THE DEPARTMENT’S FINAL DECISION IN THIS MATTER
OF APPLICATION FOR TRANSFER NOS. 4221, 4222, 4223,
4224, 4225, 4226 AND 4227 IN THE NAME OF
SAGEWILLOW INC.

HAS BEEN APPEALED TO THE DISTRICT COURT
IN BUTTE COUNTY

PLEASE SEE ATTACHED PETITION FOR JUDICIAL REVIEW
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Department of Waler Resources

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE
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SAGEWILLOW, INC,,
Petitioner,
V.

IDAHO DEPARTMENT OF
WATER RESOURCES,

Respondent.
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Case No. /- t ~27

PETTTION FOR JUDICIAL
REVIEW :

COMES NOW, Sagewillow, Inc., Petitioner herein, by and through its

attorneys of record, and files this Petition for Judicial Review pursuant to Idaho Code

§8§67-5201, et seq. and LR.C.P. Rule 84.
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PETITION FOR JUDICIAL REVIEW

1. The Idaho Department of Water Resources ("Department") is the agency
for which judicial review is sought.

2. The Seventh Judicial District Court of the State of Idaho, in and for the
County of Butte is the district court to which this Petition is taken.

3. Judicial review is sought with regard to the Department’s April 8, 1996
Amended Final Order, captioned "In the Matter of Application for Transfer Nos. 4221,
4222, 4223, 4224, 4225, 4226 and 4227 in the Name of Sage Willow, Inc." ("Order"). A
true copy of the Order is attached hereto as Exhibit "A", and by this reference,
incorporated herein.

4, A hearing was held by the Department on January 31 and February 1, 1995
and was recorded by electronic sound recording. A transcript of the recorded hearing
was prepared by Northwest Transcripts, Inc., P.O. Box 890, Nampa, Idaho 83653-0890,
(208) 466-2743. Both the Petitioner and the Respondent possess a copy of the transcript.

5. The issues to be asserted on judicial review include, but are not necessarily
limited to, the following:

a. Does clear and convincing evidence exist to establish that water right
nos. 33-02090 and 33-02091 have been forfeited?

b. Is resumption of use an available defense to forfeiture of water right
nos. 33-02090 and 33-020917

c. . Is the Department estopped or otherwise precluded from voiding
transfer no. 37857

d. Are water right nos. 33-02086, 33-07018, 33-02057 and 33-02083

subject to partial forfeiture?

PETITION FOR JUDICIAL REVIEW - 2
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e. Does clear and convincing evidence exist to establish that water right
nos. 33-02086, 33-07018, 33-02057 and 33-02083 have been partially forfeited?

f. Is resumption of use an available defense to partial forfeiture of
water right nos. 33-02086, 33-07018, 33-02057 and 33-02083?

g Did the Department err in concluding that Petitioner has forfeited
surface and ground water rights, other than subirrigation, in excess of those used to
irrigate 1412 acres?

h. Did the Department err in limiting Petitioner to a diversion rate of
.02 cfs per acre, or a total of 28.24 cfs?

i. Did the Department err in limiting Petitioner to an annual volume
of 4,942 acre feet?

j- Did the Department err in limiting Petitioner to an annual
consumptive volume of 3,530 acre feet?

k. Did the Department err in requiring Petitioner to submit a plan
identifying 1412 acres that will be irrigated and making such plan subject to review and
comment by the protestants and approval by the Department?

I Are the Department’s findings, inferences, conclusions and decisions
in violation of constitutional or statutory provisions?

m. Are the Department’s findings, inferences, conclusions and decisions
in excess of the statutory authority of the Department?

n. ' Are the Department’s findings, inferences, conclusions and decisions
supported by substantial evidence on the record as a whole?

0. Are the Department’s findings, inferences, conclusions and decisions

arbitrary, capricious, or an abuse of discretion?

PETITION FOR JUDICIAL REVIEW - 3
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6. A transcript of the proceeding is necessary pursuant to LR.C.P. Rule 84(j).

7. A record consistent with I.C. § 67-5275 and LR.C.P. Rule 84(n) is necessary
for this judicial review.

8. Petitioner requests a briefing schedule and the establishment of a date for
oral argument consistent with LR.C.P. Rule 84(v) and 84(w).

9. Petitioner requests that the decision of the Department be reversed.

DATED this _ihday of May, 1996.

ROSHOLT, ROBERTSON & TUCKER

VAN ROBERTSON

PETITION FOR JUDICIAL REVIEW - 4
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Kent W, Foster

HOLDEN, KIDWELL, HAHN & CRAPO
P.O. Box 50130

330 Shoup Avenue, Third Floor

Idaho Falls, Idaho 83405

Telephone: (208) 523-0620

Fascimile: (208) 523-9518

J. Evan Robertson

Norman M. Semanko

ROSHOLT, ROBERTSON & TUCKER
P.O. Box 1906

Twin Falls, Idaho 83303-1906
Telephone: (208) 734-0700

Fascimile: (208) 736-0041
04309604.NMS

RECEIVED
MAY 5 - 1936

Depariment of Water Resources

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF BUTTE
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SAGEWILLOW, INC., )
)

Petitioner, )

)

v. )
)

IDAHO DEPARTMENT OF )
WATER RESOURCES, )
)

Respondent. )

)

Case No.

PROOF OF SERVICE

[N Y
I hereby certify that on this é day of May, 1996, I served a copy of the

Petition for Judicial Review filed in this case by U.S. Mail, postage prepaid, to the

following:
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Karl Dreher, Director

Idaho Department of Water Resources
1301 N. Orchard St.

Statehouse Mail

Boise, ID 83706-2237

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Boise, ID 83701

ROSHOLT, ROBERTSON & TUCKER
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