. place of use, section number, township
RANGE 43 £

11. Map of proposed project: show clearly the proposed point of diversion

and range number.
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Scale: 2 inches equal 1 mile

ppropriate the public

BE IT KNOWN that the undersigned hereby makes application for permit to a

waters of the State of ldaho as herein set forth.
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AFFIDAVIT OF
PUBLICATION

County of Fremont

Q\CUL %Q« L}ﬁ%y

State of Idaho }
ss

bemg tirst duly sworn, upon he
oath, deposes and says

of The Ashton Herald, 4 news-
paper as defined by Idaho Codes
Annotated, section 58-106, as
amended, and that said newspaper
is a weekly newspaper published
at Ashton, Idaho, in Fremont
County, Idaho havmg a general
circulation in szud county, and that
said newspaper has been printed
and published as a week! y news-
Paper in said county for more than
78 consecutive weeks prior to the
first publication of the attached
notice, advernse ent or,publi-
catmn of .7} Lty

#* 91 '70 75 ((Uhonsa )
And affiant further says that' ‘La.td
notice, advertisement or publi-
catlon as per clipping attached,
was publlshed in said newspaper,
in the regular and entire issue
thereof, and not in any supglement
issue thereof () R A —

consecutive issues thereof; first
publication havmg been made on

the . . . ."."f.......dayof
U e g, 1.5

. .
and the 'last publicgtien on the

5 /' .’ . . day of .(J.'-‘I'.‘ j“{
J

And affiant further says that at the
times herein mentioned said news-
paper was made up of at least
eight pages of at least four col-
umns each, printed from type
matter, of at least fifteen inches
deep. S

Can ek, DD “f
Subscrlbed 1n my presance

SiEva NW% NB*/.sw y NW%SE% ¥

oA e
su to

all prior water rights. Protests against

the granting of the permit must be filed

with the Idaho -Department of Water
Resources, 1515 Lincoln Road, Idaho

Falls, Idaho, 83401 on or before

Se ptember 2, 1975,

R.Kmnmc’mnsom :
Director il

Publisﬁedin the Ashton Hcraﬁ Ashton,

~

Idaho on August 14 aﬁawn 1975,

‘ Notary Public for the State

(SEAL) of Idaho, residence and
post office address:
Ashton, Idaho.

|

1
N |

‘|
AUG 22 1975

Department of Waiey |
Eastern District g1 "



MAP (Attach Aerial Photo)

{1 5 L 3 = 2
S(‘HEMATIC DIAGRAM OF SYSTEM

T
“ (Include distance from pump to measuring device, if applicable.)
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- rone WERNFILMED

@Other Sowrce Name ?
Date / / Eu/ ?f ¢

Examiner’s Signature
Checked by - “Date oo
ﬁpptq'ﬁé_d by Date

Recommended Amendments:
12 Change P.D. as reflected above
hange P.U. as reflected above

O Add P.D. as reflected above
O Add P.U. as reflected above







NOTICE OF APPLICATION
@ FOR WATER PERMIT

Notice is hereby given that Lavar A.
&/or Donna P. Cherry, Ashton, Idaho
have on 8-08-75 submitted Application
No. 21-7075 for a permit to appropriate
4.20 cubic feet per second of water from
Green Canyon Springs tributary to
Henry's Fork Snake River by means of
pump and pipeline W ithin the
NEVANE Y, Sec 10, T. 9N, R. 43E,
B.M., Fremont County: 10 be used from
Apr. 15100t 15 fun the irngation of 180
wyes withn the NiANEY, N JNW L,
SFViNWY, NEV.SWY, NW.SEY,
cor 11 RN R . BM

If 1ssued. (s pormmt will be subject 10
all prior water TigHLs. Protests against
the granting of the permit must be filed
with the ldaho Department of Water
Resources, 1513 Lincoln Road, Idaho
Falls. ldaho, 83401 on of before
September 2. 1975.

R. KEITH HIGGINSON
Director

Published in the Ashton Herald, Ashton,
Idaho on August 14 and August 21, 1975.
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State of Idaho
Department of Water Resources

WATER RIGHT LICENSE

License of Water Right No. 21-7075 Priority August 8, 1975 Amount 2.41 cfs
THIS IS TO CERTIFY, that Layle Cherry

of Ashton, Idaho , has complied with the terms and conditions of Permit

No. 21-7075 lssued pursuant to Application for Permit dated August 8, 1975

and has submitted proof to the erart,qlent of Water Resources on May 5, 1980 ,

P et

byfhe"ﬁepartment 1nd1cates that the works have a

it
s

that he has applied water to a hencﬁg@mé‘ an c i
PP ,. W@ g

capacity for the diversion of

- i § y‘ “

tributary to Henry" S f%& %Mf—

established a nght 6 ug \gatgf?% O IQW :
@é ¥ o

44

¥

ﬁ“ﬂ? f‘” :f;. %
Beneficial Use,, i, ;:} "[ #" Period 9! Use &, )
) o .
ﬂm from"*? :_m
N . ¢
from . —ta 4 at cfs and
J e, Lot i i
fromr_. s 10 AN at cfsand _£ &
(both dates me.’u.swe)" Y ¢ : E
"y * 5 H

Subiject, hmvever to thg condmo;i that.no more than __g_&_l_Cf_S_ of water be dwertgd at any on’t time, and
that the arﬁounb y?gwat’er S0 ﬁﬁvertﬂ'd and to whlch shch rfg{lt is entltle%ﬁnd conﬁﬁ'n f\e purpose
aforementionéd q&’is l‘m‘utéd m the amount whlch can actllaily ‘be l;enei"lm;lly uﬁt Al not exceed

459. 0‘ ,_3& feet;ker year, sald wat;ersz’to be diverted wlﬂim the _ _,

Twp_ON, Rqe 43875 = 7 . in the CéM
. i 'f'"?i‘_y,, - - j .
Description and locaﬁgn_nﬁpl ?“SS; b I wgg o wﬁ»ﬁﬁf *§
-, i3 gg _Agj;% o e e v o
Twp. Range Sec. = Pt — i | oty = Totala
NEv | Nwi| SWeed SEv] ey | N % v | NEY [Nwy [swy | SEY
S . S5 TN g o g L ' : b
oN | 43E | 2 S T N P e o A ] S 5 2 2
10 | 2 10 12
11 13114 12 115 35 |22 38 139
Total number of acres irrigated _..j.;a_.

Webpnri e

&Y T aYaYi AT Ve aYTaY iV aY i aY ey e A NaYvaYI e Y aY TavI aYaY A VAt TaV iaYiTaYiie




CONDITIONS OF APPROVAL

a. Modifications to or variance from this license must be made within the limits of Section 42-222, Idaho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.

b. The right to the use of the water hereby confirmed is restricted and appurtenant to lands or place of use
herein described, and is subject to all prior water rights, as provided by the Jaws of Idaho.

¢. Any water right confirmed in this license for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of Idaho that are initiated later in time than
the priority of this license and shall not give rise to any right or claim against any future rights to the use of water
other than hydropower, within the State of Idaho initiated later in time than the priority of this license.

Use of water under this license is subject to control by the watermaster of
State Water District No. 01, Snake River.

This right when combined with all other rights shall provide no more than .02
cfs per acre nor more than 3.0 afa per acre for the lands above.

The maximum combined rate of diversion under this right and Right 21-2102 shall
not exceed 2.41 c¢fs,

Source also known as Green Canyon Springs.

Witness the seal and signature of the Director, affixed at Boise, Idaho, this / 8'— day of

embe,— 19 86 .

Bl D Thorer

Acting for the Director I

C T VPRNEY MR
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STATE OF IDAHO

APPLICATION FOR AMENDMENJ“PP AUG 22 1986

(For Licensing Purposes) &‘<:> é?
Department Qer Resources

Comes now lLayle Cherry Phone
of (address) Box 218  Ashton, ID 83420 , and represents to the
Director of the Idaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 21-7075 , and requests that the permit be changed as follows:
12, Paint of diversion: NE ; NE ;, Section 10 s lownship N , Range 43k s
B.M., County of  Fremont N 4 Other points of diversion:

1b. Source: Blue Creek tributary to Henrys Fork

2a. Period and nature of use:

Amount 2 .41 for Irrigation purposes from 4/1 to 11/1(both dates inclusive)
(cfs
Amount for purposes from to (both dates inclusive)
(cfs or acre feet per annum)
Amount for purposes from to (both dates inclusive)
(cfs or acre feet per annum) .
Amount for purposes from to (both dates inclusive)
(cfs or acre feet per annum)

2b. The maximum quantity diverted shall not exceed _2.41 cfs or 459.0  acre feet

per year.

3. Place of use or land to be irrigated:

NE NW SW SE
N I I A A A A A A A A A S O A A A L
aN 43E 2 2 2
10 2 10 12
11 3114 12115 35| 22 38 139
Total number of acres to be irrigated = 153

4. Date of priority: __August 8, 1975 3;334&\%;5‘;;3,% ﬁ,%flg




Remark: Source also known as Green Canyon Springs.
5, Conditions (if any):
Use of water under this license is subject to control by the watermaster of State
Water District No. 01, Snake River.

The maximum combined rate of diversion under this right & Rts., 21-2102/2104 shall
not exceed 2.41 cfs.

This right when combined with all other rights shall provide no more than .02 cfs
per acre nor more than 3.0 afa per acre for the lands above.

Permit holder asserts that no one will be injured by such change and that such change will
be made at permit holder's own risk.

Signed at , this &) day of m% . 198¢,
— §31gna‘%urei®

FOR DEPARTMENT USE ONLY

#393¥— o
Preliminary check byﬁégg"'Fee = $20.00¥  Receipted by;Zﬁé;z Date J-2/-7

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, A. KENNETH DUNN , of the Department of Water Resources
hereby Approve the above Application for Amendment for Permit No. 21-7075.

Witness my hand this Iﬁf{:’ day of __SQFZ{Q&LQW , 19 86,

Acting for W

-y

&3
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WATER RIGHT SPLIT

SUMMARY
ACTION RIGHT NO. NAME AMOUNT CFS
Orginial Permit 21-7075% Lavar A. &/or Donna P. Cherry 3.2 cfs
Full Assignment 21-7075 Lq,]e Cherry . 3.2 cfs

¥
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ot
e
&2

=
=
==
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fC (a1 170 "o
State of Idaho Oﬁ —‘\{/fl el o @
Department of Water Resource |

ASSIGNMENT OF PERMIT

e
‘‘‘‘‘
"

I, LaVar Cherry , hereby assign to Layle Cherrv

£ Box 218, Ashton, Idaho

o} .
Address
5]
g /z{ All my right, title, and interest in and to Permit No. &\~ 1079
v to appropriate the public wate s of the State of Kaho.
)
g 7 The following described portion of my right, title, and interest in and to Permit
3) No. to appropriate the public waters of the State of Idaho,
(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)
Made this 16 day of June , 19 83 .
g2 X -’f/A Ay, [TZ’ /{,‘ L eaty
Permit Holdef /
poerese L
f‘gﬁ‘“ pouse of Permit Holder
Eoprey
State of Idaho )
as.
County of  Fy 2 put.0 27 )
On this g_é */ day of L/_LQ//')_Q_ , 19 #3 , personally

appeared before me the signer(s) of the above instrument, who duly acknowledged to me
that he (she) (they) executed the same,
/

P
seal ) Public residing at

is7) Tolet.

My commisaion expires:




- a -., é!

- 21 7078

Identification No.

Application No,

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES APPROV eD

APPLICATION FOR PERMIT

To Appropriate the Public Waters of the State of Idahe
(TYPE OR PRINT IN INK)

. Name of applicant Lavar_A. &/or Donna P. Cherry Phone: __652-3357
post office address__Box 472, Ashton, Idaho =~ = - e
. Source of water supply_Green Canyon Springs _  \hich is a tributary of _Henry's Fork Snake River
. a. Location of point of diversion is_ NE 4 of NE Vs of &cfionﬁ#Townshipﬂ_L
Rangeﬁfl;gE_ﬁ# BM. Fremont County; additional points of diversion if any:
b. i water is not consumed, it will be discharged into at a point in_____ Va
of Vi of Section, Township____ Range__  _ BM. -
. Water will be used for the following purposes:
Amount_ 3.2 for Irrigation purpose from Apr. 15 to_Oct. 15 {both dates inclusive)
{cfs orzerefeetmer-smmorm—
Amount for _ purpose from to (both dates inclusive)

{cfs or acre-feet per annum)

Amgunt ] for __ purpose from to {both dates inclusive)}
(cfs or acre-feet per annum}

. Total quantity to be appropriated:

L Pes . _cubic feet per second and/or

b. acre feet per annum.

. Praposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc__50 Hp. electric- centrifugal pump
_with handlines and 4" square concrete check in creek

b. Height of storage dam_.________feet, active reservoir capacity______ acre feet; total reservoir
capacity_________ acre feet, materials used in storage dam:
Period of year during which storage will occur to inclusive.
{Mo. Day) iMo. Day)
c. Proposed well diameter is__ __inches; proposed depth of well is feet.

. a. Time required for the completion of the works and application of the water to the proposed beneficial use

is__ 5 years.

b. Estimated construction cost is $___

. Description of proposed uses:

a. If water is not for irrigation:

(1) Give the place of vse of water:___ Vaof Y of Section___ .. Township___ o
Range _ _ ... BAM
{2) Amount of power to be generated: ___ ___bhpunder________ feetof head.

(3} List number of each kind of livestock to be watered

{4) Name of municipality to be served i, OF number of families to be
supplied with domestic water_

(5} If water is to be used for other purposes describe:




b. 1f water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NET4 N | a
TWP. RANGE | SEC. M S\:‘% S TOTALS
NEVa | NW g swv.[ SEVa | NEYa NWVs| SWVa| SEVa | NEvZ | NW4 swv.[ spﬂ NEVa | NWY| SWial| SEve
9% | 43E |11 |20]15)] 15| 20 30 B { 40 180
Total number of acres to be irrigated 180
c. Describe any other water rights used for the same purposes as described above
License 21-2104 for SW4NW, Sec, 11, Blue Creek
21-2102 SW4NW4, Sec. 11, Green Canyon Springs
9. a. Who owns the property at the point of diversion___Forest Service
b. Wheo owns the land to be irrigated or place of use Applicant
c. If the property is owned by a person other than the applicant, describe the arrangement enabling the
applicant to make this filing
10. Remarks




L -

11. Map of proposed project: show ciearly the proposed point of diversion, place of use, section number, township

E 43 £

RANG

and range number.
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Scale: 2 inches equal 1 mile

BE 1T KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of idaho as herein set forth,

Vo) A
5 cer o é L e el )/
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Proposed priority: 8/8/1975
Received by 24/ Date £ 28757 time L. /5.
Preliminary check by@; Fee § 25 27
Receipted byj@ Date_ﬁz/f'/f #éﬂ//’y

Publication prepared by_&é’i Date _f ’/Z’ﬁf/
Published in (2?2&;@)5 lzz;ﬂé{ﬂzz

Publication dates &/fl /’5//':’{ SFEE
Publication approved_fﬁ Date /f’ //’K{fﬁ

Priority reduced to______Reason___.__

Protests filed by: /4 'Ats_l_,ﬁ___“
rx?’M :/)// Mj‘u_,uaﬂ ’(.rbu.}k" (i/

Copies of protests forwarded by%

Hearing held by, Date
Recommended for approval denial bykl" -Ql"ﬁ(

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of
Idaho No. .21~7075  and said application is hereby APPROVED_

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TC ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or
before March 1 , 19 81

¢. Other. (1) The issuance of this permit in no way grants any right-of-way or

easement across the land of another party.

(2) A measuring device of a type approved by the Director shall be
permanently installed and maintained as part of the diverﬁng works.
—_ (8) Use of water under this permit is subject to control by the water~
n'zaster of State Water District No. 01, Snake River.

L2 iaed

Witness my hand this __&€— day of March 19_16 .




(39

3. This permit is accepted subject to the conditions set forth herein, and to conditions 18 to
P 31 attached hereto and made a part of this permit.
e NAME OF PERMITTEE SIGNATURE GE-ALTMORLLED-OPPICER DATE
. "PERMITTEE LaVer 4. Cherry o L//g o ;/// Pjrwl7<§ 7
S F, " AR S ; [P —el -y 7 -
s f\ i G S (e e
D NAME ND SIGNATURE THCE / DATE
775 ISSUING K P A%ting .
e 10FFICER orest Supervisor Ty

i
o — -

Ly -1

U-‘-l{ad ‘Stares Department of Agriculture a. Recerd ne. (1-2) b ‘(3-4] c. Forast (5-6)
” Fcrelt Service . . .
o . 70 Ok 25
; —— SPECIAL USE EERM‘T d. District (7-B} = o, Use number (3-12) . Kind of use (13-15) 7
Act of June 4, 1897 N _0,3 21.2..(1 9-12
This permit is.revocable and nontransferable g. State (15-17) h. County (18-20) k. Card na. (1)
(Ref. F5M 2710) ’
16 QL3 1

Permission is hereby granted to____LaVar A. Cherry

of ___Ashton, Idaho B83L2Q
hereinafter called the permittee, to use subject to the conditions set out below, the following described lands
or improvements:

A water transmission line, dam, reserveir, and structures, as shown
in ths LaVar A. Cherry application and permit of 5/1,/53, 1-rhi.ch ro-
cords are transferred to this permi'b. :

[t
AU 15 1975
Depart;
’Emj; Watgy Bt guegs
: 5ict Office
This permit covers _ anproXs S5 __acres androe . 1/2 miles and is issued for the purpose of:

operating and raintaining irrigation works as follows: _

1 Pump station and pipeline spproximately 1000t long to pump water from Blue Creek
to reservoir site in east fork of Blue Creck.

1 Dam 8' bigh x 100' long together with outlet zate and diversion structures to
impound aperoximately 6 acre feet of water.

i Pipelire approximately 1/L mile long running souvtheasterly from reservoir to
privately owned land.

1 Pipeline approximately 1/8 mile long running southeasterly from pump station
pipeline tc the pipeline running from the reserveir.

1. Construction or occupancy and use under this permit shall begin within months, and
construction, if any, shall be completed within months, from the date of the permit. This
use shall be actually exercised at least 365 days each year, unless otherwise authorized
in wrlting.'

2. In cunsideration Jor this use, the permittee shall pay to the Forest Service, U.S. Department of
Agriculture, the sum of Twenty Dollars (§ _20.C0 ) for the period
from_ _ Janvary 1 1973 , to__ December 31 , 19 73 , and thereafter
annually on Janvary 1 : ,

Twenty Dollars (§ _20.00 :

Provided, however, Charges for this use may be made or readjusted whenever necessary to place the
charges on a basis commensurate with the value of use authorized by this pemmit.

0c: (CONTINUED ON REVERSE) . 2700-4 (10/68)

@ WE"@Q




4. Development plans; layouw 'ans; construction, reconstruction, or ¢ ration of improvements; or
revision of layout or constructi~ plans for this area must be approved ™~ .uvance and in writing by the
forest supervisor. Trees or sl sery on the permitted area may be rei..  ed or destroyed only after the
forest officein charge has approved, and has marked or otherwise designated that which may bhe removed
or destroyed. Timber cut or destroyed will be paid for by the permittee as follows: Merchantable timberat
appraised value; young-growth timber below merchantable size at current damage appraisal value; provided
that the Forest Service reserves the right to dispose of the merchantable timber to others than the per-
mittee at no stumpage cost to the permittee. Trees, shrubs. and other plants may be planted in such
manner and in such places about the premises as may be approved by the forest officer in charge.

5. The permittee shall maintain the improvements and premises to standards of repair, orderliness,
neatness, sanitation, and safety acceptable to the forest officer in charge.

6. This permit is subject to all valid claims.

7. The permittee, in exercising the privileges granted by this permit, shall comply with the regulations
of the Department of Agriculture and all Federal, State, county, and municipal laws, ordinances, or regula-
tions which are applicable to the area or operations covered by this permit.

8. The permittee shall take all reasonable precautions to prevent and suppress forest fires. No ma-
terial shall be disposed of by buming in open fires during the closed season established by law or regula-
tion without a written permit from the forest officer in charge or his authorized agent.

9. The permittee shall exercise diligence in protecting from damage the land and property of the United
States covered by and used in connection with this permit, and shall pay the United States for any damage
resulting from negligence or from the violation of the terms of this permit or of any law or regulation appli-
cable to the national forests by the permittee, or by any agents or employees of the permittee acting
within the scope of their agency or employment.

10. The permittee shall fully repair all damage, other than ordinary wear and tear, to national forest roads
and trails caused by the permittee in the exercise of the privilege granted by this permit.

11. No Member of or Delegate to Congress or Resident Commissioner shall be admitted to any share or

part of this agreement or to any benefit that may arise herefrom unless it is made with a corporation for its
general benefit. :

12. Upon abandonment, termination, revocation, or cancellation of this permit, the permittee shall remove
within a reasonable time all structures and improvements except those owned by the United States, and
shall restore the site, unless otherwise agreed upon in writing or in this permit. If the permittee fails to
remove all such structures or improvements within a reasonable period, they shall become the property of
the United States, but that will not relieve the permittee of liability for the cost of their removal and
restoration of the site. ’

13. This permit is not transferable. If the permittee through voluntary sale or transfer, or through
enforcement of contract, foreclosure, tax sale, or other valid legal proceeding shall cease to be the owner
of the physical improvements other than those owned by the United States situated on the land described
in this permit and is unable to furnish adequate proof of ability to redeem or otherwise reestablish title to
said improvements, this permit shall be subject to cancellation. But if the person to whom title to said
improvements shall have been transferred in either manner provided is qualified as a permittee and is
willing that his future occupancy of the premises shall be subject to such new conditions and stipulations
as existing or prospective circumstances may warrant, his continued occupancy of the premises may be
authorized by permit to him if, in the opinion of the issuing officer or his successor, issuance of a permit
is desirable and in the public interest.

14. In case of change of address, the permittee shall immediately notify the forest supervisor,

15. The temporary use and occupancy of the premises and improvements herein described may be sublet
by the permittee to third parties only with the prior written approval of the forest supervisor but the per-
mittee shall continue to be responsible for compliance with all conditions of this permit by persons to
whom such premises may be sublet.

16. This permit may be terminated upon breach of any of the conditions herein or at the discretion of the
regional forester or the Chief, Forest Service.

17. In the event of any conflict between any of the preceding printedclauses orany provisions thereof and

any of the following clauses or any provisions thereof, the following clauses will control.
GPO 886-398
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18.

19.

20.

21.

22,

23.

24,

25,

A sexrvice char " in addition to the regular fe " znhall be made for

. Failure to meet che fee payment due date or any of the dates specified

for submission of statements required for fee calculation. The service
charge shall be one (1.0) percent per month of the fee from the date
statement and fees were due or $15, whichever is greater. If a due
date falls on a nonworkday, the service charge will not apply until

the end of the next workday.

The permittee shall indemnify the United States against any liability

for damage to life or property arising from the occupancy or use of
National Ferest lands under this permit.

Avalanches, rising waters, high winds, falling limbs or trees, and
other hazards are natural phenomenons in the forest that present risks
which the permittee assumes. The permittee has the responsibility of
inspecting his site, lot, right-of-way, and immediate adjoining ares
for dangerous trees, hanging limbs, and other evidence of hazardous
conditions and, after securing permission from the Forest Service, of
removing such hazards.

Unless sooner terminated or revcked by the Regional Forester, in accord-
ance with the provisions of the permit, this permit shall expire and
become void on February 2, 1981, but & new permit to occupy and use

the same National Forest land may be granted provided the permittee
will comply with the then existing laws and regulations governing the
cccupancy snd use of National Forest lands and shall have notified the
Regional Forester not less than one year prior ito said date that such
new permit is desired. ’

This permit is granted with the express understanding that should
future location of Government improvements or road rights--of-way
require the relocation of the permittee’s improvements, such relocation
will be done by the permittee at his expense within sixty (60) days
following request to relocate.

This permit confers no right to the use of water by the'permittee.

No waste or byproducts shall be discharged if it contains any sub-
stances in concentraticons which will result in substantial harm to fish
end wildlife, or toc huran water supplies. .

Storage facilities for materials capable of causing water pollution,
if accidentally discharged, shall be located so as to prevent any
spillage into waters, or channels leading into water, that would
result in substantial harm to fish and wildlife or to human water
supplies.

The permittee shall be responsible for the prevention and control

of soil erosion and gullying on the area covered by this permit and
lands adjacent thereto, and shall provide perventive measures as
required by specifications attached to and made a part of this permit.

[ R
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26,

27.

28.

29.

30.

31.

e,

The Jand herein descﬁh ed is subject to certain righ reserved by or
outstanding in parfies other than the United States, and nothing

herein shall abridge said rights or authorize prevention or obstruction

of the reasonable exercise thereof.

This permit shall not be exclusive. The Forest Service reserves the
right to use or permit others tc use any part of the permitted area

for any purpose, provided such use does not interfere with the rights
and privileges hereby authorized.

The Forest Service reserves the right to issue additional permits to
other applicants to increase the storage capacity of this site if

such action proves feasible. No permit will be granted for additiomnal
facilities that will jeopardize the privileges granted by this permit.
Any additional permits authorizing larger facilities will provide for
payment of costs, including the cost of construction of the original
project works, on a cost-benefit ratio mutually agreeable to the
permittee and the new applicant. If the permittee and applicant can-
not agree on division of costs, the Forest Service shall decide on an
equitable division between the old and new works,

The permittee agrees that the Forest Service representative may inspect
the structures at any time and if not satisfied with the then existing
protection to control soil erosion on the dams and in and below the
spillways to streambed, upon written notice thereof, the permittee
shall take action to provide protection to control soil erosion. If
the Forest Service is not satisfied with any safety, operation, main-
tenance, or other feature or physical condition of the structures and
appurtenances, upon written notice thereof, the permittee shall comply
with a request to correct, adjust, or change same.

The permittee shall protect the scenic esthetic values of the area
under this permit, and the adjacent. land, as far as possiblie with the

authorized use, during construction, operation, and maintenance of
the improvements.

The permittee agrees to permit the free and unrestricted access to and
upon the premises at all times for all lawful and proper purposes not
inconsistent with the intent of the permit or with the reasonable
exercise and enjoyment by the permittee of the privileges thercof.
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AFFIDAVIT OF
PUBLICATION

State of Idaho
ss
County of Fremont }

QCUL/;LQ G.wawd

-'.’

belng first duly sworn, upon he
oath, deposes and says:

That she is the . L’&.Lfb }

}o

of The Ashton Herald, a news- AUG 22 1975
paper as defined by Idaho Codes D

Amnotated, section 58-106, as ehartment of y;a;e, ,
amended, and that said newspaper Eastern District Off,;é

is a weekly newspaper published
at Ashton, Idaho, in Fremont
County, Idaho, having a general
circulation in said county, and that
said newspaper has been printed
and published as a weeklynews-
paper in said county for more than
78 consecutive weeks prior to the
first publication of the attached
notice, advertise ent or;; publi-
canon of . J’u.. ,,/ e

!

m, (? Lt/mi/f’, .
:,zi GO RS ("l )
And affiant further says that aid
notice, advertisement or publi-
cation, as per clipping attached,
was published in said newspaper,
in the regular and entire issue
thereof, and not in any supplement

issue thereof, for ... ... .,
consecutive issues thereof; first Falls, Im m m “or before.
publication having been made on September 975. . .

i ; . . o . . . I :-‘
the . . .. .7, ......day of ﬂmm A
s - 1} Diregtor . " T
{dac o o4 9 WE ' ' :

and the “last publication on the

J7 1. day of (‘3;--.‘1 {'J
19. 4.0 ‘

And affiant further says that at the
times herein mentioned saidnews -
paper was made up of at least
eight pages of at least four col-
umos each, printed from type
matter, of at least fifteen inches
deep. -~

)

(f \[ .‘,;”.
Subscnbed 1n my presence &ﬁk
sworn to before me this . /'7
day of @’7 ......... ,

."/’
19. L

4 o o/ -

B R C L L el e A A
“Notary Public for theState
(SEAL) of Idaho, residence and

post office address:
Ashton, Idaho.



September 25, 1486
RE: Permtt No, 21-7075

Layle Cherry

Box 218

Ashton, 10 83420
Dear Permit Holder(s):

tnclosed nerewith is a copy of your Water Right License issued on the above
referenced permit along with a copy of your approved application for amendment.

Should you have any questions regarding these documents, piease feel free to
contact our office.

Sincerely,

JIH JOHNSON
Water Rights Supervisor

Jidisc
Enclosures

WICROFILMED



..ate of ldaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing oddress:
fo—— Statehouse
Boise. Idaho 83720
A, KENNETH DUNN (208) 334-4440
Direcror N

July 22, 1986

RE: Permit No. 21-7075

Layle Cherry
Box 218
Ashton, 1D 83420

Dear Parmit Holder(s):

The above referenced water right is in the process of being licensed.
However, before a license can be issued, your permit must be amended
to correspond with the findings of the Department's field examiner.

The enclosed application for amendment contains all of the information
that will be included on the license when it is issued. Please review
carefully and if you concur, sign the amendment and return with the
$20.00 filing fee within 30 days.

[f you do not concur with these findings or if you have any questions,
please contact us within the 30-day period.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

Jd:sc

Enclosure
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Forng 21’9 ’-*‘,"“T?Y('}?i
12/19 .=

i-ac.:h'

State of ldaho
“"DEPARTMENT OF WATER RESOURCES
FIELD REPORT

r ..o aler Resources 07/_ 7& 75—

Permit No.

N

JAN 20 1984

COMTACT WITH PERMIT HOLDER
DATE INITIALS REMARKS

O  Appointment letter mailed:

O  Telephone call made:

{List Telephone No. used)

O Appointment scheduled for: S S S
{Date, time, location) —_— ) —

EXAMINATION .
Date %Kw\% \C{KQ Accompanied by Low\\e (JNU\M.\ Total Q measured Q,Q-lc‘& /

If source is surface water, estimate total flow of source

Quwn, ooy WY

Methods of measurement 4 le, 3 O l4T3 _ Meets Permit requirements? ___
Measurement calculations: v ¥ Zufe 45Gafe ¥
40 of U 0 Corredred velwe Y= (036540 - O.q127 ! i~ /53acce e #
Y= 440, 04T U‘*’ S V= &YX 1.9835x Aid = (0A3.0A
Q=285 (L. (,Zs) 41097 2,4 tfs capacihy ‘/ !
Q ~ Ol ("(&{ac + \S3ac = g-O(G Q{S i

WELL/DIVERSION* MOTOR MOTOR PUMP PUMP MEASURING CONDITION OF
NO. HP MAKE SERIAL NO. MAKE SERIAL NO.) DEVICE TYPE MEAS. DEV. REMARKS

Blue Creck |88 Dotz [5a25514 [Cornell [261232 [Omallar® Gl

System Description ?é’&emaiir-’ A.le.sel m(j\'ov , Pump o aamlbive, it hand (ons, g_»..ctg’prm(c(esi

*Code with map on reverse side. Disregard code if only one. w

RECOMMENDED AMOUNTS Irrigation requirement = 3.0 V’._ AFA/Acre
USE Q (cfs) V (afa) FROM TO

Teric 'h“on_yi_ 24y’ 45945V st ot

S . e . . VN Vi N
. _ pes:m‘gs -

ol 2a LY 4594 V"
Remarks /?05-  AMufe Lic 2l- 2045, 2!*2/02,[_, 20-Z 104

- . B A’L‘@ &ﬂﬁh\taﬂﬁ f)ldILQ éaﬂ 7%/7 ,S(_’)U)cﬂ ™ Greew C‘a”yf_"ﬂ__

- _Spemgo . a&LC,g @; hod ety Fhis @/ Z ug Crock
_éLaM Lirvewies Aa’ma souree b, /*’,"" crie Aa

wmlyy Sping Cuple, or Qeten Copny g Sprngo. -

%S%:&LLLQ_CLLL_&E:L_M&}__
Abine om %ﬂ /hm, é@ w/er?,, o amerdment regd to ereg-!;_'q:.

* Z
usGs #V48 shows source as Blue Creel Bl Fon \




‘MAP (Attach Aerial Photo)

4587

900000 ||
FEET(, < i

R43E]

n07r30r|

Tartp SCHEMATIC DlAGRAM OF SYSTEM
{Include dlstance from pump to measuring device, if applicable.}

\\ // "Resevio.r upP STREAM
i.iL_l[_J I v o NS - P R N OUNS R Y B &
0)?‘\ e . (P‘-’MP . ;;ﬁ""!)d’
o Y
Y . £ 5% -4
> _<oamz, O
L) ?\A\a'ﬂev
e
4 FORAR ST Tl RSN N AN N W T
: ‘ VoS TREAR

// - \\ - -\}QSL:” Oiuw-,\,m“ Bl Live

1 L4
Point(s) of di\.rersion.‘/l'\-‘E fa NEHM Sec 10 TN Ra4zC

PIace(sJ of Use

NE% NW SW% SE%
WP, RGE. | SEC TOTALS
NE% | wi | sw | sev | NEw] nwia[sw | seu | new | nwi] swi | sev | NEx [ nws | swi | sE%
an |43 | o |2 io s
N 13 |4 12 |is 3z |22 38 \39
2 2 =
/
P
Recommended Amendments: & 'Ypi{:“ﬂmn
i1 Change P.D. as reflected above 0O Add P.D. as reflected above O None * E“ R
hange P.U. as reflected above O Add P.U. as refiected above " Other Sooque_ Naowme ?

Examiner’s Signature
Checked by _ _
f’f\ppt‘o‘f@d by

Date I— 6~
Date

= ﬂxz/’z% C i N W /-







Overlap Fauxed - Brnits 2/-7075 ¥ 2/-7076
e YAX  e/23/86:
pPRA=21-72078 = K-2/103
| al-a104
AlI-7025 —claim, Vo rewew re. a
A1-TI4] ~storage ng/:t

,o/d-al-7o7co = A1-2104 - above also
Al-714] - 2bpve also

/O/d( = 2/-714 |

- AI1-4035 -claim , no Feview r-egc(
Al-2045

Fecommendt. RA9 for /U over/aps

For A1-7075: The maprmearn combrred
rate OF aners/ion anaer 4is A4 and.

. Hts. a/-2/02, A/-2/04 sAa// not
. eyeeeal R4/ cfs.

for K707 : The ma,r/}nam _cam.b/'/yec{___
rate of olrversion under s K.
and Rt /- o?/o4 sﬁa// naz‘exc'e&:(
c? 47 ofs. ,

o0 WAED
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August 1, 1983

RE: Permit Nos. 21-7076 and 21-7075

Layle Cherry

Box 218

Ashton, ID 83420
Dear Permit Holder:

This office acknowledges receipt of the Assignment of the above referanced
permits to you.

Enclosed for your records are copies of the permits, Be sure to nthe the
special conditions of approval on the fourth page that identify requirements
necesaary for developing the perkits into l1icensed water rights.

If you have any questions on this matter, please feel free to contact us.

Sincerely,

ROBYN CARLSON
Chief Claerk

RC:sc

Enclosures



STATE CF IDAHD
DEPARTMENT OF WATER RESDURCES

EASTERN REGION

[t

John V. Evans 1515 Lincoin Road
Governor idaho Fails, ldaho 33401
C. Stephen Alired (208) 523-7186
Direcror

Juno 12, 1980

RE: Permit No. El_yﬂnﬁf

LaVar A. c¢r Donna P, Cherry
Pox 472

Ashtor, [daho 53420

Jear lir, Lhiervy:

We acknowledge receipt of the proof of beneficial use card
submitted for the above referenced permit,

Before a license can be issued, a field examination must be
made by a representative of this department. We cannot tell
just when this examination will be made, but ocur examiner
will try to contact you at the time he makes the examination
so that you may show him the system.

If you have any questions regarding the field examinationm,
please contact cur eastern regional office.

Very truly yours,

Cobbie R. Stephens
Sarfor Clerk

cce:  IDWR -~ State Office

o A W nn A AR 5 W4T 4 ¢ e R A8 % (R e s




- DEPARTMENT OF WATER RESOURCES

The Idaho Department of Water Resources will cangider this card as a statement that the permit
holder{s) has completed development to the extent shown below of Permit No. 2 { Z ZZ ‘5"'

Name(s) of Permit Holder: I f v M E H )

Post Office Address: BM o,
ThMho K340 ¢ 523 3.6
Source of Water: __( ‘33 29 AN Wi&@ﬁ;& "".‘;

Extent of Use: O Domestic {number of useholdsr;'g

O stockwater . {number and type of stw_

trrigation 1 €O {acres} i

[0 Other
. § \ _
Measuring Device: Required? ~& Yes (I No Installed? 1 Yes™~a No
Access Port: Required? O Yes O No Installed? O Yes O No

bove information is a true statement of the extent to which the above numbered permit has

"feveloped.

Date Signature o% Permit Holder




PLACE
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IDAHO DEPARTMENT OF WATER RESOURCES
STATEHOUSE _
BOISE, IDAHO 83720 -~
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

[
Cecil D. Andrus

i Statehouse
overnor Boise, Idaho 83720
R. Keith Higginson (208} 384-2215

Director

June 2, 1976

Re: Permit No's. 21-7075 and 21-7076
License No. 1701/21-2012

Blair Grover

Lee, Ririe & Grover

Box 36

Rigby, Idaho 83442

Dear Mr. Grover:

We received your copy of the Memorandum in support of the right that Mr. Howell
claims that was established prior to LaVar A. Cherry's right. HWe have also
filed copies of this Memorandum in Permit No's. 21-7075 and 21-707¢ and also
in License No. 1071/21-2012. o :

We appreciate receiving that information.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF:jfr .

MRS 23




June 2, 1976

"Re: Permit No's. 21-7775 and 21-7076

B?aif Grover

Lee, Ririe & Crover

Box 2 .

Rinby, Idaho 23442

Dear Mr. Grover:

We received your copy of the Memorandum in support of the right that Mr. Howell
claims that was established prior to LaVar A. Cherry's right. We have also

filed copies of this Memorandum in Permit No's. ?1-7175 and 21.-707¢ and also
in License No. 1071/21-2012,

We appreciate recetving that information.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF: 3 fp

-

WRGFLAED



ry / “ﬁ"\"_"\‘}'—'?"?a:'?r"’""
e L ‘]
., . - - .J
- . : Law Offices
’ ' LEE, RIRIE & GROVER oy
Chartered Professional Association
L 0
}. H.AROAED LEl;'j: PO Boxaﬁ
Rigby, 1d
BLAIR J. GROVER (2083)3":’45-;;150383“2
ALLEN SIMS 330 Shoup Ave. ‘
. . Room 201
Ideho Falls, Idaho 83401
(208) 524-2650

Rigby, 1daho 83442

May 27, 1976

Mr. Bobby D. Fleenor

Chief, Water Rights

State of Idaho Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: Permits No. 21-7075 and
No. 21-7076

LaVar A. Cherry § Forrest Howell

Dear Mr. Fleenor:

Heretofore, the Department of Water Resources has
teceived a Stipulation of Facts dealing with an application
for permits filed by LaVar A. Cherry and protests to the
same filed by Forrest Howell. :

Enclosed herewith is a copy of a Memorandum in support
of Howell's protest and his allegations of a prior water
right. If there are questions or comments, please feel free
to contact the undersigned.

Yours very truly,

LEE, RIRIE § GROVER

BG:pa
Enclosure
cc: Forrest Howell
- Ron Carlsen
Kent Foster
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;\v 23 1276

Pepartment of Water Resources

BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF )

APPLICATIONS FOR PERMITS NOS. 21-7075, 21-7076 )

. HOWELL'S MEMORANE
in the name of LAVAR A. and/or DONNA P. CHERRY )

: IN SUPPORT OF A
and APPLICATION FOR TRANSFER NO. 21-2012 in the )

PRIOR WATER RIGHT
name of FORREST HOWELL. o S S

] The applicants, LaVar A; and/or Donna P. Cherry, sometimes
hereinafter referred to as Cherry, and the protestant, Forrest
HOwell, have heretofore entered into a short stipulation of

the pertinent facts, and for that reason they will not be re-.

stated here. As set forth in Paragraph 4 of the Stipulation,

cuPY

in 1901 the State Engineer granted water license No. 1071
for 1.9 cfs of the waters of Blue Creek to Howell's predecessor
in interest.’ This'application is to acquire that same water.
Obviously, grant of the earlier license would end the matter,”
hut for arguments that the right contained therein has been
abandoned and/or forfeited.

1. HOWELL'S LICENSED RIGHT HAS NEVER BEEN ABANDONED BE-

CAUSE THERE WAS NEVER ANY INTENT TO ABANDON IT.

o In Sygfef.vs. ﬂézzérd, 39 Idaho 580, 229 Pac. 11,010 (1924)
| the court declared that whether a water right has actually

been abandoned "depends upén the facts and circumstances sur-
rounding each particular case, tending to prove the essential
fgﬁm? elements of abandonment, viz., the intent and the acts of the

| party charged with abandoning such right." p.585. There have
been a myriad of cases since holding intent an essential element
of abandonment. Indeed, time is not a factor: Where there

is an intent to abandon, a relinguishment of possession, abandon-
ment is complete. (See generally 5 Idaho Law Review l; p.74,

and cases cited therein).




Page 2 - Memorandum

In the instant case, prior to Howell's acquisition of the
property in 1948, use of the water ceased in the early 1940's.
The probable reason was difficulty of repair and maintenance
of a long flume. However, there is no evidence that Howell's
'predecessor_in interest intended to abandon the licensed right.

Howell acquired the property in 1948, together with the
water rights appurtenant thereto, which he understood included
those granted under License No. 1071. Although he did not
make use of the water until 1973, he specifically intended to
do so, discussed it occasionally with his wife, and checked
with officials of Fremont —Madison Irrigation District who
assured him of the'right. Thus, once he acquired the property,
he maintained a consistent intent to devg}og and use the water.

2. STATUTORY FORFEITURE, IF IT OCCURRED, IS NOT EFFECTIVE
BECAUSE. HOWELL RESUMED USE OF THE WATER PRIOR TO ANYONE ELSE.

Idaho Code 42-222 provides in part:

"All rights to the use of water acquired under this

chapter or otherwise, shall be lost and abandoned

by a failure for the term of five years to apply

it to the beneficial use for which it was appropriated,

and when any rights to the use of water shall be

lost through non-use or abandonment, such rights to

such water shall revert to the State and be again

subject to appropriation under this chapter. . ."

(In 1969, change the words abandon and abandonment

to forfeited and forfeiture).

In Carrington vs. Crandall, 65 Idaho 525, 147 Pac.1009 (1944)

it was argued there had been a statutory abandonment (or for-
feiture) of a decreed right. The court held:

"It is also true that, although statutory abandon-
ment did actually occur, the forfeiture is not effec-
tive if, after the five year period the original owner
or appropriator resumed the use of the water right
prior to the claim of right by a third party."

p. 531-532.

In the Application of Boyer, 73 Idaho 152, 248 P.24 540 (1952)

the court affirmed that rule and declared:



Page
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3 - Memorandum

.

"The correct..rule was -thus, in essence, announced
in Carrington vs. Crandall, 65 Idaho 525, 147 P.2d
1009: TAlthough statutory abandonment of a water
right has occurred, forfeiture is not effective if,
after (the) five year period (the) original owner
or appropriator resumes the use of the water prior
to claim of right by a third party.'" p.160.

was and remains the law in the State of Idaho. It should.

also be pointed out, in connection with forfeitures, that "For~-

feitures are abhorent and all intendments are to be indulged

against a forfeiture.",'ApplicaﬁiOn of Boyer, supra, p.159.

In the instant case, if a statutory forfeiture had occurred,

it was not effective because Howell resumed the use of' the

water in 1973, prior to the proposed use by Cherry, and prior

to Cherrys' application herein which was filed on August 8,

Vv 1975,

If a forfeiture is recognized, which is abhorred under

the law, Howell's resumption of use should be equally recognized

and any statutory forfeiture thereby becomes ineffective.

L Consequently, Howell's-right.remains prior to Cherrys' appli-

cation and for that reason the application should be denied.

-3 IF THERE WAS A FORFEITURE, HOWELL NEVERTHELESS HAS A

PRIOR RIGHT BASED ON A PRIOR APPROPRIATION BY ACTUAL DIVERSION

AND USE,

Historically, water in Idaho could be appropriated by the

"constitutional"” method or through the statutory permit procedure.

From 1903 to 1971, Idaho Code 42-201 provided:

"All rights to divert and use the water of this state
for beneficial purposes shall hereafter be acquired
and confirmed under the provisions of this chapter.
And after the passage of this title, all of the
waters of this state shall be controlled and adminis-
tered in the manner herein provided."

Despite that language, in Nielson vs. Parker, 19 Idaho 727,

Pac.

488 (1911), the court declared:

"It has never been the intention, so far as we are
advised, of the legislature to cut off the right
an appropriator and user of water may acquire by
the actual diversion of the water and its applica-
tion to a beneficial use. This constitutes actual

115



Page 4 - Memorandum

notice to every intending appropriator of the
water of such a stream, It is like a man being
actually in possession of realty; indeed, a water
right, is realty in this state." p.733.

The court has, on many occasions since, upheld appropriation
by diversion and use.
In 1971, 42-201 was amended to read:

"All rights to divert and use the waters of this
state for beneficial purposes shall hereafter be
acquired and confirmed under the provisions of this
chapter and not otherwise. And after the passage
of this title, all waters of this state shall be
controlled and administered in the manner herein
provided. Such appropriation shall be perfected
only by means of the application,. permit and
license procedures provided in this title; pro-
vided, however, that in the event an appropriation
has been commenced by diversion and application to
beneficial use prior to the effective date of this
act it may be perfected under such method of
appropriation.”

In 1903, thé statute seemed clear, namely, all water was to
be appropriated as provided in the Statutory provisions, to
wit: Through a permit procedure. The court, however, refused
to acknowledge and abolish the constitutional method of appro-
priation and in 1971 the legislature tried again to abolish
the constitutional method and make the permit procedure mandatory.
L The amended statute must be viewed with Article XV, Section 3
of the Constitution in mind which provides:

"The right to divert and appropriate any appro-

priated waters of any natural stream to beneficial

uses, shall never be denied, except that the state

may regulate and limit the use thereof for power

purposes. Priority of appropriation shall give

the better right as between those using the water. . . ."
(emphasis added).

{~" The constitutional mandate seems clear: Priority is to be
determined on the basis of use d the water. The statute, on
the other hand, suggests use of the water does not determine
priority; but it is determined by the filing date of an appli-
cation for a permit. If that is the intent of the statute,

it violates Article XV, Section 3 and to that extent is uncon-

stitutional. If, however, as the legislature in Nielson vs.



Page 5 - Memorandum

* Parker, supra, observed that was not the 1egislativ§ intent,
then the constitutional method is valid and appropriation may

be made by diversion and use.

Howell acknowledges that the court in State, ex rel, Tappan

'vs. Smith, 92 Idaho 451, 444 P.2d 412 (1968) interpreting
42-229, held that the statutory method of appropriation was

the sole method of appropriating ground water, and found no
violation of Article XV, Sections 1 and 3. The court later

affirmed that position in Baker vs. Ore Ida Foods, Inc.,

95 Idaho 575, 513 P.2d 627 (1973). Both of those cases are
distinguishable because they involve ground water. Article XV,
Section' 3 speaké of waters of a "natural stream" and not

~ground waters. Howell therefore urges that neither Tappan vs.

S O .
smith, supra, nor Baker vs. Ore Ida Foods, Inc., supra, cqntrol

appropriation of waters of a natural stream. Abolishment of
éhe right to-appropriate natural flowing water by diversion
and use violates Article XV, Sectidn‘B; and‘is therefore un-
constitutional.

It is probably not necessary to meet thatissue since if
there was any forfeiture or abandonment; it was ineffective
by Howell's resumed use which precedes applicants' filing by
two k2) years.

4. CHERRY IS5 ESTOPPED FROM DENYING HOWELL'S PRIORITY.

~In Carpentier vs. Welsch, 74 idaho 242, 259 P.2d 814 (1953)

the court held:

"The essential elements of an equitable estoppel

as related to the party estopped are: (1) Conduct
which amounts to a false representation or con-
cealment of material facts, or, at least, which

is calculated to convey the impression that the
facts are otherwise than, and inconsistent with
‘those which the party subsequently attempts to assert;
(2) Intention, or at least expectation that such
conduct should be acted upon by the other parties;
(3) Knowledge, actual or constructive, of the real
facts. As related to the party claiming the estop-
pel, they are: (1) Lack of knowledge and of the
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means of knowledgeio£.£he trﬁst‘as to the facts

"in guestion; (2) Reliance upon the conduct of the

party estopped; and -{3) Action based thereon of such a

character as to change his position prejudicially.”

(quoted with approval in Boesiger vs. Freer, B85

Idaho 551, 381 P.2d 802 (1963)).
In the instant case, HOwell expended some $30,000.00 in making
a beneficial use.of the water. Cherry was aware of Howell's &
efforts; and in fact assisted him., Howell had no reason to
believe that it was Cherry's intent to file an application
seeking a priority which would make Howell's investment and
diversion pointless, and not having that knowledge; Howell
proceeded. It should be remembered, since estoppel is generally
equitable iﬁ nature,.that.Howell wés acting in good faith,
having‘fecéived assurances from the fremont—Médison Irrigation
District from time to time, that his 1icénse for the water
was valid and effective. Cherry may have obtained contrary
information from the Department of Water Resources, and it
was apparently his intent to file an application seeking a
priority, but if that is the case, he is estopped from asserting
that priority. In substance, it is not fair for.one to sit and
guietly watch another's investment with plans to eliminate the
value of that investment. The law calls on him to act, and
since Cherry failedd to do so, he is estopped from assérting any
water right which precedes Howell's.

In summary, the waters of Biue Creek were the subject
of a very early license and became, in effect, decreed waters.
Although not used for a considerablé length of time, Howell
always believed he owned the.waters and intended to use them.
In fact, in 1973, prior to any action by Cherry, Howeli in-
vested $30,000.00 for the purpose of making a beneficial use

of the decreed water right. Two (2) years later, in August,

1975, Cherry filed this application seeking to appropriate the
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waters of Blue Creek. Neither the céurts nor the legislature
intended such a thing be permitted. If the right was ever
abandoned or forfeited, it was ineffective because Howell
resumed use before any third parties' rights were affected.
That resumption of use creates a prioritf in Howell without
regard to the constitutionality of Idaho Code 42;4201; and
without the neceésity of estopping Cherry. The latter are
additional reasons to determine Howell's priority, but the
basis for Howell's priority is License No. 1071 and/or a
resumption of use of thewater granted pursuant thereto prior
to any intervening claims-or rights, specifically thoée_
which ére the subject of this application.

Dated this;;éifl; day of ok ; 1976. |

RESPECTFULLY SUBMITTED,

LEE, RIRIE & GROVER

Blal¥ Grover
Attorney for Forrest Howell




March 2, 1976

lavar A, &/or Donna P, Cherry
Pox 472
Ashton, Haho 83420

Dear Mr., & Mrs. Cherry:

w barewith are ooples of your approved Applications for Permit No. 21-7076
21-70786.

Flease note that the permits have been conditioned as follows;

a8, Bubject to all prior water rights,

b. Proof of construction of works and appliontion of water to
beneflcial use shall be submitted to the Department on or
before Maxrch 1, 1981.

¢. (1) The issmmnce of this permit in no way grants any right-
of-way or easement across the land of another party.

YLA device of a approved by the Director
permanently installed maintained as part of the
diverting works,

$) Use of water under this permit is subject to control by
the watermaster of State Water Distfict No, 01, Smake River.

We direct your attention to the conditions that require you to install & measuring device
at the points of diversian, lﬂnﬂouduamdosormmwtypudmmg
davices accepted by the Director,

Sincerely,

Re: Permits No. 21-7076 & 21-7076

BOBBY D, FLEENOR

... Chief, Water Rights
BDF:DR

Eno; Copy of permit
Information letter

cc: Utah Power & Light Co.
Fermt lx Lom Bowell
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- STAFF ANALYSIS -

Lavav# / (4 Dor‘mx'P- Cherry
21 7675

Application No.

v Source

" Point of Diversion
» _County ]

¢~ Quantity of Water and Period of Use
« Description of Diverting Works

4~ Time required for B/U of water

+~— Place of Use or Acres Irrigated

v Map

»~ Signature

¢~ Fee

In form to receipt 7?5

Send Copies to:
Idaho State Health Department
Idaho Fish and Game Department

Bureau of Land Management
T o a/atermrosten O/

v Request Special Use Permit from U.S.F.S.
Request Easement from B.L.M.
_Request Information from Applicant

In form for advertising 76’5

Platted on Map No. z- oL

Located within Water District No. £/

JVACritical groundwater area: yes no

Groundwater levels:

Declining, Stable, Increasing
{comment)
Other rights on the same place of use AJe=m &

Comments: 2-/. 278 3~ /,,‘..... 'Sq & SpnanyCE”
[}

Affidavit of Publication received(date) /42;4 Aéz

Final date for protests L/[ ' Aé;ﬁ/ g /?zzg“ '
4
no

Protests received: ves

All requested information received from agencies or
applicant: yes no

Action recommended:

___ b Approve _w__”ﬁ__peﬂy
58/ #Proposed Priority
Reason for Reduction
;' Lf”ﬁ;ésuring device required
tZ See attached sheet for other conditions of

approval

_No special conditieons for approval

By TR Late i,/f-fn.l//'-—’g
= y




February 24, 1976

RE: Applications for Permit No. 21-7075 and 21-7076 CHERRY

Mr. Kent W. Foster.
Attorney at Law

P.0. Box 128

Idaho Falls, Idaho 83401

Dear Mr. Foster:

Please fii enclosed a copy of the agreement signed at the confere
in St. Anthony on February 20, 1976. 5 nce held

The Department will now continue the processing of these applicatfons, and if
approved will be conditioned pursuant to the Stipulated Agreement.

If you have any questions, please feel free to contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor,
E? sern Region

sure



February 24, 1976
RE: Application for Permit No. 21-7075 and 21-7076 CHERRY

Mr. Blair Grover
Attorney at Law
P.0. Box 36

Rigby, Idaho 83442
Dear Mr. Grover:

Please find enclosed a copy of the agreement sfgned at the conference held
in St. Anthony on February 20, 1976.

The Department will now continue Bhe processing of these applications, and if
approved will be conditioned pursuant to the Stipulated Agreement.

- If you have any questions, please feel free to contact me,

Yery truly yours,

RONALD D. CARLSON
Supervisor,

Eastern Region
RDC:cw

Enclosure
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21-7075, 21-7076 - LaVar and/or Donna P. Cherry

T 21-2012 - Forrest Howell
St. Anthony, Idaho

Courtroom, Fremont County Courthouse
1976 - 9:30 a.m.

February 20,
ROSTER OF ATTENDAMNCE
ADDRESS , REPRESENIING
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HOLDEN, HOLDEN, KIDWELL, HAHN & CRAPO K 4’}7}
WwiLLIAM S HOLDEN IDAHO FIRST NATIONAL BANK BUILDING ARTHUR W. HOLDEN {1877-1967)
R VERN KIDWELL P.O.BOX I29 ROBERT 5. HOLDEN (I91t-1971)
FRED J. HAHN
TERRY L. CRAPO IDAHO FALLS, IDAHO 83401

KENT W. FOSTER
ROBERT E. FARNAM TELEFHONE B23-0620
WILLIAM D. FALER AREA CODE 208

February 11, 1976

FEB 17 1978
Mr. R. Keith Higginson Depart

Director Department of Water Administration partment of Water Resources
State of Idaho

Statehouse - Annex 2

Boise, Idaho 83720

Re: In the Matter of Protests Against Approval
of Applications for Permit Nos. 21-7075,
21-7076 in the name of LaVar A. &/or Donna P.
Cherry and Application For Transfer No. 21-2012
in the name of Forrest Howell

Dear Mr. Higginson:

In preparation for the hearing in the above-entitled
matter scheduled for February 20, 1976, we have prepared and
are enclosing two Subpoenas, one for Forrest Howell and one
for Levi Stone, also a blank Subpoena which we would appreciate
having you sign so that we can complete them and have them

served in time to have the appropriate people and materials
present for hearing.

When the Subpoenas have been issued would you please
return them to our office.

Thank you for your kind help in this matter.

Yours very truly,

/(4

Kent W. Foster
KWF:jt

Enclosures
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF
NOTICE OF COMBINED CONFERENCE

&/or HEARING DATE CHANGE

APPLICATIONS FOR PERMIT NOS. 21-7075, 21-7076
in the name of LAVAR A. &/or DONNA P. CHERRY
AND APPLICATION FOR TRANSFER.NO. 21-2012

in the name of FORREST HOWELL

e L L L e

Notice is hereby given that the Department of Water Resources has delayed the
combined conference and/or hearing concerning the above referenced applications for
permit and application for transfer at the request of the attorney for Forrest Howell,
Blair Grover.

The Department has rescheduled the combined conference and/or hearing for February
20, 1976, at 9:30 a.m. in the Courtroom of the Fremont County Courthouse, St. Anthony,
Idaho. This conference and/or hearing will be held in accordance with the Rules and
Regulations of the Idaho Code and adopted Rules of Practice and Procedure of the Depart-
ment of Water Resources as previously indicated in the conference and/or hearing notice
dated November 21, 1975.

Dated this jzaffﬁéay of February, 1976.

_ D. C
Supervisor,
Eastern Region

wili f GEnd i
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

: EASTERN DISTRICT
Cecil D. Andrus 1515 Lincoin Road
Governor
idaho Fails, Idaho 83401
R. Kaith Higginson {208) 523-71886

Director

February 9, 1976

The Fremont County Courthouse
Clerk of the District Court
St. Anthony, Idaho 83440

Dear Sir:

This is to confirm the cancellation of the use of yocur courtroom for February 17,
1976, and the rescheduling of it's use for the 20th of February, 1976, from 9:00

a.m. to 1:00 p.m.

Your cooperation in this matter is greatly appreciated.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:ME

T rueany

T




BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAIST APPROVAL OF

)
)
APPLICATIONS FOR PERMIT NOS. 21-7075, 21-7076 )

) NOTICE OF COMBINED CONFERENCE
in the name of LAVAR A. &/or DONNA P. CHERRY ) .

) AND/OR HEARING
AND APPLICATION FOR TRANSFER NQO. 21-2012 g

)

)

in the name of FORREST HOWELL

Notice is hereby given that the Department of Water Resources has rescheduled
the combined conference and/or hearing concerning the above applications for Tuesday,
February 17, 1976, in the Courtroom of the Fremont County Courthouse, St. Anthony,
Idaho, at 2:00 p.m. Any hearing wi11‘be held in accordance with the Rules and Reg-
ulations of the Idaho Code and adopted Rules of Practice and Procedure of the Depart-
ment of Mater Resources as previously indicated in the conference and/or hearing notice
dated November 21, 1975.

Dated this ;§ffi day of February, 1976.

P A g -
. 7
‘//’ ) '/// j/ % —_
< % [ Pt = it

ROWALD D. CARLSON

Supervisor,
Eastern Region

i wm,
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D, Andrus 1515 Lincoln Road
Governor ldaho Falls, fdaho 83401
(208) 523-7186

R. Keith Higginson
Director

February 5, 1976

Fremont County Courthouse
Clerk of the District Court
St. Anthony, Idaho 83445
Dear Sir:

This is to confirm the use of the Courtroom for conference and/or hearing to be
held by this office on Tuesday, February 17, 1976, from 1:00 p.m. to 5:00 p.m.

Your cooperation in this matter is greatly appreciated.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:ME
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Mailing List

Kent W. Foster, Attorney for Cherry's
P.0. Box 129
Idaho Falls, Idaho 83401

Blair Grover, Attorney for Howell's
P.0. Box 36
Rigby, Idaho 83442

LaVar and Donna Cherry
Box 472
Ashton, Idaho 83420

* Forrest Howell

Rt. #1
Ashton, Idaho 83420

Utah Power and Light h

P.0. Box 899 (Protestant’s)

Salt Lake City, Utah 84110

Atten: Thomas Forsgren, Attorney
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL

OF AF ICATIONS FOR PERMIT NOS. 21-7075, 21-7076, - NOTICE OF CANCELLATION
in the name of LAVAR A. &/or DONNA P. CHERRY
AND APPLICATION FOR TRANSFER NO. 21-2012

in the name of FORREST HOWELL

St Wt St gt Nt Nt ot Nt Vst Nt

Notice is hereby given that the Department of Water Resources has cancelled
the combined conference and/or hearing concerning the above applications and
transfer which was to have been held Thursday, January 22, 1976, at 9:00 a.m., in
the Courtroom of the Fremont County Courthouse, St. Anthony, Idaho, at the request
of Kent W. Foster, attorney fbr Lavar and Donna Cherry.

The Department will reschedule the conference and/or hearing in the near
future, at which time all interested parties will again be notified.

. |
Dated this £/ day of January, 1976.

2 Dl

RONALD D. CARLSON

Supervisor,
Eastern Region
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF PROTESTS AGAINST APPROVAL OF
APPLICATIONS FOR PERMIT NOS. 21-7075, 21-7076 NOTICE OF COMBINED CONFERENCE
AND APPLICATION FOR TRANSFER NO. 21-2012

)
)
|
in the name of LAVAR A. &/or DONNA P. CHERRY % : AND/OR HEARING
|
in the name of FORREST HOWELL %

Notice is hereby given that the Department of Water Resources has rescheduled
the combined conference and/or hearina concerning the above aoplications for Thursday,
January 22, 1976, at 9:00 a.m., in the Courtroom of the Fremont County Courthouse,
St. Anthony, Idaho. Any hearing will be held in accordance with the Rules and Regulations
of the Idaho Code and adopted Rules of Practice and Procedure of the Department of Water

Resources as previously indicated in the conference and/or hearing notice dated November

21, 1975,

Dated this 7 w day of Jdanuary, 1976.

)
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RONALD D. CARLSON =

Supervisor,
Eastern Region
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Csecil D. Andrus 1515 Lincoin Road
Governor idaho Falls, idaho 83401
(208) 523-7186

R. Keith Higginson
Director

January 7, 1976

Fremont County Courthouse
Clerk of the District Court
St. Anthony, Idaho 83445
Dear Sir:

This is to confirm the use of the Courtroom for conference and/or hearing to be
held by this office on Thursday, January 22, 1976, from 9:00 a.m. to 1:00 p.m.

Thank vou for your cooperation in this matter.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:ME
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO
In the Matter of Protests Against Approval

NOTICE OF CANCELLATION
of Applications for Permit Nos. 21~7075, 21-7076

in the name of LAVAR A. AND/OR DONNA P. CHERRY

A N T W

Notice is hereby given that the Department of Water Resources has cancelled
the conference and/or hearing concerning the above applications which was to have been
held Monday, December 1, 1975, at 2:00 p.m., in the courtroom of the Fremont County
Courthouse at the request of Kent W. Foster, attorney for the applicant.

The Department will reschedule the conference and/or hearing in the near

future, at which time all interested parties will again be notified.

VN
Dated this 24 day of November, 1975.

— <

_ -
RONALD D. CA¥LSON

Supervisor
Eastern Region
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NAME

21~-7075 - LaVar A. and/or Douna P. Cherry
Courtroom, Fremont County Courthouse, St. Anthony, Idaho
December 1, 1975 -~ 2:00 p.m.
-ROSTER OF ATTENDANCE

ADDRESS o B REPRESENTING

Pt
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Protests Against Approval
NOTICE OF CONFERENCE
of Applications for Permit Nos. 21-7075, 2:1-7076

AND/OR HEARING
in the name of LAVAR A. &/or DONNA P. CHERRY

On August 8, 1975, LaVar A. and/or Donna P. Cherry filed with the Department
of Water Resources two applications to appropriate the public waters of the State of
Idahe. On September 2, 1975, the Department received protests against approval of
said applications from Blair Grover on behalf of Forrest and Louise Howell, and from
Utah Power & Light Company.

The Department has set the matter of protests for conference and/or hearing for
Monday, December 1, 1975, at 2:00 p.m., in the courtroom of the Fremont County Court-
house, St. Anthony, Idaho. Any hearing will be held in accordance with the Rules and
Regulations of the Idaho Code and adopted Rules of Practice and Procedure of the De-
partment of Water Resources. Opportunity shall be afforded all parties to respond
and present evidence and argument on all issues involved,

Any party may request in writing five (5) days before any hearing that the oral
proceedings thereof be taken inthe form of stenographic notes. Any party may have
such stenographic notes of the oral proceedings, or part thereof, transcribed at his
own expense. A taped record of the proceedings will be maintained for the appeal
period,

Failure to appear at the time and place set for hearing by the applicant or
protestants may allow the Department without prejudice to dismiss the protests or
the application. Any and all cost incurred by reason of such non-appearance may be
assessed against such non-appearing parties.

st
Dated this ja [ day of November, 1975,

y /,,g//

RONALD D. CARLSB0! !

Supervisor
Eastern Region
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L2 DEPARTMENT OF WATER RESCURCES IDAHO FALLS, iDAHO 83401
EASTERN DISTRICT

Nevember 24, 1975

Fremont County Courthouse
Clerk of the District Court
S5t. Anthony, iIdaho 83440

Dear Sir:

This is to confirm the use of the Courtrocom for conference and/or hearing to be
held by this office on Monday, Decemder 1, 1975, at 2:00 p.m.
Very truly yours,

fiD Thank you for your cooperation in this matter.

RONALD D. CARLSON
Supervisor
Eastern Region

EDC:ME



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D. Andrus 1515 Lincoln Road
Governor September 2, 1975 Idaho Falls, Idaho 83401
R. Keith Higginson (208) 523-7186

Director

Mr. & Mrs., Lavar A. Cherry
Box 472
Ashton, ID 83420

Dear Mr. & Mrs. Cherry:

We have enclosed a copy of the protest filed against the issuance of a permit pursuant
to your Application No. 21-7075_- You should be aware that the following are the
principle items we can consider at a conference and/or hearing in either approving or
denying an application for permit (Section 42-203, Idaho Code):

(1) Will the proposed use reduce the quantity of water under
existing water rights?

(2) Is the proposed water supply insufficient for the purposes
intended?

(3) 1Is the application made in good faith or for delay or specu-
lative purpeses?

(4) Has the applicant sufficient financial rescurces with which
to complete the project?

The Department cannot allow a permit for irrigation purposes which would entail the use
of more than a continucus flow of 0.02 cubic feet per second of water for each acre of
land, or an annual amount of 5 acre feet for each acre of land, unless the applicant can
show that more is required (Section 41-202, Idaho Code).

A permit issued by this office is subject to all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-
of-way or easement must be obtained by the applicant through action outside of the water
right proceedings.

You will be notified at a later date as to the time and place set for a conference and/or
hearing to discuss the matters of protest. Legal counsel is not mandatory at any proceed-
ing before the Department, alrhough you may desire to employ an attorney in your behalf.

If we may be of any assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
District Engineer

RDC: MB

Enc: Copy of Protest(s
ce: IDWR ‘



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D, Andrus 1515 Lincoln Road
Governor idaho Falls, Idaho 83401
R. Keith Higginson Septezber 2, 1375 (208) 523-7186
Director

Nr. Blair GCrover, Attornsy at Lew
P.J. box 36
2ieby, Idsho 83442

AZ: Application for Permic e. 21-707%

Loar Mr. Crover:

This is to acknowledge recelpt of your protest to issuance of a permit pursuant to the
above referenced application. The following are the principle items we can consider at
a conference and/or hearing in either approving or denying an application for permit
(Section 42-203, Idaho Code):

{1} Will the proposed use reduce the quantity of water under
existing water rights?

(2) 1s the proposed water supply insufficient for the purposes
intended?

(3) 1Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied for,
or approve the permit subject to special conditions.

A permit issued by this office is subject te all prior water rights and does not in any
way convey or establish a right-of-way over private or govermnmental lands. Any right-

of-way or easement must be obtained by the individuals concerned through action outside
of the water right proceedings.

You will be notified at a larer date as to the time and place set for conference and/or
hearing to discuss the matters of protest. If we may be of further assistance, please
contact us.

Very truly yours,

RONALD D. CARLSCHN
District Engineer

rpc &
be:  IDWR
err Tarvear aud Taelas Rrasall
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BEFORE THE IDAHO DEPARTMENT OF WATER RESQURCES

IN THE MATTER OF THE APPLICATION )} APPLICATION NO. 21-7075

OF LAVAR A. and/or DONNA P. CHERRY. ) PROTEST

FORREST HOWELL and LOUISE HOWELL, his wife, hereby
protest the application of LaVar A. and/or Donna P. Cherry
for a permit to appropriate 3.2 c¢fs of water from Green Canyon
Springs Tributary of Henry's Pork of the Snake River for the
following reasons.

1. Protestants hceld a 1905 water right for 1.9 cfs of
water in Blue Creek. Green Canvon Springs is a tributary of
Blue Creek and the waters therein are subject to orotestants'
decreed rights.

2. There is not enough water to fill applicants' request
of 3.2 cfs, and to supply protestants' decreed rights. There-
fore, if the application is permitted, there will be substantial
injury and damage to protestants’ decreed rights.

Forrest Howell and Louise Howell, his wife, are represented
in this protest by LEE, RIRIE & GROVER, Attorneys at Law,

102 North Clark, 2. 0. Box 36, Rigby, Idaho, 83442.

Dated this 27th day of August, 1975.

o s A
e § » A "_)" v .
SR 0 R A N, = S
Blair Grover, Agent and Attorney for

Forrest Howell and Louise Howell

e




STATE OF IDAHO
DEPARTMENT OF WATER RESOQURCES

EASTERN DISTRICT
Cecil D. Andrus 1515 Lincoln Road
Governor idaho Falls, Idaho 83401
R. Keith Higgi {208) 523-7186
'bl-miﬂ‘,""”" September 2, 1975

Utah Power and Light Company
F.0. 3ox 899
Salt Lake City, Utah 84110

AE: Application for Permit No. 217075

Gentlemen:

This is to acknowledge receipt of your protest to issuance of a permit pursuant to the
above referenced application. The following are the principle items we can consider at
a conference and/or hearing in either approving or denying an application for permit
(Section 42~203, Idaho Code):

(1) Will the proposed use reduce the quantity of water under
existing water rights?

{2) 1s the proposed water supply insufficient for the purposes
intended?

(3) 1Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied for,
or approve the permit subject to special conditions.

A permit issued by this office is subject to all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-
of-way or easement must be obtained by the individuals concerned through action outside
of the water right proceedings.

You will be notified at a later date as to the time and place set for conference and/or
hearing to discuss the matters of protest. If we may be of further assistance, please

contact us.

Very truly yours,

RONALD D. CARLSON
District Engineer

RDC:ME



LEGAL OFFICES
SIDNEY G. BAUCOM
SENIOR VICE PRESIDENT
AND
GENKERAL COUNSEL

ROBERT GORDON
3530-3214

THOMAS W. FORSGREN
380-3213

VERL R. TOPHAM
350-36560

August 29, 1975

UTAH POWER & LIGHT COMPANY

P. 0. BOX B99
SALT LAKE CITY, UTAH 84110

?WW/"E@

SEP 2 1975

Depzr -

..f,ater Resources
- Diskrict Office

Eab.t—

SAM F. CHAMBERLAIN

Mr. R. Keith Higginson, Director
Idaho Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Dear Mr. Higginson:
Enclosed for filing please find Protests of Utah
Power & Light Company concerning application Nos. 21-7075,
21-7076 and 21-7077.
Very truly yours,
THOMAS W. FORSG

TWF:h1lb
Enclosures
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SEP 2 1975

Depariment Water Resourcgy
Eastern Distric Office

IN THE OFFICE OF THE IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF THE APPLICATION
OF LAVAR A. AND DONNA P, CHERRY
FOR A PERMIT TO APPROPRIATE 3.20
CUBIC FEET PER SECOND OF WATER
FROM GREEN CANYON SPRINGS
TRIBUTARY TO THE HENRY'S FORK
TRIBUTARY TO THE SNAKE RIVER

PROTEST OF
UTAH POWER & LIGHT COMPANY

APPLICATION NO. 21-7075

COMES NOW the protestant, UTAH POWER & LIGHT COMPANY
(Utah Power) and protests Lavar A. and Donna P. Cherry's applica-
tion and alleges as follows:

1. Utah Power holds Water Right No. 21-2164 for the
storage of 2,000 acre feet of water for use for power purposes
at its Ashton Power Plant and Water Right No. 01-2025 for 700
cubic feet of water for use for power purposes at its St. Anthony
Power Plant, both of which plants are located on Henry's Fork on
the Snake River.

2. On or about the 2lst day of August, 1975, Lavar A.
and Donna P. Cherry filed an application with the Idaho Department
of Water Resources numbered 21-7075 seeking to appropriate 3.20
cubic feet per second of water from Green Canyon Springs tributary
to the Henry's Fork tributary to the Snake River by means of a pump
and pipeline located within the NE1l/4 NE1l/4, Section 10, T. 9 N.,
R. 43 E., B.M., Fremont County, to be used from April 15 to October
15 for the irrigation of 180 acres of real property located within
the N1/2 NE1/4, N1/2 NW1/4, SEl/4 NWl/4, NE1/4 SW1/4, NW1/4 SELl/4,
Section 11, T. 9 N. R. 43 E,, B.M.

3. The application of Lavar A. and Donna P. Cherry for
appropriation of 3.20 cubic feet per second of water would adversely
affect the water rights of Utah Power hereinabove described.

WHEREFORE, protestant prays that Lavar A. and Donna P.

Cherry's application be denied or alternatively that said application



be set for hearing in order that the matters contained therein as
they affect protestant's hereinabove described water rights may
be fully explored.

DATED this 29th day of August, 1975.

UTAH POWER & LIGHT COMPANY

N o e 7 PO
. W. Forsgren
Attorney for Uta
& Light Company

STATE OF UTAH )
:  8s.
COUNTY OF SALT LAKE )
On the 29th day of August, 1975, personally appeared
before me T. W. FORSGREN, signer of the foregoing Protest, who

duly acknowledged to me that he executed the same.

NOTAR% PUBQIC a -
Residing at Salt Lake City tah

My Commission Expires:

3/5/77



UNITED STATES DEPARTMENT OF AGRICULTURE
FOREST SERVICE

TARGHEE NATIONAL FOREST FLHL bl v

St. Anthony, Idaho 83445 .

Departme

2540 Easi(;’;'n i;-‘;;': { ,{";.’5' '_‘.-:._.\:n

August 13, :

Mr. Ronald Carlson

District Engineer

Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaheo 83401

Dear Mr. Carlson:

Reference your letter and applications 21-7075, 21-7076.
The use applied for under these applications predates the
applications. The improvements on National Forest Land
has consegquently been covered by special use permit to
the Cherry's for some time. Copy of that permit is
enclosed for your record. It appears to cover both
diversions.

We have ne cbjections to thege applications.

Sincerely,e;7

ORLO JOHNSON
Branch Chief

Enclosure

6200-11 (1/69)



August 11, 1975

RE: Application for Perumit HJo. 21-7C75
" " T o, 21-7076

Targee Harional Forest
St. Anthony
Idaho H3445

Gentlemen:

Enclosed please find copies of applications that may be of interest to
your agency. Please review the applications and if you have any comnents,
submit them to our Jepartument as soon ag possible. 1he last date of
protest 1s September 2, 1975, and we are recuired to take final action
shortly thereafter. llowever, since the points of diversion are located
on Forest Service property, chese applications camiot be approved until
we Teceive a copy of the casement granting the applicant access to toe

land.
If we nay be of further assistance, please feel free to coutact us.

Very truly yours,

ROWALD D, CARLSGH
District Engineer

Enclosures



August 11, 1975

RE: Application for Permit No. 21-7075, 21-7076, & 21-7077

Mr. Arthur L. Larson, Watermaster
wsze; District 01

Box: 1099

1daho Falls, Idaho 83401

Déa.t! Art:

We are enclosing coples of applications that may be of interest to your water
diEErict. Please review the applications and if you have any comments, please
squit them to our Department as soon aB possible., The last date of protest is
Septémber 2, 1975, and we are required to take final action shortly thereafter.
: |

1'_jf. we may be of further assistance, please contact us,

=

Very truly yours,
T f7

\\\\: B
RONALD D. CARLSON
District Engineer

RDC:CW

Enclosures (3)
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August 8, 1975

RE: Application for Permit No, 21-7075 CHERRY
" " " No, 21~7076 CHERRY
. " " No. 21~7077 BOLLAERT

Ashton Herald
Box 258
Ashton, Idaho 83420

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication,

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any corrections, we will
notify you before the first publication. If you cannot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill.

Very truly yours,

RONALD D. CARLSON
District Pngineer

RDC:CW ‘ Bill submitted ///,//'5 by /{/j

Enc: Legal Notice (3)
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NOTICE OF APPLICATION
@ FOR WATER PERMIT

Notice 15 hereby given that Lavar A, .
&/or Donna P. Cherry, Ashton, ldaho
have on 8-08-75 submitted Applicstion
No. 21-7075 for & permit to appropriate
3.20 cubic feet per second of water from
Green Canyon Springs  tributary to
Henm's Fork Snake River by means of
pump and pipeline within the
NEANE ., Sec. [0, T. 9N, R. 43E,
B.M.. Fremunt County: 10 be used from
Apr. 1310 Oct. 15 for the imganon of 180
acien within the NiaNEY, N'INWY
SEv . NWY, NEYSWY, NWYSEY,
Se BT UNC RO BM

B ssued, 1his poernnit will be subject to
all prior water nghts. Prowests against
the granting »f the permit must be filed
with the Idabo Department of Water
Resources, 1515 Lincoln Read, ldaho
Falls, Idaho, 83401 on or before
September 2, 1975,

R. KEITH HIGGINSON
Director

Published in the Ashton Herald, Ashton,
idaho on August |4 and August 2§, 1975,




NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that Lavar A. &/or Donna P, Cherry,

Ashton, Idaho

have RB¥X on 8-08-75 submitted Application No. 21-7075

for a permit to appropriate 3.20 cubic feet per second

of water from GCreen Canyon Springs tributary to Henry's Fork Snake River )

by means of pump and pipeline

within the NEMNEY%, Sec. 10, T. 9N, R, 43E, B.M., Fremont Countv:

to be used from Apr. 15 to Oct. 15

for  the irrigation of 180 acres

within the __ NNE)%, WsNwh, SEMNWS, NENSWh, NWiSEY, Sec. 11, T. 9N, R. 43E, B.M.

If issued, this permit will be subject to all prior water rights. Protests

against the granting of the permit must be filed with the Idaho Department of

Water Resources, 1515 Lincoln Road, Idaho Falls, Idaho, 83401 on or before

September 2, 1975

R. KEITH HIGGINSON
Director

Published in the Ashton Herald, Ashton, Idaho

LI on August 14 and August 21, 1975




