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. STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER -"B-I(\’:Hﬂ'g.ii "
PART3 SHEAHw .

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and

/or the new place of use for rights described
in pari 1. Clearly depict the land by section, township and range number.

SCALE: 2 inches equal 1 mile. Draw planinink.




THE FREMONT COUNTY HERALD=CHRONICLE

St. Anthony, Id. .
Ashton, Idaho

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO
County of Fremont

I, Terry Weatheraton
being first duly sworn, depose and say,
that I am the printer of THE FREMONT
COUNTY HERALD-CHRONICLE, a seni-weekly
newapaper printed and published in
Fremont County, Idaho; and I do solemnly
awear that the Water Righta #22—00@38
a copy of which notice appears attyched
hereto, waa publiahed in the regular and
entire issue of said newspaper, and not
in any supplement issue thereof
for Two consecutive issues, the
firat publication having been made on
June 1, 1989
and the laat publication having been
made on June 8, 1989 .
Further, that =aid newspaper is one
of general circulation in said county;
that it ia a lagal newapaper, conforming
to legal specifications under Idaho
atatutea; that it haa at leaat two
hundred bona fide subscribers living
within the county of publication; and
that it has been continuocualy and
uninterruptedly published in said county
during a period of seventy-eight
conaecutive weeks prior to the first
publication of said notice.

STATE OF ILDAHO
COUNTY QF MADISON )

On this 9th day of June Mgﬂﬁﬂf‘["m ;

in the year of 1989 » before me, a Notary

Public, personally appeared Terry

Weatheraton, known or identified to me to OCTl'ﬁlggo

be the person whose nanme subscribed to

the within instrument, and being by me 7 ‘e
first duly sworn, declared that the t
statementa therein are true, and i it ar
acknowledge
same,

d to me that he executed

Notary P lc for Idaho
Reaiding at Rexburg, Idaho VUL =0 196
My commission expires: June 8, 1993
b‘-‘.'f’unuul o Watar x
p GO Reiouices
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STATKE OF IDAHO
_EPARTMENT OF WATER RESOURCES
EASTERN REGION
IDABO PALLS, IDAEBO
Ph. (208) 525-7161

TRANSMITTAL COVER SHEET

OMNIFAX

? ' FAX NC. (208) 528-7177

' | TO: C{¢¢§QK\LQ - FROM: QUT@W%A‘

o

i +
DOCUMENT DESCRIPTION: hggxx+u£§§~$:av Hvaw iy .
7 3
i TOTAL NUMBER OF PAGES (Inc. this'page: _JX° :
) _ “
' s

BILLING ADDRESS: ‘ .

&

Cost/Page . Total Charge

No. of pages_
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Department of wate; Resourcmd

Euntem District Office

J. D. Hancock

SMITE & HANCQCK
Attorneys at Law

30 South Second wWest
P. 0. Box 427
Rexburyg, ID 83440
{(208) 356-5493

BEFORE THE DEPARTMENT OF WATER RESOURCES
QF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO, 3571 OF
WATER RIGHT NO. 22-0638 IN
THE NAME OF DEAN CRAIN.

PETITION CONTESTING ORDER
DENYING TRANSFER AND REQUEST
FOR HEARING

{I1.C., § 42-1701A(3))

et et W Nt

Dean Crain contests the Order Denying Transfer of
water under right No. 22-0638 upon the following grounds:

1, Since 1977, the water in question has been
trangferred to addjoining ground owned by me and used each year
since 1977, HNo irrigation water was used on my ground near
Teton, Idaho, in 1976, due to the Teton Dam Flood,

2. Andy (L.C.}) Anderson, the then secretary of the
Fremont-Madison Irrigation District and hydrographer for Water
Distriet No. 1, made & written notation of the transfer in the
irrigation district records and on its map and can verify the
water in question was delivered through the Pincock~Byington
bitch to my property and used along with other water to
irrigate 110 acres of my land. _

3, This transfer was apprpv:ﬂ.“-!f'

PETITION CONTESTING ORDER DENYING
TRANREFER AND REQUEST FOR HEARING
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verify that this water has been put into the Pincock-Byington
Ditch and applied to beneficial use on my land for the last
thirteen years. |

4. The Department of Water Resources has no factual
evidence to establish anything to the contrary.

5. I feel the decision of Mr.
arbitrary, unreasonable and contrary to the actual water usage.

WHEREFORE,
the Department of Water Resources for a review of its decision
which I received on October 1, 1990.

DATED this 15th day of October, 19%0.

Saxton is unwarranted,

I reguest a formal hearing and petition

Dean Crain
BC 60, Box 1193
Teton, ID 83451

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 15th day of Octaober,
1990, I delivered a true copy of the foregoing PETITION
CONTESTING QORDER DENYING TRANSFER AND REQUEST FGR RILARING to
150 Shoup
Avenue, Idaho Falls, Idahc, and mailed a copy of the same by

the State of Idaho Department of Water Resources,

express mail to the State of Idaho Department cf Water
Resources, 1301 North Orchard Street, Statehouse Mail,
Idaho B83720.

Bolise,

PETITION CONTESTING ORDER DENYING
TRANSFER AND REQUEST FOR HEARING

¢
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 3571 OF ) ORDER DENYING TRANSFER
WATER RIGHT NO. 22-0638 IN ; |

)

THE NAME OF DEAN CRAIN

This matter having come before the Idaho Department of Water
Resources (department) during the review of application for
transfer no. 3571 filed pursuant to Section 42-222, Idaho
Code, the Department finds, concludes and orders as follows:

FINDINGS OF FACT

1. On May 2, 1989, Dean Crain (applicant) filed an
application with the department to transfer 2.20 cfs of water
under right no. 22-0638. The application proposed changing the
point of diversion, place of use and nature of use of right no.
22-0638.

2. Records of the department for water right no. 22-0638
include a statement from a deputy watermaster of State Water
District 01 that the right in question has not been used
since 1976 when the ditch was washed out by the Teton Dam flood.

3. ©On April 4, 1990, the department sent correspondence to
the applicant requesting that evidence be submitted to show that
right no. 22-0638 had not undergone a period of five consecutive

years or more of non-use. MIERUF"_MED

4. On July 24, 1990, the deP?‘rtme’[FCffrBt@be applicant a

< —

[
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notice of pending order denying the transfer application since

evidence concerning use of the right had not been submitted. The

notice allowed the applicant an additional 15 days in which the

applicant could submit the requested evidence or show cause why
the application should not be denied.

5. On August 8, 1990, the applicant submitted his own

affidavit stating that the right had been used on land owned by.

the applicant but had been transferred to a different point of
diversion known as the Pincock-Byington Ditch. Also submitted
was a map showing the applicant's land and a listing of rights
delivered to the Pincock-Byington Ditch.

6. On August 17, 1990, the department again sent the
applicants a notice of pending order denying the transfer since
the applicant had not submitted sufficient evidence concerning
use of the right.

7. On September 4, 1990, the department received a second
affidavit signed by the applicant which stated that water right
no. 22-0638 had been delivered through the Pincock-Byington Ditch
to irrigate land owned by the applicant. The applicant also
submitted certain tax records as proof of ownership of the lands
recorded as the place of use under the original right. The legal

land description given on the tax records however does not match

right no. 22-0638.

the legal land description given as the place omeRa‘FﬂmB ;

CONCLUSIONS OF LAW ‘,-‘- 0CT16 19.y
i

1. Section 42-222(1), Idaho Code provides direction and

authority to the department in the review ané"appnaual_22u~‘
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water right transfer applications. The statute states in part:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions,
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original
right, and the change is consistent with the conservation of
water resources within the state of Idaho and is in the 1local
public interest as defined in section 42-203A(5), Idaho
Code.... In the event that the director of the department of
water resources determines that a proposed change shall not be
approved as provided in this section, he shall deny the same....

2. Section 42-222(2), Idaho Code also states in part that:
All rights to the use of water acquired under this chapter or
otherwise shall be lost and forfeited by a failure for the
term of five (5) years to apply it to the beneficial use for
which it was appropriated and when any right to the use of
water shall be lost through nonuse or forfeiture such rights
to such water shall revert to the state and be again subject
to appropriation....

3. The Idaho State Supreme Court has ruled in Jenkins v.
State, Department of Water Resources, 103 Idaho 384, 387, that:

[Tlhe director of the Department of Water Resources has
jurisdiction to determine the question of abandonment and
forfeiture and such is required as a preliminary step to
performance of his statutory duty in determining whether or
not the proposed transfer would injure other rights.

4. Information available to the department indicates that
the water right proposed to be transferred, water right no.
.22~-0638, has been lost and forfeited due to non-use for a period
of five or more consecutive years. The department has asked the
applicant to submit evidence showing that the right has not
been lost due to non-use for a period of five or more consecutive
years. The applicant has not submitted sufficient evidence to -

show that the right has not been lost due to non-use.

5. The applicant has further failed to demonstrate that he

owns the land to which the right is appurtenantﬁ?ytﬁ ﬁ%fg
0CTI61999 ¢
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consent to the proposed transfer from the appropriate landowner of
record.

6. Approval of the proposed changes would result in injury
to other water rights holders who have made beneficial use of the
water which has been lost under right no. 22-0638.

7. Application for Transfer No. 3571 of Water Right no.
22-0638 should be denied.

ORDER
IT IS HEREBY ORDERED that Application for Transfer No. 3571

of Water Right No. 22-0638 is DENIED.

Dated this :z 57 day of e , 1990.

L. GLEN SAXTON, Chief
Water Allocation Bureau

~ MICROFILMED

0CT1 6 1930
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STATE OF IDAHO

Ehune 8

Transfer No. _‘g_.SZL_

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

Name of applicant ___Dean Crain

PART 1

Phone _458-4480

Post Office address

HC 60, Box 1199, Teton City, 10D 83451

A. PURPOSE OF TRANSFER
1. [ Change point of diversion
B Change nature of use

2. Describe the reasaon for the proposed changes

O Add diversion point(s)
0 Change period of use

O Change place of use

@ other __Change to South Fork

[ have adequate water from Pincock-Byington Ditch

Co. water to farm my ground.

This water will be used in the Teton Bass Pond Inc. for -~

recreational use.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1, Right Number Priority Amount Nature Period of Use
(cfs/ac-ft) of Use
22-00638 12-01-1903 2.20 Recreation 4-01 to _12-15
to
to
to
2. Total amount of water being transferred —2.20 _ _ cubic feet per second and/or acre-fest per annum.

Teton River, South Fork < Henrys Fork

3. Source of water tributary to
4. Poini(s) of Diversion:
Lot | % % % | Sec. | Twp. | Rge. County Local name for diversion

N

SW 1 .36 { 7N |40E ] Fremont
5. Lands irrigated or place of use:
NE Y NW % SW % SE %
Twp. | Rge. | Sec. MEuINwulswulseul NEw] wwulswulsew Inew|nwulswul sew Inew|nw s lawun [seu Totals
N 40E1 36 | R R
!

Total acres
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Page of Transfer No,

6. General Information:

gt S

a. Description of diversion system __Culvert with headgate to Bass Pond:

et a e sl B

ke L My x4 T ")
L A T A R Dy =
ek ‘-.y?-.

b. Are the lands from which you propose to transfer the water right subject toany fiens, dqegd’s‘ ‘of trust, mortgages, or

contracts? Yes X No. If yes, provide a notarized statement from the holder of the lien, deed of
trust, mortgage or contract agreeing to the proposed changes.

¢. Describe the atfect on the land now irrigated if the place of use is changed pursuant to this transfer:
No effect. Water from Ditch Co. is adequate for this ground.

d. Remarks:

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transter of Water Rights No.

And said application is hereby , subject to the following limitations and conditions:

Witness my hand this day of 19

.,
.
{
—
(PSR

e T
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STATE OF IDAHOQ
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART'2 ._
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:
a. Decree No. _ 22-0638 Decreed to Dean Crain
in case ot Floyd Gardner et al vs. —Lynn Crapdel]
dated 4-06-1954 in county of
b. License No. issued by the Idaho Department of Water Resources,
c. Claim No. on file with the \daho Department of Water Resources.
d. Transfer No. which produced this right.
2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:
Bl Tax Notice O warranty Deed [1 Other
3. Sourceof water ____Jeton River, North Fork = _ tributaryto __Henrys Fork
4. Date or priority 12-01-1903
5. Water is used for the following purpose:
amount 2.20cfs for Lrri 9. purposes from Not Lis telg
(cfs/ac-ft}
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
6. Total amount of water under right 2.20 cubic feet per second and/or acre-feet per annum.
7. Point(s) of Diversion: Not 1isted
Lot | % Ya % | Sec. | Twp. | Rge. County Local name for diversion
8. Lands irrigated or place ot use:
T R s NE NW Y SW s SE ' Total
wp.1 Rge. 8C. INE %] Nw swu|SEu|NEw|Nwulswu | SEW INERINW L swu] sEw [NEw [Nw v |swu ]l sEW otals

7N |40E | 36 A

-Illf-r.w]-‘

i

i o 5%k v i Total acres

9. Describe any other water rights used for the same purpose as described above AZz-ocus qu_Z-?- —QOoUSI

Az2- 00¢38
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10. To your knhowledge, has any portion of this water right undergone a period of five or Thore consecutive years of non-use?

If yes, describe

PART 2

Transfer No.

DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED

B.
(If the entire right is to be changed by the applicant, omit part B and C.)
1. amount for purposes from v . to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
{cfs/ac-ft)
2. Point{s) of Diversion:
Lot 4 Y4 % | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE % NW Y SW% SE Y
Twp.| Rge. | Sec. NEW|NWYu]SWW | SEw | NEw|Nnwu]swu|seEw [NEw|Nwyw |[Swu | SE% INEw [NW% | SWu { SE% Totals
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
1. amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
{cfs/ac-ft)
amount for purposes from to
{cfs/ac-ft)
2. Point(s) of Diversion:
Lot Ya Y % | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE ' NW % SW Y SE '
Twp.| Rge. | Sec. NE%{NWY|SWu | SE% vi | NW | SW | SE v INE W [NW u | swu [ SEw Totals

'mrﬁ-s#e

e 0 S DU

d oemad.

Total acres
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- STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER *RIGH&Tg,ﬁ .
PART 3

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for rights described
in part 1. Clearly depict the land by section, township and range number.




Page of Tra:'nsfer No.

- PART 3
B. CHANGES IN NATURE OF USE
1 New Nﬁture of Use Amount Hours/daxs/!ear Period of Use
) (cTs/ac-Tt) e
Reeveation 2.20cks SOl 12415

to

2. Quant:ty and quallty of return flows and location of discharge:
No ydurw flaw + yust tucepc\rq'l‘ww & Seepagc
J {
'UJ </ A [ L e AL=1} WA SNCT F.(ﬂ -, ,i..

3. Describe effects on other water uses resulting from the proposed change:

NA.

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use
of the original right. The information contained in this application is true to the best of my knowledge.

I understand that any willful misrepresentations made in this application may result in voiding its approval.

JVMM@LM

(Slgnature of Appllcant)

Subscribed and sworn to before me this day of 19 f ? .

/LW,/ Y

(Nothry Public)
My commission expires / = 3/ ~ 95

FOR DEPARTMENT USE ONLY

Transfer contains __.é_ pages and _/ _ attachments aj : 2 f'%% ; ’ .Z E f
Received by _#(,_'fr ' pate S ~d—F 7 Protest filed by f ta¢/

g
Prelim. check by D Fese SO

Receipted by A{JT Date SAEF (o708
Published in ﬁ&'écd/ / ﬂltﬁmﬁ/& Copies of protest forwarded by 0 UU
Pub. dates _é_LJ_&_ﬂ Hearing heid by Date
Watermaster recommendation requested on Recommended for [ approval [ denial
LD J’i/ rec'd. é W d S;Z b@
Copy of transfer sent to lien holder MmRBHl"En
‘ . ocTi6199p |
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THE FREMONT COUNTY HERALD~CHRONICLE

St. Anthony, Id. o
Aahton, Idaho

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO
County of Fremont

I, Terry Weathersaton
being first duly sworn, depose and say,
that I am the printer of THE FREMONT
COUNTY HERALD-CHRONICLE, a semi-weekly
newapaper printed and published in
Fremont County, Idaho; and I do aslemnly
awear that the Water Rights #22-00638
a copy of which notice appears attached
hereto, waa publiahed in the regular and
entire lssue of =aid newspaper, and not
in any aupplement issue thereof
for Two consecutive issues, the
firat publication having been made on
June 1, 1989
and the laat publication having been
made on June 8, 1989 .
Further, that said newapaper is one
of general circulation in said county;
that it ia a legal newapaper, conforming
to legal specifications under Idaho
atatutes; that it haes at leasst two
hundred bona fide subscribers living
within the county of publication; and
that it has been continuoualy and
uninterruptedly published in said county
during a period of seventy-eight
conasecutive weeks prior to the first
publication of said notice.

—— et i — S e e oy o M oy o e i ok ok . o e mat bl e o

STATE OF IDAHO 3
COUNTY OF MADISON )

On this Sth day of June
in the year of 1989 , before me, a Notary
Public, personally appeared Terry
Weatherasaton, known or identified to me to
be the person whose name subscribed to
the within instrument, and being by me
first duly aworn, declared that the
atatementa therein are true, and
acknowledged to me that he executed
same .

Notary P ic for Idaho
Residing at Rexburg, Idahao
My commission expires! June 8, 1933

F”"”‘ TR

thae
L SN

R T
a&dnmum TR T
. R L 1]
‘Eatern District Office




AN

e iy

o o e 166

IN THE DISTRICT COURT OF THE NINTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO IN AND FOR THE

' V'
COUNTY OF FREMONT . CiSE Nl:aiescz..:i:?.f:.l__
: NISTRICT COURT
ST 2UDICIAL DISTRICT
T ovweof Franon?, Staleof 1daho

e T ——

FLOYD GARDNER, LELAN ANDERSON, AT ety Belld 21 f
WILLIAM D. HOLLIST, DEAN CRAIN Colned ..
YOSHIHISA UGAKI, ALBERT BIRCH, = R
DAVID LFROY GARDNER, MARK CLARK, éy.aﬁﬁuunn S
and EVA B. CUTLER, :

); FINDINGS OF FACT, cloucwsxms

Plaintiffs,

-V8= - OF LAW AND JUDGMENT

LYNN CHANDALL, Water Master, Water
District No. 36 of the State of Idaho.

Defendant.

Nt N et N ot S Nt - St St St gt s it

1'
This cause _came regularly on for hearing before the Court sitting
wi'dmut 8 Jury at t.he Court Roon in the Court House at St. Anthony, Fremont.
County, Idaho, willard C. Burton, Attorney at I.atr, St. Anthony, Idaho,
appeared for and on bohalf of. t.he plamt.iffs and the defendant failed to
arpear either in person or by counsel and it apneared that the de-fendant
had been duly and regularly served nth proceas herem, and that hls default
for fdling to appear within the time allovred by law had been- duly entered
it was ordered that said default entr-y be and the same is hereby coni‘lrmed.
It i‘u.rther appeared that notl_ce had been given a8 required by Law
'ind by.order of this court by purlication in a newspaper, and that no glne
had appeared to enter anj objeétions; ' |
Competeni: evidence having been given in support ‘of‘ the complaint
and it appearing fherefrom that the allegations of the copplaint are materially
correct, and the Court being fully advised in the preémises and in the iaw,
makes its féndings of fact and conclusions of law andl Judgment herein as
follows, ¥o wit:
1

That the plaint.it"fs, and each of thenkﬁs‘ﬁ rgpafi ﬁ‘fEU the County

of Fremont, State of Idaho' 0 :
Ul 1 AT
1 Y

That since on or about the lst da{ of March, 1930, the defendant
Lynn Crandall, has been and now is the duly electe ,Mi acting

Watermaster of Waser District No, 36 of the State of Idaho, which includes
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within its boundaries the county of'Fremont.
IIT _

That the Teton River 1s a tributary of the Snake River and flow;
through the south and east part'of.Fremont County and flows'particu&arl}
through section 36, Township 7 North, Range ﬁb Bast Boise Meridian; that,
in fact, near the‘boundarj between Sections 30 and 31 of townghip 7 North,
Range 41 East B§ise Meridian, and before it enters Section 36 of Townnhip
7 North, Range 40 East Botse Meridian, the sgid river divides, and one fork
thereof, commonly hom as the Nath Fork cro.ss'es Saction 36 in _the north
part thereof, and the other fork flows diagbnally from the nofth-centrai
part thereof to the south west corner; that the land described in the
complaint on filé herein and fbr.which.an ‘adjudication ofvater rights i?
sought lies along the banks or sald Forks or said river; that all said:
lands are arid in character and require artificial application of water
to make them agriculturally productive. ‘t C

That pfiof-éwners.of the proﬁerty, #bove mentioned; subjett of this
action, who settled aaid land in the first instance and. appropriated -atpr
for the use theraof did 80 between thc yaars 1895 and 1904, and that by
December of 1903, all of aaid lands had bean settled and Iater approprléted
for the nse thereof in amounta herelnafter indicated- that the use of said
water since appropriation inthe first instance,as aforemeqti@ned, in thé
reapective amotntslhereinaftef msﬁtinﬁéd haé‘beentcontinpoua and for a';%
beneficial purpose and unintefrupted;

v

That rights to the use of the waters of the Snake River and its
tributaries were heretofore decrced in this Court in the action entitled’
Rexburg Irrigation Company, et al., plaintiffs fs. Teton Irrigation Cana%
Company, et al,, defendants, and judgment was made and entered therein under
date of December 16th, 1910, and sppears of record in Book B of Juégmenta_. |
at page hl9, records of Fremont County; Igaho. That H. J. Clark, own%r in

1898 of property described as the South West Quarter of the South HES@ Quartezﬁ

of Section 36, Township 7 North, Rarge LO E, B. M. had appropriated water

noap a7

1341

for the use thereof prior to@ |2 of 1898 and obtained an ad,judica’tlon in
the case above-mentioned of 160 inches of water for property deacribji

the SWiSW% of Secs 36, Ts 7 Ne, Re LO EBM and s*s}sw_% of said section] towhship

and range; that the said H. J. Clark, did not in 1898, nor at any other time

;T?g
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om any interest in the SE3SW} Sec. 36, T 7 -ﬁ., R. 4O EBM so far as caﬁ
be ascertained from the records, and in so far as the adjudication ot 'water
right concerned said property it was of no value, but he had acquired a
right in and to the SW}SW} of said section and had appropriated water there-
fore, and the adjudication 'o.f water right therefore in an amount of B0
inches should be coni‘impt_i and is binding on all parties, |

| S A - i
That omers of all other p_ropertj sphjec"t' to this action did,‘noih.’mg
g0 far as can be -A.;Jce!xfta:-l.lnéd to obtﬁn record title to water appropriated for
the use thereor, -.but ‘that ‘bhej had; -byl Decbgr,l, of 1903 appropriated |
water fdr the use thar?of ad hereipafter ‘irllldicated; that they are entitled
to an adjudicatioﬁ of fecord showing priority as-of that date; |
| CONCLUSIGIS OF LAW
From the i‘oraéon.ng fmdlnga of faet the Gourt canlndes .as a natter
of law ’ohat Lelan Anderson, aa successor m interest of H. J. Clark in. and
to all that property described as the SWISW} of Sec. 36 T 7 N., Ro ko EBI
is entitled t.o priority of wat.er right ror the use the reof in an amount. of
80 inches wit.h priority date of .M&[ if) 1898, per decree already ent.egred;
that the other plaint.iffs are entitled i‘or t.heir respective prjopertiea in
" amounts heremaft.ar ahom to a priority date of Daceuber 1, 17903;‘_ _' ,
Tt is heraby ORDERED ADJUDGED and DECREED that th~- plamtifrs be,
and each of them is- hereby, awarded priority right Yo the use of water of :
the Snake }L‘Lver and its tributary t.he 'I'eton River, in amount and as of pr:iority

date hereinafter indicated for the purpose of irrigation and domestic use:

T, 2324
C?ﬁi»ﬁﬂ FLOYD GARDNER: 160 inches 3.+ Decs 1, 1903 £ .
o - 4 and the SW}NWL of Sec. 36, T 7 N-, R. hg ERU | -
‘ 4 E hd 36 T? NO, R. hO EHu. ;t i
Ol,"l"-'--— Millianm D, HOLLIST: 16), inches 2-%  pEc. 1, 1503 !

223~ O4mé5®  THAL part of Lhe HEsNWS, of the NWANEX and of the NESNE: ?i‘
Sec, 36, T 7,N, R hO EBM, wh:.c.h is north of the Teton Rj_ver L

e

qaa 9 1100
i

YOSHIHISA UGAKI: I50 inches 3. o " Dec. 1, 1903
O 33 Commencing at the NE commer of the NWASEL of Sec 36, T 7 :
. (' LO ERM, running thence west 60 rods, thence south 53 1/3 reds,
- et b thence east 60 rods, thence south 26 2/3 rods, thence east L0
rods, thence north 20 rods, thence east 4O rods, thence north
20 rods, thence west L0 rods, thence north 11 rods, thence west
kO rods, thence north to t.he peint of beginning.
ALSO: The west 4 of the west 10 acres of the SWSE{ of Sec. 36
T 7 Ne, R O EBM o
ALSO: The South 57% rods of the nE}swa; of Sec 36, T 7 n., R L0
EBM 1
|
I

*y
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Dec, 1’ 1903

| P

A2- 07T  JTIT the part of the NEINEX of Sec 36, T 7 N., R LO EBM lying
and being south of the 'Teton River

0L3Y rpERr BIRCH: 60 inches

35 , .
aa ,u ey Eva B. CUTLER: 60 inches /% Dec 1, 1903
The SEANEZ of Sec 36, * 7 N., R LO EBM ‘ /
. _ ‘L:‘-‘-'[ =
0‘-'? }-”/mvm LEROY GARDNER: 80 inches /L Dec 1, 1503 7
SR Fhe BE E*ofSecjb,T?N., RhOEB( | | :
MARK CLARK: B0 inches :.6« Dec 1, 1902

0‘-31 That part of the south % of the Sn‘} of Sec 30 and of the east
a3-0&* 70 rods of the NWg of Sec 31 of T 7 Noy R L§ ERM which lies
between the Forks of the Teton River

DEAN GRAIN: 110 inches 2% . .pec 1, 1903

D¢ 3¢ Hegining at the NW corner of the SEINWE of Sec 36, T 7 Ney R LO
.y s+, EEM and running thence North to the North Fork of the Teton River

2 thence following the south bank of the said Fork of said River
to the west line of the NEl of said. section, thence scuth approx-
" imately 66 rods to the- Gamer Ditch, thence westerly along the
Garner Ditch bank a*apro:dmately 78 rods, thence north to the po:lnt
of beginning. ,

uaid ad;judication being under authority of and in accord with thel
 provisions of Sec. 42-1L05 Idaho Code,

Done this 6th day‘ of April, 195k,

2790786

DY ’for recrsd gt F}«" rec: wtt of
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MEMORANDUM
To: Ernie Carlson
From: L. Glen Saxton
RE: ATTACHED INFORMATION ~ 22-00638 - DEAN CRAIN
Date: January 30, 1992

I am forwarding the attached information in order that you may
attach it to the adjudication claim which has been filed on this
right.

In short, the department denied application for transfer no.
3571 which was filed on this right and the applicant requested a
hearing to which he is entitled. Since it appears the right does
not exist, a hearing would likely find the same thing which the
applicant might ultimately appeal to district court. It does not
appear efficient to hold a separate administrative hearing which
might end up in district court when the matter is already in
district court as a part of the adjudication effort.

Please feel free to contact me if you have questions.

Encl: Several copies




February 25, 1991

J. D. Hancock
sSmith & Bancock

30 South 2nd West
P.0. Box 427
Rexburg, ID 83440

RE: APPLICATION FOR TRANSFER NO. 3571 OF WATER RIGHT NO. 22-0638
IN THE NAME OF DEAN CRAIN

Dear Mr, Hancock:

The department has reviewed the affidavits you submitted to the
department on January 28, 1991 in connection with the above referenced
matter. The question of ownership of the original place of use of water
right 22-0638 now appears to be cleared up. The statements in the
affidavits that the water right was not conveyed in the sales
transactions, however, are questionable since the general rule is that
water rights are included in sales transactions unless specifically
withheld. The deeds you have provided do not show that the water right
was withheld in the sales agreements.

The department is willing to schedule and conduct a hearing in
connection with the denial of the application for transfer, but such a
hearing likely is premature and presently would serve no purpose as
described below in this letter.

The alleged change in place of use of right 22-0638 for irrigation
purposes has not been recorded with the department prior to the filing
of the adjudication claim on the right. Section 42-1416A, Idaho Code,
however, does provide for changes to water rights under certain
conditions even though the change was not previously filed with the
department. The alleged change which has been claimed will be ruled
upon in the adjudication. If the change as claimed is found to be a
valid right by the court, then would be the proper time to file an
application for transfer to further change the right as was proposed on
transfer 3571.

Please review this matter in view of this letter and advise me if
you think a purpose would be served for the department to schedule and
conduct a hearing prior to the court’s determination of the validity of
the pending adjudication claim filed on the water right. Please feel




free to discuss this matter with me if you wish.

ig 327-79%5 in Boise,

Sincerely,

L. GLEN SAXTON, Chief
Water Allocation Bureau

c: IDWR — E. Region
Harold Jones

o

My direct phone number
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MEMORANDUM

TO: GLEN SAXTON
FROM: TIM LUKE,é%i
DATE: February 21, 1991

RE: TRANS. NO. 3571/RT. NO. 22-0638 IN NAME OF DEAN CRAIN

I have reviewed the additional material submitted by the applicant
to determine whether it is suitable to rescind or modify the order
denying transfer which we issued in September of 1990. While the
applicant has further clarified some of his earlier statements or
positions, I do not believe that the information is suitable at
this time to rescind or modify the order. 1 have several broad
concerns outlined below:

1) Informal transfer of right 22-0638

- The applicant states that the water under this right has not
been used on the lands to which the right is appurtenant since the
Teton flood but instead the water has been delivered through the
Pincock-Byington Ditch for use on different lands owned by the
applicant. There are earlier priority decreed rights appurtenant
to these latter lands. The department has no record of such a.
transfer nor does it have any record of the right heing delivered.
after the flood. The applicant however has filed an adjudication
claim on 22-0638 which lists the other lands as the place of use
and the Pincock-Byington as the point of diversion. Statements by
Val Richards, District 01 deputy watermaster, and the District 01
watermaster reports confirm that the right has not been delivered
under District 01.

- The applicant has also submitted an affidavit from L.C.
Anderson, former Freemont-Madision Irrigation district secretary
who states the applicant received permission from the Freemont-.
Madison Irrigation District to transfer 110 inches under right '
22-0638 to the Pincock-Byington Ditch.

I feel that if the state had some record that the right was
delivered to the Pincock-Byington ditch other than statements from
Crain and Anderson, then the state could at least acknowledge the
informal transfer and move forward with the' new transfer.

Freemont-Madison's consent to an informal transfer should not mean
that the informal transfer is legitimate, or that it was even
accomplished. Freemont-Madison has no control or jurisdiction over
natural flow rights owned by individuals. What other records would
Freemont-Madison have to confirm delivery of the right? If Crain
has used additional water through the Plncock-Bylngton, he may have
diverted water under other unused rights in the Pincock-Byington




v

or he was actually diverting storage water owned by Freemont-
Madison. Perhaps Crain is confused and he just thinks he was
diverting additional water through the Pincock~Byington under right
22-0638,

Without an actual transfer made through the state or some other
request made through the watermaster, and without any record of the
right being delivered, I still feel that there is insufficient
evidence documenting the use of the right. The department should
not at this time modify its conclusion concerning loss and.
forfeiture of the right due to non-use.

If the applicant c¢an somehow show that the right has been
delivered, then he should probably also show the extent of use .
under the right. I am not sure that we could allow the right to
be removed from the land the applicant says it is being used on
without requiring the other rights on the same land to be removed.
Administrator's memorandum of September 27, 1982 (transfer
processing no. 6) provides certain guidelines about transferring
supplemental rights. If we do acknowledge that the right was
informally transferred to lands having existing rights, then it
seens that we would be faced with a potential expansion by allowing
removal or transfer of this right.

2) Ownership of the right.

- We have numerous times asked the applicant to submit proof of
ownership of the land recorded as the place of use and from which
the right is being removed, or consent to the transfer from the
appropriate owner. The applicant has adequately shown that he does
not own the land which is recorded as the place of use and to which
the right is appurtenant. The applicant states that the water’
right was not conveyed with the land when the land was sold. My
review of the title deeds do not show that the water right was
specifically reserved. 1In fact, lack of specific language in the
deeds reserving the water right along with the normal language in
the deeds about the sale of the land 'together with all tenements,
hereditament and appurtenances ...' etc. seem to indicate that the
water right was conveyed with the sale of the land.

If we are to consider modifying our order, I feel we should still -
insist on obtaining consent to the transfer from the appropriate.
owner of land to which the right is recorded as being appurtenant.

3) Change in nature of use.
- If the applicant can satisfy the above concerns, I believe the .
applicant or successors in interest should provide information
about the new use. We do not really have much information about
the bass pond and how much water would be used under 22-0638 for
the new use. We do not know the size of the pond, type of
diversion works for the pond and/or how the pond is to be operated.
The transfer application only indicates that there would be no
return flow from the pond and that a maintenance flow would be
needed only after the pond receives its initial fill.
I think we should require more information about the new use before
any approval and conditioning of the transfer.
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AJ0723
(OD-26
Water

- =

EE T
CRAIN

+ — To

NP IDARO DEPARTMERT OF WATER RESOURCES 02/22/81 15:40:24
) ADJUDICATION CLAIMS PROOF READING REPORT Page 1
Right Number — A22-00638 Prefix Translation: ADJUDICATION CLAIM 0old (D) Number - 220638
= = = = -~ Last Name - = - — — + + ~ First Name - — + + - - = =— - « = = — Address ~ -~ = - - - = = = =~ -~ = = ~ %
—~ CURRENT OWNER *#*
DEAN 1 - HC 60 BOX 1199
2 -
3 -
City- TETON CITY State- ID Zip- 83451
Phone —~ 208-458-4480
Priority Date - - + + - - - Ragion - - - + + - - — Stage - - - + + - - - Status - - - - +
12/01,/1903 15 EASTERN D - DECREED
- - = - -~ S50ULCe = = - = = = « - = = — ~ 4 + = = = — = = « ~ Pributary - - - = = = = = = = - = = - - ~ %
TETON RIVER, NORTH FORK HENRYS FORK
- % - = = = = = = &+ = = = — = = = - = = = - = = Peint of Diversion - -~ = - - = = — ~ - = - & & - = 4 - = = - ~ - & ~ - - - - %
kng Sec Tract Lot RFlg County Stream Index (Blank if no Index Code)
40E 36 NW NE (43) FREMONT
- — e e s m = e o - e - - - = s - - = s - - -~ - Water USE — — — - - & = - - - = - — — = e -~ = — — — = = m ===t
Code Description Pariod From Period To Diversion Rate Diversion Volume
01 - IRRIGATION 04,01 11701 2.200
tal Div. Rate - + + - Total Div. Volume - + + — Total Div. Capacity - + + = Total Consumptive Use = + + — KW Usages — +
2.200 260.0
- - = = = = = = = = = = - = = — = = = — ~ = - -~ — Place of Use — - - = = - = = — & = = - - = = 44 - = = = — m = m -~ = = - — %
Twn Rng Sec Tract Lot Acres Code Description County
07N 40E 35 NE HNE 34.0 01 IRRIGATION {81 ) TETON
07N 40E 35 NW NE 33.4 ol IRRIGATION (81 } TETON
07N 40E 36 NW NW 37.0 01 IRRIGATION {81 ) TETON
Total Acres: 104.0

Diversion Means -~ HEAD GATE AND DITCH TO FLOOD IRRIGATION
Non-Irrigation Use - NONE

Other Rights fer Same Use ~ A22-0045¢, A22-00455 AND A22-00658

- - - - - - - - - - = - - === -~ = -~ = = =~ ~ == Remarks - ~ = = = - = = & - - = - - - == - - -~ - - - -+

SAME PD AS PINCOCE-BYINGTON DITCH

- - = = = - = = = - = = = — = = = = = - - -~ = - 0ld Water Right Numbers - - = = - - — = = — - - = 4 - = = 4 - 0 0 & - - - ~ %
No 0ld Water Right Numbers fouad.

- - = = - v = = - = = = — = = = = ~ = - - = = = Conditions of Approval = = - = = — - - = 4 - - - = ©~ - = = & = &0 &~ & = = - = +
Ho conditions of Approval found.




AJOT23NP IDAHO DEPARTMENT OF WATER RESOURCES

{0OD~26} ADJUDICATION CLAIMS PROOF READING REPORT

Water right number - A22-00638 Prefix Translation: ADJUDICATION CLAIM

+ = - = — Decraa Plaintiff - - — + + ~ ~ - - Decree Defondant - - - &

FLOYD GARDNRER, ET. AL. LYNN CRANDELL WM.

+ = = Audit Fields - 04/19/89 JONES

+I||||.ll.|l||l,|||.|||1|i|||...l||ll.ll.n.O.'Ou-.ﬂmlllll.llll||||-|I,|||||

Ho Comments Found

- - - == - - = = - - = - - - - - -+« - - Adjudication Rights Dates and Flags Area — = — — — —= = = — — — - -
Court Report Filing - 00/00,0000 Field Inspection Made - 00/00/0000 Civil Case Number
Objection Filed Date - G0/08,/0000 Field Inspesction Flag - 0ld Case Numbar
Response Filad Date - 90,/00,0009 Vaerified Date - 05/06/1986 0ld Judicial District
Claim Receivaed Date -~ 04/1971989 Last Amended Date - 00/00/0000 Temporary Right
Precof Due Date -~ 00/00/0000 Proof Made Date - 00/00/0000 Water District
Licensed Date - 00/00/,0000 Receipt Number - E006927 Federal/State Indicator
Claims Tape Error Flg - POU Ownership Flag - X Presumption Flag

Fee Exempt Flag -

Hame Connector -

02,/22/91 15:40:24

e
oG

Page 2

= Decree Date
/860000

+
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LAW OFFICES OF

SMITH & HANCOCK

MARY SMITH 30 SOUTH 2ND WEST W. LLOYD ADAMS
J. 5. HANCOCK POST OFFICE BOX 427 1885-1969)

REXBURG. |IDAHO 83440
(208) 356-5493

January 24, 1991 JAN ¢ sl

Department of Wata: Resources
Eastern District Office

Mr. Harold W. Jones

Water Resource Supervisor

State of Idahc Department
of Water Resources

150 Shoup Avenue, Suite 15

Idaho Falls, ID 83402

RE: Dean Crain Application for Transfer

Dear Mr. Jones:

Enclosed are three signed atfidavits, together with supporting
documentation, which should help you effectively trace ownership
of the land and water which are covered by Permit No. 22-06388,
The signed affidavits are from Dean Crain, Laura Crain, and L. C,
Anderson.

Should you have any questions about the history of the water
ownership and usage, please call. If you need any additional

information to effect an approval of this transfer, please
advise.

Sincerely,

-4 ~=3r9v~u-~4///
/%D. Hancock

JDH/ jb

Enclosures




JAN [ vyl
Departmsnt ¢l v .. < rnesourgel
AFFIDAVIT Eastera District Officy

STATE OF IDAHO )
:Ss
County of Madison }

DEAN CRAIN, being first duly sworn, deposes and says:

1. That I am a resident of Fremont County, Idaho,
and have resided at HC Box 1199 Teton, Idaho 83441, for the
past 14 years. I have resided in the Teton area all my 1life.
Prior to my present place of residence. I resided on the
30-acre parcel which is covered by Permit No. 22-0638. I have
lived in the general area of Teton for the past 63 years.

2. On December 16, 1952, I acquired the 30 acres
covered by Water Permit No. 22~0638 from LaVoir L. Leonard and’
Verna Leonard. See a copy of the deed attached as Exhibit "1".
At that time, there was no decreed water of record and so
a number of neighbors and myself filed a court action to get a .
decree to establish the priority for the water we had always,
used. A copy of this judgment, which was signed by District
Judge Henry Martin on April 6, 1954, is attached as Exhibit
"2", I used this water on this 30-acre piece from 1952 up
until the time of the flood, which was June 5, 19?6.‘ Oon
February 1, 1967, my wife and I sold this 30-acre piece to
Delbert and Laura Crain. Delbert is my brother and he diedk'

approximately two yvears ago. Laura Crain is Delbert's wife.

-However, I did not sell or convey any water rights. I

continued to rent this 30-acre piece as pasture and personally
irrigated this 30-acre piece from the time it was sold to
Delbert and Laura Crain until the flood in 1976. Folldwing the
flood, Delbert and Laura sold this piece to Garner Concrete in
Rexburg for use as a gravel pit. They did not convey any water
rights to the Garners. See Exhibits "3" and "4" which are
attached.

3. In the summer of 1976, I then went to the
Fremont~Madison Irrigation District and obtained permission -

from the district to transfer the 110 inches from this 30-acre

AFFIDAVIT OF DEAN CRAIN ~1-




piece to the other two parcels (one 30 acre parcel and one
70~acre parcel) immediately to the west of this 30-acre parcel
through the Pincock-Byington ditch. The secretary and board of
directors of Fremont-Madison Irrigation District gave me their
permission to transfer this 110 inches to be used on the other
two pieces. Attached are Exhibits "5" and "6" to show that I
own the 40-acre piece and 70-acre piece immediately to the west
of the 30-acre parcel in question. Since the flood, I have
used all of the water covered by Permi; No. 22-0638 and the

other decreed rights to irrigate the two parcels to the west on

i the 70 and 40-acre pieces.

4, A little over a year ago, Garner Simmons and
Larry Russell approached me asking me if I would be willing to
convey the 110 inches of water covered by Permit No. 22-0638 to
Bass, Incorporated, a non-profit organization, which was going .
to fill up a gravel pit north of Teton for use as a Eishing.
pond for senior citizens. I told them it was all right by me,
and therefore I made the application for transfer of this water
permit to allow them to use the 110 inches with a 1903 decree’ |
to help fill the fish pond. Since 1952, I have continuously
used this 110 inches on the 30-acre piece and the other two
parcels immediately to the west of it. At no time hé&e I
intended tc nor have I been aware that the water has not been
used nor that this water right has been abandoned.

DATED this 4th day of January, 1991.

__:ﬁfziJ&£24L4_n£:24jag;4______
Dean Crain

SUBSCRIBED AND SWORN to before me this 4th day of
January, 1991.

(Seal)

Residing at Rexburg, Idaho
My Commission Expires: 9-22-95

AFFIDAVIT OF DEAN CRAIN ~-2-
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e part 199 ot e swengpart: - - R TN

WITNRSSETH: Toat the wed part. 164, of the first part, for and n considerstion of the s o....
Fifreen Hundred and 0e/100w - - =/ C c e c i h n m e

1ewtul money of the United Siatey of Asack

.. WM .. _lnbend ald by U a4 part B of tho second pert, the recelpl whereof 1 bareby nc.
knowledped,

by unn prwents, Grant, Bargaln, Sell snd Comvey and Condirm unio seld partifA.. of the second part, end
their heirs and antigna # certain bot....., Bleos...., o parcal..... of hod siruste,

1ying and being in the County of ... M881800 & Fremont muie of 14abs, bounded and mors particulary
described oy follows, lo.wihi:

Beglnning at the Northwest commer of the Southesst Quarter of the Northwast
Quarter of Tax #20, Jeotion 36, Tewnship 7 North, Hangy 40 Xast of the Boiss
Meridian, and rumning theage Narth to the North feton River, thence following
South Bank of said Adver to & point where said river intertects the West Ling

of the Northesast Quarter, thense South & tely 66 rods, Lhence Westerly aleng
the OGamer Ditoh approximately 78 rods, thwmss North epproximately 24 roda te tha
pluce of beginning,

Togsther with sny snd all water rights thersmnte sppertaining,

and any water
alleoatsd in the Fremont Madiser Iyrigstion District,

P
ot

Togethar with all and singuiar, the tenemsats, harsditemenily und appur thersundo bel

WEing of in snywlse
amﬂtlllllt. and ¥he renis, lmues and protits thareof,

- THRAVE AND TO HOLD, all and singular, the aald premises, logather with ithe sppurtensnces and priviieges
thareunta incdent unto the said partiss.. of the second part, an 10 ..o SHOLE DOLYE . snd essigns
foraver. And the asid part S8R of the Brm part, snd creeec Ay saldl pramises In the quiel and
peacasble possesslon of the 1aid part 190 of the second purt, .. SheAL_hairn and ased inat the sald
parl. of the first part, snd and inat ajl and ¢very person or parsons
whormsoyver, lawtully clatming of to clatm the same, shall snd wili warrant and by these prestnts forsver delend,

IN WITNESS WHERROF, The eald partifil._ of the first part ba.¥s.. hersunio sef .. thair
and sesl A, the day end year first abcvs writien,

- handh...

Bignad, Sesled snd Dellvared in the Presence of:
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I THE DISINAGT COUKT OF TS HINTH JUDIGIAL DIBTHICT OF
THR OT4TR OF TUALO TN AND PUIL THE
COINTY OF FIUMIGHT

Ay et ity

FLOYD GANDHTIL, LRLAN AMNENSCH,
WILLIAN D, NOLLIOT, bran ChAD,
TOONIKIOA WOART, ALAEHT PINCH
DAVID LEROY OAUMER, BARK CLARK,
and BYA D, OUTLSR,
Plaintife,

SUUGIRIT
Ll ]

LYHH CUANDALL, Yintar Maoster, tinter
Datriod llo, 36 of thne Btatn of Ydaho

Vofendmnt,

1t 18 hovoby OMERE, ANWUDISD aid DRCIEED Thnt the pleintiffa, be,
and ench bf ther is horeby, mmrded priority right to the wno of water of
the tmoke Niver mnd $ts tributary, tha Teton River, in smount and o8 of
priority dnte horoinnfter indionted for tha purpone of irrigation and for
domeptio uses ‘ '

22-a-3¢  FLOID (IARINIGRg 160 inchan : Dec. 1mj, 1503,
© T IhE TSR and the Buinnd of Geo. 38, T. T M., N U KK
LELAN AHDEIGON 00 inhes Ny 15, 1699
i@ BTRUAE Wae. 36, T T M., N LO RIW
22-0¢3z TILIAN 1. HOLLIOT, 10h inohos Iec. 1nb, 1%

“Yhat Hirt of the IR of the lmam:h and of  the NEAILG of Beo,
36, Ti T Hay Mo b0 B pehil s Neaigh ( Jetoe Pren

220433 TOQNIMINA VOAKIy 150 inchns boc, 1, 1503
" Loroenioliff a5 the NR cornor of the MNINEY of fuo 36, T 7 N.,
ite h0 EMte, runiing thonee wast 60 rods, thence south 51 1/3
rods, thentu eunth& rode, thenoa south 26 2/3 rods, thonee
anst ho rod, thence morth 20 ruds, thenee asat b0 rods, thonce
vorth 20 rvdn, thdines west L0 rods, thencs worth 11 rodn,
thanes wast ho ern, thenco north ko the point of beginning,

© 0 ALY0: The woest ) of the weat 10 mores of the BWiiK} of oo,

236, T T ey e by gm
: ‘ngﬁgl.‘ The Bouth 57§ rods of the HRYOVY of no. 36, T 7M., M.
0 Flgt

2z-083¢ ALUFIT RIRGY ) inohnn . Dage at, 1903
T UIE ot of tho HERY of Boos 36, T. 7 Hey My KO FNL dying
and balng south uf the Teton liiver

22-Duss EVA Do CUTLER, o0 inchos Deo. 1st, 150)
" “Xhin OFFIEY oF Bon. 36, T 7 M., Re hU EIM. ’
. DAYEN LEROY 0anpiLi 00 inchen bmos lab, L
22-0k36 1 LLUNEE | 203
~Yiis BUIEEG ol Dovy 36, To 7 N., fe 0 B '
2z2-0437 Mork CLi1K 0 inohes bng. 1at, 1903
ﬁe Enot

WE Jurt of tho South } of the zmé of fiea, 30 und of ¢
70 ruda of the W of Ko, 31, T,
. the forkn of tha Teton Niver,

22-0638  DUAN CIAINg 110 Ancheo e, lat, 150
T TegINRLEE at the N0 cornor of the' BTNy of foo. 36, 1:.,' 1 n?,
Re 30 EINE und pining thoneo llortl"l‘ to the North Fork of the Tobon -

ey Ne h BIM which 2ioa bebtman

g,

—— — i ol -



]
|
§

provision

Dono this Gth dny of April, 19%h,.

LIER LA

Hivor , thenoe following the south bnrnk vf the nrkd Fork of the
anid [tivur to tho west dine of the NE} of msaid fdotion, thenes
south approxinntoly 66 rods to the tUnmer Pitoh, thonoo wostorly
slen the Onrner Ditoh Lank approxdmntoly 70 rods, thonoe north
to the point of begimning, -

Baid adjudicntion batng under authordty of and in nocvrd with the

s of Bove L2-2408 Xdoho Code,

Ileiiry K. Wartli
DIITRILT JUIKIE
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THIS INDENTURE, ads this 1ot &gyt  Tabrusry
In the year of our Lord ot theusand hing hundred and aixty-seven
DEAN CRAIN and ZLVA CRAIN, his wife,
Buger City - County of  Madison , Btate of

o
&

a part L8 of the first part, and

DELBERT CRAIN AND LAURA CRAIN, his wife,
of Teton Clty , County of Hadison 1 Blate of Idaho

thapart Las  of the second part.
WITNESSETH, That the aald purt @8  of the feat part, for and In conalderntion of the awm of

= « Dne and NoflO0 eevesecccmnnocerreaceeecocecanoanseven )] LARK.
tnwful money of the United Btates of Americs, 8nd other velusble consideration,

o them in hunet pald Lsy the anld
pnt Lea  of the aceond pard. the receibt whereol In hereby ncktowledged, ha V@ granteil, birsnined
nned 2ohl, and by these gresents do grant, bargaln, soll, convey und confirm unin the anld pariles
ol the necond part, and to ChelT  helrs and nanigna forever, all of the following described renl estute,
rltunted In . County of Fremont o Btate of Jdube, Lo-wit:

Baginning #t the Northweset corner of the
Southeast Quarter of the Northwest Quarter

of Section 16, Towuship 7 North, Range 40

Esst of the Bolse Meridian, and running

thence North to the South bank of the Teton
River; thence following the south bank

of sald rivar to 8 polnt where it intersects

the Weat line of the Northesst (Quercter of sald
Section }6; thence South 66 rods; thente Westarly
slong the Garner Ditch 78 rods, more or laas;
thence North 24 rods, more or less, to the polnt
of beglnnlng.

TOGETHEIL, With alt und sigolur the tenements, beredithments and wgrctenances thereunt
belonxing or in anywlse appertalning, the reversinn nl reversbona, reminioder aml remalmderd, rent.,
feanes and profita thercof : und nlf eslute, right. title sl Intereat I mmil 10 the mb) property, o< well
inn Luw as dn equity, of the snld purt L@ of the first part,

TO HAVE AN TO HOLI, AN und singalar the above mentioned amil describan] premiser, tnrother
wiih the appurtenances, unte the part 168 of 1he second part, anil to ED L helrs nied narkens Torever,
amd the sald part L€8  of the i purt, and Ehalt  helra, the sakl premises in 1he quiet sl peasesble
posseaslon of the auld part 1es of the sevoml pard thedr heirs snd assigne. apninat the =ald et les
of the first purt, and Eha lr heirs, xnd agninat 4l) and every perron and persona whomanever, bwinlly
cluiming ar te claim the same shall and will WARRANT and by theae presents furever DEFEXD,

WA —— ————— S ——

. l s
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AT A PR
ntioned and nd pracnivel lofsthe

't second paet, and to A4 ANCCABSONE aiigne forever

HOLE" hiire, the said presimed.In,the quist, and, praceatis -

NGCERBRFEac g, afalnat the said paitien.

i dawfully

A% (hgrmoibdc L4 v
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l.h of IMOMMN-M-G I.HH bgl"‘-'
?Am,"..'(:rm. same parece &8 urqcnu.,.q-u Opal H, Cra

of Teton City , County o llldl.l , State of tdaho
the party oﬂl\ll‘.lnlpu.rt,ln& Dean Craln and Elva cn:l.n. husband and wife

of Taton City , County of Madisen , Blate of Tdeho
the part 129 pf e seropd part:

WITNESSETH: That the asid pary of tha lirst part, for and in conatderatlon of the sum of

H d Dollara and sr voluabls eonaiderati nl--
1[::: unmﬁ::yo lﬁrllnitedga‘tnn “u’izu. !.n o

DOLLARS,
in hand pald by the sald part 1e8
of the second part, the receipt whareof is hereby scknnwiedged

,do by thess presents, Grant, Bargain, Sell and Convey and Confirm unto »ald
partiss of the second part, and to  their helrs and susigne forever: All that  ceriain
lot , plece , or parcal  of land situnte, lyiog and being in the County of Framont '
State of ldahe, bounded and more particularly deseribed as follows, to-wit:

The Northasst Guarter of the Northwsst Quarter of Section 36, Tomsuip 7 Hortn
of Rarpe LD Zaat of the Doise Meridian, containing 40 acrea,

Convaying mith ths mbove deseribsd land any and all water rights and lzrisating
ditehes belongi.np or in anywlse appertaining therets, snd especlslly lacluding
14,12 lndhes gl deurced mater wight in the waters of Teton illver, decread as of
IBBI., and 77.7/8 1nches of decroed right in the waters of Teton iver, decrewd as
of Lay !, 188L, and %%,65 inches deorsed sz of 1898, and 153-7/8 inches decrasa
ay of -\prl.l 1, 1898, sald water conveyed to the land through the Fincock-ivin;ton

Uieh; mnd a sapplemental right in the Fresont-liadison lrrigation Utatrlet of ons
acre Tool per acrs,

Togethea with all and gingular, the lenements, hereditaments und appurtenantes thereunte belonging
or in shywisp appertaining, and the rents, issueas and profits thercol.

TO HAVE AND TOQ HOLD, #l! und singules, the said premises, together with the appurtenances and
privileges thereunio Incident unto the said pard ¢3  of the second part, and 10 thelr helrs
and assigns forever. And the sald part y of the Hi1sl part, and the wald prem.-
tnen In the quiet and peaceable possettion of the sald part los of the second part,  their helrs
and sssigny against the sald party of the flrat part, and
every persup or persona wh ver, lawiully ¢laimi
and by Lhese presents forever defend.

and sgainst all and
g or 1o claim the same, shall and will warrant

IN WITNESS WHEREQF, The sald party of the first part ha 8

hereunto ret his
hand snd sea) the day and year Hrat ahove written.

Signed, Sealed and Detivered in the Presence of:

Q/ .k{-}w;m.(smu
) é»u.wv:sm)

ASEAL)

=

'




"o 181 w75
WARRANYY DEED : & - <o e

THIS INDENTURE, Made thls l8th day of October
In the year of our Lord One Thousand Nine Hundred and Fifty-four

LU I

, between
Harry ¥, Crain, same person as Harry Crain, sdebimor Opal N Crainnis wife
of Teton Zity , County of - Madison »Btateof  Xdaho

the party  of the first part, and Dean Craln and Elva Crain, husband and wife

of Taton 4 L s Cm.““:r of Ladison . State of Idsho .
the part 188 of the second part: ' '

WITNESSETH: That the said party of the tirst part, for and In conslderation of the sum of
(ne Fundred Dollars and obher veluable condiderations— w - .

------ DOLLARS,
lawful money of the United States of Amerlea, 6  him in hand pald by the said part les
of the second part, the recelpt whereof i3 hereby acknowledged

ydo by thesa presents, Grant, Bargain, Sell and Convey aad Conflrm unto said
parics  of the second part, and to their helrs and assigns forever: All th at, certain
lot , plece o parcel  of land stuate, lying and being In the County of Padison .
State of Idaho, bounded and more particularly deseribed as follows, to-wit:

-ornensing st the hortimest corner or vection 35, Townahip 7 tiorth of
AL LU Azt of the Dolise .. eriilan, and running thenca Jouth 2 rods, thancse
~43t 180 reds, thence Louth 78 rods, thenece lazl, 140 Pos, thinece llorth 20 rods,
diince .ozt 2N rods to the rlaee ol beslnnine, vontalning 7. acrus,

Covarin+ witi: tha supve deserlh i Yund 2y dui 21l wates of ite opy {rel -
hzs balon -in- or in anysise apperiainin- thercio, und especla;

Ddecread wat.ro¢d ut 17 e watars o Teten “iver, deeread g3 o
»otid 77778 inches of decrezd =it in (ke vialoers of lebos wLuer, eersas
-+ 1884, ani 55.65 inuieg decread az of 1E98, and 15778 inchog dae -

cp 28U8, sl water COIVIYEn to th: Limdg throwsh the snesck aviy L S R
an. & sunplement:l rlqt in the Frowont-) adlson Irrigation Ulsteict or one Gy
fool r.r acra,

Together with all an
of in anywise appertani

d singular, the tenements, hereditaments and appurtenances th
ng, and the rents, ixsyes and profits thereof,

TO HAVE AND TO HOLD, all and singular, the said premises, together with the appurtenances and
privileges thereunto ineldant unto the said perties  of the gecond part,and o thedr helrs
and assigns forever, And the sald party of the first part, and N the said prem.-
Ises in the qulet and peacesble possession of the sald pariles of the second part, thelr heirs
and assigns sgainst the said party of the first part, and and against all and

EVery person or persohs whomsoever, Iawfully claiming or to claim the same, shall and will warrant
and by these presents forever defend.

ereunto belonging

IN WITNESS WHEREOF, The sald pert ¥ of the tirst part hib hereunto set Rl
hand  and geal  the duay and year first abave written. .

Signed, Sealed and Delfvered [n the Presence of:

Bomnin s il ipberrio
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STATE OF IDAHO,
County of “asilson

On this Luih day of LR AT in the year 1954

A Lobale L il

ew it

belore e,
in and for said County and State, personally appeared
T - oMo b *Tne hwowtire

known to me 1o

be the person 5 whose name: &t - subscribed Lo the wilhin Instrument. and acknowledged to me
that the executed the same,

IN WITNESS WHEREOF, | have hereunto set my hand and aifixed my officlal seal, the day and year
in this certificate first above written. ’
" Notary Publie
Hesidence
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AFFIDAVIT
STATE OF IDAHO }

County of Madison iss

LAURA CRAIN, being first duly sworn, deposes and
says:

1. My name is Laura Crain and I am the widow of
Delbert Crain, who is deceased.

2. I currently reside at HC 60, Box 1067, Teton,
Idabo 83451.

3. In February of 1967, we purchased a 30-acre piece
of ground which was originally covered by Water Permit No,
22-0638. This nit was issued to Dean and Elva Crain who
acquired the land and water in 1952 and water decree in 1954,
However, when we purchased the place, Dean and Elva kept all of
the water in their names and we knew that water was not sold
with the land,

4, Dean Crain continued to rent the land from
Delbert. He used the 110 inches from 1967 through June 5,
1976, on the 30-acre piece because he rented it from Delbert
for pasture for his livestock. I know the water was used on
this 30-acre piece because I helped move pipe and know that the
30 acres were irrigated each growing season.

5. Following the Teton Dam flood, my husband and I
sold the property to Ted and Edna Garner of Rexburg. The
Garners then used 30 acres for as a gravel pit. No water nor
water rights were conveyed to the Garners because we didn't
have any to sell. Dean then had the water transferred from the
30-acre parcel to the two pieces of ground which he owns to the
west of the property which we sold to the Garners. I
persconally know that Dean used the 110 inches to help irrigate

AFFIDAVIT OF LAURA CRAIN -1-




the land which he owned to the west of the original 30-acre
parcel owned by me and Delbert and which we acquired from Dean
and Elva Crain in 1967. This water was conveyed through the
Pincock~Byington ditch and has been used continuously by Dean
Crain to irrigate the 100 acres or so located in Sections 35
and 36. I have personally observed the water being used on
Dean Crain's land each year since 1976 through 1990 and the

. water was conveyed to the 110 acres through the

Pincock-Byington Ditch.
DATED this 4th day of January, 1990.

AY
Lagra Crain

SUBSCRIBED AND SWORN to before me this 4th day of
January, 1991.

Re¥iding at Rexburg, Idaho
My Commission Expires: 9-22-95

(Seal)

AFFIDAVIT OF LAURA CRAIN -2=
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AFFIDAVIT Bastorn Distict Ot
STATE OF UTAH )
1S5
County of UTAH )

L. C. ANDERSON, being first duly sworn, deposes and
says:

1. My name is L. C. Anderson and I served as the
secretary of the Fremont-Madison Irrigation District from 1951
through 1976.

2. PFollowing the Teton Dam flood in 1976, Dean Crain
came to the Fremont-Madison Irrigation District and got |
approval to transfer 110 inches of water covered by Permit No.
22-0638 through the Pincock-Byington Ditch to the 40-acre and
70-acre parcels which he owns immediately to the west of the
original place of use. This transfer was approved by the board.
of directors and I know that Mr. Crain has used this water from
that point to the present to help irrigate the 110 acres in
Sections 35 and 36, Township 7 North, Range 40 E.B.M.

3. Having lived in Teton for the past 42 years, I am
personally aware of the fact that the water has been
beneficially used by Mr, Crain on the land which he owns in
Sections 35 and 36 and that since the land which he had rented
from his brother, Delbert, was sold to Garners for a gravel
pit, the water has been transferred through the Pincock-
Byington ditch to irrigate the other two parcels to the west
which Mr. Crain owns.

DATED this JZFo day of January, 1991,

i; 5 Z :2 ?
C. Anderson

e

kel *LIPHES BCH3

January, 1991.

(Seal)

AFFIDAVIT OF L. C. ANDERSON -1-




kkuuHNNmN\

Y T

SL#o1Y ammauwQ

ﬁn FERagy

¢ 0
_.9:35

g7 ofe 95 356:

» ,..ﬁ

o a% Ba/ Nesyais \

o Q ...&\ ..Y@ SCLLLUNAE

ﬁ..& ‘ A QKQW\M~Q n'@ﬁr\ll\(n-ﬁ-‘—(-rm.lx.usz“&_ m

- f" H I . - \Aﬂ

of A u?& _ “

Ri B4 7 M

v N 4_ _ - !

L LT)

e n*..\ﬁ,m,_ vt | |

@h Jdtm i — g . _

r 1* 7S% _|= sangdaiw |

> d i

2245 - Y1908y hyy : ,. _ m

Fisdid S ]
=, < EAR %adm.__@. { \_\ :
24 .(\TAJ.-O_T .— ﬂvtt Mﬁ?.z __ 3% * :
‘g Mingq ), ¥ N5 IapN
i LNOW 344
‘ .Hﬁm&l; : URowg »
_Ill\z.wwmm UICHY L_ :
IASES 63+ |
U-ZZQ . _
el Visio |
Ry WO |
NOSNyor &ﬁ_vw _ .

- *




State of I'""ho -~
DEPARTMENT OF WATER RESOURCES

150 Shoup Ave., Suite 15, Idaho Falls, Idaho 83402 - (208) 525-7161

EASTERN REGION ‘ CECIL D. ANDRUS

GOVERNOR
R. KEITH HIGGINSON
DIRECTOR

December 10, 1990

J D Hancock
PO Box 427
Rexburg ID 83440

RE: Dean Crain Water Right Transfer

Mr. Hancock:

Thank you for your recent letter reference the Dean Crain water right
transfer. I would appreciate your efforts beyond the original stated

30-day period in my letter of October 29, 1990. Hopefully, your search
for additional data will help resolve this issue.

Sincerely,

Yot 0.

Harold W. Jones
Water Resource Supervisor

HWJ: Tk




LAW OFFICES OF

SMITH & HANCOCK

MARY SMITH 30 SOUTH 2ND WEST W. LLOYD ADAMS

J. 0. HANCOCK

POST OFFICE BOX 427 1885-1969)
REXBURG, IDAHO 83440
(208} 356-5493

December 5, 1990 W@E‘!WE
wi
DEC — 6 1990

Department o v ater Resources
Enstern District Office

Mr. Harold W. Jones

Water Resource Supervisor

State of Idaho Department
of Water Resources

150 Shoup Avenue, Suite 15

idaho Falls, ID 83402

RE: Dean Crain Water Right Transfer

Dear Mr, Jones:

Because of heavy trial commitments, I have not been able to get
all of the information necessary to submit on behalf of the Dean
Crain's water right transfer. We would therefore request an
additional thirty (30) days or until January 6, 1991, in order to
get this information to your office. If you are not willing to
grant us this additional time extension, please advise
immediately. Thank you.

Sincerely,

E dﬂ\=ﬂ4--*44J//

J. D. Hancock
JDH/jb

cc: Dean Crain




State of I. ho N
b DEPARTMENT OF WATER RESOURCES
150 Shoup Ave., Suite 15, Idaho Falls, Idaho 83402 - (208) 525-7161
EASTERN REGION CECIL D. ANDRUS
R KE%INSON

(Qctober 29, 1990

J D Hancock

c/o Smith & Hancock
PO Box 427

Rexburg 1D 83440

Mr. Hancock:

‘This is a follow-up of our conversation on 10-25-90 about supplying needed
affidavits and other evidence reference the Dean Crain water right transfer.

One item which would be very helpful is evidence that the applicant has .’
ownership of the original place of use of water right 22-0638. This is

Tisted in our records as the E1/2 of the NW1/% Sec. 36 T7N R40E (see enclosed
map). If the applicant can't show ownership of the original place of use than
some evidence needs to be presented showing how that water right came into the
appiicant's possession.

At present the only notarized affidavits I have reference ownership of this
right are signed by the applicant. I feel that other individuals with knowledge
of the history of this right must provide affidavits as well.

This material should be sent back to me within thirty {30} days for considera-
tion. If you have any questions please give me a call.

Sincerely,
W@fm

Harold W. Jone

Water Resource Supervisor

HWd: 1k
Enc.




Complete items 1 and 2 when additional services are desired, and comple_ : | e

it the "RETURN TO'" Space on the reverse side. Failure to do this will prevent this card
d to you. The return receipt fee will provide you the name ot the person delivered tg and

. For additional fees the following services are available. Consull postmaster for fees

B! tor additional sarviceis) requested.

whom deliverad, date, and addressee's address. 2. [ festricied Oefivery

{Extra charge) (Extra charge)

4, Article Number
33523

Type of Service:
D Registered D trsured
XX Certitied Ll con

; Ratutn Receipt
Express Mail (] for Merchandise

~ Always obtain signature of addresses
NGO A s or agent and CATE DELIVERED.

8. Addressee’s Address (ONLY if
-~ requested and fee paid)

%ﬁ 22-0638
Ay /,, ‘\\
L L2750

71« ¢ jogg *U.S.G.RD. 1005.238-515 DOMESTIC RETURN RECE
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UMNITED STATES POSTAL SERVICE
OFFICIAL BUSINESS

SENDER INSTRUCTIONS

Print your nama, addrass and ZIP Coda

in the space below.

» Complateitems 1. 2, 3, and 4 on tha
raverse.

= Attach to front of article i space
permits, otharwigsa affix to back of
article

» Endorse article “‘Rewrn RAecelpt
Requested’’' adjacent to number.

% PENALTY FOR PRIVATE
USE, $300
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partment of Water Resources
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MEMORANDUM
To: Skip Jones
From: L. Glen SaxtonW’
RE: REQUEST FOR HEARING - 22-00638

Date: October 16, 1990

After you review this file again, I suggest you correspond
with the attorney to briefly advise him of what has taken place
so far with this file, 1i.e. that we have periodically requested
certain information from the applicant which has not been ‘
sufficiently provided. I also suggest you request any evidence
from the attorney which he may have which would convince us the
‘right has not been forfeited. 1In this manner it is possible the
matter can be resolved without a hearing.

The adjudication claim does not appear to be filed as if it
claims an accomplished transfer. If this is true, the :
adjudication claim will need to be amended if we are reasonably
convinced the right has not been forfeited through non-use.

I1f a hearing is needed, you should schedule it from your
office rather than from this office. Thanks.

" T)}“
e,
:
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i .
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Department of Water Resources

J. D. Hancock

SMITH & HANCOCK
Attorneys at Law

30 South Second West
P. O. Box 427
Rexburg, ID 83440
{208) 356-5493

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHCO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 3571 OF
WATER RIGHT NO. 22-0638 IN
THE NAME OF DEAN CRAIN,

PETITION CONTESTING ORDER
DENYING TRANSFER AND REQUEST
FOR HEARING

(I.C., § 42-1701A(3})

Tt St Nt et

Dean Crain contests the Order Denying Transfer of
water under right No. 22-0638 upon the following grounds:

1, Since 1977, the water in guestion has been
transferred to adjoining ground owned by me and used each year
since 1977. No irrigation water was used on my ground near
Teton, Idaheo, in 1976, due to the Teton Dam Flood.

2. Andy (L.C.) Anderson, the then secretary of the
Fremont~Madison Irrigation District and hydrographer for Water
District No. 1, made a written notation of the transfer in the
irrigation district records and on its map and can verify the
water in question was delivered through the Pincock-Byington
Ditch to my property and used along with other water to
irrigate 110 acres of my land.

3. This transfer was approved in 1977 by the
Fremont-Madison Irrigation District at my request since I am

president of the Pincock-Byington Ditch., I can personally

PETITION CONTESTING ORDER DENYING
TRANSFER AND REQUEST FOR HEARING -1-
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State of ““ho

gL DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D). ANDRUS
GOVERNOR

R. KEITH HIGGINSON
September 27, 1990 Eeron

CERTIFIED MAIL #33523

RE: Transfer No. 3571

Dean Crain
HC 60 Box 1199
Teton City, ID 83451

Dear Applicant: /

Enclosed is an Order which denies the above referencéd application
for transfer of Water Right No. 22-0638.

Please be advised that if you do not agree with the decision of the
Department you may, within fifteen (15) days of receipt of the
order denying your application for transfer, request a hearing
before the Director. Failure to timely petition the Director
within fifteen days of receipt of the order may prevent you from
further ‘contesting the denving of vour application for transfer.

Sincerely,

Ly Sk

GARY SPACKMAN, Manager
Water Right Permits Section

GS:blm

Enclosure

o
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MEMORANDUM

TO: FILE
FROM: TIM LUKE

RE: Phone Conversation with Val Richards, District 01 Deputy
Water Master/Concerning Transfer No. 3571

DATE: 9-5-90

Oon this date I spoke with Val Richards concerning the transfer
between Dean Crain and Teton Bass Inc. The file contains
written coments by Mr. Richards to Ron Carlson stating that
the right proposed to be transferred had been abandoned since
the 1976 Teton Flood.

Richards informed me that the ditch formerly used by Crain for "
delivering his 1903 right was washed out in the flood and never
rebuilt. Richards said he has no record of delivering Crain’s .
1903 right to the Pincock-Byington Ditch, nor had he ever .
received any requests from Crain or others on the Pincock-Byington
Ditch to deliver the 1903 Crain right to the said ditch. Richards
said that if Crain’s 1903 right had been transferred to Pincock-
Byington Ditch, that it was not done under his supervision nor was
it done by means of an approved transfer.

Vs fidhaly S
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J.C. HOOPES

Atforney at Law

August 25, 1990

Tim Luke

Sr. Water Resource Agent
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

RE: Dean Crain/3571
Dear Tim:

In regards to your questions in your letter dated August 17, 1990,
I will try to address your concerns.

I‘'ve enclosed additional affidavits from the water master and
Mr. Crain on the use of the water. This along with the records of
Fremont-Madison Irrigation District demonstrate the beneficial use
of the water right.

1. As to the question of the place of use for right 22-0638,
we wish to amend the application to be in conformity with the right
showing the legal of NENW and SWNW of section 36, T7N R40E.

2. The land in section 36 is owned by Mr. Crain, I’ve
enclosed a certified copy of the legal description from the Fremont
Assessors offlce which demonstrates ownership.

3. Part of Mr. Crain’s ground located in section 36 was
heavily damaged by the Teton Dam failure. After it became apparent
that this part of the ground could not be used for farming, Mr.
Crain requested that the water be used through the Pincock Byton
canal to the other portions of the appurtenant ground. This right
wasS necessary especially in the dry year of 1988. Mr. Crain has
bettered his irrigation system and practices in the past several
years, and he has sufficient water with out this right. .

4. The transfer of the diversion of the water from the North
Fork to the South Fork occurs less than 1/4 mile below the split
of the streams. There is only one diversion in between this
point. The split between the forks is regulated by the department.
m Since Mr. Crain has used his water in the past, and since the
flow rate can be regqulated between the two streams, I don’t believe
that it is an expansion that would effect down stream water users.

WiGoriiMED

0CT1 6 194y f

Telephone (208} 624-4418 - 22 West ‘?Sf‘ﬂUﬂﬁ"-‘"S‘t’."*AT\‘tho B 83445




I hope this information clears your questions, If you have others
please feel free to contact my office.

Vs
(/’éééif/
ck Hoopes Jﬁfif:>

Enc.
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STATE OF IDAHO )
SS.
COUNTY OF FREMONT ) AFFIDAVIT OF DEAN CRAIN

I, DEAN CRAIN, of Fremont County, State of Idaho being first
duly sworn, deposes and states that:

1. I am the owner of a water right owith a 1903 priority
ditch. which for years I pumped out of the Teton River.

2. That when the Teton Dam failed I requested that the water
go through the Pincock Byington Ditch to my property. I have used
the water on my property for a benefical use within the last five
years.

3. That due to recent changes in my irrigation practices,
systems, and due to the fact that part of the ground can no longer
be farmed due to the failure, I no longer need the water for my
ground.

4. Mr. Crain used the water on his property.

Dated this 27th day of August, 1990.

ﬂfiStAstkzyq _(::Léﬁ¢4u;4,

DEAN CRAIN

STATE OF IDAHO )
)SS.
COUNTY OF FREMONT )

On this 27th day of August 1990, before me the undersigned
a Notary Public in and for the State of Idaho, perscnally appeared
DEAN CRAIN, known to me to be the person whose name is subscribed
to the foregoing instrument and acknowledged to me that he executed
the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal the day and year in this certificate firet-above

written. L{4éggzaﬁéz;zﬂ :;i? /4éizﬁézzzlq

Notary Public for the State of Idaho
Residing at Tetonia, Idaho
My Commission expires is=himed i——/}—?’?/
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State of I( A0

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS

GOVERNOR

August 17, 1990 R. KEITH HIGGINSON

DIRECTOR

Dean Crain
HC 60, Box 1199
Teton City, ID 83451

Re: Transfer Application No. 3571

Dear Mr. Crain:
NOTICE OF PENDING ORDER DENYING TRANSFER APPLICATION

This is a second notice of pending action to deny transfer
application no. 3571. This application was filed on April 26, 1989
and proposes changes in nature of use, point of diversion, source
of water and place of use for a decreed water right which is
identified by the Department as right no. 22-00638.

On April 4, 1990, the Department sent you correspondence which
requested that you submit evidence that water right no. 22-00638
has not undergone a period of five consecutive years or more of
non-use. The Department provided you 30 days in which to gather
and submit the additional evidence and information.

On July 24, 1990, the Department sent the first notice of
pending action to deny the transfer application for failure to
submit the evidence requested by the April 4, 1990 correspondence.
The Department provided you an additional 15 days in which to
submit the necessary evidence.

On August 8, 1990, you and attorney J.C. Hoopes responded to
the July 24 correspondence by submitting a map showing certain
water rights and tracts of land under the name of D. Crain. Also
submitted was an affidavit signed by you stating that since 1960,
you have beneficially used water rights which you have more
recently transferred to Teton Bass Inc. A cover letter sent on the
same date by Mr. Hoopes stated that additional affidavits were
forthcoming. As of this date, the Department has not received any
additional affidavits or evidence concerning this matter.

The purpose of this 1letter is to notify you that the

information submitted on August 8, 1990 does not provide sufficient

evidence of beneficial use of water right no. 22-0638. The map
lacks reference as to the source of information on it or where it
was obtained. The affidavit does not specifically 1dent1fy water
right no. 22-0638 and is not particularly useful ) a
statement by the applicant and only reiterates

statements on the original transfer application.
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While there is still a lack of evidence concerning beneficial
use under right 22-0638, I also wish to point out several other
problems associated with the proposed transfer. These problems are
outlined below:

1. The Department's records show that the place of use for right
22-0638 is NENW and SWNW of section 36, T7N RA0E. Your transfer
application lists the NENW and SENW. This discrepancy in the
recorded place of use should be clarified.

2. You have submitted proof of ownership for land in the
N1/2NE1/4 of section 35. Who owns the land to which the right is
appurtenant in section 36? Our transfer file contains no ownership
documentation for the land in section 36. If you own these lands
then you must submit additional proof of ownership. If a party
other than you owns the land in section 36, then that party must
provide consent to changing the place of use under right 22-0638.

3. Under part 1, item 6c. of the transfer application you state
that moving this right off of the ground to which it is appurtenant
will have no effect on the irrigated ground because irrigation
water is supplied under other rights.

Before a water right can be transferred, it must be identified
by more than just a water right number. If several rights with
different priorities are used on the same land, each right must
have a contribution to the production of the crop grown on that
land. If a statement such as the one made in item 6.c¢ indicates
that sufficient irrigation water is supplied under other rights,
then the landowner is obligated to show how the right identified
in the transfer was used.

The landowner should show the gquantity of water used under
this right. The amount of water available for transfer is limited
to the amount of water that has been beneficially used. If you
can not quantify the amount of use under this right, then the
Department must question whether the transfer proposes an expansion
of the right.

4. The transfer proposes to change the diversion of water from
the North Fork of the Teton River to the South Fork of the Teton
River. cChanging the source of water from one tributary to another
again causes some concern about expansion as well as injury to
other water rlghts. Our concern is that downstream users may have
already appropriated the water under right 22-0638 or may do so-
even if the transfer is approved. It may be difficult to prevent
downstream users on the North Fork fronm dlvertlng the 2.20 cfs
while at the same time the new right owner is diverting the same
amount of water on the South Fork. The net result often caused by
such a source change is that there is an expansion of the right and
less water available to fulfill downstream rights.

Assuming that you can provide evidence of pP3gt use under the
right and address the problems raised in item Eﬁg
above, I can not guarantee that the Department le
approve the transfer in light of the issues raised in item no.

O[.r-' ,E o ii;‘llf'{}




above. These latter concerns could perhaps be resolved through
careful conditioning of the right.

Returning to the original purpose of this letter, I again must
request that you submit adequate evidence that right no. 22-0638
has been beneficially used. You must also address the other
questions and concerns raised by this letter.

If you fail to respond to this inquiry within fifteen (15)
days of the date of this letter, the Department will act to deny
your application. The application will be denied on the basis that
other water right holders would be injured since the right proposed
to be transferred has been lost and forfeited due to non-use for
a period of five or more consecutive years.

Enclosed with this letter is a copy of an inter-department
memo which includes Mr. Val Richards' (District 01 Deputy
Watermaster) comments that right no. 22-0638 has been abandoned
since 1976. Mr. Hoopes requested on August 16, 1990 that I send
you a copy of this document. I have also sent a copy to his

office.

Tim Luke
Sr. Water Resource Agent

ce: J.C. Hoopes
IDWR Eastern Region
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J.C. HOOPES

Altomey of Low

August 8 1990

To: Tim Luke
Department of Water Resourcen

Fromi Jack Hoopes
Fax 327-~7866

RE; Dean Crain water transfer,
No.,3571

No pages 2

Tim, I will be forwarding additional affidavits, emnrlosed is the
map showing that Mr. Crains water has been applied¢ through the
Pincock Canal and used for a beneficial use.

Telephone (20" 524-4318 « 22 Wes! 1st North « St, Anthony, Idah 83445

i
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STATE OF IDAHD )
) s AFFIDAVIT OF DEAN CRAIN
county of Fremont ) .

I, DEAN CRAIN, being first duly sworn, depcses and statea

" that:

1. I, Dean Crain, am the owner of water rights, which 1 have
transferred to the Teton Bassg, Ingc.,

2. T nave held thesa water rights since approximately 1960.

3. Since that time, I have put these water rights to a
heneficial use on my property.

i, This water has been transferred through the Pincock
Boeington Canal and applied to my land.

DATED this 2  day of May, 1990.

STATE OF IDAHO )
€8,
COUNTY OF FREMONT )

on this u’? day of May, 1930, before me the undersigned,
a Notary Public in and for tha State of Idaho, personally appeared
DEAN CRAIN, known to me to be the person whose name is subscribed
to the fclegoing instrument and acknowledged to me that he executed
the sane,

IN WITHNESS WHEREOF, I have haresunto met my hand and affixed
my official seal the day and year in thls certificate first above

writte P o
Wickirim (. a2 s

A Ay, ' Notary Public for the State of Idaho
(8efl) 0CT1 6 1950

;Rasiding at St. Anthony, Idaho

‘My Commission expires !~If‘97/
BRI T
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State of I. ho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208. 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

July 24, 1990

Dean Crain
HC 60, Box 1199
Teton City, ID 83451

Re: Transfer Application No. 3571
Dear Mr. Crain:
NOTICE OF PENDING ORDER DENYING TRANSFER APPLICATION

On April 26, 1989, you filed with the. Department of Water
Resources (Department) an application for transfer of water
right. This application proposed a changes in nature of use,
point of diversion, source of water and place of us of a decreed
water right which is identified by the Department as water right
no. 22-00638.

On April 4, 1990, the Department sent you correspondence
which requested that you submit evidence that water right no.
22-00638 has not undergone a period of five consecutive years or
more of non-use. You were also asked to show how the transferred
~right would be used apart from another water right filing for the

same use. The Department provided you 30 days in which to gather
and submit the additional evidence and information. As of this
date, the Department has not received the additional information.

The purpose of this letter is to request that you withdraw .
your application or explain why the Department should not deny
your application. Enclosed is a withdrawal form that should be
signed and returned to me, unless you have some explanation that
would prevent the Department from denying your application.

| If you fail to respond to this inquiry within fifteen (15}
days of the date of this letter, the Department will act to deny
your application. The application will be denied on the basis
that other water right holders would be injured since the right
 proposed to be transferred has been lost and forfeited due to
"non-use for a period of five or more consecutive years.

Sincerely,

gy R ; 8 _
MioaurttMED | e, =/ b
Sr. Water Resource Agent

0CT 1 6 1990
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CERTIFICATE OF MAILING

I hereby certify that on the 3‘/ ) day of '
1990, I mailed a true and correct copy of this e of] Pending
Order Denying Transfer Application, postage pre
following individual:

Dean Crain
HC 60, Box 1199
Teton City, ID 83451

MICROFILMED

0CT1 6 1990

-
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State of aho -

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D. ANDRUS

GOVERNOR

April 4, 1990 R. KEITH HIGGINSON
! DPIRECTOR
Dean Crain
HC 60, Box 1199
Teton City, ID 83451

Re: Transfer Application No. 3571
Dear Mr. Cain:

OQur eastern regional office in Idaho Falls recently forwarded the
above referenced transfer application to the state office for
final review. This application proposed a change in nature of
use from irrigation to recreation for water right no. 22-00638.
The application also proposed a change in place of use and point
of diversion.

Information in the file for this transfer application indicates’
that water right no. 22-00638 has not been used for many years.
This water right may have been forfeited as a result of non-use.
Additional information in the file shows that a new application
was filed by Teton Bass Inc. in 1988 (application no. 22- 7537)
for the same recreational use proposed by your transfer
application.

Before the Department proceeds with further consideration of this
transfer application, you must submit to the Department evidence
that water right no. 22-00638 has not undergone a period of five
consecutive years or more of non-use. You should also provide
information as to how application no. 22-7537 is to be used apart
from the transfer which you have proposed.

Your transfer application will remain on file with the Department
for a period of 30 days before further action is taken in order
to allow you the time to gather the additional requested
information. Please feel free to contact me directly at this
office if you have guestions concerning this matter.

Sincerely,

i,/ w4

Tim Luk
Sr. Water Resource Agent o E]F“_“En
MiuRyrl

0CT 1 o 1990




MEMORANDUM

TO: TIM
FROM: JIM JOHNSON
RE: TRANSFER APPLICATION NO. 3571

DATE: March 29, 1990

I agree with you that this transfer is incomplete, and the
issue of forfeiture as indicated by Val Richards is overlocked by
the watermaster recommendation to approve the transfer as well as
other questions.

I am not convinced the volume under right 22-0638 was used on
the land supplied by the Ditch Co.. Before a right can be
transferred it must identifiable by more than a water right number.
In other words, If several rights with different priorites are used
on the same land, each right must have a contribution to the
production to the crop grown on that land. If a statement such as
the one made in item 6.c on the transfer indicates that sufficient
irrigation water is supplied under the other water rights, then I
believe that the land owner is obligated to show the right in the
transfer was used.

Apparently someone has determined 200 acre feet should be an
volume limit of this right. Where did this come from? Watermaster
records? Documentation is needed. I believe the region should be
requested to provide it. However, before you return this with an
itemized request list I want to have a meeting with Gary. Please
set up a meeting time and plan on attending.

RCE 16 1890




MEMORANDUM

TO: JIM JOHNSON

FROM: TIM LUKE

RE: TRANSFER APPLICATION NO. 3571
DATE: 3-28-90

I have reviewed this transfer application and have noticed the
comments of Ron Carlson (as water master) and Dennis Dunn which
seem to question whether this right has been used for past five
or more consecutive years. There are additional comments in the
file from a Val Richards, who I presume is a deputy water master,
which allege that this right has been abandoned since the Teton
Dam failure and flood. The Department’s remote sensing report
has 34 acres classified as irrigated in 1986 (see POU overlap
report).

In addition to the concerns raised above, I am not comfortable
recommending approval of this transfer without at least first
having some information about the proposed new use (i.e.;
surface area and volume of pond or ponds, method of operation
etc.) There is some confusion on my part also concerning
proposed period of use. Perhaps we should ask for more
information as well as evidence that the right has been used.

If we do approve the transfer, I would recommend limiting annual
volume to field headgate volume for 34 acres, or evaporation
estimate of pond, whichever is less. At this point, I would say
that periz? of use should be limited to 4/1 to 11/1.

Alzo nclude ConDifcrn Riconaet)CD dof

Please provide your thoughts or dlscuss with me,.
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BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 22-0638 IN THE NAME OF ) STIPULATION FOR ENTRY
DEAN CRAIN } OF PROPOSED DECISION

) WITHOUT A HEARING

The parties to this proceeding, having met at a prehearing
conference for the purpose of defining the issues, informally
presenting the facts, and discussing their respective positions
before a hearing officer of the Idaho Department of Water Resources
(department), hereby stipulate and agree as follows:

1, The hearing officer may consider information presented
at the prehearing conference, information obtained through a field
investigation by department personnel, and other facts available in
the files and records of the department in preparing a proposed
decision and order.

2, Each party shall have the opportunity, pursuant to
Idaho Code, Sections 42-1701A and 67-5211, to file exceptions to the
proposed decision and order by filing written exceptions thereto
within 15 days after service of the proposed decision and order by
the department. If a timely exception is not received, the
department Director will enter an order adopting a final decision.

3. Each party shall have the opportunity, pursuant to
Rule 11 of the Practice and Procedure Rules and Regulations of the
department, to file a petition for rehearing within 20 days after
service of the final decision. If the department b ;) § Yjﬂt a
formal hearing is required, notice will be sent to ﬁjmﬁh‘w

0CT1 61990

STIPULATION -~ Page 1 : . y

e e




February 7, 1990

RE: Application for Transfer No. 22-00638

Dean Crain
HC 60, Box 1199
Teton City, ID 83451

Dear Mr. Crain:
This letter is to advise you that the protest, filed by

Fremont-Madison, against approval of the above referenced
application has been withdrawn. The Department has resumed the

processing of your application.

If you have any questions, please feel free to contact this
office.

Very truly yours,

HAROLD W. JONES
Water Right Supervisor

HWJ:CW
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February 7, 1990

RE: Application for Transfer No. 22-0638 DEAN CRAIN

Mr. Dale L. Swensen

Fremont-Madison Irrigation District
P.0. Box 15

St. Antheony, ID 83445

Dear Mr. Swensen:

This letter is to acknowledge receipt of the withdrawal of
protest against the above referenced application. The Department
has now resumed processing of the above referenced application.

If you have any questions, please feel free to contact this
office.

Very truly yours,

HAROLD W. JONES
Water Rights Supervisor

HWJ: CW

k%-’i‘ifé’i*a‘iﬂlmg

0CT1 6 1999




. EMERY DAVIS, CHAIRMAN LORIN C. YOUNG, SECRETARY DALE L. SWENSEN, TREAS.-ASST. SEC.

FREMONT-MADISON IRRIGATION DISTRICT

P.0. BOX 15
ST. ANTHONY, IDAHO 83445
BOARD MEMBERS January 19, 1990 BOARD MEMBERS
LORIN C. YOUNG REX BAUM
SCOTT C. NEVILLE LELAND E. CLARK
G. EMERY DAVIS RONNIE ARD

LORIN KAUER

Ron Carlson

Dept. of Water Resources
150 Shoup, Suite 15
Idaho Falls, Idaho 83402
Dear Ron:

This letter is to inform you that Fremont-Madison Irrigation
District is withdrawing its protest against the following
applications for water permit:

#21-07375 - Environmental Energy Co.

#22-0638 - Dean Crain (Application for Transfer)

#22-07537 - Teton Bass Pond, Inc.
We are withdrawing our protest against #22-0638 & #22-07537
under a stipulation with the parties involved. When the
stipulation is completed and signed I will send you a copy
for your files.
Thank you for your patience in this matter. I appreciate it.
Sincerely yours,

$alk

Dale L. Swensen

Cwcrore | BPCTTRD)

JAN 722 1530
0CT1 § 1990 S

'V"D.epa_rrment of Viatar Resources
Eastern District Office
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BEFORE THE DIRECTOR OF THE IDAHO DEPARTMENT OF
WATER ADMINISTRATION

IN THE MATTER OF THE APPLICATION
OF TETON BASS POND, INC.
NO. 22-07537, TO APPROPRIATE

)
)
140.00 AF FOR RECREATION STORAGE ) STIPULATION
AND 4.000 CFS FOR DIVERSION TO )
STORAGE FROM THE SOUTH FORK OF )
THE TETON RIVER TRIBUTARY TO )
SNAKE RIVER. )
)
THIS AGREEMENT entered into this 2% day of
January, 1990, between Fremont-Madison Irrigation District,
hereinafter known as "Fremont ", and Teton Bass Pond, Inc.,
hereinafter known as "Teton, Inc."
Teton, Inc., filed an application with the

Department of Water Resources for water belonging to Dean
Crain for 2.2 c¢fs to be used for fish and recreational
purposes.

Fremont filed an objection to the application. The
parties hereby stipulate as follows:

1. Fremont agrees to withdraw its objection to the
application for the reason that the applicant has made the
following agreements with the Fremont-Madison Irrigation
District.

2. Teton, Inc., agrees to maintain liability
insurance on the premises to ensure against property and
personal damage in the amount of $300,000.00.

3. Teton, Inc., agrees to maintain a maximum water
level in the pond never to exceed the permanent steel marker
located in the northeast corner of the pond.

This maximum level may be 1limited by mutual
agreement to a level which will maintain bank stability.

o . MICROFLNED

0671 6 1930




-

Teton, Inc., at its expense, agrees to install

4.
adequate measuring devices to measure the incoming flow.
Teton Bass Pond, Inc., shall be responsible for

5.
the water supply for the pond.

FREMONT-MADISON IRRIGATION DISTRICT

By_élﬂézd(€sézvﬁngnﬂr

TETON BASS POND, INC.

By}égbmf?/éziixulﬁla)

STIPULATION




T 22-0639 - Dean Crain

Red Room, Fremont County Courthouse
St. Anthony, Idaho

Thursday, January 25, 1990 - 9:30 a.m.

Hearing Officer:

Name Representing Address

NIGROFILMED

0CT1 6 1990
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January 10, 1990

Fremont County Courthouse

Red Room Schedule Coordinator
ATTN: Marilyn

St. Anthony, ID 83445

Dear Marilyn:

This is to confirm the use of the Red Room, Fremont
County Courthouse, for a water right hearing to be
held by this Department beginning at 9:30 a.m.,
Thursday, January 25, 1990.

Thank you for your cooperation in this matter.

Very truly yours,

COLLEEN WRAY
Adm. Assistant
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imis 1 and 2 when additional services are desired, and complete items 2 and 4.
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. [ show to whem delivered, date, and addressee’s address. 2, [J Restricted Delivery.
3 Article Addressed to: . ] 4, Article Number

) 0357
~ f_ e L Type of Sarvice:
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BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATICN FOR TRANSFER

)
OF WATER RIGHT NO. 22-0638 IN THE NAME ) NOTICE OF CONFERENCE
OF DEAN CRAIN ) &/0R HEARING
)

On May 2, 1989, Dean Crain, Teton City, Idaho filed the above
referenced application to transfer the public waters of the State of
Idaho. On June 15, 1989, the Department received a protest against
approval of said application from Mary Smith, Atto;ngy at Law, in behalf
of Fremont-Madison Irrigation District. f.x

The Department has set the matter gﬁgérotest for conference
and/or hearing for 9:30 a.m., Thursday, Jaghary 25, 1990, in the Red
Room, Fremont County Courthouse, St. Agbﬁony, Idaho, The conference
and/or hearing will be held in accordaﬁng with provisions of Chapters 2
and 17, Title 42 and Chapter 52, Title 67 of the Id&ﬁb Code and adopted
Rules of Practice and procedure of the Department of Water Resources.
Oppeortunity shall be afforded all parties to respond and present
evidence and argument on all issues involved.

EL
Date this 5 day of January, 1990.

Eastern Regional Manager

M RaFILMED

0CT1 6 1990




CERTIFICATE OF MAILING

I, hereby certify that on this 9th day of January 1990, I
mailed a true and correct copy by certified mail, postage prepaid, of
this Notice of Conference and/or Hearing:

bean Crain
HC 60, Box 1199
Teton City, ID 83451

Mrs. Mary Smith
Attorney at Law
P.0. Box 427
Rexburg, ID 83440

Fremeont-Madison District
P.0. Box 15
St. Anthony, ID 83445

/Maw/ ﬂmc/

COLLEEN WRAY
Adm. Assistant
Department of Water Resources




ACTION R=QUIRED

FROM: Ron Carison

TO: Val Richards

Would you please take a Took at enclosed transfer and let me know

you comments on ih. Thanks in advance. L o
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July 6, 1989

RE: Application for Transfer No. 22-0638

Dean Crain
HC 60, Box 1199
Teton City, ID 83451

Dear Applicant:

Enclosed please find a copy of a protest filed against the above
referenced application. You should be aware that the following are
the items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the use of the
original right?

3. Will the proposed use under this transfer conflict with
the local public interest?

The applicant must be prepared to present evidence and/or testimony
addressing each of the three items should an additional hearing be
necessary. You will be notified at a later date as to the time and
place set for conference and/or hearing. Although representation by
legal counsel is not mandatory at a proceeding before the Department,
you may retain an attorney in your behalf.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JCONES
Water Rights Supervisor

MICROFILMED

cc: IDWR - State Office. OCT1 6 1990
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July 6, 1989
RE: Application for Transfer No, 22-0638 DEAN CRAIN

Mrs. Mary Smith
Attorney at Law
P.0O. Box 427
Rexburg, ID 83440

Dear Mrs. Smith:

This is to acknowledge receipt of the protest, in behalf of
Fremont-Madison Irrigation District, filed against the above
referenced application for transfer. The following are the principle
items considered by the Department at a conference and/or hearing in
either approving or denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestant must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.
Although representation by legal counsel is not mandatory at a
proceeding before the Department, you may retain an attorney in your
behalf.

If we may be of further assistance, please contact us.

HAROLD W. JONES “\ER“‘\\“E“ 1

Water Rights Supervisor oot d g 1930

Respectfully submitted,

HWJ : CW

cc: IDWR - State Office
Fremont-Madison Irrigation Dist.
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ATTORNEYS AT LAW

June 14, 1989

Idaho Department of

Water Resources
150 Shoup Avenue, Suite 15
Idaho Falls, Idaho 83402

Gentlemen:

I am enclosing herewith the Protest of
Fremont-Madison Irrigation District in the matter of
the application of Dean Crain, No. 22-00638.

Yours very truly, .

] WE o~

Mary Smith
slb

Enclosure

MARY SMITH

WCUFHLMED et

»
0CT1 6 1990 30 SOUTH SECOND WEST
POST OFFICE BOX 427
f REXBURG, IDAHO 83440
TELEPHONE: (208) 356-5493

W LLOYD ADAMS
(PHHS-TH68)
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JUN 15 1989

Bepartment of Water Resources

BEFORE THE DIRECTOR OF THE IDAHO DEPARTMERM®roBistrict Office
WATER ADMINISTRATION

)
IN THE MATTER OF THE APPLICATION )
OF DEAN CRAIN, TETON CITY, IDAHO,)
No., 22-00638, FOR A CHANGE IN )
THE POINT OF DIVERSION, NATURE )
OF USE, AND PLACE OF USE OF THE )
WATERS OF THE TETON RIVER )
TRIBUTARY TO HENRY'S FORK. THE )
RIGHT SOUGHT TO BE CHANGED IS )
)
)
)
)
)

PROTEST OF THE FREMONT-
MADISON IRRIGATION
DISTRICT

EVIDENCED BY DECREE NO. 22-0630
DECREED TO DEAN CRAIN IN CASE OF
FLOYD GARDNER ET AL VS, LYNN
CRANDELL DATED APRIL 6, 1954,

Comes now the Fremont-Madison Irrigation District, a
guasi~municipal corporation of the State of Idaho, with its
office and post office address at St. Anthony, Idaho, and in
response to a notice given that DEAN CRAIN, of Teton City,
Idaho 83451, made application No. 22-00638 to the Department of
Water Resources for a change in point of diversion, nature of
use, and place of use of the waters of Teton River Tributary to
Henry's Fork. The right sought to be changed is evidenced by
Decree No. 22-0630 decreed to Dean Crain in the case of Floyd
Gardner, et al., vs. Lynn Crandell dated April 6, 1954,
pertaining to 2.20 cfs, priority December 1, 1903, which has
been used to irrigate within the E%NW%, Section 36, wanship 7
North, Range 40 East, Boise Meridian (acreage not listed), to ‘
change the source of the water from the Teton River, North Fork
Tributary to Henry's Fork to the Teton River, South Fork,
diversion to be within the SW%NE%, Section 36, Township 7
North, Range 40 East, Boise Meridian, Fremont County, and used
for recreation within the E%NE%, Section 36, Township 7 North,
Range 40 East, Boise Meridian, and makes the following protest
against the approval of such application.

1. That the supply of water from the Teton River,
North Fork Tributary to Henry's Fork to the Te&m mh
Fork is not sufficient to warrant such applica l

0CT16 1890

PROTEST -1-




e e e m———— - —

ACTION RtQUIRED

FROM: Colleen through Ron C.

. / ', 4 C) : .
TO: Bﬂr&%m@%~(/£ﬁ,ﬁxchauﬂ&

Enclosed are three transfers Nos. 22-0365B/20578 “ZOHNER

22-0180B/O5758— "
22-0638 CRAIN

It is difficult to tell what is proposed by these transfers. Will you please
do a field check on them and let Ron know what you can find out.

Thanks in advance......

B . e e P - - . N . s B . EPP . R L R | Lt e
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Form 222a
6/78 STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
TRANSFER ANALYSIS SHEET
INITIAL REVIEWBY: M&M&_—_

1.  Right number 2Z-&38 Applicant de (sa)
2. Type of right: ,ZfDecree O License O Claim

3. Purpose of transfer: ,(ZI' Change point of diversion [0 Add diversion point(s) O Change piace of use

4 Other M@Mmﬂ%ﬂ@o & s

a. & Source 2 Priority 2 Amount Z Purpose 2T Period of use

4. Check:

b. & Description of ariginal point of diversion.

c. & Description of original place of use,

5.  Amount of land &/or water transferred:
2 All of right,
b. O Partof right INOTE! Part B should be filled in only if part of the right is owned by the applicant).
c. )Z( Check description of point(s) of diversion,
d. 2 Check description of place of use.
e. & Check map (shows p.d. and p.u. after transfer).
f. ,Zl/ Check for correct signature, notarization, and fee.

| g. J Check proof of ownership of right &/or land from which water is transferred.

h. & Check for expansion in use of right. Comments . é z ﬁz Z/g, é/gé amwo/(d/)

i. 0O Check for existing water rights from same source, on land water is being transferred to.

Right number(s}

8. P

j. O lsuse within a Watermaster District? 2 Yes O No

&-/787
If yes, what district? 2D~/
FINAL PROCESSING REVIEW BY:
1.  Watermaster recommendation requested on Received on é—/ 64“6“: ?

2. Istransfer published correctly? El/(es O No

3. Protest received? -¥es O No L rTh DRoced l)
RECOMMENDED ACTION

1. D Approve Limiz Mol To 200 &%75

2. O Deny

3. Conditions* & w7l #ogs Foa. Corr7hcc zf e T sl UAGD

AE APPLLC AT HJAS  ACQUIRED  ADE(Gp i T S PPl ST

ST AC o s VAR T AN TAAEF C«)cq) Vi /;!‘;é’m;c ,g ?’ t‘ff Year
4. By TR Date 9/ /7’/ Z{t’

=N OMARD 2 me

* All uses within Watermaster Districts require special conditions. Degarlment of Yaber Ro Sources




APPLICATION FOR TRANSFER OF
WATER RIGHT No. “7-c¢s5 €

,
WATER DISTRICT 07/

1 O
WATERMASTER ~+ o~ ,_ .. /¢ o

DATE : (/ /8 G
/ o

/:7 ‘ ' . .
COMMENTS : _fﬁﬂaSJng c/f)tiV\ ‘7/246 {2~ %iu,kvm444:a,«~
o P

A
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+~ 1 do endorse approval of this change.

I do not endorse approval of this change.

I recommend the following conditions of approwval:

Watermaster

hurul W/“jé—z e
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12-Jun-1989

Dean Crain
HC 60, Box 1199
Teton City, ID 83451

RE: Application for Transfer No. 22-0638
Dear Water Right Applicant:

The Department of Water Resources acknowledges receipt of your water
right permit., This office is currently in the process of advertising
the application in the Herald Chronicle. The advertisement will be
published for two consecutive weeks, and a period of ten days
following the second publication will be allowed for the submittal of
protests.

If the application is protested, you will be sent a copy of the
protest. The protest must be resoclved before the application is
approved or denied. If the protest is not resolved voluntarily, this
Department will conduct a conference and/or hearing on the matter.

If the application is not protested, it will be forwarded to our
state office in about five weeks. State office personnel will
conduct a complete review prior to final processing of the appli-
cation and will notify you of the outcome of this review. When a
permit is issued, you will be sent a copy. A typical processing time
for an unprotested application is about eight weeks.

Please feel free to contact this office if you have any guestions
regarding this procedure.

Sincerely,

HAROLD W. JONES
Water Rights Supervisor

HWJ/rb
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NOTICE OF PROPOSED CHANGE OF WATER RIGHT
NO. 22-00638

Notice is hereby given that Dean Crain, Teton City, ID, has
applied to the Department of Water Resources for a Change in
Point of Diversion, Nature of Use, and Place of Use of the waters
of the Teton River tributary to Henrys Fork. The right sought to
be changed is evidenced by Decree No. 22-0638 Decreed to Dean
Crain in case of Floyd Gardner et al vs. Lynn Crandell dated
April 6, 1954.

AMOUNT: 2,20 CFS PRIORITY: DEC., 1, 1903
POINTS OF DIVERSION: NOT LISTED

The water is used to irrigate within the El1/2NW1/4 SEC36 TN

R40E, B.M. The number of acres was not listed.
TO BE CHANGED AS FOLLOWS:

The source of water will be changed from the Teton River,
North Fork tributary to Henrys Fork to the Teton River, South
Fork and will be diverted within the SWNE SEC36 TIN R40E, B.M,
Fremont County and used for recreation within the E1/2NEl1/4 SEC36
TIN R40OE, B.M.

Any protest against approval of the above proposed change of
water right must be filed with the Idaho Department of Water
Resources, 150 Shoup Ave., Idaho Falls, ID, on or before June 19,
1989.

R. Keith Higginson

. bi L7
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Published in the HERALD-CHRONICLE June 1 and 8, 1989.
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