c. Describe the lands orﬁlce of use to which the right will be tranﬁrred:

TOTALS

109

Describe any other water rights used for the same purpose as described above.

(ground water)

372563,

Total number of acres to be irrigated _-1_0_9_

@573

Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by section, township and range number.
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SCALE: 2 inches equal 1 mile. Draw plan in ink.
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c. Describe the lands oilace of use to which the right will be tranﬁred:
NW ! SWe SEY
] TOTALS
o | SEve | NE% | NWY | SWY% | SEY | NE% NWY | SW'% | SEY | NE% NWY | SW% SE'%
-~ T q_‘—;
1s{ 19E] 13 9 | 341 3630 109
Total number of acres to be irrigated __.._l 09

4. Describe any other water rights used for the same purpose as described above. 37255 3, 2575
(ground water)

5. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by section, township and range number.
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c. Describe the lands oblace of use to which the right will be tranirred:

NE NW SWY SE%
TWP. RANGE SEC. TOTALS
NEY | NW% SWY% | SE% | NE% NWY SW SEY% | NE% NWY | SW% SE% | NE% NWY. SWl SE%

1

T19ES 13 20 30 50
* 19E| 14 | 30 40 40 110

N
\\
AN /
\ /
/
' Total numbgf of acres to be irrigated 160
/
4. Describe any other water rights used for the same purpose as described above. 37-2553,; 2873

(ground water); 37-0712 (surface water - if trangfer approved)

5. Draw a map indicating the new point(s) of diversion and/or thgnew land to be irrigated. Show clearly the

land involved by section, township and range number.
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AFFIDAVIT ?PUBLICATION a0

State of 1daho, |
T SS.

County of Blaine

CLINT STENNETI

= sworn,

deposes and says that he is the printer (publisher) of the Wood Riv-
er Journal, a newspaper published every week in Hailey, County
of Blaine, State of ldaho; that gaid newspaper has been continuous-
ly and uninterruptedly published for a period of seventy-eight consecu-
he first publ‘.caticm of the annexed notice, and is
a newspaper qualified to publish lega] notices as provided by act of
the 1919 session of the legislature of the State of ldaho, known as
se Bill 145; that the annexed advertisement was puhlu.shed once

being first duly

tive weeks prior to t

Hou

consecutive issues in said newspaper

each week for
lement; that the date of the first publicatiﬂn

proper and not in a supp

of said advertisement Was on the_ A lﬁ _day OE‘A&%ML‘}’IA
H

19_ % E and the date of the,j,'l_——
9 ’EP‘rem&x c o 10%5

7 —

p—

the last publication was on

day of

sworn to before me this__ ;,Ff,

Subscribed and
‘ s
. 1PNS

day ot&%@i"_._ e~

(SEAL)

OTARY PUBLIC

WOOD RIVER IOUHNAL
Hailey, ldaho

COST OF PUBLICATION

3
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v
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Numer of Picas per Line
Number of Lines in Notice

Number of Insertions

P Linestabularat ————— ) /Pica
/:LQ_) _ Linesstraightat —— ,ﬂ_LLLJ,,Y,_,_, 4¢/Pica
,__,j SQL_ B Subsequent lines at__ _,_52 iltﬁ __ 3/Pica

TOTAL COST__ -_‘;lfi_tf_‘zl o

—
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.ow OF NOTICE

(Paste Here)

S e
TITLE OF NOTICE L

#97-0253

PLAINTIFF ATTORNEY

DEFENDANT

PLAINTIFF

ilﬁ?" of Water Res |
BILL TO

PROPOSED l

NOTICE OF ‘
CHANGE OF WATER RIGHT |

y NO. 37-0252 Part |
Notice is hereby given that
William A. and Laura L Mc
of Ketchum, daho, nave app
Department

Doint of Diversion: SESE _SEC
14, T1S, R19E, B.M., Blaine Coun-

y

place of Use: portion of Land
uUnder Decree: NESE, Sec. 2%
N'U?.SW'\M, NWSE, Sec. 24, T1S,
R19E for irrigation of 160 acres.
Acres Historically irrigated: NESE,

: N12SW /4, SWSE.
) L oggion of 108

, Sec.

Sec. 13,
of 109

place of Use: SW1/4,
T1S, R19E for imigation

acres. i
Any test against approva\
the Fon of the right
descri al must be fi
ith the \daho Dep@ t
Water Resouces, 1041 Blue Lakes
Bivd. North, Twin Falls,
83301, on or pefore
16, 1985.

A. KENNET H DUNN

Director
Publish: Wwood River Journal—
A!.'%m 29 and September 5,
1 E

I




c. Describe the lands or place of use to which the right will be transferred:

n e nwd swi se
TWP. SEC. TOTALS
wew | ww | swi | sev | e | wwee | swe | sew | mew | wwen |sw | sEvi | NEW | NWYO | SW | SEY
151 19E} 3 20 30 50
1S [19E |14 30 40 40 110
'\
\ 160
. Total number of acres to be irrigated

\ -
4. Describe any other water rights used for the same purpose as described above. 37-2553, 2575,

(ground-watex); 37-0712 .\11\51‘11"'1:2!‘:3 water = if transfey approved).
5. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the
N\

land involved by section, township\apd range number.
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AFFIDAVIT , PUBLICATION 7

State of Idaho,

County of Blaine

o ,i'-_’j‘f_,' o b il | being first duly sworn,
deposes and says that he is the printer (publisher) of the Wood Riv-
er Journal, a newspaper published every week in Hailey, County
of Blaine, State of Idaho; that said newspaper has been continuous-
ly and uninterruptedly published for a period of seventy-eight consecu-
tive weeks prior to the first publncatinn of the annexed notice, and is
a newspaper qualified to publish legal notices as provided by act of
the 1919 session of the legislature of the State of Idaho, known as
House Bill 145; that the annexed advertisement was published once

each week for c::é consecutive issues in said newspaper

proper and not in a supplement; that the date of the first publication

of said advertisement was on the_d 1 — day of f ":ﬂ b\.s.j .
<
g2

19_% and the date of the last publication was on the

—
day of Seg?‘lreﬂ\b@ C , 19?8_.‘),
, AT
Subscribed and sworn to before me this_____

e

_-___—‘—'——
day of - —
(SEAL)

A -

NOTARY PUBLIC

WOOD RIVER JOURNAL
Hailey, Idaho

COST OF PUBLICATION

Numer of Picas per Line M
Number of Lines in Notice . 70
Number of Insertions ~ i I=’s
 Linestabularat____————— _5°/Pica
_TID  Linesstraightat ,,ZCL_XQ_ __ 4%/Pica
1O subsequentlinesal___ J3 1O 3/Pica
TOTAL COST__ 4__7{1&{ -

OPY OF NOTICE

(Paste Here)

p(“(‘"(ir‘fﬂf‘cQ CI\YM"\QL
TITLE OF NOTICE

\ .
# 37-0a253 H{L{at\mq

PLAINTIFF ATTORNEY
DEFENDAN

PLAINTIFF

])g[ﬁ. D'( lpo)re‘-r s,
WO

NOTICE OF PROPOSED
CHANGE OF WATER RIGHT

NO. 37-0252 Part

Notice is hereby given that
\MlliamA.andeaL.McMatnn
of Ketchum, Idaho, have i

to the Department of Water

evi

Gilihan in case of S.C. Frost et al
vs. Alturas Water Co. et ux, dated
December 13, 1909, in

District Court, County of Lincoln,
and is recorded as follows:

Priority: June 1, 1887

Point of Diversion: No point of
diversion specified in decree

The water is used for irrigation of
360 acres within. NESE, Sec. 23; |
N1/2SW1/4, SESW, N1/2SE1/4,
J SWSE, Sec. 24; NWNE, NENW,

Sec. 26, T1S, R19E

PORTION OF RIGHT
TO BE CHANGED:

Amount: 1.39 cfs

Point of Diversion: SESE, Sec.
14, T1S, R19E,B.M., Blaine Coun-
Ty

Place of Use: Portion of Land

uUnder Decree: SESW, NESE,

L SWSE, Sec. 24; NWNE, NENW,

Sec. 25 for irrigation of 200 acres.

Acres Historically \rrigated: NESE,

Sec. 23; N1/2SW1/4, NWSE, Sec.
irrigation

24, T1S, R18E for ion of 109
acres.

PORTION TO BE CHANGED
AS FOLLOWS:

Amount: 1.39 cfs
Point of Diversion: NENE, Sec.
14, T1S, R19E, B,M..Mna Coun-

Place of Use: swi1/4, Sec. 13,
S ®R19E for imgstion of 109
: approval of
Any protest against
the p%posad change of the n?:é
described fi
with the ldaho Department of
Water Resouces, 1041 Blue Lakes
Blvd. North, Twin Falls, \daho
83301, on Or pbefore Sept r
16, 1985. i

A. KENNETH DUNN
Director

Publish: Wood River Joumnal-
29 and September 5,
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; \
o c. Describe the lands o@ce of use to which the right will be tranirred: @W l(‘l’,
NEY NWY SW' SE'
TWP. RANGE SEC. TOTALS
NEY NWYe SWY% | SE% NE" NWY SW' SE% NEY% NW'Y% | SWY% SE% | NE% NWY SWY SE%
1
19| 13 20 30 50
1 | 19| 14| 30 40 40 110
4
N

< T
N /

\n

160

Total numbef of acres to be irrigated — ——————

4 Describe any other water rights used for the same purpose as deséribed above. _37-2553, 2575,
(ground water); 37-0712 (surface water - if trangfer approved)

5. Draw a map indicating the new point(s) of diversion and/or théd new land to be irrigated. Show clearly the

land involved by section, township and range number.
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|
| ]
SCALE: 2 inches equal 1 mile. Draw plan in ink. ﬁ%‘“&{%ﬁl‘%‘}ﬂt!‘
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c. Describe the lands or place of use to which the right will be transferred:

Wﬁ@)

NE'% NWY% SWYe SE'
TWP. RANGE SEC. TOTALS
NE% | NW'% | SW¥% | SE% | NEY% | NWY SWY | SE% | NEY NWY | SWY% | SE% | NE% NWY | SWY% | SE%

I&]19E] 13 20 30 50

1:S | 19E | 14 | 30 40 40 110

Total number of acres to be irrigated 160

4. Describe any other water rights used for the same purpose as described above. 37-2553, 2575
(ground water; 37-0252 - surface water, if transfer approved)

5. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by section, township and range number.

— | ——— —— —

I —— | PE———— | bl i

| |
SCALE: 2 inches equal 1 mile. Draw plan in ink. wﬂﬁﬂﬂggiﬁ’im
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= = NE% l "‘ﬁ[l"’-] SE% | NEW | NWY | SW% | SE% | NE% ] NW% Il“ ‘ BES | NE% Fﬂ'& W% l SEY OTALE
1s| 19| 13 9 |34 36p30 109 i
[ ¢
LI
e b b GAR - Total number of acres to be irrigated 109
A
4, Dqtcnbe any other water rights used for the same purpose as described above. 37-2553, 2575
' _{ground water)
5. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the
Iaﬁd involved by :'iaclion. township and range number.
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SCALE: 2 inches equal 1 mile. Draw plan in ink.
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£ Describe lhe lands o‘uce of use lo winch the Pighil will be b

- = G
NE% NW% W SE' ;
RANGE | SEC. TOTALS N
1 NE% l wee | s | sE | NES | MW gwe | SEW | NER | MW swrn | sen | MER | ww sw | SEW i '
—_—
~ 18 19} 13 9 | 34|36 |30 ; 1 109
|'. P
u i [
ey w
A% d
! :
i vrt-v s Total numlnro!nrulo\nlnlgalod ___.lgg-_——-—
‘. '
" 4. Describe any other water rights used for the same purpose as described above. _3_7_'_2_-’_5_3L_2215——-
\ _(_g;oﬂﬂd—-“w‘f :
5. Drawamap indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the
jand involved by section, township and range number.
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] 1 . H| V] // VYo | \
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E S SCALE: 2 lnéhu equal ® mile. Draw plan in ink,
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NE% WY W SE%
TOTALS
NEY NW SWh | SEW NWY% 1 SW% NW% SW. 1 SE NWL l SWh SE'
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Y

- e b — i g

Total number of acres 1o be irrigated _.lQ.—

Describe any other wat% rights used for the same purpose as described above. w?d

_ﬁ@mmd. water,

Draw a map indicating the new point(s) of diversion and/or

land involved by section, township and range number.

the new land to be irrigated. Show clearly the
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SCALE: 2 inches equal 1 mile. Draw plan in Ink.




13. Map of proposed project show clearly the proposed point of diversion,

¢

township and range number.
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place of use, section-number,
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Scaie: 2 incnes equal 1 mile.

8E IT KNCWN that the undersigned ﬁerebv makes application for permit
the State of ldaho as herein set forth.

A, I

10 appropriate the public waters of

(Applicant)
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LOVING CREEK FLOW DATA 1990—-1991

Flow index v.s Safe flow index

FLOW INDEX
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MONTH /YEAR

O Actual flow index + Saofe flow index
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LOVING CREEK FLOW DATA 1988-1989

Flow index v.s Safe flow index
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LOVING CREEK FLOW DATA 1986—1987

Flow index v.s Safe flow index

0O

Actual flow index
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LOVING CREEK FLOW DATA 1990—1991

—3.8 cfs v.s. safe flow index

FLOW INDEX
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LOVING CREEK FLOW DATA 1988—1989

—3.8 cfs v.s. safe flow index

FLOW INDEX
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LOVING CREEK FLOW DATA 1986—-1987

—3.8 cfs v.s. safe flow index
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Form No. 222 8/B4

U

Name of applicant William A. McMahan and/or Laura L. Phone 708/726-3855

il

By

U

eyl "ﬁ“‘mm&

Lt
ms**

it

kel e

mﬁﬂ
DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

gﬁj@r No.

Water Right No. 37-0389 Pdrj'

3199

APPL!CATION FOR TRANSFER OF WATER RIGH‘W@@%
To Change the Point of Diversion and/or the Place of Use @}y@
2

McMahan

Post Office address Fost 'Office Box 3125, Ketchum, Idaho 83340

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:
a. DecreeNo.37-0252 pecreedto_J. C. Gilihan
{Name)
incase ofS. €. Frost et al Vs Alturas Water Co. et ux
dated inDec. 13, 1909 __ in Fourth bistrict “O%L5 a1y of Lincoln
{Name of court)
b. License No. : issued by the ldaho Department of Water Resources
c. Claim No, on file with the Idaho Department of Water Resources
2. Attach a copy of last year’s tax notice for the property to which the water right is appurtenant. if the applicant is
not the original holder of the water right, explain how it was acquired _S€€ addendum
attached to original Application
3. Source of water _AURrey Spring tributary to ___Siiver Creek
4. Date of priority June 1, 1887
5. Water is used for the following purposes:
amount _2.5cfs for _irrigation pyrposes from 1o
amount : for purposes from to
amount for purposes from to _ i
{month/day — both dates inclusive)
6. Total amount of water under right:  a. 2.5 cubic feet per second
&/or
b. acre feet per annum
7. Locationof original point of diversionis W of Y of Section
Township : . Range , B.M., in County
Additional points of diversion, if any _ D0 point of diversion specified in Decree
8. Lands irrigated or place of use:
‘ NE% NWY ' sWu SE%
TwP. | RANGE | sEc. : - TOTALS
NEY § NW'Y% | SWh SEY% | NE% NwY | Sww | SE% NEY | NWY SW'i | SEY: | NEW NWu | Swi SEY
1s| 19§ 23 | x | 40
1s 19E 24. X| X X X X X 240
1s 19E| 25 X X 80
SRR
sl : -i..‘ DiEJE
Total humber of acres to be irrigated 360
9. Describe any other water rights used for the same purpose as described above 37-0448, 0629,
0630,063]1 (surface water); 37-2686, 7598, 7799 (ground water)
10. Toyourknowledge, has any portion of this water right undergone a period of five or more consecutive years

of nonuse? yes If yes, describe in item D, REMARKS.




B. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (if the entire right is owned by the applicant,

omit part B). ‘
1.  Amount of water: a. 1.39 cubic feet per second (200 ac/ 360 ac X 2.5 cfs =
&/or 1.39 cfs)
b. acre feet per annum
2. Point of diversion SE e SE v, Section _ 14  Township _1S
Range 19E ,B.M., __Blaine County

Additional points

3. Placeofuse: * Portion of Land Under Decree ** Acres actually irrigated
but never irrigated with this rt.

NEY% NWY ) SW i SEY%

]

THR | RANGE | sEe NEw | www | swu | sew | vev | wwen | swe | sen ] wen | onww | swn | sen | new | awe | swe | osew ToTaLe
1s | 19| 24 | | x | x X 120 *
25 ] X R . ot . : 80 *
15 { 198 | 23 | | }} | Lol 24 A%
._24'_ | 37031 | g5 xx

Total number of acres 1o be irrigated 109
C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1.  General Information )
a. Amount of water to be diverted 1.39 c.f.s. &/or acre feet

b. Description of diverting works: N&¥ headgate and ditch from Loving Creek

c. Describe the reasons for the proposed changes Original P/U is being sold without

water., Water will now be used on new lands in a more-efficient

gravity sprinkler system. A new diversion is needed to

accomplish this.

2. Change in point of diversion

Point of diversion _NE % NE 4, Section 14 __ Township 1S
19E B.M. Blaine

Range County

Additional points

3. Change in place of use
~a. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust,

mortgages, or contracts? Yes _ X No. If yes, provide a notarized statement from the holder of

the lien, deed of trust, mortgage or contract agreeing to the proposed change.
b. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer
Origai i i i ; has been

ﬁnldﬁdrx;ﬁﬁg_ngm_dwners will have to obtain other rights to
irrigate the land in the future. They do plan to irrigate it.




€.  Describe the lands wce of use to which the right will be tra

R —

nsfirred:

NEY N SwWi SE%
Twp. | RANGE | sec , — TOTALS
Nev | aw | swu | sew | wen | nwn | swe | sew § new | oewen Pown | sew | mev | wwn § swe | sEw
15 19E([ 13 9 | 34]36 |30 109
Total number of acres to be irrigated ___ 109~

4.  Describe any other water rights used for the same purpoée as described above. 37-2533, 25 75

(ground water)

5. Draw a map indicatirig the new point(s).of diversion and/or the new land to be irrigated. Show clearly the
fand involved by section, township and range number.
] ] I t ) | [ ]
i ] t ' ¢ I ! _ |
I S TS I N S l_‘_.____I___f___l___}___l___
' | t : : ‘: ; I ! |
! 1 — : L I | I
I ! OowNSHIP j Sourﬁ. ’RAMGE 19 East 1ok I {
! N I T [ b I~ | I [
A Bhise [Meenan |Resjvs Qomwmilomed 1 |
N T R I R T A T N L I
i ! 1 t 1 | ! ? [ | ! !
I ] ! ; I ] I : I ! : I
| ] ] I \ 1 ; N [ [ [
' 1 ' ' . I I
| |- an}ve ek 7 i UPRR, Ricktr-oF :» waY :
S R T I I | I3 I 4 T N I T D
Il ! ‘WiEw Pl oF A4 ( | t |
' | | twekwen ! ! | {
; i ] AR / Y | [
| ! | Y e 7N , | | |
I | frEw paD O RE iR%WTEb _ / A | | ITDAHY HeHwiy p0
N Ty I ///7 t ! ‘ ]
| /:}- ~ = vl ] / [ /.// I { |
[ e : 77—+ e / / - ; t - L
N — - 1 ' } —F ¢ t 1
i T -ﬁ[EﬂlSTM Poinrr o‘,::« Quenlery | | | ! |
, ] o [ l f o+ 0 l L ] @
I S A AT B AT L L
S 1 | ? 1 f i ; ‘; ' f | f '
; l 1 , | ~ |~ | I_ | ~ I | ! | ] I
| ! 3 | | d\ :") Ir g_‘* i ) I- a\ o~ i ' (l I B Iz ] .
I | I f b VAN /A PR | |
I I I | ; I ¢ I © | !
T I I I I R t I
, | | | | gp I | |
| | | 1 & r | |
I I { ! | ! I
' I [ : ! i ! i
| | i ! _I ___l____-—_l______l___
[ l | [ | | I |
| ! | 1 | | ( 1
1 | I t | | i i
! 1 | | | | [ I
( | | I i 1 | !
! ! N P D R D L 1________|____‘__!___
| I : 1 I I ! I
] ! | | | ek
| | t . | | NORDAETE ST

SCALE: 2 inches equal 1 mile. Draw plan in ink.

LTI Btz



0. REMARKS
see original Application TR

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement
in use of the original right. The information contained in this application is true to the best of my knowledge.

I understand that any willfull misrepresentations made in this application may result in voiding its approval.

(Signature of Applicant)

Subscribed and sworn to before me this _M":._ day of d IAJ‘.U] .19 _&&_

Public)

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
37-0252

This is to certify that | have examined Application for Transfer of Water Rights No.
and said application is hereby _ Apprqved , subject to the following limitations and conditions:
1. A measuring device and lockable controlling works of a type acceptable to the
Department shall be permanent1y-insta11ed and maintained as part of the diverting

2. Use of water under this right is subject to control by the watermaster .

works.
of State Water District No. 37; Big Wood River.

_ﬁ‘w’“’
Witness my hand this ] -S day of November 1989

A /ﬂw%

Ch1ef Operatlons Bureau

FOR DEPARTMENT USE ONLY

Received by U(?(/%gDate 7-25 -3¢ Protest filed by None
o0 00
Prelim. check by FeeD™ o0 = #3521,

Receipted by 4/ Date _/M_-EQZL
Published inMW Copies of protest forwarded by

&

AS' e 7/3' AN Hearing held by Date

Pub. dates

- by
Watermaster recommendation requested on M Recommended for @ denial

Tacles_ by <ADM

.«

rec'd.




Transfer No. 3/9&
Water Right No. .37-9352 Paet’

Form No.2228/84 - e

am%w@}m‘@ " STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES 4
APPLICATION FOR TRANSFER OF WATER RIGHT @Q@Q

To Change the Point of Diversion and/or the Place of Use V@@

Post Office addregs Post Office Box 3125, Ketchum, Idaho 83340

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. DecreeNo. 370252 pecreedto _J. C. Gilihan

(Name)
incaseof 8. C._Frost et al vs _Alturas Water Co. et ux
dated in Pec. 13, 1909 ;, Fourth District Courc%umyof Lincoln
(Name of court) \
b. License No. issued by the Idaho Department of Water Resources
¢.  Claim No. on file with the idaho Department of Water Resources

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant. If the applicantis

not the original holder of the water right, expiain how it was acquired S€€ deeds attached
to original application

3. Source of water _Aubrey Spring tributary to ___Silver Creek

4. Date of priority .. June 1, 1887

5. Water is used for the following purposes:

amount _ 2.5 cfs jor _irrigation  purposes from ’ to
amount for purposes from to
amount for purposes from {month/day — bott% dates inclusive)
6. Total amount of water under right:  a. 2.5 cubic feet per second
b. acre fee%‘;c;rr annum
7. Locationcforiginal pointof diversion is 4 of % of Section
Township Range , B.M.,, in : County

No point of diversion specified in Decree

Additional points of diversion, if any

8. Lands irrigated or place of use:

NEY: NWY SWY SE'%

Twe. RANGE SEC. . TOTALS
NE% | NW'% SW SE% | NE% Nww | SWN SEY NEY NWY, sSwyu | SE% NEY% NWY SWY SEY

1s| 19E] 23 X 40
13] 19E] 24 X1 X X X{X |X 40
15| 19E| 25 X X 80

360

5D

Total number of acres to he irrigated

9. Describe any other water rights used for the same purpose as described above 37~0448, 0629,
0630, 0631 (surface water); 37-2686, 7598, 7799 ({(ground water)

10. Toyour knowledge, has any portion of this water right undergone a period of five or more consecutive years

of nonuse? _yes | If yes, describe in item D, REMARKS,"



WICROFRLATED

8. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire right is owned by the applicant,

omit part B}. :
1. Amount of water: a. 1.11 cubic feet persecond (16030./3603(:. X 2.5cfs =
&/or 1.11 cfs)
b. acre feet per annum
2. Point of diversion SE Y SE %4, Section 14 Township 18
Range 19E  B.M.,, Blaine County
Additional points
3. Placeofuse: * Portion of Land Under Decree * % Acfes Actually Irrigate:
. NEY. T W , W - : o SE,
TWP. RANGE '| SEC. 5 . : : : ; - : TOTALS
‘| MEw | Nww | 8wy ] sEW| NEW | Nwn | sww | SEw NE‘J‘-\ NWY% SWY | SEW-J 'NEW | NW% | SWW'| 'SE%
, i ' |
I [ : T T T 7 T 7 1
L leal L DD D el L] x| 4 Jreos
| O L O O O D ' B
;I I I . ! i a
. [ T
1s{ 19E | 23 | I I | L 241 8 ] 24
- ! O O O O I O I O I I
24 ! o 13731 ! 17 85 **
I ‘ ’ { ; : l * N ]
! i .
} ‘ ) 4 ) |

Total number of.:acres totbe irrigated 109
C. DESCRIPTION OF RIGHT OR PORTION THEREQF, AFTER THE-REQUESTED CHANGE
1.  ‘Generadlilnformation
a. Amount of water to be diverted 1.11 _ ¢if.s. &/or acre feet

b. Description of diverting works . New headgate and ditch on Loving., Creek

¢. Describethereasons for the proposed changes ~Original P/U is being 'sold without
water rights. Water will now be used on new lands in a more-

efficient gravity sprinkler system. A new diversion point is

needed to accomplish this.

2. Change inpoint of diversion
Point of diversion __NE Ve NE v, Section _ 24 Township 15
Range . L9E ,B.M., _Blaine County

Additional points

3. Change in place of use
a. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust,

mortgages, or contracts? Yes X No. If yes, provide a notarized statement from the holder of

the lien, deed of trust, mortgage or contract agreeing to the proposed change.

b. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer

Original P/U will be irrigated with otherwatsr rights obtained
by the new owners. '

» 3



c. Describe the lands or.f.ilace of use to which the right will be tranired:

——— e T K A i ——
; NE% T NW% ‘ SWY | SE%
TWP. RANGE SEC. B — - - " TOTALS
J‘L NE% | Nww | swu | sE% | NEVw | Nww | SWY% | SE%:] NE% || Nwvw |'swn | SE% | -NE% | NWY | sww% | SE%
[ . : ; B | R . . | .
i " H . ' . : ! | E ! ' :
1s| 19| 13y o = : 1 19 1347 36p0" { 109
N . B R f B [ B B
i ﬂ E ,
! . 5 ) . i
' :
! H ; ; ; } ;
r p ; ; p ; :
~ 5 ; i | ; :
; | ; ! : ’ :
i : ) } E
; 1 | | (.
: i .? . .l
. | : !
! : q § . : i
i : ) I { ) ! . ;, ;
109

Total number of acres to be irrigated

4. Describe any other water rights used for the same purpose as described above. 372553, 2575
(ground water)

5. Draw a map indicating the new point(s) of di\'rersi_on and/or the new land to be irrigated. Show clearly the

land involved by section, township and range number.

. 1 1 1 : 1
i 1 : | 1 ) : |
i 1 1 1 ; 1
i 1 ; | ? 1 : |
'E 1 + NTowlispe 1
§ ] J 1 | ‘ 1 1
! 1 1 Eo;{s:a‘ MERDAN | | b
o __. 0 1 _r 1 I I
; 1 ; 1 1 i : 1
E ) : i 1 i [
; 1 ‘ ) 1 ] ; [
! l ‘ I j [ ; | ;
i 1 ; Lopms-CR ; | !
I ‘ 1 A pEw Dbt oF I, { ,:
I ' [ 1 wosleson ! i
[ ': [ i [ i ) 1 ;
1 ) 1 | 1 ¢ ‘ ; 1
| : | | ! : ; |
‘l__ i fl ___F new pAAD T HOLHEHWRY 20 |
| i 1 ; I f [ :
1 : J } ‘ | !
i ] - ' <} 4 : 1 :
i | T~ = T 7 <1 ; - 1 l
; i i I KISYIRG- Powrt oF DivglSIen | i | :
! 1 y { 1 ‘ 1 ] i
A 1 1 i 1
| : L 1 ! it ’ |
1 : 1 Cad ) 1 ] | ;
{ ; 1 | ; 1 | ! ;
] ‘ 1 ‘ | ‘ 1 ; I :
I | i ! ‘ | 1
| ! | | |
| | | | |
1 | | I |
| ! | I |
| | | _ t _r k1 | ]
I 1 ' ! |
| | | ( |
| | I | I
| 1 | 1 i
t I I I i
I_ _ I'______l______l___ ________ ___"I___
| ! ! ! | | i
( 1 1 ; | 1 |
1 { ] I I { I

SCALE: 2 inches equal 1 mile. Draw plan in ink.
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D. REMARKS -
See original application '

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement
in use of the original right. The information contained in this application is true to the best of my knowledge.

| understand that any willfull misrepresentations made in this applicatign may resuit in voiding its approval.

{Signature of Applicant)

Subscribed and sworn to before me this _aa)'*day of Q CULH/ , 19 _LEJ_

(Notary Puplic)

N

My commission expires

-
————
£
£
—
o

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No. 37-0252

and said application is hereby APPROVED sub;ect to the following limitations and conditions:
1. A measuring device and 10ckab1e contro111ng ‘works of a type acceptable to the

Department shall be permanently installed and maintained as part of the d1vert1ng
works. 2. Use of water under this right is subject to control by the watermaster

of State Water District No. 37. Big Wood River.

E7 -

Witness my hand this day of . November

/ﬂwéﬂ«m

Ch1ef Operat1ons Bureau

FOR DEPARTMENT USE ONLY

Received by, 7}/} Date j&;u5__ Protest filed by ___[None€
g Fetr gy
Prelim. check by Fee = G
. 7 iéié #’iii
Receipted by Date ¥

Published inwv&‘mﬁ% Copies of protest forwarded by
Pub. dates %;— B %‘A’f ;

Hearing held by Date

5/ : .
Watermaster recommendation requested on Mf Recommended for ...@ denial

rec'd. %Q/Fs‘ by _ADM.

» @




Transfer No.

Form No, 222 8/84

Water Right No.

[/0

APPLECAT OM FOR TRANSFER OF WATER RIGHT
To Change the Point of Diversion and/or the Place of Use

Laura L.
iam A. McMahan and/or McMahan Phaone (2&6 726-3855
FP.O. Bex“3125, Ketchum,_Idaho 83340

Name of applicant

Post Office address
A. DESCRIPTION OF R{GHT AS RECORDED
1. Right evidenced by:
a. DecreeNo._37-0252 Decreed to J. C. Gilihan
. {Namg)

in case of S. CNFrost et al Vs Altu;/:s Water Co. et ux

datedin _Dec. 13, %909 in Fourth District C

{(Name of court)}

b. License No. issued by the Idaho Pepartment of Water Resources

Ebunty of _Lincoln

c. Claim No. \ on file with the Idahb Department of Water Resources

2. Attachacopy of lastyear's tax notice for the property to which thé water right is appurtenant. If the applicant is
not the original holder of the water right, exklain how it was gcquired _Se€€ attached deeds

for evidence of ownership\of 155 adres described in paragraph B,3.

Please note that 40 acres l}ave be;én sold with a reservation of

water I‘l e deed from )K:Ma an to Kepnedy).
3. Source of water re;y Prl ributary to %li"%}f Creek
4. Date of priority June 1, 1887
5. Water is used for the following purposes:

amount _ 2.3 CfS ¢, irrigation to
amount for to
amount for / purposes from

6. Total amount of water under right: a. _2 A
b.

7. Locationof griginal point of diversion is / Y of
County

Township : Range . B.M., in
not specified in decree- \\

Additional points of diversion, if any

8. Lands irrigated or place of use:

NE% NWY SWY SEY \

TWP, RANGE SEC - TOTALS
NEY | NWY [ SW™% SE% NEY% | NW% | swh | SEw | NEW | NW% | SWY | SE% | NEY | NWY% | SWY | SE% \

1819EI23 ‘ ' X \10
1 S| 13E | 24 / x| x x Ix | x Ix 24\

/
1 S| 19E | 25 X X 80 \

B ?@H[UM@}

Total number of acres to be irrigated ._.3_.6_0_.___

9. Describe any other waler rights used for the same purpose as described above __37-0448, 0629,
0630, 0632, (surface water); 37-2686, 7598, 7799 (ground water.).

10. Toyour knowledge has any portion of this water right undergone a period of five or more consecutive years

of nonuse? yes If yes, describe in item D, REMARKS




LCROFLED

B. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire right is owned by the applicant,

omit part B).
1. Amount of water:a. __1-08 cubic feet per second Note: 155 acres y 2.5 cfs =
' &/or 360 acres 1.08 cfs
b. acre feet per annum
2. Point of diversion ___SE vi___SE 1, Section 14 Township __L S-
Range _ 19 E  B.M., —_Blaine County
Additional peoints
3. Place of use:
‘! | ‘NE% i NWY ‘ sww o BE%
twe, | mange | sec. , . ' " - = , TOTALS
NEY NWY% | 5w SEW ;] NE% | NWY SW¥ | SEV NEY NWY: SWt | SE'% ] -NEY% MW, Sw‘fu.
1 19823 | P11 1 s
S . | ) | ; | 1k - y 1 X 40
1S | 198[24 ; \ , ix ¢ 311'/;. 1 1 x: | 115
; : T \ ; / f 1 { 1 1
\ 1 | i ! H i : : i .
! : b ! ‘ i ,
| T T 170 T T 1 1 1
| \ | Y 11T T 11T 11
[} . / :‘ l : 1 !
i ! ! / j : ‘- T : '
x ; i ' ) ‘ | : ;
155

Total number of acres to be irrigated

C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1.  General Information
1.08.

a. Amount of water tq_pe divertrg\d c.f.s. &or acre feet

b. Description of diverting works

ed changgs The new land to be‘irrigated_is higher
lon a the new point of diversion will allow

i L []
C:3, below. The land des paragraph B.3, above, has been or will be
sold, subject to areserviﬁlon of this water right.

than th% eRSSFTAGIEARLS OE1S

me to take _advs age o g

Propo
4 1pvepr g

2. Change in point of diverfion

Point of diversiory _NE Y NE %, Section _—__ 14 _ Township _18 _
Range 19 ,B.M., Blain County
Additional p7'{ts : None

/ AN

N

a. Arethe s from which you propose to transfer the water right subject to any liens, deeds of trust,
XX

3. Change in pldce of use

mortgages, or contracts? Yes No. If yes, provide a notarized statement from the holder of

the lien, deed of trust, mortgage or contract agreeing to the proposed change.

b. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer
All land described in paragraph B,3 has been or will be sold

with all appurtenant surface water rights being reserved. The buyers will

continue to irrigate these lands with water from other sources.




¢. Describe the lands oiace of use to which the right will be tran*red:

3 NE'% NWY% SW SE% S
Twe. RANGE | SEC. | . ) ; y y . _ - . TOTALS
NE"% | NWY% swu | SE% | NEW | NwUw SWi | SEY | NE% NwY. | SW | SE%| NEw . NWY | SWY SE'%
1 | : '
19E| 13 29 | |30 50
1 19E| 14 | 30 40 40 110
| ; : |
i 1 /.
1 N ! ’ ' : / '
| N R N A DU A D BN NN B B
NEEREEE T T T 7
1\ U W S T NN T /
i ; ) 5 : ) ) i | :
Fotal numbgt of acres to be irrigated 160
4. Describe any other water rights used for the:same purpose as deséribed above, _37-2553, 2575,

(ground water); 37-0712 (Qurface water - if trangfer approved)

\

Draw a map indicating the new ;{oi.nt(s)‘ of diversion and/or thg new land to be irrigated. Show clearly the

5.

tand invelved by sectien, townsh‘ikp and range nurnber.

1 -2

| [ DU D
1 1
[N P
1 W IV DT ¥
T B

__ | Ress

1 : :
| !
l i
| .
| Lovs

G — ——‘l ——————————
1

I
INE1 POINT PP
1 1

i ‘
| M&-w.—%&@-b-’"@f“

-y ot e ] e ma - ——

Lo ]
. I ) ] ‘ i
1 : i
—_—— il:. ;‘:.‘ ‘: i :l
I 1
IR R 1 1
t | |
| i | I
[ - I !
l | '
‘ i I . ' |
| I | | ! I i I
| { { | { | 1
I 1 1 l | I |
I 1 I | | i (
I | 1 1 I I |
( | | 1 ___l_______l_______l___{
| r | [ ) | I [
1 t I { A 4 | I I

SCALE: 2 inches equal 1 mile, Draw plan in ink.




Ll =01 bigle )

The Gillihan water right (37-0252) was not used during the 1977 through 198
irrigation seasons, when I was in the process of installing a pressurized
wheel line sprinkler system for the groundwater rights (37-2686, 7598) and
D. REMARKS develcopingand designing a method to pressurize the Gillihan water

right. I consulted Mr. Reed Newby, the local water master, prior to ceasing use

of the GitTIftham water right.  He approved my proposaland I continued to pay a

portion of his normal fees during that period. The svstem was Completed and the

Gillihan water right returned to beneficial use during the 1983 and 1984 1rrlg—
sing

atich-—seasons oG

all or any portion of this water rlght.

. /
| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement

in use of the original right, The' information contained in this application is true to the best’of my knowledge

.
b AR
-y * — - - -

BN o s a'
Subscnbed and sworn to before me thls é day of

My commission exp|res | ,l& ‘“

L oar i Tt f;,

ACTION OF THE DI

This is to certify that | have exammed Apa

] &

and said application IS hereby

. £ -
o B
¥, SN N T L e A, o ‘* ‘;3‘.-...__——__4
. “7 L]

Witness my hand this ___________ day of / S N \ , 19

FOR DEPARTMENT USE ONLY

Received by Date ;%( < — Efrotest filed by

Prelim. check by Fee 50 fad #30 P2 \

Receipted by //r%‘.r’ s~ 278 _ \

Published in Copies of protest forwarded by \

Pub. dates Hearing held by Date ___\___

Watermaster recommendation requestedon Recommended for approval denial \
rec'd. by QQESLA‘;4
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& 0RPORATION @
WARRANTY DEED

-
o

FOR VALUE RECEIVED,

REPUBLIC NATIONAL LIFE INSURANCE COMPANY

# corporation duly organized and existing under the laws of the State of Texas -, granlor, does hereby

Grant, Bargain, Sell and Convey unto

WILLIAM A. McMAHAN and T.AURA LYNN McMAHAN, husband and wife,
P,0, Box 1057, Ketvhum, Idaho i
graniee, the following deseribed real estate, situaled in Blaine County, Idaho, to-wit:

Township 1 Noxrth, Range 19 E., B.M., Blaine County, Idaho
Section 32: SkSEX

b A T R i TR MW*WW@"’F}‘“:“N > 'm’ AT TR L
ffownship. 1 South, Range.13 Eo5-B.M7Bla 1 1B COUNE Y7 "»ea:Id ho

g,

LSectlon 13: CAIL of ‘th“é‘“’s”!«”swﬁj“ﬂé"ét Sf railroad-right, ef wa

H‘—?‘-“a#—

[EXCEPTING. that portion jr:hereof;-conveyed to the.f

fS¥ate of- Idaho foruhlghwayr-r1ght-—o£-—way déscribedy

En"Warranty Deed '\recorde g »e“bruary's, 1969, 8%
IHstrument- Noi-131958 ~records of. Blaine “Ccountly,

(fdzhot

= A i

(gaetion 23T, NEZSEX, EXCEPL..thers30WNNESSE!

section 24: (NLNWE, EXCEPTINQ’_@at ‘portion-thereof’ gonve{ed;
€S State.“of Idaho for highway - rlgh —of-way descrlbed
fin Warranty. . 7 Deed recorded; FebruarrhS,lelGQY,» as—-z
(Lnstrument..No., §l31958*~ records -of. Blaine- Counj—g
E@_af}x "SWLNW!’@; TR R haaal oot thed
@M*’S‘ﬂkwexcepﬁ:wzsxﬂ}xwl'smﬁ

TO HAVE AND TO HOLD, the said premises, with their appurtenances unto the said Grantee and to the Grantee's
heirs and assigns forever. And the Granlor does hereby covenant to and with the said Grantee, that the Grantor is
the owner in fee simple of said premises; that they are free from all incumbrances except as above described and that
Grantor will warrant and defend the same from all lawful claims whatsoever.

IN WITNESS WHEREOQF, The Grantor, pursuant to a resolution of its Board of Directors has caused its corporate

S AL P2/ 08 LERNUISN

.name to be bereunto subscribed by its Vice  President and jts Ass't Secretary.
Dated: July 9, 1975
ST Wells, Assi : .,'SECREIAR?
’ &‘ *hepee" -
"l vy o
N :' Tt
STATE OF 13036X TEXAS STATE OF IDAHO, . .
e Llret ™ '
County of Dallas . County of 22 e ¥ 2
On this 9’(, dayof July , 19 75 1 hereby certify that this instrument was filed for re-
before me, a Nolary public in and for ssid Slale person cord 8! the request of Oo .
ally appeared Robert C. Muchmore and at 2o  minutes past /ieo oclock m.,
S. A, Wells , known to me to this 7§ = day of ,
be the Vice President andAss't Secretary of the cor- 19 ?;, in my office, and duly recorded in Book
poration (hat execuled thigdnstrument or the persons who Deed
executed lhedmstrumcﬁb f&h?‘f oFsaid corporation, and of Deeds at Page
acknowledged to me ora’non executed the . -
same. RN ’M’?m'ﬁw ___________
IN WITNESS w;{l-:REOF I have ht\r(hnb et my hand Ex-Officio Recorder.
and affixed my 8{{i m! 1, 1the day anr%)car in thls cer- -
tificate first aboj-' : > : By ﬂ"K--- Y.y,
s e el / Fees $1 ,L ENTERED & ENTERED ON L‘A'glN De‘my
- QLary Pllbllc IDI". ‘g"Sjale (\f Di.a TE}C r FiLsmeD ©O INDEXED gt PARTY
- Rt-r-ldmg at 'Dd}‘ ‘\ [lSM“" to: COMPARED O INDALED 3nd PARTY %
“T"‘"_’l Faa - -

et W@HM}@ Craphic servicn
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. Key Puncked (] - 'l';t Tretaurar |
Master Wi ] 1

Pred Cord .
"t Ddmpared

e e 2§

Y, hugband end w!fa, GRANTOR(8)
"‘k _F‘ .’
CWILLIAR A. McNAMAR and LAURA

Cocity of "' 43
829 WARRA?
CTET e W R Ny S R L GEANTEE(S}
of - Esbtoluw 7 T Connlyat L ELE fbé’-j-} T Etnte of Iduho
for the sum of " TRYE- 30T B 0/100 = - v 1 S Dellers (8 11, (4 )
L L s e Bnd other piod ond valuobliighwelidoration - ;- U
557 e Follgwing Grseribed troct(s) @ B3 b2 iERtne YT 0T L - - County, state of Idahos

of -
- . berebr

-y

P YF

I s

neo, 19 East
lzlne County,
%) exlating
Easensnta,
Eive covenants,

Townghlp 1 3cuth}
of -Boleo Maridien:
Idenc, “subleck o
patentpeetiyati:
rightsief Wiy, pritig
2ening oidine o Tappliceble

il iRp podsn; 2o rogulations,

T e
N 2L i
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. LYNN MoMANAN, fuobana ¥ wife,




o N Crurtesy of BAWTOOTH TITLE CO, Inc. bn e
s/ 9 ~j .
* ’ a‘.'b

For Value Received )
WILLIAM A. McMANAN, (Also known as Willfam McMahan), and LAURA LYNN McMAHAN : T

husband and wife - ﬂ
Herelnafter called the grantor, hereby grants, bargains, sells and conveys unte ’
JOMN F. KLNNEDY, JR., a married man, AND e
MAE E. KENNEDY, Trustee of the May E. Kennedy Trust dated November 8, 1982. CH
whose address 18: 1400 South Camino Real, San Bernardino, CA 92408 S
Hereinafter called the grantee, the following described premises, in .. .Blalng ... County, 1dsho, ‘
to-wit: -

Township 1 South, Range 19 East, B.M., Blaine County, ldaho
Scction 23: NEKSER, NWLSEY.

RESERVING unto the Grantor hereof all water and water rights ! = ‘

appurtenant thereto. N AN
R .

SUBJECT TO Agreements and easements of record in the records A

of Blaine County, ILdaho. T

z

I 8 '

A "C_.".‘ m oAt S

= T e Su

= 0 F o s
o l 5 g ST
TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee {: .
and to the Grantee's heirs and assigna forever. And the said Grantor does hereby T
covenant to and with the said Grantee, that the Grantor is the owner in fee simple of asid premises; @l

that they are free from all incumbrances except as described above and that Grantor will warrant TR ‘
and defend the same frem all lawful claims whatsoever. . .

Dated: May 15, 1984

4 ,::. ‘\, o -f

gTaTe OF IDAHO |, COUNYY or Blalne STATE OF IDAHO, COUNTY OF

[ AN dny of Mgy , 1889, 1 hereby cortify that this Inctrumont wes filod for moesd st
batore ma, a hotary public In and for sauid State, per the request of
conally 64poored y1)1am A. McMahan, also at minutes past ook m,
known as Willfam McMshan, and Laura this day of .
Lynn McMahan, husband and wife. 13  , in my oifice, and duly rocordcd In Pozk

of Decds Gt page

knotm to ma to be the porcea 8 whoty pame s are

sabcoried to the within lestrument, and acimowriedged to
me that they have the same. :
ﬂu) 7. er
% Bty

. nsan-,(mue ros
Bonlding ot Fv . Hahe
Comm., Explres z? . Mnf) tox
: ’x;z::__é’_

Jﬂﬂﬂﬂﬂ‘\\ﬂﬂbﬂ%g.}
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. T .

A - 'i’«,.,--:', i :
. HILLI.AH A. Kc.HAHAN.' {Also h\m as Htll:lm ﬁcnahan)
i " _._ _w::“h‘_:‘%"::ﬂ ﬁ_ ,J'l,, -y TR 1

e * huchond ond” wif b
R e S e

' Bk T RN Bald
Hereinanea- r.aned the amsﬁbf l.erpby "grants, Ba.rg im wﬂu nnd eonvay' oato’-

JOHN ¥. KENNEDY, JR,; a marpfed man, AND .3~ &% @ 7w CRTIEESND VY L i
H.A.E 2. KEHHEDY, mntae of tba Mea E. Ke nedy ‘rruﬂt dated Navossbcf 8, }632. wa ol .
R & RS A LT, 2 o
Sm Bernardina,‘ gﬁ‘ ,t,{ 2 4
;,, . - -_g__:{; o ‘;__. " H b

e ammﬁ

e T e

e - ...-;.-,-;-q_r'-

J £ o ~
- ~ RESERVING un:o the Gra.utor hereof all vnter and water rig ts
appurtenant thereto. . . i

-

SU‘BJECI‘ ro A.greammts and easemente of record in tha reeoga
of Blaina Coun:y, 1dzhe. o

ot

This Deed 1o baing recorded to correct thnt
Deed recorded !!ay 15. ‘1984 as Instnmnt
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“CONSOLIDATED TAX NOTICE AND RECEIPT | TnGoisTaicT G T AMoUNT RECEPT ) =
BLAINE COUNTY TAX COLLECTOR 1983 STATE « 000007 o 70| FULLPAYMENT Eﬁ:
HAILEYs IDAHO 83333 . . COUNTY « 001647 163.78'" 638412 &

REAL PROPERTY [RECREATION DIST| .000128 12,74 : (="
MARKET VALUE Tucmmmui PARCEL NUMBER BILL NUMBER g0l DIST #61 003026 300, 9g|sweToT s @%ﬁ
99,437 75=-00RP015190231620A | 12994 SCHOOL OVERRIDE| +000960 95.46/"" | g"
PICABO CEM « 000050 4,980 =
FR NESE. SEC 23 RURAL FIRE « 000599 59«56 1mmmmmm7i
' NWSE.NESW.FR NWSW TL 3143, ™ 319406
3 FRN1/2NW TL 4189,SWNW. SEC 24 PEN. ©. 38
" 1S 19E SUB TOT 3:?5.“,1{_]
INT g5
ot 337.29
MC MAHAN, WILLIAM A ETUX 2ND INSTALLMENT

AC 272.880 RT 1 80X 350
BELLEVUE, ID 83313

DELINQUENT CERT.

2« 006417 638a12

LEVY SHEETS AVAILABLE UPON REQUEST
YOUR CANCELLED CHECK IS YOUR RECEIPT

e - - - e v B TH o detw etes . PR J—



HOGUE, SPECK & AANESTAD
A PROFESSIONAL ASSOCIATION

TERRY G. HOGUE COF HAILEY OFFICE:
JAMES P. SPECK ATTORNMNEYS 16 WEST CROY STREET
DOUGLAS J. AANESTAD 220 EAST AVENUE SUITE K

J. STEPHEN CRABTREE POST OFFICE BOX 987 POST OFFICE BOX 460

KETCHUM, iDAHO 83340
(208) 726-4421

April 8, 1985

TayRi . HAILEY, IDAHO 83333
£ @ (208} 788-3567

Mr. Jim Stanton APR 8 1985 L 726 YR/
Department of Water Resources . , s

1041 Blue Lakes Blvd. North < Dapertsnont of Yater Musvurcas

Twin Falls, ID 83301 Sewtharn Disiat Cftins:

RE: Applications for Transfer of Water Right - William A.
McMahan

Dear Jim:

Enclosed I am returning the five (5) Applications for
Transfer of Water Right which were previously received by
you on February 14, 1985. These Applications have all been
notarized. I am also enclosing our check for the sum of One
Hundred Dollars ($100) as the balance due on the filing fees
for these applications and a copy of the aerial photograph
depicting the lands historically irrigated by Decree Nos.
37-0252 and 37-0712.

Please»call me if you need any further information for
these’ Applications. Thank you.

Sincerely yours,

HOGUE, SPECK & AANESTAD

W

James (P. Speck

JPS/kw
Enc.
cc: Bill McMahan




AFFIDAVIT of PUBLICATION .. .

} s

@LENT STENNEW being first duly sworn,

deposes and says that he is the printer (publisher) of the Wood Riv-
er Jjournal, a newspaper published every week in Hailey, County
of Blaine, State of Idaho; that said newspaper has been continuous-
ly and uninterruptedly published for a period of seventy-eizht consecu-
tive weeks prior to the first publicatinon of the annexed notice, and is
a newspaper qualified to publish legal notices as provided by act of
the 1919 session of the legislature of the State of Idaho, known as
House Bill 145; that the annexed advertisement was published ance

each week fur___c;_consecutive issues in sald newspaper

proper and not in a supplement; that the date of the first publication

of said advertisement was on the_c:g.i_fﬁ_day GLB&S_\&L

lgﬁfand the date of the last publication was on the_:i_
gep}em&r , 19 (8'5

State of ldaho,

County of Blaine

day of

Subscribed and sworn to before me this -S

i

NOE'ARY PUBRLIC

WOOD RIVER JOURNAL
Halley, Idabo

COST OF PUBLICATION ﬂo‘p{\(
S

Numer of Picas per Line____

Number of LinesinNeolice _ _ __ _ _ _ _gungﬁ_
Number of Insertions = ) el 0?4 .
Linestabular at 5/Pica
e, Lines straight at Sl te ¥ 4/Pica
13 Subsequent lines at 2.2 Tle 3/Pica
TOTALCOST__ 55.44
D
TTTTe———— ’

.orv OF NOTICE

(Paste Here)

TITLE 0OF KOTHE

#37-D255

PLAINTIFE ATTORNEY

DEFENDAXT
PLATNTIFY
_De?‘k of Lk)(a’rer Res
‘\ BiLL e &
'Water right change
 tiled by McMahan

e
NOTICE OF PROPOSED
CHANGE OF WATER RIGHT
NO. 37-0252 Part

. Notice is hersby given that
Wwilkiam A, and Laure L. McMahan
of Ketchum, \daho, have applied |
10 the Depanmemt of Water !

- Resources for a change of plece
of use and chenge' of point of
diversion of & right from Aubrey
Cresk tributary to.Silver Craek.

. The nght described sbove is
evidenced by decrea to J.C.
Gilihan in case of 5.C. Frost et al
vs. Alturas Water Co. et ux, dated |

. December 13, 1809, in Fourth

1 District Court, County of Lincoln,

1 and is recorded as foifows:

I Amount: 2.5 cfs

. Priority: June 1, 1887

" Point of Diversion: No paoint of

. diversion specified in decree

' The water is used for irigation of
480 acres within NESE, Sec. 23, .
N1/25W1/4, SESW, N1/2SE1/4, -
SWSE, Sec. 24; NWNE, NENW,

| Sec. 26, T18, R19E

' PORTION OF RIGHT
TO BE CHANGED:

Armount: 1.11 cfs

1 Point of Diversion: SESE, Sec.

14, T18, R19E, B.M,, Blaing Coun-
ty
Place of Use: Portion of Land
Under Decree: NESE, Sec. 23;
N1/2SW1/4, NWSE, Sec. 24, T15, |
R19E for wpgation ©f 160 acres. !
Acres Fistorically Irrigated: NESE, |
e N S|
24, T15B189E forirrigation
acres. . T
PORTICN TO BE CHANGED
AS FOLLOWS .
Amount: 1711 cfs
Point of Diversion: NENE, Sec.
14, 715, R19€E, B.M., Bleine Coun-
ty
| Place of Use: SW1/4, Sec. 13,
"T18, R19E for irrigation of 109
acres. i
Any protest against approval of
the proposed change of the right
described above must be filed
with the Idehc Department af .
' Water Resouces, 1041 Blue Lekes
' Bivd. North, Twin Falls, Idaho |
83301, on or before September !
16, 1885.

I
E T A KENNETH OUNN |

Diractor
Publish: Wood River Journal—

August 29 and Septernber 5,
‘L1985. . .

e e e e




Form No. 222 8/84 FEB 14 1985 g | Tfansfer No.

P -r’u_|"' ‘41- ‘i“ - ﬁ. . & . . .
bR by ]
B . .

Water Right No.

Depursnant of Watar Reseursa

pathen Dbt 28 IDAHO VO }D

DEPARTMENT OF WATER RESOURCES
APPLICATICN FOR TRANSFER OF WATER RIGHT

To Change the Point of Diversion and/or the Placé of Use
Laura L.

Name of applicantWilliam A. McMahan and/or McMahan Phone __208/726-3855

Post

Office address _F-O. Box 3125, Ketchum, ID 83340

A. DESCRIPTK)N OF RIGHT AS RECORDED
1. Right evidegced by
a. DecreeNg. 370252 pecreed to J.C. Gilihan
{Nameg})
incaseof \S.C. Prost et al vs / Alturas Water Co. et ux
dated in Dec\ 13, 1909  in__Fourth Distric uobnty of _Lincoln
{Nama of couft)
b. License No. issued by the Idaho Department of Water Resources
¢. Claim No. on file with the |daho Department of Water Resources
2. Attach a copy of last year's tax Rotice for the property to which the water right is appurtenant. If the applicant is
not the original holder of the water right, explain how if was acquired
See Attached Addaéndum
3. Source of water Aubrey Sprin§\ Z tributary to Silver Creek
4. Date of priority _June 1, 1887 \
5. Water is used for the following purposes:
amount _ 2.5 C©fs for _irrigation A\ purposes from to
amount for plyyposes from to
amount for f( purpdses from to ‘ i
- (month/day — both dates inclusive)
6. Total amount of water under right:  a. ubic feet per second
/ x$bOk x
b. agre feet per annum
7. Location of original point of diversion is Y ot s of Section
Township Range J B.M., in AN A County
‘ F . .
Additional points of diversion, if any pot specified in dec;
8. Lands irrigated or place of use: /
NEY% / NwY SWY SE'%
TWP, AANGE SEC. [ TOTALS
. HEY | Nwv | swih | SE% ] NEK NW'"% 1 sSW4 | SE% NEY 1 NW' swu | SEv | NEw Nww | Swa §Q':‘$7
U — i L
.
18| 19€ | 23 / | X N\ <0
15]1i9E | 24 X| %X X |X X 1X 240
1'S] 19E | 25 X X 80
bl 7 e
J LJU L ¢ iJ'..'-:J.é';;!JiL.__ J

360

Total number of acres to be irrigated

9. Describe any other water rights used for the same purpose as described above __37-0448, 0629,
0630, 0631 (surface water}); 37-2686, 7598, 7799 (ground water}.

10, Toyourknowledge, hasany portion of this water right undergone a period of five or more consecutive years

of nonuse? ves If yes, describe in item D, REMARKS.
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¢. Describe the lands or place of use to which the right will be transferred:

Wﬂ

I

NEY% - NWY% SWY SE%
TWP. RANMGE SEC. - TOTALS
NE% | mww | sww | sev [ nEw | nww ] oswi f SEV | NEv ] nws [ swi | SEv | NE% | Nww | swYh | SE%
—L S —
== — —
1s| 19E| 13 20 30 50

15 |19E [14 | 30 40 40 110

160

Totat number of acres to be irrigated

37-2553, 2575,

4.  Describe any other water rights used for the same purpose as described above.

(groupr? water):; 37-0712 bhsurface water = if transfer apg:oved)

5. Draw a map indicating the new pgint(s) of diversion and/or the new Ia%d to be irrigated. Show clearly the

iand involved by section, township apnd range number.
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1977 through 1982 irrigation seasons, when I was in the process
of installing a pressurized wheel line sprinkler system for
Réﬂgﬂgﬁoundwater rights (37-2686, 7598} and developing and
ing a method to pressurize the Gilligan water right.

I consulted Mr. Reed Newby, the local watermaster, prior to
ceasing use of the Gillihan water right. He approved my pro-
—posal and I continued to pay a portion—-of his nermal fees— ———
during that period. The system was completed and the Gilligan
water right returned to beneficial use during thé 1983 and

1984 irrigation seasons. At no time did I ever intend to

glve up or forever stop using all or any portion of this water

_______

The Gillihan water right (37-0252) was not used durlng tQW{TDP@ﬁ Lm

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement
in use of the original right. THe information contained in this application is true to the best of my knowledge.

| understand that any willfull misrepresentations made |n this appllcatlon may result in voiding its approval.

- ,-Su'bscribebd a<ng sworn to before me this ;&day of L-ém”/‘/ 19 I
‘! —/
(N7 7
o,

7 Ry

My commission expires J//?J’/‘Z/

vt ACTION OF ;,T'H_@DIH_EQTOR, DEPAHTME_'NT OF WATER RESOURCES
This is to certlfy that | have examined Appllcatuon for Transfer of Water'Rights No.

e ,','57,"_'-1 1 i ( . u

and said application is hereby’ ___ " 2N : :’;f_:_-‘w-r subject to the followmg limitations and conditions:

Witness my hand this . day of : 19

FOR DEPARTMENT USE ONLY

2
Received by ; #«— Date / "(/f’ 75 ”Protest filed by

Fee{so. 2 “’-20; Hr8533¢

Prelim. check by

Receipted by ab_a?,,ﬁ—/ Date %//ﬂ" Is278
Published in W Copies of protest forwarded by

Pub. dates /~S" o ?/ / . Hearing held by Date
Watermaster recommendation requested on M Recommended for approval denial
: rec'd. / /‘fs- by
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ADDENDUM TO

APPLICATION FOR TRANSFER OF WATER RIGHT

A.2., This water right was originally decreed to a total
of 360 acres of land in Blaine County. I have owned 155 acres of
this land since 1975 (see attached deeds from Republic Naitonal
Life Insurance Company and John Welsh - please also note that in
May, 1984, I sold 40 acres of this land with a specific
reservation of this and all other appurtenant water rights - see
attached deed from McMahan to Kennedy). Since 1975, with the
exception described below in paragraphs A, 10 and D, the entire
water right has been delivered to and beneficially used on these
155 acres. The local watermaster, Mr. Reid Newby, states his
records indicate the entire right was similarly delivered and
used during the entire 25 years he has been watermaster. To my
knowledge, based on personal observation and conversation with
Mr. Newby, there have never existed during this 25 year period
diversion works capable of transporting water from the point of
diversion to any of the remaining 205 acres (with the possible
exception of the W1/25W1/4NW1/4SW1/4 of Section 24, T. 1 S., R.
19 E., B. M., now owned by Teren).

Furthermore, the ownergs of the 205 acres in guestion-
have known about and acquiesced in my use of the entire water-
right since 1975. 1In reliance upon my continued ability to use
the entire water right, I expended a significant amount of time.
and money in the design and development of a system to pressurize.
the entire water right for efficient and adequate irrigation of
lands within the 155 acres I own.

B.3. As described above, the portion of this water
right originally decreed to the 205 acres which I have never
owned has, historically, been delivered to and beneficially used
on the 155 acres I do own described below. The balance of the
water right (1.08 cfs) is the subject of a separate Application
For Transfer Of Water Right. 1I(believe)I have established
ownership of the portion of the water right which is the subject
of this Application (1.42 cfs) by adverse possession and reliance
to my financial detriment on the acquiesence of my neighbors. )

C.3. The 205 acres to which the 1.42 cfs was originally
decreed is not now, and has not been for at least the past 25
years, irrigated by this water right (with the possible exception
noted in A.3. above). The 155 acres which has been irrigated by
this water right will continue to be irrigated by other water
rights {(e.g. 37-2686, 7598).
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Fhus Blank Fyenehed By SAl mu‘-u Fivne GO, il

@orroRATION ®
WARRANTY DEED

FOR VALUE RECEIVED,
REPUBLIC NATIONAL LIFE INSURANCE COMPANY

a corporalion duly organized and existing under the laws of the Slate of __I@?S‘?_S_ ____________ , Erantor, does hereby
Grant, Bargain, Sell and Convey unto

WILLIAM A, McMAHAN and LAURA LYNN McMAHAN, husband and wife,

P.0. Box 1057, EKetvhum, Idaho
grantee, the following described real eslate, situated in Blaine County, Idaho, to-wit:

Township 1 North, Range 19 E., B.M., Blaine County, Idaho

Section 32: SX%SEX%

‘ml\

@ownship, I SOGEH, Kande.19 E., B.M:;.Blaine. e County,. ldahd
(SEction13: gAIL Gt ¥RE SENSWY West of railroad Fight of.way;
EXC P‘I‘ING tha L-portlon thereof. conveyed to. thef

& eI

EStateuof—-{[daho' for«hlghway-.r1ght-=of—wayw_ deEEr;bed?
é:gﬁ“Warranty TDeed _recorqrded,pFebruary- 53 ,,,196 ) fé"s
nstrument Noi~d131858;-records.. of. Blainie_ County,

§dahot

T

(gection 23 7 NELSEY,. EXCEPT. the SESWENELSERTF
ction 244 CNENWE,” EXCEPTING "that portion . .thereof .conveyedt

g6 stateof. Idaho. for highway' right-of-way deSC];'lbed
T WATTanty Deed recorded Februaryn-'S-‘j-lQGQ, f--s
%nstrument No .«
[Tdaho;. SWyNWY, ARG SER. mE»sw%;.‘.‘- -
EuWysWiiiexcept. w!ssw!»Nw!»sw

TO HAVE AND TOQ HOLD, the said premises, with their appurtenances unto the said Grantee and to the Grantee’s
heirs and assigns forever. And the Grantor does hereby covenant o and with the said Grantee, that the Grantor is
the owner in fee simple of said premises; that they are free from all incumbrances except as above described and that
Grantor will warrant and defend the same from all lawful clasims whatsoever.

IN WITNESS WHEREOF, The Granlor, pursuant to z resolution of its Board of Directors bas caused its corporate
name to be hereunto subscribed by its Vice  President and its Ass't Secretary.

Daled: July 9, 1975

SsTATE OF 336X TEXAS STATE OF IDAHO, } .
1 ) 58, B
County of Dallas } County of ﬁé@!{‘ﬂé{

On this 9t,h day of July , 18 75, I hereby certify that this instrument was filed for re-
before me, a Notary public in and for sesid Stale, person- cord al the request of (;C,Zéz O .
ally appeared Robert C. Muchmore and at 20 mmutes past Jie0 o'clock /Pm.,

S. A. Wells , known to me to this 4 g - day of W s
be the Vice President andAss't Secrelary of the cor- 10 75“. in my office, and duly recorded in Book

poration that execuled thig instrument or the persons who,

executed the instrumept’ bggbiﬂal( 6f'said corporation, and of Decds at Page

acknowledged to me” 1‘8 _____ ura{mn executed the ' . -
came. R i WMM ___________
IN WITNESS Ymi:nf:or-* 1 have hm‘ﬂln‘!.o set my hand Ex-Officio Recorder.

and affixed my of{i ml

V ms ;Jr.k ENTERED & ENTERED OK MAL&IN O
Flisted O INTEXED ot PARTY

. 'Rbmdmc at 'Dal, -Béa&gTemsMnli to: COMPALED O INDEASD Jed TARTY .
\ —— -

AL PJ/ ON LNERNYLSNA
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Hereinafter u.lled tlu g-ran_iaf‘}.enby grants, }&rgaln sells”
"JOUN P. KENNEDY, .m.. ‘a mtrled man, AND - ¥

WILLIAM A. ncmm,‘(uad 'ﬁ.;m a8 uiuui u’mm),

m z. KENHEDY !‘ruatee qt tl}_&! Map E, gennedy ‘rrunt dated Novemp
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Crureny of BAWTOOTH TITLE CO., Inc.

WARRANTY DEED

For Value Received .
WILLIAM A. McMAHAN, (Also known as Uil!iam McMahan) , and LAURA LYNN HcMAHAN
. husband and wife

Here!nafter called the grantor, hereby grants, bargains, sells and conveys unto '
JOHN F. KLNNEDY, JR., a married man, AND
MAE £. KENNEDY, Trustee of the May E. Kennedy Trust dated November 8, 1982.

wvhose addresn is: 1400 South Camino Real, San Bernardino, CA 92498
Hereinafler called the grantee, the following described premises, in .. Blaine........ County, [daho,
to-wit :

Township 1 South, Range 19 East, B.M., Blaine County, ldaho
Scction 23: NENSER, NW.SEY. ' '

RESERVING unto the Grantor hereof all water and water rights !
appurtenant thereto. '

SUBJECT TO Agreements and easements of record in the records
of Blaine County, Idaho,

T
™ 3
= §F o

2 wl g O

., ---: -m

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee
and to the Grantee's heirs and assigns forever. And the said Grantor does hereby
covenant to and with the said Grantee, that the Grantor is the cwner in fee simple of said premises;
that they are free from all incumbrances except as described above and that Grantor will warrant
and defend the same from all lawful claims whatsoever,

Dated : May 15, 1984

ETATE oF IDAHO ,-counry or Blaine STATE OF IDARQ, COUNIY OF

On s /3 day of May , 1989, 1 hercby certify that this Wstrument was fad for record at
befors me, a hotary public tn and for sald Stats, per the request of
wonally appeersd o1 )4am A. McMshan, also a minutes past cdok  m.
tnown as William McMahan, and Laura this day of .
Lynn McMahan, husband and wife, 19 , ia my office, and duly recordsd I ook

of Deeds st page

kncwn to ma to ba the persca & whoty pams B areA
Mum-mmmwu
me that they have

%WIM o

Residing st /4 .,m. Poes 3
Comm. Explres %Z—C::- Mall wr

'.5,,1:‘}“ a.J '..:f o ; ._:-'_,‘.‘




" CONSOLIDATED TAX NOTICE AND RECEIPT

TAXING DISTRICT

RATE

T AMOUNT

RECEIPT . )

FULL PAYMENT

BLAINE CODUNTY TAX COLLECTOR 1983 STATE . 000007 «70 ‘
HAILEY, IDAHO 63333 COUNTY « 001647 163. 78" 638412
- REAL PROPERTY |RECREATION DIST| .000128 12 747 :
MARKE‘( VALUE TAXCODEAREA'L PARCEL NUMBER BILL NUMBER SCHODL DIST #61 ‘003026 300.908UBT0T‘
99,437 75=-00RP015190231620A 112994 SCHONL OVERRIDE| .000960 95446/ ‘
PICABO CEM « 000050 4498707
FR NESE. SEC 23 RURAL FIRE « 000599 59 45§ 15T INSTAUMENY
NWSEWNESWsFR NMWSW TL 3143, Tax 319.06
(. FRN1/2NW TL 4189.SWNW., SEC 24 PEN. ¢.38
1S 19E suB TOT. 5;.!5_4.:{‘.
INT. 1 gs .
TOT. 337.29
MC MAHAN. WILLIAM A ETUX 2ND INSTAI LMENT
AC 272.880 RT 1 BQOX 350
BELLEVUE, ID 83313
DELINQUENT CERT.
2006417 638a12

LEVY SHEETS AVAILABLE UPON REQUEST
YOUR CANCELLED CHECK IS YOUR RECEIPT

TEROALIED



. HOGUE, SPECK & AANESTAD .

A PROFESSIONAL ASSOCIATION

TERRY G. HOGUE OF ) HAILEY OFFICE:
JAMES P. SPECK ATTORNEYS 16 WEST CROY STREET
DOUGLAS J. AANESTAD 220 EAST AVENUE SUITE K

J. STEPHEN CRABTREE POST OFFICE BOX 087 . POST OFFICE BOX 460

KETCHUM, [DAHO 83340 )

. N 0y
{208) 7264421 NP !
oot B

.= HAILEY, IDAHO 83333

‘ (208) 788-3567

i
P
e

July 23, 1985 ' soe s
Mr. James E. Stanton UL 25 1945
Senior Water Resource Agent
Department of Water Resources Dipertmes. of Weter Resources
1041 Blue Lakes Blvd. N Spathain Disstet Oifing

Twin Falls, Idaho 83301

Re: Amended Applications for Transfer of Water Rights
37-0252, 37-0712 '

Dear Mr. Stanton:

Enclosed you will find the above-referenced Amended Appli-
cations for Transfer of Water Rights. These have been revised
in response to the problems you raised in your letter to me
dated April 17, 1985. Please note there are two separate transfer
applications for Decree No. 37-0252 which correspond, respectively,
to those portions of the decreed water right appurtenant to
those lands owned by Mr. McMahan and those lands never owned
by Mr. McMahan.

I would like to confirm our phone conversation on May 9,
1985, in which I informed you of the changes we were willing
to make in cur transfer application for water rights 37-2686
and 37-7598 in response to your April 17, 1985, letter to me
concerning the same. The lands to which these rights will
be transfered are as follows:

Section 13, Township 1 South, Range 19 East, Boise Meridian,
Blaine County, Idaho:

NE%SW4% - 9 acres

NW4%SWY - 5 acres

SWkSWY4 - 3 acres

SE%SW% -~11 acres

Total 28 acres

I understand it will not be necessary to file formal amended
applications to cover these changes.

Please call me if you have any additional questions and/or
need any further information for these Applications. Thank

you.

Sincerely yours,

HOGUE, SPECK & AANESTAD

James P. Speck Wﬁﬁﬁwm
JPS/pin gl -
Enclosures

cc: Wm McMahan/Enclosures



AFFIDAVIT QPUBUCATION**—

State of Idaho,

88.
Cpunty of Blaine

CLINT STENNETT ___, being first duly sworn,

deposes and says that he is the printer (publisher) of the Wapd Riv-
er Journal, a newspaper published every week in Haliley, County
of Blaine, State of Idaho; that said newspaper has been continuous-
ly and uninterruptedly published for a period of seventy-eight consecy-
tive weeks prior to the first publication of the annexed natice, and is
A newspaper qualified to publish legal notices as provided by act of
the 1919 session of the legislature of the State of Idaho, known as
House Bill 145; that the annexed advertisement was published once

each week for__czz_._consecuuve issues in said newspaper

proper and not in a supplement; that the date of the first publication

of said advertisement was on the_ et ! ~__day of S
19 E;S J, and the date of the last publication was on the ¢ Sﬁ

day of Begﬂ:emm_r 19._%1

Y

Subscribed and sworn to before me thig
e —————

,583' o%, 19&.

; r
- {SEAL) o

NOTARY PUBLIC

o

WOOD RIVER JOUENAL
Hedley, Idaho

COST OF PUBLICATION

Numerof PicasperLine_._ _ _ _ _ .. _ . . ‘f[._
Number of LinesinNotice _.____ __ 9D
Number of Insertions - . o o?
Linestabuwlarat _____ __ 5/Pica
10 Linesstraightat ___ 0. O 4/Pica
10 Subsequent lines at 073 (O 3*/Pica

53 90

TOTAL COST

=
c=
£

=3

.orv OF NOTICE

(Paste Here)

oA C

T

7-Ca5. 3" YeMahan

PLAINTIFF ATTORNEY

DEFENDANT
PLAINTIFF .
Dﬁil"‘- D‘C wa"‘er EES
BILI T ——
| Water right€Bgnge
tiled by McMaghan

| William A. snd Laura L. McMshan

1 360 acres within NESE, Sec. 23;

[R%

| —NGTICE OF PROPOSED — |
CHANGE OF WATER RIGHT

. "NO©O:. 37-0252 Part
Notice is' hereby given that

of Ketchum, ldaho, have applied
to the Departmem of Water
Resources for a change of place
of use and change of point of
divaersion of a right from Aubrey
Creek tributary to Silver Creek.
The right described above is
‘avidenced by decree to J.C. .
Gilihan in case of S.C. Frost et al

vs. Ahwures Water Co. et ux, dated-
December 13, 1909, in Fourth
District Court, County of Lincoln, |
and is recorded as follows: ‘

Amount: 2.5 cfs

Priority: June 1, 1887 :
Point of Diversion: No point of
diversion spacified in decree

The water is used for irrigation of

N1/2SW1/4, SESW, N1/25E1/4,
SWSE, Sec. 24; NWNE, NENW,
Sac. 26, T1S5, R19E

PORTION OF RIGHT

TO BE CHANGED:

Amount; 1,39 cfs

Point of Diversion: SESE, Sec.
14, T1S, R19E, B.M., Blaine Coun-

Placa of Use: Portion of Land
Under Decree: SESW, NESE,
SWSE, Sec. 24; NWNE, NENW,
Sec. 25 for imgstion of 200 acres.
Acres Histarically Irrigated: NESE,
Sec. 23; N1/25W1/4, NWSE, Sec,
24, T1S, R19E for irrigation of 109
acres.

PORTION TO BE CHANGED
AS FOLLOWS:

Amount: 1.38 cfs -

Paoint of Diversion: NENE, Sec,
14, T1S, R19E, B.M., Blaine Coun-
ty

Place of Use: SW1/4, Sec. 13,
T15, R19E for irrigation of 109

1 acres.

Any protest sgainst approval of
the proposed change of the right
described above must be filed
with the Ildaho Department of
Water Resouces, 1041 Blue Lakes

| Blvd. North, Twin Falls, Idaho

83301, on or before September
16, 1985. . ‘

A. KENNETH DUNN

Director

Publish: Wood River Journal— ;
August 29 and September 5, |

1985. o



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION

John V. Evans ) 1041 Blue Lakes Blvd. North
Governor Twin Falls. [daho 83301
(208) 734-3578

A. Kenneth Dunn
Director

April 17, 1985

James P. Speck
Attorney at Law

P.0. Box 987

Ketchum, Idaho 83340

Re: Water Transfer of William McMahan - 37-0252,- 37-0712
Dear Mr, Speck:

We have found certain prbblems with the above-referenced
transfers.

These problems have been discussed with Mr. McMahan and he
requested that we write to you concerning this matter,

The basic problem is that the transfers show full 40-acre tracts
being irrigated under the original rights. These acreages are
then used as a basis for moving water to new lands on an
acre-for-acre basis. The aerial photo of the ground clearly
shows, however, that the original lands are not full 40's. This,
in turn, reduces the number of acres that water can be
transferred to. So the transfers of decreed water rights will
need to be changed to show the correct acreage figures on both
the original and new lands. Mr. McMahan will need to decide what
land he wants to cover with the reduced acreage figvres.

We are including acreage figures and other data which may help
you. Also, please show the original diversion point in Item (-2,
along with the new point of diversion on Transfer of 37-0712.

If you have questions concerning this matter, please feel free to
contact this office.

Very truly yours,

James E. Stanton

Sr. Water Resource Agent
LOH:JES:marya

Encl:

EROFLHED
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RECEIVED
LARRY ECHOHAWK OCT 0 7 1993
ATTORNEY GENERAL Department of Water Resources

Stephen V. Goddard

W. Dallas Burkhalter
Deputy Attorneys General
Telephone: (208) 334-3715
FAX (208) 334-2114

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS ) WITHDRAWAL OF PETITION TO

TO TRANSFER WATER RIGHTS ) RESCIND OR MODIFY APPROVED
3198, 3199, AND 3200 ) TRANSFERS
)

On October 16, 1991, the Idaho Department of Fish and Game (hereinafter Fish and
Game) filed a PETITION TO RESCIND OR MODIFY APPROVED TRANSFERS of the
above-referenced water right transfers.

On June 28, 1993, Fish and Game received a letter from the Idaho Department of Water
Resources (hereinafter Water Resources) which stated that the transfers were approved "under
the condition that no injury will result to existing water rights if the transfers are approved. "

The letter went on to say that there was no need to modify Transfer Nos. 3198, 3199,
and 3200 because the transfers are conditioned by law to not permit injury to existing water
rights (Attachment 1). The letter further instructed the Big Wood Watermaster not to deliver
water to the McMahans under the transfers if the existing water rights of others on Loving Creek
would suffer injury.

On June 29, 1993, Water Resources sent a memo to Lee Peterson, Watermaster

District 37 and 37 M. This memo stated "IDWR does not consider ’injury to a water right’ as

WITHDRAWAL OF PETITION TC - PAGE -1-
RESCIND OR MODIFY APPROVED
TRANSFERS

RECIND



requiring actual physical damage to a crop of fish. Rather injury occurs when the water user
does not receive the flow requested and for which a beneficial use exists, within the rate of flow
authorized by the water right. If Loving Creek is not flowing sufficiently to provide the full
amount IDFG is calling for and can beneficially use, within the amount of their previously
established rights, no diversion should be allowed by McMahan unless the water diverted by
McMahan is returned in the full amount diverted to a point that it can be used by IDFG."
(Attachment 2.)

In light of the position taken by Water Resources and the fact that the water supply to
the Hayspur Hatchery has not been diminished due to the delivery of water to the McMahans
pursuant to the transfers, Fish and Game hereby withdraws its petition without prejudice
reserving the right to refile the petition if it becomes necessary at some time in the future. Fish
and Game specifically reserves the right to raise all issues raised in its petition and other
appropriate issues in the Snake River Basin adjudication.

+h
DATED this(o day of October 1993.

Stephen V. Goddar:

Deputy Attorney General

WITHDRAWAL OF PETITION TO - PAGE -2-
RESCIND OR MODIFY APPROVED
TRANSFERS

RECIND



I hereby certify that on the (&ﬁday of October 1993, 1 mailed a true and correct copy
of the WITHDRAWAL OF PETITION TO RESCIND OR MODIFY APPROVED
TRANSFERS, postage prepaid, to the following individuals.

James P. Speck, Esq.
Hogue, Speck & Aanestad
PO Box 987

Ketchum, ID 83340

Keith Higgenson, Director

Idaho Department of Water Resources
1301 N. Orchard

Statehouse Mail

Boise, ID 83720

it TS vl

orinne Barlow *
Secretary/Records Manager
Idaho Department of Fish and Game\

. WITHDRAWAL OF PETITION TO - PAGE -3-

RESCIND OR MCODIFY APPROVED
TRANSFERS

RECIND



State of?daho
DEPARTMENT OF WATER R_ESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KETTH HIGGINSON
DIRECTOR

June 28, 1993

~

Mr. Jerry Conley, Director

Idaho Department of Fish and Game
600 S. Walnut

Boise, ID 83707

Re: Loving Creek - Approved Transfer Nos, 3198, 3199 and 3200
Dear Jerry:

On October 17, 1991, the Idaho Department of Fish and Game (IDFG) filed a
PETITION TO RESCIND OR MODIFY APPROVED TRANSFERS before the Idaho
Deparument of Water Resources (IDWR). The IDFG petition requests that IDWR
rescind or modify its approval of Transfer Nos. 3198, 3199 and 3200 which changed the
points of diversion and the place of use under Water Right Nos 37-0252 and 37-0712
owned by William A. and Laura McMahan.

This letter responds to IDFG's Petition and informs the parties of IDWR’s
understanding of the issues in this matrer. After examining the transfer files, water right
files and the parties’ briefs, IDWR determines that it is not necessary to modify or
rescind Transfer Nos. 3198, 5199 and 3200 in order to protect IDFG's water rights.. State
law requires that all transfers, including, Transfer Nos. 3198, 3199 and 5200, be approved
under the condition that no-injury will result to existing water rights if the transfers are
approvedsy Sec:42-222; Idahg-Code:  IDWR only has jurisdiction to approve transfers of
water rights provided: that the:-rights of others are not injured thereby. IDWR's approval
of the transfers is, thusycontingent upon the condition that other existing water rights.
will not be injured: by implementation:of the approved changes.

At this point it serves no purpose to modify the Transfer Nos. 3198, 5199 and
3200 because the transfers are conditioned by lavato.not permit injury to existing water .
rights. Nor is it necessary to rescind or modify Transfer Nos. 3198, 3199 and 3200
because [DFG’s water rights have not yet suffered injury- as the result of any actions by
the McMahan.s.

The Big Wood River Watermaster is instructed by a copy of this letter to not

deliver water to the McMahans under approved Transfer Nos, 3198, 3199 and 3200 if the
existing water rights of others on Loving Creek would suffer }gjury. In the event IDFG’s

ATTACHMENT 1
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Mr. Jerry Conley
June 28, 1993
Page 2

water rights should suffer injury in the future as the result of the McMahan transfers,
IDFG may decide to resubmit its petition to modify or void the transfers to prevent
injury 10 its existing rights. '

In light of the position of IDWR contained in this letter, IDFG is requested to

. withdraw its pending petition without prejudice to file it again in the furure if necessary,

If the petition is not voluntarily withdrawn, IDWR will issue a letter order within thirey
(30) days from the date of this letter further addressing the disposition of the petition.

Sincerely,

‘gﬁém{ }H%ON
Director

cc: James Speck, Esq.
William and Laura McMahan
Stephen V. Goddard, Esq.
Lee Peterson, Watermaster
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—  State of 1dz > s
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

/‘"‘\

CECIL D. ANDRUS
GOYERNOR

R. KEITH HIGGINSON
DIRECTOR

TO: LEE PETERSON, WATERMASTER DISTRICT 37 & 37M
FROM:  NORM YOUNG A/¢)/
RE: ' LOVING CREEK DIVERSIONS

DATE: JUNE 29, 1993

This memo is a follow-up to our telephone conversation earlier today and the
copy of the letter to Steve Goddard of IDFG that was FAXed to you this morning. The
purpose of the phone call and sending a copy of the letter was to advise you that a water
right transferred to a point upstream from the diversion point of another right previously
developed on the stream cannot be operated to injure the previously developed right.
This is true even if the newly transferred right has the earlier priority date.

Subsequent to our conversation, Steve Goddard called to tell me that you had
advised the Hayspur Hatchery manager that you were going to begin delivering water to
Mr. McMahan tomorrow morning. Goddard indicates that the hatchery is already
operating on about 1/2 of its authorized diversion rate and that any further reduction in
flow through the hatchery will cause an injury to the fish.

IDWR' does not consider "injury to a water right” as requiring actual physical
damage to a crop of fish. Rather-injury occurs when the water-user does not receive the
flow requested and for which:a beneficial use exists, within the rate of flow authorized by
the water right If*'Lovirig ‘Cteek is not flowing sufficiently to provide the full amount
IDFG is calliigifér-and.can:beneficially use, within. the amouat- of their previously
established- rights;-mro-diversion-should be allowed by McMahan unless the water diverted
by McMahan-is-returned. in: the. fuil amount diverted to a point that it can be used by
IDEG.:

If you have any questions on this matter, please give me a call.

c. Goddard
McMahan

ATTACHMENT 2
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

Dopee? 04?4 2

IN THE MATTER OF, APPLICATIONS TO }
/A ORDER SUSPENDING

TRANSFER WATER RIGHT NOS. 3198,

)
)
)  TRANSFER APPROVAL AND
)
)

REQUIRING REPROCESSING

INTRODUCTION

This matter comes before the Idaho Department of Water Resources (Department)
as the result of the Petition to Rescind or Modify Approved Transfers filed by the Idaho
Department of Fish and Game (IDFG) on October. 17, 1991. In response to IDFG’s
petition, the applicant, William A. McMahan filed a Motion to Dismiss with the Department
on November 19, 1991, The Department finds, concludes and orders as follows:

FINDINGS OF FACT

1. On July 22, 1985, William A. and Laura McMahan (Applicants) filed Applications

for Transfer Nos. 3198, 3199 and 3200 with the Department. V‘WM
2

U
2. The Applications for Transfer sought to change the jﬁyﬁ place of use for the % f

o/ hpnzé the point of diversion under water right Nos. 37-0252 and 37-0712 ‘ﬂ
A
#

7

from Thompson Creek to Loving Creek, both creeks being tributary to Silver Creek in

%}&%

Blaine County.

ORDER SUSPENDING TRANSFER APPROVAL
AND REQUIRING REPROCESSING -- Page 1




3. The Department caused notices of the proposed change of water rightsto be

published on August 29, 1985 and September 5, 1985 in the Wood River Journal, a

newspaper published in Blaine County, Idaho.

4. The published notices described thef ;E_xlétlng)location of the'point of diversion to
: lichivg

be changed from a source identified only as Aubrey Creek tributary to Silver Creekwi

& [ dboees W‘W R such Pgim"eg D eriony ool woo 1t GG & Ha dibez.

5. Aubrey Springs was identified as the source of water for Applicant’s water

right in the original court decree dated December 13, 1909 in the case of S. C. Frost v,

Alturas Water Co. et ux, Lincoln County.

6. Aubrey Creek is the former name of Thompson Creek.

7. Thompson Creek is the only name identified to describe the source of the
Applicant’s water right on the United States Geological Survey (USGS) quadrangle map.

8. The published notices failed to identify the source of water where the Applicant’s
new proposed point of diversion in the transfer application was to be located.

9. The published notices described the location of the new proposed point of

) btk 60 THE STRIAN

diversion by legal description only and without any reference to thj’:n source of water.

10. The Department having received no protests in response to the published
notices, processed and approved the application for transfer No. 3200 on Qctober 24, 1985.
The Department later approved the Applications for Transfer Nos. 3198 and 3199 on ﬂ:‘ g
November 15, 1985. wé]ug

11. IDFG first became aware of the Applicant’s transfers sometime ji¥1989 when ¢ \

the Hayspur Hatchery Manager observed construction work at the new point of diversion \ﬂp ﬂ l v 4

ORDER SUSPENDING TRANSFER APPROVAL g@, !
AND REQUIRING REPROCESSING -- Page 2 %
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on Loving Creek and was informed by theﬁWatennaster that IDWR had already approved
the water right transfer.

12. On October 17, 1991, IDFG filed a Petition to Rescind or Modify the Approved
Transfers raising several matters inclﬁding the issue that the published notices of the

applications for transfer were misleading and failed to conform with constitutional

requirements for due process.

ik ps that adequate notices of the applications
for transfer were never published. IDFG alleges that the notices did not d;ascribe the
proposed changes sufficiently to apprise IDFG of the pendency of the transfer proceeding
and afford it an opportunity to protest the transfers prior to IDWR approval.

14, On November 19, 1991, William A, McMahan, the applicant, filed a Mqtion to
Dismiss, advocating that IDFG’s Petition should be dismissed because the published notices
were legally sufficient and, even if the notices were defective, the defenses of statute of
limitations and laches bar IDFG from asserting its objections> at such a late date.

CONCLUSIONS OF LAW

1. LC. §42-222(1) provides in part:

Any person, entitled to the use of water whether represented by license issued
by the department of water resources, by claims to water rights by reason of diversion
and application to a beneficial use as filed under the provisions of this chapter, or
by decree of the court, who shall desire to change the point of diversion, place of
use, period of use or nature of use of all or part of the water, under the right shall
first make application to the department of water resources for approval of such
change. Such application shall be upon forms furnished by the department and shall

- describe the right licensed, claimed or decreed which is to be changed and the
changes which are proposed, and shall be accompanied by the statutory filing fee as
in this chapter provided. Upon receipt of the such application it shall be the duty
of the director of the department of water resources to examine same, obtain any

ORDER SUSPENDING TRANSFER APPROVAL
AND REQUIRING REPROCESSING - Page 3



consent required by section 42-108, Idaho Code, and if otherwise proper to provide
notice of the proposed change in the same manner as applications under section 42-
203A, Idaho Code. Such notice shall advise that anyone who desires to protest the
proposed change shall file notice of protests with the department within ten (10) days
of the last date of publication. . . .

2. L.C. §42-203A(1) provides:

Upon receipt of an application to appropriate the waters of this state, the
department of water resources, shall prepare a notice in such form as the department
may prescribe, specifying: (a) the number of the application; (b) the date of filing
thereof; (c) the name and post-office address of the applicant; (d) the source of the
water supply; {e) the amount of water to be appropriated; (f) in general the nature
of the proposed use; (g) the approximate location of the point of diversion; (h) and
the point of use. The department shall also state in said notice that any protest
against the approval of such application, in form prescribed by the department, shall
be filed with the department within ten (10) days from the last date of publication
of such notice.

3. The notices of the proposed chénge of water right published in the Wood River
Journal failed to identify the source where the new proposed point of diversion would be
locatcd. |

4. Although recorded in the 1909 Frost Decree, reference to Aubrey Creek instead
of Thompson Creek, as the source for the original water rights in the published notices was

mpTTOR o¥ Tug Flolezop TRAVBriis

misleading and ineffective to provide notice of the HDA¥R-preeeeding to other potentially

affected water users.
5. Applications for Transfer Nos. 3198, 3199 and 3200 were not processed in
accordance with the applicable law governing notice as required under LC. §842-222 and

42-203A.

ORDER SUSPENDING TRANSFER APPROVAL
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6. The authority to divert and use water under the terms and conditions of transfer
Nos. 3198, 3199 and 3200 should be suspended and the applications for transfer should be
reprocessed in accordance with law.

PR

7. Decision on IDFG’s Petition to Rescind or Modify the Approved Transfers and
any other specific issues raised therein should be reserved for determination at the agency
proceeding during the reprocessing of Applications for Transfer Nos. 3198, 3199 and 3200
by IDWR.

8. The Motion to Dismiss filed by the applicant, William A, McMahan should be
denied. IDFG’s requested relief is not barred by the "catch-all" statute of limitations as I.C.
§5-224 is not applicable to administrative proceedings before IDWR. Nor is it reasonable
in these circumstances to bar IDFG from seeking relief today, when it never had the
opportunity to seek the identical relief in the original proceeding because of defective
notice. Applicant’s defense of laches is also inapplicable in this matter as IDFG did not >
delay in asserting its rights once it discovered the approved transfers i
Huppert v, Wolford, 91 Idaho 249 (1966} (discussion of the laches defense).

ORDER

IT IS NOW, THEREFORE ORDERED;

1. That Motion to Dismiss filed by William A. I'VICI\-fIahalﬁf is DENIED;

2. That Decision on IDFG’s Petition to Rescind or Modify the Approved Transfers
and other matters raised therein is RESER VED for determination at the agency proceeding

during the reprocessing of Applications for Transfer Nos. 3198, 3199 and 3200;

ORDER SUSPENDING TRANSFER APPROVAL
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3. That the authority to divert and use water under the terms and conditions of
transfer Nos. 3198, 31909 and 3200 is SUSPENDED and Applications for Transfer Nos.
3198, 3199 and 3200 shall be reprocessed in accordance with law.

Dated this day of , 1992,

R. KEITH HIGGINSON, Director

CERTIFICATE OF SERVICE

I hereby certify that on this the day of , 1992, a true and
correct copy of the foregoing Order Suspending Transfer Approval and Requiring
Reprocessing, was mailed, postage prepaid to:

ORDER SUSPENDING TRANSFER APPROVAL
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

Op A

IN THE MATTER OF APPLICATIONS TO i'
ORDER SUSPENDING

TRANSFER WATER RIGHT NOS. 3198,

3199 AND 3200 IN THE NAME OF THE
REQUIRING REPROCESSING

)
|
), TRANSFER APPROVAL AND
3
IDAHO DEPARTMENT OF FISH & GAME )
)

INTRODUCTION

This matter comes before the Idaho Department of Water Resources (Department)
as the result of the Petition to Rescind or Modify Approved Transfers filed by the Idaho
Department of Fish and Game (IDFG) on October. 17, 1991. In response to IDFG’s
petition, the applicant, William A. McMahan filed a Motion to Dismiss with the Department
on November 19, 1991. The Department finds, concludes and orders as follows:

FINDINGS OF FACT

1. On July 22, 1985, William A. and Laura McMahan (Applicants) filed Applications
for Transfer Nos. 3198, 3199 and 3200 with the Department.

2. The Applications for Transfer sought to change the legal place of use for the
water as well as to change the point of diversion under water right Nos. 37-0252 and 37-0712
from Thompson Creek to Loving Creek, both creeks being tributary to Silver Creek in

- Blaine County.

ORDER SUSPENDING TRANSFER APPROVAL
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3. The Department caused notices of the proposed change of water right to be
published on August 29, 1985 and September 5, 1985 in the Wood River Journal, a
newspaper published in Blaine County, Idaho.

4. The published notices described the existing location of the point of diversion to
be changed from a source identified only as Aubrey Creek tributary to Silver Creek.

5. Aubrey Springs was identified as the source of ;azater for Applicant’s water

right in the original court decree dated December 13, 1909 in the case of S. C. Frost v,

Alturas Water Co, et ux, Lincoln County.

6. Aubrey Creek is the former name of Thompson Creek.

7. Thompson Creek is the only name identified to describe the source of the
Applicant’s water right on the United States Geological Survey (USGS) quadrangle map.

8. The published notices failed to identify the source of water where the Apf)licant’s
new proposed point of diversion in the transfer application was to be located.

9. The published notices described the location of the new proposed point of
diversion by legal descripﬁon only and without any reference to the source of water.

10. The Department having received no protests in response to the published
notices, processed and approved the application for transfer No. 3200 on October 24, 1985.
The Department later approved the Applications for Transfer Nos. 3198 and 3199 on
November 15, 1985. |

11. IDFG first became aware of the Applicant’s transfers sometime in 1989 when

the Hayspur Hatchery Manager observed construction work at the new point of diversion

ORDER SUSPENDING TRANSFER APPROVAL
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on Loving Creek and was informed by the Watermaster that IDWR had already approved
the water right transfer.

12. On October 17, 1991, IDFG filed a Petition to Rescind or Modify the Approved
Transfers raising several matters including the issue that the published notices of the
applications for transfer were misleading and failed to conform with constitutional
requirements for due process.

13. In its petition, IDFG further complains that adequate notices of the applications
for transfer were never published. IDFG alleges that the notices did not describe the
propos-ed changes sufficiently to apprise IDFG of the pendency of the transfer proceeding
and afford it an opportunity to protest the transfers prior to IDWR approval.

14. On November 19, 1991, William A. McMahan, the applicant, filed a Motion to
Dismiss, advocating that IDFG’s Petition should be dismissed because the published notices
were legally sufficient and, even if the notices were defective, the defenses of statute of
limitations and laches bar IDFG from asserting its objections at such a late date.

CONCLUSIONS OF LAW

1. LC, §42-222(1) provides in part:

Any person, entitled to the use of water whether represented by license issued
by the department of water resources, by claims to water rights by reason of diversion
and application to a beneficial use as filed under the provisions of this chapter, or
by decree of the court, who shall desire to change the point of diversion, place of
use, period of use or nature of use of all or part of the water, under the right shall
first make application to the department of water resources for approval of such
change. Such application shall be upon forms furnished by the department and shall
describe the right licensed, claimed or decreed which is to be changed and the
changes which are proposed, and shall be accompanied by the statutory filing fee as

in this chapter provided. Upon receipt of the such application it shall be the duty
of the director of the department of water resources to examine same, obtain any

ORDER SUSPENDING TRANSFER APPROVAL
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consent required by section 42-108, Idaho Code, and if otherwise proper to provide
notice of the proposed change in the same manner as applications under section 42-
203A, Idaho Code. Such notice shall advise that anyone who desires to protest the
proposed change shall file notice of protests with the department within ten (10) days
of the last date of publication. . . .

2. LC. §42-203A(1) provides:

Upon receipt of an application to appropriate the waters of this state, the
department of water resources, shall prepare a notice in such form as the department
may prescribe, specifying: (a) the number of the application; (b) the date of filing
thereof; (c) the name and post-office address of the applicant; (d) the source of the
water supply; (e) the amount of water to be appropriated; (f) in general the nature
of the proposed use; (g) the approximate location of the point of diversion; (h) and
the point of use. The department shall also state in said notice that any protest
against the approval of such application, in form prescribed by the department, shall
be filed with the department within ten (10) days from the last date of publication
of such notice.

3. The notices of the proposed change of water right published in the Wood River

Journal failed to identify the source where the new proposed point of diversion would be

located.

4. Although recorded in the 1909 Frost Decree, reference to Aubrey Creek instead

of Thompson Creek, as the source for the original water rights in the published notices was

misleading and ineffective to provide notice of the IDWR proceeding to other potentially

affected water users.

5. Applicationé for Transfer Nos. 3198, 3199 and 3200 were not processed in

accordance with the applicable law governing notice as required under 1.C. §§42-222 and

42-203A.
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6. The authority to divert and use water under the terms and conditions of transfer
Nos. 3198, 3199 and 3200 should be suspended and the applications for transfer should be
reprocessed in accordance with law.

7. Decision on IDFG’s Petition to Rescind or Modify the Approved Transfers and
any other specifié issues raised therein should be reserved for determination at the agency
proceeding during the reprocessing of Applications for Transfer Nos. 3198, 3199 and 3200
by IDWR.

8. The Motion to Dismiss filed by the applicant, William A. McMahan should be
denied. IDFG’s requested relief is not barred by the "catch-all" statute of limitations as I.C.
§5-224 is not applicable to administrative proceedings before IDWR. Nor is it reasonable
in these circumstances to bar IDFG from seeking relief today, when it never had the
opportunity to seek the identical relief in the original proceeding because of defective
notice. Applicant’s defense of laches is also inapplicable in this matter as IDFG did not
delay in asserting its rights once it discovered the approved transfers in 1989. See generally

Huppert v. Woiford, 91 Idaho 249 (1966) (discussion of the laches defense).

ORDER
IT IS NOW, THEREFORE ORDERED;
1. That Motion to Dismiss filed by William A. McMaha}i is DENIED;
2. That Decision on IDFG’s Petition to Rescind or Modify the Approved Transfers
and other matters raised therein is RESERVED for determination at the agency proceeding

during the reprocessing of Applications for Transfer Nos. 3198, 3199 and 3200,

ORDER SUSPENDING TRANSFER APPROVAL
AND REQUIRING REPROCESSING -- Page 5



3. That the authority to divert and use water under the terms and conditions of
transfer Nos. 3198, 31909 and 3200 is SUSPENDED and Applications for Transfer Nos,
3198, 3199 and 3200 shall be reprocessed in accordance with law.

Dated this day of , 1992,

R. KEITH HIGGINSON, Director

CERTIFICATE OF SERVICE

I hereby certify that on this the day of , 1992, a true and
correct copy of the foregoing Order Suspending Transfer Approval and Requiring
Reprocessing, was mailed, postage prepaid to:

ORDER SUSPENDING TRANSFER APPROVAL
AND REQUIRING REPROCESSING -- Page 6
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the matter of Stream Channel
Violation No. 21-S-45, Falls River,
Marysville Hydro Partners.

ORDER

S e’ g’ g’

Pursuant to Idaho’s Stream Channel protection Act, 1.C. § 42-3801 et seq. and the
authority thereunder of the director of the Idaho Department of Water Resources (IDWR),
the following FINDINGS OF FACT, CONCLUSIONS OF LAW are made and ORDER
issued.

FINDINGS OF FACT

1. Falls River is a natural watercourse with definite bed and banks which conduct
continuously flowing water in Fremont County, Idaho.

2. Marysville Hydro Partners is listed as the owner of the Falls River
Hydroelectric Project under the Assignment of permit for water right permit No, 21-07375
dated February 14, 1991.

3. Marysvilie Hydro Partners is an equal partnership between Environmental
Energy Company of Rexburg and Falls River Hydro Company of Boise. Falls River Hydro
Company is a wholly owned subsidiary of Ida-West Energy Company.

4. On October 1, 1990, IDWR approved stream alteration permit No. 21-S-45
which authorized the then project developer, Environmental Energy Company, to perform
certain activities affecting the stream channel of the Falls River in connection with the Falls
River Hydroelectric Project.

5. The IDWR issued stream channel alteration permit No. 21-8-45 subject to
general conditions of approval and ten special conditions of approval including special
condition No. 6 which provides: All temporary structures, excavated material and debris
generated as a result of the construction shall be disposed of in such a2 manner that it cannot
reenter the stream.

6. On June 11, 1992, in the course of the construction of the penstock for the

Falls River Hydroelectric Project, a large volume of water and sediments burst through a



=

disturbed bank of the Marysville Canal. The water and sediments traveled approximately
one mile before dumping into the Falls River.

7. ‘The IDWR has determined that Marysville Hydro Partners had previous
knowledge of "seepage" problems along sections of the disturbed banks of the Marysville
Canal prior to the failure of the canal embankment.

8. During construction of the project, the areas of incompefent soils were
required to be lined, but at the point of failure, the canal was neither lined nor was an
impervious barrier installed to prevent seepage, in accordance with exhibit A, section B,
Canal Entargement in the Application for License for the Falls River Hydroproject dated
March 11, 1988.

9. 'The IDWR’s investigation has determined that the owners of the project,
Marysville Hydro Partners, is the responsible party for the unauthorized discharge of fill
materials into the channel of the Falls River. The unauthorized discharge of excavated
material and debris generated as the result of the project construction is in direct violation
of special condition No. 6 under stream channel alteration permit No. 21-5-45.

10. Matters expressed herein as findings of fact which are later deemed to be
conclusions of law are hereby made conclusions of law.

CONCLUSIONS OF LAW

1. L. C. § 42-3801 provides:

The legislature of the state of Idaho hereby declares that the public health, safety
and welfare requires that the stream channels of the state and their environments be
protected against alteration for the protection of fish and wildlife habitat, aquatic life,
recreation, aesthetic beauty, and water quality. No alteration of any stream channel
shall hereafter be made unless approval therefor has been given as provided in this
act. '

2. LC. § 42-3803 prohibits any project or activity which will alter a stream channel
unless the person directing the project or conducting the activity has applied for and
received a stream channel alteration permit.

3. Under . C. §§ 42-3803, 42-3804, 42-3805, 42-3809, 42-3810 and 42-3812, the

Director of the Department of Water Resources has the statutory duty to enforce the stream

ORDER - Page 2



channel protection laws for the benefit of the public health, safety and welfare of the people
of Idaho.
4, Matters expressed herein as conclusions of law which are later deemed to be

findings of fact are hereby made findings of fact.

ORDER
IT IS NOW, THEREFORE ORDERED:
1. That Marysville Hydro Partners will cooperate and assist in the preparation

of a coordinated plan for mitigation to address the environmental impacts caused by the
June 11, 1992 canal bank W failure.

2. Upon state approval of the plan for mitigation, Marysville Hydro Partnedwill
immediately commence efforts to implement provisions of the mitigation plan.

Dated this day of , 1992,

R. KEITH HIGGINSON, Director

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this the day of , 1992, a true

and correct copy of the foregoing Order was mailed, postage prepaid to:

Marysville Hydro Partners
P. O. Box 7867
Boise, ID 83707

RITA I. FLECK
Legal Secretary

ORDER - Page 3



J7

. .RECEIVED

HOGUE, SPECK & AANESTAD 0CT 141393

A PROFESSIONAL ASSOCIATION

ATTORNEYS Dapartment of Water Resouross
TERRY G. HOGUE HAILEY OFFICE:
JAMES P. SPECK 120 EAST AVENUE 16 WEST CROY STREET
DOUGLAS ). AANESTAD POST OFFICE BOX 987 SUITE K
J. STEPHEN CRABTREE KETCHUM, IDAHO 83340 l;ﬁfITL gf}’éﬁg?}%’; ;;;l
TRACY DUNLAP (208) 726-4421 (208) 788-3567

JOHN A. SEILLER FAX (208) 726-0752 FAY (208) T88-4230
October 11, 1993

37 0098 2-

Mr. Gary Spackman

Department of Water Resources
State of Idaho

1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Re: In the Matter of Applications to Transfer Water
Rights 3198, 3199 and 3200
William A. McMahan - Idaho Department of
Fish & Game

Dear Gary:

In light of the fact that the Idaho Department of Fish
& Game has now filed its Withdrawal of Petition to Rescind or
Modify Approved Transfers, I would like to cancel the Hearing
scheduled for October 18, 1993 on Mr. McMahan’s Motion to Dismiss
the Petition as the issue is now moot. I have discussed this
with Steve Goddard, attorney for the Department of Fish & Game,
and he concurs.

Please call me if you have any gquestions. Thank you.
Sincerely yours,
HOGUE, SPECK & AANESTAD
Jamegs P. Speck
JPS/v1

cc: Mr. William A. McMahan
Stephen V. Goddard, Esg.
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orm 2222 5 STATE OF IDAHO a @H‘ﬁ-@

DEPARTMENT OF WATER RESOUR
TRANSFER ANALYSIS SHEET 5 8

! 9""“‘@ .
INITIAL REVIEW BY: _ Qﬁ_m 06 ,;::::; .moﬁ““ p
1. Right number _37 - Dagg_ﬂ Applicant - MCMAHAN, Wm. A, &/or Laura L.

2. T\jpe of right: ® Decree @ License a Claim

‘3. Purpose of transfer: 8 Change point of diversion [ Add diversion point{s} ® Change place of use

O Other

a. W Source Priority B Amount @ Purpose & Period of use
b. B Description of original point of diversion.

c. ® Description of original place of use.

5. Amount of land &/or water transferred:

3 @ All of right.
b. @& Partof right (NOTE! Part 8 should be f:ﬁed in only if part of the right is owned by the applicant).
¢. [ Cheack description of pﬁ(s) of diversion.
d. R Check description of plader.%of- use.
e. [ Check map (shows p.d. and p.u. after transfer).
f. B Check for correct signature, notarization, and fee.
| g. B Check proof of ownership of right &/or land from which water is transferred.
h. B Check for expansion in use of right._ Comrné’ipts

i. K Check for existing water rights frerm-same-souree, on land water is being transferred to.
Right number(s) 37-—&533; 2575, ?3!0’,_071'2'. l(?&} 9873’, 0348, 039’2.-_0350} 10714

j. & lsuse within a Watermaster District? ® Yes O No

I yes, what district?__ J M

FINAL PROCESSING REVIEWBY: /A\ D/

¥
1. Watermaster recommendation requested on %5_‘5:5" Received on -20/ 5

2. s transfer published correctly? ?ﬁ\Yes 0 No
3. Protestreceived? (O Yes E(No

RECOMMENDED ACTION

R Approve (Um DPFC’NH Wﬁ'jrfﬂ

2. QO-Deny
3. Conditions* Ot £ , 05”/37'. By Wosek R}
e @EE@WT@ Y
4. By ADM Date IO}/:O/{("{_}_‘& %Cu}
as. O \ove conchtrevie A N7 159985

* ﬂ@juses within Watermaster Districts require special conditions.

Leparniman ¢ U Yo Pozpvees
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APPLICATION FOR TRANSFER OF WATER RIGHT R&@ié ny@

NO. _ 37-0252-Part (/)
RECOMMENDATION OF WATERMASTER

AlG 20 1985

Devarunan of Water R

,Wfiem Wamm
I, Reid J Newbyv , watermaster of Silver Creek ,
of Water District No. 37-M | County of Blaine , State of Idaho
whose address is P,0O., Box N Shoshone, Tdaho 83352

have read the attached copy of the application for transfer of water right for

Willaim A. McMahan , and to the best of my knowledge believe the
(name)

application to be true.

A, Thereby endorse the above numbered Application for Transfer and recommend
that the Director of the Department of Water Resources approve the transfer subject to

the following conditions: Measuring device installed and Maintained

Reasonable access to point of diversion for Watermaster be supplied

OR

-

B. Ido not endorse approval of the above numbered Application for Transfer as re-

quested for the following reascons:

Dated at  Shoshone , Idaho, this 16 dayof  August 19 85,

ey /
' //../_"/, .!\'/ L7 ./fd(.’—‘(ﬁ;/"
T
(signature) Watermaster

Pleasc usc reverse side if needed, MBER@%“WAEE



NOTICE OF PROPOSED CHﬁNGE OF WATER RIGHT
No. 37-0252 Part

Notice is .hereby given that William A, and Laura L. McMahan of
Ketchum, Idaho have applied to the Department of Water Resources
for a change of place of use and change of point of diversion of
a right from Aubrey Creek tributary to Silver Creek. The right
described above is evidenced by decree to J. C. Gilihan in

case of S, C. frost et al vs Alturas Water Co. et ux, dated
December 13, 1909 in Fourth District Court county oF Llncoln, and
is recorded as follows:

Amount: 2.5 cfs

Priority: June 1, 1887

Point of Diversion: No point of diversion specified in decree
The water is used for irrigation of 360 acres within NESE, Sec.
23; N1/2SW1/4, SESW, N1/2SE1/4, SWSE, Sec. 24; NWNE, NENW, Ses,
=, Sec. 25, T1S, R19E .

PORTION OF RIGHT TO BE CHANGED:

Amount: 1.11

Point of Diversion: SESE, Sec. 14, T1S§, R19E, B.M.,, Blaine
County ' .

Place of Use: Portion of Land Under Decree: NESE, Sec. 23;
N1/25W1/4, NWSE, Sec. 24, T1S, R 19E for irrigation of 160 acres.
Acres Historically Irrigated: NESE, Sec. 23; ‘N1/2SW1/4, SWSE,
Sec. 24, T15, R19E for irrigation of 109 acres.

PORTION T0O BE CHANGED AS FOLLOWS:
Amount .11 cfs

Foint of Diversion: NENE, Sec. 14, T1S, R19E, B.M., Blaine
County

Place of Use: SW1/4, Sec. 13, T1S, R19E for irrigatioen of 109
ACTES. '

Any protest against approval of the proposed change of the right

described above must be filed with the Idaho Department of Water
Resources, 1041 Blue Lakes Blvd. North, Twin Falls, Idaho, 83301

.on or before - Septegher 16. 1985 )

A Birestor ™ Eﬂﬂ@&%@ﬁ il

Publlshed in Wood River Journal- August 29 and Sentember 5, 1985




*  Water right change
tiled by McMahan

NOTICE OF PROPOSED

CHANGE OF WATER RIGHT—— "~

- ————NOT37:0252 Part

Notice .is hereby given that
William A. and Laura L. McMahan
of Ketchum, ldeho, have applied
to the Department of Water

Resources for a change of place -

of use_and_change of point of
- ~diversion of a right from Aubrey
Creek tributary to Silver Creek.
The right described above is
evidenced by decree to J.C.
‘ Gilihan in case of S.C. Frost et al
vs. Alturas Water Co. et ux, dated
December 13, 1909, in Fourth
District Court, County of Lincoln,

and is recorded as follows:

Amount;: 25cfs_ |
Priority: '.June 1,1887°

P

Point of Diversion:-No po:nflof*“'

diversion specified in decree

The water is used-for irrigation of
360 acres within .NESE, Sec. 23;
N1/28w1/4," SESW ‘N1/2SE1/4,
SWSE, S . NWNE, NENW,
Sec 25¢Sec. 25,)T1S, R19E -

PORTION OF RIGHT
TO BE CHANGED: - PR

i Amount: 1. 11)

- Point of Diversion: SESE, Sec.

; 14,715, R19E, B.M,, Blaine Coun-
ty ;

Place of Use: Portion of Land
Under Decree: NESE, Sec. .23;
N1/2SW1/4, NWSE, Sec. 24-T18S,

; -=—RI9E for_lrrlgatlon of 160.8Cr€8.— - =i

Acres Historically Irrigated: NESE, -
Sec. 23; N1/28W1/4, SWSE, Sec.
24, T1S, R19E for irrigation of 109
acres.
! PORTION TO BE CHANGED
AS FOLLOWS:
Amount: 1.1t cfs
Point of Diversion: NENE, -Sec.
{ 14, T18, R18E, B.M., Blaine Coun-
ty )
Place of Use: SW1/4, Sec. 13,
T18, R1SE for irrigation of 109
acres.,
Any protest against approvel of
the proposed change of the right
described above must be filed
|

with the Idaho Department of

Whater-Resouces, 1041 Blue Lakes

Blvd. North, Twin Falls, |daho

83301, on or before September
16, 1985,

A. KENNETH DUNN

Director

Publish: Wood- River - Journal—

August 29 and September 5,

1985,

PR
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Hy
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

FRES SOUTHERN REGION e ¥
John V. Evans . . 104] Blue Lakes Blvd. North
Governor ’ ' Twin Falls, Idaho 83301

(208) 734-3578
A. Kenneth Dunn

Director

August 20, 1985

Wood River Journal
P. 0. Box 988
~Hailey, Idaho 83333

Re: Notice of Proposed Change of Water Right Ne. 37-0712,
Notice of Proposed Change of Water Right No. 37-0252 Part
Notice of Proposed Change of Water Right No. 37-0252 Part
Notice of Proposed Change of Water Right No. 37-7598
Notice of Proposed Change of Water Right No. 37-268B6

Gentlemen:

Enclosed you will find 5 legal notices which we wish to have
published once a week for twao consecutive weekly issues of your
newspaper. We have inserted the publication dates allowing
ample time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on
the dates we have inserted, assuming the notice is correct. IF
we have any corrections, we will notify you before the first
publication. If you cannot publish the notice on the proposed
dates, please contact us immediately.

Ih order to receive payment, an affidavit of publication must be
submitted to the Department along with the publication bill.

Very truly yours,
Mary A. Newby
Sec/0ffice Coord.

Encl:




® | ¢
STATE OF IDAHOQO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION

Jehn ¥V, Evans 1041 Biue Lakes Blvd. North
Gavernor Twin Falls, 1daho 81301
(208) 734-3578

A. Kenneth Dunn
Direcror

August 15, 1985

Reid J. Newby
Watermaster District 37
Box T

Shoshone, Idaho 83352

Re: Applications for Transfer of Water Right No. 37-0252-Part
(1), 37-0252-Part (2),37-0712, 37-4115

Dear Mr. Newby:

Enclosed are copies of Applications for Transfer of Water
Rights within your District, and Watermaster's Recommendation
Form,

Section 42-222 of the IDAHO CODE requires that the watermaster
must be advised of proposed changes in water rights in the water
district and must notify the Department of his recommendation on
the application,

Please complete the enclosed recommendation forms and return them
te this office.

Processing of the applications can be completed in 20 days, so
your prompt response to this request will be appreciated.

If you have any questions'about the applications, please contact
this office or the applicant.

Very truly yours,
Mary A. Newby
Secretary/0ffice Coord.

Encl:



State of Idaho : |
®pepARTMENT OF WARER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idoho

JOHN V. EVANS o ' _ * Mailing address:
Govemor ' N Statehouse
' L : Boise, Idaho 83720
A. KENNETH DUNN : : (208) 334-4440
Director - L B

November 4, 1985
RE: Application for Transfer of Water Right No. 37¥0252

Reid Newby

Box T '

Shoshone, ID 83352

Dear Reid:

Would you please provide us with written confirmation that William A.
McMahan has been delivered the entire amount under Right No. 37-0252.
In this confirmation, please state how long it has been delivered to
him. ' .

Sincerely,

JIM JOHNSON :
Water Rights Superviso

Jd:sc

e
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APPLICATION FOR TRANSFER OF WATER RIGHT

Hi
NO.  37-0252-Part (1) #UG 20 g5
Dagsrvmant o water Roi
RECOMMENDATION OF WATERMASTER Scuthetn § ; oseume

I, Reid J Newby , watermaster of Silver Creek ,
of Water District No, 37-M | County of Blaine , State of Idaho ,
whose address is __p.Q. Box N Shoshone, Idaho 83352
have read the attached copy of the application for transfer of water right for

William A McMahan , and to the best of my knowledge believe the

(name)
application to be true.
A, TIhereby endorse the above numbered Application for Transfer and recommend
that the Director of the Department of Water Resources approve the transfer subject to

the following conditions: Install a Measuring device and maintainsame

Resonable access to point of diversion be supplied for Watermaster

OR

B. Ido not endorse approval of the above numbered Application for Transfer as re-

quested for the following reasons:

Dated at Shoshone , Idaho, this 16 dayof Aupust 19 g5 .

LQQ/ iz,

(signatur e) Watermas te/

Please use reverse side if needed. mn@i%@ﬂh[m@

S imtey



Form 2223
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURC

1

1

| %

[
&
B
£

% ﬁ.\%ﬂ "i

TRANSFER ANALYSIS SHEE g ©WB 5
o Wate! qeseurnds
INITIAL REVIEW BY: ——,Q‘EM g & Y55 s
1. Right number 270253 f,yd' Applicant _McMAHAN, Wm. A. &/or Laura L.
2. Type of right: X Decree O License O Claim
3. Purpose of transfer: ® Change point of diversion O Add diversion point{s} & Change place of use
O Other
4. Check:
a. W Source W Priority B Amount & Purpose ® Period of use
bh. R Description of original point of diversion,
¢. O Description of original place of use.
5. Amount of land &/or water transferred:
’ a. & Allofright,
b. ® Partofright (NOTE! Part 8 should be filled in only if part of the right is owned by the applicant).
¢. B Check description of point(s} of diversion.
d. @ Check description of place of use.
e. ® Check map (shows p.d. and p.u. after transfer).
f. ® Check for currect signature, notarization, and fee.
| g. Check proof of ownership of right &/or land from which water is transferred.
h. ® Check for expansion in use of right. Comments
i. & Check for existing water rights #ermssrme-seuree, on land water is being transferred to.
Right number(s) _31-2553, 2575, 78/0, 09/, A(8¢ 578, 0343, 0347050, 107/
j. & lsuse within a Watermaster District? & Yes 0O No
7 if yes, what district? M
FINAL PROCESSING REVIEW BY: ADW
1. Watermaster recommendation reguested on /.:’/5" Received on %/
2. s transfer published correctly? ?{Yes O No
3. Protestreceived? © Yes ﬁ No
RECOMMENDED ACTION — R
K Ap;;:rove QN@HM\J@
2. 0O Deny
3. Conditions® OiE DN (37, By Wond B )
DIECEIE:
= =)
_ — DCTloWgy
4 By MM Date (OJ/I Od{zé Bepartment of Water ResoufBE}

Qs

*All @es within Watermaster Dist+’ “ire spacial conditions.
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+ STATE OF IDAHO ’
DEPARTMENT OF WATER RESOURCES

WATER DISTRICT NO. 37 & 37M
PO.Box T

Shoshone, idaho 83352
8862451

Jim Johnson

. Department of Water Resources
Statehouse
Boise, ID 83720

Re: St.W.R. #37-0252

Dear Jim:

REID J. NEWBY
Watermaster

November 5, 1985

Department of Water Resources

In regards to your letter of November 4, 1985, our records

show that we have delivered water to th
10-10A diversion point owned by William
Fred Judd since 1975. And prior to 197
delivered to the same place for previou
years.

You truly,

Reid J. Newby
Watermaster

RIN:ic

e Gillihan-Heath
A. McMahan and

5 water has bheen
s owners for many

LD




e e L a4 e . R B ) . - .

WATER DISTRICT 37 & 37-M W
P.O. BOX T -mn:L \
SHOSHONE, 1D 83352 5 ‘uzﬂ G
) . . > ;m 2452 .
||"...
=3
C
Mr. Jim Johnson &=
Department of Water Resources &S
Statehouse M

Boise, ID 83720

T

&



NOTICE OF PROPOSED CHANGE OF {WATER RIGHT

No. 37-0252 Part | | ,

Notice is hereby given that William A. and Laura L. McMahan of
Ketchum, Idaho have applied toc the Department of Water Resources
for a change]of place of use and change mf point of diversion of
a right from Aubrey Spring tributary to. Sllver Creek. The right
described above is evidenced by.decree ta J. C. Gilihan in

case of 5. C. Frost et al vs Alturas Water Co. et ux, dated
December {13, 1909 in Fourth District Court county of Lincoln, and
is recorded as follows: '

Amount: 2.5 cfs

Priority: June 1, 1887

Point of Diversion: No point of diversion specified in decree

The water is used for irrigation of 360 acres within NESE, Sec.
23; N1/25W1/4, SESW, N1/2SE1/4, SWSE, Sec. 24; NWNE, NENW, Sec.
25, 1715, R19E

PORTION OF RIGHT T0 BE CHANGED:
Amount: 1.39 cfs

Point of Diversion: SESE, Sec. 14, T15,|R1%E, B.M., Blaine
County

Place of Use: Portion of Land Under Decree: SESW, NESE, SWSE,
Sec. 24; NWNE, NENW, Sec. 25 for irrigation of 200 sacres;.
Acres Historically Irrigated: NESE, Secl 23; N1/25W1/4, NWSE,
Sec. 24, T1S, R19E for irrigation of 109| acres.

PORTION TO BE CHANGED AS FOLLOWS:

Amount: 1.39 cfs

Point of Diversion: NENE, Sec. 14, T1S5,|R19E, B.M., Blaine
County

Place of Use: SW1/4, Sec. 13, T1S, R19E| for irrigation of 109
acres.

. |
Any protest against approval of the perPsed change of the right
described above must be filed with the Idaho Department of Water
. Resources, 1041 Blue Lakes Blvd. North, len Falls, Idaho, 83301

on or before SEDtembEE]ﬁ ‘1985 q

A. Kenneth Dunn
Director

Published in Wood River Journal- AummtvzgandSepUmmEPS,]985

IEROFLAED




NOTICE OF PROPOSED
CHANGE OF WATER RIGHT
NO. 37-0252 Part
Notice -is hereby given _that
William A. and Laura L. McMahan
of Ketchum, ldaho, have applied
to the Department of Water
Resources for a change of place
of use and change of point of
diversion of a right from Aubrey

Creek tributary--to--Silver _Creek, .

The right described above is
evidenced by decree to J.C.:
Gilihan in case of S.C. Frost et al
vs, Alturas Water Co. et ux, dated
December 13, 1909, in Fourth
District Court, County of Lincoln,
and is recorded as follows:

Amount: 2.6 cfs

Priority: June 1, 1887

Point of Diversion: No point of
diversion specified in decree

The water is used for irrigation of
360 acres within NESE, Sec. 23;
N1/25W1/4, SESW, N1/2SE1/4,
SWSE, Sec. 24; NWNE, NENW,
Sec. 25 T18, R19E

PORTION OF RIGHT
TO BE CHANGED:

Amount; 1.39 cfs

Point of DNersnon SESE Sec.. _

14, T1S R19E, B.M., Blalne Coun—f-"
ty o | —1 N

Place .of Use F"brtnon of Land-i A
Under Decres: “SESW, 'NESE,. .

SWSE, Sec. 24;JNWNE, NENW, .
Sec. 25 for irrigation of 200 acres. .~
Acres Historically Irrigated: NESE, .

Sec. 23; N1/2SW1/4, NWSE, Sec. -

24, T1S, R19E for irfigation of 108
acres.

PORTION TO. BE CHANGED
AS-FOLLOWS:

Amount: 1.39- cfs

Point of Diversion: NENE, Sec. "~ -

14, T1S, R19E, B.M.,, Blaine Coun-
ty ) "
Place of Use: SW1/4, Sec. 13,
T1S, R19E for irrigation of 109
acres.

Any protest ageinst approval of
the proposed change of the right
described above must be filed
with the |daho Department of
Water Resouces, 1041 Blue Lakes
Blvd. North,. Twin Falls, |daho
83301, on or before September
16, 1985.
A. KENNETH DUNN
Director
Publish: Wood —River —Journal—-
,_-Iﬁxguagsust 28 and September 5,




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION

John V. Evans 1041 B]ue Lakes Blvd. North
Governor Twin Falls, [daho 83301

(208) 734-3578
A, Kenneth Dunn

Director

August 20, 1985

Wood River Journal
P. 0. Box 988
~Hailey, Idaho 83333

Re: Notice of Proposed Change of Water Right No. 37-0712,
Notice of Proposed Change of Water Right No. 37-0252 Part
Notice of Proposed Change of Water Right No. 37-0252 Part
Notice of Praposed Change of Water Right No. 37-7598
Notice of Proposed Change of Water Right No. 37-2685%

Gentlemen:

Enclosed you will find 5 legal notices which we wish to have
published once a week for two consecutive weekly issues of your
newspaper. We have inserted the publication dates allowing

ample time for you to submit us a galley proof for review before
publication,

After sending us a galley proof, proceed with the publication on
the dates we have inserted, assuming the notice is correct. If
we have any corrections, we will notify you before the first
publication. If you cannot publish the notice on the proposed
dates, please contact us immediately.

In order to receive payment, an affidavit of publication must be
submitted to the Department along with the publication bill.

Very truly yours,
Mary A, Newby
Sec/0ffice Coord.

Encl:

EROFRHTED




® e
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION

John V. Evans 1041 Blue {.akes Blvd. North
Governor Twin Falls, Iduho 83301

(208) 734-3578
A. Kenneth Dunn
Director

August 15, 1985

Reid J. Newby
Watermaster District 37
Box T

Shoshone, Idaho B3352

Re: Applications for Transfer of Water Right No. 37-0252-Part
(1), 37-0252-Part (2),37-0712, 37-4115

Dear Mr. Newby:

Enclosed are copies of Applications for Transfer of Water
Rights within your District, and Watermaster's Recommendation
form.

Section 42-222 of the IDAHD CODE requires that the watermaster
must be advised of proposed changes 1n water rights in the water
district and must notify the Department of his recommendation on
the application.

Please complete the enclosed recommendation forms and return them
to this office.

Processing of the applications can be completed in 20 days, so
your prompt response to this request will be appreciated.

If you have any questions about the applications, please contact
this office or the applicant.

Very truly yours,
Mary A. Newby
Secretary/0ffice Coord.

Encl:

VRIS



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PETITICN )

TO RESCIND OR MODIFY APPROVED ) ORDER STAYING

TRANSFER NOS. 3198, 3199 AND ) DISCOVERY AND

3200 ) SETTING HEARING
)

1. On October 17, 1991, the Idaho Department of Fish and
Game (IDFG) filed a Petition to Rescind or Modify Approved
Transfers before the Idaho Department of Water Resources (IDWR).
The IDFG petition reguests that IDWR rescind or modify its approval
of Transfer Nos. 3128, 3199 and 3200. These transfers, approved by
IDWR in 1985, changed the points of diversion and the place of use
under Water Right Nos. 37-0252 and 37-0712 owned by William A. and
Laura McMahan.

2. IDFG served notice to depose some potential witnesses in
the matter during the month of August 1993 pursuant to Rule 523,
IDAPA 37.01.01523,

3. By letter dated July 22, 1993, IDWR agreed not to issue
a further order addressing the disposition of the pending Petition
until IDFG had an adeguate opportunity to conduct the planned
depositions. The letter requested a letter informing IDWR of the
status of the matter by October 1, 1993.

4. On August 20, 1993, attorney James P. Speck filed on
behalf of William A. McMahan (McMahan), the owner of transferred
Water Right Nos. 37-0252 and 37-0712, a Motion to Dismiss and For
Order Staying Discovery. McMahan’s motion requests an order
dismissing with prejudice IDFG's Petition to Rescind or Modify
Approved Transfers and an order staying discovery in this
proceeding of matters relevant to the elements of McMahan’s water
rights.

5. McMahan states in a memorandum in support of his motion to
dismiss and for stay that IDFG has scheduled the depositions of
Richard Mallon and William Molyneux for August 26 and 27, 1993,
respectively, for the purpose of preserving facts concerning the
historical beneficial use of McMahan’s water rights to support
IDFG’s argument that all or a portion of such rights have been lost

CRDER STAYING DISCOVERY
AND SETTING HEARING, Page - 1



due to forfeiture. McMahan agrues the issue of forfeiture cannot
be determined by IDWR because it is presently pending in Twin Falls
County Case no. 39576, generally Kknown as the Snake River
Adjudication (SRBA), and that depositions attempting to gather
evidence regarding the forfeiture issue cannot be conducted in the
administrative proceeding.

6. Because of the imminence of the scheduled depositions,
McMahan requested an expedited hearing on his motion. IDWR heard
the motion on an expedited basis by telephone conference on
August 23, 1993.

7. During the telephone conference hearing the parties
orally stipulated to the entry of an order staying discovery in
this proceeding upon the condition that IDFG is able to depose
witnesses with knowledge of Water Rights Nos. 37-0252 and 37-0712
within the SRBA.

ORDER

IT IS HEREBY ORDERED that the depositions of Richard Mallon
and William Molyneux, scheduled for August 26 and 27, 1993,
respectively, and all other discovery in this proceeding are STAYED
unless or until further authorized by order of the Department of
Water Resources pursuant to Rule 523, IDAPA 37,01.01523,

IT IS FURTHER ORDERED that a telephone hearing is scheduled
for October 18, 1993, at the hour of 3:00 p.m., when McMahan and
IDFG may orally argue McMahan’s motion to dismiss IDFG’s petition
to rescind or modify transfers.

A
DATED this Z&— day of August, 1993.

VAR

Gary YSpackman
Hearing Officer

ORDER STAYING DISCOVERY
AND SETTING HEARING, Pade - 2



CERTIFICATE OF SERVICE

A
I hereby certify that on the 27/ day of August, 1993, I
served a true and correct copy of the within and foregoing document
upon the individuals listed below by the United States mail:

Stephen V. Goddard
P.0. Box 25
Boise, ID 83707

James P. Speck

P.O. Box 987
Ketchum, ID 83340

Giiloirn

ORDER STAYING DISCOVERY

AND SETTING HEARING,

Page - 3
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P.Q. BOX 987
KETCHUM, IDAHO B3340
{208) 726-4421

James P. B8peck, Esqg.
HOGUE, BPECK & AANESTAD

A Professional Association
120 East Avenue

Post Office Box 987
Ketchum, Idaho 83340
Telephone: (208) 726-4421

Attorneys for William A. McMahan

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF
APPLICATIONS TO TRANSFER
WATER RIGHTS 3198, 3199,
AND 3200

MOTION TO DISMISS AND FOR ORDER
BTAYING DISCOVERY

William A. McMahan, the owner and holder of Water
Rights Nos. 37-00252 and 37-00712, which were approved for
transfer by Transfers Nos. 3198, 3199 and 3200 ("McMahan"),
respectfully moves for and requests an order of the Idaho
Department of Water Resources dismissing with prejudice the
Petition to Rescind or Modify Approved Transfers filed herein by
the Idaho Department of Fish and Game and staying discovery in
this contested case of matters relevant to the elements of
McMahan’s water rights. McMahan further requests an expedited

hearing on this Motion. The grounds for this Motion are set

MOTION TO DISMISS - 1

j\mecmahan\water\mtndsms
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HOGUE, SPECK &
AANESTAD, P.A.
P.O. BOX 987
KETCHUM, IDAHO 83340
{208) 726-4421

forth in the Memorandum in Support of Motion to Dismiss filed

herewith.

Oral argument by telephone conference is requested.

Dated this .Ddiﬂ day of August, 1993.
HOGUE, SPECK & AANESTAD, P.A.

Attorneys for William A.
McMahan

By: 0—*‘/}!‘ —

J?ﬁes P. dpeck

CERTIFICATE OF SERVICE

I hereby certify that on the (%2 day of August, 1993, T
served a true and correct copy of the within and foregoing
document upon the attorney named below in the manner noted:

Stephen V. Goddard, Esq.
P.0. Box 25

Boise, Idaho 83707

FAX: (208) 334-2114

By causing copies of the same to be deposited in the
United States mail, postage prepaid, at the post office
at Ketchum, Idaho.

By causing copies of the same to be hand delivered to
the office of the above attorney at his office located
at

V//’ By causing copies of the same to be telecopied to said
attorney at his telecopier number, and by then causing
copies of the same to be deposited in the United States
mail, postage prepaid, at the post office at Ketchum,

| () /‘5 ot —

Jami7'P. Speck/

MOTION TO DISMISS - 2
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HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSOCIATION

ATTORNEYS
TERRY G. HOGUE HAILEY OFFICE:
JAMES B SPECK 120 EAST AVENUE 16 WEST CROY STREET
POST OFFICE BOX 987 SUITE X

DOUGLAS J. AANESTAD T OFFICE BOX 460
1. STEPHEN CRABTREE KETCHUM, IDAHO 83340 ‘;fﬁl_“ fD 8333
TRACY DUNLAP (208) 726-4421 (208) 788-3567
JOHN A. SEILLER FAX (208) 726-0752 FAX (208) 788-4230

August 20, 1993

Mr. R. Keith Higginson
Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, ID 83720-9000

Re: 1In the Matter of Applications To Transfer
Water Rights Nos. 3198, 3199 and 3200

Dear Mr. Higginson:
I enclose the one copy of the Motion To Dismiss And For
Order Staying Discovery and Memorandum In Support Of Motion To
Dismiss And For Order Staying Discovery. Please file the
original and return a filed stamped copy to this office in the
enclosed envelope.
Thank you.
Sincerely yours,
HOGUE, SPECK & AANESTAD
{2/qblfkcbw~— éLAiL
Secretary for James P. Speck, Esd.

vl

Enclosures
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HOGUE, SPECK & AANESTAD AUG 2 3 1993
A PROPESSIONAL ASSOQOCIATION
ATTORNEYS Dmtmem of watef ﬂesourms
TERRY G. HOGUE HAILEY OFFICE:
JAMES P. SPECK 120 EAST AVENUE 16 WEST CROY STREET
DOUGLAS J. AANESTAD POST OFFICE BOX 987 SUITE K
KETCHUM, IDAHO 83340 POST OFFICE BOX 460
J. STEPREN CRABTREE 208) 726.442] HAILEY, IDAHO 83333
TRACY DUNLAP ( ) - (208) 788-3567
JOHN A. SEILLER FAX (208) 726-0752 FAX (208) 788-4230
August 20, 1993 N"/
A
o

VIA FAX NO. (208) 327-7866
ORIGINAL TO FOLLOW BY REGULAR MATL

R. Keith Higginson
Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720-9000

Re: 1In the matter of Applications To Transfer
Water Rights Nos. 3198, 3199 and 3200

Dear Mr. Higginson:

Enclosed please find for filing in the above-referenced
matter a Motion To Dismiss And For Order Staying Discovery and
Memorandum In Support Of Motion To Dismiss And For Order Staying
Discovery submitted by William A. McMahan. This Motion is based
on the June 16, 1993 decision of the Idaho Supreme Court in
Walker v. Biq Lost River Irrigation District.

Petitioner has scheduled depositions of certain
witnesses for August 26 and 27, 1993. We contend these
depositions seek the discovery of matters which are beyond the
subject matter jurisdiction of the Department in this proceeding.
Therefore, I am requesting an expedited hearing by telephone
conference so the matter can be resolved prior to the taking of
those depositions. I am available anytime on August 23 or 24,
1993. Please contact Mr. Stephen V. Goddard, attorney for
Petitioner, and me as soon as possible to schedule this hearing.

Thank you.



R. Keith Higginson
August 20, 1993

Page 2
Sincerely yours,
HOGUE, SPECK & AANESTAD
— /){ <%@p C_,,_
Janeés P. Speck
JPS/v1
Enclosures

Motion To Dismiss And For Order Staying Discovery
Memorandum In Support Of Motion To Dismiss And For Order Staying Discovery

cc: Mr. William A. McMahan(w/ene!'s)
Stephen A. Goddard, Esq.™®®!®)—_yja fax



i

® @:cceivep JEN L2

Y
HOGUE, SPECK & AANESTAD AUG 2 C23 /o

A PROFESSIONAL ASSOCIATION

Dapariingii of i

ATTORNEYS i i #ator Fesou

TERRY G. HOGUE HAILEY OFFICE:
JAMES P SPECK 120 EAST AVENUE 16 WEST CROY STREET
DOUGLAS 1. AANESTAD POST OFFICE BOX 987 SUITE K

J. STEPHEN CRABTREE KETCHUM, IDAHO 83340 AR A
TRACY DUNLAP (208) 726-4421 ' (208) 788-3567

JOHN A. SEILLER FAX (208) 726-0752 . FAX (208) 788-4230

July 30, 1993

VIA FAX NO. 327-78B66

ORIGINAL TO FOLLOW BY REGULAR MAIL
R. Keith Higginson

Department of Water Resources

1301 North Orchard Street,
Statehouse Mail

Boise, Idaho 83720-9000

Re: Loving Creek -- Approved Transfer Nos. 3198,
3199 and 3200

Dear Mr. Higginson:

This letter is in response to the copy of your June 28,
1993 letter to Jerry Conley which was sent to my law partner, Jim
Speck. Mr. Speck is currently on leave from our firm, returning
August 2, 1993. I feel compelled to respond to your letter prior
to his return because of the 30 day time deadline set forth in
your letter concerning the Idaho Department of Fish & Game’s
petition to rescind or modify the approved transfers described
above.

We believe your interpretation of Idaho Code Section
42-222 is incorrect and in fact misstates the clear language of
that statute. IDWR’s approval of any transfers is not contingent
upon any condition unless expressly stated in the approval. &a
careful reading of I.C. § 42~222 reveals it requires IDWR to
examine all evidence and available information and approve a
request to change provided no other water rights are injured
thereby. Although transfers may be conditionally approved, these
transfers were not. Nothing in that statute indicates all
transfers are approved subject to the conditions stated in your
letter. Rather, the statute mandates investigation of whether-
conditions should be attached prior to approval of the transfers.
We assume IDWR fulfilled its statutory obligation by examining
all evidence and related information in approving the subject
transfers without condition.

The applicant, William McMahan, has spent tens of
thousands of dollars in reliance upon IDWR’s unconditional
approval of the subject transfers. This is your formal notice
that we have been directed to take whatever action is necessary



-

-

R. Keith Higginson
Page 2
July 30, 1993

to preserve and protect Mr. McMahan’s water rights to the fullest
extent of the law. If you have any questions in this regard
prior to Mr. Speck’s return, please do not hesitate to contact

me.

Sincerely,

OGUE SPEC ESTAD, .
5

; i ——
r:,a:.}'t»*% ""D / :E‘V“"r"
Dougl Agnestad

DJA/rab
cc: Mr. William McMahan
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£.0. BOX 987
KETCHUM, IDAHO 83340
(208) 726-4421

James P. Speck, Esq.
HOGUE, BPECK & AANESTAD

A Professional Association
120 East Avenue

Post Office Box 987
Ketchum, Idaho 83340
Telephone: (208) 726-4421

Attorneys for William A. McMahan
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDARO
IN THE MATTER OF
APPLICATIONS TO TRANSFER

WATER RIGHTS 3198, 3199,
AND 3200

MEMORANDUM IN SUPPORT OF MOTION TO
DISMISS AND FOR ORDER STAYING
DISCOVERY

Tag® St St Yt Yuat

WILLIAM A. MCMAHAN ("McMahan"), by and through his
attorneys, the law firm of Hogue, Speck & Aanestad, P.A.,
respectfully submits this Memorandum in Support of his Motion to
Dismiss the Petition to Rescind or Modify Approved Transfers (the
"petition") filed herein by the Idaho Department of Fish and Game
("Petitioner") and his request for an order staying discovery.

STATEMENT OF THE CASE

on July 25, 1985, McMahan filed with the Idaho Department of
Water Resources ("IDWR") three (3) Applications for Transfer of
Water Right on forms provided by IDWR to change the points of

diversion and place of use of Water Right Nos. 37-00252 and 37-

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS ~ 1

j\mcmahan\water\mtndsmss . mem
8,20/93




~ 3 s~ W N

8
9
10
"
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

HOGUE. SPECK &
AANESTAD, F.A.
P.Q. BOX 987
KETCHUM, IDAHO B3340
208) 726-3421

00712 (referred to collectively as the "Transfer Applications™)’
Petition, Exs. 4, 5 and 6. Water Right No. 37-00252 was decreed
to J. C. Gillihan in S. ¢. Frost et al v. Alturas Water Co. et
ux, Fourth District Court, Lincoln County, dated December 13,
1909 (the "Frost Decree") for 2.5 cfs with June 1, 1887 priority
for the diversion of water from "Aubrey Spring, a tributary of
Silver Creek". Water Right No. 37-00712 was decreed to 0. H.
Worthington in the Frost Decree for 1.3 c¢fs with June 1, 1887
priority for the diversion of water from Aubrey Creek. Prior to
the Transfer Applications, these water rights had been delivered
from a diversion point on Thompson Creek, a tributary of Silver
Creek (Aubrey Creek is not identified on USGS maps - it is
probably the same as Thompson Creek as there are no Thompson
Creek rights in the Frost Decree). The Transfer Applications
were identified by IDWR as Transfers Nos. 3198, 3199 and 3200.
Notice of the Transfer Applications was published in the Wood
River Journal on August 29, 1985 and September 5, 1985. Petition,
Exs. 7, 8 and 9. No protests were filed by Petitioner or any
other person. Therefore, no hearing was held. A recommendation
for approval was obtained from the Watermaster for Water District
No. 37. Id. After review and investigation by IDWR, Transfer No.

3200 for Water Right No. 37-00712 was approved on October 24,

! The Transfer Applications were filed by Mr., McMahan
and/or Laura L. McMahan. The McMahans were subsequently divorced
and Laura L. McMahan transferred to Mr. McMahan all of her right,
title and interest in and to these water rights.

MEMORANDUM IN SUPPORT OF MOTION TO DISMIBS ~ 2
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HOGUR, SPECK &
AANESTAD, P.A.
P.O. BOX 887
KETCHUM, IDAHO 83340
1208) 728-4421

1985 and Transfer Nos. 3198 and 3199 were approved on November
15, 1985. Id.

The Petition was filed in October 1991. McMahan filed a
Motion to Dismiss in November 1991. The Department did not take
any action until Mr. R. Keith Higginson, Director of the
Department, wrote a letter on June 28, 1993 to Petitioner
requesting Petitioner to withdraw the Petition as the Department
was taking the position that McMahan cannot divert water from
Loving Creek pursuant to the approved transfers if any water
rights existing at the time of the transfers are injured by such
diversion. McMahan vehemently disputes the Department’s decision
to take this position (see copy of July 30, 1993 letter to the
Department from McMahan’s attorneys attached hereto as Exhibit A
and made a part hereof by this reference).

In the meantime, counsel for Petitioner announced his intent
to depose witnesses in this proceeding for the sole purpose of
preserving facts concerning the historical beneficial use of
McMahan’s water rights to support Petitioner’s argument that all
or a portion of such rights have been lost due to forfeiture.
Depositions of Richard Mallon and William Molyneux have been
scheduled for August 26, 1993 and August 27, 1993, respectively.
McMahan now brings this Motion seeking an order immediately
dismissing the Petition and staying the taking of the scheduled
depositions or other discovery concerning the elements of

McMahan’s water rights in this proceeding.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 3

j\mcmahan\water\mtndsmss . mem
8/20/93
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P.O. BOX 987
KETCHUM. IDAHO 83340
1208) 726-4421

ARGUMENT
I. ONLY THE SRBA DISTRICT COURT HAS SUBJECT MATTER
JURISDICTION TO RESOLVE THE ISSUES8 RAISED BY THE

PETITION.

The Petition, filed in October, 1991, seeks the modification
or recission of Transfers Nos. 3198, 3199 and 3200, all approved
in 1985 (the "Transfers"). The transfers changed the place of
use and point of diversion of Water Rights Nos. 37-00252 and 37-
00712. In 1988, McMahan filed notices of claims for these water
rights as changed by the Transfers in the Snake River Basin
Adjudication (the "SRBA"). The claims are identified as A37-
00252 and A37-00712. Petitioner has filed claim no. A37-02695
for its water right diverted downstream on Loving Creek from
McMahan’s rights. The Petition alleges eight (8) different
grounds for recission or modification of the Transfers. McMahan
disputes each of these grounds and filed in November, 1991 a
Motion to Dismiss. The present Motion, however, is based solely
upon the recent decision of the Idaho Supreme Court in Walker v.
Big Lost River Irrigation District, 93.13 I.S.C.R. 688 (June 16,
1993).

In Walker, the trial court had resolved disputed issues
concerning the use of water. The water right Walker sought to
have delivered was the subject of a claim in the SRBA,
originating in the Big Lost River, within the defined scope of
the SRBA. Walker sought a writ of mandate and permanent

injunction to compel the Irrigation District to deliver stored

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 4
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water to Walker’s lands not within the boundaries of the
District. The trial court found the case to be merely one to
resolve the delivery of water and not a private adjudication of
the parties’ water rights. The Supreme Court reversed the trial
court judgment, holding the case concerned the adjudication of a
right to the use of water within the scope of the SRBA and,
therefore, the trial court did not have subject matter
jurisdiction over the dispute. The Court stated:

[Once] SRBA was commenced, jurisdiction to resolve

all of the water right claims within the scope of

the general adjudication is in the SRBA district

court only.
Id. at 689,

The issues raised by the Petition will reguire the
Department to determine the following elements of McMahan’s water
rights: priority date, point of diversion and source, amount and
place of use. Petitioner, among other allegations, claims all or
a portion of McMahan’s water rights have been forfeited by
failure to put them to beneficial use for the statutory period.
Petitioner also claims the diversion of McMahan’s water rights
with an 1887 priority date will injure its Loving Creek right.
Resolution of this dispute will require the Department to
determine the priority date and amount of Petitiocner’s Loving
Creek water right,

Under Walker, the only forum for the resclution or
adjudication of the elements of these water rights is the SRBA

district court. The Department will be acting in a judicial

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 5
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capacity to hear and determine matters raised by the Petition.
Furthermore, judicial review of an order which might be entered
in this proceeding by the Department determining or affecting any
element of McMahan’s water rights is limited to the factual
record and is strictly an appellate function. I.C. §§ 67-5270 -
5279. This would deprive the SRBA district court of the
exclusive power to determine such issues vested in it by the
Legislature. Walker makes it clear the Department (or any court
or other body exercising judicial powers) does not have subject
matter jurisdiction to make such decisions concerning the
elements of water rights within the scope of the SRBA. Such
authority is vested solely in the SRBA district court.
II. THE DEPARTMENT SHOULD ENTER AN ORDER STAYING

THE TAKING OF THE SCHEDULED DEPOSITIONE AND

OTHER DISCOVERY IN THI8 PROCEEDING RELATING
TO THE ELEMENTS OF MCMAHAN’E WATER RIGHTS

Counsel for Petitioner has informed McMahan’s counsel that
the sole purpose of the depositions he has scheduled for August
26, 1993 and August 27, 1993 is to obtain and preserve sworn
testimony concerning the historical beneficial use of McMahan'’s
water rights. This evidence is relevant only to the issue of
statutory forfeiture of all or a portion of these water rights
raised by Petitiocner in this proceeding. Under Walker, the
determination of forfeiture or abandonment of any water right
within the scope of the SRBA is solely within the jurisdiction of
the SRBA district court. Discovery is limited to matters

relevant to the subject matter of an action or proceeding.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - €
Jymemahan\waterymtndsmss .mem
8/20/93
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I.R.C.P. 26(b)(1). The scheduled depositions seek evidence which
is relevant only to issues not within the subject matter
jurisdiction of the Department for contested cases. McMahan is
entitled to an order from the Department staying the taking of
those depositions or any other discovery of matters relevant to
the elements of McMahan’s water rights.

8S8UMMARY:

The Petition to Rescind or Modify the approved Transfer
Applications should be immediately dismissed by the Department
for lack of subject matter jurisdiction. The Department should
enter an order staying the taking of those depositions or any
other discovery of matters relevant to the elements of McMahan’s

water rights.

Dated this ;QC?K&xday of August, 1993.

HOGUE, SPECK & AANESTAD, P.A.
Attorneys for William A. McMahan

e (L P

Jaﬁes P. $beck

CERTIFICATE OF SERVICE

I hereby certify that on the ad@ day of August, 1993, I
served a true and correct copy of the within and foregoing
document upon the attorney named below in the manner noted:

Stephen V. Goddard, Esdqg.
P.0O. Box 25

Boise, Idaho 83707

FAX: (208) 334-2114

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 7
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By causing copies of the same to be deposited in the
United States mail, postage prepaid, at the post office
at Ketchum, Idaho.

By causing copies of the same to be hand delivered to
the office of the above attorney at his office located
at

L///// By causing copies of the same to be telecopied to said
attorney at his telecopier number, and by then causing
copies of the same to be deposited in the United States
mail, postage prepaid, at the post office at Ketchum,

) (7 Db —

Jam?é P. Spefk

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 8
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ATTORNEYS
TERRY G. HOGUE HAILEY QFPICE:
JAMES B. SPECK 120 EAST AVENUE . 16 WEST CROY STREET
DOUGLAS J. AANESTAD POST OFFICE BOX 987 SUITE K
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July 30, 1993

VIA FAX NO. 327-7866

ORIGINAL TO FOLLOW BY REGULAR MAIL
R. Keith Higginson

Department of Water Resources

1301 North Orchard Street,
Statehouse Mail

Boise, Idaho 83720-9000

Re: Loving Creek -- Approved Transfer Nos. 3198,
3199 and 3200

Dear Mr. Higginson:

This letter is in response to the copy of your June 28,
1993 letter to Jerry Conley which was sent to my law partner, Jim
Speck. Mr. Speck is currently on leave from our firm, returning
August 2, 1993. I feel compelled to respond to your letter prior
to his return because of the 30 day time deadline set forth in
your letter concerning the Idaho Department of Fish & Game’s
petition to rescind or modify the approved transfers described
above.

We believe your interpretation of Idaho Code Section
42-222 is incorrect and in fact misstates the clear language of
that statute. IDWR’s approval of any transfers is not contingent
upon any condition unless expressly stated in the approval. A
careful reading of I.C. § 42-222 reveals it requires IDWR to
examine all evidence and available information and approve a
request to change provided no other water rights are injured
thereby. Although transfers may be conditionally approved, these_l
transfers were not, Nothing in that statute indicates all
transfers are approved subject to the conditions stated in your
letter. Rather, the statute mandates investigation of whether
conditions should be attached prior toc approval of the transfers.
We assume IDWR fulfilled its statutory obligation by examining
all evidence and related information in approving the subject
transfers without condition.

The applicant, William McMahan, has spent tens of
thousands of dollars in reliance upon IDWR’s unconditional
approval of the subject transfers. This is your formal notice
that we have been directed to take whatever action is necessary

EXHIBIT



.

R. Keith Higginson
Page 2
July 30, 1993

to preserve and protect Mr. McMahan’s water rights to the fullest
extent of the law. If you have any questions in this regard
prior tc Mr. Speck’s return, please do not hesitate to contact

me.
Sincerely,
OGUE, SPECEN & ESTAD,
cgégﬂw?, P
Dougﬁij J. Aanestad
DJA/rab

cc: Mr. William McMahan

EXHIBIT A
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DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9600
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH BIGGINSON
DIRFCTOR

July 22, 1993

Stephen V. Goddard

Deputy Attorney General
Department of Fish & Game
600 S. Walnut St.

Boise, Idaho 83707

RE: Loving Creek Approved Transfer Nos.199 and 3200
Dear Mr. Goddard:

Your letter of July 9, 1993, requests that the Department of Water Resources
temporarily defer taking further action on Fish & Game’s Petition to Rescind or Modify
Approved Transfers as described in Director Higginson’s letter of June 28, 1993. You
request the deferral so that Fish & Game may take depositions of some of the potential
witnesses in the matter pursuant to Water Resources Procedure Rule 523, IDAPA
37.01.01523.

In accordance with your request, the department will not issue a letter order further
addressing the disposition of the Fish & Game petition until you have had adequate
opportunity to conduct the planned depositions. Please submit a letter informing the
department of the status of this matter by October 1, 1993.

Sincerely,

Norman C. Young M

Administrator
Water Management Division

c James Speck, Esq.
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STATE OF IDAHO

GFFICE OF THE ATTORNEY GENERAL

LARRY ECHOHAWK DEPARTMENT OF FISH & GAME

ATTORNEY GENERAL B00 S. WALNUT STREET
July 9, 1993 P.O. BOX 25

STEPHEN V. GODDARD BOISE, IDAHO 83707

W, DALLAS BURKHALTER TELEPHCNE: (208) 334-3715

DEPLITY ATTORNEYS GENERAL

Mr. R. Keith Higgenson, Director
Idaho Department of Water Rescurces
1301 N. Orchard Street

Statehouse Mail

Boise, ID 83720-9000

RE: Loving Creek-Approved Transfer Nos. 3198, 3199, and 3200
Dear Mr. Higgenson:

This letter is written in response to your letter of June 28, 1993
and the June 29, 1993 memorandum from Norm Young to Lee Peterson
which relate to the above-referenced proceeding (copies attached).

Fish and Game plans to take depositions of gome of the Department'’s
potential witnesses pursuant to Water Resources Rule 523,
IDAPA 37.01.01523. Hopefully, these depositions will be completed
in August of 1993. My understanding is Mr. Jameg Speck, Counsel
for Mr. McMahan, is out of town until August 1, 1993.

Therefore, Fish and Game requests that you defer taking any further
action on its PETITION until the depositions have been completed.
Thank you for your assistance in this matter.

Sincerely,

W

Stephen V. Goddard
Deputy Attorney General

SVG:cb

¢c: James Speck
Phil Rassier

RKJLLE
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State of Igho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866 :

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

June 28, 1993 R Dmnand

\

Mr. Jerry Conley, Director

Idaho Department of Fish and Game
600 S. Walaut

Boise, ID 83707

Re: Loving Creek - Approved Transfer Nos, 3198, 3199 and 3200

Dear Jerry:

On October 17, 1991, the Idaho Department of Fish and Game (IDFG) filed a
PETITION TO RESCIND OR MODIFY APPROVED TRANSFERS before the Idaho
Department of Water Resources (IDWR). The IDFG petition requests that IDWR
rescind or modify its approval of Transfer Nos. 3198, 3199 and 3200 which changed the
points of diversion and the place of use under Water Right Nos. 37-0252 and 37-0712
owned by William A. and Laura McMahan.

This letter responds to IDFG’s Petition and informs the parties of IDWR’s
understanding of the issues in this matter. After examining the transfer files, water right
files and the parties’ briefs, IDWR determines that it is not necessary to modify or
rescind Transfer Nos. 3198, 3199 and 3200 in order to protect IDFG’s water rights. State
law requires that all transfers; including. Transfer Nos. 3198, 3199 and 3200, be approved
under the condition: that:no injury will:-result to- existing-water rights if the transfers are
approveds S&c:i42:222/ Tdah¢: Code:- IDWR only has jurisdiction to approve transfers of
water rights.peavidéd:that:thesrights:of others-are not injured: therebys IDWR’s approval
of the transfers is, thusycontingent upon the-condition that other existing water rights
will not be injuredrhysimplementation.of the approved changes.

At this point it serves no purpose to modify the Transfer Nos. 3198, 3199 and
3200 because the transfers-are-conditioned by:laweto not permit injury:to existing water
rights. Nor is it necessary to rescind or modify Transfer Nos. 3198, 3199 and 3200
because IDFG’s water: rights have not yet suffered injury;as the result of any actions by
the McMahans.

The Big Wood River Watermaster is instructed by a copy of this letter to not
deliver water to the McMahans under approved Transfer Nos. 3198, 3199 and 3200 if the
existing water rights of others on Loving Creek would suffer injury: In the event IDFG’s
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Mr, Jerry Conley
June 28, 1993
Page 2

water rights should suffer injury in the future as the result of the McMahan transfers,
IDFG may decide to resubmit its petition to modify or void the transfers to prevent
injury to its existing rights.

In light of the position of IDWR contained in this letter, IDEG is requested to
withdraw its pending petition without prejudice to file it again in the future if necessary.
If the petition is not voluntarily withdrawn, IDWR will issue a letter order within thirty
(30) days from the date of this lester further addressing the disposition of the pezition.

Sincerely,

e

Director

ce: James Speck, Esq.
William and Laura McMaban
Stephen V. Goddard, Esq.
Lee Peterson, Watermaster

Wood
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CECIL D. ANDRUS
GOYERNOR

R. KEITH HIGGINSON
DIRECTOR
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Stephen V. Goddard

Deputy Attorney General
Department of Fish & Game
600 S. Walnut St.

Boise, Idaho 83707

RE: Loving Creek Approved Transfer Nos. 3198, 3199 and 3200
Dear Mr. Goddard:

Your letter of July 9, 1993, requests that the Department of Water Resources
temporarily defer taking further action on Fish & Game’s Petition to Rescind or Modify
Approved Transfers as described in Director Higginson’s letter of June 28, 1993. You
request the deferral so that Fish & Game may take depositions of some of the potential
witnesses in the matter pursuant to Water Resources Procedure Rule 523, IDAPA
37.01.01523.

In accordance with your request, the department will not issue a létter order further
addressing the disposition of the Fish & Game petition until you have had adequate
opportunity to conduct the planned depositions. Please submit a letter informing the
department of the status of this matter by October 1, 1993.

Sincerely,
Norman C. Young
Administrator

Water Management Division

c James Speck, Esq.
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STATE OF IDAHO

QFFICE OF THE ATTOANEY GENEAAL

LARRY ECHOHAWK DEPAATMENT OF FISH & GAME
ATTORNEY GENERAL 600 5. WALNUT STREET
July 9, 1993 P.O.BOX 25
STEPHEN V. GODDARGC BOISE. IDAHO BA707

W, 0ALLAS BURKHALTER TELEPHONE. ;2081 334-3715
DEPUTY ATTORNEYS GENERAL

Mr. R. Keith Higgenson, Director
Idaho Department of Water Resources
1301 N. Orchard Street

Statehouse Mail

Boise, ID 83720-9000

RE: Loving Creek-Approved Transfer Nos. 3198, 3199, and 3200
Dear Mr. Higgenson:

This letter is written in response to your letter of June 28, 1993
and the June 29, 1993 memorandum from Norm Young to Lee Peterson
which relate to the above-referenced proceeding (copies attached).

Fish and Game plans to take depositions of some of the Department’s
potential witnegses pursuant to Water Rescources Rule 523,
IDAPA 37.01.01523. Hopefully, these depositions will be completed
in August of 1993. My understanding is Mr. James Speck, Counsel
for Mr. McMahan, is out of town until August 1, 1993.

Therefore, Fish and Game requests that you defer taking any further
action on its PETITION until the depositions have been completed.
Thank you for your assistance in this matter.

Sincerely,

W

Stephen V. Goddard
Deputy Attorney General

SVG:ch

c: James Speck
Phil Rassier

RKJILC
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State of,daho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327.7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
GIRECTOR

June 28, 1993 W

\

Mr. Jerry Conley, Director

Idaho Department of Fish and Game
600 S. Walnut

Boise, ID 83707

Re: Loving Creek - Approved Transfer Nos. 3198, 3199 and 3200
Dear Jerry:

On October 17, 1991, the Idaho Department of Fish and Game (IDFG) filed a
PETITION TO RESCIND OR MODIFY APPROVED TRANSFERS before the Idaho
Deparument of Water Resources (IDWR). The IDFG petition requests that IDWR
rescind or modify its approval of Transfer Nos. 3198, 3199 and 3200 which changed the
points of diversion and the place of use under Water Right Nos. 37-0252 and 37-0712
owned by William A. and Laura McMahan.,

This letter responds to IDFG’s Petition and informs the parties of IDWR’s
understanding of the issues in this matter. After examining the transfer files, water right
files and the parties’ briefs, IDWR determines that it is not necessary to modify or
rescind Transfer Nos. 3198, 3199 and 3200 in order to protect IDFG’s water rights. State
law requires that all transfers; including Transfer Nos. 3198, 3159 and 3200, be approved
under the condition that no-injury will result to existing water rights if the transfers are
approved: Seci142-222; 1dahé:Code. IDWR only has jurisdiction to approve transfers of
water rights- pravided that.the-rights of others are not injured. thereby. IDWR’s approval
of the transfers is, thus;:contingent upon the condition that other existing water nights

ed:hy.implementation:of the approved changes.

At this point it serves no purpose to modify the Transfer Nos. 3198, 3199 and
3200 because the transfers are conditioned by law.to not permit injury to existing water
rights. Nor is it necessary to rescind or modify Transfer Nos. 3198, 3199 and 3200
because IDFG’s water rights have not yet suffered injury .as the result of apy actions by
the McMahans.

The Big Wood River Watermaster is instructed by a copy of this letter to not
deliver water t0 the McMahans under approved Transfer Nos. 3198, 3199 and 3200 if the
existing water rights of others on Loving Creek would suffer injury. In the event IDFG’s
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Mr. Jerry Conley
June 28, 1993
Page 2

water rights should suffer injury in the future as the result of the McMahan transfers,
IDFG may decide to resubmit its petition to modify or void the transfers to prevent
injury 10 its existing rights.

In light of the position of IDWR conrained in this letter, IDFG is requested to
withdraw its pending petition without prejudice to file it again in the future if necessary,
If the petition is not voluntarily withdrawn, IDWR will issue a letter order within thirty
(30) days from the date of this letter further addressing the disposition of the petition.

Sincerely,

L e

Director

ce: James Speck, Esq.
William and Laura McMahan
Stephen V. Goddard, Esq.
Lee Peterson, Watermaster

WU
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DIRECTOR

TO: LEE PETERSON, WATERMASTER DISTRICT 37 & 37M

FROM:  NORM YOUNG A/¢7 QlUZed
‘1" I

RE: LOVING CREEK DIVERSIONS ;)\

DATE: JUNE 29, 1993

This memo is a follow-up to our telephone conversation earlier today and the
copy of the letter to Steve Goddard of IDFG that was FAXed to you this morning. The
purpose of the phone call and sending a copy of the letter-was to advise you that a water
right transferred to a point upstream from the diversion point of another right previously
developed on the stream cannot be operated to injure the previously developed right.
This is true even if the newly transferred right has the earlier priority date.

Subsequent to our conversation, Steve Goddard called to tell me that you had
advised the Hayspur Hatchery manager that you were going to begin delivering water to
Mr. McMahan tomorrow morning. Goddard indicates that the hatchery is already
operating on about 1/2 of its authorized diversion rate and that any further reduction in
flow through the hatchery will cause an injury to the fish.

IDWR does not consider “injury to a water right" as requiring actual physical
damage to a crop of fish. Rather injury occurs when the water user does not receive the
flow requested and for which a beneficial use exists, within the rate of flow authorized by
the water right. If Loving Creek is not flowing sufficiently to provide the full amount
IDFG is calling-for-and can beneficially use, within the amount of their previously
established rights; no diversion should be allowed by McMahan unless the water diverted
by McMahan is-returned in the full amount diverted to a point that it can be used by
IDFG.

If you have any questions on this matter, please give me a call.

¢. Goddard
Mc¢Mahan



TO: JOHN HOMAN
FROM: NORM YOUNG ,/fo?
RE: BILL MCMAHAN TRANSFER ON LOVING CREEK

DATE: JUNE 29, 1993

I advised Lee Peterson, Watermaster of the letter being sent
to Fish and Game and McMahan. I told him to regulate the water
to protect the Fish and Game right from injury from the McMahan
right being transfered in above Fish and Game’s diversion. He
said he would go up to the site today to check on the delivery.

He indicated that Fish and Game and McMahan had planned a
way to avoid problems. Peterson’s deputy was supposed to have
overseen the initial diversions into the McMahan facilities on
Monday (yesterday). However, McMahan jumped the gun over the
weekend by abruptly installing all the diversion boards which
dryed up the creek and on raceway at the fish hatchery killing
1100 catchable trout.
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ORIGINAL TO FOLLOW B GULAR
R. Kelth Higginson
Department of Water Resources
1301 North Orchard Street,
Statehousé Mail

Boise, Tdaho 83720-9000

' Re: Loving Creek -- Approved Transfer Nos. 3198,
‘ 3199 and 3200

Dear Mr. Higginson:

This letter is in response to the copy of your June 28,
1993 letter to Jerry Conley which was sent to my law partner, Jim
Speck. Mr. Speck is currently on leave from cur firm, returning
August 2, 1993. I feel compelled to respond to your letter prior
to his return because of the 30 day time deadline set forth in
your letter concerning the Idaho Department of Fish & Game’s
petition to rescind or modify the approved transfers described
above.

We believe your interpretation of Idaho Code Section

42-222 is incorrect and in fact misstates the clear language of
that statute. IDWR’s approval of any transfers is not contingent
upon any condition unless expressly stated in the approval. A
careful reading of I.C. § 42-222 reveals it requires IDWR to
examine all evidence and available information and approve a
regquest to change provided no other water rights are injured
thereby. . Although transfers may be conditionally approved, these
transfers were not. Nothing in that statute indicates all
transfers are approved subject to the conditions stated in your

: letter. Rather, the statute mandates investigation of whether

! conditions should be attached prior to approval of the transfers.

‘ We assume IDWR fulfilled its statutory obligation by examining
all evidence and related information in approving the subject
transfers without condition.

The applicant, William McMahan, has spent tens of
thousands of dollars in reliance upon IDWR’s unconditional
approval of the subject transfers. This is your formal notice
that we have been directed to take whatever action is necessary
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R. Keith Higginson
Page 2 ‘
July 30, 1993

to preserve and protect Mr. McMahan'’s water rights to the fullest
extent of the law. If you have any questions in this regard
prior to Mr. Speck’s return, please do not hesitate to contact
me. : . !

Sincerely,

OGUE, SPECKR & ESTAD, F.A.
P W 1 & 4 it 7
Dougl J. Agnhestad

DIJA/rab .
cc: Mr. William McMahan
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June 28, 1993

Mr. Jerry Conley, Director

Idaho Department of Fish and Game
600 S. Walnut

Boise, ID 83707

Re: Loving Creek - Approved Transfer Nos. 3198, 3199 and 3200

Dear Jerry:

On October 17, 1991, the Idaho Department of Fish and Game (IDFG) filed a
PETITION TO RESCIND OR MODIFY APPROVED TRANSFERS before the Idaho
Department of Water Resources (IDWR). The IDFG petition requests that IDWR
rescind or modify its approval of Transfer Nos. 319§, 3199 and 3200 which changed the
points of diversion and the place of use under Water Right Nos. 37-0252 and 37-0712
owned by William A. and Laura McMahan.

This letter responds to IDFG’s Petition and informs the parties of IDWR’s
understanding of the issues in this matter. After examining the transfer files, water right
files and the parties’ briefs, IDWR determines that it is not necessary to modify or
rescind Transfer Nos. 3198, 3199 and 3200 in order to protect IDFG’s water rights. State
law requires that all transfers, including Transfer Nos. 3198, 3199 and 3200, be approved
under the condition that no injury will result to existing water rights if the transfers are
approved. Sec. 42-222, Idaho Code. IDWR only has jurisdiction to approve transfers of
water rights provided that the rights of others are not injured thereby. IDWR’s approval
of the transfers is, thus, contingent upon the condition that other existing water rights
will not be injured by implementation of the approved changes.

At this point it serves no purpose to modify the Transfer Nos. 3198, 3199 and
3200 because the transfers are conditioned by law to not permit injury to existing water
rights. Nor is it necessary to rescind or modify Transfer Nos. 3198, 3199 and 3200
because IDFG’s water rights have not yet suffered injury as the result of any actions by
the McMahans.

The Big Wood River Watermaster is instructed by a copy of this letter to not
deliver water to the McMahans under approved Transfer Nos. 3198, 3199 and 3200 if the
existing water rights of others on Loving Creek would suffer injury. In the event IDFG’s



Mr. Jerry Conley
June 28, 1993
Page 2

water rights should suffer injury in the future as the result of the McMahan transfers,
IDFG may decide to resubmit its petition to modify or void the transfers to prevent
injury to its existing rights.

In light of the position of IDWR contained in this letter, IDFG is requested to
withdraw its pending petition without prejudice to file it again in the future if necessary.
If the petition is not voluntarily withdrawn, IDWR will issue a letter order within thirty
(30) days from the date of this letter further addressing the disposition of the petition.

Sincerely,

'gérm I SON

Director

cc: James Speck, Esq.
William and Laura McMahan
Stephen V. Goddard, Esq.
Lee Peterson, Watermaster
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Stephen V. Goddard
W. Dallas Burkhalter

Deputy Attorney Generals
POBox25 Department ef Water Resources
Boise, ID 83707
Telephone (208) 334-3715
FAX {208) 334-2114

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATIONS

)

TO TRANSFER WATER RIGHTS } PETITION TG RESCIND OR

3198, 3199 AND 3200 } MODIFY APPROVED TRANSFERS
)

COMES NOW, the Idaho Department of Fish and Game, by and through
its counsel of record, Stephen V. Goddard, Deputy Attormey General and
pursuant to Rule 3, Idaho Department of Resource Practice and
Procedure, Rules and Regulations and herebj petitions the Director of
the Idaho Department of Water Resources to rescind or modify the
approval of the above-referenced water right transfers. The grounds
for the rescission or modification are:

1. The Director does not have statutory authority to allow
transfers from one water source to another source.

2. The original notice was defective in that it did not identify
that a change in the source was involved. The notice identifies the
source as Aubrey Creek, but the actual stream involved is Thompson
Creek. The source of the new diversion is not identified by name, but
only by a legal description.

3. TFish and Game will be irreparably damaged if additional water

is diverted from Loving Creek.

PETITION TO RESCIND OR
MODIFY APPRCVED TRANSFERS - p. 1
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4, There is no finding or evidence in the record that Fish and
Game will not be harmed by the transfers.

5. Modifying or rescinding approval of the transfers is in the
local public interest.

6. The water rights transferred have not been put to beneficial
use for over a five-year period, resulting in a forfeiture. Thus,
there is no water right to be transferred.

7. Prior to the transfer, only a small portion of the water rights
transferred (3.8 cfs) had ever been put to actual beneficial use. Only
the reduced amount could be transferred. Therefore, approval of the
transfer constitutes anignlargement in use of the original water right.

8. Because a new source, new diversion point, and new lands are to

be irrigated, this should be considered a new appropriation and take a

1985 priority date.

STATEMENT OF FACTS

On February 14, 1983, William and Laura McMahan (hereinafter
Applicant}) filed three applications to transfer water rights from
Aubrey Creek (Thompson Creek} to Loving Creek. These were 37-0252
Part 1 for 1.08 cfs (Transfer #3198), 37-0252 Part 2 for 1.42 cfs
(Transfer #3199) and 37-0712 for 1.3 éfs {Transfer #3200) (Exhibits 1,
2, and 3). The water rights sought to be transferred had an 1887
priority date. These applications will be referred to hereafter by
transfer number. The new diversion is located immediately upstream
from the diversion point for Fish and Game’s Hayspur Hatchery (which

has a water right claim for 24 cfs with a 1964 priority date).

PETITION TO RESCIND OR
MODIFY APPROVED TRANSFERS - p. 2
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The Applicant answered affirmatively to question 10 that the water
right had undergone a period of five or more consecutive years of no
use. Applicant stated the right was not used from 1977 through 1982
when he was in the process of installing a pressurized wheel line
system and developing ground water rights.

To date, water under all the transfers has not been put to
beneficial use from 1977-1991 excep£ for the 1983 to 1984 season. In
his addendum to #2198, Applicant states: "The 205 acres to which the
1.42 cfs was originally decreed is not now, and has not been for at
least the past 25 years, irrigated by this water right" (with the
possible exception noted in A.3 above). In application #3200,
Applicant acknowledges that the existing diversion is inadequate.

Applicant also signed the statement on each transfer application
"that no one will be injured by such changé.“ The Applicant could not
fail to notice Fish and Game’s hatchery and know or should have known
that the diversion of water (pursuant te the transfers) from Loving
Creek could reduce the amount of water to the Hayspur Hatchery.

On July 5, 1985, Applicant amended the original applications. The
amendments all acknowledge that a portion of the water right had
undergone a period of non-use for a period of five or more consecutive
years and referenced comments in the original application (Exhibits 4,
5, and 6).

Water Resources published notice in the Wood River Journal. The

notices referred to a transfer from Aubrey Creek (which is not shown on

U.5.G.S. topographical maps) to another point giving only a legal

PETITION TO RESCIND OR
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description and not stating that it is a new source and do not describe
the new source as Loving Creek (Exhibits 7-9). A short time later, the
three transfers were approved by Water Resources with the diversion
point being moved from Thompson Creek to Loving Creek. Fish and Game
was not a party to these proceedings and did not become aware of the
transfers until the hatchery manger observed work on the diversion and
asked the water master what was goiﬁg on. (Larkin affidavit at 2,
hereinafter Affidavit).

On October 12, 198%, Applicant filed three new applications to
appropriate water. Application 37-08570 was for 3.8 cfs with the
diversion point referenced in the above ;ransfers (Exhibit 10),
37-08569 (2.0 cfs from unnamed drain), and 37-08571 (5 cfs of
groundwater). These applications were for year-round use for fish
propagation and wildlife habitat. Fish and Game protested all three
applications. Subsequently, Fish and Game agreed to withdraw its
protest to 37-08569 and 37-08571 if the Applicant agreed to certain
conditions on 37-08571,

Fish and Game continued to protest Application 37-08570, and
indicated its intent to challenge transfers 3198, 3199, and 3200
because the diversion of 3.8 cfs under the transfers would harm Fish
and Game and because 3.8 cfs had not been put to beneficial use and a
forfeiture may have taken place (Exhibit 11). Earlier, these
challenges had been brought to the attention of the Applicant and the

Department of Water Resources (Exhibit 11 and 12).

PETITION TO RESCIND OR
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A prehearing conference was held on August 22, 1991. At that
conference Fish and Game stated its intention to raise the challenges
referenced above and also that Applicant's counsel had been informed
earlier of these intentions. Applicant’s counsel acknowledged this
statement.

Subsequently, Applicant withdrew application 37-08570.

ARGUMENT

1. The Director does not have the statutory authority to allow

transfers from one source of water to another source.

The jurisdictional authority of any agency must be derived from a
statute or the Idaho Constitution. There are two statutes controlling
the transfers of water rights. These are Sections 42-108 and 42-222,

Idaho Code.
Section 42-108, Idaho Code, provides in pertinent part:

The person entitled to the use of water or owning any
land to which water has been made appurtenant either by
a decree of the court or under the provisions of the
constitution and statutes of this state, may change the
point of diversion, period of use, or nature of use

." and transfer the same to other lands, if the water
rights of others are not injured by such change in
point of diversion, place of use, period of use, or
nature of use,. . ."

FETITION TO RESCIND OR
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This change must be made pursuant to Section 42-222,
Idaho Code, which states in pertinent part:

The director of the department of water resources shall
examine all the evidence and available information and
shall approve the change in whole, or in part, or upon
conditions, provided no other water rights are injured
thereby, the change does not constitute an enlargement
in use of the original right, and the change is in the
local public interest as defined in Section 42-203A,
Idaho Code. -

There is no language in the statute that allows the Director to

approve a transfer from one source to another. In Beker Industries,

Inc. v. Georgetown Irr., Dist., 101 Idaho 187 (1980), applicant sought

to transfers its nature of use pursuant to Sections 42-108 and
42-222(1), Idaho Code. The director of water resources denied the
transfer on the grounds it did not have the power to grant a change in

nature of use. The court in affirming the director at 191 stated:

*An administrative agency like the DOWR has only such powers as the

statute or ordinance confers."™ (Citations omitted.)

The statutes in question allow the director to change the place of
diversion. However, Section 42-~108, Idaho Code, says that any person
owning any land to which water has been made appurtenant can seek to
change the point of diversion. The inference from this is that
it would be from the same source. If the legislature had intended to
allow the director to alliow transfers from one source irrigating

appurtenant lands to another source it would have done so.

PETITION TO RESCIND OR
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In addition, the three transfers sought not iny to change the
source of supply but also sought to irrigate entirely different lands
than those described in the decree. The statute does not provide for
these types of transfers and, therefore, the director lacks the

statutory authority to approve the transfers.

2. The original notice was defective and did not provide the

necessary constitutional requirements for due process.

Fish and Game possesses a property right in the water used to
operate its Hayspur Hatchery. This water right will he severely
impacted by the applicant’s action. When an agency is contemplating an
action that affects a property right, due process requires the apency
to provide adequate notice so that the affected party has the
opportunity to know what right will be affected and to be heard in a
meaningful manner.

"In Fuentes v, Shevin, 407 U.S. 67, 80 (1972), the Supreme Court

held:

For more than a century the central meaning of
procedural due process has been clear: *Parties whose
rights are to be affected are entitled tec be heard; and
in order that they may enjoy that right they must first
be notified.” It is equally fundamental that the right
to notice and an opportunity to be heard "must be
granted at a meaningful time and in a meaningful
manner." (emphasis added; citations omitted}.

In Vanelli v. Reynolds School Dist. No. 7, 667 F.2d 773, 779

(9th Cir. 1982), the Court held:

PETITION TO RESCIND OR
MODIFY APPROVED TRANSFERS -~ p. 7
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The key component of due process, when a decisionmaker
is acquainted with the facts, is the assurance of a
central fairness at the hearing. Essential fairness is
a flexible notion, but at a minimum one must be given
notice and an opportunity to be heard "at a meaningful
time and in a meaningful manner." An individual must
have an opportunity to confront all the evidence
adduced against him. . . (emphasis added; citations
omitted).

Right to procedural due process guaranteed under the state and
United States constitutions requires that a person involved in a
judicial process be given a meaningful time and meaningful opportunity

to be heard. Rudd v. Rudd, 105 Idaho 112, 115 (1983). "A fundamental

requirement of due process is the opportunity to be heard at a

meaningful time and in a meaningful manner." Sweitzer v. Dean, 118

Idaho 568, 573 (1990).

To satisfy an essential element of procedural due process, a
"hearing" must be prefaced by timely notice which adequately informs
the parties of the specific issues they must prepare to meet. State v.
Gibbs, 94 Idaho 908, 914 (1972).

In this case, the published notices were defective in that they
named a sourée. Aubrey Creek, that is not shown on the topographical
maps (On the U.5.G.S. topographical map, it is referred to as Thompson
Creek.) and do not indicate that the transfers will be to a different
source (Loving Creek). The notices merely describe a 40-acre area.
(Exhibits 7, 8 and 9). Fish and Game could not recognize that its
water rights would be impacted when it does not know that the transfers
would allow diversion from Loving Creek. Additionally, failure to

identify the original source by the name shown on the map would also

PETITION TO RESCIND OR
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mislead a reader into thinking the transfers were from a completely
different source; that is, Aubrey Creek. Thus, Fish and Game was not
provided with timely and adequate notice and was precluded from
exercising the fundamental due process right of being heard at a
meaningful time and in a meaningful manner.

In this case, there was a record of Fish and Game’'s hatchery water
right in the possession of Water Reéources. In addition, Fish and Game
had been billed and paid for the delivery of 24 cfs of water to the
Hayspur Hatchery, even though it had not received the full 24 cfs.
Nevertheless, Fish and Game was not notified and, for the reasons given
above, the published notice was defective. Where the interested party
is readily identifiable, such as through a publicly recorded
instrument, notice solely by publication is not sufficient to meet due

process requirements. Wylie v, Patton, 111 Idaho 61, 66 (App. 1986).

Due to the extremely short length of Loving Creek, there should
only be a few water rights below the new diversion peint. Water
Resources had a record of these rights and could easily have notified
each of the right holders that there were transfer applications from
another source to a new diversion point on Loving Creek and that their
water rights may be affected.

This was not done. Therefore, Fish and Game was denied procedural

due process and the approved transfers are invalid.

PETITION TC RESCIND OR
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3. Fish and Game will be irreparably damaged if the transfers are

not rescinded or modified.

Allowing applicant to divert 3.8 cfs (with an 1887 priority date}
from Loving Creek in the future will cause irreparable harm to Fish and
Game. Due to the drought and reduced flows in Loving Creek, Fish and
Game has not received its 24 cfs water right over the last several
years. (Affidavit at 2) This has ?esulted in a situation where
despite Fish and Game's best efforts, the safe flow index has been
exceeded. The safe flow index is that flow with sufficient oxygen to
support a given biomass of fish of a given length taking into
consideration altitude and water temperature. Once the safe flow index
is exceeded, fish are stressed and may die. This is exactly what
happened in 1990 and 1991. (Affidavit at 2 and 3, Attachment 1) and
several hundred fish died. The only solution is to reduce the
hatchery’s production. If 3.8 cfs had been diverted before the water
reached the hatchery, the safe flow index would have consistently been
exceeded from 1986 through 1991 and would have been exceeded every
month from April, 1990, through September, 1991 (Exhibits 13-16). If
this had happened in 1991, it would have necessitated a 25 percent
reduction in the production of eight to ten inch and five to six inch
rainbow trout (Affidavit of 2-3), and w;uld have resulted in the
hatchery failing to meet its production goals. This would affect the
stocking done in numerous streams in the area (Id. at 2, Attachment 1)

and would lead to a reduced fishery and the loss of 78,000 trout caught

PETITION TO RESCIND OR
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by fishers. This negative impact on the local public interest is
discussed in greater detail in section five below.

4, There is no finding or evidence in the record to support the

implied finding in the transfer'approvals that Fish and Game will not

be harmed.

Sections 42-108 and 42-222, Idaho Code provide that transfers can
only be approved by the director if.they will not harm any other water
right holder. The statute places an affirmative duty on the director
to examine "all the evidence and available information" and make a
finding that no water rights will be injured by approval of the
transfers. There is no evidence in the record that any inquiry was
conducted or that any evidence was examined or collected. A simple
examination of the flow records and waters actually received by the
Hayspur Hatchery would have clearly demonsﬁrated that the hatchery was
not receiving its water right due to unavailability of water and that
approval of the transfers would further reduce the hatchery's water
supply and result in a decreased production of fish,.

The only indication there would be no harm is the statement signed
by the Applicant on each transfer application. (Exhibits 1-6) His
statements are clearly in error and do not provide sufficient evidence
that no harm will occur by approving the transfers. At best, these
statements are his opinion. It is difficult to understand his
statements when he knew or should have known his diversion would

clearly reduce the flow to the hatchery. There was no finding that the

PETITION TO RESCIND OR
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transfers would not harm any ether water rights. At best, there is an
implied finding of no harm. However, even if the finding is implied,
it is not supported by substantial competent evidence and cannot stand.

5. Meodifying or rescinding approval of the transfers is in the

local public interest.

The Hayspur Hatchery is the only rainbow trout brood stock hatchery
operated by Fish and Game. The hatEhery produces over 8,000,000 eggs,
275,000 eight- to ten-inch rainbow trout and over 200,000 five-
to six-inch rainbow trout. The eggs are used to meet statewide fish
production goals and the 475,000 fish are largely stocked in local
reservoirs and streams. (Affidavit at 2, 3, Attachment 1.) These fish
are stocked in the Big Wood River drainage which is an extremely
popular local fishery and is the major trout fishery in the Sawtooth
National Recreation area. In addition, Applicant's diversion will
dewater an important portion of the limited spawning habitat for wild
fish in Loviné Creek. (Affidavit at 4).

A flow reduction of 3.8 cfs to the hatchery would also impair the
fishery on the hatchery grounds as well as the stream and would result
in fewer fish holding in this area. The lower flows would also raise
the water temperature in both places would result in decreased fish
growth and feeding activity. (Affidavit at 3). Undoubtedly, one of
the attractions to the local area is the outstanding trout fishing.
There is no doubt that if the fishery is severely impacted, this will
have a spill-over effect on the local economy. Clearly, modifying or

rescinding these transfers is in the local public’s interest.

PETITION TO RESCIND OR
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6. The water ripghts approved in the transfers had not heen put to

beneficial use for over five years, resulting in a forfeiture and,

therefore, could not be transferred.

Section 40-222(2), Idaho Code provides:

&4ll rights of the use of water acquired under this
chapter or otherwise shall be lost and forfeited by a
failure for the term of five (5) years to apply it to
the heneficial use for which it was appropriated and
when any right to the use of water shall be lost
through non-use or forfeiture such rights to such water
shall revert to the state and be again subject to
appropriation. . ."

The applications contain affirmative statements that the water was
not used for over five years. (Itém 10, Exhibits 1-6.) Applicant
admits that from 1977-1983 no water was used. There also has been no
use of the water from the 1983-1984 season until the present time.
Therefore, the water was not put to beneficial use for 14 of the last
15 years. Fish and Game will also present testimony that there were
other years where little or no water was put to beneficial use.
(Affidavit at 3, 4). Thus, the water not used was forfeited and was

not available to be transferred.

7. Prior to the transfer, only a small portion of the water rights

transferred had ever been put to beneficiasl use and was not available

for transfer. Approval of the whole amount allows an enlargement of

use in violation of the statute.

Water must be put to a beneficial use and if the user ceases to use

it for that purpose, the right ceases. The measure of the right is

PETITION TO RESCIND OR
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that amount of water actually. put to beneficial use. Section 42-104,

Idaho Code; 79 Ranch, Inc. v. Pitsch, 666 P.2d 215, 218 (Mont. 1983),

Hennings v. Water Resources Department, 622 P.2d 333, 334 (Ore. 1981);

In Re Escalante Valley Drainage Area, 348 P.2d 679, 681, €82

{Utah 1960); State wv. MclLean, 308 P.2d4 983, 987 (N. Mex. 1957).

In the case of these transfers, only a small portion of the water
right was actually put to beneficiai use. There was no irrigation from
Thompson Creek from 1940-1946 (Affidavit at 3, 4&).

The diversion point on Thompson Creek was not constructed until
1949 or 1950. (Affidavit at 4). The diversion was necessary because
it was impossible to get enough water out of Thompson Creek. Even with
this diversion, only 28 to 50 inches could be put to beneficial use.
(Affidavit at 3). 1In some years, water was only diverted once from
Thompson Creek, the rest of the irrigationlwas from Loving Creek using
sprinklers. There were about 40 sprinklers used on this system and
this system was used to irrigate higher ground and not the lands to
which it was decreed. (Affidavit at 4).

B. The applications should be considered new applications because they

involve a new source, new diversion point, and new lands to be

irrigated.

The transfer applications should be considered as new applications
and should be given a 1985 priority date. This is because all of the
original water rights were forfeited or only a small amount had ever
been put to beneficial use and thus was available for transfer. The

transfers were to be diverted from an entirely different source, Loving
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Creek instead of Thompson Creek, and thus involved a new diversion
point. The transfers sought to irripgate entirely different lands as
well as additional acreage over and above the lands to which the water
had been decreed or beneficially used. Therefore, this was not a
transfer but an entirely different application. Fish and Game would
not protest new applications with a 1985 priority date because they
would not interfere with the hatche?y's water supply to the detriment

of Fish and Game and the citizens of the state.
CONCLUSION

For the reasons given above, approval of the McMahan transfer
applications should be rescinded or medified to a smaller amount with a
1985 priority date. Fish and Game respectfully requests a hearing on
the above-referenced petition and the oppertunity to present oral
testimoﬁy andlother evidence.

+h
DATED This[lp day of October, 1991.

Stephenlv. Goddard

Deputy Attorney General
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TO RESCIND OR MODIFY APPRCVED TRANSFERS was mailed postage prepaid on

Octoberlﬁ+ﬁ 1991 to:
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i
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1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Loren Holmes

Southern Region Manager

Idaho Department of Water Resources
222 Shoshone Street East

Twin Falls, ID 83301

William McMahan
Post Qffice Box 3125
Ketchum, ID 83340

James Speck

Hogue, Speck & Aanestad .
120 East Avenue

Post Office Box 987

Ketchum, ID 83340
Stephen 5. Goddard -

Deputy Attorney General
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LARRY ECHOHAWK
ATTORNEY GENERAL

Stephen V. Goddard

Dallas Burkhalter

Deputy Attorney Gemnerals
P.0. Box 25

Boise, ID 83707
Telephone: (208) 334-3715
FAX: (208) 334-2114 B

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS
TO TRANSFER WATER RIGHTS
3198, 3199 AND 3200

AFFIDAVIT OF MICHAEL R. LARKIN
IN SUPPORT OF PETITICON TO
MODIFY OR RESCIND APPROVED

TRANSFERS
STATE OF IDAHO )
} ss
COUNTY OF ADA )]

Michael R. Larkin being first duly sworn under oath, deposes and
states:

1. I have been the Resident Fish Hatcﬁery Superviscor for the Idaho
Department of Fish and Game (hereinafter Department) located at Boise,
Idaho, since January, 1987.

2. Previously, I served as Fish Hatchery Manager with the Iowa
Conservation Commission from July 1975 through December 1988.

3. 1 received a B.S. degree in Fishery Management from Utah State
University in 1974.

4, As part of my duties, I am responsible for production of fish
raised at all resident fish hatcheries in the state of Idaho. I
coordinate all requests for fish with the production capabilities of
each hatchery and allocate these fish to meet the needs of each region

in the state.

AFFIDAVIT OF MICHAEL R. LARKIN IN OPPOSITION TO THE - p. 1
TRANSFER OF WATER RIGHTS
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5. Hayspur Fish Hatchery (hereinafter Hayspur)-serves several
important needs for the people of_Idgho. Hayspur'is the only rainbow
trout broodstock hatchery operated by the Department. Over eight
million eggs are produced annually. The hatchery also produces
approximately 275,000, 8- to 10-inch rainbow trout, plus over 200,000,
3- to 6-inch rainbow trout. The eggs are used to meet statewide fish
production requests at several hatcheries, and the 475,000 fish produced
are largely stocked in local area reservoirs and streams, In addition,
the hatchery provides a campground.‘serves as an information source, and
provides pond and stream fishing opportunities on the grounds.

6. I was first informed of the water right transfer when Bob
Esselman, the hatchery manager at Hayspur, called in 1989 to let me know
of the construction work taking place and of his conversation with the
water master who informed him of the water right transfers.

7. Water flows from Loving Creek through the hatchery over the past
four years have ranged from il to 20 cfs. -A reduction of 3.8 cfs would
mean an average loss of approximately twenty-five (25) percent in water
flow. This would mean fish production would be reduced by 68,000, 8- to
10-inch réinbow trout and at least 50,000, 5- to 6-inch rainbow trout.
With an estimated fifty (30) percent rate of return to the angler on the
larger fish and ten (10¢) percent return rate on the smaller fish, this
translates to a loss of 39,000 fish that would have been creeled. At an
average catch rate of 0.5 fish per hour, this expands to the loss of
78,000 angler hours. A loss of this magnitude would have a significant
negative impact on the fishery in the local area.

8. Temperatures of Loving Creek water that are diverted through the
hatchery have often approached the stress threshold for trout. A 25
percent reduction in flow will result in a 25 percent increase in the

AFFIDAVIT OF MICHAEL R. LARKIN IN OPPOSITION TO THE - p. 2
TRANSFER OF WATER RIGHTS
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day-night water temperature variation . Trout become stréessed when

water temperatures exceed 70°F. Even with present average water flows,

the water temperature normally reaches and sometimes exceeds 70°F.
Average summertime water temperatures range from a nighttime low of 50°F
to a daytime high of 70°F. A 25 percent increase in day-night water
temperature variation would severely limit our fish production potential
at Hayspur. As the fish became stressed by the high water temperatures,
they would be more susceptible to disease. Because of this marginal
water temperature concern, the realized reduction from the loss of 3.8
cfs of water flow would probably be much greater than 25 percent during
most years.

9. The attached fingerling and catchable requests designates the
waters stocked with fish produced at Hayspur Hatchery (Attachment 1).

10. In addition to the negative impacts on fish production, a flow
reduction of 3.8 cfs would also impair the desirability of the fishing
areas on the hatchery grounds. Lower flowé would reduce water levels in
the stream area which would result in fewer fish holding in this area.
Lower water flows would alsec increase water temperatures in the fishing
areas. Fish growth and fish feeding activity would be reduced in these
areas as temperatures approached the stress level of 70°F.

11. Even under the higher flow conditions in 1991, hundreds of fish
died as a result of the severe stress due to reduced flows and higher
temperatures.

12. In discussions with area farmers, actual water available for
irrigation from Thompson Creek never exceeded 2.5 cfs and typically only

0.6-1.0 cfs was put to beneficial use.

AFFIDAVIT OF MICHAEL R. LARKIN IN OPPOSITION TO THE - p. 3
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In fact, diversions were made from LovingiCreek because adequate
water was not available in Thompson Creek. This irrigation was by a
sprinkler system with 40 heads and was used to irrigate higher ground.
From 1940-1946, there were no diversions from Thompson Creek at the
original diversion point by the owner who built the diversion in or
about 1950.

13. A major spawning area in Loving creek for wild fish is located
immediately below the applicant's diversion point. The diversion of 3.8
cfs would destroy the suitability of this area for spawning by wild
fish.

l4. Because of the above-listed impacts to the people of Idaho and
due to the belief that 3.8 cfs of water was not available in Thompson
Creek, I feel the transfers should be rescinded or modified.

DATED this 15th day of October, 1991.

Mike Larkin
Resident Hatcheries Supervisor

SUBSCRIBED AND SWORN to before me this 15th day of October,
1691.

AFFIDAVIT OF MICHAEL R. LARKIN IN OPPOSITION TO THE - p. 4
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REGION HATCHERY WATER

¥ HATCHERY 12

65 12 JOSEPHUS LAKE, LOWER
65 12 JOSEPHUS LAKE, LOWER
65 12 CAPEHORN LAKE #2

65 12 STANLEY LAKE

6S 12 STANLEY LAKE

65 12 STANLEY LAKE

65 12 ~ STANLEY LAKE

65 12 LITTLE REDFISH LAKE

65 12 LITTLE REDFISH LAKE

6S 12 LITTLE REDFISH LAKE

65 12 REDFISH LAKE

6S 12 REDFISH LAKE

6S 12 REDFISH LAKE

65 12 REDFISH LAKE

65 12 PETTIT LAKE

63 12 PETTIT LAKE

65 12 PERKINS LAKE

68 12 PERKINS LAKE

6S 12 PERKINS LAKE

65 12 ALTURAS LAKE

6S 12 ALTURAS LAKE

635 12 ALTURAS LAKE

6S 12 PAHSIMERQI - EAST FORK
65 12 PAHSIMERCI - EAST FORK
63 12 EAST FK - YANKEE FK R.S.

63 12 EAST FK - YANKEE FK R.S.

CATALOG
NUMBER

07-00-00-0985

07-00-00-0985
07-00-00-1112
07-00-00-1553

07-00-00-1553
07-00-00-1553
07-00-00-1553
07-00-00-1591
07-00-00-15%1
07-00-00-1591
07-00-00-1617

07-00-00-1617

07-00-00-1617

07-00-00-1617
07-00~00-1757
07-00-00-1757
07-00-00-1770

07-00-00-1770
07-00~00-1770
07-00~00-1778
07-00-00-1778
07-00~00-1778
07-00-03-0000
07-00~03-0000
07-00~-04-0000
07-00~04-0000

R1

R1
R1
R

]
R1
R1
]
R
R1
R1

R1

R1

R1
R
Rl
R1

B8-10
8-10
8-10

8-10
8-10
8-10
8-10
8-10
8-10
8-10

8-10

8-10
8-10
8-10
B-10

8-10
B-10
8-10
B8-10
8-10
8-10
8-10
8-10
8-10

IDAHO DEPARTMENT OF FISH & GAME
1991 CATCRABLE TROUT REQUESTS

MASTER

BY HATCHERY,CATALOG NUMBER,DATE

NUMBER
SPP SIZE REQUESTED

500 07

500 08
500 06
3500 05

3500 06
3500 07
3500 08
1000 06
1000 07
1000 08
3000 05

6000 06

7000 a7

4000 08
1000 06
1000 07

500 06

1000 07
500 08
7500 06
7500 07
5000 08
007

G 08
Qo7
008

DATE LOCATION

93 BRIDGE, WATTS BRIDGE
93 BRIDGE WATTS BRIDGE
SQUAW CR. BR., EAST FORK CG
SQUAW CR. BR., EAST FORK CG

2A

2A
1D
10

10
1D
10
2A
24
2A
1D

0

1D

10
2A
2A
2A

2A
2A
10
10
1D
2B
28
2B
28

AL A

ALTSTRN PRIORITY COMMENTS

UPPER LAKE REPRO CT, LOWER
LAKE FISHOUT POND

STOCK IN MID JUNE

STOCK TWO TIMES PER MONTH,
FIRST PRIOR TO MEMORIAL DAY
STOCK TWO TIMES PER MONTH
STOCK TWO TIMES PER MONTH
STOCK TWO TIMES PER MONTH

STOCK PRIOR TO MEMORIAL
WEEKEND

IF 10,000 PEN REARED AT
ICE-QUT STOCK REST: 1,000 MAY
3,000

JUNE

4,000 JuLy

AND 2,000 AUG TWICE MONTHLY

STOCK PRIOR TO JULY 4 OR PEN
REAR ALL AT ICE-QUT

STOCK TWO TIMES PER MONTH
STOCK TWD TIMES PER MONTH
STOCK TWO TIMES PER MONTH
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REGION HATCHERY WATER

65

6%

65
65

65,

65

68
65

65

6s
65
65
65
65
6S
65
65
65
63
65
65
65

68
65

635
65

12

12
12
12
12

12

2
12

12

12
12
12
12
12
12
12
12
12
12
12
12
12

12
12

12
12

YANKEE FK RS - YANKEE FK

YANKEE FK RS - YANKEE FK
YANKEE FK - VALLEY CREEK
YANKEE FK - VALLEY CREEK
YANKEE FK - VALLEY CREEX

VALLEY CR - REDFISH LK CR

VALLEY CR - REDFISH LK CR
RF LK CR - HELL ROAR CR

RF LK CR - HELL ROAR CR
RF LK CR - HELL ROAR CR
RF LK CR - HELL ROAR CR

YANKEE FK DREDGE PONDS
YANKEE FK DREDGE PONDS
YANKEE FK DREDGE PONDS
YANKEE FORK

YANKEE FK DREDGE PONDS
YANKEE FORK

VALLEY CREEK

VALLEY CREEK

VALLEY CREEK

STANLEY LAKE CREEK
STANLEY LAKE CREEK

POLE CREEK
POLE CREEK

BEAVER CREEK
BEAVER CREEK

CATALOG
NUMBER

07-00-05-0000

07-00-05-0000
07-00-06-0000
07-00-06-0000
07-00-06-0000

07-00-07-0000

07-00-07-0000
07-00-08-0000

07-00-08-0000

07-00-08-0000
07-00-08-0000
07-66-00-0000
07-66-00-0000
07-66-00-0000
07-66-00-0000
07-66-00-0000
07-66-00-0000
07-71-00-0000
07-71-00-0000
07-71-00-0000
07-71-06-0000
07-71-06-0000

07-82-00-0000
07-82-00-0000

07-84-00-0000
07-84-00-0000

IDAHO DEPARTMENT OF FISH & GAME
1991 CATCHABLE TROUT REQUESTS

MASTER

BY HATCHERY,CATALOG NUMBER,DATE

NUMBER
SPP SIZE REQUESTED

R1 8-10 1000
R1 8-10 1000
Rl 8-10 11500
R1 8-10 11500
Rl 8-10 1000
R1 8-10 5000
R1 B8-10 5000
R1 8-10 1000
R1 8-10 3000
R1 8-10 3000
R1 8-10 500
R1 8-10 1000
R1 8-10 1000
R1 8-10 1000
Rl 8-10 500
Rl 8-10 1000
R1 8-10 500
RY 8-10 500
Rl 8-10 2000
R1 8-10 1500
R1 8-10 1000
R1 8-10 1000
R1 8-10 0
€2 8-10 100
Rl 8-10 0
c2 8-10 100

DATE LOCATION

07

08
07
08
g

07

08
05

07

08
09
05
06
07
o7
08
08
06
07
08
07
08

08

08

OBRIAN, TORREYS, HOLMAN/SLATE, TH
OMPSON

SAME “AS JULY

SEE ATTACHED LIST

SAME AS JULY:

LOWER STANLEY, JOE GULCH,
ROUGH CREEK

STAN RS, ARROW A, SR LODGE
BR/VC, SUN GU

SAME AS JuLy
DECKER FLAT, MATTIE HANSCON

DECKER FLAT, MH, BUCKHORN BR,
RFLC

SAME AS JULY

MATTIE HANSON

FIRST CAMPGROUND

ABOVE BEAVER PONDS

ABOVE IRR DIV AND BEAVER PONDS

ALTSTRN PRIORITY COMMENTS

10

iD
10
10
1D

0

10
2B

10

1D
1D
2A
2A
2A
3A
2A
34
2B
2B
28
2B
28

28

400 OBRIAN, 200 TORREYS, 200
HOLMAN/SLATE, 200 THOMPSON
SAME AS JULY

SEE ATTACHED LIST

SAME AS JULY

333 EACH SITE IN EARLY SEPT

1250 STAN RS, 1250 ARRCH A,
1250 SR LODGE BR/VC, 1250 SUN
GU

SAME AS JULY

500 AT EACH SITE, STOCK PRIOR
TO OPENING

750 DECKER, 7S50 MH, 750
BUCKHORN BR, 750 RFLC

SAME AS JuLY

EARLY IN JuLY

TWICE PER MONTH, EARLY IN
AUGUST

FINGERLINGS

REPLACE WITH WSCT AND MANAGE
FOR WILD TROUT, ALSO STOCK C2
C2 FINGERLINGS

REPLACE WITH WSCT AND MANAGE
FOR WILD TROUT, ALSO STOCK
WITH :
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REGION HATCHERY WATER

68 12 SMILEY CREEK

63 12 SMILEY CREEK

63 12 FRENCHMAN CREEK

635 12 FRENCHMAN CREEK

04 12 LITTLE WOOD RIVER

04 12 LITTLE WOOD RIVER
04 12 LITTLE WOOD RIVER

04 12 LITTLE WOOD RESERVOIR
04 12 LAVA LAKE

04 12 GAVERS LAGOON

04 12 DOG CREEK RESERVOIR
03 12 DOG CREEK RESERVOIR
04 12 THORN CREEK RESERVOIR
04 12 CAMAS POND 2

04 12 PENNY LAKE

04 12 PENNY LAKE

04 12 PENNY LAKE

04 12 PENNY LAKE

04 12 DOLLAR LAKE

04 12 DOLLAR LAKE

04 12 DOLLAR LAXE

04 12 LAKE CREEK LAKE

04 12 LAKE CREEK LAKE

04 12 LAKE CREEK LAKE

04 12 FISH CREEK RESERVOIR
04 12 FISH CREEK RESERVOIR
04 12 BIG WOOD RIVER

04 12 BIG WOOD RIVER

CATALOG
NUMBER

07-86-00-0000
07-86-00-0000

07-88-00-0000
07-88-00-0000

11-00-00-0004
11-00-00-0004
11-00-00-0004
11-00-00-0107
11-00-00-0118

11-00-00-0119

11-00-00-0121

11-00-00-0121
11-00-00-0123
11-00-00-0136
11-00-00-0142
11-00-00-0142
11-00-00-0142
11-00-00-0142
11-00-00-0144
11-00-00-0144
11-00-00-0144
11-00-00-0148
11-00-00-0148
11-00-00-0148
11-00-00-1050
11-00-00-1050

11-02-00-0014
11-02-00-0014

IDAHO DEPARTMENT OF FISH & GAME
1991 CATCHABLE TROUT REQUESTS

MASTER

BY HATCHERY,CATALOG NUMBER, DATE

NUMBER

SPP SIZE REQUESTED DATE LOCATION

R
c2

R1
c2

m
R1
R1
R1
R

R1

R

R1
R
R1
R1
R1
Rl
R
R1
R1
R1
R1
R1
R
R1
R1

R1
R1

8-10
8-10

8-10
8-10

8-10
8-10
B-10
8-10
8-10

8-10

8-10
8-10
8-10
8-10
B-10
8-10
8-10
8-10
8-10
8-10
8-10
8-10
8-10
8-10
8-10

8-10
8-10

100 08

100 08

500 06
500 07
500 08
3600 05
1200 04

7000 05

2500 03

2500 10
8000 05
1500 0%
750 05
750 06
500 07
500 08
400 05
400 06
200 07
700 05
700 06
700 07
10000 0%
5000 06

725 05
1350 06

ABOVE BEAVER PONDS

ABOVE BEAVER POND3

CAMPGROUND ABOVE RESERVOIR
CAMPGROUND ABOVE RESERVOIR
CAMPGROUND ABOVE RESERVOIR
On contract with LWR irr. dist

GLENDALE TO CROY CR
GLENDALE TO CROY CR

ALTSTRN PRIORITY COMMENTS

28

2B

FINGERLINGS

REPLACE WITH WSCT AND MANAGE
FOR WILD TROUT, ALSO STOCK C2
C2 FINGERLINGS

REPLACE WITH WSCT AND MANAGE
FOR WILD TROUT, ALSO STOCK
WITH

STOCK APR-MAY DEPENDING ON
WATER COND

PLANT AS NEEDED T/0 SEASON CK
CATNO.

STOCK MARCH GR APRIL, JAW TAG
100

JAW TAG 100

10000 IN NORMAL WATER YEARS

TAG 100

TAG 100, IF WATER LEVELS
REMAIN GOOD

AD CLIP

AD CLIP
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REGION HATCHERY WATER

04
04
04
04
04
04
04

04
04

04
04
04
04
04
04
04
04
D4
04
04
04

12
12
12
12
12
12
12

12
12

12
12
12
12
12
12
12
12
12
12
12
12

** Subtotal **

BIG WOOD RIVER
BIG WOOD RIVER
BIG WOOD RIVER
BIG WOOD RIVER
BIG WOOD RIVER
BIG WOOD RIVER
BIG WOOD RIVER

BIG WOOD RIVER
RICHFIELD CANAL

TRATIL CREEK

TRAIL CREEK

TRAIL CREEK

TRAIL CREEK

WARM SPRINGS CREEK
WARM SPRINGS CREEK
WARM SPRINGS CREEK
WARM SPRINGS CREEK
NO.FK. BIG WOOD RIVER
NO.FK. BIG WOOD RIVER
N.FK. BIG WOOD RIVER
BAKER CREEK

CATALOG
NUMBER

11-02-00-0014
11-02-00-0014
11-02-00-0014
11-02-00-0016
11-02-00-0016
11-02-00-0016
11-02-00-0016

11-02-00-0016
11-02~01-0000

11-02~11-0000
11-02-11-0000
11-02-11-0000
11-02-11-0000
11-02-12-0000
11-02-12-0000
11-02-12-0000
11-02-12-0000
11-02-14-0000
11-02-14-0000
11-02-14-0000
11-02-16-0000

IDAHO DEPARTMENT OF FISH & GAME

1991 CATCHABLE TROUT REQUESTS

BY HATCHERY,CATALOG NUMBER, DATE

NUMBER

SPP SIZE REQUESTED

m
R1
R1
R1
R
R1
R1

R1
R1

R1
R1
R1
R1
R1
R1
R1
R1
R1
R1
R1
R1

8-10
8-10
B-10
8-10
8-10
8-10
8-10

8-10
8-10

8-10
8-10
8-10
8-10
8-10
8-10
8-10
8-10
8-10
8-10
B-10
8-10

1350
1350

725
5000
5000
5000
4000

1000
2500

2000
3000
3000
3000
3000
3000
3000
3000
1000
1000
1000
1000

220800

MASTER

DATE LOCATION

07
08
09
0s
06
07
08

09
05

05
06
07
08
0s
06
07
08
06
07
08
07

GLENDALE TO

CROY CR

GLENDALE TO CROY CR
GLENDALE TO CROY CR
NORTH FK TO GALENA
NORTH FK TO GALENA
NORTH FK TO GALENA
NORTH FK TO GALENA

NORTH FK TO GALENA

STOCK TWICE
STOCK TWICE
STOCK TWICE
STOCK TWICE
STOCK TWICE
STOCK TWICE
STOCK TWICE
STOCK TWICE
STOCK TWICE
STOCK TWICE
STOCK TWICE

PER MONTH
PER MONTH
PER MONTH
PER MONTH
PER MONTH
PER MONTH
PER MONTH
PER MONTH
PER MONTH
PER MCNTH
PER MONTH

1-
1-
1-
1-

1-
1=

T-
1-

ALTSTRN PRIOQRITY COMMENTS

AD CLIP
AD CLIP
AD CLIP

SUBJECT TO CHANGE DEPENDING ON
REGULATIO

CONFIRM SEASONAL WATER COND
FIRST
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REGION HATCHERY WATER

*% HATCHERY 17

0
o
01
01
01
01
)
0
01
01
01
01
01
)
01
01
01
01
0
M
01
n
01
01
o1
01
o
0
01
o
1]}
01
01
01

17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17
17

ELSIE LAKE
ELSIE LAKE
ELSIE LAKE
DAY POND

LOWER GLIDDEN LAKE
LOWER GLIDDEN LAKE
LOWER GLIDDEN LAKE

DISMAL LAKE
COEUR D'ALENE
COEUR D'ALENE
COEUR D'ALENE
COEUR D'ALENE
COEUR D'ALENE
COEUR D'ALENE
COEUR D'ALENE
DAY ROCK POND
DAY ROCK POND
DAY ROCK POND
DAY ROCK POND
GOLD CREEK POND
GOLD CREEK POND
COEUR D'ALENE R
COEUR D'ALENE R
COEUR D'ALENE R
COEUR D'ALENE R
ST JOE RIVER

ST JOE RIVER

ST JOE RIVER

ST MARIES RIVER
ST MARIES RIVER
ST MARIES RIVER
MARBLE CREEK
MARBLE CREEK

A0 D 0RO

MAIN
MAIN
MAIN
MAIN
80.FK
S0.FK
S0.FK

NO.FK
ND.FK
NO.FK
NO. FK

NO.FK. ST JOE RIVER

CATALOG
NUMBER

03-00-00-0119 R1
03-00-00-0115 R
03-00-00-0119 R1
03-00-00-0120 R1
03-00-00-0123 R
03-00-00-0123 RY
03-00-00-0123 R1
03-00-00-0138 R1
03-22-00-0000 RY
03-22-00-0000 RS
03-22-00-0000 R9
03-22-00-0000 R9
03-22-06-0000 R9
03-22-06-0000 R9
03-22-06-0000 R9
03-22-06-0013 R1
03-22-06-0013 Ri
03-22-06-0013 R1
03-22-06-0013 R1
03-22-06-0016 R1
03-22-06-0016 R1
03-22-08-0000 R9
03-22-08-0000 R9
03-22-08-0000 R9
03-22-08-0000 RY
03-23-00-0000 R9
03-23~-00-0000 R9
03-23-00-0000 R9
03-23-01-0000 RS
03-23-01-0000 R9
03-23-01-0000 R9
03-23-21-0000 RS
03-23-21-0000 R9
03-23-21-0000 RY

IDAHOD DEPARTMENT OF FISH & GAME
1991 CATCHABLE TROUT REQUESTS

MASTER

BY HATCHERY,CATALOG NUMBER,DATE

NUMBER

SPP SIZE REQUESTED

1500
1500
1000

500
1500
1500
1000

250
2500
4000
3000
2500
2000
1000
1000
1000

500

500

500

500

500
1000
1000
1000
1000
4000
3000
2000
2400
1600

800
1000
1000
2000

DATE LOCATION

06
07
08
05
06
07
o8
07
05
06
07
08
06
Q7
08
05
06
07
o8
05
06
05
06
07
08
06
07
08
06
07
08
06
07
07

DEVILS ELBOW TO ENAVILLE
DEVILS ELBOW TO ENAVILLE
DEVILS ELBOW TO ENAVILLE
DEVILS ELBOW TO ENAVILLE
AREAS: SHOSHONE PARK - WALLACE
AREAS: SHOSHONE PARK - WALLACE
AREAS: SHOSHONE PARK - WALLACE

AREA: LAVERENE CREEK TO MOUTH
AREA: LAVERNE CREEK TO MOUTH
AREA: LAVERENE CREEK TO MOUTH
AREA: LAVERENE CREEK TO MOUTH
TURNER FLAT C.G. - HUCKLEBERRY
TURNERFLAT C.G.-HUCKLEBERRY CG
TURNERFLAT C.G.-HUCKLEBERRY CG
CLARKIA TO MASHBURN

CLARKIA TO MASHBUR

CLARKIA TO MASHBURN

DOWN 9 MI OF STREAM ALONG ROAD
DOWN 9 MI OF STREAM ALONG ROAD
AVERY UPSTREAM TO CHAMPION

ALTSTRN PRIORITY COMMENTS

—_ O o O e e e ot DAY A ot e ) e o e ol A Y ed b b ok e —b

STOCK 2/MONTH
STOCK 2/MONTH
STOCK 2/MONTH

STOCK PRIOR TO MEMORIAL DAY

STOCK 2/MONTH
STOCK 2/MONTH
STOCK 2/MONTH

STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY

STOCK PRIOR TO 4TH OF JULY

BASIS
BASIS
BASIS
BASIS
BASIS
BASIS
BASIS

STOCK IN EARLY JUNE

STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK 3/MONTH

STOCK 2/MONTH

STOCK 2/MONTH

STOCK ON WEEKLY
STOCK ON WEEKLY
STOCK ON WEEKLY

BASIS
BASIS
BASIS
BASIS
BASIS
BASLS
BASIS

BASIS
BASIS
BASIS



Page No. 28

02/04/9

IDAHO DEPARTMENT OF FISH & GAME

1991 CATCHABLE TROUT REQUESTS

MASTER
BY HATCHERY,CATALOG NUMBER, DATE
CATALOG NUMBER

REGION HATCHERY WATER NUMBER SPP SIZE REQUESTED DATE LOCATION ALTSTRN PRIORITY COMMENTS
01 17 NO.FK. ST JOE RIVER 03-23-31-0000 R9 2000 06  AVERY UPSTREAM TQ CHAMPION 1 STOCK ON WEEKLY BASIS
01 17 NO. FK.ST JOE RIVER 03-23-31-0000 R9 2000 0B  AVERY UPSTREAM TO CHAMPION 1 STOCK ON WEEKLY BASIS

% Subtotal ¥*
54050



Y

Page No. 10
07/30/91

REGION HATCHERY

wk HATCHERY= 12
* SPECIE= RS
04 12

* Subsubtotal *

=% Subtotal **

WATER

MAGIC RES

CATALOG

NUMBER SPECIE SIZE

11-00-00-0131 R9

IDAHO DEPARTMENT OF FISH AND GAME

1992 FINGERLING REQUESTS

5-6

BY HATCHERY,SPECIE

NUMBER DATE

250000 10

250000

250000

ACRE

3587.00

3587.00

3587.00

NUMBER
PER
ACRE PRICRITY

70.00 1

70.00

70,00

COMMENTS
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HOGUE, SPECK &
AANESTAD, P.A,

P.O. BOX 987

KETCHUM. IDAHO 83340

{208) 726-4421

James P. Speck, Esdq.

Donald E. Mitchell, Esq. Department of Water Resources
HOGUE, SPECK & AANESTAD

A Professional Association

120 East Avenue

Post Office Box 987

Ketchum, Idaho 83340

Telephone: (208) 726-4421

Attorneys for William A. McMahan

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS )
TO TRANSFER WATER RIGHTS )
3198, 3199, AND 3200 )
) MOTION TO DISMISS
)
)

William A. McMahan, the owner and holder of Water Rights
Nos. 37-00252 and 37-00712, which were approved for transfer by
Transfers Nos. 3198, 3199 and 3200, pursuant to Rule 3,6 of the
Idaho Department of Water Resources Practice and Procedure Rules
and Regulations, respectfully moves for and requests an order of
the Idaho Department of Water Resources dismissing with prejudice
the Petition to Rescind or Modify Approved Transfers filed herein
by the Idaho Department of Fish and Game. The Affidavit of James

P. Speck is submitted in support of this Motion. The grounds for

MOTION TO DISMISS - 1

j\mcmahan\water\mtndsms
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HOGUE. SPECK &
AANESTAD, P.A.

P.O. BOX 987

KETCHUM. IDAMO 83340

208 726-4421

this Motion are set forth in the Memorandum in Support of Motion to
Dismiss Petition to Rescind or Modify Approved Transfers filed

herewith. Oral argument is requested.

Dated this ZJ'Zé?day of November, 1991.

HOGUE, SPECKX & AANESTAD, P.A.
Attorneys for William A. McMahan

By: ;;Q;%?ffif"
;hmes P. Spgck

CERTIFICATE OF SERVICE

I hereby certify that on the {\fhﬁﬁrday of November, 1991, I
served a true and correct copy of the within and foregoing document
upon the attorney named below in the manner noted:

Stephen V. Goddard, Esq.
P.O. Box 25

Boise, Idaho 83707

FAX: (208) 334-2114

By causing copies of the same to be deposited in the
United States mail, postage prepaid, at the post office
at Ketchum, Idaho.

By causing copies of the same to be hand delivered to the
office of the above attorney at his office located at

L//// By causing copies of the same to be telecopied to said
attorney at his telecopier number, and by then causing
copies of the same to be deposited in the United States
mail, postage prepaid, at the post office at Ketchum,
Idaho.

Jaﬁés P. Spec

MOTION TO DISMISS - 2

j\mcmahan\water\mtndsms
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HOGUE, SPECK &
AANESTAD, P.A.

P.O. BOX 987

KETCHUM, IDAMD 83340

(208) 726-4421

NOV 1 9 1991 it

James P. Speck, Esqg.

Donald E. Mitchell, Esq. Depaftment of Water Resources
HOGUE, BPECK & AANESTAD

A Professional Association

120 East Avenue

Post Office Box 987

Ketchum, Idaho 83340

Telephone: (208) 726-4421

Attorneys for William A. McMahan

BEFORE THE DEPARTMENT OF WATER REBOURCES

OF THE BTATE OF IDAHO

IN THE MATTER OF APPLICATIONS
TO TRANSFER WATER RIGHTS
3198, 3199, AND 3200 AFFIDAVIT OF

JAMES P. SPECK

STATE OF IDAHO )
sSs.
County of Blaine }

I, James P. Speck, being first duly sworn
upon oath, depose and state as follows:

1. I am an attorney duly licensed to practice law in
the State of Idaho and a shareholder in the law firm of Hogue,
Speck & Aanestad, PF.A.

2. I have represented Mr. William A. McMahan

("McMahan") in various water rights matters in Blaine County, Idaho

since 1982,

AFFIDAVIT OF JAMES P. SPECK - 1

j\mcmahan\water\jpsaff
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HOGUE, SPECK &
AANESTAD, P.A.

P.C. BOX 987

KETCHUM. IDAHC 83340

208 726-4421

3. In September, 1989, McMahan filed Application for
Permit No. 37-08570 seeking the right for year-round diversion of
3.8 cfs from Loving Creek, a tributary of Silver Creek, for
wildlife habitat and non-commercial fish propagation (the "Permit
Application"). The 3.8 cfs represented the combined amount of
McMahan's water rights nos. 37-00252 and 37-00712, approved for

diversion from Loving Creek by Transfers Nos. 3198, 3199 and 3200.

4. On December 26, 1989, I was notified of a protest to
the Permit Application filed by the Idaho Department of Fish and
Game (the "Petitioner"), a copy of which is attached hereto as
Exhibit A and made a part hereof by this reference.

5. On January 29, 1990, an informal meeting on possible
grounds to resolve the protest of the Permit Application was held
at the Hayspur Fish Hatchery and attended by several
representatives of Petitioner, McMahan and ne. Over the next
several months, Petitioner, McMahan and I continued to negotiate
the protest over the telephone and through correspondence. At no
time during these negotiations did Petitioner indicate any
intention to challenge the approved Transfer Applications.

6. On May 10, 1990, I first spoke to Petitioner's
counsel, Mr. Stephen V. Goddard ("Goddard"), whe then indicated
Petitioner might challenge the amount of the water rights
transferred, stating the transfer should be limited to the amount
historically used. A second meeting was held at the Hayspur Fish

Hatchery on June 6, 1990, this time also attended by Goddard.

AFFIDAVIT OF JAMES P. BPECK - 2

j\mecmahan\water\ jpsaff




Despite several subsequent telephone conversations and letters, it
was not until a telephone conversation on September 10, 1990, that

Goddard informed me Petitioner intended to challenge the entire

BoWON

validity of approved Transfers Nos. 3198, 3199 and 3200 rather than
just the amount of water approved for diversion from Loving Creek.

7. Attached as Exhibits B and C, respectively, are an
itemization of costs associated with the construction of the
diversion structure, water delivery system and holding ponds, and

a Summary of irrigation equipment expenses, with those related to

[ B <o B o o B N =2 &

1 the Loving Creek diversions highlighted. According to the

11 contractor, Inter-Fluve, Inc., all of the expenses 1listed in
12 || Exhibit B, except 75% of item 5 and all of items 9 and 10, are

13 || directly attributable to the irrigation system.

14 Dated this /1F¢4 of November, 1991.

15

16 é——x/j((%ﬁ&é—‘
JXMES P. SPEfZK

17

18 SUBSCRIBED AND SWORN TO before me this (‘ i "

November, 1991. .

19

20
Notary Public

21 Residing at:

22

23

04 CERTIFICATE OF SERVICE

I hereby certify that on the g\f day of November,
25 1991, I served a true and correct copy of the within and foregoing
6 document upon the attorney named below in the manner noted:

27 AFFIDAVIT OF JAMES P. SPECK - 3

28 j\mcmahan\wateryjpsaff

HOGUE. SPECK &

AANESTAD. P.A.
P.O. BOX 987

KETCHUM., IDAHD 83340
208y 726-4421
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1208 726-4421

Stephen V. Goddard, Esq.
P.0O. Box 25

Boise, Idaho 83707

FAX: (208) 334-2114

By causing copies of the same to be deposited in the
United States mail, postage prepaid, at the post office
at Ketchum, Idaho.

By causing copies of the same to be hand delivered to the
office of the above attorney at his office located at

[ By causing copies of the same to be telecopied to said

attorney at his telecopier number, and by then causing
copies of the same to be deposited in the United States
mail, postage prepaid, at the post office at Ketchum,

Yl

qghes P. Spegk

AFFIDAVIT OF JAMES P. BPECK - 4
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IDAHO FISH & GAME

REGION 4
B68 East Main Street

wads 0 REGEIVER
| NOV 20 1989

Conartment of Water Resources

November 16, 1989 Southern Region Office

Idaho Department of Water Resources
Attention: James E. Stanton
2148 4th Ave. East

Twin Falls, ID 83301 7“0 D ,_/‘Wf‘

Re: Application Nos. 37-08569, 37-08570, 37-08571

Dear Mr. Stanton:

Due to the proximity of the Hayspur Hatchery and potential impacts on
water sources for the hatchery, we are protesting the granting of the
above mentioned water rights. Of special importance is the 3.8 c.f.s. in
Application No. 37-08570 since this would result in a 287 reduction in
the fish producing capability of the hatchery.

Sincerely,

/ 1
e L

P

Carl H. Nellis
Supervisor, Region 4

Cecil D. Andrus / Governor
Jerry M. Conley / Director

.Erman— A
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HOGUE. SPECK &
AANESTAD, P.A,

P.C. BOX 987

KETCHUM, IDAHD 83340

12081 726-4421

James P. Bpeck, Esq.

Donald E. Mitchell, Esq. Department of Water Resources
HOGUE, SPECK & AANESTAD

A Professional Association

120 East Avenue

Post Office Box 987

Ketchum, Idaho 83340

Telephone: (208) 726-4421

Attorneys for William A. McMahan

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS )
TO TRANSFER WATER RIGHTS ) MEMORANDUM IN SUPPORT
3198, 3199, AND 3200 ) OF MOTION TO DISMISS

) PETITION TO RESCIND OR

) MODIFY APPROVED TRANSFERS
)

WILLIAM A. MCMAHAN ("McMahan"), by and through his attorneys,
the law firm of Hogue, Speck & Aanestad, P.A., respecfully submits
this Memorandum in Support of his Motion to Dismiss the Petition to
Rescind or Modify Approved Transfers (the "Petition") filed herein

by the Idaho Department of Fish and Game ("Petitioner").

STATEMENT OF FACTS
On July 25, 1985, McMahan filed with the Idaho Department of
Water Resources ("IDWRY) three (3) Applications for Transfer of
Water Right on forms provided by IDWR to change the points of

diversion and place of use of Water Right Nos. 37-00252 and 37-

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 1
j\mcmahan\water\mtndsmss .mem
11/15/91
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HOGUE, SPECK &
AANESTAD, P.A.

P.Q. BOX 887

KETCHUM, IDAHO 83340

(20830 726-4421

00712 (referred to collectively as the "Transfer Applications")’
Petition, Exs. 4, 5 and 6. Water Right No. 37-00252 was decreed to

J. C. Gillihan in 8. €. Frost et al v. Alturas Water Co. et ux,

Fourth District Court, Lincoln County, dated December 13, 1909 (the
"Frost Decree") for 2.5 cfs with June 1, 1887 priority for the
diversion of water from "Aubrey Spring, a tributary of Silver
Creek". Water Right No. 37-00712 was decreed to O. H. Worthington
in the Frost Decree fof 1.3 ¢fs with June 1, 1887 priority for the
diversion of water from Aubrey Creek. Prior to the Transfer
Applications, these water rights had been delivered from a
diversion point on Thompson Creek, a tributary of Silver Creek
(Aubrey Creek is not identified on USGS maps - it is probably the
same as Thompson Creek as there are no Thompson Creek rights in the
Frost Decree). The Transfer Applications were identified by IDWR
as Transfers Nos. 3198, 3199 and 3200. Notice of the Transfer
Applications was published in the Wood River Journal on August 29,
1985 and September 5, 1985. Petition, Exs. 7, 8 and 9. No protests
were filed by Petiticner or any other person. Therefore, no
hearing was held. The recommendation for approval was obtained
from the Watermaster for Water District No. 37. Id. After review
and investigation by IDWR, Transfer No. 3200 for Water Right No.

37-00712 was approved October 24, 1985 and Transfer Nos. 3198 and

1 The Transfer Applications were filed by Mr. McMahan

and/or Laura L. McMahan. The McMahans were subsequently divorced
and Laura L. McMahan transferred to Mr. McMahan all of her right,
title and interest in and to these water rights.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 2
jymcmahan\water\mtndsmss .mem
11715/
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AANESTAD, P.A,

P.O. BOX ga7

KETCHUM, IDAHD 83340

1208) 726-4421

3199 were approved November 15, 1985, Id.

In September, 1989, McMahan filed Application for Permit No.
37-08570 seeking the right for year-round diversion of 3.8 cfs (the
combined amount of Water Rights Nos. 37-00252 and 00712) from
Loving Creek for wildlife habitat and non-commercial fish
propagation. Petition, Ex. 10; Affidavit of James P. Speck ("Speck
Affid."), p.2. Petitioner protested this Application by letter

dated November 16, 1989. Speck Affid., Ex. A. McMahan, through

his counsel, was notified of the protest December 26, 1989 by IDWR.

Speck Affid., p.2. An informal meeting on possible grounds to

resolve the protest was held January 29, 1990 at the Hayspur Fish
Hatchery,_ attended by McMahan and several representatives of
Petitioner. Id. Over the next several months, negotiations
continued by phone and correspondence exchanging information. Id.
On May 10, 1990, McMahan's counsel first spoke to Petitioner's
counsel, who indicated Petitioner might challenge the amount of the
water rights transferred, but not the wvalidity of the Transfer
Applications themselves. Id. A second meeting was held at the
Hayspur Fish Hatchery June 6, 1990, also attended by Petitioner's
counsel. Several subsequent phone conversations and letters
followed, but it was not until a phone conversation on September
10, 1990 that McMahan's counsel was informed Petitioner intended to
challenge the validity of the approved Transfer Applications rather
than just the amount of water approved for diversion from Loving

Creek. 1Id. The Petition was filed over a year later on October

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS -~ 3
j\mcmahan\water\mtndsmss . mem
11/15/91
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208y 726-4421

16, 1991.

Commencing in 1988, McMahan, in reliance upon the approved
Transfer Applications, incurred significant costs to design and
construct a diversion system for his ILoving Creek irrigation
rights, including a diversion structure, underground pipelines,
holding ponds, irrigation and recirculation pumps and a screen
cleaner. The total cost is in excess of $325,000.00 (Speck Affid.,
Exs. B and C), and includes scme expenses for the year-round
wildlife habitat constructed as part of the same project.? The
vast majority of the expenses are for integral parts of the Loving
Creek irrigation system, which was designed to handle all or only

a portion of the 3.8 cfs total for the Transfer Applications.

ARGUMENT

I. THE RELIEF REQUESTED BY THE PETITION IS BARRED BY THE
STATUTE OF LIMITATIONS.

IDWR approved the Transfer Applications Octcber 24, 1985 and
November 15, 1985. The Petition was filed October 16, 1991, almost
six (6) years later. I.C. § 5-224, the "catch-all" statute of
limitations, provides that

An action for relief not hereinbefore provided for must

be commenced within four (4) years after the cause of

action shall have accrued.

There 1is no statute of limitations found in Title 42 of the Idaho

2 McMahan has two (2) other pending Applications for Permit
(37-08569 and 37-08571) to provide the year-round water rights
necessary for this project. Petitioner protested these
Applications, but later withdrew the protests.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS -~ 4
jimcmahan\water\mtndsmss .mem
11715791
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P.O. BOX 987

KETCHUM. 1DAHQ 83340

(208) 726-4421

Code, which governs the administration of water rights. "Actions"
within the scope of I.C. § 5-224 include "special proceedings of a
¢ivil nature." I.C. § 5-240. This matter, initiated by the
Petition pursuant to Rule 3,1 of the Idaho Department of Water
Resources Practice and Procedure Rules and Regulations, seeks
equitable relief through a challenge to the validity and propriety
of certain administrative acts by IDWR, and is just such a "special
proceeding of a civil nature". Thus, this action falls within the

purview of I.C. § 5-224. See Aetna Casualty & Surety Co. v. Gulf

Resources & Chemical Corporation, 600 F.Supp. 797 (D. Idaho 1985)
(I.cC. § 5-224 applies to actions brought under Idaho's
Environmental Protection and Health Act since that act does not
provide its own statute of limitations).

Petitioner is seeking to rescind or modify the 1985 IDWR
decision to approve the Transfer Applications. Its causes of
action are founded on contentions that IDWR, in taking
administrative actions to approve the Transfer Applications, acted
beyond its statutory authority, viclated Petitioner's rights to
procedural due process and failed to make certain factual findings
required in the water right transfer approval process. A cause of
action accrues, and the applicable statue of limitations begins to

run, when one party may sue ancther. Galbraith v. Vangas, Inc.,

103 Idaho 912, 655 P.2d 119 (App. 1982). As explained in one legal
treatise,

The true test in determining when a cause of action
arises or accrues is to establish the time when the

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - S

Jumemahan\wa ter\mtndsmss . mem
11/15/M
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{208) 726-4421

plaintiff could have first maintained the action to a
successful conclusion. In other words, an action cannot
be maintained until a right of action is complete, and
hence the statute of limitations cannot run before that
time. It may be stated as a deneral proposition,
therefore, that a cause of action accrues the moment the
right to commence an action comes inte existence.
(emphasis supplied).

51 Am Jur 2d, Limitation of Actions, §107, p. 680. Thus, a cause
of action to vacate a city ordinance accrues upon the passage of

the ordinance. Canady v. Couer d'Alene Lumber Co., 21 Idaho 77,

120 P. 830 (1911). A cause of action to hold unconstitutiocnal
certain acts of a secretary of state arose upon the secretary's
approvai of a petition allegedly not in compliance with certain
constitutional requirements. State ex rel Fidangue v. Paulus, 297
Oregon 711, 688 P.2d 1303 {1984) . A cause of action against a
sheriff for wrongful sale of property accrued on date of sale,
notwithstanding property owner's ignorance of the sheriff's
wrongdoing, in the absence of fraudulent concealment. Bozzuto v.
Ouellette, 408 A.2d 697 (Me. 1979).

IDWR's administrative actions were complete upon approval of
the Transfer Applications and Petitioner's right to challenge such
actions arose simultaneously. Thus, Petitioner's causes of action
accrued upon the approval of the Transfer Applications. The
Petition was filed almost six (6) years later. Therefore,
Petitioner is barred by the statute of limitations of I.C. § 5-224
from seeking to rescind or modify the approved Transfer

Applications.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 6
Jymemahan\water\mthdsmss.mem
11715/
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II. NOTICE OF THE TRANSFER APPLICATIONS COMPLIED WITH THE
REQUIREMENTE OF CONSTITUTIONAL DUE PROCESS. PETITIONER
HAD AN OPPORTUNITY TO PROTEST THE TRANSFER APPLICATIONS,
BUT FAILED TO DO 80. PETITIONER IS THEREFORE BARRED FROM
NOW BEEKING TO RESCIND QR MODIFY THE APPROVED TRANSFER
APPLICATIONS.

Idaho statutes provide for notice of an application to
transfer a water right by publication for not less than two (2)
weeks in a newspaper of general circulation in the county wherein
such water right is located.® 1In the present case, notice was
published in the Wood River Journal on August 29 and September 5,
1985 to comply with this requirement.

I.C. § 42-222 further requires transfer applications to be on
the forms provided by IDWR.*® The forms in use at the time of the
Transfer Applications provided that a change in point of diversion
was to be described by identifying the forty (40) acre tract within
which the existing and proposed points of diversion are located,
rather than by merely naming the source. The form did not provide
a space to name the "source" of the water right after the proposed
transfer, but instead required a map showing the new source, point

of diversion and place of use. McMahan complied with I.C. § 42-

Idaho Code §42-222 provides in part as follows:

", . .{I]t shall be the duty of the director
of the department of water resources to . .
cause notice of the proposed change to be
published once a week for two (2) consecutive
weeks in a newspaper published and of general
circulation within the county were the water
is diverted. . . .M

“nguch application shall be upon forms furnished by the
depardepartment. . . ."

MEMORANDUM IN SUPPORT OF MOTION TO DISBMISS - 7
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11/15/91




—

O O @ O~ ;e o ;m bsA W N

% TR N TR . SR NG TR % R Vo T W T S S S T T S S
o) TN & 3 E O ' B S R L= N <= T ¢ o B I v ) B & ) IR o N G B L S

27
28

HOGUE, SPECK &
AANESTAD, P.A.

P.O. BOX 987

KETCHUM, IDAMC 83340

(208) 726-4421

222, and properly filled out the forms provided by IDWR for
transfer of the point of diversion of his water rights to Loving
Creek, a tributary of Silver Creek, from another tributary to
Silver Creek.

Petitioner now claims that the notice given by publication was
defective and in violation of its right to procedural due process.
Petitioner first claims that the notices, which described the forty
(40) acre tract for the new proposed point of diversion without
identifying the "source" as Loving Creek, did not enable it to
determine that the new diversions would be from Loving Creek and,
therefore, were constitutionally defective. In the Transfer
Applications, the proposed new point of diversion is identified by
its location - the NE 1/4 of the NE 1/4 of Section 14, Township 1
South, Range 19 East, B.M., Blaine County, Idaho. A quick and easy
check by Petitioner of a USGS map would have readily revealed that
a branch of Loving Creek upstream from Petitioner's diversion for
its water right from Loving Creek is the only surface water source
in this forty (40) acre tract. Furthermore, had Petitioner
requested copies of the Transfer Applications from IDWR (they are
matters of public record and easily obtained), the map which was
prepared as a required part of each Transfer Application identified
the source at the new proposed point of diversion as Loving Creek.
Short of stating the new point of diversion would be from this
branch of Loving Creek and actually publishing the map portion of

the Transfer Applications, there is nothing else IDWR could have

MEMORARNDUM IN SUPPORT OF MOTION TO DISMISS - B8
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done with the published notice to put Petitioner on notice of the
reguested changes.

Petitioner further claims that mere publication of the notice,
regardless of 1its content, is not sufficient to meet the
requirements of procedural due process. Petitioner asserts IDWR
should have given notice of the Transfer Applications directly to
it, since Loving Creek is a small tributary and there are likely
only a few water rights holders below the new proposed point of

diversion.’

This challenge requests IDWR to set aside the notice
by publication provisions of I.C. § 42-222 as an unconstitutional
violation of the due process rights of potentially adversely
affected water right holders.®

Water rights are real property rights entitled to the

protection of due process of law before they may be taken by the

3 Petitioner could have received direct notice of Transfer

Applications. I.C. § 42-203A(3) provides as follows:

The director of the department shall cause a
copy of the notice of application to be sent
by ordinary mail to any person who requests in
writing to receive any class of notices of
application and who pays an annual mailing fee
as established by departmental regulation.

Petitioner apparently did avail itself of this opportunity and
request such direct notice.

6 Such a ruling would necessarily leave 1in serious doubt
the validity of the notice by publication provisions of Idaho Code
§42-203A for new applications for permit, which provisions are
identical to those of Idaho Code §42+-222. Thus, literally
thousands of water right holders throughout Idaho who have for many
years relied upon this notice process to obtain new water rights or
change existing water rights would have a cloud cast over the
validity of their rights.

MEMORANDUM IN SUPPORT OF MOTION TO DISMIBS - 9
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state. Nettleton v. Higginson, 98 Idaho 87, 558 P.2d 1048 (1977).7
Thus, whenever there is a proceeding by which someone can be
deprived of a water right, there must be

[N]otice reasonably calculated, under all the
circumstances, to apprise interested parties of the
pendency of the action and afford them the opportunity to
present their objections (citations omitted). The notice
must be of such nature as reasonably to convey the
required information....

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 70

S.Ct. 652, 657, 94 L.Ed. 865, 873 (1950); Giacobbi v. Hall, 109

Idaho 293, 707 P.2d 404 (1985). Under this test, notice by
publication of a requirement that water rights claims must be
registered with the state within a certain time period was held to
be constitutionally adequate as a matter of law where the
requirement applied to all persons in the state claiming a water

right. State Department of Ecology v. Adsit, 103 Wash 2d 698, 694

P.2d 1065 (1985). On the other hand, and at the other end of the
spectrum, notice by publication to the owner of property about to
be sold at a tax sale has been held to violate the owner's

procedural due process rights. Giacobbil wv. Hall, supra. In

Giacohbi, the Idaho Supreme Court noted that constructive notice by
publication alone does not satisfy the mandate of Mullane unless

the owner of the property is not "reasonably identifiable®". Id. at

’ The Idaho Supreme Court has implied that "constitutional

use" or "beneficial use" water rights may not rise to the level of
a "significant property interest" necessary to invoke the
protections of the Due Process Caluse. Nettleton v. Higginson,

supra.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 10
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297, citing Mennonite Board of Missions v. Adams, 462 U.S. 791, 103
Ss.ct. 2706, 77 L.Ed. 180 (1983). The regquirements of Mennonite

were applied in Wylie v. Patton, 111 Idaho 61, 720 P.2d 649 (App.

1986), the case Petitioner relies upon for its contention that
notice by publication under I.C. § 42~222 is constitutionally
insufficient. Wylie, however, dealt with the narrow issue of
whether or not a county must, prior to issuance of a tax deed and
after notice by publication, again check the public records for
subsequent recorded interests in the property and mail notice to
anyone discovered by the records check. In holding such a records
check and mailed notice were required, the Court stated that to the
extent I.C. § 63-1126B did not require mailed notice to a mortgagee
of record who has not previously requested notice, it was
unconstitutional. Id. at 66.

The issue thus becomes whether or not the holders of licensed
and decreed water rights® must be afforded the same notice in
proceedings to approve transfers of other water rights as
mortgagees of record are given in tax deficiency sales of the
property in which they hold an interest. A recent printout from
the IDWR computer database reveals twenty-nine (29) recorded water
rights on Loving Creek (See Exhibit A attached hereto and made a
part hereof by this reference). There are undoubtedly many more
potentially affected water rights diverted from Silver Creek below

the point where Loving Creek joins it. As IDWR well Kknows,

See, footnote 6, supra.

MEMORARDUM IN ESUPPORT OF MOTION TO DISMISS = 11
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examination of the individual water rights as recorded will not
guaranty discovery of the current owner of the water right. If the
property changes ownership without any change in the water right,
the Watermaster and not IDWR is the only official usually notified.
Furthermore, without elaborate data on a source's surface flows
(see, e.g., Petition, Exs. 13, 14 and 15), there is no way for IDWR
to determine that a requested change of point of diversion of a
water right may adversely impact other water right holders
downstream from the new point o0f diversion for the other water
right.?

Even if all this information was available, how far downstream
must IDWR search tc find water right holders to whom notice must be
sent to pass constitutional muster? In the tax sale setting of
Wylie and Giacebbi, holders of recorded interests in the real
property to be sold are readily and easily identifiable and will
clearly be deprived of their interests if the sale occurs. In
contrast, it does not necessarily follow that holders of downstream

water rights will be deprived of their water right or otherwise

° Petitioner also contends the change in "source" should
require direct notice to water right holders on the new "source"
for the transferred water right. 1In the present case, McMahan's
water rights were transferred from one tributary of Silver Creek to
another. There should be no distinction of this situation from one
where a point of diversion is simply moved upstream on the same
"source" - the net effect, if any, on water right holders upstreanm
from the old point of diversion and downstream from the new one is
the same. It is also possible such a change in point of diversion
may adversely impact water right holders downstream from the old
point of diversion, thus greatly expanding the class of potentially
affected persons.

MEMORANDUM IN SUPPORT OF MOTION TO DISMIB8 - 12
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adversely impacted by approval of a new, upstream point of
diversion. Moreover, holders of such downstream water rights,
whether or not they may be adversely affected by the requested
transfer, are not "reasonably identifiable" through publicly
recorded instruments. The determination of what "due process" is
required in each situation requires a balancing of the nature of
the governmental function invelved and the private interests

affected. Hettleton v. Higginson, 98 Idaho at 90; Mitchell v. W.

T. Grant Company, 416 U.S, 600, 94 S.Ct. 1895, 40 L.Ed.2d 406

(1974). Requiring IDWR to first determine the class of downstream
water right holders potentially impacted, and then to directly
notify by mail every such person, and to go through this process
for each of the many transfer and permit applications IDWR receives
each year, would place an unjustifiable burden on IDWR.

Thus, notice by publication of applications for transfers of
water rights is constitutionally sufficient. Notice by publication
of the Transfer Applications in accordance with the statutory
requirements of I.C. § 42-222 was given. Petitioner failed to file
a protest and now, more than six (6) years later, seeks to rescind
the approval of the Transfer Applications. Petitioner was not
denied procedural due process by those proceedings and should now
be barred from pursuing rescission of the approved Transfer

Applications.
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III. THE IDAHO CODE PROVIDES FOR PROTEST AND APPEAL OF
TRANSFERS OF WATER_ RIGHTS. ALLOWING CHALLENGES_ TO
TRANSFERS AFTER APPROVAL_ UNDERMINES THE S8TATUTORY
PROVISIONS AND GREATLY REDUCES THE SETTLED EXPECTATIONS
OF THOSE RELYING ON DEPARTMENT APPROVALS.

The Idaho Code provides for protest of applications for
transfer by anyone desiring to do so. I.C. § 42-222(1)' pPparties
who protest an application and are aggrieved by the IDWR decision
may appeal the decision.'' No provision in the Idaho Code allows
for appeal of the decision by one who did not protest the original
application for transfer. Since Petitioner did not file a timely
protest to the original application, under the Idaho Code, it has
no right to appeal the decision of the IDWR. Even if Petitioner
had filed a timely protest to the original application, enabling it
to appeal the final decision of the IDWR, it's appeal, in the form
of the Petition before the IDWR, is not timely.'?

The statutory provisions of the Idaho Code providing for

10 "[Alnyone who desires to protest the proposed change
shall file notice of protest with the department within ten (10)
days of the last date of publication."

" Idaho Code §42-222(3) provides in part:

Any person or persons feeling themselves aggrieved by the
determination of the department of water resources in
approving or rejecting an application to change the point
of diversion, place, period of use or nature of use of
water . . . may, if a protest was filed and a hearing
held thereon, seek judicial review pursuant to sectiocn
42-170A(4), Idaho Code.

12 Idaho Code §67-5215 provides that appeals of final
decisions must be made within 30 days of the issuance of the final
decision. Petitioner is challenging this final decision almost six
(6) years after it was made. '

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 14
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protest and appeal of water rights transfer applications would be
undermined if the IDWR entertains the Petition before it. If the
IDWR entertains the Petition, it would open the door to challenges
of other long-settled water rights and IDWR decisions. Decisions
of the IDWR should be afforded some measure of finality. Allowing
those who fail to take advantage of the opportunity to participate
in the application approval process to challenge final IDWR
approvals through petitions to rescind or modify would greatly
upset the settled expectations of those justifiably relying on
those approvals. Allowing for belated challenges to already
approved applications would also reduce the incentive for those
potentially affected to take part in the protest, hearing and
appeal stages. Good policy would be to encourage parties to take
part in the process for granting or denying applications for
changes in water rights at the earliest possible stages of the

approval process,

Iv. THE PETITION TO RESCIND OR MODIFY THE APPROVED TRANSFERS
IS BARRED BY THE DOCTRINE OF LACHES.

In the event it is determined the notice by publication
of the Transfer Applications did not satisfy the constitutional
requirement for procedural due process, Petitioner should
nonetheless be barred by the doctrine of laches from now seeking to
set aside or otherwise modify the approved Transfer Applications.
As outlined in Brooks vVv. Standard Fire Ins., Co., 117 Idaho

1066,1071 (1990) (quoting Huppert v. Wolford, 91 Idaho 249, 257, 420

MEMORANDUM IN SUPPORT OF MOTION TO DIBMISS - 15
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P.2d 11,19 (1966)), the necesary elements of laches include:
(1) defendant's invasion of ©plaintiff's
rights, (2) delay in asserting plaintiff's
rights, the plaintiff having had notice and an
opportunity to institute a suit, (3) lack of
knowledge by defendant that plaintiff would
assert his rights, and (4) injury or prejudice
to defendant in event relief is accorded to
plaintiff or the suit is not held to be
barred.
Assuming, arguendo, Petitioner's Loving Creek water right has been
infringed upon by the change of point of diversion (satisfying the
first element of laches), all of elements of laches are met in this
case,

The second element of laches ocutlined in Brogks is a delay in
the assertion of the plaintiff's rights. Petitioner, by its own
admission, became aware of the approved Transfer Applications
sometime in 1989. Affidavit of Michael R. Larkin ("Larkin
Affid."), p.2. Petitioner then waited over two (2) years to file
the Petition.

The third requirement of laches is that defendant not know
that plaintiff would assert his right. Petitioner did not make
McMahan aware that it might challenge the entire validity of the
approved Transfer Applications until September 10, 1990. Speck

Affid., p.2. This date is almost a year after Petitioner became

MEMORANDUM IN SUPPORT OF MOTION TO DISMISE - 16
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aware of the approved Transfer Applications.

The final element of laches is that defendant in some way be
injured or prejudiced by the plaintiff's delay in asserting his
right. From 1989, when Petitioner first noticed the construction
of McMahan's Loving Creek diversion works and discovered the
approved Transfer Applications, and October, 1991, when the
Petition was filed, McMahan incurred approximately $220,000.00 in
costs and expenses for the design and construction of a water
delivery and storage system in reliance on his ability to divert

water from Loving Creek for irrigation. Speck Affid., Exs. B and

c.® of this amount, approximately $168,000.00 were incurred prior
to September, 1990, when McMahan first learned of Petitioner's
intentions. Not only did McMahan make these expenditures in
reliance on the approved Transfer Applications, but Petitioner, by
its own admission, knew that McMahan was making expenditures, yet
stood by until 1late 1930, through several meetings, phone

conversations and other communications, without making McMahan

13 The entire project includes wildlife habitat and non-

commercial fish propagation and is supplied with water from Loving
Creek, a large well and a drain ditch (see footnote 2 and
accompanying text). The itemization of costs for the construction
of the Loving Creek diversion works, delivery system, ponds and
connecting "creek" (Exhibit B) shows a total of $311,064.00
incurred from 1989 to October, 1991, of which $265,463.00 were
incurred prior to September, 1990. According to the contractor,
only items 9 and 10 and 75% of item 5 are not directly related to
the irrigation system. The Summary of expenses for irrigation
equipment (Exhibit ¢€) includes items which will be used for
irrigation from the other sources (Water Rights Nos. 37-07810 and
37-02575 for the well and drain ditch, respectively). $14,743.82
of those expenses are solely related to the Loving Creek irrigation
diversion.
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aware of its intent to challenge to the entire diversion from
Loving Creek, and then waited another year to file the Petition.

All of the elements of laches are present in this case.
Therefore, Petitioner should be barred from now seeking to rescind
or modify the approved Transfer Applications.

BUMMARY:

The Petition to Rescind or Modify the approved Transfer
Applications should be dismissed. The Petition was filed long
after the applicable statute of limitations had run. IDWR's notice
by publication pursuant to I.C. § 42-222 complies with the
requirements of procedural due process. Petitioner had the
opportunity to earlier challenge the Transfer Applications, but
failed to do so. There are no express provisions in the Idaho Code
or the IDWR Regulations which allow approved transfers to be
challenged, and good policy would disallow one who fails to protest
a transfer application for a water right to challenge its approval
after it is granted. Even if IDWR chooses to entertain Petitions
to rescind or modify approved changes, this Petition should be
barred by the doctrine of laches.

Dated this /(fﬁz%?day of November, 1991.

HOGUE, SPECK & AANESTAD, P.A.
Attorneys for William A. McMahan

AN e

{James P. Sp&ck
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CERTIFICATE OF SERVICE

I hereby certify that on the /\fijgday of November, 1991, I

served a true and correct copy of the within and foregoing document
upon the attorney named below in the manner noted:

Stephen V. Goddard, Esq.
P.0O, Box 25

Boise, Idaho 83707

FAX: (208) 334-2114

By causing copies of the same to be deposited in the
United States mail, postage prepaid, at the post office
at Ketchum, Tdaho.

By causing copies of the same to be hand delivered to the
office of the above attorney at his office located at

By causing copies of the same to be telecopied to said
attorney at his telecopier number, and by then causing
copies of the same to be deposited in the United States
mail, postage prepaid, at the post office at Ketchum,

T Ao/

James P. Speck/
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HECEIYEN
James P. Speck, Esq. > sl A
Donald E. Mitchell, Esq. ; L
HOGUE, SPECK & AANESTAD NOV 1998 7
A Professional Association
120 East Avenue

Post Qffice Box 987
Ketchum, Idaho 83340
Telephone: (208) 726-4421

DwﬁmMﬁMWRmmm

Attorneys for William A. McMahan

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE BTATE OF IDAHO

IN THE MATTER OF APPLICATIONS
TO TRANSBFER WATER RIGHTS
3198, 319%, AND 3200

MOTION TO DISMIES

aat S Nt et e Ses

William A. McMahan, the owner and holder of Water Rights
Nos. 37-00252 and 37-00712, which were approved for transfer by
Transfers Nos, 3198, 3199 and 3200, pursuant to Rule 3,6 of the
Idaho Department of Water Resources Practice and Procedure Rules
and Regulations, respectfully moves for and requests an order of
the Idaho Department of Water Resources dismissing with prejudice
the Petition to Rescind or Modify Approved Transfers filed herein
by the Idaho Department of Fish and Game. The Affidavit of James

P. Speck is submitted in support of this Motion. The grounds for

MOTION TO DISMISS - 1
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this Motion are set forth in the Memorandum in Support of Motion to'

] . 3 . - 4 l
Dismiss Petition to Rescind or Modify Approved Transfers filed!

herewith. Oral argument is requested.

= 4
Dated this gd’zz day of November, 1991.

HOGUE, SPECK & AANESTAD, P.A.
Attorneys for William A. McMahan

/AN

James P. Spgtck

CERTIFICATE OF SERVICE

I hereby certify that on the _/ Jvﬁérday of November, 1991, I
served a true and correct copy of the within and foregoing document
upon the attorney named below in the manner noted:

Stephen V. Goddard Esq.
P.O. Box 25

Boise, Idaho 83707

FAX: (208) 334-2114

By causing copies of the same to be deposited in the
United States mail, postage prepald at the post office
at Ketchum, Idaho.

By causing copies of the same to be hand delivered to the
office of the above attorney at his office located at

L//// By causing copies of the same to be telecopied to said
attorney at his telecopier number, and by then causing
copies of the same to be deposited in the United States
mail, postage prepaid, at the post office at Ketchum,

Idaho.
/‘——/J(‘M |

Japes P. Speck

MOTION TO DISMISS - 2
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James P. Speck, Esq.
Donald BE. Mitchell, BEsgq.
HOGUE, SPECK & AANESTAD

A Professional Association
120 East Avenue Department of Water Resources
Post Office Box 987

Ketchum, Idaho 83340

Telephone: (208) 726-4421

Attorneys for William A. McMahan

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE BTATE OF IDAHO

IN THE MATTER OF APPLICATIONS
TO TRANSFER WATER RIGHTS
3198, 2199, AND 3200 AFFIDAVIT OF

JAMEE P. SPECK

STATE OF IDAHO )

County of Blaine )

I, James P. Speck, being first duly sworn
upon cath, depose and state as follows:

1. I am an attorney duly licensed to practice law in
the State of Idaho and a shareholder in the law firm of Hogue,
Speck & Aanestad, P.A.

2. I have represented Mr. William A. McMahan
{("McMahan") in various water rights matters in Blaine County, Idaho

since 1982.

AFFIDAVIT OF JAMES P. SPECK - 1
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3. In September, 1989, McMahan filed Application for
Permit No. 37-08570 seeking the right for year-round diversion of
3.8 c¢fs from Loving Creek, a tributary of Silver Creek, for
wildlife habitat and non~commercial fish propagation (the "Permit
Application"). The 3.8 cfs represented the combined amount of
McMahan's water rights nos. 37-00252 and 37-00712, approved for |

diversion from Loving Creek by Transfers Nos. 3198, 3199 and 3200. |

4. On December 26, 1989, I was notified of a protest to
the Permit Application filed by the Idaho Department of Fish and
Game (the "Petitioner"), a copy of which is attached hereto as
Exhibit A and made a part hereof by this reference.

5. On January 29, 1990, an informal meeting on possible
grounﬁs to resolve the protest of the Permit Application was held
at the Hayspur Fish Hatchefy and attended by several
representatives of Petitioner, McMahan and me. Over the next
several months, Petitioner, McMahan and I continued to negotiate
the protest over the telephone and through correspondence. At no
time during these negotiations did Petitioner indicate any
intention to challenge the approved Transfer Applications.

6. On May 10, 1990, I first spoke to Petitioner's
counsel, Mr. Stephen V. Goddard ("Goddard"), who then indicated
Petitioner might challenge the amount of the water rights
transferred, stating the transfer should be limited to the amocunt
historically used. A second meeting was held at the Hayspur Fish

Hatchery on June 6, 1990, this time also attended by Goddard.

AFFIDAVIT OF JAMES P. SPECK - 2
j\mcmahan\water\ jpsaff
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Despite several subsequent telephone conversations and letters, it

was not until a telephone conversation on Septembef 10, 1990, that |

Goddard informed me Petitioner intended to challenge the entire
validity of approved Transfers Nos. 3198, 3199 and 3200 rather than
just the amount of water approved for diversion from Loving Creek.

7. Attached as Exhibits B and C, respectively, are an

itemization of costs associated with the construction of the:
diversion structure, water delivery system and holding ponds, and
a Summary of irrigation equipment expenses, with those related to !

the Loving Creek diversions highlighted. According to the '

contractor, Inter-Fluve, Inc., all of the expenses listed in
Exhibit B, except 75% of item 5 and all of items 9 and 10, are
directly attributable to the irrigation system.

Dated this /kf'ﬁ_of November, 1991.
L/QCAML
.y(m-:s P. SPEZK
(‘\ 1)

NI . "[ '
SUBSCRIBED AND SWORN TO before me this t:é‘ﬁgday of ¢,

November, 1991. R URVEN
, ‘ o,
/ /Z(JL&M .‘

‘Notary Public fer,Igaho .[-

Residing at: 22 ;_LLJ#“; Z(M; '

CERTIFICATE OF SERVICE

I hereby certify that on the g"f day of November,
1991, I served a true and correct copy of the within and foregoing
document upon the attorney named below in the manner noted:

AFFIDAVIT OF JAMES P. BPECK - 3
Jumcmahan\water\ jpsaff




[ T o T o « T o ) R & 1 e L 7% o

T S TR 5 T N5 T NG T N TR N T Ut S S e e e
B O L W N = O O o~ AW N =

27
28

MOGUE. SPECK &
AANESTAD, P.A.

P.O. BOX 987

KETCHUM, IDAHG 23340

(208) 726-4421

[ By causing copies of the same to be telecopied to said

Stephen V. Goddard, Esq.
P.O. Box 25

Boise, Idaho 83707

FAX: (208) 334-2114

By causing copies of the same to be deposited in the
United States mail, postage prepaid, at the post office
at Ketchum, Idaho.

By causing copies of the same to be hand delivered to the
office of the above attorney at his office located at

attorney at his telecopier number, and by then causing
copies of the same to be deposited in the United States |
mail, postage prepaid, at the post office at Ketchum,

Y

qﬂhes P. Spegk

AFFIDAVIT OF JAMES P. SPECK - 4
j\mcmehan\water\jpsaff




IDAHO FISH & GAME

REGION 4
868 East Main Street

Jerome D335 . [BEGEIYVED
NQV 20 1989

Denartment of Water Resources

November 16, 1989 Sauthern Region Office

Idaho Department of Water Resources
Attention: James E. Stanton

2148 4th Ave. East

Twin Falls, ID 83301

Re: Application Nos. 37-08569, 37-08570, 37-08571

Dear Mr. Stanton:

Due to the proximity of the Hayspur Hatchery and potential impacts on
water sources for the hatchery, we are protesting the granting of the
above mentioned water rights. Of special importance is the 3.8 c.f.s. in
Application No. 37-08570 since this would result in a 287 reduction in
the fish producing capability of the hatchery.

Sincerely,

Carl H. Nellis
Supervisor, Regiom &

Cecil D. Andrus / Governor
Jerry M. Conley / Director

.E:yulen‘r' A
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(2080 726-4421

James P. 8peck, Esq.
Donald E. Mitchell, Esqg.
HOGUE, BPECK & AANESTAD

A Professional Association .
120 East Avenue Department of Water Resources
Post Office Box 987

FKetchum, Idaho 83340

Telephone: (208) 726-4421

NOV 1 91991

Attorneys for William A. McMahan

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATIONS

TO TRANSFER WATER RIGHTS
3198, 3199, AND 3200

)

) MEMORANDUM IN SUPPORT

) OF MOTION TO DISMISS
) PETITION TO REBCIND OR

) MODIFY APPROVED TRANSFERS
)

" WILLIAM A. MCMAHAN ("McMahan"), by and through his attorneys,
the law firm of Hogue, Speck & Aanestad, P.A., respecfully submits
this Memorandum in Support of his Motion to Dismiss the Petition to
Rescind or Modify Approved Transfers {the "Petition") filed herein

by the Idaho Department of Fish and Game ("Petitioner").

STATEMENT COF FACTS

On July 25, 1985, McMahan filed with the Idaho Department of

Water Resources ("IDWR") three (3) Applications for Transfer of|

Water Right on forms provided by IDWR to change the points of

diversion and place of use of Water Right Nos. 37-00252 and 37-|

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 1
j\mcmahan\water\mtndsmss .. mem
11715/
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00712 (referred to collectively as the "Transfer Applications")!

Petition, Exs. 4, 5 and 6. Water Right No. 37-00252 was decreed to:

1

J. €. Gillihan in S. C. Frost et al v. Alturas Water Co. et ux,

Fourth District Court, Lincoln County, dated December 13, 1909 (the

"Frost Decree") for 2.5 cfs with June 1, 1887 priority for theI
diversion of water from "Aubrey Spring, a tributary of Silveri
Creek". Water Right No. 37-00712 was decreed to O. H. Worthingtoni
in the Frost Decree for 1.3 cfs with June 1, 1887 priority for the
diversion of water from Aubrey Creek. Prior to the Transfer!
Applications, these water rights had been delivered from a!
diversion pecint on Thompson Creek, a tributary of Silver Creek
(Aubrey Creek is not identified on USGS maps =~ it is probably the
same as Thompson Creek as there are no Thompson Creek rights in the
Frost Decree). The Transfer Applications were identified by IDWR
as Transfers Nos. 3198, 3199 and 3200. Notice of the Transfer
Applications was published in the Wood River Journal on August 29,
1985 and September 5, 1985. Petition, Exs. 7, 8 and 9. No protests
were filed by Petitioner or any other person. Therefore, no
hearing was held. The recommendation for approval was obtained
from the Watermaster fdr Water District No. 37. Id. BAfter review

and investigation by IDWR, Transfer No. 3200 for Water Right No.

37-00712 was approved October 24, 1985 and Transfer Nos. 3198 and

! The Transfer Applications were filed by Mr. McMahan

and/or Laura L. McMahan. The McMahans were subsequently divorced
and Laura L. McMahan transferred to Mr. McMahan all of her right,
title and interest in and to these water rights.

MEMORANDUM IN SUPPORT OF MOTION TC DISMISS - 2 !

j\mcmahan\water\mtndsmss . mem
11715791
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3199 were approved November 15, 1985. Id.

In September, 1989, McMahan filed Application for Permit No. !

37-08570 seeking the right for year-round diversion of 3.8 cfs (thei

combined amount of Water Rights Nos. 37-00252 and 00712) from |

Leving Creek for wildlife habitat and non-commercial €£fish

propagation. Petition, Ex. 10; Affidavit of James P. Speck ("Sgecki

1

Affid."), p.2. Petitioner protested this Application by letter'
dated November 16, 1989. Speck Affid., Ex. A. McMahan, through'

his counsel, was notified of the protest December 26, 1989 by IDWR.%
Speck Affid., p.2. An informal meeting on possible grounds tof
I

[ B <o R 4 B ~> T & ) B . N 7 B A

1 resolve the protest was held January 29, 1990 at the Hayspur Fish
12 Hatchery, attended by McMahan and several representatives of
13|l Petitioner. JId. Over the next several months, negotiations
14 || continued by phone and correspondence exchanging information. Id.
15} on May 10, 1990, McMahan's counsel first spoke to Petitioner's
16 | counsel, Qho indicated Petitioner might challenge the amount of the
17 1| water rights transferred, but not the validity of the Transfer
18 || Applications themselves. Id. A second meeting was held at the
19 Hayspur Fish Hatchery June 6, 1990, also attended by Petitiocner's
20 || counsel. Several subsequent phone conversations and letters
21 followed, but it was not until a phone conversation on September
223 10, 1990 that McMahan's counsel was informed Petitioner intended to
23!l challenge the validity of the approved Transfer Applications rather

24 than just the amount of water approved for diversion from Loving-

25 Creek. Id. The Petition was filed over a year later on October:

27 i MEMORANDUM IN SUPPORT OF MOTION TO DISMISS8 - 3

1 jamcmahan\water\mtndsmss. mem
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16, 1991. : ;

Commencing in 1988, McMahan, in reliance upon the approvedi

Transfer Applications, incurred significant costs to design andi
]
construct a diversion system for his Loving Creek irrigation|

i
rights, including a diversion structure, underground pipelines,i

helding ponds, irrigation and recirculation pumps and a screen

cleaner. The total cost is in excess of $325,000.00 (Speck Affid.,;
Exs., B and C), and includes some expenses for the year—round%
wildlife habitat constructed as part of the same project.? TheE
vast majority of the expenses are for integral parts of the Loving'

Creek irrigation system, which was designed to handle all or only

a portion of the 3.8 cfs total for the Transfer Applications.

ARGUMENT

I. THE RELIEF REQUESTED BY THE PETITION IS BARRED BY THE
- BTATUTE OF LIMITATIONS.

IDWR approved the Transfer Applications October 24, 1985 and
November 15, 1985. The Petition was filed oétober 16, 1991, almost
six (6) years later. I.C. § 5-224, the "catch-all" statute of
limitations, provides that

An action for relief not hereinbefore provided for must

be commenced within four (4) years after the cause of

action shall have accrued.

There is no statute of limitations found in Title 42 of the Idaho

2 McMahan has two {2) other pending Applications for Permit
(37-08569 and 37-08571) to provide the year-round water rights
necessary for this project. Petitioner protested these
Applications, but later withdrew the protests. :

MEMORANDUM IN SUPPORT OF MOTION TO DISMISSE - 4
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Code, which governs the administration of water rights. "Actions"
within the scope of I.C. § 5-224 include "special proceedings of a |
civil nature." I.C. § 5=240. This matter, initiated by the
Petition pursuant to Rule 3,1 of the Idaho Department of Water
Rescurces Practice and Procedure Rules and Regulations, seeks.
equitable relief through a challenge to the validity and propriety

of certain administrative acts by IDWR, and is just such a "special;

proceeding of a civil nature". Thus, this action falls within the

purview of T.C. § 5-224. See Aetna Casualty & Surety Co. v. Gulf!

Resources & Chemical Corporation, 600 F.Supp. 797 (D. Idaho 1985)L

(I.C. § 5-224 applies to actions brought under Idaho's
Environmental Protection and Health Act since that act does not !
provide its own statute of limitations).

Petitioner is seeking to rescind or modify the 1985 IDWR
decision to approve the Transfer Applications. Its causes of
action ére founded on contentions that IDWR, in taking
administrative actions to approve the Transfer Applications, acted
beyond its statutory authority, violated Petitioner's rights to
procedural due process and failed to make certain factual findings
required in the water right transfer approval process. A cause of
action accrues, and the applicable statue of limitations begins to
run, when one party may sue another. Galbraith v. Vangas, Inc.,
103 Idaho 912, 655 P.2d 119 (App. 1982). As explained in one legal
treatise,

The true test in determining when a cause of action
arises or accrues 1is to establish the time when the

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS = 5
j\mcmahan\water\mtndsmss.mem
11/15/91
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|

|
|
|
|
|
i
{
|

plaintiff could have first maintained the action to a
successful conclusion. In other words, an action cannot
be maintained until a right of action is complete, and
hence the statute of limitations cannot run before that
time. It may be stated as a general proposition,
therefore, that a cauge of action accrues the moment the
right to commence an action comes into_ existence.
(emphasis supplied).

51 Am Jur 2d, Limitation of Actions, §107, p. 680. Thus, a cause

of action to vacate a city ordinance accrues upon the passage of'!

the ordinance. Canady v. Couer g'Alene Lumber Co., 21 Idaho 77,!

120 P. 830 (1911). A cause of action to hold unconstitutional
certain acts of a secretary of state arose upon the secretary's|
approval of a petition allegedly not in compliance with certaini
constitutional requirements. State ex rel Fidanque v. Paulus, 297
Oregon 711, 688 P.2d 1303 (1984). A cause of action against al
sheriff for wrongful sale of property accrued on date of sale,
notwithstanding property owner's ignorance of the sheriff's
wrongdoing, in the absence of fraudulent concealment. Bozzuto v.
Ouellette, 408 A.2d 697 (Me. 1979).

IDWR's administrative actions were comblete upon approval of
the Transfer Applications and Petitioner's right to challenge such
actions arose simultaneously. Thus, Petitioner's causes of action
accrued upon the approval of the Transfer Applications. The
Petition was filed almost six (6) years later. Therefore,
Petitioner is barred by the statute of limitations of I.C. § 5-224
from seeking to rescind or modify the approved Transfer

Applications.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 6
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II. NCTICE OF THE TRANSFER APPLICATIONS COMPLIED WITH THE
REQUIREMENTS OF CONSTITUTIONAL DUE PROCESS. _PETITIONER
HAD AN OPPORTUNITY TO PROTEST THE TRANSFER APPLICATIONS,
BUT FAILED TO DO 80, PETITIONER I8 THEREFORE BARRED FROM
NOW_ SEEKING TO RESCIND OR MODIFY THE APPROVED TRANSFER
APPLICATIONS.

Idaho statutes provide for notice of an application to
transfer a water right by publica;ion for not less than two (2)
weeks in a newspaper of general circulation in the county wherein;
such water right is located.® 1In the present case, notice was
published in the Wood River Journal on August 29 and September 5,
1985 to comply with this requirement.

I.C. § 42-222 further requires transfer applications to be on

the forms provided by IDWR.® The forms in use at the time of the

Transfer Applications provided that a change in point of diversion

was to be described by identifying the forty (40) acre tract within

which the existing and proposed points of diversion are located,
rather than by merely naming the source., The form did not provide
a space to name the "source" of the water right after the proposed
transfer, but instead required a map showing the new source, point

of diversion and place of use. McMahan complied with I.C, § 42-

Idaho Code §42-222 provides in part as follows:

", . .[I]t shall be the duty of the director
of the department of water resocurces to . . .
cause notice of the proposed change to be
published once a week for two (2) consecutive
weeks in a newspaper published and of general
circulation within the county were the water
is diverted. . . ."

nguch application shall be upon forms furnished by the
depardepartment. . ., ."

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 7
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222, and properly filled out the forms provided by IDWR for
transfer of the point of diversion of his water rights to Loving
Creek, a tributary of Silver Creek, from ancther tributary to
Silver Creek. |

Petitioner now claims that the notice given by publication was

defective and in violation of its right to procedural due process.

|
|

Petitioner first claims that the notices, which described the forty'
(40) acre tract for the new proposed point of diversion without

identifying the "source" as Loving Creek, did not enable it to

determine that the new diversions would be from Loving Creek and, !
therefore, were constitutionally defective. In the Transfer:
Applications, the proposed new point of diversion is identified by
its location -~ the NE 1/4 of the NE 1/4 of Section 14, Township 1
South, Range 19 East, B.M., Blaine County, Idaho. A quick and easy
check by Petitioner of a USGS map would have readily revealed that
a branch.of Loving Creek upstream from Petitioner's diversion for
its water right from Loving Creek is the only surface water source
in this forty (40) acre tract. Furthermore, had Petitioner
requested copies of the Transfer Applications from IDWR (they are
matters of public record and easily obtained), the map which was
prepared as a required part of each Transfer Application identified
the source at the new proposed point of diversion as Loving Creek.
Short of stating the new point of diversion would be from this
branch of Loving Creek and actually publishing the map portion of

the Transfer Applications, there is nothing else IDWR could have

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - &8 ?
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done with the published notice to put Petitioner on notice of the
requested changes.
Petitioner further claims that mere publication of the notice,

regardless of its content, is not sufficient to meet the

requirements of procedural due process. Petitioner asserts IDWR:

i
should have given notice of the Transfer Applications directly to'
|
it, since Loving Creek is a small tributary and there are likely
only a few water rights holders below the new proposed point of?

> This challenge requests IDWR to set aside the notice!

diversion.
by publication provisions of I.C. § 42-222 as an unconstitutional |
violation of the due process rights of potentially adversely
affected water right holders.®

Water rights are real property rights entitled to the

protection of due process of law before they may be taken by the

5 Petiticoner could have received direct notice of Transfer
Applications. I.C. § 42-203A(3) provides as follows:

The director of the department shall cause a
copy of the notice of application to be sent
by ordinary mail to any person who requests in
writing to receive any class of notices of
application and who pays an annual mailing fee
as established by departmental regulation.

Petitioner apparently did avail itself of this opportunity and
request such direct notice.

6 Such a ruling would necessarily leave in serious doubti

the validity of the notice by publication provisions of Idaho Code |
§42-203A for new applications for permit, which provisions are:
identical to those of JIdaho Code §42-222. Thus, literally:
thousands of water right holders throughout Idaho who have for many |
years relied upon this notice process to obtain new water rights or|
change existing water rights would have a cloud cast over the!
validity of their rights. ‘

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 9
j\memahan\water\mtndsmss .mem
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state. Nettleton v. Higginson, 98 Idaho 87, 558 P.2d 1048 (1977).75
Thus, whenever there is a proceeding by which someone can be
deprived of a water right, there must be

[N]jotice reasconably calculated, under all the
circumstances, to apprise interested parties of the
pendency of the action and afford them the opportunity to
present their objections (citations omitted). The notice
must be of such nature as reasonably to convey the
required information....

Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314, 70?
§.ct. 652, 657, 94 L.EQ. 865, 873 (1950); Giacobbi v. Hall, 1039
Idaho 293, 707 P.2d 404 (1985). Under this test, notice by%

;
publication of a requirement that water rights claims must be
registered with the state within a certain time period was held to
be constitutionally adequate as a matter of law where the
requirement applied to all persons in the state claiming a water
right. State Department of Ecology v. Adsit, 103 Wash 2d 698, 694
P.2d 1065 (1985). On the other hand, and at the other end of the
spectrum, notice by publication to the owner of property about to
be sold at a tax sale has been held tor viclate the owner's
procedural due process rights, Giacobbi wv. Hall, supra. In
Giacobbi, the Idaho Supreme Court noted that constructive notice by
publication alone does not satisfy the mandate of Mullane unless

the owner of the property is not "reasonably identifiable". Id. at

7 The Idaho Supreme Court has implied that "constitutional
use" or "beneficial use" water rights may not rise to the level ofi
a "significant property interest"™ necessary to invoke the.
protections of the Due Process Caluse. Nettleton v. Higginson, -
supra.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 10
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297, citing Mennonite Board of Missions v. Adams, 462 U.S. 791, 103 ;

S.ct. 2706, 77 L.Ed. 180 (1983). The requirements of Mennonite

. . |
were applied in Wylie v. Patton, 111 Idaho 61, 720 P.2d 649 (App. '

1986), the case Petitioner relies upon for its contention that%
notice by publication under I.C. § 42-222 is constitutionally!
insufficient. Wylie, however, dealt with the narrow issue ofi
whether or not a county must, prior to issuance of a tax deed and

after notice by publication, again check the public records for
subsequent recorded interests in the property and mail notice to
anyone discovered by the records check. In holding such a records '

check and mailed notice were required, the Court stated that to the,

|
i

extent I.C. § 63-1126B did not require mailed notice to a mortgagee
of record who‘_has not previously requested notice, it was
unconstitutionail Id. at 66.

The issue thus becomes whether or not the holders of licensed
and decréed water rights® must be afforded the same notice in
proceedings to approve transfers of other water rights as
mortgagees of record are given in tax deficiency sales of the
property in which they hold an interest. A recent printout from}
the IDWR computer database reveals twenty-nine (29} recorded water

rights on Loving Creek (See Exhibit A attached hereto and made a

part hereof by this reference). There are undoubtedly many more

potentially affected water rights diverted from Silver Creek below!

i
the point where Loving Creek Jjoins it. As IDWR well knows,i
%

8 See, footnote 6, supra.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 11
Jymemahan\water\mtndsmss .mem
11/15/M1
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examination of the individual water rights as recorded will not
guaranty discovery of the current owner of the water right. If the !
property changes ownership without any change in the water right,

the Watermaster and not IDWR is the only official usually notified.

Furthermore, without elaborate data on a source's surface flows
(see, e.g., Petition, Exs. 13, 14 and 15), there is no way for IDWR,
to determine that a requested change of pcint of diversion of a:
water right méy adversely impact other water right holders
downstream from the new point of diversion for the other water
right.?

Even if all this information was available, how far downstream
must IDWR search to find water right holders to whom notice must be
sent to pass constitutional muster? In the tax sale setting of
Wylie and Giacobbi, holders of recorded interests in the real
property to be sold are readily and easily identifiable and will
clearly be deprived of their interests if the sale occurs. In
contrast, it does not necessarily follow that holders of downstream

water rights will be deprived of their water right or otherwise

v Petitiocner also contends the change in "source" should
require direct notice to water right holders on the new "“source"
for the transferred water right. 1In the present case, McMahan's
water rights were transferred from one tributary of Silver Creek to
another. There should be no distinction of this situation from one
where a point of diversion is simply moved upstream on the same
"source" - the net effect, if any, on water right holders upstreami
from the old polnt of diversion and downstream from the new one is:
the same. It is also possible such a change in point of diversion:
may adversely impact water right holders downstream from the old!
point of diversion, thus greatly expanding the class of potentlally
affected persons.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 12
{}mcmahan\uater\mtndsms.m
215/
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adversely impacted by approval of a new, upstream point off

diversion. Moreover, holders of such downstream water rights, !

H

whether or not they may be adversely affected by the requestedz

!
j
transfer, are pnot "reasonably identifiable" through publiclyi

i
recorded instruments. The determination of what "due process" isi

required in each situation requires a balancing of the nature of .
the governmental function involved and the private interests.

i
affected. Nettleton v. Higginson, 98 Idaho at 90; Mitchell v. W.'

T. Grant Company, 416 U.S. 600, 94 S.Ct. 1895, 40 L.Ed.24 406;
(1974). Requiring IDWR to first determine the class of downstreaml'
water right holders potentially impacted, and then to directly
notify by mail every such person, and to go through this process
for each of the many transfer and permit applications IDWR receives
each year, would place an unjustifiable burden on IDWR.

Thus, notide by publication of applications for transfers of
water rights is constitutionally sufficient. Notice by publication
of the Transfer Applications in accordance with the statutory
requirements of I.C. § 42-222 was given. Petitioner failed to file
a protest and now, more than six (6) years later, seeks to rescind
the approval of the Transfer Applications. Petitioner was not
denied procedural due process by those proceedings and should now
be barred from pursuing rescission of the approved Transfer

Applications.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 13
jymcmahan\water\mtndsmss . mem
11715/
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III. THE IDAHO CODE PROVIDES FOR PROTEST AND APPEAL OF
TRANSFERS OF WATER RIGHTS. ALLOWING CHALLENGES TO
TRANSFERS AFTER APPROVAL UNDERMINES THE STATUTORY
PROVISIONS AND GREATLY REDUCES THE SETTLED EXPECTATIONS
OF THOSE RELYING ON DEPARTMENT APPROVALS.

The Idaho Code provides for protest of applications for
transfer by anyone desiring to do so. I.C. § 42-222(1)" Parties
who protest an application and are aggrieved by the IDWR decision

may appeal the decision.'

for appeal of the decision by one who did not protest the original .

application for transfer. Since Petitioner did not file a timely

protest to the original application, under the Idaho Code, it has
no right to appeal the decision of the IDWR. Even if Petitioner
had filed a timely protest to the original application, enabling it
to appeal the final decision of the IDWR, it's appeal, in the form
of thé Petition before the IDWR, is not timely.'

The statutory provisions of the Idaho Code providing for

10 "fAjnyone who desires to protest the proposed change

shall file notice of protest with the department within ten (10)
days of the last date of publication."

n Idaho Code §42-222(3) provides in part:

Any person or persons feeling themselves aggrieved by the
determination of the department of water resources in
approving or rejecting an application to change the point
of diversion, place, period of use or nature of use of
water . . . may, if a protest was filed and a hearing
held thereon, seek judicial review pursuant to section
42-170A(4), Idaho Code. .

12 Idaho Code §67-5215 provides that appeals of final
decisions must be made within 30 days of the issuance of the final
decision. Petitioner is challenging this final decision almost six
(6) years after it was made.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 14
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protest and appeal of water rights transfer applications would be
undermined if the IDWR entertains the Petition before it. If the
IDWR entertains the Petition, it would open the door to challenges

cf other long-settled water rights and IDWR decisions. Decisions

of the IDWR should be afforded some measure of finality. Allowing :

those who fail to take advantage of the opportunity to participate

in the application approval process to challenge final IDWR

approvals through petitions to rescind or modify would greatly
upset the settled expectations of those justifiably relying on
those approvals. Allowing for belated challenges to already
approved applications would also reduce the incentive for those
potentially affected to take part in the protest, hearing and
appeal stages. Good policy would be to encourage parties to take
p.art in the process for granting or denying applications for
changes in water rights at the earliest possible stages of the

approval process.

IV. THE PETITION TO RESCIND OR MODIFY THE APPROVED TRANSFERS
IS8 BARRED BY THE DOCTRINE OF LACHES.

In the event it is determined the notice by publication
of the Transfer Applications did not satisfy the constitutional
requirement for procedural due process, Petitioner should
nonetheless be barred by the doctrine of laches from now seeking to
set aside or otherwise modify the approved Transfer Applications.
As outlined in Brooks_ v. Standard Fire Ins. Co., 117 Idaho

1066,1071 (1990) (quoting Huppert v. Wolford, 91 Idaho 249, 257, 420

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 15
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P.2d 11,19 (1966)), the necesary elements of laches include:

(1) defendant's invasion of plaintiff's
rights, (2) delay in asserting plaintiff's
rights, the plaintiff having had notice and an

opportunity to institute a suit, (3) lack of

knowledge by defendant that plaintiff would
assert his rights, and (4) injury or prejudice
to defendant in event relief is accorded to
plaintiff or the suit is not held to be !
barred.
Assuming, arguendo, Petitioner's Loving Creek water right has been
infringed upon by the change of point of diversion (satisfying the
first element of laches), all of elements of laches are met in this
case.

The second element of laches outlined in Brooks is a delay in
the asseftion of the plaintiff's rights. Petitioner, by its own
admission, became aware of the approved Transfer Applications
sometime in 1989. Affidavit of Michael R. Larkin ("Larkin
Affid."), p.2. Petitioner then waited over two (2) years to file
the Petition.

The third requirement of laches is that defendant not know

that plaintiff would assert his right. Petitioner did not make

McMahan aware that it might challenge the entire wvalidity of the

|
approved Transfer Applications until September 10, 1990. Speck:

|
Affid., p.2. This date is almost a year after Petitioner became!
|

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 16
J\mcmahan\waterymtndsmss. mem
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aware of the approved Transfer Applications.

The final element of laches is that defendant in some way be
injured or prejudiced by the plaintiff's delay in asserting his
right. From 1989, when Petitioner first noticed the construction
of McMahan's Lovihg Creek diversion works and discovered the
approved Transfer Applications, and October, 1991, when the
Petition was filed, McMahan incurred approximately $220,000.00 in
costs and expenses for the design and construction of a water

delivery and storage system in reliance on his ability to divert

water from Loving Creek for irrigation. Speck Affid., Exs. B and

¢.”” of this amount, approximately $168,000.00 were incurred prior
to September, 1990, when McMahan first learned of Petitioner's
intentions. Not only did McMahan make these expenditures in
reliance on the approved Transfer Applications, but Petitioner, by
its own admission, knew that McMahan was making expenditures, yet
stocod by until 1late 1990, through several meetings, phone

conversations and other communications, without making McMahan

13 The entire project includes wildlife habitat and non-
commercial fish propagation and is supplied with water from Loving
Creek, a large well and a drain ditch ({see footnote 2 and
accompanying text). The itemization of costs for the construction
of the Loving Creek diversion works, delivery system, ponds and
connecting "creek" (Exhibit B) shows a total of $311,064.00
incurred from 1989 to October, 1991, of which $265,463.00 were
incurred prior to September, 1990. According to the contractor,
only items 9 and 10 and 75% of item 5 are not directly related to
the irrigation system. The Summary of expenses for irrigation
equipment (Exhibit €) includes items which will be used for

irrigation from the other sources (Water Rights Nos. 37-07810 and

37-02575 for the well and drain ditch, respectively). $14,743.82
of those expenses are solely related to the Loving Creek irrigation
diversion.

MEMORANDUM IN SUPPORT OF MOTION TO DISMIBS - 17
j\mcmahan\water\mtndsmss .mem
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aware of its intent to challenge to the entire‘aiversion from
Loving Creek, and then waited another year to file the Petition. E
All of the elements of laches are present in this case.
Therefore, Petitioner should be barred from now seeking to rescind

or modify the approved Transfer Applications.

=T G D O 7Y N

i SBUMMARY:
7 The Petition to Rescind or Modify the approved Transfer:
8 Applications should be dismissed. The Petition was filed longz
91| after the applicable statute of limitations had run. IDWR's noticeé
10; by publication pursuant to I.C. § 42-222 complies with theé'
. requirements of procedural due process. Petitioner had t'.heI
12 opportunity to earlier challenge the Transfer Applications, but
13|l failed to do so. There are no express provisions in the Idaho Code
14]| or the IDWR Regulations which allow approved transfers to be
1511 challenged, and good policy would disallow one who fails to protest
16 a transfef application for a water right to challenge its approval
17 after it is granted. Even if IDWR chooses to entertain Petitions

18|/ to rescind or modify approved changes, this Petition should be

19 barred by the doctrine of laches.

20 Dated this /(sz%’day of November, 1991.
-’ 21 HOGUE, SPECK & AANESTAD, P.A.

99 Attorneys for William A. McMahan

23 / /\> \/ é__,
By: i 2 N }J—Oﬁ |

24 /James P. Speck

25 i

26
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CERTIFICATE OF SERVICE

7
I hereby certify that on the /\leday of November, 1991, I

served a true and correct copy of the within and foregoing document
upon the attorney named below in the manner noted:

Stephen V. Goddard, Esqg.
P.0. Box 25

Boise, Idaho 83707

FAX: (208) 334-2114

By causing copies of the same to be deposited in the!
United States mail, postage prepaid, at the post office
at Ketchum, Idaho.

By causing copies of the same to be hand delivered to the
office of the above attorney at his office located at |

By causing copies of the same toc be telecopied to said
attorney at his telecopier number, and by then causing
copies of the same to be deposited in the United States
mail, postage prepaid, at the post office at Ketchum,

iy .

Japes P. Speck/

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS - 19
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IDAHO FISH & GAME
600 South Walnut / Box 25
Boils:e. Idaho 83707 M%

Mr. Keith Higginson, Director

Idaho Department of Water Resources
1401 North Orchard

Boise, Idaho 83720

In the Matter of Applications To Transfer
Water Rights 3198, 3199 and 3200

Dear Mr. Higginson:

Enclosed for filing find an original and one copy of Idaho Department
of Fish and Game’s Memorandum In Opposition To Motion To Dismiss in the
above-entitled matter.

Thank you for your assistance.
Sincerely,

AR band Aalefa S

Stephen V. Goddard
Deputy Attorney General

SVG:mc

Enclosures

Cecil D, Andrus / Governor
Jerry M. Conley / Director

Working for wildijfe - since 1938




LARRY ECHOHAWK

ATTORNEY GENERAL | ) NOV 2 1 1991
Stephen V. Goddard

W. Dallas Burkhalter Department of Water Reseurces
Deputy Attorney Generals

P O Box 25

Boise, ID B3707
Telephone (208} 334-3715
FAX (208) 334-2114

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IDAHO DEPARTMENT OF FISH
AND GAME'S MEMORANDUM IN
OPPOSITION TO MOTION TO
DISMISS

IN THE MATTER OF APPLICATIONS
TO TRANSFER WATER RIGHTS
3198, 3199 AND 3200

[ N -

INTRODUCTION
On October 16, 1991, the Idaho Department of Fish and Game

(hereinafter Fish and Gamé) filed a PETITION TO RESCIND OR MODIFY

T

APPROVED TRANSFERS (hereinafter Petition)‘. Later William A. McMahan
(hereinafter McMahan) filed a Motion to Dismiss the Petition along with
a Memorandum and Affidavit of counsel James P. Speck. This memorandum

is written in opposition to McMahan’'s Motion to Dismiss.

ARGUMENT

I. THE RELIEF REQUESTED BY FISH AND GAME IS WOT BARRED BY THE
STATUTE OF LIMITATIONS.

Fish and Game brought its petition pursuant to Rule 3 of the Idaho
Department of Water Resources (hereinafter Water Resources) Practice

and Procedure Rules and Regulations. Rule 3 states:

When the subject matter of any desired relief is not
specifically covered by these rules or the Idaho Code, a
petition seeking such relief and stating the reason therefor
may be filed and will be handled in the same manner as other

pleadings.

IDAHO DEPARTMENT OF FISH AND
GAME’S MEMORANDUM IN OPPOSITION
TC MOTION TO DISMISS - 1
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McMahan argues that the petition should be denied because the cause
of action accrued upon approvél of the transfer applications (November
1985) and 1is therefore barred by Section 3-224, Idaho Code [Memorandum
in Support of Motion to Dismiss at 6 (hereinafter McMahan
Memorandum) ). McMahan provides no support for his position that the
statute applies to administrative proceeding before the Department of
Water Resources. McMahén’s contentién is incorrect for several
reasons.

Even 1f Section 5-224, Idaho Code sets forth the correct statute of
limitations for administrative proceedings, Fish and Game's challenges
are not barred. First, Fish and Ggme’s Petition challenges the
statutory authority of the Director of Water Resources to approve
transfers from one water source to another source. Challenges to the
Jjurisdiction of an agency can be raised by collateral attack. Idaho

Power Co. v. Idaho Public Utilities Commission, 102 Idaho 744, 749

(1981).
Lack of jurisdiction renders an order of an agency void and the
existence of jurisdiction or authority to act is always open to

inquiry. 2 Am Jur 2d Administrative Law Section 489, 490 at 295-297,

I

Section 495 at 303-305, and cases cited therein. If there is no
jurisdiction, the action is a nullity and there is no valid transfer.
Fish and Game also alleges that they were denied constitutional due
process rights to an adequate notice and to an opportunity to be heard
at a meaningful time and in a meaningful manner before a valuable
property right was taken. An administrative action that violates a

constitutional right is a nullity and is subject to collateral attack.

IDAHC DEPARTMENT OF FISH AND
GAME'S5 MEMORANDUM IN OPPOSITION
TO MOTION TC DISMISS - 2
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Utah-Idaho Sugar v. Intermountain Gas Co., 100 Idaho 368, 374 (1979); 2

Am Jur 2d Administrative Law,.Secticn 353 at 166, 167, Section 359 at

171, 172,

Fish and Game further asserts that if the statute of limitations
applies, it did not begin to run until 1989. The record is unrebutted
that Fish and Game did not become aware of the water right transfers
until the latter part of 1989, when ﬁr. McMahan started work on the
diversion structures. McMahan seeks to have Fish and Game precluded
from challenging the transfers which were approved in 1985 even thdugh
for about four years McMahan did no work on the diversion, and Fish and

Game did not know that a viclation of its constitutional rights had

taken place. In Singleton v. Foster, 98 Idaho 149, 151 (1977), the
Idaho Supreme Court said "Motions to dismiss complaints on the basis of
statutes of limitation are generally viewed with disfavor.” The cause
of action accrues and the statute of limitation begins to run, when a

party may sue another. Galbraith wv. Vangas, Inc., 103 Idaho 912, 915,

916 (App. 1982). In that case the harm occurred 18 years after the
negligent act took place. The statute of limitations did not bégin to
run until the harm actually occurred, thus giving plaintiff knowledge
of defendant’s negligence. ‘

In most cases, a cause of action arises when a party is harmed or
when a party should have known that they would be harmed. In this
case, Fish and Game did not and could not have known about the
transfers until the actual construction activities were observed. As
pointed out in its Petition at 7 through 9 and discussed in detail
below at 6-8, the notice of the transfer applications was defective and
did not provide reasonable notice and therefore Fish and Game was
IDAHO DEPARTMENT OF FIéH AND

GAME 'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 3
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denied its procedural due process rights to be héard at a meaningful
time and in a meaningful manner. Therefore, the fesulting approval was
null and wvoid.

Therefore, if Section 5-224, Idaho 'Code, applies, the earliest
point at which the four-year time period began was when Fish and Game
knew or should have known that their water right would be harmed. This
was not until late 1989. The Petitién was clearly filed within that
four-year period.1

Fish and Game also raised the issue that the Director had failed to
comply with the requirement in Sections 42-108 and 42-222, Idaho Code.
The statutes provide that a transfgr can only be approved when it wiil

not interfere with an existing water right. There is no evidence in

the record that this factor was even considered, let alcone provide the

Director with a sufficient basis to show the statutory requirement had

been satisfied.

As a general rule, administrative authorities are tribunals of
limited jurisdiction and their jurisdiction is dependent
entirely upon the statutes reposing power in them and they
cannot confer it upon themselves, although they may determine
whether they have it. If the provisions of the statutes are
not met and compliance is not had with the statutes, no
juriediction exists. :

Alpert v. Boise Water Corp., 118 Idaho 136, 140 (1950).

If this statutory mandate is not met, then the action is a

cnullity. 2 Am Jur 2d Administrative Law, Section 354 at 168 and cases

cited therein.

larguably, a cause of action would take place when McMahan actually
diverts water and reduces the Hayspur Hatchery’s water right. That is
when the actual harm would occur. This could be a continuing cause of
action if it occurred year after year. 1If the Watermaster or Director
took the position that McMahan could not divert water if it interfered
with Fish and Game's water right, then arpguably, there would be no
cause of action.

IDAHO DEPARTMENT OF FISH AND
GAME 'S5 MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 4
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Fish and Game also raised the issue that apprﬁval of the
application was not in the local public interest.. Section 42-222(1),
Idaho Code, requires this determination. The public interest is
dynamic and may vary from time to time as the relative importance of
the various factors changes. The Director has an affirmative duty to

consider this factor. Shokal v. Dunn, 109 TIdaho 330, 337 (1985).

Nevertheless, this was not done, and-Fish and Game has the right to
challenge this failure to comply with a statutory duty when Fish and
Game knew or should have known that it took place. Again failure £0
comply with the statutory mandate makes the action a nullity and
subject to collateral attack and it is always open to inquiry. 2 Am

Jur 2d Administrative Law, Section 354 at 168; Section 489 at 295 and

cases cited therein.
An invalid order is not enforceable, but if for any reason an
order is supposed to be invalid, it should not be ignored; the
person against whom it operates should seek a modification of
the order or a review. However, a void act is a mere nullity,
and has no legal effect whatever, and it is not necessary to
have it set aside. A void order is not binding and may be
disreparded or challenged in a collateral proceeding, and it
affords no protection for acts done under it.

Id. Section 482 at 289 (and cases cited therein).

Fish and Game also raised the issues of a possible forfeiture and
failure to put water to a beneficial use. There is no statute of
limitations that applies to these issues. In fact, it is only possible
to raise these issues after an individual finds out that a forfeiture
or a failure to put water to a beneficial use has taken place. 1In this
case, Fish and Game had no duty to inquire into these issues until it

knew or should have known these reduced rights might be transferred.

Due to the lack of reasonable notice, Fish and Game did not find out

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 5
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until 1989 that the water rights had been transfefred from Aubrey Creek
(Thompson Creek) to Loving Créek, which supplied ﬁater to the Hayspur
Hatchery. Once Fish and Game found out about the transfers, it began
an inquiry into the facts surrounding the transfers and notified
McMahan and Water Resources of its concerns. Despite these concerns,
Fish and Game entered into negotiations with McMahan. However,
negotiations to resolve this matter %ere terminated on February 12,
1991. McMahan was aware that Fish and Game was considering challenging
the transfers as early as April 5, 1990. This is demonstrated by Mf.
Speck’s letter of that date to Mr. Carl Nellis. (Attachment A).

In addition, forfeiture and/or failure to put water to beneficial
use and perhaps other issues could be raised as objections to the
Special Master's Report in the Smake River adjudication. Instead of
waiting until that time or until McMahan actually harmed Fish and Game
by diverting water and thus reducing Fish and Game's supply to their
hatchery, Fish and Game sought an adjudication on the wvalidity of the
transfers. |

For the reasons given above, McMahan's Motion To Dismiss shéuld be
denied, and the Director should schedule a hearing to properly consider
the merits of Fish and Game’s Petitidn.

IT. THE NOTICE GIVEN BY WATER RESOURCES WAS DEFECTIVE AND DID NOT
MEET THE REQUIREMENTS FOR PROCEDURAL DUE PROCESS

McMahan argues that notice was sufficient in this case because Fish
and Game could have examined the application once they read the notice
published by Water Resources and then could have determined that the
new source was Loving Creek. (McMahan’s Memorandum at 8). This
argument is without merit. McMahan correctly points out, citing

Nettleton v. Higginson, 98 Idaho 87, 90 (1977) that whenever someone

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
T0 MOTICN TO DISMISS - 6
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can be deprived of a property right, due process requires an adversary
proceedings. McMahan in his Memorandum at 9 states:

Thus, whenever there is a proceeding by which someone can be
deprived of a water right, there must be

[N]otice reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency
of the action and afford them the opportunity to present their
objections (citations omitted). The notice must be of such
nature as reasonably to convey the required information. . . .

Mullane v. Central Hanover Bank & Trust Co., 339 U.S5. 306, 314, 70
S.Ct. 652, 657, 94 L.Ed. 865, 873 (1950}; Giacobbi v. Hall, 109
Idaho 293, 707 P.2d 404 (1985).

However, the notice published by Water Resources failed to

reasonably identify the original source (Aubrey Creek} by the name

-indicated on published maps (Thompson Creek). McMahan acknowledges

this problem in his Memorandum at 2, where he states, "(Aubrey Creek is

not identified on USGS maps - it is probably the same as Thompson Creek

¥

as there are no Thompson Creek rights in the Frost Decree}." The

notice also failed to identify that the water was going to be diverted

from a new source (Loving Creek). The new diversion point was only

identified by a legal description and is not notice reasonably

calculated under all the circumstances to apprise Fish and Game that

"their water rights on Loving Creek would be affected. Fish and Game

does not have any water rights on Aubrey Creek. The defective notice

"was insufficient to place a duty on Fish and Game to check out the

legal description and ascertain that it was on Loving Creek or to

contact Water Resources and ask for a copy of the application as

contended by McMahan. Memorandum at 8 and 9. If the notice had

indicated that the new source was Loving Creek, then perhaps a duty

would have arisen to determine where the diversion point was located,

IDAHO DEPARTMENT COF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 7
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Anyone reading the notice would have reasonabiy determined (however
incorrectly) that the new divérsion point was going to be located
gsomewhere on Aubrey Creek. It would be unreasonable to assume that a
reader without water rights on Aubrey Creek would have thought to
obtain a quadrangle map to determine where the new diversion point was
located. He or she would have simply concluded the notice had no
effect on the reader. Furthermore, it is unreascnable to assume that
the average citizen would be able té ascertain the location, even if he
or she had obtained the correct map. If the reader had determined ﬁhe
location, he would think something else was wrong, because no Aubrey
Creek would be shown on the map.

McMahan afgues that the Water Resources data base reveals 29
recorded water rights on Loving Creek and that there are more users
dowvnstream on Silver Creek; therefore, it was not feasible to provide
individual notice. (McMahan's Memorandum refers to an Exhibit A
allegedly showing recorded water rights on Loving Creek, but no such

exhibit was attached. The only Exhibit A is Mr. Nellis’s letter to

Water Resources.) Information furnished Fish and Game shows only 17

individuals, except for McMahan, would have had to be notified.
(Attachment B). Undoubtedly, some of these individual's water rights

are above McMahan's diversion. Providing individual notice would not

_be an onerous task, especially when Water Resources routinely notifies

all water rights holders in a stream reach when Water Resources is
considering a proposed minimum stream flow.

The issue is whether the legal notice was adequate to satisfy the
constitutional due process standard of providing reasonable notice. As
indicated above and in Fish and Game’s petition, it was not.

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION

" TO MOTION TO DISMISS - 8




Therefore, Fish and Game was deprived of a property right without the
opportunity to be heard at a feasonable time and in a reascnable manner
and the resulting approval was a nullity.
IIT. GRANTING THIS PETITION DOES NOT UNDEEMINE THE STATUTES
NOR GREATLY REDUCE REASONABLE EXPECTATIONS OF PARTIES WHO
RELY ON DEPARTMENT PROCEDURES
McMahan argues that Section 42-222, Idaho Code, provides for a
party to protest a transfer application and for a timely appeal by an
aggrieved party, Section 67-5215, Idaho Code (McMahan Memorandum at
13-14)., Fish and Game agrees with this position. . However, McMahan is
incorrect when he contends that entertaining this Petition would open
the door to challenge other long-settled water rights,
Fish and Game was never given notice that its water rights would be

impaired. Therefore, it could not protest the applications,

participate in the transfer proceeding, nor file a timely appeal from a

||. 1985 decision. Under this unique set of circumstances, granting Fish

and Game's Petition does not pose a threat to other long-settled water

rights.

IV. FISH AND GAME’S PETITION IS NOT BARRED BY THE DOCTRINE OF
LACHES '

McMahan is correct in this statement concerning the four elements
of laches. (McMahan Memorandum at 15-16. Laches is an equitable

defense. Brooks v. Standard First Insurance, 117 Idaho 1066, 1071,

_1072 (1990). In order to assert this defense, McMahan should come in

. with clean hands. As indicated below, he does not.

The four elements of laches are (1) defendant invades plaintiff’s
rights; (2) delay in asserting plaintiff's rights, plaintiff having

knowledge and opporfunigx to act (emphasis added); (3) defendant’s lack

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITICN
TO MOTION TO DISMISS - 9
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of knowledge that plaintiff would assert his rights; and (4) injury or
prejudice to defendant if suit is not barred. Lapse of time is not
controlling in determining applicability of the defense. 1Id.

There is no doubt that Fish and Game will be harmed by McMahan’'s
diversion under the transfers. In fact, nowhere in its pleadings does
McMahan assert that Fish and Game will not be harmed. Therefore, the
first element is satisfied.

However, the second element is not met since Fish and Game acted
promptly to assert its rights once it had knowledge and an Opportunity
to act. The third element is also not satisfied because McMahan was
informed Fish and Game would challgnge the validity of the transfers at
a hearing on 37-08570.

It is difficult to see how McMahan can assert the fact that Fish
and Game delayed the assertion 6f its rights. Fish and Game first
became aware that the transfers had been approved when Mr. Esselman
observed the construction of the diversion structures in 1989 and
inquired of the Watermaster, what was going on. He was informed that

the transfers had taken place. Larkin Affidavit at 2. McMahan later
filed applications No. 37-08569, 37-08570 and 37-08571, which were
protested by Fish and Game on November 16, 1989. (Attachment C).
McMahan was informed of Fish and Game’s concerns and discussions were
held on January 11, 1990 to see if the situation could be resolved.
(Attachment D). On January 9, 1990 a pre-hearing conference was
- scheduled for February 2, 1990. (Attachment E). Water Resources
cancelled therpre-hearing conference on January 26, 1990 due to a
schedule conflict and because the parties wished to negotiate further.

(Attachment ¥). The negotiations were delayed due to a failure by

.; IDAHC DEPARTMENT OF FISH AND

. GAME'S MEMORANDUM IN OPPOSITION
. TO MOTION TO DISMISS - 10
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McMahan to provide Fish and Game with well draw dowm information
(Attachment G). This informa£ion was not received until August 14 and
August 16, 1990. (Attachments H and I). Mr. Speck was informed very'
early that Fish and Game felt that legal challenges could be made to
the transfers. This fact is indicated by his letter to Mr. Carl Nellis
dated April 5, 1990 (Attachment A). During the negotiations, Mr. Speck
was also informed that Fish and Game-would raise the validity of the
transfers if a hearing was held on application 37-08570 seeking to
divert water year round from Loving Creek. The parties held a |
negotiation session at the Hayspur Hatchery on June 6, 1990, where an
“understanding" was reached by thelparties. To effectuate this
"understanding" the parties had independent discussions with Water

Resources personnel. However, on August 1, 1990, McMahan attempted to

change the terms of the "understanding® (Attachment J). It is

interesting that after his actions, McMahan now seeks to assert an
equitable defense. However, he does not come in with "clean hands."
The old maxim should apply, "He who seeks equity must do equity." It
was McMahan who delayed in providing information and who soughtlto
change the "understanding.”

In a telephone call on August 8, 1990, Mr. Speck was informed that
Fish and Game objected to McMahan’s proposed modification. Mr. Speck
indicated that the parties only had an "understanding," not an
agreement, thus McMah;n was not bound by his earlier position. In a

letter dated August 28, 1990, Fish and Game indicated a willingness to

'withdraw the protests to the applications for groundwater and water

from an unnamed ditch, but also indicated Fish and Game would continue

its protest to the diversion from Loving Creek and planned to go ahead

. with a hearing.

IDAHO DEPARTMENT OF FISH AND

. GAME'S MEMORANDUM IN OPPOSITION

TO MOTION TO DISMISS - 11
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In a follow-up letter on November 13, 1990, Fish and Game stated
that as indicated in earlier éonversations, Fish and Game intended to
challenge the transfers on several grounds. (Petition at 4. Exhibit
12. Attachment L). Mr. Speck acknowledged this fact in his letter of
November 29, 1990 (Attachment M). On December 18, 1990, Fish and Game
notified the Director of Water Resources of its intent to challenge the
transfers on several grounds at the ﬁearing on application 37-08570
(Petition at 4, Exhibit 11, Attachment N).

On January 14, 1991, McMahan sought to reopen negotiations on
Application 37-08570. Counsel for McMahan, Mr. James Speck, indicated
he would be out of the office until February 1, 1990 [sic] (Attachment

0). 1In a telephone discussion on February 11 and 14, 1991, Fish and

Game notified Mr. Speck that it was not interested in McMahan's latest

proposal and tentative hearing dates were discussed. Thus,
negotiations to resolve the matters ceased on this date.
Mr. Loren Holmes notified Fish and Game on April 19, 1991 that a

pre-hearing conference could not be held until after May 16, 1991 due

" to Mr. Speck’s being out of town. (Attachment P). By letter on June

20, 1991, Fish and Game notified Mr. Loren Holmes it could attend the
July 9, 1991 pre-hearing conference on 37-08570 and appended a copy of

the December 18, 1990 letter to Director Higginson to show what other

. issues should be considered at the hearing. (Attachment Q).

A pre-hearing conference, was held on August 22, 1991. At that

"time Mr. Holmes was informed that Fish and Game intended to challenge

" the validity of the transfers at the hearing on application 37-08570

and that McMahan had been informed of this fact.

- IDAHO DEPARTMENT OF FISH AND

GAME'S MEMORANDUM IN OPPOSITION
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The hearing was tentatively scheduled for October 23, 1991.
(Attachment R). On SeptemberJZS, 1991, McMahan notified the parties he
was withdrawing application 37-08570. (Attachment S§). Fish and Game
received notice on October &, 1991 that the proceeding on 37-08370 had
been concluded. (Attachment T). Only eight days later, Fish and Game
filed its Petition to Rescind or Modify Approved Transfers.

Clearly, Fish and Game did not délay in asserting its rights and
also notified McMahan of the potential challenge and proceeded in an
attempt to resolve the matter. When this attempt was unsuccessful;

Fish and Game prepared for a hearing that would have considered the

'validity of the transfers. Once McMahan withdrew his application, the

issues could not be considered at the hearing. Only eight days after

notification that the matter was concluded, Fish and Game filed its

‘Petition seeking to rescind or modify the transfers. Thus, the second

“||. and third elements necessary for the laches defense are not met.
16|

In regard to the fourth element of laches, that McMahan would be
injured or prejudiced by Fish and Game's delay in asserting its
rights, McMahan was aware as early as April 5, 1990 that Fish ﬁnd Game
was considering challenging the validity of the transfers. (Attachment
A). During the nepgotiations, Fish and Game indicated it would seek a

decision on the validity of the transfers during the hearing on

. 37-08570.

Despite this notice and the fact McMahan sought to change the terms

of the "understanding" reached on June 6, 1990, thus causing the

. negotiations to break down, McMahan continued to spend money not only

on the diversion works and pipe but also on his entire irrigation

, IDAHO DEPARTMENT OF FISH AND
. GAME'S MEMORANDUM IN OPPOSITION
. TO MOTION TO DISMISS - 13
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system which involves several water rights. The complicated system
involves much more than his diversion works from Loving Creek
(Attachment U and McMahan Memorandum at 17). There has been no showing
that his system canneot work without the diversion from Loving Creek,.
In fact, McMahan ackcnowledged in the January 11, 1990 discussions with
Fish and Game that he could operate his stréam without Loving Creek
water. (Attachment D).

McMahan acknowledges that only $14,743.82 of the total expenditures
were solely related to the Loving Créek diversion. (Id. at 17). 7

This loss is small compared to the damage Fish and Game and the
citizens of Idaho will suffer if McMahan is permitted to divert from
Loving Creek and thus reduce the water supply to the Hayspur Hatchery.
{8ee Larkin affidavit at 2-4). Even if Fish and Game's Petition is

granted and its water rights protected, McMahan would be able to use

' his diversion if water is available in excess of existing water

~rights. This would meet the legislative intent of the statute, to
allow transfers at various places on the same source if they do not

harm existing water rights.,

CONCLUSION

For the reasons given above and in Fish and Game's Petition,

y .McMahan’s Motion To Dismiss should be denied and the Director of Water

Resources should proceed with a hearing on Fish and Game's Petition.

DATED this 20th day of November, 1991.

Deputy Attorney General

" IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 14
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Mr. Carl H. Nellis _ 7 h - e

Idaho Fish & Game Rer 30 fauip

Region 4 IR =

868 East Main Street PR LGN,

Jerome, Idaho 83338 L

Re: William A. McMahan
Applications for Permit No. 37-08569, 37-08570

and 37-08571
Dear Carl:

As you know, the protest by the Department of Fish and
Game is the only unresoclved issue for Bill McMahan's applications
for permit. The protests by Bill Molyneux and the Big Wood Canal
Company have been withdrawn.

I understood from our last phone conversation in early
March, 1990, that the Department has three primary concerns.
First, you wanted to know what minimum flow through the system is
necessary to support the wildlife habitat. Enclosed you will
find a letter to Bill McMahan from Mr. Dale E. Miller, of Inter-
Fluve, Inc., the developers of the system. As you can see, it is
rather difficult to estimate such an appropriate minimum flow. I -
hope this informatlion provides an answer to your gquestions.

Second, you were concerned about the possible drawdown
of the proposed groundwater diversion. However, as you know, the
well has already been approved for 6.0 cfs for irrigation and
will be put to use for that purpose commencing this summer. Is
the drawdown information still important to resolving the
Department's protest? If so, please let me know and I will
attempt to have Chuck Brockway provide that information.

Third, you indicated that the Department was still
considering its ability to challenge the approved transfers of
the surface water irrigatiocn rights to Loving Creek. Please let
me know whether or not your legal counsel has advised you to
proceed with such a challenge. If so, I would like to address
that issue directly.

ATTACHMENT A
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Finally, enclosed you will find a copy of the schematic
dlagram of the system.
_ I will be out of the offlce until May 7, 1990. If we
-are unable to come up with appropriate suggestlons and @
- resolutions in order to obtain the Department's consent to.: = s
proceed with our project, I would like to schedule the S
appropriate hearing before the Department of Water Resources’ 1n
May, 1990. Please direct a letter to me at my office during my
absence to let us know the Department's current position on theseff_;f
matters. Thank you. T

RSN rS it Sincerely yours, e

Mmooy STmaal HCGUE, SPECK & AANESTAD

ames P. Speck
JPS:b
Encl.

oo oo = e
- RPN

cc: William A. McMahan
¢c w/Encl: Charles E. Brockway
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Dear Bill,

Recently you asked me to address the issue-of minimum flow required for the pond and spring
creek system we constructed on your property near Gannett. You mentioned this information
might £e of assistance in your application for water rights.

There Is a certain amount of water that arises as groundwater on the propetty. However, we
" designed the system figuning that (he majority of water for the ponds and stream was {0 come from
- one of three sources: 1) the diversion from Loving Creek; 2} pumped from a weli; and 3)
recirculated/pumped from the lowsr to the upper pond, ‘

A continuous flow of water is necessary to maintain the pond and creek system. The pands
should have a continuous supply of water so that hutrients do not become too concentrated;
Autrients should be slowly drained from the pond with the surface outtlow of water. The same is
true in natural ponds; without a {requent outflow ponds eutrophy mora rapidly. Continuous flow in
the stream is necessary 1o maintain productivily and to provide hatitat for trout. Water depth,
velocity, temperature and the amcunt of dissolved oxygen availatle to fish all depend on the
amount of waler flowing in the stream. Furthermore, gravels and emergent vegetation must be
kept wetted; these provide imporant invertebrate habitat (insects are the primary food base for
trout species).

While our designs tor the spAng creek were based on commonly accepted open-channel flow
formulas, our designs also depended on our experience constructing similar streams. Because
emergent vegetation (which varies throughout the year) will play. a large role in dictating channa!
hydraufics in this stream, it is difficult to predict water depths and velocities with precision.
Similarly, it is difficull to estimate a suitable "minimum flow”. None the less, a ilow between 2 and 3
cubic feet per second will likely be suitable to sustain the fishery resource in the ponds and spring
creek,

Clearly, one should recognize the difference between a maintenance flow that will simply sustain
the fishery and an optimal flow that will promote a heatthy, reproducing fishery.

1 hope this information assists with your water right appfication process. Please fell tree to give me
a cail if you have any further questions. .

Sincerely,

Dale E. Miller ™
HydrologistPrincipal
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RMG WATER RIGHTS SUMMARY REPORT PAI z: 1

WR-KUMBER:  CURRENT OWNER: PRIORITY DATE: STAGE: APR 3 0 1390
. .—87-00252  WILLIAM A. MC MAHAN 06-01-1887 DECREED
LAURA L. MC MAHAN
P.0. BOX 3125
KETCHUM, 1D B33400000

COUNTY: BLAINE WATER-DIST: 37
SOURCE: AUBREY SPRING TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIDD FROM: PERIQD TO:
IRRIGATION 2.500
TOTAL: . 2.500

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 3198/3199.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
018 19E 14 NE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 19E 13 NE SW 9.0
018 19€ 13 NW SW 34.0
018 1%E 13 SW SW 36.0
01is 19E 13 SE SW 30.0
TOTAL ACRES: 109.0
WR-NUMBER: CURRENT OWNER: PRIDRITY DATE: STAGE:
37-007068 CLYDE MOLYNEUX 03-15-1883 DECREED
NINA MOLYNEUX
[0 83330
COUNTY: BLAINE WATER-DIST: 3I7M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERICD TO:
IRRIGATION 0.924
DOMESTIC
TOTAL: 0.924
DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS, 900.
RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/D DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Twp Rge Sec Tract Lot “":{1;.

018 19E 24 SE NW e e n

018 20 20 SW SE RS
PLACE OF USE: Twp Rge Sec Tract Lot Acres

01s 20E 16 NE SW

01s Z0E 16 ZE SW

c1s 20E 20 NE NE

ATTACHMENT B



HR-NUMBER:

WATER RlunTS SL. .-AKY

37-00706B {cont’d) .

PLACE OF USE: Twp Rge Sec Tract Lot

Acres
01s 20E 20 SE NE
01s ¢0E 21 NE NW
01s 20E 21 NW KW
01s 20€ 21 SW NW
01s 20€E 21 SE NW

WR-NUMBER :
37-00706C

CURRENT OWNER: - .
A. W. MOLYNEUX
MAXINE MOLYNEUX
[0 83330

PRIORITY DATE:
03-15-1883

COUNTY: BLAINE
SOURCE: LOVING CREEK
WATER USE:
IRRIGATION
DOMESTIC

TRIBUTARY:
- DIVERSION RATE:
- 0.700

SILVER CREEK
DIVERSION VOLUME:

TOTAL: 0.700
$. C. FROST, ET. AL.
ALTURAS. WATER COMPANY, ET. AL.

DECREE PLAINTIFF:
DECREE DEFENDANT:

REMARKS: TRANS. 900.
RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/0 DETERMINED FROM WATERMASTER.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
a1s 19€ 13 SW NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 19 SW NW 2
01s 20E 19 SE KW
i 018 20E 19 NE SW
01s 20E 19 NW SW 3

STAGE:
DECREED

WATER-DIST: 37M

PERIOD FROM:

PERIOD TO:

WR-NUMBER :
37-00638

CURRENT OWNER: PRIORITY DATE:

HEBER STANFIELD 04-01-1884
COUNTY: BLAINE
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: . DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION 0.200
TOTAL: 0.200

DECREE PLAINTIFF:
DECREE DEFENDANT:

§. C. FROST, ET. AL.

ALTURAS WATER COMPANY, ET. AL.
REMARKS: SOURCE GIVEN INCORRECTLY IN DECREE AS LITTLE WOOD RIVER.
P/D NOT GIVENM IN DECREE BUT DETERMINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 237 AG.

WATER-DIST: 37M

PERIOD FROM:

PERIOD TO:



R

.

LI

STAGE:
DECREED

WATER-DIST: 37M

PERIOD FROM:

WATER-DIST: 3I7M

PERICD FROM:

PERIOD TO:

PERIOD TQ:

RMG - WATER Rl' 1S SL--ARY roai
WR-NUMBER: 37-00638 (cont’d)
POINT OF DIVERSION: Ywp Rge Sec Tract Lot
018 19E 1" SE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
o1s 20€ 18 SW KW 2
a1s 20€E 18 SE NW
01s 20E 18 NE SW
01s 20E 18 NW SW 3
01s 20E 18 SW SW 4
01s 20 18 SE SW
WR -NUMBER : CURRENT ODWNER: PRIORITY DATE:
37-00442 A. W. MOLYNEUX 07-08-1884
P. 0. BOX 400
BELLEVUE, ID 83313
COUNTY: BLAINE
SOURCE: SPRING TRIBUTARY: BUTTE CREEX
LOVING CREEK SILVER CREEKX
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION . 1.600
TOTAL: 1.600
DECREE PLA[NTi&F: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.
REMARKS: TRANS. 2552.
SEE ORDER CORRECTING P/U DATED 6-26-1914.
RT. DECREED» FROM BUTTE CR., BUT DELIVERED FROM LOVING CR. & SPRING
POINT OF DIVE#SiON: Tup Rge Sec Tract Lot
01s - 19E 13 SW KW
01s 19E 13 NW SE
PLACE OF USE; Twp Rge Sec Tract Lot Acres
0158 19E 13 NE SE 40.0
018 19€E 13 NW SE 10.0
y 018 19€ 13 SE 3E 28.0
01s 20E 19 NW RW 1 29.0
“ : TOTAL ACRES: 107.0
WR-NUMBER : CURRENT OWNER: PRIORITY DATE:
37-01082C A. W. MOLYNEUX 07-08-1884
P. 0. BOX 400
BELLEVUE, ID 833130000
COUNTY: BLAINE
SQURCE: LOVIRG CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSIQN RATE: DIVERSION VOLUME:
IRRIGATION 4

TOTAL:

0.400

04/M

11704



WATER RIGHTS SUMMARY REPORT

37-01082C {cont’d)

DECREE PLAINTIFF:
DECREE DEFENDANT:

N. R. WOODWORTH ET. AL.
FRANK ANTHONY ET. AL., AMENDED

~ .. RMG
NR-NUMBER:
HR-NUMBER :
37-010820
t\‘«../
|
WR-NUMBER :
37-00637

REMARXS: TRANS. 2553.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
0is 19€ 13 SW NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
' 01s 20E 24 NE NE 26.0
01s 20E 24 NW NE 1.0
TOTAL ACRES: 27.0
CURRENT OWNER: PRIORITY DATE:
H. H. NEAL 07-08-1884
KAILEY, 1D 833330000
COUNTY: BLAINE
SOURCE: LOVING CREEK : TRIBUTARY: SILVER CREEK
WATER USE: DEIVERSION RATE: DIVERSION VOLUME:
IRR1GATION 0.400
TOTAL: 0.400

DECREE PLAINTIFF:
DECREE DEFENDANT:

REMARKS: TRANS. 668, ol

N. R. WOODWORTH ET. AL.
FRANK ANTHONY ET. AL., AMENDED

P/D GIVEN IN TRANS.! AS NESW S24; PRESENT P/D FROM WATERMSTR.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 24 SE NW
(B "
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01§ 20E 17 SW SW
01s 20E 17 SE SW
o1s 20E 17 SW SE
01s. 20E i8 SE SE
iP5 '
CURRENT OWNER: PRIORITY DATE:
HEBER STANFIELD 04-01-1885
COUNTY: BLAINE
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION 3.800
TOTAL: 3.800

DECREE PLAINTIFF:
DECREE DEFENDANT:

5. C. FROST, ET. AL.
ALTURAS WATER COMPARY, ET. AL.

STAGE:
DECREED
WATER-DIST: 37M

PERICD FROM: PERIOD TO:

WATER-DIST: 37M

PERIOD FROM: PERIOD TO:
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WR-NUMBER:  37-00637 (cont’d}

) REMARKS: SOURCE GIVEN [NCORRECTLY IN DECREE AS LITTLE WOOD R,
P/0 NOT GIVEN [N DECREE BUT DETERMINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED., FARM = 237 AC.

POINT OF DEVERSION: Twp Rge Sec Tract Lot
01§ 19E 1" SE NE
PLACE OF USE: Twp Rae Sec Tract Lot Acres
01s 20E 18 SW KW 2
01s 20E 18 SE NW
01s 20E 18 NE SW
01s 20E 18 NW SW 3
01s 20E 18 SW SV 4
a1s 20E 18 SE SW
WR-HUMBER : CURRENT OWNER: PRICRITY DATE: STAGE:
37-00630A CHARLES C, SMITH 06-30-1885 DECREED
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERLIOD TO:
IRRIGATION 0.300
TOTAL: 0.300

DECREE PLAINTIFF: §. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPAMY, ET. AL.

REMARKS: TRANS, 2482.
RT. DECREED. FROM BUTTE CR. BUT DELIVERED FROM. LOVING CR.,

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
Ms 19E 24 SW NE
01s 19E 24 SE NE
01s 19€ 24 SE NW
01s 19E 24 NE SE
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-006308 KENNETH D. WORTHINGTON 06-30-1885 DECREED
JUNE 1. WORTHINGTON
RT. 1
BELLEVUE, ID 83313
COUNTY: BLAINE ) WATER-DIST: 3™
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: OIVERSION VOLUME: PERIOO FROM: PERIOD TO:
IRRIGATION 0.400

TOTAL:: 0.400
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WR-NUMBER:  37-006308 (cont’d}

DECREE PLAINTIFF:  §. C. FROST,.ET. AL.
DECREE DEFENDANT: ALTURAS WATER COMPANY, ET. AL.
REMARKS: TRANS. 2482,
N RT. DECREED FROM BUTTE CR, BUT DELIVERED FROM LOVING CR.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
018 19E 24 SE HW
01s 19E 24 HE SE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
a1s 19 24 NE SE 20.0
’ TOTAL ACRES: 20.0
!
WR-HUMBER ¢ CURRENT OWMNER: PRIORITY DATE: STAGE:
37-00351 . CHRISTIAN NISSON 06-01-1886 DECREED
H. P. JOHNSCN
COUNTY: BLAINE WATER-DIST: 3™
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
. SILVER CREEK ) LITTLE WOOD RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION ¢.300
TOTAL: 0.500

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM BUTTE CR., BUT DELIVERED FROM LOVING & SILVER CR

POINT OF DIVERSION: Twp  Rge  Sec Tract Lot
015 19€ 24 SE NW
015 198 25 NW NW
PLACE OF USE: Tﬁp Rge Sec Tract Lot Acres
01s 19 25 NE NE
01s  19E 24 SE SE
WR-NUMBER:  CURRENT OWNER: PRIORITY DATE: STAGE :
37-00426A NINA MOLYNEUX 04-01-1887 DECREED

CLYDE MOLYNEUX
GANNETT, 1D

COUNTY: BLAINE WATER-DIST: 3™
SOURCE: SILVER CREEX TRIBUTARY: LITTLE WOOD RIVER
LOVING CREEX SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.825 ‘
DOMESTIC

TOTAL: 0.825
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WR-NUMBER:

37-00426A (cont’d)
DECREE PLAINTIFF:
DECREE DEFENDANT:
REMARKS: TRANS. 900,

LOVING CR.

$. C. FROST, ET. AL.
ALTURAS WATER COMPANY, ET. AL.

P/D & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION:

PLACE OF USE:

Twp
01s
01s

Twp
01s
01s
01s
0s
015
01s
01s
01s

Rge
19€
20E

Rge
20E
20E
20E
20E
20E
20E
20E
20E

RT. DECREED FROM SILVER CR. BUT DELIVERED FROM SILVER CR. &

WR -NUMBER:
37-004268

CURRENT OWNER:
IVAN MOLYNEUX
DONNA MOLYNEUX
GANKETT, 1D

COUNTY:

SOURCE :

WATER USE:
IRRIGATION
DPOMESTIC

BLAINE

TOTAL:

DECREE PLAINTIFF:
DECREE DEFENDANT:

REMARKS: TRANS. %00.

LOVING CREEK

DIVERSION RATE:

WATER Rlun®S SL--ARY REr .. T PA _: 7

Sec Tract Lot

24 SE NW

20 SW SE
Sec Tract Lot Acres

16 NE SW

16 SE SW

20 NE NE

20 SE NE

21 NE NW

21 NW NW

a1 SHONW

21 SE NW

PRICRITY DATE: STAGE:
04-01-1887 DECREED
WATER-DIST: 37M
TRIBUTARY: SILVER CREEK
DIVERSION VOLUME: PERIOD FROM: PERIOD TO:

1.050

S. C. FROST, ET. AL.
ALTURAS WATER COMPANY, ET. AL.

RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/D & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION:

PLACE OF USE:

Twp
01s

Twp
018
Ms
018
018
0s
018

Rge
19E

Rge
20E
20E
20E
20E
20E
20E

Sec
24

Sec
15
15
16
16
20
20

Tract
SE NMW

Tract
SW SW
SE SW
SW SE
SE SE
SW NE
SE NW

Lot

Lot

Acres
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WR-NUMBER:  37-004268 (cont’d)

PLACE OF USE: Twp Rge Sec Tract Lot Acres
) . . s 20E 21 NE NE
: 01s 20E 21 NW NE
01% 20E 22 HE KW
018 20E 22 NW NW
WR-NUMBER: CURRENT OWNER: PRICRITY DATE: STAGE:
37-00426C BRUCE L1LOYD : 04-01-1887 DECREED

A. W. MOLYNEUX
MAXINE MOLYNEUX

COUNTY: BLAINE WATER-DIST: 37/M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION ‘ 0.625
DOMESTIC .
TOTAL: 0.625

DECREE PLAINTIFF: 5. €. FROST, ET. AlL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, £T. AL.
i
REMARKS: TRANS. 900.
RT. DECREED FRCM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/D & SDURCE DETERMINED FROM WATERMASTER,

POINT OF DIVERSION: Twp Rge Sec Tract Lot
g1s 19€ 13 SH ONW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 19 SW NW 2
018 20E 19 SE NW
01s 20E 19 NE SW
o1s 20E 19 NW SW 3
WR-NUMBER : CURRENT OWNER: . PRIORITY DATE: STAGE:
37-00694A . ANDREW WHITE . ‘ 04-01-1887 DECREED
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEX
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 1.000
TOTAL: 1.000

DECREE PLAINTIFF: S, C. FROSY, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. &4.
RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/0 NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
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37-00694A (cont’d)

WR-NUMBER :
37-006948

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 24 SE NW
PLACE OF USE: Twp Rge sec Tract Lot Acres
01s 20E 19 NE HE
01s 20E 19 SE NE
CURRENT OWNER: PRIORITY DATE:
S. R. STOCKTON 04-01-1887
COUNTY: BLAINE
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
. IRRIGATION 0.300
TOTAL: 0.300

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 44.
RT. DECREED fROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/D NOT IN DECREE OR TRANSFER BUT VERIFIED BY WATERMASTER.
HILINE DIV. (5. 11) 1S ABANDONED ACCORDING TO WATERMASTER.

STAGE:
DECREED

WATER-DIST: 37

PERIOD FROM: PERIOD TO:

WR-NUMBER:
37-00712

POINT OF DIVERSION: Twp Rge Sec Tract Lot
R . 018 19€ 1" NW SE
018 19€ 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 19 NE NE
D1s 20E 19 SE NE
CURRENT OWNER: PRIORITY DATE:
WILLIAM A, MC MAHAN - 06-01-1887

LAURA L. MC MAHAN
P.0. BOX 3125
KETCHUM, ID 833400000

COUNTY: BLAINE

SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION 1.300
TOTAL: 1.300

DECREE PLAINTIFF: S. C. FROST, ET, AL,
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 3200,
RT. DECREED FROM AUBREY CR. BUT DELIVERED FROM LOVING CR,

WATER-DIST: I7M

PERIOD FROM: PERIOD ToO:
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WR-NUMBER: 37-00712 {cont’d)

POINT OF DIVERSION: Twp Rge Sec Tract Lot

01s 19€ 14 NE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 19€ 14 KRE KE 15.0
01s 19E 14 SE NE 35.0
01s 198 14 NE SE 5.0
018 19E 13 SW NW 15.0
. JOTAL ACRES: 70.0

WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE :
37-002378 - CLYDE MOLYNEUX 06-15-1887 DECREED

HINA MOLYNEUX
GANNETT, 1D

COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
’ SILVER CREEK ‘ LITTLE WOOD RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.8%0
DOMESTIC :
TOTAL: 0.890

DECREE PLAINTIFF: 8. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS, 900. o
RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR. &
- SILVER CR. .
P/0 & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
0is 19E 24 SE NW
01s 20E 20 SW SE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
018 20E 16 NE SW
01s 20E 16 SE SW
01s 20E 20 NE NE
01s 20E 20 SE NE
018 20E 21 NE HW
01s 20E 21 NW NW
01s 20E 21 SW KW
018 20E 21 SE NW
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
317-00237¢C MAXINE MOLYNEUX 06-15-1887 DECREED

v AL W, MOLYNEUX
GANNETT, 1D

COUNTY: BLAINE WATER-DIST: 37H
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WR-NUMBER:  37-00237C (cont’d)

-

SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.676
DOMESTIC
TOTAL: 0.676

DECREE PLAINTIFF: §. C. FROST, ET, AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS, 900,
RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR.
P/D & SOURCE DETERMINED FROM WATERMASTER.

POJINT OF DIVERSION: Twp Rge Sec Tract Lot
. 01s 19E 13 SH ONW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 19 SW NW
01s 20E 19 SE NW
01s 20E 19 NE SW
01s 20E 19 NW SW 3
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-00352 CHRISTEAN NISSON ‘ 06-15-1887 DECREED
H. P, JOHNSON
COUNTY: BLAINE WATER-DIST: 37X
SOURCE: LOVING CREEK . TRIBUTARY: SILVER CREEK
SILVER CREEK LITTLE WOOD RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 1.200
TOTAL: ‘ 1.200

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM BUTTE CR., BUT DELIVERED FROM LOVING & SILVER CR

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 24 SE NW
01s 19€ 25 NW NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 19€ 25 NE NE
01s 19€ 24 SE SE
WR-NUMBER ¢ CURRENT OWNER: PRIORITY DATE: STAGE:
17-00448 S. P. MARTIN 06-15-1887 DECREED

COUNTY: BLAINE WATER-DIST: 37
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37-00448  (cont’d)

SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEX
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION 2,700
TOTAL: 2.700

DECREE PLAINTIFF: S. C. FROST, ET. AL,
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL,

REMARKS: P/U CORRECTED BY CRDER DATED 4-40-1917.
. P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVIKG CR.

PERIOD FROM: PERICD TO:

..........................................................................................................................

HR-NUMBER:
37-00631

WR-NUMBER:

POINT OF DIVERSION: Twp Rge Sec Tract Lot
. 018 19E 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 17 SE SW
g1s 20E 17 SW SE
01s 20E 20 NW NE
018 20E 20 NE HW
CURRENT OWNER: PRIORITY DATE:
© CHARLES C. SMITH 06-15-1887
COUNTY: BLAINE
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER LJSE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION 0.700
TOTAL: 0.700

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT: . ALTURAS WATER COMPANY, ET. AL.

REMARKS: RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR.
: P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 160 AC,

STAGE:
DECREED

WATER-DIST: 3I7M

PERIOD FROM: PERIOD TO:

POINT OF DIVERSION: Twup Rge Sec Tract Lot

01s 19¢ 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres

0is 19€ 26 SW NE
01s 19E 24 SE NE
01s 19€ 24 SE NW
018 19€E 24 NE SE

CURRENT OWNER: PRIQRITY DATE: STAGE:

37-00443 JULIUS MANTEY 06-15-1888 DECREED

EMMA MANTEY

COUNTY: BLAINE

WATER-DIST: 37



WR-NUMBER: 37-00443 (cont’d)

SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
TRRIGAT{ON 4,000
TOTAL: 4.000

DECREE PLAINTIFF: S. €. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: P/U CORRECTED BY ORDER DATED 6-26-1914.
RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR.
P/0 NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 1 SE HE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
. 01s 19E 12 SWONW
Sy 015 1%E 12 NE SW
018 1GE 12 KW SW
01s 19€ 12 SW SW
01s 19E 12 SE SW
01s 19€ 12 NW SE
01s 19 12 SW SE
018 19E 12 SE SE
01s 19E 13 NE NW
01s 19E 13 NW NW
a1s 19E 13 SW NW
01s 19E 13 SE NW
01s 19€ 13 NE SE
01s 19€ 13 NW SE
01s 19€ 13 SW SE
01s 19E 13 SE SE
WR-HUMBER: CURRENT OWNER: . , PRIORITY DATE: STAGE:
37-00137 C. W. CASTLE . 05-01-188% DECREED
COUNTY: BLAINE WATER-DIST; 3™
SOURCE: LOVING CREEK ] TRIBUTARY: SILVER CREEK
L WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
Ry IRRIGATION 0.800
TOTAL: 0.800

DECREE PLAINTIFF: 5. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET, AL.

REMARKS: SOURCE GIVEN INCORRECTLY IN DECREE AS SILVER CREEK.
P/D NOT GIVEN IN DECREE BUT DETERMEINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 120 AC.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 24 SE NW
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WR-NUMBER:  37-00137  (cont’d)

PLACE OF USE: Twp Rge Sec . Tract Lot Acres
01s | 20E 19 SW NE
01s 20E 17 NW SE
01s 20E 17 SE SE
WR-NUMBER: CURRENT OWNER: . PRIORITY DATE: STAGE:
37-00207A THOMAS EMBLETON 04-01-18%90 DECREED
I
COUNTY: BLAINE . WATER-DIST: 3I7M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIGD TO:
IRRIGATION 1.000
TOTAL: 1.000

DECREE PLAINTIFF: S. C. FROST, ET. AL. .
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 126,
P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM CHANEY CR. BUT DELIVERED FROM LOVING CR.
AC. IRRIG. NOT SPECIFIED. FARM = B0 AC.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01§ 19E 15 NE 5W
01s 19€ 15 NW SW
01s 19€ 15 SW SW
01s 19€ 15 SE SW
WR-NUMBER: CURRENT OWNER: . PRIORITY DATE: STAGE:
37-010678 VAN CUNNINGHAM 04-01-18%0 DECREED
' PICABO, 1D 833480000
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO;
IRRIGATION 0.800
TOTAL: 0,800

DECREE PLAINTIFF: N. R. WOODWORTH ET. AL.
DECREE DEFENDANT:  FRANK ANTHONY ET. AL., AMENDED

REMARKS: P/D & SOURCE NOT IN DECREE BUT DETERMINED FROM WATERMASTER.
TRANS. 61,

POINT OF DIVERSION: Twp " Rge Sec Tract Lot
(131 19E " NW SE
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WR-NUMBER:  37-010678 (cont’d)

PLACE OF USE: Twp Rge sec Tract Lot Acres
01s 20E 18 SE SE
1
HR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-00138 C. W. CASTLE 05-15-1890 DECREED

COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:

IRRIGATION 1.200

TOTAL: 1.200

DECREE PLAINTIFF:z S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL,

REMARKS: SOURCE GIVEN INCORRECTLY IN DECREE AS SILVER CREEK,
P/D NOYT GIVEN IN DECREE BUT DETERMINED FRCM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 120 AC.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ " NW SE
018 19E 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
Q1s 20E 19 SW NE
ms 20E 17 NW SE N
01s 20E 17 SE SE
WR-NUMBER: CURRENT QWNER: . PRIORITY DATE: STAGE:

37-00095¢C A, W. MOLYNEUX 05-29-1893 DECREED
MAXINE MOLYNEUX :
GANNETT, 1O

COUNTY: BLAINE WATER-DIST: I7H
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: OIVERSION VOLUME: PERIOD FROM: PERIOD TOD:
IRRIGATION 0.650
DOMESTIC
TOTAL: 0.650

DECREE PLAINTIFF: S, C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 900.
RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/D & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
ois 19€ 13 SW NW
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_WR-NUMBER:  37-00095¢ (cont’d)
- PLACE OF USE:
Iy
WR-NUMBER:  CURRENT OWNER:
37-00632A . A. W. MOLYNEUX

. MAXINE MOLYNEUX
GANNETT, ID

COUNTY: BLAINE
SOURCE: LOVING CREEK
WATER USE:
IRR1GATION
DOMESTIC

TOTAL:

DECREE PLAINTIFF:
DECREE DEFENDANT:

REMARKS: TRANS. 9CO,

Twp Rge Sec Tract Lot Acres
01s 20t 19 SWONW 2
01s 20E 19 SE NW
01% 20E 19 NE SW
01s 20E 19 NW SW 3
PRIORITY DATE: STAGE:
06-03-1897 DECREED
WATER-DIST: 3I7M
TRIBUTARY: SILVER CREEK
DIVERSION RATE: DIVERSION VOLUME: PERICD FROM:
0.750
0.750

§. C. FROST, ET. AL.
ALTURAS WATER COMPANY, ET. AL.

RT. DECREED FROM BUTTE CR. & POWERS CR. BUT DELIVERED FROM

LOVING CR.

P/D & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION:

PLACE OF USE:

PERIOD TO:

WR-NUMBER :
37-006320

CURRENT DWNER:
CLYDE MOLYNEUX
NINA MOLYNEUX
GANNETT, 1D

COUNTY:
SOURCE:

BLAINE
SILVER CREEK

LOVING CREEK

WATER USE:
IRRIGATICN
DOMESTIC
TOTAL:

DECREE PLAINTIFF:
DECREE DEFENDANT:

Twp Rge Sec Tract Lot

018 19€ 13 SW NW

Twp Rge Sec Tract Lot Acres

01s 20E 19 SW NW 2

01s 20E 19 SE NW

01s 20E 19 NE SW

01s 20E 19 NW SW 3

PRIORITY DATE: STAGE:
06-03-18%97 DECREED
WATER-DIST: 3I7M
TRIBUTARY: LITTLE WOOD RIVER

S$ILVER CREEK
DIVERSION RATE: DIVERSION VOLUME:

0.758

PERIOD FROM:

0.758

§. C. FROST, ET. AL.
ALTURAS WATER COMPANY, ET. AL.

PERIDD TO:
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WR-NUMBER: 37-00432D0 (cont’d)

[ ¥

REMARKS: TRANS. 900, 2%03.
RT. DECREED FROM BUTTE CR. & POWERS CR. BUT DELIVERED FROM
SILVER CR. & LOVING CR.
P/D & SQURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 24 SE NW
01s 20E 20 5W SE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 16 NE SW
01s 20g 16 SE SW
01s 20€ 20 NE NE
g1s 20E 20 SE NE
a1s 20E 21 NE NW
018 20E 21 NW NW
01s 20E 21 SW ONW
s 208 21 SE. NW
WR -NUMBER : CURRENT OWNER: PRICRITY DATE: STAGE :
37-00629 CHARLES C. SMITH 05-15-1904 DECREED
COUNTY: BLAINE ! . WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEX
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERICD FROM; PERIOC YO:
IRRIGATION 0.500
TOTAL: 0.500

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: RT. DECREED FROM AUBREY CR, BUT DELIVERED FROM LOVING CR.
P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 160 AC.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01§ 19€ 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 19€ 24 SW NE
018 19€ 24 SE NE
01s 19E 24 SE NW
01s 19E 24 NE SE
WR-NUMBER : CURRENT OWNER: PRIORITY DATE: STAGE:
37-02695 STATE OF IDAHO 05-08-1954 LICENSE
DEPT. OF FISH & GAME
P.0. BOX 25

BOISE, 1D 83720

COUNTY: BLAINE



WR-NUMBER:

)

WR - NUMBER :
37-00354

WR-NLMBER :
37-02314

JER RI 1S ue . 1 [ FR .. 18
37-02695 (cont’d)
SOURCE: LOVEING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DEIVERSION RATE: DIVERSION VOQLUME: PERIOD FROM: PERICD TO:
FISH PROPAGATION 24.000 0101 12/31
TOTAL: 24.000
REMARKS: LOCALLY KNOWN AS GRAHAM CK,
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 13 SW NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 19E 13 SE NW
CURRENT OWNER: PRIORITY DATE: STAGE:
JAMES E. JOHNSON 06-01-1887 DECREED
COUNTY: BLAINE WATER-DIST: 3™
SOURCE: THOMPSON CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 1.900
TQTAL: 1.900
DECREE PLAINTIFF:z S, C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.
REMARKS: P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM SILVER CR., BUT DELIVERED FROM THOMPSON CR.
POINY OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 14 SW SE
PLACE OF USE: Twp Rge Sec Tréct Lot Acres
' 01s . 19E 23 NE NE
018 19€ 23 NW NE
018 19€ 23 SW NE
01§ 19 23 SE NE
CURRENT OWNER: PRICRITY DATE: STAGE:
FRANK SOMSEN 06-23-1915 LICENSE
BELLEVUE, 1D
COUNTY: BLAINE WATER-DIST: 370
SOURCE: THOMPSON CREEK TRIBUTARY: MULDQON CREEK
WATER USE: OIVERSION RATE: DIVERSION VOQLUME: PERIOD FROM: PERIOD TD:
IRRIGATION 1.000
DOMESTIC
TOTAL: 1.000

POINT OF DIVERSION:

Twp Rge Sec
03N 21E 34

Tract Lot
NW NE
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37-02314  (cont'd)

PLACE OF USE:

Lot Acres

WR-NUMBER:
37-02751

CURRENT OWNER:
MULDQON GRAZING ASSN.
CAREY, 1D 83320

COUNTY:
SOURCE:

BLAINE
MULDOCN CREEK
THOMPSON CREEK
WATER USE:

IRRIGATION
TOTAL:

PQINT QF DIVERSION:

PLACE OF USE:

DIVERSION RATE:

Twp
03N
03N

Twp
03N
D3N
03N
03N
03N
03N
03N
03N
03N
03N
03N
03N
03N
03N
X
D3N

Rge Sec¢ Tract
21E, 34 NE NE
21E 34 NW NE

: TOTAL ACRES:

PRIORITY DATE:

10-31-1946

TRIBUTARY:
COPPE
DIVERS
5.330
5.330

Rge Sec Tract
21t 26 NE NE
21E 24 SW NE
Rge Sec Tract
21E 35 NW NE
21E 35 SW NE
21E. 35 KE NW
21E 35 SE HW
21 . 35 HE SW
21E 35 NW SW
21E 35 SW SW
21E 35 NW SE
21E 26 NE NE
21E 26 NW NE
21E 26 SW NE
21E 26 SE NE
21E 26 SE SW
2iE 26 NE SE
21E 26 HW SE
21E 26 SW SE

END OF REPORT

10.0
30.0
60.0
STAGE:
LICENSE

COPPER CREEK

R CREEK
10N VOLUME:
915.00
$15.00

PERIOD FROM:
05/01%

PERICD TO:
11701

Lot

Lot Acres
35.0
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IDAHO FISH & GAME

REGICN 4
868 East Main Street
Jerome, 113 83338
(208) 324-4350

November 16, 1989

Idaho Department of Water Resources
Attention: James E. Stanton

2148 4th Ave. East

Twin Falls, ID 83301

Re: Application Nos. 37-08569, 37-08570, 37-08571

Dear Mr. Stanton:

Due to the proximity of the Hayspur Hatchery and potential impacts on
water sources for the hatchery, we are protesting the granting of the
above mentioned water rights. Of special importance is the 3.8 c.f.s. in
Application No. 37-085370 since this would result in a 287 reduction in
the fish producing capability of the hatchery.

Sincerely,

Carl H. Nellis
Supervisor, Region 4

ceoninse o€l D Aodrus / Governor » : - .
S e IR T R A L Y e T S L R S N R TS L B - o R . . ..
Jerry M. Conley / Director R e AR e R Y o A i e RSN

ATTACHMENT C
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Veame Bl Dhmnoioe FIOTLTLT ;DFG
BEFORE THE DEPARTMENT OF WATER RESQURCES JAN 71 120
| OF THE RN 21530
STATE OF IDAHO L
_ , e .. EGALPERIONE
IN THE MATTER OF APPLICATIONS NOTICE OF
FOR PERMIT TQO APPROPRIATE PRE-HEARING CONFERENCE
WATER NOS' 37'_8569 37 85?0 R L e A AT M e F A N LI

37-8571..

Wllllam A. McMahan

SOURCE: Unnamed Drains
" & Streams Tributar

Appllcant te Loving Creek,
CBee ime mme cmme mpiiiniane cimedeia vere cree o GrOuUNdwater
Blg Wood Canal Co &%&J“f'nf """ 50 T A
Idaho Department of Fish & Game,)
A. W. Molyneux . ez Y.L -
) COUNTY: Blaine
Protestants )
)

-2 On September 22, 1989 4Ad | Gctober 3 '1989 “William AD. McMahan,
-~ applicant, filed appllcatlons with the Department of Water
_ Resources to appropriate the public waters of the State of Idaho.

The Department, having received protests against the approval of
said applications from Idaho Dept. of Fish & Game on Nov. 20,
1989; A. W. Molyneux on Dec. 18, 1989; and Big Wood Canal Co. on
Dec. 19. 1989, has set the combined matters for pre-hearing
conference. : '

The conference is set for Friday, February 2,°1990, at 10:00 AM, - -
in the Blaine County Planning & -Zoning Commission room, in the 0ld

~Courthouse, First & Croy Streets, Hailey.

The purpose of the conference is to formulate and simplify the
issues, obtain admissions of fact and of documents which will

“avoid unnecessary proof, arrange for “the exchange of ptoposed -

exhibits or prepared expert testimony prior to the hearing, limit
the number of witnesses, consolidate the examination of witnesses,
and advise the parties of the procedure which will be followed at
any subsequent hearing.

The conference will be held in accordance with chapter 2, Title 42
of the Idaho Code and the adopted Rules of Practice and Procedure
of the Department of Water Resources. Opportunity shall be
afforded te all parties to respond and present evidence and
arqument on all issues involved.

Dated this {f day of \/MW/ , 1995,

_ oren Q. Holmes
T ST ~Sputhern Region Manager ...nlican:

ATTAGHMENT E

Y
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St( e of Idoho C
DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4ih Ave. East, Twin Falls, 1doho 83304 (208) 734-3578

CECIL D. ANDRUS

Governar

R. KEITH HIGGINSON

Director

26-Jan-1990

Carl H, Nellis, Supervisor

Idaho Dept. of Fish & Game Region 4
P.O. Box 428

Jerome, ID 833238

Re: Cancellation of pre-hearing conference, Applications by
William A. Mc Mahan

Dear Mr. Nellis:

Please be advised that the pfe hearing conference scheduled for
Friday February 2, 1989 has been cancelled.

The date conflicted with the Idaho Water Users convention and the
parties have expressed a desire to negotiate prior to proceeding.

Very Truly yours,

Koo, Rl
Loren O. Holmes, P, E.
Svuthern Region Manager

Iorg
jﬁm
L~ CC: Deputy Attorney General VIGN - S sy
Idaho Dept. of Fish & Game I
P.O. Box 25 - “BRHL g,

- i
Boise, ID 83707 s

CrG

Cerileeiioa Tl UL

LEGAUFEP"‘ﬂ -

Fain Ty
Bk

ATTACHMENT F



IDAHO FISH & GAME

600 South Walnut / Box 25 —
Boise. Idaho 83707 IDFG
April 13, 1990 RPR 1 7 19yu
LE(JHL/;":”;;UNNEL

Mr. James P. Speck,
Attorney at Law
P.0. Box 987
Ketchum, ID 83340

Dear Mr. Speck:

During our meeting on 1/29/90 at Hayspur Hatchery, Mr. McMahan agreed
to provide us with the drawdown information on his well for the
proposed project adjacent to Loving Creek.

We have not yet received this information, and we would still prefer to
review the water pumping information before we proceed.

Sincerely,

Mike Larkin
Resident Hatcheries Supervisor

cc: Steve Goddard
Charles Corsi
Bob Esselman

MRL:blm

ATTACHMENT G



HOGUR, BPECK & AANESTAD
A PROFESSIONAL ASSOCIATION
Attorneys at Law
120 East Avehue

Post Office Box 987

Ketchum, Idaho 832340
Phone: (208) 726-4421
FAX: (208) 726~0752

DATE:

PAGE 1

FAX MEMO/COVER BHEET

Augugt 14, 19%0 TIME$ 7:25an

OF 3 PAGES

io: Hiﬁe Larkin

i

FROM:

FAX NUMBER:  1-334-2114

James P. Speck, Esq.

; .
RE:t Bill McMahan

MESSAGE!

Test Report for the McMahan well.

Attached are the Well Driller's report and a Well

Sorry it took so

long to complete the well and testing.
we can now quickly resclve the protest to the welll

gppllcatlon (37~-08571) .

The Well Test Report shows the maximum drawdan of

However, I hope

approx. 36 feet, and almost instataneous recovery as
the pumping rate is decreased, 1t is a excellent well
and should have little effect on the Hatchery's we%ls.

- Please call me as soon as possible if you have any

guestions.

ATTACHMENT H

Jim

'
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STATE QF IDAKO -
DEPARTMENT OF WATER HESOURCES

WELL DRILLER’S REPORT

tata law requires that this report be filed with the Director, Department of Water Resources
- withln 30 days after the completion or sbandonment of the waell. '
-

"-

-

USE TYPEWRITER OR
TBALLPOINT PEN -

, WELL O
William McMahan

7. WATER'LEVEL |
Static water leve feet below Iandjsurfac o

Name
P‘. 0. Box _3125 " o -Flowing?, O ¥Yes U No G.P.M, flow’
Address Ketchum, ID 83340 o Artestan closed-in pressure XA !
o - " ' Controlled by: O Valve O Cap 0 Plug ' ‘
Owner’s Parmit Na. 37-90-5-003 Temperatura oF, Cuality S :
T ) Describe ortasion or tempersture 2ones ba!ow
', NATURE OF WORK 8 WELLTEST DATA i
KA New wel O Despened O Replacement o Pump o Baner DaAar 0O Pther i
O wefl dxametor increase B L ' 3 :
a Abahaunud idescnts aua.udo. wrEet p*ﬂcaﬂ-"es siych ae -] - .. Discharge GPM, Pumping Levei Huun Pumpad
. matenals piug depths, etc in lithelogic log! - o ; -
L PRDPOSED USE —
f L ~ . T X
O Domestic XX lrrigation O Test (3 Municipal 9. LITHOLOGIC LOG !
) lmlustfiai O Slock 1 Waste Disposal or Injection SorsT Dorth _ } ator
0O Other i — (spec;fy type) oiam.[From T;: Material - | Vos N
201 0! 1| Surface gravel m-’fm
). METHOD DRILLED T T st ciay |
O Rotary 0 Alr DO Hydraulic ) Reverse rotary 16 3114 } Siley eand & nra____q_r______,,v 1 ‘-r—x-r-
f S 34137 | Gravel & clay 1 .
: ' . 1 31141 | Tan clay & some gand '] [
5. WELL CONSTRUCTIQON I 41 60_ | _Brown clay w/ 1ittla gand ]
Casing schedule: ¥ Stee! O Concrete [ Other . 653 mwmm
Thicknpss Diameter From - To o , =
2230 inches _16 od Inches + _ 1%  fest B2  teer n E
. _'inches ___ Inches feet feet :
e - e Inches ___ lInches feet feat : -
o ., inches inches feet feat ?
Wss casing drive shoe used? EKKYes - [J No : 7 .
Was a packer or seat used? O Yes XKl No o }
Perforated? : O Yes - &l No : o
How perforated? 3 Factory D Knife O Toreh. O Gun- ;, ‘
Size of  pecforation ______ inches by - inchas ! '
- - T ;
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G.J. VERTI-LINE PUMPS, INC.

1970 Highland Ave. East « P O. Box 682
Twin Fails, Idaho B3303

(208) 733-4278

RELL. TEST REFORT

- T ]

EILVER CRELR ~ MOPMANN paTer  O7-1%-920
LOVIMNG CREEK
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HOGUE, BPECK & AANESTAD
A PROFESSIONAL ASSOCTATION
‘ Attorneys at Law T
120 East Avenue
Post Office Box 987
Ketchum, Idahe 83340
Phone: (208) 726-4421
FAX: (208) 726-~0752

et ey = vy

————

FAX MEMO/COVER SHEET

ann: August 16, 1990 TIME: 7:06am
PAGE 1 OF 2 PAGES - . y

T0: Mike Larkin

FROM: James P. Speck, Esq.

|

. i
FAX NUMBER? 1-3134-2114 i
' i

RE: Bill McMahan ' = |

MESSAGE: Attached is the second Well Driller's Report %or ;
: the McMahan well., As I explained to Steve Goddard, :
i Walker drilled down approx. 60 feet and placed a T
i concrete seal., Vollmer then took over and finished the
: drilling. vVollmer's Report shows he hit water at 224 '
i feet, the first level below the seal where any water
was found !

These Reports, together with the Well Test Regort, i
show that water pumped from this well will be taken ;
from the deep acquifer at or below 224 feet, and there
will be minimal drawdown effects. It seens extremely
unlikely this well could have any negative impact on

the shallow Hatchery wells. ;
!

; Please let me hear form you as soon as possible on
) . this. Thank you.

Jim

i,

ATTACHMENT 1



DErARTMENT OF

WATER KERUUMLED

WELL DRILLER'S REPORT

S1a1e Jaw requires'that this report be filed with the Director, Department of Water Resourcus
within 30 days after the completion or abandenment of Gig wail,

H
, ]
‘-. PR b P, ’
/wmn 7. WATER LEVEL ’
m)&'.
-“":LAA_L&I_‘{L Way ExmA A_&a:L Static water leve! = [/ I teat b-bw land surfacs.
“ j Flowing? O Yes o GPM fiow . | ..
o P &1547_3 4 5. Kalchom T ﬁ-—l" Argeslon cloted:in prasture __ ____ p.si. 1
v ¥ & Conttolled by: OO Valve 3 Cap L Pluy ;
O.vm.rsPe:mI; No, LB 27 8IO Temperature °f, Qualty (- pr q’é s
._ ! :
r.ye oF wonn 8, WELL TEST DATA f E t
N well G’gpenud [0 Rep!acemeant Q Pump 0 Ballar BrAie Q Othé ____‘
13 Abandoned (deseribe mothod of abandening) _ . . ——
. _Disehurj_c_g.P.M. Pumping Lével . Hours Py mpod
. . _;_ [}
o S s — o ] e s - — e st o -
3. PROPOSED USE — — — }— R
L) Domastle ‘El(riqntmn Q Test U Municipal 8. LITHOLOGIC LOG }
(J industrial 00 Stock (2 Waswe Disposal ot Injection T T — v
L Othar N lspecily typel 10iam,[Prom] To Material : Yus| No
4. HEYL10D DAILLED | fﬁfgf PN T 773 ol i W 1
\'-(1'."!4?\1 IW [d Hydraulic O Reverse rotary o120l Rrowe Clay vlova -—“‘,{;‘1
L4 Cantw 20w LI Other - | — 120 i’ij—“flﬁ-ﬂ s i i
t s, CCAN- N IPRIRS lavd [ 4 T1w
RN 20 (11} |Gy doed — o T
b WELL CQNsT“UQTiUN ul_ DM-E&U ‘J..t"!..._(‘ ‘]—‘.-édu—d—-—.—-—- ~ Ll:
Casig sehodufy: [ Stead 1D Congrate O Qther __ — e (ORI ;ﬂu‘x Yy 7 re .
Thieknass ]h Dlurngter From To wﬁggjﬂ% M:r:{v[ T = |
wnse ..o INEREs __ - [ndbes 4 _ foet feet | N I S 7 u i Attt B B
o oaewow dNEhES . Inches . feet feat AL, "lu—-‘;‘éﬁ}-"m Bl v ,J*-'"'*"“ ) -+
«suoe mae Inthes _ inchas feat feet [~ -~ v e B
—-mewe INChES _ . Inchep . fess foot . e == P
Woseaiing drivashos used? DI Yws 0O No % O S T ‘ N
Wiiapdekororsealused? LU ¥y O No Cad e (R P .
Purforytug? f Q Yes Q No i T B i t
How purforated? O Fuctory |2 Knite O Torch Y SR ';_._ﬂ?ﬁ :
S.cy ot perforation .  Inches by inches ¥ R 5 ¥ N NP
Nuﬂ"mar qum To "'“-1&: ' . ?@ i ,g"a—. 7[52‘- ‘ r _»\ .
. rrim s PErfarations - mmen oot feet [ R " A SRS “ PR I
e oge . PAClCTAGGNS o feet feot ) LS : e
Cpaloateons 0 0 ey fenn ] g A '
Wsll %tn.an Insldlleﬁ? | I Yos 13 Ne -t % 3
Monulactstor's na"na - s — e "‘""1[ '
e o T Medai Ne, b e
Riamuter ____ Slot sue Sut from ______fuut to __ . teet|™ . [

i Bramatf | ,"Stm size . Setfrom __ _ foetto _____feat [ i "

D Gravel preked? O Yos [ No (3 $ize of gravel _ e i B
Plowelfrom | _ . feette U ). et : L "
Sinleeseal depth . Mutariol used in seal:  CI Cemant . groutf ' ;

! W Puddling ¢lay L1 Well cuttings | ™™ ol |
Hling proruduru used: L Sluery pit € Yemp. surtuce cgsing e N
0 Oyerberw to sea) dbmh = ! | i
Muthad of |ommg casind: d Threaded O Welded O Solvent :
Welid RO A

Cemem ¢ between strata
Descritre uccea:.s port ’

- Work started & L%&_Q tinished 27,[0‘);&7_(.‘)

8 LOCATiOI\E OF WELL
Bketch map lacation must agroe with written location.
\ i Subdlvision Name
n.{-'.----;'-1
(T
W peropem 'i E b d—

1%. GRILLERS CERTIFICATION

1AW certify that gl minimum woll construnlon !tandards Wware
complied with at the timae the rigwas rem:wad

4

Fm'n Nam oLLMta— ?a?n{n No. ‘3;'3 3
$6M Zri’?-"’-‘

Addro:usJ cus f—- DO

i
P"*c"{'";'-:"' Lot No. Black No.,
l L $igned by (Firm Official)
county | BB 1 s et
Quinty L ) - d ‘oparatof, < -,‘_-_,._..
‘ ”-"— % 5,5 % Sec. /"f T .S, R 17 e | ;

USE AGDITIONAL m-me*rs If NECESSARY — FORWARD THE WHITE coa'v TO THE DEPARTM

Tm j
|
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HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSOCIATION

ATTORNEYS
TERRY G. HOGUE 120 EAST AVENUE HAILEY OFFICE:
JAMESR SPECK . POST OFFICE BOX 987 16 WES T CROY STREET
DOUGLAS J. AANESTA KETCHUM, IDAHO 83340 POST OFFICE BOX 460
_!r::z:l-;)EN (:-RJ;BTREE (208) 726-442] HAILEY, IDAHO 83333
UNLA 208 -356
FAX (208) 726-0752 (208) 788-3367
August 1, 1990
VIA FACSIMILE IDFG

ORIGINAL TO_FOLLOW BY MATL

AUG 03 1990

Steve V. Goddard, Esqg. LEGAL/PERSONNEL

Attorney at Law
600 W. Walnut
Boise, Idaho 83720

Re: William A. McMahan - Application for Permit 37-
08570 - 3.8 cfs from Unnamed Tributary of Loving
Creek for Wildlife Habitat and Fish Propagation
Purposes .

Dear Steve:

After meeting with Phil Rassier and discussing the
various options with Mr. McMahan, I have been authorized to make
the following proposal to resolve the protest by the Department
of Fish and Game ("F&G") to the above-referenced Application for
Permit (the"Application"):

1. McMahan and F&G will enter into a written
agreement, which will NOT become a part of or conditions to the
approval by the Department of Water Resources ("DWR") of the
Application, to include the following terms and conditions:

a. During 4 out of every 5 years, commencing in
1991, McMahan shall not request diversion pursuant to Idaho Water
Rights Nos. 37-00252 and 37-00712 of more than 1.9 cfs during the
irrigation season, UNLESS there is sufficient flow in Loving
Creek to allow F&G to receive the full amount of its Water Right
No. 37-02695 (24 cfs from Loving Creek) AND the diversion by
McMahan of more than 1.9 cfs pursuant to these rights, in which
case McMahan may call for up to the full amount of such rights;
the balance of McMahan's rights shall be left in the Creek,
except during every fifth year, when McMahan shall divert the
full amount of his rights to prevent a statutory forfeiture
argument;

b. F&G will not object to the diversion by
McMahan during the non-irrigation season pursuant to the
Application (upon issuance of the permit) of not more than 1.9
"icfs, regardless of whether or not F&G 1s receiving the full
amount of its Water Right No.:37-02695 /=, SR L A P

}
!
[
t
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Mr. Steve Goddard, Esg.
August 1, 1990
Page 2

. c. No appllcatlons to change the nature or plac=s
;of use or point of diversion for these rights will be filed.

2. F&G will withdraw .its protest to the Application.

P 3. Upon review and approval of the well drawdown
1nformat10n for. McMahan's new irrigation well (Permit No. 37-
07810), F&G will withdraw its protest to Application for Permit _
R0:737-08571c{5.0 tfs from the same well for wildlife habltat and
non-commerc1al fish propagation purposes).

R *J;4. ~F&G-will immediately withdraw its protest to
Application for Permit No. 37-08565 (2.0 cfs from unnamed drain
for wildlife habitat and fish propagation purposes).

Please review this proposal and call me with F&G's
response as soon:as.pessible. Thank you.

Sincerely yours,

- HOGUE, SPECK & AANESTAD

-

Jamgs P. Speck

JPS/j .
CC' Wllllam A McMahan T ST N oo -‘irr_

TuE . R R
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JIM JONES
ATTORNEY GEMNERAL

STEPHEN V. GODDARD
SUSAN MATTOS
DEPUTY ATTOANEYS GENERAL

STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

DEPARTMENT OF FISH & GAME
600 5. WALNUT STREET
P.Q.BOX 25

BOISE, IDAHO 8yn0? -
TELEPHONE: {208} 304-3715

August 28, 1990

Hogue, Speck & Aanestad
120 East Avenue

P.0. Box 987

Ketchum, ID 83340

RE: McMahon water right applications to divert water near the Hayspur
Hatchery:

Dear Jim:

This 1is written in response to your letter of August 1, 1990 and our
telephone conversations of Aupgust 22, 1990. After discussing this

matter again with my client, we are willing to withdraw our protest to

your water right application from the unnamed ditch, No. 37-08569. We 3
are willing to withdraw our protest to the application, No. 37-08571

for pgroundwater subject to a condition that the Department may
challenge the water right application if it believes that pumping is

having a negative impact on the Department's water rights for the

Hayspur Hatchery.

In respect to application No. 37-085370 for 3.8 cfs from Lowry Creek, . -
your position makes resolution of this matter impossible. Therefore,
the Department will continue its protest and plans to go ahead with a

hearing.
Sincerely,
Stephen V. Goddard
Deputy Attorney General
SVG:cb

1690 - CENTENNTAL-1990"
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STATE OF IDAHO
_OFFICE OF THE ATTORNEY GENERAL
JIM JONES ek '

November 13, 1990

James P. Speck

Hogue, Speck & Aanestad
120 East Avenue

P.0O. Box 987

Dear Mr. Speck: - -
This is written in response to your letter of October 2, 1990 and our
earlier telephone conversations. The Department will withdraw its
protest to Application 37-08569 for 2 cfs from an unnamed drain. The
Department will also withdraw its protest to Application 37-08571 for
the use of groundwater providing that an appropriate condition is added
to the permit and subsequent license. The Department would agree to
the following language in the condition:

The holders of senior water rights may seek review
and amendment of the Permit and subsequent License
in the event the withdrawal of groundwater
pursuant to the permit or license affects the
.senior water right holders or water rights for the
Hayspur Hatchery.

As you are aware from our earlier conversations, the Department is
continuing its protest of Application 37-08570¢ and intends to challenge
approval of the transfer of water rights from diversions on Thompson
Creek (Aubrey Creek and Aubrey Springs, Transfer Numbers 3198, 3199,
and 3200} on several grounds. The Department intends to challenge any
diversion of water that reduces the amount of its water right to the
Hayspur Hatchery,

SomRE— T T s R EE T

DEPARTMENT OF FISH & GAME
600 5. WALNUT STREET
STEPHEN V. GODDARD ’ P.O. BOX 25

' 'BOISE, 1DAHO 83707
TELEPHONE: (208) 334-3715
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Mr. James P. Speck
November 13, 1990
Page 2 ’

Please let me know if the above-referenced language is acceptable to

you, If you approve, I will write the Water Resources Department and
inform them of the situation.

Sincerely,

_Step b Ao S

Stephen V. Goddard
Deputy Attorney General

SVG:ch
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TERRY G. HOGUE
JAMES B SPECK
DOUGLAS J. AANESTAD
J. STEPHEN CRABTREE
TRACY DUNLAP

-

( ¢

HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSOCIATION
ATTORNEYS

" 120 EAST AVENUE
POST OFFICE BOX 987
KETCHUM, IDAHO 831340
(208) 726-4421
FAX (208) 726-0752
November 29, 1990

L R

VIA FACSIMILE/ORIGINAL TO FOLLOW BY MATL

Facsimile

Stephen V. Goddard, Esqg.

Number: 1-334-2114

Deputy Attorney General

Department of Fish & Game RS
Post Office Box 25

Boise, Idaho 83707

HAILEY OFFICE:

16 WEST CROY STREET  *

SUITE K
POST OFFICE BOX 460
HAILEY, IDAHO 83233
(208) 78B-3567

IDFG
0EC 03 1990

LEGALFERSONNEL

Re: William A. McMahan - Application for Permit Nos.

37-08562 and 08571

Dear Steve:

In return,

Application for Permit No.

This letter will confirm our telephone conversation on
November 26, 199%0. Mr. McMahan will stipulate and agree the

following condition may be imposed on the Permit issued -pursuant
to Application For Permit No. 37-08571:

The holders of senior water rights may seek

review and amendment of the Permit and
subsequent License in the event the

‘withdrawal of groundwater pursuant to the

permit or license adversely affects the

senior water right holders or water rights
for the Hayspur Hatchery. The burden of

proof shall be upon the persons seeking
review and amendment.

such

it i1s my understanding the Department of Fish and Game
(the "Department") will withdrawal its protest to this
Application.

Second, the Department will withdraw its protest to

unnamed ditch.

Twin Falls.

37-08569 for the use of water from the

I understand you will take the above-described actions
on behalf of the Department by forwarding a letter to the

Department of Water Resources. Please be certain
to Mr. Loren Holmes, Manager of the Southern Regional cffice in

. ATTACHMENT M

a copy is sent

I also understand you will state in this same
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Stephen V. Goddard, Esg.
November 29, 1980

~ Page 2

ﬂletter,

matters

JPS/rlk
cc: William McMahan

o the Department's 1ntent10n to continue its protest to i';j?
uwAppllcatlon For Permit No. 37 08570 Shiom

Thank you for béntiﬁd;ngitOLWOrk with me to move these
ahead.

Slncerely yours, DU

Pt .

DLe lunuar _~T:J‘E;ELHQGUE 'SPECK & AANES?AD%;!!?QW:

:"11;4;i;;ir";;i_ { f747 ;fo;réﬁﬁi

”

Jameg P. Speck

o - B A . |
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STATE OF IDAHO

OFFICE OF THE ATTORMEY GENERAL

BOISE 83720 '
Jim JoNESs : TELEPHONE
ATTORMNEY GENERAL . (208) 334-2400

December 18, 1990

Mr. Keith Higgenson, Director . !
Idaho Department of Water Resources

Statehouse Mail

Boise, ID 83720

RE: Water Right Applications for Permit Nos. 37-08569, 37-08570, and
37-08571

Dear Mr. Higgenson:

In late 1989, Mr. William McMahan £filed threes Applications to
appropriate water. These were 37-08569 for 2 cfs from an unnamed
drain, 37-08570 for 3.8 cfs from Loving Creek, and 37-08571 for 5 cfs
of groundwater. These applications were for year-round water use for
wildlife habitat and fish propagation.

The Idaho Department of Fish and Game (hereinafter Fish and Game)

timely filed protests to the applications because of the possible

impact of the withdrawals on the operation of its Hayspur Fish .
Hatchery.

After discussions with counsel for McMahan, Fish and Game agrees to
withdraw its protest to Application 37-08569 for water from an unnamed
ditch.

Fish and Game and McMahan stipulate and agree that the following
condition be placed on the permit issued for Application 37-08571 for
groundwater.

The holders of senior water rights may seek review
and amendment of the Permit and subsequent License
in the event the withdrawal of groundwater
pursuant to the permit or license adversely
affects the senior water right holders or water
rights for the Hayspur Hatchery. The burden of
proof shall be wupon the persons seeking such

T ATTACHMENT N
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Mr. Keith Higgenson, Director
December 18, 1990
Page 2
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If this condition is placed on this permit, Fish and Game will withdraw
- its protest. The attached letters reference the discussions and alSOJTLhA
“the agreed upon language. : FRacdan

However, Fish and Game continues its protest of Application 37-08570 to
divert 3.8 cfs of water, year-round from Loving Creek. Fish and game
also intends to challenge Transfer Nos.: 3198, 3199, and 3200 which
transferred the diversion points for licensed rights 37-0252 (2.5 cfs)
and 37-0712 (1.3 cfs) from Aubrey Spring and Aubrey Creek to Loving
Creek because the diversion from Loving Creek would harm Fish and
Game. .Fish and Game also will.challenge the transfers on the basis
3.8 cfs had not been put to beneficial use and that forfeiture may have
taken place._ During our discussions, Mr. McMahan was informed that
Fish and Game would raise these challenges at the hearing on
Application 37-08570.. ..Since the parties: ' were:unable to resclve the
issues- surroundlng the Appllcatlon 37-08570, this matter should proceed

to a hearing.

if you haﬁe any questions or desire further clarification, please let

me know.
o ) : Siﬂééfély, _
[ S A T T E '_ﬁ_/&ﬁ_{o,l/lm_/%&-&-ﬂ:\ﬂﬁ\%\
..Stephen V. Goddard
Deputy Attorney General
S&G:Cb‘ N
Enclosure

c: James Speck
Bill Hutchinson
Carl Nellis
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HOGUE, SPECK & AANESTAD

A PROFESS10ONAL ASSOCIATION

ATTORNEYS
Twgep seck 120 EAST AVENUE 16 S’;ISI:IEER%FYFEEER:EET
JAMES P. SPECK N POST OFFICE BOX 987 ~ U SUITE K
DOUGLAS J. AANESTAD KETCHUM, IDAHO 83340 POST OFFICE BOX 460
J. STEPHEN CRABTREE (208) 726-4421 HAILEY, IDAHO 83333
TRACY DUNLAP i 20 -3367
FAX (208) 726-0752 (208) 788-336
! January 14, 1991

Stephen V. Goddard _ JANI v

Deputy Attorney General \ 1497

Statehouse LEGALPERSONNEL

Boise, Idaho 8372 ~

Re: William A. McMahan
Water Right Application for Permit No. 37-08570

Dear Steve:

Mr. McMahan and I would like to re-cpen negotiations to
amicably resolve the protest by the Department of Fish & Game to
the above-referenced Application for Permit which seeks to divert
3.8 cfs from Loving Creek on a year around basis for wildlife
habitat and fish propagation. I believe the proposal outlined
below is very close to what the Department was willing to accept
in our earlier negotiations.

We propose the following essential points for a
settlement agreement:

1. Mr. McMahan will convey to the Department 1.9 cfs
of his Loving Creek irrigation right neo. 37-00252. The transfer
will be permanent. It will be up to the Department to obtain
approval of changes in nature of use, place of use, and point of
diversion.

2. The Department shall convey to Mr. McMahan 1.9 cfs
of its licensed water right no. 37-02695 from Loving Creek for
diversicn ONLY when Mr. McMahan is not allowed to divert his
remaining 1.9 cfs of Loving Creek irrigation rights, i.e. due to
priority cuts during the irrigation season and during the entire
non-irrigation season. Furthermore, the Department shall agree
that Mr. McMahan shall always be able, during the above-described
time periods, to divert the 1.9 cfs regardless of the amount of
water available in Loving Creek for right no. 37-02695. In other
words, Mr. McMahan's portion of that right will not be pro rata
reduced if the entire 24 cfs of the right is not available. Mr.
McMahan shall be responsible for obtaining approval from the
Department of Water Resources of an appropriate application to
transfer nature of use, place of use, and point of diversion for
his portion of right no. 37-02695. This conveyance from the

- Departmentof:-Fish~&:GametoMcMahanswild~alsouberpernanentemPhe rammanees
permanent conveyances and transfer approvals should avoid any

ATTACHMENT O



Stephen Goddard, Esqg.
January 14, 1991
Page - 2

abandonment and forfeiture problems in the future.
3. Mr. McMahan will'agree"to reduce his request '
pursuant to Application for Permit No. 37-08570 to 1.9 cfs. The
1.9 cfs pursuant to the Permit to be issued will, of course, be
the SAME water as the 1.9 c¢fs of Loving Creek irrigation rights
during the irrigation season and, during all other times of the
year, will.be-subject to a priority cut unless the entire amount
pof-water.right no. 37-02695 is available for delivery freom Loving
Creek

I will be out of the office until February 1, 1990.
Piease review this p“cyaga1 with tha Department: of Flsh & Game
and Phil Rassier and let me have a reply by the time I return to
the office. I am sending a copy of this letter to Loren Holmes
at the Southern Region Office of the Department of Water

amlcably resolve thls protest el e e

i Thank you once agaln for your contlnulnq cooperatlon
and efforts to resolve these matters.

Slncerely yours,

- HOGUE, .SPECK & AANESTAD

JPS:jal :“.“e;;f:; ;i ﬁ;;v:elc} ;éﬁ"ﬂ;:li
cc: Mr. William McMahan
Mr. Loren Holmes

DR ooarTLoe ol vt osa, YT -0 ut‘. qh15 onvavaneae fron thoe

SETE ISR sm-»—.w(uururuﬁ"araa-rarran-{-mﬁﬂ-mo:-iwn-ut-Jumzwaﬁtdm&w
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Stog: of Idoho (
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 shoshone St. East, Twin Falls, Idoho 83301 (208) 734-3578

CECIL D. ANDRUS R. KEITH HIGGINSON
Governot Cirector
19-Apr-1991 IDFG
. LG ]
Stephen V. Goddard, Esq.
Idaho Dept. of Fish & Game ERSONNEL

P.O. Box 25
Boise, ID 83707

Re: Applications 37-8569, 37-8570, 37-8571, Mc Mahan
Dear Mr. Goddarad:

The department acknowledges the withdrawal of Fish and Game's
protest against approval of applications 37-8569 and 37-8571.

The department will continue with normal processing of the
applications.

Jim Speck has advised me that he will be out of town until May 16.
I will plan to schedule a pre-hearing conference on application
37-8570 for scon after that.

If I can be of any assistance in this matter, please let me know.

Sincerely,

%«/{a« 07%,

Loren ©O. Holmes, P. E.
Southern Region Manager

c: Region 4

e R A i P e T A RN SR O e
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STATE OF IDAHO

~ QFFICE OF THE ATTORNEY GENERAL

LARRY ECHOHAWK DEPARTMENT OF FISH & GAME
800 5. WALNUT STREET
ATTORNEY GENERAL WALRUT S
BOISE, IDAHO 83707
., A '
STE:SSE:NVM(:%)C?S Ro . TELEPHONE: (208} 334-3715
DEPUTY ATTORNEYS GENERAL

June 20, 1991

Mr. Loren Holmes, P.E.

Southern Region Manager

Idaho Department of Water Resocurces
222 Shoshone Street East

Twin Falls, ID 83301

RE: Application for Permit #37-8570
Dear Mr. Holmes:

In response to your correspondence of June 14, 1991 on the
above-referenced matter, the Idaho Department of Fish and Game can
attend a pre-hearing conference on July 9, 1991. In addition, as
indicated in my letter of December 18, 1990 to Director Higgenson (copy
enclosed), Fish and Game has raised other issues which must alsoc be

considered.
Sincerely,
Stephen V. Goddard
Deputy Attorney General

SVG:cb

Enclosure

— ATTACHMENT



STATE OF I'DAHO
OFFICE OF THE AT‘I’ORNEY GENER.&L

BOISE B3720 B T
Jim-JoNes . :
“n .. - TELEPHON
[ e .AT.TOR!_\IE\'.GENEHAL 5 o _f?'°9‘|:334'24ECJO

December 18, 1990

Mr. Keith Higgenson, Director

Idaho Department of Water Resources
Statehouse Mail '
Boise. ID‘ 83?20

RE&: Water nght Appllcatlons for Permit Nes. 37-08569, 37-08570, and
“37-085717 oo

Dear Mr. Higgenson:

In late 198%, Mr. William McMahan filed three Applications to

appropriate water. These were 37-0856% for 2 cfs from an unnamed
drain, 37-08570 for 3.8 cfs from Loving Creek, and 37-08571 for 5 cfs
of groundwater. These applications were for year- round water use for

wlldllfe habltat and flsh propagatlon

The Idaho Department - of Fish'and'Game (hereinafter Fish and Game)
timely filed protests to the applications because of the possible
impact of the withdrawals on the operation of its Hayspur Fish
Hatchery. e T

After discussions with counsel for McMahan, Fish and Game agfees to
withdraw its protest to Appllcatlon 37 08569 for water from an unnamed
ditch. . -

Fish and Game and McMahan stipulate and agree that the following
condition be placed on the permit issued for Application 37-08571 for
groundwater.

The holders of senior water rights may seek review
and amendment of the Permit and subsequent License
in the event the withdrawal of groundwater
pursuant to the permit or license adversely
affects the seniox water right holders or water
rights for the Hayspur Hatchery. The burden of
procf shall be upon the persons seeking such
S s st L€V LeW, and. AMENABENL e e e
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Mr. Keith Higgenson, Director
December 18, 1990
Page 2
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If this condition is placed on this permit, Fish and Game will withdraw
“its protest. The attached letters reference the discussions and alsoﬂ'

Aees Gl

PO T e JRTS

However, Fish and Game continues’ its protest of Application 37-08570 to
divert 3.8 cfs of water, year-round from Loving Creek. Fish and game
alsoc intends to challenge.:Transfer. Nos. 3198, 3199, and 3200 which
transferred the diversion points for licensed rights 37-0252 (2.5 cfs)
and 37-0712 (1.3 cfs) from Aubrey Spring and Aubrey Creek to Loving
Creek because the diversion from Loving Creek would harm Fish and
Game. _:Fish.and..Game -also will .challenge the transfers on the basis
3.8 cfs had not been put to beneficial use and that forfeiture may have
taken place. During our discussions, Mr. McMahan was informed that
Fish and Game would raise these challenges at the hearing on
-Application 37-08570. --Since the parties were unable to reSolve the
issues .surrounding the Appllcatlon 37- 08570 this matter should proceed
to a hearlng

If you have any quest1ons or desire further clarification, please let
me know.

Sincerely,
- “M8b{A*1,\ﬁAAHJ_/&LQEL&JL4££k&
et mitoZiuit. .. ... ..5tephen V.. Goddard ‘
S : o ‘Peputy Attorney General
$V¢:cb . |
Enclosure

¢:. James Speck
Bill Hutchinson .
Carl Nellis
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Statl of Idaho (
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone 5t. East, Twin Falls, Idahoe 83301 (208) 736-3033

CECIL D. ANDRUS R. KEITH HIGGINSON
Govemnor Os—sep-lg g9l Director
STEVE GODDARD, DEPUTY ATTORNEY GENERAL IDFG
IDAHO DEPT. OF FISH & GAME
P.O0. BOX 25 SEP 09 1991

Re: Scheduling of hearing on application 37-8570, Mc Mahan
Dear Mr. Goddard:

I am tentatively scheduling the Mc Mahan application for hearing
in Hailey on October 23, 1991..

Notices will be mailed about Oct. 1¢ for this date.

If you have a conflict, please let know as soon as possible.

Sincerely, -

At O ol

oren 0. Holmes, P. E.
Southern Region Manager

- ATTACHMENT R



HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSQCIATION

ATTORNEYS ]

i 120 EAST AVENUE | 16 WEST CROY STREET
JAMES P. SPECK POST OFFICE BOX 587 SUITE K
f?::y:‘;; :R‘:‘::riz‘? KETCHUM, IDAHO 83340 POST OFEICE BOX 460
. (208) 726-4421 : HAILEY, IDAHO 8233)
RACY DUNL. {208) 7B8-31567

T UNLAP FAX (208) 726-0752

September 25, 1991 lDFG
SEp 271991
Mr. Loren Holmes LE cHSONNEL

Department of Water Resources
222 Shoshone Street East
Twin Falls, Idaho 83301

Re: Application for Permit No. 37-08570
William A. McMahan

Dear Loren:
Oon behalf of Mr. McMahan I am hereby withdrawing
Application for .Permit No. 37-08570. Accordingly, the Hearing
tentatively scheduled for October 23, 1991 should be cancelled.
Please call me if you have any questions. -Thank you.
Sincerely yours,
HOGUE, SPECK & AANESTAD
James P. Speck

JPs\dmk

cc: Mr. W. McMahan
Mr. 5. Goddarad

j\carres?1\hotmesl?
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stal of Idaho (
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone 5t. East, Twin Falls, Idoho 833041 (208) 736-3033

CECIL D. ANDRUS R. KEITH HIGGINSON

Govemnar 07 "OCt- l 9 9 1 Director

Carl H. Nellis, Supervisor IDFG

Idaho Dept. of Fish & Game Region 4

P.0O. Box 428

Jerome, ID 83338 OCTF{ 1qq1
LEGAUFERSONNEL

Re: Application 37~08570, William A. McMahan
Dear Mr. Nellis:
The application has been withdrawn by the applicant.

The withdrawal concludes action before the department in this

0’7%

Loren 0. Holmes, P.
Southern Region Manager

Sincerely,

cc: Steve Goddard

ATTACHMENT T
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LARRY ECHOHAWK Ny

ATTORNEY GENERAL , e TN 51199) '

Stephen V. Goddard
W. Dallas Burkhalter Department of water Resources

Deputy Attorney Generals
P 0 Box 25

Boise, ID 83707
Telephone (208) 334-3715
FAX (208) 334-2114

BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE STATE OF IDAHO

IDAHO DEPARTMENT OF FISH
AND GAME'S MEMORANDUM IN
OPPOSITION TO MOTION TO

DISMISS

IN THE MATTER OF APPLICATIONS
TO TRANSFER WATER RIGHTS
3198, 3199 AND 3200

R e

INTRODUCTION
On October 16, 1991, the Idaho Department of Fish and Game

{hereinafter Fish and Gamé) filed a PETITION TO RESCIND OR MODIFY

APPROVED TRANSFERS (hereinafter Petition).. Later William A. McMahan
(hereinafter McMahan) filed a Motjon to Dismiss the Petition along with
a Memorandum and Affidavit of counsel James P. Speck. This memorandum

is written in opposition to McMahan's Motion to Dismiss.

ARGUMENT

I. THE RELIEF REQUESTED BY FISH AND GAME IS NOT BARRED BY THE
STATUTE OF LIMITATIONS.

Fish and Game brought its petition pursuant to Rule 3 of the Idaho
Department of Water Resources (hereinafter Water Resources) Practice
and Procedure Rules and Regulations. Rule 3 states:

When the subject matter of any desired relief is not
specifically covered by these rules or the Idaho Code, a
petition seeking such relief and stating the reason therefor
may be filed and will be handled in the same manner as other

pleadings.

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 1
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- - ’McMahan-argues that the petition should be denied because the cause
of action accrued upon approvél of the transfer applications (November
1985) and is thefefore barred by Section 5-224, Idaho Code [Memorandum
in Support of Moéién t§ Dismiss at 6 (hereinafter McMahan

Memorandum) ). McMahan provides no support for his position that the
statute appliéé to administrative proceeding befqre the Department of
Water Resources. McMahén's contentiénris incorrect for several
reasons.

Even if Section 5-224, Idaho Code sets forth the correﬁt statﬁté of
limitations.fér administrative proceedings, Fishrandkéame's\challenges
are not barred., First, Fish and Game'’s Petition challenges the
statutory authority of the Director of Water Resources to approve

source to another source. Challenges to the

transfers from one water

.jurisdiction of an agency can be raised by collateral attack. Idaho

Power Co. v. Idaho Public Utilities Commission, 102 Idaho 744, 749

L S R A F R

(198l1).

ERTI F- o

Lack of jurisdiction renders an order of an agency void and the

e D e e W e e oo eI en

existence of jurisdiction or authority to act is always open to

+

inquiry. 2 Am Jur 2d Administragive Law Section 489, 490 at 295-297,
Section 495 at 303-305, and caséé Eited therein. 1If therg is no
jurisdictiéﬁ. thé"actionriéhg nulii£§ énd thereris no valid-transfer.
Fish and Game also alleges that they were denied constitutional due
process rights to an adequate notice and to an opportunity to: be heard
at a meaningful time and in a meaningful manner before a wvaluable
property right was taken. An administrative action that violates a

constitutional right i1s a nullity and is subject to collateral attack.
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Utah-Idaho Sugar v. Intermountain Gas Co., 100 Idaho 368, 374 (1979); 2

Am Jur 24 Administrative Law, Section 353 at 166, 167, Section 359 at

171, 172,

Fish and Game further asserts that if the statute of limitations
applies, it did not begin to run until 1989. The record is unrebutted
that Fish and Game did not become aware of the water right transfers
until the latter part of 1989, when ﬂr. McMahan started work on the
diversion structures. McMahan seeks to have Fish and Game precluded
from challenging the transfers which were approved in 19835 even thﬁugh
for about four years McMahan did no work on the diversion, and Fish and
Game did not know that a viclation of its constitutional rights had

taken place. In Singleton v. Foster, 98 Idaho 149, 151 (1977), the

Idaho Supreme Court said "Motions to dismiss complaints on the basis of
statutes of limitation are generally viewed with disfavor." The cause
of action accrues and the statute of limitation begins to run, when a

party may sue another, Galbraith v. Vangas, Inc., 103 Idaho 912, 915,

916 (App. 1982)}. In that case the harm occurred 18 years after the
negligent act took place. The statute of limitations did not bégin to
run until the harm actually occurred, thus giving plaintiff knowledge
of defendant’'s negligence. .

In most cases, a cause of action arises when a party is harmed or
when a party should have known that they would be harmed. In this
case, Fish and Game did not and could not have known about the
transfers until the actual construction activities were observed. As
pointed out in its Petition at 7 through ¢ and discussed in detail
below at 6-8, the notice of the transfer applications was defective and
did not provide reasonable notice and therefore Fish and Game was
IDAHO DEPARTMENT OF FIéH AND

GAME 'S5 MEMORANDUM IN OFPOSITION
TO MOTION TO DISMISS - 3
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dgnied’its_p:ccedupalﬁdue*procagsvﬁighﬁs..tbibe}heérdiat,a'MEaningful
time and ip;a;megpiqggg;mmgpnér. " Therefore, the fesulting approval was
null and void.

Therefore, if Section 5-224, Idaho 'Code, applies, the earliest
peint at which the four-year time period began was when Fish and Game
knew or should have. known that their-water right would be harmed. . This
was not .until late 1989. ' The Petitién was clearly filed within that

el fie
. el

four-year periodul‘r. el
Fish and Game also raised the issue that the Director had failea to
comply with the requirement in Sections 42-108 and 42-222, Idaho Code.
The statutes provide that a transfgr can only be approved when it wiil
not interfere with an existing water right. There is no evidence in
the record that this factor was even considered, let alone provide the

Director with a sufficient basis to show the statutory requirement had

been satisfied.

“As a peneral rule, administrative authorities are tribunals of
limited Jurlsdlctlon and their Jurlsdlctlon is dependent
entirely upon the statutes reposing power in them and they
cannot confer it upon themselves, although they may determine

- whether.they: have itc ~If:the provisions: of the statutes. are
not met and compliance is not had with the statutes, no
jurisdiction exists. : ‘

Alpert v. Boise Water Corp., 118 Idaho 136, 140 (1990).

If this statutory: mandate is.not met,-then the action'is a. .. .

nullity. 2 Am Jur 24 Adminjstrative Law, Section 354 at 168 and cases

cited therein.

larguably, a cause of action would take place when McMahan actually
diverts water and reduces the Hayspur Hatchery’'s water right. That is
when the actual harm would occur. This could be a continuing cause of
action if it occurred. year:after year.. If the Watermaster or Director
took the position that McMahan could neot divert water if it interfered
with Fish and Game's water right, then arguably, there would be no

cause of action.

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 4
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Fish and Game also raised ﬁhe issue that apprﬂval of the
application was not in the loéal public interest. Section 42-222(1),
Idaho Code, requires this determination. The public interest is
dynamic and may vary from time to time - as the relative importance of
the wvarious factors changes. The Director has an affirmative duty to

consider this factor. Shokal v. Dunn, 109 Idaho 330, 337 (1985).

Nevertheless, this was not done, and-Fish and Game has the right to
challenge this failure to comply with a statutory duty when Fish and
Game knew or should have known that it took place. Again failure fo
comply with the statutory mandate makes the action a nullity and
subject to collateral attack and it is always open to inquiry. 2 Am.

Jur 2d Administrative Law, Section 354 at 168: Section 489 at 295 and

cases cited therein.
An invalid order is not enforceable, but if for any reason an
order is supposed to be invalid, it should not be ignored; the
person against whom it operates should seek a modification of
the order or a review. However, a void act is a mere nullity,
and has no legal effect whatever, and it is not necessary to
have it set aside. A void order is not binding and may be
disregarded or challenged in a collateral proceeding, and it
affords no protection for acts done under it. :

Id. Section 482 at 289 (and cases cited therein).

Fish and Game also raised the issues of a possible forfeiture and
failure to put water to a beneficial use. There is no statute of
limitations that applies to these issues. 1In fact, it is only possible
to raise these issues after an individual finds out that a forfeiture
or a failure to put water to a beneficial use has taken place. 1In this
case, Fish and Game had no duty to inquire into these issues until it

knew or should have known these reduced ripghts might be transferred.

Due to the lack of reasonable notice, Fish and Game did not find out

IDAHO DEPARTMENT OF FISH AND
GAME 'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 5
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until'1989'that*the;waterirightsihéd=been‘transfeered from Aubrey Creek
(Thompson Creek): to Loving Creek, which supplied water to the Hayspur
Hatchery. Once Fish and Game found out about the. transfers, it began
an inquiry into the facts surrounding the transfers and notified
McMahan and Water Resources of its concerns. Despite these concerns,
Fish and Game entered ihnto negotiations with McMahan. "However;
negotiations to..resolve this matter,eere,terminated on February 12,
1991. McMahan was aware that Fish and Game was considering challenging
the  transfers as early as April 5, 1990. This is demonstrated by Mf.
Speck’s letter-of that date:to Mr. €arl Nellis.: (Attachment A).

In addition, forfeiture and/or failure to put water to. beneficial
use and perhaps other issues could be raised as objections to the
Special Master’'s Report in the Snake River adjudication. Instead of

waiting until’that.time or.until McMahan actually harmed Fish and Game

v . v G L - s
I G Wt [V R < :

by dlvertlng water and thus redu01ng Flsh and Game 8 supply to thelr

hatchery, Flsh and Game sought an adJudlcatlon on the valldlty of the

P B

transfers. . . T

For the reasons given above McMahan s Motlon To Dismiss should be
denied, and the Dlrector should schedule a hearlng to properly con31der
the merits of FlSh and Game ] Petltlon

II. THE NOTICE GIVEN BY WATER RESOURCES WAS DEFECTIVE AND DID NOT
MEET THE REQUIREMENTS FCOR PROCEDURAL DUE PROCESS

McMahan argues that notice was sufficient in this case because Fish
and Game could have examined the application once they read the notice
published by Water Resources and then could have determined that the
new source was Loving Creek. (McMahan's Memorandum at 8). This
argument is without merit. McMahan correctly peints out, citing

Nettleton v. Higginson, 98 Idaho 87, 90 (1977) that whenever someone

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 6
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can be deprived of a property right, due process requires an adversary
proceedings. McMahan in his Memorandum at 9 states:

Thus, whenever there is a proceeding by which someone can be
deprived of a water right, there must be

[NJotice reasonably calculated, under all the
circumstances, to apprise interested parties of the pendency
of the action and afford them the opportunity to present their
objections (citations omitted). The notice must be of such
nature as reasonably to convey the required information. . . ,

Mallane v. Central Hanover Bank & Trust Co., 339 U.S5. 306, 314, 70
s.Ct. 652, 657, 94 L.Ed. 865, 873 (1950); Giacobbi v. Hall, 109
Idaho 293, 707 P.2d 404 (1985).

However, the notice published by Water ReSOurées failed to
reasonably identify the original source (Aubrey Creek) by the name
indicated on published maps (Thompson Creek). McMahan acknowledges
this problem in his Memorandum at 2, where he states, "(Aubrey Creek is
not identified on USGS maps - it is probably the same as Thompson Creek
as there are no Thompson Creek }ights in the Frost Decree)." The
neotice alse failed to identify that the water was going to be diverted
from a new source {(Loving Creek). The new diversion point was only
identified by a legal description and is not notice reasonably
calculated under all the circumstances to apprise Fish and Game that
their water rights on Loving Creek would be affected. Fish and Game
does not have any water rights on Aubrey Creek. The defective notice
was insufficient to place a duty on Fish and Game to check out the
legal description and ascertain that it was on Loving Creek or io
contact Water Resources and ask for a copy of the application as
contended by McMahan. Memorandum at 8 and 9. If the notice had
indicated that the new source was Loving Creek, then perhaps a duty

would have arisen to determine where the diversion point was located.

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 7




o W C®m™ N ! s Y ON

RN N RN N NN A 4 b ad el eh edh ed o
o] wn N [ ro — [=) w o -~ o - E-N w N — o

2t
~J

¢ Afiyone “rédding theé riotice would have reasonably determified: (however
incorrectly) that the new diversion point was going to be located
somewhere on Aubrey Creek. It would be unreasonable to assume that a

reader without water rights on Aubrey Creek would have thought to

)

obtain a quadrangle map to determlne where the new dlver51on point was

LR R UL 0O BV a0l d el e ‘_,‘ P RN ) Ll e

located. He or she would have simply concluded the notlce hadhgé
effect on the reader. Furthermore, it is unreasonable to assume that
the averagé;citiien wdﬁldwbé able to ascertain the location, even ‘if he
or she had obtained the correct map. If the reader had determined £he
location, he wé;lé thlnk';ometh;ng elséhéés.wrSné;”beéause no Aubrey
Creek would be shown on the map,.

McMahan arguéélthat the Waﬁef Resources data Sase reveals 29
recorded water rights on Loving Creek and that there are more users
downstream on Silver Creek; therefore, it was ﬁot feasible to provide
individual notice. (McMahan's Memorandum refers to an Exhibit A
allegedly shoﬁlng récorded water rlghts on Lov1ng éreek 5ut.no such

R LERRE = A

exhibit was attached. The only Exhlblt A is Mr. Nellls s letter to

D= zorepsr desoriviion 209 1s voci nOUICE veEsol: UL

WatEI—RESOUICES } Information furnished Fish and Game shows only 17
individuals, except for McMahan, would have had to be notified.
(Attachment B). Undoubtedly, some of these individual’s water rights
are above McMahan’s diversion. Providing individual notice would not
be an onerous task, especially when Water Resources routinely notifies
all water rights holders in a stréaﬁ reach when Water Resources is
considering a proposed minimum stream flow.

The issue is whether the legal notice was adequate to satisfy the
constitutional due process standard'of providing reasonable notice. As
indicated above and in Fish and Game’s petition, it was not.

IDAHO DEPARTMENT OF FIéH AND
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Therefore, Fish and Game was deprived of a property right without the
opportunity to be heard at a feasonable time and in a reasonable manner
and the resulting approval was a nullity,
III. GRANTING THIS PETITIOM DOES NOT UNDERMINE THE STATUTES
NOR GREATLY REDUCE REASONABLE EXPECTATIONS OF PARTIES WHO
RELY ON DEPARTMENT PROCEDURES

McMahan argues that Section 42-222, Idaho Code, provides for a
party to protest a transfer application and for a timely appeal by an
aggrieved party, Section 67-5215, Idaho Code (McMahan Memorandum at
13-14). Fish and Game agrees with this position. However, McMahaﬁ is
incorrect when he contends that entertaining this Petition would open
the door to challenge other long-settled water rights.

Fish and Game was never given notice that its water rights would be
impaired. Therefore, it could not protest the applications,
participate in the transfer proceeding, nor file a timely appeal from a
1985 decision. Under this unique set of circumstances, granting Fish
and Game's Petition does not pose a threat to other long-settled water
rights.

IV. FISH AND GAME'S PETITICON IS NOT BARRED BY THE DOCTRINE OF
LACHES '

McMahan is correct in this statement concerning the four elements
of laches. (McMahan Memorandum at 15-16. Laches is an equitable

defense. Broocks v. Standard First Insurance, 117 Idaho 1066, 1071,

1072 (1990). 1In order to assert this defense, McMahan should come in
with clean hands. As indicated helow, he does not.

The four elements of laches are (1) defendant invades plaintiff’s
rights; (2) delay in asserting plaintiff’s rights, plaintiff having

knowledge and opporgunitx to act (emphasis added); (3) defendant’s lack

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM 1IN OPPOSITION
TO MOTION TO DISMISS - 9
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of knowledge ‘that plaintiff would::assert his;rights; and:(4) injury.;or
prejudice to defendant if suii;is_not_ba:red.‘hLapse_othime_is not
contrelling in determining applicability of the defense. 1Id.

There is no doubt that Fish

D T‘:l::.f_n;c‘\ SR T D AT T L AT e e oS

diversion under the transfers. 1In fact, nowhere in its pleadings does

and Game will be harmed by McMahan's

L

McMahan assert that Fish and Game ‘will not :be harmed. -:Therefore, .the

.first element is satisfied.

However, :the second elément  is not met -since Fish and Game acted
promptly to assert its rights once it had knowledge and an opportunity
to act. The third element is also not.satisfied because McMahan was
informed Fish and Game would challenpe the wvalidity of the transfers at
a hearing on 37-08570.

It is difficult to see how McMahan can assert the fact that Fish
and Game delayed the assertion 6f its rights. Fish and Game first
became aware that the transfers had been approved when Mr. Esselman
observed the construction of the diversion structures in 1989 and
ingquired of the Watermaster, what was going on. He was informed that
the transfers had taken place.. “Larkin Affidavit at 2. McMaEFn.later
filed applications No. 37-08569, 37-08570 and 37-08571, which were
protested by Fish and Game on November 16, 1989. (Attachment C}.
McMahan was informed of Fish énd Game's concerns and discussions were
held on Jandé}yJii}"iQQO tb'éeé'lf Ehe:situation could be resolved.
(Attachment D). On januarf 9; 1990 a pre-hearing conference was
scheduled for February 2, 1990. (Attachment E). Water Resources
cancelled the-pre-hearing conference on January 26, 1990 due to a
schedule conflict and-bECausé thé parties wished to negﬁtiate further.
(Attachmeﬁt F}. Tﬁe‘négotiations Qere‘deiafed due ﬁo a faiiﬁré by
IDAHO DEPARTMENT OF FISH AND

GAME'S MEMORANDUM IN OPPOSITION
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McMshan to provide Fish and Game with well draw déwn information
(Attachment G). This informaﬁion was not receivea until August 14 and
August 16, 1990. (Attachments H and I). Mr. Speck was informed very
early that Fish and Game felt that legal challenges could be made to
the transfers. This fact is indicated by his letter to Mr., Carl Nellis
dated April 5, 1990 (Attachment A). During the negotiations, Mr. Speck
was also informed that Fish and Game‘would raise the validity of the
transfers if a hearing was held on application 37-08570 seeking to
divert water year round from Loving Creek. The parties held a |
negotiation session at the Hayspur Hatchery on June 6, 1990, where an
"understanding" was reached by the parties. To effectuate this
"understanding"” the parties had independent discussions with Water
Resources personnel. However, on August 1, 1990, McMahan attempted to
change the terms of the "understanding” (Attachment J). It is
interesting that after his actions, McMahan now seeks to assert an
equitable defense. However, he does not come in with "clean hands."®
The old maxim should apply, "He who seeks equity must do equity." It
was McMahan who delayed in providing information and who sought-to
change the "understanding."

In a telephone call on August 8, 1990, Mr. Speck was informed that
Fish and Game objected to McMahan's proposed modification. Mr. Speck
indicated that the parties only had an "understanding,” not an
agreement, thus McMahan was not bound by his earlier position. In a
letter dated August 28, 1990, Fish and Game indicated a willingness to
withdraw the protests to the applications for groundwater and water
from an unnamed ditch, but also indicated Fish and Game would continue

its protest to the diversion from Loving Creek and planned to go ahead

with a hearing.

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
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wetzInra ifollow-up Fetteren (November k&;ll@go;:fish:and,Game,stated
that as indicated in earlier éonversations, Fish and Game intended to
challenge the transfers on several grounds. (Petition at 4. Exhibit
12. Attachment L). Mr. Speck acknowléedged this fact in his letter of
November 29, :1990 (Attachment M). -~ On-December 18, -1990, Fish:and Game
notified-the ‘Director-of:WateriResources .of its intent:to-challenge the
transfers:on several .grounds . at theyﬁearing on application 37-08570
{Petition at 4, Exhibit 11, Attachment N).

On JanuaFy 14, 1991, McMahan sought to reopen negotiations on
Application 37-08570. Counsel.for McMahan, Mr. James Speck, indicated
he would be out of the office until February 1, 1990 [sic) (Attachment
0). In a telephone discussion: on February 11 and 14, 1991, Fish and
Game notified Mr. Speck that it was not interested in McMahan's latest
proposal and tentative hearing dates were discussed. Thus,
negotiations to resolve the matters ceased on this date.

Mr. Loren Holmes notified Fish and Game on April 19, 1991 that a
pre-hearing. conference could not -be held until after-May 16, 1991 due
to Mr. Speck’s being out of town. (Attachment P). By letter on June
20, 1991, Fish and Game notified Mr. Loren Holmes it could attend the
July 9, 1991 pre-hearing conference on 37-08370 and appended a copy of
the December 18, 1990 letter to Director Higginson to show what other
issues should be considered at the hearing. (Attachment Q).

A pre-hearing conference, was held on August 22, 1991. At that
time Mr. Holmes was informed that Fish and Game intended to challenge
the validity of the transfers at the hearinp on application 37-08570

and that McMahan had been informed of this fact.

IDAHO DEPARTMENT OF FISH AND
GAME'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 12
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The hearing was tentatively scheduled for October 23, 1991.
(Attachment R). On September.ZS, 1991, McMahan notified the parties he
was withdrawing application 37-08570. (Attachment S5). Fish and Game
received notice on October 8, 1991 that the proceeding on 37-08570 had
been concluded. (Attachment T). Only eight days later, Fish and Game
filed its Petition to Rescind or Modify Approved Transfers.

Clearly, Fish and Game did not délay in asserting its rights and
also notified McMahan of the potential challenge and proceeded in an
attempt to resolve the matter. When this attempt was unsuccessful;
Fish and Game prepared for a hearing that would have considered the
validity of the transfers. Once McMahan withdrew his application, the
issues could not be considered at the hearing. Only eight days after
notification that the matter was concluded, Fish and Game filed its
Petition seeking to rescind or modify the transfers. Thus, the second
and third elements necessary for the laches defense are not met.

In regard to the fourth element of laches, that McMahan would be
injured or prejudiced by Fish and Game’s delay in asserting its
rights, McMahan was aware as early as April 5, 1990 that Fish énd Game
was considering challenging the validity of the transfers. (Attachment
A). During the negotiations, Fish and Game indicated it would seek a
decision on the wvalidity of the transfers during the hearing on
37-08570,

Despite this notice and the fact McMahan sought to change the terms
of the "understanding" reached on June 6, 1990, thus causing the
negotiations to break down, McMahan continued to spend money not only

on the diversion works and pipe but also on his entire irrigation

IDAHO DEPARTMENT CF FISH AND
GAME 'S MEMORANDUM IN OPPOSITION
TO MOTION TO DISMISS - 13
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system:which: involves.several water.right s.:- o-The complicated system
involves much more than his diversion;wqus from Loving Creek
(Attachment U and McMahan Memorandum at 17). There has been no showing
that his system cannot work without the diversion from Loving Creek.. -
In fact, McMahan ackcnowledged in the January 11, 1990-discussions with
Fish and Game that he could operate his stream without Loving Creek
water. (Attachment D). .. ... ., . z;A--

McMahan acknowledges that only $14,743.82 of the total expenditures
were solely related to the Loving Créek diversion, (Id. at 17).

This loss is small compared to the damage Fish and Game and the
citizens of Idaho will suffer if McMahan is permitted to divert from
Loving Creek and thus-reduce the water supply to the Hayspur Hatchery.
{See Larkin affidavit at 2-4). Even if Fish and Game's Petition is
granted and its water rights protected, McMahan would be able to use
his diversion if water is available in excess of existing water
rights. This would meet the legislative intent of the statute, to
allow transfers at various places on-the same source if they. de not

harm existing water rights.

--CONCLUSION
For the reasons given above and in Fish and Game's Petition,
McMahan's Motion To Dismiss should be denied and the Director of Water
Resources should proceed with  a hearing on Fish-and Game’s Petition.

DATED this 20th day of November, 1991.

'Stepﬁgn . Goddard
Deputy Attorney General

IDAHO DEPARTMENT OF FISH AND
GAME'3 MEMORANDUM IN OPPOSITION
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CERTIFICATE OF SERVICE
I hereby certify that on ﬁhis 20th day of November, 1991, I caused
to be served a true and correct copy of the above IDAHO DEPARTMENT OF
FI5H AND GAME'S MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS by
placing a copy thereof in the U.5. Mail, postage prepaid, addressed to:
James P. Speck, Esqg.
Hopue, Speck & Aanestad

Post QOffice Box 987
Ketchum, Idaho 83340
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HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSQOCIATION

ATTORNEYS VISH Yy LrTrme
TERRY G. HOGUE ' 120 EAST AVENUE HAILEY OFFICE:
JAMES P. SPECK POST OFFICE BOX 987 garnie WEST CROY STREET
;ag;:gc:;: 1: é\RAAl;iS;‘;AED KETCHUM, 1DAHO 83340 %josr OFFICE BOX 460
- (208) 726-4421 A HAILEY, IDAHOQ 83332
TRACY DUNLAP Y . = (208). 7883367
- FAX (208) 726-0752 - Eﬁ( ) 768-3567 o,
April 5, 1990 T
[DFG
Mr. Carl H. Nellis ‘ )
Idaho Fish & Game Ben 10 mun
Region 4 ! R
g “Cub-u-_/]-v-m-_... e

868 East Main Street S
Jerome, Idaho 83338 ——

Re: William A. McMahan
Applications for Permit No. 37-08569, 37-08570
and 37-~08571

Dear Carl:

As you know, the protest by the Department of Fish and
Game is the only unresolved issue for Bill McMahan's applications
for permit. The protests by Bill Molyneux and the Big Wood Canal
Company have been withdrawn.

I understood from our last phone conversation in early
March, 1990, that the Department has three primary concerns.
First, you wanted to know what minimum flow through the system is
necessary to support the wildlife habitat. Enclosed you will
find a letter to Bill McMahan from Mr. Dale E. Miller, of Inter-
Fluve, Inc., the developers of the system. As you can see, it is
rather difficult to estimate such an appropriate minimum flow. I
hope this information provides an answer to your guestions.

Second, you were concerned about the possible drawdown
of the proposed groundwater diversion. However, as you kncw, the
well has already been approved for 6.0 cfs for irrigation and
will be put to use for that purpose commencing this summer. Is
the drawdown information still important to resclving the
Department's protest? If so, please let me know and I will
attempt to have Chuck Brockway provide that information.

Third, you indicated that the Department was still
considering its ability to challenge the approved transfers of
the surface water irrigation rights to Loving Creek. Please let
me know whether or not your legal counsel has advised you to
proceed with such a challenge. If so, I would like to address
that issue directly.

AR R E T I e R R R e R R L S D T S R R B RS TR e e e e s . e

ATTACHMENT A
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Finally, enclosed you will find a copy of the schematic

dlagram of the system.

I will be out of’ the offlce until May 7, 199%0.

?are unable to come up with appropriate suggestlons and B
- -resolutions in order to obtain the Department's consent o

proceed with our project, I- would like to schedule the-

appropriate hearing before :the Department of Water Resources’ 1n
May, 1990. Please direct a letter to me at my office during my
absence to let us know the Department's current position on these »
matters. Thank you

'":h ones Sincerely yours,

s Moo Seeno HOGUE, SPECK & AANESTAD

b Lo

ames P. Speck
JPS:b
Encl.

. - IR} -
;.-"”': 3T et

ces W1111am A. McMahan
cc w/Encl: Charles E. Brockway

s MEA et lide mma t st e
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RSHSRIES, HYCPOLCGY AND RESCURCE ENRANCEMEAT -
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Sincersliv vours

Dear Bill,
Recently you asked me o address the issue-of minimum flow required for the pond and spring
creek system we constructed on your preperty hear Ganneft. You mentioned this information
might be of assistance in your application for water rights.

Thare Is a centain amount of water that arises as groundwater on the property. However, we
" ‘designed the system figuning that the majority of water for the ponds and stream was lo come from
~ one of three sources: 1) the diversion from Loving Creek; 2) pumped from a well; and 3)
recirculated/pumped from the lower to the upper pond.

A continuous flow of water Is necessary to maintain the pond and creek system. The ponds
should have a continuous suppiy of water so that nutrients do not become too ¢on¢entrated;
nutrients should be slowly drained from the pond with the surface outflow of water. The same is
true in natural ponds; without a frequent outflow ponds eutrophy mors rapidly. Continuous flow in
the stream is necessary to maintain productivity and to provide hatitat for trout. Water depth,
veloclty, tamperature and the amount of dissolved oxygen availatle to fish all depend on the
amount of water flowing in the stream. Furthermore, gravels and emergent vegetaion must be
kept wetted; these provide imporiant invertebrate habitat (insects are the primary tood base for
troul species).

While our designs for the spring creek were based on commonly accepted open-channel flow
formulas, our designs aiso depended on our experience constructing similar streams. Because
emergent vegetation (which varies throughout the year) will play a large role in dictating channel
hydraulics in this stream, it is difficult to predict water depths and velocities with precision.
Similarly, it is difficult to estimate a suitable "minimum tiow™. None the less, a flow between 2 and 3
cubic feet per second will likely be suitable to sustain the fishery resource in the ponds and spring
creek.

Clearly, one should recognize the ditference belween a mainienance flow that will simply sustain
the fishery and an optimal flow that will promota a healthy, reproducing fishery.

| hope this information assists with your water right appfication process. Please fell Iree to give me
a call if you have any further questions. _ :

Sincerely,
/A

Dale E. Miller ™~

Hydrologist/Principal

'
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b_.r RMG WATER RIGHTS SUMMARY REPORT PAGE : 1
~ ... WR=RUMBER: _ CURRENT OMWNER: PRIORITY DATE: STAGE:
. . ~=%7-00252 WILLIAM A. MC MAHAN 06-01-1887 DECREED
LAURA L. MC MAHAN
P.0. BOX 3125
KETCHUM, 1D 833400000
COUNTY: BLAINE WATER-DIST: 37
SOURCE: AUBREY SPRING TRIBUTARY: SILVER CREEX
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 2.500
TOTAL: 2.500
DECREE PLAINTIFF: S. ©. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.
REMARKS: TRANS. 3198/3199.
POINT OF DIVERSION: Twp Rge Sec Tract tot
_ 01s  19E 14 ME NE
[}
s PLACE OF USE: Twp  Rge  Sec Tract Lot  Acres
015 19E 13 NE SW 9.0
01s  19E 13 MW SW 34.0
01s 19E 13 SW SW 36.0
01s 19€ 13 SE SW 30.0
TOTAL ACRES: 109.0
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-007068 CLYDE MOLYNEUX 03-15-1883 DECREED
NINA MOLYNEUX
1D 83330
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.924
DOMESTIC
TOTAL: 0.924
DECREE PLAINTIFF: §. C. FROST, ET. AL.
" DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 900,

RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.

P/D DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Tup Rge Sec Tract Lot
: 01s 19E 24 SE NW
01s 2QE 20 SW SE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
018 20E 16 NE SW
01s 20E 16 SE SW
01s 20E 20 NE NE

APR 3 0 1999

ATTACHMENT B
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WR-NUMBER:  37-007068 (cont'd)

PLACE QF .USE: Twp Rge Sec Tract Lot Acres

01s 20E 20 SE NE
. Ois 20E 21 NE NW
N 01s 20E 21 NW NW
01s 20E 21 SW NW
01s 20E 2i SE NW
------------------------------------------------------ P—-----h----------.--------n----------n---------.-.-------..-..h------
WR-NUMBER: CURRENT OWNER: . o PRIORITY DATE: STAGE:
37-00706C A. W. MOLYNEUX 03-15-1883 DECREED
MAXINE MOLYNEUX :
ID 83330
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEX
WATER USE: : - DIVERSICON RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION - 0.700
OOMESTIC
TOTAL: ' 0.700

DECREE PLAINTIFF: $. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS. WATER COMPANY, ET. AL.
el

REMARKS: TRANS. 900. :
RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/D DETERMINED FROM WATERMASTER,

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 13 SW NW
PLACE OF USE: Tup Rge Sec Tract Lot Acres
01s 20E 19 SW ONW 2
018 20E 19 . SE NW
i 01s 20E 19 NE SW
01is 20E 19 NW SW 3
WR - NUMBER : CURRENT OWNER: PRIORITY DATE: STAGE:
37-00638 HEBER STANFIELD . C 04-01-1884 DECREED
COUNTY: BLAINE WATER-DIST: I7M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: ‘ DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD T0:
IRRIGATION 0.200
TOTAL: 0.200

DECREE PLAINTIFF: §. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: SOURCE GIVEN INCORRECTLY IN DECREE AS LITILE WOOD RIVER.
PsD NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
AC, IRRIG, NOT SPECIFIED. FARM = 237 AC.



TOTAL:

0.400

REPORT IDA . o_rnR1v N1 UF LER RE._ . S N T
.. RMG - WATER RIGHTS SUMMARY REPORT PAGE: 3
WR-NUMBER:  37-00638  (cont’d)
POINT OF DIVERSION: TWp Rge Sec Tract Lot
01s 19E " SE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 18 SW NW 2
018 20E 18 SE NW
018 20E» 18 NE SW
01§ 20€E 18 NW SW 3
01s 20€E 18 SW SW 4
018 20E 18 SE SW
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-00442 A. W. MOLYNEUX 07-08-1884 DECREED
P. 0. BOX 400
BELLEVUE, 1D 83313
COUNTY: BLAINE WATER-D1ST: 37H
SOQURCE: SPRING TRIBUTARY: BUTTE CREEK
LOVING CREEK SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERICD TO:
IRRIGATION . 1.600
TOTAL: 1.600
DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT: ALTURAS WATER COMPANY, ET. AL.
REMARKS: TRANS. 2552.
SEE ORDER CORRECTING P/U DATED 6-26-1914.
RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR. & SPRING
POINT OF DIVERSION: Twp  Rge  Sec fract  tot
018 - 19E 13 SW NW
018 19 13 NW SE
PLACE OF USE: wa Rge Sec Tract Lot Acres
018 19€ 13 NE SE 40.0
01s 19€ 13 NW SE 10.0
L 018 19E 13 SE SE 28.0
01s 20E 19 NW NW 1 29.0
" . TOTAL ACRES: 107.0
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-01082¢C A. W. MOLYNEUX 07-08-1884 DECREED
P. 0. BOX 400
BELLEVUE, ID 833130000
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOQVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.400 04701 11701
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WR-NUMBER:
37-010820

WR~NUMBER:
37-00637

IDAHU DErPmR1. NT WATER _oJL. 3 e dED ot
WATER RIGHTS SUMMARY REPORT PAGE 4
37-01082C (cont’d)
DECREE PLAINTIFF: N. R. UOﬁDHORTH‘ET. AL.
DECREE DEFENDANT: FRANK ANTHONY ET. AL., AMEMNDED
REMARKS: TRANS. 2553.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
018 19E 13 SW NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
' 018 20E 24 NE MNE 26.0
018 Z0E 24 NW NE 1.0
TOTAL ACRES: 27.0
CURRENT OWNER: PRIORITY DATE: STAGE:
H. H. NEAL 07-08-1884 DECREED
HAILEY, 1D 833330000
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEX : . TRIBUTARY: SILVER CREEK
WATER:LUSE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.400
TOTAL: 0.400
DECREE PLAINTIFF: N. R. WOODWORTH:ET. AL.
DECREE DEFENDANT: FRANK ANTHONY ET. AL., AMENDED
REMARKS: TRANS. 668. o ‘
P/D GIVEN IN TRANS. AS NESW S$24; PRESENT P/D FROM WATERMSTR.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
015 19E 24 SE NW
[ RN
PLACE OF USE: Twp Rge Sec Tract Lot Acres
013 20E 17 SW SW
01s 20E 17 SE SW
D1s 20E 17 SW SE
01s 20E 18 SE SE
i )
CURRENT OWNER: PRIORITY DATE: STAGE:
HEBER STANFIELD 04-01-1885 DECREED
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SI[LVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 3.800
TOTAL: 3.800

DECREE PLAINTIFF:
DECREE DEFENDANT:

S. C. FROST, ET. AL.
ALTURAS WATER COMPANY, ET. AL.
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WR-NUMBER:
WR-NUMBER :
Lo 37-00630A
Mo
WR-NUMBER :
37-006308

WATER RIGHTS SUMMARY REPORT PAGE: 5
37-00637 (cont'd)
REMARKS: SOQURCE GIVEN INCORRECTLY IN DECREE AS LITTLE WOOD R.
P/D NOT GIVEN [N DECREE BUT DETERMINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 237 AC.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 11 SE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 18 SW NW 2
01s 20E 18 SE NW
018 20E 18 NE SW
018 20E 18 NW SW 3
01s 208 18 SW SW 4
01s 20E 18 SE SW
CURRENf OWNER: PRICRITY DATE: STAGE:

CHARLES C. SMITH 06-30-1883 DECREED
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:

IRRIGATION 0.300

TOTAL: 0.300
DECREE PLAINTIFF: §. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.
REMARKS: TRANS. 2482,
RT. DECREED., FROM BUTTE CR. BUT DELIVERED FROM LOVING CR..
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 24 SE NW
PLACE OF USE: Tuwp Rge Sec Tract Lot Acres
01s 19E 24 SW NE
0is 19E 24 SE NE
01s 19E 24 SE NW
01s 19€ 24 NE SE
CURRENT OWNER: PRIORITY DATE: STAGE:

KEMMETH D. WORTHINGTON 06-30-1885 DECREED

JUNE 1. WORTHINGTON

RT. 1

BELLEVUE, ID B3313
COUNTY: BLAINE WATER-DIST: I7M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:

IRRIGATION 0.400

TOTAL: 0.400
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WR-NOMBER: 37-00630B {(cont'd)

DECREE PLAINTiFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS. WATER COMPANY, ET. AL,

REMARKS: TRANS. 2482.

o RT, DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR.
PCINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 24 SE NW
01s 19€ 24 NE SE
PLACE OF USE: Tup Rge Sec Tract Lot Acres
01s 19E 24 NE SE 20.0
. TOTAL ACRES: 20.0
t
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-00351 .CHRISTIAN MNISSON 046-01-1886 . DECREED
H. P. JOHNSON
COUNTY: BLAIME WATER-DIST: 37M
SOURCE: LOVING CREEX TRIBUTARY: SILVER CREEK
. SILVER CREEK ‘ LITTLE WOOD RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERICD TO:
IRRIGATION 0.500
TOTAL: 0.500

DECREE PLAINTIFF: §. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

RfﬁARKS: P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM BUTTE CR., BUT DELIVERED FROM LOVING & SILVER CR

PdINT OF DIVERSION: Tup ﬁge Sec Tract Lot
018 19E 24 SE NW
01s 19E 25 NW N
PLACE OF USE: Tﬁp Rge Sec Tract Lot Acres
018 19€ 25 NE NE
01s 19€ 24 SE SE
WR-NUMBER : CURRENT OWMER: PRIORITY DATE: STAGE:
37-00426A NINA MOLYNEUX 04-01-1887 DECREED

CLYDE. MOLYNEUX
GANNETT, 1D

COUNTY: BLAINE WATER-DIST: 37M
SOURCE: SILVER CREEK TRIBUTARY: LITTLE WOOD RIVER
LOVING CREEK SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION
DOMESTIC

TOTAL: 0.825
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WR-HUMBER:
N
WR-NUMBER:
37-004268
i
e

PAGE:

37-00426A (cont’d)

S. €, FROST, ET. AL,
ALTURAS WATER COMPANY, ET, AL.

DECREE PLAINTIFF:
DECREE DEFENDANT:

REMARKS: TRANS. 00. [N
RT. DECREED FROM SILVER CR. 8UT DELIVERED FROM SILVER CR. &
LOVING CR.
P/D & SOURCE DETERMINED FROM WATERMASTER.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
018 19€E 24 SE NW
01s 20E 20 SW SE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 16 NE SW
0s 20E 16 SE SW
01s 20E 20 NE NE
01s 20E 20 SE NE
01s 20E 21 NE NW
01s 20€ 21 NW NW
01s 20E 21 SW NW

ois 20€ 21 SE NW

CURRENT OWMER: -
IVAN MOLYNEUX
DONNA MOLYNEUX . o
GANNETT, ID . _ -

PRIORITY DATE:
04-01-1887

COUNTY: BLAINE .
SOURCE: LOVING CREEX
WATER USE:

IRRIGATION

DOMESTIC

- TRIBUTARY:
DIVERSION RATE:
1.050

SILVER CREEK
DIVERSION VOLUME:

TOTAL: 1..050

DECREE PLAINTIFF:
DECREE DEFENDANT:

§. C. FROST, ET. AL.
ALTURAS WATER COMPAKY, ET. AL.

REMARKS: TRANS. 900,
RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/D & SOURCE DETERMINED FROM WATERMASTER.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
015 19E 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 15 SW SW
018 20E 15 SE SW
618 20E 16 SW SE
n1s 20E 16 SE SE
01s 20E 20 SW HE
01s 20E 20 SE NW

STAGE:
DECREED

WATER-DIST: 37M

PERIOD FROM: PERIOD TO:



REPORT
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WR-NUMBER :
37-00426C

WR-NUMBER:
37-00694A
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WATER RIGHTS SUMMARY REPORT

37-004268 (cont'd}

PLACE OF USE: Twp Rge Sec Tract Lot Acres
: . . 01 20E 21 NE NE
! : 01§ 20E 21 NW NE
01s 20E 22 NE NW
018 20E 22 NW NW
CURRENT OWNER: PRIORITY DATE:
BRUCE LLOYD . 04-01-1887

A. W. MOLYNEUX
MAXINE MOLYNEUX

COUNTY: BLAINE

SCURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION . 0.625
DOMESTIC
TOTAL: ‘ 0.625

DECREE PLAINTIFF: S, C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.
i
REMARKS: TRANS. $00.
RT. DECREED FROM SILVER CR., BUT DELIVERED FROM LOVING CR.
P/D & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 13 SW NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
. 415 20E 19 SWONW 2
01s 20E 19 SE NW
01s 20E 19 NE SW
01s 20E 19 NW SW 3
CURRENT OWNER: . PRIORITY DATE:
. ANDREW WHITE . ! 04-01-1887
COUNTY: BLAINE
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION 1.000
TOTAL: 1.000

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 44. .
RT. DECREED FROM SILVER CR, BUT DELIVERED FROM LOVING CR.
P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.

WATER-DIST: 37M

PERIOD FROM: PERIOD TO:

STAGE:
DECREED

WATER-DIST: 37M

PERIOD FROM: PERICD TO:
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WR-NUMBER: 3I7-00694A (cont’d)

POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s  19E 24 SE N
PLACE OF USE: Twp  Rge  Sec fract Lot  Acres
01s  20E 19 NE NE
015 20E 19 SE NE
WR-NUMBER:  CURRENT OWNER: PRIORITY DATE: STAGE:
37- 006948 . R. STOCKTON 04-01-1887 DECREED
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
. IRRIGATION 0.300
. TOTAL: 0.300

DECREE PLAINTIFF: §. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 44.
RY. DECREED FROM SILVER CR. BUT DELI!VERED FROM LOVING CR.
P/D NOT IN DECREE OR TRANSFER BUT VERIFIED BY WATERMASTER.
HILINE DIV. €S. 11) IS ABANDONED ACCORDING TO WATERMASTER.

POINT OF DIVERSION: Twp Rge Sec Tract Lot
. | 01s 19€ 1" NW SE
018 19E 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 208 19 NE NE
018 20E 19 SE NE
WR-NUMBER: CURRENT GWNER: PRIORITY DATE: STAGE:
37-00712 WILLIAM A. MC MAHAN - 06-01-1887 DECREED
. LAURA L. MC MAHAN
P.0. BOX 3125
KETCHUM, 1D 833400000
COUNTY: BLAINE WATER-DIST: 37
SOURCE: LOVING CREEK ‘ TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
1RRIGATION 1.300
TOTAL: 1.300

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 3200.
RT. DECREED FROM AUBREY CR. BUT DELIVERED FROM LOVING CR.
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£
WR-NUMBER: 37-00712 (cont'd)

;]
[1]

POINT OF DIVERSION: Twp Rge Sec Tract Lot

01s 19E 14 NE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 19E 14 NE NE 15.0
01s 19E 14 SE NE 35.0
01s 19E 14 NE SE 5.0
01s 19E 13 SW NW 15.0
. TOTAL ACRES: 70.0

WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:

37-002378 - CLYDE MOLYNEUX 06-15-1887 DECREED
HINA MOLYNEUX .
GANNETT, 1D

COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
- "SILVER CREEK ‘ LITTLE WOOD RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.890
DOMESTIC . :
TOTAL: ‘ 0.890

DECREE PLAINTEFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 900, i :
RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR. &
- SILVER CR. . . ‘
P/D & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Twp Rge Se¢ Tract Lot
018 19€ 24 SE NW
01s 20E 20 SW SE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
‘ 018 20E 16 NE SW
018 20E 16 SE SW
01s 20E 20 NE NE
01s 20E 20 SE NE
01§ 20E 21 NE NW
01s 20E 21 NW NW
018 20E 21 SW NW
01s <0E 21 SE NW
WR-NUMBER : CURRENT OWNER: PRIORITY DATE: STAGE:
37-00237C MAXINE MOLYNEUX 06-15-1887 DECREED

A. M. MOLYNEUX
GANNETT, 1D

COUNTY: BLAINE WATER-DIST: 37M
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WR-NUMBER:

SOURCE: LOVING CREEK
WATER USE:
1RRIGATION
DOMESTIC
TOTAL:

. . TRIBUTARY: SILVER CREEK
DIVERSION RATE: DIVERSION VOLUME:
0.676

0.676

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. 900,

RT. DECREED FROM BUTTE CR, BUT DELIVERED FROM LOVING CR.
P/0 & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION:

. PLACE OF USE:

Twp Rge Sec Tract Lot

01s 19E 13 SW NW

Twp Rge Sec Tract Lot Acres
01s 20E 19 SW N

01s 20E 19 SE NW

01s 20E 19 NE SW

01s 20E 19 NW SW 3

PERICD FROM:

PERICD TO:

WR-NUMBER:
37-00352

WR-NUMBER :
37-00448

CURRENT OWNER:
CHRISTIAN NISSON
H. P. JOHNSON

COUNTY: BLAINE
SOURCE: LOVING CREEK
SILVER CREEK
WATER USE:
IRRIGATION
TOTAL:

PRIORITY DATE:
i 06-15-1887

TRIBUTARY: SILVER CREEX

LITTLE WOGD RIVER

DIVERSION RATE: DIVERSION VOLUME:
1.200
1.200

DECREE PLAINTIFF: S. C. FROST, EV. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.

RT. DECREED FROM BUTTE CR., BUT DELIVERED FROM LOVING & SILVER CR

POINT OF DIVERSION:

PLACE OF USE:

CURRENT OWNER:
S. P. MARTIN

COUNTY: BLAINE

Twp Roe Sec Tract Lot

01s 19€ 24 SE NW

¢1s 19E 25 NW NW

Twp Rge Sec Tract Lot Acres
01s 19€ 25 NE NE

01s 19E 264 SE SE

PRIDRITY DATE:
06-15-1887

STAGE:
DECREED

WATER-DIST: 37M

PERIOD FROM:

STAGE:
DECREED

WATER-DIST: 37

PERIOD TO:
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-«  WR-NUMBER:  37-00448 (cont’d}

SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIQD TO:
IRRIGATION 2.700
TQTAL: 2.700

DECREE PLAINTIFF: §. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: P/U CORRECTED BY ORDER DAYED 4-40-1917.
‘ P/D NOY GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR.

POINT OF DIVERSION: Twp Rge Sec Tract tot
- . 018 19E 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 17 SE SW
01s 20E 17 SW SE
01s 20E 20 NW NE
01s 20E 20 NE NW
WR- NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-00631 " CHARLES C. SMITH 06-15-1887 DECREED
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERICD FROM: PERIOD TD:
IRRIGATION 0.700
TOTAL: 0.700

DECREE PLAINTIFF: §. C. FROST, ET. AL.
DECREE DEFENDANT: .. ALTURAS WATER COMPANY, ET. AL.

REMARKS: RT. DECREED FROM SUTTE CR. BUT DELIVERED FROM LOVING CR.
i P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 160 AC.

POINT OF DIVERSION: Twp Rge Sec Tract . Lot
01s 19E 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
018 19E rd SW NE
01s 19E 24 SE NE
01s 19€ 24 SE Nw
018 19E 24 NE SE
WR-NUMBER:  CURRENT OWNER: PRIORITY DATE: STAGE:
37-00443 JULTUS MANTEY 05-15-1888 DECREED

EMMA MANTEY

COUNTY: BLAINE WATER-DIST: 37M
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WR- NUMBER

37-00443  (cont'd)

SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATION 4.000
TOTAL: 4.000

DECREE PLAINTIFF: S. C. FROST, EV. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: P/U CORRECTED BY ORDER DATED &6-26-1914.
RT. DECREED FROM BUTTE CR. BUT DELIVERED FROM LOVING CR.
P/D NOT GIVEN K DECREE BUT DETERMINED FROM WATERMASTER.

PER1CD FROM: PERIOD TO:

.................................................................................. L L L L L L L L T L L e

Wit-NUMBER :
37-00137

POINT OF DIVERSION: Twp Rge Sec Tract Lot
018 19E 11 SE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 19E 12 SW NW
01s 19E 12 NE SW
01s 19E 12 NW SW
018 198 12 SW SW
01s 19E 12 SE 5W
01s 19€ 12 NW SE
01s 19€ 12 SW SE
01s 19E 12 SE SE
01s 19€ 13 NE NW
01s 19€ 13 NW NW
01s 19E 13 SW NW
01s 19E 13 SE NW
01s 19€ 13 NE SE
01s 19€ 13 NW SE
o1s 19€ 13 SW SE
018 19E 13 SE SE
CURRENT OWNER: o , PRIDRITY DATE:
C. W. CASTLE . 06-01-1889
COUNTY: BLAINE
SOURCE: LOVING CREEK ) TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME:
IRRIGATIDN 0.800
TOTAL: } 0.800

DECREE PLAINTIFF: S. C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: SOURCE GIVEM INCORRECTLY IN DECREE AS SILVER CREEK.
P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
AC, IRRIG. NOT SPECIFIED. FARM = 120 AC.

POIKT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 24 SE NW

STAGE:
DECREED

WATER-DIST: 37M

PERIOD FROM: PERIOD TO:



WR-NUMBER:

WR-NUMBER:
37-002074

WR-NUMEER ¢
~ 37-010678

1DA DEPARI+ KT WAIER RE. . .S wrlBe wd 40
WATER RIGHTS SUMMARY REPORT PAGE : 1%
37-00137  (cont’d)
PLACE OF USE: Twp Rge Sec Tract Lot Acres
. 01s 20E . 19 SW NE
. 01s 20E 17 NW SE
01s 20E 17 SE SE
CURRENT OWNER: PRIORITY DATE: STAGE:
THOMAS EMBLETON 04-01-1890 DECREED
I
COUNTY: BLAINE WATER-DIST: 37
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEX
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIGD TO:
IRRIGATION 1.000
TOTAL: 1.000
DECREE PLAINTIFF: §. €. FROST, ET. AL. .
DECREE DEFENDANT: ALTURAS WATER COMPANY, ET. AL.
REMARKS: TRANS. 126.
P/D MOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM CHANEY CR. BUT DELIVERED FROM LOVING CR.
AC. IRRIG. NOT SPECIFIED. FARM = 80 AC.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
018 19E 15 NE SW
01s 19E 15 NW SW
01s 19E 15 SW SW
01s 19€ 15 SE SW
CURRENT OWNER: PRIORITY DATE: STAGE:
VAN CUNNINGHAM 04-01-1890 DECREED
PICABD, 1D 833480000
COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.800
TOTAL: 0.800

DECREE PLAINTIFF:
DECREE DEFENDANT:

N. R. WOODWORTH ET. AL.
FRANK ANTHONY ET. AL., AMENDED

REMARKS: P/D & SOURCE NOT IN DECREE BUT DETERMINED FROM WATERMASTER.
TRANS. 61.
POINT OF DIVERSION: Twp ‘ Rge Sec Tract Lot
018 19€ 1 NW SE
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- WR-NUMBER: 37-010678 (cont’d)
PLACE OF USE: Twp Rge Sec Tract Lot Acres
018 20E 18 SE SE
v
WR-HUMBER: CURRENT OWNER: PRIOCRITY DATE: STAGE:
37-00138 C. W. CASTLE 05-15-1890 DECREED
COUNTY: BLAINE WATER-DIST: 37
SOURCE: LOVING CREEX TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATICN 1.200
TOTAL: 1.200
DECREE PLAINTIFF: S, C. FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.
REMARKS: SOURCE GIVEN INCORRECTLY IN DECREE AS SILVER CREEK,
p/D NOT GIVEN [N DECREE BUT DETERMINED FROM WATERMASTER.
AC. IRRIG. NOT SPECIFIED. FARM = 120 AC.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19 11 NW SE
01s 19 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 19 SW NE
018 20E 17 NW SE
01s 20E 17 SE SE
WR-NUMBER : CURRENT OWNER: ‘ PRIORITY DATE: STAGE:
37-00095¢C A. W. MOLYNEUX 05-29-1893 OECREED
MAXTNE MOLYNEUX
GANNETT, ID
COUNTY: BLAINE WATER-DIST: 3I™M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.650
DOMESTIC .
TOTAL: 0.650

DECREE PLAINTIFF:
DECREE DEFENDANT:

REMARKS: TRANS. 900.

§. C. FROST, ET. AL.
ALTURAS WATER COMPANY, ET. AlL.

RT. DECREED FROM SILVER CR. BUT DELIVERED FROM LOVING CR.
P/D & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION:

Tract Lot
SW NW

Twp Rge Sec
01s 19€ 13
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_WR-NUMBER:  37-00095C (cont’d)

PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 20E 19 SW NW 2
018 20E 19 SE NW
. 01s 20E 19 NE SW
. . 01s 20E 19 NW sW 3
WR-NUMBER : CURRENT OWNER: PRIORITY DATE: STAGE:
37-00632A . A. W. MOLYNEUX 056-03-1897 DECREED

- MAXINE MOLYNEUX
" GANNETT, 1D

COUNTY: BLAINE WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: ; DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIGD TO:
IRRIGATION 0.750
DOMESTIC ‘ ;
TOTAL: 0.750

DECREE PLAINTIFF: S, C. FROST, ET. AL.
DECREE DEFEKDANT:  ALTURAS WATER COMPANY, ET. AL.

REMARKS: TRANS. %00,
RT. DECREED FROM BUTTE CR. & POWERS CR. BUT DELIVERED FROM
LOVING CR. .
P/D & SOURCE DETERMINED FROM WATERMASTER.

POINT OF DIVERSION: Twp dge Sec Tract Lot

01s 19 13 SW KW
PLACE OF USE: Twp  Rge  Sec Tract Lot  Acres

01S  20E 19 SW Y 2
01s  20E 19 SE KW
E 015 20E 19 NE SW

01 20E 19 NW SW 3

WR-NUMBER:  CURRENT OWNER: N PRIORITY DATE: STAGE:
37-00632D  CLYDE MOLYNEUX . 06-03-1897 DECREED

NINA MOLYNEUX
GANNETT, 1D

COUNTY: BLAINE ‘ WATER-DIST: 3™
SOURCE: SILVER CREEK . TRIBUTARY: LITTLE WOOD RIVER
LOVING CREEK SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.758
DOMESTIC
’ TOTAL: 0.758

DECREE PLAINTIFF: 5. C. FROST, ET. AL.
DECREE DEFEMDANT:  ALTURAS WATER COMPANY, ET. AL.
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WRNUMBER:  37-006320 (cont’d)
REMARKS: TRANS. 900, 2903.
RT. DECREED FROM BUTTE CR' & POWERS CR. BUT DELIVERED FROM
SILVER CR. & LOVING CR.
P/D & SOURCE DETERMINED FROM WATERMASTER.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 24 SE AW
01s 20E 20 SW SE
PLACE OF VUSE: Twp Rge Sec Tract Lot Acres
01s 20E 16 NE SW
01s <0E 16 SE SW
01s 20E 20 NE NE
01% 20E 20 SE NE
01s: 20E 21 NE NW
01s 20E 21 NW NW
Q1s 20E 21 SW NW
01s 20€ 21 SE NW
WR-NUMBER: CURRENT OWNER: K : PRICGRITY DATE: STAGE:
37-00629 CHARLES C. SMITH 03-15-1904 DECREED
COUNTY: BLAINE ! - WATER-DIST: 37M
SOURCE: LOVING CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: OIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.500
TOTAL: . 0.500
DECREE PLAINTIFF: S, C., FROST, ET. AL.
DECREE DEFENDANT:  ALTURAS WATER COMPANY, ET. AL.
I B
REMARKS: RT. DECREED FROM AUBREY CR. BUT DELIVERED FROM LOVING CR.
P/D NOT GIVEN IN DECREE 8BUT DETERMINED FROM WATERMASTER.
AC. TRRIG. NOT SPECIFIED.' FARM = 160 AC.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19E 24 SE NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
018 19E 24 SW NE
01§ 19€ 24 SE NE
01s 19€ 24 SE NW
01s 19E 24 NE SE
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-026%95 STATE OF 1DAHO 05-08-1964 LICENSE
DEPT. OF FISH & GAME
P.0. BOX 25

BOISE, ID 83720

COUNTY: BLAINE
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WR-NUMBER:
37-00354

WR-NUMBER:
37-02314
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ESSSEmEmARRTESSSSTS==IISS = ==
7-02695 (cont’d)
SOURCE: LOVING CREEK TRIBUTARY; SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
FISH PROPAGATION 24.000 0/0 12/31
TOTAL: 24.000
REMARKS: LOCALLY KNOWN AS GRAHAM CK.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€E 13 SW NW
PLACE OF USE: Twp Rge Sec Tract Lot Acres
01s 19€ 13 SE NW
CURRENT OWNER: PRIORITY DATE: STAGE:
JAMES E. JOHNSON 046-01-1887 DECREED
COUNTY: BLAILNE WATER-DIST: 37M
SOURCE: THOMPSON CREEK TRIBUTARY: SILVER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUHME: PERIOD FROM: PERIOD TO:
IRRIGATION 1.900
TOTAL: 1.900
DECREE PLAINTIFF: $. C. FROST, ET. AL.
DECREE DEFENDANT: ALTURAS WATER COMPANY, ET. AL.
REMARKS: P/D NOT GIVEN IN DECREE BUT DETERMINED FROM WATERMASTER.
RT. DECREED FROM SILVER CR., BUT DELIVERED FROM THOMPSOM CR.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
01s 19€ 14 SW SE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
. 01s . 19E 23 NE NE
018 19€ 23 NW NE
018 19€ 23 SW NE
01s 19€ 23 SE NE
CURRENT OWNMER: PRIORITY DATE: STAGE:
FRANK SOMSEN 06-23-1915 LICENSE
BELLEVUE, ID
COUNTY: BLAINE WATER-0IST: 370
SOURCE: THOMPSON CREEK TRIBUTARY: MULDOON CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 1.000
DOMESTIC
TOTAL: 1.000
POINT OF DIVERSION: Twp Rge Sec Tract Lot
03N 2iE 34 NW NE
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WR-NYMBER: 37-02314 (cont’d)

(L]

! PLACE OF USE: Twp Rge Sec Tract Lot Acres
03N 21E, 34 NE NE 30.0
03N 21E 34 NW NE 30.0
- TOTAL ACRES: 60.0
WR-KUMBER: CURRENT OWNMER: PRIDRITY DATE: STAGE:

37-02751 MULDOON GRAZING ASSN. INC. 10-31-1966 L 1CENSE
CAREY, 1D 83320 ~

COUNTY: BLAINE

SOURCE: MULDOON CREEK . TRIBUTARY: COPPER CREEK
THOMPSON CREEK COPPER CREEK
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 5.330 215.00 05/01 1"m/m
TOTAL: 5.330 ¢15.00
R / POINT OF DIVERSION: Twp Rge Sec Tract Lot
03y 21E 26 NE NE
03N 21E 26 SW NE
PLACE OF USE: Tup Rge Sec Tract Lot Acres
03N 21E 15 NW NE 35.0
03N 21E 315 SW NE 25.0
03N 21E, 15 NE NW 20,0
03N 21E 35 SE NW 25.0
03N 21 . 35 NE SW 20.0
03N 21E 35 NW SW 5.0
03K 21 35 SW SW 5.0
03N 21E 35 NW SE 5.0
03N 21E 26 NE NE 10.0
03N 21E 26 NW NE 35.0
03N 21E 26 SW NE 40,0
03N Z21E 26 SE NE 10.0
03n 21E 26 SE SW 5.0
03N 21E 26 NE SE 5.0
03N 21E 26 NW SE n.0
03N 21E 26 SW SE 30.0
TOTAL ACRES: 305.0

ﬂv == S=EEZESE == =spm===== ==sse=spmzz=zz== ==
END OF REPORT




IDAHO FISH & GAME

REGION ¢
868 East Main 3treet
Jerome, |D 83338
(2081 324-4350

November 16, 1989

Idaho Department of Water Resources
Attention: James E. Stantomn

2148 4th Ave. East

Twin Falls, ID 83301

Re: Application Nos. 37-08569, 37-08570, 37-08571
Dear Mr. Stanton:

Due to the proximity of the Hayspur Hatchery and potential impacts on
water sourceg for the hatchery, we are protesting the granting of the
above mentioned water rights. Of special importance is the 3.8 c.f.s. in
Application No. 37-08570 since this would result in a 287 reduction in
the fish producing capability of the hatchery.

Sincerely,

Carl H. Nellis
Supervisor, Region 4

e Cgcil De-Andrus. L Governg

TARTREE A Y R T A R SR A e

Jerry M. Conley / Director

ATTACHMENT C
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BEFORE THE DEPARTMENT OF WATER RESOURCES jq< 5 g e
~ _OF THE | JAN 211330
‘STATE OF IDAHO iz
. HEGALPERSONNg,
IN THE MATTER OF APPLICATIONS NQTICE OF

FOR PERMIT TO APPROPRIATE
WATER. NOS., 37 8569 .31~ &570
37-8571.

PRE-HEARING CONFERENCE

TIEY Y i ATty se s

Wllllam A. McMahan

[ s _‘- -..‘J‘L.‘-"_

SOURCE: Unnamed Drains
"& Streams Tributar
to Loving Creek,
B S SR B raen cran v -SLOUNdwater
Blg Wood Canal Co. . arr “T“'n,- ) oo o nem
Idaho Department of Flsb & Game,)
A.:W. Molyneux . .. . .. .. . ).

)
)
ke
R
)
).
)
)

‘ Appl1cant

COUNTY: Blaine

)
Protestants }
)

;;?On September 22, 1989 and Gctobé 12 '1989 WlIIiam A."Mc Mahan,
Lapplicant, filed appllcatléns with the Department of Water
. Resources to appropriate the public waters of the State of Idaho.

The Department, having received protests against the approval of
said applications from Idaho Dept. of Fish & Game on Nov. 20,
1989; A. W. Molyneux on Dec. 18, 1989; and Big Wood Canal Co. on
Dec., 19. 1989, has set the combined matters for pre-~hearing
conference. : ‘

The conference is set for Frlday, February 2,:1990, at 10:00 AM, - -
in the Blaine County Planning & Zoning Commission room, in the 0l1d

~Courthouse, First & Croy Streets, Hailey.

The purpose of the conference is to formulate and simplify the

..., issues, obtain admissions of fact and. of documents which will
"-avoid unnecessary ‘Proof,. arrange for the - exchange ‘of “proposed - -

exhibits or prepared expert testimony prior to the hearing, limit
the number of witnesses, consolidate the examination of witnesses,
and advise the parties of the procedure which will be followed at
any subsequent hearing.

The conference will be held in accordance with chapter 2, Title 42
of the Idaho Code and the adopted Rules of Practice and Procedure
of the Department of Water Resources. Opportunity shall be
afforded to all parties to respond and present evidence and
argument on all issues involved.

Dated this [f day of A/MLW/ : 1995,

L4le 23w » - T RS |z e
¥ b 1{»Mv_é.u_-- fr

oren O. Holmes

Ture ' oanpe- oo oar rhe 'Pﬁ:xnﬂ=ﬂéﬁ?-wwrto; » ~Southern Region:Manager ..plicany

R e e s

or

L O <t SERCICRI BT
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St( e of Idaho (
DEPARTMENT OF WATER RESOURCES

Southern Region, 2148 4th Ave. East, Twin Falls, ldaho 83301 (208) 734-3578

CECIL D. ANDRUS

Governor

R. KEITH HIGGINSGN

Director

26-Jan-~1990

Carl H. Nellis, Supervisor

Idaho Dept. of Fish & Game Region 4
P.0O. Box 428

Jerome, ID 83338

Re: Cancellation of pre-hearing conference, Applications by
William A. Mc Mahan

Dear Mr. Nellis:

Please be advised that the pre hearing conference scheduled for
Friday February 2, 1989 has been cancelled.

The date conflicted with the Idaho Water Users convention and the

parties have expressed a desire to negotiate prior to proceeding.

Very Truly yours,

- 27‘/4/‘%0%

Lnren O, Holmes, P. E.
Suuthern Region Manager

sl
///EC: Deputy Attorney General QEﬁW%fnyEU
Idaho Dept. of Fish & Game LER
P.O. Box 25 ) géfcg;;féﬁmwg,

Boise, ID 83707

CFG
LEG#UFFFP

ar e
=GR T
e g S
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IDAHO FISH & GAME

600 South Walnut / Box 25 -
Boise. Idaho 83707 IDFG
April 13, 1990 . APR 1 7 199u
EbﬂurcﬁuUNNEL

Mr. James P. Speck,
Attorney at Law
P.0. Box 987
Ketchum, ID 83340

Dear Mr. Speck:

During our meeting on 1/29/90 at Hayspﬁr Hatchery, Mr. McMahan agreed
to provide us with the drawdown information on his well for the
proposed project adjacent to Loving Creek.

We have not yet received this information, and we would still prefer to
review the water pumping information before we proceed.

Sincerely,

Mike Larkin
Resident Hatcheries Supervisor

cc: Steve Goddard
Charles Corsi
Bob Esselman

MRL:blm

ATTACHMENT G
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HOGUR, BPECK & AANESTAD - | '
A PROFESSIONAL ASSOCIATION :
Attorneys at law | f
120 East Avehue : X *

Post Office Box 987 ; '
Ketchum, Tdaho 83340 ,
Phone: (208) 726-~4421 |
FAX: (208) 726-0752

i
YAX MEMO/CO EHEET

DATB. August 14, 1990 TIME: 7:125am
PAGE 1 OF 3 PAGES
@0: Hlke Larkin
FAX NUMBER: = 1-334-2114 | |
FROM' | James P. Speck, Esq. !

RE: Bill McMahan

MESSAGE: Attached are the Well Driller's report and a Well

- Test Report for the McMahan well. Sorry it took so
long to complete the well and testing. However, I hope
we can now quickly resolve the protest to the well,

appllcatlon (37~-08571).
1

The Well Test Report showsg the maximum drawdo%n of
approx, 36 feet, and almost instataneous recovery as
the pumping rate is decreased, 1t is a excellent well
and should have little effect on the Hatchery's weyls. i

- Please call me as soon as possible if you have any
guestions.,

i ) Jim

l
!
1
j
i
[
!
i
J

- . ATTACHMENT H
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STATE OF IDAHO -
DEPARTMENT OF WATER RESDURCES

WELL DRILLER’S REPORT ~

taie faw requires. that this report be filed with the Diractor, Department of Water Resources
: w.th!n 30 days after the completion or abandonment of the woll

USE TYPEWRITER OR
BALLPOINT PEN |

. WELL OM :

7. WATER LEVEL ‘ !

feet below land

Name William McMahan ' - Static water Javel __ :suriace.
T. 0. ﬁox?lZS - ‘ -Flowing? O Yes O No G.P.M, flow :
Addres; Ketchum, ID 83340 Artesian closed-in pressure p. A, % !
R o i Cumrolled by: OVave O Cap 3 Plug ‘
Owner's Parmit No., 37‘90“5"003 Temperature OF. Quality o ;
co ‘ . Oesm‘be arfa.ﬂan ot tempersture rones bﬂfow )
. NATURE QF WORK B. WELL TEST DATA
XX New we}u o _Deepé.ned 0 Replacament ' O Pymp - D Baller 0 Air 0 Pthar L
0 WeH d:ameter increase - . : -
wag eyah g2 .

a Aba'\ouf‘lud .Jum.bs aba..do.mr*rt pmca
. matenais, plug depths, etc in Iithologic log)

Dl:chatne G P.M, Pupaii\u Level

Huurs Pumpad

% PROPOSED Ust

! S
O Domestic XX irrigation 0 Test O Municipal

9, LITHOLOGIC LOG

LA U S

Sisoocal .
8 :;w::\ustriial O Stqck O Waste D-sp?sa r?;lr:}ect;on BoreT Depth — [ Water
¥ — -— Seeetivivne Diam.|From| To Material - Yes)|No
20 01 1 | Suxface amaLpad.,ﬁlJ.l_.._____J__
} METHQD_DH'LLED . 1 3 maw s
0 Rotarv; Q Alr 0 Hydrawlic O Reverse rotary 16 3114 | siley sand & gravel S
KXcanle, D Dug [ Other * ' 141 3 Clav & sand, gravel X
’ — 34 [ 37 | Grayel & clay | 1
—- : YA an_clay & some pand '] |
5. WELL CONSTRUCTION [T TaTer fmmmuL_umTum 2 Lq._
Casing scheduls: & Stesl 0 Concrgte [J Qther — ED‘ ﬁL_S_tickLclax..&_.htckﬁn_hasalL
Thicknets Diametar From - To ] 3 -
2230 inches _16 od_ inches + _ 1Y%  feet 62  feer T
e _!inches __ inches feet feat
. —— Inches _°__inches feet teat [~ -
_______ inches inches feet feat 4 G !
Was casing drive shoe used? EXYes - [ No : T y
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HOGUE, BPECK & AANESTAD

A PROFESSIONAL ASSOCTATION
- Attorneys at Law
120 Bast Avenue

Post Office Box 987

Ketchum, Idaho 83340

Phone: (208) 726-4421

FAX: (208) 726-0752

gy m——— e

Ve e s Ay

FAX MEMO/COVER SBHEET

—————

Parn: August 16, 1990 TIME: 7:06am
PAGE 1 OF 2 PAGES - o y

T0: Mike Larkin

i
. . i
th NUMBER: 1-334-2114 i
FROM: James P. Speck, Esq. : + |

RE: Bill McMaban

MESSAGE: Attached is the second Well Driller's Report %or 7
! the McMahan well. As I explained to Steve Goddard,

i Walker drilled down approx. 60 feet and placed a

i concrete seal, Vollmer then took over and finishe the
: drilling. Vellmer's Report shows he hit water at

i feet, the first level below the seal where any water
was found

These Reports, together with the Well Test Regort, i
show that water pumped from this well will be taken -
from the deep acquifer at or below 224 feet, and there
will be minimal drawdown effects. It seems extremely
unlikely this well could have any negative impact on
the shallow Hatchery wells, i

w
1
{
Please let me hear form you as soon as possible on
this. Thank you.

|

|

Jim

.

ATTACHMENT I
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HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSOCIATION

ATTORNEYS
TERRY G. HOGUE 120 EAST AVENUE HAILEY OFFICE:
JAMES P SPECK POST OFFICE BOX 987 16 WEST CROY STREET
:";‘;’::J: :j : C“R‘:’;‘m‘? KETCHUM, IDAHO 83340 POST OFFICE BOX 460
TRACY DUNLAP (208) 726-4421 ““(Lz%‘é m&“?;””
FAX (208} 726-0752 ) 780-3367
August 1, 1990

VIA FACSIMILE IDFG

ORIGINAL TO FOLLOW BY MAIL AUG

Steve V. Goddard, Esq. LEGALPE 0

PEASONNEL

Attorney at Law
600 W. Walnut
Boise, Idaho 83720

Re: William A. McMahan - Application for Permit 37-
08570 - 3.8 cfs from Unnamed Tributary of Loving
Creek for Wildlife Habitat and Fish Propagation
Purposes

Dear Steve:

After meeting with Phil Rassier and discussing the
various options with Mr. McMahan, I have been authorized to make
the following proposal to resolve the protest by the Department
of Fish and Game ("F&G") to the above-referenced Application for
Permit (the"Application"):

1. McMahan and F&G will enter into a written
agreement, which will NOT become a part of or conditions to the
approval by the Department of Water Resources ("DWR") of the
Application, to include the following terms and conditions:

a. During 4 out of every 5 years, commencing in
1991, McMahan shall not request diversion pursuant to Idaho Water
Rights Nos. 37-00252 and 37-00712 of more than 1.9 cfs during the
irrigation season, UNLESS there is sufficient flow in Loving
Creek to allow F&G to receive the full amount of its Water Right
No. 37-02695 (24 cfs from Loving Creek) AND the diversion by
McMahan of more than 1.9 cfs pursuant to these rights, in which
case McMahan may call for up to the full amount of such rights;
the balance of McMahan's rights shall be left in the Creek,
except during every fifth year, when McMahan shall divert the
full amount of his rights to prevent a statutory forfeiture
argument;

b. F&G will not object to the diversion by
McMahan during the non-irrigation season pursuant to the
Application (upon issuance of the permit) of not more than 1.9
cfs, regardless of whether or not F&G is receiving the full
amount of -dts-Water:-Right NO :c-37026 95 mermeidieiaaritmms. . v e

Pos=ible Qu\-&i\\'u\’ﬁ

5
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Mr. Steve Goddard, Esq.
August 1, 1990
Page 2

c. No appllcatlons to change the nature or place

. of use or point of diversion for these rights will be filed. . .:-¥;:

EAIEERAIED S T TS ol

q n + L"?C.u uSe

2. F&G will withdraw :its. protest to the Application. J:Qn he
n C‘u\)?.wr’}'
7’3, Upon review and approval of the well drawdown i‘l 2fs in
1nformat10n for.McMahan's new irrigation well (Permit No. 37- sgqgg'”wﬂn

07810), F&G will withdraw its protest to Application for Permit
No:~37=085710{5.0 tfs from the same well for wildlife habltat and
non-commerc1a1 fish propagation purposes).

e i 4. ~F&G. will immediately withdraw its protest to
Appllcatlon for Permit No. 37~0856% (2.0 cfs from unnamed d¢rain
for wildlife habitat and fish propagation purposes).

Please. review this proposal. and call me with F&G's
response as soon:as.possible. Thank you.

Sincerely yours,

" HOGUE, SPECK & AANESTAD

JPS/j . o _

cct’ Wllllam AL McMahan R L PR et
EUNLISOVAEL D ToEe CSENITTIENT LI WaLel nesouruoar (YLl ol Tne
Y&, gL L TRE T WRCTN T G

TR g SRS PO S

s v s A s o R P B T e R R T M&mﬁi%f 3




STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

Jim JONES ’ OEPARTMENT OF FISH & GAME
ATTORNEY GENERAL 600 S. WALNUT STREET
STEPHEN V. GODODARD . PO, BOX 25
SUSAN MATTOS BOISE, IDAHO 8aT07
DEPUTY ATTORNEYS GENERAL TELEPHONE: (208) 334-3715

August 28, 1990

Hogue, Speck & Aanestad
120 East Avenue

P.0. Box 987

Ketchum, ID 83340

RE: McMahon water right applications to divert water near the Hayspur
Hatchery:

Dear Jim:

This is written in response to your letter of August 1, 1990 and our
telephone conversations of August 22, 1990, After discussing this
matter again with my client, we are willing to withdraw our protest to
your water right application from the unnamed ditch, No. 37-08369. We
are willing to withdraw our protest to the application, No. 37-08571
for groundwater subject tc a condition that the Department may
challenge the water right application if it believes that pumping is
having a negative impact on the Department's water rights for the
Hayspur Hatchery.

In respect to application No. 37-08570 for 3.8 cfs from Lowry Creek, -,
your position makes resolution of this matter impossible. Therefore,
the Department will continue its protest and plans to go ahead with a

hearing.
. Sincerely,
Stephen V. Goddard :
Deputy Attorney General
SVG:chb

1890- CENTENNIAL- 1990
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. STATE OF IDAHO P
_OFFICE QF THE ATTORNEY GENERAL
JIM JONES S ' 08
ATTORNEY GENERAL . PARTMENT OF FISH & GAME
600 5. WALNUT STREET
STEPHEN V. GOGDARD FO.BOX 25
. -BUSAN MATTOS . . - S ' 'BOISE, IDANO 83707
DEPUTY ATTORNEYS GENERAL ~ ~ ~ 7"« T TELEPHONE: (208) 334-3715
bkt i IR R

- Ketchum;-ID- 83340  ~. - ron weel L.,

T
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November 13, 1990

James P. Speck

Hogue, Speck & Aanestad
120 East Avenue

P.0. Box 987

et RSP

Dear Mr. Sﬁeckéifa;':i_‘ T

This is written in response to your letter of October 2, 1990 and our
earlier telephone conversations. The Department will withdraw its
protest to.Application 37-08569 for 2 cfs from an unnamed drain. The
Department will also withdraw its protest to Application 37-08571 for
the use of groundwater providing that an appropriate condition is added
to the permit and subsequent license. The Department would agree to
the following language in the condition:

The holders of senior water rights may seek review
and amendment of the Permit and subsequent License
in the event the withdrawal of groundwater
pursuant to the permit or license affects the
. senior water right holders or water rights for the
Hayspur Hatchery.

As you are aware from our earlier conversations, the Department is
continuing its protest of Application 37-08570 and intends to challenge
approval of the transfer of water rights from diversions on Thompson
Creek (Aubrey Creek and Aubrey Springs, Transfer Numbers 3198, 3199,
and 3200) on several grounds. The Department intends to challenge any
diversion of water that reduces the amount of its water right to the
Hayspur Hatchery.

1890- CENTENNIAL-1990°

ATTACHMENT L
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Mr. James P. Speck
November 13, 1990
Page 2
Please let me know if the above-referenced language is acdceptable to
I will write the Water Resources Department and

you. If you approve,
inform them of the situation.
Sincerely,
Stephen V., Goddard

Deputy Attorney General

SVG:cb
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TERRY G. HOGUE
JAMES P SPECK
DOUGLAS ]. AANESTAD
J. STEPHEN CRABTREE
TRACY DUNLAP

¢

HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSOCIATION
ATTORNEYS

120 EAST AVENUE
POST OFFICE BOX 987
KETCHUM, IDAHO 83340
(208) 726-44121

HAILEY OFFICE:
16 WEST CROY STREET
SUITE K

POST OFFICE BOX 460 -

HAILEY, IDAHO 83333

208) T88-3567
FAX {208) 716-0752 (208) 788-3
November 29, 1990

VIA FACSIMILE/ORIGINAL TO FOLLOW BY MAIL IDFG
Facsimile Number: 1-334-2114 '
DEC 03 1990

Stephen V. Goddard, Esg. . LEGAL/FERSONNEL
Deputy Attorney General : _

Department of Fish & Game T
Post Office Box 25
Boise, Idahc 83707

Re: William A. McMahan - Application for Permit Nos.
37-08569 and 08571

Dear Steve:

This letter will confirm our telephone conversation on
November 26, 1990. Mr. McMahan will stipulate and agree the
fellowing condition may be imposed on the Permit issued pursuant
to Application For Permit No. 37-08571:

“~

The holders of senior water rights may seek
review and amendment of the Permit and
,subseguent License in the event the
withdrawal of groundwater pursuant to the
s - permit or license adversely affects the

senior water right holders or water rights

for the Hayspur Hatchery. The burden of

proof shall be upon the persons seeking such
eview and amendment.

In return, it is my understanding the Department of Fish and Game
(the "Department") will withdrawal its protest to this
Applicaticn.

Second, the Department will withdraw its protest to

Application for Permit No. 37-08569 for the use of water from the
unnamed ditch.

I understand you will take the above-described actions

‘on behalf of the Department by forwarding a letter to the

Department of Water Resources., Please be certain a copy is sent
to Mr. Loren Holmes, Manager of the Southern Regional office in
Twin Falls. T also understand you will state in this same

ATTACHMENT M



::WAppllcatlon For Permit No. 37- 08570

| ( .

Stephen V. Goddard, Esqg.
- November 29, 1990
Page 2 e o .' QT;1f,w

.}letter, the Department's intention to continue its protest to ;;;ﬁj“
Thank you for éénﬁlﬁﬁing?tonWOrk with me to move these
matters ahead.

Sincerely_yours, ' P

T LE AumioaT ST -HOGUE SPECK & AANESTAD. i) 1o
,-__‘}.."'11_ N .'-j !-‘_.-\;.,-‘

Jameg P. Speck

JPs/rlk
cc: William McMahan

I e O G I o L
N
B - —— - jour il - . o - - -
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
. BOISE 8372 ’
Jtm JONES - o TELEPHONE
ATTORNEY GENERAL ) 1208)334.2400

December 18, 1990

Mr. Keith Higgenson, Director

Idaho Department of Water Resources
Statehouse Mail

Boise, ID 83720

RE: Water Right Applications for Permit Nos. 37-08569, 37-08570, and
37-08571

Dear Mr. Higgenson:

In late 1989, Mr. William McMahan £filed three Applications to
appropriate water, These were 37-08569 for 2 cfs from an unnamed
drain, 37-08570 for 3.8 cfs from Loving Creek, and 37-08571 for 5 cfs
of groundwater. These applications were for year-round water use for
wildlife habitat and fish propagation.

The Idaho Department of Fish and Game (hereinafter Fish and Game)

timely filed protests to the applications because of the possible

impact of the withdrawals on the operation of its Hayspur Fish -
Hatchery.

After discussions with counsel for McMahan, Fish and Game agrees to
withdraw its protest to Application 37-08569 for water from an unnamed
ditch.

Fish and Game and McMahan stipulate and agree that the following
condition be placed on the permit issued for Application 37-08571 for
groundwater.

The holders of senior water rights may seek review
and amendment of the Permit and subsequent License
in the event the withdrawal of groundwater
pursuant to the permit or license adversely
affects the senior water right holders or water
rights for the Hayspur Hatchery. The burden of
proof shall be upon the persons seeking such
rreview and-amendmentisie st s s

— ATTACHMENT N
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Mr. Keith Higgenson, Director
December 18, 1990
Page 2

...... C e e P o

If this condition is placed on this permit, Fish and Game will withdraw

. its protest. The attached letters reference the discussions and also

“the agreed upon language.

However, Fish and Game continues its protest of Application 37-08570 to
divert 3.8 cfs of water, year-round from Loving Creek. Fish and game
also intends to challenge Transfer Nos.: 3198, 3199, and 3200 which
transferred the diversion points for licensed rights 37-0252 (2.5 cfs)
and 37-0712 (1.3 cfs) from Aubrey Spring and Aubrey Creek to Loving

Creek because the diversion from Loving Creek would harm Fish and

Game. .Fish and Game also will.challenge the transfers on the basis
3.8 cfs had not been put to beneficial use and that forfeiture may have
taken place., During our discussions, Mr. McMahan was informed that
Fish and Game would raise these challenges at the hearing on
ﬁppllcatlon 37-08570. -.8ince the parties: were:unable to resolve the
issues- sufroundlng the Appllcatlon 37-08570, this matter should proceed
to a hearing.

If you'héée any Questions or desire further clarification, please let

-me know.

) ‘:U, o o Siﬁﬁefely. | - _.A
WL iy onutirant an. E LT nTOTERL -J&ﬁ-r‘?’b‘mw

e e z.Stephen V. Goddard
Deputy Attorney General

SVG:ch

Enclosure

é: ‘ James Speék
Bill Hutchinson
Carl Nellis
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HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASS0CIATION

ATTORNEYS
TERRY G. HOGUE 120 EAST AVENUE HAILEY QFFICE:
JAMES P SPECK POST OFFICE BOX 987, 16 wssguci?gi STREET
DOUGLAS J. AANESTAD \ KETCHUM, IDAHO B3340 POST OFFICE BOX 460
). STEPHEN CRABTREE (208) 726-4421 ‘ HAILEY, IDAHO 83333

TRACY DUNLAFP ) (208) 788-3567
. FAX (208) 726-0752 : )

| January 14, 1991

iDFG
Stephen V. Goddard . _
Deputy Attorney General JAN]»(}SSI
Statehouse LEGALPEHSONNEL

Boise, Idaho 8372

Re: William A. McMahan
Water Right Application for Permit No. 37-08570

Dear Steve:

Mr. McMahan and I would like to re-open negotiations to
amicably resolve the protest by the Department of Fish & Game to
the above-referenced Application for Permit which seeks to divert
3.8 cfs from Loving Creek on a year around basis for wildlife
habitat and fish propagation. I believe the proposal outlined
below is very close to what the Department was willing to accept
in our earlier negotiations.

We propose the following essential points for a
settlement agreement:

1. Mr. McMahan will convey to the Department 1.9 cfs
of his Loving Creek irrigation right no. 37-00252. The transfer
will be permanent. It will be up to the Department to obtain
approval of changes in nature of use, place of use, and point of
diversion.

2. The Department shall convey to Mr. McMahan 1.9 cfs
of its licensed water right no. 37-02695 from Loving Creek for
diversicn ONLY when Mr. McMahan is not allowed to divert his
remaining 1.9 cfs of Loving Creek irrigation rights, i.e. due to
priority cuts during the irrigation season and during the entire
non-irrigation season. Furthermore, the Department shall agree
that Mr. McMahan shall always be able, during the above-described
time periods, to divert the 1.9 cfs regardless of the amount of
water available in Loving Creek for right no. 37-02695. In other
words, Mr. McMahan's portion of that right will not be pro rata
reduced if the entire 24 cfs of the right is not available. Mr.
McMahan shall be responsible for obtaining approval from the
Department of Water Resources of an appropriate application to
transfer nature of use, place of use, and point of diversion for

his portion of right no. 37-02695. Thls conveyance from_ the _

.-~ DepartmentzofisREsh=ks Gamezto=McMahanmws

permanent conveyances and transfer approvals should avoid any

ATTACHMENT O
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Stephen Goddard, Esq. e
January 14, 1991
Page -2

"abandonment and forfeiture problems in the future.
PRAST T NS S aml e ahe
3. Mr. McMahan w111 agree to reduce his request '

pursuant to Application for Permit No. 37-08570 to 1.9 cfs. The
1.9 cfs pursuant to the Permit to be issued will, of course, be
the SAME water as the 1.9 cfs of Loving Creek irrigation rights
during: the irrigation season and, during all other times of the
year, will be subject to a priority cut unless the enhtire amount
af waterorlght no. 37-02695 is available for delivery from .Loving
Creek.

I will be out of the office until February 1, 1990.
Piease review this p*cpaaa1 with the Department. of Flsh & Game
and Phil Rassier and let me have a reply by the time I return to
the office. I am sending a copy of this letter to Loren Holmes
at the Southern Region Office of the Department of Water
Resources to_let. him.kngw we.arecattempting.te.centinue to ... ..
amlgably reselve thls protestn, b 3¢¢~~~w;~~4—: S .

PR - L s

R Thank you once agaln for your contlnulng cooperatlon
and efforts to resolve these matters.

Slncerely yours,

-HOGUE, .SPECK. & AANESTAD

-

m

~Jam__-P._Speck

JPS‘Jal -;:.' ‘”:"-.__,":::‘::;;' ”" 534 E GoIIR R Il o
ce:  Mr., William McMahan
Mr. Loren Holmes

o . . . e . e e Lo R . P . PR
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Sto{: of Idoho (
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 shoshone St. East, Twin Falls, Idaho 83304 (208) 734-3578

CECIL D. ANDRUS R. KEITH HIGGINSON
Governor Director
19-~Apr-1991 IDFG
" Hrd 22 1997
Stephen V. Goddard, Esq. GA“PERS
Idaho Dept. of Fish & Game ONNEL

P.0O. Box 25

Boise, ID 83707

Re: Applications 37-8569, 37-8570, 37-8571, Mc Mahan
Dear Mr. Goddard:

The department acknowledges the withdrawal of Fish and Game's
protest against approval of applications 37-8569 and 37-8571.

The department will continue with normal processing of the
applications.

Jim Speck has advised me that he will be out of town until May 16.
I will plan to schedule a pre-hearing conference on application
37-8570 for soon after that.

If I can be of any assistance in this matter, please let me know.

Sincerely,

Ak 0‘2%

Loren Q. Holmes,
Southern Region Manager

c: Region 4
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STATE OF IDAHO
_ OFFICE OF THE ATTORNEY GENERAL
R DEPARTMENT OF FISH & OAME
LAA"I‘TO}:NEES gg‘g&\fx B0 S- ;u g L:g; fsTREET

TEPHEN V. BOISE, IDAHO 83707
s EsusE:‘u Mi??g; Ao TELEPHONE: {208) 334-9715

DEPUTY ATTORNEYS GENERAL

June 20, 1991

Mr. Loren Holmes, P.E.

Southern Region Manager

Idaho Department of Water Resources
222 Shoshone Street East

Twin Falls, ID 83301

RE: Application for Permit #37-8570
Dear Mr. Holmes:

In response to your correspondence of June 14, 1991 on the
above-referenced matter, the Idaho Department of Fish and Game can
attend a pre-hearing conference on July 9, 1991. In addition, as
indicated in my letter of December 18, 1990 to Director Higgenson (copy
enclosed), Fish and Game has raised other issues which must also be

considered.
Sincerely,
Stephen V. Goddard
Deputy Attorney General
SVG:cb
Enclosure

—_— ATTACHMENT Q



STATEOFIBAHO
OFFICE OF THE ATTOFNEY GENERAL

A e BOISE 83720 DU Thet e g iy
Jim-Jones W . - TELEPHONE ‘
gror ATTORNEY.CENERAL [2081'334-2400

December 18, 1990

Mr. Keith Higgenson, Director
Idaho Department of Water Resources
Statehouse Mail’ ’

Bo;;e. ID 33720

RE Watet nght‘Appllcatlons for Permit Nos. 37-083%69, 37-08570, and
“*‘35 oas71't  Beola

Dear Mr. Higgenson:

In late 1989, Mr. William McMahan filed three Applications to
appropriate water. These were 37-08569 for 2 cfs from an unnamed
drain, 37-08570 for 3.8 cfs from Loving Creek, and 37-08571 for 5 cfs
of groundwater. These applications were for year- round water use for
w11d11fe habltat and flsh propagatlon

The Idaho Department of Fish and Game (hereinafter  Fish and Game)

tlmely filed protests to the applications because of the possible

impact of the withdrawals on the operatlon of its Hayspur Fish ..
Hatchery S

After discussions with counsel for. MbMahan, Fish and Game agrees to
withdraw its protest to Appllcatlcn 37- 08569 for water from an unnamed
dltch ST :

Fish and Game and McMahan siipulate and agree that the following
condition be placed on the permit issued for Application 37-08571 for
groundwater,

The holders of senior water rights may seek review
and amendment of the Permit and subseguent License
in the event the withdrawal of groundwater
pursuant to the permit or license adversely
affects the senior water right holders or water
rights for the Hayspur Hatchery. The burden of
proof shall be upon the persons seeking such
SRR eviewrand s amendment . e e - :




&

Mr. Keith Higgenson, Director
December 18, 1990
Page 2
D OATE OF DA R D
If this condition is placed on .this permit, Fish and Game will withdraw
its ‘protest. The attached letters reference the discussions and also-::

AU TORINEY, Loub. 20 L alu

‘the" “agreed upon language.

However, Fish and Game continues its protest of Application 37-08570 to
divert 3.8 cfs of water, year-round from Loving Creek. Fish and game
also intends to challenge.Transfer :Nos. .3198, 3199, and 3200 which
transferred the diversion points for licensed rights 37-0252 (2.5 cfs)
and 37-0712 (1.3 cfs) from Aubrey Spring and Aubrey Creek to Loving
.Creek because the diversion from Loving Creek would harm Fish and
Game. ..: Fish and .Game also :will.challenge the transfers on the basis
:3.8 .cfs had not been put to beneficial use and that faorfeiture may have
‘taken place. During our discussions, Mr. McMahan was informed that
Fish and Game would raise these challenges at the hearing on
Application -37-08570. :Since the parties’ were undblé to resolve the
1ssues‘surroundlng the Appllcatlon 37- 08570 this matter should proceed
to a hearlng

s - .

If you have any questlons or desire further clarification, please let

me know.
Sincerely, _
_/&“‘@_P,b.mm
§ Lae Ll :1:5tephen V.. Goddard :
“"Deputy Attorney General
—— - “
Enclosure

c:- James Speck
Bill Hutchinson
Carl Nellis

RS T sl Lo A L S T A S

e R H R T SRS R R S




Stat of Idaho <
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 shoshone St. East, Twin Falls, idaho 83301 (208) 736-3033

CECIL D. ANDRUS R. KEITH HIGGINSON
Governar 06 -Sep- 1991 Director
STEVE GODDARD, DEPUTY ATTORNEY GENERAL IDFG
IDAHO DEPT. OF FISH & GAME
P.O. BOX 25 SEP 09 1991

BOISE, ID 83707 LEGAurL—HSQNNEL

Re: Scheduling of hearing on application 37-8570, Mc Mahan

Dear Mr. Goddard:

I am tentatively scheduling the Mc Mahan application for hearing
in Hailey on Octeober 23, 1991.

Notices will be mailed about Oct. 10 for this date.

If you have a conflict, please let know as soon as possible.

Sincerely,

| M/)?%v

oren 0. Holmes, P. E.
Southern Region Manager

T ATTACHMENT R



HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSOCIATION

ATTORNEYS ,

TERRY G. HOGUE 120 EAST AVENUE HAILEY OFFICE: 1
JAMES P SPECK POST OFFICE BOX 987 16 WESgUC[-I;gYKSTRE
fg?f:;:;:&ﬁi‘? KETCHUM, IDAHO 83340 POST OFFICE BOX 460
: (208) 726-4421 - HAILEY, IDAHO 83333

Y DU (208) 788-3567
TRACY DUNLAP FAX (208) 726-0752

September 25, 1991 IDFG
SEp 2 71981
Mr. Loren Holmes LE _ cHSONNEL

Department of Water Resources
222 Shoshone Street East
Twin Falls, Idaho 83301

Re: Application for Permit No. 37-08570
William A. McMahan

Dear Loren:

Oon behalf of Mr. McMahan I am hereby withdrawing
Application for Permit No. 37-08570. Accordingly, the Hearing
tentatively scheduled for October 23, 1991 should be cancelled.
Please call me if you have any questions. Thank you.

Sincerely yours,
HOGUE, SPECK & AANESTAD
James P. Speck

JPS\dmk

cc: Mr. W. McMahan
Mr. S. Goddard

j\corres91\holmesl2

ATTACHMENT S



RS

stal of Idaho ¢
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 shoshone St. East, Twin Falls, idoho 83304 (208) 736-3033

CECIL D. ANDRUS R. KEITH HIGGINSON
Gavemor 07~0ct~1991 Direcror
Carl H. Nellis, Supervisor IDFG
Idaho Dept. of Fish & Game Region 4 '

Jerome, ID 83338
LEGALrERSONNEL

Re: Appliéation 37-08570, William A. McMahan

Dear Mr. Nellis:

The application has been withdrawn by the applicant.

The withdrawal concludes action before the department in this

matter.

Sincerely,

Ko bt

Loren O. Holmes, P. E.
Southern Region Manager

cc: Steve Goddard

ATTACHMENT T
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IDAHO FISH & GAME

600 South Walnut / Box 25
Boise, Idaho 83707

(ECEIY

0CT 2 9 199

Department of Wate, Resources

October 25, 1991

Mr. Keith Higginson, Director

Idaho Department of Water Resources
1301 Borth Orchard Street
STATEHQUSE MAIL

Boise, Idaho 83720-9000

Dear Mr. Higginson:

Please find an original Stipulation for Extension of Time and Order
plus three copies of each for filing in the above-referenced matter.
Please send conformed copies of the filed Stipulation and Order to Mr,
Speck and myself. Mr. Speck's address is on the attached letter.

Thank you for your assistance in this matter.

Sincerely,

Stephen V. Goddard
Deputy Attorney General

SVG:mc

Enclosures

Cecil D. Andrus / Governor
Jerry M. Conley / Director

Working for witdlife - since 1938



HOGUE, SPECK & AANESTAD

A PROFESSIONAL ASSOCIATION

ATTORNEYS
TAMEs § spock 120 EAST AVENUE 16 WEST CROY STREET
JAMES P, SPECK 7 POST OFFICE BOX 987 SUITE K
}’g;’f::; tj QQA';ET?E:D " KETCHUM, IDAHO 83340 POST OFFICE BOX 460
. . (208) 726-4421 HAILEY, IDAHO 83233
A 208} 78B-3567
TRACY DUNLAP FAX (208) 726-0752 (208}
Octocber 24, 1991
Mr. Stephen V. Goddard IDFG
Deputy Attorney General
Post Office Box 25 ﬂan’51901
B be,

Boise, Idaho 83707 .
Ltunur:naQNNEL
Re: William A. McMahan

Dear Steve:

Confirming our telephone conversation earlier this
week, I have prepared, signed and enclosed a Stipulation for
Extension of Time granting us until November 15, 1991 to file an
Answer to your Petition. Will you please sign the Stipulation
and present it, together with the proposed Order, to Keith
Higginson for his review and signature. Please ask the
Department to send conformed copies of the filed Stipulation and
issued Order to you and I upon completion.

Thank you very much for your cooperation.
Sincerely yours,

HOGUE, SPECK & AANESTAD

-

(

James P. Speck

JPS\dmk -
cc: Mr. William A. McMahan (w/encls.)

j\corres®1\goddars



0CT 17 1991

Department of Water Resources
OFFICE OF THE ATTORNEY GENERAL
LARRY ECHOHAWK - DEPARTMENT OF FiSH & GAME
ATTORNEY GENERAL 500 S. WALNUT STREET
P.0. Box 25
STEPHEN V. GODDARD : BOISE, IDAHO 83707
W. DALLAS BURKHALTER October 16, 1991 TELEPHONE: (208) 334-3715
DEPUTY ATTORNEYS GENERAL .

Mr. Keith Higginson, Director

Idaho Department of Water Resources
1401 North Orchard

Boise, Idaho 83720

In the Matter of Applications To Transfer
Water Rights 3198, 3199.and 3200

Dear Mr. Higginson:

Enclosed for filing find an original and one copy of Idaho Department
of Fish and Game's Petition To Rescind Or Modify Approved Transfers in
the above-entitled matter.

Thank you for your assistance.
Sincerely,

M sldarnled

Stephen V. Goddard
Deputy Attorney General

SVG:mc

Enclosures
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James P. B8peck

Donald E. Mitchell
Hogue, Speck & Aanestad
120 East Avenue

Post Office Box 987
Ketchum, Idaho 83340
{208) 726~4421

BEFORE THE DEPARTMENT OF WATER RESOURCESB

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS )

TO TRANSFER WATER RIGHTS ) ORDER
3198, 3199 AND 3200 )
)

Upon considering the Stipulation for Extension of Time,
and just cause appearing therefore,

IT IS HEREBY ORDERED that William A. McMahan shall have
until November 15, 1991, to file his Answer to the Petition
herein.

yid

DATED this A??r day of October, 1991.

R. KEITH HIGGINSON ECTW—
ORDER - 1

j\memahany\order
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Department of Water Resources

James P. B8peck

Donald E. Mitchell
Hogue, Speck & Aanestad
120 BEast Avenue

Post Office Box 987
Ketchum, Idaho 83340
(208) 726-4421

Attorneys for William A. McMahan

BEFORE THE DEPARTMENT OF WATER RESBOURCES

OF THE BTATE OF IDAHO

IN THE MATTER OF APPLICATIONS )
TO TRANSFER WATER RIGHTS ) STIPULATION FOR
3198, 3199 AND 3200 ) EXTENSION OF TIME
)
The Idaho Department of Fish and Game ("Fish and
Game"), Petitioners herein, and William A. McMahan ("McMahan"),
the owner and holder of all water rights transferred by approved

Transfers Nos. 3198, 3199 and 3200, stipulate and agree pursuant
to Rule 7,4 of the Practice and Procedure Rules and Regulations
of the Idaho Department of Water Resources, that McMahan may have
until November 15, 1991 to file his Answer to the Petition to
Rescind or Modify Approved Transfers filed herein by Fish and

Game.

STIPULATION - 1
jumemahan\stip
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Dated this&!ﬁ day of Cctocber, 1991.

DEPARTMENT OF FISH AND GAME

Stepheh’v Goddard
Deputy Attorney General

HOGUE, SPECK & AANESTAD

o Pl

Japes P. SpeclW

Attorneys for William A. McMahan

STIPULATION - 2
j\mcmahan\stip
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FEB 14 1985 - Water Right No.

o ResoWCBTATE OF IDAHO T 7
Da!"“”“’t d;;éMﬁIENT OF WATER RESOURCES l/o /D o
APPLICATION FOR TRANSFER OF WATER RIGHT

‘To Change the Point of Diversion and/or the Place of Use

Laura L. e/ ' e
cMahan and/or McMahan Phone (208) 726-3855 .

Name of applicant i .
P.0O. Box 3125, Ketchum, Idaho 83340

. Post Office address
' 'A. DESCRIPTlON OFEl HT AS RECORDED
1. Right evidenced by:

a. DecreeNo. Decreed to J. C. Gilihan

: ' (Na o
in case of S. AFrost et al vs¢ Altuyas Water Co. et ux

dated in _Dec. 13 909 in Fourth Digtrict Coligbunty of _Lincoln

{Nama of court)

b. License No. o issued by the idaho Pepartment of Water Resources

c. Claim No. \ on file with the Idahb Department of Water Resources

2. Attach acopy oflastyear’s tax notice for the property to which thé water rightis appurtenant. If the applicantis

_ not the coriginal holder of the water right, exglain how it was Acquired _S€€ attached deeds
‘ for evidence of ownership\of 155 ag¢res described in paragraph B, 3.0

Please note that 40 acres I}qve be‘én sold with a reservation of

water rights (see deed from &Ma}fan to Kennedy). 'y
3. Source of water % Erey ributary to l‘i"%}f Creek e

4. Date of priority June 1, 1887

5. Water is used for the following purposes:
amount _2.5 cfs 4, irrigation

purpgses Irom to

amount for purposes fro ‘ to
amount for / purposes from {month/day — bott% dates inclusive) |
6. Total amount of water under right: a. _2 A cubic feet per second
- b. acre feet par ;{n};um
7. Locationcforiginal point of diversion is / Vs of s of Section ‘
Township : Range , ,B.M.,in ‘ County

Additional points of diversion, if any éot specified in decree. \

8. Lands irrigated or place of use: . : ' - -

NE / NWY SWY __SE'fa
TWP. RANGE SEC, TOTALS
NE" | NWY SW SE/ NEY% NWY SW, SE% NEY NWY SWY | SEV i NEY. ] NW'Y SWY SE% \
—_
1 sl 19E | 23 X \1 0
1 S[1%E | 24 x| x x |x | x1x 2 4\ |
1 S[19€E | 25 x|’ X 80 \

Total number of acres to he irrigated 360

9. Describe any other water rights used for the same purpose as described above .. 37-0448, 0629,
0630, 0632, (surface water); 37-2686, 7598, 7799 (ground water.}.

10. Toyourknowledge, hasany portion of this waler right undergone a period of five or more consecutive years

of nonuse? __ yas.

__Itvas desecribhe in item n, RERIAI‘%}-(!:



W oexnbit 1o

B. DESCHIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire right is owned by the applicant,

omit part B).
1. Amount of water:a. _ 108 cubic feet per second Note: 155 acres x 2.5 cfs =
' &/or 360 acres 1.08 cf.
b. acre feet per annum
2.  Point of diversion SE Ya SE 4, Section %i_____Township 18S. _
Range __19 E ,B.M., __Blaine County -
Additional points
e 3.7 Place of use:
T : o o ~l
'1’ = — —
e TEoA R B . NE% NWY, . SWW , - .BE% ) -
nan. TWP, RANGE | SEC. . TOTALS
NEY HW% | 5w% SE% NEY% 1 NW% SW!-J-SE'-" MEY% NWY, SW SEY | NE% | NWv SWY, BE'I.I -
e, _ﬁ%_ e
ls 19E| 23 ‘ /
Y X 40
S s '
1 19E| 24 x | 35 X 115
\\ /
155

Total number of acres to be irrigated

C. DESCRIPTION OF RIGHT OR PORTION THEREQOF, AFTER THE REQUESTED CHANGE
1.  General Information \

a. Amount of water to be diverte:d c.f.s. &/or acre feet

' b. Description of diverting works)

-

propésed chan The new land to be irrigated is high

Describe the reasons for th . . :
RS SF iversion Ic{%s the new point of diversion will allot

than th® exX1sting polin
me to take advan
C,3, below. The land des?&ibed in\paragraph B.3, above, has been or will be

sold, subject to areservation OF thrig?ater right.,

/

~2.  Change in point of diversion

Point of diversiory _NE Y NE %, Section _____ 14 _ Township 18 ___
’

Range 19/,]'5 , B.M., Blaing County

Additional poi{\ts Nong

/ N
/ N

.

3. Change in pldce of use

a. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust,
XX

mortgages, or contracts? Yes No. lfyes, provide a notarized statement from the holder of
the lien, deed of trust, mortgage or contract agreeing to the proposed change.

b. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer
All land described in paragraph B,3 has been or will be sold

with all appurtenant surface water rights being reserved. The buyvers will

continue to irrigate these lands with water from other sources.

’ . . o



.-, c. Describe the lands orglace of use to which the right will be tranﬁrred: W 1(5) .

NE Y, NWY% SWY. SEW
FwP. RANGE L_SEC. NEY: NW'Y% SWY, SEY NEY NWY. SWY SE% NE% NW%H SWY SE% | NEW NWY SWY SEY roraLs
l .
19| 13 20 30 50
1 | 1or] 14| 30 40 40 110

AN ;
N /

,
.
‘1
‘\

Total numbgt of acres to ba irrigated 160

.,
S

4. Describe any other water rights used for the same purpose as destribed above, _37-2553, 2575,
(ground water); 37-0712 (surface water - if trandfer approved)

5. Draw a map indicating the new point{s) of diversion and/or thg new land to be irrigated. Show clearly the

land involved by section, township 'and range number.
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SCALE: 2 inches equal 1 mile. Drawplan in ink. . | gﬂﬁgﬁﬂﬁj‘.ﬂk“




- In use of the original right Th'é'information contained in this application is true to the besl of my knowledge

.:2!:\:'

- : v
B ...:..n-\_r\.;.ﬁ

The Gillihan water right (37-0252) was not used during the 977 through 1982
irrigation seasons, when I was in the process of installing a pressurized
wheel line sprinkler system for the groundwater rights (37-2686, 7598) and.
D. REMARKS developingand designing a method to pressurize the Gillihan water

right. I consulted Mr. Reed Newby, the local water master, prior to ceasing

of the Gitlihamrwater rightT——He approved my proposal and I continued to pay

.portion of his normal fees during that period. The system was completed and

Bl vt A |

use
a
the

Gillihan water right returned to beneficial use during the 1983 and 1984 irrig-
at1on—seasonsTﬁ_At_no_t;me__d;d_;—eue;—;ntend—te—g%ve—up—ef—ieﬁevex—step—us1ng k

all or any portion of this water right.

?

L

11

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargemeﬁt

l understand that any wulfull mqsrepresentatlons made |n this application may result m voigding its app

; , val. '

Subscribed and sworn to before me this day of 2 / , 189 OLJ—

| Od/c@m /34/);@ (e

{Notasy Pubdz)

L‘H | .3 /o

v
I 1 \ . . e R
l . B
-
. .

3

ACTION OF THE DIRECTOR, DEPARTMENT OF W?’EF! RESOURCES

This is to certify that | have examined Apbllcatlon tor Transfer of V/\? er Rrghts No

and said application is hereby . - "\\ Lo \' , subject toghe foIIowmg ilmltatlons and conditions:
- ‘\\ ¥ ——— ,-’/: T T e P— —
N
Ay A
' §\ I

Witness my hand this ________ day of / e \ 19

/

/ FOR DEPARTMENT USE ONLY

2
Received by Date ; - fF’rotest filed by .

/ A
Prelim. check by Fee 5‘0 =2 30 139633 \\\
Receipted by Date /}‘J’.&" 5 278 AN

\.
Published in ; Copies of protest forwarded by -
Pub. dates Hearing held by Date A
Watermaster recommendation requested on _— Recommended for approval denial '
rec'd. by %EUALA
@)
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Form No. 222 8/84 FEB 14 1985 : Transfer No.

Water Right No.

apargnest o Watar, Resourisa

Reuthem DRRLFAR - OF iDAHO l/ 0 JD
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

To Change the Point of Diversion and/or the Plaqé of Use

i

. Laura L.
Name of applicantWilliam A. McMahan and/or McMahan /Phone ___208/726-3855
T
Post Office address P.0O. Box 3125, Ketchum, ID 83340 f/
A. DESCRIPTIQN OF RIGHT AS RECORDED
1. Right evid wed by:

a. DecreeNg._37-0252 pegreed to J.C. Gilihar
: ) A : _ (Name)
incaseof - 8.C. Frost et al .~ _vys/ Alturas Water Co. et ux
*

dated in Dec‘l\_l3, 1909 in_Fourth District Cowobntyof _Lincoln

{Name of conff'rt]

b. License No. : L issued by thd Idaho Department of Water Resources

T
".

¢. Claim No, i on file with the |daho Department of Water Resources

2. Attachacopyoflastyear's tax"n\oticefor the property to which the water right is appurtenant. If the applicant is
N

not the original holder of the wé‘tgr right, explain howi/ was acquired
See Attached Addéndum ]

A\

Aubrey Sprin\c}.\

Silver Creek

3. Source of water tributary to

4. Date of priority _June 1, 1887

5. Water is used for the following purposes:

amount __ 2.5 cfs for _irrigation i\ purposes from to

amount for i pbygposes from to

amount for ! es from
i

to
{(month/day — hoth dates inclusive)

6. Total amount of water under right:  a. cubic feet per second

! . x&iof x

b. : asre feet per annum

7. Locationof original point of diversion is ."j Yo of Y of Section

Township Range : B.M., in County

. Additionat points of diversion, if any __1iot specified in decr}a\a

8. Lands irrigated or place of use:

NE ;’l‘ NWY. SW' SE \\
TWP. RANGE SEC. o TOTALS
NE™ NWY SW% SEW NE"h NWY SWY SEY NE'Y% NWY SWYa SEY. NEY NWY S\y‘)’. SE\"{c
158|198 | 23 / < “ 4o
/
15| 19E 24 X X X X X 1X 240
]
15| 19€ | 25 X / X 80
]
4
360

Total number of acres to be irrigated

9. Describe any other water rights used for the same purpose as described above __37-0448, 0629,
0630, 0631 (surface water); 37-2686, 7598, 7799 (ground water).

10. Toyourknowledge, hasany portion of this waterright undergone a period of five or more consecutive years

of nonus=7 . veo . Ifyes describein item D RFMARKS.
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BRI S exhibit 26

B. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire right is owned by the applicant,
omit part B). Note: 205 acresy2.5
. 360 acres
1. Amount of water:a. . 1.42 cubic feet per second (71 inches) cfs =1.42 cfs
&/or '
_ b. acre feet per annum
v 2. Point of diversion SE Ya SE %, Section 14 Township 15
. Range 19E ,B.M,, Blaine County
Additional points
P 3. Paceofuse: {(see attached Addendum) -
. u-r.:.... ‘.?...-? ’.: .: N . oy b . . ..* . . : - ) — . - —
. oty - LNEW . R NWY, ' swy, . / SE%
Twp. | mange | sec - TOTALS
NE% | NWY% | SWh SEW | NE% | NWY, SWY% | SE% NE% | NW% SW'% | SE |- NE% NW'% SWY SEY%
—— _.I,—"—-__ = = —— —ae
18 19E( 23 t - VAR 40
15 | 19m | 24 | \ x | 350 / X 115
\ /
Tolal number of acres to be irrigated 155

. C. DESCRIPTION OF RIGHT OR PORTION RHEREOF, AFTER THE REQUESTED CHANGE

1.  General Information

a. Amount of water to be diverted c.fs. &/or

acre feet
b. Description of diverting works h

A new headgate and dirt"c':li on Loving Creek )

c. Describe the reasons for the prop éed changes, __ ~The -new land--to be irrigated

is higher than the gxisting point of diversion and the new
point of diversion:;will allow me to take advantage of

gravity to irrigate the land described in paragqraph C,3, below.
The land described in paragraph R

2. Change in point of diversion

Point of diversion _NE K NE %, Section\_14 Township __18
Range 19 E . BM., Blaine ounty
Additional points ( None

3. Change in place of use

a. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust,
XX .
mortgages, or contracts? Yes No. If yes, provide a notarized statement from the holder of
the lien, deed of trust, mortgage or contract agreeing to the proposed change.
b.

Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer

(see attached Addendum)




. =0 04 2(b)]
’ c. Describe the lands or place of use to which the right will be transferred: W C Il

————
NE' NWY% SwWv SE'%

TWP, RANGE SEC. TOTALS
NEY | Nwv | swi | SEw | NEW | NW% SWY% | SE% | NE% NWY | SW% | SE% | NE% NWY | SWY% | SEY

1s| 19E| 13 20 30 50

1S |19E |14 30 40 40 110

i

: ’ ' ' <160
Total number of acres to be irrigated .

\.\ X -
4. Describe any other water rights used for the same purpose as described above, 37-2553, 2575,

\
{grou : = s _

N r
5. Draw a map indicating the new r\Joint(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by section, township\and range number.

! I I

y | | !
' Townsmip 1 Sourt, RANGE AT OF
|

. ! !

|

|
i
!

|
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4k
The Gillihan water right (37-0252) was not used during tlgég.ﬁ?';{? ”‘ 1 FEa

1977 through 1982 irrigation seasons, when I was in the process
"of installing a pressurized wheel line sprinkler system for

é{g oundwater rights (37-2686, 7598) and developing and

R g”g ing a method to pressurize the Gilligan water right.

I consulted Mr. Reed Newby, the local watermaster, prior to

ceasing use of the Gillihan water right. He approved my pro-

-pesal-and-I continued-to-pay-a-portion—of-hisnormal—fees
during that period. The system was completed and the Gilligan

—water right returned ¢ beneficial Use during the 1983 and
1984 irrigation seasons. At no time did I ever intend to

give up or forever stop using all or any portion of this water
r'i nh4—

A hereby assert that no one will be 1njured by such change and thatthe change does not constitute an enlargement

c_A

‘in use of the onglnal rlght The lnformatlon contalned in thrs appllcation is true to the best'of my knowledge

Oﬂﬂfbl /) ‘&f [/

[No! ry Public)

My commission expires ,//2 2’/‘77/

. .
. - ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have exammed Appllcatmn for Transfer of Water Rights No.

and said application is herebyA - ; ' subject to the followmg limitations and conditions:

Witness my hand this ______ day of , 19

FOR DEPARTMENT USE ONLY

2
Received by #) A Date /"‘/5" Protest filed by

~138
Fee 30.27 %30, 928336

Prelim. check by

Receipted by @_&L?Y&/ Date /"‘Kr.r‘ AT Y/

Published in Ma_% Copies of protest forwarded by

7, s
Pub. dates /5-5“ of ?”.S“/F Hearing held by Date
Watermaster recommendation requested on % Recommended for approval denial

rec'd. 8/2,/55- by

2(« J/
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ADDENDUM TO

APPLICATION FOR TRANSFER OF WATER RIGHT

A.2., This water right was originally decreed to a total
of 360 acres of land in Blaine County. I have owned 155 acres of
this land since 1975 (see attached deeds from Republic Naitonal
Life Insurance Company and John Welsh - please also note that in
May, 1984, I sold 40 acres of this land with a specific
reservation of this and all other appurtenant water rights -~ see
attached deed from McMahan to Kennedy). Since 1975, with the
exception described below in paragraphs A, 10 and D, the entire
water right has been delivered to and beneficially used on these
155 acres. The local watermaster, Mr. Reid Newby, states his
records indicate the entire right was similarly delivered and
used during the entire 25 years he has been watermaster. To my
knowledge, based on perscnal observation and conversation with
Mr. Newby, there have never existed during this 25 year period

“diversion works capable of transporting water from the point of
diversion to any of the remaining 205 acres (with the possible
exception of the W1/2SW1l/4NW1l/4SW1/4 of Section 24, T. 1 8., R.
19 E., B. M., now owned by Teren}.

Furthermore, the owners of the 205 acres in question:
have known about and acquiesced in my use of the entire water-
right since 1975. 1In reliance upon my continued ability to use
the entire water right, I expended a significant amount of time.
and money in the design and development of a system to pressurize
the entire water right for efficient and adequate irrigation of
lands within the 155 acres I own.

B.3. As described above, the portion of this water
right originally decreed to the 205 acres which I have never
owned has, historically, been delivered to and beneficially used
on the 155 acres I do own described below. The balance of the
water right (1.08 cfs) is the subject of a separate Application
For Transfer Of Water Right. I{believe)I have established
ownership of the portion of the water Tight which is the subject
of this Application (1.42 cfs) by adverse possession and reliance
to my financial detriment on the acquiesence of my neighbors.

C.3. The 205 acres to which the 1.42 cfs was originally
decreed is not now, and has not been for at least the past 25
years, irrigated by this water right {(with the possible exception
noted in A.3. above). The 155 acres which has been irrigated by
this water right will continue to be irrigated by other water
rights (e.g. 37-2686, 7598).

ranmoarT o
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Form No. 222 8/84 % & Tiansfer No.
FER 14 1985 Water Right No.
. © Daserest of Weter RestREHTE OF IDAHO
mmapmmr OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

To Change the Poini of Diversion and/or the Place of Use

Laura L.
(208) 726-3855

Name of applicant William A. McMahan and/or McMahan Phone ‘
Post Otfice address __P.0. BoX 3125, Ketchum, Idaho 83340 -~ RN
A. DESCRIPTION OF RIGHT ASRECORDED '~ * 7 - 50 . R A
1. Right ewdenced by: o e e cae - . ) /) ‘f’(_:_ o
a. DecreeNo._ 37= D_LLZ_Decreed to _0O.H. Worthington ) '
o ‘(Name) f,r
incaseof S.C. Frost et al - vs Alturas Watér Co. et ux

/
dated iK w_ in _Emuth_nlstmi:__CQundwnty of _Lincaln

{Name of court)

issued by the !daho Departl_r_nent of Water Resources

il

b. License No.

c. Claim No. on file with the Idaho Depa?‘tment of Water Resources

2. Attach acopyof lastyear’'s tax notice for the property to which the water rlght is appurtenant. If the applicantis

not the original holder of the water nght -explain how it was acquwed applicant purchased all
the land to which the rlght\lS appurtenant (see attached copy of Warranty

Deeds T+ \\

-

3. Source of water __Aubrey Creek _ _ ° tributary to _Silver Creek

4. Date of priority June 1, 1887

5. Water is used for the following purposes: Y

Ay

amount 1.3 cfs for Arrigation pﬁrposes from to
amount for purposes from - to
\.
amount for urposes from 1o
puTP ‘.‘ {month/day — both dates inclusive)
3
6. Total amount of water under right:  a. 1.3 1 __cubic feet per second
‘\ &for
b. acre feet per annum

7. Location of original point of diversionis Yaof ' % of Section

Township Range B.M., \ County

~ Additional points of diversion, if any not SPelelEd lf\ decree

\

8. Lands irrigated or place of use:

HE"% . NWY. SWY \ SEW
WP, RANGE SEC, X ) ] TOTALS
MNE% | Nw' | SW% se;f. NEY | Nww% | swv. | sev | NEW | MW ] sww ] SEY \NE/ Wy | Swr ] SEN
1 8| 19113 N X \ 40
1 S]] 19E )24 X X IX ‘\ 120
T
| %
'
160

Total number of acres to be irrigated

9. Describe any other water rights used for the same purpose as described above __License Nos, 37-2
7598 {ground water)

10. Toyourknowledge, has any portion of this water right undergone a period of five or more consecutwe years

[fv =~ o ~rrik vinitem N REMARKS. 94“3 ﬂj‘



@W St )

B. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT {(If the entire right is owned by the applicz‘ant,'

qmit part B).
1. Amount of water: a. cubic feet per second gi;} ;?ﬁ’; ™ »
8&/or =~ .’?ﬂﬂﬁ-ﬂ
b. acre feet per annum BAaLE .
2. Point of diversion Y Y4, Section Township
Range , B.M., County
Additional points
3. Place of use:
NEY NWY r SW' -—S-;;- -
TOTALS
NWY SwWuo | SEW | NEW | NWY ] SW% S8E% -

TWe. RANGE SEC.
NEY | NWY | sw'% | SEWN | NEY § NwWYW l SWwv ] SEY | ME%
————

Total number of acres to be irrigated

C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1.  General Information

a.  Amount of water to be diverted 1.3

c.fs. &/or

b.  Description of diverting works A new headgate and ditch on Loving Creek
in the NE% NE% Section 14, T.I.S. R.19E,

B.M. Blaine County.

acre feet

¢. Describe the reasons for the proposed changes

The existing point of diversion

is inadequate. This water can be better used together with 37-0252

from the proposed new point of diversion on the new lands to be irr:

gated with a gravity system. There is ample ground water to irriga

the Tands described 1in A, B.

2. Change in point of diversion

Point of diversion _NE % NE %, Section _14 Township __18
Range 19E ,B.M, __Blaine County
Additional points None

3. Change in place of use

a. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust,

mortgages, or contracts? Yes XX_ No.lfyes, provide a notarized statement from the holder of

the lien, deed of trust, mortgage or contract agreeing to the proposed change.

b. Describe the affect on the tand now irrigated if the place of use is changed pursuant to this transfer

37-2686 and 7598 will provide adequate water for the entire

irrigation season.




¢. Describe the tands or place of use to which the right will be transferred:

Wﬁ@)

T T T -

——

NW'Y SWY SEv
TWP. RANGE SEC. TOTALS
HEW NW'. SWY. SEN NEYs NW% SW' SEY NE'% NW" SW SEY NE'Y% NW SW'% SEY%
1 S]119E} 13 20 30 50
1-5 {198 | 14 | 30 40 40 110
Total number of écres to be irrigated .. 160
4. Describe any other water rights used for the same purpose as described above, 372553, 2575

(ground water; 37-0252

- surface water,

if transfer approved)

5. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by section, township and range number,
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SCALE: 2 inches equal 1 mile. Draw plan in ink.
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The Worthingt?,;r}ater right (37-0712) was not used during -themiyy '“ﬂ —
1977 through 1982 irrigation seasons, when I was in the process tU
of installing a pressurized wheel line sprinkler system for : '

o REMAERggrgundwater rights (37-2686, 7598) and developing and

' esSigning a method to pressurize the Worthigon water right.
- I consulted Mr. Reed Newby, the local watermaster, prior to

ceasing use of the Warthingonwater right. He approved my propos-

—al—and—I-econtinved—teopay—a portion—ofhisnormal-fees during-
that period. The system was completed and the Worthington water
Iight was ™ returned to beneficial use during the 1983 and
1984 irrigation seasons. At no time did I ever intend to..— .
give up or forever stop using all or any portion of this water

O oy I 5
R IIG .

l hereby assertthat no one will be injured by such change and that the change does notconstitute an enlargement

in use of the original right. The information contained in this'application is true to the best’of my knowledge.

| understand that any willfull misrepresentations made in this application may result in voi its approyal.

] R s
| o o - I : -
Subscribed and sworn to before me this __Lday of [=e 617‘“&{"1 , 18 Sﬂ_

[@f P geel

{Notary Hublic)

My commission expires I//Z 9}’ 71

. - B L -
. . “... * |I‘._ '31'_-'

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

and said application is hereby ' _ _ : BN, subject to the following limitations and conditions:

Witness my hand this ____._______day of .19

FOR DEPARTMENT USE ONLY

Received by az:_m?m., Dale %)//r_s—' T Protest filed by
* ~//~ 85
Prefim. check by Fee -20.22 220, #3t39¢

L, b
Receipted by m:zzf?m.. Date Af,é‘.t._ié:?f

Published in MMMQ_ ' Copies of protest forwarded by

=
& A v

Pub. dates 4@ 4 A’/J{F Hearing held by Date

Watermaster recommendation requested on ‘P/J‘ = Recommended for approval denial

rec'd. y/g“ /iE' by
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i ﬁ»@ | T E*slm\o «&- .
_Form fio. 222 8784, @ ot L ¢ NO-———-—-ﬂi&—-)er_ '.%_‘ :

: ) ‘ G - < A
RO C ) ¥, N e T : Water Right No, .39-0353 Pesl
: PR ‘. .tll“"“wp - - U
: el g e STATE OF IDAHO
¥ N {a S pﬂgﬁa’a Ty  DEPARTMENT OF WATER RESOURCES : s
W @ aBpLICATION FOR TRANSFER OF WATER RIGHT V" “nm
s ;
c,‘.«\;@dy To Change the Point of Diversion and/or the Place of Use ‘- tD
" o ot .. . McMahan
Name of applicant William A. McMahan and/or Laura L. Phone 208/725 3855
Post Office address Fost Office Box 3125, Ketchum, Idaho 83340
. A. DESCBIP,TION OF RIGHT AS RECORDED
K DR .. Rightevidenced by:
‘a, . ‘DecreaNo._370252 pecreedto_J. €. Gilihan
) (Name}
‘VIncaseof 5. C. Frnst et al vs _&lmxg_s_ﬂatngg_._e_t_nx__
i’ . .
. ded in Dec. 13, 1903 j, Fourth District Cou county of Lincoln
) ) {Nams of court)
b. License No. issued by the ldaho Department ol Water Resources
¢, Claim No. : an lite with the ldaho Department of Water Resources
. 2. Attach acopy of 1ast year's tax notice for the property to which the water rightis appurtenant. if the applicantis
not the original holder of the water right, explain how it was acquired _S2€ deeds attached
to original application
3. Source of water _Aubrey Spring : __ tributaryto __Silver Creek
4, Dale of priority _June 1, 1887
. 5. Water is used for the fallowing purposes:
amount __2.5 cf8 |or _irrigation  pyrposes from 10
amount lor purposes from - to
amount for _ urposes from to
purp {month/day — both dates inclusive)
! 6.. Total amount of water under right:  a, 2.5 cubic feet per second
&/or
b. acre feet per annum
7. Location of original point ol diversion s Yol Yaof Section
Township -~ Range .. .  BM.in . Counlty
. Additional points of diversion, if any __ NO peint of diversion specified in Decree
8. Lands irrigated or place of use:
-,;.”y:__;.....;(_-.-. NE% Ny ] v EE% .
TwP. RANGE BEC. TOTALR

NES | uwy, | wwen ] osen | MER | omwn | swen | SEw | New | Hwes | swea | SEW ] NEW | Nwen | SWR | SEY,

15| 19E 2.3 X 40

1s| 19E] 24 x| x x | x[x |x b 40
is| 19E| 25 X X 80

—
-

. Total number ol acres 1o be ireigalad 360
i " ’ R
9, Describa any other water rights used for \he s5ame purpose as described above 37-0448, 06297

'OELBD,JGH {surface water}; 37-26B86, 7598, 7799 (ground water)

10. Toyour knowledge, has any portion of this water right undergone a period of five or more co.nsecutiva years

of nonuse? __yes . I yes, describe in item D, REMARKS. ‘

j FTgesn JHE3GL

i
!
N
i

i o T el S —— — FRr—, P L T T TS - oo ok




,"m‘.'w-r"—s_. ..-u.—.--..-—._-..--.?.'. e -

"ﬂr‘?‘thp») ST e e SE

omit part B} R et b -
‘1. Amount of water; a. .J-__L-l_________cumuee: per second (1503‘3 /360ac. X 2.5cfs =
&/or 1.11 cfsa}
I at_:re,laet per annum .
2. Point ot diversion SE v S8 %, Seclion 14 Tovirnship 18
Range ___19E .BM, —_ Blaine Gounty
v : ;:l; ] Additional paints i
- 3.4 Place.oluse: * Portion of Land -Under Decree ** Acres. Actually Irrigat
i . .
v . * y e rws twx "
3 ae -
s aax . e HES | wws | sww [ sex | New | wew Ilﬂ'& % | mew uw\T sm._] 5% ulv.l va.l (108 -L!l‘h oL
18 | 19E | 23 : X
\ 1 ol l
' 24 | X X X
{ ; " : !
‘ ! E ¥
15 | 19E | 23 i ’ 24
: 2‘4 l . i 13713 1 17
_.; ]
i Tolel number of acres 16 be irrigated 109
{ .
1 C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
2 1.  General Information ‘ o ’
1? a.  Amount of water to be divarted 1.11 c.t.s. &/or azre feet
;}, b. Description of diverting works _New headgate and ditch on Lovingi Creek _ _
_: , ¢ Describe the reasons for the proposed changes _Qriginal P/U is being_sold without
water rights. Water will now be used on new lands in a more-~
>

3
L o

3

Lt

i g ‘;

. Ch'ange in point of diversion

Additional points

efficient gravity sprinkler system. A new diversion point is

nigedsd to accomplish this.

NE NE 14 15

Blaine

% Y%, Seclion

B.M.,

Point of diversion
19E

Township -

Range County

Change in place of use

Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust,

mortgages, or contracts? Yes X No. lf yes, provide a notarized statemaent trom the holder of

the lien, deed of trust, morigsga or contract agreeing to the proposed change,

Describa the sitect on the {and now irrigated if (he place of use is changed pufsuant to this transter

Original P/0 will be 1rrigated with other watey rights ohtaxned
by*the new owners.

¥

&

Hh kil SRS ?"!W“'im;
- DESCRlPTION OF POHTlON OF RIGHT OWNED gy APPUCANT (If the enllra I'Ighl is owned by the applicant,
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A= f"-i .. ' . . lwqé

REMARKS
See original application

I hereby assert thatno one will be injufed by such.change and that the change does not constitule an enlargement
" inuss of thé\original right. The information comained in this application is true 1o the best of my knowledge.

1 understand that any wulllull mlsrepresenlatlons made in this appllcall n may result in voiding, its approval.

¢ A 1

{Stgnaiure of Applican}

. " i ] “.j' . ‘ ' -
w‘ Y Subscribed qi'l'd sworn to befora me this 24 ﬁd’ day of Q QJAI/ , 19 _O?J_

v . mmnrypu‘n.cJ

{»[‘i{

£y

My commission expires

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESQURCES

Thiz is to certify that | have examined Application for Transfer of Water Righls No, 37-0252

- and said application is hereby APPROVED , subject to the following timitations and conditions:
‘ 1. A measurin~ device and lockable controiling works of a type acceptable to the

Department shall be permancrtly installed and maintained as part of the diverting
works. 2. Use of water under this right is subject to control by the watermaster

. of State Water District No. 37, Big Wood River.

A

Witness my hand this day of November
Chlef Operations Bureau
' r
~

FOR DEPARTMENT USE ONLY
N ; s
Received by ﬁA.Date 7"& S-%5 Protest filed by None

o PY I S
Prs}lljm. check by FeesS0. — g;ﬂ-.__'i‘ A4
Receipted hy £ Date %ﬂéﬁﬁﬂlﬁ’_

Published inﬁM,ﬂW Copies of protest lorwarded by ___
" Pub. dates H/ %/;:—f“ Dale

Hearmg held by

Watermaster recomrnendatuon requested on M fecommended for ,—.d@ denial .-
N rec'd. _AO/FCT‘ by" ﬂbﬁ"\
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nanae | sec.
ME% NW% B T SEY% MNE'% MW W% BE% | NE% NWY | SWY l BE% | RE%W [ NwWY: | Sy [ BEY
19E| 13 ' ' 9 1343 3630
! i . .
R
L] .

e A

Dq'sizribe any other wa_ler rights used for the same purpose as described above. 37-2553, 2575
' _{ground water) '

5. Draw a map indicating the new point{s) of diversion and/or the new land to be irrigated. Show cleariy \he

laﬁd involved by éaction. township and range number. - .':', K
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4 SCALE: 2 Inches equal 1 mile, Dl_c\u pian In ink.
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. ) - \ “(- . % ‘ar No. . ‘
i o &%‘%’ R water Pignt ho. 32:9383 Pt o

e RO STATE OF IDAHO
e T O EPARTMENT OF WATER RESOURCES

ICATION FOR TRANSFER OF WATER RIGHT.- '\_.,‘

o .
q‘“.
P
®
P
\

‘a

&
6""“%& To Change the Point of Diversion and/or the Place of Use L ‘/ :
Q@Q“.’h i . ‘:’:a
Name of applicant William A. McMahan and/or Laura L. "' #hfne 108/726-3855

Post Olfice address PoSt ‘Office Box 3125, Ketchum, Idaho 83340

A DES{'{H!PTION OF RIGHT AS RECORDED
-
! 1. Righ! evidenced by:

.a. .DecreeNo.37-0252 pecreedto _J-_C. Gilihan

(Name}
) Incase ofS. C. Frost et al Ve Alturas Water Co. et ux
Court .
dated inReg. 13, 1909  in Fourth District countyol Linceln
(Nams of court)
b. License No, : Issued by the Idaho Department ol Water Resources
¢.  Claim No. : on fite with the 1daho Department ol Water Resources

2. Aatach acopy of last year's tax notice for the propetty 1o which the water right is appurtenant. If the applicant is

not the original holder of the water ngm, explain how it was acquired _5€€ addendum

attached to original Application

: 3. Source of water _PuUbrey Spring tributary to ___Siklver Creek

4. Date of priority _—_ June 1, 1887

5. Water is used for the following purposes:

amount _2.5¢cfs __ for _irrigation  pyrposes from to
amount for purposes from _ lo
amount for purposes from (month/day — B'o!lc;\ dales inclusive)
: 6. Total amount of water under right:  a. 2.9 cubic teet persecond
b. acre Iee?::%rr annum
7. Locationof original point ot diversion is ol Yot Section
Township Hange B.M., in County

Additional points of diversion, it any _no_point of diversion specified in Decree

8. Landsirrigated or place of use:

NEY MW Y [ 4.0 L L2
: rwr. { wamoe | ssc. TOTALS
' Wew ] e | sen §osen ] MEG § waen | Swes | OSEYV L ONES | hw Swen | SE- | NE . LA L L 1
. 15| 19§ 23 X 40
1s | 199 24 x| x x Ix x| x 240
1s | 19H 25 X X 80
y
\. : ! . Totel number of acres 10 be irnigated 360

) f
9. Describe any other water rights used for the same purpose as described above
n€1n.0631 (surface water); 37-2686, 7598, 77Y9 (ground water)

10. To your knowledge, has any portion of this water right undergone a period ol five or more consecutive years

g.0252 T 397

of nonuse? __.__}'.P_s_ - \f yes, describe initem D, REMARKS, '



s o

e i - . |

L. " ' )
\ 574
—..)ESCFIIPTiON OF POHTlON OF RIGHT OQWNED BY APPLICANT (Il the entire right is owned by the applncanl W ( 4

omit part B), .
1. A " a. 1.39 {200 ac/ 360 ac X 2.5 cfs =
mounlo!waler a _._._._cublc fee&l!%::r second 1.39 cfs)
A b. — . acra feet per annum
2. Point of divarsion ___SE % SE %, Settian “—__Toa\;nshfp 1s
Range 19E . _.BM., _ Blaine County-

Additional points

3 3.1 Placeofuse: * pPortion of Land Under Decree %#* Acres actually irrigated
: but never irrigated with this rt.

f . HEY N wn T
e, | mamoi | sec - TotaLs
! ME% | MW | Sws | SE% | NEW | Nwv | W | SEM R NIDR | Nwe ] k1.1 1_'!'.'. REw E"h AWK ] N
13 ) 19| 24 . Xlx X 120 *
25 X X : 80 *
15 | 19E | 22 : 24 24 **
24 37131 17 85 e

Totat number of acres Lo ba irrigetsd ig_.._.._._._ v
C. DESCRIPTION QF RIGHT QR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1.  General Inlormation A
a.  Amount of water to ba diverted 1.33 c.tls. &for .. acre lagt

b. Description of diverting works

New headgate and ditch from Loving Creek

c. Describe the reasons for tha proposed changes Original P/U is being sold without
water. Water will now be used on new lands in a more-efficient

gravity sprinkler system., A new diversion is needed to

agcomplish this,

'2.' R Chénge in paint of diversion

Point of diversion __NE 1] NE v, Section .14 . _ _ Townsnip 18 ___
13E g, Blaine

Range County -

Additional poinis

3. Changeinplace of use
Y 8. Arethe lands from which you propose 10 transfer the water right subject 10 any liens, deeds of trust,

: RN mortgages, or contracts? . Yos _X No. f yas, provide a notarized statement from the holder of

the lien, deed of 1rust, mortgage or contract agreeing to the proposed change.
’ b. Describe the affact an the land now irrigated if \he place of use is changed pursuant to this transfer ’
\ Original P/U (lands actually irrigated hy rhis right) has been

. an].d...d.tz..__sn_nﬁﬁ_nﬂnﬂxs will have to obtain other rights to
irrigate the land in the future. They do plan to irrigate itV

3

.:";'_ : e . Q ) '



AEMARKS

See original Application
P

I heraby assart that no one will be injured by such change and that the ¢change does not constitute an enlargerment

in use ol the ongmal right. The information comamed in this application is true to the best of my knawledge,

N unders!and that any willfull mlsrepresanlatlons made in this application may result in voiding il approval. ——
. P / / -.'7 e
- e o

i . (Signature of Applicant)

T, né -
Subscribed dnd swarn to betore me this _.23__:!3\; of .19 _&S&__

Lo~ : (Nolady Public)
-~ e -. ;

My commission G;Plln;a [ }z}o\ !a” A

i
ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This Is to certify that | have examined Application for Transfer of Water Rights No. 37-0252
Approved

and said application is hereby . Subject 10 the {oMlowing limitations and conditions:
1. A measuring device and lockable controlling works of a type acceptable to the

Department shall be permanently installed and maintained asg part of the diverting

works, 2. Use of water under this right is subject to control by the watermaster

of State Water District No. 37, Big Wood River.

7t

L

— _—
Witness my hand this __Z -S_ d""'ay of November

%/j&wgm A

Chief, Operations Bureau

/
-
‘ ' FOR DEPARTMENT USE ONLY
Received by C@U 9/4&031& 7_.&5_:‘_3_.__ Protest liled by NDV\@
PTFJ"“' check by __ .__._da____-ﬁ‘.i_ﬁ
Receipted by 4+ Date _MJ‘_EL
Published inwul_aw%mi_ Copies of protest lorwarded by
Pub. dates %,‘-' o %/E\S‘ ) Hearing heid by Date
Waltermaster recomrnendauon regquested on % Recommendad tor appr denial

rec'd. A°/P-" by ,ADD"L

. : . @ _ | ot




£ Desciive the fands o‘nce of yse 1o winah thy Light san by v,

L1 L L) 4 LT3N
AANOE e ME' lNW“’n SW"-llf‘h H['I.—l L LAY Sl"hl!!‘h HEn LN‘\. S SE% | MEL L LK liw"l SEw

7 19| 131 9 | 34|36 130

.'

i i

. N
e l T e . o o Tolal number of acres to be lrrigated 109~
h 'l 4. Déscribe any other water rights used for the same purpose as described above. 37-2553, 2575

1
—Lground water)

§. Draw a mapindicating the new poini(s) of diversion and/or the new land 10 be irrigated. Show clearly the

land involived by :.t:ection. township and rahge numbaer.
_“ ! [ } R 1 } ) !
: 1 | ' i ! ) ] 1
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) ' 1 I o \ o '
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\\\ﬁ“’. | "fer No. 3200 |

-/SE;:.!t;Em} he O o _ Water Right No. DT-OMR

\ix}"" (S IS R TE OF 1DAHO Pat
' ,_mgg;_;muﬁl‘%mmsm OF WATER RESOURCES -
.-.ARE{J,,JSQATION FOR TRANSFER OF WATER HlGH'F"J"},-‘

Pepartmonl o VAT s
Eastern District Officeo Change the Point of Diversion and/or the Piace of Use

‘ © " " Nameof applicant Milliam A. McMahan and/or Laura L. “C“"é‘,?o’;e 208y EQE;IJﬁaﬁSFE -
. g Post Office Box 3125, Ketchum, Idaho 83340 _m] LY ‘ M

. "
Form No. 222 B/84 - % \L. kY \'\

nay

“ L} ‘\/;-—.,.

Post Office address
A. DESCRIPTION OF RIGHT AS RECCRDED

1. Right evidenced by: _ NOV 4 1985
a. DecreeNo. 37-0712 Decreed to 0. H. Worthingten Devirrent of Witer Repyrigs .
(Nzme) Sthern Cactricy Oaven Sl
Incaseof _S. €. Frost et al vs _Alturas Water Co. et ux -

dated in _Dec. 13, 1909 iy _Fourth District Couddunty ol Lincoln

(Name of court]

b. License No. issued by the Idaho Departmeni of Water Resources

c. Claim No. on file with the |daho Department of Water Resources

2. Auachacopy of last year’s tax notice for the property to which the water right is appurtenant, f the applicant is

not the criginal holder of the water right. explain how it was acquired S2€ original
Application

3. Source of water _Aubrey Creek tributary to Silver Creek

4. Dateof priority __June 1, 1887

5. Waler is used tor the following purposes:

amount 1.3cfs {or irrigation butposes from 1o

amount for purposes from to

amount for purposes from to , .

{month/day — bolh dates inclusive)
6. Total amount of waler under right:  a. 1.3 cubic feet per second
b. acre Iee?!poerr annum

7. Location of original point of diversion is : Yaof Yol Section

Township Range B.M.. in County

Additional points of diversion, If any No point of diversion specified in Decree

B. Lands irrigated or place of use: Acres actually irrigated

HEW N . v 738
vwr. | mawce | sec. T0TALS
MEY NW% W% sE% MEY MW'% SW'A k{3 NE" L Swv | 8% ME“L Nw. W 1180
1s] 1%e] 13 14 16
15] 19! 24 16138 54

[

Totat number 0! acses to be irrigated 10 @0

4 L

9. Describe any other water rights used for the same purpose as described above _37-2686, 7598

e Sx00

(ground water}

10. Toyourknowledge, hasany poriion ol this waterright undergone a period ol five or more consecutive years\
I

of nonuse? Yes I yes, describe initem D, REMARKS. S

FI- 07/




bmit part B). Y EH

cubic feet per second
&/or

RS 1. Amaount of water: a.

b. acre leet per annum
2. Point of diversion I %, Section —__ Township
Range CBM, County
)
~  Additional paints i
3. Place of use:
NE% HWh . L) E 140

T™P, MANGE | 118

TOTALS
u(:[uvt‘r. | INWJ €Y,

NEY | MW | 8w | SES | MEY | MWY !H"ﬁ]l!'ﬁ WEH | Hww | By | BE™

Tolal nurmber ol acres to be irrigated

C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1. General Information £44 /d£44/ YA &L/ INBHAA/IA Lbkid

a.  Amaunt ol water to be diverted 1.3 cts. &or acre feel

b. Description of diverting works __New headgate & ditch from Joving Ce.

c. Describe the reasons for the proposed changes . Change 1o P/l requices new Point of
__diversion, Water can be better utjlized op rhe new ground,

2. Changein point ol diversion Sy /SEA/GTRAN IRPEHVVEARA/IK
Point of divarsion NE Y NE %, Section 14 Township 1S
Range 198 B.M., Blaine County

Additional points

3. Changein place of use /$é&/ /Y 1AANE L MYBLLGAY LOH
a. Arathe lands from which you propose to transfer the water right subject 10 any liens, deeds of trust,

mortgages, of contracts? Yes XX _ No. If yes, provide a notarized statement romthe holder of

the lien, deed of trust, mortgage or contract agreeing 1o the praoposed changa.
b. Describe tha affect on the 1and now irrigated if the place af usa is changed pursuant to this transter

37-2686 & 37-7598 will provide epough water for the land during the whole

F]
{rrigation season,

Pt : ‘-.' a
o C ® S ,

PEAIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire righlis ownec - £ ‘L\r_\\\ Lvit (o(a_

B



A

: ',_,. PrIMTVN .m.-(-duus Ls.u.e Wl use lu wing i the ght s o bao,. ,',L'u. W (ﬂ(b\ "
RANGE sec NEY. | Nw Iﬂ SE% 1 NE% l L L l\rl'h SE% 1 NE% | Nwu Iswv. I sen f wEs If,'_ W I o~ TOTALS
IS|ME |13 Y s
IS |HE| M IS 15] c =

Totai numbar of acres lo be irrigated _1L_

4. Describe any other wal% tights used for the same purpose as described above. _SJ_M?J

Tf‘ajrotmﬂ_ weter)

§.  Draw a map indjcating the new point(s) of diversion and/dr the new fand (o be irrigated. Show clearty the

land involved by section, township and range number.

I I 1 ' L | I |

| | 1 t [ l 1 i
SV D P DR S 11 __ L | _I ____I _ ___I__.___

i \ : : : 1 ] 1

| | —_ - | | {

! | focwalsuts { goiﬂl, R&m&é A|Easn or 1 |

— I

, \ Bo‘;a ﬂ{amnw:m.ﬁu s Counr iy, Todvo ! .
R . _ L R A A R A o L L

| | | | \ {

| 1 1 ¢ 1 |

| | 1 | I !

T

| : wa{ffacb“ u.RRA:R. le»rvof—:M‘f :
I S R I P ___ I R R .

1 | LEw ddwr oF / | 1 |

i \ DIeERsIoM I ] 1
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I 1 ! 1 v ! ' i
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e Y JHeu e o B2 =L 1 IDAN U 2y
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| | | v |2 1 1 -~ 1y | | I

1 ! A o \ S I | 1

{ | 1 | | \ | 1
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T T T l | 1 | I !

| [ | i | | ! i

] 1 ! 1 ! | | |

I | | ! | 1 1

I ' 1 ) ! ! { !
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SCALE: Zinches equal 1 mile. Draw plan in ink,



AFFIDAVIT or PUBU&IA,TION " ‘"‘E
et
3P © “-‘35

State of 1daho,
- 88,
County of Blaine

CLlNT STENNETT being first duly sworn,

deposes and says that he is the printer (publisher) of the Wood Riv-
er Journal, a newspaper published every week in Hailey, County
of Blaine, State of Idaho; that said newspaper has been continuous-
ly and uninterruptedly published for a period of seyventy-eight consecu-
tive weeks prior to the first publicatinn of the annexed notice, and is
a newspaper gualified to publish legal notices as provided by act ol
the 1919 session of the legislature of the State .of ldaho, known as
House Bill 145; that the annexed advertisement was published once

each week for -7‘2 consecutive issues in sald newspaper
proper and not in a supplement; that the date of the first publication

h
of said advertisement was on the ,5;2 l day of u,ﬁ‘}'

_ ST
19_&2, and the date of the last publication was on the__ ‘-

S€P+ foll

JM

Subsceribed and swom to before me t.hls

s A @f |

day of

day ot
(SEAL}

iEOTARY FUALIC .
i

WOOD RIVER JOURNAL
Hdiley, ldaho

COST OF PUBLICATION ik

R

Numer of Picasper Line_ _ . _.___ ..

Number of Lines in Notice _ . _ .. _ __ ___ .. “#¥5%L/H
Number of Insertions . . . e el e, ‘3?
— o Linestabular at a/Pica
__._,_i*/a__ Lines straight at 2D, Mo 4/pica
__i‘“/_ Subsequent lines at } 1 Y:—Q ¥/Pica

toraLcost_ HL. 58

e = T i A e e e ey e ke o e  — — ——  —  — e A e . i ——

. ;OPY OF NOTICE

({Paste Here)

TITLE OF SUOTHCE

MeM ahan

PLAINTIFF ATTORNEY

DEFEXDANT

PLAINTIFE

Deolr of Water Res

Bt ta

et

Water righf chcmge
filed by:McMahan

NOTICE OF PROPOSED
CHANGE OF WATER RIGHT

NO. 370712

Notice is heraby given thst
William A. and Laura L. McMahan
of Ketchum, \daho, have epplied
to the Department of Water
Resources for &8 change of place
of use and change of point of
diversion of.a right from Aubreoy
Creek tributary to Silver Creek.
The right dascribed aboave is’
evidenced by decree 10 O.H. Wor-
thington in case of S.C. Frostet el
va. Alturas Water Co. et ux, dated
December 13, 1909, in Fourth
District Count;.County of Lincoln,

and is recorded 68 follows

Amount:,1:3 cfs: l\.-im
Priority: June1 1887 .

Point of Diversion No pomt of
diversion apecrﬁed in dacrea

70 acres within SESW, Sec. 13;
W1/2NW1/4, Sec. 24, T15, R19E

TO BE CHANGED
AS FOLLOWS:

Amount: 1.3 cfs

Point of.Diversion: NENE, Sec.
14, T1S, R19E, B.M,, Blaine Coun-
Tty ’ - -
Place of Usae: SWNW, Sec, 13;
SENE, NESE, Sec. 14, T1S, R19E,
for irrigetion of 70 acres |

Any protest sgainst epproval of
the proposad change of the right
deacribed sbove must be filed
with the ldaho Departmant of
Water Resouces, 1041 Blue Lakes
Blvd. North, . Twin Falls, \daho
83301, on or before September
16, 19856.

A KENNETH DUNN
Dlrector

Pubtish: Wood River Joumal—
?é‘tégsuat 29 and September b,

ILTOFLEED




AFFIDAVIT o PUBLICATION—

CL‘NT STENNE[T being\ first duly sworn,

deposes and says that he ls the printer (publisher) of the Wood Riv-
er Journal, a newspaper published every week in Hailey, County
of Blaine, State of Idaho; that said newspaper' has been continuous-
ly and uninterruptedly published for a period of seventy-eight consecu-
tive weeks prior to the first publication of the annexed nolice, and is
a newspaper qualified to publish legal notices as provided by act of
the 1919 session of the legislature of the State of Idaho, known as
House Bill 145; that the annexed advertisement was published once

each week lor___cQ___'consecutive issues in said newspaper

proper and not in a supplement; that the date of the first publication

of said advertisement was on the é lti day of é&&ﬂ!é-i-}'

19 a i, and the date of the last publication was on the_LJ—_
Sef)lrem\-;gf 19 85

day of

S L
Subseribed and sworn to before me this

/’
day of ’:ﬂ.@_—lﬁ 1948
(SEAL)

NO‘I’A RY PUBLIC

WOQOD RIVER JOURNAL
Hdailey, Idaho A

COST OF PUBLICATION MN

Numer of Picas per Line ___.

Number of Lines in Notice . ... _._.___ U S S
Number of Insertions e e 'Q .
Lines tabular at 5°/Pica
A Lines straight at < ?f &2 4 4/Pica
13 Subscquent lines at (23 Tl 3/Pica
oAl CosT__ 35,44

o

~ 1OPY OF NOTICE

(Paste Here)

TITLE OF NGTICE

- 37-0252

PLAINTIFF ATTORNEY

DEFENDANT

PLAINTIFF

Tegh

Hil.lL o o,

R

‘Water right change

‘Hiled by.McMahan . -

ey .
. OF PROPOSED

' CI-';ISI'H;%EOFWATEH RIGHT .
... NO. 37-0252 Part

Notice is hereby- given that
Willism A. end Laura L. McMahan

R

of Liter Res

of Ketchum, Idaho, heve applied -

to ‘the Department of Water
Resources for a change of place
. of use and change of point of
diversion of a right from Aubrey
Creok tibutary to Silver Creek.
" The right described ahove IS
evidenced by decrea to J.C.
.. Gilinan in casa of S.C. Frost ot al
. vs. Alturas Water Co. et ux, dated
December 13, 1809, in Founh
" District Court, County of Lincoln,
. and is recorded as follows: . -

- Amount: 2.5 cfs -
- Priority: June 1, 1887

" diversion specified in decree

. The water is used for irrigation of
. 360 ecres within MNESE, Sec. 23;
. N1/2SW1/4, SESW, N1/2SE1/4,
. SWSE, Sec. 24; NWNE, NENW,
" Sec. 25, TVS. R1SE 1
- PORTION OF RIGHT . _

TO BE CHANGED:

Amount: 1,11 cfs : .

Point of Diversion: SESE, Sec..

14, T1S, R19E, B.M., Blaine Coun-
f ‘ty .o
Place of Use: Portion of Land
" Under Decree: NESE, Sec. 23;
© N1/2SW1/4, NWSE, Sec. 24, T1 S,
R19E for irp‘gatjon’ofzjﬁo acres.
Acres Historically irigated: NESE,
Sec. 23;, N1/25W1/4, SWSE, Sec.

* point of Diversion: No point of .

| 24, T15; R19E forimgation of 109
TR T e

“acres. w - c. e ]
PORTION TO BE CHANGED -
AS FOLLOWS: Zha et o
Amount: 1.11cfs .- = =
Point of Diversion: NENE, Sec.
14, T1S, R19E, B.M., Blgine Coun-

| Place of Use: SW1/4, Séc. 13,
T1S, R18SE for irigation of 109

, acres, R e

L Any protest against approval of:

[ the proposed change of the right

described sbove must be fitad

with the Ideho Depertment of
Water Resouces, 1041 Blue Lokes
~ Blvd. North, .Twin Faellg, - ldaho

i B3301, on or before Septembar
P - ‘

o« .




AFFIDAVIT o PUBLICATION——

State of Idaho,

§S. .
County of Blaine

CLINT S-[ENNE‘[[ being first duly sworn

deposes and says that he is the printer (publisher) of the Wood Riv-
er Journal, a newspaper published every week In Hailey, County
of Blaine, State of Idaho; that said newspaper has been continuous-
l.y and uninterruptedly published for a period of seventy-eight consecu-
tive weeks prior Lo the first publication of the annexed notice, and is
a8 newspaper qualified to publish legal notices as provided by act of
the 1919 session of the legislature of the State of Idaho, known as
House Bill 145; that the annexed advertisemient was published once

each week for ;:22 conseculive issues in said newspaper

proper and not in a supplement; thal the date of the first publication

ot said advertisement was on the_ggq‘th day of QUG M.Sj— .

19 xs i, and the date pf the last publication was on t.heLJ 4 E ‘Jil' LL
el

day of Beﬁ?‘]‘eﬁ\\be C , 19_8;)_.

Subscribed and swom to before me this
e ———
oyt Do e
{SEAL)
O e SRV
J

NOTARY PUBLIC

Sﬁi

WOOD RIVER JOURNAL
Hailey, Idaho

COST OF PUBLICATION

Numerof PicasperLline __._ ___ . _ . ____ . _. ._._____..U_._
Number of Linesin Notice ___ _._ . * 70
Number of Insertions . _ . e e el <.

Lines tabular at 5 /Pica

370 Lines straight at 70, 7O 4/Pica

10 Subscquent lines at Z3 {0 X/Pica

ToTALCOST. 53 90

" JOPY OF NOTICE

(Paste Here)

et C

TUTLE OF NOFIc

#37-Ca53

PLAINTIFE ATTOHNEY

DEFENDANT

WEROFTH]

PLAINTIFE

| Water righitclitmge !
tlled by-McMahan % .

‘—NOTICE OF PHOPOSED _ .
QHANGE.OF.WATER RIGHT
-1 NOL 370262 Part. . ‘
Notice ia’ hereby ™ given  that
William A. and Leura L. McMahan
of Ketchum, ldaho, have applied
to the : Department of Water.
Resources for a change of place
of use and change of point of
diversion of a right from Aubray’
.Cresk tributery to Sitver Creek.’
The right described sbove is.
aevidenced by decree to J.C..
Gilihan in case of S.C. Frost et ali
va. Alturas Water Co. et ux, dated:
December 13, 1909, in Fourth:
District Court, County of Lincoin,?
_and is recorded as follows: . . ..
Amount: 2.6 cfs ' L .
Priority: June 1, 1887 - -
Point of Divarsion: No point of
diversion spacified in decree -
The water is used for imgstion of:
360 acres within. NESE, Sec. 23;,
N1/2SW1/4, SESW, N1/2SE14,
SWSE, Sec. 24; NWNE, NENW,
Sec. 25,.T15, R19E
PORTION OF RIGHT
TO BE CHANGED:

Amount: 1,39 cfs+

Point of Divaersion: SESE, Sec..
14, T1S, R19E, B.M., Blaine Coun-
ty h :

{1 Place of Use: Portion of Land
|__ Under Decree: - SESW, NESE,

SWSE, Sec. 24; NWNE, NENW,.
Sac. 25 for irrigation of 200 acres.
Acrasa Historically Irrigated: NESE,
Sec. 23: N1/2SW1/4, NWSE, Sec.:
24, T15, R18E for irrnigation of 1 09
acres. :
PORTION TO BE CHANGED
AS FOLLOWS: :

Amount: 1.39 cfs -

Point of Divarsion: NENE, Sec.
14, T15, R19€E, B.M,, Blaine Coun-,
ty : B
Place of Use: SwW1/4, Sec. 13,
T1S, R19E for irrigation of 109
acras. | ) S .
Any protest agsinst approval of
the proposed chenga of the right
described above must be filed
with the ldaho Dapartment of
Water Resouces, 1041 Blue Lakes
Bivd. North, Twin Falls, |dsho

83301, on or before September:
16,1985, . . . ° -
K T INN

F’{Q OLL\Q )




7208570
Form 202 327
| /s STATE OF IDAHO dare No. 2220
" : D_EPARTMENT OF WATER RESOURCES
: - APPLICATION FOR PERMIT
To appropriata the public waters of the State of Idaho
"--—--: 1_ Name of agp“cant William A. MCMahan Ph0n8208-726-4421
: c/o James P. Speck S
Pgstof-f‘ce addressP O. Box 987 , Ketchum, Idaho 83340
Unnamed Stream * Loving Creek *
2. Source of water sugply /LSEANE / CHEEY )/ which is a tributary oS4 &1/ AT &bk
£ 3. Location of point of diversion is _NW | 4 of NE % of NE 4, Govt. Lot
Sec. 14 Township___ 18 Range 19€ 8.M, Blaine County; additio
points of diversion if any: _None * Per telecon w/James Speck 10-26-39 (&
¥ 4. Water will be used for the followirig purpases: - - - - - SRR
Fish propagation and ‘ :
e (A:mcunt 3.8 forﬁwdlme‘/ﬂmrtﬁﬁ-poses frcha'n- 1 -Dec— '“}]Eboth dates lnCIUSI
K bR T

-

T .'-“f + “Amount 128 - for ; ’-rl“":'dﬁfﬂ ‘T"H{'J‘I tﬁburposes from ‘:’fﬁn T- ~ “ta Bﬂ*“ ?’r— (both dates mclus

B Id! or acre-leet per annum)

-1
13 . -
. . : : - E R v ; ; : : i
L : "‘“‘Amount - for ikttt purpcses frorn coT T o tolt T (both dates mc!u5|
p {3 o acre-feet sor annum) .
e Amount for -purposes from _ o . {beth dates inclus:
[eds or acra-feet por annum} ] ] 7
5. Total guantity to be appropriated is (a) 3.8 and/or {b) -
CUIIE {99t Deor Secang »cre {wet Der annum

6. Proposed diverting works: = - - g T

- a. Description of ditches, flumes, pumps. headgates, ete. Sea ~Ftracksd: 3d3dendnn -

b. Height of storage dam . féet: active reserveir capaciﬁ/ _ ‘ ) acre-feet; tc
resewﬁir capacity - acre-feet; period o.f year whén \;-vater will be diverted to storage:

to inelusive.
¢. Proposed well diameter is inches; preposed depth of well is feet.

d. Is ground water with a temperature of greatar than 30°F being sought? nao

7. Time required for the completion of the warks and application of the water to the proposed beneficial use

3 years (minimum ! year).




C

Description of proposed uses (if irrigation only, go to item 3).
a. Mydropower; show tatal feet of head and proposed capacity in KW,
-b. Stockwatering; list number and kind of livestack.
¢. Municipal; show name of municipality.
d. Domestic; show number of households.
e. Other; describe fully. Stream and pond sitorage system for nen-commercial
fish propagation and habitat for ducks, geese and other wildlife
9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for ather purposes, place a symbol of the use (examp/e: D for Domestic} in the corres-
ponding place of use below, See instructions for standard symbols.
NEYe NW'Y SWis SEv
TWP | RANGE | SEC, TOTALS
NEv | Nwwl swia | SEv | NEw | Nwa | swia ] sEw { new] Nweal swia | se | nev | Nnweal swia se
15| 19 | L3 w/H ~-—
1s| 19E | 14 w/
“
L_\
Total number of acres to be irrigated __NOne
10. Describe any other water rights used for the same purposes as described abave. S&2 attached Addendur
11. a. Who owns the property at the point of diversion? _Appplicant

12,

b. Who owns the land to be irrigated or place of use? Apnlicant

¢. If the property is owned by a persan other than the applicant, describe the arrangement &nabling the

applicant to make this filing.

Na&

Sea attached Addendum

Remarks:




13. Map of proposed project show clearly tha proposed point of diversion, placa of use. section number,
township and range number.
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8E IT XNCWN that the undersigned !:lereby makes application for permit

10 appropriate the aublic waters of
the State of idaho as herein set forth. ’

{Agplicann)



Recaived by Al Date QAN O Time A2 - 22 _ Preliminary check by

o< . '
Fee s 105 Aecaiptad va@‘# Sog 9L/ Data {A')é/f?
Pubiication prepared bv,&m Date .27 "/5_' -5 Pubfished in : (ool ﬁ"‘“ ygﬂ-&

Publication appraoved _ _ Date

. et~ e e e
—— ———— —— —_—— ———

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application far Permit to appropriata ihe public waters of the State of

ldahao Na. . and said apglication is hersby i .
1. Aggravai of said agglication is subject (o the following limitations and conditiens

a. SUBJECT TO ALL PRIQR WATER RIGHTS.

b. Praof of construction of works and angiication of water @ veneficial use shall be submitted on or befare

.18 .

c. The rate of diversion, if water is 1o be used for irrigation under this permit, when combined with all other
water rights for the same (and shail nat ex_ceed 0.02 cubic feet per second for each acre of land. e

d. The water right acquired under this permit if for hydropower purposes shail be junior and subordinate to ail
rights 1o the use of water, ather than hydropawer, within the State of Idaho that are initiated later in urne
-- - than the griority of this permit and shail not give rise to any right or claim against any futures ngits 10 e =
use of water, other than hydrapower, within the State of ldaho initiated [ater in ime than the griority of this
; permit, . . ' ) ) Cm

- - - -— - -

a, Other:

LR PR §
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) ADDENDUM TO
APPLICATION FOR PERMIT - LOVING CREEKX
BY '
WILLIAM A. MCMAHAN

6.,a. Diversion Works. Headgate diverts water
from Loving Creek into Bill No. 9 Ditch (old Worthington Ditch},
then through an underground pipeline to the upper pond described
in paragraph 12, below.

10. oOther Water Rights. Applicant is concurrently
applying for the right to divert 5.0 cfs of groundwater to be
used in the same streams and ponds for the same purposes as the
waters of Loving Creek which are the subject of this Application.

12. Remarks. Headgate diverts water from Loving Creek
into Bill No. 9 Ditch (old Worthington Ditch), then through an
underground pipeline into an upper pond, approximately thirty-
five thousand (35,000) square feet in surface area with a maximum
depth of twelve (12) feet. The water will then flow by gravity
through an open stream bed for approximately 1/4 mile to the
lower pond of approximately the same size as the upper pond.
Approximately 4.0 c.f.s. will be periodically re-cycled by
pumping from the lower pond to the upper pond through a buried '
pipeline to assure a minimum flow in the system for fish and
wetlands habitat.

The system of pondé and connecting stream will be used
for non-commercial fish propagation and as a wetlands habitat for
ducks, geese and other native wildlife.

During the irrigation season, the 3.8 cfs to be
diverted under this Application will be the same water as 37-
00252 (2.5 cfs) and 37-00712 (1.3 cfs). -Water will be pumped
from the lower pond into a mainline to wheelines and/or handlines
for irrigation. During the non-irrigation season, the entire 3.8
c.f.s. Wwill be returned from the lower pond to Loving Creek
through another buried pipeline.

- j:\mcmlcper.add

9/7/89

ADDENDUM TO APPLICATION FOR

" PERMIT - LOVING CREEK

WILLIAM A. MCMAHAN
PAGE 1



ATTORNEY GENERAL

Jim JOMES

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

BOISE 83720

December 18, 1990

Mr. Keith Higgenson, Director

Idaho Department of Water Resources
Statehouse Mail

Boise, ID 83720

RE: Water Right Applications for Permit Nos. 37-08569, 37-08570, and
37-08371

Dear Mr. Higgenson:

In late 1989, Mr. William McMahan filed three Applications to
appropriate water. These were 37-08569 for 2 cfs from an unnamed
drain, 37-08570 for 3.8 cfs from Loving Creek, and 37-08571 for 5 cfs
of proundwater. These applications were for year-round water use for
wildlife habitat and fish propapation.

The Idaho Department of Fish and Game (hereinafter Fish and Game)
timely filed protests to the applications because of the possible
impact of the withdrawals on the operation of its Hayspur Fish
Hatchery.

After discussions with counsel for McMahan, Fish and Game aprees to
withdraw its protest to Application 37-08569 for water from an unnamed
ditch.

Fish and Game and McMahan stipulate and agree that the following
condition be placed on the permit issued for Application 37-085371 for
groundwater.

The holders of senior water rights may seek review
and amendment of the Permit and subsequent License
in the event the withdrawal of groundwater
pursuant to the permit or license adversely
affects the senior water right holders or water
rights for the Hayspur Hatchery. The burden of
proof shall be upon the persons seeking such
review and amendment.

TELEPHONE
{2081 334-2400




Mr. Keith Higgenson, Director
December 18, 1990
Page 2

If this condition is placed on this permit, Fish and Game will withdraw
its protest. The attached letters reference the discussions and also
the agreed upon language.

However, Fish and Game continues its protest of Application 37-08570 to
divert 3.8 cfs of water, year-round from Loving Creek. Fish and game
also intends to challenge Transfer Nos. 3198, 3199, and 3200 which
transferred the diversion points for licensed rights 37-0252 (2.5 cfs)
and 37-0712 (1.3 cfs) from Aubrey Spring and Aubrey Creek to Loving
Creek because the diversion from Loving Creek would harm Fish and
Game. Fish and Game also will challenge the transfers on the basis
3.8 cfs had not been put to beneficial use and that forfeiture may have
taken place. During our discussions, Mr. McMahan was informed that
Fish and Game would raise these challenges at the hearing on
Application 37-08570. Since the parties were unable to resolve the
issues surrounding the Application 37-08570, this matter should proceed
to a hearing.

If you have any questions or desire further clarification, please let
me know.

Sincerely,
/&tgp,b\m_/{’b&ﬁ&ﬂ/r\%\

Stephen V. Goddard
Deputy Attorney General

SVG:c¢ch
Enclosure
C: James Speck

Bill Hutchinson : ;
Carl Nellis :
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STATE OF IDAHO
|OFFIGE OF THE ATTORNEY GENERAL
JIM JONES T ‘

ATTORNEY GENERAL ' DEF;;? T:Lgi:lss::e?m
STEPHEN V. GODDAND . CRE - ’ ’ P.0.BOX 2§
- . -BUSAN Matros .. . ¢ o, : . o ’ . - ' ‘BOISE. "IDAHOC "&a707 ©
DEPUTY ATFORNEYS GENERAL ~ — 77 75 == S '

TELEPHONE: (208) 234-2715

‘-):"?'\.‘;""r"i' LTI i ¥ ‘:.;__';; R RS TR N
November 13, 19%0

James P. Speck
Hogue, Speck & Aanestad
120 East Avenue
P.0. Box 987 , L Lo
Ketchum,-- -ID - 83340 o TE e

Ll L . teoa Lt

Dear Mr. Speck: .
This is written in response to your letter of October 2, 1990 and our
earlier telephone conversations. The Department will withdraw its
protest to Application 37-08569 for 2 cfs from an unnamed drain. The
Department will also withdraw its protest to Application 37-085371 for
the use of groundwater providing that an appropriate condition is added
to the permit and subsequent license. The Department would agree to
the following language in the condition:

The holders of senior water rights may seek review
and amendment of the Permit and subsequent License
in the event the withdrawal of groundwater
pursuant to the permit or license affects the
. senior water right holders or water rights for the
Hayspur Hatchery. -

As you are aware from our earlier conversations, the Department is
continuing its protest of Application 37-08570 and intends to challenge
approval of the transfer of water rights from diversions on Thompson
Creek (Aubrey Creek and Aubrey Springs, Transfer Numbers 3198, 3199,
and 3200) on several grounds. The Department intends to challenge any
diversion of water that reduces the amount of its water right to the
Hayspur Hatchery.

AHO




Mr. James P. Speck
November 13, 1990
Page 2 :

Please let me know if the above-referenced language is acceptable to

you. If you approve, I will write the Water Resources Department and
inform them of the situation.

Sincerely,

_Sapton AR Qs O

Stephen V. Goddard
Deputy Attorney General

SVG:cb




LOVING CREEK DATA APRIL - SEPTEMBER 1990 AND 1991

CONVERSION FACTOR  0.0004 MINUS 3.8 CFS FROM LOVING CREEK
AVE. EXCEEDS -
MONTH/  FISH/  # OF FLOW  FLOW SAFE FLOW D0.0.  HIGH SAFE FLOW o
YEAR LB FISH  BIOMASS LENGTH  CFS  INDEX INDEX  (ppm) TEMP  NOTES  INDEX oy
APR 90 3.5 326558 93302  £8.94  B.84  2.64 1.0 8.1 62 . YES o
MAY 90 3.22 258003 80725  9.19  B.51 2.2  0.72 7.2 72 ©YES Ry
JUN 90 9.94 553525 55687  6.31 B8.45  2.33 0.8 7.4 63  BROPUMP  YES e ‘
JUL 90 10.44 509256 48779  6.21 3.95 1.76  0.81 7.4 63  BROPUMP  YES :
AUG 50  13.68 583019 42618  5.67  9.95  1.68  0.90 7.7 66  BRDPUMP  YES .
SEP 90 13,32 542969 40763  5.73 11,50  1.38  1.01 8.1 62 YES _ B
APR 91 3.66 299595 81857 8.8 7.25  2.86  1.01 8.1 62 © YES
MAY 91 4.5 480079 105280  B.18  B.60  3.34  0.99 8.0 63  BIGWOOD - YES
JUN 91 5.85 401880 68699  7.53  9.12  2.23  0.87 7.6 67  BIGWOOD  YES
QUL 191 5.04 411296 45497  6.52  7.63  2.04  0.84 7.5 68 YES
JUL 1591  9.04 411296 45497  6.52  9.20  1.69  0.72 7.2 712 P2 YES
JUL 22 91 12.04 300456 32430  5.92 8.5  1.43  0.B1 7.4 69 P2 YES
JUL 29 91 15.78 425897 26990  5.41 8.92  1.25  0.84 7.5 68 P2 YES
AUG 6 91  18.90 44173 23372  5.10  8.80  1.16  0.87 7.6 67 pi2 YES
AUG 18 91 14.50 431736 29775  5.57  9.08  1.32  0.90 7.7 66 P2 YES
AUG 27 91 14.50 43173 20775  5.57  5.13  2.33 0.9 7.9 64  BROPUMP  YES
SEP 391  21.04 550426 26161  4.92  6.83 1.7  1.00 8.1 62  BROPUMP  YES P “
SEP 17 91  21.04 550426 26161  4.92  8.52  1.39  1.07 8.3

60 _ YES SR e

<loving38. 3> B , ? q




LOVING CREEK DATA APRIL - SEPTEMBER 1988 AND 1989

CONVERSION FACTOR  0.0004 MINUS 3.B CFS FROM LOVING CREEK
== ==z EZ=S==o====z=Z=a=z=2 —=a=zzo== =
AVE. EXCEEDS
MONTH/  FISH/  # OF FLOW  FLOW SAFE FLOW  D.0. HIGH SAFE FLOW
YEAR LB FISH  BIOMASS LENGTH  CFS  INDEX  INDEX  (ppm) TEMP  NOTES  INDEX
SE==== == = EEZSSS=SASSSES === S===
APR 188  12.01 528495 44005  5.93  14.58  1.14  1.25 8.9 55  GAVF.P#2
APR 15 88  7.07 408502 7780  7.07 11.53  1.58  1.25 8.9 55 GAVF.P#2  YES
MAY 188  13.74 518298 37722  5.67 17.33  0.86  1.10 8.5 59  GAVF.P#2
MAY 15 88 9.27 448158 48345  6.46  11.30 1,48  0.96 7.9 64  GAVF.P#2  YES
JUN 1 B8  18.14 675927 37262 5,17 11.67  1.38 0.9 7.9 64 GAVF.PF2  YES
JUN 1588 11.09 443750 40014  6.09 7.9 1.86  0.96 7.9 64  GAVF.PH2  YES
JUL 188 12.90 398460 30888  5.79 11.94  1.00  1.01 B.1 62  GAVF.P#2
JUL 15 88 '15.58 439763 28226  5.43  11.94  0.97  1.14 8.6 58 P#2
AUG 188  16.88 424075 25123  5.29 1409  0.75  1.14 8.6 S8 p#2
AUG 15 88 14.93 424075 28404  5.51  12.46  0.92  1.14 8.6 58  PHaSMRCY
SEP 188  16.88 385853 22859  5.29  7.22 134 114 8.6 58 YES
SEP 15 88 17.61 385853 2191 5.22 9.48  0.99  1.14 8.6 58
APR 89 B.65 284544 32895  6.61 9.94  1.12 0.9 7.9 64 YES
MAY B9 9.61 418705 43570  6.38  10.81 1.41 0.84 7.5 68 YES
JUN 89 11.38 504086 44296  6.03  11.52  1.42  0.90 7.7 66 YES
JUL 89 12.83 439186 34231 5.80  11.81 112 0.93 7.8 65 YES
AUG 89  12.63 380604 30135  5.83 9.7 .19 1.1a 8.6 58 P#2 YES
. SEP 89 9.92 324048 32666  6.32  9.78  1.18  1.14 8.6 8 P#2 YES

<loving38.1>




LOVING CREEK DATA

APRIL - SEPTEMBER 1985 - 1987

CONVERSION FACTOR  0.0004 MINUS 3.8 CFS FROM LOVING CREEK
: AVE. EXCEEDS
MONTH/  FISH/  # OF - FLOMW FLOW SAFE FLOW  D.0, HIGH SAFE FLOW
YEAR LB FISH  BIOMASS LENGTH CFS INDEX  INDEX (ppm)  TEMP NOTES  INDEX
APR 1 87 5.79 387764 66971 7.5 15.60 1,27 1.01 8.1 62 GAVF YES
APR 15 87  5.79 387764 66971 7.56  15.24 1.30 1.21 8.8 56 GAVF YES
MAY 1 87 8.33 508337 61025 6,70  12.71 1.60 1.14 8.6 58 GAVF YES
MAY 15 87  8.33 508337 61025 6.70  10.25 1.98 1.10 8.5 59 GAVF YES
JUN 1 B7  11.57 424336 36676 6.00  12.86 1.06 1.10 8.5 59 GAVFPH#2
JUN 15 87 11.57 424336 36676 6.00  12.00 1.13 1.10 8.5 59 GAVFP§2  YES
JUL 1 B7  24.00 348640 14527 477 10.88 0.63 1.14 8.6 58 GAVFP#2
JUL 15 87  24.00 348640 14527 4.7 9,82 0.70 1.17 8.7 57 GAVFP#2
AUG 1 87  16.88 348347 20637 5.2  10.47 0.83 1.21 8.8 56 GAVFPH2
AUG 15 87 16.88 348347 20637 5.29  10.21 0.85 1.28 9.0 54 GAVFP#?2
SEP 187  15.83 299870 18943 5.41 9.77 0.80 1.29 9.0 54 GAVFP#2
SEP 15 87 15.83 299870 18943 5.41  10.45 0.75 1.29 9.0 54 GAVFP#2
APR 1 86 4.87 340923 70005 8.01  13.88 1.41 1.07 8.3 60 GAVFBRD  YES
MAY 1 86 6.35 358448 56449 7.33 14,09 1.22 1.01 8.1 62 GAVFBRD  YES
JUN 1 B6  12.59 334367 26558 5.83  NA ERR  NA 8.5 59
JUN 15 86 12.59 334367 26558 5.83  NA ERR  NA 8.7 &7
JUL 186  14.94 409622 27418 5.51  NA ERR  NA 8.6 58
JUL 15 86 14.94 409622 27418 5.51 13.98 0.79 1.21 8.8 56 GAVFBRD
AUG 1 86 10.21 384195 37629 6.26  14.15 0.95 1.21 8.8 56 GAVFBRD
AUG 15 86 10.21. 384195 37629 6.26  14.15 0.95 1.21 8.8 56 GAVFBRD
SEP 1 86 8.92 2382891 42925 6.54  11.30 1.30 1.44 9.3 51 BROP#2
SEP 15 86  8.92 382891 42925 6,54 9,64 1.52 1.44 9.3 51 BROP#?2 YES
APR 1 85 511 275512 53916 7.88 12.58 1.21 NA NA NA
MAY 1 85 6.67 298690 44781 7.21 12.55 1,10 NA NA NA
MAY 15 B5  6.67 298650 44781 7.21  12.30 .13 NA NA NA BRDPUMP
JUN 1 85  12.98 427028 32899 5.78  12.58 1.0t NA NA NA BROPUMP
JUL 185 20.90 328588 15722 4,93 14.69 0.48  NA NA NA BROPUMP
JUL 15 85 20.90 328584 15722 4.93  15.16 0.47  NA NA NA BROPUMP
AUG 1 85  10.33 327288 31683 6.23  13.86 0.82  NA NA NA BROPUMP
AUG 15 85 10.33 327288 31683 6.23  12.79 0.89  NA NA NA BRDPUMP
SEP 1 85 7.20 285802 40250 7.03  13.87 0.92 NA NA NA BROPUMP
SEP 15 85  7.20 289802 40250 7.03  15.35 0.83  NA NA NA BROPUMP

<loving38.2>




LOVING CREEK DATA APRIL - SEPTEMBER 1990 AND 1991
CONVERSION FACTOR  0.0004

EXCEEDS

MONTH/ FISH/ # OF FLOW FLOW  SAFE FLOW 0.0, SAFE FLOW

YEAR LB FISH BIOMASS LENGTH CFS INDEX INDEX (ppm)  TEMP NOTES INDEX
APR 90 3.50 326558 93302 B.94 12.54 1.84 1.0t 8.1 62 YES
MAY 80 3.22 258003 80125 9.19 12.3 1.58 0.72 1.2 72 YES -
JUN S0 9.94 553525 55687 6.31 12.25 1.61 0.81 7.4 69 BRDPUMP YES i
JUL 90 10.44 509256 48779 6.21 13.75 1.28 0.81 7.4 69 BRDPUMP YES
AUG 90 13.68 583019 42618 5.67 © 13.75 1.22 0.90 7.7 66 BROPUMP YES
SEP 90 13.32 542969 40763 5.73 15.30 1.04 1.0 8.1 62 YES
APR 91 ©3.66 299595 81857 8.81 11.05 1.88 1.0 8.1 62 YES
MAY 91 4.56 480079 105280 8.18 12.40 2.32 0.99 8.0 63 BIGWOOD YES
JUN 97 5.85 401889 68699 7.53 12.92 1.58 0.87 7.6 67 BIGWOOD YES
JUL 1 91 9.04 411296 45497 6.52 11.43 1.36 0.84 7.5 68 YES
JuL 15 91 9.04 411296 45497 6.52 13.00 1.20 0.72 7.2 72 P#2 YES
JUL 22 91 12.04 390456 32430 5.92 12.36 0.99 0.81 7.4 69 P#2 YES
JUL 29 81 15.78 425897 26990 5.47 12.72 0.88 0.84 7.5 68 Pi2Z YES
AUG 6 91 18.90 441736 23372 5.10 12.60 0.8 0.87 7.6 67 P#2
AUG 18 91 14.50 431736 29775 5.57 12.88 0.93 0.90 7.7 66 P#2 YES
AUG 27 91  14.50 431736 2977% 5.57 B.90 1.34 0.96 7.9 64 BRDPUMP YES
SEP 3 91 21.04 550426 26160 4.92 10,63 1.12 1.01 8.1 62 BRDPUMP YES
SEP 17 91 21.04 550426 26160 4,92 12,32 0.96 1.07 8.3 60 BRDPUMP

<loving. 3>




LOVING CREEK DATA APRIL - SEPTEMBER 1988 AND 1989 ;19: _

coat
L. -

CONVERSION FACTOR  0.0004

EXCEEDS

MONTH/  FISH/  # OF FLOW  FLOW SAFE FLOW  D.O, SAFE FLOW

YEAR LB FISH  BIOMASS LENGTH  CFS INDEX  INDEX (ppn) TEMP  NOTES  INDEX
SETSEEITESR == == s====EalF== PSS CoSEREFSSISERASSSSSSSES
APR 1 B8  12.01 528485 44005 5,93 18.39 0.90 1.25 8.9 55  GAVF.P#2
APR 15 88  7.07 408502 57780 7.07  15.33 1.19 1.25 8.9 55  GAVF.P#2
MAY 1 88  13.74 518298 37722 567 21.13  0.70 1.10 8,5 59  GAVF.P#2
MAY 15 B8  9.27 448158 48345 - 6.46  15.10 1.1 0.96 7.9 64  GAVF.P#2  YES S
JUN 1 B8 1B.14 675927 37262 5.17  15.47 1.04 0.96 7.9 64 GAVF.P#2  YES S
JUN 15 88 11.09 443750 40014 6.09 1.7 1.25 0.96 7.9 64" GAVF.P#2  YES s
JUL 188 12.90 398460 30888 579 1574  0.76 1.00 8.1 62  GAVF.P#2 R
JUL 15 88 15.58 439763 28226 5.43  15.74 0.74 1.14 8.6 58 P#2 ey
AUG 188  16.88 424075 25123 5.29 17.89  0.59 1.14 8.6 58 P#2 o
AUG 15 88  14.93 424075 28404 551 16.26 0N 1.14 B.6 58  PH2SMRCY Tk
SEP 1 88  16.88 385853 22859 5.29  11.02 0.88 1.14 8.6 58 -
SEP 1588 17.61 385853 2191 5.22 13.28 0.n 1.14 8.6 58

APR B9 8.65 284544 32895  6.61 1374 0.8 0.96 7.9 64

MAY B3 9.61 418705 43570  6.38  14.6 1.04  0.84 7.5 68 YES

JUN 89 11,38 504086 44296  6.03  15.32 1.07 0.90 7.7 66 YES

JUL 89 12,83 439186 3423 5.80  15.61 0.84  0.93 7.8 65 ‘

AUG B9 12.63 380604 30135 583 13.51 0.85 1.14 8.6 58 P#2 ‘
SEP 89 9.92 324048 32666 6.32 13.58  0.85 1.14 8.6 58 P#2

<loving.1»




LOVING CREEX DATA APRIL - SEPTEMBER 1985 - 1987

CONVERSION FACTOR  0.0004

EXCEEDS
MONTH/  FISH/  # OF FLOW FLOW SAFE FLOW  D.0. SAFE FLOW
YEAR L8 FISH  BIOMASS LENGTH  CFS INDEX  INDEX (ppm)  TEMP NOTES  INDEX

1]
n

19.40 1.02 1.0 62 GAVF YES

[+ ]

APR 1 87 5.79 387764 66971 7.5 8.1

APR 15 87 5.79 387764 66971 7.56 19.04 1.04 1.21 8.8 56 GAVF

MaY 1 87 8.33 508337 61025 6.70 16.51 1.23 1.14 8.6 58 GAVF YES
MaY 15 &7 8.33 508337 61025 6.70 14.05 1.45 1.10 8.5 59 GAVF YES
JUN 1 87 11.57 424336 36676 6,00 16.66 0.82 1.10 8.5 59 GAVEP#2

JUN 15 B7  11.57 424336 36676 6.00 15.89 0.86 1.10 B.5 59 GAVFP#2

JuL 187 24,00 348640 14527 4.7 14.68 0.47 1.14 8.6 58 GAVFP#2

JUL 15 87 24,00 348640 14527 47N 13.62 0.51 1.17 8.7 57 GAVFP#2

AUG 1 87 16.88 348347 20637 5.29 14.27 0.61 .21 8.8 56 GAVFP#2

AUG 15 87 16.88 348347 20637 5.29 14.01 0.62 1.29 9.0 54 GAVFP#2

SEP 1 87 15.83 299870 18943 5.4 13.57 0.58 1.29 9.0 54 GAVFP#2

SEP 15 87 15.83 299870 18943 5.4 14.25 0.55 1.29 8.0 54 GAVFP#2

APR 1 B6 4.87 340923 70005 8.0 17.68 1.10 1.07 8.3 60 GAVFBRD YES
MAY 1 86 6.35 358448 56449 7.33 17.89 0.96 1.0 8.1 62 GAVFBRD

JUN 1 86 12.59 334367 26558 5.83 NA ERR NA 8.5 59

JUN 15 86 12,59 334367 26558 5.83 NA ERR NA 8.7 57

JuL 1 86 14,94 409622 27418 5.51 NA ERR NA 8.6 58 :

JUL 15 86 14.94 409622 27418 5.51 17.78 0.62 1.21 8.8 56 GAVFEBRD

AUG 1 86 10.21 384195 37629 6.26 17.95 0.75 1.21 8.8 56 GAVFBRD i
AUG 15 86 10.21 384195 37629 6.26 17.95 0.75 1.21 8.8 56 GAVFBRD

SEP 1 86 8.92 38289 42925 6.54 15.10 0.487 1.44 9.3 51 BROP#2

SEP 15 86 8.92 382891 42925 6.54 13.44 1.09 1.44 9.3 5 BROP#2

APR 1 85 5.1 275512 53916 7.88 16.38 0.93 NA NA NA

MAY 1 85 6.67 298690 44781 7.2 16,35 0.85 NA NA NA

MAY 15 85 6.67 298690 44781 7.21 16.10 0.86 NA NA NA BRODPUMP

JUN 1 85 12.98 427028 32899 5.78 16,38 0.78 NA NA NA BROPUMP

JuL 1 85 20.90 328584 15722 4,93 18.49 0.39 NA NA NA BRDPUMP

JuL 15 85 20.90 328584 15722 4,93 18.96 0.38 NA NA NA BROPUMP

AUG 1 85 10.33 327288 31683 6.23 17.66 0.64 NA NA NA BROPUMP

AUG 1585 10.33 327288 31683 6.23 16.59 0.68 NA NA NA BRDPUMP -
SEP 1 85 7.20 289802 40250 7.03 17,67 0.72 NA NA NA BRDPUMP

SEP 15 85 7.20 289802 40250 7.03 19.15 0.67 NA NA NA BROPUMP

<loving.2»
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FLOW INDEX
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LOVING CREEK FLOW DATA 1990-1991

Flow index v.s Safe flow index
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FLOW INDEX
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LOVING CREEK FLOW DATA 19883—-1989

Flow index v.s Safe flow index
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LOVING CREEK FLOW DATA 1986—1987

Flow index v.s Safe flow index
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FLOW INDEX
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LOVING CREEK FLOW DATA 1990-1991

—3.8 cfs v.s. safe flow index
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FLOW INDEX
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LOVING CREEK FLOW DATA 1988-1989

—3.8 cfs v.s. safe flow index
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LOVING CREEK FLOW DATA 1986—1987

—3.8 cfs v.s. safe flow index
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