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NOTICE OF APPLICATION
"FOR WATER PERMIT
Notice is hereby given that

the Idaho Department of

Parks, Statehouse, Boise, Ida-

ho, has on July 12, 1971 sub-

mitted Application No  37-

7108 for a permit to ap-

propriate 1,260 cubic feet per

gsecond of water from springs

(tributary of Snake River)

.arising in Malad Canyon with-

in the S%SW4, S%SE%,

Sec. 25;N%NW%, NWiNE-

14 Sec. 36, T. 68, R. 13E,

B.M., Gooding County, to be

used from January 1 to De-

cember 31 for scenic beauty
and recreational purposes.

The water will not be divert-

ed, but will be preserved in

its natural state in trust for
the people of the State of

Idaho, pursuant to Chapter

207, 1971 Session Laws.
Protests against the grant-

ing of the permit must be

filed with the Idaho Depart-
ment of Water Administra-
tion, Statehouse, Boise, Idaho

83707, on or before Septem-

ber 20, 1971.

R. Keith Higginson
Director
*9-2-2tc
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State of Idaho

Department of Water Resources

WATER RIGHT LICENSE

License of Water Right No. _37-7108 Prionty _July 12, 1971

THIS IS TO CERTIFY, that
of Boise, Idaho

Amount 900 -O CfS

State of Idaho, Department of Parks and Recreation

No. __ 37-7108

and has submitted proof to the Department of Water Resources on

issued pursuant to Application for Permit dated July 12, 1971

, has complied with the terms and conditions of Permit

November 15, 1979

*

that he has applied water to a beneficial use; an examination by the Department indicates that the works have a

capacity for the diversion of __900.0 cfs of water from _Malad Canyon Springs

tributary to

Big

Wood River , and that the permit holder has applied to a beneficial use and

established a right to use water as follows:

Beneficial Use
Scenic

beauty and recreat1
from 0 j GP \n/T
HV/// ﬂfﬂ 7 Vdmﬁgﬁéij ™

fro

od of Use Rate of Diversion

Subject, however? t

fﬂwwg9mno/ﬂ§:;;:> «than _900.0 cfs

\/o{h am.swe)

from L] a I’Iua!}“‘y 1 IWBQ)CTEﬁben:3- e QOO . 0 cfs and n/a

Annual Volume

@

y one. time, and

that the amoftint of&@at)er séll dﬁd’ to wh1§:h such right is entitled and F@% r the purpose
aforemennoped and is/lim1ted to they.amount whji{ch can actually be beneficially u and not exceed
n/a i ac{e feet peryedr, said* water}% b//dwerted within the *S!SW4, S ‘1{1: Sedfion 25;
i .
NLNWY% ., INWSNEY:, ﬁSectwn 364 -“TWD[\S‘“\“RQE! %13E  in the County of Gooding
il )
oottt | N 12
! T J I ] = S—
. VA BN AN e ///fﬁm //
WP, Range —| \\\“‘7‘" 7 ] T 5 .,ﬂ/ Totals
\ - .Qgﬁ Nw3 '\E\ SE%|-NEW| NW| Wl SEU | NEW| Nwi svmlss.u ;c/ '@Na swy
N - = : 7
6s | 136 | 20 7/1)5\§_<-3 M Peid X

36

/4
=

o)
>
]
(

1
1

Total number of acres irrigated

*No physical diversion required pursuant to the Director's Order dated

January 17,

1975.

NOTE: Modifications to or variance from this license must be made within the limits of Section 42-222, Idaho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.

The right to the use of the water hereby confirmed is restricted and appurtenant to the lands or place of use

herein described, as provided by the laws of Idaho.

Witness the sea.l and sign

’\

C:« <:.
f\ugusc R ST 19 82
= c::-«
s c\.;_
- A::;‘U Director
ey

R
ature\of the Dlrector affixed at Boise, Idaho, this

=/

5.9

day of

oy HY7




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT NO.
37-7108 in the name of the STATE OF IDAHO, ORDER

DEFPARTMENT OF PARKS (MALAD CANYON SPRINGS)

WHEREAS, on July 12, 1971, the Idaho Department of Parks filed Application
for Permit No. 37-7108 to appropriate the springs in Malad Canyon for the purpose of
scenic beauty; and,

WHEREAS, on July 6, 1972, the Director, Department of Water Resources {(formerly
the Department of Water Administration) rejected such application on the grounds that
a physical diversion was not identified as required by statute; and,

WHEREAS, the applicant appealed this decision to the District Court which

Court overruled the Director's decision; and, e

WHEREAS, the District Court's opinion was appealed to the Idaho Supreme Court
which Court ruled that:
1) A State agency could appropriate water without violating Article 15,
Sec. 3 of the Idaho Constitution;
2) Recreation and scenic beauty are beneficial uses of water in Idaho;
and,
3) A physical diversion is not required in this particular instance
since the legislature did not intend that a diversion be made.
IT IS, TEEREFORE, ORDERED that the decision previocusly entered in this matter
on July 26, 1972, is rescinded and Application for Permit No. 37-7108 is hereby AFPPROVED

subject to the condition that this appropriation is subject to all prior water rights,

Dated this { 2 day of January, 1975.

R. TH HIGGI
Director
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BEFORE THE DIﬁECTOR'OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 37-7108,

in the Name of the State of
Idaho, Department of Parks
(Malad Canyon Springs).

DECISION

(N S R )

Idaho Code, Section 67-4307 was enacted as Section 1 of Chapter
207 of the 1971 Idaho Session Laws. That Section provides as follows:

"The state park board is hereby authorized

and directed to appropriate in trust for the
people of the state of Idaho the unappropriated
natural spring flow arising upon the area
described as follows, to-wit:

The south half of the southwest quarter,
and -the south half of the southeast
quarter, .of section twenty-five, township
six south, range thirteen east of the
Boise Meridian; and

The north half of the northwest quarter,
and the northwest quarter of the northeast
quarter, of section thirty-six, township
six south, range thirteen east of the
Boise Meridian.

The preservation of water in the area described
for its scenic beauty and recreational purposes _
necessary and desirable for all citizens of

the state of Idaho is hereby declared to be

a beneficial use of such water.

No fee shall be required in connection with
said appropriation by the state park board
or the permit issued in connection therewith,
but license shall issue at any time upon
proof of beneficial use to which said waters
are now dedicated.

g FEIRS
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The park board, or its successor, shall be

deemed to be the holder of such permit, in

trust for the people of the state, and the

public use of the unappropriated water in

the specific area herein described is declared

to be of greater priority than any other use

except that of domestic consumption.

The unappropriated lands belonging to the state

of Idaho between the high water mark on one

bank to the high water mark on the opposite

bank, of the area described, are hereby declared

to be devoted to a public-use in connection with

the preservation of the area in its present

condition as-a place of recreation for the citizens

of tlie state pf Idakic " '

Pursuant to the direction contained in that Statute, the
Idaho Parks Department filed -an Application for a Permit to appropriate
the public waters of the State, more particularly, to appropriate
the unappropriated waters of the springs in Malad Canyon. This application
was protested by the Twin Falls-Canal Co., the North Side Canal Co.,
the Idaho State Reclamation Association, the Boise Project Beard of
Control, the Owyhee Project South Board of Control, and the Gem
Irrigation District. A meeting was had between representatives of
the Applicant, the Protestants, the Attorney General's office and this
Department, at which all participants agreed that there were no issues
of fact which would require determination at a hearing. The parties
further agreed that the Protestants had standing to protest, that the
subject waters are waters of a natural stream, that the unaugmented,
natural spring flow of the Malad Canyon Springs was nine hundred forty
{940} cubic feet per second, and that 2 Iérge map of the area, now
marked as “Exhibit B%, accurately portrays the land and its ownership
in the area of the proposed appropriation and a prelimiﬁary plan for
a park through which the waters are to be used pursuant to Section
67-4307.

All parties further agreed that there were only three (3)

substantial issues of law which constituted the entire basis of the

protests herein. These are:

PAGE 2 - DECISION
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A. Is it Constitutional in Idaho for a

state agency to appropriate, without

explicit constitutional authorization, .

the waters of a natural stream and thereby

to obtain a water right having a priority
over water rights of private persons who have
appropriations on said stream made subsequent
in time to that of the state agency?

B. Are the uses described in Idaho Code

Section 67-4307 '"beneficial uses" so as to

support an appropriative water right under

the Idaho Comstitution?

C. Can there be created a valid appropriative

water right in Idaho without an actual, physical

reduction of the water claimed to possession

through an actual diversion of the water from,

or artificial control of the water in, the

water's natural locus or condition?

Each of these agreements concerning matters of fact and.law
has been reduced to written stipulation, as has a stipulation that
there be no formal hearing for oral argument on the matters of law
which have been fully briefed by the Applicant and the Protestants,

These things all having been done, we do now hereby render our Decision

in this matter.

I.
The first question of law relates to the power of an agency
of the State to appropriate waters of a natural stream. This question

exists only because of dictum in State Water Conservation Board v. Enking,

56 Idaho 722, at 731-33, 58 P.2d 779 (1936). In that case the Supreme
Court of Idaho was confronted with a challenge to the constitutionality of
the fledging Water Conservation Board (which was effectively destroyed

by the opinion in that case). The Court there held only that the

Statute creating the Board was unconstitutional as an attempt to

create a corporation by special legislation. That is the only holding

on a constitutional law issue in that action.

In the course of supporting that holding, the Enking

PAGE 3 - DECISION
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Court discussed the relationship betwgen Section 3 of Article 15

of the Idaho Constitution and the powefs which had been accorded

the bard. it undertook this discussion only in an effort to illustrate
a legislative intention to create a special corporation and not a

mere branch of government. That Court reasoned that, if an agency

of the State could appropriate any or all of the waters of the State,

it could preclude privaté;parties from gaining a better priority. The
agency could, therefore, effectiveiy deny the right to appropriaté water
to the citizens of the State. That, the Court concluded, would probably
be uncénstitutional under Article.IS; Section 3. Having reached that
conclusion, the Coﬁrt‘held'that the Legislature would not bé presuﬁed to
have dgne an unconstitutignal act and, therefore, that the power to make
an appropriation was evidence that the Board was in fact a corporation.

This conclusion, indeed treatment of this entire issue,
was unnecessary\for the decision in the Enking case. There wére
many- other substantial reasons for the Court to hold that the Board
was in fact a corporation. It need not have discussed fhe Article
15, Section 3 issue at all. Following the usual precepts of
constitutional interpretation, it should not have éven considered
them. The discusssion at 56 Idalio 731-33 is, therefore, only dictum
and not a binding interpretation of the Constitution.

The evils which concerned the'EnRing Court are not present in
this instance. Upon reading the Enking opinion, one has to be struck
by the Court"s fear that the Board was empowered to obtain, by appropriation
or condemnation, rights to all or most of the State's unappropriated
water, which it could then sell to water users. The Court correctly
undérstood that the purpose of Section 3 of Article 15 was to insure that
water would always be a commodity free to users. It was, therefore,
the Court's position that the loosely drawn Statute ip Enking, because

it permitted the State to obtain a monopoly on and to sell water

PAGE 4 - DECISION
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as if a utility, was opposed to the intendment of the constitutional
provisions.
While the Enking case speaks to monopoly, the application before
us raises none of those probléms; The Parks Board is not seeking to
tie up undefined, unlimited quantities of water. It is nowhere authorized
to do so. All it seeks is to appropriate a discreet amount of water
for a non-consumptive use on and in relation to its own laﬁd. The
threat foreseen by thé Enking Court and which led to the expansive
Enking dictum are simply not present here. The reasoning of that case
is not, therefore, available to Protestants here.
A formal distinction exists between the Enking situation
and this one. In.the Enking. case the Board was authorized to act
to regulate. water resource management generally. Its supposed power
was, thus, related to the police power and represented state action
in a sovefeign capacity. -The Parks Board seeks this appropriation
in order to benefit its lands. It is not seeking any reguiatory end.
It is, therefore, acting in a proprietary capacity only. Article
15, Section 3 appears to preclude state géééféign'action; It
prohihits ”denials” Qf’the right to appropriate. A denial connotes
an exercise of authority- and not an act of property management.
As long as the Parks Board is seeking an appropriation in the same
way as any other water uger; as long as it is acting in a préprietary
and not a sovereign capacity, it is not in conflict with Article 15,
Section 3.
It should also be noted that the Enking case is an erratic in
our .law. It is alone in its interpretation of our Constitution
or of any of the constititutions of the other western states which
have provisions analdgous to Article 15, Section 3. Not only were
no cases eited In Enking on this question, no cases have followed

the Enking dictum despite the fact that Sections 67-4301 -- 4306 have

PAGE 5 - DECISION
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raised the issue since 1925. No similar cases have been found in
other states.

It should be noted here, that it certainly could not ﬁave been the
intent of the framers of the Constitution, nor the Court in Enking to
deprive State agencies of the right to appropriate and use water
in the same manner as a private individual. If it i§ decided that State
agencies cannot appropriate water, the result would be unrealistic
and chaotic. For example, how would the Parks and Highway Departments
obtain the water néceéséxy to maintain our State Parks and roadside
rest areas where it is necessary to providelwater for the use of the
general pubiic. The Fish and Game Department woﬁld be unable to
continué thé beneficial job of planting fish in our streams because
the water necessary at the fish hatcheries would be unavailable,

The State's institutions of higher learning would not be able to
appropriate the water necessary for the obvious consumption required

for their existence. These are only a few examples, but they amply
illustrate the necessity that various State agencies have for appropriation
of water, and indicate the practical needs of State agencies for
appropriation of water. A need which cannot be overlooked.

For all the reasons set out above, we decide that the
Protests, to the extent that they are founded on challenges to the
power of the Parks Board to make the appropriation, shall be and

hereby are denied.

I1.

The second issue of law raised is whether the preservation
of the water in the spring flow of the Malad Canyon Springs for
recreational and aesthetic purposes is a beneficial use of water
under the Constititution of the State of Idaho. It should be noted

at the outset that there is no problem of statutory construction,

PAGE 6 - DECISION
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because Idaho Code, Section 67-4307 specifically provides that it
is a beneficial use of the water,
Article 15, Section 3 of our Constititution describes five
(5) catagories of beneficial uses of water, It subjects water
use for power generation to regulation and limitation and specifies
that, for purposes of condemnation, priorities exist between domestic,
mining, agricultural, and manufacturing purposes. It is urged
that these five (5} catagories exhaust the classes of beneficial
‘uses which will support'an appropria%ive water right in Idaho.
An examination of the history of Article 15, Section 3
reveals that no such exhaustive list was intended in that Section.
The draftsmen of the Constititution apparently feared that important
consumptive uses of water might be precluded by prior but less important
water consuming enterprise. Thus they felt compelled to provide
for condemnation of water rights having less importance. At the
same time, they expressed fear that by establishing these priorities
they might destroy the entire concept of rewarding diligence which
underlies the entire appropriative water rights system. The history
of the Constitution reveals that the drafters compromised their concerns
by establishing priorities among some of the possibly competing consump-
tive uses. At the same time there was a strong negative reaction to
too many priorities and too much specificity. See 2 IDAHO CONST.
CONV., PROCEEDINGS AND DEBATES, 1115-48, 1154-64, 1330-33, 1140-42
(1912). Thus the listing in Article 15, Section 3 was probably
meant to be EEE_ekhaustive and clearly only relates to consumptive uses.
This conclusion is buttressed by the fact that the mention
of water used for power, a non-consumptive use, is unrelated to the
list of priorities. If this list was understood to have been
exhaustive, then surely power generation would have been given a

priority when its mention was inserted in Section 3.
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The most recent authoritative text on water law lists
the recognized beneficial uses of water as including,

"Domestic, municipal, irrigation, stock
watering, power generation, mining, milling,
manufacturing, general railrcad use, refrigera-
tion, preservation and propagation of fish

and wildlife, fire protection, public parks,
recreation, scenic attraction, navigation,
recovery of minerals from navigable waters,

and recharging ground water reservoirs."

1 R. CLARK, WATER AND WATER RIGHTS 89 (1967).

We agree with Professor Clark's treatise that 'recreation"
and "scenic attraction" can be found to be beneficial. See also

Wes Outdoor Advertising Co. v. Goldberg, 55 N.J. 347, 262 A2 199 (1970).

The legislature has made such a finding.

Our attention has been directed to no clause in the Con-
stitution or in the Idaho Code which specially limits, defines, or
otherwise treats as a term of art the expression '"beneficial use of
water" or its equivalent. We are, therefore, constrained to interpret
the word 'beneficial" in its usual sense as meaning:

"Conferring bhenefits; useful; profitable;

helpful; advantageous; serviceable; contributing

to a valuable end. . . WEBSTER'S INTERNATIONAL

DICTIONARY OF THE ENGLISH LANGUAGE 137 (18%90)

(This older edition has been used to preclude

any suggestion that ''beneficial' had a more

restricted meaning in the last one-fifth of

the Nineteenth Century, when our Constitution

was drafted and adopted.)

Having found no basis for a Decision that "beneficial",
"beneficial use of water', or an equivalent phrase has an unusual
meaning in our water law, we are compelled to adhere to the reasonable
judgment of the Legislature that use of water for scenic and recreational
purposes is a beneficial use of water adequate to support an appropriative
water right. To the extent that the protests to this application
are founded on the belief that "beneficial uses of water" are in

some way constitutionally limited so as to preclude uses for scenic or recreational

purposes, those protests must be and hereby are denied.
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III.

The final question is whether the application before us
can begin the process of obtaining an appropriative water right if
it lacks a proposed physical diversion or reduction of water to
possession.

It has long been held or assumed that there can be created no
water right in the arid states without an "appropriation', and that
there cannot be an appropriation without some act, some diversion,
physically reducing the claimed water to possession and control.

Simons v. Inyo Cerro Gordoe Mining § Power Co., 192 P.144 (Cal. App.

1920); Colorado River Water Conserv, Dist. V. Rocky Mt. Power Co.,

406 P.2d 798 (Colo. 1965); City & County of Denver v. Northern

Colo, W.C. Dist., 276 P.2d 992 (Colo. 1954); see Hutchinson v.

Watson Slough Ditch Co., 16 Idaho 484, 101 P. 1059 (1909); cf.

Cantlin v. Carter, 88 Idaho 179, 397 P.2d 761 (1964). The fundamental

requirement of a reduction of the water used to possession is recognized
in our Statutes governing permits and licenses. E.g. Idaho Code, Sections
42-202, 42-217, and 42-225.

The reasons underlying this essential feature of the law
of prior appropriation are many, but the single most important purpose
when related to appropriations for purposes of the sort with which we
are concerned here is to give an adequate notice of the appropriation
to all the world and to the administrator. Without such notice on
fhe ground there would be few safeguards against abuse of non-
consumptive use appropriations not evidenced by some actual physical
control of measurable extent. Much of the remaining stream water in
Idaho could be claimed to be tied up in "appropriations' for recreation
purpcses, and each of fhese claims would have to be litigated before
any further water development could take place. Thus, instead of

providing an orderly and neutral legal environment -- one rewarding
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diligence -- for the management of our water resources, the appropriative
water rights regime could become an invitation to speculation and
obstruction if appropriation could be obtained without diversion or control.
We believe, therefore, that the requirement of physical control -- a
"diversion" -- is a fundamental and necessary requirement of an appropriation,

It may be possible for the Legislature to provide for specific
appropriative water rights to be created without creation ﬁf a
physical diversion, but so substantial a departure from normal water
law doctrine would have to be effected by a clear and unaﬁbiguous
statement. Idaho Code, Sections 67-4307 and 67-4312 are not so
unambiguous as to support a éonclusion that the Legislature intended
to depart from normal water law procedure. At no point in either
of those Sections is there an explicit statement that the Statute
was meant to create a water right without the usual requisites of an
appropriation. In fact the Legislature specifically directed the
Park Board '"to appropriate" the water in question, and, as is noted
aboverfhe verb ''to appropriate' has always included the act of diversion
and control as it has been used in western watef law. Furthermore
the Legislature has specifically keyed the appropriation process
to the normal statutory permit and license procedqre, which, as we
have stated, specifically recognizes the requirement of the construction
of non-natural diversion or control structures.

For these reasons we must conclude that Idaho Code, Sections
67-4307 and 67-4312 are not so explicit, clear, or unambiguous as to permit
us to conclude that the Legislature intended to depart significantly
from normal conceﬁts‘of western water law by créatiﬁg an appropriation

without a physical diversion. Accord Colorado River Water Conserv, Dist.

v. Rocky Mt. Power Co., 406 P.2d 798 (Colo. 1965)}. We are, therefore,
compelled to reject this application and to refuse to issue a permit for

it.
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It should be here noted that our Decision in this regard
will not affect the lake water appropriations provided in other
Sections of Chapter 43 of Title 67. In the case of each of those lakes
there is an outlet control structure which diverts the lake water

from its normal flow and which reduces it to physical possession.

NOW THEREFORE IT IS ORDERED that Application For Permit Number

37-7108 be and hereby is rejected and a permit therefor is refused.

DATED this __ { == day of July, 1972.

R. KEITH HIGGINSON

Director, Idaho Depa of Water Administratic

PAGE 11 - DECISICN
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ijé day of July, 1972,

I served the attached DECISION by placing true and correct copies

thereof in postpaid envelopes addressed to the persons hereinafter

named, at the places and addresses stated below, which are their last

known addresses, and by depositing said envelopes with contents in

the regular United States Mail at Boise, Idaho.

Raymond D. Givens, Esq.
GIVENS § GIVENS

P.0. Box 964

Boise, Idaho 83701

John A. Rosholt, Esq.

PARRY, ROBERTSON, DALY, & LARSON
P.0. Box 525

Twin Falls, Idaho 83301

Maurice H. Greene,
P.0. Box 4402

Esq.

Boise, Idaho 837065

State of Idaho
Office of the Atto
STATEHOUSE MAIL

rney General

R. KEITH HIGGINSON
Department of Wate

dfiinistration
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Identification No.

AMENDED Application No.

STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

APPLICATION FOR PERMIT
To Appropriate the Public Waters of the State of Idaho *

(TYPE OR PRINT IN INK) R@VED

Idaho Dept. of Parks, in trust for the people of the State of Idaho

1. Name of applicant
post office address__ Statehouse, Boise, Idaho

2. Source of water sup ly_Springs in Maldd Canyon  \yhich is a tributary of __Snake River
g upon which the springs arise ,

3. a. Location of WKKKRWMMXX Y of V4 of Section Township

Range_ B.M. ___ County; additional points of diversion if any:
S%SW%, SASEY, Sec. 25 NhiNWYL, NWELNE%, Sec. 36, T. 68, R. 13E, B,M,’

. If water is not consumed, it wnII be dlscharged into atapointinn____ %
of Va of Section TOWHShIp—__ Range B.M.
4. Water will be used for the following purposes: ' ) T i
9 p g de recreation
Amount_1,260 for scenic beaUt]ﬁurpose from "l 1o 12-31 {both dates inclusive)
. [cfs or acre-feet per annum) R .
Amount for purpose from to {both dates inclysive)
(¢fs or acre-feet per annum) | - -
Amount for purpose from to {both dates inclusive)

(cfs or acre-feet per annum}

5. Total quantity to be appropriated:
a. 1,260

cubic feet per second and/or

b. acre Teet per annum,

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc.__Water is to be preserved in its

naturdl state without diversion as provided in Chapter 207, 1971 Session Laws.

b. Height of storage dam______ feet, active reservoir capacity acre feet; total reservair
capacity______ acre feet, materials used in storage dam: AN
Period of year during which storage will occur to inclusive.

. (Mo, Day) (Mo. Day)

c. Proposed well diameter is inches; proposed depth of well is feet.

7. a. Time required for the completion of the works and application of the water to the proposed beneficial use
IS years.

b. Estimated construction cost is $

8. Description of proposed uses:

a. If water is not for irrigation: S%SW%, S%SE¥%, Sec. 25; NANWY, NWHNEYX, Sec. 36, T.6S, R.13E,B.M,

(1) Give the place of use of water: Va of Y4 of Section Township
Range B.M.
{2} Amount of powerto be generated:____ hpunder____ feet of head.

(3) List number of each kind of livestock to be' watered

{4) Name of municipality to be served , or number of families to be

supplied with domestic water .

(5) If water is to be used for other purposes describe:__Scenic beauty and recreational purposes

37 7168
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b. If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

MNEVs Nw1s SWli SEVa
TWP. RANGE 5eC. TOTALS
NEVs [NWal SWha) SEVa | NEVa | NWVa| SWha| SEVs | NEVa [ NWVL| SW4 | SEVA | NEVs | NWYa| SWla| SEVL

Total number of acres to be irrigated

c. Describe any other water rights used for the same purposes as described above.

9. a. Who owns the property at the point of diversion Water is not to be diverted.

b, Who owns the land to be irrigated or place of use

c. If the proper!fy is owned by a person other than the -applicant, describe the arrangement e‘nabling :the

applicant to make this filing_ Filing is directed by House Bill 69 (Chapter 207, 1971

Session Laws)

10. Remarks This application is filed for the purpose of carrying out legislative intent

as expressed in House Bill 69 (Chapter 207, 1971 Session Laws). The quantity of

water filed on in paragraph 4 is the quantity believed to have been the flow of the

Malad Canyon Springs prior to augumentati on.through return flows from irrigation in

the area above the springs. The actual quantity, whether more or less than this

amount, is to be based "... upon the determination by the Director of Water ‘Adminz -

istzation of the historical water flow and he shall issue a permit for only that amount."

This application is intended to prevent any diversion of waters from within the spring

area which would V... détract from or interfere 'with the geoldgical intérpretive value,

historical significance, or the scenic attraction for public use under the administra-

tion of the State Park Board of the stream from the natural high water mark on one

bank to the natural high water mark on the opposite bank, or of the springs specifically

described as they. arise upon the lands listed ..."




11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township
and range number. :
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" (Applicant)

Y

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Idaho as herein set forth.

Scale: 2 inches equal 1 mile
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N
Proposed priority - 7-12-71 §:00 am
Amended applicationReceived by €1 Date_8-10-71  Time_10:30 am

Preliminary check by DWM _Fee $_No fee required
Receipted by Date

Publication prepared by_C%X __ Date 8-25-71

Published in Gooding County Leader
Publication dates 9-2 & 9-9-71

Publication approved i Date_9-15 %

Priority reducedto_._____ Reason

Protests filed by: See list in file

Copies of protests forwarded by dr 9-24-71

Hearing held by. Date

Recommended for approval denial by

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISIRATION

This is to certify that | have examined Application for Permit ta annropriate the public waters of the State of

Idaho No. . 37=73108 | and said application is hereby__ ‘- - _. APPRO_VF?

- "

1. Approval of said application is subject to the following “limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or
before ___Jamuary 1 , 1980

¢ Other: _ Pursuant to Order dated January 17, 1975.

A

2. Denial of said application is for the following reasens:

—  Pursuant—to Memorandum Decision.

Witness my hand this,_6th _dayof q‘ﬂ-Y —_ 1972

,.-‘ll.-".: et Voot

Lefepar e 1 Iy
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. ldentification No.

Applicaiion No.

STATE OF I2AHO - ” . 0“)
. ) _ <\
-DEPARTMENT COF WATER ADMINISTRATION , : 9 ,bp‘
1% \
0 ERLal e i /o, 3 SES MR " % \'.
. APPLICATION FCD PERLMT - Q Q\(v e 7
. if ’v ) -
- To Appropriate the Public Waters of the State of Idaho ¢ ¢
. | (TYPE OR PRINT IN INK) : o 1,51')
| , e
1. Name of applicant Idaho Department of Parks
Statehouse, Boise, Idaho
post office address
2. Source of water supply_£8_H.B. 83 described _ which is a tributary of .. ======
3. a. Lecation of point of diversion is Y of Vs of Section Township
Range B.M. County; additional points of diversion if any:
As described by H.B. 69 - 4lst legislature
b. If waler is not consumed, it will be discharged into A atapointin____ Y%
of Y of Section -Township Range B.M
-4 Waler WHE&B’T)P@%E(SE&P following purposes:
AmountWater for _recrcation purpose from _Jan, 1 to___Dec. 31 (both dates inclusive)
{cls or acre.feet per 2nnum)
Amount for purpose from fo (both dates inclusive)
{cis or acre-feet per annumj
Amount for purpose from to (both dates inclusive)
(cfs or acre-feet per annum)
5. Total quantity to be appropriated:
'a|.}3‘ll unappropriated Walilic feet per second and/or
b .. acre feet per annum. .
6. Proposed diverting works:
a. Description of ditches, flumes, pumps, headgates, elc. NA
b. Height of'storage dam T feet, active reservoir capacii.y T — acre feet; total reservoir
ccapacity____ T acre feet, materials used in storege dam:__ 7777777
Period of year during which storage will oceur ____ 7777 to__ "7 inclusive.
(Ko, Day) (Mo, Day)

¢. Proposed well diameter is___ "7 inches; proposed depth of well is
7. a. Time required for the completion of the works and application of the water to the proposed beneficial use
is NA years.

b. Estimated construction cost is S

8. Description of proposed uses:

a. if waler is not for irrigation:

(1) Give the place of use of water:_____ Viof __ """ Vs of Section___ T~ “Township_ """
Range. . __ CB.M.

{2) Amount of power to be genera?cd:_,__:-::__ hoy under.__ ~ " feet of head.

(3) List number of each kind of livestock to be watererd NA — -

(#4) Name of municipality to be served e of number of familics to be

supplicd with domesiic water

(5) 1f water 15 to be used for ather purposes describe: For the beneficial uses of recreation

as prescribed by H.B. 69 enacted by the dlst legislature,

37 '71E8




-+ .
. . ' > - o

b. Il water is for. irrigation, indicate acreage in each subdivision in the tabulation below:

NEV, NW4 WL SEVA
WP, RANGE SEC, T b TGTALS
NEVs | NWVaj S| SEVy | NEVe [NWL] SWla) SEVe | NEVE | NWL SWha | SEVa | NEVL | NWVa| SWik| SEVe

NOT APPLICABLE

Total number of acres to be irrigated

¢. Describe any other water rights used for the same purposes as described abov&€€ 8(5)

see Page 916, Idaho Session Laws, 1971,
Who owns the property at the point of diversion.__Seg, - §7-431),. Third-paragraph{H-B 69—

. Who owns the land to be irrigated or place of use NA

F v

c. i the property is owned by a person other than the applicant, describe the arrangement enabling the

NA .

applicant to make this filing

w

-10. Remarks

37 7108



V1. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

and range number.
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Scale: 2 inches equal 1 mile

BE IT KNOWN that the undersigned hereby makes applicaticn for permit fo appropriate the public

wafers of the Stale of Idaho as herein set forth.
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- (7 A .
Received byt | Date A("{ 7/ Time g 00 L

Preliminary chedk by Fee $

Receipted by Date _=
-Publication prepared by Date )
Published in

. Publication dates -

Publication approved __Date

Priority reduced fo________ Reason

Protests filed by:

- - - Copies of protests forwarded by

~Hearing held by, Date

Recommended for approval denial by

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATION

This is 1o cerlify that | have examined Application for Permit to appropriate the public waters of the State of

ldaho No. - . and said application is hereby.

1. Approval of said application is subject to the following limitations and conditians:

a. SUBJECT TO ALL PRIOR WATER RIGHTS,

b. Proof of construction of works and application of water to beneficial use shall be submitied on or
before L 19

c. Other: . ;

2. Denial of said application is for the following reasons:

Witness my hand this day of . 19

Director

37 7108



A

912 IDAHO SESSION LAWS C. 2071

declaration shall not affect the validity of remaining portions of this act.

SECTION 19. This act shall be in full force and effect on and after
May 31, 1971. An operator shall not be required to perform the reclamation
activities referred to in this act as to any surface mining operations
performed pror to May 31, 1972, and further, shall not be required to
perform such reclamation activities as to any pit or overburden pile as it
exists prior to May 31, 1972,

Approved March 24, 1971,

CHAPTER 207
(H. B, No. 69)

AN ACT
AMENDING CHAPTER 43, TITLE &7, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION TO BE KNOWN AS SECTION
674307, IDAHO CODE, AUTHORIZING THE STATE PARK BOARD
TO APPROPRIATE AND HOLD IN TRUST FOR THE PEOPLE OF
THE STATE ALL THE UNAPPROPRIATED WATER IN THE
MALAD CANYON AREA DESCRIBED, AND DECLARING THE
PRESERVATION OF THE WATER IN SAID AREA TO BE OF
BENEFICIAL USE, DECLARING THE LAND BETWEEN THE HIGH
WATER MARK ON ONE BANK TO THE HIGH WATER MARK ON
THE QPPOSITE BANK TO BE DEVOTED TO THE PUBLIC USE,
AMENDING CHAPTER 43, TITLE 67, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION TO BE KNOWN AS SECTION
67-4308, IDAHO CODE, AUTHORIZING THE STATE PARK BOARD
TO APPROPRIATE AND HOLD IN TRUST FOR THE PEOPLE OF
THE STATE ALL THE UNAPPROPRIATED WATER IN THE
NIAGRA SPRINGS AREA DESCRIBED, AND DECLARING THE
PRESERVATION OF THE WATER IN SAID AREA TO BE OF
BENEFICIAL USE; AMENDING CHAPTER 43, TITLE 67, IDAHO
CODE, BY THE ADDITION OF A NEW SECTION TO BE KNOWN AS
SECTION 674309, IDAHO CODE, AUTHORIZING THE STATE
PARK BOARD TO APPROPRIATE AND HOLD IN TRUST FOR THE
PEOPLE OF THE STATE ALL THE UNAPPROPRIATED WATER IN
THE BIG SPRINGS AREA DESCRIBED, AND DECLARING THE

37 i
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PRESERVATION..OF THE WATER IN SAID AREA TO BE OF

BENEFICIAL USE; AMENDING CHAPTER 43, TITLE 67, IDAHO
CODE, BY THE ADDITION OF A NEW SECTION TO BE KNOWN AS‘
SECTION '67-4310, IDAHO CODE, AUTHORIZING THE STATE

PARK BOARD TO APPROPRIATE AND HOLD IN TRUST FOR THE -

PEOPLE OF THE STATE ALL THE UNAPPROPRIATED WATER IN
THE BOX CANYON AREA DESCRIBED, AND DECLARING THE
PRESERVATION OF THE WATER:IN SAID AREA TO BE OF
BENEFICIAL USE, DECLARING THE LAND BETWEEN THE HIGH
WATER MARK ON ONE BANK TO THE HIGH WATER MARK ON
THE OPPOSITE BANK TO BE DEVOTED TO THE PUBLIC USE;
AMENDING CHAPTER 43, TITLE 67, IDAHO CODE, BY THE

ADDITION OF A NEW SECTION TO BE KNOWN AS SECTION "

674311, IDAHO CODE, BY AUTHORIZING THE STATE PARK
BOARD, UPON CESSATION OF THE USE OF WATER FOR
ELECTRICAL GENERATION, TO APPROPRIATE AND HOLD IN
TRUST FOR THE PEOPLE OF THE STATE ALL THE
UNAPPROPRIATED WATER IN THE THOUSAND SPRINGS AREA
DESCRIBED, AND DECLARING THE PRESERVATION OF THE
WATER IN SAID AREA TO BE OF BENEFICIAL USE; PROVIDING
SEVERABILITY; AND PROVIDING FOR THE DIRECTOR OF
WATER ADMINISTRATION TO DETERMINE THE AMOUNT OF
WATER FOR PERMIT TO BE ISSUED AND LIMITING
SUBSEQUENT DIVERSION AND DIRECTING THE STATE PARK
BOARD TO FIRST SEEK A PERMIT FOR: THOSE WATERS
ARISING ON LANDS ADMINISTERED CONTROLLED OR OWNED
BY THEM.
! Be It Enacted by the Legistature of the State of Idaho:

SECTION 1. That Chapter 43, Title 67, 1daho Code, be, and the same"

is hereby amended by the addition thereto of a new ‘séction, to be kriown
and designated as Section 674307, Idaho Code, and io read as follows:
67-4307. MALAD CANYON — APPROPRIATION OF WATERS'IN
TRUST FOR PEOPLE — LANDS DEVOTED TO RECREATIONAL USE. —
The state park board is hereby authorized and directed to appropriate in
trust for the people of the state of ldaho the unappropriated natural spring
flow arising upon the area described as follows, to-wit:
The south half of the southwest quarter, and the south haif of the
southeast quarter, of section twenty-five, l0wnsh|p siX south range
th]rteen east of the Boise Meridian; and

P TPrPr PEU JP PR Y PSP
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914 IDAHO SESSION LAWS C. 20771

The north hatf of the northwest quarter, and the northwest quarter of
the northeast quarter, of section thirty=six, township six south, range
thirteen east of the Boise Meridian.
The preservation of water in the area described for its sceric beauty and
recreational purposes necessary and desirable for all citizens of the state of
Tdaho is hereby declared to be a beneficial use of such water.

No fee shall be required in connection with said appropriation by the
state park board or the permit issued in connection therewith, but license
shail issue at any time upon proof of beneficial use to which said waters are
now dedicated. .

The park board, or its successor, shall be deemed to be the holder of
such permit, in trust for the people of the state, and the public use of the
unappropriated water in the specific area herein described is declared to be
of greater priority than any other use except that of domestic consumption.

The unappropriated lands belonging to the state of ldaho between the
high water mark on one bank to the high water mark on the opposite bank,
of the area described, are hereby declared to be devoted to a public use in
connection with the preservation of the area in its present condition as a
place of recreation for the citizens of the state of Idaho.

SECTION 2. That Chapter 43, Title 67, Idaho Code, be, and the same
is hereby amended by the addition thereto of a new section, to be known
and designated as Section 67-4308, ldaho Code, and to read as follows:

674308, NIAGRA SPRINGS — APPROPRIATION OF WATERS IN
TRUST FOR PEOPLE. — The state park board is hereby authorized and
directed to appropriate in trust for the people of the state of ldaho the
unappropriated natural spring flow arising upon the area described as

follows, to-wit:

That portion of lot one, of section ten, and lot three, of section eleven,

township nine south, range fifteen east of the Boise Meridian, which is
Jocally known as the Niagra Springs and limited 10 that portion of -
Niagra Springs upstream from the present existing diversions to the
headwaters of the springs. . ,
The preservation of water in the area described for jts scenic beauty and
recreational purposes necessary and desirable for all citizens of the state of
{daho is hereby declared to be a beneficial use of such water.

No fee shall be required in connection with said appropriation by the
state park board or the permit issued in connection therewith, but license

shail issue at any time upon proof of beneficial use to which said waters are
now dedicated.

g B L e
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The park board. oF its successor, shall be deemed to be lhe holcl:r‘::
el permit, in trust for the peopte of the state, and the public use
N in -tt‘le specific area herein described is declared to‘ be of preater
wa'm'j |I(h:m any other us¢ except that of domestic consumption.
e IECTION 3, That Chapter 43, Title 67, 1daho Code, be, and the same
is hcrscby‘ amended by the addition thereto of a new secl'\on,ft?‘he:nown
Jnd designated as Section 674309, idaho Code, and to read as fotlow .S N
™ 09. BIG SPRINGS - APPROPRIATION OF WATER
’ 67430R. PEOPLE. — The state park board is hereby authorized and
e for the people of the state of 1daho the

i jate in trust :
et ot n the area described as

unappropriated natural spring flow arising upo
f”“”‘fr::” ::r:lion of the southwest guarler of the so.uthwcsl qt::rt: g:;
scction t\;fcnty—one and Yot one of scction l\-h'e‘nty-elg?\t, town: \;:es -
south, I‘aI;lgB fourteen east of the Boise Meridian, which con? itu
Bip Springs, but, excluding the stream knovtm as the Snaktl: 'Rhlr::r. « Bie
The prescrvation of water in the area flescnbeld, known :c:e ::e o
$prings, Heart, or Bluc Heart Springs, for its scenic beauty an

vy ! »S
purposes necessary and desirable for all citizens of the state of Idaho ¥

hereby declared to be a beneficial use of such w.ater. - o by the
No fee shall be required in connection with said appro?na i .

: permit issued in connection therewith, but license

o which said waters are

state park bobrd or the ‘
shal jssue at pny time upan proof of beneficial use t

w dedicateq.
" The park board, or its successor, shall be deemed to be the holdes of

such permit, jn trust for the people of the slafe, and the public us;: 0:;::.
waters in tha specific area herein described 1s‘dcr;lared lo_ be of gr
priority than }my other use except that of domestic consump:on. -
SECTION 4. That Chapter 43, Title 67, ldaho Code, be, an e some
is hereby ampnded by the addition thercto of a new section, t(:-l :,5.
and designateld as Section 674310, 1daho Code, and to read as fo ?TEF.{S "
674310, BOX CANYON - APPROPRIATION OF WA e
TRUST FOR PEOPLE — LANDS DEVOTED TO PtECREATlONAL . te. -
The state patk board is hereby authorized and dmacled- todapp:o::\:pdng
trust for the people of the state of ldafhcl)] the utna:ir‘opnatc naty
s he area described as follows, Lo-Wil-
o g:';‘ gt\?:lo::(:mon of the stream which is known as Box Cany(:n WC:;I:;;
situated in the northwest quarter of section twenty-seven, 10

cight south, range fourtesn east of the Boise Meridian, and. .., ,(P] ‘_}8

[




916 IDAHO SESSION LAWS C.207'N

The east half of the northeast quarter, in section twenty-cight,

township eight south, range fourteen ¢ast of the Boise Meridian.

The preservation of water in the area described for its scenic beauty and
recreational purposes necessary and desirable for all citizens of the state of
Tdaho is hereby declared to be a beneficial use of such water.

No fee shall be required in connection with said appropnation by the
state park board or the permit issued in connection therewith, but license
shall issue at any time upon proof of beneficial use to which said waters are
now dedicated.

The park board, or its successor, shall be deemed to be the holder of
such penmit, in trust for the people of the state, and the public use of the
waters in the specific area herein described is declared to be of greater
priority than any other use except that of domestic consumption.

The unappropriated lands belonging to the state of Idaho between high
water mark on one bank to the high water mark on the opposite bank, of the
area described, are hereby declared to be devoted to a public use in
connection with the preservation of the arca in its present condition as a
place of recreation for the citizens of the state of Idaho.

SECTION 5. That Chapter 43, Title 67, Idaho Code, be, and the same
is hereby amended by the addition thereto of a new section to be known and
-desigaated as Section 67-4311, Idaho Code, and to read as follows:

67-4311. THOUSAND SPRINGS — APPROPRIATION OF WATERS
IN TRUST FOR PEQPLE - LANDS DEVOTED TO RECREATIONAL USE
UPON CESSATION OF ELECTRICAL GENERATION. ~ Upon cessation
of the use of the waters arising upon the land described herein, for electrical
generation, the state park board is hereby authorized and directed to
appropriate in trust for the people of the state of Idaho the unappropriated
natural spring flow arising upon the area described as follows, to-wit:

The west half of the southeast quarter, of section eight, township eight

south, range fourteen east of the Boise Meridian.

The preservation of water in the area described for its scenic beauty and
recreational purposes necessary and desirable for all citizens of the state of
ldzho is hereby declared to be a beneficial use of such water,

No fee shall be required in connection with said appropriation by the
state park board or the permit issued in connection therewith, but license
shall issue at any time upon propf of beneficial use to which said waters are
now dedicated,

The park board, or its successor, shall be deemed to be the holder of

C-208 71 IDAHO SESSION LAWS 217
such permit, in trust for the people of the state, and the use of thg
unapproptiated walter in the specific area hercin described is declared to be
of greater priority than any other use except that of domestic consumption.

SECTION 6. The provisions of this act are hereby declared to be
scverable and if any provision of this act or the application of such provision
to any person ot circumstance is decfared invalid for any reason, such
declaration shall not affect the validity of remaining portions of this act.

SECTION 7. The permits for the waters described in this act shall be
issued upon the determination by the director of watcr administration of the
historical water flow and he shall issuc a permit for only that amount. Any
future appropriation of the waters specifically described in this act that are
granted above the flow limits set by the director shall not involve any
diversion that shall detract from or interfere with the geological interpretive
value, historical significance, or the scenic attraction for public use under the
administration of the state park board of the stream from the natural high
water mark on one bank to the natural high water mark on the opposite
bank, or of the springs specifically described as they arise upon the lands
listed in this act.

The state board shall apply first for those permits for water arising
upon land which, at the time of enactment, the board administers, controls,
Of OWNS. :

Approved March 24, 1971.

b

%

i

i CHAPTER 208

| {H. B. No. 87)

. AN ACT

AMENDING CHAPFER 13, TITLE 47, IDAIO CODE, BY THE
ADDITION OF A NEW SECTION TO BE KNOWN AND
DESIGNATED AS SECTION 47-1324, IDAHO CODE, PROVIDING
FOR 1SSUANCE OF AN INJUNCTION AGAINST OPERATING A
DREDGE OR PLACER MINE WITHOUT A PERMIT.

Be [t Enacted by the Legislature of the State of ldaho:
SECTION 1. That Chapter 13, Title 47, 1daho Code, be, and the same

is hereby amended By the addition of a new section, to be known and

designated as Section|47-1324, Idaho Code, and to read as follows:

37 108
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STATE OF IDAHO . .
Cepartment cf Water Administratipn

DEPARTMENT OF WATER ADMINISTRATION “FDF

In the Matter of the Applications
for Permit No. 36-7198, 36-7199, PROTEST
36-7200 & 37-7108 of the Idaho

Department of Parks.

COMES NOW, the Twin Falls Canal Company, an irriéation
organization, deposes and éays:

1. That the Twin Fails Canal Company, is a Carey Act
irrigation operating company which has existing water rights under
Idaho State law, and deiivers the water represented thereby to some
202,000 acres in Twin Falls County.

2. That the Twin Falls Canal Company represents an
integrated farming operation and has been able to acquire and supply
adeguate water for continued agricultural use. | -

3. The canal company's Board of Directors have authorized
the officers to file official protests to those apﬁliéations for
permit filed pursuant to House Bill 69, as passed by the.First
Regular Session of the Forty-First Idaho Legislature.

NOW, THEREFORE, the Twiﬂ Falls Canal Company protests
Applications Numbers 36—7158, 36-7199, 36-7200 and 37-7108, and
prays that they be deniea as follows:

1. That Applications for Permits Number 36-7198, 36-7199,
36-7200 and 37-7103, be denied as violative of the Idaho Constitu-
tion, Article 15, Section 3, as interpreted by the Idaho Supreme

Court in the case of State Water Conservation Beoard of the State

of Idaho v. Enking, 56 Idaho 722, 58 Pac. 24 779 (1936).

2. That House Bill 69, and a permit issued pursuant to
Application No. 36-7198, 36-7199, 36-7200 and 37-7108 would allow
the appropriation of water in Idaho without the necessity of a

diversion of the water, contrary to Idaho State law.

»
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3. That House Bill 6% and Application No. 36-7198, 36-7199,i
36-7200, and 37-7108 filed pursuant thereto would establish both )
"scenic beauty" and “recreational purposes" as beneficial uses
of water under the provisions of .said application, neither of
which alleged beneficiary ﬁses are recognized by the Constitution
and Statutes of the State of Idaho, and the issuance of a permit
for those purposes would be contrary to Idaho law.

4. That the enactment of House Bill 69 by the First
Regular Session of the Forty-First Idaho Legislature and the
issuance of a permit as per Applications No. 36-7198, 36-7199,
36-7200, and 37-7108 would establish precedent from which one
could logically conclude that a State agency or a member of
the.general public could appropriate all existing waters in the
State of Idaho, in their natural state, over and above existing
water rights, for aesthetic purposes, ultimately blocking the
future dévelopment of consumptive water uses in Idaho.

5. That House Bill 69 as passed by the First Regular
Session of the Forty-First Idaho Legislature and the issuance
-0of a permit pursuanf to Applications No; 36-7198, 36-7199, 36-7200,
and 37-7108 might possibly be interpreted as eroding valid and
existing water rights by the precedent that public uses are highest
as among uses to the exclusion of other uses, and giﬁe rise to
the argument that waters in Idaho were being used for aesthetic
purposes prior to‘any consumptive use, possibly depriving existing
water right holders of their just enﬁitiements.

DATED: September 20, 1971.

TWIN FALLS CANAL COMPANY

o Jom (V) T

President

ATTEST:

&u£3§21reEar;5f1 62%?v"
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STATE OF IDAHO )
' ) ss
County of Twin Falls )
Tom Olmstead , being duly sworn on behalf of

Twin Falls Canal Company, a corporation, says:
That he is the President of said corporation; that he has
read the foregoing Protest, knows the contents thereof, and

believes the same to be true.

e

SUBSCRIBED AND SWORN TO BEFORE ME, this‘zts]’ day of

September, 1971.

< D
%fu 4 ﬂ&S Kol

NOTARY PUBLIC IN AND FOR IDAHO

Residing at: fegpen. 75 ._.,gg

(SEAL)
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STATE OF IDAHO

DEPARTMENT OF WATER ADMINISTRATION

Bepartmant gf Water Administratiag:
In the Matter of the Applications

for Permit No. 36-7198, 36-7199, PROTEST
36-7200 & 37-7108 of the Idaho

Department of Parks.

COMES NOW, the North Side Canal Company Limited, a
non-profit irrigation organization, deposes and says:

1. That the North Sidé Canal Company Limited is a Carey
Act irrigation operating company which supplies.irrigation water
for more than 160,000 acres of land in Jerome, Gooding and Elmore
Counites. '

2. That the canal company has acquired water rights under
existing state law and by the delivery of the water represented
thereby, have fostered the irrigation aﬁd agLicultural development
of the lands above referred to.

3. The canal company's Board of Directors have authorized

the officers to file official protests to those applications for

permit filed pursuant to House Bill 69, as passed by the First

Regular Session of the Forty-First Idaho Legislature.

NOW, THEREFORE, the North Side Canal Company Limited protests
Applications Numbers 36-7198, 36-7199, 36-7200 and 37-7108, and
prays that they be denied as follows:

1. That Application for Permit Number 36-7198, 36-7199,
36-7200 and.37—7108 bé denied as violative of the Idaho Constitu-
tion, Article 15, Section 3, as interpreted by the Idaho Supreme

Court in the case of State Water Conservation Board of the State

| of Idaho v. Enking, 56 Idaho 722, 58 Pac. 2d 779 (1936).

2. That House Bill 69, and a permit issued pursuant to

Applications No. 36-7198, 36-7199, 36-7200, and 37-7108 would

allow the appropriation of water in Idaho without the necessity

of a diversion of the water, contrary to Idaho State law.

'L 37 108



3. That House Bill 69 and Application No. 36-7198, 36-7199,

fu-—

9 || 36-7200, and 37-7108 filed pursuant thereto would establish both

31 3 || "scenic beauty” and "recreational purposes" as benéficial uses

4 ||of water under the provisions of said application, neither of

?' 5 jjwhich alleged beneficiary uses aré recognized by the Constitution
%' 6 anﬁ Statutes of the State of Idaho, and the issuance of a permit
7 i for those purposes would be contrary to Idaho law.

8 - 4. That the enactment of House Bill 69 By the First

g || Regular Session of the Forty-First Idaho Legislature and the

10 | issuance of a permit as per Application No. 36-7198, 36-71%9, 36-7200,

11 | and 37-7108 would establish precedent from which one could logically

' 12 | conclude that a State agency or a member of the general public

13 || could appropriate all existing waters in the State of Idaho,

14 || in their natural state, over and above éxisting water rights,

15 | for aesthetic purposes, ultimately blocking the future development
18 | of consumptive water uses in Idaho.

17 5, That House Bill 69 aslpassed by the First Reqular

18 || Session of the Forty-First Idaho Legislature and the i ssuance

19 | of a permit pursuwant to Application No. 36~7198, 36-719%, 36-7200 anc

4 20 || 37-7108 might possibly be interpreted as eroding valid and existing

Tt dat
Z

2] || water rights by the precedent that public uses are highest as

LmEAn
e

}: 99 || among uses to the exclusion of other uses, and give rise to the
i% 23 | argument that waters in Idaho were being used for aesthetic purposes
y% 94 [ prior to any consumptive use, possibly depriving éxisting water
o5 || right holders of their jusﬁ.entitlements.
1 28 DATED: September 20, 1971.
; o7 w NORTH SIDE CANAL COMPANY LIMITED
[ 28
y
: ® + ATTEST .
. gy

.

LY
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STATE OF IDAHO )
DA
_ Segorm £ ) ss.
County of PwE=Fails )
(?«JF /%&ﬁKJALZQ , being duly sworn on behalf of

North Side Canal.Company Limited, a corporation, says:
That he is the President of said corporation; that he has
read the foregoing Protest, Kknows the contents thereof, and

believes the same to be true.

{?52 g;;;%-;==£:;2’
SUBSCRIBED AND SWORN TO BEFORE ME, this ¢ day of
September, 1971.

AND FOITDAHO

N \RY PUBLIC
Residing at:

{SEAL)
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STATE OF IDAHO o
Department of Water Administration.

In the Matter of the Application

}
)
for Permit No., 37-7108 of the ) PROTEST
)
)

4

COMES NOW, the Idaho State Reclamation Association, a
ﬁon—profit corporation, deposes and says:

1. That the Association represents irrigation
organizations and individuals who irrigate more than two million
acres of land in Idaho.

2. That the Association is dedicated to the protection of
existing water rights duly established under Idaho State law, and
favors the acquisition of adequate water supplies for lands already
under cultivation, as well as the orderly and optimum development
of the water resources within Idaho.

3. 'The Association's Board of Directors have authorized
therofficers to file official protests to those applications for
permit filed pursuant to House Bill 69, as passed by the First
Regular Session of the Forty-First Idaho Legislature.

NOW, THEREFORE, the Idaho State Reclamation Association
protests Application Number 37-7108 and prays that it be denied as
follows:

1. That Application for Permit Number 37-7108 be denied
as violative of the Idaho Constitution, Article 15, Section 3, as

interpreted by the Idaho Supreme Court in the case of State Water

" Congservation Board of the State of Tdaho v. Enking, 56 Idaho 722,

58 Pac. 2d 779 (1936)..

2. That House Bill 6%, and a permit issued pursuant to
Application No. 37—71b8 would allow the appropriation of water in
Idaho without the necessity of a "diversion of the water, contrary

to Idaho State law.

37 ‘7108
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3. That House Bill 69 and Application No. 37-7108 filed
pursuant thereto would establish both "scenic beauty" and "recrea-
tional purposes" as beneficial uses of water under the provisions
of said application, neither of which alleged beneficiary uses
are recognized by the Constitution and Statutes of the State of
Idaho, and the issuance of a permit for those purposes would be
contrary to Idaho law.

4, That the enaétment of House‘Bill 69 by the First
Regular Session of the Forty-First Idaho Legislature and the
issuance of a permit as per Applicatioh No. 37-7108 would establish
precedent from which one could logically conclude that a State
agency or a member of the general public could appropriate all
existing watérs in the State of Idaho, in their natural state, over
and above existing water rights, for aesthetic purposes, ultimately
blocking the future development of consumptive water uses in
Idaho.

5. That House Bill 69 as passed by the First Regular
Session of the Forty-First Idaho Legislature and the issuance
of a permit pursuant to Application No. 37-7108 might possibly
be interpreted as eroding valid and existing water rights by the

precedent that public uses are highest as among uses to the

"exclusion of other uses, and give rise to the argument that waters

in Idaho were being used for aesthetic purposes prior to any con-
sumptive use, possibly depriving existing water right holders of
their just entitlements.

DATED: September 20, 1971.

37 7108
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STATE COF IDAHO . )
) ss.
County of Ada }

L)j%c;k;j/X;-fEiAAQA/£17:T' , being duly sworn on behalf of

Idaho State Reclamation Asscociation, a corporation, says:
That he is an officer of said corporation; that he has
read the foregoing Protest, .knows the contents thereof, and

believes the same to be true.

- " . "SUBSCRIBED AND SWORN TO BEFORE ME, this 20 day of
September, 1971.

S,

) RN NOTARY PUBLIC IN-ZHD FO IDAHO
R Residing at: &)
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GAYLE JOHNSON REFERENCE—F IRST SECURITY BANK OF IDAHO—BOISE OPERATING AGENCY FOR 187,000
GHAIRMAN OF THE BOARD THE IDAHO FIRST NATIONAL BANK-—BOISE ACRES FOR THE FOLLOWING
ISAAC BLICKENSTAFF BUREAL OF RECLAMATION—BOIBE, IDAHO: WASHINGTON, b, C. IRRIGATION DISTRICTS:
VICE CHAIRMAN OF THE BOARD . NAMPA & MERIDIAN DISTRICT
RovSE VAN CUREN - oo S
5
BoISE PROJECT BOARD OF CONTROL new vour avmc
ROJECT MAN
W. J. FARRELL. . BIG BEND DISTRICT P
BECRETARY-TREASURER {FORMERLY BOISE U. 5. RECLAMATIGN PROJECT} ’ 4@\'
. {73 {:.;“ R | L T | "l [yl 3
214 BROADWAY SR L S B [ 3
s ey .‘ l?. A :;‘,
— Lo IR Y
. BOISE. IDAMO B370a .
CIf Rt }3 ! l
ALy *

September 20, 1971

et of vater Adininistration

o~
2]

Y

Mr. R. Keith Higginson, Director

State of Idaho, Department of Water Administration

Statehouse

Boise, Idaho

‘re: Applications 36-7198

36-7199
36-7200
37-7108

Dear Mr. Higginson:

In ordér to bring the issue to a focus, the Boise Project Board of
Control does hereby protest the Idaho State Parks Department's filing
of applications to appropriate water for scenic and recreational uses
from springs in the Thousand Springs area. Recognizing that the
recently passed House Bill 69 instructed the Parks Department to file
applicaticns, there still appears to be too much departure from
constitutional right, many earlier statutes, and tradition of long
standing. ' '

Hopefully the end result of this protest, and there should be many
more if the irrigation people have kept in touch, would be a public
hearing relating to the applications. Possibly to completely erase any
doubt, the instruction in House Bill 69 should be tested in court.

Please accept our thanks in advance for whatever consideration you
can give this matter.

Gayl John on

RVC: ib ' - Chairman

CC: Raymond D. Givens
Big Bend Irrigation District
Boise-Kuna Irrigation District
New York Irrigation District -l kN
8. .
Nampa and Meridian Irrigation District ¢ f{lﬁ;ég
Wilder Irrigation District

e e - e apmun e e



' Gem lrrigation District i l : Rldgav{cw.r Igﬂi;ation District ‘
. .

South Board of Control, Owyhee Project
Homedale, Idaho 83628 | - wF
Phon97337-3760 . {_\:;:'.;f;;_- y

Boverly Fisher . : Tom Cotten ‘
Treasurer ) Seay.-Mgr,

September 17, 1971

Mr. Keith Higginson, Director

Idaho Dept. of Water Administration
Statehouse Annex

Boise, Idaho 83707

Dear Mr. Higginson,

The Gem Irrigation District and the South Board of Control, -
Owyhee Project; wish to protest the following Notice of ' #
Application for Water Permitt, application No. 37710 ,
Springs 1n Malad Canyon, 1260 cu. ft./sec.; No., 36-7198,
Box Canyon Creek, 850 c¢.f.s.; No. 36-7200, Niagra Springs,
264 c.f.s,; No. 36-71%9, Big Springs, 100 c.f.s.

The applications are made in the name of Idaho Dept. of Parks,
in trust for the people of the State of Idaho whose address
is Statehouse; Boise, Idaho.

R

Qur objections to these applications are as follows: (1)

There is no point of diversion (Idaho Code,42-202 point 4};

(2) Scenic beauty and recreation is not a recognlzed beneficial
use listed in the Idaho Constitution; (3) The application is
vague apd indefinife in that it does not state what use the
water would perform, how the area would be maintained and
administered, provisions for access to the mentioned sites or
actual quanity of water to be filed onj; (4) Constitutional
guestion as to whether the State has right to appropriate
water; (5) The Dept. of Parks does not mention fipancial
abllltx to develop these areas and probably cannot at this

time since there has been no appropriation made for such and

no assurance that there will be. . b

pE e

-

Yours very truly,

Tom Ol

Tom Cotton, Secty.-Mgr.

Gem Irrigation District and

South Board of Control

Box 67

Homedale, Idaho 83628 [ 7108
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UNITED STATES
DEPARTMENT OF THE INTERIOR

WATER RESOURCES DIVISION- SR
Room 365, Fecderal Building
550 West Fort Street SUE
. Boise, Idaho 83702

July 20, 1971 S Y

Mr, R. Keith Higginson, Director

Idaho Department of Water Administration
Statehouse

Boise, Idaho 83707

Dear Mr, Higgihson:

The following tabulation is provided in response to your
request for data on flow of some Snake River canyon sprlngs
prlor to development on the Snake River Plain.

Year

Spring g 1902 1969

{cfs) {cfs)

Niagara spring at gage 107 264

Box Canyon Springs at mouth 300 . 850

Big, Blue Heart, or Blue Spring :

(%3-mile below mouth of Box Canyon Spring} = 48 100
Thousand Springs group - total

(includes diversion from Sand Springs) 840 1,120

Malad Springs 940 1,260

Total 2,235 . 3,594

We hope the above information fulfills your need. If we can
provide additional spring flow data, do not hesitate to call

Sincerely yours,

Eﬁ@@/

Alfred H. Harder
~Acting District Chief

37 7108
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Affidavit cif Publicatfion OPY OF NOTICE .

Tifle af Nott

Title of Notlce

H3o—- P/08
Plaintiff Attorney

Fonta.

Defendant

State of Idaho, }
County of Gooding %

é ____________________ . being first duly sworn,
depotés and says that he is the gfinter (publisher] of the éc:uod,ing
County Lsader, a newspaper published every week in Gooding, SR
County of Gooding, State of idaho; that said newspaper has been niit
continuously and uninterruptedly published for a period of seventy-
eight consscutive weeks prior fo the first publication of the annexed
notice and is a newspaper qualified to publish legal notices as pro-
vided by act of the 1919 session of the legislature of the Stete of

idaho, known as House Bill 145; that the annexed advertisement wam) W

was published once each week for..._... %....cons'acuﬁve issues in
said newspapr proper and not in a supplement; that the date of the

Bill do

S N ot .
£ Subiseribgd ‘afd wsworn o before me this......... Y S,
2/_-: e + .3 = -
day of.... )
(SEAL), ._
= 2! 5 i
2 N, .
% e
R A
s T URRTNE NOTARY PUBLIC
- ~an o
GOODING COUNTY LEADER
Gooding, ldahe PUBLICATION RATES:
: - . {Idaho Cotle, (Rev. Statutes) 1956
COST OF PUBLICATION 7 pt. per bine, straight ... dac
7 pt. per line, tabular ........20¢
T pt. per line, successlyve
Insertions........eoeeere 10¢c
6 pt. per line, stralght ... A5¢
.. . 6 pt. 1 Wlar o 200
Number of Lines in Notice. ... 5 bt pﬂﬁrun:e'sut;;m
Insertlons. .. wee - 10€
Number of Insertions ... ...
Limes at 14¢

N© 1266

Lines at 10¢

TOTAL COST....

37 7108




NOTICE OF APPLICATION
'FOR WATER PERMIT
- Notice is hergby given that
-the JYdaho Department of )
Parks, Statehouse, Boise, Ida-
' . ho, has on July 12, 1971 sub-

WL Y., mitted Application No, 37--

< 7108 for & permit to ap-
propriate 1,260 cubic feet per -
second of water from springs
{tributary of Snake River)
-arising in Malad Canyon with- .
in the S%SWY, S4S8EY,

See. 25;N%NW¥%, NWYNE- o L
%, Sec. 36, T. 68, R. 13E,: ch VooLoh
B.M., Gooding County, to be ‘ '

used from January 1 to De- Yo

cember 31 for scenic beauty B

and recreational purposes. o B

The water will not be divert-. SN 2y
ed, but will.be preserved in' STt Rl
its natural state in trust for | & :‘ A
the people of the State of | I NN 4
Ydaho, pursuant to Chapter, £ on < n Tl
207, 1971 Session Laws, . ERIR A e tLE
. Protests against the grant- T T e FOS
ing of the permit must be 5, S oA §

filed with the Idaho Deépart- N, TR E

ment of Water Administra- R =0 e

tion, Statchouse, Boise, ldahe
83707, on or before Septem- -
ber 20, 1971, ¢
R. Keith Higginson ,
Director
*9-2-2tc
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_ ewo | A | |
T0: Alan Robertson through Dave Tu’chi1]0(?’)7{"”"2Lj C?(‘V' éﬁ%fhybﬁpril 30, 1982

1

FROM:| Jim 1"unsoﬁQE$”~ b v

RE: . Average spring flow arising in Malad Canyon

Pursuant to Section 67-4307, Idaho Code, the Idaho Department . of Parks and
Recreation filed for Permit No. 37-7108. The intent of the permit was to
appropriate all unappropriated natural spring flow ar151ng upon a described
area - see Section 67-4307 for description.

1t appears that the USGS provided the Director the quantity of spring flows identified
on the permit in a letter dated July 20, 1971 (see file). This permit has undergone |
a great deal of controversy but it is now ready to be Ticensed. .

The question of determining the quantity of water that should be recognized on a
license may still be cloudy. It appears that the legislature desired a quantity that
was limited to the historical flow of said springs as determined by the Director of
the Department of Water Resources. From measurements made on March 5, 1982, the
Department's field examiners determined that a flow of 709.59 cfs was being

aenerated from the springs and have recommended this amount to be recognized as

the quantity for the license. The problem with using this quantity is that the

one time measurement may not reflect historical flow and it i substantially
different from the amount on the permit.

Please determine from available records an estimate of historical spring flows

arising in Malad Canyon. (,5} : .
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State of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:

Govemor Statehouse

: Boise, Idaho 83720

A. KENNETH DUNN ‘ (208) 334-4440

Direcror

May 5, 1982
MEMO

TO: Jim Johnson
FROM: Alan Robertson

SUBJECT: FLOW OF MALAD SPRINGS (Permit 37-7108)

Malad Springs as measured by USGS includes groundwater
discharge to the Big Wood River from SElf4 Sec. 25, T6S RL3E
downstream "to the mouth". See the location description on the
attached page from "Record of North-Side Springs and Other Inflow
to the Snake River Between Milner and King Hill, Idaho, 1948-67",
Water Information Bull. 6, IDR, 1968. The USGS method of deter-
mination of this gain is to sum the flow of Big Wood River below
the head of the lower Malad power plant flume and the flow in the
flume and deduct the flow of Big Wood River near Gooding
(13152500) and measured irrigation return from the North Side
Canal Company wasteway which enters the river in the NEl4 Sec. 36,
T6S, R13E. Thus, the permitted spring flow of 1260 cfs includes
all gain to the river from USGS gage 13152500 to just below the
head of the lower Malad power flume, but not to the mouth of the
Big Wood River. Nearly all of this gain occurs in the area of
use as described in the permit application and in approximately
0.8 mile of the river channel downstream to the head of the lower
Malad power fiume.

Based upon the measurements by Gary Funderburg and comments
by Bob Harper of USGS, the gain is roughly 700+ cfs above the
diversion to the upper Malad power canal and 500+ cfs in the
reach from there to the head of the lower Malad flume. Rather
dramatic gains have been measured in the upper part of this
lower reach (100 cfs in a 500 £t. reach).

Following are estimates of groundwater discharge within the
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Malad Springs -2= May 5, 1982

Estimated Gain to Big Woocd River in cfs

Big Wood R.
at line
between Upper Malad Iryx. Big Wood
Date Secs. 25 & 261/ Power CanalZ/ Water nr Gooding Gain
(+) (+) (=) (=) (=
3/28/80 185 778 03/ 70 893
8/20/80 243 903 504/ 197 899

l/ Measurements by USGS,.
2/ Computed by IPCo. from generation records.

2/ Estimate based on fact North Side Canal diversion
began on April 26.

4/ Estimate based on typical waste in other years at this
approximate date.

This is about 200 cfs greater than measured by Funderburg but
includes an additional several hundred feet of river channel where
gains are known to be large. Based upon the above I would conclude
that the groundwater gain within the described place of use is at
least 9200 cfs and may be greater during part of the year or in years
of above average conditions.

Because the river is gaining spring flow so rapidly at the
western edge of the described place of use and because the actual
"use" will include the entire river reach downstream to at least the
heading of the lower Malad power flume (see Malad River Gorge
Preliminary Master Plan map dated February 12, 1968) I believe this
total gain in the larger reach is justified. Note the locations of
the overlook point and the interpretive area. Spring flows by this
definition are represented by the regular USGS measurements as
illustrated on the attached sheet. The 1260 cfs originally per-
mitted is a good representation of this flow.

Incidentally, note the river name identification discussed in

"Remarks"” on the attached sheet. It is now the Big Wood River not
the Malad and the license should use that name.

ACR:mb
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M13-1534. Malad Springs near Hagerman, Idaho

| Ibcatibn;--Springs head in SE% sec.25, T.6 S., R.13 E., and continue to

accumulate and supplement Big Wood River to the mouth where it enters
the right bank of Snake River at river mile 571.2, in NWY% sec.34,
T.6 S., R.13 E., 3 miles north of Hagerman.

Records available.--1899, 1910-11, 1913, 1917, 1919, 1924, 1950-59,

1963-64, 1966-67: One or more sets of measurements each year for
use in computing spring discharge (see tabulation in WSP 1463 for

measurements prior to 1950).

- Altitude.--Springs are between altitudes 2,900 and 3,100 ft (from topo-

graphic map).

Physical features.,--Water issues directly from basalt in and near the

floor of a deep canyon., Discharge from numerous cpenings above Big
Wood River is visible, but much of the discharge occurs along the
floor of the river channel and is apparent only as gain in flow in

the reach, which extends about 2.5 miles above the mouth.

Remarks.--Almost the entire flow is diverted about 1 mile above mouth of

Big Wood River for irrigation and power development. King Hill Irri-

- gation Co. has an assigned right of 300 cfs; the power company, the
remainder of the flow. Results shown herein are adjusted for diver-
‘sion and surface inflow to approximate the total spring flow. 1In

~ this report, usage conforms with the latest decision of the Board of
-Geographic Names, dated January through April 1960. According to this
decision, the name Big Wood River applies to the entire reach of chan-
nel to Snake River, and Malad éprings discharge into Big Wood River
(Nace and others, 1959, p. 14). :

Discharge measured at the site during the vears 1950-67,
adjusted for surface inflow and diversion

. Discharge Discharge Discharge
Date (cfs) Date (cfs) Date (cfs)
4- 1-50 1,260 4- 2-54 1,210 4- 6-59 1,270
10-26-50 - 1,270 4- 7-55 1,210 3-29-63 1,220
3-29-51 1,240 7-25-56 1,360 6- 2-64 1,250 :
4-21-52 1,300 4- 1-57 1,350 5- 6-66 1,230 !
4-14-53 1,230 3-31-58 1,270 3- 8-67 1,220

11-21-53 1,260

60

Af’L ~



Store of ldaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho -

JOHN V. EVANS Mailing address:
Govermor . : Statehouse
. : ' _ _ Boise, Idaho 83720
C. STEPHEN ALLRED : : (208) 334-4440
Director . . . '

August 17, 1982
RE: Permit No. 37-7108

Idaho Dept. of Parks & Recreation
Statehouse
Boise, ID 83720

Gentlemen:

A representative of this Department has made an examination of the works covered
by your Permit No. 37-7108 , and has found the following:

Amount of water that can be recognized as beneficially used under
Idaho Taw: 900.0 cfs Source: Malad Canyon Springs -

The maximum guantity diverted shall not exceed- n/a acre feet per year..

Point(s) of diversion: *SiSWy, S%SE%, Sec. 25; NuNWh, NWhNEL, Sec. 36§ Twp. 6S,
Rge. 13E, Gooding County
*No phys1ca1 d1vers1on required pursuant to the Director's Order dated 1/17/1975.

Beneficial use: Scenic beauty and recreation within the S%SN%, SLSEY,
Sec. 25; NW4NEY, NILNWY, Sec. 36; Twp. 6S, Rge. 13E

Priority date established: July 12, 1971

Conditions (if any):

If vou do not concur with these f1nd1ngs please contact us within 10 days, otherwise
a watgg license will be issued as set forth above.

S1ncéﬁe1y,
N
Llm
:f;j
JIM - JOHNSON
Water Distribution Supervisor
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September 22, 1982
RE: Permit No, 37-7108

Idaho Dept. of Parks and Recreation
Statehouse Mail

Boise, ID 83720
Geaélemen:
Enclosed herewith is a copy of the Water Right License issued on the above
referenced Permit. '
Sincerely,

Uae S
ITH JOHNS |

Water Distribution Supervisor

JuJ i kw
Enclosure
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. ‘ State of ldaho
/ DEPARTMENT OF WATER BESOURCES
FIELD REPORY)) P

- é?/%@ S/ 2,08

%t?r; @ Permit No,
%@* {9&?
COMTACT WITH PERMIT HOLDER af;y
DATE INITIALS % p  REMARKS
' allfc
O  Appointment letter mailed: 12~27-147¢ éé{ s

O  Telephone call made:
{List Telephone No. used)

o Appointment scheduled for:
{Date, time, location)

E . N .
XAMINATION \ 1o A/ee)é

I3 A ,
Date 3-5 & 3-7 Accompanied by Afless [Herrs 7(/ Total Q measured _70%. 587 CA.S.
If source is surface water, estimate total flow of source [l

Methods of measurement ﬂ:oé/g Qﬂ MeTsn é OF0/85  Meets Permit requirements? 61,(4)

Measurement calculations: See MEASOREMENT NOTES:
I _76S9%c GES. ‘

1. #He.tol cFS.
_—,-‘_.—_-__,—-—n—-
8/2:S87 cFJ.

\;og 500

=704 587CFS.

G'm‘e, ‘5—‘:\{;0& Rend w q

WELL/DIVERSION* MOTOR MOTOR PUMP PUMP MEASURING CONDITION OF
NO. HP MAKE SERIAL NO. MAKE SER!AL NO.| DEVICE TYPE MEAS. DEV, REMARKS

slal

System Description ,eidnféw:s LIRS c’a/éc/eaf sa e Al 0D gé%aﬂ
HAl ,4)/’01?:% a:(?é Cof THE LDLMO Lo aden Co.  fotoye

Discp " il ke River
*Code with map on reverse side. Disregard code if only one.

RECOMMENDED AMOUNTS Irrigation requirement = AC'A AFA/Acre
USE Q {cfs) V (afa) FROM ' TO
Pecrens/on # g(‘em‘c. 707587 CFT —_ JATM / ﬂec_ I/

Beaudy —_
e
l
l .

>
T ‘

]

’ Total  209.587¢FS. — _ Jan [/ Dec_ 3/
Remarks_ MEFSORBMENT S WERLE Tikepry Loeing OFL TRRIG & Toon/
o A 7% 2 _conrsd 2P
WMMMML_&N 2 Ay or

£roes /y/-\ LAt e proor Kidee wAS  mesSORED (2 GCage Starten ™ 27

é_@ /03, ojc:FS Jee &ryne@.f_&ie_s_ff_éﬁ

- @(t %‘1‘/0\ #2¢ focated  wribhin
Lo JQE/A,M:Mé Sec 2l T6S, RALE

r/,f,“ ~
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MAP (Attach Aerial Photo)

—_—_———-—— — —

—— e — —— — aud

b— — ———_——

— — — —— —

SCHEMATIC DIAGRAM OF SYSTEM
{Include distance from pump to measuring device, if applicable.)}

. J
//!;oint(s) of diversion: Syz S };j , S/z SE'[& , Sec.25 ,; Z\MH& ZYW’Z{ , Azw’gc,; ME écg‘ Sec. 2 &

T.¢S PRI E,
ace(s) of Use
NE% NWY% SWY% SE%

TWP. RGE. | sEc: TOTALS

NE% | Nwulswy | s | NEn] nwis|swi | sex ] new | nwis)swu | sEx | NEY [Nwi]swu | SEX
68 I3k 2S % | ¥ K I X

36 x % | %
Recommended Amendments:

{1 Change P.D, as reflected above
lil;’i(:hange P.U. as reflected above

O Add P.D. as reflected abave @

O Add P,U, as reflected above

" Other

: / i
. ) 7
; Examiner’s Signatur MMJ

‘Checked by

/

Date _Z- /3=/?£Z

e

Approved by’

TReRT D

7

/G- /952

te

4-27. - 192
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MEASLIREMENT .n MALAD RIVER ")
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. FRGE 1
HEASLREMENT LOCATION IPCO UPPER DIVERSION IN FLUME LEGAL DEHLPIPTIDH SEC TIF ENG
MERSURED BY GLF & RJN ON 2-5-1981 = 2)FIGN + A28 FOR M <= 1
Y = AAETMh4N + LOLS FOR N > 1
DISTANCE FROM DEPTH ARER REVOLUTIONS TIME VELOCITY DISCHARGE
INITIAL POINT
o EEET .. EEET A = SSEC B 2y 0 X o B
. Bea . qag . aea ] . G868 . Ban . 68a
818 8,904 2,715 a 48, 368 022 . 858
. 668 R Sa 3. ang
:ﬁf 5. 296 28 4%, aoa’ 1.654 8. Fea
1. zaa g. 960 =T 56, GO |
5. 238 188 41. 00a) 4. 567 28, 679
eI S 156 5. GO
. g.p1a 158 54, 008, 6. 893 43, 725
3. oag g, o0 i 150 45, aog |
8. 908 158 52. 008, 5. 698 59,612
F o TE) g, 900 156 J5. 6og |
g.5900 158 49, Bpa@" &, 595 &1, 266 L
Ly eeTe] NPT ] 156 95, 0Ge |
£. 908 158 54, AGa% &. 509 57, 238
5. GG ST 158 5S4, gaa
8. 968 150 52, G60) 6. 312 55, 177
7. Gag . qog 156 g7, g0,
. 8.208 156 49, 608 &. 969 62. 024
g, o0g g, sog | 158 5. Ho
8. 968 158 54, GO &. 441 57, 325
CETETE] =TS TS) 156 52, o
8. 908 156 53, 608 5. 378 9z
1&, ool [ p=ToTe) ) 150 EN. OO0
2. 908 156 52. 008 6. 552 58, 375
1T, 5o ST 156 5. aud
3. 968 158 52, 098 6. 999 57, TS7
1z, God 8. o0d 150 49,600 5,685
68 153 $ 45620, T Saeiid 58,997
1%, o600 5. oon 156 55, ood
8. 908 156 57. 0aa 5. 76 51, 3494
14, GoE ST o 51, 608,
_ - 7. 128 & 4. 008 3. 277 23. 332
FENEE =, 100 =TS =9, GO
5. 578 168 47 008 2.285 18,812
15, 290 9. 160 T oa1 5] 30, OB L OeS SBr
15, 300 . Bga . 808 a . B8 . 638 . 588
; :
TOTALS 136. IF2 ! =ErEEEY P&, 080

f
..J(!;_/'/Z,‘J 'r," 9/7
o 1;'. A r}‘:’@k
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5.0 1S 11.0 bolso 143 heoliz .5 13,18
1510 141 164 -
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70 1.5 130 polso 96 [2M3RdE 0,5 13.228
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GEOLOGICAL SURVEY
WATER RESOURCES. DIVISION 85
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SHEPARD, C.J.

This is an appeal and a cross-appeal from a judgment of the
district court in an action wherein the Idaho Department of Parks,
pursuant to statute, sought to appropriate in trust for the people
of Idaho certain unappropriated waters of the Malad Canyon. The
case presents for consideration three primary questions:

“————= 1. May an agency of the State of Idaho, without express
constitutional authority, appropriate wiaters and obtain a priority -
water right;

— = 2. Does the appropriation of water for the purposes of -
recreation and the preservation of scenic views constitute a 5\\\\\
"beneficial use"; \\\

&————= 3, In Idaho may there be created a valid appropriative : B
water right in the absence of an actual physical diversion of the
water from its natural locus or condition. .

In 1971 the Idaho Legislature enacted 1.C. § 67-4307 . In

essence the statute directs the Department of Parks of the State

of Idaho to appropriate in trust for the people of Idaho certain

1.67-4307. MALAD CANYON--APPROPRIATION OF WATERS IN TRUST FOR
PEOPLE--LANDS DEVOTED TO RECREATIONAL USE.--The state park board
[park and recreation board] is hereby authorized and directed to
appropriate in trust for the people of the state of Idaho the unap-
propriated natural spring flow arising upon the area described as
follows, to-wit: '

The south half (1/2) of the southwest quarter (1/4), and the
south half (1/2) of the southeast quarter (1/4), of section twenty-
five (25), township six (6) south, range thirteen (13) east of the
Boise Meridian; and

The north half (1/2) of the northwest quarter (1/4), and the north-
west quarter (1/4) of the northeast quarter (1/4), of section thirty-
six (36), township six (6) south, range thirteen (13) east of the
Boise Meridian.

The preservation of water in the area described for its scenic
beauty and recreational purposes necessary and desirable for all
citizens of the state of Idaho is hereby declared to be a beneficial
use of such water. )

No fee shall be required in connection with said appropriation
by the state park board [park and recreation board] or the permit
issued in connection therewith, but license shall issue at any time
upon proof of beneficial use to which said waters are now dedicated.

The park board [park and recreation board], or its successor, shall
be deemed to be the holder of such permit, in trust for the people
of the state, and the public use of the unappropriated water in the
specific area herein described is declared to be of greater priority
than any other use except that of domestic consumption . _

The unappropriated lands belonging to the state of Idaho between
the high water mark on one (1) bank to the high water mark on the

-9-
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unappropriated natural waters of the Malad Canyon in Gooding County,
Idaho. - Additionélly, it declares (1) that the preservation of the-
waters for scenic beauty and recreation uses is a beneficial use

of water; (2) that the public use of those waters is of greater
priority than any other use save domestic consumption, and (3)-

that the unappropriated state land located between the highwater
marks on either bank of these waters is to be used and preserved

in its present condition as a recreational site for the people of
Idaho.

Pursuant to the statute the Idaho Department of Parks filed
an application for a permit to appropriate the waters specified
by the statute. The waters in question arise in part at least
from springs in the canyon and are natural waters. There appears
no argument but that there is unappropriated water available for
appropriation.

That application was protested by the Idaho Water Users
Association, Twin Falls Canal Company, and the North Side Canal
Company under the provisions of T.C. § 42-203. Thoée parties -
are cross-appellants herein and are hereafter designated '"Water

Users.'" The parties stipulated that the answers to the following .

legal issues were dispositive of the matter.

1. Is it constitutional for an Idaho State agency to ap-
propriate, without express constitutional authorization, the waters
of a natural stream, thereby obtaining a watevr right having '
priority over water rights on the same stream which may be subse-

quently appropriated by private parties?

I cont™d

opposite bank, of the area described, are hereby declared to be
devoted to a public use in connection with the preservation of the
area in its present condition as a place of recreation for the
citizens of the state of Idaho. [I.C., § 67-4307, as added by 1971,
ch. 207, § 1, p. 912].

A
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’ 2 .- Are the uses described in I.C. § 67-4307 (scenic beauty -
and recreational purpoées) “béneficialhuses” which support a water
appropriation under the Idaho Constitution?

3. Can there be created in Idaho a valid appropriative .
water right without an actual physical reduction to possession-
of the claimed water through an actual diversion of the water from,
or artificial control of the water in, the water's natural locus
or condition?

The Department of Water Administration issued a decision -
July 6, 1972 holding that a state agency can lawfully appropriate
waters of a natural stream and that recreation and aesthetic uses

I>¢p@; are beneficial uses of water, but found that in Idaho there can -

ZDQQE@%;Q be no valid appropriation of water without at least a proposed

physical diversion or reduction of water to possession. TFinding

that there was no proposed physical diversion or reduction to
possession intended on the part of the Department of Parks, the

Department of Water Administration refused to issue the permit.

The Department of Parks appealed this decision as to issue 3
to the district court, and the Water Users cross~-appealed upon
issues 1 and 2. The parties filed motions for summary judgment.
The district court held that a valid appropriation can be effected’
without actual physical diversion or reduction of water to posses-
sion and granted the motion of Parks as to issue 3. The motions
of the Department of Water Administration and Water Users as to
issues 1 and 2 were denied. The Department of Water Administration
has appealed the decision of the district court and the Water Users
have cross-appealed.

1.

The Water Users are the only parties which assert that the
district court erred when it held that a state agency can constitu-
tionally appropriate unappropriated waters of natural streams. The

Water Users argue that to allow such an appropriation would eliminate

-
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the availability of that water for apprepriation by private -

parties, thus violating article 15, section 3 of the Idaho Consti-
=)

tution. 1In pertinent part it is stated therein:

"The right to divert and appropriate the unappro- .
Priated waters of any natural stream to beneficial

1. ala -1
"

uses shall never be denied * *
Authority for the asser?ion of the Water Users is not found in. -
the plain language of that constitutional nrovision since there
is no limitation therein to 'private parties'" as distinguished’
from the state or a state_agency. We deem it common knowledge and
it is pointed out in the decision of the Department of Water
Administration that in Idaho and throughout the westerﬁ states,
state agencies frequently appropriate water, i.e., the Fish and Game
Department appropriates water for pisciculture, state universitiesl
appropriate and consume water,-the Department of Parks utilizes
water to maintain state parks. See alsolI W. A. HUTCHINS, WATER
RIGHTS LAWS IN THE NINETEEN WESTERN STATES, ch. 7, pp. 250-251
(1971). 1t is true, as argued, that if a state agency is allowed

to appropriate water the quantity of unappropriated water is thereby

reduced. Nevertheless, the same is true of any appropriation regard- .

less of the identity of the appropriator. We have not been supplied,
nor has our research discovered, any authority from our sister
states having constitutional provisions analogous to ours which
supports this contention of the Water Users.

The Water Users assert that their position is supported by
State Water Conservation§?oard V. Enking,756 Idaha 722, 58 P.24d
779 (1936). In IEnking a state statute creating-the State Watef
Conservation Board and defining its duties and powers was declared
unconstitutional. éﬁéég%%%ié¥E5i%%E8i%E;éE;;£¥¥£%=;E:£Q§£:§§§§:£°
be that the act in question had in effect created a corporation and

was thus invalid under ecither article 3, section 19, or arvticle 11,

section 2 of the Idaho Constiﬁution. In candor, however, we must
[ S— =

state that Enking contains langyage supportive of the Water Users

position herein. Nevertheless wg~deem such language to be arguably




dictum and only supportive of the court's conclusion that the Water
Conservation Board therein was a corporation. Certain of the
language from Enking, albeit probably dictum, could be construcd
to indicate that our constitution imposes an absolute prohibition
against the state's appropriating water. The Water Users have
adopted this view, asserting that the constitution must be aﬁended- .
prior to state agencies being allowed to appropriate water.

It is our opinion that the fear: in courf which’
prompted its construction of article 15, section 3, are totally

Come S ——— S A=
inapplicable to the case at bar. The court in Enking speaks of ¢

Board's power ''to appropriate any or all rhe unappropriated public
: mapp

wafers of the state' and "the settler [being] thg{gﬁgﬁég;&@é:ﬁo

ultimately pay arbitrarily fixed :

»r rates for the use of water.'

’

The court in Enking also expressed considerable alarm at the Board's

authority to "'condemn private water rights,'" to ”gggggg;;ég"

water rights, and to "appropriate and sell the unappggggégggd

T

waters of the. state.'" 1In contrast with the situation in Enking
e — e

and the fears of the court expressed therein, I. C. § 67-4307, at
issue herein, only authorizes the Department of Parks to appropriate,

in trust for the public, certain clearly designated waters for nongy

consumptive use. We are of the opinion that the ] in
T L

the instant case has not adopted an insidious scheme in an attempt ~_
. P ——

to monopolize the state's unappropriated waters or to condemn
already appropriated waters. Only in a geographical sense can there
be said to be any interference with a future private appropriative
right since the legislatively authorized use 1s nonconsumptive and
once the waters have left the area delineated by the statute they

are and will be subject to routine private appropriation.

We hold that I. C. § 67-4307 does not constitute a disobedience'

of the constitutional mandate that the "right to divert and appro-
priate the unappropriated waters * % % Lo beneficial uses, shall
never be denied.” The only authority contrary to that holding is

the lahguage we determine to be arguably dictum in Enking, and

)



o ©
-., W

to the extent that thisv%pinion is inconsistent with that language
o - - .

we overrule the latter.
@*——————4—,_—*_*"’—/_—-/:

1T

The Water Users also assert error in the trial court's
determination that the preservation of aesthetic values and recrea-
tional opportunities for the eitizens of this state is a beneficial
use in the sense that they will support an appropriative water
right under the Idaho Constitution.

The foundation of the Water Users' argument is that the five
uses specified in article ;?, section 3 of the Constitutioh, i.e.,

gggggglc, agriculture, mining, manufacruring and power are exclu-

sive and thus are the only uses that are cognizable beneficial
uses under our Constitution. We reject that argument.

We find no support for the position of the Water Users in-
the discussions reported in'II Idaho Constitutional Convention,'
Proceedings and Debate 1889 (1912), as pertaining to article 15;
section 3. Tt appears that insofar as particular uses were mentioned
in the debates, discussion was confined to the establishment of
preferences for certain uses over others under certain circumstances.
Such establishment of preferences appears to be a common feature
of water law in the west. See 1 W. A. HUTCHINS, WATER RIGHIS LAWS
IN THE NINETEEN WESTERWM STATES, supra. While it is well established
in western water law that an appropriation of water must be made

for a "beneficial use," nevertheless in Idaho at least the generic
term "beneficial use'" has never been judicially or statutorily
defined. OQur research does not disclose any case in which any

court has attempted to define the term ”beneficiél‘use.' Comment;
Water Appropriation for Recreation, I LAND AND WATER LAW REVIEW 209,
210 (1966).

Consideration of the statute in question herein indicates

clearly that the legislature has declared that 'the preservation of

water in the area described for its scenic beauty and recreational

-7-
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purposes necessary and desirable fér all citizens of the state
* % % ig hereby declared to be a beneficial use of such water."
We note that numerous other westérn states have recognized through
legislation that utilization of water for scenic or recreational
purposes 15 a beneficial use. 1. W. A, HUTCHINS, WATER RIGHTS LAW
IN THE NINETEEN WESTERN STATES, ch. 8, pp. 542 (1971). Such
legislation in other states carries no binding effect on this courtl
but, in the absence of persuasive case law to the contrary, it
would appear to indicate that the use of water for providing recroi-
tional and aesthetic pleasure represents an emerging recognition in
this and other states of social values and benefits from the use of
water. See FINAL REPORT TO THE PRESIDENT AND TO THE CONGRESS CF
THE UNITED STATES BY THE NATIONAL WATER COMMISSION, Ch. 7, sec. E,
p. 271 et seq. (1973). The statute in question herein recogﬁizes
aesthetic and recreational values and benefits which will accrue
to the people of the state in respect to the waters of Malad
Canvon. We find no basis upon which to disturb that declaration
of the legislature that in this instance those values,énd benefits
constitute "beneficial uses.” The decision of the district court
upon this issue is affirmed.

ITT.

We now reach the final issue as to whether there must be

an actual physical diversion of the water in order to support an

L commman

igggggiiiiigy. This issue was raised upon appeal by both the
Department of Water Administration and the Water Users, both of
whom assert error in the trial court's determination that such
physical diversion was not neccssary. |

The precise language of article 15, section 3, does not bear
on this question but merely declares "the right to divert and ap-

propriate the unappropriated waters of any natural stream to .

et - = ———r—————lre = T s i TAMTIER e eRpeie ©
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beneficial use, shall never be denied * * * " C(Certain language

in the late case of Glenn Dale Ranches, Inc. v, Shaub, 94 Idaho 585,

494 P.2d 1029 (1972) and the earlier cases of égpdpoint Water apd

Light Company v. Panhandle DEYEEEEEEEEFQQEEégy» 11 Idaho 405,

83 P. 347 (1905), and‘gptchison v. Watson Slough Ditch Co., 16

———

Idaho 484, 101 P. 1059 (1909) can be read as suggesting that our

constitution requires an actual physical diversion of water in
S —

order to claim an appropriative right. However, a close reading of
[ S — —

those cases indicates that the actual holdings of the cases insofar.

—

as they relate to the necessity of an actual physical diversion
—_— ——ome
are based on statutory requirements.
=== [ e e— —

We hold that our Constitution does not require actual physical
diversion. We deem it clear that until the time of the enactment
of the statute in question hérein Idaho's statutory scheme regulating
the appropriation of water has contemplated an actual physical’

diversiocn. See I1.C. § 42-101, 42-201-202. See however Comment,

The Prerequisite of a Man-Made Diversion in the Appropriation of

Water Rights -- State ex rel. Reynolds v. Miranda [493 P.2d 409

N.M. (1972)]: 13 NATURAL RESOURCES J. 170 (1973).
We note that the Colovado constitution is similar to Tdaho's
article 15, section 3, and provides:
"Diverting Unappropriated Water * * % --The right
to divert the unappropriated waters of any natural
stream to beneficial uses shall never be denied
* % % " Article XVI, sec. 6, Constitution of
- Colorado.
In Genoa v. Westfall, 349 P.2d 370 (1960) the Colorado -
court held that an actual physical diversion was not necessary -
to a water appropriation so long as the appropriator intends to
apply the waters to a beneficial use and actually applies them to
. j
that use. The rationale of Genoa became suspcct after the decision
of the Colorado court in Lamont v. Rivotside Irripation Disbrict,
498 P.2d 1150 (Colo. 1972), but the matter appears to have becen

now laid at rest following the 1973 Colorado legislation wherein

its statutory law of appropriation was amended so as to permit

B T T U g S S




appropriation without actual diversion. 2 Colorade Session lLaws,
1973, ch. 442. TFurther it does not appear that Colorado courts

have relied upon their constitution to establish an actual physical’
diversion requirement.

An examination of the statutory law of Idaho however reveals’

azh

) a different problem. As a general proposition one must set forth -

E? ) the location and description of a proposed physical diversion of"”
Q _

§§:&: water in an application for a permit to appropriate water. TI1.C. §

42-202. The Idaho legislature in 1971 made compliance with the

"
cﬁkﬂ

S

statutory permit procedure mandatory. Idaho Session Laws, Ch. 177

TD.

(1971); See I.C. § 42-103, 42-201.
In the statute before us, I.C. § 67-4307, the Ldaho legisla-

ture has clearly stated a policy at odds with its previous general
R ety
statutory scheme of water appropriation. I.C. § 67-4307 directs

parks "o appropriate [notd divert and appropriate’]’ the unappro-
C;-:—‘——E

priated natural spring flow" of the Malad Canyon and declares the

"preservation of water in the area described for its scenic beauty
and recreational purposes' is a beneficial use. Furthermore, the
statute states that "license shall issue at any time upon proof of
beneficial use to which said waters are now dedicated." We deem
it clear that the legislature intended no physical diversion of
water be required in the appropriation of the subject waters.
Tt is axiomatic that where a general statuté and_a specific

statute deal with the sa sbject matter and are in confli

provisions of the specific sratute must control. State v. Roderick
e

85 Idaho 80, 375 P.2d 1005 (1962); State ex rel. Taylor v. Taylor,
58 Idaho 656, 78 P.2d 125 (1938). It is also clear that where two
W‘_—W
statutes conflict the latest expression of the legislative will
e O

S [
must prevail. Employment Security Agency v. Joint Class "A'" School

District No. 151, 88 Idaho 384, 400 P.2d 377 (1965).

We deem it to be the intent of the Idaho Legislature to
dispense with any physical diversion requirement in the case of

| the a ropriation directed in I.C. § 67-43(7: Any other construc-
' —_——e— ="

tion would nullify the obvious purpese of T.C. § 67-4307. Courts

-10-
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should if possible in construing a statute gpive it an interpreta-
tion which does not in effect nullify the statute.- DeRousse v.
Higginson, 95 Idaho 173, 505 P.2d 321 (1973).

The judgment of the district court is affirmed and the case’
is remanded to the Department of Water Administration for further

proceedings consistent with the views contained herein. Costs

to respondent.

DONALDSON, J., concurs.

BAKES, J., concurs specially in an opinion to follow..

McQUADE, J., dissenting.

I join in the dissent of Judge McFadden, but feel compelled
to address myself to an issue which was not passed upon in his dissent.
I do not agree with the majority's position that there may be created a
valid appropriative water right in the absence of an actual physical
diversion of the water from 1its natural locus or condition.

A diversion is generally required in order to perfect water
1
rights by aporopriation. Hutchins in his treatise on warer rights in
2

the western states quotes with approval the following language from
a California case,

"To constitute a valid appropriation of water,
three elements must always exist: (1) An in-

tent to apply it to some existing or contemplated
beneficial use; (2) an actual diversion from'

the natural channel by some mode Sufficient for
the purpose; and (3) an application of the water
within a reasonable time to some beneficial use. ...
[Emphasis added]

This Hutchins concludes, expresses the consensus of the western

3

judiciary, not only when the opinion was written but currently.

T
See §. Wiel, Water Rights in the Western States §364-367 (3rd ed.
1911); Hutchins, Background and Modern Developments in State Water-
Rights Law, in1 Waters and Water Rights §20.3, §22.2 (R.Clark ed. 1967).

2 : '

Hutchins, Water Rights Laws in the Nineteen Western States, Vol. 1
p. 366 (1971L).

r
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I belieVe.Ie diversion requirement 1’clear from the statutory-
and constitutionai language of this state. The majority opinion con-
cedes that up until the time of the enactment of I1.C. §67-4307 in
1971, "...Idaho's statutory scheme regulating the aﬁpropriation
of water has contemplated an actual physical diversion." The opinion -
"suggests that in 1971 when I.C. §67-4307 was enacted, the Legislature
made a turnabout, and stated a policy at odds with its previous general
statutory scheme of water appropriation. I do not agree with this
interpretation. I am not convinced that in enacting I1.C. §67-4307,
the Legislature intended to abrogate a long standing requirement that a
physical diversion be coupled with an intent to apply the water for a
beneficial use before an appropriative right would be recognized.

In the same year I.C. §67-4307 was enacted I.C. §42-103
was amended to read in pertinent part:

"The right to the use of the unappropriated

waters...within this state shall hereafter be

acquired only by appropriation under the

application, permit and license procedures as

provided for in this title, unless hereinafter
in this title excepted.” [Emphasis added]

The application, permit and licensing procedures for the appropriation
of water all encompass a physical diversion. There has not been brought
to our attention anv exception to the application, nermit and licensing

reanirements of I.C. §42-103. TI.C. §67-4307 requires that‘a

permit and license be issued in connection with these waters.
Article 15 sec. 3 of the Idano Constitution reads in

pertinent part,

3

Id.There is language in opini L
1 opinions of our sister states wh
;guzg;rgggigiged thshview that a diversion is necessarg igesiggort
_ : lon. ile this authority is not bindj i
1s certainly persuasive as indicative of th ght in this sres.
i e thought in thi

gegdSzgge ?g New Mexico, ex rel. Reynolds v. Miragda 83 E.ﬁs iz§a.493
5 erY 8§ ;%); Gates v. Settlers’ Milling, Canal & Reservoir Co
p okl (lé38 P. 856 (1907); Sberlock v. Greaves, 106 Mont. 206 .%6
. ); Crawford v. Lehi Irrigation Company, 10 Utah 2d

165, 350 P.2d 147 (1960): McPhail

. ; L v. Torney, 4 Wyo. 5 o
(1894); Hutchinson v. Stricklin, 146 Op. 985 o8 P533r235 2j9§/J
ﬁ?lough v. Wing, 2 Ariz. 371, 17 P. 453 (1888)_’ 4 . 25 (1933) .

See 1.C. §42-101, 42-201, et seq.

-12-
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"The rigl‘.to divert and appropriate‘le
unappropriated waters of any natural stream to
bencficial uses, shall never be denied except that
the state may regulate and limit the use thereof
for power purposes.' [Emphasis added]

It is significant that the conjunctive was used when the Constitution

was written 1i.e., divert and appropriate rather than the disjunctive,
i.e.,ciivert or appropriate, In the absence of any contrary evidence,

we should presume that the framers of the Idaho Constitution chose

the cvonjunctive deliberately and that they intended it be accorded

its ordinary meaning.

Finally, the constitutional underpinning of the diversion

requirement has been recognized by.this Court in past decisions.

5

In Glen Dale Ranches, Inc. v. Shaub, this Court in passing upon

appellant's charge that respondent failed to prove its prior appropria-

tive right stated,

"Indeed, the record fails to show that
respondent's predecessor in interest actually
diverted the water in question and put it to
beneficial use. Absent such a showing, .
respondent can not claim rights by appropri-
ation antedating its ownership of the property.”

The majority opinion is incorrect when it concludes that the actual

holding in thar case insofar as it relates to the necessity of an

actual physical diversion was based on statutory requirements. A

careful scrutiny of that case indicates that the Court was relying

upon the Idaho Constitution, art. 15, sec. 3 to estahlish.and
6

substantiate the diversion requirement.

5

94 Tdaho 585, 587, 494 P.2qd 1029, 1031 (1972).
t

[d. n. 6. Sce also Sandpoint Water & Light Co. v. Panhandle Develop-
ment Co., 11 Idaho 405, 413, 83 . 347, 349 (1905); Neilson v.
Parker, 19 Idaho 727, 730-31, 115 P. 488, 489 (1911); Hutchinson v.
Watson Slough Ditch Co., 16 Idaho 484, 493, 101 P. 1059, 1063 (1909);
Cantlin v. Carter, 88 Idaho 179, 186, 397 P.2d 7461, 765 (1964); Jones
v. MeIntire, 60 Idane 338, 352-3. 91 P.2d 373, 372 (1939); Hutchins,
The Idaho Law of Water Rights, 5 Idaho L.Rev. 1, 20-21 (1968).

-13-
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McFADDEN, J., dissenting.

Article 15, section 3 of the Idaho Constitution in
pertinent part provides that:

"The right to divert and appropriate the unappropriated
waters of any natural strecam to beneficial uses, shall
never be denied, except that the state may regulate

and limit the use thereof for power purposes. :
(Emphasis added.)

In my view, the so-called "appropriation" authorized
by I.C. § 67-4307 constitutes a denial of the constitutional-

right to appropriate the unappropriated waters of the Malad

Canyon Spri

I recognize that the state, acting in its ptogrietar%
T =

capacity, may appro riate_materaﬁggbggg_giﬁgngigg_Articlgﬁig,

section 3; but as in the case of private appropriators, the
St e t—

state's appropriative right depends upon the application of

water to a "beneficial use." 1In this case, however, the state
agency is directed to hold unappropriated waters "in trust for
the people of the state" for "scenic beauty and recreational
purposes.' TI.C. § 67-4307. TIf the state were to hold
unappropriéted waters in trust for these purposes, it certainly
would not be acting in a proprietary capacity; it would be
doing nothing more than it already had a duty to do in its

%ggggg;guﬁgggacity. Poole v. Olaveson, 82 Idaho 496, 502,
=T

T D)

W

356 P.2d 61 (1960); Walbridge v. Robinson, 22 Idaho 236, 241-

242, 125 P. 812 (1912); Idaho Power & Trans. Co. v. Stephenson,
16 Idaho 418, 429, 101 P. 821 (1909); Hutchins, The Idaho Law

of Water Rights, 5 Idaho L. Rev. 1, 3 (1968). As the court

stated in Walbridge:

"[Tlhe title to the public waters of the state is
vested in the state for the use and benefit of all

[ S 1

the citizens of the state * % % . This is not,




-

however, an interest or. title in the proprietary
sense, but rather in the sovereign capacity as
representative of all the peopie for the purpose of
guaranteeing that the common rights of all shall be
equally protected and that no one shall be denied

is proper use and benefit of this common necessity.’
22 Idaho at 241-242 (emphasis added) .

In water law, the verb "appropriate' means to acquire a right

to use ''public water.'" See Boise Irrigation & Land Co. v.
Stewart, 10 Idaho 38, 49, 77 P. 25 (1904); Lake Shore Duck
Club v. Lake View Duck Club, 166 P. 309, 310-311 (Utah 1917);

Hutchens, The Idaho Law of Water Rights, 5 Idaho L. Rev. 1, 7

(1968); Hutchins, Selected Problems in the Law of Water Rights

in the West, U.S. Dept. of Agriculture Misc. Pub. No. 418 (1942).

An appropriation may be made for "private' beneficial use or for
"public" beneficial use. Boise Irrigation & Tand Co., supra

at 48-49. However, if the state in its sovereign capécity
already has the right to use '"public water" for a certain
beneficial use, it obviously cannot "acquire' that right--in
other words, the state cannot "appropriate' water in such a
case, because it cannot "acquire" a right that it already

has. See State ex rel. State Game Comm'n v. Red River Valley

Co., 182 P.2d 421, 432(N.M. 1945). In my view, the in-stream use

of a natural stream for recreational purposes and for scenic

beauty is a public beneficial use which inheres in the state's

sovereign ownership of such water. Therefore, since the

state already has the right to so use the water, it cannot

acquire the right to "appropriate" the water for these purposes.
Moreover, this purported "appropriation' is objectionable

on grounds much more weighty than mere logical inconsistency.

Under Article 15, section 3 of the Idaho Constitﬁtion, waterw

held by the state in its sovereign capacity--even though being

beneficially used by the peneral public--is subjfct Lo being

appropriated for specific private (or propricecary) benelicial

- 15 -
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uses. Thus, in-stream public use of unappropriated water for
recreational purposes and for scenic beauty is subject to
diminution by the exercise of the constitutional right to -’
appropriate water for private (or proprietary) beneficial uses.
State ex rel. State Game Comm'n v. Red River Valley Co., supra.

The type of "appropriation" authorized here was recognized

for what it really is by the author of the following excerpt:

"In Oregon * * * many streams that form
beautiful falls or that are famous fishing waters
have been reserved from appropriation. In Idaho

the governor is authorized to appropriate the water
of certain lakes in trust for the people, and the
preservation of the lakes for scenic beauty, health,
and recreation purposes is declared to be a beneficial
use of the water [citing TI.C. §§ 67-4301, 4304],
although in reality this is not an appropriation,.
but like the Oregon laws a reservation of the water
to prevent its being appropriated for more mundane
purposes.’' Trelease, The Concept of Reasonable
Beneficial Use in the Law of Surface St treams, 12 Wyo.
L.J. 1, 12 (1956)[emphasis added].

Such a reservation by the state of unappropriated waters 1is
completely unauthorized by our Constitution. Unlike the
constitutions of some other western states, Idaho's Constitution
does not provide that the right to appropriate "shall never be
denied except when such denial is demanded by the public

I
interest." Our Constitution provides that the right to

appropriate unappropriated waters '"shall never be denied,
e " 3
except that the state may regulate and limit the use thereef

for power purposes.' Art. 15, sec. 3, Idaho Const. (emphasis
added). The Idaho provision makes an exception only for power

purposes--not for the demands of the public interest (and not
for the purposes of recreation and scenic beauty).: To allow
the state to in effect reserve water from appropriation in

furtherance of non-proprietary, non-power purposes--when the

1 Neb. Const. art. XV, § 6, sce also Wyo. " Const . arr. 8, § 3
(""No appropriation shall be dcnl(d cxeept when such dendab i
demanded by the public interesra’).

- 16 -




framers of the Constitution contemplated that private bene-
ficial users could appropriate water being held by the state
in 1ts sovereign capacity--amounts to nothing less than a denial

of the constitutional right to appropriate the "unappropriated

waters' of any natural stream. 3In other words, the state

cannot by legislative act authorize its own agency to monopolize
or withdraw the very rights that sec. 3 of art. 15 of the

= ———— Y
Constitution says 'shall never be denied' the people of the

L ————
state."” State Water Conservation Bd. v. Enking, 56 Idaho 722,

%32, 58 P.2d 779 (1936). The proper means to authorize such
a withdrawal (or "appropriation') is to amend the Constitution
to so provide.

It is beyond dispute that'scenic beauty and recreation
are both of vitallimportance to modern day life in Idaho. But
this does not ipso facto mean the state has the right to promote
these beneficial ends by withdrawing waters from appropriation,

given the guarantee contained in the Idaho Constitution. , I

Q:_:
note, however, that the effect of a proposed appropriation upon
[ ——— — 2
scenic beauty and recreation can and should be considered in
e —
determining whether the use contemplated is "beneficial"

e —_——
within the meaning of the Constitution. Comment, Water
= )

Appropriation for Recreation, 1 Land & Water L. Rev. 209, 221

.{1966). In other words, where the benefits of a proposed use

are outweighed by the attendant detriment to scenic beauty and
————————
g . . n Lo 1"
recreation, the use i1s not a "beneficial use,
e

tion for a permit to appropriate public waters for that use

S_—-—‘-:‘—__:_— ——
shdwld be denied. As always, the question of beneficial
=== — >

use must be determined on a _case by case basis, since the
;—__._\_ iﬁ

benefits of a particular proposed appropriation may outweigh

the detriment to recreation and scenic beauty. Whether a use
L

A B 3 B . :__%
of water is "benelicial" is a question of factr te be resolved

- 17 -
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a2 upon a consideration of the circumstances present in a particular
case. City & County of Denver v. Sheriff, 96 P.2d 836, 842 (Colo.
1939). As stated in Tulare Irrig. Dist. v. Lindsay-Strathmore
Irrig. Dist., 45 P.2d 972, 1007 (Cal. 1935):

"What is beneficial use, of course, depends

upon the facts and circumstances of each case.

What may be a reasonable beneficial use, where

water is present in excess of all needs, would not

be a reasonable beneficial use in an area of great

scarcity and great need. What is a beneficial use

at one time may, because of changed conditions,

become a waste of water at a later time."

In conclusion, although I believe that recreation and
scenic beauty can and should be taken into consideration on a
case by case basis, they cannot be used as an excuse to deny

all future appropriation of water for other purposes, at least

until the Constitution is amended.




- BAKE%, J., concurring specially:

B

jin-his/plurality opinion, -although not necessarily everything f;

stated theérein. -Additionally, I wish to address in a different

manner the question of whether or not the preservation of the -,,'; e

waters of Malad Canyon in a natural state is a beneficial use |

II and III of that opinion).

The first question to be considered is whether any uses

ooher.than the uses referred to in Article 15, § 3, of the Idaho"

. Constitution - domestic, mining, agricultural gggmmeghiﬂggggigéh-'

ggg_ggﬁgggejhgial usea_gg_ygggg_unﬁer,rhehlgéggzggnstitution. This"

1
section has remained unchanged since the adoption of the Idaho

Consf&tution except for an amendment late in the- 1920 s which

use for power purposes. This amendment was of narrow scope and ./ -

. did not affect the structure of the section., For that reasoﬂ, I |

do not believe that the amendment was intended to change any

the beneficial uses mentioned therein. Given this, the queStioh}f""

I

becomes, did the draftsmen of the Idaho Constitution intend the'f_f;*'

priority scheme for the use of water under Article 15, § 3, for

', domestic, mining, agricultural and manufacturing purposes to be

an exclusive listing of all beneficial uses?

' The Idaho Constitution does not explicitly answer this

question. The debates preceding the adoption of Article 15, § 3

show that uses were listed so that definite priorities between usesrpﬂ‘

\would be elevated to constitutional status. Idaho Conatitutggnal

Convention Proceedin s _and Debates, Vol. II, pp. 1115-48, 1154-66,

1330, 1331-33 1340-43, 1350-65 (1889). - The debates upon the sec-"

tion do not deal with the matter of whether or not these are theii'

only possible beneficialluses rather, they sxmplz addregs th gp

selves to itica estion of which uaes_shall_pgﬁgzgfgffed :

Y

I concur in the result reached by Chief Justice'Shepefd-lf;‘“

'that may be appropriated without the means of a diversion. (Parts,f;i

A

added language that granted the state the right to- regulate water ,P'ﬁ:

restrictions there may have been in the original section regarding,;.j
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-over the others. Neither the language of the section nor'the

not found expressly within the language of the Constitution it-' . L

itself with abstract notions such as the relationship between théi;ﬁfﬁ

fvery practical question of water rights. I think we should look - 'riu,

. . : Vo RAEIRETIEN
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debates concérning adoption of the section show an-intentito]
limit the uses which may be beneficial uses to those the priofi- fwﬂ

ties of which are listed in the section. If the question posed = *

is to be answered, the answer must be based upon considerations ﬁ'

self or the constitutional debates.
~Article 15 of the Idaho Constitution does not concern

do

citizenry and their government, but instead concerns itself with the '

. - . -;..}
to very practical considerations in‘attempting to construe it.
Prior to the time that the Constit¥fion was adopted there were‘aj‘w}5”{
number of common uses of water which were neither domestie, mining, ..

agricultural nor manufacturing. A community would store water in -

a tank for use in fighting fires. The operator of a livery stable

or a stockyard would water the stock kept there. Logging operations

used water both to transport logs and for storage in mill ponds.'ﬁibf‘

mmities would use water wagons to settle dust on their dirt streets.l The rails

road used water for its steam engines and other uses related to NN

1. Research has not uncovered a case in which the precise point :
has been presented of whether or not a use other than one explicitly
mentioned in Article 15, § 3, may be a beneficial use, but there

are cases in which it has apparently been assumed that such uses

are beneficial. 1In City of Pocatello v. Murray, 206 F. 72 (D.C.

Idaho 1913), affirmed 214 F. 214 (CA9, 1914), a case interpreting

the contract between the City of Pocatello and the operators of

its waterworks franchise, the question of the quantity of water

which the franchisees were obligated to deliver was at issue., It

was said in that case that the uses to which the water was to be
put by the municipality. included street sprinkling and protection
against fire, The franchisees in the case were claiming that they .
were not obligated to deliver as much water as the City of Pocatello .
demanded. If it had been in the general contemplation of the law = -
at that time that a c¢ity copuld not appropriate water for settling k£ =
the dust on its streets or for storage for fighting fires, the
franchisees probably would have argued that the city had no right

to put the water to all the uses for which it was putting it, and-
thus the franchisees were under no obligation to deliver as much -
water as the city demanded. But the opinion reveals noc challenge’

to the city's right to put water to these uses, Thus, it would o
seem that street sprinkling and firefighting were recognized as Yo
beneficial uses of water by the parties to that 1913 case, even

though they were not mentioned in the Constitution.

‘‘‘‘‘
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‘the operation of the_rélilroad.2 All of these uses'were‘undoﬁbﬁedlilif

considered beneficial, but none of them were domestic, mining,

agricultural pf manufacturing. I do not believe that by adopting_. Vi

Article 15, .§ 3, of the Idaho Constitution that it was intended
that uses such as these could no longer be considered beneficial

.uses. On the contrary, the universal expectation must have been

that such uses could continue and could be the subject of an ap- gfﬁl;f

propriation. Many of those uses still continue today, and thél;

2. A review of the transcript in the case of Beus v. City of Soda -

1902 a district court in Idaho had adjudicated a water right, with -
a priority date of 1885 (before the adoption of the Idaho Constitu--
tion), which was in part to be used for purposes other than those .-
listed in Article 15, § 3. In the -Beus case a number of parties
were litigating their rights to remove water from Ledge Creek, a
small stream near Soda Springs. The Oregon Short Line Railroad
Company was made a party to a suit, but all the parties to the

suit agreed to the following stlpulatlon w1th regard to the rail-
road's rights, as set out in the trial court's Finding of Fact IV:

with respect to the water right of the Oregon .

Short Line Railroad Company, and it may be de- - ‘_;Vzgut

creed that said Oregon Short Line Railroad Com-
pany is the owner and entitled to the use of 1/5
of a cubic foot per second of waters of Ledge
Creek . . . with priority date of April 1, 1885,
as decreed to it by Decree of Fifth Judicial
District Court in and for Bannock County, dated
April 6, 1902, [in the case of Wetzel v.

Nlchols]' and which stipulation is hereby
approved and adopted by the court; and which
~water is for use of said Oregon Short Line Rail- _
road Company for the operation of its trains and '
for the supply of the depot and stockyards of '

LA}

said railroad company . . . . (Clk.Tr. pp. 729- ‘“;”,:

730).

All the parties stipulated to the validity of the raillroad's appfb4:'”f
priation for water for the operation of its trains, i.e., water for

the steam engines’' boilers, and for use in watering stock in transit

in its stockyard. At least one, and perhaps both of these uses are

non-Article 15, § 3, uses., It must have been assumed by the parties

to the suit that these appropriations were unassailable, or such a =~
stipulation would not have been entered into. This is further evi-: "~

dence that non-Article 15, § 3, uses were recognized from the
territorial times in Idaho and in the early days of statehood and .
into the 1930's, : .

Springs, 62 Idaho 1, 107 P.2d 151 (1940), reveals that as early as - °

po

"'It is hereby stipulated [by all the parties] .  '?'Lfo
that no controversy exists between the parties IR
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- As an example, many privately owned public swimming pools or héglthﬁ

~own.wells to supply their water needs, Natural hot water spfingé}f“’

;HotlSprings, upon the assumption that they have obtained a vaild:Zﬁ

changing needs of our society are generating new uses for water,;‘f*9|'

which are neither domestic, agricultural, mining nor manufacturihg:ﬂu
facilities have applied for and received licenses to drill their*rsﬂ
:have been extensively developed into health resorts, e.g., Lava

right to the use of the water in their facilities. Such uses -

could not be considered as domestic, mining, agricultural or manu- - .

facturing as used in Article 15, § 3, without unduly broadening'thé]if?

definitions of the terms, yet such uses are no doubt beneficial

from a societal point of view in that they contribute to the

-general welfare of the citizenry; and unless a valid water r:i.ght."'x-._"-'E

~could be obtained for such a use, not only would society suffer bj ﬂ"{

~than those enumerated in Article 15, § 3, can be beneficial uses. =

the loss of such uses, but a great deal of capital which has been .

‘invested in reliance upon the validity of a right to such a use fbf,'};

water would be in jeopardy. I therefore conclude that uses other";?;ﬁ

' <‘@i) The next question is whether the use at i is .7
[e——— 2 -

case is beneficial, The uses enumerated by Article 15, § 3, have

been raised to the status of beneficial uses by the Constitﬁtioﬁi :-f'u
and they will remain beneficial uses so long as the Constitution
is unchanged. But we have before us a use for scenic and recréa?.:f

tional purposes. Even though the legislature has declared the use

to be beneficial, this Court is the final arbiter of the construe- - '

tioﬁ of the Idaho Constitution, and therefore we must determine '
whether or not the scenic and recreational uses in this case are
a "beneficial use" within the meaning of Article 15, § 3, of-tﬁé"t
Constitution. See Village of Moyie Springs, Idaho v. Aurora o
Manufacturing Co., 82 Idaho 337, 353 P.2d 767 (1960). |
With the éxception of those uses elevated to beneficial
status by Article 15, § 3, of the Constitution, the concept of}_

what is or is not a beneficial use must necessarily change with

A

C ——— - — e A



‘ é o
changing conditions. For example, if we were now presented with _
a question of whether or not using water to operate a public swimﬁihgl;
pool, a fountain, or to flood a tract to provide ice for a skating
rink were beneficial uses, a good argument could be presented that

such uses, although not domestic, mining, agricultural or manu-

facturing uses, were nevertheless beneficial. But we cannot say

g&g:ipange that these uses would be an unjustifiable use of water
=

needed for other purposes. The notion of beneficiality of use
T

@gggﬂigglude a requirement of reasonableness, With the exception
of the uses implicitly declared to be beneficial by Article 15, § 3,

there is always a possibility t other uses benefic in one

era will not be in another and vic¥ versa. As stated in Tulare

c@%

Irrig., Dist., v. Lindsay-Strathmore.Irrigu Dist., 45 P.2d 972,-1007  '
(Cal. 1935):

"What is a beneficial use, of course, depends |
upon the facts and circumstances of each case.
What may be a reasonable beneficial use, where
water is present in excess of all needs, would.
not be a reasonable beneficial use in an area
.of great scarcity and great need. What is a
beneficial use at one time may, because of
changed conditions, become a waste of water

at a later time.”

What we have decided in this case is that the use now before us, -
. although not specifically listed in Article 15, § 3, of the;Consti-rjlﬂ
tution, is beneficial because, considering today's circumstances,'

“the legislative classification is reasonable based on the record.

I would restrict todéy's holding to the narrow proposition that the R
EW’ ,

use before us is beneficial so long as, and only so long as, the

‘circumstances of water use in the state have not changeg_ggzgggc
--Teunstanc _

extent that EE_EE_2g;lggg§£,£§§ﬁgnahler;g_ggntinue this use at the
expense of more desirable uses for more urgent neegﬁiéhlt shoul

receive the same treatment as all other non-constitutional bene- _
ficial uses. The use before us is beneficial when considered in
the abstract because a non-consumptive use of water at Malad Caﬁyon'.“.

to preserve a scenic attraction, both for aesthetic and recreational’

-5-
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purposes, is desirable and beneficial, and because the demands

o

upon the water resources of this state are not so severe that this

use, which is beneficial when considered alone, becomes unreason-

~able and not beneficial when considered in conjﬁnction with all of -

the water resource development needs in the state, This supports
tﬁe legislative determination that non-consumptive appropriations
of water in natural waterways for scenic and recreational purposes,
among others, can, under propér circumstances, be a beneficial -
use; this follows precedents such as similar appropriations by thé_j; 
legislature in 1927 of the waters of Big Payette Lake, I,C. §§ 67- |
4301-03, and of Priest, Pend Orielle'énd Coeur d'Alene Lakes, I.C.
§§ 67-4304-06. Our sister states of-:Oregon, Texas and California
have also provided by statute that water used'fbr recreational pur-..
poses is beneficially applied, while New Mexico hés reachéd this
result under case‘law. ORS §§ 537.170(3) (a), 543.230(c)(a); Tex{‘
Civ.Code Annot., art. 7471 (1970 Supp.); Cal.Water Code § 1243; State

" ex rel.State Game Commission v. Red River Valley Co., 182 P.2d 421

(N.Mex.1945), The Oregon statutes further provide that use of

water to maintain scenic attractions is a beneficial purpose. . On

¥

this issue I am in apgreement with the plurality in this case and

" with the other states named.

<§§JHowever, in addition to determining whether this is a

‘beneficial use, we must also decide whether or not the Constitution

=

reguirés that all appropriations be made through the means of a -

diversion or whether the legislature may, as was done here, provide .~
ﬁE ,

that an appropriation may be made without a diversion when the
beneficial use provided for can be achieved'witﬁout a diversion. \
As the plurality opinion points out, there has been no authorita-
tive construction of Article 15, § 3, holding that that section

requires a diversion for there to be a valid appropriation; neither

does that section of the Constitution explicitly require a diversion

for there to be an appropriation. We must again look to other

sources for guidance in answering the question.



The common law doctrine of water righfs,was based upoﬁ'

the riparian system which limited the use of water to the stream, = .

returned to the stream's natural drainage, thus preventing any

use which effectively diminished or removed the water from the =

~ stream channel on a permanent basis. While the riparian system ”t'”” }

‘:_of water use had some support in the early history of the west,
it was soon apparent that the most productive use of ﬁater in |
these arid areas could not be accomplished by liﬁiting the use of;ij

- water to lands adjoining the stream and in the stream's drainage,

and requiring return of the water to the stream from which it was

taken at a point on the riparian land upon which it was used, and j!?',

. thus a different system of water riphts was necesséry. Idaho,waé'l;
~one of several western states which by adopting the common law df_'
" England in 1864 (1864 Idaho Session Laws, p. 527, § 1), had an
early hiétory of riparianism which, first by custom and later in
1881 by territorial legislation (1881 Idaho Session Laws, p. 267,
§§ 1-20), was supplénted by the appropriation doctrine. §ggd |
- Drake v. Earhart, 2 Idaho 750, 23 P. 541 (1890), note particulérly
-dissent of Berry, J.; Hﬁtchinson v, Watson Slough Ditch Co., 16
1daho 484, 101 P. 1059 (1909). However, riparian rights were not
totally rejected (R.S. §§ 3180-90 (1887)), but only to the extent
that the riparian doctrine conflicted with the doctrine of appro-

priation. Thus, as recently as 1963, this Court, in Weeks v. McKay,

85 Idaho 617, 382 P.2d 788 (1963), held that where both the riparian . -

doctrine and the appropriation doctrine could co-exist, that the

riparian doctrine was still in force in idaho. 1In that case, a

downstream appropriator sued to enjoin the maintenance of a dam by .

3. 1 Hutchins, Water Rights Laws in the Nineteen Western States, pp.
130-225; see Union Mill & Mining Co. v. Dangberg, 81 F. 73 (C.C.D.
Nev.1897); Drake v. Earhart, 2 Idaho 750, 23 P. 541 (Berry J., dis-.
“senting) (1890); Smith v. Denniff, 60 P. 398 (Mont. 1900); Vansickle
v, Haines, 7 Nev. 249 (1872).

or to lands adjacent to the stream bed and required the water to be 'Jﬂ
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an upstream riparian owner. The Court Eeld that while the

riparian upstream owner could not interfere with the natural flow .

of the stream to which the downstream appropriator‘was entitled -

under his appropriative water right, nevertheless the downstream . . .: :

appropriator could not require the riparian owner to release water.
impounded in his dam so long as the natural flow was not inter-
fered with.

As 1 view Article 15, § 3, of the Constitution, which

gﬁarantees “"the right to divert and appropriate the unappropriatedif

waters of a natural stream to beneficial use . . ." the use of the
word "divert" in that section by thé-Constitutional Convention in
1890 was a constitutional recognitiOn of the supremacy of the prior
appropriation doctrine with its cofitomitant right to remove waters
from the stream bed and not return them, over the riparian sfstem

which would in effect require water to remain in the stream. ;;Pﬂ

my view the use of the word '"divert'" was not used with the inten-.'

tion by the framers of the Constitution that no appropriative water
¢ ____—___‘___—’_—““‘\:::.

right could be obtained without a diversion, but was inserted to

—

guarantee the right of an appropriator to remove the water from-
T

the stream and_consume it in a beneficial use and not return it.
= —— ———

In summary, the word "divert" in Article 15, § 3, was used to man- -

—_—_me—— =y
date -the supremacy of the prior appropriation doctrine over the" '

=

riparian system and not to constitutionally limit the manner in
P e e

———

which a prior appropriator could obtain his water rig&}.
[———————

Where an appropriative water right does not require‘a‘
diversion to make it effecﬁive and benefiéial, in the absence of
a statute requiring a diversion there appears t6‘be no practical
reason why a diversion should be required., As an example, in a
case in which a scenic waterfall had produced a mist which caused
unusual growth of attractive vegetation, it was said, "I1f nature
accomplishes a result which is recognized and utilized, a change

of process by man would seem unnecessary,' and, "Undoubtedly, a

landowner may rely upon an efficient application by nature, and

need do no more than affirmatively avail himself of it; . . ."

-8-



Embire Power & Water Co. v. Cascade Town Cogm 205 F. 123 (BZCif. |
1913). In Stept8e Livestock Co. v. Gulley,g% P. 772 (Nev.1931), " .
-in a case in which cattle were watered in a natural stream, it was ;
said that “we are not without autﬁbrity to support the view that t6||
constitute an appfopriation where the statutes fequire no use of artificial -
means of diverting water, or whgfe no diversion wés required, that -
_such appropriation might be made independent of both or either o
-tdivérsion or the use of artificial means in perfecting such appro;

priation. 295 P. at 775. See also Stevenson v. Steele, 93 Idaho 4,

453 P.2d 819 (1969). I find these decisions to be persuasive
_ £pr the contention that a diversion is not constitutionali§jnecesél

sary for an appropriation. If a beneficial use can be made of the o
e = '
water in its natural channel, Article 15, § 3, should not requxre

the superfluous effort of construction of a diversion as a pre- n{ﬂf

T

.%ggg;zieaxigg_obtalnlng an appropriation. qiiilﬁﬁéiigzggiggggg,".“"
lpriation without a diversion,. the right acquired is not to the'  L
— s :
stream flow as was the case _under the riparlan system, but to the-ﬁ'j_
%§§=9£:§:§229l££9 amount of wate;_mhlgh_Ls the subject of the: riggt.aﬁé

That amount must be a reasonable and efficient use Qi;jiELﬁm
w

Glavin v. Salmon River Canal Co., Ltd. , 44 Idaho 583, 258 P. 532 _"

(1927); Union Grain & Elevator Co. v. McCammon Ditch Co., ﬁl‘fdéﬁdh{'
216, 240 P. 443 (1925). - - ‘f

Appellant Water Users argue thaf even if therconstifﬁﬁioﬁ_ _¥%

'_dbes ﬁoﬁ require a diversion, nevertheless the statutes felafing fo :

appropriations of water do. Regardless of the requirements of the “E-f

==
general appropriations statutes, 1 concur with Chief Justice Shepard s

conclusion that the clear import of I.C. § 67-407 is to dispense ¢3"f”

- with any physical diversion requirement.
: ———

4, With regard to the Malad Canyon appropriation, I.C. § 67-4312 e

provides:
"7~ 4312 PERMITS FOR APPROPRIATION UNDER SECTIONS .
67-4307--67-4311.~-The permits for the waters described
in this act shall be issued upon the determination by
the director of water administration of the historical:
water flow and he shall issue a permit for only that
amount. Any future appropriation of the waters speci-
fically described in this act that are granted above
the flow limits set by the director shall not involve :
any diversion that shall detract from or interfere with .
the geological interpretive value, historical signifi-
cance, or the scenic attraction for public use under ,lf
the administration of the state park board [park and: '
(continued on next page . .
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The district court order granting a summary'judgmehf
reversing the decision of the Department of Water Administration
in denying permit application # 37-7108, should be affirmed.

DONALDSON, J., concurs,

(footnote 4 continued from previous page):

recreation board] of the stream from the natural
high water mark on one (1) bank to the natural

high water mark on the opposite bank, or of the o
springs specifically described as they arise upon -

‘the lands listed in this act.

"The state park board [park and recreation board] .
shall apply first for those permits for water
arising upon land which, at the time of enactment,
the board administers, controls, or owns."

-10-
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*_ .- (MALAD CANYON SPRINGS)...

-7 -, SUPPLEMENTAL MEMORANDUM &

SUPPLEMENTAL MEMORANDUM IN SUPPORT
IN THE NAME OF THE STATE OF OF MOTION OF APPELLANT, STATE OF
SUMMARY JUDGMENT ON APPEAL AND
CROSS~APPEAL

)
:
+ IDAHO DEPARTMENT OF PARKS '_;'  IDAHO DEPARTMENT OF PARKS, FOR
' )
)

ThiS‘Supplemental Memor andum is<filed to further advise the

o Court of the position of the State. of Idaho Department of Parks,
o Appellant hereln w1th respect to the pend1ng Cross-Motlons for _

‘-;Summary Judgment filed by all partles.‘

.. ARGUMENT : ' .
1.

' THE IDAHO CONSTITUTION DOES NOT FORBID A STATE
 AGENCY FROM MAKING AN APPROPRIATION. .

1Idaho Waters Users Assoc1at10n, Tw1n Falls Canal Company, ,if"'
'-gﬂfand North51de Canal Company, leited (herelnafter "Jater Users")

:forthrightly admit that State v. Enking, 56 Idaho 722 58 p.2d"

t719 (1936) is dictum on the 1ssue before the Court. The En nking.

Adlctum 1s neutralized by the dec1310n of the Idaho Supreme Court in

glfBeus v.<Soda Springs;" 62 Idaho” 1 107, P 2d 151 (1940). In the Beus

o ocase, the court sustained ‘the’ authority of. a. municipal corporation .

' i

B to supply to- persons outsxde the city 1im1ts excess .water resultlng,
“ from the. acqulsitlon and holding of an addltlonal supply to take

5[Jncare of the future needs of the mun1c1pallty, above and beyond

- o

: . Fn’

¥ o . I;
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-the'present demands oﬁkitsiinhabitantsf' The Idaho court cited

with approval Holt v. City'of-Chexennég,ZZ Wyoming 212, 137 Pac,

876, and quoted the holding of the Wyoming court that:’

"A city's right to appropriate the waters of a stream
is not limited to the needs of its citizens at the
time of adjudication of its rights, but it is entitled
to approprlate for the probable future demands of its
population.,"” :

The holding‘of Beus court is contrary to the dictum in Enking

"and is later in time.- lt7has-a1so been‘held in the federal_“r

courts to be not against pnblic policy for a city to appropriate

" more water than necessary to'supply its immediate needs Pocatello

oy, Murraz 206 Fed. 72°(D. Idaho 1913), aff'd Murray v. Pocatello,
214 Fed. 214 (c.c. A 9th, 1914) ‘ ‘ '

If Article XV of the Constltution says what Water Users,

"contend the approprlation of waters by a municipality beyond'

those Whlch could be benefrcrally appl1ed at the time of approPri-

.ation would be contrary to Artlcle XV by depr1v1ng ‘the rlght of

others to- apprOpr1ate the unapproPrlated public waters of the

ﬁ't;State of Idaho. The Idaho Constltutlon applies no more or. 1ess

to mun1c1pa1 corporatlons than to state agencies on-the issue of

. the authority to approprlate.

We belleve that Enking is more than outwelghed by Beus

"The Court is entltled to 1ook at thlS issue afresh w1thout the

: conflnes of stare dec1sls. In llght of the Public Trust Doctrlne

set out in our earlier Memorandum and the enabllng legislation’

| conditioning the appropriation “in_trust for the People of the

State of Idaho,'" Idaho Code, § 67-4302;'the evils.envisioned in

.;_,Enking_haveﬂbeen.foreclosed | If'theiCourt iS'atill concerned‘$i~h

about Enking we would welcome ‘a holding by the Court that all

rights in these waters held by the Department of Parks are

'forfelted and that the waters revert to an unapproprlated state,'

" 4in the event the Department of Parks attempta to sell or grant

' SUPPLEMENTAL MEMORANDUM P 2

an interest in the water contrary to’ the publlc trust.
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AESTHETIC OR RECREATIONAL VALUES :'CONSTITUTE
""BENEFICIAL'" USES WITHIN ARTICLE XV, SECTION
3, IDAHO CONSTITUTION AND SECTION 42 101,
IDAHO CODE. -

In his exhaustive article "The Idaho Law of Water Rights"
Mr. Hutchins summarizes, i '

"The water- rights statute provides that the“ S
appropriation must be for some useful or " e T
beneficial purpose, without placing any
limitation upon purposes that would be

~considered useful or beneficial; and the
so-called 'constitutional' or nonStatutory-~
appropriations likewise may be made,
apparently, for any useful or beneficial
purpose. 5 Idaho L. R. 1, 42 (1968)

. The holding of the ‘so- -called "Ice Cap Case" Blaine County

" Investment Company V. Mays '49 ‘1daho’ 766, 291 Pac 1055 (1930),

relied upon by the Water Users is clouded  The court notes at
*.;page 773 of M Mays that the benef1c1a1 use alleged was disputed and .

:"the evidence being conflictlng but suff1c1ent thlS conclu51on of .
f:the referee and the (district) court . is sustained": (EmphaSlS added)g
The court in _azs.was not addre331ng the question of. beneficial

~use in its legal a3pect as we are, but in 1ts factual aspect

- of wasteful or nonwasteful use of . the public waters.- There‘isl‘*'

“'no 1ssue of waste in the case at bar. The appropriatlon by the
-;Department of Parks is a nonconsumptive use, The isSue lS a legal
one which may be disposed of on Cross-Motions for Summary Judgment
- The Mays case is inapposite here.:' o

| _ if, contrary td the position of*theeDepartment of Parks"
‘the Court is disposed to hold that ‘the litany of benef1c1al uses—

i Article XV Section 3 Idaho Constitutlon,'is exc1u31ve we'lfi't;f

. wodld urge upon the Court that the appr0pr1ation of the waters of

e CRRIEN feizs g T e e st eI e 3T L g m eome a g eme = gt U
a e Fiamy 2O z LN AT A e i AT s o S L Ll i O I Lt ! = AT R g ™ o
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By

~ "the Malad Canyon Springs for recreatlonal and SCEHlC purposes 1s ﬁf'
'an appropriation for domestic uses under the Idaho Constitution.tf'--

'-Empire WaLer and Power Company v. Cascade Town Company, 205 Fed

';i 123 (8th Cir. 1913), reversing Cascade Town Company v. Fmpire SR

L

' SUPPLEMENTAL 'hTEMORANDUMj-P.'B
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- Water and Power Company, 181 Fed 1011 (D-Colorado) In

Empire the court at page 128 sa1d

"It is urged that a use for a summer resort is
not beneficial use for either domestic or
agricultural purposes. Counsel say that the
views and standards of the early settlers

-were reflected in the state Constitution,.
and that it should be construed accordingly,
that- they did not plan for rest -and recreation
and that to them 'domestic' had to do with
sustenance for man and beast, and cleanliness;
and that 'agricultural' related to the raising
of crops. We think such a view is too narrow.
% % % Places such as that described here, favored
by climatic conditions, improved by the work of -
man, and designed to promote health by affording
rest and relaxation are assuredly beneficial.
They are relatively as important as sanitariums

- or hospitals, and should not be dismissed by

" calling them mere resorts for idleness. They.
are a recognized feature of the times, are
important in their influence upon health, and
multitudes of people avail themselves of them
from nece531ty. ,,,_w :

'We hasten to add that the court in Empire ultimately
“denied the appropriation. " The denlal was not based on ‘the

'fact that' the uses to which the plaintiff sought to put the

- water were not beneficial but that such uses were wasteful

The use to which the Department of Parks seeks to put the

‘-Q water in Malad Canyon are similar to the uses contemplated

" in the Empire case, In‘Malad-Canyon,”however, there is no

"waste involved for the use is not a'consumptive use.’

o .
o el

H

Water Users are. in error when. they argue that the
legislatlon authorizing ‘the Malad Canyon appropriation is
an extension of the rlparian doctine - and not an apprOpriation
pursuant to’ the doctrine of prior approprlatlon The underlylng

),- Ll-l"

theory of the riparian doctrine 1g’ that the owners of 1and

b

bordering-upon a stream-have equal-rights to the use of the

water in the stream. Each riparian’ owner is entitled to the

f natural flow of the stream past his land undiminished in

e dmemae g

quantity and unimpaired in quality. Thus,ariparian ownershipiar

r 0
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E ‘of lands bordering waters:is basic to the riparian doctrine )

; of 'water rights. Onfthe‘other hand, the d0ctrine of prior

g

; . appropriation emerges from an entlrely different set of ~ T

} i‘ pr1nc1p1es;' 'Its two cardlnal principles are that "benef1c1al-mmm

g » - use'' of water, not land ownership, is the basis of the right

} -, to water, and that prlorlty of use, not equallty of rlght

;; o " is the basis of the lelSiOn of water between approprlators : -”" e
1 . . when there is not enough-for all, ThejDepartment'of_Parks‘ﬁ; o

L herein is seeking thisﬁﬂapprbpriatinn":bf water not on the

ﬁ; o ‘basis of 1and ownership, but'on the basis that it wishes to

1 apprOprlate water for its "benef1c1a1 use."

\n‘ ) '\7

% " Water Users 'concern ‘that any fisherman or any 51ghtseer

, - - may appropriate publlc waters by the statutory method to assu‘r‘emr

H ' that hlS fishing hole 1s fu11 and that his- scenic view-is preserved

il

g _Als rhetorical and not real The leglslature has clearly stated

*ﬂ "The‘preservatldn"bf‘Waters in the area described . /\ ,ML”
2 for its scenic beauty and recreational purposes Vﬁf

g necessary and desirable for all citizens of the é%ﬂ

o state of Idaho is hereby declared to be a bene-

j% ‘ficial use of such water.". TIdaho Code, § 67-4307. g
ﬁ‘ lThe beneficial use ‘is- qualifled “No fisherman or . 51ghtseer can
i

§i appropriate waters "for all the c1tlzens ‘of the state of Idaho.'
# I

T

. No flsherman or SLghtseer can act as trustee for the people of

o

EIEEE N T
SYREERE iy - TP L F S >

4

‘ the state.  The specter ralsed by Water Users is not before thel“

Y

'{éourt nor is it advanced in anyway by holding that the appropri- -

atlon sought by the Department of Parks is for a benef1c1al use.

hyﬁlxrﬂtgqﬁff
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o IN ORDFR TO MAKE'A- VALID APPROPRIATION THERE NI"ED
' NOT BE AN AC‘I‘UAL DIVERSION o

Lo

s

At page 9 of the Adminlstrator s D601Slon and page 8 of

PP

1z -
PSR

" his Brlef the Adminlstrator argues that an actual physlcal

Aee
Gazsbele
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>
R
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diver51on of publlc waters is necessary'"to glve an adequate-iﬁ

i
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' notlce of the approprlatlon to all the ‘world and to the Adminis-

trator." Water Users support the Administrator in this p051tion.

LW - gl S

We-disagree'with the p051t10n. _Actualrdlver51on may or may not
q _ ‘: be necessary under the "constitutional"fmethod of appropriatiOn

% o ‘Ito give "actual notice to every 1ntend1ng appropriator of the

y _ : ;.f{waters of such a stream..: Nlelson V- Parker,_lg Idaho 727, 733

o S -.n&1115 Pac. 488 (1911) An actual diversion is not necessary to

e

VTLCF S L

Py ’4-“:?‘;%‘(" TR

N give publlc notice. under the statutory method of approprlatlon,

) however._ For a time in Idaho, beglnning in 1881, the law required :

'rthat notlceS of claims to public waters be posted at points of |
diversion and. recorded the same as mining claims. In 1903, when-”
h—the State of Idaho enacted a comprehen81ve, though not mandatory, :>
:. permlt system ‘to appropriate public waters, the requxrements of
" ?ff postlng at the point of diVEISlon and recordlng were repealed,

3 ‘;f'j 1t is submitted, as unnecessary. Hutchins "The Idaho Law of

Water Rights", 5 Idaho Law Review 1, 8 “That an actual diverSion

J o fsqVis not necessary as public notice is more reasonable now than ever

':pw1th the advent of a mandatory permit system Idaho Code, § 42 201,

qo - as amended , Sandpoint-Water and Light Company v. Panhandle Develop-'

S hﬁ‘ment Company, 11 Idaho 405 83 Pac.’ 347 (1905), relied upon’ by

g ) hr_Water Users arlses under the early notice -and-recordation schemel_i
=5 R It is not appllcable to the case at bar.‘-

a ;Jﬁ,p; ' Numerous cases hold that a diversion of the waters from

y - - a natural channel is not .a sine qua non when a diversion would

ot S be a needless act_to;apply the waters to a beneficial use.

. R . "™When no 'ditch, canal, or other structure' is

i T ~ necessary .to divert the water from its natural .

! . " " channel, the law does not vainly require ‘such’

: 3 -works, prlor to an appropriation.'" In Re Water

%;ghts in Silvies River 237 Pac‘ 322, 336 (Oregon,
25) ol _ '

R e s S
PR AR T

, '"Has there been that actual applicatlon which the 1aw
v, o _ requires? Undoubtedly a landowner may rely upon an

L efficient application by nature, and need do " no more
than affirmatively to avail himself of it (Thomas v.
Guiraud, 6 Colo. 530; Larimer, etc.,.Co. v. People, .

et

1315 AP EYrAT
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':dlver51on of the waters.. He refers to the ‘direction of the

,-,1_The same shorthand is used in thlS Supplemental Memorandum, and Wj/

believe by the ‘bench, bar and publlc generally

8 Colo. 614, 9 Pac. 794); buL the use Ln that woy - N .
should not be unnecessarily or wastefully exceéssive.," . .. !
Empire Water and Power co. v, Cascade Town Company,.

supra, "at 129. ‘ - :

See also, Humphreys Tunnel and Mining Co. v, Frank,
105 Pac. 1093 (Colo. 1909); Steptoe Livestock Co. v.
Gulley, 295 Pac. 772 (Nev 1931). ‘

This teachlng found mainly in the Colorado cases is brought up-

to-date in the case of Genoa V. Westfall 141 Cole. 533, 349

,h'P 2d 370 (1960), whlch is quoted in. part in our earlier

' Memorandum at page 15. , Genoa has been cited with approval in .

~ Stevenson v, Steele, ‘93 Idaho 4 11 453 P.2d 819, 826 (1969)

The Admlnlstrator argues in hls Dec151on and Brief that ,-'

_ he is unable to ‘ascertain a clear intentlon on the. part.of the

" Idaho legislature to authorlze an apprOprlation of public waters

under the statutory method of appropriatlon without an actual

-

_leglslature to the Park Board "to appropriate in trust for the

~:p.people of the;state,ofﬁldaho-the unappropriated natural spring

flow arising upon the area described." Idaho Code,” § 67-4307.

This legislation was enacted at the samerregular 1971 session

~ as the mandatory permit system; IdahoNCode § 42- 201 as amended.,

" The former law appears at Chapter . 177 of the Se351on Laws and. the.f:“
fbplatter 1aw at Chapter 207 . Both laws were approved by the Governor l
' onEMarch 24, 1971 These two laws can: be harmonlzed The 1ntent
,'.°f the legislature is c}ear: to accomprislu a‘legltimate appropri-:}
“ation. The nature of the.appropriation declared to be of beneficial
- use, does not requlre a dlversion. The use of the word ”approprl-'

'vﬁatlon by the 1eglslature is merely a shorthand term meaning "to

acquire the right to the beneficial use of " Idaho Code, § 42 202 f
i

' .SUPPLEMENTAL 'MEMORANDUM-P.7 - . . . . ,}”_.' g
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- _Department of Parks, for Summary Judgment on Appeal and Cross—'pli

The decision of the Administrator 1is dEthUCtiVE of Lhe
clear intention of the legxslature and is not well founded -1t
makes the action of the 1egislature.apuseless act, a dead letter."
When an actual diversion is necessary to apply the publlc waters

to a bcneficlal use, the requirement of actual leErSlon should

. be met. When an actual dlversion is.not necessary, the law. should

be interpreted to conform to reality,and not require a needless or
counter-productive dlversion.
Based upon the foregolng, it. is reSpectfully submltted that

Motion of the Department of Parks for Summary Judgment should be

granted and the Motions of the Department of Water Admlnlstratlon

and the Water Users should be denled

Dated this 5’4ﬁ day of December, 1972.

: Respectfully submitted,

W, ANTHONY PARK
 Attorney General oo
: State of Idaho : _ : :l,‘

By

TTHEW #. MULLANEY, JR.
Deputy Attorney General
_ State of Idaho
Statehouse
Boise, Idaho 83707

CERTIFICATE OF MAILING |
I hereby certify that on the Za {(‘y of 'December 1972, 1

~served a true and correct COpy of the foregoing Supplemental

.Memorandum in Support of Motlon of Appell nt, State of Idaho .

Appeal upon: John O. Rosholt Attorney at Law, of ‘the firm -
of Parry Robertson, Daly & Larson Fidellty Bulldlng, P. O. Box /XI
525, Twin Falls, Idaho 83301, and Nathan W. Higer, A551stant ¥

/

Attorney General Department of Water AdmlnieraLion, State o[

. 4
T .
L AL

Idaho, Statehouse,_B01ae, Idaho, 83707 by depoeitlng true and

SUPPLEMENTAL MEMORANDUM-P.8
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“correct copies thereof in the United States mall,postage prepaid

‘in properly addressed envelopes to each of said attorneys, which

addresses are the last, addresses of the attorneys known: to me.”.'
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WIANTHONY PARK - = - . - . By
Attorney General = . _ fyé&fh '
.State of Idaho I o : ‘*Q-ﬁfﬁ@/\
S T ’ . . . ({J’? . {;- /l
JAMES G. REID - 3 L _— 3 .f*ﬁﬁ{?ﬁt
Agsistant Attorney Gcneral = o _ By, I
State of Idaho : e i Ve
‘Statehouse, Boise, Idaho 83707 ‘ , “tﬁy‘ Ly
Televhone: [208] 384-2400 & S %@7
. . ’/
S
40,?
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT: OF THE
3y . STATE OF IDAHO IN AND FOR ‘THE COUNTY OF GOODING
IN THE MATTER O ' ) Case No. 15302
- APPLICATION N 37-7108 3 L : '
IN THE NAME OF T TE - MOTION OF APPELLANT, .
OF IDAHO DEPARTMENT OF ) . STATE OF 1IDAHO DEPARTMENT
PARKS (MALAD CANYON ) OF PARKS, FOR SUMMARY
"SPRINGS)., . ) - "JUDGMENT ON APPEAL AND
| )~ . CROSS-APPEAL
\' COMES NO W,' The State of Idaho Department'
\of&ParRs, Appellaht herein, and moﬁee this ceurt,‘pursuant ’
to Rule 56 Idaho Rules of C1v11 Procedure, for summary
Judgment in its favor on both the appeal and cross-appeal
/.
filed in this actlon reversxng the dec1310n of the. Depart-
ment of Water Admlnistratlon in denylng -permit appllcatlon @ '5;3;

number 37 7108 in the name of the State of Idaho Depart-
ment of Parks. ) | ' |

“*This mOtidh ié made andtbasee upon the fact that
there are no issues of fact whatsoever to be determlned and

only questlons of law are raised by thlS actlon The dec1sxon

‘of the Department of Water Admlnlstratlon lS anorrect as- a

matter of law and should ‘be rever;:d:aa.t:};% _h5.

owten s Ty of e dens

 JRMES G. REID :
Asgistant Attorney General oo
' S ate of 1dah0 : S

~ 'MOTION, B.1 -




. 'W. ANTHONY PARK:
\__. - Attorney General
: State of ‘Idaho

JAMES G. REID \ .
- Assistant Attorney General'
‘State of Idaho Lo
Statehouse, Boise, “idaho 83707 B
Telephone (208) 384 -2400 .

i B B et = et

MATTHEW MULLANEY JR.

- Deputy Attorney General
State of Idaho L
Statehouse, Boise, Tdaho 83707 S
Telephone: (208) 384 2400 :
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| ~ IN THE DISTRICT COURI'OF,THE FIFTH JUDICIAL DISTRICT OF THE

: STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING
; IN THE MATTER OF PERMIT - " Case No. 15302

APPLICATION NO. 37-7108

* IN THE NAME OF THE STATE

‘ _ OF IDAHO, DEPARTMENT OF
PARKS (MALAD CANYON SPRINGS).

© MEMORANDUM IN SUPPORT OF

-©  MOTION OF APPELLANT, STATE -
" OF IDAHO, FOR SUMMARY JUDG=-
- MENT ON APPEAL AND -CROSS

"APPEAL

S N St N S St

I Ryt e

~ This Memorandum is filed to advise the Court of the
p031t10n of the State of Idaho Department of Parks, Appellant
herein.‘"

I 15¢fﬁf | "ﬁf‘* l _:f ﬁqE:" FACTS

; | The decision issued by the Department of Water Ad-_!ii:
§ - ministration on the l7th of July, 1972, and appealed from |

y T herein puts forth all the facts of this case and will not befh‘fllf

; restated here. Those facts are not disputed by elther the .
3 appeal or cross appeal establishing the right of Che Statel
; i of Idaho Department of Parks to summary Judgment as a matterpﬁ--:"

;7}1 . . ) of law" because there are no issues of fact to be determined ,‘Zl"" o
A S (I R.C.P. Rule 56) 1:T*- 'f ?;7§jj[¥_~"‘-;77}_" 5
C I }';"“‘ - ‘-7fﬁ*i7& ISSUES © .o .f5f7’f3-¥”

There are three questions of 1aw to be determined " .: i

by this Court Ain considering the Appellant S mOthﬂ for sum-i;jg

% . - . mary Judgment filed herein (1) Is it constitutional 1n-'t .

MEMORANDUQ;IP."ixﬁ:ﬂ,jf!rﬂ Dl e
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iIdaho for a state agency to approprlate without explicit -
" constitutional authorization the waters of a natural stream'
"and thereby to obtaln a water rlght hav1ng a priority over

j water rights of prlvate persons who have appropriations on

such stream made subsequent in tlme to that of the state

agency?. (2) Are the uses descrlbed in Idaho Code, Sectlon

67-4307, "benef1cia1 uses so as to support an approprlatlve
water rlght under the Idaho Const1tut10n7 (3) Can there be
created a valid approprlate water rlght in Idaho without an
actual, phy31ca1 reduction of the water claimed to posse551on

through an actual dlver51on of the. water from, or ‘artificial -

B e C L

control of the water 1n, ‘the water s natural locus of cond1t10n7-

ARGUMENT,
o I..
THE IDAHO CONSTITUTION

' DOES NOT. FORBID A STATE AGENCY
FROM MAKING. AN APPROPRIATION

" The first sentence of Art 15;_§3, Idaho Constitution,'

reads in part as follows..
", . . The rlght to dlvert and ap- : e
propriate the unappropriated waters T
of any natural stream to beneficial - o
uses, shall never be denied, except , s
that the state may regulate. “and . -
- limit the use thereof for _power pur-_
poses . . .“

- The right to divert and appropriate waters applles only. to
" those waters which are unapproprlated " the questlon then

.belng whether or not the state may lawfully restrict the

place of appropriation of certaln waters by the publlc by.

or an agency thereof .
Idaho Code, 542 202, prov1des o |

142.202. APPLICATION TO APPROPRIATE IR
- WATER- ~CONTENTS-~FILING FEES--DIS- e

MEMORANDUM, P, 2. -7 " ' . bl
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appropriating the waters in place 1n the name of the State;f.‘
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. POSITION OF FEES--RECORDS OF RECEIPTS.

- =-For the purpose of regulating the
use of the public waters and of estab-
lishing by direct means the priority
right to such use, any person, asso- _ - -
ciation or corporatlon hereafter in-

' tending to acquire the right to the
beneficial use of the waters of any
natural streams, springs or seepage

waters, lakes or ground water, or _ S

other public waters in the state of
Idaho, shall, before commencing of

the construction, enlargement or ex-
tention of the ditch, canal, well, or
other distributing works, or perform-
ing any work in connection with said
construction or proposed appropriation
or the diversion of any waters into a
natural channel, make an application
to the department of reclamation for

a permit to make such appropriation..."

The above section from the ldaho Code_merely provides the

method by which the above-enumerated classes may obtain an

. appropriation. It does not specifically prohibit the State

of Idaho or an agency thereof from making an appropriation

itself, nor is theretaﬂy‘express provision in Art. 15, Idaho

- Constitution, forbidding the State of Idaho to make an ap-
'proprlatlon. ‘ . o

'In State V. Enklng, 56 Idaho 722 58.p.2d 779 (1936),

the Idaho Supreme Court held that the_Water Conservation

Board of the State of Idaho could hot_withdraw from private

'appropriation'the-uﬁappropriated watets of the.State of IdahoJ

It is important at this point to understand the reasonlng

‘!behlnd that dec131on. Page 732 of that decision reads in part

as follows:

* Kk &k
"Now it is clear that this attempt to
authorize the Board to appropriate any.
- or all the unappropriated public waters’
- of the state, and thereby to withdraw
- them from private approprilation by’
any person who may desire to comply
. with the Constitution and statute in
p— -the diversion and appropriation of
public waters. By this act the Board ’
- may rise superlor to a settler or land
owner Iin withdrawing waters from di-
version and use and the settler be
.tﬁércby forced to uItlmater pay arbi-

’

MEMORANDUM P 3
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- trarily fixed water rates for the use
R of water he might otherwise have been
‘4-*. T able to personally divert and apply to
R .a beneficial use,* In addition to
E "author121ng the Board to withdraw un-
b - appropriated water from private appropri-
B “ation, this act als¢ authorizes the
. Board to condemn private water*rights
for the purposes of carrying on the pro-
posed enterprises the act contemplates.
(Sec.4) Ve are not discussing what
the Board is . actually doing, but rather
~what the act authorizes it to do. (Boise-
- Payette Lumber Co., v. School Dist.,
Ida., 403, 208 P. 26; Atkinson v. Board
. of Ada County Commrs., 18 ida. 282, 108
P, 1046, 28 L.R.A., N.S., 412.) If the
Board is merely an arm of the state
performing ‘governmental functions,
- 1t cannot, in face of these constitu-
. tlonal provisions be authorized to with-
"~ draw from private appropriation the
unappropriated waters of the state. In
- other words, the state cannot by legis--
¢ _ : lative act authorize its own agency to
_ ' "‘%&monOpollze or withdraw the very rights
; e that sec. 3 of art. I5 of the Constitu-
‘ T e ....tlon says 'snall never be denied’ the
S people of the state. (State v. Twin Falls
etc,, Water Co., 30 Ida. 4I;.67, 166 P.220.)
(Emphasis: adﬂed) I :

"The people of Idaho adoptlng the Con- |
 stitution thought it a matter of pri-. ...
" “mary importance. that they insert in
- the fundamental law of the state an
. : = .- express prohibition against-the legis-
q e 7 - lature ever, by any kind of legisla-
L : -~ tion, taking away from the humblest
. settler the right 'to divert and appropriate’
- any of 'the .unappropriated waters of any
natural stream to beneficial uses .' (Sec.
-3, art.. 15, Const.). The legislature cannot
circumvent or thwart that purpose by crea-
o _ " ting either a state agency or a special cor- . -
\} ) - _ . poration and vesting it with power to

.- appropriate and sell the unappropriated =~ =
. waters of the state (sec. 15 of the act) or

condemn waters already approprlated (sec.

'”‘QZ . i (Emphasis added)
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approprlatlng water may attempt to sell the approprlated

A

+ e o
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" Board had actually done but to the potent1a1 abuse permls~;} ;
sible under the statute.: it is apparent that the Court wasQfV“'

‘afraid of ‘the situation which may’ arise 1n WhICh the agencyi;f:

water back to the public at'a profit, whlch 1n the minds of -

the Court would circumvent the intent of Art 5, §3 Idahol :

Note that the Court s concern was directed not _to what the | " ..
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Constitution. In short, the decision in Enking, supra, is = -

.not to be read as specitieeily pfdﬁiﬁitiﬁg”fﬁe”Staté'of”Idaho :

or an agency thereof from maklng a valld approprlatlon but

Irather as prohlbltlng the State from maklng mass appropria--

tions and then 1n turn- reselllng the approprlated water to
the public. At the time. of En 1ng, had there been a doc-
trine prohlbitlng the State from approprlatlng, the dec1510n1
would have ‘turned on that,dootrrne rather than on the po-
tential for the State‘o appr0priatingland then selling the _;"
waters so appropriatedr;‘Under the "Public Trust Doctrineﬁ;.
itrwould be-impossible:for the State; after having once -
approprlated the water in trust for the publlc at 1arge to
resell it back to the publlc at a proflt _ |

- In Sax, "The Publlc Trust Doctrlne in Natural. Re;'
source'Lew. Effectlve Judic1al Interventlon , 68 Mlchlgan '
Law Review No. 3 Jan. '70 beginnlng at p. 484, -an outllne.»
of the Public Trust Doctrlne is set. forth as follows

“ "Other than the rather dubious notion

that the general public should be
viewed as a property holder, there is .
no well conceived docturnal basis that R

- supports. a theory under which some in-

~ terests are entitled to special judi-
cial attention and protection. Rather,
there is a mixture of ideas which have
floated rather freely in and out of
American public trust law,. The ideas.
are of several kinds, and they have
{ecelved 1ncon51stent treatment'in_the,

aw. - O

"The approach with the greatest higtor-
ical support holds that certain inter-
ests are so intrinsically important to
“every citizen that their free availa-
“bility tends to mark society as one of
- citizens rather than of serfs, It is
thought that, to protect those rights,
it is necessary to bhe especially wary,
- lest any particular individual or-
group acquire the power to control
- . ‘them, The historic public rights of
~—" - .. fishing and navigation reflect this
g feeling; and while the particular -
. English experience which gave rise .
o to the controversy over those interests

MEMORANDUM, P, 5 . .~
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was not dupllcated in America
- the underlying, concept was readlly
- adopted. Thus, Amerlcan law courts
held it 'inconceivable' that any per-
o ~ gon- should claim a private property.
" u.-° . .. interest in the navigable waters of
~ the United States. -It was from Che
‘same concept ‘that some of the language
of the Northwest Ordinance was taken:

- '"The navigable waters leading
into the Mississippi 'and St.
Lawrence and the carrying
places -between the same, shall
be common highways, and forever
free, as well to the inhabi-
tants of the said territory
as to the citizens of the United
States., , . wichout any tax,
impost, Tor duty therefor. . (Citing
an Act "of July 13, 1787 Art. 4
1 Statute 51) “ .

. "Finally, there is often a recognition, .
- albeit one that has been irregularly
S ~ _perceived in a legal doctrine, that cer-
: " - tain uses have a peculiar public nature
that makes their adaption to private
use inappropriate. The best known ex--
ample is found in the rule of water law
. that one does not own a property right
- in water in the same way he owns his
watch or his ‘shoes, but that he owns
only a usufruct--an interest that in- -
corporates the needs of others. It is
thus thought to be incumbent upon the
. government ‘to regulate water uses for
. the general benefit of the community
- and to take .account thereby of the
public nature and the interdependency
- which the physical quallty of the re-
. source implies.

*,"ﬂ; ;.-é % ,‘,“' Uk

"of all existing legal doctrlnes, none
comes as close as does the public trust
concept to providing the point of inter-
section for the three important in-
terests noted above. Certainly the.
phrase 'public trust' does not contain’
any magic such that_special,obligations
can be said to arise merely from its
incantation; and only the most manupu~
lative of historical readers could ex~
tract much binding precedent from what
.-~ happened a few centuries: ago in England,
..—= . But that the, doctrine contains the seeds
" of ideas whose importance: is only begin-
" ning to be perceived, and that ‘the doc-.
- trine might easily promote needed legal
' -development can hardly be doubted .. . ,
-

MEMORANDUM, P. 6 = ey
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. One who searches through the reported

.. cases will find many general statements
"1 which seem’to”imply that a.government

.+ 'may never ‘alienate trust. property by

" “:conveying it to a private owner and .

- . that it may not affect.changes in the -
~use to whlch that property has been =~

devoted . . but “a careful examina-
tion of the eases will show that the

-l;excerpts'just quoted and almost all

other statements are dicta and do not

" ‘determine ‘the limits of the state's

legitimate authority in dealing with

- trust lands., Unfortunately, the case
-law has not:developed in any way that
.. 'permits certainty about the outer
+- limits of state power. Nonetheless,
" by examining the diverse and often

loosely written opinions dealing with -
public lands, one may obtain a reason-

“ably good picture of judicial attitudes

L] - .

"The first point that must be clearly -
understood .is- that there is no gen-
eral prohibition against -the disposi-
tion of trust properties, even on a

large scale. A state may, for exam-
-ple, recognize private ownership in

tidelands and submerged lands below
the high water mark; indeed, some
states have done so and have received
judicial approval. Still, .courts do

. not look kindly upon such grants and

usually interpret them quite restrict-

- ively, and-apply a more rigorous

standard than is used to analyze con-
veyances by private parties. In_this
connection, courts have held that

. silnce the state has an obligation as

trustee which it may not lawfully di-
vest, whatever title the grantee has
taken 1s impressed with the public

trust and must be read in conformity

with it. (Emphasis added) .
* u‘j}j L x ]f" _ %

"These judicial cases suggest the ex-

_tremes of the legal constraints upon

the States: .no grant may be made to
a private. party if that grant is of
such amplitude that the state will ef-

fectively have given up its authority

to govern it, but a grant -is not il-

- 'legal solely because it diminishes in
. some. degree the quantum of Jud1c1al
;. uses. . : : _

* _‘A T

- ""The most celebrated public trust case -
~in American law is the decision of the
. United States Supreme Court in Illinois-
'ZCentral Railroad Co. v, Illinoi iCltlxg

MEMORANDUM P, 7 P T
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‘146 U.S, 387, 1892, 1In.1869 the
.+ I1llinois 1egislature made an exten-
R -sive grant of submerged lands, in fee
. SR - simple, to. the Illinois Central Rail-
S - . road. That grant included all the land
. | L underlying Lake Michigan for ‘one mile
| _ = - -out from the shore line and extending
' o - one mile in length along the central
S - business district of Chicago--more than
] - . ' . - - one thousand acres of incalculable
; ~value, comprising virtually .the whole
commercial waterfront of the city. By
- 1873 the legislature had repented its
- excessive generosity, and it repealed
; - the 1869 grant, it then brought an
ﬁ - action to have the orlginal grant de-
' I “clared invalid. -

MThe supreme court upheld the state's
"claim and wrote one of the very few _
opinions in which an express conveyance
S of trust lands has been held beyond -
5 B .~ . the power of the state legislature
: . » . The court stated that the title
"~ under which Illinois.held navigable
waters of Lake Michigan is 'different
P in character from that which the state
; S holds in lands intended for. sale.,'
. ‘ ' ~ ..,.It is-a title held in trust for the
] people of the state and that they may
: . enjoy the navigation of the waters, car-’
7 ' - ry on commerce over them; and have liberty
' o -0of fishing therein free from the' obstruction
‘ . - or interferences of prlvate partles ‘ ' .
i . © (Citing- 146 U S.;at 452) st '

© "With this language, the court artic-
- ulated a principle that has become
- the central substantive thought in L
A | public trust. litigation. When a =~ b
; . - -~ state holds a resource which is available s
‘ : - for the free use of the general public
.. a court will look with considerable -
skepticism upon any governmental conduct
~-which is calculated either to relocate
% . - that resource to a more restricted use
v S . ', or to subject public uses to the’
g : ' self interest of private partles.
Sax, "The Public Trust Doctrine of
Natural Resource Law: Effective
Judicial Intervention', 68 Michigan
;Law Rev1ew No. 3, pp. 484 490

5 . P .By v1rtue of the Public Trust Doctrine outllned above it is £

Q‘,'" | di apparent that the precise fear of the court in determining

the Enklng, supra, case has been dispelled Under the -_Tt tj-ff‘

Public Trust Doctrine, it would be 1mpossib1e for the State of . //"

‘ﬂ L -'_;‘-;,Idaho, haV1ng once appropriated water in trust for the: ‘ﬁ-iw”JA

[

i : oﬁf‘ public to sell the water back to the public or dispose of it f

in any manner which would in a substantial way, defeat the

A . ) 'x\' . . : . . S L . N
v . . . v o L . N ; ‘ L

: : SR ST
. -,  MEMORANDUM, P, 8
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primary objective of the original appropriation.

Having dispoeedﬁef the main”problem»contemplated.by'

t

Enking, supra, there is no other authority that would sup- -

port the position that the State cannot appropriate water for

hibit appropriations by the State,

AESTHETIC OR RECREATIONAL_VALUES.CONSTITUTE
"BENEFICIAL" USES WITHIN ARTICLE 15,

AND SECTION 42-101, IDAHO CODE,

Section 42-101, Idaho Code, in declaring the waters.

1T,

SECTION 3, IDAHO CONSTITUTION

" of the state to be public waters, provides in part:

"All the waters of the state, when

flowin
includi

g in their natural channels,

ing the waters of all natural

springs and lakes within the boun-

. daries of the state are declared to
be the property of the state, whose
duty it shall be to supervise their
_appropriation and allotment to those
. diverting the same therefrom for any
beneficial purpose, and the right to

the use of any of the waters of the
- state for useful or beneficial pur-~

oses is recognized and conflrmed,... '
: 7%—7;- o _ .

hasis added)

In Section 67 4307, Idaho Code, the leglslature stat

r\\ %f
|

J\I

"The preservatlon of water in the area
 described for its scenic beauty and

- recreational purposes 1Is necessary and -
desirable for all citizens of the state
of Idaho and is hereby declared to be

a beneficial use of such water. " (Emphas1s
 added) :

| neither the éeastitdtidn nor thelIdahb Code specifically pro-

oo

1

A g e e

A R

[

//f

As was stated in the case of Unlted States v. Gettys-'”"

67-4307, Idaho Code, has clearly declared that scenic beauty |

e

of water is a "beneficial use .

"(W)ben the. 1egislature has declared the
. use or purpose to be a public one, its

- judgment will be respected by the courts,
unless. the use be palpably without reason-

berg Electrlc Railway Co., 160 U.S. 668 680 (1869):

able foundation. -

be conc1u51ve.

to very: great weight and 1f not patently unreasonable

MEMORANDUM} P. 9 -

"lThe 1egislature in the State of Idaho in enactlng Sections '

hat declaration 1s entitledT

should.
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The declaratlon is a reasonable one. Hutchlns

: . in hlS work on the Idaho Law of Water nghts, states ‘as

V'follows‘“

O AT I
Ll

_ "The water- rlghts statute prov1des that

. the appropriation must be for some

useful .or beneficial purpose, without

- .placing any limitation upon purposes that

. would be con81dered useful or beneficial;

- . . and the so-called 'constitutional'. or non-
statutory appropriations. likewise may be

- made, apgarently for any useful or beneficial

purpose.’ Hutchlns, The Idaho Law df Water

nghts, P. 38 (1956)

Kinney, in hlS work on irrigation and water rights,

‘makes the’ follow1ng statement: '--“’L‘. '
‘"\'. . and, in general we will say that
any purpose which is useful, or bene-
ficial may be the object of such appro-

: priation. . In some states, however, cer-

e tain uses are given preference right by.

statute, but where this is not the case

. as a general thing, any use which is -

- beneficial may claim its right in the
order of its priority with the other

" . rights claimed from the same strain.

As we stated in the first addition of

this book, the purpose contemplated. for

the use of water may be irrigation for
agrlcultural or ‘horticultural purposes,
mining, ‘'milling, manufacturing, domestic

or any other purpose for which water is
‘needed to supply the natural and arti-
ficial wants of man, provided it be for

‘a beneficial use.” (Emphasis added)

«s..and as was said in a recent federal case:

.. "The courts have not defined, because as.

;. yet they are unable to: deflne, the exact

- boudaries of the territory known as
‘beneficial use'.  Therefore, as to what-
is a beneficial use must depend upon the
facts and circumstances surrounding any
particular use, until that use has been .
defined by the courts as being beneficial."

- (Emphasis added) Kinney, Irrigation and

" . Water nghts, 2d Ed., §69O (1912) '

In Yellin, Visual Pollution and Aesthetic Regulatlon

46 Los Angeles Bar Bulletln No. 11 Sept ‘71, at P- 425,

" history of aesthetlc regulation is briefly traced'as followe:"

‘"The legal basis for aesthetic regulatlon o ::-/

S Ejff has evolved greatly since the beginning S

“. - of this century. Excerpts from several B

" leading opinions provide ‘an illustration )
-+ of this change in judicial ‘and community, SR
'r.:thinking B SR

) MEMORANDUM'; P. 10
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Yt . ™n 1909: 'Aesthetic considerations are
-a matter of luxury and indulgence rather
. “than of necessity and it is'necessity

. S " ‘alone which justifies the exercise
: e " of the police power to take private prop-
: © .. . erty without compensation,' (Citing o
1 AR People ex rel M. Wineburgh, ADV v. Murphy,
? S - 195 N.Y. 126 188 N E. 17, 20 (1909)

; o .. MAnd in 1925. "It is commendable and

: ERAN ~desirable, but not essential to the
public need that our aesthetic desires
be gratified . . . Certain legislation

- might consider that it was more import- .
ant to cultivate a taste for jazz than

: for Beethoven, for posters .than for

L - Rembrandt, for limericks than for

P : ~ Keats . . . the world would be a con-

i S - tinual seesaw if aesthetic considerations
' B - were permitted to govern the use of the
police power.' - (Citing City of Youngstown

v._Kahn Bros. Building Co., 112 Ohio
© Statutes Ega, 148 N E. EZE- 844 (1925).

- "By 1954, however VThe concept of .
" public welfare is broad and inclusive.
J s - the values it represents are Splrltual as
'E ... well as physical, aesthetic’'as well as
; S : - “monetary. It is within the power of the
legislature to determine that the com- . S
g N - munity shall be beautiful as well as healthy,
N L - spacious as well as clean, well balanced . '
2 .. as well as carefully patrolled . . . If
Y R .- those who govern the Dlstrlct of Columbia
‘ s ~ . decide that. the nation's" capltol should -
.be beautiful-as:well as sanitary, there
is nothing in the Flfth Amendment that .
.~ stands in the way. (C1t1ng Berman v, Parker S
N 348 u, S 26 32 33 (1954) o o B

S "And ‘six years ago 'There is growing
R " Judicial recognltlon of the power of a
o - .city to. impose zoning restrictions’ wthh
--can be justified solely upon the ground
 that they will tend to prevent or minimize
CL . .. .discordant and unsightly surroundings.
A+ .. v This change.in attitude is a reflection =
1~ - ' .~ - of the refinement of our tastes and grow-
3 S ing appreciation of cultural values in a ,
F - . . . maturing society. The change may be ascribed
o " more directly to the judicial expansion. of
%. T "~ the police pOWer to include within the con-
N o - ... . cept of the" general welfare' the enhancement

e amE Ton 4

¥ . ... . .7 . of the citizen's cultural life.' (Emphasis B
oS0 0 added) (Clting Oregon City'v. Hartke, 240 S
d .. s - Ore. 109,400 ¥.2d 255 (1965); at.p.. 426.) . 1o
I L R ,';;iln Wes Outdoor v. Goldberg, 1 Environmental Reporter,,;;

"'7_1172 (N J 1970), a New Jersey statute authorlzed the trans-h
. ""r e portation commissioner to condemn property for 1andscaping and "qﬁ

¥ | _‘:aif.'a roadsida development appropriate for the restoratlon, preser- -

vation and enhancement of scenic beauty adJacent to federal ~-,-,:lr

m_«:MoRANDUHf P, ."11', B
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'I:eid‘highways ; Plalntlffs owned lands sought to be condemned -

o under the: statute and brought the actlon contestlng the com-

a4t
..‘, .

. " -.';'m1531oner s pOWer to condemn on’ the ground that the sta tute
| ;was unconstltutlonal for 1ack of an adequate standard to
o guzde hlm ‘in the selectlon of 1ands to ‘be taken for the de31ge
-”fnated purpose. Plalntlffs argued that the words "scenic
fbeauty uere too vague to be employable as an objective
‘éulde. In effect, they argued that the restoratlon, preser-'
-vationienduenhancement_of scenic beauty did not adequately

define a ‘public purpoee'and the'legiSiature‘therefore failed"

to articulate an tntelligible guidlng prlnc1p1e Holding~

the statute valld the court sald

! = "To paraphrase the 1anguage of the
; . statute, what the legislature here
: " sought, was the restoration, pres-
i _ e ©-ervation and' enhancement of the natu-
. : .« . . ral condition of land adjacént to
IR . the federal highway system. - The act
- _contemplates that there is a certain
- basic beauty and natural terrain and
. vegetation unspoiled by the hands of
man, which it proposes to recapture : .
or maintain, ' Although the extent to =~ . ' -
. ‘which each individual finds'a specific - IR
R _ R .- landscape beautiful must be determined
k ' - : -~ by a subjective test, this does not
- ' ' denote that there is no catholic cri- o
“terion for the ascertainment of whether I
: L - - any scenic beauty exists. 1n a given S
T Ce . panorama. 'Scenic Beauty''is con-
‘ ' S - cerned with such manifold possible
: e : . situations that it does not lend it-
y S ' . self to a more specifically‘detailed
“ _ ; . descriptive statement. A tabulation’
4 . e ) ' - of the various possible elements con-
- stituting scenic beauty: is well nigh
_ _ impossible, The present interest in
b L "~ ecology and conservation demonstrates
x L the necessity and public purpose of .
e ) . preserv1ng tand, as nearly as p0351b1e,,
3 B . . 'in _1ts native state. We have no ;
% SR - hesitancy in stating that the restora-
|

. -~ ..+ I .tion, preservation and enhancement of
e R " . scenlc beauty adjacent to public :
B . highways Is.a public use for the pub-_w
lic welfare, filling a social need.
: R .- . of our times. Hence, the power to
3 L 7. acquire lands for that Purpose 1s beyond -

) s .~ . Judicial interference.". (Clitations .
N ! o -omltted), 1 Envxronmental Reporter 1172

A AU
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-Having_established that scenic beauty is a "bene-

ficial use" under the Idaho Code, it remains to be determined

" whether or not scenic'beautj is a permissible beneficial use

under the Idaho Constltutlon

. Art. 15, §3 ‘Idaho Constltutlon, establishes the

right to appropriate.the unapproprlated waters of the State

" of Idaho.and reads aa tollows:

- "§3, WATER OF NATURAL STREAM--RIGHT
- TO APPROPRIATE~--STATE'S REGULATORY
POWER--PRIQRITIES.--The right to di-
vert and appropriate the unappropri-
ated waters of any natural stream
to beneficial uses, shall never be de-
nied, except that the state may regu-
late and limit the use thereof for
.power purposes, Priority of appro-
priation shall give the better right
as between those using the water;
but when the waters of any natural
" stream are not sufficient for
. the service of all those desiring
. the use of the same, those using the
water for domestic purposes shall
. (subject to such limitations as may
be prescribed by law) have the pref- -
erence over those claiming for any - B
other purpose; and those using the
water for agricultural purposes shall
have preference over those using the :
same for manufacturing purposes. And oy
~ in any organized mining district ‘ :
-those using the water for mining pur-
poses or milling purposes connected
,with mining, shall have preference
~over those using the same for manu-
facturing or agricultural purposes.
~ But the usage by such subsequent
approprlators shall be subject to such
' provisions of law regulating the taking
of private property for publlc and
. private use, as referred to in section
14 of artlcle I of this Constitution."

| .Under the Constitutlon in order to obtain a valld
appropriation the water 80 appropriated must be put to a
beneficial use. The Constltutlon does not deflne or limit

beneficial uses. The itemlzatlon of certain benef1c1al uses

L ————

is not meant to be exc1u51ve but to state the relative pref-

erences .among certaln benef1c1al uses

MEMORANDUM, P, 13 = .
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- M., ., but when the waters of any nat-
ural stream are not sulficient for the
T - service of all those_HESiring_the use
] S .~ of the same; those using the water for
B ~ domestic purposes shall (subject to
' ‘ such limitations as may be prescribed
by law) have the preference over those
.. claiming for any other purpose; and
those using the water for agricultural
" purposes shall have preference over
those using the same for manufacturing
.. purposes. And in any organized mining
“district those using the water for

or agricultural purposes.” . Art. 15,

h_Uses other than those Specified in Art,

atlons may be made..="_. ;'-5

: " The fact that a particular purpose
‘ ST of use of water is omitted from a list
o - of purposes for which water may be
.. appropriated under any general state
| statute does not necessarily stigmatize
it legislatively as non-beneficial :
} --unless of course the statute should
. declare the stated list to.be exclusive,
- _and none of 'the present statutes do.
© ' Hence, 1if actual1y beneficial in a
. particular ‘instance, an unlisted pur-
pose of use should be acceptable for
inclusion in an application to appro-
priate water." Waters and Water nghts,
- Vol. 1, §19 3C, P. 89 (1967) .

~mining purposes or milling purposes con- -
. nected with mining, shall have preference
.- over those using the same for manufacturing

. §3, Idaho Constitution (1949) (Emphasls added)

To summarize the Constitution of the State of

use" so as to permit an approprlation for that purpose.

‘l'“ o hqta benefic1a1 use. Bearing the. above c1tatlons in mind,
with the recent trend toward recognizing aesthetlc value as:h,;fffr_
4 . - being benef1c1al there is now ‘no question but that the

aesthetic value of water is a benefic1al use w1th1n Art.,

. N,
. ] -

MEMORANDUM, P. 14 - . i S

“to permit an appropriation of water for its scenic use.

“should be recognized as "benef1c1a1 uses"for which appropri-

- Idaho does not preclude scenic beauty as being a "beneflclal g

Idaho f:“

Code, Sectlon 42- 101 prov1des that any benef1c131 use may be ;
- the subJect of an appropriation. Section 67- 4307 is a specific i

: declaration by the State Legislature that scenic beauty is i

along

15‘7 vf

§3, Idaho Constitution, and Section 42 10] Tdaho Codo, so as
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"IN ORDER TO MAKE. A VALID APPROPRIATION,
. THERE NEED NOT BE AN ACTUAL DIVERSION
'In order to apply the waters of Malad Canyon to‘

the beneficial use contemplated by §67 4307 Idaho Code, it is

" not necessary that there be an actual dlvers1on on the part

oo
e

S of the approprlator. Approprlat1on of water for its aesthetlc

'-‘value 15 not a consumptlve approprlatlon as are approprlatlons L

‘made for domestlc, agrlcultural mlnlng, or manufacturlng

\ purposes.. Because aesthetlc or recreatlonal uses are not -

3*1 consumptlve , it is- unreallstlc to requlre ‘that one must

2
”Jw

2;v;%;jr_k‘
ae‘e

,dlvert the water from the natural flow of the stream. The

'approprlatlon contemplated by 567 4307 Idaho Code, in no

o~
»
uﬁb

sense. diminishes the quantity of water avallable for prlvate '

appr0pr1at10n, ‘but merely limits the place of approprlatlon
- The act of divertlng water from 1ts natural stream _
ﬁ;;;;?{ gi;/; prov1des.a means- of measurlng quantltatlve approprlatlon.. Wlth )
‘ L respect to consumptlve uses, the requlrement of a dlver51on {"fh'
"\Qt//.‘ ;T ‘ is necessary 1n order to ascertaln the amount of water 1n any
h'glven water course that has been approprlated (taklng 1nto
; n.:: __ﬁj;gfaccount return flow, etc ), after which further approprlatlon
o lis 1mposs1ble. However where aesthetlc or recreational
ik ﬂ o approprlatlons are involved there ls no need to determine -
| - the quantltatlve flow approprlated“, as the actual stream
£low remains undiminished Therefore,_the reason requiring j
a dlversion for consumptive uses. ceases to exlst .

In the case of Genoa v. Westfall 141 Colo 533
349 P 2d 370 (1960) the Court stated at page 378

- e ‘;{."It is not. necessary in every case for an
4 - o 1-appropriator of water to construct ditches o 3
1 SR - or artificial ways to which the water might RUREC
N © =~ - be taken from the stream in order that a DU
A R ... . valid appropriation might be made. ' The
N . .+ 'only indispensable requirements are, that.
ki o ~ . ... the appropriator intends to use the water
S ‘.. -for. a beneficial purpose and actually
‘“applles them to that use.' _

i S MEMORANDUM P. 15 ‘;}gjfi'”
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From the above quote it beéomes evident that‘the Colorado
' Court was not so concerned about applying-mechanicaliy a
diversion requirement but-thét the beneficial use contem-
% o plated be 1n fact achleved whether by use of a physical
j dlver51on or otherw1se.
: In caseS'1nvolving'consumptive uses, accompliShment
of the use itself requires a diversion, but to require diver-
" sion to the ecenic or recreetional nsés set out in §67-4307,
;. Idaho Code, would defeat-the'onrpose of the appropriation.
ﬁ If recreatlonal and aesthetic uses be deemed "beneficial
E: '  uses within Art 15, §3 ‘Idaho Constitution, it is incon-
Ev  ceivable to require a diversion to such uses, thereby
% thwarting the benefit contemplated. |
The applicants are cognizant,of the'faet.tnat there‘
. -~ .. are cases in other Jurlsdlctlons which purportedly requ1re |
;% | | an actual dlversion in order to obtain a valld approprlatlon.
E; However, these cases, in requlrlng an actual dlverSLOn deal
;% ~with consumptlve uses of water. As' is pointed out hereln,
ié rthe use contemplated by §67 4307 Idaho Code, is not a
i tk“ consumptive use. Further- those cases long precede ‘the trend
Q -" toward judicial recognitlon of the importance and valldlty
g of laws conserv1ng ‘and enhanc1ng scenlc and recreatlonal
i? | values _ _
.g - . "- o It is respectfully submitted ‘that the motion of
1£§ the State of Idaho Department of Parks for summary Judgment
E& _should be granted and the motion of the Department of Water
%@ -.. ‘ Admlnlstratlon for summary Judgment should be denied.
r' . o | A Respectfully submltted
o | .. W. ANTHONY PARK |
;ﬂ ' | o N | };: | Attorney General ' : : o ;ﬁ;'
T DD )
;j R S o T HATTHEW T WOTTARRY - TR ,/, '
& S s o " Deputy Attorney Generel b’
Eﬁ | I | S State-of Idaho
?§¥ \]‘—d MEMORANDUM"P' lé -.-{"‘x' AgggggtgntREEEorncy General :d"'
fﬁf o -,3_?'."\; R S ‘.‘_‘State of Idaho '
o




R AP ST

DT e R S T R
et R AR e

o T

et o
P Y

\,,.r
= e

2 ATy
SR

LT S
N T

ERi

s

-

P I
BT i
== :

¥ A

=

R

TxEel

z Jear
S i Ak T e T Bl

S

heeBe el T

"_:.’C?‘:—‘:i ST

3y

"IN THE MATTER OF PERMIT . .

1. PARKS (MALAD CANYON a,n-
=..f’SPRINGS) S

e

" W. ANTHONY PARK

Attorney General -

. State of'ldaho

JAMES G. REID
Assistant Attorney General

.State of Idaho

Statehouse Boise, Idaho 83707

. Telephone: - [208] " 384-2400"

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF, GOODING

- -Case No. 15302
APPLICATION NO. 37-7108 AR
‘IN-THE NAME OF THE STATE

OF IDAHO DEPARTMENT OF CERTIFICATE OF SERVICE

I HEREBY CERTIFY‘on thls'd;:ja:ay of December, -

:f”hi1972 I served the- attached Motlon of Appellant State of

- ‘Idaho Department of Parks for Summary Judgment On Appeal ,

and Cross-Appeal Memorandum and Support of State. of Idaho L

Appeal by placing true and correct coples thereofixlpost

pald envelopes addressed to the persons hereinafter named

: Department of Parks for Summary Judgment -on Appeal and Crossfm

at the places and addresses stated below, which are their f,"f

last known addresses, by deposlting said envelopes with the3,

contents in regular United States mall at B015e, Idaho

: ;JOHN A ROSHOLE
. Attorney at Law ..

- P.0O. Box 525 ,a SUS U
‘uTwin Falls, Idaho;J 83301 ..

Y . MAURICE H. GREENE =~ = - . -
ST e T - ' Attorney at Law - .o
o T - 2619 Camas Street
. P.0. Box 5402 L -
1.:_Boise, Idaho - 83705 -

¢ Dt e
CERTIFICATE.OF SERVICE, P.1
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- RAYMOND D. GIVENS. .

- Attorney at Law ﬁi
. GIVENS & GIVENS ,
o .+ . 500 Washington Street
T A - Boise, Idaho 83702

- NATHAN HIGER =~
_Assistant Attorney General
Idaho Department of Water Admlnlstratlon
~Statehouse Annex No, 2
- Boise, Idaho - 83707

' O%Jémﬁ

MATTHEW J, MULLANEY, JR, ;“"/
o R ... .:7..  Deputy" Attorney General
o o : -~ . : .State of Idaho

' CERTIFICATE OF SERVICE, P. 2. - .

L . . O
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WATER RIGHT NUMBER 37-7108 WATER RIGHTS EpIT REPORT . 05/16/79 - PAGE 41
N ACT /"
@ 10N
, N BHNER—EASTNAME—=—STATE—BF—FbRHE - — — - -
@: ' ADDRESS LINE 1 - DEPT. OF PARKS
4 CITY = BOISE STATE = ID 370/
"L p—SOUREE—~—SPRENGS - PRIBUTARY-OF —SNAKE RIVER
.5 N STAGE = PERMIT / PRIORITY = 07-12-1971 COUNTY - GOODING TOTAL DIV, RATE - 1260.0000CFS
N DIVERSION POINT = NWNE 36 06S 13E ' -

W W, W N P}
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I N 51/28E, 525, T6S, K13E. P/U fINCCJMPLETE. SEZE. FILE.
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1pent. No. 390-7(0%

IDAHO DEPARTMENT OF WATER RESOURCES

WATER RIGHT
DATA ENTRY LOG

Initials Date Item

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

{Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed

Transfer Approved

2= S ins Keypunched by State Office

é; W . ‘7127 /82 4 cerse 4 dele.




W uaTer RIGHT ANALYSIS FORM .
- DATA ENTRY -

; F7-0705

Identification No. -
0Td Ho. New No.

Record :

1. Original Qwner: ' /4%Zé 57 éég;ézzi
O i,

~
4

B

Present Qwner:

2. Address:
3. City: \¢5£;AZZL ~ State: /jg;l Zip:

4. A. Source of Water: kg}»Z&ﬁg%7

Tributary of: ), e Froer

5. A. Stage (A,P,L,D,S,d): /2

(v

Status (D,L,R.C,A,I,F - leave blank if valid):
Priority Date: 7~ /2 /97/

County: 6/%7

E. Total Diversion Rate: /A& O

o O W

F. Total Diversion Volume:

G. Transfer/Amendment (P,T of A or blankj:
H. Water District:

I. DLE/Carey Act (D,C or blank):

J. Right Basis {(for adjudication claims A,B,C oniy}:

Gov't
Tract Sec, Twp. Rge. Lot Rediv.
6. A. Point of Diversion Ay Bl LS /3 &
4
7. Period of Use, Use, Diversion Rate/Volume: :
from [-/ to_12-3/  for . purposes. Amount /X L ©
{cfs or—RC=FTAyr
from to for purposes. Amount
from to for purposes, Amount
from to for purposes. Amount
from to for purposes. Amount
from _ to for purposes. Amount

from - to for purposes, Amount




8.

Use Code:

TWP.

RANGE SEC.

MNELy NW /g SW/s

SEVa

NEVs | NWIa | SWLi| SEVa | NEVa] NWLa| SWis | SEVa | MEVa) NWa | SWhy | SEYa | NEVa | NWVa | SWVa [ SEVa

TOTALS

g.

10.

11.

12,

13.

14,

A. Decree Name:

B. Decreé Date:
5?5.563.522635

Remarks: A, A5 im 5% Sed, SIS, V2V 5 3 &y Tes, LIS L

B. /U tprcornfilelios . S:.L@M

m o C

Other Uses (Non-irrigation explanatory information):

Other Rights for Same Use:

A. Proof Due Date: /-/-,9 O

B. Date Permit Approved or Denied:/-& ~[7 72
C. Protested Date:

D. Hearing Date:

E. 0Old Number:

F. Proof Made (P or blank}:

G. Field Exam Made (P,R,F or blank):

H. Conditions of Approval:

Diversion Means (brief narrative):

Jro  5.2-279

¢
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DEPARTMENT OF WATER RESOURCES

SOQUTHERN REGION
John V. Evans 1041 Bius Lakes Blvd. North
Governor Twin Falls, ldaho 83301
C. Stephen Allred (208) 734-3578
Director
Idaho Dept. of Parks & Recreation December 27, 1979
Statehouse
Boise, Idaho
83720

RE: Water Permit 37-7108

Dear Sir;

We acknowledge receipt of the affidavit submitted as proof of beneficial
use for the above referenced permit.

Before a license can be issued, a field examination must be made by a
representative of this Department. We cannot tell just when this exam-
ination will be made, but ocur examiner will try to contact vou at the
time he makes the examination so that you may show him the system.

Field examinations must be done while the system is in operation. For
this reason we concentrate on irrigation permits during the summer months
and do examinations on permits for other uses during the non-irrigating
months.

If you have any questions regarding the field examimation, please contact
our office. ’

Sincerely,

Gary L. Funderburg
Senior Water Resource Agent

A
' n@@ﬁ“‘\‘.\?ﬁ?\
\T‘\Q\\ . R

Yy



DEPARTMENT OF WATER RESOURCES

1
Th!aho Department of Water Resources will consider this card asa s emant that the permlt"*

holder (s} has completed development to the extent shown below of Perl‘[!lt No. Z7— égg

Namef(s) of Permit Holder: 2 by  LPe 1 . 2. . NI,
Post Office Address:
E372¢0
Source of Water: -5 &7, /0y o 55
Extent of Use: O Domestfc (number of households)
O Stockwater {number and type of stock)
O Irrigation (acres)
W Other RecircaFivs apnd S il éaa.@ﬁ}!
Measuring Device: Required? O Yes ,lZ’Rlo © Installed? [ Yes [ No
Access Port: Required?  [J Yes & No Instalied? O Yes & No
The above information is a true statemant of the extent to which the above numbered permit has

eveloped.

j_./,;/.?/ 77 jfyl Wo,(

Date Signature of Permlt Holder
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s < ; o PLACE
TEN CENT
STAMP
HERE

y &

REGEIVE(

NOV 15 1979

Depertment of Water Resouredly ) o ep ARTMENT OF WATER RESOURCES
STATEHOUSE
BOISE, IDAHO 83720 ®
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DEPARTMENT OF WATER RESOURCES

STATEHUUSE
BOISE, IDAHO 83720
(208) 384=2215

STATE OF IDAHO

DEPT. OF PARKS | 484443
BOISE, ID

DCTOBEB 31, 1979
DEAR PERMIT HOLDER:

‘ONE OF THE CONDITIONS OF APPROVAL OF YOUR WATER PERMIT NO. 37-7108

WAS THAT EVIDENCE OF THE EXTENT OUF DEVELUOPMENT MUST BE SUBMITTED TG THIS
- OFF1CE ON OR BEFORE JANURARY 01, 19850. (SEE LAST PAGE OF YOUR

APPROVED PERMIT), ENCLOSED IS A POST CARD WHICH MAY BE USED TO SUBMIT
THE REQUIRED PROOF OF BENEFICIAL USE.

IF YOU HAVE NOT FULLY COMPLETED YUUR PROJECT, AND ¥YOU HAVE NOT PREVIOUSLY
RECEIVED AN EXTENSION OF TIME, YOU MAY REQUEST AN EXTENSION OF TIME PRO-
VIDED THE DELAY 15 FOR REASONABLE CAUSE AS INDICAYED IN SECTION 42-204,
IDAHO CODPE, AMENDED. IF YOU HAVE BEEN PREVENTED FROM PROCEEDING BY A
GOVERNMENTAL AGENCY OR BY LITIGATICGWN, MORE THAN ONE EXTENSION OF TIME CAN
BE GRANTED.

EITHER THE BENEFICIAL USE POST CARD OR A REQUEST FOR AN EXTENSION OF TIME
MUST BE RECIEVED BY THIS DEPARTMENT ON OR BEFUORE THE ABOVE MENTIONED DATE,
OTHERWISE, THE PERMIT WILL LAPSE AND BE OF NO FURTHER FORCE OR EFFECT
WITHIN 60 DAYS.

SINCERELY,

RITA FLECK
SR, SECRETARY

ENC: 1
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January 17, 1975

State of Idaho, Dept. of Parks
Statehouse

- Boise, Idaho  B3720

Gentlemen:

Action on your Applications for Permit No.'s 36-7198 from Box Canyon Creek, 36-7199

from Big Springs, and 36~7200 from Niagra Springs has been withheld pending the de-
cision of the Idaho Supreme Court with regard to your Malad Canyon Application No.

That decision has been rendered by the Court and your application was remanded to

- us for approval.. A copy of the Order.approving your application is enclosed,

' We are now prepared to proceed with hearings on the other three applications that
have been protested.

’ You will be notified of the date of the hearing when it is Bet.

lSincerely,-
J

ot ' =

BOBBY D. FLEENOR
Chief, Water Rights

BDP: ig

Enclosure
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STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION ( e
2./ VIS
Cecil . Andrus Statehouse — Annex 2 R o /‘/"3’
Gavernor Boise, Idaho 83707 R
R. Keith Higginson (208) 3842215 Water Rights Adminisiration
Director Water Resource Investizations

Dam and Reseivoir Salely
Water Well Drilling
Waste Disposal Wells

Stream Channed Protection

November 10, 1972

The Honorable Charles 0.5. Scoggin
District Judge

Fiith Judicial District

Courthouse

Gooding, Idaho 83330

RE: IN THE MATTER OF PERMIT APPLICATION
NO. 37-7108, IN THE NAME OF THE STATE
OF TDAHO, DEPARTMENT OF PARKS (MALAD
CANYON SPRINGS).
Case No. 15307

Dear Judge Scoggin:

Enclosed herewith for your information please find an
ANOTHER AMENDED NOTICE OF HEARING in the above-entitled action.

Very truly yours,

Y LS
T T e e FLL S
R ' A
N X,
- —

fon

NATHAN W, HIGER
Counsel, Idaho Department
of Water Administration

NWH/sc

Enclosure

a7 7108



STATE OF IDAHO |

N

DEPARTMENT OF WATER ADMINISTRATION D h(::'\ A

Cecil D. Andrus Statel — Annex 2 ¥ 5 - /}4\-9
Goernr Bo?sle? ‘daho 83707 Sl

R. Keith Higginson
Director

Ms. Vivian M. Burden

Clerk of the District Court
Fifth Judicial District
Courthouse

Gooding, Idaho 83330

(208) 384.2215

November

GHTHER;
ST

Water Rights Administration
Water Resource Investigations

Dam and Reservoir Salely

Water Well Drilling

Waste Disposal Wells
Stream Chliannel Protection

10, 1972

RE: IN THE MATTER OF PERMIT APPLICATION
NO. 37-7108, IN THE NAME OF THE STATE
OF IDAHO, DEPARTMENT OF PARKS (MALAD
CANYON SPRINGS).

Dear Ms. Burden;

Case No.

15302

Enclosed herewith please find an ANOTHER AMENDED NOTICE OF
HEARING in the above-entitled action for filing with the District

Court,

Thank you for your assistance and cooperation in this matter,

NWH/sc

Enclosure

Very truly yours,

.~ '
o - . ( P Ty e
. L {.//K( Ef-‘ g

A B

NATHAN W. HIGER
Counsel, Idaho Department
of Water Administration

3?7 2108
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NATHAN W. HIGER

Counsel, Idaho Department
of Water Administration

Statehouse - Annex 2

Boise, Idaho 83707

TELEPHONE: 384-2215

¢

IN THE DISTRICT COURT OF THE FIFTH JUDICTAL DISTRICT OF THE STATE

OF IDAHO, IN AND FOR THE COUNTY OF GOODING

IN THE MATTER OF PERMIT )

APPLICATION NQ, 37-7108, ) CASE NO. 15302

IN THE NAME OF THE STATE ) "ANOTHER

OF IDAHO, DEPARTMENT OF ) AMENDED

PARKS (MALAD CANYON SPRINGS). ) NOTICE OF HEARING
)

TO: State of Idaho, Department of Parks, Appellant;

Idaho State Reclamation Association; North S5ide
Canal Co., Ltd.; Twin Falls Canal Company, Cross-

Appellants:

3

YOU AND EACH OF YOU, ARE HEREBY NOTIFIED That Respondent,

‘Idaho Department of Water Administration's, Motion For Summary

Judgment will be heard before the ahove-named Court on Friday,

the 8th day of December, 1972,

at the District Courtroom in the

Courthouse in Gooding, Gooding County, Idaho, at the hour of.

9:00 a.m,

DATED This 10th day of November, 1972,

7
R ,// (\&J;Zféiv
o A L

NATHAN W. WIGER ~ 7 %=

-

Lounsel, Idaho Department

of Jater Administration

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That

on the 10th day of November, 1972,

a true and correct copy of the foregoing AMENDED NOTICE OF HEARING

was malled, postage prepaid to:

JOHN A, ROSHOLT

PARRY, ROBERTSON, DALY & LARSON
P.O. Box 525

Twin Falls, Idaho 83301

37 '71¢8

JAMES G, REID

Assistant Attorney General
State of Idaho

Qffice of the Attorney General
Statehouse

Boise, Idaho 83707

” Py “;;:27;)741ﬂﬂ7”

NA['W{N w CHIGER

_/
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STATE OF IDAHO

DEPARTMENT OF WATER ADMINISTRATION
Cecil D. Andrus o  Statehouse — Annex 2
Governor . - Boise, [daho 83707
R'.Kell;::e];:[:fns?n . | Co R - 7 ) (208) 384.221'5 ' Water Resource Investigations

Dam and Reservoir Safety
Water Well Drilling
Waste Disposal Wells
Stream Channel Pratection

November 7, 1972

~ 'The Honorable Charles 0.S, Scoggin
' Distriet Judge ’
Fifth Judicial District
Courthouse’ B

Gooding, Idaho 83330

-~ RE: 'IN THE MATTER OF PERMIT APPLICATION
T NO. 37-7108, IN THE NAME OF THE STATE
~ OF IDAHO, DEPARTMENT OF PARKS (MALAD -
- CANYON SPRINGS).
' Case No. 15302

Dear Judge Scoggin:
Enclosed herewith for your information please find an
. AMERDED NOTICE OF HEARING in the above-entitled action.

Very truly yburs,

| ATHAN W, HIGER
'“ Counsel, Idaho Department . =
of Water Administration -~

NWH/sc .

Enclosure



NATHAN W HIGER oL
Counsel, Idaho Department‘ﬁ,t.“:{“*
. of Water Administration. -

. Statehouse - Annex 2
- Boise, Idaho 83707 @
. TELEPHONE: .384-2215

'J:iIN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO IN AND FOR THE COUNTY OF GOODING

IN THE MATTER OF PERMIT

) CASE NO, 15302
APPLICATION NO. 37-7108, ) N
.. IN THE NAME OF THE STATE OF IDAHD ) AMENDED
- . DEPARTMENT OF PARKS (MALAD CANYON ) - NOTICE "OF HEARING
- . SPRINGS). )
: )
. TO: . - . State of Idaho, Department of Parks, Appellant;
T .. ldaho State Reclamation Association; North Side
.7+ Canal Co., Ltd.; Twin Falls Canal Company, Cross~
'-:Appellants' | |

uHYOU AND EACH OF YOU, ARE HEREBY NOTIFIED That Reapondent
' ‘lIdaho Department of Water Administration s, Motion For Summary
Judgment will be heard before the above-qamed Court on the

f.lst day of December, 1972, at fhe hour of 9:0'clock_a.ﬁ..

DATED this 7th day of November, 1972,

THAN 1 .
Counsel, Idaho Department of
Water Administration

- CERTIFICATE OF SERVICE

_ I HEREBY CERTIFY That on the 7th day of November, 1972,

- a true and correct copy of the foregoing AMENDED NOTICE OF HEARING
" was mailed, postage prepaid to: ‘

" JOHN A. ROSHOLT, Esq. - JAMES G. REID, Esq.

PARRY, ROBERTSON DALY & LARSON ' Assistant Attorney General
- PO, Box 525 S - State of Idaho
Twin Falls, Idahol 83301 o Office of the Attorney General
A . - . - Statehouse :

'eBoise, Idaho 83707
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November 1, 1972

The Honorable Charles O0.S. Scoggin
District Judge

Fifth Judicial District
Courthouse

Gooding, Idaho 83330

RE: IN THE MATTER OF PERMIT APPLICATION
NO. 37-7108, IN THE NAME OF THE STATE
OF IDAHO, DEPARTMENT OF PARKS (MALAD
CANYON SPRINGS).
Case No. 15302

Dear Judge Scoggin:

- Enclosed herewith for your information, please f£ind
a8 MOTION OF RESPONDENT, DEPARTMENT OF WATER ADMINISTRA~
TION, FOR SUMMARY JUDGMENT ON APPEAL AND CROSS~-APPEAL;
MEMORANDUM IN SUPPORT OF MOTION OF RESPONDENT, DEPART=-
MENT OF WATER ADMINISTRATION, FOR SUMMARY JUDGMENT ON
APPEAL AND CROSS-APPEAL; and NOTICE OF HEARING in
the above-entitled action.

Very truly yours,
NATHAN W, HIGER

Counsel, Idaho Department
of Water Administration

NWH/se
37 7108

Enclosures
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November 1, 1972

Ms, Vivian M. Burden :
Clerk of the District Court

Fifth Judicial bistrict

Courthouse ‘
Gooding, Idaho 83330

RE: IN THE MATTER OF PERMIT APPLICATION
NO, 37-7108, IN THE NAME OF THE STATE
OF IDAHO, DEPARTMENT OF PARKS (MALAD
CANYON SPRINGS).
" Case No. 15302

Dear Ms,., Burden:

Enclosed herewith please find a MOTION OF RESPONDENT,
DEPARTMENT OF WATER ADMINISTRATION, FOR SUMMARY JUDGMENT
ON APPEAL AND CROSS=-APPEAL; MEMORANDUM IN SUPPORT OF
MOTION OF RESPONDENT, DEPARTMENT OF WATER ADMINISTRATION,
FOR SUMMARY JUDGMENT ON APPEAL AND CROSS-APPEAL; and
NOTICE OF HEARING in the above-entitled action for
filing with the District Court.

Thank you for your assistance and cooperation
in this matter.

Very truly yours,

NATHAN W, HIGER
Counsel, Idaho Department
of Water Administration

NWH/sc

Enclosures

37 7108



NATHAN W. HIGER

Counsel, Idaho Department of
Water Administration

Statehouse - Annex 2

Boise, Idaho 83707

TELEPHONE: 384-2215

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE

OF IDAHO, IN AND FOR THE COUNTY OF GOODING

IN THE MATTER. OF PERMIT ) CASE NO., 15302
APPLICATION NO. 37-7108, - ) MOTION OF RESPONDENT, DEPARTMENT OF
IN THE NAME OF THE STATL } WATER ADMINISTRATION, FOR SUMMARY
OF IDAHO, DEPARTMENT OF )} JUDGMENT ON APPEAL AND CROSS-APPEAL
PARKS (MALAD CANYON SPRINGS). )

, )

COMES NOW, the Idaho Department of Water Administration,
Respondent herein, and moves this Court, pursuant to Rule 56,
I.R.C.P. for Summary Judgment in its favor on both the appeal
and cross-appeal filed in this action, affirming the decision
of the Department of Water Administration on all points,.

This Motion is made and based upon the fact that there
are no issues of fact whatsocever to be determined and only questions
of law are raised by this action. The decision of the Department
of wﬁter Administration is correct as a matter of law and should
be affirmed.

b

DATED this _/~ day of Jg_;f.m,;\g,;u/-- , 1972,

s )
O
s rn i S S

RATHAN W, MIGER™ V&
"~ Counsel, Idaho Department of
Water Administration
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"be presumed to have done an unconstitutional act and, therefore,
that the power'to maké an appropriation was evidence that the
Board was in fact a corporation.

This conclusion, indeed treatment of this entire issue,
was unnecessary for the 'decision in the Enking case. There were
many other substantial reasons for the Court to hold that the
Board was in fact a corporation. Tt need not have discussed
the Article 15, Section 3 issue at all. Following the usual
precepts of constituticnal interpretation, it should not have
even considered them. The discussion at 56 Idaho 731-33 is,
therefore, only dictum and not a binding iaterpretation of the
Constitution,

The evils which concerned the Enking Court are not
present in this instance. Upon reading the Enking opinion, one
has to be struck by the Court's fear that the Board was empowered
to obtain, by appropriation or condemnation, rights to all or
most of the State's unappropriated water, which it could then
sell to water users. The Court correctly understood that the
purpose of Section 3 of Article 15 was to insure that water would
always be a commondity free to users. It was, therefore, the
Court's position that the loosely drawn Statute in Enking, because
it permitted the State to obtain a mmnqpoly on and to sell water
as if a utility, was opposed to the intendment of the constitutional
provisions,

While the Enking case speaks to monopoly, the applica-
tion before us raises none of those problems. The Parks Board
is not seeking to tie up undefined, unlimited quantities of
water. It is nowhere authorized to do so. All it seeks is to
appropriate a discreet amount of water for a non-consumptive
use on and in relation to its own land. The threat foreseen by
the Enking Court and which led to the expansive Enking dictum

are simply not present here. The reasoning of that case is not,

PAGE 3 - MEMORANDUM IN SUPPORT OF MOTION N 1 08
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therefore, available to cross~-appellant.

A formal distihétion exists between the Enking
sitvation and this one. 1In the Enking case the Board was
authorized to act to regulate water resource management generally.
Its supposed power was, thus, related to the police power and
represented state action in a sovereign capacity. The Parks
Board seeks this appropriation in order to benefit its lands.

It is not seeking any regulatory end. It is, therefore, acting
in a proprietary capacity only. Article 15, Section 3 appears
to preclude state sovereign action. It prohibits 'denials"

of the right to appropriate. A denial connotes an exercise of
authority and not an act of property management. As long as the
Parks Board is seeking an appropriation in the same way as any
other water user, as long as it is acting in a proprietary and
not a sovereign capacity, it is not in conflict with Article

15, Section 3.

It should also be noted that the Enking case is an
erratic in our law. It is alone in its interpretation of our
Constitution or of any of the constitutions of the other western
states which have provisions analogous to Article 15, Section 3.
Not only were no cases cited in Enking on this question, no cases
have followed the Enking dictum despite the fact that §§ 67-4301-
4306 have raised the issue since 1925, Né similar cases have
been found in other states.

It should be noted here, that it certainly could not
have been the intent of the framers of the Constitution, nor the
Court in Enking to deprive State agencies of the right to appropriate
and use water in the same manner as private individuals. If
it is decided that State agencies cannot appropriate water, the
result would be unrealistic and chactic. For example, how would
the Parks and Highway Departments obtain the water necessary to

maintain our State Parks and roadside rest areas where it is

PAGE 4 - MEMORANDUM IN SUPPORT OF MOTION .
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necessary to provide water for the use pf the general public.
The Fish and Game Department would be unaﬁle to continue the
beneficial job of planting fish in our streams because the water
necessary at the fish hatcheries would be unavailable. The
State's institutions of higher learning would not be able to
appropriate the water necessary for the obvious consumption
required for their existence. These are only a few examples,
but they amply illustrate the necessity that various State
agencies have for appropriation of water, and indicate
the practical needs of State agencies for appropriation of
water. A need which cannct be overlooked.

Therefore, it is submitted, that as a matter of law,
a State agency can appropriate water for a limited purpose
when it is done in the same manner and under the same limitations
applicable to all water users of those who desire to appropriate.

The second issue of law raised is whether the preserva-~
tion of the water in the spring flow of the Malad Canyon Springs
for recreational and aesthetic purposes is a heneficial use of
water under the Constitution of the State of Idaho. It should
be noted at the outset that there is no problem of statutory
construction, because Idaho Code, §67-4307 specifically pro-
vides that is is a beneficial use of the water.

Article 15, Section 3 of our Constitution describes
five catagories of beneficial uses of water. It subjects water
use for power generation to repgulation and limitation and specifies
.that, for purposes of condemnation, priorities exist between
domestic, mining, agricultural, and manufacturing purposes. It
may be urged that these five catagories exhaust the classes of
beneficial uses which will support an appropriative water vright
- in TIdaho.

An examination of the history of Article 15, Section 3

PAGE 5 - MEMORANDUM IN SUPPORT OF MOTION
37 7108



(1970). The legislature has made such a finding.

No clause in the Constitution or in the Idaho Cade
specifically limits, defines, or otherwise treats as a term of
art the expression 'beneficial use of water' or its equivalent.
The word "beneficial' in its usual sense has the following
meaning:

"Conferring benefits; useful; profitable;

helpful; advantageous; serviceable; con-

tributing to a valuable end. . ." WEB-

STERS INTERNATIONAL DICTIONARY OF THE ENGLISH

LANGUAGE 137 (1890) (This older edition has

been used to preclude any suggestion that

"beneficial' had a more restricted meaning

in the last one-fifth of the Nineteenth

Century, when our Constitution was drafted

and adopted.,)

It is therefore submitted that the use request is a
beneficial use by general law. GEven if it were not so found in
the general law, the Legislature has stated that use of water
for scenic and recreational purposes is a beneficial use. This
declaration is within the power of the Legislature and is not
prohibited by our Constitution. The decision of the Department
of Water Administration should be affirmed on this issue as a
matter of law.

The third and final issue is whether the application
before us can begin the process of obtaining an appropriative
water right if it lacks a proposed physical diversion or reduction
of water to possession,

It has long been held or assumed that there can be
created no water right in the arid states without an "appropriation",
and that there cannot he an appropriation without some act, some

diversion, physically reducing the claimed water to possession

and control. Simons v. Inyo Cerro Gordo Mining & Power Co.,

192 pP.1l44 (Cal. App. 1920); Colorado River Water Conserv. Dist.

v. Rocky Mt. Power Co., 406 P.2d 798 (Colo. 1965); City & County

of Denver v. Northern Colo, W.C. Dist., 276 P.2d 992 (Colo. 1954);

PAGE 7 - MEMORANDUM IN SUPPORT OF MOTION A ]
IS¢ 7108



see Hutchinson v. Watson Slough Ditch Co., 16 Idaho 484, 101

P. 1059 (1909); cf. Cantlin v, Carter, 88 Idaho 179, 397 P.2d

————

761 (1964). The fundamental requirement of a veduction of the
water used to possession is recognized in our Statutes governing
permits and licenses. E.g. Idaho Code, §§ 42-202, 42~217, and
42-225,

The reasons underlying this essential feature of the
law of prior appropriation are many, but the single most im-
portant purpose when related to appropriations for purposes of
the sort with which we are concerned here is to give an adequate
notice of the appropriation to all the world and to the administra-
tor. Without suéh notice on the ground there would be few safe-
guards against abuse of non-consumptive use appropriations not
evidenced by some actual physical control of measurable extent,
Much of the remaining stream water in Idaho could be claimed
to be tied up in "appropriations'" for recreation purposes, and
each of these claims would have to be litigated before any further
water development could take place. Thus, instead of providing
an orderly and neutrai legal environment -- one rewarding diligence --
for the management of our water resources, the appropriative
water rights regime could become an invitation te speculation
and obstruction if appropriation could be obtained without diver-
sion or control. We helieve, therefore, that the requirement of
physical control -- a "diversion" -- is a fundamental and necessary
requirement of an appropriation.

It may be possible for the Legislature to provide for
specific appropriative water rights to be created without creation
of a physical diversion, but so substantial a departure from
normal water law doctrine would have to be effected by a clear and
unambiguous statement, Idaho Code, §§ 67-4307 and 67-4312 are
not so unambiguous as to support a conclusion that the l.egislature
intended to depart from normal water law procedure. At no point

i i " Sections is there an explicit statgmend tha
in either of those Sec P jl(l) r}?laég

PAGE 8 - MEMORANDUM IN SUPPORT OF MOTION



the Statute was meant to create a water right without the usual
requisites of an appropriation. In fact the Legislature specifically
directed the Park Board ''to appropriate' the water in question, and,
as is noted above the verb 'to appropriate" has always included
the act of diversion and coﬁtrol as it has been used in western
water law. Furthermore the Legislature has specifically keyed
the appropriation process to the normal statutory permit and
license procedure, which, as we have stated, specifically
recognizes-the requirement of the construction of non-natural
diversion or control structures.

It is submitted that as a matter of law an actual
physical diversion is necessary to appropriate the waters of this
State. The decision of the Department of Water Administration
should be affirmed.

It is the contention of the Department of Water Administra-
tion that Summary Judgment should be granted te the Department

of Water Administration on both the appeal and cross-appeal.
=i i

AT, o
DATED this _ /A= day of _ A iNen , 1972,

Respectriully suhﬁitted,

e A /i
- ﬁ?’féi /%%h;?if

FATHAN W HIGER v
Gounsel, Idaho DepartmenL of
Water Administration

37 7108
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NATHAN W, HIGER .
Counsel, Idaho Department
of Water Administration
Statehouse - Annex 2
Boise, Idaho 83707
TELEPHONE: 384-2215

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE

OF IDAHO, TN AND FOR THE COUNTY OF GOODING

IN THE MATTER OF PERMIT )
APPLICATION NO, 37-7108, ) CASE NO. 15302
IN THE NAME OF THE STATE ) ,
OF IDAHO, DEPARTMENT OF PARKS ) NOTICE OF HEARING
(MALAD CANYON SPRINGS). ) '

)
TO: State of Idaho, Department of Parks, Appellant;

Idaho State Reclamation Association; Nerth Side

Canal Co., Ltd.; Twin Falls Canal Company, Cross-

Appellants:

YOU AND FACH OF YOU, ARE HEREBY NOTIFIED That Respondent,
Idaho Department of Water Administration's, Motion For Summary
Judgment will be heard before the above-named Court on the
1st day of December, 1972, at the hour of 10 o'clock a.m.

e

= {
DATED THIS __/~ day of _j/rpmphe — , 1972,

NATHAN
Counsel, Idaho Department
of Water Administration

37 7108
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NATHAN W. HIGER

Counsel, Idaho Department
of Water Administration

Statehouse - Annex 2

Boise, Idaho 83707

TELEPHONE: 384-2215

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE

OF 1IDAHO, IN AND FOR THE COUNTY OF GOODING

IN THE MATTER OF PERMIT
APPLICATION NO. 37-7108,
IN THE NAME OF THE STATE
OF IDAHO, DEPARTMENT OF
PARKS (MALAD CANYON SPRINGS).

S Mt vt Nt et g

CERTIFICATE OF SERVICE

/

CASE NO. 15302

I HERERY CERTIFY that on this _ /= day of Adgcm ester

1972, 1 served the attached MOTION OF RESPONDENT, DEPARTMENT OF

WATER ADMINISTRATION, FOR SUMMARY JUDGMENT ON APPEAL AND CROSS~

APPEAL; MEMORANDUM IN SUPPORT OF MOTION OF RESPONDENT, DEPARTMENT

OF WATER ADMINISTRATION, FOR SUMMARY JUDGMENT CN APPEAL AND CROSS-

APPEAL; and NOTICE OF HEARING by placing true and correct copies

thereof in postpaid envelopes addressed to the persons hereinafter

named, at the places and addresses stated below, which are their

last known addresses, and by depositing said envelopes with

contents in the regular United States Mail at Boise, Idaho.

John A, Rosholt, Esq.

PARRY, ROBERTSON, DALY & TARSON
P.0. Box 525

Twin Falls, Idaho 83301

James G. Reid, Esq,
Agsistant Attorney General
State of Idaho

Statehouse

Boise, Idaho 83707

P
/ a //

/ﬁv‘ ; uf- ""'Lf/L

NATHAN W. HIFTP’ —
/"Counsel, Idaho Depdrtment
of Water Administration

37

7108
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PARRY, ROBERTSON; DALY & LARSON fap
P. O. Box 525 "”‘%mhwy
Twin Fallas, Idaho 83301 “Qw;ﬁmf’
Telephone: 733~3722 Wiy,

IN THE DISTRICT COURT OF THE TIFTH JUDICIAL DISTRICT OFF THE

STATE OF IDANO, IN AND I'OR THE COUNTY OF GOODIHNG

In the Matter of Permit
Application No. 37-7108

in the name of the State of
Idaho Department of Yarks:
(Malad Canvon Springs)

Case No, 15302

CROSS-APPRAL

Comes now the Idaho Water Users Association, the Twin Falls
Canal Company, and the North Side Canal Company, by and through
their attorneys, Parry, Robertson, Daly & Larson, and pursuant to
Idaho Cocde Section 42-203, appeals from the decision of the
Department of Water Administration of the State of Idaho dated the
17th day of July, 1972, attached hereto and marked Exhibit "A", for
the following rcasons:
I
THAT the Department of Water Administration of the State
of Idaho erred in holding that it is constitutional for a state
agency to appropriate, without explicit constitutional authoriza-
tion, the waters of a natural stream and thereby to obtain a water
right having a priority over water rights of private persons who
have appropriations on said stream made subsequent in time to that
of the state agencv.
I1

THAT the Department of Water Administration of the State




10

11

13

14

15

16

17

18

19

@

of Idaho erred in holding that the wuses described in Idaho Code

Section 67-4307 are "heneficial uscs" so

as Lo support an appro-

priative watexr right undex the Idaho Ceonstitution.

. Dated: October 19, 1972.

PARRY, ROBERTSON,

Twin Falls, Idaho

s

<
\

By

L

DALY & LARSON

Attormeys

John A,

RoOSholt

for Croszs-Appellants
Idaho Water Users Association,
Twin Falls Csnal Company, and
North Side Canal Company, Litd.

SUBSCRIBED AND SWORN to before me this 19th day of October, 1972,

__1{ h;/‘»/,{'( e

K ;‘) T

A

Notary rubiic for

Ldaaho

Residing in Twin Falls, Idaho

v

a7 7108
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10

11

13

14

15

16

17

18

19

20

21

1972,

CERTITFTCATE OF MAITLING

I HERERY CERTIYY that I have on this 19th day of October,

sexrved the foregoing CROSO~APTEAL by placing a tyrue and

correct copy thereof in the United States mail, poétaqe prepaid,

addressed to:

Maurice H. Greene
Attorney at Law

P. O. Rox 4402
Boise, Idaho 83705

Raymond D. Givens
Givens and Givens -
500 Washington Street
Boise, Idzho 83702

W. Anthony Park
Attorney General
State of Idaho
Statehouse,

Boise, Ydaho 83707

Nathan Higer .

Peputy Attorney General d
Department of Water Administration
Statehouse - Annex 2

Boise, Xdaho 83707

James G, Reid

Assistant Attorney General
State of Idaho

Statehouse

Boise, Idaho 83707

;;;Cf (4 ?c/f

‘-.\.‘\’(")! . ‘__
JOHN . SHOLT

37”7]1)8
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BEFORE THE DTRECTOR OF THE DEPARTMENT QF WATER ADMINISTRATION

OF THE STATE OF Thald

In the Matter of Yormit
Applicaticn No. 377108,

in tho Name of the State of
Idaho, Deportment of Parks
(Malad Canyon Springs).

DECISTON

Idaho Code, Section 67-4307 was enacted as Scction 1 of Clapter

207 of the 1971 Idaho Session Laws. That Section pravides as follows:

"fhe stoete perk board is hereby authorized

angd directed to suproprinste in trust for the
peeple of the state of ldaha the unappropriated
natural spring fJow arising unon the arca
described as follows, to-wit:

-~
[

The south half of the southwest quarter,
and the south half of the southeast
quarter, cf section twenty-iive, township
six soulh, ronge thirteen east of the '
Boiso Meridion,; and

The north half of the northeest quarter,
and the northwest quarter of the northeast
querter, of section thirty-.six, township
six south, range thirteen east of the
Boise NMeridian.

The preservation of water in the aren described
for its scenic beauty and recreationsl purposces
necessary and desirable for all citizens of

the state of Idaho is hercby declaved to be

a beneficiol use of such water.

No fee shall be required in connection with
said- appropriation by the state parl board
or the powmit dssued in cenncction thercewith,
but Jicense shall dssue ot any Tiwme upon
proof of benelicial use to which saild waters
arc now dedicated.
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The pavk board, or its successoy, shall be

deemed to be the holder of such permit, in

trust for the people of the state, and the

public use of the wappropriated water in .

the specific area herein desceribed is declared

tp be of greater priovity than anv other use

except thut eof domestic consunplion,

The unappropriated londs belonging to the state

of ldaho between the high water work on onc

bank to the high water mark on the epposite

bank, of the arca described, are hereby declared

to be devoted to a puhlic usce in connection with

the preservation of the arca in its present

condition as a place of recrcation for the citizens

of the state of Idaho."

Pursuant to the dircction containced in that Statute, the
Idaho Parks Department filed an Application for a Permit to appropriate
the public waters of the State, more particulaxrly, to appropriate
the unappropriated woters of the springs in Malad Canvon. This application
was protested by the Twin Talls Canal Co., the North Side Canazl Co.,
the Idaho State Reclumation Asscciation, the Boise Project Board of
Control, the Owvhee I'roject South Loard of Control, and the Gem
Jryigation District. A mecting wns had between veprescntatives of
the Applicant, the Protestants, the Attorney General's office. and this
Department, at which all participants agrecd that there were no issues
of fact which would require determination at a hearing. The parties
further agrced that the Protestants had standing to protest, that the
subject weatcers are waters of a natural stream, that the unaugmented,
natural spring flow of the Malad Canvon Springs was nine humdred forty
(940) cubic feet per second, and that a large map of the areca, now
marked as "LExhibit B", accurately portrays the land and its ownership
in the arca of the proposed appropriation and a preliminary plan for
a park through which the waters are to be used pursuunt to Scction
67-4307.

A1l parties further agrecd that there were only three (3)

substantial issues of law which constituted the entire basis of the

protests herein. These are:
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Cowrt discussed the relationship between Section 5 of Avticle 15
of the ]dﬂho Constitution amd the powers which had been accorded
thuﬂnumh 1t undertook this discussion only in an effort to 1llustrate
a lepislative intention to c?gatc a sﬁecial corporation and not a
mere branch of ﬁovernmont. That Coart reasoned phnt, if an apency
of the State could appropriate any or-all of the waters of the State,
it could preciude private particé from gaining a better priovity. The
agency could, therefore, effectively deny the right to appropriate water
to the citizens of the State. That, the Court concluded, would probably
be unconstituticnal under Article 15, Secction 3., MHaving rcached that
conclusion, theVCOﬁrt held that thc Legislature would not be prcsﬁmcd to
have done an unconstitutjonal act and, therefore, thet the power to make
ap appropriation was evidence that the Board was in fact a corporation.
This conclusion, indeed treatment of this entire issue,
was uhnecessary for the decision in the Erking casc. There were
many other substantial reasons for the Court to hold that the Board
was in fact a corporation. 71t need not have discussed the Aviicle
15, Section 3 issue at all, TFollowing the usual precepts of
constitutional_interpretation,.it sheuld not have cven considered
them. 7The discusssion at 56 Idaho 731-33 is, thercfore, only dictunm
and not a binding intcrpretation of the Constitution,
The ecvils which concerned 1Juzpyﬁiing_tourt arc not present in
this instance. Up6n readipnp the Enking opinion, one has to be struck
by the Court's fear that the Board was empowered to obtain, by appropriation
or condennation, rights to all or most of thé State's unappropriated
water, which it could then sell to water uscrs. The Court corrvectly
understoeod thot the pﬁrpose of Scction 3 of Artaicle 15 was to insure that
water would always be a commodity free te users. 1t was, therefore,
the Court's position that the loosely drawn Statute in [nking, because

it permittwd the State to obitain o mopopoely on-and te sell water
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as if a utility,'wuﬁ opposcd Lo the 5ntcndmén£ of the constitutional
provisioens,

us ruises uonqvof those proﬁ]éms, The Parkg Foard is not sccking to

tie up undcfinéd, unlinited qunﬁtitics of water. 1t i1s novhere authorized
to do so. All it scels is to appropriate a discreet amount of water

for a non-consumptive use on and in relation to its own land. The

threat foreseen by the Enking Court ond which Jed to the expansive

Enking dictum are simply not present here.  The rcasoning of that casc
- e S ey e AN (e

is not, ihoreforc, available to5Pr6£e£L§h£E,hELQJ_

A formal distinction exists between the Inking situation

and this cnc. In the Inking case the Board wus authorized to act
to regulate water resource managenent generally. 1ts supposcd power
was, thus, related to the police power and represented state action
in a sovereign capacity. -The Parks Toard secks this appropriation
in order to benefit its lands, Tt is not §ccking any repulatory end.
It is, therefore, acting in a propriectary ceprcivy only. Article
15, Section 3 appears to preclude state Eéigigiﬂp_action. It
prohibits tdenials! of the right to appropriate. A denial connotes
an cxercise of guthority and not an act of property management,
As long as the Parks Poard is secking an appropriation in the sane
way as any other water user, as long as it is acting in a proprictnry
and not a sovereipn cepacity, it is not in conflict with Article 15,
Section 3,

It should also be noted that the Eﬂﬁjﬂg_Cﬂﬁe is @n er‘apiu in
our law., 1t is alone in its interpretation of our Constitution
or of any of the coustititutions of the other western states which
have provisions analogous to Article 15, Section 3, Not only were
no cases cited in Inking on this question, no Cuseé have followed

the Lnking dictun despite the fact that Scetions 67-4301 -~ 4306 have
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because Ydaho Code, Scction 67-4307 specifically provides that it
is a benceficial use of the water,
Article 15, Section 3 of our Constititution describes five
(5) tatagérias-of beneficial uscés of water. 1t subjects water
use for power gencration to reogulation and limitation and specifies
that, for purposes of condemmation, priorities exist between domestic,
o - e R
mining, agricultural, and manufacturing purposes. Tt jgsjurped
that these five (5) cataporics exhaust the classes of bheneficial
uses which will 5uﬁport.an appropriaiiVQ water right in Tdaho,

An examination of the history of Article 15, Scection 3

- yeveals that no such exhaustive list was dintended in thoat Scctiom.

The draftsmen of the Constititution appavently feared that important
consunptive usces of water might be precluded by prior but less important
water consuming enterprise, Thus they felt compclled to provide

for condemnation of water rights having less importﬁncc; At the

same time, they expressed fear that by cestablishing these priorities
they mipht dcstroy the entire concept of rewarding dilipence which
underlies the entirc appropriative water rights system. The history

of the Coustitutiop reveals thot the drafters coemprovised their concerns
by establishing priovitics among some of the possibly competing consump-
tive uscs, At the same time there was a strong negative reaction to
todo many prioritics and too much specificity.  Sce 2 THAHO CONSKT.

CONV., PROCEEDYNGS AMD DEBATES, 1115-48, 1154-64, 135330-33, 1140-42

(1612). Thus the Jlisting in Article 15, Scction 3 was probably

neant to be not cexhaustive and clearly only relates to consumptive USOS.Lﬂ‘ L“&ﬁuniJ

[
Fhis conclusion is buttressed by the fact that the mention

of water used for power, a non-consumptive use, is unrelated to the
Yist of prioritics. If this list was undevstood to have been
exhaustive, then surcely pover peneration would have been given a

priority when its mention was inserted in Section 3.
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1T,

The final question is whether the application before us
can begin the process of obtaining an appropriative witer right if
it lacks 5 prgposéd physical diversion or reduction of water 1o
possession,

It has long been held or.usgumed that there can bhe oreated no
water right in the arid states without an “oppropriution', and that
there cannot be an appropriation without some act, somc diversion,

physically reducing the claimed water to possession and control.

Simons v. Tnyo Cerro Govrdo Mining § Power Co,, 102 P.144 (Cal. App.

1920); Colorado River Water Conserv. Dist. V. Rocky Mt. DPower (o,
L SR, SR . P, CLr

406 .2d 788 (Colo. 1965); City & County of DNenver v, Morthemn

Colo. W.C. Dist., 276 P.2d 992 (Colo. 1954); sec llutchinson v,

Watson &lough Ditch Co., 16 ¥daho 484, 101 P, 1059 (1809); cf.

Eﬁﬂﬁlﬂi)iLffﬂjf?b 88 ldaho 179, }97 P.2d 761 (1964).  The fundamental
requirenent of a reduction of the water used to posscssion is recognized
in our Statutes governing permits and licenses, .o, Jdaho Codc, Sections
42-202, 42-217, and 42-225,

The reasons underlving this essential feature of the law
of prior appropriation are many, but the single most important purpose
when related to upproprintiONS for purpeses of the sort with which we
are concerned here iIs to give an adequatce notice of the appropriation
to all the world und:to the administyator. Without such notice on
fhe ground there would be few safeguards against abuse of non-
consumptive use appropriations not evidenced by some actual physical
control of measurable extent. Much of the remaining strceam water in
ldaho could be claimed to be tied up in "appropriations" for recrecation
purposcs, and cach of these claims would have to be litipgated before

any further water dovelopment could take placce. Thus, insteud of

providing an erderly ond neuntral legal envivomsent -- one revwarding
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dilipence -- for the managenent of our wuter rcsdnrccs, the upﬁropriutivc

water riphts repime could become an invitation to speeulation and

obstructien if appropriation could be obtained withouL diversion or control.

We bc?-]j'evc, thrb.'refm'c, that the 1‘0(_[11j1‘c;115:111;'0f physical (.TO}'!'l-i']’(Jl --a

"diversion® —; is a fundamental and necessary requircement of an appropriation.
It may be possible for the Lepislature toe provide for specific

appropriative water rights te be created without creation of a

physical diversion, but so substantiul o departure from normal woter

Jaw doectrine would have to be effected by a clear and unambiguous

statement, Tdaho Code, Sections 07-4307 and 67-41312 arc not so

unanbiguous as to support a ﬁonclusion that the Legislature intended

to depart from normal water law proccdnre. At no point in cither

of those Sections is there on explicit statement thatlthc Statute

was meant to creafe a water right without the usual requisites of an

appropriation, In fact the Legislature specifically dirvected the

Yark Board 'to appropriate’ the water in question, and, as is noted

ahoverfhe verhb "o appreopriate’ has alwnys included the act of diversion

and control as it has been uvsed in westoern water law,  Furthermore

the Legislaturce has specifically keyed the appropriation process

to the normal statutory permit and liccense procedure, which, as we

have stated, specifically yecopgnizes the rvequirement of the construction

e
of non-natural diversien or control structures, ) c;?_ ;
- . T !

I For these reasons we must conclude that Idalo Code, Sections }
67-4507 and 67-4311 ave not so explicit, clear, or unambiguous as to perpit ‘J
uslto conclude that the Lepislature intended to depart significantly ;
from normal concepts of westorn water law by creating an approprjétion f
without a physical diversion. Accord Colorado River Water Conserv. Dist, ;
v. Rocky Mi. Power Co., 406 F,2d 708 (Colo., 1965}, We ave, thercfore, f
compelled to reject this applicution and to rcfuse to issue a pemnit for !
i

i, -
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Tt should be here noted that our Decision in this repard
will not affcct the lake witer appropriations provided in other
Sections of Chapter 43 of Title 67. In the case of cach of those lakes

there is an outlet control structure which diverts the 1oke water

from its normal {low and which reduces it te physical possession.

NOW THEREFORE I'T 1S ORDERED that Application For Permit Number

37-71086 be and hereby is rejected and a permit therefor is refused,

agmag

DATED this & “ day of July, 1972,

oK -
i ke
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CENVIVETICATE OF SERVICE

T HEREBY CERTIFY that on the __“;azzf%_dﬂy of July, 1872,

I served the attuched DECISION by placing true and correct copices

thereof in postpaid envelopes addressed to the persons bercinaftor

named, at the places and addresscs stated below, which arc their last

3
knowvn addresses, and by depositing said cnvelapes with contents in
s ) ] .

the repular United States Mall at boise, Idaho.

Raymond 1}, Givens, lsq, Maurice . Greene, Fsqg.
GIVENS § GTVENS i".0. Box 44072
P.O. Box 964 Boise, JTdaho 83705

Boise, JYdaho 83701

John A, Resholt, 6sq. State of Tdaho
PARRY, ROBERTSON, DALY, § LARSON Office of the Attorney General
PO, Box 525 STATEHOUSE MATL

Twin Falls, Jdaho 83301

37 7108

TR AT SRR A R e N e ey e

B TPy,



.
e

®* @
W. ANTHONY PARK

Attorney General
State of Idaho

JAMES G, REID

Assistant Attorney General
State ¢of Idaho

Statehouse, Boise, Idaho 83707
Telephone: 208-384-2400

IN THE DISTRICT COURT OF THF FIFTH .JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

In the Matter of Permit
Application No, 37-7103,
in the Hame of the State of
Idaho, Deparcment of Parks
(Malad Canyon Springs).

Case WNo.

B

PETITION FOR APPEAL

S et “pt” gt “agal et

COMES NOW The Idaho Department of Parks,
State of Idaho, by and through their Attorney James G. Reid,

pursuaﬁt to Section 42-202, Idaho Code, and appeals from the

decision of the Department of Water Administration of the
State of Idaho dated the 17th davy of July, 1972, atteched
hereto and marked exhibit "A", denying permit application no.
37-7108 for the following reason:
I,

THAT the Department of water Administration of the
State of Idaho erred in holding that there cannot be created
a valid appropriative water vight in Idaho without an actual,
physical reduction of the water claimed to possession through
an actual diversion of the water from, or artificial control
of the water in, the waters' natural locus or condition,

DATED This / _day of September, 1972,

PETITION FOR APPFAL, P, 1
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SUBSCKIBED AND SWORN To

Septermber, 1972,

.

W. ANTHONY PARK

Attorney General Ps
State of Idaho g
/ K o~ - 4
,"'{(.—/c;-‘ & (//4 = .-?/

JAMES G. REID

susistant Attorney General
Statd of Idaho

bHtatehouse, bBolse, Idaho 83707

before me this /47 day of

T
<7 - . ,.ﬁ'“”i“
AT A,
» . L v 1.

NOTARY PUPLIC tor ldaho
Besiding in bBoise, Idaho

CrRTIFICATE OF MAILING

I HEREBY CEXRTIFY That 1 have on chiq_x/

day of

]

September, 1Y97Z, served the foregoing PETITION FOR APPLAL by

placing a true and correct copy thereof in the United Stetes

mall, postage pre-~-pald, addvessed to the Departoent of Water

Administration, State of ldaho, 61% State Street, Bolse, Idaho,

83707.

PETITION FOR APPEAL; P. 2

' _“ 7 '
: gl
. - / /
N y / e
#
g ey ‘-/ / i
.“,-:'f{/:_, __"t-‘." (_,--"'(' PR PO i W

TR T RELD

Afslstant Attorney General
state oi Tuaho



September 8, 1972

Clerk of the Distriet Court
Fifth Judicial District
Gooding County Courthouse
Gooding, Idaho 83330

RE: 1IN THE MATTER OF PERMIT APPLICATION
NO, 37-7108, IN THE NAME OF THE STATE
OF IDAHO, DEPARTMENT GF PARKS (MALAD
CANYOW SPRINGS),
Case No. 15302
N Dear Sirs
[] Enclosed ploase find an ANSUVR OF RESPONOENT, DEPARIMENT OF
WATER ADMINISTRAYICH, TO PETITION FOR APPEAL OF IDAHC DEPARTMENT
OF PARKS in the above-entitled action for f£ilimg with the District
Court,

Thank you for your assistance and cooperation in this matter.

Very truly yours,

NATHAN W. HIGER
Counsel, Idaho Department of
Water Administration

NWH/sc

Enclosure

37 2108



e o

NATHAN W, HIGER

Counsel, Idaho Department of
Water Administration

Statehouse - Annex #2

Boise, [daho 83707

TELEPHONE: 384-2215

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE

OF IDAHO, IN AND FOR THE COUNTY OF GOODING

IN THE MATTER OF PERMIT )
APPLICATION NO, 37-7108, ) CASE NO, 15302
IN THE NAME OF THE STATE )
OF IDAHO, DEPARTMENT OF ) ANSWER OQF RESPONDENT,
PARKS (MALAD CANYON SPRINGS), )
) TO PETITION FOR APPEAL OF 1DAHO

DEPARTMENT OF PARKS

COMES NOW, the DEPARTMENT OF WATER ADMINISTRATION, STATE
OF IDAHO, and by way of Answer to the Petition for Appeal of the

Idaho Department of Parks, states, alleges, and denies as follows:

1.
Denies each and every allegation contained in said

Petition for Appedl not specifically admitted herein,

Admits that the Department of Water Administration

issued an Order and Decision denying the application for permit

'#37~7108, but states that said Order was issued on July 6th,

1972, rather than July 17th, 1972, as alleged in the Petition

and that this Appeal is brought pursdant-to §42-203, Idaho Code

rather than §42-202 as alleged in the Petition.

I1I.

The Depértment of Water Administration denjes that it

7 7108
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erred in denying the pérmit, and asser{s that said Decision was
based upoun and in conformity with the laws of this State on

appropriative water rights,

WHEREFCRE, the DEPARTMENT OF WATER ADMINISTRATION prays
thst the Petition of the Idaho Department of Parks be denied
and that the Court affirm the Decision of the Department of

wWater Administration in all respects,

DATED this 8th day of Sepéember, 1972,

L

N W. HIGER 4
ounsel, ldaho Department of
Water Administration

1 HEREBY CERTIFY that on the 8th day of September, 1972,
I served the attached ANSWER OF RESPONDENT, DEPARTMENT OF WATER
ADMINISTRATION, TO PETITION FOR APPEAL OF IDAHO DEPARTMENT OF
PARKS, by placing a true and correct copy thereof in a post-
paid enveloupe addressed to the person hereinafter named, at the
place and address stated below, which is his last known address,
and by depositing said envelcpe with contents in the regular
United States Mail at Boise, -Idaho.

JAMES G, REID

Assistant Attorney General
State of Idaho

Statehouse

Boise, ldaho 83707

HAN W, HIGER
Counsel, Idaho Department of
. Water Administration
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July 10, 1972

The Honorable Earl C. Greenawalt
House of Representatives

strict Wo. 228

6 E. Ave. A,
Jercme, Idaho 83338

ar Mr, Greenawvalt:

closed is a copy of the decision of this office which was issued last TFriday in
nnection with the application of the Parks Board to appropriate the waters of
ad Canyon Springs. Since you co-sponsored the original legisiatiom in 1971
which brought about this filing, I'm certain that you would be interested in our
reason for rejecting the application. We are hopeful that this matter can now he
ickly brought into court and a decision on the three constitutional law questions
bsued before the 1973 legislature convenes.

If you have any questions concerning this, I would be happy to diiscuss it with 'you.

Vexry truly yours,

. KEITH HIGGINSON
Director

RRKH:mil

Enclousre
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July 10, 1972

@ Jack A. Barnett
onsulting Engineer

Room 201, Idaho Building
Boise, ldaho

ear Jack:
closed is a copy 6f the decision of this office which was issued last Friday in

connection with the application of the Parks Board to appropriate the waters of
Malad Canyon Springs.

Very truly yours,

[]]If‘you have any questions concerning this, I would be happy to diecuss it with vyou.

R. KEITH HIGGINSON

irector
RIH:mn]1
Enclosure

37 7108



July 10, 1972

istrict No. 25
Ranch
Albion, Idaho 83311

(F\Rear Mr. Chatburn:

z thought vyou would be interested in recelving a copy of the decision which was

The Honorable J. Vard Chatburn
House of Representatives

ssued last week rejecting the application of the Parks Board for a permit to
ppropriate the waters of Malad Canyon Springs. This application was filed under
the provisions of House Bill 69 of the 1971 legislature. You will recell that that
bill raised several constitutional water law questions. The decision gives our
[] pinion concerning each of those questions, and we are now hopeful that the court
1l quickly review this matter so that we will finally have an answver.

If you have any questions concerning this decision or future action needed, I will
be happy to discuss it with you,

ery truly yours,

. KEITH HIGGINSON
NDirector

RKH:mjl

Fnclosure



July 10, 1972

The NHonorable J. Maraden Williams
Senator, State of Ydaho

istrict No. 29

76 Camrose

Idaho Falls, Idaho 33401

()

ear Senator:

thought you would be interested in receiving a copy of the decision vhich was
ssued last week rejecting the application of the Parks Board for & permit to
ppropriate the waters of Malad Canyon Springs. This application was filed under
the provisions of House Bill 69 of the 1971 legislature. You will recall that that
bill raised several constitutional water law questions. The decision gives our-
pinion concerning each of those questions, and we are now hopeful that the court
111 quickly review this matter so that we will finally have an answer.

(=)

i

If you have any questions concerning phis decision or future action needed, I will
be happy to discuss 1t with you. o

o &

Very truly yours,

« KEITH HIGGINSONM
Director

T

RKH:mjl

Enclosure
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July 10, 1972

The Honorable Vernon F. Ravenscroft
House of Representatives
strict Ho, 22A
« O, Box 5 )
. ) Tuttle, Idaho 83354

@ar Vern:

\ BErclosed is & copy of the decision of this office which was issued last Friday in

nnection with the application of the Parks Board to appropriate the waters of

ad Canyon Springs. Since you co-sponsored the original legislation in 1971

| which brought about this filing, I'm certazin that you would be interested in our

| son for rejecting the application. We are hopeful that this matter can now be

! ickly brought into court and a decision on the three constituticnal questions
sued before the 1973 legislature convenes.

' If you have any questions concerning this, I would be happy to discuss it with you.

Very truly yours,

|
‘1 . KEITH HIGGINSON
i irector

} REH:mjl

; Fnclosure
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CEIPT

Received the numbered article desctibed helow
SIGNATURE OR NAME OF ADDRESSEE (Must always be filled in)

‘ o 1ih Uessf
Diiins & Hevens iy Lokt {fazf

SIGNATURE OF ADDRESSEE'S AGENT, {F ANY

REGISTERED WO

CERTIFIED RO,

I PG/
TNSURED O,

DATE DELIVERED

a 10w

SHOW WHERE DELIVERED (Only if requested, and include ZIP Code)
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U.S. POSTAL SERVICE
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TY FOR PRIVATE USE TO AVOLD
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;
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Postmark of Delivering Oﬂm-/

SENDER INSTRUCTIONS R e
Print in the space below your name, address, including ZIF Code. .RETURN
10

. If special services are desired, check block(s) on other side. it
* Maisten gummed ends and attach to back of article,

DEPARTMENT OF WATER ADM!NISTRAHON

STATEHOUSE - ANMEX

BOISE, IDAHO 83707 67 7108
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SENDER: Be sure to follow instructions on other side
PLEASE FURNISH SERVICE(S) INDICATED BY CHECKED BLOCK(S)
{Additional charges required for these services)
Show to whom, date and address Deliver ONLY
where delivered to addressee

RECEIPT

Reczived the numbered article described below
REGFSTER:ED NOD. SIGNATURE OR NAME OF ADDRESSEE (Must always be filled in)

N
AN

CERTHFIED NO.

AEPPZ
INSURED NO.

-~

DATE DELIVERED

JUL 1 5 1972
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#s Form 3811 nov. 1970

U.S. POSTAL SERVICE
OFFICIAL BUSINESS

SENDER INSTRUCTIONS
Print in the space below your name, address, including ZIiP Code,
# f speclal services are desired, check block(s) on other side.
. Moisten gummed ends and attach to back of article,

RETURN
TO

)

BOISE, IDAHO 83797

DEPARTIENT OF WATER ADMIMISTRATION
STATEHOUSE - ANNEX #2
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'Re: Application for Permit No. 37-7108 (Malad Canyon Springs)

T

July 7, 1972  CERTIFIED MAIL

. State of Jdaho, Dept. of Parks
* Statehouse
Bolge, Idaho 83707

© Gentlemen:

Enclosed herewith is a copy of the above referenced application for permit which has -
been DENIED by this office. Also enclosed is a copy of the Decision.

K you have any questions regarding this matter, please contact us.

Sincerely,

BOBBY I, FLEENOR
Asgistant Director

BDF:DR
Enclosures

be: Southern District Office



= =MEMORANDUM~~
TO: NATHAN HIGER
FROM:  PHIL BARBER
DATE: May 31, 1972
: FILES -- MALAD CANYON SPRINGS -- MALAD SPRINGS
37-7108

This 18 the first of the Thousand Springs filimgs,
and the one which 1s likely to go to Court. I will
soon have finished the draft of a decision in this
matter, Once our decision is rendered, and an appeal
is taken to the District Court, the Attorney General's
office will be involved directly as a contending party
representing the Department of Parks, The Department
of Water Administration, therefore, if it desires to
be represented in Court, will be compelled to seek
outside counsel if the Department of Parks has not
elready done so,

The Thousand Springs filings are & result of
an effort by the Leégislature to preserve the remaining
springs at the Thousand Springs, and/or test some nagging
issues of water law by directing the Department of
Parks to obtain water rights appropriations, permits;
and licenses for those springs. The questions presented
involve whether it {8 possible to "appropriate’ water
without actually diverting it or otherwise rendering it
subject to control, whether the State can appropriate
water and whether scenic and recreational purposes
constitute beneficial uses of water so as to support
an appropristive water right in Idaho,

P.M.B.
PMB/sc

CC: R. Keith Higginson . T
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

'OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 37-7108,

in the Name of the State of
Idaho, Department of Parks
(Malad Canyon Springs).

STIPULATION

o’ N N S et Nt

COMES NOW, the Department of Parks of the
State of Idaho, Applicant in the above-entitled mat-
ter and stipulates, by and through counsel; that the
Department of Water Administration may proceed to
render its decision on its protest in the above-
entitled matter without hearing oral arguments there-
on; provided however, éhat, if any other party to
this matter, whether Applicant or Protestant, demands
leave to appear before the Department for oral argu- -
ment, the Department of Parks of the State of Idaho
hereby reserves the right to appear by and through
counsel and to afgue the issues of law presented

in this matter.

,;eputy Attorney Ge
Attorney for Applicant
Department of Parks of the
State of Idaho

37 7108
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W.ANTHONY PARK
ATTORNEY GENERAL

(s
STATE OF IDAHO & wwates BT
COFFICE OF THE ATTORNEY GENERAL Deﬁaﬁmﬁ
BOISE 83707

April 13, 1972

Mr. Phillip M. Barber

Counsel
Department of Water Administration
BUILDING
Re: Water Permit Application
No. 37-7108 (Malad Canyon
Springs)
Dear Phil:

This is in response to your letter of April 6, 1972.

At the present time, we feel that oral argument should
be heard in the above matter. Thus, we are not in a position
to execute the stipulation enclosed with your letter.

Yours wvery truly,

FOR THE ATTORNEY GENERAL

JOHN MAGEL
Deputy Attorney General

JM:rc

ce: Mr., Steven W. Bly

o7 78
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GIVENS AND GIVENS
ATTORNEYS AT LAW
COLUMBIA SBUILDING, 500 WASHINGTON STREET
P.O.B0CX 9684
BOISE, IDAHO 8370]

RAYMOND L.GIVENS
RAYMOMND D. GIVENS

April 12, 1972

Mr. Phillip Barber

Counsel

Department Water Administration
614 West State

Boise, Idaho

Dear Mr. Barber;

I can find no immediate need for an oral argument.
I have signed and return herewith theStipulation for
argument.

Yours Very Truly,

GIVENS GIVENS

R'%g%nd D. Givens

RDG:sd
Encl/

a7 78
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

In the Matter of Permit )
Application No. 37-7108, )
in the Name of the State ) STIPULATION
of Idaho, Department of )
Parks (Malad Canyon )

)

)

“Springs).

COMES NOW, Boise Project Board of Control,
Protestant in the above-entitled matter and stipulates,
by and through counsel, that the Department of Water
Administration may proceed to render its decision
on its protest in the abo§e~entitled matter without
hearing qr;l arguments thereon; provided_however,
that, if any other party to this matter, whether
Applicant or Protestant, demands leave to appear be-
fore the Department for oral argument, Boise Project
Board of Control hereby reserves the right to appear
by and through counsel and to argue the issues of

law presented in this matter.

DATED this __//BC day of 4%%%%%&g/ﬂ , 1972,

GIVENS & GIVENS
Attorneys for Protestant
Boise Project)Board of Control;

-~

by /ééﬂgiffy — .

R?XM@&D D. GIVENS

37 TI08



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 37-7108,
in the Name of the State
of Idaho, Department of
Parks (Malad ‘Canyon ~
Springs).

STIPULATION

R R N A

COMES NOW, Idaho State Reclamation Association,
North Side Canal Co., Ltd., and Twin Falls Canal Com~
pany, Protestants in the above-entitled matter and
stipulates, by and through counsel; that the_bepart-
ment of Water Administration may proceed to render
its decision on its protest in the above-entitled
matter without hearing oral arguments thereon; pro-
vided however, that, if any other party to this mat-
ter, whether Applicant or Protestant, demands leave
to appear before the Department for oral argument,
Idaho State Reclamation Association, North Side Canal
Co., Ltd., and Twin Falls Canal Company hereby reserves
the right to appear by and through counsel and to argue
the issues of law presented in this matter,

DATED this 4{9%( day of 42@4 , 1972.

PARRY, ROBERTSON, DALY, & LARSON
Attorneys for Protestants

Idaho State Reclamation Association,
North Side Canal Co., Ltd.

Twin Falls Canal Company;

Zod Dir

JOHN A. ROSHOLT
37 TIER
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OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 37-7108,
in the Name of the State
of Idaho, Department of
Parks (Malad Canyon
Springs). '

STIPULATION

S’ st st S o’ Nt S

COMES NOW, Owyhee Project South Board of

Control and Gem Irrigation District, Protestants

in the above-entitled matter and stipulates, by and

through counsel, that the Department of Water Ad-

ministration may proceed to render its decision on

its protest in the above-entitled matter without

hearing oral arguments thereon; provided however,

that, if any other party to this matter, whether

-Applicant-or Protestant, demands leave to appear

before the Department for oral argument, Owyhee

Project South Board of Control and Gem Irrigation

District hereby reserves the right to appear by‘and

through counsel and to argue the issues of law presented

in this matter.

DATED this ya J

-

, 1972,

?;6- day of Hé%é;i;;>/

MAURICE H. GREENZ
Attorney for Protestants

Owyhee Project South Board of Control

- Gem Irrigation District;

T X
/LWA

ey 1CH



April 6, 1972

' Raymond D. Givens, an.
VENS & GIVENS

.0, Box 964

Boiae, Idaho 83701

——

RE: Water Pbrmit Application No. 37- 7103
(Malad Canyon Springs)

par Mr. Givensﬁ

All briefs are now on file with the Department of Water
minigtration. The Department is prepared to undertake :
nsideration of these briefs.

It has remained unclear in my mind, following our pre-
"hearing conference, as to whether or not we had agreed that the
partment would render its decision in this matter solely

the briefs or would hear oral arguments first, This question
as not covered in the original Stipulation which only pro-
vided that there were no factual issues to be determined at

- hearing. If you feel that oral arguments on the questions

f law are not necessary, I would greatly appreciate your
signing and returning to me the enclosed Stipulation to that
effect., Your prompt response in this matter will hasten the
Department's decision, :

‘Sincerely,

PHILLIP M, BARBER
‘Counsel, Department of Water
Administration

PMB/sc

Enclosure

a7 7108



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION
OF THE STATE OF IDAHO

In the Matter of Permit )
Application No. 37-7108, )
in the Name of the State ) STIPULATION
of Idaho, Department of )
Parks (Malad Canyon )

)

)

Springs).

COMES NOW, Bolse Project Board of Control,
Protestant in the above-entitled matter and stipulates,
by and through counsel, that the Department of Water
Aduministration may proceed to render ite decision
on its protest in the above-entitled matter without
hearing oral arguments thereon; provided however,
that, if any other party to this matter, whether
Applicant or Protestant, demands leave to appear be-
fore the Department for oral argument, Boise Project
Board of Control hereby reserves the right to appear
by and through counsel and to argue the issues of

law presented in this matter,

DATED this day of s 1972,

GIVENS & GIVENS
Attorneys for Protestant
Boise Project Board of Control;

by

RAYMOND D. GIVENS

g¢ 7108



" April 6, 1972

Maurice H, Green, Esq.
0. Box 4402
pise, Idaho 83705

'RE: Water Permit Applteation No. 37-7108
(Malad Canyon Springs)

ar Mr. Green:

~ All briefs aré now on file with the Department of Water
—Administration. 7%he Department is prepared to undertake
[3 nsideration of chese briefs. ‘ ,

It has remained unclear in my mind, following our pre=-
hearing conference, as to whether or not we had agreed that the
Department would render its decision in this matter solely
on the briefs or would hear oral arguments first. This question .
§§ 8 not covered in the original Stipulation which only pro-

ided that there were no factual issues to be determined at

hearing. If you feel that oral arguments on the questions

£ law are not necessary, I would greatly appreciate your

igning and returning to me the enclosed Stipulation to that
effect. Your prompt response in this matter will hasten the
Department 8 decision, :

Stncerely,

. PHILLIP M, BARBER

. Counsel, Department of Water
. Administration

PMB/sc |
ﬁnclanpra

37 7108



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION
OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 37-7108,
in the Name of the State
of Idaho, Department of
Parks (Malad Canyon
Springs).

STIPULATION

Yae’ Y’ Y Yu Yaur Y

COMES NOW, Owyhee Project South Board of
Control and Gem Irrigation District, Protestants
in the above-entitled matter and stipulates, by and
through counsel, that the Departuent of Water Ad-
ministration may proceed to render its decision on
its protest in the above-entigled mattef without
hearing oral arguments thereon; provided however,'
that, if any other party to this matter, whether
Applicant or Protestant, demands leave to appear
before the Department for oral argument, Owyhee
Project South Board of Control and Gem Irrigation
District hereby reserves the right to appear by and
through counsel and to argue the issues of law presented

in this matter.

DATED this day of : s 1972,

MAURICE H. GREEN

Attorney for Protestants

Owyhee Project South Board of Control
Gem Irrigation District;

a7 7108



- April 6, 1972

(fjihn A, Rosholt Esq.

RRY, ROBERTSON DALY, & LARSON
.0, Box 525

: Twin Falls, Idaho 83301

RE: Water Permit Application No. 37-7108
(Malad Canyon Springs)

ear Mr.'Roshoit:

All briéfs are now on file with the Department of Water
iministration. The Department is prepared to undertake
onsideration of these briefs. :

It has remained unclear in my mind, following our pre-
" hearing conference, as to whether or not we had agreed that the
partment would render its decision in this matter solely
“V‘ the briefs or would hear oral arguments first. This question
ag not covered in the original Stipulation which only pro-
ided that there were no factual issues to be determined at
Ua hearing. If you feel that oral arguments on the questions
of law are not necessary, I would greatly appreciate your
signing and returning to me the enclosed Stipulation to that
effect. Your prompt response in.this matter will hasten the

- Department's decision.

L . o ~ Sincerely,

PHILLIP M. BARBER
Counsel, Department of Water
Adminiatration

PMB/sc’

Enclosure

37 7108
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION
OF THE STATE OF IDAHO |

In the Matter of Permit )
Application No, 37-7108, )
in the Name of the State ) STIPULATION
of ldaho, Department of )
Parks (Malad Canyon ;

)

Springs),

COMES NOW, Idaho Sflte Reclamation Association,
North Side Canal Co., Ltd,, ahd Twin Falls Canal Com-
pany, Protestants in the above-entitled matter and
stipulates, by and through counsel, that the Depart-
ment of Water Administration may proceed to render
its decisibn on its protesﬁ in the above-entitled
matter without hearing oral arguments thefeon; pro=-
vided however, that, if any other party to this mat-
ter, whether Applicant or Protestant, demands leave
to appear before the Department for oral argument,
Idaho State Reclamation Agsociation, North stdé Canal
Co., Ltd., end Twin Falls Canal Company hereby reserves
the right td appear by and through counsel and to argue
the issues of law presented in this matter.

DATED this day of » 1972,

PARRY, ROBERTSON, DALY, & LARSON
Attorneys for Protestants

Idaho State Reclamation Association,
North Side Canal Co., Ltd,

Twin Falls Canal Compéany;

by,

JOHN A. ROSHOLT

4P ARrE ERE
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April 6, 1972

. John Hﬂgel o
\péputy Attorney General
STATEHOUSE MAIL

(; : RE: Water Permit Application No. 37-7108
J ‘ : (Malad Canyon Springs)

k% ar Mr, Magel:
C All briefs are now on file with the Department of Water

{ ministration. The Department is prepared to undertake
nsideration of these briefs. .

-J‘ It has remained uncleer in my mind, following our pre-

5 hearing conference, as to whether or not we had agreed that the
Department would render its decision in this matter solely
the briefs or would hear oral arguments first. This question
as not covered in the original Stipulation which only pro-
ided that there were no factual issues to be determined at
hearing. If you feel that oral arguments on the questions
f law are not necessary, I would greatly appreciate your
signing and returning to me the enclosed Stipulation to that -
effect., Your prompt response in this matter will hasten the
Dupnrtment s decision.

"Sincereiy.

PHILLIP M, BARBER
Counsel, Department of water
Adminiqtrntidn
PMB/sc

Enclosure

37 7108



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION
OF THE STATE OF IDAHO

In the Matter of Permit )
Application No. 37-7108, )
in the Kame of the State of ) STIPULATION
Idaho, Department of Parks . )
(Malad Canyon Springs). )
)

COMES NOW, the Department of Parks of the
State of Idaho, Applicant in the above-entitled mat~-
ter and stipulates, by and through coungel, that the
Department of Water Administration may proceed to
render its decision on its protest in the above-
entitled matter without hearing oral arguments there-~
on; provided however, that, 1f any other party to
this matter, whether Applicant or Protestant, demands
leave to appear before the Department for oral ergu-
ment, the Department of Parks of the State of Idaho
hereby reserves the right to appear by and through
counsel and to argue the issues of law presented

in this matter.

DATED this ___ day of , 1972,

W. ANTHONY PARK
ATTORNEY GENERAL, STATE OF IDAHO

by,

JOHN MAGEL

Deputy Attorney General

Attorney for Applicant

Departwment of Parke of the
State of Idaho

37 7108
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STATE OF IDAHO .
DEPARTMENT OF WATER ADMINISTRATION
Statehouse — Annex 2

i mae Idaho 83707



|\|:'J ':“ ]
PARRY, ROBERTSON, DALY & LARSON . e ,‘972
VD o
LAWY E RS :

R. P. PARRY
T M. ROBERTSON THE IDAHO FIRST NATIONAL BANK BUILDING . L
JOHN H. DALY {1913-1968) P. O. BOX 525 Depariment of Water Administrationl
BERT LARSCN
C. G. MCINTYRE TWIN FALLS, IDAHC 8330! TELEPHONE

JOHN R. COLEMAN {2oa|) 732-3722

THOMAS G.NELSON

JOHN A ROSHOLT February 25, 1972

FRED D. DECKER
ROBERT C.PAILNE

Mr. R. Keith Higginson, Director

Idaho Department of Water Administration
State House - Annex 2

Boise, Idaho 83707

Re: Application for Permit No, 37-7108 Malad Canyon

Dear Keith:

Enclosed is my Brief together with the Certificate of
Mailing, I apologize for being two days late in getting
the Brief to you.

If you feel that additional facts are needed and I can
be of assistance, don't hesitate to contact me,’

Sincerely,

('—H

JOHN A. ROSHOLT
JAR:php

Enclosure
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Departmant of Water Acministratica
PARRY, ROBERTSON, DALY & LARSON
P. 0. Box 525

Twin Falls, Idaho 83301
Telephone: 733-3722

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

In the Matter of Application
for Permit No, 37-7108, in
the Name of the State of
Idaho, Department of Parks
{(Malad Canyon Springs)

PROTESTANTS' BRIEF
IN OPPOSITION TO
ISSUANCE OF PERMIT

In this matter, the parties have stipulated to three
questions of law for determination by the Director of the
Department of Water Administration. In brief form (other than
the stipulated language), those guestions are as follows:

1. May a state agency appropriate water?

2, Are gcenic beauty and recreational purposes beneficial

uses under the constitution?

3. Can vou acquire a water right in Idaho without a

diversion?

I-

APPROPRIATION CF WATER BY A STATE AGENCY.

The crux of this argument centers around the much-cited

case Qf State Water Conservation Board of the State of Idaho v.

Enking, 56 Idaho 722, 58 Pac. 24 779 (1936). The case was an
outgrowth of the efforts of the Legislature to establish the

equivalent of the now Idaho Water Resource Board without a

37 7108
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constitutional amendment. In this decision, the State Water
Conservation Board was emasculated on many constitutional grounds
by the Idaho Supreme Court. At page 731 of the Idaho Reporter,
the Court determined that the Board could not be given authority
by statute to appropriate water, Such an attempt was violative
of Article 15, Section 3, of the Constitution. The reasoning of
the Court was that the Legislature could not give this power to

a state agency who might take away from the "humblest settler”
the right to divert and appropriate the waters of the State
specifically given in the Constitution.

There is a dearth of authority from other jurisdictions
on this peoint. A run through Shepherd's Citations indicates to
a legal researcher that this particular case has never been cited
for this particular point. Conseguently, a unique rule may
prevail in Idaho.

In addition to the instant case and the Enking case, the
Legislature has only followed a similar course of action on one
ofher occasion. The 1925 Legislature authorized the governor
of the State to appropriate in trust for the people of Idaho
the waters of Payette Lake, Priest Lake, Pend d'Oreille Lake, and
Coeur d'Alene Lake for "scenic beauty, health and recreation
purposes”. This action has never been judicially questioned.
Perhaps Chapter 43, Title 67, of the Idaho Code will be affected
by the outcome of the instant dispute.

The State Department of Parks is not a constitutional agency.
The attempted appropriation in the instant matter flies directly
in the face of the Enking decision. Whether we like it or not,
or whether we think Idaho Code Section 67-4307 is progressive
legislation or not, the Idaho Department of Parks is in the exact
situation today as was the State Water Conservation Board according
to the Enking decision. Under the rule of Enking, the State

Department of Parks has no authority to acquire a water right in

. .
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the Malad Canyon Springs. The proper way to accomplish the intent
of former House Bill 69, now Idaho Code Section 67-4307, is to
properly amend the Constitution so as to authorize some state
agency to make reasoned withdrawals of waters necessary for the
public good. In such an amendment, Point II of the instant
dispute could also be rectified. Without question, the delegation
of authority to the State Department of Parks as set out in

Idaho Code Section 67-4307 is unconstitutional. The application

must be denied.

1I.

There are many possible ramifications of Idaho Code Section
67=4307 and a water right issued pursuant thereto. Without
question, the modern and well-reasoned approach to the beneficial
use problem would dictate that such uses of water, for the public
good, are desirable. The real question is whether or not water
rights can be acquired for scenic beauty and recreation in Idaho
within our present constitutional and statutory fraﬁework. Our
Constitution at Article 15, Section 3, specifically mentions
power, -domestic, agriculture, mining, and manufacturing. This
list sets forth the base for our state water rights system insofar
as beneficial uses are concerned. Deviations have been made but
basically to only expand the definition of one or more of the
five categories. For example, agricultural includes the many
methods of irrigation, watering stock, and perhaps fish propaga-
tion., A current list of uses as defined and compiled by one of
today's noted water authorities would include:

"Domestic, muniéipal, irrigation, stock watering,

power generation, mining, milling, manufacturing,

general railroad use, refrigeration, preservation

and propagation of fish and wildlife, fire protec-

tion, public parks, recreation, scenic attraction,

navigation, recovery of minerals from navigable

-3
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waters, and recharging ground water reservoirs,"

Clark, 1967, at page 89.)

Clark also indicates that the fact that a particular use of
water is omitted from his list, does not "stigmatize" it legis-
latively as non-beneficial. No doubt any reasonable and proper
use of water would fall under Professor Clark's definition. Idaho
Code Section 42-104 would indicate no legislative restriction as
to beneficial uses in Idaho.

Perhaps tradition and interpretation have led Idaho to an
inflexible position. However, a complete understanding of the
appropriation doctrine as historically developed in Idaho leads
to the ultimate conclusion that beneficial uses of minimum stream
flows, recreation, assthetic purposes, and those other supposed

"public" uses do not fit into the current constitutional network.

Volume 5 of the Idaho Law Review, 1968, No. 1, at pages 42 through

45, basically discusses the purposes for which water may be bene-
fically used as judicially determined in Idaho, Let us also look
at what other jurisdictions have done onthe matter.

The anstitution and statues of the State of Colorado are

probably more analagous to the Idaho situation than any other

" Company, found at 406 Pac. 24 798 (1965), the issue was minimum

stream flows and more specifically, whether flowing water in a
stream constituted a beneficial use. Although the Court required
that an actual diversion also be made, the following guote is
found at page 800 of the decision:

"There is no support in the law of this state
for the proposition that a minimum flow of water
may be appropriated' in a natural stream for
piscatorial purposes without diversion of any
portion of the water 'appropriated' from the
natural course of the stream. By the enactment
of C.R.S. 1963, 150-7-5 (10), the Legislature did
not intend to bring about such an extreme departure

-4- 37 7108
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from well-established doétrine, and we hold that no
such departure was brought about by such statute."

The above cited section of the Colorado statutes is‘found
at page 799 of the decision and reads as follows:
"To file upon and hold for the use of the public
sufficient water of any natural stream to maintain
a constant stream flow in the amount necessary to
preserve fish, and to use such water in connection
with retaining ponds for the propagation of fish
for the benefit of the public."
This Colorado case further cites the famous case which

originated in Idaho, Shodde wv. Twin Falls Land ‘and Water Company,

224 US 107, 32 Supreme Court 470, 56 L.Ed. 686. The quote is
found at page 800 of the Colorado Supreme Court opinion:

"'We say this because it may not be doubted that
the application here sought to be made of the doc-
trine of riparian right would be absolutely destruc-
tive of the fundamental conceptions upon the theoxy
of appropriation for beneficial use proceeds, since
it would allow the owner of a riparian right to appro-
priate the entire volume of water of the river, with-
out regard to the extent of his beneficial use.'"

At Volume 5, Powell on Real Property, pages 457 and 458, para-

~graph 735, the author indicates that seventeen states have general

statutes similar to the Idaho Code Section 42-104 which do not
define beneficial uses. The author determines that under such
statutes, basiéally only irrigation, manufacturing, industrial
purposes, municipal needs, domestic consumption, and stock watering
have been judicially approved. Mr. Powell also cross~references

Hutchins, Selected Problems ‘in the Law of Water Rights in the West,

Miscellaneous Publications No, 418, 1942, United States Govern-—
ment Printing Office, at pages 314-325. Mr. Hutchins discusses at
page 315, the Texas statute which specifically includes "recreation

and pleasure" as beneficial uses of water.

In Volume 1, No. 1, of the Land and Water Law Review,
University of Wyoming, 1966, at page 209, the authors specifically
discuss water appropriations for recreation. They indicate that

two problems exist, both of which are the gubject of the instant

-5- 37 7108
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protests. Those questicns are, (1)} whether reqreation is a bene-
ficial use, and (2) whether a diversion is necessary in order to
perfect a valid appropriation. A discussion is had of all the

jurisdictions which either enumerate recreation and scenic beauty
as beneficial uses of water or where they have been allowed. The

Law Review "Comment" further covers the Utah case of Lake Shore

" Duck Club v, Lake View Duck Club, 50 Utah 76, 166 Pac, 300 (1917},

a quote from which case appears at page 212 of the Law Review:

"We are not disposed to hold that any use of water
tending to supply man or domestic animals with food
is not beneficial but for the purpose of effecting a
valid appropriation of water under the statutes of
this state, we are decidedly of the opinion that the
beneficial use contemplated in making the appropria-
tion must be one that enures to the exclusive benefit
of the appropriator and subject to his complete domin-

ion and control."

The conclusion of the authors is somewhat untenable. They
indicate that no statutory or constitutional changes are necessary
to promote recreational uses of water and that the state engineer
should have the complete discretion within existing legal frame-
work to allow or deny recreation water rights. I would submit

that no administrator of the state's water right system would like

to be put in this position. The Law Review "Comment" authors

further suggest that an economic cost-benefit approach be applied
in detérmining whether or not the recreational use should be
2llowed. They suggest that this would be a possible.manner of
determining which of two recreational uses is most beneficial. The
authors cite from the Dean of Wyoming Law School in their conclu-

sion with the following quote found at page 222 of the Law Review:

"Perhaps the best approach is that no dogmatic
rule should be adopted allowing or forbidding the
taking of water for...recreation, but each such
attempted appropriation should be scrutinized and the
effect of its allowance upon foreseeable demands for
water for other purposes should be considered.”

The above venture into some of the interesting theories on
other beneficial uses of water, leads this writer to again
-5=
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conclude that each state must operate within the appropriate
framework as provided, If the Director can get by the argument

of the Enking case in the instant discussion, to then get by
Question II.. of the stipulated questions of law, he must determine
that the water usages mentioned in Article 15, Section 3, is
merel? a statement of preferences among those particular enumerated
uses. He must also find scenic beauty and recreation are bene-.
ficial within the perview of Idaho Cocde Secticn 42-104 and the
existing case law. It seems to‘me that a more reasoned approach
is to amend Article 15, Section 3, so as to remove all doubt that
other beneficial uses are within its perview. For example, a
sentence could be added to this section by consﬁiutipnal amend-
ment stating, "The Legislature may provide for additional bene-
ficial uses of water and set a priority of use as among those uses
and may by statute withdraw from appropriation those waters
determined necessary for public enjoyment." If such an amendment
were to be enacted, the Director and the Supreme Court would be
reliévéd of the problem of evaluating each particular application
for any purpose beyond those in Article 15, Section 3, of the
Constitution., The most common uses of water would be covered in theg
statute thus presenting a beneficial use question under only the
most unusual circumstances. The legislation which might be adopted
pursuant to such an amendment should also make a distinction
between recreation and assthetic uses which might be acquired on

a private basis. Such a procedure would for practical purposes

set up a variation of the riparian doctrine but, if change and
public need dictate such a position, let's do it right.

The thought keeps arising that a mass appropriation of the
presently unappropriated waters of the State-of Idaho could possibly
forecioée any future out-of-stream consumptive uses as a result of
a decision favorable to the Parks Department in the instant matter
since the next logical step is to allow private persons to establisw

.
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similar rights. It might mean that a city, in need of additional
drinking water, would have to condemn a portion of the free-
flowing water to meet its demands. If a private owner had an
available right, presumably effective condemnation action could

be brought. If there were no such private rights, the municipality
would be forced to look to the state. Although there could well

be an excess of free-flowing Qater designated as recreational

under a right acguired by the state for the general public, this
water would be unavailable to a municipality since they could not
condemn as against the state. Consequently, all uses acquired by
fhe state, for whatever purpose, are automatically given the
highest priority as among uses. Recreation could replace domesfic,
power, and those other uses set forth in the Constitution because
they would never be relinquished except by thé voluntary act of the
state.

The ramifications of the constitutional method of appro-
priation also must be considered. How many so-called additional
beneficial uses héve been acquired to date by the constitutional
method? How many could be acquired if the recent mandatory permit
legislation is declared unconstitutional? These are questions that
arise from a possible recognition in this case of scenic beauty and
recreation as beneficial uses, without some type of reasoned and
prudent statutory framework.

Many factors must be considered before changing the para-
meters of our current water rights administration by the expansion
of beneficial uses to include those in which no diversion is
required. This leads us to the last question of law.

IIT.

CAN AN APPROQPRIATION BE MADE WITHOUT A DIVERSION.

The guestion which may well be the most important of the three

legal issues herein framed is the third -- the diversion question.
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the whole foundation of the appropriation doctrine of water law is
based upon a diversion. As pointed out in the University of

Wyoming's Land and Water Law Review article, supra, at page 215:

"...in practice the vast majority of appropriations
consist of an actual diversion of water from its natural
course, or, of a reservoir on a stream used to store the
water before it is diverted as needed; however, the reguire-
ment that there be an actual diversion was laid down by the
early courts to cope with the situations that existed at
that time. Only exceptional cases in early western America
such as stock watering and irrigation by natural overflow
justified an appropriation of water without a diversion."

The authors cite the Utah case of Adams v. Portage Irrigation,

Reservoir and Power Company, 95 Utah 1, 72 Pac. 24 648 (1937),

wherein the Utah Court re-affirmed that there were three principal
elements necessary to constitute a valid appropriation of water.
The Court said that they were (1) an intent to apply the water to
a beneficial use, (2) a diversion from the natural channel, and
(3) an application to a beneficial use within a reasonable time,

The Colorado Court in the case of City and County of Denver v.

Northern Colorado Water Conservancy District, 130 Colorado 375,

276 Pac. 2d 992, sets forth the following language:

"Further, the rule is elementary that the first
essential of an appropriation is the actual diversion
of the water within intent to apply to a beneficial
use....Water can be actually diverted only by taking
it from the stream."

In the later case of Colorado River Conservation District v.

Rocky Mountain Power Company, 406 Pac. 2d 798 (1965), the Court

cited a previous Colorado case at page 800:

"It should be observed further that as the act of
diversion and the act of applying the water diverted
to a beneficial use, whether performed by the same or
different persons, are both necessary to constitute an
appropriation, so the continued existence of the appro-
priation depends on the continuance of both, diversion
and beneficial application.,”

The Supreme Court of Wyoming in the case of McPhail v. Forney,

4 Wyoming 556, 35 Pacifié¢ 773 (1894), held:

"it is just as necessary to the creation and
preservation of a water right to provide means for
the continual diversion of the water from its channel

-9- S 7108
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as it is to apply it to a beneficial purpose."

The Idaho Constitution, Article 15, Section 3, sets forth
the diversion requirement. It says:

"The right to divert and appropriate the unappro-

priated waters of any natural stream to beneficial

uses, shall never be denied."

This constitutional provision definitely sets out a require-
ment for two individual and distinct acts--a "diversion" and "an
appropriation to beneficial purposes.”

The Idaho Code has a complex network of statutes requiring
the location of points of diversion when acquiring a right as well

as certain procedures that must be followed when the point of

diversion is sought to be changed. The Idaho rule is set forth

in the case of Hutchison v. Watson Slough Ditch Company, 16 Idaho
484, 101 Pac. 1059 (1509, at page 491:

"A riparian proprietor in the State of Idaho has
no right in or claim to the waters of a stream flowing
by or through his lands that he can successfully assert
as being prior or superior to the rights and claims of
one who has appropriated or diverted the water of the
stream and is applying it to a beneficial use. To this
extent therefore, the common-law doctrine or riparian
rights is in conflict with the constitution and statutes
of this state and has been abrogated thereby."

In this case, the Court determined the riparian doctrine did
not prevail in Idaho. In other words, a riparian owner had the
right to have the stream flow past his property for assthetic or
other purposes only so long as no one "diverted" and "appropriated
the water to beneficial uses".

In the case of Sandpoint Water & Light Company v. Panhandle

Development Company, 11 Idaho 405, 83 Pac., 347 (1905), one of the

early court recitations was made concerning a comparison between
the constitutional method of appropriation and the permit system.
At pages 413 and 414 of the opinion, the Court discusses the neces-
sary elements of an appropriation with the following language:
"A person desiring to appropriate the waters of
a stream may do so either by actually diverting the

water and applying it to a beneficial use, or he may

—-10-
S7 7108
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pursue. the statutory method by posting and recording
his notice and commencing and prosecuting his work
within the statutory time."

At page 414:

"In such case the appropriation is initiated by
the posting of the notice, and an inchoate right
thereby arises which may ripen into a legal and
complete appropriation upon the final delivery of
the waters to the place of intended use. In other
words, by pursuing the successive steps prescribed
in the statute and completing his diverting works
and applying the water to a beneficial purpose,
the appropriation is completed."

At Volume 5, No., 1, of the Idaho Law Review (1968), pages 20

and 21, there is also a discussion of the diversions and appropria-
tions to beneficial use as developed in Idaho.

The primary element of the appropriation doctrine is posses-
sion of the water., The doctrine actually grew from the law of
"capture" originated in Colgrado. Colorado alsc has similar con-
stitutional provisions "that the right to appropriate water can
never be denied.,”

Robert Emmet Clark discusses the basis of the appropriative

right at Volume 1, Water and Water Rights (1967), at page 295 and

296, The following quote is included in the discussion:
"...In states that do not have an administrative

system or do not hold that system to be the exclu-

sive method for acquiring a water right, priority is

determined by the first substantial act that leads

to diversion and use."

Dr. Clark also discusses the measure of the appropriative
right at pages 296 and 297, but in the discussion acknowledges that

diversion is an essential element of the appropriation.

The authors of the Land and Water Law Review "Comment on

Recreational Use of Water" take the position that a diversion is not
a necessity. On page 218 of Volume 1 (1966), these writers suggest
that the criteria has been met when an application fior permit is
filed defining the amount of water which the recreational appro-
priator desires to obtain, However, they do point ocut problems
that could occur in states which have not strictly adhered to the

-11-
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mandatory permiﬁ system. For example, in Idaho (if the constitu-
tional method is still alive in spite of the recent mandatory
permit system amendments), who is to know what recreational and
scenic beauty rights have been acquired. These authors point out
that it is a pretty simple matter to determine when an actual
physical diversion has been made, but that fishing a particular
stream on Monday, Wednesday and Friday, and constitutionally
acguiring a water right by such conduct, leads to additional
administrative chaos,.

Some California cases have good language on the requirement
that a technical diversion muét exist. In the California decision

of Simons v. Inyc Cerro Gordo Mining & Power Company, 192 Pac, 144

(1920), at page 150 of that decision, the Court discussed the rules

and a previous California case:

"The right is the right to the 'use', and it can
be acquired only by 'priority of possession'; i.e.,
by actual diversion with a bona fide intent to use
the water for a beneficial purpose. In Kelly v.
Natoma Water Co,, 6 Cal. 105, it was that--

"'Possession oxr actual appropriation, must
be the test of priority in all claims to
the use of water, whenever such claims are
not dependent upon the ownership of the
land through which the water flows.'

"To constitute a valid appropriation of water,
three elements must always exist: (1) An intent to
apply it to some existing or contemplated beneficial
use; (2) an actual diversion from the natural channel
by some mode sufficient for the purpose; and (3) an
application of the water within a reasonable time to
some beneficial use., ..."

"As to the second element of a valid appropriation,
namely, that there must be an actual diversion, it
is the fact of diversiocn, and not its mede, that is
material, Ordinarily a diversion is accomplished by
a ditch, canal, pipe line, and the 1like, but any mode
may be resorted to which, under the circumstances,
proves effective."

CONCLUSION

To approve Application No, 37-7108, the Director must be able
to satisfy the three tests as reguired by the three points of law

=12~
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certified in the stipulation. An adverse finding to the Depart-
ment of Parks on any one of the three questions is fatal to the
application. To otherwise hold would be to establish a semi-
riparian doctrine of water law in a state where the courts have
consistently abrogated the riparian doctrine, To allow an appro-—
priation of water without a diversion could open Pandora's box so
far as Idaho water law is concerned. If the present law is not
what the people of Idaho desire, then proper constitutional and
statutory changes should be made. To allow everyone walking down
the street to declare to himself that he has a water right is to
undermine the basic element of Idaho's property law and economy,
its water, Let us think most seriously before rendering a decision
which could possibly lead our state into a position where every
existing water right is placed in jeopardy and future development
is a near impossibility.

Respectfully submitted,

)

Oifas A . o144

Parry, Robertscn, Daly & Larson

P, 0. Box 525

Twin Falls, Idaho 83301

Attorneys for Protestants

Idaho Water Users Association

(formerly Idaho State Reclamation
Association),

Twin Falls Canal Company, and

North Side Canal Company
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF

WATER ADMINISTRATION OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 27-7108,

in the Name of the State of Idaho,
Department of Parks

(Malad Canyon Springs)

The scope of the proceeding and the discussion of the
limitation upon the State of Idaho in the matter of appro-
priation of waters from a natural stream appear to be adequately
and accurately discussed in the brief filed on behalf of Gem’
Irrigation District and Owyhee Project South Board of Control,
with which we fully concur, and nothing could be gained by
répetition of those principles already lucidly stated.

(a) It would almost seem that the decision inrthé Enking
case and the Constitutional prohibition thereby firmly establish-
ed disposition of all issues in the matter, and most certainly
disposes of issue (a).

(k) The second issue necessarily requires a defini-
tion of the "appropriation" described in Section 67-4307, Idaho
Code, as applied to the présent facts. The decision in Low
v. Rizor, 25 Ore 551, 37 P 2d 82 defines the essentials of
appropriation as:

"To constitute a valid appropriation of water, three

elements must always exist: First, an intent to apply

it to some beneficial use, existing at the time

or contemplated in the future; second, a diversion from

the natural channel »y means of a ditch, canal, or

other structure; and, third, an application of it, with-~

in a reasonable time, to some useful industry, Black's
Pom Water Rights, 48-51."

J$7 708 .



"In oxder, therefore, to constitute a valid appro-
priation of water, within the meaning of that term
as understood by the decisions of this court and the
laws of the state, and, as we believe, by the decisions
of the courts and laws of other states in the arid region,
there must ke an actual diversion of the same, with
intent to apply it to a beneficial use, followed by an
application to such use within a reasonable time.
McDonald wv. Mining Co., 13 Cal. 220; Larimer Co. R. Co.
v. People, 8 Colo. 614, 9 Pac. 794; Ft. Morgan Land &
Canal Co. v. South Platte Ditch Co., 18 Col. 1, 30 Pac.

. 1032, 36 Am. St. Rep. 259; Lowe v. Rizor, 25 Or. 551,
37 Pac. 82; Ditch Co. v. Bennett:; 30 Or. 59, 45 Pac.
472, 60 Am. St. Rep. 777; QOffield v. Ish, 21 Wash., 277,
57 Pac. 809; .Reservolir Co. v Southworth (Colo.) 21 Pac.
1030, 4 L. R. A. 767; Simmons v. Winters (Or.) 27 Pac.
7, 28 Am. St. Rep. 727; Charnock v. Higuerra, 111 Cal. 473,
44 Pac. 171, 32 L. R. A. 190, 52 Am. St. Rep. 195.
While this court has never keen required in its
decisions tc thus formally state the rule, yet an
examination of the various cases which have been bhefore
it, and the large number of legislative diversions of
water to be one of the essential elements of an
appropriation, within the meaning of that term. Under
the rule announced akove, the rights of the respondents
to the use of the waters of Reese river did not have
their inception on the 15th day of March, 1863. Their
rights were not initiated by settlement upon the land,
by having the same surveyed, or by making the
boundaries thereof. No actual diversion was made on that
date, and for a period of several years after, as appears
from the facts stated. Cutting wild grass produced
by the overflow of the river, or, as expressed by the
witnesses, by the water of Reese river coming down
and spreading over the land, was not an appropriation
of that water, within the meaningvof that term.

The doctrine of riparian rights has been thoroughly
rejected by the state of Idaho:

Jones v McIntire
60 Idaho 338

Albion-Idaho Land Company v Naf Irrigation Company
97 Fed. 24 439

Hitchinson v Watson Slough Ditch Co,
16 Idaho 484.

but regardless of whether the use described is truly a

riparian right, it is not an appropriation. The historic

-2
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placement of waters within the stream ked ig either an Act
of God or an act of nature, as the viewer perceives it. Man
had nothing to do with it. Man has everything to do with
appropriation.

{c) Article Xv, Section 3 of the Constitution clearly
and explicitly requires a diversion of the water in order to
establish ah appropriation. The use of the conjunctive in
joining the required action "to divert and appropriaté"
permits no seperation. The two go hand in hand.

See

Low w Rizor

Walsh v Wallace

Hutchinson v Watson, etc. supra

See also

Cantlon v Carter

88 Idaho 179, 397 P 24 76l

CONCLUSION

The clear provision of the Constitution answers each of
the posed questions in the negative. Until the constitutional
bar is removed as is indicated.by the brief filed on behalf
of the Gem Irrigation District and Owyhee Project South, Board
of Contract, the result sought by Section 67-403 Idaho Code,
regardless of how beneficial it may otherwise be, cannot
be attained.

" Respectfully submitted,

GIVENS & GIVENS

e eerer

Réyﬁénd D. Givens
Protestant Boise Project Board of
Control

500 Washington Street, P.0O. Box 964
Boise, Idaho 83701
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I hereby certify that I served a true and correct
copy of the foregoing Brief of Protestant, Boise Project
Boafd of Control upon Mr. Maurice H; Greene, Attorney at
Law, P.0O. Box 5402, Boise, Idaho, 83705; Mr. John A. Rosholt
of the firm of Parry, Pobertson, Daly & Larscon, P.0. Box
525, Twin Falls, Idaho 83301; and Mr. John Magel, Deputy
Attorney General, Department of Parks, State House, Boise,
Idaho, by mailing them a copy of the 23rd day of February,
1972, enclosed in a sealed envelope with postage prepaid
at the above addresses. I further certify that there is a
regular communication by mail witbinjBoise City and said

addresses.

Raymond D. Givens
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 27-7108,

in the Name of the State

of Idaho, Department of Parks
(Malad Canyon Springs)

N St St Nl N Nt N

Pursuant to an Order dated the 24th day of January,
1972, by the Department of Water Administration, this Brief
focuses upon the following three questions set forth in the
Order:
A. Are the uses described in Idaho Code,
§67-4307, "beneficial uses” so as to

support an appropriative water right
under the Idaho Constitution?

B. 1Is it comnstitutional in Idaho for a
state agency to appropriate, without
explicit constitutional authorization,
the waters of a natural stream and
thereby to obtain a water right having
a priority over water rights of pri-
vate persons who have appropriations
on said stream made subsequent in time
to that of the state agency?

C. Can there be created a valid appropria-
tive water right in Idaho without an
actual, physical reduction of the water
claimed to possession through an actual
diversion of the water from, or artificial
control of the water in, the water's
natural locus or condition?

AESTHETIC OR RECREATIONAL VALUES
CONSTITUTE "BENEFICIAL" USES WITHIN
ART. 15, §3, IDAHO CONSTITUTION

AND §42-101, IDAHO CODE

Art. 15, §3, Idaho Constitution, establishes the

right to appropriate the unappropriated waters of the State

of Idaho and reads as follows:

R W08



'. . .l‘

"§3. WATER OF NATURAL STREAM--RIGHT
TO APPROPRIATE--STATE'S REGULATORY
POWER=-~PRIORITIES.=-~The right to di-
vert and appropriate the unapprop-
riated waters of any natural stream
to beneficial uses, shall hever be
denied, except that the state may
regulate and limit the use thereof
for power purposes. Priority of ap-
propriation shall give the better
right as between those using the wa-
ter; but when the waters of -any nat-
ural stream are not sufficient for
the service of all those desiring
the use of the same, those using the
water for domestic purposes shall
(subject to such limitations as may
be prescribed by law) have the pref-
erence over those claiming for any
other purpose; and those using the
water for agricultural purposes shall
have preference over those using the
same for manufacturing purposes. And
in any organized mining district
those using the water for mining pur-
poses or milling purposes connected
with mining, shall have preference
over those using the same for manu-
facturing or agricultural purposes.
But the usage by such subsequent
appropriators shall be subject to such
provisions of law regulating the tak-
ing of private property for public and
private use, as referred to in section
14 of article I of this Constitution."

Under the Constitution, in order to obtain a valid
appropriation, the water so appropriated must be put to a
beneficigl use. However, while the Constitution does not de-
fine beneficial uses, it does state the relative preferences

of certain beneficial uses:
". . . but when the waters of any nat-
ural stream are not sufficient for the
service of all those desiring the use
of the same, those using the water for
domestic purposes shall (subject to
such limitations as may be prescribed
by law) have the preference over those
claiming for any other purpose; and
those using the water for agricultural
purposes shall have preference over
those using the same for manufacturing
purposes. And in any organized mining
district those using the water for min-
ing purposes or milling purposes con-
nected with mining, shall have prefer-
ence over those using the same for man-
ufacturing or agricultural purposes.'
Art, 15, §3, Idaho Constitution (1949)

~2- e 7108



Art, 15, §3, Idaho Constitution, however, does not

provide an exclusive list of all possible beneficial uses.
Uses other than those specified in Art. 15, §3, are recog-
nized as "beneficial uses'" for which appropriations may be

made. Section 42-101, Idaho Code, in declaring the waters of

the State to be public waters rovides that they may be ap-
P > P
propriated for "any beneficial purpose'. Hutchins, in his

work on The Idaho Law of Water Rights, states as follows:

"The water rights statute provides that
the appropriation must be for some use-
ful or beneficial purpose, without plac-
ing any limitation upon purposes that
would be considered useful or beneficial;
and the so called "constitutional" or
non-statutory appropriations likewise
may be made, apparently for any useful
or beneficial purpose.' Hutchins, The
Idaho Law of Water Rights, p. 38 (1956)

Kinney, in his work on irrigation and water rights,

makes the following statement:
", . . and, in general, we will say that
any purpose which is useful, or bene-
ficial may be the object of such approp-
riation. In some states, however, cer-
tain uses are given preference right by
statute, but where this is not the case
as a general thing, any use which is
beneficial may claim its right in the
order of its priority with the other
rights claimed from the same strain.
As we stated in the first addition of
this book, the purpose contemplated for
the use of water may be irrigation for
agricultural or horticultural purposes,
mining, milling, manufacturing, domestic
or any other purpose for which water is
needed to supply the natural and arti-
ficial wants of man, provided it be for
a bepneficial use.” (Emphasls added)

and as was said in a recent federal case:

"The courts have not defined, because as
yet they are unable to define, the exact
boundaries of the territory known as
'beneficial use'. Therefore, as to what

_is a beneficial use must depend upon the
facts and circumstances surrounding any
particular use, until that use has been
defined by the courts as beneficial.”
(Emphasis added) Kinney, Irrigation and
Water Rights, 2d. Ed., §690 (1912)

-3-
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In order to determine whether the use of water for its
aesthetic value is a "beneficial use', one must look to case
-decisions for an analysis of the term ''beneficial use". Also,
one should attempt to determine the 'value'" of the aesthetic
use of water and then decide whether or not it is of such
"benefit'" as to be considered "beneficial' within the meaning

of Art. 15, §3, Idaho Constitution, and §42-101, Idaho Code.

In considering the importance of aesthetic values, it
is worthwhile to note that in recent years courts have held
that protection and preservation of aesthetic and scenic values
are proper objects of legislatiom.

In Yellin, Visual Pollution and Aesthetic Regulation,

46 Los Angeles Bar Bulletin, No. 11, Sept. '71, at p. 425, the
history or aesthetic regulation is briefly traced as follows:

"The legal basis for aesthetic regulation
has evolved greatly since the beginning
of this century. Excerpts from several
leading opinions provide an illustration
of this change in judicial, and community,
thinking:

"In 1909: 'Aesthetic considerations are
a matter of luxury and indulgence rath-
er than of necessity and it is neces-
sity alone which justifies the exercise
of the police power to take private prop-
erty without compensation.' (Citing People
ex rel M. Wineburgh, ADV v, Murphy, 195
N.Y. 126, I88 N.E., 17, 20 2[939;

"And in 1925: 'It is commendable and
desirable, but not essential to the
public need that our aesthetic desires
be gratified . . . Certain legislation
mig ht consider that it was more import-
ant to cultivate a taste for jazz than
for Beethoven, for posters than for
Rembrandt, for limericks than for
Keats . . . the world would be a con=
tinual seesaw if gesthetic considera-
tions were permitted to govern the use
of the police power.' (Citing City of
Youngstown v. Kahn Bros. Building Co.,
112 Ohio Statutes 654, 148 N.E. 842,
844 (1925).

32 2108



"By 1954, however: 'The concept of
public welfare is broad and inclus=~
ive . . . the values it represents
are spiritual as well as physical,
aesthetic as well as monetary. It
is within the power of the legisla-
ture to determine that the community
shall be begutiful as well as healthy,
spacious as well as clean, well bal-
anced as well as carefully patrolled
« « « 1f those who govern the Dis~-
trict of Columbia decide that the
nation's capitol should be beautiful
as well as sanitary, there is noth-
ing in the Fifth Amendment that
stands in the way.' (Emphasis added)
(Citing Berman v. Parker, 348 U.S.
26, 32-33 (1954)

"And six years ago:; 'There is grow-
ing judicial recognition of the
power of a city to impose zoning
restrictions which can be justified
solely upon the ground that they
will tend to prevent or minimize
discordant and unsightly surround-
ings. This change in attitude is a
reflection of the refinement of our
tastes and growing appreciation of
cultural values in a maturing so-
ciety. The change may be ascribed
more directly to the judicial expan-
sion of the police power to include
within the concept of the "general
welfare" the enhancement of the citi-
zen's cultural life.' (Emphasis added)
(Citing Oregon City v, Hartke, 240
Ore. 109, 400 p.2Zd 255 {1965), at p.
426.)

In Wes Outdoor v. Goldberg, 1 Environmental Reporter,

1172, (N. J. 1970), a New Jersey statute authorized the trans-
portation commissioner to condemn property for landscaping and
a roadside development apprbpriate for the restoration, preser-
vation and enhancement of :Sceénic. beauty adjacent to federal
‘aid highways. Plaintiffs owned lands sought to be condemned
under the statute and brought the action, contesting the com-
missioner's power to condemn on the ground that the statute
was unconstitutional for lack of an adequate standard to guide
him in the selection of lands to be taken for the designated

purpose. Plaintiffs argued that the words ''scenic beauty"
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were to vague to be employable as an objective guide. 1In
effect, they argued that the ''restoration, preservation and
enhancement of scenic beauty' did not adequately define a
public purpose and the legislature therefore failed to artic-
ulate an intelligible guiding principle. Holding the statute
valid, the court said:

"To paraphrase the language of the
statute, what the legislature here
sought, was the restoration, pres-
ervation and enhancement of the nat-
ural condition of land adjacent to
the federal highway system. The act
contemplates that there is a certain
basic beauty and natural terrain and
vegetation unspoiled by the hands of
man, which it proposes to recapture
or maintain. Although the extent to
which each individual finds a specific
landscape beautiful must be determined
by a subjective test, this does not
denote that there is no catholic cri-
terion for the ascertainment of whether
any scenic beauty exists in a given
panorama. 'Scenic beauty' is con-
cerned with such manifold possible
situations that it does not lend it-
self to a more specifically detailed
descriptive statement. A tabulation
of the various possible elements con-
stituting scenic beauty is well nigh
impossible, The present interest in
ecology and conservation demonstrates
the necessity and public purpose of
preserving land, as nearly as possi-
ble, in its native state. We have no
hesitancy in stating that the restor-
ation, preservation and enhancement
of scenic beauty adjacent to public
highways is a public use for the pub-
lic welfare, filling a social need
of our times. Hence, the power to
acquire lands for that purpose is be-
yvond judicial interference. (Cita-
tions omitted), 1 Environmental Rptr.
1172, 1174.

The above citations clearly establish that aesthetic
or scenic values are of such importance to be the subject of
valid police power regulation devised to preserve and enhance
s uch values. Thus, aesthetic or scenic uses of water should

constitute a 'beneficial use' under Art. 15, §3, Idaho Constitu-

tion, and §42-101, Idaho Code, so as to permit an appropriation

of water for its "aesthetic' or "scenic'" wvalue.

6=
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In view of the fact that there has never been an exact
definition of beneficial use the legislature, as well as the
courts, may determine what constitutes a "beneficial use'. 1In

§67-4307, Idaho Code, the legislature stated:

"The preservation of water in the area
described for its scenic beauty and
recreational purposes is necessary and
desirable for all citizens of the State
of Idgho and is hereby declared to be a
beneficial use of such water."

As the legislature has clearly stated that the scenic beauty
of water is a beneficial use, there is now no question but
that the aesthetic value of water is a beneficial use within

Art, 15, §3, Idaho Constitution, and §42-101, Idaho Code, so

as to permit an appropriation of water for its scenic or

aesthetic use.

11,

THE IDAHO CONSTITUTION
DOES NOT FORBID A STATE AGENCY
FROM MAKING AN APPROPRIATION

The first sentence of Art. 15, §3, Idaho Constitution,

reads in part as follows:

"

. « « + The right to divert and ap-

propriate the unappropriated waters

of any natural stream to beneficial

uses, shall never be denied, except

that the state may regulate and

limit the use thereof for power pur-

poses . . . "

The right to divert and appropriate waters applies only to
those waters which are unappropriated, the question then
being whether or not the state may lawfully restrict the
place of appropriation of certain waters by the public by
"appropriating' the waters in place in the name of the State

or an agency thereof.
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ldaho Cede, §42-202, provides:

"42-202, APPLICATION TO APPROPRIATE
WATER--CONTENTS~-FILING FEES--DIS~
POSITION OF FEES~-RECORD OF RECEIPTS.
~-For the purpose of regulating the
use of the public waters and of estab-
lishing by direct means the priority
right to such use, any person, assoc-
iation or corporation hereafter in-
tending to acquire the right to the
beneficial use of the waters of any
natural streams, springs or seepage
waters, lakes or ground water, or
other public waters in the state of
Idaho, shall, before commencing of
the construction, enlargement or ex=-
tension of the ditch, canal, well, or
other distributing works, or perform-
ing any work in connection with said
construction or proposed appropriation
or the diversion of any waters into a
natural channel, make an application
to the department of reclamation for
a permit"to make such appropriation

The above section from the ldaho Code merely provides the

method by which the above-enumerated classes may obtain an
appropriation. It does not specifically prohibit the State
of Idaho or an agency thefeof from making an appropriation
itself, nor is there any express provision in Art, 15, Idaho

Constitution, forbidding the State of Idéhoﬂx1‘mhke an ap-~

propriation.

In State v. Enking, 56 Idaho 722, 58 P.2d 779 (1936),

The Idaho Supreme Court held that the Water Conservation
Board of the State of Idaho could not withdraw from private
appropriation the unappropriated waters of the State of Idaho.
It is important at this point to understand the reasoning be-
hind that decision, Page 732 of that decision reads in part

as follows:
* * *

"Now it is clear that this attempts to
authorize the Board to appropriate any
or all the unappropriated public waters
of the state, and thereby to withdraw

LR T
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them from private appropriation by

any person who may desire to comply
with the Constitution and statute in

the diversion and appropriation of
public waters. By this act the Board
may rise superior to a settler or land
owner in withdrawing waters from di-
version and use and the settler be
thereby forced to ultimately pay arbi-
trarily fixed water rates for the use

of water he might otherwise have been
able to personally divert and apply to

a beneficial use.* In addition to
authorizing the Board to withdraw un-
appropriated water from private approp-
riation, this act also authorizes the
Board to condemn private water*rights
for the purposes of carrying on the pro-
posed enterprises the act contemplates.
(Sec. 4.) We are not discussing what
the Board is actually doing, but rather
what the act authorizes it to do. (Boise~
Payette Lumber Co. v. School Dist., 46
Ida. 403, 268 P. 26; Atkinson v. Board
of Ada County Commrs., 18 ILda. 282, 108
P, 1046, 28 L.R.A,, N.S., 412.) If the
Board is merely an arm of the state
performing 'governmental functionms,'

it cannot, in fact of these constitu-
tional provisions be authorized to with-~
draw from private appropriation the
unappropriated waters of the state. In
other words, the state cannot by legis-
lative act authorize its own agency to
monopolize or withdraw the very rights
that sec. 3 of art. 15 of the Constitu-
tion says 'shall never be denied' the
people of the state. (State v. Twin Falls
etc., Water Co., 30 Ida. 41, 6/, lbb

P. 220.) (Emphasis added)

"The people of Idaho adopting the Con-
stitution thought it a matter of pri-
mary importance that they insert in
the fundamental law of the state an
express prohibition against the legis-
lature ever, by any kind of legisla-
tion, taking away from the humblest
settler the right 'to divert and ap-
propriate' any of 'the unappropriated
waters of any natural stream to bene-
ficial users.' (Sec. 3, art. 15, Const.)
The legislature cannot circumvent or
thwart that purpose by creating either
a state agency or a special corporation
and vesting it with power to appropriate
and sell the unappropriated waters of
the state (sec, 15 of the act) or con-
demn waters already appropriated (sec.
4) .. . ."(Emphasis added)

Note that the Court's concern was directed not to what the
Board had actually done, but to the potential abuse permis-

sable under the statute. It is apparent that the Court was

F7 TIO8
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afraid of the situation which may arise in which the agency
appropriating water may attempt to sell the appropriated

water back to the public at a profit, which in the minds of
the court would circumvent the intent of Art. 15, §3, Idaho

Constitution. In short, the decision in Enking, supra, is

not to be read as specifically prohibiting the State of Idaho
or an agency thereof from making a valid appropriation, but
rather as prohibiting the State from making mass appropria-
tions and then in turn reselling the appropriated water to
the public. At the time of Enking, had there been a doc-
trine prohibiting the State from appropriating, the decision
would have turned on that doctrine rather than on the po-
tential for the State's appropriating and then selling the
waters so appropriated. Under the "Public Trust Doctrine',
it would be impossible for the State, after having once
appropriated the water in trust for the public at large to
resell it back to the public at a profit.
In Sax, ""The Public Trust Doctrine in Natural Resource
Law: Effective Judicial Intervention', 68 Michigan Law Review,
No. 3, Jan. '70, beginning at p. 484, an outline of the Public
Trust Doctrine is set forth as follows:
"Other than the rather dubious notion
that the general public should be
viewed as a property holder, there is
no well conceived docturnal basis that
supports a theory under which some in-
terests are entitled to special judi-
cial attention and protection. Rather,
there is a mixture of ideas which have
floated rather freely in and out of
American public trust law. The ideas
are of several kinds, and they have
received inconsistent trea tment in the
law.
"The approach with the greatest histor-
ical support holds that certain inter-
ests are so intrinsically important to

every citizen that their free availa-
bility tends to mark society as one of

=10~
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citizens rather than of serfs. It

is thought that, to protect those
rights, it is necessary to be espec-
ially wary, lest any particular in-
dividual or a group acquife:.the power
to control them. The historic public
rights of fishing and navigation re-
flect this feeling; and while the par-
ticular English experience which gave
rise to the controversy over those
interests was not duplicated in America,
the underlying concept was readily
adopted. Thus, American law courts
held it 'inconceivable' that any per-
son should claim a private property
interest in the navigable waters of
the United States. It was from the
same concept that some of the lan-
guage of the Northwest Ordinance was
taken:

'The navigable waters leading
into the Mississippi and St.
Lawrence and the carrying
places between the same, shall
be common highways, and for-
ever free, as well to the in-
habitants of the said territory
as to the citizens of the United
States . . . without any tax,
impost, or duty therefor. (Citing
an Act of July 13, 1787, Art. 4,
1 Statute 51) . . .

b b ala
% ke ~

""Finally, there is often a recognition,
albeit one that has been irregularly
perceived in a legal doctrine, that cer-
tain uses have a peculiar public nature
that makes their adaption to private
use inappropriate. The best known ex-
ample is found in the rule of water law
that one does not own a property right
in water in the same way he owns his
watch or his shoes, but that he owns
only a usufruct--an interest that in-
corporates the needs of others. It
is thus thought to be incumbent upon
the government to regulate water uses
for the general benefit of the commun-
ity and to take account thereby of the
public nature and the interdependency
which the physical quality of the re-
source implies.

% % %
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"Of all existing legal doctrines, none
comes as close as does the public trust
concept to providing the point of in-
tersection for the three important in-
terests noted above. Certainly the
phrase 'public trust' does not contain
any magic such that special obligations
can be saild to arise merely from its
incantation; and only the most manipu-
lative of historical readers could ex~
tract much binding precedent from what
happened a few centuries ago in England.
But that the doctrine contains the seeds
of ideas whose importance is only begin-~
ning to be perceived, and that the doc-
trine might : easily promote needed legal
development can hardly be doubted . . .
One who searches through the reporting
cases will find many general statements
which seem to imply that a govermment
may never alienate trust property by
conveying it to a private owner and
that it may not affect changes in the
use to which that property has been
devoted. . . . but a careful examina-
tion of the cases will show that the
excerpts just quoted and almost all
other statements are dicta and do not
determine the limits of the state's #
legitimate authority in dealing with
trust lands. Unfortunately, the case
law has not developed in any way that
permits certainty about the outer
limits of state power. Nonetheless,
by examining the diverse and often
loosely written opinions dealing with
public lands, one may obtain a reason-
ably good picture of judicial attitudes

"The first point that must be clearly
understood is that there is no gen-
eral prohibition against the disposi-
tion of trust properties, even on a
large scale. A state may, for exam-
ple, recognize private ownership in
tidelands and submerged lands below
the high water mark; indeed, some
states have done so and have received
judicial approval. Still, courts do
not look kindly upon such grants and
usually interpret them quite restrict-
ively, and apply a more rigorous
standard than is used to analyze con-
veyances by private parties. In this
connection, courts have held that
since the state has an obligation as
trustee which it may not lawfully di-
vest, whatever title the grantee has
taken is impressed with the public
trust :and must be read in conformity
with it. (Emphasis added)

-12-
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* * *

"These judicial cases suggest the ex-
tremes of the legal constraints upon
the States: no grant may be made to
a private party if that grant is of
such amplitude that the state will ef-
fectively have given up its authority
to govern it, but a grant is not il-
legal solely because it diminishes in
some degree the quantum of judicial
uses.

* £ *

"The most celebrated public trust case
in American law is the decision of the
United States Supreme Court in Illinois
Central Railroad Company v. ILllinois
(Citing 146 U.S, 387, 1892)., In 1869,
the Illinois legislature made an exten-
sive grant of submerged lands, in fee
simple, to the Illinois Central Rail-
road. That grant included all the land
underlying Lake Michigan for one mile
out from the shore line and extending
one mile in length along the central
business district of Chicago--more than
one thousand acres of incalculable
value, comprising virtually the whole
commercial waterfront of the city. By
1873 the legislature had repented its
excessive generosity, and it repealed
the 1969 grant; it then brought an
action to have the original grant de-
clared invalid.

"The supreme court upheld the state's
claim and wrote one of the very few
opinions in which an express convey-
ance of trust lands has been held be-
yond the power of the state legisla-
ture . ., . The court stated that the
title under which I1linois held navi-
gable waters of Lake Michigan is 'dif-
ferent in character from that which
the state holds in lands intended for
sale.' . . . is a title held in trust
for the people of the state and that
they may enjoy the navigation of the
waters, carry on commerce over them,
and have liberty of fishing therein
free from the obstruction or infer-
ences of private parties. (Citing
146 U.S. at 452.)

-13-
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"With this language, the court artic-
ulated a principle that has become
the central substantive thought in
public trust litigation. When a
state holds a resource which is
available for the free use of the
general public a court will look
with considerable skepticism upon
any governmental conduct which is
calculated either to relocate that
.resource to a more restricted use
or to subject public uses to the
self interest of private parties.”
Sax, 'The Public Trust Doctrine of
Natural Resource Law: Effective
Judicial Intervention', 68 Michigan
Law Review No. 3, pp. 484-490.

By virtue of the Public Trust Doctrine outlined above, it is
apparent that the precise fear of the court in determining

the Enking, supra, case has been dispelled. Under the

Public Trust Doctrine, it would be impossible for the State
of Idaho, having once appropriated water in trust for the
public to sell the water back to the public or dispose of it
in any manner which would in a substantial way, defeat the
primary objective of the original appropriation.

Having disposed of the main problem contemplated by

Enking, supra, there is no other authority that would sup-

port the position that the State cannot appropriate water for neither

the Constitution nor the Idaho Code specifically prohibit

appropriations by the State.

ITI.

IN ORDER TO MAKE A VALID APPROPRIATION,
THERE NEED NOT BE AN ACTUAL DIVERSION

In order to apply the waters of Malad Canyon to the

beneficial use contemplated by §67-4307, Idaho Code, it is

not necessary that there be an actual diversion on the part
of the appropriator. Appropriation of water for its "aes-
thetic value" is not a consumptive appropriation as are

appropriations made for domestic, agricultural, mining, or

-14-
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manufacturing purposes. Because aesthetic or recreational
uses are not ""consumptive'', it is inconceivable that in order
to apply water to those uses, one must first divert the water
from the natural flow of the stream. The appropriation con-

templated by §67-4307, Idaho Code, in no sense diminishes the

quantity of water available for private appropriation, but
merely limits the place of appropriation.

The act of diverting water from its natural stream
provides a means of measuring quantitative appropriation.
With respect to consumptive uses, the requirement of a di-
version is necessary in order to ascertain the amount of
water in any given stream that may become subject to future
appropriation; for once the entire quantity of water in any
given water course has been appropriated, (taking under account
return flow, etc.) further appropriation is imposdible. However,
where aesthetic or recreational appropriations are involved,
there is no need to determine the quantitative flow "approp-
riated", as the actual stream flow remains undiminished.
Therefore, the reason requiring a diversion for consumptive
uses ceases to exXist.

In cases involving consumptive uses, accomplishment
of the use itself requires a diversion, but to require diver-
sion to the scenic or recreational uses set out in §67-4307,

Idaho Code, would defeat the purpose of the appropriation.

If recreational and aesthetic uses be deemed "beneficial'

uses within Art. 15, §3, Idaho Constitution, it is incon-

ceivable to require a diversion to such uses, thereby thwarting

the benefit contemplated.

-15-
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The applicants are cognizant of the fact that there

are cases in other jurisdictions which purportedly require

an actual diversion in order to obtain a valid appropriation.

However, these cases, in requiring an actual diversion, deal

with consumptive uses of water. As is pointed out herein, the

use contemplated by §67~4307, Idaho Code, is mot a consumptive

use. Further, those cases long precede the trend toward
judicial recognition of the importance and validity of laws
conserving and enhancing scenic and recreational values. For
these reasons, we submit that such cases cannot control the
outcome hereof.

Respectfully submitted,

W. ANTHONY PARK
Attorney General

JOHN MAGEL
Deputy Attorney General

A

Afsistant Attorrey General
State of Idaho
Statehouse, Boise, Idaho 83707

ATTORNEYS FOR APPLICANIS
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P. 0. Box 525 :
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MAURICE H, GREENE
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2619 Camas Street
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Danartment of Water Administration

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION
FOR THE STATE OF IDAHO

In the Matter of Application
for Permit No. 27-7108, in

the Name of the State of Idaho,
Department of Parks

(Malad Canyon Springs)

REPLY BRIETF

Nt S N N et

In the briefs submitted by the various protestants,
a point was raised which was not in the applicant's brief
dated February 23, 1971. The protestants contended that to
permit the appropriation contemplated by §67-4307, Idaho
Code, is to impose the "riparian' doctrine on the Idaho law
of water rights.

At page 5 in the brief of protestant sﬁbmitted by
Maurice H. Greene, it is stated:

"In other words, it is contemplated that
the appropriation is for the sole purpose
of freezing the natural stream flow in
the natural stream channel. Nothing is
contemplated in connection with the use
of water, except that it remain in the
natural stream channel.

"Protestants parties to this brief have
attempted to analyze this so-called ‘ap-
propriation' of water. Notwithstanding
that the legislature has, by statutej
termed the use of the water to constitute
an appropriation, protestants cannot help
but believe that there is no 'appropria-
tion'. 1In fact, what the legislature has
attempted to do, under the guise of an
'appropriation’, is to create a riparian
right in the water, a right that does
not exist in the public water of the
State of Idaho;"

and at page 10 in the brief submitted by John A. Rosholt,
there is an implication that the appropriation sought by

the Department of Parks in the Malad Canyon case may be

REPLY BRIEF
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considered to be an extension of the riparian doctrine and
not an appropriation pursuant to the doctrine of prior ap-
propriatiom.

The underlying theory of the riparian doctrine is
that the 6wners of land bordering upon a stream have equal
rights to the use of the water in the stream. Each riparian
owner is entitled to the natural flow of the stream past his
land, undiminished in quantity and unimpaired in quality.
Thus, riparian ownership of lands bordering waters is basic
to the riparian doctrine of water rights. On the other
hand, the doctrine of prior appropriation emerges from an
entirely different set of principles., 1Its two cardinal
principles are that "beneficial use'" of water, not land
ownership, is the basis of the right to water, and that
priority of use, not equality of right, is the basis of
the division of water between appropriators when there is
not enough for all. The applicant herein is seeking this
"appropriation" of water not on the basis of land owner-
ship, but on the basis that it wishes to appropriate water
for its "beneficial use'".

The applicant has previously discussed the nature
of beneficial use and it would serve no purpose to reiterate
the arguments made by the State in regard to this question.
Although protestants rely on decisions from the State of
Colorado in support of their position regarding beneficial
uses, the applicants make reference to the case of Empire

Water and Power Company v. Cascade Town Company, 205 F. 123,

(8th Cir. 1913), which concerned itself with the problem of
whether or not recreational or aesthetic uses should be

considered beneficial uses. While the Empife, supra, case

REPLY BRIEF - P.2
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was decided in the Federal District Court, the case arose
out of the State of Colorado. 1In that case, the plaintiff
owned a tract of land which had been improved as a summer
resort and the spray of a waterfall on the property watered
surrounding vegetation. The court held that places devoted
to public health, rest and recreation constitute a bene-
ficial use and stated:
""Places such as that described here,

favored by climate conditions, im-

proved ' by the work of man, and de-

signed to promote health by afford-

ing rest and relaxation are assuredly

beneficial." 1Id. at 128.
The Court denied the appropriation; however, the denial was
not.based on the fact that the uses to which the plaintiff
sought to put the water were not beneficial, but that such
uses were wasteful. The use to which the Department of
Parks seeks to place the water in Malad Canyon are similar
to the uses contemplated in the Empire case, supra, however,
in the case involving Malad Canyon; there is no degree of
waste involved, for the use is not a consumptive use; there-
fore, the water cannot be wasted by applying it to the use
contemplated by the State.

The protestants contend that by not requiring an
actual diversion, no valid appropriation may be obtained.
However, it must be remembered that the basis of the ap-
propriation doctrine is not that of diversion but of bene-
ficial use. The diversion is merely physical evidence of an

appropriation to a beneficial use. In 1 University of

Wyoming, Land and Water L. Rev., No. 1, at p. 217, the

authors speak to the question of requiring actual diversion

and state:

REPLY BRIEF - P, 3
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Idaho, Department of Parks, would be an appropriative right
in every sense of the word and within the meaning of the

Idaho Constitution and statutes made pursuant thereto.

DATED This 6th day of March, 1972.

W. ANTHONY PARK
Attorney Ceneral

JOHN MAGEL
puty Attorney (General

-

Bl
AMES G. REID
Assistant Attorney Ceneral
State of Idaho
Statehouse, Boise, Idaho 83707

ATTORNEYS FOR APPLICANTS
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CERTIFICATE OF MAILING

T HEREBY CERTIFY That a true and correct copy of
the above and foregoing Reply Brief was this day mailed to:

JOHN A, ROSHOLT

Attorney at Law

PARRY, ROBERTSON, DALY & LARSON
P. 0. Box 525

Twin Falls, Idaho 83301

MAURICE H., GREENE
Attorney at Law
2619 Camas Street
P. 0. Box 5402
Boise, Idaho 83705

RAYMOND D. GIVENS
Attorney at Law
GIVENS AND GIVENS

500 Washington Street
Boise, Idaho 83702

attorneys for protestants herein.

DATED This 6th day of March, 1972.

G. REID
Agsistant Attorney General
State of Idaho
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Mr. Keith Higginson

State Reclamation Engineer

Idaho Water Department Administration
61k W. State Street

Boise, Idaho 83707

Re: Malad Canyon Springs - Permit No. 37-7108
Dear Mr, Higginson:
I am enclosing herewith a brief of protestants Gem Irrigation
District and Owyhee Project South Board of Contrel in the above-
captioned matter.
As indicated by the Certificate of Mailing, a copy is today being
mailed to Mr., John A. Rogholt, attorney for Malad Canyon Springs.
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 27-7108,

in the Name of the State of Idaho,
Department of Parks

(Malad Canyon Springs)

BRIEF CF PROTESTANTS
GEM IRRIGATION DISTRICT AND

OWYHEE PROJECT SOUTH BOARD OF CONTROL,

MAURICE H. GREEKE, Attorney for
Protestants Gem Irrigation District
and Owyhee Project South Board of Control

2619 Camas Street, P. O. Box 5402
Boise, Idaho 83705

DATED: February 17, 1972

DUE DATE: February 23, 1972
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

In the Matter of Permit
Application No. 27-7108,

in the Name of the State of Idaho,
Department of Parks

(Malad Canyon Springs)

Mt Nt N Mt N N

By order dated January 24, 1972, the Director of the Department of
Water Administration directed interested parties to file a brief on or
before February 23, 1972 on three issues of law., The three issues, as
stated in the Director's order, are:

"A. Is it Constitutional in Idaho for a state agency to
appropriate, without explicit eonstitutional autho-
rization, the waters of a natural stream and thereby
to obtain a water right having a priority over water
rights of private persons who have appropriations on
said stream made subsequent in time to that of the
state agency?

"B. Are the uses described in Idaho Code, §67-4307
"peneficial uses" so as to support an appropriative
water right under the Idaho Constitution?

"C. Can there be created a valid appropriative water right
in Idaho without an actual, physical reduction of the
water claimed to possession through an actual diver-
sion of the water from, or artificial control of the
water in, the water's natural locus or condition?

This brief is submitted on behalf of protestants Gem Irrigation District

and Owyhee Project South Board of Control.
A.

A STATE AGENCY CANNOT
APPROPRIATE WATERS OF A NATURAL STREAM,

Protestants Gem Irrigation District and Owyhee Project South Board
of Control believe that the decision of the Supreme Court in State Water
Conservation Board v. Enking, 56 Idaho 722, 58 P.2d 779, clearly holds that
an act of the Legislature which authorizes a state agency to appropriate
water and thereby withdraw the water from appropriation by other appro-
priators violates Article 15, Section 3 of the Constitution of Idaho. 1In

the Enking case, the Supreme Court said:



"Section 15 of the act, entitled 'Powers and Duties of Board'
furnishes conclusive evidence that the Board so created cannot
be 'performing a governmental function' of the state in the
exercise of the powers conferred by that section, for the
reason that it runs directly counter to see. 3, art. 15,

of the Constitution, which provides among other things that

"The right to divert and appropriate the unappro-
priated waters of any natural stream to beneficial
uses, shall never be denied, except that the state
may regulate and limit the use thereof for power
purposes, ' etc. '

"Section 15 of this act provides:

! . . the Board shall have the right to appropriate
any of the unappropriated waters of this state in the
method provided by law.'

"The section says inter alia:

'The Board shall have power to institute in any of

the Courts of this state, or in any other state, or

in any of the Federal Courts of this state or any
cther state, any actions, suits, and special pro-
ceedings necessary to enable it to acquire, own, and
hold title to lands for dam sites, reservoir sites,
water rights, rights of way or diversion and distri-
buting canals, and lateral ditches, and other means of
distribution of water, and may also in all said Courts
institute, maintain, and prosecute to final deter-
mination any and all actions, suits and special pro-
ceedings necessary to have the unadjudicated water
rights adjudicated upon any stream or source of

water supply from which is derived the water for

such reservoir, diversion and distributing canals,
lateral ditches and other means of distribution of the
water; and said Board may join any and all owners of
waters theretofore appropriated by any person, associa-
tion or corporation from any of the streams of the
State of Idaho, so that adjudication may be had of all
unadjudicated water upon all the streams and sources
of water supply of any project so constructed by said
Board. In all such actions, suits or special pro-
ceedings, costs shall be awarded by the Court as
provided by statute.’

"Now it is clear that this attempts to authorize the Board to
appropriate any or all the unappropriated public waters of the
state, and thereby to withdraw them from private appropriation
by any person who may desire to comply with the Constitution
end statute in the diversion and appropriation of public
waters. By this act the Board may rise superior to a settler
or land owner in withdrawing waters from diversion and use

and the settler be thereby forced to ultimately pay arbi-
trarily fixed water rates for the use of water he might
otherwise have been able to personally divert and apply to

a beneficial use. In addition to authorizing the Board to
withdraw unappropriated water from private appropriation,

this act also authorizes the Board to condemn private water
rights for the purposes of carrying on the proposed enter-
prises the act contemplates. (Sec. 4.) We are not discussing
what the Board is actually doing, but rather what the act

~-2-
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authorizes it to do. (Boise-Payette lumber Co. v. School
Dist,, 46 Ida. 403, 268 Pac. 26; Atkinson v. Board of Ada County
Commrs., 18 Ida. 282, 108 Pac. 1046, 28 L.R.A., N.S., 412) If
the Board is merely an arm of the state performing 'governmen-
tal functions,' it cannot, in face of these constitutional
provisions be authorized to withdraw from private appropriation
the unappropriated waters of the state. In other words, the
state cannot by legislative act authorize iis own agency to
monopolize or withdraw the very rights that sec. 3 of art. 15
of the Constitution says 'shall never be denied' the people

of the state. (State v. Twin Falls etc. Water Co., 30 Ida.

L1, 67, 166 Pac. 220.)

"The people of Idaho in adopting the Constitution thought it

a matter of primary importance that they insert in the funda-
mental law of the state an express prohibition against the
legislative ever, by any kind of legislation, teking away
from the humblest settler the right 'to divert and appropriate’
any of 'the unappropriated waters of any natural stream to
beneficial users.' (See. 3, art. 15, Const.) The legislature
cannot circumvent or thwart that purpose by operating elther
& state agency or a special corporation and vesting it with
power to appropriate and seel the unappropriated waters of
the state {sec. 15 of the act) or condemn waters already
appropriated (sec. 4)." (Emphasis added}

These protestants have underlined the latter portion of the quotation
from the Enking case where the Court specifically held that the Legislature
could not circumvent Article 15, Section 3 of the Constitution by creating
a state agency and vesting it with the power to appropriate water. There
is no question in this case but what the Department of Parks of the State
of Idaho is a state agency. If it has the right tc appropriate the natural
stream flow of Malad Canyon Springs, as it was directed to do by the Legis-
lature when the latter enacted Section 67-4307 of the Idaho Code, and the

right of appropriation were to be upheld, then the effect of the appropria-

tion would be to withdraw that amount of water from appropriation by a private

citizen. The Enking case is so clear that a state agency acting pursuant
to a legislative authority camnot, under our present state Constitution, legally
appropriate public waters flowing in a stream in this state that protestants
believe it is the only enswer that can be given to the first question pro-
pounded by the Director.
B.
THE APPROPRTATION OF THE ENTIRE NATURAL FLOW OF A
STREAM IN ITS NATURAL CHANNEL IS NOT AN APPROPRIATION
FOR A BENEFICIAL USE BUT AN ATTEMPT TC CREATE A RIPARTAN RIGHT.
Protestants are not here arguing the merits of whether the state

should be permitted to withdraw public waters from appropriation for the
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uses set forth in Section 67-4307, Idaho Code. The uses as stated in the
statute are as follows:

“The preservation of water in the area described for its scenic

beauty and recreational purposes necessary and desirable for

all citizens of the State of Idaho 1s hereby declared to be a

beneficial use of such water."

Protestants do not believe it is necessary for the Director to de-
termine whether an "appropriation” of water can lawfully be made for scenic
beauty and recreational purposes. Protestants know of at least one instance
where water is being diverted from a natural stream to fill an artificial
lake that is used for recreational purposes.(l) There may be other instances
of a similar nature. Here the issue is whether an appropriation can
lawfully be made of the entire natural stream flow of Malad Canyon to
keep the water flowing in its natural channel. The "beauty and recrea-
tionael purposes' referred to in the statute is to prevent diversion of the
stream flow by keeping it in the natural channel. Protestants do not
believe a lawful appropriation of water can be made simply to keep the
natural flow in the natural channel of the stream. Such an "appropriation"
is not an appropriation for a beneficial use.

Section 67-4307 further provides as follows:

"The unappropriated lands belonging to the state of Idaho

between the high water mark on one (1) bank to the high

water mark on the opposite bank, of the area described, are

hereby declared to be devoted to a public use in connection

with the preservation of the area in its present condition

as a place of recreation for the citizens of the state of

Idaho."

The State Park Board is directed by the statute to appropriate only

the unappropriated natural stream flow in the area. The lands belonging

to the State of Idaho between the high water mark on one bank and the high
water mark on the opposite bank are declared to be devoted to a public use
"as a place of recreation for the citizens of the State of Idaho." This
"natural stream flow" that is the subject of the appropriation for the sole

purpcse of having the water remain in the natural stream channel between

(E)The instance referred to is a permit issued by the Department to Karney
Lakes Club, Inc., to divert and use the waters of Kerney Creek in Boise
County to fill Karney Lakes, artificial lakes that are utilized for
beaury and recreational purposes.
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the high water mark on one bank and the high water mark on the other bank,
is simply the natural stream flow being retained in the natural stream
channel. The question propounded in the Director's order states that there
is to be no actual physical possession of the water right claimed through
an actual diversion or artificial control of the water. In other words, it

is contemplated that the appropriation is for the sole purpose of freezing

the natural stream flow in the natural stream channel. Nothing is contem-

plated in connection with the use of the water except that it remain in the

natural stream channel.

Protestants parties to this brief have attempted to analyze this so-
called "appropriation" of water. Notwithstanding that the Legislature has
by statute termed the use of the water to constitute an appropriation, pro-
testents cannot help but believe that there is no "appropriation." 1In
fact what the Legislature has attempted to do, under the guise of an

1

"appropriation,” is to create a riparian right in the water, a right that

does not exist in the public waters of the State of Idaho. As the Commis-
sioner is well aware, the doctrine of riparian rights in water came from
the commeon law of England. It is founded on the legal maxim that "water
runs and ought to run as it used to run."” This is exactly what the Legis-
lature has attempted to do by the enactment of Section 67-4307 of the Code
in that it seeks to have the natural stream flow of the waters in Malad

Canyon flow in the natural channel of the stream as those waters have flowed

in the past. 1In effect, the proposed appropriation is to freeze the current
of the stream so that it will forever flow in the same stream channel to

the extent and in the amount that it has flowed in the past. Protestants
believe it is well established by the law of this state that riparian rights
in water do not exist in Idaho.

The discussions in the Constitutional Convention, Volume 2, pp.
1115-1146, 1154-1166, and 1340 to 1365, throw considerable light on the fact
that, by the adoption of Article 15, Section 3 of the Constitution, the
framers of the Constitution intended that the public waters in the streams

of the state should be subject to diversion and use which would involve

-5~
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something more than having the natural flow of the stream continuing to flow
in the natural stream channel. They intended that these public waters

should be put to some practical use than was something more than merely
continuing to flow in the natural siream channel. The courts have repeatedly

held to the theory that the current of a stream is not subject to appropria-

tion in Idaho,

Many years ago the Bupreme Court of the United States had before it
the question of whether an owner of land abutting upon Snake River, who had
constructed water wheels operated by the current of the river to elevate
water from the stream to be used for the purpose of irrigation on his land,
had a water right that would prevent the construction of a dam in Snake
River which would reduce the current of the stream at the point where the
water wheels were constructed so that the wheels could no longer be used.
The Bupreme Court of the United States did not hold that riparian rights
in water might not exist in Idaho. It did hold, however, that under the
doctrine of appropriation of water, the owner of the water wheels could not
appropriste the current of the stream for the purpose of operating the water
wheels. The opinion of the Supreme Court of the United States 1s too long
to be quoted in this brief, but a reading of the Court's opinion clearly

points up the distinction between the use of the current of Snake River by

the land owner to operate the water wheels as compared to his use of the

water elevated by the wheels which were actually used in irrigating his

lands. The Court held he could not appropriate the current of the stream

to operate the wheels but that he could do so to irrigate his land. This

same distinction exists in protestants’ minds in the use that is contem-
plated of the waters of Malad Canyon by the Park Board as compared to a
diversion of the waters from the natural channels of the stream for the
purpose of mining, irrigation, domestic, or commercial use. What difference
in reality is there between maintaining the current of the stream in Malad
Canyon for the purpose of swimming, boating, or fishing and maintaining that
same stream in the same channel for the purpose of operating water wheels?

In either case, the end result is exactly the same--that is to have the waters

in Malad Canyon '"flow as they used to flow."
G-
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Since the decision in the Shodde case, there have been more recent
decisions of the Idaho Supreme Court and the Federal Courts that clarify the
fact that riparian rights in water in Idaho do not exist. In Jones v.
McIntire, 60 Idaho 338, the Court flatly said:

"The right of riparian ownership has been abrogated in Idaho.

(Sec. 3, art. 15, Idaho Const.; secs. 41-101, L1-103, L1-106,

I.C.A.; Hutchinson v. Watson Slough Ditch Co., 16 Ida. 484,
101 Pac. 1059, 133 Am. St. 125.)"

In Johnson v. Utah Power & Light Company, 215 F. 24 p. 814, the Court

had before it the gquestion of the right of a land owner to enjoin an increase
in the flow of a stream resulting from construction of a dam that prevented
him from fording the stream as a means of access between parcels of land
located on opposite sides of the stream. The Court held that the land

owner had no such right to control the flow of water in a stream. It said:

"No claim was made that the water overflowed his land or in
any way departed from the natural channel of the river. Hor
was it asserted that appelle is using the water or the
channel of Bear River for purposes other than those autho-
rized by law. Basically, appellant's position would seem

to be that as a riparian proprietor he has a right to

insist that the water of the stream continue to flow as it

has been wont to flow. The assumption, we think, runs counter
to the system of water law prevailing in nearly all the arid
states, including Idaho * ¥ ¥,

"The case of Schodde v. Twin Falls Land and Water Co.,

224k U.S. 107, 32 S.Ct. 470, 56 L.Ed. 686, which came up to
the Supreme Court from the federal court for Idaho via the
Ninth Circuit Court of Appeals, 161 F. 43, established the
proposition that the current of a river can not be appro-
priated by a riparian proprietor in Idaho, even assuming

the possible persistence in that state of the doctrine of
riparian rights side by side with the doctrine which that
state has so long espoused. In our opinion the Schodde case
supplies a complete answer to appellant's contentions.
Compare also Jeffers v. Montana Power Co., 68 Mont. 11k, 217
P. 652. No Idaho State decisions at all in point have been
cited to the contrary.” (Emphasis added)

To protestants, no matter how adroit the Legislature was in its
choice of language in directing the State Park Department to make the filing
in question, the proposed filing is nothing more than an attempt to create a
riparian water right in the stream in Malad Canyon and is not a diversion
and appropriation of water as contemplated by Article 15, Section 3 of the
State Constitution. The Johnson decision of the Idaho Supreme Court is the
final word that the state may not withdraw public water for the purpose of
maintaining the natural flow in a stream.

-7=-
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C.

THERE MUST BE A DIVERSION AND APPROFPRIATION
OF NATURAL STREAM FLOW TO CREATE A WATER RIGHT.

What protestants have said in the second part (B) of this brief
applies equally to the third question propounded by the Director of the
Department of Water Administration. Under Article 15, Section 3 of the
Constitution, there must be a "diversion' of water in the first instance and
there must be an "appropriation” which latter must include the application
of the water to a beneficial use. A reading of the proceedings of the
Constitutional Convention relating to the adoption of that portion of the
State Constitution covering water rights shows clearly that the framers
contemplated some type of "diversion" of the waters of the stream to be
applied to a particular purpose. The framers repeatedly referred to such
uses as domestic, agricultural, livestock, mining, power, and commercial
use. At the time of the adoption of the Constitution, the discussion in
the Convention clearly indicated that the term "divert' as used in the docu-
ment contemplated some physical act of segregation of a certain quantity of
water from the current of a stream that could be the subject of physical
measurement in some manner, whether in miner's inches or acre-feet. It
further seems clear that the framers of the Constitution contemplated the
diversion would extend to the point where the actual use of water for a

specific purpose could be identified. They contemplated a physical diversion

through some form of artificial means. Since 1890, science has advanced a
long way in accomplishing end results that were unknown when the Constitution
wag fashioned. Protestants are not prepared to say at this time that there
may never come a time but what, through some scientific means, there can be
made a diversion and an appropriation of water to a beneficial use under
Article 15, Section 3 of the Constitution that can be accomplished without
there being a physical diversion of the waters being diverted from the
remaining waters in the stream channel. They know of no such method as of
this time. They do say, however, that in order for there to be a diversion

of the water and an application of the amount diverted to a beneficial use,

-8-
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something must be accomplished to segregate the amount of water diverted from
other waters in the stream for the purpose of measurement and for the purpose
df determining that it be applied to a beneficial use. They do say that to
attempt to meke an appropriation of all of the natural stream flow in a

stream for the simple purpose of maintaining the fiow of water in the streanm

is not a diversion under the Constitution and does not constitute an appii-
cation of the water to a beneficial use. They say such an appropriation is
simply an attempt to create a riparian right in the natural stream flow of
a8 stream for the sole purpose of maintaining the stream flow in the channel
so that it may not be the subject of diversion. PFurther, they say that
simply to meintain the natural stream flow in a stream for the mere purpose
of letting it flow down the stream channel is not putting the water to a
beneficial use.
CONCLUSION

When the State Constitution was adopted, the State certainly was
concerned with the use of its water resources for purposes other than
ecology. In fact the proceedings of the Constitutional Convention would
indicate that maintaining the ecology of the state was the last thing the
members had in mind in drafting the sections of the document relating to
water rights. Perhaps the time has arrived when the State should change
its thinking. If that time has arrived, the change should bé made as con-
templated by the Constitution, that is by smendment and not by legislative

fiat.

espectfully submitted,

MAURICE H. GREENE, “Attorney for
Protestants Gem Irrigation District
and Owyhee Project South Board

of Control

2619 Camas Street, P. 0. Box SLO2
Boise, Ideho 83705
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CERTIFICATE OF MAILING

I hereby certify that I have mailed a copy of the foregoing brief
to Mr. John A, Rosholt of the firm of Parry, Robertson, Daly & Larson,
P. 0. Box 525, Twin Falls, Idaho 83301, attorney for applicant.

Dated at Boise, Idahc this 17th day of February, 1972.

MAPRICE H. GREENE
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Jaauary 25, 1972

John A. Rosholt, Esq.

"'} PARRY ROBERTSON, DALY, & LARSON

P.0. Box 525

Twin Falls, Idaho 83301

Raymond D. Givens, Esq.
GIVENS & GIVENS

/"1 P,O, Box 964
i Boise, Idaho 83701

. Maurice H. Green, Esq.'

P.0. Box 4402
Bolse, Idaho 83705

RE: Permit Application No. 37-7108
(Malad Canyon Springs)

Gent Lemen:

1 enclose herewith the Order of the Director of the De-
partment of Water Administration dated January 24, 1972,
which requires that the above-entitled matter be submitted
on Briefs on the three stipulated questions of law. You
will note that the Order provides for submission of simul-
taneous Briefs in thirty (30) days with ten (10) days there-
after for filing reply Briefs.

1f you have any questions concerning the Order or any
other aspect of this matter, please do not hesitate to
contact me.

Sincerely,

FOR THE ATTORNEY GENERAL

PHILLIP M. BARBER

Assistant Attorney Genex&l 7108
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

In the Matter of Permit
Application No, 37-7108,

in the Name of the State of
Idaho, Department of Parks
(Malad Canyon Springs).

ORDER

WHEREAS it has been stipulated bgtween the
parties in the above-entitled water permit application
proceedings., Aéplicatts and Protestants, by and through
counsel, as follows:

1. That the Protestants ail have standing
to protest the issuance of a permit as applied for in
Application No. 37-7108;

2. That the waters affectéd theréby are waters
of a natural stream;

3. That the natural séring'flow of said waters
was nine hundred forty (940) cubic feet per second;

4. That Exhibit B attached to said Stipulation
accurately portrays the land ownership pattern and the
preliminary plan for a.park project, by means of which
the applicant proposes to use said water pursuant to

Idaho Code, §67-4307, in the area of apﬁropriation;

iR
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5. That there are three and only three sub-
stantial questions of law which constitute the entire
basis of Protestants' protests, which questions are
set out hereinbelow;

WHEREAS there are no other parties, either
Applicants or Protestants, other than those who have
so stipulated, before the Department on this application;

AND WHERFAS these matters having been stip-
ulated to there remain no factual issues which require

a8 hearing for determination:

NOW THEREFORE IT IS ORDERED that the parties
before the Depaftmeﬁt with fespect to Application No.
37-7108, each and all of them, shall bhave thiffy (30) days
from the date of thié Order in which to file Memoranda
or Briefs on the three principal queétions of law to
which they have stipulatéd ahd which are set out here-
inbelow. It is further ordered that all the parties,
both Applicants and Protestants, before the Department
with respect to said application shall have ten (10)
days after said thirty 630) days in which to file any
reply Memoranda or Briefs for the purpose of responding
to or clarifying any points raised by the Memofanda
or Briefs offered by any of the other parties.

The three questions of law to which the
parties have stipulated and which shall be discussed in
said Memoranda or Briefs are:

PAGE 2 - ORDER
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A. 1Is it Constitutional in Idaho
- for a state agency to appropriate,
without explicit constitutional
authorization, the waters of a
natural stream and thereby to
obtain a water right having a -
priority over water rights of
private persons who have appro-
priations on said stream made
subsequent in time to that of the
state agency? '

B. Are the uses described in
Idaho Code, §67-4307 'beneficial
uses' so as to support an appro-’
priative water right under the

" Idaho Constitution?

C. Can there be created a valid
appropriative water right in

Idaho without an actual, physical
reduction of the water claimed to
possession through an actual diver-
sion of the water from, or artificial
control of the water in, the water's
natural locus or condition?

DATED this 2%~ _ day of January, 1972.

R. KEITH ﬂIGG’IWirector
DEPARTMENT OF WATER” ADMINISTRATION

State of Idaho
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ATTORNEYS AT LAW

® ®
GIVENS AND GIVENS E@@H Qﬁ‘fig/

COLUMBIA BUILDING, 500 WASHINGTON STREET
RAYMOND L.GIVENS P. O, 80X 964
RAYMOND D. GIVENS

AN ;
A L —
BOISE, IDAHO 8370! Yo 1g7sn

W\b‘f/ e At
| ,ﬁf BOF

‘ January 5, 1972

Mr. John Magel

Deputy Attorney General
Attorney General's (Qffice
Statehouse

Boise, Idaho

Dear John:

I enclose herewith the original copy of the'Stipuﬁéfiéh
which apparently everyone has now signed. coo e

Yours wvery truly,

GIVENS & GIVENS

Raymon?ég. Givens
RDG:ph
Enc/ 1

cc: Maurice H. Green
John A. Rosholt

RECEIVE]

- - | JAN 1977

e T - OFFICE OF ATTORNEY GENERAL
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S Y7108 STATE OF IDAHO
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BEFORE THE DIRECTOR OF THE DERARTMENf OF WATER ADMINISTRATION
OF THE STATE OF IDAHO

In the Matter of Permit )

Application No. 37-7108, )

in the Name of State of ) STIPULATION

Idaho, Department of Parks )

(Malad Canyon Springs). )

'IT IS STIPULATED by and between the under-
signed parties in the dbove-entitled water permit
_.application proceedings, Applicants and Protestants,
by and through counsel, as follows:

1. That the Protestants who are parties to this
Stipulation have standing to appear before the Department
of Water Administration to protest the issuance of a
watér permit as applied for in application number 37-7108.

2. That the waters which are sought to be
appropriated through said applicatiocn and permit are
waters of a natural stream.

- 3. That the natural spring flow of the waters
sought to be appropriated through said application and
permit, which flow was as existed prior to the augmenta-

tion thereof which resulted from irrigation development,

was nine hundred forty (940) cubic feet Perﬁﬁ@’EﬂW@
W
JAN 1972
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to Exhibit A attached hereto and made a part hereof,

@ letter of 20 July, 1971, from the United States De-
partment of the Interior, Geological Survey, Water Resources
Division, Acting District Chief Alfred H. Harder, to R,
Keith Higginson, Director of the Idaho Department of Water
Administration), which exhibit embodies the best information
available concerning said flow.

4. That Exhibit B attached hereto and made a
part hereof (a large map prepared by the Idaho Depart-
ment of Parks) accurately portrays, by outliﬁing in
various colors, the land-ownership pattern in the area
of the place of appropriation of the waters sought to
be appropriated through said application and permit
and the preliminary plan for the park project by which
the-Apﬁiicanthbfopbées to use said water pursuant to
Idaho Code §67-4307.

5. That there are three substantial questions
of law which are raised by this application and which
constitute the entire basis of Protestants' Protests
herein. These questions are:

A, 1Is it Constitutional in Idaho for a
state agency to appropriate, without
explicit constitutional authorization,

the waters of a natural stream and there-
by to obtain a water right having a priority
over water rights of private persons who- -
have appropriations on said stream made
subsequent in time to that of the state
agency?

B. Are the uses described in Idaho Code
§67-4307 "beneficial uses" so as to sup-
port an appropriative water right under the

Idaho Constitution?
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C. Can there be created a valid appropriative

water right in Idaho without an actual, physical
reduction of the water claimed to possession

through an actuat diversion of the water £from,

or artificial control of the water in, the ™
water's natural locus or condition? ‘

W. ANTHONY PARK

ATTORNEY GENERAL, STATE OF IDAHO
Attorney for Applicant
Department of Parks

DATED : _&M&/_ﬂ/ by \/\f\ra.;é

MAGEL
puty Attorney General

Parry, Robertson, Daly, & lLarson

Attorneys for Protestants

Idaho State Reclamation Association,
~ North Side Canal Co., Ltd.

Twin Falls Canal Company;

DATED: Qﬁ(e#ém 27 97/ by \/Wt/ 4 /d.rﬁ/acf"
JOHN A, ROSHOLT

Maurice H. Greene

Attorney for Protestants

Owyhee Project,

South Board of Control,

Gem Irrigation D ict;
-1

DATED: _éj/&éa-t—ﬂ?";;&wé /G 7 2 ,.-{ ity e el
P

Givens & Givens
Attorneys for Protestants

Boise Project Board of Z:;?ioL;
;<:2{//;‘z?72:1;,/

e P /
D. GIVENS .
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UNITED STATES
DEPARTMENT OF THE INTERIOR
GEOLOGICAL SURVEY

WATER RESOURTHES DIVISION:
Room 365, Federal Builiding
550 West Fort Stroet
. Boise, Idahe B3702

July 20, 1971

My. R. Keith Higginson, Dircctor

Tdaho Department of Water Administration
Statchounce

Boisa, Ildaho 83707

Dear Mr. Higginson:
The following tabulation is provided in response to your

request for data on flow of some Snake River canyon springs
prior to develeopment on the Enake River Plain., '

_ Year
: Spring 1902 1969
. — (cfs) {cfs)
Niagara spring at gage 107 264
' Box Canyon Springs at mouth 300 850
Pig, Bluc lcart, or Blue Spring
(3-mile below mouth of Box Canyon Spring) 48 100
Thousand Springs group - total
, {includes diversion from Sand Springs) 840 1,120
' Malad Springs 240 1,260
b Total 2,235 - 3,594

We hope the above information fulfills your need. If we can
‘ provide additional spring flow data, do not hesitate to call
! on us,

Sincerely yours,

l g‘ of

B -fudjﬂ

o Alfrced H. Harder
Acting Distriet Chief

EXHIBIT A
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MAURlCEH GREENE‘. s S
ATTORNEZY AT LAW T o
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8370l I T OFFICE BOX. 1554
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_ : ‘ . e S . TELERHONE 343-2%X%K 5’402
. Japuary 3, 1972 L -
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Mr Rmrand D. Giwnl M__ L . o
" Givens & Givens . Lo e

" ", P. 0. Box 96k
' .Bo:l.se, Idaho 83‘?G1

' _Rn_ Pemit Appllution !o. 37-7108
SO Hnlad Canyon

‘Daarmys

I am encloning hnz'e\rith origiml stipuhtion preparcd 'by thc Attomey
Genenl'a ofﬂcc in aonnection witn the abwe matter. . \&}

\
m sm hu been -igml bzr all of the pu-tiu excopt you. I would L
appreciate it if you would go over the stipulation and, if you find it .
B £ erdtr, sign it and return it to Mr. John Ma.gol in the Attornw
| General's Ofﬂeo. R

. B;Meﬁw;ydﬁ:, : " I

: nmun
L‘ncl.

. €Cs -'ur. Jonn uagal .
‘ i Fhm:l.p M. Bu‘bm: -
- Mr, Johm A.. Resholt '

_ Mr. Tom Cotton

o
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' December 15, 1971

John A, Rosholt, Esq. .
PARRY, ROBERTSON DALY & LARSON
P.O. Box 525

-Twin Falls, Idaho 83301

RE: Malad Canyon -~ Department of Parks
Water Permit :

Dear Mr, Rosholt:

I have enclosed with this letter a copy of the Stipulation

to which we agreed concerning your protests in the above-

entitled matter. The original has been delivered to John
Magel for his signature. From there it will be forwarded to
each of the Protestants' attorneys in turn for signing.

When you receive it, please sign it and pass it on to any of
the Protestants' attorneys who may have not had gigned it at
that time., If your signature is the final one necessary,
please deliver the fully signed original Stipulation to me.

When the completely signed Stipulation has been returned,
the Department of Water Administration will then igsue an
Order that the matter be submitted on briefs on the three questions
presented. If you have a desire that oral argumentation be
held, pleage 80 1nd1cate at an early date.
If you have any questions concerning any aspect of this or
the related Thousand Spring permits, please do not hesitate
to contact me.,

Sincerely, "
- FOR THE ATTORNEY GENERAL
PHILLIP M. BARBER
Assistant Attorney Gene 103
PMB/sc _ et wr 2108
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December 15, 1971

Maurice H. Greene, an.
P.0. Box 4402
Boise, ldaho 83705

‘RE= Mnlad canyon - Deplrcment of Parks
Water Permit

Dear Mr. Greene:

1 have enclosed with this letter a copy of the Stipulation
to which we agreed concerning your protests in the above-
entitled matter., The original has been delivered to John
Magel for his signature. From there it will be forwarded to
each of the Protestants' attorneys in turn for aigning.

When you receive it, please sign it and pass it on to any of
the Protestants' attorneys who may have not had signed it at
that time. If your signature is the final one necessary,
please deliver the fully signed original Stipulation to ma.

When the completely signed Stipulation has been returned,
the Department of Water Administration will then issue an
Order that the matter be submitted dn briefs on the three.
questions presented, If you have & desire that oral argumentation
be held, please se indicate at an early date.

If you have any questions concerning lﬁy aspect of this or
the related Thousand Spring permits, please do not hesitate
to contact wme. : A
SincereLy;
FOR THE ATTORNEY GENERAL
PHILLIP M. BARBER

Asgistant Attorney General

PMB/sc | o \ L .
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' December 15, 1971

Raymond D. Glvens, Esq.
GIVENS & GIVENS

P.O. Box 964

Boise, Idaho 83701

RE: Malad Canyon - Department of Parks
_ ' Water Permit

Dear Mr; Givens:

I have enclosed with this letter a copy of the Stipulation

- to which we agreed concerning your protests in the above-

entitled matter. The original has been delivered to John
Magel for his signature. From there it will be forwarded to
each of the Proteéstants' attorneys in turn for signing.

. When you receive it, please sign it and pass it on to any of

the Protestants' attorneys who may have not had signed it at
that time. If your signature is the final one necessary,
please deliver the fully signed original Stipulation to me.

When the completely signed Stipulation has been returned,
the Department of Water Administration will then issue an
Order that the matter be submitted in briefs on the three
questions presented. If you have a desire that oral argumenta-
tion be held, please 80 indicate at an early date.

1f you have any questions concerning any agpect of this or
the related Thousand Spring permits, please do not hesitate
to contact me.
Sincerely,
FOR THE ATTORNEY GENERAL
PHILLIP M. BARBER

Assistant Attorney General

Enclosures
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BETORE THE DEPARTMENT OF WATER ADMINISTRATION
OoF THE
STATE OI' IDATIO

In The Matter of Protests Against Approval

of Application for Permit No. 37-7108 in NOTICE OF CONFERENCE

the name of the IDAHNO DEPT. OF PARKS

On July 12, 1971, the Idaho Dept. of Parks, Statehouse, Boise, Idaho, [liled with the
Idaho Department of Water Administration an application to appropriate the public waters
of the State of Idaho., This Department has received protests against approval of this Ap-
plication for Permit from the following: Boise Project Board of Control; Gem Irrigation
District and South Board of Control, Owyhee Project; Idaho State Rec]amation' Assn,;
North Side Canal Co., Ltd.; Twin Falls Canal Company.

The Department of Water Administration has set the matter of protesis for conference
on Qctober 27, 1971, at 10:00 a.m.; in the Statehouse, Room #420, Boise, Idaho.

Dated this 8{"“ day of October, 1971.

3% .DJL;.‘.'-M /
.. BOBBY ID.. FLEENOR . .
Assistant Director

S VLGS



Mailed this 8th day of October, 1971, to:

State of Idaho, Dept. of Parks, Statehouse, Boise, Idaho.......c.vvvun..

Boise Project Board of Contrel, Gayle Johnson, Chairman,

214 Broadway, Boise, Idaho, 83702, ... innieenieneanessannnnannne

Gem Irrigation District and South Board of Control, Owyhee Project,

Tom Cotfon, Sec-Mgr., Box 67, Homedale, Idaho, 83628..............

Idaho State Rgclamation Assn., Jack A, Barnett, 520 Idaho Bldg.,

Boise, Idaho, 83702, ... ctrs it rerenrreresenesaserensnnnneennnnnsse
North Side Canal Co., Ltd., 921 North Lincecln, Jerome, Idaho, 83338....

Twin Falls Canal Company, Tom Olmstead, Pres., 163-2nd Ave, West,

Twin Falls, Idaho, 83301, .. ... it iiinrinnenerannnnnresonannnsnsns

by Darlene Reich I

?ﬁ@& ,
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STATE OF IDAHO r ' ?

DEPARTMENT OF WATER ADMINISTRATION
Statehouse — Annex 2

Btm:;e Idaho 83707

(208) 384-2215

Water Rights Administration

September 24, 1971 Water Resource Investigations
! S Dam and Reservoir Safety

Water Well Drilling
Flood Plain Management

: ) irrigation and
Re: Applications for Permit No. 36-7198, 36-7199, 36-7200 &(37-7108;  Flood Contre] Districts

8
Wt ha

State of Idaho, Dept. of Parks
Attn: Earl Gunnell
Statehouse Mail

Gentlemen:

We hav e enclosed copies of the protests filed against the issuance of permits pursuant
to your applications as referenced above. You should be aware that the following are
the items we can consider at a conference and/or hearing in either approving or deny-
ing an application for permit (Section 42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under existing
water rights ?

2. 1B the proposed water supply insufficient for the purposes intended ?

3. Is the application made in good faith or for delay or speculative
purposes ?

4. Has the applicant sufficient fmanmal resources with which to com-
plete the project ?

The waters intended to be appropriated must be public water of the State of Idaho., If
-private waters, as defined under Section 42-212, Idaho Code, the applicant must have
authority to divert the water from the owner of the e land on wh1ch the water lies,

A permit issued by this office is subject to all prior water rights and does not in any
way establish or convey right-of-ways over private or governmental lands. Right-of-
ways or easements must be obtained by the applicant through action outside of the water
right proceedings.

You will be notified at a later date as to the time and place set for a conference and/or
hearing. If we may be of any assistance, please contact us.

Very truly yours,

BOEBBY D, FLEENOR
Assistant Director

BDF:DR _ '* f
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o September 24, 1971

Re: Applications No. 36-7198, 36-7199, 367200 &(37-7108)

Idahe Dept. of Parks

Twin Falle Canal Company
Tom Olmstead, Pres.

163 - 2nd Ave. Wesnt

Twin Falls, Idaho 83301

Gentlemen:

We are in receipt of your protest to issuance of a permit pursuant to the above
referenced application. The following are the items we can consider at a conference
and/or hearing in either approving or denying an application for permit (Section 42-
203, Idaho Code):

1. Will the proposed use reduce the quantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purposes intended?
3. Is the application made in good faith or for delay or speculative purposes?

4. Has the applicant sufficient financial resources with which to complete
the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied
for, or approve the permit subject to special conditions,. :

A permit issued by this office is subject to all prior water rights and does not
in any way convey or establish right-of-ways over private or governmental lands.
Right-of-ways or easements must be obtained by the individuals concerned through
action outside of the water right proceedings.

You will be notified at a later date as to the time and place set for a conference
and/or hearing to discuss the matters of protest. If we may be of any assistance,
please contact us.

b, .

b g
N -

o

P Py

Very truly yours,

ki d

b

A

}fi:;‘ Bobby D, Fleenor

o Assistant Director g

43 37 7108
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September 24, 1971

Re: Applications for Permit No, 36- , 36-7199, 36-7200 &
37-7108)- Idaho Dept. of Parks

North Side Canal Co,, Ltd.
521 North Lincoln
Jerome, Idaho 83338

Gentlemen: .

We are in receipt of your protest to issuance of a permit pursuant to the above
referenced application The following are the items we can consider at a conference

and/or hearing in either approving or denying an application for permlt (Section 42-
203, Idaho Code):

1. Will the proposed use reduce the quantity of water under existiﬁg water
rights?

|38 ]

Is the proposed water ‘supp'ly insufficient for the purposes intended?

3. 1Is the application made in good faith or for delay or speculative purposes?

4. Has the applicant sufficient financial resources with which to complete
the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied
for, or approve the permit subject to special conditions.

A permit issued by this office is subject to all prior water rights and does not
in any way convey or establish right-of-ways over private or governmental lands.
Right-of-ways or easements must be obtained by the individuals concerned through
action outside of the water right proceedings.

You will be notified at a later date as to the time and place set for a conference
and/or hearing to discuss the matters of protest. If we may be of any assistance,
please contact us.

Very truly yours,

Bebby D. Fleenor
Assistant Director

BDF :DR ' _ 37 7108
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- ] dd/f 0 bept. OF PARKS ° ,

EARL T, GUNNELL, Chairman WILLIAM M. FROME, Mamber
Bax 215 505 Tast Main Street
A Sod . .
MAIL: STATE SE, BOISE, IDAHD BS a Springe, Idaho 83278 5t. Anthony, ldaho B3445
OFFICE: 2261 WARM SPRINGS AVENUE MES, BETH DURHAM
. . . Vice-Chalrman GECRGE P, MILLER, Momber
PHONE: 384-2154 {AREA CODE 208) . 221 7th Avenue Bax 247
Lawiston, idaho 83501 Bonners Ferry, Idaho 83805
October 8, 1971 KENT GIST, Member MERLE ALLISON, Membor

Box 34% Box 134
Fruitland, Idaho 83619 ler, [dahe £83128

RECE ve

Keith Higginson

Department of Water Administration 0CT 8 "92
Statehouse 911
Boise, Idaho 83707 I

S N VN
Dear Keith: oty

e

Please find encloéed per your Department's request the»qynership plats
for the Malad River Gorge and Crystal Springs areas. If additional
information is needed please feel free to contact this office.
Sincer%%y, |

N bl

R. P, Peterson :
Acting Director

o @d7 73108

"WISTT IDAKRDO STATE PARKS"
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GIVENS AND GIVEN.S E@EHEWE@

ATTORNEYS AT LAW
COLUMBIA BUILDING, 500 WASHINGTON STREET @@-ﬂ- 2? 19“
P. 0. BOX S84
BOISE, IDAHO 8370

RAYMQND L.GIVENS
RAYMOND D. GIVENS

WRegemmart af ey Acmsiating

October 26, 1971

Mr. Royse VanCuren, Manager
Bolse Project Board of Control
214 Broadway

Boise, Idaho

Dear Royse:

Herewith my reply to your request for a statement with
regard to the hearings to be held by the Director of the
Department of Water Administration.

: As I understand it, these are applications filed by the
Idaho Department of Park, pursuant to Chapter 207, 1971 Session
Laws, which Chapter creates a new Code, Sections 67-4307 through
67-4311. These statutes, in combination, direct the Park Board
to appropriate in trust for the people of the state of Idaho,
the unappropriated natural spring flow which arises on five
different tracts of land. The statute declares that the preser-
vation of water in the area for scenic beauty and recretional
facilities is necessary and desirable for all citizens of the
State and that preservation is declared to be a beneficial use.
Each of these statutes further declare that the public use of
unappropriated waters in these specific areas is declared to be
of greater priority of any other use except that of domestic
consumption.

The act generally provides that the permits to be issued
by the Director of Water Administration, pursuant to the Act,
shall only be issued to the extent, as determined by the Director,
of the historic water flow, but further provides that any future
appropriation of water in excess of such determined flow shall
not involve a diversion that shall detract from or interfere with
the "geologicai\interpretation of value of historical significant
in scenic attraction for public use under the administration of
the State Park Board of the stream from the natural high water

37 7108



Page -2- October 26, 1971

Mr ., Royse vVanCuren -
Boise, Idaho

mark on the one bank to the natural high water mark on the other
bank and of the springs specifically described as those that
arise upon lands listed in this act." This would appear to pre-
vent diversion of any of those waters prior to reaching the
Snake River.

It does not appear that any diversion of water is con-
templated by the Act, but on the contrary that it is an attempt
to appropriate waters without any diversion, and in fact to limit,
if not prohibit, any diversion of these waters by any subsequent
appropriator.

It would appear that an attempt to permit an appropriation

without a diversion ig not only a most undesirable precedent

to set at this point, but in fact this particular Chapter of the
Session laws is unconstitutional. The Constitution, particularly
Artiéte 15, Section 1 grants to the state the power to regulate
and control the use of the waters of the State, both appropriated
and unappropriated. Article 15, Section 3 of the Constitution
guarantees that the right to divert and appropriate waters of

the State to a beneficial use, shall never be denied. The fact
that the framers of the Constitution employed the conjunctive
"and" rather than the disjunctive "or", does not appear to have
been an idle choice of language, but in fact to clearly state

t he contemplation of the draftsmen of the Constitution, because
at that time when "appropriation' doctrine was adopted in Idaho
and the doctrine of riparian rights was rejected, the three prime
beneficial uses of water, i.e., domestic, agriculture and mining,
each required a factual diversion. Indeed, the remaining bhene-
ficial uses, manufacturing or power, alsoc required diversion

of the waters, in the strictest sense, from the natural stream
bed.

Each of these beneficial uses is constitutionally recog-
nized in Articlel3, Section ¥ and priorities were therein set,
(1} domestic, {(2) ageidultural, except in an organized mining
district, and (3) manufacturing. The intent of the present statute

G7 P08
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Page -3- October 26, 1971

Mr. Royse VanCuren
Boise, Idaho

appears to be to permit an appropriation for a purpose not
constitutionally recognized which would engraft in this area, upon
the doctrine of appropriation, the previously discarded riparian
rights doctrine with all of its littoral benefits. '

The decisions of our Courts up to this point have
declared that riparian rights in Idaho have been abrogated,
Jones v McIntire, 60 Idaho 338, or never did exist in Idaho,
Albion-Idaho Land Company v NAF Irrigation Company, 97 Fed.
2d 439, at least beyond the right of theowner of riparian
lands to protect the flow and his lands against any unlawful
interference with the natural flow of the adjacent stream,
Hutchinson v Watson Slough Ditch Co., 16 Idaho 484.

In short, insofar as the legislation giving rise to the
application permits a denial to members of the public, the
right to divert and appropriate the unappropriated waters of
the natural stream to beneficial uses, it appears to be uncon-
stitutional. Tec the extent that it appears to permit an appropria-
tion without diversion, it likewise appears to be unconstitutional
and where it seeks to set up a system of priority in conflict
with the system of priority provided in the Constitution, it is
additionally unconstitutional.

If the preservation of this area or any similar area in
the state of Idaho, in its natural state, is deemed this essential,
it certainly could and should be constitutionally accomplished.
A procedure should be adopted within the framework of the Con-
stitution for preserving natural landmarks of historic or geologic
or scenic value, without locking up the water so as to prohibit
future diversion and appropriations or applications to beneficial
use. The precedentof permitting appropriations in the absence
of diversion, developed to its fullest extent, could only assure
the impounding of the waters of the state soc as to permit no fur-
ther reclamation of arid lands. From the constitutional aspect,
the test is not what is being done, but what can be done. If.

57 308



September 24, 1971 ' AR

Re: Applications No. 36-7198, 36~7199, 36-7200 37-7108
o Idaho Dept. of Parks @

Idaho Stzte Reclamation Assn.
Jack A. Barnett

520 Id=ho Ridg,

Boige, Idaho 83702

Gentlemen:

We are in receipt of your protest to issuance of a permit pursuant to the above
referenced application. The following are the items we can consider at a conference
and/or hearing in either approving or denying an application for permit (Section 42-
203, Idaho Code): ‘

1. Will the proposed use reduce the quantity of water under existing water
rights? .

2. 1Is the proposed water sui:aply insufficient for the purposes intended?
3., Is the application made in good faith or for delay or speculative purposes?

4. Has the applicant sufficient financial resources with which to complete
the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied
for, or approve the permit subject to special conditions,

A permit issued by this office is subject to all prior water rights and does not
in any way convey or establish right-of-weys over private or governmental lands.
Right-of-woys or sasements st be obtained by the individuals cencerned through
action cutni.« ¢f the watey vight procesdings,

You will be notified st a later dpte as to the time and place set for a2 conference
and/or hearing to discuss the matters of protest., If we may be of any assistance,
please contact us.

Very truly yours,

Bobby D. Fleenor 37 7108

Assistant Director

BDF:DR




September 24, 1971

Re: Applications No, 36-7198, 36-71993, 36=7200 &137-7108,
Idaho Dept. of Parks

Gem Irrigation Dist. & South Board of Control, Owyhee Project
Tom Cotton, Sec.~Mgr.

Box 67

Homedale, idaho 83628

Gentlemen:

We are in receipt of your protest to issuance of a permit pursuant to the above
referenced application. The following are the items we can consider at a conference

and/or hearing in either approving or denying an application for pemmit (Sectlon 42-
203, Idaho Code):

1. Will the proposed use reduce the quantity of water under existing water
rights?

2. Is the proposed water sﬁpply insufficient for the purposes intended?
3. 1Is the application made in good faith or for delay or speculative purposes?

4. Has the applicant sufflc:.ent fmancial resources with which to complete
the project?

The Department mnay reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied
for, or approve the permit subject to special conditions.

A permit issucd by this office is subject to all prior water rights and does not
in any way convey or ecstablish ri sht~-of-ways ocver private or governmental lands.

Right~of-ways or easepents rust be obtained by ihg individuals concorned through
action outside of the water viynt necccedings.

You will be notified at & later date as to the tlme and placce set for a conference
andfor hearing to discuss the matters of protest. If we may be of any assistance,
please contact us,

Vory truly yours,

lobby B, Fleenor
Assistant Director

BOT DR
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Septembar 34, 1071

Re: Appiications No. 36-7198, 36-7199, 36~7200,(F7-7108)

Idaho Dept. of Parks

Boise Project Board of Control
Gayle Jehnson, Chairman

214 Broadway

Boise, Idaho 83702

Gentleman:

We are in receipt of your protest to issuance of a permit pursuant to the above
referenced application. The following are the items we can consider at a conference
and/or hearing in either approving or denying an application for permit (Section 42-
203, Idaho Code): |

1. ¥Will the proposed use reduce the quantity of water under existing water
rights?

2, Is the proposed water supply insufficient for the purposes intended?
3. Is the application made in good faith or for delay or speculative purposes?

4, Has the applicant sufficient financial resources with which to complete
the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the pexrmit, approve the permit for a quantity of water less than applied
for, or approve the permit subjoct to special conditions.,

A permit issued by this office is subject to all prior water rights and does not
in any way convey or establish right-of-ways over private or governmental lands.
Right-of-ways or cascments must be obtained by the individuals concerned through
action outside of the water right proceedings.

You will be notified at a later date as to the time and place set for a conference
and/or hearing to discuss the matters of protest. If we may be of any assistance,
please f£ontact us,

Very truly yours,

Bobby D. Fleenor
Assistant Director

37 7108
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August 25, 1971

Re: BRBpplication No, 36-7197 - Lester Bornt
36-7198 ~ Idaho Dept. of Parks
36_7199 - r 11 1) "
36-7200 - " H 1t ]

(ﬁ‘:;—log'; " ) " "

Gooding County Leader

Box 56

Gooding, Idaho 83330

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. Ve have inserted the publi-
cation dates allowing ample time for you to submit us a galley proof for review
before publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted assuming the notice is correct. If we have any corrections, we will notify
you before the first publication date. If you cannot publish the notice on the pro-
posed dates, please contact us immediately.

an affidavit of publication must be submitted to the Department along with the pub-
lication bill. In order to receive payment, the following certification must appear
on the bill:

"I hereby certify that the foregoing account is just and correct, that
the amount claimed is legally due, after allowing 211 just credits,
and that no part of the same has been paid.’

vt ot e e B e o G e el D iy e e e S B L L B e e D L T S . g S

(signature of claimant)

?ery truly yours,

Donald W. McEldowney
Appropriation Supervisor

DWM:CR

Enc: Legal Notices Bill submitted By

37 7108



ROTICE OF APPLICATION FOR WATER PERMIT

Notice ia hereby given that the Idaho Department of Parkg, Statehouse, Boise,
-Idaho, has on July 12, 1971 submitted Application No. 37=7108 for a permit to appropréate
1,260 cubic feet per second of water from springs (tributary of Snake River) arising
in Malad Canyon within the SSwk, S4SEX, Sec. 25; NiNwk, NWiNE), Sec. 36, T. 65, R. 13E,
B.M,, Gooding County, to be used from January 1 to December 31 for scenic beauty and
recreational purpogses. The water will not be diverted, but will be preserved in its

natural state in trust for the people of the State of Idaho, pursuant to Chapter 207,

1971 Seasion Laws.
Protests against the granting of the permit must be filed with the Idaho Department

of Water Administration, Statehouse, Bolse, Idaho 83707, on or before September 20, 1971,

R, KEITH HIGGINSON

Director

Publighed in the Gooding County Leader, Gobding, Idaho on Sept. 2 and Sept. 9, 1971.

108
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NOTICE OF APPLICATION
FOR WATER PERMIT
Notice is hereby given that

the Idaho Department of

Parks, Statehouse, Boise, Ida-

ho, has on July 12, 1971 sub-

mitted Applieation No_  37-

7108 for a permit to ap-

propriate 1,260 cubic feet per

second of water from springs

(tributary of Snake River)

arising in Malad Canyon with-

in the S¥%SW4, S%SEY,

See, 25N NWY, NWH4NE-

3, Sec. 36, T. 68, R. 13E,

B.M., Gooding County, to be

used from January 1 to De-

cember 31 for scenic beauty
and reereational purposes.

The water will not be divert-

ed, but will be preserved in

its natural state in trust for
the people of the State of

Idaho, pursuant to Chapter

207, 1971 Session Laws.
Protests against the grant-

ing of the permit must he

filed with the Idahe Depart-
ment of Water Administra-
tion, Statehouse, Boise, Idaho

83707, on or before Septem-

ber 20, 1971.

R. Keith Higginson
Director
9-2-2tc
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