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This draowing s part of the application
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license made by the wundersigned on

this _ /¢ day of 4,‘% , 1984,

COOK  ELECTRIL & INC

by.

MAGIC DAM HYDROELECTRIC PROJECT
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11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
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AFFIDAVi  of PUBLICATION

State of Idaho,
SS.

County of Blaine

mGN O. GLASMANN , being first duly sworn,
deposes and says that he is the printer (publisher) of the Wood Riv-
er Journal, a newspaper published every week in Hailey, County
of Blaine, State of Idaho; that said newspaper has been continuous-
ly and uninterruptedly published for a period of seventy-eight consecu-

COPY OF NOTICE

(Paste Here)

Lren/t 87— Te45

TITLE OF NOTICE

PLAINTIFF ATTORNEY

DEFENDANT

PLAINTIFF

tive weeks prior to the first publication of the annexed notice, and is ;
ﬁ:ygf 0 L/sts Mejooresc

a newspaper qualified to publish lega] notices as provided by act of :

the 1919 session of the legislature of th:e State of Idaho, known as ] 04/ B/aeﬁ”&y' i B/v(/ A

House Bill 145; that the annexed advertisement was published once ) . <
7;/!1; Falls, /f/aé‘ﬂ FF73e/

each week fnr.—gg'—consecutive issues in said newspaper

proper and not in a supplement; that the date of the first publication

of said advertisement was on the__ 45 day of Af)i gs 1
by,

19 é(’ ,» and the date of the last publication was on the

day of Se P Fh‘"M g

B0
Subscribed and sworn to before me this

mor - Sefle o
20T e

N&TARY PUBLIC

WOOD RIVER JOURNAL &) v

Hdiley, Idaho

COST OF PUBLICAFION

Numer of Picas per Line /7

SEP 2 8 T8

Number of Lines in Notice .3 7

2

Number of Insertions

“BL Lines straight at Vo 541 3¢ / Pica

_3_7_ Subsequent lines at iﬁf‘_ 2¢ / Pica
TOTAL COST ___ A% 05~

2ty ———— |

NOTICE IS HER \Y ‘Tha

. v’ s t

the fo'llov.vmg application(s) have been

squmeg:( for permit to appropriate

-?ggh public waters of the State of
o: .

Tty 37-7848
b Name: C?gkoElgcmc, Incorporated
e ,.1 -U. Box 1071, Twin Falls,
: Big Wood Rj ibutary
s Iver tributary to
Date Filed: 08/14/ 1980
t: 800.00 cfs
J NENE_ Sec 18 T 028

- |

Place of Use: NENE Sec 18 T 025
Diversion ‘% i -
Mo M':"S Magic Dam on

_ If issued, the permit(s) will be sup-
Ject to all prior water rights. Protests
against the granting of any permit
mMust be filed with the Director of the
daho Department of Water
2oUrces, 1041 Blue  Lakeg Bivd,
orth, Twin Falls, Idaho, 83301, o
i;eg%%vled on or before September 15,

Lu C. Stephen Alired
AP Director
blish: Wood River Journal--

P8, September 4, 1980. i
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Lines tabular at J: - —_ 4¢/ Pica _ _h,’ d Wi i
bl pdie e

Ne 139 =

’“"5-."" OF Watar Rnacn
" iyvalel ‘.L.'L’U:Ces

fthern District Office




N3 2887

FEDERAL ENERGY REGULATORY COMMISSION
WASHINGTON, D.C. 20426 DG 41 LT l
OFFCIAL BUSINESS NOTIFY SEMDER OF MEW ADDRESS
PENALTY FOR PRIVATE USE. $300 :.Tr)ﬁ E‘F:-.F'T' "MTEF?. F'EE.::
2149 9TH AaVE E
THEM Fallls  TD assial-F4%51
) POSTAGE AND FEES PAID
FEDERAL ENERGY
REGULATORY COMMISSION
FERC-351



TARENENE R AR

130
g 1 s B A e
i el So«&'}z’.&?

SEP 28 1988

T e et e






e ——

o,
—

0
0
2
- . : {Revised Octc 19%5)
. N2
o
~J
D

w
. nmew
: : 4 : 3 . Forr- B-1 ; mr
= = ; : N R T u%.

= E M
2 %

£ FEDER2L ENERGY REGULATIEY ﬂO..ﬁJHmJMHOZ <& \
S_ TERMS-AND CONDITIZNS OF _ % /
2a* PRELIMINARY PZrFMI il '
Gox X i
£ S ‘
Q8 - . Axrticle 1. The Permittee shall meke such engineering .&
£9°E% s and other investigations, secure such data, and perform suceh
Sun ‘acts as are necessary to dete-mine tha Teasibility of the

proposed project and, if said preject is found to be feasible,
to prepare an application for licernses fo- the rroject thas will
be in conformance with curre=m< Tules and regulaticns of she
Commission. 1In carrving out +he reguirenents of this PETmiE
the Permititee shall:

SRR LTI

A. Install as.goon as Practicable, and thereafsa=

mzaintain, such stream gages and streaxm-gaging stations

2s the District Engifieer of the United States

Geclogical Survey having chazge of Stream-gaging

cperaticns in the region shall designate as pecessary

and best adapted for the Furpose cf determining the

stage and flow of the streanm or streams affected by

the propesed project, and shall provide for the regquired

reading of such gages and for the adegrate rating i |

such stations. The number, design, location, and tine 1

of installation of gages and stations, the rating of

such stations, and the determinaticn of the flow cof

the affected stream or gstreams, shall be made under

the supervision of, or in cooperaticn with, the W

District Engineer of the United States Geclogical ,

Survey having charge of Stream-gaging in the region of v
uﬂhnmuouunnuwu&nwnmnﬂﬂwﬂnnn muuwwnﬂ<wbnnnomwwu _

Geological Sarvey the amount of funds estimated to be
necessary for such supervision, or cocperation for such
periods as may be mutually agreed upcn. The Permittee
shall, to the satisfaction of the Commissicn, keep
Accurate and sufficient records of the stage and flow _
of the affected stream or streans, and shall maka such |
Tecords available to the Cormiscion at such times as |
.the Commission may prescribe. : |

r

T

o

parihslde
yeus,
Angs

0

- B. 'Sink such test pits or make such borings or other
. foundation explorations, and make such detailed
.geologic studies and tests on foundations and £ill
materials, 2s are hecessary to support preliminary
engineering designs and cost estimates,
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«ELECTRICAL CONTROLS CUSTOM ENGINEERED FOR YOU”

DESIGNED AND MANUFACTURED BY

COOK ELECTRIC, ING.

P. 0. BOX 1071
Pumping Plant Panels TWIN FALLS, IDAHO 83301 High Voltage Panels
PHONE 208-734-3252 Motor Control Centers

Power Distribution Centers
Reduced Voltage Panels
Industrial Control Panels

Telemetering Panels
Control Consoles



AMPCO

ELECTRICAL CONTROLS
High Voltage

Industrial Power Centers

INDUSTRIAL CONTROL PANELS

The exclusive use of major brand components
assures you of dependability as well as avail-
ability of parts.

e = il
- o H

CENTRAL MINING POWER CENTER
ON JOB SITE
5 KV DISTRIBUTION SYSTEM
High voltage starters and switchgear by direct

quote.

Complete systems consultation and design avail-
able on request.

46 KV tc 7.2 KV 249 KV to 5 KV

PORTABLE SKID MOUNT ““MINE”’ POWER CENTERS



480 VOLT TYPE D S BREAKER AND ENCLOSURE
DISTRIBUTION CENTER FOR PROCESS AREAS

AMPCO

POWER
DISCONNECTS
AND TYPE AWP SWITCH ENCLOSURE
ENCLOSURES FOR TRANSFORMER

PRIMARY DISCONNECT

AVAILABLE IN VOLTAGES FROM
2300 thru 34.5 KV

DESIGNED AND
MANUFACTURED BY

COOK ELECTRIC, INC.




Panels engineered for your voltage and
control requirements.

MEDIUM VOLTAGE MOTOR CONTROL CENTER
AMPGARD STARTERS
Available from 2300 Volt thru 7200 Volt

AMPCO

MOTOR CONTROL CENTERS

Major components are interchangeable
with Westinghouse.

cn

-~

-
L}

If you need panels to control motors,
conveyor systems, relay systems, etc.,
let us at COOK ELECTRIC, INC. supply : MRS .

480 VOLT MOTOR CONTROL FOR

you with quality AMPCO panels built to
your specific requirements. 200 HP BOOSTER STATION




AMPCO

CONTROL PANELS

DESIGNED AND MANUFACTURED BY

COOK ELECTRIC, INC.

“ELECTRICAL CONTROLS CUSTOM ENGINEERED FOR YOU”

Pumping Plant Panels High Voltage Panels
Power Distribution Centers Motor Control Centers

Reduced Voltage Panels Telemetering Panels
Industrial Control Panels Control Consoles
Custom Enclosures

DISTRIBUTED BY:

P. O. BOX 1071
TWIN FALLS, IDAHO 83301
PHONE 208-734-3252




200 H.P. 480 V. Panel

Two 150 H.P. and Two 200 H.P. 480 V. Panels

PUMPING PLANT PANELS

AMPCO pumping plant panels are designed to
provide trouble free, long life and dependability.

The unique design of our enclosures allows us
to offer a panel that is rain-tight, drip proof and
dust resistant — all without gasketing!

The exclusive use of major brand components
assures you of dependability as well as avail-
ability of parts.

Panels engineered for your voltage and control
requirements.

Part winding and.autotransformer panels through
700 H. P.

High voltage starters and switchgear by direct
quote.

Complete systems consultation and design avail-
able on request.

350 H.P. 480 V. Panel



COM DL CONSOLES AND PANELS

Four 600 H.P. 2300 V. Panels and One 1200 Amp. Air Breaker Panel

For controlling a number of operations from a central remote point, push buttons,
switches, pilot lights, meters, etc., can be mounted on the control console. Wiring,
relays and other control devices can be mounted inside the console, which is
convenient for operation and repair.

Four 2000 H.P. 2300 V. Panels and One 2000 Amp. Air Breaker Panel



INDUSTRIAL CONTROL PANELS

If you need panels to control motfors, conveyor
systems, relay systems, etc., let us at AMPCO
supply you with quality panels built to your
specific requirements.

Control Panel for City Water System

V9 99 90 T T
UU U0 U0 U0 QU

() @ ) 9 ®

Vertical Gate Control Panel

200 H.P. 480 V. Autotransformer Panel

Call on us at AMPCO for help if you need consultation on any control needs.

COOK ELECTRIC, INC.
P. O. Box 1071

Twin Falls, Idaho 83301
Phone 208-734-3252

Major Components
Are Interchangeable
With Westinghouse
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Department of Water Resources

ASSIGNMENT OF PERMIT Department of Water Racoureas

I,  Cook Eleetric, Inpc. _» hereby asslgn to _Magic Reservoir Hvdroelectric, Ine.
of 2399 South Orchard Strect, Suite 201, Boisc, ID 83705
- Address '
E £% Al my right, title, and intevest in and to Permit No. _ 37-9848 v
g ‘ to appropriate the public watars of the State of Kaho, o
Q. .
‘5'; 7 ‘The following daseribed portion of my right, title, and intarest in apd to Parmwit
O No. ___to appropriate the public waters of the State of Idahe,

(Desovibe that portion of the permit being assjgned by iisting the acreage within
each 402cre subdivigion, the point of diversjon and the amount of water in cuble
feet per second fqr direct divereion, oy aore feot for storags)

— Ayt

ppmas

' Made this Zé dayoi_ﬂzz% ' , 19 fg ;

Stats of Idaha )
county of _“Jidw) $hus y
ountiis  |b _dayef MAu ,10 88, personally

appeared before me the signer(s) of the ai)ove Inatrument, who duly acknowledged to ma

| inea |
e (onwr PRor BIEEBTRIED

et

T ?;:? - <o W VA ?‘__. . JI
aeal =~ 15 iRz Notary Publig residingat SEP 28 1958 !
o XA i e 44 : 1
L) D S . . :

My tomaisajon axpirés: L :

- _Q_:Q‘y ' e i
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T e ~ 377848
Form 206/2 } LT State of ldaho 7~ B118 .
4/85 o A UG 9 0 1988 Department of Water Resources Water Right No.

AFFIDAVIT FOR WATER RIGHTS TO BE USED
PURPOSES
Department of Water Resources | OFF POWER PURPOS

A Establishment of Residency: (Complete aither T, or 2).

1. Individual Applicant or Individual Members of a Partnership:

y RN NNNENNE NN

{name) {city) .

County of (14000 rr iy , State of Idaho, being duly sworn, do hereby

certify that | am a bona fide resident of the State of Idaho,

2. Corporation:
‘ Jay R. Jackson Homedale
. of
frrame) fcity) .

Owyhee

, State of Idaho, being duly sworn, depose
Magic Reservoir Hydroelectric, Inc.

County of

and say; That | am the designated registered agent of the

LTI T  that as such | am in charge of the registered office

{name of corporation)

Boise

of the said corporation as required by Section 30-1-12, Idaho Code, at
feity)

Idaho, wherein are kept the corporate records required by Section 30-1-52, Jdaho Code: and that _Magic

Reservoir Hydroelectric,InGg  corporation qualified to do business in the State of idaho under the laws
friarme of corporation)

of the State of Idaho.
B. Ownership of Facilities: (To be completed for hydropower projects only)
The hydropower facility to be developed pursuant to the attached Application for Permit:
[J Will not utilize existing man-made irrigation facilities such as a dam or a canal.

Will utilize existing man-made irrigation facilities such as a dam or a canai, and permission of the owner is
documented in an affidavit attached hereto.

{check one)

C1 Will utilize existing man-made irrigation facilities such as a dam or a canal, and the owner of the facilities is the
signee of this affidavit.

Magic REservoir Wydroelectric, Inc.

County of Ada S8

On this twenty-ninth  day of August ,19 88 | personally appeared before me
the signer{s) of the ahove instrument, who duly acknowledged to me that he (she) (they) executed the same.

A Ccdlg et oo
Notary Plblic residing At
seal A m

My commission expires:

/2 5P
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AMENDMENT TO AGREEMENT

THIS AGREEMENT Made and entered into this 2 2 day of /i, /;

1988, by and between BIG WOOD CANAL COMPANY (hereinafter "Big Wood")}
and MAGIC RESERVOIR HYDROELECTRIC, INC., an Idaho Corporation, Boise,
Idaho (hereinafter "Hydroelectric").
WITNESSETH:

WHEREAS, Big Wood entered into a certain agreement on September 2,
1986 with Cook Electric, Inc. relating to the dévelopment of a hydro-
electric facility upon Magic Dam and Reservoir (owned by Big Wood
and located in Blaine County, Idaho); and

WHEREAS, by mesne conveyances and assignments, Hydroelectric has

* succeeded to and now is the owner and holder of all the right, title

and interest of Cook Electric, Inc. in the said agreement above re-
fered to and dated September 2, 1986; ’

NOW, THEREFORE, In consideration of the mutual covenants and
agreements herein contained, IT IS AGREED:

1. That the schedule of payments attached to the agreement
between Big Wood and Cook Electric, Inc. on the an;aay of September,
1986 be and the same hereby is amended to be and read as gollows:'

SCHEDULE QF PAYMENTS

FIFTEEN YEAR PERICOD FOLLOWING FIRST POWER PRODUCTION'

Production_of KWH in excess of 30,000,000 KWH, royalty of 25%

PRODUCTION OF POWER IN THE SIXTEENTH THROU{nﬁgmﬁ?TNENTf&ir YEAR
,;?.J.,,;M‘v i & f :
Production of XKWH in excess of 27,000,000 KWH, royalty of 50%

SEP 2 8 1958

PRODUCTION OF POWER IN THE TWENTY-FIRST /THROUGH THE THIRTIETH YEAR

Production of KWH in excess of 22, MU“KWK“ Roya“ltyjof 50% .




2, That the said agreement in all other respects is hereby

ratified, confirmed and approved. -
IN WITNESS WHEREOF, the parties have hereunto set their hands

and seal the day and year first above written.

BIG WOOD CANAL COMPANY

BY: sz/ba-) )ﬂl’fw =

Preside
ATTEST: / yﬁ

Secretary

MAGIC RESERVOIR HYDROELECTRIC, INC.

fes deng/ -
ATTEST: O / M

Secretary

AMENDMENT TO AGREEMENT P. 2 SEP g 1988
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© PoRex C ¥ AGREEMENT
Sho shene 1D 43153,

/344/

THIS AGREEMENT made and entered into this )E? day of
;.-—,:c’ n e ﬁs,( 1986, by and between Blg Wood Canal Company, a

corporation, Shoshone, Idaho, (hereinafter "Blg Wood"), and Cock
Electric¢, Inc., an Idaho Corporation, (hereinafter "Cook").

WHEREAS, Big Wood is the owner of a dam situated on the Big
Wood River and located in Section 18, Townshilp 2 South, Range 18
E.B.M., Blaine County, Idaho, commonly and usually referred to as
Magic Dam and which dam causes the impoundment of water in a
reservoir commonly and usually referred to as Magic Reservoir;
and

WHEREAS, the purpose of the construction and maintenance and
operation of Magic Dam and the reservoir is for the purpose of
providing irrigation water to stockholders of Big Wood; and

WHEREAS, Cook is currently in the process of filing an
Application with the Federal Energy Regulatory Commission for the
purpose of obtaining a 1license for the installation of a hydro-
electric project at Magic Dam; and

WHEREAS, a letter of intent was entered intoc by and between
representatives of Blg WOoq and Cook on the 27th day of July,
19q3, a copy of which is attached hereto; and

’ WHEREAS, an agreement was entered into by and between
representatives of Big Wood and Cook on the 10th day of May,
1984, a copy of which is attached hereto; and

WHEREAS, the partles desire to amend and supplement the
terms and provisions of saild letter of intent and agreement.

NOW, THEREFORE, it is hereby agreed:

1. Construction of facility. Cook shall install and
construct at its expense all facilities reguired for the in-
stallation of a hydroelectric prqject of a minimum capacity of
five megawatts. Cook acknowledges and agrees that the existing
dam and outlet facilities at ﬁaqic Dam are an integral part of

any hydroelectric facllity and that the structural integrity of

AGREEMENT Page -1-
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the dam and outlet facllities must be inspected, replaced or
rehabilitated as may be required to meet the standards for
"safety-in-dams" (These reccommendations are made in accordance
with "safety of Dams Rules and Regulations" adopted by the State
of Idaho in 1978. No conflict exists between state and federal
eriteria.), provide <that all Federal Energy Regulatory Com-
migsion's dam safety requirements must be met and all costs
assocliated with such inspection, replacement or rehabilitation
will become part of any hydroelectric development at Magic Dam.

2. Approval of plans. The construction of any facility
or modification of any existing facility shall not be initiated
until the designated representative of Big Wood has approved in
writing the designs and specifications.

Both parties of the Agreement agree that we must provide
that Federal Energy Regulatory Commission mandated construction
or medification must be made regardless of approval by any party
to the contract.

3. Operation of Magic Dam. Magic Dam will continue to be
operated by Big Wood in a manner so that (1) the present storage
rights of the stockholders of Big Wood shall not be altered or
changed, (2) Cook shall not obtain any storage rights in Magic
Reservair, and (3) éhe primary irrigation purpose and the
incidental purpose of Magic Reservoir shall not be impaired by
the subordinate utllization for power generation at the power
plant of the water released from Magic Reservoir. Big Wood is
nat cbligated to operate Maglc Dam in a manner to have water in
Magic Reservoir for power generation or to operate to increase
the head in Magic Reservoir for power generation.

Operation of Magic Dam and the reservoir is subject at all
times to scheduled interruptions for inspections, maintenance and
repairs of the dam and at all times for any emergency operating
situations relating te Magic Dam.

4. Payment. tn consideration of the use of Magic pDam and
the falling water impounded in Magic Reservoir, Cook will pay Big

AGREEMENT Page -2-
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P

wéod payments in accordance with the schedule of payments
attached hereto.

Payments shall be made quarterly, in arrears, computed on
the production of the previous three months and projections of
production for the ‘ensuing three months.

The first payment to be made three months following the date
of the first production of power.

5. Term of ugse of property. The right of Cook to use the
facllity constructed shall remain in full force and effect and be
binding upon the parties hereto from and after the date hereof
and shall reflect the reguirements of Standard ;icense Article

No, 5, i.e., that licensee, within five vyears from the date of

issuance of the license, shall acquire the right to use in
perpetuity all lands other than 1lands of the United States
necessary or approprlate for the construction, malntenance, and
operation of the proiect.

Cook does hereby grant unto Big Wood the exclusive option to
purchase for the sum of TEN DOLLARS (%$10.00) and to transfer,
without cost to seller, by good and sufficient bills of sale,
quitclaim deeds or assignment, all of Cooks rights, titlesg and
interests in and to the project, power production contracts, FERC
exemptions or license an& any and all improvements or personal
property conscituting a part of the project, subject to the
approval of the Federal Energy Regulatory Commission. Such
option may be exercised at any time following the expiration of
thirty (30) vyears from the date of first power production by the
facilities so constructed.

6. Early termination agreement. This agreement may be
terminated and cancelled without 1liability to Big Wood if the
Federal Energy Regulatory Commission cancels Cook's rights on
this project, and in no event does Cooks rights under this
agreement extend beyond two (2) years for construction to start

from the issuance of a license and four {4) vears to complete

construction.

AGREEMENT Page -3-
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7. Maintenance. At all times during the term of this
agreement, Cook shall, at Cook's own cost and expense, keep and
maintain the hydroelectric project and all improvements now or
hereafter placed on the project as well as all facilities now
or hereafter appurtenant to the project in good order and repailr
and in a safe and clean condition. Cook shall operate and
maintain the facilities In accordance with Prudent Electrical
Practices, the HNational Electric Safety Code in effect from time
to time, and other applicable local, state and federal codes, and
shall provide and maintain adequate protective equipment suff-
icient to prevent damage to the facility.

8. Mo liability for water shortage or interruptionm. No
liability shall accrue against Big Wood or any of its officers,
agents, or employees for damage, direct or indirect, arising by
reason of shortages in the quantity of water avallable through
Magle Dam or interruptions 1in water releases resﬁlting from
drought, inaccuracy in distribution, hostile diversion, prior or
superior claims, accident to or failure of Magic Dam, or the
by-passing of water around the power plant, whether or not
attributable to negligence of the officers, agents or employees
of Big Wood or other causes of whatscever kind.

9. Indemnity and insurance, Cook shall indemnify and

hold Big Wood and the property of Big Wood Canal Company free and
harmless from any and all 1liability, claims loss, damages or
expenseg resulting from Cook's occupation and use of the slte.

Cook shall, at Cook's own cost and expense, secure promptly
after execution of this agreement and maintain during the entire
term of the agreement a broad form comprehensive coverage policy
of public liability insurance issued by and insurance company
acceptable to Big Wood and authorized to issue liability insur-
ance in Idaho insuring Cock and Big Wood against loss and
liability caused by or connected with Cook's occupation and use
of the site in amounts not les; than:

(a) $ 500,000.00 for injury to or desath of one pesraon

AGREFMENT Page - 4=




and, subject to such limitations for the injury or death of cne
person, but not less than $ 1,000,000.00 for injury or death of
two or more persons as a result of an accident or incident.

(by $& 1,000,000.00 for damage to or destructlon of any
property of others, including property of Big Wood.

Provided, hawever, that if the Ilnsurance requirements of any
power sales agreement entered into by Cock with a third party are
more stringent or require higher limits, Cook shall comply.with
such other more stringent and higher limit requirements.

Evidence of the issuance of the continuation of full force

and effect of all such policies shall be supplied to Big Wood
upon the reguest of Bilg Wood.

All of such policies shall contain a provision to the effect
that the policy or policies may not be cancelled without a
written Notice to Blg Weood of less than ninety (90) days.

{10) Regqulatory body requirements. Any and all enhancement
or mitigation requirements or water guality facilities which may
be imposed by governmental bodies having authority to do =a,
shall be constructed, operated and maintained by Cook.

{11) Default. 1In the event Cook 1is in default undér this
agreement, and such defag}t is not cured within thirty (30) days
after written notice of the default is delivered to Cook, Big
Wood shall have the right to bring one or more of the following
actions:

(a) An action for specific performance under this agree-
menc;

(b} An action for damages incu;red as a result of the
default; and

(¢} Any other rights and remedles provided by law, includ-
ing the right to assume possession and control and operation of
the hydroelectric project.

In the event of default, the defaulting party shall pay all
costs and fees incurred by tﬂ; non-defaulting party in enforcing

this agreement against such defaulting party, including reason-

AGREEMENT Page ~5-




able attorney fees and court costs.

12. Suspension or termination of use of water by Cook upon
default. In the event of the fallure of Cook to-pay when due.

all ar any part of the payments, as hereinabove provided, in
addition to the other remedies as hereinabove provided, Big Wood
shall take such steps as shall be necessary to suspend all rights
of Coock to the use of any water for the generation of power.

13. Notices. All notices required or permitted hereunder
shall be deemed duly delivered when perscnally delivered or when
sent by United States Mall, postage prepald, certified mail, with
return receipt requested, and addressed to the parties as follows

Big Wood Canal Company

111 South Apple

Shoshone, Idaho 83352

Cook Electric, Inc. -

P.0. Box No. 1071

Twin Falls, Idaho 83303~1071

14. Binding agreement. This agreement shall) jinure to the
benefit of the partles hereto and thelr successors and assigns.

IN WITNESS WHEREOF, the partles have executed this agreement
the day and year first above written.

BIG WOOD CANAL COMPANY

BY: /,;7

ATTEST:

Secretary "
COOK ELECTRIC, INC.

BY: A&Mﬁ.‘&zcﬁ"'

Warren P. Chapman
President

ATTEST:

L., - /7
"Secretary
AG age -6-
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STATE OF IDAHO

)
: ) ss.
County of fesratos )

on this = day of , 1986, before me, -
the undersigned; a Rotary Public or said Skate, personal-
ly appeared %‘M&‘nf ZZA—‘.F‘ " , who
baing by me duly swérn, did say, esach f, tHat he the
agid g Fhgen is the President, and she , ths sald
. 8 the Secretary of BIG WOOD CANAL COMPANY,
a corporation,’ and that the within and foregoing instrument wag

signed on bahalf of said corporation suthoricy of a resolution

£ its ard of directors and said . and
f:né(’z: gl‘ii“;: e each duly ackn ged to me that the said
corporation ekecuted +the same and that the seal affixed is the
seal of the corporation.

Public for the State of -

Idaho; k :
Raslding at

STATE QF IDAHO )

- )
County of _zocarsdads)

on this __ 2 day of M%_ , 1986, before me,
the undersigned, a Notary Public in a or sajd State, parsonal-
ly appeared WARREN P. CHAPMAN and ELAINE CHAPMAN, who belng by
me duly sworn, did say, each for himgelf, that he the said WARREN
P. CHAPMAN is the President, and she the sald ELAINE CHAPMAN is
the Secretary of COOK ELECTRIC, INC., a corparation, and that the
within and foregoing instrument was signed on behalf of said
corporation by authority of a resolution of its board of direct-
ors and said WARREN P. CHAPMAN and ELAINE CHAPMAN each duly
acknowledged to me that =said corporation executed the same and
that the seal affixed is the seal of the corporation.

NotEry %ﬁc gar \:Ke State of

Idaho;

Residing at: Zovan Lol iolln

8B,
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Form 202 - - - Ident, No, 537’7{?_’3
3/78 STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT 4‘10%?0

To appropriate the public waters of the State of Idaho

1/50

1. Name of app"cant Cook Electric, Inc Phone T243252

Post office address P OB 1071 Twin Fall Tdal 83301

2. Source of water supply Big Wood Rive: which is a tributary of

3. Location of point of diversion is __ ym % of NE ¥ of Section 18 Township >8
Range 18E B.M. Blaine County, additional po'ints of diversion if any:

4, Water will be used for the following purposes:

Amount 229 ggafor - Power purposes from pp.. 1 to Oct, 1 {both dates inclusive)
{cfs ) 19

Amount for purposes from to (both dates inclusive)
(cfs or acre-feet pér annim}

Amount for purposes from to (both dates inclusive)
{cfs or acre-feet per annum) . ‘ )
Amount for purposes from to {both dates inclusive)

{cfs or acre-feet per annum}
5. Total quantity to be appropriated:

a. 800 cubic feet per second and/orb. 344 _onn acre-feet per annum,

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. Magic Dam on Magic Resevoir

b. Height of storage dam 133 feet, active reservoir capacity acre-feet; total reservoir

capacity 192000 acre-feet, materials used in storage dam: g4} and Copcrete

Period of year when water will be diverted to storage .+, 1 to inclusive,
{Month/Cay) {(Month/Day}
c. Proposed well diameter is inches; proposed depth of well is feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial
use is 5 years (minimum 1 year — maximum 8§ years).

8. Description of proposed uses:
a. |f water is not for irrigation:

(1) Give the place of useof water: _yp % of _yp % of Section 18  Township o8
Range _ 4 8E B.M,
(2) Amount of power to be generated: _4nn0 xw horsepower under 70 feet of head.

(3} List number of each kind of livestock to be watered

{4) Name of municipality to be served Tdaho Power , or number of families to be

ower
supplied with domesticpm Magic Farms -

{5) If water is to be used for other purposes describe:

SEP 2 8 1988




b. If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NE% NW% SWi SEX
NE% [NWY [ SWY% | SE¥%| NE% | NW% [sw% | SE% [NEW [NwW%| Swi| SE% | NE% | NwY% | SWi| SE%

TWP | RANGE | SEC.

TOTALS

.
Lo

- Total number of acres to be irrigated

¢. Describe any other water rights used for the same purposes as described above.

9. a. Who owns the property at the point of diversion -
—BigWood Canal-Company

b. Who owns the land to be irrigated or place of use _p; . wo 4 canal Company

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing To he nagatiated

"
el sl

PURRI T

- SEP 2t 19



11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,

township and range number.

e ——

1 Q
[ = i S it B il S W = S e
3000 Q
FEE S S e 5 sl ==t p—
1 )

ST W p—

DATUM

CONTOUR INTERVAL 40 FEET
DOTTER LINES REPRESENT 20-FUOOT CONIQURS
IS MEAN SEA LEVEL

e i ———— e

Scale: 2 inches equal 1 mile,

BE 1T KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein set forth,

B

Lo R

SEF 1o 1988

LA (A /D /

(l{pplicant)




Broposed Priority._s,,/ 14/80
Received by £ ng Date 2:520 Time %

Preliminary check by AD/"‘ Fee $ S50 jﬁ/éa‘:ﬁs‘é
Receipted by : Date %z{/?o |
Publication prepared ZV Date %)“/fo
Published in _Leszd e A A2ece M_z ?{@M.f o
Publication dates ‘%I’ o %{/ ¢

Pubiication approved M?“_, Date Z/F0
Protests filed by: _%ra—teroid- Lopot Lo .t Hhd tuwinn

Copies of protests forwarded by

Hearing held by Date,

Recommended for @ denial byﬂ k)

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State

of Idaho No. 37-7848 , and said application is hereby APPROVED

1. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.
b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore September 1 ,19 92

¢. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. Other: _ SEE ATTACHED SHEET FOR CONDITIONS d thru p.

Witness my hand this [ day of ;:ﬁ’, m‘“ ,19 87 |
'%J

Chief, Operations Bureau /




M.
n.

p.

ATTACHMENT TO CONDITIONS OF APPROVAL

For Permit No. 37-7848

The permit holder shall either install a measuring device or a flow measurement port
or provide a certified measurement or computation of flow based upon system
design to be prepared by a professional engineer.

Project construction shall commence within one year from the date of permit issuance
and shall proceed diligently to completion unless it can be shown to the
satisfaction of the Director of the Department of Water Resources that delays
were due to circumstances over which permit holder had no control,

The issuance of this permit in no way grants any right-of-way or easement across the
land of another.

This permit is subject to the provisions of Sections 42-205 through 42-210, Idaho
Code, restricting the sale, transfer, assignment, or mortgage of this permit.
Failure to comply with these provisions is cause for immediate cancellation of
this permit.

Water used under this permit if discharged into a natural channel or subsurface
system shall meet Idaho Water Quality Standards.

The diversion and use of water under this permit and any license subsequently issued
is subject to review by the Director on the date(s) of expiration of any
license issued by the Federail Energy Regulatory Commission. Upon appropriate
findings relative to the interest of the public, the Director may cancel all or
any part of the use authorized herein and may revise, delete or add conditions
under which the right may be exercised.

The water right acquired under this permit for hydropower purposes shall be junior
and subordinate to all rights to the use of water, other than hydropower,
within the State of Idaho that are initiated later in time than the priority of
this permit and shall not give rise to any right or claim against future rights
to the use of water, other than hydropower, within the State of Idaho initiated
later in time than the priority of this permit.

Permanent measuring devices must be installed in such a manner that the amount of
water entering the reservoir and the amount of water released from the
reservoir can be measured.

This permit does not constitute Idaho Public Utilities Commission or Federal Energy
Regulatory Commission approval that may be required.

Use of water under this permit shall be non-consumptive.

A separate stream alteration permit from the IDWR is required for any activity in the
stream channel other than construction and/or maintenance of the diversion
structure, If your proposed construction or operation involves construction of
an ouytfall or any other work in the stream channel other than a water
diversion, you must contact the Department and obtain a Stream Channel
Alteration permit prior to the start of construction.

The design and construction of the hydro facility to be installed at Magic Dam shall
be approved by the Department, pursuant to the Safety of Dams Statutes, [daho
Code.

Use of water under this permit is subject to control by the watermaster of State
Water District No. 37, Big Wood River.

Witness my hand th1s , ; day of ,» 1987.
g B

A SurleT

Chief, Operations Bureau

SEP 2% Tvod
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Individual Owner
AFFIDAVIT TO ESTABLISE RESIDENCE

L, of » County of

, State of Idaho, being duly sworn, do hereby certify that I

am a bona fide resldent of the State of Idaho.

/s/

Subscribed and sworn to before me this _ day of o 19

/s/

Hotary Public
Residence

My Commission Expires

kkkkhAdkhhhkhhhkhkdhrhhkhddkhkhkik

CorporatioQ\or Association

.
S ATFIDAVIT TO ESTABLISH RESIDENCE
OR'QPALIFICATIOHS TO DO BUSINESS UNDER THE LAWS OF
. IDAHO. ..
Ia_Jﬂannsn_B‘_Chapman \\\\\. of _¢ity of Twin Falls . County of
"]
— Twin Falls » State of Idaho, being first duly sworn, depose and say:
That I am the designated statutory agent of the _p, o) Elsctric, Inc. 1

that as such I am in charge of the registered office of the said Lorpopation

, as provided by Section 30-143, Idaho Code, at __ muin

Falls » ldaho, wherein are kept the records provided by Section 30-144, }daho

Code, and that Cook Electric, Ince is a legal _ Corporation

qualified to do business in the 5tate of Idaho under the laus ijéz?zézzzte of Idaho.
/5/ //(/44754’6/ /p ) 702 g

Subscribed and sworn to before me this 14ty  day of August

/sl Mﬂﬁfa@c

Notary Public
Residence

M; Commission Expires _y;egs4s

o
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AFFIDAV;  of PUBLICATION COPY OF NOTICE

{(Paste Here)

SRt 37— 7848

TITLE OF NOTICE

State of Idaho,
58

County of Blaine

PLAINTIFF ATTORNEY

. GLASMANN . )
OORDON ) being first duly sworn, DRFRNDANT

deposes and says that he is the printer (publisher) of the Wood Riv-
er Journal, a newspaper published every week in Hailey, County
of Blaine, State of Idaho; that said newspaper has been econtinuous-
ly end uninterruptedly published for a period of seventy-eight consecu-

tive weeks prior to the first publication of the annexed notice, and is
a newspaper qualified to publish legal notices as provided by act of pdpf & f /(/37%’11 ﬁ‘i}txﬂ’cf&’é

PLAINTIFE

the 1919 session of the legislature of the State of Idaho, known as o4/ B/ué‘“ﬂég Weae Blod NV
Ty, ks, Jdobs &332/

House Bill 145; that the annexed advertisement was published once

each week for_ig'__consecutive issues in said newspaper

proper and not in a supplement; that the date of the first publication

of said advertisement was on the___a& __day of AU? ] 7 ,
Y

19_000_. and the date of the last publication was on the

day of Sep -f—@M

< O
Subscribed and swom to before me this

d(agEC‘)A KTS&@*——"_._‘, IM.
2O e D

NaTARY PUBLIC

WOOD RIVER JOURNAL &)W

Hailey, Idaho /ﬂ‘

: ot 2
cosT OF PusLicAly ot |
Numer of Picas per Line / J _ .
>, . SEP 28 1959
Number of Lines in Notice 37 ;
Number of Insertions Z
Lines tabuiar at %\.. 4 /Pica |
37 Lines straight at £ 93 3¢/ Pica
37 Subsequent lines at 762 5 Pica SEE B 980
TOTAL COST __ A 7 O3 et of Yister Resourceg

[

nern District Offica
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Magic Reservolr }

Project No, 3407-073
Hydroelectric, Inc. )

ORDER APPROVING DJISSOLVED OXYGEN HNDCHNNZHZ.—E
{ Issued September 10, 1997 )

Oon January 24, 1997, Maglc Resarvoir Hydrcalectric, Inc,
{Licenses) filed an application for permanent modification of the
digsolved oxygen (DO) requirements for the Magic Dam Project,

The projact is located in Blaine County, Idaho, on the Big Wood
River.

BACKGROUND

Article 403 of the Magic Dam license, issued on January 15,
1987, reguires maintenance of minimum DO levela in the project
tailrace at 90 percent saturation from April 1 through July 31
and 5 milligrams per liter (mg/L)} for the rest of the year. 1/

on Novembaer 13, 1990, the licensee filed an application for
amendment of license for the preject, which it subsequently
amended on December 20, 1990. The licensee requested that the DO
levels required by article 403 be revised for the 1991 operating
year to reflect an agreement between the licensee and Idaho
Department of Fish and Game (IDFG). Under the agreement, article
403 would be revised for the 1991 operating year as follows:

Time Period 30-Day Mean | 7=Day Minimum | Instantaneous
Minimum
April 1-June 30 6.0 5.0 4.5
July 1-October 6.0 4.7 3.5
15

After the 1991 operating year, the licensee would conesult
with ths IDFG for the purpcose of elther modifying the above DO
standarde or making them permanent. Additional material, dated

Aprii 25, 1991, was provided by the licensee to support its
request.

1/ 36 FERC § 62,034

DC-A~3

57- 1% 4§
~ %1%
Project Ro. 3407-073 -2- @N Nm_.\nm

on May 8, 1991, the Commission igsued the Order Approving
Temporary Modification of Dissolved Oxygen Requirement, which
revised article 403 for the 1991 operating year as requested by
the licensee. 2/ The order also reguired tha licensee to monitor
the large pcool at the basde 6f Magic Dam with respect to DO levels
and fish resources. Based on the results of the monitoring, the
licensee could requeet a permanent amendment of the original DO

requiremente of the license, provided the state and federal
resource agencies concur.

Since the 1991 operating year, the llcenses has been given
additional time to monitor DO levels in order to amass a
sufticient record of monitoring DO levels under varylng operating

conditions to support its request for permanent modification of
project DO sgtandards.

LICENSEE*'S PROPOSAL

The licensee reguests that article 403 be revised to require
maintenance of DO levels consistent with the temporary standards
set in the Commission's May B, 1991 order. The licensee states
it has developed an operating plan for DO with the IDFG, U.S.
Fish and wildlife Service {FWS), and the Idaho Department of
Environmental Quality (IDEQ). The operating plan includes
constant monitoring of DO levels and the wherewithal to
affectuate rapid reeponse to low DO levels. When the DO lavels
approach the allowable limits, flow, or some portion of the flow,
is passed through the Howell-Bunger valves to ralse DO levels in
the pool below Magic Dam. Additionally, the licensee proposes
that, should a problem related to the subject DO standards occur
in the tuture, it would, at the requast of the Commission or the
resource agencies, investigate the concern and modify project
cperations temporarily or permanently, 1f necessary.

AGENCY COMMENTS AND LICENSEE'S HRESPONSE

By letter dated February 24, 1997, we requested the licenses
provide comments on its proposal from the IDEQ, FWS, IOFG, and
the U.S5. Pureau of Land Management {BLM).

The IDEQ, by letter dated March 12, 1997, stated that the
licensee's monitoring verifiea that the temporary DO standards
protect water quality and approves their being made permanent.
The IDEQ also requests that the operating plan developed with
IDEQ, IDFG, and the FWS be Included in a revised article 403
licanse condition, along with provisions for monitoring quality
control to ensure monitoring and recording eguipment operational
integrity. The IDEQ also requested that monthly monltoring data

2/ S5 FERC § 62,122

1997

SEP 2
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UBITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION 37‘7 Wg
(174 £ 359
Magic Reservoir Hydroelectric, Inc. Project No. 3407-06C
Idaho

ORDER GRANTING EXTENSION OF TIME
(Issued October 31, 1995)

The licensee for the Magic Dam Project has requested an
extension of time to file a Resource Enhancement Plan and
Implementation Schedule in accordance with ordering paragraph (B)
of the Order Approving Agreement on Mitigation Plan and
Dismissing Rehearing Request issued July 5, 1995.' The reasons
advanced by the licensee in support of the requested extension of
time are reasonable and justify the extension.

The Director orders:

(A) The deadline for filing the Resource Enhancement Plan
and Implementation Schedule is extended to November 4, 1995.

(B) This order constitutes final agency action. Requests

for rehearing by the Commission may be filed within 30 days of
the date of issuance of this order, pursuant to 18 C.F.R. § 385.713.

O/mj///k___,-/

£;>/J. Mark Robinson
Director, Division of Project

Compliance and Administration

HECEIVED
”Wﬂsms

Of Water hogouroer

! 72 FERC 1 61,010.
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Dupsriernd of Waler esourpes
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Elizabeth Anne Moler, Chair;
Vicky A. Balley, James J. Hoecker,
William L. Massey, and Donald F. Santa, Jr.

Magic Reservoir Hydroelectric, Inc. ) Project no. 3407-042

. 37-784%
ORDER GRANTING REHEARING FOR
FURTHER CONSIDERATION

(Issued July 2, 1993)

On June 2, 1953, Magic Reservoir Hydroelectric, Inc. license
for Project No. 3407 located on the Big wood River in Idaho,
filed a request for rehearing of a May 4, 1993 order issued by
the Commission’s Director, Division of Project Compliance and
Administration, entitled Order Modifying Mitigation
Recommendation for Turbine-Induced fish Mortality. 1/

In the absence of Commission action within 30 days, the
request for rehearing would be deemed to have been denied. 18
C.F.R § 385.713 (1992). 1In order to allow sufficient time for
due consideration of the matters raised, rehearing is hereby
granted for the limited purpose of further consideration.

By the Commissiomn.

(SEAL) %z/ﬁwf:}‘

Linwood A. Watson, Jr.,
Acting Secretary.

1/ 63 FERC Y 62,122 (1993).
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SEP 09 1988

¢ .
(A) The request for an extension of time to October 15,
1988, for filing the turbine mortality monitoring plan required

by articls 404,

* UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

is approved.

Project No. 3407-014

Idaho

Magic Reservoir Hydro, Inc.
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February 23, 1990

R. Scott Pasley

Magic Reservoir Hydroelectric, Inc.
P. 0. Box 27

Boise, ID 83707

Dear Mr. Pasley:
Re: Permit No. 37-7848, 37-8178, and 37-8389

PROOF ACKNOWLEDGEMENT LETTER
The department received the additional fees to complete the proof of
beneficial use submittals. For Permit Nos. 37-7848 and 37-8178, the
additional) fees are timely. However, for Permit No. 37-8389, the permit
lapsed and is reinstated with an advance in priority. See the enclosed
order.
The next step is for the department to conduct the field inspections and
to confirm and determine the extent of beneficial use. An agent from
the department’s Southern Regional office will contact and schedule a
convenient time for David Hawks to accompany him.
If you have any questions, please contact me.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure




1,88
PROOF OF BENEFICIAL USE

ANALYSIS SHEET

Permit No. 57- 784§ Date: =D el 22 O

General Considerations:

¢4 Name same as permit
_f? Signature the same as permit holder
Address change I1f yes, prepare a data entry

Z Proof received timely
Reinstated

Source of Water:
Surface water

B |
Groundwater
A 1. well log in file
2. drilling permit
A, amount of drilling fee paid for proposed uses

Extent of Use and Rate of Diversion:
i Rate of diversion appropriate for uses
c Is rate or volume and fee appropriate?
Has permit holder indicated when water was first put to a beneficial
use?

Measuring Device:
i Is a measuring device or access port required?

Has one been installed?
Waiver or modification of measuring device requested

A}ﬁ Priority Calculation:
/ Date proof received

Date proof due -

No. of days late =

Priority date +

NEW PRIORITY DATE =

SEND FILES TO DATA ENTRY AND THEN TO MICROFILM




~cFor 0ftice Use Oniy
# 300" "t Receives 30000

R/ PO Oate |
@ 0/7/755““!91' F

STATE OF 10AHO 7. bpen Bameipt by
. "/ Reviewed by
JANZ 91930 DEPARTMENT OF WATER RESOURCES Sent to region

Department of Water Resources FROOF OF BENEFICIAL USE

The Idaho Department of Weter Resources will consider this forw as » statement that the permit holder(s) has
complated st deveiopment that will occur under this permit and that water has been sopiled sccording to the
provisions at the permit for the benetlicial use(s) described below, This form must be accomoenied by & |lcense
examination fee or & completed fleld examination report prepared by a certified water right examiner who has been
appointed by the department,

Permit No, 37-7848

Name(s) of Permit Holder: Magic Reservoir Hydroelectric, Inc.
Post Gtflce Address: I;.O. Box 27 Boise, ID 83707

Telephone No, 208-336-2110
Source af Water: . Bipg Wood River

Extont of Use:

Domestle {number of househotds) Stockwater (number and type of stock)
Irrigation (acres} Other/Remark Power Purposes
Total rate and/or valume for which proot |s submitted 800 etfs acre=feat

Show the date water was tirst diverted and beneticislly used under this permit: May 17, 1989

Measuring Oevice: Required? _X Yes N Fee enclosed § 300.00
Installied? X Yes - __No {See License Examination Fee Schedule)

Fiow Measuressnt Port: Required? Yo X No
Instalied? ___ Yes X o

Person to contact to accompany the Departwent ‘repressatative during the fleid examination:

David Hawk 208-389-7306

{Newe} (Teldioné Numbecy
m&%w-
P.0. Box 27 Boise, ID 83707 MAR-0.6 1990

{(Mdress)

T™hve above Intormation 1s my true statemeat of the extent to which the above numbersd permit has been developed and i
1 reiinquish any undeveloped portion of the permit to the state of Idahe,

e L P ahaaantd
7

/

|45




MAGIC " "SERVOIR HYDROELEC™IC, INC.

P.O. BOX 27
BOISE, IDAHO 83707
TELEPHONE 208-336-2110

February 12, 1990

Ql 4:3

Ms. Rita I. Fleck

State of Idaho

Department of Water Resources
1301 North Orchard Street
Statehouse Mail - Department of Water Resources
Boise, ID 83720

FE.B 151990

RE: Permit Nos. 37-7848, 37-8178, 37-8389
Dear Ms. Fleck:

As you know, Magic Reservoir Hydroelectric, Inc. recently
submitted three Proofs of Beneficial Use forms with reference
to the permits identified above. Included with the Proofs were
certain examination fees as required by the Idaho Code.

You have called to our attention that the examination fees
were insufficient for the cfs involved -- unfortunately this
was a result of our misreading of the License Examination Fee
Schedule. We acknowledge our mistake and apologize for any
inconvenience.

Below is a summary of the amounts previously paid and the
difference now owing for each permit.

Permit Amount Actual
No. Submittead Fee Difference
37-7848 $300.00 ¥ 600.00 $ 300.00
37-8178 150.00 600.00 450.00
37-8389 175.00 600.00 425.00
$625.00 $1,800.00 $1,175.00
Accordingly, please find enclosed Magic Reservoir

Hydroelectric, Inc.'s check in the sum of $1,175.00 in payment
of the additional fees due and owing. Again, we regret any
inconvenience this error may have caused the Department of
Water Resources. Thank yvou for your assistance in this matter.

Sincerely,

R. Séé?%%ﬁiéL

Assistant General un

3378v

Enclosure

A j
N /




February 8, 1990

Magic Reservoir Hydroelectric Inc.
P. O. Box 27
Boise, ID 83707

Gentlemen:
Re: Permit No. 37-7848

On January 29, 1990, the department received the proof of beneficial
use form for the above referenced permit.

For Permit No., 37-7848, I find that you submitted proof for the
diversion of 800 cfs, but submitted only $300.00 as the fee. For the
diversion of 800 cfs, the filing fee is $600.00 (see enclosed
instruction sheet). With the submittal of only $300.00, the maximm the
department could issue a water right license is 8 to 9 cfs. With the
submittal of the additional $300.00, the license can be issued for the
maximum diversion of 800 cfs.

Please advise the department what action you wish to take by either
submitting the additional fee or, by letter, indicating you wish the
rate of diversion reduced tec the smaller cfs rate.

If you have questicns, please contact this office.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure




— RECEIPT —
For Monies Paid
to the
IDAHO DEPARTMENT OF WATER RESOURCES

Receipt No: C014274

Date: 01 /30C/70
Time: 10:11:0%5

Received
From: MAGIC RESERVOIR HYDROELEC

Type of Payment Program Acct Class Amount
PROOF OF BENEFICIAL USE (377848) 0640122 1238 6490 £300., 00
Total £300.00

CHECKE 0204

Idaho Department of Water Resources

Region: STATE Signature: Jﬂ/ﬁlf»

MAR ¢ 6 1990 /
!




PAYEE: DETACH THIS STATEMENT BEFORE DEPOSITING  MAGIC RESERVOIR HYDROELECTRIC, INC. - Boise, ldaho 83707 N. UYuL
~— -
INVOICE NO, DESCRIPTL. ACCOUNT |  CENTER AMOUNT PROJECT | DESC.HI
Water Permit No. 37-7848 9101 $300.00
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s7FERCY 61, 9 64

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

L

Martha ©O. Hesse, Chairman;
Charles &. Stalon, Charles A. Trabandt,
Elizabeth Anne Moler and Jerry J. Langdon.

Befare Commissioners:

Magic Reservoir Hydroelectric, Inc. Project No. 3407-006

)
)

Idaho Renewable Resources, )
1] Project No. 8909-002
)

* d Bi ] 1
Qﬁ| uum\m“\\|\\lm: Big Wood Canal Company

ORDER DENYING AND DISMISSING APPEALS

(Issued June 9, 1989)

By orders issued January 15, 1987, 1/ and May 22, 1987, 2/
respectively, the Director, Office of Hydropower Licensing
{Director), issued licenses to Cook Electric, Inc. for the Magic
Dam Project No. 3407, 3/ and jointly to Idaho Renewable
Resources, Bonneville Pacific Corp., and Big Wood Canal Company
for the Dietrich Drop Water Power Project No. 8909. Project
No. 3407 is looated on the Big Wood River in Blaine County,
Idaho. Project No. 8909 is located in Lincoln County, Idaho, on
the U.S. Bureau of Reclamation's (Bureau) Milner Gooding Canal,
which takes flows diverted from the Bureau's Milner Dam on the
Snake River. Intervenors Idaho Department of Water Resources
{Department) and Idaho Power Company {(Company) filed timely
appeals of both orders issuing license. For the reasons
discussed below, we are denying the Department's appeals and
dismissing the Company's appeals.

uss
A. Department's Appeals
Section 10{a){2) (A) of the Federal Power Act (FPA),

16 U.5.C. § 803(a)(2)(A), as amended by the Electric Consumers
Protection Act of 1986, Pub. L. No. 99-495 (Oct. 16, 1988),

1/ 38 FERC { 62,034 (1987).
2/ 39 FERC § 62,210 (1987).

3/ By order issued August 17, 1988, the Commission approved the
transfer of the license for Project NHo. 3407 from Cook
Electric, Inc. to Magic Reserveir Hydroelectric, Inc.
44 FERC ¥ 62,144 (1988).

See

DC-A-54

Dapartment of Wate

r Resoupreject No. 3407-006 -2

Project No. 8308-002

requires the Commission to consider the extent to which a project
proposed for licensing is consistent with cowprehensive plans
(where they exist) for improving, developlng, or conserving a
waterway or waterways affected by the project. The Commission
will treat as a comprehensive plan under Section 10(a) (2) (A) of
the FPA a plan that: (1} is prepared by an agency established by
federal lav that has the authority to prepare such a plan, or by
a state; (2} ls a comprehensive study of one or more of the
beneficial uses of a waterway or waterways; (3} articulates the
standard applied, the data relied upon, and the methodology used;
and (4) is filed with the Secretary of the Commission. 4/

The orders issuing licenses for Project Nos. 3407 and 8909
did not indicate that the 1986 Idaho State Water Plan (Water
Plan) developed by the Department iz a Section 10({a}(2) (A}
comprehensive plan. In addition, the orders rejected requests
made by the Department in its motions to intervene that each
license include provismjions subordinating project operations to
upstream depletionary uses as specified in the Water Plan. 5/
The orders concluded that incilusion of such subordination
provisions in the licenses would cloud the financial and
operational future of the projects and, contrary to the intent of
the FPA, would vest in the Department rather than in the
Commission ultimate control over operation and viablility of the
projects. 6/

The Department contends on appeal that the Water Plan is a
state comprehensive plan under Section 10(a)(2)(A) and that the
failure of the orders to either recognize this or specifically
consider the consistency of the projects with the Water Plan and
its subordination provislons was arbitrary and capricious. The
Department also contends that the license orders impermissibly
failed to consider the subordination requests under the
provisions of Section 10({a)(2)(B) of the FPA, 16 U.S,.C.

§ 803(a)(2){B), which reguires the Commission to consider the
recommendations of federal and state agencies exercising
jurisdiction over, jnter alja, flood contrel, navigation, and
irrigation. Finally, the Department contends that inclusion of
the requested water subordination provisions in the licenses is
fully consistent with Section 27 of the FPA's recognition of

4/ See Order No. 481-A, 43 FERC 4 61,120 (April 27, 1988), 53
Fed. Reg. 15802 (May 4, 1988), 1II FERC Stats. & Regs.
g 30,811.

5/ See 38 FERC at 63,067-68 (Project No. 3407},
63,497 (Project No. 8909).

o MICREFILIED

MAR 0 6 15940

39 FERC at
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IDAHOQ DEPARTMENT OF WATER RESQURCES
WATER RIGHTS REPORT

owam"aq\wp\mm
PAGE: 1

WR-NUMBER:

CURRENT OWNER:

PRIORITY DATE:

STAGE:
37-078438 COOK ELECTRIC INC. 08-14-19840 PERMIT
P.O. BOX 1071
TWIN FALLS, ID 83301
COUNTY: BLAINE WATER-DIST: 37
SOURCE: BIG WOOD RIVER TRIBUTARY: SNAKE RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERICD FROM: PERIGD TO:
POWER 800.000 04,01 19,01
TOTAL: 800.000
REMARKS: THE DESIGN & CONSTRUCTION OF THE HYDRO FACILITY TO BE
INSTALLED AT MAGIC DAM SHALL BE APPROVED BY THE DEPT.,
PURSUANT TO THE SAFETY OF DAMS STATUTES, IDAHO CODE.
FEET OF HEAD = 70. HORSEPOWER = 5405.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
025 13E 18 NE NE
PLACE OF USE: Twp Rge Sac Tract Lot Acres
02s 18E 138 NE NE
WR-NUMBER: CURRENT OWHNER: PRIORITY DATE: STAGE:
37-07881 BIG WOOD CANAL CO. 02-20-1981 APPLICATION
AMERICAN FALLS RESERVOIR DISTRICT Ko. 2
112 SOUTH APPLE
SHOSHONE, XD 83352
COUNTY: BLAINE WATER-DIST: 37
SOURCE: BIG WOOD RIVER TRIBUTARY: MALAD RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
POWER 2000.000 : 01701 12/31
TOTAL: 2000.000
REMARKS : ({175 DROP) SESE, S19, T45, R18E; 160 CFS, 345 HP 8 227.
{PENDLETON DROP) SWSE, S35, T4s, R17%E: 155 CFs, 380 HP @ 25°'.
(498 DROP) SENW, S34, T4S, R17E; 150 CFS, 200 HP @ Lar.
(GUTHERIES DROP) NWNW, S34, T45, R17E; 150 CFsS, 145 HP @ 145-°.
{7062 LATERAL) SWNE, S9, Tés, R19E8; 80 CFs, 130 HP € 17,
{#11 CUT DIETRICH MAIN)} SWSE,S25,T4S,R19E; 200 CFS, 330 HP @ 17'.
(J.B. SLOUGH MOUTH) SESE, S13, T4S, R19E; 132 CFs, 75 HP & 6°.
(END WEST MAIN) SENW, 59, T4S, R1SE; 90 CFS, 420 HP & 48°'.
{HEAD J.B. SLOUGH) NENE, S19, T3S, R19E; 94 CFS, 300 HP @ 33-'.
(#513) NWNE, 527, T35, R19E; 30 CFS, 425 HP @ 146'.
(OLD HIGHWAY} SESE, S4, T3S, R18E; 237 CFs, 1850 HP @ 80°.
(#7 END OF BYPASS) NESW, 515, T45, RLlBE; 134 CF¥s, 2300 HP @ 128°'.
POINT OF DIVERSION: Twp Rge Sac Tract Lot §
025 18E 18 NE NE 1
02s 188 30 SE NE !
63s 18E 4 S5E SE [
04s 18E 15 HE SW i
03s 19E 19 NHE NE .
. 03s 15E 23 S5E SE |

¥
JL




- LISTER IDAHO DEPARTMENT OF WATER RESOURCES DATE: 07/1) /89
T {RMG) WATER RIGHTS REPORT PAGE: 2
WR-NUMBER: 37-07881 {cont’d)
PLACE OF USE: TWp Rde Sec Tract Lot AcCres
0438 18E 15 NE sSW
03s 18E 4 SE SE N
03s 19 27 NW NE
03is 19E 19 NE NE
0458 19E 9 SE KW
04s 19 13 SE SE
048 19 25 SW SE
068 19E 9 SW NE
045 i7E 34 SE KW
04s 17E 34 EW NW
04s 17 35 SW SE
04s 18E 1¢ SE SE
02s 18 18 NE NE
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-07916 BONNEVILLE PACIFIC CORP. 06=-15-1981 PERMIT
C/0 DAVID P. HIRSCHI
PARSONS BEHLE &k LATIMER
P.C. BOX 11898 =
SALT LAKE CITY, UT 854147
COUNTY: GOODIKG WATER-DIST: 37
SOURCE: BIG WOOD RIVER TRIBUTARY: HMALAD RIVER
LITTLE WOOD RIVER MALAD RIVER
WATER USE: ’ DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
POWER 280.000 01,01 12/31
TOTAL: 280.000
REMARKS: HEAD = 50 FT.
SOURCES ARE BIG WOOD RIVER, TRIB. MALAD RIVER; LITTLE WOOD RIVER,
TRIB. MALAD RIVER.
WATER DIST. 37 ¢ 37M.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
058 14E 33 SW NE
058 14¢ 33 SE NE
PLACE OF USE: TWP Rge Sec Tract Lot ACTas
058 14E 33 NE SE
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
37-08178 MAGIC RESERVOIR HYDROELECTRIC INC. 07-02-1584 PERMIT
2399 5. ORCHARD ST.
SUITE 201
BOISE, ID 83705
COUNTY: BLAINE WATER-DIST: 37
SOURCE: BIG WOOD RIVER TRIBUTARY: SNAKE RIVER -

TR
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LISTER

IDAHO DEPARTMENT OF WATER RESOURCES

DATE: 07/11/89

({RMG) WATER RIGHTS REPORT PAGE: 3
WR-NUMBER: : 37-08178 (cont‘d)
WATER USE: DIVERSION RATE: DIVERSIOR VOLUME: PERIOD FROM: PERIOD TO:
POWER 256.000 01,01 12,31
TOTAL: 250.000
REMARKS : FEET OF HEAD = 85 HORSEPOWER = 1800
THE DESIGR & CONSTRUCTION OF THE HYDRO FACILITY TO BE
INSTALLED AT MAGIC DAM SHALL BE APPROVED BY THE DEPT.,
PURSUANT TO THE SAFETY OF DAMS STATUTES, IDAHO CODE.
POINT OF DIVERSION: Twp Rge Sac Trackt Lot
028 18E 18 KE KE
PLACE OF USE: Twp Rge Sac Tract Lot Acres
az2s 18E 18 NE NRE
WR~NUMBER: CURRENT OWNER: ’ PRICRITY DATE: STAGE :
37-08389 MAGIC RESERVOIR HYDROELECTRIC, INC. 10-28-1988 PERMIT
C/0 JAY R. JACKSON, PRES.
2399 S. ORCHARD ST. STE. 201 m
BOISE, ID 83705 -
- COUNTY: BLAINE .
SOURCE: BIG WOOD RIVER TRIBUTARY: SNAKE RIVER
WATER USE: DIVERSTON RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
POWER 300.000 01,01 12/31
TOTAL: 300.000
POINT OF DIVERSION: Twp Rge S5ec Tract Lot
bzs 18E 18 NE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
025 18E 18 NE NE

END OF REPORT

e
i
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UNITED S8TATES OF AMERICA

. 1ees
FEDERAL ENERGY REGULATORY COMMISSIOMpepartment of Water Resou

Magic Reservoir Hydroelectrie, Inc. Project No. 3407-018
Idaho

ORDER GRANTING AN.EXTENBION OF TIME

( Issued May 2, 1989 )

on August 17, 1988, the Magic Reservoir Hydroelectric, Inc.,
licensee for the Magic Dam Project (FERC No. 3407) filed a Report
on Recreational Resources (Plan) as required by article 407 of
the project license. The plan includes a proposal to purchase 40
acres of land that is suitable for recreational use and then
transfer this land to the Bureau of Land Management.

By letter dated March 24, 1989, the licensee notified the :
Commission that the owner of the 40 acres is no longer willing to )
sell the land. The licensee requests an extension of time to
pursue alternative ways to meet the article 407 requirements.

: The reascons advanced by the licensee in support of the
requested extension of time are reasonable and justify the

extension. As a result the August 17, 1988 plan, should be
dismissed. ‘

The Director orders:

(A) The deadline for filing the Report on Recreational
Resources, as required by article 407 of the license, is extended
to June 30, 1989. The Report on Recreational Resources filed on
August 17, 1988, is dismissed. .

(B) This order is issued under authority delegated to the

Director and is final unless appealed to the Commission under
Rule 1902 within 30 days from the date of this order.

. ﬂark Robin

rector, DiviBion of Project
ompliance and Administration

MTMHLHED

MAR 0 6 1990 ;

DC-aA-1




State of I’~ho -~
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D, ANDRUS
GOVENOR
R. KEITH HIGGINSON
DIRECTOR

September 13, 1988

RE: Permit Nos. 37-7848/8178

Magic Reservoir Hydroelectric, Inc.
2399 S. Orchard St.

Suite 201

Boise, ID 83705

Gentlemen:

We acknowledge receipt of the correspondence transferring ownership of the
above referenced water rights to you. MWe have modified our computer
records to reflect this change in ownership.

We assume you are aware of requirements remaining to finalize the permits
into licenses.

If you have any questions regarding this matter, please feel free to
contact us.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JJ:sc
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MAGIC RESERVOIR HYDROELEC1 kiC, INC.

2359 SOUTH ORCHARD STREET, SUITE 201

BOISE, ID 83705
(208) 336-3000
Ltr. 001
File 1.20
August 30, 1988 REE N k-
- AUG 30 1988

Mr. Jim Johnson

Water Rights Supervisor

Idaho Degt. of Water Resources Department of Water Resources
Statehouse Mail

Boise, ID 83720

Re: Water Permit Nos. 37-7848 and 37-8178
Magic Dam Hydroelectric Project

Dear Mr. Johnson:

We enclose herewith on behalf of Magic Reservoir Hydroelectric,
In¢. a completed Affidavit for Water Rights to be Used for Power
Purposes at the Magic Dam Hydroelectric Project. Per our August
29 discussion, also attached are a 9/2/86 Agreement between Big
Wood Canal Company (the Dam owners) and Cook Electric, Inc. (the
original water permittee). Insofar as Magic Reservoir
Hydroelectric, Inc. has subsequently assumed all right, title and
interest of Cook Electric, we are also including a 3/22/88
Amendment Agreement between the Big Wood Canal Company and Magic
Reservoir Hydroelectric, Inc.

We trust this Affidavit and attached Agreements meet your needs for
the assignment process. If you have any questions, please let me
know.

Sincerely,

Marc A. Auth
MAA/13

cc: J. R. Jackson, Pres. (MRH, Inc.)




State of r‘ ho -

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 ~ (208) 334-7900

CECIL D, ANDRUS
GOVENOR
R. KEITH HIGGINSON
DIRECTOR

August 23, 1988
RE: Permit Nos. 37-7848 & 37-8178

Magic Reservoir Hydroelectric, Inc.
2399 S. Orchard, Suite 201

Boise, ID 83705

Géntlemen:

The Department is in receipt of assignments of the above referenced
permits changing ownership of the permits to you.

Before we can farmally change our records reflecting this ownership
change we must be in receipt of an affidavit stating that the new
owner is established to do business in Idaho in accordance with the
provisions of Section 42-205, ldaho Code.

Please complete and return the enclosed affidavit.

If you have any questions, please let us know.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

Jd:sc

Enclosure -
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SEP 23 1988

RANGL. s e s st e ¢




~ _

MYERS ENGINEERING CC.«iPANY, P.A.

Consulting Engineers

750 Warm Springs Avenue
Boise, Idaho 83712
Telephone: (208) 336-1425

May 17, 1988

Nenartma=t ~f Water Resources

Mr. Jim Johnson

Idaho Water Resources Board
Statehouse

Boise, ID 83720

Re: Assignment of Permit No's 37-9848 & 37-8178

Dear Mr. Johnson:

Enclosed are copies of the above assignment forms from the
original applicant Cook Electric Inc. to Magic Reservoir
Hydroelectric Inc. Please note this action in your records.
The original documents can be furnished at a later date if
required; they are currently in the mail to us.

(/e

Carl L. Myeps, P.E.
Enclosure

tc: Magic Hydroelectric Inc. ‘ ¥
Owen Orndorff ‘ o '
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MEMORANDUM
TO: Norm Young, Glen Saxton, Jim Johnson, and File Nos.
37-8178 and 37-7848

FROM: Gary Spackman 544»7
DATE: September 9, 1987

RE: Establishment of Term of Years for Hydropower Permits

Under Idaho Code  42-203B(7), the Director is required to
designate the number of years through which the term of license
will extend. It appears that the Director should impose the
term of years for the license, if possible, at the time the
permit is issued.

Four criteria must be evaluated prior to establishing the
term of years: (1) The term of any power purchase contract, (2)
Policy of the Idaho Public Utilities Commission, (3) The term of
a FERC license, and (4) Existing downstream uses. The power
purchase contract has a term of thirty-five (35) years. The
Public Utilities Commission @pproved the contract for
thirty-five years. The FERC license was granted for forty (40)
years. The hydropower use proposed will not g¢ffect downstream
users, in fact, the use is in conjunction with water being
released to downstream users.

As a result of the above evaluation, I recommend that we
grant a period of license of forty (40) years, which is the FERC
license period. The conditions should read as follows:

The duration of the diversion and use of water under this
permit and any license subsequently issued is forty (40) years
from the date of the issuance of this permit. Prior to the
expiration of the license, the use will be reviewed relative to
the interest of the public, and the Director may reissue the
license to include all or any part of the use authorized herein
any may revise, delete, or add conditions under which the right
may be exercised.

........

{
¥
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DEPARTMENT UF WATER RESUOURCES

STATEHOUSE

HOXSE, IDAWO 83720
(208) 334~-4440
SEPTEMBER 03, 1987

CUUK ELECTRIC, INC,
F.O0E0X 11071
TwiN FALLS, ID 83301

BEEMIT APFROVAL NOTICE

k2 PERMIT NG. 37=7848
DEAR PEWMIT HUOLDEH:

ENCLOSED (1S A CUPY OF YCUR APPRUVED APPLICATIUN FCR PERNIT, WE D=
RECT YUUK ATIENTION TU THE CUNDITIUNS OF APPROVAL Un THE FUURTH PAGE,

BE SURE 1C NOTE THE SFECIAL CONCITIUNR REGUIRING YOU TO INSTALL A
MEASURING LEVICE, OR A FLUW MEASUREMENT PORT, UK TO PROVIDE A CERTI-
FIED MEASUREMENT OR COMPUTATION UF FLUW BASED UECN THE DESIGN OF THE
SYSTEM TC EBE PREPAREL EY A PRUPFESSIUNAL ENGINEER,

PLEASE NUGTE THE REQUIREMENT THAT AS A PERM1IT HOLLER YOU MUST CUMMENCE
THE EXCAVATICUN UR CUNSTRUCTION GF DIVERTING wCRKS WITHIN ONE YEAR UF
THE DATE THRE PERMIT WAS ISSUED, AND YOU MUST FROCEED DILIGENTLY UNTIL
THE PROJECT IS COMPLETED. THE ENCLUSED BLUE CARC WUST BE COMPLETED
AND RETURNED TO THIS CFFICE AS SGUN AS YOUU COMMENCE CONSTRUCTION, NG
LATER THAN UNE YEAR FROM THE DATE THE PERMIT WAS APFROVED,

WE HAVE ENCLOSED A FORM ENTLTLED “INSTRUCTIUNS ¥CK PRUUF OF BENEFL=-
CIAL USE™, PLEARSE REAL 1HE INSTRUCTIONS CAREFULLY SINCE YOU MUST
TAKE FURTRER ACTION TC GEVELOP THIS PERMIT INYOQ & LICENSE,

SINCERELY,

GARY SFPACKHMAN
SUPERVISCGR, WATER ALLCCATIUN SECTIUN

G&: 8C
ENCLUSURES
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COOK ELECTRIC, Inc.

PHONE: P. ©O. BOX 1071
734-3252 : TWIN FALLS, IDAHO
83301

August 28, 1987

37.75¢¢
State of Idaho

Department of Water Resources Departmer nf Water Resoyrces
Statehouse
Boise, Idaho 83728

ATT: Mr. Gary Spackman
Dear Mr. Spackman:

We are writing you this letter according to our telephone
conversation vyesterday. We are requesting you contact the
personnel at the Idaho Water Resources Board, that we discused
yesterday to help expedit the water application.

We are requesting you treat the water application, requested by
Cook Electric, 1Inc., on Magic Dam Hydroelectric Project, FERC
No. 3407-£04, under an emergency status for the following
reasons:

1. The immediate repair required to meet the Federal
Energy Regulatory Commissions regulations.

2. The Magic Dam Reservoir is at a very low level at the
present time, which is required to install safety equipment at
the inlet structure on the penstock.

3. It would be a shame to have to drain the reservoir in
the future to install the safety equipment. :

4. Our finance for this eguipment 1is being held up until
this water permit is obtained.

Thank you,

COOK ELECTRIC m
_Aoasins /',7 y etk

Warren P. Chapman
President




MEMORANDUM

TO: File Nos. 37-8178 and 37-7848

FROM: Gary Spackmanégll

DATE: July 30, 1987

RE: Review for application approval

I have reviewed Applications to Appropriate Water Nos.
37-8178 and 37-7848 filed in the name of Cook Electric, Inc. for
generation of hydropower at Magic Dam. Attached is a rough
checklist of the required information under Rule No. 4,5,3. of
the Water Allocation Rules and Regulations for large diversions.

After reviewing the applications and supporting documents, I
find that Cook Electric, Inc. has supplied the necessary
information required by the Department to evaluate the
applications.

Based upon my review, the following is a summary of use of
the evaluation criteria contained in Rule 5.1 of the Water
Appropriate Rules and Regulations:

Will the proposed use reduce the quantity of water under existing
water rights?

These filings will not reduce normal delivery practices by
the Big Wood Canal Company for irrigation purposes. The
applicant has entered into a contract with Big Wood Canal Company
which subordinates the delivery of water for hydropower
generation to the demands for irrigation flows and maintenance of
the delivery systems.

Water quality has been evaluated by the Department of Health
and Welfare, and it appears that the water quality will be
maintained.

Is the water supply sufficient for the proposed use?

Water will be available in sufficient quantities to operate
the proposed turbines in various combinations during the
irrigation season. Some additional high run-off flows may also
contribute to the hydropower generation. During the winter time,
power will probably not be generated because of storage for
irrigation in the upcoming irrigation seasg




Is the application made in good faith?

By agreement with Big Wood Canal Company, the applicant has

. access to the dam and the surrounding lands for construction.

The applicant has also obtained a FERC license for the project.
There are not obvious impediments to the successful completion of
the project.

Does the applicant have sufficient financial resources?

The file contains a confidential statement from persons or
entities willing to participate in the project and assist in
financing its completion. Earnest money has already been paid to
Cook Electric as part of the financial arrangement. The
information is confidential and should be returned following this
review.

Does the project conflict with the local public interest?

The project will assist the economy at least temporarily
during the construction of the hydropower facilities. Following
completion, there will probably not be a lot of direct economic
bepefit, although the plant will supply power to the Idaho Power
grid. The shareholders in Big Wood Canal Co., primarily farmers,
will benefit from revenues generated.

The Department of Fish and Game has commented on the
proposed plan, and the applicants are proposing to screen the
present spillway to prevent fish passage over the spillway.

The applicants plan appears to comply with air and water
guality standards.

Based on the above review, I recommend that we issue a
permit to appropriate water to Cook Electric, Inc. for the above
applications with the standard hydropower conditions attached and
a condition of years equal to the number of years imposed by the
FERC license.

T i




f\
Department of Water Resources
OFFICE OF THE GOVERNOR
STATE CAPITOL
CECIL D. ANDRUS BOISE
GOVERNOR May 15, 1987

Mr. Warren Chapman, President
Cook Electric, Imc..

P.O, Box 1071

Twin Falls, ID 83301

Dear Mr. Chapman:

Thank you for your letter of April 20, 1987, providing an up-~
date on your project, It is inappropriate for me to intervene in
the present contract negotiations with Idaho Power Company. That
issue is presently being considered by the Idaho Public Utilities
Commission in quasi-judicial proceedings that must be decided using
the record developed by the PUC and the law governing the matter.

A generic case considering this matter is set for hearing before
the PUC in June and your specific request is scheduled for June
18, 1987.

Immediate development of the project cannot be encouraged until
the state of Idaho's appeal of the FERC license has been resolved,.
The state routinely requests that FERC include a subordination con-

.dition in the federal license to insure that large nonconsumptive

uses of water do not lock up the water supplies of a basin thereby
preventing needed upstream development., FERC was asked to include
a subordination condition in the Magic Dam hydro project license,
but failed to do so. The state is appealing the license condi-
tions, and has not at this time issued a state permit to allow ap-
propriation of water for the project. While I am confident that
this issue will be resolved, I cannot encourage development of the
project while the issue is still pending.

I have conveyed copies of your letter and special request to
the PUC and the Department of Water Resources with instructions to
consider your request as your motion for summary judgment and ap-
plication for water permit as evaluated.

Wwith best regards, gw %M
i O

Sincerely, SEp 98 1988
Cecil D. Andrus
Governor :
cc: SN Dibn, sowR NS
Perry Swisher, PUC
CDA:1lmg
0158G/1863r/spuc

A/C/F




Form No. 202a ['.""\ ~
2/79 :

State of Idaho
Department of Water Resources

APPLICATION FOR PERMIT ANALYSIS SHEET COOK ELECTRIC, INC

INITIAL REVIEW BY: 4@14 APPLICATION NUMBER: 7~ 783
CHECK:
¥ Source. Field check by:
Point of diversion, Date:
County. Comments:

Description of diverting works.
Time required for beneficial use of water.
Place of use or acres irrigated.
Map.
Signature,
Fee.
OYes ¥ No Field check required.
J Yes ,ﬁ: No Critical groundwater area,

Yes No  Request dam safety information. Sent by: Date:
Yes 11 No* In form to receipt.

*REQUEST THE FOLLOWING ADDITIONAL INFORMATION FROM THE APPLICANT:

SEND COPIES TO:

O Idaho State Health Department,  Copies sent by: Date:
Idaho Fish and Game Department. a4 /po P
Idaho Department of Lands. 5/l /50 P

O U.S. Bureau of Land Management, ‘

O U.S. Forest Service.
¢ Other i Wood Canal Co. £/a1/f80

PROCESSING: (57 Newby , D- 37 Falre ﬁt
ADpn

O Yes No Platted by: Map No. Y—Z 3
O Yes No  Other rights on same place of use. _ flo_ v Lowed
290 Tgeitrey.

O Yes O No* Inform for advertising. ?/
Final date for protests: /2y /F ‘
Yes 0O No Pr test 2"} )ged If yes, yecord lnformatlo on age of application.
FINAL REGIONAL PROCESSII\?EE REVIEW ;7 72 }t {{“’"‘

/ﬁAffldawt of publication received. Date: %A‘/‘a
plication pubtished correctly. If not, record action taken:
amount, receipt date & number, recorded on application.
blication dates and paper, recorded on application.
tests, dates, withdrawal, etc., recorded on application.
ecommendation & initial, recorded on application.
es O ﬁo Measuring device required.
Yes o Access port required. ~
es, [1No Will water be delivered by watermaster? If yes, what district? S 7
S7r5/r 2% o Date of priority recommended.
Special conditions of approval or cover letter,
OLE o5, C84 [k (70 (RA 25, 27 =&

yo. y
By: (Kaltae O Yotie., Dae: 2/ 2//g7
STATE OFFICE REVIEW: v v
~19 )Ll 1
v
i 'l 30
O See attached sheet for mof i3 . =

By: .QL) Date: M‘
)ﬁ\‘p{\}‘\%;%) u?‘?{
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSIO&nmmﬂnMHG

Southern Region

Cook Electric, Inc. ) Project No. 3407-007

NOTICE TO INTENT TO ACT

(March 19, 1987)

The appellant 1/, pursuant to 18 C.F.R. § 385.1902 (1986),
has appealed the Commission staff's action 2/ in the above-
captioned proceeding. Further time is required to consider
the issues raised on appeal. The Commission intends to act on
appellant's appeal, which shall not, therefore, be deemed
denied by operation of law pursuant to Section 385.1902(c) of
the Commission's Rules of Practice and Procedure.

By direction of the Commission.

{ SEAL)

.Aé;LMdégth£2L$12
Kenneth F. Plumb,
Eecretary.

1/ The Idaho Department of Water Resources.

2/ Cook Electric: Inc., 38 FERC % 62,034 (1987).

DC-a-17

R it e

EGEIVED

f Water Resources
ion Office

L
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FEDERAL ENERGY REGULATORY COMMISSION i S ig(S
WASHINGTON. D.C. 20426 To4 41 19283201 03s28/83 4 |
OFFICIAL BUSINESS NOTIFY SENDER OF WEw aDpReéd
PENALTY FOR PRIVATE USE $300 :Im M’F mmﬂ ms
2188 ATH AVE £
THIN FALLS 1D 833017451
T POSTAGE AND FEES PAD
FEDERAL ENERGY
REGULATORY COMMISSHN
FERC-351
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COOK ELECTRIC, Inc.

PHONE: P. O. BOX 1071
734.3252 [ TWIN FALLS. IDAHO
o L
January 23, 1986 56

'1’
ECHIVE])
JAN 27 1986
Sstate of Idaho q,!f 6¢8‘V
Department of Water Resources 9 ' g 179 Department of Water Resources

State House 3
Boise, Idaho 83720

Project No.3407-004
Magic Dam

We are requesting that you comment on the abdve project, along
the lines of the rough draft, which is enclosed, and other
comments that you might have to assist Cook Electric, Inc., in
obtaining their license on this project, so we can start con-
struction on a new 600 feet of spillway, which is required by our
studies that you have copies of.

Sincerely,
COOK ELECTRIC, INC.

v s P Wy,

Warren FP. Chapman
President




January

LETTER HEAD
OF AGENCY

, 1986

Cook Electric, Inc.
P.O. Box 1071
Twin Falls, Idaho 83301

ATT: Warren P. Chapman, President

Project No. 3407-004
Magic Dam

[
We support the applicant for hydro license, Ferc No. 3407-004,
for the following reasons:

Sincerely,

To improve dam safety, your plans show an
additional 600 ft. of spillway, which should
reduce fish loss over the spillway and improve
soil erosion down stream from the dam. This
would let you maintain higher water levels in

the dam with this additional spillway. It wauld
also assist Big Wood Canal Co., in managing the
reservoir levels. We feel it is in the best in-
terest of the general public to improve irrigation
storage, dam safety, boating, fish loss and other
recreation needs.

Agencies Name




MAGIC DAM

Powerhouse Site
Magic Reservoir
Spillway
Spillway
Spillway
Spillway
Spillway

Big Wood River Below Dam
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COOK ELECTRIC, Inc.

PHONE: P. O. BOX 1071
734-3252 TWIN FALLS, IDAHO
83301

December 3, 1985

State of Idaho DEC 5 1085

Department of Water Resources
State House
Boise, Idaho 83720 Department of Water Resources

Reference: Magic Hyvdroelectric Project, FERC Project No.
3407-004 - Idaho

Gentlemen:

Enclosed please find one (1) copy each of nine (9) bound
documents, which constitute cur application for lizense of
the referenced project.

Pursuant to the Fedsral Energy Regulatory Commission's letter
of November 8, 1985, to you, copies of the subject application
are being sant to you for your information and any comments
and recommendations you may have involving your interests.
Please submit your comments to the Secretary, Federal Energy
Regulatory Commission, Washington, D.C. 20423, with a copy
directly to the Applicant, within 50 days of the date of this
letter. 1If you have not submitted comments, or requests that
the Commissioa grant an extension of time within that period,
the Commission will assume that you have none,

If you have any questions, please call Mr. Warren P. Chapman
or Mr. Rand} Chapman at (208) 734-3252.

Thank you for your cooperation,

Respectfully submitted,
COOK ELECTRIC, INC.

_cvantns P Lo

Warren P. Chapman
President

WPC:ac
co:FRRC
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et
IN RE: APPLICATION OF COOK ) © pepartment o e Ausou
) WITHDRAWAL SQEpBFTH o0
ELECTRIC, INC., IDENTIFICATION ) FOR_ORDER PERMITTING
) INTERVENTION
NO. 37-7848 )
X k % Xk Kk * * * &k *

COME NOW, Twin Falls Canal Company and North Side
Canal Company, Ltd., and formally withdraw that certain
Petition For Order Permitting Intervention previously filed in
this action and dated January 30, 1981. The grounds for the
withdrawal of this Petition are as follows:

1. The interveners have been advised by
representatives of Big Wood Canal Company that a certaiq
agreement has been entered into between said Canal'ébmpany‘énd
the original applicants, Cook Electric, Inc., relative to the
project originally contemplated by the applicanE;:'As a result,
the protest originally filed by Big Wood Canal Company to the
above application has been resolved and the grounds for the
requested intervention have been rendered moot.

DATED this /& day of _d.LG&’S-'Q, . 1885.

v NELSON, ROSHOLT, ROBERTSON,
' - TOLMAN & TUCKER

SEP 7% 1988 / —

James C. Tucker

WITHDRAWAL OF PETITION -1-
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CERTIFICATE OF MAILING

\
I hereby certify that on this ﬂﬁr day of {2¢¢

, 1985, I served a copy of the foregoing WITHDRAWAL OF PETITION
FOR ORDER PERMITTING INTERVENTION, by depositing same in the
United States mail, postage prepaid, in an envelope, addressed
to the following: )

Mr. Cecil Hobdey
Attorney at Law
P.0. Box 176
Gooding, ID 83330

Cook Electric, Inc.
P.0O. Box 1071
Twin Falls, ID 83301 . .

Big Wood Canal Company

P.O. Box C

Shoshone, ID 83352
Department of Water Resocurces

Statehouse
Boise, ID 83720

Z%
/gémes C. Tucker
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WITHDRAWAL OF PETITION -2- e
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DEG 17 1985

EEErTT o WRIRE Resourom
Sapibherc Qistrint Okl
IN THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

* % % * * % % % * %

IN RE: APPLICATION OF COOK )

) WITHDRAWAL OF PETITION
ELECTRIC, INC., IDENTIFICATION ) FOR ORDER PERMITTING

) INTERVENTION
NO. 37-7848 )

¥ % % % % k % % * *

COME NOW, Twin Falls Canal Company and North Side
Canal Company, Ltd., and formally withdraw that certain
Petition For Order Permitting Intervention previously filed in
this action and dated January 30, 1981, The grounds for the
withdrawal of this Petition are as follows:

1. The interveners have been advised by
representatives of Big Wood Canal Company that a certain
agreement has been entered into between said Canal Company and
the original applicants, Cook Electric, Inc., relative to the
project originally contemplated by the applicant. As a result,
the protest originally filed by Big Wood Canal Company to the
above application has been resolved and the grounds for the
requested intervention have been rendered moot.

DATED this /8 day of A“ 2o /% 2 , 1985.

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

fﬁﬂb’uf?‘ﬁv@u b-nw o /
SEP 2§ 1988 By e

J mes C. Tucker

Yot - e s e e
WITHDRAWAL OF PETITION -1-
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CERTIFICATE OF MAILING

I hereby certify that on this -2 day of /_//Lr.

, 1985, I served a copy of the foregoing WITHDRAWAL OF PETITION

FOR ORDER PERMITTING INTERVENTION, by depositing same in the

United States mail, postage prepaid, in an envelope, addressed

to the following:

Mr. Cecil Hobdey

Attorney at Law
P.0O. Box 176

Gooding, ID 83330

Cook Electric,
P.0O. Box 1071

Twin Falls, ID 83301

Big Wood Canal Company

P.0. Box C

Shoshone, ID 83352

Inc.

Department of Water Resources

Statehouse

Boise, ID 83720

WITHDRAWAL OF PETITION

-2

/K/VQ

mes C. Tucker
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‘ % STATE OF IDAHO
T DEPARTMENT OF WATER RESOURCES

P

N e

SR RSOV SOUTHERN REGION

John V. Frvans F041 Blue Lakes Blvd. North
fienveraor Twin Falls, ldaho 83301

(108) 734-3587%
A, Keaneth Dunn
Diveires

December 3, 1985

John A, Rosholt

Attorney at Law

P. 0. Bax 1906

Twin Falls, Idaho 83301

Re: Application Far Permit No. 37-7848
Dear John:

The purpose of this letter is to ask whether the Twin Falls and
North Side Canal Companies still wish to intervene in the matter
of Application 37-7848 filed by Cook Electrie, Inc.

Cook Electric, Inc., filed its application to appropriate 800 cfs
of water at Magic Dam on Augqust 14, 1980. The application was
protested by Big Wood Canal Co. O0On January 30, 1981, we

received your petition to intervene on behalf of the Twin Falls
and Narth Side Canal Companies,

After some negotiation, Cook Electric, Inc., and Big Wood Canal
Co., entered into an agreement to cooperate on the project, thus
resolving Big Wood's protest.

In view of the protest being resolved, and possible changes in
the relationship between Cook Electric, Inc., and Twin Falls and
North Side Canal Companies, please advise if the Department
should act on the petition to intervene or if it will be
withdrawn,

Very truly yours,
lLoren 0. Holmes
Soubthern Region Supervisor

LOH:marvya

B oot TR, L b PEERT T TR ———— L,




D STATE OF IDAHO
4 p DEPARTMENT OF WATER RESOURCES

/ E
§E§§§§9$ SOUTHERN REGION
o v . 1941 Blue I.akes Bivd. North
e I“'”“ Twin Falls, 1daho 83301
o (208) 734-1578

A. Kenneth Pann
IHreotor

August 23, 1984

Cook Electric, Inc.
P. 0. Box 1071
Twin Falls, Idaho 83301

Re: 37-7848 -
Gentlemen:

This office recently received a copy of an agreement in which
Cook Electric and Big Wood Canal Company agreed to cooperate on
construction of the Magic Dam hyddroelectric project.

The agreement apparently resolves the protest of Big Wood Canal
Company against application 37-7848.

Before we can proceed further with the applications in this
office, the following information must be submitted to be made
part of the applications:

1) An itemized cost estimate for the
project.

2} A showing that a "here and now"
financial committment sufficient to
complete the project has been made by
the applicant or by a project
developer.

In addition, engineering plans for modification to Magic Dam
required by the project must be approved by the Department
before construction.

Please contact this office if you have any questions.

Yery truly vours,

LOREN D. HOLMES
Southern Region Supervisor

LOH:marya
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e DEPARTMENT OF WATER RESOURCES
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R REsod SOUTHERN REGION

John V. Evans 1041 Blue Lakes Blvd. North
(revvernor Twin ["'l"S. Idaho $3301
(208) 734-3578
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A. Kenneth Dunn
Fhirector

August 23, 1984

Big Wood Canal Company
112 South Apple Street
Box C

Shoshone, Idaho B3352

Re: 37-7848 & 37-8178 -. Cook Electric

Gentlemen:

This office currently holds Applications for Permit Numbers
37-7848 and 37-8178 in the name of Cook Electriec, Inc., to

appropriate water for hydroelectric power generation at Magic
Dam.

Application 37-7848 was protested by Big Wood Canal Company in
August, 1980 and has been held pending a hearing.

We recently received a copy of an agreement between Cook Electric
and Big Wood Canal Company indicating the two parties are going
to cooperate on the construction of the Magic Dam power project.
We are assuming that the agreement resolves the matter of the
protest. Unless advised otherwise, the protest will be
considered withdrawn, and we will proceed with processing of
application 37-7848 without a hearing.

Very truly vyours,

LOREN 0. HOLMES
Southern Region Supervisor

LOH:marya

cc: Warren Chapman
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COOK ELECTRIC, Inc.

PHONE: P. O. BOX 1071
724.3252 TWIN FALLS, IDAHO
83301

October 19, 1982

Department of Water Resources

Western Reglon

Statehouse

Boise, Idaho 83720

RE: FERC 3407-000 Magic Dam Power Project
Gentlemen;

Cock Electrlc, Inc. has been granted a Preliminary Permit to develop hydro-
power by the FERC on the Magic Dam neayr Shoshone, Idaho,

We would appreclate a letter from you concerning any objections you may
have to this project. If you have no objections please so state.

Thank you for your consideration. Your prompt response will be appre-

ciated.
Sincerely,
(OCK ELECTRIC, INC.
Dale Hatch
ILiaison Officer
SDH:nw

¢c: Michener Assocliates, Inc.

Depéﬁﬁ"‘zu‘i LN g L - #f0E
Weetern Regional %*ﬁ.ﬁ%




COOK ELECTRIC, Inc.

43301

October 15, 1982

To Whom It May Concern:

This letter is to inform you that we have designated Dale Hatch, a member of
our staff, as a liaison officer to act for the Permittee, Cook Electric, Inc.
This designation refers to the preliminary permit for Project No. 3407-000,
Magic Dam, issued by the Federal Regulatory Commission on July 28, 1982.

Mr. Hatch may be reached at the phone and address as shown above. We are
enclosing a list of the parties informed of this appointment.

Thank you for your cocoperation.

Sincerely,

COOK ELECTRIC,
,wm«/-’m-*"

Warren P, Chapman
President

WEC:sdh
Encl:

REGEIVED

OCT 21 182

| aber Eecourest ‘ Weslin e oo 00
D"';:.r: Pistrict Office SEP 281388 | f-'
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Dt od AN el OF THE AVVOINTMENT OF DALE HATCH AS A LTAISON OFFTCEK
v o Pl DT TR e 100 ARDS. PRELTHINARY PERMIT ¥ PHOJECT NO. 3M07-000

williaw W. Lindsay, Dire tor -
Of 'l ce of Electric Power hegulation
Federal Energy Hegulatory Commission
8245 North Capitol Streetl, N.W.
Washington, D.C. 20426

William F. Kopfler, Regional Englineer
Federal Energy Regulatory Commission
333 Market Street, Sixth Floor

San Francisco, California 94105

United States Department 0f Agriculture
Forest Service

Washington Office

12th & Independence S.W.

P.0. Box No. 2417

Washington, D.C. 20013

United States Department Of Commerce

National Oceanic and Atmospheric Administration
National Marine Fisheries Service
Environmental & Technical Services Division
P.0. Box No. 4332

Portland, Oregon 97208

Idaho Public Utilities Commission
Statehouse
Boise, Idaho B3720

State of Idaho

Fish and Game Department
P.0. Box # 25

Boise, Idaho 83707

Mr. Donald P, Dubcis

Regional Administrator, Region X
Environmental Protection Agetcy
1200 Sixth Avenue

Seattle, Washington 98101

Mr. Merle W. Wells

Historic FPreservation Coordinator
Idaho Historical Society

610 North Julia Davis Drive
Boise, Idaho 83706

Corps of Englneers
Bldg. 602, City-County Alrport
Walla Walla, Washington 99362

Water Quality Agent
Reglon X

1200 Sixth Avenue
Seattle, Washington 98101

SEP 2 8 1988
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LIST OF Ts PARTLES [MRO:MET OF THE APPOINTMENT OF DAV™HATCH AS A LIAISON OFFICER
79 _AGT FON THE PERMIT I HEGARDS PRELIMINARY PERMIT Fu.. PROJECT NO. 3407-000

Director, Northwest Hegion
National Marine Fisheries Service
1700 Westlake Avenue Norih
Scattle, Washington G8109

Charles 5. Polityka

Regional Environmental Officer

Department of the Interior

Suite 1691

500 N.E. Multnomah Street
Portland, Oregon 97232

Reglonal Director

Heritage Conservation & Recreation Service
915 Second Avenue

Seattle, Washington 98174

State of Idanho

Department of Parks & Recreation
Statehouse

Bolse, Idaho 83720

Idaho Department of Health & Welfare
Division of Environment

- Statehouse

Bolse, Tdaho 83720

Reglonal Director
Natlonal Park Service
Westin Building, Reom 1920
2001 Sixth Avenue

Seattle, Washington 98121

Area Qffice

U.S8. Fish and Wildlife Service
4620 Overland Road, Room 238
Bolse, Idaho 83705

State Director

Bureau of Land Management
Room 334, Federal Bullding
550 West Fort Street
Boise, Idaho 83702

Department Of Water kesources
Western Region

Statehouse

Boise, Idaho 83720

Thomas K. Schafer, P,E. & L.S.
P.0. Box # 283
Twin Falls, Idaho 83301

Hobdey & Varin
P.0. Box # 176 ;
Gooding, Idaho 83330 ; . !




Lo OF Tog PARTIGS 10 k*”‘U OB T”E h*LDLhTNENT UF DALE HATCH AS A LIAISON OFFICER

T AGT oI Tl PriELFs=e 1EGARDS' PHELIMINARY PE..RMI’I"F’( TPROJECT NO. 3407-000

Upnited Stutes Department Of The Inter101
U.5. Geological Survey

Water Resources Division

Box No. 036, Federal Building

550 West Fort Street

Boise, Idaho B3724

Big Wood Canal Compahy
112 South Apple Street
Box C

Shoshone, Idaho 83352

Amerlcan Falls Reservolr District No. 2
112 South Apple Street
Box C
Shoshone, Idaho 83352

Nelson, Rosholt, Robertson, Tolman & Tucker
¥.0. Box No. 1906
Twin Falls, Idaho 83301

gtﬁﬁ. ) a -
"‘“ﬂ’izﬂwk‘ S imn |
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Dennis S. Voorhees

ATTORNEY AT LAW 5%
PO BOX 927 \Ri&@%%ﬂiﬂ

FIRST INTERSTATE BANK BLDG.
TWIN FALLS, IDAHO 83301

TELEPHONE 1 208:. 733.2600
SEP s ¥R
Rasnueeel
, 982 1ty ot WET T
August 24, 1982 Bean ,mmummmm“
- [,’i,r, ’(”ﬂf L

Mr. David R. Tuthill, Jr. Cop b e Soutlan I
Department of Water Resources [ pldians {
Statehouse o (P u;d:ww cer 321 8L

Boise, Idaho 83720

Re: Application for Permit No. 37-7848

Dear David:

The Pederal Lnergy Regulatory Commission recently
granted Cook Electric, Inc., a preliminary permit under
the Federal Power Act for a proposed water power project
to be known as Magic Dam located on the Big Wood River
in Blaine County, Idaho. I enclose a copy of the Order
issuing the preliminary permit. It pertains to the same
project for which a water permit was applied for by Cook
Electric in the Fall of 1980, Application for Permit No.
37-7848.

The Application was protested by the Big VWood Canal
Company. No action on the Application or protest has
taken place pending the outcome of the FERC determina-
tion.

I expect to be meeting with the Big Wood Canal
Company in September in an attempt to allay their con-
cerns as outlined in the letter of protest filed with
the Department. I will advise you on the prospects of
resolution after the meeting has taken place.

Should resolution not be possible, I maintain for
the reasons set out in my October 7, 1980, letter to
Mr. Cecil D. Hobdey, attorney for the Big Wood Canal
Company, a copy of which is on file in this proceeding,
that the Cook Electric filing is not speculative. The
power of eminent domain for power generation as recog-
nized in the Idaho cases of Marshall v. Niagra Springs
Orchard Co., 22 Idaho 144 (1912) and Bassett v. Swenson,
51 Idaho 256 (1931), distinguish this type of filing from
that discussed in Lemmon v. Hardy, 95 Idahqgifiem# '
{(Agricultural Development). '




Mr. David R. Tuthill, Jr.
August 24, 1982
Page Two.

In 1981 the Idaho legislature amended Idaho Code
42-205 to give preference to holders of existing water
permits at facilities owned by them when in competition
with others for hydro power development. Whatever be
the wisdom of this legislation, it flies squarely in
the face of Federal preemption of hydro power development
on navigable streams and effected by the Federal Power
Act. The cases construing the interplay of Federal Power
preemption and State water law regulations make it clear
that protection from supersedure is limited to laws re-
lating to the "control, appropriation, use, or distribu-
tion of water in irrigation or for municipal or other
uses of the same nature, (Emphasis supplied.) Note
here that "other uses" does not include power genera-
tion. First Towa Hydro-Electric Cooperative v. Federal
Power Commission, 328 U.S. 152, 66 S.Ct. 906, 90 L.Ed.
1143 (1946). In August of last year a United States
District Court for the District of Vermont held in Town
of Springfield, Vermont v, State of Vermont Environmental
Board, 521 F.Supp. 243 that where the power to
withhold a State permit constitutes the power to thwart
a Federal project, the same is prohibited. In that
case a State agency entered an Order barring a licensee
under the Federal Power Act from proceeding with develop-
ment of a hydro-electric project until a State Land Use
Permit was obtained. The Order of the agency was held
to be void and in violation cof the preemptive provisions
of the Federal Power Act. Accordingly, I believe the
recent amendment to Idaho Code 42-205 to be of no force
and effect,

If I can be of any greater assistance in advising
you on the legal issues arising under the Cook Electric
Application, please do not hesitate to call on me for
additional comments. As I indicated earlier, Cook Elec-
tric intends to meet with the Big Wood Canal Company in
September to resolve this matter. We will advise you as
to the results of that meeting.

Sincerely yours,
S:>QANM;9ﬂ)'Z)CETLLUUHL_
DENNIS S. VOORHEES

DSV/pbj
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UNITED STATES OF AMERICA 20 FERC 962,167

FEDERAL ENERGY REGULATCORY COMMISSION

Cook Eiectric Company } Project No, 3407-00C
Big Wood Canal Company and American

Falls Reservoir District No. 2 ) Project No. 4488-~000

QRDER ISSUING PRELIMINARY PERMIT
AND DENYING COMPETING APPLICATION(S)

v Issued July 28, 1982

The Appl:icants 17 fiied competing applications for preliminary
permit under Section 4{f) of the Federal Power Act (Act), 16
LSLTL 8757 (8, for proposed water power proiects, to be located
at an exizting Aam, 4/

Tiotice of the applicatrions was published i1n accordance with
Secticn 4 f} of tne Act and the Commission's regulations. All
protests cnat have been submitted, petitions to intervene that
have been granted, together with all comments filed by Federal,
State, and local agencies have been fully considered in
deternini~g whether to issue this permit, Parties, other than
the Applicants, and agencies commenting on the applica.ions
did not object to the issuance of this permit,

Competing App.ications

Staff has reviewed the proposals for development of the site by

the Applicaents, including the claims by the Big Wood Canal Company
and the American Falls Reservoir District No., 2 that they are in

the best pcsition to optimize operation of the proposed hydreelectric
proiject because the Big Wood Canal Company owns, operates and
maintains agic Dam anf reservolr and all otner strucktures contained
within the project boundary, maintains all water rights and controls
all water releases. None of the Applicants has presented a plan
based on detailed studies. At this early stage of planning, there
are no stagnificant substantiated differences in the Applicants' plans

and none of the plans are sufficiently Adeveloped to enahle a conclusicn

1/ Cook Electric Coempany, Proiject Ko. 1407, filed on

- November 3, 1980, Big Wood Canal Company and American
Falls Reservoir Ristrict No. 2, Project No. 4488,
filed on April 18, 1981.

2/ Authority tc act on this matter is delegated to the Director,
Division ¢f Hydropower Licensing, Nffice of Electric Power
Requlatior., under §375.308 of the Commission's regulations,
45 fed. Reg. 21716 (1960), as amended LY Order Mo, 112 in
Docket so. RME1-S, issued Hovember 21, 1980, FERC Statutes
and Regulations 430,211 (45 Fed, Reg. 79024,

DC-A-17
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to be reached as to which is the best proposal. The purvossa
of a permit is to study the feasibility of a project and to
determine the optimum development of the site. Inasmuch acs
each Applicant's plan is based on an estimate of capacaity
and energy and Aoces not include other relevant factors more
appropriate for consideration at the license stage, there is
no basis at this preliminary staqde to conclude that any one
of these plans is superior to another. Information and
analysis would be developed by the applicant daring the ter-
of the permit to ensure that a license, if granted, 1= for
the plan that is best adapted tv develop, congserve,
utilize in the publi¢ interest tne water besaurses of the
reaton. Ar application filed jeoinctiy by a manicipal:ty ani
a non-municipal entity (referred te coliectively as "hybric
applicant™) 1s neot eligible for the statutory preference
afforded municipalities under Section 7(a) of the Acr, <{ity
of Fayetteville Public Works Commission, Project Ne. 3117,
et al., "Order Determining Preference, 1lssuing Preliminary
Permit and Denying Competing Application”™ {16 FERT % £1,209).
A hybrid applicant is nevertheless eligible to compete in

any proceeding on an egual basis with all other non-preference
applicants. Therefore, censistent with Section 4.33(g}{2}

of its regulations which states that the Commission will

favor the applicant whose application was submitted first in
time, this permit is issued to the Permittee described in

Orderina Paragraph (A}. 3/

P Y

Effects of this Preliminary Permit

The purpose of any preliminary permit is to maintain priority
of application for a license during the term of the nermit
while the Permittee conducts investigations and secures data
necessary to determine the feasihility of the proposed provect
and to prepare an acceptahle application for license, &
preliminary permit does not authorize construction of any
project works. This permit does require the Permittee to
conduct certain studies, but under conditions which will assure
that those studies cause no sighificant adverse environmental
impacts. For these reasons, the issuance of this preliminary

3/ See Commission Order Denying Appeal, Projects Nos. 3209,
3518 and 4124, 19 FERC 461,098 (May 3, 1%82).

|
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permit is not a ma)or Federal action significantly affecting the
Juality ©f the human environment,

Any concerns raised in the comments, protests, of petitions to
intervene addressing the potential effects of actually constructing
and cperating the proposed proiect are not affected by the

isssance of a prelimindary permit.

The articles ¢f this pegmit provide for studies, in coordination
£1%h the anprooriate aqencies, to address the technical, econoric,
ani enviranmental considerations related tn the proposed projecr.
fhnald the Permittee find the nroject tn be feasible and file

ar 27eiicztion for a license, all interested cersons and agencies
en natice and have an ooportunity to review the

s lioats resent thair comments concerning the proiject and

tea effacecs af itg congeruction and onerarinn, and seek ro
artiIivane 1n the l!icensing praceedinn,

w1 he

Tne nacad per~ittee is the nnly party entitled to the preference
2t Lrinrity of applicacion for license afforded by this
creli~inary pzermit. In order tn invoke this permit-hased
cvitrity and preference in any subsequent licensing competition,
tte name i termittee must file an application for license as
*n& 3-le applilcant, thereby evidencing its intent to bhe the
ole [:-ensee and hold all proprietary vights necessary for
sfulegt parposes, they must be included as joint applicants
i~ oany application for license filed. In such an instance
~iere garties other than the Permittee are added as joint
plicants for license, the jeint application will not be
:i231cie for any permit-based preference or priority, City
Fayetraville Public Works commission, Project No, 3137, et
.. "Crder Determining Preference, Issuing Preliminary Permit
G Zenyiry Compet:ing Application™ (16 FERC % 61,209},

wooodboan
—
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I2rm of Fermit

Tha opropased project would utilize an existing dam and is
;~nsidered a small scale develooment. Feasibility studies

fsr sTall srojects are limited in scope and should not reguire
the maximum term for a prelimacry pearmit (36 months) permitted
uniar the Act, Therefore, the term of this permit is limived
3 23 montns, Review of this project indicates that this
mermit term should he fully adequate to complete the necessary
studies if they are pursued expeditiously. FExtension of the
=arm of this permit will not be qranted, except in unusual

“ircumstances where qood cause for extension is clearly demonstrated.

It 18 order that:

(A) A preliminary pernit is issued for the proposed proiject
to Jook Electric Company, Project No. 3407, as deacribed in
tne atracned notice, for a period effective the first day of the

~4-

month following the month in which this permisif3@® issued, and
ending either 24 months from the effective date or on the
date that an application for license submitted by the Permittee .
has been accepted for filing, whichever occurs Eirst. This permig
i$ subject to the terms and conditions of the Federal Power Act...f
(Act]), which is incorporated by reference as part of this

permit, and subject to the requlations the Commission issues under
the provisions of the Act.

{
!
I
i
|

{8} The application for a preliminary permit for Project
No. 4483 is denied.

{C) This permit is also subject to Articles 1 through &
set forth in Form P-1 (revised October 1975), entitled "Terms
and Conditions of Preliminary Permit,” attached to (reported
at 54 FPC 1797) and made a part of this permit, and subject
to the following special conditions set forth as additional
articles:

Article 7. In the interest of protecting and developing
the natural resources and other environmental values of the
project area, the Permittee shall consult with the appropriate
Federal, State, and local agencies in their fields of responsibility
anrd expertise, shall conduct ite project investigations in a
manner which protects the enviranmental integrity of the
area, and shall fully explore all feasible alternatives to
the project and aliternative project designs, taking into account
impacts on natural resources and other environrental values,
These resources and values include, but are not limited to:
forests, land management and treatment, fish, wildlife,
recreation and public use, flood regulation, water and air guality
{including water supply, groundwater studies, waste treatment
and disposal), public health and safety, archeclogical, historic
and cultural sites, threatened aor endangered species of flora
and fauna, and scenic and aesthetic values. The Permittee
shall initiate and conduct, or have conducted, any studies that
may be necessary to determine the impact of the construction
and operation of the proposed project on these natural rescurces
and values and measures needed to protect and develop them or
tn provide for their mitigation or replacement, including
alternative designs and operaticnal measures, and shall utilize
the results of thesse studies in the preparation of the relevant
exhibits required to accompany any application for a licenae
to construct and operate the project. In connection with
studies pertaining to archeological and historic and cultural
sites, the Permittes shall consult with the State Historic
Preservation Officer for each state in which any part of the
project would be located, and the National Park Service of
the U.S. Department Oof the Interior.

Article 8. The Permittee shall submit in triplicate at
the close of each six-month period, from the effective date of
this permit, to the Director, Office of Rlectric Power Regulation,
with a copy to the PERC Regional Engineer, for the Region in
which the proposed preject would be located {the Commission's
authorized repressntative for the purposes of this permit}, or

k]
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to any other officer the Commission may desianate, and a copy,
if requested, to any aaency consulted, accurate statements of
the proqress of all investigations, consultations, and studies
accomplished during the period and of work contemplated under
this permit for the ensuing period,

Article 9, The Permittee ghall, for the purpose of assuring
the cooperation required by the terms of the permit, designate
a liaison officer to act for the Permittee in keeping appropriate
Federal, State, and local agencies specified in this permit
currently informed as to the progress of investigations throughout
the term of the permit, The liaison cfficer shall communicate
with those agencies within 60 days from the date of issuance of
this permit.

Article 10. The Permittee shall, during the initial periocid
of the permit, consult with the U.S. Fish and Wildlife Service of
the Department of the Interior, the State fish and.game agencies,
and the WYational Marine Fisheries Service of the U.S. Department
nf Commerce if the project affects anadromous fish, to obtain
their views and recommendations on studies to bhe conducted during
the term of che peramit to assess the effect that the proposed
protect might have on fish and wildlife resources, and the
facilities or measures that may bhe needed to conserve and develop
those resources, A cony of the report on the Permittee's scudy
snall ne filed as nart nof the fish and wildlife exhibits or reports
~£ 3nv subsequent apnlicatiocn for license. '

article 11. Durina the develanment nf the fish and wildlife
revnrt nursuant to Article 10, the Permittee shall take into account
=ne cagional fish and wildlife vlan deveioped pursuant to the Pacific
Northwest Rlectric Power Planning and Conservation Act. Any
ingansistencies with the reaional plan must bHe specificaliv addressed
a sy fisnoand wildlife report of any subsgequent application for
Liswnst or o sxerption,

iD} Tnis ordar is final uniess a petition appealing it o
tne Jotalssion s filed within 30 days from the date of its
1:s5uanze, 4% provided in Section 1,7(d) of the Commission's
c=igiations, 18 C.F.R. L.7¢d} (1979}, as amended. 44 Fed. Regq.
in343 (L9791, The filing of a petitian appealing this order to
tae Commission or an application for rehearing as provided in
Sectinn 313({a) of the Act does not opérate as a stay of the
effactive date ©f this permit or of any other date specified in
tiis order, except as specifically ordered by the Commission,

Dotd B. Corns

Ranald &, Jorvso
Directnr, Division of
Hydropower Licens:ing

tNITED STATES OF AMERICA
FEDSPAL ENERGY REGULATORY COMMISSION

=
Cook Electric Company ) Project Wo. 3407-000
.. !

HOTICE OF APPLICATION POR PRELIMINARY PERMIT
(February 13, 1981)

Take notice that Cook Electric Company (Applicant) filed on
Novewber 3, 1980, an application for preliminary permit [pursuant
to the Fedaral Power Act, 16 D.5.C. §§791(a) - 825(r}]! for proposed
Project No, 3407 to be known as Magic Dam located on Big Wood River
in Blaine County, Idaho. The application is on file with the
Commisgion and is available for puhlic inspection. Correspondence
with the Applicant should be directed to: Warren P, Chapman, Cook
Electric Company, P. O. Box 1071, Twin Falls, Idaho 8330]1. Any
person who wishas to file & vesponse to this notice should read the
entire notice and must comply with the requirements specified for
the particular kind of response that person wishes to file.

Project Description - The proposed project would consist of: (1}
an earth and rock Till dam, Magic Dam, with a length of 3,100 feet
and a height of 128 feet; (2) a reservoir with a surface area

of 3,776 acres and a stovage capacity of 191,500 acre~feet; (3) an
outiet conduit vith a diameter of 11 feet and a length of 667 feet;
(4) & 7T mile, 125-kV transmisgsinn line: and (%) three 1,000-kW, two
500-kw, and one 25-XkW generating unite. The Applicant estimates
that the average annual energy output would be 8,859,000 kWh,

Purpose of Project - Much of the power generated by the proposed
proiect would be used locally through the ldaho Power system. The
balance would de delivered to the main Idaho Power grid.

gggzgpcd S and Cost of Studies under Permit - The Applivant
seeks {ssuance of & preliminary permit for a period of 36 months,
during which time they would conduct hydrologic, environmental, and
sngineering studies and inspect the eaisting project structures.
The Applicant estimates the cost of the studies to be $31,000.

Purpose of Preliminary Permit - A preliminary permit does not
authorize constructian. A permit, if issued, gives the Permittee,
during the terwm of the permit, the right of priority of applica-
tion for license while the Permittee undertakes the necessary
studiss and examinartions to determine the engineering, economic,
and environmental Leasibility of the proposed project, the market
for powsr, snd all other informstion necessary for inclusion in an
application for a license.

DC-A~7



Project No. 3407-000 -2=

agency Comments - Federal, state, and local agencieg that
receive this notice through direct mailing from the Commission
are invited to submit comments on the described application
for preliminary permit. (A copy of the application may be
obtained directly from the Applicant.) Comments should be
confined to substantive igsues relevant to the isauvance of a
permit and consistent with the purpose of & permit zs des-
cribed in this notice. No other formal reguest for comments
will be made. If an agency does not file comments within the
time get below, it will be presumed to have no comments.

competing Applicatjons - Anyone desiring to file a competing
application must submit to the Commismion, on or before
hpril 20, 1gal . either the coapeting application itself
or & notice of intent to file a competing application. sSub-
mission of a timely notice of intent allows an interested
person to file the competing application no later than
Jene 19, 1981 . A notice of intent must conform with
the requirements of 18 C.P.R. §4&.33(h} and (e} (1980). A
competing application must conform with the requirements of
18 C,F.R. §4.33{a}) and (4} (1980},

Comments, Protests, or Petitions to Intervens - Anyone
desiring to be heard or to make any protests about this
application should file a petition to intervens Or a protest
with the Commission, in accordance with the requirements of
its Rules of Practice and Procedures, 18 C.F.R. §1.8 or §1.10
({1580). Comments pot in the nature of 2 protest may also be
submitted by conforming to the procedures specified in §1.10
for protests. In detecrmining the appropriate action to
take, the Commission will conzider all protests or other
comments filed, but a Person vho merely files a protest or
comments does not become a party to the procesding. To
become a party, or to participate in any hearing, a person
must file a petition to intervens in accordance with the
Commigsion's Rules., Any commants, protest, or petition to
{ntervene must be received on or before_Apnril 20, 1981 .

—
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Project No. 1407-000 ~3-

Filing and Service of Respongive Documents - Any comments,
notices of Intdnt, competing applicatlions, protests, or I
petiti?ns to intervene must bear in all capital letters the
title ‘CD!MENTS', "NOTICE OF INTENT TO FILE COMPETING APPRI-
CATION™, “COMPETING APPLICATION®, "PROTEST", or “PETITION TO
INTERVENE®, as spplicable. Any of these filings must also

actate that it is made in response to this notice of appli-

cation for preliminary permit for Project Yo, 3407, any

commentsf notices of intent, competing applizations, protests
OV,Petitlons to {ntervene must be filed by providin: the '
original and those copies required by the Commissior‘r
requlations to: Kenneth P, Plumb, Secretary, Federal Eaergy
Regulatory Commission, 823 Worth Capitcl Street, N. E )
Washington, D, C. 20426. an additional eopy must Le sent

to: Fred B. Springer, Chief, hpplicaticons Branca, Divisioy

of Hydropower Licensing, Pederal Enerdy Regulatory Commis-

slon, Room 208, 400 Pirst Street, N. W., Watshingtoa, D. 2.

20426. A copy of any notice of intent, competing application

or petition te intervene must also be served upon each )
representative of the Applicant specified ir the firgt

paragraph of this notlce.

Xenneth F. Plumb

Secretary
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BEEa) . . Article 1. The Permittee shall make such engineering  j
gocs u.,o. and other mcnun».wpﬂ»oau. secure such data, and perform such
Sw2n7i -acts as are necessary to dete—zine the feasibility of the
- Prxoposed project and, if said project is found to he feasible,
to prepare an application for license for the project thas wid
be in conformance with currens rules and regulations of the

Comnission. In carrying out the requiretaents of thisg rermic
the Perzmittes shall:

A. Install as.soon as Practicable, and thereaftar
maintain, such stream gages and streax-gaging stations
as the District Engineer of the Urnited States
Geclogical Survey having charge of stream-gaging
operaticns in the regica shall designate as necessasy

- and best adapted for the Purpose ¢f determining the
stage and flow of the strean or streams affected by
the proposed project, and shall provide for the reguired
reading of such gages and for the adequate rating cf-—-—
such stations. 'The number, design, location, and tiza
ef installation of gages and stations, the rating of
such stations, and the determinaticn of the flow af
the affected stream or streans, shall be made under
the supervision of, or in cooperation with, the
District Engineer of the United States Geological
Survey having charge of Stream-gaging in the region of
said project; and the Permittee shall advance to said
Geological Sarvey the amount of funds estimaced to be
necessary for such supervision, or cooperation for such
periods as may be mutually agreed upon., The Permittee

. 8hall, %o the satisfaction of the Commission, keep
Accurate and sufficient records of tha stage and flow
©f the affacted stream or Streams, and shall makas guch
records available to the Commission at such times as
.the Comnission may prescribe. : .
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. B. 'Sink such test pits or make such borings or other
. foundation axplorations, and make such detailed
.geclogic studies and tests on foundations and £i11

» materials, as are hecessary to support preliminary
r e engineering designs and cost estima‘es.
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C. 3Begin the required investigations within ¢0 days
aftar acceptance of the permit, and therezfter prosecute
said investigations in such panner and at such rate as
in the judgment of the Commission will ensure their
corpleticn within the pezicd of the permit.

u.m.ﬁ.awuwtmnu on-.hw -umwwnnnhoumouu.wnnbnnucvunacnbw.._.w
£iled with the C s18ion copies of engineering and
geologic reports, results of tests and analyses, and

any other information secured in connection with the
investigations, examinations and survaeys conducted

under this permit. ’

E. Exercise appropriate measures at all times curing
field studies to prevent irreparzble damage to the
#nvironment of the proposed project. All test sitex
shall be restored as closely as possible to their
criginal condition, and to the satisfaction of the
Commission's auvthorired representative, or, where
Federal lands are Affected, to the satisfaction

of the agency administering such lands. o -

Aszicle 2. A license will be issued for the proposed

proiect only if in tha Judgment of the Commission said project -

will be best adapted to a comprehensive plan for the improve-
ment or development cf & waterway or waterwaysx for the nse eor
berefit of irterstate or foreign cormerce, for thé& improvement
and atilizarion of water power development, and for other
Teneficlal public uses, including recreatiocnal purposes. Ia
Teaching a decision un the desirability of isguing a license,
the Ccrmission will consider, among other things: . : .

A. Whether the maps, plans, and specifications are such:

(1) That full, practicable utilization will bhae
made of the water, storage possibilities, and
head at ¢the site to ba daveloped: B

(2} That tha structures will be safe and constructed
. wb.rnnonﬂpunm with good engineering practice; and

{3) That all unnecessary energy losses, whether in
hydraulie works or in mechanical or electrical
equipment, will de avoided. .

B. "Whether in relatican to existing or probable future .
projects upon the same or adjacent streams, the potential
for tha fullest practicable utilization of the available

water, storage possibllities, and head will be maintained.

aa

‘..‘O-aeiJ .
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na

¥

the nmcost beneficial utilization of the watsdz:
navigation, water power, irrigati=sn, or otMiirgublie
uses, and for aiding flood conticl, reclznakich, ﬁWM

similar developments. P A .

. Baer 0 i
C. Whether said project will be in mnﬁnﬂnm‘MMMOﬂn Mith
s " hd

A o S

Egron
D. Whather propar provision is made for mmﬁwﬂwn or
future slectrical intarconnection wiih other projects
or systens in order to take advantage of diversity
.of streamflow and of powar demands.

Z. Whether the use to which the power will be devoted

is, in genaral, in accord with ths publiec interest.

¥. VWhether nbu.bmvanuun is uhhnunwnhpw.nuw. to carTy
T.out the davelopmpant. -

G. Whether the construction, maintsnance, and operation

of the proposed project works will interfers or be in-
consistent with the purpose-for which any reservation,

a3 defined in the Federal Power Act, was created or acquired.

- Article 3. The pricrity granted under the permit
shall be lost if the Pernmittee falls to fulfill the reguire- .
ments. of the permit, if the permit is' canceled by order of the
Ccmnission, or 1f the Permittea fails, on or beforg tha——
expiration date of the permit, to fils with the Commissibn
or its dasignated agent an application for license for the
propcsed project im conformity with the Commission's rules
and zegulations then in effact.’ :

Article 4. The Permittea gthall keep accurate records
of all axpenditures made for the purposes authorired by
the permit, together with all vouchers and other suppertiag
A3ta relating to such expanditures, which records and
related materials shall be retained by the Permitteas,

Article 5. The permit confers no -nnronhnw upen the

. Permittes to undertake construction of the proposed project,
.6x any part thereof, or to occupy or use lands or other e

Prcperty of the United States for the purposes of constructien
thless specific parmission is given by the Commission fer such
occoupancy or use; and neither the granting of such authoriey
nor the -performance of construction work, whether with or
without sueh authority, shall :a deemed to have created any
equities or to have astablished any rights with respect to
issvance of a license for the proposed project, beyond what
would have been created or established had such auvthori

nct been given or such work not been performed, :

LI
1

-~




-4~

Article 6.. The permit is not transferabls and may-
ba cancelec Dy order of the Commission upon failure of the
Permittae to begin in good faith, or to prosecute diligently,
tke investigations, examinations, and surveys contemplated

znder the permit, or to comply with any other conditions
therain, or for any cther good caise shown after notice.

and opportunity for hearing,

SEP 28 1988




PHILLIP J. RASSIER

KENNETH R. ARMENT

Deputy Attorneys General
Department of Water Resources
Statehouse

Boise, Idaho 83720
Telephone: (208) 334-4448

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
IN THE MATTER OF APPLICATION

FOR MAJOR LICENSE BY
COOK ELECTRIC, INC.

Project No. 3407-004

)

)

} .  PETITION FOR APPEAL

} FROM STAFF ACTION BY

) THE IDAHO DEPARTMENT OF
} WATER RESOURCES

TO: Kenneth F, Plumb, Secretary
Federal Energy Regulatory Commission

The 1Idaho Department of Water Resources [IDWR] hereby
petitions the Federal Energy Regulatory Commission [Commission]
for appeal from staff action in the above referenced project,
pursuant to Rule 1902, 18 CFR § 385.1902 (1986). The petition
for appeal is limited to that portion of the order prepared by
staff issued on January 15, 1987: (1) rejecting IDWR’s request
that the Commission condition the license to insure that the

project would not interfere with developments on the Snake
£ £ N T e
g EoT

B T R
River and its tributaries pursuant to t&am ";_:Sﬁiﬂw.ater

IDWR PETITION FOR APPEAL SEP 4§ 1968
FROM STAFF ACTION Page 1




Plan; and (2) refusing to recognize or consider both the
recommendations of the IDWR, and the Idaho State Water Plan as
a comprehensive plan under section 10(a)(2) of the Federal
Power Act [FPA], as amended by the Electric Consumers
Protection Act of 1986, Pub. L. 99-485 [EPCA]. 1In support of
this application IDWR states as follows:

I.

COMMISSION STAFF FAILED TO COMPLY
WITH SECTION 10(a) OF THE FEDERAL POWER ACT

A. THE IDAHO STATE WATER PLAN IS A COMPREHENSIVE PLAN
WHICH COMMISSION STAFF MUST RECOGNIZE UNDER FPA §
FUIEYEEAXEN)

Section 10(a){(2}(A) of the FPA, as amended by ECPA,
requires the Commission to consider the extent to which a
project is consistent with the comprehensive plan for improv-
ing, developing, or conserving a waterway or waterways affected
by the project that 1is .prepared by the State in which the
facility is or will be located. The Idaho State Water Plan is
such . a comprehensive plan. Article XV, § 7 of the constitution
of the state of Idaho established a water resource agency,
composed as the Idaho Legislature may comprise, with the "power
to formulate and implement a state water water plan for optimum
development of water resources in the public interest." Fur-
ther, the 1Idaho Legislature has the authority to amend or
reject the plan, and all changes to the plan aré required to bg
submitted to the 1Idaho Legislature, The Idaho Legislature,

pursuant to Idaho Const., Art. Xv, § 7f7designat
LPER, R
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Water Resource Board (IWRB), an agency located within the Idaho
Department of Water Resources, as the constitutional water
agency responsible for the formulation and implementation of a
state water plan.

In response to a November 6, 1986 letter from Richard T.
Hunt, Director of the Office of Hydropower Licensing (Exhibit
A) which specifically referenced the Magic Dam Project, IDWR
sent the Commission copies of the 1982 Idaho State Water Plan
~(currently being amended) and Idaho Const., Art. XV § 3 which
-provides that the state may limit and regulate the use of water
for power purposes (See, Exhibit B). Despite the submission of
the Idaho State Water Plan in this matter, and the requirement
under FPA § 10(a)(2)(A) that the Commission shall consider the
extent to which the project is consistent with a comprehensive
plan prepared by the state in which the facility is or will be
located, the Commission staff failed to address the exist&nce,
substance, or effect of the plan in relation to licensing of
the project under the "Comprehensive Plans" portion of the
staff’'s order. The complete failure of the Commission staff to
address the Idaho State Water Plan, in derogation of statutory
duties, may be generously characterized as arbitrary and
capricious action. Under FPA § 10(a)(2)(A), the Commission must
address the extent to which the project and its licensing
conditions are consistent with the Idaho State Water Plan. The

_@§?§§§ixgiplans of the

It}

staff’s statement that "[n]o other com?

type referred to in section 10(a)(2)%§‘
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this project have been identified" is unjustified, incorrect
and not supported by the record.

The Idaho State Water Plan balances the relevant competing.
environmental, economic and social interests in a true compre-
hensive plan in the public interest for future water resocurce
management in Idaho. Further, the Idaho State Water Plan does
not conflict with the plans developed by the Northwest Power
Planning Council in substance or jurisdiction. Pacific
Northwest Electric Power Planning and Conservation Act §§
2(3)(A) and 10, 16 U.S.C. §§ 839 and 839(g) respectively. A
great deal of planning and resources have been expended to
implement the Idaho State Water Plan. An excerpt from the
Forward section of the plan states:

Implementation of the State Water Plan will
require changes in 1Idaho law and public attitudes.
The Idaho Water Resource Board will work closely with
the 1legislature to secure changes in the law where
necessary. Public understanding and compromise will
be required by all interests to assure the plan’'s
full implementation. Unless the plan is implemented,
there may not be sufficient water supplies left in
many areas to maintain Idaho’s quality of 1ife. The

"Idaho Water Resource Board has found great support
among the citizens of Idaho for a state water plan
and is confident that it will be accepted as a
process for continuing Idaho’s economic growth while
protecting a gquality environment. '

Because public priorities in economic and social
conditions change, this plan will be reviewed and
updated on a continuing basis, according to statute
this review must take place at least once every five
years. Future reviews will re-examine the need for
water allocations, evaluate groundwater and water
guality policies, and address other issues on the
basis of opportunities to better use, protect and
preserve the state’s water resources fog generations

" to come. —_— i
| .""‘"“h=,.\
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Policy 32 of the state water plan specifically recognizes
the competing and sometimes complementary interests of agricul-
ture, municipal and industrial development and use, hydropower
generation, navigation, aguaculture, recreation, Indian
resource use, fish and wildlife, water quality and pollution
control, interstate considerations and administration of the
state water plan in the Snake River basin. Among the legisla-
tion adopted in conformance with the state water plan are Idaho
Code §§ 42-203B, C, and D. These statutes authorize the subor-
dination of hydropower water rights and establish a limited
pool of trust water which may be depleted by future upstream
uses. The extent of subordination is not unlimited or unreason-
able. Hydropower water wusers have the statutory right to
negotiate the extent of water right subordination with the
state. New upstream water users who seek reallocation of the
trust water must have their application reviewed in conformance
with the following:

{2) (a) The director in making such public
interest determinations for purposes of this
section shall consider:
(i) The potential benefits, both direct and
indirect, that the proposed use would provide
to the state and local economy;
(ii) The economic impact the proposed use
would have upon electric utility rates in the
state of 1Idaho, and the availability, fore-
seeability and cost of alternative energy

sources to ameliorate such impact;
{iii) The promotion of the family farming

tradition; .
(iv) The promotion of full econgdmig¥®s
multiple use development of thHeEsgak

resources of the state of Idaho;

..
-
-
‘—u:_‘
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{v) In the Snake River Basin above the Murphy .
gauge whether the proposed development
conforms to a staged development policy of up
to twenty thousand (20,000) acres per year
or eighty thousand (80,000) acres in any four
year period.
No single factor enumerated above shall be
entitled to greater weight by the director in
arriving at this determination.

I.C. § 42-203cCc(2)(a).

The Idaho State Water Plan is the embodiment of practical,
deliberate and balanced resource planning and policy decisions.
Consequently, since the staff did not identify any comprehen-
sive plan prepared by the Commission or staff, nor did staff
identify any comprehensive plans which conflict with the Idaho
State Water Plan or provide for other economic development out-
side the realm of hydropower generation, Commission staff was
incorrect in not identifying and deferring to the efforts of
the state of 1Idaho in adopting a comprehensive state water

plan.

B. COMMISSION STAFF FAILED TO CONSIDER THE RECOMMENDA-
TIONS OF IDWR SUBMITTED UNDER FPA § 10(a)(2)(B)

Section 10(a){(2)(B) of the FPA, as amended by ECPA, states
that the Commission shall consider "[t]he recommendations of
Federal and State agencies exercising administration over flood
control, navigation, irrigation, recreation, cultural and other
relevant resources of the State in which the project is
located.” IDWR is such a state agency for Idaho. See¢, 1Y I and

II, Project No. 3407-000, Motion to Intervene of 1daho

Department of Water Resources, Comm1551gn _i o ever,
Y
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failed to consider the recommendations of IDWR, as expressed in
the IDWR motion to intervene, as mandated by FPA § 10(a)(2)(B).
The Commission also has demonstrated a recent practice of
ignoring requests by IDWR made through interventions at the
preliminary permit stage of Commission applications for
applicants to consult with IDWR on the applicant’s feasibility
studies in the area of water rights and effects upon state
minimum stream flow values, including effects upon fish and
wildlife, recreation, and aesthetic beauty. The Commission’s
January 29, 1987 order issuing a preliminary permit to North
Fork Power for the proposed St. Anthony Canal Project No.
9998-~000, is the first occurrence of the Commission specific-
ally requiring an applicant to consult with IDWR during
preliminary permit studies.

Instead of complying with FPA § 10(a)(2)(B),however,
Commission staff chose merely to rely on the reasoning set
forth in the Commission’s Horseshoe Bend license order. The
staff’s reliance on the Horseshoe Bend license order is totally
inappropriate since at the time of issuance of the order the
FPA had not yet been amended by the EPCA, and the Commission
was not compelled to, nor di& it consider the recommendations
of IDWR due to the Commission’s perceived inconsistency of the
IDWR recommendations with the jurisdiction of the Commission.

In addition, one of the major facts which the Commission relied

Fooie oy,
on in its Horseshoe Bend order, the vigoréﬁ;gﬁpﬁu;'nﬁga of the
. LI \’af Hi "2
applicant to a proposed subordination condition, $ not

P2igey

IDWR PETITION FOR APPEAL _ Tt
FROM STAFF ACTION Page 7

.
K
- r
» T e,
"“m-‘"""‘-«--.....
.
* .,




present in the instant matter, rather Cook Electric Inc.
expressed the degire to have the subordination clause included
in its Commission iicense.

Furthermore, the Commission staff relied on provisions of
the Horseshoe Bend order which the Commission is presently
reconsidering. See, Exhibit C. A Commission order should be
final before Commission staff is allowed to treat such an order
as final by applying it uniformly to different projects under
considerably different facts. Indeed, both the Commission and
the staff have failed to explain the departure from the long-
standing precedence of including a water right subordination
condition on a federal power license when requested by the
State of 1Idaho. See, Rells Canyon Project No. 1971, License
Article 41.

C. COMMISSION STAFF FAILED TO CONSIDER IRRIGATION AND
OTHER BENEFICIAL PUBLIC USES UNDER FPA § 10{a)(1)

Section 10(a)(l) of the FPA requires the Commission to
modify the project so it will be best adapted to a compre-
hensive plan for improving or developing a waterway for many
beneficial public wuses including irrigation, flood control,
water supply and recreation. As discussed above, Commission
staff failed to identify the Idaho §State Water Plan as an
existing comprehensive plan "under FPA § 10(a)(2)(A). 1In
addition, staff identified no other comprehensive plans which
dealt with the broad spectrum of multiple use planning which is

contained in the Idaho State Water Plan. Sinc#wéiégf3h failed
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to consider these other beneficial public uses, by definition

staff has failed to adapt the project to a comprehensive plan

as required by FPA § 10(a)(l). Instead, staff has decided to
ignore the existence of the 1Idaho State Water Plan and the

mandates of FPA § 10(a)(1l). In National Wildlife Federation v.

F.E.R.C., 801 F.2d 1505 (9th Sure. 1986), as in the present
case, the decision of Commission staff "is not supported by any
evidence in the record, 1let alone ’substantial evidence’ as
required’ by 16 U.s.cC. § 8251(b). Id. at 1511.
II.
IDWR IS THE AGENCY IN THE STATE OF I1DAHD
RESPONSIBLE FOR THE CONTROL,
APPROPRIATION, USE AND DISTRIBUTION OF WATER

The Constitution of the state of Idaho provides that the
waters of the state are subject to the reguiation and control
of the state. Idaho Const., Art. XV, §§ 1,3. IDWR is that
agency in state government designated to supervise the appro-
priation and allotment of the waters of the state. Idaho Code
§§ 42-101, 42-1701 (1977), 42-1805 (Supp. 1986).

An integral part of Idaho water regulation has been the
subordination of water rights for power purposes to protect the
public interest from ;estrictions on all future development.
Idaho Const., Art. XV, § 3; Idaho Code § 42-203B (Supp. 1986).
Under the appropriation doctrine prevalent in the western
states, an unsubordinated hydropower water right may prevent
any junior priority upstream water diversion which would dimin-

ish the flow of water at the project. The h ower project
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could prevent new consumptive uses of the water for residen-
tial, commercial and institutional uses as well as industrial,
agricultural and environmental projects. This would result in
the licensee of the project, rather than the state, having the
ultimate control over the future appropriation, use and distri-
bution of all water upstream from the project. To attempt to
avoid such a violation of the public trust, most of the major
hydropower projects constructed in Idaho during the last thirty
years have been issued subordinated water rights by the state
of Idaho.

The Commission’s order, as prepared Ly staff, in issuing
a major license for this project does not recognize the need
for subordination to any future upstream consumptive water uses
on the stream over the 40 vyear term of the license. The
failure to address future upstream water needs is particularly
striking in 1light of the fact that the order and accompanying
Environmental Assessment do address almost every other present
and future concern including: fishing, water quality,
botanical and wildlife, wvisual, cultural, recreational and
environmental, It is error for the staff to conclude that the
project, with the present conditions, 1is best adapted to a
comprehensive plan for the waterway of the Big Woéd River when
the license does not address future upstream consumptive water

needs in the basin over the 40 year term of the license.

mfg by staff

AJ-'F
1

To the extent the Commission’s order a ”

precludes other forms of economic development 1n% :

SEP 2 8 19uy
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upstream from the project, it constitutes a serious and
unnecessary infringement upon important elements of state
sovereignty which is not supported by the record.
III.
SECTION 27 OF THE FEDERAL POWER ACT
PRESERVES A ROLE FOR STATE WATER LAW

Section 27 of the Federal Power Act mandates that the
control, appropriation, use, or distribution of water by the
respective states is unaffected by the FPA, Despite the
existence of this Congressional mandate saving the traditional
jurisdiction of the states over their water resources, the
Commission staff fails to give any meaningful recognition to
the role of state water law. The resulting implication is that
the operation of licensed projects takes complete precedence
over state water law because state water law may affect to some
degree the manner in which a project is operated. Conse-
guently, IDWR has sought the inclusion of water right subordin-
ation language in the project license to avoid litigation over
the establishment of future water rights. Until such time as
the Commission acknowledges state Jjurisdiction in this area
under FPA § 27, inclusion of the language is necessary for the
integration rather than the duplication of federal and state

jurisdictions under the Act. First Iowa Hydro-Electric Coop v.

FPC, 328 U.S. 152, 176 (1946).
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Iv.
IDWR’S SUBORDINATION REQUEST IS CONSISTENT WITH BOTH
THE INTENT OF CONGRESS AND ESTABLISHED LAW

A. Section 27 of the Act Saves the Traditional
Jurisdiction of the States Over the Regquliation of
Thelr Water Resources

The Commission’s order as prepared by staff denies the
subordination condition requested by IDWR for the same reasons
given by the Commission in its Horseshoe Bend license order
(Boise Cascade Corporation, Project No. 5376-001, 36 FERC ¥ 61,
135). The only authority cited bv the Commission in support of
its ruling against IDWR's'subordination request in Horseshoe

Bend was First Iowa Hydroelectric Coop. v. FPC, 328 U.S. 152

(1946). Contrary to the Commission’s apparent reading of this

decision, First Iowa does not support the staff’s denial of the

subordination request in this case. 1In First Iowa, the state

of Iowa claimed that § 10 of the Act required the Federal Power
Commission [FPC] to abstain from licensing a project until such
time as the applicant acquired a permit from the state, Iowa
law prohibited the construction of the project since the
project would not return the diverted water back into the same
tiver channel. The Court determined that the FPC, the
Commission’s predecessor, had exclusive jurisdiction over the
licensing of hydropower projects on navigable rivers. Since
the state’s argument dealt with licensing of the project under

§ 9, and the state law would prohibit the ?IOject the Court

found - that the state’s position was in dl@é&&m

31} t h
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Congressional intent in establishing the FPA and was therefore
pre-empted by federal law.

Important to the present case, however, is the fact that
the Court stressed the difference between FPA §§ 9 and 27. The
Court stated that the § 27 savings clause "in protecting state
laws from supersedure, is limited to laws as to the control,
appropriation, wuse or distribution of water in irrigation or
for municipal or other uses of the same nature." 328 U.S. at
175-76. In the present case, IDWR acknowledges the juris-
diction of the Commission to issue a federal hydropower license
for the project. I+ is the position of IDWR, however, that
issuance of the FERC license does not affect IDWR’s regulation
of Idaho waters unless state law is in direct conflict with the
Act. IDWR does not seek to prohibit the project. IDWR has
merely requested acknowledgment that the licensee and the
Commission have complied with the intent of Congress as
expressed in § 27 and as interpreted by the Supreme Court in

the First lowa decision.

In contrast to the interpretation of FPA § 9 contained in

First Iowa, is the Supreme Court’s interpretation in California

v. United States, 438 U.S. 645 (1978), of § 8 of the Reclama-

tion Act of 1902, which is a state water law savings clause

very similar to FPA § 27. The Court in California v. United

States overturned a decision by the Ninth Circuit Court of

Appeals which held that California cannotrcendition its allo-

e ey
[ A
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cation of water to a federal reclamation project. The Court

stated:

Section 8 cannot be read to require the
Secretary to comply with state law only when it
becomes necessary to purchase or condemn vested water
rights. That section does, of course, provide for
the protection of vested water rights, but it also
requires the Secretary to comply with state law in
the '’control, appropriation, use, or distribution of
water.’ Nor, as the United States contends, does § 8
merely require the Secretary of the Interior to file
a notice with the State of his intent to appropriate
but to thereafter ignore the substantive provisions
of state law. The legislative history of the
Reclamation Act of 1902 makes it abundantly clear
that Congress intended to defer to the substance, as
well as the form, of state water law. The Govern-
ment’s interpretation would trivialize the broad
language and purpose of § 8.

Id. at 674-75.

The Court also noted as a further example of Congressional
iﬁtent the policy of Congress stated in the Flood Control Act
of 1944, 53 sStat. B88, to defer to state water law: "it is the
rpolicy of ' the Congress to recognize the interests and rights
of the States in determining the development of watersheds
within their borders and likewise their interests and rights in
water utilization and control.’'" Id. at 678. The Court
explained the need to observe state water law by quoting from a
Senate report on the McCarran Amendment, 43 U.S.C. § 666(a),
which subjects the United States to state~court jurisdiction
for general stream adjudications:

"In the arid Western States, for more than 80
years, the law has been the water above and beneath

the surface of the ground belongs to the public, and
the right to the use thereof is to be acquired from

A
o™
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the State in which it is found, which State is vested
with the primary control thereof.

- L] . L] .

Since it is clear that the States have the
control of water within their boundaries, it is
essential that each and every owner along a given
water course, including the United States, must be
amenable to the law of the State, if there is to be a
proper administration of the water law as it has
developed over the years." S. Rep. No. 755, 82d
Cong., 1lst Sess., 3,6 (1951).

Id. at 678-79.
A U.S. district court explained the relationship between

First Iowa and California v. United States, in the following

manner:

If there 1is one theme that runs through both
First Iowa and California v, United States, it is
that duplicative regulation i1s to be avoided. Both
the States and the Federal Government have roles to
play in regulating the use of our Nation’s waters,
but their roles are different. The States have been
given primary jurisdiction over proprietary rights in
water. Local regqulation is appropriate because of
the 1legal and geographical differences between the
arid Western States, where the doctrine of prior
appropriation generally prevails and water rights are
subject to strict state regulation, and the Eastern
States, where water rights are governed by the
doctrine of riparian rights and an abundance of water
obviates the need for complex state water
distribution plans.

Town of Springfield, Vt. v. McCarren, 549 F. Supp. 1134, 1156

(1982).

Thus, unless the requested subordination provision is
directly inconsistent with the FPA, the Commission must recog-
nize the subordination condition imposed under state law and

should modify the present order to either include the provision

BLN?“"W "’“‘-iﬂ
IDWR PETITION FOR APPEAL

ks
FROM STAFF ACTION Page 15 5 SEP 2 8 1958

B




as a condition on the project license or recognize the. validity
of‘ a similar condition to be placed on the licensee’s state
water right for the project.

B. The Subordination of Water Rights for the Magic

Dam Project Is Not Directly Inconsistent with
Congressional Intent

The Commission’s order as prepared by staff merely
references the reasons given by the Commission in the Horseshoe
Bend 1license determination that subordination of the water
rights of the project is not in the public interest and would
violate <Congressional intent of the Act. The Commission
claimed in the Horseshoe Bend license order that inclusion of a
subordination clause in the license would in facp be regulation
by IDWR which would render the financing, construction and
operation. of the project so speculative that the project would
be effectively voided. The Commission made these conclusions
without any support from the record. The order further avoided
any recognition of the role of the state in the future
allocation of water resources in the watershed. The Commission
implied that only if the State has a pre-existing detailed
estimate of the timing and extent of future water needs in the
watershed will the Commission even consider giving any
recognition to IDWR's subordination request.

The Commission’s exaggerated concern, expressed in the
Horseshoe Bend license, that the State would be in a position
to destroy the viability of the project is both demeaning to

the state and demonstrative of a lack ofgunderstahdingg or
Vi i ey L
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willingness to recognize, the practical realities:of water
distribution to downstream senior users on the stream.

The Commission staff’s concern about the viability of the
project, if a subordination provision is imposed, also fails to
take into account numerous other factual and legal considera-
tions which IDWR should be given an opportunity to present
before the Commission on this matter. IDWR is not aware of the
applicant having any difficulty in financing the instant
nroject, nor does IDWR have knowledge that there is any
evidence of financial difficulty in the record due to IDWR's
subordination. The staff’s determination of the subordination
issue in this matter without providing an opportunity for a
more thorough presentation of the relevant factual and legal
considerations can only be characterized as arbitrary and
capricious decision making. The Commission’s January 29, 1987
order issuing a preliminary permit to North Fork Power, Project
No. 9998-000, is the first occasion that the Commission has
ever required an applicant to coordinate with the IDWR to
include consideration of subordination of water rights in the
applicant’s feasibility studies despite numerous previous
requests by IDWR in other Commission proceedings,

The commission’s order as prepared by staff fails to
explain how it determined the requested subordination provision
would make th; project infeasible in light of the complete lack
of evidence presented on the feasibility of a subordination

e

clause and ~the staff’s knowledge that the lér’ge%;g
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complex in the state remains viable notwithstanding the
presence of a subordination provision in the FERC license. See
Hells Canyon Project No. 1971, License Article 41. Unlike the
Horseshce Bend proceedings, the issue of lack of feasibility
for financing the project due to the inclusion of a subor-
dination condition was never even mentioned by the applicant or
the Commission staff. The staff’s concern regarding the State’s
willingness to destroy the viability of the project fails to
recognize state policy expressed in legislation and the State
Water Plan aimed at protecting a healthy hydropower base for
the state. Particular attention is focused on Idaho Code §
42-203B (Supp. 1986) which provides that the holder of a water
right for power purposes may enter into an agreement with the
state for the purpose of having the state establish a minimum
stream flow protect the viability of a hydropower project.
V.
CONCLUSION

The staff’s overt failure to comply with FPA §§
10(a)(2)(A) and (B), without giving substantive review or even
acknowledging the existence of the Idaho State Water Plan and
the recommendations of .the IDWR is shocking! The Commission and
its staff must abide by the requirement under FPA § 10(a)({1)
that project specifications and conditions need to be adapted
to a comprehensive plan which includes other beneficial public

uses aside from water power development and environmental

E—:
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mitigation efforts. In arid Idaho water is a vital rijjurce in
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the economic development of the state, The Commission must
consider economic development which may consume water as a
beneficial public use in the comprehensive plan for the Big
Wood River Basin. The electric power surplus existing in Idaho
and the pacific northwest will not dissipate unless the state
and region can overcome their sluggish economic conditions
through new and progressive economic development. Unless the
latter occurs, there will be no need for the Commission to
issue any licenses for new projects as there will be no demand
for the additional electricity generated.

Furthermore, the Commission’s order as prepared by staff
would purport to vest in the licensee, as a matter of federal
pre-emptive law, the right to control future development of the
Big Wood watershed. The Commission order prepared by staff
carries the implications of water right subordination to
unrealistic extremes without paying any attention to the role
of the state and IDWR in safeguérding the waters of Idaho for
the public trust in compliance with FPA § 27. IDWR'S
regulation of state waters does not attempt to void or prohibit
the existence of the project contrary to the intent of
Congress. IDWR's request for a subordination provision in the
license 1is <consistent with the dictate of FPA § 27 that the
control, appropriation, wuse, and distribution of water within

Idaho is unaffected by passage of the Act.

SEP 28 1988
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RELIEF REQUESTED AU

For the reasons given above, IDWR respectfully requests as
follows:

1. The Commission grant the petition for appeal from
staff action.

2. The Commission modify the order of January 15, 1987
as prepared by staff to include the subordination provision
requested by IDWR as a condition to the license.

3. The Commission recognize the Idaho State Water Plan
as a comprehensive plan under FPA § 10(a)(2)(A) and consider
the extent to which the project is consistent with the Idaho
State Water Plan.

4. The Commission consider the recommendations of the
IDWR in conformance with FPA § 10(a)(2)(B).

5. The Commission include studies of water right
subordination in development of a comprehensive plan for
hydropower development in the Big Wood River Basin in
conformance with FPA § 10{a)(1l).

6. For such other and further relief as the Commission

may deem just and proper.

7
DATED this Z3‘b’day of February, 1987,

JIM JONES

Attorney General

State of Idaho Fsimm
5
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KENNETH R. ARMENT

Deputy Attorney General

idaho Department of
Water Resources

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That I have this day served the foregoing
Petition For Appeal From Staff Action By The Idaho Department

of Water Resources, upon the following:

Mr. Warren P, Chapman
Cook Electric, Inc.
P.0. Box 1071

2356 Beryl Avenue
Twin Falls, ID 83301

Nicolas R. Ysursa

Attorney for Idaho Power Company
1220 Idaho Street

P.0O. Box 70

Boise, ID 83707

Fred E. Springer, Chief

Applications Branch

Office of Hydropower Licensing
Federal Energy Regulatory Commission
Room 208 RB

825 North Capitol Street, N.E.
Washington, D.C. 20426

Lee S. Sherline

Leighton & Sherline

Suite 101

1010 Massachusetts Avenue N.W.
Washington, D.C. 20001-5402
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DATED this 13 ~d

ay of February, 1987.

7

KENNETH R. ARMENT

Deputy Attorney General

Idaho Department of Water
Resources
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FEDTRA . HIRGY REGULATORY COMMISSION “‘L) ‘ﬁiﬁ

WASHINGTON, D.C. 20426 o

Noy 10 1886
NGV 6 1985

Department of Water Resources

Mr. A, Kenneth Dunn

Director

Idaho Department of Water Resources
Statehouse

Roise, ID 83720

Dear Mr. Dunn:

The recently enacted Electric Consumers Protection Act of
1986 amends portions of the Federal Power Act. The amended
Section 10{(a}) of the Federal Power Act (Act) expands the discussion
and requirements related to comprehensive plans. The amended
Section 10(a) requires the Federal Fnergy Regulatcry Commission
(Commission), in its review of hydropower license applications,
to consider the extent to which each project is consistent with a
comprehensive plan (where one exists) for improving, developing,
or conserving a waterway or waterways affected by the project
that is prepared by the state in which the facility is or will be
located.

Pursuant to the requirements of the Act, Commission's staff is
identifying and reviewing relevant state comprehensive plans to
determine if licensing actions pending before the Commission
would affect, or he affected by, these nlans. It is particularly
important that the Commission receive from your agency any compre-
hensive plans that would affect, or be affected by, specific
proposed hydroelectric projects now pending before the Commission
{See enclosed public notices for these projects). Therefore, I
am asking you to submit to the Commission any relevant state
comprehensive plans prepared by your agency addressing the plannina
and management of waterways in your state for the use or bhenefit
of interstate or foreign commerce, for the improvement and utilization
of water power development, for the adequate protection, mitigation,
and enhancement of fish and wildlife (including related spawning
grounds and habitat) and tor other beneficial public uses, including
irrigation, tlood contrel, water supply, recreation, cultural and
other relevant resources of the stare In which the project is
TS a g,

It woulo be appreciated if you would send the plans within
10 days or notify the Commission if you do not have any relevant

825 North Capitol Street, NE

plans to submit. Please send the response to:
3;}3{?%
Washington, D.C. 20426 '

Attn: Mr. Einar S. Olsen - RC-93 SEngisw

Federal Enerqy Regulatory Commiss iip
Division of Environmental Analysiﬁ

REETOER T

x




/f
/ Should you need any clarification regarding this request,
please contact Mr. Einar S. Olsen at (202) 376-1949. Thank you

for your assistance.
Sipcergly,
]
; L}
Richard T. Hunt

Director, Office of .
Hydropower Licensing

gy
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g.
h.

Type of Application: Major License
Project No. 3407-004

Date Filed: July 24, 1984
Applicant: Cook Electric, Inc.
Name of Project: Magic Dam

Location: At the Big Wood Canal Company's Magic Dam, effecting
Bureau of Reclamationland, on Big Wood River in
Blaine County, Idaho

Filed Pursuant to: Pederal Power Act 16 U.S.C. §§791(a) - 82S5(r)

Contact Person: Mr. Warren P. Chapman
Cook Electric, Inc.
P.O. Box 1071
2356 Beryl Avenue
Twin Falls, Id 83301

Comment Date:
The Project description should be modified to read as follows:

Description of Project: The existing project facilities at

the site consist of: (1) a 128-foot-high, 3,100-foot-long
earthfill dam; (2) a 400-foot-long spillway; (3) a dike,

located adjacent to .the spillway, approximately 800 feet long,
(4) a 36.5-foot-high outlet tower; (5) a 620-footlong, 132-
inch-diameter outlet conduit; (6) a bifurcation: (7) 2 emergency
gates and 2 outlet valves in a valvehouse,; and (8) a 3,740-acre
reservoir with a capacity of 191,500 acre~feet at a normal
maximum surface elevation of 4,935 feet. 1In addition the project
would consist of the following proposed facilities: (1) a 800~
foot-long additional spillway; (2) raise the crest of the dike

to elevation 4,945 feet mean sea level; (3) a new bifurcation,
approximately 40 feet upstream of the existing bifurcation:

(4) a 170-foot~long, l32-inch-~diameter penstock; (5) a powerhouse
containing 3 generating units with a combined capacity of 9.0

MW; (6) the 4.16-kV generator leads; (7) a 4.16/46-kV step-up
transformer; (8) a 2.8-mile~long transmission line which would
connect to existing 46-kV Idaho Power Lines; and (9) appurtenant
facilities.
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EXHIBIT B




‘_;'j,;simzu, .. Siate of Idaho |
T . e
N DEPARTMENT OF WATER RESOURCES
L ?‘M STATE OFFICE, 450 W. State Street. Boise, Idaho
JOHN V. EVANS Mailing address:
Govemor Statehouse
Doise, Idaho 83720
A. KENNETH DUNN (208) J34-4440
Dinpcror

~ ~

Neovember 20, 1986

Mr. Eipar S. Olsen
Federal Energy Regulatory Commission
Washington, D.C. 20426

Dear Mr. Olsen:

Pursuant to Mr. Hunt's letter of November 6, 1986 regarding
your agency's action on Project Nos. 3924-002, 3407-004,
8468-000, and 7447-002; the accompanying information may be of
some assistance.

The Idaho State Constitution (Article XV, Section 3; copy
attached) provides that the state may regulate and limit the use
of the state's water when such use is for power purposes. Idaho
Code (Title 42, Chapter 2, Section 203; copy attached) spells out
how these constitutional authorities are to be implemented.

The four projects cited above are all on tributaries to the
Snake River. Policy 32 of the State Water Plan (copy attached)
addresses the use of water within the Snake River Basin. The
water allocations for consumptive purposes within the basin are
premised on the assumption that, as per Idaho Law, water rights
for hydropower purposes are subordinate to upstream consumptive
uses.

Very truly yours,

A. Kenneth Dunn
Director
AKD:cjk
Attachments
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
Department of Water Resources

Betore Commissioners: anthony G. Sousa, Acting Chairman;
Charles G. Stalon, Charles A. Trabandt
and C. M. Naeve.

Boice Cascade Corporation ) Project No. 5376-002,
' and =003

ORDER GRANTING REHEARING FOR
PURPOSE OF FURTHER CONSIDERATION

{Issued September 29, 1986)

The Petitioners 1/, gursuant tc 18 C.F.R. § 385.713 (1986),
have filed separate applications for renearing in the above-
captioned proceedings. 2/ 1In order to review more fully the
arguments raised, the Commission grants rehearing c¢f the order
solely for the purpose of further consideration. This action
does not constitute a grant or denial of the applications on
their merits in whole or in part.

The Commission orders:

Rehearing of the Commission order in the above-captioned
proceedings is granted solely for the purpose of further
consideration. Because this order is not a final order on
rehearing, no responses to the applications for rehearing will
be entertained by the Commission. See Section 385.713(d) ot
the Commission's Rules of Practice and Procedure.

By the Commission.

(SEAL) ‘AQ;;4H£!5§EAQZouL

Kenneth F., Plumh,
Secretary.

1/ The Idaho Department of Water Resources and the Idahoc Power
Company. :

2/ Boise Cascade Corporation, 36 FERC § 61,135 “{
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Sture of idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemor ‘ Stotehouse
: . o Boise, ldaho 83720
A. KENNETH DUNN ' (208) 334-4440
' Directar

July 15, 1981

Mr. Kenneth F. Plumb, Secretary
Federal Energy Regulatory Commission
825 North Capitol Street, N.E.
Washington, D.C. 20426

Dear Mr, Plumb:
RE: Project No. 4488-000 "COMMENT"

We are in receipt of a Notice of Application for Preliminary Permit for
the above referenced project, in the name of the Big Wood Canal Company and
American Falls Reservoir District No. 2.

A review of our water right records reveals that on February 20, 1981,
the Big Wood Canal Company and American Falls Reservoir District No. 2 sub-
mitted to this department an Application for Permit to appropriate the public
waters of the State of Idaho, for the above referenced project. This
application, 1dent1f1ed as No. 37-7881, is currently being reviewed by this
office.

In addition, Cook Electric, Inc. filed a water right application on essen-
tially the same project on August 14, 1980. The Cook Electric application,
numbered 37-7848, refers to an application for a preliminary FERC permit
numbered 3407-000.

We are deeply concerned about how the competing applications for pre-
liminary FERC permits will interface with the competing applications for water
right permits. To prevent a potentially confusing situation regarding which
applicant has superior development rights, we request that FERC develop a
procedure for coordinating issuance of preliminary permits with water
appropriation permlts issued by the state.

Bt ciild
w incerely,

SEP 2§ 1988
' A. KENNETH DUNN 22 ;)
AKD:alw | | ‘ﬁg’é;l”

{ Director

8

cc: Fre1 Springer f
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AMPCO Electric Controls '

Manufactured by

COOK ELECTRIC, Inc.

P. O, Box 1071, 2356 Beryl Ave., Twin Falls, ldaho #3301

Phone {208) 734-3252

WARREN P, CHAPMAN Res. 734-6825



o v

COOK ELECTRIC, Inc.

F. 0. BOX 1071
PHONE: TWIN FALLS, IDAHO
734-3252 ‘ . 23301

Maddox Job = Oregon...............-.;-508111{ & 200 H? pmll, mﬂp motors

- & wirlng
Kilgore Job = OTegONeccccenrvesacernrs 800 HP plnel, pump, motor & “tr’-u o
Si.mtas Job - OTegONecsassnrensnverpeeye2=1000 H?’ 2-500 HP. &160\!. 35"9170” & wiring
Allied Chemical Corp. = Wyomingesssees600 HP motor starter, 3-motor contro). centers
City of Teton Pump Station - 1dahoses.60 HP special panel
City of Mountain Home Pump ~ Idaho....400 HP panel, pump, notor & ld.r:i.ns
L & LL Farms - Washingtoncesssseeeegy92=60 HP, 2-100 HP pumps & motors '
Badger Mountain Irrigation District...3-1500 HP, 3-1009 Hl’g 14—200 Hl’. lz-boosters

. & wirl SRR
Stansbury Coal Co. - Hyomi.ng.up..uuzso Hrngontroi panel AL :
Arch Mirieral Corps ~ Hyomlns.n--..n.l.w voltage dtlmwnﬂl contnt‘
T Lazy S8 Farms =~ NQVldaooou-n-oocoqcl"m HP “mtie ;Qtomfmer. 3“300 HP

' part-wind, 2-100 HP panels .
Blue Tl.s Farms - Nw;da..,..-. lon’.c.tl‘m HP M‘t’-c wtotrmtmﬁrp 5"300 HP
part wind,’ 2-125 Hr pm},a S

Van Dyke Project ~ Montanaseceesvveese33 booatera sat
City of H!.ddlet.on = Idaho.. ....--.-.9.1-100 HP," 1"‘50 HP 'pechl Pm1. ‘
City of Nup& = IdahOees os ---....,..;.1—200 Hr| hso m' b‘m E;' }-m Hr Panels
Bolse Water Corporation - Idlhancpplo!"zoo HP lp.cill Pml’ e ;
Idaho State Penitentiary - Idlho..uul-SOO HP m‘l 5 n&
Ore=Ida Foods-IdahOessescessssssosssesRelay lelm; v N
Pali-Baba, Sabzab - Wedinghcuse-Iran...2-DS breakers m b\u dnct
Phillips Petroleum Co. -~ New Mexico...Neutral ﬂd.l:chi.pg &
Delamar Silver Mines ~ OregoNeesescssed KV AWP !"-tch o ‘-" S
Ki.ng Hill Project. - Idaho.........u..ﬁ-ﬂ)o m{ 5"’“ n’. 1’6@ BP wi-th DHP

. breakers, ampgAT pmla 10-200 al’ w[é&o Volt

Cgomtrel ¢TI
SimTag Project - Washingtonsesessees..2-500 HP, 2-1000 l!!' !d.th AHP 1200 Amp disconnect
' and smpgard starters .

Morrison-Knudsen - Hyoming............rlmmntod DEP wsa yolt q!.r qi.rcui,t breaker
F.M.C: Corp. = Hminsn........ tooooou w um m,w bﬂ‘k.r_."{ PR

vJ' B

m&wgnt

Note: Horsepower above 400 HP is noma].lfeiﬂiﬁi 2100"




COOK ELECTRIC, Inc.

: P. O. BOX 1071
PHONE . : : , TWIN FALLS, IDAHO
734.3252 - ‘ . 8330 .

PARTIAL LIST OF MINING, INDUSTRIAL AND IRRIGATION PROJECTS FOR WHICH . .
CooK 'ELEGmIC. INC. HAS FURNISHED MOTOR CONTROLS Aup swm:ncm S

Irrigro Project - Nashlugtomuuuud-looo HP"'SOO Hp & "-.cn Pm; &
Grindstone Butte Project = IdahOsseess16=1500 HP~35 bm:cra-so-zoo HP & ntrlns '
Winnemucca Farms -~ Nevada...o..n-u,.SS-ZSO & 200 HP & rm A ‘._;;“ ‘
K2H Farms ~ Hashingtonu.-..uu. 0000012"1000 H? & “tip‘ :* by
Prior Land Co. =~ Oregon. .-..q..-.u...Purohuins & dasisn Dll 51’@0 acroa o
Bell Rapids Project = Idahosceesseqs9s24~1500 HP-200 individual panels & wlrtns
Flying H Project -~ Idaho...,......u..lc-zoo HP"MW RP~26-150 H: ﬁ wl.rl.ns
Murdock Farms - Nevadaiesesssvennos 000020“200 & A00 HP & “tim
Chalk Flats Project - Id&ho.---uquntoom HP pm‘ll & wit’-nﬁ
Bureau of Indian Affairs ~ IdahOssesesl3 boosters & wltins '
Powell~Goodin Farms - Oreson.....,....é-lom HP § wiring.
Mikami Brothers - O'regon.unn.-...ua-aoo HP & "’-r’-n&
Blaine Mecham Project - ldaho.....u..m HP & bﬂlw
Chet Tindall Project ~ IdahOeseseccrseé00 HP & below .
Nicholson Job = Idaho.u.....,........5-250 HP & '1"1“'-&
Sand Dunes PI'OJQCt = JdahOee ey ,.....--4—‘00 H? ﬁ mt“" :
Bevens Bros. Project - Idahoesyseysese4-300 HP & bogfterg%" i
Billy Rio Farms = Jdahoe.. oooluooooponlo bOO'ter. B ) i
Nevada-Garvey Project - Nevada.n..n.hnela & wirlng . i
Boh Rhead Project = 1dahos ey toouocognm W & ldrin; Pl
Minidoka Irrigation ‘District - Idaho..Booster pansls § Wi
Koamo P‘rojﬂct - Oreson-u-.---q-nuu&-mo HP P&Mlg 3
Salmon Dam Water Storage - IdahOssssscPanel & wiring _
Growth Management - Washington.seesess3-1000 HP=4~250 lil' '
Mortison-l(mdsen - Hyunins....,u?.u.Spachl panel for 1300 KVA ' ttmtomer wl
. 24,900 V to 4160V’ switchgear, skid’ moun:
Hestinghouse - City of Lewiston...- P oﬂiﬁh voltage ml:choq. gtarters ) mc .
Westinghouse = Je Re Slmplot CoyssoedesAWP switches, avitohgear & tart
Westinghouse - Morrison-Kmudsemn.ss«seoBus duct for Pali-Baba b
Sallor Creek ~ Idaho-.--.logl.apoo.lt!ﬁ"u” Hl' m “’“ﬂt’
. Morrison-Knudsen = “Y@inﬂ.qnconoqc.qouti‘-itte. mﬁ&'@l M"
. Westinghoust - Amalgamated SUGATe:ss¢ee7-DS 416 brpakers g A
T& M Farms - Idaho......-.--.....uum P"l"600 HP-bOOCtIr!
Byron Jackson Pump ~ Twin City Foods..Motor control equipment C
Smoky Valley Mining - Nevadasesseesscoload’ centers, switchgear & notor startera
Westinghouse - Idaho Portland Cement..1200 A, 2400 V switchgear
Westinghouse = American Potato Casse++2500 4 & 3000 Awp ﬂ.lt-door witchboatd
Mansanto Cos ~ Idahossecsvsvesvsncrsns DS btﬁaket
As L. Casey Job -~ Hashington..........z-soo HP, boosters & wiring, pnuela.
pumps, motors
Ely-crawford Project - Hashtngton.....mr switch, 5-1000 HP, 7-300 HP, 10 boosters, :
panels, pumps, motors & wlring s
Gehrhke JOb - Oreson-- .-.-...---....d..l&-SOO HP, lb-bmsterl, panels, MPB, motors
&' wi.rins




LS CUSTOM ENGINEERED FOR YOU’’

DESIGNED AND MANUFACTURED BY

COOK ELECTRIC, INC.

P. O. BOX 1071
Pumping Plant Panels TWIN FALLS, IDAHO 83301 High Voltage Panels
Power Distribution Centers PHONE 208-734-3252

Motor Control Centers
Reduced Voltage Panels Telemetering Panels

Industrial Control Panels Control Conscles




e AMPCO

ELECTRICAL CONTROLS

High Voltage
Industrial Power Centers

INDUSTRIAL CONTROL PANELS

The exciusive use of major brand components

assures you of dependability as well as avall- CENTRAL MIN;ﬁG POWER CEIJTER
ability of parts. ON JOB SITE
5 KV DISTRIBUTION SYSTEM

High voltage starters and switchgear by direct
quote.

Complete systems consuitation and design avail-
able on request.

46 KV to 7.2 KV

249 KV to 5 KV

PORTABLE SKID MOUNT ‘““MINE’’ POWER CENTERS



480 VOLT TYPE D S BREAKER AND ENCLOSURE
DISTRIBUTION CENTER FOR PROCESS AREAS

AMPC

POWER
DISCONNECTS
AND TYPE AWP SWITCH ENCLOSURE
ENCLOSURES FOR TRANSFORMER

PRIMARY DISCONNECT

AVAILABLE IN VOLTAGES FROM
2300 thru 34.5 KV

DESIGNED AND
MANUFACTURED BY

COOK ELECTRIC, INC.




Panels engineersd for your voltage and
control requirements.

MEDIUM VOLTAGE MOTOR CONTROL CENTER
AMPGARD STARTERS
Available from 2300 Voit thru 7200 Voit

AMPCO

MOTOR CONTROL CENTERS

Major components are interchangeabie
with Westinghouse.

et

on ’

If you need panels to control motors,
conveyor systems, relay systems, etc.,
let us at COOK ELECTRIC, INC. supply

you with quality AMPCO panels built to 480 VOLT MOTOR CONTROL FOR
your specific requirements. 200 HP BOOSTER STATION




AMPCO

CONTROL PANELS

DESIGNED AND MANUFACTURED BY

COOK ELECTRIC, INC.

“ELECTRICAL CONTROLS CUSTOM ENGINEERED FOR YOU”

Pumping Plant Panels High Voltage Panels

Power Distribution Centers Motor Control Centers
Reduced Voltage Panels Telemetering Panels
Industrial Control Panels Control Consoles

Custom Enclosures

DISTRIBUTED BY:

P. O, BOX 1071
TWIN FALLS, IDAHO 83301
PHONE 208-734-3252




200 H.P. 480 V. Panel

Two 150 H.P, and Two 200 H.P. 480

V. Panels

PUMPING PLANT PANELS

AMPCO pumping plant panels are designed to
provide trouble free, long life and dependability.

The unique design of our enclosures allows us
to offer a panel that is rain-tight, drip proof and
dust resistant — all without gasketing!

The exclusive use of major brand components
assures you of dependability as well as avail-
ability of parts.

Panels engineered for your voltage and control
requirements.

Part winding and.autotransformer panels through
700 H. P.

High voltage starters and switchgear by direct
quote.

Complete systems consultation and design avail-
able on request.

'
L L L L

arrvey,

350 H.P. 480 V. Panel



CON DL CONSOLES AND PANELS

Four 400 H.P. 2300 V. Panels and Qne 1200 Amp. Air Breaker Panel

For controlling a number of operations from a central remote point, push buttons,
switches, pilot lights, meters, etc., can be mounted on the contrel console. Wiring,
relays and other control devices can be mounted inside the console, which is

convenient for operation and repair.

Four 2000 H.P. 2300 V. Panels and One 2000 Amp. Air Breaker Panel




INDUSTRIAL CONTROL PANELS

If you need panels to control motors, conveyor
systems, relay systems, efc., let us at AMPCO
supply you with quality panels built to your
specific requirements,

Control Panel for City Water System

N U O O A AN

Lt (R VoL

L

Vertical Gate Contral Panel

200 H.P. 480 V. Autotransformer Panel

Call on us at AMPCO for help if you need consultation on any control needs.

COOK ELECTRIC, INC.
P. O. Box 1071

Twin Falls, Idaho 83301
Phone 208-734-3252

Major Components
Are Interchangeable
With Westinghouse




“ate of Idaho - ; ’;

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemor Statehouse
Boise, [daho 83720
A. KENNETH DUNN (208) 334-4440
Director

F7-TPF

July 24, 1981

RE: Application for Permit No.

Dear Applicant:

The 1981 Idaho Legislature made a change in Section 42-~205, Idaho Code,
that may affect the above referenced application. The change requires that
if a proposed hydropower project will use existing irrigation facilities,
the approval of the owner of the facilities must be obtainad before an
application for permit to develop a water right can be approved.

Please find enclosed an affidavit which we must receive before we can
complete the review of your application. Please complete the affidavit,
sign it before a motary, and return it to this office at vour earliest

convenience, no later than August 15, 1981.
Sincerely,

fx A — Ly

(‘{‘ff G (5] L«vbﬂ-u‘—'{j\

DAVID R. TUTHILL JR., P. E
Supervisor, Water Allocation Section

DRT:jg

Enclosure

SEP 2 19ud
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IN THE DEPARTMENT OF WATER RESDURCE‘.%&%&%w E@

OF THE STATE OF IDAHO JAN SO 1081

* k k k * kx *x k *x *

Department of Water Res¢

IN RE APPLICATION OF
COOK ELECTRIC, INC., PETITION FOR ORDER
PERMITTING INTERVENTION

R

IDENT. NO. 37-7848
* k k k Kk k k k k %

COME NOW Twin Falls Canal Company and North Side
Canal Company, Ltd., (héreinafter- referred to as "Inter-
venors"”) and petition for entry of order permitting them to
intervene in all proceedings relative to the above-captioned
application. 1In support of this Petition, Intervenors state:

1. Petitioners are the Twin Falls Canal Company and
Ncrth Side Canal Company, Ltd. Their addresses for purposes
of this proceeding is c¢/o Nelson, Rosholt, Robertson, Tolman
& Tucker, P. O. Box 1906, Twin Falls, Idaho 83301,

2. Intervenors are Carey Act operating companies,
owning and operating extensive canal and lateral systems for
the delivery of water to over 350,000 acres in south central
Idaho. Within such systems are a number of sites which may
have potential for hydroelectric generation, including Milner
Dam, where Cook Electric, Inc., has also filed an application.

3. Applicant Cook Electric, 1Inc., has . filed a
number of applications similar to the above-captioned appli-
cation. In most, if not all of those applications, Cook
Electric, Inc., has no interest in any property where the
water 1is to be used, nor any authorization from government
agencies to construct the facilities necessary to use the
water.

4. The decision in this proceeding will adversely

affect the interests of 1Intervenors in 'ﬁhat the 1issues of
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this proceeding, but will be based on facts common to all or
most of Cook Electric, Inc.'s applications. The Department's
decision in this proceeding will, as a practical matter, set
the stage for later decisions on those same issues in other
cases on other applications.

5. If permitted to intervene, Intervenors will
present evidence concerning the number of other applications
filed by Cook Electric, Inc., in Idaho and elsewhere; the
financial capability of Cook Electric, 1Inc., to complete
those proposed projects to use the water applied for and the
speculative nature of Cook Electric, Inc.'s interest in
hydroelectric generation. Such evidence would not take mofe
than 1/2 hearing day to present.

6. By this Petition, Intervenors seek an order
permitting intervention. Thereafter, Intervenors will
regquest entry of an order denyihg and dismissing the above-
captioned application on the grounds of good faith, specula-
tion, and the financial inability of Cook Electric, Inc., to
construct a project to utilize the water applied for.

WHEREFORE, Twin Falls Canal Company and North Side
Canal Company, Ltd., pray that an order be entered permitting
them to intervene as parties in the above-captioned proceed-
ing.

DATED this 30th day of January, 1981.

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER :

T A, Zm N
By:

l Thomas G. Nelson
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CERTIFICATE OF MAILING

I hereby certify that on the 30th day of January,

1981, I served a copy of the foregoing PETITION FOR ORDER

PERMITTING INTERVENTION, by depositing same in the United

States mail,

the following:

postage prepaid, in an envelope, ‘addressed to

Mr. Cecil D. Hobdey
James, Hobdey & Varin
P. O. Box 176
Gooding, Idaho 83330

Mr. Dennis Voorhees
Attorney at Law

P. 0. Box 1923

Twin Falls, Idaho 83301

Cook Electric, Inc.
P. 0. Box 1071
Twin Falls, Idaho 83301

Big Wood Canal Company
P, O. Box C
Shoshone, Idaho 83352

Department of Water Resources
Statehouse
Boise, Idaho 83720

¢4; Thomas G. Nelson
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PRE-HEARING CONFERENCE _

Thursday, February 5, 1981 -~ 10:00 a.m.

Court room - Lincoln County Courthouse - Shoshone, Idaho

Hearing Officer

Assisted By

Name Address
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INTER-DEPARTMENT MEMO —1

DATE 1-29-1981
FROM  Jim Stanton

TO File
supsecT Copy of Protested Application For Permit 37-7848, Cook Electric Co.

Cecil Hobdey, attorney for the preotestant, requested a copy of this application by telephone
today., 1 sent a copy as requested,

/ e SIGNATURE
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Mr. Kenneth F, Plumb April 6, 1981
Secretary,

Faderal Energy Regulatory Commiseion

825 North Capitol Btreat, NE.

Washington, D. C. 20426

RE: Projact No. 3407-000 "COMMENTS"
Gentlemsn:

We are in receipt of a Notice of Application for Preliminary Permit for
the above rafaerenced project, in the name of Cook Electric Company, for
the Magic Dam Project.

A review of our watar right records raveals that on August 14, 1980, Cook
Electric, Ine. submitted to this Department an Application for Permit to
appropriate tha public watars of the Stata of Idsho, for the sbove refer-
suced projsct., This application, identified as Ho. 37-7848, has been
protested by the Big Wood Canal Company, et.al The protestants have
since, on Yebruary 20, 1981, filed Application for Permit No. 37-7881,
wvhich includes a aunber of points of diversion including Magic Dam. No
action has been taken en Application No. 37-7848 pending a conference/
hearing to be scheduled by this office.

We wish to express a concern that any hydropower development must comply
with Idsho water law, Processing by this Commission and by this Depart-
ment must be coordinated to avoid conflicting epprovals. The Department
will protest any subssquent applications for praliminary permit if the
applicant does not hold 2 valid water right for the proposed project.

At the present tims we will maks no specific objections, but we wish to
be appraised of significant developments regardiug thie project,

Sincerely,

¢. STEPHEN ALLRED
Director

CSA:DRT:4g

¢.c. Frad Springer



‘BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST

APPLICATION FOR PERMIT NO. 37-7848 NOTICE OF PRE-HEARING

IN THE NAME OF COOK ELECTRIC, INC.

)
)
|
) CONFERENCE
)

On August 14, 1980, Cook Electric, Inc. of Twin Falls, Idaho filed
with the Department of Water Resources an Application for Permit to appropriate
800 cubic feet per second of water from the Big Wood River for the purpose of
generating power. The application proposes to use the existing Magic Dam and
reservoir as a part of the project.

On August 28, 1980, the Department received a protest against the
application from the Big Wood Canal Company.

The Department has set a pre-hearing conference in the matter for
Thursday, February 5, 1981, at 10:00 a.m., in the court room of the Lincoln
County Courthouse, 111 West B, Shoshone, Idaho.

The conference has been scheduled for the purpose of formulating or
simplifying the issues, obtaining admissions of fact and of documents which will
avoid unnecessary proof, arrainging for the exchange of proposed exhibits or
prepared expert testimony, lTimitations of the number of witnhesses and consolidation
of the examination of witnesses, procedure at any future hearing, and such other
matters which may expedite orderly conduct and dispositions of the proceedings or
settlements thereof.

The parties may agree at such conference to a disposition of the matter
by the Director without further proceedings pursuant to Section 67-5209d, Idaho
Code. In the event such action is taken the conference will be deemed to satisfy
the requirements of law requiring the holding of a hearing.

The action taken at the conference and the agreements made thereat by the
parties concerned will be recorded and shall be approved by the parties. When so
approved such action will control the course of subsequent proceedings unless modified
at a later hearing.

DATED This 21 day of January, 1981.

I EbREN 0. TOLHES
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UNITED STATES POSTAL SERVICE
OFFICIAL BUSINESS

SENDER INSTRUCTIONS £.F " &' &
Print your name, address, and ZIP Coda in the Jigees Seiou. |
* Complate items 1, 2, and 3 on the §
*  Attach to front of article if space ptmun,
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LLOYD J. WALKER, P.A.

ATTORNEYS AND COUNSELORS AT LAW

131 SECOND STREET WEST
POST QFFICE BOX 1923

Twin Falls, |daho 83301 foffJ“M =
LLOYD J. WALKER TELEPHONE (208) 733-3083 ;f";} U i ,;? ;
DENNIS 8. VOORHEES P EJ
3T o ,
October 8, 1980 Bepantimuny of terer

0 TLes
Seuthern &cumtonce

ATTENTION: Mr. Loren O. Holmes

State of Idaho

Department of Water Resources
1041 Blue Lakes Blwvd. North
Twin Falls, Idaho 83301

Re: Application for Permit
No. 37-7848

Dear Mr. Holmes:

OQur offices represent Cook Electric, Inc., a Twin Falls
corporation, in its application for a water permit as referenced
above. Negotiations are under way to alleviate the concerns voiced

by the Big Wood Canal Company in its letter of protest on file
herein.

I have enclosed a copy of the letter I sent today to the
attorney for the Big Wood Canal Company.

Sincerely yours,
LLOYD J. WALKER, <A

Darmia D UW

DENNIS S. VOORHEES
DSV:cr

Enclosure

SEP 2§ 1968




LLOYD J. WALKER, P.A,
ATTORNEYS AND COUNSELORS AT LAW

131 SECOND STREET WEST
POST OFFICE BOX 1923

Twin Falis, Idaho 83301
LLOYD J. WALKER TELEPHONE (208} 733-3083
DENNIS S. VOORKEES

October 7, 1980

Mr. Cecil B. Hobdey
James, Hobdey and Varin
Post Office Box 176
Gooding, Idaho 83330

Dear Cecil:

Our offices represent Cook Electric, a Twin Falls
corporation, in its efforts to generate electric power
at various water impoundments in Idaho. One of the sites at
which it plans to construct a generating facility is the
Magic Dam and Resevoir in Blaine County, Idaho. Cook
Electric has taken a flexible approach to developing generating
facilities at the several sites in Idaho. It has felt that
the surest means of accomplishing any given project successfully
is through a cooperative arrangement with other water users
at the impoundments. I am made to understand, however, that
the directors of the Big Wood Canal Company are inalterably
opposed to a cooperative arrangement. Accordingly, Cook
Electric has no choice but to exercise its right of eminent
domain. Pursuant to its statutory obligation, Idaho Code
7-707(6), Cook Electric requests your cooperation in convening
a meeting wherein the parties can begin good faith negotiations
for the purchase and sale of a right-of-way from the Big
Wood Canal Company for purposes of constructing an electric
power generating facility.

Cook Electric has made application to the Department
of Water Resources to acquire the right to beneficial use of
public waters from the Magic Dam for use in electric power
genaration. Also, it has applied for a permit from the
Federal Energy Regulatory Commission for priority status in
generating electric power at Magic Dam. I have before me a
letter of protest filed with the Department of Water Resources
by the Big Wood Canal Company signed by Mr. J. Leon Grieve.

)

¢
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Mr, Cecil B. Hobdey
October 7, 1980
Page 2

In his letter, Mr. Grieve objects to the application for a
water right on the following grounds: £irst, Magic Dam is
the private property of the Big Weod Canal Company; second,
the project is unfeasible; and third, the permit is aought
for speculative purposes. For your consideration I include
in this letter an asgessment of the merit in each of these
claims. I would hope that with a careful and reasoned
analysis of the lagal issues early on we can avert a wholly
unproductive expenditure of time and money in a protest
hearing.

FEASIBILITY. Leaving the issue of private property
aside for the moment and examining the objection on feasibility,
I would indicate that though feasibility may have been a
barrier two vears ago, that is no longer the case. The
Idaho Public yUtilities Commission in Order No. 15746, issued
on the 8th of August, 1980, after extensive consideration of
cogeneration and small power production, ordered that the
Idaho Power Company submit offerings detailing the prices
and conditions under which it would purchase power from
cogenerators and small power producers. Recent federal
legislation, specifically, the Public Utilities Requlatory
Policies Act of 1978, requires that small power producers be
compensated on the basis of "avoided costs” of the larger
purchasing utility. Avoided costs refer to the savings in
total utility power costs made possible when a utility
purchases power from a small power producer rather than
producing or purchasing the power iteelf. With the ever-
increasing cost of thermal power plant construction, the
feasibility of small power production continually improves.
With hydro generation being so much less costly to construct
and operate than thermal plants and with the Magic Dam being
a prime candidate for hydro power generation, the feasibility
of low-head hydro at Magic Dam becomes an easy case to
prove. I am told that both the Idaho Water Resources Board
and the Water Power and Resocurces Service (formerly Bureau
of Reclamation) have so found.
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Mr, Cecil B. Hobdey
October 7, 1980
Page 3

SPECULATIVE PURPOSES. In Mr. Grieve's letter he
indicates that there is a speculative purpose to the application.
An application made in bad faith, or for purposes of delay,
or for speculative purposes, should be rejected. Idaho
Code, 42-203. The only case I could find construing speculation
undexr that statutory provision is the case of Lemmon v.

Hardy, 95 Idaho 778 (1974). There the Idaho Supreme Court
he that where an applicant for a water permit had no
possassory right in the land designated as the place of use,
the application amounted to speculation and should be denied.
Lemmnon involved an application by an irrigator. The Court
distinguished its holding in that case from earlier decisions
involving power companies, Marshall v. Niagra S8prings Orchard
Co., 22 Idaho 144 (1912) and Bassett v. Swenson, Idaho
256 (1931). Regarding power company-applicants.in Marshall
and Bagsett the Court stated:

Both cases involved power companies that
filed applications for the use of water
before obtaining the land for the point
of diversion and power facilities by
condemnation. It was held that filing
an application without land ownership
did not invalidate the appliation as
long as the description of the diversion
works was not obtainad through trespass.
The Marshall and Bassett cases are
distIngulshable from this action. The
power companies possessed the power of
condemnation which permitted them to
acquire the necessary land. They

were not seeking land upon which to
beneficially use the water, but solely
for the power site generation purposes.
The appellants in this action had shown
no means of acquiring the lands stated
in their original application. Lemmon,
95 Idaho at 780-81.
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Mr. Cecil B. Hobdey
Qctober 7, 1980
Page 4

Bassett is particularly instructive as regards the
Cook Electric filing since it affirmed the principle that a
private enterprise need not be a public utility to utilize
the powers of eminent domain under Sec. 14, art. 1 of the
Idaho Constitution to generate electric power. In so holding,
the Court stated:

The right of eminent domain in this state
is not determined by the character of the
business developing the natural resource.
It is enough that the use 1s necessary in
the development of one of the state's
important resources. Bassett, 51 Idaho
at 263-64.

PRIVATE PROPERTY. At the heart of Big Wood Canal
Company's protast 1s the issue of property rights. Mr.
Grieve emphasizes in his letter that the Magic Dam is the
private property of the Big Wood Canal Company and is located
on land deeded to the company. TO be sure, an unfettered
right to use cne's property - or not to use it as the case
may be - is deeply rooted in the culture and tradition of
these western United States., Nonetheless, against this
tradition is art, 1, S8ec. 14 of the Idaho Constitution., It
reads as follows:

The necessary use of lande for the construction
of resevoirs or storage basins, for the purpose
of irrigation, or for rights-of-way for the
construction of canals, ditches, flumes, or
pipesa, to convey water to the place of use

for any useful, beneficial or necessary pur-~
pose, or for drainage; or for the drainage

of mines, or the working thereof, by means

of roads, rallroads, tramways, cuts, tunnels,
shafts, hoasting works, dumps, or other
necessary means to their complete development,
or any other use necessary to the complete
development of the materials resources o

the state or the preservation of the health

of 1ts Inhabitants, is hereby declared to

be a public use, and subject to the regulation
and control of the state.
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Mr. Cecil B. Hobdey
October 7, 1980
Page 5

Private property may be taken for public use,
but not until a just compensation, to be
ascertained in the manner prescribed by

law, shall be paid therefor. (Emphasis
supplied.)

Under this provision, the furnishing of electricity
for lighting, transportation, power and other purposes has
been held to be a public use for which land may be taken.
Holligter v. State, 9 Idaho 8 (1903). It has also been held
that a corporation organized to generate and furnish electrical
energy is authorized to exercise the right of eminent domain
though it furnishes electricity for distribution by other
persons and corporations rather than as a utility in and of
itself. Washington Water Power Co. v. Waters, 186 ¥F. 572
{D.Idaho 1910Y. And though the rights of eminent domain as
are stated in Idaho's constitution are liberal enough in
themselves, the Idaho Supreme Court has held in construing
the provision that it is to be broader in its terms, and
consequently entitled to receive a more liberal construction,
than conatitutional provisions of a somewhat similar character
found in a majority of state constitutions. Blackwell
Lumber Company v. Empire Mill Co., 29 Idaho 4

Surely there will be some members of the Big Wood
Canal Company who will be dismayed by the contention that a
power company has a right through eminent domain to situate
itself at the Magic Dam and generate power merely by under-
taking a legal proceeding and paying reasonable compengation
for the taking. There were delegates at the proceedings and
debataes of the Constitutional Convention of Idaho in 1889
who objacted vehemently to the adoption of Section 14 of
Article 1. Following is an except of the debates involving
Mr. 0.B. Batten, delegate from Alturas County and Mr. Alex
E. Mavhew, delegate from Shoshone County:

SECRETARY reads Section 14.

Mr., Batten. I move that this section be stricken
out.
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Mr, Heyburn. 1 second the motion.

Mr. Batten. Mr. Chairman, I gave some few
reasons when this section was undexr discussion
in committee of the Whole. I do not know

that I can add very much now to what I said
then. I think it is attacking one of the

most sacred of all rights which are guaranteed
to us. I do not propose to enter into any
great spread-eagleism or anything of that sort,
but we cherish with a great deal of earnestness
and a great deal of jealousy our right to pri-
vate property, and I honestly believe that

this section invades that right. It is
directly upon one of the most sacred

of our rights, in that it permits Mr.

A, or John Doe, by setting up some little
flimsy pretext, to public use, to take

the property of Richard Roe. For that

reason I am opposed to the section. The

mere declaration in the constitution

that a certain thing shall constitute

a public use, does not make it such.

What doeg constitute public use? What

sort of taking constitutes it for public

use? I think it must be such a taking as

will redound in effect to the benefit

of the public or of the government--

baneficial and necessary to the entire public
or to some portion of the public. That

I think is the raticnal construction of what
constitutes public use. The property must be
taken for use by the general government or

by the general public or gome portion of the
general public, and not for the pleasure
or benefit of any particular individuals
or any particular societies. I say this
section is obnoxious inasmuch as it under-~
takes to and will permit and sanction the
taking by a private individual for his
own private henefit and use, for his own
individual gain and aggrandizement, of
the property of his neighbor, and does S
it under the constitutional sanction that %
it is for public use., By parity of
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reasoning, I may pick my neighbor's pocket
and say my necessity was very urgent

and I had to construe my necessity into something
of a public necessity to gain immunity for

my felonious act by this constitutional
provision here. For that reason I say it

is wrong and should not be incorporated

here in our constitution. We see what harm
it has dona already. One of the ablest mem-
bexrs of this body~--I allude to Judge Hagan

of Kootanai County-—left in voicing the
spirit of disgust when the committee of the
whole adopted this section, and said he could
not approve of the constitution with any
provision like this embodied in it. Likely
this is a small matter, though seemingly

that dose of only one section of one article
was a sufficient dose for him to justify in
taking a stand against the whole constitution.

Mr. Beatty. I would ask you if Judge liagan
didn't go home to go fishing? That is what
he told me.

Mr., Batten. Well, probably he did.

Mr. Mayhew. He did not go home for that purpose
at all.

Mr. Beatty. I stated what he told me.

Mr. Mayhew. He went home exactly for the purpose
ag stated--he did not care about being a memberx
of a constitutional convention that had this
provision in it.

Constitutional Convention Proceedings, Vol.
II' Ppa ngg"g?c
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I include this somewhat lengthy passage only for
the purpose of demonstrating how similar Mr, Grieve's objection
is to Mr. Batten's. However, it was the will of the majority
that the material resources of our state be developed, even
though some injury to individual property rights would inevitably
follow.

The numerous decisions under the constitutional
provision on eminent domain indicate that though the proponents
of a development-minded provision carried the day, the
controversy raged on. The most recent case of substance on
the issus of eminent domain in Idaho is Canx%n View Irrigation
Co. v. Twin Falls Canal Co., 27 ICR 144, decided on the 9th
of September 1930. On behalf of amicus curie Bell Rapids
Mutual Irrigation Company, I had an opportunity to
participate in the case. To the spaceholders here on the
Twin Falls tract, the proposition that Idaho law conferred
the right of one canal company to condemn into the canal of
another was unthinkable. Understandably sc, for the concept
of an inalienable right to the exclusive possession of one's
property is sacrosanct., Still, the constitutional commitment
to complete economic development of the entire state figured
as the overriding consideration. The Court in Canyon View
stated that a condemnor need not demonstrate a "more necessary
public use” as would appear to be required by Idaho Code 7-
703(3) and -704 when condemning only the right to the common
use of an existing right-of-way previously appropriated for
public use. The party seeking to condenn an easement must
show a more necessary public use only if the existing owner's
use "will be defeated or gseriously interfered with . . .",

27 ICR at 1005. The principles of law applied in Canyon
View are pertinent in the condemnation sought here.

I have taken the time to write at some length in
order that you might be better able to assess Big Wood Canal
Company's rights in relationship to the application of Cook
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Electric for water rights now before the Department of Water
Resources. Although it is clear beyond argument that Cook
Electric does have the legal right and capability of going
forward with a condemnation proceeding incident to installing
a power generating facility at Magic Dam, Cook Electric has
at the same time always felt and continues to feel that the
batter way to go is through a cooperative venture with local
water users. Unfortunately, the Big Wood Canal Company stands
inalterably opposed to cooperative development and has

chosen to accept a one-time payment for loss through condemnation
over a continuous stream of income. That decision is wholly
within the purview of the Big Wood Canal Company and Cook
Electric can do nothing to change that. Accordingly, I
request that representatives of the Big Wood Canal Company
agree to meet at a convenient time and place for good faith
negotiations on the settlement of damages resulting from the
taking of real property at Magic Dan.

I look forward to your anticipated cooperation.
Please feel free to call upon me with any questions or
comments you might have. If the directors could see fit to
allow a meeting to be convened within twenty days, it would
surely help in moving the project along to its successful
complation.
Sincerely yours,

LLOYD J. WALKER, P. A.

DENNIEB 8. VOORHEES
D8Vigh

ccs: Cook Electric
Department of Water Reaources




STATE OF IDAHO .
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Blue Lakes Blvd. North
Governor Twin Falls, kizho 83301%
C. Stephen Allred {208) 734-3578
Directar

September 15, 1980

Mr. Warren P. Chapman, President
Cook Electric, Inc.

P. 0. Box 1071

Twin Falls, Idaho 83301

Re: Application for Permit No. 37-7848
Dear Mr. Chapman:

Enclosed is a copy of a protest filed against the issuance of a permit pur-
suant to your Application No. 37-7848 . The Department suggests ycu contact
the protestant directly in an effort to determine the nature of the protest
and to attempt to resolve the protest.

[t you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hoaring. At
such a conference and/or hearing, the following are the principie itews the
Department can consider in either approving or denyinyg an applization for
perit {Section 42-203, Idaho Code):
1. Will the proposed use reduce the quantity of water under existing
water rights?

2. Is the proposed water supply insufficient For the purposes intended?

[@%]

Is the applicaticn made in geod faith or for delay or speculative
purposes?

4. Has the applicant sufficient firancial resources with which to
complete the project?

5. Will the proposed use conflict with the Tocal public interest?

If this office can be of further assistance, please contact us.

Very truly vours, E»} B - ks
§'; £y i’f’- L xﬂ-ﬁ:ﬂaj
LOREN 0. HOLMES £ o
Southern Region Supervisor SEF Lo ieed :
LOM:imarya ;

ﬁ,__.
_

Encl: it e
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STATE OF IDAHO .
DEPARTMENT OF WATER RESOURCES

B SOUTHERN REGION
John V. Evans ) 1041 Blue Lakes Bivd. North
Governor Twin Falls, idaho 83301
C. Stephen Allred September 15, 1980 (208) 734-3578

Director

Mr. J. Leon Grieve, Manager
Big Wood Canal Company

P. 0. Box C

Shoshone, Idaho 83352

Re: Application for Permit No. 37-7848

Dear Mr. Grieve:

Your protest against the approval of the above-referenced application sub-
mitted in behalf of Big Woed Canal Company

has been received and a copy has been sent to the applicant. The Department
suggests you contact the applicant directly in an effort to determine what is
proposed by the application and to attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At
such a conference and/or hearing, the following are the principle items the
Department can consider in either approving or denying an application for
permit (Section 42-203, Idaho Code):

1) Will the proposed use reduce the quantity of water under existing water
rights?

2) Is the proposed water supply insufficient for the purpose intended?

3} Is the application made in good faith or for delay or speculative
purponses?

4) Has the applicant sufficient financial resources with which tc cumplete
the project?

5) Will the proposed use conflict with the local public interest?
If this office can be of Ffurther essistance, please contact us.

Sincerely,

LOREN D. HOLMES
Southern Region Supervisor

LOH:marya E%.. sy éilé‘_ﬁ
SEP 28 lyud
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Big Wood Canal Company

P.O. BOX ¢

SHOSHONE, IDAHO 83352
August, 27, 1980

Mr. Loren Holmes
State of Idaho Car ey
Department of Water Resources R
1041 Blue Lakes Blvd. North o _ B
Twin Falls, Idaho 83301 u&f}rfﬁoﬁﬁﬂ?rwguﬂws
southam Distriet Offica

Dear Loren:

This is to protest the application of Permit No. 37-7848 by Cook Electric,
Inc. for 800 second feet of water from Magic Reservoir. Magic Dam is the
private property of the Big Wood Canal Company and is located on land that is
deeded to this company.

A few year ago, two land owners proposed to the company that they generate
power they needed for sprinkling. The board decided it best if the company
were to develop the power. Mr, Jim Patrick of Hillsborough, California was
employed to make a preliminary survey of the potential power there. We have
that report in the office. In 1978, I filled out applications for four sites
one of which was Magic but deferred on Magic and two others because the costs
were excessive. The costs are doubled now.

We have never plamned to negotiate with anyone for the power at Magic. For
one thing, it would take a complete changeg in the set up of the gate house and
controls, Since our primary purpose is irrigation, we do not plan to let some-
one else have any say in the mangement of that facility.

The permit application came as a complete surprise. If Cook Electric had
mentioned negotiation, they would have been stopped then and there. As of now,
we have not heard one word from them,

It looks to us as though Coock Electric is in this for speculative purposes
since they have also filed for permits at other places similar teo Magic.

Very truly yours,
J. Leon Grieve, Manager

JLG/cb




f=alh STATE OF IDAHO

DEPARTMENT OF LANDS STATE BOARD OF LAND COMMISSIONERS
JOHN V. EVANS
STATEHOUSE, BOISE, IDAHO 83720 BOVERNOR AND PRESIDENT
GO oo BLEY PETE T. CENARRUSA
SECRETARY OF STATE

DAVID H. LEROY
ATTORNEY GENERAL
JOE R. WILLIAMS
STATE AUDITOR
JERRY L. EVANS
SUP'T OF PUBLIC INSTRUCTION

LRI Ea N

A R il A KT
August 26, 1980 Ll jff.a;53f7§
[ R 11
Department of Water Resources .
Southern Region L e T
1041 Blue Lakes Blvd. N. SOUthera Distrizy (s g

Twin Falls, ID 83301

RE; 37-7848
Cook Electric

Gentlemen:
Thank you for the opportunity to review the above numbered application.
A permit from this department will not be required.

Very truly yours,

LY 4
WILLIAM A. SCRIBNER, Chiof s
Bureau of Navigable Waters

WAS:bv
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

_ SOUTHERN REGION
John V. Evans 1041 Blue Lakes Bivd. North
Governor Twin Falis, idaho 83301
C. Stephen Allred {208) 734-3578

Director

August 28, 1980

Mr. Warren Chapman, President
Cook Electric, Inc.

P. 0. Box 1071

Twin Falls, Idaho 83301

Re: Applications for Permits No. 01-7057 and 37-7848

Dear Mr. Chapman:

This office is currently processing the two applications submitted by Cook
Electric for power generating plants at Milner Dam and Magic Dam. Before
any final Department action can be taken on the applications it will be
necessary for the following additional information to be submitted and made
part of the applications:

1) Copies of contracts or agreements with the owners of the two facilities
allowing Cook Electric to construct power plants at the sites.

2} A statement of the financial resources of the corporation and how funds
are to be provided for construction of the power plants.

3} Cost estimates for the projects and plans showing the proposed locations
and elevations of intakes, generating units and discharges on the existing
facilities at each site.

Since construction of these projects would involve modifications of large dams
as defined by Sec. 42-1712 of the Idaho Code, engineering plans for the
modifications must be submitted and approved by the Department prior to any
construction. However, these plans need not be submitted until a decision

has been issued on the water right permit. Application forms and a copy of
Rules and Regulations for Safety of Dams are enclosed for this purpose.

If you have any questions about the additional information required please do
not hesitate to contact me. . \

Very truly yours,

SEP ¢ 3 1908

LOREN 0. HOLMES
Southern Region Supervisor |

AR ek b s md e s o 75

LOH:marya
Encl:
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

' SOUTHERN REGION
John V. Evans 1041 Blue Lakes Bivd. North
Governor Twin Falls, idaho 83301
C. Stephen Allred {208) 734-3578
Director

August 21, 1980

Mr. John Rosholt

Attorney at Law

P. 0. Box 1906

Twin Falls, Idaho 83301

Re: Application for Permit No. 37-7848 and 01-7057
Dear Mr. Roshoit:

Enclosed are copies of the above referenced applications for your
information and files.

Sincerely,
Mary A. Hill
Secretary
for

Loren 0. Holmes
Southern Region Supervisor

Encl:

SEF %5 1908
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOQUTHERN REGION
John V. Evans 1041 Blus Lakes Bivd. North
Governor Twin Falls, idsho 83301
C. Staphen Allrad {208) 734-3578
Direcior

August 21, 1980

Mr. Reid Newby

Watermaster District 37

Box T

Shoshone, Idaho 83352

Re: Application for Permit No. 37-7848

Enclosed is a copy of the above referenced application for permit
for your information and files.

Sincerely,
Mary A. Hill
Secretary
for

Loren 0. Holmes
Southern Region Supervisor

Encl:

fg@ﬁfw i 5‘"35 nl aEI
SEP 25 1sod
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SCUTHERN REGION
John V. Evans 1041 Blue Lakes Bivd. North
Govarnor Twin Fails, kiaho 83301
C. Stephen Allred (208) 734-3578

Director

August 21, 1980

Mr. Bi11 Scribner

Department of Lands

Statehouse

Boise, Idaho 83720

Re: Application for Permit No. 37-7848
Dear Mr. Scribner:

Enclosed is a copy of the above referenced application for permit
for your information and files.

Sincerely,
Mary A. Hill
Secretary
for

Loren 0. Holmes
Southern Region Supervisor

Encl:

SEP 28 1388
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Blue Lakes Bivd. North
Governor Twin Falis, idaho 83301
C. Stephen Alired {208) 734-3578
Director

August 21, 1980

Mr. Bob Bell, Regional Fisheries Biologist
Idaho Fish & Game Department

Region #4

P. O, Box 428

Jerome, Idaho 83338

Re: Application for Permit No.

Dear Mr. Bell:

Please find enclosed a copy of the above referenced application for
permit for your information and files.

Sincerely,
Mary A, Hill
Secretary
for

Loren 0. Holmes
Southern Reglon Supervisor

Encl:
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STATE OF IDAHO f
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Blue Lakes Blvd. North
Geovernor Twin Fals, idaho 83301
C. Stephen Allred {208) 734-3578

Director

August 21, 1980

Mr. Leon Grieve

Big Wood Canal Company

P. 0. Box C

Shoshone, Idaho 83352

Re: Application for Permit No. 37-7848

Dear Mr. Grieve:

Enclosed please find an application for permit for power purposes at
Magic Dam on Magic Reservoir.

Please advise this office of any negotiations which are being made to
allow the applicant access to these facilities.

Sincerely,

Loren 0. Holmes
Southern Region Supervisor

w 0 ‘0
LOH:marya PCTY %B 1..
%:?g;% 3 L _\‘
Encl: : : |
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NOTICE OF AFPLICATION FOR WATER RIGHT
Natice iz hereby 3iven that the fellowins arrlication{s) have
heen submitted for parmit to arrropriale the public walers of the

State of Idaho:

R P —

COOK ELECTRIC, INCORPORRTED
F.0. BON 1874, TWIN FALLS, ID 83361
j:Saurce: BIG WOOD RIVER tributary to SNAKE RIVER
Date Filed: 88-14-158¢
Amaunt: S88.88 CFS

Diversion Foint: NENE Sec 18 T B25 K 18E. BLAINE Co

Use: FPOWER (80d. 8@ CFSY  from 84-81 teo 18,81
Flace of Use: NENE Sec 18 T 825 R 18E

Diversion Means: MAGIC DAM ON MAGIC RESEVOIR

I+ issued. the permit{s) will be 5ubﬁect to all prior waler
rights. Protests asainst the aranting of any permil musl be filed
with the Director of the Idahe Department of Water Resources: 1641
Blue Lakes Blvd. North. Twin Falls, Idahe 83281 and received oan

or before SEPTEMBER 15, 15988.

C. STEPHEN RALLRED
ireclor SEP ZB'HGB

Published 8-28 & 34,
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STATE OF IDAHDO

DEPARTMENT OF WATER RESQURCES
Soulhern Resion

16041 Blue Lakes Bluvd N.
Twin Falls, Idaho 83301
(208) 724~-3578

AUGUST 21, 1988

Wood River Journal
P.0.Box 988
Hailey ID 83333

Gentlemen:

“Enclosed vou will find a lesal notice which we wish to have published

on the dates indicaled (once a week for two consecutive weekly issues)
in your newsearer. We have allowed ample time for vou lo submil a =zalley

~proof Lo this office for review before the first publication date. If

vou cannol publish the notice on the prorosed dates. rlease contacl usz
immediately.

~.fn affidavit of rublicalion must be submitted lo the Derariment alons
with the rpublication bill. VYour cooreralion is arrreciated.

Please send the affidavit of publication and rublication billins to this
office before SEPTEMBER 15, 1988.

Yours trulv.

e

ﬂzf%' L Y /ﬁf

Mary A. 111
Secrelary

Encl.

SEP 24 1948
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WATER RIGHT
DATA ENTRY LOG

Initials Date
47&42, ﬁﬁff§b

r:maufa_a £ 20-F9

b akk?

|

Item

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed

Transfer Approved

Keypunched by State Ofgice




