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In the nasir1ct Court of the Fifth Judicial District of Idaho,in and
for Lemhi County. “

aJL & . : *
sl-""';f"l..ar'l C.Geeptson, piff, )
” v8. g
)
John Barracks et.al. )

DECREE.

%' Thig cause having come on to be heard upon the pleadings and proofs,eviden

. of witnesmses for the respective parties and the arguments of counsel herein,and
ki ~ \
the Court having found its findings of fact and made its conclusions of law and

the same having been filed herein,and the Court being sufficiently advised in
i the matter, | :

.}?42 (01 It 1is ordered,adjudged and decreed,

| 1:= That the plaintiff Lars C.Geertson be and he 1s hereby awarded the use of

[ Ninety--inches measured unner.a four inch pressure of the flow of the water

v of Geertson Creek,continuoudly,for” the irrigation of his lands described-i

b his amended complaint filed herein,and that his said right commence with
and date from the first day of June 1868. . o

/ 2:- ? )‘ihe defendant John Barracks be and he is hereby awarded the right to
the continuous use of Férty~five inches measured under a four inch pressur
of the flow of the waterd of Ceertson Creek for the irrigation of the land

. b § his ansver and cross~complaint described and filed herein,and that his

sald right commence with and@ate from the first day of May 1870.
4 00

33~ "Tha lgﬁg defendants Thomas H.Ball and Chas.Jacks are entitled to and are

hereby awarded the continuous use of thirty inches measured under a four.

§ o xinch-praasuro'of the flow of the waters of Geertson Creek for the irrigati
of the landa'describad in their}anawer ahd cross-complaint and filed hereil
and that their sald right commence with and date from the first day of
October,1884.. '

& 4;-‘1Tha("2he defendant Isaiah Bohannon be and he is hereby awarded the right t
24 the continuous use of 100 inches measured under a four inch pressure of tr
flow of the waters of quf}son‘Creek at all times between the first day of

March ahd the first dayhdf Auguat of each year for the purpose of working

the mining claims owned by him and aescribed in his answer and cross~gom=

P -»r" L ‘5"}“}."&*" s o H’_\—_é‘_.w i %“\."‘-.W
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO -

IN THE MATTER OF APPLICATION FOR TRANSFER

NO. 74—0005/74-16698 IN THE NAME OF MEMORANDUM DECISION

E. DALE JOLLEY AND/OR MILDRED H. JOLLEY

)
)
)
)
; AND- ORDER
)

On March 20, 1981, E. Dale and or Mildred H. Jo?Tey applied to the
Department of Water Resources for an application to add a point of diversion to

rights No. 74-0005 and 74-16698. These rights are listed in the Proposed Find-

ing'of Water Rights in the Lemhi River Basin, Case No. 4948 in the Seventh Judi -

cial District Court, Lemhi County. Right No. 74-0005 is based on a previous
decree and right No.. }4F16698 is based upon diversion and beneficial use of the
water. The new point of.diversion wou1&'be-in}the SE1/4NE1/4,.Sec. 17, Twp.
21N, Rge. 23E, -B.M. and would be used in conjunction with the diversion ofr
record. lTocated in the SW1/4S5E1/4, Sec. 17, Twp. 2IN, Rge. 23E, B.M., Lemhi.
County. ‘No change was requested in the place of use. |

Notice of the -application was pub1iéhed in-the Recorder Herald, Salmon,

Idaho, on April 2 and 9, 1981. Thé-app1ication:was subsequenEJy protested on

April 8, 1981, by the Lemhi Irrigation District and Joseph Toﬁsmeire.. Addi-
tional protests were received on April 9,'1981 ftoh Vergil 0. Olson and Verdell
Oison. | I- _

On August 7, 1981, the Department conducted-a hearing in the métfer at
the Lemhi County Courthouse, Salmon, Idaho. The protestant, Joseph Tonsmeire,
was present and wasvrepresented by James C. Herndon, Attorney at Law. As acting
secretary, Mr. Herndon,‘a1sb represented the Lemhi Irrigation Distr{Ct. The
protestants, Vergil Olson and Verdell Olson, were present and represented them-
selves. The applicants were present‘and répresented by Kent‘Fostef, Attorney at
Law. At the conclusion of thé pre-hearing conference the protestants, Joséph
Tonsmeire and the Lemhi Irrigation Distridt; both withdrew théir protest against
; | g%énting the application for transfer.
| Kent Foster, on behaff of h;s c1ient§ stated that the intent of this

application was -to. update the Proposed Finding of Water Rights in the Lemhi

atéi
Rwer Basin to be consistent with existing practice. He indicated that for
S

==
g

severa] years, his clients have been diverting rights No. 74-0005 and 74-16698



in the SE1/4NEl/4, Sec. 17, Twp. 21N, Rge. 23E. Dale Jolley acknowledged that

the recorded point of diversion was no longer indicated in the Proposed Finding

of Water Rights in the Lemhi River Basin and it was not his intention .to retain

the old point of diversion. Mr. Jolley then amended his applicatioﬁ to show a
single point of diversion in the SEl/dNEl/d, Sec. 17, Twp. ZiN, Rge. 23E, B.M.
Kent Foster emphasized that his clients wished to:Change only the recorded point
of diversion; all other aspects of these rights would remain unchangeq.

Vergil Olson indicated that the applicants' practice of diverting these

rights through the proposed point of diversion has resulted in the water being

U;ed on lands that were not 1isted_in the Proposed Finding of Water Rights. He
- also stated that improper_administrafion of the creek by the watermaster has
benefited upstream diverters, which included the applicants, while adversely
effecting delivéry of water rights to diversions Tower on the creek. Verdel}
01son a]so expressed oppos1t1on to the water being used on 1ands that were
developed after the rights.were estab11shed The Director having listened to
the record made at the hearing in conformance with ldaho Code, Sec. 67-5211 and
based upon the testimony obtained at the hearing, the files and records of the
Department and his understanding of the law, the Director ‘makes the .following
Findings of Fact, Conclusions of Law, and Order. |

Review of Evidence

Department Records Considered

1. Application for transfer of water f%éhts No. 74-0005 and 74-16698
receipted March 20, 1981,

2. Affidavit of publication of notice of application for transfer
received April 10, 1981. '

3. Letters of protest from Lemhi Irrigation -District and Joseph
Tonsmeire received Apri1‘8,'1981,and a letter of protest from Vergil 0. Olson
‘and Verdell Olson received April 9, 1981.

-y

4, Proposed Finding of Water Rights fn the Lemhi River Basin, Case No.

4948 in the Seventh Judicial District Court, Lemhi County.

5. Withdrawal of protest from Lemhi Irrigation District and Joseph

Tonsmeire received August 17, 1981, °

FINDINGS OF FACT _
G 1. The Proposed Finding of Water Right, Lemhi River Drainage, describe

/

the&Sgint of diversion of right Nos. 74-0005 and 74-1669B as located in the

e
P‘%ED MEMORANDUM DECISION AND ORDER 2
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SW1/4SE1l/4, Sec. 17, Twp. 21N, Rge. 23E and the place of use as the 82.2 acres
of land in the SW1/4NE1/4, SE1/4NEL1/4, NW1/4SE1l/4, Sec. 19; SW1/4NW1/4, Sec. 20,
Twp. élN, Rge. 23E. Rights No. 74-0002 and 74-1669A were diverted frqm a point
in the SEL/4NEL/4, Sec. 17, Twp. 2IN, Rge. 23E for the irrigation of 102.4 acres
in Lot 3, Lot 4, SE1/4SW1/4, Sec. 18, NE1/ANEL/4, NWI1/4NEL/4, SEC. 19, Twp. 21N,
Rge. 23E. An additional B.8 acres in the NE1/4NW1/4, Sec. 19, Twp. 21N, Rge;
23E was also irrigated under right No. 74-1669A. |
2. Rights No. 74—1669A and 74-1669B both have a priority'of May 5,
1893. ' If diverted through the same heading, they cou]d be regulated as a single
' fight appurtenant to 193.4 acres. These lands are a]soithe place of use for
decreed -water right No. 74-0002 and 74-0005. “ ‘ |
3. Right No. 74-0002 and 74-0005 have priorities of May 1, 1870 and
~May 1, 1879 respectively. However, these rights are consecutiye.in'the decree,
i.e. there are no intervening righté_betﬁeen them. Thus, these rights could be
delivered by the watermaster at a common éoint of diversion and Qou1d be aﬁpuré
tenant to all the iands covered by righfs No. 74:1663A and 74-16698 except.8.8
acres in the NEL/4NW1/4, Sec. 19, Twp. 21N, Rge. 23E. |
CONCLUSIONS OF LAW |

1. The elimination of a point of diversion in the SN1/45E1/4, Sec. 17,
Twp. 21N, Rge. 23E and the subsequent delivery of right No. 74-0002, 74-0005,
74-1669A and. 74-16698 in the SE1/4NEl/4, Sec. 17, Twp. 21N§: Rge 23E will

| simplify the regulation of these righis by'thé‘watermaster.

2. The change proposed by this applicéiion does not expand or gn1arge
rights No. 74-0005 and 74;16698.

3. The relocation of the point of diversion for right No. 74-0005 and
74-1669B will not adQerse]y affectr the protestants' water rights in Mater
District 74-A, Geertson Creek. |

1T 15, THEREFORE, HEREBY ORDERED that App]iéétion for Transfer of Water
Right No. 74-0005 and 74-16698B be and is APPROVED 'sJLject to the following
conditions: | '

1. A measuring device and lockable controiling works of a type accept-

1e to the Department shall be permﬁnent]y‘insta11ed and maintained as part of

Qta: ‘ : . :
a:c he diverting works at the apphcants point of diversion in the SE1/4NEL/4,

Sginec Twp. 21N, Rge. 23E B.M., prior to diversion of water ‘under this
approva]

525?

PROPOSED MEMORANDUM DECISION AND ORDER 3
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2. . Use of water under this transfer is subject.to control by the
watermaster of Water District 74-A? Geertson Creek. |

3. Diversion of water under rights 74-0005 and 74-16698 shall be only
from the point of diversion in the SE1/4NE1/4, Sec. 17, Twp. 2IN, Rge. 23E B.M.

4. Each of the rights included in this transfer shall be used only on
the lands to which they are appﬂrtenant as 1istéﬁ in the records of the Idaho
bepartment of Water Resources. The right .ho1der shall nbt uée nor demand-
delivery of water by the watermaster for use on lands to which the rights are
not appurtenant. |

5. The right holder shall provide reasonaﬁ]e access to the watermastér'
to inspect thelpoint of diversion and place of use'for water being d{verted
under this transfer; |

_ 6. Failure of the right holder to comply with the condit{bns of this

approval shall constitute cause for the Director of the Idaho Department of
Water Resources to revoke approvﬁ] of thisﬁtransfgr. |

7. The Director of the Idaho Department of Water Resources retains:
jurisdiction of this épproval to‘insuré éomp1icance with ‘the conditions Tisted
herein. .

8. This approval is not intended to tonfirm the validity of claim to a
water right No. 74-16698.

Siged this /2 - day of May, 1982.

A. KENNETH DUNN

Director:

PROPOSED MEMORANDUM DECISION AND ORDER 4
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BEFORE THE DEPARTMENT OF WATER RESOURCES
0OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER
NO. -74-0005/74-1669B IN THE NAHE OF 'CERTIFICATE OF MAILING

)
)
|
E. DALE JOLLEY AND/OR MILDRED H. JOLLEY %

1 HEREBY CERTIFY THAT on this 13th day of May, é true and correct copy of
the - foregoing MEMORANDUM DECISION AND ORDER was mailed postagelprepaid to:

E. Dale and Mildred H. Jolley
" Route 1 .

Box 15

Salmon, ID 83467

Joseph Tonsmeire
¢/o James Herndon
Herndon Hotel Block
Salmon, ID 83467

James €. Herndon

Acting Secretary

Lemhi Irrigation District
Herndon Hotel Rlock
Salmon, 1D 83467

Vergil 0. Olson
Route 1, Box 12
Salmon, 1D 83467

T

Yerdell Olson
Route 1, Box 17-A
Salmon, ID 83467

RITAM.
Sr. Secretary
Idaho Department of Water Rescurces



Form No. 42-222 . Transfer No. M

Water Right No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSF_ER OF WATER RIGHT_
To Change the Point of Diversion and/or the Place of Use

Nameofappliéant E. Dale &/or Mildred H. Jolley Phone 756-3461

Post office address Route #1, Box 15, Salmon, ID 83467
A. DESCRIPTION OF RIGHT AS RECORDED
" 1. Right evidenced by:

a. Decreeto E. Dale &/or Mildred H. Jolley 74-0005 and 74-1669B
_ _ - (Name) -
incase of Proposed Finding of Water Vs

Rights in Lemhi River Basin_Civil Case N? . 4948
dated in_7th Judicial Dist.countyof Lemhi
I (Name of court)
b. License No. . issued by the Idaho Department of Water Resources
c. Claim No. : on file with the Idaho Department of Water Resources

2. If applicant is not the original holder of this right, explain how it was acquired and attach a copy of
the deed or other evidence of ownership of the land to which the right is appurtenant '
~ Applicant is original holder of right,

3. Source of water Geertson Creek '-tributa['y to Lemhi River
Date of priority 5/1/1879 (74-0005) 5/5/1893 (74-1669B)

Water is used for the following purposes:

74-0005 . “amount _1.00 for irrigation  purposes from 4/1 to 11/1
74-1669B  amount _0.90 for_irrigation ' purposesfrom 4/1 to 11/1
' amount | for purposes from : to ‘
. _ {month/day — both dates inclusive)
6. Total amount of water under right:  a. '1.90 cubic feet per second
o | b. acre feet& I;rglr annum
7.  Location of original point of diversion is SW ‘/I;._of SE “A of Section 17
Township 21N Range 23E , B.M., |n ‘Lemhi. ' Courjty

Additional points of diversion, if any

8. Lands irrigated or place of use:

NEVa NWYs SWa T SEW :
TOTALS

TwP. FANGE SEC. NEYa | NW/a SW‘/al SEVa | NEVa| NWVa| SW4 | SEVs | NEVe| NWVa | SW14 | SEVa | NEVZ | NWYVa| SWa | SEVs
. L . .
21N |23E | 19 3.4 |- - ' 9.7 73.0
20 9.2 | - 9.2

=
=

i

—

Tota!l number of acres to be irrigated 82.2

@ﬁ;& Describe any other water rights used for the same purposes as described above __J,ate priority
§

rlghts_p:copo i i e 1 h ending_;jJLd.genieﬁt_b;Lth_e_co,um



B. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire rlght is owned ‘by the
applicant, omit part B).

1.  Amount of water: a. cubic feet per second
‘ _ &/or
b. acre feet per annum
2. Point of diversion Ya - %, Section "Township .
Range _ B ,B.M., A County

Additional points

3.  Place of use:

NE/s NWVa : SWs ' SEVa
TWPF, RANGE SEC. = TOTALS
NEVs | WWYVi | SWhe| SEVA | NEVa| NWVa| SW4 [ SEVe | NEVA | NWYa | SWha | SEVa | NEVG | NWa | SWla | SEVL

C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

. Change in point of diversion

ke .
.a.  Amount of water to be diverted- 1.90 . c.fs &for - acre feet
b.  Paint(s) of diversion _ SE %a___NE %, Section _ 17 Township 21N
~ Range 23E , B.M., Lemhi County

Additional points -SW%S-E%—-S-ee——H——%p—Q—LN—Rge——Z—}E g f) 57- /"4,;{4- 7 )95/

c. Description of divertingworks headgate diverts water into open ditches.

d. Describe the reasons for applying for a change in the point(s): of diversion Consolidates

irrigation stream for easier regulation and irrigation. Also

portions of place of use can not be irrigated from original”

point of diversion,

2.  Change in place of use NO CHANGE _
a.  Describe the lands or place of use to which the right-will be transferred: '

NEl4 NW, . SWih . SEVa

TWP. | RANGE | SEC. - - - TOTALS
NEV4 | NWYa | SWVa | SEV | NEVA] NWia| SWia | SE1A | NEVA| NWa ) swia | SEVa | NEva | NWVa | SWVa [ SEia :

Total number of acres to be irrigated
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(s) of diversion and/or the new land to be irrigated. Show clearly the

~
o

Draw a map indicating the new point
land involved by section, township and range number.

3.
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4. Remarks Ripght No, 74-0002 and 74-1669A are also diverted from the

point of diversion in the SE%NE%, Sec. 17, Twp, 21N, Rpe, 23E

| hereby assert that no one \mll be injured by such change and the change doa not constitute an mlargement
in use of the ongmal right. The information contamed in this application is true to the best of my knowledge.

N e o ”:}_ - " {Sigpaturle of of ap

Subscrnbert and swor'\ to before me this 2 { > __day of {'X \C:\._TC_(\\[\ , 19%L.

' B {Notary public)
My commission expirés E/\ E\/!Cf%?‘ |

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
74-0005 & 74-1669B

This is to certify that | have examined Application for Transfer of Water Rights No.
and said application is hereby __ APPROVED , subject to the following limitations and conditions:
PURSUANT TO MEMORANDUM DECISIQN AND ORDER

Witness my hand this __13th day of May . , 19 82

y/{m%@

L. GLEN SAXTON, Chief, Operations Bureau

FOR DEPARTMENT USE ONLY

Received by éﬁz Date ZZ Zﬂ, {92/ Protest filed by

Prehm check by .~

Receipted by _t&l DateMl -‘H‘: -—( l \G)

Published in Copies of protest forwarded by _
Pub. da § L\/DE\ & ’*/@CU% "Hearing held by Date
Water@r recommendation requested on ' Recommended for . approval denial

= rec'd. SA)3-/TR) by S /&
57 |
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plaint fi&gd hqfein,and that his sald right to the use of said waters com
mence and'aate from the first day of March,1869. - | '

7& 60 ﬁ_t, the defgndant James Light be and he is hereby awarded the right to t!
continuous use of fifty of the flow of the waters of Geertson Creek,measu
under a four inche pressure, for‘the irrigation of his lands described in
his answer ‘and cross-complaint filed herein,and that his aaid right comme:
with and date from the first day of May,1878.

6:~ That the defendant Delos Simons be and he is hereby awarded the right to
4 {chggiinuous use of thirty inches measured under =z four 1nch'prés;ure of th

AL

ngé'”ﬁ/ Tlow of the waters of Geertéoh'Creek for the irrigation of his lands de-
’ gscribed in his answer and cross-complaint filed herein,and that his said
right commence with and date: ffom fhé I.day of Uay 1881.
7¢Z G 12i} the defendant Mary Vayant be and she is hereby awarded. the right to
continuous use of fifty inches of the flow of the waters of Geertson Cree
measured ubder a four inche pressure,for the irrigation of the lands desc
ibed in the answer and cross-complaint filed herein,and that‘%her aaid
‘right commence with and date from the first day of June 1884. |
8:~ That’ the defendant ElijahrSchbfield be and he is hereby awarded the right
4 {)(Hgfghe!continuous use of thirty inches measured under a four inch pressu?
of the flow of the waters of Geertson Creek for the irrigation of his lan
“described in his answer and croséecomplaint filed herein,and that his sal
. right cvommence with and date from the I.day of May 1887.°
9:~ That the defendant James Beattie be and he 1s hereby awarded the right to
7&1 (zﬁﬂfg$ntinuous use of fifteen inches measured under a four inch pressure,
the flow of the waters of Geertson Creek,for the irrigation of hils said
. lgnds -described in his answer and cross-complaint filed herein and that h
said right commence with and date from fhe I.day of May 1868.

10: - That the defendants F'rank Wéyant and William 3ohqnnon be and they are he
74 y %Warded the right to the cont1nuou3 use of Six hundred inches measurec
under a foup inéh pressure of the flow of the waters of Geertsbn Creek

between the first.éﬂy of March and the first dayr-of Auguét of each year,f

the purpose of working the mining claims owned by them and described in
égggeir angwer and cross-complaint filed herein , and that their sald right
éﬁ%bmmcnce with and date from the first day of March 1890. But -in the use ¢

=

'gzgsaid waters for said purpose the sald defendantd Frank ¥uynxg Wayant




NOTICE OF PROPOSED ;
% CHANGE OF WATER: § -

;‘" Notice is hcrcby glven~
{ that E. Dale &/or Mildred'
H. Jolley, Salmon; Idaho
i~have applied o the De
“ “partment of Water Re-’
sources for a change in’
Ethe points of diversion of,
“the waters of Geertsoni
s, ‘Cteek -tributary to Lemhi
i:River, The rights soughe
k'to be changed are evid-
‘\,cnccd by decree to- E.
" Dale é&/for Mildred H?
¢: Jolley in case of Propesed
¢ Finding of Water Rights]
{m Lemhi River Basin,
- Civil Case No. 4948 in 7th
~/Judicial Distric, Lemhi.
" County and are;ccorded,
was follows:™ = ~3}¢ '
YT 740008 28
~AMOUNT: 1.00.cfs~ -~
PRJORITY May 1,-1879-,
' = 74 1669B .

. q‘l, .
AMOUNT 0. 90 cfs

. PRIORITY: May 5, 1893
% ‘POINT COF DIVERSION .
SWuSEw, " Sec. 17, TS
21N R. 23E I.emhl Coun-1
i The water'is used to ir-
ngate 82.2 acres from
Apnl 1 to Novernbcr 1:
Lrwuhm thes’ ~S%“NE%,
'vNW%SE%,; Sec. ' 19;.

'é;

“ZIN, R. 23E.

£ o 1

"c,'ro BE CHANGED AS
* FOLLOWS.

v af T
"The water will- be - di-
»verted'wnthm the SEv%-

SWuNWw, 'Sec 20 T:,

'

SN

: RIGHTS i .
NOS. 74-0005 & .}
rison: P 7

Afﬁdawt of Publllg
.

.  APR 10 198

Department of Yater Resources
Eastern District Office

. being first duly sworn, deposes
ond says that he is one of the printers (publisher) of the RECORDER HERALD,
a newspaper. published weekly at Salmon, Lemhi County, Idaho, and of general
circulation therein,

STATE OF IDAHO

County of Lemhi

JERRY G. ROSIN

That the

....... - RSN » g 48[
printed copy ol which is aitached to the margin hereol, has been and -was correct-
ly printed and published in the regular and entire issue of every number of said
newspaper and not in any supplement therecl or thereto for 2

consecutive issues, commencmg with the issus dcxied ...................................
and ending with the issue daled |
A

April 9
AL d %@&—MW.
7 J

Subscribed and sworn to before me, this _........1dkil S 5 —

day of

el

T Notary Public for the s.c??ﬁ&ii'é{,"""
Residing at Salmon*Tdaho

23,41

Publication Fee §

NEw,” SWWSEw, Sec.
v 17, T. ZlN R. 23E Lcmhl,
County -

. Any protest against ap-|
proval of the above pro-

" right must be filed with

“" “Water Resources,
“1'Shoup Ave., ldaho Falls,}

r April 20, 1981,
| 'C. STEPHEN ALLRED ‘
N ' Direcror ., ¢ W

i *“?‘?ﬁ-’”‘ Published in The- Re-B
. corder- Hcrald 4/02 and 4/I

&

i

*r’“w**m 09!81

' "N‘J

{ the Idaho Department of | .
: 150)°

Idaho 83401 ‘on ~or before =

ytif "'3

“posed change ™ of “water]... .

-4-2-2tc{-- '

Notice of Precpcsed Change Water Ris.-74-0009, 74-1669t

L T et ST TR i T
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W.E.SMITH
JUDGE FOURTH JUDICIAL DISTRICT
P.O.BOX 2766

BOISE. IDAHO 83701 Dl et

of waizr Rosources

September 11, 1985

Kent Foster - No e
Holden, Kidwell, Hahn and Crapo ' e
P.O. Box 129 M Fllep

Idaho Falls, Idaho 83401 e P

Ray W. Rigby, Esq.

Ribgy, Thatcher, Andrus,
Barton & Walters

P.0O., Box 250

Rexburg, Idaho 83402

Phillip J. Rassier, Esq.
David J. Barber, Esq.

Deputy Attorneys General
Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: Olson v. A. Kenneth Dunn, Case No. 79535
Dear Counsel:
Responding to Petition for Rehearing filed herein on August
20, 1985, and the memorandum lodged herein on September 6, 1985,
it was and is clearly the intent of the Court that the point(s)
of diversion remain exactly as is and as has been for the last
several years until the matters mentioned in the Court's Memo-
randum filed herein on August 6, 1985 have been settled.
Notwithstanding, jurisdiction of this matter is now within
the Department of Water Resources and subject to their procedures.

Cordially,

W. E. Smith

WES/pw
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) AUG 7 1985
: Y _CoPY !
| : JﬁLflmeni_af_Watef-Resources
IN - THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
AM._ N
2 OF THE STATE OF IDAHO, IN AND FOR THE COUNDE OF TATRA
3 ; . JOHN BASTIZA, Clerk
) By JOLENE STEVENS
4 ) DEPUTY
= 5 VERGIL OLSON and VERDELL OLSON, )
o - )
R 6 Petitioners-Appellants, ) Case No. 79535
; )
: vs. i ) MEMORANDUM DECISION
T ) ON PETITION FOR
A, KENNETH DUNN, Director, .} REVIEW
8 Idaho Department of Water )
Resources, )
R 9 )
yg{ 10 Defendant-Respondent. )
54 ‘ )
o )
-;h. ll )
S IN THE MATTER OF PROTEST AGAINST )
4+ 12§} APPROVAL OF APPLICATION FOR TRANS- )
p FER OF WATER RIGHTS NOS 74-00054¢" )
o 13 AND 74-1669B IN THE NAME OF DALE )
o : AND/OR MILDRED H. JOLLEY, )
e 14 )
)
:5.".‘ IS
i Appearances:
16
W Counsel for Petitioners/ Ray W. Rigby, Esq.
B X Appellants Rigby, Thatcher, Andrus
u Barton & Walters
- 18 ' P.0. Box 250
i Rexburg, Idaho 83402
SRRl .
ki Counsel for Respondent/ Phillip J. Rassier, Esq.
w20 State of Idaho - David J. Barber, Esq.
s _ , Deputy Attorneys General
.21 : Department of Water Resources
& Statehouse
- 22 Boise, Idaho 83720
Q;' 23 Counsel for Respondents/ Kent W. Foster, Esq.
v E. Dale and/or Mildred Holden, Kidwell, Hahn
) H. Jolley & Crapo
e P.0. Box 129
T 28 : , Idaho Falls, Idaho 83402
26




albary v
R Loa

- - T T - Y S SR FURN % I

— P, — — p— —
O A - - S-S~ S~ v~ v R S v

25

26

i
. i .
4

This matter is declared submitted on briefs filed herein.
The Court finds on the record and briefs that this matter
should be remanded to the Idaho Department of Water Resources,
1.C. 67-5215(g).

The Court is advised that another case is pending in the

~District Court of the Seventh Judicial of this State in which

the water rights of various parties are to be determined.

- Those parties include some of the same parties involved in

the case at bar and the creek involved is the same one in
which we are here concerned.

Before the Department of Water Resources can make or
ratify a change in the point of diversion of an irrigation
water right, the Department must make a finding to determine
if other water righté are injured by the transfer. The
Department might well have greaf difficulty in deciding this
question in the light of uncertainty as to who has what
water rights at the mdment to the creek in question.

The Department in its prior proceedings in this case
has made such a finding which in the light of presently
pending controversy would seem to constitute a premature
determination. Further, that finding was made notwithstand-
ing an uncontroverted declaration by Virgil Olson at the
hearing in. Salmon, Idaho on August 7, 1982 to the contrary.
Olson's statement was made pro-se and was difficult to
understand, but it is apparent from the record that Jolley

was serving four water rights from the same point of

R
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diversion, two of which were prima facie junior to Olson's
rights designated as numbers 74-0003 and 74-0008B. One of
these apparently inferior rights is No. 1669B.

The Department's Findings of Fact and Conclusions of Law
dated May 12, 1982, seemed primarily based on watermaster's

convenience more than on making sure the parties, especially

Olson, gets the water he is entitled to have according to the

priority of his right.

Since the basic watef rights in this matter are in
litigation and since it cannot be determined for éure whether
the de facto change in diversion will affect Olson's water
rights, this case should be remanded to the Department to
be held in obeyance until pending litigation is completed
and for taking further evidence on the matter of whether the

change in diversion affected existing water rights.

It is so ORDER%O(
Dated this day of August, 1985.

District Judge

3- CROF EED




802 WEST BANNOQCK STREET
BOISE, 1DAHD 83702
208-344-2860

MATTHEW MULLANEY, ESQUIRE
THE HOFF BUILDING / SUITE 308

g + o " 20 Ry "1:3
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AUG 25 1982

(g3
MATTHEW MULLANEY, ESQ. uepa.uﬁem of Waler 1 Rusuut
ATTORNEY AT LAW
The Hoff Building, Suite 308
802 West Bannock
Boise, ID 83702
(208) 344-2860

Attorney for Petitioners-Appellants

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

VERGIL OLSON and VERDELL OLSON,
Petitioners-Appellants,

V.
Case No.

A. KENNETH DUNN, Director,
Idaho Department of Water

Resources, NOTICE OF APPEAL, PETITION

Respondent/Defendant. FOR JUDICIAL REVIEW

Fee Category: G

IN THE MATTER OF PROTEST AGAINST Fee: S41.00.

APPROVAL OF APPLICATION FOR TRANSFER
OF WATER RIGHT NOSC 74-0005’and
74-1669B IN THE NAME UF DALE AND/OR
MILDRED H. JOLLEY.

N S St Nt Mt Mt N M S N S S’ N N S L N S N

COME NOW, Vergil Olson and Verdell Olson, by and through
their attorney, and appeal to this Court from a final order
of the Director of the Idaho Department of.Water Resources
issued in the above referenced proceeding. This appeal and
petition for additional review is made pursuant to Rule 83,
I.R.C.P. and I.C. 42-1701A.and 67-5215.

I.

This appeal is taken from a final administrative order
issued by tﬁe Director of the Idaho Department of Water Resources
dated July 20, 1982 and served by mail on July 26, 1982,
together with an earlier memorandum decision and order dated
May 12, 1982.

II.

This appeal is properly before the District Court of the

Fourth Judicial District of Idaho because the administrative

decision was held in Boise, Ada County, Idaho.

NOTICE OF APPEAL, PETi&ION FOR JUDICIAL REVIEW, Pg. gﬁﬁﬁﬁﬂ%@@@ﬁg®
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THE HOFF BUILDING / SUITE 308
BOISE, IDAHO 83702
208-344-2860

'R T}

802 WEST BANNOCK STREET

ITI.

This appeal is taken from the following decisions and
orders: (A) Memorandum Decision and Order signed by the
Director on May 12, 1982; (B) Order in Re Request for
Rehearing signed July 20, 1982 and sexrved by mail on July 26,
1982. A copy of the actions appealed from are attached to
petitioners' Notice of Appeal and Petition for Judicial Review.

Iv.

The Memorandum Decision and Order and Final Order
referenced above approved the Jolley's application for change
in points of diversion of certain alleged rights on Geertson
Creek, Nos. 74-0005 and 74-1669B.

V.

The petitioners are entitled to appeal since they filed
a protest to the application, actively participated in the
proceedings and are aggrieved by the final decision in this
contested case. The petitioners have exhausted all administrative
remedies in this proceeding.

VI.
This appeal is taken upon matter of law and fact.
VII.

The hearing in this contested case was held before a
hearing officer of the Idaho Department of Water Resources
in Salmon, Idého on August 7, 1981l. The proceeding was
recorded on tape. The tapes and the rest of the administrative
record are in the custody of the Department of Water Resources.

VIII.

The petitioners seek judicial review of and reversal of
said decision and order on the following grounds:

1. Petitioners did not waive their rights to

a proposed decision under the Administrative

Procedure Act. The action of the Director of

May 12, 1982 is premature. A proposed decision
should issue.

 CROFIATED

NOTICE OF APPEAL, PETITION FOR JUDICIAL REVIEW, Pg. 2
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THE HOFF BUILDING / SUITE 308
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802 WEST BANNOCK STREET
BOISE, IDAHOQ 83702
208-344-2860
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2. The action of the Director is contrary to

law. Sections 42-108 and 42-222 require that a

party gain prior approval to change a point of

diversion or place of use. The evidence is

uncontradicted that Jolley had 'several years"

earlier moved the point of diversion for 74-0005

and 74-1669B to the applied for point of diversion.

3. There is no competent and probative recom-
mendation of the watermaster on the application

for transfer as required by Section 42-222. The

watermaster did not attend the hearing on the

protest. . In the absence of an opportunity to

confront the watermaster and to cross-examine him,

there is no probative evidence from the watermaster

to support the transfer of water rights.

IX.

The respondent Department of Water Resources is requested
to certify with this Court the entire record of this matter
including all testimony and exhibits and to prepare and file
a transcript of the hearing held in Salmon, Idaho on August 7,
1981 before a hearing officer.

X.

Upon settlement of the transcript and filing of the
transcript and record, this Court should order a briefing
schedule. Petitioners request oral argument on this appeal.

WHEREFORE, the petitioners pray that this Court
judicially review the above matter; that the aforementioned
actions be set aside as being contrary to law; and that the
Director's decision and order be reversed, remanded and for

any and such other relief as may be justified.

DATED This 27{/"‘day of August, 1982.

w/

MATTHEW MULLANEY, Esq.

NOTICE OF APPEAL, PETITION FOR JUDICIAL REVIEW, Pg. @ﬂﬁ@gﬁﬁFﬁUﬂﬁi@



CERTIFICATE (F SERVICE

I hereby certify that on the 24th day of August, 1982
true and correct copies of the foregoing NOTICE OF APPEAL,
PETITION FOR JUDICIAL REVIEW were mailed postage prepaid,

addressed to the following:

(L PR

LoV LW W o o ey

e,

THE HOFF BUILDING / SUITE 308

CK STREET
BOISE, IDAHO 83702
208-344-2860

802 WEST BANNO

NOTICE OF APPEAL, PETITION FOR JUDICIAL REVIEW , Pg.

Mr. Kenneth Dunn, Director

Idaho Department of Water Resources
Statehouse :

Boise, ID 83720

Kent W. Foster, Esq.
P. 0. Box 129

Idaho Falls, 1D 83401
Counsel for Jolley

(- . -
Pt g ) ALl sy i

Marion Henderson, Legal Secretary

EFIED
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION- FOR TRANSFER
OF WATER RIGHT NOS. 74-0005 & 74-16698 IN ORDER

THE NAME OF E. DALE &/0R MILDRED H. JOLLEY

WHEREAS, on May 12, 1982, the Director of the Department of Water:
Resources approved transfer No. 2537 to change the po{nt of diversion of water
right Nos. 74-0005 and 74-16698; and,

WHEREAS, on June 1, 1982, a response, an objection and a request for'a
new proceeding was received ffom‘ Matthew Mullaney, attorney for Vergi] and
Yerdell Olson; and, |

WHEREAS, the petition raised three objections to the decision as
follows:

1. The Olsons have not waived their right to a Proposed

Memorandum Decision and Order under the Administrative Pro-

- cedure Act. The final action of the Director of May 12, 1982
is premature. A proposed decision should issue.

2. The ~action of the Director is contrary to law.
Sections 42-108 and 42-222 require that a party gain prior
approval to change a point of diversion or place of use. The
evidence is uncontradicted that Jolley has already moved the
point of diversion for right 74-0005 and 74-16698 to the
higher po1nt of diversion.

3. There is no competent and probative recommendation
by the watermaster on the application for transfer as
required by Section 42-222. The watermaster did not attend

_the hearing on the protest. Consequently, in the absence of
any opportunity to confront the watermaster and to cross-
examine him, there is no probative evidence from the water-
master to support the transfer of water rights.

WHEREAS, 1. the Director's review of the record would make oral argu-

ment and reijteration of that record by the parties meaningless; 2. the act of

‘changing the point of diversion without receiving ‘the required apﬁrova1 does not

preclude a proper application for change ever being made; the rémedy of a change
being made without the necessary approval is to obtain that épprova1 as quickly
as poséib]e; 3. the'reCOmmendation of the watermaster was récgived as required
by Sec. 42-221, ldaho Code. The protestants could have, .if they felt the water-
master's testimdny critical to their position availed themselves of the

procedure to assure the watermaster's presence.

ORDER - P. 1



THEREFORE, the petition for rehearing of'App]ication'for-Trahsfer of

water right Nos. 74-0005 and 74-1669B is hereby DENIED.
Dated this Z& day of July, 1982.

A. KENNETH DUNN

DIRECTOR

ORDER - P. 2



BEFORE THE DEPARTMENT OF WATER RESOURCES

. OF THE ~

- STATE. OF IDARO

IN THE MATTER OF APPLICATION FOR TRANSFER
NO. 74-0005/74-16698 IN THE NAME OF CERTIFICATE OF MAILING

)
)
|
E. DALE JOLLEY AND/OR MILDRED M. JOLLEY )

[ HEREBY CERTiFY that on this 26th day of July, 1982 a true and correct -
copy of the foregoing'ORDER was mailed postage prepaid fo:

- E. Dale and Mildred H. Jolley
Route 1, Box 15
Salmon, ID 83467

Joseph Tonsmeire
c/o James Herndon
Herndon Hotel Block
Salmon, 1D 83467

James C. Herndon
~ Acting Secretary _
Lemhi Irrigation District
Herndon Hotel Block
Salmon, ID 83467

Vergil 0. Olson
Route 1 Box 12
Salmon, ‘1D 83467

Verdell Olson
Route 1, Box 17-A
Salmon, ID 83467

Matthew Mullaney
802 M. Bannock St.
Boise, ID 83702

. FLECK
Sr. Secretary
Idaho Department of Water Resources

@%@é@ﬁ
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‘Kent Foster, Esq

HOLDEN KIDMELL HAHN & CRAPG : AN
P. 0. Box 129:
Idaho Fa]Is, ID 83702

“l}Dear Hr Foster°' g

: Ré:' App]ication for- Transfer No ?4-3035 and 74-16696 -[f.

E Ba]e.Jo11ey

PurSuant to “your telephone conversation with Josephfne Beeman of our -
office, énclosed 1s a copy of-tha Memorandum Decision and Order issued -

- on the above- referenced matter.

' From the Cert1f1cate of Serv1ce. I see that you have rece1ved a copy of -
. Hatt Mullaney's Response to Memorandum Decision and Order. Please be
-advised that you have fifteen days 1n which to sespond to this before

~ the department w111 take further action. ;;‘: . _ ) ,

O If you “hage any questions concern1ng this matter. piease fee1 free to
“contact this. office. - . L

' :Sincerely,‘_g

RITA 1.- FLECK

Sr. -Setretary. ‘

Enclosure - ¢
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MATTHEW MULLANEY, ESQUIRE
THE HOFF BUILDING / SUITE 308
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION

FOR TRANSFER NO. 74-0005/74-1669B
IN THE NAME OF E. DALE JOLLEY
AND/OR MILDRED H. JOLLEY

RESPONSE TO MEMORANDUM
DECISION AND ORDER

St St S St N N

_ Comes now, Vergil Olson and Verdell Olson, by and
through the undersigned counsel, and makes the following
response and objections to the Memorandum Decision and Order
entered in the above referenced matter by the Director on
May 12, 1982.

1. The Olsons have not waived their right to a Proposed
Memorandum Decision and Order under the Administrative
Procedure Act. The final action of the Director of May 12,
1982 is premature. A proposed decision should issue,

2. The action of the Director is contrary to law.
Sections 42-108 and 42-222 require that a party gain prior
approval to change a point of diversion or place of use.

The evidence is uncontradicted that Jolley has already moved
the point of diversion for right 74-0005 and 74-1669B to the
higher point of diwversion.

3.. There is no competent and probative recommendation
of the watermaster on the-application for transfer as required
by Section 42-222. The watermaster did not attend the
hearing on the protest. Consequently, in the absence of any
opportunity to confront the watermaster and to cross-examine
him, there is no probative evidence from the watermaster to

support the transfer of water rights.

RESPONSE TO MEMORANDUM DECISION AND ORDER, Pg. 1



For the foregoing reasons, the Application for Transfer
should be dénied or, in the alternative, there should be an

entirely new proceeding to support the application.

DATED: This é (s day of@% 1982.

MATTHEW MULLANEY, Esq.

" CERTIFICATE OF SERVICE

I certify:that a true and correct copy of the foregoing
RESPONSE TO MEMORANDUM DECISION AND ORDER was sent by U.S.
Mail, postage prepaid on the /) day of June, 1982, to
Kent W. Foster, Esq., P. 0. Box 129, Idaho Falls, ID 83401l.

SR

Marion Henderson, Secretary
to Mr. Mullaney
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State of Idaho
- DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450-W. State Street, Boise, Idaho

JOHN V. EVANS : ' Mailing address:
Governor Statehouse
Boise, Idaho 83720
A. KENNETH DUNN _ C o (208) 334-4440
Direcror

May 13, 1982

[
e

E. Dale and Mildred H. J011ey
Route 1, Box 15
Salmon, ID 83467

Dear Hr. and Mrs, J011ey
Re: App11cat1on for Transfer of Water Right Nos 74-0005 and 74-16698

'Enclosed is a copy of your approved App11cat1on for Transfer along with a
copy of the Memorandum Decision and Qrder. We direct your attention to
the conditions of approval as set forth in the order.

Be sure to note the special conditign fequiring you to install a measuring
device and Tockable controlling works. Enclosed is a 1list of. the types of
measuring devices acceptable hy the department.

- Any person who does not agree with the decision of the department may request
a rehearing before the director within twenty (20) days, or may appeal
directly to the district court within thirty (30} days of the date the
decision is mailed. '

Sincerely, .
ci;?{ //fz/fzjq/LZEE;;7L¢Z;z;5ﬂvA\J
/

]

L. GLEN SAXTON ‘
-Chief, Operations Bureau

LGS: rf
Enclosures -
¢: James Herndon

Vergil 0. Olson
Verdell Olson

SR
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Form.222a ‘ a2 _ d - T
6118 -‘ ® statE OF IDAHO o
DEPARTMENT OF WATER RESOURCES

TRANSFER ANALYSIS SHEET

INITIAL REVIEW BY: Steve Mclormek

1. Right number 14 -000 ‘5/ b9 B Applicant 75//6;1
2. Type of right: m/ Decree l‘_'l License D Claim
3. Purpose of transfer: E/Change point of dwersmn &~ Add diversion point{s) 0. Change place of use

0O Other

4. Check:

a. El/Source E!/Priority g7’ Amount D/Pu‘rpose 71 Period of use

e T
~

b. & Description of original point of diversion. J»\ 5 }"

D/Description of original place of use.

5. Amount of land &/or water transferred:
a. o All of right.
b | D Part of right (INOTE! Part B should be filled in aonly if part of the right is_qﬂrr_eg by the applicant).
c. IZ/Check description of point(s} of diversion. .' . . _
d. Z/Check description of place of_uée. ' | , 4/90
e. lZI/Check.map (sﬁ_ows p.d. and p.u. after transfer). ' o
f. B/Check for correct signaturer notarization, 'énd fee.

. g. !ZI/ C/f?k proof of ownership of right &/or land from which water is transferred
g "ﬂf;

h. IZJ/Check for expansion in use of right. Comments

i. @ Check for existing water. rtghts from same source, on: land water is being transferred to.
MA _

Right number(s)

i. & isuse within a Watermaster District? E:/Yes O No

If yes, what district?_lem AL Kion

FINAL PROCESSING REVIEW BY:

1. Watermaster recommendatton requested on ' ":?/ 5 ' Received on

2. Is transfer published correctly? E/Yes O No

3. Protest received? B/ Yes O No ' M
RECOMMENDED ACTION

1. ..!Z‘/Apprové

2. 0O Deny 3

3. Co ndltlons*jdf/&;}%ﬂ(/ (et

eV

APR2 31982

Department of Water Resuumes

BMWJ . .. . Date, 4&4/257/?{&

* All uses within Watermasrer Drsrncrs require special condrtrons

@%@W
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74-0005/74~1669B Transfer — Dale Jolley

Commissioner's Room, Lemhi County Courthouse, Salmon, Idaho

Friday, August 7, 1981 (9:00 a.m.)

" ROSTER OF ATTENDANCE

Hearing Officer

Name Address : ' Representing

Tiy.
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LAW OFFICES OF

JAMES C.HERNDON
' HERNOON HOTEL BLOCK
P.O.BOX 789

SALMON,IDAHO B24&7 .- TELEFHONE 756-2412

J.CHARLES HERNDON {ishi-1966] N pA piod
AEa CODE

July 30, 1981

Idaho Dept. of Water Resources
Eastern District Office

150 Shoup

Idaho Falls, Idaho 83402

‘Attention: Ronald Carlson
' Eastern Regional Supervisor

Ré: Water Conferences
Dear Ron: |
Thankslfor your assistance in mov%pg the hearing date.
Very truiy yours,

g e

JAMES C. HERNDON

JCH/th
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AUG 8 1981

Department of Water Resourceg
Eastern District Offic
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®.1E oF DARD
" DEPARTMENT OF WATER RES@UR@ES

EASTERN REGION

[—r—%\: d
John V., Evans

Governor

1850 Shoup
idaho Falls, Idaho 83401

(208)526-7161
A. Kennsth Dunn '

Directar

July 28, 1981

James C. Herndon
Herndon Hotel Block
Salmon, 1D 83467

Dear Mr. Herndon:

The Department is in receipt of your request to continue the hearings in the matter
of Application for Transfer 74-0005/74-16069B, Applications for Permit 74-7086 and
74-7097. The Department is reluctant to reschedule these hearings because of our
time- restraints and the necessity to hold the hearings before the end of the 1981
irrigation season. Unless you can get the applicants to agree to a continuance T

would suggest that you have someone else represent your clients during these
proceedlngs

i /(}ﬂ}//

~

RONALD D. CARLSO
Eastern Regional Supervisor

RC : kw

Enclosures: requested copies of protests

O



" J.CHARLES HERNDON [ia1I-186€)]

@%’ ﬁi‘:ﬁé@/@

LAW OFFICES OF

JAMES C-HERNDON
HERNDON HOTEL BLOCK
P.O.BOX 789
SALMON,.IDAHO 83467 . E ' TELEPHONE 756-2412
AREA CODE 208 ’

July 23, 19381

Idaho Dept. of Water Resources . ) o o
Eastern. District Office JUL 2% 1981
150 Shoup

Idaho Falls, Idaho 83401 : - Depattient of Water Resources

o Ezstern District Qffice
Attention: Ronald Carlson.
' Regional Supervisor

Dear Ron:

I have just receilved notice that you have .set hearings
and/or conferences on water protests here in Salmon on
August 6 and 7.

Please be advised that I have conflicts on both days.
I will be .in Boise on the 6th and in court at Challis on the
7th. Please accept this letter as my request that the matters
be rescheduled. _ i

1. In regards to the appllcatlons

Continental Minerals Corporation is no longer "a’
viable organization in our area. Their mining operation has
ceased and they have pulled all their men and equipment out of
the state
2. The matter of transfer for Jolley - 74-0005/74-1669B:

We did not receive.a copy of the protest filed by
Vergil Olson. Please send us one. -
3. In the matter-of appllcatlons for permit #74-7086:

We did not receive a copy of the protest filed by
Herbert and Katherine Aldous and from-his daughter and son- in-
law, Wally and Suzie Raymond. Please 'send us one.

Very trely yoers,
JAMES €. HERNDON

JCH/th

cc: - Joseph Tonsmeire
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES'
| " OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 74-0005/74-16698 IN
THE- NAME OF E. DALE &/0R MILDREd

H. JOLLEY

)

)

)

) .

; NOTICE OF HEARING
% AND/OR CONFERENCE
)

On March 20, 1981, E. Dale and/or Mildred H. Jolley filed with
the Department of Water Resources an application to transfer the public
waters of the.State of_Idaho.r On Aﬁri] 8, 1981, the Department received
a profest against approval of said application from James C. Hérndon,
Acting Secretary, Lemhi Irrigation District and from Joseph Tonsmeire.

On April 9, 1981, an additional protest was received from Vérgil 0.
and Verdell Olson. : "

The Department has set the mattef of brotest for hearing for
9:00 a.m., Friday, August 7, 1981, in the Commissioner's Room, Lemhf
County Courthouse, Salmon, Idaho. The hearing will be held in accordance
with provisions of Chapters 2 and 17, fit]e 42, and Chapter 52, Title
67, of the 1g§bg_§ggg.and adopted Rules of Practice and Précedure of the'
.Departmeﬁt of Water Resources:. Opportunity shall be afforded all parties
to respond and present evidence and argument on all issues involved. A
pre-hearing conference may be held beginning at the above set time and
prior to the hearing. - |

In accordance with Idaho Code, Section 42-222, the following
issues are involved iq fhe Cénsideration of the application and protest(s):

1. Are othéf water righfé injured by the transfer?

2. Does the change constitute.an enlargement in

the use of theroriginal right? N

Any party may request in writing five (5) days before any
hearing that the oral proceedings thereof be taken in the form of
stenographic notes at the expense of the requesting party. Any party

may have such stenographic notes of the oral proceedings, or part thereof,

=)

£
&S
=
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transcribed at his own expense. A taped record of the proceedings will

be maintained for the appeal period.

 If the hearing is conducted by a hearing officer appointed by

the Director, rather than the Director himself, a proposed decision will

- be submitted to the parties and.the parties may be afforded an opportunity

to file exceptions to the proposed decision_and present briefs and oral
arguments to the Director prior'to the issuﬁnce of a final decision by '
the Director. This procedure is required by Idaho Code, Section 42-1701A.

| The parties by written stipu]atidn may waive their right to a
proposed decision, however, the failure of either party to waive a
pkoposedidecision will not prejudice the Director's feView-Of a party's
evidencé and arguments. However, such a waiver will shorten the
decision-making process and may exbedite substantial]y the iésuancé of a
final decigioﬁ. Whether compliance with Section 42-1701A is waivéd will
not affett a party's right to petition for.a rehearing of the final

decision pursuant to Rule 11 of the Department's Rules of Practice and

Procedure or affect.a'party's right to appeal the final decision to the

district court.
Féilure_to appear at the‘tfme and place set for hearing by the -
applicant or protestant(s) may allow the Department to dismiss without
prerdiée the protest(s) or the application. Any and a11‘505t-incurred_
by reason of such non-appearance may be assessed against such
non-appearing parties. 5/4

Pated this “Z2/ day of July, 1981.

=

- 7
Reg}bnal Supervisor
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Identification No., 74-0005 & 74-1669B

' A 'Transfef No.

APPLICAT-ION FCR TRANSFER OF WATER RIGHT

RE COMMENDA TION OF WATERMASTER
, watermaster of (, ce/tSen (Cres K,
, State of Idaho,

L_Niel Ahitram

of Water District No,_ /4 -/ , County of Lemhi
whose address s /72| BoX 47 Salmon, ldahko R3I4467

have read the attached copy of the applicétion for transfer of water right for
owledge believe the

E. Dale &/or Mildred H. Jolléycmd to the best of my kn

(name)

application to be true,
A. Ihereby endorse Application for Transfer and recommend that the State

Reclamation Engineer approve the Transfer subject to the following conditions:

OR

B, 1do not endorse approval of this Application for Transfer as requested

for the folidwing Treasons:

Dated at Wﬂm . idaho, this _Z_-._day of %ﬁoﬁgf 195/,
Vol (Zothreom

APR 18 1981

\j.‘ . .
) S Department of Water Resources
Eastern District Office

EHopy
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April 10, 1981 . .. -

g . REt Application for T;ansfer No; 74-0005/74-16693

é ﬁ;. E. Dale s/or Mildred H. Jolley
‘E . (-'\;:,—31‘»_ ; o TenT Rt- #1 BOX 15’ .
) Salmwon, Idaho 83467

G v g Daﬂr MrcA & Mrs.’ JOIIBYI

Enclosad please 2ind coples of proteats filed against the above referenced
application. You should be aware that the following are ths items we

can consider at a conference and/or, hearing in-elther" approvinq or
L o denying an:application for transfer:
i A

oS .; \l(

it :-‘I-r o
1. Ars other water rights ;njured by the transfer?
2. "béés:the change congtitute an anlargement in the
usa of the original right?

‘You will be notified at a later date as to the time and place saet for
conference and/or hearing. Legal counsel is not mandatory at an pro-
ceading before the Department, although you may desire to employ an
attomey in your behalf,

If we may ba of further assistance, pleasea contact us.

Very truly yours,

g, 2 RONALD Dy cnanswm.‘, DI
R J”M’Ba3tern Reqional Bupervisor_ -
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April 10, 198l

- REt Application for Transfer No. 74-0005/74-16698 JOLLEY

Vergll O. Olson
Rt. #1, Box 12

. Salmon, Idaho - 83467

Dear Mr. Olson:
This 1ls to acknowledge receiﬁﬁhdf the protest filed against the above
referenced application for transfer, The following are the principle
items we can consider at a conference and/or hearing in either approving
or danying an application for tranafeér:

1. ‘Are other water rights injured by the transfer?

2. .Does the change constitute an enlargament in tha
- use of the original right?

You will ba notified at a later date as to the tima and placa sat for

confaerence and/or hearing.

If we may be of furﬁher assigtancs, ple#se gontact us.

Very truly yours, , L §

-RONALD D. CARLSON

Eastern Regional Supervisor

‘cot IDWR -~ State Office



tacs s

@)
®

‘  April 10, 1381 _ :

*'REs--Applioation for Tranzfer .No. 74-0005/74-1669R JOLLEY

Verdell_OIBon
Rt. #1, Box 17-2 _
Salmon, Idaho:.83467 . » .11 -

Deax Mr. Olsoni

This 18 to acknowledqgs receipt of the protest filed against the ahove
referenced application for transfer. The following are the principle
items we can consider at a confersnce and/or hearing in aither approving
or denying an application for tranafer:

*31T* Are*other*water*rightsﬁinjureéfbynthe.trnnéfar?

2, Does the chénge constitute an enlarqamant in the
. use of the original right?

You will be notified at a later date as to tha tima and place set for
conference and/orx hearing.

If wa may be of furthar assiatﬁhce, Please contact us.

Very truly yours, - o #

RONALD D. CARLSON
Eastern Regional Supervisor’

RDCICWlkW TR R o IR L Ea

VA e L e
L ..;-_au., A : T -.7,;.:‘_ s ey T

ccs IDWR - Statae offica
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i - April 10, 1981

RE: Applicatioh for Transfer No. 74-00b5}74-16698='JOLL8Y

James €. Herndon

Acting Secretary ) E
Lemhi Yrrigation District Co T e
Herndon Hotel Block :

Salmnn. Idaho 83467

Deatr Mr. Herndon:

" 7This is to acknowledge receipt of the protest filed against the above
_referenced application for transfer. . The following are the principle
. Atems we can consider at a conference and/or haaring in aither approving
“ox’ denying an’ application for transfers

1. Are other water rights'injured by the transfer?

. r.r_:" -

2. Does the change constitute an enlargement in the
use of the original riqht?

You will be notified at a later date as to the time and place set for
conference and/or hearing.

LN

1f we may be of further assistance, élease contact us. .

Very truly yours,

RONALD D, CRRLSON :
.- Eagtern ng;pnpl.SPQg;visor_;gu,;

-23;’ . RDCicwikw

“ger IDWR -.Stata'office'. - S 'T'ﬁ"' S e IR




April 10, 1981

e
v

Re: Application for Transfer No. 74-0005/74-1669B JOLLEY

Joseph Tonsmeire

c/o James C. Herndon
H Herndon Hotel Block . - . . .
B " galmon, Id@ho' 83467 ) S

Gentlemen:

This 1s to acknowledge receipt of the protast filed against the above.

referenced application for transfer. The following are the principle

items we can consider at a conference and/or hearing in either approving
. or aanying an application for transfer:

ST . A L 4
DR LR R -_;:--_... - i

1. Are other water riqhts injured by tha transfer?'

: 2. Does tha change constitute an enlargement in the
' uge of the original right?

You will be notifiad at a later date as to the time and place set for
- conference and/or hearing.

b If wa may be of furthaf.asaiétance, rlease qonﬁact us,

.

Very truly yours,

' ROMALD D. CARLSON
Eastern Regional Supervisor

RDCrewtkw . e

cc:  IDWR - State Office

[P
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PROTEST OF PROPOSED CHANGE OF WATER RIGHT

TO: Director of the Idaho Department
of Water Resources
150 Shoup Ave.
Idaho Falls, Idaho 83401
and
‘Dale E. Jolley
Route #1, Box 15
Salmon, Idaho 83467

RE: Proposed Change of Water Right
No. 74-0005 and 74—1569B

"Comes now Joseph Tonsmeire, one of the contract.purchasers
of the property formerly owned by Ralph Yates, et ux, and Herbert
Aldous, et uk,'and protests the eboﬁe described application for
proposed change of water right on the folloQing groends:

| 1. The proposed change adversely affects his water
right and place of use whlch 1s downstream from the appllcant

2. _That the chanve if granted would affect the volume

of water beneficially used by protestor

Dated this 6th day of Aprll, 1961

TOEKBH YONSHETRE, Procestor

RECEIVTY

APR & 194

7 _ Department of Water Pasaurs,»e
u Eastorn District Piica




PROTEST OF PROPOSED CHANGE OF WATER RIGHT

TO: Director of the Idaho Department

of Water Resources
- 150 Shoup Ave.

Idaho Falls, Idaho 33401 -

énd '

Dale E. Jolley

Route #1, Box 15

Salmon, Idaho 83467

RE: Proposed Change of Water Right.
No. 74-0005 and 74-16598

Comes now the Lemhi Irrigation District and prdteStS'the
above described applications for.proposed Change of Water Right
on the following grounds:

1. Tﬁat the Department of Water Resoufces haé no jurig-—
diction to adjudicate the proposed'changé dfrwater rights and place .
of use, because the matter is .subject to, and involved in that
certain action in the District Court 6f the Seventh Judicial -
District of the State of Idaho, in and for the County of Lemhi,
Civil Cése No. 4948, cOmmdnly kinown as the Lemhi River Adjudication.

2.7 That the change of the point of use as p}oposed adversly
affects the adjacent rights of the members of the Lemhi Irrigation
District. |

3. That the proposed changes‘advérsely affect downstream
water users. | 7

Dated this 6th day of April, 1931,

1 LEMHT IRRIGATIOH DISTRICT
Kent Smith, Chailrman

Jack Powers, Vice-Chairman
Ra Lggan, Director

S C. HERNDON,
Acting Secretary

APR 8 17t

Department of Vate! Roseurces
Fastern Disiﬁnll)!ﬁca
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w2 RE: | Application for Transfer of Water

- { - | DALE JOLLEY
,,.\ :

Neil Ankrum
_ fWatermaster Water District No.
?f“.fRodte L, Box 47 - ‘
; / Salmon, ID . 83467

Dear Mr. Ankrum:

ﬁﬁ
/ .8 watermaster recommendation form

Th-A

- 150 Shbup Ave,

Right Nos.

P L L LRy

525 7161

74-0005 & 74-1669B

Please find enclosed a copy of. the above referenced application and
Please aewiew the applicsgion

and| complete the form, returning it to this office on or before

=4‘;_;._,?% April.20, 1981.

. Sincerely,

.. ERNEST CARLSEN
i . 8r. Resource Analyst.

1; EC:kw
. Enclosures

ot AR IR . }_‘.k-“‘-;'_.-,_; R
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¥ Thapk you for your cooperation in this matter.
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N ... .. . 150.Shoup Ave, =m--ige-sce-mze

- W =

525-7161

Application for Transfer of Water Right Nos. 74-0005 & 75-1669B

Ea Dale &forx Mildred H Jolley ' ' ' o
3}" Route #1,” Box 15 - . T L . -
: Salmon ID 83467 . '

Cili
?
£

Dear Mr. ‘and Mrs. Jolley:

'Attached herewith.ig Departmental Receipt No.. 17115 in the amount
“of $50 00" for €he above ‘referenced application "

Sincerely.

B T h

l.

'KAY WALKER
Secretary

KW:k

Attachment d
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NOTICE OF PROPOSED CHANGE OF WATER RIGHTS
NOS. 74-0005 & 74-16693 

-thice is hereby given that E. Dale &/or Mildred H. Jolley,
Salmon, Idaho haﬁe'applied to thelDépa;tmenf of Water Resourées
for a change in tﬁe points of diversion of the waters of Geertson
Creek tributary to Lemhi River. The rights sought to be changea
are gvidenced by decree to E. Dale &/or Mildréd H. Jolley in case of
Proposed Finding of Water Rights-in Lemhi River Basin, Civil Case
No. 4948 in 7th Juaiéial District, Lemhi County and dre recorded

as- follows:

74-0005

AMOUNT:  1.00 cfs PRIORITY: May 1, 1879
. 74-1669B o

AMOUNT: 0.90 cfs © PRIORITY: May 5, 1893

POINT OF DIVERSION: SW%SEX, Sec. 17, T. 21N, R. 23E, Lemhi .
County. .

The water is used to irrigate 82.2 acres from April 1 to
November 1 within the SyNEX, NWSEX, Sec. 19; SWyNWwk, Sec. 20;
T. 21N, R. 23E. o |
TO BE CHANGED AS FOLLOWS
The water' will be diverted within the SEX]NEX, SW%SE%, Seé. 17,
T. 21N, R. 23E, Lemhi County,. | ’

'Any‘protest against approval of the abqve proposed change of
water righf must be filed with the Idaho Deéartmént of Water Resources,
150 Shoup Ave., Idaho Falls, Idaho, 83401-on or before April 20, 1981.
C. STEPHEN ALLRED

Director

=
=
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Published in the Recorder-Hérald 4/02 and 4/09/81.



