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& Describe the lands.lace of use to which the right will be tr.erred.

TOTALS

69

SE'

SE"

18

SW'

NWY.

NE"

34

SW

SE'

SW'

NWY.

NE'

NW'.

SE'

SWhe

NW '

NE":

NE":

SE'"

SWh

NW e

NE"s

SEC.

6

RANGE

TwWpP

14N | 26E

74

Total number of acres to be irrigated

None

Describe any other water rights used for the same purpose as described above.

4.

Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

5.

land involved by section, township and range number.

NS

SCALE: 2 inches equal 1 mile. Draw plan in ink.




NOTICE OFPROPOSE[“
CHANGE OF WATER

RIGHT
NO. 74-0056

Notice is hereby given
that Floyd J. Whittaker,
Leadore, Idaho, has ap-
plied to the Department of
Water Resources for a
change in the point of
diversion of the waters of
Big Timber Creek tribu-
tary to Lemhi River. The
right sought to be chang-
cg is evidenced by Find-
ings of Fact, Lemhi River
Basin Case #4948 dated in
12-30-1982 in 7th District
Court county of Lemhi and
is recorded as follows:

Amount: 2.0 cfs. Prior-
ity:  5-1:1910. Péint of
Diversion: NW%SE % ,
Sec. 72 T. 14, "R, 26GE,
B.M., Lemhi County.

The water is used to
irrigate 74 acres within
the SWWNE%, SEu,
Sec. 6, NW % SW %, Sec.
5, T. 14N, R. 26E.

TO BE CHANGED AS

FOLLOWS

The water will be di-
verted within the NW %-
SEY, Sec. 7, SW%NEW,
Sec. 6, T, 14N, R. '26E,
B.M.

Any protest against the
approval of the above pro-
posed change of water
right must be' filed with
the Idaho Department of

Water Resources, 150
Shoup, Suite 15, Idaho
Falls, ID, 83402, on or
before August 20, 1984.

& T BUNN

Director -

Publishe! 1n The Re-

corde- rierald, Salmon,
iaaho, on August 2 and 9,
1984.

8-2-2-tc

8o

Affidavit of Pulilicition

L5

| &
.

)

STATE OF IDAHO f : a 0 1anA
ss. 1 1208

County of Lemhi 5 AU

r Resources

tment of vialsl

Eastern District Otfica

vepd

............................................................................................. being first duly sworn, deposes
and says that he is one of the printers (publisher) of the RECORDER HERALD,
a newspaper published weekly at Salmen, Lemhi County, Idahe, and of general
circulation therein,

lictice of Prcpcsed Change of Water Right T4-0056
That the ...

USRS OOOURUUNONY + G o ¥ -
printed copy of which is attached to the margin hereof, has been and was correct-
ly printed and published in the regular and entire issue of every number of said

newspaper and not in any supplement thereof or thereto for e e

Aug, 2 g Bb

consecutive issues, commencing with the issue dated

and ending with the issue dated jz;ug;f} 193"-1 )

/ S
LEAN ol N vl o

S

. X ' . “nth
Subscribed and sworn to before me, this pinwa

day of August 84

(-(.f- (/ t./‘ Tz z;_"__

Notary Public for the State of Idahq
Residing at Salmon, Idaho ¢
33.29

Publication Fee §... 7. 7 .




Kent W. Foster, Esq.

HOLDEN. KIDWELL, HAHN & CRAPO, Pl
P.O. Box 50130

330 Shoup Avenue, Third Floor

Idaho Falls, Idaho 83405

Telephone: (208) 523-0620

Facsimile: (208) 523-9518

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER IN THE

APPLICATION FOR TRANSFER NO. WITNESS AND EXHIBIT LIST
5243 AND 5244 IN THE NAME OF

JAMES OR PAULA WHITTAKER

Protestants intend to call the following witnesses and to introduce the following

exhibits at the hearing of this matter scheduled for April 7. 1999:

WITNESS LIST

Dr. Charles E. Brockway- Dr. Brockway is prepared to testify from his personal inspection
and examination of relevant data and information that he expects there will be an expansion

of acres actually receiving and consumptively using water as a result of transter no. 5244

because. of the 99.2 acres proposed to be dried up by the transfer, at least 30 is effectively

sub-irrigated from the existing creck and spring flows and so, some 30 acres of pasture




AMENDED NOTICE OF
PROPOSED CHANGE OF A
WATER RIGHT NO. T5244

Notice is hereby given that James~

had/or Paula Whittaker, PO Box 240,
Leadore, 1D 83464, has applied to the
Department of Water Resources (o
shange place of use of the waters of
Big Timber Creek tributary to Lemhi
River. The rights sought to be changed
are evidenced by licenses and re-
corded as follows: :

License No.: 74-00056

Source; Big Timber Creek

Amount: 2.0 cfs

Priority: 05/01/1910

Point(s) of Diversion: NWSE SEC
(07 T14N R26E, LEMHI COUNTY

The water is used for irrigation of
75 acres from 04/01 to 11/01 within SEC
5,6,7, TIAN R26E,B.M.

License No.: 74-01103 Source: Big
Timber Creek

Amount: 0.48 Priority: 11/19/1922

Point(s) of Diversion: SWNW SEC
05 T14N R26E, LEMHI COUNTY The
water is used for irrigation of 24 acres
from 03/15 to 11/15 within SEC 5 T14N,
SEC 32 T15N,R26E,B.M.

TO BECHANGED AS FOLLOWS:

The applicant intends to change the
point of diversion to the SWNW SEC
20 T15N R26E and the place of use to
09.2 acres in the NE% SEC 21 TI5N
R26E, B.M.

Any protests against approval of
the proposed changed must be filed
with the Idaho Department of Water
Resources, 900 N Skyline Dr., Idaho
Falls, ID 83402, together with a protest
fee of $25 on or before May 11, 1998.
The protestant must also send a copy
of the protest to the applicant.

KARLJ.DREHER

Director

Published in The Recorder Herald
on April 23 and 30, 1998.  4-23-2tc

Affidavit of Publication

STATE OF IDAHO

County of Lemhi

RICKY G. HODGES being first duly sworn, deposes and says he is one of the publishers (print-
ers) of The Recorder Herald, a newspaper published weekly at Salmon, Lemhi County, Idaho,
and of general circulation therein. That the N“l‘,('Ji—’?ﬂRf)ﬁ:’s;h WATER T5244
o= e e
a true printed copy of which is allra_g;hé'ﬂ to the margin hereof, has been and was correctly
and published in the rcgulur";nd' entire issue of every number of said newspaper and not |n any
supplement thereof or thefeto for Two(2)
issue dated 4'.23'(1_99.8

consecutive issues, commencing with the
and ending with the issue dated 4-30-1998 ,'./
/

/ A
/ s e e

= e

e _—

County of Lemhi

On this 30t day of April in this year of 1998 before me, A Notary Public, person-
ally appeared RICKY G. HODGES, known or identified to me to be the person whose name
subscribed to the within instrument, and being by me first duly sworn, declared that the state-
ments thercin are true, and acknowledged to me that he executed the same.

Public fﬁ Idaho

Notary
Residing At Salmon, Idaho

My Commission expires: 9-21-2001

Publication Fee § 063.36

Account No. 630

L M
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 5244 IN THE )
NAME OF JAMES AND/OR ) FINAL ORDER
PAULA WHITTAKER )
)

On May 17, 1999, the hearing officer for the Idaho Department of Water Resources (the
“Department”) issued a Recommended Order in connection with Application for Transfer
No. 5244 (the “application”) filed in the name of James and/or Paula Whittaker (the “applicant™).
On June 7, 1999, the applicant filed “Applicants’ Exceptions to Proposed Memorandum
Decision and Order” with the Department. On June 29, 1999, Beva Lue Clark (the “protestant”)
filed a response to the exceptions.

The Director has reviewed the exceptions and response to exceptions and responds as
follows:

Finding of Fact No. 9 — This finding is changed to recognize that Big
Timber Creek (“Timber Creek”) is the primary source of water diverted for
irrigation to the homesteads and that water diverted from springs provides only a
small portion of the water diverted for irrigation. This finding is also reworded to
clarify that consistent with Finding of Fact No. 16, water diverted for irrigation is
not the only source of water consumed by crops growing on the homesteads. The
fourth sentence in Finding of Fact No. 9 of the Recommended Order (the last
sentence of Finding of Fact No. 9 in this Final Order) is accurate, since none of
the parties could specifically quantify the acreage supplied with water from the
various sources. However, this sentence is reworded for clarification. Regarding
the validity of the water rights sought for transfer, there is no intent in the
Recommended Order to infer that the rights are “invalid” as alleged in the
exceptions filed by the applicant.

The number of springs or the specific acreage supplied with water from
the various sources is not at issue in this matter. The central issue that applies to
this application for transfer is whether injury to any other water rights would
occur if the applicant transfers its water rights for irrigation from the current point
of diversion and place of use downstream approximately 42 miles to another
point of diversion and place of use.

MICROFILMED
JAK 12 2001
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When the holder of a senior water right seeks to cease irrigating the
original land under the water right and transfer the water right to another place of
use, the junior appropriators downstream of the original place of use are entitled
to that portion of the water diverted under the senior water right that would
ordinarily not be consumed by crops growing at the original place of use but
would return back to the stream. If such return flow is not maintained, injury
occurs to those junior appropriators who have relied on that return flow. A
transfer of a water right that would result in significantly increased consumption
of water diverted under the water right from that which historically occurred under
the water right would result in a corresponding decrease in return flow to the
stream. Since such a transfer would reduce the return flow relied upon by
downstream junior appropriators, injury would occur as a result of such increase
in consumptive use, unless stream flows are otherwise sufficient at all times to
supply the junior water rights.

Finding of Fact No. 10 — This finding is changed to clarify that diversion
from the Unnamed Stream would also need to cease, along with ceasing
diversions from the two points of diversion from Timber Creek, if the proposed
transfer would otherwise be approved.

Finding of Fact No. 11 — This finding is not changed. Although the
applicant and the protestant disagree on how much land would be irrigated under
the proposed transfer, the testimony described that 105 to 112 acres would be
irrigated. The applicant testified that 17 acres of the land that would be irrigated
under the proposed transfer is already irrigated and would continue to be irrigated
from an existing pivot system. However, the applicant testified that all of the
acreage at the proposed place of use is presently planned to be irrigated using
water diverted under the proposed transfer.

Finding of Fact No. 16 — This finding is not substantially changed, since
the applicant did not show that at least 88 acres would be dried up at the original
place of use so that consumptive use of the water diverted under the water rights
at the proposed new place of use would not be significantly greater, and return
flows significantly less, than what historically occurred under the water rights at
the current place of use. Ceasing the diversion of water from Timber Creek, from
the Unnamed Stream, and from springs would dry up substantially less than 88
acres at the original place of use because growing vegetation would continue to
consume water from subflows originating from Timber Creek and the Unnamed
Stream as well as from spring flows.

MICROF;LMED

FINAL ORDER - Page 2
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FINAL ORDER - Page 3

. . \

Finding of Fact No. 17 — While there is contradictory testimony about the
number of springs that arise on land comprising the current place of use for the
water rights proposed to be transferred, this finding is believed to be accurate and
is not changed.

Finding of Fact No. 18 - The finding in the Recommended Order did not
state that if the application for transfer is approved, water “lost” as a result of
diversions to the proposed new place of use would be “lost to the system.” In
Finding of Fact No. 18, the hearing officer concludes that if the apphcation for
transfer is approved, the portion of water diverted that would not be consumed by
growing crops at the new place of use would return to the system downstream of
locations where return flows originating from diversions under the water rights
currently return to Timber Creek. As a result, some of the return flows would be
“lost” for use by downstream holders of junior water rights. In this Final Order,
this finding is revised for clarification.

Finding of Fact No. 19 — Finding of Fact No. 19 is deleted from this Final
Order.

Additional Finding of Fact — A new Finding of Fact regarding Water
Right No. 74-00042 is not included in this Final Order. With qualifications, the
protestant’s expert acknowledged that if Water Right No. 74-00042 from Timber
Creek is always filled, approval of the application would not injure the rights of
the protestant on Texas Creek. However, the protestant’s expert did not agree that
there would be no enlargement in use or that there would be no injury to other
water users on Timber Creek if the application is approved.

Conclusion of Law No. 5 — Implicit to this conclusion of law, as set forth
in the Recommended Order, is that since the applicant did not establish that use of
water at the new pivot would result in the same or smaller consumptive use than
when used on the homesteads, the applicant did not establish that return flow
relied upon by downstream junior appropriators would be the same or greater
under the proposed transfer. However, this conclusion of law is revised in this
final order to clarify that the applicant did not show that return flow relied upon
by downstream junior appropriators would not be reduced under the transfer since
the consumptive use resulting from use of the water rights at the new pivot would
be greater than the consumptive use occurring from use of the water rights at the
homesteads.

MICROFiLMED
JAM 12 2089



The applicant asserts that the holder of a water right for irrigation can
change cropping patterns and the use of water for irrigation in ways that would
increase consumptive use provided the acreage irrigated within the authorized
place of use is not increased. Therefore, the applicant argues, the only
requirement for transferring a water right for irrigation to a new location within
the same general area is the amount of acreage irrigated, and so long as the
acreage irrigated at the new location is the same or less than the acreage irrigated
at the original location, there is no requirement to show that consumptive use at
the new location will be the same or less. The applicant is correct in asserting that
the holder of a water right for trrigation can make changes that would increase
consumptive use provided the acreage irrigated within the authorized place of use
is not increased. However, Idaho Code § 42-222(1) specifically requires that “no
other water rights are injured” for the transfer of a water right to a new place of
use 1o be approved. Since a reduction in the return flow relied upon by
downstream junior appropriators constitutes injury, the transfer of a water right
that would reduce the return flow relied upon by downstream junior appropriators
can not be approved.

Conclusion of Law No. 7 — This conclusion of law is not changed. The
rewording of the conclusion suggested by the applicant concedes that use of water
under the transfer “may decrease the amount of return flow to Timber Creak [sic],
in certain reaches . . . .” The applicant further suggests that because the decrease
in return flow would not prevent Water Right No. 74-00042 from being fully
satisfied, the protestant would not be injured. However, the requirement set forth
by Idaho Code § 42-222(1) that “no other water rights are injured” for the transfer
of a water right to be approved is not limited to only water rights held by a
protestant.

With qualifications, the protestant’s expert acknowledged that if Water
Right No. 74-00042 from Timber Creek is always filled, the proposed transfer
would not injure the rights of the protestant on Texas Creek. But he did not agree
that there would not be an enlargement in use or that there would not be injury to
other water rights on Timber Creck. Since the proposed transfer would reduce the
return flow relied upon by other holders of downstream junior water rights, one or
more of those water right holders would be injured whether or not they protested
the proposed transfer.

Conclusion of Law No. 8 — This conclusion of law is not changed.

Exceptions to Analysis — The analysis section has been revised to more
clearly describe that if all diversions to the current place of use on the homesteads
from Timber Creek, from the Unnamed Stream, and from springs were

MICROFILMED
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terminated, only 30 to 40 acres of the decreed 99.2 acre place of use would
actually be dried up. The applicant did not show that return flow relied upon by
holders of downstream junior water rights would be the same or greater under the
transfer because the consumptive use under the water rights at the new pivot
would be greater than the consumptive use at the current place of use, the
homesteads. The amount of land that would be irrigated under the proposed
transfer (88 acres as claimed in the applicant’s exceptions to Finding of Fact

No. 11) is substantially more than the estimated 30 to 40 acres which would be
dried up at the homesteads. An increase in the consumptive use from 30 or 40

acres to approximately 88 acres would reduce return flow and would injure other
water rights.

The Department is authorized to approve a proposed change in whole or in
part under certain circumstances. In this instance, however, the applicant did not
propose a partial project. Additionally, the applicant did not show how 30 to 40
acres could be irrigated under the new pivot, which was set up to irrigate 99.2 to

105 acres, without injuring other water rights. Therefore, the Department should
not partially approve this application.

Exceptions to Order — Paragraph 2 of the order is not changed.

Based upon his understanding of the law and the facts in this matter, the Director makes
the following Findings of Fact, Conclusions of Law, and Final Order:
FINDINGS OF FACT

1. On October 24, 1984, the Department approved Transfer No. 3056 in connection
with Water Right No. 74-00056 as follows:

Source: (a) Unnamed Stream, tributary to Big Timber Creck
(b) Big Timber Creek, tributary to Lemhi River

Priority: May 1, 1910
Rate of diversion: 2.0 cubic feet per second (“cfs’)

Point of diversion:  a) SWI1/4NE1/4, Section 6, T14N, R26E, BM.'
b) NWSE, Section 7, T14N, R26E, B.M.

Use: Irrigation

! The "1/4" designations will be omitted from subsequent legal descriptions in this order.

FINAL ORDER - Page 5 MICROFILMED
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Season of use: March 15 to November 15

Place of use: 75 acres’ within parts of Sections 5, 6 and 7, T14N, R26E, B.M.

2. Water Right No. 74-01103 was decreed to Floyd J. Whittaker on December 30,
1982 as follows:

Source: Big Timber Creek, tributary to Lemhi River
Priority: November 19, 1922
Rate of diversion: 0.48 cfs

Point of diversion: SWNW, Section 5, T14N, R26E, B.M.

Use: Irrigation
Season of use: April 1 to November 1 3
Place of use: 24.2 acres within parts of Section 5, T14N, R26E, B.M. and

Section 32, T15N, R26E, B.M.

3. On March 30, 1998, James and/or Paula Whittaker (“applicant”) filed Application
for Transfer No. 5244 (“application”) with the Department secking to change the point of
diversion and place of use of Water Right Nos. 74-00056 and 74-01103. The proposed new
point of diversion is located within the SWNW, Section 20, T15N, R26E, B.M., and the
proposed new place of use is 99.2 acres within the NE, Section 21, TI5N, R26E, B.M.

4. The Department published notice of the application which was subsequently
protested by Beva Lue Clark (“protestant”).

5. Issues raised by the protestant are as follows:
a. The proposed changes would injure other water rights,
b. The proposed changes would constitute an enlargement in use of

the original right; and

c. The proposed changes would not be in the local public interest.

2 Transfer No. 3056 inadvertently shows 74 acres instead of 75 acres as decreed in December 30, 1982.

3 The season of use recommended by the Department in the Snake River Basin Adjudication for Basin 74 is
March 15 to November 15.

MICROF I MED
JAN T 2 200
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6. On April 7, 1999, the Department conducted a hearing on the application. The
applicant was present and was represented by Jerry Rigby. The protestant was
present and was represented by Kent Foster.

7. Exhibits accepted at the hearing as a part of the record are as follows:

a.

FINAL ORDER - Page 7

Applicant’s Exhibit A — Map showing Big Timber Creek, Texas
Creek Area

Applicant’s Exhibit B — Map showing the Big Timber Creek,
Texas Creek Area, and the location of existing irrigation pivots

Applicant’s Exhibit C — Map showing the location of the present
place of use for Water Right Nos. 74-00056 and 74-01103 along
Big Timber Creek

Applicant’s Exhibit D — Map showing the location of ditches from
Big Timber Creek and irrigation pivots

Protestant’s Exhibit 1 — Large topographical map made up of
portions of four U. S. Geological Survey quadrangle maps

Protestant’s Exhibit 2 — Report titled Impacts Assessment of the

Proposed Stephenson Water Rights Transfer Application dated
February 1, 1995

Protestant’s Exhibit 3 — U. S. Geological Survey Map No. GQ-733
prepared by Edward T. Ruppel in 1968

Protestant’s Exhibit 4 — Photocopy of a map prepared in 1972 by
the Department of Water Resources for the Lemhi River Basin
Adjudication showing the location of H.E.S. 236 and part of H.E.S.
657 on Big Timber Creek

Protestant’s Exhibit 5 — Orthophotoquad Map, Leadore SW
Protestant’s Exhibit 6 — Five colored photographs of present place
of use for Water Right Nos. 74-00056 and 74-01103 along Big
Timber Creek

Protestant’s Exhibit 7 — Photograph of weir on diversion from Big

Timber Creek to the present place of use for Water Right Nos. 74-
00056 and 74-01103

T4 12 0



1. Protestant’s Exhibit 8 — Photograph of weir in Whittaker high ditch
(the ditch to the pivots)

m. Protestant’s Exhibit 9 — Photograph showing Whittaker high ditch
(the ditch to the pivots})

n. Protestant’s Exhibit 10 — Computer printouts of current meter
calculations for measurements taken by Dr. Charles Brockway of
flows in Whittaker high ditch from diversions out of Big Timber Creek

0. Protestant’s Exhibit 11 — U. S. Department of Agriculture
(“USDA") aerial photograph showing location of existing pivots

p. Protestant’s Exhibit 12 — Computer enhanced photograph based on
aerial photograph from Agricultural Stabilization and Conservation
Service (“ASCS”™), now the USDA Farm Service Agency, showing
location of existing pivots

q. Protestant’s Exhibit 13 — Orthophotoquad Map of Purcell Springs
Area, Leadore SE

I. Protestant’s Exhibit 14 — Computer enhanced copy of ASCS aerial
photo showing location of new pivot

S. Protestant’s Exhibit 15 — Two combined USDA aerial photographs
showing Purcell Springs Area

t. Protestant’s Exhibit 16 — Two combined aerial photographs
showing panoramic view of location for new pivot and area that
will cease to be irrigated

u. Protestant’s Exhibit 17 — Photograph of Whittaker property along
Big Timber Creek

8. The general location of the irrigation use proposed in the application is in the
upper end of the Lemhi River drainage about 4 miles south of Leadore, Idaho. Big Timber Creek
(“Timber Creek™) and Texas Creek, which are located approximately 3 miles apart, flow in a
northerly direction toward Leadore. Texas Creek lies generally east of Timber Creek and joins
with Timber Creek near Leadore to form the Lemhi River.

9. The property from which the applicant seeks to transfer water rights consists of
parts of two homestead entries (the “homesteads™) near the most upstream diversions on Timber
Creek. The irrigated land is typical of a high mountain meadow, being rough and rolling in
nature with high spots and low areas. Water consumed by crops growing on the homesteads
originates from a combination of sources including two diversions for irrigation from Timber

88 12 2007
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Creek, a diversion for irrigation from an Unnamed Stream, spring flows, subsurface water, and
precipitation. Timber Creek is the primary source of water diverted for irrigation on the
homesteads. Every year, water is diverted from Timber Creek beginning in the spring and
continuing until the diversions are shut off in early July, based on the relatively junior priorities
of the decreed water rights. Diversions from the springs on the property provide only a small
portion of the water diverted for irrigation. However, a determination of the amounts of water
from specific sources consumed by crops growing on the homesteads is difficult, if not
impossible, due to the nature of the land and the method of irrigation, which is termed “wild
flooding.”

10.  The applicant proposes to cease using two diversions from Timber Creek and one
diversion from the Unnamed Stream to the homesteads and to divert water under the water rights
proposed for transfer at a location approximately 42 miles downstream at another existing
diversion on Timber Creek. From the latter existing point of diversion, water would be conveyed
easterly approximately 2 miles through an existing ditch and pipeline to a new pivot irrigation
system located in the NE of Section 21, T15N, R26E, B.M (“new pivot”). The existing ditch and
pipeline delivers water diverted under other rights of the applicant to lands in the vicinity of the
new pivot.

11.  The location of the new pivot is approximately midway between Timber Creek
and Texas Creek, but is closer to Texas Creek. The new pivot is adjacent to an existing pivot of
the applicant set up in 1993 that irrigates about 195 acres. The new pivot, as constructed, is
about 1,250 feet long and consists of 10 towers and an end gun. The new pivot is capable of
irrigating from approximately 105 acres to 112 acres and overlaps irrigation coverage under an
existing pivot of the applicant in the amount of 13 to 17 acres. The applicant proposes to irrigate
the overlapping land with both pivots.

12.  Water Right No. 74-00042 was decreed to James and Maybelle Ellsworth as
follows:

Source: Timber Creek

Priority: November 1, 1888

Rate of diversion: 4.8 cfs

Place of use: Same as for Right Nos. 74-00066 and 74-00067

13. Water Right Nos. 74-00066 and 74-00067 (“Ellsworth water rights™) with
priorities of June 1, 1880, and June 1, 1881, respectively, authorize diversion of water from
Texas Creek to Ellsworth lands. These rights are related to Water Right No. 74-00042 diverted
from Timber Creek, since Water Right Nos. 74-00066 and 74-00067 are each conditioned with
the following language:

The rate of diversion from Texas Creek when added to a portion of right 74-00042
from Timber Creek actually delivered into the channel of Texas Creek by and
through the Yearian-Timber Creek ditch shall not exceed 2.74 cfs (3.89 cfs for 74-
00067).

MICROE! paerr
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14.  The protestant’s water rights authorize diversion of water from Texas Creek but
not Timber Creek. The priorities of the protestant’s rights from Texas Creek are 1913 and 1920
and are junior to the Ellsworth water rights described above. The protestant’s rights are reduced
or shut off when there is insufficient water in Texas Creek to fill prior rights.

15.  The protestant generally explained the basis of her protest as follows: Use of
water as proposed in the application will enlarge the applicant’s use of Timber Creek water.
Enlarged use will make less Timber Creck water available for diversion to Texas Creek by
Ellsworth under Water Right No. 74-00042. As a result, Ellsworth will need to divert more
water from Texas Creek to fill Water Right Nos. 74-00066 and 74-00067 causing the protestant’s
junior rights on Texas Creek to be diminished or shut off earlier in the irrigation season than
otherwise would occur.

16.  There was substantial testimony, some of which was conflicting, in connection
with the specific land included in the 99.2 acres to be dried up on the homesteads. The protestant
provided substantial, credible testimony that if all diversions to the 99.2 acres shown as irrigated
on the homesteads were shut off, only about 30 or 40 acres within the authorized place of use
would actually be dried up. The remaining land would continue to be sub-irrigated with water
from Timber Creek, the Unnamed Stream, and from spring flows.

17.  There are approximately 6 or 8 springs that arise on the homesteads.

18.  Water lost as a result of diversions to the homesteads returns to Timber Creek and
is available for use by other downstream water rights on Timber Creek. If the application is
approved, some of the water diverted to the new pivot would be lost in the conveyance ditch.
Part of the lost water would return to lower portions of Timber Creek and part would be lost to
deep percolation, probably returning to the surface near Leadore, Idaho.

19.  The watermaster on Timber Creek and Texas Creek regulates or shuts off some
diversions of water in most years due to water shortages.

ANALYSIS

The applicant is entitled to divert and use a water right, as decreed or as changed by an
approved transfer, assuming the water right is used (and has been used) in compliance with the
decree or transfer and has not been forfeited through non-use. The applicant is entitled to
transfer the decreed water rights only to the extent of the historic beneficial use made of the
water rights in the past. The applicant is not entitled to increase, through a transfer, the
consumptive use of water made under the water rights, even if the applicant could have legally
made a larger use of water under the water rights at the original place of use.

Testimony at the hearing shows that if the application is approved, an area of 99 to 105
acres would be irrigated under the new pivot and would consumptively use water diverted under
the water rights. If all diversions cease to be made to the present authorized place of use at the

p i s -
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homesteads, only 30 to 40 acres of the decreed 99.2 acre place of use would actually be dried up
and cease consumptively using water tributary to Timber Creek. The effect of approving the

application would be to allow a larger consumptive use of water than has historically occurred
under the water rights, thereby reducing return flows, and other water rights would be injured.

CONCLUSIONS OF LAW
1. Idaho Code § 42-222 provides in pertinent part as follows:

The director of the department of water resources shall examine all the evidence and
available information and shall approve the change in whole, or in part, or upon
conditions, provided no other water rights are injured thereby, the change does not
constitute an enlargement in use of the original right, and the change is consistent
with the conservation of water resources within the state of Idaho and is in the local
public interest as defined in section 42-203A(5), Idaho Code; ....

2. The applicant carries the burden of coming forward with evidence that the
proposed change will not injure other water right holders, that it will not constitute an
enlargement of the use, and will be consistent with principles of conservation of the water of the
state of Idaho.

3. Both the applicant and the protestant have the responsibility of coming forward
with evidence regarding matters of public interest of which they are each most cognizant.

4. The applicant has the ultimate burden of persuasion for all of the criteria of Idaho
Code § 42-222.

5. The applicant has not shown that transferring the water rights for use at the new
pivot would not reduce return flows relied upon by downstream junior appropriators since the
consumptive use of the water diverted to the new pivot under the water rights would be greater
than the consumptive use of the water diverted at the homesteads under the water rights.

6. Allowing a larger volume of water to be consumptively used after the transfer
than the historic consumptive use of the water diverted by the applicant under the decreed water
rights would constitute an enlargement in use of the original right and would violate Idaho Code
§ 42-222.

7. The applicant’s use of water as proposed in the application will increase
consumptive use, will decrease return flows to Timber Creek, and will injure other rights on
Timber Creek. The proposed changes in use could also adversely affect the rights of the
protestant who diverts water from Texas Creek, depending on the diversion practices of
Ellsworth, on management practices of the applicant, and on the nature of return flows of water
to Timber and Texas Creeks.

MICRO=ILMED
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8. The Department should deny the application.

ORDER

IT IS THEREFORE, hereby ORDERED that the motion of the protestant made during the
hearing to summarily deny the application for failure to make a prima facie showing is DENIED.

IT IS FURTHER hereby ORDERED that Application for Transfer No. 5244 in the name
of James and/or Paula Whittaker is DENIED for failure of the applicant to show that the original
right will not be enlarged and that there will not be injury to other water rights.

Signed this 20th day of December, 1999.

KARLJ HER
Director
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CERTIFICATE OF MAILING

1 DO HEREBY CERTIFY that on the. )= day of December, 1999, the above
and foregoing document was served upon the following by placing a copy of the same in the United
States Mail, postage prepaid and properly addressed to the following:

JERRY RIGBY

RIGBY THATCHER ANDRUS
RIGBY KAM AND MOELLER
25N2NDE

REXBURG ID 83440

KENT FOSTER

HOLDEN KIDWELL HAHN
AND CRAPO

PO BOX 50130

330 SHOUP AVE 3RD FLOOR
IDAHO FALLS ID 83405

JIgLIE L. YARBRGUGH
Senior Secretary, Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 5244 INTHE )
NAME OF JAMES AND/OR PAULA ) RECOMMENDED ORDER
WHITTAKER )
)

This matter came before the Idaho Department of Water Resources
(“Department”) in the form of a protested application for transfer. The Department held
a conference and a hearing in the matter. During the hearing, counsel for the
protestant moved to have the application denied for failure of the applicant to make a
prima facie showing that the application could be approved. The hearing officer took
the motion under advisement and stated that the motion would be addressed in the
recommended order of the hearing officer. Based upon his understanding of the facts
in this matter and his understanding of the law, the hearing officer recommends the
following Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. On October 24, 1984, the Department approved Transfer No. 3056 in
connection with Water Right No. 74-00056 as follows:

Source: a) Unnamed Stream tributary to Big Timber Creek
' b) Big Timber Creek tributary to Lemhi River
Priority: May 1, 1910

Rate of diversion: 2.0 cubic feet per second (“cfs”)
Point of diversion: a) SW1/4NE1/4 Section 6, T14N, R26E, B.M.
b) NW1/4SE1/4 Section 7, T14N, R26E, B.M.

Use: Irrigation
Season of use: March 15 to November 15
Place of use: 75* acres within parts of Sections 5, 6 and 7, T14N, R26E,

B.M. (* Transfer No. 3056 inadvertently shows 74 acres
instead of 75 acres as decreed in December 30, 1982)

(Note: The "1/4" designations will be omitted from subsequent legal descriptions
in this order).

2. Water Right No. 74-01103 was decreed to Floyd J. Whittaker on
December 30, 1982 as follows:

Source: Big Timber Creek tributary to'Lemhi River
Priority: November 19, 1922 Mick
) .
F’LM,: 0
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Rate of diversion. 0.48 cfs
Point of diversion: SWNW Section 5, T14N, R26E, B.M.

Use: Irrigation
Season of use: *April 1 to November 1
Place of use: 24 .2 acres within parts of Section 5, T14N, R26E, B.M. and

Section 32, T15N, R26E, B.M.

Note: *The season of use being used in the Snake River Basin Adjudication for
Basin 74 is March 15 to November 15.

3. On March 30, 1998, James and/or Paula Whittaker (“applicant”) filed
Application for Transfer No. 5244 (“application”) with the Department seeking to change
the point of diversion and place of use of Water Right Nos. 74-00056 and 74-01103.
The proposed new point of diversion is located within the SWNW Section 20, T15N,
R26E, B.M. and the proposed new place of use is 99.2 acres within the NE Section 21,
T15N, R26E, B.M.

4, The Department published notice of the application which was
subsequently protested by Beva Lue Clark (“protestant”).

5. Issues raised by the protestant are as follows:

a. The proposed changes will injure other water rights.

b. The proposed changes will constitute an enlargement in use of the
original right.

C. The proposed changes are not in the local public interest.

6. On April 7, 1999, the Department conducted a hearing in the matter. The
applicant was present and was represented by Jerry Rigby. The protestant was
present and was represented by Kent Foster.

7. Exhibits accepted as a part of the record in the matter are as follows:
a. Applicant’'s Exhibit A - Map showing Big Timber Creek - Texas Creek area

b. Applicant's Exhibit B - Map showing the Big Timber Creek - Texas Creek
area and the location of existing irrigation pivots

c. Applicant’'s Exhibit C - Map showing the location of Whittaker property in
upper Big Timber Creek

d. Applicant’s Exhibit D - Map showing the location of ditches from Big
Timber Creek and irrigation pivots

MICHOFJLMED
ORDER - Pg 2 JAN 12 201



ORDER - Pg 3

Protestant’s Exhibit 1 - Large topographical map made up of portions of 4
USGS quadrangle maps

Protestant’s Exhibit 2 - Report titled Impacts Assessment of the Proposed
Stephenson Water Rights Transfer Application dated February 1, 1995

Protestant’s Exhibit 3 - US Geological Survey map No. GQ-733 prepared
by Edward T. Ruppel in 1968

Protestant’s Exhibit 4 - Photocopy of a map prepared in 1872 by IDWR for
the Lemhi River Adjudication, said map showing the location of H.E.S.
236 and part of H.E.S. 657 on Big Timber Creek

Protestant’'s Exhibit 5 - Orthophotoquad map - Leadore SW

Protestant's Exhibit 6 - Five colored photographs of Whittaker property on
Big Timber Creek

Protestant’s Exhibit 7 - Photograph of weir on upper Whittaker diversion
from Big Timber Creek (The diversion to the original place of use)

Protestant's Exhibit 8 - Photograph of weir in Whittaker high ditch (the
ditch to the pivots)

Protestant’'s Exhibit 9 - Photograph showing Whittaker high ditch (the ditch
to the pivots) .

Protestant’s Exhibit 10 - Computer printouts of current meter calculations
of measurements taken by Dr. Charles Brockway on Whittaker high ditch
from Big Timber Creek

Protestant's Exhibit 11 - USDA aerial photograph showing location of
existing and proposed Whittaker pivot

Protestant's Exhibit 12 - Computer enhanced photo of ASCS aeriail photo
showing location of existing and proposed pivots

Protestant’s Exhibit 13 - Orthophotoquad map of Purcell Springs area -
Leadore SE

Protestant's Exhibit 14 - Computer enhanced copy of ASCS aerial photo
showing location of proposed Whittaker pivot

Protestant’s Exhibit 15 - Two combined USDA aerial photographs
showing Purcell Springs area

M'CROFILMED
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t. Protestant’s Exhibit 16 - Two combined aerial photographs showing
panoramic view of area containing new pivot and area to be dried up

u. Protestant's Exhibit 17 - Photograph of Whittaker property in upper Big
Timber Creek

8. The general location of the irrigation use proposed in the application is in
the upper end of the Lemhi River drainage and is about 4 miles south of Leadore,
Idaho. Big Timber Creek (“Timber Creek”) and Texas Creek, which are located
approximately 3 miles apart, flow in a northerly direction toward Leadore where they
join near Leadore to form the Lemhi River. Texas Creek is located east of Timber
Creek.

9. The property from which the applicant wants to remove the decreed water.
rights consists of parts of two homestead entries (*homesteads”) near the most
upstream diversions on Timber Creek. The irrigated land is typical of a high mountain
meadow, being rough, rolling in nature with high spots and low areas, Water used to
irrigate the homesteads originates from a combination of sources including two
diversions from Timber Creek, an unnamed stream, flow from springs on the land and
subsurface water. A determination of the specific land irrigated-from a specific water
source on the homesteads would be difficult if not.impossible due to the nature of the
land and method of irrigation which is termed “wild flooding.” Water diverted from
Timber Creek to the homesteads is turned on in the spring and allowed to flow
continually until shut off in early July every year due to the junior priorities of the water
rights. ~

10.  The applicant proposes to close off the two diversions from Timber Creek
to the homesteads and to divert the water approximately 4.5 miles downstream at an
existing diversion on Timber Creek. From the existing point of diversion, water will be
conveyed approximately two miles easterly through an existing ditch and pipeline of the
applicant to a proposed new pivot (“new pivot”) located in the NE1/4 Section 21, T15N,
R26E, B.M. The existing conveyance system delivers water under other rights of the
applicant to lands in the vicinity of the new pivot.

11.  The location of the new pivot is approximately midway between Timber
Creek and Texas Creek but is closer to Texas Creek. The new pivot is adjacent to an
existing pivot of the applicant set up in 1993 that irrigates about 195 acres. The new
pivot, as constructed, is about 1,250 feet long and consists of 10 towers and an end
gun. The new pivot is capable of irrigating from approximately 105 acres to 112 acres
and overlaps irrigation coverage under an existing pivot of the applicant in the amount
of 13 to 17 acres. The applicant’s present plan is to irrigate the overlapping land with
both pivots.

12. Water Right No. 74-00042 was decreed to James and Maybelle Ellsworth
as follows:
ORDER - Pg 4 M’CF’OF’!LMED
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Source: Timber Creek

Priority: November 1, 1888

Rate of diversion: 4.8 cfs

Place of use: Same as for Right Nos. 74-00066 and 74-00067

13. Water Right Nos. 74-00066 and 74-00067 (“Elisworth rights") with
priorities of June 1, 1880 and June 1, 1881, respectively, authorize diversion of water
from Texas Creek to Ellsworth lands. These rights are related to Water Right No. 74-
00042 diverted from Timber Creek, since Water Right Nos. 74-00066 and 74-00067 are
each conditioned with the following language:

The rate of diversion from Texas Creek when added to a portion of right
74-00042 from Timber Creek actually delivered into the channel of Texas
Creek by and through the Yearitan-Timber Creek ditch shall not exceed
2.74 cfs (3.89 cfs for 74-00067).

14.  The protestant’s water rights authorize diversion of water from Texas
Creek but not Timber Creek. The priorities of the protestant’s rights from Texas Creek
are 1913 and 1920 and are junior to the Ellsworth rights described above. The
protestant's rights are reduced or shut off when there is insufficient water in Texas
Creek to fill prior rights.

15.  The protestant generally explained the basis of her protest as foliows: Use
of water as proposed in the application will enlarge the applicant’s use of Timber Creek
water. Enlarged use will make less Timber Creek water available for diversion to Texas
Creek by Ellsworth under Water Right No. 74-00042. As a result, Ellsworth will need to
divert more water from Texas Creek to fill Water Right Nos. 74-00066 and 74-00067
causing the protestant’s junior rights on Texas Creek to be diminished or shut off earlier
in the irrigation season than otherwise would occur.

16.  There was substantial testimony, some of which is conflicting, in
connection with the specific land included in the 99.2 acres to be dried up on the
homesteads. The protestant provided substantial credible testimony that if all
diversions to the 99.2 acres shown as irrigated on the homesteads were shut off, only
about 30 or 40 acres within the authorized place of use would actually be dried up. The
remaining land would continue to be sub-irrigated with water from Timber Creek, the
Unnamed Stream, and from spring flows.

17.  There are approximately 6 or 8 springs that arise on the homesteads.

18.  Water lost as a result of diversions to the homesteads returns to Timber

Creek and is available for use by other downstream water rights on Timber Creek. If
the application were approved, some of the water diverted to the new pivot would be
lost in the conveyance ditch. Part of the lost water would return to lower Timber Creek,
part would be lost to deep percolation probably returning to the surface near Leadore,
Idaho, and part would flow to lower Texas Creek.
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19.  The applicant has other land in the Warm Springs Creek area and has the
means to use excess water diverted to the new pivot but not used at the pivot.

CONCLUSIONS OF LAW
1. Section 42-222, Idaho Code, provides in pertinent part as follows:

The director of the department of water resources shall examine all
the evidence and available information and shall approve the change in
whole, or in part, or upon conditions, provided no other water rights are
injured thereby, the change does not constitute an enlargement in use of
the original right, and the change is consistent with the conservation of
water resources within the state of Idaho and is in the local public interest
as defined in section 42-203A(5), Idaho Code; ....

2. The applicant carries the burden of coming forward with evidence that the
proposed change will not injure other water right holders, that it will not constitute an
enlargement of the use and will be consistent with principles of conservation of the
water of the state of Idaho.

3. Both the applicant and the protestant have the responsibility of coming
forward with evidence regarding matters of public interest of which they are each most
cognizant.

4, The applicant has the ultimate burden of persuasion for all of the criteria
of Section 42-222, Idaho Code. '

5. The applicant has not shown that the use of water at the new pivot will
have the same or a smaller consumptive use than on the homesteads.

6. To allow a larger volume of water to be diverted and consumptively used
after the transfer than what the applicant has historically consumptively used under the
decreed water rights would constitute an enlargement in use of the original right in
violation of Section 42-222, Idaho Code.

7. The applicant’s use of water as proposed in the application will decrease
the amount of return flow to Timber Creek which has historically been available to fill
other rights diverted from Timber Creek. The proposed changes in use will injure other
water rights on Timber Creek and could adversely affect the rights of the protestant who
diverts water from Texas Creek, depending on the diversion practices of Ellsworth, on
management practices of the applicant and on the nature of return flows of water to
Timber and Texas Creeks if the transfer were approved.

8. The Department should deny the application.
Mio
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ANALYSIS

The applicant is entitled to divert and use a water right as decreed or as changed
by an approved transfer assuming the right has been and is used in compliance with
the decree or transfer and has not been forfeited through non-use.

The applicant is entitled to transfer the decreed right only to the extent of the
beneficial use made of the right in the past. A transfer applicant is not entitled to
increase the historical use made under the right, even if the right holder could have
legally made a larger use at the original place of use.

Testimony at the hearing shows that if the application were approved, the land
consumptively using water would consist of approximately 99.2 to 105 acres under the
proposed new pivot. Testimony further established that about 50 to 60 acres at the
homesteads would continue to receive water through natural or artificial water
spreading of other spring and stream sources. The effect of approving the transfer
would be a larger consumptive use of water with associated injury to other water rights.
The application should not be approved.

ORDER

IT IS THEREFORE, hereby ORDERED that the motion of the protestant made
during the hearing to summarily deny the application for failure to make a prima facie
showing is DENIED.

IT IS FURTHER hereby ORDERED that Application for Transfer No. 5244 in the

name of James and/or Paula Whittaker is DENIED for failure of the applicant to show
that the original right will not be enlarged and that there will not be injury to other water

rights.
S
Signedthis | '{ day of %% 1990,

L. GLEN SAXTON
Hearing Officer
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CERTIFICATE OF MAILING

| DO HEREBY CERTIFY thatonthe /74~ day of May, 1999, the above
and foregoing document was served upon the following by placing a copy of the same in
the United States Mail, postage prepaid and properly addressed to the following:

JERRY RIGBY

RIGBY THATCHER ANDRUS
RIGBY KAM AND MOELLER
25N2NDE

REXBURG ID 83440

KENT FOSTER

HOLDEN KIiDWELL HAHN
AND CRAPO

PO BOX 50130

330 SHOUP AVE 3RD FLOOR
IDAHO FALLS ID 83405

= b
ULIE L. YARBROUGH
Senior Secretary, Water Allocation Bureau

ORDER - Pg 8
MICROR | prepy

188 1 2001



Fortm 1. 2
NI

Page of - STATE OF iDAHO ) Transfer NGM
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

Name of applicant Mﬂ&ﬂmﬂm—__ Phone C?@Wtz,%—l"i"l(

Post Office address £C && zveo Le aboeE  To <24 by
A. PURPOSE OF TRANSFER

1. int of di . . . . )
M Change point of diversion O Add diversion point(s) lf Change place of gie__ -
O Change nature of use O Change period of use O Other
2. Describe the reason for the proposed changes J 3 3 ’ &
O yrs i,
Y

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cis/ac-ft) of Use S n~(S~
74~ posst S\ 0 Z.o s _ivvigatien oM o _d=er]
Tu-onol \\-iq-lazz o.4g n t ~ o . ®
~ to
to
2. Total amount of water being transferred %_ cubic feet per second and/or _.____ acre-feet per annum.
3. Source of water Mm_ Corec ko tributary to Len T Q-\:w

4. Point(s) of Diversion:

Lot Y Ye % | Sec. Twp. | Rge. County Local name for diversion

A A o s I B 1 1 e
Si Inw 120 s ]zeg]  eembn

5. Lands irrigated or place of use:

1 1 1, 1
Twp. | Rge. | sec. NE ' . NW Y . SW SE " Totals
NEYW“W| I NW®W] SWu | SE%] NE% NW“A SWYISEW |NEW|NWYU|SWx | SE% INEw [NWYWESWW | SE%
o1 TS ST S
NiZeF| 1 95 |25 |42]dS ' Y.
MGFLM(‘;U
Y AR

Total acres B s
792




Page of ' . Transfer No. .

PART 1

6. General Information;
a. Description of diversion system Ridurg & OivoT il Ehw-_ B e~k Crec bz

b. ‘Are tha lands trom which you propose 1o transfer the water right subject to any liens, deeds of trust, mortgages, or |

qonlracts? %( Yes 0< No. if yes, provide a notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.

¢. Describe the affect on the land now irrigated if the place of use is changed pursuant o this transfer:

EXSISTI v ,‘o\ge», o use Lol be baken ot o @rodunao

d. Remarks:

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Waler Rights No.

And said application is hereby , subject to the following limitations and conditions:

Witness my hand this day of .19
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Page of TRANS NO.
PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Water Right No. 74-00056

STAGE: DECREED

DIVERSION
BENEFICIAL USE PERIOD QOF USE RATE
IRRIGATION 03/15 to 11/15 2.00 CFS
SOURCE TRIBUTAR¥ OF
BIG TIMBER CREEK LEMHI RIVER
UNNAMED STREAM BIG TIMBER CREEK
Priority: 05/01/1910
LOCATION OF POINT(S) OF DIVERSION: SWNE , Sec. 6, Township 14N, Range 26E

NWSE , Sec. 7, Township 14N, Range 26E
LEMHI County

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES  TOTAL
14N 26E & NWSW 5.3 5.3
6 SWNE 1 (.8 NESE 34 (33.8) NWSE 9.0
SWSE 7 (6. SESE 18.4 69 (+3.7)
T NMERE 1.0 Total number of acres irrigated: 74 1.0
H 75.0

CONDITIONS/REMARKS 3

1. A measuring device and lockable controlling works of a type
acceptable to the Department shall be permanently installed and
maintained as part of the diverting works.

2. Use of water under this right ig subject to control by the
watermaster of State Water District No.

3. TRANS. 3056. THE COMBINED RATE OF DIV. FROM THE 2 SOURCES

4. IDENTIFIED UNDER THIS TRANS. SHALL NOT EXCEED 2.0 CFS.

MICROFILMED
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PROPOSED FINDING OF WATER RIGHTS -

LEMHT RIVER DRAINAGE

_ SOURCE: Timher Creek and Trihutaries

IDENT. NAME AND ADDRESS PRIORITY PURPOSE PERIGD OF MAXTMUM POINT OF PLACE OF USE BASIS OF RIGHT
NO. ‘ ) USE RATE OF DIVERSION and and
From To DIVERSION LANDS IRRIGATED REMARKS
. (cfs)
74-0056 WHITTAKER, Floyd J. 5 -1 ~1910 Irrigation 471 11/1 2.0 NW4%SEY%, S.7 Sec. 5 Decree
Box 177 T14N, R26E NWiSWy, 5.3 Big Timber Creek
Leadore, Idaho Sec. 6
_ SWLNEY, 0.8
Place of use is H.E.S. No. 236, NE%SEY, 33.8
NWLSEY, 9.0
SW4SEY, 6.7
SE4SEY, 18.4
Sec. 7
NEYNEY, 1.0
T14N, R26E
75.0
74-2095 " WHITTAKER, Floyd J. 7 -22-1910 Irrigation 4/1 11/1 2.5 Sec. 1 Sec. 1 License
Box 177 = - - NW4SWY NWLNWY, 27.0 Basin Creek
Leadore, Idaho Sec. 2 SWhNWY;, 20.0 {Swan Creek)
SEYNEY Sec. 2
T14N, R25E NE4NEY, 32.0
SEYNEY, 24,0
T14N, R25E
103.0
74-0055 WHITTAKER, Floyd J. 8--19-1910 Irrigation 4/1 11/1 6.2 NWLNE3, S.26 Sec. 14 . Decree
Box 177 T15N, R2SE SWY4NEY, 2.4 Little Timber
Leadore, Idsho SWLNWY , 7.7 Creek
. ‘ SE%NWY, 34.8
NE%SWY, 22.4
NWLSWY, 12.5
SW4SWY,  16.5
SELSWY, 0.5
NW4SEY, 38.0
SW4SEY, 4.5
Sec. 15
SELSEL, 5.5
T15N, R2SE

144.8

P

\ o
f



"yForm 1.222

., " Page of . .

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Transfer No.

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
{Attach one copy for each right}

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by.

a. Decree No. _{9-00o Decresd to f\D\{ n 3. w"“’"mff‘f&
incaseof _SSTNTE  o©f  ThO RN VS, i ke
dated O~ 1) - 1S in OO AL county of Lo maig,
b. License No. issuad by the Idaho Department of Water Resources.
¢. Claim No. an .file with the ldaho Department of Water Resources.
d. Transfer No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which

show ownership. Label document as attachment A. Check appropriate box below:

JATax Notice O warranty Deed O other —_.
3. Source of water e Timace Crele tributary to Lenus’ W —
4. Date or priority S~ i~ (10O
5. Water is used for the following purpose; ' A~ T
amount____ 2.6 cfy for __A Vv ‘i..ﬂ:l'\‘or\. purposes from e RN 2N to =t
{cts/ac-f)
amount for purposes from to
{cts/ac-11)
amount for purposes from to
{cis/ac-f)

6. Total amounl of water under right 2. (‘Qg cubic feet per second and/or

7. Point{s) of Diversion:

acre-feel per annum.

Lot Y4 -

Sec. | Twp. | Rge. County Local name for diversion

Ya
ww sz 17 v dee ] Lewaan

8. Lands irrigated or place of use:

NE Y4 NW Y SW ' SE '
Twp. [ Rge. | Sec. NEv%|Nww|Swulsew NEvlNwu|sSwu [SEw |new|vwwlswul sEv INEw [nwulswu | sew Totals.
\WUN (2LE | § .2, S.3
b 8 23| 9 |67 [igd] &% 1
1 Lo .o
MILCRAFILE =
JAR 1 2 2009 Total acres 150

9. Describe any other water rights used for the same purpose as described above 29—




Page of PART 2 Transfer No. —g—

10. To your knowledge, has any po'of this water right undergong a period of..or more consecutive years of non-usé€? ¥
DS M yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{1t the entire right is to be changed by the applicant, omit part 8 and C.)

1. amount for purposas from o
(cfs/ac-ft}
amount for purposes from to
(cts/ac-1t)
amount for purposes from to
{cis/ac-f1)

2. Poinl(s) of Diversion;

Lot [ % Ya % | Sec.| Twp. | Rge. County Local nama for diversion

3. Lands irrigated or place of use:

NE Y Vi Y K
Twp. | Rge..| Sec. - NW Y SW % SE Y% Tolals
] NEY |[NWY%|SW% | SEX| NE%INWY]|SWu | SEw INER|NWU[SWY | SE% INEV INW % [ SWw | SEw
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if thera is no change)
1. amount tor purposes from to
(cfs/ac-it)
amount for purposes from to
(cis/ac-1t)
amount for purposes from to
{cis/ac-it)
2. Point(s) of Diversion:
Lot Y % % | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use: . _
t 1 1 1
Twp. | Rge. | Sec. NE Y NW Y SW % SE s Totais

NEY% |NWY|SWY%[SEWINELWI NWY]SWU | SEY [NEW | NWY | SWYU | SEY% INE% INWY [SWY | SE%

Micrm D

T P T

Total acres




Page of TRANS NO.
PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Water Right No. 74-01103

STAGE: DECREED

DIVERSION

BENEFICIAL USE PERIOD OF USE RATE

IRRIGATION 03/15 to 11/15 0.48 CFS

SOURCE TRIBUTARY OF

BIG TIMBER CREEK LEMHI RIVER
Priority: 11/18/1922
LOCATION QF POINT(S) OF DIVERSION: SWNW , Sec. 5, Township 14N, Range 26E

LEMHI County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
14N 26E 5 Lot 4 {NWNW) 10 SWNW 8 18
15N 26E 32 SWSW 6 3]
Total number of acres irrigated: 24

CONDITIONS /REMARKS:
1. AC. IRR.=24.2.
2. P/UH.E.S. 657.

MICROFILMER
JAN 12 2001
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Page . of ‘ . . ’ . . Transter No. — ..
w. ety T e _.-> .

| PART3 .~ 7 o
B. CHANGES IN NATURE OF USE o - | ’
1 New Nature of Use Amount Hours/days/year " Pperiod of Use
. fo
to

2. Quantity and quality of return flows and location of diséﬁarge;

LAl

3. Describe effects on other water uses resulting from the proposed change:

{ hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the original right. The information contained in this appl cation |s true to the best of my knowledge.

! understand that any willful misrepresentations made in this application may result in voiding its approval.

P
"-..o&)"o, / ‘!/
» %, O "-_ {Signature of Applicanl)
'} )

2t day of M2 198X

UpiiC &% 8
% “Up1C &S \/)/
.._”.,e"g 0 ‘f /)v/,.nﬂ/J« 2 g-ygi
) “‘s‘“ {Notary Public)

My commission ;;'51!5?“““ 0 - F00 |

FOR DEPARTMENT USE ONLY

Transfercontains . pagesand .. attachments

Recelved by A Date 3- BO"&I K/ Protest filed by

Prelim. check by __ Feo P IO

Recelipied by M ﬁ,E JR4006 Date _ S ~0~9E

Published in 2d . - w2l —_ Coples of protest forwarded by

Pub. dates ('f;"a/u/ / £Z 3:, ?f?/ 1 Hearing held by Date

Watermaster recommendation requested on 5 Recommended for [J approval 1J denial
rec'd. : by

Copy of transfer sent to lign holder

MICROFiLhzp
JAN 12 spp¢
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PARCEL NO.

iy R o (Y
~ L R? 14MN26£0£120) 4 o
PRV D S e e TAX CODE 00 199
s el i . R * |__CATEGORY DESCRIFTION [ MARRET VALUE
2 IRRGID PASTURS 12,342 Ac 49732 |
5 ORY GRAZI{IG 129.233 AC 591352

152.280 Fe384% .

" PROPERTY ADDRESS
ARCEL TAX CODE - e
Pmﬁ“°a° 1+\25Lua1L01 A 309

ST e v e, P -

PAAGEL NO.

RP 18N253254500 4 L
TAX CODE 09 10

it
CATEGORY CESCRIPTION | LOTS/AERES | ‘ MARKET VALUE

DRY _GRAZING 198.485 ac 284379
19 WASTE 1515 aC
32 RURAL IMP Qu AG 838

2G2.000 29383 7%

i’

' PROPEATY ADDRESS
MlCR PARGEL NG ko L&A 5:-':‘:"(1';83 A TAX CODE -2
. Oy

t
[}
[

2
|
1,
5
f




APR-@7-1998 ©9:36

JAMES WHITTAKER

°

o R
LEMHR COUNTY COURTHOUSE
208 COURTHOUSE DA,
SALMON, 1D 83487
FORWARD & ADORESS CORRECTION X CODE 3 on
! (CATEGORTOEEORPTON ] [LOT9AGAES) T WRRET VALUE "
5 DRY GRAZING 91200 AL 34374 1997
910200 34374% TAXPAYER'S
VALUATION
ASSESSMENT NOTICE
TAXES ARE BASED ON THEVALLMATION
LISTED ON THIS STATEMENT
|F THERE ARE ANY QUEBTIONG
AECARTHNG THIE STATEMENT
NOTIEY THE AGSESSOR'S OFPGE BEFOHE
JUNE 16y 1997
Sud the ryvanss gide for furthr roleninces
KEEF THIS COPY FOR YOUR RECORDS
FROPERTY ADDRESS
HES 657 WHITTAKER F JAMES
5 14 26 £ NHITTAKER PAULA J
F JAMES TS5% P O BOX 240
PAULA J 25% LEADQQORE 10 B3464

M’CROf?fLﬂ,fi’EL‘;

P.B2

TOTAL P.B2



For @ Y\Ey : ﬂ f. .T:ansfer No. A05¢6
| .

@SU Water Right No. __"74 0056

JUL 16 1384 STATE OF IDAHO
Department of Water Resources DEPARTMENT OF WATER RESOURCES

een o KPPLICATION FOR TRANSFER OF WATER RIGHPD,

OVEp

To Change the Point of Diversion and/or the Place of Use

Name of applicant __ FLOYD J. WHITTAKER Phone __768-2491

Post Office address _Box 240, Leadore, ID 83464

A.  DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. DecreeNo._74-0056pecreed to__Floyd J. Whittaker
Findings of Fact, Lemhi River Basin Case #4948

in case of
dated in _ 12-30-1982 in__/th District Court oty ot _ Lemhi
{Name of court}
b. License No. issued by the Idaho Department of Water Resources
c. Claim No. on file with the Idaho Department of Water Resources

2. Ifapplicantis notthe original holder of this right, explain how it was acquired and attach a copy of the deed

or other evidence of ownership of the land to which the right is appurtenant ____Applicant-

is original and current owner.

3. Source of water _Big Timber Creek tributary to _Lemhi River

4. Date of priority 5-1-1910

5. Water is used for the following purposes:

amount _ 2200  for _Irrigation  purposes from 3-15 to_L1-15
amount for purposes from to
amount for purposes from {month/day — bott% dates inclusive
6. Total amount of water under right:  a, 2.00 cubic feet per second
b. acre feef‘é%rr annum
7. Location of ariginal point of diversion is NW_ v of SE % of Section Z
Township 14N Range _26F B.M., in Lemhi County

Additional points of diversion, if any

8. Lands irrigated or place of use:

" NE% NW" SWh SE%
TWP. RANGE SEC. TOTALS
NEY | NWY | SWw% SEY | NE% NWY% | SW'Y% | SEW NE"% NWY. SWw | SEW NEY% NW4% | SWY SE'%
. B . 138] 4 Jo. fle.d
14N | 26E | 6 1 341917 |18 69
5 5.3 5
7]
Total humber of acres to be |rr|gated 74
ey I 5
["\\ﬂlllt ‘” w ’k‘: 1‘ H
9. Describe any other water rights used for the same'purpose as de bﬁ’%ﬂa ove:ne=>’ None

10. Toyourknowledge, has any portion of this water right undergone a period of five or more consecutive years

P o No ifve~ ¢ -~orit init mD REMARKS



B. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (lf the entire right is owned by the applicant,'

omit part B). .
-' . | HRET
1.  Amount of water: a. cubic feet per second . TR PR |
/ot %@ﬂ Bl
b. acre feet per annum
2. Point of diversion A : %, Section ______ Township
Range : ,BM,, _ County
Additional points
3. Place of use:
NEY% NWY% SWh SEVa
Twp, RANGE SEC. TOTALS
NEY: NWY | SWh | SE% | NE% NWY SWv SE% NEY | NWY SwW% | SE% NEY | NWY SWi SEY

— e

Total number of acres to be irrigated

C. DESCRIPTION OF RIGHT OR PORTION THEREQF, AFTER THE REQUESTED CHANGE
1. Géneral Information

a. Amount of water to be diverted 2.00 c.f.s. &/or acre feet

b.  Description of diverting works _Headgate and weir on Big Iifibér Creek, port-

_able dam and open ditch on unnamed stream.

c.  Describe the reasons for the proposed changes _Historically the flows from the
‘ ' irrigate a portion of the

land described under this decreed right.

2. Change in point of diversion
Point of diversion NW Ya SE %, Section 7 Township _laN
Range ___26E ,B.M., _Lemhi County
Additional points __SWNE Sec. 6, T. 14N, R. 26E.

3. Change in place of use
a.  Are there leins, mortgages, or contracts on the lands from which you proposé to transfer the water

right which limit your authority to make the proposed change? Yes No__ X If yés, provide

a statement agreeing to the proposed change from the holder of the lien, mortgage or contract.
b. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer

—There is no change in place of use being proposed by this

application
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¢. Describe the Iands.lace of use to which the right will be tr‘rred:

— —_— =-'__'_"‘r-—-————-
NE Y NW SWY SE%
TWP. RANGE SEC, TOTALS
NEY | NW% | SW% | SE% | NEY% | NWY SWY | SE% | NE% NwY | SWY% | SE% | NEY NW'% | SWh SE'Y

14N | 26E ) 1 3419 17 |18 69

b) 5

Total number of acres to be irrigated 74

4. Describe any other water rights used for the same purpose as described above. None

5. Draw a map indicating the new point(s). of diversion and/or the new tand to be irrigated. Show clearly the

land involved by section, township and range number.

——

—_ e e ] - —— e e ] v — o — el e— e — — — —— — —

SCALE: 2 inches equal 1 mile. Draw ptan in ink.
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D. REMARKS IRREAT
The unnamed stream diverted in the SWXNEX%, Sec. 6 orlglnates from

springs in the SE corner Sec. 1, NE% Sec. 12, T. 14N, R. 25E and

6, T, 14N, R, 26E The entire flow of this stream

has alwavs been diverted in conjunction with and used in conjunc-

tion with right 74-0056.

| hereby assertthat no one will beinjured by such change and that the change does not constitute an enlargement
in use of the criginal right. The information contained in this application is true to the best of my knowledge.

| understand that any willfull misrepresentations made in this apptication may result in voiding its approval.

N/

Subscribed and sworn‘to before me this _Lu_day of %boéq 19 2

&Wém

. {Notary Public)

My commission expires C:Zfle-

4

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

T This'is to cértify that | have examined Application for Transfer of Water Rights No. _ —74=0056 - -~

and said application is hereby APPROVED , subject to the following limitations and conditions:
1. A measuring_device of a type approved by the Department shall be permanently

installed and maintained as part of the diverting works at hoth noints of diversion.

2. Use of water under this right is subject to control by the watermaster of State
Water District No. 74W, Timber, Hawley, Texas, Junction, Bull, Jake & Canyon Creeks.

3. The combined rate of diversion from the two sources identified under this transfer
shall not exceed 2.0 cfs.

AN
Witness my hand this #day of October 19.84

%/jméﬂ;u

Chief, Operations Bureau

6&& 72#;;, FOR DEPARTMENT USE ONLY
Received by _M_ Date 7/4 f% Protest filed by
Prelim. check by Fee?c‘ﬂ C’/’%’%‘v’ Qdf
Receipted by ‘0/’\)/* Date _ 7-A4~-&Y
Published in QJ/W F?/«/Wé Copies of protest forwarded by
Pub. dates Qocq 2 &% (794 Hearing held by Date
Watermaster recommeundation requestedon Recommended for approval denial
rec'd. by Koc. O




RIGHT ;
. NO.74-0056 )
Notice -is hcrcby gwcn
that Floyddj Whittaker, .
Leadore, Iddho, has ap-
plied to the DcpartmEnt of
Water Resources for a
change in the point of [
diversion of the waters of |
]Blg Timber Creek tribu-
to Lemhi River. The |
t sought t& be chan |
|e§ is evidenced, by Fms
ings of Fact, Lemhi River \
Basin Case #4948 dated in ;
1 12-30-1982 in 7th District !
! ' Court coutity of Lemhi and |
]
!

is recorded as follows:

)

' Diversion: NWWSE%,
!Sec. 7, T. 14N, R. 26E, -
'B.M., Lemhi County ‘
The water is used 1o
irrigate 74 acfes within
the SW®%NEw, SE4%,:
Sec. 6, NWHSW, Sec ‘
5, T. 14N, R. 26E. - |
TO BE CHANGEDAS {
FOLLOWS ,
The -water will be di-
iverted within the NW%-
SE%, Sec. 7, SWUNE%,
Sec. 6 T. 14N, R.'ZGE,
B.M. .
Any protest against the ;
approval of the above pro- |
jposcd change of water’
'right must be' filed with |
.the Idaho Department of ‘r

{Watcr Resources, 150
{Shoup, Suite 15, Idaho
lFa\lls, ID, 83402, on or:
[beforc August 20, 1984, -

¢

A, KENNE.TH BUNN |
Director -
Published- 1n The Re.-

icordes-rierald, Salmon, T'

'\i;.mo on August 2and 9, |

%m,,.ﬂmig

NOTICE OF PRQPOSEI“
" CHANGE OF WATER W9

Amount: 2.0 cfs, Prior- !
ity STTYT0; POt “of

o

Affidavit of B@@@@W@@

STATE OF IDAHO K
5§

AUG 10 1984

pepartment of Water Resources
gastern District Officd

County of Lemhi

JERRY G. ROSIN ., being first duly sworn, deposes

and says that he iz one of the printers (publisher) of the RECORDER BERALD,
a newspaper published weekly at Salmen, Lemhi County, Idaho, and of general
circulation therein,

Netice of Prcpesed Change of Water Right T4-0056

That the

...... d true

printed copy of which is attached to the mergin hereof, has been and was correct-
ly printed and published in the regular and entlire issue of every number of said
newspaper and not in any supplement thereof or thereto for 2 ..
Augs 2 |9 BY

consecutive issues, commencing with the issue daled ... <828

and ending with the issue dated ... A 9

84

day of .19

Notary Public for the State of Idah
Residing at Salmon, Idaho

LIGROELAD

33439

Publication Fee §._.. 0.0 .
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;",,Lf;:tt:mlsa‘ —— '”'LL:: :\:v::*.-w R e S »-Orz—«_f:""ll“”xiw? A e A SR W‘A‘T"fﬁ#
WRD41® ATATEZ OF LODAHKD . PAGE 25
. . DEPAHRTMENT QF AATENH RESTDURCES N B -
05/0478) WATEH RIGHIS ABSTRACT
$INUICATES TDTAL* SOURCEt BIG TIMBER CHEEK TRIBUTARY TO; GLEWHI RIVER j‘
SmEemrewaTe T enEpeet e Ty e s et rssen e TR, S W e e e W ok AP S an R N S I R B G D SR G TR P ST R Sy g S I e e o S IR B g 0
RIGHT NAME AND PRIURITY . USE PERIOD MAX AMOUNT DIVERSIUN PLACE OF USE 8ASIS FOR -
NUMBER ADDKESS UATE USE FROM TO MAX RATE PIOLINT AND ACREAGE RIGHT
PR AR N L L LA AR R R R R IR L R A B Bl N R Rl F R L B AL LYY ELL DL LA LY R LYY LY LYY L LNy ]
74-0043B  MEAD, DUNNA G, . : : .02 CFS Tib¥ R26E 533 T16N R2bE
P,0, BOX 71 . )
LEADORE ‘ 1D 83464
REMAKKS: AC. IRK, = 0,3, :
P/U IN LOTS 15=18, BLOCK 2, CETY UF LEADORE,
¥ 1 ACRES® .‘
74-0043C  LINDSTROM, MARY 02«21=1910 LRRIGATIDN 03=15 11=15 SWNW 533 NENE(OL) : DECREE -
LEADORE 1D Bidab4 «02 CFS Tlen R2BE 533 TL6N R26E T —
REMARKSS AC, IRR,.s,5,
P/U IN LDTS 17-22, BLK, 7, CITY OF LEADORE,
] . ‘ * 1 RCRES* —_
74-0043D  STROUD, JAMES B, 02+21~1910 IHRIGATION D3=}5 11=15 SHNA 533 NENE(O1) DECREE
STROUD, LA VINNA ‘ : ' .02 CFS T16N R2Z6E 533 TI6N RZ6E
¥.0, BOX 162 .
LEADORE 1b B34n4 . -
REMARKS: P/ IN LUTS 1~12, BLK, B, CITY OF LEADDRE.
* 1 ACRES®
74=-0043E  STROUD, EVERETT E, 02=23=1910 LKKRIGATION 03-15 11-15 ‘ SWN4 533 NENE(D1) DECREE
P.U, BUOX 164 .02 CFS Ti1bN R26E 533 T16N RZGE
LEADURE 1D 83464
REMARKS: AC, IHH,=,5. .
P/U IN LOTS b~1U, BLK. T, CITY UF LEADODRE,
* 1 ACRES*
74-0043G  PARK, KITTIE L, 02-21«1910 IRKIGATION 03=15 11=15 SWNA S33 NEVE(O1) DECREE .
CLARK, HEVA LlE i .02 CFS TibN R26E 533 TleN R2GE
ANDERSON, E, JOYCE
LEADORE 1L 83464
REMARKS: AC, IRK,=,5. '
P/U IN LOTS 7-12, BbLUCK 11, CITY UF LEADORE. ‘
' : * 1 ACRESS
74=-0056 RHITTAKER, FLOYD J, 05-01=1910 IRRIGATION 03-%5% 11-15 NWSE S07 SaNE(DL)} NESE(34) DECREE
P,0, BOX 177 2,00 CFS ‘T14N8 HZ6E NASE(D9) SWSE(O07)
LEADORE 1D H34b4 . SESE(18)
. S0b TL4N R2bLE
NASH{D5) .
: $05 T14N R2GE e
REMAKKS: B/U IN H.E,5, 23b,
» 74 ACRESSY t
74-U059A PURCELL, ALLAN F, 07-08=1911 1RRIGATIDN 03=~15 11=15 _ NENE 505 NANWN(20) SWNW(28) DECREE
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® RECEIVED
JAN 28 200

Jeprrment of Waler Rescurces

e

FILED IN CHAMBERS
a4 idaho Falls
Bi.oneville County
Honorable Richard T. St. Clair
Date
Time ___ 3o

Deputy Clerk _ 1V Wsmthonicds

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OE/IDAHC, IN AND FOR THE COUNTY OF LEMHI

7
IN THE MATTER_G APPLICATION FOR
TRANSFER NO. w IN THE NAME OF
JAMES AND/OR BAULA WHITTAKER

Applicant-Appellant,
vs.
IDAHO DEPARTMENT OF WATER RESOURCES,
Agency-Respondent
and

BEVA LUE CLARK

Protestant-Respondent.

ORDER DISMISSING APPEAIL

The appellants having filed a motion to dismiss appeal with

prejudice, and the agency-respondent having joined in the motion,

and the protestant-respondent not having appeared after her

attorney was granted leave to withdraw, and this Court finding

good cause for the granting of said moticn, and being fully

advised in the premises;

ORDER DISMISSING APPEAL

MICROFiLMED
AR 2 7 2002



®

NOW THEREFORE IT IS HEREBY ORDERED that the appeal is

dismissed with prejudice,

and the agency record and transcript is

to be returned to the agency by the Clerk of Court.

DATED this 23 day of January, 2002.

Righard T. St. Clair
DISTRICT JUDGE

CERTIFTCATE OF SERVICE

1 hereby certify that on thiscgféﬂég;‘of January, 2002, I
did send a true and correct copy of the foregoing document upon
the parties listed below by mailing, with the correct postage
thereon; by causing the same to be placed in the respective
courthouse mailbox; or by causing the same to be hand-delivered.

Jerry R. Rigby, Esq.
25 Neorth Second East
Rexburg, ID 83440

Phillip J. Rassier, Esq.

Deputy Attorney General
P. 0. Box 83720
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REPLY TO BRIEFS FILED BY PROTESTANT AND RESPONDENT
A. No Injury to Clark’s Water Right.

Although Whittakers® opening brief adequately refuted Mrs. Clark’s claim that her water
right would be injured by Whittakers’ Application for transfer of water rights 74-00056 and 74-
01103 pursuant to Transfer No. 5244, to the new point of diversion and place of use (Appellants
Opening Brief P. 9-10), because both the Clari’ brief and the IDWR’s brief failed to address the
testimony concerning the real reason why Mrs. Clark cannot claim injury, it seems that this point
needs to be addressed again. All parties seems to agree that before we can look to potential injury
of Mrs. Clark’s water right, a determination must be made as to what impact the Whittakers’
application would have on the Ellsworth’s water right in Big Timber Creek (water right number:
74-0042). If Whittakers’ applicatibn would not impact the Ellsworth water right, then there can
be no injury to Mrs. Clark’s water right.

IDWR spent a substantial time in its brief arguing the legal reasons why injury can exist
to one water right if another senior water right is affected by this type of application. However,
we don’t need to speculate. The evidence at the hearing was at most conjecture. Because IDWR
chose not to produce its own evidence at the hearing, it can only rely upon the testimony given by
Mr. Brockway, the expert for Mrs. Clark. Yet even his testimony was not specific as to any
injury. His bottom line was that in his opinion, the transfer only had the “potential impact” to
junior Texas Creek water users (Transcript Brockway P. 124).

Furthermore, IDWR fails to address the evidence before this Court. In Whittakers’
opening brief, we set forth the testimony that was introduced at the hearing and no one, not even

Mr. Brockway, contested the evidence produced by the water master, Dan Smith. There was no
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contradicting evidence to the clear and convincing evidence put on by the Whittakers and the
water master, who testified that the Whittakers water rights were always cut before the
Ellsworth’s water right would ever need to make a call on their water from Big Timber Creek

and more importantly, Ellsworth’s rights from Timber Creek are senior enough that they will
always be filled, regardless of Whittakers’ transfer. Therefore, if the Ellsworth’s water rights

will always be filled, then by the admission of all briefs and argurnénts filed herein, including the
admission of all experts who testified at the hearing upon this matter, Mrs. Clark’s water rights

cannot legally or factually be injured.
B. Not Whittakers’ initial Burden of Proof to Show No Injury.

IDWR claims that it is the Whittakers’ duty to prove that their application will cause no
injury to other water rights, If the duty is one which Whittakers must assume, they have done so.
They have proven, by a preponderance of the evidence, that ‘the only protestant’s water right,
Mrs. Clark’s water right, cannot be injured by the proposed application.

However, IDWR goes on to claim that even @hough there are no other protestors, and
even thought there was no testimony at the hearing of any specific water rights (other than Mrs
Clark’s) which might be injured by this application, the law somehow requires Whittakers to bear
the burden to prove the negative. Every single case which has been cited in the briefs before this
court have dealt with a specific water right claiming an injury against another specific water right
or application. To impose the burden upon Whittakers is not what is required by Idaho’s Courts.
A protestant must first come forth and prove his right to claim a water right and also to at least
claim that his specific water right would be injured by the proposed transfer. Furthermore, if
IDWR feels that it is duty bound to protect those limited, identifiable and easily ascertainable
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~ water holders who could have, but chose not to file protests themselves, then at the very least
IDWR must be required to produce evidence at the hearing which establishes specific water
rights that IDWR claims will be injured by the application and why at least prima facie evidence
as to why they would be injured. Then and only then should the b{u-den of proof be shifted to
Whittakers to prove that there is no legal injury. Otherwise, it requires Whittakers to chase the
phantom protestor as was addressed in Appellant’s Opening Brief.

Obviously, all records of any water right which IDWR claims to be injured by
Whittakers” application are held by IDWR. Also, IDWR is very familiar with the requirements of
addressing the conflict of rights between water rights, as it is preséntly embroiled in the Snake
River Adjudication and is required to present such evidence before the Water Court pursuant to
1.C. § 42-1401 et. seq. It simply chose not to produce any evidence at the hearing on Whittakers’
application and now is asking this Court to uphold the Director’s conjecture Vand speculation that
other downstream water rights, in a 4-5 mile stretch, may be injured. This cannot be what the
legislature intended in its requirements for transfer. Otherwise, there could be no legal transfers.

Although there‘ seems to be no cases on the subject of “burden of proof” with the same set
of facts as are now before this Court, several cases lead one to conclude that under the present
facts, the Court would concur with the above analysis. An example is found in Crow v. Carlson,
107 Idaho 461, 690 P.2d 916 (1984), where there was a party claiming they had acquired a
prescriptive right to another’s water right, which is not dissimilar to a “phantom protestor” down
stream claiming that they are now entitled to the late summer seepage from Whittakers’ present
diversions, the Supreme Court placed the burden on the “protestor” to establish that he has

satisfied all of the necessary elements in order to claim his rights to the water. Why shouldn’t this
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burden be the same in this case? Yet in the matter at hand \;ve don’t even have a water right
before us to determine its right, regardless of who was required to carry the burden.

Because IDWR and other downstream water rights failed to “appear” at the hearing and
introduce any evidence of any down stream water rights, then Whittakers certainly cannot be held
to the standard of burden of proof now claimed by IDWR. Remember that by all accounts, the
only reach of Big Timber Creek which can be affecte_d by this application is from the original
point of diversion to where Big Timber Creek and Texas Creek join, a distance of approximately
4-5 miles.

C. No Increase in Consumptive Use or Enlargement.

IDWR truly misses the point of Whittakers’ argument concerning no increase in
consumptive use by Whittakers’ transfer. It spends a considerable amount of time trying to argue
what it believes to be the intent of the transfer statutes and fails to directly address the very words
which are contained in the statutes and which clearly define what must be considered by the
Director in a determination of an increase of consumptive use.

Just as IDWR’s brief argued in a different section of its brief, “the clear language of the
statue is to be given its plain and ordinary meaning” (IDWR Respondent’s Brief, Page 25), citing
State v. Moore, 111 Idaho 854, 856, 727 P.2d 1282, 1283 (1986), this Court must give the clear
language of Idaho Code § 42-202B its plain and ordinary meaning. The legislature
unquestionably defined consumptive use as that water which is “diverted” and not water which is
no longer “diverted” or which was never diverted in the first place. Otherwise, why would the

legislature have used the word “diverted” at all. What else could it mean?
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Furthermore, IDWR’s attempt to use other state’s opinions based upon other state’s
statutes which are not identical to Idaho’s statutes cannot form a basis for a different conclusion.
A good example is found in the Supreme Court case of Sherwood v. Carter, 119 Idaho 246, 805
P.2d 452, where the Court, in its interpretation of the meaning of “informed consent” set forth
Idaho’s position on interpretation of the language of statutes:

Hence, because we have a clear, express and unequivocal legislative directive, 1.C. § 39-

4304, stating the law of informed consent, we must look directly to the language of the

Idaho statute to resolve the issue. We cannot continue to be controlled by the common

law adoption in LePelley v. Grefenson, or to be bound by the analysis of another state's

court which did not have an informed consent statute to interpret or apply. Id. at 460.

The Supreme Court then went on to rule that: “It is a basic rule of statutory construction
that, unless the result is palpably absurd, we must assume that the legislature means what is
clearly stated in the statute.” Jd. at 460. There is nothing “palpably absurd” to the notion that the
legislature intended only “diverted” water should be considered in a transfer under 1.C. § 42-222
to determine if there is an increase of consumptive use. Furthermore, the “diversion” of watef
have always been inseparably connected with the rights in water. See /n re SRBA Case No.
39576, Minidoka National Wildlife Refuge (State vs. U.S.), 134 Idaho 106, 996 P.2d 806 (1999).

In Whittakers’ opening brief, we discussed the reasons why it is clear that the legislature
required only diverted water to be used in determining “consumptive use”. However, in addition
to those arguments, we would submit that to define “consumptive use” in the manner argued by
the other parties to this action, would literally deprive a water user the right to have his water
right fully transferred, and thus deprive him of his full rights under 1.C. § 42-222, should there be

spots in his fields which receive certain un-diverted precipitation or other forms of moisture even

though the amounts of said moisture are not sufficient to adequately raise any commercial crop.
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This certainly could not be the intent of the legislature.

When is water “diverted” then? In the case of Hidden Springs Trout Ranchv. Hagerman
Water Users,1011daho 677, 619 P.2d 1130 (1980), the Supreme Court defined diversion as
follows: “we rely upon those cases which refer to diversion from the natural channel of the water,
making it sufficient, for establishing diversion, that the water flows in a different channe! than it
would have done absent intervention by the appropriator.” Id at 1133. See also Minidoka
Natienal Wildlife Refuge, supra.

The bottom line is that a previous decree of a court of competent jurisdiction has
determined that 99.2 acres of land have been watered and have a valid water right. There is no
testimony or even a claim that said water rights have been abandoned or forfeited. Therefore,
because Whittakers have applied for a transfer of the ;.entire water right and will stop diverting
any water on ﬁe 99.2 acres, then they are entitled to water 99.2 acres in the new place of use
regardless of the number of acres which remain on the original place of use which receive some
form of moisture from springs or otherwise. Therefore there can be no claim of increase of

consumptive use or expansion of use based upon the original acreage not being completely “dried

up”.

In their opening brief, Whittakers also adequately addressed the claim by Mrs. Clark and
IDWR that the acres under the new pivot are larger than the 99.2 acres under the present place of
use. The other parties to this action have failed to address Whittakers’ position that the testimony
was uncontradicted as to their being less than 99.2 acres of lands to be watered under the new

pivot because the new pivot crossed over an existing pivot with an existing water right.

Whittakers’ again submit that the Director of the Department of Water Resources has the right as
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well as obligated to grant Whittakers a water right to only the lands lying outside of the existing
pivot and thus to lands which do not exceed 99.2 acres (the “. .. in part, or upon conditions”
language of I.C. §42-222). This is not a new concept. It is done all of the time by IDWR when it
grants licenses to supplemental wells and restricts the water rights within a well to certain acres
and to a certain maximum volume and rate when used in conjunction with other licenses and
wells. By such restriction, IDWR takes any claim of increase in consumptive use completely
away.

Notwithstanding the above, even if the entire 105 to 112 (depending upon the other
-parties’ calculations) acres under the new pivot were determined to be the new “place of use”,
there cannot be an increase in true consumptive use as determined by the very concept of
. “consumptive use”. Because the original pivot has its own water right, then by definition, it has

adequate water which is being applied to a beneficial use. This means that there is sufficient
'water to grow crops already being applied by the present pivot. Any extra water could not be
consumptively used because the existing water right is supplying all the water necessarily
required to grow the crops in the overlap area. Any a&ditionai water will not be consumptively
used and will sink into the ground just as excess water from a pivot or flood irrigation sinks into
the ground and there is no increase in consumptive use and therefore no expansion of use.
D. Whittakers Do Not Have an Obligation to Benefit Downstream Users.

IDWR has cited a few late 19™ Century and early 20" Century cases in order to advance
its claim that Whittakers owe some continued certain obligation to downstream users in Big
Timber Creek. The theory [it is only a theory because we have no evidence before this Court that

downstrearn water rights even exists in Big Timber Creek, or that if they do.exist, what
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particulars exist as to each water right, including its-priority date], is that Whittakers must
continue to divert water iﬁ the early spring in order to prﬁvide a “storage” of sorts for seepage
back into the creek in the later summer months, which is claimed to have been benefitting
downstream users.

Again, in their opening brief, Whittakers have addressgd the more recent Idaho cases
wilich clearly set forth the fact that Whittakers are not obligated to provide storage for
downstream water users in this manner and which, in effect overrule the previous cases cited by
the Department. Whittakers previously cited cases are: In re: Application of Boyer, 73 1daho 152,
248 P.2d 540 (1952) and Colthorp v. Mountain. Home Irr. Dist., 66 Idaho 173, 157 P.2d 1005
(1945). Two additional cases addressing similar rights are: Linford v. Hall, 297 P.2d 893 (Idaho
1956) and Reynolds Irrigation District v. Sproat, 214 P.2d 880 (Idaho 1950). IDWR attempts to
distinguish these cases claiming that the cases deal only with “waste” waters and that they are in
some way different that other returning waters. However, Whittakers’ line of cases cited, which
have been decided after the line of cases cited by IDWR, also consistently deal with “seepage”
waters which are similar to waters which are claimed to be seeping back into Big Timber Creek
and waters which Mrs. Clark’s expert, Mr. Brockway, testified benefit the creek in the later
months of the summer. Coincidentally enough, an old lawsuit in Lemhi County between the
predecessors-in-interest to Whittakers and Mrs. Clark addressed the same line of cases. The case
was litigated in 1960 as Lloyd Clark v. Floyd J. Whjﬁaker, Case No. 4150. Attached hereto, as
Exhibit “A” is a copy of Defendant’s Reply Brief filed by the late Ralph L. Albaugh, attorney for
Floyd J. Whittaker and which make a clear and concise argument as to the relationship between

the older cases cited by IDWR and those more recent cases now cited by Whittakers.
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Even Federal Courts have concurred with Whittakers’ position herein. See U.S. v. Haga,
275 Fed. 41, at 43-44 (Idaho) and expressly approved by the Supreme Court of the United States
in /dev. US., 68 Law Ed. 407 at 412, 263 U.S. 497 at 506.

Furthermore, the 1980 case of Hidden Spring v. Hagerman, 101 Idaho 677, 619 P.2d
1130, reaffirmed the law that seepage water may be reclaimed by the appropriator, even if the
junior has using the water right for forty years and that the right is granted pursuant to the very
nature of the property right under 1.C. §42-101. Because there was an attempt in the Hidden
Spring case to draw a distinction between what is waste and what is seepage in the case [as
claimed in the present matter] the court went on to say:

As noted by the trial court, this is an ingenious distinction, but no support is found for it

in the case law. In fact, case law indicates that the opposite is true; that no distinction is

to be drawn between waste water appropriated after it has been put to irrigation use and

waste water seeping from irrigation canals. See Bower v. Big Horn Canal Assoc., 77

Wyo. 80, 307 P.2d 593 (1957) Moreover, it would be difficult to establish such a

precedent on the basis of public policy. No appropriator of waste water should be able to

compel any other appropriator to continue the waste of water which benefits the former.

Crawford v. Inglin, 44 Idaho 663, 258 P. 541 (1927). While the waste of the original

appropriator is not to be encouraged, the recognition of a right in a third person to enforce

the continuation of waste will not result in more efficient uses of water, /d. at 1133.

Even assuming, arguendo, that there is a distinction between the clear language of the
above line of cases and the cases decided prior to said cases and cited by IDWR, one needs to
look closely at who the older cases were trying to protect: In the case of Crockett v. Jones, 47
Idaho 497, 277 P. 550, (1929), the Court made it clear that if there was any protection at all it
was only a protection for “junior appropriators” and then only to a “continuance of the conditions
existing on the stream at and subsequent to the time they made their appropriations”. Id at 552.

IDWR claims that any junior water right on Big Timber Creek would be injured, in spite
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of the fact that no junior water right filed a protest or claimed any injury. However, that is not the
evidence which was produced at the hearing and is now before this Court. In fact there was no
evidence of any junior water right held or injured on Timber Creek downstream of Whittakers®
application. It is only speculation of a “paper” claim of injury by IDWR. What we do know is
that we have no Protestants downstream in Timber Creek who are parties to this action and if
there are any junior water rights downstream, they have chosen not to protest Whittakers’
application.

Because we don’t have any facts before us, can only surmise what a phantom protestor’s
claim of injury could be. The only claim of alleged “injury” by the evidence at the hearing was a
claim by Mr. Brockway that water diverted in the early spring by Whittakers would seep into the
sidehill grounds owned by Whittakers and eventually find its way down to the Timber Creek in
the late summer season, thus benefitting the volume of water in the creek during that time of the
year for downstream users. (Transcript Brockway P. 123 L. 1-12)

Therefore, again assuming arguendo, that this evidence were true: Who actually has the
right to make a claim of injury? The senior water righit holders certainly do not. Their claims of
water rights are based upon rights acquired before any diversion of Whittakers ever took place
and therefore they could not have relied upon the late summer return flows in order to establish
their rights. In fact, the only reason that Whittakers or any high water right holder can divert the
water in the first place is that the senior water users rights must be filled completely. Otherwise a
“high water” right could never be decreed. This is also consistent with the caselaw cited and
incorrectly relied upon by IDWR to argue its claim that Whittakers’ application should be

disallowed because they cannot recover their return flows.
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This then leaves junior water right holders. The interesting thing here is that junior water
right holders don’t have a right to expect these return flows either. Why? Because they are junior
to Whittakers water right, which, as was testified to, is a “high water” right and which is shut off
garly in the year after the snow runoff is gone. Therefore, any right junior to Whittakers would
only be shut off even earlier and therefore, even if there was a benefit to Big Timber Creek
during the late summer, these juniors could only watch it flow by because they certainly could
never legally divert it once their rights were shut off.

Conclusion

Protestant and Respondent, having failed to produce evidence or law sufficient to show
why Appellants are not entitled to transfer water rights nos. 74-00056 and 74-01103 to the new
point of diversion and place of use as set forth in their Application for Transfer (Transfer No.
5244). IDWR chose not to produce any evidence of any injury to any specific water user. The
record is devoid of evidence showing injuryl to any other water user. On the other hand,
Appellants have produced clear and convincing evidence that Mrs. Clark’s water rights cannot be
injured by the proposed transfer and that no other downstream water user can legally claim
injury. The evidence before this court, when correctlf interpreted under Idaho water laws, also
demonstrates that the transfer will not constitute an enlargement in the original right, is
consistent with the conservation of water resources and is in the local public interest, all as

required by 1.C. § 42-222 and related statutes.

Therefore, Appellants respectfully submit that the Final Order of IDWR be rescinded and
reversed with a directive to the Director to grant the Appellants’ application immediately, with

the restriction that no more than 99.2 new acres be watered.
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Respectfully submitted this 5" day of September, 2000.

R. Rigby

Rigby, Thatcher, Andrus, Rigby
Kam & Moeller, Chtd.

Attorneys for Appellants
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I¥ THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE CF IDPHU, IF AND FOR THE COUNTY OF LEMHI

. FyeT A 4

LLOYD CLARE,

Plaintiff
DEFUNDANT*S REPLY BRIRF
-~ .
‘ Case Yo. 4150
FLOYD J, VHITTARER,
‘Dafendant

It 1s apparent from plaintiff’s brief that plaintiff is rely-
ing, and must rely, on the case of Hall vs. Blackman, 22 Idaho, 556, This
cass is an anomaly among Idaho decisions. Ne aunthorities were ¢ited on
appeal by either party to the action, In the cpinion, comprising two
pages, not a single authority was cited irn support thereof. The rule an-
nonﬁeaé in this case is net, and has not, boen the law in Idaho for many
years, '

o Approximately thirty-five years leter while J. Ailshie, who wrote
the opinion in the Hall vs. Blackman case vas still & Justice of the 3Su-
pa‘m Court, our Supreme Court decided the case Colthorp \m-. ¥t. Hewe Irr,
Dist., 56 Idaho 173, which is cited and guoted quite extensively on pages
1 and 2 of our previcus brief., While the Coltherp vs. l&. dome Ixr. Dist,
’involvod thae ideittica.l quastions of law, aad while the atterney for ap-
pellant cited as hils first authority ian support of hir case the Hall vs,.
Blackman case as appears at page 174, this case wes not discusBed of men-
tiozmd in the long opinien which cites many authorities, This Colthorp vs,
b, Home Irr. Dist, case vpositively, clearly and completely reverses the
Hall vg. Blackman gsse, 1t is alsoc notiesable that ¥, Ailshie, who was
a member of thae Court, took no part in the Colthorp deciston., Appareatly
he did not went te affirmatively agrse to over-rule his pravious decisgion
in the Hall vs. Blacikman case; but on the other pand, if he had felt. that
tl;re iiall vE, Blackmam decision was sound, he would savtainly lve writ-
ten a dissenting cpinion in the Colthorp case. Wien the Hall vs, Blacks
nan case was eXpressly relied on by the aticrney for the appelliant ir the
Colthorp case, there could he only one reason for entirely over-looking
it and igmoring it, and ItMAKERGRIEEEd-Frem the decision -- out of def-
erence to J. Allsblie wio wasytherjaphghber of the Court,
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it page 180 of the Colthorp case appears the following sigmifi-
cant statemsnt:

*ind it is further urged that the change injures appellant

in this: That appellant would thereby be deprived of the

ese of the Lockomr waste watar.

“The injury which appellant urges against the right of respond-

eﬁts to change tho point of diversion and place of use of the

Lockman water is not the kind of an injury that will prevent

the making of the change.”

In ather words, the fact that the plaintiff in the instant case
may not be able to obtain the waste water from defendint’s land is not such
an injury as ip contemplated by the deeisions of our court. -

This case is in 1ine with a long line of decisicns covaring waste
vater, scepage and retuxn Flow in the State of Idaho, Meny cases eppeared
in our former brief and if not eited in our former brief, they were clted
and gquoted from in the opinions which we did cite

_ ¥hile the Colthorp case directly and positively over-rules the
Hall vs. Bleckman cass, other decisions randered by cur Suprene Court
prior to that time had in effect repudisted the doctrine cnuncisted in
the Hell vs, Blackman cage, such 25 in re Robinscn, 51 Idaho 452, ard oth-
exr cases elted in our former brief.

Plaintiff cleims thet the Robinson case 18] in point bocause
Section 42-108, I,C, relatinc to the chanrge 1in point of diversion and
place of use expressly coxvepts fherefron irrigaticon systems operating
under the Carey 3ct. This contantion of plaintiff is whollr srroneous,
This Sectien 42-108, I.C, was smended in 1243 to rrov1ﬂ@ that 5 water
user could not move hie water without the consent of the 4oa*u cf 41-
rettors of his ganal company or irrigaticn district and in that amanh-
ment, it was provided that the azet should not apply to Carey lct wiater
righta. This provigion as te Carey Act water rights was excepted in the
statute beczuss the transfer of water is expressly providsd for in Jec-
tion 42-2503, I.C. der ¥ general Carsy fct law, Two sections of the
statute wotld have conflicted if Carey Act water rights had net Soeen -2x-
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cepted from Section 42-108, I.C. At the time the RobinSon case was
degidsd, Section 42-108, I.{. was Section 41-108, IiC.A, OSaection 41-108
1.0.A, made no exception zs te water rights under the Carsy Act, It
was a gensral law appiylng to all water rights and the Robinsen caszae

a5 dgoided under that law, is squarely in point,

In the casg Sebern vs. boore, 44 Idpho 41C, at P, 418, and in
the case Crawford wa, Ingliin, 44 Idaho 663, ai P. 659, our cowrt alaw;
 ip gffeoci, repudiated tne Mall vs, Blackman decision,

Plaintiff ziso citos and quotes from the case Wood “ivar Power
v3. Ariwosn, 37 Idaho 345, This case 18 not in point. It does not in-
volve any waste water, scopage or return Slow., The water user in that
ce8a xq:tintained his divorsion works below‘ the powasr compeny’s power
plant, é'mri they used kis watasr to operate ’chéir power plant. Ha attempt+
ed # change the point of diversiem so as to divert his water in the
powsr company®s forebsy above the puver pla.ni, ‘and thereby deprive the
powar coapany of the flow of the weter so diverted by the water user.
This weter snld generute approximately 8 h.p. and the change in point
of diversior reduced the paowsr output of the plaintiff’s plant. R

It is the settled law in this staie tf‘.at the water usey may use
hiz waste water as he sees fit end that 2 subseguent appropriater has no
vasted right in the waste water. It is also the settled law in this state
that the deprivation of the use of waste water or return flow 15 notihe
kind of ar injury that will preveat the dhange in place of use, This
point is expressly discussad and deecided in tho Colthorp caze at the bot-
tem of page 186 of the opinilon.

In writing tht reply brief, we are not ubadndful of the fact
that it has been the policy of qur Supreme Court throughout the years to
sncourage a. hearing on the merits so that all of the facts may be be-
fore the court. YWe think a trial of this case will be a waste of time
for the court, the attornsys and a waste of time and woney for our eli-
ents, and that if plaintiff established by competent proof every fact
dleged in his complaint, the judgment must still we for the defendant.
Howevar, 1f there is a serious gquestion in this Court’s mird, we would
rether have the faots prasen%aft o the Court and final decision render-

FiLMiE

ad after the ovidence is adduﬁ%dmr%t%sﬁ'} n’%han incur the expense to our
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‘cliants invelved in an appeal to the Swpreme Court.

Along this line of thought, it will be cbhesryed, hewever, that
ths Colthorp cise way decided on demurrers which were sustained and judge
ment of dismissal entered thereon.

The Colthorp case alse cited and approved in re Boyer, 73 Idaho
152 at P. 162 and 183,

, For other autherities in support of ocur position, we respectfally
refer the Caourt to our Erief previously filed herein, - ' |
- | Respectfully subnitted,

s RALPH L, ALBAUGH -

Of Albaugh, Blosm & Smith
Attorneys for Defendant
Addresa: Idahe Falls, Idaho

I Bowautt, a secretary in the firm of Albaugh, Bloem &
Baiih do moreby cortify that I did mail a copy of ihe withis
Defendant’s Reply Brief to Furey & Furey, Salmon, Idaho,oat—

torneys for plaintiff, on this 23rd day of November, 1950,

g June Bewcutt

MICROTFILMED
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: qusrtar, and the southwest guarter, acd the west half of the south-

: east quarter of BSoction Yourtean [14) im T». 16 N. R, 25 E. B. 11,

S her right thercio w date from Awgust 13, 19519, e

That the defondant Semuel B, Chandler ir entitled to the ust

of Two cubie fect per sceond of time, or 100 inches of the waiers of

Timber Creek for the purpose of {rrigating a certaln strip of lafd .

doscribed am follows: DBeglnning at Cormer No. 1, a quorizite roek

Murked H-l, whenoe Forest Serviee Monument Lears 8. 130 300 W 6.50

chains, extending thebce

$. 60 W. 32 chaina: thence B, 72¢ E. 19

chains: thenee 8. 280 W. 23 claijue; thepce S, 720 . 10 cbalns thenes

N. 300 30 E. §6.20 chnaing; theece N. 720 W. 46 chaius to place of

bezinning with vavialion 1%9c 40° E. Snid Foreat Service Monument a-

bove refered to consisia of a quartzite rock whunte the southwedt

carber of Township 15 N. R. 26 B. bears N. 6o 15’ W. §3 chuins.

Said tract comprising 162 acres. His right thercto to date from Maey

lsc., 1910,

Thal the defendant Willlurm 3. Jones is ¢utitlad to the vse of

One and opetenth (1.17 cubic feet per second of lime, or &0 inches —_—

of the walors of Timbtor Creck, apd wighty xzix hundrediha [.R8) ot a

culle foot per secoBd of Lime, or 43 Inches of the waetrs of lee

Creek, for the purpose of Irvigatlug o atrip of lumd described us fol-

Iows: A strip of unsurveyed land extanding fromin the mouth of Lee

Crezle, down the morth braveh of Titnber Croek a distance of  oue

mile, the same being one fourth of a milo in width, aud including Lhe

land on Ekoth sides of sald Timder Crcuk: his right ‘therclo 1o date

frow May 17, 1909,

L SAOFILMED
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RECEIVED ey
Jerry R. Rigby SEp 1 2000 -
RIGBY, KAM & MOELLER, Chartered
25 North Second East
P.O. Box 250

Rexburg, Idaho 83440
Phone: 208 356-3633

Attorneys for Applicant-Appellant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF LEMHI

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 5244 IN THE NAME OF )
JAMES AND/OR PAULA WHITTAKER )
) Case No. CV 00-009
: )
JAMES AND/OR PAULA WHITTAKER, )
' )] MOTION FOR EXTENSION OF
Applicant-Appellant, ) TIME TO FILE APPLICANT-
) APPELLANT’S REPLY BRIEF
vs. )
)
IDAHO DEPARTMENT OF WATER )
RESQURCES, )
)
Respondent. )
)

COMES NOW the Applicant-Appellant, James and/or Paula Whittaker, by and through
its undersigned counsel of record, pursuant to Rule 84(t) and 84(x) of the idaho Rule of Civil
Procedure, and Rule 34 (e) of the Idaho Appellate Rules, and moves this court for an extension

of time until September 6, 2000 for filing of its Reply Brief in this appeal.

MOTION FOR EXTENSION OF TIME TO FILE APPLICANT-APPELLANT’S REPLY

BRIEF - Page 1
FAWPESE\WHITTAKE.MOT MICROFILMED

JaN 12 200



This motion is based upon the affidavit of counsel filed herewith.

DATED this 29" day of August, 2000.

[

ey

MOTION FOR EXTENSION OF TIME TO FILE APPLICANT-APPELLANT’S REPLY

BRIEF - Pape 2 ‘
FAWPSSB\WHITTAKE.MOT MICROFILMED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 29" day of August, 2000, a true and accurate
copy of the foregoing was sent by U.S. Mail, postage prepaid, to the following:

Documents served: MOTION FOR EXTENSION OF TIME TO FILE APPLICANT-
APPELLANT’S REPLY BRIEF

AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR
EXTENSION OF TIME TO FILE APPLICANT-APPELLANT’S
REPLY BRIEF

(PROPOSED) ORDER GRANTING EXTENSION OF TIME TO
FILE APPLICANT-APPELLANT’S REPLY BRIEF '

Persons served: PHILLIP J. RASSIER
Deputy Attomey General
P.O. Box 83720
Boise, ID 83720-7920

KENT W. FOSTER

Holden, Kidwell, Hahn & Crapo, PLLC
330 Shoup Ave., 3" Floor

P.O. Box 50130

Idaho Falls, ID 83405-0130

MOTION FOR EXTENSION OF TIME TO FILE APPLICANT-APPELLANT’S REPLY

BRIEF - Page 3
FAWPSSB\WHITTAKE.MOT MICRO® LMED

JAK 12 200
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Jerry R. Rigby

of RIGBY, THATCHER, ANDRUS,
RIGBY, KAM & MOELLER, Chartered

25 North Second East

P.O. Box 250

Rexburg, Idaho 83440

Phone: 208 356-3633

Attomeys for Applicant-Appellant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF LEMHI

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 5244 IN THE NAME OF )
JAMES AND/OR PAULA WHITTAKER )
) Case No. CV 00-009
)
JAMES AND/OR PAULA WHITTAKER, )
) AFFIDAVYIT OF COUNSEL IN
Applicant-Appellant, ) SUPPORT OF MOTION FOR
) EXTENSION OF TIME TO FILE
V8. ) APPLICANT-APPELLANT’S
) REPLY BRIEF
IDAHO DEPARTMENT OF WATER )
RESOURCES, )]
)
Respondent. )
)

STATE OF IDAHO, )
sS.
County of Madison. )

JERRY R. RIGBY, being first duly sworn, deposes and says:
1. Tam the attorney for the Applicant-Appellant James and/or Paula Whittaker in the

above entitled matter,

AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR EXTENSION OF TIME TO
FILE APPLICANT-APPELLANT’S REPLY BRIEF - Page |
FAWPG\SB\WHITTAKE.AFF MICROFILM ED

SAN 1 2 2805
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2. That the Reply Brief of the Applicant-Appellant is due August 31, 2000.

3. Appellant has not previously requested an extension of time in this matter.

4. That counsel for Applicant-Appellant has had an emergency Section 1031 Contract of
Exchange required to be closed which your affiant had not anticipated prior to last week.

5. Your affiant believes that an extension of one week, to and including September 6,
2000, is reasonable and necessary extension.

6. I have communicated this request to counsel for the other parties and received no
objection to the extension of time.

7. 1am reasonably assured that Applicant-Appellant’s Reply Brief will be timely filed on
or before September 6, 2000 should this request be granted.

Dated this 29" day of August, 2000.

R. Righy
ttormey for Applicant-Appellant

Posale 72 Miaflesss
Notary Public for Idaho /’_
Residing at Rexburg, Idaho

My Commission Expires: &_». 004,

AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION FOR EXTENSION OF TIME TO

FILE APPLICANT-APPELLANT’S REPLY BRIEF - Page 2
FAWPG\SBAWHITTAKE.AFF M’CROFILME D

JAN 1 2 2009



IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF LEMHI

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 5244 IN THE NAMEOF )
JAMES AND/OR PAULA WHITTAKER )
) Case No. CV 00-009
)
JAMES AND/OR PAULA WHITTAKER, )
) ORDER GRANTING
Applicant-Appeliant, ) EXTENSION OF TIME TO FILE
) APPLICANT-APPELLANT’S
Vs, ) REPLY BRIEF
)
IDAHO DEPARTMENT OF WATER }
RESOURCES, )
)
Respondent. )
)

The Applicant-Appellant, James and/or Paula Whittaker, having filed a Motion for
Extension of Time for Filing Applicant-Appellant’s Reply Brief with supporting Affidavit, and it
appearing appropriate that Applicant-Appellant be allowed the requested extension of time.

IT IS HEREBY ORDERED that the time to file Applicant-Appellant Reply Bried is
extended to September 6, 2000.

DATED this day of , 2000.

James C. Herndon
District Judge

ORDER GRANTING EXTENSION OF TIME TO FILE APPLICANT-APPELLANT’S REPLY
BRIEF - Page 1

FAWPSSBA\WHITTAKE.ORD

MICROFIL My,
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STATE OF IDAHO, IN AND FOR THE COUNTY OF LEMHI
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TRANSFER NO. 5244 IN THE NAME OF

JAMES AND/OR PAULA WHITTAKER

JAMES AND/OR PAULA WHITTAKER,
Applicant-Appellant,
Vs,

IDAHO DEPARTMENT OF WATER
RESOURCES and BEVA LUE CLARK,

Respondents,
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Case No. CV-00-009

RESPONDENT'S BRIEF

S

74__ 000§¢

BRIEF OF RESPONDENT IDAHO DEPARTMENT OF WATER RESOURCES

Appeal from the Idaho Department of Water Resources
Karl J. Dreher, Director

Jerry R. Rigby

RIGBY THATCHER ANDRUS
RIGBY KAM & MOELLER, Chartered
25 North Second East

Rexburg, ID 83440

Attorney for Applicant-Appellant

Kent W, Foster

HOLDEN KIDWELL HAHN & CRAPO,
PLLC ,

330 Shoup Ave., 3™ Floor

P.0. Box 50130

Idaho Falls, ID 83405-0130

Attorney for Protestant-Respondent

Phillip J. Rassier (ISBN 1750)
Deputy Attorney General
Department of Water Resources
1301 N. Orchard St. (83706)
P.O. Box 83720

Boise, ID 83720-0098
Attorney for Respondent IDWR
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STATEMENT OF THE CASE

A. Nature of the Case

This case is an appeal from an administrative decision of the Idaho Department of Water
Resources (“IDWR” or the “Department’) denying an application to transfer two irrigation
water rights. The Appellant, James and/or Paula Whittaker ("Whittaker” or "applicant”) filed the
transfer application with IDWR. The application proposes to change the place of use and point
of diversion for two water rights from Big Timber Creek. Big Timber Creek is a tributary to the
Lemhi River and flows in a northerly direction toward the town of Leadore, Idaho. The two
water rights are appurtenant to 99.2 acres of land located in a high mountain meadow about 4
miles south of Leadore. A local water user, Beva Lue Clark (“Clark” or “protestant™) protested
the transfer application before the Department. The Department denied the transfer application
upon determining that Whittaker failed to show that the original right would not be enlarged and
that the transfer would not cause injury to other water rights.

The appeal challenges the Department’s denial of the transfer. The appeal raises issues of
fact and law. Whittaker argues that the Department wrongly determined that the proposed
transfer would increase the historical consumptive use of the original water rights. Whittaker
also asserts that the protestant did not prove that the transfer would cause injury. IDWR's
position on appeal is that it properly determined the facts in this case and that it correctly

applied the applicable law to those facts.
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B. - Course of the Proceedings

On March 30, 1998, Whittaker filed Application for Transfer No. 5244 with thel
Department, seeking to change the place of use and point of diversion of water right nos. 74-
00056 and 74-01103. R. pp. 1-12. The Depariment published notice of the application pursuant
to. R.p. 14. Beva Lue Clark, protested the transfer application on May 4, 1998. R. p. 15.

The Department conducted two pre-hearing conferences in the matter on June 23, 1998
and March 15, 1999. R. pp. 22, 24 and 26. The Department conducted a hearing on the
protested transfer application on April 7, 1999 at the Department’s offices in Idaho Falls. R. p.
26. Thereafter, on May 17, 1999 the hearing officer issued a Recommended Order proposing
denial of the transfer application. R. pp. 38-45. The hearing officer recommended denial of the
application due to the applicant’s failure to show that the original rights would not be enlarged
and that the transfer would not cause injury to other water rights. R. p. 44.

Whittaker filed "exceptions” to the hearing officer’s recommended order accompanied by
a supporting brief on June 7, 1999. R. pp. 56-67. The protestant filed a response to the
exceptions on June 29, 1999. R. pp. 68-72. Pursuant to L.C. § 67-5246, the director of IDWR
reviewed the recommended order, the exceptions and the response to the exceptions and issued a
Final Order on December 20, 1999. R. pp. 75-86. The final order denies the transfer application
for the reasons stated in the recommended order. R. p. 8§6. Whittaker filed a notice of appeal to

the district court on January 12, 2000.

+ 2 s ..
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C. Statement of Facts

Whittaker owns 2 parcel of land in Lemhi County, Idaho, just south of the town of
Leadore, Idaho. Appurtenant to this property are two decreed water rights with points of
diversion on the upper reaches of Big Timber Creek. Water right no. 74-00056 for 2.0 cfs is
appurtenant to 75 acres of land and has a priority date of May [, 1910. This right has two
authorized points of diversion, one on Big Timber Creek and one from an unnamed tributary to
Big Timber Creek. Water right no. 74-01103 for 0.48 cfs is appurtenant to 24.2 acres and has a
priority date of November 19, 1922. This second right has a single point of diversion on Big
Timber Creek. The total acreage authorized for irrigation under the two water rights is 99.2
acres.

The irrigated land from which Whittaker wants to move the decreed water rights consists
of parts of two homestead entries referred to as "the homesteads.” The land is typical of high
mountain meadow, being rough, rolling in nature with high spots and low areas. The water
used to irrigate the land originates from a combination of sources, including the two diversions
on Big Timber Creek, the unnamed tributary, flow from 6 to 8 springs, and diffused subsurface
water. Tr. pp. 25, 110-111; R. pp. 75, 77, 82-83. A determination of the specific land irrigated
from a specific water source would be difficult if not impossible due to the nature of the land
and the method of irrigation, which is termed “wild flooding.” R. p. 82-83, Finding of Fact No.
9. Under this method of irrigation, water is tumed on in the spring and continues to be diverted

until shut off in early July every year in order to satisfy more senior priorities on the system.
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Under the transfer application filed on March 30. 1998, Whittaker seeks to change the
point of diversion and place of use of the two decreed water rights. R. pp. 1-2. The appliéation
proposes to close off the two currently authorized diversions from Big Timber Creek and
instead divert the water from the stream approximately 4.5 miles downstream (northerly) at
another existing diversion on Big Timber Creek. From this point, the water would travel
approximately two miles in an easterly direction through an existing ditch and pipeline owned
by the applicant to a proposed new pivot located adjacent to other lands currently served by this
existing conveyance system. The new pivot, with an attached end gun, covers approximately
1250 feet and is capable of irrigating from 105 to 112 acres including an overlap of 17 acres
covered by another existing pivot operated by the applicant. R. p. 76. Whittaker testified that
he planned to irrigate the overlapping lands under both systems. Tr. p. 45, L. 6-10; R. p. 76.

The basis of the protest. filed by Clark involved water rights held by Clark on Texas
Creek, which flows parallel to Big Timber Creek. R. p. 15. Both streams flow in a northerly
direction, toward Leadore where they join to form the Lemhi River. Maybelle Elisworth also
holds water rights on Texas Creek, senior to those of Clark. The Ellsworth’s water needs are

partially filled with water diverted under another right on Big Timber Creek. However, use of

the Ellsworth rights are such that, to the extent irrigation needs are not satisfied by water

diverted from Big Timber Creek, the diversions from Texas Creek may be increased to fill those
needs. R. p. 84 (Finding of Fact No. 15). If there were not enough water in Texas Creek to
satisfy both the Ellsworth and the Clark rights, then the Clark rights would be reduced or shut

off in order to satisfy the senior rights of Ellsworth. Id.
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Protestant Clark maintains that use of water under the proposed transfer would enlarge
the Whittaker’s use of Big Timber Creek water. This enlarged use, according to Clark, would
make less water available for diversion to Texas Creek under the Ellsworth rights. As a result,
Ellsworth would need to divert more water from Texas Creek to fill her rights, thus causing
Clark’s junior rights to be diminished or shut off earlier in the im"gation season than otherwise
would occur. /d. The evidence in the record demonstrates that the hydrologic basis for Clark’s
concern is valid, however, there is conflicting testimony over the likelihood of such a result ever
occurring. Tr.p.90,L. 18-25,p.91,L. 1, p. 124, L. 6-13.

The record demonstrates that a significant portion of the lands currently irrigated under
the water rights sought to be transferred would not be dried up. Consequently, the consumptive
use of water would be increased under the proposed transfer. R. p. 84 (Finding of Fact No. 18).
Expert testimony, provided by Dr. Charles E. Brockway, showed that if all the diversions from
Big Timber Creek and the unnamed tributary were discontinued, only about 30 or 40 acres of

land would actually be dried up due to water provided by the numerous springs flowing on the

land. Tr.,p. 111, L. 6-12.

Additionally, a portion of water diverted and not consumed by crops at the new place of
use would return to the systemn downstream of locations where return flows resulting from
diversions under the water rights currently return to Big Timber Creek. R. p. 84 (Finding of
Fact No. 18). Also of significance is the fact that the proposed point of diversion is 4.5 miles
downstream and the water must be conveyed two miles further before applicatien, resulting in a

considerably more transmission loss that would not reenter either the Big Timber Creek or
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Texas Creek surface systems until at or below Leadore. Tr. p. 125, L. 2-7: R. p. 84.
Consequently, if the transfer is approved, substantial return flows would be “lost” for use by
downstream holders of junior water rights. R. p. 77.

In addition to the potential injury to the protestant’s rights caused by the enlargement in
use of Big Timber Creek water, there is substantial evidence to show that the proposed transfer
would injure other appropriators. Such injury would occur because the portion of water
diverted and not consumed by crops at the new place of use would return to the system
downstream of locations where return flows originating from diversions under the water rights

currently return to Big Timber Creek. R. p. 77.
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ISSUES PRESENTED ON APPEAL

IDWR suggests that the five issues presented by the Appellant may be encompassed in
the following two issues:

1. Did IDWR err in concluding that the proposed transfer would result in an
enlargement in use of the original water rights?

2. Did IDWR err in concluding that the proposed transfer would cause injury to
other water rights?
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STANDARD OF REVIEW

Judicial review of a final decision of the director of IDWR is governed by the provisions
and standards set forth in the Idaho Administrative Procedure Act (IDAPA), chapter 52, title 67,
Idaho Code. I.C. § 42-1701(4). Under IDAPA, the court reviews an appeal from an agency
decision based upon the record created before the agency. 1C. § 67-5277 (1995) Dovel v.
Dobson, 122 Idaho 59, 61, 831 P.2d 527, 529; University of Utah Hosp. v. Board of Comm’rs. of
Payette Co., 128 Idaho 517, 915 P.2d 1375 (Ct. App. 1996). The court sha_ll not substitute its
judgment for that of the agency as to the weight of the evidence on ques.tions of fact. 1.C. § 67-
5279;Castaneda v. Brighton Corp., 130 Idaho 923, 925-26, 950 P.2d 1262, 1264-65 (1998). The
court shall affirm the agency decision unless the court finds that the agency’s findings,
inferences, conclusions, or decisions are in violation of constitutional or statutory provisions; in
excess of the statutory authority of the agency; made upon unlawful procedure; not supported by
substantial evidence on the record as a whole; or arbitrary, capricious, or an abuse of discretion.
1.C. § 67-5279 (3); Howard v. Canyon County Bd. of Comm’rs., 128 Idaho 479, 915 P.2d 709
(199.6); Willig v. State, Dep’t of Health & Welfare, 127 Idaho 259, 899 P.2d 969 (1995). The
agency action shall be affirmed unless substantial rights of the appellant have been prejudiced.
L.C. § 67-5279(4); Angstman v. City of Boise, 128 Idaho 575, 917 P.2d 409 (Ct. App. 1996). If
the agency action is not affirmed, it shall be set side, in whole or in part, and remanded for
further proceedings as necessary. LC. § 67-5279(3); University of Utah Hosp. v. Board of

Comm’rs. of Ada Co., 128 Idaho 529, 915 P.2d 1387 (Ct. App. 1996).
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ARGUMENT
Introduction

The right of an appropriator to change the place of use, purpose of use, or point of
diversion of a water right is recognized under Idaho law. See 1.C. § 42-108 and 42-222.
However, this right is not absolute. See Washington State Sugar Co. v. Goodrich, 27 Idaho 26,
42-43, 147 P. 1073, 1078-79 (1915) Although now codified in all prior appropriation states, the
right to transfer has always been a qualified right subject to a number of limitations or
conditions. See 2 Waters and Water Rights, § 16.02 (Robert E. Beck ed., 1991). In Idaho, I.C. §
42-222, sets forth the criteria governing the right of an appropriator to transfer a water right and
provides, in pertinent part, as follows:

The director the department of water resources shall examine all the evidence and

available information and shall approve the change in whole, or in part, or upon

conditions, provided (1) no other water rights are injured thereby (2) the change

does not constitute and enlargement in use of the original water right (3) the

change is consistent with the conservation of water resources within the state of

Idaho and (4) is in the local public interest . . ..

I.C. §42-222 (1)

In addition to making the right to effectuate a transfer conditional, all western states
require administrative or judicial approval of a transfer. And, in nearly all of the western states,
including Idaho, the burden is on the proponent of the transfer to prove that the conditions
imposed by the state have been met. George A. Gould, Water Rights Transfers and Third-Party

Effects, 23 Land & Water L. Rev. 1, 20 {1988). The Idaho transfer statute is consistent with

those of the other prior appropriation states. The following argument asserts that IDWR has
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properly complied with both the letter and the spirit of Idaho’s transfer statuté in denying
Transfer Application No. 5244,
1 IDWR PROPERLY DETERMINED THAT THE PROPOSED
TRANSFER WOULD RESULT IN AN ENLARGEMENT OF THE
ORIGINAL WATER RIGHTS.

Whittaker challenges IDWR’s conclusion that the proposed transfer will result in an
enlargement in vuse of the origirnal water rights. Pursuant to L.C. § 42-222(1), the director shall
approve a transfer provided, inter alia, “the change does not constitute an enlargement in use of
the original water right.” Contrary to Whittaker's assertions, the record contains substantial
evidence that enlargement would occur in terms of an increase in the total acreage irrigated, and
especially in terms of an increase in the amount of the historical consumptive use under the water
rights. Taken together, the evidence of enlargement provides a clear and sufficient legal basis

for IDWR to deny the transfer application.

A. The evidence shows that the transfer would result in some increase in
irrigated acreage.

A change 1n use that results in an increase in irrigated acreage under the existing water
right constitutes an enlargement in use and is prohibited by L.C. § 42-222. See Lynne K;ogh—
Hampe, Injury and Enlargement in Idaho Water Right Transfers, 27 Idaho L. Rev. 249, 275
(1990-91) (asserting that I.C. § 42-222 clearly establishes that an expansion of irrigated acreage
is an enlargement and that such enlargement is prohibited). In Idaho,

[t]he term enlargement has been used to refer to any increase in the beneficial use

to which an existing water right has been applied, through water conservation and
other means. See [.C. § 42-1426(1)(a). An enlargement may include such events
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as an increase in the number of acres irrigated, an increase in the rate of diversion
or duration of diversion.

In re SRBA Case No. 39376, Fremont-Madison Irrigation District and Mitigation Group v.
Idaho Ground Water Appropriators Group, 129 Idaho 454, 458, 926 P.2d 1301, 1305 (1996).
See also Vineyard Land & Stock Co. v. Twin Falls Salmon River Land &Water Co., 245 F. 9, "
Cir. 1917) (holding that an appropriator could not subsequently apply decreed water to additional
lands not diligently prepared for beneficial use, despite a showing that the water was appurtenant
to such lands under the original decree).

Though not in the context of a transfer proceeding, an enlargement in irrigated acreage
was at issue before the Idaho Supreme Court in Hall v. Blackman, 22 Idaho 556, 126 P. 1047
(1912). The plaintiff sought to enjoin the defendant from spreading water decreed and
historically appiied to a particular parcel of land to approximately ten acres of new land recently
acquired by the defendant. Finding that the appii(:ation of water by the defendant to the new
lands deprived the plaintiff of the benefit of seepage, percolation and waste water when used
upon lands under the original decree, the Idaho Supreme Court upheld the decision of the trial
court perpetually enjoining the defendant from irrigating the recently acquired tract. 22 Idaho at
558, 126 P. at 1048. |

In the present case, Whittaker has applied to change the point of diversion and place of
use of two water rights. The two rights are appurtenant to 99.2 acres referred to as the
“homesteads.” The proposed transfer would move the water right to a new location some four

(4) miles downstream from the original location. The evidence shows that the irrigation pivot
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proposed for use at the new location is capable of irrigating between 1035 and 112 acres. Were
the transfer approved, the water right decreed and used to irrigate the 99.2 actes at the
homesteads would be diverted and applied to a minimum of 105 acres at the new location. By
definition this would constitute an enlargement in irrigated acreage and is prohibited by 1.C. §
42-222.

B. The evidence shows that the transfer would result in a2 change in retum
flows and an increase in consumptive use.

* In addition to considering any increase in irrigated acreage, 1.C. § 42-222(1) prbvidcs that
“the director may consider consumptive use, as defined in section 42-202B, Idaho Code, as a
factor in determining whether a proposed change would constitute an enlargement in the nature
of use of an original water right.” Contrary to the assertions of Whittaker, the director properly
determined that consumptive use would be increased under the proposed transfer.

Although case law in Idaho does not specifically address the issue of consumptive use as
it relates to a section 42-222 transfer proceeding, Idaho courts have addressed consumptive use
as it relates to effects on return flows and on the relate;l concept of beneficial use. The well-
established rule throughout prior appropriation states is that a junior appropriator is entitled to
the maintenance of stream conditions in existence at the time of the junior's appropriation. Wells
A. Hutchins, | Water Rights Laws in the Nineteen Western States 1, 577 (1971). With respect to
the law in Idaho, Hutchins states:

However, after recognizing this general rule, the Idaho Supreme Court felt

concerned that in some situations this might not afford adequate protection to the

junior. ‘So we now declare and determine the rule, generally applicable, to be
that junior appropriators have a vested right to a continuance of the conditions
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existing on the stream at and subsequent to the time they made their

appropriations, and that no proposed change in place of use or diversion will be -

permitted when it will injuriously affect such established rights.” [emphasis

supplied].
Id. (citing Crockett v. Jones, 47 Idaho 497, 503-504, 277 P. 550, 552 (1929)). Thus, in an effort
to protect junior appropriators, the focus in a transfer proceeding is on the preservation of flow
regimes; and this is particularly true on heavily appropriated streams. See Gould, supra, at 22.

To this end, the notion of consumptive use, or “historical consumptive use,” is typically
employed as the measure of the right that may be transferred. See 2 Waters and Water Rights,
supra, § 16.02(b) at 277. An excerpt from a Colorado case is instructive on this issue:

[O]nce an appropriator exercises his or her privilege to change a water right . . .

the appropriator runs a real risk of requantification of the water right based on the

actual historical consumptive use. In such a change proceeding a junior water

right . . . which had been strictly administered throughout its existence would, in

all probability, be reduced to a lesser quantity because of the relatively limited

actual historical use of the right.
Pueblo West Metropolitan District v. Southeastern Colorado Water Conservancy District, 717
P.2d 955 (Colo. 1986). The Wyoming courts follow this same principle, limiting the amount of
water that may be reallocated under a transfer to the historic beneficial consumptive use. See
e.g., Basin Electric Power Cooperative v. State Board of Control, 578 P.2d 557 (-Wyo. 1978).

In general, consumptive use may be defined as “diversions less returns.” 2 Waters and
Water Rights, supra, § 16.02(b) at 277. In Idaho, consumptive use is defined as “that portion of
the annual volume of water diverted under a water right that is transpired by growing vegetation,

evaporated from soils, converted to nonrecoverable water vapor, incorporated into products, or

otherwise does not return to the waters of the state.” 1.C. § 42-202B. Thus, *any act that
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increases the quantity of water taken from and not returned to the source of supply constitutes an
increase in historic consumptive use.” 2 Waters and Water Rights, supra, § 16.02(b) at 277.
Likewise, any act that reduces the return flows historically relied upon, or that in any way alters
the flow regimes others have become dependant upon in the exercise of vested water rights, may
be considered an increase in consumptive use. The law in Idaho, as it has been both statutorily
enacted and judicially applied, operates to preserve such flow regimes when an appropriator
seeks to exercise a change in the place of use or point of diversion of an otherwise valid. water
right.

In Last Chance Min. Co. v. Bunker Hill & S. Mining & Concentrating Co., 49 F. 430 (D.
Idaho 1892), the defendant had attempted to change the location at which waters appropriated for
the operation of a mill returned to the stream. The court found that the defendant for in excess of
three years had appropriated the water and allowed it to return to the stream in such a way that
the plaintiff had come to rely upon it for his own appropriation. The court perpetually enjoined
the defendant from changing the usage of his water right in any way that interfered with the
plaintiff’s exercise of his junior water right. 49 F. at 435. Similarly, in Hall v. Blackman,
discussed supra, the plaintiff complained when the defendant began to move water from lands to
which the water was originally decreed to other newly acquired lands. 22 Idaho 556, 126 P.1047
(1912). The Idaho Supreme Court in Hall upheld the decision of the trial court preventing the
change in place of use because it would have deprived the plaintiff from making use of the
seepage, percolation and waste water associated with the defendant’s water use upon the lands to

which the water right was originally decreed. 22 Idaho at 5358, 126 P. at 1049.
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In the present case, IDWR's decision to deny the Whittaker transfer is based on the
finding that the change in place of use and point of diversion would alter the stream conditions
to the detriment of junior appropriators. The reason for the conclusion that stream conditions
would be altered is twofold and derives from the following facts.

First, the transfer proposed to move the point of diversion some four and one-half (4.5)
miles downstream from the current point of diversion and then to convey the water another two
miles via ditch and pipeline before using the water to operate an irrigation pivot at the néw'
place of use. The record contains credible evidence demonstrating that under the proposed
transfer water diverted and not consumed at the new location would retumn to the system
downstream of the locations where return flows now occur on Big Timber Creek under the
current usage. See Tr. p. 124, L. 14-24; R. pp.77 and 84, Finding of Fact No. 18. In addition,
the evidence showed that the transfer would result in considerably more transmission loss that
would not reenter either the Big Timber Creek or Texas Creek surface systems until at or below
Leadore. See Tr. p. 125, L. 2-7; R. p. 84. Consequently, if the transfer were approved,
substantial return flows would be “lost” for use by downstream holders of junior water rights.
See R. p. 84, Finding of Fact No. 8. |

The second effect on stream flow that would be caused by the proposed transfer stems
from the increase in consumptive use that would result from use of water at the new location.
The evidence presented shows that the 99.2 acres currently irrigated at the homesteads is
partially sub-irrigated by the flow from 6 to 8 springs. Expert testimony provided by Dr.

Charles E. Brockway showed that if the transfer were approved and all the diversions from Big
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Timber Creek and the unnamed tributary were shut off. only about 30 or 40 acres of land would
actually be dried up, due to the continued watering provided by the flowing springs. Tr. p. L 11,
L. 6-12 ("if you ceased all diversions on here, you probably would not dry up more than 30 or
40 acres™). In other words, 50 to 60 acres of land at the authorized place of use currently
receives most of its consumptive water requirements irrespective of the diversions from Big
Timber Creek. This fact indicates that the consumptive use of the water rights diverted and
applied to the land at the current place of use is significantly less than would be expected were
the water diverted and applied at the new location where no such springs exist. This increase in
consumptive use is a proper basis on which to deny the transfer.

In sum, the law in Idaho prohibits a transfer where such transfer would result in an
enlargement of the original water right. Idaho Code § 42-222(1) authorizes the director to
consider consumptive use as a factor in determining whether a proposed change constitutes an
enlargement. The record contains sufficient credible evidence of two sources of enlargement
that would be occasioned by the proposed transfer. First, the evidence shows that the transfer
would result in an increase in the number of acres irrigated. Second, the evidence shows that
under the transfer there would be an alteration in flow regimes caused by: (1) a loss of retum
flows to sections of the stream that have historically benefited from the use of water on the
lands to which the water is currently appurtenant; and, (2) an increase in the consumptive use
under the water rights due to differences in the natural conditions of the lands existing at the

present place of use and the proposed place of use under the transfer application. Based on
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these findings of fact demonstrating an enlargement in the use of the water rights, the
Department properly denied the Whittaker transfer application.

C. IDWR'’s determination of enlargement is consistent with the case law and
with the principles of the prior appropriation doctrine.

Whittaker asserts that there would be no enlargement under the transfer, or in the
alternative, that IDWR has undermined the intent of the legislature by taking into consideration
factors irrelevant to the transfer proceeding. @erﬁrst contends that no other
appropriators, including protestant Clark, has a right to rely on the return flows generated by use
of the water on the@aker’s land. Second, @contends that [IDWR has misapplied
the definition of consumptive use in the transfer proceeding.

@Roints to two Idaho cases to support the contention that downstream junior
appropriators are I:(;.)[ entitled to the return flows generated by other appropriators in the use of
their rights: Colthorp v. Mountain Home Irr. Dist., 66 Idaho 173, 157 P.2d 1002 (1945), and
Application of Boyer, 73 Idaho 152, 248 P.2d 540 (1952). However, both of these cases contain
unique circumstances and holdings that make them readily distinguishable from the present case
and other Idaho cases holding that a junior appropriator is entitled to the maintenance of stream
conditions existing on the stream at and subsequent to the time they made their appropriations.

There are at least three aspects of Colthorp and Boyer that are distinguishable from other
cases more similar to lhe”ﬁ'—ﬁ;gfakﬁ transfer request. First, the rule applied in both cases was

S~

that no appropriator may compel any other appropriator to continue the waste of water whereby

the former may benefit. See Colthorp, 66 Idaho at 182; Application of Boyer, 73 Idaho at 162.
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This rule. followed in both cases. was not intended to displace or contradict the general rule
requiring the maintenance of stream conditions to the benefit of junior appropriators. tnstead, it
was invoked in the situation where the amount of return flow was so excessive as to impute
wastefulness and not beneficial use of the original water right. See Wells A. Hutchins, The
Idaho Law of Water Rights, 5 Idaho Law Rev. 1, 70 (1968). Second, in Colthorp, the Court’s
holding was based on the failure of the plaintiff to allege any injury to a water right as a result of
the contested transfer. In fact the Court states that it would have reached an opposite holding “if
a change in the point of diversion and place of use of the [defendant’s] water actually injured
[plaintiff’s] use or right to use water decreed to the Ake ranch . ...” 66 Idaho at 181. In
Application of Boyer, the Court was not only dissatisfied with the claim of injury by plaintiff, but
found that the plaintiff had merely relied on the excessive returns, either when the defendant had
not used them at all, or when the returns were waste water frorn use in a particular parcel. 73
Idaho at 161-162. Finally, in both cases the failure of the defendants to fully put their water
rights to beneficial use prompted the Court in each instance to undertake an abandonment and
forfeiture analysis in order to address the asserted claims. Finding that neither defendants’
actions met the requirements of abandonment or forfeiture, the Court felt compelled to allow
each defendant to change the place of use in order to fully put the excess water to beneficial use.
Whitttaker next contends that IDWR has undermined the intent of the legislature to allow
the transfer of water rights by considering factors unnecessary to the determination of
consumptive use and in the conclusion that consumptive use would be increased. [IDWR'’s

decision, however, is consistent with the relevant case law and the basic tenets of the prior
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appropriation doctrine. The rule against enlargemént in use of a water right is firmly rooted in
the prior appropriation doctrine and can be treated as a corollary to two of its foundational
principles: the doctrine of beneficial use and the no injury rule. The no injury rule is discussed,
infra, under Argument IL

The doctrine of beneficial use, as traditionally stated, provides that beneficial use is “the
basis, the measure and the limit of the right to the use of water” under an appropnative right.
Hutchins, | Water Rights Laws in the Nineteen Western States, supra, at 9. To this it is usually
added that the beneficial use to which the water is applied must be reasonable and economical.
See e.g., Hufford v. Dye, 121 Pac. 400, 162 Cal. 147, 159 (Cal. 1912). The reascnableness of the
use 1s a question of fact and must take into consideration the purpose for which the water is
appropriated and the lands for which it is appurtenant. See Washington State Sugar Co., 27
Idaho at 43, 147 P. at 1079.

In Idaho, the doctrine of beneficial use is constitutionally recognized and permeates the
Idaho water code. See State v. Hagerman Water Right Owners, Inc., 130 Idaho 736, 947 P.2d
409 (1997). The Idaho Supreme Court articulated the principles discussed above in 19135:

It is held that the test of an appropriator’s right to water for irrigation is the

amount of water actually used for a beneficial purpose. [citation omitted]. Itis

settled law of this state that no person can, by virtue of a prior appropriation,

claim or hold more water than is necessary for the purpose of the appropriation,

and the amount of water necessary for the purpose of the irrigation of the Jands in

question and the condition of the land to be irrigated should be taken into

consideration. [citation omitted]. A prior appropriator is only entitled to the water

to the extent that he has use for it when it is economically and reasonably used. It

is the policy of the law of this state to require the highest and greatest possible

duty of the waters of the state in the interest of agriculture and for useful and
beneficial purposes.
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Washington State Sugar Co., 27 Idaho 43-44, 147 P. at 1079. Thus, the notion that the limit of
an appropriator’s right is the amount of water actually put to beneficial use, has been, and
continues to be, the law in Idaho.

In Washington State Sugar Co., the appropriator proposed both a change in the nature of
use and the point of diversion of a water right used in the operation of a mill. The proposed
change was to an irrigation use and would have moved the point of diversion upstream above the
headgates of junior appropriators. The change was denied on the grounds that it would have
expanded the beneficial use of the water right and defeated the rights of junior appropriators. /d.

Closer on point to the facts in the present case is the early federal court case of Vineyard
Land & Stock Co. v. Twin Falls Salmon River Land & Water Co., 245 F. 9 (9" Cir. 1917).
There, the proposed change was to irrigate additional lands that, although included in the original
decree, had not been previously developed for irrigation. Several junior appropriators
complained. Based upon the evidence, the court found: “By reason of the watel; table being near
the surface, and the natural percolation that takes place in the soil, and considering also the
overflooding, this methed of irrigation results in returning very large quantities of water to the
natural streams.” /d. at 13. Finding that the change would expand the beneficial use otf the water
right, the court prevented the change in order to protect the rights of junior appropriators to the
retumn flows, and limited the senior to the number of acres irrigated prior to the junior

appropriations.
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The Washington State Sugar and Vinevard Land cases illustrate the rule that junior
appropriators are entitled to the maintenance of the stream conditions existing at the time of their
appropriation. But the cases also illustrate adherence by courts to the principle that the measure
of an appropriator’s right is that which is actually put to beneficial use. In both cases the courts
found that the quantity of water sought to be transferred largely exceeded the quantity of water
put to beneﬁcial use and therefore exceeded the quantity of water actually appropriated. 27
Idaho at 43-44, 147 P. at 1079; 245 F. at 12-13, 21. To make this determination the courts
looked to the duty of water, the conditions of the land to which the water was applied, and the
method of application. Id. And in both cases, rather than alter the decrees to reflect the water
beneficially used, the court merely restricted the place of use and points of diversion so as to
prevent injury.

In the current case, [IDWR’s decision to deny the transfer was based, in part, on its
determination that the proposed transfer would increase the historic consumptive use of the water
rights. Similar to the cases discussed above, [IDWR made the determination by looking at the
purpose for which the appropriation was made on the lands to which it is presently appurtenant.
Like the facts in Vineyard Land and Stock Co., the evidence revealed that the method of water
application, the location at which it was used, and the purpose of use resulted in a significant
portion of the water diverted being returned to the strearn. The applicant himself testified to the
condition of the land and even stated that it was hard to irrigate efficiently. See Tr. p. 19, L. 19-

20. Whittaker described a portion of the ground as follows:
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This ground is characterized by big rocky gravely knolls, and it’s hard to utilize

your water efficiently. and there’s also a spring over here at this point right here,

maybe runs five inches or something like that that flows in and comes on around

the ditch, and then there’s another spring that comes down through here that this

flows into, and we irrigate out of there sometimes, irrigate this area in here.

Tr.p. 19, L. 18-25.

It was further determined that to allow the transfer would have deprived junior
appropriators of the right to the use of the excess water. Although IDWR’s decision to deny the
transfer was framed in terms of an expansion in consumptive use, this is another way of saying
that the proposed transfer would have increased the beneficial use under the water rights. For the
foregoing reasons, Whitttaker’s contention that IDWR has misapplied the law or undermined the
intent of the legislature is misplaced.

I IDWR PROPERLY DETERMINED THAT THE PROPOSED

TRANSFER WOULD CAUSE INJURY TO DOWNSTREAM JUNIOR
APPROPRIATORS.

Whitttaker next challenges IDWR’s conclusion that the proposed transfer would result in
injury to other water rights. Idaho Code § 42-222(1) states: “the director shall examine all the
evidence and available information and shall approve the change in whole or in part . . . provided

1

no other rights are injured thereby.” However, as noted previously, the burden is on the
proponent of the transfer to prove that no other rights would be injured. See also Federal Land
Bank of Spokane v. Union Central Life Insurance Co., 51 Idaho 490, 493-494, 6 P.2d 436

(1961). IDWR has fairly examined all the evidence and available information in this case, and
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has determined that the applicant has not met its burden of proving that the change will not cause
injury. Therefore, the application for transfer was properly denied.

A. The proposed transfer would cause injury to protestant Clark and other
downstream junior water right holders.

IDWR’s decision to deny the transfer was based in part on the potential injury to the
water rights of protestant Clark that would be caused by the enlarged use of Whittaker's Big
Timber Creek water rights. As Whitttaker correctly points out, the type of injury protected
against under the transfer statute is injury that is “actual and real.” See Colthorp, suj;ra. In
addition, the injury contemplated must be to a water right. See Beecher v. Cassia Creek Irrig.
Co., 66 Idaho 1, 8, 154 P.2d 507, 509 (1944). Whittaker failed to establish that such injury
would not occur.

Whittaker’s characterization of the injury to the Clark’s water rights as “indirect” is
misleading given the nature of the priority system and the geﬁeral interrelationship among water
rights. On any system where there exists multiple appropriators having different priority dates,
with different points of diversion, an enlargement in use by one could potentially affect every
other appropriator on the system. This is because the impacts of an enlargement in use are
transmitted through the system until they manifest as decreased flows at a particular time and
place to deprive a junior appropriator of the use of water to which the junior is otherwise entitled.
In this sense, every injury to a junior water right in a priority system could be characterized as
indirect. Clearly, the statute contemplates such injury; and just as clearly, [IDWR is obligated to

ensure that such injury does not occur.
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As set out in the agency record, protestant Clark’s claim of injury is based on the effect of
the proposed enlargement on the rights of another water user and the impact on the upper'Lemhi
system in general. A description of the potential injury to Clark’s water right is explained in
IDWR’s Final Order:

The protestant generally explained the basis of her protest as follows: Use of

water as proposed in the application will enlarge the applicant’s use of Big

Timber Creek water. Enlarged use will make less Big Timber Creek water

available for diversion to Texas Creek by Ellsworth under Water Right No. 74-

0042. As aresult, Ellsworth will need to divert more water from Texas Creek to

fill Water Right Nos. 74-00066 and 74-00067 causing the protestant’s junior

rights on Texas Creek to be diminished or shut off earlier in the irrigation season

than otherwise would occur.

R. p. 84, Finding of Fact No. 15. Tt is apparent from the quoted finding that if Clark’s water
rights were “diminished or shut off earlier in the irrigation season than otherwise would occur,”
this would constitute a “real and actual injury” to her water rights.

It is acknowledged that Clark’s expert witness admitted, with qualifications, that if water
right no. 74-00042 (Ellsworth right) were always filled with water from Big Timber Creek, then
the proposed transfer would not injure the rights of Clark on Texas Creek. Tr. p. 131, L. 2-15.
However, this admission does not make the potential injury to Clark’s water rights any less real.
It is also not a basis on which to conclude that approval of the transfer will not injure the

protestant’s rights.

B. The concem for potential injury cannot be limited to the water
rights of the protestant.
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Assuming arguendo that the evidence of potential injury to Clark’s water rights is
tenuous. that alone would not justify overturning IDWR’s decision denying the transfer because
of the potential impacts of the proposed transfer upon other water users within the system.

Idaho Code § 42-222 provides that the director shall approve the transfer provided “no
other rights are injured thereby.” Regardless of the procedures available for other water users to
protest a transfer application, the statute cannot be fairly read to imply “provided no other rights
‘of protesters’ are injured thereby,” as Whitttaker has suggested. To do so would be to violate a
basic rule of statutory construction that in the absence of ambiguity, the clear language of the
statute is to be given its plain and ordinary meaning. See State v. Moore, 111 Idaho 854, 856,
727 P.2d 1282, 1283 (1986). More impoﬁanlly, however, the Idaho Supreme Court has already
ruled that “[t]he director is statutorily required to examine all evidence of whether the proposed
transfer will injure other water rights or constitute an enlargement of the original right . . . .”
Jenkins v. State, Dept. of Water Resources, 130 Idaho 384, 387, 647 P.2d 1256, 1259 (1982)
(emphasis added).

Secondly, the director cannot issue a permit or license that in any manner interferes with
the vested rights of other prior appropriators. See Lockwood v. Freeman, 15 Idgho 395, 398,98
Pac. 295 (1908). Consequently, before IDWR may authorize a change in use of a water right
under an application for transfer, the director is obligated to scrutinize the application to ensure
that what it proposes does not injure other appropriative rights. In the present case, the evidence

shows that the rights of junior appropriators would be injured by a decrease of return flows in
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reaches of Big Timber Creek, and by an increase in consumptive use at the proposed place of
use. Based on this evidence, [IDWR properly denied the transfer request.

Whitttaker stresses the fact that IDWR has not identified the junior appropriators that
would be injured by the transfer. Whitttaker then suggests that because these “phantom
protestors” have not objected they should be treated as though they do not exist. The applicant
further argues that if these appropriators are deemed not to exist there can be no injury and the
transfer should be approved. This argument is flawed for several reasons. |

Neither the statute nor the case law requires IDWR to separately identify the rights
alleged to be injured.' On the contrary, there is case law in Idaho and in other states that suggests
the opposite. In Beecher v. Cassia Creek Irr. Co., 66 Idaho 1, 154 P.2d 507 (1944), the Idaho
Supreme Court stated:

While it would have been of material assistance had the trial court found the

particular facts causing material injury to each of the respondents, and specified

definitely the cause, nature and extent of such injury, however, the cause should

not be reversed for that reason.

66 Idaho at 10, 154 P.2d at 510. Similarly, in Farmers’ Highline Canal & Reservoir Co. v. City
of Golden, 272 P.2d 629 (Colo. 1954), the Colorado Supreme Court reversed a decision of the
trial court that had approved a transfer, despite a showing of increased consumptive use, because
the injury could not be shown to effect any junior appropriator specifically. In reaching the
holding that the injury to a stream can be a “general injury,” the court reasoned, in effect, that on

a fully appropriated stream, the enlargement of a right is bound to affect some appropriator. Id.

at 633.
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Another reason that the applicant’s argument is flawed is because the statute does not
require the director to find injury in order to deny an application for transfer. The language of
the statute is clear that the criteria listed under [.C. § 42-222(1) are separate criteria and that if
any one of the four criteria are not met, then the director is obligated to deny the transfer. The
Idaho Supreme Court so ruled in, Jenkins, supra, where the Court stated: -

[t]he statute provides that the director shall approve the transfer provided two

conditions are met, i.e., that no other water rights are injured, and that the original

use is not enlarged. Hence if either of the two conditions are not met, there is no

authorization to approve the proposed transfer.

Jenkins, 130 Idaho at 388, 647 P.2d at 1260 (emphasis added). Therefore, IDWR may deny a
transfer application based upon a finding of enlargement alone, independent of any finding of
injury to a specific water right.

CONCLUSION

For all of the foregoing reasons, IDWR respectfully requests that this Court affirm the
decision of IDWR denying Transfer Application No. 5244.

DATED this 877 day of August, 2000.

ALAN G. LANCE
Attorney General

PHILLIP J. RASSfER

Deputy Attorney General
Department of Water Resources
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CERTIFICATE OF SERVICE

[ hereby certify that [ am a duly licensed attomney in the State of Idaho, employed by the
Attorney General of the State of Idaho and residing in Boise, daho; and that I served a true and
correct copy of the following described documents on the persons listed below by mailing in the
United States mail, first class, with the correct postage affixed on this 7 day of August, 2000.

Documents Served: BRIEF OF RESPONDENT IDAHO DEPARTMENT OF WATER
RESOURCES '

Persons served: Jerry R. Rigby
Rigby Thatcher Andrus
Rigby Kam & Moeller, Chtd
25 North Second East
Rexburg, [D 83440
(2 copies)

Kent W Foster

Holden Kidwell Hahn & Crapo, PLLC
330 Shoup Ave., 3" floor

P.O. Box 50130

Idaho Falls, ID 83405-0130

(2 copies)

Courteous Copy:

The Honorable Judge James C. Herndon
District Judge

Bingham County Courthouse

P.O. Box 807

Blackfoot, ID 83221

\D\lﬁd'ﬂf)—ﬁ g,
PHILLIP J. RASSTER

Deputy Attorney General
Department of Water Resources
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THIS MATTER HAS BEEN APPEALED TO
THE DISTRCT COURT IN LEMHI COUNTY

'LEGAL SERVICES IS PROCESSING THIS
FILE FOR THAT APPEAL. PLEASE
DIRECT ANY QUESTIONS TO LEGAL.

(THE ORIGINAL HEARING EXHIBITS HAVE BEEN SUBMITTED TO THE . . .
DISTRCT COURT. COPIES OF THE EXHIBITS ARE LOCATED WITH THE; Lo

LEGAL FILES UNTIL THE CASE IS DECIDED

i/18/CO
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RECEIVED

MAY 8 - 2000
Paceent of Waler Resolimes

ALAN G. LANCE
Attorney General

CLIVE J. STRONG
Chief, Natural Resources Division

PHILLIP J. RASSIER
Deputy Attorney General
P.O. Box 83720

Boise, Idaho 83720-0098
Telephone: (208) 372-7920
Fax: (208) 327-7866

ISBA No. 1750

LEMHI COUNTY DISTRICT COURT
FILED k-0

TIME 3 oef ™
LEMHI COUNTY CLERK

BY e, ——immee DEPUTY

f

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF LEMHI

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 5244 IN THE NAME OF
JAMES AND/OR PAULA WHITTAKER,

JAMES AND/OR PAULA WHITTAKER,

Applicz{nt-Appellant,

Vs,

IDAHO DEPARTMENT OF WATER

RESOURCES,

Respondent

)
)
)
)
)
)
:".
)
)
)
)
)
)
)
)
)

Case No. CV-00-009

AMENDED NOTICE OF
LODGING OF TRANSCRIPT

TO: THE DISTRICT COURT AND ALL PARTIES OR THEIR COUNSEL OF RECORD

MICROFILME
1 1 100
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YOU ARE HEREBY NOTIFIED, pursuant to I.R.C.P. 84(0), that the transcript of the
testimony and proceedings of the hearing of October 13, 1999 before the Department of Water
Resources in this matter has been lodged with the Department in accordance with L.R.C.P.
84(k)(1).

YOU ARE FURTHER NOTIFIED, that the appellant, having paid the transcript
preparation fee, the Department is enclosing with this notice to counsel for the respective
parties one copy of the transcript;

THAT pursuant to LR.C.P. 84(0) the' parties have fourteen (14) days from the date of
this notice in which to file any objection to the transcription;

THAT any objections to the transcript shall be made in writing to the Department and
shall be determined therebyi

THAT upon failure of-the parties to file any objection within such 14-day period, tﬁe
transcript shall be deemed settled; and,

THAT upon the se&lement of the transcript, the Department shall file with the district
court to which appeal has been made the original éf the transcript together with a copy of the

agency record and all exhibits offered or admitted in the proceeding.

DATED this  #4 day of May, 2000.

PHILLIP J. RASSIER
Deputy Attorney General
- Idaho Department of Water Resources
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CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of the following described
document on the persons listed below by mailing in the United States mail, first class, with the

correct postage affixed thereto on the;&g{day of May, 2000.

Documents served: AMENDED NOTICE OF LODGING OF TRANSCRIPT

Persons served: JERRY R RIGBY
RIGBY THATCHER ANDRUS
RIGBY KAM & MOELLER, CHTD
25 NORTH SECOND EAST
REXBURG ID 83440

KENT W FOSTER

HOLDEN KIDWELL HAHN & CRAPO, PLLC
330 SHOUP AVE., 3*> FLOOR

PO BOX 50130

IDAHO FALLS ID 83405-0130

@z/!n DL ce 4,« ,

PHILLIP J/RASSIER
Deputy Attorney General

Idaho Department of Water Resources
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. . RECEIVED
JAN 1 8 2000

Department of Water Resources

Law Offices

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Ray W. Righy

Gordon S. Thatcher P.O. Box 250 Telephone: (208) 356-3633
G. Rich Andrus 25 North Second East Fax: (208) 356-0768
Jerry R. Righy Rexburg, ID 83440 E-Mail:  Rexlaw@srv.net

Michael 8. Kam
Gregory W. Moeller

January 13, 2000

District Court Clerk

Lemhi County Court House

206 Courthouse Dr.

Salmon, ID 83467

Re: Filing of an Amended Notice of Appeal

Dear Clerk,

Enclosed you will find an Amended Notice of Appeal, which corrects a clerical error of Custer
County with the correct County of Lemhi. Please file the same. We have previously paid the
filing fee of $72.00 to cover the filing fee.

Thank you again for your assistance in this matter. If you have any questions or concerns, feel
free to give me a call.

YOUIS

Enclosures

FAWPS\SSPWHITTJA LTI
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Jerry R. Rigby -

of RIGBY, THATCHER, ANDRUS,
RIGBY, KAM & MOELLER, Chartered
Attorneys at Law

25 North Second East

Rexburg, Idaho 83440

Telephone: 208 356-3633

Attorneys for Appeltants JAMES AND/OR PAULA WHITTAKER

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF LEMHI

IN THE MATTER OF APPLICATION FOR ) AMENDED
TRANSFER NO. 5244 IN THE NAME ) NOTICE OF APPEAL
OF JAMES AND/OR PAULA WHITTAKER, )
' } Fee Cat. R.2.
}  Fee- $72.00

TO: THE IDAHO DEPARTMENT OF WATER RESOURCES; KENT FOSTER, attorney for
protestant; AND THE CLERK OF THE ABOVE-ENTITLED COURT

NOTICE IS HEREBY GIVEN that:

1. JAMES AND PAULA WHITTAKER, the above-named Appellants, appeal to
the District Court for the Seventh Judicial District of the State of Idaho, in and for the County of
Lembhi, from the Final Order of the Idaho Department of Water Resources, dated December 20,
1999, by Karl J. Dreher, Director.

2. Appellate has a right to appeal to this Court and venue for this matter is proper
in Lemhi County, Idaho, pursuant to Idaho Code § 67-5272(d). The Department of Water

Resources’ Final Order is a final, appealable Order pursuant to Idaho Code § 67-5270.
M\QROF\LMED

w1 22000



3. The Final Order appealed from by Appellant was served by mailing a copy to
Appellant on December 20, 1999. This appeal has been filed within twenty-eight (28) days of
service as per the Department’s letter of December 20, 1999.

4. This appeal is made on both issues of fact and issues of law.

5. Appellant requests, pursuant to Idaho Code § 67-5275, that the Idaho
Department of Water Resources, within 42 days after the service of this notice, transmit a copy of
the agency record of the proceedings in this matter to the Lemhi County District Court.

6. Appellant hereby applies to the Court for leave to present additional material
evidence relating to the validity of the agency action and alleges that there is just cause for the
receipt of this evidence pursuant to Idaho Code § 67-5276.

DATED This 13th day of January, 2000.

. Rigby
igby, Thatcher, Andrus, Rigby
i Kam & Moeller, Chtd.

Attorneys for Appellants

AMENDED NOTICE OF APPEAL - Page 2
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 13th day of January, 2000, a true and accurate
copy of the foregoing was sent by U.S. Mail, postage prepaid to the following:

Kent Foster

West One Bank Bldg.

330 Shoup Ave., 3 Floor
P.O. Box 50130

Idaho Falls, ID 83405-0130

Department of Water Resources
1301 N. Orchard St.

Statehouse Mail

Boise, ID 83702-9000

MICROFILMED
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o~ RECEIVED
Law Offices : JAN 1 4 2000

Department of Waler Resources

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Ray W. Righy

Gordon S. Thatcher P.O. Box 250 Telephone: (208) 356-3633
G Rich Andrus 25 North Second East Fax: (208) 356-0768
Jerry R. Righy Rexburg, ID 83440 E-Mail:  Rexlaw@srv.net

Michael S. Kam
Gregory W. Moeller

January 11, 2000

District Court Clerk

Lemhi County Court House
206 Courthouse Dr.
Salmon, ID 83467

Re: Filing of a Notice of Appeal
Dear Clerk,

Enclosed you will find a Notice of Appeal, please file the same. I have also enclosed a check in
the amount of $72.00, to cover the filing fee.

Thank you for your assistance in this matter. If you have any questions or concems, feel free to
give me a call.

Sincerely yours,

Enclosures

FAWPO\SB\WHITTIA LTR
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Jerry R. Rigby

of RIGBY, THATCHER, ANDRUS,
RIGBY, KAM & MOELLER, Chartered
Attomeys at Law

25 North Second East

Rexburg, Idaho 83440

Telephone: 208 356-3633

Attorneys for Appellants JAMES AND/OR PAULA WHITTAKER

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF LEMHI

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 5244 IN THE NAME ) NOTICE OF APPEAL
OF JAMES AND/OR PAULA WHITTAKER, )

) Fee Cat. R.2.

) Fee- $72.00

TO: THE IDAHO DEPARTMENT OF WATER RESOURCES; KENT FOSTER, attorney for
protestant; AND THE CLERK OF THE ABOVE-ENTITLED COURT

NOTICE 1S HEREBY GIVEN that:

1. JAMES AND PAULA WHITTAKER, the above-named Appellants, appeal to
the District Court for the Seventh Judicial District of the State of 1daho, in and for the County of
Lemhi, from the Final Order of the Idaho Deparfrnent of Water Resources, dated December 20,
1999, by Karl J. Dreher, Director.

2. Appellate has a right to appeal to this Court and venue for this matter is proper
in Custer County, Idaho, pursuant to Idaho Code § 67-5272(d). The Department of Water

Resources’ Final Order is a final, appealable Order pursuant to Idaho Code § 67-5270.
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3. The Final Order appealed from by Appellant was served by mailing a copy to
Appellant on December 20, 1999. This appeal has been filed within twenty-eight (28) days of
service as per the Department’s letter of December 2'0, 1999,

4. This appeal is made on both issues of fact and issues of law.

5. Appellant requests, pursuant to Idaho Code § 67-5275, that the Idaho
Department of Water Resources, within 42 days after the service of this notice, transmit a copy of
the agency record of the proceedings in this matter to the Lemhi County District Court.

6. Appellant hereby applies to the Court for leave to present additional material
evidence relating to the validity of the agency action and alleges that there is just cause for the
receipt of this evidence pursuant to Idaho Code § 67-5276.

DATED This 11th day of January, 2000.

.Rigfy <~ 7/ /
igby, Thatcher, Andrus, Rigby
am & Moeller, Chtd.

Attorneys for Appellants

TICE OF APPEAL - Page 2
TG E OF APPEAL - Page AAICROFILMED

1ap 12 2008



¥

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 11th day of January, 2000, a true and accurate
copy of the foregoing was sent by U.S. Mail, postage prepaid to the following:

Kent Foster

West One Bank Bldg.

330 Shoup Ave., 3™ Floor
P.O. Box 50130

Idaho Falls, ID 83405-0130

Department of Water Resources -
1301 N. Orchard St.

Statehouse Mail

Boise, ID 83702-9000

Je . Rig /

NOTICE OF APPEAL - Page 3
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK XEMPTHORNE

January 12, 2000 GOVERNOR
KARL J. DREHER
DIRECTOR
Jerry Rigby
RIGBY, THATCHER, et. al.
25N. 2nd E.

Rexburg, 1D 83440

RE: REQUEST FOR HEARING TAPES

Dear Mr. Rigby:

As requested in your January 5, 2000 letter, please find enclosed copies of two
(2) cassette tapes which the department has reproduced for your use. Also enclosed is
an invoice in the amount of $9.18 for reproduction of the tapes.

As you probably know, the tapes are recorded at one-half of the normal speed of
most tape recorders in order to better utilize the tapes. Hence, the tapes ¢an not be
understood when played back on a recorder at the normal recording speed.

Please sent the payment to my attention so that it will be properly credited to the
hilling for these tapes.

Sincerely,

A S

L. GLEN SAXTON, PE.
Chief, Water Allocation Bureau

Encl: 3

MICROFILMED
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RECEIVED

Law Offices jAN 07 2000

RIGBY, THATCHER, ANDRUS  Department of Water Resourcss
RIGBY, KAM & MOELLER, Chartered

Ray W. Righy

Gordon S. Thatcher P.O. Box 250 Telephone. (208) 356-3633
G. Rich Andrus 25 North Second East Fax: (208) 356-0768
Jerry R. Righy Rexburg, 1D 83440 E-Mail:  Rexlaw@srv.net

Michael S. Kam
Gregory W. Moeller

January 5, 2000

Glen Saxton

Department of Water Resoures
1301 N. Orchard

Boise, ID 83706-2237

RE: Written request for hearing tapes regarding the James Whittaker matter.
Dear Glen,

1 am requesting the tapes for the hearing before the Department in the MATTER OF
APPLICATION FOR TRANSFER NO. 5244 IN THE NAME OF JAMES AND/OR PAULA
WHITTAKER.

[ would appreciate it if you could send those tapes as soon as possible to the address above.
Thank you for your help in this matter. If you have any questions or concerns feel free to give me
a call. Please bill me for any costs associated with this request.
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e 12 2004



{'ﬁ

fD@

"

{

1— 5-00;

4:34PM; RTARKEM

®
Law Offices

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Ray W. Righy

Gordon S. Thatcher P.0). Box 250

G. Rich Andvus 25 North Second East
Jerry R, Righy Rexburg, ID 83440
Michael 8. Kam

Gregory W. Moeller

Date:
To:

Fax No:
From:
Sent By:

Subject:

FAX Transmission Sheet

;358 0768

Telephone: (208) 356-3633

Fax:

E-Mail:

January 5, 2000
Gien Saxton
(208) 327-7866
Jerry Rigby

jt

Hearing Tapes request.

You shouldreceive 2 page(s) including this cover sheet.

COMMENTS:

If transmission was incomplete or not legible, please cali the sender at 208-356-3633.

(208) 356-0768
rexlaw(@srv.net

CONFIDENTIALITY N’OTICE This message is intetided only for the use of the individua} or entity to which it is addressed agd may contaitl information that
ipient, or the cmplnyee or agent

is privileged, confidential, snd pt from disch under spplicable law. 1f the reader of his is oot the | ded

Tesponsible for delivering the message to the fntended rcmpl:nl‘.. you afe hereby notified that any dissernination, distribution, 41 copying of the ¢communication s
strictly prohibited. If you bave received this commmmnication in cmor, please cofify us immediately by telephone and retumn the origial message to us at the
above address via the US Pogtal Service, Thank vou.

MICROFI.MED
JAR 12 2001
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Ray W. Righy
Gordon 8. Thatcher
G. Rich Andrus
Jerry R Righy
Michael S. Kam
Gregory W. Moeller

4:34PM; RTARKEM 13568 0788 # 2/

Law Offices

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

P.O. Box 250
25 North Second East
Rexburg, ID 83440

January 5, 2000

Glen Saxton

Department of Water Resoures
1301 N. Orchard

Boise, ID 83706-2237

Telephone: (208} 356-3633
Fax: (208) 356-070&
E-Mail:  Rexlaw@srv.net

RE: Written request for hearing tapes regarding the James Whittaker matter.

Dear Glen,

I am requesting the tapes for the hearing before the Department in the MATTER OF
APPLICATION FOR TRANSFER NO. 5244 IN THE NAME OF JAMES AND/OR PAULA
WHITTAKER.

I would appreciate it if you could send those tapes as soon as possible to the address above.
Thank you for your help in this matter. If you have any questions or concerns feel free to give me
a call. Please bill me for any costs associated with this request.

MICHOHLMED
JAN 12 2001
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, [daho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866 ‘

DIRK KEMPTHORNE
GOVERNOR

December 20, 1999 KARL J. DREHER
DIRECTOR

RE: In the Matter of Application for Transfer No. 5244 in the name of James and/or Paula
Whittaker

Dear Interested Parties:

The accompanying order is a '"'final order' issued by the department pursuant to
section 67-5246 or 67-5247, Idaho Code.

Section 67-5246 provides as follows:

(1) If the presiding officer is the agency head, the presiding officer shall issue a final
order. :

(2) If the presiding officer issued a recommended order, the agency head shall issue a
final order following review of that recommended order.

3) If the presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is
reviewed, the agency head shall issue a final order. :

4) Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance of
that order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the filing
of the petition.

(5) Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party has filed a
petition for reconsideration with the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

(6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient.

MICROFILMED
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(7) A non-party shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

(8) The provisions of this section do not prectude an agency from taking immediate
action to protect the public interest in accoerdance with the provisions of section 67-5247, Idaho

Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service date of this order. The department will act on a petition for reconsideration within
twenty-one (21) days of its receipt, or the petition will be considered denied by operation of law.
See section 67-5246(4) Idaho Code.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final order
or orders previously 1ssued in a matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing a petition in the district court of the
county in which:

i. A hearing was held,

ii. The final agency action was taken,

iil. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final
order, b) of an order denying petition for reconsideration, or c} the failure within twenty-one (21)
days to grant or deny a petition for reconsideration, whichever is later. See section 67-5273, Idaho
Code. The filing of an appeal to district court does not in itself stay the effectiveness or enforcement

of the order under appeal.
yrely,
L. GLEN SAXTON, Cii;é

Water Allocation Bureaun

Enclosure

¢: . IDWR - Eastern Region

Pg. 2
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_ RECEIVED

j Law Offices . JUN 2 g 1999
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

Department of Water Resources

FRED J. HAHN 1.5, BANK OF IDAHO BUILDING Arthur W. Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR (1877-1967)
ROBERT E. FARNAM P.O. BOX 50130 Robert B. Holden
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 (1911-1971)
CHARLES A. HOMER Terry L. Crapo
GARY L. MEIKLE (1939-1982)
GAYLE A. SORENSON, P.A. William §. Holden
DONALD L. HARRIS TELEPHONE (208) 523-0620 (1907-1988)
DALE W. STORER FACSIMILE {208} 523-9518

MARIET. TYLER E-MAIL KFOSTER@HOLDENLEGAL.COM

ROBERT M. FOLLETT
FREDERICK J. HAHN, Il
SHAN B. PERRY
AMELIA A. CANEGALY

June 24, 1999

Mr. Glen Saxton

" IDAHO DEPARTMENT OF
WATER RESOURCES

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re:  Application for Transfer 5244 in the name of James and/or Paula Whittaker
Dear Mr. Saxton:

Our client in the above matter, Mrs. Beva Clark, and her daughter and sons have indicated
they would like us to file a response to the Exceptions and the Brief in support of the exceptions filed
by the applicant. The Clarks went to a great deal of effort in pointing out to us the kinds of things
they wanted addressed in the response and have done such a thorough job that we have attached, as
the response, a letter from Mrs. Eva Selleck, the daughter of Mrs. Beva Clark, addressed to us on
June 17, 1999 with the attached copies of the applicants brief and exceptions on which she has made
reference numbers and letters. Mrs. Selleck’s letter and the referenced attachments which are
enclosed with this letter constitute the protestant’s response to the exceptions and brief of the
applicant.

Thank you for your kind attention to this matter.
Very truly yours,

[P

Kent W. Foster

Enclosures _

C. Jerry Rigby (w/enc.) MICROFILMED
Mrs. Beva Clark AN 19 900
Eva Selleck
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RECEIVED

Eva Selleck JUN 2 9 1999

1189 5. Eagle Rd.
Kina, Idaho 83634

Department of Water Resources

Kent Foster

West One Bank Bldg.
330 Shoup Ave., 3 Floor
P.O. Box 50130

Idaho Falls, Idaho 83702

June 17, 1999

Dear Mr. Foster:

We would like you to file a response, to the exceptions filed by Mr. Rigby, on transfer #5244, in

case it should be appealed to a higher court. If you and Dr. Brockway take the portions of cur input you
feel are pertinent and write a response to the Director, we would appreciate it. We would like to go over it

. with you before it is submitted, as our understanding of the law is very limited. 1 have gone through Mr.

Rigby’s response and put numbers and letters to match numbers and letters in my letter, so you will know
to which part I'm referring. [ disagree with almost everything he wrote, these are some peints I feel could
be addressed.

Exceptions to findings of fact:

A.

There are at least 6 to 8 springs according to Mr, Whittaker’s testimony but, we know of 13 and
there may be others we are unaware of,

This transfer has two priority dates, 1910 and 1922, Mrs. Clark’s priority dates are 1913, and
1920. Tt was testified that the irrigation is called wild flooding. Paragraph 9 is very accurate the
way it was wrilten.

The new pivot is ten towers 128 ft. each, 19 ft to the end gun, with at least 75 ft. coverage with the
end gun. This pivot covers at least 136 acres. Even if the new pivot was only 1250 fi long it has a
tail of 19 feet to the end gun. Average distance for an end pun is 95 feet. To be on the
conservative side, I figured 75 feet. This gives you a circle, with a radius of 1344 ft. The area
covered would be over 130 acres. There is no water decreed to the existing over lap, so it would
have to be covered under the transfer. ' ’

There is no way it was shown that 136 acres would be dewatered. There are more than a few
springs and they have ditches going north and south out of them for irrigation.

There are approximately 13 springs that arise or flow onto the homestead, which will not be dried
up.

Dr. Brockway has studied water flows for many years. He testified it would be lost to Timber
Creck and affect its water users and also the water users of Texas Creek, if it was transferred to the
new location.

Mr. Whittaker testified the water would not be left in Timber Creek when the sprinkler system is
not in use, but would flow on in the ditch to a pond. He didn’t state how much of it would be used

for irrigation along the way or if it would be pumped out of the pond and used or if it would be
drank by animals, or just evaporate into the air. All of which would cause more loss of water.

The water master did not have any records with him, nor did Mr. Whittaker to prove anything
about the water of Timber Creek.

MICROFILMED
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L. Applicants have not carried their burden of proof. The hearing officer was clearly stating that
more water would be used at the pivot, than at the homestead.

J. Mr., Rigy is saying this transfer will injure others on Timber Creek. A transfer is not supposed to
be granted that would injure any water right. Dr. Brockway, testified how Mrs. Clarks water
would be affected.

K. They gave their unprofessional opinions, with no proof or evidence to support them.

L. Should be denied.

M. If you add the figures they gave at the hearing it, come out to more than 130 acres instead of 105

acres. And the figures are larger than they represented to be.
N. The order is pretty close to perfect as written.

#1. Because Ellsworth’s have a water right, decreed out of Timber Creek, which mixes with the
waters from Texas Creek, and their water rights are senior to Mrs. Clark’s water rights, anything that
affects the water of either creek affects Mrs. Clark’s water rights.

-Mr. Whittaker’s water right 74-00056 in this transfer has a priority date, of 1910. Mrs. Clark’s priority
dates are 1913 and 1920.

#2. Just by saying a water right will always be filled, doesn’t guarantee a water right will always be
filled.

-The weir where water right, 74-00042, is filled, is in such bad shape as to make it impaossible to get a true
and accurate measurement. Ask Dr. Brockway and see picture of weir. (Dr. Brockway has them,
245,246,247, and 248 or call Larry if he doesn’t, phone 745-7764.)

-Mr. Smith also testified he did not regulate the water for this transfer, his wife did. He stated this water is
always shut off in mid July. The water was turned off before Dr. Brockway’s inspection of the ground, but
was turned on again when they didn’t think anyone was watching. The picture we entered as exhibit “U.
#17” shows irrigation occurring on the September 22, 1998. Picture enclosed #163, with arrows marking
irrigation water and numbers where the springs are located, marked on the overlay.

-Mr. Whittaker also testified that if the County Assessor visited the land in September he would still see
land being irrigated.

-The pictures we put in as exhibit “6-J” (our #1735, 176, 189, 190, and 191) shows that in September and
October the grass is still green, not brown and dried up as it would be, if it had not been watered since mid
Jutly.

#3. Mrs. Clark’s water rights, would be adversely, affected by this transfer. Why would she invest
thousands of dollars if it didn’t adversely affect her?
-Mr. Rigby misconstrued what Dr. Brockway and Mrs, Clark said.

#4. Dr. Brockway stated that there might be some return flow to Texas Creek from this water in the
lower reaches of Texas Creek. Mr. Whittaker’s expert had not studied the geology to give an option.

#5. Applicant must prove no injury will accrue, not just say it won’t.

#6. In short water years the protestant would be injured.

#7. If consumptive-use, was never intended to be used, why was it written.

#8. The new pivot covers 136 plus acres. Mr. Whittaker has no water rights for any land in Township

15 North; Range 26 East; Section 21. If there is no decreed water right for the overlapping ground it would
have to be covered under the new transfer.

MICROFILMED)
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#9. The protestant has proven there will be injury and enlargement if this transfer is granted.

In Finding of fact #9. The water is not shut off in July as it should be. Protestant’s exhibit “U. 177( photo
enclosed, overlay, with springs numbered and arrows pointing to irrigation water you can see in the picture.
Our number on back is 163.) and the testimony of Mr. Whittaker he indicated the County Assessor may
see irrigation in September if he visited the land.

Finding of fact # 10. There would need to be at least 3 points of diversion closed. j %

Finding of fact #11. The new pivot as now constructed is about 1299 ft long plus 19 foot to the end gun.
Ten towers of 128 ft each, 19 fi from last tower to end gun, plus what the end gun would cover. This would
be at least 131 acres, plus the overlap area would be larger also.

Conclusions of law #5. Applicant has not shown that the number of acres at the new pivot, are the same or
less than the acres irrigated now. In fact when you irrigate the same ground with two pivots, it does not
prove that the water added by the second pivot is not consumed.

Third paragraph on page 7 of order. The water would be used on approximately 131 acres at the new pivot.

Mr. Whittaker testified the weir he had used to check the shrinkage had been removed before the hearing
on April 7,1999, When Dr. Brockway was in the area later he observed the weir and how it was installed.
It didn’t have any pond behind it and was slopping ' inch per 2 ft. or | inch towards the side closet to the
road where it would be measured. Photos enclosed '

James testified that part of the ground the water was being removed from belongs, to the Forest Service,
which is 3.3 acres. Where does it say he may transfer the Forest Service’s water? Water right 74-00056 is
only 74 acres not 75. When you remove the 3.3 acres of Forest Service water, that leaves 70.7 acres.

Dan Smith testified that he did not measure the water on this land. -
But, that when he was in this area it was for recreation.

Listed below are the locations, by Township, range, and section, of springs which run directly onto the
ground or that arise on the ground which we are aware of._Photos and maps with overlays marking the
locgtions enclgsed. Numbers 45, 189, 190, 199, 175, and 176,

Approximate locations of springs.

1. TI14N R26E Sec. 6 swse
2. TI4N R26E Sec. 6 nwse
3. T14N R26E Sec. 6 nwse
4, T14N R26E Sec. 6 nwse
5. T14 N R25E Sec. 12 nene
TI14N R25E Sec. 1 sese
T14N R26E Sec. 6 swsw
TI14N RZ6E Sec. 6 nwsw
TI14N R26E Sec. 6 senw
6. TI14N R26E Sec. 6 nese
7. T14N R26E Sec.5 swnw
MICROFILMED
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10.
11,

12.

13

TI4N R26E

TISN R26E

TISN R26E

TISN R26E

TI5N R26E

TI14N R26E

Sec

Sec

Sec.

Sec

Sec

Sec.

. 5 nwaw

.32 swsw

. 32 swsw

. 32 swsw

.32 swsw

5 swnw

I am sending copies of things you already have with more information on them incase you can use
them later in this matter. s If we can be of any help, or if you need clarification on any of this please call.
Beva 768-2446,Eva 922-5074, Larry 745-7764.

Enclosures:

C. Chuck Brockway

Thank you

Eva l. Se

. v =D

JAN 1 2 2004



BEFO% THE DIRECTOR OF THE DEPARTMgl'

OF WATER RESOURCES OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION BRIEF IN SUPPORT OF APPLICANTS’
FOR TRANSFER NO. 5244 IN THE EXCEPTIONS TO PROPOSED
NAME OF JAMES AND/OR PAULA MEMORANDUM DECISION AND

WHITTAKER. ORDER

COMES NOW, JAMES WHITTAKER and PAULA WHITTAKER, by zud through
counsel of record and hereby ﬁh&eﬁﬂowhgﬁﬁthAmM' axeeﬁﬁonsmthe
departments propased memorandum decision and order.

There are basically two areas of the law which these Petitioners desire to address and
which, coupled with the evidence in the proceeding below, establish Petitioners right to have
their trangfer no, 5244 granted. The two areas deal with (1) no injury and (2) no enlargement.

LA NO INIURY

Initially, it must be recognized that Beva Lue Clark’s (the Protestor) claim of injury is nog
same creck 38 Applicants’ water right which ig located an Timber Creck. She is not upstream or
downstream of Applicant. From the evidence introduced at the hearing held on Applicant's
transfer application, Protestant and her expert, Dy. Brockway, both conceded that the only way . -

.
DI AR

that Protestant could be injured by granting Applicants’ transfer would be if the transfer injured.a .-

third party is known as the Ellsworth rights Nos. 74-00066 and 74-00067. Said third party is not

a Protestant in this action.

M\QROFKLMED
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Basically, the arpument of Protestant’s claim of injury is that because the Ellsworth’s
rights are senior to her rights, then if Ellsworth’s rights on Timber Creek were in any way
reduced, Ellsworth would demand water from Texas Creek earlier than they otherwise would end

therefore "potentially” require Protestant to such off her water sooner than she otherwise would.

',h

{,’_;E""* .mﬁ‘f “The testimony of the state watermaster and Mr. Whiitakaembhshed that there has
dete ,H"_,,{i ¢
e “ ﬂwaysbeenmfﬁmmtwatemmﬁnberc:eekmmmmm@mnmemormnglmof

;ﬁ Ellsworth, even in the worst of years. Inﬁact&estatewahmgaﬁwmtsofarastot&mﬁﬂmt

Ellsworth® snglmﬁmnhmbu&mkwﬂlalwaysbeﬁlledAddmﬂmrhzmumonyoﬂhestnte

wammm%otaﬁﬁedﬂﬁ&eﬁmeﬁﬂmr&’swmﬁghsneededbbeﬁﬂ%mgm

water rights of i nnnedoﬁ‘anyway In other words, there is absolutely no

et T

oA way that Applicants’ water right, cither in its present apphcanon or in its transferred place of use

can affect, in any way, the water rights of Ellsworth. Therefore, because Protestant's claim of

mgury llves and dies with an injury to Ellsworth’s water vight, Pmtesmnt is absqlumly um:umed

2byhe.rm-wna.!:lnn:sauonmdtha::ofh;z:r ’_Mmantspmtestshouldthaefmebedmmssed
aemaas ____-———-“-‘M L
— ("I r{’H _,\ AL 4T

pE——— _____..

S h
.-=+<""" and Protestant has no standing

Idaho law ig clear that in order to preclude an transfer, the "injury® to other water rights
must be substantial, that is "not merely a fanciful mjury but a real and actoal injury”™ Beecher v.
; - Cassia Creek Irrig. Co., 66 Idsho 1, 154 P.2d 507 (1944); Coithorp v. Mountain Home Irr. Dist.,

»¢7 66 1daho 173, 157 P. 1005 (1945).

Bven though the above argument should be the consideration in dismissing Protestant’s
protest, one other piece of evidence was overlooked by the hearing officer. The proposed tranafer
L\ actually moves more water from Timber Creek to Texas Creek drainage, thus only helping the
‘ flow ofTexas  Creek when Applicant’ swatensactnal]ybemg diverted andbeyondasnt aeep_s

o . . . ) 7 ’
e _,,f-/‘. Azad Dricdiced Gw MY ae o O sy ot LN \ Y z
) ’,

Al =i /3 &/')hﬁc £l ,/:;-I !(p£( '{//& ARy /H’ ;J,_., /A,—’, , R ,f?‘.f.- o g

. A
/fa{»{ff’; d/{ ,p! Jr/twr; ‘?( /;: B é' e e { 9 [/c“_ ‘L”{ /]‘:_[” :'(/—65 Ay G el
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into the Texas Creek drninag Basically, Applicant's transfer would on]*el t

{71 Tinjore her
_, ;)»’ L7 The m@d that injury “might" occur if other events happen in 2ddition to the transfer
, , 1{t " has been held insufficient by the Idaho Supreme Court to dis-allow a transfer. Sex Application of
i F{-’ ﬁ\‘t " Boyer, 73 Idaho 152, 248 P.24 540, Algo, even though Applicant believes that it is not
it.f‘; I applicable, a downstream appropriator does not have an unqualified night to the contimace of
m.ﬂowwndiﬁmups&wmnpmadmmeddmsw.

i,, Ty 165
@ ecmmeofthcabovem'gmnents,hntesnmhasﬂnledmshowxmmymdth&eﬁmhﬂ

'_ i ,_ “Jmtestsham«ipedlmm

r 4 NO EXPANSION OF USE

e

'Ihehwmgofﬁcermuunwﬂyfnundtha:thmwouldbeanexpansmnot‘useof

" L Applicant’s water right if the transfer were granted. Interestingly, he based his decision entirely

oA upon what he believes would be an increase of “consumptive use" (proposed Conclusions of

] ‘1 s
o Law, paragraphs 5 and 6). Although the law grants the right of the director to consider
consumptive use, as defined in section 42-202B, Idaho Code, as a factor in determining whether
aproposed change would constitute an enlargement in nse of the original water right (1.C. Sec.

a2 222), it is ot intended to and canuot disallow 3 transfer based upon the rationale and finding

B I
A “'ofﬁleheanngoﬁcer
_ #__,.‘:‘j e

’_ i'g - X Section 42.-2023 defines consumptive use as “that portion of the annual volume of

PR
g

B - i-water diverted under a water right that is transpired by growing vegetation, evaporated from
N ';i;soila, converted to nonrecoverable water vapor, incorporated into products, or otherwise does not

retum to the waters of the state. Consumptive use does not include any water that falls as

MICROFILMED
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JUN-g=199 Lo we m e wamn s

. -
i

;41 " precipitation directly on the place of use unless the precipitation is captured, controlled and used
) under an appurienant water right * (Ernphasis Added).

i " Pursuant to statute, only that portion which is "diverted® can be used to determine
consamptive use and not anything that arises naturally. Therefore, becanse all diversions will be
ceased under this transfer, there will be no consumptive use from diversions and therefore the
entire 99.2 acres will be deemed dried up.

Furthermore, Applicant, his daughter (who has watered the homesteads) and the
wammmmﬁeﬂﬂmmeggghommtmdspmpmyhadhmmwd&ommﬂ

s"',r "y

et 4" diversions and not substantially by natm'al spn_qgs a8 was clamad by Protestant. To base his

findings upon the visual mspmuonofmt‘smmatwhu spmtonedaywcwmgﬂle
homesteads instead of those who had watered and worked the property for many years, was
grossly agmnsttheovemizz\eljmjm‘g mdmiprod’ufedb b{Apphcants and their witnesses. This is
especially true when Apphcanttest;ﬁed thattheQQchr-esmtendﬂdtobemfmeddld not
include some of the grounds which Dr. Brockway viewed a3 having been inundated by springs.
As stated above, Applicant testified that all diversions, from the homestoads wfg_;g.ﬁl_d
cease. Bven the diversions of the two springs (unnamed spring) which rise above the actual area
being de-watered. The springs would then flow back to Timber Creek. Except for the small
amount of bank next to the springs, there would be no place watered that was watered before.
The hearing officer was meonectmhehcwng the testimony established that there was true sub
watcnngintheareabemgde—wat&red.
Furthermore, to take the hearing officer’s logic to its natural conclusion, one could
¢ never transfer water rights. The rain that fills on the de-watered property would be

consumptively used on the natural plants which exist there and therefore would not seep into the

Yoo [ - j . fe . AL SN . - T VSN : £ -
P T L R }' tor. Pl h:‘ blf_ £ e \,_'.7’, A r]‘/q £ /¢,{: CBa a4 f/#
3 R AL v d - - YAy <
€ Vme, T A ow Tgie e b M. S o, whe has ved Gewcoel ijoars
-3 . . . i LA L. vt
SRV ORI S S LA ~ Fore oo 5 £ r: ﬂil"“— oa [?}5/ [ ,-.-‘,',-. 4 f\ frotes & e foadt
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or run to the stream (ie Timber Creek) and therofore would be an increase of consumptive

/me.Ifacreekornvurmnpastmembemgde-watmud,ﬂ:mwouldbesomenann-alplams

) which would be watered along the banks. The point is that when the logislamre added the
consumptive use lanpguage to the statute, it never intended that this type of logic and scrutiny be
used.

e "‘\ Applicants testimony was clear that even though the new pivot is capable of irrigating

@Sm&n overlaps some of the irrigation coverage under an existing Applicants’ pivot in the

4 Yy s+ B Lk cL e [H’u’(/.vs-, /_J P v ";grr-(,

! amount of 17 acres. This was even the estimate of Protestant’s expert. Therefore the new

magatedgmnndwouldbaonlysaames,whmhlsfar!essthanthewzamwhxchmﬂbede-
s Yoo

watered.
i Furthermore, assuming arguendo that there is an expansion by this application, the
h moumwhmhlsnotanexpansioushouldhavehaengrmtedmnﬁhelm
Thetcshmmyhasoleaﬂyeﬁabbshedthatﬂmamnmﬂegalexpmmofusc for the
" intended transfir and therefore the finding by the hearing officer was in exror. Protestant failed to
establish that an expansion would oocur from the intended transfer,
CONCLUSION
Based upon the foregoing, Applicant respecifully requests that the Director of the
Departiment of Water Resources hear this matter by the transcripts, these briefs and oral argument
and that he reverse the hearing officer’s proposed Findings of Fact and Conclusions of Law and

order that Applicant’s transfer be
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BEFORE THE DIRECTOR OF THE DEPARTMENT

OF WATER RESOURCES OF THE
REGCE! VED
Jul 67 1839

Department of Water Resources

STATE OF IDAHO

IN THE MATTER OF APPLICATION APPLICANTS® EXCEPTIONS TO
FOR TRANSFER NO. 5244 IN THE PROPOSED MEMORANDUM DECISION

NAME OF JAMES AND/OR PAULA AND ORDER
WHITTAKER.

COMES NOW, JAMES WHITTAKER and PAULA WHITTAKER, by and through
counsel of record and hereby ﬁlp the following exceptions to the departments proposed
memorandumn decision and order, which exceptions are supported by applicants brief submitted
herewith.

EXCEPTIONS TO FINDINGS OF FACT
A. Paragraph 9 of Findings of Fact should be amended as follows:
The third sentence should read as follows:
Water used to irrigate the homesteads originates from a combination of sources

k\ including two diversions from Timber Creck (which diversions divert water to the

vast majority of the homesteads), and a small amount of flow from a few springs

(which have been diverted anto the homesteads).

The proposed sentence is inconsistent with the testimony which established that
most of the irrigation on the homesteads was accomplished by two diversions from Timber

Creek. Although there are perhaps two springs which originate upon the premises, they too are
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diverted if required to irrigate the lands. Otherwise they flow directly back into Timber Creek
and do not spread out and water the lands of the homesteads.
(2) The fourth sentence shouid be entirely deleted. This is completely contrary to
the evidence which was produced. There is only a small amount of ground watered from the
% diverted springs. Otherwise the entire homesteads are watered from the two diversions off of
Tiruber Creck. Furthermore, the water right is a “high water” right in the first place-and by its
nature is only used in the high water runoff periods of the year. The present proposed findings of
fact are an attempt to make it seem as though such a right is by its very nature “invalid” when it
clearly is not.
B. Paragraph 11 of Findings of Fact should be amended as follows:
The fourth sentence should be amended as follows: The new pivot is capable of
C} ' irrigating 105 ecres and overlaps imrigation coverage under an existing pivot of the
applicant in the amount of 17 acres, for a total of 88 acres of new irrigation.
C. Paragraph 16 of Findings of Fact should be amended as follows:
Although disputed, there was a preponderance of evidence to establish that more
than sufficient acres of the 99.2 acres proposed to be dried up by Applicants will
Q in fact be dried up to equal the number of new acres to be watered under the
pivots included in the transfer.
The proposed findings of fact is contrary to the evidence. Mr. Whittaker, his daughter,
and the state watermaster all testified the diversion and use of water could be terminated as
proposed with the exception of a few areas associated with two springs. Furthermore, Mr.

Whittaker testified that the “wet areas™ associated with those two springs were not a part of the
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99.2 acres that were proposed to be dried up.
D. Paragraph 17 of Findings 6f Fact should be replaced as follows:
There are approximately 2 springs that arise above the homesteads which are part
%/ of the property which shali be dried up. -
E. Paragraph 18 of Findings of Fact should be replaced as follows:
Although there was contradictory evidence, there was no M that water mtended
to be transferred under ﬂﬁsi:éin{i\t\would be lost to the system any more that it is-
in its present diversion. Furtﬁmmure, because even the ﬁrﬁtmtant’ﬁ expert agreed
<< that all non-consumptive water would eventually surface down below at some .
point, there was no evidence which established any downstream water user w_otﬂd
be injured along any reach in which the non-consumed water could-even
potentially be lost to the system.
(ﬁ F. Paragraph 19 of Findings of Fact should be deleted entirely as not relative to this
application for transfer.
G. A pew paragraph 20 should be added to Findings of Fact as follows:
Uncontradicted evidence by the Applicant and the state watermaster established that there
has always been sufficient water and there will always be sufficient water in Timber
\.Q( Creek in order to fully fill water right number 74-00042 owned by the Ellsworths.
Frotestants expert, Dr. Brockway, acknowledged that if Ellsworths water right through ‘
Timber Creek was always filled , there could be no injury to the Protestants.
EXCEPTIONS TO CONCLUSIONS OF LAW

A. Paragraph 5 of proposed Conclusions of Law should be replaced as follows:

APPLICATION FOR TRANSFER PAGE -3 -
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The applicants have carried their burden of proof and established that the use of
water at the new pivot will not water additional acres beyond the amount now
watered at the homesteads.

/g/ It is very unclear as to what the hearing officer was attempting to say under the
proposed paragraph 5 of conclusions of law. There is no requirement that applicant prove a
transfer of equal acres also include a showing that the equal acreage will consume equal to or less
than the grounds from which the water has been transferred. Therefore, the only test is acreage,
not consumptive use. It is traditional for a user to be allowed to move in a general area the.
consumptive use from one field to another without having to prove that there miéht be a slight
elevation change or there might be a slight change in cropping patterns and, hence, the
consumptive use would be different.

B. Paragraph 7 of proposed Conclusions of Law should be replaced as follows:
Although the applicant’s use ;)f water as proposed in the application may decrease
the amount of return flow to Timber Creak, in certain reaches, such decrease will -
not decrease the flow in Timber Creek sufficient to decrease the flows necessary -
to fully fiil water right number 74-00042 owned by Elisworth. Therefore, because

/g Ellsworth’s right will not be injured by the proposed transfer, the Protestants

cannot be injured thereby.

The testimony from Mr. Whittaker and th‘e state watermaster was that there has
never been a time when the Whittaker water right in question would have been “on™ at a time
when the Ellsworth’s water right would even potentially face a cut in diversion from Big Timber

Creek. In fact, the same uncontradicted evidence established that there has never been a time
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when the full Timber Creck stream was required to fill the water right of Ellsworth. The state
watermaster testified that this event “could not occur”, He testified that in all his experience there
had never been a time when the Ellsworth right was cut. Protestant’s expert even conceded that if
these uncontradicted facts were true, there was no injury from the transfer proposed by
Applicants.

C. Paragraph B of proposed Conclusions of Law should be amended as follows: The

),department should approve the application.
EXCEPTIONS TO ANALYSIS

The Analysis should be reworded to be consistent with the findings of fact and
conclusions of law as amended above. The testimony was clear that only 99.2 acres would be
benefitted by the second pivot and therefore any overlapping was not an expansion of use and no
new consumptive use would be created beyond the said 99.2 acres. Furthermore, even if it were
determined that the acreage actually transferred is less than the total pivot area under new pivot,
and not covered by an existing pivot, the transfer must be approved for at least the acreage which
can actuslly be transferred rather than an outright denial of the total transfer application.

EXCEPTIONS TO ORDER
The proposed order must be amended or rewritten as follows:
Paragraph two needs to be replaced as follows:
IT IS FURTHER hereby ORDER];ZD that Application for Transfer No.

5244 in the name of James and/or Paula Whittaker is GRANTED for the reason that the
applicants have established their original right will not be an enlargement in use; there will be no

injury to the Protestants herein; the change is consistent with the conservation of water resources
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“ | RECEIVED
BEFORE THE DIRECTOR OF THE DEPARTMENT
JUN 0 7 1939
OF WATER RESOURCES OF THE Dapartmant of Water Resaurcan
Eastern Ragion e
STATE OF IDAHO HECE’VED
JUN 10 1999
Departmony o Water Rosqy, ross
IN THE MATTER OF APPLICATION APPLICANTS® EXCEPTIONS TO
FOR TRANSFER NO. 5244 IN THE PROPOSED MEMORANDUM DECISION
NAME OF JAMES AND/OR PAULA AND ORDER
WHITTAKER.

COMES NOW, JAMES WHITTAKER and PAULA WHITTAKER, by and through
counsel of record and hereby file the following exceptions to the departments proposed
memorandum decision and order, which exceptions are supported by applicants brief submitted
herewith.

EXCEPTIONS TO FINDINGS OF FACT
A. Paragraph 9 of Findings of Fact should be amended as follows:
The third sentence should read as follows:
Water used to irrigate the homesteads originates from a combination of sources
including two diversions from Timber Creek (which diversions divert water to the
vast majority of the homesteads), and a small amount of flow from a few springs
(which have been diverted onto the homesteads).
The proposed sentence is inconsistent with the testimony which established that
most of the irrigation on the homesteads was accomplished by two diversions from Timber

Creek. Although there are perhaps two springs which originate upon the premises, they too are
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diverted if required to irrigate the lands. Otherwise they flow directly back into Timber Creek
and do not spread out and water the lands of the homesteads.

(2) The fourth sentence should be entirely deleted. This is completely contrary to
the evidence which was produced. There is only a small amount of ground watered from the
diverted springs. Otherwise the entire homesteads are watered from the two diversions off of
Timber Creek. Furthermore, the water right is a “high water” right in the first place and by its
nature is only used in the high water runoff periods of the year. The present proposed findings of
fact are an attempt to make it seem as though such a right is by its very nature “invalid” when it
clearly is not.

B. Paragraph 11 of Findings of Fact should be amended as follows:

The fourth sentence should be amended as follows: The new pivot is capable of

irrigating 105 acres and overlaps irrigation coverage under an existing pivot of the

applicant in the amount of 17 acres, for a total of 88 acres of new irrigation.
C. Paragraph 16 of Findings of Fact should be amended as follows:
Although disputed, there was a preponderance of evidence to establish that more
than sufficient acres of the 99.2 acres proposed to be dried up by Applicants will
in fact be dried up to equal the number of new acres to be watered under the
pivots included in the transfer.
The proposed findings of fact is contrary to the evidence. Mr. Whittaker, his daughter,
and the state watermaster all testified the diversion and use of water could be terminated as
proposed with the exception of a few areas associated with two springs. Furthermore, Mr.

Whittaker testified that the “wet areas™ associated with those two springs were not a part of the
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99.2 acres that were proposed to be dried up.

D. Paragraph 17 of Findings of Fact should be réplaced as follows:
There are approximately 2 springs that arise above the homesteads which are part
of the property which shall be dried up.

E. Paragraph 18 of Findings of Fact should be replaced as follows:
Although there was contradictory evidence, there was no proof that water intended
to be transferred under this permit would be lost to the system any more that it is
in its present diversion. Furthermore, because even the protestant’s expert agreed
that all non-consumptive water would eventually surface down below at some
point, there was no evidence which established any downstream water user would
be injured along any reach in which the non-consumed water could even
potentially be lost to the system.

F. Paragraph 19 of Findings of Fact should be deleted entirely as not relative to this

application for transfer.

G. A new paragraph 20 should be added to Findings of Fact as follows:

Uncontradicted evidence by the Applicant and the state watermaster established that there

has always been sufficient water and there will always be sufficient water in Timber

Creek in order to fully fill water right number 74-00042 owned by the Ellsworths.

Protestants expert, Dr. Brockway, acknowledged that if Ellsworths water right through

Timber Creek was always filled , there could be no injury to the Protestants.

EXCEPTIONS TO CONCLUSIONS OF LAW

A. Paragraph 5 of proposed Conclusions of Law should be replaced as follows:
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The applicants have carried their burden of proof and established that the use of

water at the new pivot will not water additional acres beyond the amount now

watered at the homesteads.

It is very unclear as to what the hearing officer was attempting to say under the
proposed paragraph 5 of conclusions of law. There is no requirement that applicant prove a
transfer of equal acres also include a showing that the equal acreage will consume equal to or less
than the grounds from which the water has been transferred. Therefore, the only test is acreage,
not consumptive use. It is traditional for a user to be allowed to move in a general area the
consumptive use from one field to another without having to prove that there might be a slight
elevation change or there might be a slight change in cropping patterns and, hence, the
consumptive use would be different.

B. Paragraph 7 of proposed Conclusions of Law should be replaced as follows:
Although the applicant’s use of water as proposed in the application may decrease
the amount of return flow to Timber Creak, in certain reaches, such decrease will
not decrease the flow in Timber Creek sufficient to decrease the flows necessary
to fully fill water right number 74-00042 owned by Ellsworth. Therefore, because
Ellsworth’s right will not be injured by the proposed transfer, the Protestants
cannot be injured thereby.

The testimony from Mr. Whittaker and the state watermaster was that there has
never been a time when the Whittaker water right in question would have been “on” at a time
when the Ellsworth’s water right would even potentially face a cut in diversion from Big Timber

Creek. In fact, the same uncontradicted evidence established that there has never been a time
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when the full Timber Creek stream was required to fill the water right of Ellsworth. The state
watermaster testified that this event “could not occur”. He testified that in all his experience there
had never been a time when the Ellsworth right was cut. Protestant’s expert even conceded that if
these uncontradicted facts were true, there was no injury from the transfer proposed by
Applicants.

C. Paragraph 8 of proposed Conclusions of Law should be amended as follows: The
department should approve the application.

EXCEPTIONS TO ANALYSIS

The Analysis should be reworded to be consistent with the findings of fact and
conclusions of law as amended above. The testimony was clear that only 99.2 acres would be
benefitted by the second pivot and therefore any overlapping was not an expansion of use and no
new consumptive use would be created beyond the said 99.2 acres. Furthermore, even if it were
determined that the acreage actually transferred is less than the total pivot area under new pivot,
and not covered by an existing pivot, the transfer must be approved for at least the acreage which
can actually be transferred rather than an outright denial of the total transfer application.

EXCEPTIONS TO ORDER
The proposed order must be amended or rewritten as follows:
Paragfaph two needs to be replaced as follows:
IT IS FURTHER hereby ORDERED that Application for Transfer No.

5244 in the name of James and/or Paula Whittaker is GRANTED for the reason that the
applicants have established their original right will not be an enlargement in use; there will be no

injury to the Protestants herein; the change is consistent with the conservation of water resources
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within the state of Idaho; the change is in the local public interest as defined in Idaho Code
Section 42-203A(5), and the new use is a beneficial use, all as set forth in 1.C. Sec. 42-222.

DATED this 7™ day of June,1999.

RESPECTFULLY SUBMITTED

ﬁ/,

by

R@E‘ <7/
fRIGBY THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Attorneys for Applicants
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 7" day of June, 1999, a true and accurate copy
of the foregoing was sent by U.S. Mail, postage prepaid, and facsimile to the following:

Karl J. Dreher

Director of Idaho Dept. of Water Resources
1301 N. Orchard St.

Boise, ID 83702

Fax: 208-327-7866

Kent Foster

West One Bank Bldg.

330 Shoup Ave., 3" Floor
P.O. Box 50130

Idaho Falls, ID 83405-0130

Fax: 208-523-9518 Q%%

%R. Righy =~ ~ 7
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e RECEIVED
s#*" e  BEFORE THE DIRECTOR OF THE DEPARTMENT
LA OF WATER RESOURCES OF THE JUN 0 7 1399
M STATE OF IDAHO Department of Water Resources
Eastern Ragion

IN THE MATTER OF APPLICATION BRIEF IN SUPPORT OF APPLICANTS’
FOR TRANSFER NO. 5244 IN THE EXCEPTIONS TO PROPOSED
NAME OF JAMES AND/OR PAULA MEMORANDUM DECISION AND

WHITTAKER. ORDER

COMES NOW, JAMES WHITTAKER and PAULA WHITTAKER, by and through
counsel of record and hereby file the following brief in support of Applicants’ exceptions to the
departments proposed memorandum decision and order.

There are basically two areas of the law which these Petitioners desire to address and
which, coupled with the evidence in the proceeding below, establish Petitioners right to have
their transfer no. 5244 granted. The two areas deal with (1) no injury and (2) no enlargement.

NO INJURY

Initially, it must be recognized that Beva Lue Clark’s (the Protestor) claim of injury is not
a direct claim of injury. Her water right, which is located on Texas Creek, is not even on the
same creek as Applicants’ water right which is located on Timber Creek. She is not upstream or
downstream of Applicant. From the evidence introduced at the hearing held on Applicant’s
transfer application, Protestant and her expert, Dr. Brockway, both conceded that the only way
that Protestant could be injured by granting Applicants’ transfer would be if the transfer injured a
third party’s water right which has water rights on both Timber Creek and Texas Creek. That
third party is known as the Ellsworth rights Nos. 74-00066 and 74-00067. Said third party is not

a Protestant in this action.
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Basically, the argument of Protestant’s claim of injury is that because the Ellsworth’s
rights are senior to her rights, then if Ellsworth’s rights on Timber Creek were in any way
reduced, Ellsworth would demand water from Texas Creek earlier than they otherwise would and
therefore "potentially” require Protestant to such off her water sooner than she otherwise would.

The testimony of the state watermaster and Mr. Whittaker established that there has
always been sufficient waters in Timber Creek to more than fully fill the senior water rights of
Ellsworth, even in the worst of years. In fact the state watermaster went so far as to testify that
Ellsworth’s rights from Timber Creek will always be filled. Add to that the testimony of the state
watermaster who testified that at the time Ellsworth’s water rights needed to be filled, the high
water rights of Applicants are always turned off anyway. In other words, there is absolutely no
way that Applicants’ water right, either in its present application or in its transferred place of use
can affect, in any way, the water rights of Ellsworth. Therefore, because Protestant’s claim of
injury lives and dies with an injury to Ellsworth’s water right, Protestant is absolutely uninjured
by her own admission and that of her expert. Protestant’s protest should therefore be dismissed
and Protestant has no standing to protest Applicant’s transfer.

Idaho law is clear that in order to preclude an transfer, the "injury” to other water rights
must be substantial, that is "not merely a fanciful injury but a real and actual injury" Beecher v.
Cassia Creek Irrig. Co., 66 Idaho 1, 154 P.2d 507 (1944); Colthorp v. Mountain Home Irr. Dist.,
66 Idaho 173, 157 P. 1005 (1945).

Even though the above argument should be the consideration in dismissing Protestant’s
protest, one other piece of evidence was overlooked by the hearing officer. The proposed transfer
actually moves more water from Timber Creek to Texas Creek drainage, thus only helping the

flow of Texas Creek when Applicant’s water is actually being diverted and beyond as it seeps
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into the Texas Creek drainage. Basically, Applicant’s transfer would only help Protestant and not
injure her.

The mere fact that injury "might" occur if other events happen in addition to the transfer
has been held insufficient by the Idaho Supreme Court to dis-allow a transfer. See Application of
Boyer, 73 Idaho 152, 248 P.2d 540. Also, even though Applicant believes that it is not
applicable, a downstream appropriator does not have an unqualified right to the continuace of
return-flow conditions upstream upon a dependence claim. See Boyer, supra and Colthorp,
Supra.

Because of the above arguments, Protestant has failed to show injury and therefore her
protest should be dismissed.

NO EXPANSION OF USE

The hearing officer incorrectly found that there would be an expansion of use of
Applicant’s water right if the transfer were granted. Interestingly, he based his decision entirely
upon what he believes would be an increase of "consumptive use" (proposed Conclusions of
Law, paragraphs 5 and 6). Although the law grants the right of the director to consider
consumptive use, as defined in section 42-202B, Idaho Code, as a factor in determining whether
a proposed change would constitute an enlargement in use of the original water right (I.C. Sec.
42-222), it is not intended to and cannot disallow a transfer based upon the rationale and finding
of the hearing officer.

Section 42-202B defines consumptive use as "that portion of the annual volume of
water diverted under a water right that is transpired by growing vegetation, evaporated from
soils, converted to nonrecoverable water vapor, incorporated into products, or otherwise does not

return to the waters of the state. Consumptive use does not include any water that falls as
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precipitation directly on the place of use unless the precipitation is captured, controlled and used
under an appurtenant water right." (Emphasis Added).

Pursuant to statute, only that portion which is "diverted" can be used to determine
consumptive use and not anything that arises naturally. Therefore, because all diversions will be
ceased under this transfer, there will be no consumptive use from diversions and therefore the
entire 99.2 acres will be deemed dried up.

Furthermore, Applicant, his daughter (who has watered the homesteads) and the
watermaster all testified that the entire homesteads property had been watered from actual
diversions and not substantially by natural springs as was claimed by Protestant. To base his
findings upon the visual inspection of Protestant’s expert who spent one day viewing the
homesteads instead of those who had watered and worked the property for many years, was
grossly against the overwhelming evidence produced by Applicants and their witnesses. This is
especially true when Applicant testified that the 99.2 acres intended to be transferred did not
include some of the grounds which Dr. Brockway viewed as having been inundated by springs.

As stated above, Applicant testified that all diversions, from the homesteads would
cease. Even the diversio;ls of the two springs (unnamed spring) which rise above the actual area
being de-watered. The springs would then flow back to Timber Creek. Except for the small
amount of bank next to the springs, there would be no place watered that was watered before.
The hearing officer was incorrect in believing the testimony established that there was true sub
watering in the area being de-watered.

Furthermore, to take the hearing officer’s logic to its natural conclusion, one could
never transfer water rights. The rain that falls on the de-watered property would be

consumptively used on the natural plants which exist there and therefore would not seep into the
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ground or run to the stream (ie Timber Creek) and therefore would be an increase of consumptive
use. If a creek or river ran past the area being de-watered, there would be some natural plants
which would be watered along the banks. The point is that when the legislature added the
consumptive use language to the statute, it never intended that this type of logic and scrutiny be
used.

Applicants testimony was clear that even though the new pivot is capable of irrigating
105 acres, it overlaps some of the irrigation coverage under an existing Applicants’ pivot in the
amount of 17 acres. This was even the estimate of Protestant’s expert. Therefore the new
irrigated ground would be only 88 acres, which is far less than the 99.2 acres which will be de-
watered.

Furthermore, assuming arguendo that there is an expansion by this application, the
amount which is not an expansion should have been granted nonetheless.

The testimony has clearly established that there is no illegal expansion of use for the
intended transfer and therefore the finding by the hearing officer was in error. Protestant failed to
establish that an expansion would occur from the intended transfer.

CONCLUSION

Based upon the foregoing, Applicant respectfully requests that the Director of the
Department of Water Resources hear this matter by the transcripts, these briefs and oral argument
and that he reverse the hearing officer’s proposed Findings of Fact and Conclusions of Law and

order that Applicant’s transfer be granted.
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DATED this 7" day of June,1999.

RESPECTFULLY SUBMITTED.

b

ety
Jerff R. Righy /s J/
RIGBY, THATCHER, ANDRUS

RIGBY, KAM & MOELLER, Chartered
Attorneys for Applicants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 7" day of June, 1999, a true and accurate copy
of the foregoing was sent by U.S. Mail, postage prepaid, and facsimile to the following;

Karl J. Dreher

Director of Idaho Dept. of Water Resources
1301 N. Orchard St.

Boise, ID 83702

Fax: 208-327-7866

Kent Foster

West One Bank Bldg.

330 Shoup Ave., 3" Floor
P.O. Box 50130

Idaho Falls, ID 83405-0130
Fax: 208-523-9518
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Yelephone: (208) 356-3633

Fax:
E-Mail:

Law Offices
RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered
Ray W, Rigy
Gordon 8. Thatcher ) P.0. Box 250
G. Rich Andrus 25 North Second East
Jerry R. Righy Rexburg, ID 83440
Michael §. Kam

Gregory W. Moeller

Date:

To:

Fax No:

From:
Sent By:

Subject:

FAX Transmission Sheet

June 7, 1999

Karl J. Dreher
Kent Foster

208-327-7866
208-523-9518

Jerry Rigby
5j |

Application for Transfer

You should receive 13 page(s) including this cover sheet.

COMMENTS:

If transmission was incomplete or not legible, please call the sender at 208-356-3633.

{208) 356.0758
rexlaw@srv.net

CONFIDENTIALITY NOTICE: This message is intended ouly for the nse of the individusl or entity to which i1 is addressed and may contain information that
is privikged, confidential, and exernpt from disclosare under applicsble law. If the reader of this message is oot the intended recipient, ar the employee or agent
respansible for delivering the mossage to the intended recipicut, you are hereby notified that any dissemination, distribution, or copying of the communication is
stricly probibitsd. If you have received this communicstion in error, please notify us immediately by telephone and return the ariginal message to us at the
above address via the US Postal Service. Thank yoo.
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BEFORE THE DIRECTOR OF THE DEPARTMENT

OF WATER RESOURCES OF THE

STATE OF IDAHO RECEIVED
JUN 07 1999
pepartment of Watef Resources
IN THE MATTER OF APPLICATION APPLICANTS’ EXCEPTIONS TO
FOR TRANSFER NO. 5244 IN THE PROPOSED MEMORANDUM DECISION
NAME OF JAMES AND/OR PAULA AND ORDER

WHITTAKER.

COMES NOW, JAMES WHITTAKER and PAULA WHITTAKER, by and through
counsel of record and hereby file the following exceptions to the departments proposed
memorandum decision and order, which exceptions are supported by applicants brief submitted

herewith.

EXCEPTIONS TO FINDINGS OF FACT
A. Paragraph 9 of Findings of Fact should be amended as follows:
The third sentence should read as follows:
Water used to irrigate the homesteads originates from a combination of sources
including two diversions from Timber Creek (which diversions divert water to the
vast majority of the homesteads), and a small amount of flow from a few springs
(which have been diverted onto the homesteads).
The proposed sentence is inconsistent with the testimony which established that
most of the irrigation on the homesteads was accomplished by two diversions from Timber

Creck. Although there are perhaps two springs which originate upon the premises, they too are
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diverted if required to irrigate the lands. Otherwise they flow directly back into Timber Creek
and do not spread out and water the lands of the homesteads.

(2) The fourth sentence should be entirely deleted. This is completely contrary to
the evidence which was produced. There is only a small amount of ground watered from the
diverted springs. Otherwise the entire homesteads are watered from the two diversions off of
Timber Creek. Furthermore, the water right is a “high water” right in the first place-and by its
nature is only used in the high water runoff periods of the year. The present proposed findings of

fact are an attempt to make it seem as though such a right is by its very nature “invalid” when it

S

clearly is not.
B. Paragraph 11 of Findings of Fact should be amended as follows:
The fourth sentence should be amended as follows: The new pivot is capable of
irrigating 105 acres and overlaps imigation coverage under an existing pivot of the
applicant in the amount of 17 acres, for a total of 88 acres of new irrigation.
C. Paragraph 16 of Findings of Fact should be amended as follows:
Although disputed, there was a preponderance of evidence to establish that more
than sufficient acres of the 99.2 acres proposed to be dried up by Applicants will
in fact be dried up to equal the number of new acres to be watered under the
pivots included in the transfer.
The proposed findings of fact is contrary to the evidence. Mr. Whittaker, his daughter,
and the state watermaster all testified the diversion and use of water could be terminated as
proposed with the exception of a few areas associated with two springs, Furthermore, Mr.

Whittaker testified that the “wet areas™ associated with those two springs were not a part of the

APPLICATION FOR TRANSFER PAGE - 2
WHITTAKEXC

MICROFILMED
AN 12 a0



;3568 0788 #*

86— 7-99; 4:2'1PMiRTARKEM

99.2 acres that were proposed to be dried up.

D. Paragraph 17 of Findings of Fact should be replaced as follows:
There are approximately 2 springs that arise above the homesteads which are part
of the property which shall be dried up.

E. Paragraph 18 of Findings of Fact should be replaced as follows:
Although there was contradictory evidence, there was no M that water mtended
to be transferred under thi\s\p(cm:}gvould be lost to the{y;ta}) any more that it is -
in its present diversion. Furtﬁermom, because even the prot;tant’é expert agreed
that all non-consumptive water would eventually surface down below at some. .
point, there was no evidence which established ény downstream water user wpuld
be injured along any reach in which the non-consumed water could-even,
potentially be lost to the system.

F. Paragraph 19 of Findings of Fact should be deleted entirely as not relative to this

application for transfer.

G. A new paragraph 20 should be added to Findings of Fact as foilows:

Uncontradicted evidence by the Applicant anci the state watermaster established that there

has always been sufficient water and there will always be sufficient water in Timber

Creek in order to fully fill water right number 74-00042 owned by the Ellsworths.

Protestants expert, Dr. Brockway, acknowledged that if Ellsworths water ri gt;t through

Timber Creek was always filled , there could be no injury to the Protestants.

EXCEPTIONS TO CONCLUSIONS bF LAW

A. Paragraph 5 of proposed Conciusions of Law should be replaced as follows:

APPLICATION FOR TRANSFER PAGE - 3
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The applicants have carried their burden of proof and established that the use of

water at the new pivot will not water additional acres beyond the amount now

watered at the homesteads.

It is very unclear as to what the hearing officer was attempting to say under the
proposed paragraph 5 of conclusions of law. There is no requirement that applicant prove a
transfer of equal acres also inélude a showing that the equal gcmagq'will consume equal to or less
than the grounds from which the water has been transferred. Therefore, the only test is acreage,
not consumptive use. It is traditional for a user to be allowed to move in a general area the.

consumptive use from one field to another without having to prove that there might be a slight

elevaﬁon_ c!lian\ge or there might be a slight change in cropping patterns and, hence, the
t;oné;lmpﬁve use would be different.
B. Paragraph 7 of proposed Conclusions of Law should be repléced as follows:

Although the applicant’s use ;:-f water as proposed in the application may decrease
the amount of retum flow to Timber Creak, in certain reaches, such decrease will -
not decrease the flow in Timber Creek sufficient to decrease the flows necessary -
to fully fill water right nunber 74-00042 owned by Ellsworth. Therefore, because
Ellsworth’s right will not be injured by the proposed transfer, the Protestants
cannot be injured thereby.
The testimony from Mr. Whittaker and the state watermaster was that there has

never been a time when the Whittaker water right in question would have been “on” at a time

when the Elsworth’s water right would even potentially face a cut in diversion from Big Timber

Creek. In fact, the same uncontradicted evidence established that there has never been a time

APPLICATION FOR TRANSFER PAGE - 4
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when the full Timber Creck stream was required to fill the water right of Elisworth. The state
watermaster testified that this event “could not occur”. He testified that in all his experience there
had never been a time when the Ellsworth right was cut. Protestant’s expert even conceded that if
these uncontradicted facts were true, there was no injury from the transfer proposed by
Applicants.

C. Paragraph 8 of proposed Conclusions of Law should be amended as follows: The
department should approve the application.

EXCEPTIONS TO ANALYSIS

The Analysis should be reworded to be consistent with the findings of fact and
conclusions of law as amended above. The testimony was clear that only 99.2 acres would be
benefitted by the second pivot and therefore any overlapping was not an expansion of use and no
new consumptive use would be created beyond the said 99.2 acres. Furthermore, even if it were
determined that the acreage actually transferred is less than the total pivot area under new pivot,
and not covered by an existing pivot, the transfer must be approved for at least the acreage which
can actually be transferred rather than an outright denial of the total transfer application.

EXCEPTIONS TO ORDER
The proposed order must be amended or rewritten as follows:
Paragraph two needs to be replaced as follows:
IT IS FURTHER hereby ORDERED that Application for Transfer No.

5244 in the name of James and/or Paula Whittaker is GRANTED for the reason that the
applicants have established their original right will not be an enlargement in use; there will be no

injury to the Protestants herein; the change is consistent with the conservation of water resources

APPLICATION FOR TRANSFER PAGE - §

WHITTAK_EXC

M’CHOF’!LMED
JAR 52 00



8- 7~-99; 4:21PM;RTARKAM ;356 D768 # Ts 13

within the state of [daho; the change is in the local public interest as defined in Idaho Code

Section 42-203 A(5), and the new use is a beneficial use, all as set forth in 1.C. Sec. 42-222.
DATED this 7* day of June,1999.
RESPECTFULLY SUBMITTED. /

o H : . /7
f RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered
Attorneys for Applicants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 7" day of June, 1999, a true and accurate copy
of the foregoing was sent by U.S. Mail, postage prepaid, and facsimile to the following:

Karl J. Dreher

Director of Idaho Dept. of Water Resources
1301 N. Orchard St.

Boise, ID 83702

Fax: 208-327-7866

Kent Foster

West One Bank Bldg.

330 Shoup Ave., 3" Floor
P.O. Box 50130

Idaho Falls, ID 83405-0130
Fax: 208-523-9518

APPLICATION FOR TRANSFER PAGE - 6
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BEFORE THE DIRECTOR OF THE DEPARTMENT

OF WATER RESOURCES OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION BRIEF IN SUPPORT OF APPLICANTS’
FOR TRANSFER NQO. 5244 IN THE EXCEPTIONS TO PROPOSED
NAME OF JAMES AND/OR PAULA MEMORANDUM DECISION AND .

WHITTAKER. ORDER

COMES NOW, JAMES WHITTAKER and PAULA WHITTAKER, by and through
counsel of record and hereby file the following brief in support of Applicants’ exceptions to the
departments proposed memorandum decision and order.

There are basically two areas of the law which these Petitioners desire to address and
which, coupled with the evidence in the proceeding below, establish Petitioners right to have
their transfer no. 5244 granted. The two areas deal with (1) no injury and (2) no enlargement.

NO INJURY

Initially, it must be recognized that Beva Lue Clark’s (the Protestor) claim of injury is not
a direct claim of injury. Her water right, which is located on Texas Creek, is not even on the ‘
same creck as Appiicants’ water right which is located on Timber Creek. She is not upstream or
downstream of Applicart. From the evidence introduced at the hearing held on Applicant’s
{ransfer application, Protestant and her expert, Dr. Brockway, both conceded that the only way
that Protestant could be injured by granting Applicants’ transfer would be if the transfer injured a
third party’s water right which has water rights on both Timber Creek and Texas Creek, That
third party is known as the Ellsworth rights Nos. 74-00066 and 74-00067. Said third party is not

a Protestant in this action.

MICROFILMED
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Basically, the argument of Protestant’s claim of injury is that because the Ellsworth’s
rights are senior to her rights, then if Ellsworth’s rights on Timber Creek were in any way
reduced, Ellsworth would demand water from Texas Creek earlier than they otherwise would and
therefore “poten_tially" require Protestant to such off her water sooner than she otherwise would.

The testimony of the state watermaster and Mr. Whittaker established that there has
always been sufficient waters in Timber Creek to more than fully fill the senior water rights of
Ellsworth, even in the worst of years. In fact the state watermaster went so far as to testify that
Ellsworth’s rights from Timber Creek will always be filled. Add to that the testimony of the state
watermaster who testified that at the time Ellsworth’s water rights needed to be filled, the high
water rights of Applicants are always turned off anyway. In other words, there is absolutely no
way that Applicants® water right, cither in its present application or in its transferred place of use
can affect, in any way, the water rights of Ellsworth. Therefore, because Protestant’s claim of
injury lives and dies with an injury to Ellsworth’s water right, Protestant is absolutely uninjured
by her own admission and that of her expert. Protestant’s protest should therefore be dismissed
and Protestant has no standing to protest Applicant’s transfer.

Idaho law is clear that in order to preclude an transfer, the "injury" to other water rights
must be substantial, that is "not merely a fanciful injury but a real and actual injury" Beecher v.
Cassia Creek Irrig. Co., 66 Idaho 1, 154 P.2d 507 (1944); Colthorp v. Mountain Home Irr. Dist.,
66 Idaho 173, 157 P. 1005 (1945).

Even though the above argument should be the consideration in dismissing Protestant’s
protest, one other piece of evidence was overlooked by the hearing officer. The proposed transfer
actually moves more water from Timber Creek to Texas Creck drainage, thus only helping the

flow of Texas Creck when Applicant’s water is actually being diverted and beyond as it secps
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into the Texas Creek drainage. Basically, Applicant’s transfer would only help Protestant and not
injure her.

The mere fact that injury "might" occur if other events happen in addition to the transfer
has been held insufficient by the Idaho Supreme Court to dis-allow a transfer. See Application of
Boyer, 73 Idaho 152, 248 P.2d 540. Also, even though Applicant believes that it is not
applicable, 8 downstream appropriator does not have an unqualified right to the continuace of
return-flow conditions upstream upon a dependence claim. See Boyer, supra and Colthorp,
supra.

Because of the above arguments, Protestant has failed to show injury and therefore her
protest should be dismissed.

NO EXPANSION OF USE

The hearing officer incorrectly found that there would be an expansion of use of
Applicant’s water right if the transfer were granted. Interestingly, he based his decision entirely
upon what he believes would be an increase of "consumptive use” (proposed Conclusions of
Law, paragraphs 5 and 6). Although the law grants the right of the director to consider
consumptive use, as defined in section 42-202B, Idaho Code, as a factor in determining whether
a proposed change would constitute an enlargement in use of the original water right (I.C. Sec.
42-222), it is not intended to and cannot disallow a transfer based upon the rationale and finding
of the hearing officer.

Section 42-202B defines consumptive use as "that portion of the annual volume of
watcr diverted under a water right that is transpired by growing vegetation, evaporated from
soils, converted to nonrecoverable water vapor, incorporated into products, or otherwise does not

retum to the waters of the state. Consumptive use does not include any water that falls as
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®
precipitation directly on the place of use unless the precipitation is captured, controlled and used
under an appurtenant water right." (Bmphasis Added).

Pursuant to statute, only that portion which is "diverted" can be used to determine
consumptive use and not anything that arises naturally. Therefore, because all diversions will be
ceased under this transfer, there will be no consumptive use from diversions and therefore the
entire 99.2 acres will be deemed dried up.

Furthermore, Applicant, his danghter (who has watered the homesteads) and the
watermaster all testified that the entire homesteads property had been watered from actual
diversions and not substantially by natural springs as was claimed by Protestant. To base his
findings upon the visual inspection of Protestant’s expert who spent one day viewing the
homesteads instead of those who had watered and worked the prbperly for many years, was
grossly against the overwhelming evidence produced by Applicants and their witnesses. This is
especially true when Applicant testified that the 99.2 acres intended to be transferred did not
include some of the grounds which Dr. Brockway viewed as having been inundated by springs.

As stated above, Applicant testified that all diversions, from the homesteads would
cease. Even the diversioﬁs of the two springs (unnamed spring) which rise above the actual area
being de-watered. The springs would then flow back to Timber Creck. Except for the small
amount of bank next to the springs, there would be no place watered that was watered before.
The hearing officer was incorrect in believing the testimony established that there was true sub
watering in the area being de-watered.

Furthermore, to take the hearing officer’s logic to its natural conclusion, one could
never transfer water rights. The rain that falls on the de-watered property would be

consumptively used on the natural plants which exist there and therefore would not seep into the
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ground or run to the stream (ie Timber Creek) and therefore would be an increase of consumptive
use. If a creek or river ran past the area being de-watered, there would be some natural plants
which would be watered along the banks. The point is that when the legislature added the
consumptive use language to the statute, it never intended that this type of logic and scrutiny be
used.

Applicants testimony was clear that even though the new pivot is capable of irrigating
105 acres, it overlaps some of the irrigation coverage under an existing Applicants® pivot in the
amount of 17 acres. This was even the estimate of Protestant’s expert. Therefore the new
irrigated ground would be only 88 acres, which is far less than the 99.2 acres which will be de-
watered.

Furthermore, assuming arguendo that there is an expansion by-this application, the
amount which is not an expansion should have been granted nonetheless.

The testimony has clearly established that there is no illegal expansion of use for the
intended transfer and therefore the finding by the hearing officer was in exror. Protestant failed to
establish that an expansion would occur from the intended transfer.

CONCLUSION

Based upon the foregoing, Applicant respectfully requests that the Director of the

Department of Water Resources hear this matter by the transcripts, these briefs and oral argument

and that he reverse the hearing officer’s proposed Findings of Fact and Conclusions of Law and

order that Applicant’s transfer be granted.
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DATED this 7* day of June,1999.

RESPECTFULLY SUBMITTED.
%

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered
Attorneys for Applicants

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 7* day of June, 1999, a true and accurate copy

of the foregoing was sent by U.S. Mail, postage prepaid, and facsimile to the following:

Karl J. Dreher

Director of Idaho Dept. of Water Resources
1301 N. Orchard St.

Boise, ID 83702

Fax: 208-327-7866

Kent Foster

West One Bank Bldg,

330 Shoup Ave., 3 Floor
P.O. Box 5G130

Idaho Falls, ID 83405-0130
Fax: 208-523-9518

# 13/ 13

R. Rifby /
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State of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE

May 17, 1999 COVERNOR
KARL J. DREHER
DIRECTOR
RE: In the matter of Application for Transfer No. 5244 in the name of James and/or

Paula Whittaker
Dear Interested Party:

The accompanying order is a "recommended order” issued by the department
pursuant to Section 67-5243, [daho Code. The provisions of this order will not become
effective until the Director issues a final order in this matter.

Each party to these proceedings who appeared at the hearing may file a petition for
reconsideration, briefs and exceptions to the recommended order and may request oral
argument before the Director of the department as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a recommended order with the
hearing officer issuing the order within fourteen (14) days of the service date of the order.
The hearing officer will act on a petition for reconsideration within twenty-one (21) days of
its receipt, or the petition will be considered denied by operation of law. See Section 67-
5243(3), Idaho Code.

EXCEPTIONS AND BRIEES

Within twenty-one (21) days after (a) the service date of this recommended order,
(b) the service date of a denial of a petition for reconsideration from this recommended
order, or (c) the failure within twenty-one (21) days to grant or deny a petition for
reconsideration from this recommended order, any party may in writing support or take
exceptions to any part of a recommended order and may file briefs in support of the party's
position on any issue in the proceeding. Written briefs in support of or taking exceptions
to the recommended order shall be filed with the Director. Opposing parties shall have
twenty-one (21) days to respond.

ORAL ARGUMENT

The Director may schedule oral argument in the matter before issuing a final order.
Oral argument on exceptions to a recommended order shall be heard at the discretion of
the Director. If oral arguments are to be heard, the Director will, within a reasonable time,
notify each party of the place, date and hour for the argument of the case. Unless the
Director orders otherwise, all oral arguments will be W%%M@Pldaho.

a3 1 2 20



CERTIFICATE OF SERVICE

Any petition for reconsideration or other motion to the hearing officer shall be served
upon all other parties to the proceeding. All exceptions, briefs, requests for oral argument
and any other matters filed with the Director in connection with the recommended order
shall be served on all other parties to these proceedings in accordance with Rules of
Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written
briefs, oral argument or response to briefs, whichever is later, unless waived by the parties
or for good cause shown. The agency may remand the matter for further evidentiary
hearings if further factual development of the record is necessary before issuing a final
order. The department will serve a copy of the final order on all parties of record.

APPEAL OF FINAL ORDER TO DISTRICT COURT

A party aggrieved by a final order of the Director is entitled to judicial review in
compliance with sections 67-5271 through 67-5279, |daho Code.

Sincerely,

L. GLEN SAXTON, Chiéf
Water Allocation Bureau

Enclosure

c: Skip Jones - Eastern Region
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WRO749NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 04/15/99
No. T74-00056 WATER RIGHT PROFILE REPORT PAGE: 1
OWNER PRIORITY USE PERIOCD DIVERSION DIVERSION
CODE MNAME & ADDRESS DATE WATER USE FROM 10 RATE VOLUME
C JAMES WHITTAKER 05/01/1910 [IRRIGATION Q4715 10/15 2.000 CFS 262.50 AFA
C PAULA WHITTRKER  eeemeiie e
PO BOX 240 TOTAL DIVERSION: 2.000 CFs 262.50 AFA
LEADORE 1D 83444
(208) 768-2491
Water Source: BIG TIMBER CREEK Tributary to: LEMHI RIVER Stage: DECREED
Point(s) of Diversion: T1SN R26E 520 SWNW LEMHI County
Place of use Legal Description for: [IRRIGATIOR
NE NW Sk SE
NENE NWNE SWNE SENE : NENW NWNW SWNW SENW - NESW NWSW SWSW SESW : NESE NWSE SWSE SESE

T R § : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac

Pou County: LEMHI

TOTAL ACRES

- Use of water under this water right will be regulated by the

- wWatermaster of State Water District No. 74W.

- The right holder shall maintain a measuring device and lockable
- controlling works of a type approved by the Department in a

- manner that will provide the watermaster suitable control of the
- diversion.

On Ordes
Conditions of Approval:
i RG4
R43
RS9

Vv

Modil — 107
“:I!i" TO8

109

Remarks: GEN

- This right when combined with all other rights shall provide no
- more than 3.5 afa per acre at the field headgate for irrigation
- of the lands above.

- The right holder shall accomplish the change authorized by this
- transfer within one (1)} year of the date of this approval.

- Failure of the right holder to comply with the conditions of this
- transfer is cause for the Director to rescind approval of the

- transfer.

- Approval of this transfer does not preclude the opportunity for
- review of the validity of the water right{s) in the ongoing

- Snake River Basin Adjudication.

Right 74-00056 is Limited to the irrigation of 75.0 acres within
the place of use described above in a single irrigation season.

Right 74-01103 is limited to the irrigation of 24.2 acres within — Delebe afnv' tuPPl’Wh-(’ MC‘J‘“«Q-

the place of use described above in a single irrigation season.
Approval of Transfer 5244 does not grant any right-of-way or
easement for use of a delivery system owned by person(s) other
than the right owner.

Dates: App. Received: Priority Date: 05/01/1910
Proof Due Date: Proof Made Date:
Exam Made Date: Exam Sent to S.0.:

Licensed Date:



WROT4ONP IDAHO DEPARTMENT OF WATER RESQURCES DATE: 04/13/99
No. T74-00056 ' WATER RIGHT PROFILE REPORT PAGE: 2
Misc: Water District Number: 74W Field Exam Fee:

Comments: Date: 0471571999  User-ID: PSKAGGS Subject: TRANSFER 5244
Transfer 5244 changes the point of diversion & place of use under
Rights 74-00056 & 74-01103.

Audit: 04706798 SCOX  04/15/99 PSKAGGS
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WROT49NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 04715799
No. T74-01103 WATER RIGHT PROFILE REPORT PAGE: 1
DWNER PRIORETY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME
C JAMES WHITTAKER 11/19/1922 1RRIGATION 04/15 10/15 0.480 CFS 84.70 AFA
C PAULA WHITTAKER °~ semmmmame-es eeeeemaaeees
PO ROX 240 TOTAL DIVERSION: 0.480 CFs 84.70 AFA
LEADORE 1D 83464
(208) 768-2491
Water Source: BIG TIMBER CREEX Tributary to: LEMHI RIVER Stage: DECREED

Point(s) of Diversion: T15N R26E S20 SHNY LEMHI County
Place of use Legal Description for: IRRIGATION
NE NW SW SE

NENE NWNE SWNE SENE NENW NWNW SWNW SENW NESW NWSW SWSW SESW NESE NWSE SWSE SESE

T R § : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac SUM
15N 26E 21 : 25 23 24 25 : : s 99.2
TOTAL ACRES 9.2

Pou County: LEMHI

Conditions of Approval:

R0O4 - Use of water under this water right will be regulated by the
- watermaster of State Water District No. 74W.
R43 - The right holder shall maintain a measuring device and lockable
- controlling works of a type approved by the Department in a
- manner that will provide the watermaster suitable control of the
- diversion.
RS? - This right when combined with all other rights shall provide no
- more than 3.3 afa per acre at the field headgate for irrigation
- of the lands above.
T07 - The right holder shall accomplish the change authorized by this
- transfer within one (1) year of the date of this approval.
TO8 - Failure of the right holder to comply with the conditions of this
- transfer is cause for the Director to rescind approval of the
- transfer,
TO9 - Approval of this transfer does not preclude the opportunity for
- review of the validity of the water right(s) in the ongoing
- Snake River Basin Adjudication.
Remarks: GEN Right 74-01103 is limited to the irrigation of 24.2 acres in the
place of use described above in a single irrigation season.
Approval of Transfer 5244 does not grant any right-of-way or
easement for use of a delivery system owned by person(s) other
than the right owner.
Dates: App. Received: Priority Date: 11/19/1922
Proof Due Date: Proof Made Date:
Exam Made Date: Exam Sent to $.0.:
Licensed Date:
Misc: Water District Number: 740 Field Exam Fee:



WRO749NP
No. T74-01103

1DAHO DEPARTMENT OF WATER RESOURCES
WATER RIGHT PROFILE REPORT

DATE:
PAGE:

04/15/99
2

Comments:

Audit:

Date: 04/15/1999 User-1D: PSKAGGS Subject: TRANSFER 5244
Transfer 5244 changes the point of diversion & place of use under
Rights 74-00056 & 74-01103.

04715799 PSKAGGS  04/15/99 PSKAGGS  04/15/99 PSKAGGS



AJ5B09RP IDAHO DEPARTMENT OF WATER RESCURCES DATE: 04/15/99
No. A74-00056 ADJUDICATION CLAIM PROFILE REPORT PAGE: 1
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM T0 RATE VOLUME
C F JAMES WHITTAKER 05/01/1910  TRRIGATION 03-15 11-15 2.000 CFs
C PAULA J WHITTAKER me=mmme--emeee
TWO DOT : RANCH TOTAL DIVERSION: 2.000 CcFs

BOX 240
LEADORE 1D 83464
(208) 768-2491

Water Source: BIG TIMBER CREEKX Tributary to: LEMH] RIVER
UNNAMED STREAM BIG TIMBER CREEK
Point({s) of Diversion: T14N R26E $06 SWNE
s07 NWSE

Place of use Legal Description for: IRRIGATION

MENE NWNE
T R S : Lt Ac Lt Ac
14N 26E 5 :
14N 26E 6 :

PQU County: LEMHI

Conditions of Approval:

ME -

005 -

016 -

A measuring device and lockable controlling works of a type
acceptable to the Department shall be permanently installed and
maintained as part of the diverting works.

Use of water under this right is subject to control by the
watermaster of State Water Gistrict Mo,

See remarks for additional conditions of approval.

Remarks: GEN  TRANS. 3056. THE COMBIMED RATE OF DIV. FROM THE 2 SOURCES
IDENTIFIED UNDER THIS TRANS. SHALL NOT EXCEED 2.0 CFS.

Stage: DECREED

LEMHI County
LEMHI County

NE NW SW SE
SWNE SENE : NENW NWNW SWNW SENW :  NESW NWSW SWSW SESW : MNESE NWSE SWSE SESE
Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac
H : 05
01 : 34 09 07 18

TOTAL ACRES

Dates: Exam Made Date: Verified Date: Objection Filed Date:

Misc: Water District Number: Field Inspection Flag:

Presumption Flag:

Audit: 06/08/90 THOMPSON  03/30/95 POST-STD



AJSBOSNP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 04/15/99
No. A74-01103 ADJUDICATION CLAIM PROFILE REPORT . PAGE+ 2
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CoDE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME
C F JAMES WHITTAKER 1171971922 IRRIGATION 03-15 11-15 0.480 CFs
C PAULA J WHITTAKER . memss--ea-ces
TWO DOT : RANCH TOTAL DIVERSION: 0.480 CFS
BOX 240

LEADORE ID 83464
(208) 768-2491

Water Source: BIG TIMBER CREEK Tributary to: LEMHI RIVER Stage: DECREED
Point(s) of Diversion: T14N R26E 505 SWNW LEMHL County

Place of use Legal Description for: IRRIGATION

NE N SW SE
NENE NWNE SWNE SENME : NENW NWNW SWNW SENW :  NESW NWSW SWSW SESW : NESE NWSE SWSE SESE
T R S : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : 1Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : SUM
14N 26E 5 : : 04-10 og : : :  18.0
15N 26E 32 : : : 06 : : 6.0
TOTAL ACRES 24.0

POU County: LEMHI
Remarks: GEN AC. IRR.=24.2.
P/U H.E.S. 657.
Dates: Exam Made Date: Verified Date: Objection Filed Date:

Misc: Water District Number: Field Inspection Flag:
Presumption Flag:

Audit: 06/11/90 THOMPSON  03/30/95 POST-STD



WRO725NP . . IDAHO DEPARTMENT OF WATER RESOURCES .
(OD-725) -R-8 PLACE OF USE 1/4 1/4 COMPARISON REPORY
(WATER RIGHT NUMBERS THAT BEGIN WITH AN '*‘ ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A "7’ HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE

DATE: 04/15/99
PAGE : 1

RECORDS)

NE NW SW
NE NW SW SE NE N SW SE NE NW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac

BIG TIMBER : :
BIG TIMBER : : :
BIG TIMBER : H 04-10 3 : :
BIG TIMBER : : 04-10 g : :

NO MAPPING INFO AVAILABLE

T14N R26E S &

400056 ™ BIG TIMBER : : : :
A7400056 _/ BIG TIMBER : : H :

NO MAPPING INFO AVAILABLE

T15N R26E S 21 25  as ad.a A5 -P"O?obtco YU - No valm‘;s

NO MATCHES FOR THIS POU TN WR-POU
NO MATCHING IRRIGATION RIGHTS WERE FOUND FOR THIS PQU
--B6 MAP-- €390Q-T 82 : :

T15N R2EE S 32

7401103\ BIG TIMBER : : :
A7401103./ B1G TIMBER : H

NG MAPPING INFO AVAILABLE

SE
NE NW SW SE
Lt Ac Lt Ac Lt Ac Lt Ac  SUM

: 5
5
: 18
18

3 : 8
: -]
é

TSaYy



WROG31NP

WATER RIGHT NO.

74-00056

T74-00056

AT4-00056

NAME

WHITTAKER, FLOYD J.

WHITTAKER, JAMES
WHITTAKER, PAULA

WHITTAKER, F JAMES
WHITTAKER, PAULA J

. IDAHO DEPARTMENT OF WATER RESOURCES .

PREFIX/SPLIT QUERY

OWNER PRIORITY DATE STG/STS

C

05/01/71910

057011910

05/01/1910

D/

SOURCE

BIG TIMBER CREEK
UNNAMED STREAM
BIG TIMBER CREEK

BIG TIMBER CREEK
UNNAMED STREAM

USE DESC

IRR

DATE: 0&4/14/99

TIME: 15:57:38

PAGE : 1
SYSTEM

WR

TS244



WROG3INP , IDAHO DEPARTMENT OF WATER RESOURCES . DATE: 04/14/99

PREFIX/SPLIT QUERY 4 TIME: 15:57:46
PAGE : 1
WATER RIGHT NO. NAME ) OWNER PRIORITY DATE STG/STS SOURCE USE DESC SYSTEM
74-01103 WHITTAKER, FLOYD J. ¢ 1171971922 D/ BIG TIMBER CREEK  IRR WR
Careotios wimacw, ¢ owes ¢ tersm o/ wiG TimmER ceeek e o

WHITTAKER, PAULA J

TSays




Sgyngeiﬁems 1 and/or 2 for additional services. | also wish to receive th

[ i . : .
= Complete items 3, 4a, and 4b. following services (for a

u Ptint your name and address on the reverse of thls form so thal we can return this | extra fee):

card to you. .
w Attach this form fo the front of the mailpiece, ar on the back if space doas not 1. Addressee's Address
permit. D . Deli
. TWme Herurg Recaipt Requested® on 1h§ mailpiece belovr the article number. 2 Restricted Delivery
n agfvgféﬁf" eceipt will show 1o whomn the article was deliverad and the date Consult postmaster for fee.
3. Article Addressed to: 4a. Article Number

Jomes Lo itaker (N2 SS5 928 1/5

b. Service Type
P O- BOX aq'o ‘N\\O?\ L@?&egs{emd wCeniﬁed

Leasore, To 23GAT I (g o
D G
' a‘?'@ﬁe 8

5. Received By: (Print Name) if requested

6. Signgitire: (Addrassee or Agent)

Is your RETURN ADDRESS completed on the reverse side?

Al o
PS Form 3811, December 1994 w2ses-9e-Bo229  Domestic Return ReCeipt

¥

Thank you ipr using Return Receipt Service.



First-Class Maif
UNZED STATES PoSTAL SEAVICE Postage & Fees Paid
USPS
) Permit No. G-10

® Print your name, address, and ZIP Code in this box *

(CROFHE
DEPARTMENT OF WATER ResourcediCR .
EASTERN DISTRICT OFFICE o 4 W

900 N. SKYLINE DR. SN

IDAHO FALLS, IDAHO 83402 REG E [y E b
MAR 2 ¢ 1999

Dapartmant of w;
ater R
om quio: sources

8:6%040 W JOwES)



Js your RETURN ADDRESS completed on the reverse side?

SENDER:

uComplete items 1 andlur 2 for additional services.
aCompleta items 3, 4a, and 4b.

| also wish to receive tha
following services (for '

uPrint your name and address on the reverse of this lorm so that we can retum this | gydrg fee):

card to

you.
® Attach this form to the front of the mailpieca, or on the back if space does not 1. O Addressee’s Address

parmil.
AWrite "Raturn Receipt Requested” on the mailpiace below the article number.
mThe Rseturn Receipt will show 1o whom the articls was delivered and the date

delivered

2. O Restrictad Delivery
Consult postmaster for fae.

A, Article Addressed to:

Beva Lue Clark
PO Box 8

Leadore ID 83464 M\OROFW

4a. Article Number
Z 555 922 113
4b. Service Type

'TBegistared

R} Certified

5. Receivad By: (Print Nams)

B. Addressese's Addressl
and fee is paid)

6. Signalurz: (Addressea or Agent)
x f -

PS Form 3811, December 1994

Tozsear-80i7s  DOMESHC Return Re!!lpt

Thank you for using Return Receipt Service,



et
| I

%

Depgrtmant of Water Resources ~ EASTERN DISTRICT OFFICE

Eastern Reglon 900 N. SKYLINE DR.
IDAHO FALLS, IDAHO 83402

TRANSFER #5243 & 5244

® Print your nwm and ZIP o N
RECEIVED MICROFILME,]
MAR 2 5 1359 DEPARTMENT OF WATER Resourcedlaff | 2 200

. _”!Ii!lI”HJ;;”IHHII!,IH‘”IEli.'ll”illil”!ﬂ”ilfl“lli




« SENDER: , .
§ wCompleta items 1 and/or 2 for additional services. | also wish to receive th
@ wComplete items 3, 4a, and 4b. tollowing services (for '
g lz:;: tg‘r,our name and address on the revarse of this form so that we can retum this | gyirg fee):
.
mAtach tri:s form to the fror of the mailpiace, or on the back if space does not 1. [0 Addressee's Address
it
E l\?\ferite'ﬂetum Recalpt Requested” on the mailpieca below the artitle number. 2. [T Restricted Delivery
£ "The Retum Racaipt will show 1o whom the anicle was delivered and the date
£ dalivered, Consult postmaster for fee.
:‘.:i 3. Article Addressed to: ' 4a. Article Number
! N -
g Ray Rigby 2b. Service Type
8 PO Box 250 RO m&gns red EW Certified
Rexburg ID 83440 N“C O] Express Mail O Insured
1R [3)R&NReceipt for Merchandise 11 COD
7. DaE% of D&Iyegé ?P
Received By: (Print Na% B. Addresses's Address (Gnly if raquasted
"C?i’t&./ 4 ¢ l and fee is paid)
5 6. Signature: (Addressae or Agent)
; _X , / Q
= PS Form 3811, December 1994 [ oesesereos Domestic Return ReCEipt

Thank you for using Return Recaipt Service.



Postage & Fess Palid
USPS

First- Mail
U. STATES POSTAL SEAVICE | | Class Mal
Permit No. G-10

® Print your name, address, and ZIP Code in this box ®
M CROF?LMED

IVED v ¢ a
RECE AN T 7 05
MAR 2 5 1999 DEPARTMENT OF WATER RESOURCES
J EASTERN DISTRICT OFFICE
spartmant of Water Resources 900 M. SKYLINE DR.
Eastern Hegion

IDAHQ FaLLS, IDAHO 83402

TRANSFER # 5223 & 5244

. ”l!zl}l””jlI“iillH.jlI}II”'IH’I}I-‘”II,I”lll”ll“”ll}




s your ARETURN ADDRESS completed on tha reverse side?

JREEETS

SENDER: T . .
wCompiets items 1 andfor 2 for additional sarvices. } also wish to receive
sComplete itams 3, 4, and 4b. % . following services (for
) l::;: your name and address on thé revarse of this form so that we can refum this | gypra fae):
'lAﬂ::ihL t;?s torm to thi frord of the mallpiecs, or on the back if space does not 1. O Addressee’s Addrass
pa
. @Write "Retum Racaipt Roquasted” on the mailpisce below the article number. 2. 1 Restricled Delivery
BThe Retum Receipt will show to whom the anticle was defivered and the date
deliverad. Consult postmaster for fee.
3. Article Addressed to: 4a. Article Number
: 42 555 922
Kgnt Foster Ez@ SBMCBTypS 114
Holden Kidwell HWRDVC\&@{D Registered [ Certified

PO Box 50130 ﬂ}ﬁ Exprass Mall O Insured

Idaho Falls ID 834 Q.&.?Q ;! ‘2 [A Retum Receipt for Merchandise [0 COD
7. Date of Dalivery

5. Received Ey {Print Name) . 8, AddresseesAddres%ﬁrsqussred

éf\/\_ = é.,\ and fes is paid)

ﬂ%fﬂ&sﬁ orAgent)
iy iz
1o2se5-97-8-0179  Domestic Return Receipt

PS Form 3811, December 1894

Thank you for using Return Receipt Service.



U. STATES POSTAL SERVICE Postage & Fess Pald

USPS

l I First-Class Malil
Permit No. G-10

® Print your name, address, and ZIP Code in this box ¢

MICROFILMED
R E C E | v {PEBARTMENT OF WATER RESOURCES
EASTERN DISTRICT OFFICE 4o n { 2 7081

MAR 2+ 900 N. SKYLINE DR.
IDAHO FALLS, IDAHO 83402
DapartmEem of Water Resourceg

astern Region




1s your RETURN ADDRESS completed on the reverse side?

SENDER:

aComplate itams 1 andfor 2 for additional services.
nComplete itsms 3, 4a, and 4b.

| also wish to recsive th
following services (for .

#Print your name and address on the reverse of this form so that we can retum this | gytrg fos):

card fo you.

w Attach this form 1o the brant of the mallpiecs, or on the back if space does not 1. O Addressee’s Address
permil.
wWrita "Asturn Rscaipt Requested” on the mailpiece below the article number. 2. O Rastricted Delivery

wThe Ratum Receipt will show tp whom the article was delivered and the date

dalivarad.

Consult postmaster for fee.

3. Article Addressed to:

James Whittaker

da. Article' Numbar
Z 555 922 112
hASeice Type

PO Box 240 M\CROF 01 Registared KK Ceartified

Leadore ID 83464

gmﬁass Mail 3 Insured
Retumn Raceipt for Merchandise [0 COD
7. Date ot Delivery

T RT. PF

LR

5. Raceived By: (Print Name)

LT LA r 77 P72

8, Addressee’s Address (Only if requestsd
and fee is paid)

6. Signwa: {Addressee or Ageny)
X GhA%L;CLZtiﬁééa—;

PS Form 3811, December 1994

1ozseser-a-m7e  Domestic Return H!ipt

vice.

-~

Thank you for using F' tum F &1’



First-Class Mall
U. STATES POSTAL SERVICE Postage & Foes Paid
. USPS

Permit No. G-10

® Print your name, address, and ZIP Code in this box ®

RECEIVED
DEPARTMENT OF WATER RESOURCES
AR 2 4 1949 EASTERN DISTRICT £
: S 900 N, SKYUINE DR. ' 'LMEQ
:] 8Nt 0 i ;
paringnt o Wels! Rasouroes IDAHO FALLS, IDAHGS 4% -

TRANSFER # 5243 & 5244




atot RESOUCSS

Kent W. Foster, Esq. (oW
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. D3P g stom Regio"
P.O. Box 50130

330 Shoup Avenue, Third Floor

Idaho Falls, Idaho 83405

Telephone: (208) 523-0620

Facsimile: (208) 523-9518

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER IN THE
APPLICATION FOR TRANSFER NO. WITNESS AND EXHIBIT LIST
5243 AND 5244 IN THE NAME OF
JAMES OR PAULA WHITTAKER

Protestants intend to call the following witnesses and to introduce the following

exhibits at the hearing of this matter scheduled for April 7, 1999:

WITNESS LIST

Dr. Charles E. Brockway- Dr. Brockway is prepared to testify from his personal inspection
and examination of relevant data and information that he expects there will be an expansion
of acres actually receiving and consumptively using water as a result of transfer no. 5244
because, of the 99.2 acres proposed to be dried up by the transfer, at least 30 is effectively

sub-irrigated from the existing c¢reek and spring flows and so, some 30 acres of pasture

M'CROFTLMED
JAN § 2 2084




o ®
included within the place of use will continue to produce grass much the same as it presently
does. In addition, Dr. Brockway will testify that diversion of 2.48 cfs through the High Ditch
will experience a good deal (30% or more) of transmission loss. The water which seeps
through the bottom of the ditch will not reenter either the Big Timber Creek or the Texas
Creek surface systems until at or below Leadore which effectively deprives both of those
streams of the amount of water lost to seepage. Since the protestant’s right on Texas Creek
is junior to most of the other water users, and since Big Timber Creek is used to supplement

certain of those senior rights, to the extent such senior rights are shorted, the call will be

made on the junior Clark priority and reduce the Clark’s water right.

Dr. Brockway will also testify that with respect to transfer 5243, in addition to other
errors and discrepancies in the application for transfer, there is approximately 30 acres
proposed to be dried up so that the new land can be irrigated. The land to be dried up is
virtually in the center of a wet meadow area and once again cannot physically be dried up
in the sense that the grass will not continue to grow and utilize water. This will effectively
constitute an enlargement in the use of the water right. The consumptive use of the water
will be increased in this drainage by as much as a half cubic foot per second, and once again,
because the Clarks have the junior priority on Texas Creek, the reduction in water supply will

directly affect their right.
EXHIBIT LIST

Protestant’s Exhibit 1: Large topographical map made up of portions of USGS quadrangle
maps of Sheep Horn Peak, Purcell Spring, West of Leadore and Leadore (copies have not
been furnished to IDWR or the applicants because the map has not yet been assembled on

the board and is too large to reproduce.)

MICROFILMED
2 - WITNESS AND EXHIBIT LIST JAN 12 2001



Protestant’s Exhibit 2: Geologic report prepared by PMA Engineering for Lemhi Irrigation
District dated February 1, 1995. '

Protestant’s Exhibit 3: US Geological survey map no. GQ-733 prepared by Edward T.
Ruppel in 1968.

Protestant’s Exhibit 4: Photocopy of USDA map of Big Timber Creek area to be dried up
under Transfer no. 5244 taken from records of IDWR.

Protestant’s Exhibit 5: Orthophotoquad map-Leadore SW- obtained from Salmon National

Forest Leadore Ranger District.

Protestant’s Exhibit 6: Set of five colored photographs of Whittaker property on Big

Timber Creek showing land currently irrigated.

Protestant’s Exhibit 7: Photograph of upper diversion on Big Timber Creek.
Protestant’s Exhibit 8: Photograph of weir in High Ditch.

Protestant’s Exhibit 9: Photograph showing portion of High Ditch.

Protestant’s Exhibit 10: Current meter calculations for measurements taken by Dr. Charles

E. Brockway on Whittaker ditch from Big Timber Creek dated July 29, 1998 (2 pages).

Protestant’s Exhibit 11: USDA aerial photograph of area where existing pivot and

proposed new pivot under 5244 are located.

M!CHOF?LMED
3 -  WITNESS AND EXHIBIT LIST JAN 12 2001



Protestant’s Exhibit 12: Computer enhanced photo of ASCS aerial photo showing location

of existing and proposed pivots.

Protestant’s Exhibit 13: Orthophotoquad map of Purcell Springs area-Leadore SE-

obtained from Salmon National Forest, [.eadore Ranger District.

Protestant’s Exhibit 14: Computer enhanced copy of ASCS aerial photo with proposed

pivots shown.

Protestant’s Exhibit 15: Combination of two USDA aerial photos dated July 18, 1995

showing Purcell Springs area.

Protestant’s Exhibit 16: Combination of two photographs taken from the hill to the South
and East of Purcell Spring giving a panoramic view of area containing new pivot and area

to be dried up.

Dated this 31st day of March, 1999.

Kent W. Fostér

4 — WITNESS AND EXHIBIT LIST JAN | 2 200



CERTIFICATE OF SERVICE

I hereby certify that [ am a duly licensed attorney in the State of Idaho, resident of and
with my office in Idaho Falls, Idaho; that I served a copy of the following described pleading
or document on the attorneys listed below by hand delivering, by mailing or by facsimile,
with the correct postage thereon, a true and correct copy thereof on this 3I®  day of March,
1999.

DOCUMENT SERVED: WITNESS AND EXHIBIT LIST
PARTIES SERVED:
Jerry Rigby, Esq. [Hand Delivery]

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER

25 North 2nd East

Rexburg, ID 83440

Idaho Department of Water Resources [Hand Delivery]
900 North Skyline Drive
Idaho Falls, 1D 83402

A

Keht'W. F(;;ter, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO, P.L..L.C.

GAWPDATAK WEFW606 NWITNESS.LST:kme

5 — WITNESS AND EXHIBIT LIST | MICROFILMED
JAN 1 2 2001



4= 2-8393511:49AM;RTARKEM ;356 0768

Jerry R. Rigby, Esq.
RIGBY, THATCHER, ANDRUS,
" RIGBY, KAM & MOELLER, Chartered
Attorneys at Law
25 North Second East
Rexburg, Idaho 83440
 Telephone: 208-356-3633

Attorneys for Applicant

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER IN THE APPLICATION ) Case No.
FOR TRANSFER NO. 5243 AND 5244 IN )
THE NAME OF JAMES OR PAULA ) WITNESS AND EXHIBIT LIST
WHITTAKER. )
)

COMES NOW Applicants James and Paula Whittaker, by and through counsel of record
and hereby declare that they intend to call the following witnesses and to introduce the following
exhibits at the hearing of this matter scheduled for April 7, 1999 at the Department of Water
Resources, Idaho Falls, Idaho:

WITNESS LIST
1. Jack Barnett: Barnett Intermountain Water Consulting, 106 W. 500 S., Suite 101,

Bountiful, Utah. Mr. Barnett will testify as to all aspects of the two applications for

transfer.

2. James Whittaker: Applicant. Mr. Whittaker will testify as to all aspects of the two
applications for transfer.

3. April Hawkes: Daughter Hamilton Montana

4, Dan Smith: Water master over the area which are affected by the two applications. Mr.

Smith will testify as to his knowledge of the area, the water rights affected and the parcels

to which the water is being transferred as well as from which the water is being

transferred.
5. Curt Bird: a neighbor and water user. Mr Bird is expected i9 testifyrn_toi iy personal

Jam 12 200

27/
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4—- 2-99;11:485AM; RTARKEM ;356 0768

o .

knowledge of the water use in the area, the creeks, ditches and the parcels to which the

water is being transferred as well as from which the water is being transferred.
EXHIBIT LIST

Applicants intend to introduce the following exhibits at the hearing on this matter: I
A. The maps created by Mr. Jack Barnett of application nos. 5243 and 5244 previously
produced to the department and opposing counsel at the pretrial hearing upon this matter.
B. Maps created by Applicant showing the original place of use together with the intended
place of use (some of which were produced to the department and opposing counsel at the
pretrial hearing upon this matter).
C. Photos taken by Applicant showing the originat place of use and the intended place of
use.

D. SCS soil maps of the original place of use and the intended place of use.

Dated this 2™ day of April, 1999.

.Righy ° /
GBY, THATCHER, ANDRUS,

RIGBY, KAM & MOELLER, Chartered
Attorneys for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 2™ day of April, 1999, a true and
accurate copy of the foregoing was sent by facsimile to the following:
Kent W. Foster, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
330 Shoup Ave. Third Floor

Idaho Falls, ID 83405
Fax No, 523-G518

APPLICANTS® WITNESS & EXHIBIT LIST - Page 2

WHITTAKE WEL

MICROFILMED
day § 2 200%



4— Z2-99:11:48AM; RTARKEM ;386 o7e6e

Idaho Department of Water Resources
900 North Skyline Drive

Idaho Falls, ID 83402

Fax No. 525-7177

APPLICANTS’ WITNESS & EXHIBIT LIST - Page 3

WHITTAKE WEL

MICROFILMED
JAR T2 200
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Ray W. Righy
Gordon S. Thatcher
G. Rich Andrus
Jerry R. Righy
Michael §. Kam
Gregory W. Moeller

Date: April 2, 1999

Law Oﬁ‘i&es

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Telephone: (208} 356-3633

P.O. Box 250 Fax: (208) 356-0768

25 North Second East E-Muail:  rexlawi@srv.net
Rexburg, [D 83440

FAX Transmission Sheet

To: Department of Water Resources

Fax No: 525-7177
From: Jemy Rigby

Sent By: jrr

Subject: Witness & Exhibit List for Transfer No. 5243 & 5244

You should receive 4 page(s) including this cover sheet.

COMMENTS:

Attached please find Applicants witness & exhibit list for Transfer Application Nos. 5243 & 5244, pleasc file
the same in the respective files. Thank you, Jerry.

If transmission was incomplete or not legible, please call the sender at 208-356-3633.

CONFIDENTIALITY NOTICE: This message is intended ony for the use of the individual or entity to which it is addressed and may eontain information that
is privileged, confidential, and exempt from disclosore under applicable law. Ifthe reader of this message is not the intended recipient, or the employee or agent
respansivle for delivering the message to the intended recipient, you are hercby notificd that any disserination, distribution, or copying of the vommunication is
strictly prohibited. If you have received this commumication it efrot, please notify us immediately by tefephone and retum the original message to us at the
above address via the US Postal Service, Thank you.

M’CROF,LMED
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BEFORE THE DPEARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 5243 AND 5244 IN THE ) NOTICE OF
NAME OF JAMES OR PAULA WHITTAKER) HEARING

On March 30, 1998, application for transfer No. 5243 and 5244 were filed in the name
of James or Paula Whittaker.

On May 4, 1998 application No. 5243 and 5244 were protested by Beva Lue Clark.
The Department held a 2™ prehearing conference on March 15, 1999.

The Department has scheduled the matter for a hearing at 9:30 a.m. on April 7, 1999,
at the Idaho Department of Water Resources office at 900 N. Skyline Drive Ste A, Idaho
Falls, ID in accordance with the provisions of the adopted Rules of Procedure of the
Department of Water Resources. The hearing officer will be Glen Saxton.

If you plan to offer exhibits for the record, note that IDAPA Rule of Procedure
37.01.01606 requires that you provide a copy of exhibits to each party and to the presiding
officer.

The hearing will be conducted in a facility, which meets the accessibility requirements
of the Americans with Disabilities Act. If you require special accommodations in order to
attend, participate in or understand the hearing, please advise the Department within ten (10)

days prior to the conference.

Dated this oﬂ:?’md of /h 99,

RONALD D!CARLSON
Regional Manager

MICROFILMED
jap 12 00

NOTICE OF HEARING CONFERENCE 1



i
I hereby certify that on the 0 PO day of March 1999, I mailed a true and correct
copy, postage prepaid, of this document to the applicant (s) and protestant (s) listed below:

Eam

arlaCox
dmirdistrative Assistant

Certified

Ray Rigby
PO Box 250
Rexburg ID 83440

James Whittaker
PO Box 240
Leadore ID 83464

Beva Lue Clark
POBox 8
Leadore ID 83464

Kent Foster

Holden Kidwell Hahn & Crapo
PO Box 50130

Idaho Falls ID 83405

NOTICE OF HEARING CONFERENCE 2 M

JAN 1 2 a9p4
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'BEFORE THE DPEARTMENT OF WATER RESOURCES

OF THE
N _ STATE OF IDAHO
.\ INTHE MATTER OF APPLICATION FOR )
.| TRANSFERNO. 5243 AND 5244 INTHE ) NOTICE OF
NAME OF JAMES OR PAULA WHITTAKER) HEARING

s On March Sﬂ, 19:98, application for transfer No. 5243 and 5244 were filed in the name
i1 of James or Paula Whittaker.

On May 4, l§98 épplicatiun No. 5243 and 5244 were protested by Beva Lue Clark
The Dep_artmfxnt jheld a 2° prebearing conference on March 15, 1999.

The Departmient has scheduled the matter for a hearing 2t 9:30 a.m. on April 7, 1999,
at the Idaho Départment of Water Resources office at 900 N. Skyline Drive Ste A, Idaho
Falls, ID in accordance with the provisions of the adopted Rujes of Procedure of the
Department of Water Rejsnurces. The hearing officer will be Glen Saxton.

If you plan to offer exhibits for the record, note that IDAPA Rule of Procedure
37.01.91606 reqmresl tbat you provide a copy of exhibits to each party aund to the presiding
officer.

- The hearing wﬂl Be conducted in a facility, which meets the accessibility requirements
~+{ of the Americaps with Disabilities Act. If you require special accommodations in order to
"\ attend, participate in or understand the hearing, please advise the Department within ten (10)
days prior to the conference

?méed this <22"% day of /h 99,

,vh.-r""
RONALD DICARLSON ™
Reginnai Manager
1
WOTICE OF HEARII\IC ;CON?ERENCE 1
‘E‘ - MlCHOFfLMED
x S :

AAN T 2 a0m
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I hereby certify that on the A day of March 1999, I mailed a true and correct
copy, postage prepaid, of this document to the applicant () and protestant (s) listed below:

dm' lstmttveAssxstant
Certified

1 POBox250¢ :
.1 Rexburg ID 83440

I James Whittakéf
il POBox240 -
1+l Leadore ID 83464

. Beva Loe Clark:
| POBox8 :
i Leadore ID 83464

! Kent Foster ;
| Holden Kidwell Haim & Crapo
| POBoxS50130 0 | |
| Idaho Falls ID 33405 |

NOTICE OF HEARING CONFERENCE 2

MICROFILMED
JAN 12 2001
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )
THE TRANSFER NO. 5243 AND 5244 IN THE ) NOTICE OF
NAME OF JAMES OR PAULA WHITTAKER ) PREHEARING CONFERENCE

On March 30, 1998, applications for transfer No. 5243 and 5244 were filed in the name
of James or Paula Whittaker. On May 4, 1998 transfer No. 5243 and 5244 were protested by
Beva Lue Clark.

The Department has scheduled the matter for a prehearing conference at 10:00 a.m.
on March 15, 1999, at the Idaho Dept of Water Resources in Idaho Falls, ID in accordance
with the provisions of the adopted Rules of Procedure of the Department of Water Resources.

Agenda items for this prehearing conference will include:

1. Identify spokesman and/or counsel representing the protestant.

2. Review of the application. |

3. Identify issues of protest.

4. Designate date for identifying witnesses.

5. Designate target date for conducting administrative hearing if resolution

is not possible during the prehearing conference.

The hearing will be conducted in a facility, which meets the accessibility requirements

of the Americans with Disabilities Act. If you require special accommodations in order to

attend, participate in or understand the conference, please advise the Department within ten

NOTICE OF PREHEARING CONFERENCE 1

MICROFI e,
JAN 1 2 anas
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(10) days prior to the conference.

_E4
Dated this Z 5 day of February 1999.

Qﬂrgﬁ/ L

RO ALD D. CARLSON
Regional Manager

Hhe
I hereby certify that on the & 4 day of February 1999, I mailed a true and correct
copy, postage prepaid, of this document to the applicant(s) and protestant(s) listed below:

SHARLA COX
‘w r Secretary

James or Paula Whittaker
PO Box 240
Leadore ID 83464

CERTIFIED

Beva Clark
PO Box 8
Leadore ID 83464

Ray Rigby, Attorney
PO Box 250
Rexburg ID 83440

Kent Foster, Attorney

PO Box 50130
Idaho Falls ID 83405

MICROFILMED
JAN 12 200

NOTICE OF PREHEARING CONFERENCE 2
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TO: TRANSFER APPLICATION NQ.’S 5243 AND 5244 (WHITTAKER)
FROM: NORM YOUNG
DATE: January 6, 1999

RE: TELEPHONE CONVERSATIONS WITH JAMES WHITTAKER

Mr. Whittaker called on January 4, 1999, asking if there was anyway to expedited
a decision on these protested matters. Don Barnett had told him that there was a way to
avoid a hearing under some conditions. Skip Jones then talked with Barnett and
determined that he was thinking of an informal conference. Skip suggested that Barnett
follow through by contacting the attorneys to see if they would agree to a conference.

I relayed this information to Mr. Whittaker this moming. He is willing to try the
conference route, but will want a hearing soon. He is aware that the ball is in his court to
advise us that his consultant is prepared for hearing. 1 assured him that we would set a
hearing or a conference quickly when notified that the parties were ready.

Skip: I suggest that a written inquiry be sent soon from the region to all involved
to explore timing of a conference or hearing.

¢. Skip Jones

MICROFILMED
JAK 12 2004



\ state of P [

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR
May 5, 1998 KARL J. DREHER
DIRECTOR
RECEIVED
JAMES & PAULA WHITTAKER - | MaY 1 1 1998
PO BOX 240

LEADORE ID 83464 Depaninznt of Water Resowress

RE: Application for TransferS No.: 5243 AND 5244
Dear Mr. Whittaker:

Enclosed please find a copy of the protest filed against the
above referenced application for transfer of a water right. You
should be aware that the following are the items we can consider at
a conference and/or hearing in either approving or denying an
application for transfer:

1) Are other water rights injured by the transfer?

2) Does the change constitute enlargement in the use of
the original water right?

3) Is the change consistent with the conservation of water
resources within the state of Idaho?

"4) Does the change conflict with the local public
interest?

The applicant must be prepared to present evidence and/or
testimony addressing each of the four items should an additional

hearing be necessary. You will be notified at a later date as to
the time and place set for conference and/or hearing.

If we may be of further assistance, please contact us.
sgectfully submitted,

HAROLD W, JONES
Water Rights Supervisor

HWJ/sc

enclosures
cc: IDWR - State Office

MICROFILMED

JAN 1 2 20m8
-~ Ce’ebmt:’ng Our Centennial Year of Service to Idaho 1805-19005 ~
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Leadore ID .
May 1, 1998
Karl J. Dreher-Dir.
Idaho Dept. of Water Resources
900 No. Skyline Dr.
Idaho Falls, Idaho 83402

Dear Mr. Dreher;

I am submitting this letter of protest to you in accordance to instructions in the April 16
and 23, 1998 issue of the Recorder Herald, published at Salmon ID. I am protesting change of
water rights No. T5244 by James and/or Paula Whittaker, P.O, Box 240, Leadore, ID 83464.

My protest is based on the following facts: (1) Shrinkage will be much greater due to
evaporation and shrinkage in the ditch carrying the water to the area to be irrigated.

(2) Sprinkler irrigation loseore moisture due to evaporation and the ground is not soaked down
as far, thus no sub or return flow to the creek. (3) When this water is taken out of Timber Creek
an ﬂ‘é’”réfﬁ?‘n ﬂovs;the Ellsworth rights are low, then Ellsworth can claim water out of Texas
Creek ahead of any others. (4) With little or no return flow, my water right is liable to be left

without enough water to fill it.
Respectfully,

/‘/35 ezt Oﬁa M

Beva Lue Clark
P.O.Box 8
Leadore, ID 83464

Copy

Temes + Trwla

P o Box s¢o
beadore, 7D F5# ¢

RECEIVED
MAY 0 4 1998

Dapartment of Water Resourcos
part Eastern Region

MICROFILMED
JAN 12 200f
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Leadore .F /3
May 1, 1998
Karl J. Dreher-Dir.
Idaho Dept. of Water Resources
900 No. Skyline Dr.
Idaho Falls, Idaho 83402

Dear Mr. Dreher;

I am submitting this letter of:'-fprotest to you in accordance to instructions in the April 25,
1998 issue of the Recorder Herald, published at Salmon ID. I am protesting change of water
rights No. T5243 by James and/or Paula Whittaker, P.O. Box 240, Leadore, ID 83464.

The reason for protest is that the use of water is further from Texas Creek thus, more
evaporation and shrinkage in the longer ditch route. Also it is my understanding that this water
will be used in sprinkler irrigation causing more evaporation and less water being absorbed into
the ground and consequently less return flow to Texas Creek. As any one knows, the further
from the creek you put water, the less will return to the creek.

Return flow in the Lemhi Valley streams is what enables so much production.

My water right will be in grave jeopardy if these practices are allowed.

Sincerely,

fBovw e Ltrk

Beva Lue Clark
P.O.Box 8
Leadore, 1D 83464

Copy -
Tames « Rula whtta ber

Fo. Boxodo
Lﬁéﬂ(ﬁr@/ e, f_j"{/é%
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )

TRANSFER NC. 5243 AND 5244 IN THE ) NOTICE OF
NAME OF JAMES AND/OR PAULA WHITTAKER ) PREHEARING CONFERENCE

On March 30, 1998, application for transfer No. 5243 and 5344
was filed in the name of James and/or Paula Whittaker.

On May 4, 1998 aﬁplication No. 5243 and 5244 was protested by
Beva Lue Clark.

The Department has scheduled the matter for a prehearing

conference at 9:30 a.m. on June 23, 1998, at the Senior Citizens

Center in Mud Lake, ID in accordance with the provisions of the

adopted Rules of Procedure of the Department of Water Resources.

. Agenda items for this prehearing conference will include:

1. Identify spokesman and/or counsel representing the
prctestant.

2. Review of fhe application.

3. Identify issues of protest.

4. Designate date for identifying witnesses.

5. Designate target date for conducting administrative

hearing if resclutien is not pessible during the

prehearing conference.

NOTICE OF PREHEARING CONFERENCE 1
JAN 1 2 s0p0
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The hearing will be conducted in a facility which meets the
accessibility requirements of the Americans with Disabilities Act.
If you require special accommcdations in order to attend,
participate in or understand the conference, please advise the
Department within ten (10) days prior to the conference.

Dated this ,l%\ day of June 19S8,

=

RONALD Dl CARLSON
Regional Manager

I hereby certify that on the l}+ﬂ day of June 1998, I
mailed a true and correct copy, postage prepaid, of this document
to the applicants (s) and protestant (s) listed below:

Certified

JAMES AND/OR PAULA WHITTAKER
PO BOX 240
LEADORE ID 83464

BEVA LUE CLARK

PO BOX 8
LEADORE ID 83464

NOTICE OF PREHEARING CONFERENCE 2
MICROFILMED

JAN T 2 2603



AMENDED NOTICE OF
PROPOSED CHANGE OF A
WATER RIGHT NO. T5244

-Notice is Hereby-given that James-
nd’or-Paula Whittaker, PO Box 240;
Leadore, ID 83464, has applied to the
epartment of Water Resources to
change place of use of the waters of
Big Timber Creek tributary to Lemhi
E‘{iver. The rights sought to be changed
re evidenced by licenses and re-
corded as follows: ’
License No.; 74-00056
Source: Big Timber Creek
Amount: 2.0 cfs
Priority: 05/01/1910 |
Point(s) of Diversion: NWSE SEC
07 T14N R26E, LEMHI COUNTY 4
The water 15 used for irrigation of |
75 acres from 04/01 to 11/01 within SEC |
5,6,7, TI4NR26E, BM. |

License No.: 74-01103 Source: Big
Timber Creek

Amount: 0.48 Priority: 11/19/1922

Point(s) of Diversion: SWNW SEC
05 T14N R26E, LEMHI COUNTY The
water is used for irrigation of 24 acres
from 03/15 to0 11/15 within SEC 5 T14N,
SEC32T15N,R26E,B.M.

TQ BE CHANGED AS FOLLOWS:

The applicant intends to change the
point of diversion to the SWNW SEC
20 T15N R26E and the place of use to
992 acres in the NEY SEC 21 T15N
R26E,BM.

Any protests against approval of
the proposed changed must be filed
with the Idaho Department of Water
Resources, 900 N Skyline Dr., Idaho
Falls, ID 83402, together with a protest
fee of $25 on or before May 11, 1998,
The protestant must also send a copy
of the protest to the applicant,

KARLJ. DREHER

Director :

Published in The Recorder Herald
on April 23 and 30, 1993. 4-23-2tc

Affidavit of Publication

STATE OF IDAHO

Couaty of Lemhi

RICKY G. HODGES being first duly sworn, deposes and says he is one of the publishers (print-
ers) of The Recorder Herald, a newspaper published weekly at S8ailmon, Lemhi County, Idaho,
and of general circulation therein, That the NOTL POSED WAT 4

NI

2d to the margin hercof, has been and was correctly krinted

a true printed copy of which is atta,
and published in the regular entire issue of every number of said newspaper and not §n any
supplement thereof or thefeto for _ Tweld) consecutive issues, commencing with the
issuc dated __4-23-1998 and ending with the issue dated 4-30-1998

~ )

—

STATE OF IDA

County of Lemhi

On this _30th day of April in this year of 1998 before me, A Notary Public, person-
ally appeared RICKY G. HODGES, known or identified to me to be the person whose name
subscribed to the within instrument, and being by mec first duly sworn, declared that the state-
ments therein are true, and acknowledged to me that he executed the same,

Notary Public fﬁ Idaho

Residing At Salmon, [daho

My Commission expires: 9-21-2001

Publication Fee § _£63.36
Account No, 630

g
N
£
&
5

4N 1 2 2007



State of Id‘) o

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION ‘ PHILIP E. BATT
GOVERNOR

May 5, 1998 KARL J. DREHER
DIRECTOR

JAMES & PAULA WHITTAKER
PO BOX 240
LEADORE ID 83464

RE: Application for TransferS No.: 5243 AND 5244

Dear Mr. Whittaker:

Enclosed please find a copy of the protest filed against the
above referenced application for transfer of a water right. You
should be aware that the following are the items we can consider at
a conference and/or hearing in either approving or denying an
application for transfer:

1) Are other water rights injured by the transfer?

2) Does the change constitute enlargement in the use of
the original water right?

3) 1Is the change consistent with the conservation of water
resources within. the state of Idaho?

4) Does the change conflict with the local public
interest? '

The applicant must be prepared to present evidence and/or
testimony addressing each of the four items should an additional
hearing be necessary. You will be notified at a later date as to
the time and place set for conference and/or hearing.

If we may be of further assistance, please contact us.
sgectfully submitted,
z (/.

HAROLD W. JONES
Water Rights Supervisor

HWJ/sc

enclosures

cc: IDWR - State Office
MICROFFLMED
4% 12 9004

—~ Ce’el:raﬁng Our Centennial Year of Service to Idaho 1 8051005 ~ |



State of Id‘ .

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT

GOVERNOR

May 5, 1998 KARL J. DREHER
DIRECTOR

BEVA LUE CLARK
PO BOX 8
LEADCRE ID 83464

RE: Applications for Transfer No.s 5243 and 5244
Dear Ms. Clark:

This letter acknowledges receipt of the protests filed by you
against the above referenced applications for transfer. The
following are the principle items considered by the Department at
a conference and/or hearing in either approving or denying an
application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute enlargement in the use of

the original right?

3. Is the change consistent with the conservation of water

resources within the state of Idaho?

4. Does the change conflict with the local public

interest?
The protestant must be prepared to present proof of the
allegations involving one or more of the items. You will be

notified at a later date as to the time and place set for
conference and/or hearing.

In addition, Rule 302 of the Department's Rules of Procedure
requires a protestant to send a copy of the protest to the
applicant in gquestion. The address is as follows:

JAMES & PAULA WHITTAKER
PO BOX 240
LEADORE ID 83464

If we may be of further assistance, please contact us.

@I#W subm%wx
R

HAROLD W. JONES
Water Rights Supervisor

HWJ/sc
MICROFILMED

JAR 12 2001

~ Celebrating Our Centennial Year of Service to Idaho 1805-1095 ~
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Leadore 1D .
May 1, 1998
Karl J. Dreher-Dir.
Idaho Dept. of Water Resources
900 No. Skyline Dr.
Idaho Falls, [daho 83402

Dear Mr. Dreher;

I am submitting this letter of protest to you in accordance to instructions in the April 16
and 23, 1998 issue of the Recorder Herald, published at Salmon ID. I am protesting change of
water rights No. T5244 by James and/or Paula Whittaker, P.O. Box 240, Leadore, ID 83464.

My protest is based on the following facts: (1) Shrinkage will be much greater due to
evaporation and shrinkage in the ditch carrying the water to the area to be irrigated.

(2) Sprinkler irrigation losgnore moisture due to evaporation and the ground is not soaked down
as far, thus no sub or return flow to the creek. (3) When this water is taken out of Timber Creek
and;ﬂ'c'f"}eéflﬁ:n flow the Ellsworth rights are low, then Ellsworth can claim water out of Texas
Creek ahead of any others. (4) With little or no return flow, my water right is liable to be left
without enough water to fill it.

Respectfully,

Beva Lue Clark
P.O. Box 8
Leadore, ID 83464

dwij

J/d,pn e 5 df—ﬂ»w/a,

o Box 2¢e
b@dddre,f IO Fs4 4%

RECEIVED
MAY 0 4 1938

MICROFILMEL
CFiLMED Dapanmm rxgagég:wmm

JAN T 2 2001
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APPLICATION FOR TRANSFER OF

WATER RIGHT NO. /4~ 0205
7401103

WATER DISTRICT: 77~ (J

WATERMASTER: JG/ p. Sm\UL

DATE: &/~ 7- 9%

BAS THIS WATER RIGHT(S) BEEN DELIVERED WITHIN THE LAST FIVE YEARS?

YES l/ NO

COMMENTS : j_ See A0 ﬁfab/&%& LOM %/S
(%a/}g;e.

k////,/ﬁ I do endorse approval of this change.

I do not endorse approval of this change.

I recocmmend the following conditions of approval:

MICHC‘F,J\,C_U Wdtermaster

AN 12 290




State of Idf o

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT

GOYERNOR

KARL J. DREHER
DIRECTOR

April 16, 1998

DAN SMITH
WATERMASTER #74-W
BOX 22

LEADORE ID 83464

RE: Application for Transfer No. T5243 AND 5244
James or Paula Whittaker
Dear Mr. Smith:
Please find enclosed a copy of the above referenced application for
transfer. Please review the application and submit any comments

you may have to our Department as soon as possible.

If we may be of further assistance, please feel free to contact us.
Thank you for your cooperation in this matter.

Respectfully submitted,

Harold W. Jones
Water Right Supervisor

HWJ/sc
enc.

MICRCEILME S
188 12 2091
~ Ce’e!:rating Our Centennial Year of Service to Idaho 1895-19005 ~



State of Id’) .

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idzho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNGR

April 16, 1998 KARL I. DREHER
DIRECTOR

JAMES WHITTAKER
PO BOX 240
LEADORE ID 83464

RE: Application for Transfers #5243 and #5244

Dear Applicant:

This office is currently in the process of advertising the
application in the Recorder Herald on April 16 and 23, 1998. The
advertisement will be published once a week for two consecutive
weeks, and a period of ten days following the second publication
will be allowed for the submittal of protests.

If the application is protested, you will be sent a copy of
the protest. The protest must be resolved before the application
is approved or denied. If the protest is not resoclved voluntarily,

this Department will conduct a conference and/or hearing on the
matter.

Please feel free to contact this office if you have any
questions regarding this procedure.

Sincerely,

(/.

Harold W. Jones
Water Right Supervisor

HWJ: :sc

MICROFILMED
JAN 12 2004
~ Ce’ebmb‘ng Our Centennial Year of Service to Idaho 1805-1905 ~
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NOTICE OF PROPOSED CHANGE OF A WATER RIGHT
NC. T5244

Notice is hereby given that James and/or Paula Whittaker, PO
Box 240, Leadore, ID 83464, has applied to the Department of Water
Resources to change place of use of the waters of Big Timber Creek
tributary to Lemhi River. The rights sought to be changed are
evidenced by licenses and recorded as follows:
License No.: 74-00056 Source: Big Timber Creek
Amount : 2.0 cfs Priority: 05/01/1910
Point (s} of Diversion: NWSE SEC 07 T14N R26E, LEMHI COUNTY
The water is used for irrigation of 75 acres from 04/01 to 11/01
within SEC S, 6, 7, T14N R26E, B.M.

License No.: 74-01103 Source: Big Timber Creek
Amount: <0.49 Priority:=11/19/1922

Point (s) of Diversion: SWNW SEC 05 T14N R26E, LEMHI CQUNTY

The water is used for irrigation of 24 acres from 03/15 to 11/15
within SEC 5 T14N, SEC 32 T15N, R26E, B.M.

TO BE CHANGED AS FOLLOWS:

The applicant intends to change the point of diversion to the
SWNW SEC 20 T15N R26EFE and the place of use to 99.2 acres in the
NE1/4 SEC 21 T15N R26E, B.M.

Any protests against approval of the proposed changed must be
filed with the Idaho Department of Water Resources, 900 N Skyline
Dr., Idaho Falls, ID 83402, together with a protest fee of $25 on
or before May;1{ 1298, The protestant must also send a copy of the
protest to the| applicant.

it
KARL J. DREHER
Director

Published in the Recorder Herald on April }ﬁ?%nd zgr 1298,
A3 3&*5

s

AN 12 2904



. Qete of Idoho ‘ .1
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

. JOHN V. EVANS Mailing address:
Govemar- . , - Statehouse
' Boise, |daho 83720
A, KENNETH DUNN (208) 334-4440
. Director ’

October 25, 1984
RE: Transfer of Water Right No. 74-0056

Floyd J. Whittaker

Box 240

Leadore, ID 83464

Dear Mr. Whittaker:

Enclosed is a copy of your approved Application for Transfer of the above
referenced water rfght {Transfer No. 3056). Be sure to note the conditions

of approval as listed on the fourth page.

Sincerely,

DAVID R. TUTHILL, JR., P.E.
Supervisor, Water Allocation Section

DRT:s¢c

Enclosure

”r’{f“"\' UW?‘”T"
\ﬁl y" A -



APPLICATION FOR TRANSTER OF

WATER RICHT NO. 74-0056

AUG 27 1984
i Zﬂ“ Department of Water - .~irces
WATER DISTRIGE LL/ Eastern District Otiine

WATERMASTER _ Kool Brepws

DATE.: AP 907435{:/

COMMENTS : __ (NAAJE.

¥; I do endorse approval of this change.

I do not endorse approval of this change.

I recommend the following conditions of approval:

;E Waterégster -

D
e

s
&



SR TEELT s T e  ate

July 31, 1984
RE: Application for Transfer No. 74-0056 'WHITTAKER

'Richard Brown Watermaster

- Wateér Distrxct 74 W

Box 173

f} Leadore, ID 83464

LDear ‘Mr. Brown

'Please find enclosed a copy of the above referenced application(s)
and water recommendation form(s) Please review the: application(s)
and complete the form(s) returning it to this office on or = :

- before August 20, 1984,

.'Thank you for your cooperation in this matter
-Very truly yours o

N '

ERNEST CARLEEN - + . a7
;Assistant Regional Supervisor" W

EC:CW

‘.Enclosufeff" e




%TATE OF IDAHO ®
DEPARTMENT OF WATER RESOURCES

FASTERN REGION

John V. Evans

(Governor

A. Kennath Dunn

Director

150 Shoup — Suite 15
Idaho Falls, Idaho 83402
{208) 525-7161

July 20, 1984

Floyd J. Whittaker
Box 240
Leadore, Id 83464

Dear Mr., Whittaker,

Please return the enclosed Application for Transfer with the
statutory filing fee of $50.00.

If you have any questions please feel free to call our office
at 525-7161.

Sln??rely,

C%;ré@m&/ //%L,

“’\ﬂ] %{L 5 u” J\;UE[,J



Form 2223

6/78 | STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSEER ANALYSIS SHEET

INITIAL REVIEW BY: Jut_ 191984
74—o005¢ Applicant ___Feovd J. w i raked.

1. Right number

2. Typeofright: & Decree O License O Claim

3. Purpose of transfer: O Change point of diversion R Add diversion point{s) 0 Change piace of use

O Other _ | ' .
4, Check:
a. N Source W Priority W Amount ¥ Purpose X] Period of use
b. “H Description of original point of diversion.

¢. W Description of original piace of use.

5. Amount.of land &/or water transferred:
+ a. M Allof right.
b. O Partof right (NOTE! Part 8 should be filled in only if part of the right is owned by the applicant).

® Check description of point(s) of diversion.
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NOTICE OF PROPOSED CHANGE OF WATER RIGHT

No. 74-0056

Notice is hereby given that Floyd J. Whittaker, Leadore,
Idaho, has applied to the Departmént of Water Resources for a
change in the point of diversion of the waters of Big Timber
Creek tributary to Lemhi River. The right sought to be changed
is evidepced by Findings of Fact, Lemhi River Basin Case #4948
dated in 12-30-1982 in 7th District Court county of Lemhi and
is recorded as follows:

Amount: 2.0 cfs Priority: 5-1-1910

Point of Diversion: NW%SE%, Sec. 7, T. 14N, R. 26E,
B.M., Lemhi County

The water is used to irrigate 74 acres within the SWXNEZX,

SE%, Sec. 6, NW%SW%, Sec.’5, T. 14N, R. 26E.

TO BE CHANGED AS FOLLOWS

The water will be diverted within the NW%SE%, Sec. 7,
SWiNE%, Sec. 6, T. 14N, R. 26E, B.M. |

Any protest against the approval of the above proposed
change of water right must be filed with the Idaho Department
of Water Resources, 150 Shoup, Suite 15, Idaho Falls, ID, 83402,
on or before August 20, 1984.

A. KENNETH DUNN

Director

Published in the Recorder-Herald, Salmon, Idaho, on August 2

and 9, 1984,
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NOTICE OF PROPOSED
CHANGE OF WATER
RIGHT
NOQ. 74-0056

Notice is hereby given
that Floyd J. Whittaker,
Leadore, ldaho, has ap-
plied to the Department of
Water Resources for a
change in the point of
diversion of the waters of
Big Timber Creek tribu-
taIK to Lemhi River. The
right sought to be chang-
cg is evidenced by Find-
ings of Fact, Lemhi River
Basin Case #4948 dated in
12-30-1982 in 7th District’
Court county of Lemhi and
is recorded as follows:

Amount: 2.0 cfs. Prior-

_ity: 5-1-1910. Point of

Diversion: NW%SE%,
Sec. 7, T. 14N, R. 26E,
B.M., Lemhi County.

The water is used to
irrigate 74 acres within
the SWuNEw, SE%4,

© Sec. 6, NWw%SW %, Sec.
5, T. 14N, R. 26E.
TO BE CHANGED AS
FOLLOWS

The water will be di-
verted within the NW %-
SE%, Sec. 7, SWuNE%,
Sec. 6, T. 14N, R. 26E,
B.M. o
 Any protest against the
approval of the above pro-
posed change of water
right must be' filed with

_the Idaho Department of
Water Resources, 150
Shoup, Suite 15, Idaho
Falls, ID, #3402, on or
before August 20, 1984,

A. KENNETH DUNN
Direcrar

Published in The Re-
corder-Herald, Salmon,
1daho, on August 2 and 9,
1984,
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