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Attorneys for Petitioner Frank Astorquia

IN THE DISTIRCT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

State of Idaho,

Respondent.

FRANK ASTORQUIA, )
)
Petitioner, } Case No. CV OC 0208301 D
)
VS. )
) ORDER APPROVING
STATE OF IDAHQ, DEPARTMENT OF ) STIPULATION TO STAY
WATER RESOURCES, an agency of the ) PROCEEDINGS
)
)
)
)

IT 1S HEREBY ORDERED that, good cause have been shown, all further proceedings in
this case are stayed pending final action on Petitioner’s claim to water right no. 37-7460 before
the Snake River Basin Adjudication District Court. The parties shall notify the Court upon
completion of the proceedings before the SRBA District Court on water right claim no. 37-7460.

DATED this _ 5 day of August 2004.

D. DUFF McKEE

D. DUFF McKEE
JUDGE

Z:3028\0320

ORDER APPROVING STIPULATION TO STAY PROCEEDINGS



{ APPEAL TO FOURTH DISTRICT




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF LAPSED PERMIT )

NO. 37-7460 IN THE NAME OF

) FINAL ORDER
FRANK AND/OR JOSEPHINE )

)

)

ASTORQUIA

This matter came before the Idaho Department of Water Resources
("Department”) as a PETITION TO REINSTATE PERMIT AND ORIGINAL PRIORITY
DATE filed by the permit holder, Frank Astorquia. In response to the petition, the
Department issued a preliminary order reinstating the permit and advancing the priority
date of the permit to the date of the filing of the petition on July 3, 2002. The permit
holder filed a timely Exception to the Preliminary Order, with a supporting
memorandum, objecting to the advancement of the permit priority date, and requesting
oral argument before the Director. The Director, having reviewed the Preliminary Order,
the Exception and the supporting memorandum, makes the following Findings of Fact,
Conclusions of Law and Final Order:

FINDINGS OF FACT

1. On December 5, 1975, the Department issued Permit No. 37-7460 to
Frank and/or Josephine Astorquia (“permit holder") authorizing the diversion of 6.40
cubic feet per second (cfs) of ground water to be diverted in Lot 2 (NW1/4NE1/4)
Section 2, T6S, R14E, B.M. for irrigation of 320 acres within the N1/2 of Section 2,
Township 6 South, Range 14 East, Gooding County, B.M. A condition of permit
approval required the permit holder to submit proof of beneficial use of water ("proof”)
to the Department on or before December 1, 1980.

2. On September 3, 1980, the Department notified the permit holder that
proof of beneficial use ("proof”’) was due and instructed the permit holder of the steps to
be taken to submit the proof or an extension of time request.

3. On December 4, 1980 the Department sent the permit holder a lapse
notice, since the Department had not received an acceptable proof or extension of time
request.

4. On January 7, 1981, the permit holder submitted a completed Request for
Extension of Time form ("extension request") and associated fee for the extension
request to the Department. The printed form states it is “To provide additional time in
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which to submit proof of beneficial use on a water right permit.” In describing the work
completed, the permit holder stated on the form that, “Well has been dug, and 200
acres are being irrigated.” The permit holder further stated, “Because of moratorium on
new power hookups, | cannot get enough electrical power to pump water for the other
120 acres.”

5. The Department approved the January 7, 1981 extension request on
January 9, 1981, reinstating the permit and advancing the priority date of the permit to
November 26, 1975. The extension approval established January 1, 1984 as the new
date for submittal of proof of beneficial use under the permit.

6. On October 31, 1983, the Department notified the permit holder that proof
was due and instructed the permit holder of the steps to be taken to submit the proof or
an extension request.

7. On January 4, 1984, the Department sent a lapse notice to the permit
holder, since the permit holder did not submit either proof or an extension request. On
March 5, 1985, the permit became of no force nor effect as provided in Section 42-
218a, Idaho Code. The plain meaning of the language in the Proof Due Notice dated
October 31, 1983, and in the Lapse Notice dated January 4, 1984, is that the notices
applied to the entire permit, not just to a portion of the permit.

8. On July 3, 2002, the permit holder submitted a PETITION TO
REINSTATE PERMIT AND ORIGINAL PRIORITY DATE together with the required
license examination fee to the Department. The permit holder also submitted a
completed proof form and evidence to show that water has been applied to the
authorized beneficial use during the development period and has shown sufficient
cause why the beneficial use was not timely submitted.

9. On July 11, 2002, the Department issued a PRELIMINARY ORDER
REINSTATING PERMIT advancing the priority of use to the date that proof was
submitted to the Department as provided in Section 42-218a(2), Idaho Code.

10.  On July 25, 2002, the permit holder filed EXCEPTION TO PRELIMINARY
ORDER and on August 23, 2002 submitted FRANK ASTORQUIA'S MEMORANDUM IN
SUPPORT OF EXCEPTION TO PRELIMINARY ORDER and requested oral argument
before the Department.

11.  The basis for the Exception is that the Preliminary Order does not address
the permit hoider's request that the Department reinstate the original priority date of the
permit. In support of the Exception, the permit holder argues that the statement in the
1981 Request for Extension that 200 of the 320 acres authorized had been developed
should constitute submittal of proof of beneficial use as to the 200 acres developed,
thus justifying retention of the original November 26, 1975 priority date as to the
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developed acres.
CONCLUSIONS OF LAW
1. Section 42-217, Idaho Code, provides in pertinent part as follows:

On or before the date set for the beneficial use of waters
appropriated under the provisions of this chapter, the permit holder shall
submit a statement that he has used such water for the beneficial purpose
allowed by the permit. The statement shall include:

1. The name and post-office address of the permit holder.

2. The permit number.

3. A description of the extent of the use.

4. In the case of a municipal provider, a revised estimate of the
reasonably anticipated future needs, a revised description of the service
area, and a revised planning horizon, together with appropriate supporting
documentation.

5. The source of water used.

6. Such other information as shall be required by the blank form
furnished by the department.

Such written proof as may be required to be submitted by such
user shall be upon forms furnished by the department of water
resources....

2. Section 42-218a, Idaho Code, provides as follows:

A permit upon which the proof of beneficial use has not been
submitted, or a request for extension of time has not been received on or
before the date set for such proof, shall lapse and be of no further force
nor effect. Notice of said lapsing shall be sent by the department to the
applicant at the address of record by regular mail provided:

1. That within sixty (60) days after such notice of lapsing the
department may, upon a showing of reasonable cause, reinstate the
permit with the priority date advanced a time equal to the number of days
that said showing is subsequent to the date set for proof:

2. That upon receipt of proof of beneficial use after sixty (60) days
after such notice of lapsing, the director shall require sufficient evidence to
be submitted by the permit holder to clearly establish the extent of
beneficial use made during the time authorized by the permit and any
extensions of time previously approved. Upon finding that beneficial use
had occurred during the authorized period and upon a showing of
reasonable cause for filing a late proof of beneficial use, the director may
reinstate the permit with the priority date advanced to the day that proof of
beneficial use was received;
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3. The original priority date of a lapsed permit shall not be
reinstated except upon a showing of error or mistake of the department.

3. The permit holder did not timely submit the proof of beneficial use as
required by Section 42-217, Idaho Code, and as required by a condition of approval on
the permit.

4. The permit holder has not demonstrated that the Department made an
error or mistake that would authorize the Department to reinstate the original priority
date under the provisions of Section 42-218a, |daho Code.

5. The purpose served by the Department’s approval of the January 7, 1981
extension request was to provide additional time for the permit holder to develop the
additional 120 acres authorized to be developed under permit no. 37-7460. If the
Department had treated the extension request as a submission of proof of beneficial
use under the permit, any opportunity for additional development under the permit
would have been precluded. The Department cannot now characterize as error its
action approving the extension request. To do so would have the effect of treating the
January 7, 1981 filing as both an extension request and the submission of proof of
beneficial use. The applicable statutes do not provide this option to either the permit
holder or to the Department.

6. The Department is not authorized to reinstate the permit with the original
date of priority and should reject the EXCEPTION TO PRELIMINARY ORDER and
should deny the request for oral argument in the matter.

ORDER

IT IS HEREBY ORDERED, that Permit No. 37-7460 in the name of Frank and/or
Josephine Astorquia is REINSTATED with the priority date advanced to July 3, 2002.

IT IS FURTHER ORDERED, that the request for oral argument before the
Director in this matter is denied and the EXCEPTION TO PRELIMINARY ORDER filed
by the permit holder is REJECTED.

KARL Y

Director
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 025 —~ _day of September 2002, the above
and foregoing document was served upon the following by placing a copy of the same
in the United States Mail, postage prepaid and properly addressed to the following:

FRANK ASTORQUIA ALLEN MERRITT
JOSEPHINE ASTORQUIA IDWR-SOUTHERN REGION
1735 EAST 1800 SOUTH 1341 FILLMORE ST STE 200
GOODING ID 83330 TWIN FALLS ID 83301-3380

JOHN M MARSHALL
GIVENS PURSLEY LLP
PO BOX 2720

BOISE ID 83701-2720

/WQW

Deborah J. Gibson
Administrative Assistant
Woater Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF LAPSED PERMIT )

NO. 37-7460 IN THE NAME OF )

FRANK AND/OR JOSEPHINE ) ORDER GRANTING
ASTORQUIA ) EXTENSION TO FILE BRIEF
)

This matter having come before the Idaho Department of Water Resources
("Department”) as an EXCEPTION TO PRELIMINARY ORDER filed on July 25, 2002,
by Frank and/or Josephine Astorquia ("permit holder"), the Department responds as
follows:

On July 3, 2002, the permit holder filed a PETITION TO REINSTATE PERMIT
AND ORIGINAL PRIORITY DATE together with the required license examination fee to
the Department.

On July 11, 2002, the Department issued a PRELIMINARY ORDER
REINSTATING PERMIT advancing the priority date of the reinstated permit to the date
that proof was submitted to the Department as provided in Section 42-218a,2., Idaho
Code.

On July 25, 2002, the permit holder filed EXCEPTION TO PRELIMINARY
ORDER with the Department and sought 30 days in which to file a brief in support of
the exception.

ORDER

IT IS HEREBY ORDERED that the time in which the Department will accept a
brief in support of the exception in the above captioned matter is extended thirty (30)

days to August 24, 2002. /w:
Dated this 25 day of July, 2002.

A L2l

KARL J. DREHER !
Director

ORDER GRANTING EXTENSION TO FILE BRIEF - Pg 1
DATED 7/25/02
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CERTIFICATE OF SERVICE

] HEREBY CERTIFY that on this o?s % day of July, 2002, the above and
foregoing document was served upon the following by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

FRANK ASTORQUIA ALLEN MERRITT
JOSEPHINE ASTORQUIA IDWR-SOUTHERN REGION
1735 EAST 1800 SOUTH 1341 FILLMORE ST STE 200
GOODING ID 83330 TWIN FALLS ID 83301-3380
JOHN M MARSHALL

GIVENS PURSLEY LLP

PO BOX 2720

BOISE ID 83701-2720

Delsah Q. Hider—

Deborah J. Gibson #
Administrative Assistant
Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF LAPSED PERMIT )
NO. 37-7460 IN THE NAME OF )
FRANK AND/OR JOSEPHINE ) PRELIMINARY ORDER
ASTORQUIA ) REINSTATING PERMIT
)

This matter having come before the Idaho Department of Water Resources
(“Department”), the Department makes the following Findings of Fact, Conclusions of
Law and Order:

FINDINGS OF FACT

1. On December 5, 1975, the Department issued Permit No. 37-7460 to
Frank and/or Josephine Astorguia (“permit holder”) authorizing the diversion of 6.40
cubic feet per second (cfs) of water from Groundwater to be diverted for irrigation of
320 acres within the NE1/2 of the NW ¥z of Section 2, Township 6 South, Range 14
East, Gooding County, B.M. A condition of permit approval required the permit holder
to submit proof of beneficial use of water (“proof”) to the Department on or before
December 1, 1980.

2. On September 3, 1980, the Department notified the permit holder that
proof of beneficial use was due and instructed the permit holder of the steps to be
taken to submit the proof or an extension of time request.

3. On December 4, 1980 the Department sent the permit holder a lapse
notice, since the Department had not received an acceptable proof or extension of time
request.

4, On January 7, 1981, the permit holder submitted a completed Request for
Extension of Time form and the required fee to the Department. The Department
approved the request and reinstated the permit advancing the priority to November 26,
1975. A new proof due date was established for January 1, 1984.

MICROFILMED
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5. On October 31, 1983, the Department notified the permit holder that proof
of beneficial use was due and instructed the permit holder of the steps to be taken to
submit the proof or an extension of time request.

6. On January 4, 1984, the Department sent the permit holder a lapse
notice, since the Department had not received an acceptable proof or extension of time
request.

7. On July 3, 2002, the permit holder submitted a Petition to Reinstate Permit
and Original Priority Date with the required license examination fee to the Department.
The permit holder submitted a completed proof form and evidence to show that water has
been applied to the authorized beneficial use during the development period and has
shown sufficient cause why the beneficial use was not timely submitted.

CONCLUSIONS OF LAW
1. Section 42-218a.2, ldaho Code, provides as follows:

That upon receipt of proof of beneficial use after sixty (60)
days after such notice of lapsing, the director shall require
sufficient evidence to be submitted by the permit holder to
clearly establish the extent of beneficial use made during the
time authorized by the permit and any extensions of time
previously approved. Upon finding that beneficial use had
occurred during the authorized period and upon a showing
of reasonable cause for filing a late proof of beneficial use,
the director may reinstate the permit with the priority date
advanced to the day that proof of beneficial use was
received,;

2. The permit holder has provided sufficient information and reasonable
cause for the Department to reinstate the permit by submitting an Affidavit
substantiating the development and provided copies of the Well Driller’s Report, a
Pump Estimate and Order form from Layne Pumps dated May 17, 1976, and 1977 and
1987 aerial photos provided by Jill Moore, Program Assistant with Farm Service
Agency, Gooding/Camas Office, in Gooding, Idaho.

3. The Department should reinstate the permit with the priority advanced to
the date that proof and the license examination fee were submitted to the Department.

ORDER

IT IS HEREBY ORDERED, that Permit No. 37-7480 in the name of Frank and/or
Josephine Astorquia is REINSTATED with the priority advanced to July 3, 2002.

PRELIMINARY ORDER- Pg 2
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Dated this ttz aayof uly, 2002. ;

L. GLEN SAXTON, P. E
Chief, Water Allocation Bureau

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this / (fé day of July, 2002, the above and foregoing
document was served upon the following by placing a copy of the same in the United
States Mail, postage prepaid and properly addressed to the following:

FRANK ASTORQUIA ALLEN MERRITT
JOSEPHINE ASTORQUIA IDWR-SOUTHERN REGION
1735 EAST 1800 SOUTH 1341 FILLMORE ST STE 200
GOODING ID 83330 TWIN FALLS ID 83301-3380

JOHN M MARSHALL
GIVENS PURSLEY LLP
PO BOX 2720

BOISE ID 83701-2720

Deborah J. Gibsén
Administrative Assistant
Water Allocation Bureau
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RECEIVED
JUL -9 2002 R o 2L
Reczipt Hn.-
Nepartment of Water Resources it e
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
PROOF QF BENEFICIAL USE

The Jdaho Deparement of Walnr Resourem: cunsidurs 1hix foem @ viotmiant that tha permis holdarfs) haviave completed abl
developrent that witl accur wnder this prermits und thet witor has hoen applisd accarding io the providions of ine pormi: for thr
bencficial use(s) described badow. This form musr b gecomponied by o license examination fer, when mecessary, ar be
seccompaniod by a complaied field examindizon report prepargd by n cerijfind warar righl &xaminor.

1. Pemmwit No. _32.7460 Talephooe No. __(Z708) 8348178,

2. Name of Permit Holdar{p): ___Frank Astorguia_
3. Mailing Address: 1735 Enst 1800 Sputh

City Gooding Swar _1D Zip f3330

4. Source of Water: ___Groundwater  If GROUNDWATER (well), Date Drilled: mo. __ 03 yr. 19%6

Well Driller: _Elsing Wel] Drilling Drilling Permit Nomber: _______ 3 Usltunun
S, Uke(s) (as suthorized by the warer right permit):

Domesnic (No, of houssholds): __ Stockwater (No. and type of steck):

Irrignuon {No. of wores): _ 200 Orher,

§. Total mtc of divorsion and/or volume for whach proof is submited: _40 _ ck OR ncre-foey

7.  Measurmy Device Regoiremant: (refer o the ppprovil condifiond op YRur permit and respead accondiogly)
(T quarian is nov ppisnnl, Ploise chork dthar yas or no. Progfs renwrnen vei chockwd accardingly, witl be contidered incompina)

Meamring Device: [3 a measunog device roquired? ¥es X _orNo
Has the moesuring dovice hoan installed? ¥ *Yer _X orNo

8. Fee Enclnsed: § 175 % (See Fec Schedule on back of the instractions for filing proof of bexcficial use)

9, Person (o contagt to accompany the Deparemens representative dunng fisld exsoninetion of the water aystem.
Neme: Fiunk Astorguis Telephone Number: {208} 934-R{7R
Address: 1725 Fagr 1500 South

10, The information pivan on this form iy my trus sioiement of the cxient (o witich tlie ahove numbered permit

fins bean devalopsd end weter has been divorsed, | agrop to relinquivk any undevelaped poriion of the permit
to the Siate of Mahe.

" T e 09

Signature of perasix bold, AL Lol
af erganiration}

¥ F'o¢ poid with Potition to Reintate Permit and Original Priority Dare filud on fuly 3, 2001
#% There is ten ‘Fec’T' < .s‘f'fgi.ah'fl un obstruded pipe Lapr Q\.’{'crv\c;[ M AgS e G.T

I£ Hue (s {madgﬁqq‘f&., an add tioval Pw"f" wilf

FROOF OF RENEFICIAL USE }
be ngta Uea{.

Micrn .
ChOr-,LME.L;
000072

PROOF OF BENEFICIAL USE, DATED 7/3/02
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BEEi:AN & ASSOCIATES, .'.C.
Counselors and Attorneys at Law

409 West Jefferson Street

Boise, Idaho 83702-6049 ,
Josephine P. Beeman Phone (208) 331-0950°"

jo.beeman@beemantaw.com - .. Fax (208) 3310954

Dana H. Rose office@beemantaw.com

dana.rose@beemanlaw.com

January 30, 2004

The Honorable D. Duff McKee
Senior District Court Judge
Ada County Courthouse

200 W. Front St.

Boise, ID 83702

Re:  Astorquia v. Idaho Department of Water Resources
Case No. CV OC 0208301 D

Dear Judge McKee:

This letter is a brief status report on the above-referenced case, which has been
stayed before the Court and remanded to the Idaho Department of Water Resources (“the
Agency”) for the taking of additional evidence pursuant to the Court’s Order Granting
Joint Stipulation for Remand to Agency (Dec. 17, 2002).

On September 2, 2003, the parties filed a Joint Response to Notice of Intent to
Dismiss, which advised the Court that the Agency was still in the process of evaluating
evidence and that the parties reasonably believed the Agency would be in a position to
file an order with the Court not later than December 31, 2003. The Court subsequently
entered an Order on September 22, 2003, indicating that it would “retain and review in
January of 2004.”

The Agency is still in the process of evaluating the information previously
provided by Astorquia. Also, Astorquia is providing additional information to the
Agency. Upon completion of its review of the evidence provided by Astorquia, the
Agency will file with the Court an order setting out its additional findings and
conclusions, if any.

Based on my discussions with Phil Rassier, counsel for the Agency, the parties
reasonably believe that the Agency will be in a position to file an order with the Court by
the end of July, 2004. As provided in Rule 500 of the IDWR Rules of Procedure, the



Judge McKee

Re: Astorquia (CV OC 0208301 D)
January 30, 2004

Page 2

parties may also use an informal alternative dispute resolution process in reviewing the
additional evidence. IDAPA 37.01.01.500. Thus, the parties respectfully request that
this case not be dismissed and that this case continue to be stayed until July 31, 2004.

Respectfully,

BEEMAN & ASSOCIATES, P.C.

Boowin

MJH;ja
cc: Stephanie Astorquia
Judd Astorquia
Phil Rassier, Esq.
230286046



IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF

FRANK ASTORQUIA, Case No. CV-0C 0208301D

Petitioner, Fee Category Exempt
VS.

STATE OF IDAHO, DEPARTMENT OF
WATER RESOURCES, an agency of the
State of Idaho,

Respondent.

R i i i i g

AGENCY'S RECORD ON APPEAL

Appealed from the Department of Water Resources, of the State of Idaho

Josephine P. Beeman Phillip J. Rassier

Dana H. Rose IDAHO DEPARTMENT OF
BEEMAN & ASSOCIATES, P.C. WATER RESOURCES

409 West Jefferson Street Deputy Attorney General
BOISE, ID 83702 P.O. Box 83720

Boise, Jdaho 83720-0098

Attorneys for Attorney for
Protestants Respondent
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Josephine P. Beeman (Idaho State Bar #1806}

Dana H. Rose (Idaho State Bar #6638) J. DAVID NAVARRO, Clerk
BEEMAN & ASSOCIATES, P.C. m

409 West Jefferson Street RECEIVED
Boise, ID 83702

Telephone:  (208) 331-0950 0CT 2 5 2002
Facsimile: (208) 331-0954

Email: office@beemanlaw.com Jepariment of Water Resources

Attorneys for Petitioner Frank Astorquia

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

FRANK ASTORQUIA, Cv 0C 0208301D

Petitioner, || PETITION FOR REVIEW OF FINAL
ORDER IN THE MATTER OF LAPSED
PERMIT NO. 37-7460 IN THE NAME

V8.

STATE OF IDAHO, DEPARTMENT OF FRANK AND/OR JOSEPHINE
OF WATER RESOURCES, an agency ASTORQUIA
of the State of Idaho,

Respondent,

)i

COMES NOW Petitioner Frank Astorquia, by and through his attorneys,

Josephine P. Beeman and Dana H. Rose of the law firm of Beeman & Associates, P.C.,
and alleges as follows:

1. This action is a petition for judicial review of a final agency order
pursuant to the Idaho Administrative Procedure Act, Idaho Code §§ 67-5201 through 67-
5292.

2. Petitioner hereby petitions this Court for review of the Final Order in the
matter of the Lapsed Permit No. 37-7460 in the name of Frank and/or Josephine

Astorquia, by Respondent, State of Idaho, Department of Water Resources (hereinafter

PETITION FOR REVIEW OF FINAL ORDER (37-7460) - PAGE |
DATED 10/23/02
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referred to as the “Agency”), signed on September 24, 2002, and issued on September 25,
2002.

3. A true and correct copy of the Final Order is attached hereto as Exhibit A.

4, This Petition has been filed within twenty-eight days of the issuance of the
final order. See Idaho Administrative Procedure Act, Idaho Code § 67-5273 and Idaho
Administrative Procedure Act 37.01.01.791.02.

5. The Director of the Agency issued the Final Order in Ada County, Idaho.

6. There was no hearing or oral presentation before the Agency that was
recorded or reported. No transcript is requested.

7. Statement of issues for judicial review shall be filed within fourteen (14)
days, pursuant to LR.C.P. 84(d)(5).

8. Pursuant to LR.C.P. 84(d)}(7)(C), Attorney for Petitioner hereby certifies
that (1) the clerk of the Agency has been paid the estimated fee for preparation of the
record, (2) service of this petition has been made upon the Agency pursuant to LR.C.P.
84(b).

WHEREFORE, Petitioner prays that the Court:

A. Grant this Petition and direct the Agency to remand the matter to the
Agency for further proceedings;

B. Award Petitioner his reasonable attorneys’ fees and costs in pursuing this
appeal pursuant to Idaho Code § 12-117, and other relevant authority; and

C. For such other relief as this Court deems just and proper.

PETITION FOR REVIEW OF FINAL QRDER (37-7460) - PAGE 2
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RESPECTFULLY SUBMITTED this 23" day of October, 2002.

Beeman & Associates, P.C.
Attorneys for Frank Astorquia

. e

Dana H. Rose

CERTIFICATE OF MAILING

14
I hereby certify that on this m7 5 day of October, 2002, the service of the Petition
For Review of Final Order has been made upon the Agency rendering the decision.

Alan G. Lance __U.S. Malil, Postage Prepaid
Attorney General Courier Overnight Delivery
Statehouse Room 210 Hand Dehvered

Boise, 1daho 83702 ____ ViaFacsimile

(2 copies) '
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF LAPSED PERMIT )
NO. 37-7460 IN THE NAME OF
FRANK AND/OR JOSEPHINE
ASTORQUIA

FINAL ORDER

This matter came before the Idaho Department of Water Resources
("Department”) as a PETITION TO REINSTATE PERMIT AND ORIGINAL PRIORITY
DATE filed by the permit holder, Frank Astorquia. in response to the petition, the
Department issued a preliminary order reinstating the permit and advancing the priority
date of the permit to the date of the filing of the petition on July 3, 2002. The permit
holder filed a timely Exception to the Preliminary Order, with a supporting
memorandum, objecting to the advancement of the permit priority date, and requesting
oral argument before the Director. The Director, having reviewed the Preliminary Order,
the Exception and the supporting memorandum, makes the following Findings of Fact,
Conclusions of Law and Final Order:

FINDINGS OF FACT

1. On December 5, 1975, the Department issued Permit No. 37-7460 to
Frank and/or Josephine Astorquia ("permit holder") authorizing the diversion of 6.40
cubic feet per second (cfs) of ground water to be diverted in Lot 2 (NW1/4NE1/4)
Section 2, T6S, R14E, B.M. for irrigation of 320 acres within the N1/2 of Section 2,
Township 6 South, Range 14 East, Gooding County, B.M. A condition of permit
approval required the permit holder to submit proof of beneficial use of water ("proof™)
to the Department on or before December 1, 1980.

2. On September 3, 1980, the Department notified the permit holder that
proof of beneficial use ("proof") was due and instructed the permit holder of the steps to
be taken to submit the proof or an extension of time request.

3. On December 4, 1980 the Department sent the permit holder a lapse
notice, since the Department had not received an acceptable proof or extension of time

request.

4. On January 7, 1981, the permit holder submitted a completed Request for
Extension of Time form ("extension request") and associated fee for the extension
request to the Depariment. The printed form states it is “To provide additional time in

FINAL ORDER - Pg 1 _
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which to submit proof of beneficial use on a water right permit.” In describing the work
completed, the permit holder stated on the form that, “Well has been dug, and 200
acres are being irrigated.” The permit holder further stated, “Because of moratorium on
new power hookups, I cannot get enough electrical power to pump water for the other
120 acres.”

5. The Department approved the January 7, 1981 extension request on
January 9, 1981, reinstating the permit and advancing the priority date of the permit to
November 26, 1975. The extension approval established January 1, 1984 as the new
date for submittal of proof of beneficial use under the permit.

6. On October 31, 1983, the Depariment notified the permit holder that proof
was due and instructed the permit holder of the steps to be taken to submit the proof or
an extension request.

7. On January 4, 1984, the Department sent a lapse notice to the permit
holder, since the permit holder did not submit either proof or an extension request. On
March 5, 1985, the permit became of no force nor effect as provided in Section 42-
218a, Idaho Code. The plain meaning of the language in the Proof Due Notice dated
October 31, 1983, and in the Lapse Notice dated January 4, 1984, is that the notices
applied to the entire permit, not just to a portion of the permit.

8. On July 3, 2002, the permit holder submitted 2 PETITION TO
REINSTATE PERMIT AND ORIGINAL PRIORITY DATE together with the required
license examination fee to the Department. The permit holder also submitted a
completed proof form and evidence to show that water has been applied to the
authorized beneficial use during the development period and has shown sufficient
cause why the beneficial use was not timely submitted.

9. On July 11, 2002, the Department issued a PRELIMINARY ORDER
REINSTATING PERMIT advancing the priority of use to the date that proof was
submitted to the Department as provided in Section 42-218a(2), ldaho Code.

10.  On July 25, 2002, the permit holder filed EXCEPTION TO PRELIMINARY
ORDER and on August 23, 2002 submitted FRANK ASTORQUIA'S MEMORANDUM IN
SUPPORT OF EXCEPTION TO PRELIMINARY ORDER and requested oral argument
before the Department.

11.  The basis for the Exception is that the Preliminary Order does not address
the permit holder’s request that the Department reinstate the original priority date of the
permit. In support of the Exception, the permit holder argues that the statement in the
1981 Request for Extension that 200 of the 320 acres authorized had been developed
should constitute submittal of proof of beneficial use as to the 200 acres developed,
thus justifying retention of the original November 26, 1975 priority date as to the
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developed acres.

CONCLUSIONS OF LAW
1. Section 42-217, Idaho Code, provides in pertinent part as follows:

On or before the date set for the beneficial use of waters

appropriated under the provisions of this chapter, the permit holder shall
- submit a statement that he has used such water for the beneficial purpose
allowed by the permit. The statement shall inciude:

1. The name and post-office address of the permit holder.

2. The permit number.

3. A description of the extent of the use.

4. In the case of a municipal provider, a revised estimate of the
reasonably anticipated future needs, a revised description of the service
area, and a revised planning horizon, together with appropriate supporting
documentation. _

5. The source of water used.

6. Such other information as shall be required by the blank form
furnished by the department.

Such written proof as may be required to be submitted by such
user shall be upon forms furnished by the department of water
resources....

2. Section 42-218a, Idaho Code, provides as follows:

A permit upon which the proof of beneficial use has not been
submitted, or a request for extension of time has not been received on or
before the date set for such proof, shall lapse and be of no further force
nor effect. Notice of said lapsing shall be sent by the department to the
applicant at the address of record by regular mail provided:

1. That within sixty (60) days after such notice of lapsing the
depariment may, upon a showing of reasonable cause, reinstate the
permit with the priority date advanced a time equal o the number of days
that said showing is subsequent to the date set for proof;

2. That upon receipt of proof of beneficial use after sixty (60) days
after stich notice of lapsing, the director shall require sufficient evidence to
be submitted by the permit holder to clearly establish the extent of
beneficial use made during the time authorized by the permit and any
extensions of time previously approved. Upon finding that beneficial use
had occurred during the authorized period and upon a showing of
reasonable cause for filing a late proof of beneficial use, the director may
reinstate the permit with the priority date advanced to the day that proof of
beneficial use was received;
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3. The original pricrity date of a lapsed permit shall not be
reinstated except upon a showing of error or mistake of the department.

3. The permit holder did not timely submit the proof of beneficial use as
required by Section 42-217, Idaho Code, and as required by a condition of approval on
the permit.

4, The permit holder has not demonstrated that the Department made an
error or mistake that would authorize the Department to reinstate the original priority
date under the provisions of Section 42-21 8a, Idaho Code. -

5. The purpose served by the Department's approval of the January 7, 1981
extension request was to provide additional time for the permit holder to develop the
additional 120 acres authorized to be developed under permit no. 37-7460. If the
Department had treated the extension request as a submission of proof of beneficial
use under the permit, any opportunity for additional development under the permit
would have been precluded. The Department cannot now characterize as error its
action approving the extension request. To do so would have the effect of treating the
January 7, 1981 filing as both an extension request and the submission of proof of
beneficial use. The applicable statutes do not provide this option to either the permit
holder or to the Department.

6. The Department is not authorized to reinstate the permit with the original
date of priority and should reject the EXCEPTION TO PRELIMINARY ORDER and
shouid deny the request for oral argument in the matter.

ORDER

IT 1S HEREBY ORDERED, that Permit No. 37-7460 in the name of Frank and/or
Josephine Astorquiais REINSTATED with the priority date advanced to July 3, 2002,

IT 1S FURTHER ORDERED, that the request for oral argument before the
Director in this matter is denied and the EXCEPTION TO PRELIMINARY ORDER filed

by the permit holder is REJECTED.

Director
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 025 -~ day of September 2002, the above
and foregoing document was served upon the following by placing a copy of the same
in the United States Mail, postage prepaid and properly addressed to the following:

FRANK ASTORQUIA ALLEN MERRITT
JOSEPHINE ASTORQUIA IDWR-SOUTHERN REGION
1735 EAST 1800 SOUTH : 1341 FILLMORE ST STE 200
GOODING ID 83330 _ TWIN FALLS ID 83301-3380
JOHN M MARSHALL

GIVENS PURSLEY LLP

PO BOX 2720

BOISE ID 83701-2720

Deborah J. Gibson ¢
Administrative Assistant
Water Allocation Bureau

FINAL ORDER -Pg 5

PETITION FOR FINAL REVIEW

DATED 10/23/02 000038



i ":reconsrderatron of any order is

- _ effective when:

Respondmg To Flnal Orders Issued
By The ldaho Department Of Water Resources

The accompanying order is a Final Order issued by the Ildaho Department of Water
Resources (department) pursuant to section 67-5246 or 67- 5247, ldaho Code,

Section 67-5246 provides aéfol!oW_sf

(1) Ifthe presiding officer is the agency head, the presiding officer shaill issue a
final order. ’ o ' B :

(2) If the presndmg oft" icer lssued a recommended order the agency head shall -
issue a final order followmg revsew of that recommended order :

(3) tf the presrdmg off icer lssued a prellmrnary order that orde 4 es"'a ﬁnal’r -
-order unless it is reviewed as required in‘section’ 67-5245, Idaho Code u_-lf the prellmlnary; }
orderis revrewed the agency head shalli issue a final order o L

" (4) Unless otherwuse provrded by -statute_or rule “ any ‘party le a-petition for

: _ y -head ;‘hall |ssue'a written orde d sposing - ‘of the
: :,petltlon The petrtlon |s deemed denred if the agency head does no,‘ _ _e'pose of it wrthln

.-twenty-one (21) days after the filing of the petition.

‘has i Ied a: petltlon"'[

(a) the-'petition for reconsideration is disposed of; or -

(b)  the petition is deemed denied because the agency head dld not'
dlspose of the petition within twenty-one (21) days.

6 A party may not be required to comply with a final order unless the panty has
been served with or has actual knowledge of the order. If the order is mailed to the last
known address of a party, the s_erwce is deemed to be suffi icient.

(7) A non-party shall not be required to comply with a final order unless the
agency has made the order available for public inspection or the nonparty has actual
knowledge of the order.

000909
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(8) The provrsrons of this section do not preclude an agency from taking
immediate action to protect the publrc mterest |n accordance wrth the provrsrons of section

67-5247, Idaho Code.’ |
| 5'r'3r§r.rr|6N¥6ﬁ’-‘§é¢0ﬁéid&RAT-ION R

Any party may file a petition for reconsrderatlon of a final order W|th the department wrthln

fourteen (14)-days of the service date of this order. The department will actori a. petition” | |

for reconsideration within twenty one (21) days of its receipt, or the petition will be
considered denied by operatlon of law. Sée séction 67-5243(3) Idaho Code.

APPEAL OF FINAL ORDER TO DISTRICT COURT

R ';Pursuant to sections 67 5270 a . s de “any party aggrievad’ bBya fnal?f e
i i a- attelr befere‘the ‘dega.rtment may;appea! the fi nal -

'””,"‘5273_,_1dah'o ‘Code. -The filing- of' an“appeal ‘to district" court'does‘ not’fr_‘_elf sta

' -effectrveness or enforcement of the order.under appeal.

D:/Data/Wtrright/Orders/Cover letters/Final Order Insert.doc
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State of Lluaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

September 25, 2002

RE: In the matter of Lapsed Permit No. 37-7460 in the name of Frank and/or
Josephine Astorquia

Dear Interested Parties:
The Department of Water Resources (department) has issued the accompanying
order as a "final order" pursuant to section 67-5246 or 67-5247, Idaho Code. Enclosed is

an informational sheet that explains how to respond to final orders.

If you have any questions, please call me at (208)327-7953.

Sincerely,

Deborah J. Glbsg
Administrative Assistant
Water Allocation Bureau

Enclosure

C: IDWR - Southern Region

000011
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Responding To Final Orders Issued
By The Idaho Department Of Water Resources

The accompanying order is a Final Order issued by the Idaho Department of Water
Resources (department) pursuant to section 67-5246 or 67-5247, ldaho Code.

Section 67-5246 provides as follows:

(1)  Ifthe presiding officer is the agency head, the presiding officer shall issue a
final order.

(2) If the presiding officer issued a recommended order, the agency head shall
issue a final order following review of that recommended order.

(3)  If the presiding officer issued a preliminary order, that order becomes a final
order unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary
order is reviewed, the agency head shall issue a final order.

(4)  Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the
issuance of that order. The agency head shall issue a written order disposing of the
petition. The petition is deemed denied if the agency head does not dispose of it within
twenty-one (21) days after the filing of the petition.

(6) Unless a different date is stated in a final order, the order is effective fourteen
(14) days after its issuance if a party has not filed a petition for reconsideration. If a party
has filed a petition for reconsideration with the agency head, the final order becomes
effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head did not
dispose of the petition within twenty-one (21) days.

(6) A party may not be required to comply with a final order unless the party has
been served with or has actual knowledge of the order. If the order is mailed to the last
known address of a party, the service is deemed to be sufficient.

(7) A non-party shall not be required to comply with a final order uniless the

agency has made the order available for public inspection or the nonparty has actual
knowledge of the order.

0006412

LETTER RE LAPSED PERMIT NO. 37-7460, DATED 9/25/02



(8)  The provisions of this section do not preclude an agency from taking
immediate action to protect the public interest in accordance with the provisions of section
67-5247, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order with the department within
fourteen (14) days of the service date of this order. The department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See section 67-5243(3) Idaho Code.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, !daho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final
order and all previously issued orders in the matter to district court by filing a petition in the
district court of the county in which:

I A hearing was held,

il. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency
action is located.

The appeal must be filed within twenty-eight (28) days a) of the service of the final order,
b) of an order denying petition for reconsideration, or ¢) the failure within twenty-one (21)
days to grant or deny a petition for reconsideration, whichever is later. See section 67-
5273. Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

D:/Data/Witright/OrdersiCover fetters/Final Order Insert.doc
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Department Orders Routing list:
(These documents are also available at http://www.idwr.state.id.us/info/pio/orders.htm)

NORTHERN - Bob Haynes

SOUTHERN - Allen Merritt

EASTERN - Ron Carlson / Skip Jones

WESTERN - Gary Spackman

SODA SPRINGS - Cindy Bird

LEWISTON - Greg Taylor

Legal Division - Phil Rassier

Adjudication Bureau - Dave Tuthill

Information Officer - Dick Larsen

Water Allocation Bureau - Glen Saxton

Water Distribution Section - Tim Luke / Steve Burrell / Dayna Ball / Bob Foster (Salmon)
Water Permits Section - Jeff Peppersack / Shelley Keen
Administration - Norm Young

Planning - Bill Graham

One copy is routed to:

Darla Block Kay Walker
Sharla Curtis Cynthia Clark
Pam Skaggs Kari Lynn Townsend
Vault
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- “ RECEIVED

e a5 23 2002
GIVEI%SPéiJ SLEY ‘t° J
L

...... Jananment of Water Hesouress
LAW OFFICES Gary G. Allen Franklin G. Lee Judson B. Montgomery
277 North 6th Street, Suite 200 Christepher J. Beeson David R. Lombardi Angeia K. Nelson
PO Box 2720, Boise, Idaho 83701 Michael C. Creamer D David Lorelic, Jr. Deborah E. Nelson
TELEPHONE: 208 388-1200 Jeffrey A, De Voe Kevin T. Maloney W. Hugh O'Riordan
FACSIMILE: 208 388-1300 Emily MacMaster Durkee Kimberly D. Maloney Kenneth L. Pursliey
WEBSITE: www givenspursley.com Thomas E. Dvorak John M. Marshall Brad V. Sneed

Roy Lewis Eiguren Kenneath R. McClure Conley E. Ward

Timethy P. Fearnside Kelly Greene McConnell Robert B. White

Jettrey C. Fereday Cynthia A. Melillo

Steven ). Hippler Christopher H. Meyer HRaymond D. Givens

Karl T. Klein Kendall L. Miller James A. McClure
Debora K. Kristensen L. Edward Milier Stephanie C. Weslermeier
Anre C. Kunkal Patrick J. Miller OF COUNSEL

August 23, 2002
VIA HAND DELIVERY
Idaho Department of Water Resources
1301 N. Orchard
Boise, ID 83706
Re: In the Matter of Water Right Permit No. 37-7460

Qur File: 6478-1
Dear Clerk:

Enclosed for filing please find Frank Astorquia’s Memorandum in Support of Exception
to Preliminary Order in the above-captioned matter.

If you have any questions, please call me.
Sincerely,
N
Tina N. Smith
Assistant to John M. Marshall

Enclosures

cc: Stephanie J. Astorquia
S:\Clients\6478\1'com\2002-8-23 IDWR clerk.doc

LETTER RE MEMORANDUM IN SUPPORT OF EXCEPTION TO: PRELIMINARY
ORDER, DATED 08&£23/02
000G



RECEIVED

Michael C. Creamer I1SB #4030 AUG 22 2002
John M. Marshall ISB #5628

GIVENS PURSLEY LLP VEGATMER? o Water Hogpjines.
277 North Sixth Street, Suite 200

P.O. Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

S:\Clients\6478\[\Pleadings\Brief on Exception'2002-08-23 Exception Brief.doc
Attorneys for Frank Astorquia

BEFORE THE STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF WATER RIGHT FRANK ASTORQUIA’S MEMORANDUM

PERMIT NUMBER 37-7460 IN SUPPORT OF EXCEPTION TO
’ PRELIMINARY ORDER
INTRODUCTION

On July 3, 2002, Frank Astorquia filed a Petition To Reinstate Permit And Original
Priority Date (“Petition™). The Petition asked the Idaho Department of Water Resources
(“Department”) to take two actions with regard to permit 37-7460: (1) reinstate the permit,
which the Department had lapsed on January 4, 1984, and (2) restore the permit’s November 26,
1975 priority date. On July 10, 2002, the Department issued a Preliminary Order granting the
Petition’s request to reinstate permit 37-7460 but effectively denying the Petition’s request to
reinstate the original priority by imposing a July 3, 2002 priority date. Mr. Astorquia challenges
the Department’s decision to advance permit 37-7460°s priority to 2002.

FACTUAL BACKGROUND

On December 5, 1975, the Department approved Mr. Astorquia’s Application for Permit
No. 37-7460 authorizing development of 6.40 cfs of ground water to irrigate 320 acres (0.02 cfs
per acre) in the N % of Section 2, Township 6 South, Range 14 East, Goodin%ounty, B.M. (

Between March and October 1976, Mr. Astorquia drilled a well and began irrigating 200 acres

BRIEF IN SUPPORT OF EXCEPTION TO PRELIMINARY ORDER - 1
DATED AUGUST 23 2002
0000622



under the permit. Mr. Astorquia has irrigated these 200 acres every year since he originally
developed them in 1976.

Mr. Astorquia missed the December 1, 1980 deadline for submitting proof of beneficial
use. However, he promptly responded to the Department’s December 4, 1980 lapse notice by
submitting a completed Request for Extension of Time (“Request for Extension™). A copy is
attached as Exhibit E to the Affidavit of Frank Astorquia (“Astorquia Aff.”) filed July 3, 2002.
In this Request for Extension, Mr. Astorquia stated he had developed 200 acres under permit 37-
7460 but had not yet developed the other 120 acres approved by the permit. By filing this
Request for Extension confirming development of 200 acres, Mr. Astorquia believed he had
complied with the requirement for submitting proof of beneficial use for the 200 developed acres
and was requesting an extension of time only for the 120 undeveloped acres. Astorquia Aff. at
6.

The Department granted the Request for Extension on January 9, 1981, reinstating permit
37-7460 and advancing the priority date to November 26, 1975. The Department’@proval is
appended to the bottom of the Request for Extension of Time (Astorquia Aff., Exhibit E). Under
the terms of the approval, the deadline to file proof of beneficial use was extended to J anuary 1,
1984.

Mr. Astorquia still had not developed the remaining 120 acres by the end of the irrigation
season in 1984. Consequently, he neither attempted to prove beneficial use for the remaining
120 acres nor sought any further extension of time to develop the 120 acres. Mr. Astorquia
believed the lapse notice he received applied only to the 120 undeveloped acres. Mr. Astorquia
further believed that he adequately notified the Department of his beneficial use on the 200 acres

he had developed and continually irrigated since 1976. Astorquia Aff. at§ 7. Mr. Astorquia

BRIEF IN SUPPORT OF EXCEPTION TO PRELIMINARY ORDER - 2
DATED, AUGUST 23, 2002
000323
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only recently learned of the Department’s position that the entire permit had lapsed, including
the 200 acres he developed in 1976. Astorquia Aff, at q 8.
ARGUMENT

1. Mr. Astorquia submitted proof of beneficial use of 200 acres under permit 37-7460
in 1981,

Idaho Code § 42-217 governs the requirements for proving beneficial use under a permit.
It provides, “[o]n or before the date set for the beneficial use of waters appropriated under the
provisions of this chapter, the permit holder shall submit a statement that he has used such water
for the beneficial purpose allowed by the permit.” Mr. Astorquia complied in his Request for
Extension, stating, “[w]ell has been dug, and 200 acres are being irrigated.” The Request for
Extension likewise includes all other information required by Idaho Code § 42-217.
Accordingly, Mr. Astorquia substantially complied with Idaho Code § 42-217.

2. The Department erred when it lapsed permit 37-7460. Consequently, the priority
date for permit 37-7460 should not be advanced to 2002.

Idaho Code § 42-218a(3) provides the priority date for a reinstated permit should not be
advanced if there is an “error or mistake” by the Department. In this case the Department g{ed
by failing to recognize that Mr. Astorquia had submitted to the Department all the required |
information for proof of beneficial use in his 1981 Request for Extension. Indeed, there is no
dispute that Mr. Astorquia developed 200 acres under permit 37-7460 in 1976 and notified the
Department of this development in the 1981 Request for Extension.

The Preliminary Order recognizes that Mr. Astorquia did in fact develop the 200 acres
under permit 37-7460 as indicated in the Request for Extension, Preliminary Order, Finding No.
7. Despite this, the Preliminary Order advances the priority date of permit 37-7460 to 2002 on _

the stated basis that proof of beneficial use was not filed until July 3,2002. As discussed in the

BRIEF IN SUPPORT OF EXCEPTION TO PRELIMINARY ORDER - 3

AUGUST 23, 2002
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previous section, however, proof of beneficial use was filed in 1981 with the Request for
Extension. Consequently, the Department erred by lapsing permit 37-7460 in 1984 and the
priority date therefore should not be advanced.

Mr. Astorquia now understands the Department’s position is that he was supposed to file
another statement of beneficial use on January 1, 1984, restating the fact that he had developed
200 acres under permit 37-7460. However, at that time, Mr. Astorquia reasonably believed he
only needed to file a new proof of beneficial use if he had developed additional acreage over the
200 acres he had already developed and notified the Department of. Advancing the priority of
permit 37-7460 on the basis that Mr. Astorquia did not file the right form at the right time would
inappropriately shift the focus of Idaho’s water appropriation laws away from beneficial use and
on to technical compliance under a rigid forms practice. Instead, the focus should be on
substantial compliance with Idaho Code § 42-217’s requirement that the permit holder submit a
statement indicating the extent of beneficial use—a requirement Mr. Astorquia met.

For all the reasons stated herein, Mr. Astorquia respectfully requests that the Department
recognize the original November 26, 1975 priority date for permit 37-7460.

Pursuant to Procedure Rule 740(b), Mr. Astorquia requests oral argument on his
Exception.

Submitted this _Z3+ day of August 2002

GIVENS PURSLEY LLP

%mn/uu

John M. Marshall
Attorneys for Frank Astorquia

BRIEF IN SUPPORT OF EXCEPTION TO PRELIMINARY ORDER - 4
DATED, AUGUST¢23, 2002
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CERTIFICATE OF SERVICE

&
I hereby certify that on this ég r day of August, 2002, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Idaho Department of Water Resources
1301 N. Orchard St.

P.O. Box 83720

Boise, ID 83720-0098

_ US.Mail __Fax _x ByHand

Tina Smith

BRIEF IN SUPPORT OF EXCEPTION TO PRELIMINARY ORDER - 5
DATED, AUGUST 23, 2002
0000826



o ~. RECEIVED
JUL 2 5 2002

RSLEY "**
Department of Water Resourcas
LAW OFFICES Gary G. Allen Franklin G, Lee Judson B. Montgomery
277 North éth Street, Suite 200 Christopher J. Beeson David R. Lombardi Angela K. Nelson
PO Box 2720, Boise, Idaho 83701 Michael C. Creamer D. David Lorello, Jr. Dehorah E. Nelson
TELEPHONE: 208 388-1200 Jetfrey A. De Voe Kevin T. Maloney W. Hugh O'Riordan
FACSIMILE: 208 388-1300 Emily MacMaster Durkee Kimberly D. Maloney Kenneth L. Pursley
WEBSITE: www.givenspursley.com Thomas E. Dvorak John M. Marshall Brad V. Sneed
Roy Lewis Eiguren Kenneth R. McClure Contey E. Ward
Timothy P. Fearnside Kelly Greene McConnet! Robert B. White
Jeffrey C. Fereday Cynthia A. Melillo
Steven J. Hippler Christopher H. Meyer Raymond D. Givens
Karl T. Klein Kendall L. Miller James A McClure
Debora K. Kristensen L. Edward Miller Stephanie C. Westermeier
Anne C. Kunkel Patrick J. Miller GF COUNSEL
July 25, 2002
Vi4d HAND DELIVERY

Debbie Gibson

Idaho Department of Water Resources
1301 N. Orchard

Boise, ID 83706

Re: In the Matter of Water Right Permit No. 37-7460
Our File: 6478-1

Dear Debbie:

Enclosed for filing please find an Exception to Preliminary Order and a proposed Order
Accepting Exception to Preliminary Order. These filings follow a Request for Extension of
Time to Submit Exceptions we filed last week. However, after discussions with Department
staff, it was determined that a more efficient course of action would be to file an exception and
then confirm that additional time is allowed to file a supporting brief. Therefore, we submit the
attached documents.

The purpose of the proposed Order is to confirm that the Exception is timely filed and
that we do in fact have the extra time we need to file a supporting brief. Because today 1s the
deadline for filing exceptions, I would greatly appreciate if the Director or his designee could
sign and return the Order to us today.

If you have any questions, please call me.

, Si;lcerely,
/

John M. Marshall

Enclosures

cC: Stephanie J. Astorquia
S:Clents\6478\1\cor2002-7-25 IDWR clerk.doc

LETTER RE: EXCEPTION TO PRELIMINARY ORDER, DATED 7/25/02

000327



RECEIVED
JuL 2§ 2002

Michael C. Creamer ISB #4030 Depariment of Water Hesourees

John M. Marshall ISB #5628
GIVENS PURSLEY LLP

277 North Sixth Street, Suite 200
P.O. Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

S:\Clients\6478\1\Pleadings\Final Exception To Preliminary Order.doc
Attorneys for Frank Astorquia
BEFORE THE STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF WATER RIGHT
PERMIT NUMBER 37-7460 EXCEPTION TO PRELIMINARY ORDER

Pursuant to Idaho Code § 67-5245(3) and Procedure Rule 730(02), Frank Astorquia
hereby files this Exception and petitions the Director for review of a Preliminary Order issued on
July 10, 2002 in the matter of Permit Number 37-7460. The Preliminary Order resulted from a
Petition To Reinstate Permit And Original Priority Date filed by Mr. Astorquia on July 3, 2002.
The Preliminary Order granted the request to reinstate Permit Number 37-7460. However, the
Preliminary Order did not address Mr. Astorquia’s request to reinstate the original priority date
as delineated in Mr. Astorquia’s Petition to Reinstate Permit And Original Priority Date filed on
Tuly 3, 2002.

The basis for this Exception is that the Idaho Department of Water Resources has not
addressed Mr. Astorquia’s request to reinstate the original priority date as filed on July 3, 2002.
In accordance with Idaho Code § 67-5245(5) and Procedure Rule 730(02), Mr. Astorquia will
file a brief in support of this Exception. Mr. Astorquia will file a supporting brief within 30

days.

EXCEPTION TO PRELIMINARY ORDER - 1

DATED, 7/25/02 000028



Respectfully submitted this 254 day of July, 2002

GIVENS PURSLEY LLP

yﬂ Y,

John M. Marshall

EXCEPTION TO PRELIMINARY ORDER - 2

DATED 7/25/02 000029



CERTIFICATE OF SERVICE

I hereby certify that on this :25’ day of July, 2002, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Idaho Department of Water Resources
1301 N. Orchard St.

P.O. Box 83720

Boise, ID 83720-0098

___US.Mail __ Fax _x ByHand

ina Smith

EXCEPTION TO PRELIMINARY ORDER - 3

DATED 7/25/02 009030



RECEIVED

UL 2 5 2002
John M. Marshall ISB #5628 Departmerit o Water Resouroes
Michael C. Creamer ISB #4030 :
GIVENS PURSLEY LLP
277 North Sixth Street, Suite 200
P.O. Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

$:AClients\6478\1\Pleadings\Final Order Allowing Brief.doc

Attorneys for Frank Astorquia
BEFORE THE STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF WATER RIGHT

PERMIT NUMBER 37-7460 ORDER ACCEPTING EXCEPTION TO
PRELIMINARY ORDER

On July 25, 2002 Frank Astorquia filed an Exception to Preliminary Order in the matter
of Permit Number 37-7460. The Exception states that in accordance with Idaho Code § 67-
5245(5) and Procedure Rule 730(02), a brief supporting Frank Astorquia’s request as filed in his
Petition To Reinstate Permit And Reinstate Original Priority Date on July 3, 2002 will be filed
within thirty days of the filing of the Exception.

It is hereby ORDERED that Frank Astorquia’s Exception To Preliminary Order filed on
July 25, 2002 is timely filed and accepted for consideration by the Director. Frank Astorquia
may file a brief supporting the Exception for consideration by the Director within 30 days of this
Order.

Dated this day of July, 2002

Karl J. Dreher
Director, Idaho Department of Water Resources

ORDER ACCEPTING EXCEPTION TO PRELIMIARY ORDER - 1

DATED 7/25/02 600034



CERTIFICATE OF SERVICE

I hereby certify that on this day of July, 2002, I caused to be served a true and
correct copy of the foregoing by sending it US mail, and addressed to the following:

Mike C. Creamer, Esq.
John M. Marshall, Esq.
GIVENS PURSLEY LLP
P.O. Box 2720

Boise, ID 83701

ORDER ACCEPTING EXCEPTION TO PRELIMIARY ORDER - 2

DATED, 7/25/02 000032
Pt



L RECEIVED
GIVEpggs PURSLEY JUL 19 2002

Department of Water Resources

LAW OFFICES Gary G. Allen Frankiin G. Lee Judson B. Montgomery
277 North 6th Street, Suite 200 Christopher J. Beeson David R. Lombardi Angela K. Neison
PO Box 2720, Boise, ldaho 83701 Michael C. Creamer L. David Lorello, Jr. Deborah E. Nelscn
TELEPHONE: 208 388-1200 Jeffray A Devoe Kevin T. Matoney W, Hugh O'Riordan
FACSIMILE: 208 388-1300 Emily MacMaster Durkee Kimberly D. Maloney Kenneth L. Pursley
WEBSITE: www givenspursiey.com Thomas E. Dvorak John M. Marshall Brad V. Sneed
Roy Lewis Eiguren Kenneth R. McClure Conley E. Ward
Timothy P. Fearnside Kelly Greene McConnghi Rgbert B. White
Jeffrey C. Fereday Cynthia A. Melillo
Steven J. Hippler Christopher H. Meyer Raymond D. Givens
Karl T. Klein Kendsil L. Miller James A. McClure
Debora K. Kristensen L. Edward Miller Stephanie C. Westermegier
Anne C. Kunkel Patrick J. Mitler CF COUNSEL

July 19, 2002

VIA HAND DELIVERY

Idaho Department of Water Resources
1301 N. Orchard
Boise, ID 83706

Re: In the Matter of Water Right Permit No. 37-7460
Our File: 6478-1

Dear Clerk:

Enclosed for filing please find Request for Extension of Time to Submit Exceptions to
Preliminary Order, and proposed Order granting the extension in the above-captioned matter.

If you have any questions, please call me.
Sincerely,

—\ it

Tina N. Smith
Assistant to John M. Marshall

Enclosures

cc! Stephanie J. Astorquia
SAClients\64 78\ \corr'i2002-7-19 IDWR clerk.doc

LETTER RE: REQUEST FOR EXTENSION OF TIME TO SUBMIT EXCEPTIONS
TO PRELIMINARY ORDER, DATED 7/1%/02

0000356



John M. Marshall ISB #5628
Michael C. Creamer ISB #4030
GIVENS PURSLEY LLP

277 North Sixth Street, Suite 200
P.O. Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

ShClients'647841\Pleadings‘exiension of time.doc
Attorneys for Frank Astorquia

BEFORE THE STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF WATER RIGHT
PERMIT NUMBER 37-7460 REQUEST FOR EXTENSION OF TIME
TO SUBMIT EXCEPTIONS TO
PRELIMINARY ORDER

This is a request by Frank Astorquia (“Astorquia”) for an extension of time to submit
exceptions to the Departments Preliminary Order Reinstating Permit No. 37-7460. Astorquia
requests the Department grant him an additional seven days to submit his Exceptions to the
Preliminary Order entered by the Director in the above captioned matter.

According to the Explanatory Information accompanying the Preliminary Order,
Exceptions are due on Wednesday, July 24, 2002. However, counsel for Astorquia has not had
time to prepare Exceptions due to preparing for a Federal trial and having to go out of town
unexpectedly.

Therefore, Astorquia respectfully requests that the Director grant him as additional seven
days to submit his Exceptions to the Preliminary Order Reinstating Permit, making such

Exceptions due on July 31, 2002.

REQUEST FOR EXTENSION OF TIME- 1

DATED 7/19/02 000036



Respectfully submitted this |44 day of July, 2002

GIVENS PURSLEY LLP

0. AL

YoHn M. Marshall

REQUEST FOR EXTENSION OF TIME- 2
DATED 7/19/2002 000027



CERTIFICATE OF SERVICE

I hereby certify that on this / Q#day of July, 2002, I caused to be served a true and
correct copy of the foregoing by the method indicated below, and addressed to the following:

Idaho Department of Water Resources
1301 N. Orchard St.
P.O. Box 83720

Boise, ID 83720-0098
__US. Mail ___Fax _x ByHand

114 Smith

REQUEST FOR EXTENSION OF TIME- 3 7
DATED 7/19/02 009038



John M. Marshall ISB #5628
Michael C. Creamer ISB #4030
GIVENS PURSLEY LLP

277 North Sixth Street, Suite 200
P.O. Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

S:AClients\6478\1\Pleadings\Order extension of time.doc
Attorneys for Frank Astorquia

BEFORE THE STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF WATER RIGHT
PERMIT NUMBER 37-7460 ORDER GRANTING EXTENSION OF
TIME TO SUBMIT EXCEPTIONS TO
PRELIMINARY ORDER

Pursuant to the Request for Extension of Time to Submit Exceptions to Preliminary
Order filed by Frank Astorquia in the above captioned case, it is hereby ORDERED that such
request is granted, and that such Exceptions shall be due on July 31, 2002.

Dated this day of July, 2002

Karl J. Dreher

ORDER GRANTING REQUEST FOR EXTENSION OF TIME- 1

DATED 7/19/02 000039



CERTIFICATE OF SERVICE

I hereby certify that on this day of July, 2002, T caused to be served a true and
correct copy of the foregoing by sending it US mail, and addressed to the following:

Mike C. Creamer, Esq.
John M. Marshall, Esq.
GIVENS PURSLEY LLP
P.O. Box 2720

Boise, ID 83701

ORDER GRANTING REQUEST FOR EXTENSION OF TIME- 2

DATED 7/19/02 009040



CERTIFICATE OF SERVICE

I hereby certify that on this day of July, 2002, I caused to be served a true and
correct copy of the foregoing by sending it US mail, and addressed to the following:

Mike C. Creamer, Esq.
John M. Marshall, Esq.
GIVENS PURSLEY LLP
P.O. Box 2720

Boise, ID 83701

ORDER GRANTING REQUEST FOR EXTENSION OF TIME- 2

DATED 7/19/02 000041



State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

July 11, 2002

FRANK ASTORQUIA
JOSEPHINE ASTORQUIA
1735 EAST 1800 SOUTH
GOODING ID 83330

PROOF ACKNOWLEDGEMENT LETTER

RE: PERMIT NO. 37-07460

Dear Permit Holder:

The department acknowledges receipt of documentation you provided to the
department together with evidence of development of your permit. Enclosed is a
preliminary order that reinstates this permit, since proof and the license examination fee
were submitted more than 60 days after the lapse notice was issued. Please note that the
priority date has been advanced to July 3, 2002, as provided in Section 42-218a(2}, Idaho
Code, which was the date you filed proof of beneficial use with the department.

The Department of Water Resources (the department) has issued the enclosed
preliminary order. Pursuant to Section 67-5243, ldaho Code, it can and willbecome a final
order without further action of the Department unless a party petitions for reconsideration
or files an exception and/or brief as described in the enclosed information sheet.

The next step in the process of developing a water right is for the department to
conduct a field examination to determine and confirm the use being made of the water. If
you have questions concerning the field examination, please contact the Southern
Regional Office of the department in Twin Falls at (208) 736-3033.

Additionally, please be advised that Section 42-248, ldaho Code, requires you or the
owner of this water right to maintain current ownership and address records on file with the

0000680y,

LETTER RE: ACKNOWLEDGHEMENT OF PROOF,; DATED 7/11/02



Page 2

department. Forms to file a change of ownership of a water right and/or a change in the
address of the water right owner are available from any department office.

Deborah J. Gibson
Administrative Assistant
Water Allocation Bureau

Enclosure
c: IDWR - Region
John Marshall, Givens Pursley

MICRU Lo

000063

LETTER RE: ACKNOWLEDGEMENT OF PRQOF, DATED 7/11/02
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EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER

(Required by Rule of Procedure 730.02)

The accompanying order or approved document is a "Preliminary Order" issued by the
Department of Water Resources (Department) pursuant to section 67-5243, Idaho Code. {t can
and will become a final order without further action of the Department unless a party petitions for
reconsideration files an exception and brief, or requests a hearing as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the
department within fourteen (14) days of the service date of this order. The department will act
on a petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See Section 67-5243(3) ldaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after a) the setvice date of a preliminary order, b) the service
date of a denial of a petition for reconsideration from this preliminary order, or c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
order, any party may in writing support or take exceptions to any part of a preliminary order and
may file briefs in support of the party's position on any issue in the proceeding with the Director.
Otherwise, this preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is
otherwise provided by statute, any person aggrieved by any final decision, determination, order
or action of the Director of the Department and who has not previously been afforded an
opportunity for a hearing on the matter may request a hearing pursuant to section 42-1701A(3),
|daho Code. A written petition contesting the action of the Director and requesting a hearing
shall be filed within fifteen (15) days after receipt of the denial or conditional approvail.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Director orders otherwise, all oral arguments
will be heard in Boise, {daho.

Page 1 kdle =OMLMED Rev. 5/00
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of
Procedure 302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Director may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), |daho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen
(14) days after its issuance if a party has not filed a petition for reconsideration. If
a party has filed a petition for reconsideration with the agency head, the final
order becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order
becomes final, any party aggrieved by the final order or orders previously issued in this case
may appeal the final order and all previously issued orders in this case to district court by filing a
petition in the district court of the county in which:

i A hearing was held,

i. The final agency action was taken,

i, The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action
is located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming
final. See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.
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GIVENS PURSLEY LLP

277 North Sixth Street, Suite 200
P.O. Box 2720

Boise, Idaho 8§3701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

SAClients\64 78\ 'Pleadings\2002-07-02 Petition.doc
Attorneys for Frank Astorquia

BEFORE THE STATE OF IDAHO DEPARTMENT OF WATER RESOURCES
IN THE MATTER OF WATER RIGHT

PERMIT NUMBER 37-7460 PETITION TO REINSTATE PERMIT AND
ORIGINAL PRIORITY DATE

INTRODUCTION

This is a petition by Frank Astorquia to reinstate permit 37-7460 and its November 26,
1975 priority date. This petition is based on Idaho Code §§ 42-21,7 and 42-219 and the Affidavit
of Frank Astorquia (“Astorquia Aff.””) submitted with this petition. Mr. Astorquia respectfully
requests an order from the Director of the Idaho Department of Water Resources (the
“Department”) reinstating permit 37-7460 and thereafter granting Mr. Astorquia a license
authorizing a diversion rate of 4.0 cfs for the irrigation of 200 acres (0.02 cfs per acre) under a
priority date of November 26, 1975.

FACTUAL BACKGROUND

The Department approved Mr. Astorquia’s Application for Permit No. 37-7460 on
December 5, 1975, authorizing development of 6.40 cfs of ground water to irrigate 320 acres
(0.02 cfs per acre) in the N ¥z of Section 2, T 6S, R 14E with a point of diversion in the NW ¥ of

MICAGH i e,
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the NE % of Section 2. A copy of the approved permit is attached as Exhibit A to the Astorquia
Aff. Proof of beneficial use was due on December 1, 1980.

Following permit approval, Mr. Astorquia hired Elsing Well Drilling (“Elsing™) to drill
the approved irrigation well. Elsing then drilled and completed a 320-foot well in the NW Y of
the NE % of Section 2, T 6S, R 14E between March 5 and March 25, 1976. A copy of the Well
Driller’s Report is attached as Exhibit B to the Astorquia Aff. Subsequently, between April 1976
and October 1976, Mr. Astorquia purchased and installed a center-pivot, wheel lines, hand lines
and pump and began trrigating 200 acres in the NW % and the NW Y% of the NE Y of Section 2,
T 65, R 14E. Astorquia Aff. at § 3 and a copy of a work order/invoice from Layne Pumps
attached as Exhibit C to the Astorquia Aff. A certified USDA Agricultural Stabilization and
Conservation Service (“ASCS”) photograph from 1977 demonstrating these acres were
developed during this timeframe is attached to the Astorquia Aff. as Exhibit D. Mr. Astorquia
has irrigated these 200 acres every year since he originally developed them in 1976. Astorquia
Aff. at 4 and a certified ASCS photograph from 1987 attached to the Astorquia Aff. as Exhibit
D.

Mr. Astorquia missed the December 1, 1980 deadline for submitting proof of beneficial
use. However, he promptly responded to the Department’s December 4, 1980 lapse notice by
submitting a completed Request for Extension of Time (copy attached as Exhibit E to the
Astorquia Aff). In this Request for Extension of Time, Mr. Astorquia confirmed he had
developed 200 acres under permit 37-7460, but he had been prevented from developing the other
120 acres approved by the permit because Idaho Power had imposed a moratorium on new

power hookups. By his Request for Extension of Time, Mr. Astorquia believed he had complied
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with the requirement for submitting proof of beneficial use for the 200 developed acres and he
was requesting an extension of time only for the 120 undeveloped acres. Astorquia Aff. at § 6.

The Department granted the Request for Extension of time on January 9, 1981,
reinstating permit 37-7460 and advancing the priority date to November 26, 1975. The
Department’s Approval is appended to the bottom of the Request for Extension of Time
(Astorquia Aff., Exhibit E). Under the terms of the approval, the beneficial use date was
extended to January 1, 1984,

Mr. Astorquia still had not developed the remaining 120 acres by the end of the irrigation
scason in 1984. Consequently, he did not seek to prove beneficial use for the remaining 120
acres or any further extension of time to develop the 120 acres. When Mr. Astorquia allowed the
permit to lapse, he believed the lapse applied only to the 120 undeveloped acres and he had a
valid right for the 200 acres he had developed and continually irrigated since 1976. Astorquia
Aff. at § 7. Mr. Astorquia only recently has learned the Department’s position is the entire
pernut, including the 200 acres he developed in 1976, had lapsed. Astorquia Aff. at § 8.

RELIEF REQUESTED

1. The Department should Reinstate Permit 37-7460

Mr. Astorquia first requests that the Department reinstate permit 37-7460 in accordance
with Idaho Code § 42-219(2), which provides that the Department may reinstate a lapsed permit
“[u]pon finding that beneficial use had occurred during the authorized period and upon a
showing of reasonable cause for filing a late proof of beneficial use.” This petition meets both of
these statutory requisites.

Mr. Astorquia’s showing of reasonable cause for failure to file timely proof of beneficial

use before January 1, 1984 is he simply did not believe he needed to file any additional proof.
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Rather, Mr. Astorquia understood that by failing to file proof of beneficial use by January 1,
1984, he was allowing only the undeveloped 120-acre portion of his permit to lapse. Astorquia
Aff. at § 7. Not unreasonably, he believed the 200-acre portion of his permit already had been
perfected. Astorquia Aff. at§ 7. Mr. Astorquia learned for the first time in late May 2002 he
was mistaken and the Department had lapsed his entire permit. Astorquia Aff. at § 8. During the
intervening time period, Mr. Astorquia believed that he had a valid water right to irrigate 200
acres and has continued to irrigate these acres through the present. Astorquia Aff. at {4 and ¥ 7.

Mr. Astorquia’s belief that he had perfected a 200 acre right is premised on the
Department’s approval of his Request for Extension of Time on January 9, 1981. This approval
is appended to the bottom of the Request for Extension of Time that indicates that “[w]ell has
been dug, and 200 acres are being irrigated.” Mr. Astorquia, who is not an expert in state water
laws, reasonably believed that the Department’s approval of his Request for Extension of Time
applied only to the 120 acres of his permit that he had not then developed. Consequently, he did
not file what he thought would be a duplicative proof of beneficial use prior to the new deadline
on January 1, 1984 because he still had not developed the 120 acres. Astorquia Aff, atq 7.

To prove beneficial use before the December 1, 1980 deadline, Mr. Astorquia provides
the following: 1) the Well Driller’s Report from 1976 attached as Exhibit B to the Astorquia
Aff., 2) the pump and installation work order/invoice from 1976 attached as Exhibit C to the
Astorquia Aff., 3) the ASCS photographs from 1977 and 1987 attached as Exhibit D to the
Astorquia Aff., and 4) the Request for Extension of Time, attached as Exhibit E to the Astorquia
Aff., wherein Mr. Astorquia notified the Department of his diversion and development of 200
acres. These exhibits demonstrate that 200 acres were developed within 6 months of permit
approval.

MICEC. .
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Because Mr. Astorquia has shown good cause for filing late proof of beneficial use, and
because he submitted sufficient evidence to clearly establish the extent of beneficial use, the
Department should reinstate permit 37-7460 and license it for a diversion rate of 4.0 cfs for the
irrigation of 200 acres (0.02 cfs per acre).

2. The Department Should Reinstate the November 26, 1975 Priority Date for Permit
37-7460.

This petition also separately requests that the Department reinstate the November 26,
1975 priority date for this permit because Mr. Astorquia developed 200 of the 320 acres
authorized by the permit in 1976 and submitted evidence of beneficial use for 200 acres of
irrigation, albeit through a Request for Extension of Time form, on January 9, 1981.

Idaho Code § 42-218a(3) provides that the original priority date for a lapsed permit may
be reinstated upon a showing “of error or mistake of the department.” While Mr. Astorquia does
not allege any complicity by the Department in lapsing permit 37-7460, he does maintain that the
ch:ggr_t_memr made an oversight error by lapsing the entire permit on January 4, 1984 without
considering his statements of beneficial use in the Request for Extension of Time as his required
statement of proof of beneficial use. It seems that it would have been reasonable for the
Department to notify Mr. Astorquia that 200 acres he had already developed specifically would
be at risk if he did not come forward with further proof of beneficial use.

Idaho Code § 42-217 governs the procedure for submitting proof of beneficial use. It
provides, “[o]n or before the date set for the beneficial use of waters appropriated under the
provisions of this chapter, the permit holder shall submit a statement that he has used such water
for the beneficial purpose allowed by the permit.” The statute goes on to describe what must be
required in the statement: “1. The name and post-office address of the permit holder. 2. The

permit number. 3. A description of the extent of the use. 4. [information relevant only to
LT ot g
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municipal providers]. 5. The source of the water used. 6. Such other information as shall be
required by the blank form furnished by the department.” Idaho Code § 42-217.

Mr. Astorquia’s Request for Extension of Time (“Request”) provides all the required
information. The Request clearly states the name and address of the permit holder as well as the
permit number. The Request also indicates a description of the extent of beneficial use by
stating that “[w]ell has been dug, and 200 acres are being irrigated.” Although it does not
expressly state that the source of the diverted water is “ground water,” the reference to the well
clearly indicates that the source is ground water. Accordingly, Mr. Astorquia provided all the
information required to prove development and beneficial use under permit 37-7460.

Idaho Code § 42-217 does provide that proof of beneficial use shall be submitted “upon
forms furnished by the department of water resources and shall include fees as provided
subsection K. of section 42-221, Idaho Code.” However, to advance the priority date of water
user simply because he did not chose from among the correct official department forms would
unfairly place form over substance in a situation where the permit holder clearly developed his
permit prior to the beneficial use cutoff date and informed the Department of his beneficial use.
Moreover, because actual development under permit 37-7460 occurred in 1976 and has been
continual use since that time, no other water users will be injured by reinstating the 1975 priority
date.

In sum, Mr. Astorquia respectfully asserts that he did file proof of beneficial use for
permit 37-7460 prior to the January 1, 1984 deadline. While he filed proof in the form of a
Request for Extension of Time, he included all the information required by the proof of
beneficial use statute. Mr. Astorquia reasonably believed the Request for Extension of Time

served as notice that he had fullyﬁﬁiﬁg}oped 200 acres of his permit and that he needed more time
‘_4‘!_‘;;. . ) A
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only to try and prove up on the remaining 120 acres. This 1s apparent in the Request for
Extension of Time, which states that 200 acres have been developed. As a result, Mr. Astorquia
contends he did file a timely proof of beneficial use and the Department erred by terminating
permit 37-7460. In accordance with Idaho Code § 42-218a(3), the Department should reinstate
the original November 26, 1975 priority date for permit 37-7460.
CONLUSION
For all the reasons stated above, the Department should reinstate permit 37-7460 and
license it for a diversion rate of 4.0 cfs for the irrigation of 200 acres (0.02 cfs per acre) with a
priority date of November 26, 1975,
Respectfully submitted this 3ed day of July 2002
(}Iﬁ\i S PURSLEY LLP
‘_V,Z N M, _0

John M. Marshall
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CERTIFICATE OF SERVICE

I hereby certify that on this 3" day of July 2002, I caused to be served a true and correct
copy of the foregoing PETITION TO REINSTATE PERMIT AND ORIGINAL PRIORITY DATE, AND
AFFIDAVIT OF FRANK ASTORQUIA by the method indicated below, and addressed to the
following:

Idaho Department of Water Resources U.S. Mail
1301 N. Orchard St. Facsimile
P.O. Box 83720 Hand Delivery
Boise, ID 83720-0098 Overnight Mail
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Jdbf M. Marshall o
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GIVENS PURSLEY LLP
277 North Sixth Street, Suite 200
P.O.Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300
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Attorneys for Frank Astorquia
BEFORE THE STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF WATER RIGHT
PERMIT NUMBER 37-7460 AFFIDAVIT OF FRANK ASTORQUIA

I, Frank Astorquia, make the following statements based on my personal knowledge:

1. I filed an Application for Permit to Appropriate the Public Waters of the State of
Idaho on October 20, 1975. The Department approved my Application on December 5, 1975
and assigned it number 37-7460. Proof of beneficial use was due on December 1, 1980. A true
and correct copy of the Application and the Department’s approval is attached as Exhibit A.

2. In March of 1976 I hired Elsing Well Drilling to drill my irmigation well. Elsing
began the work on March 5, 1976 and completed the well on March 25, 1976. A true and correct
copy of the Well Driller’s Report is attached as Exhibit B.

3. During the irrigation season of 1976, I installed pumps and irrigation equipment,
including a center pivot, wheel lines and hand lines, and began irrigating 200 acres of the 320
acres authonized by permit 37-7460 using a diversion rate of approximately 1800 gallons per
minute (approximately 4.0 cfs). A true and correct copy of the pump work order/invoice from
Layne Pumps is attached as Exhibit C.
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4. I have continually irrigated these 200 acres every season since 1976. The water
level in my well has remained stable for the past twenty-seven years. Certified copies of
photographs from the USDA Agricultural Stabilization and Conservation Service showing
cultivation of these acres in 1977 as well as 1987 are attached as Exhibit D.

5. I was not able to increase my diversions to irrigate the remaining 120 acres
because Idaho Power would not allow me to increase the size of my pump due to a moratorium
on new power hookups.

0. I missed my December 1, 1980 proof of beneficial use deadline, but filed a
Request for Extension of Time on January 7, 1981. In this Request for Extension of Time, I
stated that I had developed 200 acres under my permit and explained that I needed more time to
develop the additional 120 acres. With this form, [ beliex;ed I had provided the Department with
ali the information required to prove up on 200 acres of my permit. | believed the Request for
Extension of Time only applied to the 120 undeveloped acres. A true and correct copy of the
Request for Extension of Time is attached as Exhibit E.

7. The Department granted my Request for Extension of Time, giving me until
January 1, 1984 to prove beneficial use. Again, | believgci) this new deadline applied only to the
120 acres I had not developed. As explained above, [ was unable to develop these 120 acres with
ground water. Consequently, I did not provide any additional proof of beneficial use and did not
react to the Department’s notices concerning the permit lapsing because [ believed this applied
only to the 120 acres. I(\T‘)"el-i;f;g}'had a valid right to irrigate the 200 acres I had developed in
1976. 1did not know the priority date for these 200 acres would be lost or moved to a later date

when 1 did not file proof of beneficial use for the 120 acres.
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8. While recently organizing information about my rarich for a possible transfer to
my son, I learned for the first time late in May of this year that the Department’s position is that
my entire permit had lapsed. I also learned for the first time rriy priority date may be advanced if
my permit were reinstated. Upon learning that the Department had lapsed my entire permit, 1
hired legal counsel to assist me in understanding Idaho water laws. I am filing a Petition to
Reinstate Permit and Qriginal Priority Date to correct the oversight in allowing my entire permit
to lapse.

9. I declare under penalty of perjury that the foregoing is true and correct.

BAfe e
Sy (_“ P i..lr‘x" ; ]
et
e

AFFIDAVIT OF FRANK ASTORQUIA -3 S i Lo
DATED 7/3/02 'ﬂ@ﬁ@%



Dated this /23 _ day of July, 2002

-3 , 2002
Subscribed and sworn (or affirmed) before me this of et/ 200,

(SEAL) N P ol s,
RMC;M‘O;I%::S&@EXPW /‘5.'//? o5

ROGER K. MAXWELL
Nofary Public

State of Idaho
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Jun-2Z25-02 OR: 39A P.0Z
LAYNE PUMPS
@ Box 640, Twin Falls, Idahe  B3301
Phone No. 7333284
ORDER NO DATE I~ /7 1974
PUMP EST IMATE
DEALER AND ORDER CUSTOMER
o, Dote Detired é/ﬁ/ yﬁ_ .74 7
o PUMPING, CONDITIONS
Imtele Do, of wall /9[9 Lift 30 well_.. . Capaciby,, / ?j& GEM
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.
[V /O8 L ean. .. ¢ dutler I v S —
L] Lo Ener Volt Selenoid S S
"X “DISCHARGE NIPPLE} O | —.
/
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USDA United States F jervice Gooding/Camas Office I EH
—_ Department of Ayency 219 University Ave. 2u.-934-8472 ext. 2

‘/‘ Agriculture Gooding, ID 83330 Fax: 208-934-4327

To whom it May Concern:

The aerial photos provided to Astorquias are from 1977 and
1987.

OL L - N
Il Moore
rogram Assistant

M!m:;r}‘.
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C 00

AFFIDAVIT OF FRANK ASTORQUIA, DATED 7/3/02



3 h Form 204 Identification No. ___17.7460

5/78 .
st | STATE OF IDAHO D e g
;gw IR  DEPARTMENT OF WATER RESOURCES |~ %[
. . REQUEST FOR EXTENSION OF TIME ;i »

Y To provide additional time in which 1o submit

Erank Astoruuia . of Routg #2, G_Doding ) _
T ) (Nama]‘ BRI ; {Address)“ n_'_”"'_!w e
S—ta:te Df - Idahe - . rdePOSES BI'Id 53‘/5: ‘ Ak

" That he is the holder, or the duly authorized agent of the holder*, of Permit to Appropriste the Public
T T
Waters of the State of Idaho Nn. 17 -7460 .}
L

-

That under the terms and cunditluns uf sald permlt, work thereunder was required to be camplated on or,

e A £

bafore _December 1 19 B0

:}‘.That he has heretofore performed the followmg work described under said permit:

____W.El.Lh_L._:EE_@A__E.;_ELZ_D_&QI_e._ﬂ_E being irrigated.

Costmq 3 70 000,

reasuns tD-Wlt B_e_r.ause of mnratur;Lu[g on new power hogkups, I canoot get enough electrical
power to pump water for the othgr 120 acres,

Wheyefbre, he asks that the Department of Water He;r.our!::es extend the time for the completion of

" obligations under said permit to

- Decembar 1 =

"IT 1S FURTHER ORDERED that the permit be reinstated and the priority advanced to

' Nuvemher 26 1975, pur‘suant to Sect1 on 42-218a, ldaho Code.
Slgned th|s g ""HEV of ) Janunry ‘ . ,10_81

Chief, Operations Bureau

N." T IF OTHER THAN HDLDER Pawer of Attornay must be supplied.

oo A 000091

ﬂrw
AFFIDAVIT OF FRANK ASF.[‘ORQUIA, DATED 7/3/02

tabbiles*

proof of beneficial use on a water right permit E:inpﬂfm'ﬂﬂt of Wafer Respurce:.

EXHIBIT

=




NOTICE

This file has been REPRODUCED

from MICROFICHE because .

A{Qéé £ é&é ;@%Mé,g@ 2
Person Recreating File Date

| 000055
NOTICE RE MICROFICHE, DATED 7/16/2002









_._feet. acﬂve uservoir cnpa:ny

lcro fut muemll used in sturaqc dam:

fo




b. If water is for iir}_igeffoh,ji‘nd

. % R TR Sl N B
TWP. | RANGE |  SIC. >
5, S| NEYa | NWYal SWYVai

6 | 1€ | 2 a0 40|40

5

Total number of scres fo be irrigatec
c. Describe any other water rights used for the same purposes as described above A

un ¥

9. a. Who owns the property at the point of diversion _Ap_n]_imt e R
b. Who owns the land 1o be irrigated or place cf use - Applicant s SLe

c. If the property is owned by a person other than the applicant, describe the orfangoheh' : eﬂ{iﬁliﬁg'f thl
applicant fo make this filing : Anfeleind i35 : N

10. Remarks

sﬂ  "
s g, P

& 000059

E?PL?E&ﬁION FOR A PERMIT, DATED 12/5/7
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i, ' - Rcwvec.’ by, Dategd (&=

Prenmmery check by. [ Fee W

Priority reduccd to_ ;

Protests filed by:

Copies of protests forwarded by.
i Heering held by,

Recommended for denial hyM

ACTION OF THE DIRECTOR, oE#AhmENTOFMT'EH nEsbtJncEs‘ i

Idzho No. __3.7_7_45.0___. and said application is hel‘ebv._‘l'gg.BW_En_

1 Approval of smd application is subject to the following hmlfaiuons cnd conditi

3. SUBJECT TO ALL PRIOR WATER RIGHTS

_.ner.mher:_l__ 19_&11.
Oiher.

2. Denial of said application is for the following reasons:

Witness my hoM this __£day of December 19. 75 % ; ; '.‘



NOTICE

This file has been REPRODUCED

from MICROFICHE because .
%%{W

x/Clxié/ééé%%% C;ﬁa%4é;%%%~
Person Recredting File Date

000042

NOTICE RE: MICROFICHE, DATED 7/16/02



| certify that file No..37-7400has

reviewed and is ready to be MICROFILMED

and DESTROYED.

File should not be

destroyed before (o-(o-%H
Date

_#M,L (a i) (o-(-%H

éignature Date

S5 TFHEATION, DATED 6/6/84 000013
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|
! ASTROMULTA, FRALT & RIART LRI
l H1, 7
gnerlaG, 10 83

LAPSE NUTICE
DEAKR PFRMI HCLOERS
you ARE HERERY MUTTETED THAT HNGER THE PROVISLON
THE TDAHL CUPE pEERIT NGO, 17=Tanb uan LABSED,

HECEIVE E1THE® AH ACCERPTARLE
(PRUOF DF PENEFTCTAL BEF) 8Y
ACCEPTARLE HEQUEST FOR AN EXTENSTUN
FURMS IN OUR PROOF

HOTICY THAT youy uav

uy Ti¥E, ¥n

YOUR FERMIT CANNOT BE HETNSTRTED URLESS Yal
HEMEFLCTAL USE POSTCARD R SUBMLT
REASINARLE CAUSE FUR DFLAY,
EXTENS10N REQUFST MUSsST HE
DATE UF THIS LADRSY NUTTCE
EFFECT .

Al KXTENSTUN
HECEIVEL BY THIS fIFE TS
O THE PERMIT wlhi, fi

W STRTEMENT OF BENEKICI/L USE POSTCARD AND A
FOKM ARF AGAIN ENCLOSEL FCR YOUR USE. PLEASE
MIUST ANCCOMPANY AN EXTE 1NN CF TIME PEGUEST AND
TIuE CAN PE CHANTEN UMLi 855 THY PRUOJECT HAS NGQT

LACK OF A NECESSARY APPRUVAL BY A GUVERNMENTAL A

L. GLEN SAXTCN ‘
CHIEF, OPFRATIONS BUKREAU

ENCLOSURES

LOGSSEF

OLD FILE 060044
LETTER TO ASTORQUIA S, DATED 1/4/84

THE DATE REGUIRKD 0N

pUE KUTICE TO Yuu BAFED GCTHBER

rEQy
WO

.--.—------Lun-.‘—.----m-.-

AaTATEHOUSE
118K, INAHO 81720
t208) 314-4441

JANUARY 04, 19A4

§ LF SECTION 42=218BN UF
THTS UFFICE DID NQT
CUMPLETED THE FROJECT
¥YOUR PERMET OF AN
WERE PROVIDED THE PROFER

11, 1983,

¥

]

SUpen) T THE STATEMENT UF
WF TINE RFEGUEST SHOWING
E1THER THE COMBLET -

L POSTCARI) UR THE
v WITHIN SIXTY DAYS 1r THE
JNGER BE OF ANY FORCE OR

g1 FiJR EXTENSION OF TIME
THAT A FEE OF $15,00

fhaT UNLY ONE LATENSLON IF

GEE Y CUMPLETED BECAUSE LF

GEI'DY UK BRY LITIGRTIUN,

25 wfA



ASTROOUTA, FHANK & JusERLHIRY
RT, 7
GUOLTNG, 10 Hi3lo

PuHODE DHE NOTICK

pBEAR PERMTT HOUNERE

THIS OFFICE ON UR HEFDRE JANUARY uy, 1ud4d,

CONVENTENCE.

SINCERFLY.,

RITA FLECK
SECRETARY/RECORDS MANBGHE

ENCLOSURES

oup s11e 000045
R5TO ASTORQUIA S, .DATED 10/31/83

T " ¥ HoF 1 b A HN

PNEPARTMERT OF WAEEY HRSCHRCES

ONE OF THE CUNDITIUNS OF REPRUVAL DF YUV wATIS. PHFPMIT NU.
WAS THAT PROOF OF THE EXTENT OF YUK BENEEICTAL NSF pustT bBE SUBHITTEDL T
(SEE LAST PAGE DF YOUR

STATFHOUSE

ynTsF, I1DARO w3itT20
(208) 334+4440
CERTIFIED MAIL

135132

¢ THVER 33, 193

37«74u0

APPROVED VWERMIT (R YOUR LAST APPROYED FXTEHSLIUN REQUESTY. ENCLDSED 18 A
PUSTCARD WHICH MAY HE USER 10 SURMLL TUF REQUIRED PROOK.

F YOU MAVE NOT FOLLY CUMPLETER YOUR PRUJECT, WD YOu 0K A PREVINUS OWNER l

OF THIS PERMIT HAVE NUT RECKIVED A PRIOH FXTENSION NV qIME, YOU MAY RYGUEST l

AN EXTENSTON OF TIMF TF THE DELAY 1S FUN HEASHHABLE CAUSE AS PROVIDED IN ‘
SKCTION 42=-204, 1DAHD CORF. I yuu HAVF REFN PREVENTED FROM PROCEEDING

NY A GOVERNNEWTAL AGENCY OR 1Y L1TIGATLON, MORE THAN ONKE EXTENSTON OF TIMT l

CAN BE GHAWTED. AN EXTFHSTUN OF TIME REUUEST FORK TS ENCLOSED FUP YOUR ]

|

|

1

-

FITHER THE HENFFTCTAL USFE PNSTCARD it B FEOUEST FOR AN EXTENSION OF TIME
wuLT BE RECEIVED BY THTS DEPARTMENT UK K wEFORE THE AHGVE DESCRIBED PRUOF
DUk DATE, TF NEITHYH 1S RECETVED, THE PFBARTMENT WTLL SEND  YOU A LAPSE
NOTICE, WITHIN SIXTY (60) NAYS OF THE MAILING OF e LAPSE NOTICE, THE
PERMIT WILL NC LONGER BE OF ANY FOURCE NOR FEFECT,

"/ AAJL‘_ ‘M’_
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DEPARTMERT UF WATEY R L OUHCED

- - - -
- - --’-—-ﬁ---ﬂ----ﬂ-------------’--o---—-------.---------.-‘n----ﬂ

STATEHUUSE
HOISF, [DAHD wiTln
[T 1la=1440

AoTiROUULTA, FPANE & BIVRY R IR RL
kT. 7
GuanTneG, Tk d33i0

LECEMBER U4, 198O

trne PERMET HIBLDE K G

YO ARE HEKERY NOTIFTED FHAT uhUeH I He, PRUOVISIUNS b wECTIUR 42-218A (313
Thi tHANG CNDE, PERMIT NU, Ji=Ta0t HAS LAPSED S1hCE YOl nave HOT
AUTIFLED US ThaT yOb HAavE CUMvLELRD Arip, PROUJFUT HY THE UATF REGUIRED
N YUHK PERMIT. fU wskE PROY LDEG Prepwml fOk PHAT punPULE IN OUR HOTIUE
Teropo pATED SEPTEMBER 30, jund,

Yok bR WHLT CANLUT HE HETHSTATRD UNLEDD YO sbev T bk STARATRMENT UF
vehnk LOT AL nE poastearth, FadLDER U, e aatlrw DR B RSN ALY TALSE
WHY THE PHRMIT FRULLD BE Vi bhale il Wl oetefpe mrin LAY b UL e DETE N
THIS LARPSE NOTICH,

C., oSihbdbnN AL LKED
2 RECTHR

RAaCLUSHRE
OLD FILE )
TETTER 10 ASTORQUIA'S, DATED 12/04/80

{IG‘P E
}

AFR N grs




LI A ST N I CF I B Y S I O VR B RN TP o M

A L - R W M M M W T S TR S R e e A e e e Ay e S e e T e R e e e N R S R R TR W R M MR A e L 4w R e o o R A e MR

STAPe U0

HOTSE, Ay ndt 7
(40H)Y 334=44a0
CebTIHIFED M2,

AR E Y O F W aRE ke L,

toF 4

[RLIAN 0 IR PR IV L O A A

SEREEARER 30, 19RO
DA PERMIT HL e

SNE U The CHid Ty Tihes oiF apP PRl AL i bR R AT PREMIT nur, 4 I=T44.0

Aalls VAT pwdDERCre OF TEHE RXTELE OF Oy 0Ee i 2y Bk SUHbMLTTPRE T Tnls
(WP ICE i e R R P DR iy ul, 1uwy, [SFE LART R R 1HIE ¥INER

AFPRD YRS BEER1S ) FHCLOSE DR A POST Case wHICH 907 ok HLED T atikM g
THE #FIX IR BROE F e e by TAL uhe,

P 1 ey M b UrMe L LU pepe ke JRETY L At OI0 B BT Bee N THUSALY
PR E LV o a v TRt AT R v aad L T pelge
Yiuve it Toe D bdND 1S PO o wedbulabee Lab&es b clufsir a et Los aem o,
tOANE Tk, AMTabe), PR OoYiul HANE  BEFEN FRFEVEATEY: B AN PR CREIF TN BY A
Gy bRl SR NCY U BY LITIGREION, fidke FhAd atwp, EXFRMNSTOE b TINE AN
ke At LR, A OFERUEST By R XTENG I R L ¥R b ) B NCLOREL

Filre yiplilve i NENTENCE ., PLREASE MO IHAT A FRE OUF S 1S i RUST L

Sl (Ve wiETH Tl D Flape,

FLIsary Tilp pider ECEAL Unr pudi Carl ik & PROUe ST kv Al RATEALTUN UF ULME
ANT e WO CHENYE nY TS v PAETEREGE un Uk BEFURE THE AniVE RESNTIONFL 0ATE,
RENR LS, THE br BT YELL LAPSE abg bk 1R N PO R DECE Ok ERERCT
wlinmla ol LAYS,

Sinlerily,
RITA vLivCr
AW, HrUrelakY

FhCLUNIREG

OLD FILE
LELTER TO ASTORGUIA'S, DATED 9/30/80

LTS LR




_,%;iifﬁiy_, State ~* [daho

Q

T 2,
o Sem DEPARTMENT OF WATER RESOURCES
RO o STATE QFFICE, 450 W. Stote Street, Bolse, idaho
hlaET )
JOHM V., EVANS Mailing address:
e Stotehouse
Boise. |daho 83720
C. STEFHEN ALLPED : (208) 334-4440

“avw 19, 1980

Dear Wateruvser:

The enclosed Order changes the measuring device conditiap of approval on
your water right permit.

The changed condition is less restrictive and provides you the option to
install an access port or have your system measured and certified by a
professicnal engineer. Instructlons for access port installation are also
enclosed.

If you have questioms regarding this matter, please contact the Regional
0ffice nearest to you.

Sincerely,
- ""‘-“_
Da.vut R.71 Wd.

DAVID R. TUTHILL JR., P.E.
Supervisor, Water Allocations Section

DRT:jg

Enclosures

Northern Pegiom Office Fastern Region Office

Rt. #5 Box 203, Government Wav 1515 Lincoln Read

Coeur d'Alene, Tdake 83814 Tdaho Falls, Tdaho B3401
Southern Reglon Office Western Region COffice
1041 Blue Lake Boulevard North 32 South Cole Roed

Twin Falls, Tdaho 83341 Boise, Idaho 83705

OLRITEREDAIED 5/19/80 .
NS

N S



January 172, 1220

Frank Astorquia
ad

Raute <
fincding, 1D 53330

pear Mr. Asterquiac
Pe: Permit No, 37-7460

Frelosed s a copy of the approved request for axtension of time. The
permit Was heen reinstated with an advange in priority 1o November 26,
1975 and the time within whicn o submit the statepent of beneficial
use 95 extended to January 1, 1924,

The approval of the sxtension of time 15 hased upon the meratorivm by
Idaho Power Company against new power heoknps. In order for the Denari-
ment to consider any future raquoste for an sxtension of time due t2 the
moratoriim, it <1l be necessary for vou to supmit avidence togehbker
with your request that you have anplled te [dano Power Company and have
ween denied a power hockup.

Sincerely,

RITA FLECK
Sr. Secretary

Enclosure

OLD FILE
LETTFER TG FRANK ASTORQUTA, DATED 1/12/80

”

N 30

L



5T A ¥ ok t DA W)
DEPARTMENT UF WATEM KELO0NKCES

STATEHUUSE
BROLISE, IDAHD si720
(20HY 33a~=d44al

AnTHUUULTA, FRANK & JuskPnidb
HT. 2
GuODTHG, IL d3330

UECEMBER (4, 198O
veaw PEKMLT HOLDEKS

YOU ARF WEREBY AMUTIFIED THAT UNRDRR THE PRUVISIUNS UF oECTIUN 42=218A UF
FHE (RAHL CODE, PERMIT NU. 37=7460 HAS LAPSED SINCE YUY HAVE HET
NOTIFLED US THAT YUU HAVE CUMPLETED Trir, PHULIECT BY THe BATE REQUHIRED

N fOUR PERMIT, YOU wEkE PROVLIDEL PORMS FOk THAT PuRPUSE 1IN OUR KOTIUCE
T YUY DATED SERPTERBER 30, 1980,

VOGK FEHALT CARLUT BE RETRSTATED UNLESS YOU suUpMET 1dk STATWMENT OF
pnbd LOTAL NMSE POSTCAND, ENCHUSED, LY SHOwW VEHER REASUMABLE CANSE
WHY THE PLREMIT $nULLD BE NEINSTAIeY wlinfh nU LAYy PR et UATE OF
TH1S LAPSE NOTICE.

C. STEPHUEN ALLKED
CILRECTOR

ENCLUSHRE
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0 ASTORQUIA'S, DATED 12/04/80
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STATEIMIGE

BT SE, LA} w3720
L200H) 3134=44430
CERTIVIED MALIL

AGTEUOGUTN, FRAME & JHIGREFHENE,
wWie ?

GO rNG, Ty w3440 A F e, -
Leolyern. F

SERPTEAHEN 30, 1980
DR AR pPERM L HEL DS

BHEUF THE CONDITLING 10 APPROVAL UF Yyilk wAlew PLRPLIT nl, 37=7460

AL THAT rwIDENCE UF CTHE RATENT OF OMVELUPRENT »U5¢ Be SUBSTTTED TG This
OFFICE SR R HEFGEE OrCx%hrk ul, 198y, (SFe LAST PRGE UF YUUR

APPRUVE D FREEMIGT ), ESCLUSED TS5 A POST Chre oHICH MAY dBE ULED T SURMEY
[HE PEOULEFR BROODE (OF BEHREICTAL USLE,

TP 3il) tayk BUT FOLLY COMELE LD fgeR PraaJbOT, Aty YEHY MAade T PRV IUSELY
PROCREIVEDY o 3 TE GG e v g oh s S e e Al e TTRE e
VIDED THE DiLAY 15 FOR P ALUKARLE CADRSE A5 Jnulupint 10 DRUTION 4/t=Qua,
1A CORE, AMPEDeD, TF YOU HAVE HBEEN PREVEXTED Faos PRUCHEEDING BY A
COVEREMYeN AL AGERCY O BY LITIGREIUN, Higkr, Thadl UiNe EXTENSTON U TINE CAN
WE GFANTEL. A REQUEST FOUR EXTENSLus DF PI18F PrM di ERCLOSEDE

Filk 1UUR CONMVESTENCE. PLEASE NOTE THAT & FEE IF 315,00 FUST BE

SRl rTeh wiTH THlS FakM,

CUTHER THe sEAFFLCLAL USF POST CaRb KR A REOUeST FUH AN FATENSTUN OF {1IME
WET B WECTEVED #Y (H1S DEPARTHENT un Uk BEFURE ThE AMDVE HENTIONFDO DarTe,
EHERBRISE, PHE FERMIT YibLlL LAPSE sko bk OF Ry FilnThER PaRPCE R OEFVFELT
wilrlbi vi BAYS,

saCerichy.,

RETA bLinir
KR, BECReETARY

YRCLUSTKLS

QLD FILE
LETTER TO ASTORQUIA'S, DATED 9/30/80

000037
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HSTATEHOULGE

BOTSE, 10ABD w3720
L204) 334=4430
CERFTIVIED MALIL

ANTELOUT A, FRAMK & brdrn b Ne
Wi.
i pna, 1 w3 aen P

-ty ?.‘ :;:'w-:j

SERPTHMRER 30, 19K0
NE AR BHERMTL HULOE T

AuF UE THE CANOTTYIUNG 1F aPPPVAL ¥ YUY WATEY PREMIT nib, 3T=T7460

ARy THAT rYIDENCE DF THE EXTENT IF ok yeLHPRENT SUL 0 HE SUBMITTED T ThH1S
OFFICE Gl Uk BEFURE DeCs%seR ul, tydu,  (SFe LAST PBGE HF YOUR

APPROVED FEEMIG ). ERCLUSED IS8 A POST Calg adicHd May ik HSEl T SuBs 1Y
THE wrtl ke BROE OF BRNFFICTAL b,

E 50 travk RUT FULLY COMELETED (gl RFROJECT, Aud YOU MAYE T1HT PPEVILUSLY
PROE LR e = a TR et o e [T okt Tl e 3 TR pRribe
VIUED THE DLAY 1S5 FOH wrAsUKABLE CADSE Ad Jnulitrlet 1 DROTLON 4/=2u04,
(OAHY TURFE, AYENDEUD. JTF Y0 HAVE HEMN PRPEVERTER FeuM PROCEEDING BY A
COVESRRMAY NG sl BGFRCY (e BY LITIGAEION, wiRe ThAd ke EXTENSTON OF TINE CTAN
HE GREANIEL. A REOULRST FURN EXTENGTIuN UF TIME FORM B FENCLOSED

Filiv Uk CLReVENTENCE, PLEASE SOFE FHAT A FEE ' 515,00 FUST HE

SOl ETEL «ITH THID FLkk,

FUTHE Y Tite pEAFFLCEAL NSF PUST CaKb UK A REQUeST Fur Al EXTEASYUN UOF EIME
WLET BF ReCIEVEDR WY (HES OEPARTEENT Us U BEFUREF THE AnOVE KENTIONFD oRTE,
GPHEVKISE, THE FERIT Yi50L LOAPSE why bE OF NU FUWTHER PORCE DR EFFRECT
wIldln v DAYS,

RELIRT W AR S B

RETA Fheilr
SR, SECHeETARY

EARCLUSEREDS
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O ASTORQUIA'S, DATED 9/30/80
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State ~f [daho

DEPARTMENT OF WATER RESOURCES
STATE QFFICE, 450 W, Stote Street, Doise, Idaho

JOHN V. EVANS "Molling oddress:
Gowencr Statehouse
Bolse, Idaho 83720
C. STEFHEN ALLRED ) (208) 334-4440
Dwecror

v 19, 1980

Dear Waterwygser:

The enclosed Order changes the measuring device condition of approval on
your water right permit.

The changed condition is less restrictive and provides you tha option to
inatall an access port or have your system measured and certified by a
profeasional engineer. Instructions for access port installation are also
enclosed. !

I£f you have questions regarding this matter, please contact the Regional
0ffice nearest to you,

Sincerely,
@MR.IW )

DAVID R. TUTHILL JR., P.E.
Supervisor, Water Allocations Section

DRT:ig

Enclosures

Northern Region Offlce Eastern Region Office

Rt. #5 Box 203, Covernment Way 1515 Lincoln Road

Coeur d'Alene, Idaho 831814 Tdahe Falls, Tdaho 83401
Southern Reglon Office Wesatern Reglon Office
1041 Blue Lake Boulevard North 32 South Cole Road

Twin ¥alls, Idaho 83301 Boise, Idaho 83735

OLPTFEREDATED 5/19/80
C0004n
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Janvary 12, 1980

Frank Astorquia
Route 2
fiooding, 1D 83339

Dear Mr. Astorguia:
Re: Permit No, 37-7460

Enclosed 1s a copy of the approved request for axtension of time, The
prermit has been reinstated with an advance in priority to November 26,
1975 and the time within which to supmit the statement of beneficial
use i% extendad to January 1, 1224,

The awproval of the extension of time {s hased upon the moratorium by
Tdaho Power Company against new power heokups. In order for the Depart-
ment to consider any future requests for an axtension of time due to the
moratorium, 1t wil1l be necessary for you to submit avidonce togehber
with your regquest that you have annlied to Idaho Power Compapy and have
ween denied a power hookup .

Sincerely,

RITA FLECK
Sr. Secretary

Enclosure

OLD FILE
LETTER TC FRANK ASTORQUIA, DATED 1/12/830




Decopber 9, 1975

Re: Permit No. 37-7460

Frank &/or Josephine Astorquia
Aoute 2 - '
Gooding, 10 83330

Dear Mr. & Mrs. _Astorquh:

Encloxad ia.a copy of your approv
vour atteation to the condirions o

Be sure to mote that a spéchl condition requiring rou to ;I.nls_tn'!'.l' sod’ u{nta

ﬂd‘ApplicatJ.oﬁ for Petmi’t_ﬂ'é : il o :
£ approval &s 1{sted on the%ﬁ;iom&

measuring device at your point cf diversiom has beem placed upon your persdel”

are enclosing 2 letter describing different typen of mensuring devicesn-

this office.

Sincerely,
BOBBY D. FLEENOE
Chief, Water Rights

BDF: )fr

Enclosvres

OLD FILE
LETTER 'TO ASTORQUIA

S
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TED 12/9/75
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GALLEY PROOF LEGAL — e

NOTICE OF APPLICATION
FOR WATER PERMIT

notice s hereby given that
FRANK &/0OR JOSEPHINE
ASTORQUIA Route #2, Good-
ing, Idaho has orn 10-20-75
submitted Application No. 37-
—160 for a permit io approp-
riate 6.40 cubic feet per second
of water from Groundwater by
means of well, pump, sprinkler
lines within Let 2, NWHNEL,
Qec. 2, Twp. 65, Rge. HE. B.M.
Gooding County to be used from
Aprit 1 - Novermber 1 for
Irrigation of 320 acres within
the N'=, Sec. 2, Twp. 65, Rege.
13E, BAM.

If issued!, this permit will be
subject toalt prior water rights.
Protests against the granting of
the permit must he i.led with
the 1daho Department of Waler
Resources, 1041 Blue Lakes
Rivd . North, Twin Falls, 1daho,
43301 on or before November 17,
1975.

R. KEITH HIGGINSON
Direclor

PUB: 16-30; 118




State of Idaho, ¢
SS.
County of Gooding

EETOL being first éuly sworn,
deposes and says that he is the printer (publisher) of the Gooding
County Leader, a newspaper published every week in Gooding, County
of Goodirg, State of Idaho, that sald newspaper has been continuous-
ly &:.« uninterruptedly published for a perlod of seventy-elght consecu-
tive weeks prior to the first publication of the annexed notice, and Is
a newspaper qualified to publish legal notices as provided by act of
the 1019 session of the legislature of the State of Idaho, nown as .
House Bill 145; that the annexed advertisement was published once’

ench weelk for___ o2 consecutive lssues In saidnew-plpet
proper and not in a supplement; that the date of the first publication

of sald advertisement was on the_ <3¢  day oL...@.?g—z@

19__ 7.5 and the date of the last publication was on th e B

aayot___ Matbmdbt. 1995 - ;
4

(_/,ﬁ;jwsz

Subscribed and sworn to before me this o2 é
sayot_ Moawtrm e, 19 20L
(SEAL)
JM_ ok i T e S

NOTARY PUBLIC

GOOLING COUNTY LEADER
Gooding, Idaho
COST OF PUBLICATION

Number of Lines In Notice ... 2.7

Number of Insertions e
P AN e o ub_nhr at

; 0 u“‘ .
(1daho Code, Rev. Siatutes 1972} -

7 pt. perline, stratght .. Ze |-

| Tpt perline. tabular — . 818
- insertlons | e 10€
SR § AT Rt

i




NOTICE OF APPLICATION FOR WATER PERMIT

Notice 1s hereby given that _ FRANK t/or JOSEPHINE ASTOROUIA

route #2, Gooding, ldaho

b g A R A wapibini o e

has on __10-20-75 gubmitted Application ¥o. 37-7450 o }?
cubic feet pex secondxunmxxnanxnxnuxnnnuxx

for a permit to approprlate 6.40

of water from Groundwater

by means of well, pump, sprinker 1ines,
within ¥eex Lot 2, NWHEY, Sec. 2, Twp. 65, Rge. 142, B.M, Gooding founty.

t> be uged from __ April 1 - Hovember 1

for Irrigation of 320 acres

within the ¥, Sec. 2, Twp. 65, Rge. 14E, 8.,

1f 1ssued, this permit will be subject to all prior water rights. Protests @

sgainst the granting of the permit must be file
North, Twin Falls, Idaho, B3301 om or be— :

d with the Idaho Department of

Water Resources, 1041 Blue Lakes Bivd.,

fove  Hovember 17,1975 )
R. KEITH EIGGINSON
Dire.zor
Tublished in the Gooding County Lezder
on 10-30 and 11-56-75
OLD FILE

NOTICE OF APPLICATION FOR WATER PERMIT, DATED 11 /- /
775

W 000053




October 21, 1975

RE: Application For Permit No. 37-7460 - Frank &/or Josephine Astorquia

Gooding County lLeader
Box 56
Gooding, Idaho 83330

Gentiemen:

Enclosed you will find a legal notice which we wish to have published once a

week for two consecutive weekly issues of your newspaper. We have inserted :
the pubiication dates allowing ample time for you to submit us a galley proof .
for review before publication. : I

After sending us a galley proof, proceed with the publication on the dates =
we have inserted, assuming the notice is correct. If we have any corrections,
we will notify you before the first publication. If you cannot publish the
notice on the proposed dates, please contact us immediately. :

In order to receive payment, an affidavit of publication must be submitted to :fﬁ’
the Department along with the publication bill. : .

Sincerely,

MIKE STEELE
Southern District Supervisor

MS:ce

N BIT) submitted: /2, £ 75

! * - - '}_ghr:w)
g OLD FILE QOO
; EETTER RE: APRLICGATION FOR PERMIT, DATED 10/21/75
1
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