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Complete the following map by showing land and point of diversion as proposed by this
Show 40-acre subdivisions, townships, ranges and ditches.

amendment.
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Scale: 2 inches equal 1 mile

That no one will be injured by such change, and that such change will be made at permit

holders own risk.

, 18 G,

V=

Signed at

(signature)

~f

, Director of the Department of Water Resources

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

hereby

1976.

REPLACED BY AMENDMENT FILED APRIL 8

19

day of

Witness my hand this

REPLACED BY AMENDMENT FILED APRIL 8, 1976.

Director

74



11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township
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and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Idaho as herein set forth.

(Applicant)
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5 Describe the reason for the proposed changes _bresent place of use IOTL reines = ogiie= ==
1 for permit of Aikele for portigm of place of use is
srvolved in litigation, This wil provide a method forj_gga],__di.sion of one Aikele
m_]_]__and_gddj_timal_ﬂn—har for other places of use which are _short of water because of
B. MPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cts/ac-ft) of Use
34-7080A 09/23/1974 2.67 cfs Irrigation April 1 o _NoV. 1
34-7136 03/26/1976 5.50 cfs Irrigation April 1 to _ Nov. 12
34-7169 01/06/1977 4,48 cfs Irrigation April 1 to __NOV. 1
to
2. Total amount of water being transferred ___'_6_5___12 (&Jéib?cef%es gélrdsjéggr?glsan%rlicmses) acre-feet per annum.

3. Source of water _ Groundwater tributary to

4. Point(s) of Diversion:

Lot Ya Ya % | Sec. | Twp. | Rge. County Local name for diversion
g | sw | 21 |sN | 26E Butte Aikele Well
SE | \W 5 | 4N | 26E| Butte Perkes Well
5. Lands irrigated or place of use:
Twp. | Rge. | Sec. [T0 N:.V.E :\:' % | SE % | NE % N::.vs‘:/ SE % NEv.lN\?:‘I;tv.lse i N'Ev.‘nwsv.E\ ;/\:4 % | SE % Totals
|25t | 1 6.9]6.96.9]6.9 \ 27.6
13 4.216.3|7.4(8.416.3 6.3]7.8 hgaB.2(8.414.811.1 73.0
ux |25E | 25 R HAE R R R X R Bl 23 led| 7.3
3N |26E 5 ' B.5 3.5
o |65 8.4]8.4]8 4 €148.4/8.4/8.4 8.47.3 6.1 B 4l.418.105.5| 127.8
7 1.4(4.3 1.0{2.7| .6 10.0
un_|26E | 29 #rp 2 9.4
30 , B2 v |$2 87 (LA
v A BRI O R b B R 850 A B A 8 g .48 125.0

Total acres 480.0

*® uwladrer Rtﬂbv\') ass ac“m.#fat-_v.;7_‘/£¢; (/t{ 7 Mﬁ,«éa%/ <0 acveTract

Y AP
w/gPPLlCAﬁour ASSe cLATED w/ L/q" f/(( fﬁﬁf‘

A\)Mﬁ J-b gP{M U.)P—+U,* 4KV OCv= ouver



Description and location of place of use:

LAND LIST ATTACIIMENT

st | e o] swea] seve | wev] e o] e v 3 | v ] w50 TatAL
2s€E| | 69
34 -122 33 G
1430 o By Lst /Awbelrpecic
|3 T Ay B.§ |52 |& | %r |1
7480 37 5 140 |40 |29 |5 G
|
ne S 3¢ Gt
Tz 9|C 4 G s dirnbe
14856 /_a v
7457 .| {
‘74&7 Z_i By \oak
i A § 454 5.9 |8y 7_--5'&.1 w4 [€ ¢ lf L 1SS A
2315 o | |
24y “ol4, | l .
12.4#(; s Eie 4, |40 4, |4 |
129 o 4o Go | 40|40 |4o]“0 |90 %0
247
7455 a0 | | |
1442 S o :
i e 2 ] weiso
47 =g
7487 v 2 |KA 130 Lt
()
ol
V2 f;:;f%ﬂ
| 2 IRV, 5

Total number of acres irri

L5




| I .

LAND LIST ATTACIIMENT

Description and location of place of use:

NEVa NWY, SWa SEVa -
TOTALS

TWP, RANGE EC.
E A mv.luwv. swu.lstv. NEVe va.!iwv.isw. NEVa | NW14

l\‘l‘h{ SEVa | MEVA l NWV.[ SWi ‘S!'/.

AN |2ee] T L4423 \ [27]b
{8l AT UQ G S TEWATETR
7487 2Lt oL

1442 (L|S 3713238 G

7"&537 26|17 .Sij CoiT

(,P;ha W15 4 u.akm 6316 2184169

an |zelzs A 6.9
q0%s I 221331373 [40]<0|37 137133 | 73 {50 135 131 Qw
Iske O | ]2 e
1480 “o |4 J4p |40 | T0 tolds| 4o |4ty [0 |0 | B o Lair/Aarclopach
Zoks| i g
4oL | | | | | | 15| | S
| |
||
40 |2 |29 [7¢]22
22712 ' ‘ W edde w oter
23d§ 4y Lo-ske wate
2309 w2y . 5 b

22112 4 Waonile wate,
230 o O Kte wek.
2’3 d:‘ A ‘_/fc) &8 k;g:f'ﬁ"}; 1'5,;” @F\‘ g:“—)

Total number of acres irrigated



Description and location of place of use:

LAND LIST ATTACIIMENT
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fbpaf/-j?-'/ - Sice SopeE BT &d%.ffapez_ Mzt gf_??/._a E l% v
vass /6 e ! o PROFILE ALONG PROPOSED CANAL CONSTRUCTION Q= 35CFs. S|y
2176 C.£S o~ @=63CFS. _ Scole:~ /"= 5000 Harigomtal, 40 Vertical - N
: e 1850 (Sharp-Burnetf Canol Project) . i - - élg’.u-* j
- 5750 ; | : : §§ |
oo~ SO0~ ) -2000 R NN |
Jicke Sigpes 12/ 5 *’ 3la
Base &' - p}
- s A 3
) -wcrs =] S
e
S )
: /; \ F T e B AR . L

Lirector of Droutt Relier

BIG LOST RIVER JRRIGATION DISTRICT <

12 Scole =Yz lnch = Ml

LEGEND A
. Principal Canal Syster T d\\/(f L
. Oeconctary Canal Systerm  —— : ‘
Carals fo be elimnared — ———-— =~ e ; /
Canals 7o be consiructed - e - ; , o W & ALAN OF CANALS -
SN T \ , " XX BIGLOST RIVERIRRIG.DIST.
. / \ ‘ . a i Butfe and Cusler Countias, [aaho i.

' BUTTE Nol!. CUSTER MNo./
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1 1
PIECES REC'D AT P.r{, /‘

Name end Amxm here if1ssued as urﬂﬂnmo of malling or for additional
Address ] REGISTERED Dgzggm %’ém‘iﬁg’ DATE OF RECEIPT
of Sender (7] CERTIFIED ;
N RTeLE : NAME OF ADDRESSEE, STREET AND POST OFFICE ADDRESS He posTAGE | Fee | B | e A HANDLING | mEMARKs®
A i O/W-Z)aj L 2 (7”"&544 : ) I I VAN : T - 242 §/
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v : FLY 7 N
18 : S
19 ‘ N
20 £0\ P e
JOTAL NO. OF PIECES TOTAL NO, OF POXIMASTER, PER (Name of receiving employee) *Show under “Remarks"’ class postuge pasd il other than lirst ar

if international

PS Fom.\mz. Dec. 1673

APPLICATION FOR REGISTERED, REGISTERED (.0.D. AND CERTIFIED MAIL

FORM MUST BE MADE OUT IN INK OR BALL POINT PEM

(Declaration of value is required on International rvegistered mail)
* U, 5, GUWERNMENT PRINTING OFFICE: 1574-0-320-726




34-7136 and 34°71

:I
"
a- £
Tpw # o z

. F - : !

i ¢ o+,
RN g g

R ; of e

4 5T 4 g4 L

25

4 iR e fon : % JL " 1 Rt o SO - £ "
are copies of your water right licenses issued on
rmits along with copies of your approved applications for
losed is Departmental Receipt Wo. 24014 in the amount of

-

"

questions regarding these documents, please feel free to

» _'lrm}“t g ¢
¥
e
¥
i +
; .
SES 3o
- A - 2
3
> i W
I 2 J
i i
&
e ;- g
~ »
; y "f .
&
T A
e i
W ¥
e
s 4 o % h
! A




v >
[ . L} ' '
1 ' ' ' '
' ] i ' i
. (] ' 1 '
1 ' ) )
1 L} 1 . Kl
- ' . : |
1 L}
........ demressendhsssscasshenasicschbeccccncshosansssnbassnanaskacsancnsheansssanpacancncaflecnennnslanccccccbesennnandeancaccafecennas
- - ! ’ 3 3 R S T E -
' i ' ' '
| ' ' " '
i i ' " '
' ' ' . '
1 L] . L] 1]
i ' . " '
1 ] ] " ]
4 " L "
T T T
' ' ' J [ '
v ' ' 1“ ' '
' " ' N i
' ; " . :
" ' ' 9
' ' 1 n':f-i'., ! i
' I ' '
------------------------------------------------ [ Ty Sy PRSP e - J
....... - - - - ; r e e o
' 1 " ' ' '
' 1 ' ' L{D ' '
] [ 1 ' [ "
g : . o : :
] 1 | ' '
: : ' ' e :
1 ]
H i gy i _EL‘ L '
0 1 a7 [ v
] ] ] [ 1 r- L} 1.
' 1 ' ' '
' ' ' '
L} Ll ' 1 [}
" 1 ' ' '
. " ' ' '
" " ' ' '
........ B e e L . el L T PR TPy (i [ agppegueuny I
r H i v i
. L} L] ' '
. Ll . ' '
ap— . . L] '
L] 1 L] ]
l ] L
% 1] 1} ¥
' '
"
' T ™ .
" ' ' '
' ' ' '
L " ' ' .
' i ' ' '
0 " ' i
L] L] ] ' '
" (] ' : '
......................... besesssacbocancnccbocncesnnalocecccccbeccccanateccccccctbcccccccolececnanspaaccccccbccccccnagenancncafa
" i b i v r TS Pt CE T
' " ' ' .
" ' ' ' ' '
" " ' " '
Ll L] '
i ' ' '
L] L] L] 1
" ' ' '
i s i —- . -
T 1 l -
" ' i '
" " ' \
' ' ' '
1 \ 1 1
i ' ' '
] ] 1]
' ' |
l.-..-.-..o. -------------------------------------------- e e e b e e e e e aeads ea o)
Ll ]
| i
1 )
' i '
) ]
i ' i
' ' '
' ' '
e e
T 1 "
' i 1 " |
) 1 ] 1
' i ' '
1 ) ) 1
1 ' | " '
' ' ' " '
' i | ' '
........ o e e e SR S RS s e e S WS S it SR S e e (S S ] s e S
W ' i | '
" ' ' ' H
' ' i '
i ' ' '
) ] "
' ' i '
] L} L}
" ' ' '
i ]
[ " i
I 1
i ' i
i i '
i ' '
1 1 )
L] L} L)
il [ '
........ B 1 O T B L e R TR T T TEITTDY PRSIy e
[ 1l 1
] 1
] ' ‘|
' '} 1
] 1 1
[ ‘
' [

— 8] "
LONCRETE STlHMj FeN?

£




April 26, 1976

N

llg Application for Permit No.  34-7136 PERKES
' “ No.  34-7137 BURNS
&:/}\pplicat'lon for Amendment No. 34-7080 PERKES

0\
11

[
A ._Pgurtiser
A a Idaho 83213
Gﬂ‘;—tl‘ﬂn:

”‘ldl you please submit an affidavit of publication and certified bi11 in connectfion
above referenced applications. The legal notfce was to have been published
in your paper on April 8 and April 15, 1976.

Your cooperation in this matter is greatly apprecfated.
vw ruly yours,

\ .'
V7

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW




Complete the following map by showing land and point of diversion as proposed by this
amendment. Show 40-acre subdivisions, townships, ranges and ditches.
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Scale: 2 inches equal 1 mile

That no one will be injured by such change, and that such change will be made at permit
holders own risk.

Signed at &Qﬁga Q!ZQ , this 26 dayof Mﬂé‘ , 19_26
2V bt e 98

(signature)

ok D
ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

Administrator, Operations Division
, Prrestor of the Department of Water Resources

hereby APPROVE the above application for amendment for Permit No. 34-7080.

I, A. KENNETH DUNN

Witness my hand this ﬁ/é day of May .19 76 /

Administrator, Operations Division




MAY 11 1976

Afﬁdavit of Pub]ication BePaFHont o oy
! i8I fesources

#8érn District Ottica

Wi’ the

Arco Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereof,

for ... consecutive weeks, commencing with

the issue dated y/{,’/?é
and ending with the issue dated ?}l//j77‘é

Subscribed and sworn to before me this

Residence: Arco, Idaho

My commission expires L.SZ/'/, 182K
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Form 2:« )
187 » .

R T STATE OF IDAHC Transter No. > & [ 2~
b DEPARTMENT QF WATER RESOURCES
- .APPLICATION FOR TRANSFER OF WATER RIGHT
ghat ROSOnA PART 1
Do i 0flca :
Name of applicant M. Todd Perkes and Juel Aikele Phona _ (208) 523-0620

Post Offica address c/o HOldjl._‘_l_,_ Kidwell, Haln & Crapo, P.0. Box 50130, Idaho Falls, D 834408

A. PURPOSE OF TRANSFER
1. B Change point of diversion O Add diversion pointis) Bl Change place of use

O Change nature of use 1 Change penad of use O Other

2. Describe the reason for the proposed changes wr Perkes' rights is in a set
place of use is

MPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Prionty Amaount Mature Perod of Use
(cts/ac~ft) of Use
34-70804A 09/23/1974 2.67 cfs Irrigation foril 1 o Nov. 1
34-7136 03/26/1976 5.50 cfs Trrigation April 1 4o Nov. 1
34-7169 01/06/1977 4.48 cfs Trrigation April 1 to _ Nov. 1

to

(But see conditions in licenses)
2. Total amourt of water being transferred _ 12,65 clbie feet per second and/or . acre~feet per annum.

3. Source of water . Groundwater tnbutary to
4. Point(s) of Diversion:

Lot a Ya Y | Sec | Twp. | Rge County Local name for diversign
SW | Sw | 21 14N | 26E| Butte Aikele Well
SE | W 5 (4N | 26E] Butte Perkas Well

8. Lands irngated or piace of use:

1 1 1

Twp.| Rge. | Sec. e NwNv.Es{: SIS r~:“!s.1:: "] SE % | NE 4 NV?WE: wlsE . [NE . nwsw.Els:w IEX Totals
aw_ l2se | 1 l6.906.9{6.9(6.9] | 1 L 27.6
13 [4.2]6.37.4]8.4}6.3 6.37.4 | 5.8B.2Baksial 7.0

25E | 25 6.916.916.908.408.45.9 6.96.95.918.406.0 6.9| 87.3
N_{26E | S ft ol 3.5 3.5
6 [8.408.48.5]8.4{8:4[ 84 48.48.47.36.1.4]8.418.15.5] 127.8

7 1.ale.3] 1 l1.ol3%% ¢ 10.0

268 | 29 ey | 7.2p.2!, 9.4

30 | 2 8.2] 16.4

N J7.107.308.218.2]5.7]6.98.217.8ls.d8.208.208. 8.2 8.4 8. 48 4 1250

Total acres 480,40
f




L «

Trans{er NQ, e

Page 2 of 10
PART 1

€ General information

a QDescription of diversion system Wells and DUTDS. -

b Are the lands {rom which you propose to transter the water right subject 10 any hens, deeds 0! trust, mongages, or

contracts? Yes A No If yes, provide a notanzed statement from the holder of the hen. deed of

trust, morigage or contract agreeing to the proposed changes

¢ Descnbe the affect on the 1and now icrigated 1if the place of use 1s changed pursuant to this transter

This land is pr
so there will be no effect for the duration of the lease agreement between

Perkes amd Ajkele

d. Remarks.
The three licenses, 34-7080A 34-7136, _and 34-7169  appear to show the o
wells or points of diversion for the three rights in T.3MN., R.25E., when, in fact,

the wells are and always have been in T.4N., R.26E.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESQURCES

34-07080A/07136/D7169

This ts to certify that | have examined Application tor Transfer of Water Rights No
APPROVED
. subject to the following imitations and conaitions .

And sa1d apphcation 1s hereby
PURSUANT TO FINAL MEMORANDUM DECISION & QRDER DATED

Witntess my hand this

4
{
27th day of July ! .19
N . ;




. TransferNo .o —

Page 3 of 10
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2
{Attach one copy for each right)
DESCRIPTION OF RIGHT AS RECORDED

1. Right ewidenced by

a. Decree No Decreed to
In case of Vs
dated n county of

34-7080A

b. License No

c. Claim No

d. Transfer No

iIssued by the |daho Department of Water Resources
on file with the idaho Department of Water Resources

which produced this right

2. Attach a copy of last year's tax notice for the property to which the water night 1s appurtenant or other documents which

show ownership Label document as attachment A Check appropriate box below

A Tax Notice O warranty Deed O other
3. Source of water _Gronmdkgatrer tributary to
4 Date or prionty _September 23, 1974
5. Water s used far the following purpose
amount 2.67 ofs for Irrigation purposes from April 1 to Nov. 1
{cfs/ac-ft)
amount far purposes from to
{cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
8. Total amount of water under ngnt 2.67 cfs cubic feet per second and/of acre-feet perannum

_ (Rut see condition in license)
7. Point(s} of Diversion:

9. Describe any other water rights used tor the same purpose as described above

Lot Y P Ya | Sec.! Twp.| Rge County Local name for diversion

SW I NW1E 5 |38 | 25E Butte

SE | NW | 5 13N [ 258 Butte

8 Landsirngated or place of use
1 1 1 1
Twp | Rge. | Sec NE "% NW ¥ SW SE Totals
MNE ' NW'u‘SW‘A SE|NE I NW I SW'| SE o {NE's| NWwlSW'a| SE'« [NE'«[NW .| SW | SE".
3N [ 25E | 11 |40 |40 (40 {40 160
Total acres _______,KDQ_.___




Page of

10

10. To your knowledge, has any portion of thhg water right undergone a period of five or more consecutive years of non-use?

No

If yes, describe

PART 2

Transfer No

B. DESCRIPTION OF PORTION OF RIGHT 8EING TRANSFERRED
(# the entire right 15 to be changed by the appficant, ot part Band C
1. amount for purposes from to
(cfs/ac-ft)
amount tor purposes from to
{cts/ac-ft)
amount for purposes from to
{cfs/ac-1t)
2. Point(s) of Duversion
Lot Va Ya Ya Sec | Twp | Rge County Local name for diversion
3 tLandsirrnigated or place of use:
NE Y NW Y SW SE Y
Twp.| Rge. | Sec NE " {NW 4] SW ' | SE '« ] NE% | NW | SW s | SE% [NE | NW 4 | SW % | SEw [NEw | NW % | 5Wu | SE Totals
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there 1s no change)
1 amount for purposes from to
{cts/ac-t)
amount for purposes from to
(cfs/ac-ft)
amount for purpases from to
{cfs/ac-ft)
2. Point(s) of Diversion
Lot Ya Y % | Sec. | Twp | Rge County Local name for diversion
3 Lands irnigated or place of use
NE ' NW Y SW Y SE Y -
Twp.
P-| Rge. | Sec NEW|NW'"|SW% ] SEWINEY| NWu|SW% | SEW [NEWfNWU|SWuW | SEW [NEw|Nww | SWw | SEx 3‘_ Totals
ETEN :
o Qe 1
f="¢!1 )
1N K
33 !
a 29 9 i
i v’




Page 3 of 10 . ‘ TransferNo .—

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1 Right evidenced by

a. Decree No Decreed to
In case of VS
dated n county of
b License No, _34-7136 1ssued by the Idaho Department of Water Resources
¢ Claim No on file with the Idahc Department of Water Resources
d Transfer No which produced this nght.

2 Attach a copy of last year's tax notice for the property to which the water nght 15 appurtenant or other docutents which
show ownership Label document as attachment A Check appropriate box below

Tax Notice O warranty Deed 0O other
3. Source of water _Groomdwuater tributary to

4 Date or priority March 26, 1976

5. Water 13 used for the following purpose

amaunt 5.5 cfs for Irrig_at"i on purposes from April 1 ta Nov, 1
{cts/ac-ft}
amount tor purposeas from to
(cfs/ac-ft)
amount for purposes trom to
{cts/ac-ft)
6. Total amount of water under ngnt __ 23,5 I8  cubic feet per second and/or acre-leet per annum

t see condition in license
7. Point{s) of Diversion (Bu ee )

Lot Y Y Y ] Sec. | Twp. | Rge County Local name for diversion

SW LMW > 13N | 25E Butte

SE | MW | 5 13N | 25E Butte

8. Lands irngated or place of use

NE NW % SW i SE '
Twp | Rge | Sec. NEW | NW L | SWL SEn NEW | Nw alswSE L INE I MW SW L SE W [NE L INW L | SW L | SE Totals
M J25E | 11 I 40 | 40 740 40 160
Total acres 160

9. Describe any other water rights used for the same purpose as described above




10

of

Page PART 2 Transfer No

10 To your knowledge, has any portion of this water nght undergane a period of ftve or more consecutive years of non-use?

__No _ tfyes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{If the entire right 1s to be changed by the applicant, ot part B and C.)

1. amount tor ~_purposes from to
{cts/ac-it)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to

{cis/ac-ft)
2 Point(s) of Diversion

Lot Ve Ya 4 Sec. | Twp | Rge County Local name for diversion

3 Lands irngated or place of use'

Tw R s NE % NW % SW Y SE Y Total
p‘ ge ec NEWfNWW |l SWwW| SEWwE NEwW| NWW| SWu | SE% [NEW] NWYISWY] SEw [NEw |[NWY% | SwWw | SEn® Otals
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omut if therg 1s no change)
1 amount for purposes from to
(cfs/ac-1t)
amount for purposes from to
{cfs/ac-ft)
amount for purposes from to
{cfs/ac-ft)
2. Paint{s) of Diversion
Lot Y% Ya Y Sec | Twp | Rge County Local name for diversion
3. Landsrnigated or place of use
NE ¥ NW Y. W Y, SE =
Twp. | Rge. | Sec. - . S 2 . ‘Totals
NEA [ NWW]{ 8W | SE'u | NE | NW W] SW « | SE% {NE W | NW % | 8W w| SE'« [NE"w |NW '« I 8w | SE ‘_.‘ I
‘ 1o a3 ~
AT 9 ‘\” :
[ ~
3

. Total.acres




Page 7 of 10 . . TransferNo . _

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1 Right evidenced by

a. Decree No Decreed to
in case of ¥5
dated In county of
b. License No 34-7169 1ssued by the ldaho Department of Water Resources
¢. Claim No on file with the Idaho Department of Water Resources
d Transfer No which produged this nght

2. Attach a copy of |ast year's tax notice for the property {0 which the water right 1s appurtenant or other aocuments which
show ownership Label document as attachment A. Check appropnate box below:

& Tax Notice O warranty Deed O oOther
3. Source of water Groundwatex tributary to
4 Date or pnonty January 6, 1977

5. Water s used for the following purpose

amount 4,48 ofs for __lrrigation purposes from __April 1 to___Nov. 1
(ctsfac-ft)
amount tar purposes from to
{cfs/ac-ft}
amount for purposeas from to
{cfs/ac-ft)
6 Total amount of water under nght _4.48 cfs  cubic feet per second and/or acre-feet per annum

(But see condition in license)
7. Point(s) of Diversion

Lot | % Ya a | Sec { Twp | Rge, County Local name tor diversion

W 5 13N tJ5E Butte.

SE_ 3 MW | 5 3N |J25E Butte

B Lands irngated or place of use

NE Y NW Y SW SE Ya
Twp Rge Sec NE W {NW | SW | SE'« ] NEW /| NW «] SW'u| SE's |NE'«| NW W SW'| SE v [NE W |[NW | SW 5 .« To{als
s |25E | 11 [ 401 60 140 140 | 160
Total acres 160

9 Describe any other water nghts used for the same purpose as described above




8 10

Page of

PART 2

Transfer No

10, To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

No If yes, describe
B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{If the entire right 15 to be changed by the appitcant, omit part 8 and C )
1 amount tor purposes from to
{cis/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amopunt for purposes from to
(cfs/ac-1t)
2, Point(s) of Diversion-
Lot A 4 Ya Sec | Twp | Rge. County Local name for diversion
3. Lands irrigated or place of use
NE Y NW % SW % SE '
TWp Rge' Sec NEW|NWW| SWw | SE | NE 4| NW W] SWw | SE" INE W | NWY%ESW Y| SEwn INE W [NWY | SWY% | SEw TOta‘s
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there 15 no change)
1. amount for purposes from to
(cfs/ac-ft)
amount for purposes from la]
{cis/ac-ft)
amount for purposes from to
(cfs/ac-i)
2 Point(s) of Diversion’
Lot | % Y % | Sec. | Twp. | Rge County Local name for diversion
3. Lands irrigated or place of use:
NE ' NW % SW SE
Two. | Roe. R
P ge. | Sec NE'..]NW | 5w -..ISE . NE'«INW“ SW .. | SE' [NE | NW ' | SW 2] SE'« |NE « [NW ' ] 5w | SE « Totals
T 1 K
M
q- L Q »\\3\3?"
i RO
| |

l.”.'

Total acres, jsesrt™
>




Page .2 of 10 . . TransferNo.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map indicating the new polnt(s) of diversion and/or the new place of use for rights described
in part 1. Clearly depict the land by section, township and range number.

SEE ATTACHED MAPS FOR CURRENT POLNTS
OF DIVERSION AND PLACE OF USE AND FOR
PROPOSED NEW POINT OF DIVERSION AND
PLACE OF USE.

[
:

1
B e LM s s st AR 1 b MR 4 Rrmdtntey Semar e e e e meu—— et wd e

SCALE 2inches equa! 1 mile Draw plan inink



Page l[l of —_10 . |

Transfer Nao

PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
(cfs/ac-ft)
1o
to

2. Quantity and quality of return flows and location of discharge.

3 Describe effects on other water uses resulting from the proposed change

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement 1n use
of the original right The information contained 1n this application is true to the best of my knowledge

| understand that any wiliful misrepresentations made 1p-tRis application may result in voiding 1ts approval,

e,

Subscnhed ,and &wom to before me this

|»\\--|;‘ LI

o . {Notary Pubuc]
My com'm“lasion.éxbires i@_ﬁu

-

—

FOR DEPARTMENT USE ONLY

Transfer contains pagesand . __ .. attachments

Received by 7 7 _ Dati L L5 =7 Protest filed by

Prelim. check by /(W Fee S &

Receipted by J‘"wj #Efj'féﬁﬂ Date __t — (& -9

Published m _Af;c’a A’/b . é e S ;_5)49743 z;jLJﬂ Copies of protest forwarded by

Pub. dates _ 3> 7 S/~ 7/ Hearngheldby —____ Date

Watermaster recommendation requested on Recommended for [ approval [ denial
recd. by _

Copy of transfer sent to Yien holder
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 3812/WATER RIGHT NO.’S8
34~07080A, 34-07136 AND 34-07169 IN
THE NAME OF M. TODD PERKES AND

JUEL AIKELE

FINAL MEMORANDUM
DECISION AND ORDER

St Nt Vgt Sudt Nt et

A hearing was conducted on May 16, 1991 regarding protest
filed against application for transfer no. 3468. A proposed
memorandum decision and order was issued July 29, 1991, and
exceptions were filed by both the applicants and the protestant,
Big Lost River Irrigation District (BLRID). The exceptions will be
addressed in the following analysis section. The findings of fact
and conclusions of law will follow the analysis.

ANALYBIS
Protestants Exceptions

The protestant asked that additional language be included in
the decision as follows:

1. The use of water on the lands originally licensed
under Water Right No.’s 34-07080a, 34-07136, and 34-07169
is hereafter prohibited.

2. Prior to diverting water under this approval, a
measuring device shall be installed and be maintained in
good working order as determined by the department at the
point of injection into the canal or other delivery
system and another shall be installed and maintained at
the point of rediversion from the canal or delivery
system to the lands to be irrigated. Measuring devices
shall be of a type acceptable to the director of the
department.

3. This approval does not constitute an easement or
right-of-way across the lands of another; nor does it
authorize the use of any canal, ditch, well or pipeline
owned by another.

4. The well in the SWiNWL of Section 5, Township 4
North, Range 26 East of the Bolse Meridian from which a
portion of the rights to the diversion of water are
transferred shall be rendered ine#perable. The means used
by the applicants to render thg well inoperable shall be



a method acceptable to the director of the department.
Thereafter, the well shall not be made operable again
until the director acknowledges in writing that a valid
water right exists to divert water from the well.

5. The rate of diversion from the well located in
SW4SEY of Section 21 and the rate of diversion from the
well located in SE}NWY of Section 5 shall not have a
combined rate of diversion in excess of 12.43 cfs.

6. The operation of the two wells under this transfer
shall be under the control of the water master of the
water district in which said wells are located.

Irrigation of the lands from which water rights 34-07080Aa, 34-
07136 and 34-07169 are being transferred is prohibited unless other
rights are transferred and become appurtenant to the property. The
condition will be changed as follows:

The N} and SE%, Section 11, TO03N, R25E, B.M. shall not be
irrigated with water diverted pursuant to water right
no.’s 34-07080A, 34-07136 and 34-~07169.

The condition requiring measuring devices at the well and at
any rediversion point is appropriate if the groundwater pumped is
being commingled with other water, and the diversion from the well
and the rediversion from the canal must both be measured. The
condition will be changed to read as follows:

If groundwater under these rights is commingled with
water being delivered in canals or ditches, and owned by
or delivered to individuals other than Aikele, a
measuring device shall be installed and maintained in
good working order as determined by the department at the
point of injection into the canal or other delivery
system and at the point of rediversion from the canal or
other delivery system to the lands to be irrigated.

Conditions regarding right-of-way, proper well abandonment,
and a limitation of total flow rate to 12.43 cfs are legitimate
conditions to the transfer approval. The language suggested by the
protestant will be included in the final order with minor
modification.

A request that the wells be controlled by the watermaster of
the water district is premature. The Snake River Adjudication will
ultimately determine conjunctive management of groundwater and
surface water. The department will not require watermaster control

b
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of the wells at this time.
Applicants Exceptions

The applicant identified a place of use for each of three
water rights sought to be transferred as required by the proposed
memorandum decision and order. The places of use proposed by the
applicant will be the places of use for the water rights.

The applicants also submitted written comments, although
submitted late as exceptions, the comments will still be addressed.

The applicants correctly identify filing no. 34-07296 as an
application, because a final decision was never rendered. The text
of the decision has been changed to reflect its present status.

The applicants also state that there are 1limited data
regarding the effect of Aikele’s well on river flows. While the
relationship between ground water and surface water cannot be
described in detail, the department has analyzed sufficient data to
conclude that the ground water and surface water communicate
directly within the Big Lost River Basin. The department can
conclude that diversion from the Aikele well will affect, to some
degree, the flows in the Big Lost River. The language of finding
of fact no. 6 has been modified to state that proper limitations
will protect against an increase of water diverted. A portion of
conclusion of law no. 10 discussing the relationship between
groundwater and surface water has been deleted because it is dicta,
and unnecessary to resolve this matter.

These issues may be refined in the Snake River Basin
Adjudication, and a plan for conjunctive management established.
The department does not intend to administer groundwater diversions
in the Big Lost Basin in conjunction with surface water rights
until the court orders administration.

The following findings of fact, conclusions of law, and order
conclude this matter.

FINDINGS OF FACT

1. Transfer no. 3812 proposes to change the place of use and
point of diversion for three water rights, numbered 34-07080A, 34-
07136 and 34-07169, all authorizing diyersion from groundwater.

1
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The rights are more specifically described as follows:

Right No. Amount Point of Diversion Place of Use Total Acres
34-07080A 2.67 cfs SWNW & SENW, 85, NE%, S11, T3N, R25E 160
T3N, R25E
34-07136 5.50 cfs SWNW & SENW, S5, NW%, S11, T3N, R25E 160
T3N, R25E
34-07169 4.48 cfs SWNW & SENW, S5, SE%, S§11, T3N, R25E 160
T3N, RZ5E
12.43 cfs 480

2, The rights all list the same points of diversion. The
last license issued, 34-07136, limited total diversion to 12.43
cfs,and limited the rediversion flow rate to 8.49 cfs.

3. The application for transfer proposes to change the place
of use to 480 fragmented acres listed in nine sections of land.
Land within these sections is listed as a place of use for the
following water rights: 34-07122, 34-02315, 34-07035, 34-04086,
34-04085, 34-02472, 34-02429B, 34-02358A, 34-02315, 34-02309, 34-
02308, and 34-03373. Additional applications are pending with the
Department.

4. The application for transfer proposes continued operation
of one well located in the SE4NW)%, Section 5, T4N, R26E, but
proposes to change the other point of diversion to an existing well
located in the SW%SW)%, Section 21, T4N, R26E, B.M. The new
proposed point of diversion is an existing well previously drilled
by Aikele in 1981 (hereafter referred to as the Aikele well).

5. An application to use the Aikele well, numbered 34-07296,
was filed with the Department in 1981 and a proposed decision
approving the application was issued in 1989. The proposed
decision determined that diversion from the well owned by Aikele
would impact river flows unless the well was reconstructed.
Condition 2 of the order reads, in pertinent part:

The well authorized by this permit . . . shall be
reconstructed to prevent water from any depth less than
300 feet from entering the well. The well shall be
reconstructed with unperforated casing sealed into a c¢lay
layer of at least 20 feet thickness, as determined by
IDWR, encountered below 300 feet below land surface.

FINAL MEMORANDUM DECISION AND ORDER -Page 4



The application was never finally approved by the Director.

6. Groundwater in the Big Lost River basin contributes to
surface water flows of the Big Lost River. Pumping in the area of
the Aikele well has contributed to declines in groundwater levels,
and has depleted flows in the Big Lost River. Water rights which
depend on Big Lost River flows and groundwater rights which have
been pumped from higher water levels will be detrimentally affected
by increased pumping. If Aikele does not increase the diversion
rate or acreage irrigated, however, he will not enlarge his use
beyond traditional use.

7. The lands to which the water rights are currently
appurtenant are enrolled in federal set aside programs, and will
not be irrigated until the set aside period expires. Aikele has
agreed to lease the water rights from Perkes for the duration of
the set aside enrollment, although the term of the enrollment is
not clear from the record.

8. The intent of this transfer is to combine water diverted
pursuant to these three rights with water diverted and applied to
Aikele’s irrigated property.

9. Aikele testified that he is not able to divert sufficient
water pursuant to his existing water rights to irrigate all of the
land proposed as a place of use. He testified that during most
years, some of his land is enrolled in set aside, and is not
irrigated. He testified, however, that his total set aside acreage
has not exceeded 480 acres, which is the number of acres authorized
for irrigation under the three rights sought to be transferred.

10. Aikele has diverted water from the well located in
Section 21 without a water right. This transfer is an attempt to
legalize use from the well without complying with conditions of
approval contained in the proposed memorandum decision and order
for application no. 34-07296.

11. General allegations cof direct interference were expressed
by a couple of well owners who own wells approximately a mile to
two miles away from the Aikele well. No technical data were

submitted to support the allegations of interference. Aikele’s
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well is sufficiently remote from the other wells that any lowering
in the level of wells in the area is not a result of direct well to
well interference, but could be a result of continued drought
conditions coupled with pumping which exceeds the recharge during
dry years.

12. During the testimony of Juel Aikele, the attorney for
Aikele referred to applicant’s exhibit no. 1 which depicts Aikele’s
irrigated lands in pink and yellow. He represented that Aikele
irrigates 579 acres within the pink shaded area, and 1735 acres
within the yellow marked area, or a total of 2314 acres within the
pink and yellow bounded areas.

13. Attachment "A%“, which is affixed to the end of this
decision, lists all of the water rights and acres authorized to be
irrigated for the land shown in pink and yellow on applicant’s
exhibit no. 1. These 40-acre tracts also correspond to the 40-acre
tracts with fragmented irrigated acres listed as the proposed place
of use. According to Department records, Aikele is only authorized
to irrigate 1459 acres pursuant to existing water rights.
According to the admission of Aikele’s attorney, Aikele is
currently irrigating 855 acres which are not approved as a place of
use by the Department’s recorded water rights.

14. Aikele filed Snake River Basin adjudication claims which
allege the right to irrigate expanded acreage, and which may name
the 855 acres which are not currently sanctioned as an authorized
place of use,

CONCLUSIONS OF LAW

1. Section 42-222, Idaho Code, sets forth the criteria that
the Department can consider in determining whether an application
for transfer should be approved:

The director of the department of water resources shall
examine all of the evidence and available information and
shall approve the change in whole, or in part, or upon
conditions, provided no other water rights are injured
thereby, the change does not constitute an enlargement in
use of the original right, and the change is in the local
public interest as defined in Section 42-203A, Idaho
Code; . . .
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2. The applicant carries the burden of coming forward with
evidence that his proposed transfer will not result in an
enlargement in use and will not injure other water rights.

3. All parties carry the burden of coming forward with the
evidence regarding matters of local public interest, but the
applicant bears the burden to show that his proposal is in the
local public interest, or that public interests which favor the
proposal are of greater worth than the public interests with which
it conflicts.

4. The application for transfer, as prepared, would be
acceptable as part of a permissible place of use proposal for the
land Aikele irrigates, if all of the irrigated land was identified
as a place of use recognized by existing water rights. The records
of the Department, however, show that 855 acres of the lands Aikele
has irrigated are not authorized for irrigation.

5. The water rights sought to be transferred only authorize
the irrigation of 480 acres. Irrigation of 855 acres pursuant to
the three rights sought to be transferred would cause an
enlargement of use.

6. Because of declining groundwater levels in the Big Lost
River area, and the relationship of surface to ground water, the
enlargement of use will result in injury to other water rights.

7. The Department of Water Resocurces will approve this
application for transfer upon identification by the applicant of
160 acres that will be irrigated by each of the water rights sought
to be transferred, for a total of 480 acres. These acres can
either be part of the 1459 acres authorized for irrigation pursuant
to existing water rights, or may be new acres not identified by
existing water rights. Any new acres identified must be
contiguously arranged for reasonable irrigation from the proposed
points of diversion without any other commingled water. A
fragmented place of use, as proposed by the application for
transfer, is not permissible.

8. Section 42-1416, Idaho Code, states:

In any basin wide adjudication, the following shallrapply:
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(2) expansion of use after acquisition of a wvalid
unadjudicated water right in violation of the mandatory
permit requirements shall be presumed to be valid and to
have created a water right with a priority date as of the
completion of the expansion in the absence of injury to
other appropriators.

9. Adjudication claims filed by Aikele allege expanded
irrigated acreage, presumably justified pursuant to Idaho Code §
42-1416. The statute does not require that the Department or the
court recognize the enlargement, however, but simply creates a
presumption in the filing of the claim.

10. As an administrative agency, the Department cannot endow
a transfer application with a presumption that an enlargement will
be recognized as a perfected water right. The presumption is only
granted to the court to apply in its fact finding capacity.

11. The presumption, and the issue of whether the claims, as
filed by Aikele, will cause injury to other appropriators, is left
to be considered by the court.

ORDER

IT IS HEREBY ORDERED that application for transfer no.
3812 /water right no.’s 34-07080A, 34-07136 and 34-07169 is APPROVED
provided the place of use is limited as follows:

Right No. Description Acres
34-07080A S%N%, Section 6, 160

T3N, R26E, B.M.

34-07136 N%¥S%, Section 6, 160
T3N, R26E, B.M.

34~07169 S%si, Sectien 6, 160
T3N, R26E, B.M,

IT IS FURTHER ORDERED THAT water right no.’s 34-07080A, 34-
07136 and 34-07169 are subject to the following conditions:

1. The change authorized by this transfer shall be
accomplished within one (1) year of the date of this approval.

2. Failure to comply with the conditions of this transfer is
cause for the Director to issue an order to show cause why approval

of the transfer should not be rescinded.
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3. Appraval of this transfer does not preclude the
opportunity for review of the validity of the water rights in the
ongoing Snake River Basin Adjudication.

4. If the Snake River Adjudication does not recognize
enlargement describing the approved place of use irrigated by the
rights transferred, upon demand for return of the water by Todd
Perkes, or his successors, Alkele shall discontinue irrigating the
approved place of use until water rights are obtained which
authorize irrigation of the approved place of use.

5. The N% and SE%, Section 11, TO3N, R25E, B.M. shall not be
irrigated with water diverted pursuant to water right no.’s 34-
070804, 34-07136, and 34-07169.

6. If groundwater diverted under these rights is commingled
with water being delivered in canals or ditches, and owned by or
delivered to individuals other than Aikele, a measuring device
shall be installed and maintained in good working order as
determined by the department at the point of injection into the
canal or other delivery system and at the point of rediversion from
the canal or other delivery system to the lands to be irrigated.

7. This approval does not constitute an easement or right-
of-way across the lands of another; nor does it authorize the use
of any canal, ditch, well or pipeline owned by another.

8. The well in the SWiNW} of Section 5, Township 4 North,
Range 26 East of the Boise Meridian from which a portion cof the
rights to the diversion of water are transferred shall be rendered
inoperable. The means used by the applicants to render the well
inoperable shall be a method acceptable to the director of the
department. Thereafter, the well shall not be made operable again
until the director acknowledges in writing that a valid water right
exists to divert water from the well.

9. The combined rate of diversion authorized by permits 34-
07080A, 34-07136 and 34-07169 is limited to 12.43 cfs.

Dated this 272" day of Juees , 1992,

Director
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TOTALS 33 33 33 33
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34023588 AIREIE L GROUNDWATER 04N 26E 29 35 8
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BEFORE THE DIRECTCR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER ORDER ISSUING
NO. 3812/WATER RIGHT NOS. 34-7080A, 34-7136 PROPOSED MEMORANDUM
AND 34-7169 IN THE NAME OF M. TODD PERKES DECISION

AND JUEL AIKELE

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by this appointee, Gary Spackman , wheo conducted the hearing
or who has read the record in this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Sec. 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701A
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decision as his final decision.

I.
EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. be received by the Dbirector on or before the 15th day
following the day of service of this Order and the proposed
decision,

2, specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.

II.
BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party's
exceptions are filed with the Director.

B. All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon the
responding party.



A A

A. No oral arquments before the Director on the proposed decision
will be held unless specifically requested by a party filing
exceptions to the proposed decision and unless that request 1is
filed with the Director concurrently with the £filing of that
party’s exception.

B. If oral arguments have been properly requested by a party
filing exceptions, any other party, upon reasonable notice te the
Director, shall have the right to present oral argument in
response to the exceptions filed.

cC. Oral argquments before the Director on exceptions to the
proposed decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42~1701A. If oral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arguments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

Iv.
CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2,

V.
FINAL DECISION

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a final
decision adopting, modifying or rejecting and replacing the
proposed decision, Copies of the decision and order shall be
served on all parties.

Dated this 29th day of July , 19 9l

Director

M!QPBH;MED
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

S8TATE OF IDAHO

IN THE MATTER OF APPLICATION FOR

TRANSFER NO. 3812/WATER RIGHT NOS.
PROPOSED MEMORANDUM
34-7080A, 34-7136 AND 34-7169 IN THE DECISION AND ORDER

NAME OF M. TODD PERKES AND JUEL AIKELE

T Y’ st et st Sunt? Vet st

A hearing was conducted on May 16, 1991, regarding protests
filed against application for transfer no. 3468. A hearing
having been held, the hearing officer as a representative of the
Director of the Department of Water Resources, proposes the
following findings, conclusions and order:

FINDINGS OF FACT

1. Transfer no. 3812 proposes to change the place of use
and point of diversion for three water rights, numbered
34-7080A, 34-7136 and 34-7169, all authorizing diversion from
ground water. The rights are more specifically described as

follows:
Right No. Amount Point of Diversion Place of Use Total Acres
34-7080A 2.67 cfs SWNW & SENW, S5, NE%, S11, T3N, R25E 150
T3N, R25E
34-7136 5.50 cfs SWNW & SENW, S5, NW%, 511, T3N, R25E 160
T3N, R25E
34-7169 4.48 cfs SWNW & SENW, S5, SEY, S11, T3N, R25E 160
T3N, R25E
12.43 cfs 480

2. The rights all list the same points of diversion. The
last license issued, 34-7136, limited total diversion to 12.43
cfs, and limited the rediversion flow rate to 8.49 cfs.

3. The application for transfer proposes to change the
place of use to 480 fragmented acres listed in nine sections of

PROPOSED MEMORANDUM DECISION AND ORDER L
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land. Land within these sections is listed as a place of use for
the following water rights: 34-7122, 34-2315, 34-7035, 34-4086,
34-4085, 34-2472, 34-2429B, 34-2358A, 34-2315, 34-2309, 34-2308,
and 34-2272. Additional applications are pending with the
Department, and permit no. 34-7296 has not been developed as
approved.

4. The application for transfer proposes continued
operation of one well located in the SEXNW%, Section 5, T4N,
R26E, but proposes to change the other point of diversicn to an
existing well located in the SW%SW%, Section 21, T4N, R26E, B.M.
The new well sought to be used is an existing well previously
drilled by Aikele in 1981 (hereafter referred to as the Aikele
well).

5. An application to use the well, numbered 34-7296, was
filed with the Department in 1981, and a decision approving the
application was issued in 1989. The decision determined that
diversion from the well owned by Aikele would impact river flows
unless the well was reconstructed. Condition 2 of the order
reads, in pertinent part:

The well authorized by this permit . . . shall be
reconstructed to prevent water from any depth less than 300
feet from entering the well. The well shall be
reconstructed with unperforated casing sealed into a clay
layer of at least 20 feet thickness, as determined by IDWR,
encountered below 300 feet below land surface.

6. Ground water in the Big Lost River basin contributes to
surface water flows of the Big Lost River. Pumping in the area
of the Aikele well has contributed to declines in ground water
levels, and has depleted flows in the Big Lost River. Water
rights which depend on Big Lost River flows and ground water
rights which have been pumped from higher water levels will be
detrimentally affected by increased pumping.

7. The lands to which the water rights are currently
appurtenant are enrolled in federal set aside programs, and will
not be irrigated until the set aside period expires. Aikele has
agreed to lease the water rights from Perkes for the duration of
the set aside enrollment, although the term of the enrollment is
not clear from the record.

8. The intent of this transfer is to combine water diverted
pursuant to these three rights with water diverted and applied to
Aikele's irrigated property.

PROPOSED MEMORANDUM DECISION AND ORDER
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9. Aikele testified that he is not able to divert
sufficient water pursuant to his existing water rights to
irrigate all of the land proposed as a place of use. He
testified that during most years, some of his land is enrclled in
set aside, and is not irrigated. He testified, however, that his
total set aside acreage has not exceeded 480 acres, which is the
number of acres authorized for irrigation under the three rights
sought to be transferred.

10. Aikele has diverted water from the well located in
Section 21 without a water right. This transfer is an attempt to
legalize use from the well without complying with conditions of
approval dictated by permit no. 34-7296.

11. Some general allegations of direct interference were
expressed by a couple of well owners who own wells approximately
a mile to two miles away from the Aikele well. No technical data
was submitted to support the allegations of interference. The
distance between Aikele's well and the other wells makes it
likely that any lowering in the level of wells in the area is not
a result of direct well to well interference, but could be a
result of continued drought conditions coupled with pumping which
exceeds the recharge during dry years.

12. During the testimony of Juel Aikele, the attorney for
Aikele referred to applicant's exhibit no. 1 which depicts
Aikele's irrigated lands in pink and yellow. He represented that
Aikele irrigates 579 acres within the pink shaded area, and 1735
acres within the yellow marked area, or a total of 2314 acres
within the pink and vellow bounded areas.

13. Attachment "A", which is affixed to the end of this
decision, lists all of the water rights and acres authorized to
be irrigated for the land shown in pink and yellow on applicant's
exhibit no. 1. These 40-acre tracts also correspond to the 40-
acre tracts with fragmented irrigated acres listed as the
proposed place of use. According to Department records, Aikele
is only authorized to irrigate 1459 acres pursuant to existing
water rights. According to the admission of Aikele's attorney,
Aikele is currently irrigating 855 acres which are not approved
as a place of use by the Department's recorded water rights.

14. Aikele has filed Snake River Basin adjudication claims
which allege the right to irrigate expanded acreage, and which
may name the 855 acres which are not currently sanctioned as an
authorized place of use.

]
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CONCLUSIONS OF LAW

1. Section 42-222, Idaho Code, sets forth the criteria that
the Department can consider in determining whether an application
for transfer should be approved:

The director of the department of water resources shall
examine all of the evidence and available information and
shall approve the change in whele, or in part, or upon
conditions, provided no other water rights are injured
thereby, the change does not constitute an enlargement in
use of the original right, and the change is in the local
public interest as defined in Section 42-203A, Idaho
Code; . .

2. The applicant carries the burden of coming forward with
evidence that his proposed transfer will not result in an
enlargement in use and will not injure other water rights.

3. All parties carry the burden of coming forward with the
evidence regarding matters of local public interest, but the
applicant bears the burden to show that his proposal is in the
local public interest, or that public interests which favor the
proposal are of greater worth than the public interests with
which it conflicts.

4. The application for transfer, as prepared, would be a
legitimate attempt to spread the water over all of the land
Aikele irrigates, if all of the irrigated land was identified as
a place of use recognized by existing water rights. The records
of the Department, however, show that 855 acres of the lands
Aikele has irrigated are not authorized for irrigation.

5. The water rights sought to be transferred only authorize
the irrigation of 480 acres. Irrigation of 855 acres pursuant to
the three rights sought to be transferred would cause an
enlargement of use.

6. Because of declining ground water levels in the Big Lost
River area, and the relationship of surface to ground water, the
enlargement of use will result in injury to other water rights.

7. The Department of Water Resources will approve this
application for transfer upon identification by the applicant of
160 acres that will be irrigated by each of the water rights
sought to be transferred, for a total of 480 acres. These acres
can either be part of the 1459 acres authorized for irrigation
pursuant to existing water rights, or may be new acres not
identified by existing water rights. Any new acres identified
PROPOSED MEMORANDUM DECISION AND ORDER L Ll"‘ﬂ
PAGE - 4



must be contiguously arranged for reasonable irrigation from the
proposed points of diversion without any other commingled water.

A fragmented place of use, as proposed by the application for
transfer, is not permissible.

8. Idaho Code § 42-1416 states:
In any basin wide adjudication, the following shall apply:

(2) expansion of use after acquisition of a valid
unadjudicated water right in violation of the mandatory
permit requirements shall be presumed to be valid and to
have created a water right with a priority date as of the
completion of the expansion in the absence of injury to
other appropriators.

9. Adjudication claims filed by Aikele allege expanded
irrigated acreage, presumably justlfled pursuant to Idaho Code §
42-1416. The statute does not regquire that the Department or the
court recognize the enlargement, however, but simply creates a
presumption in the filing of the claim. The statute also states
that the presumptiocn should apply only in the absence of injury
to other appropriators.

10. As an administrative agency, the Department cannot endow
a transfer application with a presumption that an enlargement
will be recognized as a perfected water right. The presumption
is only granted to the court teo apply in its fact finding
capac1ty Furthermore, the Department finds that the enlargewment
of use in the ground water right generally injures surface right
holders in the Big Lost River, and also injures ground water
right holders because the water table is lowered as a result of
the enlargement.

11. The presumption, however, and the issue of whether the
claims, as filed by Aikele, will cause injury to other
appropriators, is left to be considered by the court.

ORDER

IT IS HEREBY ORDERED that within sixty (60) days of the date
of this decision, Aikele shall identify 160 acres as a place of
use for water right no. 34-7080A, 160 acres as a place of use for
water right no. 34-7136, and 160 acres as a place of use for
water right no. 34-7169. 1If new acres not described by existing
rights are proposed as a place of use, the new acres must be
contiguously arranged for reagonable irrigation from the proposed
points of diversion without any other commingled water.

PROPOSED MEMORANDUM DECISION AND ORDER
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IT IS FURTHER ORDERED that if the information is not
provided to the Department and the respective parties within
sixty (60) days of the date of this decision, the approval of
this application for transfer will be RESCINDED.

IT IS FURTHER ORDERED that, upon submittal of the
information within sixty (60) days of the date of this decision,
and approval of the place of use by the Department, this
application for transfer is APPROVED, subject to the following
conditions:

1. The change authorized by thig transfer shall be
accomplished within one (1) year of the date of this approval.

2. Failure to comply with the conditions of this transfer
is cause for the Director to issue an order to show cause why the
approval of the transfer should not be rescinded.

3. Approval of this transfer does not preclude the
opportunity for review of the validity of the water rights in the
ongoing Snake River Basin Adjudication.

4. This decision is not cenclusive regarding the
presumptions of enlargement contained in Idaho Code § 42-1416.
This decision finds, however, that the original proposal would
result in an enlargement of use which would injure other water
users.

5. If the Snake River Adjudication does not recognize
enlargement describing the 480 acres (or new acres not identified
by existing rights, whichever is less,) irrigated by the rights
sought to be transferred, upon demand for return of the water by
Todd Perkes, or his successors, Aikele shall discontinue
irrigating the 480 acres (or new acres not identified by existing
rights, whichever is less,) identified as a place of use.

Dated this Zﬁﬂﬁi day of July, 1991.

oty Gucloran

GARY $PACKMAN, Hearing Officer
Department of Water Resources

PROPOSED MEMORANDUM DECISION AND ORDER
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CERTIFICATE OF MAILING

I hereby certify that on the 1X:u’/day of July, 1991, I
mailed a true and correct copy of the Proposed Memorandum
Decision and Order and the Order Issuing Proposed Memorandum
Decision, postage prepaid, to the following individuals:

Roger Ling Kent Foster
P.O. Box 396 P.0. Box 50130
Rupert, ID 83350 Idaho Falls, ID 83405

lLawrence Babcock
Moore, ID 83255

B ‘Jq L ATt T
JETINIFER '‘SEIFERT i
Segretary

--.-—/

‘EQ )ﬁwia; x-n, ~
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AFFIDAVIT OF PUBLICA TION,

apanmant of Water Resources

Eastarn Distnet Office

1 . ,-) ! /

I C(_;LLe’ngp Jadc oo

of the Arco Advertiser, a weekly newspaper of
J&neral oirculation, published weekly at Arco, Idano
ance March, 1903, do solemnly swear that 4 copy of
‘™S notice, per chpping attached was publishend
veekly In the regular and entire 1asue of 3ad
~awspaper, and not in any supplement therect

or g consecutive weeks, commeanaing with
*heissue dated /z («’wdC-/- 7/ s
and ending with the 1ssue dated

-

Ve mi L g e,
(et Coe ™0 e pecd

STATE OF IDAHO

}
COUNTY OF BUTTE |

. 3
On this / =t day of //’/Z 5LJMCL\

7y e
n the year of { (< [ . tefore me, a Notary Pubiic,

oersonally appeared

I “C’@_. VLF’D = L ool &

“rown arigentified to me to be the nerson whose
“ame subscribed (o the within instrument, and baimny
tv me first dulv sworn declared that the staterments

weredn are true, and acknowileaged to me that he
axecuted the sama

nmotary Public ror Idaho

Pesiding a*/? e /»é_ D

1y commissian expires ) A=/ 7 _‘C”

NOQTICE OF PROPOSED
CHANGE OF A WATER RIGHT

NO.'# 34-70804, 34-7136, & 34-7189

NOTICE 1S HEREBY GIVEN that M.
Todd Perkes & Juel Alkeje have applied
to the Department of Water Rescurces
to change point of diversion and place of
use of the waters of a groundwater
source, The rights sought te be changed
are evidenced by licenses and recorded
as followa: i
LICENSE NO. 34-7080A
AMOUNT 2 87 ofs
PRIORITY, 9-23-1974 '
POINT{S) QF DIVERSION: SWNW,
SENW, SEC. 5. T 3N, R 25E, BUTTE
COUNTY - - e

The water is used from 4-1 to 11-1 to
irrigate 16Q acres within the NE, SEC.
11, T &N, R 25E, B.M. . .
LICENSE NO 34-7136 '

AMOUNT: 5 5 cfs -
PRIORITY: 3-26-1976 . |
PQINT({S] OF DIVERSION: SWNW,
SENW, SEC. 5, T 3N, R 25E, BUTTE
COUNTY

The water 18 used from 4-1 to 11-1 to
Irrigate 160 acres within the NW, SEC,
11, T 3N, R 25E, B.M,

LICENSE NO. 34-7168

AMOUNT 4 48 cfs

PRIORITY: 1-6-1877 -
POINT(S) OF DIVERSION: SWNW,
SENW, SEC. 5, T 3N, R 25E, BUTTE
COUNTY : - ‘

The water 13 used from 4-1 to 11-1 (o
irngate 160 acres withm the SE, S8EC.
11, T3N, R25E, B M.

These nghts when combined shall not
exceed 8,49 cfs at the point of
rediversion.

TO BE CHANGED AS FOLLOWS:

The water will be diverted from the
SENW, SEC 5; SWSW, SEC. 21, T 4N,
R 268E, BUTTE COUNTY, and used from
4-1to 11-1 to {rrigate 480 acres of land
within the NE, SEC. 1, E¥, EW4Wi4, S§EC.
13, T 3N, R 28E;: Wi, SE, SEC. 25, T
4N, R 25E: BWSW, SEC. §, BEC. §,
WEiNY2, SENW, SEC. 7, T 3N, R 26E:
WiSWl4, SEC 29, EWSEYs, SEC, 30, SEC.
31, T 4N, R 26E, B.M.

Any protests against the proposed
change musl be Nled with the Idaho De-
partment of Water Resources, 150 Shaup
Ave , Idaho Falls, 10 83401, on or before
March 23, 1991,

R Keith Higginsan
Director
Pubhished i the ARCO ADVERTISER on
MARCI 7 & 14, 1981
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attid@@) of Publication ¢ No o UTRnE
STATE OF IDAHO \ - 7"
COUNTY OF TWIN FALLS |

| O S P Z’é’;’i—’ﬁi S ey e being first duly sworn upon oath, depose
and say that [ am __e 1. £ ¢ ¢ i, of the TIMES-NEWS, published daily, at

Twin Falls, Idaho, and do solemnly swear that a copy of the notice of advertisement, as per
clipping attached, was published in the regular and entire issue of said newspaper, and not in

88

nﬂ/
any supplement thereof, for__ / £¢: T consecutive AT adeds
) . . _ g2 7 -
commencing with the issue dated LT 4s sl i , 19 5
and ending with the issue dated g sk M U I |

And 1 do further certify that said newspaper 15 a consohdation, effective February 16, 1942, of the {dabo
Evening Times, published theretofore datly except Sunday. and the Twin Falls News, published theretofore daily ex-
cept Monday, both of which newspapers pnot to consolidation had beer published under said names in said ¢ity and
county continuously and unimnterruptedly during a period of more than twelve consecutive months, and said TIMES-
NEWS, since such consolidation. has been published as a Jdaily newspaper except Saturday, until July 31, 1978, at
which time said newspaper began daily publication under said name m said city and county continuously and
uninterruptedly.

And I further certify that pursuant to Section 60-108 Idaho Code, Thursday of each week has been designated
as the day on which Jegal notice by law or by order of any court of competent jurisdiction within the state of Idaho,
1o be pubhshed weekly, will be published, and that at the head of the editorial column of said combined newspapers,
and in each 1ssue thereof, Thursday is announced as the day on which sad legal notices will be published-

STATE OF IDAHC
COUNTY OF TWIN FALLS

-~
7 7 et
Onthis ~____—L(_Z_ day of 4 : h?l Ao E}_ 1n the year ole_T “, before me,
= = e A
a Notary Public, personally appeared N g e Fee S ps AT e o

known or 1dentsfied to me to be the person whose name subscribed to tHe Within instrument, and being by me first
duly sworn, declared that the statements /thcrem are true, and acknowled, tp me that he executed the same.

— R LT S T ALV T

Notary Public for Idaho 7 o) z s A
Residing at s T s ( Lo S ey s
My commission expires- - / [ /7 /




TRIBUNE PUBLISHING COMPANY, INC. Date R INVOICE No. SERTE PR
The Lewiston Morning Tribune
+- 505 C 5t., P.O. Box 957 A R L
¢  Lewiston, ldaho 83501 - coount No
(208) 743-9411 Description Doy
INVOICE
Tab Lines

SOLD TO:

| $ @g@@uvg@
MAR 2 § 1991

NOTICE:This is an invoice of Purchase made by you. Statement will be rendered the first of the month.
Please Retain This Invoice as Your Statement Will Refer To invorce by No. Cﬁ?ﬂya_rtment of Water Resources.

—tremrormrorET
AFFIDAVIT OF PUBLICATION

23148
NOTICE OF PROPOSED CHANGE
OF A WATER RIGHT
NO.’s 34-7080A, 34-7136, & 34-7169
NOTICE IS HEREBY GIVEN that

M. Todd Perkes & Juel Aikele
have applied to the Department
of Water Resources to change
point of diversion and place of
use of the waters of a groundwa-
ter source. The rights sought to
be changed are evidenced

STATE OF IDAHO,  ss.
County of Nez Perce

censes and recored as follows:

y li- N

LICENSE NO. 34-7080A
AMOUNTS: 2.67 cfs
PRIORITY: 9-23-1974
POINT(S) OF DIVERSION: SWNW,
SENW, SEC. 5, T 3N, R 25E, BUTTE
COUNTY '
The water is @sed from 4-1 to 11-1
to irrigate 160 acres within the
{NW, SEC. 11, T 3N, R 25E, B.M.
LICENSE NO. 34-7166
AMOQUNT: 5.5 cfs
PRIORITY: 3-26-1976
POINT (S) OF DIVERSION:
SWNW, SENW, SEC. 5, T 3N, R 25E,
BUTTE COUNTY
The water is used form 4-1 to 11-1 to
trrigate 160 acres within the NW,
SEC. 11, T3N, R 25E, B.M
LINCENSE NO. 34-7159
AMOUNT: 4.48 cfs
PRIORITY: 1-6-1977
POINT(E) OF DIVERSION: SWNW,
SENW, SEC. 5, T 3N, R 25E, BUTTE
COUNTY

The water is used from 4-1 to 11-1

to irrigate 160 acres within the SE,

Sec. 11, T 3N, R 25E, B.M.

These rights when combined shall
not exceed 8.4% cfs at the point of
rediversion.

TO BE CHANGED AS FOLLOWS:
The water will be diverted from the
SENW, SEC 5; SWSW, SEC. 21 T
4N, R 26E, BUTTE COUNTY, and
used from to 11-1 to irrigate 480
acres of land within the NE, SEC. 1,
El2, El2W1/2, SEC. 13, T 3N, R
23E; W12, SE, SEC. 25, T 4N, R 25E;
SWEW, BEC. 5, SEC. 6, WI/2N1/2,
3 , SEC. 7, T , ;

W14, SEC. 29, E1/2SE1/4, SEC.

30, SEC. 31, T 4N, R 26E, B.M.

Any protests against the pro-

posed change must be filed with

the Idaho Department of Water

Resources, 150 Soup Ave., Idaho

Falls, ID, 83401, on or before
March 25, 1991.

R Keith Higginson

rector

k

JUL 2 9 ]992_~ el . e e v’?/}‘j f ! ) . 5 I

- ‘ being duly sworn,
deposes and says, lamthe_.__. "' - L

of the Trbune Publishing Company, a corporation orgamized and existing
under and by virtue of the laws of the State of [daho, pubhshers of the
LEWISTON MORNING TRIBUNE, a newspaper of general circulation
published at Lewiston, Nez Perce County, Idano; That the said Lewiston
Morning Tnibune Is an established paper and has been published regular-
ly and issued regularly at least once a day for more than 21 consecutive
years next immediately preceding the first pubiication of this notice, and
has been so published uninterrupted for said period; that the

H

) - I
attached hereto and which is made a part of this affidavit was published in
the said Lewiston Moming Tribune, time(s). Publication be-

ing on et ___ oroncea

fo for. _consecutive.__~_____, thefirst
publication thereof beingonthe___- , and the last pub
lication thereof beingonthe. =~ ,and said__

b ' 1.

was so published in the regular and entire issue of said newspaper and
not In a supplement thereof and was so published in every 1ssue and

number of the said paper, Quﬂpg the pe/n&d and times of publication as

set forth ahave. e . = S
gV 2y Lt ierpta 777
Er%%l?.SgﬁlBED AND ?WORN BEFORE ME THlS T™e ___ -~ =
§3, s i 10 B -
$5adidd

“Iu.l,," w2 L

A% C

e Z0

e
Notary Publi¢-in and for the 6/t_a;; of Idaho,
résiding atLewiston, therein.

N
4
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The Idaho
Statesman

PO BOX 40, BOISE, IDAHO 813707

Amnunt Due
Department ol Water Resources LEGAL ADVERTISING INVOICE N, T
Eastern District Office f 4 NG
Account Number identification
100564 Proposed Change of Water Right
Ordered By P.O Number Rate Run Dates
Rita Bodell nt I March 7, 14, 1991
Idaho Dept. of Water Resources Estimated inches Real Inches
Eastern Region
150 Shoup, Suite 15
Idaho Falls ID 83407 i Afhdavits Legal Number
1 7777 B
NOTICE OF PROPOSED CHANGE QRb
OF A WATER RIGHT
NO.’S 34-7080A, 34-7136, & 34-7149 . .
NOTICE IS HEREBY GIVEN that Denise Richardson . being duly

M. Todd Perkes & Juel Aikele have
applied to the Department of Water
Resovurces to change point of diver-
slon and place of use of the waters
of a groundwater source. The rights
sought to be changed are evidenced
by licenses and recorded as follows:

LICENSE NO. 34-7080A
AMOUNT: 2.67 cfs
PRIORITY: 9-23-1974
POINTI(5) OF DIVERSION: SWNW,
SENW, SEC.5, T 3N, R 25E, BUTTE
COUNTY

The water is used from 4-1 1o 11-1
to irrigale 160 acres wllhin the NE,
SEC. 11, T 3N, R 25E, B.AA,

LICENSE NO, 34-7134
AMODUNT: 55 cfs
PRIORITY: 3-26-1974
POINT{S5) OF DIVERSION: SWNW,
SENW, SEC, 5, T 3N, R 25E, BUTTE
COUNTY

The waler is used from 4-1 to 17-1
fo irrigate 160 acres within 1the NW,
SEC. 11, T 3N, R 25E, B

| LICENSE NO. 34-7169
AMOUNT: 4,48 cfs
PRIORITY: 1-6-1977
POINT{5) OF DIVERSION: SWNW,
SEMW, SEC 5, T 3N, R 25E, BUTTE
COUNTY
The water Is used from 4-1 to 11-1
to irrigate 160 acres within the SE,
SEC. 11, T 3N, R 25E, B.M.
These rights when combined
shall not exceed 8.4% cfs at the point
of rediversion
TO BE CHANGED AS FOLLOWS
The water will be diverted from
the SENW, SEC. 5 SWSW, SEC. N1,
T 4N, R 26E, BUTTE COUNTY, and
used from 4-1 1o 11-1 to irrigate 480
acres of land within the NE, SEC. 1,
E1/2, EV/2W1/2, SEC. 13, T 3N, R
25E; Wi/2, 5E, SEC. 25, T 4N, R
25E; SWSW, SEC. 5, SEC. &,
WI1/2M1/2, SENW, SEC. 7, T 3N, R
26E; W1/25W1/4, SEC. 29,
E1/25E1/4, SEC, 30, SEC. 31, T 4N,
R 26E, B.M,

Any protests against the pro-
posed change must be filed with
the idaho Department of Water
Resources, 150 Shoup Ave,, 1da-
ho Falls, 1D, 83401, on or before
March 25, 1991,

R. Keith Higginson,
Direcior

Pub. Mar. 7, 14, 199 1777

ra—

sworn, deposes and says That she is the Prnincipal Clerk of The

tidaho Statesman, a dailly newspaper printed and published al Boise,
Ada County, State of Idaho, and having a generat circutation theremn
and which said newspaper has been continuously and uninterruptedly
published in said County during a period of twelve consecutive
months prior to the first publication of the notice, a copy of which s
attached hereto, that said notice was published in The Idaho
Statesman in conformity with Section 60-108, Idaho Code as
amended, for two
kl consecutive weekly

[iconsecutive daily [single Llodd skip

insertion(s) beginning with the issue of Mar. 7 .19 SL_
and ending with the 1sspe of Mar. 13 a2 !
/OFC. Al e *f<*>/ ((L'«?f T -,
STATE OF IDAHO )
S8
COUNTY OF ADA )
on this __ L4th gay of March in the year of

. before me, a Notary Public, personally appeared

Denis€ Richardson , known or idenbfied to

me to be the person whose name subscribed to the within instrument,

and bemng by me first duly sworn, declared that the statements therein
are true, and acknowledged to me that she executed the same

otary Public for Idaho

Restding at Boise, 1D

ji’uu/, "7/

My commission expires:
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Transfer No. 3675

of Water Rights 34-7080A, 34-7136,
and 34-7169 in the Names of

M. TODD PERKES, JUEL AIKELE,
and MICHAEL AIKELE and the
Cease and Desist Order issued by the
Department on June 22, 1990

MEMORANDUM DECISION AND
ORDER APPROVING APPLICATION
FOR TRANSFER NO. 3675 AND
DENYING ATTORNEY’S FEES

LN N A S N S L

On February 14, 1990, M. Todd Perkes, Juel Aikele, and Michael Aikele
("Applicants") filed application for transfer No. 3675 to change the point of diversion and
place of use of water right Nos. 34-7080A, 34-7136, and 34-7169. Approval of the
application was protested by the Big Lost Irrigation District ("BLID") and by 138 persons
signing a petition delivered to the Idaho Department of Water Resources ("Department”)
by Mr., Lawrence Babcock.

On June 22, 1990, the Department issued an order to Don A. Aikele, Juel Aikele,
and Michael Aikele to cease and desist irrigation of land within the $1/2 of the SW1/4 of
Section 6, T3N, R26E, BM until a right to do so is obtained or identified. Subsequent
correspondence from Mr. Kent Foster, attorney for the Aikeles, indicated that the order
would not be complied with and requested approval of application for transfer No. 3675
which, if approved, would authorize irrigation of the land that is the subject of the order to
cease and desist. In response, the Department set a combined hearing to consider the
application for transfer and the cease and desist order.

The hearing was held on July 26, 1990, in Arco, Idaho. The Applicants and
recipients of the order to cease and desist were represented by Mr. Kent Foster. Protestant
BLID was represented by Chairman Lewis Rothwell. Mr. Lawrence Babcock acted as
spokesman for the protest petition signers. Other petitféhl%% i;}-_attg:iqua,nce were given



the opportunity to ask questions and present testimony. At the hearing, Mr. Foster entered
a motion seeking a ruling from the Department to require the protestants to pay attorney
costs of the Applicants alleging that the issues raised by the protestants were frivolous and
without merit. This issue was bifurcated from the other issues allowing a schedule to be
entered for briefing the issue of payment of attorney costs, while allowing the record to be
closed concerning the other issues of the hearing.

On August 9, 1990, the Department issued a Proposed Memorandum Decision and
Order in connection with protested application for transfer No. 3675. On August 28, 1990,
the Department received exceptions to the proposed decision from the Applicants.

On September 17, 1990, the Department issued a Proposed Memorandum Decision
and Order addressing the motion for attorney’s fees. No exceptions were submitted in
cannection with this proposed decision.

The Director has reviewed the exceptions filed in connection with the proposed
decision issued August 9, 1990, and responds to the exception to grant an "extension"” that
the Director is authorized to specify conditions when granting approvals. The intent, of
course, was and is to provide a ready mechanism for the benefit of the Applicants for
continued use of the water as proposed in the transfer if authorization to use the water is
otherwise obtainable in successive years.

In response to the exceptions, the Director has eliminated condition of approval no.
9) shown in the proposed decision issued August 9, 1990. The matter of payment of a
penalty for unauthorized diversion and use of water by the Applicants will be pursued by
the Department in a separate action.

FINDINGS OF FACT

1) The rights proposed to be changed by application for transfer No. 3675 are
recorded with the department as follows:

License No. 34-7080A authorizes the diversion of 2.67 cubic feet per second ("cfs")
of ground water from wells located in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T3N,
R25E for the irrigation of 160 acres located in the NE1/4 of Section 11, T3N, R25E. The
priority date is September 23, 1974, |

MEMORANDUM DECISION AND ORDER -2



License No. 34-7136 authorizes the diversion of 5.50 cfs of ground water from the
same wells listed for right No. 34-7080A for the irrigation of 160 acres in the NW1/4 of
Section 11, T3N, R25E. The priority date is March 26, 1976.

License No. 34-7169 authorizes the diversion of 4.48 cfs of ground water from the
same wells as the above listed two rights for the irrigation of 160 acres in the SE1/4 of
Section 11, T3N, R25E. The priority date is January 6, 1977.

Each of the licenses is conditioned that when combined with the other two rights it
"shall not provide more than 12.43 cfs at the points of diversion and shall not exceed 8.49
cfs at the point of re-diversion located within the SE1/4NE1/4, Section 11, T3N, R25E."
Each of the licenses also has the following condition:

This right in no way grants any right-of-way or easement across the land of

another.

Licenses 34-7136 and 34-7080A have the following condition:

This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

License 34-7169 is conditioned as follows:

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the lands

identified above.

2) Applicant Perkes testified that the actual location of the point of diversion for
each of the licenses is in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E, and that
the location has not been changed from that existing prior to issuance of the licenses.
Licensing field examinations in the records of the department agree with the testimony.

3) Application for transfer No. 3675 proposes to change the location of the point
of diversion of each of the licenses to the SW1/4SW1/4, Section 21, T4N, R26E, a location
approximately 3 miles south and 1 mile east of the present actual point of diversion. The
application proposes to divert 12.65 cfs for the irrigation of 480 acres in the S1/2N1/2, S1/2,
Section 6, T3N, R26E. The new place of use is approximately 1/2 mile north and 1 and 1/2

mile east of the present place of use for the licenses.

MEMORANDUM DECISION AND ORDER - 3 :



4) Notice of application for transfer No. 3675 was advertised in the Arco

Advertiser and the Challis Messenger on April 19 and 26, 1990. The protests of BLID and

the signed petition were timely received prior to the protest date of May 7, 1990.
5) The following issues were raised concerning application for transfer No. 3675:

-Whether other rights will be injured by the change.
-Whether the change will result in an enlargement in use of the rights.
-Whether the change is in the local public interest.

-Whether the change is consistent with the conservation of water resources in the
state of Idaho.

-Whether the rights sought to be changed have been confirmed by license and can
be changed under Section 42-222, Idaho Code.

6) The following issues were raised concerning the cease and desist order:
-Has the S1/25W1/4, Section 6, T3N, R26E been irrigated this season without a
valid water right?

-Have the Aikele’s continued to irrigate the S1/25W1/4, Section 6, T3N, R26E
after service of the order to cease and desist?

-Should the Department seek enforcement of the order to cease and desist?
-Is the proper forum for considering the order the district court?

7) The hearing officer included in the hearing record a letter submitted by David
A. Flesher, Acting County Supervisor of Farmers Home Administration, USDA, indicating
FmHA holds a lien on the water rights of transfer No. 3675. Mr. Flesher indicates that
transfer of the rights from the mortgaged property would be a violation of the loan and
security agreement, and he asks that the processing of the transfer be suspended until
concurrence of FmHA is received.

8) Applicant Perkes testified that the water rights proposed to be changed by
application for transfer No. 3675 were used until two years ago when the lands were placed

in a year-to-year federal set-aside program,

MEMORANDUM DECISION AND ORDER - 4



9) Applicant Perkes testified that he owns the water rights to be changed by
transfer No. 3675 and the land to which these rights are appurtenant. The Applicants
testified that they had entered into an agreement allowing the Aikeles to use the water
rights as proposed in transfer No. 3675 on an annual basis with the right to continue on a
year-to-year basis.

10)  The well to which the rights would be transferred has been used for 8 to 10
years. Juel Aikele testified that less than 12.65 cfs can be diverted from the well as
presently constructed.

11)  The Big Lost River Basin is in a fourth consecutive season with much below
average rain and snowfall. As a result, ground water levels have declined throughout the
basin and streamflows have decreased. Information is not currently available to determine
the extent to which the operation of specific wells has had an effect upon the streamflow
and upon ground water levels,

12)  Approval of the application for transfer will not increase the rate or volume
of ground water diverted nor increase the acreage irrigated under existing rights.

13)  The S1/28W1/4, Section 6, T3N, R26E, has been irrigated this season without
a valid water right and irrigation has continued following service of the order to cease and
desist.

14)  One or both of the wells from which the water rights are sought to be
transferred have been pumped this season for use on land for which the wells are not an
authorized point of diversion.

CONCLUSION OF LAW
1) Section 42-222, Idaho Code, provides, in part, that:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions,
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right,
and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public
interest as defined in section 42-203A(S), Idaho Code; except
the director shall not approve a change in the nature of use

MEMORANDUM DECISION AND ORDER - 5 e



from agricultural use where such change would significantly
affect the agricultural base of the local area.

2) Approval of application for transfer No. 3675 with appropriate conditions will
not result in injury to other rights.

3) Approval of application for transfer No. 3675 with appropriate conditions will
prevent an enlargement of the original rights.

4) Approval of application for transfer No. 3675 is in the local public interest and
is consistent with the conservation of water in the state of Idaho.

5) Water has been used on the S1/2SW1/4, Section 6, T3N, R26E, without
having a valid water right, and the irrigation of this parcel has continued after receipt of an
order issued by the Director pursuant to Section 42-351, Idaho Code, to cease and desist.

6) Section 42-351(1), Idaho Code, provides that:

If the director of the department of water resources finds, on
the basis of available information, that a person is diverting
water from a natural water course or from a ground water
source without having obtained a valid water right to do so or
is applying water not in conformance with the conditions of a
valid water right, then the director of the department of water
resources may file an action seeking injunctive relief or may
issue an order directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law
or of any existing water right. A cease and desist order may
direct compliance with applicable law and with any existing
water right or may provide a time schedule to bring the
person’s action into compliance with applicable law and with
any existing water right.

7 Section 42-352(1), Idaho Code provides that:

Any person who willfully violates any cease and desist order
issued under chapter 3, title 42, Idaho Code, after the same has
been served on that person shall be subject to a civil penalty to
be imposed by the director of water resources not to exceed
one hundred dollars ($100) per diversion for each calendar day,
or any part of a calendar day, following service of the cease and
desist order in which the illegal diversion or use of water
occurs. The director of the dcpartment of water resources shall
have the authority to file an action in the approprlate d&stm@t o
court to recover said civil penalties. N

MEMORANDUM DECISION AND ORDER - 6



8) The issue of whether a transfer of the subject water rights constitutes a
violation of the loan and security agreement covering the land from which the rights are
being transferred is beyond the authority of the Department to determine. Testimony
indicates that the lease of the water rights associated with transfer application No. 3675 is
on a year-to-year basis. In the event that the FmHA foreclosed on the mortgage, the
Department understands that the water rights, although transferred, would remain part of
the property subject to the mortgage.

9) Because of the year-to-year lease of water, the transfer must be conditioned
to authorize the change in place of use and point of diversion for a similar period.

ORDER

It is therefore ordered that application for transfer No. 3675 be approved and the
same is hereby approved, subject to the following conditions and requirements:

1) Approval is effective until November 1, 1990, unless extended by the director,
Upon expiration of this approval or any extension thereof, the place of use and point of
diversion for water right Nos. 34-70804A, 34-7136 and 34-7169 shall revert to that existing
prior to the approval.

2) During the period of this transfer approval or any extension thereof, the use
of water on the lands originally licensed and the diversion of water from the original points
of diversion under water right Nos. 34-7080A, 34-7136 and 34-7169 is prohibited.

3) Prior to diverting water under this approval, a measuring device shall be
installed and maintained in good working condition as determined by the Department at the
point of injection into the canal and another shall be installed and maintained at the point
of re-diversion from the canal to the lands to be irrigated. The measuring devices shall be
of a type acceptable to the director of the Department.

4) This approval does not constitute an easement or right-of-way across the lands
of another; nor does it authorize the use of any canal, ditch, well or pipeline owned by
another.

5) The rate of diversion from the well located in the SW1/45W1/4, Section 21,
T4N, R26E shall not exceed 12.43 cfs and the rate of re-diversion from the canal to the

lands irrigated under this approval shall not exceed 8.49 cfs.

MEMORANDUM DECISION AND ORDER - 7



6) The rate of diversion under this approval shall not provide more than 0.02 cfs
per acre at the field headgate for the lands actually being irrigated pursuant to this approval
when combined with all other rights used on the same land.

7N This approval does not authorize the construction, reconstruction, or
modification of any well.

8) The wells in the SW1/4NW1/4, SEL/4NW1/4, Section 5, T4N, R26E from
which the rights to the diversion of water are transferred shall be rendered inoperable. The
means used by the applicants to render the wells inoperable shall be a method acceptable
to the director of the Department. Thereafter, the wells shall not be made operable again
until the director acknowledges in writing that a valid right exists to divert water from the
wells.

9) The director retains jurisdiction of this matter to extend the expiration date
of this approval upon written notice that the lease has been extended; and upon expiration
of the approval to order that the rights revert to the points of diversion and places of use
existing prior to the approval of transfer No. 3675.

10)  Approval of this transfer does not constitute the approval of the FmHA or
other entity holding a lien or mortgage on the water rights involved.

11)  Violation of the conditions of this approval shall be cause for the director to
void this approval.

It is further hereby ordered that the Proposed Order Denying Motion for Attorney's
Fees is adopted and issued as the Final Decision and Order regarding the motion for

attorney’s fees.

DATED this /5% day of [ Zregee , 1990.

R, KEITI HIGGING
Director

MEMORANDUM DECISION AND ORDER - 8



CERTIFICATE OF MAILING

1 HEREBY CERTIFY that on this the 22nd day of October 1990, true and correct
copies of the foregoing MEMORANDUM DECISION AND ORDER APPROVING
APPLICATION FOR TRANSFER NO. 3675 AND DENYING ATTORNEY’S FEES was

mailed, postage prepaid to:

Marshall Todd Perkes
Route 1, Box 110
Arco, ID 83213

Gary Slette

Nelson, Rosholt, Robertson,
Tolman & Tucker

Box 1906

Twin Falls, ID 83303-1906

Lewis Rothwell, Chairman

Big Lost River Irrigation Dist.

Box 205
Mackay, ID 83251

Juel and Michael Aikele
Route 1
Moore, ID 83255

Kent Foster

Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

LECK
Secretary/Records Manager
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDAHO

IN THE MATTER OF TRANSFER NO. 3675 ORDER ISSUING
OF WATER RIGHTS 34-7080A, 34-7136, PROPOSED MEMORANDUM
AND 34-7169 DECISION

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by this appointee, Norman C. Young » who conducted the hearing
or who hag read the record in this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Sec. 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701A
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decision as his final decision.

I.
EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.

IT.
BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party’s
exceptions are filed with the Director.

B. All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon the
responding party.
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III.

A, No oral arguments before the Director on the proposed decision
will be held wunless specifically requested by a party £filing
exceptions to the proposed decision and unless that request is
filed with the Director concurrently with the filing of that
party's exception.

B. If oral arguments have been properly requested by a party
filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right +to present oral argument in
response to the exceptions filed.

C. Oral arguments before the Director on exceptions to the
proposed decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-1701A. If oral

agruments are to be heard, the Director will, within a reascnable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arguments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

Iv.
CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2,

v,
FINAL DECISION

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a £final
decision adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall be
served on all parties.

Dated this 18th day of September r 19 20 .

R. KEITH HIGG
Director

MieRas gy |
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ATTACHMENT "A"

The three licenses, 34-7080A, 34-7136 and 34-7169%, appear
to show the two wells or points of diversion for these three
rights in T.3N., R.25%E., when, in fact, the wells are and
always have been in T.4N., R.26E.
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10 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT ,
PART 1 N

i

T
of Transter No, = .t ¢

* Page
3 g

x

o w ¥ [
, Ny
el

L

Name of applicant _ M. Todd Perkes, Juel Aikele & Michael Aikele Phone _(208)523-0620
Post Office address _zbolden, Kidwell, Halm & Crapo, P.0O. Box 50130, Tdaho Falls, ID 83405
A. PURPOSE OF TRANSFER

1. B Change point of diversion O Add diversion point(s) Change place of use
O Change nature of use O Change period of use O Other

2 Describe the reason for the proposed changes _rresent place of use of Perkes is in a set aside
program; pending application for permit of Aikeles for proposed place of use is involved

in a hopeless morass of litigation. This would provide a method for lepal diversion
of the Aikele well.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOQOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Mature Period of Use
{cfs/ac-ft) of Use

34-7080A 09/23/1974 2.67 Irrigation April 1 to Nov. 1

34-7136 03/26/1976 5.90 Irrigation April 1 to Nov. 1

34-7169 01/06/1977 45.48 Trrigation April 1 to Nov, 1

to

2. Total amount of water being transferred _12.65  cubic feet persecondand/for ___ . acre-feet per annum.
3. Source of water _Groundwater tributary to

4, Point(s) of Diversion:

Lot | % Y % | Sec. | Twp.| Rge County Local name for diversion

SW § SWw 21 | 4N, |26E.] Butte Aikele Well

5 Lands irrigated or place of use:

NE NW Y, SW SE

Twp.| Rge. | Sec. Totals

NEw|Nwuswu | sEul NEw ] nwwu|swu | sEw INEwlNw ] swn] sEw [NEw bnw e [swu | sEw
3N__ | 26K 6 40 |40 40 1[40 1401401401 40840] 40] 401 40 480
£ial k2R
&ﬂz‘ ‘.,‘_*.l:*.' Ly
R .f&;,(’::. §5.’;’,§ ﬂ
J‘!I‘—';Il' AL 1

:
LAY P ACOR

b,
3

T}

Lt o

Total acres 480
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PART 1

6 General Information.

a. Description of diversion system Well and mmmp.

b. Are the lands from which you propose to transfer the water nght subject to any hens, deeds of trust, mortgages, or

contracts? X Yes No. If yes, provide & notarized statement from the holder of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes

c. Describe the affect on the land now irngated if the piace of use 15 changed pursuant to this transfer.
This land is presently in a federal set aside program and is not being irrigated
so there will be no effect for the duration of the lease agreement between Perkes
and Aikeles.

d Remarks:
SEE. ATTACHMENT "'A"

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This 15 to certify that | have examined Application for Transfer of Water Rights No  _34=7080A/34.7136/34-7160

And said application 1s hereby APPROVEDN , subsect to the following mitations and conditions
PURSUA

3675 AND DENYING ATTORNEY.'S FEES -

Witness my hand this 22nd dg T""‘"‘”‘“ ey o, ﬁ@_j\w 90

CHIEF, WATER ALLOCATION BUREAU
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by

a. Decrese No. Decreed to
In case of vS.
dated n county of
b. License No. _34-7080A issued by the Idaho Department of Water Resources
¢ Claim No on file with the Idaho Department of Water Resources.
d. Transfer No which produced ttis nght,

2. Attath a copy of last year's tax notice for the property to which the water nght 1s appurtenant or other documents which
show ownership Label document as attachment A Check appropriate box below-

B Tax Notice O warranty Deed [J Other

3 Source of water _Groumdwater tributary to

4. Date or prionty _Septenber 23, 1974

5 Water s used for the following purpose

amount__2.67 cfs for __Irrigation purposes from April 1 to _Nov. 1
{cis/ac-ft)
amount for purposes from to
{cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
6 Total amount of water under night 2.67 cfs cubic feet per second and/or acre-feet per annum

. , (But see condition in license.)
7. Point(s) of Diversion:

Lot | W Y W | Sec | Twp | Rge. County Local name for diversion

SW NW | 5 |3N J25E | Putte

SE MW § 5 |38 I25E | Butte

8. Lands irngated or place of use:

NE Y NW SW 1y, SE
Twp. | Rge. | Sec Totals
NEAINWWL|SWY% ] SEMINEU|NWUYUSWYUISEY [ME | NW Y | SWu| SE%W [NE% ENW w I SW W | SEw
3N | 25E | 11 |40 | 40 | 40 | 40 160
RN I T
L, c.4f ol
el TRy BN | 1
FSART SURI I IV
oy R "
B o m e e 20181 BETES 160

9 Describe any other water rights used for the same purpose as described above




Page b4 of 10 PART 2 Transter No.

10. To your knowledge, has any portion of thhs water nght undergone a period of five or'more consecutive years of non-use?

_No yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{If the entire right is to be changed by the applicant, omit part 8 and C.)

1. amount for purposes from fo
(cfsfac-t)
amount for purposes from to —
(cts/ac-ft) -
amount for purposes from to

{cfs/ac-ft)
2 Point{s) of Diversion:

Lot Y a % | Sec | Twp |Rge County Local name for diversion

3. lLands irrigated or place of use:

T Rae. | sec NE % NW % SW % SE % Total
wp. ge. "INEw|NWR ]| SWU Y SEUINERINWUL|SWU I SE% INE%R|NW R SWu] SE% INEv INWw | swu | SEw% olals
Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT fomit if there is no change)

1. amount for purposas from to
(ctfs/ac-ft)
amount for purposes from to
{cts/ac-ft) '
amount for purposes from to

(cts/ac-ft)
2. Point(s) of Diversion:

Lot | % A % ] Sec. ] Twp | Rge. County Local name for diversion

3. Lands irrigated or place of use

NE % NW Y% SW Y, SE %

.1 Rge. )
Twp g Sec NEuNWU] SWR [ SERINERINwn] SWuSEw INEw| NwW X% [SW | SE% [NEW [NW % | SW Y4 | SE%

Totals

N

oy gl 1%30 ) o .

L“MW__ FotatuCres
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
{Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by

a. Decree No. Decreed to
in case of V5
dated in county of
b. License No 34-7136 1ssued by the ldaho Depariment of Water Resources,
¢ Claim No. on file with the ldato Department ot Water Resources
d. Transfer No. which produced this right

2. Attach a copy of last year's tax notice for the property to which the water right 1s appurtenant or other documents which
show ownership Label document as attachment A Check appropriate box below

Bl Tax Notice O warranty Deed O other

3. Source of water Groundwater tributary to
4. Date or priority . March 26, 1976

5 Water is used for the following purpose.

amount 5.5 ¢fs for _mgﬂlm___purposes from __Apl:ll_l_.___ to _Nov, 1
{cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-f)
6. Total amount of watet under nght 5.5 ¢fs cubn¢ feet per second and/or acre-teet per annum

, . (But see condition in license.)
7 Point(s) of Diversion:

Lot Vi Y ¥ | Sec. | Twp | Rge. County Local name for diversion

SWINd 15 3N _|25E | Butte

SE{NW |5 3N |25E | Butte

8. Lands rigated or place of use

NE % NW 1 SW SE Y
Twp.. Rge. ) Sec. MEwu | NWU|awu  sEu | NEw | Nwu]swun [ sEw [NeEw{nwu]lswu] sEv [NEw | Nw ] swu | SE U Totals
3 |25E 11 40| 40 { 4G | 40 i} 160
- 4 [
h * Total-acres o 160

9. Describe any other water nghts used for the same purpose as described above
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10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive ysars of non-use?

No i yes, describe

8. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{If the entire right 15 to be changad by the applicant, omit part B and C.}

1. amount for purposes from to
(cls/ac-f)
amount for purposes from to
{cfs/fac-t)
amount for purposes from to
{cts/ac-ft}

2. Point(s) of Diversion:

Lot Ya % | Sec. | Twp. | Rge. County Locai name for diversion

3. Lands irngated or place of use:

Tw Rge. | Sec NE % NW % SW % SE % Total
P ge. "Ineuinwnlswul sEntNEw  nwulswulSEY% INEn) Nww)swu ] SE% INEw [ Nw v | swwu | SE% olals
Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there ig no change)

1. amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft) +
amount for purposes from to

{cis/ac-ft)
2. Point(s) of Diversion:;

Lot Ya Ya % ] Sec.| Twp. | Rge. County Local name for diversion

3. Landsrrigated or place of use.

1
Two.| Rae. | Sec NE % NW % SW Y Yo Total
P. ge. "INEwINWU | Swi | SEENER] Nwu]SW® | SEu [NE W NW Y% v aw v SEu olais
e

v

a { L hE 2V \'
5

Total acres
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

Page -

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a Decrea No. Decreed to
in case of v§
dated n county of
b. License No. _34-7169 Issued by the idaho Department of Water Resources.
¢ Clair No on file with the Idaho Department of Water Resources
d Transfer No which produced this nght

2. Attagh a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A Check appropriate box below

Bl Tax Notice 3 warranty Deed O other

3 Source of water ___Groundwater tributary to

4. Date or priority January 6, 1977

5. Water is used for the following purpose

amount_4.48 cfs for _Lrrigation purposes from __ April 1 to _vov. 1
(cfs/ac-ft)
amount for purposes from 10
{cfs/ac-fl)
amount for purposes from to
(cfs/ac-ft)
6 Total amount of water under nght 4.48 cfg cubig feet per second and/or acre-feet per annum,

(But see condition in license.)
7. Point(s} of Dwversion:

Lot | % Y Yo | Sec | Twp [ Rge County Local name for diversion

SW 5 3N |25E) Butte

NW
SE | NW |5 |I3N |Z25E| Butte

& iLands irngated or place of uge;

NE Y% NW . SW % SE Y
Twp. | Rge. | Sec. NEw|NWU [ swu ] sEv | new] nwulswulsew [NEw | Nwn | swu| sEw [NEw Enww [ swu | sEw Totals
3N |25E | 11 40 1 40 40 [ 4D 160
, T F ;
i Total acres 160

9. Describe any other water rights used for the same purpose as described above




Page 8 of 10 PART 2 Transfer No,

10. To your knowledge, has any portion of thus water right undergone a pened of five or more consecutive years of non-use?

__N_Q____. i ves, describe

8. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(if the entire right 1s to be changed by the apphcant, omit part B and C )

1. amount for purposes from to
(cts/ac-it)
amount for purposes from to
(cfs/ac-ft)
amount tor purposes from to
{cts/ac-it)

2 Point(s) of Diversion:

Lot Y % 4 | Sec ] Twp.] Rge. County Local name for diversion

3. Lands irngated or place of use:

NE NW Y SW % SE Y
Twp.| Rge. | Sec. Tolals
NE%|{NWY | SWU | SEUENEL|NWU]ISWU [ SEW INEU|NWU|SWYU| SEW JNEUL|{NWYL | SWU | 5Ew%

Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT {omit if there is no change)
1. amount for purposes from to
{cts/ac-ft)
amount for purposes from to
(cfs/ac-1t) b
amount for purposes from ta
(cfesac-t)
2. Point{s) of Diversion:
Lot | % Va % | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irngated or place of use:
NE Y NW W 1
Twp. | Rge. | Sec. - 2 SW SE % Totals

NE% |WWu|SWu | SEWINEUI NW U] SWu | SE% INEW%W | NWY]ISW% | SE% INEWwINWU ] SW® | SEw

: 1]

o

L~

noy O
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map Indicating the new polini(s) of diversion and/or the new place of use for rights described
4n part 1. Clearly depict the land by sectlon, township and range number.

LBty e s g ——

T Bt it b U YR P b

i

i
I

|
o

P ey P

—— —— I el oo -»-g—-m- B — -~ o A e d— " R
] , ; -

J o . _ 4 _ __ . [SEE ATTACHED MAPS FOR CURRENT POINTS

C .OF DIVERSION AND PLACE OF USE AND FOR

3 i 'PROPOSED NEW POINT OF DIVERSION AND

| . _PLACE, OF USE. :

!

L S [PV FE -

1
3 2. e b e —— - - it o —_—
-t . e — S -
] { ! 1 t
3 i
' 1 f T
{ k 1 '
L — - e e "“.i" e e e e J - - _ - -
' ro :
} . i ]
i
iL + —- ——— P - _..; — —
P
I , § 1 E
i ¥ , |
o e e b e e e e e el e o L 3 -
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} | H
i ! ;
: : ‘
— - — F - e d e - o - - PR -
! {
il )
t N
— i — -— —— Eabadi TR £ — - —— - Reaaind ‘——»‘w‘—ﬁ-**
[ 4 ;
s .
! i : Cod
! i I
b oo e e I — e e _'I - - Mmoo, . = —
h ' -
i . T '
| |
| i :
! i e e e Rt e e o e e e d i < wet e b M amn x o e e mmre e e e e o

BCALE: 2 inches equa!l 1 mile, Draw plan in ink
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Transfer No < o - -

PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
(cfs/ac-ft)
to
to

2. Quantity and quality of return flows and location of discharge.

3. Descnbe effects on other water uses resuiting from the proposed change

{ heraby assert that no one will be injured by such change and that the change does not canstitute an enlargement in use
of the original right, The information contained in this application 1s true to the best of my knowledge.

I understand that any wilful misrepresentations made 1n this application may result in vondmg |ts approval

Q(Q,/@ﬂ =«// L / /Z—f /45%5,
(S:gnature f Applcant)
Subscribed and sworn to before me this ad day of _M%/ REW 72

PP A

(Notary Public)

rd
My commission expires /%/’(/4 Z

FOR DEPARTMENT USE ONLY

Transfercontans — . ______pagesand . __  attachments , .

Received by a7y, Date .~ -t ;?35 Protest filed by O\Yi‘ LR (7 -

Prelim. check by Fee “iﬂfﬁ = e Zpe | 4’—76 70405

Receipted by HOT Date — L A ~HC

Published n = : : s scEopies of protest farwarded by

Pub.dates - L7 S 2L -7 Hearing held by Date

Watermaster recommendation requested on (225 Ny é Recommended for [ approval O denial
rec’d S/~ 94 g;;‘; ;;?"Eﬂ:; ?‘,?-;‘E:H

Copy of transfer sent to Len holder

Rl ST



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO, 3675 OF ) PROPOSED ORDER
WATER RIGHT NOS. 34-7080A, ) DENYING MOTION
34-7136, and 34-7169 IN THE ) FOR ATTORNEY’S FEES
NAME OF M. TODD PERKES, JUEL )
AIKELE, and MICHAEL AIKELE. )

)

This proceeding is an action before the Department of Water Resources (IDWR) to
transfer the point of diversion and place of use of water right nos. 34-7080A, 34-7136 and
34-7169 in the name of M., Todd Perkes, Juel Aikele and Michael Aikele (applicants). The
application for transfer was filed by the applicants and is being processed by IDWR
pursuant to the provisions of L.C. § 42-222, The application was protested by the Big Lost
River Irrigation District and by 138 persons signing a petition delivered to IDWR by Mr.
Lawrence Babcock.

IDWR held a hearing on the protested application for transfer in Arco, Idaho on July
26, 1990, IDWR hearing officer Norman C. Young presided over the hearing. Attorney
Kent W. Foster represented the applicants at the hearing. The protestant irrigation district
was represented by Chairman Lewis Rothwell. Mr. Lawrence Bobcock acted as spokesman
for the signers of the protest petition.

At the hearing, counsel for the applicants moved the hearing officer for an order
requiring the protestants to pay the attorney’s fees incurred by the applicants for
representation at the hearing, alleging that the issues raised by the protestants were
frivolous. The hearing officer took the motion for attorney’s fees under- agdvisement and

P
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invited briefs to be filed by counsel for the parties. Counsel for protestant Lawrence
Babcock filed a brief in opposition to the applicants’ motion for attorney’s fees on August
6, 1990. Counsel for the applicants subsequently filed a brief in support of the motion for
attorney’s fees.

In support of the motion, applicants assert that the protestants presented no evidence
at the hearing to support any of the five grounds for protest and that the protestants had not
even engaged in any investigative effort to obtain information in support of the allegations
of the protest. The applicants conclude that the apparent reason for the protests is to
harass, cause delay, and cause unnecessary expense to the applicants. The applicants
consequently seek an award of attorney’s fees before IDWR for being compelled to defend
against the alleged unmeritorious and unsupported protests filed in this matter.

Applicants argue that the protests are frivolous and without foundation within the
meaning of Rule 54(e)(1) of the Idaho Rules of Civil Procedure. Applicants state in their
brief that they felt compelled to make a request for attorney's fees before IDWR so as not
to be deemed to have waived a claim for attorney’s fees in the proceeding before the agency
if and when the case is reviewed by the district court on appeal.

Applicants further cite the case of Stewart v, Dept. of Health & Welfare, 115 Idaho
820, 771 P.2d 41 (1989) as authority for an administrative agency such as IDWR to award

attorney’s fees. The protestants in turn have cited the case of Idaho Power Company v.

Idaho Public Utilities Commission, 102 Idaho 744, 639 P.2d 442 (1981) in support of their
position that IDWR does not have the authority to award attorney’s fees.

The Idaho Power case decided the issue of whether the Idaho Public Utilities
Commission (TPUC) has the authority under s:é@ﬁ\: }aw to- award attorney’s fees in a

PROPOSED ORDER DENYING
MOTION FOR ATTORNEY’S FEES - 2
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proceeding before the Commission in connection with the federal Public Utility Regulatory
Policies Act of 1978 (PURPA). The Court began its analysis citing the general rule that an
administrative agency such as the IPUC or IDWR "has no jurisdiction other than that which
the legislature has specifically granted to it." 102 Idaho at 750. The Court also cited with
approval a second general rule providing that "attorney fees cannot be recovered in an
action unless authorized by statute or by express agreement of the parties." Id. Finding an
absence of specific statutory authority for the IPUC to award attorney’s fees in the
proceeding before it, the Court held that the Commission lacked such authority. Id. at 751.

The applicants in their supporting brief have not cited any statutory authority
empowering IDWR to award attorney’s fees in a proceeding before it, and the agency is not

aware of any such authority. The applicants rely solely upon the holding in Stewart v. Dept.

of Health & Welfare, supra, to support their motion for an award of attorney’s fees.

The Stewart case began as an action before the Idaho Personnel Commission brought
by two employees of the Idaho State School and Hospital who were dismissed from their
employment. The Personnel Commission ordered the employees reinstated and also
ordered full back pay and the restoration of all employment benefits. In addition, the
Commission stated in its order that the employees should be awarded attorney’s fees in the
action but that the Commission had no authority to make such an award.

The employees thereafter filed an appeal with the district court solely from the
portion of the Commission’s decision denying them costs and attorney’s fees. The district
court affirmed the Commission’s decision, finding no statutory authority for the Commission
o make an award of attorney’s fees. The Supreme Court reversed, relying upon a broad

construction of the language of 1.C. § 12-117 which providgzs.iﬁ ];')_ei',tlipént part as follows:

'I "
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12-117. Attorney fees, witness fees and expenses awarded in
certain instances.-- (1) In any administrative or civil judicial
proceeding involving as adverse parties a state agency and a
person, the court shall award the person reasonable attorney’s
fees, witness fees and reasonable expenses, if the court finds in
favor of the person and also finds that the state agency acted
without a reasonable basis in fact or law.

The Stewart proceeding before the Personnel Commission came within the purview
of section 12-117 because the administrative action involved as adverse parties a state
agency, i.e., the Department of Health and Welfare, and the two employees discharged
from the State School and Hospital. When these circumstances occur, the statute provides

that "the court shall award the person reasonable attorney’s fees . . . if the court finds in

favor of the person and also finds that the state agency acted without a reasonable basis in
fact or law."

In construing section 12-117, the three-justice majority was torn by the apparent
anomaly presented by the statute which would allow a litigant who lost at the administrative
level but won on appeal to be awarded attorney’s fees by the court, whereas a litigant who
won before the administrative tribunal would not be in a position to be awarded attorney’s
fees. The majority opinion, therefore, in effect interprets the word "court” in L.C. § 12-117
to mean "court or administrative agency.”

Even applying the Stewart court’s broad reading of I.C. § 12-117, IDWR is not
authorized to award attorney’s fees to the applicants in the present proceeding. The

Stewart decision could at most authorize IDWR to award attorney’s fees in a proceeding in

which at least one of the adverse parties is a state agency and the Director determines that
the state agency acted without a reasonable basis in fact or law. None of the protestants
in the pending matter before IDWR is a state agency within the meaning of 1.C. § 12-117.

PROPOSED ORDER DENYING
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IT IS, THEREFORE, HEREBY ORDERED that the applicant’s motion for an
award of attorney’s fees before IDWR in this proceeding is denied.

7H
DATED This /7 “day of September, 1990.

NORMAN C. YOU Lj'f\’;
Hearing Officer

PROPOSED ORDER DENYING *'
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this the 18th day of September, 1990, true and
correct copies of each of the foregoing PROPOSED ORDER DENYING MOTION
FOR ATTORNEY’S FEES were mailed, postage prepaid to:

Marshall Todd Perkes
Route 1, Box 110
Arco, ID 83213

Gary Siette

Nelson, Rosholt, Robertson,
Tolman and Tucker

Box 1906

Twin Falis, ID 83303-1906

Lewis Rothwell, Chairman

Big Lost River Irrigation Dist.

Box 205
Mackay, ID 83251

Juel and Michael Aikele
Route 1
Moore, ID 83235

Kent Foster

Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

S

JO I SCHULTZ
etary/Records Manager .




BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE
STATE OF IDAHO
IN THE MATTER OF TRANSFER NO. 3675 ORDER ISSUING

)
OF WATER RIGHTS 34-7080A, 34-7136, ) PROPOSED MEMORANDUM
AND 34-7169 ) DECISION
}

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by this appointee, Norman C. Young ., who conducted the hearing
or who has read the record In this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Sec. 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701lA
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decisgion as his final decision.

I.
EXCEPTIONS

A, To be considered by the Director, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.
IT.
BRIEFS

A, Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party’s
exceptions are filed with the Director.

B. All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptlon$ were' swpﬁgd upon the
responding party. o

.‘I
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III.

A. No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party filing
exceptions to the proposed decision and unless that request is
filed with the Director c¢oncurrently with the filing of that
party’s exception.

B. 1f oral arguments have been properly requested by a party
filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right to present oral argument in
response to the exceptions filed.

C. Oral arguments before the Director on exceptions to the
proposed decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-1701A. If oral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arguments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

V.
CERTIFICATE OF SERVICE

All exceptions, briefs, regquests for oral argument and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2.

V.
FINAL DECISION

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a final
decision adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall be
served on all parties.

Dated this 13th day of August , 1% 90 .

R.” KEITH HIGG

Director
A
A&Q;}ﬁ
#3“}%‘;§ﬁlg
b
:$ 739 ;
.ff ' 0 r"
/
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Transfer No. 3675

of Water Rights 34-7080A, 34-7136,
and 34-7169 in the Names of

M. TODD PERKES, JUEL AIKELE,
and MICHAEL AIKELE and the
Cease and Desist Order issued by the
Department on June 22, 1990

PROPOSED MEMORANDUM
DECISION AND ORDER

R il Tl S g W Y

On February 14, 1990, M. Todd Perkes, Juel Aikele, and Michael Aikele
("Applicants") filed application for transfer No. 3675 to change the point of diversion and
place of use of water right Nos. 34-7080A, 34-7136, and 34-7169. Approval of the
application was protested by the Big Lost Irrigation District ("BLID") and by 138 persons
signing a petition delivered to the Idaho Department of Water Resources ("Department”)
by Mr. Lawrence Babcock.

On June 22, 1990, the Department issued an order to Don A. Aikele, Juel Aikele,
and Michael Aikele to cease and desist irrigation of land within the §1/2 of the SW1/4 of
Section 6, T3N, R26E, BM until a right to do so is obtained or identified. Subsequent
correspondence from Mr. Kent Foster, attorney for the Aikeles, indicated that the order
would not be complied with and requested approval of application for transfer No. 3675
which, if approved, would authorize irrigation of the land that is the subject of the order to
cease and desist. In response, the Department set a combined hearing to consider the
application for transfer and the cease and desist order.

The hearing was held on July 26, 1990, in Arco, Idaho. The Applicants and
recipients of the order to cease and desist were represented by Mr. Kent Foster. Protestant
BLID was represented by Chairman Lewis Rothwell. Mr. Lawrence Babcock acted as

P = .
spokesman for the protest petition signers. Other petition sinées in attendance Wvere given



the opportunity to ask questions and present testimony. At the hearing, Mr. Foster entered
a motion seeking a ruling from the Department to require the protestants to pay attorney
costs of the Applicants alleging that the issues raised by the protestants were frivolous and
without merit. This issue was bifurcated from the other issues allowing a schedule to be
entered for briefing the issue of payment of attorney costs, while allowing the record to be
closed concerning the other issues of the hearing.

The hearing officer, having heard the testimony and having reviewed the exhibits, the
hearing record and applicable law, proposes the following findings of fact, conclusions of
law, and order:

FINDINGS OF FACT

1) The rights proposed to be changed by application for transfer No. 3675 are
recorded with the department as follows;

License No. 34-7080A authorizes the diversion of 2.67 cubic feet per second ("cfs")
of ground water from wells located in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T3N,
R25E for the irrigation of 160 acres located in the NE1/4 of Section 11, T3N, R25E. The
priority date is September 23, 1974.

License No. 34-7136 authorizes the diversion of 5.50 cfs of ground water from the
same wells listed for right No. 34-7080A for the irrigation of 160 acres in the NW1/4 of
Section 11, T3N, R25E. The priority date is March 26, 1976.

License No. 34-7169 authorizes the diversion of 4.48 cfs of ground water from the
same wells as the above listed two rights for the irrigation of 160 acres in the SE1/4 of
Section 11, T3N, R25E. The priority date is January 6, 1977.

Each of the licenses is conditioned that when combined with the other two rights it
"shall not provide more than 12.43 cfs at the points of diversion and shall not exceed 8.49
cfs at the point of re-diversion located within the SE1/4NE1/4, Section 11, T3N, R25E."
Each of the licenses also has the following condition:

This right in no way grants any right-of-way or easement across the land of
another.

PROPQOSED MEMORANDUM
DECISION AND ORDER - 2 O TN
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Licenses 34-7136 and 34-7080A have the following condition:

This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

License 34-7169 is conditioned as follows:

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the lands

identified above.

2) Applicant Perkes testified that the actual location of the point of diversion for
each of the licenses is in the SW1/4NW1/4, SE1/4ANW1/4, Section 5, T4N, R26E, and that
the location has not been changed from that existing prior to issuance of the licenses.
Licensing field examinations in the records of the department agree with the testimony.

3) Application for transfer No. 3675 proposes to change the location of the point
of diversion of each of the licenses to the SW1/4SW1/4, Section 21, T4N, R26E, a location
approximately 3 miles south and 1 mile east of the present actual point of diversion. The
application proposes to divert 12.65 cfs for the irrigation of 480 acres in the S1/2N1/2, §1/2,
Section 6, T3N, R26E. The new place of use is approximately 1/2 mile north and 1 and 1/2
mile east of the present place of use for the licenses.

4) Notice of application for transfer No. 3675 was advertised in the Arco
Advertiser and the Challis Messenger on April 19 and 26, 1990. The protests of BLID and
the signed petition were timely received prior to the protest date of May 7, 1990.

5) The following issues were raised concerning application for transfer No. 3675:

-Whether other rights will be injured by the change.
-Whether the change will result in an enlargement in use of the rights.
-Whether the change is in the local public interest.

-Whether the change is consistent with the conservation of water resources in the
state of Idaho.

-Whether the rights sought to be changed have been confirmed by license and can
be changed under Section 42-222, Idaho Code.

PROPOSED MEMORANDUM
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6) The following issues were raised concerning the cease and desist order:
-Has the §1/25W1/4, Section 6, T3N, R26E been irrigated this season without a
valid water right?

-Have the Aikele’s continued to irrigate the S1/2SW1/4, Section 6, T3N, R26E
after service of the order to cease and desist?

-Should the Department seek enforcement of the order to cease and desist?
-Is the proper forum for considering the order the district court?

7) The hearing officer included in the hearing record a letter submitted by David
A, Flesher, Acting County Supervisor of Farmers Home Administration, USDA, indicating
FmHA holds a lien on the water rights of transfer No. 3675. Mr. Flesher indicates that
transfer of the rights from the mortgaged property would be a violation of the loan and
security agreement, and he asks that the processing of the transfer be suspended until
concurrence of FmHA is received.

8) Applicant Perkes testified that the water rights proposed to be changed by
application for transfer No, 3675 were used until two years ago when the lands were placed
in a year-to-year federal set-aside program.

9) Applicant Perkes testified that he owns the water rights to be changed by
transfer No. 3675 and the land to which these rights are appurtenant. The Applicants
testified that they had entered into an agreement allowing the Aikeles to use the water
rights as proposed in transfer No. 3675 on an annual basis with the right to continue on a
year-to-year basis.

10)  The well to which the rights would be transferred has been used for 8 to 10
years. Juel Aikele testified that less than 12.65 cfs can be diverted from the well as
presently constructed.

11)  The Big Lost River Basin is in a fourth consecutive season with much below
average rain and snowfall. As a result, ground water levels have declined throughout the
basin and streamflows have decreased. Information is not currently available to determine

the extent to which the operation of specific wells has had an effect upon the streamflow

PROPOSED MEMORANDUM S : ,ﬁf:?
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and upon ground water levels.

12)  Approval of the application for transfer will not increase the rate or volume
of ground water diverted nor increase the acreage irrigated under existing rights.

13) The S1/2SW1/4, Section 6, T3N, R26E, has been irrigated this season without
a valid water right and irrigation has continued following service of the order to cease and
desist.

14)  One or both of the wells from which the water rights are sought to be
transferred have been pumped this season for use on land for which the wells are not an
authorized point of diversion.

CONCLUSION OF LAW
1) Section 42-222, Idaho Code, provides, in part, that:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions,
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right,
and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public
interest as defined in section 42-203A(5), Idaho Code; except
the director shall not approve a change in the nature of use
from agricultural use where such change would significantly
affect the agricultural base of the local area.”

2) Approval of application for transfer No. 3675 with appropriate conditions will
not result in injury to other rights.

3) Approval of application for transfer No. 3675 with appropriate conditions will
prevent an enlargement of the original rights.

4) Approval of application for transfer No. 3675 is in the local public interest and
is consistent with the conservation of water in the state of Idaho.

5) Water has been used on the S1/2SW1/4, Section 6, T3N, R26E, without
having a valid water right, and the irrigation of this parcel has continued after receipt of an
order issued by the Director pursuant to Section 42-351, Idaho Code, to cease and desist.

6) Section 42-351(1), Idaho Code, provides that:
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If the director of the department of water resources finds, on
the basis of available information, that a person is diverting
water from a natural water course or from a ground water
source without having obtained a valid water right to do so or
is applying water not in conformance with the conditions of a
valid water right, then the director of the department of water
resources may file an action seeking injunctive relief or may
issue an order directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law
or of any existing water right. A cease and desist order may
direct compliance with applicable law and with any existing
water right or may provide a time schedule to bring the
person’s action into compliance with applicable law and with
any existing water right.

7) Section 42-352(1), Idaho Code provides that:

Any person who willfully violates any cease and desist order
issued under chapter 3, title 42, Idaho Code, after the same has
been served on that person shall be subject to a civil penalty to
be imposed by the director of water resources not to exceed
one hundred dollars ($100) per diversion for each calendar day,
or any part of a calendar day, following service of the cease and
desist order in which the illegal diversion or use of water
occurs. The director of the department of water resources shall
have the authority to file an action in the appropriate district
court to recover said civil penalties.

8) The issue of whether a transfer of the subject water rights constitutes a
violation of the loan and security agreement covering the land from which the rights are
being transferred is beyond the authority of the Department to determine. Testimony
indicates that the lease of the water rights associated with transfer application No. 3675 is
on a year-to-year basis. In the event that the FmHA foreclosed on the mortgage, the
Department understands that the water rights, although transferred, would remain part of
the property subject to the mortgage.

9) Because of the year-to-year lease of water, the transfer must be conditioned

to authorize the change in place of use and point of diversion for a similar period.

PROPOSED MEMORANDUM
DECISION AND ORDER - 6



ORDER

It is therefore ordered that application for transfer No. 3675 be approved and the
same is hereby approved, subject to the following conditions and requirements:

1) Approval is effective until November 1, 1990, unless extended by the director.
Upon expiration of this approval or any extension thereof, the place of use and point of
diversion for water right Nos. 34-7080A, 34-7136 and 34-7169 shall revert to that existing
prior to the approval.

2) During the period of this transfer approval or any extension thereof, the use
of water on the lands originally licensed and the diversion of water from the original points
of diversion under water right Nos. 34-7080A, 34-7136 and 34-7169 is prohibited.

3) Prior to diverting water under this approval, a measuring device shall be
installed and maintained in good working condition as determined by the Department at the
point of injection into the canal and another shall be installed and maintained at the point
of re-diversion from the canal to the lands to be irrigated. The measuring devices shall be
of a type acceptable to the director of the Department.

4) This approval does not constitute an easement or right-of-way across the lands
of another; nor does it authorize the use of any canal, ditch, well or pipeline owned by
another.

5) The rate of diversion from the well located in the SW1/4SW1/4, Section 21,
T4N, R26E shall not exceed 12.43 cfs and the rate of re-diversion from the canal to the
lands irrigated under this approval shall not exceed 8.49 cfs.

6) The rate of diversion under this approval shall not provide more than 0.02 cfs
per acre at the field headgate for the lands actually being irrigated pursuant to this approval
when combined with all other rights used on the same land.

7 This approval does not authorize the construction, reconstruction, or
modification of any well.

8) The wells in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E from

which the rights to the diversion of water are transferred shall be rendered inoperable. The

85w
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means used by the applicants to render the wells inoperable shall be a method acceptable
to the director of the Department. Thereafter, the wells shall not be made operable again
until the director acknowledges in writing that a valid right exists to divert water from the
wells.

9) Applicants Juel Aikele and Michael Aikele shall pay into the enforcement
fund of the Department a penalty of $100 per day for each day that the well in the
SW1/45W1/4 Section 21, T4N, R26E was operated after receipt of the cease and desist
order and prior to the date of the hearing on July 26, 1990, Unless the applicants provide
documentation to show otherwise the penalty will be based upon continuous pumping during
the period. This transfer approval shall become void unless the penalty due is paid to the
Department by August 31, 1990.

10)  The director retains jurisdiction of this matter to extend the expiration date
of this approval upon written notice that the lease has been extended; and upon expiration
of the approval to order that the rights revert to the points of diversion and places of use
existing prior to the approval of transfer No. 3675.

11)  Approval of this transfer does not constitute the approval of the FmHA or
other entity holding a lien or mortgage on the water rights involved.

12)  Violation of the conditions of this approval shall be cause for the director to
void this approval.

DATED this f day of August, 1990,

Moo © A e

NORMAN C. Y()UNW
Hearing Officer

=tr
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CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this the 13th day of August,
1990, true and correct copies of the foregoing ORDER ISSUING
PROPOSED DECISION and PROPOSED MEMORANDUM DECISION AND ORDER, were
mailed, postage prepaid to:

Marshall Todd Perkes Juel and Michael Aikele

Route 1, Box 110 Route 1

Arco, ID 83213 Moore, ID B3255

Gary Slette Kent Foster

Nelson, Rosholt, Robertson, Holden, Kidwell, Hahn & Crapo
Tolman and Tucker Box 50130

Box 1906 Idahe Falls, ID 83405

T™win Falls, ID 83303-1906

Lewis Rothwell, Chairman Lawrence Babcock

Big Lost River Irrigation Dist. Box 66

Box 205 Moore, ID 83255

Mackay, ID 83251

| j;? m//\“ 7/ {,/&Mf,/é,/

"RETA (1. FLECK
Secretary/Records Manager




AFFIDAVIT OF PUBLICATION

al the Arco Advertiser, a weekly newspaper of
general circulatien, published weekly at Arco, idahn,
aince March, 1809, do solemnly swear that a copy of
this notice, per chpping atteched, was published
weekly m the regular and entire issue of sad
newspaper, and not in any supplement thereot,

for -2

consecutive weeks, commencing with

,[)/J‘,ai ( 19 /97¢

the 1ssue dated

and endmng with the;sy»e cated
] “,( 26, 1G97¢
? /7

il T g n’««f(_,

STATE OF IDAHO

COUNTY OF BUTTE

On this ‘9\7 doy of AP‘\:

n the year of (CZ CZO, before me, a Notary Publig,

personally appeared

Ccr: [(%w— (ZP«t é7<:cz= QK

known or identified ta me 10 be the person whose
name subscribed to the within instrument, and being
hy me first duly swaorn, declared that the statements
therein are trug, and acknowledged to me that he
executed the same

et
14 /AVA
Notary Public for Idaho

Resnling at /'? e e ;I 0»
[ A~17 2/

My COMMISSION expIres

(I

W3 B oouiegs

{ < e Z(f € Jv} beee z__UcP E‘b\'l\le‘&'L[\Ct Office

L N

NOTICE OF PROPOBED b
' CHANGE OF A WATER RICHT . ‘
NO. 34-7060A/34-7138/34-7T189 |
Notice 18 herchy given that M. TODD
PERKES, JUEL' & MICHAEL
' , have applied to the De
' Regources to CHANGE A POINT OF DI-'
} VERSION & PLACE OF USE of: the wa-
tcrs nr a QROUNDWATER source. The
t to be changed is evidenced -
by ucs SE NO.'S 34-7080A, 34-7138,,
& 34-7169 and recorded as follows:
" POINT OF DIVERSION: SWNW BENW
& 5T 3N R25E, BUTTE COUNIY
NO. 34-7080A 7. -8 g 3 uiid
| AMOUNT: 2.67 CFS ..
L e to irvigate 160 acre
The water {8 B
m April ‘1 to November 1 wlthin
NE%SIITGNR!Z&B.B.M. ' fm 2 LS :
'NO. 34-7136 " i
AMOUNT: 5.6 CFS' i
! PRIORITY: MARCH 26 1976 s
The water 18 are tolrrlgate 160 acres’

T

‘from Aprl 1 to 1 within the!
NW%SIITSNR'&&E BM VL .zr-ﬁ"‘
NO. 34-7189 Ve iffw

AMOUNT: 4.48 CFS
PRIORITY: JAN. 8, 1977 ' " * ', |
4 Thewater is used to Urrigate 160 acres’
'from Aprl 1 to November 1 within the
SE% S 11 T3N R25E, BM,
t  TO BE CHANGED AS FOLLOWS:, LR
{  The water will be diverted within the:-
SWSW & 21 T 4N R 26E and used to irri-
mmuuhmuwwwsnse'raﬂ
26E BM, i ' . the LY
proteats
change mult beum.wnh m
Department: of Water Rnauureea.mlso
Shoup Ave., Idaho Falls, 11)83401. mor
before MAY 7, 1980. . - l‘
R.Keith}nwmon o "!3"".#?;'?% i
 Director ¢, 7 - gt e
¢ Published inthe ARCO ADVERI‘LSER
an APRIL 19 & 26, 1990,

e,

]
e

Ll - e e % o
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AFFIDAVIT OF PUBLICATION
State of Idaho, County of Custer, ss:

/0/4 fﬂ&f'ff' ﬂ[r/c’s , Publisher of

the Challis” Messenger, a weekly newspaper,
published at Challis, Idahe, do solemnly swear
that the notice hereto attached and made a part
hereof, was published 1n the regular and entire
1ssue of the Challis Messenger for

consecutjve weeks, commencing with the issue

dated 19-99__ and ending with the
issue dated IM s Ig_ﬁa_
STATE OF IDAHO )

COUNTY OF CUSTER )

On this _z:?_L day of W ___1n

the yearof __ 4 _ before me, a Notary Public,

personally appeared Hd{’ﬁﬂ/d% //?Z/"/{S

known or identified to me to be the person whose
name subscribed to the within instrument, and
being by me first duly sworn, declared that the
statementstherein aretrue, and acknowledged to

me that he executed the same.
o

W

Notary Public for [daho ' ~
Residing at

v

My commission expires: _//7/F=_

Qec\.r'- et
S sourcog

NoTice Tk 'ﬂﬂﬁmﬁ‘cmm
OF AWATZRRIGHT NO.
34-7080A/34-7138/34-7169 ..
Notice is hereby given that M.
TODD PERKES, . JUEL & MI-
CHAEL AIKELE have applied to’
the Department of Water Resourc-
es to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the
waters of a GROUNDWATER
source, The right scught to be
changed is evidenced by LICENSE
NO.'S 34-7080A, 34-7136, & 34-
7169 and recorded as follows: .

POINT OF DIVERSION: SWNW
SENW 5 5T 3N R 25E, BUTTE
COUNTY . . ‘

NO. 34-7080A AMOUNT. 2.67
CFsS PRIORITY: SEPT. 23, 1974

The water Is used to irrigate 160
“acres from April 1 to November 1. -
within the NW1}4 S 11 T 3N R
25E, B.M.
¥ NO. 34-7136 AMOUN’I‘ SSCFS r
PRIORITY: MARCH 26, 1976 '
- The water is used to irrigate 160 ~
acres from April 1 to Novernber. 1.
within - the NW1/4-S 11 T 3N R
25E, B.M.

NO. 24-7169 AMOUNT: 4.48
CFS PRIORITY: JAN. 6, 1977 -

The water Is used to irrigate 180
acres from April 1 to Novernber 1 °
within the SEII4 3 11 T 3N R
25E,BM. . ‘
TO BE CEANGEDA.S FOLLOWS: !

The water will be diverted within
the SWSW S 21 T 4N R 26E and
used to {rrigate 480 acres within
the S51/2N1/2 S1/2 S 6 T 3N R
26E,B.M. - _ :

Any protests against the pro-,
posed change must be filed with _
the Idaho Department of Water Re-~
sources, 150 Shoup Ave., Idaho.”
Falls, ID, 83401, onor before MAY
7, 1990, -

R Kdﬁ‘x‘l‘ligg‘lnson, Director

Pub: April 19 & 26, 1990.



))) State of idaho

) Department of Water Resources

) WATER RIGHT LICENSE

) License of Water Right No. 34-7080 B Priority September 23, 1974 4pqune 9-33 cfs

,)} THIS IS TO CERTIFY, that John E. McAffee

) of Arco, Idaho _, has complied with the terms and conditions of Permut

D No. 34-7080 B issaed purswant to Application for Permit dated September 23, 1974

))) and has submitted proof to the Department of Water Resources on __February 13, 15979

that he has applied water to a beneficial use, an exammnation by the Department wndicates that the works have a

))) capaaity for the dversion of __ 9.79 Cfs of water from 9 Qrounqwater source

3

))) trbutary to ,and that the perrmit holder has applied to a beneficial vse and

))) established 2 night 1o use water as follows.

) Beneficial Use 2" Period of Use Rate of Diversion Annual Yolume

50 Irrigation from _Apri]:l to November 1 ar 5.33 efsand 858.0 acre feet
Ty - P Y

¢ from ___ to__ 8t " ofs and

) from _ to at efs and o
5 (both dates inclusive)

)) Subject, however, to the conditiop that no more than 9.33 ¢fs _ of water be diverted at any one time, and
)}) that the amount of water so diverted and to which such nght 1 entitled and confirmed is for the purpose
) aforementioned and 15 Hmited to the amount which can actually be beneficially used and shalt not exceed

)”) 858.0 acre feet per year, said waters to be diverted wathin the_ SWhaNEY%, Section 32, Twp.

)
;); 5N, Rge. 26F m the County of _Butte

— e e—— e

-))) Descnption and logation of place of use:

)) ) NEW% NwW SwWihi SE%
Twp. | Range See.,

) ” Totals
))’ NEN] Nwitd Swid ses| MEw] Nwid sw| SEw | MEW NWY SWik SEW] NE® mw.! SW| SE.

4

% N l25E ) 12] | . 40140 ] 40| 40/ 31) 32|31 32 286

(98
236 ((‘

Total number of acres wrrigated
)

) NOTE: Modifications to ar vanunce from this license must be made within the luaus of Sectiun 42-222, Idaho o {
Code, or the applicable fdaho Law This nght may be forfeited by tive years of nan-use

)) ; The right to the use of the water hereby confirmed 15 1estricted and appurtenant to the lands or place of use ‘(

herei@rlbcd. and s subject to all prior water rights, as provided by the laws of [daho M ¢

h
al and signature of the IDirecter, affixed ar Boise, [daho, this — — day of f(g
fﬂ/hf 19 83 7 (-‘




Form 211 . ‘ ldent. No _ S+-7080 B

2/80
STATE OF IDAHO
s
- f}-{:a ‘ f‘ e ’ ,f

APPLICATION FOR AMENDMENT OF A PERMIT
To change the point of diversion and/or the place of use.
Comes now John E. McAffee _ Phone___
of {address) —Bartington-H- 83231 R“\' 4 Bex zc Avce IO, and represents to the

Director of the |daho Department of Water Resources.

That he is the owner and holder of Permut to Appropriate the Public Waters of the State of !daho

Na. 34-7080 B , and requests that the permit and permit map be changed as follows:
1. Pointof diversion: SW % NE % Section 32 Township 5N Range 26E  B.M,
Countyof Butte  Other points of diversion.

2. Period and nature of use (irrigation, domestic, stockwatering, industrial, etc.)

Amount _5.33 for irrigation purposes from _4/1 to 11/1 (both dates inclusive)
(efs of A% SEROERKATRKRAK
Amount for B _  purposes from to (both dates inclusive)

{cfs or acre feet per annum}

Amount for _ purposes from to {both dates inclusive)
(cfs or acre feet per annum)

Amount for purposes from to (both dates inclusive)
(cfs or acre faet per annum}

3. Place of use or land to be irrigated:

NE% NW% SW SEY%

TWP | RGE | sEC TOTALS
NE% [Nwyil swa] sEv [NEvalNwia] sw [sE | NEvdnw i [sw] sEt | nEv | nwia] swi|sEv

3N 25E 1?7 40| 401 401 404 31| 32% 31| 32 2846

Total number of acres to be irrigated = 286
4, a. Who owns the property at the point of diversion? BDLM Lease

b.  Who owns the land to be irrigated or the place of use? __W_

c. E!f the property is owned by a person other than the applicant, describe the arrangement enabling the

L=3pplicant to make this filing" ~
b
% - : . :




Complete the following map by showing land and point of diversion as proposed by this amendment.

Show 40-acre subdivisions, townships, ranges and ditches.
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Scale® 2 inches squal 1 mile

That no one will be injured by such change, and that such change will be made at permit holder’s own risk.

Signed at _MIJQLG’ F’qu,s ,this A&~ day of

19 ¥3

Ll
{Signature)

FOR DEPARTMENT USE ONLY

Preliminary check by i ;C/ Fee = $20.00

MA
Publication prepared by Date

Publication dates

__ _APPROVE the above Application for Amendment of Permit No. 34-7080 B,

-

§

ess my hand this Z___ _

Receipted by _.812 Date %ﬂmﬁ%ﬁq/

Published in _

, of the Department of Water Resources hereby

day of

Director

Q

The
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State of Idaho

Department of Water Resources

WATER RIGHT LICENSE

License of Water Right No. 34-7080A Priority September 23, 1974 Amount 2,67 cfs
THIS IS TO CERTIFY, that _Marshal Todd Perkes o

of Arco, Idaho . has complied with the terms and conditions of Perrmt

No. __ 34-7080A issued pursuant to Apptication for Permit dated _9€Pptember 23, 1974 ,

and has submitted proof to the Department of Water Resources on __February 13, 1979

1

that he has applied water to a beneticial use. an examination by the Department indicates that the works have a

capacity for the diversion of 12.43 c¢fs of water from @ groundwater source

1

tributary to . and that the permut holder has applied to a beneficial use and

established a right to use water as follows

Beneficial Use Period of Use Rate of Diversion Annual Volume
Irrigation from April 1l to November 1 at 2.67 cfsand 480.0 acre feet
from 10 at efs and
from to at cfs and
(both dates inclusive)
Subject, however, to the condition that no more than 2.67 cfs of water be diverted ;fany one time, and

that the amount of water so dwverted and to which such nght 1s entitled and confirmed is for the purpose
aforementioned and 1s lmited to the amount which can actually be beneficially used and shall not exceed

480.0 acre feet per year, sad waters to be diverted withun the SWaNWy%, SELNWS, Section 5,

Twp. 3N, Rge, 25F in the County of  Butte

Deseription and location of place of uge

NEW MW SWis SE%
Twn Range Sec. Totals
NEME NWH SWikl SEWe; NEY] NWX| SWiii SEL | MEYsl NW Syl SEME NEW| NWYK| SWi] SEW
SN | 25F | 11 {40; 40}40; 40 160

Total number of acres wrigated _,]-_ES_Q_.__

This right when combined with Rights 34-7136 and 34-7169 shall not provide more
than 12,43 cfs at the points of diversion and shall not exceed 8.49 cfs at the
point of rediversion Tocated within the SEYNLY%, Section 11, Twp. 3N, Rge. 25E.
This right in no way grants any right-of-way or easement across the land of
another.

This right shall not provide more than 0.02 cfs per acre for the lands identified

abo&%’I‘E: Modifications to or variance from this license must be made within the hmits of Section 42-222, Idaho
Cade, or the applicable Idaho Law. This right may be forfeited by five years of non-use.
The right to the use of the water hereby confirmed s restricted and appurtenant to the lands or place of use
herein described, as provided by the laws of [daho.
Witness the seal and signature of the Director, affixed at Bowse, Idaho, this L? 7 e day of
_Septemper 19 82

1/ ~
Slora— O Aoty
Acting for theDirector ; O

L




Form 211 . . Ident. No. 34-7080 A

2/80
STATE OF IDAHO
LICENSING bl
APPLICATION FOR AMENDMENT OF A PERMIT
To change the point of diversion and/or the place of use.
Comes now Marshal Todd Perkes ) __Phone
of {address) Route #1, Box 110, Arco, Idaho 83213 _, and represents to the

Director of the Idaho Department of Water Resources.

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of ldaho

Mo, 34-7080 A . and requests that the permit and permit map be changed as follows.
1. Point of diversion: SW % NW %, Section 5 , Township __ 3N , Range 25E  B.M,
County of _ Butte . Other points of diversion L _

SELMWL, Sec. 5, Twp. 3M, Rge. 25F

2. Period and nature of use (irrigation, domestic, stockwatering, industrial, etc.)

Amounmt  2.67 for irrigation  purposes from 4/1 to 11/1 {both dates inclusive)
{cfs %a¥s X6 pok Xk X
Amount for purposes from __to ~__{both dates inclusive)
{ofs or acre feet per annum)
Amount for __ purposes from .t _ __ (both dates inclusive)
(cfs or acre feet per annum)
Amount for purposes from 1o _ {both dates inclusive)

{cfs or acre fest per annum)

3. Place of use or land to be irrigated:

NO CHANGE
NE% NWY% SW% SEY%
Twp | RGE | sEC TOTALS
NE% [Nwi| swis] sEx Inevnw swi [sen | NEwnw [swis[sEx | new]nwi swifsEx

e

Total number of acres to be irrigated =

4. a. Who owns the property at the point of diversion? . o

b. Who owns the land to be irrigated or the place of use?

c. . If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing:




Complete the following map by showing land and point of diversion as proposed by this amendment.

Show 40-acre subdivisions, townships, ranges and ditches. NOT NECESSARY
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Scale: 2 inches squal 1 mile.

That no one will be injured by such change, and that such change will be made at permit holder’'s own risk.

Signed at (e Al< M , this /5~ day of 4&7 v . A~ 19 X2
/2 Iy VRGP

{Sighature)
FOR DEPARTMENT USE ONLY

Preliminary check by Fee = $20.00 Receipted by __ ;. o Date 5 de oy ‘;?{3’"/ Cry

_ Y e i "
Publication prepared by, _ Date Published in
Publication dates

ACTION OF THE DEPARTMENT OF WATER RESOURCES
1, A, KENNETH DUNN . of the Department of Water Resources hereby

APPROVE the above Application for Amendment of Permit No. 34-7080A.

' z
Witness my hand this 67 day of September J19 82

& . (\ %M’
Acting for the Director C ]

.
hd |-
) .'




Filing Fee: $1¢ 9 * ‘
Receipt # ,_L_,ﬁ'? z.f”f
STATE OF IDAHO

o oo e DEPARTMENT OF WATER RESOURCES
BEEIYE

APPLICATION FOR AMENDMENT

APR B 1976
Department of Water Resourcis
Eastern District Offic
» Permit No. 34-7080 (Part)B
Comes now John E., McAffee of (address)
Darlington, Idaho , and represents to the Director of

the Idaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State

of Idaho No. 34-7080 , and requests that the permit and permit map be changed as
follows:

1. Point of diversion: SW i NE %, Sec. 32 Twp. N
Rge. 26k , B.M., County of Butte . Other points of diversion:

NW4SEY%, Sec, 32, T. 5N, R. 26E, B.M,

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)

Amount gg;HAPOiE {,—f-,g’a:f.g'n purposes from to (both dates inclusive)
Amount for purposes from to (both dates inclusive)
Amount for purposes from to {both dates inclusive)
Amount for purposes from to (both dates inclusive)

(cfs or acre feet per anmum)

3. Place of use or land to be irrigated:

NO CHANGE
| 1 : e
L e “’WT:‘” % [SE Ya INE ¥ NWN: Stf Va(SE Y lNE Y NwT;; VJJSE % NE ¥, Nws‘f, ;;: o [SE ¥y TOTALS
AN | 256 12 | 4o |40 | 4o {4qo |40 140 (1o (40 22
bl [
'& Total number of acres to be irrigated 3203
b



Complete the following map by showing land and point of diversion as proposed by this

amendment. Show 40-acre subdivisions, townships, ranges and ditches.
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Scale: 2 inches equal 1 mile

That no one will be injured by such change, and that such change will be made at permit
holders own risk.

Sigmed at ,(ZAZL -ie% ,this _ ¢ dayof _ 4w

. 19

2L .

4

/

~(signature)

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
Administrator, Operations Division

I,

A. KENNETH DUNN

» Divextar of the Department of Water Resources

hereby APPROVE the above application for amendment for Permit No. 34-7080{part). —

Witness my hand this gz day of

November

» 19 76,

DM 1 0K
Administrator, Operations Division

. {
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BEFORE THE DEFARTHMERT OF WATER RESOURCES
OF THE

STATE OF IDARO

In the Matter of Protest(s) Against Approval )
24-74t 2z )}
of Application for Permit No. ;ﬁ;,i;f{i, )
T4~ FOE S CAY ) WITHDEAWAL OF PROTEST(S)
in the name of A o 4 FF e T2 )
= i )
Seflser o )
Based upon the infcrmation presented at the conference held on A PEr¢ £ s

4= 70Tl ArcaominT 2450,

. . . B 59 « 7y
1/we agree that the granting of PermitiNo. ., | '_ﬂf? does not appear to be a threat

to my fear prdor water rights and I/we hereby withdraw my/ewr protest(s) ageirst the

approval of this application.

L Eea
Signed at A KF£cC O , this & day of 472820 ¢, 1974,

/;é\;;z:&/ 4@41 /R
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. . ) January 26, 1976

Department of Water Resources
1515 Lincoln Road
Idaho FAlls, Idaho 83401

Dear Mr. Carlson:

I have a permit (No. 34-7092) for 12.0 c.f.s. The system is in and we

pumped 5,000 GPM last irrigation seascn. Jewell and Herman Aikele have

a well within 700 feet of our well and are pumping 5,000 GPM. Rodney Pearson
has a well that has just been drilled within 300 feet of our well, This

well has not yet been pumped. We object to John McAffee drilling a well
within the SELSW4, Sec. 32, T. 5N, R. 26E, B.M.

It is not reasonable to expect the ground-water system to supply adequate
water for this many big wells Tocated that close together.

Very truly yours,

GRANT DANIELS
Darlington, Idaho




"3
Filing Fee: $10. 00 " ‘

Receipt # /<57 4 _
STATE OF IDAHO

DEPARTMENT OF WATERRESOURCES ST 1UNSK] LHmse]
SAUMAEAY I 15 1 peria A

APPLICATION FOR AMENDMENT 86 o1 uv(
REPLACED BY AMENDMENT FILED APRIL 8, 1976. Gl ey
g sy Aol

Permit No.  34-7080 {Part}

Comes now John E. McAffee of (address)

Darlington, Idaho 83231 , and represents to the Dircctor of

the Idaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State

of Idaho No. 34-7080 Part, and requests that the permit and permit map be changed as
follows:
1. Point of diversion: _ SE I SW 1, Sec. 32 Twp. 5N

Rge. _ 26E , B.M., County of Butte Other points of diversion:

SWENEY%, Sec. 32, T, 5N, R. 26E

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, eic.)

Amount 5.33 for Irriq. purposges from Apr. 1 to Nov, 1 (both dates inclusive)

Amount for purposes from 1o {both dates 1nclusive)
Amount for purposes from to (both dates inclusive)
Amount for purposes from to {both dates inclusive)

{cfs or acre feet per annum)

3. Place of use or land to be irrigated:

NE ¥, NW '/, SW i, SEY,
TWP | RANGE | SEC TOTALS
NE Y% INW 1 1SW Y% [SE ¥ INE Y, [NW YalSW by 1SE Y INE %, INW % [SW %, [SE % INE Yy INW Y, 15W K (SE %
3N 25E ) 12 140 140 140 |40 }40 {40 40 (40 | 320

g
5
D e
IS Bt

- .-
]
Vi

Total number of acres to be irrigated 320

T g

8 e L E
PR Tkt s

n



Complete the following map by showing land and point of diversion as proposed by this
Show 40-acre subdivisions, townships, ranges and ditches.

amengment.
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Scale: 2 inches equal 1 mile

, and that such change will be made at permit

That no one will be injured by such change

holders own risk.

, 19 J¢& .

, this _ 7 day of

ol Tatl,

4
e

Signed at

L
7,
Z I

1 H
JM

/TF"'

Y
ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESQURCES

/,

. Iz
{signature)

» Director of the Department of Water Resources

hereby

1976,

REPLACED BY AMENDMENT FILED APRIL 8,

, 19

day of

Witness my hand this

REPLACED BY AMENDMENT FILED APRIL 8, 1976,

Director




State of Idaho l gy
vﬁ@y
Department of Water Resources ' \‘3

A

ASSIGNMENT OF PERMIT

1, Thomas Perkes ,» hereby assign to _Marshal Todd Perkes

of __Arco, Idaho 83213 (Rt. #1, Box 113-B)
Address

/7  All my right, title, and interest in and to Permit No.
to appropriate the public waters of the State of Idaho.

AX7  The following described portion of my right, title, and interest in and to Permit
No. 34-7080 Part to appropriate the public waters of the State of Idaho,

(Describe that portion of the permit being assigned by listing the acreage within
each 40 acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)

1/3 or 2.67 c.f.s. and the NE4, Sec. 11, T. 3N, R. 25E,

CHECK ONE

Butte County consisting of 160 acres.

£
Made this /4 °°  dayof J amo AR~/ L1974 .

—F /Z/,—-)
\:,w/’/Jﬂ--z:*'&f" -2 o/ — Lﬁ_;‘_/;("f_.;'
Permit Holder
P - //—> /
. ‘ -

i - A -/’:r#f»—_“{, 3 L:-‘f'p_—{i»v; -!{:’,’_‘_Ll,/
Spouse of Permit Holder

State of Idaho )}
g8,
County of Bouvmeusrc o« )
) / é- e
On this dayof JAM AL N , 19 7 £ | personally
appeared before me the signer(s) of the above instrument, who duly acknowledged to me
that he (she) (they) executed the same. _ ”7 -
D APy
—————c_ T d e ;4:—‘__,,/_;_, o e
seai Notary Public residing at

[OAMG Fae o s DA Q

My commissjon expires:

COIR VD)




State of Idaho
Department of Water Resources

ASSIGNMENT Of PERMIT

I, Thomas Perkes , hereby assign to  John F. McAffea
of Darilington, Idaho  8323]
Address
;ﬂ -
g 7  All my right, title, and interest in and to Permit No.
v to appropriate the public waters of the State of Idaho.
&)
g XX  The following described portion of my right, titie, and interest in and to Permit
3) No. _ 34-7080 Part to appropriate the public waters of the State of Idaho.
{Describe that portion of the permit being assigned by listing the acrcage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)
2/3 or 5.33 ¢.f.s. and the N.. Sec, 12, T. 3N, B. 25F RB.M
Butte County; consisting of 320 acres.
¢ .
Made this /& dayof . Jampoaizy , 19 7¢& .
o !
Tzt ) r'ﬂ,{(—l{_i
Permit Holder i
’// ///) /}
R N TR ey
Spouse of Permit Holder
State of Jdaho )
88,
County of  Boun e o € )
On this /& 4 dayof JamoOARAEY , 19 7 & | personmally

appeared before me the signer(s) of the above instrument, who duly acknowledged toc me

that he (she) (they) executed the same.
) i /’;;/
et / v/ Eren e g

seal L Notary Public residing at

S DAMC FAas i< I RAR O

My commission expires:

2/ /4{/’?753
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Affidavit of Publication

o e . -
I,;iéf,».ﬁf;..édé.zw .é.,;.:zz_.:'i ?.L..'..J-vs‘f.(a.’.... ., of the
Arco Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereof,

for ... consecutive weeks, commencing with
. e
the issue dated .7 — _~*~ /.- ./ (‘

and ending with the issue dated . ~ ; & . &,
(N e . J:‘
L?ﬁ.-ﬁl- ‘t.-a{-‘ Sesas ("’ Tl bk ket K /‘-_.

Subscribed and sworn to before me this
- - .
-fs dayof ., . - -5, L1 X
¢« . o~ /"
gr. £y 4 ’ .d “'} t oL
Notary P)hhc ‘

Residence: Arco, Idaho. — "
My commission expires . <507 K(/ , 19 7k

3}) PUBLIC NOTICE

OF PRO!

AME‘; OF‘wA} pT :
Notice 15" heesy. ghifn>-that
Permit No. 34:7¢88 -tParty was
assigned to Johm:: ., McAti
issuing the d;yers-on,af 5.33¢.1
water from 3 ground- 'ters
with the of dl
NWV.;NE%’ Bc 5, T, IN,
B.M , Butte Counly; to be uséu”’
wom ape. 1 o NMov, 1 forcthe
irrigation of 320 acres: within: the
N4, Sec 12, T. 3N, R. 25E, B.M,.
The permit holder.now. pro
10 amend Permit .No.. 34,
{Part), changing the ings
diversion to the § fn
SW%NE'.&, Sec. 32, T. 5N‘ R. A
[ =¥ 511)
Any protest fo the ,.prd H
amending of the permit- mustiog
filed with the ldaho Deparfmenbof

Water Resources, 1515 t.j
Rqap,,,lﬂ a Falls, idahe,
ebruarv ls,
e R.KEITH ch;‘;liws,op
Pubiished in_the. Arco ﬁs@r
Arco, ldaho, on Janubry
—/rl‘\"

February 5, 1976.



Affidavit of Publication

) - . Vi .
1, é&/[&ﬁa—wizfzguﬁc,.é,, of the
Arco Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, 1daho, since
March, 1308, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereof,

for 52./ consecutive weeks, commencing with

the issue dated . 7/ ;? 2/ 74 A
and ending with the issue dated’f/../ﬁ‘? .?/ 7&

e, I" [ v i
Qé‘mw Q;-;; e mma;.{f;/{ﬁ,

Subscribed and sworn to before me this

g déy of . .:7/(‘5&’7 ., 19:..?(

Notary Pyblc ™

Residence: Arco, Idaho.
My commission expires . |

NS 187

SEAER AR i
MAY 11 1978

Coparnmz, o,
Eastern Distrit Ufhca

NOTICEOQF -
‘) PROPOSED AMENDING
Q, OF WATER PERMIT

Notice is hereby aiven that
Permit No 34-7080 (Part}, in }he
name of John MCAffee yas
amended January 16, 1974 by
changing the points of diversioh to
the SEV4SWla, SWLANEYs, Sec, 32,
T 5N, R 26E, B.M., Butte Courify

The permit holder iz now’
amending the aménded Pérmt No. |
347088 changing ithe pomwnis of '
diversion to the SWIuNEY,!
NW14SEV, Sec 32, T. 5N, R. 26E,
B M .

Any profest to the proposed
amending of the amended permt
must be tiled with e ldaho
Department of Water Resources,
1515 Linceln Road, ldaho Falls,
Idaho, 83401, on or before May 10, '
1976

R.KEITH HiGGEN&ON”
Director ~

Published in the Arco Advertiser,
Arco, idaho, on April 22 and April
%, 1976 A

{

’

7
[

Ll e Do, oed



PARTIAL ASSIGNMENTS ONLY ® ]

ASSIGNED TO: JOHN E. McAFFEE . 31 7080
1-16-1976  Darlington, ID 83231 dentification No 2 e
5.33 c.f.s., Mg, Sec. 12, T3N, R?5E, BUTTE,CO. 320 Acres Application No

ASSIGNED TO: MARSHAL TODD PERKES STATE OF IDAHO

1-16-1976 RT. T, B i
Arco, ID°§3;}§I§EPARTMENT OF WATER ADMINISTRATION

2.67 c.f.s., NE%, Sec. 11,

AN, R, 23E, Butte Co. APPLICATION FOR PERMIT |
160 A A
cres To Appropriate the Public Waters of the State of Idaho -

(FYPE OR PRINT IN INK)

1 Name of applicant Thomas Perkes

~Moure, Tdaho i Pii;  527-3217

post office address___

ground water

2 Source of water supply which 15 a tributary of

3 a. location of point of diversion 15 Hy! Va of NE 4 of Section 2 _ __ Township 4N

Range 26E  gm bButte ) County; additional points of diversion «f any: ____ _ _

b If water 15 not consumed, 1t wll be discharged into _ — atapointin.___ W

of = VYaofSecton _ _ Township_ Range BM
4 Water will be used for the following purposes
Amount_ 8.0  for Irrigation purpose from Apr. 1 __to 8ov. 1 (hoth dates inclusive)
tets or gerefagtme R
Amount for purpose from . to (both dates inclusive)
(cfs or acre feet per annum;
Amount for purpose from to {both dates inclusive)

{cfs or acre feet per annum)

5. Total quantity to be appropriated

a 8.0 cubic feet per second and, or

b acre feet per annum
& Proposed diverting works

a Description of ditches, flumes, pumps, headgates, etc ___ Peep well, pump directly into Moore

Canal. Transport through existing Bip Lost Irrigation Distvict distributicn

system, apply with circular wheel move sprinklers.

b Heght of storage dam . {eet, active reservoir capacity —_— acre feet, total reservorr
capacity acre feet, materials used 1n storage dam
Period of year during which storage will occur to _ .. inclusive
thho  Day, Mo Dan
¢ Proposed well diameter s 20 nches, proposed depth of well s 300 feet

7 a Time required for the completion of the works and application of the water to the proposed beneficial use

5

15

years

b Estimated construction cost 1s & 50,000.00

8 Description of proposed uses

a If water 15 not for irrigation N. A.

t1} Give the place of use of water wot s ot Section Townshim___
Range_ _ _. __EBM
(2} Amount of power to be generated __ hp under __feet of head

{3) List number ot each kind of livestoct to be watered. o

(4} Name of mumcpality to be served L ____, or number of familes to be
supphed w.th domestic water___

150 If water 15 to be used for other purposes describe




b If water 15 for irrigation, indicate acreage In each subdivision in the tabulation below:

NEVs NWT, SWy 5BV,
TWP RANGE SEC. T T T TOTALS
NEYa i NWVa!l SWia| SEYa | NEVG |NWI4L| SW4 | SEVs | NEVS | NWa, SWTa | SEVa | NEVS | NWVa, SWla| SEVa
3N 25E 11 40 |1 40 140 | 40 160
" " 12 40 |40 {40 |40 ] 40 [ 40 | 40 | 40 320
; i
1 i
t
I
\
480

Total number of acres fo be irrngated

; None
c. Describe any other water rights used for the same purposes as described above

9 a Who owns the property at the point of diversion Don Hymas

Applicant

b Who owns the land to be irngated or place of use

¢ If the property 1s owned by a persan other than the applicant, describe the arrangement enabling the

applcant fo make this filing Will get an easement from Mr. Hymas to drill the well.

10. Remarks




11 Map of proposed project; show clearly the proposed point of diversion, place of use, section number, fownship
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(Applicant}

A osnos G20 N

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Idaho as herein set forth.

Scale: 2 inches equal 1 mle




Proposed Priority9-23-1974 ©

Recerved by Date f'.zj" % Time ,_'j /0 A%

o z
Preliminary check byLAA‘:_ Fee $ fo. .

Receipted by/ﬁ Da?e_f’/_zxi' 79/ #/j/é 7
Publication prepared by /M Date 9’22.76;-74/
Published in déw Jf/‘{ LZ(J_,&;,I

¢ S 7
Publication dates Clod s By tO  SG
Publication approved Z}é/ Date (/ry;jf’ A

Priority reduced to Reason

Protests filed by

Copies of protests forwarded by

Hearing held by Date

N Recommended for denral by_#~ NWDF~

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATICON

This ts to certify that | have examined Application for Permit to appropriate the public waters of the State of
Idaho No 34=7080  , and said application is hereby_ APPROVED

1. Approval of said application 1s subject to the following limitatiens and conditions,

a SUBJECT TQ ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or

befora November 1 , 19 79 .

¢ Other:__A measuring device of a type approved by thig Department shall be

permanently installed and maintained as part of the diverting works.

The i £ thi s ’ {oht—nf

across the 1and of another person.

2. Denial of said apphcation is for the following reasons.

Witness my hand this_/ 7 day of November 1974

Director



. ‘N.lltdt_h:n No. 5 ’Z ':_i‘i*‘éf’{’:?

RECOMMENDED

CONDITIONS OF APPROVAL

A measuring device of a type approved by this Department shall be permanently
installed and maintained as part of the diverting works.

]Heasuring devices of a type appruved by this Department shall be permanently
instalied and maintained at the point of diversion and the point of e{fluent
discharge.

[:] Use of water under this permit is supplemental to all existing water riwhts
with the same purpose and place of use.

[:]3laximum,rate of diversion shall not exceed c.{.s.

Settling ponds shall be installed which are capable of reduving the silt load
in the return water to such a level that the qualitvy of the waters of
Creek will not be impaired for other beneficial uses.

Return water shall be treated to insure that the effluent meets (interstate)
(intrastate) stream water quality standards.

Use of water under this permit is subject to contrel by the watermaster of
Stare Water District No. . River.

[:]The proposed well shall not be driiled within feet of another well.

The issuance vf this permit in ne way grants any right-of-wav or easement
across the land of another person.

[he permit shall not be assigned or sold without {irst securiug the written
approval of the Depdartment of Water Administration.

fhis permit cannot be assigned, mortgaged, or conveved without complving with
Scvtion 424208, Idaho Code,

D Other;




Ttem

Initial

DEPARTMENT OF WATER RESUURCES
~ STAFF AMAIYSIS -

Date

(1)
(2)

(3)

(%)
(5)
(6)
(7)
(8)

(%

(10)

(11)

(12)

(13}

(14)

(15)

1

5 o
Application No. 72 ‘/: — 78850

v _Source
¢ Point of Diversion
. County
¢ (Quantity of Water and Periced of Use
¢ Description of Diverting Works
y Time required for B/U of water
, Place of Use or Acres Irrigated
____p_ Map
¢ Signature
Fee

In form to receipt ;ﬁ(i

N Send Copies to:

L

A

Le

pe

AL

/¢

District

_1daho State Health Department
_TIdahe Fish and Game DNepartment
Bureau of Land Management

. Request Special Use Permit from U.S.F.5.
__Request Easement from B.L.M.

¢~ Request Information from Applicant e iy
(TCL"J@"—/? ”, e LT L

fom

o In form for advertising g€
Piatted on Map No.
B

= Critical groundwater area: ves no &7

iy Located within Water District No.

L Groundwater levels:

|

__Declining, 9’// Stable, ncreasing

]

{comment) Z;/]Z;{ fgutiirfdtu N A

e Other rvights on the same place of use  Afean &

I Comments: //n.‘ pidte o gt e ot S
— K —“*‘f - =
A Cc‘;q,hc}n«’; R g N

Affidavit of Publication received(date)(fry;fgi‘,gx i

; 1T 7, I
Final date for protests_iﬁq/(ffi, o v,
Protests rveceived: wves ng v

- °5'§¥/

All requested information received from agencies or
applirant: ves no

(el Fe/7 ¢-
//{

Action recommended:

L"ﬂﬂlpprove

mszroposed Priority

__Reason for Reduction
Y P’{jﬁEaauring device required

-~ See attached sheet for other conditions of
approval

__No special conditions for apypreval

= -TJl

T -
vAt eﬂl@ﬁiwl
"

.
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Affidavit of Publication

Kjé«gé&/%&pmw 1~ , of the

Arco Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire 1ssue of said
newspaper, and not in any supplement thereof,

for 2 .. consecutive weeks, commencing with
the issue dated QJC /f 3) /?? Yo s

‘p—.) _* 7
and ending with the issue dated ( ‘7 2 1 s

D 7 P !
C)A._..Ca,..é’.«ﬁ:’ﬁ../ (o U e A

Subscribed and sworn to before me this

,7?5; day of . ) 197ﬂ

A
ol

A W
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PUBLIC NOTICE

NOTICE OF APPLICATION
t FOR WATER PERMIT

,\"Notice 15 hereby given that
Thomas Perkes, Moore, Idaho,
has on 9-23-74 submutted Appll-
cation No. 34-7080 for a permit
to appropriate B.0 cublc feet’
per second of water from a
ground-water source by means
of well and pump within the
NW1,NEY, Sec, 5, T. 4N, R.
26E, B M, Butte County;
which will be diverted through
the Moore Canal transported
through existing Big Lost Riv-
er Irngation District distribu-
tion system, to be used from
Apr 1 to Now. 1 for the uri-
gation of 480 acres within the
NE1,, Sec. 11, N!:, Sec, 12, T
3N, R 253E, BM

If 1ssued, this permit will be
subject to all prior water rights.
Frotests against the granting
of the perrut must be filed
with the Idaho department of
Water Resources, 1515 Lincoln
Road, ldaho Falls, Idaho, 83401
on or before October 21, 1974

R KEITH HIGGINSON
Director

Published 1n the Arco Adver-
tiser, Arco, Idaho on October 3
and October 10, 1974



THIS
RIGHT HAS BEEN
DECREED IN THE

SRBA
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State of 1gho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D, ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRFCTOR

July 28, 1992

M. Todd Perkes and Juel Aikele
¢/0 Kent Foaster

P.0O. Box 50130

Idaho Falls, ID 83405

Re: In the Matter of BApplication for Transfer No.
3812 /water right no.'s 34-07080A, 34-07136 and 34-07169
in the name of M. Todd Perkes and Juel Aikele

Dear Permit Holder:

Enclosed is a copy of the Final Memorandum Decision and
Order in reference to the above mentioned permit.

Any person who does not agree with the decision of the
department may request a rehearing before the Director
within 20 days, or may appeal directly to the district
court within 30 days of the date the decision is mailed.

If you have any questions concerning this matter, please
feel free to contact this office.

Sincegjely,

L. GLEN SAXTON
Chief, Water Allocation Bureau

Enc: Final Order
Certificate of Mailing
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Form 222a . . ‘2~ 5{0“5{[
6/78 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER ANALYSIS SHEET
INITIAL REVIEW BY: ety J

1. Right number, 34/- ZQ&’Q@ - 2434 2/49 Applicant . Tl )49 r% s £ ﬁ/fij, Z/e/ﬁ

2. Typeofrightt O Decree B’/License O Claim

3. Purpose of transfer: [T Change poif;; of divergion O Add diversion point{s} EChange pface of use
téng T T St |

@ Other Z;X"JCRH& Oy
4. Check:
a. B Source BT Priority .& Amount £J Purpose (I -Period of use

b. E‘_'l/Description of original point of diversion.

c. E/Description of original place of use.

5. Amount of land &/or water transferred:
a. ﬁll of right.
b. & Partof right (NOTE! Part B should be filled in only if part of the right is owned by the applicant].

c. LZD:heck description of point(s) of diversion. e 7 ™ i~ T et

d. B Check description of place of use.

e. @Check map (shows p.d. and p.u. after transfer). Ada—prb—rlah TS e
f. o E)heck for correct signature, notarization, and fee.

g. @ Check proof of ownership of right &/or land from which water is transferred.

h. @ Check for expansion in use of right. Comments "~ Thvt o ppeavi ty oxpomed sinle /bl

from BEOOCven guer &F \ead Zoou {g\u. Ay
i. P_’Iﬁeck for existing water rights from same source, on land water is being transferred to.

Right number(s)

i @ Ts use within a Watermaster District? ©-Yes O No

If yes, what district? \5'5/

FINAL PROCESSING REVIEWBY:

1. Watermaster recommendation requested on __ Received on
2. is transfer published correctly? Yes O No ~
3. Protestreceived? [-Yes O No

RECOMMENDED ACTION
1. 0O Approve
2, 0O Deny

3. Conditions*

4, By Date

\

* All uses within Watermaster Districts require speciaf conditions.



. LAW OFFICES .

HOLDEN, KIDWELL, HAHN & CRAPO

IDAHO FALLS OFFICE WEST ONE BANK KEY FINANCIAL CENTER BOISE OFFICE

P ©. BOX 50130 702 W JDAHC SUITE 6710
FRED J HAHN IDAHO FALLS IDAHO 83405 BOISE IDAHC 83702 WM LYMAN BELNAP P C
KENT W FOSTER RANDALL B REED

ROBERT E FARNAM -

WILLIAM D FALER N y
STEPHEN E MARTIN gEtEﬁ:)?NE {208) 523-0620 TELEPHONE {208) 343-0820

CHARLES A HOMER {208) 523-9518 TELEFAX {208) 343-8078 ARTAUR W HOLOEM
GARY L MEIKLE V1877 1967
MICHAEL D CRAPQ ROBERT B HOLDFN
GAYLE A SOREMNSON (T811 1977,
DONALD L HARRIS TESRY L T RAPD
MARIE T FEELEY [RRFER] ‘321_
JOHN G SIMMONS Wit a5 HOLDEN
ROBERT M FOLLETT 11907 1428)
August 21, 1991
irigrﬁﬁéwﬁi

Gary Spackman, Manager ‘ AUG 2 6 1991
Water Rights Permits Section

IDAHO DEPARTMENT OF WATER RESOURCES Department of Watar RGSOUFCEI

1301 North Orchard
Statehouse Mail
Boige, Idaho 83720-9000

RE: Application for Transfer No., 38l2/Water Rights Nos.
34-7080A, 34-7136 and 34-7169 in the Name of
M. Todd Perkes and Juel Aikele

Dear Mr. Spackman:

We are writing this letter in response to the Qrder herein,
dated July 29, 1991, to identify lands as places of use for the
three water rights sought to be transferred. Mr. Aikele
suggests the following:

LICENSE NO. PLACE OF USE

34-7080A South half North half,
Section 6, Township 3
North, Range 26, EBM.

34-7136 North half South half,
Section &6, Township 3
North, Range 26, EBM,

34-7169 South half South half,
Section 6, Township 3
North, Range 26, EBM.



Gary Spackman, Manager
August 21, 1991
Page 2

If this suggestion is unsatisfactory for some reason,
virtually any of the approximately 2,314 acres operated by
Mr. Aikele as shown in the application, exhibits and claims
would be acceptable.

The only other comments we would have relate to Findings of
Fact Nos. 5, 6, and 10. Reference is made to a "permit" and a
rdecision”. Perhaps action has been taken of which we are
unaware, but our file reflects, and our understanding has been,
that a permit for Application No. 34-7296 has never been
issued. We were aware of a "Proposed Memorandum Decision",
dated July 14, 1989, and that an Exception, dated August 3.
1989, was filed on behalf of the applicants.

Later in 1989, we thought this matter was consolidated with
several other pending applications for resolution and that in
about April of 1990 a decision was made to hold all these
matters in abeyance pending the outcome of the adjudication.

As we were preparing in connection with the consolidated
proceeding, we took the deposition of Mr. Steve Baker, who, it
had been represented to us, was the IDWR hydrologist
responsible for developing the information which resulted in
the designation of the so-called "transition zone". We thought
Mr. Baker's testimony was fairly clear that the data available
for establishment of the "transition zone" was very limited,
and that the lines drawn were really gquite arbitrary. We also
understood there was virtually no evidence to establish whether
the Aikele well impacted river flows. We have further
understood that all the information and analysis of this issue
since that time suggests that, in fact, the Aikele well has no
impact on river flows. Pumping of the Aikele well undoubtedly
has some impact on groundwater levels, especially near the
well, but we were unaware of any competent evidence to the
effect that this well impacts water flows in the river.

Most of the information relating to the establishment of
the "transition zone" and the relationship of the Aikele well
to river flows was not presented at the hearing on this
application for transfer, and it seemed to us that it was not
particularly relevant to the specific issues at hand. We
wonder if the information contained in Findings of Fact 5 and 6
is really essential to the decision and especially if a finding



Gary Spackmanh, Manager
August 21, 1991
Page 3

that the Aikele well affects river flows is not also
premature. If there truly is conclusive evidence of such an
impact, we are still unaware of it, and it seems contrary to
the best information available to us. It might be appropriate
to re-work these findings, if our understanding of the
procedural status of Application No, 34-7296 and the status of

the development and analysis of the factual data is not grossly
mistaken,

Please advise if you require anything further.
Yours very truly,

Kent W. Foster

#3840.00/8rs

cc: Roger D. Ling, Esqg.
Mr. Lawrence Babcock
Mr. Juel Aikele



LING, NIELSEN & ROBINSON

ROGER D LING ATTORNEYS AT LAW AREA CODE 208

ROBERT M NIELSEN 615 “H" STREET TELEPHOMNE 436-4717

BRENT T R -
OBINSON P o BO% 396 FAX 436-6804

DAVID W. HALEY

RUPERT IDAHCO 83350

dugust 14, 1991

DECETY

AUG 15 1991

Department of Water Resgurces

Mr. Gary Spackman

Hearing Officer

NDepartment of Water Resources
1301 North Orchard

Statehouse Mail

Boise, Idaho 83720

Re: In the Matter of the Application for Transfer
of Water Right Nos. 34-7080A/34-7136/34-7169
in the Name of M. Todd Perkes and Juel Aikele

Dear Mr. Spackman:

Fnclosed please find Fxceptions to Proposed
Memorandum Decision and Order in regard to the above Ap-
plications.

Very truly vours,

RDL:rah
Enclosure



REFCRE THE DEPARTMENT OF WATER RESOQURCES
OF THE
STATE OF TDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFERS OF WATER RIGHT NOS,. )
34-0032/34-0259 IN THE NAME OF KIRRY A,} EXCEPTIONS TO PROPOSED
JENSEN & JUEL AIKELFE AND NOS. 34-7080A/) MEMORANDUM DECISION
34~7136/34-7169 IN THE NAME OF M, TNDD } AND ORDER
PERKES & JUEL ATEKELE }

)

COMES NOW Big Tost River Irrigation District, one of
the protestants to the above Application, and presents the
following exceptions to the proposed Memorandum Decision and
Order dated July 29, 1991 received on August 1, 1991, to-wit:

1. The proposed Order should provide that the use of
water on the lands originally licensed under Water Right Nos.
34-7080A, 34-7136 and 34-7169 is hereafter prohibited.

. The proposed Order ghould contain the following
provision, to-wit-

Prior to diverting water under this approval, a measur-

ing device shall be installed and be maintained in good

working order as determined by the department at the
point of injection into the canal or other delivery
system and another shall be installed and maintained at
the point of rediversion from the canal or delivery
system to the lands to be irrigated. Measuring devices
shall be of a type acceptable to the director of the
department.

3. The proposed Order should provide the following
provision, to-wit:

This approval does not constitute an easement or

right~of-way across the lands of another; nor does it

authorize the use of any canal, ditch, well or pipeline
owned by another.

EXCEPTIONS TQO PROPOSED MEMORANDUM - 1
DECISION AND ORDER



4, The proposed Order should be amended to provide the
following, to-wit:
The well in the SWiNW} of Section 5, Township 4 North,
Range 26 East of the Boise Meridian from which a
portion of the rights to the diversion of water are
transferred shall be rendered inoperable. The means
used by the applicants to render the well inoperable
shall be a method acceptable to the director of the
department. Thereafter, the well shall not be made
operable again until the director acknowledges in

writing that a valid right exists to divert water from
the well.

5. The proposed Order shall be amended to provide the
following, to-wit:

The rate of diversion from the well located in the

SWiskE! of Section 2?1 and the rate of diversion from the

well located in the SEINW: of Section 5 shall not have

a combined rate of diversion in excess of 12.43 cfs.

6. The proposed Order should provide the following,
to-wits

The operation of the two wells under this transfer

shall be under the control of the watermaster of the

water district in which said wells are located.

The above inclusions to the proposed Order are neces-—
sary to insure that the use of the water under the three (3)
licenses under this transfer is not expanded by increasing the
rate of diversion or the place of use of said water under this
transfer.

RESPECTFULLY SUBMITTED this 1l4th day of August, 1991,

LING, NIELSEN & RORINSON

By L@M

Foger g} Ling %}
Attorn¥ys for Big Lost River
Irrigation Dist. -~ Protestant

EXCEPTIONS TO PROPOSED MEMORANDUM - 2
DECISION AND ORDER



CERTIFICATE OF MATLING

T hereby certify that on the 14th day of August, 19961,
I served a copy of the foregoing EXCEPTIONS TO PROPOSED MEMORAN-
DUM AND ORDER upon:

Kent W. Foster, Esqg.

HOLDEN, XKIDWELL, HAHN & CRAPO
Attorneys at Law

P.0O. Box 50130

Idaho Falls, Idaho 83405

by depositing a copy thereof in the United States mail, postage
prepaid, in an envelope addressed to said attorney at the forego-

ing address.
4
) S

Roger T Ling ;
Attornéy for Big Lost River
Irrigation District -
Protestant

EXCEPTIONS TO PROPOSED MEMORANDUM - 3
DECISION AND ORDER



State of Idffo
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRFCTOR

July 30, 1991

Kent Foster
P.0O. Box 50130
Idaho Falls, ID 83405

Dear Mr. Foster:

Please find enclosed a copy of the Proposed Memorandum
Decision and Order and Order Issuing Proposed Memorandum Decision
for application for transfer no. 3812/water right nos. 34-7080A,
34~7136 and 34-7169 in the name of M. Todd Perkes and Juel
Aikele.

Any party who disagrees with the Proposed Decision may file
exceptions to the decision within fifteen (15) days of service of
the Proposed Decision.

Respectfully,

by Gachimer

GARY SPACKMAN, Manager
Water Right Permits Section

GS:Jjs

Encleosure



State of I&o 9
DEPART NT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7366

CECIL D. ANDRUS

July 30, 1991 GOVERNOR
R. KEITH HIGGINSON
DIRFCTOR

Roger Ling
P.O. Box 396
Rupert, ID 83350

Dear Mr. Ling:

Please find enclosed a copy of the Proposed Memorandum
Decision and Order and Order Issuing Proposed Memorandum Decision
for application for transfer no. 3812/water right nos. 34-7080A,
34-7136 and 34-7169 in the name of M. Todd Perkes and Juel
Aikele.

Any party who disagrees with the Proposed Decision may file
exceptions to the decision within fifteen (15) days of service of
the Proposed Decision.

Respectfully,

Sl uorer

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js

Enclosure



State of I$0 91(
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS

July 30, 1991 GOVERNOR
R. KEITH HIGGINSON
DIRFLCTOR

Lawrence Babcock
Moore, ID 83255

Dear Mr. Babcoock:

Please find enclosed a copy of the Proposed Memorandum
Decision and Order and Order Issuing Proposed Memorandum Decision
for application for transfer no. 3812/water right nos. 34-7080A,
34-7136 and 34-7169 in the name of M. Todd Perkes and Juel
Aikele.

Any party who disagrees with the Proposed Decision may file
exceptions to the decision within fifteen (15) days of service of
the Proposed Decision.

Respectfully,

GARY SPACEKMAN, Manager

Water Right Permits Section
GS:js

Enclosure



Kent W. Foster, Esqg.

HOLDEN, KIDWELL, HAHN & CRAPO
P.O. Box 50130

Idaho Falls, Idaho 83405
Telephone: (208) 523-0620

Attorneys for Applicants M. Todd Perkes and Juel Aikele

BEFORE THE DEFARTMENT OF WATER RESOURCES
OF STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFERS OF WATER RIGHTS NOS. )
34-0032/34-0259 IN THE NAME OF )
KIRBY A. JENSEN AND JUEL AIKELE )
AND NOS. 34-7080A/34-7136/34-7169)
IN THE NAME OF M. TODD PERKES AND)
JUEL ATKELE, )

)
)

BRIEF OF APPLICANTS
M. TODD PERKES AND JUEL AIKELE

This brief is filed by M. Todd Perkes and Juel Aikele,
applicants, at least in partial response to the "Post Hearing
Brief of Protestant Big Lost River Irrigation District". To
some extent, we have not taken seriously certain cf the
assertions of fact and law argued in the protestant's brief.
Many of those conclusicns of fact or law do not seem to us to
accord with reality, or what we understood to be the competent
testimony and evidence, Some of the witnesses were just not
credible, or their testimony was largely irrelevant or without

L
adequate foundation. g

&l



Most of protestant's arquments regarding the groundwater
table within the irrigation district and the effect of
transferring decreed or licensed water rights for use on lands
cutside the boundaries of the irrigation district appear to be
very similar to the arguments presented and resolved by the
Idaho Supreme Court nearly forty years ago in the case of
Application of Boyer, 73 Idaho 152, 248 P.2d 540 (1952). That
case involved this very basin and this very protestant.
Apparently, the protestant has never managed to accept that
decision; its arguments have not changed significantly over the
years. Besides introducing no competent evidence to establish
its theories with respect to perched aquifers, the building up
of the groundwater table through irrigation within the
district, and its version of the public interest, protestant
¢cites no legal precedent or authority for any of its
propositions or claims respecting groundwater or the so-called
"plan of operation® which is held up as some sort of sacred
document forever barring irrigation of lands located outside
the boundaries of the Big Lost River Irrigation District.

Obviously, the Hearing Officer will make the judgments
with respect to the appropriate weight to be given to any of
the testimony or exhibits placed in evidence. Just as
obviously, the Hearing Officer, and ultimately the Director,

will decide any issues of law raised by the protests. Our

e
L

2 - BRIEF OF APPLICANTS M. TODD PERKES AND JUEL AIKELE



objective is to address issues that might be deemed pertinent
and we hope this brief will be of assistance to the Hearing
Officer.

As we understood the purpose of the hearing held on May 16
in Arco, it was to consider (1) the protests to the application
for transfer of Water Rights Nos. 34-0032 and 34-0259 filed by
Kirby A. Jensen and Juel Aikele and (2) the protests to the
application of transfer of Water Rights Nos, 34-7080A, 34-7136,
and 34-7169 filed by M. Todd Perkes and Juel Aikele. We did
not understand the purpose of the hearing to be to consider the
protests to or the merits of application for Water Right
No. 34-7296.

The requirements of Idaho law appear to obligate the
Director to consider the following items in his consideration
of whether to approve the proposed transfer in whole or in part
or upon conditions:

1. Whether any other water rights are
injured thereby;

2, Whether the change constitutes an
enlargement in use of the original right;

3. Whether the change i1s consistent with
the conservation of water resources within
the State of Idaho;

4, Whether the change is in the local

public interest as defined in §42-203A(5),
Idaho Code, and

3 - BRIEF CF APPLICANTS M. TODD PERKES AND JUEL AIKELE



5. Whether the change would significantly
affect the agricultural base of the local
area.

Idaho Code §42-222.

According to the case law, the Director also has
jurisdiction to determine such issues as common law abandonment

and statutory forfeiture. Jenkins v, State, Dep't of Water

Resources, 103 Idaho 384, 647 P.2d 1256 (1982). We do not
believe any significant issues have been raised with respect to
conservation of water resources or the local public interest in
connection with either application for transfer, and it seems
unlikely to us that the proposed change could have any

significant effect upon the agricultural base of the local area.

JENSEN--ATKELE TRANSFER

This transfer proposes a change in the place of use of
some 73 miner's inches of the waters of Big Lost River from
gsome 80 acres of land in Section 17 of Township 4 North, Range
26 East to some 80 acres in Section 13 of Township 3 North,
Range 25 East. We heard no testimony or other evidence that
suggests to us that there is any likelihood of offending any of
the five criteria of Idaho Code §42-222.

Big Lost River Irrigation District protested on the
grounds that the Moore Canal has insufficient capacity for this

73 miner's inches to be carried the additiconal approximately

4 - BRIEF OF APPLICANTS M. TODD PERKES AND JUEL AIKELE



two miles to where it can be delivered into Mr. Aikele's ditch
system. At, and since the hearing, the protestant, Big Lost
River Irrigation District, has also raised the issues of
abandonment and/or forfeiture.

While the most desirable conveyance for this 73 miner's
inches would probably be the extra two miles of the Moore
Canal, that is by no means the only alternative. It is true
that Mr. Aikele has not yet obtained a conveyance right through
the remainder of the Moore Canal, We think this issue is
probably not a matter for the determination of the Director in
this transfer proceeding. Normally, the Director’'s decisions
contain a clear disclaimer to the effect that the approval of a
transfer does not carry any authority with respect to
conveyance rights. We presume that Chapter 11 of Title 42 of
the Idaho Code was designed to provide for the obtaining of
necessary conveyance rights independently of the transfer

statutes and procedures. See also, Canyon View Irr., Co. Vv,

Twin Falls Canal Co., 101 Idaho 604, 619 P.2d 122 (1980).

The protestant now argues that the water right has been
abandoned or forfeited. We thought the evidence showed that
during at least two of the previous five irrigation seasons,
the water was used for irrigation purposes. We heard no

evidence that to us suggests any intent to abandon the rights.

5 - BRIEF OF APPLICANTS M, TODD PERKES AND JUEL AIKELE



Abandonments and forfeitures are not favored by the courts
and all intendments are to be indulged in against abandonment
or forfeiture. Zezi v, Lightfoot, 57 Idaho 707, 68 P.2d4 50
{1937); Hodges v, Trailcreek Irr. Co., 78 Idaho 10, 297 P.2d
524 (1956). Abandonment and forfeiture must also be proved by
clear and convincing evidence. Gilbert w. Smith, 97 Idaho 735,

552 P.2d 1220 (1976); Jenkins v. State, Dep't of Water

Resources, supra.

It appears clear to us that this proposed application for
transfer must be approved. Undoubtedly, the applicants will
need to make arrangements within an appropriate time thereafter

for conveyance of water under such rights.

PERKES--ATKELE TRANSFER

Apparently, the main issue in connection with this
proposal is enlargement, although there also appears to be some
type of injury argument.

With all due respect, we do not see how continued
diversion of groundwater under the three licensed rights, or a
portion thereof, can somehow constitute a type of general
injury to the aquifer as a whole or the lands irrigated within
the boundaries of the irrigation district in some general
sense. There is no proposal to divert, or as we hope to point
out, to use, any more water than the valid licensed rights

authorized to be diverted and used. Certainly, there isﬁnﬂ,

6 - BRIEF OF APPLICANTS M. TODD PERKES AND JUEL AIKELE



evidence that there will be injury to some particular water
right or rights because of the continued diversion and use.
There is not a great deal of case law to help us fully
understand what the legislature may have intended by the Idaho
Code §42-222, prohibition against an enlargement in use of the
original right. We have tried to contemplate the
possibilities, but have probably not been able to conceive of
everything that might be claimed to be some type of
enlargement. It makes one wonder what the legislature had in
mind, what policy the provision was designed to implement. Was
the enlargement concept intended only as a further extension of
the no injury rule? 1Is it intended to address a more public or
general type of potential injury as opposed to a direct injury
to other water rights? Or is it something altogether and
entirely different from the no injury rule? Unfortunately,
there appears to be no good statutory or regulatory
definitions, and we have been unable to locate any significant
elucidation by the courts. Undoubtedly, the legislature at
least meant to prohibit enlargements that would significantly
increase diversions and use beyond the diversion and use
legally authorized by the original right. However technical
the application of this concept was intended to be, and whether
some standard of reasonableness is to be applied, is probably

not clear, but we suggest that strained and hypertechnical ‘“
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applications are seldom appropriate and reasonableness is
almost always required.

Protestant complains that this application for transfer
seeks to turn the three licensed Perkes' rights into a single
right. As we understand the point, it is that Right No.
34-7136 has a diversion rate of 5.5 cfs for 160 acres, Right
No. 34-7080A has a diversion rate of 2.67 cfs for another 160
acres, and Right No. 34-7169 has a diversion rate of 4.48 cfs
for a third 160 acres and therefore each right must be
separately monitored to assure that no more than the particular
amount allowed to be diverted under each one may be used on the
specific 160 acre-parcel to which it is appurtenant.

It appears to us that the licenses themselves recognize
the impracticability of such an application, and, in the sense
complained of by protestant, already treat the three rights as
a single right for the irrigation of the entire 480 acres of
land. The "works" described by each license consists of the
same two wells which have a combined capacity of 12.43 cfs.

The points of diversion for each of the three rights is
identical, and there is no limitation or requirement that
either well be limited to a particular amount. The licenses
appear to contemplate that as the water is produced by the
wells, it will be commingled in a single ditch and be delivered

to the place of use in that mixed condition. Actually, the
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ditch or canal, through which the water is carried, also
carries water diverted under several other water rights of
other right holders and for use on other lands. Each license,
regardless of the different diversion rates, then contains a
volume limitation of 480 acre-feet per year. It seems obvious
that the contemplation of the licenses is that the water will
be combined for the irrigation of the entire 480 acres and that
the volume limitation is a 3.0 acre-feet per acre standard.
The licenses each contain the identical condition providing
that the rights are to be combined; the langquage is:

This right when combined with rights [here

each license refers to the other two licenses

by number] shall not exceed 12.43 cfs at the

points of diversion and shall not exceed 8.49

cfs at the point of rediversion located

within the SEl/4 NE1l/4, Section 11, Township

3 North, Range 25 E.
Finally, the identical condition that each right shall not
provide more than .02 cfs (1 miner's inch) per acre for the 160
acres 1is placed in the license. So, either 5.5 cfs can
nevertheless provide ! inch per acre or 480 acre-feet for 160
acres, 2.67 cfs can provide 1 inch per acre or 480 acre-feet
for 160 acres, and 4.48 cfs can provide 1 inch per acre or 480
acre~feet for 160 acres, or the combination of the three rights
can provide 1 inch per acre or 1,440 acre-feet for the entire

480 acres.
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The total of the diversion rates of the three licenses 1is
12.65 c¢fs, but each license recognizes that the combined
capacity of the diversion works was 12.43 cfs at the time the
Department made the measurement. The condition also recognizes
that there was a transmission loss in the conveyance system of
some 3.94 cfs or slightly over 30%, from the point of diversion
to the place of rediversion or delivery from the common
conveyance system.

We do not see why similar principles could not reasonably
be applied to this proposed transfer. Instead of just mixing
three rights appurtenant to 480 acres of land, applicants are
in essence suggesting a mixture of these three rights for 480
acres with eight other licensed rights (and the two small
decreed rights under the Jensen-Aikele proposed
transfer—--although these small decrees have not been considered
in this analysis) which are appurtenant to some 2,169.58 acres,
for the irrigation of a total of up to 2,284.3 acres, when it
appears from the records that the combination of these three
Perkes' licensed rights and the other eight licensed rights are
appurtenant to a total of at least 2,649.8 acres. (See the
information in the attached Appendix for detail on how we
arrived at our figures.)

We have never before heard an argument that application of

water to fewer acres than the total to which the rights‘ﬂre
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appurtenant, constitutes an enlargement. In formulating such
an argument, one apparently ignores the existence of all other
appurtenant rights and concludes that because the water under
these three will be commingled, therefore somehow the water
diverted under the three rights will probably reach and
contribute to the irrigation of more than 480 acres of land and
hence, we have an enlargement. Under this theory, although the
total acreage remains the same, anytime one seeks to move a
water right to contribute to the total supply for such land, if
the acres to which the additional water right is scught to be
transferred are greater in number than the acres to which the
right is appurtenant, there would be an enlargement. It would
not matter, under this logic, if there was only one right so
sought to be transferred, or ten, or a hundred, or 1f the
amount or amounts of such rights were sufficient to flood the
land one hundred feet deep, so long as each right sought to be
transferred is appurtenant to a smaller number of acres than
the proposed new place of use, it would nevertheless constitute
an enlargement.

We hope such a result is obviously ridiculous. It seems
to us that the rights already appurtenant to the proposed place
of use must be considered, and as appears to have been the case
when the identical conditions were written into the three
Perkes' licenses, the fact that water diverted uanﬁhgach right
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will be commingled or mixed with water diverted under the other
appurtenant rights should be taken into account. It seems
apparent that when water diverted under a number of rights is
commingled and then applied to land, the water so diverted
under each right contributes proportionately to the irrigaticn
of the whole.

If the problem is the manner in which the new place of use
is described in the application, we renew our invitation to the
Department to redescribe it in any way it deems most
appropriate. We have described the place of use in three
different ways now, and the only one that appears to have
satisfied the Department is to us the most inaccurate and hence
inappropriate. Last year, we first described the entire
acreage where molecules of water diverted under the three
rights might ultimately be applied for irrigation. We noted
that we wanted it clearly understood that water diverted under
the three rights would not be the exclusive means of irrigating
the total, but rather would be mixed with water diverted under
several other rights to irrigate the whole so that the actual
proportion irrigated with water diverted under these rights
could not exceed 480 acres. The application was returned and
we were informed IDWR would not process it unless we changed

the description to some particular 480 acres.
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This year, the same basic facts exist, but we are even
more sensitive to the propensities of the protestors,.
Applicant hopes to avoid arguments that because the water from
the three rights are commingled with other water and probably
finds it way to some of the other land irrigated by applicant,
therefore IDWR must issue a Cease and Desist Order because
water diverted under these three rights is possibly being
applied to lands other than the specific 480 acres which might
be shown, as was done last year, in the approved transfer.

Why would conditions such as those contained in the three
existing licenses not be reasonably sufficient to protect
against any actual or theoretical enlargement in this case?
There are flow rate limitations contained in the three
licenses; and there is no proposal to exceed them. There is
even a combined flow rate limitation on diversions, as well as
on rediversions or deliveries from the conveyance system after
deducting transmission losses; but there is no proposal to
exceed them. If the rediversion or delivery rate needs to be
adjusted, we assume IDWR is competent to make the correct
adjustments. Perhaps most importantly, there are volume
limitations on diversions; and there is no proposal to exceed
them. It seems to us that this may be the best and easiest way
to control enlargement; we understand these volume limitations

to be based on studies of actual field requirements. :§inso,
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and if the studies demonstrate that 1,440 acre-feet is
reasonably essential to adequately raise crops on 480 acres,
how then could the diversion of 1,440 acre-feet of water,
diminished as it will be through the conveyance systems by
seepage, evaporation and perhaps some phreatophyte use,
possibly benefit more plants than can properly be grown on 480
acres of land?

Even though the water diverted under these three rights
will be mixed with other water diverted pursuant to other water
rights, and the total will be applied to more than 480 acres of
land, is it not fair to allocate some portion of the water used
by each plant, or applied to each acre, to each water right?
If, for instance, the water diverted under these rights
constitutes 25% of the total water supply for a combined total
of some 1,775 acres irrigated, can it really be arqued that the
application is proportionately to more than 25% of that acreage
(443.75 acres)? The exact amounts diverted under each right
will undoubtedly vary from day-to-day, or maybe even more
frequently, and hence the relative proportions will probably
vary as well. It seems to us that the most reasonable
condition to protect against the violation of the policies
underlying the prohibition against enlargement in this
situation is the volume limitation. As we say, we understand

that figure to at least be based upon University ajfldaho
- s ‘,
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studies which would show average c¢rop reguirements in this area
for 480 acres. If 1t takes 1,440 acre-feet to produce an
adequate crop on 480 acres, it appears a diversion of that
total or less could not be an enlargement.

There is no competent evidence in this record to show that
there will be any demonstrable or measurable different impact
upon the aquifer or individual wells withdrawing water from the
aquifer as a result of this proposed transfer. No greater
amounts will be diverted, for any longer time periods, or any
greater total volume, than provided by the existing three
licenses. Most of the land to which the water is proposed to
be applied is closer to the proposed points of diversion than
was previously the case, and only a relatively small portion is
further away. Whereas both points of diversion were previously
in Section 5 of Township 4 North, Range 26 East, and a total of
12.43 cfs was diverted therefrom, only up to 4.0 cfs will now
be diverted there, and the balance of up to 8.43 cfs will be
diverted from a well over three miles further south and down

gradient in the aquifer from most domestic and irrigation wells.

CONCLUSION
In conclusion, we again invite the Department of Water
Resources to adjust the description of the place of use in any
satisfactory matter which accomplishes the objective of the

applicant which is te add the water authorized for diwﬁ#&ion
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under the three Perkes' rights to his other existing water
supplies for the appropriate irrigation of the lands upon which
crops will be grown. We believe the existing conditions
imposed upon the exercise of the licensed rights are reasonably
adequate to protect against an enlargement. If such conditions
can be better written to accomplish the objective of the
transfer, it is our belief that the Director has the necessary
authority to do so.

DATED this 11th day of June, 1991.

Kenf'W. Foster
HOLDEN, KIDWELL, HAHN & CRAPO

W
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by mailing, with the correct postage thereon, a true and
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APPENDTIX

This Appendix is attached to more fully illustrate the figures
used in the analysis in the brief. As of the date of the filing of
this application for transfer, Mr. Juel Aikele was the owner and
operator of 2,284.3 acres of irrigable land. This figure is derived
from his pending SRBA claims and while the acreages were not all
determined by an engineer from an actual survey of each piece of
property, Mr. Aikele made every effort in his estimate to be as
accurate as he could.

1,735.3 acres is within the lands shown in vellow on
applicants' Exhibit No. 1 and 549 acres is located within the ares
shown in pink. Two different colors were used because when the SRBA
claims were first filed, the 549 acres, within the area colored in
pink, was owned and operated exclusively by Mr. Aikele's son, Mike,
who depended upon water diverted in Sections 5 and 8 of Township 4
North, Range 26 East from two wells under licensed Rights Nos.
34-7035 and 34-7122, and transported to the place of use through the
Timberdome Canal Company's system. The 1,735.3 acres owned and
operated by Juel Aikele at that time, shown within the area colored
in yellow, depended upon water diverted from wells into either the
Timberdome Canal Company's system or a private ditch system of Mr.

Aikele and conveyed to the place of use under six licensed rights:

¥



34-2315, 34-2358, 34-2417, 34-2419, 34-2429B and 34-2472, Mr. Juel
Aikele has now succeeded to Mike Aikele's former ownership of the
lands in the pink area, as well as Mike's former interest in some of
the lands in the area colored in vellow.

We have referred to the 549 acres and the 1,735.3 acres
separately for some purposes. The points of diversion under this
application would include one of the original Perkes' wells in the
SE1/4 of the NWl/4 of Section 5, Township 4 North, Range 26 East,
and a well in the SW1l/4 of the SW1l/4 of Section 21, Township 4
North, Range 26 East. It is anticipated that up to 4.0 cfs would be
diverted from the Perkes' well in Section 5, and delivered through
the Timberdome Canal system for use on Aikele lands which receive
water through that system, including the 549 acres in the area
colored in pink. Up to 8.43 cfs would be diverted from the well in
Section 21 and to transport it through the private ditch system to
much of the 1,735.3 acres in the area colored in yellow.

Although the total of the 549 acres plus 1,735.3 acres is
2,284.3 acres, about 140 acres of the 549 and some 370 acres of the
1,735.3 are in government set-aside programs and will not be cropped
this year as would be done in a more normal situation. Portions of
the set-aside lands will have water applied only at times when the
water is not needed on the crop lands, primarily late in the
season. Standard crops of alfalfa and small grains will be grown on

about 1,775 acres this vear.
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Although the SRBA claims show the water rights as they have

been used for several years; that is, Rights Nos. 34-7035 and

34-7122 for the 549 acres,

34-2417,

34-2419,

and Rights Nos.

34-2315,

34-2358,

34-2429B and 34-2472 for the 1,735.3 acres,

the

existing licenses, transfers and ownership records of which we are

aware appear to show the following:

LICENSE
No‘

34-2515

34-2358

34-2417

34-2419

34-2472

34-2429B

AMOUNT
(CFS)

7.02

2.78

ACREAGE

788

664

133.

100.

393

121.

78

OWNERSHIP

Juel
100%

Juel

100%

Juel
60%

Juel
50%

Juel
100%

Juel

100% of B,

OWILS

Owns

OWIS

CwWns

oWns

OWng

which is
about 60%
of the
original
license

NOTATIONS ON
ACREAGES

See Transfer

No.

1066

This 664 acres

is all

within

the 788 acres
under 34-2515

2.67 cfs and
133.8 acres

are 60% of the

TOTAL
ACRES

original license

2.01 cfs and
100.5 acres

are 50%
original license

of the

See Transfer

No.

2991

788

133.8

100.5

393

121.78
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LICENSE
NO.

34-7035

34-7122

TOTALS

9729i/srs

AMOUNT
{CFS)

5.62

4.31

ACREAGE OWNERSHIP

417 Juel owns
100%

215.5 Juel owns

50%

NOTATIONS ON
ACREAGES

4.31 cfs and

215.5 acres

are 50% of the
original license
which was
purchased 1/2 by
Don Aikele and

1/2 by Mike Aikele

TOTAL
ACRES

417

215.5

2169.58



Randy Pehrson
Dorain Pehrson
P.0. Box 38
Mackay, ID 83251

David Kimball .
P.0. Box 357
Mackay, 1D 83251

Dean Wall
P.0. Box 187
Mackay, ID 83251

Gary Wheeler
P.0, Box 915
Moore, ID 83255

Joe Ausich
P.0. Box 61
Mackay., ID 83251

Marlin Anderson
Judith D. Anderson
Rt. 1, Box 18
Mackay, ID 83251

Ben Schmidt
Star Route
Mackay., ID 83251

George J. Gilbert .
Wanda Gilbert

Rt. 1

Darlington, ID 83231

Thresa Landon
Box 3
Mackay, ID 83251

Kenneth Williams
Box 97
Mackay, ID 83251

Lin 7. Hintze

Box 125
Mackay, ID 83251

Heal Davis
General Delivery
Mackay, ID 83251

dames D. McKelvey
P.0. Box 240
Mackay, ID 83251

Fred 0. Friedl
P.0. Box 12
Mackay, ID 83251

Edward F. Armstrong
Carolyne Armstrong
P.0. Box 243
Mackay, ID 83251

Dave Coburn
Rt, 1, Box 1065
teslie, ID 83255

Faye Jardine
Box 182
Mackay, ID 83251

Ronald F. Williams
Box 184
Mackay, ID 83251

Henry Williams
Box 272
Mackay, ID 83251

Wayne Storer
Box 393
Mackay, ID 83251

Alton T. Sayer
Edythe L. Sayer
Box 101

Mackay, ID 83251

Timothy P. Sayer

Rt. 1, Box 4-A
Mackay, ID 83251

Eva Pence
603 Park Avenye
Mackay, ID 83251

Lela Warner
Box 506
Mackay, ID 83251

Dale A. Shawn
Box 532
Mackay, ID 83251

Jack Evans
Box 186
Mackay, 1D 83251

J. W. McCaslin
Box 26
Mackay, IN 83251

Faye White . = -
Box 324- L i b -
Mackay, ID 8325t

L L A

Karen Bartel
Rt. 1, Box 17
Mackay, ID 83251

Dick McCaslin
Nancy McCaslin
Box 455

Mackay, ID 83251

Scott McAffee
Box 282
Mackay, ID 83251

Ardell G. Yarner
Star Route
Mackay, ID 83251

b dhite Duke

Rt. 1, Box 53
Darlington, ID 83231



Kirby A. Jensen
Juel Aikele

Rt. 1, Box 50
Moore, ID 83255

Leon L. Coon |,
Box 446
Arco, 1D 83213

Frank L. Garnett .
Box 907
Moore, ID 83255

Lloyd E. Jensen
Box 91
Moore, ID 83255

Larman 0. Andeyrsen .
Rt. 1, Box 52
Moore, ID 83255

Lois A. Allan
Box 85597
Los VYegas, NV 89185

Delwin Hale
Box 463
Arco, ID 83213

Protestant
Rt. 1, Box 60
Darlington, ID 83231

Denise Moss
Rt. 1, Box 104
Moore, ID 83255

Wayne Schwartz
Box 903
Moore, ID 83255

Meriin L. Phillips

Rt. 1, Box 442
Arco, ID 83213

Lawrence R. Babcock
Moore,
Idaho 83255

Luther Winger
Box 341
Arco, ID 83213

Glen T. Guthrie
Box 319
Arco, ID 83213

Philip S. Moffett
Rt. 1, Box 120-B
Moore, ID 83255

Dale Huffaker
Rt. 1, Box 56
Darlington, ID 83231

LaVell R. Purser
Rt. 1, Box 1204
Moore, ID 83255

Randy Purser
Rt. 1, Box 121
Moore, 1D 83255

W. A. Rhoades
Rt. 1
Darlington, ID 83231

Dennis Braswell
Rt. 1
Arco, ID 83213

Karen Monison
Tinge Monson
Rt. 1, Box 30

Darlington, ID 83231 .

Max Sayer

Rt. 1, Box 1060
leslie, ID 83255

David B. Bleak

Lois M. Bleak
Rt. 1, Box 27

Moore, ID 83244

W. M. Sayer -
Nolan Sayer

Box 213

Mackay, ID 83251

Dusty Williams
Star Route
Mackay, ID 83251

Vivian W. Ivie
Route 1
Darlington, ID 83231

Wade Vaughan
P.0, Box 123
Darlington, ID 83231

F. Scott Colson
P.0. Box 173
Mackay, ID 83251

Tim Palmer
Rural Route 1
Mackay, ID 83251

Dan Andreason
Box 503
Mackay, ID 83251

Marx Hintz
Rt. 1, Bax 14
Mackay, ID 83251

Don McKelvey
Mackay,
Idaho 83251

Charlotte McKelvey

Hi2kaBoutE  a32s



George Wheeler |
Rt. 1
Moore, ID 83255

W. L. Sowards .
Leota Sowards
Rt. 1, Box 85
Moore, ID 83255

Gerald Stewart -
Box 59
Moore, ID 83255

Lewis Rothwell -
Rt. 1, Box 405
Arco, ID 83213

Clyde W. Smith .
Rt. 1, Box 63
Moore, ID 83255

Ewvin Mathews
Box 553
Arco, ID 83213

Big Lost River Irrig. Dist.
Box 205
Mackay, ID 83251

Norman R. Gilbert .
Rt. 1
Darlington, ID 83231

Richard C. Rothwell
Rt. 1, Box 1010
Leslie, ID 83255

Merritt E. Lanier
Marie Lanier

Rt. 1

Darlington



Betty Halversen .
Box 297
Mackay, ID 83251

Winn Rock
Box 416
Mackay, ID 83251

Lloyd L. Smith
Rt. 1
Mackay, ID 83251

Melvin Ellwein
Vivian J. Ellwein
Rt. 1

Mackay, ID 83251

Ernest Goff
Rt. 1
Mackay, ID 83251

Lester Braswell .
Rt. 1, Box 218
Arco, ID 83213

Robert Thornton
Rt. 1, Box 207
Arco, ID 83213

Craig Stewart
Rt. 1, Box 58-B
Moore, ID 83255

Thelma Sayer .
LesTie
Idaho 83249

Dean Coburn
LesTie,
ID 83249

Rand W\ NedSon
Mack

Randy Nelson
Mackay, ID 83251

Reed Asay
Box 415
Mackay, ID 83251

Rod Drews
Rt. 1 !
Mackay, ID 83251

E11 Sayer
Rt. 1
Mackay, ID 83251

Evan Sayer
Rt. 1
Mackay, ID 83251

Art Storer
Rt. 1, Box 211
Mackay, ID 83251

Don Cain
Star Route 1
Mackay, ID 83251

L. D. Linburg
Box 101
Mackay, ID 83251

Rowsel Ellis
Box 55
Mackay, ID 83251

Ned R. Walker
Box 32
Arco, ID 83213

Robert Thognton

Rt. 1, Box 204
Arco, ID 83213

Anthony E. Madsen
Rt. 1, Box 446
Arco, Idaho 83213

Protestant
Rt. 1, Box 20A
Arco, ID 83213

Dale Smith
Rt. 1, Box 22
Moore, ID 83255

Joe Smith
Rt, 1, Box 22
Moore, ID 83255

Virgil Hail
Box 454
Moore, ID 83255

Don Hymas
Rt. 1, Box 26
Moore, ID 83255

David Bleak
Rt. 1, Box 27
Moore, ID 83255

Ruben L. Jensen

Moore,
Idaho 83255

Raymond N, Noble
Moore,
ID 83255

Albert C. Babcock
Rt. 1, Box 76
Moore, ID 832554
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State of Id{fho )
DEPARTMENT OF WATER RESOURCES
150 Shoup Ave., Suite 15, Idaho Falls, Idaho 83402 - (208) 525-7161

EASTERN REGION CECIL . ANDRUS

GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

April 25, 1991

ATTN: Deanna
Magistrate Court

Butte County Courthouse
Arco, ID 83213

Dear Deanna:

This is to confirm the use of the Courtroom, Butte
County Courthouse, for water right conferences to be
held by this Department beginning at 9:00 a.m. on
Wednesday, May 15 and Thursday, May 16, 1991.

Thank you for your cooperation in this matter.

Very truly yours,

COLLEEN WRAY
Adm. Assistant



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFERS OF WATER RIGHT NOS.
34-0032/34-0259 IN THE NAME OF KIRBY A.
JENSEN & JUEL AIKELE AND NOS. 34-7080A/
34-7136/34-716% IN THE NAME OF M. TODD
PERKES & JUEL AIKELE

NOTICE OF
COMBINED HEARINGS

M gt Mt Ml Tat® Tw® St

On June 7, 1988, Kirby A. Jensen & Juel Aikele, Moore, Idaho
filed the above referenced application to transfer the public waters of
the State of Idaho. On September 28, 1988, the Department received a
protest against approval of said application from the Big Lost River
Irrigation District. Additional protests were received from Randy &
Doraine Pehrson, David Kimball, Dean Wall, Gary Wheeler, Joe Ausich,
Marlin & Judith Anderson, Ben Schmidt, George J. & Wanda Gilbert, Thresa
Landon, Kenneth Williams, Lin T. Hintze, James D. McKelvey, Fred O.
Friedl, Edward F. & Carolyne Armstrong, Dave Coburn, Faye Jardine,
Ronald F. Williams, Henry Williams, Wayne Storer, Alton T. & Edythe L.
Sayer, Timothy P Sayer, Lela Warner, Dale A. Shawn, Jack Evans, J.W.
McCaslin, Faye White, Karen Bartel, Dick & Nancy McCaslin, Scott
McAffee, Ardell G. Warner, White Duke, George Wheeler, W. L. & Leota
Sowards, Gerald Stewart, Lewis Rothwell, Clyde W. Smith, Ewvin Mathews,
Norman R. Gilbert, Richard C. Rothwell, Merritt E. & Marie Lanier, Betty
Halversen, Winn Rock, Lloyd L. Smith, Melvin & Vivian Ellwein, Ernest

Goff, Lester Braswell, Robert Thornton, Craig Stewart, Thelma Sayer,



Dean Coburn, Randy Nelson, Reed Asay, Eli Sayer, Evan Sayer, Art Storer,
Don Cain, L.D. Linburg, Rowsel Ellis, Ned R. Walker, Robert Thornton,
Anthony E. Madsen, Dale Smith, Joe Smith, Virgil Hail, Don Hymas, David
Bleak, Ruben L. Jensen, Raymond N. Noble, Albert C. Babcock, Leon L.
Coon, Frank L. Barnett, Lloyd E. Jensen, Larman D. Andersen, Lois A.
Allan, Delwin Hale, Denise Moss, Wayne Schwartz, Merlin L. Phillips,
Lawrence R. Babcock, Luther Winger, Glen T. Guthrie, Philip S. Moffett,
Dale Huffaker, LaVell R. Purser, Randy Purser, Dennis Braswell, Karen &
Tinge Monson, Max Sayer, David B. & Lois M. Bleak, W.M. & Nolan Sayer,
Dusty Williams, Wade Vaughan, F. Scott Colson, Tim Palmer, Dan
Andreason, Marx Hintz, Don McKelvey, and Charlotte McKelvey.

Mitchell Sorensen, Kurt Acor, and Herman Aikele. Protests
acknowledgments sent to Vivian W. Ivie, W.A. Rhoades, Rod Drews, and
Neal Davis were returned as undeliverable.

On January 15, 1991, M. Todd Perkes and Juel Aikele filed an
application to transfer water rights identified by Nos.
34-7080A/34~7136/34-7169. On March 25, 1991, the Department received a
protest against approval of said application from the Big Lost River
Irrigation District. Additional petitions of protest were received and
Lawrence Babcock was selected to represent and to notify the individuals

of any proceedings by the Department.



The Department has set the matter of protests for hearing for
9:00 a.m., Thursday, May 16, 1%91, in the Courtroom, Butte County
Courthouse, Arco, Idaho. The hearing will be held in accordance with
provisions of Chapters 2 and 17, Title 42 and Chapter 52, Title 67 of
the Idaho Code and adopted Rules of Practice and Procedure of the
Department of Water Resources. Opportunity shall be afforded all
parties to respond and present evidence and argument on all issues
involved.

U
s 7 = .
Date this o< Lot day of April, 1991.

A

RONALD D. CARLSON
Eastern Regicnal Manager
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LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO

FRED 4. HAHM WEST ONE BANK BUILDING ARTHUA W HOLDEN (1877-1967)
KENT W FOSTER 50130 ROBERT B HOLDEN {1911-1971)
ROBERT E FARNAM HOPISALBOXIDAHO 43405 TERRY L CRAPO (1839-1982)
WILLIAM D FALER IDA LS, WILLIAM S HOLDEN (1907-1968)
STEPHEN E. MARTIN _
CHAALES A, HOMER TELEPHONE {208) 523-0620
GARY L MEIKLE TELEFAX (208) 523-9518
MICHAEL O CRAFO
GAYLE A SORENSON
DONALD L. HARRIS
RANDALL B REED
MARIE T. FEELEY .
JOHN G. SIMMONS April 4, 1991

ROBERT M FOLLETT

HAND DELIVERED

Harold W. Jones, Water Rights Supervisor
IDAHO DEPARTMENT OF WATER RESOURCES

150 Shoup Avenue, #15

Idaho Falls, Idaho 83402

RE: Application for Transfer No, 34-7080A/34-7136/34-7169

Dear Mr. Jones:

We appreciate receiving your letter of April 3, 1591, and
the attachments. We had heard last week from Mr, Juel Aikele
that the protest period had expired and the protests were in.
He had had some contact with Norm Young and indicated we might
be hearing from Mr. Young about a possible date for a hearing.

We have not yet heard from Mr., Young, but it is most
urgent that the matter be decided as soon as possible. We
would like to request that the hearing be scheduled at the
earliest possible moment.

In the hopes that if you know what our schedule permits,
it will be helpful, it appears that I have hearings or trials
scheduled April 1lé6th, 17th, and 18th, and April 29th. If we
could do this as early as the end of next week, or even April
15th or 19th, it would be greatly appreciated.

Yours very truly,
g%ﬁé?€2r1ﬁ242;
Kent W, Foster

#3840.00/srS i

cc: Norm C. Young, Administrator -
e

-



April 8, 1991

RE: Applications for Transfer No. 34-7080A/34-7136/34-71695

M. Todd Perkes/Juel Aikele

c/o Holden, Kidwell, Hahn & Crapo
P.0O. Box 50130

Idaho Falls, ID 83405

Gentlemen:

Enclosed please find an additional protest filed against the above
referenced application.

If you have any questions, please feel free to contact this office.

Very truly yours,

HAROLD W. JONES
Water Rights Supervisor

HWJ:CW
pc: IDWR -~ State Office

Enclosure



April 8, 1991

RE: Application for Transfer No. 34-7080A4/34-7136/34-7169
TODD PERKES/JUEL AIKELE

Mr. Roger D. Ling
Attorney at Law
P.O. Box 396
Rupert, ID 83350

Dear Mr. Ling:

This letter acknowledges receipt of the protest filed in behalf of
the Big Lost River Irrigation District against the above referenced
application for transfer. The following are the principle items
considered by the Department at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestant must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWI: CW

cc: IDWR - State Qffice



April 3, 1991

RE: Application for Transfer No. 34-7080A/34-7136/34-7169

M. Todd Perkes/Juel Aikele

¢/o Holden, Kidwell, Hahn & Crapo
P.O. Box 50130

Tdaho Falls, ID 83405

Gentlemen:

Enclosed please find copies of protests filed against the above
referenced application. You should be aware that the following are
the items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the use of the
original right?

3. Will the proposed use under this transfer conflict with
the local public interest?

The applicant must be prepared to present evidence and/or testimony
addressing each of the three items should an additicnal hearing be
necessary. You will be notified at a later date as to the time and
place set for conference and/or hearing.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWJ : CW

cc: IDWR - State Office



April 3, 1991

RE: Application for Transfer No. 347080A/34-7136/34-7169
TODD PERKES/JUEL AIKELE

Lawrence Babcock
Box 66
Moore, ID 83255

Dear Mr. Babcock:

On March 25, 1991, signed petitions protesting the above referenced
water right transfer were received by this Department. You have been
selected to represent the individuals on these petitions. Therefore,
any correspondence concerning this application will be directed to
you. We are asking that you keep these individuals notified of any
proceedings concerning this transfer. For your convenience, I have
enclosed coples of the petitions submitted.

This letter also acknowledges receipt of the protest filed against
the above referenced application for transfer. The following are the
principle items considered by the Department at a conference and/or
hearing in either approving or denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestants must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter. If we may be of further
assistance, please contact us.

Respectfully submitted,
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HAROLD W. JONES
Water Rights Supervisor
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HWJ:CW



27-Feb-1991

KENT FOSTER ESQ

HOLDEN KIDWELL HAHN & CRAPO
PO BOX 50130

IDAHO FALLS ID 83405

RE: Application No. 34-7080A, 34-7136, & 34-7169
Dear Water Right Applicant:

The Department of Water Resources acknowledges receipt of your
water right permit. This office is currently in the process of
advertising the application in the Arco Advertiser and Statewide
on March 7 & 14, 1991 . The advertisement will be published for
two consecutive weeks, and a period of ten days following the
second publication will be allowed for the submittal of protests.

If the application is protested, you will be sent a copy of the
protest. The protest must be resolved before the application is
approved or denied. If the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

If the application is not protested, it will be forwarded to our
state office in about five weeks. State office personnel will
conduct a complete review prior to final processing of the
application and will notify you of the outcome of this review.
When a permit is issued, you will be sent a copy. A typical
processing time for an unprotested application is about eight
weeks.

Please feel free to contact this office if you have any questions
regarding this procedure.

Sincerely,

HAROLD W. JONES
Water Rights Supervisor

HWJ/rb



26-Feb-1991

IDAHO STATESMAN
PO BOX 40
BOISE ID 83707

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated {once a week for two consecutive
weekly issues) in your newspaper. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated,

Please send the affidavit of publication and publication billing
to this office before March 25, 1991.

Yours truly,
Rita Bodell
Secretary/Office Coordinator

Encl.



26-Feb~1991

LEWISTON MORNING TRIBUNE
PO BOX 957
LEWISTON ID 83501

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated (once a week for two consecutive
weekly issues) in your newspaper. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department

along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
to this office before March 25, 1991.

Yours truly,
Rita Bodell
Secretary/Office Coordinator

Encl.



26-Febh-1991

THE TIMES NEWS

PO BOX 548

TWIN FALLS ID 83303

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated (once a week for two consecutive
weekly issues} in your newspaper. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
to this office before March 25, 1991.

Yours truly,

Rita Bodell
Secretary/Office Coordinator

Encl.

TIPS
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26-Feb~1991

ARCO ADVERTISER
PO DRAWER C
ARCO ID 83213

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated (once a week for two consecutive
weekly issues)} in your newspaper. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
toe this office before March 25, 1991.

Yours truly,

Rita Bodell
Secretary/0Office Coordinator

Encl.



NOTICE OF PROPOSED CHANGE OF A WATER RIGHT
NO.’S 34-7080A, 34-7136, & 34-7169

NOTICE IS8 HEREBY GIVEN that M. Todd Perkes & Juel Aikele
have applied to the Department of Water Resources to change point
of diversion and place of use of the waters of a groundwater
source, The rights sought to be changed are evidenced by
licenses and recorded as follows:
LICENSE NO. 34-7080A AMOUNT: 2.67 cfs
PRIORITY: 9-23-1974
POINT(S) OF DIVERSION: SWNW, SENW, SEC. 5, T 3N, R 25E, BUTTE COUNTY
The water is used from 4-1 to 11-1 to irrigate 160 acres within the NE,
SEC. 11, T 3N, R 25E, B.M.

LICENSE NO. 34-7136 AMOUNT: 5.5 cfs
PRIORITY: 3-26-1976
POINT(S) OF DIVERSION: SWNW, SENW, SEC. 5, T 3N, R 25E, BUTTE COUNTY
The water is used from 4-1 to 11-1 to irrigate 160 acres within the NW,
SEC. 11, T 3N, R 25E, B.M,

LICENSE NO. 34-7169 BAMOUNT: 4.48 cfs
PRIORITY: 1-6-1977
POINT(S) OF DIVERSION: SWNW, SENW, SEC. 5, T 3N, R 25E, BUTTE COUNTY
The water is used from 4-1 to 11-1 to irrigate 160 acres within the SE,
SEC., 11, T 3N, R 25E, B.M.

These rights when combined shall not exceed 8.49 cfs at the point of
rediversion.

TO BE CHANGED AS FOLLOWS:

The water will be diverted from the SENW, SEC. 5; SWSW, SEC. 21, T 4N, R 26E,
BUTTE COUNTY, and used from 4-1 to 11-1 to irrigate 480 acres of land within
the NE, SEC. 1, El/2, El/2Wl/2, SEC. 13, T 3N, R 25E; W1l/2, SE, SEC. 25, T 4N,
R 25E; &SWSW, SEC. 5, SEC. 6, Wl/2Nl/2, SENW, SEC. 7, T 3N, R 26E; W/l%ﬁWl/d,
SEC. 29, E1/28El/4, SEC. 30, SEC. 31, T 4N, R 26E, B.M. -

Any protests against the proposed change must be filed with
the 1Idaho Department of Water Resources, 150 Shoup Ave., Idaho
Falls, ID, 83401, on or before March 25, 1991.

R. Keith Higginson
Director

Published in the JffioPPugige@yr on MARCH 7 & 14, 1991.

1y
HEw
Lt

,Egiuéiii} ) ‘

frng s
sl P,
- — 4



y L 4
Hr il

Y 22 (w’ﬁuﬂaéf =7 /’,// éf/c“ P o
Fox doices oF oo/ AAL ¥ scheel
Al 20 cons” g % , S, Z}i}jﬁ;ﬂ ﬁ e
7}&2&//5"/’//% T A /3@\, }/%/f‘c 'k@?/ VG

o



LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPQ

'I:REDJ HAHN WEST ONE BANK BUILDING

ENT W FOSTER PO BOX 50130
ROBERT E. FARNAM
WILLIAM D FALER IDAHO FALLS, IDAHD 83405
STEPHEN £ MARTIN -
CHARLES A. HOMER TELEPHONE ({208) 523-0620
GARY L MEIKLE

TELEFA 1
MICHAEL D. CRAPO ELEFAX (208) 5239518

GAYLE A SORENSON
DONALD L HARRAIS
RANDALL 8. REED
MARIE T FEELEY

JOHN G SIMMONS February 4, 1991
ROBERT M, FOLLETT

Mr. Juel Aikele
Route 1, Box 63-D
Moore, Idaho 83255

Dear Juel:

ARTHUR W AOLDEN (1877-1967)
ROBERT B HOLDEM (1811-1971)

TERAY L CRAPO {1939-1942)
WILLIAM 5 HOLDEN {1907-1988)

PRE™ P
PEETIYE]

FEB 1, 1991

Repartman: o Vuler Resources
Gastern District Office

The Department of Water Resources has requested copies of
tax notices on all of the land shown in our application for
transfer. We have enclosed with this letter a map showing all
of the lands included in the application. Would you please see
if you can find tax notices for all of it and furnish them to us

at your earliest convenience.

I suspect that some of the tax notices will be in Mike's or
some else's name. We will also need copies of the recorded
deeds showing that the transfers have been made to you.

As always, if we can answer any questions,
to call upon us at your convenience.

Yours very truly,

g

Kent W. Foster
#3840.00/sxcs

Enclosure

rlease feel free



WARRANTY DEED

For Value Recelved
MICHAEL AIKELE and LORI L. AIKELE, Husband and Wife,

the grantors , do hereby grant, bargain, sell and convey unto
JUEL AIKELE and MARY ANNE AIKELE, Husband and Wife,

the grantee S, the following described premises, in —_Butte County, Idaho,
to-wit:

That certain land and that certain irrigation equipment
on attached Exhibit "A",
Conveyance 1is subject to two certain Real Estate Mortgages
given by Grantors herein, to Farm Credit Services

(Federal Land Bank of Spokane) which Real Estate Mortgages

were r2ccrded Oon  pecember 18, 1984, and May 17, 1988,
as Instruments No. 15241 and 20958, respectively.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the sald Grantee 5
heirs and assigns forever. And the said Grantor g do hereby covenant to and

. Lheir ; !
with t]‘?xe said Granteeg , that (he v the owner s in fee simple of sald premises; that they are
free from all incumbrances

and that the ¥ will warrant and defend the same from all lawful claims whatsoever.

Dated:
S re Ak

~ MICHAEL AIKELE

!

B - P
i 2
s l—‘k_'t./ [ {-t— »\L-C,(“(,

— L
LORT L. AIKELE T

STATE OF QOregon fonnty of Umatilla| STATE OF IDAHO, COUNTY OF

On this @owk. day of Crlbonaes , 1998, 1 hereby certity Ahat this E&atrzment was filed tor record
before me, a notary public in and for said State person- at the request of
ally appeared

MICHAEL AIKELE and LORT L. ATKELE| & 00 5 mimites it :é otrdunte [ o,
19 Y&, in my office, and duly recorded In Book
of Deeds at Page

known to me to be the person whose hame
subscribed to the within instrument, and acknowledged

to me thut execited-the-spme
Choste ) oeibret.

mfl ;_i N Public

g::\'ll(:lngl'::;@ﬁﬁ' Conmmcsirn E;-'!,,:h *Mah
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¥ERACT I: e . , .

Township 4 North, Range 25 East of the Boise Meridlan
Section 25: Wi, EXCEPTING: Beginning at the Northeast corner of the NEXNWk
of said Section 25, thence South along the East boundary of said
" NEXNWl 850 feet; thence Northwesterly to a point on the North
boundary line of sald NEWNW{ which is 850 feet West of the point of

beginning; thence E. along said NE'NWY; North boundary 850
feet to the point of beginning.

Section 25: SE%, EXCEPTING: Beginning at the Southeast corner of sald Section
© 23, thence North 0°30'04" East along the East boundary of

gald Section 25, 205.17 feet; thence North 89°39'08" West
parallel to the South boundavy of said Section 25 529.88 feecr;
thence South 56°00'23" West 363.69 feet to the South boundary of
said Section 25; thence South 89°39'08" East along the South
boundary of gald Section 25, 829.63 feet to the point of beginning.
ALS0 EXCEPTING: Begluning at the Northeast corner of the SEk
of said Section 25, which 1s the true paint of beginning, and

running thence South 850 feet to a polnt; thence iz & Worthwesterly
direction to & psint £50 feet Wesat of the true point of beginning,

thence East 850 feet to the true point of beginning.
Section 26: SE%

TRACT 11:

Township 3 North, Range 25 East of the Boise Meridian
Section 1: Llots 1 and 2; S%NE%, EXCEPTING THEREFROM: an easement 30 feet in
width adjacent to and North of the centerline of sald Sectlon 1,

and running from the W4 of said Section 1 to the County Road along
the East line of said Section.

TRACT 111:

A parcel of land in the NEWNWY of Section 25, Towmship 4 North, Raunge 25
Eaat of the Boilse Meridian, described as

The Southwesterly boundary of such parcel 1s a acraight line, drawn

from a point 850 feet South of the Northeast corner of said NEYWNWY to a
point B30 feet West of sald Northeasat corner; the Northeaaterly boundary
of such parcel is an arc, which intersects sald straight line at each point

of curve, 'with a radius of 1300 feet, center of circle at the center
of the said NWk.

TRACT 1¥:

A portion of the NWi of Section 8, Township 4 North, Range 26 East of the Boise
Meridian, described as
Beginning at the Mortheast corner of the NWYNWY of saild Section 8, thence South

75 feet; thence West 75 feet; thence North 75 feet; thence East 75 feet to the
polnt of beginn}ng. :

Together with an undivided 50X interest in a 250 HP G.E. electric motor and a
Johnston turbinepump and 425 feet, more or less, of steel mainline located off
the above described land in the EM4NWl of Section 5, Township 4 North, Range

26 East of the Boilse Meridian, sud any replacements thereof, all of which arc
hereby declared to be appurtenant thereto.

Tqgether with a 250 HP G.E. electric motor, with an Aurora turbine pump, a

75 HP U.S. electric motor, with a Layne and Bowler turbine pump, a 40 HP U.S.
electric motor, with a Verti-Line turbine pump, a 40 HP U.5. electric motor

with a Verti~Line turbine pump, a 100 HP G.E. electric motor, with a MWintrooth
turbine pump, @ 125 WP G.E. electric moter wicth 8 Layne and Bowler turbine pump,
and 1,300 feet of size l4dinch ateel mainline and 800 feet of eize 12 inch steel
mainline, 5,800 feet of sizes 6 inch through 12 inch steel mainline, 1,900 feel
of sizes 8 inch through 10 inch steel mainline, and (3) Mel Brown electric aelf-
propelled, lé-tower, 1,300 foot length circular systems, and a Mel Brown
electric self-propelled, l4~-towar },300 foot length circular system, and any

replacements,thereof, all of whith are hereby declared to be ap7§’tenant thereto.
-~ L - n .

’
) ’?g;?ﬁgiiﬁf:”w
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PARCEL ITI

That portion of the Northwest Quarter and the West
450 feet of the Northeast Quarter of said Section
which is not irrigated by a certain 11 Tower, 1560
feet Wade Rain Center Pivot sprinkler system, being
in the WNortheast Corner of such Northwest Quarter
and the adjacent West 450 feet of the Northeast
Quarter,

PARCEL IV

That portion of the Northwest Quarter and the West
450 feet of the Northeast Quarter of said Section
which is not irrigated by a certain 11 Tower, 1560
feet Wade Rain Center Pivot sprinkler system, being
in the Southeast Corner of said Northwest Quarter
and adjacent West 450 feet of the Northeast Quarter.

Page 3 of 3 - EXHIBIT "A"- Aikele Transfer 4



Tract V:

Township 3 North, Range 26 East, Boise Meridian

Section 5: SWZSWi

Section 6: Si5%,

Excepting therefrom the following Parcels of Property:
Parcel One: That parcel of property heretofore

conveyed by Grantors to DON AIKELE, et, ux., and have
particularly described as follows:

A Parcel of land in Section 6, Township 3 North,
Range 26 East, Boise Meridian, Being that portion
of the Southwest Quarter and the West 450 feet
of the Southeast Quarter of Said Section, which
is irrigated by a certain 11 Tower, 1560 foot
Wade Rain Center Pivot irrigation system,.

Parcel Two: A Parcel of land in Sections 5 and 6,
Township 3 North, Range 26 East of the Boise Meridian;

Being that portion of the South one-half of the SEf,
Section 6 and that portion of the SWiSWi, Section
5 which are irrigated by a certain 11 Tower; 1560
foot Wade Rain Center Pivot Irrigation system, which
pivot has its center point 1in the NEZ, Section 7,
said center point being located approximately 1120
feet South and 520 feet West of the SE Corner of
Section 6.

Tract VI:
Township 3 North, Range 26 East =, Boise Meridian:
Section 7: The following 6 parcels of Land:

A Parcel of land in Sections 5 and 6, Township 3 Nerth,
Range 26 East of the Boise Meridian;

Being that portion of the South one-half of the SEZ,
Section 6 and that portion of the SWiSWE, Section
5 which are irrigated by a certain 11 Tower; 1560
foot Wade Rain Center Piveot Irrigation system, which
pivot has its centexr point in the NEi, Section 7,
said center point beinz located approximately 1120
feet South and 520 feet West of the SE Corner of
Section 6. -

Tract V:

Four Parcels of land in Section 7, Township 3 North,
Range 26 East of the Boise Meridian being:

PARCEL 1

That portion of the Northwest Quarter of said Section
which is not irrigated by a certain 11 Tower. 1560
feet Wade Rain Centery Pivot sprinkler system, being
in the Northwest Corner of such Northwest Quarter,

FARCEL I1

That portion of the Northwest Quarter of said Section
which is not irrigated by a certain 11 Towexr, 1560

feet Wade Rain Center Pivot sprinkler system, beig
in the Southwest Corner of such Northwest Quarter. 5igﬁ %ﬂ
2 §X -
L iq-.;d
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AFFIDAVIYT QF LOAN RESTRUCTURE
AND EXTENSION OF HAYURITY DATE

FUCB Loan No. 11142-301

The undersigned do hereby depose and state:

L. Juel Aikele and Mary Anne Aikele, hushand and wvife, are
mortgadgors. and Farm Credit Bank of Spokane, successor hy merger
to The Federal Land Bank of Spokane, 15 mortgagee, under the
following described mortgage(s):

That c¢ertain mortgage dated November 29, 1984, and
recorded December 18. 1984, as Instrument Nec. 15241,
Real Property Records of Butte County, Ydaho;

at certain mortgage dated December 18, 19220, recorded
/,2-— ¥ , 1990, as Instrument No. of¥ 5; .

Real Propexty Records of Butte County, Idaho,.

Said mortgage({s) contains a description of the real property
affected by the restructure agreement referenced herein. A copy
of said real property description(s) is attached hereto and
incdorporated herein.

2. The deht and some terms and conditions secured by said
mortrage have been restructured and reamortized, and the term
extended to December 1, 2008, all as fully set forth in the
Restructuring Agreement. The agreement also Provides that the
interest rate. payment terms or balance due on the debt may he
andexed, adjusted, renewed or renegotiated by agreement of the
parties.

IN WITNESS WHEREOF, the undersigned have executed this
Atfidavit and Hemorandum nn the dates set opposite the signatures
hereto.

FARHI CRED1T BANK OF SPOKANE
P.0. Box TAF-CS5 / West 601 First Avenue
Bpokane, Washington 99220-4005

/éé%@ » Date: _,@é’/ﬁ‘?w/tu /5, P50

Authorized Agent

BORROWERS

_Ho/é// ,,,Z/ oater _(Jee JP, 1770

Ju# Aikele
Date: ;ﬁ{,ﬂﬁﬂiaa/ ’/5;5%9

)
Haly A?ne Aikele

fiailing Address: Route 1 Box 63-D
Hoore ID 83255

AFFIDAVIT OF RESTRUCTURE --Page 1--




STATE OF IDAHO )
)
County of Bonneville)

7 il

On this

s

day of December,
appeared JUEL AIKELE and MARY ANNE ATKELE,
me known to he the persons described

5.

1990, before me personally
husband and wife, to

in and who executed the

vithin instrument, and acknowledged that they executed the same
as thelr free act and deed.
&8 W
‘_\" Y \..o . "-!}(/b %
S .
Fa S woTap, ™! LG Lt
N WOIARY Notary/Public fd&f the gfate of Idaho
Tl Browg Regiding at __g[jégda_ _9
ERA : My commission expirés ~/99.4
L o, SUBLG e b .
L -3
OC7YCHEEA
Sy B T
STATE OF IDAHOG }
) ss.
County of Bonneville )
, o
On this “_/ﬁi:j__ day pf December. 1990, before me personally
appeared i}lﬁ&ﬂ&{wdeZZlhﬂ/ known to me to
bhe an authorized/agent of the Farm Credit Bank of SpoKane that
evecyted the vithin instrument., and acknowledged to me that such
corporation executed the same as its free act and deed; and on
nath stated that he was authorized to execute said instrument.
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R - i i residing _fgzibﬁégw¥' .
L 08 “URLie o Iy commission expir 9-/797
".‘" 4)‘-. --..‘......-‘%j -~
“r.‘"lf\ O' "\-Ib._n
f Lo '1—' ”;ef/
1
|8 J"Eu) #
&
”:,:" ,;ﬁ.jﬂ’méw
- [ R - VE.‘* ‘ f
qfié{’ 73
ity

AFFIDAVIT OF RESTRUCTURE

~-~-Page 2--



[CR1iT)

oL RU L ISTER U S &

f 1
| !
I t

J

i
[
—~ ,
7
|
RN é -??@
A g“*\
| )
Pl b 7:‘5;3
™ E;‘. o :‘k::i'}
: %5‘ .5?3?_?
! AN By
":\ I :"“{;.;)
AP
P b
~ |

| TAXING DISTRICT

| matE

AMOUNT l

! RECEIFT
CC}N(?PT"L-DA;TS%J \2( %’“?‘(EASU.*%IS H;ECLURTI BECK 1993 STaT= . FULL PA(MENT
Pee HAX 121y ARCOy. IDe 82213 ICOUNTY 004417 733a30/tax 24063442
(206} 527-3C47 REAL PRJPERTY |STHOIL 4111 «OD6504] 140354600
MARKET VALUE ,TAX CODE AREA PARCEL NUMBER mLhueer |G EMETERY «002180! 2R e b6 508 TOT
159223 5-00|RPO4N25E2512024] 1938  |LIBRARY <0NCES3 Q2 B4 T
IHOSP DIST «001275 223a02/0r
H2 LESS T#H33-E2; I [ 18T INSTALLMENT
SE4 LESS Ti#22-P4 & TE24—84 ! | lax 19031471
L 153223 S=zC °5 ! ! P
ﬁ ! e :su_s TOT
| | [INT I
WAC 2000 } ! ; o
! ' b D INSTALLMENT |
4584000 AIKELE. MICHATL | | | ‘T4 19031e71
TOT ACHES & AIKELZe LGRI ‘ = ! e,
DELINGLUENT GERT ' ' gsus Tar |
RT 1 BOX 63C-2 | [ | e
MJORE, 1D £3255 { , vor l
| TITAL | &3129259 240634642
AHCN MATLING YOUR CANCELLED CHECK wILL BE RECEIPT
=COPY: THANK YQU *CCPY%
FOR PROPER CREDIT THIS STUB MUST BE RETURNED WITH YOUR PAYMENT -T -

FOR PROPER CREDIT THIS STUB MUST BE RETURNED WITH YOUR PAYMENT

FEAL PROPZRTY 1990 RPU4ANZ5E251202A REAL PROPERTY 1990 PPDOANZ25E251202A |
ATKELEs MICHAEL AIKELEs MICHAEL l
&€ AIKELE, LORI 1538 & AIKELEy LORI 1938
+COPYx #COPY%
SPECIA. CODE Tax LODE AREA TAX 2ND INSTALLMENT SPECiAL CODE TAY 1 CORE AREA TAX TOTAL TAX J i
1,031.71 1,031.71 | 5-29 a Zv063.42 24C63.42 | 5-00!
PEN FEN |
SUsTOT .. 2nd ssvor  FULL 3
mr wr l
ToT TOT
PERSONAL CHECKS SUBJECT TO BANK CLEARANCE SPECIAL CODE Thx| CODE  AREA TAX 15T INSTALLMENT l
MAKE CHECKS PAYABLE T0 1,031,71 1’031.71 5 Oo'
TSUTTE COUNTY TAX COLLECTOR | PEN ?
Pe0e BOX 1219 ARCDy ID 63213 seetor st |
INT
L J or | 03) 7] | f
DELINQUENT IF NOT PAID GN OR BEFORE JUNE 20, 1991 DELIMQUENT I NOT PAID ON OF B2FORE © DECEMBER 20y 1990
CATEZ PALID CHECK # DATE PAIDy.20-G0 CHECK #3233/ [
PALID BY UASH PAID BY CASH

M Oudete

TANT 28 904)
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RECEPT

| c e TAXING DISTRICT RATE AMOUNT |
| COENL??+|DAEDEBJJ'IAYX I% .[',IEJ l?ggﬁiEcL 15%1'1 ZECK 1990 ISTATE FULL PAYMENT
' PaiDe 30X 121s ARCOy IDe R3213 caurty « 005417 21546 |rax 632.14
{208) 527-33&7 REAL PROPERTY [SCH0OOL #111 « 305504 317 26|
MARKET VALUE | TAX CODE AREA PARCEL NUMBER | ewinumwgesr  [CEMETERY «302180 Be78(susTor
42773 5=-00 RP33N255019101A’ 1500 ILIBRARY + 300583 26w by linT
HOs5P DIST «G21275 H24 20|70
LDT S 1—2 15T INSTALLMENT
S2ZNZ4 TAX 316407|
L 48778 5=C 1 FEN
508 TOT
INT
val 1.300 TOT
2ND INSTALLMENT
1584520 AIKZLEs FICHAEL TAK 315.07
TOT ACPES & AIKELEs LERIX IPEN
RT 1 DOX &3L-2 T
A MODORZe ID 62255 TOT
: TaTAL «012959 £E3241%
JHZN MATLING YOUR LANCZLLED CHECK AILL BE RECEIPT
vCSPY* THANK YOU HCOPYa:
- _— - - — = = - — D i "[—’U ~ - - -
FOR PROPER CREDIT THIS STUB MUST BE RETURNED WITH YOUR PAYMENT _ #C_D PY%, o |
REAL PROPERTY 1990 RPO3N25E01C1C1A FOR PROPER CREDIT THIS STUB MUST BE RETURNED WITH YOUR PAYMENT ‘f
AIKELEs MICHAEL REAL PROPERTY 199
& AIKELEs LORI £00 AIKELEy MICHAEL 0 RPD3N25EDIG!OIAI
=COPY* E AIKELEs LORE 1500]
SPECIAL CODE  Tax| CODE  AREA Tax 2010 INSTALLMENT . " SCOPY#
21607 31607 5=00 sceciAL GODE TAX| CODE  AREA TAX TOTAL TAX ’
PRV €32.14% §32.14 5-00}
SUB TOT 2nd PEN
INT sua or T 7T
or INT 2 FU LL l
PERSONAL CHECKS SUBJECT TO BANK CLEARANCE Tor T ’
MAKE GHEChS PAYABLE TO SFECIAL CODE TAX CODE AREA TAX 15T INSTALLMENT
TBUTTE COUNTY TAX COLLECTOR | 316.37 316407 5~ oo]
Pele 30X 121y ARCOe ID 832213 PEN /{
' sus_;o? T
[ _i mr T e E ,
DELINQUENT IF NOT PAID ON OR BEFORE JUMZ 20y 1991 tor  m T oo '
DATE PAID CHECK # DELINQUENT IF NOT PAID ON OR BEFORE DECE#%&Lgxla**‘——4
PAID 2Y UASH DATE PAID\3 3p.40 CHECK 525230,’ 1990;[

PATD BY () Qubete

CASH-

TN 24 8342) !

—_——— .



B I IOV LEE o T vk w“ . [ LA ! [
P'.O' SLA LT L POy Tl 35212 LAWYy .} HE et T T aln
. T208) 27-3147 .‘E—,\.”‘ﬂ;_%‘}“f SORDL HLTL ,,;.34 1O ™ ey
MARKET VALIE | TAX COLE AREA "RARCEL HUMBL P ]7nmnmmm—MCEﬂETEKY A GION PR T B INTIE
15503 G4=00 RANENZS -2950004 AR F1-F s 302D a3
LT Rm Y « G5 EESRE T
Foo NE4SY4e T 1v-58% (TTA) AOSP PISY <0 LSTR L%.T773 19T INSTALLMEN T
FIUOSYWaNWse T 7-92 [an) - 1513463
L 15503 W2Sd4svas NL2Magloiqs iaiyy Ly
PAT §# 11-31-000 l pot
Si:-(: 2 ) e
11
2ND IMS TALLMENT
634257 ALKELEy JUEL ¢ o 10363
TOT ACRES cEre
#Te 1 DX &H3I-D ur
MODRE, IN 937595 [ 7}
TaTal +31335A 21 Te?n
THEW VMATLING YO Ur SANCELLEN CAFLK WILL 4% ReCelIey
Triasl YOU
TAXIN BISTHI T RAlr ANCUHT W FIET
CW{'E%T‘EHW '*%‘EEEI.}}‘E RECE’I{?’TI WECK 1900 STAT: T RuLLPAMENT
PaDe DROX 1219 ARCOy IMe 732173 COUNTY 004417 1 E4%a3oiim 59005,90
(208) S27-347 REAL PVOPERTY |S5CADJL 111 » 100504 &304 30 |rr
MARKET VALUE | TAX CODE AREA PARGEL UMRER Tt numaer  |CTMITIRY « 2001430 2702 joum or
414747 =00 | RPDGAIAETILN10 A 2273 Fr=w 20DAGT 121597 mr
HM- 42472 LIBRARY AJN3G 13 T1Ta NG
_______ FU SEC 31 T 47077 H43sP NInT 2071275 AThab0 15T HSTALLMENT
AT2277% L/2 Tu ?3-72 ne caafllals
L 199677 SEC 31 FFH
I 21507) : o Tt
i I
WAC He2N0 STULID JATTE Fre 306 N3 j1or
cND INSTALL AT
50602 ATKELLs JUTL Tax 29 5N2 49K
TAT ACRES £ ATKELEs MAPMY ACINE | PEN
DEUNQUEHTL&R_] i 311, TOT
o RT« 1 TI¥ &3-0 i i
MUNRFy I 323257 | I & 151
- T-JTN_ |L $013%06] 5500547
WHEN MAILTNG Y uilr CAMCRLLET CHECK WILL “F PECEIPT
THAMK Y13
TACING DI TRICT MATE AMULILE HEGCH T I
CONOPATERTAY SUTCEANBIECERT, oty youy  fomart ™™™ 2% ik
Pele oM L21y ARCUy Ilas 33212 COUNTY w4017 T 3352 1ar GRn TR
(208) 527=-30+7 'U:-M., PROP=FTY SCHDIL W11 204 3502 |mu
MARKET VAL IIE TAXCODE ARER]  PARCEL HUMGER Countommen. |CFEMETE WY L0010 TaT Y|=tm0r
4383273 G-y REPOHENZETIINN02A 2227 FIWTF ~OND4EUT 17 T
LIBRARY « U547 - T ST
Fo NDG Fi'o—dy HUSFP DLOT PRILES TN A 20 A% 1a7 INSTALL AENT
3te 3t Tax 292 .39
b 43R23 2z
My 16T
iy
WAL Z2.000 i
2ZHD INSTALIMENE
115020 AlKelEy JUF Tas 272 439
TOT ACRES Pt
[ vELmouEnT cERT IRl
RTs 1 BUX &3-0} T
MONREy ID 03255 —————— | 1Y
TaTAL «DI142648 535, Td
HHEN BATLING YOue CANCELLED CHECK WILL 0T RZLEIPT
THANY YOou
CON&?LIDATE T X NOTICE AND RECEIPT A DisTAICT T ’ AMAUIT )
TE COU Y TReASURERy LRI DEL¥ 199D STATE FULL PAYMET
Pele DOX 1219 ARCOy IDe #3213 couUnTy « 004417 1458 673 |Tex G470
{208) 527-2047 WEAL PPUPERTY  (LTHNJL il P TITA L7 2 e
MARKET VALUE FMC%EM& PARGEL JLMDER BI'l NUMBLIER CEYRETERY SON01 0 fre IS |SURTOT
336472 4—00 | RPOGNZ2H 323053 2274 FIRE «JODALT 13a.Tum
LIRRAPY SO R 1M A/ O
F1 SEAMEG Tili-s2 HOSP NIST «O™17275 67 o0 157 INSTALLMEMT
F25E4 ThY 274405
L 33642 SEC 30 fEN
OB TOT
e T
WAC 22700 J :‘_;.%;« o AT
. ZHD INSTALLMENT
884300 AIKELEs JUEL C T 224,85
TOT ACLRES E AIKELEy MAWY ANNE .- 1Eh
DELINGUENT CERT T JJJ LURTT
1 1 30X b3-D ek t
MOORE, I 8832455 | TOT
~ C TATAL |« 313356 449,77 _
WAEN MATLING YOUFR CANMCFLLED CHFCK WILL 3F PECETPT

THaNE YOU



CONSOLIDATED TAX NOTICE AND HECE!PT

[ TR

f1 (AR " W

ﬁ’JTTF Culu Ty TF\_w_:!T.\_r", 1T ." 1o ST, . X FULE LM,
© PelOe JSUA 171y ARGy ID. Lo2y LAY O 7 CIGBIE 45 4GP
(208I S527-3247 wEAL P LRPLT Y |LCaN L Ylie eUNAE 6 JlaFAptt
MARKET VAl UE TAY LOUE AREA I'Ml—(—a :IU ST 7 !I;I_ljllr,nrku Cray=11 ¥ SGulAN P S I P
3372 EOC RPOAHLS L1 T944108 Taan SIME a7 04T a3l
LIzpary RO R Leds 1
F1 SWa4S5Fq T# 15=-47 OS50 YT RS TAR VA A b e 3.!"1 19T I 1 ALL ALNT
SeC &7 Hﬂ LS A
L 3374 L
LT T
mr
hm
ZHD INSTALLNMENT
22250 AIKELEy JUML T 22a54
TOT ACRES PEN
DELINOUENT CERT TR TeT
RT. 1 [BOx {'J?r'-,l IHT
MJOREy I2 w2235 L |
TuTaL «31 3366 wSe 5
o THON MATLTNG YN Ir CANCTLLED CAECK JILL 0% PECEIPT
ThAHE YT
Toxladts D710 T v TE ARAJTINT BECTIPT !
CONSPHPATER, %“%%WE&&‘PQECSB%TI LETK 1940 [STATT v
PeDa A 121e ARCLe Il #3213 CoUnTY ~u0g417 T3he 98 Tax 24133420
(208} %27-3047 n‘AL PEUPEATY (50001 11l e 0nR 34 Lo M8 W06 EN
MARKET VALUZ TAX CODE AREA DARCEL NUMDCH miL Humeen |CERFY LY « GO0, e T8 o
159402 =00 | APAINZAITDLLA0UA 1464 & FIRT « INGUT, 5% 36 [0
LITRARY «07I533 PR NN
L2n25 NP2R2 HOS5P NI°T «01275, 22388 1sTInsTALLMENT
sl & | e 1y lbtiab g
L 15945072 S
SAIF L
INT
WAC 2700 TOT
FND INSTALLMENT
31T«30% AIKELEs JUIL e 19066454
TOT ACPRES E ATKELEy HMARY ANNF ey
DELINDUENT CERT | LUl T
BT 1 ROX 63-=D T
HO0OREs IR BA325% —————— ]
T AL «+ 133066 2,13-.?5L_ .
WHEAN AaILINGS YUP CANCOLLED CHFCK WILEL oF RECEIPT
THANK YU
Th NG DISTHIC T Rl AROLINT aLTEIRT !
CRFPHPATGETA YREXSONBSE TR ek 1990 STATC o T rceamer
PaDe 30X 121y ARCOy I0e 137213 COUNTY 104417 292407 1nr L9NET bbb
{208) 527-3047 PLAL PROPEDYTY  CHDOL =111 a00ASG Y 219,52 |rn
MARKET VALUE TAX CODE AHEA PARCEL NUMBCR © mlunween LS AETTRY »J00150 14,38 [sun
79876 4-=00 | RPO3MN2520601074 1543 FIAT LOTNG YT JaS2 |
LTLNARY SO0N537 fhe £ or
LOTS 1-9 INC {112M2} fAnLP TIST L a001275 10174 157 INSTALLMENT
SeC & Ths 533403
t 79876 | 1EN
SUB TOT
HIT
WAC 2.200 ; ror
CHIDY INSTALLMENT
158800 AIXKELEs JUEL T 3336773
TOT ACRES Ikt
DELINQUENT GERT SUs TOT
RTe 1 BOX &3-5 1
MODORFy IH 83255 et e simm | TOTT
T'TAL 3137586 1, JT 6H&

WRTH ARTUIN G YR T ANCFLLUE D THEDK

ILL 3F RECEIPT
TrigNy YO

CONSOLIDATED TAX NOTICE AND RECEIPT TAMHG LIsiricT il AMOUIT Mol j
BUTTE COUNTY TREASURERy LOPIL iMTK 1393 STaATs FULL FAYMENT !
Pells L0OX 121y ARCDy IDe 43213 CoJnTyY w4 ETT 435442110 1le456ab4
(2031 527-37497 FEAL PRJOPLCTY  |SCHOOL *ltl a MR BT T3N. 950
MARKET VALUE TAx CODE AREA PAHCEL HUMBIA \ miLtumees | CEMETERY « 0140 2N p|aunToT

112386 5-4JQ RPﬁ!NZq?143602A] 1532 LIaRany » 305570 555" mr
HASD ™ ISY 21?7 143230 tor
c2 LFS55 TRATH=T75 202 15T INSTALI MFNT
SEL 13 TAx T8 e22
L 112345 =
THIR TO
T
WAL 540040 T
ZND INSTALLMENT
4268562 AIKELE, JUTL TAX T23422

TOT ACPES & AIKTZLE, MARY ARNE - 'eh

DEUNQUEN?CLQFJ a8 Sus 101

‘ RlTe 1 TOX B3—is i

MOOREs IN 33757, e -
TsTal, «JE2R5% 1y456s 44|
- HHEN MATLENG YNUT CANLTLL D CEHFCR WILL BF "SCEIPT

THANK yoOu



Iv-.:s“ 2

-0 -

- nad

i
i

EE L EREES S ]
P

— s e o — T

f
I

f .

| AT e’ W ‘ '
H P R PRPL b ’
. [ S N R .
! b :’,r . o 4 1 / 1
e Tt - ! - '
5u60 . LR R . ! 5349 L
2azzaazmazdms —_—
| Sv 9, ! ';' " Il , L1337
I o b K ¥ w, S '
1 3 - S " i -“_// /)
Y \ '
T » | J (T a ; . \ "A s
_'PT\ ! "I T »F 3 ' i AT )
4 “ .: ! ot P ,!.
- T ‘ < o .
{ — } : f
| i IL+,_) 4 i : .,‘ I
1 Ve i
! A > , A >
| K i~
. . . M
. LUy L <
| X T XMy arrmwamRTIT gz ! e 1 N N 2
1 35 )‘:9’ N i al = f ‘ :'I ; /{‘N dz
, b ST N . 7
; N ‘\ '| ot / ] -
; | B
R ! ' . | > ‘a\\ i S .
, i Sy ¥y i ‘
t — el { . w_ i s
, - { i »
i 7§ | ~ i /
I, . ' N : i
\ ] o
X P I . R " AN
—— A, y 1 - PO
P | ! -~ P | . ..
==-=n--------a--:ia---=-s=aT‘.‘E’i‘{ss;L:g—r 3 ) ,LW: _42_‘: Saes - '.;26
. - i . ¥ - Ty
) T/ | e ] ~ - Lt RE4
.w : { - o
! ot ,_’-:" { \ 3 ‘ . Suga
5 i — | Ry i ~ . -
' | - ? bt N
: . ' . ~
e 1 ~
bt DL EET LY DL L EE L g eyt ey s - -
538r — 3 -
| , ! - —+
| k i .
| | -
¢ “ aa‘_T ! N .
TTm e m—eegng | 9 i l J. —— B 3
[ i'_ 4 z
5 ' ; :" e .
f [ . -
' . .
/7,5.7.:5/5::' o/ L ! .
y i ) [ 1 AR R
PLACE OF [fse — S N
] i z
! . %
i P -
- H , :',_.
}
' - :‘ T~ _‘.
E} : - - —
"'1’3 ;"'“‘..
i -
— 12 |
— - ) 7 B A
.- ‘ -
T— ‘ - - L
. - - —————— 8 .
- - fe

N

LY

Y

O e WA TR~

1109

e . 21 3



. -_‘;_‘..;. S ' m‘penamsm MEMO —- 1
FrRom /(E/ﬂ/— C Wicsopw ~ EwmTern T NT Feb 7%
vo Tansfor File I 70094 S 713¢ /714 9
SUBJECT O'(Je.f /Qy zéuieca

By inSees , TENRLE — No wadde ﬁwé e, TAs
, s~ Apoleath s femt 3%-T729%
Vp in Sec ol TER Reis Arplicals A feam i 3%-T2

— 7Z| 75- 2, e af
cad (,ooqé/ﬂ‘ 4 74/ g acver o€
' //g&ﬂ&,é/ C’Vgpmﬁ Wfﬂ 7%,(/4/‘3 Qu LXPANS194 .{

écw4 22 tacye /'%6”7%’?/

M!ﬂﬁ?%mm g,

SIGNATURE

WL291982 é% L,
e



2. Describe the reason for the proposed changes Present place oL Lo sUL o
i i i ‘ Afkele for portiom of place of use is

e and additiong] wate or_other places o e which are shoxd
B. MPHON OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1. Right Number Priority Amount Nature Penod of Use
{cts/ac-ft) of Use
34-70804 09/23/1974 2.67 cfs Irrigation April 1 o Nov. 1
34-~7136 03/26/1976 5.50 cfs Irrigation April 1 1o Nov. 1
34-7169 _ _01/06/1977 4.48 cfs _Irrigation Mpril 1l Fov. 1
to
(Rut see conditions in licenses)
2. Total amount of water being transterred —12.65  "cloiwc fest persecond ang/or —___ __ acre-feet per annum.
3. Source of water __Groundwater tributary to
4. Point(s) of Diversion.
Lot Y Ya Ya | Sec | Twp. | Rge. County Local name for diversion
SW | SW 1§ 21 | 4N | 26E] Butte Aikele Well
SE | W 514N | 26E| Butte Perkes Well

5. Lands itrigated or place of use

-

Y

Twp. | Rge. | Sec. NE % Nwhf/.E ;:v. sEul NE W N:l:v;: w | SEw I NE % Nf:N;: ] SE % [NE % NWS‘AE;J::' % | SE% Totals
aw |2se | 1 l€0l60]60]él 27,6 Y
13 |4.216.37.418.6l6.3 6.3 7.9 bsb.ols.alaglll]  73.0
i {258 | 25 Colelolg s bbb oishlesled] 873 o
i {26E | 5 5 3.5
8'%8*%8.4l8.4 8% g hl8.6l8.4l 8.4 8.47.36.1B.4[8.418.1]5.5] 127.8
7 1.44.3 1.0[2.7] .6 10.0
un_ |26 1 29 /5h % 9.4
30 , ) + gl 8T
31 AT 820578708 2 8l 6 2 82 87 89T H 80 8% 125.0

Total acres 480.0

® wsadeey Q:‘.ﬂla}n ovs oc‘nmicagmugzﬁ/c-(-f_{/u( —GA(AT:;;&:{J aches [ e a¢ v Tt

b
OMAPPLLCATN OO ASIS AT wif Y- f/¢(

- . T o+
A\??"ﬁ“ ‘J‘b §[JtCM WP Ty, Y e oU at= {eos 2244



Description and locahion of place of yse:

LAND LIST ATTACIHMENT

Meve MW swi s )
el Bl B wen] an,wqm. e e e B e R i B R R ToTALs
3N |25€ | | JalLalca lc..q ‘
34-N22 |32135(35 (33 G
T Ja0 | Ge [ Yol Bty Lt/ ludelrpe tc
1| \3 4.2 163|745 ¢l Gy By by o |[&u| %y |l
"NKJP 26 20137 ’\5 4o |4 |29 |5 Goto
— |
v | | S 45 Coto
Tz 9| -4 C rudinde
—24. 56 B
_M.-J:T"] ‘ 2
4877 B Z By Lk
u—rir - (j) AR A &'qlé& g fealee [ 7sinifee hejrr|es Cvvmmtuale,
2315 faylu o |
T2GY e | o |4 [Holy | S0 %‘Le, | | )
1246 i Fre Sy Ko J4o |40 ENGE
29 L 40 o 4 |ao o | 9 14a [95]%0 |90l 14
247 39
T4SS 4o 4] o
1482 S
'7‘-!-‘1?[‘, 2y u_;r;j;;tl"('"‘
7 2 {4
14877 I 2 |t 3t Lot
" j o

S
i
Total number of acres irrig‘;ﬁcd




LAND LIST ATTACIIMENT

Description and location of place of use:

D W I ™

TN |26 T LL4¥ 3 V12l
T74s 217 Lo (x T ATETR
7487 2u |17 (Lo
ey THES 37132{3¢ L
487 | 201 ’ | Sy et

RIS ALY PA-Y AR (,f’?é‘f&‘fu%ﬁaihcn‘(sﬂg'%{v‘%w‘?
707 2315313780, 13) 5?!53 F5[Hu 13913 L
~spL O . Sov ¥ g Te
74R0 S [ Holgy [0 ol toldg |, o e "é‘ﬂ Lo i il e Cle
40ks 113 e
46 ¥ 5 naesTe

B _
|

4N | {29 7 ¢l? j
2272 ' 2 waiie b ontes
230y ” Lode wate
21344 L <
2388 A P —

— 1 ke L2
2272 4, (e be w b,
230 % 00 1€ Y wale ol
285k A A
&5 yporm
A

Total number of acres wngatad
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LAND LIST ATTACIHMENT

Description and iocation of place of use:

MEVY WY, Swin SEVY .
TWE | AARGE | B e e sw ] SE nw-l NWval §wWea ] SEba | NEV. ~wv4rswv.}s.w. HEVa NW‘/.'SW;,SEV- Totau
4N 1Zeeld 1z al kil eslrzn e Yo elbo i alie oozl |re
2420 | 9ol 2| ko 33| 2 ol
28 5BA 3713 2 G,
124 271991 a0l ol o o
LT BYEI |55 3vl, (39 159 Couo
‘15’(\(, ; _ U3 C hu A
. é o
23t | kel slzlwla] <o
AT
\-'(}{v - -
ol

Total number of acres irrigated




LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO

FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HCUDEN (1877-19671
KENT W FOSTER PO BOX 50130 AQBERT B HOLDEN {1811 1971)
ROBERT E FARNAM 87340 TERRY L CRAPQ {1935-1982)
WILLIAM D FALER IDAHO FALLS, IDARO 5 WILLIAM § HOLCEN (1807 1988}
STERHEN E MAATIN _ —
CHARALES A HOMER TELEPHONE (208) $23-0620 R VERN KIDWELL OF COUNSEL
GARY L MEIKLE TELEFAX (208} 523-8518
MICHAEL D CRAFRO
GAYLE A SORENSON
DONALD L HARRIS
GREGOR § CHVISUK
RANDALL B REED
MARIE T FEELEY
ROBERT M FOLLETT February 6, 1991

Norm C. Young, Administrator

Water Management Division

IDAHO DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

RE: Application for Transfer of Rights Nos. 34-7080A,
34-7136 and 34-7169

Dear Norm:

We asppreciate your letter of January 31, 1991, and want to
respond in as cooperative a way as possible. We certainly do
not claim any monopoly on bright ideas and will appreciate any
assistance.

We think the land owned by Juel Aikele in the S1/2 of the
SWl/4 of Section 6, Township 3 North, Range 26 East, 1s now
exactly the same as the rest of the lands owned by Juel in that
section and Sections 5, 7, and 13 of the same township and range
and Sections 29, 30, and 31 of Township 4 North, Range 26 East,
so far as the water rights which are claimed to be appurtenant
thereto. It is true that with respect to some of the claimed
rights, there is an alleged expansion under Idaho Code §42-1416,
or an accomplished transfer under §42-1416A. What we have been
trying to accomplish is to make the documents reflect, as nearly
as possible, what has been occurring in actual practice for many
years. Regardless of where the water is diverted, it is all
placed in a ditch system, where we assume it commingles on its
way to the various pumps which pressure the sprinkling systems,
or to the cuts where the water then flows onto the crop lands.

I do not believe the water that irrigates the S1/2 of the SW1/4
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Norm C. Young, Administrator
February 6, 1591
Page 2

of Section 6, can be distinguished from any of the other water
that is carried in the same ditch to irrigate any of the rest of
Juel's property.

In the past four years, the total amounts diverted under the
combination of all of the rights have diminished; we think
because of the drouth. This is as true of the right based upon
expansion as it is of the rest of the rights. The need to
operate the well in Section 21, Township 4 North, Range 26 East,
is even more crucial to the preservation of the farmland now
than it was a few years ago. The lands in Section 1 of Township
3 North, Range 25 East, and Section 25 of Township 4 North,
Range 25 East, formerly owned by Mike Aikele and dependent upon
Water Rights Nos. 34-7035 and 34-7122 for irrigation, are
experiencing the same problem. The diversions under these two
rights have also diminished and hence the need for additional
water which is proposed to be supplied from the one Perkes well
in Section 5 of Township 4 North, Range 26 East.

There is no proposal to enlarge, deepen or replace any well
at this time. The proposal is to divert up to 12.43 cfs of
water under the three Perkes rights from two wells, 8.43 cfs
from the Alkele well in Section 21, and 4.0 cfs from the one

Perkes well in Section 5, both in Township 4 North, Range 26
East.

The water from each well will be placed in a nearby ditch
where it will commingle with water diverted under other rights
before it reaches the various places of use. Proportionately
the water will not be used to irrigate more than 480 acres, but
to attempt to select a particular 480 acres as the transferred
place of use would not be honest because it is not feasible to
deliver the water to any specific 480 acres.

Last year, we were requested to select a specific 480 acres
and, of course, we will try to comply with your requests again
this year. I must admit that I cannot comprehend how a transfer
in which water diverted under one right is commingled with water
diverted under other rights, but where the total acreage
irrigated does not exceed the combined totals of the places of
use of all such rights, can constitute an enlargement. If you
add the places of use to which all of the relevant water rights
of Juel Aikele are appurtenant, the total seems to be 2,284.3
{549 on the former lands of Mike's in Sections 1 and 25, and
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Norm C. ¥Young, Administrator
February 6, 1991
Page 3

1,735.3 on the other lands that Juel has operated).

Todd Perkes' three rights are appurtenant to an additional 480
acres. This proposal results in the irrigation of a total of
2,284.3 acres. It seems to us that it would not constitute an
expansion or an enlargement under any theory unless the combined
total of acres exceeded 2,764.3 acres (2,284.3 plus 480).

AS we say, we are anxious to have the application approved,
and in time for this irrigation season. We are certainly open
to better ideas and would welcome your suggestions. Last year,
we listed the entire acreage where the water diverted under
these three rights was to be used with the commingled water
diverted under the other rights, but Harcold or someone insisted
we pick some particular 480 acres. This year, I reasoned that
since the water diverted under these rights will in fact supply
an undivided portion of the supply to every acre, we would list
an undivided 480-acre portion of all of the land to be irrigated,.

It is not proposed to divert more water than the three
rights allow, but it is not feasible to somehow separate this
water from the water diverted under the other rights and use
this water exclusively on a specific 480 and the other water
exclusively on the rest. We have never understood the law to
require such a thing,

I also must confess that I do not know what a “permanent”
transfer is. We suppose that this transfer is intended to be
permanent until such time as circumstances either permit or
dictate some change; at which time, we think the law
contemplates another application for transfer., I do not see
anything in the statute that defines a permanent or temporary
transfer or which limits the number of times an application for
transfer of any particular right may be filed. Maybe all
transfers are permanent until such time as a new transfer is
approved or maybe they are all temporary because none of them
last forever. If we could accurately predict the future, we
could of course provide an exact time frame. As between the
parties to the lease, the best we have been able to do is to
provide a means for renewal and for termination upon certain
conditions. If the lease is renewed, then there is no need for
a further transfer. If the lease is terminated, the parties
have agreed to cooperate in any other transfer the lessor wishes
to propose. Both the lessor and the lessee are sqgfeﬁtﬁgg the
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Morm C. Young, Administrator
February 6, 1991
Page 4

risks imposed by the law and there is a provision for how that
risk is borne. We are not certain why anyone else needs to be
very concerned about that contingency.

In any event, we will look forward to hearing from you
further.

Yours very truly,

Jf Ao

#3840.00/587rs

cc: Mr, Juel Aikele
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Keith C. Wilson, Senior Resource Agent e
IDAHO DEPARTMENT OF WATER RESOURCES o Che e
150 Shoup Avenue, #15

Idaho Falls, Idaho 83402

RE: Transfer of Water Rights Nos. 34-~-7080A/7136/71689
for Juel Aikele and Todd Perkes

Dear Mr. Wilson:

We are returning the application with the following
responses to your four comments:

1. There are no new wells proposed; the two in Section 5,
Township 4 North, Range 26 East were drilled in about 1974 to
1976, and the one in Section 21, Township 4 North, Range 26 East
was drilled in 1981. The well in Section 21 is a new point of
diversion for some of the water under the three rights
identified. It is identified in Part 1(B).4 but not as a new
well because that would not be accurate.

2. Even though the map shows both the points of diversion
in Section 5, only one is to be used; the one that has been
¢ircled. There is no pump in the other well in Section 5. The
correct points of diversion; that is, SE1/4 of the NW1l/4 of
Section 5, Township 4 North, Range 26 East and the SW1l4/ of the
SWl/4 of Section 21, Township 4 North, Range 26 East are
included in Part 1(B).4. We have also made notations on the map
in red ink to help clarify the matter.

3. Apparently, there was an omission of the 8.2 acres in
the SE1/4 of the SEl/4 of Section 30, Township 4 North, Range 26
East and the total section acres should have be %égtgpugﬁh§$e
corrections have been made on the application fig ey e
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Keith C. Wilson, Senior Resource Agent
February 1, 1991
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4, We have requested copies of the tax notices and they
will be provided as soon as they arrive,

Yours very truly,

YAz

Kent W. Foster

#2840,00/srs

O e



|

. State of Id') .

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR
R. KEITH HIGGINSON

DIRECTOR

January 31, 1991

FKent Foster, Esq.

Holden, Kidwell, Hahn & Crapo
P.0O. Box 50130

Idaheo Falls, Idaho 83405

RE: Amended claims and application for transfer-- Aikeles
and Perkes--#34-7080A, #34-7136, and #34-7169

Dear Kent:

The department has received a copy of the amended
adjudication claims for Don Aikele, Juel Aikele, and Herman
Aikele which you sent with your letter of January 15, 1991. The
review of the claims has not been finalized; however, a
preliminary review indicates that the land in the S1/2 SWi/4 of
Section 6, T3N R26E BM is now claimed to be irrigated under

"ecolor of right" stemming from the amnesty and accomplished
transfer provisions of Sections 42-1601 and 42-1601A Idaho Code.
This makes transfer of another water right to the property
unnecessary unless the "color of right" ultimately is not
sufficient to allow IDWR to recommenc the expanded or changed
right to the court. For this reason, an extension of the
approval of prior transfer No. 3675 invelving the above
referenced rights will not be needed at this time.

I am asking IDWR’s Eastern region office to commence review
of the new application for transfer involving the above
referenced licenses and to begin the legal advertisements if it
meets the usual requirements for completeness. However, I want
to advise you before processing commences that the application as
subnitted gives some particular problems for receiving approval.
It is difficult to find that an expansion of use will not occur
on an application for transfer which moves the place of use to
just a few acres in each of several 40 acre tracts. Special
provisions would be needed to allow the water to be delivered to
limited, scattered acreages. You will need to provide
information to demonstrate that delivery of the right can be
administered to avoid an expansion in use.

Also, the application appears to request a permanent change
even though the water rights appear to have been obtained by
temporary lease. Information will be needed on the contractual

arrangement and the lender’s concurrenrggﬁé§gvghe transfer.

solf B
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EKent Foster, Esqg.
Page 2
January 31, 1991

Other information may be found to be needed as processing
continues.

In your letter you described that the ocutput of several
wells used by your clients has decreased over the rate which has
been available in the past. If enlargement, deepening or
replacement of these wells is contemplated, an application for

drilling permit needs to be filed and approved prior to starting
the work.

Sincerely,

Normr C

NORMAN C. YOUNG
Administrator
Water Management Division

cc: Eastern Region, IDWR
Adjudication Bureau
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HOLDEN, KIDWELL, HAHN & CRAPO

FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HOLDEN {1877-1967)

:%;Eoggnm PO BOX 50130 ROBERT B HOLDEN (1911-1971}
TEARY L CRAPO (1939-1362)

WILLIAM D FALER IDAHD FALLS, IDAHO 83405 WILLIAM 8 HOLDEN (1807-1988)

STEPHEN E MARTIN —_——

CHARLES A HOMER TELEPHONE (208) 523-0620

GARY L, MEIKLE

MICHAEL b CRAPG TELEFAX (208) 523-9518

GAYLE A SORENSON
DONALD L. HARRIS

SGRIWTER

=

RANDALL 8 REED A Ln;f
JGr . Saheons January 15, 1991 :3
ROBERT M, FOLLETT
JAN 17 1991
Benartment of Wedme Resurcas

Norm C. Young, Administrator
Resources Administration Division
IDAHO DEPARTMENT OF WATER RESQURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Dear Mr. Young:

We have recently prepared and filed a number of documents
with IDWR regarding water rights for lands owned by Juel, Don
and Herman Aikele. Copies of the documents as filed are
enclosed with this letter for your information, and this letter
is written as an explanation so you will understand how we
think they all relate.

¥You will recall that one of the reasons no water rights
were claimed on the S1/2 of the S1/2 of Section 6, Township 3
North, Range 26 East, and the SW1l/4 of the SW1l/4 of Section 5
of the same township and range was because the record owner of
this land was Mike Aikele and the status with respect to the
mortgagee had never been settled. That has now been resolved
with the mortgagee and Juel Aikele will take over Mike's
interests in this land, as well as the land Mike formerly owned
in Section 25 of Township 4 North, Range 25 East, and Section 1
of Township 3 North, Range 25 East.

Also, Quitclaim Deeds have now been exchanged between Mike -
and Don and between Mike and Herman and from Mike to Juel so
that the land each is actually farming will also be titled in
the correct name,

All of this permits us now to revise the SRBA claims to
more accurately reflect actwal practices over the past several
years. We have enclosed a map which shows approximately how
these irrigation practices have occurred for several years near
the south portion of Section 6 and the north pBftten,of Sections
7 and 8 in Township 3 North, Range 26 East. The lanafiﬁggsllow
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Norm C. Young, Administrator
January 15, 1991
Page 2

is that which has been irrigated by Mike and Juel with water
under Juel's rights. The legal ownership of this land will now
2ll be in Juel. The land in pink is that which has been
irrigated hy and is now owned by Don, and the land in blue is
that which has been irrigated and is now owned by Herman.

We have also prepared and filed a new application for
transfer of Water Rights Nos. 34-7080A, 34-7136, and 34-7169 of
Todd Perkes. This new application also tries to take into
account more nearly what occurred last year, and what is
anticipated next year. As you know, many of the wells are not
preducing up to capacity. Juel's well in Section 21 of Township
4 North, Range 26 East pumped an average of about 8.5 cfs last
summer instead of the 12.0 cfs it formerly did. Mike's wells
{now Juel's) in Sections 5 and 8 of Township 4 North, Range 26
East which supply the land in Section 25 of Township 4 North,
Range 25 East and Section 1 of Township 3 North, Range 25 East
were also down by about 4.0 cfs and that is the reason the used
pump had been installed in one of Todd's wells also in Section 5
of Township 4 North, Range 28 East. It is expected that
operations in 1991 will need to be very similar so this
application for transfer attempts to provide for this situation.

We have filed the application for transfer earlier this time
and are hopeful that it can be processed in advance of the 1991
irrigation season.

If any of this is unclear, or if you have any suggestions,
we would welcome your questions or comments.

Yours very truly,

AR

Kent W. Foster
#3840.00/s1rs

Enclosure
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LAW OFFICES

HOLDEN, KIDWELL, HAHN & CRAPO

FRED J HAHN
KENT W. FOSTER
ROBERT E FARNAM
WILLIAM D FALER
STEPHEN E MARTIN
CHARLES A HOMER
GARY L MEIKLE

WEST ONE BANK BUILDING
PO BOX 50130
IDAHQO FALLS, IDAHO 83405

TELEPHONE (208) 523-0620
TELEFAX (208) 523-9518

ARTHUR W HOLDEN {1877-1967)
ROBERT B HOLDEN {1911-1871,

TERRY L CRAPQ (1939-1382)
WILLIAM S HOLDEN (1807-1988)

MICHAEL D. CRAPO
GAYLE A SORENSON
DONALD L, HARRIS
RANDALL B. REED
MARIE T. FEELEY
JOHN G SIMMONS
ROBERT M. FOLLETT

January 15, 19%1

Idaho Department of Water Resources

150 Shoup Avenue, #15 JF T
Idaho Falls, Idaho 83402

mpaﬁm - saud®
Gentlemen: ’ Laster * iice

We are enclosing for filing and for processing a proposed
Application for Transfer of Water Right on behalf of M. Todd
Perkes and Juel Aikele. We have also enclosed a check in the
amount of $50.00 for the filing fee.

Messrs. Perkes and Aikele are quite anxious that this
application be processed with as much dispatch as possible.
will be happy to do anything we can to assist that effort if
will will let us know. Thank you for your kind attention to
this matter.

Yours very truly,

e

Kent W. Foster

#3840.00/srs
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State of I.ho ‘
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR,

October 22, 1990

Kent Fosgter

Holden, Kidwell, Hahn & Crapo
P. 0. Box 50130

Idaho Falls, ID 83405

Dear Mr. Foster:

Re: Application for Transfer No. 3675 of Water Right Nos. 34-7080a,
34-7136 and 34-7169 in the names of M. Todd Perkes, Juel Aikele
and Michael Aikele

Enclosed is a copy of the approved Application for Transfer of Water
Right Nos. 34-7080A, 34-7136 and 34-7169 along with a copy of the
Memorandum Decision and Order Approving Transfer No. 3675 and Denying
Attorney'’'s Fees.

Any person who does not agree with the decision of the department may

request a rehearing before the Director within 20 days, or may appeal

directly to the district court within 30 days of the date the decision
is mailed.

If you have any questions concerning this matter, please feel free to
contact this office.

Sincerely,

L]

L. GLEN SAXTON, Chief
Water Allocation Bureau

Enclosures

¢ w/enc.: M., Todd Perkes
Gary Slette
Lewis Rothwell
Juel and Michael Aikele
Lawrence Babcock
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6/78 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER ANALYSIS SHEET
AL Review By: £ C.c) t lon

1. Right number 4~ 70?0A{/7lf(.’[7162pp1icant MMZ&‘S‘JMAAM/&

2. Typeofrightt O Decree B/License 0 Claim

3. Purpose of transfer: E/C;aange point of diversion O Add diversion point(s) Bﬁwnge place of use

O Other

4. Check:

a, Arce D/ﬂﬁy mnt P/P(@ose Mf use
b. Fésc iption of original point of diversion.
c. /zzsc:;tion of ariginal place of use.
5. Amount of Jand &/or water transferred:
a. All of right.
b. /aP/art of right (NOTE! Part 8 should be filled in only if part of the right is owned by the applicant).
c. ’ Check description of point{s) of diversion.
d. O Check description of place of use.
e. O Check map (shows p.d. and p.u. after transfer).
f. tEﬁ;:k for correct signature, notarization, and fee.
~- ¢. O Check proof of ownership of right &/or land from which water is transferred.

h. meck for expansion in use of right. Comments

i. O Check for existing water rights from same source, on land water is being transferred to.

Right number(s)

j» O Isuse within a Watermaster District? E/Yes 0 No

g
If ves, what district? < l:{' EQ}"/
FINAL PROCESSING REVIEW BY:

1. Watermaster recommendation requested on fa). /) Az f Receivedon . 4-//- 1

2. Istransfer published correctly? wVes O No Q .

3. Protest received? B/Yes O No @ ) qo
RECOMMENDED ACTION A. 4

1. 0 Approve
' 2. 0O Deny

' 3. Conditions*

4. By Date

* All uses within Watermaster [istrints require special conditions. Qﬁx{\
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GREGOR § CHVISUK September 4, 1990
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L. Glen Saxton, Chief =78 1390
Water Allocatlion Bureau qu”mmﬁofw
IDAHO DEFPARTMENT OF WATER RESOURCES BerNMNws
12301 North Orchard Street

Statehouse Mail
Boise, Idaho 83720

Dear Glen:

This date we sent copies of the letter of August 28, 1990,
to Gary D. Slette, Lawrence Babcock and Lew Rothwell pursuant

to vour request.

Yours very truly,

Kent W. Foster

#3840.00/srx
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LAW OFFICES ke e g0 1988
HOLDEN, KIDWELL, HAHN & CRAPO
FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HOLDEN (1877 1967,

ggné'g ;Yr EOS:::AM PO BOX 50130 Wﬁg*@ggj SOUTCes

IDAHO FALLS, IDAHO 83405

WILLIAM D FALER WILLIAM S HOLDEN 11907-1588)
STEPHEN E MARTIN _—

CHARLES A HOMER TELEPHONE (208} 523-0620 R VEAN KiDWELL OF COUNSEL
GARY L MEIKLE TELEFAX (208) 523-9518

MICHAEL D CRAPO

GAYLE A SORENSON

DONALD L HAARIS

GREGOR § CHVISUK Augqust 28, 1990
RAMDALL B REED

MARIE T FEELEY

ROBERT M FOLLETT

Norm C. ¥Young, Administrator
Resources Administration Division

IDAHO DEPARTMENT OF WATER RESOQURCES

1301 North Orchard Street

Boise, Idaho 83720

RE: Proposed Memorandum Decision and Order and
Order Issuing Proposed Memorandum Decision
In the Matter of Transfer No. 3675 of Water
Rights Nos. 34-7080A, 34-7163 and 34-71&9

Dear Mr. ¥oung:

This letter is written in response to the Proposed
Memorandum Decision and Order issued herein., First, and
probably foremost, the approval is essentially valueless
because the irrigation season is nearly over and the approval
expires November 1lst. You make mention of a possible
*extension®”. Since that is not a procedure specifically
contemplated by the statute and since we are unable to find any
rules or regulations that appear applicable, we can only

request that you advise us of the procedure to be followed and
the authority therefor.

We must advise also that our clients are most reluctant to
comply with the condition that, in exchange for approval of the
transfer, they pay $100.00 per day to the Department's

Enforcement Fund. In principal, it is difficult to distinguish_
between this condition and other acts amounting\fé extortion. )

At least in theory, the transfer proceeding and the cease~
and desist proceeding are separate and distinct statutory
processes or procedures. Legally, nelther is relevant to the

N !}
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Norm C. Young, Administrator
August 28, 1990
Page 2

other, This situation points up the very problem we have been
complaining about. The adverse party in the cease desist
proceeding is IDWR. How can a party ever receive fair
treatment from a tribunal who is also the adverse party? IDWR
is not theoretically the adverse party in the transfer
proceeding, but because it is the tribunal in both proceedings,
it has resulted in the instant proposed abuse of executive
power.

There has never been a fair and impartial evidentiary
hearing where the main issues respecting the Cease and Desist
Order were fully heard. Even the statute governing cease and
desist orders (Idaho Code §42-351) appears to make any
administrative hearing on a cease and desist order the option
of the person who is the subject thereof. Our clients have not
requested any administrative hearing on your Cease and Desist
Order; indeed, we have previously advised you that they do not
desire one for the very reasons we express herein.

You are well aware that this well has been operating since
about 1980, every irrigation season. You are personally aware
that over the years the Aikeles have often sought a resolution
to the pending application for permit for this well. The
Ajkeles are satisfied that prior to the summer of 1989, they
had strong assurances from you personally that you could see no
problem with the proposed expenditures that year by them of in
excess of $100,000.00 for rehabilitation work on the well and a
new pivot.

We think the long delays and the reliance by the Aikeles
upon those delays and oral assurances raise substantial
equitable argquments against IDWR's ability to enforce a Cease
and Desist Order. Even this year, the application for
transfer, which was designed to avoid the necessity for
resolution of the equitable issues, was delayed unreasonably.
We practically begged IDWR to expedite the processing the
application before the irrigation season began. It took over
five months before the hearing was held. How can we be assured
that an application for extension would be processed timely
when we 30 not even know the procedure and are faced with the
history of delays by IDWR.

It should be obvious to the ﬁgﬁﬁ,easﬁhﬁfobserver that
neither vou nor anyone else in IDWR @an possibly decide fairly

I
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Norm C. Young, Administrator
August 28, 1990
Page 3

the equitable issues we have referred to or the 1990
unreasonable delay issue. You have the most blatant of all
possible conflicts on these matters; you are both the adverse
party and the judge.

We had hoped the issues raised by the Cease and Desist
Order could be avoided by focusing on a totally separate
transfer proceeding. The two matters must still be separated
and each treated on its own merits.

RESPECTFULLY SUBMITTED this 28th day of August, 1590.

Y A
Kent W. Foster

HOLDEN, KIDWELL, HAHN & CRAFO

#3840.00/s8rr
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Resources Administration Division

IDANG DEPARTMENT OF WATER RESOURCES

1301 Korth Orchard Street

Boise, Idaho 83720

RE: Proposed Memorandum Decision and Order and
Order Issuing Proposed Memocrandum Decision
In the Matter of Transfer No. 3675 of Water
Rights Nos. 34-70B0A, 34-7163 and 34-~7169

Dear Mr. Young:

This letter is written in response to the Proposed
Memorandum Decision and Order issuved herein. First, and
probably foremost, the approval is essentially valueless
h2cause the irrigation season is nearly over and the approval
‘rplres November lst., You mazke mention of a possible

2xtensinn”, Since that is not a procedure specifically

mtemp | 4ed by the statute and since we are unable to find any
rules or requlationg that appear applicable, we can only
reguest that you advise us of the procedure to be followed and
the authority therefor.

wWe must advise”also that our clients are most reluctant to
comply with the condition that, in exchange for approval of the
transfer, they pay $100.00 per day to the Department's
Enforcement Fund. In principal, it is difficult to distinguish
between this condition and other acts amounting to extortion.

At least in theory, the transfer proceeding and the cease

and desist proceeding are separate and distinect statutory
processes or procedures., Legally, neither is relevant to the
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other. This situation points up the very problem we have been
complaining about. The adverse party in the cease desist
proceeding is IDWR. How can a party ever receive fair
treatment from a tribunal who is also the adverse party? IDWR
is not theoretically the adverse party in the transfer
proceeding, but because it is the tribunal in both proceedings,
i+ has resulted in the instant proposed azbuse 0f exgcutive
powWar.

There has never been a fair and impartial evidentiary
hearing where the main issues respecting the Ce¢ase and Desist
Ocrder were fully heard., Even the statute governing cCease and
desist orders (Idaho Code §42-351) appears to make any
administrative hearing on a cease and desist order the option
of the person who is the subject thereof. Our clients have not
requested any administrative hearing on your Cease and Dasist
Order; indeed, we have previously advised you that they do not
desire one for the vary reasons we express herein.

You are well aware that this well has been operating since
about 1980, every irrigation season, You are perscnally aware
that over the years the Aikeles have often sought a resolution
to the pending application for permit for this well., The
Aikeles are satisfied that prior to the summer of 1983, they
had strong assurances from you personally that you could see no
problem with the proposed expenditures that year by them of in
excess of $100,000.00 for rehabilitation work on the well and a
new pivat,

We think the long delays and the reliance by the Aikeles
upon those delays and oral assurances raise substantial
equitable arguments against IDWR's ability to enforce a Cease
and Desist Order. Even this year, the application for
transfer, which was designed to avoid the necessity for
resolution ¢of the eguitable issues, was delayed unreasonably.
We practically begged IDWR to expedite the processing the
application before the irrigation season began. It tock over
five months before the hearing was held. How Can we be assured
that an application for extension would be processed timely
when we do not even know the procedure and are faced with the
history of delays by IDWR,

It should be obvious to t sual observer that
neither you nor anyone else 1 Fi lﬂ 4bly decide fairly
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the eguitable issues we have referred to or the 1990
unreasonable delay issue. You have the most blatant of all
possille conflicts on these matters; you are both the adverse
party and the judge.

We had hoped the issues raised by the Cease and Desist
Order could be avoided by focusing on a totally separate
transfer proceeding. The two matters must still be separated

and each treated on its own merits.
RESPECTFULLY SUBMITTED this 28th day of August, 1990.

s 1

Kent W. Foster ﬁ
HOLDEN, KIDWELL, HAHN & CRAPQ T

#31840,00/8rr ;
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MEMORANDUM

TO: Paul Meyer

FROM: L. Glen Saxton ’7L/7;2f"

RE:  MIKE AIKELE WELL - SWSW, Sec. 21, Twp. 4N, Rge. 26E

DATE: August 17, 1990

This memo is in response to your memo dated August 10, 1990.

You are correct that the database does not show a well in the above
referenced legal description for Mike Aikele. The well, however, has been
identified for potential use on Application for Transfer No. 3675 of Water Right

No. 34-70B0 34-7136 and 34-7196. This transfer was protested.

On July 26, 1990, the department conducted a hearing in this matter. The
proposed decision in this matter was signed on August 9, 1990 and mailed about

the 13th of August 1990.

At this point, the proposed decision should be alloved to run its course
without other actions associated with the use such as orders to show cause and

50 onh.

I appreciate your work in identifying wells such as this for potential
action associated with continued use. Keep up the good work.



® ®

Kent W. Foster, Esg.

HOLDEN, KIDWELL, HAHN & CRAPO
P.0. Box 50130

Idaho Falls, Idaho 83405
Telephone: (208) 523-0620

Attorneys for Applicants

BEFORE THE DIRECTOR OF THE
DEPARTMERT OF WATER RESOURCES OF THE
STATE OF IDAHO

IN THE MATTER OF TRANSFER NO. ) BRIEF IN SUPPORT OF
3675 OF WATER RIGHTS 34-7080A, ) APPLICANT'S MOTION FOR
34-7136, and 34-7169. ) ATTORNEY'S FEES
)
)
I,

STATEMENT OF FACTS
Applicants filed an application for transfer, subsequently

designated No. 3675 by the Idaho Department of Water Resources
(hereafter "IDWR"), on February 14, 1990. Two documents were
subsequently filed in protest after publication of notice. One
was filed by a group of apparently some one hundred thirty-eight
people whose names are affixed to one or more copies of the
document in letter form which states as reasons for the protest
the following:

"1l. Nos. 34-7080A, 34-7136 & 34-7169 are

apparently permit numbers only and suggest

that final department approval has not been

granted on the point of diversion. g
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2. There is an apparent expansion of water
rights.

3hrmkAn injury to prior water rights is a
ﬁistrf%f [sic] possibility.

4, We have an over-appropriation of the
total water supply in the basin,

5. These transfers are against the public
interest.”

The other protest was filed by Big Lost River Irrigation
District, also in letter form, and provides:

"The stated reasons are as follows: Idaho
Code §42-222--not in the public interest--the
well it is being transferred to is under a
cease and desist order."

Contrary to Mr. Slette's account (Mr. Slette was not
present), "the decorum of the hearing" never deteriorated.
There were no "heated exchanges . . . between Babcock and
Foster". After the testimony of the applicants, Babcock, who
had been designated *"contact person" by the Hearing Officer and
was seated at counsel table and allowed to cross-examine the
applicants as an attorney would have been, then made a
statement. Applicants' attorney was then permitted to
cross—-examine Mr,. Babcock., After a good deal of
circumlocution, Mr. Babcock admitted to being the author of the
document signed by the one hundred thirty-eight people.

Counsel then proceeded to inquire of Mr. Babcock as to the

s
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protestants had access to or had developed to support the
protest. Mr. Babcock often lapsed into lengthy and irrelevant
statements which were not responsive to the questions asked,
and counsel vigorously attempted to pursue each point until
some semblance of responsive answer was obtained. To our
knowledge, neither Mr. Babcock nor Mr. Foster ever became
heated.

However, as cross-examination progressed, it became
increasingly more apparent that not only was each of the five
grounds for protest totally unsupported by any evidence in any
way specific or germaine to the issue, but that neither
Mr. Babcock, nor anyone he knew about, had so much as engaged
in any investigative effort to obtain information in support of
the allegations of the protest. For instance: the three water
rights sought to be transferred were licensed many years ago,
but Mr. Babcock had relied upon some old list of water rights
in his possession for his statement that they were permit
numbers which had never received IDWR approval; not so much as
a phone call had been placed to IDWR to verify this statement;
Mr. Babcock could not even furnish a possible theory under
which this proposed transfer would result in an expansion; he
was unable to identify any specific¢ water right or group of
water rights that either he or anycone else expected to be

injured in any manner by the proposed transfer, he did make a

3 - BRIEF IN SUPPORT OF APPLICANT'S MOTION ‘FOR ATTORNEY'S FEES



general statement about "over-appropriation" of the water
supply, but could think of no way in which the proposed
transfer constituted either an appropriation or an
"over-appropriation"; and finally, as best we could understand
his testimony about the public interest, it was basically that
he and the one hundred thirty-seven other signers were opposed
to the transfer, therefore it was against the public¢ interest.

The chairman of the other protestant, Big Lost River
Irrigation District, basically said the same thing about the
public interest; that is, that lots of people were opposed and
upset, therefore the transfer was contrary to the public
interest. On cross—examination, he introduced a 1967 decision
of IDWR in a transfer proceeding in which he had personally
been a party and, as a result of which, he had apparently been
denied a transfer. No evidence was offered to show that the
well is "under a cease and desist order”, and no attempt was
made to explain how that would be relevant, if true.

It is correct that applicants'’ attorney made an oral
motion for attorney’'s fees to be awarded to applicants for
being compelled to defend against protests as unmeritoriocus and
unsupported as those filed in this case. The Director is very
much aware that for the past several years, many of the same
group who signed these protests, have protested virtually every

application for permit, transfer or exchange that has been
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filed by the individuals who own and operate farms in the area
known as Era Flats, specifically including the two applicants
in this case. Some have been pending without final disposition
for as much as a decade. Certainly in this case, it 1is
apparent that the protests have no merit, but do have the
effect of interfering with attempts to bring otherwise
unsatisfactory situations into strict compliance with the law.
The effect is to harass, cause delay, and result in unnecessary

expense to applicants.

11,
LEGAL, ARGUMENT

The oral motion for attorney's fees was directed not only
at Mr. Babcock, but all protestants, including Big Lost River
Irrigation District. The motive for the oral motion, rather
than being to intimidate, was to legitimately seek an award of
attorney's fees for expenses to which applicants have been put
needlessly. The protests are not only without merit, but have
no reasonable basis in law or fact, and because the statements
made therein are unsupported and not based upon any type of
reasonable investigation, they are frivolous and without
foundation within the meaning of Rule 54(e)(1l) of the Idaho
Rules of Civil Procedure.

At the time of the making of the motion, counsel’'s concern

was basically as follows. An appeal from any decision of the

sl +
q
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Director of IDWR is now an appeal on the record only, under
Idaho Code §42-1701 and §67-5215. We think applicants are
arquably entitled to attorney's fees, not only on any appeal to
the district court, but also for the qguasi-judicial
administrative hearing before IDWR. To avoid an argument that
attorney's fees were waived in the administrative proceeding
because not claimed, we felt compelled to make the motion once
the records showed the lack of foundation for the protests.

We cite, as our authority for an award of attorney's fees
by the administrative tribunal, the recent case of Stewart v.
Dept. of Health & Welfare, 115 Idaho 820, 771 P.2d 41 (1989).

In that case, the Idaho Supreme Court decided the Idaho

Personnel Commission had jurisdiction to award attorney's fees
incurred in an administrative proceeding before the
Commission. The circumstances there were no more egregious
than the facts in this case and we therefore renew the request
for an award of attorney's fees to the applicants.

RESPECTFULLY SUBMITTED this 15th day of August, 1990.

///7/1//

nf W. Foster
HOLDEN, KIDWELL, HAHN & CRAPO
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CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the
State of Idaho, resident ¢of and with my office in Idaho Falls,
Idaho; that I served a copy of the following described pleading
or document on the attorneys listed below by hand delivering or
by mailing, with the correct postage thereon, a true and
correct copy thereof on this 15th day of August, 1990,

Document Served: BRIEF IN SUPPORT OF APPLICANT'S
MOTION FOR ATTORNEY'S FEES
Attorneys Served:
Norm C. Young, Administrator
IDAHO DEPARTMENT OF WATER RESQURCES
1301 North Orchard Street
Statehouse Mail
Boise, Idaho 83720
Gary D. Slette, Esq.
NELSCON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER, CHARTERED

P.0O. Box 1906
Twin Falls, Idaho 83303

s AV

Kent' W. Foster
HOLDEN, KIDWELL, HAHN & CRAPO
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MEMORANDUM ) L !
AR

FROM: Paul Meyer ) L
TO: Glen Saxton, Norm Young

DATE: 10 August, 1990

RE: Well under Application for Permit 34-07296.

Glen,

I received a complaint last week about an operating irrigation
well owned by Mike Aikele, that has no approved water right. The
well is located in the SEl1/4 of Section 20, T4N, R26E or the SWl/4
of Section 21, T4N, R26E.

After a field examination conducted 9 August, 1990, I found four
wells in the immediate area. Three of these appear to be covered
by existing licenses held by the Aikeles. The fourth, however, .
appears to be covered only by Application for Perm1t(34 07296.
This application is held in the Swan Falls Trust file and has not —
been approved.

The well in question is located in the NESWSW of Section 21, T4N,
R26E. The motor is a U.S. Motors 150 h.p. with serial/model
number R2688-00-172. At the time of the investigation, it was
operating and pumping into an open ditch.

34-07296 lists an extensive place of use in Section &, T3N, R26E
as well as the SWSW Section 5, T3N, R26E. The present water
rights base show only unapproved applications covering this land.
The SRBA base shows several rights that are being claimed for this
land. However, the SRBA base shows no claimed points of diversion
within the SW1/4 of Section 21, T4N, R26E.

T csre 54 7020/ 7136,/7161
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Gary D. Slette DT T A TR ——
NELSON, ROSHOLT, ROBERTSON, ‘%4V3({,§ﬂWXsz NI
TOLMAN & TUCKER TR A S

P. 0. Box 1906 ) o
Twin Falls, Idaho 83303-1906 SUORUGE 1990
Telephone: (208) 734-0700
OGOSB/mW/O 8-02-90 Depa”ment of wahr Resamcg

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

¥ * ¥ %k % ¥ *x * % %

In Re; Transfer No. 3675 } BRIEF IN OPPOSITION
pertaining to IDWR Water Rights ) TO APPLICANTS' MOTION
)
)

Nos. 34-7080A, 34-7136 and 34-7169 FOR ATTORNEY FEES

FACTS

The Applicants ("Applicants"™) in this matter are the
owners of the above-numbered water rights, and in this
proceeding they have sought to transfer the place of use of
those water rights. TLawrence Babcock ({("Babcock™) and more than
100 other individuals {the "Protestants”) protested the

Applicants' proposed changes pursuant to Idaho Code

§42-222(1)., At the hearing of this matter conducted on July
26, Babcock acted as the lead spokesperson for the Proctestants,
and the Applicants were represented by their attorney, Kent
Foster ("Foster"). By most accounts, the decorum of the

hearing deteriorated decidedly from the outset, and heated

eXchanges occurred bhetween Babcock and Foster. That exchange

culminated in FOS?&%T%W making an oral motion to the hearing
ﬁi&;—kﬂ;;?ﬁ

officer for an award ofﬁﬁkhbfﬁéz?s fees in favor of his clients

Yover .,

BRIEF IN OPPOSITION TO APPLICANTS'f MOTION FOR ATTORNEY FEES - 1
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and against Babcock, allegedly because of Babcock's and the
Protestants' filing of a "frivolous protest.” The hearing
officer afforded Babcock's counsel ten (10) dayes within which
to respond to the oral motion, after which time the Applicants
have been permitted a similar ten-day response period.

ARGUMENT

It is unfortunate that an ad hominem argument evolved

in the context of an administrative hearing conducted with
regard to the protest of a water right. Quite obviously, the
Applicants disliked the notion that protests were filed with
regard to their respective proposed transfers. However, in
discussing the notice requirement for such an application,

ITdaho Code §42-222(1) states:

Such notice shall advise that anyone who
desires to protest the proposed change shall file
notice of protests with the Department within ten
(10} days of the 1last date of publication.
(Emphasis added.)

Babcock and his fellow Protestants were well within
their legal rights to file a protest to the transfer
applications, and to have the matter heard by the Department
pursuant to relevant statutes and rules,

Applicants' counsel has singled out Babcock to be the
unwitting recipient of the frustration of the Applicants,
Apparently, that is the price one pays for taking a stand in
order to attempt to preserve his rights, and the rights of
others. The Applicants have claimed that the protests filed by

Babcock and the Proté%ﬁambsmﬂgqenfriVOlous, and that therefore,

g

.l A R T
For T g E’l‘;,’kr"‘ l-r- e g ]
Babcock alone should béjzrﬁéﬁégﬂgg;pay for the Applicants' fees

NV 21 41y,

BRIEF IN OPPOSITION TO APPLICANTS' MOTION FOR ATTORNEY FEES - 2

L
[V

e




O o0 =3 & v e 0 N =

b A BN N N R ORN RN RN et i i el el et e - b
aoqmmm-wm—nomoo-ammm-wr:uc

incurred relative to the hearing. It is respectfully submitted
that the Applicants' motion 1is devoid of all merit, both
legally and substantively, and that it must therefore be denied.

Perhaps the most analogous legal precedent addressing

the instant issue can be found in the case of 1Idaho Power

Company v. Tdaho Public Utilities Commission, 102 Idaho 744,

639 P.24 442 (1981). In that c¢ase, the Public Utilities
Commission had determined +that it had authority +to award
attorney fees to consumer groups who had intervened in a rate
making proceeding. Subsequent to the issuance of the PUC's
order, the PUC attempted to assess costs in favor of the
intervenors and against the utilities involved in the
ptoceeding. Idaho Power Company and ofthers appealed the
decision of the PUC on the basis that "an administrative order
may generally be collaterally attacked when the issuing agency
lacks jurisdiction over the matter considered . . .." 102 Idaho

at 749, citing Utah-Idaho Sugar v. Intermountain Gas Co., 100

Idaho 368, 374, 597 P.24 1058 (1979). In concluding that the
PUC had no Jjurisdiction to award such fees, the Idaho Supreme

Court cited Washington Water Power Co. V. Kootenai

Environmental Alliance, 99 Idahoc 875, 879, 591 P.2d 122, 126

(1979) for the following proposition:

As a general rule, administrative
auchorities are tribunals of limited Jjurisdiction
and their jurisdiction is dependent entirely upon
the statutes reposing power in them and they
cannot confer it upon themselves, although they
may determine rwhether they have it. If the
provisions ofq the stanuga% are not met and

compliance ’ nbt‘whaﬁnawit the statutes, no
jurisdiction ex1sts (Emﬁhaﬁis in original). 102
Idaho at 750. f;@y{ [

Y
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Continuing, the court said:

This is especially true in light of the
general rule that attorney fees <cannot be
recovered in an action unless authorized by
statute or by express agreement of the parties,
{Citations omitted). . . . This authorization is
for the courts, not the Commission.

The Idaho Legislature has authorized the
award of attorney fees in only a few clearly
defined circumstances. Idaho Code §§12-120 and
12-121 allow the courts to set attorney fees 1in
civil damage suits under certain conditions.
{Emphasis added}.

From the foregoing statutes, it is <clear
that the Idaho legislature has provided for the
award of attorney fees specifically when it so
intends, and only when it so 1intends. Id. at
750-751. T

The Idaho Power case makes it abundantly clear that an

award of attorney's fees in a matter such as the instant

protest is not permissible unless aunthorized by statute.
Extensive review of the 1Idaho Rules of Civil

Procedure, the Administrative Procedures Act of Idaho (Idaho

Code §67-5201, et seq.), and Title 42 of the Idaho Code provide

no insight as to the basis that the Applicants might assert
with regard to their motion to recover attorney's fees from
Babcock. Neither do the Rules and Regulations of Water
Appropriation (October 1986), nor the Rules and Regulations of
Practice and Procedure (October 1983) promulgated by the State
of Idahoc Department of Water Resources provide any authority

for a hearing officer:iin:-an. administrative hearing to award

I R T
attorney fees, J»u*hnﬁg

#
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Even the Applicants' counsel must concede that there
are no statutory authorizations to permit such an award to be
made. While the legislature has seen fit to statutorily allow
courts to award attorney fees, no such authorization has been
granted in administrative hearings. Application of the maxim
"expressio unius est exclusio alterius" requires a conclusion
that it 1is impossible to have this administrative <tribunal
award attorney's fees as regquested by the Applicants.

The apparently successful motive for the Applicantcs'
motion for recovery of attorney's fees against Babcock was to
intimidate other would-be Protestants from testifying at the
hearing. When all is said and done, the reader must seriously
guestion the frivolity of the motion made by the Applicants to
recover attorney's fees Dbecause of a claimed frivolous
protest. It seems especially unfortunate now that a layman
such as Babcock must resort to the aid of counsel, and the
attendant costs, to protect a right vouchsafed to him by the
legislature of this state, The oppressive conduct of
Mr., Foster should not be condoned or encouraged by
consideration of his request for attorney's fees.

CONCLUSION

Because no statutory authorization exists to permit
the hearing officer in this matter to make an award of attorney

fees, it must be concluded in accord with Idaho Power Company

v. JIdaho Public Utilit§g3w Commission that the Applicants’

lg‘;lig—f.‘ P
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motion must be denied.
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Respectfully submitted this

NELSON,
TOLMA

ol
3 day of August,

1990.

ROSHOLT, ROBERTSON,

CERTIFICATE OF MAILING

I hereby certify that on this ff-d day of August,

1990,

APPLICANTS' MOTION FOR ATTORNEY FEES,

United States mail, postage prepaid,

to the following:

Kent Foster

Holden, Kidwell, Hahn & Crapo
P.0O. Box 50130

Idaho Falls, ID 83405

I served a copy of the foregoing BRIEF IN OPPOSITION TO

by depositing same in the

in an envelope, addressed

oA

repm Ay

1w
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IN THE DISTRICT COURT QF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TQ THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A34-02358A
Date Received: 1/16/1990
Receipt No: E011710
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

l. Name: JUEL AIKELE 208-527-3197
Address: RT. 1 BOX 63D
MOORE, 1ID 83255
2., Date of Priority: FEB 01, 1961
3. Bource: GROUNDWATER Trib. to:

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
04N 26E 17 SW SW BUTTE

5. Description of diverting works:
WELL /PUMP

6. Water is used for the following purposes:

Purpose From To C.F.S {or) A.F.A,
IRRIGATION 04,01 11/01 5.600
7. Total Quantity Appropriated is:
5.600 C.F.S5. (and/or) A.F.A.
8. Total consumptive use is 899.0 Acre Feet Per Annum.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
D3N 26E [ NE NE IRE 40.0
NW NE IRR 40.0
SW NE IRR 40.0

., Date: 03/05/90
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10. Place of Use: Cmuti.ed .

Township Range Section 1/4 of 1/4 Lot Use Acres
03n 26E 6 SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40,0
SE NW IRR 40.0
NE SwW IRR 40.0
NW SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
Section Actes 480.0
-
-2 Lo 13 NE NE IRR 20.0
N 2SE NW NE IRR 30.0
5W NE IRR 35.0
SE _NE_ IRR 40.0
NE NW IRR 30.0
SE NW IRR 30.0
NE SW IRR 37.0
SE SW IRR 18.0
NE SE IRE 39.0
NW SE IRR 40.0
SW SE IRR 23.0
SE SE IRR 5.0
Section Acres 347.90
04N 26E 29 NW SW IRR 34.0
SW oW IRR 10.0
Section Acres 44.0
30 NE SE IRR 39.0
SE 5E IRR 39.0
Section Acres 78.0
31 NE NE IRR 34,0
NW NE IRR 35,0
SW NE IRR 39,0
SE NE IRR 38,0
NE MW IRR 28.0
NW NW IRR 33.0
SW NW IRR 39.0
SE NW IRR 37.0
NE awW IRR 39.0
NW 5W IRR 39.4
SW SW IRR 39.0
SE SW IRR 39.0
NE SE IRR 39.0
NW SE IRER 39.0

A34~-02358A Page 2 Date: (03/05/,90



'10. Place of Use: Conti.ed .

Township Range Section 1/4 of 1/4 Lot Use Acres
04N 26E 31 W SE IRR 39.0
SE SE IRR 39.0
Section Acres 596.0
Total Acres 1545.0

11. Place of use in counties: BUTTE
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
34-2419A, 2417A, 2472a, 00032B, 2429B, 2315, 0259cC

14. Remarks:
TRANS. NO. 2817.
THE RATE OF DIVERSION AT THE FIELD HEAD GATE SHALL NOT EXCEED
0.02 CFS8/ACRE NOR MORE THAN 4.0 AFA.

THE MAXIMUM RATE OF DIVERSION SHALL NOT EXCEED 5.6 CFS AT THE
WELL.

15. Basis of Claim: LICENSE

A34-02358a Page 3 Date: 03,05/90



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,

IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident.

Receipt No:
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

CIVIL CASE NUMBER:

Number :
Date Received:

39576

A34-02315
1/16,/1990
E011710

i. Name: JUEL AIKELE 208-527-3197
Address: RT. 1 BOX 63D
MOORE, ID 83255
2, Date of Priority: JAN 07, 1955
3. Source: GROUNDWATER Trib. to:
4. Point of Diversion:
Township Range Section 1/4 of 174 of 14 Lot County
04N 26E 17 SW SW BUTTE
5. Description of diverting works:
6. Water is used for the following purposes:
Purpose From To C.F.8 {or) A.F.A,
IRRIGATION 04,01 11,01 7.020
7. Total Quantity Appropriated is:
7.020 ¢.F.8. (andsor) A.F.A,
8. Total consumptive usge is 1128.0 Acre Feet Per Annum.
9., Non-~irrigation uses:
NONE
10. Place of Use:
Township Range Section 1/4 of 1/4 Lot Use Acres
03N 26E 6 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
A34-02315 Page 1., » ‘u{;ﬁﬁte: 03,05,90
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I0. Place of Use: Cont'd .

Township Range Section l1/4 of 1/4 Lot Use Acres
03N 26E 6 SE NE IRR 40.90
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRER 40.0
SE NwW IRR 40.0
NE 1) IRR 40.0
NwW EW IRR 4G, 0
NE SE IRR 40.0
NW SE IRR 40.0
7 Section Acres 480.0
3 ZS ' 13 NE NE IRR 20.0
NW NE IRR 30.0
sW NE IRR 35.0
SE NE IRR 40.0
NE NwW IRR 30.0
SE NW IRR 306.0
NE sW IRR 37.0
SE SW IRR 18.0
NE SE IRR 39.0
NW SE IRR 40.0
SW SE IRR 23.0
SE SE IRR 5.0
Section Acres 347.,0
04N 26E 29 NW SW IRR 34.0
SW SW IRR 10.0
Section Acres 44.0
30 NE SE IRR 39.0
SE SE IRR 36.0
Section Acres 78.0
31 NE NE IRR 34.0
NW NE IRR 35.0
SwW NE IRR 39.0
SE NE IRR 39.0
NE NW IRR 28.0
NW NW IRR 33.0
SW NW IRR 39.0
SE NW IRR 37.0
NE SW IRR 39.0
NW SW IRR 39.0
SW SwW IRR 39.0
SE sw IRR 39.0
NE SE IRR 39,0
NW SE IRR 39.0

A34-02315 +. Page 2 Date: 03,0590



10. Place of Use: Conti.ed .

Township Range Section 1/4 of 1/4 Lot Use Acres
04N 26E 31 SW SE IRR 39.0
SE SE IRR 39.0

Section Acres 596.0
Total Acres 1545,0

11. Place of use in counties: BUTTE
12. Do you own the property listed above asgs place of use? YES

13. Other Water Rights Used:
34-2358A,02419A,02417A, 02472A, 00032B, 0259C, 2429B

14, Remarks:
TRANS. NO. 2817.
2 P/D IN SWSW SEC. 17 T4N, R26E.
THE RATE OF DIVERSION AT THE FIELD HEAD GATE SHALL NOT EXCEED
0.02 CFS8/ACRE NOR MORE THAN 4.0 AFA.
THE MAXIMUM RATE OF DIVERSION SHALL NOT EXCEED 7.02 CFS AT THE
WELL, AND SHALL NOT EXCEED 5.44 CFS5 NOR MORE THAN 1088 AF/ANNUM
AT THE FIELD GATE.

15, Basis of Claim: LICENSE
Water Right Number: 25355

A34-02315 Page 3 bate: 03/05/90



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident, Number: A34-02417A
Date Received: 1/16/1990
Receipt No: E011710
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: JUEL AIKELE 208-527-3197
Address: RT. 1 BOX 63D
MOORE, ID 83255
2. Date of Priority: MAY 29, 1961
3. Source: GROUNDWATER Trib. to:

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
04N 26F g8 NE 5w BUTTE

5. Description of diverting works:
WELL,/PUMP

6. Water is used for the following purposes:

Purpose From To C.F.3 {or) A.F.A
IRRIGATION 04,01 11/01 2.670
7. Total Quantity Appropriated is:
2.670 C.F.S8. (and/or) A.F.A.
8. Total consumptive use is 429.0 Acre Feet Per Annum.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1,4 Lot Use Acres
03N 26E 6 NE NE IRR 40.0
NW NE IRR 40.0
Sw NE IRR 40.0

A34-02417A Page 1 - Date; . 03/05/90
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.10. Place of Use: Conti‘d .

Township Range Section 174 of 1.4 Lot Use Acres
03N 26E b SE NE IRR 40.0
NE NW TRR 40.0
NwW NW IRR 40.40Q
SwW N IRR 40.90
S5E MW IRR 40.0
NE 5W IRR 40.0
NW SW IRR 40.0
NE SE IRR 40.0
NW 8E IRR 40.0
_? Section Acres 480.0
= G - 13 NE NE IRR 20.0
2 NW NE IRR 30.0
SwW NE IRR 35.0
SE NE IRR 40.0
NE NW IRR 30,0
SE NW IRR 30.0
NE W IRR 37.0
SE SW IRR 18.0
NE SE IRR 39.0
NW S5E IRR 4D.0
SW SRk IRE 23.0
SE SE IRR 5.0
Section Acres 347.0
04N 26E 29 NW 5w IRR 34.0
Sw SW IRR 10.0
Section Acres 44.0
30 NE SE IRR 39.0
SE SE IRR 39.0
Section Acres 78.0
31 NE NE IRR 34.0
NW NE IRE 35,0
SW NE IRR 39.0
SE NE IRR 39.0
NE NW IRR 28.0
NW NW IRR 33.0
SW NW IRR 39.0
SE NW IRR 37.0
NE SW IRR 39.0
NW SW IRE 9.0
SW SW IRR 39.0
SE 8w IRR 39.0
NE SE IRR 39.0
NwW SE IRR 39.0

A34-~02417A Page 2 Date:s 03,/05/90



'10. Place of Use: Conti‘d .

Township Range Section 1/4 of 1/4 Lot Use Acres
04N 26E 31 5w SE IRR 39.0
SE SE IRR 39.0
Section Acres 596.0
Total Acres 1545.0

11. Place of use in counties: BUTTE
12. Do you own the property listed above as place of use? YES

13, Other Water Rights Used:
34-2472a, 241%A, 2358a, 00032B, 24298, 2315, 10815

14. Remarks:

15. Basis of Claim: LICENSE

16. Signature(s)

{(a.) By signing below, I/We acknowledge that I /We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.) I/We do do not wish to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do solemnly swear or affirm that the statements contained in the
foregoing document are true and correct,

Signature of Claimant(s): Date:
Date:
State of Idaho )
) 85.
County of )
Subgcribed and sworn {(or affirmed) before me this day
of 19

Notary Public

Seal
Residing at

My Commission Expires

A34-02417A Page 3 bate: 03,/05,90
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TO THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A34-02419A
Date Received:; 1/16,/1990
Receipt No: E011714Q
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: JUEL AIKELE 208-527-3197
Address: RT. 1 BOX 63D
MOORE, ID 832565
2. Date of Priority: JUN 05, 1961
3. Source: GROUNDWATER Trib. to:

4. Point of Diversion:

Township Range Section 1/4 of 1,74 of 1/4 Lot County
04N 26E 20 NW NE BUTTE

5. Description of diverting works:
WELL/PUMP

6. Water is used for the following purposes:

Purpose From To C.F.58 {(or) A.F.A,
IRRIGATION 04,01 11,01 2.010
7. Total Quantity Appropriated is:
2.010 C.F.8. {and/ /or) A.F.A,
8. Total consumptive use is 323.0 Acre Feet Per Annum.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1/4 Lot Use Acres
03N 26E & NE NE IRR 40.0
NW NE IRR 40.0
SwW NE IRR 40.0
A34-02419A Page 1 Date: 03/05,90
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10. Place of Use: Cont.ed .

Township Range Section 1/4 of 1/4 Lot Use Acres
03N 26E 6 SE NE IRR 40.0
NE NW IRR 0.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SW IRR 40.0
NW SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
Section Acres 480.0
79 5 Z 13 NE NE IRR 20.0
\ NW NE IRR 30.0
SW NE IRR 35.0
SE NE IRR 40.0
NE NW IRR 30.0
SE NW IRR 36.0
NE SW IRR 37.0
SE 5w IRER 18.0
NE SE IRR 39.0
NW SE IRR 40.0
sw SE IRR 23.0
SE S5E IRR 5.0
Section Acres 347.0
04N 26E 29 NW SW IRR 34.0
SW SW IRR 10.0
Section Acres 44.0
30 NE SE IRR 39.0
SE SE IRR 39.0
Section Acres 78.0
31 NE NE IRR 34.0
NW NE IRR 35.0
SW NE IRR 39.0
SE NE IRR 39.0
NE NW IRR 28.0
NW NW IRR 33.0
sW NW IRR 39.0
SE NW IRR 37.0
NE SW IRR 39.¢
NW SW IRR 39.0
SW SwW IRR 36.0
SE SW IRR 39.0
NE SE IRR 39.0
NW SE IRR 39.0

A34-02419a Page 2 Date: 03,/05/90
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'10. Place of Use: Cont.ed .

Township Range Section 1/4 of 1/4 Lot Use Acres
04N 26E 31 5w SE IRR 39.0
SE SE IRR 39.0

Section Acres 596.0
Total Acres 1545.0
11. Place of use in counties: BUTTE
12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
34-2472A, 2417Aa, 2358A, 00032B, 2429B, 2315, 10815

14. Remarks:

15. Basis of Claim: LICENSE

16. Signature(s)

{a.) By signing below, I/We acknowledge that I /We have received, read and
understand the form entitled "How you will receive notice in the Snake River
Basin Adjudication." (b.} I/We do do not wigh to receive and pay
a small annual fee for monthly copies of the docket sheet.

Number of attachments:

For Individuals:

I/We do sclemnly swear or affirm that the statements contained in the
foregoing document are true and correct.

Signature of Claimant(s): Date:
Date:
State of Idaho )
) SSs.
County of )
Subscribed and sworn (or affirmed) before me this day
of 19

Notary Public

Seal
Residing at

My Commission Expires

A34-02419A Page 3 Date: 03/05/90



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

OF RIGHTS TQ THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A34-02429B
Date Received: 1,/16/1990
Receipt No: EQ11710
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: JUEL AIKELE 208-527-3197
Address: RT. 1 BOX 63D
MOQRE, 1D 83255
2. Date of Priority: JUN 22, 1961
3. Source: GROUNDWATER Trib., to:

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
04N 26E 20 NW NW BUTTE

5. Description of diverting works:
WELL/PUMP

6. Water is used for the following purposes:

Purpose From To C.F.5 (or} A.F.A,
IRRIGATION 04,01 11,01 2.780
7. Total Quantity Appropriated is:
2.780 C.F.S. (and/or) A.F.A,
8. Total consumptive use is 447.0 Acre Feet Per Annum.

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 1/4 of 1,/4 Lot Use Acres
03N 26E 6 NE NE IRR 40.0
NW NE IRR 40.0
SwW NE IRR 40.0

A34-02429B Page 1 ~_ Date: 03/05,/90



"10. Place of Use: Conti‘d
1/4 of 1/4 Lot !se

Township Range Section Acres
03N 26E 6 SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
5w NW IRR 40.0
SE NW IRR 40,0
NE 37 IRR 40.0
Nw SW IRR 40.0
NE SE IRR 40.0
NW SE IRR 40.0
Section Acres 480.0
5 2.9 . 13 NE NE IRR 20.0
NW NE IRR 30.0
5w NE IRR 35.0
SE NE IRR 40.0
NE NW IRR 30.0
SE NW IRR 30.0
NE SW IRR 37.0
SE sSW IRR 18.0
NE SE IRR 39.0
NW SE IRR 40.0
SwW SE IRR 23.0
SE SE IRR 5.0
Section Acres 347.0
04N 26E 29 NwW SW IRR 34.0
Sw SW IRR 10.0
Section Acres 44.0
30 NE SE IRR 39.0
SE SE IRE 39.0
Section Acres 78.0
31 NE NE IRR 34.0
NW NE IRR 35,0
SwW NE IRR 39.0
SE NE TRR 39.0
NE NW IRR 28.0
NwW NW IRR 33.0
SwW NW IRR 39.0
SE NW IRR 37.0
NE SW IRR 39.4
NW SW IRR 39.0
8W swW IRR 39.0
SE SW IRR 39.0
NE SE IRR 39.0
NW SE IRR 39.0

A34-02429B .. page - 2 pate: 03/05/90
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"10. Place of Use: Contx‘.ed
174 of 1/4 Lot ge

Township Range Section Acres
04N 26E 31 SW SE IRR 39.0
SE SE IRR 39.0

Section Acres 596.0
Tatal Acres 1545.0
11. Place of use in counties: BUTTE
l12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:
34-2419A, 2417A, 2472A, 00032B, 2458a, 2315, 10815

i4. Remarks:
TRANS. NO. 2991.

15. Basig of Claim: LICENSE

A34-02429B Page 3 Date: 03/05/90
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF TWIN FALLS

IN RE THE GENERAL ADJUDICATION CIVIL CASE NUMBER: 39576

QF RIGHTS TOQ THE USE OF WATER FROM

THE SNAKE RIVER BASIN WATER SYSTEM.
Ident. Number: A34-02472A
Date Received: 1/16,/1990
Receipt No: EQ11710
Received By:

NOTICE OF CLAIM TO A WATER RIGHT
ACQUIRED UNDER STATE LAW

1. Name: JUEL AIKELE ‘ 208-527-3197
address: RT. 1 BOX 63D
MOORE, ID 83255
2. Date of Priority: DEC 29, 1965
3. Source: GROUNDWATER Trib. to:

4. Point of Diversion:

Township Range Section 174 of 1/4 of 1/4 Lot County
04N 26E 17 NE SwW BUTTE

5. Description of diverting works:
WELL,/PUMP

6. Water is used for the following purposes:

Purpose From To C.F.S {or) A.F.A.
IRRIGATION 04,01 11/01 6.820
7. Total Quantity aAppropriated is:
6.820 C.F.5. {(and/or) A.F.A.
8. Total consumptive use is 1095.0 Acre Feet Per Annum,

9. Non-irrigation uses:
NONE

10. Place of Use:

Township Range Section 174 of 1/4 Lot Use Acres
03N 26E 6 NE NE IRR 40.0
NW NE IRR 40.0
SW NE IRR 40.0
A34-02472A Page 1 _ Date: 03/05/90
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10. Place of Use: Cont)‘.ed
1/4 of 1/4 Lot !se

Township Range Section Acres
03N 26E 6 SE NE IRR 40.0
NE NW IRR 40.0
NW NW IRR 40.0
SW NW IRR 40.0
SE NW IRR 40.0
NE SwW IRR 40.0
NW SW IRR 40.0
NE cE IRR 40.0
NW SE IRR 40.0
Z Section Acres 480.0
2 2.5 ‘ 13 NE NE IRR 20.0
NW NE IRR 30.0
SW NE IRR 35.0
SE NE IRR 40.0
NE NW IRR 30.0
SE NW IRR 30.0
NE SW IRR 37.0
SE SwW IRR 18.0
NE SE IRR 39.0
NW SE IRR 40.0
SW SE IRR 23.0
SE SE IRR 5.0
Section Acres 347.0
04N 26E 29 NW SW IRR 34.0
SwW SwW IRR 10.0
Section Acres 44.0
30 NE SE IRR 39.0
SE SE IRR 39.0
Section Acres 78.0
31 NE NE IRR 34.0
NW NE IRR 35.0
SwW NE IRR 39.0
SE NE IRR 39.0
NE NW IRR 28.0
NW NW IRR 33.0
SwW NW IRR 39.0
SE NW IRER 37.0
NE 5w IRR 39.0
NW SwW IRR 39.0
SW SwW IRR 39.0
SE sw IRR 39.0
NE SE IRR 39.0
NW SE IRR 39.0

A34-02472a Page. ' Th pate: 03/05,90



10. Place of Use: Conti‘d .

Township Range Section 174 of 1/4 Lot Use Acres
04N 26E 31 SW SE IRR 39.0
SE SE IRR 39.0
Section Acres 596.0
Total Acres 1545.0

11. pPlace of use in counties: BUTTE
12. Do you own the property listed above as place of use? YES

13. Other water Rights Used:
34-2419A, 2417A, 2358A, 00032B, 2429B, 2315, 10815

14, Remarks:
TRANS., NO. 2817.

15. Basis of Claim: LICENSE

A34-02472A Page 3 Date: 03/05/9C
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PETORE_ZIE TOUAL BROUND WATLR BOARD FOR BUTTE COIIT,

STATE UF IDAHO - 7 'M"'ﬂf

2 1990

HHHHH 754-

LUTHCP WTT o', a sinzle man,

IIUTe MOTHVLEL and OULVE POTHUELT, -
Tushand and wite, aad TOHIT TF.
POTLEITS and THIICE Lo PHILLTPG,
bisbaod el gt

Claimants TINPINGS OF FAWCT,

COHNCLUSTIONS 0OF LAW AND URDTR
0. T. JONLS 1pd ROBY 10UFS,

hashwd and oife, CLYDL e ATTTF .
el APEA POARITT, hmshanl ~ndd .
wite, and LYLE PLEFRSOY and RS, :

LYLE TF10 &1, husband aml wife,
Respomdents, 1

Ihis marter came on repularly (er hearing on April 10, 1967, before the
loral MNround Vlater beard fer Tutte Countv, consisting of tHp. R, Keith IHigginsen,
State Reelunation [npineer, Chartman, Hr. Thamas R. Newell, Roise, Tdabn, an
crctnent apentated by the lwlee of the Distriet Court; and ir, Emlen M. ilays, Houre,
Idahe, a ve-rdone terreitien Farmrer of Butte Sonnty, who wes seJesled by the other
two Board membrrs.

Clatmants vere representel] by thetir attorney, Robert M. Terr, Tr.;
Respondonls appoared thromzgli their attorney, A. L. Smith; and the Department of
Reclamat i vas represcnted by T11tiam D. Collins, Assistant Attorney General.

Falloring the hearinm, the Peard 1seucd 1ts erder dared July T4, 1967,
requirine breicfa on questlona of Tur ol a Mield fovestdgation and pumping Lest to
b made b the Topartment of Reclamatinu. It was anticipated chat such studies
ranld b 110l after the ened of the Irrigation season of 1967 hovever, wiler
cendit tens at that tune were such that the Department felt that such stndy would
give 1ncencliadve rosulrs,  These stwlies were made in the Jatter part of October
1763, and the procedure nd resulls vere Lhe anljart of the enntinned heiring of
tha Poard lu 1d in Arce, Tdahe, on Tanuary 21, 1969,

Mwyng liesrd and rewiesed all the evidence and being ininrmed 35 te
dqueations ~f 11, Lthrongh briefs cubwmitbed by the parties, the Boar | malrs the

follewine Funlings ob Fact .and Conrliusions of Lau: . .
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Frndines ot Tagt:

1y clymant Yinmer holds dicreed righls to water 1rom Spring treck,
fames Crevk and the Ty Tear River, whitch are used to drripate 177 actee ob Tand
locaterd 1n the UMY af Section N, T, 4 Moy B 20 Eo, Y. Tn adidation his Iaonds

recetve hepefit {rem so-cnlleld

'risang' or Ysub” water which partiallv =atisfies
the irrication roquirerent.

20 tlammints dothrell ald decree? viehls Lo uater from the Gig Inet
Niyer amd 1ts Lriputaries, vhich 1o used to irrigate lands 1n Sections 23 and J2n,
S T L T A (L The viter ander these 1ights 12 sopplementod at times by
gaator pomped Crom v wel L (uo pomher assirned to thag el dorange Che hearings)
Tocated wn the SWLE',, Hection o, [ 4 N.o, R. 206 E.. B, Saad wel!l e cased
yith 51 feet of lh—tucl daameter pipe sthich is perforated from 11 feet to 51 fect
iclor Tand snrface. Tieht Lo u-e of vater from the well tvras obtoincd b Rothuellw!
predecesant, Teorge R, Tappan, undec Permit G-29437 for which license has been
1anucd o the anmmt of 1.94 second feet of vater for arrigation of 2T acres in
ST, Scetion "6, and 29 acres 1n SW4MWY,, Scctien 25, T. 4 1., . 20 ©., B.M.,
with prioritsy date of Felbypeary 15, 1961, Tothwells alsa rercrer henellit teo their
Tamda {rom “ricwne’or Ysub™ vaters,

3} Glaimants Phillips bnld decreed and storage rights to vater from
the Do Loot Ruwer vhich 19 used to 1rrigate lands lying partially n Sectaon 23,

"qub" waters

T,oA M., C. 2% b, B lhev alsn elawm benefit from "ricing” or
whirh l€saen the amount of tvrimiticey water wlhiich wust b2 applied to produce creps.
(4)  Hospondents loncs orm oa yell (Well wo. 2) Iecated spprorinately 75
feet nerth of the Arco Canal trathan the WS, of Sectaon 23, 1. 4 M., R, 86 L.,
Bl dhoy seclt res el Tod veder Doamet G=28583 which his a prilority date ol
Mareh 1, 1760, 2l provides for diversion of 4.8 second Teot of wvitir from the
well fnto the Arce Canal in thich 1t is to be ronveyed and used to irrigate 240
acres ot T in Secriers 10, 11, 14 and 15, T. 3 N.. R. 27 E., B.M. Thesc lands
are ouLsidl of the boundary of Lthe Ple Tost Biver Irrreation Thetr-cl Jonc=!
rivht Lo water drom the woll is cubjret to completion of all of the statubory
regirteeent s Ter tgsuance ot 1 Pieen o by the Department of Peclomat ton (Curiase
rivhta 1 the Arco Unal mest e confitmed by private negoliation or othes Tegal
ackion. Y T well 18 40 1o 50 1ect doecp aud Cveed vith J0-meh dlamerer cenciels

pipe raalag ek is perferibed rith small heles helev-ewenty fcet bolew Tand

aprface
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(2)  Respondents MoAfFfee own two wiells (Wells Mos. 1 and 1) onch of which
is localed within the SUWSSEY ol Se~tion 23, T. 4 N., R, 26 I'., B.M. Tell Ng., 1 a1s
locaterd epprovimately 75 fect and Well lo. 3 approrimately ane-guarter mile north
of the Av-o Cannl.

Well No. 1 wis diilled under Permit G-28770 which has a priority
date of Jnne 39, 1940, and provides for diversion of 6.4 second feet of water from
tha vell inte the Arco Canal? in vnie™ it is to ~e couveyed and used Lo irrigate
320 arrves of 1and outside the boundary of the Blg Lost Piver Trrigatfon Nistrict
in Sections 4 wmed 5, T. 3 M., R. 27 B., L.M. HAffeea' ripht is subjecl to com-—
pletion of all of the statutory regquircments for issuwance of & license by the
Department of lleclwtion. (Carriage rights In the Arce Canal nust be confirmed
by private negotiation ar other Jegal action.) The well 1s 51 feet deep and is
cased with 50 foet of L2-inch diameter casing which 1s perforated from land surface
to the bottom and is alse equipped with a 48" screen in the bottom. 1teAffee has
not ohtatned rights to carry water from this well through the Arco Canal.

Well No. 3 was drilled under Permit G-32881 which has a prioraty
date of May 12, 1966, and provides for diversion of 1.6 second feet of wnter from
the 121l o be used teo Lrrigate 80 acres of Iand in the ©L,8F: of Sectien 23,

T. & M., R. 26 F_, B.tl. Fwvidence 1indicates thit water {rom this well has been
delivered inta the Arco Canal for use on other than the permitred Tands, McAffees!'
right 15 subjert to completion of all statutory requirements for issuance of a
License by the Department »f Reclamation. The well is 56 [ect deep and is cased
with 97 feer of 1f-1nch dinmeter casine which 18 perferated from land surface to
the battom,

{A1  Respondents Peterson own o well (Well No. 4) which 1s located
approwimately 75 [eet north of the Arco Canal within the SW.SE% of Seetdion 23,

T. 4 4., R, 26 E., B.M. This well was drilled under Perm:t G-33031 which has a °
priority date of July 21, 1966, and provides for diversion of 6.B second feet of
water from the well into the Arco Canal in which 1t is to be conveyed and used to
irrigatre 340 acres of land an Scetions 9 and 10, T. 3 ., R. 27 E., B.ll. These
lands 1re oulside of the boundary of the Big Lost River Irrigatien Distract.

*

Petersons’ tirht 1s subject to completion of all of the statutory requircments for

issuince of a licrnse by the Nepartment of Reclamatlon, (Carriege rights dn the

Arco Canal must be confirmed by private negotfation or other legal action.} The
o % o= )

well is 50 C(cet deep and is cacedbwith 30 feet'of Bd-Inch diameter casing which is
v o ’ ' '

perforated [rom 12 feet below lind sufiace to the bottom of the well, This well

LY A
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has aet ag vet been eqalpped uith 1 pamp and motor and no witer e been Jddverted
from it.

(7) The test pumping conducted by the Department of Reclamation
conclusively demenstrated thal pemping of Fespendents' wells les, i, 2 and 3
causes lawering of the water table and the drying up of springs and seeps on
Claumants' lands. This test pump and the testimony also indicated that the water
fram the =pripgs and seepa {low and collict topciher 1n a natural channel {Spring
Creek) whirh (rosacs the teAffee aud Rothwell propertiee and jolns the Tiip Lost
Tiver. Since witlhdrawal of water from the wells reduces the {low ol these seeps
and aprinna, it is onr opinion that the shallow ground watcr fotercepted by the
wells 1s a tributary bn, and patt »nf the water supply of the Rig Lest Fiver.

(R} Ruspondents Pctersons' Mell No, & and Claimanta Rothuells' well
descrihed in paragriph (2) above, appear to be located in the same shallow pround-
water svetem 18 Wells Nos 1, 2 nnd 3. He therefore find that the pumping of the
Peterson nd Bethwell werls will hawe similar detrimental effects upeon the water
table and the flow of springs and sceps on the Claimants' Lands.

{9) Use of water from the McAffee Well Ho. 3 and the Rothwell well upon
the lands ta vhich the respective wvater rights covering such wells are appurtenant
would have less of a detrimental effent than would use of Wella tos. 1, 2 and 4,
since such landa are adjwent to the vells and In the area of "risiop waters'”
thile the Luels propesed te be cceved by Wells Nos, 1, 2 and 4 are some 6 miles
Arstant from the wells and ipparently beyond the area of "rising waters'.

(10Y  lhe test pump failrd to show any detrimental effect on the water
level in the Arco Canal, but it is the fecling of the Board that the results in
this ropard vere inconclusive and additional studies would have to he made to
clearly estahlish any relatienship between pumping of these shallew wells 1n close
proximity to the canal and the flow of the canal.

(11] Respondents have, at times, uscd water from some of their wells
upon lands other than thaese for which permit was obtained. There is no indication
that required prier ipproval of such amendment of the permits had been ohtained

from the Department of Reclamatieon.
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(1Y Dae af the questicuas st ed of legal counsel for the parties was:
"nder Ll Larg, 15 sub-yprricetion or natursl 1rrigation Jue te nigh woter table
a vrer r1-t e thich angeve the proctectron of laer agdinst eubsequent appropriations
af wator ™ e G lde bt te Do b be T oem the subjoct s Theas have been «rrefally
rovieucd by the Board nwl we 1re nndblbe te foorm a Judginent eopoornlig thig queslian,
Hrgewrr, w2 b oot feel that a resnlution nf cre matter 1 necessary Lo a decision
concerning “uvture uae of the wells hised oo the foregoing findings nf {art,

(% Clatnta Porthin 17 amd Respondents 11 Liwve sn 176 which intervept
shotleoa "risane wator which 1n tribat 11v to nd o put of the water supply of the
Bra Losl Tivar, Yy Aiversion ol water fram thees welis must, therefore, he
apec tle 1T 1o subleel to the condition that al1 prioe rights o ovarer from Lilg [ost
River oL or belowy Lhe Arco Canal chiverston are belng {urnished with thear Lull
supnlv,

t i1 The practice ol ronting or leasing wiger from a well to Le used on
land other than provided i the permit under which the well tras drilled 1s not
propor ander Tdahe law, unless card permit is first amendad uvmler the statutory
process.

(v Respomlonts are ratitted to divert water from their 11s under the
terpoclive prioritics of Permlts Cles 233830 28770, 37881 and 33041, subject tn
therr eooplition of the statutory requiremenis for isanance of lTicevsa of water
right by the Department ol Derlamition, and further subjeort to the terme of this
order .

)y dhe medl owaers e oonLitted Lo rodrg L, deepen o replace thelr
uells and to relmoafe the potuts of diversion so as tn negate the incerference
with the shatloy pround vater of IThe oren, aod Lo provent falerferoree vith prier
taglite, wh riconstruct Lon nwat we appreved by e Depoartient of Tuclamation,
and be aceempliehol =0 as to prooent the withdraval of wvater {rom the shalloy
"risine" vaters and inereises tn the seepape lezses from the Arco fenal 28 may

Tatir b proven.

nrdors

Mol e the fore oo, Timdings of T oot md Cond Tuefons of T, the

[
A
ro-

Board toters hotetn s onder £3 et lows . ,
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1% Unless wnd until such time s the Reapondents and Claimant Roihwell
cxercise thewr rights to redril?, decpen or replace their existing wells under
supervision of Lhe Depaitment of Neclamation, no water mav be diverted from
Re<pondents’ ":lls Fos. 1, 2, 3 or &4, nor from {laimant Pothwell's Well Jocated in
the ', of Siotion YA, T, 4 N, 2. ' L | B.M., evrept during periods when the
Flow ol e g Yaat RIver ol ot helow the Arce Ganal Dlverslon I sufflcirnt to
antinfe i v prier vighra as base been adindicoted Sy the coure, amd valsd prior
permits 1md licenses 1ssued by the State Paclamation Lkonginecr.

(1Y Tae of Regpondents' Wells and Claimant Rothwell's Uell is subject
te the control and juriadiction of rthe Big Lost Biver walermaster (Vater District
#27) and auch wells may not be operatred without Liis conrarrvence that the canditions
of the previens paragraph are being satisfied.

W tater from the veTla may b uscd only on the lands specified In the
ra-parlive peridls a9 such prrmit - rurrently speclfy or a< thev mav o qubseguent ]y

amended 1 1 result of Appliration to the Nepartment of Peclawation.

oA
Dited this ! day of Uctober, 1969.

LOCAL GROUND-UWATFR BOARD TOP RUETTF COUNTY
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TOLMAN & TUCKER N Y
P. O. Box 1906 b “"g'aég
Twin Falls, Idaho 83303-1906 DRRERRTT R fes ) el

Telephone: {208) 734-0700

0608B/mw/08-02-90 Departiment of Water Reseurces

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

* * % % * X * X * &

In Re: Transfer No., 3675 } BRIEF IN OPPOSITION
pertaining to IDWR Water Rights ) TO APPLICANTS' MOTION
)
)

Nos. 34-7080A, 34-7136 and 34-7169 FOR ATTORNEY FEES

FACTS
The Applicants ("Applicants") in this matter are the
owners of the above-numbered water rights, and in this
proceeding they have sought to transfer the place of use of
those water rights. Lawrence Babcock ("Babcock"™) and more than
100 other individuals (the "Protestants") protested the

Applicants' proposed chandges pursuant to Idaho Code

§42-222(1). At the hearing of this matter conducted on July
26, Babcock acted as the lead spokesperson for the Protestants,
and the Applicants were represented by their attorney, Kent
Foster ("Foster"). By most accounts, the decorum of the
hearing deteriorated decidedly from the outset, and heated
exchanges occurred between Babcpg} and Foster, That exchange

ra Y
culminated in Foster's making saﬁ“@th &éﬁfﬂ: to the hearing

officer for an award of attorney’ Py ﬁges in favor of his clients
’cd:j

{
BRIEF IN OPPOSITION TO APPLiCAQTS' MOTION FOR ATEORNEY FEES - 1
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and against Babcock, allegedly because of Babcock's and the
Protestants' filing of a "frivolous protest.” The hearing
officer afforded Babcock's counsel ten (10) days within which
to respond to the oral motion, after which time the Applicants
have been permitted a similar ten-day response period.

ARGUMENT

It is unfortunate that an ad hominem argument evolved

in the context of an administrative hearing conducted with
regard to the protest of a water right, Quite obviously, the
Applicants disliked the notion that protests were filed with
regard to their respective proposed transfers. However, in
discussing the notice requirement for such an application,

Idaho Code §42-222(1) states:

Such notice shall advise +that anyone who
desires to protest the proposed change shall file
notice of protests with the Department within ten
(10) days of the 1last date of publication.
{Emphasis added.}

Babcock and his fellow Protestants were well within
their legal rights +to file a ©protest to the transfer
applications, and to have the matter heard by the Department
pursuant to relevant statutes and rules.

Applicants' counsel has singled out Babcock to be the
unwitting recipient of the frustration of the Applicants.
Apparently, that is the price one pays for taking a stand in
order to attempt to preserve his rights, and the rights of
others. The Applicants have claimed that the protests filed by

Babcock and the Protestants- were frivolous, and that therefore,

[
A T

Babcock alone should be ordéred to pay for the Applicants' fees

L

BRIEF IN OPPOSITION TO APPLICANTS' MOTION FOR ATTORNEY FEES - 2
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incurred relative to the hearing., It is respectfully submitted
that the Applicants' motion is devoid of all merit, both
legally and substantively, and that it must therefore be denied.

Perhaps the most analogous legal precedent addressing

the instant issue can be found in the case of Idaho Power

Company v. Idaho Public Utilities Commission, 102 Idaho 744,

639 P.24d 442 ({1981). In that case, the Public Utilities
Commission had determined that it had authority to award
attorney fees to consumer groups who had intervened in a rate
making proceeding. Subsequent o the 1issuance of the PUC's
order, the PUC attempted to assess costs in favor of the
intervenors and against the utilities involved in the
proceeding, Idaho Power Company and others appealed the
decision of the PUC on the basis that "an administrative order
may generally be collaterally attacked when the issuing agency
lacks jurisdiction over the matter considered . . .." 102 Idaho

at 749, citing Utah-Idaho Sugar v. Intermountain Gas Co., 100

Idaho 368, 374, 597 P.,2d4 1058 (1979). 1In concluding that the
PUC had no Jjurisdiction to award such fees, the Idaho Supreme

Court cited Washington Water Power Co. V. Kootenai

Environmental Alliance, 99 Idaho 875, 879, 591 P.2d4 122, 126

(1979) for the following proposition:

As a general rule, administrative
authorities are tribunals of limited Jjurisdiction
and their Jurisdiction is dependent entirely upon
the statutes reposing power in them and they
cannot confer it upon themselves, although they
may determine whether they have it. If <the
provisions of the sta;utepqggﬁ.%g@ met  and
compliance 1is not hadg}ﬂith{ﬁt,égj% tutes, no

ar

jurisdiction exists. (Emphasis" inal). 102
Idaho at 750,

T T
IJ ln,l

BRIEF IN OPPOSITION TO APPLICANTS' MOTION FOR ATTO%NEY FEES - 3
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Continuing, the court said:

This 1is especially true in 1light of the
general rule that attorney fees <cannot be
recovered in an action unless authorized by
statute or by express agreement of the parties.
(Cications omitted). . . . This authorization is
for the courts, not the Commission,.

The Idaho Legislature has authorized the
award of attorney fees in only a few clearly
defined c¢circumstances. Idaho Code §§12-120 and
12-121 allow the courts To set actorney fees in
civil damage suits under certain conditions.
(Emphasis added).

From the foregoing statutes, it 1is c¢lear
that the Idaho legislature has provided for the
award of attorney fees specifically when it so
intends, and only when it so intends. Id. at
750-751, T

The Idaho Power case makes it abundantly clear that an

award of attorney's fees in a matter such as the instant

protest is not permissible unless authorized by statute.
Extensive review of the Idaho Rules of Ciwvil

Procedure, the Administrative Procedures Act of Idaho (Idaho

Code §67-5201, et seq.,), and Title 42 of the Idaho Code provide

no insight as to the basis that the Applicants might assert
with regard to their motion to recover attorney's fees Ffrom
Babcock. Neither do the Rules and Regulations of Water
Appropriation (October 1986), nor the Rules and Regulations of
Practice and Procedure (October 1983) promulgated by the State
of Idaho Department of Water Resources provide any authority
for a hearing officer in an administrative hearing to award

attorney fees.

BRIEF IN OPPOSITION TO APPLICANTS' MOTION FOR ATTORNEY FEES - 4
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Even the Applicants' counsel must concede that there
are no statutory authorizations to permit such an award to be
made, While the legislature has seen fit to statutorily allow
courts to award attorney fees, no such authorization has been
granted in administrative hearings. Application of the maxim
"expressio unius est exclusio alterius" reguires a conclusion
that it 1is impossible to have this administrative tribunal
award attorney's fees as requested by the Applicants,

The apparently successful motive for the Applicants’
motion for recovery of attorney's fees against Babcock was to
intimidate other would-be Proiestants from testifying at the
hearing. When all is said and done, cthe reader must seriously
question the frivolity of the motion made by the Applicants to
recover attorney's fees Dbecause of a claimed frivolous
protest. It seems especially unfortunate now that a layman
such as Babcock must resort to the aid of counsel, and the
attendant costs, to protect a right vouchsafed to him by the
legislature o©f <this state. The oppressive conduct of
Mr. Foster should not be condoned or encouraged by
consideration of his request for attorney's fees,

CONCLUSION

Because no statutory authorization exists to permit
the hearing officer in this matter to make an award of attorney

fees, it must be concluded in accord with Idaho Power Company

the Applicants’

v. Idaho Publiec Utilities Commission that

o Ll 1 e SVES T
A g e e ]

motion must be denied.

T
+
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Respectfully submitted this 3“n& day of August, 1990.

NELSON, RO HOLT, ROBERTSON,

L)
CERTIFICATE OF MAIL;::%:fi’/}

I hereby certify that on this jf‘d day of August,

1990, I served a copy of the foregoing BRIEF IN OPPOSITION TO
APPLICANTS' MOTION FOR ATTORNEY FEES, by depositing same in the
United States mail, postage prepaid, in an envelope, addressed
to the following:

Kent Foster

Holden, Kidwell, Hahn & Crapo
P.O. Box 50130

Idaho Falls, ID 83405
N\

Ga Slet e

BRIEF IN OPPOSITION TO APPLICANTS' MOTION FOR ATTORNEY FEES -~ 6




State of I@ho ‘,
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL DL ANDRUS
| GOV NNt R

R. KEITH HIGGINSON
DIRECTOR

July 27, 1990

CERTIFIED MAIL

Juel and Michael Aikele
Rt. 1
Mgoore, ID 83255

]
Marsgshall Todd Perkes

Rt. 1 Box 110 S
Arco, ID 83213 33174

RE: Ordex to Cease and Desist Irrigation of Lands within the
SW1/4NW1/4 and SE1/4NWl/4, SEC. 5, TWP. 4N, RGE. 26E, B.M.

Gentlemen:

! Department records indicate that the land in the above
referenced B80-acre tract is {included in three licensed waterx
right and that the land is in a federal land set aside program.
Ajfurther review of the Department’s records indicate that a
transfer of the licensed water rights has not been applied for.

The attached order to cease and desist requires that |

irrigation on the land not having a recorded water right be '
stopped until a right authorizing irrigation is obtained to allow
irrigation of the land.

You have the right to have an administrative hearing before
the department pursuant to Section 42-1701A, Idaho Code, if a
request is received by the department no later than 15 days after
the service of this order,

Please feel free to contact the department if you have
guestions,

) Sincerely,
/e
i NORHAN C. YOUNG
Administrator

NCY:f

o Kent Foster
bc: Gary Slette
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BEFORE THE DEPARTMENT OF WATER RESOURCES

i . OF THE

STATE OF IDAHO

IN THE MATTER OF THE DIVERSION OF
GROUNDWATER WITHOUT A VALID RIGHT FROM
WELLS LOCATED IN SW1/4NWl/4 AND SEl/4NWl/4
SEC. 5, TWP. 4N, RGE. 26E, B,M.

OWNED AND/OR CONTROLLED BY MARSHALL

TODD PERKES, AND/OR JUEL AIKELE

AND/OR MICHAEL AIKELE

ORDER TO

CEASE AND DESIST

The Director of the bepartment of Water Resources
{pepartment), being charged with the dutles of protecting vested
water rights, enforcing specific statutes of the State of Idaho
and the rules promulgated by the Department, and being authorized
to order-the cessation of violations or attempted violations of
the provisions of the law relating to all aspects of the
appropriation and distribution of water, makes the following

Findings of Fact, Conclusions of Law and Order: |

FINDINGS OF FACT

1., The Department has issued licenses in connection
with water right identification numbers 34-7080A, 34-7136 and
34-7169, The points of diversion for these licenses are two
wélle located in SW1/4NW1/4 and SE1/4NW1/4, Sec. 5, Twp. 4N, Rge.
26E, B.M. {Perkes wells) and the place of use is within parts of
Sec. 11, Twp. 3N, Rge. 25E, B.M.

2. On July 26, 1990, the owner of the wells, Marshall
Todd Perkes, testified under oath before the Department that the
lands to which the three licensed water rights are appurtenant
are in a federal land set aside program and are not being
irrigated.

: 3, BAlso on July 26, 1990, Juel Aikele testified under
oath before the Department that his son, Michael Aikele, had been
"}oaned" the use of the Perkes well or wells and has been
diverting and using water from the well or wells for irrigation

purposes.

4, Department records do not show that water diverted
from the Perkes wells is appurtenant to any land other than the
land in the set aside program which presently is not being
irrigated.

ORDER TO CEASE AND DESIST -~ Page 1
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5. The Director of the Department has not given
apptoval to divert groundwater from the Perkes wells onto any:
land other than the land licensed under the rights.

CONCLUSIONS OF LAW
1. Section 42-351, 1daho Code, provides as follows:

If the director of the department of water
resources finds, on the basls of available
information, that a person is diverting water
from a natural water source without ohtaining
a valid right to do so or is applying water
not in conformance with the conditions of a
valid right, then the director of the ¢
department of water resources may issue an
order directing the person to cease and desist
the activity or activities alleged to be in

’ vioclation of applicable law or of any existing
water right.

2. Section 42-229, Idaho Code, provides that: "The
right to the use of ground water of this state may be acquired
only by appropriation.” |

3. Water diverted for use from the Perkes wells for use
on land other than licensed under the rights or otherwise
approved by the department is in violation of the statutes of the
state of Idaho and Water Appropriation Rule 3,1,1. r

4. The illegal diversion of the public waters of the
state of Idaho must be stopped or mitigated to prevent injury to
other water rights, to protect the water resources of the state
and to assure that the allocation and use of available water
supplies takes place in an orderly manner.

i 5. Section 42-352, Idaho Code, provides that:

‘ Any person who wilfull violates any cease and

! desist order issued under Chapter 3, Title 42,

f Idaho Code, after the same has been served
upon him shall be subject to a civil penalty !
not to exceed one hundred dollars ($100) for
each day following service of the cease and

| desist order in which the illegal diversion or

! use of water occurs.

6. 1Illegal diversion from each well or illegal
application of water constitutes a separate, individual diversion
and if used without a valid water right constitutes a separate
viclation of Section 42-351, Idaho Code.

7. The Director should issue a Cease and Desist Order
pursuant to the authority of Section 42-351, Idaho Code.

ORDER TO CEASE AND DESIST -~- Page 2



K | ® ®
ORDER

IT IS THEREFORE hereby ORDERED, that Marshall Todd
Perkes and/or Juel Aikele and or Michael Aikele immediately CEASE
AND DESIST the diversion and use of water from the Perkes wells
located in SW1/4NW1l/4 and SE1/4NWl/4, Sec., 5, Twp. 4N, Rge. 26E,
B.M. for the irrigation of any lands to which the rights are not
appurtenant until such approval is obtained from the Director of
the Department of Water Resources,

pated this 227%  day of July, 1990.

R. KEITH HIGGI
Director

| i

ORDER TO CEASE AND DESIST -—-- Page 13



. United States Fargers B3, Fer 1783
” Departeent of tﬁa toghe Falls, i"aﬁ%‘ﬁ—’i?ﬁé
¢ fricaitere immsiratien
Tl ZAL 1RO

Glen Saxton

idaho Departmenl of Water Resouces
1301 North Orchard Straest
Statehpuse Mail

Boise, Idahko 837"

RE: Praoposed trancfer ¢f Groumdeate- CLicense: o 0805
LR RS T

:‘(‘" N

Dear Mr. Saxton:

It has come to this offites stvertio, thaet F, Tgda Ferige
has proposed to trans'er the :ba e genvicned uate s oyght -

Farmers Hame Admirastrabrion (Feder care =ntl - blas 5 1@ 0
all of the above water -31zobhts 'zec aitiach j2nt.

On July 23, 1990, d riocg 2uc telesphoong L0oves SAT!0H.  you
stated that transter applirants must present IDE otk
waivers from all lienheclders craring tha, approve o oo 1oad
to the water right tranzfers,

As of this date, M. Todd Perkes has oot cpplaea o g egass e
from FmHA approval or conzent ta fyonsfer the arma .z nate
rights. Approval or canseat hasz not besn gt ven.

The transfer of wate- (1aghts frow Fedd m ~tragen rooper |
without approval or coneernt i= a «.,glaticn 3F T, Tpodd Decbe-
loan and security sgresnabs,

FeHA is requesting thet tre aprlication bo braasf e b
above water rights te stsrended. 1f V. Tcdd Feris: - eguest .
FmHA concurrence, tre reguest wil) b corsioer—d snd 3
decision by FmHA will be marde atr trat fage,

The Arco Count, Dffics fiddress 1z: Fatid
oo

NOV 01 1990

R



If vou hawve any guestiuns,
the Arce County Office atk

Sincerelvy,

ID A, FLESHIR
Acting County Super i1sa-

Attachment
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USDA-FmHA Posivion 5 (PFICIAL AGENCY FILE COFY

Form FmHA 427-1 1D
(Rev. 12-12.77) REAL ESTATE MORTGAGE FOR IDAHO

THIS MORTGAGE 1s made and entered into by __14. TODD PERKES and NORMA I.. PERKES,
Husband and Wife,

residing in Butte County, Idaho, whose post office address is

Route #1, Box 110, Arco , Idaho, 83213

herein called “Borrower,"” and

WHEREAS Borrower 15 indebted to the United States of America, acting through the Farmers Home Administration,
United States Department of Agniculture, herein called the “Government,"” as evidenced by one or more promussory note(s)
or assumption agreement(s), herein called “note,” which has been executed by Borrower, 1s payable to the order of the
Government, authorizes acceleration of the entire indebtedness at the oprion of the Government upon any default by
Borrower, and 15 described as fallows

4nnual Rate Due Date of Final
Date of Instrument Principal Amount of Interest Installment
Marech 19, 1979 $ 7,400.00 8%% March 19, 1984
March 19, 1979 $392,600.00 8%% March 19, 2019

And the note ewidences a loan to Borrower, and the Government. at iny time, may ass:Fn the note and insure the
payment thereof putsuant to the Consohdated Farm and Rural Development Act, or Title V of the Housing Act of 1949;

And 1t 15 the purpose and intent of this instrument that, among other things, at all umes when the note 1s held by the
Government, or 1n the event the Government shouid assign this instrument wichout insurance of the note, this instrument
shall secure payment of the note; but when the note is held by an insured holder, this instrument shall not secure payment of
the note or attach to the debt evidenced thereby, but as to the note and such debt shall consticute an indemnity mortgage to
secure the Government against lossiunder 1ts jnsurance contract by reason of any default by Borrower

.

NOW, THEREFORE, in consideration of the loan(s) and (a) at all imes when the note is held by the Government, or 1n
the event the Government should assign this 1nstrument without msurance of the payment of the note, to securé prompt
payment of the note and any renewals and extensions thereof and any agreements contained therein, including any provision
for the payment of an insurance or other charge, (b) at all times when the note 15 held by an mnsured holder, to secure
performance of Borrower's agreement herein to indemnity and save harmless the Government against loss under 1ts msurance
contract by reason of any defauit by Barrower. and (c) in any event and at all imes to secure the prompt payment of alt
advances and expenditures made by the Government, withiinterest, as heremafter described, and the performance of every
covenant and agreement of Borrower contained herein of in any supplementary agreement, Borrower does hereby grant,
bargain, sell, convey, mortgage, and assign unto the Government the following property situated m the State of Idaho,

County(ies) of . BUTTE MI"‘L} e

¢ ¥ 4 KT
TRACT 1: s L
——=— ki HEL
Township 4 North, Range 26 East, Boise Meridian, Butﬁgg{u: .

County, Idaho:

L

Parcel 1: s 7
Section 27: A parcel of land in the NWX% of Sé&ﬁion*27, more f
particularly described as follows: Beginning at the ¢e¢mmar, g
of Section 27; thence West 1320 feet; thence North 240 feet; ¥
thence West 1320 feet; thence South 240 feet; thence East

1320 feet;

ALSO, a parcel of land in the NW% of Section 27, more particularly
deseribed as follows:’ Beginning at the center of Section

27; thence West 1320 feet; thence North 840 feet more or

FmHA 427-1 ID (Rev. 12-12-77)



less to the South line of Thomas Perkes property described
in deed recorded February 12, 1976, as instrument no. M-
4691; thence East 1320 feet; thence South 840 feet more or
less to the point of beginning.

The SW%, W%SE%, SE%SE%, and that portion of the SWiNW% being
South and West of the old Moore-Arco Highway.

Section 35: WiWx,

Section 34: ALL

Township 3 North, Range 26 East, Boise Meridian, Butte
County, Idaho:

Section 3: NWiNEX (Lot 2).

Parcel 2:
Township 4 North, Range 26 East, Boise Meridian, Butte
County, Idaho:

Section 26: That portion of the SW%SW% being Scuth and West
of the 0ld Moore-Arco Highway.

TRACT 2:

Townghip 3 North, Range 25 East, Boise Meridian, Butte
County, Ildaho:
(SEE ATZACHED EXHIBIT "A")

together with all rights, interests, easements, hereditaments and appurtenances thereunto belonging, the rents, issues, and
profitssthereof and revenues and income therefrom, all improvements and personal property now or later attached thereto or
reasonably necessary to the use thereof, including, but not limited to. ranges, refrigerators, ciothes washers, clothes dryers,
or carpeting purchased or financed in whole or 1n part with loan funds, %l water, water nights, and water stock pertaining
thereto, and all payments at any time owing to Borrower by wirtue of any sale, Jease, transfer, conveyance, or concﬁzmnanon
of any part thereof or interest therein-all of which arc herein called “the property™;

TO HAVE AND TO HOLD the property unto the Gove.nment and 1ts assigns forever in fee simple.

BORROWER. for himself, his heirs, executors, administrators, successars and assigns WARRANTS THE TITLE 1o the
property to the Government against all lawful claims and demands whatsoever except any liens, encumbrances, easements,
reservations, or conveyances specified hereinabove, and COVENANTS AND AGREES as follows

(1) To pay promptly when due any indebredness to the Government hereby secured and to indemunify and save harmless
the Government against any loss under 1ts insurance of payment of the note by reason of any default by Borrower. At all
umes when the note is held by an insured holder, Borrower shall continuee to make payments ra the note to the Government,

as collection agent for the holder.

(2) To pay to the Government such fees and other charges as may now or hereafter be required by regulations of the
Farmers Home Admimistration

(3} If requred by the Government, to make additional monthly payments of 1/12 of the estimated annual taxes,
assessments, 1nsurance premiums and other charges upon the mortgaged premses

{(4) Whether or not the note is insured by the Government, the Government may at zny tume pay any other amounts
required heremn to be paid by Borrower and not paid by him when due, as well as any costs and expenses for the preservation,
protection, or enforcement of this lien, as advances {or the account of Borrower. All such advances shall bear interest at the
rate borne by the note which has the highest interest rate

(5) All advances by the Government as described by this instcument, with interest, shall be immediately due and payable
by Borrower to the Government without demand at the place designated in the latest note and shall be secured hereby No
such advance by the Government shall relieve Borrowert from breach of his covenant to pay Any payment made by Borrower
may be applied on the note or any indebtedness to the Government secured hereby, 1n any order the Governmenr determines

{6} To use the loan evidenced by the note solely for purposes authorized by the Government,

(7) To pay when due all taxes, hiens, judgments, encumbrances, and assessments lawfully attg qh1n§ to or assessed against
the property, including all charges and assessments 1n connection with water, water rights, and va terisTheh Persagning,to or
reasonably necessary to the use of the real property described above, and promptly deler 1o*the: chftma‘r&t
demand receipts evidencing such payments vl

(8) To keep the property insured as required bv and under nsurance pahcies appraved by th ;ij(;lqyernment and art its

=st, to deliver such pOllClES to the Government, — N ‘_} |



‘LBIT “A" - 1. Todd & i’ior.u. Perkes

Section 11: N%, SEX.

TOGETHER With all water, water rights, ditch and ditch
rights and ground water appurtenant thereto, including, but
not limited to, State of Idaho Water Permits #34-7169, 34-
7080, 34-7060, 34-7029 and 34-7136.

Together with all irrigation equipment of every kind and
character and additions thereto and replacements thereof now
owned and hereafter acquired by the borrower, and used in
the irrigation of the above premises, especially, but not
limited to, the following:
1 Pivot, Valley, Mod. 5171 (10 tower), #19132
1 Pivot, Valley, Mod. 5171 (10 tower)
1 Motor, U.S. Electric, 200 h.p., #C1516-01-58885-
02930
1 Pump, Aurora, 200h.p.
2 Power Panels B
200' Mainline (buried), Steel 22"
3960' Mainline (buried), Steel 8"
8 Gunds-Spray, Nelson 100's
1 Motor, G.E., Electric 250h.p., #BMJI204115
1 Pump, Aurora 250 h.p.
1 Power Panel
2640' Mainline (buried), Steel 12"
Motor, U.S. Motors, 200 h.p., #1387258
Pump, Welline, 200 h.p., #45957
Power Panel
Wheel lines A&M, % mile, 5"
Motor, G.E., Electric 150 hp, #DKJ403172
Pump, single-Layne Bowle, 150 hp, #45331
Power Panel, G.E.
Wheel Line A&M, Mod. 113000, 5", #3462
Motor, G.E. 250 hp Electric, #KKJ10231l6
Pump, 250 hp
Power Drive, A&M, #3851
Power Drive, A&M, #3449

I Ll el e ol el =

together With all grazing rights, licenses, leases, permits
and privileges, and extensions and renewals thereof, now and
hereafter owned, held, contrclled or used by the Borrower in
the operation OE %peqﬁgove premises, including, but not
limited to, cattle from May 16 to Auguat“l5 on 7Y
George Allotment administered by the United'Stateés :Dapaditdent
of the Interior, Bureau of Land Management,

N b
. . P
i, C‘ v ! |1

SUBJECT TO:

Right of Way Easement granted to Lost River Electric
Cooperative, Inc., by Marshall Todd Perkes, recorded January
2, 1975, as flllng no. M-3835, records of Butre’ County,

Idaho. g T : &%?EQZD

Page 1 - Exhibit A
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Rights of the public in and to that poxtion of the
above described premises falling within roads or highways.

A Financing Statement executed by M. Todd Perkes in
favor of Commodity Credit Corporation, filed December 1,
1978, as instrument no. 3844, records of Butte County,
Idaho.

There is an easement and right of way granted to United
States along the North side of HUEXZNEY of Section 11, Township
3 North, Range 25 East, Boise Meridian, by instrument recorded
in Book 7 of Contracts, page 195, records of Butte County,
Idaho.

Easement for irrigation water between Timberline Beef,
Inc., and Marshall Todd Perkes and Norma L. Perkes filed
March 29, 1976, as filing no. M-4783, records of Butte
County, Idaho.

A Financing Statement executed by Marshall T. Perkes
and Noxrma L. Perkes, husband and wife, in favor of United
Denver Leasing Company, filed April 14, 1977, as instrument
No. 2932, records of Butte Ccunty, Idaho.

Mortgage dated December 1, 1978, executed by M., Todd
Perkes and Norma Perkes, his Wife, to Lalar Hult and Betty
Hult, his Wife, to secure the payment of $35,000.00 and
interest, recorded December 6, 1978, as filing no. M-7274,
records of Butte County, Idaho.

Page 2 - Exhibit A
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{9) .To mamntain improvements in good repaw and make repaws required by the Government; operate the property wn a
good and husbandmanlike manner, comply with such farm conservanion practices and farm and home management plans as
the Government from time to nme may presenbe; and not to abandon the property, or cause or permut waste, lessening or
unpairmert of the security covered hereby, or, without the written consent ofpthe Government, cut. remove, or lease any
timber, gravel, oul, gas, coal. or other minecals cxcept as may be necessary for ordinary domestic purposes.

(10} 4T85 comply with all laws, ordinances, and regulations affecting the property.

(11} To pay or reimburse the Government far expenses reasonably necessary or incidental to the protection of the hien
and priosity hereof and to the enforcement of or the compliance with the provisions hereot and of the note and any
supplementary agreement {whether before or after default), including but not hmited to costs of evidence of title to and
survey of the property, costs of recording this and other instruments. attorneys’ fees, trustees’ fees, court costs, and
expenses of advertising, selling, and conveying the property.

{12) Meither the property nor any pertion thereof or interest therein shall be leased, assigned, sold, transferred, or
encumbered, voluntarity or otherwise, without the wetten consent of the Goverament. The Government shall have the sole
and exclusive rights as mortgagee hereunder, including but not imited to the power ta grant consents, partial releases,
subof?inatlor‘ls, and sansfaction, and no tnsured holder shali have any right, ritle or wnterest i or to the lien or any benefits
hereof.

{13) At all reasonable times the Government and 1ts agents may mspect the property to ascertain whether the covenants
and agreements contained hercin or tn any supplementary agreement are being performed

{14} The Government may extend and defer the matunity of and renew and reamornize the debs evidenced by the note
or any indebtedness to the Government secured hereby, release from hability to the Government any party so hable thereon,
telease portions of the property from and subotdinate the lien hereof, and waive any other nghts hereunder, without affecting
the lien or priority hereof or the lability to the Government of Borrower or any other party for payment of the note or
mdebtedness secured hereby except as specified by the Government in writing

{15) If at any tume it shall appear 1o the Government that Borrower may be able to obtain 4 loan from 4 production
credir assoctation, a Federal land bank or other responsible cooperative ar privatz credit source, at reasonable rates and terms
for loans foc similar purposes and periods of time, Borrower will, upon the Government's request, apply for and accept such
loan wn sufficient amount to pay the note and any ndebtedness secured hereby and to pay for any stock necessary ro be
purchased in a cooperaave lending agency in connecuon with such loan

(16) Default hereunder shall conscitute default under any other real estate, or under any personal property ot other
secunty nstrument held or msured by the Government and exccuted or assurned by Borrower, and default under any such
other security instrument shall constitute default hercunder.

{17) SHOULD DEFAULT occur n the performance or discharge of any obligation in this instrument or secured by
this 1nstrument, or should any one of the parties named as Borrower die or be declared an mcompetent, a bankrupt, or an
msolvent, or make an assignment for the benefur of creditoes, the Gavernment, at its optuon, with or without notice, may (a}
declare the entire amount unpaid under the note and any indebtedness to the Government hereby secured immediately due
and payable. {b) for the account of Basrower incur and pay reasonable expenses lor repair or maintenance of and take
possessicn of, operate or rent the property, (<] upon application by it and producuion of this mortgage. wichaut ather
evidence and without notice of heariny of sa1d applicarion, have a recewver appointed far the propertv, with the usual powers
of receivers in ke cases, fd) foreclose this instrument as provided heremn by law. (e} require Borrower to surrender to the
Government any and all abstracts of utle then owned by Borrower covering all or any part af the property, and (f) enforce
any and all ather rights and remedies provided herein or by present or future law.

118} The proceeds of foreclosure sale shall be applied in the following order to the pavment of fa) costs and expenses
incident to enforcing or complying with the provisions hercof, \b) any prior liens required by law or a competent court to he
so pard. {c) the debt evidenced by rhe note and all indebredness to the Government secured hereby, {d) inferior Lens of
record required by law or « competent court to be so pad, (e} at the Government's option, any other indebtedness of
Borrower owing to ot insured by the Government, and () any balance to Borrower At foreclosure or other sale of all or any
part of the property, the Government and its agents may bid and purchase as a scranger and may pav the Government’s share
of the purchase price by crediung such amount on any debts of Bourrower owing to or msured by the Government, n the
order prescribed above.

(19} Borrower agrees that the Government will not be bound by any present or future State laws, (a) prowviding for
valuation, appraisal, homestead or exempuon of the property, (b} prombiing mamntenance of «n action for a deficiency
judgment or limting the amount chereof or the nme within which such action may be brought, (¢) prescribing any other
statute of limitarions, {d) allowing any right of redemption or possession following any foreclosure sale. or (e) hminng che
conditions which the Government mav by repulation impase, including the interest rate 1 may charge. as a condition of
approving « transfer of the property to a new Borrower Borrower expressly waives the benefit of anv such State laws
Borrower hereby rchinquishes, waves. and conveys all mghts, incheate or consummate, of descent, dower and curcesy

120) If any part of the loan far which this instrument  gven shall be used to finance the purchase, CODSLILTUON OF
reparr of property to be used as an owner-occupled dwelling (herein called “‘the dwelling”) and 1f Borrower intends to sell or
rent the dwelling and has obtained the Government’s consent to do so {a) neither Borrower nor anyone authorized to act for
hum will, after receipt of a bona fide offer. refuse to negotate for the sale op sental pf the dwelling or will otherwise make
unavailable or deny the dwelling to anyone because of race, color, religion, sex, or'safibgh) . and (b) Borrower
recognizes as illegal and hereby disclaims, and will not comply with or attempe to enforge an e covenants on the
dwelling retating to race, color, religon, sex, or national origin TR

121} This wstrument shall be subject to the present regulations of the Farmers Home Administrauon, and tots future
regulanions not inconsistent with the express provisions hereof. e

[
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{22) Notices given hereunder shag sent by certified mail, unless otherwise re&:d by law, addressed, unless and
until some other address is designated in a notice so given, 1n the case of the Government to Farmers Home Administration,
United States Department of Agriculture, at Bowse, Idaho 83702, and in the case of Borrower to him at the address shown
in the Farmers Home Administration Finance Office records (which normally wall be the same as the post office address
shown above),

(23) WAIVER- THE BORROWER ACKNOWLEDGES AND AGREES THAT IF HE DEFAULTS A NONJUDICIAL
FORECLOSURE OF THE PROPERTY MAY BE CONDUCTED WITHOUT A HEARING OF ANY KIND, THE BOR-
ROWER HEREBY WAIVES ANY RIGHTS HE MAY HAVE TO ANY SUCH HEARING, NEVERTHELESS THE REGULA-
TIONS OF THE FARMERS HOME ADMINISTRATION IN EFFECT AT THE TIME SUCH FORECLOSURE IS STARTED
MAY PROVIDE A MEETING AND THE GOVERNMENT WILL FOLLOW THESE REGULATIONS,

(24) At the option of the Government this mortgage may be foreclosed by action or advertisement as provided by
statute, and Borrower hereby urevocably vests in the Government the statutory power of sale and constitutes and appoints
the Government his agent and artorney in fact to sell the property, after due notice, at public auction to the highest bidder,
for cash or secured credit at the option of the Government, and to give the purchaser a warranty deed binding upon Borrower
and all claiming under him.

(25) Borrower has assigned or waived or will immediately on request of the Government, assign or waive in favor of the
Government all grazing privileges, permits, hcenses, or leases appurtenant to or used in connection with said land, and
Borrower further covenants and agrees to produce renewals thereof prior to their expiration and to pay all fees and charges
and to perform all acts and do all things necessary to keep and preserve all said grazing nghts and renewals thereof, and in the
event of the failure of Borrower to g::\ any of these things the Government may do so on behalf of Borrower, tncluding
advancing such sums as may be necessary for this purpose, and such funds advanced shall be secured by this mnstrument

(2€) If any provision of this instrument or application thereof to any person or circumstances is held invalid, such
invalidity will not affect other provisions or applications of the instrument which can be given effect without the invahd
provision or application, and to that end the provisions hereof are declared to be severable

IN WITNESS WHEREQF, Borrower has hereunto set Borrower’s hand{s) and seal(s) this ___ 1G:h day of

March L1979
N6 ol '?'?ﬂ'? § AZM _\.—L‘"é,w .
_ M. 10 & Perkes

FIFrmr d

MAR 18 1979 s (e Pe{?{-%@‘ﬂm
b Ao ' %rcr'N’JWLEDGMENT

BUTFE COUNIy- ¢ & 7
SR A I

ss:
COUNTY OF _____ L Butte
On this /,;Z day of March ,in the year of L 979 before me, the undersigned,
a Notary Public m and for said State, personally appeared M, TODD PEREKES and NOBMA I .
PERKES,
known to me to be the person(s) whose namels) are subscribed to the within instrument, and acknowledged
toime that _L@L__cxecuted the same as __ CNEL1Y free act and deed for the uses, purposes and consideration

.\“'id\\cr@u; eypressed,
\3-:,.-' IN-WITHESS WHEREOF, I have hereunto set my hand and affixed my official seal on the said date.

AL Coistin 27 Gorse
% A,,"\_p 5 '-.-. :‘ —i S ij
S A William G. Carlson. m&g" .
ZWWR&&&?‘AL) Notary Public, residing at Ly ti} daho

CEFRNS

. Lifetipge.
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July 23, 1990

Dave Flesher
FHA

Box €56

Arco, ID 83213
Dear Mr. Flesher:

Re: Water Right Nos. 34-7080a, 34-7136 and 34-7169
Todd Perkes, Juel Aikele & Michael Aikele

Pursuant to your request, enclosed is a copy of the Application for
Transfer of Water Rights and a copy of the Notice of Hearing.

If the department can assist you further, please contact us.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosures



State of Idaho :

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
i GOVERNOR

R. KEITH HIGGINSON
DIRFCTOR

July 27, 1990

CERTIFIED MAIL

#23]7!

Juel and Michael Aikele
Rt. 1
Moore, ID 83255

Marshall Todd Perkes
Rt. 1 Box 110
Arco, 1D B3213

RE: Ordér to Cease and Desist Irrigation of Lands within the
SWl/4NWl/4 and SE1,/4NWl1/4, SEC. 5, TWF. 4M, RGE. 26E, B.M.

Gentlemen:

Department records indicate that the land in the above
referenced BO~-acre tract 1is included in three licenged watert
right and that the land is in a federal land set aside program.
A further review of the Department’s records indicate that a
transfer of the licensed water rights has not been applied for.

'+ The attached order to cease and desist requires that
irrigation on the land not having a recorded water right be
stopped until a right authorizing irrigation is obtained to allow
irrigation of the land.

You have the right to have an administrative hearing before
the department pursuant to Section 42-1701A, Idaho Code, if a
request is received by the department no later than 15 days after
the service of this order,

' Please feel free to contact the department if you have
questions.

' Sincerely,

N
) NORMAN C. YOUNG
e Administrator

NCY:rf

¢: Kent Foster
bc: Gary Slette



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHQ

IN THE MATTER OF THE DIVERSION OF
GROUNDWATER WITHOUT A VALID RIGHT FRCM
WELLS LOCATED IN SW1/4NWl/4 AND SEl/4NW1/4
SEC. 5, TWP. 4N, RGE. 26E, B.M,

OWNED AND/OR CONTROLLED BY MARSHALL

TODD PERKES, AND/OR JUEL AIKELE

AND/OR MICHAEL AIKELE

ORDER TO

CEASE AND DESIST

e Nt e it M i e e

The Director of the Department of Water Resources
(Department), being charged with the duties of protecting vested
water rights, enforcing specific statutes of the State of Idaho
and the rules promulgated by the Department, and being authorized
to order the cessation of violations or attempted vicolations of
the provisions of the law relating to all aspects of the
appropriation and distribution of water, makes the following
Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. The Department has issued licenses in connection
with water right identification numbers 34-7080A, 34-7136 and
34-7169. The points of diversion for these licenses are two
wells located in SW1l/4NWl/4 and SEl/4NW1,/4, Sec. 5, Twp. 4N, Rge.
26E, B.M. (Perkes wells) and the place of use is within parts of
Sec. 11, Twp. 3N, Rge. 25E, B.M,

2. On July 26, 1990, the owner of the wells, Marshall
Todd Perkes, testified under oath before the Department that the
lands to which the three licensed water rights are appurtenant
are in a federal land set aside program and are not being
irrigated.

3. Also on July 26, 1990, Juel Aikele testified under
oath before the Department that his sen, Michael Aikele, had been
"loaned" the use of the Perkes well or wells and has been
diverting and using water from the well or wells for irrigation
purposes,

4, Department records do neot show that water diverted
from the Perkes wells is appurtenant to any land other than the
land in the set aside program which presently is not being
irrigated.

ORDER TO CEASE AND DESIST -- Page 1



5. The Director of the Department has not given
approval to divert groundwater from the Perkes wells onto any
land other than the land licensed under the rights.

CONCLUSIONS OF LAW
1. Section 42-351, Idaho Code, provides as follows:

If the director of the department of water
resources finds, on the basis of available
information, that a person is diverting water
from a natural water source without obtaining
a valid right to de sec or is applying water
not in conformance with the conditions of a
valid right, then the director of the
department of water resources may issue an
order directing the person to cease and desist
the activity or activities alleged to be in
violation of applicable law or of any existing
water right.

2. Section 42-229, Idaho Code, provides that: "“The
right to the use of ground water of this state may be acquired
only by appropriation."

3. Water diverted for use from the Perkes wells for use
on land other than licensed under the rights or otherwise
approved by the department is in violation of the statutes of the
state of Idaho and Water Appropriation Rule 3,1,1.

4. The illegal diversion of the public waters of the
state of Idaho must be stopped or mitigated to prevent injury to
other water rights, to protect the water resources of the state
and to assure that the allocation and use of available water
supplies takes place in an orderly manner.

5. Section 42-352, Idaho Code, provides that:

Any person who wilfull violates any cease and
desist order issued under Chapter 3, Title 42,
Idaho Code, after the same has been served
upon him shall be subject to a civil penalty
not to exceed one hundred dollars {(5100) for
each day following service of the cease and
desist order in which the illegal diversion or
use of water occurs.

6. Illegal diversion from each well or illegal
application of water constitutes a separate, individual diversion
and if used without a valid water right constitutes a separate
violation of Section 42-351, Idaho Code.

7. The Director should issue a Cease and Desist Order
pursuant to the authority of Section 42-351, Idaho Code.

ORDER TO CEASE AND DESIST -~ Page 2
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CRDER

IT IS THEREFORE hereby ORDERED, that Marshall Todd
Perkes and/or Juel Aikele and or Michael Aikele immediately CEASE
AND DESIST the diversion and use of water from the Perkes wells
located in SW1/4NW1/4 and SE1/4NWl,/4, Sec. 5, Twp. 4N, Rge. 26E,
B.M. for the irrigation of any lands to which the rights are not
appurtenant until such approval is obtained from the Director of
the Department of Water Resources.

Dated this 277%  day of July, 1990.

R. KEITH HIGGI
Director

ORDER TO CEASE AND DESIST -~ Page 3
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State of ‘ho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

July 13, 1990
RE: Transfer of Water Right Nos,

M. Todd Perkes &/or
qul &/0r Michael Aikele
c/0 Holden, Kidwell, Hahn & Crapo
Box 50130
Idaho Falls, ID 83405

Kent Foster

Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

Gary Slette

Nelson, Roshelt, Robertson,
Tolman & Tucker

Box 1906

Twin Falls, ID 83301

Big Lost River Irrigation Dist.
Box 205
Mackay, ID 83251

Gentlemen:

CECIL . ANDRUS
GOVFRNOR

R. KEITH HIGGINSON
DIRECTOR

34-7080A8,/7136,/7169

CERTIFIED MAIL# 33496

CERTIFIED MAIL# 33494
TEE FEG 3Y . 2430 fn
(‘e’,{«.u\r\u{m. C,z,\t‘,}u_,d_,

Sad

CERTIFIED MAILE 334927

CERTIFIED MAIL# 33498

CERTIFIED MAIL# 33499

Enclosed is a notice setting the time and place for a hearing
regarding the above referenced transfer. The Magistrate Courtroom
has been reserved for the hearing on July 26, 1990.

If you have any questions concerning this matter, please feel free

to contact our office.

Sincerely,

Shadotwst=

SHARLA CURTIS
Technical Records Specialist

Enclosure

¢c: Eastern Region
Douglas Rosenkrance

s -
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHOQ

IN THE MATTER OF TRANSFER NO. )
3675 OF WATER RIGHTS 34-7080a, )
34-7136 AND 34-7169 IN THE ) NOTICE OF HEARING
NAME OF M. TODD PERKES, JUEL )
ATKELE & MICHAEL AIKELE AND )
THE CEASE AND DESIST ORDER )
ISSUED BY THE DEPARTMENT ON }

)

)

JUNE 22, 1990

On February 14, 1990, M. Todd Perkes, Juel Aikele & Michael Aikele
(applicants) filed application for transfer no. 3675 in connection with
water right nos. 34-7080A, 34-7136 and 34-7169. The applicaticn was
protested by numerous parties in the Big Lnst River drainage.

On June 22, 1990, the Department of Water Resources (department)
issued a Cease and Desist Order to Don A. Aikele, Juel Aikele and Michael
Aikele (applicants} to cease and desist the irrigation of land within the
S1/25wWl/4 Section 6, T3N, R26E,BM. Applicants have nunt ceased to iriigate
this land.

The department has set this matter for combined hearing on the
protested application for transfer and the cease and desist order. The
hearing is scheduled for Thursday, July 26, 1920 at 9:30 a.m, in the
Magistrate Courtroom in Arco, Idaho. The civil penalty provided in Section
42-352, Idaho Code, is an issue to be heard.

The hearing will be held in accordance with Chapter 2, Title 42,
Section 42-1701A, Idaho Code, and the adopted rules of Practice and
Procedure of the department. Opportunity shall be afforded to all parties
to respond and present evidence and arqument on all issuves involved,

Dated this Z 3%275 , 1990,

1

T,. GLEN SAXTON, Chief
Water Allocation Bureau
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AOBERT E FARMAM
WILLIAM D FALER
STEPHEN E MARTIN
CHARLES A HOMER
GARY L. MEIKLE
MICHAEL © CRAPO
GAYLE A SORENSON

LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO
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Norman C. Young, Administrator
IDAHO DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

RE: Order to Cease and Desist Irrigation of Lands within
the S81/2 of the 8W1/4 of Section 6, Township 3 North,
Range 26 EBM,

Dear Mr. Young:

We have been asked to respond to your letter and the "Cease
and Desist Order" of June 22, 1990, relating to lands being
irrigated in the S81/2 of the SWl/4 of Section 6, Township 3
North, Range 26 East. As you Know, we represent Mr, Don Aikele
and Messrs. Juel and Michael Aikele as well, and this response
is intended to be on behalf of all.

As we understand it, it is correct that some irrigation is
taking place within this 80 acre tract. Mr. Don Aikele's pivot
in the NW1l/4 of Section 7 overlaps onto perhaps as much as 15
acres of this land and has done for many years. The larger
pivot of Mr. Juel Aikele alsoc covers up to as much as perhaps
30 acres of this land. OQur clients are unaware of any
technology that would permit them to somehow block out that
portion of the sprinkling under the pivots which covers the
particular 15 and 30 acre parcels,

We have been very much aware of this problem since the Show
Cause Orders and the other activities which began late last
summer and continued throughout the fall and winter. As we
have understood our clients' wersion of the facts relating to
the drilling and operation of the well under 34-7296 and the
installation of this large pivot system, 1t has appeared to us

Lo
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Mr. Norman C. ¥Young, Administrator
July 3, 1590
Page 2

that this situation would give rise to one of the strongest
cases for applying the doctrine of estoppel against IDWR in the
event of any action in district court to enforce a Cease and
Desist Order.

However because our clients would prefer to avoid expensive
litigation if possible, pursuant to our recommendations last
fall and winter, they went to substantial efforts to try to
resolve the problem in another way. Mr. Todd Perkes had
approximately 480 acres in Section 11 which he did not plan to
irrigate in the near future. This land was supplied with water
from two wells in Section 5, Township 4 North, Range 26 East
under three water rights, Licenses Nos. 34-7080A, 34-7136, and
34-7169., The Aikeles were able to enter into a lease agreement
with Mr. Perkes to lease these water rights so¢ asg to have an
alternative to an injunction proceeding in district court.

An application for transfer was filed to transfer the point
of diversion for the three Perkes rights to the 34-7296 well,
and the place of use from the 480 acres in Section 11, Township

J_%JSgﬁth' Range 25 Fast to a similar number of acres in Section
///, ., Township 3NSﬁ&£hv Range 26 East, particularly including the

80 acres referred to in yvour June 22nd letter and order. When
rj the application was filed we virtually begged IDWR to expedite

the processing and we see two subsegquent letters in our file to
IDWR again expressing our sense of urgency regarding the
processing.

Because of the unique facts of this matter (portions of the
land is under the pivots) this order potentially affects
several hundred acres, not just the 80 you refer to. It seems
tec us that the processing of the pending application for
transfer makes much more sense than an injunction proceeding to
enforce a Cease and Desist Order which we must defend, at least
in part, on an estoppel theory.

We realize that many protests have been filed, but that
should not be too surprising considering the status of water
rights issues in this basin. At least we do not think the
issue of supplmental or secondary versus primary water rights,
or the issue of direct interference with some other specific
ground or surface water right is involved here. The Jicenses
in question have been used to irrigate 1a§ﬂiﬁﬁ¥%he¢?$§st and
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Mr. Norman C. ¥Young, Administrator
July 3, 1890
Page 3

south of this 80 acres and the well from which the water is
withdrawn is 3 to 4 miles further south than the wells
previously used. We are not talking about taking more water
from the aquifer than the licensed rights allow or at some
location that creates any greater impact (in fact probably less
of an impact) than when the wells in Section % are pumped. We
see no significant issues of injury, expansion or local public
interest raised by the pending application for transfer or the
protests filed thereto. We would guess it would be a
relatively simple matter to complete the processing and resolve
the problem which we have all known about for many months.

If we can provide additional information, please feel free
to call upon us at your convenience.,

Your very truly,

A A

Kent W. Foster

0022Cr/srrx
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State of I¢ho ()

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERMNOR

R. KEITH HEGGINSON
DIRECTOR

June 22, 1990

Don A. Aikele
Rt. 1, Box 60
Moore, Idaho 83255

Juel and Michael Aikele
Rt. 1
Moore, Idahe 83255

RE: Order to Cease and Desist Irrigation of Lands within the S%
of the SW%, T3N, R26E, B.M.

Gentlemen:

Department records indicate that the land in the above
referenced 80 acre tract is included in two applications pending
before the department seeking authorization to irrigate the land
from a ground water source. These two applications (34-7296,
Michael and Juel Aikele, and 34-7482, Don A. Aikele) have not
been approved and diversion and use of water is not authorized
pursuant to the applications. A further review of the department
records did not indicate that other approved rights or claims
authorize irrigation of the land in this 80 acre tract.

The attached order to cease and desist requires that
irrigation on the land not having a recorded water right be
stopped until a right authorizing irrigation is obtained to
allow irrigation of the land.

You have the right to have an administrative hearing before
the department pursuant to section 42-1701A, Idaho Code, if a
request is received by the department no later than 14 days after
the service of this order.

Please feel free to contact the department if you have
questions.

Sincerely yours

Mewmst (. M
NORMAN C. YQUNG

Administrator \vr 91a1
NCY:is ,“';, ,1h
cc: Kent Foster

Gary Slette hﬂ““ :uﬁ

e W
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BEFORE THE DEPARTMENT OF WATER RESOURCES

ST, .
\_)_/L,—/é-/.!»”\ T

OF THE

STATE OF IDAHO

IN THE MATTER OF UNAUTHORIZED USE OF
WATER TO IRRIGATE IN THE S1/25Wl1/4,
SEC. 6, ™P. 6N, RGE. 26E B.M.

)
) ORDER TQ
)

{DON A. AIKELE, JUEL AIKELE AND )
)
)

CEASE AND DESIST

MICHAEL AIKELE)

The Director of the Department of Water Resources (department), being
charged with the duties of protecting vested water rights, enforcing specific
statutes of the State of Idaho and the rules promulgated by the department, and
being authorized to order the cessation of violations or attempted violations of
the provisions of the law relating to all aspects of the appropriation and
distribution of water, makes the following Findings of Fact, Conclusions of Law
and Order:

FINDINGS OF FACT

1. The above named persons have submitted applications for permit to
irrigate all or part of the land in the 81,/25Wl/4, Sec. 6, Twp, 3N, Rge. 26E,
B.M. located in Butte County, Idaho. Land in this B0-acre tract is lpcated in
the requested place of use for Application No. 34-7296 {Juel and Michael Aikele)
and Application No. 34-7482 (Don A. Aikele).

2. The pirector of the department has not completed processing of these
applications to appropriate water and has not authorized diversion and use of
water as proposed in the applications.

3. Field investigation by personnel of the department on June 21, 1990,
determined that water was being used for irrigation of growing crops on all or
part of the land in the 51,/25Wl1/4, Sec. 6, Twp. 3N, Rge., 26E, B.M.

4. Authorization to irrigate the land in the S1/25Wl/4, Sec. 6, Twp., 3N,
Rge. 26E, B.M. is not included in any other water right of record in the
department nor has any right to divert and use water on this tract of land been
claimed in the Snake River Basin Adjudication.

CONCLUSIONS OF Law
1, Section 42-351, Idaho Code, provides as follaws:

| If the director of the department of water resources finds,
on the basis of available information, that a person is
diverting water from a natural watercourse or from a ground
water source without having obtained a valid right to do so
or is applying water not in conformance with the, 'cPp ions
of a valid water right, then the director of&%ﬁ@?ﬂ%ent

ORDER TO CEASE AND DESIST ~- PAGE 1 | Ca et
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of water resources may file an action seeking injunctive
relief or may issue an order directing the person to cease
and desist the activity or activities alleged to be in
violation of applicable law or of any existing water right.

2. Section 42-229, Idaho Code, provides that: "The rlght to the use of
ground water of this state may be acquired only by appropriation.”

3. The illegal diversion of the public waters of the state of Idaho must be
stopped or mitigated to prevent injury to other water rights, to protect the
water resources of the state and to assure that the allocation and use of
available water supplies takes place in an orderly manner.

4. Section 42-352, Idaho Code, provides that:

Any person who wilfully violates any cease and desist ordey
issued under chapter 3, title 42, Idaho Code, after the sane
has been served on that person shall be subject to a civil
penalty to be imposed by the director of the department of
water resources not to exceed one hundred dollars ($100) per
diversion for each calendar day or any part of a calendar day
following service of the cease and desist order in which the
illegal diversion or use of water occurs.

5. Illegal diversion from each well or illegal application ef water
constitutes a separate, individual diversion and if used without a valid water
right constitutes a separate violation of Section 42-351, Idaho Code.

6. Issuance of a Cease and Desist Order by the Director is appropriate to
assure that diversion and use of water does not occur as proposed in the above
captioned applications in violation of the provisions of Section 42-351, Idaho
Code.

ORDER
IT IS HEREBY ORDERED, that upon service of this order that the applicants
CEASE AND DESIST the irrigation of the lands for which the right to irrigate
does not exist until such approval is received from the Director to apprepriate
or otherwise use water for the irrigation of the lands.

DATED this ;2;?4&2 day of June, 1990.

. KEI
Director

ORDER TO CEASE AND DESIST — PAGE 2




May 17, 1990

RE: Application for Transfer No. 34-7080A/7136,/7169 PERKES & AIKELE
No. 34-0170/0556 HILLCREEK PROP.

Mr. Lawrence Babcock
Box 66
Moore, ID 83255

Dear Mr. Babcock:

On May 7, 1990, you brought to our office signed petitions protesting
the above referenced water right transfers. You have been selected
to represent the individuals on these petitions. Therefore, any
correspondence concerning these applications will be directed to you.
We are asking that you keep these individuals notified of any
proceedings concerning these transfers. For your convenience, I have
enclosed copies of the petitions submitted.

This letter also acknowledges receipt of the protests filed against
the above referenced application for transfers. The following are
the principle items considered by the Department at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestants must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter. If we may be of further
assistance, please contact us.

Respectfully submitted,

ST o ae
HAROLD W. JONES ! g:"g’g
Water Rights Supervisor ' )
HWJ : CW Bl #9g

cec: IDWR - State Qffice



May 17, 1990

RE: Application for Transfer No. 34-7080A/7136/7169
PERKES & AIKELE

Rita M. Lundy

Assistant Secretary-treasurer

Big Lost River Irrigation District
P.0. Box 205

Mackay, ID 83251

bear Ms. Lundy:

This is to acknowledge receipt of the protest filed against the above
referenced application for transfer. The following are the principle
items considered by the Department at a conference and/or hearing in
either approving or denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestant must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

If we may be of further assistance, please contact us.

Respectfully submitted,

HARQOLD W. JONES
Water Rights Supervisor

AR

HWJ: CW %tf"“‘lwim 8 if;ﬁciﬂ

cc: IDWR - State Qffice
il -

L.
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RAY 0 1.3 APPLICATION FOR TRANSFER OF

Depsitracnt of Wstar Resources WATER RIGHT NO. 34/- 2297 ,ﬁ?/;’é/ ~V38/3Y-ET

Eastern District Office

<

WATER DISTRICT . 3%

WATERMASTER

DATE : 4,/7/_24,_‘#/#?7

COPMENTS:\? Aéﬂ,g Ko o ZMMQZ}M & @4,;4

I do endorse approval of this change.

A—

I do not endorse approval of this change.

I recommend the following conditions of approval:




May 17, 1990

RE: Application for Transfer No. 34-7080A/7136/7169 PERKES & AIKELE
No. 34-0170/0556 HILLCREEK PROP.

Mr. Lawrence Babcock
Box 66
Maoore, ID 83255

Dear Mr. Babcock:

On May 7, 1990, you brought to our office signed petitions protesting
the above referenced water right transfers. You have been selected
to represent the individuals on these petitions. Therefore, any
correspondence concerning these applications will be directed to you.
We are asking that you keep these individuals notified of any
proceedings concerning these transfers. For your convenience, I have
enclosed copies of the petitions submitted.

This letter also acknowledges receipt of the protests filed against
the above referenced application for transfers. The following are
the principle items considered by the Department at a conference

and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestants must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter. If we may be of further
assistance, please contact us.

Respectfully submitted,
HAROLD W. JONES

Water Rights Supervisor
HWJ:CW

cc: IDWR - State Office



May 17, 1990

RE: Application for Transfer No. 34-7080A,/7136/7169
PERKES & AIKELE

Rita M. Lundy

Assistant Secretary-treasurer

Big Lost River Irrigation District
P.O. Box 205

Mackay, ID 83251

Dear Ms. Lundy:

This is to acknowledge receipt of the protest filed against the above
referenced application for transfer. The following are the principle
items considered by the Department at a conference and/or hearing in
" either approwving or denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestant must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set faor conference and/or hearing.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES

Water Rights Supervisor

HWJ: CW

cec: IDWR - State OQffice



May 17, 1980

RE: Application for Transfer No. 34-7080A/7136/7169
M. TODD PERKES, JUEL AIKELE & MICHAEL AIKELE

Mr. Kent Foster

Holden, Kidwell, Hahn & Crapo
P.0O. Box 50130

Idaho Falls, ID 83405

Dear Mr. Foster:

Enclosed please find copies of protests filed against the above
referenced application, You should be aware that the following are
the items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the use of the
original right?

3. Will the proposed use under this transfer conflict with
the local public interest?

The applicant must be prepared to present evidence and/or testimony
addressing each of the three items should an additional hearing be
necessary. You will be notified at a later date as to the time and
place set for conference and/or hearing,

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWJ : CW SIEen -3 'év: %
- s‘-’ﬁ:‘ Pl
ko, jwi ;hg
cc: IDWR - State Office
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[dﬂho Dept., ol Walrr Itn:mu racs
150 Shoup, Ave, Tridaho Falle, 19,
i. V"llh Ihgmnmn Birector

39400,

Dear Mr. Higeingon:

We, Lhe underaimned,
1ttached apvlienlions Tor Lronefer ar oot
bt nob Limiled to Lhe (oddowing reaconsg

fln hereby profe-f the
Temed,

Pe A4 -T1RY arn avrparent-
angpreal, Ehal Final
boon granted on

1. Ho. 31-7080A, 54-T7130,
1y petmilt numbers anlv, and
department approval has nol
the point of diversion,

T, Thera e an apparend wa e

rights.

XN inn nl

1574}/!/._
b, An dnjnry bt price virhta o ieoa 4.1._1_;__1,4.4 e, e
Sibilily.

A, MWe have an over-approprialion of the Lol 3]
water aupply in bthe basin,

5. These transfers are npainaf Lhe fubiic intoe-
ratl.
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NOTICE OF PROFOSED
CHANQGE OF A WATER RIGUT

NO. 34-7080A/34-7136/34-7169

Notlee 18 hereby ghven that M TODU
PEHIES, JUCL & MICHAEL AWELE
have applied ta the Deprotment of Watet
Reaowecen to CHANGE A POINT OF DI-
VERSION & PLACE OF !ISE of (he wa-
ters of 8 CROUNDWATER nource, The
xight sought to be chionged 18 evidenced
by LICENSE NO 'S 34-7080A, 34-7138,
& 34-7160 and 1ccorded ns follows:

POINT OF DIVERSION: SWNW SENW
56 T 3N R 258, BUTTE COUNTY
NO. 34-70804

AMOUNTT 2 G7 CI'S

PRIOIUIY: SEPT, 23, 1974 .

The walet 18 used lo irrfgnte 160 acrea |
from April 1 ta Noveraber 1 within Uu‘:
NEV 511 T 3N R25E, B M. {
NO, 34-7138 i

AMOUNT: b.5 CFS

PRIORITY: MARCEL 26, 10676 |

The water 18 used to liilgale 160 neres |
from April 3 to November 1 within the |
NWW 5 11 TIN R 26K, B.M. I
NO. 34-7169

AMOUNT: 4,48 CFS [

PRIORETY: JAN. 6, 1977 ’

The water s vged to inlgnte 160 neres |
from Apull 1 to Noveinber 1 within th{
SEMSIITINR2GE, BM, :

TO IIF CHANGED AS FOLLOWS: |

The water will be diveried within the
SWSW 5 21 T 4N R 268 and tta~d le trel- !

1 480 goyes wihin the SYNGS 514 S 6T3N |

126, B.M l

Auy protests ngninst the ned
change muat be flled with J’ l]mrnlm |
Drpriiment of Water Neaources. 1501
Shoup Avr., Idaho Falla, 1D 83401, enor |
before MAY 7, 1890,

R Keith Higglnean i

Mrectot

Publishied I the ARRCO ADVERIISEIR
ont APIUL 19 & 26, 1890,

L

R
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Eucletn Diarc
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| ® /
[ Depb, of Waler Resonrees ’
Shoup, ave, T Faila, td,

i, keith [IJ_grzinHuu Dirvcetor

57’;')4(”

Dear Fir, Higeinson:
Ao lierehy profa-t Che

1ranecler for b leoad

§ e
oy

We, the unlers
abtlrhed npolicitions

?

ot neot Limiled ta the allewing reas=ans;

T. Mo, 4470804, 534-T1.A, & 4=-716% ar= apparent-
1y yermit numbers only, and smereat Lhol fina)
department approval s nob beoen pranted on
Lhe point of diversion,

o There dsoan anparant eepansion of waler
rights.

Adislive?
7. An dingury to pricr rieshls in o ddedeiet noo-

sibility.

b, We have an over-appropriation of the totat

waboer suuply in Lhe basin,
5. These Lranzfors are apgainat the Public inter-
est.

N AP"[E

g)/%«» it ") Box 22
({ 5/?/&/ 0{44/5
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Q&W 2 /5/37 _‘

s
éd@f::—%/ e @flé;ﬂ.
y /é/ /%{d 2‘3{"7/

///’L“,J f(L//L/

/;?W >t/mﬂ,,

k f/,""""*—hm“
/ . PR
; ""LALMU ))) { é{/ A

ADD S5

4
S

\gﬁ/t’fu N

( ‘

.).'h.i\u ST
@%}d}/ﬁwﬂw
{j{"/’ r’Zﬁ/ﬂltu/}g . g)%uu
Ll N L

oém.,uw’%%

G B,
@W%f@@w/

t‘l

aﬂ/uﬂ

NOTICE OF FROTOSED
CIIANUE OF A WATER RIGIT
NO, 34-7080A/34-7138/34-7180
Notice 1s hereby given thut M, TOD
PERKES, JUEL & MICHAEL AIKEL
have applied ta the Department of Walti
Resources ta CHANGE A POINT OF D
VERSION & PLACE OF USE of the ws
ters of w GROUNDWATER souree. 11
right souglit Lo be changed s evidence
by LICENSE NO.'S 84-7080A, 34-7123
& 34-7166 and recorded aa follows:
POINT OF DIVERSION: SWNW SEN'
S BT 3N R28E, BUTTE COUNTY
NO. 34-70804
AMOUNT: 2.67 CFS
PRIOIITY: SEFT. 23, 1674
The waler 18 uscd {o hrigate 180 acre
fram April ) to November ] within ti
NEW S 11 T 3N R26E, B.M.
NO. 34-7138 -
AMOUNT; B5CF8
PRIORITY: MARCH 28, 1976
The woler ia uned Lo Urrigate 160 acre
from April 1 to Novembler 1 within ti
NWY 511 T 3N R26E, B.M.
NO. 34-71889
. AMOUNT: 4.48 CFS
FRIORITY: JAN. 6, 1077
The waler is used to irrigale 160 acre
frem April ) te November 1 within ti
SEVMS11ITANR25E,BM,
TO BE CHANGED AS FOLLOWS:
The water will be diverted within tl
SWSW S 21 T 4N N 26E und uscd 10 by
ate 480 acres within the SVNV SHSB'I 3
26E, B.M.

Any prolests against Lhe pro
change must bcaﬁled with lgc ?oah
Department of Waler Resourceas, 18
Shoup Ave,, Jdaho Falls, ID B3401, on«
before MAY 7, 1690,

R. Keith H gginson

Plreclor

Putblished 41 the ARCO ADVERTISE
on APRIL 19 & 26, 1890,

P roe, Ylabor §3255

Dieget Jlastr 83947
TP b FIRES

Ldde 53213
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Idaho Dept. of Water Resonurces
150 Shoup, Ave, Tdaho Fallaz, Td.
R. XKeith Higginson Director

25401

Dear Mr. Higginson:

We, the undersipned, do hereby proto=t the
attached apolications for {rancfer for at leact,
but not limibed to the following reasons;

1. No. 34-7080A, 34-713A, & 34-T1A9 ar~ arparenl-
1y permit numhers only, and sngreast that final
departmnnt arproval haa nnt beosn granted on
the point of diversinn,

2. Therae is an apparent eypansion of water
rights.
distiweT
3. An injury bto prier richts in a #dshbrdek noo-
sibility.

1, We have an over-appropriation of the total
water supply in the basin,

5, These transfers are againast the Tnblie intrr-
est.
AME ADDIESS AES3
[/ rﬂft&ém / W“({_ﬂdz’g W
2 M% 7 /,54/ c:yf{"‘//////f/ -
/

U,

Fz- ;;k i, %jﬂgﬂz‘/q-a
/ oot il

~ 77wl
'7 }/L«.SZI'\—/
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NOTICE OF PROFOSED
CHANGE OF A WATER RIGHT

NO. 34-7080A/34-7138/34-7160

Nolice 18 hereby given that M. TODD
PERKES, JUEL & MICHAEL AIKELE
have applied to the Department of Water
Resources (o CILANGISA POINT OF DI-
VERSION & PLACE OF USE of the wa-
ters of a CROUNDWATER source. The
right sought to be changed 18 evidenced
by LICENSE NO.'S 34-7080A, 34-7138,
& 34-7160 and recorded s follows:

POINT OF DIVERSION: SWNW BENW
&5 T 3N R25E, BUTTE COUNTY
NO. 34-7T080A

AMOQUNT: 2.67 CF'S

PRIORITY: SEPT, 23, 1974

The water 18 used lo lrrigalc 160 acren
from April 1 to November ! within the
NEW S 11 T 3N R25E, B.M,
NO. 34-71368 -

AMOUNT: 5.5 CFS

PRIORITY: MARCHI 26, 1976

The water Is used to irrigate 160 acres
from April ! to November 1 within the
NWW 511 T3NR25E, B.M.
NO. 34-7169

AMOUNT: 4.48 CFS

PRIOIITY: JAN. 6, 1877

The water 18 usced Lo irrignte 160 acres
from April 1 1o November 1 within the
SEUS 11 TAN RISE, BM,

‘TO BE CHANGED AS FOLLOWS:

The wnter will be diverted within the
SWSEW 521 T 4N R 281 and uacd to irri-

EMBmmmmcSWSHSBTSN

26E, .M. N

Any prolests against the pro
change must be liled with I.F Yoaho
Department of Water Resources,
Shoup Ave., klaho Falls, I B3401, on or
belore MAY 7, 1900,

R Kelth Higginson

Dirsctor

Published in the ARCC ADVERTISER
on APRIL 19 & 26, 1990,

Lior 6 ¢
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Idaho Dept. of Water Renourcrs
150 Shoun, Ave, Tdosho Folle, Td.
it, Keith Higeinson Director

as5407

Dear Mr. Higginson:

We, the undersipn~d, do hereby protert bhe
attached apelications for 1rancfer for ot deanst,
bt not limited to the Ffollowing reason~;

1. No. 34-708B0A, 34-7136, % 5A-T7169 ar= avparenk-
1y permit numbers onlv, and sugegest thab Tinnl
department approval has nnt been pranted an
the point of diveraion,

2. There i« an anparent axpansion nf waler
rights.

- .. . . d'f)’ffﬂ"‘"f

3. An injury bto pricer richla in o ddedeiet ro-

sibility.

A. We have an over-apvropristion of the total
water supply in the basin,
5. These transfors are arainat the Mublie inter-
est,
NAME ADDRESS
Jé%éww (PSS B o5 (tes, T
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NOTICE OF FROTOBED
CHANGE OF A WATER RIGHT

NO. 34-7080A/34-7198/34-7100

Nolee is hereby given that M. TODD
PERKES, JUEL & MICHAEL AIKELE
have applied to the Deprotment of Water
Reaonrces lo CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the wa-
ters of a GROUNDWATER source, The
right sought Lo be changed 18 evidenced
by LICENSE NO.'S 34-7080A, 34.71386,
& 34-7169 and recorded as follows:

POINT OF DIVERSION: SWNW SENW
56T 3N R 25E, BUTTE COUNTY
NO, 34-T0BCA

AMOUNT: 2.67 CFS

PRIORITY: SEPT. 23, 1974

The water 18 used {o brigaie 160 acres
from Apri 1 to November 1 within the
NEW 511 T3NR25E, BM.
NO. 34-7138 -

AMOUNT: 6.5 CFS

PRIORITY: MARCHI 26, 1878

The water ts vaged to Irrigale 160 acres
from April 1 toe November 1 within the
NWW S 11 T3N R25E, B.M.
NO, 34-7169

AMOUNT: 4,48 CTFS

PRIORITY: JAN. 8, 1877

The water g used (o rrignte 160 acres
from April ) to Novemher 1 within the
SEY S 11 T3NR25E, BM.

TC BE CHANQED AS FOLLOWS:

The waler will be diveried within the
SWSW S 21 T 4N R 26E and used to Lrri-

ie 480 acrea within the SYalNYh SHSBTSN

26E, B.M.
Any protests ngainst the Yu
¢ ldeho
150

change must be filed with
Department of Water Respurces,
Shoup Ave., Idaho Falls, ID 83401, onor
before MAY 7, 19690,

R Keith Higginson

Directot

Published in the ARCO ADVERTISER
on APRIL 19 & 26, 1690.
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ol Water
Ave, Tdahn

T-daho Dept.
150 Shoup,

Doar Mr, Higginson:

department approval

2 Thers jr
rights,

~N

. An injury
sibilily.

oat,

NAME

—————

-
’ )Z)/Z‘?’? Al
ool

o
A TN

AW

W atie
s

- L M&/\

-

R. Keith Higginaon Divectlor

1. Ho. 34=7080A, 34-7156, & 21-7169 ar~ avoaronbe
1y prrmit numbers only, and anpreat thab Final -

haa natl boeosn pranted on

the point of diveraion,

1 oan ﬂllpﬂ]"‘"'l'
La priecr riphts
We have an over-appropriabion of the

waler snpply in (he? basin,

. These Lranslers are apainet the pPabliec inlor-

Uy, Bl 7 Lovtorse Pows ARCO 24
AN lr

£al /)(j ff(:t‘f' (—’Cﬁ"

NOTICE OF PROPOSED

4
- CHANGE OF A WATER RIGHT
NO. 34-7080A/34-7190/34-7169
Revouren s Notice 1s hercby glven thiat M, TODRD
] | e T 245401 PENKES, JUEL & MICHAEL AWKELE
' e : 2 liave applicd to the Deprotment of Waler

Renourees lo CHANGIEE A POINT OF DI-
VERSION & PLACE OF USFE of the wa-
tera of A CROUNNWATER mource. The
1ight sought to be changed Is evidenced
Ly LICENSE NO.'S 34-7080A, 34-7136,
& 34-7169 and recotded na follows:

We, the undersignrd, do hersby profe-l Lhe romHOFannﬂomswmwsmmv
qkEe . : - L . 8 z, E COUNTY
atbtached spolicalions Mor lraneler Far ot Teacl, NS,E?T‘,&%}\F By
hut not Limilerd bo the Tollowing roarons, AMOUNT: 2 67 CFS

PRICIIY: SEFT, 23, 1874

The woler 18 nscd Lo rrigale 160 acres
froms Aprit 1 ta Noverober 1 within the
NEW 5 1) TIN R2GE B M.

NO. 34-7136

AMOUNT: 5 5 CI'S

PRIOIITY: MARCH 26, 1676

‘The water 18 vapd Lo Irrigale 160 acres
from Aprll 1 to November 1 within the
HWWSLITINR2SE, DM,

NG. 34-7169

AMOUNT: 4,48 CFS

PRIOIIY: JAN. 6, 1977
drrtemwe 7 The watcr 1 used to intigate 160 acren

ieleiel, nor— from Aptil 1 ta November 1 within the
SEMSIITINT25E, DM,

170 DE CIIANQED AS FOLLOWS:

The wnter will be diverled within the
SWSW 5 21 T 4N R 26F and userd to Irri-

tie: AB0 acrea within the SWNW 516 S8 T 3N
126, B M '

Ay prolests ngednat the upm aed
chinge must be filed with the Ygaho
Department of Water Resgurces, 150
Shoup Ave., Idoho Falls, 1D B3M01, enor
belore MAY 7, 1800,

L Kelth Higginaon

Director

Pubilistied in the ARCO ADVERTISER
on APIUL 18 & 28, 1890,

cynanaiop nl owaler
PN

[ by ]

ADDRITSS
/effﬁﬂ%&zﬁ;J FzarZ

L Fer Pl 53 A3

’f -
A d 4’(’24/ &5 57

;}ﬁ Wv/c’é 4/25@'//?’;20 e
T8 Jpfeice Sl Mes 5 32T

Slowe_ TS FEEZT

VYpoere Ao 95255
Ho BT
4 8423

po Bor 713
A_rca Z:’/( ?fﬂ'/}/

Yt 2 v
We=rae :7:4/:.5

‘%‘ﬂ%%%%’;’dh It € , /’?/%,45, P72 e

LI -
v PR T .
‘J"--: B }"f' A A -
el b nil'd.’j : "'l'i?
i RNY
: Iy
s .. W F
RIAY ~ 7 qran
: P
g’ Du‘h nat !‘L " t
' -
# ! oy i



MAY

Depaﬂmen! ol
Eastern Dy

gﬁgfgfkﬁ
s da
JI

-

i

zl

Ly

!

®T

WA AT
3‘} I E?'!'
] ;J

L
"

f 1990

wup, Ave,

Dear Ir. ﬁigqinson:

We,

%ent. of Water Renonrees
Idsaho Falle,
ith Higpinson Direetor

the undernipnerd,

1. 83401

q

dn hereby protr -

f i

attachad apolicaltions for {ranclfer for af 1rarct,

hirt not limited

1. No. 34-70804,

the point of diversinn,

54-T15%,

Lo the follouving reasanc;

Po 3A=TLRY are apparent-
ly permit numbers only, and suprant that Final
departmeni, approval has not been granted on

c{ff?‘_/fvéf

fahlier

inkor-

2. There ir an apparent rwpanzion of water
rights.

3. An injury tn prior richlsg in a9 diedricek poc-
sibility.

4. We have an over-appropriation of the tot)]
water supply in the ha=in,

5. These Ekransfers are againgh the
est.
NAME ADDIRGS

NOTICE OF PROFOBED
CHANGE OF A WATER RIGHT

NO, 34-7080A/34-7196/34-718D

Notice 18 hereby given that M. TODD
PERKES, JUEL & MICHAEL AIKELE
have applied to the Departiment of Water
Resources to CHANGE A POINT OF 1)-
VERSION & PLACE OF USE of the wn-
ters of & GROUNDWATER rource. The
right sought to be changed ta evidenced
by LICENSE NO 'S 34-70804, 34-71386,
& 34-7168 and recorded ns followa:

POINT OF DIVERSION: SWNW SENW
S 5T 3N R 25E, BUTTE COUNTY
NO, 34-7080A

AMOUNT: 2.67 CFS

PRIORITY: SEPT, 23, 1974

The water ls used to irrigate 160 acren
frort Aprdl 1 to November 1 within the
NEW 5 11 T SN R26E, B.M.
NO. 34-7136 -

AMOUNT; & 5 CFS

PRIORITY: MARCH 28, 1976

The water {8 Used to rrigale 160 acres
from April ) 1o November 1 within the
NWW S 11 T3NR25E, D M.
NO, 34-7169

AMOUNT: 4.48 CFS

PRIORITY: JAN. 8, 1977

The water I8 used to lrrigate 180 acres
from April 1 ta Novernher 1 within the
SEVSIITINR25E,BM,

TQ BE CHANGED AS FQLIOWS:

The water will be diverted within the
SWSW S 21 T 4N R 26EF and uscd to irri-

t 480 acres withinthe SYNV SH 5671 3N

26E, B.M. 5 ' oed

Aty protests agalnat the pr
change muat bcaﬁled with coﬁahu
Department of Water Resources, 150
Shoup Ave., Idaho Falls, i1 8340}, onor
before MAY 7, 1980,

1L Keith Higginson

Prector

Published in the ARCO ADVERTISER
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P, O Box 205
Mackay, |ID 83251

MAY - 21990

Oacartment of ‘Water Resources
Enstarn District Office

Apr1l 28,1990

Idaho Dept. Water Resources
150 Shoup Avenue
Idaho Falls,Id. 8340]

To whom it may concern:

We wish to protest #-34-7080A/34-7136/34-7169 M. Todd Perkes,
Juel and Michael Aikele application for a change of a water right.

The stated reasons are as follows: Idaho Code Section 42-222- not 1n the
public interest-the well 1t 1s being transferred to 1s under a cease and
desist aorder.

We also wish to protest #-34-00170/34-00556 Hillcresk Properties.
Stated reasons: Idaho Code 42-222 not in the public interest-

Yoars truly

L4 -

Ao

Rita—7" Lundy
Assistant Secretary-treasurer
Minutes of 4/25/1990

CC: Lewis Rothwell
Chairman of the Board

Bl ,k:;‘#{a
W I3
b U TR 18



19-Apr-1990

bouglas Rosenkrance
Water Master #34
P.0O. Box 24

Mackay, 1D 83251

RE: Application for Transfer No. 34-7080A,34-7136,/34-7169, &
34-00170/34-005546,

Dear Watermaster:
Please find enclosed a copy of the above referenced application.
Please review the application and complete the form, returning
them to this office as soon as possible,

Thank you for your cooperation in this matter.

Respectfully submitted,

Harold Jones
Water Rights Supervisor

HJ/rb
Enclosure
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NOTICE OF PRQPOSED CHANGE OF A WATER RIGHT

NO. 34-7080A/34-7136/34-7169

Notice 1is hereby given that M. TODD PERKES, JUEL & MICHAEL
AIKELE have applied to the Department of Water Resources to
CHANGE A POINT OF DIVERSION & PLACE OF USE of the waters of a
GROUNDWATER source. The right sought to be changed is evidenced
by LICENSE NO.’'S 34-7080A, 34-7136, & 34-7169 and recorded as
follows:

POINT OF DIVERSION: SWNW SENW S 5 T 3N R 25E, BUTTE COUNTY

NO. 34-7080A AMOUNT: 2.67 CFS PRIORITY: SEPT. 23, 1974
The water is used to irrigate 160 acres from April 1 to November

1 within the NElI/4 S 11 T 3N R 25E, B.M.

NO. 34-7136 AMOUNT: 5.5 CFs PRIORITY: MARCH 26, 1976
The water is used to irrigate 160 acres from April 1 to November

1l within the NWl/4 S 11 T 3N R 25E, B.M.

NO. 34-7169 AMOUNT: 4.48 CFS PRIORITY: JAN. 6, 1977
The water is used to irrigate 160 acres from April 1 to November

1 within the SE1,4 § 11 T 3N R 25E, B.MN. ST

TO BE CHANGED AS FOLLOWS:

The water will be diverted within the SWEW 8§ 21 T 4N

we!

R 26E and used to irrigate 480 acres within the S1/2N1/2 51/2



@ Q@

S 6 T 3N R 26E, B.M.

Any protests against the proposed change must be filed with the

Idaho Department of Water Resources, 150 Shoup Ave.

ID, 83401, on or before MAY 7, 1990,

R. Keith Higginson
Director

Published in the ARCO ADVERTISER on APRIL 19 & 26,
L/

, Idaho Falls,

1990.



NOTICE OF PROPOSED CHANGE OF A WATER RIGHT

NO. 34-7080A/34-7136/34-7169

Notice 1is hereby given that M. TODD PERKES, JUEL & MICHAEL
ATKELE have applied to the Department of Water Resources to
CHANGE A POINT OF DIVERSION & PLACE OF USE of the waters of a
GROUNDWATER source. The right scught to be changed is evidenced
by LICENSE NO.’S 34-7080A, 34-7136, & 34-7169 and recorded as
follows:

POINT OF DIVERSION: SWNW SENW S 5 T 3N R 25E, BUTTE COUNTY

NO. 34-7080a AMOUNT: 2.67 CFS PRIORITY: SEPT. 23, 1974
The water is used to irrigate 160 acres from April 1 to November

l within the NE1/4 5 11 T 3N R 25E, B.M.

NO. 34-7136 AMOUNT: 5.5 CFS PRIORITY: MARCH 26, 1976
The water is used to irrigate 160 acres from April 1 to November

1 within the NW1/4 S8 11 T 3N R 25E, B.M.

NO. 34-7169 AMOUNT: 4.48 CFS PRIQRITY: JAN. &, 1977
The water is used to irrigate 160 acres from April 1 to November

1 within the SE1/4 S 11 T 3N R 25E, B.M. SR

TO BE CHANGED AS FOLLOWS: P
The water will be diverted within the SWSW 5 21 T 4N

R 26E and used to irrigate 480 acres within the-814/2N1/2 51/2



@ ®

56 T 3N R 26E, B.M,

Any protests against the proposed change must be filed with the
Idaho Department of Water Resources, 150 Shoup Ave., Idaho Falls,

ID, 83401, on or before MAY 7, 1990,

R, Keith Higginson
Director

Published in the Custer Publishing Co. on APRIL 19 & 26, 1990.

1
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LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO
FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HOLDEN {1877-1967)
KENT W FOSTER PO BOX 50130 ROBEAT B HOLDEN {1911 1871}
AOBERT E FARNAM TEARY L CRAPO (1935-1982)
WILLIAM O FALER IDAHO FALLS, IDAHO 83405 WILLIAM § HOLDEN (1907-1888)
STEPHEN £ MAATIN e
CHARLES A HOMER TELEPHONE |208} 523-0620 A VERN KIDWELL OF COUNSEL
CARY L MEIKLE TELEFAX {208) 523-9518
MICHAEL D CRAPO
GAYLE A SORENSON Sy e g
DONALD L HARRIS { . L&
GREGOR S CHVISUK ) : I !]
HANDALL B REED . PR
MARIE T FEELEY L n.
ROBERT M FOLLETT .
April 2, 1990 DI - 21590
T e L

Depatne it o' wracor hozouices
Eastorn Distict Cllics

Keith C. Wilson, Senior Resource Agent
IDAHO DEPARTMENT OF WATER RESOQOURCES
150 Shoup Avenue, #15

Idaho Falls, Idaho 83402

Dear Mr. Wilson:

We are again returning the Perkes--Aikele Application for
Transfer. We have also prepared a new map which we think has
been properly colored this time to reflect only the 480 acres
shown on page 1. Apparently the coloring of the extra 40 acres
was our mistake and we apologize for it. We have also enclosed
a4 new page ]l prepared exactly as the one we sent to
Harold Jones on February 16th, just in case you need a clean
page.

We have requested from Todd Perkes copies of his tax
notices which we will forward to you as soon as we receive
them. We have been unable to reach him by telephone, but will
continue to try in order to get them to you as soon as
possible. This matter was a dire emergency when it was
submitted in mid-February. If there is anything that can be
done while you are waiting for the tax notices to come from
Todd Perkes, we would very much appreciate it if you would do
that.

Yours very truly,

Kent W. Foster

#3840.00/srr n Co

B I

Enclosure
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LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO
FRED J HAHN WEST ONE BANK BUILDING
KEMNT W FOSTER PO BOX 50130

ROBERT £ FARNAM
WILLIAM D FALER IDAHQ FALLS, iIDAHO B3405

STEPHEN E MARTIN e

ARTHUR w HOLDEN (1877 1967)
ADBFRT B HOLDEN (1911 1971

TERAY L CRAPO (1939 1982}
WILLIAM § HOLDEN (1807 198R8)

CHARLES A HOMER TELEPHONE (208) 523-0620 R VERN KIDWELL OF COUNSEL

GARY L MEIKLE TELEFAX (208} 523-9518

MICHAEL D CRAPO

GAYLE A SORENSCN

DONALD L HARRIS

GREGOR § CHVISUK February 16, 1990

RANDALL B REED n r.:}

MARIE T FEELEY :

ROBERT M FOLLETT D; F(P\ '_'?? rﬂ\(’ .?3 ﬂ

N (

Harold W. Jones, Water Resource Supervisor FEB 146 1990
IDAHO DEPARTMENT OF WATER RESOURCES Depart f
150 Shoup Avenue, #15 pzmﬁ“’wmﬂR“mm“
Idaho Falls, Idaho 83402 astern Distnct Office

RE: Perkes--Aikele Application for Transfer
Dear Harold:

We are returning the Perkes--Aikele Application for Transfer
and the $50.00 filing fee, together with a new page 1 showing a
specific 480 acres which you may use in place of the original
first page if you prefer. We have also enclosed a new map and
Attachment "“A"™,

Although we assumed that it would be possible to place a
condition on the transfer which could mathematically avoid the
theoretical exzpansion issue, we will try to comply with your
thoughts,

However, we do not wish to try deceive anyone about the
actual facts, which are that the water from this well is placed
into a ditch system with the water from all other sources and it
is impossible to tell where, within the entire 1730 acres that
the ditch system serves, this specific water may end up or
exactly how much of the water diverted from this particular well
may be evapotranspirated by the plants that end up using it.

If anything else needs to be revigsed, please let us know as
soon as possible since we are anxious to expedite this matter in
every way possible,

Yours very truly,
Kent W. Foster
#3840.00/szrx

Enclosure



FRED J HAHN

KENT W FOSTER
AOBERT E FARNAM
WILLIAM D FALER
STEPHEN E MARTIN
CHARLES A HOMER

! .‘
LAW OFFICES

HOLDEMN, KIDWELL, HAHN & CRAPO

WEST ONE BANK BUILDING
PO BOX 50130
IDAHO FALLS, IDAHO 83405

TELEPHONE {208) 523-0620

GARY L MEIKLE
MICHAEL O CRAFC
GAYLE A SORENSON
DONALD L HARRIS
GREGCR § CHVISUK
RANDALL B REED
MARIE T FEELEY
ROBERT M FOLLETT

TELEFAX (208) 523-9518

February 14, 1990

Idaho Department of Water Resources
150 S8houp Avenue, #15
Idaho Falls, Idaho 83402

Gentlemen:

ARTHUR W HOLDEN (187 /-1967)
AQBERT B8 HOLOEN {1911-1871)

TERRY L TAAFO (1939-1982)
WILLIAM 5 HOLODEN (1907-1988)

R VERN KIDWELL OF COUNSEL

We are enclosing with this letter an Application for
Transfer together with our client's check in the amount of

$50.00 for the filing fee.

Our clients are most anxious to have this transfer
processed as rapidly as possible and anything that can be done

to expedite this matter would be greatly appreciated.

If there

are questions or problems, we would appreciate it if you would
call us as soon as possible so that we can assist in every way
appropriate to have this application processed promptly.

Thank you for your kind attention to this matter.

Yours wvery truly,

Kent W. Foster
#3840.00/8rr

Enclosure

B

Depanumm ol water Re-ources

Eastem Distuct Qliice

FEB 141990

as
Department ol Woter Re.ourd

Fastern Distnct Cllice



27 March 1990

Kent Foster

C/0 Holden, Kidwell, Hahn & Crapo
P.O. Box 50130

Idaho Falls, Idaho 83405

RE: Application for permit for Idaho Gold Corporation
Transfer for Todd Perkes, Juel & Michael Aikele

Dear Mr, Foster:

Enclosed are coplies of the application for permit and
application for transfer that you submitted to this office.
To facilitate making any corrections I have indicated those
items that need to be changed. After reviewing these copies
please contact me as some of the changes and additions can be

made over the phone.

Your prompt response will be appreciated.

Sincerely,

Keith C., Wilson
Senior Resource Agent
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PARTIAL ASSIGNMENT ' PERMIT NO. 34-7080
JOHN E. McAFFEE
DARLINGTON, ID 83231

2/3 or 5.33 c.f.s. and the N, Sec, 12, T. 3N, R. 2BE, B.M.
Butte County:; consisting of 320 acres.

FILE ALL CORRESPONDENCE PERTAINING 7O THIS PART OF THE PERMIT

SEPERATELY!



.-k_

April 19, 1983

RE: Permit No. 34-7080 8

John E. McAffee
Route #1, Box 26
Arco, ID B3213

Dear Mr. McAffee:

Enclosed herewith is a copy of vour Yater Riaks License dssued on *he rhove
referenced permit alona with 2 capy of your annvouerd sppliration for areadrant,

Should you have apy questions reqarding these docunents, plnras:s fezl frre 4o
cantact our office.

Sincerely,

JIM JOHNSON
Water Distribution Supervisor

Jdtkw
Enclosures

o

%

4
¥

&
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State of Idaho
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemar Statehouse
Baoise, Idaho 83720
A. KENNETH DUNN (208) 334-4440
+Direcror

December 17, 1982
RE: Permit No. 34-7080 B

John E. McAffee
Darlington, ID 83231

Dear Mr. McAffee:

A representative of this Department made an examination of the works covered by
your Permit No.34-7080 B and has found the following:

Amount of water that can be recognized as beneficially used under
Idaho law: 5.33 cfs Source: groundwater

The maximum quantity diverted shall not exceed 858.0 acre feet
per year.

Point of diversion: SWiNE%, Sec. 332, Twp. 5N, Rge. 26E, Butte Countyls

Beneficial use: Irrigation of 286 acres within the W%, Sec. 12, Twp,
3N, Rge. 25F

Priority date established: September 23, 1374

In order for the Department to issue the above license, it will be necessary for
you to amend the permit to correspond with the findings of the field examiner. We
are enclosing a partially completed amendment form for your use in this matter.

Please sign the amendment application and return it to this office along with a

$20.00 filing fee within 30 days in order that we might issue your license as

set forth above. If you do not concur with these findings or have any questions,
ease contact us within the 30~day period.

Ve
§i ncerely, \' © O&(;"Q/Dl i,mébﬂ*l

PAVAY, ® g A
§ \pr'igb J)V? A
&5 i somson it ‘Q,»JD"’\ J(l;%p"‘“

fi
Water Distribution Supervisor Ji}ﬁ
. \N\- a\‘}
3J: kw B
Enclosure



.DEPARTMENT OF WATER RESOU L]
FIELD REPORT

et . -

» 1. Name of perrmt holder

Postoffice address i - _ = Phone.____

Persontocontgect . Phore - _

2. Source of water supply Groundwater Kj Surface water | ] .
(name spring, stream, eic.)

Tributary ta _.

3 Water will be used for the foliowing purposes

El

Py : _“, ’
Amount M cfs for Y AT Z’M;H%%M

AFfAnnum (,r@ure of use}
e LR )
Period of Use. from “ / to .~ %
{mo -day) inciusive (mo.-day) =
&
Amount ___  e¢fs for .. -
_ AFAnnum (nature of use)
Period of Use from — to ny
(mo.-day) inclusive (mo.-day) ‘*\
]
Amount ___ cfs. for I N
AF/Annum (nature of vusej L
oy
Pernod of Use: frem __ 0 . :
{mo.-day) nclusive (mo -day)
-
Other uses. S ) T
=
‘ﬁ_‘.’

4. Total amount to be appropriated-
Max Rate of Diversion M cubic feet per second and annual volume . AFJAnnum

5 Location of Poini{s} of Diversion-

TN
P

/.

p e = - N _ e e,
Townshlpx_'m/_N/S, Rdngei)sing/W, B M, Sec’rronL)—:l_*,, Subdiwsnom_lli_;_"ﬁz_j.ﬁf_é_,w:{_r

- + = - ﬁTy A
Township_ﬁ&{_NfS, Range_ﬁééﬁlw, 8 M., Section l’jy , Subd:ws»on_.d,iiu}_lmibé;ﬁ‘/’agwﬁ
County
Township. —N/S, Range_ E/W, BM, Secton______ | Subdmision V7 -
County

Other Points of Diversions N -

. 2 - - - .

. . S AR P e i, ez Y
Descrlpgon of,,divefhng works ' &M : A ez LA A Gy awre )
! s ' O

Measuring device required  yes E ne [

6 Lands 1o be irngated or place of use

MNENs Nwla S5Wig SEV;

NE‘/-:‘NW% SW1/ | SEVa | NEva [NW, |SWVa | SEV | NEVS INWVa|SWVa | SEVE [NE NW‘/aISWVL SEVs
—8 = = — 3 — —] e

3 0753/3%#0_‘7@’7@ 6@&?{% A ] . I A

- [T ﬂl—L i :

i | I N S N A _
REmamsEaaR

TWP |RANGE| SEC TOTALS
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State of |daho ‘
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

JOHN V. EVANS Mailing address.
Governor Statehouse
Boise, idaho 83720
C. STEPHEN ALLRED (208) 384-2215
Direcyor

July 5, 1979

John E. McAffee
Darlington,
Idaho 83231

Dear Mr. McAffee: Re: Permit No. 34-7080 (partial)

Enclosed is a copy of the order changing the measuring device requirement
on your permit and also a copy of the specifications for the installation
of the access port.

We acknowledge receipt of the affidavit submitted as proof of beneficial
use for the above referenced permit.

Before a license can be issued, a field examination must be made by a
representative of this Department. We cannot tell just when this exam-
~ ination will be made, but our examiner will try to contact you at the

) time he makes the examination so that you may show him the system.

If you have any questions regarding the field examination, please contact
our regional office in Idaho Falls.

Sincerely,

RITA FLECK
Water Rights

‘L,’h.‘ N 1
WALN ' .
LL IS KR



34-~-7080
Identification No.

STATE OF IDAHO
APR 27 1212 DEPARTMENT OF WATER RESOURCES

e s 5. PROOF OF APPLICATION
OF WATER TO BENEFICIAL USE

. a) Name of permit holder ~ ~ohn E. Mcaffee

b) Post office address Darlington, Idaho83231

. Permit number 34-7080
. Date of priority that you are prepared to establish 9-23-1974
. a) Source from which water was appropriated _ & °Unawater
. . S SW ; NE 1 )
b} Location of the point of diversion: 1 %, Section
. BN 26E . . , o
Township ~" ,Range = Boise Meridian. Other points of diversion:

NWLSEY%, Sec. 32, T. 5N, R. 26E, B.M.

. a) The amount of water and use to which the water has been applied:

Amount >33 for irrigation purposes from _ 4/1 to_ 11/1 incl.
(cfs &/or acre-feet per annum) {manth-day} {month-day)

Amount for purposes from o incl.
{cfs &/or acre-feet per annum) {month-day) (month-day)

Amount for purposes from to Iincl.
(cfs &/or acre-feet per annum) {month-day} {month-day}

53.33 cfs

b} Total amount appropriated cfs and/or acre-feet per annum,

¢) Describe how and by whom measurement of rate of flow or amount of storage was made and the
qualifications of the person making the measurement:

. |f the means of diversion and conveyance are owned by someone other than the permit holder:
a} Give the name or description of the canal, ditch or other works by which the water is conducted to the
place of use:

b) Describe the agreement of understanding by which you take water from the works:

. a) Briefly describe the works for diverting and conveying the water to the place of use, {if from a
subterranean source, give the pump size, motor size, size of well casing, depth of well; if from surface
water, give brief description of diversion structure and/or canal or ditch}:

Well, 150 Hp. motor with one pump, wheel lines

b) Describe the provision for making a measurement which you have at your point of diversion:
{i.e., installed measuring device, access port, other) .
Applicant will provide access port, as per

the Department's specifications.




Boyd Lamhert 5f Mack
c) Give well driller’s name and address and the date the well was completed: ¥ ob Hackay,

Idaho

8. If for other than irrigation, describe the beneficial use to which you have applied the water and the place of use:

9. lIrrigation uses: describe the lands irrigated by giving the acreages irrigated within each 40 acre subdivision:;

1, 1
T R SEC. NEW NWY% SWi SE% TOTAL
NEX | NW%ISWX | SE¥ | NEX|NW ISWY | SE | NEY INWY ISW | SE% |NEX INW |SW*% | SEX
SN TasEl 12140 401 40) 40) 40 403 40] 40 320
Total number of acres irrigated 320

10. Remarks:

The above infarmation is a true statement of the extent to which the above numbered permit has been developed.

v gt 2r Yy

(Date) Y {Signat

State of / ’ Z )
} ss.
County of . ,ZZ(Z’, )

@ &
On this ~/ /7 day of 4. é/ , 19 7{, personally appeared before me the

signer(s) of the above instrument, who duly acknowledged to me that he (she) {they) executed the s%me.
. T .

Resiging at

My commission expires &%&&1 Sonre
\/A =




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF CHANGING THE MEASURING
ORDER

)
)
DEVICE REQUIREMENT FOR PERMIT KO. 34-7080 )
)

WHEREAS, the above numbered permit was approved with the condition
that a measuring device of a type approved by the Department be permanently
installed and maintained as part of the diverting works; and,

WHEREAS, on July 1, 1978, the Department adopted a new water measure-
ment condition which states: "An access port or other device as specified by
the Department shall be installed by the permit holder to provide for the
installation of measuring equipment and the determination of the rate of diver-
sion by the Department"; and,

WHEREAS, the former condition required the permit holder to purchase
and install a weasuring device or hire a professional engineer to certify the
rate of diversion; and,

WHEREAS, the measuring device condition effective July 1, 1978,
requires less capital expenditure by the permit holder; and,

WHEREAS, to be equitable to holders of permits issued prior to
July 1, 1978, the new condition should be retropactive;

NOW THEREFQORE, it is hereby ordered that the condition of approval
of this permit related to water measurement is hereby changed as follows: ™“The
permit holder shall either install a measuring device or provide a certified
measurement by a professional engineer or install an access port or other de-
vice as specified by the Department”.

#
Dated this day of August, 1978.

]

C./ STEPHEN ALLRED
Director



December 10, 1976

Re: Permit No. 34-7080 (Part)

John. E. McAffee
Darlington,
Idahp 83231

Dear Mr. McAffee:

Enclosed is a copy of the approved application for amendment issued on the
above referenced permit.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF1JFR

Encl: amendment



Januarv 2?1, 1976

[[:S: Parmit No. 34-7n80 (Part)

(rzghn E. McAffee
Lngrlington, 1D
23

Dear Mr, McAffee:
[ﬂ acknowledge receipt of the assiqnment conveying the ahbove referpaced nermit to
ou. The assiqnment has been recorded and the Department's records have heen
changed,

Sincerely,

DARLEME REICH
ter Rights Supervisor

a
DR:JFR

n



January 23, 1976

RE: Application for Amendment No. 34-7080 (Part)

The Arco Advertiser
BOX llcll
Arco, Idaho 83213

Gentlemen:

Enclosed you will find a legal notice which we wish to bave published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any corrections, we will
notify you before the first publication. 1If you cannot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill.

Very truly yours,

RONALD D. CARLSON
Supervisor,

Eastern Region
Bill submitted . by

RDC :ME

Legal Notice (1)



PUBLIC NOTICE, -

NOTIOE OF FROPOSED
AMENDINGOE WATER RIGHT

Notice i hereby given that
Permit No. 347080 {Part) was
assigned fo John E. McAffee,
issuing the diversion of 5,33 ¢ f.5, of
water from a ground-water source
with the point of chversion n the
NWVUsNEY, Sec 5§ T, 4N, R, 2%6E,
B M., Butte County, to be used
from Apr. 1 t tov 1 for the
irrigation of 320 acres within the
Niz, Sec 12, T 3N, R. I5E, B M.

The permut holder now proposes
to amend Permif No. 24-7D80
(Part), changing the ponts of
diversion to the SELSWY,
SWILANEYVs, Sec, 32, T 5N, R. 26E,
B.M

Any protest to the proposed
amending of the permit must he
filed with the |daho Department of
Water Resourcas, 1515 Lincoln
Road, 1daho Falls, ldaho, 83401, on
or befare February 16, 1978

R.KEITHHIGGINSON
Director

Published in the Arco Adverfiser,
Arco, \daho, on January 29 and
Fehrvary 5, 1978, )



NOTICE OF PROPOSED AMENDING QF WATER PERMIT

Notice is hereby given that Permit No, 34-7080 (Part) was assigned to
John E. McAffee, issuing the diversion of 5.33 c.f.s. of water from a ground-
water source with the point of diversion in the NWLNEY, Sec. 5, T. 4N, R, 26E,
B.M., Butte County; to be used from Apr. 1 to Nov. 1 for the irrigation of 320
acres within the N, Sec. 12, T. 3N, R. 25E, B.M.

The permit holder now proposes to amend Permit No. 34-7080(Part), changing
the points of diversion to the SELSW%, SWMNEX, Sec. 32, T. BN, R. 26E, B.M.

Any protest to the proposed amending of the permit must be filed with the
Idaho Department of Water Resoruces, 1515 Lincoln Road, Idaho Falls, Idaho, 83401,
on or before February 16, 1976.

R. KEITH HIGGINSON

Director

Published in the Arco Advertiser, Arco, ldaho, on January 29 and February 5, 1976.



January 16, 1976
RE: Application for Amendment No. 34-7080 (Part)

Mr. John Mchiffee
Darlington

Idaho 83231
Jear Mr, McAffee:

Attached herewith is Departmental receipt tlo. 15563 in the amount of
$10.00 for the ahove referenced amendment.

Very truly yours,

RONALD D, CARLSON
Supervisor,
Eastern Region

RD&:ME

Attachment



® @
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

1515 Lincoln Road
Kklaho Falls, Idaho 83401
(208) 523-7186

R. Keith Higginson
Director

May 11, 1976

RE: Application for Amendment No. 34-7080 (Part) JOHN E. McAFFEE

Mr. Clyde C. Hymas
Rt. #1, Box 4
Moore, Idaho 83255

Dear Mr. Hymas:

There are four items the Department can consider at any water right conference
and/or hearing. These four things are:

(1) Will the proposed use reduce the quantity of water under
existing water rights?

{2) Is the proposed water supply insufficient for the purposes
intended?

(3) 1Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

Since a permit from the Department in no way grants access or easements to ¢ross or
enter the Tands of another person, easements are not sufficient grounds for protest.

If you have evidence that this well will, in fact, interfer with prior existing rights,
then the Department will accept your protest and schedule a hearing to hear such
evidence.

Because the Department recently held a conference to hear protest against the granting
of permits to drill wells in the same general area, and at the conference all of the
protests were withdrawn, we wouid like to know what additional information you now
have that was not available at the previous conference.



o A

Mr. Clyde C. Hymas
Page 2
May 11, 1976

We have accepted your letter as an intent to protest and will take no action for

an additional ten (10) days to allow the opportunity to clarify the issues involved.
If you wish to continue with this protest and have a hearing in the matter, please
submit a protest clarifying your objections within the next ten (10) days.

If yoy have any questions, please feel free to contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW



s ® ¢
e STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoin Road
Governor Idaho Falls, Idaho 83401
(208) 523-7186

R. Kaith Higginson
Director

May 11, 1976

RE: Application for Amendment No. 34-7080 (Part) JOHN E. McAFFEE

Mr. Cleve D. Hymas
Box 615 -
Moore, Idaho 83255

Dear Mr. Hymas:

There are four items the Department can consider at any water right conference
and/or hearing. These four things are:

(1) Will the proposed use reduce the quantity of water under
existing water rights?

{2) 1s the proposed water supply insufficient for the purposes
intended?

(3) 1Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

Since a permit from the Department in no way grants access or easements to cross or
enter the lands of another person, easements are not sufficient grounds for protest.

If you have evidence that this well will, in fact, interfer with prior existing rights,
then the Department will accept your protest and schedule a hearing to hear such
evidence.

Because the Department recently held a conference to hear protest against the granting
of permits to drill wells in the same general area, and at the conference all of the
protests were withdrawn, we would Tike to know what additional information you now
have that was not available at the previous conference.



I T P

. @ @

Mr. Cleve D. Hymas
Page 2
May 11, 1976

We have accepted your letter as an intent to protest and will take no action for

an additional ten (10) days to allow the opportunity to clarify the issues
involved. If you wish to continue with this protest and have a hearing in the

Tatger, please submit a protest clarifying your objections within the next ten
10) days.

If you have any questions, please feel free to contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor, :
Eastern Region

RDC:CW
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Supervisor,
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April 16, 1976

RE: Application for Amendment Ho. 34-7080 McAFFEE

Arco Advertiser
Box "C [}
Arco, Idaho 33213

Gentlemen:

Enclosed vou will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication,

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. 1f we have any corrections, we will
notify you before the first publication. If you canmnot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill.

Very truly yours,

RONALD D. CARLSON

Supervisor,
Eastern Region Bill submitted o by
RDC :CW Cf e T,

Enc: Legal Notice (1)



NOTICE OF
PROPOSED AMENDING
OF WATER PERMIT

Notice is hereby given that
Permit No 34-7080 (Part), in the
name of John McAffee was
amended January 14, 1976 by
changing the points of diversion to
the SE145W14, SWI4LNEL,, Sec 32,
T.5N, R 26E, B M , Butte County

The permit holder is now
amendmg the amended Permit No
34-7080 changmg the points of
diversion to the SWI4NE1y,
NW145E14, Sec 32, T. SN, R 26E,
B.M.

Any protest to the proposed
amending of the amended permit
must be filed with the Idaho
Department of Water Resopurces,
1515 Lincoln Road, ldaho Falls,
Idaho. 83401, on or before May 10,
1976

R, KEITHHIGGINSON
Director

Published in the Arco Advertiser,
Arco, Idaho, on April 22 and April
2%, 1974




NUTICE OF PROPQSED AMENDING OF WATER PERMIT

Notice is hereby given that Permit No. 24-7030 (Part), in the naie of
John McAffes was amended Janvary 16, 1976 by changing the points of diversion
to the SELSWY, SWLNEY, Sec. 32, T. &N, R. 26F, B.M., Gutte County.
The parmit holder is now anending the auended Peomit No.o 24-7020 chsnging
the points of diverziun to the SWLNDYL, [INLSEY, Sec, 32, T. &N, R. "bF, B.M,
Any protest to the proposed umerding of the anznded permit rust be f1led
with the Idoho Departirent of Water Besources, 1515 Lincoln Noad, Idaho Falls,
Idaho, 83401, on or before May 10, 1976.
R. KLITH HIGCINSON
Director

Publisted in the Arco Advertiser, Avco, Idaho, wn April 22 and April 29, 1976.



April 26, 1976

RE: Application for Amendment No. 34-7080 Part

Mr. John E. McAffee
Dartington,
Idaho 8323

Dear Mr. McAffee:

As you recall, on January 9, 1976, you originally applied to the Department to
amend the point of diversion under your part of permit No. 34-7080. Your
applfcation for amendment was protested and at the conference the protest was
withdrawn, but it was determined that the well Tocations were incorrect and

you subsequently made appliication for a new amendment. Since this additional
amendment has been filed your original application for amendment has no purpose.

1 recommend that you write to the Depariment and withdraw your original application
for amen?ment. Your doing this would help keep the Department’'s records in this
matter clear.

If you have any questions, please feel free to contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CH
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April 14, 1976

RE: Application for Amendiment No. 34-708C McAFFEE
Applicalion for Permit No. 34-7118& R. BRUCE SODELBERG
" . " No. 24-7119 CORUKN RANCH
- " " " Mo. 24-7121 McAFrEE

Mr. Grant Daniels
Barlington, Idako 83231

Dear Mr. Daniels:

Pursuant to the inforwaztion presenied at lhe conference held in Aico, Idzbo,
April 8, 19/6, and in view of tha fact Lhat the only proiest against the
granting of these parimits was withdrawn, {he Dopartoznt has now rosumed Lhe
processing of these applications for permit.

If you nced further information or have additional cuestions, please feel
free to contact this office.

Very truly yours,

— . -/
— e B
- “:_—*“‘—"‘T’ A / C ;\,f:/- —
RONALD D. CARLSON
Supervisor,

Fastern Region

ROC: cw
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R. F.h Hgsincan
Cirecior

April 14, 1976

RE: Application for Anvandment No. 34-7080 McAFFEE
Appiication for Perait No. 34-7118 R. BRUCE SOFLBERG
! " ! No. 34-7118 CORURN RANCH
. ! " ! No, 34-7121 McAFFEE

Mr. John E. McAffee
Darlivgton, [daha 83231

Cear My. McAffee:

Purstant to the irformstion prescpnied at the confzrence held in Arco, Id:ho,
April 8, 1876, and in view of the fact ithal ihe only protast syainst the
granting of thoese parmits was withdrawn, the Copasriment has now resumed the
processing of these applicaiions for psrinit.

[f you nzed Further informatlion or have additional quastiions, please feel
free to contact this oifice.

Very truly yours, )
— . -/
-~ —Jv_f /

T
-~

= L
RONALD D. CARLSON
Supervisor,
Fastern Region

LIt T

ROC:cw
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Name

34-7080 - John E. McAffee
Courtroom, Memorial Building, Arco, Idaho
April 8, 1976 - 9:00 a.m.
ROSTER OF ATTENDANCE

Address

Representing




March 30, 1976

Mr. William G, Carlsom
/-Memorial Buflding

; “Drawer 804

g Arco. Idahe 83213

near Mr. Carlson:

St

This is to confirm the use of the Courtroom for conference and/or hearing to be
—:held by this office on April 7, 1976 at 3:00 p.m., and April B, 1976 at 9:00 a.m,

—Thank you for your cooperation in this matter.
¥ Very truly yours,

RONALD D. CARLSON
Supervisor,
 Eastern Region

RDC:CW
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BEFORE THE BEPARTMENT OF WATER RESGURCES
OF THE
STATE OF IDAHO

In the Matter of Prolests Acainst Approval

of Application for Permit Mo. 34-7121 in
NOTICE OF CONFCRENCE
the name of JOUN E. McAFFEE and Prolest
AND/OR HEARING
Against Approval of Amendment MNo. 34-7030

in the name of JG.IN E. McAFFEE

et e e S e e S R e e et

On January 9, 1376, John E. McAffee filed with the Department of
Water Resources an application to appropriate the public waters of the State of
Idaho. On Januvary 16, 1976, John E. McAffoe filed application for amendment to
charige the point of diversion under Permit No. 34-7080. On January 26, 1976,
the Departient received a protest ayainst approval of said applications from
Grant Daniels.

The Department has set the matter of protests for confarance and/or
hearing for Thursday, April 8, 1976, at 9:00 a.m., in the Courirnom of the
Memorial Building, Arco, Idahn. Because of the similarity of the issues involved
this hearing has been combined with Application for Fermit No. 34-7118, R. Brure
Soelberg; and No. 34-7119, Coburn Ranch. Any hearing will he held in accordance
with the Rules and Regulations of the Idaho Code and adopted Rules of Practice
and Procedure of the Department of Water Rescurces. Opportunity shall be afforded
all partie to respond and present evidence and argument an all issues involved.

Any party may request in writing five (5) days before any hearing that
the oral proceedings thereof be taken in the form of stenocaraphic notes. Any
party may nave such stenographic notes of the oral proceedings, or part thereof,
transcribed at his own expense. A taped record of the proceedings will be main-
tained for the appeal period.

Failure to appear at the time and place set for hearing by the appiicant
or protestant may allow the Department without prejudice to dismiss the protests or
the application. Any and all cost incurred by reason of such nen-appearance may be

assessed against such non-appearing parties.

- <
Dated this ¢ ?7'/ day of March, 1976. 270 !%

—

#@;@7
. RONALD D. CARLSON

Supervisor, Eastern Region



February 17, 1976

RE: Application for Amendment No. 34-7080 (Part) McAffee

AppYication -for Permit  Ho. 33-704} HALL
# " “ No. 34-7122 TIMBERLINE BEET INC.
u “ om No. 34-7123 BURNS

The Arco Advertiser
‘Box llc#l
Arco, Idaho 83213

Gentlemen:

Would you please sumit an affidavit of publication and certified bill in
connection with the above referenced applications. The legal notices were
to be published in your paper on January 29 and February 5, 1976.

- Your cooperation in this matter is greatly appreciated.

Very truly yours,

i

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

hc: Darlene
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoln Road

Governor ldaho Falls, ldahio 83401
January 27, 1976 (208) 5237186

R. Keith Higginson
Director

RE: Applications for Permit Nos. 34-7118, 34-7119, 34-7121
Application for Amendment No. 34-7080

Mr. Grant Daniels
Box 114
Darlington, Idaho 83213

Dear Mr. Daniels:

Yesterday while you were in this office I neglected to get a letter for the file
clarifying your protest against granting permit no. 34-7118, in the name of R. Bruce
Soelberg. [ have prepared a letter based on the information you presented to me,
and if it correctly expresses your objection, please sign it and return it to this
office as a record for the file. Feel free to make any covrections, or discard the
Tetter completely if 1t is not adeguate.

We have receipted the other protests you submitted against the above referenced ap-
plications. As I indicated to you before, the following are the principle items that
we can consider at a conference and/or hearing in either approving or denying an
application for permit (Section 42-203, Idaho Code):

(1) Will the proposed use reduce the quantity of water under
existing water rights?

(2) Is the proposed water supply insufficient for the purpcses
intended?

(3) Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

The Department may reject an application and refuse issuance of 2 permit, partially
approve the permit, approve the permit for a quantity of water less than applied for,
or approve the permit subject to special conditions.

A permit issued by this office is subject to all prior water rights and does not in any
way convey or establish a right-of-way cver private or governmental lands. Any right-
of-way or easement must be obtained by the individuals concerned through action outside
of the water right proceedings.



You wi]] be potified at a later date as to the time and place set for conference and/or
hearing to discuss the matters of protest. If we may be of further assistance, please
contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC :me

cc: IDWR - State Office
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoln Road
Governor January 28, 1976 ldaho Falls, idaho 83401
(208} 523-7186

R. Keith Higgpinson
Director

Mr. John E. McAffee
Darlington
Idaho 83231

Dear Mr. McAffee:

We have enclosed a copy of the protest filed against the issuance of a permit pusuant

to your Application No. 34-7121, and your Application for Amendment Mo. 34-7080. You
should be aware that the following are the princivle items we can consider at a conference
and/or hearing in either approving or denying an application for permit {Secticn 42-203,
Idaho Code):

(1) Will the proposed use reduce the quantity of water under
existing water rights?

(2) Is the proposed water supply insufficient for the purposes
intended?

(3) Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial rescurces with which
to complete the project?

The Department cannot allow a permit for irrigation purposes which would entail the use
of more than a continuous flow of 0.02 cubic feet per second of water for each acre of
land, or an annual amount of 5 acre feet for each acre of land, unless the applicant can
show that more is reguired (Section 41-202, Idaho Code).

A permit issued by this office is subject to all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-
of-way or easement must be obtained by the applicant through action cutside of the water
right proceedings.

You will be notified at a later date as to the time and place set for a conference and/or
hearing to discuss the matters:of protest. Legal counsel is not mandatory at any proceed-
ing before the Department, although you may desire to employ an attorney in your hehalf.
If we may be of any assistance, please contact us.

Ver

truly yours, L

Y

RONALD D. CARLSON
Supervisor,
Eastern Region Mg

RDC :ME
coc+ INWR - State Office
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January 26, 1976

Department of Water Resources
1515 Lincoin Road
Idaho FAl1ls, Idaho 83401

Dear Mr. Carlson:

I have a permit (No. 34-7092) for 12.0 c.f.s. The system is in and we

pumped 5,000 GPM last irrigation season. Jewell and Herman Ajkele have

a well within 700 feet of our well and are pumping 5,000 GPM. Roadney Pearson
has a well that has just been drilled within 300 feet of our well. This

well has not yet been pumped. We object to John McAffee dri1lling a well

within the SE4SWh, Sec. 32, T. 5N, R. 26E, B.M,

It is not reasonable to expect the ground-water system to supply adequate
water for this many big wells Tocated that close together.

Very truly yours,

- //" J/:;fz//,_.
GRANT DANIELS
Darlington, Idaho
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1DENT. NO. 3%~ 7080 A

IDAHO DEPARTMENT OF MWATER RESOURCES

WATER RIGHT
DATA ENTRY LOG

Initials Date Item

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed

Transfer Approved

Keypunched by State Office

//{l{f z Z; ConSy @ﬁr{f/?-_z—ﬁ Cd/ﬁv‘?r ’i’)
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ctober 4, 196:

RE: Permit HOS., o4-/UbUa, a8-71.b and o4-7iuy

Marshal Toda Perkes
Route #I, Box liv
Arco, 1 dudio
Dear Mr, Perkes:

Eanclosed herewilr arw copies ot

vaur

wE "

riant

PR

1% S

?E‘ttais‘ N

Ut

the above-referenced nernits &long with rcootes of vuur Jpproves sachicavions tor
asendment.  AISC oenciossd 15 Honardiend il

sﬁu L] QU L]

Should you have any Quesiions recurding oovn. cvngenf,

contact our office,

Stncerely,

J1H JOHNSUK
Water Distributfon Snpervisor

Jd /kw
Enclosures
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. Adgust 20, 1982

© RE: Permit Mos, 34-7060 A, s4-7lot and 34-7169

*

Wiarsha) Todd Perkes
Route #1, Box 110

. kreo, 1D 83213
Dear Hr. Perkes:

~On Jduly §, 1982, we forwarded amendments to you tc be completed To amend thesa
‘parmits t0 correspond with the findings of *the fiold examiner so that we could
fssue these licenses.

As of this date, we have not received these amennmients, If we do not receivs
them within fifteen {15) days, we will assume you no longer have any interesi in
these permits and cancellation proceedings will begin.

If you have any questions, please contact us.

~ Sihgerely,

JIM JORNSON
Water Distribution Supervisor

Jdtkw

lxa

o



State of Idaho .
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

Mailing address:
Statehouse
Boise, Idaho 83720

A. KENNETH DUNN (208) 334-4440

Crrecror

Juiy 9, 1982

RE: Permit No. 34-70B0A

Marshal Todd Perkes
Route #1, Box 115
Arco, ID 83213

Dear Mr. Perkes:

A representative of this Department made an examination of the works covered by
your Permit NO. 34--7080A and has found the following:

Amount of water that can be recognized as beneficially used under

Idaho law: 2.67 cfs Source: groundwater
The maximum gquantity diverted shall not exceed430.0 acre feet
per year.

Point of diversion: SWBNWg, SELNWL, Sec. 5, Twp. 3N, Rge. 25L, Butte County

Beneficial use: Iwrtgation of 160 acres within the NE%, Sec. 11, Twp. 3N,
Rge. 25E

Priority date established: September 23, 1974

In order for the Department to issue the above license, it will be necessary for
you to amend the permit to correspond with the findings of the field examiner. We
are enclosing a partially completed amendment form for your use in this matter.

Please sign the amendment application and return it to this office along with a
$20.00 filing fee within 30 days in order that we might issue your license as
sEE?forth ahove. If you do not concur with these findings or have any questions,
pTdase contact us within the 30-day period,

Sincerely,

S0 1m JoHNSON
Water Distribution Supervisor

JJkw
Enclosure
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MEMO
TO: Files 34-7169, 34-7136 and 34-7080A Date: 3/12/19832
FROM: Jim Johnson

RE: Conveyance system used to deliver water from the point of diversion to the
point of rediversion.

On this day I called Rita Lundy, Secretary for the Big Lost River Irrigation District
to determine the amount of water normally flowing in the Timber Dome Canal during

the irrigation season so that amount of water lost between the said diversion points
could be determined and reflected on the licensed water right.

She informed me that there s presently a lawsuit pendina disputing ownership of the
Timber Dome Canal. The Timber Dome Canal as it is called on Right 34-7169 and
34-7136 is called the Blaine Canal or U.C. Canal by the Big Lost River Irrigation
District.

According to Ms. Lundy the Big Lost River Irrigation District charges an user fee
to water right owners and share holders using the Irrigation District Canals.

The permit holder uses the said canal to deliver his aroundwater source to the place
of use. The Big Lost River Irpigation District feels that this canal belongs to

them and has charged the permit holder and other users a fee for the use of the canal.
In turn, several of the users have filed suit against Big Lost River Irrigation
District contesting their authority over said canal.

The above information has Tittle to do with the issuance of the water right except
that Ms. Lundy has requested that instead of identifying the canal used as the Timber
Dome Canal that we use the name of Blaine Canal or U.C. Canal.

In reference to capacity of the canal, it appears that its capacity is much greater
than what is actually diverted into the canal because the canal is also used for
flood control diversions. When first constructed it was desiqned to supply water for
50,000 to 100,000 acres; however, it appears that much of the land was never
developed.

As to the Toss to groundwater, the irrigation district will vary the amount depending
on yearly climate conditions. For example, normally the district assesses a 30%
loss however in 1977 the district charged 50% loss.

SUMMARY :

The capacity of the Timber Dome Canal is much larger that the amount of water being
diverted into it. The capacity of the canal is not known therefore the Moritz
Formula cannot be used to determine water losses.

The litigation over canal right-of-way should not impact the amount of water used
under this license except that if the Big Lost River Irrigation District ohtains
control they will assess a 30% loss, in some years 50% loss to the permit holder.



TO:

PERMIT ' 34-7080 A\

NOTICE PARITAL ASSIGMMENT

MARSHAL TODD PERKES
ROUTE 7, BOX 113-B
ARCO, ID 83213

1/3 or 2.67 c.f.s. and the NE%, Sec. 11, T 3N, R 25E,

Butte County, consisting of 160 acres

ILE ALL CORRESPONDENCE PERTAINING TO THIS PERT OF THE PERMIT BEHIND
THE GREEN CARD SEPARATE FROM THE REST OF THE PERMIT
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DEPARTMENT OF WATER RESOUZMAFS
FIELD REPORT -

/‘l .
1. Name of permit holde;,—\_iﬂr’ ,«4 fq/ /?_// a4 {41, Sl /Jd, ¢

Post office address </}7/ / k;ﬂ'fj(’;}b > .’4’ L 6’/5‘/\ . — Phone

Person to contact Phone

2. Source of water supply: Groundwater ,E] Surface water [_|
&y (name spring, stream, etc.)

4
Tributary'to .
r

3. Water will be used for the foliowing purposes

Amount _ 8 B cks. for sl Lz

AFAnnum (nature @F use)
m -
Period of Use: from AV to AN -
3 3
{mo -day) inclusive (mo.-day) E =
o g
r" o . o o)
Amount _ cfs. for Lo ; =)
AF/Annum {nature of use) i; ) T
Period of Use: from - to FE=—os . -'/_;\I
(mo -day} inclusive (mo -day) kv &L ol N
Depzits = ot Y 3 Rosous f
Amount e fs for %nﬁ_u "3 Resoyr \1
tri P
AF/Annum {nature of use) ot Officg | r\
I
Period of Use from to _ .
(mo.-day) inclusive (mo.-day) NN
Other uses: - :
. .
S
4. Total amount to be appropriated-
-
Max Rate of Diversion .@ cubic feet per second and annual volume —__ AFfAnnum
5. Location of Poini(s) of Diversion-
. "?"U T re , -, )( ) \ "_y’-)’ ey o)
Township_YA/ N/S, Range_/¢-& E/W, BM, Secton—<¢ _, Subdivision_.2i. V4. LV .
County
Township— . NfS Ronge_ __ F/W, BM, Sechon_.__, Subdmision. Va Va,
County
Township.___ NS, Range____ F/W, BM,, Secton_________, Subdivision 14 4,

Other Points of Diversions

County
_Eﬁh,fﬁl qu SENE.  SFEc [/ T3m. 5%

Description of diverting works _>7¢ " A L

Meoasuring device required  yes [;E no [ 1

é Londs to be irnigated or place of use

=
NEVa NW4 AWy SEl4
TWP. |RANGE! SEC. TOTALS
NEV4 al NELG L ‘7\(« SWid | SEVL | NEV: INWL[SWLa \'SE‘A MNEV; (INWL | SWVs | SEVa
L~ ) T
A ,
Sukasal {He e |70 | 7ol | /.
~] 7

TOTAL ACREAGE e
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DATE OF EXAM é P\; (Q — 7 j

ACREAGE
Found / / 0
Recommended / eO
Irrigation Requirement ‘“3! ZD Ac FifAc
USE 2 /
Irrigation Q=__5 w,c.f.s. 7{{[ o AF{Ann. from /4 LN« to Aé &l /
Domestic Q=___ c.fs. V—______ AFfAnn from
Livestock Q=____ _ cfs. V=__ ___ AFAnn, from to

Is water co-mingled® yesé no
Name sourﬁe Tim E}E«)Cim/' ( M‘L,(_/ . y . Jjéj

twp. PN, Rge_ Z2F __EMW, B.M., Sec. "2 SV

County
Exchange? vyes no

Mome source exchanged with . / ‘-/)

twp_— NS, _Efw B.M., Sec Sub Va Va
A, County
Point of injection: |

twp._— . N/S'R E/W, B M., Sec Sub V4 Va

County
Point of exchonge:

twp " NISfRgb__ ___ E/W,B.M., Sec Sub. Va Va

. /4/&‘/1/:,(13»4!?- - W/’f' Fe.
Total Q measured _&L'z_(’ £ - Method of measurement W At 1vE METER. AT RELCT

Total Q recommended __- 3 “2@ %Meter No. MTprM@Jndmon C: Q0L v~

"7[&? 4 I/f/;,/

Tota! V recommended

Recommended Amendments:

p.D.

Place of Use

Cther " s . B}
None ’/ V N 2 v

MEASUREMENT CALCULATION:
PO - BAR READIAgs 3 = 33U =&/ ]crs e
20 L1 98’3:’"}( 3/J =/358.3 Mgl 2 30K /60D = 480

— - PR

SYSTEM DESCRIPTIO

PD< égi %-— 7 iMﬁ bpry 800 hp Type Mol SN 1382258
AYNE ow LER  WiEtifn SA Y45 TS 7
EELTTé Motod, —No ! GE~TELino loph p Mopiy - SKe125" 70 So4 = No,d_Hs /:;/zf,i ThinsT bhp P isun 0t 558 85525 30
(] —

| Tohaston VT~ SN, 458 — Mo 2, Pursrd Lerbiline ye. W
Pu)o < ™ VAnEY Cornsr  Mops  S7174

KS: .
N Y/ Y

N 1/,. e Tl /up& Ll J T Gl Al ST A Are

(LA & ot . ‘xmm ;L/ /;f).?':._éz %-/ [?ﬁm /? 7o ‘L:;"-'

72, ” 2= yﬁ?.ﬂi&’hff ‘r" - Z’; R e S YOl 2 7 A . L gl o e ’{
b A T G h A

Exuml;m?s Signature ._l,_.:g/ P / J A2 4 Date =y 7;7
Checked by ’ Z{ /é"(é e - Date wi _M/é/ /Zﬂ

7/"

/
Ap:proved by ~ \b’\—»\, Date ‘3// z/af 2

Iy
g
1a
- 7 :




SRwMEY, State of Idaho
oy N
E o )Iy) DEPARTMENT OF WATER RESOURCES
—1\&%&? STATE OFFICE, 373 W. Franklin Street, Boise. Idaho
JOHN V. EVANS Mailing address
Governon Statehouse
Boise, Idaho 83720
C. STEPHEN ALLRED (208) 384-2215
Direcror

February 16, 1979

Marshal Todd Perkes

Route 1, Box 110

Arco, ID 83213

Dear Mr, Perkes:

Re: Permit Nos. 34-7060, 34-7080 (part), 34-7136 and 34-7169

We acknowledge receipt of the affidavit submitted as proof of beneficial
use for the above referenced permit.

Before a Ticense can be issued, a field examination must be made by a
representative of this Department. We cannot tell just when this exam-
ination will be made, but our examiner will try to contact you at the
time he makes the examination so that you may show him the svstem.

If you have any questions regarding the field examination, please contact
our regional office in Idaho Falls.

Sincerely,

RITA FLECK
Water Rights

“\mﬁﬁ\&&@



Form 217a Identification No.

8/78
STATE OF IDAHO e
DEPARTMENT OF WATER RESOURCES {! DS T

PROOF OF APPLICATION o
OF WATER TO BENEFICIAL USE poyir,. .. 1.

1. a} Name of permit holder M”/ ’/';E/({ ;ZN{/&..:)

b) Post office address £/ 4, /(Fox /Z[- A0 ‘I(/a/g,_q 3214
2. Permit number 3y Z SG /am,/ WA 21//\'5\4—

3. Date of priority that you are prepared to establish Vv 97k

4, a} Source from which water was appropriated 92 A0 b Doure €,
. —

b) Location of the point of diversion: 5 ., Yo /x4 4, Section O

Township _ </ 47/ . Range ¢ £ Boise Meridian. Other points of diversion:

5. a) The amount of water and use to which the water has been applied:

Amount FeS purposes from %ﬁ_’r ] _fios  incl.
{cfs &/for acre-feat per annum) {month-day} (month dav}

Amount purposes from incl.
{cfs &/or acre-feet per annum) (month-day) {(month-day}
Amount for purposes from to incl.
{cfs &/or acre-feet per annum} {month-day) {month-day}
b) Total amount appropriated cfs and/or acre-feet per annum,

¢) Describe how and by whom measurement of rate of flow or amount of storage was made and the
qualifications of the person making the measurement:
I‘L’f_t o= ﬁ{é?‘an?, P

6, I the means of diversion and conveyance are owned by someone other than the permit holder:
a) Give the name or description of the canal, ditch or other works by which the water is conducted to the
place of use:

‘¢ iv . & a_uu.; ? 737, (25 e ,P/E."ﬂ e o } L50.

b) Describe the agreement of understanding by which you take water from the works: (e s e

1 Capaf Cosrr iy

7. a) Briefly describe the works for diverting and conveying the water to the place of use, (if from a
subterranean source, give the pump size, motor size, size of well casing, depth of well; if from surface
water, give brief description of diversion structure and/or canal or ditch):

Pt sioac o hers¢ oo Zo''  wll Gy :»/ L 200’ S F

£ 2.
U

b) Describe the provision for making a measurement which you have at your point of diversion: {@“

{i.e., installed measuring device, access port, other) ) A
I‘Lu“_‘{unruﬁ; (i e, 7
<y
o~

Y

[ZEC TR R e :L]ij—#



c) Give well driller’s name and address and the date the well was completed: MAJ & el /
ik 2. 0 a 3207 /976

8. If for other than irrigation, describe the beneficial use to which you have applied the water and the place of use:

9. lIrrigation uses: describe the lands irrigated by giving the acreages irrigated within each 40 acre subdivision:

NE% NW SWh SE%

T8 |seC NEw [Nwilswi | sex | new|nwi fswi [sew |new|nwy Jswi | sex [new fnws [swy | sex TOTAL
M H 10 lvo lvs (48 leo |ye |valyd 220

. Total number of acres irrigated £ Z0O
10. Remarks: 7%&"&. .5 G o It e / f*auy 2

The above infaormation is a true statement of the extent to which the above numbered permit has been developed.

2l Iz 4722 M&p&

{Date) {Signature)

Stateof £ ofs ﬂo }

) ss.

County of _7R uil-» )
On this /2 %y of Mm \rﬁ? ,19 / 2 , personally appeared before me the

signer(s) of the above instrument, who duly acknowledged to me that he (she) (they} executed the same.
M&i@%
Notary Public -
- Residing at A&g . .QM
My commission expires £ ¢ ¥ e Lt
Bomo ! 1/2 /74




Lﬂﬂ.t!:1

April 2, 1976

RE: Application for Amendment No. 34-7080 PERKES

The Arco Advertiser
Box "C"
Arco, Idaho 83212

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for twe consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any cotrrections, we will
notify you before the first publication. If you cannot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill,

Very truly yours,

RONALD D. CARLSON

Supervisor, Bill submitted & ,~ - - by_

Eastern Region

RDC :ME

Legal Notice (1)



April 26, 1976

RE: Application for Permit No. 34-7136 PERKES
" " " No. 34-7137 BURNS
Application for Amendment No. 34-7080 PERKES

Arco Advertiser
Box "C"

Arco, Idaho B83213
Gentlemen:

Would you please submit an affidavit of publicatfon and certified b111 in connection
with the above referenced applications. The legal notice was to have been published
in your paper on April 8 and April 15, 1976.

Your cooperation in this matter is greatly apprectated.

Very truly yours,

ROMALD D. CARLSON
Supervisor,
Eastern Region

RDC:CM



PUBLIC NOTICE

NOTICE OF
PROPOSED AMENDING
OF WATER PERMIT ..
Notice 1S hereby given that
Fermit No, 34-7080 in the name of
Thomas Perkes was 1ssued for the
diversion of 8 0Q ¢fs of water fram a

ground-water source yithin the /
NWILaNELa, Sec 5, T @;%: K. ZE,

B M, Butte County, 10 be uysed o
wrigate 480 acres within the NE4,
Sec 11, MV, Sec 12, T 3N, R. 25E,
B M '

The permit hofder now proposed
to amend Permnt No. 34-7080
changing the poirrt of diversion to
the SW1laNWY:, Sec 5 T. 4N, R
WBE, B M

Any protest to the proposed
amending of fhe permit must be
hled wrth the Idaho Department of
WVater Resources, 1515 Lincoln
road, \dano Fally, idahs, §3401, on
ot before Aprit 26, 1975,

ROKEITHHIGGINSON
Director
“ublished in the Arce Advertiser,
¢, ldaha, on April 8 and April 15,
0 :?6



NOTICE OF PROPQSED AMENDING QF WATER PERMIT

Notice is hereby given that Permit No. 34-7080 in the name of Thomas Perkes
was issued for the diversion of 8.00 cfs of water from a ground-water source with
the point of diversion within the NWYNEYL, Sec. 5, T. 4N, R. 26E, B.M., Butte Cnunty;
to be used to irrigate 480 acres within the NEY%, Sec. 11, N5, Sec. 12, T. 3N, R.
250, B.M,

The permit holder now proposes to amend Permit No. 34-7080 changing the point
of diversion to the SWuNWh, Sec. 5, T. 4N, R. Z6E, B.M.

Any protest to the proposed amending of the permit must be filed with the
[daho Department of Water Resources, 1515 Lincoln Road, Idaho Falls, Idaho, 83401,

on or before April 26, 1976.

R. KEITH HIGGINSON
Director

Pubished in the Arco Advertiser, Arco, Idaho, on April 8 and Anril 15, 1976



Filing Fee: $10.00 ’ .

Receipt # AS7CY

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

PHGEIY ) 53, ﬂ? APPLICATION FOR AMENDMENT

WF
MAR 29 1078

Dopaiiiein or vater Resources
Eastern Distyct Otiice

Permit No, 34-7080
Comes now Marshal Todd Perkes of (address)
Rt. #1, Box 113B, Arco, ID 83213 , and represents to the Director of

the Idaho Department of Water Resources:
That he is the owner and holder of Permit to Appropriate the Public Waters of the State

of Idabo No. __ 34-7080(Part) . and requests that the permit and permit map be changed as

follows:
1. Point of diversion: SW L N I, Sec. 5 Twp. AN )
Rge. 26F , B.M., County of Rutte . Other points of diversion:

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)
NO CH%NGE

Amount for urposes from to (both dates inclusive)
Amount for purpeses from to (both dates inclusive)}
Amount for purposes from to (both dates inclusive)
Amount for purposes from to {both dates inclusive)

(cfs or acre feet per annum)

3. Place of use or land to be irrigated: [0 CHANGE

TWP | RANGE | SEC NE% NW s W' SE TOTALS
NE Y4 INW % [SW 1% [SE 14 INE Vo [NW YlSW % [SE Y INE ¥ [NW Y [SW % (SE Y [NE Yy INW by [SW ¥ SE %

Total number of acres to be irrigated



Complete the following map by showing land and peint of diversion as proposed by this

amendment. Show 40-acre subdivisions, townships, ranges and ditches.
| S | i
E | ' : |
——-.t———q-——-'-—_—»—.—.ll-——_{.__._I___.‘-_..__ll____- ____..I.._.__.,J
i : { : Il »’?D
! l ! I L ]
1 | L { | —~ l
H | : | | |
i i " I | i
——em — b e ——— e L
- | ¥ | ‘
I | | I |
| | : | i
+ A - e :
| ' [ I ! '
| ! ; { !
!
S VP PO E A M LN NS\ NN .
! ! t | i
I ] I | {
I I | I !
T 1 T T i
I { i f
l { i [ ! }
——r — e b L . PO
S | | T y
| : : 1 1
‘1 l i ! _i 1
i H 0 I i
1 1 ! I
| | : ! |
|
""'""E'"_ - "'"“"":'_""‘__"T"" T“__ ""_"'T__'4_""_‘J|
i I ll ! :
i { l ! 4 1
1 R | 7 |
! l /\/ | } [
i | 1 ] |
| | | [ 1
-.—-—T-u-——--—u.-—-r—-o——————-'-—-—— -r-—----b--———-{--——— — v ---—-l—-----—dt
' [ | | I
i i | | i
] H 1 N ! H

Scale: 2 inches equal 1 mile

That no one will be injured by such change, and that such change will be made at permit
' holders own risk.

Signed at &Qnga ol Lty , this 26 dayof _2aneds _

hereby

(signature)

, 19 _24

ok Did

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

1 A, KENNETH DUNN
]

Administrator, Operations Division
, BErestyr of the Department of Water Resources

APPROVE the above application for amendment for Permit No. 34-7080.

Witness my hand this é’g day of

Administrator, Operations Division




May 18, 1976

‘Pt Permit No. 34-7080 (Part)

Marshal Todd Perles
‘Bow 113-%, Rte, 1
Ardo, Tdato 83212
Dear Mr. Pertes:

Enviosed is a copy of your approved application for amendment issued on the
above referenced permit.

‘Sincerely,

i4

BOBRY D. FLFENOR
Chief, Water Rights

BDF:.IFR

. Encl.



Affidavit of Publication

e -1/’7 i /
L)@W @«»W-m.vfaﬂ. -é’:of the
Arcoe Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1809, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereof,

for %... consecutive wecks, commencing with

the issue dated o S 2T
and ending with the issue dated ?///ji/ ;f/

kﬁm“,/ é—z};ﬂ [V gy SV o f/f_’,

Subscribed and sworn to before me this

Y 4 g

day of TR N , 19 A
Clon it
<" L‘.‘ ool ':.‘ I G

Notary Public J

&
Residence; Arco, Idahod -
P . *, "‘f’ i
My commission expires ¢ )77~ 197/

By 11 ]3?6

Wo-
L R YU L es,
L L
W i L

NOTICE OF

q PROPOSED AMENDING
tv  OFWATER PERMIT

Notice s hereby given that
Permit No. 347080 1n the name of
Thomas Perkes was issued for the
diversion of B.00 cfyof water fro
ground-water source ~within the
NWIsNEW, Sec. 5 T. 4N R. 26E,
B M., Buté County to be used to
rrrigate 480 acres within the Va,
Sec. 11, N'&, Sec, 12,'T 3N, R:25E,

B.M. .

TMhe permit holder now propgséd
to amend Permit No, 34-7080
changing the-point of diversion
the SWiaNWls, Sec, 5. T 4N, R
26E, B.M !

Any protest to the proposed
amending of the permit must be
filed with the ldaho Department of
water Resqurcis, 1515 Lincoin
Road, idaho Fatlg 1daho, 83401, on
or before Aprii 24, 1976.

R. KEITH HIGGINSON
Directar

Published in the Arco Advertiser,
Arco, |ldaho, on Aprit 8 and April 15,
w1, | /
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January-21, 1976

e bermit-»o. 34-7080 (Part) .

Marshall Todd Perkes o _
ute 1, Box 11?-8 - .
ar Mr. Perkes: ’ :

We “acknowledge receipt of the assianent conveying the above referenced permit
The assiqnment has been recorded and the Department's records have been

you.
anaed, ) ) X
incerely, i R 1 _ -

D. DARLENE REICH
ter Rights Supervisor

R:JFR

%
|€.a!

3

.
o

<

riemy e s ey

g'v
i
J r



MEMDO
T0: Bob Fleenor
FROM: Ron Carlson
RE: Amendments for Permit No. 34-7080 JOHN E McAFFEE
DATE: September 16, 1976

We are still holding two amendments for permit No. 34-7080, John E. McAffee.
As you recall at the conference held April 8, 1376, John McAffee decided to again
amend his portion of this permit making the records somewhat confusing. 1 contacted
Mr. McAffee and requested that he withdraw his original amendment, but as of this
date we have not heard from him. Is there any reason why the Department could not
deny the first amendment and, thereby, void it in our files?

In reviewing the second amendment, it does not consider approval of the first

amendment. It appears the applicant did not consider that it would be approved.

! ' B rfC{
e de 1T s, e S e d

’n{JLCad IJ—GCf}mmmd -}jhf,{ wle ervz]u}, e

"-":T; L
L



November 20, 1974

Re: Permit No. 34-7080

Mr. Thomas Perkes
Moore,
Idahe 83255

Dear Mr., Perkes:

Enclosed is a copy of your approved Application for Permit No. . . We direct
your attention to the conditions of approval as listed on the %%ﬁ%f@ppage.

Be sure to note that a special condition requiring you to install and maintain a
measuring device at your point of diversion has been placed upon vour permit. We
are enclosing a letter describing different types of measuring devices accepted by
this office.

Sincerely,
BOBBY D. FLEENOR
Chief, Water Rights

BDF: jifr

Enclosures



10-31-74

CORVERSATION MEMORANDDT‘. ‘ATE

FILE  34-7080

NAME OF PARTY Eugene Gabert

EMPLOYEE Ron Carlsomn

Il

RE: I spoke with Mr. Gsbert and he indicated that the use of the canal system

has been approved by the canal company.

Eﬂfr\\ - e ltl"%
lgiiiﬂﬂﬂlu;-\ slwdbun |




o

Detober 21, 19274
Re: Application for Permit No. 34-7080 Perkes

Arco Advertiser:

BOX Hcll

‘Arco, ldaho 83213

Geatlemen:

Would you please submlit an affidavit of publication and certified 1111 in
ctonnection with the abowe referenced application., The legal notice was to
have been published in your paper on October 3 and Octcber 10, 1974,

Your cooperation in this matter is greatly apprecilated.

Vary truly vyours,

RONALD D. CARLSON
Acting District Engineer

RDC:MB

Biciee. - s

1
W/JL
v

i /



BRIy RESOURCES

September 27, 1974

RE: Application for Permit No. 34-7080 - PERKES

Arco Advertiser
Box "¢V
Arco, Idasho 83213

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any corrections, we wiill
notify you before the first publication. If vou cannot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill,

Very truly yours,

RONALD D, CARLSON
Acting District Engineer

Bill submitted I A by d?kﬁ

RDC:CB

Fnc: Legal Notice (1)



NOTICE OF APPLICATION
FOR WATER PERMIT

Notice 15 hereby given that
Thomas Perkes, Moore, Idaho,
has on 9-23-74 submitted Applhi-
cation No. 34-T080 for a permit
to apprupriate 8{ cubiec feet
per second of water froln a
ground-water source by means
of well and pump within the
NWINEL, See 5, T, 4N, R
26K, B M, Btte County,
which will be diverted through
the IMoore Canal transported
through existing Eig Lost Riv-
er Irpigation District  disfribu-
tioh system, to he used fiom
Apr, 1 to Nov, 1 for the uri-
gation of 480 acres wirhin the
WEY, Sec 11, Nis, Sec, 12, T.
3N, R 25E, BM

If ssued, lhis permut will be
subject to al prior water rights.
Protests against the granting
of the perrmui must be iiled
with the Ideho Deparrment of
Water HResourves, 1515 Lincoln
Road, Idaho Falls. Idzho, 84101
on ar bhefeore QOctober 21, 1974,

R. KEITH HIGGINSON
Director

Faliiched 1 ihe sren Aole-
TweY, Area Tdang on Ceiobor
and Oelober 10, 1974



w ¢

NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that Thomas Perkes

Moore, Idaho

has on 9-23-74 submitted Application No. 347080

for a permit to appropriate 8.0 cubic feet per second EENEXREEN NN XNNIN

of water from a ground-water source

by means of well and pump

within the HWhNE:, Sec. 5, T. 4N, R. 26E, B.M., Putte County: shich w111 ke

wiverted throurh the YMoore fanal transported throuch existine Bip Lost River .

[rrigataon wistricr vistribution svstew:

to be used from Apr. 1 to Jov. 1

for the irrigation of 4RD acres

within the J¥4, Sec. 11, W%, Sec. 12, T, 39, R. 25:, B.IL

If issued, this permit will be subject to all prior water rights. Protests

against the granting of the permit must be filed with the Idaho Department of

Water Resources, 1515 Lincoln Read, Idaho Falls, Idaho, 83401 on or before

October 21, 1974

R. KEITH HIGGINSON

Director
Published in the Arco Advertiser, Arco, Idaho
on Detober 3 and October 10, 1974

A
(‘ﬁmﬁ"&@&o
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FROTUCOOCDOODOGRNERRY. E?C‘L'Q:{f‘

September 26, 1974
Re: Application for Permit No. 34-7080

Mr. Thomas Perkes

Hoore

Idate 83255

Dear Mr. Perkes:

In cheecking the above referenced application, we found that Mr. Don MHymas vas
listed as the owner of the prorerty at the noint of diversion. In Item “c,
you mentioned that yvou will get an cascment frov I'r. Lymas to drill the well,
When this document has been received, please scud this office a copy.

If vou have any questions, please do not hesitate to coantaci us,

Very truly yours,

LOY H. JOHNSON
Water Resource Supervisor

LILT:«MB



