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c. Describe the Iandsmwaue of use to wnich the right will be t.terruu. iy

it ' BB it
il €

NE" NW' SW ! SE%

TWP. RANGE SEC. TOTALS

NEY | NWY | SW' | SE' | NEY | NW'% SW' | SEY | NE% NW'Y% | SW% SE% | NEY% NWY | SWh SE%

M —
aNIsET 2 36 |36 | 36137 : 145
N
: = 145
Total number of acres to be irrigated
[
| . " =
4. Describe any other water rights used for the same purpose as described above. Aone

5. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by section, township and range number.
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SCALE: 2 inches’equal 1 mile. Draw plan in ink.
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Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Idaho as he

Scale: 2 inches equal 1 mile



Affidavit of Publication @@@ET‘? e

Arco Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published

weekly in the regular and entire issue of said m Nm

newspaper, and not in any supplement thereof, NOTICE OF APPLICA’
FOR WATER PERMIT
for ... consecutive weeks, commencing with A.Ni?tt;gf w Bﬁ f‘ ven that
b Ldaho has on 0/17/74 submitted
o - A cation No, 7079 for a
per second of water ‘from

and ending with the issue dated &4%@7;’ ot oall et e g o

Subscribed and sworn to before me this

Residence: Arco, Idaho.
My commission expires ......$24.4.%........., 197?

MICROFILMED
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it iﬁih“f:g
0CT 29 1992
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REceye D
STATE OF IDAHO S 9 7
DEPARTMENT OF WATER RESOURCES . £
Dégtinont of Wagey Hesuuroes,

PROOF OF COMPLETED TRANSFER

The Idaho Department of Water Resources will consider this form as

a statement regarding completion of the authorized water right(s)
transfer.

1. Water Right No(s). 34-02332 & 34-07079
Transfer Ho. 3705

2. Name of Water Right Holder(s): HILLCREEK PROPERTIES

Address: +4 Richard Tuthill Rt. 1 Box 447 Arco, Idaho 83213

3. Water right transfer authorized by Department is:
(check appropriate space or provide description)

Complete X Not Complete

Partially Complete (describe work completed)

4. If the transfer has not yet been completed or is only partially
complete, please provide a statement why the authorized
change(s) have not been accomplished and the date which you
expect the change(s) to be complete:

5. I hereby assert that the responses provided above are true to
the best of my knowledge. I understand that any willful mis-~
- antations may result in Department action rescinding the

s P e aca 7 A2 }93

’ 7 Date

(& tltle if on behalf of a company ov organlzatlon)
gl

OCT 19 1993
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Form 222
1-87

Page of STATE OF IDAHO Transfer No.-izgi
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 1 P ROVED
#/K:’reeﬂ g?‘v@@_
Name of applicant 7%%’?’“# /‘"’Z /; L3 Phone da 7l - 53/53
Post Office address 22 A L i ( _// /A A A B v, Zi0 £352/3.
A. PURPOSE OF TRANSFER

1. O Change point of diversion Bl Add diversion point(s) [J Change place of use

[0 Change nature of use O Change period of use g Other _
jf/ 7 » ,/ 7{ 7 -c’/// )

2. Describe the reason for the proposed changes _ L%y 4= UC 7§_€‘/ Lo e s T A Ll

/{Zﬂ///cfzf ,é"f'.z._.- A AR /_‘lc'“’} %(/ 27

£

’
I

B. DESCRIPTION OF RIGHT{S) OR PORTION THEREQF, AFTER THE REQUESTED CHANGE

. Right Number Priority Amount Nature Period of Use
(cfs/ac-ft) of Use,

4 .
202007 Lnt 12057 2% TreerFen At [ o A0/

.. . - o7 7,
5‘5/' 423?2— /;3 s .5._‘5 //?_"l} /f%z—i,/r, i 7/&/"/ /" to /6’_’5’9‘» //
,% A

to
to
2. Totat amount of water being transferred __Cf_a____ cubic feet persecondand/or —______ acre-feet per annum.
3 Source of water ﬁ/f‘ A /7774;“‘ tributary to
4. Point(s) of Diversion:
Lot Va Y Y% | Sec.| Twp. | Rge County Local name for diversion
\ | . e 7 4
w11 Al B/l Y A -e& e e Z— FrY //L'7/§
5. Lands irrigated or place of use:
NE V. Nw 1 W Y. SE V.
Twp. | Rge. | Sec . W % SW % . Totals
NEYINWY%|SWYU | SEWI NEU[NWYISWU | SE% INEW|NwWLISWYU] SEW [NEYXINWW | SW% | SEW
2 pse| 2 3 3¢ (3¢ 37 S
B o)
FJ - v ‘ ;G - ‘;‘ I
L
SF D 1 ] 739

o

Total acres __'~ AT




TransferNo

PART 1

‘Page of

8 General information

Description of diversion system d/} '{Lﬁr’ /m 7.’&5&(5 (L’f‘// /k d”‘d’u’/?‘(( C/lt‘”%é m.?zﬁ '7955‘/
Jlagne Gl whre. /7 w// //J‘c” e /,«A“ S Tl /ﬂ’(f Cc/d /’//ﬁﬂ
,@w/@h Y ,Zf@ Lol Koz /;?7{1 v cfstrie? Yoo g /?/ o)/ S (St Joren 2

L
Are the lands from whlch you propose to transfer the water right subject to any lhens, deeds of trust, mortgages, or

No. If yes, provide a notanized stalement from the holder of the lien, deed of

a

contracts? Yes

trust, mortgage or contract agreeing to the proposed changes

Describe the affect on the land now irngated if the place of use 1s changed pursuant to this transfer

d. Remarks:

. w//"/f’([ 54 746' ;J//u" c.,/ Sl 5///7?04/ Wc r_f—" 9 /%7:". (4/( //c M/’VZ
,z” fz%ché’m:j /'zw( léﬂc: i /2”//"@ C//d Js o Y S ta LU
f—/s(/,//f’/f 35 ‘/;4/: /7[/61 + /l: A

&

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

34-02332/07079

This 15 to certify that | have examined Application for Transfer of Water Rights No
And said apphcation 15 hereby APPROVED , subject to the fellowing linutations and conditions:

SEE ATTACHED SHEET FOR CONDITIONS OF APPROVAL.

Witness my hand this

CHIEF, WATER ALLOC




¢ é

CONDITIONS OF APPROVAL
Transfer of Water Rights
No. 34-02332/07079

The change authorized by this transfer shall be accomplished
within one (1) year of the date of this approval.

Failure to comply with the conditions of this transfer is
cause for the director to issue an order to show cause why the
approval of the transfer should not be rescinded.

Approval of this transfer does not preclude the opportunity
for review of the validity of the water right(s) in the
ongoing Snake River Basin Adjudication.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 34.

These rights when combined with all other rights shall provide
no more than 0.02 cfs per acre nor more than 3.5 afa per acre
for the lands above.

Prior to diversion of water under this transfer, measuring
devices and lockable controlling works of a type acceptable to
the Department shall be permanently installed and maintained
on each of the wells in a manner that will provide the
watermaster suitable control of the diversion.

The combined rate of diversion from these wells shall not

exceed 2.90 cfs. lu
Dated this l j day of , 199

. L

Chief, Water Alloc. Bureau’
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Page ‘ of - Transfer No

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
{Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1 Rigbht evidenced by-

a Decree No. Decreed to
in case of Vs,
dated in county of
b. License No 1ssued by the Idaho Department of Water Resources,
¢. Claim No. on file with the Idaho Department of Water Resources

L !
d. Transfer No. 32—/5[ /35/ 00 23 2EE 2. whieh produced this right

2. Attach a copy of last ye{‘s tax notice for the property to which the water right is appurtenant or gther documents which

show ownership. Label document as attachment A Check appropriate box below

. [J Tax Notice / O warranty Deed O other
3. né.ﬂ /EZ,; "

Source of water __cZriids tributary to

4. Date or prionty \/;g(/_ 70729 J ré;if?}/ /7 /L/_WQZ'J (3‘/-—2_’-3.32) /7 }//_ c,'-/ /S5
P .
{

5. Water s used for the following purpose

3 -WO,-/? i : ’ 7 ’ .
zmount L.l for =7 et %’f’\u purposes from ks to ":/’
(cis/ac-M) 3 ¥ L7235 352 L . 7/
amount 2. FE for purposes from < to fd
{cts/ac-t) !
amount for purposes from to
(cls/ac-ft)
- P
6. Total amount of water under nght / - cubic feet per second and/or acre-feet per annum.
7. Polint(s) of Diversion:
Lot Ya Y Y | Sec | Twp | Rge. County L.ocal name for diversion

v v 120 150 o] 2.7,

8. Lands irrigated or place of use:

NE ' NW Y SW % SE Y%
Twp. | Roe | Sec. Totals
NE%|NWY“|SWu | SEU] NEW]| NW L] SWY% [ SE% |[NE%]NWY ] SWY%| SE% [NEW |NW Y | BW % | SEY
20 |esz |2 3 |36 |3 137 /45

f”"‘»‘a-;-..._
L
L A WP BB
= v T a,
:

SEp 7 5 52
. Total acres /

9. Describe any other water rights used for the same purpose as described above ZZ’M{‘ ‘

T e .
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Transfer Na,

Page of
PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
{cis/ac-ft)
to
to

2. Quantity and quality of return flows and location of discharge:

3 Describe effects on other water uses resulting from the proposed change

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use
of the original right The information contained in this application is true to the best of my knowledge

~

/7\c e : (.-‘
+ /A//{/-)/:,.«, ‘f ﬂ/.-/

' (Sf/nature of Appllca;y:j/

| understand that any willful misrepresentations made In this appllcauon may result in voiding its approval.

ENLL T PTG P
IR / Pl 2 Fer
Subscrlbed and sworn to befare me this day of Pt iR - .19
- t'._'; . A .o o //
N = ‘.. f r - b r
- LTI I = = "L S
R A : (Notary Public)

NG e -
S
My commlSﬂet‘anpirQ; 1; M/// ZC), - A

/

FOR DEPARTMENT USE ONLY

Transfer contains pages and attachments
L rial
Received by ch)f‘i“’ Date/&’. I i 00 Protest filed by
)ff/(ﬂ (1";'.:: 3 o
Prelim. check by Fee ‘D¢ EOLY S
Receipted by Fod—" Date A’i?;) Ty [,
Published in &Miﬁﬁiﬁ%&@iﬁ;ﬁé@a@? Copies of protest forwarded by
Pub. dates _ &~ 7 £ /¥ - FO Hearingheldby __ Date _______
Watermaster recommendaltion requested on Recommended for O approvat 1 denial
T +
rec'd F - " by
wieier 1;,"*":-'
Copy of transfer sent to lien holder - T
.",f

SEP15 1992

i
¥
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE CF IDAHO

IN THE MATTER OF THE DIVERSION OF ) ORDER
GROUNDWATER BY RICHARD TUTHILL DBA ) TO
HILLCREEK PROPERTIES AND P.U. RANCH ) CEASE AND DESIST
)

The Director of the Department of Water Resources (department),
being charged with the duties of protecting vested water rights, enforcing
specific statutes of the State of Idaho and the rules promulgated by the
department, and being authorized to order the cessation of violations or
attempted violations of the provisions of the law relating to all aspects
of the appropriation and distribution of water, has investigated certain
diversions of water being made by or under the control of P.U. Ranch
(applicant). Based upon the Director’s investigation and his understanding
of the law, the Director makes the following Findings of Fact, Conclusions
of Law and Order:

FINDINGS OF FACT

1. On December 4, 1985, the department approved Transfer No. 3214
in' connection with licensed water rights 34-2332 and 34-7079. The
conditions of approval of the transfer required that "The rate of diversion
and annual volume of rights 34-7079 and 34-2332 when combined shall not
exceed 2.9 cfs or 435 acre feet per annum".

2. The water diverted under approved Transfer No. 3214 is from a
well located in the NWl/4Nwl/4 Section 21, TSN, R26E, BM, Butte County and
is appurtenant to land owned and/or operated by Richard Tuthill DBA
Hillcreek Properties and P. U. Ranch (applicant).

3. On October 18, 1989, the department issued Drilling Permit No.
34-89-E-085 to the applicant authorizing the deepening of the well
associated with Transfer No, 3214.

. 4. 1In May 1990, the applicant contacted the department and asked
if, the old well could be abandoned and a new replacement well could be
drilled in the same 40-acre tract or to use both wells if needed. The
department advised the applicant that he could do this under specific
circumstances.

5. On July 11, 1990, department staff observed that a second well
had been constructed and that water was being diverted from the old well
and new well at the same time. The combined rate of diversion from the two
wells as measured by department staff on the July 11, 1990 inspection

)

ORDER ~ Page 1 .
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exceeds the 2.9 cfs authorized by Transfer No. 3214.

6. The applicant has filed application for transfer no. 3705
which has been protested to add a point of diversion. The protested .
application is subject to an administrative hearing to determine whether to
approve the application or not,

CONCLUSICNS OF LAW
1. Section 42-351, Idaho Code, provides as follows:

"If the director of the department of water resources
finds, on the basis of available information, that a
person is diverting water from a natural water source
without obtaining a valid right to do so or is applying
water not in conformance with the conditions of a valid
right, then the director of the department of water
resources may issue an order directing the person to
cease and desist the activity or activities alleged to
be in viclation of applicable law or of any existing
water right",

2. The applicant is diverting more water than authorized by the
water rights represented in approved Transfer No. 3214,

3. The illegal diversion of the public waters of the state of
Idaho must be stopped or mitigated to prevent injury to other water rights,
to protect the water resources of the state and to assure that the
allocation and use of available water supplies takes place in an orderly
manner.

4. Section 42-352, Idaho Code, provides in part as follows:

"Any person who wilfully violates any cease and desist
order igsued under chapter 3, title 42, Idaho Code,
after the same has been served on that person shall be
subject to a civil penalty to be imposed by the director
of the department of water resources not to exceed one
hundred dollars ($100) per diversion for each calendar
day, following service of the cease and desist order in
which the illegal diversion or use of water occurs."

5. The Director should issue a Cease and Desist Order pursuant to
the authority of Section 42-351, Idaho Code.

ORDER

IT IS HEREBY ORDERED, that the applicant shall immediately upon
receipt of this order CEASE AND DESIST the diversion of water from wells in

ORDER - Page 2 AR



the NWl/4NWl/4 Section 21, TSN, R26E,BM. which is in excess of the rate
authorized by Transfer No. 3214.

7
DATED this [;5"'day of July, 1990.

ﬁ. KEITH HIGGINSON
Director

ORDER - Page 3



Form No 22 10/80 ' ‘ Transfer No. 3;“{'

Water Right No.

STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER leh’ﬁ! ;-

To Change the Point of Diversion and/or the Place of Use

‘Name of applicant ___#Hillecresk Progertjes - Phone __BA7~ i S
Post Office address % Richard Tyuthill -Ré—4, Arco, ldobo 83213 806
A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:
1
a. DecreeNo.__ _ __Decreedto
- (Name)
| ‘in case of Vs
dated in in county of
(Name of court}
b. License No. 34 70789 issued by the Idaho Department of Water Resources
¢c. Claim No. on file with the 1daho Department of Water Resources

2 Ifapplicantis notthe original holder of this right, explain how it was acquired and attach a copy of the deed

or other evidence of ownership of the land to which the right 1s appurtenant

3. Source of water __Ground waoter tributary to
4 Date of priority _Sept (7. (574

5. Water is used for the following purposes:

amount __2.76 cfs for __irrigation purposes from 4/1 to.___11/1

amount for purposes from —10

amount for purposes from to i

{month/day — both dates inclusive)
6. Total amount of water under night:  a. 2.76 cubic feet persecond
b. acre feef‘;/:g; annum

7. Location of original point of diversionis ___ NW v of N Y:of Section 21

Township . 3%  Range 26E _ B.M.,in Butte - County

Additional points of diverston, if any

B. Lands irrigated or place of use:

NE'% NWh SWY SE%
Twe. RANGE SEC TOTALS
MNEY: NWY SWi SE MHEY NWY SWY SE'Y% NE% NWY, SwWi | SE% NE% NW™ SWi SE%
SN 26£% 21 34136 39 36 145
I v#’
o
. ; s Total number of acres to be irngated _ 145 _

9. Deascribe any other water rights used for the same purpose as described above 34-2332

10 Toycmrknowledge has any portion of this water right undergone a pernod of five or morecons cgtwey %
of nonuse? no If yes, describe in item D, REMAF{KS i ijﬁ




€y
®

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. DecreeNo._____ Decreed to

in case of

{(Name}
Vs

dated in in

{

b, License No. __34-2332

county of

{Name of court}

issued by the Idaho Departmeant of Water Resources

Yol
¢.+ Cilaim No.

or other evidence of ownership of the land to which the rnight is appurtenant

Lo

4
—l

on file with the ldaho Department of Water Resources

It applicant is not the original holder of this right, explain how it was acquired and attach a copy of the deed

!

3. Sourceofwater ___Ground water

tributary to

4. Date of priority 5/6/1955

5., Water is used for the following purposes:
amount 2.90 for irrigation purposes from 1o
amount for purposes from to _L
amount for purposes from to _

{month/day — both dates inclusive)
6. Total amount of water under right:  a. 2,590 cubicfeet persecond
&Jor
b. acre feel per annum

7. Locationof original point of diversion is NW Yoof AW vaof Section 27
Township _3_¥ Range __<5& B.M., in Butte County
Additional points of diversion, if any

8. Lands irrigated or place of use:

NE' NWY SW% SE%
TWp RANGE SEC. TOTALS
ME™ | MW'% | SW% SEW | NE% Nwhe | Swv | SEY | NE% | NW'% W' | SEY { NE% Nwu | SW% SEY%
5N | 266 | 21 | 25 40 40 140 145
Total number of acres to be irnigated 145
9. Describe any other water rights used for the same purpose as described above 3470739

N

10. Toyourknowledge, has any portion of this water right undergone a period of five or more consecutive years

of nonuse? no

If yes, descrnibe in item D, REMARKS.




P OdN OF PURTION OF RiGi | QWNED BY APPLICANT (it the entire rignt 1s owned by the appligant,

omit part B). ‘
1. Amount of water a !._____q___ cubic feet per second
&/ar
b acre feet per annum

2. Point of diversion a * W, Section _—______Township
Range , B.M, County
Additional points

3. Place of use:

' NE% NWY T -1 SE% T
WP RANGE | SEC TOTALS
1 NEY% | NWY | SWh% SE% NEYa NW% SWi } SEn NEY% | NWW Swi | SEY NEY% | NWY | Sww SE%
{
Total number of acres to be lrrlé;ated !
C. DESCRIPTION OF RIGHT OR PORTION THEREQF, AFTER THE REQUESTED CHANGE
. 2.76=34-7073
1. General Inf ¥
© nformation 2.90-34-2332

a. Amount of water to be diverted c f.s. &for acre teet
b. Description ofdiverting works ___Watl, pump, open discharge tnto Moore Canal
c. Describe the reasons for the proposed changes

2. Change in point of diversion

Point of diversion NW Y N %, Section 21 Township 5N

Range 26E , B.M., Butte County

Additional points

\,
3. Changein place of use

a. Are there leins, mortgages, or contracts on the lands from which you propose to transfer the water

right which limit your authority to make the proposed change”? Yes No X . Ifyes, provide
N a statement agreeing to the proposed change from the hotder of the lten, mortgage or contract.

b. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer

Land will continue to be irrigated with decreed water from Big Lost

) River

* The rate of diversion under License 34=2332 & 34-7079 shall not exceed

that required _to effeiecently irrigate the tand. The mamimum votmﬁﬂ
:h sl

per year sh not exceed 435 acre feet or@cre feet pm% ,’;1?

'wm..u N



c. Uescribe the landsﬁutace of use to wrich the nynt wiil be t.tenuu. "
MNE" MW, SWY. SE% -
TWP RANGE SEC TOTALS
NE% | Nww | SWh | SE | NEW | NW% | SWw | SE% | NEW | NW% | Sww | SEW | NEY | NW% | swv | SE%
3 25E 2 36 136 | 36|37 145
[
' 145
Total number of acres to be irrigated
\
4. Describe any other water rights used for the same purpose as described abaove. __pone—
5. Draw a map indicating the new paint(s) of diversion and/or the new land to be irrigated. Show clearly the
land involved by section, township and range number.
RS5E
f { . F f 1 H ; I T v ]
i ] H | 3 H I
I N N NN U S !_____ i 1 I . |
: | ! ! Y R Y A
| I |
; TINY ! 5 l i ; : }
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— :--—.- ——-—l—--—— —//*—é_——‘——— --——‘ —————— ‘-——— l i
| : W% ! ! ! T T T
: / t I | | |
| ] ! ] i I | I
I ! I I i [ [
___I___ —_——t | ! | 1
{ ! ] I H—I -_"'__;“__—_"l___ —Ts T T
{ i ! | [ { 1 :
: ! I i I ! 1 !
| | { 1
|
: | | | | { : :
_____________l ______ o I | | ! 1
| I | m__-l—_““__"“——_——”—__ ____________
; I
I ! i | | ! : :
: ! [ | | I I !
L I [ 1 ] I 1 (
; I | ! 1 I | !
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! | I | [
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SCALE. 2inches.equal 1 mile Draw plan in ink

‘



D. REMARKS . .

wagter from the well wi [ ' ¢

be redirected into trne Qld U C cangls. After leaving the 8ig Lost River

irrigation district the wa¥er will be carried to the ploce of use through

— the Timber D
is in the SEUNEL Section 35 Twp 4 N R 25 EBM

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement

in use of the original right The information contained In this application is true to the best of my knowledge.
f 1} :

| understand that any willfull misrepresentations made in this appljcation may result in vepding s approval.
Vo ’ ’ 7(&1,( L 6‘-/147'5047‘1‘#
‘ a

1 (Signature of Applicant)

195

Subscr:bed and sworn to before me this _gz_day of

+

it

/ﬁarv Pubh?

My commission expires %/;

.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No. __S+-2332/7079

and said application is hereby APPROVED , subject to the following mitations and conditions:
1. The rate of diversion and annual volume of Rights 34-7079 and 34-2332 when combined
shall not exceed 2.90 cfs or 435 acre feet per annum. 2. No more than 2.90 cfs

- -of 435 acre feet per annum shall be injected into the Moore Canal. 3. The rate

of re-diversion from Timberdome Canal may be subject to a convevance 1055
assessment, 4. Approval of this transfer does not constitute a right to use
privately owned conveyance facilities.

I~

e TR
Witness my hand this day of December 19.85

Ch1ef Operations Bureau

Y FOR DEPARTMENT USE ONLY

Received by _@L Date ﬁ?' s 'f‘?f Protest filed by

Prelim, check by Kcﬁd Fee # o

Receipted by ( 7~ Date 5 E S YT

g’ubllshed in 23 jﬂf’éﬁ «:ik;ﬂ’ ' Copies of protest forwarded by

Pub. dates //D oY /7{”34’4’ : Hearing hetd by Date

Watermaster recommendation requested on Zi}/__ Recommended for approval denial
. : rec'd. by X2 Jim

A yrere ™
MIGRG: i
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State of Idaho

Department of Water Resources

WATER RIGHT LICENSE

License of Water Right No. 34-7079 Priority  Sept. 17, 1974  Amount 2.76 cis
THIS IS TO CERTIFY, that A, ETSEL MOSS

of Moore, Idaho » has comphed with the terms and conditions of Permit

No. 34-7079 issued pursuant to Application tor Permit dated September 17, 1974

and has submutted proof to the Department of Water Resources on March 24, 1975

that he has applied water to a bencficial use, an examination by the Department indicates that the works have a

cupauity for the diversion of 5.66 cfs of water from __ @ ground water source

tributary to . and that the perrmt holder has applied to a beneficia! use and

established a night to use water as follows

Beneficial Use Petiod of Use Rate of Diversion Annual Volume
Irrigation  from April 1 to Nov. 1 at 2.76 cfsand 435 acre feet or
3.0 af per acre
from to at cfs and
from to at ¢fs and
(both dates inclusive)

Subject, however, to the condition that no more than ¥ 2,76 ofs of water be diverted at any one time, and

that the amount of water so diverted and to which such nght s entitled and confurmed s for the purpose
aforementioned and 13 limuted to the amount which can actually be beneficrally used and shall not exceed

** 435 acre feet per year, smd waters to be diverted withun the NWiNW} of Sec, 21,

Twp. 5 N, Rge., 26 E,B. M, mn the County of Butte

Description and location of place of use:

NEW MWK SWi SE%
Twp. | Range Sec. Totals

NER| NWY SWi| SEl| NEW NWIA| SW| SE | MEY] NWYI SWia| SEW] NE| W% SWi] SEW

EN | 26E| 21 {3436 3936 145

Total number of acres ingated .._:l.-.'ii_

* The rate of diversion under this license and License No. 34-2332 shall not exceed
that required to efficiently irrigate the land.

** The maximum volume per year shall not exceed 435 acre feet, or 3.0 acre feet per
acre, when combined with License No, 34-2332.

A measuring device of a type approved by the Department shall be permanently
maintained as part of the diverting works.

NOTE: Modifications to or variance from this license must be made within the limits of Section 42-222, Idaho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.
The right to the use of the water hereby confirmed 1s restricted and appurtenant to the lands or place of use
herein described, as provided by the laws of Idaho.
Witness the seal and signature of the Director, affixed at Boise, Idaho, this /2. day of
August L1975
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Identification No

34 7079

Application No.

STATE OF IDAHO )
DEPARTMENT OF WATER RESOURCES e

z2.7¢ . APPLICATION FOR PERMIT

To Appropriate the Public Waters of the State of Idaho
(TYPE OR PRINT IN INK]

Name of apphicant A. Etsel Moss Phone _ 554-3041 _ _

post office address Box 102, Moore, Idaho - B )

Source of water supply___ground water _ _ ___ which s a tributary of —— —

a Location of point of diversien 15 __ NW V4 of  NW Vs of Sechion__ 21 Township__ 5N
Range_ 26K Bm _ Butte County, additicnal points of diversien if any ___

b If water s not consumed, i+ will be discharged into _ o atapontin__ Vs
of  _ ‘lsofSection_ ___ _ Township___ _ . . _ Range B M

Water will be used for the following purposes

Amount 2.76  for  Irrig. purpose frem Apr. 1 o Nov. 1 (both dates inclusive)

Amount___ _ for purpase from to

Amount for purpase from

«efs or acre-reet per annum
{both dates inclusive}

[cts or acre-feet per annum’

to {both dates inclusive)
lcfs or acre-feet per annum)

Total quantity to be appropriated

a

b

2.76 _ cubic feet per second and. or

acre feet per annum

Proposed diverting works

a

[

b Estimated construction cost 15 $

Well with 75 HP pump open discharge

Description of ditches, flumes, pumps, headgates, etc

(260")
Height of storage dam .. feet, active reservolr capacity acre feet, total reservor
capaciy acre feet, materials used in storage dam __
Period of year during which storage will ozcur to nclusive
Mo Dayl Mo Day!
Proposed well diameter s 18 nches; propased depth of well 1s __ 208 feet

Time required for the completion of the works and application of the water to the proposed heneficial use

is 57years

Description of propaosed uses

a

If water 15 not for irrngation N.A.

(1) Give the place of use aof water Y of V4 of Section_ __ Township
Range _. B M

{2) Amount of power to be generated hp under feet of head

131 List number of each kind of livestock to be watered‘ _

14}y Name of municopality to be served _ | Do g e OF number of families to be
suppled with domestic water L ! 33
"
ﬂ‘{r -
15) If water 15 1o be used for other purposes describe g

amaner T



b If water s for irrigation, indicate acreage tn each subdivision m the tabulahion below

S - S S
! NE? 4 NWTy SWta SE'G
TWP RANGE SEC T T T T TOTALS
NEVa i NWla SW1a| SEVa | NETs | NWla| SWia| SEVa | NEVa | NW1a) S5Wha ) SEVa | NEVa NW1g| SW1y| SEl4

I - i
i

58 | 26E | 21 [ 25] 40 40|40 1 145
|

145

Total number of acres to be wrigated —

¢ Describe any other water rights used for the same purposes as described above. =
License No. 34-2332 for 2.9 cfs for same ground

Applicant

? a Who owns the property at the point of diversion
. Applicant

b Who owns the land to be irrigated or place of use

¢ M the property i1s owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing

This application is to increase the diversion rate for this land to more

10. Remarks
adequately meet irrigation requirements,




Map of proposed project show clearly the proposed point of diversion, place of use, section number, township

and range number

11

{Applicant)

o

3
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BE IT KNOWN that the undersigned hereby makes application for permit Yo appropniate the public

waters of the State of ldaho as herein et forth

Scale 2 inches eqgual 1 mile




| e RV EEYES

Received by. %((/; Da?e__%)_/_?’iﬁ{' Tlme_l;:f,g'lb\__,g? o
Preliminary check byLT/C/ Fee $ 4-«.6‘ e

Receipted by/é Date 0// g #/-75...5‘?/
Publicatian prepared by_(¥3 Date _ﬁf//j/

Published mﬂ%ﬁlﬁé@;___‘
Publication dates ?0?4; ¥ //J.f"/(,/

Publication approved@ Date_@iﬁ‘ﬁ

Prionty reduced to .. Reason

Protests filed by

Copres of protests forwarded hy

Hearing held by Date

Recommended for  approval  denial @:@r

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This 15 to certify that | have examined Application for Permit to appropriate the public waters of the Stafs of
ldaho No . 34=7079__ , and said application 13 hereby__ APPROVED

1 Approval of sard application 15 subject fo the following limntations and conditions

a SUBJECT TO ALL PRIOR WATER RIGHTS

b Proof of construction of werks and application of wafer to beneficial use shall be submitted on or

hefore January 1 1980 80

¢ Other A measuring device of a type approved by this Department shall be
permanently installed and maintained as part of the diverting works.

(2) The rate of diversion under this permit and licemse no. 34-2332 shall

not exceed that required to efficiently irrigate the land.

2 Demal of said application 15 for the following reasons _

Witness my hand this %ay of _ Japuary ___ 19_175

Director
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DEPARTMENT OF WATER RISOURLUES
~ STAFF ANALYSIS -

Item Initdial Date
s 1/
(1) o~ /f G177
(2) a /o
(3 x4 £r
(4) or er
(5)
(6)
(7) rdd el
(8) . e
(9 ! ‘0
(10) P2 173
(12)
a» “DC 1Y/ 74
(14) 1t 7 (
$ 0

IR

(15)  District Z=

WA

NA

B Y4

Application No.

-7 Source
~  Point of Diversion
R County
- Quantity of Water and Period of Use
&
-

Description of Diverting Works
Time required for B/U of water

- Place of Use or Acres Jrrigated
7 Map
~__ Signature

~~ Fee
In form to receipt

Send Copies to:
Idaho State Health Department
Tdaho Fish and Game Department
_Bureau of Land Management

Request Special Use Permit from U.S5.¥.S.
Request Easement from B.L.M.
Request Information from Applicant

In form for advertising

Platted on Map No. L2l

Located within Water District Wo. A<

Critical groundwater area: vyes no &7

Groundwater levels:

Declining, -~ Stable, Increasing
+ 1
(comment) T ds ! S 20 F

. P
Other rights on the same place of use /yg.-Zﬂe 34-2532.

Comments: ‘f;/,‘(/“-wg Jeosto Frealoos /4—,» P o e THe 2y
el S n

Affidavit of Publication received(date) ! /A7
Final date for protests Cf%kﬁﬁdﬁz, /tﬁ: /gffb/

Protests received: vyes no

All requested information received from agencies or
applicant: ves no

Action recommended:

?M[Z{Praposed Priority

Reason for Reduction

L”/ﬁ;;suring device required

approval

b—*‘EEE attached sheet for other conditions of

__No special conditions for aprroval

B "2 Date

L 52w§éu*.

T i



Conditian >
@ The rafe of dwersion wder

“fhis rpem‘.f ad lcome ro 342332
shall nit exceed Hof r-efu:;'ecz’ fo

em};[em}/ fr'r-:T.f{G’ -ﬂ?e land.



®
Affidavit of Publication

Y, .
1,:?@ é:{jé‘./ C;.é zzamma@ the
Arco Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, ahd not in any supplement thereof,

for A .. consecutive weeks, commencing with

s

the issue dated —jjanf#-a. »5247;/5{'76/

and ending with the igsue dated @f&_;;i”,_. /5.7/{/
h 7 5 £

Subscribed and sworn to before me this

(;78; day of f

; =N

Residence: Arco, Idaho,
My comrission expires ... . X0 K. L, 1975_/

PUBLIC NOTICE

NOTICE OF APPLICATION
bFOR WATER PERMIT

Notice is hereby given that
A, Etsel Moss, Box 102, Moore,
Idaho has on 9/17/74 submitted
Application No, 34-7079 for a
permit to appropriate 2.76 cubie
feet per second of water from
a ground-water source by means
of well and pump within the
NWLNW3, Sec. 21, T. 5N, R.
26F, B.M., Butte County; to
be used from Apr. 1 to Nov. 1
for the irrigation of 145 acres
within the NENEY, NeNW,
Sec. 21, T. 5N, R. 26E, B.M.

If issued, this permit will be
subject to all prior water rights,
Protests against the granting
of the permit must be filed
with the Idaho Department of
Water Resources, 1515 Lincoln
Road, Idaho Falls, Idaho, §3401
on or before October 15, 1974.

R. KEITH HIGGINSON
Director

Published in the Arco Adver-
tiser, Arco, Idaho on Septem-
ber 26 and October 3, 1974,

WICROF e



IDAHO FALLS OFFICE

FRED 4 HAHN
KENT W FOSTER

i! LAW OFFICES
TOLDEN, KIDWELL, HAHN & CRAP

WEST ONE BANK
P O BOX 50130
330 SHOUP AVENUE

KEY FINANCIAL CENTER
702 W. IDAHO SUITE 810
BOISE, IDAHC 83702

RECEIVED
SLP 27 %33 w0 ™
BOISOIEIRE it i Wals Freovuions

AANDALL B REED
FREDERICK J. HAHN Il

[OAHO FALLS, IDAHD 83405
ROBERT E FARNAM
WILLIAM D FALER
STEPHEN E. MARTIN TELEPHONE (208) 523-0620 TELEPHONE (208) 343-0820
CHARLES A HOMER TELEFAX (208) 523-9518 TELEFAX {208) 343-8078
GARY L MEIKLE
GAYLE A SORENSON, P A
DONALD L HARRIS
MARIET TYLER
JOHN G SIMMONS, P A
ROBERT M FOLLETT
KUMEN L TAYLOR
JAMES K SLAVENS

RONALD D CHRISTIAN

ARTHUR W HOLDEN
{1877-1867)
ROBERT B HOLDEN
{1811-1971)
TERRY L. CRAPO
(1939-1982)
WILLIAM S HOLDEN
(1907-1988)

September 23, 1993

Jim Johnson, Water Rights Supervisor
IDAHO DEPARTMENT OF WATER RESOQOURCES
1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re: Transfer #3705/Water Right #34-02332 & 34-07079

Dear Mr. Johnson:

We are returning the Proof of Completed Transfer form
which you recently sent to our client. This transfer was
completed many years ago and very little has been done since
May 22, 1990, exzcept to reduce diversions.

Yours very truly,

Kent W. Foster

#7180.00/kep

14 2 T
” -'ﬁ?ﬁ%ﬁf
2 # g

0CT 19 1993

-
—am

bl et

T

T e
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State of Idaho ‘
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statchouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVFRNOR

Augqust 17, 1992 R. KEITH HIGGINSON
THHRECTOR

HILLCREEK PROPERTIES
% RICHARD TUTHILL
RT 1 BOX 447

ARCO ID 83213

RE: Transfer of Water Right Nos. 34-02332 & 34-07079

Dear Water Right Holder (s):
Enclosed is a copy of your approved Application for Transfer of

the above referenced water right (Transfer No., 3705) Be sure to
note any conditions of approval as listed on the second page.

Sincerely,

ol

OHNSON
te ights Supervisor

JJ:CZ

Enclosure
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STATE OF IDAHO
ARTMENT OF WATER RESOURCE

WELL DRILLER'S REPORT

State law requires that this report be filed with the Director, Department of Water Resources

S 1

USE TYPEWRITER OR
BALLPOINT PEN

¢

S

within 30 days after the completion or abandonment of the well.

i
1. WELL OWNER 7 WATER LEVEL
Name ﬂ d/, /&’? LCVI// Static water level _ S CJ _feet below land surface,
Flowing? U Yes [ No GPM flow
Address *44/&4 \444_/.-@‘ Artesian closed-in pressure P
- Controlled by [ Valve [ Cap (1 Plug .
Owner'sPermitNo 74 .8~ F -2 85 Temperature _OF  Quahty __ . r='—e
¥ B Describe artesan or temppralure-zé'nes below
ICH Y- TI01q
2 NATURE OF WORK 5 b . - 8. WELL TEST DATA
3Y- I3 /T 20y
lﬂﬁew well [} Deepened ) Replacement 1 Pump O Bailer Lt Arr O Other
O Abandoned (describe abandonment procedures such as
materials, plug depths, etc n lithologic log) Discharge G.P M. Pumping Level Hours Pumped
3. PROPOSED USE
1 O Domestic mlgation O Test O Municipal 9. LITHOLOGIC LOG
i W
I;i Industrial [0 Stock {0 Waste Dlsposalc.sr Injection Bore] Depth Water
O Other {specify type) Diam.|From| To Material Yes| No
| 2| 2| T L
4. METHOD DRILLED =2 7 g wed v LA il
‘4. o Y S S 1
Gtary O Air 1 Hydraulic D Reverse rotary VA ¢ i~ “i/L'“ et g L"/ £ =]
Cable ] Dug 1 Qther FL S| atoid L
5.:5/ 25 C’:ifwn_«.-z/ Cor e Ba Ly 2318 ».a..—..,ﬁ'
Yas /o9 garcicd ¢ [ oot _
5 WELL CONSTRUCTION G Aop | e e Lﬁ .’ ﬂdﬁgé,fm,{ el
Casing schedule: ms/teel (O Concrete O Other B n
Thickness Drameter From To T
2 inches __/é inches + /! feet e foet e - ]
inches _  inches _ feet _  feet T -
. _ inches _nches feet _ feet[— - -
~ inches __ﬁ__g::?y feet feet -
Was casing drive shoe used? es 0O No
Was a packer or seal used? E/Ye{ O No -
Perforated? Yes O No -
How perforated? 0T !Factory 0J Knife E’{orch T -
Size of perforation 2 #  inchesby & . inches e
Number From To T N T
‘ﬁ'j’ &£ _ perforations T feet A g feet
_ perforations feet feet -
_ perforations feet feet -
Wetl screen installed? {J Yes H'No 1 — ]
Manufacturer's name e T -
Type Model No o - T
Diameter Slot size Set from feetto feet — - fﬂlw G \‘}.P N
Diameter Slot size Set from feetto feet | el o ol “f
Gravel packed? (1 Yes @ No (I Size of gravel E S e ;nl X \L,
Placed from feet to e feet + TR N
Surface seal depth _ Matenial used in seal: [ Cement grout - 7 ““"’""”“&7}1 00T~ 940
O Bentonite O Puddling clay I . ,‘U":R o N
Sealing procedure ased. O Slurry pit  [J Temp. surface casing [ ﬁﬂ_%ﬁ—mﬂmiﬁlcnf Wb ¥ ater Resource
O Overbore to seal depth tastern District Office
Method of joining casing. [0 Threaded Welded (1 Solvent -
Weld T i ]
J Cemented between strata S
Describe access port o 10 P
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Department of Wates Respurcey

IN THE DISTRICT COQURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re the General Adjudication
of Rights to the Use of Water
from the Snake River Basin Water

System. Case No. 39756

The State of Idaho, ex rel. R. ORDER GRANTING
Keith Higginson in his official
capacity as director of the Idaho

Department of Water Resources,
Petitioner,

vs.

DICKCON, a California corporation,

TIMJON, a California corporation,

dba HILLCREEK PROPERTIES, and

RICHARD A. TUTHILL, dba P. U.

RANCH, LTD.,

Respondents.

L o N N N Ny ]

PRELIMINARY INJUNCTION

State of Idaho's Petition for Preliminary Injunction,
Granted. State's Request for Civil Penalties, Denied as

premature.

Phillip J. Rassier, Deputy Attorney General, State of

Idaho, appearing on behalf of Petitioner.

Kent W. Foster, Holden, Kidwell, Hahn and Crapo,
Falls, Idaho, appearing on behalf of Respondents.
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The petitioner, Idaho Department of Water Resources (IDWR)},
on January 31, 1991, filed a petition pursuant to I.R.C.P. 65(a)
and }e) seeking preliminary injunctive relief prohibiting
Respondents from diverting water in excess of an amount authorized
under two licensed water rights pending the issuance of a decree
adjudicating rights to both surface and ground water in the Big
Lost River Basin.

The parties thereafter having submitted the matter to the
court on stipulated facts and having briefed the issues, the ccurt
issued its Memorandum Decision on July 30, 1991, granting IDWR the
injunctive relief requested and denying as premature IDWR's regquest
for civil penalties for Respondents' wilful failure to comply with
the Director's cease and desist order. The Memorandum Decision
constitutes the court's Findings of Fact and Conclusions of Law in
this proceeding.

THEREFORE, IT IS HEREBY ORDERED:

1. Respondents are enjoined from making any further
diversions of ground water in excess of 2.9 cfs under their
licensed water rights, Nos. 34-2332 and 34-7079, from the Moss
wells, pending determination of Respondents' water rights in the
Snake River Basin Adjudication (S.R.B.A.).

2. To the extent Respondents may c¢laim entitlement in the
S.R.B.A. to more water than is allowed under their licenses, based
on a claim of appropriation by beneficial use, said claim will be
resolved in the S.R.B.A. after filing of a Director's Report.

3. Petitioner is authorized to take those actions reascnably

ORDER- GRANTING PRELIMINARY INJUNCTION - 2



necessary to cause the diversions from the Respondents'! Moss wells
not to exceed 2.9 cfs and to ensure that the diversions are so
maintained.

4. Petitioner's request for civil penalties for Respondents!
wilful failure to comply with the Director's cease and desist order
is denied as premature.

5. Each party shall bear its own costs and attorney fees in

this proceeding.

4L
DATED this 'KY day of August, 1991.

- O a0

DENIEL C. HURLBUTT, JR.
District Judge

CERTIFICATE OF MAILING
Té/{

The undersigned certifies that on the v day of August,

1991, she caused to be mailed, or hand delivered, a copy of the
foregoing ORDER GRANTING PRELIMINARY INJUNCTION to:

Phillip J. Rassier
Deputy Attorney General
State of Idaho

1301 N. Orchard

Boise, ID 83706-2237

Kent W. Foster

Holden, Kidwell, Hahn and Crapo

P. 0. Box 50130

Idaho Falls, ID 83405 R
/
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Department of Water Resgurces

IN THE DISTRICT CQURT OF THE FIFTH JUDICIAL DISTRICT QOF THE

STATE OF IDAHO, IN AND FCR THE COUNTY QF TWIN FALLS

In Re the General Adjudicaticn
of Rights to the Use of Water

from the Snake River Basin
Water System

The State of Idaho, gx rel.
R. Keith Higginson in his

official capacity as director

of the Idaho Derartment of
Water Resources,

Petitioner,
vs.

DICKON, a California
corporation, TIMJON, a
California corporaticon, dba
HILLCREEX PROPERTIES, and

RICHARD A. TUTHILL, dba P.U,.

RANCH, LTD.,

Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No, 239576

MEMORANDUM DECISIONM RE:
PETITION FCR PRELIMINARY
INJUNCTION

State of Idaho's Petition for Preliminary Injuncktion,

Granted.
Denied.

Phillip J. Rassier,

State's Request for Civil Penaities,

Deputy Attorney General, State

of Idaho, appearing on behalf of Petitioner.

Kent W. Foster, Holder,

Idaho Falls, Idaho,
dents.

Kidwell, Hahn and Crapo,
appearing on behalf of Respon-

Of s
fdjéh&;r
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BACRKGROUND

The Idaho Department of Water Resources (IDWR), seeks
injunctive relief prohibiting Respondents from diverting water in
excess of two licensed water rights pending the issuance ;f a
decree adjudicating rights to both surface and ground water in the
Big Lost River Basin.

On January 31, 1991, IDWR filed its petition seeking a
preliminary injunction pursuant to I.R.C.P. 65(a) and (e). The
Respondents filed a Motion To Dismiss or, in the Alternative, for
Change of Venue. After hearing, both motions were denied. The
parties subsequently advised the court of their agreement to submit
the issues on stipulated facts, which have been filed.

The issue presented 1s whether the Respondents may continue
to divert ground water in excess of two licensed water rights, Nos.
34-2332 and 34-7079. Decreed surface water rights belonging to
Respondents are not at issue here. Therefore, any argument on the
merits about their decreed surface water rights are not necessary
for the rasolution of the instant petition and will not be ad-
dressed.

FACTS

Water right License Number 34-2332 authorizes a diversion
rate of 2.9 cfs for use on 145 acres located in Section 21,
Township 5N, Range 26E, B.M., Butte County. (Stipulation of Facts,

No. 11.) License Number 34-7079 authorizes a diversion rate of

MEMORANDUM DECISION RE: PETITION FCR PRELIMINARY INJUNCW@' 2
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2.76 cfs for supplemental use on the same 1485 acres. However, it
includes conditions specifying that the total rate of diversion
under the two licenses {(Nos. 34-7079 and 34-2332) "Shall not exceed
that required to efficiently irrigate the land; and 2) the maximum
volume per year diverted under the license shallinot exceed 435
acre feet or 3.0 acres feet per acre, when combined with License
No. 34-2332." (Stipulation of Facts, No. 12, emphasis added.)

Respondents filed a transfer application in 1985 seeking a
change in the place of use of Licenses 34-2332 and 34-7079 under
I.C. § 42-222, On December 4, 1985, IDWR approved the transfer
(Transfer Number 3214) with the conditions that:

1. The rate of diversiocon and annual velume of rights

34-7079% and 34-2332 when combined, shall not exceed

2.90 cfs or 435 acre feet per annum.

2. No more than 2.90 cfs or 435 acre feet per annum
shall be injected into the Moore Canal.

3. The rate of re-diversion from Timberdome Canal
may be subject to a conveyance loss assessment.

4. Approval of this transfer does not constitute a
right to use privately owned conveyance facilities.

Stipulation of Facts, No. 16

Respondents neither contested nor appealed the conditions
placed on the transfer (Stipulation of Facts, No. 15) and fully
acknowledge timely service of a copy of the transfer and conditions
{(Stipulation of Facts, No. 24).

In October, 1989, Respondents applied to IDWR for a drilling

permit to deepen the "Moss well" which was the source of water for
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both licensed rights. IDWR issued Drilling Permit Number 34-89-E-
085. Respondents subseguently decided to drill a new well rather
than deepen the existing "Moss well". IDWR advised Respondents
that their drilling permit (No. 34-89-E-085) co;ld be used to drill
a replacement well but required that the o0ld well be abandoned.

IDWR further advised that if use of both the old and the new wells
was necessary to provide the authorized diversion amount, a
transfer application to add the second point of diversion would be
required.

On May 22, 1990, Respondents filed a transfer application
to add the second point of diversion. This application is bheing
held pending the resolution of this case or Respondents' decision
whether or not to abandon the old Moss well. (Stipulation of
Facts, Nos. 21 and 22).

The record further shcws that Respondents filed two claims

in the Snake River Basin Adjudication (S.R.B.A.) for rights to

divert water from the Moss well, at 362.5 acre feet per annum or

$11

2.3 acre fezet per acra., (Stigulaticn of Facts, Nc. 25; Appendix,
Exhibit A & B to Petition for Preliminary Injunction). Subseguent-
ly, Respondents filed amended SRBA claims for rights to divert 5.66

cfs from the Moss well rather than the 2.90 cfs authorized by

Transfer Number 3214. (Stipulation of Facts, No. 28). The

amended claims increase the irrigated acreage from the Moss well

to 264 acres and the annual volume of consumptive use to 924 acre

i
’5“‘ f :‘5 )
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feet per annum, or 3.5 acre feet per year. The amended claims were
filed as accomplished transfers under I. C. § 42-1416A. (Appendix,
Exhibits A & B to Petition for Preliminary Injunctign.)

In addition to the amended claim, Responéents simultaneously
filed a new claim for 2.34 cfs, reflecting a claimed expansion of
the amount of water authorized to be diverted from the Mess well
under License Nos. 34-2332 and 34-7079, declaring an April 1, 1980
priority date. (Stipulation of Facts, No. 29.) Respondents now
assert that this new claim for 2.34 cfs is in error and that the
correct amount should be the difference between the approximate 6.9
c¢fs they claim was historically produced by the Moss well and the
5.66 cfs set forth in their amended adjudication claim. (stip-~
ulation of Facts, No. 29.)

on July 2, 1990, Respondents advised IDWR of their intent
to divert a total of 8.0 cfs from both the Moss well and the newly
drilled second well (Moss wells). (Stipulation of Facts, No. 30.)

On July 13, 1990, IDWR issued a cease and desist order
preonibiting Respondants frem diverting water frem the twe wells in
-excess of the.2.9 .cfs authorized by Transfer Number 2314. (Stipul-~
ation of Facts, No. 16 & 34.) Respondents did not, and have not,
complied with the cease and desist order from the date of issuance.
(Stipulation of Facts, No. 35.)

Under I. C. § 42-352, IDWR further prays for an orderx

against Respondents for a c¢ivil penalty of up to one hundred
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dollars ($15b) per diversion for each calendar day following
service of the cease and desist order on July 14, 1990. (Petition
for Preliminary Injunction, P. 6, paragraph 24.)

Injunctive Relief ’

IDWR seeks a preliminary injunctien pursuant to I.R.C.P.
65{a) and (e). The Department alsc alleges entitlement to the
preliminary injunction under I. ¢. § 42~231, 42-351 and 42-1805(9).

Respondents challenge IDWR's entitlement to injunctive
relief on two procedural grounds. First, they question the ability .
of IDWR to seek such relief as a part of the Snake River Basin
adjudication. Respondents allege that an action for injunction
short-circuits the S.R.B.A. process and promotes piecemeal ad-
judication of water rights. Second, Respondents argue that the
preliminary injuncticn would destroy, rather than preserve, the
status quo as it exists for the water rights in guestion and that
the state suffers no injury if this dispute awaits rescluticn as
part of the S.R.B.A..

IDWR possesses well-definsd respensibilities and avthority
over the -appropriation of ground water in Idaho. (Idaho .Ground
Water Act, I. C. § § 42-226~42-~237(h)). The Director of IDWR is .
required to, "do all things reasocnably necessary or appropriate to
protect the people of the state from depletion of ground water
resources contrary to public policy expressed in this aAct." I. C.
§ 42-231. The Director is required to sue to enjoin the illegal

[;.ef
d,ﬂ
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opening or excavation of wells or join in any action that might
result in depletion of ground water resources of the state in a
manner contrary to the act., I. C. § 42-237(f). Similarly, the
Director may issue cease and desist orders ané subsequently seek
injunctive relief for illegal diversien from a natural watercourse
or a ground water source. I. C, § 42-351.

In this action, the Director seeks to enforce the cease and
desist order previously issued against the Respondents by this
court's entry of a preliminary injunctien.

Injunctive relief to enforce IDWR cease and desist orders,

under I.R.C.P. 65(e), has been approved in Idaho. Olson v. Bedke,

97 Idaho 825, 555 P.2d 156 (1976). This court will, therefore,
analyze the request under I.R.C.P. 65(e).1

This c¢ourt finds that IDWR is entitled to an injunction
under I.R.C.P. 65(e)(l) because it appears the Department is
entitled to the relief demanded, and such relief is required to
restrain Respondents from continuing to divert water in excess of
their licenses. Further, it is fzund that under I.R.C.P. 65(e)(2)
the continued diversion of water by.Respandents in excess of their

licenses constitutes irreparable injury to the state because it is

' 1t should be noted that the Department also asserts entitle~
ment to injunctive relief under I. C. § 42~351(5) which sets forth .
an entirely different burden of proocf than I.R.C.P. 65(e). Because
IDWR 1s entitled to relief under I.R.C.P. 65(e), this court
declines to address the conflict between I.R.C.P. 65(e) and I. C.

§ 42-351(5). bt
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an act which directly contravenes state water law and the express
terms and conditions their licenses.

IDWR has the right to seek injunctive relief either as a
part of the Snake River Basin Adjudication or in an independent
action in Butte County. This court has previously ruled that where
a water user has filed a ¢laim in the S.R.B.A., they become a party
in that action. Where acts surrcunding an S.R.B.A. claimed water
right are sought to be enjoined by IDWR, it is entirely proper for
the relief to be sought in the S5.R.B.A.. The S.R.B.A. neither
changes nor terminates the Director's responsibilities over the
appropriation of ground water in the state of Idaho. The Director
must proceed to enjoin illegal diversion; and, where the trans-
gressor is a party in the S.R.B.A., jurisdiction lies with this
court to entertain the Director's petition.

To include such injunctive actions in the S.R.B.A. does not
create piecemeal adjudication. Notwithstanding the S.R.B.A., the
Director has a right to seek this relief. Whatever the outcome of
the actien for injunction, the water clzimant still procesds with
its claim in the S.R.B.2A. One advantage 1o .having Jinjunctive
actions in the S.R.B.A. is the avoidance of possibly inconsistent.
rulings which may occur if the ccurt in the usual county of venue
hears the matter.

This case is not unlike that of State ex rel. Tappan ¥v.

Smith, 92 Idaho 451, 444 P.2d 412 (1968). There, a petition was

¥
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filed for an injunction against landowners to stop withdra:E)of
ground water from a well. Respondents in that action had previous-
ly filed an application for change of point of diveEsion and place
of use. That application was pending whiie the petition for
injunction was litigated. BAs part of the injunctive action, the
trial court attempted to adjudicate the application. The Supreme
Court found it was error for the trial court to attempt such an
adjudication while it still could be heard by the agency. Similar-
ly, here, this court may entertain a petition for injunction, not-
withstanding the pendency of Respondents' S.R.B.A. claim. That
claim will be fully resolved following the filing of the Director's
Report and any subsequent Objections and Responses. While Respon-
dents argue that a decision on this injunction may dispose of all,

or part, of their S.R.B.A. claim, the situation is no different

than that in State ex rel. Tappan. Therefore, the court clearly

has the authority to procsed on the Director's petition in this
case.

Raspondents further argue that infunctive relief is improper
because it would .destroy .rather than preserve the status gquo..
Respondents argue that the status quo is represented by their
claimed thirty-year diversion, which exceeds their licenses. This
court finds that the status quo is represented by the lawfully
licensed quantity of water Respondents may divert. Therefore, to

allow them to divert in excess of their lawful water right would
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constitute a change in the status quo. Prese}vation of the status
queo requires Respondents to divert no more water than that to which

they are lawfully entitled under their licenses.

-

Respondents! Water Richt

The critical issue in this case is the quantity of water to
which Respondents are entitled from what has been called the Moss
wells., This issue can only be resolved after determining the
quantity of water to which Respondents are entitled under the terms
of their twe licenses, their approved Transfer Application and
their S.R.B.A. claim to additional water as an expansion of use
pursuant to I. C. § 42-141s6.

Licensed Right Nos. 34-2332 and 7079 and Transfer
Application No. 3214

Respondents purchased the Moss well in 1985. Tweo licensed
rights had been issued prior to purchase. Licensed right No. 34=
2332, issued in 1959, was for 2.9 cfs to be supplemental to a
decreed water right for the irrigation of 145 acres. Licensed
right No. 34-7072, issued in 1975, was for 2.76 cfs for supplemen-
tal use on the same 145 acres. This second right (34-7079) was
conditioned on the holder not drawing more water than was necessary
for the irrigation of the 145 acres up to a maximum of 435 acre
feet between, or in combination with, water right No. 34-2332.

The approved transfer application No. 3214, issued in 1985,
was to cover the requested change in place of use of water taken

under rights 34-2332 and 34-7079. Respondents' Transfer Applica-
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tion requested only that their rights, in combination, were for 2.9
cfs, up to a maximum of 435 acre feet. In granting the transfer
application, IDWR attached certain conditions, including: 1) the
combination of water taken under rights 34-2332 and 34-7079 would
not exceed 2,9 cfs or 43% acre feet; 2) no more than 2.9 cfs or 435
acre feet could be placed into the Moore Canal; 3) the rate of
rediversion from Timberdome Canal may be subject to a conveyance
loss assessment; and 4) approval of the transfer did not constitute
a right to use privately owned conveyance facilities.

Further evidence of Respondents' water right exists in their
claims filed in the Snake River Basin Adjudication. Claims No.
A34-07079 and A34-02332 relate to the Moss wells and only claim
362.5 acre feet of water. Respondents have amended these claims
and now claim 924 acre feet for the Moss wells under the accompli-
shed transfer statute, I. C. § 42-1415(A). Another amended claim
for the Moss wells claims an expansicn cof use for the two licensed
rights, Nos. 34-2332 and 34-7079, for a total of 5.6 cfs.
Noﬁwitbstanding these licenses, the trinsfer applicaticn and claims
and amended claims in the §.R.B.A., Respondents were gdiverting a
combined rate of 8.0 cfs from the Moss wells in the summer of 1990.

In reviewing its licensed rights, transfer application and
original S.R.B.A. claim, Respondents argue that IDWR and the
documentation pertaining to these rights is all wrong. Respondents

claim that they were mistaken when, in Transfer Application No.

MEMORANDUM DECISION RE: PETITION FOR PRELIMINARY I%}ON - 11

%,

i



3214, they only requested a diversion rate of up te a maximum of
435 acre feet. Respondents vehemently argue that IDWR was incor-
rect in placing conditions on Transfer Applicat}on No. 3214,
restricting it to a combined diversion rate of 2.9 cfs or 435 acre
feet. 1In fact, Respondents have gecne so far as to say that this
restriction constitutes an illegal taking of their property,
.nééQg;§§€§§g§;;iéﬁg—§&eﬁ-bhﬁt the Transfer Application granted to
them exactly what their application regquested. Finally, Respon-
dents claim that they were wrong when they mistakenly filed their
original S.R.B.A. claims for these rights requesting 362.5 acre
feet.

Respondents' water right for the Moss wells is governed by
the two licenses which existed in 1985 when they purchased the
original well. Right 34-2332 was limited to 2.9 cfs. Right 34-
7079 was restricted to 2.76 cfs on the condition that in combina-
tion with right 34-2332 no more than 435 acre feet would be

diverted. Transfer Application No. 3214 contains the same restric-

13

ticns. Respendents clezarly understocd this in making the Transfer
AAppiicatinn in the first place because they only filed for those
amounts. Respondents now assert that not only were they mistaken
when they filed the Transfer Application, but their failure to
notice the restriction when the application was approved was an
oversight and one which any applicant, and every applicant, was

likely to make. This is simply not credible.
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Respondents' Transfer Application” clearly evidences an
intent to request a change in place of use of a right to 2.9 cfs
or 435 acre feet, which they were_allowed to divert under rights
No. 34-2332 and 34-7079. Respondents never saw an error- in the
conditions in the Transfer Application and never proceseded with an
appeal of or challenge to these conditions. Respondents have used
the water out of the Moss wells continucusly since the transfer
application was approved, a period of now over six years without
dispute. And even when filing a claim in the S.R.B.A., Respondents
never claimed the right to divert water in excess of the original
two water rights governing the Moss wells. The amended S.R.B.A.
claims were only made after the instant dispute was raised by the
Department of Water Resocurces.

This court finds that Respondents' right to divert from the
Moss wells is governed by Water License Nos. 34-2332 and 34-7079,
as well as Transfer Applicaticn No. 3214. This right is limited
to a combined diversion rate or 2.9 cfs or 435 acre feet per annum.
Respondents’ clzix that ths lizenses c¢r approved Transfsr Applica-
tion with its.conditions were in error or constitute a taking of
its property are without merit.

Expansion of Use Under I. C. 42-1416

Respondents also claim in this action, and in one amended
claim in the S.R.B.A., that the gquantity of water which they have
diverted from the Moss wells has been expanded to approximately 8.0

4&
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cfs under the expansion of use statute, I.. C. § 42-1416(2).
Respondents have suggested that raising this issue is premature in
light of the pendency of the Snake River Basiq. Adjudication.
However, in determining IDWR's entitlement to a preliminary
injunction, this court must determine that the Department is likely
to prevail on the issue of the amount of water Respondents can
divert form the Moss wells. The answer to this is certainly clear
with respect to the licenses and Transfer Application discussed
above. However, to determine the likelihecod that the Department
will prevail, the expansion of use issue must be addressed.
I. C. § 42~1416(2) provides, in pertinent part:

In any basin-wide adjudication, the following shall
apply:

(2) Expansion of the use after acquisition of a valid
unadjudicated right in violation of the mandatory
permit requirements shall be presumed to be valid
and have created a water right with a priority date
as of the completion of the expansion, in the absence
of injury to other appropriators.

The issue presented is whether the term "expansion of the

usa" mean

]

an increase in the quantitv of water diverted. Applying
the rules of statutory interpretation, this court answers the
question emphatically in the negative;

The law governing statutory interpretation is well settled.
The court must first look to the four corners of the statute and
give plain, ordinary and common meaning to its terms. Effect must

be given to every word, clause and sentence in order to implement
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all provisions of the statute and to avold rendering any portion
inoperative, superfluous, veoid or insignificant. Ordinarily, the
language of the statute is conclusive, and a pre§umption exists
that the plain words of a statute express the intent .of the
legislature. It is this legislative intent which governs the
court's interpretaticn of a statute. Sweitzer v. Dean, 118 Idaho

568, 798 P.2d 27 (1990); Credit Bureau of Lewiston-Clarkston, Inc.

v._ Tdaho First National Bank, 117 Idaho 29, 784 P.2d 885 (1989);

Roe v. Horrer, 90 Idaho 22, 408 P.24 161 (1965).

Here, even 1if the term "expansion of the use" could be
considered ambiguous, no legislative history exists which sheds
light on its meaning. Neither party, nor the court, have found any
definition or statement by the legislature for this term nor do any
cases exist construing the statute.

The plain language of I. C. § 42-1416(2) allows a water user
tec claim an "expansion of fhe use" of a validly existing water

right that has yet to be adjudicated. "Use", when used as a noun,

[

hag been defined as: "continued or repeated exercise or employment;
a method or manner of using something; habitual or customary
practice and accustomed or usual procedure". Webster's Third New
International Dictionary (1990).

The word "use" appears several places in Idaho water

statutes. I. C. § 42-101 speaks of providing for the "use" of

Idaho's waters and recognizes and confirms the right to the "use"
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of any water in the state. It further provides that right to the
"use" of public waters which will be or have been allotted or
beneficially applied, and the r%gbt to continue the "use" of any
such waters shall not be denied. I. C. § 42-108 and- 42-222
contemplate that a parson may make application to change the point ~
cf diversion, period of "usa" or the nature of "use" or, within
limitations, transfer water to other land. I. C. § 42-~1416(A)
allows a person entitled to the "use" of water to make a change in
peint of diversion, place of "use", period of "use" or nature of
"use" of all or a part c¢f the water. Significantly, I. C. § 42-
1416 (A) (2) states that,

To the extent that the provisions of this sectiocn and

§ 42-1416, I. C. are both applicable toc the same

water right, the two sections shall be applied

conjunctively, if possible, but this section shall

not be construed to limit the provisions of § 42-

1416, I. C.

All of these provisions engage the term "use" in the context
of every aspect of a water right except the quantity of water.
Expansion of use may very well include changes in the point of
diversion, place of use, period of use and the nature of the use.
This is consistent with the common meaning of the term "use" where
it describes the method or manner ¢of using something. The common
meaning of the word “use", however, does not include the object

being used. It only covers how it is being used. The same is true

of the statute here.

MEMORANDUM DECISION RE: PETITION FOR PRELIMINARY INJ'U@ {;- 16
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"Expansion of the use™ as that term is used in I. C. § 42-
1416 does not mean an expansion of the amount of water te which a
user is entitled. To hold otherwisg would be contrary to existing
Idaho water law. Such a change in Idaho water law 1s so sig-
nificant that it 1is presumed the legislature would have clearly
stated such an intenticn if it existed. Unless the legislature
specifically and unequivoecally includes the right to increases the
quantity of water to which one is entitled under I. C. § 42-1418,
this court will not engraft such an interpretation onte the
statute.

Respondents! claim to 8.0 c¢fs per annum from the Moss wells
under the expansion of use language in I. C. § 42-1416 is without
merit. Therefore, Respondents' right to divert water from the Mecss
wells remains 2.9 cfs or 435 acre feet per annum under the terms
of its licenses and transfer application.

Esteoorel

Respondents finally contend that IDWR should be estopped

. =
Zrom sssking injuncitive relizf hecause of{prior representationg it
“__________‘_—‘_‘_‘-_

made to water users.

The Director notified water users in the Big Lost River
Basin of IDWR's policy for water management, pending a deter-
mination in rights in the S.R.B.A.. These letters and memoranda
were sent in February, April and May, 1990. The May 7, 1990,

memorandum states:

MEMORANDUM DECISION RE: PETITION FOR PRELIMINARY INJUNCTION - 17
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Various uses of water without a valid recorded right
have been brought to my attention during the past
year. IDWR's response has beenh to issue administra-
tive orders to "cease and desist" use of water if
either no water right is of record with the Depart-
ment or if the only recérd is an unapproved applica-
tion. This continues to be IDWR's policy where no
valid right to use water is evident, and IDWR will
seek injunctions and civil fines as necessary to
enforce the administrative orders.

Stipulation of Facts, No. 26.
Recognizing that some rights in the basin had changed either
because of authorized expansions under I.C. § 42-1416 or changes
in point of diversion under I.C. § 42-1416A, the Director notified
claimants that:

IDWR will not seek to prevent use of ground water

where the right to use the water is based upecn a

claim unless:

(1) The claim is cbviocusly without merit because the

use clearly did not commence prior to the required

dates or the use was obviously expanded after the

statutory deadline.

(2) The rate of diversion exceeds the rate of the
right which is claimed is expanded or transferred.

(3) Documented evidence exists that the claimed use

by itself cor in conjuncticn with the use -of other

claimed uses is directly and significantly injuring

anctiher valid right or rights.

Stipulation of Facts, No. 26.

Respondents argue that these statements by the Director
should estop IDWR from proceeding in this court for injunctive

relief, arguing that the Department is committed to wait for the

MEMORANDUM DECISION RE: PETITION FOR PRELIMINARY INJUNCTION - 18



resolution of Respondents' water right in the Snake River Basin
Adjudicaticon.

Reviewing the conditions set out in the Directorts letter,
it is clear that condition number 2 fully applies. As such, the
Director is following through with his announced policy by seeking
an injunctien in this case. As this court has already found,
Respondents! diversion from the Moss wells exceeds the rate set
forth in their two 1licensad rights and transfer application.
Therefore, Respondents' claim for estoppel 1s denied.

Civil Penalties

IDWR requests civil penalties be assessed against Respon-
dents under I.C. § 42-352. This section provides that tﬁe Director
of IDWR may impose a civil penalty against anyone who wilfully
violates his cease and desist order. The statute also allows the
Director to seek court enforcement of such penalties.

IDWR's Petition, however, discloses that the Director has
not imposed a civil penalty against Respondents. Therefore, this
urt lacks jurisdictisn to enforce or set a civil penalty under
I.C. § 42~352. The reguest is premature and is denied.

CONCLUSTION

Respondents' diversion of nearly 8.0 cfs from the Moss wells
clearly exceeds the 2.8 c<fs or 435 acre feet allowed under their
licensed rights and under the terms of their transfer application.

Their increased rate of diversion is not an expansion of use under

MEMORANDUM DECISION RE: PETITION FOR PRELIMINARY INJUNCTION - 19
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I.C. § 42-1416. This statute in no way allows a water user to
expand or increase the gquantity of water diverted under a wvalid
unadjudicated water right. Respendents' diversion of water in
excess of thelr right is also in contravention of the cease and
desist order issued by IDWR.

Pursuant to I.R.C.P. 65(e)(l), a preliminary injunction
shall issue prohibiting Respondents from diverting water from the
Moss wells in excess of thelr licensed right. IDWR has established
that it is entitled to the relief demanded. The Respondents shall
be restrained from continuing to divert from the Moss wells in
excess of thelr rights.

To the extent Respondents are claiming entitlement in the
S.R.B.A. to more water than is allowed under their licenses, based
on a claim of appropriation by beneficial use, said claim will be
raesolved in the S.R.B.A, after filing of a Director's Report.

IDWR's request for civil penalties for Respondents' wilfull
failure to follow the Director's cease and desist order is prema-
turs and denized.

This Memorandum Decision constitutes the court's FPindings
of Fact and Conclusions of Law herein.

Counsel for the Petitioner shall prepare an order reflecting
the court’s decision, submitting coplies to counsel and the court
for review and entry.

IT IS SQ CORDERED. - .

i,

f, %

.1 TR

AE] #:’ﬁ 'w‘?.“
I gy
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DANIEL C. HURLBUTT,| JR. ™
District Judge

-
DATED this S>C~ day of Tuly 1991,

CERTIFICATE OF MAILING

The undersigned certifies that on the 5Cﬂjﬂ day of July,

1991, she caused to be mailed, or hand delivered, a copy of the
foregoing MEMORANDUM DECISION RE: PETITION FOR PRELIMINARY INJUNC-
TION to:

Phillip J. Rassier
Deputy Attorney General
State of Idaho

1301 N. Orchard

Boise, ID 83706-2237

Kent W. Foster

Holder, Kidwell, Hahn and Crapo
P. O. Box 50130

Idaho Falls, ID 83405

{
Y
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34-7477

/J %@) Sy &w dl“é( 12,/990

NOTICE

THIS WATER RIGHT HAS A CEASE AND DESIST ORDER IN THE.CEASE AND

DESIST FILE. C & D # 3¥-pp002_




_‘ .IER-DEPARTMENT MEMO —- |

7/13/90
FROM Sharla DATE /13/
r0 File 34-7079

SUBJECT Cease & Desist

See file 34-2332 for misc. drilling permit copies, correspondence, etc.
leading to the cease & desist order dated 7/13/90.

pueparti MED

oep 15 1992

il SIGNATURE



March 9, 1990

P.U. Ranch

c/0 Tony Bailey
Rt 1, Box 447
Arco, IP 83213

RE: INQUIRY - 34-2512, 34-2332 AND 34-7079
Dear Mrc., Bailey:

As a result of your inquiry to Norman Young of this office, I have
researched your water rights of record. This research has involved two
phone calls to you, several calls to our Idaho Falls office and a
computer search for adjudicaticn claims which may have been filed in
either the name of P.U. Ranches or Hillcreek properties.

I have located licensed rights 34-2512, 34-2332, 34-7079 and
approved transfer 3214 which involves rights 34-2332 and 34-7079,

I have not been able to locate any pending applications for transfer
or any adjudication claims. 1Is it possible that your attorney has not
yet filed your adjudication claims?

Without the proper data to review, I can not respond to your
inquiries. At this point, I suggest you contact Harold Jones of our
Idaho Falls office to be sure that proper adjudication claims have been
filed. Once I have copies of the adjudication claims, I am willing to
further research your water right questions.

I will not be available from March 12 through March 16, 1990. When
I return, however, I can be reached at my direct phone number which is
327-7955.

Sincerely,

L. GLEN SAXTON, Chief g5 *‘gg
Water Allocation Bureau %;‘g‘;n -

c: Harold Jones sEpl'& ﬁq@

Norman C. Young

i

-

— et



. . INTER-DEPARTMENT MEMO — 1

Sharla DATE 12/5/85

FROM

File 34-7079 '

TO

Trans. 3214

SUBJECT

See file 34-2332 for all correspondence regarding the above referenced transfer.

MICROFLIED

SIGNATURE




FW!N -,

August 13, 1975

Re: Peruit tio, 37-7072

A. Etsel Moss
Box 102

Hoore, ID 03255
Dear Mr, Moss:

Enclosed herewith is a copy of the water license 1ssued on the above referenced
permit,

Sincerely,

BOBBY D. FLEENOR
Chief, Hater Rights

BDF:rb

Enc.



July 30, 1975

A, Etsel Moss
Box 102
Moore, daho 83256

Dear Mr. Moss:

A representative of this Department has made an examination of the works covered by
your Permit No, 34~7079 and has found the following:
Quantity of water diverted: 5.686 cfs Source: ground water

Amount of water that can be recognized as beneficially used under
Kdaho law: 2.76 cfs

The maximum volume per year shall not exceed 435 acre feet, or
3.0 acre feet per acre, when combined with License No, 34-2332,

Point of diversion: NWiNw3}, Sec. 21, Twp. 5 N, Rge. 26 E,B. M,

eficial use: Irrigation of 145 acres within the NSNEZ (70) and
NENW1 (75) of Sec. 21, Twp. 5 N, Rge. 26 E, B. M,

Priority date estahlished: Sept. 17, 1974

H you domst concur with these findings please contact us within 10 days, otherwise a
water license will be issued as set forth above.

Sincerely,

BOBEBY D. FLEENOR
Chief, Water Rights

. BDF:DR

be: Eastern District Office



DEPAMENT OF WATER ADMINISTAION
FIELD REPORT

1. MName of permit holder A. Etsel Moss

_ Box 102, Moore, ID

Postoffice address _ _ ' Phone

Person to contact L ___ Phone

2 Source of woter supply Groundwater [+] Surfuce water | |

{iname spring, stream, etfc.)
Tributary fo

3 Water will be used for the following purposes

Amount  2+76 g for ___irrigation
AF/Annum {nature of use)
m v
Perod of User from . _ Apr. 1 to . Nov. 1 5 o
{mo,-day) inclusive (mo -day) g g
o] =
= a
Amount _ ¢ fs for__ o
- . AF/Annum (nature of use) & w
CT
Pericd of Use from . - to =
{mo -day) inclusive (mo -day) B
7
Amount ____ cts for _ _ =
AFAnnum {nature of use} |
Period of Use: from ____ to
{mo -day) inclusive (mo clc:y]
Other uses o .

4 Total amount to be appropriated

Max Rate of Diversion 2. 76 cubic feet per second and annual volume —_ AFJAnnum

5  Location of Point(s) of Diversion

Township SN NS, Range__ 268 Ejw, B.M, Secton__21 | Subdwision_ NW 14 E‘w__‘,h,m

County
Township___ N/S, Range.__ . _ E/W, BM, Section_____, Subdivision______ ba ___ 14,

County
Township_ NJS, Range__ E/W, BM, Section_ . Subdiviston— W V4

County

Other Points of Diversions _ R

Description of diverting works _'LS_h_p‘umtc:\171_113-_c:-:-1.'3Lﬁgr ZOD—deep—welL,—SQ——t& wat—er——zp-lewate
dlj:nh_s;zs_tam

Measuring device required  ves [, no [ |

6 Llands to be irngated or place of use

‘ NEt, NW1L SWla SElq
TWP |RAMNGE SEC - TOTALS
j NE4 ‘NW"A'SW‘M 5E13 | NEVa LNW‘Q SWha | SE14 | NE1a NW4 |SW14 | 5E14 NEL: NWy | SWG | SELs
= — } T : = = }
SN 26E | 21{25 |40 . 401 40 . I 145
¥ : —
)
1
145

TOTAL ACREAGE
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paTE OF exam __ YIR Y 22, 1975

ACREAGE
Found ; 45
Recommended / 4 oyl
Irngation Requirement 2. O Ac Ft{Ac
USE
Irrigation Q= c.fs V= AFAnn. from /Q-;O / to _ﬂzo_Q_L_
Domestc Q=__________ c.fs. V=__ AFAnn. from to
Livestock Q=_________cf.s. V= AFfAnn. from to

Is water co-mingled? yes_g no.

Nafme source: M

twp __ NS Rge____ E/W,B.M, Sec . Sub Va Va
County
Exchange? ves no I/
Name source exchanged with:
twp.____ NJS, Rg E/W, B M., Sec , Sub Va Va

County
Point of injection;

wp._ DA NIS, Rge X € _Ew, BM., Sec. 2 | _, sub_ 0 () Vo 0L s Bette

County

Point of exchan?g —
twp._ DA NS, Rge 2 E_Epw, B, Sec_ ! Sub G v Wy Borolte.

County

Ve f

’ - 2873 ”
Total Q@ measured 5 é é C 7[5 - Method of measurement _(I‘_&_SLLMDQ rSh#i ‘\[
Total Q recommended ‘; 7‘ C]LS eter No Type. Condition &&-[—_CAMC(M

¢ .

Total V recommended -

Recommended Amendments

PD

Place of Use

Other

None _2<,

MEASUREMENT CALCULATION.
LBOLY boudl = 5 Ll ofs
-~ 2.0 Lic 34-23:2
2, 7 Lo

SYSTEM DESCRIPTION. = _ ‘
GE 75 Hp SerHTVI6/6128 wiode! SgézaYXCqu

" Chen dis hawvyg & N L O {5 2, e /o box.. Give el &0
i1 4F l‘)ﬂ{' ‘ll i En () y (2 d AL e ed J i-‘ . 74 | A1 &
{V] 4 anak :‘ d L] m b T €, G, Onin
(hAY De. Qumped hYD DO KE g - 1Ly /] D143 € .’_,, it 25580,

REMARKS

SL{&*/@m % (_.Mrf SA{»—QM) E):_(, /J 6‘%&2/ Nioss

(Jooe L% :efgé.gez méz Qzﬁﬂg Catral amnd T8fens sl
70 tANbe, s T o S A /U L€ 2/ .

brioy (Lo, F4-2332 2.Gck /45 Pec.

Examiner’'s Signature : %w(ﬂd Date M\S
Checked by __ (Xeee/rhon M—f—‘. bote_fhcee 3 (775~

Approved by Date




April 2, 1875

Fe: Permit No. 34-707%

A. Ttsel Mozs
Yox 182
Moore, ID 83255

Dear ¥r. oss:

We acknowledge receipt of the affidavit submitted as proof of beneficial use for the
above referenced permit.

Before a license can be issued, a field examination must be made by a representative
of this Department. We cannot tell during which part of the irrigation season this

examination will be made, however, our examiner will try to contact vou at the time

he makes the exam so that you may show him the system.

If you have any questions concerning the field exam, please contact our District Office
in  Tdanho Falls.

Sincerely,

D. Darlene Reich
Water Rights Supervisor

DDR:JG



D J

£\ Identification No.
MAR 24 1975 ‘. '/k/ Permit No. 347079
Department of Water Resourc
25
Eastern District Otfic g STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

PROOF OF APPLICATION OF WATER TO BENEFICIAL USE

1. 2} Name of Permut Holder A. ETSEL MOSS

b) Post Office Address BOX 102 MOORE ID.
2. Permit Number _34=7079

3. Date of Priority that you are prepared to establish  9-17-74

4. a) Source from which water was appropriated GROUND WATER

b) Location of the point of diversion: NW ] N 1%, Section _ 3]
Township 5N ,Range 26E Boise Meridian, Other points of diversion:

3. a) The amount of water and use io which the water has been applied:

Amount __2.76 cfs for _ Iyrigation purposes from Ap, | 0 _Nov. 1 incl.
(cfs and/or acre-feet per annum) (Month-Day) {Month-Day)
Amount for purposes from to incl.
(cfs andfor acre-feet per annum) {Month-Day) {Month-Day)
Amount for purposes from to incl,
(cfs and/or acre-fect per annum) (Month-Day) {Month-Day)

b) Total amount appropriated 2.76 cfs cfs andfor acre-feet per annum

¢} Describe how and by whom measurement of rate of flow or amount of storage was made and the qualifications of the
person making the measurement: Irrigation District

6. Ii the means of diversion and conveyance are owned by someone other than the Permit Holder:
a) Give the name or description of the canal, ditch or other works by which the water is conducted to the place of use:

b) Describe the agreement or understanding by which you take water from the works:

7. a) Briefly describe the works for diverting and conveying the water to the place of use, (if from a subterranean source,
give the pump size, motor size, size of well casing, depth of well; if from surface water, give brief description of diversion
structure and/or canal or ditch) 75 hp. Motor 18 in. casing 200 ft. deep well 50 ft.

to water. Private ditch system

b) Describe the type and size of measuring device which you have installed at your point of diversion:
Parshall flume

¢) Give well driller’s name and address and the date the well was completed: Cushman 1955

8. If for other than irrigation, describe the beneficial use to which you have applied the water and the place of use:

= vy

Exam wm#’ﬂﬂ(—“ﬁ >
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9. Irrigation uses: describe the lands jrrigated by giving the acreages irrigated within each 40 acre subdivision:

T R SEC. NEY NwWY SWii SEY TOTAL
NE¥s NWY: SWik SEW | NEY NWW SWi SEY NEW NWWH SWY SEW]| NE% NWW SWia SEW
SN {26E Y 21 25 ) &40 401 20 45
Total number of acres irrigated 145
10. Remarks:

The above information is a true statement of the extent to which the above numbersd permit has been developed.

2
m@ 9 S TS5 é_z é@ﬂ/zzﬁéi
(Date) (Signature)

State of 2 {PAHO )
) s
County of foumggfg_e )
t4
Onthis 2 day of MaecH , 19775, personally appeared before me

the signer(s) of the above instrument, who duly acknowledged to me that he {she) (they) executed the same.

2 e

Notary Public residingat = 274/, + 0440

My commission ¢xpires ;,5 (ﬁfg 2 5



January 24, 1975

A. Btael Moss

Box 102

Moora, Idaho 83255

Dear Mr. Moss:
Enclosed 1s a copy of your approved Application for Permit Wo,., . . We direct
your attention to the conditions of approval as listed on theq&nzaﬁ?page.

Be sure to note that a specfal condition requiring you to install and maintain a
measuring device at your point of diversion has been placed upon your permit. We
are enclosing 2 letter deseribing different types of measuring devices accepted by
this office.

Sincerely,

BOBBY D, FLEENOR
Chief, Water Rights

LT

BDF: jfr

Enclosures
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INTER-DEPARTMENT MEMO == 1

Ron Carlson paTe January 9, 1975

Beb Fleenor

SUBJECT Application for Permit No. 34-7079

I am still not completely happy with the letter of justification submitted by the

Would it be possible to make this permit conditional to the method of

1rrlgat10n? I suggest that the conditions of approval be:

d”,«lﬁ’. ~The_aghroval-ef This permtt—Ts only Forshe boarder irrigatien—oé-the-landsdEatribed

,,pw"

2
%ﬂ“’
%@'

in the application.

Any transfer of this right to other lands will cause the priority date to be
advanced to bear the date the appl cation for transfer was filed with the Dept.
A measuring device of a typ pro ed by by this Department shall be permanently
installed and maintainedy a of the diverting works.

Proof of benefjicial use submitted to the Department on or before

el cios% MCAOFLMED =

SIGNATURE



UNITED STATES DEPARTMENT OF AGRICULTURE
SOIL CONSERVATION SERVICE

1/22/75

EQE@@WE@*

To: Mr. Ronald Carlson JAN 8 1975

Dept., of Water Administration Department o7 w,
Tdaho Falls, Idaho 83401 D,-st;‘;’gi;i?’“s

This letter is in reply to our telephone conversation on
Mr. Etsel Moss's request for additional water.

Ag 1 stated before, I believe that one additional I.M.T is
needed by Mr. Moss. You have requested that I include some info-
rmation on intake rates and percolation rates. Since these 2 factors
are about the same, I will try to give you an idea of the intake
rates, The intake rate for the average soil on the Etsel Moss farm
is about 3.00 inches per hour, while the intake rate for an average
loam s0il is about 1.00 inch per hour, Mr. Moss has narrowed his
width of borders from the average in this area of about 60 feet
to widths of 34 feet, this has helped his irrigation efficiency
greatly. Probably the greatest problem of getting higher irrigation
efficiency is the length of runs. While Mr. Moss's length of runs
are as long as 1600 feet (well within the S.C.S specifications) he
could get greater efficiency by cutting them to shorter lengths.

Also if he converted to sprinkler, I'm sure he wouldn!t need the add-
itional water,

Under his present method of irrigating I believe that the
additional one I.M.I that Mr. Moss has requested is justified.

Sincerely
L7

James Re S3talnaker
District Conservationist
Soil Conservation Service
Arco, Idaho 83213

PR R

B

wrvsme MCROFILMED



December 17, 1974
RE: Application for Permit No. 34-70Q72

Mr., A. Etsel Moss
Box 102
Moore, Idaho 83255

Dear Mr. Noss:

Your applicaticn ‘fo. 34-7079 has been advertised and is now realdy for final action.
Because the Iand you nrovose to irricate under this new appropriation is alrendy
covered for a full ioeh rer acre under Licepse Yoo 3473700, wvou rmet 7 3 1T the
need for this additional water. v fustifvins we mean calculations which censilder
such perameters as seil tvyee, percolatioun vates, ~nd length ~fF ronm.  IF yea coamer
get the SCS or other soil experts to male these necessary calculations, or subriit
other information that would be adequate teo determine thiz needed diversior vate,
we will have no cholce but to deny this application for permit.

If we have not received this justification by the 16th of January, this apsliecation
will be forwarded to our Boise Office with the recommendation that it he depdied br
the Diraector,

If you have any cuestions, please feel free to contact this cffice.

Very truly yours,

RONALD D. CARLSON
Acting District Engineer ?55

RDC:cw
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FXRONGOORNDOINUENIY. RESOURCES

October 15, 1974

L3

Re: Application for Permit No. 34-7079 Moss

~~-The Arco Advertiser
Box ncn i
Arco, ID 8321

5N:Gent1emen:

Would you please submit an affidavit of publication and certified bill in
o connection with the above referenced application. The legal notice was to

ave been published in your paper on September 26 and October 3, 1974,
! A pap :
— '

. Your cooperation in this matter is greatly appreciated.

Very truly yours,

_ 'RONALD D. CARLSON
~Acting Disttict Engineer -

RDC:MB -
MICROFILMED
o 00T 231882
. 2"
1




QPTIONAL FORM HQ 10

5010-104 .’ ‘
UNITED STATES WOVERNMENT @E@EHWE {UI

Memorandum

o. 2 134

TO < Depertusrt of YWaser séministretinn DATE: 11/36/7%
F Djép rimht {;Jf Water Resources
Eastern District Qffice
FROM

“James Re Dtzelnaxer

SUBJECT: Btwel WWoss:
“hi=s is in reuvly to your telephone cell on th-
DLy N E
regu=it hy tlsel Mcaa.
I have no aoncrzste data on hou nuch aaditional
water 18 necded bt T owovld z2stinate that orns adiitional
Tdako minnrs inch would be oneugh rith hig present

irrisation syartom.
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James Hd. otainzker
Diztriect Conservationiss
Joll Conaservation Jervine
sreo, Iharo
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UNITED STATg DEPARTMENT OF AGRICULTURE
SOIL CONSERVATION SERVICE

10/5/74

Mr. Forman C. Young
Digtrict Itnrineer

Dept. of Water Adm.

Idaho Falls, Idaho 83401

Mr. BEtsel Moss has requested a letter be written recarding
extra water for his larde

Mr. Mosz has soils that are 10 %o 20 inches deep to gravel.
These solls reguire more than one inches of water o irrigate
using present irrigation methods. Thess soils have high intake
rates, and use 2 1ot of water., Hdis river water righis are nnt
very good, which means that in most years after July, he will

depend on pump wster totally.
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~ James Stalnaksr
Distriect Congervatiionist
Soil Comservation Service
Arco, Idaho
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X RESOURCES

September 20, 1974

Re: Application for Permit No. 34-7079 Moss

Arco Advertiser
Box ncn
Arco, ID 83213

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a gallev proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any corrections, we will
notify you before the first publication. If you cannot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill.

Very truly yours,

RONALD D. CARLSON

A ict En .
cting District Engineer Bill submitted 40 - 3o -7 by AB

RDC:MB

Enc: Legal Notice (1)



NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that _ A, Etgel Moss, _Box 102
Moore, Idaho

has on 9/17/74 submitted Application No.

for a permit to appropriate 2,76 cubic feet per second

of water from a ground-water source

by means of well and pump

within the NWaNW%, Sec. 21, T. 5N, R. 26E, B.M., Butte County;

to be used from Apr., 1 to Noy. 1

for the irrigation of 145 acres

within the _NLNF, WaNW:, Sec. 21, T, SN, R. 26E, B.M.

If issued, this permit will be subject to all prior water rights. Protests
against the granting of the permit must be filed with the Idaho Department of
Water Resources, 1515 Lincoln Road, Idaho Falls, Idaho, 83401 on or before

October 15, 1974

R. KEITH HIGGINSON
Director

Published in the Arco Advertiser, Arco, Idaho

on September 26, and OQctober 3, 1974.
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