11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township
and range number.
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aw- Affidavit of Publication
JAN 131974
S STATE OF IDAHO
Department of Water Resources o

Eastern District Office County of Custer

1, [IARSARE [HARES  the

PuBLrsheg
of The MACKAY MINER, a
weekly newspaper of General Cir-
culation published weekly and en-
tered in the Post Office Mackay,
Idaho, continuously since Febru-
ary 6, 1906, do solemnly swear
that a copy of the motice, as per
clipping attached, was published
weekly in the regular and entire
issue of said newspaper and not in

any supplement thereof, for -

consecutive weeks
commencing with the issue dated

e,  2¢ , 197/
and ending with the issue dated

7

rj/yz(-m LA Ii/.( f‘&A/{f.{/

Subseribed and sworn to before

me this 5 day of

L

e, 1975

fbpece Lot~

Notary Public




Form 219 FE@EW
6/86 STATE OF IDAHO J,‘“J

DEPARTMENT OF WATER RESQOURCES
BENEFICIAL USE FIELD REPORT MAY 0 8 1991

A. GENERAL INFORMATIQN Permitqqg_am—-—";lm ﬁmgﬂ'ﬁﬁumﬂ
1. Owner: T@\I\V\ %)OLQQ_‘PS Phone No. M—
Current Address: 12O . 00w ‘{q?) Macr AY m—_wsf
2 Rocompanisl iy dtean.  Pawsars EXAM. DATE: __ 1~ 1[~S )
Address: Phone No.
Relationship to Permit Holder: SA e

3. Source: Mﬂ% tributary to U&Lmjp_r_m\%g_r__

B. OVERLAP REVIEW

1. Other water rights with same place of use:34-2 (477

O Copies Attached

2. Other water rights with same point of diversion: 34 - 2\47

[J Copies Attached [0 Copies of Field Exam's Attached

C. SYSTEM DESCRIPTION a

1. Diversion System Diagram: Indicate all major components and distances between components. Indicate weir '
size/ditch size/pipe i.d. as applicable. O Alternative diagram attached

5.
Kirps,,.
T o N S , Jwiﬁ 79 B
2. [Z(Copy of U.S.G.S. Quadrangle Attached B/Aeria! Photo Attached ' '92
Showing location(s) of point(s) of diversion and (required for irrigation of 10 acres or more).

lace(s) of use (required).
Photo of Diversion and System Attached
(required for all but single household domestic groundwater, and stockwater.
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Complete the following map by showing land and point of diversior: as proposed by this amendment.

Show 40-acre subdivisions, townships, ranges and ditches.

X
\\\BM 59};

vater \
] ()
- = 2N S ]
R
YUY 0 )
< NS

de

Scale: 2 inches equal 1 mile.

That no one will be injured by such change, and that such change will be made at permit holder’s own risk.

Signed at 2;&36 4 ’f//) , this _g_fday of

FOR DEPARTMENT USE ONLY C ooS5¥%3
Preliminary check by ﬁ _ Fee=$%20.00 Receipted by @p Date Q/gé?
Publication preparedby  Date - AR o ) Published in e

Publication dates

ACTION OF THE DEPARTMENT OF WATER RESOURCES

, of the Department of Water Resources hereby
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> <
& State of ldaho (&
Department of Water Resources &

(@

&

WATER RIGHT LICENSE X

WATER RIGHT NO. 34-07088 (&

&

Priority: December 22, 1974 Maximum Diversion Rate: 0.20. CFS &
Maximum Diversion Volume: 28.5 AF <

(&

This is to certify, that JOHN L. POWERS ¢
P.O. BOX 493 $
MACKAY ID 832510000 has complied with the terms and conditions<

of the permit, issued pursuant to Application for Permit dated December 17, 1974; amd?
has submitted Proof of Beneficial Use on September 6, 1988. An examination indicates<
that the works have a diversion capacity of .200 cfs of water from: :

SPRING tributary to BIG LOST RIVER

source, and a water right has been established as follows:

BBV WG G OGO OO LOOYOY

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME

Y

IRRIGATION 04/01 to 11,01 0.20 CFs 28.5 AF

LOCATION OF POINT(S) OF DIVERSION: Lot 2(NENWNE), Sec. 32, Township 07N, Range 24E
CUSTER County

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES  TOTAL
07N 24E 29 SESE 5 5
32 Lot 1(NENE) 2.5 Lot 2(NWNE) 2 4.5
Total number of acres irrigated: 9.5
CONDITIONS /REMARKS :

1. The maximum diversion volume is defined as the maximum allowable
volume of water that may be diverted annually from the source
under this right. The use of water confirmed by this right is
limited to the amount which can actually be beneficially used.
The maximum diversion volume may be adjusted to more accurately
describe the beneficial use or to implement accepted standards
of diversion and use efficiency.

This water right is appurtenant to the described place of use.

This right is subject to all prior water rights and may be

forfeited by five years of non-use.

4. Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

5. A measuring device and lockable controlling works of a type
acceptable to the Department shall be permanently installed and
maintained as part of the diverting works.
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PAGE 2 State of Idaho C
Department of Water Resources :’

WATER RIGHT LICENSE S

WATER RIGHT NO. 34-07088 .

CONDITIONS,/REMARKS : Y

6. Use of water under this water right will be regulated by the :
watermaster of State Water District No. 34. (

7. Any cleaning by mechanically or hydraulically powered equipment 5

shall require prior approval by the Department.

8. No cleaning is authorized if the flow from the spring is 0.20 cfs
or greater and must be discontinued when the flow from the spring
exceeds that amount.

9. Any retaining wall constructed around the spring excavation must
be approved by the Department prior to its construction.

10. The depth and dimensions of the spring excavation existing in
1982 shall not be increased by more than six inches at any point
or in overall lateral dimension.

This license is issued pursuant to the provisions of Section 42-219, Idaho Cods‘/
Witness the seal and signature of the Director, affixed at Boise, this 2/ 777
day of D E CEAMALEAR , 197/

Acting %o &;ﬂtﬁw—éoméfec

I

i 9 LIENAP ERATERA R NS /R EALY CALY C A o Lt g BT O R E L0 00 T Ch b Chylh ENAL SAAY GAT AT VAL L, AN A A A A
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» ¢

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF PERMIT NQO. 34-7088 IN THE
ORDER OF REINSTATEMENT
NAME OQF JOHN L. POWERS

WHEREAS, the Department issued the above-captioned permit with the
condition that proof of construction of works and application of water to bene-
ficial use (proof of beneficial use) be submitted on or before September 1,
1988; and,

WHEREAS, the Department notified the permit holder by certified mail
that proof was due and instructed the permit holder of the steps to be taken to
submit the proof of beneficial use; and,

WHEREAS, on September 1, 19588 the permit lapsed for failure of the per-
mit holder to submit proof of beneficial use; and,

WHEREAS, Section 42-218a of the Idaho Code provides that a permit may
be reinstated upon a showing of reasonable cause within sixty days of the date
of lapsing; and,

WHEREAS, the permit holder has provided a reasonable showing why the
permit should be reinstated by submitting proof of beneficial use on September
6, 1988;

IT IS, THEREFORE, HEREBY ORDERED that Permit No. 34-7088 be REINSTATED

and the priority advanced‘%ecember 22, 1974,
Dated this lg day of October, 1988.
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b Far] 0ttice Use Oniv

Farm 237 L | L

Fad Receives P50 OO

03{36 ‘(;EP 06 1988 Dats ) -
Receipt # 9 473

STATE OF IDAHO Den ' . Receipt DY

’ artment of Water Resourcasew i swea by

DEPARTMENT OF WATER RESOURCES Sent to regia

FROOF OF BENEFICIAL USE

The I|daho Department of wWater Rescurces will consider this form as a statement that the permit holiderts) hRas
compieted aill deveiopment that wi!l occur under this permit and Tthat water has been applied according to T e
provisions of the permi® for the beneficial use(s) described below., This form mist be accompanied by 2 licensa
axamination fee or a complated fisld examminaticn report prepared by a certitled watar right sxaminer who “as Jean
appointed by the department,

rermit von _ 3 4= TOHE T
Nome(s) of Permit Holder: S’QJ%Z)}’P ,;7.#? _C,/;?Z/ﬁf”paﬁ/) -
Post Otflcs Address: /ggﬁ{é”:f 7&5’%’? m{ﬂzxfdéfw {‘l’/_i/\-‘ y_—
TolapnonuNe‘./ :PX“,‘?:,).;P
Source of Water: f#zlff}// -

’ 7

Extent of Use:

Domestic (number of houssholds) Stockwater (number and type of stock)
» ﬁ'_ "
irrigation /Z 4!&2 ,_{ LL (acres) Qther/Remark
/
Total rate and/or voiume for which proot i3 submitted oy & cts agro=foar
Show the dats water was first divertsd and bensficially used under this permit: [%&ﬁ’f. /? il
p-»
Measuring Device: Required? &Yes N Fee enciosed § 6—/) - "
instal led? ;_{-(s Mo (Ses License Examination Fee Scheduis)

Flow Msasurewent Porr: Required? __Yas luo
Instaliad? __ Yes No

Person to confacf to accompany the Department representative during the fisld examination:

s Lo Foaztie L SN fe 3TEY

{Name) {Telephone Number)

D fry 45 FHpds ey it £ 7257

ey

/ (iddresh "

3
The above Information s a2y true statament of The sxtent to which the above numbersd :
I relinguish any undeveiopsd portion of the permit to the state of Idaho, ;

../ o
M (’2/7/, £ e NOV 22 1988
Cate, i

re of Pgrmf Hnlder {and titie, 1+ appropriate}

»
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Form 204 ‘ For Office Use Only
4/86 $15 FEE Receipted by Z/?‘Z
3 STATE OF 10AHO Date __//- - Y
DEPARTMENT OF WATER RESOURCES Rec
; %
L REQUEST FOR EXTENSION OF TIME
Eastetn wistrict Offica To provide additional time in which to submit proof - pav * 0 1986

of beneficlal use for a water right permit

Department of Water Rescurees
The ldaho Daparfmenf of Water Resources will consider this form as a request that the permit holder(s) be granted

an additional period of tIme in which to complete development of a water right under the provisions of Sectlon
42-204, idaho Code,

Permit Mo, _ 0+~ TOKY

Name(s) of Permit Holder: o\ L. I huoevs

Post Office Address: Gen, Delijeny Hacl(_aj T &32s
Telephone No. __ K8 ~3359

Date Proof is Due: I AIQLL[ qu_f

Describe what work has heen complated toward the development of thls water right: &Cauﬁfqu {)‘F
{This must be fi!led cut! If no work has been completed, show "none",}

?[fﬂ?

Costing §_ D0

The permit holder(s) has been unabls to complete the remainder of the work for the folfowing reasons:
Z//?qa?gcﬂn C‘UJ7[ Sty oF ﬁaré&g Syl have Coa? orce 'jpe/m:f
/)é/dﬂé‘f 7% ///,M ca L/Q{;k

Permi+ holder(s) request an extension to / /4)3(;/ L 19 qz /%/ A At

(1 yr, minimum} (STgnature)#
*|F OTHER THAN PERMIT HOLDER,

FEE: $15,00 ﬁggy "”i‘*‘" e ~ » ' POWER OF ATTORNEY MUST BE SUPPLIED,

NUV 2% JY4ACTION OF THE DEPARTMENT OF WATER RESOURCES

!
i

1T 13 HEREBY ORDLRED that the above request for extension of time be APPROVED and the time within
which to supmit proof of beneficial lise is extended to September 1, 1988, IT IS FURTHER
ORDERED that_ihh_Perm1t be conditioged as follows: Prior to diversion and use of water
under this permit shall install a measuring device acceptable to, the

Director. t“
o ot c% ,ﬁ&.uu éwt ~
Signed this day of November , 19 87 ,

Chiet, Uperations Bureau
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESCURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT NO. ) MEMORANDUM DECISION
) AND

34-7088 IN THE NAME OF JOHN L. POWERS ) ORDER ON REMAND

)

~

L.

&

On December 17, 1974, John L. Powers submitted an application for
permit No. 34-7088 to the Department of Water Resources (IDWR). Following the
required publication of notice, the City of Mackay filed a protest against
approval of the application. A hearing was held to consider the matter on
September 19, 1977, and a Memorandum Decision and Order approving the permit
with conditions was issued on March 8, 1978 and amended on April 26, 1979. The
decision was appealed to the District Court of the Seventh Judicial District,
and on June 17, 1981, the court issued a Memorandum Decision and Judgment
setting aside the IDWR order approving application for permit No. 34-7088. The
matter was remanded to IDWR for a more precise definition of the works author-
ized to develop the spring area that constitutes the source of water for the
application, or the imposition of a condition implementing the excavation depth
caution contained in the IDWR order.

A stipulation was entered into on September 29, 1981, between the
applicant, protestant, and IDWR detailing the procedure to be followed in deter-
mining the nature of the works authorized. On October 5, 1981, the applicant
filed a proposal for excavation. On October 22, 1981, the protestant filed a
response to the proposal for excavation. On November 1, 1981, the protestant
requested that a hearing be set to consider the matter of the proposed excava-
tion. On February 17, 1982, a hearing was held in Idaho Falls to consider the
matter of the proposed excavation. The applicant, John L. Powers, was present
and represented by Michael D. Crapo and Kent W. Foster, attorneys at law. The
protestant was represented by Oval L. Caskey, Rowsel El11is and Ted Springer,

attorney at law.

Arguments were made on the issues of:
1. Permissible depths to which the spring could be cleaned and the
methods to be allowed in the cleaning of the spring.

A

0\%’ 2. The need for measurement of the rate of flow from the spring.

&



Agreement was stipulated on the record to the following:

l. The spring excavation as it existed in both depth and lateral
dimensions at the time of the hearing was adequate and satisfactory
to both parties.

2. Monuments will be placed under the supervision of IDWR to reference
the depth and lateral dimensions of the excavation.

3. Department employees are authorized to enter the property of both
applicant and protestant as needed to administer application
34-7088 and any permit subsequently issued.

4. That the following are part of the record:

Stipulation -- procedures on remand -- dated 9/29/81.
Proposal for excavation -- dated 10/5/81.

Response of protestant -- dated 10/22/81.

Applicant's reply -- dated 11/1/81.

Request for hearing -- dated 11/1/81.
Negotiation letter from Michael Crapo -- dated 1/15/82.

S — s i
M o0 o
e Mt e St o S

5. Waiver of a proposed decision for the hearing on remand.

Synopsis of Arguments:

APPLICANT: The present maximum depth of the spring is about 4 feet. Although
the present dimensions are adequate, the precise maintenance of existing dimen-
sions during necessary cleaning of the spring will be impossible. The applicant
would Tike the latitude of deepening the excavation to as much as 5 feet deep
using a backhoe, shovel or hydraulic pump methods.

He would like the right to build a retaining wall of permanent mater-
ials to reduce the need to clean the springs, but does not want to be required
to build the wall.

Measurement of spring flow is not needed because the decision of IDWR
as upheld by the court found that no interference exists between the applicant's
spring and that of the protestant.

PROTESTANT: The present dimensions of the spring are satisfactory, but the
depth and Tlateral dimensions should not be increased by cleaning. Cleaning
should only be accomplished by hand without hand tools unless an IDWR inspector
is present. Backhoes or hydraulic pumps should not be used in cleaning to

Erevent disturbance to the walls of the spring.

é"s- A retaining wall of permanent material should be required around the
S3pring.
y
gggr The spring flow should be measured, even at the protestant's expense,
e

to determine when cleaning is needed and the effect of cleaning on the status

quo.

MEMORANDUM DECISION AND ORDER ON REMAND - 2



FINDINGS OF FACT

1. The depth and lateral dimensions of the spring excavation existing
on the day of the hearing are acceptable to both parties.

2. Uncontrolled cleaning could increase the dimensions of the spring
from those in existence on the day of the hearing.

3. The applicant stated that cleaning would be done using either a
shovel, backhoe, or hydraulic pump. The type of tool, at least among those
identified by the applicant, used to clean the spring will not matter as long as
the dimensions are not increased.

CONCLUSIONS OF LAW

1. The applicant is entitled to a permit to appropriate water from the
spring excavation as it existed on the day of the hearing.

2. The applicant 1is entitled to clean and maintain the spring as
necessary to receive the water applied for as long as cleaning and maintaining
does not increase the dimensions of the spring excavation and does not reduce
the flow of the protestant's spring.

3. Flow from the protestant's spring will not be reduced by cleaning
of the applicant's spring if the excavation is not significantly increased in
lateral size or depth.

ORDER

The Memorandum Decision and Order of IDWR issued on March 8, 1978, and
as amended on April 26, 1979, is hereby readopted with the following additional
conditions:

1. The depth and dimensions of the spring excavation existing on the
day of the hearing on February 17, 1982 shall not be increased by more than 6
inches at any point or in overall lateral dimension.

2. Permanent monuments shall be placed to reference the lateral
boundaries and depth of the existing excavation. IDWR shall approve the con-
struction and Tocation for the monuments prior to their installation and measure
and document their location and elevation with respect to the spring excavation,
The cost of monument construction shall be shared equally by the parties.

3. Cleaning may be accomplished by any of the methods outlined by the
applicant at the hearing including backhoe, shovel or hydraulic pump methods.
[f mechanically or hydraulically powered equipment is used to clean the spring

%avation, the applicant shall notify IDWR five days in advance of the work

%eing done so that a supervisor can be provided by IDWR; or IDWR, at the

Ay
S
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Director's option, may designate a qualified supervisor to be present while
cleaning work is done. The cost of said supervison shall be shared equally by
applicant and protestant. Cleaning with hand tools shall not require prior
notice nor direct supervision during the cleaning process, but the protestant
may request that an inspection be made after the work is done. The inspection
will be made either by IDWR or a qualified inspector selected by IDWR, but paid
jointly by the applicant and protestant.

4. No cleaning is authorized if the flow from the spring is 0.20 cubic
per foot per second or greater and must be discontinued when the flow from the
spring exceeds that amount.

5. A retaining wall may be constructed around the spring excavation.
Plans for a retaining wall must be approved by IDWR prior to its construction.

6. A measuring device of a type acceptable to IDWR shall be installed
and maintained on the spring outflow channel, upstream from its confluence with
Warm Springs Creek.

/7. The Director of IDWR retains jurisdiction of this permit. Failure
to adhere to the conditions of approval shall constitute cause for the Director
to void the permit.

8. Proof of construction of works and application of water to benefi-
cial use shall be submitted to IDWR on or before April 1, 1987.

ANALYSIS

IDWR does not normally exercise jurisdiction over the cleaning and
maintenance of springs. It does so in this instance because upon remand, the
court directed IDWR to condition the permit to control the size and depth of the
excavation. Cleaning and maintaining have the potential of increasing the
dimensions of the excavation and perhaps thereby disturbing the barrier layer of
clay separating the parties' springs.

Maintenance of the dimensions of the spring excavation as it existed on
the day of the hearing, appears to be the objective of both parties. To the
extent that c¢leaning becomes necessary from time to time, the maintenance of any
exact dimension becomes impractical. Arguments presented at the hearing on
remand indicate that part of the excavation terminates on solid rock. It is
unlikely that the excavation at these points will be substantially deepened
using the tools identified by the applicant. Likewise, it seems unlikely that
t@ﬂue cltay layer which apparently forms the separation between the

;§§?i1cant's and protestant's springs will be disturbed by a modest additional

éE;?MEMORANDUM DECISION AND ORDER ON REMAND - 4
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excavation. Thus, to give the applicant the needed flexibility to clean the
spring, a 6-inch tolerance is herein approved. However, it is not the intent of
this approval to allow the excavation to be deepened and expanded 6-inches in
every dimension, but only at random points incidental to the cleaning operation.
Measurement of the flow from the springs is necessary to determine the
need for cleaning and the effectiveness of the cleaning operation. While this
measurement could be done with a portable current meter, the repeated need for
measurement and the low cost of a weir or flume for measuring surface flows
makes the requirement of a permanently installed measuring device practical.

Signed at Boise, Idaho on this [2 day of April, 1982.

A. KENNETH DUNN, Director

MEMORANDUM DECISION AND ORDER ON REMAND - 5
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 34-7088 IN THE NAME CERTIFICATE OF MAILING

OF JOHN L. POWERS

et S e s St St

1 HEREBY CERTIFY THAT ON this 21st day of April, 1982, a true and correct
copy of the foregoing MEMORANDUM DECISION AND ORDER were mailed, postage prepaid to:

John L. Powers
211 North Main
Mackay, ID 83251

Oval L. Caskey, Mayor
City of Mackay

City Hall

Mackay, ID 83251

Kent W. Foster & Michael D. Crapo
HOLDEN, KIDWELL, HAHN & CRAPO

P. 0. Box 129

Idaho Falls, ID 83401

Powsel Ellis
Box 55
Mackay, ID 83251

Ted Springer

HOPKINS, FRENCH, CROCKETT & SPRINGER
P. 0. Box 1219

Idaho Falls, ID 83402

_,

FLECK
Secretary
Idaho Department of Water Resources
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 34-7088 ORDER AMENDING MEMORANDUM DECISION

IN THE NAME OF JOHN L. POWERS AND ORDER OF MARCH 8, 1978

WHEREAS, on March 9, 1978, Application for Permit No. 34-7088 was approved;
and,

WHEREAS, on March 28, 1978, Mr. Ted C. Springer, attorney for the protest-
ant, City of Mackay, requested a rehearing for several reasons, one of which is to
allow the protestant opportunity to review the data gathered by the Department
during a field visit made after the hearing; and,

WHEREAS, a copy of the information gathered by the Department has been
sent to the applicant and the protestant and time has been allowed for written
arguments concerning the additional information; and, written responses were
received from both the applicant and the protestant; and,

WHEREAS, the March 8, 1978 Memorandum Decision and Order concluded in

error that the City of Mackay was entitled to all the filow of the "upper city"

spring with the exception of 0.10 cubic feet per second of water; and,

WHEREAS, the City {Village) of Mackay was decreed in the case of Arthur
H. Woodman et ux vs. Jake Millonig et al the right to all the water of a certain
warm spring known as Warm Springs Creek with the exception of 0.10 cubic feet per
second of water; and,

WHEREAS, all of the other issues raised in the Petition for Rehearing
by the City of Mackay were considered by the Director in reaching his March 8,
1978 decision; and,

WHEREAS, after the submission of the written documents by the applicant
and protestant, the Director has decided pursuant to Rule 11.2 of the Department's
Rules of Practice and Procedure that the issues on rehearing can be determined
without a formal hearing;

THEREFORE, it is hereby determined pursuant to Rule 11.2 of the Depart-
ment's Rules of Practice ;nd Procedure that no further hearing is necessary and
further that the March 8, 1978 decision is affirmed with the exception of Con-

clusion of Law No. 1 which is amended as follows:

M’é f L AT e
HSEL iR
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1} The City has a right to use all of the flow of that certain spring
known as Warm Springs Creek with the exception of 0.10 cubic feet per second of
water which must be supplied to the applicant.

Dated this S day of April, 1979.

78

A. KENNETH/DUNN

Deputy Director

ORDER AMENDING MEMORANDUM DECISION AND ORDER OF MARCH 8, 1978 -~ PAGE 2
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DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO
COUNTY OF ADA

e Mt N Nt

CERTIFIFATE OF MAILING

I HEREBY CERTIFY That I have on this date served a true and correct

copy of the foregoing ORDER AMENDING MEMORANDUM DECISION AND ORDER OF MARCH

8, 1978 hy depositing a copy thereof in the United States mail postage pre-

paid and addressed to:

John L. Powers
211 North Main
Mackay, ID 83251

Kent W. Foster

HOLDEN, KIDWELL, HAHN & CRAPQ
P. 0. Box 129

Idaho Falls, ID 83401

Ted C. Springer
P. 0. Box 409
Challis, ID 83226

City of Mackay
City Hall
Mackay, ID 83251

A
Dated thisCiZ:Z day of April, 1979.

——.
-

g Jféég%ZéL /)“wtéf/éi;(;df/

On this 27 day of April, 1979, personally appeared before me

the signer of the above instrument, who duly acknowledged to me that she

executed the same.

My commission expires: &-75—/9¢/

No ublic -
Residing at __,,4“#

o
S “'—ﬂﬂ

k)
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESGURCES
OF THE
STATE OF IDAHO
IN THE MATTER 0OF APPLICATION FOR PERMIT

MEMORANDUM DECISION

NO. 34-7088 IN THE NAME OF JOHN L. POWERS AND ORDER

L L LS

The matter of water rights held by John Powers and the City of Mackay on
Warm Springs and Warm Springs Creek first came before the Department of Water
Resources on July 24, 1974, when the Seventh District Court of the State of Idaho
requested the Department, pursuant to Section 42-701, Idaho Code, conduct an
examination of certain waters in the Northeast quarter (NE%), Sec. 32, Twp. 7N,
Rge. 24E, B.M., Custer Ceunty, Idaho, known as Warm- Springs Creek.

A preliminary investigation was conducted on July 24, 1974, and a more
extensive investigation by the Department was conducted on Rudust 12 and 13, 1974.
This study inc]ud;d an examination of the City of Mackay Spring and the John Powers
Spring. This study resulted in a proposed finding of water rights which was
submitted to the court on January 23, 1975.

On December 17, 1974, the Department received an application from John
Powers requesting the appropriation of an additional 0.20 cubic feet per second from
the springs located within the NW4NE%, Sec. 32, Twp. 7N, Rge. 24E, B.M., Custer
County, for the irrigation of 30 acres of land.

Notice of this application was published in the Mackay Miner on December
26, 1974 and January 2, 1975, and subsequently was protested by the City of Mackay
through their attorney, Ted Springer.

A hearing in the matter was first scheduled on April 29, 1975, but was
continued pending court action. On May 24, 1976, the City of Mackay requested
further postponement of the hearing to allow the City an opportunity to seek
technical assistance in conducting futher studies on the City's spring and
surrounding area. Pursuant to the City's request, the Department conducted an
additional study on August 23 and 24 of 1975. The results were submitted to the
City on September 3, 1976.

In November of 1976, Sher] Chapman, a consulting geologist, was retained
by the City of Mackay to conduct another study. Mr. Chapman's conclusions were
completed in January of 1977 and a report was submitted to the Department for
review in September of 1977. A hearing before the Department was then scheduled

for September 19, 1977. The applicant was present and represented by Kent W. Foster,

Mgﬂnﬂfw \\“‘5"""%’2\



Attorney at Law, of the firm Holden, Holden, Kidwell, Hahn and Crapo, of Idaho
Falls, Idaho. The protestant, the City of Mackay, was represented by Ted C.
Springer, Attorney at Law, Challis, Idaho.

Testimony and evidence was submitted on behalf of both the applicant
and protestant. The Department has taken the matter under consideration and
having reviewed all pertinent information, the Director of the Department of
Hater Resources makes the following Findings of Fact, Conclusions of Law, and Order:

FINDINGS OF FACT

1. The applicant is holder of Right No. 34-0959 representing 0.10 cubic
feet per second of water with a priority of January 1, 1904, to be diverted from
Warm Springs Creek for irrigation within the NE% Lot 2, Sec. 32, SE4SE%, Sec. 29,
Twp. 7N, Rge. 24E; Right No. 34-0961, representing 0.08 cubic feet per second of
overflow from the City's facilities, with a priority of June 29, 1952, to be diverted
for irrigation and stockwater within the SWSWs, Sec. 28, SE4SEY, Sec. 29, all
in Twp. 78, Rge. Z4E,

2. The City is holder of Right No. 34-0960 with a priority of January 2,
1804, and is thereby entitled to all of the flow of a certain spring located in
the NW4 of Lot 2, Sec. 32. Twp. 7N, Rge. 24E, at the source of Warm Springs Creek
less the 0.10 cubic feet per second of flow of right 34-0959.

3. The Department of Water Resources'studies revealed a clay barrier
between the City's spring and the one proposed to be developed by the applicant.
The Department found the water quality of both the City spring and the applicant's
spring to be very comparable. However, it was found that the applicant's spring
was considerably warmer.

City of Mackay - August 12, 1974, temperature 17° ¢ {63°F)
John Powers - August 12, 1974, temperature 219 ¢ (709F)

4. The consultant hired by the City of Mackay installed four observation
wells and one "test pit" in the area between the City's spring and the spring which
has been excavated by the applicant. The procedure used by the consultant included
damming the outlet of the applicant's spring and then monitoring any changes that
could be observed in the observation wells during a fourteen-day period. The
City's consultant concluded that because the water Tevels in one of the observation
wells increased from the time the test started until its conclusion and because
observation well no. 4 began to gain water eleven days after the test started, there

was a direct relationship between the applicant's spring and the city's spring.



However, the Departmenp conducted an additiona1}fie}d review of the area on
November 30, 1977, and found the wdﬁer levéls iA ogservation well no. 1 to be
higher than it was when the study for the City was done one year earlier. Obser-
vation well no. 4:had about one-half (%) foot of water in the bottom of it.

In addition, it was determined that the bottom of observation well no. 4 was about
two feet higher in elevation-than the top of the dam the City's consultant used

in conducting his test and, %herefore,'cou?d not have caused the chanage in the
water level in this observation well by damming.

CONCLUSIONS OF LAMW

1. The City has a right to use all of the flow of the upper "city" spring
with the exception of 0.10 cubic feet per second which must be supplied to the
applicant.

2. The consultant for the City of Mackay erred in his interpretation
of his data. No relationship between the City's spring and the applicant’s spring
has been shown in any of the studies that have been done.

3. The applicant is entitled to a permit from.the Department of Water
Resources.

ORDER
' IT IS, THEREFORE, HEREBY ORDERED and Application for Permit No. 34-7088
is APPROVED subject to the following conditions:

1. This permit is subject to all prior water rights.

2. Any development of the spring area must not disturb the clay barrier

separating the applicant's sprina from the city's spring.

3. Proof of construction of works and application of water to beneficial

use shall be submitted to the Department on or before March 1, 1983.

Dated this 2 day of March, 1978.
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Identification No.

31 7088

Application No.

STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

APPLICATION FOR PERMIT APPROVED

To Appropriate the Public Waters of the State of Idaho
(TYPE OR PRINT IN INK)

Name of applicant JOHN L. POWERS

post office address 211 N, Main, Mackay, Idaho

Source of water supply____Spring which 1s a tributary of Harm _Springs Creek

a. location of point of diversion is NW Ve of_NE Y of Section 32 Township__7 N,
Range_ 24 E.pm._ Custer County; additional points of diversion if any

b If water 1s not consumed, it will be discharged into_Waxm Springs Creelatapointin _NE 4
of ®WE Y% of Section_32 Township_7 N, Range 24 E, BM

Water will be uvsed for the following purposes:

Amount.2  forirrigationpurpose from April 1 to_ Oct. 31 _ (both dates inclusive)

(cfs or acre-feet per annum)

Amount for. purpose from to (both dates inclusive)
(cfs or acre-feet per annum;
Amount for purpose from o (both dates inclusive)

(efs or acre-feet per annum}

- Total quantity to be appropriated.

a -2 cubic feet per second and/or

b acre feet per annum.

Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc 3 hasin will be_eXcavated to
collect ground water which will essentially form a spring tributary to

Warm Springs Creek. Water thus developed will be pumped through a
pipeline to higher ground for sprinkling.

b. Height of storage dam__ feet, active reservoir capacity acre feet; total reservoir
capacity acre feet, matertals used in storage dam
Period of year during which storage will occur to inclusive,
Mo, Day) (Mo Day)
¢ Proposed well diameter is inches; proposed depth of well 1s___ feet

. a8 Time required for the completion of the works and apphication of the water to the proposed beneficial use
s__ O years

b Estimated construction cost1s $ 5,000,

. Description of proposed uses

a |If water 15 not for irrigation.

(1) Give the place of use of water V4 of Y4 of Section Township
Range B M
(2) Amount of power to be generated _____ hp under. feet of head

(3) List number of each kind of livestock to be watered

(4} Name of municipality to be served , or number of families to be

supplied with domestc water |

(5) If water is to be used for other purpases describe




b If water 1s for irngstien, indicate acreage n each subdivision in the tabulation below

NEVa NWLs SWig SEV
TWP RANGE | SEC . TOTALS
NEVa | NWVa| SWa| SEVa | NEVs | NWVa| SWia| SEVa | NEVa! NWVa| SWhai SEVa | NEVE | NWYa| SWYa| SEVs
i i
7N 24F | 32 | 15115 | L 30

| T

! ‘ !

] |

, |
i
i

Total number of acres to be irrigated 30

¢ Describe any other water rights used for the same purposes as described above Applicant claims a

right to the nse of 24 inches from Warm Qp‘r"i ngs Pre_e_kA‘lhrj_ch_he_pxgstes

to combine with this 10 inches for jrrigation of this 30 acres plus
asture already irrigated.

9 a. Who owns the properfy at the point of diversion__Applicant

b Who owns the land to be irnigated or place of use Applicant

c I the property 1s owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing

10. Remarks




11 Map of proposed project: show clearly the proposed point of diversion, place of use, sechon number, township
and range number
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ication for permut to appropriate the public

BE IT KNOWN that the undersigned hereby makes
waters of the State of |daho as herein set forth.




12-17-1974

Proposed Poaoilty. e

Recerved by_ﬁ DaieM TimeMi
Preliminary check byﬁg/jéf:ee s
Receipted byﬁ Dan # ¢/J’4’
Pubshicahon prep,ared }# Dat [E- /4 -7
Published in -*‘ﬁ-—— » ’7{]* g

Publication dates V. SES s SF7E
Publication approvedﬂééﬁ_ Date /"'/t?"/”.‘i_-

Pricrity reduced to___ Reason

Protests filed by: {/‘,5,11//%&/‘7/& n: /4?4 é k%{@&v‘%/
o o ¢

Copres of protests forwarded by jz//ﬂ

Hearing held by Date l

Recommended for approval denial W&‘\giﬂ

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATION

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of
Idahe No. _34-7088 and sad application 15 herebym.

1. Approval of said applicaticn is subject to the following limitations and conditions

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of constructton of works and application of water to beneficial use shall be submitted on or

before Mapcntzriedd April 1, 1987 per Mem. Dec. & Order on Remand
e Other: PURSUANT TO MEMORANDUM DECISION AND QRDER DATED THIS DATE.

PURSUANT TO MEMORANAUM DECISION AND ORDER QN REMAND.

2. Denal of said application 1s for the followtng reasons-

Witness my hand ‘rhis,& day of March, 1978

Depufy Director



Affidavit of Publication
STATE OF IDAHO

Departteant of “nrap Reszuries B
Eastera Diztiict Sifce

County of Custer

1, ARG AREY  (PRES the

PuBlrsusg
of The MACKAY MINER, a
weekly newspaper of General Cir-
culation published weekly and en-
tered in the Post Office Mackay,
Idaho, continuously sinee Febru-
ary 6, 1906, do solemmnly swear
that a copy of the notice, as per
clipping attached, was published
weekly in the regular and entire
issue of said newspaper and not in

CE Ay erem oI
Powars,” 211 Mhin

m

s’ on 121774 syl W v
on No. 32-7088 for 'a per
92 eubic

ho Department of Water
£ BB e, X e S
X 23461 on or before .{anuary’

s e, Y

£, ZEms moipgi

any supplement thereof, for ot

consecutive weeks
commencing with the issue dated

beca, ¢ . 1977
and ending with the issue dated
1925

T 9]
~ L o

3

.____frlglzfﬂ 1A nf/?‘ _,,{\.%Ubé_,a/

Subseribed and sworn to before

me this . day of

L4

b, 1975

Ao co Lo atRY

Notary Public

1Yo (77 dicy omenpe
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DEPARTMENT OF WATER RESOURCES
~ STAFF ANALYSIS -

(15) -

- Item Initial Date
ﬁ 12-¢7-7¢4

(1) gaz S LT

(2) i "

(3 e r(__'-

(%) . ce s

(3)

6) 7 /e

{7 o P

(8} L 2’

9 - 2t pr
(10) i, L’
an &/ -7
(12) - _/ 1275
an Kb (12l77
(14) ,e i

Rere prersisp

District

E

Application No. ' Fo e €45

«~ Source

.~ Point of Diversion
/ o~ County

' .~ Quantity of Water and Period of Use

" —

f—

7
Yz

12#2?[?' fProposed Priority

.~ Description of Diverting Works
———
" Time required for B/U of water
~ Place of Use or Acres Irrigated
__ ¥~ Map
¢ Signature
o Fee

In form to receipt YE&S

Send Copies to:
Idaho State Health Department
Idaho Fish and Game Department
"Bureau of Land Management \/
e At tpran s g " Bis Lust K
~ Request Special Uise Permit from U.S.F. S.‘ .
Request Easement from B.L.M.
Request Information from Applicant

In form for advertising }’fg

Platted on Map No.

Located within Water District No. 3¢

Critical groundwater area! vyes - no_.

Groundwater levels:

Declining, Stable, Indr_easiiag

{comment)

‘Other rights on the same place of use &

Comments: O/arwi 710 &8 Cf5 Hecreved Poc £, o7 '

it spfmss CF

Affidavit of Publication

Final date for protests
Protests received: yés N

All requested information received from agencies or
appllcant ves N _no

Action recommended:

Reason for Reduction

NO Measuring device requlred

‘rﬁee attached sheet fur other condim .
approval S RPuaN

No special conditions for approval _ - Vﬂ‘}"




State of Ic.no

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho §3720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

JOHN L POWERS
PC BOX 493
MACKAY ID 832510000

RE: WATER RIGHT NO,
Dear Water Right Holder(s):

Enclosed is a copy of your water right license.

34-07088

CECIL D. ANDRUS
GOVERNOR

R, KEITII HIGGINSON
DIRECTOR

January 9, 1992

This right is included in the Snake River Basin Adjudication
and you will be receiving further information regarding this

in the near future.

If you have any questions, please let me know.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JJ:blm

Enclosure

10

JAN 15 182



Form 219

8/86 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORT MAYO 81091 G
A. GENERAL INFORMATI?BI pormuiBartrathl of WedBRBwurcas

1 Owner T@\r\y\ SN S Phone No ﬁ& i 3358
Current Address 2. 130 ‘tq-") MA@A‘-‘{ 4 i’D”m'W5! -

—
2. Accompaniedby _ Jobn Powsers EXAM, DATE __ 1~ 1{~S A

Address: Phone No.
Relationship to Permit Holder: Sﬂmﬁ

3 Source Mn%_ tributary to (efe Dering Co
B. OVERLAP REVIEW

1 Other water rights with same place of use: 3214 7

O Copies Attached

2. Other water rights with same point of diversion' ___ 34 - 2147

[ Copies Attached O Copies of Field Exam’s Attached

C. SYSTEM DESCRIPTION

1. Diversion System Diagram: lndicate all major components and distances between components Indicate werr
size/ditch size/pipe i d as applicable. O Alternative diagram attached

Scale: 1" = 5 ]99
2 Copy of U § G.S. Quadrangle Attached ET/Aerraf Photo Attached ’ ‘?
Showing location(s) of point(s} of diversion and {required for irrigation of 10 acres or more)

lace(s) of use (required).
Photo of Diversion and System Attached
{required for all but single household domestic groundwater, and stockwater.



System Description (continuad)
3. Narrative: Description (As operating at time of measurement Indicate pressure, number of sprinklers, etc.)

Sgrmf.)-lo Sl 4o Qﬁm& ‘Ex\r\%m O G- POEX 1Y crres .

O See Remarks on page 4 for continuation

Pump Serial No.

4
Woell or Diversion
Identification No.* Motor Make Hp Motor Serial No. Pump Make or Discharge Size

P_-— —_—

*Code to correspond with No. on map and aerial photo

5 Point(s) of Diversion:

Method of Determination/Remarks

Ident. { Gov’'t,
Twp. | Rgs. County
(ISOS, On s.de F/'ISP?_LJLfdm

No. Lot | % | Y| % | Sec.

2 |ne|nwlne| 22 | 7n W2E |0, crep

6 Placel{s) of Use: Indicate Method of Determination
NEY NWY SWY SE% )
Twp. | Rge. | Sec. [NEwW|[NWY|swi4| SE' [NEY: | NWISWY | SEV | NEVI| NW'4 | SWis | SEVE | NEV | NW'| SWY| SE™4 Totals
2T Te2
0 |24F 132 lrs|% R A
39 .0

Do not use this space
P L —— '
- TT M N T



Do not use this space

D. FLOW MEASUREMENTS O Additional Data Sheets Attached
" ‘ Callb.
Measurement Equipment Type Make Madsel No. Serial No. Size Data
25 et Buneet fo5t
SToPuwAvnd
LiteEe - A@L\ Jolhnbbwess

2. Measurements: (S \ver)

JQEUE:MJ_(&M:&S C R dmals o It LllTefs

V-notels (Nier: Head = “g" = .1AN ks

E. FLOW CALCULATIONS O Additional Computa‘ti}’)n Sheets Attached
1. Measured Method: /-~ modeh ool v 4’:} hedd = @ = {97 C%

2. Alternate Method for Checking Purposes: %-i loucket / 3 -‘mpuat!*“l‘ =% @;‘-“' e

F. PUMP EFFICIENCY DATA (Optional)

Discharge Pressure: psix2.31= ft {1); Dynamic pumping level: ft (2)

Total Head: (1) +(2)= 3 ; Fiow rate: cfs (4}
Water HP: (3} x{4)+ 8.8 = {5)
Meter Input KW: 3.6 x KHx CTR or MULT x PTR x NS T= {8}

Maeter Input HP: (6) x 1.34 =
Panel Input KW: Ave PF x
Panel Input HP: (68} x 1.34 =

?

Ave Volts x Ave Ampsx 001732 =
{7 Efficiency: {5)/(7) x 100 = %

(6)

G. VOLUME CALCULATIONS

1. Volume Calculations for Irnigation:

Viz = (Acres Irrigated) x (Irrigation Requirement} = Wﬂ( 3-0\) = 93‘35_&‘:_&5&‘3&"‘

V,r = {Diversion Rate {cfs)] x (Days in irrigation Season) x 1.9835 =<g2 VR ‘l}/ L9 ?353 = 3 "n‘ . iAF/ Seatn.

V = Smaller of Vi and V; = 5’;&,5 AF /‘SE&Son #.‘

2. Volume Calculations for Other Uses: ﬁfﬂ

Keservoir

OSTOCKWATER.,



H. REMARKS AND OVERLAP REVIEW ANALYSIS

. RECOMMENDATIONS
1 Recommended Amounts
Beneficial Use Period of Use Rate of Divaersion Annual Volume
From To Q (cfs) V (afa)
T e %QAHO/\ )| (-] o020 285
Totals: O 2o 2R.5
2. Recommended Amendments )
O Change P.D. as reflected above [0 Add P.D. as reflected above B’/I\Ione
O Change PU as reflected above 0 Add P.U, as refiected above O Gther
J. AUTHENTICATION
Field Examiner’s Name (%-QQ'W f\‘ Kj :/1 G

Signature m s R

Certification Date

CONSULTANT SEAL
Field Report Preparation Date

K. Licensing recommendation shall be prepared by an ldaho Department of Water Resources
employee on a computer printout attached hereto.

o
J'qN-Z 5k :



> .

Measure mepr &

° N-nobdy W o 28 “ Makes Heasurerent  Bool

Hear Flow

i

o3 4% Q ~QdaT e f

Notet  9Q0° V- st waeir s appPronimately 20° off of veshiele

ASQL&HE e Ut =ty (POV\A- \eue[ weoalde V\o"'(“ Q-\AO&\/\,SE .EF qooﬂ\I"hd'Mn

Laelr weve ue&fhcle .

oc,o Q = 0. 17k = (0.20 c‘Fs,




RACE of USE-~Q

A

\Water

.
)
P

.'

’
v
.
1
.
.

. b
|

t

Sewage Pon




’&‘ -
o
D s,
5 P 4
ek ater Sty
o atst . ‘
§) — 7
1 - L r-
i £ e ¥ = M‘“
TN, o or Diversion ¢ |
‘ y - S 07 7 N

&

' 288000m E, 11303730 | BOCODOFEET

- JAN 151992



[ A 2
A

= ;

g g‘*f;‘ A

LY
- =







® &, -108S

e s

mpcﬂ‘j wiaond
. -
QenE

V- V\c,.lrfl\f\
e

[ S

L)ivers on J;‘r“om Q\a = trecun ‘Daé




Prace

of

Use

\2@5 ediun e




9 1997

State of I('m

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 327-7900

c D. ANDRUS
March 24, 1989 ECIL D. AN
GGVERNOR
R. KEITH HIGGINSON
John L. Powers DIRECTOR

P.0. Box 493
Mackay, ID 83251

RE: Re-advertising Fee Refund (Permit No. 34-7088)
Dear Mr. Powers:

Enclosed is a refund of the re-advertising fee for the above referenced

permit which you paid when you visited the office here in Boise last
month.

After you left the office, I naticed in the file that you had submitted
proof for 10 acres under this permit in September of 1988. You also
submitted sufficient evidence showing that the 10 acres were developed
and irrigated prior to July of 1985.

Since you already submitted proof on 10 acres, the Department can issue a
license from this permit for that amount of acreage only. Since the 10
acres were developed prior to July of 1985, the permit is exempt from any
of the Swan Falls processing and review requirements of Section 42-203D,

ldaho Code. The Department, therefore, is not required to re-advertise
this permit.

Your submittal of proof also means that it was not necessary for you to
file an amendment. As I reviewed your amendment, the only change I
noticed was a reduction in the number of acres irrigated. More
specifically, the acres were reduced from 30 to 16. I saw no reason why
we should accept an amendment since the only change is in the number of
acres irrigated and the fact that proof was already submitted on a
portion of that acreage. Your proof on 10 acres still allows you the
opportunity to obtain a license for the full statutory water duty of 0.02
cfs/acre or 0.20 cfs for the 10 acres. In a more recent follow-up phone
conversation, you told me that the original intent of the filing was to
appropriate only 0.20 cfs from the spring. Since the amendment is not
necessary, I am requesting that the Department send you a refund for this
fee as well. You should receive this within the next few weeks.

Please call me if you have any questions concerning this matter, or if
you disagree with any of the actions I have taken.

Sincerely,

T/

‘.‘
L
b

Sr. Water Resource Agent

vy
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YELLOW — Remitance Advice = -+ = EXPENDITURE VOUCHER AUDITOR USE

P o
STATE OF IDAHO . 21 3
Office of State Auditor 3473
AGENCY USE ;
Pre—Audit Date
2270
s VENDOR: | you requre addional _information APR € 1989
regarding this_payment, please contact
Q4,04/89 the State agency listed below. Warrant No
[Cade
193002 scenoy DEPT . OF WATER RESOURCES
NAME.
CHECK ONE:
r JOHN POWERS W (; ) misceLLANEOUS EXPENDITURE
PRY
RETURN WARRANT TO FISCAL { ) smEconTracT
% TO
A ),
4
( ) PuRCHASE ORDER
- Encumbrance Feference No
pavMeNT:  ( Jearmar () FmaL ( ) wmisceLLANEQUS
ENCUMBRANCE B QUISITION
LINE ACCT.
No PROGRAM FUND DESCRIPTION LINE AMOUNT AGENCY USE
. May | Min
1 P& 10 199 1238 BA31 REFUNDS 20.00
FER T.LUKE
3/21/89 20,00
Permet & - Toge
4y
ﬁ Aaeh. ity - /,
i‘ ¥
J o
N i .
15 1992 JA N
3 rl
£ !
“.—-
=TI Sl 7 20,00
NOTE: Final payment must be accompanied by a résiang Sy, - TOTAL
Y S ,
TO STATE AUDITOR Tl AUDITOR'S GERTIFIGATE
Request is hereby made that a warrant be authonzed and drawn In payment | hereby certify that the above account is In proper form, that totals carrled
of the tem or items described above | hereby ceridy that the items described herecn are correct; that receipts when required by law or regulation of the State
were ordered by proper authority, that they are necessary in the public servce, Board of Examiners coverng sterns for which reimbursement 1s asked ara submitted
tiat the items have been recenved and accoumted for, and that the account as herewth, and that there are funds in the state treasury amd balances v appropriation
stated 15 correct and just accounts out of which the same may be lawfully paid.

1
!

Date Haad of Agerey or Instiution State Auditor




Form
2/80

21 . . Ident. No.

STATE OF IDAHO

APPLICATION FOR AMENDMENT OF A PERMIT

To change point of diverdipn and/or the place of use.

Comes now -:TO nY \%WmRS Phone_SEF-IIASE

of (address) _&Qj A\ < | | SAS ( , and represents to the

it map be changed as follows.

No. A=708%
NO CHANG B
1. Point of di 2 , Township  2Al _, Range ZHEZ, B.M.,
County of 5 of diversion: -
2. Period and nature of use mestic, stockvatering, industrial, etc.)
Amount to li—] {both dates inclusive)
{cfsora
Amount _to {both dates inclusive)
(cfs or acre feet per annum)
Amount for to _ (both dates inclusive)
{cfs or acre feet per annum}
Amount for 10 _ (both dates inclusive}
{cfs ar acre feet per annum)
3. Place of use or land 1o be irrigated:
RGE NEX NW% SWi SE% OTAL
TWP SEC T ]
NE% [Nwfswie] sew [N ey | sw [sex | Neslnw [swial sev | Nex|nwa] swi|sew
TN {4z (29 21 2
21717 {
Total number of acres to be irrigated = _LQ__
4. a. Who owns the property at the point of diversion? QQPJ 1¢a m+
b.  Who owns the land to be irrigated or the place of use? J;qm‘\\u;q 'l‘
c. If the property is owned by a person other than the applicant, descrlbe the arrangement enabling the

applicant to make this filing:




i
Complete the following map by showing land and point of diversior: as proposed by this amendment.

Show 40-acre subdivisions, townships, ranges and ditches.

1
1

1 |
N !g\ﬁ%‘\m'\ﬁy

'l
Seals: 2 inches equal 1 mile.

That no one will be injured by such change, and that such change will be made at permit holder’s own risk.

Signed at 2301'36; fx{) , this Z __day of

Ll

/) e _

N (Signature)

FOR DEPARTMENT USE ONLY C oaS¥53
Preliminary check by /[Z, Fee = $20.00 Receipted by @/0 Date ‘2 / gé’ ?
Publication prepared by Date Published in -~

Publication dates

ACTION OF THE DEPARTMENT OF WATER RESOURCES

1, _ — - , of the Department of Water Resources hereby

Witness my hand this day of , 19

per, 1)

JAN 15 199,




, .8
WHITE ~ State Audior
YELLOW — Refdtaned Advice
FiNIK — Stata Auditr then Agency
GOLDENROD — Agency Copy

AGENCY USE

4958

03/01/8%9

193062

-~

VENDOR:

AGENCY DEPT.
NAME

l JOHN POWERS
PAY

RETURN WARRANT TO FISCaAL

TO

_

EXPENDITURE VOUCHER

STATE OF IDAHO
Office of State Auditor

If require__additional
regarding this
the State agency listed below.

OF WATER RESOURCES

onal _information
ent, please contact

AUDITCR USE
Docurment Mo
Pre—Audit Date
! AR ~ 2 19§
Wasrant No
CHECK ONE:

p W (1 } MISCELLANEOUS EXPENDITURE

C 3?_:% 2088 ) _)

( ) swrEcontracT

( ) PurcHasE ORDER

Encumbrance ﬁo
parMent, ( Jearmal () FAna ( ) wscELLANEOUS
ENCUMBRANCE REQUISITION
LINE ACCT.
Vs PROGRAM | FUND DESCRIPTION LINE AMOUNT AGENCY USE
3 Mg |M|n
1106 10 19% |1238 18831 |\REFUNDS 20.00
PER T.LUKE
. 2/24/89 20.00
3

P

£ o &r
,’:‘ .-.J.i:ti. }iyj

JAN15 19
h
_ o 20.00 o e
NOTE: Final payment must be accompanied by a receiving copy TOTAL
TO STATE AUDITOR AUDITOR'S CERTIFICATE

Request 18 hereby made that a warrant be authonzed and drawn in payment
of the item or ltems descnbed above | hereby cerhfy that the tems described
ware ordered by proper authority; that they are necessary n the public service,
that the ftems have been received and accounted for, and that the account as

stated 15 correct and just

accounts out of which the same may be lawfully paid,

| heraby cerbfy that the above account 1s In proper form; that totals camed
hereon are correct, that receipts when required by law or regulation of the State
Board of Examiners covering tems for which raimbursement 1s asked are submitted
herewith, and that there are funds in the state treasury and balances in appropnation

Heed of Agency or Instrdubon

State Audilor



MEMORANDUM

TO: FILE

FROM: TIM LUKE

RE: SWAN FALLS PROCESSING
DATE: 2/22/89

DEESEEEETERaSRESIIESEEES TSR IR DS O S = S IS SO I IR S I AR Iy IE IE IR S o N .

I spoke with Mr., Powers via phone today in order to follow up on
his recent visit and clarify a few matters. In particular, some
confusion existed as to Powers filing a proof statement in
September of 1988 on 16 acres while submitting evidence in
February of 1989 that only 10 acres had been irrigated.

Powers again verified today that only 10 acres described under

this permit had ever been developed from the spring scurce named

in the permit. Powers explained that the original intent of filing
the application for permit was to appropriate 10 inches or .20 cfs
flow of water from the spring and that he wishes only to prove up
on those 10 inches.

I informed Powers that since he already filed the proof and
submitted evidence on 10 acres, that we would consider the 10
acres developed and restrict any future license to 10 acres.

I further informed Powers that we would refund his readvertisement
fee since evidence is satisfactory that the development of the 10
acres was completed prior to 7/1/85.

The Department will: 1) remove the filing from the Swan Falls process
list and thus exempt it from further review of 42-203p, and 2} refund
the permittee his $20.00 readvertisement fee.

oo

| ' -y
v
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UE¥ Farbdhong o0 K
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JAN 15 1992
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o ®

AFFIDAVIT

We, the undersigned, being familiar with and knowledgeable of the coperation
of certain lands located in the Northwest 1/4 of the Northeast 1/4, Section
32, Township 7 North, Range 24 East Boise Meridian and owned by John Powers
do hereby verify and affirm that a portion of said lands containing 10 acres,
more or less, have been irrigated by said John Powers with water from a warm

spring under application #347088 since 1975.

Also observed at the Southwest side of the project is a pumping station with

necessary equipment for sprinkling an additional 6 acres, more or less.

T
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State of I&ho .

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIi. D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

January 30, 1989

RE: PERMIT NO.

Dear PERMIT HOLDER:

Due to the Swan Falls litigation, development proposed by the enclosed
permit may have been delayed. The Department is presently reviewing the
permit and may authorize completion of development proposed under the
permit.

The purpose of this letter is to determine: (1} the extent of
development under the permit, and (2) your continued interest in developing
or completing development under the permit.

Enclosed are two forms which will help the Department expedite the
reprocessing of the permit.

Please complete and return the enclosed questionnaire if you wish to
continue with your plans of development or have completed all or a portion
of your development before July 1, 1985.

Pilease complete the enclosed relinquishment form and return it to the
Department if you have abandoned or have no interest in continuing with
your plans for development of the project.

If the entire project was not completed prior to July 1, 1985, and you
sti1l wish to proceed with your plans of development, then you must submit
a $20.00 re-advertisement fee to the Department as required by Water
Appropriation Rule 4,2,3. and Section 42-221F, Idaho Code.

Failure to return the questionnaire and pay any required
re-advertisement fee within thirty (30) days of the date of this letter is
cause for the Department to cancel the permit.

If the incomplete portion of your project is for irrigation of more
than 200 acres, the Department will issuepa notice requesting additional
information as required by Water Appropriatfdn'‘Rele 4.5. {copy enclosed).

L

JA
v I h) :7992



Page 2 .

If you have questions concerning the content of this letter or about
completing the forms, please contact Tim Luke at the address below or by
calling directly at 334-7864. The enclosed forms and all other relative
information must be returned within thirty (30) days to:

Idaho Department of Water Resources
Statehouse Mail

Boise, Idaho 83720

Attn: Tim Luke - Water Allocation/Trust Water

Please note that a copy of your permit is enclosed. The permit number
is shown on the enclosed questionnaire.

Sincerely,

Aoy o e

TIM LUKE
Sr. Water Resource Agent

Enclosures



January 4, 1989

RE: Permit No. 34-7088

John L. Powers

P.0O. Box 493
Mackay, ID 83251
Dear Permit Holder:

We acknowledge receipt of your statement submitted as proof of
beneficial use for the above referenced permit. Enclosed please
find a copy of an order pertinent to your permit.

Before a license can be issued, a field examination must be made
by a representative of this Department.

A field examiner will contact you to arrange to examine your
system.

1f you have any questions regarding the field examination, please
contact this office by phone at 525-7161, or in person in the
third floor State Office Building, 150 Shoup, Idaho Falls, Idaho.

Sincerely,

KEITH C. WILSON
Sr. Resource Agent

KCW:CW

Enclosure Ty,
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Permit No,

P bt e
® @

PRCOF OF BENEFICIAL USE '

ANALYSIS SHEET

24 -705% Date: /'3"/19/537

General Considerations:

—nd

Name same as permit )
Signature the same as permit holder
Mddress change If yes, prepare a data entry
Proof recejved timely
Nl Reinstated

Source of Water:

-~

Surface water

Groundwater
1., well log in file
2, drilling permit

A, amount of drilling fee pald for proposed uses

Extent of Use and Rate of Dlversions

VA
-

Rate of diverslon appropriate for uses
N __._ 1s rate or volume and fee apptopriate?
as parmi

t holder indicated when water was first put to a beneficial

use?

Neasﬁring pevice:

Y

is a measurln? device or access port required?
n

Has one been
sl Walver or modification of measuring device requested

gtalled?

Remarkss - ?voo(\ ACC,/F{:.L:(L

ier:Lu— e.jr Se

v Priority Calculation:
) Date ptool received Sgg\’. L, %% 249
Date proof due Sg{rl—, [ ‘5% - 244
No. of days late 5
Priority date Dec. 171,74 + 35 )
NEW PRIORITY.DATE Dec, 22,'74 =35,

SEND FILES TO DATA ENTRY AND THEN TO MI1CROFILM



/3% 034
CERTIFIED MAIL
June 30, 1988
POWERS, JOHN L.
GENERAL DELIVERY
MACKAY, ID 83251

PROOF DUE NOTICE
RE: Permit No. 34-7088
Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must

be submitted to this office on or before September 1, 1988. (See
last page of your approved permit or your last approved extension
request.) Enclosed is a form which when accompanied by the li-
cense examination fee or a completed field examination report pre-
pared by a certified water right examiner may be used to submit
the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in gquestion,
more than one extension of time can be granted. An extension of
time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an ac-
ceptable request for an extension of time must be received by this
Department on or before the above described proof due date, or

the permit will no longer be of any force nor effect.

Sincerely,

RITA FLECK
Secretary/Records Manager

Enclosures

NOV 2z 1488
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November 4, 1987

John L. Powers

General Delivery

Mackay, ID 83251

Dear Mr. Powers:

Re: Permit No. 34-7088

Enclosed is a copy of the approved request for extension of time. The
time within which to submit proof of beneficial use is extended to
September 1, 1988.

Note the condition of approval added as part of the action of the
department. Please submit to the department’s Eastern Regional office
for review and approval prior to installation, detailed drawings showing
the dimensions and location of the measuring device.

If you have any questions concerning this matter, please feel free to
contact this office.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure

c: EBastern Region

NOV 22 1988




® ®
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

. EASTERN REGION
John V Evans 150 Shoup — Suite 15
Gaovernor idaho Falls, tdaho 83402
(208) 525-7161
A Kenneth Dunn
Director MEMORANDUM
TD: Glenn Saxtaon FROM: Ernest Carlsenéﬁ%él“
RE: Request for Extension of Time DATE: DOectober 5, 1987

on Permit Nao. 34-7088

In response to an inquiry from one of the residents of Mackay, I
have reviewed the Department's decisions conecerning Permit No.
34-7088 and have a suggestion should the Department approve Mr.
Powers' request for an extension of time.

I feel it is important to expedite the installation of the
measuring device. This would provide measured flow data rather
than having the two parties speculate over how much water the
spring is producing. Furthermore, order no. 4 in the
Department's April 19, 1982, decision, forbids cleaning of the
spring when the flow exceeds 0.20 cfs. Consequently, until a
measuring device 1is installed, any activity to clean the spring
is unauthorized.

It is my recommendation that the_ measurlng dev1ce be installed no
later than April 1, 1988, and th\i the applicant provide detailed
drawings of the location and dimensions of this measuring device
to the Department prior to the installation. The cost of
drawings and installation of the measuring device should not
place a financial burden on the permit holder and would help to
dampen the emotional nature of the situation.

in response to a conditioned approval of Mr. Powers' request, and
considering the volatile nature of this matter between the City
and Mr. Powers, I think it would be beneficial for personnel from
this office to conduct an inspection of the spring this. fall.

The inspection would reveal whether or not Mr. Powers is in
compliance with the permitted conditions. Plus, pictures of the
spring site could provide valuable documentation for future
reference.

dg

Y e
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MEMORANDUM
Date: October 27, 1987
To: File 34-7088
From: L. Glen Saxton M‘
RE: Discussion relative to pending Extension Request

Mr. Powers visited the state office today in response to my
letter dated October 5, 1987, He stated he has the pump, motor
and sprinkling equipment with which to apply the water to a
beneficial use.

Mr, Powers verbally requested two years in which to apply
the water to a beneficial but said he intended to apply the water
next spring.

Since the permit is named in the Idaho Power Company law
suit, I advised Mr. Powers that he might want to pursue
dismissal. I gave him a copy of the contract and advised him of
whom to contact relative to dismissal.

NOV 22 1988 ‘
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October 27, 1987

William G. Carlson
Mackay City Attorney
P.O. Drawer B804
Arco, ID 83213-0804

RE: PERMIT 34-7088 JOHN PCWERS
Dear Mr. Carlson:

Qur Eastern regicnal office ih Idaho Falls has forwarded your letter
of inquiry dated September 24, 1987 to this office for response.

Mr Powers sent the department a copy of a Judgment in connection
with Case No. 2253 entitled John Powers v. City of Mackay. Enclosed at
your request is a copy of the information submitted.

Sincerely,

L. GLEN SAXTON
Encl: 1

¢: E. Region

W

NOV 2 1948
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WILLIAM G. CARLSON

MASONIC BUILDING ATTORMEY AT LAW
20 W GRAND AVE P O DRAWER 804

ARCGO, | DAHO 83212-0804

AREA CODE 208
527-3458

7 Department of Water Resources

i‘m‘%z?iﬁ‘ém
B kam,

September 24, 198

.a.

Department of Water Resources SEP £y i3d)

150 Shoup Ave, - Suite 15 . o

Idaho Falls, ID 83402 mmummmC:&gmﬂhammd
Eastern District Office

Attn: Ernest Carlsen, Water
Rights Supervisor -

Re: Permit 34-7088, John Powers
Gentlemen:

In your letter to us, dated August 21, 1987, you in-
dicated that the Applicant was to furnish information con-
cerning his efforts to develop the project, by September 12,
1987.

Would you please advise whether Mr., Powers has provided
additional information to the Department. If additional
written submissions have been made, we would appreciate
receiving copies, on behalf of Protestant City of Mackay.

Very truly yours,

Uslin S nt oo

William G. Carlson
Mackay City Attorney

WGC/sm
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DEPUTY

IN THE DISTRICy COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

JOHN POWERS,
Plaintiff,

CITY OF MACKAY,
Defendant.

STATE OF IDAHO,

T Tt St St Sngt Vgl S S

CASE NO,

JUDGMENT

2253

IN AND FOR THE COUNTY OF CUSTER

This cause having been tried to the court, and Memorandum

Decision containinj findings of fact, conclusions of law and order for

judgment having becn filed:

Pursuant thercto judgment is hereby rendered the plaintiff's

complaint and defendant's counterclaim are dismissed and held for

naught,

DATED AND DONE this 15th day of September, 1986,

NOV 22 154
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October 5, 1987

John L., Powers
General Delivery
Mackay, ID 83251

RE: PERMIT 34-7088 —~ REQUEST FOR EXTENSICN OF TIME
Dear Mr. Powers:

The department has received the copy of the final judgment in Case
No. 2253 which you forwarded with your letter dated September 22, 1987.

Based on the information you have provided, the department is
willing to grant an extension of time in connection with development of
the project., The department, however, needs a basis to determine the
amount of time to grant.

Pleage provide a specific time schedule for completion of the work
associated with the project together with any supporting evidence you
may have in order that the department can determine a reasonable length
of time to extend the permit. An example of evidence to support the
time requested might be a copy of an executed but non-completed
construction or installation contract connected with the project.

The policy of the department with respect to the length of time to
grant on extension requests is to provide only the length of time which
the permit holder can demonstrate is needed for completion of the
project. The purpose of this policy is to to maintain more current
outstanding permits.,

Please forward the information to my attention.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

c: Eastern Region NOV 22 1988
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August 12, 1987

John L. Powers
General Delivery
Mackay, ID 83251

Re: Permit 34-7088 - Request for Extension of Time
Dear Mr. Powers:

Subsequent to my letter of February 10, 1987, to you, I have
reviewed in detail the above referenced water right file and the request
for extension of time which you submitted to the department on November
6, 1986,

The request for extension of time states that the work accomplished
to date (During the 5 year period allowed for development of the water
right) consists of excavating the spring. The request also shows that
development of the water right has not been completed due to costs of
litigation with the City of Mackay.

The department is aware of the June 17, 1981 Judgement of the court
in this matter. The Judgement precipitated the stipulation entered into
on September 29, 1981, between you, the City of Mackay and the depart-
ment relative to the nature of the works authorized in the department’s
April 26, 1987 approval of the application.

The questions for which the department now needs information in
order to consider the request for extension of time are as follows:

1. Has there been litigation between you and the City of Mackay
subsequent to the department’s Memorandum Decision and Order on Remand
which was issued on April 19, 19822 If so, please provide the depart-
ment with copies which show the starting and ending dates of the
litigation.

2. Specifically, what development relative to diversion and appli-
cation of water from the spring to a beneficial use have you accomp—
lished during the five (5) year period from April 1982 to April 1987
which was allowed for development? RREENHRMimp the thirty (30) acres
being irrigated from the spring? : ,

NGV 2 1988
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John L. Powers -2- August 12, 1987

Please provide this information to the department within thirty
(30) days in order for the department to be able to further consider the
pending request for extension of time.

If you have questions relative to the information you need to
submit, please feel free to contact the department.

Sincerely,

L. GLEN SAXTON, Chief
Operations Bureau

c: E. Region




&ATE OF IDAHO e
DEPARTMENT OF WATER RESOURCES

EASTERN REG/ION
John V. Evans 150 Shoup — Suite 15
Governor Idaho Falls, ldaho 83402
A. Kennath Dunn (208) 525-7181
Director
L .
! ] - Lp“ -
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August 21, 1987

William G. Carlson
Attorney at Law

P.0. Drawer BOD4

Arco, Idaho 83213-0804

RE: Permit 34-7088, John Powers
Dear Mr. Carlsan:

The Department is currently evaluating Mr. Powers' request for an
extension of time on the above captioned permit. In this regard,
he has been asked to furnish information concerning his efforts
to develop the project. This information is due by September 12,
1987.

By copy of your letter dated August 20, 1987, our state office
has been notified of the City of Mackay's position conecerning
compliance with the condition of approval for permit 34-7088.

But further action by the Department will be deferred until there

has been an opportunity to review any information submitted by
Mr. Powers.

Respectfully submitted,

e SW

Ernest Carlsen
Water Rights Supervisor

EC/dg
cc L. Glen Saxton/

S



WILLIAM G. CARLSCN

MASONIC BUILDING ATTORNEY AT LAW AREA CODE 208
260 W. GRAND AVE. P O. DRAWER 804 527-458

ARCD, 1DAHO 83213-0804
it Eﬁﬁ? ; &
SGELY
o
State of Idaho

-3, A9 AUG 21 1987
Department of Water Resourgés . a7
150 Shoup Ave, - Suite 15 ' pup 26 18 Department of Wator Resources
Idaho Falls, ID 83402 Eastern District Offica

dedap RE%OWCES

August 20, 1987

Attn: Ernest Carlsen

Re: City of Mackay/John Powers
Application for Permit
No. 34~7088

Gentlemen:

Mackay City officials have consulted us regarding Mr,
Carlsen's letter to Councilman Ellis, dated August 5, 1987,
As noted in that letter, the City has expressed its willing-
ness to install a 2" pipe in the city spring house, to
deliver the 5 miner's inches of water to Mr, Powers,

At a City Council Meeting on August 4, 1987, Mr. Powers
was present and was advised by City representatives that the
city would install the device by October 1, 1987,

The City does have a concern with Mr, Powers activities
viz-a-viz the "Powers Spring," however, City officials feel
that Mr, Powers has lowered the outflow from "his" spring,
without justification, and that this has adversely impacted
the City spring., The Department's "Order on Remand,"
entered April 19, 1982, clearly prohibits cleaning of the
spring unless the flow drops below 0,20 cfs, The Order also
requires the installation and maintenance of a "measuring
device' acceptable to Idaho Department of Water Resources,
for the purpose of determining the outflow from the spring,
This has never been done,

We ask that you initiate the necessary action to require
Mr, Powers to conform to the requirements of the permit,

Very truly vours,

William G, Carlson
Mackay City Attorney

WGC/sm

CC: City of Mackay
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF TDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL
OF APPLICATION FOR PERMIT NO. 34-7088 IN NOTICE OF REHEARING

THE NAME OF JOHM L. POWERS

e e P e M e

On December 17, 1974, John .. Powers filed with the Department
of Water Resources an application to appropriate the public waters of
the State of Idaho. The Memorandum Decision issued was appealed to the
District Court and on June 17, 1981, the matter was remanded back to the
Department of Water Resocurces by the District Court judge.

The Department has set the matter for hearing for Thursday,
January 21, 1981, at 10:00 a.m. in the basement meeting room, Memerial
Building, Arco, Idaho. The hearing will be held in accordance with
Chapter 2, Title 42 of the Idaho Code and adopted Rules of Practice and
Procedure of the Department of ‘later Resources. Opportunity shall be
afforded all parties to respond and present evidence and argument on all

issuyes involved.

7
Dated this _HW_({ day of January, 1982.

7<;c?aﬂ,ﬁ.4// 4/%a2225§;£;7

RONALD D. CARLSON

Eastern Regional Supervisor



CONFERENCE AND HEARING INFORMATION
IN THE MATTER OF APPRCGVAL OF AN APPLICATICN FOR PERMIT

In accordance with Idaho Code, Section 42-203, the following
issues are involved in the consideration of the application and protest(s):

1. Will the proposed use reduce the quantity of water under

existing water rights?

2. Is the proposed water supply insufficient for the purpose

intended?

3. Is the application made in gqood faith or for detay or

speculative purposes?

4. Has the applicant sufficient financial resources with

which to complete the project?

5. Will the proposed use conflict with the lccal public

interest?

Any party may request in writing five (5) days before any
hearing that the oral proceedings thereof be taken in the form of
stenographic notes at the expense of the requesting party. Any party
may have such stenographic notes of the oral proceedings, or part
thereof, transcribed at h1s own expense. A taped record of the proceedings
will be maintained for the appeal peried.

If the hearing is conducted by a hearing officer appointed by
the Director, rather than the Director himself, a proposed decision will
be submitted to the parties and the parties may be afforded an opportunity
to file exceptions to the proposed decisions and present briefs and oral
arguments to the Directnr prior to the issuance of a final decision by
the Director. This procedure is required by Idaho Code, Section 42-1701A.

The parties by written stipulation may waive their right to a proposed
decision, however, the failure of either party to waive a proposed
decision will not prejudice the Director's review of a party's evidence
and arguments. However, such a waiver will shorten the decision-making
process and may expedite sybstantially the issuance of a final decision.
Whether comnliance with Section 42-1701A 1s waived will not affect a
party's right to petition for a rehearing of the final decision pursuant
to Rule 11 of the Department's Rules of Practice and Procedure or affect

a party's right to appeal the final decision to the district court.



Under the provisions of the Idaho Code, Sections 42-1701A
and 67-5215, any court review of the Department's decision on appeal
shall be confined to the record created before the Department.

Failure to appear at the time and place set for hearing by the
applicant or protestant{s) may allow the Department to dismiss without
prejudice the protest(s) or the application. Any and all cost incurred
by reason of such non-appearance may be assessed against such non-

appearing parties.



June 12, 1987

William G. Carlson
Mackay City Attorney
P. O. Drawer 804
Arco, ID 83213-0804

Dear Mr. Carlson:
Re: Permit No. 34-7088

In response to your letter of inquiry dated June 4, 1987, please be
advised that on November 6, 1986, the department received a request for
extension of time in which to submit proof of beneficial use for Permit
No. 34-7088.

Since the permit is one of many named in the Idaho Power Company suit
with respect to the Swan Falls Dam controversy, the department has
subsequently written to the permit holder and advised that we will hold
the request for extension of time without action until the permit can be
reviewed for compliance with the provisions of Sec. 42-203D, Idaho Code.

Another way of describing the status of the permit is that it is wvalid,
but presently in a "holding pattern” until the permit can be reviewed
with respect to some spinoff matters from the Swan Falls controversy.
Please feel free to contact this office if you have other questions.

Sincerely,

L, GLEN SAXTON
Chief, Operations Bureau

LGS:cf



WILLIAM G. CARLSON

MASQONIC BUILDING ATTORNEY AT LAW AREA CODE 208
260 W GRAND AVE P O DRAWER 804 527-3458

ARCO, | DAHO 83213-0804

7 )

“7 JUN 091987
State of Idaho Departmznt of Water Resources
Department of Water Resources

Statehouse
Boise, ID 83720

Attn: L, Glen Saxton, Chief
Operations Bureau

Re: John L, Powers -
Permit No, 34-7088

Gentlemnen:

We represent the City of Mackay, Protestant in the
Application for the above permit, We note that Powers, the
Permitee, was required by the Director's Memorandum Decision
and Order on Remand, to install a measuring device on the
spring outflow channel, Also, he was to submit Proof of
Construction of Works and Application to Beneficial Use, by
April 1, 1987,

Representatives of our client advise that he has
neither installed the device nor has he applied the water to
any substantial beneficial use,

Would you please advise us of the current status of
this permit, particularly whether Powers presented the
necessary proof prior to April 1, 1987.

Very truly yours,

(L tirtinen 7 ard onn

William G. Carlson
Mackay City Attorney

WGC/sm

CC: City of Mackay

NOV 22 1958
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February 10, 1987

John L. Powers

General Delivery

Mackay, ID 83251

Dear Mr. Povers:

Re: Permit No. 34-7088

The department has reviewed the request for extension of time submitted
in connection with the above referenced permit. The departmeqt will
hold the request without action until the permit is reprocessed in com-
pliance with the provisions of Sec. 42-203D, Idaho Code. Upon comple-
tion of reprocessing, an appropriate development period will be granted
if the permit is to be continued.

Please feel free to contact this office if you have any questions.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf

ce:  Region

li‘f\ . 1'(:: . "'B

NOV 22 1988
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November 25, 1986

John L. Powers
General Delivery
Mackay, ID 83251

Dear Mr. Povers:
Re: Permit No. 34-7088

The department received and reviewed the Request for Extension of Time
submitted in connection with the above referenced permit. Before the
department takes action on the request additional information is needed.

The request indicates that ligitation ig the bases for the extension
request. Please supply copies of documents which support your request
for extension of time. Specifically, the department would like to have
copies of items which show how you were delayed in the development of
this project after April 19, 1982. Also, any support data which bring
the title of the water into question.

Please supply this information within thirty days. If you have any
questions concerning this matter, please feel free to contact this
office,

Sincerely,

RITA I. FLECK
Secretary/Records Manager

NOV 2 2 1988

—.-‘A-...,.._W.“



S!Fe of Idaho .
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHM V. EVANS Mailing address:
Govemar Statehouse
Boise, Idaho 83720
A. KENNETH DUNN (208) 334-4440
Dwecror

SEPTEMBER 1, 1985

DEAR PERMIT HOLDER:

ACCORDING TO OUR RECORDS, YOU ARE THE HOLDER OF A WATER PERMIT ON WHICH PROOF OF
BENEFICIAL USE OF WATER WAS NOT SUBMITTED BEFORE JULY 1, 1985, WHICH INDICATES YOUR
PROJECT IS NOT COMPLETE., THEREFORE, YOU NEED TO BE AWARE OF CHANGES IN IDAHO LAW,
EFFECTIVE JULY 1, 1985, WHICH IMPACT ALL WATER PERMITS ISSUED BY THIS DEPARTMENT.

SPECIFICALLY, PURSUANT TO SECTION 42-203D0, IDAHO CODE, THE DEPARTMENT MUST REVIEW ALL
PERMITS FOR WHICH DEVELOPMENT OF WATER USE WAS NO COMPLETED ON OR BEFORE JULY 1, 1985, T0
DETERMINE IF THEY MEET THE NEW REQUIREMENTS OF CHAPTER 2, TITLE 42, IDAHO CODE. RULES
AND REGULATIONS GOVERNING THE RE-EVALUATION OF PERMITS ARE NOT YET FINALIZED. HOWEVER,
[F YOU COMPLETED THE DEVELOPMENT UNDER YQUR PERMIT BEFORE JULY 1, 1985, YOU SHOULD SUBMIT
A PROOF OF BENEFICIAL USE STATEMENT, STATING THAT THE PROJECT WAS COMPLETED BEFORE JULY
1, 1985 SO THAT YOUR PERMIT WILL NOT BE SUBJECT TO THE REVIEW REQUIREMENTS OF SECTION
42-2030, WHICH READS AS FOLLOWS:

42-203D, REVIEW OF PERMITS - OPPORTUNITY FOR HEARING. - (1)THE DEPARTMENT SHALL
REVIEW ALL PERMITS ISSUED PRIOR TO THE EFFECTIVE DATE [JULY 1, 1985] OF THIS
SECTION, EXCEPT TO THE EXTENT A PERMIT HMAS BEEN PUT TO BENEFICIAL USE PRIOR TO
JULY 1, 1985, TO DETERMINE WHETHER THEY COMPLY WITH THE PROVISIONS OF CHAPTER 2,
TITLE 42, IDAHO CODE. IF THE DEPARTMENT FINDS THAT THE PROPQSED USE DOES NOT
SATISFY THE CRITERIA OF CHAPTER 2, TITLE 42, IDAHO CODE, THEN THE DEPARTMENT
SHALL EITHER CANCEL THE PERMIT OR IMPOSE THE CONDITIORS REQUIRED TO BRING THE
PERMIT INTQ COMPLIANCE WITH CHAPTER 2, TITLE 42, IDAHO CODE. IF THE DEPARTMENT
FINDS THAT THE PERMIT SATISFIES THE CRITERIA ESTABLISHED IN CHAPTER 2, TITLE 42,
IDAHO CODE, THEN THE DEPARTMENT SHALL ENTER AN ORDER CONTINUING THE PERMIT,
(Z)THE DEPARTMENT SHALL PROVIDE AN OPPORTUNITY FOR HEARING IN ACCORDANCE WITH
SECTION 42-1701A, IDAHO CODE, AND SECTIONS 67-5209 THROUGH 67-5215, IDAHO CODE,
FOR EACH HOLDER OF A PERMIT THAT IS PROPOSED EITHER TO BE CANCELLED OR MADE
SUBJECT TO NEW CONDITIONS.

YOU MAY OBTAIN PROOF OF BENEFICIAL USE FORMS FROM THE DEPARTMENT. IF YOU HAVE ANY
QUESTIONS, PLEASE LET US KNOW.

SINCERELY,

. :
A_fn Saple ]
L. GLEN SAXTON ,

CHIEF, OPERATIONS BUREAU NQV 22 1958 .'
I
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. . INTER-DEPARTMEMT MEMO ~— 1

DATE A t 2, 1982
¥FROM Norm Young ugus

TO Ron Carlson

suBJECT Permit No. 34-7088

Enclosed is a copy of the memorandum decision on the above permit and a copy
of a letter from Mayor Caskey of Mackay.

Please arrange the requested inspection.

NCY:de mmnm

SIGNATURE



Y ® ®
b STV OF MACGRAY TR —

CUSTER COUNTY

203 SOUTH MAIN ST IDAHO 83251 P.0.BOX 418
n) 5 (p n
July 27, 1982 m ol R i @

bEUarfmeni o1 vraLe nhdu_‘.uco

L. Glen Saxton

Chief, Operations Bureau

Tdahe Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: Permit Nth—?OBB Memorandum Decision and Order on Remand
_..._,“n-......-—--"‘"-

Dear Mr. Saxtons

The City of Mackay has accepted the memorvandum decision of the IDWR

as amended on April 19,1982, concerning John Power's appication for

pernit on Powers Spring.

We request that the measuring of the lateral boundaries and depth

of Powers Spring, which is to be done by the IIWR, be completed as

soon ag possible so that the permanent monuments can be placed.

We alsc ask that Mr. Powers be encouraged to install the required

measuring device now that he has completed cleaning and deepening

the ditch which comnects to the spring outflow.

Pleage let us know when the ITWR will be able to arrange for the
measuring of the spring dimensions and its waters.

Thank you for your consideration of this matter.
Sincerely yours,
Oval L. Caskey, Mayor

OLC /nm

ENJOY LOST RIVER'S PAMOUS FISHING “‘cmnmm



Fire: Ponper

. In6i)s
CITY OF MACKAY S i
CUSTER COUNTY T ylUlog ©
IDAHO 83251 -8 Al
Lo g2

Chief, Operation Bureau

Idaho Department of Water Resources .
Statehouse

Boige, Idahe 83720

=3
=
§ L, Glen Saxton

ENJOY LOST RIVER'S FAMOUS FlouINg
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April 21, 1982

John L. Powers
211 North Main
Mackay, ID 83251

Dear Mr. Powers:
Re: Application for Permit No. 34-7088

Enclosed is a2 copy of your approved Application for Permit along with a
copy of the Memorandum Decision and Order on Remand. e direct your
attention to the conditions of approval as set forth in this order.

You should be aware that any person who does not agree with the decision
may request a rehearing before the director of the Department of Water
Resources within twenty (20) days or may appeal directly to the district
court within sixty (60) days from the date the decision is mailed.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf
Enclosures

cc: Michael D. Crappo and Kent W. Foster
Oval %. ?askey
Rowse) Ellis

= Ted Springer

Wiy a&;gd&ﬂi
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34-7088 - John L. Powers

Second Floor Conference Room, State Office Building
Idaho Falls, Idaho

Wednesday, February 17, 1982 - 10:00 a.m.
ROSTER OF ATTENDANCE

Hearing Officer NOﬁMAN C. ro LHAIG

Name Address Representing

TED SeriNGe R PBox )21 9, 1D4tp Baces crry aF’/mAefcd-r
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. 5%@% State of Idaho
N DEPARTMENT OF WATER RESOURCES
%” - STATE OFFICE, 450 W. State Street, Boise, Idaho

} &
L&n 0‘51-.
~Z_RESD -

Mailing address:

JOHN V. EVANS
Statehouse
Boise, Idaho 83720
A, KEMNETH DUNN (208) 334-4440
Direcyor

OUIn

Gy

January 21, 1982

Mr. Ted C. Springer
P, 0. Box 1219

Idaho Falls, ID 83401
Mr. Mike Crapo

P. 0. Box 129

Idaho Falls, ID 83401

Gentlemen:

The department has reviewed the settlement proposal outlined in Ted's
January 13th letter to Mike. The department would request that the following
additions be made to the agrcement:

1. Monuments (permanent markers) be installed to mark the lateral
boundaries and to provide a reference for the five foot (5'} depth. The
department will designate the locations for the monuments at the time of the
first cleaning of the spring. Since these monuments will benefit both parties,
the department believes that they should share the cost.

2. Monitoring - during the first year of this agreement, the department
will be present at the first cleaning and one additional one, if it is performed.
No more than two visits shall be requested by the city of Mackay during the
first year.

In succeeding years, the department may visit the spring or may require the
parties, at their expense, to hire a qualified person selected by the department
to supervise the cleanings. No inspections will be necessary if Powers notifies
the department and the city that he will only use hand tools for the cleaning.

If these proposals present a problem to you and your clients, please contact
Norman Young or me.

Sincerely,

Sl

HOWARD CARSMAN

"HC:alw Deputy Attorney General
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Ted C. Sprimger, Esqg.
428 Park-Avenue
Idaho Falls, ID 83402

Re: John Powers Water Application/City of Mackay
Dear Mr. Springcr:

This letter will confirm the recent discussion which
you and I had concerning possible settlement in the ahove
captioned matter. With the understanding that both of our
clients would have to give their approval to all of the
matters we discussed, we reviewed the elements of concern by
both parties in an effort to determine whether a mutual agree-
ment could be reached. BAs a result of ocur discussion, we
formulated a proposal which we cach agreed to discuss with our
clients. After our telephone conversation, I contacted Mr.
Powers with regard to the proposal. In the interest of
avoiding further litigation, he is willing to agree to it,
Accordingly, we are summarizing our understanding of the
proposal to which Mr. Powers would be willing to agree.

The proposal 1s as follows:

1. The maximum depth of excavation at any point in
the excavation gite will be set at & feet.

2. The Department of Water Resources shall measure
the present lateral boundaries of the spring to determine its
lateral dimensions.

3. Mr. Powers agrees that the present excavation is
sufficient for the purposes of his permit in its present
dimensions with the 5-foot depth restriction, and that further
excavation will not be necesgsary. Mr. Powcrs further agrees that
any further excavation would be undertaken only upon a new
application to the Department for a permit. The city would
be notified of any such new application.

S
&
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Ted C. Springer, Esq.
January 13, 1982
Page Two

4. Due to the fact that it has been administratively
and judicially confirmed that the present excavation does not
extend into the clay barrier sufficient to interfere with the
city springs and Mr. Powers has agreed to conduct no further
excavation without first obtaining a new permit from the Depart-
ment, the need for measurement of the existing flow of the
spring and installation of flow devices is not necessary.

5. Mr. Powers will be given the right to cliean the
spring as needed in a reasonable manner not to cause the depth
of the excavation to exceed the agreed 5-~foot maximum at any
point. Prior to undertaking any cleaning operations, Mr. Powers
will give reasonable notice, e.g., five (5) days, to the Depart-
ment of Water Resources, and will allow a representative of the
Department of Water Resources to be present and supervise his
c¢leaning operations to assure that the depth restriction of 5
feet is honored and that the lateral dimensions are not expanded.

6. If Mr. Powers decides to construct a retaining wall,
he shall construct it out of a permanent material and shall
notify the Department within a reasonable time, e.qg., five (5)
days, and shall allow the Department to supervise the construction
of the retaining wall.

7. It would be specifically understocd that by
entering this agreement, neither party is waiving any of its
legal rights or is estopped from asscrting any of its legal
rights in the future. Neither is any party waiving any of its
defenses,

Obviously, the agreement of not only the city and Mr.
Powers, but also of the Department of Water Resources is necessary
for this proposal to be finalized. However, it does seem to
represent a genulne compromise which should be acceptable to all
parties and would pose a minimal burden on the Department of
Water Resources.

It is our understanding that you are contacting the
Department of Water Resources to determine whether they will set
aside the presently scheduled hearing for approximately two weeks
to allow us time to determine whether these settlement negotiations
will be fruitful. We have no objection to setting aside the
hearing for several weecks to see if this proposal will be acceptable.
owever, we do desire to proceed as quickly as possible in the
vent that a settlement is not reached.

H
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Ted C. Springer, Esq.
January 13, 1982
Page Three

After you have had an opportunity to review this matter
with the city, please advise us of whether the city would be
willing to agree.

*

Very truly yours,

Michael D. Crapo
MDC:1h

cc: John Powers
Howard Carsman

Gy 1040



BEFORE THE DEPARTMENT OF WATER RESOURCES
O0F THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 34-7088 IN THE NAME

)

)

|
OF JOHN L. POWERS | NOTICE OF HEARING RESCHEDULING
)

Notice is hereby given that the Department of Water
Resources has rescheduled the hearing in the above referenced matter
at the request of the counsel for the applicant and protestant.

The hearing has been rescheduted for Wednesday. February 17,
1982, at 10:00 a.m. in the second floor conference room, State Building,

150 Shoup, Idaho Falls, Ii?ho.
Dated this (é/ 74‘day of January, 1982.

M/f Qéﬁ_x

RO ALD D. CARLSON

Eastern Regional Supervisor

)



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST
APPROVAL OF APPLICATION FOR PERMIT

)

)

)
NO. 34-7088 IN THE NAME OF JOHN L. POWERS ; NOTICE OF HEARING CHANGE
)

Notice is hereby given that the Department of Water Resources
has changed the hearing location concerning the above referenced
application.

The Department has rescheduled the wmatter for hearing
for Thursday, January 21, 1982 at 10:00 a.m. in the second floor
conference room, State Office Building, 150 Shoup Avenue, Idaho
Falls, Idaho. The hearing will be held in accordance with Chapter 2,
Title 42 of the Idaho Code and adopted Rules of Practice and Procedure
of the Department of Water Resources. Opportunity shall be afforded
all parties to respond and present evidence and argument on all

j 4

Dated this //’ day of January, 1982.

issues involved.

RONALD B. CARLSON

Eastern Regional Supervisor

Issues to be considered at this hearinao were stipulated
by the District Court; therefore, please disregard the attachment

sent with the previous notice.



STATE OF IDAHO

OFFICE OF THE ATTORNL Y (.- NERAL

DaviD H LEROY BOISE 83720 DEPARTMENT NF WATFR RESOURCES
ATTORNEY GENERAL STATEROUSE B J.SF 10unHo 83720
TELEPHOMNE {208: 334 4448

January 7, 1982

Mr. Ted C. Springer
P.O. Box 1219
Idaho Falls, ID 83402

Dear Ted:

I am pleased that you and Mike Crapo arc attempting to resolve your clients'
differences to avoid another hearing. To be on the safe side, and to keep
this matter moving along, the department is setting a hearing date. If the
hearing date poses a problem for you, please contact me.

The department is not currently able to provide a field investigation of the
Powers excavation. The department could not send anyone until the spring,
and even then may not have the funds to send someone. We appreciate your
offer to pay for the department's expenses, but your payment would not help.
1t would go directly to the state's general fund and would not be available
to offset funds spent from this year'’s budget.

The department could recommend qualified groundwater hydrologists who could
take the measurements you have described. Please feel free to contact me if
I can he of assistance.

Sincerely,

/ .
/ﬁ . R B . Y SRR
Howard Carsman

Deputy Attorney General
Dept. of Water Resources

Eall
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL
OF APPLICATION FOR PERMIT NO. 34-7088 IN NOTICE OF REMEARING

THE NAME OF JOHN L. POWERS

et e Pt g i g St

On December 17, 1974, John L. Powers filed with the Department
of Water Resources an application to appropriate the public waters of
the State of Idaho. The Memorandum Decision issued was appealed to the
District Court and on June 17, 1981, the matter was remanded back to the
Department of Water Resources by the District Court judge.

The Department has set the matter for hearing for Thursday,
January 21, 1981, at 10:00 a.m. in the basement meeting room, Memorial
Building, Arco, Idaho. The hearing will be held in accordance with
Chapter 2, Title 42 of the Idaho Code and adopted Rules of Practice and
Procedure of the Department of later Resources. Opportunity shall be
afforded all parties to respond and present evidence and arqument on all

issues involved.

Dated this gg day of January, 1982.

RONALD D. CARLSON

Eastern Regional Supervisor



CONFERENCE AND HEARING INFORMATION
IN THE MATTER OF APPROVAL OF AN APPLICATION FOR PERMIT

In accordance with Idaho Code, Section 42-203, the following
issues are involved in the consideration of the application and protest(s):

1. Will the proposed use reduce the quantity of water under

existing water rights?

2. Is the proposed water supply insufficient for the purpose

intended?

3. 1Is the application made in good faith or for delay or

speculative purposes?

4. Has the applicant sufficient financial resources with

which to complete the project?

5. Will the proposed use conflict with the local public

interest?

Any party may request in writing five (5) days before any
hearing that the oral proceedings thereof be taken in the form of
stenographic notes at the expense of the requesting party. Any party
may have such stenographic notes of the oral proceedings, or part
thereof, transcribed at his own expense. A taped record of the proceedings
will be maintained for the appeal period.

If the hearing is conducted by a hearing officer appointed by
the Director, rather than the Director himself, a proposed decision will
be submitted to the parties and the parties may be afforded an opportunity
to file exceptions to the proposed decisions and present briefs and oral
arguments to the Director prior to the issuance of a final decision by
the Director. This procedure is required by Idaho Code, Section 42-1701A.

The parties by written stipulation may waive their right to a proposed
decision, however, the failure of either party to waive a proposed
decision will not prejudice the Director's review of a party's evidence
and arguments. However, such a waiver will shorten the decision-making
process and may expedite substantially the issuance of a final decision.
Whether compliance with Section 42-1701A is waived will not affect a
party's right to netition for a rehearing of the final decision pursuant
to Rule 11 of the Department's Rules of Practice and Procedure or affect

a party's right to appeal the final decision to the district court.



Under the provisions of the Idaho Code, Sections 42-T701A
and 67-5215, any court review of the Department's decision on appeal
shall be confined to the record created before the Department.

Failure to appear at the time and place set for hearing by the
applicant or protestant(s) may allow the Department to dismiss without
prejudice the protest(s) or the application. Any and all cost incurred
by reason of such non-appearance may be assessed against such non-

appearing parties.
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Nov 4 1981

LAW OFFICES
WILLIAM § HOLDEN HOLDEN, KIDWELL, HAHN 8 CRAPO
R VERN KIDWELL, P A ! ' c Annﬁﬁarmbﬁtx N&%fsaﬁﬁﬂmces
FRED 4 HAHN IDAHO FIRST MATIONAL BANK BUILDING ROBERT B. HOLDEN (1111871
TERRY L CRAPO_ P Q. BOX 29
KENT W FQSTER
HOBERT E. FARNAM IDAHO FALLS, IDAHO 8340]
WILLIAM D FALER, P A.
STEPHEN E MARTIN TELEPHONE S23-0620

CHARLES A HOMER Area CODE 208

GARY L MEIKLE
CURT R.THOMSEN
RAMDALL K BARTONM

November 2, 1981

MICHAEL O CRAPQ
JAMES D HOLMAN
GAYLE A SQREMNSCON

Howard Carsman, Esqg.

Deputy Attorney General
Department of Water Resources
Statehouse

Boise, Idaho 83720

Ted C. Springer, Esq.

HOPKINS, FRENCH, CROCKETT & SPRINGER
P. 0. Box 1219

Idaho Falls, Idaho 83402

Re: John L. Powers/City of Mackay
Dear Howard and Ted:

We note that the City of Mackay has requested a
hearing in the above matter and we were wondering if it
would be possible to make arrangements for the hearing
to be held in Idaho Falls. This would be a convenience
for Mr. Powers and presumably the City of Mackay, but we
recognize that it would represent an additional cost to
the department.

Also, regardless of where the hearing is held, we
would like to request that it be scheduled as soon as
possible so that further delay in reaching a final resclu-
tion of this matter can be avoided. Ted indicated in his
letter of October 30, 1981 that there may be points on
which the parties can reach a reconciliation without the
need for a hearing. We would welcome an opportunity to
resolve any or all of the matters at issue without the
necessity for a hearing.

Very truly yours,

$ LA

)
% MDC:jd
;gg? cc: John L. Powers



HOPKINS, FRENCH, CROCKETT & SPRINGER

LAWYERS
C TIMOTHY HoPrinNs SALISBURY BUNLDING- 428 PARK AVENUE TELEPHONE
SEWARD H FRENCH, IO P O.BOX 1219 AREA COpE 208
GREGGRY L CROCKETT IDAHO FALLS, IDAHO 83402-1212 B23- 4445

Ten C SPRINGER
LARRY L GoiNs

LaRY & Larson December 18, 1981

PauL D Vgasy

- Ty P
ER T

Howard Carsman, Esd.

Deputy Attorney General
Department of Water Resources
Statehocuse

Boise, Idaho 83720

Re: John L. Powers Water Application/City of Mackay
Dear Howard:

Mike Crapo and I, and our clients, are attempting to
reconcile our respective positions in the above pending matter
to avoid the necessity of another hearing before the Department.

For the City's information, could you advise me whether
the Department would be available to perform a current measurement
of the flow from the John Powers excavation, to determine the
exact guantity of water flowing at this time.

Also, would the Department be available to measure the
exact present depth and lateral boundaries of the John Powers
excavation. With the flow and the size measurements, we could
measure future developments. Would you also advise me whether
there would be a charge of the Department for this service.

Thank you very much, and we will keep you informed of our progress.

Best wishes for the holidays, I am
very truly yours,

HOPEKINS, FRENCH, CROCKETT & SPRINGER
e, '

Ted C. Springer

TCS:kb

Q: City of Mackay
=  Michael D. Crapo

Q%? Sherl Chapmarn
5

&
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NOV 27 1981
LAW QFFICES
WILLIAM S. HOLDEN HOLDEN, KIDWELL, HAHN B CRAPO Dgpgém%@& w
:R;ER.T ﬁlﬂws""‘ oA IDAHC FIRST NATIONAL BAMK BUILDING A 3
N N ROBERT B. HOLDEN {i2{I5/27]
TERRY L CRAPQO P O.BOX 129
KENT W. FOS
ROBERT & FARNAM IDAHO FALLS, IDAHO B340l
WILLIAM © FALER, P &
STEPHEN E MARTIM TELEPHONE S523-0620
CHARLES A HOMER AREs CooE 208
GARY L MEIKLE
CURT R.THOMSEMN
RANDALL K BARTON November 23 , 1981

MICHAEL D. CRAPD
JAMES D HOLMAN
GAYLE A SORENSON

Howard W. Carsman, Esqg.
Deputy Attorney General
Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: John L. Powers/City of Mackay
Dear Howard:

Ted and I have conferred with regard to an agreeable
time for the hearing which the city has requested in the above
referenced matter, We would both be available for a hearing,
preferably in Idaho Falls, any time during the last three weeks
of January, 19282. If the Department could schedule the hearing
in this matter during that time period we would appreciate it.
Also, we would again like to request that the hearing be
scheduled as soon as possible during that time period, to avoid
any further possibility of the final resolution of this matter
extending into the next irrigation season.

With regard to the possibility of limiting the scope
of the hearing or resolving some matters prior to the hearing,
Ted is presently in the process of contacting the city to
determine what might be accomplished along those lines. Both
Ted and I will do our best to assure that as many issues as
possible are resolved prior to the hearing.

Thank you very much for your assistance.
Very truly yours,
Michael D. Crapo
MDC: jd

cc: Ted Springer, Esqg.
Mr. John Powers

=
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HorPkiINs, FRENCH, CROCKETT & SPRINGER

LAWYERS

C TIMOTHY HORKING SALISBURY BUILDING- 428 PARK AVENUE TELEPHONE
SeEwerD R FRENCH, T P D.BOX 1219 ARes CODE 208
GREGORY L. CROCKETT IDAHO FALLS, IDAHO B83402~1219 523- 4445
Tep € SPRINGER

Larry L GoiNg October 30 ’ 1981

LAarRY & LARSON
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NOV 1 198}
Mr. Howard Carsman, Esq. Dega
Deputy Attorney General rtme
Department of Water Resources It of Water Resources

Statehouse
Boise, Idaho 83720

Michael D. Crapo, Esqg.
P. 0. Box 129
Idaho Falls, Idaho 83401

Re: John L. Powers/City of Mackay
Dear Howard and Mike:

I just received the Reply of John Powers in the above
matter. Since there are still some items in dispute, I am by
this letter requesting a hearing before the Department to further
express the respective positions.

In the meanwhile, we are critically evaluating the Reply,
to see if we can reconcile certain of the points, reach voluntary
agreement between the parties and narrow any remaining issues for
the Department. I will tryv to commence this discussion with Mike
in about ten days. Thanks.

Very truly yours,

HOPKINS, FRENCH, CROCKETT & SPRINGER

'z ‘
/»427
Ted C. Springer

TCE:khb
cc: Oval Caskey, Mavor
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LAW OFFICES OCT 0
WILLIAM § HOLDEN HOLDEN, KIDWELL, HAHN & CRAPO es
R VERN MIDWELL, P A Amwmwn
FHED J. HAHN ’ IDAHO FIRST NATIONAL BANK SUILDING ROBERT B B N A ure
TERRY L CRAPO PO BOX 129
KENT W. FOSTER
ROBERT € FARMAM IDAHO FALLS, IDAHO B3401
WILLIAM I FALER.P A
STEPHEN E MARYIN TELEPHONE B2&3-062Q
CHARLES & HOMER AREa CoDE 208

GARY L MEIKLE
CURT R.THOMSEN

RANDALL K BARTON
MICHAEL D CRAFO October 29 ’ 1981
JAMES D HOLMAN

GAYLE A SDRENSON

Director of the Department
of Water Resocurces
Statehouse
Boise, Idaho 83720
Re: John Powers/City of Mackay
Dear Sir:

Enclosed please find The Reply of John L. Powers
in regard to the above captioned matter.

Vegy truly yourps,

{uo~ Michael D. Crapo

MDC:jd
Enclosure

s
S
§



® ® [ECEIVER

0CT 30 198

Department of Water Resources

HOLDEN, KIDWELL, HAHN & CRAPO
KENT W. FOSTER, ESQ.

MICHAEL D. CRAPOQ, ESQ.

P. 0. Box 125

Idaho Falls, Idaho 83401
Telephone: (208) 523~0620

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF PERMIT 34-708, )
IN THE NAME OF JOHN L. POWERS ) REPLY OF JOHN L. POWERS
BEFORE THE DEPARTMENT OF WATER )}

)

)

RESQOURCES.

COMES NOW respondent-appellant John L. Powers by his
counsel of record, and submits the following written reply to
the response of the City of Mackay to his proposal for
excavation of his spring. This reply is submitted in
accordance with the stipulation dated September 29, 1981. Mr.
Powers reply will be numbered in eight sections corresponding
to the eight items of the response by the City of Mackay.

1. Measurement of Existing Flow.

The City has requested that the existing flow be
measured to determine whether applicant has available .2 cfs as
applied for in his permit without further excavation. Although
Mr. Powers feels that this determination already has been made
to his satisfaction, he would not object to another measurement
of the flow of water from the existing excavation, with the
following provisos. First, because of the extensive delay
already caused to Mr. Powers and the injury which will further
accrue if he is prohibited for another irrigation season from
utilizing this spring, any such meaéurements should be
conducted promptly so that a final determination of this entire

ter can be made before next year's irrigation season

%E
S
£y
$§



begins. Second, Mr. Powers is satisfied that no further
measurement of the flow of the exisitng excavation is
necessary; if one is provided for pursuant to the City's
request, the City of Mackay should bear any costs involved.

2. Imposition of a Pump Sizing Requirement.

The City of Mackay requests that because Mr. Powers
contemplates pumping water to higher ground for sprinkling, the
Department should impose a pump sizing requirement and a
continuous totalizing inline flow meter on any pumping system.
However, the City has misunderstood Mr. Powers' intention with
regard to pumping. In his application, Mr. Powers contemplates
that the spring created by the excavation would become a
tributary to Warm Springs Creek. The water developed by the
spring would be allowed to spill into Warm Springs Creek to be
retrieved further down. In addition to this water, Mr. Powers
is also entitled to five minors inches of the water of Warm
Springs Creek pursuant to an earlier permit, He would probably
let the waters of the Powers' Spring flow into Warm Springs
Creek and then withdraw the spring waters together with his
five minors inches at a lower point. Furthermore, Mr. Powers
is also entitled to the overflow of the City tanks during
certain months of the year and these waters would also be
allowed to spill into the Warm Springs Creek to be withdrawn by
Mr. Powers at a lower point. Thus, the pumping which Mr.
Powers contemplates would vary depending on the time of year
and the amount of overflow. It would not be feasible to impose
a pump sizing requirement or a continuous totalizing inline
flow meter on any such pumping system.

In addition, a further reason that such pump sizing

é%;equirements should not be imposed is that there is no
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justification either in the record or in the remand by the
court for enforcing against Mr. Powers any conditions on his
permit which are more restrictive than those imposed on other
applicants in this regard. The findings of the Department
which were upheld by the court are that at its present level of
excavation there is no showing of interference between Mr,
Powers' spring and the City's spring. The court's remand was
focused primarily, if not entirely, on assuring that deeper
excavation was not made by Mr. Powers. This condition
requested by the City is not responsive to the court's concern
and is in direct contradiction to the express findings of the
Department which the district court has affirmed as being based
upon substantial competent evidence. It i; again reiterated
that the district court found that the director's decision and
order was based on substantial competent evidence "except the
evidence dictates the need for more precise definition of the
works authorized, or a condition be adopted to implement the
excavation depth caution™. Memorandum Decision and Judgment at
page 3.

3. Presence of City of Mackay at Excavation.

The City of Mackay regquests that the Department
impose a condition that a representative of the City be present
at the time of any excavation made by Mr. Powers. Mr., Powers
has conceded that the present excavation is sufficient to
satisfy his permit. Thus, it would not be necessary for any
further excavation.

Furthermore, if, for any reason, the Department
determines that further excavation is needed, and that such
excavation should be supervised, such supervision should be

%isyided by the Department of Water Resources, not the City of



Mackay. The City's request in this regard requests for the
City the right to come on to Mr, Powers' land to supervise his
compliance with the Department's order. However, this is
tantamount to a request by the City for "watchdog" authority
over Powers which is unnecessary and offensive.

4, Establishment of Maximum Excavation Depth.

Mr, Powers has no objection to the establishment of
the maximum excavation depth at five feet or the lateral
boundaries at their present dimensions.

5. Further Testing to Determine Exact Location
of Clay Barrier.

The City of Mackay requests that the Department
perform further testing to determine the exact location of the
clay barrier.

Mr. Powers does not believe such testing is
necessary, because extensive tests already have been made and
further testing would not be useful to a resolution of this
matter. However, he would not oppose further testing so long
as it did not delay the implementation of his use of the
excavation right for the next irrigation season and so long as
he was not obligated to pay for any costs of such unnecessary
testing, Finally, if a five foot depth maximum is established,
there would be no need for the additional restriction requested
by the City that any cleaning be stopped if "clay material” is
revealed.

6. Advance Determination of Procedure for
Plugging the Excavation.

The City of Mackay has requested that a specific
procedure and/or device should be approved by the Department in

éismnce for plugging the Powers' excavation if interference

\-‘

—
ig;btually develops. However, such a determination is premature
e
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since the findings of the Department are that interference has
not occurred. The City bears the burden of establishing any
interference, which it has not carried. There will be adequate
time in the future, if any such showing is ever made by the
City, for evaluation of remedies.

7. Notice to City of Cleaning of the Spring Excavation.

The City of Mackay regquests that it be notified three
(3) days in advance of any cleaning of the excavation proposed
by Mr. Powers, Again, this places a burden on Mr. Powers,
because it may not be possible for him to determine with
precision the times when it will be necessary to clean the
spring., Mr. Powers is a farmer and must clean and maintain the
spring in conjunction with other farming activities which may
or may not allow him to make precise scheduling such as is
requested by the City. Moreover, Mr. Powers again objects to
the City's request which is tantamount to a reguest that it be
established as a "watch-dog" over his spring. Again, the
determination has been made that the spring does not interfere
with the City's water supply. 8o long as Mr. Powers keeps his
excavation within the depth provided for by the Department, the
City bhas no right to supervise or interfere or trespass. The
proposal by the City in this respect makes the unwarranted
assumption that Mr. Powers will intentionally breach the terms
of the Department's permit and we find it offensive.

8. Retaining Wall.

The City agrees to the construction of a retaining
wall, but specifies certain types of materials out of which the
wall must be constructed. Although Mr. Powers has no objection
to the use of the general types of materials specified by the

City, it is not clear to him why it is necessary that the
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Department specify the particular materials which he must use
in the construction of a retaining wall. Finally, although Mr.
Powers has requested the right to build a retaining wall, this
should not be a mandatory requirement.

In conclusion, we would like to reiterate on Mr.
Powers' behalf that although the district court on appeal did
remand this case, the district court's opinion affirmed the
decision and order of the Department with the single exception
of the court's concern for the establishment of an excavation
depth. Mr. Powers has willingly complied with this concern by
providing the present measurements and asking for leeway to the
five foot depth level to allow him to clean and maintain the
spring. The City's response asks the Department to establish
not only a maximum excavation depth, but also to impouse
numerous additional restrictions on Mr. Powers' right to
operate under his permit, to the point of even insisting that
the City be present whenever Mr. Powers performs work on the
exXcavation site. Yet most of the City's requests focus not on
the concern of depth of excavation expressed by the court, but
on the City's personal concerns with the other findings of the
Department which were affirmed by the district court.

Mr. Powers has lost two irrigation seasons because of
the City's spurious objection. Now, after the Department has
determined that interference will not exist at the present
levels of excavation and the district court has affirmed these
findings, it is requested by him that a maximum depth of five
feet be established and Mr. Powers be allowed to proceed to use

the water from his spring.



Respectfully submitted this Z9 day of October, 198l.

HOLDEN, KIDWELL, HAHN & CRAPO

v W

Foster
Attorney for Respondent-
applicant, John L. Powers

CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the
State of Idaho, resident of and with my office in Idaho Falls,
Idaho; that I served a copy of the following described pleading
or document on the attorneys listed below by hand delivering or
by mailing, with the correct postage thereon, a true and

correct copy thereof on this a4 day of October, 1981.

Document Served: REPLY OF JOHN L. POWERS
Attorneys Served:

Howard Carsman, Esq.

Deputy Attorney General
Department of Water Resources
Statehouse

Boise, Idaho 83720

Ted Springer, Esqg.

HOPKINS, FRENCH, CROCKETT & SPRINGER
P. 0. Box 1219

Idaho Falls, Idaho 83401

Lot/
t W. ster
HOLDEN, KIDWELL, HAHN & CRAPO
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- Howard Carsmanrsq . .
September 9, 19%]

Page

Three

modest development of John Powers' spring is unlikely
to have any measureable effect on Mackay City Spring.
Casterlin Report at 8. The five foot excavation depth
which we are requesting constitutes only a modest in-
crease in depth to accomodate the need for cleaning the
excavation. Second, the Casterlin Report also found

that
clay
feet
This
tion

on one occassion a trench was dug through the blue
barrier in this area to a depth of approximately 4.5
with no resultant seepage. Casterlin Report at 1.
would indicate that in the range of depth excava-
which we are requesting, there would be no inter-

ference with the city spring.

Please advise us if there is anything further

which you desire that we submit to you in order for you
to make a determination in this matter.

Very truly yours,

B

Michael D. Crapo

MDC:jd



- Howard Car sman’Esq . .
September 9, 11

Page Three

modest development of John Powers' spring is unlikely
to have any measureable effect on Mackay City Spring.
Casterlin Report at 8., The five foot excavation depth
which we are requesting constitutes only a modest in-
crease in depth to accomodate the need for cleaning the
excavation. Second, the Casterlin Report also found
that on one occassion a trench was dug through the blue
clay barrier in this area to a depth of approximately 4.5
feet with no resultant seepage. Casterlin Report at 1.
This would indicate that in the range of depth excava-
tion which we are requesting, there would be no inter-
ference with the city spring.

FPlease advise us if there is anything further
which you desire that we submit to you in order for you
to make a determination in this matter.

Very truly yours,
Michael D. Crapo

MDC:jd
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HopkINs, FRENCH, CROCKETT & SPRINGER 77
LAWYERS
C TIMOTHY HOPKiNS SALISBURY BUILDING - 428 PARK AVENUE TeELEPHONE
SewarD H. FRENCH, IT P.O.BOX 121D Area CoDE 208
GreGcORY L CROCKETT IDAHO FALLS, IDAHO B340 B23-4445
Tenr C SPRINGER
Larry L Goins
LaRY S LARSON October 19, 19081 .
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Howard Carsman, Esd.
Deputy Attorney General Department of Water Resources
Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: In The Matter of Permit No. 34-708
In The Name of John L. Powers,
Case No. 2554: Proposal for Excavation
at Powers' Spring

Dear Howard:

Herewith, pursuant to the Stipulation between the
parties, is the Response of the City of Mackay to the appli-
cant's proposal for excavation, within the constraints of
Judge Beebe's Memorandum Decision and Judgment, dated June
17, 1981.

Thank you for your letter confirming that a hearing
could be requested after all written comments are submitted.

Very truly yours,

HOPKINS, FRENCH, CROCKETT & SPRINGER

Ted C. Springer

TCS:kb
cc: Michael D. Crapo, Esqg.
Oval Caskey, Mayor
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HOPKINS, FRENCH, CROCKETT & SPRINGER
Ted C. Springer

428 Park Avenue

P. 0. Box 1219

Idaho Falls, Idaho 83401

Telephone: 208-523-4445

Attorneys for City of Mackay, Idaho

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT 34-708, )
IN THE NAME OF JOHN L. POWERS ) RESPONSE OF THE CITY OF
BEFORE THE DEPARTMENT OF WATER ) MACKAY
RESOURCES. )

)

COMES NOW the City of Mackay, Idaho, by and through its
undersigned special counsel, and submits the following written
comments on the proposal of John L. Powers for excavation of his
spring, in accordance with the Stipulation dated September 29, 1981.

l. Prior to any excavation by the applicant, the flow
of water from the Powers' existing excavation should be measured to G and
determine if the applicant has available .2 cfs applied for, without
further excavation. If .2 c¢fs is available without enlargement
or deepening, no further excavation except normal cleaning opera-
tions should be done.

2. The application for permit contemplates that water
from the excavation would be pumped through a pipeline to higher y
ground for sprinkling. The Department should impose a pump sizing
reguirement which would not allow Mr. Powers to pump in excess of
.2 cfs, and a continuous totalizing inline flow meter on any
pumping system should be reguired.

3. A representative from the City of Mackay should be e

pnéggnt at the time any excavation is made by Mr. Powers, to insure

ég?pliance with the permit.
S

4
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RESPONSE OF THE CITY OF MACKAY - 1
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LAW OFFICES

WILLIAM & HOLOEN HOLDEN, KIDWELL, HAHN &8 CRAPO

R VERN HIDWELL, P A ARTHUR W HOLDEN (1877 1967}

FRED 4 HAHN IDAHO FIRST NATIONAL BANK BUILDING ROBERT B HOLDEN (19111971
TERRY L CRAPQ F O BOX 29

KENT W. FOSTER

ROBERT E FARNAM IDAHO FALLS, IDAHO 8340)
WILLIAM © FALER, P A A

STEPHEN E MARTIN TELEPHONE 5230620
CHARLES & HOMER Area CopE 208

GARY L MEIKLE

CURT Rt THOMSEN

RANDALL ¥ BARTON

MICHAEL O CRAPC October 1 r 1981

JAMES D HOLMAN
GAYLE & SORENSON

Ted Springer, Esqg.
428 Park Ave.
Idzho Falls, Idaho 83401

Re: In The Matier Of Permit No. 34-708
In The Name 0f John L. Powers, Case
No. 2554:; Proposal For Excavation At
Powers Spring

Dear Ted:

Enclosed please find a copy of the written
proposal which we have mailed on today's date to the
Department of Water Resources. This proposal is sub-
mitted as the written proposal to the department re-
garding the excavation at Mr. Powers' spring in accord
with the stipulation which has been entered between the
parties. It is our understanding that the City of Mackay
will have twenty (20) days from the date of your receipt
of this proposal to submit written comments to the depart-

ment.
Very truly yours,
Michael D, Crapo
MDC:jd
Enc¢losures

cc: Howard Carsman, Esq.
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Department of Water Resources

HOLDEN, KIDWELL, HAHN & CRAPQ
MICHAEI Db. CRAPO, ESQ.

P. 0. Box 129

Idaho Falls, Idaho 83402
Telephone: (208} 523-0620

BEFORE THE DIRECTOR OF THE DEPARTMENT OF
WATER RESOURCES QF THE STATE OF IDAHO

IN THE MATTER OF PERMIT NO.
34-708, IN THE NAME OF
JOHN L, POWERS BEFORE THE

)

)

)] STIPULATION
DEPARTMENT OF WATER RESQURCES )

)

)

WHEREAS, on June 17, 1981, the Honorable Arncld
T. Beebe issued a Memorandum Decision and Judgment Setting
Aside Order Allowing Application for Permit; and,

WHEREAS, said decision did remand the above-
entitled matter to the Department of Water Resources (herein-
after "department") for consideration for more precise defini-
tion of the works authorized, or a condition be adopted to im-
plement the excavation depth; and,

WHEREAS, the parties wish to resolve this matter
by further proceedings before the director of the department;

NOW THEREFORE, the parties do hereby agree that
the following procedure be used upon the remand of this pro-
ceeding:

1} the applicant will submit in writing to the
department his proposal for excavation at his spring, along
with any supporting data or analysis;

2) the City of Mackay will then have twenty (20)
days from the date of its receipt of the applicant's proposal

‘iEE submit written comments to the department on the applicant's

Ny
_,%zoposal:

fg?

&
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3) the applicant shall then have ten (10) days
from his receipt of the City of Mackay's written comments to
submit a-written_response to the department;

4) the department will then render a decision
specifying the manner in which the excavation will be made;:

| 5) Any party aggrieved by the department’'s de-
cision may seek immediate review of that decision by the district
court, said review being upon the record, which would consist
Df_the applicant's written submission, the City of Mackay's
written comments, the applicant's response, if any, and the

department's decision.

DATED thise32 ZHgay of_w , 1981.
_ | o
( EL ot

HOWARD W. CARSMAN PRINGER, Q{/
Deputy Attorney General Counsel for the City i
Counsel for the Department Mackay

of Water Resources

éﬂ«/ﬂ"/
MICHAEL D. CRAPO

Counsel for the appllcant
John L. Powers

ORDER

| - o
IT IS SO ORDERED this 2% day of g% o Loz .

1981.

2 - STIPULATION
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DISTRICT JUOGS
IN THE DISTRICT COURT OQF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

IN THE MATTER OF PLRMIT NO. ) Case No. 2554
34-7085 IN THE NAME OF )
JOHN L. POWERS. ) MEMORANDUM DECISION

) AND

) JUDGIHENT SETTING ASIDE

} ORDER ALLOWING APPLICATION
}

FOR PERMIT

This is an appeal from a decision of the Director of the
Department of Water Resources ordering approval of a permit to
John L. Powers to appropriate .2 cfs for irrigation purposes.

The Court's review is pursuant to I.C. 67-5215.

Transcript before the Department of Water Resources 1is
designated "Tr."; transcript of rehearing before the Director
of the department is designated "Tr.A",

The appellant, City of Mackay, Idaho, (hereinafter Mackay)
has a right to all the water from a spring known as the City
Springs, except 5 miners inches, which is a right belonging to
Respcndent, John R. Powers (hereinafter Powers). In the same
area is a spring known as the Powers' Spring, the water from
which is a right belonging to Powers. In the area is Warm Springs
Creek, to which the City and Powers' springs would, if not di-
verted, contribute.

The waters of the two springs and Warm' $prings Creek are
discharge from an aquifer - - a common source (Tr.A 68; Tr. 12).

The permit in guestion would allow Powers to exXcavate

the area of Powers' Spring, which is located some 130 feet .

MEMORAIIDUM DECISION AND JUDGMENT -1-
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downgrade from, and about 9 feet lower than, the City Spring.
Mackay's concern that this would decrease the output of the City
Spring brought on contest before the Department of Water Resources,
the director and this appeal.

Unguestioned 18 Mackay's right to have the groundwater
flow regimen of i1ts spring unaffected. The basis of the decision
granting Powers' application for a permit to excavate at his
spring site to capture additional groundwater in the area can
be gleaned from the Memorandum Declsion and Order {(Tr. 19, 20)
in the light of the evidence and contentions. The crucial gquestion
was whether or not excavation in the Powers' Spring area would
affect the élow of the City Spring. The answer depends upon
the nature of any hydrologic relationship between the two springs
(fr. 60 - - Chapman evaluation). The existence of a relatively
impermeable blue clay barrier between the seepage areas of the
two sp;ings, and test evaluations led cne expert to the conclusions
that excavations accomplished at the Powers' Spring had no measur-
able effect under present conditions on the Mackay spring and
further modest development unlikely would have any effect (Tr. 100 - -
Casterlin Memorandum).

The decision of the Director was to the effect the studies
{presumably geologic and hydrologic) disclosed no relationship
between the springs. A condition of the approval "Any development
of the sprinugs area must not disturb the clay barrier separating
the applicant's spring from the city's spring"” emphasizes the
clay barrier as being the basis for the conclusion there is no
direct relationship between the springs.

r

The decision which only so condltions:gqgther development
of the Powers' Spring ignores Casterlin's (upon whose expertise
the decision 1s extensively based) caution that further develop-

ment sheuld not extend much deeper than the present excavation

to preclude any chance of future interference.

N
®§*’
MEMORANDUM DLCISION AND JUDGMENT —g -



A Mackay contention 1s that the order is erroneocus in
failing to specify as a condition of the permit a limitation on
method of spring development {(Appellant's Brief, 'P.2; Appellant's
Reply Brief, P.2), contending, inter alia, the Casterlin
caution as to depth of excavation should be implemented as a
condition.

The approved Application for Permit describes the proposed
diverting works:

"A basin will be excavated to collect ground water which

will essentially form a spring tributary to Warm Springs
Creek. Water thus developed will be pumped through a
pipeline to higher ground for sprinkling."

The description is indefinite as to dimensions of the excavation.

I.C. 42-202(4) provides an application must set forth a
description of the proposed work and amount of water to be
diverted, In many instances, the amount of water to be diverted
might well modaify and aid in making definite a description of
the works. In the case of excavation for ground water, the water
guantity seems more a result of the works than a modifier of the
nature of the works.

The record supports the Director's decision and order as
being based upon substantial, competent evidence, except the
evidence dictates need for more precise definition of the works
authorized, or a condition be adopted to 1mplement the excava-
tion depth caution.

The expert testimony in the record, whether of Chapman or
Casterlin, indicates potential interference with the City Spring
waters by excavation. Casterlin's caution should be defined
more precisely than "not extend very much deeper than the present
excavation” and the limitation made a conditiod of the allowance
of the application. Having not implemented this bottom line of
protection of Mackay's water right, the allowance‘of the appli-

cation 1s clearly erroneous,

§

%’L’IEMORANDUI-Q DECLSTON AND JUDGHMENT -3-
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The Order is set aside and the matter remanded for further

consideration. 52/

DATED and DONE this /2 h‘day of June, 19281.

ARNOLD T. BEEBE
District Judge

cc: Michael D. Crapo, Esqg.
Howard Carsman, Esqg.
Ted C. Springer, LEsg.

MEMORANDUM DECISION AND JUDGMENT —4-
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March 31, 1980

MEMORANDUH

TOs Bob Fleenor
Ron Carlson
Paul Castelin

FROM: Mike Hyer
RE; CITY OF MACKAY V5. POWERS, PERMIT NO. 34-7088

Counsel for the parties in this appeal agreed to allow the
City of MacKay to augment the record with an affidavit by Sherl
L. Chapmran.

In accordance with the stipulation, the City submits the
affidavit to the Department, which then may modify or amend the
decision. The Department then forwards the affidavit and any
changes in the decision to the District Court, where it is made
part of the Court's record on appeal.

Attached is a copy of the material submitted by Chapman.
Please advise whether it warrants any changes or revisions in our
decislon.

At tachuent

S
S ;

=
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Add your addms in the .'RETURN TO space on .
TEVerse.

1. The foliowing service is requested (check one):
Show to whom and date delivered.__.___..... 15¢
[[] Show to whom, date, & address of delivery.: 33¢

[:] DELIVER ONLY TO ADDRESSEE and
' show to whom and date delivered. ..... iemen 654

[} DELIVER ONLY TO ADDRESSEE and
show to whom, date,. and address of

delwery SRSV .7 1 |
2. ARTICLE ADDRESSED TO:
3. ARTICLE DESCRIPTION:

REG_lSTERED NO. [ CERTIFIED NO. INSURED NO.

A

{Always obtain signature of addresses ot sgent)

I have receiy the article described ayov

SIGNATURE,

e
s

DATE OF DELIVERY 4
1 ;
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6. UNABLE TO DELIVER BECAUSE: CLERK'S
; Y
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——————————
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RETURN e
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show to whom and date delivered..._....._.. 65¢
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delivery ..o 85¢
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other springs, wells, and holes localed (hereon irom which water is with-

"JORN POWERS,

4

. ‘ JUL 17 1y

Dera
VERITment of Wape Resourcey

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF

THE STATE OI' IDAT1O, IN AND FOR THE COUNTY OF CUSTER

Plaintiff, Civil No, 2253

vs.

=
=

QUEST FOR
CITY OF MACKAY, HILMER LINDBURG,
ROWSEKHL ELLIS, WAYNE BONE, DANA
HARRINGTON, TR HANAWALT, and
FORREST HUNTEHR &5 ONS CONSTRUCTIONCO,

=

SXAMINATION

Rl S N I N P T e

Defendant s,

TO: The State of Tdaho Depariment of Water Administration:

WHEREAS, the above aclion is now pending in the above-entitled Court,
and ‘

WIHEREAS, the priority and source of certain walers is in issue,

NOW THERITFORE, IT IS HEREBY REQUESTED, pursuant {o Idaho Code

42-1401, that the Slate of ldaho Departinent of Waler Administration conduct
an exiimination of certan waters in the Niv | of Seetion 32, T. TN., R. 24L. R

B.M.,, Custer Couniy. Idaho, known as the Warm Springs Creelk, and to
exanne the Cily of Mackay spring and sprimg house located thereon, and

drawn (o acternne:

1. Whether and to what extent under the terms of those certain judgments
and supplemental judpments and deerees in the above -entitled Court (then

ment Company, of. al, Case Mo, 3648, deceree enlered August 8, 1917, and

]
Sixth Juaterml isiriet) actions enfitled Charcles R, PPolls vs. Idaho Impruvei‘-
1

Arthur Woodian et ux vs, Jack Milhimie el a1, Cnase No, 1589, decree
cntered July 11 1952, (he plaintifl and the defendant Gity of Mackay have .
the rieht to develop sprines Tocated on Land owoed by the plaintiff in above
mentioned section of property m CQunter Counndy, daho,

2. Whether and o vhat extenl, a) water withdeawn from on said property
Irom holes, wells or sprines developed by plaintdl affectl the flow of water
from the City of Maclhy spriny thereon, b) whether said spring and the

o r————
oL -




Pland

. water withrh'n'.wll therefrom by the City of Mackay is part of "Warm Springs’ ”
P . or "Warm Sprines Creek’, and whether said waters constitule a spring, and{ "

i ¢) whether holes, wells or springs developed by plaintiff on said property

nooare part of said "Warm Springs' or "Warm Sprines Creek!,

/ 3. The use made of the wafers from "Warm Springs™ or "Warm Springs

'; * Creek by the plamitdf John Powers, and by the delendants, the City of

!} Mackay. g

o |

' - 4. Any other information relative to the adjudication of the priority of ... :.
. ] . rights o the usce of lhe waters of the "Warm Springs' or "Warm Springs .L;{":ﬂj'

'f%;'\"_lu JII _ Creek", and under the decrees and judemenis heretofore eniered reogarding fo -
%

said waters, the respective rights ot the parties hercto to future'develop~ %

- ment of said witlers. \
i }
! IT IS FURTHER REQUESTED that the appropriale survey and report in !
H the nature of a proposed findings of water rishtls be submiticed to the above- | |
E'} entitled Court as soon as practicable. b
i A
!; /,f’ ?';;/ ' ’ i ;
" DATED ihis / = day of July. 1874, ok
! bl -
i |
I ! I
! ARNOLD T. BEEDBR P i
! v |
, [4
e L7 -
;: s ’ ’ o ’ )C ) / C l "
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ﬁﬁum @ of Idaho 9

G .

i DEPARTMENT OF WATER RESOURCES

% 5 STATE OFFICE, 450 W. State Street, Boise, Idaho

[.RESC

JOHN V EVANS Mailing address
Gonerner Statehouse

Boise, idaho 83720
€ STEPHEN ALLRED (708) 334-4440

Drrecror

March 31, 1980

MEMORANDLUM

TO: Bob Fleenor
Ron Carlson
Paul Castelin

FROM : Mike Hyer '
RE: CITY OF MACKAY VS. POWERS, PERMIT NO. 34~7088

Counsel for the parties in this appeal agreed to allow the

City of MacKay to augment the record with an affidavit by Sherl
L. Chapman,

In accordance with the stipulation, the City submits the
affidavit to the Department, which then may modify or amend the
decision. The Department then forwards the affidavit and any
changes in the decision to the District Court, where it 15 made
part of the Court's record on appeal,.

Attached is a copy of the material submitted by Chapman.
Please advise whether it warrants any changes or rovisieoas in our
decision,

Attachment



Tep C. SPRINGER
. ATTORNEY AT LAW
MAR 21 137 P O, BOX 645

CHALLIS, iDAHC B3226

Department of Waler ke .otaCos 208-879-2312

March 3, 1980

Michael H, Hyer, Esq.

Deputy Attorney General
Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: City of Mackay/John L. Power Application for

Permit No. 34-7088

Custer County Case No. 2554
Dear Mike:
Herewith, pursuant to the Stipulation to Augment Record
dated January 22, 1980, is the Affidavit of Sherl L.
Chapman.

Would you kindly present this to the Director in
accordance with the Stipulation. Thank yomn.

Very truly vours,

- c
/ z@;%;bﬂ
TED C. SPm/RVZW

TCS/Js
cc: Michel D. Crapo, Esq.
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TED C. SPRINGER, Esq. Department af vitor
Attorney for Appellant

P.0O. Box 645

Challis, Idaho 83226

(208) 879-2312

IN THE DISTRICT COQURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

IN THE MATTER OF PERMIT NO.
34-7088, In the Name of

JOHN I.. POWERS Case No. 2554

' I SHE e
Before the Idaho Department ATFPFIDAVIT OF SHERL L. CHAPMAN

of Water Resources,

STATE OF IDAHO )
ss.
County of Ada )

SHERI, I,. CHAPMAN, deposes and says:

1. That he is a ground water geologist and water resource
consultant, with offices in Boise, Idaho, and that he testified
at the hearing before the Department of Water Resourccs on
September 19, 1976, in the above-entitled mattcr.

2. That the attached statement dated January 29, 1980
is submitted to augment the record in the above matter with
respect to the additional field review by the Department of
Water Resources after the hearing on September 19, 1977, and
with respect to the measuring devices or controls on the amount
of water to be diverted by the applicant.

ary,l__é_, 1930.

oty Pl e
Sherl L, Chapman

SUBSCRIBED AND SWORN TO before me thisgﬂ{day of Yehruary, 1980.

2

4 2z

WAV /e 4 S
Notary Public tor Idaho
Residing at:

Comin, Expires: .%Kiﬂ{bj

(SEAL)
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MAR 214 1ixp

Mr. Ted Springer Df\parfr”enf Of HQ!»!’ u. L

P, 0. Box 645
Challis, Idaho 83226

or

Dear Mx, Springer:

I have reviewed the results of the hearing before Lhe Idaho
Department of Water Resources and the memorandum decision as re-
quested in behalf of the City of MacKay. I would offer the fellowing
comments on areas of the memorandum decision I feel especially
partinent to the City's position and the validity of the decision.

The memorandum decision, dated March 8, 1978, includes infor-
mation and data allegedly obtained during an additional field
investigation conducted by Department of Water Resources personncl,
This test was conducted approximately one year after the study I
conducted and several conclusions relating to the {inal decision
were based upon these data. I would like to point out that in the
time period between the tests that I made and the test conducted
by the State that there was no control of access, modificatiom, or
potential tampering with the piezometers, excavations, or other
measuring sections at the site., The plezometers, for example, are
open tubes and could have been partially filled with trash, water,
either from the activities of man or precipitation, or otherwise
modified so as to render them totally incorrelatable with earlier
data. To rely on data collected from such an investigation demon~
strates a serious lack of concern for scientific contrel and accuracy
and in my opinion renders the data suspect and conclusions without
basis.

As I peinted out in my investipation, the fact that the water
table slopes steeply in the spring area does not render my earlier
conclusfons or study invalid. It is an extremely common occurrence
for a water table, especially in an area adjacent to a mountain
front such as this, to roughly parallel the land =urface beneath
which it lies. 1In the case of the spring arca investigated, the
slope of the water table does appear to parallel the topography.
Additionally, because of the nature of the fine grained sediments
in this area the resistence to ground water movement is high. In
order for ground water to move through the sediments and discharge
in the spring area, a steep gradient, or slope of the water table

SPECIALIST IN
GROUND-WATER HYDROLOGY / WATER RIGHTS ' WATER WELL DESIGY / GEOTHERMAL RESOUACES



2 Ted Springer .
January 29, 1980
Page 2

must be formed to develop the head or pressure required to move the
water through the sediments to the discharge point under the force
of gravity., The only mechanism in nature that allows this steepening
of the gradient and movement of ground water through these sediments
is for the water table to rise upgradient or west of the spring area
to a height above the springs sufficient to drive the water through
these "tight" sediments. The conclusion of the State, that because
the piezometer bottom is two feet above the spring and therefore
outside the influence of the spring discharge is inaccurate and
demonstrates a lack of understanding of the hydrologic system in
this l.oca.l -

The memorandum decision and subsequent correspondence of the
Department of Water Resources indicate that they feel little need
for measuring devices or controls on the amotmt of water to be
diverted. I would like to peint out that if, in fact, the Depart~
ment intends to allow a permit for the diversion of 10 miners inches
or 90 gallons per minute and expects to administer that water right
as they are required by law, then there should be no objection to
providing an inline totalizing measuring device which will allow
the state, the c¢city, and the operator of the system to determine
the instantanecus flow through the system as well as the total
amount of water pumped the jrrigation season. The Department has
stated that the amount of water will be licensed and subject to
their normal examination but it is obvious from past experience
that this measurement will be made only once In a 5 year period
and that no follow-up enforcement will ever be conducted, especially
in this area where there is no water district or watermaster.
Therefore, the Department, in the interest of accuracy and equitability,
should require an inline measuring device on the discharge assembly
such as a McCrometer totalizing inline flow meter and should limit
the applicant as to pump size in order that he cannot over-pump
the spring in excess of his allocated water right, 1If the applicant
overexcavates the spring and allows more water to flow from the
spring either by pumping or to waste In the creek, the damage to
the hydrologic system will be irreparable and irretrievable,

The above remarks reflect my position and thoughts on the
memorandum decision of the Department of Water Resources dated

March 8, 1978. If you need additional information or an expansion
of these conclusions, please feel free to contact me at any time,

Sincerely yours,

Sherl L. Chapman :

Consultant

SIC:kie



BEFORE THE DIRECTOR OF THE NEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER NF APPLICATION FOR PERMIT

)

) MEMORANDUM DECTSTON
NO. 34-7088 IN THE NAME OF JOHN L. POVERS ) AND ORDER
)

The matter of water rights held by John Powers and the City of Mackay on
Warm Springs and Warm Springs Creek first came before the Deparlument of Water
Resources on July 24, 1974, when the Seventh District Court of the State of Idaho
requested the Department, pursuant to Section 42-701, Idaho Code, conduct an
examination of certain waters in the Northeast quarter (NEL), Sec. 32, Twp. 7N,
Rae. 24E, B.M., Custer County, Idaho, known as Warm Sprinos Creek.

A preliminary investigation was conducted on Julv 24, 1974, and a wore
extensive investigation by the Department was conducted on Aucust 17 and 13, 1574.
This study included an examination of the City of Mackay Spring and the John Powers
Spring. This study resulted in a proposed finding of water rights which was
submitted to the court on January 23, 1975.

On December 17, 1974, the Department received an application from John
Powers requesting the appropriation of an additional 0.20 cubic feet per second from
the springs located within the NWLNE%, Sec. 32, Twp. 7M, Rge. 24E, B.M., Custer
County, for the irrigation of 30 acres of land.

Notice of this application was published in the Mackay Miner on December
26, 1974 and January 2, 1975, and subsequently was protested by the City of Mackay
through their attorney, Ted Springer.

A hearing in the matter was first scheduled on April 29, 1875, but was
continued pending court action. On May 24, 1976, the City of Mackay requested
further postponement of the hearing to allow the City an opportunity to seek
technical assistance in conducting futher studies on the City's spring and
surrounding area. Pursuant to the City's request, the Nepartment conducted an
additional study on Auaust 23 and 24 of 1975. The results were submitted to the
City on September 3, 1976,

In November of 1976, Sherl Chapman, a consulting geologist. was retained
by the City of Mackay to conduct another study. Mr. Chanman's conclusions were
compieted in January of 1977 and a report was submitted to the Department for
review in September of 1977. A hearing before the Department was then scheduled

for September 19, 1977. The applicant was present and represented by Vent . Fnster,



Attorney at Law., of the firm Holden, Holden, Kidwell, Hahn and Lrapo, of Idaho
Falls, Idaho. The protestant, the City of Mackay, was represented hy Ted C.
Springer, Attorney at Law, Challis, Idaho.

Testimony and evidence was submitted on behalf of hoth the applicant
and protestant. The Department has taken the matter under consiteration and
having reviewed all pertinent information, the Director of the Depavtment of
Water Resources makes the following Findings of Fact, Conclusions of lLaw, and Order:

FINDINGS OF FACT

1. The applicant is holder of Riaht No. 34-N959 yerresentinog 0.10 cubic
feet per second of water with a priority of January 1, 1979, to be diverted from
Warm Springs Creek for irrigation within the NE', Lot 2, Sec. 32, SELSEL, Sec. 29,
Twp. 7N, Rge. 24E; Right No. 34-0961, representing 0.08 cubic feet per second of
overflow from the City's facilities, with a priority of June 22, 1957, to be diverted
for irrigation and stockwater within the SW.SW., Sec. 28, st.5E., Sec. 29, all
in Twp. 7N, Rge. 24E,

2. The City is holder of Right No. 34-0960 with a priority of January 2,
1904, and is thereby entitled to all of the flow of a certain-sprinq laocated in
the NWy of Lot 2, Sec. 32, Twp. 7N, Rge. 24E, at the source of Warm Sobrings Creek
less the 0.10 cubic feet per second of flow of right 34-0959.

3. The Department of Water Resources'studies revealed a clay barrier
between the City's spring and the one proposed to be developed by the applicant.
The Department found the water quality of both the City spring and the applicant’s
spring to be very comparable. However, it was found that the apnlicant's spring
was considerably warmer.

City of Mackay - August 12, 1974, temperature 179 € (639F)
John Powers - August 12, 1974, temperature 217 ¢ (71°F)

4. The consultant hired by the City of Mackay installed four observation
wells and one "test pit" in the area between the City's spring and the spring which
has heen excavated by the applicant. The procedure used by the consultant included
damming the outlet of the applicant's spring and then monitoring any changes that
could be observed in the observation wells during a fourteen-day period.  The
City's consultant concluded that because the water levels in one of the observation
wells increased from the time the test started until its conclusion and because
observation well no. 4 began to gain water eleven days after the test started, there

was a direct relationship between the applicant's sprino and the city's spring.



@ @
However, the Department conducted an additicnal field veview of the arca on
November 30, 1977, and found the water levels in observation well no. 1 to be
higher than it was when the study for the City was dnne one year earlier. Obser-
vation well no. 4 had about one-half (%) foot of water in the bottom of it.
In addition, it was determined that the bottom of observation well no. 4 was about
two feet higher in elevation than the top of the dam the City's cansultanti ised
in conducting his test and, therefore, could not have caused the chanae in the

water level in this observation well by damming.

CONCLUSIONS OF LAW

1. The City has a right to use all of the flow of the upner “city" spring
with the exception of 0.10 cubic feet per second which must be sunplied to the
applicant.

2. The consultdant for the City of Mackay erred in his interpretation
of his data. No relaticnship between the City's spring and the applicant's spring
has been shown in any of the studies that have been done.

3. The applicant 1s entitled to a permit from the Department of Water
Resources.

ORDER

IT IS, THEREFORE, HEREBY QRDERED and Application for Permit No. 34-7088
is APPROVED subject to the following conditions:

1. This permit is subject to all prior water rights.

2. Any development of the spring area must not disturb the clay barrier

separatinag the apolicant's sprina from the city's sprina.

3. Proof of construction of works and application of water to beneficial

use shall be submitted to the Department an or before March 1, 1983,

Dated this 2__ day of March, 1978.




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHD

IN THE MATTER OF PERMIT NO. 34-7088 ORDER AMENDING MLMORANDLEY DECISION

IN THE NAME OF JOHN L. POWERS AND ORDER OF MARCH 8, 1978

WHEREAS, on March 9, 1978, Application for Permit MNo. 31-703% was approved;
and,

WHEREAS, on March 28, 1978, Mr. Ted C. Sorincer, attorney for the protest-
ant, City of Mackay, requested a rehearina for several reasons, one of which is to
allow the protestant opportunitv to review the data cathered bv the Denartment
during a field visit made after the hearing; and,

HMHEREAS, a copy of the information cathered hv the Department has been
sent to the applicant and the protestant and time has been allowed for written
arqguments concerning the additional information; and, written responses were
received from both the applicant and the protestant: and,

WHEREAS, the March 8, 1978 Memorandum Decisijon and Order concluded in
error that the City of Mackay was entitled to all the flow of the "upper city"
spring with the exception of 0.10 cubic feet per second of water: and,

WHEREAS, the City (Village) of Mackay was decreed in the case of Arthur
H. toodman et ux vs. Jake Millonig et al the riaht to all the water of a certain
warm spring known as Warm Springs Creck with the exception of 0.10 cubic feet per
second of water; and,

WHEREAS, atl of the other issues raised in the Petition for Rehearing
by the City of Mackay were considered by the Director in reaching his March 8,
1978 decision; and,

WHEREAS, after the submission of the written documents hy the applicant
and protestant, the Director has decided pursuant to Rule 11.2 of Ll Department's
Rules of Practice and Procedure that the issues on rehearing can be determined
without a formal héarinq:

THEREFCCL, it 1s hereby determined pursuant to Nule 11.2 of the Depart-
ment's Rules of Practice and Procedure that no further hearino 1s necessary and
further that the March &, 1978 decision is affirmed with the excention of Con-

clusion of Law Ho. 1 which is amended as follows:



1} The City has a right to use all of the flow of that certain spring
known as Warm Springs Creek with the exception of 0.10 cubic fect per second of

water which must be supplied to the applicant.

Dated this & day of April, 1979.

Deputy Director

ORDER AMENDING MEMORANDUM DECISION AND ORDER QOF MARCH 8, 1978 -- PAGE 2



”~ - | [% E LG [E ” w ‘q} Tep C. SPRINGER ‘

. ATTORNEY AT LAW
MAR 24 19A0 P O BOX 645

CHALLIS, IDAHO B3226

Depaftmeﬂl Of Water RE;C;HEL‘L"S 20B-879-2312

March 3, 1980

Michael H. Hyer, Esqg.

Deputy Attorney General
Department of Water Resources
Statehouse

Boise, Idaho 83720

ckay/JOHn
34-7088
€ No. 2554

Re: City of
Permit N
Custer Co

. Power Application for

Dear Mike:

Herewith, pursuant to the Stipulation to Augment Record
dated January 22, 1980, is the Affidavit of Sherl L.
Chapman.

Would you kindly present this to the Director in
accordance with the Stipulation. Thank you.

Very truly yours,
< s
J ey

. TED C. smxﬁﬁ'é"”/

TCS/]Js
cc: Michel D. Crapo, Esqg.

<



GROUND-WATER HYDHAOLOGY / WATER RIGHTS / WATER WELL DESIGN / GEOTHERMAL RESOURCES

J i 1 fé/;&///,//

. COMSULTANT
4706 FAIRVIEW AVENUE ; BOISE, IDAHO B3704 PHONE 3706131

REGE! 7R,

ahuaty 29, 1980

MAR 24 1c8p

P. 0. Box 645 ater Resnnroes

Challis, Idaho 83226

Dear Mr, Springer:

I have reviewed the results of the hearing before the Idsho
Department of Water Resources and the memorandum decision as re-
quested in behalf of the City of MacKay. I would offer the following
comments on areas of the memorandum decision I feel especially.
pertinent to the City's position and the validity of the decision.

The memorandum decision, dated March 8, 1978, includes infor-
mation and data allegedly obtained during an additional field
investigation conducted by Department of Water Resources personnel.
This test was conducted approximately one year after the study L
conducted and several conclusions relating to the final decision
were based upon these data., I would like to point out that in the
time period between the tests that I made and the test conducted
by the State that there was no control of access, modification, or
potential tampering with the piezometers, excavations, or other
measuring sections at the site, The piezometers, for example, are
open tubes and could have been partially filled with trash, water,
either from the activities of man or precipitation, or otherwise
modified so as to render them totally incorrelatable with earlier
data. To rely on data collected from such an investigation demon=-
strates a serious lack of concern for scientific contrel and accuracy
and in my opinion renders the data suspect and comclusions without
basis. ‘

As I pointed out in my investigation, the fact that the water
table slopes steeply in the spring area does not render my earlier
conclusions or study invalid. It is an extremely common occurrence
for a water table, especially in an area adjacent to a mountain

front such as this, to.roughly parallel the land surface beneath

which it lies. 1In the case of the spring area investigated, the
slope of the water table does appear to parallel the topography.
Additionally, because of the nature of the fine grained sediments
in this area the resistence to ground water movement is high., In
order for ground water to move through the sediments and discharge

in the spking area, a steep gradieﬁ:, or slope of the water table

SPECIALIST IN



v Ted Springer
January 29, 1980

Page 2 i

must be formed to develop the head or pressure required to move the
water through the sediments to the discharge point under the force

of gravity. The only mechanism in nature that allows this steepening
of the gradient and movement of ground water through these sediments
is for the water table to rise upgradient or west of the spring area
te a height above the springs sufficient to drive the watexr through
these "tight" sediments. The conclusion of the State, that because
the piezometer bottom is two feet above the spring and therefore
outside the influence of the spring discharge is inaccurate and

demonstrates a lack of understanding of the hydrologic system in
this 10cal .

The memorandum decision and subsequent correspondence of the
Department of Water Resources indicate that they feel little need
for measuring devices or controls on the amount of water to be
diverted. I would like to peint out that if, in fact, the Depart-
ment intends to allow a permit for the diversion of 10 miners inches
or 90 gallons per minute and expects to administer that water right
as they are required by law, then there should be no objection to
providing an inline totalizing measuring device which will allow
the state, the city, and the operator of the system to determine
the instantaneous flow through the system as well as the total
amount of water pumped the irrigation season., The Department has
stated that the amount of water will be licensed and subject to
their normal examination but it is obvious from past experience
that this measurement will be made only once in a 5 year period
and that no follow-up enforcement will ever be conducted, especially
in this area where there i{s no water district or watermaster.
Therefore, the Department, in the interest of accuracy and equitability,
should require an inline measuring device on the discharge assembly
such as a McCrometer totalizing inline flow meter and should Llimit
the applicant as to pump size in order that he cannot over-pump
the spring in excess of his allocated water right. If the applicant
overexcavates the spring and allows more water te flow from the
spring either by pumping or to waste in the creek, the damage to
the hydrologic system will be irreparable and irrvetrievable,

The above remarks. reflect my position and thoughts on the
memorandum decision of the Department of Water Resources dated
March 8, 1978, 1If you need additional information or an expansion
of these conclusions, please feel free to contact me at any time.

Sincerely yours,

<, Cprre——
Sherl L, Chapman

Consultant

e 1'a
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MAR 24 190

TED C. SPRINGER, Esq. Department nf Water *
Attorney for Appellant

P.0. Box 645

Challis, Idaho B3226

{(208) 879-2312

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

IN THE MATTER OF PERMIT NO,
34-7088, In the Name of

JOHN L. POWERS Case No. 2554

R . M
Before the Idaho Department AFFIDAVIT OF SHERL L. CHAPMAN

of Water Resources.

R e e e

e etk et oty b S = gl o g Rt et e e

STATE OF IDAHO )
58.
County of Ada )

SHERL L. CHAPMAN, deposes and says:

1. That he is a ground water geologist and water resource
consultant, with offices in Boise, Idaho, and that he testified
at the hearing before the Department of Water Resources on
September 19, 1976, in the above-entitled matter.

2. That the attached statement dated January 29, 1980
is submitted to augment the record in the above matter with
respect to the additional field review by the Department of
Water Resources after the hearing on September 19, 1977, and

with respect to the measuring devices or controls on the amount

of water to be diverted by the applicant,

Sher1 L. Chapman

SUBSCRIBED AND SWORN TO before me this J/day of February, 1980.

7/7112 / %ﬁ{/g

Notary Puﬁllc for Idaho
Residing at:

Comm. Expires: 5}3Qyé{7

{SEAL)




MBMORANDUM

T0: File 34-7088 ABril 2, 1980
FROM: B8ob Fleenor

Sherl's January 29, 1980 letter contains the same objection argued by
December 15, 1978 brief concerning timing of our field exam.

The measuring device would serve no purposé since Power's water comes
fram a different source than the city's. I1f a meter {s needed for Power's
;hen the city should also be required to install a totalizing-recerding
meter so that am expansion of théér right {s prevented.

Further 1f the pump has a maximum putput of 0.20 cfs then an expansion
($400 for 0.20 cfs) meter 1s not needed.



March 31, 1980

TOR AN DU

T #Oo0 Fleenor
AU Larison
Payl vastelin

FeGh; Mike Hyer
Re: CITY OF HACKAY V5. PUWLKL, PRAMIT N(. 34~T70838

wounsel for the parties in this appeal agreed to allow the
ity 6L Hackay to auyment the record with an affidavit by sherd
.t » Cii&{ni‘.dn .

In accoraance witn the atipulation, the City submits the
atficavit tu the ODepertment, which then mavy modify or amend the
decasion. ‘The Degartsent then forwards the atfidavit ang any
Chanjzes 1n the Jdecision to the UListrict Jourt, whoere it 18 made
part of the Court's record on apueal.

Attached 1s a copy of the suterial suoaittead by Chapman.
Plcase aovise whnethsr {t warrants any changes or revislons in our
duecision,

At tachment



May 17, 1979

Mr. Ted C. Springer
Attorney at Law

P. 0. Box 845
Challis, ID 83226

Dear Mr. Springer:

A8 requested in your laetter of May 8, 1979, encleosed 18 a certified copy of
Application for Permit No. 34-7088. I am taking the liberty of also encloa-
ing certified copies of "Order Amending Memorandum Decision and Order of
March 8, 1978" and "Memorandum Decision and Order" which will be necessary
in the event the city of Mackay wishes to appeal to the district court.

The fee for certification is $1 per document and 25¢ per sheet for coples.
You may remit $5.25 to this eoffice.

If you nead further assistance, please do not hesitate to contact us.

Sincerely,

Roberta GCarratt
Ragords Supervisor

Enclosures



Apreil 27, 1979

John L. Powers
211 North Main
Mackay, ID 93251

Dear Mr. Powers:

Re: Permit Ho. 34-7088

Enclosed is a copy of the Order Amending iemordadum Decision and Order
of March 9, 1978, Tl=ase note that Conclusion of lLaw #1 on the oriainal
order has been amendad,

Mnv person who doa2s not aoree with the decision of the Department may
anneal diractly to the district court within &) days of the date of the
decision.

Sincarely,

L. ALEN SAXTON
Chief, Operations Bureau

LAS:prf

Enc: Order

ct: Kent W. Foster
Ted €. Springer

City of Mackay
(w/enc.)

-3';[" YR



TeDp C. SPRINGER
ATTORNEY AT LAW
P. 0. BOX 645
CHALLIS, IDAHO 83226

208-879-2212

May 8, 1979

L. Glen Saxton, Chief

Operations Bureau

Idaho Department of Water Resources
Statehouse

Boige, Idaho 83720

Re: Application of John L. Powers
Permit No [ 34-7088
City of Mackay, Idaho

Dear Mr., Saxton:

I am in receipt of the Order Amending Memorandum
Decision dated April 26, 1979 in the above matter.

In the event the City of Mackay wishes to appeal to
District Court, would you kindly furnish to me at this
time a certified copy of the application in the above
matter, as required by Idaho Code 42-203. If you
require a fee in advance for the certified copy please

advise, and thank vyou.

Very truly yours,

v
) o )? -
TED C. S/PRINGER i
Mackay City Attorney

TCS/is
cc: Oval Caskey, Mayor
Carole Wright, Clerk
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LAW OFFICES

WILLIAM 5 HOLOEN HOLDEN, KIDWELL, HAHN & CRAPO

R VERN KIDWELL IDAHO FIRST NATIONAL BANK BUILDING o i DW

TERRY L CRAPO P O.BOX 129 ST 2R o R !

KENT W. FOSTER R PP b i

ROBERT €. FARNAM IDAHO FALLS, IDAHO B3401 e S

WILLIAM D FALER &

STEPHEN E.MARTIN TELEPHONE S523-0820 S HoW

CHARLES A, HOMER AREA CODE 208 EPK 40 1878

GARY L. MEIKLE

CURT B.THOMSEN . Viater Rasource
April 7, 1978 Pepartment of Viater Rasources

Eastern District Otfice

Department of Water Resources
Eastern District QOffice

1515 Lincoln Reoad

Idaho Falls, Idaho 83401

-

\
Re: Permit No. 34-7088 _

-

Gentlemen:

We are enclosing our Response to Petition for Rehearing
for filing in the above matter.

Thank you for your assistance.
Yours very truly,
Kent W. Foster
KWF:jt

Enclosure
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BEFORE THE DIRECTQR OF THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR PERMIT )
) RESPONSE TO PETITION

NO. 34-7088 IN THE NAME OF JOQHN L. POWERS) FOR REHEARING
)

COMES NOW John L. Powers, and by and through Holden,

Kidwell, Hahn & Crapo, his attorneys of record in the above
entitled matter hereby submits the following response to the
Petition for Rehearing of the City of Mackay, protestant.

The primary thrust of protestant's Petition for Rehear-
ing appears to us to amount only to an expression of disatisfaction
with the decision rendered by the department. Both of the studies
or investigations which were performed; that is the study or
investigation performed by the department, as well as the second
or later study performed by Mr. Sherl Chapman, were done at the
request of the protestant. 8ince both of those investigations
were before the department, it had the responsibility of resolving
conflicts in evidence. In most disputed matters, there is
conflicting evidence and the judicial or quasi-judicial officer
must make a decision. That the decision went one direction or
another, is not of itself normally grounds for a rehearing.
Usually there must be a substantial showing that important
evidence was not considered, because for one reason or another it
was not available. The protestant clearly has not indicated that
there was additional evidence not available to or not considered
by the department.

The protestant complains about the department's efforts to

resolve apparent conflicts between the studies done by the various



"o . .

experts on behalf of the City of Mackay. As we understand it,
the department's "field review" on November 30, 1377, was not
in the nature of a further study or test, but rather done strictly
for the purpose of verifying data so as to be able to make a
correct factual decision. In the case of an administrative
agency with special expertise on this subject matter with
responsibility for rendering a guasi-judicial decision, we think
thig activity would not only be within the rights of the agency
but that it would have an obligation to verify such facts.

The protestant talks about the "need” of the City of Mackay.
To our knowledge "need" is not a relevant legal consideration in
the case.

Neither is there any legal requirement in the law that the
order specify such things as measuring devices or pump sizes.
The statutory law of the state already provides one receiving
waters from the public water supply must construct a measuring
device and that would be a requirement whether the order or the
permit requires it or not. Finally, and perhaps this summarizes
our reaction to the city's Petition for Rehearing, Paragraph No. 3
objects that the department’s order is unreasonable because it
excepts 0.10 cubic feet per second, rather than 5 miner's inches.
In Idaho, 1.0 cubic feoot per second is equal to 50 miner's inches.
We have suspected the city of using a different kind of math than
the rest of us throughout this proceeding, but we are still
convinced that 0.10 cubic foot per second is equal to 5 miner's
inches.

Respectfully submitted this 7 day of April, 1978.

HOLDEN, KIDWELL, HAHN & CRAPO

By: A é/

Ke - ster




CERTIFICATE OF MAILING

I hereby certify that I am a duly licensed attorney
for the State of Idaho, resident of and with my office in
Idaho Falls, Idaho; that I served a copy of the foregoing
Response to Petition for Rehearing by mailing a true and
correct copy thereof to the following attorney, prepaying

the postage thereon this 7 day of April, 1978.

Ted C. Springer, Esq.
P.0O. Box 409
Challis, Idaho 83226
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Tep C. SprINGER 6»‘ .
ATTORNEY AT LAW {"
F. O. Box 409 ‘ . .
CHALLIS, IDAHO 83226 a"% YA &
208-879-2312 qﬁp 9] y
Qr AR
%%
g i DATE
i Bobby D. Fleenor, Chief December 15, 1978
Department of Water Resources
Statehouse SUBJECT

Permit Nq;‘34;7083

Pl

Boise, Idaho 83720

Dear Bobby:

Please make the following correction on page 2, line
%18 of the City's Memorandum of December 15, 1978:

the line should read "be difficult if not impossible...”

Thank you.

Very“truly ygars,

-»

I .
éEﬁ1?!!&* ? o o

TCS/is

Form ML 5 N7Z The Crawing Board, Inc Bos 505 Dallos Texas
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TEp C. SPRINGER
ATTORNEY AT LAW
P, . Box 409
CHALLIS, IDAHO 83226

208-879-2312

April 10, 1978

Director

bepartment of Water Resources
State Office

373 West Franklin Street
Boise, Idaho 83702

re: Application of John L. Powers
City of Mackay
Permit No. 34-7088

Dear Director:

® [EGEIVE

APR 12 1978

Depariment of Water Resources

ﬂfR:CT"R

“""“""( T‘I‘?

e nrs
! Nr.’i‘-!.

{
RN "TbD BUR.

-
1 r«n

i

I PERLGNREL

{hEs

I am in receipt of the Response to Petition for Rehearing

Filed on behalf of John I,. Powers.

In partial response to

Mr. Powers' in which he guestions paragraph 3 of the petition,
that paragraph objects to the phrase "upper city spring"
used by the Department, and not the calculation of 5 miner's

inches.

In 1light of the response filed by Mr. Powers, the City of
Mackay would request the opportunity to present oral argument
in support of the petition, which should expedite this matter.

Please advise and thank you.

zz?;fir yours,
54
Mackay City AttOrney

TCS/1h
cc: Oval Caskey, Mayor
Kent W. Foster, Esg.

A -
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AW FFICES

HOLDEN, KIDWELL, HAHN & CRAFO

IDAHC FIRST NATIONAL BANK BUILDING

WILLIAM S HAQLDEN
R VERN KIDWELL
FRED J HAHN

ARTHUR W HOLDEN {IB77-1967]
ROBERT B HOLDEMN (SII-1871)

TERRY L CRAPQ
KENT W. FQSTER
ROBERT € FARNAM
WILLIAM D FALER
STEPHEN E. MARTIN

CHARLES A HOMER

P O BOX lzg
IDAHO FALLS, IDAHC 8340)

TELEPHONE S23-0820
AREA Cobe 208

GARY L.MEIKLE
CURT R THOMSEN
RANDALL K.BARTON

QOctober 20, 1978

Mr. Rconald D. Carlson
Department of Water Resources
Eastern District Office

1515 Lincoln Reoad
Idaheo PFalls, Idaho 83401
Re: Application of John L. Powers - City of Mackay -

Permit No. 34-7088
Dear Ron:

The last thing I have in my file on this matter is a
letter from Ted Springer to the Director of the Department
requesting oral argument on his Petition for Rehearing. That
request was dated April 10, 1978, and I am wondering whether
there has been any decision made yet, or course of action
adopted by the department.

We would very much appreciate hearing from you as to
the status of the matter.

Yours wvery truly,

Kent W. Foster

KWF:jt
cc:  John Powers
a%yk%?& 0 i
'ﬁ hv h.t’vmﬁri ? [/
H
0CT 23 1973
D?p&{mrm o

. “Ure
Sastern Digirg U Gt o

o



S’rge of Idaho .
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

JOHN ¥V, EVANS Mailing address
Govemer Statehouse
Boise, Idaho 83720
C. STEPHEN ALLRED (208) 384-2215

Director

April 4, 1978
MEMO

T0: Norm Young
FROM: Bob Fleenor R

RE: City of Mackay request ®r rehearing

I recommend that we not allow a rehearing since no new evidence on

the issues raised is proposed to be entered by the City.
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Novemher 20, 1974

Mr. tent Y. Foster

HOLDCN, IPUFLL, HAHN % CRAPO
P, 7, Pox 129

Idaho Falls, ID 33171

Near Mr. Foster:
Re: Permit No., 34-7993

The request for rehearing submitted by Mr. Springer on behalf of the
City of Mackay raised several questions which may result in an amended
memorandum decision. A copy of our letter to Mr. Springer is enclosed
along with a copy of the information obtained during the field visit
made subsequent to the heoarina.

Please submit any additional briefs on our interpretation of the data
oathered during the field visit and also a further <iscussion, if you
desire, of the other issues raised in lir. Springer's rehearing request,
2efo¥? December 18, 1978 so that the decision on the permit can be
inalized.

Sincerely,

BOBBY D. FLEENOR
Chief, Regional Offices Bureau

BOF:rf
Enc: 2

bce:  Eastern Region



Tep C. SeRINGER
ATTORNEY AT LAW
P O Box 402
CHALLIS, |IDAHO 83228
(2081 878 2312

March 27, 1978

Nirector

Department of Water Resources
State Office

373 West Franklin Street
Boilise, Idaho /3702

Re: Applicant of John L. Powers
City of Mackay
Permit No. 34~7088,

Dear Director:

® N
RECETYED

MAR 28 1978

Department of Water Resourcas

Enclosed please find a Petition for Rehearing filed
on behalf of the City of Mackay, Idaho.

Thank vyou.

Very truly yours,

TED C. SPRINGER

TCS/is
cc: Kent W. Foster L

T Foyoay “ray
HECHLF T
o !lf:t“g‘
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TED O SPRINGER
ATFORNEY AT LAW
£ O BODY aog
CHALLIS IDAHG 8322%
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MAR 28 1978

Department of Waper Resources

BEFORE THE. DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR PERMIT ) PETITION FOR
} REHEARING

No. 34-7088 IN THE NAME OF JOHN L. POWERS )}
)

COMES NOW the’ City of Mackay, Idaho , protestant in the
above matter, and petitions the Idaho Department of Water
Resources, pursuant to Rule 3 of the Department Rules and
Regulations, for a rehearing of the case in which an Order was
entered on March 8, 1978, and mailed to the undersigned on
March 13, 1978. This Petition is brought for the reasons that
the Order is unreasonable, unlawful, erroneous and not in
conformity with the law in that:

1. The Order states in Conclusions of Law No. 2 that
"no relationship between the city's spring and the applicant's
spring has been shown in any of the studies that have been
done", which is erronecus, in that studies and evidence before
the Department indicate a relationship between the two springs.

2. The Order is unreasonable and contrary to law in that
it is based in part on additional field reviews of the area
after the hearing on September 19, 1977, which reviews were not
subject to examination by the protestant, the City of Mackay .,
nor available for examination or rebuttal by the protestant.

3. The Order is unreasonable, erroneous, and contrary to
the law in that it limits, in Conclusions of Law No. 1, the
right of the City to all of the flow of the upper "City"™ spring
with the exception of 0.10 cubic feet per second, when in fact

and in law, the City is entitled to all of the waters of the

spring known as Warm Springs Creek with the exception of 5 miners

inches.

4. The Order is erroneocus, unreasonable, and contrary to law
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in that it approves of a permit for the withdrawal of water
by the applicant from Warm Springs Creek, notwithstanding the
right and need of the City of Mackay to all of the waters of
Warm Springs Creek for the municipal water supply. thereby
reducing the guantity of water under existing water rights.

5. The Order is erroneous and unreasonable in that it
fails to acknowledge the amounts of water presently withdrawn
by the applicant from Warm Springs Creek in determining whether
further development of the spring area should be allowed by
applicant.

6. The Order is erroneous and unreasonable in that it
fails to specify conditions on the permit, such as requirement
of a measuring device by the applicant, limitation on pump
size or other device used to withdraw the 0.20 cubic feet per
second, limitation on method of development by applicant in
addition to non disturbance of the clay barrier, provisions
for indemnity of the City of Mackay in the event of interference
with the City water supply by applicant.

7. The Order is erroneous and unreasonable in that it
allows development of the spring area notwithstanding evidence
that interference by applicant with the existing prior rights
of the City would be difficult if not impossible to enforce and
correct, and irreparable, thereby denying the City its right
to the entire flow of the Warm Springs Creek with the exception
of the 5 miners inches previously decreed to applicant.

If rehearing is granted, the petitioner would offer
evidence pertaining to the requirements of the City of Mackay,
the relationship between applicant's spring and the City spring,
the existing withdrawal of water by applicant, and such further
evidence as is reguired to support this Petition. Such evidence
would be in the form of written and oral testimony in a quantity
sufficient to support this Petition.

Petitioner further requests the right to amend and supplemen
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this Petiton in order to fully address all other peoints and groun

which the petitioner considers the Order to be unreasonable,
unlawful, erroneocus or not in conformity with the law.

DATED: March 27, 1978.

CITY QP MACKAY; “ZDAHC

EY—W
Ted L Springer

Attorney at Law
P.0. Box 409 -
Challis, Idaho 83226

CERTIFICATE OF MAILING

I hereby certify that on the 27th day of March , 1978, I mailed
a true and correct copy of the above Petition for Rehearing to
Kent W. Foster, Esg., Holden, Holden, Kidwell, Hahn & Crapo,
Attorneys at Law, P.0O. Box 129, Idaho Falls , Idaho 83401 , by
plaging the same in the U.S. Mail, postage thereon prepaid.

/"\

Ted Srringer




November 17, 1978

Mr. Ted C. Springer
Attorney at Law

P. 0. Box 409
Challis, ID 83226

Dear Mr. Springer:
Re: Permit No. 34.7088

Sometime ago you requested a rehearing on Permit No. 34-7088 1issued to
John L. Powers.

Your request raises several questions which could cause an amended memorandum
decision and order be issued. Reason number 2 which pointed out that you did
not have an opportunity to review the additional field report is sufficient
reason to reopen the matter for further information,

Therefore, enclosed is a copy of the information obtained during the field
report made subsequent to the hearing.

Please review the information and provide us with a brief discussing our
interpretation of this data and also a complete diseussion, if you desire,
of the other issues you raised in your request for a rehearing.

Mr. Foster has also been given the opportunity of submitting an additional
brief in the matter.

Please submit your brief before December 18 so that the decision on the permit
can be finalized.

Sincerely,

BOBBY D, FLEENOR
Chief, Regional Offices Bureau

BDF:rf
Enc: 1

cc: Kent Foster
bce: Eastern Region



Tep C. SPRINGER
ATTORMNEY AT LAW
P. O, Box 409
CHALLIS, IDAHO 83226 cen T 10978

208-879.2312
Department of Watsr Resouenas

March 27, 1978

Director . . b
Department of Water Resources i

State Office nn e e
373 West Franklin Street wAT ST IR
Boise, Idaho 83702 Dapat. . o s
Re: Applicant of John L. Powers Fabelil Ll Gince
City of Mackay

Permit No. 34-7088
Dear Director:

Enclosed please find a Petition for Rehearing filed
on behalf of the City of Mackay, Idaho.

Thank you.

Very tr yours,

T/Eb% g CE

TCS/js
cc: KRent W. Poster



TED {* SPRINGER
AITORNEY w7 LAw
F O SCX 40%
CHALLIS LDAHO B3226

ZDB-B879 2712

1ot ::T‘C’

BEFQRE THE DPIRECTOR OF THE DEPARTMENT OF WATER RESOQURCES
OF THE
STATE OF IDAHO

IN THE MATTER QF APPLICATION FCR PERMIT } PETITION FOR
) REHEARING
No. 34-7088 IN THE NAME OF JOHN L. POWERS )
}

COMES NOW the City of Mackay, Idahc , protestant in the
above matter, and petitions the TIdaho Department of Water
Resources, pursuant to Rule 3 of the Department Rules and
Regulations, for a rehearing of the case in which an Order was
entered on March 8, 1978, and mailed to the undersigned on
March 13, 1978. This Petition is brought for the reasons that
the Order is unreascnable, unlawful, erroneous and not in
conformity with the law in that:

1. The Order states in Conclusions of Law No. Z that
"no relationship between the city's spring and the applicant's
spring has been shown in any of the studies that have been
done", which is erroneous, in that studies and evidence before
the Department indicate a relationship between the two springs.

2. The Order is unreasonable and contrary to law in that
it is based in part on additional field reviews of the area
after the hearing on September 19, 1977, which reviews were not
subject to examination by the protestant, the City of Mackay .
nor avallable for examination or rebuttal by the protestant.

3. The Order is unreasonable, erronecus, and contrary to
the law in that it limits, in Conclusions of Law No. 1, the
right of the City to all of the flow of the upper "City" spring
with the exception of 0.10 cubic feet per second, when in fact
and in law, the City 1s entitled to all of the waters of the
spring known as Warm Springs Creek with the exception of 5 miners
inches.

4. The Order is erronecus, unreasonable, and contrary to law



in that it approves of a permit for the withdrawal of water
by the applicant from Warm Springs Creek, notwithstanding the
right and need of the City of Mackay to all of the waters of
Warm Springs Creek for the municipal water supply, thereby
reducing the gquantity of water under existing water rights.

5. The Order is erroneous and unreascnable in that it
fails to acknowledge the amounts of water presently withdrawn
by the applicant from Warm Springs Creek in determining whether
further development of the spring area should be allowed by
applicant.

6. The Order is erroneous and unreasonable in that it
fails to specify conditions on the permit, such as reguirement
of a measuring device by the applicant, limitation on pump
size or other device used to withdraw the 0.20 cubic feet per
second, limitation on method of development by applicant in
addition to non disturbance of the c¢lay barrier, provisions
for indemnity of the City of Mackay in the event of interference
with the City water supply by applicant.

7. The Order is erronecus and unrecasonable in that it
allows development of the spring area notwithstanding evidence
that interference by applicant with the existing prior rights
of the City would be difficult if not impossible to enforce and
correct, and irreparable, thereby denying the City its right
to the entire flow of the Warm Springs Creck with the exception
of the 5 miners inches previously decreed to applicant.

If rehearing is granted, the petitioner would offer
evidence pertaining to the reqguirements of the City of Mackay.,
the relationship between applicant's spring and the City spring,
the existing withdrawal of water by applicant, and such further
evidence as is reguired to support this Petition. Such evidence
would be in the form of written and oral testimony in a gquantity
sufficient to support this Petition.

Petitioner further requests the right to amend and supplement



this Petiton in order to fully address all other points and grounds
which the petitioner considers the Order to be unreasonable,
unlawful, erroneocus or not in conformity with the law.

DATED: March 27, 1878.

CITY QP MACKAY; TDAHC

By 125%%7T::E;%Zkiabz$:L5?;Zf’f/
Ted C. - Springer .~ =
Attorney at Law

P.O. Box 409
Challis, Idaho 83226

CERTIFICATE OF MAILING

I hereby certify that on the 27th day of March , 1978, I mailed
a true and correct copy of the above Petition for Rehearing to
Kent W. Foster, Esqg., Holden, Holden, Kidwell, Hahn & Crapo,
Attornevs at Law, P.0O. Box 129, Idaho Falls , Idaho 83401 , by
plagcing the same in the U.S. Mail, postage thereon prepaid.

S

.
o
Ted Sprainger



TEeD C. SPRINGER
ATTORNEY AT LAW
P Q. BOX 645
CHALLIS, IDAHD B3228

208-879-2312

December 15, 1978

Bobby D. Fleenor, Chief
Regional Offices Bureau

State of Idaho

Department of Water Resources
Statehouse

Boise, Idaho 83720

ok

Re: City of Mackay, Idaho
Permit No. 34-7088

Dear Bob:

Herewith is the City's Memorandum in support of its
Petition for Rehearing.

We are prepared to further elaborate on the various
issues presented in this case, and appear for oral
agrument if the Department deems it appropriate.

Thank you.

?ﬁyyjtrul

Tﬁ% SPRINGER

Mackay City Attorney

TCS/9s
Enclosure



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESQURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )

PERMIT ) MEMORANDUM IN SUPPORT OF
) PETITION FOR REHEARING

No. 34-7088 In the Name of }

)

)

JOHN L. POWERS

COMES NOW the City of Mackay, Idaho, protestant in the above
matter, and submits the following in support of protestant’'s
Petition for Rehearing and in response to the letter from Bobby D.
Fleenor, of the Idaho Department of Water Resources dated
November 17, 1978.

1. The Additicnal Field Report. In the Memorandum Decislon

dated March 8, 1978, in the above matter, the Department relied
upon an additicnal field review dated November 30, 1977. The
review indicated differing water levels in the observation wells
used by the City's consultant. This test was conducted approximately
one vear after the City's tests and the City objects to the
introduction of the results of the examination in November, 1977,
for the reason that there was a complete lack of control over the
well holes during the year period, during which time new water
could have been introduced into the wells naturally or artifically,
and there could have been tampering during that period. These
factors alone should render the subsequent examination unreliable.
Furthermore, the Department concludes that the "bottom of
observation well no. 4 was about two feet higher in elevation

than the top of the dam the City's consultant used in conducting
his tests, and, therefore, could not have caused the change in

the water level in this observation well by damming”. The City

is prepared to submit the written or oral opinion of the City's
consultant to show that the slope of the water table generally
follows the slope of the surface of the land, and therefore there
is no inconsistency in the results of the consultant's test and

the elevations involwved.



® ®

2. The Water Needs of the City. Applicant, in his Response

to Petition for Rehearing, dismisses the municipal water needs

of the City of Mackay as not being a relevant legal consideration

in this case. The City of Mackay has the right to all of the waters
of Warm Springs Creek, with the exception of 5 miner's inches

to applicant to be withdrawn by valve in a pipeline at the City
spring, according to previous court actions, referred to in the
Memorandum Decision and the Proposgsed Findings of Water Rights
incorporated therein. The Findings of Fact in the Proposed

Findings of Water Rights states that an aguifer of undetermined
extent and recharge petential is the source of the flow of Warm
Springs Creek and the source of tributary springs including the City
spring. Thus, the City has been assured a municipal water supply

for its existing and future needs. The Idaho Supreme Court has
recognized the "needs" of a municipality in determining water rights
and has held that ¢ municipality, when acguiring water to supply its
existing needs, may also acguire and hold rights to additional

water for the purpose of supplying future needs. Beus-v-Soda Springs,

62 Tdaho 1 (1940). It is the position of the City, therefore, that
the Department must consider the existing and the future needs of
the City as constituting the City's existing water right, when
reviewing any application to withdraw water from the aguifer,

and that applicant's proposed withdrawal, over and above

the 5 miner's inches to which he is entitled,will reduce the
gquantity of water under existing water rights, and therefore
should be denied under Section 42-203, Idaheo Code. Since the
development of ground water is an issue in this case, it would

be difficult fg not i1mpossible to enforce the City's prior

right to the waters withdrawn by applicant, due to the nature

of the excavation and withdrawal, thereby effectively denying

the City its right to the entire flow of the Warm Springs Creek
with the exception of applicant's 5 miner's inches. & further
consideration in this case is the unique nature of the City's
needs to its water right--since weather conditions and the

various uses of the City water supply fluctuate so that the

MEMORANDUM
PAGE 2



entire right may be subject to demand at any time.

3. Conditions on Permit. When the City has need for all of

its decreed water, it would be difficult if not impossible to
retrieve from applicant the water for which the instant
application is made. Therecfore, if the Department sees fit to
grant the application subiject to the City's prior rights,
because of the unigue nature of the water source and municipal
needs in this case, it would be appropriate for the Department
to only grant the permit upon conditions, as provided in Section

42-203, Idaho Code. Thus the City urges, at a minimum, the

following conditions upon any permit:

a. Installation by applicant of a recording measuring device
on any pumping system which the applicant uses to withdraw water;

b. A pump sizing limitation which would not allow applicant
to pump in excess of the 10 miner's inches applied for;

¢. Limitations on the manner in which applicant's excavation
could be developed, to asgsure no further disturbance of the City
spring; and

d. A procedure whereby applicant's withdrawal of water could
be terminated when the City has need for the water and/or the
City spring shows any reduction. Such procedures should also
include provisions providing for indemnification of the City by
applicant for any damages incurred by the City in the event of

interference with the City water supply by the applicant.

/,,—Resp fully submitted this 15th day of December, 1978.

Ted C. Springer “
Attorney for the City <f Mackay, Idaho

CERTIFICATE COF MAILING

I hereby certify that on the 15th day of December, 1278, I mailed
a true and correct copy of the above Memorandum in Support of
Petition for Rehearing to Kent W. Foster, Esg. Holden, Holden,
Kidwell, Hahn & Crapo, P.0O. Box 129, Idaho Falls, Idaho 83401,
by ci he same in the U.S. Mail, postage thereon prepaid.

(e

Ted C. Springer

MEMORANDUM
PAGE 3



March 10, 1978

Re: Permit No. 34-7088

John L. Powers
211 North Main
Mackay, ID 83251

Dear Mr. Powers:

Enclosed is a copy of your approved Application for Permit No. 34-7088 along with
a copy of the Memorandum Decision and Order. We direct your attention to the
conditions of approval as set forth in the Order.

You should be aware that any person who does not agree with the decision may reguest
a re-hearing before the Director of the Department of Water Resources within 20 days,
or may appeal directly to the District Court within 60 days of the date of the
decision,

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:kw
Enc: Copy of permit w/ deciston and order

cc: City of Mackay
Ted Springer, Attorney at Law
Kent W. Foster, Attorney at Law
Enc: Copy of Memorandum Decfsion and Order
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Law OFFICES

WILLIAM 5 HOLDEN HOLDEN, HOLDEN, KIDWELL, HAHN 8 CRAPO

R VERN KIDWELL ARTHUR W HOLDEN {le77-1957

CRED 4 ripsin IDAHO FIRST NATIONAL BANK BUILDING )
PO BOX I29 ROBERT B HOLDEN {IBL-1971)

TERRY L CRAPD

IDAHC FALLS, IDAHO 83401

roser1 M.,
wiLLia L ALY S
STEPHEM = I ~ TELEPHONE 523-0620
CHARLE OMER AREA CODE 208

cry wipd

SLPy v September 7, 1977

Porprmart of Wvar T e
pro Mo
a1 eI e

Mr. Ron Carlson

Department of Water Resources
Eastern Regional Office

1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: John Powers
Permit No.34-7088

Dear Ron:

Pursuant to our telephone conversation, I am
enclosing a photocopy of the report prepared for the
City of Mackay by Sherl L. Chapman in connection with
our client's application for a permit in the above entitled
matter.

Yours very truly,

Kent W. PFoster

kj
Encl.

4
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208.879-2312

Ronald b. Carlson, Supervisor

Department of Water Resources September 6, 1977
Eastern District Office

1515 Lincoln Rd.

Idaho Palls, Idaho 83401

re: Application for Permit No. 34-7088,John Powers/
City of Mackay

Dear Mr. Carlson:

With reference to the above matter, would you please indicate
whether or not the Department of Water Resources intends to
call any witnesses or introduce any reports by the State of
Idaho at the hearing set for September 19, 1977.

If so, would you please provide me with names of witnesses
and copies of such reports. Thank you.

TCS/1h

cc: Kent W. Foster, Esq.
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Tep C. SprINGER

ATTORNEY AT LAW

P. O. Box £09 thahrnn"lt of Water Resources

CHALLIS, IDAHD B3228 Eastern District Office
(208) 8792312

AUG 28 19T

Mr. Ronald Carlson

Department of Water Resources

Eastern District Office

1515 Lincoln Rd. pate August 22, 1977

Idaho Falls, Idaho 83401 cvaser Permit No. 34-7088

Application of John Powers/City
of Mackay, Idaho
Dear Mr. Carlson:

The following is an additional unavailable date for me for a
hearing in the above matter: October 11, 1977.

Thank you. _M;_ﬂ %,,P‘, 7v &
’ //‘_‘___‘

Farm ML £ N72 The

Drawing Baord Ine

Bue 505, Dellas Tecn




Tep C, SPRINGER
ATTORNEY AT LAW

P. ©. Box 409

CHALLIS, IDAHO 83226

208-879-2312

August 18, 1977

Mr. Ronald Carlson

Department of Water Resources
Eastern District Office

1515 Lincoln RA.

Idaho Falls, Idaho 83401

AUG 191977

Depertment of Water Resources

. Eastern District Office

re: Permit No. 34-7088 Application of John Powers/

City of Mackay, Idaho

Dear Mr. Carlson:

Enclosed please find a copy of a letter sent to me by
Mr, Sherl L. Chapman, indicating his unavailable dates

to testify.

The following would be my unavailable dates:

September 12, 13, 14, 15; October 10,
12 thru 31,1977;

November 14, l6; December 12,
January 1 thru 11, 1978.

Your cooperation is appreciated.
Ver uly urs, 6/
TED C. £P

Mackay City Attorney

TCS/1lh

cc: Oval Caskey, Mayor
Kent W. Foster, Esqg.

12;
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CONSULTANT
4706 FAIRVIEW AVENUE / BOISE, IDAHO 83704 / PHONE 375.-6831

August 12, 1977

1

Mr. Ted Springer 4 Lo e
Po 0. Box 409 )
Challis, Idaho 83216

Dear Ted:

1 am in receipt of your letter of August l0th requesting dates
that I would be available for the hearing in MacKay on the City
of MacKay vs. John Powers water right applisation., Looking at
my schedule for the npext three months, I think it would be &asier
for me to provide you with the dates I will be tied up and then
let you set the hearing for whatever period best fits your
schedule.,

In Asgust, I will not be able to participate in the hearing until

the 29th of the month., I will also be unavailable the 5th, 6th,

7th, and 8th of September, the first week in October, the 13th

and 14th of October, and the 17th through the 28th of October.

November appears to be totally open as does most of December, I

will be tied up the 13th, l4th, and 15th of that month however.

1 would suggest that the best time might be the first week in

September or the week of the 12th or 19th of that month, 1If the

Department of Water Resources wanted to hold the hearing during

the week following Labor Day, T could be available the 7th or

8th of September. October is a very bad month since I am in-

volved in litigation on water rights in Caldwell the firat week

of that month and am deeply involved in the National Water Resources
- Association Convention in Boise the week of the 23rd. I wi!l, .

however, try to work my schedule around s¢ that we will mot have

to postpone the hearing again,

1f you need additional information, please feel free to coutact
me at any time,

e

Sincerely yourp,

sLL

Sherl L. Chapman
Consultant

SLC:kje
‘lh;}*f * CRERRTL

SPEGIALIST IN "

GROUND-WATER HYDROLOGY / “"ATER RIGHTS / WATER WELL DEf "N / GEOTHFRMAL RESOURCFy
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34-7088 - John L. Powers
Conference Room, Department of Water Resources, 1515 Lincoln Road
Idaho Falls, Idaho
September 19, 1977 - 3:00 p-m.

ROSTER OF ATTENDANCE

Name Address Representing
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
In the Matter of Protest Against Approval
of Application for Permit No. 34-7088 in

NOTICE OF HEARING

)
)
)
the Name of JOHN L POWERS g
)

Notice is hereby given that the Department of Water Resources has
rescheduled the hearing concerning the above referenced application for permit
for Monday, September 19, 1977, at 3:00 p.m., in the Conference Room of the
Department of Water Resources, 1515 Lincoln Road, Idaho Falls, Idaho. Any hearing
will be held in accordance with the Rules and Regulations of the Idaho Code and
adopted RuTles of Practice and Procedure of the Department of Water Resources as
previously indicated in the conference and/or hearing notice dated April 18, 1977.

Dated this :éé éfﬁay of September, 1977.

S/?g»u’/. /)OM

RONALD D. CARLSON

Supervisor, Eastern Region

s’



= 4

BEFORE THE DEPARTMENT OF WATER RESOQURCES
OF THE
STATE OF IDAHO

In the Matter of Protests Against Approval
of Application for Permit No. 34-7088 in NOTICE OF HEARING

the 'name of JOHN L. POWERS

Notice is hereby given that the Department of Water Resources has
rescheduled the hearing concerning the above referenced application for permit
for Monday, September 18, 1977, at 1:00 p.m., in the Conference Room of the
Department of Water Resources, 1515 Lincoln Road, Idaho Falls, Idahc. Any hearing
will be held in accordance with the Rules and Regulations of the Idaho Code and adopted
Rules of Practice and Procedure of the Department of Water Resources as previously in-
dicated in the conference and/or hearing notice dated April 18, 1977.

Dated this 7% day of September, 1977.

/s/ /f%iiélééﬁ. Jéi (é;b°l:;"“‘

Ronald D. Carlson
Supervisor,
Eastern Region
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN REGION

John V. Evans 1515 Lincoin Road
Governor idaho Falls, Idaho 83401

{208) 523-7186

C. Stephen Allred

Director

September 6, 1977

Butte County Courthouse
Clerk of the District Court
Arco, Idaho 83213

Dear Sir:

This is to confirm the use of the Commissioner's Room for conference and/or hearing
to be held by this office on Monday, September 19, 1977 at 2:30 p.m.

Thank you for your cooperation in this matter.

Yery truly yours,

RONALD D. CARLSON
Supervisor
Eastern Region

RDC:CD

o
4
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
In the Matter of Protests Against Approval
of Application for Permit No. 34-7088 in

the Name of JOHMN L. POWERS

)
)
)
g
% NOTICE OF HEARING

Notice is hereby given that the Department of Water Resources has
rescheduled the hearing concerning the above referenced application for permit
for Monday, September 19, 1977, at 2:30 p.m., in the Commissioner's Room of
the Butte County Courthouse, Arco, Idaho. Any hearing will be held in accordance
with the Rules and Regulations of the Idaho Code and adopted Rules of Practice
and Procedure of the Department of Water Resources as previously indicated in the
conference and/or hearing notice dated April 18, 1977.

Dated this (“-":L day of September, 1977.

rpnd/@puéw—/

RONALD D. CARLSON

Supervisor, Eastern Region

ey
~et o



Law OFFICES

WILLIAM § HOLDEN HOLDEN, HOLDEN, KIDWELL, HAHN & CRAPQ

PR B D WELL IDAHO FIRST NATIONAL BANK BUILDING ARTHUR W HOLDEN (1877-1967)
TERRY L CRAPO P O.BOX 129 ROBERT 2 HOLDEN (1911-197”
KENT W FOSTER

KENT w FOSTER IDAHO FALLS, IDAHO 83401

WILLIAM D.FALER

STEFHEM E MARTIN TELEPHONE SE3-0620

CHARLES & HOMER AREA CODE 208

Mr. Ronald Carlson AUG 24 1971
Department of Water Resources
Eastern District Office

1515 ILincoln Road

Idaho Falls, Idaho 83401

August 22, 1877

Department of Weter hy.ources
Eastern District Office

Re: Permit No. 34~7088 John Powers - City of Mackay
Dear Ron:

I have just received a copy of the dates submitted by
Mr. Springer when he and Mr. Chapman will be unavailable. It
appears to me that the best time would either be sometime
between August 30th and September 2nd, or sometime between
September 19th and September 23rd. In any event, my schedule
would permit a hearing during either of those weeks, and it
appears that both Mr. Springer's and Mr. Sherl Chapman's would
as well. Again, let me mention if possible, we would like to
have the hearing scheduled in Idaho Falls.

Thank you for your assistance.

Yours very truly,

Kent W. Foster
EWF:jt

gc: Ted Springer
John Powers



Tep C. SPRINGER

1
1

ATTORNEY AT LAW i iy o fipen ¥
P. O. Box 409 §§-p? FEE
. O. b i
CHALLIS. IDAHO 832268 \} ‘# ¥
208.879.2312 AUG 11 1977

Depertment of wiuner hzsau.uus;

Eastern Distric 7

August 10, 1977 ict Offtes

Mr. Ronald Carlson
Department of Water Resources
Eastern District Office

1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Permit No, 34-7088
Application of John Powers

Dear Mr. Carlson:

With reference to the letter of August 4, 1977 by
Mr. Foster, please allow me to submit the available
dates of the witness to be called by the City of
Mackay, Mr. Sherl L. Chapman, so that we will not
have a conflict with the hearing date.

On this date I am requesting these available dates
from Mr. Chapman and will submit them to you immediately
upon receipt. Thank vyou.

TED éizgggl R

TCS/js
cc: Oval Caskey, Mayor
Kent W. Foster

o



LAW OFFICES

WILLIAM S HOLDEN HOLDEN, HOLDEN, KIDWELL, HAHN & CRAPO

lfn\rr;:R? S,:\?-:V:ELL IDAHO FIRST NATIONAL BANK BUILDING ARTHUR W HOLDEN {1877-19€7)
TERRY L CRAPO P O BOX I2ZD ROBERT B HOLDEN {1IS1-197h
KENT W FOSTER

ROBE e B CARNAM IDAHO FALLS, IDAHO 83401

WLLIAM D FALER ¢

STEPHEN E MARTLMN TELEFPHONE S23-08F0 [

CHARLES A HOMER AREA CoDE 208 i

HECEIV ™R
August 4, 1977 5‘3"‘ — ?;

w
ALG 5/ ‘
Mr. Ronald Carlson n S 1977
Department of Water Resources LiN“M&nm‘m&mgww
Eastern District Office &ﬁwnbmmﬂﬁmm o

1515 Lincoln Road
Idaho Falls, Idaho 83401

Re: Permit No. 34-7088 - John Powers
Dear Mr. Carlson:

It has been sometime since this matter was scheduled
for hearing and we are, of course, anxious to have the matter
resolved as soon as possible. We would appreciate it if a
new hearing date could be established as soon as may be.

I believe at one time we talked both with you and Mr.
Springer about the possibility of holding the hearing in
Idaho Falls, and I believe that was agreeable to everyone. We
would appreciate it if the new hearing could be scheduled at
an early date in Idaho Falls.
Thank you for your consideration.
Yours very truly,

kA

Kent W. Foster
KWF:jt

cc: Ted SBpringer, Esqg.

.
Drsit it s d



WILLIAM 5 HOLDEN
R VERN KIDWELL
FREC J HaHN
TERRY L CRAPO
KENT W FOSTER
RCQBERT E FARNAM
WILLIAM O FALER
STEPHEMN E MARTIN

. ‘
LAW OFFICES

HOLDEN, HOLDEN, KIDWELL, HAHN 8 CRAPC
IDAMD FIRST NATIONAL BANK BUILDING
P O.BOX I2%

IDAHQO FALLS, IDAHO 83401

TELEFHONE 523-0&20

ARTHUR W HOLDEN (1877-1267)

ROBERT B HOLDEN {1911-1571)

CHARLES A HOMER AREA CoDE 208

SN I

F?
April 26, 1977 e

Lare
‘Q’

Mr. Ted Springer APR o 1977
Attorney at Law

P,0. Box 409 ‘Departraeunt 01 )
Challis, Idaho 83226 Eastern District Office

PR E

Re: John Powers

Dear Ted:

It has not, of course, been very long since I received
your letter indicating that you had requested Sherl Chapman
to furnish me with a copy of his report. However, I have not
received a copy of that report, and I am guite anxious to do
so since it will be quite impossible for us to prepare unless
we have had an adequate opportunity to review the report. Will
you please see what can be done to get a copy of the report to
us as soon as possible.

Thank you for your help.

Yours very truly,
Kent W. Foster

KWF:jt

cc: Ronald J. Carlsen

?mmi
Nipwss .-



LAW OFFICES

WILLIAM 5 HOLDEN HOLDEN, HOLDEN, KIDWELL. HAHN & CRAFO

R VERM KIDWELL 1DAHO FIRST NATIONAL BANK BUILDING
FRED J HAHN PO BOX 129 ROBERT B HOLDEN ([Si[-1971)
TERRY L CRAPD

KENT W FOSTER IDAHO FALLS, IDAHO 83401

ROBERT E FARMNAM

;v';;'::rﬂnz’:aiiﬁrm TELEPHONE B23-0&20

CHARLES A, HOMER AreEa CobE 208

April 22, 1977

ARTHUR W HOLDEN (1877-1a87)

ENWew

Mr. Ronald J. Carlsen APR 23 1877
Department of Water Resources
Eastern District Cffice

1515 Lincoln Road

Idaho Falls, Idaho 83401

Department of Waler kesources
Eastern Distnict Office

Re: Application for Permit No. 34-7088
Dear Mr. Carlsen:

This letter will confirm our earlier advice to you of
the conflict which we have on May 6th, the date set for hearing

in the above matter, and our request for the matter to be
rescheduled.

In the meantime, I have received a copy of a letter sent
by Ted Springer explaining his and his expert's conflicts on the
same date. I have reviewed the unavailable dates referred to by
Ted, and I don't believe I would have much difficulty with dates
in between the ones he shows as unavailable for him.

Yours very truly,
A2

Eent W. Foster

KWF:jt

™

. o
T T '
1l .o

LA §ygeant Ml

Tih Fola L dpal



TeED C. SPRINGER
ATTORNEY AT LAW
P. G, Box 409
CHALLIS, IDAHO B3226

208.879-2312 LD}J ;",, @;D 2y Q\}?i Rk
ﬁ'\q‘,'w‘ ' '

April 19, 1977 APR 21 9717

Deg&ﬂf’.’ihul R I O RV P (0 -1

Ronald D. Carlson, Supervisor Eastern District Office

Eastern Region

Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Application for Permit No. 34-7088
John L. Powers/City of Mackay, Idaho

Dear Mr. Carlson:

I am in receipt of your notice of hearing dated
April 18, 1277, setting the above matter for
hearing on May 6, 1977.

I have two prior conflicts on that date: I am
representing several utilities before the Idaho
Public Utilities Commission for curtailment
hearings commencing May 2, 1977, which hearings
are expected to last the entire week, and am set
for a District Court civil case on May 6, 1977.
I am attempting to vacate the latter setting in
order to attend the PUC hearings. Therefcre, T
would respectfully ask that you re-schedule this
hearing, and the following are my unavailable dates
for the next few months:

May 2,3,4,5,6,11,12,18, June 13,15,23,24, 1977.

Additionally, Mr. Sherl L. Chapman, our consultant

who will be testifying in this matter, is unavailable
during the week of May 2 because of water right hearings
in American Falls. Therefore, if you could furnish me
with proposed alternate dates for this hearing, I will
review them with Mr. Chapman, so that we can set this

as soon as possible. I apologize for any inconvenience
bacause of this request, but am unakle to alter my
schedules during the first week of May.

TED C. sPRING %/’
TCS/Js
cc: Kent W. Foster
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In tha Matter of Protest Against
Approval of Application for Permit
No. 34-7088 in the Name of JOHN

L. POWERS NOTICE OF CANCELLATION

Notice is hereby given that the Department of Water Resources has
cancelled the conference and/or hearing concerning the above referenced application
at the request of the applicant's attorney, Kent Foster.

The Department will reschedule the conference and/or hearing in the
near future, at which time all interested parties will again be notified.

tA
Dated this 70  day of April, 1977.

RONALD D. CARLSON

-~

Supervisor, Eastern Region

Sent to: City of Mackay
Kent Foster
John Powers
Ted Springer
IDWR - State Office

.

w4

e



April 20, 1977

Mr. William G. Carlson
Arco Memorial Building
Arco, Idaho 83213
Dear Mr. Carlson:

This letter is to cancel our reservation for the use of the Memorial Building
for conference on Friday, May 6, 1977, at 9:00 a.m.

We appreciate your cooperation in this matter.

Vary truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW



BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO

In the Matter of Protest Against Approval
of Application for Permit No. 34-7088 in

the Name of JOHN L. POWERS NOTICE OF HEARING

e o e et e e

Notice is hereby given that the Department of Water Resources has
rescheduled the hearing concerning the above referenced application for permit
for Friday, May 6, 1977, at 9:00 a.m., in the Memorial Buiiding, Arco, Idaho.
Any hearing will be held in accordance with the Rules and Regulations of the
Idaho Code and adopted Rules of Practice and Pro-.edure of the Department of
Water Resources as orevicusly irdicated in the conference awd/or hearing notice
dated April 16, 1975,

Dated this> - day of Aprii. 1977.

RONALD D. CARLSON

Supervisor, Eastern Region
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) Eastern Disticl Citice
L. Yo L. Lprinyer

abloriney at Law
P, J. 2Box 449
Ciaallis, Tuano BI22b0

Re. wopplication for Permit No. 34-700b-
Joun L. Yowers - HMackay, Idaho

dear Yed:

Our file i1nuicates you wrota oun January 10, 1977,
inalcating that your consultant ddd cokgpletes his investiga-
tiun anu was preparing nis conclusions. 7o uate, we have
not receivecd a copy of that report and are wendering whnat the

status oI tue Latter 1u. we would asprecicte hearinyg fro.
JOU ad s50ulL. as it is coeunvenient.

fours wvery truly.

nent wW. Foster
BiF it

ce: Homala carlsen



Januvary 10, 1977

Tep C. SPRINGER
ATTORNEY AT LAW
P, O, Box 409
CHALLIS, IDAHD B32286

208-878-2312

Ronald D. Carlson, Supervisor
Department of Water Resources

1515 Lincoln Road

Idahe Falls, Idaho 83401

Re: Application for Permit No.

John L. Powers/City of Mackay,

Dear Mr. Carlson:

This is to advise you that Sherl 1. Chapman,

34-7088

JAN 111977

@eﬁaﬁ"."’ﬂ: DMl e i

Tastern District Qifice

congultant

from Boise, Idaho, has completed his investigation and
test on the waters involved in the above application.

Mr. Chapman recently advised me that he is preparing

his conclusions,

and when I have them,

I will notify

you so that the matter can be re-set. By copy of
this letter I am advising Mr. EKent Foster, attorney

for applicant of the status of this matter.

Thank you very much for your cooperation in continuing
the hearing so that the City could have this test

conducted.

Very truly yoprs,

TED C. SPRINGER

Mackay City Attorney

TCS/s
cc: Oval Caskey,

g

Mayor
Kent W. Foster



i CRTMEN . .
e STATE OF IDAHO

o,
N
R
‘?;Mﬁ DEPARTMENT OF WATER RESOURCES
_ RET
Cecill D Andrus Statehouse
Governor Boise, ldaho 83720
R. Keith Higginson September 3, 1976 (208} 384-2215
Direcrar
ETTE T e S PR ORI e e,
L e
Mr. Ted C. Springer CHEN B YIS
étgorgey zggl'aw L.;_ VTS R TSRPIT TN L
LU 0ox T .- ~, T LI
Challis, Idaho 83226 e pistrel Otfce

Dear Mr. Springer:

RE: Appiication for Permit No. 34-7088

At the request of the City of Mackay, the Department has conducted a study
of the springs associated with the referenced water right application.
Enclosed for your information is a report prepared from data obtained

from the study. The investigator concluded that there is no effect on the
Mackay City springs by John Powers existing development, and that further

modest development of John Powers' springs is unlikely to have measurable
effect.

The Department will now proceed with setting a hearing date for 34-708%

to resolve the City of Mackay protest unless the City wishes to withdraw
its protest.

Thank you Tor your cooperation.

Vey tru ours,
Y //‘Y/‘f/ L ,7 / /

e /f?"émw—f
A. KERNNEF DUNN
Adm7n15trator Operations Division

AKD+Tm

Encl.

cc: Mr. John Powers
Eastern Region;
Oval Caskey, Mayor
City of Mackay

»



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

Ir the Matter of Protest Against
Approval of Appiication for Permit
No. 34-7088 in the Name of JOHN NOTICE OF CANCELLATION

L. POWERS

e e e St e e

Notice is hereby given that the Department of Water Resources has
cancelled the conference and/or hearing concerning the above referenced appiication
at the request of Ted C. Springer, Attorney for the City of Mackay.

Tre Department will reschedule the conference and/or hearing in the near
future, at which time all interested parties will again be notified.

Dated this dijéf{day of August, 1976.

s/ W'Jw@é&h—-

RONALD D. CARLSON
Supervisor, Eastern Region

Copy sent to: City of Machkay
Kent Foster
John L. Powers
Ted L. Springer
Eugene H. Gabert



34-7088 -~ John L. Powers
Courtroom, Memoriat Building, Arco, Idaho
August 75, 1976 - 3:00 a.m.

ROSTER OF ATTENDANCE

Address

Reprasenting
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Tep C. SPRINGER
ATTORNEY AT LAW
P. O. Box 409
CHALLIS, 1DAHO 83228

— AUG 17 1978

208-879-2312

Departmeit of Watss Resources

August 16, 1976 Eastern District Office

Loren O. Holmes

Assistant Regional Supervisor
Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Application for Permit #34-7088
John L. Powers-City of Mackay, Idaho

Today I received the notice of hearing dated August 12, 1976,
setting the above application for hearing on August 25, 1976,

at Arco. The City of Mackay, Idaho, does not wish to unnecessarily
delay the hearing on the application but would suggest the following
for your consideration:

The City has received a confirmation from your Department that it
will assist in testing to determine (1) the amount of flow from the
City spring, and (2) the affect of additional spring development by
John Powers on the City spring and the volume of water therefrom.

As the record will indicate, the basis of the protest of the City is that
the City believes that the additional water desired to be withdrawn

by the applicant would jeopardize the existing domestic water supply

of the City of Mackay, Idaho. It is our understanding that the test to

be conducted by the Department is the most reliable method of determin-
ing this. As of this date, however, the test has not been conducted.

By copy of this letter I am advising Mr. Kent Foster, attorney for the
applicant of the proposed test, to determine if he feels that the test
should first be conducted before the hearing is held.

I would appreciate your earliest response to the above so that we can
prepare for the hearing on August 25, 1976, if it is not continued.

Ve/} trul
e 527

TCS/js

cc: Kent W. Foster
Oval Caskey, Mayor
Paul M. Castelin

.



BEFQORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Protest Against Approval

of Application for Permit No. 34-7088 in
NOTICE OF HEARING
the Name of JOHN L. POWERS

On December 17, 1974, John L. Powers filed with the Department of
Water Resources an application to appropriate the public waters of the State of
Idaho. On January 9, 1975, the Department received approtest against approval
of said application from Ted C. Springer, Attorney at Law, on behalf of the City
of Mackay.

On April 29, 1975, a conference was held in Arco, Idaho to consider
the matter of protest filed against the above application. At this conference it
was requasted that this matter be continued.

The Department has set the matter for hearing on Wednesday, August 25,
1976, at 9:00 a.m,, in the Courtroom of the Memorial Building, Arco, Idaho. Any
hearing will be held in accordance with the Rules and Regulations of the Idaho Code
and adopted Rules of Practice and Procedure of the Department of Water Resources.
Opportunity shall be afforded all parties to respond and present evidence and
argument on all jssues involved.

Any party may request in writing five (5) days before any hearing that the
oral proceedings thereof be taken in the form of stenographic notes. Any party may
have such stenographic notes of the oral proceedings, or part thereof, transcribed at
his own expense. A taped record of the proceedings will be maintained for the appeal
period.

Failure to appear at the time and place set for hearing by the applicant or
protestants may allow the Department without prejudice to dismiss the protests or
the application. Any and all cost incurred by reason of such non-appearance may be

assessed against such non-appearing parties.

Dated this /2 T4 day of August, 1976

%—éj’-‘n 0_7,41_1\‘

LOREN 0. HOLMES
Assistant Regional Supervisor

a
vy
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August 12, 1976

. Memorial Buildfng

" ‘Mr. William G. Carlson
' Drawer 804

" Arco, Idaho 83213
!

'_ﬁear Mr. Carlson:

.. This 1s to confirm the use of the Courtroom for conference and/or hearing to
be held by this office on Tuedsay, August 24, 1976 at 2:00 p.m., and on
_Wednesday, August 25, 1976, beginning at 9:00 a.m.

‘Thank you for your cooperatfon in this matter.

!Very truly yours,

\\““ ""’

RONALD D. CARLSON

Supervisor,
Eastern Region

RDC:CW

N“‘bﬁ‘imér e W T



| ® @
LN STATE OF IDAHO
& DEPARTMENT OF WATER RESOURCES

R RESOY
Cecil D Andrus Statehouss
Governuw: Boise, {daho 83720

H Keith Higgmson (208) 384-2215

Dhrec uar
June 17, 1976

Mr. Ted C. Springer
Attorney at Law

P. 0. Box 409
Challis, ID 03276

Oear {Ir. Springer:

Re: John L. Powers Application for Permit No. 34-7088 Powers vs.
Mackay (Custer County Case 2253)

With reference to your letter of May 21, 1976, I would like to respond
by saying that this Department would be very willing to help to determine
"(1) the amount of flow from the City spring and (2) the effect of additional
spring developnient on the City spring and volume of water therefrom.” How
thts wight best be done will require some preparation and close coordination.

I would suggest that both the springs be instrumented to record potential
changes in stage and discharge, then pump the Powers spring to determine any
effects which may occur locally. A centrifugal pump with some means of
adjusting the discharge would be suitable. Two 907 V-notch weirs may have to
be constructed, one to be placed at the City spring overflow (the break in .
the concrete wingwall at the southeast corner of the spring box) and the
other at the outlet of the excavated area called Powers spring. During a
previous 1nvestigation at the site in August 1974, a steel plate with a 90°
V-notch found at the site was used to measure the discharge from Powers spring.

A point that should be made is that all the above tests will have to be
made during a time when no demands are being made on the City spring, possibily
at night when demand could be met from water in storage. I would appreciate
receiving the names nt those individuals who could best help coordinate these
testy, as well us any sunggestions you may have to help resolve this matter.

Sincerely,
PAUL M. CASTELIN
Hydrogeologist
PMC: tp
cc  Glen Saxton

Hathan Higer
A. Kenneth Dunn

73
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Tep C. SPRINGER
ATTORMEY AT LAW
P. O. Box 409
CHALLIS, IDAHO 83226

208-879-2312 )

May 21, 1976

Renald D. Carlson, Supervisor
Eastern Region

Department of Water Resources
1515 Lincoln Rd.

Idaho Falls, Idaho 83401

re: John L. Powers Application No. 34-7088
Warm Springs Creek Appropriation

Dear Mr. Carlson:

To confirm our telephone conversation of this week, please be advised
that the pending lawsuit concerning the Warm Springs Creek adjudication,
John Powers v, City of Mackay, Custer County Case No. 2253, was not
resolved at a pre-trial conference on May 12, 1976.

The above pending department application, to which the City of Mackay
has protested, was stayed until a final determination of the District
Court case. At issue is the effect of additional spring development by
John Powers on the City of Mackay municipal water supply, which is a
spring from the same aquifer as the prosposed John Powers spring.

The City of Mackay hasrequested technical assistance from the Department
of Water Resources to measure the effect of additional spring development
on the city water supply and to measure the flow of the city spring. If the
Department is unable to assist us, the City of Mackay will retain private
expertise,

On behalf of the City of Mackay, Idaho I would request that a hearing on

the above pending application be postponed until the City is able to con-
clude an examination of the aquifer to present tothe Departmant in protest.
The concern of the City is that additional spring development, though junior |
in right, could effectively and irrevocably diminish the present water rlghts
of the City. -
I will keep you advised of our progress in securing expert assistance, and
thank you for any consideration the Department could lend us.

TED GER, Mgéf::/(hty Attorney

TCS/1h
CC: Oval Caskey, Mayor %’ﬂ%’i"’

$r



P. O. Box 409
CHALLIS, IDAHO 83228
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1o MAY 24 1975

(208) 879.2312

e Deparimen; O Valer Resoyrceg
Easterp District Oifica

R. Keith Higginson, Director
Department of Water Resources
Statshouse

Boise, ldaho 83720

re: John L. Powers Application for Permit No. 34-7088
Powers vs. Mackay (Custer County Case 2253)

Dear Mr. Higginson:

A pra-trial was held in the pending case of Powers v. City of
Mackay, which involves an adjudication of Warm Spcings
Creek, which is the domestic water supply for the City of
Mackay. Presant at the pre~-trial were Nathan Higer and Glenn
Saxton from the Cepartment.

the above application by Powers involves development of ad-
ditional springs near the apring which is the city water supply,
and Powers ia presently enjoined by the Court from developing
more.  springs pending a trial on the merits. To adequately re-
solve the pending application before the Department, to which
the City of Mackay has protested, and the pending suit in
District Court, a determination must be made as to whether
development of additional springs in the area around the City
spring would diminish the flow of the City spring.

The Department conducted an investigation of the respective
wator rights and submitted findings of fact and conclusions of
law to the District Court. However, the findings werae inconclu~
sive as to the effect of substantial development of additional
springs by Powers.

Therefore, to properly resclve this question, I would request, on
behalf of the City of Mackay, Idaho that the Department conduct
an examination of the aquifer which is the common source for the

City of Mackay and for Powers, (o determine (1) the amount of
flow from the City spring and (2} the effect of additional spring
development on the City spring and volume of water therafrom.



May 21, 1976
Page 2
re; Powers v. Mackay

If you have questions regarding the facts as I have outlined
them above, Mr. Saxton or Mr, Higer could elaborate. The
City would appreciate any assistance the Department could
lend us in resclving this matter, and thank you very much
for your consideration,

Very truly yours,

ITED C., SPRINGER

TCS/1h
CC. Oval Caskey, Mayor



. . INTER-DEPARTMENT MEMO -—1

FROM Ron Carlson oate May 24, 1976

TO The File

susmusct Application for Permit No. 34-7088

I attempted to schedule a hearing for the above referenced application
for May 26, 1976, but was unable to do so because Kent Foster, Attorney
for the applicant, is out of town and will not be available until after
the first of June.

SIGNATURE

PREIE X
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CONFERENCE MEMORANDUM
RE: Application for Permit No. 34-7088 - JOHN L. POWERS

On April 29, 1975, a conference was held in Arco, Idaho, to consider the
matter of protests filed against the above referenced application. The applicant,
John L. Powers, was present and represented by Kent W. Foster, Attorney at Law.
The City of Mackay was represented by Rowsel El11is and Ted C. Springer, Attorney
at Law. After hearing the issues involved, it appeared that no action could be
taken on this application until the adjudication of the rights on Warm Springs
Creek has been completed. It was, therefore, requested that this matter be

continued until that time.

<

RONALD D. CARLSON

District Engineer

5/5/75



34-7088 t/e7/ 75"
Jorn (. Pow RS

Pewees Lo /ffz/éé« s
ST TS T AL

it e CooTIOUJE TS vwo7el Covzg AcC 7o
15 Com g6 ETES

ppnaci MET)



John L. Powers
Courtroom, Memorial Building, Arco, Idaho
April 29, 1975 - 2:00 a.m.

ROSTER OF ATTENWDANCE

Name Address : i Repregenting

| %«7‘ M Corr2s, Jhkd viae WM
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Protest Against Approval
of Application for Permit No. 34-7088 NOTICE OF CONFERENCE

in the name of JOHN L. POWERS AND/OR HEARING

B A e

On December 17, 1974, John L. Powers filed with the Department of Water
Resources an application to appropriate the public waters of the State of Idaho.

On January 9, 1975, the Department received a protest against approval of said
application from Ted C. Springer, Attorney at Law, on behalf of the City of
Mackay.

The Department has set the matter of protest for conference and/or hearing
for Tuesday, April 29, 1975, at 9:00 a.m., in the Courtroom of the Memorial
Building, Arco, Idaho. Any hearing will be held in accordance with the Rules and
Regulations of the Idaho Code and adopted Rules of Practice and Procedure of the
Department of Water Resources. Opportunity shall be afforded all parties to
respond and present evidence and argument on all issues involved.

Any party may request in writing five (5) days before any hearing that the
oral proceedings thereof be taken in the form of stenographic notes. Any party may
have such stenographic notes of the oral proceedings, or part thereof, transcribed
at his own expense. A taped record of the proceedings will be maintained for the
appeal period.

Failure to appear at the time and place set for hearing by the applicant or
protestant may allow the Department without prejudice to dismiss the protest or the
application. Any and all cost incurred by reason of such non-appearance may be
assessed against such non-appearing parties.

Dated this /. /4 day of April, 1975.

y

/ /,! - {
AR :,,1':.‘_-'. [ /?4’1 v o

LOREN 0. HOLMES

Assistant to the District Engineer
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I¥ THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUHTY OF CUSTER

JOHN POWERS, )
; CIVIL NO. 2253
Plaintiff, d
-y )
) PROPOSED FINDING
CITY OF MACKAY, et al, g - OF WATER RIGHTS
Defendants. )
D

The Despartment of Water Resources was requested on
July 16, 1974 pursuant to $42~1401, Ldaho Code to conduct an
examination of certain waters in the Northeast Quarter {(NEX},
Section Thirty-Two (32), Township Seven Horth (7N), Range Twenty-~
Four hast, Zolse Meridian (Z4E, BM), Custer County, Xdaho, known
as ¥Warm Springs Creek, and to examine the Cicy of Mackay spring
and springhouse located thereon, and other springs, wells, and
holes located thereon.

A preliminary investigation of the HEX - Sec. 32, T7H,
R24Z was conducted on July 24, 1974. A more extensive investiga-
tion waa conducted on August 12 and 13, 1974, by the Department
including an examination of the City of Mackay Spring and the

John Powers Spring.

FINDINGS OF FACT

1) Warm Springs Creek is a stream that arises in Lot
2 (NWNE), Sec. 32, T79, R2SE, BM, An aquifer of undetermined
extent and recharge potentisl is the source of the flow in Warm
Springs Creek and is the source of tributary aprings. This flow

is public water subject tc appropriation.



2) A cer.tain warm 8pring known as the Mackay City
Spring 18 located in the NWx of Lot 2, Sec., 32, T7N, R24E. This
spring, located at the head of Warm Springs Creek is and has been
in the past, the source of mmicipal water for the City of Mackay.
Water from this apring and springhouse is and has been conveyed
to storage facilities located in SWXSEXSEX, Sec. 29, TN, R24E,
BM, Overflow from the spring at the springhouse flows into
Warm Springs Creek.

3) The John Powers Spring is located approximately
one hundred feet (100') northeast of the Mackay City Spring and
is located in the NEX of Lot 2, Sec. 32, T7H, R24E. This spring
at the time of the Department's exsmination was flowing into
Warm Springs Creek at a point dowmatream from the Mackay spring
and springhouse.

4) MNo other springs were found to be relevant to the
determination of existing water rights.

5) The City of Mackay was found to be in the procass
of updating and ilmproving its conveyance and storage facllities,

6) The City of Mackay was not found to be developing
any additlonal springs or sources of water or using any other
springs or sources of water than those used in the past,

7) The John Powers Spring appeared to have been recently
excavated or developed, although no newly developed lands or
conveyance systems of Mr. Powers were found at the time of the
Department’'s examination.

8) Total discharge of the Mackay City Spring or of the
John Powers Spring could not be determined due to the enclosed
nature of the system although water samples from each spring
weare taken and analyzed for various parameters.

9) Previous court actione entitled:

a} Charles R. Potts
vs.
Idaho Improvement Company
and
b) Arthur H. Woodman, et al
Jake MIgionig. et al
ware examined for content involving existing rights and provisions
for future developmant of aprings and/or water socurces.

PAGE 2 ~ PROPOSED FIADING OF WATER RIGHTS



10) An overflow channel from the storage tanks located
in SEXSEX :_Sec. 29, TIN, R24E was found to exist but was essentially
dry at the time of the Department's inspection.

11) The spring developed by John Powers, referrsd to
above as the John Powers 3pring had no measurable effect upon .
the flow of the Mackay City Spring under the conditions and with
the extent of development prevailing at the time of the Depart-

ment's investigation.

CONCLUSIONS OF LAW
1) Based upon on-site investigation and lsboratory
analysis of water samples, hoth the Mackay City Spring, John

Powers Spring and the flow in Warm Springe Creek have & common

source of supply, sald source of supply being an aquifer of un-
determined extent and recharge potential.

2) Discharge from the aquifer through the springs is
the sole source of supply for Warm Springs Creek.

3) The spring developed by John Powers, referred to
above as the John Powers Spring had no measurable effect upon the
flow of the Mackay City Spring under the conditions and with the
axtent of development prevalling at the time of the Dapartment's
inveatigation.

4) Based upon the previous decree entitled Arthur
H. Woodman, et al vs, Jake Millonig, et al, '‘wastewater’ is
dafined as any water overflowing from the City of Mackay storage
facilities located in the SWXSEXSEk - Sec. 29, T7N, R24E.

5) Based upon a review of the claima submitted, a review
of prior decrees, Department field investigations, and the
Director's understanding of the law, the following Recommended
Dacree of water rights is proposed by the Director of the De-

partment of Water Resources.

PAGE 3 - PROPOSEDN FINDING OF WATER RIGHTS



RECOMMENDED DECREE OF WATER RIGHTS

IDERTIFICATION NO: 34-0959

OWNER: John L. Powers
211 H. Main
Mackay, Idaho

PRIORITY: January 1, 1904

SOURCE: Warm Springs Creek

PURPOSE: Irrigation and Stockwater

PERIOD OF USE: Irrigation - From April 1 to Hovember 1
Stockwater - From January 1 thru December 31

+

MAXIMUM RATE OF DIVERSION: 0.10 cfs /< ™

POINT OF DIVERSION: NEX of Lot 2 (NEANWAXNEX) Sec. 32, TN, R24E
SEXSEXSEY - Sec. 29, T7N, R24E /( - |

o

TYPE OF DIVERSION: 1Two small dams in Warm Springs Creek channel
and open ditches to the land irrigated.
PLACE OF USE: Sec. 32
HEX of Lot 2 1.5 acres
NWx of Lot 1 2.3

Sec. 29
SEXSEASER 1.0

TN, R24L

e e e

5.0 acrea (TOTAL)

PAGE 4 - PROPOSCD FINDING OF WATER RIGHTS



IDENTIFICATION NO: 34-0960
OWNER: City of Mackay, Idaho
PRIORITY: January 2, 1904

SOURCE: A warm spring at the source of Warm Springs Creek. The

IR 0 AT L, FERICT,

warm spring is located in the NWXx of Lot 2, Sec. 32,
TN, R24E

PURPOSE: Municipal
PERIOD OF USE: From January 1 thru December 31

MAXIMUM RATE OF DIVERSION: All the f}gw of that certain warm

spring located in the KW of Lot 2 - Sec. 32, TN,

R24E at the source of Warm Springs Creek less the five
(5) miner's inch flow of right 34-0959. The total flow
1s estimated to be in excess of 60 miner's inches or in

excess of 1.2 cfs.
POINT OF DIVERSION: NWk of Lot 2 - Sec. 32, T7il, R24%

TYPE OF DIVERSION: Concrete encased spring with springhouse and

pipeline

PLACE OF USE: Within the corporate limitas of the City of Mackay
which includes parts of:

Bec. 20 - SEXSEX

Sec. 21 - SkSWx

Sec. 28 - N%SWh, NWKSEX, NWk, WANEX
Sec. 2% - EXNEX

All in T7H, R24E

PAGE 5 - FPROPOSED FINDING OF WATER RIGHTS
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IDERTIFICATION NO: 34-09%961

OWNER: John L., Powers
211 . Main
Mackay, Idaho

PRIORITY: June 29, 1932

SOURCE: Wastewater (i.e., overflow from the City of Mackay
storage facllicies)

PURPOSE: Irrigation and Stockwater

PERIOD OF USE: Irrigation - From April 1 to November 1

Stockwater - From January 1 thru December 31

MAXIMUM RATE OF DIVERSION: Irrigation 0.04 cfe
Stockwater 0.04 cfs

}

0.08 cfs (4 > 7/

POINT OF DIVERSION: SWiSWkSWk - Sec. 28 '. |
SEXSEXSEY - Sec. 29, i -
All in T7N, R24E

TYPE OF DIVERSION: One (1) small dam and pond.
One (1) pleck up ditch from storage tank overflow.

PLACE OF USE: Sec. 28
SWASWESWY Stockwater
Sec. 29
SEXSELSEX Stockwater
SEXSEXSEX 1.0 acres
TN, R24E

1.0 acrea (TOTAL)

PAGE 6 ~ PROPCSED FLUDING OF WATER RIGHTS
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on the 23rd day of January, 19753
a true and correct copy of the foregoing PROPOSED FINDING OF WATER

RIGHTS was mailed, postage prepaid to:

Mr, R.M. Whittier Mr. Kent W. Foster
P.0. Box 4082 HOLDEN, HOLDEN, VWIDWETL, HAHN
Pocatello, ID 83201 £ CRAPO

PF.0O. Box 129
Mr. Ted C. Springer Idaho Falls, ID 83401 g
P.0. Box 409

Challis, ID 83226

égé Nathan W. liger
A

legal Goénsel
Idaho Department of Water
Resources

PAGE 7 - PROPOSED FIIDING OF WATER RIGHTS
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STUDY REQUEST

TQ: Steve A.\

FROM: Ken W

Date Initiated July 30, 1274

Requested Completion Date August 23, 1974

PROJECT TITLE: John Powers v.s. City of Mackay et. al.

PROBLEM AND/GX PURPOSE: Potential Spring Interference -- To determine effect

of flow of one spring on another.

SCOPE (level or extent of detail): Relative flows, temperatures, and

amount of interference (if any) are desired.

OBJECTIVES (or other descriptions of work requested)

1. To determine whether ot not the flow from a spring recently developed by
John Powers in the NW4NEY%, Sec. 32, T/N, R24E affects the flow of water
from the City of Mackay Spring located in the same legal subdivision.

If the flows are related, to what extent,

3, To make relative measurements of the spring flows. (Include water

temperatures.)

4.
PROJECT ORIGINATION: By court request (See attachment)
TYPE OF REPORT: Memo transmitting findings to operation division

ANTICIPATED MAN-DAY EFFORT: five (3)

APPROVED BY:

(Return one copy) Q (Y'IN‘J\ Q)"‘Q % Qﬂ}"‘*‘ NQ
_ m%ﬁ?\%\'\ 4
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STATE OF IDAHO ‘
DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus Statehouse
Governor Boise, Idaho 83720
R. Keith Higgmson (208) 384-2215
Director

Januyary 21, 1975

i

Re: Application for Permit No. 34-7088 - John L. Powers

BOEIVT,

JAN 22 1975 ———

' Depart
Kent W. Foster P E:s’fe‘;:]ﬂé Water Resources
Attorney at Law i Istrict Offica
P. 0. Box 129 -

Idaho Falls, ID 83401
Dear Kent:

Reference is made to vour letter dated Janmuary 17, 1975, in which you requested a copy
of a memorandum invelving Uepartment field work on Warm Springs Creek near Mackay, and
a copy of the protest against Application for Permit No. 34~7088 in the name of John L.
Fowers,

The memorandum to which you referred is an intra-departmental communication which con-
cerns the Department's recommendations to the District Court in it's determination of
the existing water rights on Warm Springs Creek. Since the memo is of this nature, and
may not be the official position of the Department, we can not make a copy of it avail-
able to you.

Again we would stress that the memorandum concerns the present existing conditions and
is not applicable to additional development of the spring for a future appropriation
of water. At the time of the Department's field investigation, there was no uge found
from the particular spring mentioned in the memo.

Enclosed, as you requested, is a copy of the protest involving the application for permit
of John Powers. —

If you have any questions regarding this matter, please contact us.

Sincerely, ‘ o
'.f, .
A ' SRR IR x

L. GLEN SAXTON

Water Resource Enginger
f ce: Fastern District Office b////

WATER RESOURCE BOARD: Jobn F. Streiff + George L. Yost Danald R. Kramer Edwin C. Schlender
Chairman Vice-Chairman Secretary Muomber
Frankhn Jones M. Read Hansen Scott W. Reed Jossph M. Nettleton

Member Member Member Member



April 16, 1975

Lutte County Courthouse

Clerk of the District Court

Arco, Idaho 83213

idear Sir:

This is to confirm the use of the Courtroom in the Memorial Building for
conferences and/or hearings to be held by this office on Tuesday, April 29,
1975, beginning at 9:00 a.m.

Thauk you for your ceoperation in this matter.

Very truly yours,

RONALD D, CARLSOH
District Engineer

EDC:MB



Janwary 9, 1%75

RE: Application for Permit No. 34-7088 JOHN L. POWERS

Mr. Ted C, Springer
Attorney at Law

P.0O, Tox 409

Challls., Ydaho 8322¢

Dear Mr. Springer:

This is to acknowledge receipt of the protest filed in behalf of the City of Mackay
arainst the issuance of a permit pursuant to the above referenced application. The
folloving arc the principle items we can consider at a conference and/or hearing in
either arproving or denying an application for permit (Section 42-203, Idaho Code):

1. V11l the proposed use reduce the quantity of water under
exlsting water rights?

o
.

Is the proresed water supply insufficient for the purposes
intended?

3. 1Is the application made in good faith or for delay or specu~
lative purposes?

4, THas the applicant sufficient financlal resources with which
to complete the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied for,
or approve the permit subject to speclal conditions.

A permit issued by this offilce 1s subject to all prior water rights and does not in any
way convey or establish a right-of-way over private or governnmental lands. Any right-of-
way or easement must be cobtained by the individuals concerned through action outside of
the water right proceedings.

You will be notified at a later date as to the time and place set for conference and/or
hearing to discuss the matters of protest. If we may be of further assistance, please
contact us.

Very truly yours,

RONALD D. CARLSON

Acting District Ingineer
RDC:MB

cc: City of Mackay



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

1515 Lincoin Road

Cacil D. Andrus

January 9, 1975

Governor idaho Falls, Ideho 83401
R. Keith Higginson {208) 523-7186
Director

RE: Application for Permit No. 34-7088

Mr. John L. Powers
211 North Main
Mackay, ID 83251

Dear Mr. Powers:

Ve nave enclosed a copy of the protest filed apainst the issuance of a permit pursuant
to vour Application No. 34-7088 . You should be aware that the fellowing are the
principle items we can consider at a conference and/or hearing in either approving or
denving an application for nermit (Section 42-203, Idaho Code):

i. Will the proposed use reduce the quantitv of water under
existing water rights?

2. 1s the proposed water supply insufficient for the purposes
intended?

3. 1Is the application made in good faith or for delay or specu-
lative purposes?

4. Eas the applicant sufficient financial resources with which
to complete the project?

The Department cannot allow a permit for irrigation purposes which would entail the use
of more than a continuocus flow of 0.02 cubic feet per second of water for each acre of
land, or an annual anount of 5 acre feet for each acre of land, unless the applicant can
show that more is reguired. (Sectjon 42-202, Idaho Code)

A permit issuved bv this office is subject to all prior water rights and does not in anv
wav convey or establish a right-of-wav over private or governmental lands. Any right-of-
vey or eazsement must be obtained by the applicant through action outside of the water righ
proceecings.

You vill be notified at a later date as to the time and place set for a conference and/or
hearing to discuss the matters of protest. Legal counsel is not mandatory at any proceed-
ing before the Departrment, although you may desire to employ an attormey in your behalf.

If we may be of any assistance, please contact us.
Ver% truly yours, y
e NI A/

et A [l

k
ROVALD D, CARLSON
Acting District Engineer

e aem -

RDC: MB

Enc: Copy of Protest(s)



Challis, Idaho 83226
(208) 879-2312

Post Office Box 409

TED C. SPRINGER
Attorney at Law

¢ RE

JAN 9 197

rtment of Water ReSourced
; SHIDIRECTOR
DE RARTME NT OF WATER RESOURCES
- STATE OF IDAHO

In the matter of the Application of ) APPLICATION NO, 34-7088
JOHN L. POWERS, for appropriation ) PROTEST
of water from Warm Springs Creek )

COMES NOW the City of Mackay, Custer County, Idaho, a Municipal
Corporation of Idaho, by and through its duly appointed City Attorney
and files this Protest to the Application of JOHN L. POWERS for the
appropriation of 0.2 cubic feet per second of water from a spring
tributary of Warm Springs Creek on the following grounds and for the
following reasons:

1. That the proposed use, 0.2 cubic feet per second, or 10 miners inches,
will reduce the quantity of water under existing water rights available to )
the inhabitants of the City of Mackay, Idaho pursuant to that Decree
entered July 14, 1952 in the action entitled Woodman et ux vs. Millonig
et ux et al, Civil No. 1589, Sixth Judicial District Court of the State of
Idaho, in and for the County of Custer, wherein the City of Mackay was
decreed the use of all of the waters of the spring known as the Warm
Springs Creek which is the water supply for the inhabitants of said City,
and which is situated within the real property described in the Notice of
Application herein, with the exception of five (5) miners inches.

2. That the City of Mackay, Idaho has recently constructed improvements to
the City water system which utilize the entire flow of the Warm Springs
Creek, and that the City of Mackay, Idaho and the inhabitants thereof,

have, and will continue to have, the need and beneficial use of the entire
flow of said Warm Springs Creek Spring,

3. That the Notice of Application for Water Permit filed by JOHN POWERS
herein does not specify from which spring the appropriation is sought;

that the City of Mackay alleges that the City of Mackay water supply,
herein referred to as the Warm Springs Creek and spring, and any other
springs developed by JOHN POWERS in the NWiNE{, Section 32, T. 7N.,
R. 24 E., B.M.,, derive from a common source of water and that
withdrawal of water from the Warm Springs Creek Spring or from any
other springs within said described property will reduce the quantity of
water available to the inhabitants of said City; and that presently pending
in the District Court of the Seventh Judicial District of the State of Idaho,
in and for the County of Custer, is an action entitled John Powers vs.

City of Mackay, et al, Civil no. 2253, wherein, among other issues, the
issue of the right of JOHN POWERS, applicant herein and plaintiff therein,
to withdraw more than five (5) miners inches from the Warm Springs
Creek is in issue, and wherein the Court requested, and was granted,

an Examination by the Department of Water Resources to determine, inter
alia, the effect of withdrawal d water by JOHN POWERS from Warm
Springs Creek upon the City of Mackay water supply, which is the

Warm Springs Creek spring,

4. That in addition to the foregoing, the City of Mackay hereby alleges
that the City water supply, to-wit: the Warm Springs Creek, is
insufficient to supply present and future needs of the City and its
inhabitants, if the requested 0.2 cubic feet per second were withdrawn
therefrom as requested.

[
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5. That as alleged in the Answer of the City of Mackay in the pending
District Court action Civil no. 2253 referred to above, and realleged
here, applicant JOHN POWERS has failed to apply to beneficial use
the waters he has previously withdrawn from Warm Springs Creek,
and that the City therefore respectfully protests the withdrawal of
additional waters from said Creek,

The CITY OF MACKAY further requests, in furtherance of its protest,
copies of the plan, and map of the proposed works for the application

of the water sought to be appropriated, showing the location, dimensions
and specifies of the spring, pump, and pipeline proposed to be used,

and the exact location of the lands proposed to be irrigated.

DATED This 8th day of January, 1975.

Respectfully submitted,
FPB\THE CITY OF MACKAY, IDAHO

TED C.
Attorney at Law
P.O. Box 409
Challis, Idaho 83226
Telephone: 879-2312

CERTIFICATE OF MAILING

I hereby certify that on the 8th day of January, 1975, I mailed the
original and one copy of the foregoing Protest to Keith Higginson,
Director, Department of Water Resources, 1515 Lincoln Road, Idaho
Falls, Idaho 83401, and a true copy thereof to Keith Higginson, Director,
Department of Water Resources, Statehouse, Boise, Idaho 83707, by
placing the same, postage prepaid thereon, in the U.S, Mail at Challis,
Idaho.

PROTEST PAGE 2




. TED C. SBPRINGER .

Attorney at Law
P.0. Box 409
Challis, 1daho 83226
(208) 879-2312

January 8, 1975

JBCELVEN)
Keith Higginson, Director E

Department of Water Resources JAN 9 1875
1515 Lincoln Road Department of Water Resources
Idaho Falls, Idaho 83401 Eastern District Offica

Re: In the matier of Bpplicé;tion of JOHN L. POWERS,
for appropriation of water from Warm Springs Creek

Dear Mr. Higginson:

Enclosed please find one original and one copy thereof of the Protest
of the City of Mackay, Idaho to the above Application.

In addition, a copy has been sent to your office in Boise, Idaho,
Very=truly yours,

T%P%GE’I?V ol

Mackay City Attorney

TCS/js

cc: Honorable Hilmer Lindburg, Mayor
City of Mackay



December 20, 1974

RE: Application for Permit No. 34-7088 - POWERS

Custer Publishing Company
P.0. Box 405
Challis, Idaho 83226

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice i= correct. If we have any corrections, we will
notify you before the first publication. 1If you cannot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill.

Very truly yours,

RONALD D. CARLSON
Acting Pistrict Engineer

RDC:CW Bill submitted A~ /- 774K by dﬁz)

Fnc: Legal Notice (1)

! ‘j'lw
L
LTI



NOTICE OF APPLICATION
FOR WATER PERMIT

Notice is hereby given that John
1. Powers, 2}1 N. Main, ‘Markay,
ldaho has on 12-17-74 submitted
Application No. 34-7088 fof a per-
mit to appropriate 0.2 cubic feet
per second of water from a soring
tributary of Warm Springs Creek
by means of pump and pineline
within the NW14NEY;, Sec. 32, T.
7N. R. 24E. -B.M.. Custer County:
to be used from Apr. 1 to Oet. 31
for the irrigation of 30 acres with-
in the N¥%NEY;, See. 32 T. TN. R.

24E, B, :
- Tf fAised? this permit will be sub-

iect 1 prior water rights. Pro-
tests against the granting of the
permit must he filed with the Ida-
ho Department of Water Resourc-
a5, 1515 Linecoin Road. Tdaho Falls,
Idaho, 83401 on or hefore January

13, 1975.
R. KEITH HIGGINSON
Director
Published in the Mac iner,

Mackay, Idaho on DecsmbBer 28,
1974 and January 2. 1975




NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that _ John L. Powers,

211 N. Main, Mackay, Tdsho

has on 12-17-74 submitted Application No. 34-7088

for a permit to appropriate 0.2 cubic feet per second

of water from _g gpring tributary of Warm Springs Creek
by means of —pump and pipeline
within the _ qwiNlk Sec. 92 T. 7N, R, 24F_ B.M,, Custer County;

to be used from Apr. 1 to Oct. 31

for the irrigation of 30 acres

within the NMNEY, Sec. 32, T. 7N, R. 24E, B.M.

If issued, this permit will be subject to all prior water rights. Protests
against the granting of the permit must be filed with the Idaho Department of

Water Resources, 1513 Lincoln Road, Idaho Falls, Idaho, 83401 on or before

January 13, 1875

R. KEITH HIGGINSON

Director
PubTlished in the Mackay Miner, Mackay, Idaho
on December 26, 1974 and January 2, 1975.

A Niivivir .. ED
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LAW OFFICES

HOLDEN, HOLDEN, KIDWELL, HAHN 8 CRAPO

ARTHUR W HOLDEN {1877-1967)

WILLIAM § HOLDEN IDAHO FIRST NATIONAL BANK BUILDING

R VERN KIDWELL -

FRED o HAHN F o Boxi2s ROBERT B HOLDEN (I811-1871)

TERRY L CRAPO IDAHO FALLS, IDAHO 83401

KENT w FOSTER

ROBERT E FARNAM TELEPHOHNE S22-Q820

WILLIAM D FALER Ares ConeE 208 C @BW
December 16, 1974 w ’ Em

DEC 17 1974
Department of Water Resource
Eastern District Offica

Department of Water Administration
1515 Lincoln Road
Idaho Falls, Idaho 83401

Re: Application for Permit to Appropriate
Water - John L. Powers

Gentlemen:

We are enclosing an Application for a Permit
to Appropriate Water on behalf of our client, Mr. John
L. Powers. We are also enclosing our check in the amount
of $10.00 for the filing fee for this Application. We
would appreciate it if you would contact our office directly
for any additional information or any matters in connection
with this Permit.

Yours very truly,

¥

Kent W. Foster
EKWF:bc

Enclosure



December 18, 1974

RE: Application for Permit No. 34-7088 JOHN L. POWERS

Mr. Rent W. Foster
Attorney at Law )
P.0. Box 129

Idaho Falls, ID 83401
Dear Mr. Foster:

Attached herewith 1s departmental receipt No. 4006 in the amount of $10.00 for
the above referenced application.

Very truly yours,

RONALD D. CARLSON

Acting Disteict Engineer

RDC :mb

Attachment



beerdror 12, 1774

Mr. Yupene Cabert, Uatermaster

Water District Jo. 34

Box 206

T‘ackay, ID 83251

Dear ir. Gabert:

V¢ are enclesing a copy of an application that mav be of interest to your water
district, Tlease review the application and if vou have any comments, pleasc
submit them to our Department as soon as possible. Tle last date of protest is
Jatuary 13, 1075, and we are required to tale firal action shortly thereafter.

If we may Le of further agsistance, nlease feel free to contact us,

Very truly yours,

ROKALD D. CARLSOU
Acting District Ingineer

RO B

Inclosure



