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AFFIDAVIT OF PUBLICATION

=

N V U :::'
State of Idaho, County of Custer, ss: v
Lepartment of Wi o
¥t vralar Resources
L, Margaret far/c‘s . Publisher of NoTiCE Ok PbiéMb craNGE
: . OF A WATER RUGHT NO.
the Challis” Messenger, a weekly newspaper, 34-7080A/34-7136/34-7169
published at Challis, Idaho, do solemnly swear Notice is hereby given that M.
: TODD PERKES, JUEL & MI-
that the notice hereto attached and made a part CHAEL AIKELE have applied to
the Department of Water Resourc-

hereof, was published in the regular and entire
issue of the Challis Messenger for

es to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the
waters of a GROUNDWATER

consecutive weeks, commencing with the issue source. The right sought to be
: ; changed is evidenced by LICENSE

dated /71979 _ and ending with the NGLSS Se-9nens. 567 oae el

issue dated ’M o 19 f}o' 7169 and recorded as follows:

POINT OF DIVERSION: SWNW
SENW S 5 T 3N R 25E, BUTTE

A 4@ ; COUNTY
9" . NO. 34-7080A AMOUNT: 2.67
CFS PRIORITY: SEPT. 23, 1974
The water is used to irrigate 160

acres from April 1 to November 1
within the NW1/4 S 11 T 3N R
25E, B.M.

NO. 34-7136 AMOUNT: 5.5 CFS
PRIORITY: MARCH 26, 1976

The water is used to irrigate 160
acres from April 1 to November 1
within the NW1/4 S 11 T 3N R

STATE OF IDAHO

COUNTY OF CUSTER

25E, B.M.
: ‘ : NO. 34-7169 AMOUNT: 4.48
Onthis 2 2  day of Afu&L in CFS PRIORITY: JAN. 6, 1977
the year of __ %0 before me, a Notary Public, acgt:[rw:;;er;;:lsﬁdt?h‘iwen:;;re?
. within the SE1/4 S 11 T 3N R
25E, B.M.
personally appeared /%tfﬁd"‘f?‘ (ar/ g TO BE CHANGED AS FOLLOWS:
: e The water will be diverted within
known or identified to me to be the person whose the SWSW S 21 T 4N R 26E and
name subscribed to the within instrument, and used to irrigate 480 acres within
; . ‘the S1/2N1/2 S1/2S 6 T 3N R
being by me first duly sworn, declared that the 26E, B.M.. .
tya Any prolests inst the pro-
statements therein are true, and acknowledged to P mag;: be filed with

me that he executed the same. = ¢ o , Ahe Idaho Department of Water Re-

::_ 3 m Shoup Ave., Idaho
[ PFES ] :
W—L /ﬁ/w.; S

1~ R. -
Notary Public for Jdaho e b: April 19 & 26,
B e e i LU A5 s

My commission expires: _1412&2,




'I‘l

ment of YWater Rosources
C LLP(V\ b ikl LD&PJ astern District Olfice

of the Arco Advertiser, a weekly newspaper of
general circulation, published weekly at Arco, Idaho,
since March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereof,

for ... Q\ .. consecutive weeks, commencing with

the issue dated . .. :)O/QJZ E-( i /qj 1770

and ending with the issye dated ... ..
..... /“2}/',«,(/( .Qé /
: @aek, %’h{%

STATE OF IDAHO

COUNTY OF BUTTE

in the year of {??0 before me, a Notary Public,

personally appeared

known or identified to me to be the person whose
name subscribed to the within instrument, and being
by me first duly sworn, declared that the statements
therein are true, and acknowledged to me that he
executed the same.

My commission expires: . . /;2‘ "" 7 '—C(/

WICROFILMED

NOV 01 19450

A ———_—




Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

and range number.
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Scale: 2 inches equal 1 mile

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Idaho as herein set forth.

S (ol

(Applica



Amo Advertxser a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereof,

for c.-l consecutive weeks, commencing with

the issue dated 7//{/74
and ending with the issue dated f//g/;-’é

Subscribed and sworn to before me this

e

...........................................................................

Residence: Arco, Idaho

My commission :zxpires...jzl,)'/ 1&6}

MAY 11 f976

Depariment of . zier Resources
Eastern District Office
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Idaho Dept. of Water Resources
150 Shoup, Ave, Idaho Falls, Id,.
R. Keith Higginson Director

835401

Dear Mr. Higginson:

We, the undersigned, do hereby protent the
attached apvlications for transfer for at least,
but not limited to the following reasona;

1. No. 34-T70804,
ly permit numbers only, and nugpest
department approval has nnt heen granted on
the point of diversion,

34-7136, & 54=-T169 are apnarvenb-

2 There is an apparent expancion of water
rights.
. disTiwel
Yio e anjury cto priow rights 1n 2 d&+4ul%u$ nog-
sibility.

4. We have an over-appropriation of the total
water supply in the basin.
5. These transfers are against the Public inter-
est.
NAME ADDRESS 52;/3
‘ w&/y 5
1@_,%{_"6/%% 4 0/3/? }vé

//i;fiiii;fgzngZTf’ O es-
w.d. /%f,%; MeeA A
gl o

) i
T € pochpdifo Areo
4&1(%£¢a/72myéﬂaégzﬁﬂ-—/yto

AN

Loy AT~

oppe o

/¥?7VLL4¥4£A¢F‘*A“LJ s

that finaly

Department ol

faster D

NOTICE OF PROFOSED
CHANGE OF A WATER RIGHT
NO. 34-7080A/34-7136/34-7169

Notlce 18 hereby given that M. TODD
PERKES, JUEL & MICIIAEL AIKELE
have applied to the Department of Water
Resourcens to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the wa-
ters of a GROUNDWATER source. The
right sought to be changed 1s evidenced
by LICENSE NO.'S 34-7080A, 34-71386,

& 34-7169 and recorded ns follows:

POINT OF DIVERSION: SWNW SENW

S 5T 3N R 25F, BUTTE COUNTY

NO, 34-7080A
AMOUNT: 2.67 CF'S
PRIOIUTY: SEPT, 23, 1974
The water {8 uscd to irrignle 160 acres

from April 1 to November 1 within the

NEV S 11 T 3N R25E, BM.

NO, 34-7136 -

AMOUNT; 6.5 CFS

PRIORITY: MARCH 26, 1976

The waler {a used Lo lrrigate 160 acres |
from April 1 to November 1 within the | |

NW¥ S 11 T3N R 25E, B.M.

NO. 34-7169 -
. AMOUNT: 4,48 CFS |
PRIORITY: JAN. 6, 1077 |
The water 18 used to irrigate 160 acres -

from April 1 to November 1 within the |

SEW S llTSN R 25E, B.M,

TO BE CHANGED AS FOLLOWS:
The water will be diverted within the

SWSW S 21 T AN R 26E and used to trri-
mawamm“WMnumSMNususeTaN!
26E, B.M.

Any prolests agninst the

change must be flled with lﬁeo?onho

Department of Water Resources, 150

Shoup Ave,, Idaho Falls, ID 83401, on or

belore MAY 7, 1990, ,
R. Kelth Iigginson '
Director, .

Published tn the ARCO ADVERTISER

on APRIL 19 & 26, 1890,

54- E(ﬁ-{,&‘fo /W ‘ 2 MAY - {193V

{ater N oy,
st Ottics

MICROFLMED

NOV g1 1999 ;
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Department of Wat
Eastern Distric

%ﬁ%%ﬁ Dept. of Water Resources
(B Shoup, Ave, Idaho Falls, Id.
R. Keith Higginson Director

3
L)
PRvAY

85401

Dear Mr. Higginson:

We, the undersigned, do hereby prote=st the
attached applications for transfer for at least,
but not limited to the following reasong;

1. No. 34-7080A, 34-7136, & 54-T7169 ars anparent-
ly permit numbers only, and suggest that final
department approval has not been granted on
the point of diversion,

2. There is an apparent expansion of water
rights.

A e ; ? s distive?

e An injury to prior riephts is a disteriet noc-

sibility.

4. We have an over-appropriation of the total
water supply in the basin,

2« These transfers are against the Public inter-
est.
NAME ADDRESS

N s AT T
WM AN al 6/»74/,74,
.zm/ Y. Mail | Goy st o
(WU~ \Brvmm\
e /52 pcr
Alert~ C 7
7?% /5/ /Mﬂ Coe
7 L(f/ )17“ /"W LV Y/ Ladka?®

ﬂ;f/qm/

,/r/

q%u '
[ Y

é ")‘Hi_,\‘*/} /;- /{‘

.ﬂ.‘i;%aﬁlMEB%“
Qf”‘” nov 01 1990 <

S0
) e, UA.
g J=i%
oo

Metu u:”-; h i
/Y’ o

oA

)77L4#@¢,1>€£j

NOTICE OF FROPOSED

. CHANGE OF A WATER RIGHT

NO. 34-7080A/34-7136/34-7189
Notice 18 hereby given that M. TODD
PERKES, JUEL & MICHAEL AIKELE
have applied to the Department of Water
Resources to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the wa-
ters of a GROUNDWATER source. The
t sought to be changed 1s evidenced
LICENSE NO.'S 34-7080A, 34-7136,

'8 34-7168 and recorded as follows:

POINT OF DIVERSION: SWNW SENW
55T 3N R 25E, BUTTE COUNTY
NO. 34-7080A

~ AMOUNT: 2.67 CFS

PRIORITY: SEPT. 23, 1974

The water is used to irrigate 160 acres
from April 1 to November 1 within the
NEW S 11 T 3N R25E, B.M.
NO. 34-7136 -

AMOUNT:; 5.5 CFS

PRIORITY: MARCH 26, 1976

The water is used to brrigate 160 acres
from April 1 to November 1 within the
NW¥ S 11T 3N R25E, BM.
NO. 34-7169 -

- AMOUNT: 4.48 CFS

PRIORITY: JAN. 6, 1077

The water {8 used to
from April 1 to November 1 within the
SE% S 11 T3N R 25E, B.M.

TO BE CHANGED AS FOLLOWS:

The water will be diverted within the
SWSW S 21 T 4N R 26E and used to irri-

te 480 acres within the SY4NVh S’ASG'I 3N

26E, B.M. t .
dmnge must be ( etgmﬁaho

ent of Water R:soumeu. 150
Shoup Ave., Idaho Falls, ID 83401, on or
before MAY 7, 1990,
R. Keith Higginson
Director d

Published 112 the ARCO ADVERTISER
on APRIL 19 & 286, 1990.

PH oo, Ylahor §5255

Dot Jpatte 83955
:z%&LdAL-Qp;? 5134?:15‘

Lds 53213
Gneo S

.-?_2 f3

irrigate 160 acres -

-
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August 20, 1962
RE:  Permit Nos. 34-7080 A, 34«7136 and 34-7169

Marshal Todd Perkes
Route #1, Box 110
Arco, 1D (B3213
Dear Mr. Perkes:
On Jdily 9, 1982, we forwarded amendments to you to be compleoted to amend these ”
permits to correspond with the findings of the field gxaminer so that we could
issue these licenses, '
As of this date, wo have not received these amentilents. If we do not receive
them within fifteen (15) days, we will assume you no longer have any interest in
- these permits znd cancellation procesdings will begin. ; o .
‘lf you have any questions, plaase contact us. '

Sincerely,

JIM JOMNSON
Water Distribution Supervisor

Jdikw

Wy
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CasonmeeE. 2 @
ST TR LR E. :»,19 STATE OF IDAHO _ Transter No. > & 12~
B e T tard DEPARTMENT OF WATER RESQURCES

b
&' ;1192 1APPLICATION FOR TRANSFER OF WATER RIGHT

et of Water Resourds PART 1
Depat Distrist Offics
Narme of applicant M. Todd Perkes and Juel Aikele Phone __(208) 523-0620

Post Office address __C/0 Holden, Ridwell, Hatm & Crapo. P.O. Box 50130, Idaho Falls, ID 83405

A. PURPOSE OF TRANSFER
1. @ Change point of diversion O Add divarsion point(s) Bl Change place of use

J Change nature of use O] Change pericd of use 0 Other

2. Descnbe the reason for the proposed changes —.Present gl_.g_lge of use for Perkes rights is in a set

B. MP‘HON OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cfsfac-ft) of Use
34-70804 09/23/1974 2.67 cfs Irrigation Aoril 1 o Nov. 1
34-7136 03/26/1976 5.50 cfs Irrigation fpril 1 1o Nov, 1
34-7169  _01/06/1977  __4.48 cfs  _ Irrigarion fpril 1 4o Nov. 1
to
2. Total amount of water being transferred _L_L&Ebﬁﬁ%etc mgﬁné‘%r lﬂi'._c_ais:eqs_)#_ acre-teat per annum.
3. Source of water __Groundwater tributary to
4. Point(s) of Diversion:
Lot | % A % | Sec. | Twp. | Rge. County Local name for divarsion
SW 1 SW | 21 (4N | Z26E] Butte Alksle Well
SE | W 514N | 26E] Butte Perkes Well
5. Lands irrigated or place of uss.
NE % NW ' SW % SE %
Twe. | Rge. | Sec. NE“ MW A |SWURISEwW] MES | MW | SW ] SEW [MEw | Nwu | SW | SEw [NEw [NW 2 L swu | SE= Totals
3N |125E 1 16.916.916.916.9 27.6
13 14.216.317.4/8.416.3 6.3 7.4 .8 B.2|8.414.80.11 73.0
AN _125F & 25 6.916.916.9|8.4{8.46.96.96.9H.918.416.916.9 87.3
3N_J26E | 5 SE 3.5
6 18.418.4)8.418.418.4]18.4{8.4/8.4]8.4 8.47.376.1 g.ﬁr [} 51 1278
pJ
7 1.4)5.3 1.012.7 .6 " L ! 10.0
5N J26E | 29 7.2R.2), [*9] 9.4
"~ 130 B.2 B8.2] 16.4
31 {7.117.318.2{8.2]5.7/6.9|8.2{7.8(8.28.28.218.938.48.48.3 S.d 125.0 ]

e, Total acres . 480.0
e
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Page 2 of 10 Transfar NO. oo

PART 1

§ General Information,

Wells and pumps.

a. Description of diversion syslem

b. Are the lands from which you propose to transfer the water nght subject to any hens, geeds of trust, morigages, or

contracts? Yes X No f yes, provide a notanzed statemant from the holder of the hen, deed of

trust, mortgage or contract agreeing to the proposed changes

¢. Descnbe the affect on the land now wrrigated if the place of use 1s changed pursuant 10 this transter:
'Ihi lan.d ,_ L e S e in 3 Hal=sa = o N DO ]
so there will be no effect for the duration of the lease agreement between

Perkes and Ajkele.

d. Remarks:

The three licenses, 3%-7080A 34-713f, and 34-7169  apmear to shoss the tuo
wells or points of diversion for the three rights in T.3N., R.25E., when, in fact,
the wells are and always have been in T.4N., R.26E.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

34-0 0 b
This 1s to certify that | have examined Application tor Transter of Water Rights No 7080A/07136/07169

APPROVED .
And said application 18 hereby . Subject to the fellowing hmitations and conditions .

PURSUANT TO FINAL MEMORANDUM DECISION & ORDER DATED

Witness my hand this 27th day of JUTL , 19._?2_.

DIRECTOR
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
{Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed to
in case of V5.
dated in county of
b. License No. 34-7080A 1ssued by the ldaho Department of Water Resources.
¢. Cilaim No. on ftle with the idaho Depariment of Water Resourcaes.
d. Transfer No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A, Check appropriate box below:

Tax Notice O] warranty Deed O Other
3. Source of water __CGronmdwater tributary to
4. Date or prionty _September 23, 1974

5. Water is used for the following purpose:

amount 2,67 cfs for _ Lrrigation purposes from __ADril 1 to — Nov. 1
(cfs/ac-ft)
amount for purposes from to
{cfs/ac-1t)
amount for purposes from to
(cfs/ac-ft)
6. Total amount of water under right 2.67 cfs cubic feet per second and/or acre-feet per annum

. . (But see condition in license)
7. Point(s) of Diversion:

Lot Y Ya % ] Sec. | Twp. | Rgs. County Local name for diversion

SWiNd] 5 |34 |25E Butte
SE | W} 5 {3N | 258 Butte

8. Lands irngated or place of use:

NE ' NW Y, SW SE
Twp. | Rge. | Sec. Totals
NEWIHW NI SWUu { SEUWINEWInww|Swn | SE% [NEW|[NWu ] SWU| SEw INEw [NW W | SWwu | BE%

3N J25E | 11 40 J40 |40 |40 160

o —

' Total acres 160
19. Describe any other water rights used for the same purpose as described above M‘}ﬁ

.y
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decres No. Decreed to
in case of vs.
dated in county of
b. License No. _34-7136 issued by the ldaho Department of Water Resources.
¢. Claim No. on file with the Idahc Department of Water Resources.
d. Transfer Mo. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

B Tax Notice O warranty Deed O other
3. Source of water . Groamcuater tributary to
4. Date or prionty March 26, 1976

5. Water is used for the foliowing purpose:

amount__2.2 cfs for . Irrigation _ purposesirom _April 1 to _Nov. 1
(cts/ac-ft)
amount for purposes from {0
{ets/ac-f1)
amount tor purposes from to
(cta/ac-ft)
6. Total amount of water under right _5.5¢cfs _ cubicteet per second and/or acre-feet per annum.

itd in license
7. Point{s] of Diversion: (But see condition in cense)

Lot | % Y % | Sec. | Twp.| Rge. County Local name for diversion

W 5 13N | 25K Butte

SE{MWJ | 5 I3N |25E Butte

8. Lands irrigated or place of use’

NE ' NW Y, SW % SE %
Twp. | Rge. | Sec. NEw|Mwulswu | SERINEw| MWilswu | SEw FNE W[ NW %] SW %] SEw [NE W I NW w | SWw | BE% Totals
N J25E ; 11 40 140 140 140 160
- /
' Total acres 160 ¢
; 9. Describe any other water rights used for the same purpose as described above M“-«.__N
hn ¥

e

—
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Page 7 of 10 .t;g . /
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECOHRDED
1. Right evidenced by’

a. Decree No. Decreed to
in case of vs.
dated in county of
b. Licanse No, 34-7169 issued by the ldaho Department of Water Resources.
¢c. Claim No on file with the Idaho Department of Water Resources.
d. Transfer No. which produced this right.

2, Attach a copy of last year's tax notice for the property to which the water nght |s appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

Bd Tax Notice [0 warranty Deed 0 Other
3. Source of water __Groundwater tributary to
4. Date or priority __Jaruary 6, 1977

5. Water 15 used for the following purpose:

amount—_4.488 cfs tor __Lrrigation  purposes from _April 1 to__Noy. 1
(cfs/ac-it)
amount for purposes from to
{cfs/ac-ft)
amount : for purposes from to
(cfs/ac-ft)
6. Total amount of water under right _4.48 cfs  cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion: (But see condition in license)

Lot | % Y % | Sec. | Twp. | Rge County Local name for diversion

SW MW ] 5 1IN | 25E Butte

SE | Mg |5 138 |25E Butte

8. Lands irrigated or place of use.

NE % NW % SW "% SE
Twp.| Age. | Sec. Totais
MES|NWY] SWY% | SERINERINW%]ISWRISES INEUWINW% | SW% | SEw [NEY [ NW W | SW% | S5E %

3N_125E | 11 401 40 | 40 | 40 160

e
L¥)

C29

' Total acres me

+ 9. Describe any other water rights used for the same purpose as described above 2
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map Indicating the new point{s) of diversion and/or the new place of use for rights described
in part 1. Cleariy depict the land by section, lownship and range number.

e e e SEE ATTACHED MAPS FOR CURRENT POINTS
i OF DIVERSION AND PLACE OF USE AND FOR
PROPOSED NEW POINT OF DIVERSION AND
PLACE OF USE.

5
t,

- {I -
l

R TR S| SE R—
+

S
S
\

o
=
&

! _L * ' . e i ? ' /

o ———— e e . " - B - em - m e e e e e ——

, .
SCALE: 2 inches sequal 1 mile. Draw plan in ink. S

f‘
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Transfer No.

PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
(cTs7ac-Tt) -
to
to

2. Quantity and quality of return fiows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change:

| hereby assert that no one will be injured by such change and that the change does not constitute an enfargement in use

of the original right. The information contained in this application is true to the best of my knowledge.

' P‘“.,

\ Elf% ;‘ 'ﬂ“
Subscrlhed {"Zd‘ s;vom. to before me this

o
aﬂ'.' % ¢

- 'r-

;.n-.

N

e B A y
My commlpslon.expnres
(e

"

.:
.l "ws-co-‘

{Notary Public)

Ly
4
I .

FOR DEPARTMENT USE ONLY
Transfercontains ___________pagesand . attachmenis
Received by — 727 Dat&t [-L5-F/ Protest filed by
Prelim, check by _ ke W Fee SO0&
Receipted by AT "Eorsel Date, { ~16-9

Published in _ﬁcm_ﬂl&:ﬁ.zar_;_\iz_/g%v Py, a/P Copies of protest forwarded by
Pub, dates _3- 7 £ 4~ 2/

Hearing held by Date
Watermaster recommendation requested on Recommended for E a approval O denial
rec'd. by

Copy of transfer sent 1o lien hoider
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

In the Matter of Transfer No. 3675 )
of Water Rights 34-7080A, 34-7136, )
and 34-7169 in the Names of ) MEMORANDUM DECISION AND
M. TODD PERKES, JUEL AIKELE, ) ORDER APPROVING APPLICATION
and MICHAEL AIKELE and the ) FOR TRANSFER NO. 3675 AND
Cease and Desist Order issued by the ) DENYING ATTORNEY'’S FEES
Department on June 22, 1990 )

)

On February 14, 1990, M. Todd Perkes, Juel Aikele, and Michael Aikele
("Applicants”) filed application for transfer No. 3675 to change the point of diversion and
place of use of water right Nos. 34-7080A, 34-7136, and 34-7169. Approval of the
application was protested by the Big Lost Irrigation District ("BLID") and by 138 persons
signing a petition delivered to the Idaho Department of Water Resources ("Department”)
by Mr. Lawrence Babcock.

On June 22, 1990, the Department issued an order to Don A. Aikele, Juel Aikele,
" and Michael Aikele to cease and desist irrigation of land within the §1/2 of the SW1/4 of
Section 6, T3N, R26E, BM until a right to do so is obtained or identified. Subsequent
correspondence from Mr. Kent Foster, attorney for the Aikeles, indicated that the order
would not be complied with and requested approval of application for transfer No. 3675
which, if approved, would authorize irrigation of the land that is the subject of the order to
cease and desist. In response, the Department set a combined hearing to consider the
application for transfer and the cease and desist order.

The hearing was held on July 26, 1990, in Arco, Idaho. The Applicants and
recipients of the order to cease and desist were represented by Mr. Kent Foster. Protestant

BLID was represented by Chairman Lewis Rothwell. Mr. kawtence Babcock acted as
Mre given

NOV 61 1yyy

spokesman for the protest petition signers. Other petition sigrti#d a6




the opportunity to ask questions and present testimony. At the hearing, Mr, Foster entered
a motion seeking a ruling from the Department to require the protestants to pay attorney
costs of the Applicants alleging that the issues raised by the protestants were frivolous and
without merit. ‘This issue was bifurcated from the other issues allowing a schedule to be
-entered for briefing the issue of payment of attorney costs, while allowing the record to be
closed concerning the other issues of the hearing.

On August 9, 1990, the Department issued a Proposed Memorandum Decision and
Order in connection with protested application for transfer No. 3675, On August 28, 1990,
the Department received exceptions to the proposed decision from the Applicanis.

On September 17, 1990, the Department issued a Proposed Memorandum Decision
and Order addressing the motion for attorney’s fees. No exceptions were submitted in
connection with this proposed decision.

The Director has reviewed the exceptions filed in connection with the proposed
decision issued August 9, 1990, and responds to the exception to grant an "extension” that
the Director is authorized to specify conditions when granting approvals. The intent, of
course, was and is to provide a ready mechanism for the benefit of the Applicants for
continued use of the water as proposed in the transfer if authorization to use the water is
otherwise obtainable in successive years.

In response to the exceptions, the Director has eliminated condition of approval no.
9) shown in the proposed decision issued August 9, 1990. The matter of payment of a
penalty for unauthorized diversion and use of water by the Applicants will be pursued by
the Department in a separate action.

FINDINGS OF FACT

1) The rights proposed to be changed by application for transfer No. 3675 are
recorded with the department as follows:

License No. 34-7080A authorizes the diversion of 2.67 cubic feet per second ("cfs")
of ground water from wells located in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T3N,
R25E for the irrigation of 160 acres located in the NE1/4 of Section 11, T3N, R25E, The
priority date is September 23, 1974.

HICROFLED

NOV 61 1990 {
MEMORANDUM DECISION AND ORDER -2



License No. 34-7136 authorizes the diversion of 5.50 cfs of ground water from the
“same wells listed for right No. 34-7080A for the irrigation of 160 acres in the NW1/4 of
Section 11, T3N, R2SE. The priority date is March 26, 1976.

License No. 34-7169 authorizes the diversion of 4.48 cfs of ground water from the
same wells as the above listed two rights for the irrigation of 160 acres in the SE1/4 of
Section 11, T3N, R25E. The priority date is January 6, 1977.

Each of the licenses is conditioned that when combined with the other two rights it
"shall not provide more than 12.43 cfs at the points of diversion and shall not exceed 8.49
cfs at the point of re-diversion located within the SE1/4NE1/4, Section 11, T3N, R25E."
Each of the licenses also has the following condition:

This right in no way grants any right-of-way or casement across the land of

another,

Licenses 34-7136 and 34-7080A have the following condition:

This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

License 34-7169 is conditioned as follows:

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the lands

identified above.

2) Applicant Perkes testified that the actual location of the point of diversion for
each of the licenses is in the SW1/4ANW1/4, SE1/4NW1/4, Section 5, T4N, R26E, and that
the location has not been changed from that existing prior to issuance of the licenses.
Licensing field examinations in the records of the department agree with the testimony.

3) Application for transfer No. 3675 proposes to change the location of the point
of diversion of each of the licenses to the SW1/4SW1/4, Section 21, T4N, R26E, a location
approximately 3 miles south and 1 mile east of the present actual point of diversion. The
application proposes to divert 12.65 cfs for the irrigation of 480 acres in the $1/2N1/2, S1/2,
Section 6, T3N, R26E. The new place of use is approximately 1/2 mile north and 1 and 1/2

mile east of the present place of use for the licenses. &%E%ﬁﬁlﬁﬂ]
NOV (1 1990

;
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4) Notice of application for transfer No, 3675 was advertised in the Arco
Advertiser and the Challis Messenger on April 19 and 26, 1990. The protests of BLID and
the signed petition were timely received prior to the protest date of May 7, 1990.

5) The following issues were raised concerning application for transfer No. 3675:

-Whether other rights will be injured by the change.
-Whether the change will result in an enlargement in use of the rights.
-Whether the change is in the local public interest.

-Whether the change is consistent with the conservation of water resounrces in the
state of Idaho.

-Whether the rights sought to be changed have been confirmed by license and can
be changed under Section 42-222, Idaho Code.

6) The following issues were raised concerning the cease and desist order:
-Has the $1/2SW1/4, Section 6, T3N, R26E been irrigated this season without a
valid water right?

-Have the Aikele’s continued to irrigate the S1/2SW1/4, Section 6, T3N, R26E
after service of the order to cease and desist?

-Should the Department seek enforcement of the order to cease and desist?
-Is the proper forum for considering the order the district court?

7 The hearing officer included in the hearing record a letter submitted by David
A. Flesher, Acting County Supervisor of Farmers Home Administration, USDA, indicating
FmHA bholds a lien on the water rights of transfer No. 3675. Mr. Flesher indicates that
transfer of the rights from the mortgaged property would be a violation of the loan and
security agreement, and he asks that the processing of the transfer be suspended until
concurrence of FmHA is received.

8) Applicant Perkes testified that the water rights proposed to be changed by
application for transfer No. 3675 were used until two years ago when the lands were placed

in a year-to-year federal set-aside program,

MEMORANDUM DECISION AND ORDER - 4




9 Applicant Perkes testified that he owns the water rights to be changed by
transfer No. 3675 and the land to which these rights are appurtenant. The Applicants
testified that they had entered into an agreement allowing the Aikeles to use the water
rights as proposed in transfer No. 3675 on an annual basis with the right to continue on a
year-to-year basis.

10)  The well to which the rights would be transferred has been used for 8 to 10
years. Juel Aikele testified that less than 12.65 cfs can be diverted from the well as
presently constructed.

11)  The Big Lost River Basin is in a fourth consecutive season with much below
average rain and snowfall. As a result, ground water levels have declined throughout the
basin and streamflows have decreased. Information is not currently available to determine
the extent to which the operation of specific wells has had an effect upon the streamflow
and upon ground water levels,

12)  Approval of the application for transfer will not increase the rate or volume
of ground water diverted nor increase the acreage irrigated under existing rights.

13)  The S1/25W1/4, Section 6, T3N, R26E, has been irrigated this season without
~ a valid water right and irrigation has continued following service of the order to cease and
desist.

14)  One or both of the wells from which the water rights are sought to be
transferred have been pumped this season for use on land for which the wells are not an
authorized point of diversion.

CONCLUSION OF LAW
1) Section 42-222, Idaho Code, provides, in part, that:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions,
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right,
and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public
interest as defined in section 42-203A(5), Idaho Code; except
the director shall not approve a change in the of use

| Wﬁlﬁm
r-' NO y 0 1 f&gu
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from agricultural use where such change would significantly
affect the agricultural base of the local area.

2) Approval of application for transfer No. 3675 with appropriate conditions will
not result in injury to other rights.

3) Approval of application for transfer No. 3675 with appropriate conditions will
prevent an enlargement of the original rights.

4) Approval of application for transfer No. 3675 is in the local public interest and
is consistent with the conservation of water in the state of Idaho.

5) Water has been used on the S1/2SW1/4, Section 6, T3N, R26E, without
having a valid water right, and the irrigation of this parcel has continued after receipt of an
order issued by the Director pursuant to Section 42-351, Idaho Code, to cease and desist.

6) Section 42-351(1), Idaho Code, provides that:

If the director of the department of water resources finds, on
the basis of available information, that a person is diverting
water from a natural water course or from a ground water
source without having obtained a valid water right to do so or
is applying water not in conformance with the conditions of a
valid water right, then the director of the department of water
resources may file an action seeking injunctive relief or may
issue an order directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law
or of any existing water right. A cease and desist order may
direct compliance with applicable law and with any existing
water right or may provide a time schedule to bring the
person’s action into compliance with applicable law and with
any existing water right.

7 Section 42-352(1), Idaho Code provides that:

Any person who willfully violates any cease and desist order
issued under chapter 3, title 42, Idaho Code, after the same has
been served on that person shall be snbject to a civil penalty to
be imposed by the director of water resources not to exceed
one hundred dollars ($100) per diversion for each calendar day,
or any part of a calendar day, following service of the cease and
desist order in which the illegal diversion or use of water
occurs. The director of the department of water resources shall
have the authority to file an action in the approps

court to recover said civil penalties. i1 i En

NOV 01 1990

I
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8) The issue of whether a transfer of the subject water rights constitutes a
violation of the loan and security agreement covering the land from which the rights are
being transferred is beyond the authority of the Department to determine. Testimony
indicates that the lease of the water rights associated with transfer application No. 3675 is
on a year-to-year basis. In the event that the FmHA foreclosed on the mortgage, the
Department understands that the water rights, although transferred, would remain part of
the property subject to the mortgage.

9) Because of the year-to-year lease of water, the transfer must be conditioned
to authorize the change in place of use and point of diversion for a similar period.

ORDER

It is therefore ordered that application for transfer No. 3675 be approved and the
same is hereby approved, subject to the following conditions and requirements;

1) Approval is effective until November 1, 1990, unless extended by the director.
Upon expiration of this approval or any extension thereof, the place of use and point of
diversion for water right Nos. 34-7080A, 34-7136 and 34-7169 shall revert to that existing
prior to the approval.

2) During the period of this transfer approval or any extension thereof, the use
of water on the lands originally licensed and the diversion of water from the original points
of diversion under water right Nos. 34-7080A, 34-7136 and 34-7169 is prohibited.

3) Prior to diverting water under this approval, a measuring device shall be
installed and maintained in good working condition as determined by the Department at the
point of injection into the canal and another shall be installed and maintained at the point
of re-diversion from the canal to the lands to be irrigated. The measuring devices shall be
of a type acceptable to the director of the Department.

4) This approval does not constitute an easement or right-of-way across the lands
of another; nor does it authorize the use of any canal, ditch, well or pipeline owned by
another.

5) The rate of diversion from the well located in the SW1/4SW1/4, Section 21,

T4N, R26E shall not exceed 12.43 cfs and ﬁmggﬂtmon from the canal to the
49 cfs,

lands irrigated under this approval shall not excee
. NOV 01 1930
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6)  The rate of diversion under this approval shall not provide more than 0.02 cfs
per acre at the field headgate for the lands actually being irrigated pursuant to this approval
when combined with all other rights used on the same land.

[)] This approval does not authorize the construction, recomstruction, or
modification of any well,

8)  The wells in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E from
which the rights to the diversion of water are transferred shall be rendered inoperable. The
means used by the applicants to render the wells inoperable shall be a method acceptable
to the director of the Department. Thereafter, the wells shall not be made operable again
until the director acknowledges in writing that a valid right exists to divert water from the
wells.

9) The director retains jurisdiction of this matter to extend the expiration date
of this approval upon written notice that the lease has been extended; and upon expiration
. of the approval to order that the rights revert to the points of diversion and places of use
existing prior to the approval of transfer No. 3675.

10)  Approval of this transfer does not constitute the approval of the FmHA or
other entity holding a lien or mortgage on the water rights involved.

11)  Violation of the conditions of this approval shall be cause for the director to
void this approval.

It is further hereby ordered that the Proposed Order Denying Motion for Attorney’s
Fees is adopted and issued as the Final Decision and Order regarding the motion for

attorney’s fees.

DATED this /5% day of £ 2r>gee , 1990,

“KEITH HIGGINS
Director

MICROFHLRED
NOV 01 1990
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this the 22nd day of October 1990, true and correct
copies of the foregoing MEMORANDUM DECISION AND ORDER APPROVING
APPLICATION FOR TRANSFER NO. 3675 AND DENYING ATTORNEY’S FEES was

mailed, postage prepaid to:

Marshall Todd Perkes
Route 1, Box 110
Arco, ID 83213

Gary Slette

Nelson, Rosholt, Robertson,
Tolman & Tucker

Box 1906

Twin Falls, ID 83303-1906

Lewis Rothwell, Chairman

Big Lost River Irrigation Dist.

Box 205
Mackay, ID 83251

Juel and Michael Aikele
Route 1
Moore, ID 83255

Kent Foster

Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

ECK ~
Secretary/Records Manager

MICROFILMED

NOV 01 1990
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of 10 STATE OF IDAHO Transfer No. M
DEPARTMENT OF WATER RESOURCES

AéPLlCATlON FOR TRANSFER OF WATER RIGHT \ﬁo _
PART 1 ﬁ??\o

Name of applicant __1._Todd Perkes, Juel Aikele & Michael Aikele Phone _(208)523-0620

Post Office address _ZHolden, Kidwell, Hahn & Crapo, P,0, Box 50130, Idaho Falls, ID 83405
A. PURPOSE OF TRANSFER
1. B Change point of diversion [] Add diversion point(s) B Change place of use

* Page

O Change nature of use O Change period of use O Other
2. Describe the reason for the proposed changes _Present place of use of Perkes is in a set aside

program; pending application for permit of Aikeles for proposed place of use is involved
in a hopeless morass of litigation. This would provide a method for legal diversion
of the Aikele well.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
{cts/ac-ft) of Use

34-70804 09/23/1974 2.67 Irrigation April 1 to Nov. 1

34-7136 03/26/1976 5.50 Irrigation April 1 to Nov, 1

34-7169 01/06/1977 4.48 Irrigation _April 1 to Nov, 1

to -

2. Total amount of water being transferred _12.63 _ cubic feet per second andfor ___________ acre-feet per annum,
3. Source of water _Groundwater tributary to

4. Point(s) of Diversion;

Lot | % Ya % | Sec.| Twp. | Rge. County Local name for diversion
SW ) SW |21 | 4N, |26E.| Butte Aikele Well

5. Lands irrigated or place of use:-

NE % NW Y SW % SE %

NE%INWY |SWY | SE% I NEWUINWU]|SWHU [ SE% INER|NWY% | SWY| SE% [NEv% |[NWU | SWY | SE®

Totals

Twp. | Rge. | Sec.

W |26 | 6 40 | 40 40 lenl a0l 40l anl 480

NOV oL 1939 ;

Total acres 480
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PART 1

6. General Information;

a. Description of diversion system Well and mmp,

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or

contracts? X Yes Ne. If yas, provide a notarized statement from the holder of the lien, deed of
trust, mortgage or contract agreeing to the proposed changes.

¢. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:
This land is presently in a federal get aside program and is not being irrigated
so_there will be no effect for the duration of the lease agreement between Perkes
and Aikeles.

d. Remarks:
SFE ATTACHMENT "'A'"

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No. —34=7080A/34-7136/34-7160—

And said application is hereby APPROVED , subject 1o the following limitations and conditions:

_3675 AND DEMYING ATTORNEY'S FFES :

Witness my hand this 22nd day of October e ,19 90

= ) S fgr~

CHIEF, WATER ALLOCATION BUREAU /
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gy 3o 10 @ @
o STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right avidenced by:

a. Decrea No. Decreed to
in case of Vs,
dated in county of
b. License No. _34-7080A issued by the idaho Department of Water Resources.
¢. Ciaim No. on file with the ldaho Department of Water Resources,
d. Transter No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A, Check appropriate box below:

Tax Notice O warranty Deed 0O other
3. Source of water _Groundwater tributary to

4. Date or priority _September 23, 1974

5. Water Is used for the following purpose:

amount__2.67 cfs for _Irrigation purposes from . APril 1 1o Nov. 1
{cfs/ac-ft)
amount for purposes from to -
{cfs/ac-#t)
amount for purposes from to
{cfs/ac-it)
6., Total amount of water under right 2.67 cfs cubic feet per second and/or acre-feet per annum.

(But see condition in license.)
7. Point(s) of Diversion:

Lot | % Ya Sec. | Twp.| Rge. County Local name for diversion

Ya
SW MW j 5 } 3N J25E | Butte
SE NW | 5 | 38 J25E | Butte

8, Lands irrigated or place of use:

ﬂ NE % NW Y%, SW % SE %
Twp.| Rge. | Sec. NEu|Nwu|swu | sEx | NEulnwulswu|sEw [NEU]Nw U SwWu ] SEw [NEw INww |sww | BE% Totals
3N | 255 | 11 J40 |40 | 40 |40 ) 160
\ -
¥
) ; Total acres 160

9. Describe any other water rights used for purpose as described above
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10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

_No  tfyes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{if the antire right is to be changed by the applicant, omit part B and C.)

1. amount for purposes from to
{cfs/ac-it}
amount for purposes from to
{cfs/ac-ft)
amount for purposes from to

{cfs/ac-1t)
2. Point(s) of Diversion:

Lot | % [ %4 | Sec.| Twp. | Rge. County Local name for diversion

3. Lands irrigated or place of use:

' NE % NW % SW % SE %
TwP' Rge' Sec. NEW|NWY%]SWUY | SERI NE%I NWX| SWu | SE% [NEU|NWHISWY | SEU INE% [NW% |[SWK | SE% Total.
Total acres
C. DESCRIPTION OF UNCHANGED PORTION QF RIGHT (omit if thera is no change)
1. amount for purposes from to
(cfs/ac-ft)
amount far purposes from to
(cfs/ac-ft) ‘ '
amount for purposes from to
{cts/ac-1t)
2. Point(s} of Diversion:
Lot | % Ya % 1 Sec. | Twp.l Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE % NW Y, SW % SE '
TwP' RQB. SBC. NE%|NWYu]SWU[SEUINER]| NWY|SW%ISEw INELM[NWY | SWYU] SEW [NE“WINWH ISWu | SEY% TO'IG“
44 0 b )
NUV (f1 T30

% | ‘ J Total acres
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

DESCRIPTION OF RIGHT AS RECORDED
. Right evidenced by:;

a. bacrea No. Decreed to
in case of Vs,
dated in county of
b. License No. 34-7136 issued by the ldaho Department of Water Resources.
¢. Cilaim Na. on file with the ldaho Department of Water Resources.
d. Transfer No. which produced this right.

. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

Bl Tax Notice O warranty Deed 0O other
. Source of water _Groundwater tributary to
4. Date or prierity __March 26, 1976

. Water is used for the foliowing purpose:

amount_2.2_cfs for — Ixrigation  purposes from —_April 1 to _Nowv. 1
{cts/ac-ft)
amount for purposes from to
{cis/ac-ft)
amount for purposes from to
{cis/ac-t)
. Total amount of water under right 2.2 cfs  cubicfest per sacond and/or acre-feet per annum.

. Point(s) of Diversion: (But see condition in license.)

Lot Ya Ya Vs | Sec.| Twp. | Rge. County Local name for diversion
swiwd |5 | 3N |25k | Butte
SE{W §5 3N _|25E | Butte

8. TLands irrigated or place of use:

NE % NW Y SW Y SE "%
Twp.} Rge. | Sec. NEuNWY | swul SEx|NER| nww]swu | sEw [NEulnwulswu]sEw [Newinwu]swu | SE% Totals
3N |25E |11 401 401 40| 40 160
3
- ﬂﬁ'\i gy
Jotal acres 160

H . .
9. Describe any bther water rights used for the sifne purpose as described above
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10. To your knowiedge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

No i yes, dascribe

1

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(I the entire right is to be changed by the applicant, omit part B and C.)

1. amount for purposes from to
(cfs/ac-it) ‘
amount for purposes from to
(cfs/ac-it)
amount for purposes from : fo
{cfs/ac-ft)

2. Point(s) of Diversion:

Lot Ya Ya “ |} Sec. | Twp. | Rge, County Local name for divarsion

3. Lands irrigated or place of use:

Twp. | Rge. | sec NE % NW ' SW % SE % Totals
' ge. “Inewlnwu]lswul sEuNEw]Nwwlswu | SEw INEw| Nwu ] swu ] sEn [new I nwulswu t sEw
Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit it there is no change)

1. amount for purposges from to
(cts/ac-ft)
amount for purposes from to
(cfs/ac-ft) Lt
amount for purposes from to

{cfs/ac-ft)
2. Point(s) of Diversion:

Lot | % % Ya | Sec.| Twp. | Roe. County Local name for diversion

3. Lands irrigated or place of use;

NE Y% NW Y SW % SE Y
Twp. . .
P RQB SBC NEVINWY|SWU I SEUINERINWH]|SWY | SEY JNEW] MW | SWU| SEV INEVINwWwISWWm I SEY To“"
i
NV 1940 - -
a " :E; '
¢ - -
L. st J Total acres
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@ STATE OF IDAHO @

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed to

in case of Vs,
' daied in county of
b. License No. _34-7169 issued by the Idaho Department of Water Resources.
¢. Claim No. on file with the idaho Depariment of Water Resources.
d. Transfer No. which produced this right.

2. Attagh a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

Bl Tax Notice O warranty Deed 8 Other
3. Source of water —_Groundwater tributary to
4. Date or priority January 6, 1977

5. Water is used for the following purpose;

amount 4.48 cfs for _Ixrigation purposes from April 1 to Nov. 1
{cfs/ac-1t)
amount for purposes from to
{cis/ac-i} -
amount for purposes from to
(cfs/ac-ft)
8. 'Total amount of water under right ._%4.48 cfs  cubic feet per second and/or acre-feet per annum.

. (But see condition in license.)
7. Point{s) of Diversion:

Lot | W Ya Sec. | Twp. | Rge. County Local name for divarsion

i

Y
SW 1MW 15 3N |25E} Butte
SE 1MW | 5 38 |25E] Butte

B. Lands Irrigated or place of use:

NE % NW Y% SW % SE Y
Twp. | Rge. | Sec. NEulnwulswuseulnew| nwu|swulsEw [NEulnwuiswulsev INEw [uww | swn | sE% Totals
3N |25E | 11 40 1 40 | 40 |40 160
0l '1930# ]
fi,_ e tn - Total acres 160

9. Describe any other water rights used for the same purpose as described above
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PART 2

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

Transfer No. M

No if yes, describe
8. DESCRIPTION OF POARTION OF RIGHT BEING TRANSFERRED
{(#f the entire right is to be changed by the applicant, omit part B and C.)
1. amount far purposes from to
{cts/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
{cis/ac-ft)
2. Point(s) of Diversion:
Lot | % % % | Sec. | Twp. | Rge. County Local name for diversion
3. Landgs irrigated or place of use:
NE % NW % SW % SE %
Twp. | Rge. | Sec. NEwWINWY|swu | sEu]NEw|NWu|swuaes IneulNwulswu] sEw [NEw fnww [swu | 564 Totals
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
1. amount for purposes from to
{cts/ac-1t)
amount for purposes from to
(cfs/ac-it) \
amount for purposes from to
(cfs/ac-ft}
2. Point{s) of Diversion:
Lot | % % % | Sec. | Twp. | Rge. County Local name for divarsion
3. Lands irrigated or place of use:
NE Y% nli swwu SE %
Twp.| Rge. | Sec. NEWIMNWY | SWY% | SE% ﬂm NE%INW% | SWu| SEw [NEw INWY | swn | SE% Totals
H
Qv p1 4 !
f‘ . .
- i P .~

Total acres
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

10
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Page

PART 3

A. Draw a map or stiach a USGS map Indicating the new point(s) of diversion and/or the new place of use for rights described

sjn part 1. Clearly deplct the land by secilon, township and range number.
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PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
(cfsac-f)
1o
to

2. Quantity and quality of return flows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change:

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use
of the original right. The information contalned in this application is true to the bast of my knowledge.

| understand that any wiliful misrepresentations made in this application may resuit in voiding its approval.
{Signature gf Applicant) .
Subscribed and sworn te befors me this ok day of _%W 9 B2

7/
My commission expires _Lédf//? £

(I\iotary Public)
FOR DEPARTMENT USE ONLY
Transfercontains — . pagesand ____________ attachments

Received by . (2 Lt/ Date =/ o-F0 Protest ﬁed by\@éﬂim% -
T

o
Prelim. check by Fee M{ Ll lso s
Recelptad by HOT Date .__ R ~Ae~FC

. * ¥

Published in : Fopies of protest forwarded by

/7
Pub, dates -2 P L2024 v P> Hearing held by Date

Watermaster recommendation requested on .ﬂ@_fif/ Recommended for [ approval [ denial

[

rec'd REP ] by

Copy of transfer sent to lien holder

LIS

#r

S et - =,




ATTACHMENT “A"

The three licenses, 34-7080A, 34-7136 and 34-7169, appear
to show the two wells or points of diversion for these three
rights in T.3N., R.25E., when, in fact, the wells are and
always have been in T.4N., R.26E.
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDAHO

IN THE MATTER OF TRANSFER NO. 3675 ORDER ISSUING
OF WATER RIGHTS 34-70804, 34-7136, PROPOSED MEMORANDUM
-AND 34-7169 DECISION

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by this appointee, Norman.C. Young » who conducted the hearing
or who has read the record in this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Sec. 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701A
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decision as his final decision.

I.
EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.

II.
BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party’s
exceptions are filed with the Director.

B. All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon the
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III.

A. No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party filing
exceptions to the proposed decision and unless that request is
filed with the Director concurrently with the filing of that
party’s exception.

B. If oral arguments have been properly requested by a party
filing exceptions, any other party, upon reascnable notice to the
Director, shall have the right to present oral argument in
response to the exceptions filed.

c. Oral arguments befere the Director on exceptions to the
proposed decision shall be heard at the discretion of the
Director, pursuvant to Idaho Code, Sec. 42-1701A. If oral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arguments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

Iv.
CERTIFICATE QF SERVICE

All exceptions, briefs, requests for oral argument and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in acecordance with Rule 7.2,

V.
FINAL DECISION

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a final
decision adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall be
served on all parties,

Dated this 18th day of September 19 90 .

R. KEITH
Director

HIGG
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 3675 OF ) PROPOSED ORDER
WATER RIGHT NOS. 34-7080A, ) DENYING MOTION
34-7136, and 34-7169 IN THE ) FOR ATTORNEY’S FEES
NAME OF M. TODD PERKES, JUEL )
AIKELE, and MICHAEL AIKELE. )

)

This proceeding is an action before the Department of Water Resources (IDWR) to
transfer the point of diversion and place of use of water right nos. 34-70804, 34-7136 and
34-7169 in the name of M. Todd Perkes, Juel Aikele and Michael Aikele (applicants). The
application for transfer was filed by the applicants and is being processed by IDWR
pursuant to the provisions of L.C. § 42-222. The application was protested by the Big Lost
River Irrigation District and by 138 persons signing a petition delivered to IDWR by Mr.
Lawrence Babcock.

IDWR held a hearing on the protested application for transfer in Arco, Idaho on July
26, 1990. IDWR hearing officer Norman C. Young presided over the hearing. Attorney
Kent W. Foster represented the applicants at the hearing. The protestant irrigation district
was represented by Chairman Lewis Rothwell. Mr. Lawrence Bobcock acted as spokesman
for the signers of the protest petition.

At the hearing, counsel for the applicants moved the hearing officer for an order
requiring the protestants to pay the attorney’s fees incurred by the applicants for
representation at the hearing, alleging that the issues raised by the protestants were

frivolous. The hearing officer took the motion forggtosne

P4 H0%S es under advisement and
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invited briefs to be filed by counsel for the parties. Counsel for protestant Lawrence
Babcock filed a brief in opposition to the applicants’ motion for attorney’s fees on August
6, 1990. Counsel for the applicants subsequently filed a brief in support of the motion for
attorney’s fees,

In support of the motion, applicants assert that the protestants presented no evidence
at the hearing to support any of the five grounds for protest and that the protestants had not
even engaged in any investigative effort to obtain information in support of the allegations
of the protest. The applicants conclude that the apparent reason for the protests is to
harass, cause delay, and cause unnecessary expense to the applicants. The applicants
consequently seek an award of attorney’s fees before IDWR for being compelled to defend
against the alleged unmeritorious and unsupported protests filed in this matter.

Applicants argue that the protests are frivolous and without foundation within the
meaning of Rule 54(e)(1) of the Idaho Rules of Civil Procedure. Applicants state in their
brief that they felt compelled to make a request for attorney’s fees before IDWR so as not
to be deemed to have waived a claim for attorney’s fees in the proceeding before the agency
if and when the case is reviewed by the district court on appeal.

Applicants further cite the case of Stewart v. Dept. of Health & Welfare, 115 Idaho
820, 771 P.2d 41 (1989) as authority for an administrative agency such as IDWR to award
attorney’s fees. The protestants in turn have cited the case of Idaho Power Company v.
Idaho Public Utilities Commission, 102 Idaho 744, 639 P.2d 442 (1981) in support of their
position that IDWR does not have the authority to award attorney’s fees.

The Idaho Power case decided the issue of whether the Idaho Public Utilities
Commission (IPUC) has the authoritkunder state law to award attorney’s fees in a
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proceeding before the Commission in connection with the federal Public Utility Regulatory
Policies Act of 1978 (PURPA). The Court began its analysis citing the general rule that an
administrative agency such as the IPUC or IDWR "has no jurisdiction other than that which
the legislature has specifically granted to it." 102 Idaho at 750. The Court also cited with
approval a second general rule providing that “attorney fees cannot be recovered in an
action unless authorized by statute or by express agreement of the parties.” Id. Finding an
absence of specific statutory authority for the IPUC to award attorney’s fees in the
proceeding before it, the Court held that the Commission lacked such authority. Id. at 751,

The applicants in their supporting brief have not cited any statutory authority
empowering IDWR to award attorney’s fees in a proceeding before it, and the agency is not
aware of any such authority. The applicants rely solely upon the holding in Stewart v. Dept.
of Health & Welfare, supra, to support their motion for an award of attorney’s fees.

The Stewart case began as an action before the Idaho Personnel Commission brought
by two employees of the Idaho State School and Hospital who were dismissed from their
employment. The Personnel Commission ordered the employees reinstated and also
ordered full back pay and the restoration of all employment benefits. In addition, the
Commission stated in its order that the employees should be awarded attorney’s fees in the
action but that the Commission had no authority to make such an award.

The employees thereafter filed an appeal with the district court solely from the
portion of the Commission’s decision denying them costs and attorney’s fees. The district
court affirmed the Commission’s decision, finding no statutory authority for the Commission
to make an award of attorney’s fees. The Supreme Court reversed, relying upon a broad
construction of the language of 1.C. § 12-117 whi$ provisee Eiﬁmem part as follows:

[ H | )
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12-117, Attorney fees, witness fees and expenses awarded in
certain instances.—- (1) In any administrative or civil judicial
proceeding involving as adverse parties a state agency and a
person, the court shall award the person reasonable attorney’s
fees, witness fees and reasonable expenses, if the court finds in
favor of the person and also finds that the state agency acted
without a reasonable basis in fact or law.

The Stewart proceeding before the Personnel Commission came within the purview
of section 12-117 because the administrative action involved as adverse parties a state
agency, i.e., the Department of Health and Welfare, and the two employees discharged
from the State School and Hospital. When these circumstances occur, the statute provides

that "the court shall award the person reasonable attorney’s fees . . . if the court finds in

favor of the person and also finds that the state agency acted without a reasonable basis in
fact or law."

In construing section 12-117, the three-justice majority was torn by the apparent
anomaly presented by the statute which would allow a litigant who lost at the administrative
level but won on appeal to be awarded attorney’s fees by the court, whereas a litigant who
won before the administrative tribunal would not be in a position to be awarded attorney’s
fees. The majority opinion, therefore, in effect interprets the word "court” in 1.C. § 12-117
to mean "court or ad;ninistrative agency.”

Even applying the Stewart court’s broad reading of I.C. § 12-117, IDWR is not
authorized to award attorney’s fees to the applicants in the present proceeding. The
Stewart decision could at most authorize IDWR to award attorney’s fees in a proceeding in
which at least one of the adverse parties is a state agency and the Director determines that

the staie agency acted without a reasonable basis in fact or law. None of the protestants

in the pending matter before IDWR is a state agep@tV gidating of LC. § 12-117.

.
t
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IT IS, THEREFORE, HEREBY ORDERED that the applicant’s motion for an
award of attorney’s fees before IDWR in this proceeding is denied.

7
DATED This /7 ~day of September, 1990.

NORMAN C. YO
Hearing Officer
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this the 18th day of September, 1990, true and
correct copies of each of the foregoing PROPOSED ORDER DENYING MOTION
FOR ATTORNEY’S FEES were mailed, postage prepaid to:

Marshall Todd Perkes Juel and Michael Aikele
Route 1, Box 110 Route 1
Arco, ID 83213 Moore, ID 83255
Gary Slette Kent Foster
Nelson, Rosholt, Robertson, Holden, Kidwell, Hahn & Crapo

Tolman and Tucker Box 50130
Box 1906 Idaho Falls, ID 83405
Twin Falls, ID 83303-1906

Lawrence Babcock

Lewis Rothwell, Chairman Box 66
Big Lost River Irrigation Dist. Moore, ID 83255

Box 205
Mackay, ID 83251
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF 1DAHO

IN THE MATTER OF TRANSFER NO. 3675 ) ORDER ISSUING
OF WATER RIGHTS 34-7080A, 34~7136, ) PROPOSED MEMORANDUM
AND 34-7169 ) DECISION

)

~ R. Keith Higginson, bDirector of the Department of' wWater
Resources, having reviewed the attached propovsed decision prepared
by this appointee, Norman C. Young . who conducted the hearing
or who has read the record in this case, hereby approves the same
aﬁ a proposed decision pursuant to Idaho Code, Sec. 67-5211.

| Each party to these proceedings who appeared at the hearing
is given the opportunity, pursvant to Idaho Code, Sec. 42-1701A
and 67-5211, to file exceptions to the proposed dsciszsion and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decision as his final decision.

I.
EXCEPTIONS

Al To be considered by the Director, exceptions must:

I 1. be received by the Director on or before the 15th day
following the day of service of this Otder and the proposed
decision,

!

v 2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

|

3. be sent to each of the parties who appeared or their
attorneys.
| II.
| BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party’s
exceptions are filed with the Director.

B, All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon the

responding party. ﬁ%g, aHlMEﬂ f
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A, No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party filing
exceptions to the proposed decision and unless that request is
filed with the Director concurrently with the filing of that
party’s exception.
l :

B. If oral argquments have been properly requested by a party
filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right to present oral argument in
response to the exceptions filed.

|

i
cC. Oral arguments before the Director on exceptions to Lhe

proposed decision shall bhe heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-1701A. If oral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for

the arguments of this case., Unless the Director orders otherwise,l

all oral arguments shall be heard in Boise, Idaho.
1v.
CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and other
mitters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedipgs
in accordance with Rule 7.2,

V.
FINAL DECISION

}
Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a £final
decision adopting, modifying or rejecting and replacing the

proposed decision. Copies of the decision and order shall’ be |

served on all parties. ;

Dated this 13th day of August , 19 90,

R, KEITH RIGG
Director
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Transfer No. 3675

of Water Rights 34-7080A, 34-7136,
and 34-7169 in the Names of

M. TODD PERKES, JUEL AIKELE,
and MICHAEL AIKELE and the
Cease and Desist Order issued by the
Department on June 22, 1990

PROPOSED MEMORANDUM
DECISION AND ORDER

St “vanat gt gt et S s g’

On February 14, 1990, M. Todd Perkes, Juel Aikele, and Michael Aikele
("Applicants”) filed application for transfer No. 3675 to change the point of diversion and
place of use of water right Nos. 34-7080A, 34-7136, and 34-7169. Approval of the
application was protested by the Big Lost Irrigation District ("BLID") and by 138 persons
silgm'ng a petition delivered to the Idaho Department of Water Resources ("Department™)
by Mr. Lawrence Babcock,

On June 22, 1990, the Department issued an order to Don A. Aikele, Juel Aikele,
and Michael Aikele to cease and desist irrigation of land within the $1/2 of the SW1/4 of
Section 6, T3N, R26E, BM until a right to do so is obtained or identified. Subsequent
correspondence from Mr. Kent Foster, attorney for the Aikeles, indicated that the order
would not be complied with and requested approval of application for transfer No, 3675
which, if approved, would authorize irrigation of the land that is the subject of the order to
cease and desist. In response, the Department set a combined hearing to consider the
application for transfer and the cease and desist order.

The hearing was held on July 26, 1990, in Arco, Idaho. The Applicants and
recipients of the order to cease and desist were represented by Mr. Kent Foster. Protestant
I . Mr. Lawrence Babcock acted as

H-IHEBS injattendance were given
f .
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BLID was represented by Chairman Lewig R

spokesman for the protest petition signers. g ¢
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the opportunity to ask questions and present testimony. At the hearing, Mr. Foster entered
a motion seeking a ruling from the Department to require the protestants to pay attorney
costs of the Applicants alleging that the issues raised by the protestants were frivolous and
without merit. This issue was bifurcated from the other issues allowing a schedule to be
entered for briefing the issue of payment of attorney costs, while allowing the record to be
closed concerning the other issues of the hearing.

The hearing officer, having heard the testimony and having reviewed the exhibits, the
hearing record and applicable law, proposes the following findings of fact, conclusions of
Iai*w, and order:

FINDINGS OF FACT

1) The rights proposed to be changed by application for transfer No. 3675 are
récorded with the department as follows:

License No. 34-7080A authorizes the diversion of 2.67 cubic feet per second‘ ("cfs")
of ground water from wells located in the SW1/4NW1/4, SE1/4NW1/4, Section S, T3N,
R25E for the irrigation of 160 acres located in the NE1/4 of Section 11, T3N, R25E. The
priority date is September 23, 1974.

License No. 34-7136 authorizes the diversion of 5.50 cfs of ground water from the
same wells listed for right No. 34-7080A for the irrigation of 160 acres in the NW1/4 of
Section 11, T3N, R25E. The priority date is March 26, 1976.

License No. 34-7169 authorizes the diversion of 4.48 cfs of ground water from the
same wells as the above listed two rights for the irrigation of 160 acres in the ISE1/4 of
Section 11, T3N, R25E. The priority date is January 6, 1977.

Each of the licenses is conditioned that when combined with the other two rights it
"shall not provide more than 12.43 cfs at the points of diversion and shall not exceed 8.49
cfs at the point of re-diversion located within the SE1/4NE1/4, Section 11, T3N, R25E."
Each of the licenses also has the following condition:

This right in no way grants any right-of-way or easement across the land of

T MICROFLNED
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Licenses 34-7136 and 34-7080A have the following condition:

This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

License 34-7169 is conditioned as follows:

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the lands

identified above.

2) Applicant Perkes testified that the actual location of the point of diversion for
ea;tch of the licenses is in the SW1/4NW1/4, SE1/4NW1/4, Section S, T4N, R26E, anq that
the location has not been changed from that existing prior to issuance of the licenses.
Licensing field examinations in the records of the department agree with the testimony.

| 3) Application for transfer No. 3675 proposes to change the location of the point
of diversion of each of the licenses to the SW1/45W1/4, Section 21, T4N, R26E, a location
approximately 3 miles south and 1 mile east of the present actual point of diversion. The
application proposes to divert 12.65 cfs for the irrigation of 480 acres in the 51/2N1/2, §1/2,
Section 6, T3N, R26E. The new place of use is approximately 1/2 mile north and 1 and 1/2
mile east of the present place of use for the licenses.

i 4) Notice of application for transfer No. 3675 was advertised in the Arco
Advertiser and the Challis Messenger on April 19 and 26, 1990. The protests of BLID and
the signed petition were timely received prior to the protest date of May 7, 1990.

| 5) The following issues were raised concerning application for transfer No. 3675:

-Whether other rights will be injured by the change.
-Whether the change will result in an enlargement in use of the rights.
-Whether the change is in the local public interest.

-Whether the change is consistent with the conservation of water resources in the
state of Idaho.

-Whether the rights sought to be changed have been confirmed by license and can
be changed under Section 42-222, Idaho Code.

ViROFILMED
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! 6) The following issues were raised concerning the cease and desist order:
-Has the $1/2SW1/4, Section 6, T3N, R26E been irrigated this season without a
valid water right?

-Have the Aikele’s continued to irrigate the $1/25W1/4, Section 6, T3N, R26E
after service of the order to cease and desist?

-Should the Department seek enforcement of the order to cease and desist?
-Is the proper forum for considering the order the district court?

7)  The hearing officer included in the hearing record a letter submitted by David
A. Flesher, Acting County Supervisor of Farmers Home Administration, USDA, indicating
FmHA holds a lien on the water rights of transfer No. 3675, Mr, Flesher indicates that
transfer of the rights from the mortgaged property would be a violation of the loan and
security agreement, and he asks that the processing of the transfer be suspended until
concurrence of FmHA is received.

8) Applicant Perkes testified that the water rights proposed to be changed by
application for transfer No. 3675 were used until two years ago when the lands were placed
in a year-to-year federal set-aside program,

| 9 Applicant Perkes testified that he owns the water rights to be changed by
transfer No. 3675 and the land to which these rights are appurtenant. The Applicants
testified that they had entered into an agreement allowing the Aikeles to use the water
rights as proposed in transfer No. 3675 on an annual basis with the right to continue on a
year-to-year basis,

10)  The well to which the rights would be transferred has been used for 8 to 10
yéars. Juel Aikele testified that less than 12.65 cfs can be diverted from the well as
presently constructed.

‘l 11)  The Big Lost River Basin is in a fourth consecutive season with much below
average rain and snowfall. As a result, ground water levels have declined throughout the
basin and streamflows have decreased. Information is not currently available to determine

the extent to which the operation of specific wells has had an effect upon the streamflow
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alid upon ground water levels.
12)  Approval of the application for transfer will not increase the rate or volume
of ground water diverted nor increase the acreage irrigated under existing rights.
13) The 81/25W1/4, Section 6, T3N, R26E, has been irrigated this season without
a valid water right and irrigation has continued following service of the order to cease and
d isist.
T 14)  One or both of the wells from which the water rights are sought to be
transferred have been pumped this season for use on land for which the wells are not an
al}lthorized point of diversion,
CONCLUSION OF LAW
1) Section 42-222, Idaho Code, provides, in part, that:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions,
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right,
and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public
interest as defined in section 42-203A(5), Idaho Code; except
the director shall not approve a change in the nature of use '
from agricultural use where such change would significantly
affect the agricultural base of the local area."

2) Approval of application for transfer No. 3675 with appropriate conditions will
not result in injury to other rights.

3) Approval of application for transfer No. 3675 with appropriate conditions will
prevent an enlargement of the original rights.

| 4) Approval of application for transfer No. 3675 is in the local public interest and

is consistent with the conservation of water in the state of Idaho.

5) Water has been used on the S1/2SW1/4, Section 6, T3N, R26E, without
having a valid water right, and the irrigation of this parcel has continued after receipt of an
order issued by the Director pursuant to Section 42-351, Idaho Code, to cease and desist.

6) Section 42-351(1), Idaho Code, provides that:
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If the director of the department of water resources finds, on
the basis of available information, that a person is diverting
water from a natural water course or from a ground water
source without having obtained a valid water right to do so or
is applying water not in conformance with the conditions of a
valid water right, then the director of the department of water
resources may file an action seeking injunctive relief or may
issue an order directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law
or of any existing water right. A cease and desist order may
direct compliance with applicable law and with any existing
water right or may provide a time schedule to bring the
person’s action into compliance with applicable law and with
! any existing water right.

7 Section 42-352(1), Idaho Code provides that:

' Any person who willfully violates any cease and desist order

issued under chapter 3, title 42, Idaho Code, after the same has

been served on that person shall be subject to a civil penalty to

be imposed by the director of water resources not to exceed

r one hundred dollars ($100) per diversion for each calendar day,
or any part of a calendar day, following service of the cease and
desist order in which the illegal diversion or use of water
occurs. The director of the department of water resources shall
have the authority to file an action in the appropriate district
court to recover said civil penalties.

i 8) The issue of whether a transfer of the subject water rights constitutes a
olation of the loan and security agreement covering the land from which the rights are
being transferred is beyond the authority of the Department to determine. Testimony
i&dicates that the lease of the water rights associated with transfer application No. 3675 is
on a year-to-year basis. In the event that the FmHA foreclosed on the mortgage, the
Department understands that the water rights, although transferred, would remain part of
the property subject to the mortgage.

9 Because of the year-to-year lease of water, the transfer must be conditioned

to authorize the change in place of use and point of diversion for a similar period.
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ORDER

It is therefore ordered that application for transfer No. 3675 be approved and the
same is hereby approved, subject to the following conditions and requirements:

1) Approval is effective until November 1, 1990, unless extended by the director.
Upon expiration of this approval or any extension thereof, the place of use and point of
diversion for water right Nos. 34-7080A, 34-7136 and 34-7169 shall revert to that existing
prior to the approval,

2) During the period of this transfer approval or any extension thereof, the use
of water on the lands originally licensed and the diversion of water from the original points
of diversion under water right Nos. 34-7080A, 34-7136 and 34-7169 is prohibited.

3) Prior to diverting water under this approval, a measuring device shall be
installed and maintained in good working condition as determined by the Department at the
point of injection into the canal and another shall be installed and maintained at the point
of re-diversion from the canal to the lands to be irrigated. The measuring devices shall be
of a type acceptable to the director of the Department.

4) This approval does not constitute an easement or right-of-way across the lands
of another; nor does it authorize the use of any canal, ditch, well or pipeline owned by
arliother.

5) The rate of diversion from the well located in the SW1/45W1/4, Section 21,
T4N, R26E shall not exceed 12.43 cfs and the rate of re-diversion from the canal to the
lands irrigated under this approval shall not exceed 8.49 cfs.
| 6) The rate of diversion under this approval shall not provide more than 0.02 cfs
per acre at the field headgate for the lands actually being irrigated pursuant to this approval
when combined with all other rights used on the same land.

7)  This approval does not authorize the construction, reconstruction, or
modification of any well.
| 8) The wells in the SW1/4NW1/4, SE1/4ANW1/4, Section 5, T4N, R26E from

!

wrich the rights to the diversion of water are trarfy

\pes) mmmered inoperable. The

f
§
f
;

| , NOV 01 193¢
PROPOSED MEMORANDUM i
DECISION AND ORDER -7 ! o7
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means used by the applicants to render the wells inoperable shall be a method acceptable

to the director of the Department. Thereafter, the wells shall not be made operable again

uf‘ltil the director acknowledges in writing that a valid right exists to divert water from the

wells.

9 Applicants Juel Aikele and Michael Aikele shali pay into the enforcement
fund of the Department a penalty of $100 per day for each day that the well in the
SW1/4SW1/4 Section 21, T4N, R26E was operated after receipt of the cease and desist
oner and prior to the date of the hearing on July 26, 1990. Unless the applicants provide
documentation to show otherwise the penalty will be based upon continuous pumping during
the period. This transfer approval shall become void unless the penalty due is paid to the
D!epartment by August 31, 1990.

10)  The director retains jurisdiction of this matter to extend the expiration date
of this approval upon written notice that the lease has been extended; and upon expiration
of the approval to order that the rights revert to the points of diversion and places of use
existing prior to the approval of transfer No. 3675.

11)  Approval of this transfer does not constitute the approval of the FmHA or
other entity holding a lien or mortgage on the water rights involved.

12)  Violation of the conditions of this approval shall be cause for the director to
void this approval.

DATED this_ 7 ¢ day of August, 1990.

Vo © ) eanns

NORMAN C. YOUNﬁ
Hearing Officer

MICROFILMED

PROPOSED MEMORANDUM | NOVoligg |
DECISION AND ORDER - §
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CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this the 13th day of August,
1990, true and correct copies of the foregoing ORDER ISSUING
PROPOSED DECISION and PROPOSED MEMORANDUM DECISION AND ORDER, were

mailed, postage prepaid to:

Marshall Todd Perkes
Route 1, Box 110
Arco, ID 83213

Gary Slette

Nelson, Rosholt, Robertson,
Tolman and Tucker

Box 1906

Twin Falls, ID 83303-1906

Lewis Rothwell, Chairman

Big Lost River Irrigation Dist.

Box 205
Mackay, ID 83251

Juel and Michael Aikele
Route 1
Moore, ID 83255

Kent Foster

Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

LECE

RO/

Secretary/Records Managet
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" AFFIDAVIT OF PUBLICATION
State of Idaho, County of Custer, ss:

I, fMarqgaret Pa,’/c’s . Publisher of
the ChallisUMessenger. a weekly newspaper,
published at Challis, Idaho, do solemnly swear
that the notice hereto attached and made a part
hereof, was published in the regular and entire
issue of the Challis Messenger for __ =~
consecutive weeks, commencing with the issue
dated ij_ 19_79_ and ending with the
issue dated ,ﬁ_ﬂf 2% 1990

WPM%

STATE OF IDAHO

»
Water Resouscag

COUNTY OF CUSTER

On this __.:?_2__ day of _4"_;;44‘&_’ __in

the year of 26 _, before me, a Notary Public,

personally appeared /('/dr@d ret /%r/(f

known or identified to me to be the person whose
name subscribed to the within instrument, and
being by me first duly swern, declared that the
statements therein aretrue, and acknowledged to
me that he executed the same. f’

S%LA/%

Ragad,
Notary Public for Idahe NO
Residing at ' {

My commission expires: _141.’.2&2._ r:
i . ; ' :
£

frem
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AFFIDAVIT OF PUBLICATION I

7]

{ Sa i atl Raosouices
[-] el Ot g atet 4
: Co ug#h beo C’AD pui’.astam District Offica

of the Arco Advertiser, a weekly newspaper of
general circutation, published weekly at Arco, Idaho,
since March, 1908, do solemnly swear that a copy of
this notice, per chpping attached, was published
weekly in the regular and entre 1ssue of sad
newspaper, and not in any supplement thereof,

for 9\ consecutive weeks, commencing with

the 1ssue dated /O‘PJZC‘«{ / ?), /D

and ending with the issue dated
/‘j/;((.%{ 26, /97¢

(7 ttoe, LB foeee.

STATE OF IDAHO

COUNTY OF BUTTE

on this 9\7 day of %}"9“: ,

in the year of (? 70 hefore me, a Notary Public,

personally appeared

Co [(ée-»t/'— é?q,é?cleb Q_h

known ot identfied to me to be the person whose
name subscnbed to the within instrument, and being
by me first duly sworn, declared that the statements
theres are true, and acknowledged to me that he
executed the same

P

Motary Public for idaho

Restding at f?’*‘c:. o L 0.
My COMMISSION BXpIres { ;2"" ! 7 "(‘?/

s

MiCRSFILMED

NOV 01 1yy0

r—n—p-._ [
.
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State of Idaho

Department of Water Resources

WATER RIGHT LICENSE

License of Water Right No. _ 34-7136 Priority _March 26, 1976  Amount 5.50 cfs

THIS IS TO CERTIFY, that _ Marshal Todd Perkes

of Arco, Idaho , has complied with the terms and conditions of Permit

No._34-7136 sssued pursuant to Application for Pernut dated _March 26, 1976

and has submitted proof to the Department of Water Resources on __February 13, 1979

that he has applied water to a beneficial use; an examination by the Department indicates that the works have a

capacity for the diversion of __ 12.43 cfs of water from @ groundwater source

L

tnibutary to , and that the permut holder has applied to a beneficial use and

estabhished a right to use water as follows.

Beneficial Use ¢ Périod of Use Rate of Diversion Annual Volume

:fﬁﬁu4i§ 50 ofsand 480.0 acre feet

Irrigation from Aprii-l to November 17

y
v

) o
S,
from . 0 \

from to
{both dates inclusive)

Subject, however, to the conditron that no more than _5.50 c¢fs of wﬁ‘se\i'be
s

that the amount of water so diverted and to which such right is entitled and domfu
By, ™
aforementioned and is Mmited to the amount which can actually be beneficially uSed
[

480.0 acre feet per year, smd waters 16 be diverted within the SWigNW,

B
Twp. 3N, Rge. 25E mn the County of BUt%é

Description and locgtion of place of use:

ﬁ NE&

Twp. | Range Sec.
i uwénwm SWik

3N | 256 | 11 1IN 160

Totals

Total number of acres wrrigated 160

This right when combined with Rights 34-7169 and 34-7080A shall not exceed
12.43 cfs at the points of diversion and shall not exceed 8.49 cfs at the point
of rediversion located within the SELNEY, Section 11, Twp. 3N, Rge. 25E.
This right in no way grants any right-of-way or easement across the land of
another.
This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

NOTE: Modifications to or variance from this license must be made within the limits of Section 42-222, Idaho

Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.
The right to the use of the water hereby confirmed is restricted and appurtenant to the lands or place of use
herein described, as provided by the laws of Idaho,
. 7H
Witness the seal and signature of the Director, affixed at Boise, Idaho, this 8 7 day of
Septemher ,19 82
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21 | . . Ident. No. 34-7136

Form
- 2/30 T TN
[ﬂ IF :J‘* ‘“ Ty H]J
STATE OF IDAHO n' ' t
. MG 23 982
APPLICATION FOR AMENDMENT OF A PERMITF.e it
To change the point of diversion and/or the place of use.
Comesnow  Marshal Todd Perkes Phone
of {address) Route #1, Box 110, Arco, Idaho 83213 , and represents to the

Director of the |daho Department of Water Resources:

No.

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of idaho

34-7136 , and requests that the permit and permit map be changed as follows:
Point of diversion: _ SW % NW %, Section __ 5 , Township _ 3N , Range __25E  B.M,,
County of  Butte . Other points of diversion.
SELNWY, Sec. 5, Twp. 3N, Rge. 25E
Period and nature of use* (irrigation, domestic, stockwatering, industrial, etc.)

Amount _9.90 for irrigation purposes from 4/1 to 11/1 {both dates inclusive)
{cfs Qe Xge XDEX KM MK
Amount _for purposes from to (both dates inclusive)
{cfs or acre feet per annum)
Amount for purposes from to {both dates inclusive)

{cfs or acre feet per agnnum)

Amount for purposes from to (both dates inclusive)
{cfs or acre feet per annum)

3.  Place of use or land to be irrigated:
NO CHANGE
NE% NW3 SWih SE%
TWP | RGE SEC TOTALS
NEY% [Nw swi) se Inevnwi] swi [sew I nednwJswie] sev  nev | nwi] swi|sex
Total number of acres to be irrigated =
4. a. Who owns the property at the point of diversion?

b. Who owns the land to be irrigated or the place of use?

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing:




Complete the following map by showing land and point of diversion as proposed by this amendment.

Show 40-acre subdivisions, townships, ranges and ditches. NOT NECESSARY
————
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Scaln: 2 inches egusl 1 mile,

That no one will be injured by such change, and that such change will be made at permit holder’s own risk.

Signed at ,ﬂﬂ’c Llip o , this /& day of% 19 5
22l T e l

/f { ﬁi.ﬁ‘
{Signature)

FOR DEPARTMENT USE ONLY

Al

— . N LE .
Preliminary check by j@)&f Fee = $20.00 Receipted by _, ﬁ‘ Date  <- .o+ . R
Publication prepared by Q{ B Date Published in
Publication dates
ACTION OF THE DEPARTMENT OF WATER RESOURCES
1, A. KENNETH DUNN , of the Department of Water Resources hereby
APPROYE the above Application for Amendment of Permit No. 34-7136.

_— -

Witness my hand this €=/ day of SE_ptembe?. 19 82

Lo Cg
Acting for the Director K /
" s

-~ ? . .
-
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identification No

34 7136

Application No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT APPROVE!

To Appropriate the Public Waters of the State of Idaho
(TYPE OR PRINT IN INK)

Name of applicant ___ Marshal Todd Perkes ~_ Phone _ 527-3157

post office address Rt. #1, sox 113B, /rco, Idaho 83213 B o

Source of water supply __ground water . . which s a tributary of — _

a location of point of diversion 1s S Y of  NW % of Section_ 2 Townsh:p;in_
Range 26E . pm Butte County; additional points of diversion if any. __

b If water i1s not consumed, it will be discharged into atapontin_____ %
of Va of Section __ _Township Range B M ‘

Water will be used for the following purposes,

Amount__ 5.5 for irrigation purpose from__ Apr. 1 to.___ Nov. T _(both dates inclusive)

Amount - ac:‘;freer e purpose from to {both dates inclusive) F

Amoun’r_ujj:c\r‘:rm P purpose from to {both dates inclusive)

1cfs or acre feet per annumi

- Total quantity to be appropriated

a 5.5 cubic feet per second and/or

b acre feet per annum,

. Proposed chiverting works

a Description of ditches, flumes, pumps, headgates, etc _Well, 250 HP pump, open canal, 200 HP

_relift pump out of canal to sprinkler system

b Height of storage dam _ feet, achive reservoir capacity acre feet, total reservoir

capacity_ __ acre feet, materials used In storage dam
Period of year during which storage will occur to - inclusive
(Mo Day) Mo Day)
¢ Proposed well diameter 1520 inches, proposed depth of well 5. 300 feer

a Time required for the completion of the works and application of the water to the proposed beneficial use
5.5 years

L Estimated construction cost 1s $200,000,00

Description of proposed uses

a If water 15 not for yrrigation.

(1} Give the place of use of water Ya of Ya of Section____ Township
RPange B M
(2) Amount of power to be generated hp under___ feet of head

(3: List number of each kind of livestock to be watered

(4) Name of municipality to be served

supplied with domestic water

{5y 1f water 15 to be used for other purposes describe




boif water s for rrigation, indicate acreage in each subdivision in the tabulation below

NET 4 NW13 SWig SE' 4
TWEF RANGE SEC o i I N TOTALS
NE'a |NW!a| 5W1la| SEVG] NET4 NWT4| SWiaj SEVa | NETL [ NWla SWI, SElqf NEla NW4l SWls! SE1,

— -—r T == =

3N 256 | 11 140 140 40 |40 140 140 |40 40 . | 320

\
i

Total number of acres to be irngated 320
Permit No. 34-7080(part)

¢ Describe any other water rights used for the same purposes as described sbove.

Rodney Pearson

9 a. Who owns the property at the point of diversion

Applicant

b. Who owns the land to be irrigated or place of use
¢. If the property 1s owned by a person other than the applcant, describe the arrangement enabling the
Applicant has an easement _for drilling site.

applicant to make this filing

10 Remarks ___This permit will be supplerental to the NE%, Sec. 11, T. 4il, R. 26E, under
Permit No. 34-7080. There is a 30% ditch transportation loss figured into the total

amount of 5.5 e¢.f.s.. 3.2 ¢c.f.s. for the M, and 0.53 c.f.s. ~upplemental to the NEY%,
Sec. 11, T. 3N, R. 25E ]




Map of proposed project show dearly the proposed point of diversion, place of use, sechon number, township

and range number

11
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BE IT KNOWN that the undersigned hereby makes apphcation for permit to appropriate the public

waters of the State of Idaho as herein set forth.

5 (24,

(Applica



Proposed Prionty_..3=-26=76.
Received bw# Date -5/2.6 f’?ﬁ]"me 4£:308P

Preliminary check by hdFee $ WA o

Receipted byﬂ Date___.;,/% /76 # [S70F
Publicstion prepared by_@_ Date _ AA2-76

Published 1n (Z4iin (L¥rsedinee)

Publication dates _liiyéq J_“_i:f Ly /5, /?7.;'4?__”,“_

Publication approved “zxg. Date_J-// - /&

Prigrity reduced fo______ Reason

Protests filed by

Copies of protests forwarded by

Hearing held by Date
Recommended for approval denial bMQ:L

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This 1s to certify that | have examined Application for Permut to appropriate the public waters of the State of
idaho No _ 34-7136 _ , and sard application is hereby__ APPROVED

1. Approval of said application 1s subject to the following hmitations and conditions:

a SUBJECT TO ALL PRIOR WATER RIGHTS,
b. Proof of construction of works and application of water to beneficral use shall be submitted t'm or
before May 1 ,1981 "
¢ Other.___1. A measuring device of a type approved by the Director shall be
permanently installed and maintained as part of the diverting works.
2. Thé issuance of this permit in no way grants any right-of-way
or_easement across the land of another person.

2 Denual of said application 1s for the following reasons:

Witness my hand this day of May 19_76
Y
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Affidavit of Publication

Arco Advm'txser a weekly newspaper of genera]
circulation, published weelly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereod,

for ... consecutive weeks, commencing with

the issue dated ... AR Aok
and ending with the issue dated W,@’/ 7 é

cﬁ%/ ..................................

Subscribed and sworn to before me this

Residerice: Arco, Idaho,

My commission ;.xpires N -.57/ /, IPQ’

MAY 11 {376

Depasiment of . Lier Resources
Eastern District Offic#




MEMORANDUM

TO: Files 34-7136 and 34-7169
FROM: sharla
DATE: July 17, 1992

RE: Trans. No. 3812

See file 34-7080 for all correspondence regarding the above
referenced transfer.

MICRAFILMED |

JUL 291982



LAW OFFICES
HOLDEN, KIDWELL, HAHM & CRAPO
FAED J. HAHN WEST ONE BANK BUILDING ARTHUR W HOLDEN (1877-1967)
ROBERT E. FARMAM oAro e, BOX 80130 AOTERRY L CRARD (192010621
WILLIAM D. FALER HO FALLS, IDAHO 83405

WILLIAM § MOLDEN (1907-1988)

REBIV

STEPHEN E. MARTIN e ——
CHARLES A. HOMER TELEPHONE (208) 523-0620

GARY L. MEIKLE
T
MICHAEL D, GRAPO ELEFAX (208) 523-9518

GAYLE A SORENSON
DONALD L, HARRIS
RANDALL B, REED

SO Shvons January 15, 1991 @
ROBERTM FOLLEYT .JAN 1 ? 1991 h
Departmant of Welnr Resyurcas

Norm C. Young, Administrator
Resources Administration Division
IDAHO DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Dear Mr., ¥Young:

We have recently prepared and filed a number of documents
with IDWR regarding water rights for lands owned by Juel, Don
and Herman Aikele. Copies of the documents as filed are
enclosed with this letter for your information, and this letter
is written as an explanation so you will understand how we
think they all relate,

You will recall that one of the reasons no water rights
were claimed on the 81/2 of the 81/2 of Section 6, Township 3
North, Range 26 East, and the SW1/4 of the SW1/4 of Section 5
of the same township and range was because the record owner of
this land was Mike Aikele and the status with respect to the
mortgagee had never been settled. That has now been resolved
with the mortgagee and Juel Aikele will take over Mike's
interests in this land, as well as the land Mike formerly owned
in Section 25 of Township 4 North, Range 25 East, and Section 1
of Township 3 North, Range 25 East.

Also, Quitclaim Deeds have now been exchanged between Mike -
and Don and between Mike and Herman and from Mike to Juel so
that the land each is actually farming will also be titled in
the correct name,

All of this permits us now to revise the SRBA claims to
more accurately reflect actual practices over the past several
years. We have enclosed a map which shows approximately how
these irrigation practices have occurred for several years near
the south portion of Section 6 and the n h portion of Sections

7 and 8 in Township 3 North, Range 26 E .ﬂm;”lﬁxi_ in yellow

uﬂﬂ_ga,lmw



Norm C. Young, Administrator
January 15, 1991
Page 2

is that which has been irrigated by Mike and Juel with water
under Juel's rights. The legal ownership of this land will now
all be in Juel. The land in pink is that which has been
irrigated by and is now owned by Don, and the land in blue is
that which has been irrigated and is now owned by Herman.

We have also prepared and filed a new application for
transfer of Water Rights Nos. 34-7080A, 34-7136, and 34-7169 of
Todd Perkes. This new application also tries to take into
account more nearly what occurred last year, and what is
anticipated next year. As you know, many of the wells are not
producing up to capacity. Juel's well in Section 21 of Township
4 North, Range 26 East pumped an average of about 8.5 cfs last
summer instead of the 12.0 c¢fs it formerly did. Mike's wells
{now Juel‘'s) in Sections 5 and 8 of Township 4 North, Range 26
East which supply the land in Section 25 of Township 4 North,
Range 25 East and Section 1 of Township 3 North, Range 25 East
were also down by about 4.0 cfs and that is the reason the used
pump had been installed in one of Todd's wells also in Section 5
of Township 4 North, Range 26 East. It is expected that
operations in 1991 will need to be very similar so this
application for transfer attempts to provide for this situation.

We have filed the application for transfer earlier this time
and are hopeful that it can be processed in advance of the 1291
irrigation season.

1f any of this is unclear, or if you have any suggestions,
we would welcome your gquestions or comments.

Yours very truly,

AR

Kent W. Foster

#3B40.00/81s

Enclosure

Aamﬂﬂ;’lMEn )

JUL 29 1992 [
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State of I!ho .

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Ydaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

October 22, 1990

Kent Foster

Holden, Kidwell, Hahn & Crapo
P. 0. Box 50130

Idaho Falls, ID 83405

Dear Mr. Foster:

Re: Application for Transfer No. 3675 of Water Right Nos. 34-7080a,
34-7136 and 34-7169 in the names of M. Todd Perkes, Juel Aikele
and Michael Aikele

Enclosed is a copy of the approved Application for Transfer of Water

Right Nos. 34-7080A, 34-7136 and 34-7169 along with a copy of the

Memorandum Decision and Order Approving Transfer No., 3675 and Denying

Attorney’s Fees.

Any person who does not agree with the decision of the department may

request a rehearing before the Director within 20 days, or may appeal

directly to the district court within 30 days of the date the decision
is mailed.

If you have any questions concerning this matter, please feel free to

contact this office.
;rely,
L. GLEN SAXTON, Chief
Water Allocation Bureau

MisoatILMED

NOV 1 juap [

Enclosures

c w/enc.: M. Todd Perkes
Gary Slette
Lewis Rothwell
Juel and Michael Aikele
Lawrence Babcock
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STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES
TRANSFER ANALYSIS SHEET

nimiaL reviewsy: £ e 1 ko ’

1.  Right number 4~ 705’0%176(.,{ ZI_éprlicant AM%MM

2. Typeofright: O Decree E/License 00 Claim

rm 222a
78

3. Purpose of transfer: aﬁwange point of diversion O Add diversion point(s) E‘Jﬁmnge place of use

O Other

4, Check:

a. Arce D/@v M\t P/P@e Mf use
. }24 iption of original point of diversion.

b
Description of original place of use.

5.  Amount of Jand &/or water transferred:
Ail of right.

a.
b. /a{ f right (NOTE! Part B should be filled in only if part of the right is owned by the applicant).

C.

e Check description of point(s} of diversion.
d. O Check description of place of use.
e. O Check map (shows p.d. and p.u. after transfer).
f. @/C;;ck for correct signature, notarization, and fee.
~ g. [ Check proof of ownership of right &/or land from which water is transferred.

h. Bﬁeck for expansion in use of right. Comments

i, O Check for existing water rights from same source, on land water is being transferred to.

Right number(s)

j. O Isuse within a Watermaster District? E/Y:as O No

If yes, what district? 3 "{' J\oﬁ
v/
FINAL PROCESSING REVIEWBY:

1. Watermaster recommendation requested on /) l) ’93% Received on jﬁ/ - @
2. lIstransfer published correctly? m’{es O No

r

3. Protest received? Yes O No
RECOMMENDED ACTION

1. O Approve

2. O Deny

3. Conditions*

4. By Date

* All uses within Watermaster Districts require special conditions. Qﬁ?\\



MEMORANDUM

TO: Paul Meyer

FROM: L. Glen Saxton M

RE: MIKE AIKELE WELL - SWSW, Sec. 21, Twp. 4N, Rge. 26E

DATE: August 17, 1990

This memo is in response to your memo dated August 10, 1990,

You are correct that the database does not show a well in the above
referenced legal description for Mike Aikele. The well, however, has been
identified for potential use on Application for Transfer No. 3675 of Water Right
No. 34-7080 34-7136 and 34-7196. This transfer was protested.

on July 26, 1990, the department conducted a hearing in this matter. The
proposed decision in this matter was signed on August 9, 1990 and mailed about
the 13th of August 1990,

At this point, the proposed decision should be allowved to run its course
without other actions associated with the use such as orders to show cause and
g0 on.

I appreciate your vork in identifying wells such as this for potential
action associated vith continued use. Keep up the good work.

MIGkuHLMED
NOV ¢1 1990 ?
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Gary D, Slette

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

P. 0. Box 19%06

Twin Falls, Idaho 83303-1906

Telephone: (208) 734-0700

0608B/mw/08-02-90 Department of Water Resourcas

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

* * * * % % % * * *

In Re: Transfer No. 3675 ) BRIEF IN QPPOSITION
pertaining to IDWR Water Rights ) TO APPLICANTS' MOTION
)
)

Nos. 34-7080A, 34-7136 and 34-7169 FOR ATTORNEY FEES

FACTS

The Applicants ("Applicanta™) in this matter are the
owners of the above-numbered water rights, and in this
proceeding they have sought to transfer the place of use of
those water rights, Lawrence Babcock ("Babcock™) and more than
100 other individuals {the "Protestants") ©protested the

Applicants’ proposed changes pursuant to Idaho Code

§42-222(1), At the hearing of this matter conducted on July
26, Babcock acted as the lead spokesperson for the Protestants,
and the Applicants were represented by their attorney, Kent
Foster ("Foster"). By most accounts, the decorum of the
hearing deteriorated decidedly from the outset, and heated

exchanges occurred between Babcock and Foster, That exchange

-

."}’l "‘s‘i"‘. # r“i. [
culminated in Foster's making a&jWﬁmEﬂ to the hearing

officer for an award of attorney's ﬁﬁ%ﬁlfqgaﬁvor of his clients
)

[T

z

BRIEF IN OPPOSITION TO APPLICANTS' MOTION FOR 'A'Ij'r_ci NEY FEES - 1
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and against Babcock, allegedly because of Babcock's and the
Protestants' filing of a "frivolous protest,” The hearing
officer afforded Babcock's counsel ten (10) days within which
to respond to the oral motion, after which time the Applicants
have been permitted a similar ten-day response period.

ARGUMENT

It is unfortunate that an ad hominem argument evolved

in the context of an administrative hearing conducted with
regard to the protest of a water right. Quite obviously, the
Applicants disliked the notion that protests were filed with
regard to their respective proposed transfers. However, in
discussing the notice requirement for such an application,

Idaho Code §42-222(1) states:

Such notice shall advise that anyone who
desires to protest the proposed change shall file
notice of protests with the Department within ten
(10) days of the 1last date of publication.
{Emphasis added.)

Babcock and his fellow Protestants were well within
their 1legal rights to file a protest to the transfer
applications, and to have the matter heard by the Department
pursuant to relevant statutes and rules.

Applicants' counsel has singled out Babcock to be the
unwitting recipient of the frustration of the Applicants.
Apparently, that is the price one pays for taking a stand in
order to attempt to preserve his rights, and the rights of
others. The Applicants have claimed that the protests filed by

Babcock and the ProtestanummFﬁﬁEBms, and that therefore,

Babcock alone should be ordﬁbaﬂxfﬁqpay for the Applicants' fees
‘ 1090 :

H

BRIEF IN OPPOSITION TL“&F@%&CAﬁmgf MOTION §FOR ATTORNEY FEES -~ 2
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incurred relative to the hearing. It is respectfully submitted
that the Applicants' motion is devoid of all merit, both
legally and substantively, and that it must therefore be denied.

Perhaps the most analogous legal precedent addressing

the instant issue can be found in the case o¢of Idaho Power

Company v, Idaho Public Utilities Commission, 102 Idaho 744,

639 P.24 442 (1981). In that case, the Public Utilities
Commission had determined <that it had authority to award
attorney fees to consumer groups who had intervened in a rate
making proceeding. Subsequent to the issuance of the PUC's
order, the PUC attempted to assess costs in favor of the
intervenors and against the utilities involved in the
proceeding. Idaho Power Company and others appealed the
decision of'the PUC on the basis that "an administrative order
may denerally be collaterally attacked when the issuing agency

lacks jurisdiction over the matter considered . . .." 102 Idaho

at 749, citing Utah-Idahe Sugar v. Intermountain Gas Co,, 100

Idaho 368, 374, 597 P.2d 1058 (1%979). 1In concluding that the
PUC had no jurisdiction to award such fees, the Idaho Supreme

Court cited Washington Water Power Co. v, Kootenai

Environmental Alliance, 99 Idaho 875, 879, 591 Pp.24 122, 126

{1979) for the following proposition:

As a general rule, administrative
authorities are tribunals of limited jurisdiction
and their jurisdiction is dependent entirely upon
the statutes reposing power in them and they

cannot confer it upon themse Y ibal, lthough they
v and

may determine whether {hey

provisions o¢f the statute {-

compliance is not had with the statutes,

jurisdiction exists. (Emphasis NOVogioggl). 1;02
]

Idaho at 750,
BRIEF IN OPPOSITION TQO APPLICANTS' MMﬂT@RﬂﬂJES -3
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Continuing, the court said:

This 1is especially true in light of the
general rule that attorney fees cannot be
recovered in an action unless authorized by
statute or by express agreement of the parties.
{Citations omitted)., . . . This authorization is
for the courts, not the Commission.

The Idaho Legislature has authorized the
award of attorney fees in only a few clearly
defined circumstances. Idaho Code §§12-120 and
12-121 allow the courts to sel attorney fees in
civil damage suits under c¢ertain conditions.
(Emphasis added).

. - *

From the £foregoing statutes, it 1z clear
that the Idaho legislature has provided for the
award of attorney fees specifically when it so
intends, and only when it so intends. Id4, at
750=-751.

The Idaho Power case makes it abundantly clear that an

award of attorney's fees in a matter such as the instant

protest is not permissible unless authorized by statute.
Extensive review of the 1Idaho Rules of Civil

Procedure, the Administrative Procedures Act of Idaho (Idaho

Code §67-5201, et seq.), and Title 42 of the Idaho Code provide

no insight as to the basis that the Applicants might assert
with regard to their motion to recover attorney's fées from
Babcock. Neither do the Rules and Regulations of Water
Appropriation (October 1986), nor the Rules and Regulations of
Practice and Procedure {October 1983} promulgated by the State

of Idaho Department of Water Resocurces provide any authority

for a hearing officer in an admim’rﬁmﬁ%fﬂing to award

attorney fees.
NOV 61 1990

1 |
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Even the Applicants' counsel must concede that there

‘are no statutory authorizations to permit such an award to be

made, While the legislature has seen fit to statutorily allow
courts to award attorney fees, no such authorization has been
granted in administrative hearings. Application of the maxim
"expressio unius est exclusio alterius"™ reguires a conclusion
that it is impossible to have this administrative tribunal
award attorney's fees as requested by the Applicants.

The apparently successful motive for the Applicants'
motion for recovery of attorney's fees against Babcock was to
intimidate other would-be Protestants from testifying at the
hearing. When all is said and done, the reader must seriously
question the frivolity of the motion made by the Applicants to
recover attorney's fees Dbecause of a c¢laimed frivolous
protest. It seems especially unfortunate now that a layman
such as Babcock must resort to the aid of counsel, and the
attendant costs, to protect a right vouchsafed to him by the
legislature of +this state. The oppressive conduct of
Mr. Foster should not be condoned or encouraged by
consideration of his request for attorney's fees,

CONCLUSION

Because no¢ statutory authorization exists to permit

the hearing officer in this matter to make an award of attorney

fees, it must be concluded in accord with Idaho Power Company

v. Idaho Public Utilities Commis{¥idd, s

metion must be denied.,

BRIEF TN OPPOSITION TO APPLICANTS' MOTION FOR ATTORNEY FEES ~ 5
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Respectfully submitted this 3“ﬁd day of August, 1990,
NELSON, RQSHOLT, ROBERTSON,

CERTIFICATE OF MAIL;:j¥:f~//}

I hereby certify that on this ff"d day of August,

I served a copy of the foregoing BRIEF IN OPPOSITION TO

APPLICANTS' MOTION FOR ATTORNEY WEES, by depositing saﬁe in the

United States mail, postage prepaid, in an envelope, addressed

to the following:

Kent Foster

Holden, Kidwell, Hahn & Crapeo
P,.0, Box 50130

Idaho Falls, ID 83405

Gézyfﬁiﬁiiifﬁe

NiCHOFILMED

NOV 01 1990

f

o
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State of I(‘O .

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITII HIGGINSON
DIRECTOR

July 27, 1990

CERTIFIED MAIL

#2371

Juel and Michael Aikele
Rt. 1
Moore, ID B3255

Marshall Todd Perkes

Rt. 1 Box 110

Arco, ID 83213 |

RE: Ordér to Cease and Desist Irrigation of Lands within the
SW1/4NW1l/4 and SE1/4NWl/4, SEC. 5, TWP. 4N, RGE. 26E, B.M.

Gentlemen:

Department records indicate that the land in the above
referenced 80-acre tract is included in three licensed water
right and that the land is in a federal land set aside program.
A further review of the Department’s records indicate that a
transfer of the licensed water rights has not been applied for.

»  The attached order to cease and desist requires that
irrigation on the land not having a recorded water right be
stopped until a right authorizing irrigation is obtained to allow
irrigation of the land.

You have the right to have an administrative hearing before
the department pursuant to Section 42-1701A, Idaho Code, 1f a
request is received by the department no later than 15 days after
the service of this order.

| please feel free to contact the department if you have
guestions.
i

| Sincerely, '
Ne—0"

I NORMAN C. YOQUNG

! Administrator

NCY:rf

c: Kent Foster
bc: Gary Slette



BEFORE THE DEPARTMENT OF WATER RESOURCES
CF THE

STATE OF IDAHO

IN THE MATTER OF THE DIVERSION OF
GROQUNDWATER WITHOUT A VALID RIGHT FROM
WELLS LOCATED IN SW1,/4NW1/4 AND SEl/4NW1l/4
SEC. 5, TWP. 4N, RGE. 26E, B.M,

OWNED AND/OR CONTROLLED BY MARSHALL

TODD PERKES, AND/OR JUEL AIKELE

AND/OR MICHAEL AIKELE

ORDER TO

CEASE AND DESIST

The Director of the Department of Water Resources
(Department), being charged with the duties of protecting vested
water rights, enforcing specific statutes of the State of Idaho
and the rules promulgated by the Department, and being authorized
to order the cessation of violations or attempted violations of
the provisgions of the law relating to all aspects of the
appropriation and distribution of water, makes the following
Findings of Fact, Conclusions of Law and Otrder:

FINDINGS OF FACT

1, The Department has issued licenses in connection
with water right identification numbers 34-7080A, 34-~7136 and
34-7169. The points of diversion for these licenses are two
wells located in SW1/4NW1/4 and SE1/4NW1/4, Sec. 5, Twp. 4N, Rge.
26E, B.M. (Perkes wells) and the place of use is within parts of
Sec. 11, Twp. 3N, Rge. 25E, B.M.

2. On July 26, 1990, the owner of the wells, Marshall
Todd Perkes, testified under oath before the Department that the
lands to which the three licensed water rights are appurtenant
are in a federal land set aside program and are not being
irrigated.

3., Also on July 26, 1990, Juel Aikele testified under
oath before the Department that his son, Michael Aikele, had been
"loaned" the use of the Perkes well or wells and has been
diverting and using water from the well or wells for irrigation
purposes.

4, Department records do not show that water diverted
from the Perkes wells is appurtenant to any land other than the
land in the set aside program which presently is not being
irrigated.

ORDER TO CEASE AND DESIST -- Page 1



5. The Director of the Department has not given
approval to divert groundwater from the Perkes wells onto any
land other than the land licensed under the rights.

CONCLUSIONS OF LAW
1. Section 42-351, Idaho Code, provides as follows:

1f the director of the department of water
rescources finds, on the basis of available
information, that a person is diverting water
from a natural water source without obtaining
a valid right to do so or is applying water
not in conformance with the conditions of a
valid right, then the director of the
department of water resources may issue an
order directing the person to cease and desist
the activity or activities alleged to be in
violation of applicable law or of any existing
water right.

2., Bection 42-229, idaho Code, provides that: "The
right to the use of ground water of this state may be acquired
only by appropriation."

3. Water diverted for use from the Perkes wells for use
on land other than licensed under the rights or otherwise
approved by the department is in violation of the statutes of the
state of Idaho and Water Appropriation Rule 3,1,1.

4, The illegal diversion of the public waters of the
state of Idaho must be stopped or mitigated to prevent injury to
other water rights, to protect the water resources of the state
and to assure that the allocation and use of available water
supplies takes place in an orderly manner.

5. Section 42-352, Idaho Code, provides that:

Any person who wilfull viclates any cease and
desist order issued under Chapter 3, Title 42,
Idaho Code, after the same has been served
upon him shall be subject to a civil penalty
not to exceed one hundred dollars ($100) for
each day following service of the cease and
desist order in which the illegal diversion or
use of water occurs.

6. Illegal diversion from each well or illegal
application of water constitutes a separate, individual diversion
and if used without a wvalid water right constitutes a separate
violation of Section 42-351, Idaho Code,

7. The Director should issue a Cease and Desist Order
pursuant to the authority of Section 42-351, Idaho Code.

ORDER TO CEASE AND DESIST -- Page 2
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ORDER

IT IS THEREFORE hereby ORDERED, that Marshall Todd
Perkes and/or Juel Aikele and or Michael Aikele immediately CEASE
AND DESIST the diversion and use of water from the Perkes wells
located in SW1/4NWi/4 and SE1/4NW1l/4, Sec. 5, Twp. 4N, Rge. 26E,
B.M. for the irrigation of any lands to which the rights are not
appurtenant until such approval is obtained from the Director of
the Department of Water Resources.

pated this 277 day of July, 1990.

. EEITH HIGGI
Director

ORDER TO CEASE AND DESIST -— Page 3
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State of l.ho

DEPARTMENT OF WATER RESOURCDS
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327.7900
7900

Juel and Michael Aikele
Rt, 1
Moore, ID 83255

]
Marsehall Todd Perkes
R¢. 1 Box 110
Arco, ID 83213

RE: Ordér to Cease and Desist lrrigation of Lands within the

BW1/4NW1/4 and SEl/4NWl/4, SEC. 5, TWP. 4N, RGE. 26E, B.M.

ngtlemen:

July 27,

CERTIFIED

CECIL D. ANDRUS

| GOVERN
R. KEITH III{GINSON
DiRECTOR

1990

MAIL

#3370

i
!
l

!

! Department records indicate that the land in the above
referenced 80-acre tract is included in three licensed water
right and that the land is in a federal land set aside program.
Ajfurther review of the Department’s records indicate that a
transfer of the licensed water rights has not been applied forr

'

The attached order to cease and desist requires that
irrigation on the land not having a recorded water right be )
stopped until a right authorizing irrigation is obtained to allow

irrigation of the land.

i I

You have the right to have an administrative hearing before
the department pursuant to Section 42-1701A, Idaho Code, if a
request is received by the department no later than 15 days after

the service of this order.

Please feel free to contact the department if you have

guestions.

NCY:rf

c: Kent Foster
bc: Gary Slette

Sincerely

NORMAN C.
Administr

r

YOURIA 24
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BEFORE THE DEPARTMENT OF WATER RESOURCES

1 OF THE

STATE OF IDAHO

IN THE MATTER OF THE DIVERSION OF
GRCUNDPWATER WITHOUT A VALID RIGHT FROM
WELLS LOCATED IN SW1,/4NWl/4 AND SE1l/4NW1l/4
S8EC. 5, TWP. 4N, RGE. 26E, B.M.

OWNED AND/OR CONTROLLED BY MARSHALL

TODD PERKES, AND/OR JUEL AIKELE

AND/CR MICHAEL AIKELE

ORDER TO

CEASE AND DESIST

B e o L S

The Director of the Department of Water Resources
(Department), being charged with the duties of protecting veésted
water rights, enforcing specific statutes of the State of Idaho,
and the rules promulgated by the bepartment, and being authorized
to order-the cessation of violations or attempted violations of
the provisions of the law relating to all aspects of the
appropriation and distribution of water, makes the following
Findings of Fact, Conclusions of Law and Order: |

FINDINGS OF FACT

1. The Department has issued licenses in connection
with water right identification numbers 34-7080A, 34-7136 and -
34-~-7169. The points of diversion for these licenses are two |
wélls located in SW1/4Nwl/4 and SEL/4NW1/4, Sec. 5, Twp. 4N, Rée.
26E, B.M., (Perkes wells) and the place of use is within parts of
Sec. 11, Twp. 3N, Rge, 25E, B.M. [

,

2. On July 26, 1990, the owner of the wells, Marshall .-
Todd Perkes, testified under ocath before the Department that the
lands to which the three licensed water rights are appurtenant
are in a federal land set aside program and are not being
irrigated.

‘ 3. Also on July 26, 1990, Juel Aikele testified under

oath before the Department that his son, Michael Aikele, had been
}caned" the use of the Perkes well or wells and has been L
diverting and using water from the well or wells for irrigatio

purposes,
4, Department records do not show that water diverted

from the Perkes wells is appurtenant to any land other than the
1and in the set aside program which presently is not being

irrighted. i?ﬁ@gw;‘:iszﬂ

ORDER TO CEASE AND DESIST -- Page 1 NGV g1 1990
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5. The Director of the Department has not given
approval to divert groundwater from the Perkes wells onto any' |
land other than the land licensed under the rights.

CONCLUSIONS OF LAW
1. Section 42-351, Idaho Code, provides as follows:

If the director of the department of water
resources finds, on the basis of available
information, that a person is diverting water
from a natural water source without obtaining
a valid right to do so or is applying water
not in conformance with the conditions of a
valid right, then the director of the | i
department of water resources may issue an

order directing the person to cease and desist

the activity or activities alleged to be in

violation of applicable law or of any existing

water right,

2. BSection 42-229, Idaho Code, provides that: "“The
right to"the use of ground water of this state may be acquired
only by appropriation." }

3. Water diverted for use from the Perkes wells for use
on lahd other than licensed under the rights or otherwise
approved by the department is in violation of the statutes of the
state of Idaho and Water Appropriation Rule 3,1,1. r

4. The illegal diversion of the public waters of the
state of Idaho must be stopped or mitigated to prevent injury to
other water rights, to protect the water resources of the state
and tco assure that the allocation and use of avallable water
supplies takes place in an orderly manner.

} 5. Sectlion 42-352, Idaho Code, provides that:

. Any person who wilfull violateg any cease and

P desist order issued under Chapter 3, Title 42,

t Idaho Code, after the same has been served
upon him shall be subject to a civil penalty !
not to exceed one hundred dollars ($100) for ;
each day following service of the cease and

i desist order in which the illegqal diversion or

! use of water occurs.

6. 1Illegal diversion from each well or illegal
application of water constitutes a separate, individual diveréion.
and if used without a valid water right constitutes a separate
violation of Section 42-351, idaho Cj%f.

T}.:lesist Order

7. The Director should iss
Code,

pursuant to the authority of Section 42- Egﬁu &

ORDER TO CEASE AND DESIST -- Page 2 Nov g; 1999
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ORDER j

IT IS THEREFORE hereby ORDERED, that Marshall Todd
perkes and/or Juel Aikele and or Michael Aikele immediately CEASE
AND DESIST the diversion and use of water from the Perkes wells
located in SW1/4NW1l/4 and SEl1/4NW1l/4, Sec. 5, Twp. 4N, Rge. 26E,
B.M. for the irrigation of any lands to which the rights are not
appurtenant until such approval is obtained from the Directgr of
the Department of Water Resources.

pated this 277” day of July, 1990. |

. KEITH HIGGI
Dlirector

g &m‘"ﬁw‘:’zﬁ‘ifﬂ
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 Departaent of L1 Idaho Falle, 1B 83%03-1783
Agriculture inistration

|

July 264, 1990

Glen Saxton

Idabo Department of Water Resources
1301 NMorth Orchard Street
Statehouse Mail

Boise, Idahe B3720

RE: Proposed transfer of Gromdwater License: 36-70804
A4-7134
B4--T7169

NDear Mr. Saxton:

It has come to this offices attention that M. lTodd Perlkes
has proposed to transfer the above mentioned water righls,

Farmers Hone Administration (FmHA)Y currently has a lien an
2ll of the above water rights (see attachment).

On July 23, 19720, during our telephone conversation, you
stated that transfer applicants must present IDWR with
waivers fram all lienholders stating they approve or consent
to the water right transfers.

Az of this date., M. Todd Perkes has not applied or reguested
from FmHA approval or consent to transfer the above weter
rights. Approval or consent has not bheen given.

The transfer of water rights from Fmid mortgsged properiy
without appraval or consent 15 a vioclation of M, Todd Perles
loan and security asgreemnts.

FmHA is requesting thal the applicatiaon to transfer the
above water rights be suspended. If M. Todd Perles requests
Fmild concurrence, the request will be considered and a
decision by FaHA will be made at that time,

The Arco County Office Address is: FmHA
P.0O. Box 45¢&
frco, ldaho 83212

liiunarilMED

NGV 01 1990 |

greprs Hoee A s:nlstrat o 15 an opal Dpperiunity Lender.
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If you have any questions, please do not hesitate to contact
the Arco County Office at (200 S27-304H6.

Sincerely,

ID A. FLESHER
Acting County Supervisor

Attachmaent

MICkatiLMED

NOV (1 fuwy




USDA-FmHA ‘ Position § _anuﬁ COPY

Form FmHA 427-1 ID
+ (Rev. 1212:77) REAL ESTATE MORTGAGE FOR IDAHO
I
THIS MORTGAGE is made and entered into by M. TODD PERKES and NORMA L. PERKES.,

Husband and Wife,

residing in Butte _County, Idaho, whose post office address is

Route #1, Box 110, Arco , Idaho, 83213
herein called “Barrower,” and:

WHEREAS Borrower is indebted to the United States of America, acting through the Farmers Home Administration,
| United States Department of Agriculture, herein called the “Government,' as evidenced by one or more promissory note(s)
or assumption agreement(s), herein called “note,” which has been executed by Borrower, is payable to the order of the
Covernment, zuthorizes acceleration of the entire indebtedness at the option of the Government upon any default by

' Borrower, and is described as follows:

Annual Rate Due Date of Final
Date ,of Instrument Principal Amount of Interest Instaliment
March 19, 1979 $ 7,400.00 8%% March 19, 1984
March 19, 1979 $392,600.00 8x% March 19, 2019

Alnd the note evidences a loan to Borrower, and the Government, at any time, may assign the note and insure the
paymient thereof pursuant to the Consolidated Farm and Rural Development Act, or Title V of the Housing Act of 1949;

And it is the purpose and intent of this instrument that, among other things, at all times when the note is i_leld by the
Government, or in the event the Government should assign this instrument without insurance of the note, this instrument
shall pecure payment of the note: but when the note is held by an insured holder, this instrument shall not secure payment of
the note or attach to the debt evidenced thereby, but as to the note and such debt shall constitute an indemnity mortgage to
secure the Government against loss under its jnsurance contract by reason of any default by Borrowes: . .

NOW, THEREFORE, in consideration of the loan(s) and {a) at all times when the note is held by the Government, or in
the svent the Government should assigh this instrument without insurance of the payment of the note, to securc prampt

ayment of the note and any renewals and extensions thereof and any agreements co?:ained therein, including any provision

or the payment of an insurance or other charge, {b) at all times when the note is held by an insured hoic}e:,. to secure
performance of Borrower's agreement herein to indemnify and save harmless the Government against loss under its msurartl.ce
contract by reason of any default by Borrower, and {c} in any event and at all times to secure the prompt payment of all

* advances and expenditures made by the Government, withiinterest, as hereinafter described, and the performance of every
covenant and agreement of Borrower contained herein or in any supplementary agreement, Borrower does hereby grant,
bargain, sell, convey, mortgage, and assign unto the Government the following property situated in the State o Idzho,

BUTTE

| County(ies} of

" e bicioe gy

i Township 4 North, Range 26 East, Boise Meridian, Butte
| County, Ldaho: NOV&J
9o/

F
. Parcel 1:

'Section 27: A parcel of land in the NW% of Se
- iparticularly described as follows: Beginning a
‘ 'of Section 27; thence West 1320 feet; thence North 24
thence West 1320 feet; thence South 240 feet; thence East
1320 feet;

ALSO, a parcel of land in the NWX% of Section 27, more particularly
described as follows:’ Beginning at the center of Section

27; thence West 1320 feet; thence North 840 feet more or

ion 27, more
center

FmHA 427-1 ID (Rev, 12.12-77)



less to the South line of Thomas Perkes property described

+  in deed recorded February 12, 1976, as instrument no. M-
4691; thence East 1320 feet; thence South 840 feet more or
less to the point of beginning.
The SW%, WiSEX%, SE%SE%, and that portion of the SWENWX% being
Sduth and West of the o0ld Moore-Arco Highway.
Section 35: WiWi.
Section 34: ALL

Township 3 North, Range 26 East, Boise Meridian, Butte
County, Idaho:

Section 3: NWENE% (Lot 2).

Parcel 2:
Township 4 North, Range 26 East, Boise Meridian, Butte .
County, Idaho:

Section 26: That portion of the SW%SW% being South and West
of the 0Old Moore-Arco Highway.

TRACT 2:

.+ Township 3 North, Range 25 East, Boise Meridian, Butte
County, Idaho: -
(SEE ATZACHED EXHIBIT "A")

tagether with all rights, interests, casements, hereditaments and appurtenances thereunto belonging, the rents, issues, and
profits thereof and revenues and income therefrom, all improvements and personal property now or later attached thereto or
reasonably necessary to the use thereof, including, but not limited to, ranges, refrigerators, clothes washers, clothes dryers,
or carpeting purchased or financed in whole or in part with loan funds, all water, water rights, and water stock pertaining
thereto, and all payments at any time owing to Borrower by virtue of any sale, lease, transfer, conveyance, or comf::muation
of any par thereolyor interest therein-all of which are herein called “the property™;

TO H%E AND TO HOLD the property unto the Gove.nment and its assigns [orever in fee simple.

BORROWER for himself, his heirs, executors, administrators, successors and assigns WARRANTS THE TITLE to the
property to the Government against all lawful claims and demands whatsoever except any liens, encumbrances, easements,
Teservations, or conveyances specified hereinabove, and COVENANTS AND AGREES as follows:

{1) To pay promptly when due any indebtedness to the Government hereby secured and to indemnify and save harmless
the Government against any Joss under 1ts insurance of payment of the note by reason of any default by Borrower. At all
\ times when the note is held by an insured holder, Borrower shall continue to make payments cn the note to the Government,
as collection agent for the holder.
(2} To pay to the Government such fees and other charges as may now or hereafter be required by regulations of the
Farmers Home Administration.

(3) If required by the Government, to make additionz2l monthly payments of 1/12 of the estimated annual taxes,
asséssments, insurance premiums and other charges upon the mortgaged premises.

'(4) Whether or not the note is insured by the Government, the Government may at any time pay any other amounts
required herein to be paid by Borrower and not paid by him when due, as well as any costs and expenses for the preservation,
protection, or enforcement of this hen, as advances for the account of Borrower. All such advances shall bear interest at the
rate borne by the note which has the highest interest rate.

{5) Al advances by the Government as described by this instrument, with interest, shall be immediately due and payable
by Borrower to the Government without demand at the place designated in the latest note and shall be secured hereby. No
such advance by the Government shall relieve Borrower from breach of his covenant to pay. Any payment made by Borrower
may be applied on the note or any indebtedness to the Government sccured hereby, in any order the Government determines.

{(6) To use the loan evidenced by the note solely for purposes authorized by the Government. \

(7) To pay when due all taxes, liens, judgments, encumbrances, and assessments lawfully attaching to or assessed against

the property, mcluding all charges and assessments in connecufigli Sy s, and water stock pertaining to or
reasonably necessary to the use of the real property describofinhd ‘ f E eliver to the Government wathout
demand receipts evidencing such payments. oo

{8) To keep the property insured as required by and under i éance clicies approved by the Government and at its
=gt, to deliver such policies to th= Government. % f}i .

—— T
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‘LBIT "A" - M. Todd & Horr‘. Perkes

Section 11: NX%, SEX%.

TOGETHER With all water, water rights, ditch and ditch
rights and ground water appurtenant thereto, including, but
not limited to, State of Idaho Water Permits #34-7169, 34-
7080, 34-7060, 34-7029 and 34-7136.

Together with all irrigation equipment of every kind and
character and additions thereto and replacements thereof now
owned and hereafter acquired by the borrower, and used in
the irrigation of the above premises, especially, but not
limited to, the following:
1 Pivot, Valley, Mod. 5171 (10 tower), #19132
1 Pivot, Valley, Mod. 5171 (10 tower)
1 Motor, U.S. Electric, 200 h.p., #C1l516-01-58885-
02930
1 Pump, Aurora, 200h.p.
2 Power Panels N
200" Mainline (buried), Steel 22"
3960' Mainline (buried), Steel 8"
8 Gunds-Spray, Nelson 100's
1 Motor, G.E., Electric 250h.p., #BMJ204115
1 Pump, Aurora 250 h.p.
1 Power Panel
2640' Mainline (buried), Steel 12"
Motor, U.S. Motors, 200 h.p., #1387258
Pump, Welline, 200 h.p., #45957
Power Panel
Wheel lihes A&M, % mile, 5"
Motor, G.E., Electric 150 hp, #DKJ403172
Pump, single-Layne Bowle, 150 hp, #45331
Power Panel, G.E.
Wheel Line A&M, Mod. 113000, 5", #3462
Motor, G.E. 250 hp Electric, #KKJ1023116
Pump, 250 hp
Power Drive, A&M, #3851
Power Drive, ASM, #3449

el e e e e e

1

together With all grazing rights, licenses, leases, permits
and privileges, and extensions and renewals thereof, now and
hereafter owned, held, controlled or used by the Borrower in
the operation oéugyeg?bove premises, includine but not
limited to, 94 cattle from May 16 .
George Allotment, administered by the Uni tment
of the Interior, Bureau of Land Management.

NOV 01 1990

SUBJECT TO:

r

Right of Way Easement granted to Bost River Electrie q

~ Cooperative, Inec., by Marshall Todd Pe hggﬁwggggggeQ;gggggﬁy

2, 1975, as filing no, M-3835, records of Butte County,

Idaho. W/-;’"f’ A/i_}aép
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Rights of the public in and to that portion of the
above described premises falling within roads or highways.

A Financing Statement executed by M. Todd Perkes in
favor of Commodity Credit Corporation, filed December 1,
1978, as instrument no. 3844, records of Butte County,
Idaho.

There is an easement and right of way granted to United
States along the North side of WEXNEX% of Section 11, Township
3 North, Range 25 East, Boise Meridian, by instrument recorded
in Book 7 of Contracts, page 195, records of Butte County,
Idaho.

Easement for irrigation water between Timberline Beef,
Inc., and Marshall Todd Perkes and Norma L. Perkes filed
March 29, 1976, as filing no. M-4783, records of Butte
County, Idaho.

A Financing Statement executed by Marshall T. Perkes
and Norma L. Perkes, husband and wife, in favor of United
Denver Leasing Company, filed April 14, 1977, as instrument
No. 2932, records of Butte County, Idaho.

Mortgage dated December 1, 1978, executed by M. Todd
Perkes and Norma Perkes, his Wife, to LaMar Hult and Betty
Hult, his Wife, to secure the payment of $35,000.00 and
interest, recorded December 6, 1978, as filing no. M-7274,
records of Butte County, Idaho.

| TP DAY
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{9) .. Ta maintain improvements in good repair and make repairs required by the Government; operate the property in a
good and husbandmanlike manner; comply with such farm conservation practices and farm and home management plans as
the Government from time to time may prescribe; and not to abandon tEe property, of cause or permit waste, lessening or
impawmert of the security covered hereby, or, without the written consent of the Government, cut, remave, or lease any
timber, grayel, oil, gas, coal, or other minerals except as may be necessary for ordinary domestic purposes.

(10) TH comply with all laws, ordinances, and regulations affecting the property.

{11} To pay or reimburse the Government for expenses reasonably necessary or incidental to che protection of the lien
and priority. hereof and to the enforcement of or the compliance with the provisions hereot and of the note and any
supplementary agreement {whether before or after default), including but not limited to costs of evidence of title to and
survey of the property, costs of recording this and other instruments, attorneys’ fees, trustees’ fees, court costs, and
expenses of advertising, selling, and conveying the property.

(12) MNeither the property nor any portion thereof or interest therein shall be leased, assigned. sold, transferred, or
encumbered, voluntarily or otherwise, without the written consent of the Government. The Government shall have the sole
and exclusive nghts as mortgagee hereunder, including but not limited to the power to grant consents, partial releases,
;ubor?inauons, and satisfaction, and no insured holder shall have any righe, title or interest in or to the lien or any benefits

ereof.

(13) At all reasonable times the Government and its agents may inspect the property to ascertain whether the covenants
and agreements contained herein or in any supplementary agreement are being performed.

{(14) The Government may extend and defer the maturity of and renew and reamortize the debt evidenced by the note
or any indebtedness to the Government sccured hereby, release from hability to the Government any party so liable thereon,
release portions of the property from and subordinate the hen hereof, and waive any other rights hereunder, without affecting
the lien or priority hereof or the liability to the Government of Borrower or any other party for payment of the note or
indebtedness secured hereby except as specified by the Government in writing,

{15) If at any time 1t shall appear to the Government that Borrawer may be able to obtain a loan from a production
credit association, a Federal land bank. or ather responsible cooperative or privats credit source, at reasonable rates and terms
for loans for similar purposes and periods of time, Borrower will, upon the Goverament’s request, apply for and accept such
loan in sufficient amount to pay the notc and any wndebredness secured hereby and to pay for any stock necessary to be
purchased in a cooperative lending agency in connection with such loan,

{16) Default hereunder shall constitute default under any other real estate, or under any personal property or other
security nstrument held or insured by the Government and excecuted or assumed by Borrower, and default under any such
othet security instrument shall constitute default hereunder,

{17) SHOULD DEFAULT occur in the performance or discharge of any obligation in this instrument or secured by
this instrument. or should any onc of the parties named av Borrower die or be declared an incompetent, a bankrupt, oran
msolvent, or make an assignment for the benefit of creditors, the Government, at its option, with or without notice, may: (a}
declare the entire amount unpaid dnder the note and any indebtedness to the Government hereby secured immediately due
and payable, (b) for the account of Botrower incur and pay reasonable expenses for repair or maintenance of and take
possessicn of, operate or rent the property, {¢) upon application by it and production of this mortgage, without other
evidence and withour notice of hearing of said application, have a receiver appointed for the property, with the usual powers
of receivers in like cases, {d) foreclose this instrument as provided herem by law, {e) require Borrower to surrender to the
Government any and all abstracts of title then owned by Borrower covering all or any part of the property, and (f) enforce
any and all other rights 2nd remedies provided herein or by present or future law.

18} The proceeds of foreclosure sale shall be applicd in the following order to the payment of: (a} costs and expenses
mciéem to enforcmg or complying with the provisions hereof, {b) any prior liens required by law or a competent coiirt to be
so pad. (¢) the debt evidenced by the note and ail indebtedness 1o the Government secured hereby, (d) infertor liens of
record required by law or 4 competent court to be so paid, {e) at the Government’s option, any other indebtedness of
Borrower owng to or insured by the Government, and {f) any balance to Borrower. At foreclosure or other sale of all or any
part of the property, the Government and s agents may bid and purchase as a stranger and may pay the Government's share
of the purchase price by crediting such amount on any debts of Borrower owing to or insured by the Government, in the
ordd‘r prescnibed above.

{19} Borrower agrees that the Government will not be bound by any present or future State laws, (a) providing for
valuation, appraisal, homestead or exemption of the property, (b) prohibiting mamtenance of an action for a deficiency
judgment or limiting the amount thereof or the time within which such action may be brought, (c) prescribing 2ny other
statute of limitations, (d) allowing any nght of redemption or possession following any foreclosure sale, or (e) limiting the
conditions which the Government may by regulation wmpose, including the interest rate it may charge, as a condition of
approving a transfer of the property to a new Borrower, Borrower cxpressly waives the benefit of any such State laws,
Borrawer hereby relinguishes, waives, and conveys all righes, inchoate or consummate, of descent, dower and cureesy,

{20} 1f any part of the lpan for which this instrument s given shall be used to finance the purchase, construction or
tepair of property to be used as an owner-occupied dwelling (hereingalled ““the dwelling”) and if Borrower intends to sell or
rent the dwelling and has obtained the Government's consent to do JRERH #2¥ y@es por anyone authorized to act for
him will, after receipt of a bona fide offer, refuse to negotiate for M Lp N 8 ] welling or will otherwise make
unavailable or deny the dwelling 1o anyone because of race, color, religion, se¥,"5F Sedllonal origin, and (b) Borrower
rcc§ nizes as illegal and hereby diselaims, and will not comply with nrﬁ pt o enforce any restrictive covenants on the
dwelling relating to race, celor, religion, sex, or national origin. WOI g
:(21) This instrument shall be subjece to the present regylations of the Farmers Home Admutnistration, and to its future
regulations not inconsistent with the express provisions hereofy

1
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{22) Notices given hereunder shall,sent by certified mail, unless otherwise rqul by law, addressed, unless and
until some other address is designated in a notice so given, in the case of the Government to Farmers Home Administration,
United States Department of Agriculture, at Boise, ldaho 83702, and in the case of Borrower to him at the address shown
in the Farmers Home Administration Finance Office records {which normally will be the same as the post office address
shown above).

(23) WAIVER: THE BORROWER ACKNOWLEDGES AND AGREES THAT IF HE DEFAULTS A NONJUDICIAL
FORECLOSURE OF THE PROPERTY MAY BE CONDUCTED WITHOUT A HEARING OF ANY KIND, THE BOR-
ROWER HEREBY WAIVES ANY RIGHTS HE MAY HAVE TO ANY SUCH HEARING. NEVERTHELESS THE REGULA-
TIONS OF THE FARMERS HOME ADMINISTRATION IN EFFECT AT THE TIME SUCH FORECLOSURE 1S STARTED
MAY PROVIDE A MEETING AND THE GOVERNMENT WILL FOLLOW THESE REGULATIONS.

{24) At the option of the Government this mortgage may be foreclosed by action or advertisement as provided by
statute, and Borrower hereby irrevocably vests in the Government the statutory power of sale and constitutes and appoints
the Government his agent and attorney in fact to sell the property, after due notice, at public auction to the highest bidder,
for cash or secured credit at the option of the Government, and to give the purchaser a warranty deed binding upon Borrewer
and all claiming under him.,

(25) Borrower has assigned or waived or will immediately on request of the Government, assign or waive in favor of the
Government all grazing privileges, permits, licenses, or leases appurtenant to or used in connection with said land, and

, Borrower further covenants anf agrees to produce renewals thereof prior to their expiration and to pa{ all fees and charges
and to perform all acts and de all thin&s necessary to keep and preserve all said grazing rights and renewals thereof, and in the
cvent of the failure of Borrower to do any of these things the Government may do so on behalf of Borrower, including
advancing such sums as may be necessary for this purpose, and such funds advanced shall be secured by this instrument.

afﬁ) If any provision of this instrument or application thereof to any person or circumstances is held invalid, such
_invalidity will not affect other provisions or applications of the instrument which can be given effect without the invalid
provision or application, and to that end the provisions hereof are declared to be severable.

1

!
IN WITNESS WHEREQF, Borrower has hereunto set Botrower’s hand(s) and seal(s} this 1Gth day of

,March ,19 79

No____m_"I0? W’Q__u;ég .
FEE.FH . . Tod erkes @
MAR h,B 1979 No% L. Perk‘es -

DL ASED on L OWLEDGMENT
BUZFE COUMII-I b O

Rt Bk "3?"’/ o

ss: .
COUNTY OF Butte
On this; /'?Z day of March ,in the year of L979 before me, the undersigned,
a Notary Pu}blic m and for said State, personally appeared M, TODD PERKES and NORMA.I
i PERKES,
known to ﬁ!n: to be the person(s) whose name(s) are subscribed to the within instrument, and acknowledged
.tmn;e‘-that ___they  .xecuted the same as __Eheir  free act and deed for the uses, purposes and consideration

e therfin expressed.
' .}ct,.-"'lN' '_['f"I]f,SS WHEREOF, [ have hereunto set my hand and affixed my official seal on the said date.

ey :
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L Foti \ illiam G. Carlson
,,'CNWR&{;\@\%A” NGV ¢ 1 ]gggq Pub]ic;; residing at Arco, Tdaho
7 L? \%\r. Lifetime
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July 23, 1990

Dave Flesher
FmHA

Box 656

Arco, ID 83213
Dear Mr. Flesher:

Re: Water Right Nos. 34-7080a, 34-7136 and 34-7169
Todd Perkes, Juel Aikele & Michael Aikele

Pursuant to your request, enclosed is a copy of the Application for
Transfer of Water Rights and a copy of the Notice of Hearing.

If the department can assist you further, please contact us.

Sincerely,

RITA I. FLECK
Secretary/Recotds Manager

Enclosures



‘ State of

Fﬁ o y
DEPART!ENT OF WATER RES&RCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

July 13, 1990
RE: Transfer of Water Right Nos,

M. Todd Perkes &/or
Juel & /or Michael Aikele
c/0 Holden, Kidwell, Hahn & Crapo
Box 50130
Idaho Falls, ID 83405

Kent Foster

Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

Gary Slette

. Nelson, Rosholt, Robertson,
Tolman & Tucker

Box 1906

Twin Falls, ID 83301

Big Lost River Irrigation Dist.
Box 205
Mackay, ID 83251

Gentlemen:

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

34-7080A/7136,/7169
CERTIFIED MAILY# 33496

CERTIFIED MAILY 33494

Z€E Fie 3¢ 2332 fon
retuarad. cent.
Cand_

CERTIFIED MAIL# 33497
i

CERTIFIED MAIL} 334%8

]

{
CERTIFIED MAIL$# 33499

Enclosed is a nctice setting the time and place for a heariEg
regarding the above referenced transfer. The Magistrate Courtroom
has been reserved for the hearing on July 26, 1990.

1f you have any questions concerning this matter, please feel free

to contact our office.
|

Sincerely, 5

SHARLA CURTIS
- Technical Records Specialist

Enclosure

ety % |
Shonia Qe i)

. ccs Eastern Region iﬂwpﬂwmw/,, |

Douglas Rosenkrance



- AIKELE & MICHAEL AIKELE AND

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF TRANSFER NO.
3675 OF WATER RIGHTS 34-7080A,
34-7136 AND 34-7169 IN THE
NAME OF M. TODD PERKES, JUEL

NOTICE OF HEARING

THE CEASE AND DESIST ORDER
ISSUED BY THE DEPARTMENT ON
JUNE 22, 1990

e el St Tt et g Nt gl Bt

On February 14, 1990, M. Todd Perkes, Juel Aikele & Michael Aikele
(applicants) filed application for transfer no. 3675 in connection with
water right nos. 34-7080A, 34-7136 and 34-7169. The application was
protested by numerous parties in the Big Lost River drainage.

On June 22, 1990, the Department of Water Resources (department)
issued a Cease and Desist Order to Don A. Aikele, Juel Alikele and Michael
Aikele {applicants) to cease and desist the irrigation of land within the
81/25?1/4 Section 6, T3N, R26E,BM. Applicants have not ceased to irrigate
this land.

The department has set this matter for combined hearing on the
protested application for transfer and the cease and desist order. The
hearing is scheduled for Thursday, July 26, 1920 at 9:30 a.m, in the
Magistrate Courtroom in Arco, Idaho. The civil penalty provided in Section
42-352, Idaho Code, is an issue to be heard.

|

The hearing will be held in accordance with Chapter 2, Title 42,
Section 42-1701A, Idaho Code, and the adopted rules of Practice and
Procedure of the department. Opportunity shall be afforded to all parties
to respond and present evidence and arqument on all issues involved.

pated this __/ 3% ot % 1990,

L."GLEN SAXTON, Chief
Water Allocation Bureau

WCROFNED

nov o
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LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO
FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HOILDEN {1877-1967)
KENT W FOSTER PO BOX 50130 ROBERT B HOLDEN (1911-1971}
ROBERT £ FARNAM TERRY L CRAPO [1099-1982)
WILLIAM D FALER IDAHO FALLS, IDAHO 83405 WILLIAM § HOLDEN (1907-1988)
STEFHEN E MARTIM S
CHARLES A, HOMER TELEPHONE (208) 523-0620 R VERN KIDWELL, OF COUNSEL
GARY L MEIKLE TELEFAX {208) 523-9518
MICHAEL D CRAPQ
GAYLE A SORENSON
DONALD L HARRIS r"‘v l‘i 5
GREGOR § CHVISUK
RANDALL B REED July 3, 1990
MARIE T FEELEY t
ROBEAT M FOLLETT e

JUL 5 1990

Department of Water Reseurces
Norman C. Young, Administrator
IDAHO DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street
Statehouse Mail
Boise, Idaho 83720

RE: Order to Cease and Desist Irrigation of Lands within
the $1/2 of the SW1l/4 of Section 6, Township 3 North,
Range 26 EBEM.

Dear Mr. Young: !

We have been asked to respond to your letter and the "Cease
and Desist Order® of June 22, 1990, relating to lands being
irrigated in the 81/2 of the SW1/4 of Section 6, Township 3
North, Range 26 East. As you know, we represent Mr. Don Aikele
and Messrs. Juel and Michael Aikele as well, and this response !
is intended to be on behalf of all.

As we understand it, it is correct that some irrigation is
taking place within this 80 acre tract. Mr. Don Aikele's pivot
in the NW1/4 of Section 7 overlaps onto perhaps as much as 15
acres of this land and has done for many years. The larger
pivot of Mr. Juel Aikele also covers up to as much as perhaps
30 acres of this land. Our clients are unaware of any
technology that would permit them to somehow block out that
portion of the sprinkling under the pivots which covers the
particular 15 and 30 acre parcels.

We have been very much aware of this problem since the Show
Cause Orders and the other activities which began late last |
summer and continued throughout the fall and winter. As we '
have understood our clients' version of the facts relating to
the drilling and operation of the well under 34-7296 and the !

installation of this large wxlEDas appeared to us

NOV 01 1990
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Mr. Norman C. Young, Administrator
July 3, 1990
Page 2

that this situation would give rise to one of the strongest
cases for applying the doctrine of estoppel against IDWR in the
event of any action in district court to enforce a Cease and
Desist Order.

However because our clients would prefer to avoid expensive
litigation if possible, pursuant to our recommendations last
fall and winter, they went to substantial efforts to try to
resoclve the problem in another way. Mr. Todd Perkes had
approximately 480 acres in Section 11 which he did not plan to |
irrigate in the near future. This land was supplied with water
from two wells in Section 5, Township 4 North, Range .26 East
under three water rights, Licenses Nos. 34-70803A, 34-7136, and
34-7169. The Aikeles were able to enter into a lease agreement
with Mr. Perkes to lease these water rights so as to have an ,
alternative to an injunction proceeding in district court.

An application for transfer was filed to transfer the point
of diversion for the three Perkes rights to the 34-7296 well,
and the place of use from the 480 acres in Section 11, Township
3 , Range 25 East to a similar number of acres in Section

’,,~f~€1sg§§§ship Bﬁkauihv Range 26 East, particularly including the

Fl 80 acres referred to in your June 22nd letter and order., When
the application was filed we virtually begged IDWR to expedite
the processing and we see two subsequent letters in our file td

IDWR again expressing our sense of urgency regarding the
processing.

- Because of the unique facts of this matter (portions of the
land is under the pivots) this order potentially affects
several hundred acres, not just the 80 you refer to. It seems
to us that the processing of the pending application for
transfer makes much more sense than an injunction proceeding to
enforce a Cease and Desist Order which we must defend, at least
in part, on an estoppel theory.

We realize that many protests have been filed, but that
should not be too surprising considering the status of water
rights issues in this basin. At least we do not think the
issue of supplmental or secondary versus primary water rights,
or the issue of direct interference with some other specific
ground or surface water right is involved here. The licenses

R Ay B nil to irrigate land further west and
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Mr. Norman C. Young, Administrator
July 3, 1950
Page 3 '

south of this 80 acres and the well from which the water is
withdrawn is 3 to 4 miles further south than the wells
previously used. We are not talking about taking more water
from the aquifer than the licensed rights allow or at some
location that creates any greater impact (in fact probably less
of an impact) than when the wells in Section 5 are pumped. We
see nd significant issues of injury, expansion or local public
interest raised by the pending application for transfer or the
protests filed thereto. We would guess it would be a
relatively simple matter to complete the processing and resolve
the problem which we have all known about for many months.

If we can provide additional information, please feel free
to call upon us at your convenience. .

Your very truly,

ey

Kent W. Foster

0022C/sTT !
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X ®.
NT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

State of Im
DEPART

i CECIL D. ANDRUS
GOVERNOR
R. KEITH HIGGINSON
DIRECTOR

June 22, 1990

Don A. Aikele
Rt, 1, Box 60
Moore, Idaho 83255

Juel and Michael Aikele
Rt, 1
Moore, Idaho 83255

RE: Order to Cease and Desist Irrigation of Lands within the s}
of the SW%, T3N, R26E, B.M.

Gentlemen:

Department records indicate that the land in the above
referenced 80 acre tract is included in two applications pending
before the department seeking authorization to irrigate the land
from a ground water source. These two applications (34-7296,
Michael and Juel Aikele, and 234-7482, Don A. Aikele} have not
been approved and diversion and use of water is not authorized
pursuant to the applications. A further review of the department
records did not indicate that other approved rights or c¢laims
authorize irrigation of the land in this 80 acre tract.

The attached order to cease and desist requires that
irrigation on the land not having a recorded water right be
stopped until a right authorizing irrigation is obtained to
allow irrigation of the land.

You have the right to have an administrative hearing before
the department pursuant to section 42-1701A, Idaho Code, if a
request is received by the department no later than 14 days after
;the service of this order.

Please feel free to contact the department if you have

questions.
Sincerely yours,

| Meemsr C M
NORMAN C. YOUNG , 'E;ﬁzbé%;
Administrator y

ggg:jlstent Foster ’ ﬁmﬁ F".MED

Gary Slette
NOV 01 1390
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO
"IN THE MATTER OF UNAUTHORIZED USE OF
WATER TO IRRIGATE IN THE S1/25Wl/4,
SEC. 6, TWP. 6N, RGE. 26E B.M.

- (DON A. AIRELE, JUEL AIKELE AND
. MICHAEL AIKELE)

ORDER TQ
CEASE AND DESIST

»
|

The Director of the Department of Water Resources ({(department), being
charged with the duties of protecting vested water rights, enforcing specific
statutes of the State of Idaho and the rules promulgated by the department, and
being authorized to order the cessation of violations or attempted vinlatians of
the provisions of the law relating to all aspects of the appropriation and
"distribution of water, makes the following Findings of Fact, Conclusions of Law

and Order:

FINDINGS OF FACT

‘ 1. The above named persons have submitted applications for permit to
irrigate all or part of the land in the S1/25Wl/4, Sec. 6, Twp. 3N, Rge. 26E,
B.M. located in Butte County, Idaho. Land in this B0-acre tract is located in .
the requested place of use for Application No. 34-7296 (Juel and Michael Alkele)

- and Application No. 34-7482 (Don A. Aikele).

2. The Director of the department has not completed processing of these
applications to appropriate water and has not authorized diversion and use of
*water as proposed in the applications.

'3. Field investigation by personnel of the department on Junme 21, 1990,
determined that water was being used for irrigation of gqrowing crops en all or
part of the land in the 51/2SWl1/4, Sec. 6, Twp. 3N, Rge. 26E, B.M,

b

'4.  Authorization to irrigate the land in the 81/2sWl/4, Sec. 6, Twp: 3N,
Rge, 26E, B.M. is not included in any other water right of record in the
department nor has any right to divert and use water on this tract of land been
claimed in the Snake River Basin Adjudication.

‘ CONCLUSIONS OF LAW
1. Section 42-351, Idaho Code, provides as follows:

1 If the director of the department of water resources finds,
on the basis of available information, that a person is
diverting water from a natural watercourse or from a ground
water source without having obtained a valid right to do so

| or is applying water not in conformance with the conditiong

1 of a valid water right, then the director of tﬁ%%ﬁ? T[ﬁ[“

ORDER TO CEASE AND DESIST —- PAGE 1
NOV 01 139U




£

2'

3.

4.

5.

6.

-7
@ { )

of water resources may file an action seeking injunctive
relief or may issue an order directing the person to cease
and desist the activity or activities alleged to be in
violation of applicable law or of any existing water right.

Section 42-229, Idaho Code, provides that: "The right te the use of
ground water of this state may be acquired only by appropriation,”

The illegal diversion of the public waters of the state of Idaho mist be
stopped or mitigated to prevent injury to other water rights, to protect the
water resources of the state and to assure that the allocation and use of
available water supplies takes place in an orderly manner.

Section 42-352, Idaho Code, provides that:

Any person who wilfully violates any cease and desist order
issued under chapter 3, title 42, Idaho Code, after the same
has been served on that person shall be subject to a civil
penalty to be imposed by the director of the department of
water resources not to exceed one hundred dollars ($1€0) per
diversion for each calendar day or any part of a calendar day
following service of the cease and desist order in which the
illegal diversion or use of water occurs.

Illegal diversion from each well or illegal application of water

constitutes a separate, individual diversion and if used without a valid water
right constitutes a separate violation of Section 42-351, Idaho Code.

Igsuance of a Cease and Desist Order by the Director is appropriate to
assure that diversion and use of water does not occur as proposed in the above
captioned applications in violation of the provisions of Section 42-351, Idaho
Code,

ORDER

IT IS HEREBY ORDERED, that upon service of this order that the applicants

doesk

or o

DATED this j?J?éi- day of June, 1990.

ORDER TO CEASE AND DESIST —— PAGE 2

Director

' CEASE 'AND DESIST the irrigation of the lands for which the right to irrigate
not exist until such approval is received from the Director to apprepr ate
herwige use water for the irrigation of the lands,

WMICROFILMED

NOV 01 1990
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May 17, 1990

RE: Application for Transfer No. 34-7080A/7136/7169
M. TODD PERKES, JUEL AIKELE & MICHAEL AIKELE

Mr. Kent Foster

Holden, Kidwell, Hahn & Crapo
P.0. Box 50130
Idaho Falls, ID 83405

Dear Mr. Foster:

Enclosed please find copies of protests filed against the above
referenced application. You should be aware that the following are
the items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the use of the
original right?

3. Will the proposed use under this transfer conflict with
the local public interest?

The applicant must be prepared to present evidence and/or testimony
addressing each of the three items should an additional hearing be
necessary. You will be notified at a later date as to the time and
place set for conference and/or hearing.

If we may be of further assistance, please contact us.

Respectfully submitted,

HARQLD W. JONES
Water Rights Supervisor

HWJ : CW M'ERHHLMEB

cc: IDWR - State Office NOV 01 1999
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May 17, 1990

RE: Application for Transfer No. 34-7080A/7136/7169
PERKES & AIKELE

Rita M. Lundy
Assigstant Secretary-treasurer

Big Lost River Irrigation District
P.O. Box 205

Mackay, ID 83251
Dear Ms. Lundy:

This is to acknowledge receipt of the protest filed against the above
referenced application for transfer. The following are the principle
items considered by the Department at a conference and/or hearing in
either approving or denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestant must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

w3 MICROFILMED

cc: IDWR - State Office
NOV 01 1990

-




May 17, 1990

RE: Application for Transfer No. 34-7080A/7136/7169 PERKES & AIKELE
No. 34-0170,/0556 HILLCREEE PROP.

Mr. Lawrence Babcock
Box 66
Moore, ID 83255

Dear Mr. Babcock:

On May 7, 1990, you brought to our office signed petitions protesting
the above referenced water right transfers. You have been selected
to represent the individuals on these petitions. Therefore, any
correspondence concerning these applications will be directed to you.
We are asking that you keep these individuals notified of any
proceedings concerning these transfers. For your cocnvenience, I have
enclosed copies of the petitions submitted.

This letter also acknowledges receipt of the protests filed against
the above referenced application for transfers. The following are

the principle items considered by the Department at a conference

and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestants must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter. If we may be of further

assistance, please contact us.
MICRUFLMED
HAROLD W. JONES

Water Rights Supervisor ' NOV 41 1y

Regspectfully submitted,

HWI : CW i

cc: IDWR - State Office L_ | | :‘
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Idaho Dept, of Water Resources
150 Shoup, Ave, Idaho Falla, Id. 83401
R. Keith Higginson Director

Bear Mr. Higginson:

We, the umdérsign9d, do hereby proftert the
attached apollcations for iransfer for at least,
but not limited to the following reasnnaz;

- g
i

T1.

‘No. 34-70804, 54-7136, & 54-7169 are apparenb--*4
ly permit numbers only, and suggest that Fibaly wod

- department approval has not been granted-on ;megfm:,q
the point of diversion, wa

Jziq‘Tﬁ%Té'ﬁﬂ an apparent expanaion of water
fta"-';:'e-‘;:.‘ rig’ht% . B
L . ] ) dlf..s,?(?‘ﬁi ?‘F ’
3 A injury to pricr rirhts in 3 ddedricd nog-
" osihility.
4. We havé an over-appropriation of the total . gt
yater supply in the basgin, 5 E%ﬁﬁi
5. These tranafers are against the Public inter- Figen
Test,
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- Department of Watly BesoUiBS Dony, of Water Resources
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1990

®

Shoup, Ave, Tdaho Fallg, Id, 83401
R. Keith Higginson Director

Dear Mr. Higginson:
We, the undersigned, do hereby protest the

attached applications for iraunsfer for at least,
but not limited to the following reasons;

riTde

1.

No. 34-7080A, 34-7136, & 34-~7169 ars apparent-
ly permit numbers only, and suggest that final
department approval has not been granted on
the point of-diversion,

There is an apparent expansion of water
rights.

- - d- . ?‘.
An injury to prior rimghts is a di§233%¢ no
sibility.

s‘;
We _have an over-appropriation of the total
water supply in the basin,

ﬁ;ﬁThéée transfers are against the Public inter-
" esgt.
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Idaho Dept. of Water Resources
150 Shoup, Ave, Idaho Falls, Id. 83401
R. Keith Higginson Director

Dear Mr. Higginson:

We, the undersigned, do hereby protest the
attached aprliecations for transfer for at least,
but not limited to the following reasnns;

1. No. 34-70804A, 34-7136, & 54-7169 ars avparent-
1y permit numbers only, and sugegest thaot final
department approval has not heen granted on
the point of divergion.

2. There is an apparent expansion of water

rights.
dicTiwe™

3. An injury to prior richts is a ddisdried noco-
sibility.

4. We have an over-appropriation of the totsl
water supply in the basin.

5. These transfers are against the Public inter-

est.

ADDRESS
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NOTICE OF PROPOSED
CHANGE OF A WATER RIGHT

NO. 34-7080A/34-7136/34-7109

Notice is hereby given that M. TODD
PERKES, JUEL & MICHAEL AIKELE
have applied to the De ent of Water
Resources to CHANGE A POINT OF Di-

- VERSION & PLACE OF USE of the wa-

ters of & CROUNDWATER source. The
t sought ta be ch 1s evidenced

by LICENSE NQ.'S 34-7080A, 34-7136,
& 34-7169 and recorded as follows:

POINT OF DIVERSION: SWNW SENW
55T 3N R25E, BUTTE COUNTY
NO. 34-T0B0A

AMOUNT: 2.67 CFS

PRIORITY: SEPT. 23, 1974

The water {s used to Irrigate 180 acres
from April 1 to November 1 within the
NEW & 11 T 3W R25E, B.M.
NO. 34-7136 -

AMOUNT; B.5 CES

PRIORITY: MARCH 26, 1078

The water is used to trrigate 160 acres
from April 1 to November 1 within the
NWY S 11 TANRZ5E, BM.
NO, 34-7169 -

AMOUNT: 4.48 CFS

PRIORITY: JAN. 8, 1977

The water s used to te 160 acres
from 1 to November 1 within the
SE% S i1 T3NR25E, BM.

TO BE CHANGED AS FOLLOWS:

The water will be diverted within the

SWSW S8 21 T 4N R 26E and used to irri-

quao«mvnﬂunmesmmsusa'rw
26E, B.M. b

Any protenta t the sed
change must be with 0

ent of Water Resources, 150
Shoup Ave., Idaho Falle, ID 83401, on or
bdlg.m xﬂf&"é’l' 1900,
Director

Published in the ARCO ADVERTISER
on APRIL 10 & 28, 1990.
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Idaho Dept. of Water Resources
150 Shoun, Ave, Tdaho Falls, Id.
R. Keith Higginson Director

83401

Dear Mr. Higginson:

We, the undevrsigne=d, do hereby protest the
attached apolications for transfer for at least,
Mt not limited to the following reason3z;

1, No. 34-7080A, 34-7136, & 34-7169 are apparent-
1y permit numbers only, and suggest that final
department approval has not been granted on
the point of diversion,

2. There i=s an anparent expansion of water
rights.
. : . : dislipel
5. An injury to pricr rishts i=s a disteieds noo-
sibility.

4, We have an over-appropriation of the totsl
water supply in the basin.,

5. These transfers are against the Public inter-
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NOTICE OF PROPOSED
CHANGE OF A WATER RIGHT

NO. 34-7080A/34-7138/34-7169
Notlce 1s hereby given that M. TODD
PERKES, JUEL & MICHAEL AIKELE
have applied to the ent of Water
Resources to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the wa-
ters of 8 GROUNDWATER source. The
right t to be changed is evidenced
LICENSE NO.'S 34-708047, 34-7138,

'?34-7 169 and recorded as follows:

POINT OF DIVERSION: SWNW SENW
85T 3N R 25E, BUTTE COUNTY
NO, 34-7T0B0A

AMOUNT: 2.67 CFS§

' PRIORITY: SEPT. 23, 1974

The water {8 uaed to te 160 acres
from Apri 1 to November 1 within the
NEY S 11 T 3N R256E, B.M.

NO, 34-7136 -

AMOUNT: 6.5 CFS

PRIORITY: MARCH 28, 1978

'Ihewatcrluua to irrigate 160 acres
from April 3 ovember 1 within the
NWK & IIT.'INR25E. B.M.

NO. 34-7169

AMOUNT: 4.48 CFS

PRIORITY: JAN. 6, 1877

The water 18 used to Irrigate 160 acres -
from April 1 to November 1 within the
SEV: §11T3aN R25E, BM,

TO BE CHANGED AS FOLLOWS:

The water will be diverted within the
SWSW 521 T 4N R 26E and used to irr-

480 acres within the SvaNv 5% S 6T 3N

o ents oot e g
protests L]
chnnge must be filed with aho

ent of Water Rcauurccn 150

Sh Ave,, Idaho Falls, I} 83401, cnor
befomMAY'? 1880,
R. Keith Higginson

Director
Publiahed in the ARCO ADVERTISER
on APRIL 19 & 26, 1990,
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tdaha Dept. orf Water Reaourees
150 Shoup, Ave, Tdaho Falle, Ia. B3401
R. Keith Higeinson Directop

Dear Mr, Higginson:
We, the undersipgned,

attiched apolications
bt not limited ta the

do hereby prote~t fhe
for {Aranefer Tor at Teast,

following URARANS]

1. No. 34-70804, 34-7136, &
ly permit numhers anly,
department Approval hng
the point of diversion,

M-T169 gre anparent-

nnt heen pranted on

7 Thern ig an Anparent
rights,

2EPANRion Af yater

~N
.

1ﬁ

£ O T

o ‘ _ dir?rwe
An injury 4o Iricer riphtg 1 dHedbried
Sibility,

4. We have an over-appropriation of the botal

wa e sunply in the bagin,

J1

- These fransfers are agsinst the Public inter-

est,
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NOTICE OF PROPOSED
CHANGE OF A WATER RIGHT
NO. 34-7080&/34-7188{34—7189

Notice ta hereby given that M. TODD
PERKES, JUEL & MICHAFL AIXELE
have applied o the Delgmtmmt of Water
Resgurcea to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the wa-
tera of a GROUNDWATER source. The
right sought to be changed 15 evidenced

by LICENSE NO.'s 34-70804, 34-7138,

# 34-7169 and recorded an followes:

POINT OF DIVERSION: SWNW SENW
S8 T 3N R 25E, BUTTE COUNTY
NO, 34-70B0A

AMOUNT: 2.67 CFs

PRIORITY: SEPT, 23, 1974

The waler 18 uaed to aie 160 acres
from April 1 to November ] within the
NEV, 5 1) T 3N R 95, B.M.
NG, 34-71368 -

AMOUNT; 5.5 CFs

PRIORITY: MARCH 26, 1978

The waler {s vsed to Irrigate 160 nores
from Aprfi 1 to November 1 wilhin the
INWu 5 11 T3aN RI5E, B.M,
NO. 34-7160

AMOUNT: 4,48 CFs

PRIORITY: JAN. 8, 1077

‘The water 19 used Lo Irrigate 160 acres
fram April 1 to Novernber ) within the
SEY S 11 TAN R 25K, BM,

TO BE CHANGED AS FOLLOWS:

The waler will be diveried wilhin the

SWSW 5 21 T 4N R 268E and used to ir-
480 acres within Lhe SYNI, S%S‘BTGN

26E. B.M. £ th ond
“:38 wlthe lgmaho

prolests
ch:ntge must be
ent of Water Respurces, 150

Shoup Ave., Idaho Falls, I} 8340 L,onor

ore MAY 7, 1900,

R Kelth Higginson

Director

Published 1 the ARCO ADVERTISER
on APRIL 19 & 28, 1890,
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of Water Resources
Ave, Td1aho Falle, Id.

ept.

up, 85401

Dear Mr. Higginson:

We, the undersigned, do hereby protest the
attached apolications for ilrancfer for at least,
but not limited to the following reasong;

1. No. 34-70804A, 34-7136, & 54-7169 are aprarent-
1y permit numbers only, and sugrest that final
department approval has not been granted on
the point of diversion.

2. There is an apparent expansion of water

rights.
distime?

3. An injury to prier rirhls is a disderiedt noo-
sibility.

4. We have an over-appropriation of the total
water supply in the basin,

5. These transfers are against the Public inter-
est.
NAME ADDRESS

MW

Kraserects
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NOTICE OF PROPOSED

CHANGE OF A WATER RIGHT
NO. 34-7080A/34-7136/94-7169
Notice 18 hereby given that M. TODD
PERKES, JUEL & MCHAEL AIKELE
have applied to the Department of Water
Resources to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the wa-
ters of 8 CROUNDWATER sowree, The
right sought to ba changed 1a evidenced
by LICENSE NO.'S 34-70804A, 34-7138,

& 34-7169 and recorded aa follows:

POINT OF DIVERSION: SWNW SENW
S 6 T 3N R 25E, BUTTE COUNTY
NO. 34-7080A

AMOUNT: 2.67 CF&

PRIORITY: SEPT. 23, 1974

‘The water 18 used to irrigate 160 acres
from April 1 to November 1 within the
NEW 8 11 T 3N R2EE, B.M.
NOQ, 34-7138 -

AMOUNT; 5.5 CFS

FRIORITY: MARCH 286, 1876

The water is used to irrigate 180 acres
from April 1 to November 1 within thé
NW¥ § 11 T 3N R25E, B.M.
NO. 34-7169 -

AMOUNT: 4.48 CFS

PRIORITY: JAN. 8, 1977

The water 18 used ta irrigate 1680 acres -
from April I to November 1 within the
KXY S 11TaN R25E, BM,

TO BE CHANGED AS FOLLOWS:

The water will be diverted within the

SWSW S 21 T 4N R 26E and used to trri~

480 acres within the SN SYH S6 TN
26E B.M. '

proteats t the sed

change muut be filed with o

Department of Water Rcsnurees 180
Shoup Ave., [daha Falls, [ 83401, onnor
befom MAY 7, 1990,

R. Ketth Higginson

Director
Published in the ARCO ADVERTISER

on APRIL 19 & 26, 1990,
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P. O Box 205
Mackay, |ID 83251

MAY -2 1990

Depariment of Water Resources
Eastarn District Office

April 28,1990

Idaho Dept. Water Resources
150 Shoup Avenue
Idaho Falls,Id. 83401

To whom it may concern:
We wish to protest #-34-7080A/34-7136/34-7169 M. Todd Perkes,
Juel and Michael Aikele application for a change of a water right.

The stated reasons are as follows: Idaho Code Section 42-222- not in the
public 1nterest-the well it is being transferred to is under a cease and
desist order.

We also wish to protest #-34-00170/34-00556 Hillcreek Properties.
Stated reasons: Idaho Code 42-222 not in the public interest-

Yours truly

Rita—M- Lundy
Assistant Secretary-treasurer
Minutes of 4/25/19390

CC: Lewis Rothwell
Chairman of the Board
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WATER DISTRICT

WATERMASTER

® L @
APPLICATION FOR TRANSFER OF

WATER RIGHT NO..34- 20904/(3¥-7/38/3%-7/87
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I do endorse approval of this change.

I do not endorse approval of this change.

I recommend the following conditions of approval:
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NOTICE OF PROPOSED CHANGE OF A WATER RIGHT

NO. 34-7080A,/34-7136,/34-7169

Notice is hereby given that M. TODD PERKES, JUEL & MICHAEL
AIRELE have applied to the Department of Water Resources to
CHANGE A POINT OF DIVERSION & PLACE OF USE of the waters of a
GROUNDWATER source. The right sought to be changed is evidenced
by LICENSE NO.'S 34-7080A, 34-7136, & 34-7169 and recorded as
follows:

PCINT OF DIVERSION: SWNW SENW S 5 T 3N R 25E, BUTTE COUNTY

NO. 34-7080A AMOUNT: 2.67 CFS PRIORITY: SEPT. 23, 1974
The water is used to irrigate 160 acres from April 1 to November

1 within the NE1/4 S 11 T 3N R 25E, B.M.

NO. 34-7136 AMOUNT: 5.5 CFS PRIORITY: MARCH 26, 1976
The water is used to irrigate 160 acres from April 1 to November

1 within the NW1/4 S 11 T 3N R 25E, B.M.

NO. 34-7169 AMOUNT: 4.48 CFs PRIORITY: JAN. 6, 1977

The water is used te irrigate 160 acres from April 1 to Noveﬁieri
.\
{

1 within the SE1/4 s 11 T 3N R 25E, B.M. W‘\}:‘R““\-“E

TO BE CHANGED AS FOLLOWS:

The water will be diverted within the SWSW £ 21 T 4N
e

! e
R 26E and used to irrigate 480 acres within the.&i72N1/2 51,2



86 T 3N R 26E, B.M.

Any protests against the proposed change must be filed with the
Idaho Department of Water Resources, 150 Shoup Ave., Idaho Falls,
ID, 83401, on or before MAY 7, 1990.

R. Keith Higginson
Director

Published in the ARCO ADVERTISER on APRIL 19 & 26, 1990.
l—/
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NOTICE OF PROPOSED CHANGE OF A WATER RIGHT

NO, 34-7080A/34-7136/34-7169

Notice is hereby given that M. TODD PERKES, JUEL & MICHAEL
AIKELE have applied to the Department of Water Resources to
CHANGE A POINT OF DIVERSION & PLACE OF USE of the waters of a
GROUNDWATER source. The right sought to be changed is evidenced
by LICENSE NO.’'S 34-7080A, 34-7136, & 34-716% and recorded as
follows:

POINT OF DIVERSION: SWNW SENW S 5 T 3N R 25E, BUTTE COUNTY

NO. 34-7080A AMOUNT: 2.67 CFS PRIORITY: SEPT. 23, 1974
The water is used to irrigate 160 acres from April 1 to November

1 within the NE1/4 § 11 T 3N R 25E, B.M.

NO. 34-7136 AMOUNT: 5.5 CFS PRIORITY: MARCH 26, 1976
The water is used to irrigate 160 acres from April 1 to November

l within the NW1/4 5 11 T 3N R 25E, B.M.

NO. 34-7169 AMOUNT: 4.48 CFS PRIORITY: JAN. 6, 1977

The water is used to irrigate 160 acres from April 1 to November

1 within the SE1/4 8 11 T 3N R 25E, B,HM. MERHHLHED

NOV 01 1940

TOQ BE CHANGED AS FOLLOWS:
The water will be diverted within the SWSW 5521 T 4N

i
R 26E and used to irrigate 480 acres within the “S17ZNI72—S1r2~



56 T 3N R 26E, B.M.

Any protests against the proposed change must be filed with the
Idaho Department of Water Resources, 150 Shoup Ave., Idaho Falls,
ID, 83401, on or before MAY 7, 1990.

R. Keith Higginson
Director

Published in the Custer Publishing Co. on APRIL 19 & 26, 1990,
t
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19-Apr~1990

Douglas Rosenkrance
Water Master #34
P.0. Box 24
Mackay, ID 83251

RE: Application for Transfer No. 34-7080A/34-7136/34-7169, &
34-00170,/34-00556,

Dear Watermaster:

Please find enclosed a copy of the above referenced application.
Please review the application and complete the form, returning
them to this office as soon as possible.

Thank you for your cooperation in this matter.

Respectfully submitted,

Harold Jones
Water Rights Supervisor

HJ/rb
Enclosure

MICROFILMED

NOV 01 15
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LAW OFFICES

HOLDEN, KIDWELL, HAHN & CRAPO
FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HOLDEN ({1877-1067)
KENT W FOSTER PO BOX 50130 AOBERT B HOLDEN {1911-1977)
AQBERT E FARNAM IDAHO FALLS. IDAHO 83405 TERRY L CRAPG {1939-1982)
WILLIAM D FALER ' WILLIAM S HOLDEN {1907-1938)
STEPHEN E MARTIN _
CHARLES A HOMER TELEPHONE (208) 523-0620 R VERN KIDWELL OF COUNSEL
GARY L MEIKLE TELEFAX (208) 523-9518
MICHAEL O CRAPQ
GAYLE A SORENSON B
DONALD L HARRIS '!»
GREGOR S CHVISUK
RAMDALL B REED '
MARIE T FEELEY .
ROBERT M FOLLETT

April 2, 1990

Depart.ieit of Vrutor hasources
Eastern District Cfica

Keith C. Wilson, Senior Resource Agent
IDAHO DEPARTMENT OF WATER RESOURCES
150 Shoup Avenue, #15

Idaho Falls, Idaho 83402

Dear Mr. Wilson:

We are again returning the Perkes--Aikele Application for
Transfer. We have also prepared a new map which we think has
been properly colored this time to reflect only the 480 acres
shown on page 1. Apparently the coloring of the extra 40 acres
was our mistake and we apologize for it. We have also enclosed
a new page 1l prepared exactly as the one we sent to
Harold Jones on February 1l6th, just in case you need a clean
page.

We have requested from Todd Perkes copies of his tax
notices which we will forward to you as soon as we receive
them. We have been unable to reach him by telephone, but will
continue to try in order to get them to you as soon as
possible. This matter was a dire emergency when it was
submitted in mid-February. If there is anything that can be
done while you are waiting for the tax notices to come from
Todd Perkes, we would very much appreciate it if you would do
that.

Yours very truly,

7 W8 e

Kent W. Foster " ! 1230

#3840.00/srr Y

Enclosure . —

—t



27 March 1890

Kent Foster

C/0 Holden, Kidwell, Hahn & Crapo
P.Q. Box 50130

Idaho Falls, Idaho 83405

RE: Application for permit for Idaho Gold Corporation
Transfer for Todd Perkes, Juel & Michael Aikele

Dear Mr. Foster:

Bnclosed are copies of the application for permit and
application for transfer that you submitted to this office.
To facilitate making any corrections I have indicated those
items that need to be changed. After reviewing these copies
please contact me as some of the changes and additions can be

made over the phone.

Your prompt response will be appreciated.

Sincerely,

Keith C. Wilson
Senior Resource Agent



27 March 1990

Kent Foster

C/0 Holden, Kidwell, Hahn & Crapo
P.0. Box 50130

Idaho Falls, Idaho 83405

RE: Application for permit for Idaho Gold Corporation
Transfer for Todd Perkes, Juel & Michael Aikele

Dear Mr. Foster:

Enclosed are copies of the application for permit and
application for transfer that you submitted to this office.
To facilitate making any corrections I have indicated those
items that need to be changed. After reviewing these copies
please contact me as some of the changes and additions can be

made over the phone.
Your prompt response will be appreciated.

Sincerely,

Keith €. Wilson
Senior Resource Agent

 MICRGFILMED

’ NGV 01 1990

r-.m.
Hnu_
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LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPQO
FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HOLDEN (1877-1967)
ROBERT £ PARNAM PO BOX 80130 ey L GRAR (1508-196%
- )
WILLIAM D FALER IDAHO FALLS' IDAHO 83405 WILLIAM 5 HDLDEN (1807-1988)
STEPHEN E MAATIN I
CHARLES A HOMER TELEPHQONE {208) 523-0620 R VERN KIDWELL OF COUNSEL
GARY L MEIKLE TELEFAX (208} 523-9518
MICHAEL D CRAPQ
GAYLE A SORENSON
DOMNALD L HARRIS
GREGOR S CHVISUK February 16, 1990
RAMNDALL 8 REED @
MARIE T FEELEY
ROBERT M FOLLETT &f? - EE ;if !?;F,
L s
Harold W. Jones, Water Resource Supervisor FEB 106 1990
IDAHO DEPARTMENT OF WATER RESOURCES Department of Water R
150 Shoup Avenue, #15 or YYaler hesources
Idaho Falls, Idaho 83402 Bastern District Office

RE: Perkes--Aikele Application for Transfer

Dear Harold:

We are returning the Perkes--Aikele Application for Transfer
and the $50.00 filing fee, together with a new page 1 showing a
specific 480 acres which you may use in place of the original
first page if you prefer. We have also enclosed a new map and
Attachment "A",

Although we assumed that it would be possible to place a
condition on the transfer which could mathematically avoid the
theoretical exzpansion issue, we will try to comply with your
thoughts.

However, we do not wish to try deceive anyone about the
actual facts, which are that the water from this well is placed
into a ditch system with the water from all other sources and it
is impossible to tell where, within the entire 1730 acres that
the ditch system serves, this specific water may end up or
exactly how much of the water diverted from this particular well
may be evapotranspirated by the plants that end up using it.

If anything else needs to be revised, please let us know as
soon as possible since we are anxzxious to expedite this matter in
every way possible.

Yours very truly,
Kent W, Foster
#3840.00/81C

Enclosure




LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO

FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HOLDEN ({1877-1967)
KENT W FOSTER PO BOX 50130 ROBEAT B HOLDEN {1911-1971)
ROBERT E FARNAM TERRY L CRAPQ (1938-1982)
WILLIAM D FALER IDAHO FALLS, IDAHO 83405 WILLIAM § HOLDEN (1907-1988)
STEPHEM E MARTIN -

CHARLES A HOMER TELEPHONE (208) 523-0620 R VEAN KIDWELL OF COUNSEL
GARY L MEIKLE TELEFAX {20B) 523-9518

MICHAEL D CRAPO
GAYLE A SCRENSON
DONALD L HARRIS
GREGOR 5 CHWISUK
RANDALL B REED
MARIE T FEELEY
ROBEAT M FOLLETT

February 14, 19990

Idaho Department of Water Resources
150 Shoup Avenue, #15
Idaho Falls, Idaho 83402

Gentlemen:

We are enclosing with this letter an Application for
Transfer together with our client's check in the amount of
$50.00 for the filing fee.

Our clients are most anxious to have this transfer
processed as rapidly as possible and anything that can be done
to expedite this matter would be greatly appreciated. If there
are questions or problems, we would appreciate it if you would
call us as soon as possible so that we can assist in every way
appropriate to have this application processed promptly.

Thank you for your kind attention to this matter.
Yours very truly,

s

Kent W. Foster

#3840.00/srr
Enclosure
MiCROFILIED DECEWE])
NOV G 1930 F@ERWE FEB 141990
Department o Watat Resources
FES | 61990 Eastern Distnct Othee
I, Depaiisti Of Watst Reasources

E W Eastefn Dustnct _Oﬁicd



October 4, 1Y9bZ

RE: Permit Nos. o4-7UbUA, o4-71.b and s4-7luy

Marshal Todd Perkes
Route #1, box 1lU
Arco, 10 gi2ia

Dear Mr. Perkes:

Enclosed herewith are copies of your water rignt Ticenses 1issued on
the above-~referenced permits along with copies of ycur approved applications for
amendment. Also encloscd is Departmental Receipt no. 24014 in tne omount of
$ou. LU,

should you have any questions regarding ihese cocunents, please feel free to
contact our office.

sincerely,

JIM JOHNSUN
water Distribution Supervisor

Ju /kw
Enclosures



Auqust cu, 15L%
RE: Perwmit nos., o4-700U A, 3-7l4o and 34-7169

Marshal Tedd Parkes
Route ‘i, bour 1uu
Arco, LU Lol
ear Mr, Perkes:

On duly 2, idue, we farwerced anspdwrnts to5 yeud t0 he comploiad to amend theses -
permits <o correspond with the fintings of +hez field exarfner so thit w2 could
issue these Yicensez,

As of this dut2, wa hive pet roceived those wenoments,  If we do pot recelve
them within fittean {15) days, we will assume you no longer have any interest in
thase permits znd cancellation prozesrings will begin.

If y(}u have ,rv"] GM‘S!‘.ﬁns, 91-3859 I*ar'?\'.ﬁ-:'t s,

Sincerely,

JIN JOHNSHS
Mater Uietiribution Suparvisor

Jdikw



State of Idaho .
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Gerepinor Statehouse
Boise, Idaho 83720
A. KENNETH DUNN (208) 334-4440
Drrescrex

July 9, 1982
RE: Permit No. 34-7136

Marshal Todd Perkes
Route #1, Box 110
Arco, ID 83213

Dear Mr. Perkes:

A representative of this Department made an examination of the works covered by
your Permit No. 34-7136 and has found the following:

Amount of water that can be recognized as beneficially used under
Idaho law: 9.50 cfs Source: groundwater

The maximum quantity diverted shall not exceed 430.0 acre feet
per year.

Point of diversion: SWaNWk, SEWNW%, Sec. 5, Twp. IN, Rge. 25E, Butte County

Esgefﬁﬁéa1 use: Irrigation of 160 acres within the NWy, Sec. 11, Twp. 3H,

Priority date established: March 26, 1976

In order for the Department to issue the above license, it will be necessary for
you to amend the permit to correspond with the findings of the field examiner. We
are enclosing a partially completed amendment form for your use in this matter,

Please sign the amendment application and return it to this office along with a
$20.00 filing fee within 30 days in order that we might issue your license as
set forth above. If you do not concur with these findings or have any guestions,
please contact us within the 30-day period.

Sincerely,

JIM JOHNSON
Water Distribution Supervisor

JJkw
Enclosure



MEMO

TO: Files 34-7169, S lnd 34-7080A Date: 3/12/1982

FROM: Jim Johnson

RE: Conveyance system used to deliver water from the point of diversion to the
point of rediversion. :

On this day I called Rita Lundy, Secretary for the Big Lost River Irrigation District
to determine the amount of water normally flowing in the Timber Dome Canal during

the irrigation season so that amount of water lost between the said diversion points
could be determined and reflected on the licensed water right.

She informed me that there is presently a lawsuit pending disputing ownership of the
Timber Dome Canal. The Timber Dome Canal as it is called on Right 34-7169 and

34-7136 is called the Blaine Canal or U.C. Canal by the Big Lost River Irrigation
District.

According to Ms. Lundy the Big Lost River Irrigation District charges an user fee
to water right owners and share holders using the Irrigation District Canals.

The permit holder uses the said canal to deliver his groundwater source to the place
of use. The Big Lost River Irrigation District feels that this canal belongs to

them and has charged the permit holder and other users a fee for the use of the canal.
In turn, several of the users have filed suit against Big Lost River Irrigation
District contesting their authority over said canal.

The above information has 1ittle to do with the issuance of the water right except
that Ms. Lundy has requested that instead of identifying the canal used as the Timber
Dome Canal that we use the name of Blaine Canal or U.C. Canal.

In reference to capacity of the canal, it appears that its capacity is much greater
than what is actually diverted into the canal because the canal is also used for
flood control diversions. When first constructed it was designed to supply water for
50,000 to 100,000 acres; however, it appears that much of the land was never
developed.

As to the Toss to groundwater, the irrigation district will vary the amount depending
on yearly climate conditions. For example, normally the district assesses a 30%
10ss however in 1977 the district charged 50% loss.

SUMMARY :

The capacity of the Timber Dome Canal is much larger that the amount of water being
diverted into it. The capacity of the canal is not known therefore the Moritz
Formula cannot be used to determine water losses.

The Titigation over canal right-of-way should not impact the amount of water used
under this Ticense except that if the Big Lost River Irrigation District obtains
control they will assess a 30% loss, in some years 50% loss to the permit holder.



DEPARTMENT OF WATER RESOU
FIELD REPORT

ot /138, (oo

s o

1. Name of periit holder

Phone <3¢ 7 3/57

Post office address = /,

Phone

Person to contact

2. Source of water supply. Groundwater !j( Surface water | |
{name spring, stream, etc.)

Tributary 1o

3. Water will be used for the following purposes:

Amount _i c.fs. for MM—'W_/

AFAnnum {ncﬂqu of use)
m B
Pericd of Use: from N~/ to / /- / 8 ‘—3'3
{mo.-day) inclusive {mo.-day) mw? RN S
ip}‘f (BRI O8 I
Amount _ ¢.fs, for ‘\,l) 5 |
AF i —h
fAnnum (nature of use) cE8 o1 1908 8 M
Pericd of Use: from to
urced
(mo.-day) inclusive (mo.-day) Department of jNa?er Re§} "Q
Eastern District Qftica .
& a PNy
Amount e fs for — Ky
AFfAnnum (nature of use) o E Ny
Period of Use: from o
{mo.-day) inclusive (mo.-day) '
Other uses:
4. Tetal amount to be oppropriated:
Max Rate of Diversion sfi cubic feet per second and annual volume __ AFfAnnum.

5. Location of Point{s) of Diversion:

Townshipﬂw& RQnger?é_EJ._EfW, B.M., Sedlon*éf__, SubdivisiomTM) Va o) ‘Ag@zﬁ*

County
Township__ . ... NfS, Range_____ E/W, B.M,, Section________, Subdivision Ya Vs,

County
Township____ N/S, Range____ E/W, B.M,, Section______ Subdivision 14 Ya,

County

Other Paints of Diversions: y -SE /KE // T3 N AWE

Description of diverting works:_o20“ X 300! oo 0 %f) /@.u/n/z?,ﬁ

Measuring device required:  yes no [}

6. Lands to be wrrigated or place of use.

NEV; NW1a SWia SEV4
TWP. |RANGE| SEC. TOTALS
NEVs INWVa | SWV, | SEVa | NEVa iINWVL [SWia | SEVa | NEVs [NWYa1SWVa | SEVa | NEVs INWL | SW4 | SEVG ..
3N 2522 1l |HO | O /8 #8. #0| 0 | 0|+ o 153
d
[ie-
)
} :'_—L

TOTAL ACREAGE 320
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w
v, ® @

y W)

2679 /J/‘M W
DATE OF EXAM W
s20 § ”"DL

Recommended /a0
Irrigation Reguirement 3 hd 0 Ac FtfAc
¥ 32 / /
USE /2
Irrigation Q=_ﬁ _c.fs. V=_ A’[gé_._ AFfAnn. from /4{10 n / to 174 y
Domestic Q=______ cfs. V=____ ___ AFfAnn. from to
Livestock Q= cfs. V=_—_.  AF/Ann. from fo

Is water co-mingled? yes..K_ no_ .

Name source: . i %W M - A/ZD
pr._%ls, Rge__ZEAM,BM. Sec__ o, Sub___=CY v, m%
County
Exchange? ves no M
Name source exchanged with: W

twp.___ NfS,Rge ____ EMW, B.M.,, Sec Sub Va Va
ﬁ County
Point of injection:
twp—— NS, Rge E/W,B.M., Sec , Sub Va Va
County
Point of exchange: A/ ﬁ/
twp.. " N/S, Rg E/W, B.M., Sec Sub Va Va D
@ / 10020 L sy Qﬂﬁ_ﬂmwf' I
Total G measured ____*~ 5 7 CFS b Method of measurement /Y -hiVE Mg TELAT tury

Total G reoommended f\&eter No?g Q } R peﬂéa? oME Cﬁdlflon_m/_i—
TotalVrecommended__% : % X Q.02 C&/g £t a0 sacsedl

Recommended Amendments:

P.D.
Place of Use 7 7
Oth A L
Noneer LY g—-——
W%‘;MELUREEEA "F g:C!ULATIO.NM v [ 1§ See F = 250735 C = 5. J08ers = & 8/crs AT P""’T
0 — U = AwnusAr EEa0ing <3"= J332.01 5./7¢Fs
2 R ) 97rs X iy K 1982 = 55& JWW > 3.0 x/dad %goé}%,;]

9—0?'4’23 te i
5 STE DESE%TEONE T, Qoo joch p ,.,-:?ﬁk Jﬁfgfm,,ﬂ, A Zm, Q. US, fod Treus 00 {p I0"% 5 /401~ SHT-2503730
s- Noj Johnstoy YT, sm 4548 — o2 Puroen VERTidwk pp SH.
b -—VAJ.LEY CoRNER SysiBM PlorEL s STZ/
METER - MLCPomETER ~ 73412163
RD , — Mofop— [A-S: HollosknrT R00hp _Type H-il. 5K /377258
'~ —JRYNE < BowTeR. WELLINE SN #5757
RE A,

- 30 ) 7
ADD  Tiogol- i ATER is [Fvvicen 1o CELFT <7777k By wfzz—%
genpwn]  Fif~ 7!(9 w—M Devends 7. 0beFs 1ol
ED DomE_ _CAMA, |, — MJ

Examiner's Signature M‘Lﬂ(f M/é\ Date < c;cf /W 5;37/
Checked by W %{M 7/'—/ (Z -§0 REEE..
Aaproved by — J %‘ Date 3 /I ?{Af z
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WRD417 WATER RIGHTS PROOF READING REPORT 10/05/82 PAGE 1
®
WA TER—REGHENUMBER—I4~T136
o ———OWNER LAST -NANE ~PERKES FIRST NAME =~ MARSHAL FOPD——— —ORIG-QWNER =
ADDRESS LINE 1 = RT, 1 BOX 4438 )0 ADDRESS LINE 2 = .
@ ~—— ADDRESS LINE 3~ C1Tt——AREH STATE ~ 10— Z1P COPE-~ 83213
SOURCE = GROUNDWATER TRIBUTARY OF «
FEATHE PRIORIT
® TOTAL DIV, VOLUNE » 48O 00 AFA TRFR/AMEND e WATER DIST
2= T a a7 NN O o FoE LIt RED “q" !¢|¢I|....¢|I¢|za r ]
from TLEERGM = 0403 TO = 11=01 USE = IRRIGATION USE DIV, 480 ,00 AFA
PLACE OF USE —~TWN-—O3IN-RNG 258 SEC 1 —TPRACT NENELOT —AC 40— TRACT —NWNELOF —AC 40— —
° XE L from £ile TRACT SWNE LOT AC 40 TRACT SENE LOT AC 40
—PRACT NEN—LOT —AC—40—TRACT —NANN—LOF— —AE—40————
® TRACT SWNW LOT AC 40 TRACT SENW LOT AC 40
DECREE NAME DATE -» TOTAL—ACRES 329
] { ‘. 1
REMARKS = See filefor icens, we &aL.H.sLh.
. 2pi %13 ﬂlmnm.m ™
OTHER RIGHTS FOR SAME USE = 34-7080,
PREGF—DUE B 5r={ 458 PERMERAD E6 B , 916 RO ESTED— HEARING — LNy
® PROOF MADE = P FLD EXAM » COND, OF APPROVAL 01 04 18
¥ ERSTON MEANS L7 PUMP;CA b—&— 5P R KGERDS
®
® u&m SEANE 17 2 RS £ .%&.%Bwk




9o WATER RIGHT NUMBER 34=7136 wATKR RIGHTS FDIl REPORT 04/18/79 PAGE 23
® ¢
LON
® N  OwNER LAST NAME = PERRES FIRST NAME = MARSHAL TODD
N  ADDRESS LINE 1 = RT, 1 BOX 1438
S 2 - CITY = ARCO ~ STATE = IR "ZIF CODE = 83213
® . N SUURCE = GRUOUNDWATER
| N STAGE =~ PERMIT PRIURITY = 03-=26=1976 COUNTY ~ BUITE TOTAL DIV, RATE = 5.5000CFS
y TN T DIVERSION POINT = Swhiw U5 04N 26F oo T mrTm T s e em e e
@ N FROM = 04=0) 10 = 11-01 USk = IKKIGATIUN USF DIV, RATE = 5.5000CFS
; N  USE = IRRIGAIION PLUACE OF USE = 'IwN 03N RNG 25E S&C 11 TRACT NENE AC 40 TRACT NWNE AC 40
TN T ’ T T e T TTTTT T TTUUTRECT SWNE AC 40 TRACT SENE AC 40
® v TRACT NENW AC 40 TRACT NWNW AC 40
i N TRACT SwWNw AC 40
. N USE = IRRIGATION ~ =~ " 7 7 PLACE OF USE = TWh 03N PNG 25F SEC 11 TRACT SENw ~~~ ~~ AT 40 T
®- N UTHER RIGHTS FOR SAME USE = 34=/0mu,
: N PRUUF DUE = 05=01=1981 PERMIT/DENLED = ub=14=1976
s {TTTRC T . " 777 COND, OF APPRVL = 01 0% -~~~ — -~ T o 7C T T T T T
& N DIVEKSION MEANS = WELL, PUMP, CANAL & SPRINKLERS.
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3/7%9 . .

IDENT. NO. 3 4-7130b

WATER RIGHT
DATA ENTRY LOG

Initials Date Item

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed

Transfer Approved
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. WATER RIGHT ANALYSIS FORM ®
- DATA ENTRY -

Identification No. /| Y- 3

07d No. New No.

Record

1. Original Owner: _2§§2;f¢zé%4//;?4224%//,iégg;tiﬁf

Present Owner:

2. Mdress: fA /, Lox /55

3. Civ: o State: /.0 lipp S 3=2/=
4. A. Source of Water: 5971k2¢2¢zé;42h£§5*/

B. Tributary of:
5. A. Stage (A,P,L,D,S,): /=

B. Status (D,L,R,C,A,I,F - leave blank if valid):

C. Priority Date: 4=AAPEY - 247/1¢

D. County: 273

E. Total Diversion Rate: & S5~

F. Total Diversion Volume:

G. Transfer/Amendment (P,T of A or blank):

H. Water District:

I. DLE/Carey Act (D,C or blank):

J. Right Basis (for adjudication claims A,B,C only}:

Gov't
Tract Sec. Twp. Rge. Lot Rediv.

6. A. Point of Diversion (Wyz) S N L

7. Period of Use, Use, Diversion Rate/Volume:

from 4~/ to  //-/ for A purposes.

from to for purposes.
from to for purposes.
from to for purposes.
from to for purposes.
from to for purposes.,

from to for purposes.

Amount S. f?;

{cfs onPe=FTryTyr
Amount

Amount

Amount

Amount

Amount

Amount




8. Use Code: }?

NEV4 NW14 SWiy SEVa
TWP. RANGE SEC [~
NEVa | NWV4 ] SWa | SEVa | NEVe| NWYa] SWV [ SEVe | NEVs | NW4 | SWia | SEVa | NEVa | NWYs | SWVa | SEVa TOTALS
IV |RsE| [) |9 {0 320
9. A. Decree Name:
) B. Decree Date:
10. Remarks: A.
B.
C.
D.
E.
11. Other Uses (Non-irrigation explanatory information):
12. Other Rights for Same Use: —¢/. 7, &7
13. A. Proof Due Date: @ s.,/./95/
B. Date Permit Approved or Denied: S/ T~
C. Protested Date:
D. Hearing Date:
E. 01d Number:
F. Proof Made (P or blank):
G. Field Exam Made {P,R,F or blank}:
H. Conditions of Approval: &/, o
14. Diversion Means (brief narrative): =ccceff x2<cz2up, ¢22ﬁzz/ﬁ¥x§kﬁﬁé?0€éé;45

¢ Y Vs ¢



@ @
State of ldoho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Frankiin Street, Boise, Idaho

Mailing address:
Statehouse
Boise, idaho 83720

C. STEPHEN ALLRED (208) 384-2245

Cirector

February 16, 1979

Marshal Todd Perkes

Route 1, Box 110

Arco, ID 83213

Dear Mr. Parkes:

Re: Permit Nos. 34-7060, 34-7080 (part), 34-7136 and 34-7169

We acknowledge receipt of the affidavit submitted as proof of beneficial
use for the above referenced permit.

Before a license can be issued, a field examination must be made by a
representative of this Department. We cannot tell just when this exam-
ination will be made, but our examiner will try to contact you at the
time he makes the examination so that you may show him the system.

If you have any gquestions regarding the field examination, please contact
our regional office in Idaho Falls.

Sincerely,

RITA FLECK
Water Rights

\\\(‘M\NW



)

Form 217a dentification No.
B/78
STATE OF lDAHO n Dl ow oy,
DEPARTMENT OF WATER RESOURCES P AHAEE: "y

PROOF OF APPLICATION FED 15 10m3
..:. OF WATER To BEN EF'CIAL USE Depariment of Water fesnn

1. a} Name of permit holder Wg’/ 7’;/4/ Qf}{’es

b} Post office address £f s/ [Zox /10, A0 Tdelyn R32/3

2. Permit number 2y 7oX0 Izm&y[ q 24 /36

H

epe

3. Date of priority that you are prepared to establish e iy
i 4
4. a) Source from which water was appropriated ng u Saure €,
b) Location of the point of diversion: < 4y YW /) ", Section 5T

Township _ 4 4/ , Range ¢ £ Boise Meridian. Other points of diversion:

5. a) The amount of water and use to which the water has been applied:

Amount purposes from %ﬁz L mcl
{cfs &/or acre- feat per annum) {fnonth-day) (mcmth day)

Amount purposes from incl.,
{cfs &/or acre-fest per annuml (month-day) {month-day}
Amount for purposes from to incl,
{cfs &/or acre-feet per annum} (month-day) {month-day)
b} Total amount appropriated cfs and/or acre-feet per annum.

¢ Describe how and by whom measurement of rate of flow or amount of storage was made and the
qualifications of the person making the measurement:
L_G_,JL.';',._, '.F{.(‘._‘frln?- wlor

6. If the means of diversion and conveyance are owned by someone other than the permit holdef:
a) Give the name or description of the canal, ditch or other works by which the water is congducted to the
place of use:

‘. 4 . . i abg .y ?4_‘??, s i fﬂ-‘é}ﬂq 0} LAY 2R

b) Describe the agreement of understanding by which you take water from the works: g7 ,94;?!:?_-

i Cam / COMW.,; i

7. a) Briefly describe the works for diverting and conveying the water to the place of use, (if from a
subterranean source, give the pump size, motor size, size of well casing, depth of well; if from surface
water, give brief description of diversion structure and/or canal or ditch):

!ﬁu.mlﬂ LTI Joo  horse Lt St Zof wtll Qesing , Z00’ “Ev"é

L2
v

b) Describe the provision for making a measurement which you have at your point of diversion:
{i.0., instailed measuring device, access port, other}

fee fﬂu‘u‘éh (L gin .




¢} Give well driller’'s name and address and the date the well was completed: Mﬂﬁl & el /

A as 0. Aok 3o o Fs21z /976

8. 1f for other than irrigation, describe the beneficial use to which you have applied the water and the place of use:

9. Irrigation uses: describe the lands irrigated by giving the acreages irrigated within each 40 acre subdivision:

T R SEC. NE¥% NWY SWi SE% TOTAL
m_ag NWLISWY% 1 SE% | NEW]NWY ISWYX |SE% [ NEX |NWK (SWY% | BEY NEM W% I1SWY | SEX
sp Vs | 77 1v0 ldo lve 78 Tve |« [vely, Z2v

10. Remarks: 71{!*&:. /5 o bt Traws

Total number of acres irrigated ¥ Z0O

The above information is a true statement of the extent to which the above numbered permit has been developed,

2l 12 2979 MMQ@ -

{Date)

(Signature)
State of ?ch b }
) ss.
County of _ 7 il } .
On this / 1%v of _(5.,_ ‘é_m v ‘? , 19 Z_Z . personally appeared before me the

signer(s} of the above instrument, who duly acknowledged to me that he (she) (they) executed the same.

~~>

~ .
: Notary Public — E }’“
: . Residing at mﬂ%@
~ My commission expires £ ('-1( - fe st N
Bead ! /2 /79 s@




May 17, 1976

Re: Permit No., 34-7136

Marshal Todd Perkes
Rt. #1, Box 113B
Arco, ID 83713
Dear Mr, Perkes:

Enclosed is a copy of your approved Application for Permit No. 34-7136. We direct
your attention to the conditions of approval as Tisted on the fourth page.

Be sure to note that a special conditfon requiring you to install and maintaln a
measuring device at your point of diversion has been placed uponwyour permit, We
are enclosing a letter describing different types of measuring devices accepted
by -this office.

Please be advised that the Idaho Supreme Court has ruled that a water right initiated
and/or put to beneficial use by aid of trespass on private property is invalid.

Sincerely,

BOBBY D, FLEENOR
Chief, Water Rights

BDF :mef

Enc.



April 26, 1976

RE: Application for Permit No. 34-7136 PERKES
" " *  No. 34-7137 DBURNS
Application for Amendment No. 34-7080 PERKES

Arco Advertiser
Box "C*

Arco, Idaho 83213
Gentlemen:

Would you please submit an affidavit of publication and certified bi11 in connection
with the above referenced applications. The legal notice was to have been published
in your paper on April 8 and April 15, 1976.

Your cooperation in this matter is greatly appreciated.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CM



April 2, 1976

RE: Application®t for Permit Nos. 34-7136 PERKES
34-7137 BURNS

The Arco Advertiser
P.0. Box "C"
Arco, Idaho 83213

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
ingserted, assuming the notice is correct. If we have any corrections, we will
notify you before the first publication. If you camnot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill.

Very truly yours,

RONALD D. CARLSON
Supervisor,

Eastern Region Bill submitted = .- .. by .

RDC :ME

Legal Notices (2)



PUBLIC NOTICE.

NOTICE OF APPLICATION
FOR WATER PERMIT

Notice is hereby given that
Marshal Todd Perkes, Arco, |daho,
has on 3-2&-76 submitted Ap-
plication No. 34-7136 for a perrmit to
appropriate 550 cubic feet per
second of water from a ground-
water source by means of well and
pump within the SW1aNWw, Sec. 5,
T. 4N, R. 26E, B.M , Butte County;
1o be used from Apr. 1 o Naov 1 for
fhe irrigation of 320 acres within the
Nve, Sec 11, T 3N, R 25E, B.M

1f rsswed, this permat will be
subject to all prior water rights
Profests against the granting of the
permit must be filed with the ldaho
Department of Water Resources,
1515 Lincoln Road, ldaho Falls,
|daho, 83401 on or before April 26,
1976

R KEITHHIGGINSON
Director

Pubhished in the Arco Advertiser,
Arco, (daho, on April 8and April 15,
1976



NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that  Marshal Todd Perkes,

Arco, Idaho

has on 3-26-76 submitted Application No. _ 34-7136

for a permit to appropriate 5.50 cubic feet per second XEXEXKERXXHERXURKERX

of water from a ground-water source

by means of well and pump

within the SWihNWk, Sec. 5, T. 4N, R. 26E, B.M., Butte County;

to be used from Apr. 1 to Nov. 1

for the irrigation of 320 acres

within the N:, Sec. 11, T. 3N, R, 25E, B.M,

If issued, this permit will be subject to all prior water rights. Protests
against the granting of the permit must be filed with the Idaho Department of

Water Resources, 1515 Lincoln Road, Idako Falls, Idaho, 83401 on or before

April 26, 1976

R. KEITH HIGGINSON

Director

Published in the Arco Advertiser, Arco, Idaho
on April 8 and April 15, 1876




DEPARTMENT OF WATER RESOQURCES
- STAFF ANALYSIS -

Item Initial Date

Application No. ﬁ;rlre&‘

N\ Source
Point of Diversion
. County
M Quantity of Water and Period of Use
N Description of Diverting Works
"™ Time required for B/U of water
Place of Use or Acres Irrigated

N Map
g _Signature
\ _Fee
(1) &_‘ m In form to receipt
(2) _&_ JZﬁéZer Send Copies to:
Idaho State Health Department
Idaho Fish and Game Department
Bureau of Land Mapagement
(3) & m& Request Special Use Permit from U.S.F.S.
Request Easement from B.L.M.
Request Information from Applicant
(4) & W‘ In form for advertising
5 g gl Platced on Map No. T3V, RISE gd TN, RISE
(6 Located wi Water District No.
) M_ M ocated within Water District No /I:/fl
{(7) _é_ M Critical groundwater area: vyes no_ A
(8) é 3‘:‘;&[76 Groundwater levels:
Declining, X Stable, Increasing
(comment) v Ty oL . 3
(9) & M Other rights on the same place of use A9
(10) 1: M Comments: M)pg_,
(11) A/ oA T Affidavit of Publication received{date) 222%54é§ (ST
(12} /3, S-/ Vg Final date for protests W 2p JPE
Protests received: ves ’ no ~~ ~
(13) - EQC. 5{2417-6 All requested information received from agencies or
applicant: ves no
(14) ig V4] Act#}r‘@mended: E @ [E ﬂ W
Approve [% El@
Mroposed Priority MAY 3 173
Reason for Reduction
= 5*’//ﬁeasuring device required
L aaR
.;P niT pe€s beT GRART {Gue avtovimioshenmmipescther conditions of
tncctss ok CASA N7 approval

To CANDCS L™ AMOf#e/L No special conditions for approval

: o (15) District E Byfgc_. Date % 226( z.é

,
Jug 1
ol

Eahadt AN Lo 1)




