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Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

and range number.
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(Applicant)

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Idaho as herein set forth.

cale: 2 inches equal 1 mile

3
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Affidavit of Publication

1 Q@&c‘ﬁ/( 2 o A ér of the

Arco Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping attached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereof,

for ,,2., consecutive weeks, commencing with

the issue dated /“'/»3"77 .....................

and ending with the issue dated [=20-27
%

,:.1/ ............... . L1977

Residence: Arco, Idahd,

My commission expires ....... ..D%’S/, 19.;...5.....

FEB 23 1971

Depariment of W/aiér Resoufces
Eastern District Office

| [EWTL0EIN
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Form 2's -
) ' B . \

Liage kot STATE OF IDAHO Transter No. & 1 2~
Rt - 1"7 DEPARTMENT OF WATER RESOURCES
“ o A TAPPLICATION FOR TRANSFER OF WATER RIGHT
F fiatsr DRanUeR PART 1
Depacirent nDislliCi offica -
Name of applicant M. Todd Perkes and Juel Aikele Phone (208) 523~0620

Post Office address c/o HOldEI'L._K_-’:LdWEEIl . Haln & Crapo, P.0O, Box 50130, Idaho Falls, D 83405
A. PURPOSE OF TRANSFER
1. ® Change point of diversion 00 Add diversion point(s) Bl Change placa of use

O Change nature of use 0 Change penod of use O Other
2. Describe the reason for the proposed changes _ Present place of use for Perkes' rights is in a set

place of use is

e and_add hal_water for other nlacea g se_which are short o £
a. MPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1. Right Number Priority Amount Mature Period of Use
{cts/ac-h) of Use
3470804 09/23/1974 2.67 cfs Irrigation April 1 o _Nov. 1
347136 03/26/1976 5.50 cfs Irrigation April 1, Nov. 1
34-7160  _01/06/1977 4,48 cfs Irrigation April 1 o Nov. 1
. < ‘ to
2. Total amount of water being transterred _.lZifz__(_B%Elbusf i%e? gﬁ%ﬁ%ﬁgﬁnﬁx lﬂ acre-feet per annum.
3. Source of water _Groundwater tributary to
4. Point(s) of Diversion:
Lot | % Y Y% ) Sec.| Twp. | Rge County Local name for diversian
SW ] SW ) 21 14N )Y 26E| Butte Aikele Well
SE | W 5}4N ) 26E) Burte Perkes Well
Redefid e ; 'L
5. Lands irrigated or place of use: i 2‘9499 ﬁ|
i Rt il 0 v o T S i 0 o s o s o o £ s M
W §25E 1 1 §6.916.916.9(6.9 | 27.6
13 14.216.317.618.636.3 7 6.317.4 3.8 B.218.474.8 1.1 73.0
4N _129F | 25 £.916.916.918.618.46.96.96.96.918.416.916.9 87.3
N__|26E 5 .3 3.5
6 ]8.4]8.4|8.4]8.4)8.4/8.4/8.64/8.4/8.4 8,47.36.18.418.418.15.5{ 127.8
7 1.414.3 1.0)2.7) .6 10.0
4N 2@‘ 29 7.22.21. 9.4
10 B2 3.2 16.4
31 |7.117.318.28.2]5.716.9|8.217.8{8.218.28.2418.18.1 8.4 8.48 12

Totalscres __ 480.0
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i‘\_\{. Y . Y
Page 2 of 10 Teansfer NO .

-

PART 1

6 General Information

a. Descripvon of diversion system Wells and DUmps .

b, Are the lands from which you propose lo transier the water nght subject 10 any hens, deads o trust, mortgages, or

contracts? Yes X No 1t yes, provide a notanzed statement trom the holder of the lien, deed of

trust. mortgage or contract agreeing (o the proposed changes

c. Deschbe the aftect on the l1and now rrigated if the place of use 15 changed pursuant to this transter
This land is presently in a federal set aside program and is not being irrigated
so there will be no effect for the duration of the lease agresment between

Perkes and Ajkele,

d. Remarks
- - - by

wells or points of diversion for the three rights in T.3N., R.25E., when, in fact,
the wells are and always have been in T.4N., R.26E.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESQURCES

34-07080A/07136/07169

This 18 1o certify that | have examined Apphcation for Transfer of Water Faghts No
APPROVED )
And said apphcation s haereby , subject to the following himitations and congitions:.

PURSUANT TO FINAL MEMORANDUM DECISION & ORDER DATED

{:—::l;“; i:{ﬁ‘i%—) e
SR
JUL 29 1997
Witness my hand this 27th day of JUI.Y ,19...2_?-..

DIRECTOR
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Page 3 of 10 . ' . TransferNo _____

STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
{Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECQRDED
1 Right evidenced by

a. Decree No. Decreed to
in case of Vs
dated in county of
b License No. 34-7080A issued by the Idaho Department of Water Resources.
¢. Claim No on file with the 1daho Department of Water Resources,
d. Transfer No. which produced thus nght

2 Attach a copy of last year's tax notice tor the property to which the water right 1s appurtenant or other documents which
show ownership. Label document as attachment A, Check appropnate box below

@ Tax Notice O warranty Deed O Other

3. Source of water _Croomduater tributary to

4, Date or priority _September 23, 1974

5. Water 1s used for the following purpose

amount 2.67 cfs tor __Lrrigation purposes from __ April 1 to Noy, 1
(efs/ac-ft)

amount for purposes from to

(cfs/ac-ft)

amount for purposes from 1o

{cfs/ac-)

acre-feel per annum

6. Total amount of water under nght 2.67 cfs cubic feel per second and/or
(But see condition in license)

7. Point(s) of Diversion

Lot F Va Y% | Sec. | Twp. | Rge County Local name for diversion

SW I Nw} 5 |3N | 25E Butte

SEI MW [ 5 [3N | 25E Butte

8. Lands irngated or place of use-

NE Y% NW ¥, SW Y% SE s
TWD ng SEC NE%|NW%| SW % ] SEWINEW| NWYU]) SW Y% | SEY JNEW] NW W | SWY | SEw [NEW [NW W |SWY | SE% TOtals
3N | 25E | 11 140 [40 |40 140 160
] N
d5a
vu :
\
ULP g 189 ;
H
/
' Total acres — L 160
— 3
19. Describe any other water rights used for the same purpose as described above o ]!_




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

10

Page N of Transfer No

A, DESCRIPTION OF RIGHT AS RECORDED
1. Rught evidenced by:

a Decree No. Decreed to
in case of VS,
dated in county of
b. License No, -34-7136 issued by the ldaho Department of Water Resources.
¢ Claim No on file with the ldaho Department of Water Resources.

d Transter No

which produced this nght.

2. Attach a copy of last year's tax notice for the property 1o which the water nght 1s appurtenant or other documents which
show ownership Label document as attachment A Check appropriate box below:

Bl Tax Notice [0 warranty Deed O Other
3. Source of water _(Groymduwater tributary to
4. Date or prionty March 26, 1976
5. Water i3 used for the following purpose:
amount__2.2 cfs tor ___Irrigation _ _purposes from __ADril 1 to _Nov. 1
(cfs/ac-ft)
amount for purposes from to
(cts/ac-1t)
amount tor purposes from o
(cfs/ac-ft)

2.5 cfs cubtc feet per second and/or
(Rut see condition in license)

6. Total amount of water under night acre-feet per annum

7. Point(s) of Diversion:
Lot | % Ya Y 1Sec. | Twp. | Rge. County Local name for diversion
J | MW N | 25K Butte
SE | MW | 5 |3N ]25E Butte
8. Lands rnigated or place of use
NE Y NW SW % SE Y
Twe. | Rge. | Sec NE vl nwon | Swon | SEw | e wl mwl swon s w INe | ww | swou | se o [NEw [ Nw o {sw. | sE % Totals
N jJ25E | 11 40 140 140 {40 160
_-:_j"sﬁ-.__
';’E‘.?I%j‘fu 1- ::F’"
hEL f"'iﬂfﬁf ;f: .;_“_:',r

975‘92

;9 Describe any other water rights used for the same purpose as described above

Total acres

160

R

.




Page 7 of 10 . S . . : Transfer No

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
{Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right ewidenced by:

a. Decree No. Decreed to
in case of ¥S.
dated in county of

b. License No. 34-7169 issued by the |daho Department of Water Resources

¢. Claim No. on file with the Idaho Depantment of Water Resources.

d. Transfer No which produced this right,

2 Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership Labe! document as attachment A Check appropriate box below:

Tax Notice 3 warranty Deed O oOther

3. Source of water Groundwater tributary to
4. Date or pnonty _January 6, 1977

5. Water 15 used for the following purpose

amount 4,48 cfs tor __Trwigation _ purposes from _April 1 o Nov, 1
{cfs/ac-ft)
amount for purposes from io
{cis/ac-11)
amount tor purposes from to
(cfs/ac-ft)
6. Total amount of water under nght __4.48 cfs  cubic feet per second and/or acre-feet per annum.

t see condition in license
7 Point{s) of Diversion: (Bu )

Lot Y Va % | Sec. | Twp. | Rge County Local name for divarsion

SW LMY 1 5 J3N }25E Butte
SE | MW | 5 13N [25E Butte

8. Lands irrigated or place of use

NE ¥ NW % SW Y SE "
Twp | Rge | Sec NE“|Nwwlswu ) sEvlNEW] MW Jswu)sew INEw] Nwu | Swu ) SENW [NE% I Nw | W | SE Totals
3N _125E [ 11 401 40 1 40 | 40 160
1108 ‘
- f P
JUll2g
- Total dcres 160

+ 9 Describe any other water rights used for the same purpose as descnbed above_
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Page __i_9_|_____ of 10 . h . . TransferNo. _—..___

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map Indicaling the new point{s) of diversion and/or the new place of use for rights described
in part 1. Clesrly depict the land by section, townshlp and range numbar.

- - SEE ATTACHED MAPS FOR CURRENT POINTS
! ‘ ' OF DIVERSION AND PLACE OF USE AND FOR
- ' § PROPOSED NEW POINT OF DIVERSION AND

e e e ) PLACE OF USE.
i
— l' - - — .,?,
i
b e e -
! gyw .
i ‘d‘,r -
i
f‘;j’;z‘;‘ i N
, T ;
, {“8915@
i ; B ;
; |
\ __i‘_l . L P e, i ' i

[ _-..m_n_.____,.._—'!‘-m-;,;‘::- o - . PR - C e e

] ' N
SCALE: 2 inches equal 1 mile. Draw plan in ink, -
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Page 1_“ —of 10 - . Transter NO. —— .

PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Lise Amount Hours/days/year Period of Use
(cTs7ac-fi) -
to
1o

2 Quantity and quality of return flows and location of discharge:

3. Descnbe effects on other water uses resuliing from the proposed change:

t hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

In the Matter of Transfer No. 3675 )}
of Water Rights 34-7080A, 34-7136, )
and 34-7169 in the Names of ) MEMORANDUM DECISION AND
M. TODD PERKES, JUEL AIKELE, ) ORDER APPROVING APPLICATION
and MICHAEL AIKELE and the ) FOR TRANSFER NO. 3675 AND
Cease and Desist Order issued by the ) DENYING ATTORNEY’S FEES
Department on June 22, 1990 )

)

On February 14, 1990, M. Todd Perkes, Juel Aikele, and Michael Aikele
("Applicants") filed application for transfer No. 3675 to change the point of diversion and
place of use of water right Nos. 34-70804, 34-7136, and 34-7169. Approval of the
application was protested by the Big Lost Irrigation District ("BLID") and by 138 persons
signing a petition delivered to the Idaho Department of Water Resources ("Department”)
by Mr. Lawrence Babcock.

On June 22, 1990, the Department issued an order to Don A. Aikele, Juel Aikele,
and Michael Aikele to cease and desist irrigation of land within the S1/2 of the SW1/4 of
Section 6, T3N, R26E, BM until a right to do so is obtained or identified. Subsequent
correspondence from Mr. Kent Foster, attorney for the Aikeles, indicated that the order
would not be complied with and requested approval of application for transfer No. 3675
which, if approved, would authorize irrigation of the land that is the subject of the order to
cease and desist. In response, the Department set a combined bearing to consider the
application for transfer and the cease and desist order.

The hearing was held on July 26, 1990, in Arco, Idaho. The Applicants and
recipients of the order to cease and desist were represented by Mr. Kent Foster. Protestant
BLID was represented by Chairman Lﬁwimﬁ@vﬁlg Mz, dgwrence Babcock acted as

spokesman for the protest petition signers. Other petluoﬂg s in attendance were given
NUV N2 L"r.'.:j
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the opportunity to ask questions and present testimony. At the hearing, Mr. Foster entered
a motion seeking a ruling from the Department to require the protestants to pay attorney
costs of the Applicants alleging that the issues raised by the protestants were frivolous and
without merit. This issue was bifurcated from the other issues allowing a schedule to be
entered for briefing the issue of payment of attorney costs, while allowing the record to be
closed concerning the other issues of the hearing.

On August 9, 1990, the Department issued a Proposed Memorandum Decision and
Order in connection with protested application for transfer No. 3675. On August 28, 1990,
the Department received exceptions to the proposed decision from the Applicants.

On September 17, 1990, the Department issued a Proposed Memorandum Decision
and Order addressing the motion for attorney’s fees. No exceptions were submitted in
connection with this proposed decision.

The Director has reviewed the exceptions filed in connection with the proposed
decision issued August 9, 1990, and responds to the exception to grant an "extension” that
the Director is authorized to specify conditions when granting approvals. The intent, of
course, was and is to provide a ready mechanism for the benefit of the Applicants for
continued use of the water as proposed in the transfer if authorization to use the water is
otherwise obtainable in successive years.

In response to the exceptions, the Director has eliminated condition of approval no.
9) shown in the proposed decision issued August 9, 1990. The matter of payment of a
penalty for unauthorized diversion and use of water by the Applicants will be pursued by
the Department in a separate action.

FINDINGS OF FACT

1) The rights proposed to be changed by application for transfer No. 3675 are
recorded with the department as follows:

License No. 34-7080A authorizes the diversion of 2.67 cubic feet per second ("cfs")
of ground water from wells located in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T3N,
R25E for the irrigation of 160 acres located in the NE1/4 of Section 11, T3N, R25E. The
priority date is September 23, 1974, "‘«:gg e e
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License No. 34-7136 authorizes the diversion of 5.50 cfs of ground water from the
same wells listed for right No. 34-7080A for the irrigation of 160 acres in the NW1/4 of
Section 11, T3N, R25E. The priority date is March 26, 1976.

License No. 34-7169 authorizes the diversion of 4.48 cfs of ground water from the
same wells as the above listed two rights for the irrigation of 160 acres in the SE1/4 of
Section 11, T3N, R25E. The priority date is January 6, 1977.

Each of the licenses is conditioned that when combined with the other two rights it
“shall not provide more than 12.43 cfs at the points of diversion and shall not exceed 8.49
cfs at the point of re-diversion located within the SE1/4NE1/4, Section 11, T3N, R25E."
Each of the licenses also has the following condition:

This right in no way grants any right-of-way or easement across the land of

another.

Licenses 34-7136 and 34-7080A have the following condition:

This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

License 34-7169 is conditioned as follows:

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the lands

identified above.

2) Applicant Perkes testified that the actual location of the point of diversion for
each of the licenses is in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E, and that
the location has not been changed from that existing prior to issuance of the licenses.
Licensing field examinations in the records of the department agree with the testimony.

3) Application for transfer No. 3675 proposes to change the location of the point
of diversion of each of the licenses to the SW1/4SW1/4, Section 21, T4N, R26E, a location
approximately 3 miles south and 1 mile east of the present actual point of diversion. The
application proposes to divert 12.65 cfs for the irrigation of 480 acres in the S1/2N1/2, $1/2,
Section 6, T3N, R26E. The new place of use is approximately 1/2 mile north and 1 and 1/2

mile east of the present place of use for the li %ns
-' g ?') o ﬂu
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4)  Notice of application for transfer No. 3675 was advertised in the Arco
Advertiser and the Challis Messenger on April 19 and 26, 1990. The protests of BLID and
the signed petition were timely received prior to the protest date of May 7, 1990.

5) The following issues were raised concerning application for transfer No. 3675:

-Whether other rights will be injured by the change.
-Whether the change will result in an enlargement in use of the rights.
-Whether the change is in the local public interest.

-Whether the change is consistent with the conservation of water resources in the
state of Idaho.

-Whether the rights sought to be changed have been confirmed by license and can
be changed under Section 42-222, Idaho Code.

6) The following issues were raised concerning the cease and desist order:
-Has the 51/25W1/4, Section 6, T3N, R26E been irrigated this season without a
valid water right?

-Have the Aikele’s continued to irrigate the $1/25W1/4, Section 6, T3N, R26E
after service of the order to cease and desist?

-Should the Department seek enforcement of the order to cease and desist?
-Is the proper forum for considering the order the district court?

7) The bearing officer included in the hearing record a letter submitted by David
A. Flesher, Acting County Supervisor of Farmers Home Administration, USDA, indicating
FmHA holds a lien on the water rights of transfer No. 3675. Mr. Flesher indicates that
transfer of the rights from the mortgaged property would be a violation of the loan and
security agreement, and he asks that the processing of the transfer be suspended until
concurrence of FmHA is received.

8) Applicant Perkes testified that the water rights proposed to be changed by
application for transfer No. 3675 were use‘iunul two years ago when the lands were placed

Rt Y
ivosied mﬁ;EB
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9) Applicant Perkes testified that he owns the water rights to be changed by
transfer No. 3675 and the land to which these rights are appurtenant. The Applicants
testified that they had entered into an agreement allowing the Aikeles to use the water
rights as proposed in transfer No. 3675 on an annual basis with the right to continue on a
year-to-year basis.

10)  The well to which the rights would be transferred has been used for 8 to 10
years. Juel Aikele testified that less than 12.65 cfs can be diverted from the well as
presently constructed.

11)  The Big Lost River Basin is in a fourth consecutive season with much below
average rain and snowfall. As a result, ground water levels have declined throughout the
basin and streamflows have decreased. Information is not currently available to determine
the extent to which the operation of specific wells has had an effect upon the streamflow
and upon ground water levels.

12)  Approval of the application for transfer will not increase the rate or volume
of ground water diverted nor increase the acreage irrigated under existing rights.

13) The S1/2SW1/4, Section 6, T3N, R26E, has been irrigated this season without
a valid water right and irrigation has continued following service of the order to cease and
desist.

14)  One or both of the wells from which the water rights are sought to be
transferred have been pumped this season for use on land for which the wells are not an
authorized point of diversion.

CONCLUSION OF LAW
1) Section 42-222, Idaho Code, provides, in part, that:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions,
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right,
and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public
interest as defined in section 42-203A(5), Idah Code except
the director shall not approve a change in thg naiufamﬁ

2T «ﬁrﬁsﬂfﬂ ;
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from agricultural use where such change would significantly
affect the agricultural base of the local area.

2) Approval of application for transfer No. 3675 with appropriate conditions will
not result in injury to other rights,
3) Approval of application for transfer No. 3675 with appropriate conditions will

prevent an enlargement of the original rights.

4) Approval of application for transfer No. 3675 is in the local public interest and
is consistent with the conservation of water in the state of Idaho.

5) Water has been used on the S1/2SW1/4, Section 6, T3N, R26F, without
having a valid water right, and the irrigation of this parcel has continued after receipt of an
order issued by the Director pursuant to Section 42-351, Idaho Code, to cease and desist.

6) Section 42-351(1), Idaho Code, provides that:

If the director of the department of water resources finds, on
the basis of available information, that a person is diverting
water from a natural water course or from a ground water
source without having obtained a valid water right to do so or
is applying water not in conformance with the conditions of a
valid water right, then the director of the department of water
resources may file an action seeking injunctive relief or may
issue an order directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law
or of any existing water right. A cease and desist order may
direct compliance with applicable law and with any existing
water right or may provide a time schedule to bring the
person’s action into compliance with applicable law and with
any existing water right.

7) Section 42-352(1), Idaho Code provides that:

Any person who willfully violates any cease and desist order
issued under chapter 3, title 42, Idaho Code, after the same has
been served on that person shall be subject to a civil penalty to
be imposed by the director of water resources not to exceed
one hundred dollars ($100) per diversion for each calendar day,
or any part of a calendar day, following service of the cease and
desist order in which the illegal diversion or use of water
occurs. The director of the department of water resources shall
have the authority to file an actio in_t the aBproprlate district
court to recover said civil penaltlé_ i g’ “3

NOV 01 1990 2
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8) The issue of whether a transfer of the subject water rights constitutes a
violation of the loan and security agreement covering the land from which the rights are
being transferred is beyond the authority of the Department to determine. Testimony
indicates that the lease of the water rights associated with transfer application No. 3675 is
on a year-to-year basis. In the event that the FmHA foreclosed on the mortgage, the
Department understands that the water rights, although transferred, would remain part of
the property subject to the mortgage.

9) Because of the year-to-year lease of water, the transfer must be conditioned
to authorize the change in place of use and point of diversion for a similar period.

ORDER

It is therefore ordered that application for transfer No. 3675 be approved and the
same is hereby approved, subject to the following conditions and requirements:

1) Approval is effective until November 1, 1990, unless extended by the director.
Upon expiration of this approval or any extension thereof, the place of use and point of
diversion for water right Nos. 34-7080A, 34-7136 and 34-7169 shall revert to that existing
prior to the approval.

2) During the period of this transfer approval or any extension thereof, the use
of water on the lands originally licensed and the diversion of water from the original points
of diversion under water right Nos. 34-7080A, 34-7136 and 34-7169 is prohibited.

3) Prior to diverting water under this approval, a measuring device shall be
installed and maintained in good working condition as determined by the Department at the
point of injection into the canal and another shall be installed and maintained at the point
of re-diversion from the canal to the lands to be irrigated. The measuring devices shall be
of a type acceptable to the director of the Department.

4) This approval does not constitute an easement or right-of-way across the lands
of another; nor does it authorize the use of any canal, ditch, well or pipeline owned by
another.

5) The rate of diversion from the well located in the SW1/4SW1/4, Section 21,
T4N, R26E shall not exceed 12.43 cfs and the rate of re; dlversmn fr he canal to the
lands irrigated under this approval shall not exceed 8. {%6‘!@. ?A’ l&%‘ﬁ

NOV 01 1990
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6) The rate of diversion under this approval shall not provide more than 0.02 cfs
per acre at the field headgate for the lands actually being irrigated pursuant to this approval
when combined with all other rights used on the same land.

I} This approval does not authorize the construction, reconstruction, or
modification of any well.

8) The wells in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E from
which the rights to the diversion of water are transferred shall be rendered inoperable. The
means used by the applicants to render the wells inoperable shall be a method acceptable
to the director of the Department. Thereafter, the wells shall not be made operable again
until the director acknowledges in writing that a valid right exists to divert water from the
wells.

9) The director retains jurisdiction of this matter to extend the expiration date
of this approval upon written notice that the lease has been extended; and upon expiration
. of the approval to order that the rights revert to the points of diversion and places of use
existing prior to the approval of transfer No. 3675.

10)  Approval of this transfer does not constitute the approval of the FmHA or
other entity holding a lien or mortgage on the water rights involved.

11)  Violation of the conditions of this approval shall be cause for the director to
void this approval.

It is further hereby ordered that the Proposed Order Denying Motion for Attorney’s
Fees is adopted and issued as the Final Decision and Order regarding the motion for

attorney’s fees.

DATED this /6% day of /2regee , 1990.

“KEITH HIGGINS
Director

e mwﬂﬂ sz‘
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this the 22nd day of October 1990, true and correct
copies of the foregoing MEMORANDUM DECISION AND ORDER APPROVING
APPLICATION FOR TRANSFER NO. 3675 AND DENYING ATTORNEY’S FEES was

mailed, postage prepaid to:

Mayrshall Todd Perkes
Route 1, Box 110
Arco, ID 83213

Gary Slette

Nelson, Rosholt, Robertson,
Tolman & Tucker

Box 1906

Twin Falls, ID 83303-1906

Lewis Rothwell, Chairman

Big Lost River Irrigation Dist.

Box 205
Mackay, ID 83251

R

Juel and Michael Aikele
Route 1
Moore, ID 83255

Kent Foster

Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moare, ID 83255

FLECK -

Secretary/Records Manager
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BEFORE THE DIRECTCR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDAHO

IN THE MATTER OF TRANSFER NO. 3675 ORDER ISSUING
OF WATER RIGHTS 34-70804, 34-7136, PROPOSED HMEMORANDUM
AND 34-7169 DECISICON

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by this appointee, Norman C. Young . who conducted the hearing
or who has read the record in this case, hereby approves the same
as a proposed decision pursuant to Idaho Code, Sec. 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701A
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and properx
exceptions are received, an order by the Director will be entered
adopting the proposed decision as his final decision.

I.
EXCEPTIONS

A. To be considered by the birector, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys,
IT.
BRIEFS
A. Any briefs in support of exceptions to the proposed decision

shall he filed with the Director at the same time that party's
exceptions are filed with the Director,

B. All response briefs E the exceptlons must be filed with the

Director within 15 days ions were served upon the
responding party. ‘h*:f " ﬁm
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR TRANSFER NQ. 3675 OF ) PROPOSED ORDER
WATER RIGHT NOS. 34-7080A, ) DENYING MOTION
34-7136, and 34-7169 IN THE ) FOR ATTORNEY'’S FEES
NAME OF M. TODD PERKES, JUEL )}

AIKELE, and MICHAEL AIKELE. )

)

This proceeding is an action before the Department of Water Resources (IDWR) 10

transfer the point of diversion and place of use of water right nos. 34-7080A, 34-7136 and
34-7169 in the name of M. Todd Perkes, Juel Aikele and Michael Aikele (applicants). The
application for transfer was filed by the applicants and is being processed by IDWR
pursuant to the provisions of L.C. § 42-222. The application was protested by the Big Lost
River Irrigation District and by 138 persons signing a petition delivered to IDWR by Mr.
Lawrence Babcock.

IDWR held a hearing on the protested application for transfer in Arco, Idaho on July
26, 1990. IDWR hearing officer Norman C. Young presided over the hearing. Attorney
Kent W. Foster represented the applicants at the hearing. The protestant irrigation district
was represented by Chairman Lewis Rothwell. Mr. Lawrence Bobcock acted as spokesman
for the signers of the protest petition.

At the hearing, counsel for the applicants moved the hearing officer for an order
requiring the protestants to pay the attorney's fees incurred by the applicants for

representation at the hearing, alleging th?t the issyes raised by the protestants were

IS :
frivolous. The hearing officer took the mﬂt%g:f'it‘&%ﬁ aes under advisement and
PROPOSED ORDER DENYING Nuy L1 1990 i

MOTION FOR ATTORNEY’S FEES - 1
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invited briefs to be filed by counsel for the parties. Counsel for protestant Lawrence
Babcock filed a brief in opposition to the applicants’ motion for attorney’s fees on August
6, 1990. Counsel for the applicants subsequently filed a brief in support of the motion for
attoroey’s fees.

In support of the motion, applicants assert that the protestants presented no evidence
at the hearing to support any of the five grounds for protest and that the protestants had not
even engaged in any investigative effort to obtain information in support of the allegations
of the protest. The applicants conclude that the apparent reason for the protests is to
harass, cause delay, and cause unnecessary expense to the applicants. The applicants
consequently seek an award of attorney’s fees before IDWR for being compelled to defend
against the alleged unmeritorious and unsupported protests filed in this matter.

Applicants argue that the protests are frivolous and without foundation within the
meaning of Rule 54(e)(1) of the Idaho Rules of Civil Procedure. Applicants state in their
brief that they felt compelled to make a request for attorney’s fees before IDWR so as not
to be deemed to have waived a claim for attorney's fees in the proceeding before the agency
if and when the case is reviewed by the district court on appeal.

Applicants further cite the case of Stewart v, Dept. of Health & Welfare, 115 1daho

820, 771 P.2d 41 (1989) as authority for an administrative agency such as IDWR to award

attorney’s fees. The protestants in turn have cited the case of Idaho Power Company v.

Idaho Public Utilities Commission, 102 Idaho 744, 639 P.2d 442 (1981) in support of their

position that IDWR does not have the authority to award attorney’s fees.

The Idaho Power case decided the issue of whether the Idaho Public Utilities

Commission (IPUC) has the authority under state law to award attorney’s fees in a
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proceeding before the Commission in connection with the federal Public Utility Regulatory
Policies Act of 1978 (PURPA). The Court began its analysis citing the general rule that an
administrative agency such as the IPUC or IDWR "has no jurisdiction other than that which
the legislature has specifically granted to it." 102 Idaho at 750. The Court also cited with
approval a second general rule providing that "attorney fees cannot be recovered in an
action unless authorized by statute or by express agreement of the parties.* Id. Finding an
absence of specific statutory authority for the IPUC to award attorney’s fees in the
proceeding before it, the Court held that the Commission lacked such authority. Id. at 751.

The applicants in their supporting brief have not cited any statutory authority
empowering IDWR to award attorney’s fees in 2 proceeding before it, and the agency is not
aware of any such authority, The applicants rely solely upon the holding in Stewart v, Dept.

of Health & Welfare, supra, to support their motion for an award of attorney’s fees.

The Stewart case began as an action before the Idaho Personnel Commission brought
by two employees of the Idaho State School and Hospital who were dismissed from their
employment. The Personnel Commission ordered the employees reinstated and also
ordered full back pay and the restoration of all employment benefits. In additior, the
Commission stated in its order that the employees should be awarded attorney’s fees in the
action but that the Commission had no authority to make such an award.

The employees thereafter filed an appeal with the district court solely from the
portion of the Commission’s decision denying them costs and attorney’s fees. The district
court affirmed the Commission’s decision, finding no statutory authority for the Commission
to make an award of attorney’s fees. The Supreme Court reversed, relying upon a broad
construction of the language of 1.C. § 12-117 which provides in pertinent part as follows:
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12-117. Attorney fees, witness fees and expenses awarded in
certain instances.-- (1) In any administrative or civil judicial
proceeding involving as adverse parties a state agency and a
person, the court shall award the person reasonable attorney’s
fees, witness fees and reasonable expenses, if the court finds in
favor of the person and also finds that the state agency acted
without a reasonable basis in fact or law.

The Stewart proceeding before the Personnel Commission came within the purview
of section 12-117 because the administrative action involved as adverse parties a state
agency, i.e., the Department of Health and Welfare, and the two employees discharged
from the State School and Hospital. When these circumstances occur, the statute provides
that "the court shall award the person reasonable attorney’s fees . . . if the court finds in
favor of the person and also finds that the state agency acted without a reasonable basis in
fact or law."

In construing section 12-117, the three-justice majority was torn by the apparent
anomaly presented by the statute which would allow a litigant wha lost at the administrative
level but won on appeal to be awarded attorney’s fees by the court, whereas a litigant who
won before the administrative tribunal would not be in a position to be awarded attorney’s
fees. The majority opinion, therefore, in effect interprets the word "court” in L.C. § 12-117
to mean “court or administrative agency."

Even applying the Stewart court’s broad reading of I.C. § 12-117, IDWR is not
authorized to award attornmey’s fees to the applicants in the present proceeding. The
Stewart decision could at most authorize IDWR to award attorney’s fees in a proceeding in
which at least one of the adverse parties is a state agency and the Director determines that
the state agency acted without a reasonable basis in fact or law. None of the protestants
ek

in the pending matter before IDWR is a state glg

ALY

Eithin the meaning of I.C. § 12-117.
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IT IS, THEREFORE, HEREBY ORDERED that the applicant’s motion for an
award of attorney’s fees before IDWR in this proceeding is denied.

77
DATED This /7 ~day of September, 1990.

NORMAN C. YOU
Hearing Officer
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this the 18th day of September, 1990, trne and
correct copies of each of the foregoing PROPOSED ORDER DENYING MOTION
FOR ATTORNEY'S FEES were mailed, postage prepaid to:

Marshall Todd Perkes
Route 1, Box 110
Arco, ID 83213

Gary Slette

Nelson, Rosholt, Robertson,
Tolman and Tucker

Box 1906

Twin Falls, ID 83303-1906

Lewis Rothwell, Chairman

Big Lost River Irrigation Dist.

Box 205
Mackay, ID 83251
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Juel and Michael Aikele
Route 1
Moore, ID 83255

Kent Foster

Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 83405

Lawrence Babcock
Box 66
Moore, ID 83255

JODFI. SCHULTZ
Seg¢retary/Records Manager

s T

%



® ®

BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESQURCES OF THE
STATE OF IDAHO
IN THE MATTER QOF TRANSFER NO. 3675 ORDER ISSUING

)
OF WATER RIGHTS 34-7080A, 34-7136, ) PROPOSED MEMORANDUM
AND 34-7169 ) DECISION

)

R. Keith Higginson, Director of the Department of Water
Resources, having reviewed the attached proposed decision prepared
by this appointee, Norman C. Young , who conducted the hearing
or who has read the record Iin this case, hersby approves the same
as a proposed decision pursuant to Idaho Code, Sec. 67-5211.

Each party to these proceedings who appeared at the hearing
is given the opportunity, pursuant to Idaho Code, Sec. 42-1701A
and 67-5211, to file exceptions to the proposed decision and to
present briefs and oral arguments. If no timely and proper
exceptions are received, an order by the Director will be entered
adopting the proposed decigion as his final decision.

I.
EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state the
grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.

1.
| BRIEFS

A. Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party's
exceptions are filed with the Director.

B. All response briefs to the exceptions must be filed with the
Director within 15 days after the exceptions were served upon the
responding party.
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III.

A, No oral arguments before the Director on the proposed decision
will be held wunless specifically requested by a party filing
exceptions to the proposed decision and unless that request is
filed with the Director concurrently with the filing of that
party’s exception.

B. If oral arguments have been properly reguested by a party
filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right to present oral argument in
response to the exceptions filed.

|
c. Oral arguments before the Director on exceptions to the

proposed decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-1701a. If oftral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arguments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

Iv.
CERTIFICATE QF SERVICE

All exceptions, briefs, requests for oral argument and other
matters filed with the Director in connection with the proposed
decigion shall be served on all other parties to these proceedipgs
in accordance with Rule 7.2, ‘

V.
FINAL DECISION

Following the submission of all exceptions, briefs and o&al
arguments, if they are heard, the DPirector shall issue a £final
decision adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall " be
served on all parties. }

Dated this 13th day of August . 19 90 .

P

R KE1TH HIGGINA

Director
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Transfer No, 3675

of Water Rights 34-7080A, 34-7136,
and 34-7169 in the Names of

M. TODD PERKES, JUEL AIKELE,
and MICHAEL AIKELE and the
Cease and Desist Order issued by the
Department on June 22, 1990

PROPOSED MEMORANDUM
DECISION AND ORDER

On February 14, 1990, M. Todd Perkes, Juel Aikele, and Michael Aikele
("Applicants") filed application for transfer No. 3675 to change the point of diversion and
pface of use of water right Nos. 34-7080A, 34-7136, and 34-7169. Approval of the |
application was protested by the Big Lost Irrigation District ("BLID") and by 138 persons
signing a petition delivered to the Idaho Department of Water Resources ("Department”)
by Mr. Lawrence Babcock.

On June 22, 1990, the Department issued an order to Don A. Aikele, Juel Aikele,
and Michael Aikele to cease and desist irrigation of land within the S1/2 of the SW1/4 of
Section 6, T3N, R26E, BM until a right to do so is obtained or identified. Subsequent
correspondence from Mr. Kent Foster, attorney for the Aikeles, indicated that the order

ould not be complied with and requested approval of application for transfer No. 3675
::[:ich, if approved, would authorize irrigation of the land that is the subject of the order to
cease and desist. In response, the Department set a combined hearing to consider the
a{nplication for transfer and the cease and desist order.

The hearing was held on July 26, 1990, in Arco, Idaho. The Applicants and
recipients of the order to cease and desist were reprﬁ%&nfgd by:Mr.-Keat Foster. Protestant
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BLID was represented by Chairman Lewis Rothwell., Mr, ‘Lawrence Babeock acted as

spokesman for the protest petition signers. Other petitf?}"ﬁ‘éigﬁemijﬁfattcndance were given



the opportunity to ask questions and present testimony. At the hearing, Mr. Foster entered
a motion seeking a ruling from the Department to require the protestants to pay attorney
costs of the Applicants alleging that the issues raised by the protestants were frivolous and
without merit. This issue was bifurcated from the other issues allowing a schedule to be
entered for briefing the issue of payment of attorney costs, while allowing the record to be
closed concerning the other issues of the hearing.

The hearing officer, having heard the testimony and having reviewed the exhibits, the
héaring record and applicable law, proposes the following findings of fact, conclusions of
law, and order:

FINDINGS OF FACT

1) The rights proposed to be changed by application for transfer No. 3675 are

recorded with the department as follows:

| License No. 34-7080A authorizes the diversion of 2.67 cubic feet per second ("cfs")
of ground water from wells located in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T3N,
R?SE for the irrigation of 160 acres located in the NE1/4 of Section 11, T3N, R25E. The
ptiority date is September 23, 1974.

License No. 34-7136 authorizes the diversion of 5.50 cfs of ground water from the
same wells listed for right No, 34-7080A for the irrigation of 160 acres in the NW1/4 of
Section 11, T3N, R25E. The priority date is March 26, 1976.

License No. 34-7169 authorizes the diversion of 4.48 cfs of ground water from the
same wells as the above listed two rights for the irrigation of 160 acres in the SE1/4 of
Section 11, T3N, R2SE. The priority date is January 6, 1977.

Each of the licenses is conditioned that when combined with the other two rights it
"shall not provide more than 12.43 cfs at the points of diversion and shall not exceed 8.49
cfs at the point of re-diversion located within the SE1/4NE1/4, Section 11, T3N, R25E."
Each of the licenses also has the following condition;

This right in no way grants any right-of-way or easement across the land of

another.
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Licenses 34-7136 and 34-7080A have the following condition:

This right shall not provide more than 0.02 cfs per acre for the lands identified
above.

License 34-7169 is conditioned as follows:

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the lands
identified above.

| 2) Applicant Perkes testified that the actual location of the point of diversion for
ezltch of the licenses is in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E, and that
the location has not been changed from that existing prior to issuance of the licenses.
Licensing field examinations in the records of the department agree with the testimony.

3) Application for transfer No. 3675 proposes to change the location of the point
of diversion of each of the licenses to the SW1/4SW1/4, Section 21, T4N, R26E, a location
aﬁproximately 3 miles south and 1 mile east of the present actual point of diversion. The
application proposes to divert 12,65 cfs for the irrigation of 480 acres in the $1/2N1/2, S1/2,
Section 6, T3N, R26E. The new place of use is approximately 1/2 mile north and 1 and 1/2
mile east of the present place of use for the licenses.

4) Notice of application for transfer No. 3675 was advertised in the Arco
Advertiser and the Challis Messenger on April 19 and 26, 1990. The protests of BLID and
the signed petition were timely received prior to the protest date of May 7, 1990.

5) The following issues were raised concerning application for transfer No. 3675:

-Whether other rights will be injured by the change.
-Whether the change will result in an enlargement in use of the rights.
-Whether the change is in the local public interest.

-Whether the change is consistent with the conservation of water resources in the
state of Idaho.

-Whether the rights sought to be changed have been confirmed by license and can
be changed under Section 42-222, Idaho Code.
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6) The following issues were raised concerning the cease and desist order:
| -Has the 51/2SW1/4, Section 6, T3N, R26E been irrigated this season without a
valid water right?

-Have the Aikele’s continued to irrigate the $1/28W1/4, Section 6, T3N, R26E
i after service of the order to cease and desist?

-Should the Department seek enforcement of the order to cease and desist?
-Is the proper forum for considering the order the district court?

7 The hearing officer included in the hearing record a letter submitted by David
A. Flesher, Acting County Supervisor of Farmers Home Administration, USDA, indicating
FmHA holds a lien on the water rights of transfer No. 3675. Mr. Flesher indicates that
transfer of the rights from the mortgaged property would be a violation of the loan and
security agreement, and he asks that the processing of the transfer be suspended until
concurrence of FmHA is received. ‘

8) Applicant Perkes testified that the water rights proposed to be changed by
application for transfer No. 3675 were used until two years ago when the lands were placed
in a year-to-year federal set-aside program.

9 Applicant Perkes testified that he owns the water rights to be changed by
transfer No. 3675 and the land to which these rights are appurtenant. The Applicants
testified that they had entered into an agreement allowing the Aikeles to use the water
rights as proposed in transfer No. 3675 on an annual basis with the right to continue on a
year-to-year basis.

10)  The well to which the rights would be transferred has been used for 8 to 10
years. Juel Aikele testified that less than 12.65 cfs can be diverted from the well as
presently constructed.

! 11)  The Big Lost River Basin is in a fourth consecutive season with much below
average rain and snowfall. As a result, ground water levels have declined throughout the
basin and streamflows have decreased. Information”ig tnggﬂc:y?rﬁgr_‘ltkyuavailable to determine
the extent to which the operation of specific wells h&s;«bﬁ,drgﬁ WEBOII the streamflow
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and upon ground water levels.
1 12)  Approval of the application for transfer will not increase the rate or volume
Of; ground water diverted nor increase the acreage irrigated under existing rights.

| 13)  The S1/28W1/4, Section 6, T3N, R26E, has been irrigated this season without
a vahd water right and irrigation has continued following service of the order to cease and
desist,

14)  One or both of the wells from which the water rights are sought to be
transferred have been pumped this season for use on land for which the wells are not an
authorized point of diversion,

CONCLUSION OF LAW
1) Section 42-222, Idaho Code, provides, in part, that:

The director of the department of water resources shall
examine all the evidence and available information and shall
approve the change in whole, or in part, or upon conditions, '
provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right,
and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public
interest as defined in section 42-203A(5), Idaho Code; except
the director shall not approve a change in the nature of use
from agricultural use where such change would significantly
affect the agricultural base of the local area.”

2) Approval of application for transfer No. 3675 with appropriate conditions will
n(:)t result in injury to other rights.

| 3) Approval of application for transfer No. 3675 with appropriate conditions will
prevent an enlargement of the original rights.

4) Approval of application for transfer No. 3675 is in the local public interest and
is consistent with the conservation of water in the state of Idaho.

“ S) Water has been used on the $1/2SW1/4, Section 6, T3N, R26E, without
having a valid water right, and the irrigation of this parcel has continued after receipt of an
ofder issued by the Director pursuant te Section 42-351, Idaho Code, to cease and desist.

6) Section 42-351(1), Idaho Code! prpv_gdes that:
| SR
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If the director of the department of water resources finds, on
the basis of available information, that a person is diverting |
water from a natural water course or from a ground water
source without having obtained a valid water right to do so or
is applying water not in conformance with the conditions of a
valid water right, then the director of the department of water
resources may file an action seeking injunctive relief or may
issue an order directing the person to cease and desist the
activity or activities alleged to be in violation of applicable law
or of any existing water right. A cease and desist order may
direct compliance with applicable law and with any existing
water right or may provide a time schedule to bring the
person’s action into compliance with applicable law and with
any existing water right.

I} Section 42-352(1), Idaho Code provides that:

Any person who willfully viclates any cease and desist order
issued under chapter 3, title 42, 1daho Code, after the same has
been served on that person shall be subject to a civil penalty to
be imposed by the director of water resources not to exceed
one hundred dollars ($100) per diversion for each calendar day,
or any part of a calendar day, following service of the cease and
: desist order in which the illegal diversion or use of water
occurs. The director of the department of water resources shall
have the authority to file an action in the appropriate district
court to recover said civil penalties.

8) The issue of whether a transfer of the subject water rights constitutes a
violation of the loan and security agreement covering the land from which the rights are
being transferred is beyond the authority of the Department to determine. Testimony
indicates that the lease of the water rights associated with transfer application No. 3675 is
0{1 a year-to-year basis. In the event that the FmHA foreclosed on the mortgage, the

epartment understands that the water rights, although transferred, would remain part of
the property subject to the mortgage.
| 9) Because of the year-to-year lease of water, the transfer must be conditioned

to authorize the change in place of use and point of diversion for a similar period.

PROPOSED MEMORANDUM YV ¢1 1930
DECISION AND ORDER -6

r

E

)
Rint il S
B L gy,
Wekears, bﬂ!h-w“,”



ORDER |

It is therefore ordered that application for transfer No. 3675 be approved and the
same is hereby approved, subject to the following conditions and requirements:

1) Approval is effective until November 1, 1990, unless extended by the director.
Upon expiration of this approval or any extension thereof, the place of use and point of
diversion for water right Nos. 34-7080A, 34-7136 and 34-7169 shall revert to that existing
prior to the approval.

2) During the period of this transfer approval or any extension thereof, the use
of water on the lands originally licensed and the diversion of water from the original points
of diversion under water right Nos. 34-7080A, 34-7136 and 34-7169 is prohibited.

3) Prior to diverting water under this approval, a measuring device shall be
installed and maintained in good working condition as determined by the Department at the
point of injection into the canal and another shall be installed and maintained at the point
of re-diversion from the canal to the lands to be irrigated. The measuring devices shall be
of a type acceptable to the director of the Department,

4) This approval does not constitute an easement or right-of-way across the lands
of another; nor does it authorize the use of any canal, ditch, well or pipeline owned by
another.

5) The rate of diversion from the well located in the SW1/45W1/4, Section 21,
T4N, R26E shall not exceed 12.43 cfs and the rate of re-diversion from the canal to the
lands irrigated under this approval shall not exceed 8.49 cfs.

6) The rate of diversion under this approval shall not provide more than 0.02 cfs
per acre at the field headgate for the lands actually being irrigated pursuant to this approval
when combined with all other rights used on the same land.

7) This approval does not authorize the construction, reconstruction, or
modification of any well.

| 8) The wells in the SW1/4NW1/4, SE1/4NW1/4, Section 5, T4N, R26E from

which the rights to the diversion of water are transferrcd shall be rendered inoperable. The

i
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means used by the applicants to render the wells inoperable shall be a method acceptable
to the director of the Department. Thereafter, the wells shall not be made operable again
until the director acknowledges in writing that a valid right exists to divert water from the
wells.

9) Applicants Juel Aikele and Michael Aikele shall pay into the enforcement
fund of the Department a penalty of $100 per day for each day that the well in the
SW1/4SW1/4 Section 21, T4N, R26E was operated after receipt of the cease and desist
order and prior to the date of the hearing on July 26, 1990. Unless the applicants provide
documentation to show otherwise the penalty will be based npon continuous pumping during
the period. This transfer approval shall become void unless the penaity due is paid to the
Department by August 31, 1990.

| 10)  The director retains jurisdiction of this matter to extend the expiration date
of this approval upon written notice that the lease has been extended; and upon expiration
of the approval to order that the rights revert to the points of diversion and places of use
e:‘;isting prior to the approval of transfer No. 3675.

11)  Approval of this transfer does not constitute the approval of the FmHA or
other entity holding a lien or mortgage on the water rights involved. |

12)  Violation of the conditions of this approval shall be cause for the director to
void this approval.

DATED this fday of August, 1990,

Mo © ey

NORMAN C. YOUN /

Hearing Officer
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CERTIFICATE OF MAILING

I HEREBY CERTIFY That on this the 13th day of August,
1990, true and correct copies of the foregoing ORDER ISSUING
PROéOSED DECISION and PROPOSED MEMORANDUM DECISION AND ORDER, wete
mailed, postage prepaid to:

Marshall Todd Perkes Juel and Michael Aikele
Roqte 1, Box 110 Route 1
Arco, ID 83213 Moore, 1ID B3255
Gary Slette Kent Foster
" Nelson, Rosholt, Robertson, Holden, Kidwell, Hahn & Crapo
Folman and Tucker Box 50130
Boxj1906 Idaho Falls, ID 83405
TwiF Falls, ID 83303-1906
. Lewis Rothwell, Chairman Lawrence Babcock
' Big Lost River Irrigation bist. Box 66
Box 205 Moore, ID B3255%

Mackay, ID 83251

!

, I. FLECK
I Secretary/Records Manager
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of the Arco Advertiser, a weekly newspaper of

general urculation, published weekly at Arco, ldaho,
since March, 1909, do solemnly swear that a copy of
this notice, per chpping attached, was pubhshed
weekly n the regular and entire 1ssue of sard
newspaper, and net in any supplement thereof,

for ="‘)* consecutive weeks, commencing with
the 1ssue datcd _,O/DJC,L ( /";"/ /TS
and ending with the 1ssye dated
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STATE OF IDAHO

COUNTY OF BUTTE

Onthis A ¢ dayof/é})o!‘.'

in the year of (? CZC), before me, a Notary Public,

persanally appeared

CC [(O,Q,{/L é«t é)c:o Q‘t

known or identified to me to be the person whose
name subscnbed to the within instrument, and being
by me first duly sworn, declared that the statements
theremn are true, and acknowledged 1o me that he
execuied the same

"’17 TSN % //{,\,\,\,/

Notary Public for ldgho

Residing at ﬂ'f“c_ S ]_L 0,-
My commiIsSsion expires , ;\‘“, 7 '—C?/
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AFFIDAVIT OF PUBLICATION
State of Idaho, County of Custer, ss:

/’/ﬁ rqarer @L r/S . Publisher of

the Challis Messenger, a weekly newspaper,
published at Challis, Idaho, do solemnly swear
that the notice hereto attached and made a part
hereof, was published in the regular and entire
1ssue of the Challis Messenger for

consecutive weeks, commencing with the issue
dated @bg /9 _ 19.99 _ and ending with the

issue dated ﬂ}mﬁ 2% 1990

%GM t ot

STATE OF IDAHO )

COUNTY OF CUSTER

Onthis 72 day of .ﬁ;uu.L. tn

the year of __ &4 __, before me, a Notary Public,

personally appeared M‘Zfé’id ret ﬁi/’/( Y
known or identified to me to be the person whose
name subscribed to the within instrument, and
being by me first duly sworn, declared that the
statements therein aretrue, and acknowledged to
me that he executed the same.

W/{/»w

Notary Public for Idaho '~

Residing at L

My commission expires: _#Zéfz..

Wy

ADD T ran

e
Easism T (¥ - esourcos
NOTICE oF PRUBGEPcRANGE
OF AWATER-RIGHT NO.
34-7080A/34-7136/34-71649 _
Notice is hercby given that M.
TODD PERKES, JUEL & MI-
CHAEL :AIKELE have applied to
_the Department of Water Resourc-
es to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the
waters -of a GROUNDWATER
source. The right sought to be
changed is evidenced by LICENSE
NO.'S 34-7080A, 34-7136, & 34-
7169 and recorded as follows: -
-POINT OF.DIVERSION: SWNW '
SENWSET3NR25E BUTTE *
COUNTY .. ..
. NO. 34-7080A AMOUNT: 2.67_
[CFS PRIORITY: SEPT. 23, 1974 ..
. . The'water is used to irrigate 160
Jacres from April 1 to November I .
Mlhint.‘r:eNWl!4S 11 TINR
25E, B.M, 1. MEnoawvaw s
* +NO. 34-7136 AMOUNT: 5.5 CFS' "
PRIORITY MARCH 26,1976 - ..
The water is used to {rrigate 160
acres fmmAprll‘I to November 1: ,
Mthin‘theNWl‘ﬂl—S 11T3NR
25E, B.M. SmTes
' NO. 34-7169 AMOU'N'I‘: 4.48
CFS PRIORITY: JAN. 6, 1977 -
* The water is used to irrigate 160
acres [rom April 1 in November 1 °
within ‘lhl: SE1/4 5 11 T 3N R
25E BM Ll B Sl 1‘- - i
TOBECHARGEDASFOLIDW’S 2
" The water will be diverted within
the SWSW S 21 T 4N R 26E, and’
used to irrigate 480 acres within
the S1/2N1/2 51/2 56 ’I‘ SN R
26E, BM.~ 270 e «vf;
¥ Any protests ; t_ thc Pro-; |
posed change -inust be filed with '
the Idaho Depariment 6f Water Re-* i
sources, 150 Shoup Ave., Idaho -~
Falls, ID, 83401, on or before MAY --
71990, ~gaar Laces
R.Kd&l'!ﬁggnso Director
Pub : April 19 & 26, 1990, ...+
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APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

Name of applicant

DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

M. Todd Perkes, Juel Aikele & Michael Aikele

@
Transfer No.ﬁ

ppPRO

Phone _(208)523-0620

Post Office address _ZHolden, Kidwell, Habm & Crapo, P.0. Box 50130, Tdsho Falls, ID 83405

A. PURPOSE OF TRANSFER
1. [ Change point of diversion

O Change nature of use

O Add diversicn point(s)

. Describe the reason for the proposed changes

O Change period of use

Change place of use
0O Other

Present place of use of Perkes is in a set aside

program; pending application for permit of Aikeles for proposed place of use is involved

in a hopeless morass of litipation. This would provide a method for legal diversion

of the Aikele well.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOQOF, AFTER THE REQUESTED CHANGE
1. Right Number Priority Amount Nature Period of Use
(cfs/ac-ft) of Lise
_34-7080A 09/23/1974 2.67 Irrigation April 1 4 Nov. 1
34-7136  _03/26/1976 5.50 Irrigation April 1 4o Nov, 1
_34-7169 01/06/19 4,48 Irrigation Aoril 1 o Nov, 1
to
2. Total amount of water being transferred _12,63 ___ cubic feet per second and/or acre-feet per annum,
3. Source of water _Groundwater tributary to
4. Point(s) of Diversion:
Lot Ya Va Y% | Sec. | Twp. | Rge. County Local name for diversion
SW | SW {21 14N, I26E.} Butte Aikele Well
5. Lands irrigated or place of use:
NE % NW %, SW Y, SE "4
Twp.| Rge. | Sec. NEu|Nwulswu | sewlnew] nwulswulsew Ineufnwulswyn| sEw [MEw [nww [ swu | sEu Totals
3N__ ] 26E 6 40 140 40 140 40 1 40} 401 40] 40 40 40 480
RS n
Wi U
Noyvirivey )
i
, 5
N i
Total acres 480




of

10 ‘ . Transfer No. ._é_C_QZ;?
PART 1

-Page

6. General Information:

a. Description of diversion system Well and pump,

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or
No. If yes, provide a notanzed statement from the holder of the lien, deed of

contracts? Z Yes

trust, mortgage or contract agreeing to the proposed changes.

Deschbe the affect on the land now irrigated it the place of use 18 changed pursuant to thus transter:
is d is presently in a federal set aside program and is not being irrigated

so there will be no effect for the duration of the lease agreement between Perkes

and Aikeles.

d. Remarks:

SEE ATTACHMENT "A"

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES .

This 13 to certify that | have examined Application for Transter of Water Rights No. _34=70808/34.7136 /347169 .

APPRONED , subject {o the following imitations and conditions:

And said application is hereby

‘-...,.._‘_“{‘“" g1

1990

Witness my hand this 22nd day of i October

T
P e e g —
t

CHIEF, WATER ALLOCATION BUREAU /
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STATE OF IDAHO .
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decraed to
in case of VS,
dated in county of
b. License No. 34-7080A issued by the Idaho Department of Water Resources
¢. Claim No on file with the Idaho Department of Water Resources
d. Transter No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right 1s appurtenant or other documents which
show ownership. Label document as attachment A Check appropnate box below,

B Tax Notice O warranty Deed [0 Other

3. Source of water _Groundwater tributary to

4. Date or priority _September 23, 1974

5 Water is used for the following purpose:

amount__ 2.67 cfs for _Lrrigation purposes from —April 1 to Nov. 1
{cis/ac-ft}
amount for purposes from to x
{cts/ac-t)
amount tor purposes from to
(cfs/ac-ft)
6. Total amount of water under right 2.67 cfs cubic feet par second and/or acre-feet per annum.

. (But see condition in license.)
7. Point(s) of Diverslion:

Lot Ya Ya Sec. | Twp. | Rge. County Local name for diversion

Y
SW NW ] 5 | 3N J25E { Butte
SE M ] 5 | 3N {25E | Butte

8. Lands irrigated or place of use.

NE NW % SW % SE s
Twp. | Age. | Sec. NE%|NWulswu | SEu] NEv| Nwu]swu | sev Inew]|nwu]swu| sEw ENEINW % Fsww | SE% Totals
3N | 25E 11 140 | 40 | 40 |40 160
i
1
NOV (1 1yu
R E et ISP otal acras 150

9. Describe any other water rights used for the same purpose as described above




—

Page b of 10 . PART 2 . Transter No.&i@_‘Zl

1

1@. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

._,__NL_____ If yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{If the entire right is to be changed by the applicant, omit part B and C.)

1, amount tor purposss from to
{cfs/ac-}
amount for purposes from to
(cfs/ac-ft)
amount tor purposes from to

{cts/ac-ft)
2. Point(s) of Diversion:

Lot Ya Ya Y | Sec | Twp.| Rge. County Local name for diversion

3. Landsrrigated or place of use

NE "% NW Y, SW ' SE i
Twp | Rge. | Sec. Totals
MEUWINW A SW U SERINEAI MW Al SW A SE R INENR| MW RISW Rl SER INER W sww | SEw

Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there i1s no changs)
1 amount for purposes fram to
{cfsfac-it)
amount for purposeas from to
(cis/ac-fi) '
amount for purposes from to
{cfs/ac-ft)
2 Point(s) of Diversion
Lot 1 % Ya % | Sec.§ Twp. | Rge. County Local name for diversion
3 lLands irrigated or place of use.
NE V. NW ¥, ¥ 1
Twp | Rge. | Sec - 2 SW % SE Totals
NEAINWY | SWAUISEUINEUN]INWY] SWU ]| SEY INE%| NWW]SWW] SE% [NE % |NW % §W'f- SE %

‘%;:gﬂ £ §

=
=
[amay

]
]
L

o]

Total acres
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’ STATE OF IDAHO
e DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

A, DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed to
in case of NS,
dated n county ot
b. License No. 34-7136 issused by the Idaho Department of Water Resources
¢. Claim No. on file with the ldaho Department of Water Resources,
d. Transfer No. which produced this right.

2. Attach a copy of last year's tax notice for the property t¢ which the water right 1s appurtenant or other documents which
show ownership. Label document as attachment A, Check appropriate box below:

El Tax Notice O warranty Deed O other
3 Source of water _Groumndwater tributary to
4. Date or prionty __March 26, 1976

5. Water is used for the following purpose:

amount 5.5 efs for Irrigation purposes from Aprll 1 to _Nov, 1
{cis/ac-H)
amount for purposes from to
(cts/ac-1t)
amount for purposes from to
{cis/ac-t)
6. Total amount of water under right 2.5 cfs cubic ieet per second and/or acre-feet per annum.

But see condition in license.
7. Point{s) of Diversion: ( * )

Lot Ya I

Y
SWINW |5 3N 125 | Butte
SEJNW |5 3N _J25E | Butte

Sec. | Twp. | Rge. County Local name for diversion

8. Lands irngated or place of use:

NE % NW SW ' SE '
Twp. | Rge. [ Sec. NEU|NWY|SW% ] SEw | NEX“INWwlSW% | SE% [NEwu]|NWuIswu| SE% NE® [NW % | Swu | SE% Totals
3N 125E |11 40| 40| 40 ] 40 160
= QDS TS /1D :
NV UL 19t
Total acr 160

o

9. Describe any other water rights used for the same purpose as described abové™
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1

16. To your knowledge, has any portion of this water right undergone a pernod of five or more consecutive years of non-use?

No if yes, descrnibe

8. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{If the entire right is to be changed by the applicant, armt part 8 and C.)

1. amount for purposes from to
{cis/ac-ft)
amount far purposes from 1o
(cfs/ac-it)
amount for purposes from to
{cts/ac-ft)

2. Point(s) of Diversion:

Lot { % Y % | Sec. | Twp. | Rge. County Local name for diversion

3. Lands irrigated or place of use:

NE Y NW Y SW Y SE %

Twp. | Rge. | Sec. To
p g MEWL[NWY|SWA|SEw]NE%]| NWR]SWU [ SEW [NEW | NW U |SWU] SEW [NEw [NWY“ISwW4Y | SE% tﬂls

Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omut if there is no change)
1. amount for purposes from to
{cts/fac-it)
amount for purposes from to
(cis/ac-ft} s
amount for purposes from 10
(cfs/ac-ft)
2. Point{s) of Diversion:
Lot | % Ya % [ Sec.{ Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE V. 1 1 1
Twp. | Rge. | sec. s NW %, SW % SE s Totals
NE%|NWwulswuisEw| NEX|NWY| SWn EF‘m B e v [NE % | MW % fSwW Y% | SE %
I R R I N
b acstet (RILY |
“Fl\l ot faTalul
YIV L RIOU E]
! ox .-
| [ L wmwa,-h_—j

Total acres
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. STATE OF IDAHO .

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

-~

A. DESCRIPTION OF RIGHT AS RECORDED
1 Right evidenced by:

a. Decree No BDecreed to
in case of VS,
dated in county of
b. License No. _34-7169 issuad by the ldaho Department of Water Resources.
¢. Claim No on file with the ldaho Department of Water Resources,
d. Transfer No. which produced this nght.

2. Attagh a copy of last year's tax notice for the property to which the water right Is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

Bl Tax Notice O warranty Deed O Other
3. Source of water _—_Groundwater tributary to
4. Date or priotity January 6, 1977

5. Water is used for the following purpose;

amount_%.48 cfs for _Lrrigation purposes from ___April 1 to _Nov. 1
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-f1)
amount for purposes from 1o
(cfs/ac-ft)
6. Total amount of water undar right 4,48 cfs cubic feet per second and/or acre-feet per annum.

(But see condition in license.)
7. Point{s) of Diversion:

Lot | % A Sec. | Twp.| Rge. County Local name for diversion

Ya
SW JNW |5 I3N J25E| Butte
SE | W | 5 {38 }25E] Butte

8. Lands irrigated or place of use

NE ¥ NW % SW v, SE Y
Twp.| Rge. | Sec. NEv|NwuiSWulseul NEnl nwu]swu [sEu [NEUw| MW swu] SE% [NEw [Nww | swu | sEw Totals
3N |25E 11 40 1 40 | 40 |40 160
A S O
et ICTE
NV o[l 1580
r ] Total acres 162

Ceras core s abtors cvptome
9. Describe any other water rights used for the same purpose as described above
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10 To your knowledge, has any portion of this water right undergone a period of five or more ¢consegutive years of non-use?

No ¢ yas, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{if the entira right 13 to be changed by the applicant, ormit part B and C.)

1. amount tor purposes from to
{tis/ac-t)
amount for purposes from 1o
(cfs/ac-Tt)
amount for purposes from to

{cts/ac-f)
2. Point{s) of Diversion:

Lot Ya Va Ya ) Sec.|{Twp ] Rge. County Local name for diversion

3 Lands irmgated or place of use:

Tw Rge. | Sec NE % NW %, S5W Y SE % Tolals
p. ge. Inevinwu | swu | sEn] NEu| Nwu]swu [ SEw [NEu[Nw ] swn|sEwW [NEy [Nww | swu [ sEu

+

Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if thara is no change)
1 amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
{cfs/ac-{t) '
amount for purposes from ta
{cfs/ac-t}
2. Point(s) of Diversion:
Lot Y Y % | Sec | Twp. | Roge. County Local name for diversion
3. Lands irrigated or place of use’
1 1 1 1
Twp.| Rge. | Sac. NE Y, NW Y SW Y SE TYotals

ME|NWY]SWY | SEu] NEX NN-.%‘S\H?"&'_ §§% NE%|NWY|SWY | SE% [NE%[NWY | SW% | SE %
'

F
v, S :
5‘&;;..1, serilii,

OV I TR

Total acres
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

L
Transfer No.é___’z_'@ b

A. Draw a map or attach a USGS map indicating the new polint(s) of diversion and/or the new place of use for rights described

=in part 1, Clearly depict the land by sectlon, township and range number.

- me owhe sew e e e -

OF DIVERSION AND PLACE OF USE AND FOR
1 PROPOSED NEW POINT OF DIVERSION AND

| PLACE, OF US|

- -

wtd

——— g e
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|
1
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R
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|
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' PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
{cts/ac-ft)
to
to

2. Quantity and quality of return flows and location of discharge-

3. Describe effects on other water uses resulting from the proposed change:

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement 1n use
of the original nght. The information contained in this application 1s true to the best of my knowladge.

I understand that any willful misrepresentations made in this application may result in voidmg its approval.
g7 20704, Qéﬂ ) «f//l// j;%/Z@ /%i/
(Signature Zf Apzlicant) et
Subscribed and sworn to before me this / ‘/ day of 4 , 19 _@_

(hiotary Public)

My commission expires /?4&//4 Z

FOR DEPARTMENT USE ONLY

Transfercontaine . pagesand . attachments .
JA .
Received by (' {8/ bate 2-/4-FF Protest filed by S L eie (9.~
T ¥ %oz 27,7,
Prelim. check by Fes =2 ColZisf t{yo0)S
Receipted by HOT Date _ X Qo-9C
Published in = SAL s ‘seopies of protest forwarded by
Pub, dates ¥~/7 £ 24 -7 Hearing held by Date
Watermaster recommendation requested on {U’ﬁ {'—’;if/ Recommended for O approval [ demial

rec'd. i‘/" 9/j

Copy of transfer sent to lien holder

————



ATTACHMENT "A"

The three licenses, 34-7080A, 34-7136 and 34-7169, appear
to show the two wells or points of diversion for these three
rights in T.3N., R.25E., when, in fact, the wells are and
always have been in T.4N.,, R.26E.

Y.
L Aot
I';:a;..u
L]
e

L
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i
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L~

4 0
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IIY.

A. No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party f£filing
exceptions to the proposed decision and unless that request is
filed with the Director concurrently with the filing of that
party’s exception.

B. If oral arguments have been properly requested by a party
filing exceptions, any othet party, upon reasonable notice to the
Director, shall have the right to present oral argument in
response to the exceptions filed.

c. Oral arguments before the Director on exceptions to the
proposed decigion shall be heard at the discretion of the
Director, pursuant to Idaho Code, Sec. 42-1701A. If oral

agruments are to be heard, the Director will, within a reasonable
time, notify each party of the place, date and hour the oral
arguments will take place and of the period of time allocated for
the arquments of this case. Unless the Director orders otherwise,
all oral arguments shall be heard in Boise, Idaho.

v,
CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings
in accordance with Rule 7.2,

V.
FINAL DECISION

Following the submission of all exceptions, briefs and oral
arguments, if they are heard, the Director shall issue a final
decision adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall be
served on all parties.

Dated this 18th day of September . 19 90 .

R. KEITH HIGG
Director

s,
S Gy »

N

ORDER ISSUING PROPOSED MEMORANDUM DECISION —= "BAGE 2 verme,
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State of Idaho

Department of Water Resources

WATER RIGHT LICENSE

License of Water Right No. 34-7169 Prionty January 6, 1977 Amount 4.48 cfs

THIS IS TO CERTIFY, that _ Marshal Todd Perkes

of Arco, Idaho , has complied with the terms and conditions of Permit

No. __34-7169 1ssued pursuant to Application for Permit dated _danuary 6, 1977

b

and has submitted proof to the Department of Water Resources on __February 13, 1979

that he has applied water to a beneficial use, an examination by the Department indicates that the works have a

capacity for the diversion of 12.43 ¢fs of water from @ groundwater source

tributary to . and that the permtt holder has applied to a beneficial use and

established a right to use water as follows

Beneficial Use ¢ PEfiod of Use Rate of Diversion Annual Volume
Irrigation from April*l . to November I “~rar-.4,48 cfsand 480.0 acre feet
YR i
from — o A

from-__ " | ‘wtﬁ
" fboth dates inclusive)

WA

Subject, however, to the condition that no more than _4.48 cfs

>, g !
that the amount of water so diverted and to which such right 1s entitled and “Bgnfi S i Ty the purpose

\. X!
aforementioned and 1s Hmited to the amount which can actually be beneficially u and shall not exceed
SELNWL, SA tion 5,

480.0 aore feet per year, saxd waters to be diverted within the SW:NWs3,

Twp. 3N, Rge. 25E in the County of But

Description and loaﬁen of place of use:

E%

Totals

P
=

3N 25E| 1t

© N
N

T . 160

otal number of acresirngated — — "~ ______
This right when combined with Rights 34-7136 and 34-7080A shall not exceed 12.43
cfs at the points of diversion and shall not exceed 8.49 cfs at the point of
rediversion located within the SEXNE%, Section 11, Twp. 3N, Rge. 25E.

This right in no way grants any right-of-way or easement across the land of
another,

This right shall not provide more than 2.68 cfs or 0.017 cfs per acre for the
lands identified above.

NOTE: Modifications to or variance from this license must be made within the limits of Section 42-222, Idaho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.
The right to the use of the water hereby confirmed is restricted and appurtenant to the lands or place of use
herein described, as provided by the laws of Idaho.
n7¥
Witness the seal and signature of the Director, affixed at Bowse, Idaho, this 8 day of
_September ,19 82,




Form 211 "I! “l' Ident. No. 34-7169

2/80 N E o f e
T N A EE S
STATE OF IDAHO LRREIEE R
LICENSING AIG 22 198y
— .

APPLICATION FOR AMENDMENT OF A PERMIT. « ..v%

To change the point of diversion and/or the place of use.

Comes now  Marshal Todd Perkes Phone
of (address) Route #1, Box 110, Arco, Idaho 83213 , and represents to the

Director of the ldaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of Idaho

No. 34-7169 , and requests that the permit and permit map be changed as follows:

1. . Point of diversion: SW Y NW %, Section 2 , Township 3N . Range 25E  B.Mm.,,
County of Butte . Other points of diversion:
SELNWY:, Sec. 5, Twp. 3N, Rge. 25C

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)

3.
NO

TWP | RGE | SEC

Amount 4.48 for irrigation purposes from 4/1 to 11/1 (both dates inclusive)
(cfs FeXa¥ed ¥R X ok S shX
Amount for purposes from to {both dates inclusive)
(cfs or acre feet per annum)
Amount for purposes from to {both dates inclusive)
{cfs or acre feet per annum)
Amount for purposes from to (both dates inclusive)

{cfs or acre feet per annum)

Place of use or land to be irrigated:
CHANGE

NE% NW SWi SE¥%

TOTALS
NE% |[Nwe{swil sex [NEvnw|swi [sex | Nexdnwi {swie| sEv { NE% [nwul swi|sE%

Total number of acres to be irrigated =

a. Who owns the property at the point of diversion?

b. Who owns the land to be irrigated or the place of use?

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing:




Complete the following map by showing land and point of diversion as proposed by this amendment.

Show 40-acre subdivisions, townships, ranges and ditches. NOT NECESSARY
.
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Scala: 2 inches aqual 1 mile.

That no one will be injured by such change, and that such change will be made at permit holder’s own risk.

Signed at ,,/.Z,tcf{ : 40(.13_/;;3

{Signature)”

FOR DEPARTMENT USE ONLY

™ . 2
Preliminary check by =3\ WA Fee = $20.00 Receipted by ‘? Date 2 - A& -5 4 / / 5{(_.,;;/

Publication prepared by N‘/A Date Published in

Publication dates

ACTION OF THE DEPARTMENT OF WATER RESOQURCES

I A. KENNETH DUNN . of the Department of Water Resources hereby

APPROVE the above Application for Amendment of Permit No. 34-7169.

: 7H
"Witness my hand this EZ?‘/day of September 19 82
Acting for the Director C/ C]

20"
- ¢ ®



(RTHOEON

ldentification No.

31 7169

Application No

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PErmit  APPROVED

To Appropriate the Public Waters of the State of Idaho
(TYPE OR PRINT IN INK)

Name of applicant _Marshal Todd Perkes Phone’ 527-3157
post office address_ Rt- #1, Box 113-B, Arco, Idaho 83213
Source of water supplyAMwater

which 15 a tributary of

a Llocation of point of diversion 15 SE % of _ NW Ya of Section 5 Township___4N
Range_26E B.M _ Butte County, additronal peints of diversion If any

b If water 1s not consumed, it will be discharged into ataponti__.
ot Y4 of Section Township__ Range B.M
. Water will be used for the fallowing purposes:

Amount_5.32  for Irri gation purpose from Apr. ] to_Nov. 1 {both dates inclusive)
(cfs or acre-feet per annumt

Amount for purpose from to (both dates inclusive)
Icfs or acre-feet per annum)

Amount for purpose from to {both dates inclusive)
(efs or acre-feet per annum!

Total quantity to be appropriated

a 5.32 cubic feet per second and/or

b acre feet per annum,

Proposed diverting works

a Description of ditches, fiumes, pumps, headgates, erc  Well ump._ wa i into

01d U. C. Cana]_ﬂMJmﬁ_ﬁgMLuithieliﬁ_pump_anW

b Height of storage dam_ . feet, active reservour capacity_______acre feet, total reservorr
capacity — acre feet, materials used In storage dam
Period of year during which storage will occur to inclusive.

Mo Day) tMo  Day!
¢ Proposed well diameter 1s__20  nches; proposed depth of well s__300  feet

a Time required for the completion of the works and application of the water to the proposed beneficial use

15_5__years
b Estimated construction cost 15 $ 80,000.00 .
Description of proposed uses

a It water 1s net for irrigation

(1} Give the place of use of water _ _ Vi of i s of Section_____ Township o
Range_ =~ B M
{2) Amount of power to be generated hp under _____teet of head

(3) List number of each kind of livestock to be watered._

14) Name of municipality to be served __ o ,0r number of families to be

supphed with domestic water

{9} 1t water 5 to be used for other purposes describe




b. If water 1s far irrnigation, indicate acreage in each subdivision in the tabulation below

i NEVs ] . NWY swia SEVa
Twp RANGE | SEC | = T T———t— - TOTALS
NEVs [NWLa| SWial SEV | NEVe NW| SWha| SEVe | NEVe| NWYs| SWie) SELs | NEVa | NWIAl SWYa| SETS
t , =
3N 25E | 11 40 40| 40 40 160
i
1
I
| |
160

Total number of acres to be irrigated

¢ Describe any other water rights used for the same purposes as described above None

Rodney Pearson

9 a. Who owns the property at the paint of diversion

Applicant

b. Who owns the land to be irrigated or place of use

c. If the property 1s owned by a person other than the apphcant, describe the arrangement enabling the

applicant to make this filing Applicant has an easement for drilling site.

10. Remarks There is a 40% ditch transportation loss figured into the total

amount of 5.32 cfs




11 Map of proposed project show clearly the proposed point of diversion, place of use, sechon number, township

and range number
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Scale 2 inches equal 1 mile

BE IT KNOWN that the undersigned hereby makes application for permut to appropriate the public

waters of the State of Idaho as heremn et forth

(Applicant)



Proposed Priortty 1/ 6/77

Received by/ﬂ Date /'44'77 Time /é‘? ./JI)‘“
Preliminary check byfﬁ& Fee $_7

Receipted by_ﬂ_ﬂ Date /'_/_é’ - 77 ”;/;/jé‘/
Pubiiéation prepared by_/_ﬁi Date
Published in_ /44, _l."i.‘-_ >

Publication dates _\gZ2.22l/ 2k oL /5’/:2@ 1977
Publication approvéd VR Date__ -2 -77
Priority reduced to_ _ Reason

Protests filed by:

Copies of protests forwarded by

Hearing held by Bate

Recommended for approval denial W

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

idaho No. 34=7169 ., and said application is hereby, AEER%ED )

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS,

b. Proof of construction of works and application of water to beneficial use shall be submitted on or

before March 1 . 19.82 . )
¢. Other: A measuring device of a type apmm.mmm‘ shall be
Nna N ‘ 1 . Bgd 4ANG mainta i} : 1 [ ko

ned as part of the giverging works.

2. Denial of said application is for the following reasons:

Witness my hand this /4'Uay of March w1T ..

c e . . ; L oo e i . e v, EARTAETS e <1 T T R AR ESTRY T ] s il R -:“‘"n .
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Affidavit of Publication

Aol (st tho of the

Arco Advertiser, a weekly newspaper of general
circulation, published weekly at Arco, Idaho, since
March, 1909, do solemnly swear that a copy of
this notice, per clipping atiached, was published
weekly in the regular and entire issue of said
newspaper, and not in any supplement thereof,

for 52’ . consecutive weeks, commencing with
the issue dated ./"” < j_7 7 -

and ending with the issue dated / ~RAL-17.

Subscribed and swormn to before me this

A et Pk .

Naot
Residence: Arco, Idahd.

My commission expires ... . _3775/ R 19;.. %

FEB R38 1977

Department of /wér v ogroed
Eastem District Cffice




MEMORANDUM

TO: Files 34=7136 and 34-=7169
FROM: Sharla
DATE: July 17, 1992

RE: Trans. No. 3812

See file 34-7080 for all correspondence regarding the above
referenced transfer.

pienacit BED

JUL 291932

v v



LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO
FAED J, HARN WEST ONE BANK BUILDING ARTHUR W HOLDEN [1877-1967)
ROBERT £ FARAM PO BOX 50130 POTARY L GRako (1a%-roe
e FARn IDAHO FALLS, {DAHO 83405 bvesiion

WILLIAM 5 HOLGEM {1907-1988)

23
o

JANT? 1997 -
Bepertment of Waker Reseurcas

STEFHEN E MARTIN —_———
CHARLES A HOMER TELEPHONE (208) 523-0620

GARY L. MEIKLE
MICHAEL D CRAPG TELEFAX (208) 523-9518

GAYLE A SORENSON

DOMALD L HARRIS

RANDALL B REED

MAREE T FEELEY

JOHN & SIMMONS January 15, 1991
AGBERT M FOLLETT

Norm C. Young, Administrator
Resources Administration Division
IDAHO DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Dear Mr, Young:

We have recently prepared and filed a number of documents
with IDWR regarding water rights for lands owned by Juel, Don
and Herman Aikele. Copies of the documents as filed are
enclosed with this letter for your information, and this letter
is written as an explanation so you will understand how we
think they all relate.

You will recall that one of the reasons no water rights
were claimed on the S81/2 of the S1/2 of Section 6, Township 3
North, Range 26 East, and the SW1l/4 of the SW1l/4 of Section 5
of the same township and range was because the record owner of
this land was Mike Aikele and the status with respect to the
mortgagee had never been settled. That has now been resolved
with the mortgagee and Juel Aikele will take over Mike's
interests in this land, as well as the land Mike formerly owned
in Section 25 of Township 4 North, Range 25 East, and Section 1
of Township 3 North, Range 25 East.

Also, Quitclaim Deeds have now been exchanged between Mike -
and Don and between Mike and Herman and from Mike to Juel so
that the land each is actually farming will also be titled in
the correct name.

All of this permits us now to revise the SRBA claims to
more accurately reflect actual practices over the past several
years. We have enclosed a map which shows approximately how
these irrigation practices have occurred for several years near
the south portion of Section 6 and the north portion of Sections
7 and 8 in Township 3 North, Range 26 East. The land in yellow

LT
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Norm €. ¥Younyg, Administrator
January 15, 1991
Page 2

is that which has been irrigated by Mike and Juel with water
under Juel's rights. The legal ownership of this land will now
all be in Juel. The land in pink is that which has been
irrigated by and is now owned by Don, and the land in blue is
that which has been irrigated and is now owned by Herman.

We have also prepared and filed a new application for
transfer of Water Rights Nos. 34-7080A, 34-7136, and 34-7169 of
Todd Perkes. This new application also tries to take into
account more nearly what occurred last year, and what is
anticipated next year. As you know, many of the wells are not
producing up to capacity. Juel's well in Section 21 of Township
4 North, Range 26 East pumped an average of about 8.5 cfs last
summer instead of the 12.0 cfs it formerly did. Mike's wells
(now Juel's) in Sections 5 and 8 of Township 4 North, Range 26
East which supply the land in Section 25 of Township 4 North,
Range 25 East and Section 1 of Township 3 North, Range 25 East
were also down by about 4.0 cfs and that is the reason the used
pump had been installed in one of Todd's wells also in Section 5
of Township 4 North, Range 26 East. It is expected that
operations in 1991 will need to be very similar so this
application for transfer attempts to provide for this situation.

We have filed the application for transfer earlier this time
and are hopeful that it can be processed in advance of the 1951
irrigation season.

If any of this is unclear, or if you have any suggestions,
we would welcome your questions or comments.

Yours very truly,

AT

Kent W. Foster
#3840.00/srs

Enclosure
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State of i{f§ho [ )
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

October 22, 1990

Kent Foster

Holden, Kidwell, Hahn & Crapo
P. O. Box 50130

Idaho Falls, ID 83405

Dear Mr. Foster:

Re: Application for Transfer No. 3675 of Water Right Nos. 34-7080a,
34-7136 and 34-7169 in the names of M. Todd Perkes, Juel Aikele
and Michael Aikele

Enclosed is a copy of the approved Application for Transfer of Water
Right Nos. 34-7080A, 34-7136 and 34-7169 along with a copy of the
Memorandum Decision and Order Approving Transfer No. 3675 and Denying
Attorney’'s Fees.

Any person who does not agree with the decision of the department may

request a rehearing before the Director within 20 days, or may appeal

directly to the district court within 30 days of the date the decision
is mailed.

1f you have any guestions concerning this matter, please feel free to

contact this office.
Sincerely,
% L
L. GLEN SAXTON, Chief

Water Allocation Bureau
Enclosures

c w/enc.: M. Todd Perkes
Gary Slette
Lewis Rothwell
Juel and Michael Aikedg, °.

Lawrence Babcock Hiwh g‘ ?{é g ED
NOV 01 1909

£
4
L]
*

LA g 24
or-n-.am_'“'_" . J
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MEMORANDUM

TO: Paul Meyer

FROM: L. Glen Saxton W

RE: MIKE AIKELE WELL - SWSW, Seec. 21, Twp. 4N, Rge. 26E

DATE: August 17, 1990

This memo is in response to your memo dated August 10, 1990.

You are correct that the database does not show a well in the above
referenced legal description for Mike Aikele. The well, however, has been
identified for potential use on Application for Transfer No. 3673 of Water Right
Ne. 34-708B0 34-7136 and 34-7196. This transfer was protested.

On July 26, 1990, the department conducted a hearing in this matter. The
proposed decision in this matter was signed on August 9, 1990 and mailed about
the 13th of August 1990,

At this point, the proposed decision should be alloved to run its course
without other actions associated with the use such as orders to show cause and
S0 on.

I appreciate your work in identifying wells such as this for potential
action asscciated with continued use. Keep up the good work,
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Gary D. Slette

NELSON, ROSHOLT, ROBERTSON,
TOLMAN & TUCKER

P. 0. Box 1906

Twin Falls, Idaho 83303-1906

Telephone: (208) 734-0700

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

* % % k x %k *x % % %

In Re: Transfer No. 3675 ) BRIEF IN OPPOSITION
pertaining to IDWR Water Rights ) TO APPLICANTS' MOTION
)
)

Nos. 34-7080A, 34-7136 and 34-7169 FOR ATTORNEY FEES

FACTS

The Applicants ("Applicants") in this matter are the

owners of the above-numbered water rights, and in this
proceeding they have sought to transfer the place of use of
those water rights. Lawrence Babcock ("Babcock") and more than
100 other individuals (the T"Protestants")} ©protested the

Applicants' proposed changes pursuant to Idaho Code

§42-222(1). At the hearing of this matter conducted on July
26, Babcock acted as the lead spokesperson for the Protestants,
and the Applicants were represented by their attorney, Kent
Foster ("Foster"). By most accounts, the decorum of the

hearing deteriorated decidedly from the outset, and heated

exchanges occurred between Babcé%&afnd;#‘ r. That exchange
ik
Q

culminated in Foster's making an, oral m to the hearing

v ¢

officer for an award of attorney's feesg ;ﬁgfavor of his clients

4
LI """"‘"n..,,,,“
BRIEF IN QPPOSITION TO APPLICANTS' MO TION-EQR APTORNEY FEES - 1
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and against Babcock, allegedly because of Babcock's and the
Protestants' filing of a "frivolous protest.” The hearing
officer afforded Babcock's counsel ten (10) days within which
to respond to the oral motion, after which time the Applicants
have been‘permitted a similar ten-day response period,

ARGUMENT

It is unfortunate that an ad hominem argument evolved

in the context of an administrative hearing conducted with
regard to the protest of a water right. Quite obviously, the
Applicants disliked the notion that protests were filed with
regard to their respective proposed transfers, However, 1in
discussing the notice requirement for such an application,

Idaho Code §42-222(1) states:

Such notice shall advise that anyone who
desires to protest the proposed change shall file
notice of protests with the Department within ten
(10} days of the 1last date of publication.
{(Emphasis added.)

Babcock and his fellow Protestants were well within
their legal rights to file a protest +to the transfer
applications, and to have the matter heard by the Department
pursuant to relevant statutes and rules.

Applicants' counsel has singled out Babcock to be the
unwitting recipient of the frustration of the Applicants.
Apparently, that is the price one pays for taking a stand in
order to attempt to preserve his rights, and the rights of
others. The Applicants have claimed that the protests filed by
Babcock and the Protestants were frﬁﬁg&g 5 iﬁ at therefore,

¥
Babcock alone should be ordered to paﬁoipr the Applicants' fees

61 1899

.
4
P

BRIEF IN QPPOSITION TO APPLICANTB*“MOTJON FOR iEESEi%Y FEES - 2
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incurred relative to the hearing. It is respectfully submitted
that the Applicants' motion 1is devoid of all merit, both
legally and substantively, and that it must therefore be denied.

Perhaps the most analogous legal precedent addressing

the instant issue can be found in the case of Idaho Power

Company v. Idahoc Public Utjilities Commission, 102 Idaho 744,

639 P.24a 442 (1981). In that case, the Public Utilities
Commission had determined that it had authority to award
attorney fees to consumer groups who had intervened in a rate
making proceeding. Subsequent to the issuance of the PUC's
order, the PUC attempted to assess costs in favor of the
intervenors and against the utilities involved in the
proceeding. Idaho Power Company and others appealed the
decision of the PUC on the basis that "an administrative order
may dgenerally be collaterally attacked when the issuing agency
lacks jurisdiction over the matter considered , , .." 102 Idaho

at 749, citing Utah-Idaho Sugar v. Intermountain Gas Co., 100

Idaho 368, 374, 597 P.2d 1058 (1979). 1In concluding that the
PUC had no jurisdiction to award such fees, the Idaho Supreme

Court cited Washington Water Power Co. V. Kootenail

Environmental Alliance, 99 Idaho 875, 879, 591 P.2d 122, 126

(1979) for the following proposition:

As a general rule, administrative
authorities are tribunals of limited jurisdiction
and their jurisdiction is dependent entirely upon
the statutes reposing power in them and they
cannot confer it upon themselve although they

may determine whether they f .. If the
provisions of the statute (d¥gfpbk; RAEN and
compliance 1s not had with the k%idds, no
jurisdiction exists. (Emphasis pgm,original 102
NﬁV@ﬁ »

Idaho at 750.

1990

¢
h

4
BRIEF IN OPPOSITION TO APPLICANTS' MOTION. EOR ATTORNEY FEES - 3
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Continuing, the court said:

This is especially true in 1light of the
general rule that attorney fees cannot be
recoverad in an action unless authorized by
statute or by express agreement of the parties.
{Citations omitted). . . . This authorization is
for the courts, not the Commission,

The 1Idaho Legislature has authorized the
award of attorney fees in only a few clearly
defined circumstances. Idaho Code §§12-120 and
12-121 allow the courts To set attorney fees in
civil damage suits under <certain conditions.
(Emphasis added).

. .

From the foregoing statutes, it is clear
that the Idaho legisglature has provided for the
award of attorney fees specifically when it so
intends, and only when it s0 intends. Ig. at
750-751,

The Idaho Power case makes it abundantly clear that an

award of attorney's fees in a matter such as the instant
protest is not permissible unless authorized by statute.
Extensive review of the Idaho Rules of <Civil

Procedure, the Administrative Procedures Act of Idaho (Idaho

Code §67-5201, et seq.), and Title 42 of the Idaho Code provide

no insight as to the basis that the Applicants might assert
with regard to their motion to recover attorney's fees from
Babcock. Neither deo +the Rules and Regulations of Water
Appropriation (October 1986), nor the Rules and Regulations of
Practice and Procedure (October 1983) promulgated by the State
of Idaho Department of Water Resources provide any authority

for a hearing officer in an admlnlstitatimggqiﬁiﬁfﬁ to award

attorney fees. MOV 1 5ug

el L
™
T e,

BRIEF IN OPPOSITION TO APPLICANTS' MOTTON FOR ATTORNEY FFFQ - 4
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Even the Applicants' counsel must c¢oncede that there
are no statutory authorizations to permit such an aﬁard to be
made, While the legislature has seen fit teo statutorily allow
courts to award attorney fees, no such authorization has been
granted in administrative hearings. Application of the maxim
"expressio unius est exclusio alterius™ requires a conclusion
that it 1is 1impossible to have this administrative <tribunal
award attorney's fees as requested by the Applicants.

The apparently successful motive for the Applicants'
motion for recovery of attorney's fees against Babcock was to
intimidate other would-be Protestants from testifying at the
hearing. When all is said and done, the reader must seriously
gquestion the frivolity of the motion made by the Applicants to
recover attorney's fees because o0of a claimed frivolous
protest, It seems especially unfortunate now that a layman
such as Babcock must resort to the aid of counsel, and the
attendant costs, to protect a right vouchsafed to him by the
legislature of this state, The oppressive conduct of
Mr. Foster should not be condoned or encouraged by
consideration of his request for attorney's fees.

CONCLUSION

Because no statutory authorization exists to permit
the hearing officer in this matter to make an award of attorney

fees, it must be concluded in accord with Idaho Power Company

v. Idaho Public Utilities Commission that the Applicants'

motion must be denied. ;E."“ﬂffigﬂgu

NOV 41 199
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Respectfully submitted this 3"ﬁd day of August, 19920.

NELSON,
TOLM

ROSHOLT, ROBERTSON,

Y]

By
Gaf?iﬂ%ifiii}e
CERTIFICATE OF MAILING

I hereby certify that on this ffhd day of August,

1990, I served a copy of the foregoing BRIEF IN OPPOSITION TO
APPLTICANTS' MOTION FOR ATTORNEY FEES, by depositing same in the
United States mail, postage prepaid, in an envelope, addressed
to the following:

Kent Foster

Holden, Ridwell, Hahn & Crapo

P.0O. Box 50130
Idaho Falls, ID 83405

Gwe
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State of I&o o

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS

‘mwmjm
R. KEITH HIGGINSON
DIRECTOR

July 27, 1990

CERTIFIED MAIL

Juel and Michael Aikele

Rt. 1

Moore, ID 83255 1
f

Marshall Todd Perkes 33f7

Rt. 1 Box 110 #
Arco, IDx 83213 33/7;2/

RE: Ordeér to Cease and Desist Irrigation of Lands within the
SW1/4NWl/4 and SE1/4NWl/4, SEC. 5, TWP. 4N, RGE. 26E, B.M.

Gentlemen:

! Department records indicate that the land in the above
referenced B0-acre tract is included in three licensed water
right and that the land is in a federal land set aside program.
Ajfurther review of the Department’s records indicate that a
transfer of the licensed water rights has not been applied for.

The attached order to cease and desist requires that
irrigation on the land not having a recorded water right be
stopped until a right authorizing irrigation is obtained to allow
irrigation of the land.

You have the right to have an administrative hearing before
the department pursuant to Section 42-1701A, Idaho Code, if a
request is received by the department no later than 15 days after
the service of this order,

Please feel free to contact the department if you have
questions.

» Sincerely,
| NORMAN C. YOUNG
Administrator

WGRUFLMED |

C: Kent Foster

be: Gary Slette NOV 01 1990

b - ey 8 o e
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BEFORE THE DEPARTMENT OF WATER RESOURCES
} OF THE

STATE OF IDARO

IN THE MATTER COF THE DIVERSION OF
GROUNDWATER WITHOUT A VALID RIGHT FROM
WELLS LOCATED IN SW1/4NWl1/4 AND SE1/4NW1/4
SEC. 5, TWP. 4N, RGE., 26E, B.M.

OWNED AND/OR CONTROLLED BY MARSHALL

TODD PERKES, AND/OR JUEL AIKELE

AND/OR MICHAEL AIKELE

ORDER TO

CEASE AND DESIST

i e

The Director of the Department of Water Resources
{Department), being charged with the duties of protecting vested
water rights, enforcing specific statutes of the State of Idaho,
and the rules promulgated by the Department, and being authorized
to order.the cessation of viclations or attempted violations of
the provisions of the law relating to all aspects of the
appropriation and distribution of water, makes the following
Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. The Department has issued licenses in connection
with water right identification numbers 34-7080A, 34-7136 and
34-7169. The points of diversion for these licenges are two
wélls located in SW1/4NW1/4 and SEl1/4NWl/4, Sec, 5, Twp. 4N, Rge.
26E, B.M, (Perkes wells) and the place of use is within parts of
Sec. 11, Twp. 3N, Rge. 25E, B.M,

2. On July 26, 1990, the owner of the wells, Marshall
Todd Perkes, testified under oath before the Department that the
lands to which the three licensed water rights are appurtenant
are in a federal land set aside program and are not being
irrigated.

L

3. Also on July 26, 1990, Juel Aikele testified under
oath before the Department that his son, Michael Aikele, had been
"loaned" the uge of the Perkes well or wells and has been
diverting and using water from the well or wells for irrigation
purposes.

4, Department records do not show that water diverted
from the Perkes wells is appurtenant to any land other than the
land in the set aside program which presently,is not being

irrigated. ﬂﬁﬁﬁ
il
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5. fThe Director of the Department has not given
approval to divert groundwater from the Perkes wells onto any:
land other than the land licensed under the rights.

CONCLUSIONS OF LAW
1. Section 42-351, Idaho Code, provides as follows:

If the director of the department of water
resources finds, on the basis of available
information, that a person is diverting water
from a natural water source without obtaining
a valid right to do so or is applying water
not in conformance with the conditions of a
valid right, then the director of the '
department of water resources may issue an
order directing the person to cease and desist
the activity or activities alleged to be in
violation of applicable law or of any existing
water right.

2., Section 42-229, Idaho Code, provides that: “The
right to"the use of ground water of this state may be acquired
only by appropriation.” I

3. Water diverted for use from the Perkes wells for use
on land other than licensed under the rights or otherwise
approved by the department is in vioclation of the statutes of the
state of Idaho and Water Appropriation Rule 3,1,1. !

4., The illegal diversion of the public waters of the
state of Idaho must be stopped or mitigated to prevent injury to
other water rights, to protect the water resources of the state
and to assure that the allocation and use of available water
supplies takes place in an orderly manner,

| 5. Section 42-352, Idaho Code, provides that:

. Any person who wilfull violates any cease and

! desist order issued under Chapter 3, Title 42,

' Idaho Code, after the mame has been served
upon him shall be subject to a civil penalty
not to exceed one hundred dollars ($100) for
each day following service of the cease and

| desist order in which the illegal diversion or

' use of water occurs.

6. 1Illegal diversion from each well or illegal
application of water constitutes a separate, individual diversion
and if used without a valid water right constitutes a separate
violation of Section 42-351, Idaho Code.

7. The Director should issue a Cease ﬁmp}s‘;}gp Order
pursuant to the authority of Section 42-351, 1d %@ﬁ%ﬁ%} ¢ oo

OTDER TO CEASE AND DESIST —-- Page 2 N{}if Pan
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ORDER

IT IS5 THEREFORE hereby ORDERED, that Marshall Todd
Perkes and/or Juel Aikele and or Michael Aikele immediately CEASE
AND DESIST the diversion and use of water from the Perkes wells
located in SW1/4NW1l/4 and SEl/4NW1/4, Sec. 5, Twp. 4N, Rge, 26E,
B.M. for the irrigation of any lands to which the rights are not
appurtenant until such approval is obtained from the Director of
the Department of Water Resources,

pated this 277 day of July, 1990.

. KEITH HIGGI
Director

ORDER TOQ CEASE AND DESIST -- Page 3 ey F-Jiq;;
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’ Departeent of Howe Idaho falls, 1R f83303-1783
| Bgricuitore .d’ninistra!inn

July 246, 12°90

Glen Saxton

Idaho Department of Water HRezources
1301 Morth Orcherd Street
Statehousey Marl

| Boise, Idaho 83720

RE: Froposed transfer of Gronndwater License: 24-708048
F4-7136
Aa- 149

NDear Mr. Saxton:

It has come bto this offices attention that 1. Todd Perles
has proposed to transfer the abnve mentioned water ) ighls.

Farmers Home Admainystration (Falif) covirently has a lien o
all of the abgve water rights isee attachment)y,

On July 23, 1970, during our telephone conversation, youw
stated that trensfer applirants must present IDWR with
waivers from all lienmheolders rtating they approve or tonsent
to the water right transfers.,

As of this date, M. Todd Pertes has not applisid or reguested
from FmHA approval or consent tn transfer the above water
rights. Approval er consent bhas not heen given.

The transfer of water rightse from FmbHO mor-tgaged propen b,
! Wwithout approval or consent is a violation of M. Todd Perles
loan and security agresmnic

FmHA is requesting thatl the applicration to transfer the
above water rightcs be suspended. 1f M. Jodd Perl es reguecsts
FolA concurrence, the reguest will bhe considered and a
decision hy FmHA will e made at that time.

The Arco County Office Nddress is:  FadHAn
P.0. Box 656
Arco, Idaho 83213

Ears %3 ?; g Adein 15%{;5 R i Scéal fipz gtun;ty tender.

il ary n?fﬁgéitglgure lgaag:ngier E E



If vou have any guestionz, plrace do not

the Arco County Office at (POHFY S527-34846.

Sincerely,

1 ID A. FLESHER
Acting County Supervisor

Attachment

@A -
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USDA-FmHA Position 5 cypCHNL ANBENCY FILE COPY

Form FmHA 427-11D
(Rev. 12-12.77) REAL ESTATE MORTGAGE FOR IDAHO

THIS MORTGAGE is made and entered into by M. TODD PERKES and NORMA _I,. PERKES ;
Husband and Wi fe,

residing in Butte County, Idaho, whose post office address is

Route #1, Box 110, Arco ', ldaho, _ 83213
herein called “Borrower,” and:

WHEREAS Borrower 15 indebted to the United States of America, acting through the Farmers Home Admunistratieon,
United States Department of Agriculture, hecein called the “Government,” as evidenced by one or more promissory note(s)
or assumption agreement(s), herein called “note,” which has been executed by Borrower, is payable to the order of the
Government, authorizes acceleration of the entire indebtedness at the option of the Government upon any default by
Borrower, and is described as follows:

Arnrnual Rate Due Date of Final
" Date of Instrument Principal Amount of Interest Installment
March 19, 1979 $ 7,400.00 8%7% March 19, 1984
March 19, 1979 $392,600.00 8%% March 19, 2019

And the note evidences a loan to Borrower, and the Government. at any time, may assi‘gn the note and insure the
payment thereof pursuant to the Consolidated Farm and Rural Development Act, or Title V of the Housing Act of 1949;

And it is the purpose and intent of this instrument that, among other things, at all imes when the note 15 held by the
Government, or n the event the Government should assign this instrument without insurance of the note, this instrument
shall secure payment of the note:; but when the note is held by an wnsured holder, this instrument shall not secure payment of
the note or attach to the debt evidenced thereby, but as to the note and such debt shall constitute an indemnity mortgage to
secure the Government against loss under its jnsurance contract by reason of any default by Borrower: .

NOW, THEREFORE, in consideration of the loan{s) and (a) at all times when the note 15 held by the Government, or in
the event the Government should assign this instrument without insurance of the payment of the note, to secur€ prompt

aymient of the note and any renewals and extensions thereof and any agreements contained therein: including any provision
For the payment of an insurance or other charge, (b) at all times when the note is held by an insured holc.lcr,_ to secure
performance of Borrower’s agreement herein to indemnify and save harmless the Government against loss under its insurance
contract by reason of any default by Borrower, and (¢) in any event and at ail times to secure the prompt payment of all
advances and expenditures made by the Government, withuinterest, as hereinafter described, and the performance of every
covenant and agreement of Borrower contained herein or in any supplementary agreement, Borrower does hereb{y grant,
bargain, sell, convey, mortgage, and assign unto the Government the following property situated in the State of Idaho,

BUTTE

Coungy(ies) of
' TRACT 1:

Township 4 North, Range 26 East, Boise Meridian, Butte
County, Idaho:

Parcel 1:

section 27: A parcel of land in the NW% of Section 27, more
particularly described as follows: Beginning at the center

'of Section 27; thence West 1320 feet; thence North 240 feet;
thence West 1320 feet; thence South 240 feet; thence East

1320 feet; LR EE

ALS0O, a parcel of land fn %hé"NW% of Section 27, more particularly
‘described as follows:’ Beginning at the center of Section

27; thence West 1320 feet;; tirence North 840 feet more ox

FmHA 427-1 1D (Rev. 12-12.77)
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less to the South line of Thomas Perkes property described
in deed recorded February 12, 1976, as instrument no. M-
4691; thence East 1320 feet; thence South 840 feet more or
less to the point of beginning.

The SW%, W%SE%, SE%SE%, and that portion of the SWXANW% being
South and West of the old Moore-Arco Highway.

Section 35: WiWk.

Section 34: ALL

Township 3 North, Range 26 East, Boise Meridian, Butte
County, Idaho:

Section 3: NWLNE% (Lot 2).

Parcel 2:
Township 4 North, Range 26 East, Boise Meridian, Butte
County, Ildaho:

Section 26: That portion of the SW%SWL being Scuth and West
of the Old Moore-Arco Highway.

TRACT 2:
I
Township 3 North, Range 25 East, Boise Meridian, Butte
County, Idaho: ’
(SEE ATEACHED EXHIBIT "A")

together with all rights, interests, easements, hereditaments and appurtenances thereunto belonging, the rents, issues, and
profitsstheteof and revenues and income therefrom, all improvements and personal property now or later attached thereto or
reasonably necessary to the use thereof, including, but not limited to, ranges, refrigerators, clothes washers, clothes dryers,
ot carpeting purchased or financed in whole or in part with loan funds, a%l water, water rights, and water stockcrcrtmnmg
thereto, and all payments at any time owing to Borrower by virtue of any sale, lease, transfer, conveyance, or con

of any part thereof or interest therein-all of which are herein called “the property™;

TO HAVE AND TO HOLD the property unto the Gove.nment and 1its assigns forever in fee simple,
BORROWER for himself, his heirs, executors, administrators, successors and assigns WARRANTS THE TITLE to the

property to the Government against all lawful claims and demands whatsoever except any hens, encumbrances, easements,
reservations, or conveyances specified hereinabove, and COVENANTS AND AGREES as follows.

(1) To pay promptly when due any indebtedness to the Government hereby secured and ro indemnify and save harmless
the' Government against any loss under 1ts insurance of payment of the note by reason of any default by Borrower. At all
times wher? the note is held by an insured holder, Borrower shall continue to make paymentis en the note to the Government,
as collection agent for the holder,

emnation

(2) To pay to the Government such fees and other charges as may now or hereafter be required by regulations of the
Farmers Home Administration.

({3) If required by the Government, to make additional monthly payments of 1/12 of the estumated annual taxes,
assessments, insurance premiums and other charges upon the mortgagetf premises,

{4) Whether or not the note is insured by the Government, the Government may at any uime pay any other 2mounts
required herein to be paid by Borrower and not paid by him when due, as well a5 any costs and expenses for the preservation,
protection, or enforcement of this lien, as advances for the account of Borrower. All such advances shall bear interest ac the
rate borne by the note which has the highest interest rate

{5) All advances by the Government as described by this instrument, with interest, shall be immediately due and payable
by Borrower to the Government without demand at the place designated tn the latest note and shall be secured hereby. No
such advance by the Government shall relieve Borrower from breach of his covenant to pay Any payment made by Borrower
may be applied on the note or any indebtedness to the Government secured hereby, in any order the Government determines.

{6) To use the loan evidenced by the note solely for purposes authorized by the Government,

{7} To pay when due all taxes, liens, judgments, encumbrange, and assessments lawfully attaching to or assessed against
the property, including all charges and assessments in connectiog‘_jﬁruﬁ"vght‘er,::'éntcr,:ig"ﬁ . and water stock pertaining to or
reasonably necessary to the use of the real property deseribedfabpig, angd yﬁégn&dy;givcr to the Government without
demand receipts evidencing such payments. ’ e

'{8) To keep the property insured as required by and under inswﬂv ({ﬂid@ﬁf &proved by the Government and at 1ts
°st, to delver such policies to th= Gavernment. R ;

ARy -
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bLBIT A" - M, Todd & HorI‘u. Perkes

Section 1l: N, SEx.

TOGETHER With all water, water rights, ditch and ditch
rights and ground water appurtenant thereto, including, but
not limited to, State of Idaho Water Permits #34-7169, 34-
7080, 34-7060, 34-7029 and 34-7136.

Together with all irrigation equipment of every kind and
character and additions thereto and replacements thereof now
owned and hereafter acquired by the borrower, and used in
the irrigation of the above premises, especially, but not |
limited to, the following:
1 Pivot, Valley, Mod. 5171 (10 tower), #19132
I Pivot, Valley, Mod. 5171 (10 tower)
1 Motor, U.S. Electric, 200 h.p., #C1516-01-58885-
02930
1 Pump, Aurora, 200h.p.
2 Power Panels N
200" Mainline (buried), Steel 22"
3960' Mainline (buried), Steel 8"
8 Gunds-Spray, Nelson 100's
L Motor, G.E., Electric 250h.p., #BMJ204115
1 Pump, Aurora 250 h.p.
1 Power Panel
2640' Mainline (buried), Steel 127
Motor, U.S5. Motors, 200 h.p., #1387258
Pump, Welline, 200 h.p., #45957
Power Panel
Wheel lihes A&M, % mile, 5"
Motor, G.E., Electric 150 hp, #DKJ403172
Pump, single-Layne Bowle, 150 hp, #45331
Power Panel, G.E.
Wheel Line A&M, Mod. 113000, 5", #3462
Motor, G.E. 250 hp Electric, #KKJ102311l6
Pump, 250 hp
Power Drive, A&M, #3851
Power Drive, A&M, #3449

O e e S

together With all grazing rights, licenses, leases, permits
and privileges, and extensions and renewals thereof, now and
hereafter owned, held, controlled or used by the Borrower in
the operation oéugpeg?bove premises, including, but not
limited to, 94 cattle from May 16 to August 15 on

George Allotment, administered by the United States Department
of the Interior, Bureau of Land Management.

}

SUBJECT TO:

Right of Way Easement granted to Lost River Electric
Cooperative, lIne., by Marshall Todd Perkes, recorded January
2, 1975, as filing no. M-3835, records of Butte County,

Idaho. - 8 éb
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Rights of the public in and to that portion of the
above described premises falling within roads or highways.

A Financing Statement executed by M. Todd Perkes in
favor of Commodity Credit Corporation, filed December 1,
1978, as instrument no. 3844, records of Butte County,
Idaho.

There is an easement and right of way granted to United
States along the North side of WE4NEY% of Section 11, Township
3 North, Range 25 East, Boise Meridian, by instrument recorded
in Book 7 of Contracts, page 195, records of Butte County,
Idaheo.

Easement for irrigation water between Timberline Beef,
Ine., and Marshall Todd Perkes and Norma L. Perkes filed
March 29, 1976, as filing no. M-4783, records of Butte
County, Idaho,

A Financing Statement executed by Marshall T. Perkes
and Norma L. Perkes, husband and wife, in favor of United
Denver Leasing Company, filed April 14 1977, as instrument
No. 2932, records of Butte County, Idaho.

Mortgage dated December 1, 1978, executed by M. Todd
Perkes and Norma Perkes, his Ulfe to LaMar Hult and Betty
Hult, his Wife, to secure the payment of $35,000.00 and
1nterest recorded December 6, 1978, as flllng no, M-7274,

records of Butte County, Idaho.

’ KoV o1 0 ;
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(J)) To maintain improvements in good repair and make repairs required by the Government; operate the property ina
good and husbandmanlike manner, comply with such farm conservation practices and farm and home management plans as
the Government {rom time to time may prescribe, and not to abandon tﬁe property, or cause or permit waste, lessening or
impajrment of the security covered hereby, or, without the written consent of the Government, cut, remove, or lease any

Ly .
timber, gravel, oil, gas, coal, or other minerals except as may be necessary for ordinary domestic purposes

(iD‘) A5 comply with all Jaws, ordinances, and regulations affecting the property.

{11} To pay or reimburse the Government for expenses reasonably necessary or incidental to the protection of the lien
and prionty, hereof and to the enforcement of or the compliance with the provisions hereot and of the note and any
supplementary agreement {whether before or after default), including but not hmited to costs of evidence of title to and
survey of the property, costs of recording this and other instruments, attorneys’ fees, trustees’ fees, court costs, and
expenses of advertising, selling, and conveying the property,

(12) Netther the property nor any portion thereof or interest therein shall be leased, assigned, sold, transferred, or
encumbered, voluntarily or otherwise, without the written consent of the Government, The Government shall have the sole
and exclusive nights as mortgagee hereunder, including but not limited to the power to grant consents, partial releases,
subordinations, and satisfaction, and no insured holder shall have any right, title or interest in or to the hen or any benefits
hereof

{13} At all reasonable hmes the Government and 1ts agents may inspect the property to ascertain whether the covenants
and agreements contained herein or in any supplementary agreement are being performed.

(14) The Government may extend and defer the maturity of and renew and reamortize the debt evidenced by the note
or any ndebtedness to the Government secured hereby, release from liability to the Government any party so liable thereon,
release porttons of the property from and subordinate the hen hereof, and waive any other rights hereunder, without affecting
the lien or priority hereofl or the hability to the Government of Borrower or any other party for payment of the note or
indebtedness secured hereby except as specified by the Government in writing. ‘

{158) If at any time 1t shall appear to the Government that Borrower may be able to obtain a loan from a production
credit association, a Federal land bank. or other responsible cooperative or private credit source, at reasonable rates and terms
for loans for simtlar purposes and periods of time, Borrower will, upon the Government’s request, apply for and accept such
loan in sufficient amount to pay the note and any mdebtedness secured hereby and to pay for any stock necessary to be
purchased in a cooperanve lending agency in connectron with such loan

{16) Default hereunder shall constitute default under any other real estate, or under any personal property or other
security wnserument held or insured by the Government and exccuted or assumed by Borrower, and default under any such
ather secunty instrument shall consttute default hereunder.

{17) SHOULD DEFAULT occur in the performance or discharge of any obligation in this instrument or secured by
this instrument. or should any onc of the parties named as Borrower die or be declared an incompetent, a bankrupt, or an
msolvent, or make an assignment for the benefit of creditors, the Government, at its option, with or without notice, may: {a)
declare the entire amount unpaid tnder the note and any indebiedness to the Government hereby secured immediately due
and payable, (b} for the account of Borrower incur and pay reasonable expenses for repair or maintenance of and take
posscssien of, operate or rent the property, {c) upon application by it and production of this mortgage, without other
evidence and without notice of hearing of said applicatron, have a receiver appointed for the property, with the usual powers
of receivers 1n like cases, (d) foreciose this instrument as provided herein by law, {e) require Borrower to surrender to the
Government any and all abstracts of ntle then owned by Borrower covering all or any part of the property, and (f) enforce
any and all other rights and remedies provided herein or by present or future law.

(18) The proceeds of foreclosure sale shall be applicd in the following order to the payment of (a) costs and expenses
wcident to enforcing or complying with the provisions hercof, (b) any prior hens required by law or a competent codrt to be
so pad. {c) the debe evidenced by the note and afl indebredness to the Government secured hereby, (d) inferior hiens of
record required by law or 4 competent court to be so paid, (¢) at the Government's option, any other indebtedness of
Borrower owing to or mnsured by the Government, and (f) any balance to Borrower. At foreclosure or other sale of all or any
part of the prapecty, the Government and its agents may bid and purchase as a stranger and may pay the Government's share
of the purchase price by crediting such amount on any debts of Borrower owing to or insured by the Government, m the
order prescribed above.

{19) Borrower agrees that the Government will not be bound by any present or future State laws, {a) providing for
valuation, appratsal, homestead or exemption of the property, (b} prohibiting maintenance of an action for a deficiency
judgment or limiting the amount thereaf or the time within which such action may be brought, (c) prescribing any other
statute of limitations, {d) allowing any right of redemption or possession following any foreclosure sale, or (¢) limiting the
conditions which the Government may by regulation impose, including the interest rate 1t may charge, as a condition of
approving a transfer of the property to a new Borrower. Borrower expressly waives the benefit of any such State laws.
Barfower hereby relinquishes, waives. and conveys all rights, inchoate or consummate, of descent, dower and curtesy.

k20) If any part of the lpan for which this instrument is gaven shall be used to finance the purchase, construction or
repair of property to be used as an owner-occupied dwelling (herein called “the dwelling”’} and if Borrower intends to sell or
rent the dwelling and has obtained the Government's consent to do so {a) neither Borrower nor anyone authorized to act for
him will, after receipt of a bona fide offer, pefuse-to negotiate fosmthe sale or rental of the dwelling or will otherwise make
unavailable or deny the dwelling to anyotde becanse of ‘facgitéolilt, religion, sex, or national origin, and (b) Borrower
recognizes as illegal and hereby disclaims, ard sl isteéarkp r attempt to enforce any restrictive covenants on the
dwelling relating to race, color, religion, sex, or national origin,

{21} This instrument shall be subject to the e inns of the Farmers Home Administration, and to s future

Jac J HIEIRR A

regulations not inconsistent with the express prov
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(22) MNotices given hereunder .-.hal.s:nt by certified mail, unless otherwise re,d by law, addressed, unless and
until some other address is designated in a notice so given, in the case of the Government to Farmers Home Administration,
United States Department of Agriculture, at Boise, I(Eha 83702, and in the case of Borrower to him at the address shown
in the Farmers Home Administration Finance Office records (which normally will be the same as the post office address
shown above}.

(23) WAIVER: THE BORROWER ACKNOWLEDGES AND AGREES THAT IF HE DEFAULTS A NONJUDICIAL
FORECLOSURE OF THE PROPERTY MAY BE CONDUCTED WITHOUT A HEARING OF ANY KIND, THE BOR-
ROWER HEREBY WAIVES ANY RIGHTS HE MAY HAVE TO ANY SUCH HEARING. NEVERTHELESS THE REGULA-
TIONS OF THE FARMERS HOME ADMINISTRATION IN EFFECT AT THE TIME SUCH FORECLOSURE IS STARTED
MAY PROVIDE A MEETING AND THE GOVERNMENT WILL FOLLOW THESE REGULATIONS.

(24) At the option of the Government this mortgage may be foreclosed by action or advertisement as provided by
statute, and Borrower hereby irrevocably vests in the Government the statutory power of sale 2nd constitutes and appoints
the Government his agent and attorney in fact to sell the property, after due notice, at public auction to the highest bidder,
for cash or secured eredit at the option of the Government, and to give the purchaser a warranty deed binding upon Borrower
and all claiming under him.

(25} Borrower has assigned or waived or will immediately on request of the Government, assign or waive in favor of the
Government all grazing privileges, permits, Leenses, or leases appurtenant to or used in connection with said land, and
Borrower further covenants and agrees to produce renewals thereof prior to their expiration and to pay &ll fees and charges
and to perform all acts and do all things necessary to keep and preserve all said grazing rights and renewals thereof, and in the
event of the failure of Borrower to do any of these things the Government may do so on behalf of Borrower, including
advancing such sums as may be necessary for this purpose, and such funds advanced shall besecured by this instrument.

(2€) If any provision of this instrument or application thereof to any person or circumstances is held invalid, such
invalidity will not affect other provisions or applications of the instrument which can be given effect without the invalid
provision or application, and to that end the provisions hereof are declared to be severable.

IN WITNESS WHEREQF, Borrower has hereunto set Borrower’s hand(s) and seal(s) this 16th day of

Mzrch L1979,

Norma L. Perkes -

MAR 18 1979

—F' el o S OWLEDGMENT
BUTFE COUNIY-l &0 @ - 7%
AL A VY an
ss* ,
COUNTY QF ____ Butte ______
On this /'92' day of March ,in the year of L979 before me, the undersigned,
a Notary Public in and for said State, personally appeared M. TODD PFERKES and NORMA I,
PERKES,
known to me to be the person(s) whose name(s) are subscribed to the within instrument, and acknowliedged
tamme that L EHEY  cxecuted the same as _theixr  free act and deed for the uses, purposes and consideration

-“"il!\crgir_l expressed.
' ‘E,.o"tﬂ' T‘ ESS WHEREQF, 1 have hereunto set my hand and affixed my official seal on the said date.

h‘*tn‘l‘ f1 DA Apr™Tgres E"&?’-ﬁ -
SabTae . PR R R T ' J‘/
P e e ISP LR

WL g : . . William G. Carlson
f_'r(NWRﬁA\{\‘BAL) NOV (1 790 . Notary Public, residing at Arco, Idaho
R TLL AT ) ]

CQr \“ Lifetime
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July 23, 1990

bave Flesher
FmHA

Box 656

Arco, ID 83213
Dear Mr. Flesher:

Re: Water Right Nos. 34-7080A, 34-7136 and ¥¥-%%g9
Todd Perkes, Juel Aikele & Michael Aikele

Pursuvant to your request, enclosed is a copy of the Application for
Transfer of Water Rights and a copy of the Notice of Hearing.

If the department can assist you further, please contact us.

Sincerely,

RITA 1. FLECK
Secretary/Records Manager

Enclosures




State of I
DEPART

&NT OF WATER RES(QRCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

July 13, 1990

RE: Transfer of Water Right Nos.

M. Todd Perkes &/or

Juel &/or Michael BRikele
c/q Holden, Kidwell, Hahn & Crapo
Box 50130

Idaho Falls, ID 834056
Kent Foster
Holden, Kidwell,
Box 50130
Idaho Falls,

Hahn & Crapo

ID 83405
Lawrence Babcock

Box 66
Moore, ID 83255
Gary Slette
Nelson, Rosholt,
Tolman & Tucker
Box 1906

Twin Falls,

Robertson,

ID 83301

Big Lost River Irrigation Dist.
Box 205
Mackay,

ID 83251

Gentlemen:

Enclosed is a notice setting the
regarding the above referenced transfer.
has been reserved for the hearing on July 26,

CECIL D, ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTGR '

34-7080A/7136/7169

CERTIFIED MAIL# 33496

|
CERTIFIED MAILY 33494

SEE FiLE 3¢y 23324%«1
rebrrad. tok

&MLP#LL'

CERTIFIED MAILY 33497

CERTIFIED MAIL# 33498

r
I

i

CERTIFIED MAIL$# 33499

time and place for a hearing
The Magistrate Courtroom
1990.

If you have any gquestions concerning this matter, please feel free

to contact our office.
]

Sincerely,

Shanda etz

SHARLA CURTIS
. Technical Records Specialist

Enclosure

cc: Eastern Region

Douglas Rosenkrance



BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF TRANSFER NO. )
3675 OF WATER RIGHTS 34-7080Aa, )
34-7136 AND 34-7169 IN THE ) NOTICE OF HEARING
NAME OF M. TODD PERKES, JUEL )
AIKELE & MICHAEL AIKELE AND )
THE CEASE AND DESIST ORDER }
ISSUED BY THE DEPARTMENT ON }

)

)

JUNE 22, 1990

i On February 14, 1990, M. Todd Perkes, Juel Aikele & Michael Aikele
{aﬁplicants) filed application for transfer no. 3675 in connection with
water right nos. 34-7080A, 34-7136 and 34-7169. The application was
protested by numerous parties in the Big Lost River drainage.

i On June 22, 1990, the Department of Water Resources (department)
issued a Cease and Desist Order to Don A. Aikele, Juel aikele and Michael
Aikele (applicants) to cease and desist the irrigation of land within the
81/28W1l/4 Section 6, T3N, R26E,BM. Applicants have not ceased to irrigat
this land. ‘

The department has set this matter for combined hearing on the
protested application for transfer and the cease and desist order. The
hearing is scheduled for Thursday, July 26, 1990 at 9:30 a.m. in the
Magistrate Courtroom in Arco, Idaho. The civil penalty provided in Section
42-352, Idaho Code, is an issue to be heard.

The hearing will be held in accordance with Chapter 2, Title 42,
Section 42-1701A, Idaho Code, and the adopted rules of Practice and
Procedure of the department. Opportunity shall be afforded to all parties
to respond and present evidence and argument on all issues involved.

pated this _ / 3% of \7 w‘.v] , 1990, *

L. GLEN SAXTON, Chief
Water Allocation Bureau

hocosfiLMED

Nuv ¢ | 1y()

i"”"““-*~“q
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LAW OFFICES
HOLDEHM, KIDWELL, HAHN & CRAPO

FRED J HAHN WEST ONE BANK BUILDING ARTHUR W HOLDEN [(1877-1967)
KENT W FOSTER PO BOX 50130 ROBERT B HOLDEN (1811-1871}
AOCBERT E FARNAM TERARY L CRAPO (1039-1982)
WILLIAM D FALER IDAHO FALLS, IDAHO 83405 WILLIAM $ HOLDEN (1907-1988)
STEPHEN E MARTIN _—

CHARLES A HOMER TELEPHONE ({208) 5§23-0620 R VERN KIDWELL, OF COUNSEL
GARY L MEIKLE TELEFAX (208) 523-9518

MICHAEL D CRAPO
GAYLE A SORENSON

souks s “v;, SEEITTSTT

REGOR 5 CH

RANDALL B REED July 3, 1990 k \‘N l[J a]
3

MARIE T FEELEY
ROBERT M FOLLETT

JULS 1990 '

Department of Water Resources
Norman C. Young, Administrator
IDAHC DEPARTMENT OF WATER RESQURCES
1301 North Orchard Street
Statehouse Mail
Boise, Idaho 83720

RE: Order to Cease and Desist Irrigation of Lands within
the S1/2 of the SW1/4 of Section 6, Township 3 North,
Range 26 EBM.

Dear Mr. Young:

We have been asked to respond to your letter and the "Cease
and Desist Order" of June 22, 1990, relating to lands being
irrigated in the 81/2 of the SW1/4 of Section 6, Township 3
North, Range 26 East. As you know, we represent Mr. Don Aikele
and Messrs. Juel and Michael Aikele as well, and this response
is intended to be on behalf of all.

As we understand it, it is correct that some irrigation is
taking place within this 80 acre tract. Mr. Don Aikele's pivot
in the NW1l/4 of Section 7 overlaps onto perhaps as much as 15 |
acres of this land and has done for many years. The larger
pivot of Mr. Juel Aikele also covers up to as much as perhaps
30 acres of this land. Our clients are unaware of any
technology that would permit them to somehow block out that '
portion of the sprinkling under the pivots which covers the
particular 15 and 30 acre parcels.

We have been very much aware of this problem since the Show
Cause Orders and the other activities which began late last
summer and continued throughout the fall and winter. As we
have understood our clients' version of the facts relating to l
the drilling and operation of the well under 34-7296 and the

installation of this large pivot system, it haﬁ} aaszﬁgﬁ us

Tt
NOV 61 1990 :
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Mr. Norman C., ¥Young, Administrator
July 3, 1990
Page 2

that this situation would give rise to one of the strongest
cases 'for applying the doctrine of estoppel against IDWR in the
event of any action in district court to enforce a Cease and
Desist Qrder.

However because our clients would prefer to avoid expensive
litigation if possible, pursuant to our recommendations last
fall and winter, they went to substantial efforts to try to
resolve the problem in another way. Mr. Todd Perkes had
approximately 480 acres in Section 11 which he did not plan to
irrigate in the near future. This land was supplied with water
from two wells in Section 5, Township 4 North, Range .26 East
under three water rights, Licenses Nos. 34-7080A, 34-7136, and
34-7169. The Aikeles were able to enter into a lease agreement
with Mr. Perkes to lease these water rights so as to have an
alternative to an injunction proceeding in district court.

An application for transfer was filed to transfer the point
of diversion for the three Perkes rights to the 34-7296 well,
and the place of use from the 480 acres in Section 11, Township
3 h, Range 25 East to a similar number of acres in Section

-6, Township Sﬁhﬁuﬁhu Range 26 East, particularly including the |
80 acres referred to in your June 22nd letter and order. When -
the application was filed we virtually begged IDWR to expedite
the processing and we see two subsequent letters in our file to
IDWR again expressing our sense of urgency regarding the
processing.

Because of the unique facts of this matter (portions of the
land is under the pivots) this order potentially affects
several hundred acres, not just the 80 you refer to. It seems
to us that the processing of the pending application for
transfer makes much more sense than an injunction proceeding to
enforce a Cease and Desist Order which we must defend, at least
in part, on an estoppel theory.

We realize that many protests have been filed, but that |
should not be too surprising considering the status of water
rights issues in this basin. At least we do not think the -
issue of supplmental or secondary versus primary water rights,
or the issue of direct interference with some other specific
ground or surface water right is invelyed here. The licenses
in guestion have been used to 1rr1ﬁate land %ﬂrgher west and

g , coa
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Mr. Norman C. Young, Administrator
July 3, 1990
Page 3

south of this 80 acres and the well from which the water is
withdrawn is 3 to 4 miles further south than the wells
previously used. We are not talking about taking more water
from the aquifer than the licensed rights allow or at some
location that creates any greater impact (in fact probably less
of an impact) than when the wells in Section 5 are pumped. We
see no significant issues of injury, expansion or local public
interest raised by the pending application for transfer or the
protests filed thereto. We would guess it would be a
relatively simple matter to complete the processing and resolve
the problem which we have all known about for many months.

If we can provide additional information, please feel free
to call upon us at your convenience.

Your very truly,

Y A

Kent W. Foster

0022C/srr

Flige . s
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State of Iﬁo p
DEPART NT OF WATER RES(% RCES |

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7:;900
|

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

June 22, 1990

Don A. Aikele
Rt. 1, Box 60
Moore, Idaho 83255

Juel and Michael Aikele i
Rtl 1 i
Moore, Idaho 83255

|
RE: Order to Cease and Desist Irrigation of Lands within the s% -
of the SW%, T3N, R26E, B.M.

Gentlemen:

Department records indicate that the land in the above
referenced 80 acre tract is included in two applications pending
before the department seeking authorization to irrigate the land
from a ground water source. These two applications (34-7296,
Michael and Juel Aikele, and 34-7482, Don A. Aikele) have not
been approved and diversion and use of water is not authorized
pursuant to the applications. A further review of the department
records did not indicate that other approved rights or claims
authorize irrigation of the land in this 80 acre tract.

The attached order to cease and desist requires that
irrigation on the land not having a recorded water right be
stopped until a right authorizing irrigation is obtained to
allow irrigation of the land.

.You have the right to have an administrative hearing before
the department pursuant to section 42-1701A, Idaho Code, if a
request is received by the department no later than 14 days after
the service of this order.

Please feel free to contact the department if you have
questions.
Sincerely yours,

A/M//M.WL

NORMAN ¢, youngﬁqbué}' 'E;ﬁéuéf;
AdminisE?ath g 3
NCY:js méﬁ-‘i{?‘ﬁiéf ]

cct Kent Foster
Gary Slette NUVﬂj Y
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO ‘

IN THE MATTER OF UNAUTHORIZED USE OF
WATER TO IRRIGATE IN THE S1/25Wl1/4,
SEC. 6, TWP, 6N, RGE. 26E B.M.

)
) ORDER TQ
)

{DON A. AIKELE, JUEL AIKELE AND )
}
)

CEARSE AND DESIST

MICHAEL AIKELE)

The Director of the Department of Water Resources (department), being
charged with the duties of protecting vested water rights, enforcing specific
statutes of the State of Idaho and the rules promulgated by the department, and
being authorized to order the cessation of violations or attempted violatiens of
the provisions of the law relating to all aspects of the appropriation and
distribution of water, makes the following Findings of Fact, Conclusions ef Law
and Order:

FINDINGS OF FACT
1. The above named persons have submitted applications for permit to
irrigate all or part of the land in the 51/25Wl/4, Sec. 6, Twp, 3N, Rge. 26E,
B.M. located in Butte County, Idaho. Land in this B0-acre tract is located in
the requested place of use for Application No. 34-7296 (Juel and Michael AlkEIE)
and Application No. 34-7482 (Don A. Aikele).

2. The Director of the department has not completed processing of these
applications to appropriate water and has not authorized diversion and use of
water as proposed in the applications.

3. Field investigation by personnel of the department on June 21, 1990,
determined that water was being used for irrigation of growing crops en all or :
part of the land in the S1,/28Wl1/4, Sec. 6, Twp. 3N, Rge. 26E, B.M.

4, Authorization to irrigate the land in the S51/2SWl/4, Sec. 6, Twp. 3N,
Rge, 26E, B.M. is not included in any other water right of record in the
department nor has any right to divert and use water on this tract of land been
claimed in the Snake River Basin Adjudication.

CONCLUSTIONS OF LAW
1. Bection 42-351, Idaho Code, provides as follows:

+ If the director of the department of water resources finds,
on the basis of avallable information, that a person is
diverting water from a natural watercourse or from a ground
water source without having obtained a wvalid right to do go

or is applying water not in conformance with the conditiang
of a valid water right, then the director of the department

ORDER TO CEASE AND DESIST —— PAGE 1 E;Ei’;g E:H;EEB |
NOV g1 1990
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of water resources may file an action seeking injunctive
relief or may issue an order directing the person to ceasé
and desist the activity or activities alleged to bes in
violation of applicable law or of any existing water right.

2. Section 42-229, Idaho Code, provides that: "The right to the use of

ground water of this state may be acquired only by appropriation.” |

3. The illegal diversion of the public waters of the state of Idaho must be
stopped or mitigated to prevent injury to other water rights, to protect the
water resources of the state and to assure that the allocation and usel| of
available water supplies takes place in an orderly manner.

4, Section 42-352, Idaho Code, provides that:

Any person who wilfully violates any cease and desist order

issued under chapter 3, title 42, Idaho Code, after the same

has been served on that person shall be subject to a civil
penalty to be imposed by the director of the department ef

water resources not to exceed one hundred dollars ($109) per
diversion for each calendar day or any part of a calendar day
following service of the cease and desist order in which the |
illegal diversion or use of water occurs.

5. Illegal diversion from each well or illegal application of water
constitutes a separate, individual diversion and if used without a valid water
right constitutes a separate violation of Section 42-351, Idaho Code, :

6. Issuance of a Cease and Desist Order by the Director is appropriate to
assure that diversion and use of water does not occur as proposed in the above
captioned applications in violation of the provisions of Section 42-351, Idaho
Code.

ORDER
IT IS HEREBY ORDERED, that upon service of this order that the applicants
CEASE 'AND DESIST the irrigation of the lands for which the right te irri?ate
does not exist until such approval is received from the Director to apprapriate
or otherwise use water for the irrigation of the lands.

DATED this 22 %% day of June, 1990.

birector

ORDER TO CEASE AND DESIST —-— PAGE 2



May 17, 1990

RE: BApplication for Transfer No., 34-7080A/7136/7169 PERKES & AIKELE
No. 34-0170,/0556 HILLCREEK PROP,

Mr. Lawrence Babcock
Box 66
Moore, ID 83255

bear Mr. Babcock:

On May 7, 1990, you brought to our office signed petitions protesting
the above referenced water right transfers. You have been selected
to represent the individuals on these petitions. Therefore, any
correspondence concerning these applications will be directed to you.
We are asking that you keep these individuals notified of any
proceedings concerning these transfers. For your convenience, I have
enclosed copies of the petitions submitted.

This letter alsoc acknowledges receipt of the protests filed against
the above referenced application for transfers. The following are
the principle items considered by the Department at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestants must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter. If we may be of further
assistance, please contact us.

i1
Respectfully submitted, m ;uﬁ&'i i "

Tau
HAROLD W. JONES Nov 03

Water Rights Supervisor

3
H
¥
HWJ : CW ' M,,J
...-"“""‘ -

cC: IDWR - State 0ffice



May 17, 1990

!

RE: Application for Transfer No. 34-7080A/7136/7169 PERKES & AIKELE
No. 34-0170,0556 HILLCREEK PROP,

Mr. Lawrence Babcock
Box 66
Moore, ID BR3265

Dear Mr. Babcock:

On May 7, 1990, you brought to our office signed petitions protesting
the above referenced water right transfers. You have been selected
to represent the individuals on these petitions. Therefore, any
correspondence concerning these applications will be directed to you,.
We are asking that you keep these individuals notified of any
proceedings concerning these transfers. For your convenience, I have
enclosed copies of the petitions submitted.

This letter also acknowledges receipt of the protests filed against
the above referenced application for transfers. The following are
the \principle items considered by the Department at a conference
and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
i original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestants must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter. If we may be of further
assistance, please contact us.

Reséectfnlly submitted,

S Er + o

,
TV B "‘ii""‘ fy

RS S ~§' 5
PR B L *

'HAROLD W. JONES ,
Water Rights Supervisor M 0 TG .

HWJ : CW

'
e

cc: IDWR -~ State Office

U AP S



May 17, 1990

RE: Application for Transfer No. 34-7080A/7136/7169
M. TODD PEREKES, JUEL AIKELE & MICHAEL AIKELE

Mr. Kent Foster

Holden, Kidwell, Hahn & Crapo
P.O. Box 50130

Idaho Falls, ID 83405

Dear Mr. Foster:

Enclosed please find copies of protests filed against the above
teferenced application. You should be aware that the following are
the items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the use of the
original right?

3. Will the proposed use under this transfer conflict with
the local public interest?

The applicant must be prepared to present evidence and/otr testimony
addressing each of the three items should an additional hearing be
necessary, You will be notified at a later date as to the time and
place set for conference and/or hearing.

I1f we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWJ:CW

cc: IDWR - State Office. =,. =~ ¥

T



May 17, 1990

RE: Application for Transfer No. 34-7080A,/7136/7169
PEREKES & AIERELE

Rita M. Lundy

Assistant Secretary-treasurer

Big Lost River Irrigation District
P.O0. Box 205

Mackay, ID 83251

Dear Ms. Lundy:
This is to acknowledge receipt of the protest filed against the above
referenced application for transfer. The following are the principle
items considered by the Department at a conference and/or hearing in
either approving or denying an application for transfer:

l. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interesgt?

The protestant must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

If we may be of further asgistance, please contact us.

Respectfully submitted,

HAROLD W. JONES

Water Rights Supervisor ﬁiﬁ;ﬁ%ﬁlﬁﬁn i

HWJ:CW

cec: IDWR - State Office NOV (1 1490
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WATER DISTRICT

WATERMASTER
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APPLICATION FOR TRANSFER OF

WATER RIGHT NO. 34- 25974 /;y- 7/38/3%-7/57

i

o

DATE: 4//2¢ L5

I do not endorse approval of this change.

I do endorse approval of this change.

1 recommend the following conditions of approval:

_
atermaster

(i AFANED \
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By Lat Revor Frgpatior Deisireist @ E CE EW@@

P. ©. Box 205
Mackay, |D 83251

MAY - 21990

Dapartment of Water Resources
Eastern District Office

April 28,1990

Idaho Dept. Water Resources
150 Shoup Avenue
Idaho Falls,Id. 83401

To whom 1t may concern:

We wish to protest #-34-7080A/34-7136/34-7169 M. Todd Perkes,
Juel and Michael Atkele application for a change of a water right.

The stated reasons are as follows: Idaho Code Section 42-222- not in the
public interest-the well it is being transferred to is under a cease and
desist order.

We also wish to protest #-34-00170/34-00556 Hillcreek Properties.
Stated reasons: Idaho Code 42-222 not in the public interest-

Yours truly

Rita—M Lundy
Assistant Secretary-treasurer
Minutes of 4/25/1990

CC: Lewis Rothwell
Chairman of the Board
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NOTICE OF FROPOSBED
CHANGE OF A WATER RIGHI

NO. 34-7080A/34-7134/34- 1160
Notice 1s hereby given that M TODI
PERKES, JUEL & MICLIARL AIKEL
have applied to Urwe Departinent of Wate
Rraourcea to CIIANGE A PORTTOF D
VERSION & PLACE OF USE of the wr
ters of & CROUNDWATER source. Tl
right sought to be changed e cvidence
by LICENSE NO.'S 34.7080A, 34-715(
% 34-7160 and recorded on follows;

We, Lhe unleraipund, do hereby prote=t e POINT OF DIVERSION: SWNW SENY
, . 1 ) r I3
ittched applicntiions For teancfer for at lean t, ﬁg,%i‘ﬁ&%iﬂ'““' & COURTY
bt not Vimitrd to the Tollowine reasans: AMOUNT: 2.67 CFS
owing nas; PRIORITY: SEPT, 23, 1674
. - 54— TOBOA 7156 . 69 ; 'Hu;‘waielila u;,cd ta i ulle lflijO uctrle
. n., 54-=' 19h, . 169 ars agnparent- rom April 1 to Novewmber 1 wilidn th
Lot O 2 y % 241 DTN b R 81T oN R25E, DM,
Yy permit nambers only, and angpeat thnt Final NO. 34-7136
department, approval hos not beean granted o AMOUNT: 55 CFS -
: M granted on PRIORITY: MARCH 26, 1978

The water {s uned Lo Lerigate 160 acre
from April 1 to November | within th
NWW S 11T 3N R2EE, B.M.

NO. 34-7169

AMOUNT: 4.48 CFS

PRIORITY: JAN. 6, 1877

The water {8 nsed la irtigale 1€0 acye
from April 1 lo November 1 within th
SEW S 11 T3N R25E, B M,

TO BE CHANGED AS FOLLOWS:

The water will be diverted withl: th
SWSW 5 21 T 4N R 26E and used to byt

lc 480 acres within the SYANV 5%5673

26E, B.M.
Any protesta agninst the
ed wilh lll:e ﬁah
16

change must be
Deparlment ol Waler Resautces,
Shoup Ave,, Idaho Falls, ID 83401, onc
before MAY 7, 1990,

R. Hetlh Higginson

Direclor

Published L1 the ARCO ADVERTISE
on APRIL 19 & 26, 16890,
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o Waler

Ave,

[dabho Boph,
150 Ghoup,
I,

Dear Mre, Higrinson:

We

It ot Timiled o

1. Ho. 34=-70804K, 34~

deparbment

[

Jdaha
Keibh Migeinzson Direelog:

f

Revonuy o

1]

ablached apulicallons or
L, b

FRRELE
1y permit numbers only,
approve
Lhe point of diveraion.

hon

Fall:,

ld. 83401

Lronrefer Tor al

&

21-T1L69 are
aned
ok

Foilowingr reannns;

an
rugroeal, bha
heon prante

A/K’t&b -ZUMQL,MA‘“ H(L A
C(,MQ( 57/)/4;/“‘ e

el

H

4

j’)’);? 7::. Clj?—/C@ ,

. {.,“L/L/-:/u ‘}{/ Kﬂ bﬂquzf (_,. 1RO
C')' (:(“ I - rq..'!

Lhe nndersipn~d, do hereby probest Lhe

Teaal,

pavenl-
L Minnl -
t} nn

f@g{(um Pani

T Thers cjs an anparenl cxpancion of water
ripghtn,
) _ drs7imel
o An dnjury ko prier riphlg i 4-1—]—!—L4-1-L-L nOG-
sibilily.
4. ¥Me have an over-appropriation of the Lot
water gnpply in the basin.
. These Lranafers are againal Lhe Pnhiie intre-
enk,
NANE ADDRISS FA/3
T) 44 L, — R 3iF prea 5
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NOTICE OF PROPOBED
CHANGE OF A WATER RIGIT

NO. 94.7080A/34-71396/34-7169

Motlee 1s hereby glvenn Uint M. TODRD
PEHIES, JUEL & MICHAEL AKELE"
hove nppllﬂl to the Depratment of Wnler
Nenmucen o CHANGE A POINT OF DI-
VERSION & PLACE OF USE of Uie wa.
tere of n GROUNDWATER source. The
gt sought o be cisnged lo evidenced
by LICENSE NO'S 34-70R0A, 34-7126,°
& 34-7169 and recorded os follows: w

POINT OF DIVERSION: SWNW SENW '
55T 3N R 258, BUTTE COUNTY
NQ, 34-7080A !

AMOUNT: 2.67 CI's i

PRICHIIY: SETT, 23, 1974 I

‘The water 1s used lo trrignle 160 acres |
from April 1 to Noverober 1 witlun the |
NIV S 11 T 3N 25K, B.AM,

NO. 34-7138 -

AMOUNT: EGCFS

FIIORTTY: MARCLH 26, 1978

The water Ia vapd Lo Iriigate 160 acres
from April 1 to November 1 within the
NWW 5 11 T 3N R2EE, B.M,

NO. 34-7160
. AMOUNT: 1,48 CFS

PIUORITY: JAN. 8, 1877

The water b taed Lo Irvigate 160 acres
from Aptll 1 to Noveiaher 1 within the
SEUSIITINRZSE DM,

TO BE CHANGED AS FOLLOWS:

The waler will be diverted within the
S5WSW S5 21 T AN R 26E and necd to irii-

e 480 aorea within the 514104 5k56TIN

126E, B.M.

Auy profcats nﬁrdnst thie acd
chinge muat be filed with dnho
Department of Water Heapurces, 150
Shoup Ave., Idnho Falls, 1D 83401, onor
belore MAY 7, 1990,

L Ketth MHiggineon

DHrector

Miblishied tn the ARCO ADVERIISER
on APIIL 19 & 268, 1990,
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Tdaho Dept. of Water Resaourcesn
150 Shoup, Ave, Idahn falls, I1d.
R. Keith Higginson Direclor

85401

Dear Mr. Higginson:

We, the undersipned, do hereby protrst the
atbtached apolicallong for lrancfer Tor ab leant,
but not limited 4o Lthe following reannns;

1. No. 34-7080A, 34-7136, & 34-7169 ara apparrnh-
Ly permit numhers onlty, and suggest that final
department approval has not been pranted an
Ehe point of diversinn,

7. There ia an apparent expansion of water
rights.

. o distine?

b An injury to prior rishls in a 4bdedeiet noo-

sibility’

A, We have an over~appropriation of the total
water supply in the basin,

5. These transfers arc against ihe Tublic intrr-
ast,

ADDREGS

Parec el
g M

;2?’41tm7 \:éaﬁﬁéfééa
Tioens

”77145?;\4

i éffﬂ MAY -
Voy P
0 ]‘9 Partment of Vot
; oF, Eastern Diaty ot CHf

o

) v Ry
PR P77

NOTICE OF PROFOSED
CHANGE OF A WATER RIGUT
NO. 34-7080A/34-7136/94-7166

Notice 1s hereby given that M, TODD
PERKES, JUEL & MICHAEL AIKELE
have applied ta the Deparlment of Water
Resouwrces to CHANGE A POINT OF DI-
VERSION & PLACE OF USE of the wa-
ters of & GROUNDWATER source. The
right sought ta be chenged 18 evidenced
by LICENSE NO.'S 34-70B0A, 34-7138,
& 34-7169 and recorded an follows:

POINT OF DIVERSION: SWNW SENW
85T 3N RL25E, BUTTE COUNTY
NO. 34-7080A

AMOUNT: 2.67 CI'S

PRIORIIY: SEPT, 23, 1974

The wnter s used to lrrigale 1G0 acres
from April 1 to November 1 within the
NEVA 5 11T 3N [k 28E, BM,

NO, 34-7136 -

AMOUNT; 6.5 CFS

PRIORLTY: MARCII 26, 1978

The water 1s used Lo irrigate 160 soren
from Aprll 1 to November 1 within the
NWW & 11 TINR26E, BM,

NO. 34-7169

AMOUNT: 4.48 CFS

PRIORITY: JAN. 8, 1977

The water 1o used to Irrigate 160 rerce
froms April 1 to November 1 within the
SEV 5 11T JINR25E, B.M,

TO BE CHANGED AS FOLLOWS:

The wnter will be diverted within the
SWSW 5 21 T 4N 1 26E and 1sed Lo trrd-

Ie 480 acrea within the SVANV SW SIBTSN

3\6[‘:. B.M. " sed
iy protesta esgainat the pto
chinge Pmuat be filed with tﬁe Ygahu

Depariment of Water Reapurces, 150
Shoup Ave., Idaha Falls, I} 83401, on or
belore MAY 7, 1990.

R. Keith Higginson

Director

ublished i the ARCO ADVERTISER
on APRIL 19 & 26, 1990,
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Tdaho Dept. of Wabter Resourcrs
150 Shoup, Ave, Idaho Folle, 1d.
R. Keith Migeinson Direclor

35401

Dear Mr. Higginson:

We, the undersipgned, do hereby protest Che
attached apvlications for trnncsfer for at least,
but not limited to Lhe following reasmons;

1. No. 34=-7080A, 34-7136, & 34-T7169 are apparent-
1y prrmit numbers only, and sugpest that final
department approval hhs not been granted on
the point ol diveraion,

2., There is an apparent expansion of watker
rights,

. . . . : dislimel

5. An injury to pricr rirhls i= 2 ddedriet noo-
gibililty.

A. We have an over-appropriation of the total
water supply in the basin.

5. ‘'Phese tranasfers are against the Puhlic inter-

eat.
NAME ADDRESS
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NOTICE OF PROPOEED
CHANGE OF A WATER RIGHT
NO. 34-7080A/34-7136/34-7169

Notice 1a hereby given that M. TODD
FERKES, JUEL & MICIHALL AIKELE
have applicd to the Depariment of Waler
Renourcen to CHANGE A POINT OF M-
VERSION & PLACE OF USK of the wa-
ters of a CROUNDWATER source, The
tight sought lo be changed is evidenced
by LICENSE NO.S 34-7080A, 34-7138,

‘& 34-7169 nnd recorded ae follows:

POINT OF IVERSION: SWNW SENW
§ 5T 3N R 25E, BUTTE COUNTY
NO, 34-T0BOA

AMOUNT: 2,67 CFS

PRIORITY: SEPT. 23, 1974

The water {8 used Lo frrigale 160 acrea
from April 1 to November 1 within the
NEY 5 11 T 3N R25E. BM.
NO, 34-7136 -

AMOUNT: 6.6 CFS

PRIORITY: MARCH 26, 1876

The water s used to rrigate 160 acres
from Aprll 1 to November 1 within the
NW S 11 T 9N R25E, B.M.
NO. 34-7169

AMOUNT: 4.48 CF5

PRIORITY: JAN. 6, 1877

The water 18 uscd Lo trrigate 160 acres
from Aptll 1 lo November 1 within the
SEVi S 11 T3NR25E,BM.

TO BE CIIANGED AS FOLLOWS:

The water will be diveried within the
SWSW 5 21 T 4N R 26E and used lo irr-

tn 480 acres within the SY:NVW 51 S 6 TN

26E, B.M. " ' o

Any proteste agninat the propos
change must be ﬁ]ecl with the Idrho
Department of Water Resources, 150
Shoup Ave., [daho Falis, ID 83401, on or
before MAY 7, 1000,

R. Kelth Higginson

Director

Publighed In the ARCO ADVERTISER
on APRIL 10 & 26, 1890.
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Idalio Deph, of Water 8rnuurees
150 Shoup, Ave, Ldoho Fall:e, Td, 83401
R, Keibth Higepinson Director
Doy Mr. Higeinson:
We, Lhe undersigned, do hereby prote~t Ehe
1btached apelicalions for Lransfer For ab leand,

bl not Timiled to
o, 24=7080/, 34-T713hH,
1y permit numbers only,
deparvtment approval hog
Lhe poinb ol diversasion,

Lhe Tollowing reasonz;

44
anrd
e,

~7169 ar~ apparenkh-
sugreast that Minnl s
}1[“‘()1’] [5]“:"‘ 11 tl’)[} nn

-3 Theroe ja an ;:;jqp:;]*ﬁ]][ ol waier

rights,

expansion

distinve T
*‘14—’—11—1'—1‘_ g

5. An injury bn prier riehitsg i~ oo el noe—
sibility.

1. We have an over-apnropriabion of the Inin]
waker supply in Lhe basin,

H.  These btransfers are apainst Lhe ublic inler-
eatb.,
NAMD ANDREGS
—
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NOTICE OF FROT'QBED
CHANQE OF A WATER RIGHT
HO. 34-7080A/34-7136/34-7169

Notlce 1a hereby glven thnat M. TODD
reRKEs, JUCL & MICHAEL AWKELE
tave applicd to the l}t‘[:mtmcnl of Walrr
Itenourcen fo CUANGE A POINT OF DI-
ViEsSION & PLACE OF US]‘: ol (he wa-
fera of a QIROUNDWAIER source. The
tight sought 10 be changed 18 evidenced
Ly LICENSE NO.'S 34-70804, 34-71326,

'8 34-7168 and resorded ns follows:

POWNT OF DIVENSION: SWHNW SENWY
55T 3N 258, BUTTE COUNTY
NO, 34-7080A
AMOUNT: 2.67 CI'S
PRIORINY: SEPT, 23, 1674
The woler s usced lo Grignte 160 acres
from April 1 to Novewber 1 within the
NEW 5 11 T3N RI5E, BM.
NO, 34.7138 -
AMOUNT; 6.6 CFS
PRIORITY: MAICH 26, 1978
The waler s tacd Lo Irzlgnte 160 acren
from April 1 lo November 1 within the
NWW S 11 T ON R258, DM,
NO. 34-7169
AMOUNT: 1.48 CFS
PluonriyY: JAN. 8, 1077
‘Fhe waler 18 used to Infgnte 160 acres
from April 1 to Novemmber | within the
SEW S 11 T3N R25E, LM,
TO DE CHANGED AS FOULOWS-
The wnler will be diverterd witldn the
SWSW 5 21 T AN L 26E and wuscd fo bl
1480 para withinthe SN 815 S aTan

12GT, B.M.
Any proleats mgalnst the LFm
change et be filed with nho

Depruatetent of Water Resources, 150
Shoup Ave.. Idaho Falla, 1) B3401, onor
befors MAY 7, 1990,

R Heith Higginson

Director

Published In the ARCO ADVERTISER
on APIUL 19 & 26, 1890,
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MAY 17 1990
Department of \J\@L ]0 QP 11 t. of Waler
Easterg Das; g B lt)tlp Ave, Tdahao Fallno

Dear Mr, Higeinson:

We ,
abtached apviinations
but not 1imited

1. Ho. 34-70804,

7., There is
rights,

. An injury
sibility.

5, These transferrs

rst,

are

NAME

Leali Bvnacoell
ﬁtmxnia éf’w,wl—l/
Do 5M
/ Y%
/5%44&7?2

Gorge- St
' 'fau{fio Q_,;/ ’z{/{/z‘r

Ad et ‘

) -

@A, ”Q@w A

oD
,/?W I/ g ly

r/ ,)!{_/“%

Renspurens

=1th ngFlH‘Oﬂ Dirern Loy

do hereby proto~t
tronclfer for nt leash,
to the following reasnnn;

the undersipned,
for

54-T136, & 34-7169 ar= apparenkb-

ly permit numhers only, and

department approval has not heen granted on
Lhe point of diversasion.

an apparent expanaion of waker

bo prior righl

1. We have an over-appropriation of the total
water supply in the hasin,

apainat the mblic

ADD2ESS

- NOTICE OF PROPOBED
CHANGE OF A WATER RIGHT

NO. 34-7060A/34-7136G/34.7 iz

Notice fa hereby given that M. GUDD
PERKES, JUEL & MICIHAERL AIKELE
have applled to the Department of Water
Resources to CHIANGE A POINT OF DI-
VERSION & PLACE OF USE of the wn-
ters of 8 CROUNDWATER source. The
right soughl te be changed 1s evidenced
by LICENSE NO'S 34-7080A7, 34-7138,
& 34-7160 and recorded as follows:

POINT OF DIVERSION: SWNW SENWY
S5 TA3N R 25K, BUTTE COUNTY
NO. 34-70B0A

AMOUNT: 2.67 CF5

PRIOWITY: SEPT, 23, 1974

The waler s uscd to brrigate 160 acres
from Aptil 1 to Navember 1 within the
NEV S 11 T3NR2SE,BM.
NO, 34-7136 -

AMQUNT: 5.6 CF§

FRIORETY: MARCH 26, 1976

‘The water {a tapd Lo Irrignte 180 acres
from April 1 to November 1 witlin the
Nw4 5 11 T3NR25E, D.M.
NO, 34-7169

AMOUNT: 4.48 CFS

PRIORITY: JAN. B, 1977

Id. 83401

L he

~ugre=t thoat [innl

alff?l_f/\/c—f

in o diedyriet roos-— from April 1 to November 1 within the

SEVASIITINR25E, BM,
TO NE CHANGED AS FOLLOWS:
‘The wmter will be diverted within the
SWSW 521 T 4N R 26E and used to brr-
ln-iBOau'm“dl}ﬂnlheSVxNHSHSB'laN

25E, B.M. N
Any protests sgninst the
change musat be Oled with eoYoaho

Depariment of Water Resources, 150
Shoup Ave., Idaho Falls, ID B3401, on or
before MAY 7, 1990,

K. Kelth Higginson

Directot

Publishied in the ARCO ADVERTISER
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19-Apr~1990

Douglas Rosenkrance
Water Master #34
P.O. Box 24
Mackay, ID 83251

RE: Application for Transfer No. 34<7080A/34-7136,/34=7169, &
34-00170/34~00556,

Dear Watermaster:

Please find enclosed a copy of the above referenced application.
Please review the application and complete the form, returning
them to this office as soon as possible.

Thank you for your cooperation in this matter.

Respectfully submitted,

Harold Jones
Water Rights Supervisor

HJ/rb
Enclosure
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NOTICE OF PROPCSED CHANGE OF A WATER RIGHT

NO. 34-7080A/34-7136/34-7169

Notice 1is hereby given that M. TODD PERKES, JUEL & MICHAEL
AIKELE have applied to the Department of Water Resources to
CHANGE A POINT OF DIVERSION & PLACE OF USE of the waters of a
GROUNDWATER source. The right sought to be changed is evidenced
by LICENSE NO.'S 34-7080A, 34-7136, & 34-7169 and recorded as
follows:

POINT OF DIVERSION: SWNW SENW S 5 T 3N R 25E, BUTTE COUNTY

NO. 34-7080A AMOUNT: 2.67 CFS PRIORITY: SEPT. 23, 1974
The water is used to irrigate 160 acres from April 1 to November

1 within the NE1/4 8§ 11 T 3N R 25E, B.M.

NO. 34-7136 AMOUNT: 5.5 CFS PRIORITY: MARCH 26, 1976
The water is used to irrigate 160 acres from April 1 to November

1 within the NW1/4 S 11 T 3N R 25E, B.M.

NO. 34-7169 AMOUNT: 4.48 CFS PRIORITY: JAN. 6, 1977
The water is used to irrigate 160 acres from April 1 to November

1 within the SE1/4 s 11 T 3N R 25E, B.M.

TO BE CHANGE& AS FOLLOWS:
R «!%w,;—-l

oo ,__“_.._‘f'?'.-. '; L
The water will be divertsd wf&ﬁﬁh‘the SWSW S5 21 T 4N

R 26E and used to irrijgié”qaﬂlﬁpres within the 51/2N1/2 81/2



@ @

-

S 6 T 3N R 26E, B.M.

Any protests against the proposed change must be filed with the

Idaho Department of Water Resources, 150 Shoup Ave.

ID, 83401, on or before MAY 7, 1990.

R. Reith Higginson
Director

Published in the ARCO ADVERTISER on APRIL 19 & 26,
"

, Idaho Falls,

1990.
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NOTICE OF PROPOSED CHANGE OF A WATER RIGHT

NO. 34-70807A,/34-7136,/34-7169

Notice is hereby given that M. TODD PERKES, JUEL & MICHAEL
ATKELE have applied to the Department of Water Rescurces to
CHANGE A POINT OF DIVERSION & PLACE OF USE of the waters of a
GROUNDWATER source. The right sought to be changed is evidenced
by LICENSE NO.’'S 34-7080A, 34-7136, & 34-716% and recorded as
follows:

POINT OF DIVERSION: SWNW SENW S 5 T 3N R 25E, BUTTE COUNTY

NO. 34-708B0A AMOUNT: 2.67 CFS PRIORITY: SEPT. 23, 1974
The water is used to irrigate 160 acres from April 1 to November

1 within the NE1/4 S 11 T 3N R 25E, B.M.

NO. 34-7136 AMOUNT: 5.5 CFS PRIORITY: MARCH 26, 1976
The water is used to irrigate 160 acres from April 1 to November

1 within the NW1/4 S 11 T 3N R 25E, B.M.

NO. 34-7169 AMOUNT: 4.48 CFS PRIORITY: JAN. 6, 1977

The water is used to irrigate 160 acres from Aprk?ﬁt Fppyovember
GAGHLRED

NOV 91 1990

1l within the SE1/4 5 11 T 3N R 25E, B.M.

TC BE CHANGED AS FOLLOWS:;

The water will be diverted within the SW S 21 T 4N

R 26E and used to irrigate 480 acres within the S1/2Nl1/2 S51/2



@ ®

S6é& T 3N R 26E, B.M.

Any protests against the proposed change must be filed with the
Idaho Department of Water Resources, 150 Shoup Ave., Idaho Falls,
ID, 83401, on or before MAY 7, 1990.

R. Keith Higginson
Director

Published in the Custer Publishing Co. on APRIL 19 & 26, 1990.
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FAED J HAHN

KENT W FOSTER
ROBERT E FARNAM
WILLIAM D FALER
STEPHEM E MARTIN
CHARLES A HOMER
GARY L MEIKLE
MICHAEL D CRAPQ
GAYLE A SORENSON
DONALD L HARRIS
GREGOR 5 CHVISUK
RAMDALL B REED
MARIE T FEELEY
ROBERT M FOLLETT

Keith C. Wilson,

LAW OFFICES

HOLDEN, KIDWELL, HAHN & CRAPO

WEST ONE BANK BUILDING
P.O BOX 50130
IDAHO FALLS, IDAHO 83405

TELEPHONE (208) 523-0620
TELEFAX (208) 523-9518

April 2, 1990

Senior Resource Agent

IDAHO DEPARTMENT OF WATER RESQOURCES

150 Shoup Avenue,
Idaho Falls,

Dear Mr.

Wilson:

#15
83402

ARTHUR W HOLDEN {1877-1967)
ROBERT 8 HOLDEN (1911-1971)

TERAY L CRAPO {1938-1982)
WILLIAM 5 HOLDEMN {1907-1588)

R VERN KIDWELL OF COUNSEL

"‘ 3 .",r‘ﬂ LB T .'E
“,. S R fﬁ a
APR - 2 1300

Depatiaciy ol Vatzr Rosources
Eastern District Office

We are again returning the Perkes--Aikele Application for

Transfer.

We have also prepared a new map which we think has

been properly colored this time to reflect only the 480 acres

shown on page 1.

Apparently the coloring of the extra 40 acres

was our mistake and we apologize for it. We have also enclosed

a new page 1 prepared exactly as the one we sent to

Harold Jones on February lé6th,

page.

just in case you need a clean

We have requested from Todd Perkes copies of his tax
notices which we will forward to you as soon as we receive
them. We have been unable to reach him by telephone, but will
continue to try in order to get them to you as soon as

possible.

submitted in mid-February.

This matter was a dire emergency when it was
If there is anything that can be

done while you are waiting for the tax notices to come from
Todd Perkes, we would very much appreciate it if you would do

that.

#3840.00/srr

Enclosure

Yours very truly,

Kent W. Foster
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27 March 1990

Kent Foster

C/0 Holden, Kidwell, Hahn & Crapo
P.0O. Box 50130

Idaho Falls, i1daho 83405

RE: Application for permit for Idaho Gold Corporation
Transfer for Todd Petkes, Juel & Michael Aikele

Dear Mr. Foster:

Enclosed are copies of the application for permit and
application for transfer that you submitted to this office.
To facilitate making any corrections I have indicated those
items that need to be changed. After reviewing these copies
please contact me as some of the changes and additions can be

made over the phone.
Your prompt response will be appreciated.

Sincerely,

Keith C. Wilson
Senior Resource Agent
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27 March 1990

Kent Foster

C/0 Holden, Kidwell, Hahn & Crapo
P.O, Box 50130

Idaho Falls, Idaho 83405

RE: Application for permit for Idaho Gold Corporation
Transfer for Teodd Perkes, Juel & Michael Aikele

Dear Mr. Foster:

Enclosed are copies of the application for permit and
application for transfer that you submitted to this office.
To facilitate making any corrections I have indicated those
items that need to be changed. After reviewing these copies
please contact me as some of the changes and additions can be

made over the phone.

Your prompt response will be appreciated.

Sincerely,

Keith C. Wilson
Senior Resource Agent

f
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FRED J HAHN
KENT W FOSTER
ROBERT € FARNAM
WILLIAM D FALER
STEPHEN E MAATIN
CHAHLES A HOMER

@

LAW QFFICES
HOLDEN, KIDWELE, HAHN & CRAPO

WEST ONE BANK BUILDING
PO BOX 50130
IDAHO FALLS, IDAHO B3405

TELEPHONE (208) 523-0620

AATHUR W HOLDEM {1877-1967)
ROBERT B HOLDEM [1911-1971)

TERAY L CRAFPC {1939-1982)
WILLIAM 5 HOLDEN {1907-1888)

A VERN KIDWELL Of COUNSEL

GARY L MEIKLE TELEFAX (208} 523-9518
MICHAEL O CRAPO

GAYLE A SORENSON
DONALD L HARRIS
GREGOR § CHVISUK February 16, 1990

RANDALL B REED

ame T reeley DECEIVE U
4 : e ' Lm‘h

Harold W. Jones, Water Resource Supervisor FEB 16 1990
IDAHO DEPARTMENT OF WATER RESOURCES Department of Water R

150 Shoup Avenue, #15 ; o laur esources
Tdaho Falls, Idaho 83402 retem Detict Offce

RE: Perkes--Aikele Application for Transfer
Dear Harold:

We are returning the Perkes--Aikele Application for Transfer
and the $50.00 filing fee, together with a new page 1 showing a
specific 480 acres which you may use in place of the original
first page if you prefer. We have also enclosed a new map and
Attachment "A",

Although we assumed that it would be possible to place a
condition on the transfer which could mathematically avoid the
theoretical expansion issue, we will try to comply with your
thoughts.

However, we do not wish to try deceive anyone about the
actual facts, which are that the water from this well is placed
into a ditch system with the water from all other sources and it
is impossible to tell where, within the entire 1730 acres that
the ditch system serves, this specific water may end up or
exactly how much of the water diverted from this particular well
may be evapotranspirated by the plants that end up using it.

If anything else needs to be revised, please let us know as
soon as possible since we are anxious to expedite this matter in
every way possible,

Yours very truly,
j Kent W. Foster
H3840.00/srr ;

, Rlite ooy . v

Enclosure ;
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FRED J HAHMN

KENT W FOSTER
ROGERT € FARNAM
WiLLIAM D FALER
STEPHEN E MARTIN
CHARLES A HOMER
GARY | MEIKLE
MICHAEL D CRAPQ
GAYLE A SORENSON
DONALD L HARRIS
GREGOR 5 CHVISUK
AANDALL B REED
MARIE T FEELEY
AQBERT M FOLLETT

. ; . I

LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO

WEST ONE BANK BUILDING
PO BOX 50130
IDAHO FALLS, IDAHO 83405

TELEPHONE (208) 523-0620
TELEFAX {208} 523-9518

February 14, 1990

Idaho Department of Water Resources

150 Shoup Avenue,

Idaho Falls, Idaho

Gentlemen:

#15

83402

ARTHUR W HOLDEN (1877-1967)
ROBEAT B HOLDEN (1911-1971)

TEARY L CRAPOQ (1935-1982)
WILLIAM 5 HOLDEN (1907-1588)

R VERN KIDWELL OF COUNSEL

We are enclosing with this letter an Application for
Transfer together with our client's check in the amount of
$50.00 for the filing fee.

Our clients are most anxious to have this transfer

processed as rapidly as possible and anything that can be done
to expedite this matter would be greatly appreciated. If there
are questions or problems, we would appreciate it if you would
call us as soon as possible so that we can assist in every way
appropriate to have this application processed promptly.
Thank you for your kind attention to this matter.

Yours very truly,

Kent W. Foster
#3840.00/srr

Enclosure
o s AT
hiverorilhED PWF“W?I}
@EHWE«’:@ EEB 141990
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NOV 01 1330
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Depaitment ol Water Re

’ | FEB 1 6 1990 Eastern District Olhce
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|

Depanm=in of water Resources

Eastarn District Offica

s0urce®



WRD417 (“ ( TER RIGHTS PRGOF READING REPORT 01/23/85 PAGE

'

WATER RIGHT NUMBER 34-T716%

OWNER LAST NAME - PERKES FIRST NAME - MARSHALL T1ODD CRIG OWNER -

ADDRESS LINE 1 - RT. 1 B2X 11G ADORESS LINE 2 -
ADDRESS LINE 3 - CITY - ARCO STATE - ID 1ZIpP CODE - 83213
SOURCE -~ GRUUNDWATER TRIBUTARY OF - ‘
STAGE = LICENSE STATUS - PRIORITY - 01-06-1977 COUNTY - BUTTE TOTAL DIV. RATE - 4.4800 -CF5S
TOTAL DIV. VOLUME - 480,00 AFA TRFR/AMEND - WATER DIST, = DLE/CAREY ACT -~ RIGHT BASIS -
OIVERSION PUINT - SWNW 05 03N 258 LOTY REDIV - 0.0 0.0 0.0 0.0 0.0 c.0 0.0 0.0 0.0 0 0.0

SENW 05 03N 25E LOT REDIV - 0.0 6.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0 0.0

SENE 11 03N 25E LOT REOIV - R 0.0 0.0 0.0 ¢.0 ¢.0 0.0 0.0 0.0 0.0 0.0 ¢.0
FROM - G4~01 TC - 11-01 USE - IRRIGATION USE DIV. RATE - 44800 CFS USE DIV. VOLUME - 480.00 AFA
USE « IJIRRIGATION PLACE GF USE - TWN 03N RNG 25F SEC 11 TRACT NESE LOT AC 40 TRACT NWSE LOT AC 40

TRACT SWSE LOT AC 40 TRACT SESE LOT AC 40

DECREE NAME - DATE - TOTAL ACRES 160

-

REMARKS - THIS RIGHT WHEN COMBINED WITH RIGHTS 34-7136 AND 34-7080A SHALL
NOT EXCEEL 12.43 CFS AT THE POINTS CF DIVERSION AND SHALL NOT
EXCEED 8.49 CFS AT THE POINT GOF REDIVERSION LOCATED WITHIN THE
SENEy SEC. 11, T 3N, R 25%, THIS RIGHT IN NO WAY GRANTS ANY
RIGHT-JF—WAY (R EASEMENT ACROSS THE LAND OF ANDTHER. THIS RIGHT
SHALL NOT PROVIDE MORE THAN 2.45 CFS GR 0.017 CFS PER ACRE FOR /
THE LANDS IDENTIFIED ABQVE. =

NON IRRIG USE -

OTHER RIGHTS FOK SAME USE =

PROOF DUE - 03-01-1982 PERMIT/UENIED - 03-14-1977 PROTESTED - HEARING ~ OLD NO. -

PROGF MADE - P FLD EXAM - CUGND. OF APPROVAL - 186 '

UDIVERSION MEANS ~ WELL, PUMPS, CANAL & SPRINKLERS.

ﬁ‘" ﬁ;‘g! % J’n

~
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October &, 138¢

RE: Permit Nos. 38-708Ga, 34-7130 and 34-7109

Marshal Todd Perkes

Rowute #1, Box 11U
Arce, 1D 83213

Dear Mr. Perkes:

Enclosed nerewith are coples of your water right licenses issued on
the above-referenced permits along with copies of your approved spplications fer
sipendment.  Also enclosed is Deparimental Recetpt No. Z4bid4 in the amount of
$50.00.

Should you have any questions regarding these documents, please feel free to
contact our office.

Sincerciy,

Jil JORUSON
Water DHatridbution Superviser

W Fkw
Eaclosures

e
o




August 20, 1982

RE: Permit Nos, 34-TOEU A, 34-71s0 and 34-7169

Marshal Todd Perkes
Route #1, Bpx 110
Arco, 1D #3213
Dear Mr. Parkes:

n July 9, 1962, we forwarded amendments to you %o bhe comploted to amend thase
permits to correspond with the findings of the field examiner 30 that we could
issue these lYicenses,

As of this date, we have not received these amengments, 1f we do not receive
them within fifteen (15) days, we will assume you no longer have any {interest in
these permits and canceilation proceedings will begin.

if you have any questions, please contact us.

Stncerely,

JIM JOHNSON
Water Distribution Supervisor

Jhikw



State of Idaho .
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemor Statehouse
Boise. ldaho 83720
A. KENNETH DUNN (208) 334-4440
Cire0of

July g9, 1982
RE: Permit No, 34-7169

Marshal Todd Perkes
Route #1, Bms 110
Arco, ID 83218

Dear Mr. Perkes:

A representative %f ;QEE Department made an examination of the works covered by
your Permit No. -4 and has found the following:

Amount of wa&er th}t can be recognized as beneficially used under
Idaho law: 48 cfs Source: groundwater

The maximum quantity diverted shall not exceed 480.0  acre feet
per year,

Point of diversion: SWaNWk, SELNW:, Sec. 5, Twp. 3N, Rge. 25E, Butte County
Eﬁgefﬁgéa] use: lrrigation of 160 acres within the SE%, Sec. 11, Twp. 3N,

Priority date established; vanuary &, 1977

In order for the Department to issue the above license, it will be necessary for
you to amend the permit to correspond with the findings of the field examiner. We
are enclosing a partially completed amendment form for your use in this matter.

Please sign the amendment application and return it to this office alang with a
$20,00 Tiling fee within 30 days in order that we might issue your Ticense as
setr forth above. If you do not concur with these findings or have any questions,
please contact us within the 30~day period.

Sincerely,

JIM JOHNSON
Water Distribution Supervisor !

JJd:kw
Enclosure



MEMO

T0: Files 34-7136 and 34-7080A Date: 3/12/1982

FROM: Jim Johnson

RE: Conveyance system used to deliver water from the point of diversion to the
point of rediversion.

On this day I called Rita Lundy, Secretary for the Big Lost River Irrigation District
to determine the amount of water normally flowing in the Timber Dome Canal during

the irrigation season so that amount of water lost between the said diversion points
could be determined and reflected on the licensed water right.

She informed me that there is presently a lawsuit pending disputing ownership of the
Timber Dome Canal. The Timber Dome Canal as it is called on Right 34-7169 and
34-7136 is called the Blaine Canal or U.C. Canal by the Big lLost River Irrigation
District.

According to Ms. Lundy the Big Lost River Irrigation District charges an user fee
to water right owners and share holders using the Irrigation District Canals.

The permit holder uses the said canal to deliver his groundwater source to the place
of use. The Big Lost River Irrigation District feels that this canal belongs to

them and has charged the permit holder and other users a fee for the use of the canal.
In turn, several of the users have filed suit against Big Lost River Irrigation
District contesting their authority over said canal.

The above information has 1ittle to do with the issuance of the water right except
that Ms. Lundy has requested that instead of identifying the canal used as the Timber
Dome Canal that we use the name of Blaine Canal or U.C. Canal.

In reference to capacity of the canal, it appears that its capacity is much greater
than what is actually diverted into the canal because the canal is also used for
flood control diversions. When first constructed it was designed to supply water for
50,000 to 100,000 acres; however, it appears that much of the land was never
developed.

As to the loss to groundwater, the irrigation district will vary the amount depending
on yearly climate conditions. For example, normally the district assesses a 30%
loss however in 1977 the district charged 50% loss.

SUMMARY :

The capacity of the Timber Dome Canal is much larger that the amount of water being
diverted into it. The capacity of the canal is not known therefore the Moritz
Formula cannot be used to determine water Tosses.

The 1itigation over canal right-of-way should not impact the amount of water gsed
under this license except that if the Big Lost River Irrigation District obtains
control they will assess a 30% loss, in some years 50% loss to the permit holder.
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FIELD REPORT

1. Name of permit hcrlc:los:rti7 76(-{,&1}41,& Coss /ﬂ//’L /wa

! - S
\i .. .DEPAHTMENT OF WATER RESOU@ES qﬁ /
7y )

'\‘50\;

5
Postoﬁ’cec:ddressjg /- /ﬁ?ﬁ/'“/é ol (%Cd‘, ':vé’z/

Person to contact

Phone <5ed 7o 31547

Phone

2 Source of water supply: Groundwater m Surface water [ |

Tributary to

(nhame spring, stream, etc)

3. Water will be used for the following purposes

Amount 2. T2 cfs. for LL/{_,O(WZC ey &)

AF/Annum (ncturé/of use)

— m o
Period of Use from LA/-/ to // j 8 % g
) A - 3 '3
(mo.-day) inclusive {mo -day) =
¢ w 3. iz
i R AL
Amount _________ cfs. for " ! R
AFfAnnum (nature of use) 1% CER 21 19T95’“
Period of Use from to e e ;gmni?
i1 in
{mo.-day} inclusive (mo.-day) Depmélalsb’m DisteiLt {itnce ﬁ
iy
Amount __ ¢ fg, for '
AF/Annum (nature of use) \5\ N
o
Period of Use from to = T\\
{mo.-day) inclusive {mo -day) f ;O
Other yses
4  Total amount to be appropriated:
Max Rate of Diversion Mcubic feet per second and annual volume ___ AFfAnnum.

5. Location of Point(s) of Diversion

o1
Township "7 AL | ’?’/O N/S, RangeLE/W BM, Section__ = Subdivision =2~ Uy A

County
Township___ NfS Ronge_ E/W, BM, Section , Subdivision T Va,
County
Township_____ NJS, Range _ _E/W, BM, Section_____, Subdivision Vi a,
A D County
Other Paints of Diversions. E—'—‘Q“'L} P ' SENE Seeif 73N 7335_{;
Description of diverting works: RV, A NisTol D ol ‘ié(! /I L7 Zi;fj
Measuring device required:  yes % no [ |
6 Londs to be irrigated or place of use.
] NEY, NWY3 SWVs SEV4
TWP. |RANGE, SEC : TOTALS
i NEVa [NW1% | sWia | SEVs | NEVa [NWia [SWie! SEVs | NEVA [Nwia |Swis | SEVG | NEVs INWES | SWia | SEVA
i :
oy ) . i -
3L L2BEH | Aiu| MUl A | A [
i |
TOTAL ACREAGE [ 2O
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DATE OF EXAM é r—o—) é‘ -“7 ':7
ACREAGE (60 S S
/e V “

Recommended
3.0 p

Irngation Requirement i Ac FtfAc

UsE Irrigation Q=_3'_'2_{?__c.f.s. V=_17L AF{Ann. from Af)}'ﬂ ’ / to Aé(/' /

Domestic Q=_ .. _cfs. =_  AFfAnn. from o
Livestock Q=__ c.fs. V=____________ AFAnn. from to

Is woter co-mingled? yes%_ L )

Name sourge. / [
twp #NIS Rge E/W, B.M., Sec sub__>E v, Va v;
County

Exchange? yes no

Name source exchanged with:

twp——. NS, Rge__ . _ E/W, BM, Sec , Sub Va Va
County
Point of injection: /Z/ ﬂ
wp.— NS, Rge__ FE/W, BM., Sec Sub 7] Va
County
Point of exchange A / ﬁr
twp, S, Rge E/W, B.M., Sec Sub Va |7/}
County
4
Total Q measured 7' Q é’ CFED Method of measurement Afy Na ‘67 A /Q 2 ff/ -

Total Q recommended ___ 2 "Z/b_Meter No 477'6 S0 Type F7 ﬂéé’ £y Condition A £l f o,
g 7 MeC RoMrTEL AT

Total V recommended ‘9 J/O‘C}ﬁfj//v ﬁ- Th = 12— 0/

Recommended Amendments:

P.D.
Place of Use
P Other 4] /: /] p—
None v i/j(.- /Z
SUREMENT CALCULATION-
{%ﬁgy'% UQAR J‘;/}p)nq = 24"= 903 z QubleF s
PO, Txmm Flow = $p5a¥pobr = 2= 7. Ak crs . Capee.bn

———

u:"ifdlff\x.;{l/ X1 98385= /358 3 srge ) F.0 X /b0 — ‘{_{?’5’7,1/’/@

£

;
-~ wia

SY TE D SCRIPT! "
P\DT )5 %N TR C’/ép 2Lplp Jkau&rﬁ—wﬂ SN BMT Qo4 11§
H,M,p-— Amtoaﬁ LVERTilinE o SO

SAL ANT 433
WTMDTDE '_-GE yidl C/ﬁﬁ’ /Dpllf' 6kb25 7M5§}A ﬂr é {45 ﬁw 7}1’&:6?, QO&Ap J'D C -/5/k ~ol~ 55y - §5~ ~H27 30
T No./ Johuston LT, «599§  Ne 2, NARRA [EpTiline M STV~

REMARKS:

]
e V_S‘f“’M /gécj/y w}'ﬁ» ¢ LBED 6’){ ﬂ’/ﬁ @J%M’
Thid _sviTem sfme:s Commioy RElif] & 7ATioN mﬂr %ﬂﬂ” S 7] 3
& W‘ R0 (b ternt Lo p= fqaa‘zé/éx/ma‘ﬂ 5r T
U S /z AR AT £ 1577
"’ & ot i i 7 7

157, zg W
Exuminer’/s Slganukre : g" e ’k Date / 2 - 77
Checked by , -*...- : ﬁ—) Jéﬁ"ﬁmf/ Date 7 "'7 '—J/ (4
Approved by 44 1e. Date :/LZ;,A; ~
Ao }Jzﬂaﬁf;‘ﬂf@' N WATEA LlContrr S [FONDD

< 7



WATER RIGHTS PROOF READING REPORT 10/05/82 PAGE

WRD417
WATER RIGHT NUMREKR 34=7109
OWNER LAST NAME = PERKES- FIRST NAML = MARSHALL TODD OR1G OWNER =
ADDRESS LINE § = RT, 1 BOX #4388 //{ ADDRESS LINE 2 =
ADDRESS LINE 3 = - - CITY = ARCO - STATE = 1D ZiP CUDE = 83213
SOURCE = GROUNDWATER TRIBUTARY OF = 4, 45
STAGE'-CEfﬁgiﬁb - STATUS = o PRIGKRITY = 01=06bwi977 COUNTY = BUTTE TUTAL DIV. RATE = 43200 =CFS
TOTAL DIV. VOLUME = §O0 .00 AFA THFR/AMEND = WATER DIST., = DLE/CAREY ACT = RIGHT BASIS =
X4Z - DIVERSION POINT = SENW 05 V4N 26E LUT - KEDIV « - - o 0,0 0,0 0,0 0,0 0.0 0,0 0,0 0,0 0,0 0,0 0.0
~+?ﬁg FROM = 04=0j TO = 11=01 USE = IKRIGATIUN USE DIV, RATE = 44§ 5:3200 CFS USE DIV, VOLUME = ¥&0 00 AFA
£ USE « IRRIGATION - ~ ~— — - - - - - PLACE OF USE = TWN 03N RNG 258 SEC 11 TRACT NESE LOT AC 40 TRACT NWSE LOT AC 40 -
TRACT SWSE LOT AC 40 TRACT SESE LOT AC 40
- DECREE NAME = e e DATE = TOTAL ACRES 160

REMARKS = See Lile for Zrcensi v CendiTIEn's |
- NON IRRIG USE = - - - e e e
OTHER RIGHTS FUR SAME USE =

PROUF DUE » 03=01=1982 PERMIT/DENLIED = 03=14=1977 - - : T HEARING = OLb NG, =
PRUUF MADE =~ P FLD EXAM = COND, OF APPRUVAL =01 1o 03A

DIVERSION MEANS = wELEL, PUMP3, CANAL & SPRINKLERSY

® &6 o o
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WATER RIGHT NUMBER
ACT
I0M

34-7109 WATER RIGHTS EDIT REPORT

04/18/79 i

'...

Owtit.R LAST NamE = PERFKES F1IRST NAME = MARSHALL TOnD

ADDKESS LINE 1 « RT, | BGX i113iB

T CITY = ARCO T 83213
SOURCE = GRUUNDWATER

STAGE = PERMIT

PRIDRITY = 01~06=-1977

COUNTY = BUTTE

_TOTAL DIV. RATE =

PAGE 48

5.3200CFS

DIVERSIUN PUINT = StAw 0% 08k 26K~ T
FROM = 04=01 TU = 11=vl USE = 1RKIGATI1UN
USE = LRRIGATIUN PLACE OQF USKE

USE DIV. RATE = 5.3200CFS
= TwN U3N RNG 25F SEC 11 TRACT NFSE

AC 40 TRACT NWSE

AC 40

PERMLITI/UENIED = (03=14=1%77
COnD, OF APPRVL = 0l

R . TRECT BW3E AC 40 TRATT SESE

PROOF DUE = 03-03-1982

22222222122

.

AT 20

3

" DIVERSIDN MEANS = WELL, PUMPS, CANAL & SPRINKLERS,
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3/79 . @ |
1DENT. No. 47107

IDAHO DEPARTMERNT OF WATER RESOURCES

WATER RIGHT
DATA ENTRY LOG

Initials Date Item

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed

Transfer Approved

=5 LI Keypunched by State Office

.-(,L", /5’,{/2-[ 52 /'c'r’/v’s 5 {;2’(7’:]"/72




. WATER RIGHT ANALYSIS FORM .
- DATA ENTRY -

Identification No. /] 3Y-~ 71@9
DTd No. New No.

Record

1. Original DWner:_MQ Ta—cQ& _/D.mﬂiu_/]

Present Owner:

2. Address: . | Raox 113 8
3. City: Mece state: T D zip: £3213
4, A, Source of Water: i?bﬁ

B. Tributary of:

5. A. Stage {(A,P,L,D,S,d): P
Status (D,L,R,C.A,I,F - leave blank if valid):
Priority Date: | 1417

Lo I s v

D. County: £3

E. Total Diversion Rate: S+ 3Q

F. Total Diversion Volume:

G. Transfer/Amendment (P,T of A or blank):

H. Water District:

I. DLE/Carey Act (D,C or blank):

J. Right Basis (for adjudication claims A,B,C only}:

Gov't
Tract Sec. Twp. Rge. Lot Rediv.

6. A. Point of Diversion SEA/L) S YA aee
&«

7. Period of Use, Use, Diversion Rate/Volume:

from &= | to [ for /7 purposes. Amount S.32

(cfs or Ae=Fi/yr)

from to for purposes. Amount
from to for purposes. Amount
from to for purposes. Amount
from to for purposes. Amount
from to for purposes. Amount

from to for purposes. Amount




8., Use Code: /9
_— RAN NE1 4 NW1a SW14 SEV,
ANGE SEC NEVa | NW14G | SW4 | SEVa | NEV| MWYa) SWIy | SEla | NEVa | NWy | SWy | SEVa | NEVS | NWT4 | SW1y | SEla ToTALS
3N [25E// Yo |Yo |Ho |40} [io
9, A. Decree Name:
B. Decree Date:
10. Remarks: A.
B.
C.
D.
E.
11. Other Uses {Non-irrigation explanatory information):
12. Other Rights for Same Use:
13. A. Proof Due Date: 3I~1- (982
B. Date Permit Approved or Denied: 3-14-1(q 77
C. Protested Date:
D. Hearing Date:
E. 01d Number:
F. Proof Made (P or blank):
G. Field Exam Made (P,R,F or blank}:
H. Conditions of Approval: _d |
14, Diversion Means (brief narrative): Lb)x/LQ) fli¢7ﬂ1ﬂAL.] (Laﬂyﬁg}<u et (T

T EA =T ‘



® o

ﬁmm State of Idaho

(j&?ﬁ; DEPARTMENT OF WATER RESOURCES

RO 4 STATE OFFICE, 373 W. Franklin Street, Boise, 1doho
JOHN V EVANS Mailing address
Govemor Stotehouse
Boise, Idohe 83720
€. STEPHEN ALLRED (208) 384-2215
Director

February 16, 1979

Marshal Todd Perkes
Route 1, Box 110
Arco, 1D 83213

Dear Mr. Perkes:
Re: Permit Nos. 34-7060, 34-7080 (part), 34-7136 and 34-7169

We acknowtedge receipt of the affidavit submitted as proof of beneficial
use for the above referenced permit.

Before a license can be issued, a field examination must be made by a
representative of this Department. We cannot tell just when this exam-
ination will be made, but our examiner will try to contact you at the
time he makes the examination so that you may show him the svstem,

If you have any questions regarding the field examination, please contact
our regional office in ldaho Falls.

Sincerely,

RITA FLECK
Water Rights



» ¢

Form 217a identification No.

8/78
STATE OF IDAHO N
DEPARTMENT OF WATER RESOURCES [D) [F 7. |

PROOF OF APPLICATION
OF WATER TO BENEFICIAL USE

epartment of Waler
1. a} Name of permit holder /}Zy,géﬁ, / ma/ ‘Q/‘/{’E_‘}
b) Post office address ¢ » )  rfns /47 /{’(‘62 ; jﬁZ{) F5243
2. Permit number 3./ 245 G
3. Date of priority that you are prepared to establish /275 Lok [ 77

_'_!I M
[ s

4_ a} Source from which water was appropriated ? Aol Spupee
b) Location of the point of diversion: < £ A LM,(/ Y%, Section £—

Township :f A/ , Range Zé ra Boise Meridian. Other points of diversion:

5. a) The amount of water and use to which the water has been applied:

Amount 5,37 for fﬂaﬁgéé.ﬁ purposes from 4‘@ [/ to A / incl.
{cfs &/or acre-feet per annum) month-day) {month-day)

Amount for purposes from to incl,
(cfs &/or acre-feet per annum) (month-day) (month-day)

Amount for purposes from to incl.
(cfs &/or acre-feet per annum} {month-day) {month-day)

b) Total amount appropriated cfs and/or acre-feet per annum.

¢) Describe how and by whom measurement of rate of flow or amount of storage was made and the
qualifications of the person making the measurement:
Ll Lt Ojja_a; bl b

6. |If the means of diversion and conveyance are owned by someone other than the permit holder:
a} Give the name or description of the canal, ditch or other works by which the water is conducted to the
place of use:

: r
/MZ {¢. T o fee T2 [lce J) 75 e

b) Describe the agreement of understanding by which you take water from the works: J ¢ lp7 Zé_cg,-g_,

aLCaxufz?-

7. a) Briefly describe the works for diverting and conveying the water to the place of use, (if from a
subterranean source, give the pump size, motor size, size of well casing, depth of well; if from surface
water, give brief description of diversion structure and/or canal or ditch):

f,’_%%z_u,_ﬂﬁ'a /Ars‘e_ /ﬂa‘@/i’] 20 woe/f 4, 2570 4 dpép

(i.e., installed measuring device, access port, other)

-l d Zg#}yy[or el

b} Describe the provision for making a measurement which you have at your point of diversion:s®

Exam typed < -



¢} Give well driller’s name and address and the date the well was completed: MJ/ { wetf

£20.50 'S A

8. If for other than irrigation, describe the beneficial use to which you have applied the water and the place of use:

9. Irrigation uses: describe the lands irrigated by giving the acreages irrigated within each 40 acre subdivision:

1 1, 1
| r |sec NE% MW Sw SE% TOTAL
NEY | NWLISWY { SEY NEWINWY ISWY | SEYM | NEX INWY ISWi | SEY INE% INW'A’: SW¥% | SE%
Ry AW golyolyolyo| /69

Tota] number of acres irrigated /6
10. Remarks: -ﬂ_@L iS5 174 A /c4 mﬂfffjﬁ‘/m/rﬂd_ o5 5 clerrt e O

The above information is a true statement of the extent to which the above numbered permit has been developed.

b2 Jg7s Mé//}m@w

(Date) (Signature)

State of £ de A@ )
) ss.
County of 3 « 1‘7/" )

T
On this /2 dayof .19 2 ?, personally appeared before me the

signer{s} of the above instrument, who duly acknowledged to me that he (she} (they) executed the same.

Conidsami 27 Cordoi_

Notary Public

Residing at Ayg_,_.Z“dc

My commission expires £ (0 7413" -

Bame Enpices ' 11175
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Departaent of Water Resources

RE: Application for Permitt
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March 21, 1977
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Department of \.zier n&esqﬂétes -

gy e ’Easgem District-Office-
i L

A

Enclosed is the sasement contract bétween mydelf wha - the '

owners. of the 1and wl'lerit 3

!,_‘
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o EASEMENT FOR IRRIGATION WATER

MAR 22 1917

T4
Depatmnt of s ResourHIS AGREEMENT, Made this /0~ day of January, 1977, by
Eastern District Office
P and between TIMBERLINE BEEF, INC., an Idaho Corporation with

(R N R

its principal office in Moore, Butte Cownty, Idsho, hereinafter
called "Grantor”", and MARSHAL TODD PERKES and NORMA 1.,

PERKES, his Wife, of Butte County, Idaho, hnreini!t.: called
"Water User';

WITNESSETH

For Value Received, Grantor hereby grants, bargains
sells and conveys to Water User, an Easement and Right-of-
Way, the description and uses of which are as follows:

An ecasement and right of way for the construction,
repair, reconstruction, maintenance and opexation
of a well, pump, motor amd associated acces
equipment 1nu:g. Southesast Quarter of th.\“::i;"‘t
Quarter (SEAKNWX), Section 5, Township 4 North,
Range 26 East of the Boise Meridian, which well-
site is located approximately 500 feet North of
the South bowmdary of said BEXNWX, and 300 feet
South of the Timberdome Canal Company Canal, the
Precise location of which well-site will be a!rncd
upon between the parties, prior to drilling o
the well; together with a right of ingress and
egress thereto for the above purposas.

An eassment and right of way for the construgtion
maintenance and operation of an approximate 300
foot long buried mainline from the above well,
northwesterly to the Timberdome Canal; thence along
the said canal to the North boundary line of the
Southwest Quarter (SWk), Section 5, Township 4
North, Range 26 East, Boise Meridian, for the purpose
of carrying 500 miner's inches of water.

It is understood and agreed that Water User shall be

responsible for, and obligated to pay all costs of construstion,
repair, reconstruction, maintenance and operation for the
said uses, and will indemnify and save harmless Grantor for
any loss or cost in connection therewith.

‘This Easement and Right-of-Way shall be Perpetual, and
shall inure to the benefit of and be deemed appurtenant to
the following lands of Water User:

TOWNSHIF 3 NORTH, RANGE 25 EAST, BOISE MERIDIAN:
2 0%, RANGE 25 EAST, BOISE MERIDIAN:

SECTION 11: The North Haelf (NkX) and the Southeast

Quarter (SEX). W
Page 1 - Easement 1i§§s§b




IN WITNESS WHEREOF, The parties have set their hands
this __ day of January, 1977.
"GRANTOR"
TIMBERLINE BEEF, IHC.. .

)

ATTRST:

Nouma. £ (Rt 1/277

L. Perkes -

STATE OF IDARO )
: 88,
County of Butte )
on th!.-sc_‘);*/dny of m 1977, before me, the
undersigned, a Notary Public in and for ssid State, per-
sonally appeared RODMEY A. PEARSON and ELIDA 8. Pxxﬁbl,

known to me to be the President and Secrstary, respectively,
of TIMBERLINE BERF, INC., the Corporation that exscuted the
instrument, or the persons who emecuted the instrument on
behalf of said Corporation, and acknowledged to me that the
said Corporation executed the same.

IN WITHNESS WHEREOF, I have hereunto set my hand and
affixed my official lui, the day and year in this certi-
ficate first above written.

(SEAL)

Reamn t Arco, ldaho.

STATE OF IDAHO )
1 88,
County of Butte )
4 Wy )97!-

On this o/  day of January, 1977, before me, the
undarsigned, & ary Public in and for sald State, per-
sonally appsared MARSHA TODD PERKES and NORMA L. ,
known to me to be the persons whose names are subscribed to
the within instrument, and acknowledged to me that they
sxecuted the same.

IN WITNESS WHERBOF, I have hersunto set my hand and
affixed my official seal, the day and year in this certi-
ficate first above written.

(o (oustia Yl S

Notary Publlc for ldaho,
Residing at Arco, Idaho

Page 2 - Easement
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March 21, 1977

Re: Permit No. 34-7169

Marghal Todd Perkes
Route #1, Box 113-A
Arco, ID 83213

Dear Mr. Perkes:

Enclosed is a copy of your approved Application for Permit No. 34-7169. We direct
your attention to the conditions of approval as listed on the fourth page.

Be sure to note that a special condition requiring you to install and mainyain a
measuring device at your point of diversion has been p]aced_upon your permit. We
are enclosing a letter describing different types of measuring devices accepted by
this office.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

Enclosure: Copy of permit



. CINTLOHIN

January 31, 1977

A

]

RE:J]App11cation for Permit No. 34-7167 HONE
" No. 34-7168 HONE

. (;3\ . " " No. 38-7169 HONE

|

'
[
'

Akéé Advertiser
Box !!c "

Artu‘ Idaho 83213
i i ]

Gertlemen:

Would vou please submit an affidavit of publication and certified bill in
connection with the above referenced applications. The legal notices were
to be published in your paper on January 13 and January 20, 1977.

Y&hf&%ooperation in this matter is greatly appreciated.
Ve%% truly yours,

- U
RONALD D, CARLSON

Supervisor,
Eastern Region

RDC:CW

cc:  IDWR - State Office



January 7, 1977

RE: Application for Permit No. 34-7169

Marshal Todd Perkes
Rt. #1, Box 113-B
Arco, Idaho 83213

Dear Mr. Perkes:

This Department is currently processing the above referenced application.
However, it is noted that the point of diversion location is owned by
someone other than yourself, Therefore, it will be necessary to have

a copy of the right-of-way easement allowing you access to drill on this
land.

If have any questions concerning this matter, please feel free to contact
this office.

Very truly yours,

LOY H. JOHNSON
Senfor Water Resource Agent

LHJ:cw



January 7, 1977

RE: Application for Permit No. 34-7167 HONE
No. 34-7168 HONE
No. 34-7169 PERKES

Arco Advertiser
BOX IICU
Arco, Idaho 83213

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your nowspaper. We have imserted the publica-
tion dates allowing time for you to submit us & galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any correcticons, we will
notify vou before the first publication. If you cannot publish the notice on the
proposed dates, please contact us jmmediately.

An affidavit of publication must be submitted to the Department aleng with the
publication bill.

Very truly yours,

RONALD D, CARLSON

Supervisor, Bill submitted «?27252'57;7 by éZzg

Eastern Region

RDC:CYH

Enc: Legal Motice (3)



PUBLIC NOTICE

NOTICE OF APPLICATION
FOR WATER PERMIT

Notice i8  hereby given that
Marshai Todd Perkes, Arco, Idaho,
has on 1-04-77 submitted Ap-
plication No 34-7149 for a permit to
appropriate 532 cubic feet per
second of water from & ground-
water source by means of weall and
pump within the SEVLNW14, Sec, 5,
T 4M, R 26E, B.M , Butte County.
The water will be diverted through
the Timberdome Canal and
rediverted at a point within the
SEWuWNEW, Sec, 11, T, 3N, R. 25E,
B M. to be used from Apr. 1 1o Nov.
1 for the wrrigation of 160 acres
within the SEl4, Sec. 11, T, 3N, R,
25E, B M,

if 1ssued, this permit will be
subtect to all prior water rights,
Proilests against the granting of the
permit must be filed with the |daho
Department of Water Resources,
1515 Lincoin Road, I|daho Falls,
idahe, 83401 on or before January
3, 917

R KEITHHIGGINSON
Director

Published In the Arco Advertiser,
Areo, Idaho on Januvary 13 and
January 20, 1977.




NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that Marshal Todd Perkes,

Arco, ldaho

1-06-77 submitted Application No. 34-7169

for a permit to appropriate 5.32 cubic feet per second é%*%ﬁ%%ﬁﬁ;&ﬁﬂx&ﬁﬁﬁﬁﬁx

of water from @ ground-water source

has on

within the SExNWY, Sec. 5, T. 4N, R. 26E, B.M., Butte County. The water

will be diverted through the Timberdome Canal and rediverted at a point within

the SEMlNE%, Sec. 11, T, 3N, R, 25E, B.M.;

to be used from Apr. 1 to MNov. 1

for the irrigation of 160 acres

vithin the  SE%s Sec. 11, T. 3N, R. 25E, B.M.

If issued, this permit will be subject to all prior water rights. Protests

against the granting of the permit must be filed with the Idaho Department of

Water Resources, 1515 Lincoln Road, Idaho Falls, Idaho, 83401 on or before
January 31, 1977

R. KEITH HIGGINSON

Director

Published in the Arco Advertiser, Arco, Idaho

on January 13 and January 20, 1977




DEPARTMENT OF WATER RESOURCES

- STAFF ANALYSIS -
Navsha | Todd #rks

Item Initial Date

Application No.

»  Source
~ Point of Diversion
County
Quantity of Water and Period of TUse
___t Description of Diverting Works
. Time required for B/U of water
~ Place of Use or Acres Irrigated

L Map
» Signature
-~ Fee
7 /67 es
(1) ‘77?7 In form to receipt ﬁﬁf
(2) “ = Send Copies to:

Idaho State Health Department
Idaho Fish and Game Department
Bureagu of Land Management
7 tked Cipy of A vesm en?
(3) H v Request Special Use Permit from U,S.F.S.
Request Easement from B.L.M,
Request Information from Applicant

(4) i ' In form for advertising 7 es

(5) b - Platted on Map Ne. LA 26 £,

(6) " s Located within Water District No.J& — gﬂ.s;;\ 3\
(7} o b Critical groundwater area: ves no

(8} s v Groundwater levels: ,/% néoy Dés wels

Declining, Stable, ‘/(E _#  Increasing

(comment) d?j_j %//:5 ,1//7‘14..5447%. /ﬂéa(ﬁ.é

I CrEast v sates fE el Bullefu %27
(9) — bl Other rights on the same place of use AJ &,

(10) - o Comments j/{':? kmum. G_mqé-advmwa-f?—yr’q Qﬁ

v iy SEofiea . S s- 4-u.u..¢

ﬁ i -+
(11) ‘éW) Affidavit of Publication ,rece:wed(date),ﬁ‘ Ezz Vs D d
(12) _KQ /“.?3'27 Final date for protests

‘ Protests received: ves R et
(13).- - L All requested information received from agencies or
applicant: vas o
(14) ' Action recommended:
£ Approve Deny
Y roposed Priority

Reason for Reduction

Measuring device required

See attached sheet for other conditions of
approval

No gpecial conditions for approval

(15) District By . o Date * ;#: {}ﬂ? ;
y 7



