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This is to certify thart:

—®

STATE OF IDAHO

DEPARTMENT OF WATER RESQURCES

TRANSFER OF WATER RIGHT

TRANSFER NO.

WATER RIGHT

MARK DE

CALVIN DE KRUYF

KRUYF

303 w 300 s
JEROME ID 83338

5597
NO(S). 36-02474B/36-10082B

has requested a change to the above captioned water right (s).

right (s)

This change in water

is authorized pursuant to the provisions of Section 42-222, Idaho Code,
provided the conditions listed kelow are met.

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
Right No. 36-02474B :
STOCKWATER 01/01 to 12/31 0.59 CFS
COMMERCIAL 01/01 to 12/31 0.59 CFS
Priority: 02/10/1961
Right No. 36-10082B
STOCKWATER 01/01 to 12/31 0.06 CFS
COMMERCIAL 01/01 to 12/31 0.06 CF8
Priority: 03/15/1976
TOTAL: 0.59 CFS

SOURCE

GROUNDWATER

LOCATION OF POINT(S) OF DIVERSICN:

PLACE _OQOF

USE:

TWN RGE_SEC

085S 16E

33

STOCKWATER

NESE

PLACE QOF USE: COMMERCIAL
TWN RGE SEC

085 16E
085 16E

33
27

28

33

SENW
SWSW
NESW
NWSE
NESE

ANNUAL
VOLUME

122.1 AF
122.1 AF

13.8 AF
13.8 AF

135.4% AF

NESE , Sec. 33, Township 085S, Range 16E
JEROME County

NWSE

NESW

SESW
SWSE
NWSE
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TRANSFER NO. 5597
WATER RIGHT NO(S). 36-02474B/36-10082B

PIGE  Z

CONDITIONS (OF APPROVAL AND REMAREKS
Rights 36-02474B and 36-10082B are subject to the conditions

of the Amended Preliminary Order dated 10-27-2000 which has
become final in the matter of Application for Transfer 5597.

o 112, Poadae 50

Chief, Water Allocation Bureau /
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR TRANSFER NO. 5597 IN THE )

NAME OF CALVIN DEKRUYF AND/OR ) AMENDED
MARK DEKRUYF ) PRELIMINARY ORDER
)

This matter came before the Idaho Department of Water Resources (the
“‘Department”) in the form of a protested application for transfer. On August 29. 2000,
the hearing officer for the Depariment conducted a hearing in the matter and on
October 12, 2000 issued a Prelirmninary Order approving the appiication. On October
26, 2000, Calvin Dekruyf and/or Mark Dekruyf (“applicant”) filed a Petition for
Reconsideration (“petition”) of th2 Preliminary Order. The hearing officer having
reviewed the petition enters the following Findings of Fact, Conclusions of Law and
Amended Preliminary Order:

FINDINGS OF FACT

1. On December 16, 1997, the Snake River Basin Adjudication (“SRBA”")
Court issued a partial decree for water right no. 36-02474 to Janss Farms as follows:

Source: Groundwater

Priority: Febriary 10, 1961

Rate of diversion: 2.7 cubic feet per second (“cfs”)

Point of diversion: NW1/4SE1/4 Section 28, T8S, R16E, B.M.

Use: Irrigation
Season of use: Irrigation season
Place of use: 187 acres within a 208 acre permissible place of use within

parts of Section 28, T8S, R16E, B.M., Jerome County
Conditions of approval

Use cf this right with right no. 36-10082 is limited to a total

comb ned diversion rate of 2.7 cfs and a total combined

annual diversion volume of 832 acre feet (“AF”)

(Note: The "1/4" designatians will be omitted from subsequent legal descriptions
in this order).

2. The Department hzs recommended SRBA claim No. 36-10082 to the
court as follows:

ORDER - Pg 1
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Source: Groundwater

Priority: March 15, 1976

Rate of diversion: 0.27 :fs

Point of diversion:. NWSE Section 28, T8S, R16E, B.M., Jerome County

Use: Irrigation
Season of use: April 1to October 31
Place of use: 21 acres within a permissible place of use of 208 acres

withir parts of Section 28, T8S, R16E, B.M.

Conditions of approval:
Use ¢f this right with right no. 36-02474 is limited to a total
combined diversion rate of 2.7 cfs, a total combined annuai
diversion volume of 832 AF, to a total annual consumptive
use vaiume of 624 AF and to the irrigation of a combined
total of 208 acres in a single irrigation season.

3. On September 3, 1999, the applicant filed Application fcr Transfer No.
5597 (“application”} with the Department proposing to change the point of diversion,
place of use, nature of use, and season of use of part of the water rights to stockwater
and commercial use in connecticn with a proposed dairy.

4, The application proposed to change 0.59 cfs and 135.9 AF of the rights to
year-round stockwater and commercial use to be diverted from two wells located in the
NESE Section 33, T8S, R16E, B M. , Jerome County for use at the proposed dairy in
the NESE Section 33, T8S, R16E, B.M. The application proposes 3,000 milking cows
and 1,000 non-milking cattle at the dairy site. Approximately 45.3 irrigated acres will be
dried up to provide water for the dairy.

5. The Department published notice of the application that was subsequently
protested by Lee Halper.

8. On August 29, 2000, the Department conducted a hearing in the matter.
The applicant was present and was represented by Robert E£. Williams. The protestant
was present and was represented by Richard A. Carlson.

7. Issues identified by the protestant are as follows:

a. The proposed changes wiil injure other water rights.

b. The proposed changes will constitute an enlargement in use of the
original right.

C. The proposed changes are not in the local public interest.

d. The proposed changes are not consistent with the conservation of water

resources within the state of Idaho.

8. Exhibits premarked, offered or accepted as a part of the record are as
follows:

ORDER -Pg 2 iz,-f;'f:‘_f-?r’ R RN



a. Applicant's Exhibit 1 - Vicinity map

b. Applicant's Exhibit 2 - Proposed site plan

C. Applicant's Exhibit 3 - Nutrient management plan

d. Applicant’s Exhibit 4 - Livestock Confinement Operations - Water
Requirements and Consumptive Use
Worksheet

e. Applicant's Exhibit 5 - Well Interference Analysis

f. Applicant’s Exhibit 6 - Analysis of Water Right Transfer to Dairy

g. Applicant's Exhibit 7 - Jerome County Livestock Confinement
Operation ("LCO") Permit Application with
attachments

h. Applicant's Exhibit 8 - Letter dated July 24, 2000 to Robert E.
Witliams from Paul M. Mulder

i Applicant’'s Exhibit 8 - Letter dated June 21, 2000 from J&E Farms by
Tim Thompson

J- Applicant’s Exhibit 10 - Letter dated June 21, 2000 from Bill Gulley

k. Applicant’s Exhibit 11 - Letter dated June 21, 2000 from Bob
Shillington

I Applicant’s Exhibit 12 - Jerome County LCO Ordinances

m. Applicant’s Exhibit 13 - Map

n. Protestant's Exhibit A - 4 E-mail letters

0. Protestant’s Exhibit B - NOT ADMITTED

p. Protestant’s Exhibit C-  NOT ADMITTED

q. Protestant’s Exhibil D - NOT ADMITTED

r. Protestant’s Exhibil E - NOT ADMITTED

S. Protestant’s Exhibil F - NOT ADMITTED

t. Protestant’s Exhitil G - NOT ADMITTED

u. Protestant’s Exhicd H DEQ report titled “Cumulative Impacts
Assessment, Thousand Springs Area of the
Eastern Snake River Plain, 1daho”

V. Protestant’s Exhibif | - Petition In Opposition

9. The applicant presently operates a dairy at the proposed new dairy site

with a total of about 1,400 milking and dry cows but wants to upgrade and enlarge the
dairy. The location of the dairy is about 3 miles south and 3 miles west of Jerome.

10.  The applicant proposes to construct the new dairy in the SE Section 33,
T8S, R16E, B.M. and to land apply liquid waste in parts of Sections 27 and 28, T8S,
R16E, B.M. The applicant propcses free stall housing and to flush the alley ways.

11.  Tremblay Consultirg of Jerome, Idaho has prepared a Nutrient

Management Plan for the propcsed dairy enlargement which plan has been approved
by the Idaho Department of Agriculture (See Applicant's Exhibit 3).

ORDER - Pg 3



12.  The Jerome County Planning and Zoning administrator has approved the
application for a Livestock Confinement Operation (“*LCO") at the proposed dairy site.
The protestant and other parties plan to appeai the proposed LCO permit to the Jerome
Planning and Zoning Commission. (See Applicant’s Exhibit 7).

13.  Annual expenses associated with the proposed dairy are estimated to be
in excess of $5 million generating about $33 million dollars of economic activity in the
area. (See Applicant's Exhibit 8).

14.  The applicant plans to construct a berm on the west end of the property to
contain any overland flow of water. Other operators have agreed to take solid waste
generated by the dairy. (See Applicant’s Exhibits 9, 10 and 11).

15.  The applicant proposes a “flush system” for cleaning solid waste from the
alley ways as opposed to mechanical “scraping” of the facilities. To control odors, the
applicant proposes to use an activated sludge system which has not generally been
used yet in the dairy industry in idaho. The applicant plans reuse of water in the new
dairy such as reusing cooling water for cow drinking water and using flushing water
more than once.

16.  The rate of diversicn, consumptive use and total volume of water diverted
under the application will not be larger after the transfer than before the transfer. (See
Applicant’'s Exhibit 6).

17.  The applicant proposes to cease using groundwater for irrigation on 45.3
acres located as follows:

Section 28, T8S, R16E, B.M.

NESE - 9.3 acres
SESE - 36.0 acres
TOTAL 45 .3 acres

18.  Using an average ennual pumping rate of 0.19 cfs, which is the
continuous diversion rate to provide the required annual volume of water, and a
pumping period of 80 days, the estimated drawdown in a well 100 feet distant from the
dairy wells is about 0.06 feet. Using a maximum pumping rate of 0.59 cfs for 12 days,
the estimated drawdown in a well 100 feet distant from the dairy wells is 0.17 feet.
(See Applicant's Exhibit 5).

18.  There are three Stztewide Program monitoring wells in the vicinity of the
Dekruyf dairy. One well is located about 2.5 miles northwest of the dairy wells and
shows nitrate concentrations as {ollows:

1991-16 mg/l
1995 -1.9
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1999 -1.89

The second well is located about 1.4 miles southwest of the dairy wells and shows
nitrate concentrations as follows:

1991 -0.78 mg/!
1995 - 1.30
1999 -1.09 |

The third well is located about 2.5 miles to the northeast of the dairy wells and shows
nitrate concentrations as follows:

1993-2.1 mg/l
1996 -2.2

1997 -2.19
1998 -2.19
1999 -2.22

20.  The protestant is concerned about the number of cows in the general
vicinity of the applicant's dairy and believes there is a potential for the dairy operation to
adversely affect water quality and air quality. The protestant believes the application is
not in the local public interest.

21.  The protestant did not show that the proposal of the applicant will injure
other water rights, will enlarge the use of water, is not in the local public interest or is
not consistent with the conservation of water resources within the state of Idaho.

CONCLUSIONS OF LAW
1. Section 42-222, Idaho Code, provides in pertinent part as follows:

The director of the department of water rescurces shall examine all
the evidence and available information and shall approve the change in
whole, or in part, or upon conditions, provided no other water rights are
injured thereby, the change does not constitute an enlargement in use of
the original right, and the change is consistent with the conservation of
water resources within the state of ldaho and is in the local public interest
as defined in section 42-203A(5), Idaho Code; ...

2. The applicant carries the burden of coming forward with evidence that the
proposed change will not injure other water right holders, that it will not constitute an
enlargement of the use and will be consistent with principles of conservation of the
water of the state of |daho.
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3. Both the applicant and the protestant have the responsibility of coming
forward with evidence regarding matters of public interest of which they are each most
cognizant.

Th + +h [ 1 1 1
4. The app icant has the ultimate burden of persuasion for all of the criteria

of Section 42-222, |da C de.
5. The proposed changes will not injure other water rights.

6. The proposed changes do not constitute an enlargement in use of the
original rights.

7. The nitrate concentration in the observation wells has not significantly
changed from 1991 through 199% and is substantially below the Maximum Contaminant
Level for public drinking water established at 10 mg/l by the U.S. Environmental
Protection Agency.

8. The proposed changes are in the local public interest.

8. The proposed changes are consistent with the conservation of water
resources within the state of |daho.

10.  The Department should approve the application with certain conditions.

ORDER

IT IS THEREFORE, hereby ORDERED that Application for transfer No. 5597 in
the name of Calvin or Mark DeKruyf is APPROVED subject to the following conditions:

1. The right holder shall design and construct the dairy facility in compliance
with the requirements of the Idaho Department of Agriculture. Prior to
construction of wells and diversion of water under this approval, the right
holder shall provide evidence acceptable to the Department that the right
holder has met the compliance requirements of the Idaho Department of
Agriculture, including the disposal of solid waste from the dairy.

2. Prior to diversion and use of water under this approval, the right holder
shall install and maintain a suitable measuring device on each diversion
as determined by the Department. The right holder shall measure and
shall annually report the amount of water diverted under this transfer to
the West Water Measurement District or to the Department.

3. The place of commercial use authorized by this transfer includes land
upon which wastewater may be applied for irrigation purposes to satisfy
water quality requirements. Water diverted under this approval shail not

PO

ORDER -Pg 6



® °

be used for irrigation or for flushing alleys and wasteways unless the
water is first beneficially used for other purposes in the dairy as authorized
by this transfer.

4. Forty five and three tenths (46.3) acres located in the NESE and SESE
Sectlon 28, T8S, R16E, B.M. are no Ionger authorized for irrigation under
Water Right Nos. 36-02474 and 36-10082.

5. The right holder shall comply with the drilling permit requirements of
Section 42-235. Idaho Code.

6. Prior to diversion and use of water under this approval, the dairy operation

shall comply with applicable county zoning ordinances.

7. Commercial use is for a dairy located in the SE Section 33, 785, R16E,
B.M.

8. Two (2) points of diversion are located within the NESE Section 33, T8S,
R16E, B.M.

. SRBA Claim No. 36-10082B is an eniargement of Right No. 36-02474B
pursuant to Section 42-1426, Idaho Cede, and is valid only to the extent
determined in the SRBA.

10.  The total instantaneous diversion of water from all points of diversion
under this transfer shall not exceed 0.59 cfs or a combined annual volume
of 1359 AF.

11.  The right holder shall accomplish the change authorized by this transfer
within one (1) year of the date of this approval.

12.  Failure of the right holder to comply with the conditions of this transfer is
cause for the Dwe%o rescind approval ofthe transfer.

Signed this A7 day of . 2000.

5%543

L. GLEN SAXTON
Hearing Officer
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this </~ day of October, 2000, the above and
foregoing document was served upon the following by pilacing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

Robert Williams Richard A. Carlson
Fredericksen, Williams & Meservy P.O. Box 21
P.O. Box 168 Filer, ldaho 83328

Jerome, ID 83338-0168

Deborah J. Gib&6n
Administrative Assistant
Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 5597 IN THE }
NAME OF CALVIN DEKRUYF AND/OR ) PRELIMINARY ORDER
MARK DEKRUYF }
)

This matter having come before the Idaho Department of Water Resources (the
“Department”) in the form of a protested application for transfer and the Department
having held a conference and a hearing in the matter, the hearing officer enters the
following Findings of Fact, Conclusions of Law and Preliminary Order:

FINDINGS OF FACT

1. On December 15, 1997, the Snake River Basin Adjudication (*SRBA”)
Court issued a partial decree for water right no. 36-02474 to Janss Farms as follows:

Source: Groundwater

Priority: February 10, 1961

Rate of diversion: 2.7 cubic feet per second (“cfs”)

Point of diversion: NWW1/4SE1/4 Section 28, T8S, R16E, B.M.

Use: Irrigation
Season of use: Irngation season
Place of use: 187 acres within a 208 acre permissible place of use within

parts of Section 28, T8S, R16E, B.M., Jerome County
Conditions of approval:

Use of this right with right no. 36-10082 is limited to a total

cambined diversion rate of 2.7 cfs and a total combined

annual diversion volume of 832 acre feet (“AF")

(Note: The "1/4" designations will be omitted from subsequent legal descriptions
in this order).

2. The Department has recommended SRBA claim No. 36-10082 to the
court as follows:

Source: Groundwater

Priority: Marcn 15, 1976

Rate of diversion: 027 cfs

Point of diversion: NWSE Section 28, T8S, R16E, B.M., Jerome County

LY
-‘/,-.r::u.!fﬂ! -
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Use: Irrigation
Season of use: April 1 to October 31
Place of use: 21 acres within a permissible place of use of 208 acres

within parts of Section 28, T8S, R16E, B.M.

Use of this right with right no. 36-02474 is limited to a total
combined diversion rate of 2.7 cfs, a total combined annual
diversion volume of 832 AF, to a total annual consumptive
use volume of 624 AF and to the irrigation of a combined
total of 208 acres in a single irrigation season.

3. On September 3, 1999, Calvin Dekruyf and/or Mark Dekruyf (“applicant”)
filed Application for Transfer No. 8597 (“application”) with the Department proposing to
change the point of diversion. place of use, nature of use, and season of use of part of
the water rights to stockwater and commercial use in connection with a proposed dairy.

4, The application proposed to change 0.59 cfs and 135.9 AF of the rights to
year-round stockwater and commercial use to be diverted from two wells located in the
NESE Section 33, T8S, R16E, B.M. , Jerome County for use at the proposed dairy in
the NESE Section 33, T8S, R16E, B.M. The application proposes 3,000 milking cows
and 1,000 non-milking cattle at the dairy site. Approximately 45.3 irrigated acres will be
dried up to provide water for the dairy.

3. The Department published notice of the application that was subsequently
protested by Lee Halper.

6. On August 29, 2000, the Department conducted a hearing in the matter.
The applicant was present and was represented by Robert E. Williams. The protestant
was present and was represented by Richard A. Carlson.

7. Issues identified by the protestant are as follows:

a. The proposed changes will injure other water rights.

b. The proposed changes will constitute an enlargement in use of the
original right.

C. The proposed changes are not in the local public interest.

d. The proposed changes are not consistent with the conservation of water

resources within the state of Idaho.

8. Exhibits premarked, offered or accepted as a part of the record are as
follows:
a. Applicant's Exhibit 1 - Vicinity map
b. Applicant’s Exhibit 2 - Proposed site plan
C. Applicant's Exhibit 3 - Nutrient management plan
N pI-7o
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d. Applicant's Exhibit 4 - Livestock Confinement Operations - Water
Requirements and Consumptive Use
Worksheet

e. Applicant's Exhibit 5 - Well Interference Analysis

f. Applicant’s Exhibit 5 - Analysis of Water Right Transfer toc Dairy

g. Applicant’s Exhibit 7 - Jerome County Livestock Confinement
Operation (“LCQO”) Permit Application with
attachments

h. Applicant’s Exhibit 3 - Letter dated July 24, 2000 to Robert E.
Wiiliams from Paul M. Mulder

1. Applicant's Exhibit 3 - Letter dated June 21, 2000 from J&E Farms by

Tim Thompson
Applicant's Exhibit 10 -  Letter dated June 21, 2000 from Bill Gulley

=

Applicant's Exhibit 11 - Letter dated June 21, 2000 from Bob

Shillington

l. Applicant’s Exhibit 12 - Jerome County LCO Ordinances

m. Applicant’s Exhibit 13 - Map

n. Protestant’'s Exhibit A - 4 E-mail letters

0. Protestant’s Exhibit B-  NOT ADMITTED

p. Protestant's Exhibit C-  NOT ADMITTED

q- Protestant's Exhibit D -  NOT ADMITTED

r. Protestant's Exhibit E-  NOT ADMITTED

S. Protestant’s Exhibit F - NOT ADMITTED

t. Protestant’s Exhibit G-  NOT ADMITTED

u. Protestant’s Exhibit H DEQ report titled “Cumulative Impacts
Assessment, Thousand Springs Area of the
Eastern Snake River Plain, Idaho”

V. Protestant’s Exhibit | - Petition In Opposition

9. The applicant presently operates a dairy at the proposed new dairy site

with a total of about 1,400 milking and dry cows but wants to upgrade and enlarge the
dairy. The location of the dairy is about 3 miles south and 3 miles west of Jerome.

10.  The applicant proposes to construct the new dairy in the SE Section 33,
T8S, R16E, B.M. and to land apcly liquid waste in parts of Sections 27 and 28, T8S,
R16E. B.M. The applicant proposes free stall housing and to flush the alley ways.

11.  Tremblay Consulting of Jerome, Idaho has prepared a Nutrient
Management Plan for the proposed dairy enlargement which plan has been approved
by the {daho Department of Agriculture (See Applicant’s Exhibit 3).

12.  The Jerome County Planning and Zoning administrator has approved the
application for a Livestock Confirement Operation (‘LCO”) at the proposed dairy site.
The protestant and other parties plan to appeal the proposed LCO permit to the Jerome
Planning and Zoning Commission. (See Applicant’s Exhibit 7).

-’\vfi-f’),;

?Cf
ORDER - Pg 3 , '

A e F e
R P RN



13.  Annual expenses associated with the proposed dairy are estimated to be
in excess of $5 million generating about $33 million dollars of economic activity in the
area. (See Applicant's Exhibit 8).

14, The applicant plans to construct a berm on the west end of the property to
contain any overland flow of water. Other operators have agreed to take solid waste
generated by the dairy. (See Applicant’'s Exhibits 9, 10 and 11).

15.  The applicant proposes a “flush system” for cleaning sclid waste from the
alley ways as opposed to mechanical “scraping” of the facilities. To control odors, the
applicant proposes to use an activated sludge system which has not generally been
used yet in the dairy industry in Idaho. The applicant plans reuse of water in the new
dairy such as reusing cooling weter for cow drinking water and using flushing water
more than once.

16.  The rate of diversion, consumptive use and total volume of water diverted
under the application will not be farger after the transfer than before the transfer. (See
Applicant’s Exhibit 6).

17.  The applicant proposes to cease using groundwater for irrigation on 45.3
acres located as follows:

Section 28, T8S, R16E, B.M.

NESE - 9 3 acres
SESE - 36.0 acres
TOTAL 45.3 acres

18.  Using an average annual pumping rate of 0.19 cfs, which is the
continuous diversion rate to provide the required annual volume of water, and a
pumping period of 80 days, the estimated drawdown in a well 100 feet distant from the
dairy wells is about 0.06 feet. Using a maximum pumping rate of 0.59 cfs for 12 days,
the estimated drawdown in a well 100 feet distant from the dairy wells is 0.17 feet.
(See Applicant's Exhibit 5).

19.  There are three Statewide Program monitoring wells in the vicinity of the
Dekruyf dairy. One well is located about 2.5 miles northwest of the dairy wells and
shows nitrate concentrations as follows:

1991-1.6 mg/l
1995 -1.9
1999 - 1.89

The second well is located about 1.4 miles southwest of the dairy wells and shows
nitrate concentrations as follows:

':":1"‘.’: [
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1991 -0.78 mg/
1995 -1.30
1999 -1.09 |

The third well is located about 2.€ miles to the nertheast of the dairy wells and shows

L] L] L] 11 . omia ll! L a m . s W
nitrate concentrations as follows.

1993-2.1 mgll
1996 -2.2
1997 -2.19
1998 -2.19
1999 -2.22

20.  The protestant is concerned about the number of cows in the general
vicinity of the applicant’'s dairy and believes there is a potential for the dairy operation to
adversely affect water quality and air quality. The protestant believes the application is
not in the local public interest.

21.  The protestant did not show that the proposal of the applicant will injure
other water rights, will enlarge the use of water, is not in the local public interest or is
not consistent with the conservation of water resources within the state of Idaho.

CONCLUSIONS OF LAW
1. Section 42-222, Idaho Code, provides in pertinent part as follows:

The director of the department of water resources shall examine all
the evidence and availablz information and shall approve the change in
whole, or in part, or upon conditions, provided nc other water rights are
injured thereby, the change does not constitute an enlargement in use of
the original right, and the zhange is consistent with the conservation of
water resources within the state of Idaho and is in the local public interest
as defined in section 42-203A(5), Idaho Code; ...

2. The applicant carries the burden of coming forward with evidence that the
proposed change will not injure other water right holders, that it will not constitute an
enlargement of the use and will be consistent with principles of conservation of the
water of the state of Idaho.

3. Both the applicant and the protestant have the responsibility of coming
forward with evidence regarding matters of public interest of which they are each most
cognizant.

4. The applicant has the ultimate burden of persuasion for all of the criteria
of Section 42-222, Idaho Code.

ORDER -Pg 5
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5.

6.

The proposed changes will not injure other water rights.

The proposed changes do not constitute an enlargement in use of the

original rights.

7.

The nitrate concentration in the observation wells has not significantly

changed from 1991 through 1993 and is substantially below the Maximum Contaminant
Level for public drinking water established at 10 mg/l by the U.S. Environmental
Protection Agency.

8.

9.

The proposed changes are in the local public interest.

The proposed changes are consistent with the conservation of water

resources within the state of Idaho.

10.

ORDER

The Department stould approve the application with certain conditions.

IT IS THEREFORE, hereby ORDERED that Application for transfer No. 5597 in
the name of Calvin or Mark DeKruyf is APPROVED subject to the following conditions:

1.

ORDER - Pg 6

The right holder shall design and construct the dairy facility in compliance
with the requirements of the idaho Department of Agriculture. Prior to
construction of wells and diversion of water under this approval, the right
holder shall provide: evidence acceptable to the Department that the right
holder has met the compliance requirements of the ldaho Department of
Agriculture, including the disposal of solid waste from the dairy.

Prior to diversion and use of water under this approval, the right holder
shall install and maintain a suitable measuring device on each diversion
as determined by the Department. The right holder shall measure and
shall annually report the amount of water diverted under this transfer to
the West Water Measurement District or to the Department.

The place of commercial use authorized by this transfer includes land
upon which wastewater may be applied for irrigation purposes to satisfy
water quality requiresments. Water diverted under this approval shall not
be used for irrigation or for flushing alleys and wasteways unless the
water is first beneficially used for other purposes in the dairy as authorized
by this transfer.

Forty five and three tenths (45.3) acres located in the NESE and SESE
Section 28, T8S, R16E, B.M. are no longer authorized for irrngation.

-
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5. The right holder shall comply with the drilling permit requirements of
Section 42-235, idaho Code.

6. Prior to diversion and use of water under this approval, the dairy operation

st a!l comnly with an

! comply with applicable county zoning ordinances.

7. Commercial use is “or a dairy located in the SE Section 33, T8S, R16E,
B.M.

8. Two (2) points of diversion are located within the NESE Section 33, T8S,
R16E, B.M.

9. SRBA Claim No. 36-10082B is an enlargement of Right No. 36-02474B
pursuant to Section 42-1426, |daho Code, and is valid only to the extent
determined in the SRBA.

10.  The total instantaneous diversion of water from all points of diversion
under this transfer shall not exceed 0.59 cfs or a combined annual volume
of 135.9 AF.

11.  The right holder shall accomplish the change authorized by this transfer
within one (1} year >f the date of this approval.

12.  Failure of the right holder to comply with the conditions of this transfer is
cause for the Direclor to rescind approval of the transfer.

Signed this LZ —’——day of , 2000.

ﬁ/m@@

L. GLEN SAXTON
Hearing Officer

ORDER - Pg 7
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CERTIFICATE OF SERVICE

1 ik T T N
| HEREBY CERTIFY that on the |¢’ day of [ , 2000, the above and
foregoing document was served upen the following by piacing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

Robert Williams

FREDERICKSEN, WILLIAMS & MESERVY
PO Box 168

Jerome, |ID 83338-0168

Richard A. Carlson

P.O. Box 21
Filer, ID 83328

L. Nalf

Lisa Hall

ORDER - Pg 8 T e
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aée / ' of \'3/ : . STATE OF IDAHO Transfer No. _.iS_];Z_
DEPAWYMENT OF WATER RESOURCE

APPLICATION FOR TRANSFER OF WATER RIGHT "&v='7%v
PART 1 SRR

Paamiage

of applicant (\.d}l_l.'n Dﬁ_l(l‘u\j_'_l; 9/_{_)!\ Mg,hé p“ué}‘.',{l{'}[‘
ost Office address 203 W 309 S; D’g.umej, Ip K-E&ét
. PURPOSE OF TRANSFER

1. 0O Change point of diversion B Add diversion point(s) B Change place of use
B Change nature of use & Change period of use B Other SDI.’* HQH'S
- ¥ J 1 » e
2_ Describe the reason for the proposed changes C uhvb\r“r 4 _M)V*tﬁm of Pig NEi J:mm iRp,adi0n Tq

_gfjgéuctﬁr 70ommz,rc.i” U3es Fob 4 new ’r]ﬁr)f o le JLUL; H’ on qmﬂ\J:,r Ipno’per‘p.

. DESCRIPTION OF RIGHT(S) OR POARTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount . Nature Period of Use
LD, {cls/ac-ft) of Use
cOMWR _2J0-J9¢/  0.59/133)  _Stechwiler [l 0 3/
: i CommerCigl ” to "
2¢-[00838 _3-5-/97€  0,0¢//3,3  Stochwifer . to "
- Commepcia/ ! to 2
2. Total amount of water being transferred _._Ol_gi__.__ cubic feet per second and/or _&QJ_ acre-feet per annum.
3. Source of water —MI&L_.__ tributary to
4. Point(s) of Diversion:
Lot | % "% % | Sec.| Twp. | Rge. County Local name for diversion
NEse 133195 [16E[Tepome Tyo wells

5. Lands irrigated or place of use: thJ ‘ff]"'” iom dPe

{ NE NW % SW ' SE *4
Twp.| Rge. \ Sec. NE v | NW ' | SW % | SEv% | NE%| NW "% SW 1 | SE% NE %] NW % | SW % | SE % |NE % | Nw v | Sw o | SE Totals
{s |16t ‘ 33 s,cl S
ir §5 [J6E 11 A EAENE
1 ¥ K e % % %
Mlommy = gl
‘ = IRLSE LW
L 4 Vi :“ﬁaa




- Page of 2 . . . TransterNo. .2 £ 7 7
PART 1

6. General information:

a. Description of giversion system TWO LUCATY \-UQ.”-S‘ 1’0 LG Jr;[le’if h\o‘h!lf‘s. purps

. pUns, 'p{Fe.“he-J‘ ‘]'o
qur}r bavn + @ sfock Trougr\\S (main wel] s ch’:u,]p well),

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or

contracts? \/ Yes No. If yes, provide a notarized statement from the hoider of the lien, deed of

trust, mortgage or contract agreeing to the proposed changes.

¢. Describe the affect on the land now irrigatec if the place of use is changed pursuant to this transfer:

LJLrJ 1 slefdle csw.:eco‘f
130 SL‘”‘GS oF NscC wﬁw- ﬂw’f tan Le mweJ +'u ﬂn’s nropr—rfv J:bom QTLW

5 o (P A [ 0 D.r&J J 1 s;‘?}. l,’g /F“““U)‘ irk,'jq']’:J
wilh cane] walep (52 4cv~u)% ¥ this thj will ] be dviad up.

d. Remarks:

We wan? to sepye 3000 clrﬁf}y cows + J000 J,;y adulfe in This zgc,-[;;g:z;f w/ll
:}'Eﬁ nohﬂ of oup ems?ﬂ'uq Jru‘%y 4 Aeifeb ojnardﬁ'oh, Au‘f w;l/ Acwe. q gipdwfe
_I_ H

)
Wdiep Sx.sﬂ?,m.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

And said application is hereby , subject to the following limitations and conditions:

Witness my hand this day of .19

NNy~
MICRO >, hre.

i STy



Page 3  of 5" TRANS NO. & § @ 7
PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Claim No. 36-02474

STAGE: DECREED

DIVERSION
BENEFICIAL USE PERIOD OF IISE RATE
IRRIGATION 04/01 to L04/31 2.70 CFs
SOURCE
GROUNLCWATER
Priority: 02/10/1961
LOCATION OF POINT(S) OF DIVERSION: SENWSE , Sec. 28, Township 088, Range 16E
JEROME County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
085 16E 28 NESW 33 SESW 39 NESE 21
NWSE 40 SWSE 39 SESE 36 208
Total number of acres irrigated: 208
CONDITIONS/REMARKS:
1. RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO
SECTION 42-1425, IDAHO CCDE.
2. USE OF THIS RIGHT IS COMBINED WITH WATER FROM
NORTH SIDE CANAL CO. L7TD.
3. USE OF THIS RIGHT WITH RIGHT NO. 36-10082 IS LIMITED TO A

TOTAL COMBINED DIVERSION RATE OF 2.70 CFS, A TOTAL COMBINED
ANNUAL DIVERSION VOLUME OF 832 AF
3. THIS RIGHT IS LIMITED TO THE IRRIGATION OF 187 ACRES WITHIN
THE PLACE OF JSE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.
USE OF THIS RIGHT WITH RIGHT NO. 36-10082 IS LIMITED TO THE
IRRIGATION OF A COMBINED TOTAL OF 208 ACRES IN A SINGLE
IRRIGATION SEASON.

4. RIGHT NO. 36-10082 1S AN EXPANSION OF THIS RIGHT PURSUANT TO
SECTION 42-~1426 IDAHO (ODE.
5. RIGHT NO. 36-10082 IS ALSO DIVERTED THROUGH POINT OF

DIVERSION DESCRIBED AECVE.



Page a4~ of %

10. To vour knowiedge, has any portion .tms water right uncergone a period of h’ur more consecutive years of non-use?

___NA___ It yes, describe

PART 2 Transter No. 2.5 2.7

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED 36-04 74

{If the entire right is ‘0 be changed by the applicant, omit part 8 and C.}

1. amount 0157 C‘FS tor IV‘V‘ tfl!u purposes from Li‘l to 1&"3'
(=fs/ac-it) i
amcunt !)l'] MFA far purposes from to
(cfsrac-ft)
amount far purposes from to
{ctsrac-1t)

2. Point(s) of Diversion: AS D&L?&CJ

Lot | % Y % | Sec. | Twp. | Rge. County Local name for diversion

3. Lands irnigated or place of use: PPH o'{: 1710'1} chy_t

NE . NW Y SW % SE "

NE v | Mw | swud sEw] NE | nwv ) Swwr| SEw {NEW| Nw | swu| SEw

Twp. | Rge. | Sec. Toials
} NE v | NW b | SW ' | SE %

%5 1]¢e1 38 93 361 45,3

| |

Total acres ng

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there 1s no change)

1.

—

amount Ql ” C‘Ff for J.[\y‘lrj purposes from L{ "/ to IO —3}
fs/ac-ft

LcmSOLajit ) S%S‘ Q AH) tor purposes from to

{cfs/ac-ft)
amount for purposes from to

{cfs/ac-ft)
2. Point(s) of Diversion: AS Dg(ruJ

Lot Y Ya Ya | Sec. | Twp. ! Rge. County Local name for diversion

1. Lands irrigated or place of use: PPU of

14¢.3 qC/yr

] NE Y NW SW s SE Vs
Twp. | Rge. | Sec. LT i T swo. [ SEw | NE i Nw | Swu | SE% [NEw | Nw v | SWu | SE w |NE % {NW w [sww | sE% Totals
35 | 1¢E | 29 * lasl | [39lnafmols9! | 163

v B




Claim No. 36-10082

STAGE: BENEFICIAL USE

BENEFICIAL USE PERIOD OF USE

IRRIGATION 04/01 to 1C/31
SOURCE
GROUNDWATER

Priority: 03/15/1976

LOCATION OF POINT(S) OF DIVERSICN:

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES
085 16E 28 NESW 33 SESW 39 NESE 21
NWSE 40 SWSE 3¢ SESE 36
Total number of acres irrigated:
CONDITIONS/REMARKS:
1. USE OF THIS RIGHT 1& COMBINED WITH WATER FROM

NCRTH SIDE CANAL CO. LTD.

2. THIS WATER RIGHT IS AN EXPANSION

IDAHO CODE 42-1416(2).

3. THIS RIGHT IS LIMITED O THE IRRIGATION OF 21 ACRES WITHIN THE

TRANS NO. 5“5re§;7

DIVERSION
RATE

SENWSE , Sec. 28, Township 08s,

0.27 CFs

JEROME County

PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.
4. RIGHT NO. 36-02474 IS ALSO DIVERTED THROUGH POINT OF

DIVERSION DESCRIBED ABOVE.

5. USE OF THIS RIGHT WITH RIGHT NO.
TOTAL COMBINED DIVERSION RATE OF 2.70 CFS, A TOTAL COMBINED
ANNUAL DIVERSION VOLUME OF B32 AF,
CONSUMPTIVE USE VOLUME OF 624 AF, AND TO THE IRRIGATION OF A
COMBINED TOTAL OF 208 ACRES IN A SINGLE IRRIGATION SEASON.

36-02474 IS LIMITED TC A

A TOTAL COMBINED ANNUAL

OF RIGHT 36-02474 PURSUANT TO

Range 16E

TOTAL

208
208



Page . {2 ot 2 PART 2 ~iranster No, — 2

10. To your xnowledge, has any pon:or’thns waler right undergone a period of fi!r more consecutive years of non-use?

—_ 0 It yes. describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED

) (it the entire right is to be changed by the applicant, omit part B ard C.}
1. amount ngé 53[5 tor Ihﬂfﬁ . purposes from L}" to [0 ~3/
|cfs/ac-it) i
amount Islg Aiﬁ— for
{cts/ac-t1)

amount for purposes from to
(cis/ac-it)

2. Paint(s) of Diversion: AS D&CV‘&QJ

Lot Y Y Ya | Sec. } Two. | Rae. County

purposes from to

Local name for diversion

3. Landsrrigated or place of use: PPu 0,[ L’" 4c/y,.

NE Y. NW Y, SW V. Y,
Twp. | Rge. | Sec. 2 SE 7
P NE v | Nw | swW o | SE | NE | nwou | swow| sew [NE W] Nww | sww | SE NE % |NW % | SW o | SE% Totals
s |J6E | a3 9.3 3| 45,3
|
* T
| l
Total acres qs- S’
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT {omit if there is no change)
1. amount 0,2} ¢fy for Tepis. purposes from H-] o__ 10-31
(cfs/ac-1t) GS g AEA J
amount »1b J tor purposes from to
|cfs/ac-ft)
amount for purposes from to
fets/ac-ft)
2. Point(s) of Diversion: AS DCC.V‘E.c.A
Lot | % % “ | Sec. | Twp. | Rge. County Local name for diversion
3. Lands rrrigated or place of use: PPH oF 16.4 45/)/,1
NE i NW Y SW Ya SE s
Twe. | Rge. | Sec. NE | NWwu | sw e SEw | NEw| N | swu | SEv [NEw| Nww | swu | SE% INEw |Nww | swu | SEw Totals
$5 | JeL | 33 33 39 }i1nl o | 39| 1¢3.1
dampr | | l
- |

1£2 7
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- T : ITANSTES NO. w2 = s 7

[ ] PART 3 @

New Nature of Use Amount Hours/days/year Period of Use
(cfs/ac-t)

_Lkwiiuﬁnm_._d__ WSI/I5T g5 peaded R I

B. CHANGES IN NATURE OF USE

2. Quantjty and quality of return flows and location of discharge:

WqTlek jm ] Le. mm eJ i !dm! qm mcL 45 nadeJ

3. Describe effects on other water uses resuiting from the proposed change:

_L_\J qum. ha £J;~[‘1rjl

| herepy assert that no one will be injured by such change and that the change does not constitute an entargement in use
of the original right. The information contained in this application is true to the best of my knowledge.

t understand that any willful misrepresentations made in this application may resuit in voiding its approval.

%/’/ﬁ/ —

(Slg e of Applicant)

Sunscrinea ana sworn tc before me this ‘? day of .19 ??

(6 Lot

{MNotary Pubtic)

My commission expires J0-35-3000

FOR DEPARTMENT USE ONLY

Transter contains ,__Z__. pages and — &= attachments

Received by _ pate _J-3-27 Protest filed by
B
Prelim. check by % Fee 00 Q a
Recelpted by ?d Date g9.2-7¢
Published in ,(_ ,ZZM""‘"‘ Copies of protest forwarded by
o2/ / &
Pub. dates 03 9 // e/ ¢ Hearing held by Date
7
Watermaster recommengation requested on '1\_-"//14 Recommended for O approval O denial
rec’c, by

Copy of transfer sent to lien hoider T



CALVIN DEKRUYF PROPERTY
E1/2SW 1/4, SE 1/4 SEC. 28 T. 8S R. 16E

Bl Untransferred L.and

Bl [and Being Dried Up N

Prepared By J E Stantoﬁ |
11-8-1999 P



EXISTING P/U - CALVIN DEKRUYF
SEC. 28 T. 8S R. 16E

- Irrigated Land

Acres: As Decreed .
(Per GIS) e

Prepared By J E Stanton =
11-8-1999 | '



PROPOSED CALVIN DEKRUYF DAIRY
N 1/2 SE 1/4 SEC. 33 T. 8S R. 16E

Bl Dairy Site
1 Barn
N
e Well
W E

Prepared By J E Stanton
11-8-1999

U1



DEKRUYF DAIRY & LAND-APPLICATION AREA

A7 v

Bl Dairy Site

1 Land Application Area N

Lempe

Prepared By J E Stanton
11-9-1999
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. District Court .

Snake River Basin Adjudication ,
PO Box 2707 /
Twin Falls, 1D 83303-2707

Important Information About Your Water Right
August 27, 2001

CALVIN DE KRUYF
ALICE RUTH DE KRUYF
303 W30S

JEROME, ID 83338

Dear Water Right Claimant(s):

The reverse side of this letter contains a copy of an Order Amending Irrigation Period of
Use Element in Partial Decre¢ and Incorporating into Partial Decree An Express Statment
Regarding General Provisions, Nunc Pro Tunc (hereinafter "Order”) for water right number
36-02474. According to Idaho Department of Water Resources (IDWR) records, you are the
current owner of this water right. If you are not the current owner, please contact IDWR
immediately at:
Idaho Department of Water Resources

1301 North Orchard
Boise, [D 83706
800-451-4129

The Purpose of the Order is to set forth beginning and ending dates for the irrigation
period of use for this water righ=. As stated in the face of the Order, this action was necessary
following the decision of the 1dzho Supreme Court in A&B Irrigation Dist. v. Idaho
Conservation League, 131 ldaho 411, 423, 958 P.2d 568, 580 (1998). This Order also
incorporates into the Partial Decree an express statement that the Partial Decree is subject to
such general provisions necessary for the definition or for the efficient administration of the
water right. This express statement is necesssary to comply with the requirements of Idaho Code
section 42-1412(6). This Order in combination with the Partial Decree that was issued for this
water right on January 15, 1993,  sets forth all of the elements of your water right. The
Snake River Basin Adjudication (SRBA) Court suggests that you keep this document in a safe
location together with a copy of the Partial Decreeto show evidence of the water right. The
original of this Order and the original of the Partial Decree for this water right are on file with
SRBA Court. If you do not have a copy of the original Partial Decree, one can be obtained by
contacting the SRBA Court at (208) 736-3011. Please note that the Order is entered Nunc Pro
Tunc, meaning that the Order will be treated as if it were issued the same date that the Partial
Decree was originally issued.

Sincerely,

Diana Delaney
Case Administrator

LR M
Lol fL.f‘-'!‘ii;_.



2001 Aug 27 PM 1:30
. . District Count-SRBA

Twin Falls, [duho
Filed: _drd
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ; Water Right  36-02474
Case No. 39576 ) ORDER AMENDING IRRIGATION PERIOD OF USE ELEMENT
: ) IN PARTIAL DECREE AND INCORPORATING INTO PARTIAL

DECREE AN EXPRESS STATEMENT REGARDING GENERAL
PROVISIONS, NUNC PRO TUNC

A Partial Decree was entered for the above-captioned irrigation water right on January 15,
1998. The period of use element was decreed as "irrigation season.” In A&B Irrigation Dist. v. Idaho
Conservation League, 131 Idaho 411, 423, 958 P.2d 568, 580 (1998), the Idaho Supreme Court
remanded with the directive to include specific dates for the period of use element. Following remand,
IDWR filed a Supplemental Director s Report, Reporting Area 3, IDWR Basin 36, Regarding Revision
of Period of use (For Irrigation Water Uses) and Conjunctive Management General Provisions, which
included an irrigation period of use recommendation for this water right. No objections were filed to
this recommendation and the time period for filing objections has now expired.

THEREFORE, IT IS ORDERED that the period of use for the irrigation eiement of the
above-captioned water right is hereby amended and decreed as:

PERIOD OF LSE: 03-15 11-13

IT IS FURTHER ORDERED that the Partial Decree for the above-captioned water right is
hereby amended and decreed to contain the following:

This partial decree is subject to such general provisions necessary for the definition of the rights or for the
efficient administration of the water rights as may be ultimately determined by the ¢ourt at a point in time no
later than the entry of a final unified decree. 1.C. section 42-1412(6).

This order is being entered nunc pro tunc as of the date the Partial Decree was issued and is not
intended to modify any subsequent administrative changes for the water right, if any, which occurred
following entry of the Partial Decree.

RULE 54(b) CERTIFICATE

With respect to the issues determinec by the above judgment or order, it is hereby CERTIFIED, in
accordance with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of
the entry of a final judgment and thar the court has and does hereby direct that the above judgment or order
shall be a final judgment upon which execution may issue and an appeal may be taken as provided by the
Idaho Appeilate Rules.

Dated August 27, 2001 -IZ = '
ROGER BURDICK

Prestding Judge

Snake River Basin Adjudicatioq nene




IN THE OISTRICY COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IUAHO, IN AND FOR THE COUNTY OF TWIN FALLS -

In Re SRBA PART[AL DEC-REE PURSUANT TO '

12 1015
I1.R.C.P. S4(b) FOR :

Case No. 39574

—r e e

HERME

v

Water Right 36-02474 ": KR ]
el el -
NAME & ADDRESS: JANSS FARMS
PO BOX 99
BL1SS 1D 83314
SOURCE: GROUMDWATER
CUANTITY: 2.7 , CFs
USE OF THIS RIGHT WITH RIGHT NO. 34-10082 1S LIMITED TO A
TOTAL COMBINED DIVERSION RATE OF 2.70 CF5, A TOTAL COMBINED
AMNUAL DIVERSION VWOLUNE OF 832 AF
PRIORITY DATE: 0271071961
POINT QF DIVERSION: TOBS R16E 528 SENWSE Within JEROME County
PURPOSE AND
PERIOOD OF USE: PURPOSE OF USE PERIDOD OF USE QUANTITY
[RRIGATION Irrigation Season 2.7 CFS
PLACE OF USE: IRRIGAT[ON Within JEROME County
TO8S R16E s28 NESW 33 SESW 39 RESE 21 NWSE 40
SWSE 3¢ SESE 36
208 ACRES TOTAL
THIS RIGHT IS LIMIVED TC THE IRRIGATION OF 187 ACRES WITHIN
THE PLAZE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.
USE OF THIS RIGHT MITH RIGHT RO. 35-10032 i5 LIMITED TO THE
IRRIGATION OF A COMBINED TOTAL OF 208 ACRES IN A SINGLE
IRRIGATION SEASON.
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
RIGHT NO. 36-10082 IS5 AN EXPANS|ON OF THIS RIGHT PURSUANT TO
SECTION 42-1426 1DAHO COOE.
RULE 54¢(b) CERTIFICATE
With respect to the issues determined by the sbove judgment or order, it i3 hereby CERTIFIED, in accordance
with Rule 54(b), 1.R.C.P., that the court has determined that there is no just reason for delay cf the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a fipal
judgment upon which execution may issue and wn appeal may be taken as pragjded by the tdaho Appellate Rules.
DANIEL . HURLBUTT, JR
PRESIDING JUDGE
Snake River Baein Adjudication
PART]AL DECREE PURSUANT TO [.R.C.F. 54(b) PAGE 1
Water Right 36-02674 DEC-16-1997
LA
-

i rL_f*‘.”,

-



THIS MATTER IS ON APPEAL WITH
THE DISTRICT COURT IN JEROME
COUNTY

PLEASE DIRECT ANY QUESTIONS
TO LEGAL

(THE ORIGINAL HEARING EXHIBITS HAVE BEEN
SUBMITTED TO THE DISTRICT COURT. COPIES
OF THE EXHIBITS ARE LOCATED WITH THE
LEGAL FILES UNITL THE CASE IS DECIDED)

~A180, See Beicks belaud

¥ - 28-2001 See Order om Judicied Revieo (Folder w2
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Mooty ab

AFR 102700
Richard A. Carlson e b e P A
ISB No 5971 CElaTmMetto T Flatliles
Post Office Box 21

Filer, ID 83328

Telephone and Facsimile (208 326-3686 JEROME COUNTY CLERK o
RECEIVED: _7/7/01 R a5,
Attorney for Petitioner (DATE)
BY:/ vy (e Foda ed
(DEPUTY CLERK) T

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL
DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF JEROME

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5567 IN THE
NAME OF CALVIN DeKRUYF,
AND/OR MARK DeKRUYF,

CASE NO. SPOT00-120

Applicants,
LEE HALPER.

Petitioner, PETITIONER’S BRIEF

Vs,

)
)
)
)
)
)
)
)
)
)
)
)
IDAHO DEPARTMENT OF WATER )
RESOURCES, CALVIN DeKRUYF )
and MARK DeKRUYF, )
)
)

Respondents.

COMES NOW Petitioner, Lee Halper, by and through his attorney,
Richard A. Carlson, and respectfisfly submits this Brief in support of his Petition for
Review of Administrative Agency Action by the Idaho Department of Water Resources
(IDWR).

PROCEDURAL HISTORY

On September 3, 999, Calvin DeKruyf and/or Mark DeKruyf (applicants)

PETITIONER'S BRIEF -1-



applied to [IDWR for Transter No 3397 requesting a change in the point of use, place of
ase. nature of use and season of use of part of Water Right No. 36-02474 and Snake
River Basin Adjudication Claim No 36-10082 to commercial and stock water use in
connection with a proposed dairy  The dairy site is in Jerome County, approximately 3
miles south and three miles west of the City of Jerome.

IDWR published notice of the application, which was protested by Mr.
Halper.

On August 29, 2000, IDWR conducted a hearing in the matter. The
hearing was presided over by Glen Saxton, a hearing officer appointed by the Director of
[DWR. At the hearing, sworn testimony was received and exhibits were admitted into
evidence. The Applicants were present, presented testimony and other evidence, and were
represented by Robert Williams. The Protestant presented testimony and evidence and
was represented by Richard Carlson. At the conclusion of the hearing, Mr. Saxton took
the matter under advisement pending a decision on the merits. On October 12, 2000, Mr.
Saxton issued a Preliminary Order approving the application. An Amended Preliminary
Order was issued on October 27, 2000, upon the Petition of the Applicants. The
Amended Order has become a Final Order and contains the Findings of Fact and
Conclusions of Law, which are the focus of the present appeal.

SUMMARY OF ISSUES

1. The Order appears to have misapplied the burden of persuasion in
the hearing concerning issues IDWR was required to consider.

2 [DWR’s Qtder allowing the transfer requested by the Applicants
was unlawful and contrary to Idaho Code 42-222 which requires IDWR to consider the

PETITIONER'S BRIEF -2-



following in a process consistent with the ldaho Admunistrative Procedure Act
A Whether or not the proposed changes will injure other water rights;

B. Whether the proposed constitutes an enlargement in use of the
onginal nghts,

C. Whether the proposed change is in the public interest;

D. Whether the proposed changes are consistent with the conservation
of warter resources within the State of Idaho.

It is clear from the record of the case that Petitioner’s objections to the
application were based on two potential problems. air quality and water quality impacts of
a large-scale dairy operation. Whle air quality issues fit squarely into the “public interest”
category, water quality issues could fit into the “injury”, “public interest”, or
“conservation” cétegories set forth above. There is no Finding in the Order that the
Applicants’ proposed dairy plan will eliminate potential odor problems. There is no
analysis of the evidence relating it to the four criteria above which IDWR had to consider.
The Finding concerning the water quality issues raised by the Protestant is inadequate.

[n the absence of cnitical Findings of Fact or to the extent that they fail to
include a concise and explicit statament of the underlying facts supporting the findings as
required by Idaho Code 67-3248(1)(a), the Order is contrary to law.

3. Petitioner further contends that the evidence in the record upon
which IDWR’s approval of the transfer was based does not meet the “substantial
evidence” test in [daho Code 67-3279(3)(d) which requires substantial evidence
supporting each of the Findings of Fact and Conclusions of Law made with respect to the
criteria listed above.

4 The result:ng Order and approval were in violation of statutory
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provisions relating to the discharge of pollutants into the groundwater below the proposed

place of use.

BURDEN OF PERSUASION

fn its Conclusions of Law Nos. 2-4, the Order correctly stated the
applicable rules concerning the burdens of proof and persuasion. However, Finding of
Fact No 21 appears to have shifted these burdens to the Protestant: “The Protestant did
not show that the proposal of the applicant will imjure other water rights, will enlarge the
use of water, 1s not in the public interest, or is not consistent with the conservation of

water resources within the State of Idaho.” This Finding is at odds with the holding in

Shokal v. Dunn, 109 Idaho 33G {1985) which places the burden of persuasion on all

relevant issues on the applicant

ABSENT, INADEQUATE FINDINGS OF FACT

The 1daho Administrative Procedure Act (APA) requires a written order
including: “a reasoned statement in support of the decision. Findings of fact, if set forth
in statutory language, shall be accompanied by a concise and explicit statement of the
underlying facts of record suppo-ting the findings.” Idaho Code 67-5248(1)(a). There is
no analysis of the evidence articulating which evidence was considered and weighed with
respect to the criteria in Idaho Code 42-222.

There 1s no finding in the Order to the effect that Applicants’ proposed
multi-thousand cow dairy will not cause significant odor problems. In the area
immediately surrourding the proposed dairy there are already approximately ten thousand

dairy cows that are causing severe odor problems. (Tr. pp.116, 122-125). Odor

constitutes an “air pollutant’” under Idaho’s admunistrative code. IDAPA 58.01.01.066.04
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“Alr pollution” is defired. in part, as the presence in the outdoor atmosphere of any air
pollutant or combination thereof in such quantity of such nature and duration and under
such conditions as would interfere unreasonably with the enjoyment of life or property.
[DAPA 58.01.01.006.05 (emphasis supplied)  Polluting the air is unlawful: “No person
shall allow, suffer, cause or permut the emission of odorous gases, liquids or solids into the
atmosphere in such quantities as to cause air pollution”. IDAPA 58.01.01.776.01. These
rules are consistent with Idaho’s statutory prohibitions of air and water pollution. See
Idaho Code 39-103 et seq.

In the context of the consideration of requests for new appropriations of
water, IDWR must consider the application’s compliance with applicable air and water
standards as part of the “public interest” criteria. IDAPA 37.03.08.045.01(e)(i11)
(emphasis supplied).

The lack of a finding and a supporting reasoned analysis of the facts
supporting the finding that Applicants’ proposed dairy will comply with Idaho’s air
pollution regulatory scheme makes the Order defective. The Idaho Supreme Court,
reviewing a medical license revocation proceeding conducted by the Idaho State Board of
Medicine, emphasized the need for detailed findings: “Accordingly, we determine that it is
consistent with the Board’s statutory obligation to render a reasoned decision to require
the Board to identify facts, as well as inferences drawn from the facts upon the application
of its expertise and judgment, which underlie its decision. Such an explanation is essential
to meaningful judicial review, and it is a logical adjunct to the agency’s statutory duty to

supplement its decisions with findings of facts and conclusions of law.” Woodfield v.

Board of Professional Discipline, 127 Idaho 738, 747 (Ct. App. 1995).
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While the Order contains a finding concerning nitrate levels in a few of the
wells near the Applicants’ proposed wells (Finding of Fact No. 19), and contains what
purports to be a Conclusion of Law (No. 7) concerning the water quality issues raised by
the Petitioner, both are inadequate for reasons stated above with respect to the air quality
issues. It is not even clear from -he record where the agency obtained the facts appearing
in Finding of Fact No. 19. The “Facts” found are not in the evidentiary record. Without
any explanation or analysis whatsoever, the Order fails to address the evidence of water
quality impairment in the area where Applicants propose to site their dairy contained in

Cumulative Impacts Assessment, Thousand Springs Area of the Eastern Snake River

Plain, Idaho prepared by the Idaho Department of Environmental Quality in July, 2000:

1. An analysis of long term ground water nitrate+nitrite data from a
well southwest of Jerome showed a statistically significant upward trend in the
nitrate+nitrite concentration from 5.64 mg/l in 1990 to 9.22 mg/l in 2000 and that neither
commercial nitrogen fertilizer, precipitation, nor the effluent from the septic tank
associated with this well is the likely source of elevated nitrogen in the well. (Protestant’s
Exhibit H, pp.2, 24-26). This well is in the same general area as Applicants’ dairy site and
is within the 0-3 year time of travel zone to the Crystal Springs/Niagara Springs complex
flowing into the Snake River. (Id. at 27, Figs. 4-15).

2. A statistical analysis of nitrate+nitrite data from five springs down
gradient from the dairy site (Box Canyon, Crystal Springs #1 and #2, Clear Springs, and
Niagara Springs) showed statistically significant increases of nitrate+nitrite concentrations
from 1991, or 1994 to 1999. (Id p.2).

3. The Idaho Ground Water Quality Rule (IDAPA 58 01.11)
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established Maximum Contaminant Levels (MCL) of 10 mg/1 for nitrate+nitrite. (Id. p.3).
At least two of springs studied, Clear Springs and Crystal Springs #2, could reach a level
of 5 mg/l, the so-called “action level”, within four or five years. (Id. p.27).

4, Most of the studies done have concluded that the nitrate+nitrite is
elevated in the groundwater of Jerome County. (Id. p.23).

5. The best estimates available show that dairy and beef facilities
constitute approximately 40 percent of the nitrogen loads in the area. (Id. p.21).

It is true that IDWR has the power to weigh the evidence before it and
apply its expertise in the process of sifting contradictory facts and evidence. However, the
agency must provide a reasoned analysis articulating why it finds a particular fact and
dis;credits evidence that would contraindicate the finding. Vernon v. Omark Industnes,

113 Idaho 358 (1987); Department of Health and Welfare v. Sandoval, 113 Idaho 186

(1987).

Based on the lack of analysis in the Order, it is impossible to determine
whether the agency even considered conflicting evidence in the record on the focal issues
of air and water quality. If the agency applied its expertise and exercised its discretion to
reject some evidence in favor of other evidence, it still owes the parties a reasoned analysis
of how and why it did so. See, €.g. Michael Gilmore and Dale Goble, The Idaho
Administrative Procedure Act: 4 Primer for the Practitioner, 30 Idaho Law Review 2,
pp.362-366 (1993-94).

LACK QF SUBSTANTIAL EVIDENCE

Idaho Code 42-203 A(5) defines “local public interest” as “the affairs of the

people in the area directly affected by the proposed use”. IDWR must exercise its sound

3 .
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discretion to determine the particular elements of the public interest that might be affected

by the proposed use. Shokal v _Dunn, 109 [daho 330 (1985). As discussed above, the

agency failed to identify which issues in the hearing were considered as bearing on the
public interest and merely stated, without any particular findings, discussion or analysis,
that the proposed changes were in the public interest. (Conclusion of Law No. 8). This is
an abuse of discretion and sufficient reason to reverse the agency’s decision.

However, for purposes of argument, Petitioner contends that Finding of
Fact No. 15, if it could be interpreted as a finding that odor problems related to the dairy
would be eliminated, is not supported by substantial evidence.

Evidence in the record concerning the potential for severe odors from the
proposed dairy came from several sources. Mark DeKruyf, one of the Applicants,
testified that he was aware of the potential for odor problems, was working with a
consultant to deal with the problem, and intended to use “best management practices” to
reduce or try to eliminate them. (Tr. p.21). However, on cross examination he admitted
that dairies in the Magic Valley using the “flush system” to manage waste “at times have
pretty severe odor problems” (Tr p.23) and was not able to name any dairies in the area
using the flush system which didr’t have at least some severe odor problems. (Tr. pp.23-
26).

James Etherington, Applicants’ wastewater and odor management
consultant, also provided testimoay about his “plan” to deal with odor problems. (Tr.
pp.38-45). While he stated that his activated sludge system would reduce the odors from
the facility substantially, he admitied that there was not a system operating in the region
“even close” to what he would be using, but that his proposed system was a carbon copy
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of a system that worked in Florida. (Tr. pp 40-41) The system just became available in
this area within the last few months and is untested on dairtes in [daho. (Tr p 42). He
testified that without the system he was trying to sell to the Applicants there was a
likelihood of regular and severe ador problems associated with the flush system. (Tr.
p-43).

Considering Mr. Halper’s testimony that there are already approximately
ten thousand cows in the area immediately surrounding the Applicants’ site which are the
source of severe odor problems (Tr. pp.166, 122-125), evidence of the Applicants’ good
intentions to manage this problem and an experimental, untested design isn't substantial
evidence that supports any kind of finding favorable to the Applicants on this issue.

VIOLATION OF STATUTORY PROVISIONS |

IDWR’s approval of the transfer in this case is beyond its statutory
authority to the extent that the approval will allow the introduction of pollutants into the
Eastern Snake River Plain Aquifer which has a direct hydrological connection to the
Snake River, a water of the United States protected by the Clean Water Act. See 33
U.S.C. 1251 et seq. Concentrated animal feeding operations such as Applicants’ proposed
dairy are considered point sources under the NATIONAL POLLUTION DISCHARGE
ELIMINATION SYSTEM (NPDES) program. See 33 U.S.C. 1362. A point source may
not discharge pollutants into waters of the United States without an NPDES permut and
may do so only according to the terms of the permit. There is no evidence in the record
that Applicants have such a permit.

There should be no doubt that the site of Applicants’ proposed place of use
is located directly above the Eastern Snake River Plain Aquifer, a body of groundwater,
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which has a direct hydrological connection to the Snake River (Protestant’s Exhibit *H’).
The site is within the 0-3 year time-of-travel zone to the Crystal Springs/Niagara Springs
complex. (Id. at 27, Figs. 4-15)

Dr. Charles Brockway, the Applicants’ expert hydrologist and author of
Applicants’ Exhibit No. 6, admitted that of the 651-acre feet applied to the Applicants’
crop ground for irrigation purposes, 72-acre feet would return to the aquifer. (Tr. p.85,
Applicants” Ex. 6). This irrigation water is water that has been mixed with lagoon water.
(Applicants’ Ex. 4). Approximately 52-acre feet of this lagoon water will be made
available for irrigation purposes. (Applicants’ Ex. 4, p.5). Dr. Brockway expected the
percolation of the returning irrigation water to occur “probably certainly within ten years”
and seemed to leave open the possibility that it might take only five years to lee;ch in to the
aquifer. (Tr. p.87). He acknowledged that there could be leaching of nutrients into the
aquifer and went so far as to admit there will be leaching of nutrients which he attributed,
without explanation, to commercial fertilizers. (Tr. pp.88-90).

While the Applicants” Nutrient Management Plan assumes there will be no
percolation of irrigation water into aquifer, Mr. Tremblay, the Plan’s author, admitted
there would be some percolation without quantifying the amount. (Tr. p.57). The Plan
itself does not monitor percolation of excess water. (/d.). The Plan does not even
monitor the nutrient content of the soil below the two-foot level. (Tr. pp.55-56).
Percolating irrigation water is likely to carry nitrogen with it. (Tr. p.63-64).

A majority of courts faced with the question have held that the Clean
Water Act, which does not directly answer the question itself, does apply to discharges to

surface water by way of hydrologic groundwater connections. See e.g., Williams Pipeline
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Co. v. Bayer Corp,, 964 F Supp 1300 (S.D lowa 1997); Quivera Mining Co. v United

States E P.A., 765 F.2d 126 (10th Cir. 1685) cert. denied, 474 U.S. 1055 (1986). The

Federal District Court for the District of Idaho decided otherwise in United States v.

ConAgra, Inc., Case No. CV 96-0134 (D. Idaho 1997). However, the Condgra. Inc. case
was decided in part on the lack of a consistent EPA interpretation of its own rules
extending its regulatory jurisdiction over discharges to surface waters of the United States
via hydrologically connected groundwater. The court noted that in the absence of such a
formal interpretation, the court would give no deference to the agency’s interpretation.

Id. at p.9. The EPA has now promulgated proposed revisions to its rules asserting
jurisdiction over operations, confined animal feeding operations in particular, which have
the potential to discharge pollutanis to waters of the United States via direct hydrological
connections. 66 Federal Register 2960, 3136. Furthermore, when it issued the general
NPDES permit for confined animal feeding operations in Idaho, the EPA asserted its
regulatory authority over surface waters contaminated via a groundwater connection. /d.
at 3016, quoting previous publicat.on at 62 F R. 20177, 20178 (April 25, 1997). Without
a ruling on this issue yet from the Ninth Circuit, there is at least reason to believe that the
District Court for the District of Idaho will join the majornity if presented with the question
again.

CONCLUSION

Petitioner’s protest of the Transfer resulted in an Order allowing the
Transfer that fails to meet basic requirements of the law. The burden of persuasion has
been misplaced. The Order contains Findings of Fact and Conclusions of Law but no

meaningful analysis of the connection between the two. It contains no explanation of why
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the agency gave weight to some evidence and rejected other evidence.

To the extent that Petitioner can guess at the meaning of some of the
Findings, they appear not to be supported by substantial evidence.

To the extent that Agency has failed to consider or ignore clear evidence
that the Transfer is inconsistent with federal statutes regulating water quality, the Agency
has acted beyond its own statutory authority.

For these reasons Petitioner respectfully requests that this court enter an
order reversing the decision and Order of the Agency and such other relief the court
deems appropriate.

Dated this_9 " day of April, 2001,

G~

Richard A. Carlson, Attorney for
Protestant

CERTIFICATE OF SERVICE

e

The undersigned hereby certifies that on the 4 day of April, 2001, he
caused a true and correct copy of the foregoing PETITIONER’S BRIEF to be served on
the following persons by U.S. Mail, postage prepaid:

Phillip Rassier

Deputy Attorney General
Department of Water Resources
Post Office Box 82720

Boise, ID 83720-0098

PETITIONER 'S BRIEF -12-



Robert Williams

FREDRICKSEN, WILLIAMS & MESERVY
Post Office Box 158

Jerome, ID 83338-0168

RP s~

Richard A. Carlson, Attorney for
Protestant
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STATE OF IDAHO, IN AND FOR THE COUNT®
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IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 5597 IN THE ) Case No. SP OT 00 0012¢
NAME OF Calvin and/or Mark DeKruyf, )
) NOTICE OF HEARING
Applicants, )
)
)
LEE HALPER, )
) RE
Petitioner, ) CEl VE D
) OE
w ) C 2282000
) Uapanment of Water Resouregg
IDAHO DEPARTMENT OF WATER )
RESOURCES and CALVIN and MARK )
DeKRUYF, )
)
Respondents. )
)

NOTICE IS HEREBY GIVEN that the above-entitled matter will be brought before the
Court on the 22™ day of January, 2001, at 1:30 o’clock p.m., at the Jerome County Courthouse,
District Courtroom, Jerome, Idaho regarding this Court’s intended transfer of this matter to the
Snake River Basin Adjudication after Sagewillow. The parties/counsel are to appear and show
cause, if any they have, why this matter should not be transferred.

DATED This May of December, 2000.

CHERYL M. WATTS
Clark of the District Court ' S

BY :
icheli¢ K. Emerson, Deputy Clerk
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CERTIFICATE OF MAILING

1, the undersigned, hereby certify that on the Z’/ﬂ day of December, 2000, a true and

Honorable Alan Lance
Idaho Attorney General
Statehouse, Room 210
P. O. Box 83720
Boise, ID 83720-0010

Robert E. Williams
Attorney at Law

P.O. Box 168

Jerome, ID 83338-0168

Richard A. Carlson
P. 0. Box 21
Filer, ID 83328

NOTICE OF HEARING

2

correct copy of the foregoing Notice of Hearing was mailed, postage paid, to the following
persons:

Kar] Dreher, Director

Idaho Department of Water Resources
1301 North Orchard Street

Boise, Id 8§3720-0098

Calvin or Mark DeKruyf
303 West 300 South
Jerome, ID 83338

. Emerson, Ijeputy Clerk
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OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

IN THE DISTRICT COURT OF THE FIFTH JUD

IDAHO DEPARTMENT OF WATER
RESOURCES, and CALVIN and MARK
DeKRUYF

Respondents.

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 5597 IN THE NAME )
OF CALVIN AND/OR MARK DeKRUYF ) Case No. SPOT00-120
)
)
LEE HALPER ) ORDER GOVERNING
) JUDICIAL REVIEW
Petitioner, )
)
VS. )
)
)
)
)
)
)

Appellant Lee Halper havinz filed with the district court on November 22, 2000, a
Petition for Judicial Review appealinz a final decision of the Director of the Idaho Department of
Water Resources, pursuant to Idaho Code § 42-1701A and Chapter 52, Title 67, Idaho Code,

IT IS HEREBY ORDERED:

l. That the review of this case on appeal will be confined to the record as provided
in LR.C.P. 84(u) and 1.C. § 67-5277, supplemented by any additional evidence taken pursuant to
I.C. §67-5276:

2. That a transcript of the proceedings before the agency will be required and shall

be prepared as provided in LR.C.P. 84(k):
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3. That the agency shall cause the agency record to be prepared in accordance with
Rule 84(n) and filed with the district court within seven (7) days of the settiement of the
transcript;

4, That pursuant to [.LR.C.P. 84(v) and I.A.R. 34, the brief of the appellant shalil
be filed within 35 days of the date of notice that the agency record has been filed with the
district court; respondent’s brief shall be filed within 28 days after filing of appellant's brief;
any reply brief shall be filed within 21 days after filing of the respondent’s brief; and

5. That after all briefs are filed, any party may notice the matter for oral argument

pursuant to LR.C.P. 84(w), or the court may set the matter for argument.

DATED this day of December, 2000.

'ATHAN HIGER / N S
District Judge
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CERTIFICATE OF SERVICE

I'HEREBY CERTIFY that I am a duly licensed attorney in the state of Idaho, employed by
the Attorney General of the state of Idaho and residing in Boise, Idaho; and that I served a true
and correct copy of the following described document on the persons listed below by malhng n
the United States mail, first class, with the correct postage affixed thereto on this 5 7% day of
December, 2000.

Document Served: (Proposed) ORDER GOVERNING JUDICIAL REVIEW
Persons Served: Richard A. Carlsen

Attorney at Law

P.O. Box 21

Filer, ID 83328

Robert Williams

Fredrickser, Williams & Meservy
P.O. Box 158

Jerome, ID 83338-0168

/) Soasgen,

HILLIP J. RARSIER

; £
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CERTIFICATE OF MAILING

~

[, the undersigned, hereby certify that on the 7 day of December, 2000, a true and
correct copy of the Order Governing .'udicial Review in Jerome County Case No. SP OT 00-
00120 was mailed, postage paid, by L".S. Mail.

[daho Department of Water Resources Robert E. Williams
P. O. Box 83720 Attorney at Law
Boise, ID 83720-0098 P. 0. Box 168

Jerome, ID 83338
Richard A. Carlson Phillip J. Rassier
Attorney at Law Deputy Attorney General
P. 0. Box 21 P. O. Box 83720
Filer, ID 83328 Boise, 1D 83720-0098

. Emerson, Deputy

i
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OEC 1 2 2000 0157257 COURT

B 1S
Department of Water Resourcas H_F e ?-,23

UEc [ Iuﬂ PH'BB

ALAN G. LANCE oy,

Attorney General '
ov 2 &CZ,_.

CLIVE J. STRONG
Chief, Naniral Resources Division

PHILLIP J. RASSIER, ISBA 1750
Deputy Attomey General

P.O. Box 83720

Boise, Idaho 83720-0098
Telephone: (208) 327-7920

Fax: (208) 327-7866

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

IN THE MATTER OF APPLICATION

"FOR TRANSFER NO. 5597 IN THE NAME
OF CALVIN AND/OR MARK DeKRUYF Case No. SPOT00-120
Fee Category: Exempt
LEE HALPER
Petitioner,

NOTICE OF APPEARANCE
Vs.

IDAHO DEPARTMENT OF WATER

RESOURCES, and CALVIN and MARK
DeKRUYF,

Respondents.

I o T i T T o

TO: CLERK OF THE ABOVE-ENTITLED COURT AND TO ALL COUNSEL OF
RECORD:

NOTICE OF APPEARANCE, Page ! MICRC,



YOU ARE HEREBY NOTIFIED THAT Phiilip J. Rassier, Deputy Attorney General, idaho
Department of Water Resources, hereby enters an appearance as attorney of record for and on behalf
of the Idaho Department of Water Resources, respondent in the above-referenced action.

DATED this 3% day of December, 2000.

ALAN G. LANCE
Attorney General

@»Zio daaen
PHILLIP J. RASSIER

Deputy Attorney General
Idaho Department of Water Resources
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am a duly licensed attorney in the state of Idaho, employed by the
Attorney General of the state of Idaho and residing in Boise, Idaho; and that I served a true and correct
copy of the following described document on the persons listed below by mailing in the United States
mail, first class, with the correct postage affixed thereto on this-S_ 7+t day of December, 2000.

Document Served: NOTICE OF APPEARANCE

Persons Served: Richard A. Carlson
Attorney at Law
P.O.Box 21
Filer, [ 83328

Robert Williams -
Fredricksen, Williams & Meservy

P.O. Box 168

Jerome, ID 83338-0168

HILLIP J/'RAKIER
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Depastment of Water Resources ,E;FT,H~ o 0 '!f.:g

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DisTract o#lrag:At *0

STATE OF IDAHO. IN AND FOR THE COUNTY OF-JEROME.. =

IN THE MATTER OF APPLICATION
FOFR. TRANSFER NO. 5597 IN THE
NAVE OF Calvin and/or Mark DeKruyf,

Case No. SP OT 00 00120

NOTICE OF TRANSCRIPT
AND RECORD

Applicants.

LEE HALPER,

VS,

IDAHO DEPARTMENT OF WATER
RESOURCES and CALVIN and MARK
DeKRUYF,

Respondents.

)
)
)
)
)
)
)
)
)
Petitioner, )
)
)
)
}
)
)
)
)
)

TO: The above-named parties or their attorneys:
It appearing that on the 22™ day of November, 2000, a Petition for Judicial Review OF
administrative Agency Action was filed in the above-entitled matter,
YOU ARE HEREBY NOTIFIED that the agency record/transcript is to be filed within
forty-two (42) days from the date of this notice.
DATED This /¢ day of December, 2000.

CHERYL M. WATTS
Clerk of the District Court

N S T

) ;\;Iichelvle‘?. Emerson, Deputy CIetk -
R
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CERTIFICATE OF MAILING

[, the undersigned, hereby certify that on the e day of December, 2000, a true and
correct copy of the foregoing Notice of Transcript and Record was mailed, postage paid, to the
following persons:

Honorable Alan Lance Kar] Dreher, Director

[daho Attorney General Idaho Department of Water Resources
Statehouse, Room 210 [301 North Orchard Street

P. O. Box 83720 Boise, Id 83720-0098

Boise, ID 85720-0010

Robert E. Williams Calvin or Mark DeKruyf

Attorney at Law 303 West 300 South

P. 0. Box 168 Jerome, ID 83338

Jerome, ID 83338-0168

Richard A. Carlson
P.O.Box 21
Filer, ID 83328

. Emerson, Deputy Clerk
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NOV 24 2000 o
Richard A. Carlson
ISBA No.5971 Department of Water Resotaces
P.O. Box 21
Filer, ID 83328

Telephone and fax: (208)326-3686

Attorney for Lee Halper

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHQ, IN AND FOR THE COUNTY OF JEROME

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 5597 IN THE )
NAME OF Calvin &/or Mark DeKruyf, )
| ) ST /20
Applicants. ) Case No.
)
) Filing Fee Category:
LEE HALPER, ) Filing Fee:
)
Petitioner, )
Vs, ) PETITION FOR JUDICIAL REVIEW
) OF ADMINISTRATIVE AGENCY
IDAHO DEPARTMENT OF WATER ) ACTION
RESOURCES and CALVIN and MARK )
DeKRUYF, )
)
Respondents. )
)

COMES NOW Petitioner, Lee Halper, by and through his attorney, Richard A. Carlson, and

complains and alleges as follows:

PARTIES. JURISDICTION, AND VENUE

1.
Petitioner Lee Halper is a private citizen and resident of Jerome County, Idaho. Applicants are

res:idents ofJerorne C()Llﬂty, Idaho .
ey, - "
> R E‘. .
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2.

Respondent Idaho ﬁepartment of Water Resources (IDWR) is an administrative agency within
the executive department of the government of the State of Idaho created pursuant to the
provisions of Title 42, Chapter 17, Idaho Code. Among other things, pursuant to Idaho Code
42-108 and 42-222, IDWR is charged with the statutory responsibility of receiving applications to
transfer permits and licenses issued by IDWR providing for the appropriation and use of public
waters of the State of Idaho, protests to such applications, and for acting in a quasi-judicial
capacity to resolve such applications and protests.

3.

Calvin &/or Mark DeKruyf (Applicants) applied to IDWR for the transfer of use of water right
no. 36-02474 and Snake River Basin Adjudication Claim no. 36-10082 and is a party-respondent
with regard to this Petition for Judicial Review.

4.

This is a proceeding for judicial review of agency action pursuant to the Idaho Administrative
Procedures Act, Idaho Code 67-5201, et seq. (IDAPA) and specifically Idaho Code 67-5270
through 67-5279. This Court has jur:sdiction over the parties and the subject matter of the case,

5.

Venue is proper in this Court under Idaho Code 67-5272 in that Applicants’ proposed dairy is

in Jerome County, the water rights are located there, and the Petitioner, Mr. Halper, lives there.

FACTUAL ATLEGATIONS

6.

B
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On September 3, 1999 the Appilicants filed Application for Transfer 5597 (application} with
IDWR proposing to change the point of diversion, place of use, nature of use, and season of use
of part of the water rights to stock water and commercial uses in connection with a proposed
dairy with 3,000 milking cows and *,000 non-milking cows on site. The application proposed to
change 0.59cfs and 135.9 acre feet of the rights to year-round stock water and commercial uses to
be diverted from two wells located in the NESE Section 33, T8S, R16E, B.M., Jerome County
for use at the dairy at the same site.

7.

IDWR published notice of the application which was subsequently protested by Petitioner
Halper.

8.

On August 29, 2000, IDWR conducted a hearing in the matter. The Applicants were present
and were represented by Robert E. Williams. The Protestant was present and was represented by
Richard A. Carlson. The hearing was presided over by L. Glen Saxton, acting as a Hearing Officer
designated and appointed by the Director of IDWR. At the hearing, sworn testimony was received
and exhibits were admitted in eviderce and the application and protest were taken under
advisement by the Hearing Officer pending a decision on the ments. The hearing was recorded,
not reported, and the official tapes of the hearing and other evidentiary materials are in the
custody of IDWR at 1301 North Or:hard St., Boise, Idaho, 83720.

9.

On October 27, 2000 the Hearing Officer issued an Amended Preliminary Order approving the
proposed transfer. The Order contained Findings of Fact and Conclusions of Law and, in
particular Findings that the proposed transfer would not injure other water dg@g(pr enlarge
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Applicants’ use of water and that the proposed transfer was consistent with the conservation of
water resources within the State of Idaho and was in the local public interest. The Order became a
Final Order on November 10, 2000.
DESCRIPTION OF GROUNDS FOR RELIEF
10.
The decision by IDWR allowing the transfer requested by the Appiicants was unlawful and
contrary to Idaho Code 42-222 which requires IDWR to consider the following:
A Whether or not the proposed changes will injure other water rights;
B. Whether the proposed constitutes an enlargement in use of the original rights;
C. Whether the proposed change is in the public interest,
D. Whether the proposed changes are consistent with the conservation of water
resources within the S:ate of Idaho.

The agency’s approval of the transfer was not based on substantial evidence supporting the
conclusions made with respect to the criteria listed above and the resulting Order and approval
were in violation of statutory provisions. The decision was also a result of procedural
irregularities and an abuse of discretion to the extent that the Protestant was denied his right to a
fair hearing by the exclusion of relevant and probative evidence and was denied his night to
properly cross-examine witnesses called by the Applicants and properly examine his own
witnesses who gave testimony which was considered by the Hearing Officer.

REQUEST FOR RELIEF

WHEREFORE, the Petitioner requests judgment and relief as follows:

1. That the Court review I'WR’s action approving the transfer which is in violation of
statutory provisigr}s and which is based on a record which lacks substantial evidence

PETITION FOR JUDKCIAL REVIEW OF AQMINISTRATIVE AGENCY ACTION



on critical issues, was ceveloped through procedural irregularities and as a result of
abuses of discretion;

2. That the Court enter an Order setting aside IDWR’s Order allowing the transfer,

3. That the Court enter an award of reasonable attorney fees incurred by Petitioner
pursuant to Idaho Code 12-117, 12-121 and as otherwise provided by law;

4. That the Court allow such other and further relief to which Petitioner may be justly

entitled.

DATED this 27/ day of November, 2000.

7/

Lee Halper, Péfitioner Richard A. Carlson, Attorney for Petitioner

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on November 2, 2000 he caused true and correct copies
of the foregoing PETITION FOR JUDICIAL REVIEW OF ADMINISTRATIVE AGENCY
ACTION to be served on the following persons by U.S. Malil, postage prepaid:

Honorable Alan Lance, ESQ. Karl Dreher, Director

Attorney General Idaho Department of Water Resources
Idaho Statehouse 1301 North Orchard St.

P.O. Box 44449 Boise, 1D 83720-0098

Boise, ID 83711-4499 ( 2 copies)

Robert Williams Calvin &/or Mark DeKruyf
Fredricksen, Williams & Meservy 303 W300S

P.O. Box 168 Jerome, ID 83338

Jerome, ID 83338-0168

Dated this 22nd day of November, Z000.

| (/R

Richard A. Carlson e

y
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State of Idaho ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORN
November 20, 2000 GOVIRNGR E

KARL J. DREHER
DIRECTOR

CALVIN DE KRUYF
MARK DE KRUYF
303 W 300 S
JEROME ID 83338

RE: Transfer of Water Rights 36-02474B/36-10082B (Transfer 5597)

Dear Water Right Holder(s):

Enclosed please find approved Transfer of Water Right for the
water rights referenced above.

If you have any questions regarding this matter, please call me
at 208-327-7940.

Sincerely,

(:;%hnnék,éf»&éagﬁa

Jeff Peppersack, Manager
) Water Right Permits Section

JP:klt

Enclosure

s
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF TRANSFER NO. 67017

OF WATER RIGHT 36-2474B & 36-10082RB ORDER GRANTING
} EXTENSION OF TIME TOC
IN THE NAME OF CALVIN &/OR MARK DE KRUYF ) COMPLETE TRANSFER

)

On Octcber 12, 2000 the Department approved Application for
Transfer 5597 (renumbered to 67017) with a condition that:

The change authorized by this transfer shall be accomplished
within one (1) year of the date of this approval.

The right holder has notified the Department that the
transfer has not yet been accomplished.

The right holder has requested an extension of time for
completion of the transfer and has shown reasonable cause for the
delay.

IT IS, THEREFQORE, HEREBY ORDERED that the right holder of
Transfer No. 67017 1s granted an extension to Novemker 30, 2003
in which to accomplish the transfer.

IT IS FURTHER HERERY ORDERED that this extension does not
stay the accumulation of the & year period associated with
forfeiture of a water right fgr non-use

Dated this l?zf/day of /"'6'“ o , 2002.
\%

L. GLEN SAXTON 4
Chief, Water Allocation Bureau
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STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 5597 IN THE NAME) Case No. SP OT 00 00120
OF CALVIN AND/OR MARK DeKRUYF, )

)

)

LEE HALPER, )

)

Petitioner, )

)

VS. )
) :
IDAHO DEPARTMENT OF WATER ) ;
RESOURCES, and CALVIN and MARK ) |
DeKRUYF, ) i
) ?

Respondents. )

)

ORDER ON JUDICIAL REVIEW
APPEARANCES:

Richard A. Carlson, Attorney at Law, Filer, Idaho for the Petitioner, Lee Halper.

Robert E. Williams III, Attorney at Law, Jerome, Idaho, and Christopher H. Meyer,
Attorney at Law, Boise, Idaho, Attorney for Respondents, Calvin DeKruyf and Mark
DeKruyf.

Phillip J. Rassier, Deputy Attorney General, Boise, Idaho, Attorney for Respondent,
Idaho Department of Water Resources.

Barry Wood, District Judge, presiding. i
L, ‘HO’..‘LF‘,’;E;,
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Statement of the Case

This case is an appeal from an administrative decision of the Idaho Department of Water
Resources (“IDWR”) approving an application to transfer two irrigation water rights. The
applicants, Calvin and Mark DeKruyf (*DeKruyfs™), filed Application to Transfer Water Right
No. 5597 (“transfer application™) with IDWR proposing to change the point of diversion, place
of use, nature of use, and season of use of part of water right numbers 36-02474 and 36-10082 to
stockwater and commercial use in connéction with a proposed dairy. Local resident, Lee Halper
(“Halper™), protested the transfer. IDWR held an administrative hearing to receive evidence and
testimony regarding the proposed transfer. Subsequently, IDWR approved the transfer
application.

In this appeal, Halper challenges IDWR’s decision approving the transfer application.

IL
Matter Deemed Fully Submitted for Decision.

Oral argument before the District Court in this matter was held on July 24, 2001, in
Lincoln County, Shoshone, Idaho for the convenience of counsel and the Court. At the
conclusion of the hearing, no party requested additional briefing, and the Court having requestéd
none, this matter is deemed fully submitted for decision on the next business day, or July 25,
2001.

IIT.
Issues Presented on Appeal

The following are the issues presented by Halper in this appeal:
My C,":,C o
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1. Whether IDWR misapplied the burden of persuasion? There is the further assertion
that the hearing officer’s findings of fact do not meet the requirement of Idaho Code
§67-5248 and are therefore inadequate.

2. Whether IDWR’s conclusions that the transfer does not injure other water rights, will
not constitute an enlargement, is in the local public interest, and is consistent with
conservation of water resources within the State of Idaho are supported by sufficient
findings of fact and substantial evidence.

3. Whether IDWR’s Order was in violation of statutory provisions relating to the
discharge of pollutants into the ground water below the proposed place of use.

IV.
Applicable Standard of Review

Judicial Review Under IDAPA Generally:

Judicial review of a final decision of the director of IDWR is governed by the Idaho
Administrative Procedure Act IDAPA). Chapter 52, Title 67, Idaho Code §42-1701A(4).
Under the IDAPA, the court reviews an appeal from an agency decision based upon the record
created before the agency. Idaho Code §67-5277; Dovel v. Dobson, 122 Idaho 59, 61, 831 P.2d
527, 529 (1992). The court shall not substitute its judgment for that of the agency as to the
weight of the evidence on questions of fact. Idaho Code §67-5279(1); Castaneda v. Brighton
Corp., 130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998). The court shall affirm the agency

decision unless the court finds that the agency’s findings, inferences, conclusions, or decisions

are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure; Wicke.
ORDER ON JUDICIAL REVIEW 3 e o
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(d) not supported by substantial evidence on the record as a whole; or,

(e) arbitrary, capricious, or an abuse of discretion.

Idaho Code §67-5279(3); Castaneda, 130 Idaho at 926, 950 P.2d at 1265.

The appellant must show that the agency erred in a manner specified in Idaho Code §67-
5279(3), and that a substantial right of the party (petitioner or appellant) has been prejudiced.
Idaho Code §67-5279(4); Barron v. IDWR, 135 Idaho 414, 18 P.3d 219, 222 (2001). Even if
there is conflicting evidence in the record, the court shall not overturn an agency’s decision that
is based on substantial,' competent evidence in the record. Id.

It also bears emphasis that the Petitioner (the one challenging the agency decision) bears
the burden of documenting and proving that there was not substantial evidence in the record to.
support the agency’s decision. Payette River Property Owners Assn. v. Board of Comm’rs, 132
Idaho 552, 976 P.2d 477 (1999). A dissatisfaction by the Petitioner with the agency’s final
decision is insufficient to meet the requisite standard.

The Idaho Supreme Court recently summarized each of these points:

The Court does not substitute its judgment for that of the agency

as to the weight of the evidence presented. The Court instead

defers to the agency’s findings of fact unless they are clearly

erroneous. In other words, the agency’s factual determinations

are binding on the reviewing court, even where there is conflicting
evidence before the agency, so long as the determinations are supported
by substantial evidence in the record. . . . The party attacking the Board’s
decision must first illustrate that the Board erred in a manner

specified in Idaho Code Section 67-5279(3), and then that a substantial
right has been prejudiced.

Urrutia v. Blaine County, 134 Idaho 353, 2P.3d 738 (2000)(citations omitted); s8¢,

Also, Cooper v. Board of Professional Discipline, 134 Idaho 449, 4 P.3d 561 (2000).
ST s

r » »
LN T

! Substantial does not mean that the evidence was uncontradicted. All that is required is that the evidence be of such
sufficient quantity and probative value that reasonable minds could conclude that the finding - - whether it be by a
jury, trial judge, special master, or hearing officer - - was proper. It is not necessary that the evidence be of such
quantity or quality that reasonable minds must conciude, only that they cowld conclude. Therefore, a hearing
officer’s findings of fact are properly rejected only if the evidence is so weak that reasonable minds could not come
to the same conclusion the hearing officer reached. Mann v. Safeway Stores, Inc., 95 Idaho 732, 518 P.2d 1194
(1974); see also Evans v. Hara’s Inc., 125 Idaho 473, 478, 849 P.2d 934, 939 (1993).
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Finally, if the agency action is not affirmed, it shall be set aside in whole or in part, and
remanded for further proceedings as necessary. Idaho Code §67-5279(3); University of Utah

Hosp. v. Board of Comm’rs. Of Ada Co., 128 Idaho 517, 519, 915 P.2d 1375, 1377 (Ct. App.

1996).
Judicial Review of an Agency Decision Regarding Transfer Of Water Rights
specifically:
The applicable Idaho Code establishes four criteria for evaluating the transfer of water
rights: They are:

(1) injury of a water right,

(2) enlargement of a water right,

(3) the consistency of the transfer with the local public interest, and,

(4) conservation of [daho water.

Idaho Code §42-222.

To prevail, the Petitioner must affirmatively establish an error with respect to one or
more of these four criteria, and he must show it to be an error which prejudiced a substantial
right of his.

V.
Issue No. 1:

Whether IDWR misapplied the burden of persuasion?

On October 12, 2000, IDWR hearing officer L. Glen Saxton issued his Preliminary Order
in regard to Transfer No. 5597. This Preliminary Order followed an evidentiary hearing held

August 29, 2000. A transcript of this hearing bas been prepared and read by the Court.

afpnes -
Al .
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Following DeKrufys’ Petition for Reconsideration and a subsequent Amended Petition
for Reconsideration, the same hearing officer issued an Amended Preliminary Order dated
October 27, 2000.

Halper first contends that IDWR misapplied the burden of persuasion because of the

statement contained in Finding of Fact No. 21 on page 5 of the Order: “The protestant did not

show that the proposal of the applicant will injure other water rights, will enlarge the use of
water, is not in the local public interest or is not consistent with the conservation of water
resources within the State of Idaho.” R. p. 92 (emphasis added).

This Court finds that Halper’s mgument is misplaced. “Finding” No. 21, which is really
a conclusion of law and not a finding of fact, must be read in context with the entire Amended -
Preliminary Order. When so read, the decision as a whole clearly stands for the proposition that
DeKruyfs proved each of the requisite elements (or negated them as the case may be), of Idaho
Code §42-222. To the contrary, the hearing officer found Halper proved nothing.

This is even more evident when one reads Finding No. 20 in context with Finding No. 21.

They provided as follows:

20. The protestant js concerned about the number of cows in the general vicinity
of the applicant’s dairy and believes there is a potential for the dairy

operation to adversely affect water quality and air quality. The protestant
believes the application is not in the local public interest.

21. The protestant did not show that the proposal of the applicant will injure other
water rights, will enlarge the use of water, is not in the local public interest or
is not consistent with the conservation of water resources within the state of
Idaho. R. p. 92. (Emphasis added).

In other words, and to paraphrase the hearing officer, Finding No. 20 states, “Halper was
protesting the transfer on such and such bases.” In No. 21, the hearing officer responds to No.

20 and says, “ Halper provided no credible evidence to prove any of the bases asserted in No.

MICKRG.

20-”
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Simply stated, once the DeKruyfs’ make a prima facia case, it is then up to Halper to at
least meet it, if not surpass it.

Finally, in his Conclusions of Law, No. 2, 3, and 4, the hearing officer clearly states the
correct burdens. For all of these reasons, this challenge by Halper is overruled. The hearing

officer did not misapply the appropriate burdens.

Whether Idaho Code §67-5248 was complied with as to the findings of fact of the
hearing officer.

Idaho Code §67-5248 provides:

67-5248. Contents of orders.— (1) An order must be in writing and shall
include:

(a) areasonable statement in support of the decision. Findings of fact, if set
forth in statutory language, shall be accompanied by a concise and explicit
statement of the underlying facts of record supporting the findings.

(b) a statement of the available procedures and applicable time limits for
seeking reconsideration or other administrative relief.

(2) Findings of fact must be based exclusively on the evidence in the record

of the contested case and on matters officially noticed in that proceeding.

(3) All parties to the contested cased shall be provided with a copy of the order.

Halper takes exception to the hearing officer’s finding of fact and “analysis of the
evidence conceming potential air qualitv (odor) and water quality impacts of a large dairy.” See
Petitioner’s Brief, p.3,4, 5, 6 and 7.

In 75B Am Jur 2™ §1968, (1992) findings of fact are defined as follows:

Findings are a formal, deliberate statement of a court’s determination of facts. The

findings of fact in a nonjury trial are comparable to a jury’s answers to special

issues. Findings of fact may be defined as the written statement of the ultimate
facts as found by the court, signed by the court, and filed therein, and essential

to support the decision and judgment rendered thereon. (emphasis added).

The purpose of findings is found in Section 1%99qu the same Am Jur text cited

vilmos oL
immediately above as follows: R

The purpose of requiring the trial court to make findings of fact and conclusions
ORDER ON JUDICIAL REVIEW 7



of law, when requested to do so, is to enable the appellate court to examine the

basis on which the trial court reached its ultimate judgment and to obtain a

correct understanding of the factual issues determined by the trial court as a basis

for its conclusions of law and judgment. The specific findings of fact and conclusions .
of law enable the appellate courts to determine whether the trial court has correctly
applied the law to the facts.

The requirement of findings and conclusions is also intended to insure that the trial
judge has dealt fully and properly with all the issues in the case before it is decided. Id.

This statement is consistent with Idaho case law. See Woodfield v. Board of Professional
Discipline, 127 Idaho 738, 747 (Ct.App. 1995).

Halper’s apparent position is that not only must the hearing officer find the facts upon
which he reaches his decision, but he mﬁst also engage in a lengthy discussion as to why he finds
certain evidence and witnesses to be credible and why he finds other evidence and witnesses to
not be credible. This Court does not believe this to be the case. As noted above, findings of féct
are the written statements of the ultimate facts as found and not a written dialogue and

explanation of every scintilla of evidence and testimony produced. The Court finds that the

ORIV

findings at issue here are adequate.

Lastly, if the record is so clear that it yields obvious answers to the factual questions
presented to the appellate court, inadequate findings may be excused. See eg. Spencer v. Idaho
First Nat’l Bank, 106 Idaho 316 (Ct.App. 1984); Donnelinger v. Donnelinger, 107 Idaho 431
(Ct.App. 1984). This Court has read the entire transcript and believes the record is clear and
issues obvious answers to the material factual issues presented by Idaho Code §42-222. i

Even Halper’s own witness, Mike Ihler, testified that the primary issue is one of proper
management, and if even large dairies are managed properly, they are not a problem. See 7. p.
113-115.

In conclusion, the record as a whole clearly supports the findings of fact.

RACRC
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VL.
Issue No. 2:

Whether IDWR’s conclusions that the transfer does not injure other water rights,
will not constitute an enlargement, is in the local public interest, and is consistent with
conservation of water resources within the State of Idaho are supported by sufficient
findings of fact and substantial evidence?

Based upon the factual record presented in this case, the Court overrules Halper’s second

objection that the record does not contain substantial evidence to support IDWR'’s decision to

approve the desired transfer.

A: Injury to other water rights and enlargment and conservation.

Idaho Code §42-222(1) states that the Direct of IDWR cannot approve a transfer if other
water rights would be injured by the proposed change. To be considered legal injury, the affect
on the other water right(s) must be substantial and “not merely a fanciful injury but a real and
actual injury.” Beecher v. Cassia Creek Irr. Co., 66 Idaho 1, 7-8, 154 P.2d 507, 509-10 (1944),

The administrative record contains substantial evidence to show that the proposed
transfer does not injure other water rights. In addition, IDWR’s Order contains adequate facts to
support its conclusions. DeKruyfs’ expert witness in hydrology, Dr. Brockway, conducted a
study that investigated the effects the proposed transfer would have on water levels in nearby
wells and concluded that no injury would occur to water rights from those wells. 7r. p. 70, L.
12-20, p. 73, L. 1-16; R. p. 89-90 (Finding of Fact No. 8). Dr. Brockway testified that there
would be no injury or enlargement due to the proposed transfer: “There’s a decrease in the
consumptive use of that groundwater, {sic] ang?%e:’s a decrease in the aquifer net loss as a
result of putting in the dairy.” Tr. p. 74, L. | 0—]2“11;: f@c@ 1}}115 testimony shows that there would

actually be more water in the aquifer after the transfer than before the transfer because of a
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decrease in the consumptive use of the water due to 45.3 acres being de-watered or dried up. Tr.
p. 74, L. 2-12.  Likewise, Dr. Brockway testified, “It [the aquifer] will be better off. There will
be a decrease in the net depletion of the system of the aquifer after the installation of the dairy.”
Tr. p. 75, L. 7-9,; Exhibit No. 6.

Before a transfer can be approved, Idaho Code §42-222 also requires that no enlargement
of the water right occur and that the transfer is consistent with the conservation of water
resources of the state. Dr. Brockway testified that no enlargement of the water rights would
occur due to the transfer. Exhibit Number 6, a water balance analysis prepared by Dr.
Brockway, shows various aspects of watér and land use before the transfer and after the transfer.
Tr. p. 73, L. 19-22. Exhibit Number 6 and Dr. Brockway’s testimony supports the conclusion
that no enlargement of the water right will occur due to the transfer: no increase in total volume
pumped, no increase in consumptive use, and no increased impact on the aquifer. 7r. p. 73, L.
21-25,p. 74, L. 1, 12-15; R. p. 91 (Finding of Fact No. 16). In fact, the evidence showed that
there would be 25.4 acre feet more water in the aquifer after the transfer due to the drying up of
45.3 acres of irrigated land. Tr. p. 74, L. 2-12.

Thus, IDWR’s conclusion that no injury to other water rights or enlargement to the
transferred water rights would result is supported by adequate findings of fact and substantial
competent evidence. Likewise, IDWR’s conclusion that the transfer is consistent with the
conservation of water resources in the state is also supported by findings in the Order and
substantial evidence in the record.

B. The public interest standard:

Idaho Code §42-222 requires that a proposed transfer be in the local public interest before
being approved. The statute defines local public intereﬁst as the “affairs of the people in the area

BICAC,

directly affected by the proposed use.” Idaho Code §42-203A.(5')T'The‘ legislature vested in the
EPA L a3
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Director of IDWR the authority to determine what elements of the public interest are affected by
a proposed transfer and what constitutes the public interest.  Collins Bros. Corp. v. Dunn, 114
Idaho 600, 606, 759 P.2d 891, 897 (1988).

The agency’s record contains substantial economic evidence to conclude that the transfer
is in the local public interest as there was a significant amount of evidence as to the economic
benefits of the dairy to the local community.

Not only were the economic effects on the local public interest explored at the hearing -
but odor control was also raised as an issue. One of Halper’s biggest concerns about the
expansion of the dairy, and apparently pért of his argument that the transfer is not in the local
public interest, centers around the odors that may be produced. Halper’s argument is that large
daires can produce very offensive odors. But the question presented to this Court In this case is
not what a large dairy is capable of doing, rather what is this proposed dairy going to actually do
to control odor. A Mr. Etherington testified that the dairy was going to use a successful odor
management system. 17. p. 40, L. 8-21.

Speculative future environmental concerns, whether they be air quality or water quality,
or both, cannot alone rise to the level of competent evidence to sustain the protest. Any future
environmental degradation potential must, like future damages in a regular civil case, be proven
to a reasonable decree of certainty in this case, and not just as a general proposition. This was
not done here.

The proposed water transfer itself does not foul the air or pollute the ground water. It is
subsequent mismanagement of a dairy operation which can lend to such offensive results. And,

there are other agencies who then get involved such as DEQ and the Department of Agriculture.

P L
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VIL
Issue No. 3:

Whether IDWR’s Order was in violation of statutory provisions relating to the
discharge of pollutants into the ground water below the proposed place of use?

The third issue raised by Halper is most easily dispensed with. First, the issue was never
raised before the hearing officer but is raised for the first time on judicial review. As such, this
Court should not entertain it. Baiser v. Kootenai County Bd. Of Commrs, 110 Idaho 37, 40, 714
P.2d 6, 9 (1986).

Secondly, DeKruyfs’ argue in their Respondents’ Brief that the Clean Water Act does not
apply to any ground water, even it if is hydrologically connected to surface water, citing United
States v. ConAgra, Inc., 1997 Lexis 21401 (D. Idaho, December 31, 1997) Magistrate Judge |
Boyle presiding in Boise, Idaho, Respondents, DeKruyfs® brief at page 34, This Court does not
believe that the Condgra case is the most recent Idaho case on the subject. To the contrary, see
Idaho Rural Council v. Jacob Bosma, etal, D. Idaho June 4, 2001, Case No. CV99-0582-8-
BLW), wherein Judge Winmill held:

For these reasons, the Court finds that the CWA extends federal jurisdiction over
ground water that is hydrologically connected to surface waters that are
themselves waters of the United States. This does not mean, however, that the
plaintiff’s burden is light. As Judge Van Sickle explained in Washington
Wilderness Coalition (at 870 F.Supp. at 990):

Plaintiffs must still demonstrate that pollutants from a point

source affect surface waters of the United States. It is not sufficient
to allege ground water pollution, and then to assert a general
hydrological connection between all water. Rather, pollutants
must be traced from their source to surface waters, in order to

come within the purview of the CWA.

Id Whether IRC can make this showing remains to be seen. However the Court
finds, for purposes of the Bosma’s summary judgment motion, that the CWA
regulatpg-discharges from the Grand View Dairy into the groundwater where
there exists a hydrological connection with Walker and/or Butler Springs, and

a1 }u‘“,.‘
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such discharges can be traced from their source to those springs. Thus, the Court
will deny the Bosma’s Motion for Summary Judgment insofar as it is based on
the argument that (a) the CWA does not cover groundwater discharges even
where a hydrological connection exists to Walker and/or Butler Springs, or (b)
that there is no genuine issue of fact as to whether such a connection exists.
Memorandum Decision and Order filed June 4, 2001 at p. 16, 17 in the

United States District Court for the District of Idaho, Case No. CV-99-0581-
S-BLW . (emphasis added).

So assuming Judge Winmill’s ruling is the current law in Idaho, Halper presented no
competent evidence of a requisite hydrological connection of ground water from this actual dairy
site to any surface water. As such, this challenge is overruled.

This Court wishes to make one other statement which is that by discussing the CWA in
this decision, the Court does not impliedly agree that it or IDWR even has jurisdiction regarding
the CWA, at least in the context of these proceedings.

VIIL

Conclusion

For all the reasons stated above, the Court overrules Mr. Halper’s objections and affirms

the actions of the hearing officer.

IT IS SO ORDERED:
DATED: M 26’, 209}

SIGNED:

BARRY WOOD
District Judge

RO
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CERTIFICATE OF MAILING

I, the undersigned, hereby certify that on the 222 day of August, 2001, at true and
correct copy of the foregoing Order on Judicial Review was mailed, postage paid, by United
States Mail, to the following persons:
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State of ’aho .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, 1D 83706 - P.O. Box 83720, Boise, I'D 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

October 22, 2002 AR D et

Mark DeKruyf

c/o DeKruyfs Dairy's
303wW300S
Jerome, |daho 83338

RE: WATER RIGHT NOS. 36-02474B and 36-10082B IN THE NAME OF CALVIN
DEKRUYF AND MARK DEKRUYF

Dear Mr. DeKruyf:

| have reviewed your letter dated October 13, 2002 in which you request a
change in the condition of transfer approval that required accomplishment of the
transfer on or before November 30, 2003. | assume your request is for the purpose of
countering future allegations of forfeiture by third parties that the rights have been
forfeited through 5 consecutive years of non-use. [f this is the case, | suggest you offer
to place the water rights in the Water Supply Bank ("bank") operated by the Water
Resource Board until such time as you are ready to use the water authorized under the
transfer. One of the benefits of placing a water right in the bank is that while a water
right is in the bank, forfeiture provisions are stayed. Enclosed is an application to place
a water right into the bank.

If you do not choose to put the rights in the bank, the department is willing to
issue an extension, but such an extension will not stay the accumulation of the 5-year
period of non-use that could initiate allegations of forfeiture due to non-use.

If you have questions, please feel free to contact me or our Southern Regional
Office in Twin Falls (phone no. 736-3033).

Sincerely,

A S w

l.. GLEN SAXTON, P.E.
Chief, Water Allocation Bureau

Encl: 1

C: IDWR - S. Region



RECEIVED
0CT 2 1 2002
Department of Water Resouroes

October 13,2002

DeKruyfs Dairy’s
303 W 3008
Jerome, Idaho 83338

Idaho Department of Water Resources

1301 Nth Orchard

Boise, Idaho 83705

Gentlemen,

This letter is a request for an extension for Transfer # 36-10082B ,the following
reasons include:

o This last year we lost Calvin DeKruyf, our father who was instrumental in
the development of the new Jerome Dairy facilities. This great loss
established a hold on our eventful future.

¢ Recent economy has off-set and put a damper on the dairy industry.

There has been great progression in the development of our new dairy. We have
completed the lagoon and have had land scraped and leveled. In time we will have an
innovative dairy that will be a sound process. This venture will help the economy, and
the environmental concerns.




State of IA’IO .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

February 26, 2002

CALVIN &/OR MARK DE KRUYF

303W300S

JEROME ID 83338

RE:  Order In the Matter of Transfer No. 67017

Dear Water Right Holder(s):

Enclosed please find Order Granting Extension of Time to Complete Transfer issued

by the department in reference to the above listed information.

If you have any questions regarding this matter, please call me at 327-7940.

S RN
Jeff Peppersack, Manager
Water Right Permits Section

JP:kit

Enclosure
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RECEIVED
FEB 07 2002
Department of Water Rasources
Southern Region
February 7, 2002 b
e 5f b i L
Idaho Dept of Water Resources -k -5 2002
Statehouse Mail
Boise, ID
83720

RE: Approved Transfer 5597, Calvin &/or Mark DeKruyf

Dear Sirs;

As you may recall, this transfer was originally approved in October 2000. One of the approval
conditions required that our new dairy be constructed and in operation within one year. However,
the approval was appealed to the district court by Lee Halper. We were obviously prevented
from completing this project due to this appeal. The court ruled on the appeal in August of 2001,
siding with your approval of the transfer. We are in the process of obtaining financing for this
project, and hope to be fully operational by October or November of this year. As there is some
question of which date starts the allowed development time, and our financing is not yet assured,
we are hereby requesting a final development date of November 30, 2003. Thank you for your
consideration.

g A=

Mark DeKruyf
303 W 300 S

Jerome, ID
83338

5597/¢1017
362974 B 36-/006828



State of IGTaho .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

September 14, 2001

MIKE FELTON
PO BOX 589
BUHL ID 83316

Re:  Application for Transfer No. 5597 in the name of Calvin Dekruyf
and/or Mark Dekruyf

Dear Mr. Felton:

Glen Saxton asked that | send you the enclosed Amended Preliminary
Order for the above-referenced matter pursuant to your telephone request today.
If you have any questions, please contact Mr. Saxton at (208)327-7955.

Sincerely,

Deborah J. Gibson

Administrative Assistant
Water Allocation Bureau

Enct.

BALC RO LV —

oo yan®
L RPN



s A

® Mo ,/.;7/ liva o
s
AT T

Robert E. Williams, 111
IDAHO STATE BARNO. 1693

FREDERICKSEN, WILLIAMS & MESERVY
Attorneys at Law

117 South Adams Street

P.O. Box 168

Jerome, Idaho 83338

Telephone: (208) 324-2303

Facsimile: (208) 234-3135

Christopher H. Meyer

Gary G. Allen
IDAHO STATE BAR NOS. 4461 AND 4366

GIVENS PURSLEY e

277 North Sixth Street, Suite 200
P.O. Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200
Facsimile: 208-388-1300

Attorneys for Respondents DeKruyf

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF JEROME

IN THE MATTER OF APPLICATION FOR 5
TRANSFER NO. 5597 IN THE NAME OF CALVIN

DeKRUYF, AND/OR MARK DeKRUYF Case No. SPOT 00-00120
LEE HALPER, BRIEF OF RESPONDENTS
Petitioner, DEKRUYF

IDAHO DEPARTMENT OF WATER RESOURCES,
CALVIN DeKRUYF and MARK DeKRUYF,
Respondents.
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COME NOW, CALVIN DeKRUYF and MARK DeKRUYF, (hereinafter
“Respondents,” “Applicants” or “DeKruyf™), through their attorneys, Robert E. Williams
of the firm Fredericksen, Willitams and Meservy, and Christopher H. Meyer and Gary G.
Allen of the firm Givens Pursley 11, and hereby submit their Brief in Opposition to the
Petition for Judicial Review filed by the Petitioner.

PROCEDURAL BACKGROUND

This matter arises from the entry of an Amended Preliminary Order by the
Department of Water Resources in Water Right Transfer Case No. 5597, issued on
October 27, 2000 (Agency Record, p. 88, hereinafter abbreviated as “A.R.”). This
Amended Preliminary Order approved the Applicant’s Application for Transfer of Water
Right. The order authorizes the transfer of part of two existing irrigation water rights to
stock water and commercial use in connection with a new, larger dairy operation they
plan to undertake adjacent to a smaller dairy they now operate. (Both the existing dairy
and the new dairy are referred to herein as “DeKruyf Dairy.”) The order authorizes a
maximum combined diversion rate of 0.59 cfs and a combined annual volume of 135.9
acre-feet. A corresponding dry-up of 45.3 acres of land (formerly irrigated at 3 acré—feet
per acre) was ordered to ensure no injury or eniargement.

The Application for Transfer of Water Right was protested by Lee Halper
(hereinafter “Protestant,” “Petitioner” or “Halper”). Halper did not seek administrative
review of the Amended Preliminary Order pursuant to 1.C. § 67-5245. Consequently, the
Amended Preliminary Order became a Final Order automatically under I. C.

§ 67-5246(3).
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Halper then filed a Petition for Judicial Review on November 22, 2000. The
Petition was brought under the Idaho Water Code, 1. C. §§ 42-222 and 42-1701A(4), and
the Idaho Administrative Procedure Act, 1. C. §§ 67-5201 to 67-5292.

Petitioner filed his Opening Brief on April 9, 2001. By order of the Court dated
April 24, 2001, the time for filing Respondents’ Briefs was extended to May 21, 2001.

ISSUES PRESENTED ON APPEAL

Applicant DeKruyf adopts the statement of “issues presented on-appeal“ set out in

the State’s responsive brief.
STANDARD OF REVIEW

This is an appellate proceeding in which the Court’s review is limited. The
standard of review is “substantial evidence on the record as a whole” as setoutin L. C. §
67-5279(3)(d) of the Idaho Administrative Procedure Act.! In their seminal work,

"The Idaho Administrative Procedure Act sets the following rules governing the scope of review:

“(1)  The court shall not substitute its judgment for that of the agency as to the weight of the
evidence on question of fact.

“2)  [deals with review not on the record]

“(3)  When the agency was required by the provisions of this chapter or by other provisions of
law to issue an order, the court shall affirm the agency action unless the court finds that the agency’s
findings, inferences, conclusions, or decisions are:

“a. in violation of constitutional or statutory provisions;

“b. in excess of the statutory authority of the agency;

“c. made upon unlawful procedure;

“d. not supported by substantial evidence on the record as a whole; or
“e. arbitrary, capricious, or an abuse of discretion.

“(4)  Notwithstanding the provisions of subsections (2) and (3) of this section, a.gency action
shall be affirmed unless substantial rights of the appellant have been prejudiced.”
L C. § 67-5279 (emphasis added).
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Professor Goble and Deputy Attorney General Gilmore summarized the standard this
way:

[S]ubstantial evidence means more than a mere scintilla, more
than simply some evidence supporting the agency’s decision.
It does not mean, however, that the court is to engage in a de
novo review or to substitute its judgment on the weight of the
evidence for that of the agency. The standard is likened to
that applicable to motions for a directed verdict: if the
evidence 1n the record would support a refusal to direct a
verdict in a jury trial, the evidence is “substantial” Thus —
to say the same thing yet again — the standard requires the
reviewing court to consider all of the record and to determine
on the basis of that record whether the agency’s factfinding is
reasonable.

Michael S. Gilmore & Dale D. Goble, The Idaho Administrative Procedure Act: A Primer
for the Practitioner, 30 Idaho L. Rev, 273, 362-63 (1993). In short, if the Court finds that
a jury (or the agency, in this case} could have reasonably approved the transfer of these
water rights, then the Court must affirm the result.

It also bears emphasis that the Petitioner (the one chalienging the agency decision)

bears the burden of documenting and proving that there was not substantial evidence on
the record to support the agency’s decision. Payette River Property Owners Assn. v
Board of Comm'rs, 132 I1daho 551, 976 P.2d 477 (1999). Complaining about the
outcome is insufficient to met this standard.

Finally, identifying a flaw in the agency’s analysis is not sufficient, in itself, to
justify overturning the agency’s decision. Rather, the Idaho Administrative Procedure
Act expressly provides that “substantial rights of the appellant” must be shown to have
been “prejudiced.” 1. C. § 67-5279(4). This has been referred to as the “harmless error”
rule. Gilmore & Goble, at 366.
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Our Supreme Court recently summarized each of these points:

The Court does not substitute its judgment for that of the
agency as to the weight of the evidence presented. The Court
instead defers to the agency’s findings of fact unless they are
clearly erroneous. In other words, the agency’s factual
determinations are binding on the reviewing court, even
where there is conflicting evidence before the agency, so long
as the determinations are supported by substantial evidence in
the record. ... The party attacking the Board’s decision must
first illustrate that the Board erred in a manner specified in

I. C. § 67-5279(3), and then that a substantial nght has been

prejudiced.
Urrutia v Blaine County, 134 Idaho 353, 2 P.3d 738 (2000) (citations omitted); see also,
Cooper v Board of Professional Discipline, 134 Idaho 449, 4 P.3d 561 (2000).

With these general administrative principles in mind, we turn next to the specific
controlling provisions of the Idaho Water Code. The Water Code establishes four”
criteria for evaluating the transfer of water rights: They are: (1) injury of a water right,
(2) enlargement of a water right, (3) the consistency of the transfer with the local public
interest and (4) conservation of Idaho water. 1. C. § 42-222. To prevail, the Petitioner
must affirmatively establish an error with respect to one or more of these four criteria,

and he must show it to be an error which prejudiced a substantial right of his.

2A fifth criterion, dealing with “beneficial use” was added by the Legislature in 1996 in the context
of the municipal water rights. Municipal Water Rights Act of 1996, 1996 Idaho Sess. Laws, ch. 297,
codified at Idaho Code §§ 42-202, 42-202B, 42-217, 42-219, 42-222. Although the beneficial use criterion
is applicable to all water rights, it is merely a codification of the long-standing common law requirement. It
has not yet become standard practice for the Department to list this as one of the criteria in a transfer
proceeding. In any event, the water sought by the DeKruyf Dairy is for a beneficial use, and Halper has
not challenged this.
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SUMMARY OF ARGUMENT

Halper is opposed to large new dairies in the Magic Valley. His strategy is two-
pronged: (1) to attract media attention and (2) to raise the transaction costs for new
dairies. He has accomplished both by turning water right proceedings into protest
meetings to discuss his views on what is wrong with the Magic Valley.

Since he has no real quarrel with the water rights transaction which is at the center
of this proceeding, he has focused instead on broader “educational” issues peripheral both
to the evaluation of the water right and to protection of the State’s water resources. He
has sought to accomplish this primarily under the rubric of the “local public interest test”
which as been long part of the Idaho Water Code., L. C. § 42-222.

The local public interest test was adopted in 1978 as a sort of safety net to ensure
that the Idaho Department of Water Resources (“IDWR” or the “Department™) had (1)
sufficient discretion to consider the impacts of appropriations and transfers of water
rights on local communities and (2) sufficient authority to condition their approval on
compliance with environmental laws.

Halper now seeks to convert this safety net into a mandate that the IDWR
undertake its own environmental enforcement program in which it second-guesses the
regulatory policy judgments of other administrative agencies. That is uncalled for. The
IDWR has heard the environmental evidence and has determined that so long as the
Applicant agrees to comply with applicable environmental regulations, there is no threat
to the local public interest, That should end the matter.

Next Applicant complains that the Department has failed to explain its decision,
The simple answer to this that the Department has explained its decision. Halper simply
does not like the explanation.
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The Hearing Officer is not required to argue its decision in its order, pointing out
the persuasive effect of each piece of evidence. Rather the Hearing Officer is required to
simply to demonstrate that he or she stepped through the correct analysis in reaching a
decision for the Department. The question then becomes one of whether the decision is
supported by substantial evidence in the record. Here, it plainly is.

Finally, Halper complains that the IDWR lacks “authority” to approve this water
transfer because the Applicant has failed to obtain a Section 402 permit under the Clean
Water Act. . The Applicant demonstrates below that it is not obligated to obtain a section

402 permit, because, any discharge® will be to ground water, not surface water.
ANALYSIS

I. THE AMENDED PRELIMINARY ORDER CORRECTLY APPLIED THE LAW AND
IS SUPPORTED BY SUBSTANTIAL EVIDENCE IN THE RECORD AS A WHOLE.

The Protestant complains that the Department’s decision is not supported by
substantial evidence on the record. This claim does not hold up. As shown below, a
review of the record as a whole clearly establishes that, with respect to each of the four
water right transfer criteria under I. C. § 42-222, the Department correctly interpreted the
law, applied it to the evidence, and reached conclusions supported by substantial
evidence.

A summary of the key evidence in the record with respect to each of the four I. C.
§ 42-222 elements follows:

3Protestant has also failed to show a “point source” discharge.
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A. The Transfer Will Not Injure Other Water Rights.

Applicant’s Exhibit “5” conclusively demonstrates that there will be no significant
impact on surrounding wells drawing ground water in the vicinity of the proposed place
of diversion under the transfer. As explained by the Applicant’s expert witness, Dr.
Charles Brockway, the study described in Exhibit “5” shows the new wells associated
with the transfer will have an impact on the water table of less than a foot in an area
ranging between 100 feet and one-half mile from the new wells. (Transcript, pp. 71, 72
and 73, hereinafter referred to as “T.”).

Mark DeKruyf testified that the new facility would be designed with berming to
avoid any contamination of surface waters of the United States or the State of Idaho. (T.,
pp.17-18). Mr. DeKruyf also testified that the proposed facility had received approval of
a Nutrient Management Plan from the Idaho Department of Agriculture. (T, p. 18).

Mike Tremblay, another expert witness of the Applicant, testified that the purpose
of nutrient management planning was to avoid contamination of the ground waters and
surface waters of the State (T., p. 48); that a Nutrient Management Plan is designed to
insure that nutrients that pose a potential problem of contamination are uptaken by crops
(T., p. 50); that Nutrient Management Plans entail an ongoing monitoring process to
insure compliance (T., p. 52); and that organic sources of nutrients present a slower
release of nutrients than commercial fertilizers (T., pp. 62, 64 and 65). Dr. Brockway
also testified that the underlying aquifer would be better off, quantitatively and
qualitatively, after the transfer of the water rights, than it was before. (T., pp. 74-76).

B. The Transfer Will Cause No Enlargement in Use of the Original
Water Right.

Applicant entered their Exhibit “6” and explained it through the testimony of Dr.

Charles Brockway. Applicant’s Exhibit “6” establishes that in terms of maximum
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diversion rate, volume supplied by ground water, consumptive use of ground water and
net loss of water to the aquifer, the transfer would utilize less water from the ground
water resource than before the transfer. (T., pp. 73-74).

C The Change is Consistent with the Conservation of Water
Resources Within the State of Idaho.

The Applicants presented ample evidence that the transfer was consistent with
practices of water conservation for the State of Idaho. Not only would there be less water
used overall as a result of the transfer and the new dairy operation as compared to the
existing row crop farming operation (see Part . B immediately above), but Mark DeKruyf
also testified that the dairy would be designed to devote the same water to multiple uses.
(T., pp. 14 and 15). Mr. DeKruyf also testified that the dairy was designed to save the

usage of water by using air cooled devices for cooling milk instead of water. (T., p. 14).

D. The Transfer Is in the Local Public Interest as Definedin I. C. §
42-203A(5).

In support of the contention that the transfer application would be consistent with
the local public interest as defined by law, the Applicant introduced their Exhibit “8”
which demonstrated the positive economic impact on the local economy of the new dairy
facility.* Additionally, Mark DeKruyf testified that the new employees required by the
dairy would, for the most part, come from Jerome, Twin Falls and Gooding Counties.
(T., p. 17). Mr. DeKruyf also testified that an application for the dairy livestock
confinement operation as represented by Exhibit “7” had been approved by Jerome
County authorities. (T., p. 9). Three local farmers provided letters indicating that their

“The testimony regarding nutrient management planning (discussed above in Part LA at page 16)
also supports the Applicant’s public interest case.
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receipt of nutrients in the form of manure from the dairy would be beneficial to their own
agricultural operations. (Exhibits “9”, “10” and “11”). Mark DeKruyf testified that as an
experienced dairyman, he had managed his existing dairy to comply with the federal
Clean Water Act for 20 years and that the new dairy would also be designed to comply
with the requirements of the Clean Water Act, 33 U.S.C. §§ 1251-1387. (T., p. 17 and
18).

The Applicant also presented evidence that the facility would be designed and
operated to contain or manage odors that would be generated from the facility. (T., p.
21). Mr. DeKruyf testified that if the flush system did not work for alleyways, that he
was prepared to implement scraping manure as an alternative. (T., p. 36). His decision
to change from the flush system to a scraping system may be warranted if neighbors
complain about odors. (T., p. 37). The Protestant provided no evidence that the odor
management controls proposed by the Applicant would not work.

James Etherington testified as a consultant for the Applicant in the field of waste
water management, including odor control. He testified concerning an activated sludge
system which had been proposed for the new DeKruyf Dairy and that it should control
odor better than any existing system for dairies in the Magic Valley. (T., pp. 39-41). Mr.
Etherington testified further that it was not a fair assumption that there would be odor
problems at the DeKruyf Dairy (T., p. 43) and that Mr. DeKruyf would address issues of
odor and nutrient management on his facility. (T., p. 44).

Mike Ihler, Protestant’s witness, testified that if a dairy is properly managed and
disposes of its waste then he had no problem with dairying. (T., p. 115). Mr. Halper, the
Protestant, recognized that with intensive management, money and technology, the odor

management system proposed by the Applicant could work. (T., pp. 122-23). Again, the
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record is absent of any evidence that the odor management controls proposed by the

Applicant would not work.

I1. FINDING NO. 21 IN THE AMENDED PRELIMINARY ORDER DOES NOT SHIFT
THE BURDEN OF PERSUASION TO THE PROTESTANT BUT INSTEAD
RECOGNIZES THE LACK OF MATERIAL, RELEVANT EVIDENCE PRODUCED
BY THE PROTESTANT AT THE HEARING.

Halper complains that Finding No. 21 of the Amended Preliminary Order
demonstrates that the Hearing Officer placed the burden of proof on the Protestant.
Although Finding No. 21, read alone, is somewhat unclear, the Amended Preliminary
Order, read as a whole, makes it quite clear that the Department properly placed the
burden of persuasion on the Applicant.

Finding No. 21 provides in full:

The Protestant did not show that the proposal of the Applicant
will injure other water rights, will enlarge the use of water, is
not in the local public interest, or is not consistent with the
conservation of water resources within the State of Idaho.

At the outset, it should be noted that this is a Finding of Fact, not a Conclusion of
Law (where one would expect the burden of proof to be allocated). Any ambiguity in this
Finding is resolved by the Hearing Officer’s detailed Conclusions of Law allocating the
dual burdens of production and persuasion. Conclusions of Law Nos. 2-4.

Finding No. 21 merely shows two things: First, it reflects the fact that the
Protestant does have a burden of production at some point. Second, it reflects the reality
of the skimpy evidence produced at the hearing by the Protestant. Let us briefly review
that evidence.

Protestant’s Exhibit “A” consists of four e-mail communications. The Protestant
produced no witness to sponsor the exhibit or explain their relevance. An examination of
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Exhibit “A” discloses that it contains nothing which impacts on any issue relevant in the
proceeding concerning the Applicant’s proposed water right transfer.

The Protestant also introduced Exhibit “H” but made no effort to explain its
relevance to the water transfer proceeding. There is nothing in Exhibit “H” which
specifically discusses the dairy operation proposed by the Applicant or its impact. The
conclusions and recommendations of the report contain a telling statement regarding the
usefulness of the report in a water right transfer proceeding:

Land use activities, including agricultural activity and animal
industry operations, have the potential to generate significant
nitrogen loads, which if not managed properly, can impair
ground water quality.

Exhibit “H,” at 28 (emphasis added).

There is nothing in the exhibit to indicate that the Applicant’s dairy operation
would not be managed properly.

The report’s limitations are further recognized by the following statement:

In order to assist in evaluating land use and water quality
issues, the following activities are suggested

*» A better estimate of cattle numbers is needed for the
western part of the ESRP so that updated estimates of
nitrogen input from manure sources can be prepared.

« Commercial fertilizer use in the same area should be
tabulated to improve estimates of nitrogen input from this
source.

Exhibit “H,” at 31 (emphasis supplied).

In short, Exhibit “H” does not take into account the effects of nutrient management
planning with respect to any dairy which is subject to those requirements. Nothing in
Exhibit “H,” or in the record as a whole, establishes that the specific dairy to be
established by the Applicant would harm water resources or injure water rights. In fact,
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since the record establishes that the goal of Nutrient Management Planning is to protect
the surface and ground water resource from contamination by the very nutrients described
in Exhibit “H” (See T., pp 48 and 49), the “proper management” deemed necessary by
Exhibit “H” has been provided by the Applicant.

The Protestants also introduced into evidence its Exhibit “I”, a petition filed by
residents of Jerome, Twin Falls and Gooding County opposing establishment of the
DeKruyf dairy.

The Petition addressed the LCO application pending before Jerome County. It did
not address the water right transfer proceeding nor the criteria set out in I. C. § 42-222.
The uncontradicted evidence in the record 1s that the LCO application was approved by
officials of Jerome County (T., p. 9).

The transcript also contains verbal testmony from Mike Ihler and Lee Halper.
None of this testimony provided any evidence, except in the most general, non-specific
sense, that the dairy proposed by the Applicant would not be in the local public interest.
The testimony discusses “cumulative impacts” from dairies in general and theories about
what might happen if the facility was not managed properly. Neither witness produced
any evidence that this facility would not be properly managed. (T., pp. 113, 114, 115,
118, 122, 123, 125).

The sum of the evidence produced by the Protestant led the Hearing Officer to find
that the Protestant had failed to show that the I. C. § 42-222 criteria were not met.
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III. THE DETERMINATION OF “L.OCAL PUBLIC INTEREST” DOES NOT
REQUIRE THAT THE IDWR SECOND GUESS REGULATORY POLICIES
IMPLEMENTED BY OTHER AGENCIES.

A major premise of Halper’s case is that the Department should have found the
transfer of the two existing water rights (from irrigation to dairy use) inconsistent with the
“local public interest.”

In 1978, the Idaho Legislature added a “local public interest” test to the hurdles an
applicant for a new water right must face. 1978 Idaho Sess. Laws ch. 306, § 1, pp. 767-
69 (adding what is now L. C. § 42-203A(5)(e)). The Legislature offered little direct
guidance as to what the terin means, simply defining it as “the affairs of the people in the
area directly affected by the proposed use.” 1 C. § 42-203A(5). Three years later, in
1981, the same “local public interest” review was made applicable to transfers of existing
water rights. 1981 Idaho Sess. Laws, ch. 147 (amending I. C. § 42-222(1) to refer back to
I. C. § 42-203A(5)(e)).

Shokal v. Dunn, 109 Idaho 330, 707 P.2d 441 (1985), remains the key decision of
the Idaho Supreme Court discussing the definition of the “local public interest” found at
I. C. § 42-203(a)(5). The Idaho Department of Wafer Resources has enacted regulations
expanding upon the definition of the term “local public interest” at least for appropniation
cases. IDAPA 37.03.08.45.01(e). Shokal was an appropriation case. IDWR has not
promulgated regulations which indicate that the term “local public interest” is different in
transfer proceedings.

There is an obvious distinction between the facts in Shokal, where the Applicant
sought to apply water from Billingsley Creek for the purposes of commercial trout
raising, returning the water to the creek after being run through the fish raising
operations, and the present case. Here the water in question was already subject to an
appropriation for irrigation purposes. The pre-transfer use of water did not facilitate the
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use of water for recreational, wildlife, fish or aesthetic purposes, and the inquiry as to
whether the impact of the transfer on these elements as suggested by Shokal must
necessarily be muted. In any event, there is no evidence in this record that the transfer
would have any deleterious effect on fish, wildiife, recreational opportunities or
aesthetics, and that part of the “local public interest” has no relevance in this case.

A new dairy operation in the State of Idaho must comply with many statutes and
regulations. Where there is a point source discharge to surface waters (not the case here),
dairy operations are required to comply with federal Concentrated Animal Feeding
Operation (“CAFQ”) regulations enacted pursuant to the Clean Water Act. 40 C.F.R. §
122.23. (See discussion in Part VL.B.2 beginning on page 33 for why this requirement
does not apply to the DeKruyf Dairy.)

The State of Idaho has its own statute dealing with water quality. (See L. C. § 39-
101, et seq.) The Idaho Department of Agricuiture (“IDA™), in close consultation with
the Idaho Department of Environmental Quality (“IDEQ”) and the United States
Environmental Protection Agency (“EPA”) has enacted regulations governing the design
and construction of new dairies to insure compliance with the Clean Water Act and the
protection of the quality of the waters of this State. IDAPA 02.04.14. The Idaho
Department of Agriculture (acting through a four-party Memorandum of Understanding
between and among EPA, IDEQ, IDA and the Idaho Dairymen’s Association) has
undertaken the primary inspection and enforcement responsibility of the foregoing
provisions of law with respect to the design, construction and operation of dairies. (A
copy of the Memorandum of Understanding is attached to this Brief as Schedule “A”).
The Department of Agriculture also requires the production of and enforces Nutrient
Management Plans for dairies. 1. C. § 37-401; IDAPA 02.04.14. Nutrient Management
has been implemented to further protect the waters of this State. (T, p. 48).
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In Shokal, the Court recognized the inevitable interplay of governmental agencies
when it comes to impacts upon the public from the use of waters of this state, as follows:

We ... add a word of caution regarding the differing
functions of Water Resources and the Department of Health
and Welfare. Water Resources must oversee the water
resources of the state, insuring that those who have permits
and licenses to appropriate water use the water 1n accordance
with the conditions of the permits and licenses and the limits
of the law. It is not the primary job of Water Resources to
protect the health and welfare of Idaho’s citizens and
visitors—that role is vested in the Department of Health and
Welfare, including compliance with the water quality
regulations and monitoring effluent discharge in our state’s
waterways. Nevertheless, although these agencies may have
separate functions, Water Resources is precluded from issuing
a permit for a water appropriation project which, when
completed, would violate the water quality standards of the
Department of Health and Welfare. It makes no sense
whatsoever for Water Resources to blindly grant permit
requests without regard to water quality regulations. Hence,
Water Resources should condition the issuance of a permit on
a showing by the applicant that a proposed facility will meet
mandatory water quality standards.

Shokal, 109 Idaho 340-41, 707 P.2d at 451-52..

Thus, IDWR may require an applicant for a water right to be in compliance with
environmental standards set by other agencies. (And the Department has done just that
here. See conditions 1-12 at end of Amended Preliminary Order). However, the quoted
language makes clear that the Department should not make up new regulatory standards,
nor hear evidence on the need for new regulatory programs which the Legislature and
other agencies with appropriate regulatory authority have not seen fit to create.

The Shokal Court summarized the division of responsibility among agencies this
way.
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In sum, we agree with the district court, Judge Smith, that
Water Resources cannot issue a permit which would allow
construction of a project violative of the laws regulating water
quality. However, later compliance with those laws after
construction of a facility generally will be a proper concern of
the Department of Health and Welfare.

Shokal, 109 Idaho at 341, 707 P.2d at 452.

There is no evidence in this record that the Applicant’s dairy facility will be
designed, constructed or operated in violation of existing requirements of the laws which
regulate water quality in this state. The opposite is in fact true because the Amended
Preliminary Order requires compliance with the law before the dairy operates. Paragraph
1 of the order portion of the Amended Preliminary Order provides:

The right holder shall design and construct the dairy facility
in compliance with the requirements of the Idaho Department
of Agriculture. Prior to construction of wells and diversion of
water under this approval, the night holder shali provide
evidence acceptable to the Department that the right holder
has met the compliance requirements of the Idaho Department
of Agriculture, including the disposal of solid waste from the

dairy.

This portion of the order expressly recognizes the portion of the Shokal holding
requiring compliance with existing water quality laws.

Further, the Department of Agriculture requires that a new dairy facility be
inspected for construction standards, which are designed to protect the waters of this
State, before operation of the dairy commences. IDAPA 02.04.14.010, et seq. The
evidence in the record does not establish that the approval of the transfer would violate

any law violating water quality. In such a case, the enforcement of laws regulating water
quality should be left to the agencies who oversee them, as anticipated by Shokal. This

Court should reject the Protestant’s invitation for the IDWR to become the ombudsman
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enforcer of all theoretical water quality issues involved with a new or changed water
right.

This Court should also reject the Protestant’s invitation to allow the IDWR to
regulate air quality issues in a water transfer proceeding. As previously pointed out, there
is no evidence in this record that the odor control measures proposed by the Applicant, to
the extent those are deemed to be part of the ‘local public interest’, would be ineffective.
The Idaho Department of Environmental Quality regulates air quality standards in this
state already (see L. C. § 39-105 and the regulations at IDAPA 58.01.01) and odors
specifically. IDAPA 58.01.01.775 to 58.01.01.776. Shokal, indicates that where there is
no evidence that the issuance of a permit by IDWR would inevitably violate an existing
law, it is not within the realm of the IDWR to “second guess” other agencies as to their
enforcement of the law or, in effect, to have IDWR rewrite the law in a fashion more to

the liking of Protestant.

IV. THE DEPARTMENT OF WATER RESOURCES CAN LAWFULLY TAKE
NOTICE OF THE KIND OF INFORMATION IDENTIFIED IN FINDING NoO. 19
OF THE AMENDED PRELIMINARY ORDER.

Rule 602 of the Rules of Procedure before the Idaho Department of Water
Resources provides as follows:

Official notice may be taken of any facts that could be
judicially noticed in the courts of Idaho and of generally
recognized technical or scientific facts within the agency’s
specialized knowledge. Parties shall be notified of the
specific facts or material noticed and the source of the
material noticed, including any agency staff memoranda and
data. Notice that official notice will be taken should be
provided either before or during the hearing, and must be
provided before the issuance of any order that is based in
whole or in part on facts or material officially noticed.
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Parties must be given an opportunity to contest and rebut the
facts or material officially noticed. ...

IDAPA 37.01.01.602.
Rule 600 of the Rules of Procedure before the Idaho Department of Water
Resources also provides in pertinent part:

The agency’s experience, technical competence and
specialized knowledge may be used in evaluation of evidence.

IDAPA 37.01.01.600.

At the conclusion of the hearing in this proceeding, the Hearing Officer announced

as follows:

I need to take official notice of a few items. I will notice the
Department’s file for application for Transfer No. 5597. 1
will notice past holding to the Department as those holdings
could have some bearing on this particular matter. I will
notice all Department Water Right records. I will notice
observation wells data including ground water quality data,
water measurements and stream flow records, that type of
information that is readily available in reports of the USGS
reports, etc. [ will notice well driller reports, commonly
called well logs.

(T., p. 129}
The information contained in Finding of Fact 19 is within the scope of the material
officially noticed by the hearing officer. The data demonstrates that nitrate levels in the

ground water in the vicinity of the Protestant’s well have not been on the increase in

recent years, despite Protestant’s assertions to the contrary.
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V. THE AMENDED PRELIMINARY ORDER MEETS THE REQUIREMENTS OF 1. C.
§ 67-5248.

Halper next complains that the Hearing Officer’s order was not sufficiently
detailed. The Idaho Administrative Procedure Act sets the standard for what must be
included in an order:

(1) An order must be in writing and shall include:

a. A reasoned statement in support of the
decision. Findings of fact, as set forth in
statutory language, shall be accompanied
by a concise and explicit statement of the
underlying facts of record supporting the
findings.

b. A statement of the available procedures
and the applicable time limits for seeking
reconsideration or other administrative
relief.

(2) Findings of fact must be based exclusively on the
evidence in the record of the contested case and on matters
officially noticed in that proceeding.

(3) All parties to the contested case shall be provided with a
copy of the order.

L C. § 67-5248.

In short, the Departient is required to explain its conclusion in sufficient detail to
demonstrate that it applied the correct analysis under applicable statutory and case law.
The typically lay hearing officer is not required to address each of the parties evidentiary
points nor to argue and defend the agency’s case. To do that would require findings and
conclusions many times more elaborate than is the current practice.

Here, the agency touched all its bases. It did so without fanfare or oratory, but

neither is required.
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Finding of Fact No. 21 of the Amended Preliminary Order states:
21. The Protestant did not show that the proposal of the
Applicant will injure other water rights, or enlarge the use of
water, is not in the local public interest or is not consistent
with the conservation of water resources within the state of
Idaho.
That finding is preceded by other detailed findings of what evidence the Applicant
did show to substantiate those four items under I. C. § 42-222 criteria. These findings all
support the conclusion of the Hearing Officer that the I. C. § 42-222 criteria were met. In
Finding of Fact No. 21, the Hearing Officer refers to the evidence produced by the
Protestant at the hearing. A summary of that evidence has been earlier discussed in
Section II of this Brief. Finding of Fact No. 21 is a recognition by the Hearing Officer
that he considered that evidence but did not find it sufficient to overcome the evidence
provided by the Applicant that the 1. C. § 42-222 criteria had in fact been met. Nothing
in L. C. § 67-5248 requires the Hearing Officer to set forth each and every item of
evidence produced by the Protestant and discuss exactly why it was rejected. The
decision of the Hearing Officer logically flows from the findings. I. C. § 67-5248
required nothing more. Of course, the Court still must review the record to see if there is

substantial evidence to support the findings that were entered. As pointed out earlier,

there is the required level of supporting evidence in the record.

V1. THE CLEAN WATER ACT HAS NO APPLICABILITY TO THIS WATER
RIGHTS PROCEEDING.

A. The Protestant’s Legal Theory Is Difficult to Decipher.
The last portion of the Petitioner’s brief is given over to a novel claim under the

heading “Violation of Statutory Provisions.” Although the Protestant never says what
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statutory provisions he is referring to, apparently, this is a reference to Applicant’s
alleged violation of the Clean Water Act, 33 U.S.C. §§ 1251-1387.°

The Petitioner promptly switches gears, however, with the allegation that the
Applicant’s alleged failure to comply with federal law somehow pushes IDWR beyond its
statutory authority:

IDWR’s approval of the transfer in this case is beyond
its statutory authority to the extent that the approval will
allow the introduction of pollutants into the Snake River, a
water of the United States protected by the Clean Water Act..
Petitioner's Opening Brief at 9.

The Petitioner never explains what statutory authority has been exceeded
Nonetheless, Halper goes on to insist (again, without explanation) that the Applicant
should have applied for an NPDES permit. Petitioner’s Opening Brief at 9.

Although the Petitioner never quite explains his theory, apparently it is intended as
a distinct legal theory from the “local public interest” issues addressed above. The idea
seems to be that the very existence of a permitting requirement under the Clean Water
Act defeats IDWR’s “statutory authority” to act.

In the discussion below, the Applicant takes issue with the Petitioner’s conclusion

for the following reasons:

The Clean Water Act has three primary regulatory mechanisms. The first is Section 402, which
governs “point sources” that discharge pollutants into waters of the United States (i.e., surface waters and
associated wetlands). Clean Water Act, 33 U.S.C. § 1342, This is also known as the National Pollution
Discharge Elimination System (“NPDES”). This is the program which Halper alleges is implicated.

Section 404 (Clean Water Act, 33 U.S.C. § 1344) establishes a permitting program for “dredge
and fill” activities. Since these activities often occur in wetlands, a section 404 permit is sometimes
referred to a wetlands permit. This section has nothing to do with this litigation, however.

Finally, Section 401 (Clean Water Act, 33 U.S.C. § 1341) deals with state certification (that is,
approval) of federal permits. Since no Section 402 permit 1s required here, Section 401 is not triggered. In
any event, Halper has not alleged a violation of Section 401,
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(1)  The basic premise is false; that is, the Applicant is not required to obtain an
NPDES permit.

(2)  The issue is an afterthought, improperly raised on appeal.

(3) Evenif an NPDES permit were required, the allegation should be directed
to a proper (presumably federal) court after exhaustion of federal
administrative remedies.

(49) The Wallop Amendment to the Clean Water Act expressly directs that the
Clean Water Act not be used as a tool to upset state water allocations.

(5) The IDWR has no statutory authority or expertise to act in the area.

We discuss each of these points in turn.

B. The Clean Water Act Only Applies to Discharges to Surface Water.
L There Is No Evidence in the Record of a Hydrological
Connection to the Snake River.
Many people mistakenly assume that the federal Clean Water Act applies to all
natural water bodies. It does not. The United States Congress carefully delineated its
scope, limiting its applicability to most surface waters and some wetlands.®

Technically speaking, the NPDES program applies to “any addition of any pollutant to navigable
waters from any point source”. Clean Water Act § 502(12), 33 US.C. § 1362(12). “Navigable waters,”
in turn, is defined to include “waters of the United States.” Clean Water Act § 502(7), 33 U.S.C.

§ 1362(7). At one time, it was contended by some courts and commentators that this was odd phraseology
was simply a shorthand reference intended to encompass all waters within the reach of the Commerce
Clause. (This would follow the pattern of the civil rights laws.) That broad view was squarely rejected by
the United States Supreme Court in its most recent decision on the subject. Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers (“SWANCC”), 531 U.S. 159, 121 8. Ct. 675
(2001) (see discussion in Part Vi.B.5 at page 39.) It is now clear that the jurisdictional reach of the Clean
Water Act is strictly limited to certain surface waters and some closely associated wetlands. Uhnited States
v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985).
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The DeKruyf Dairy does not discharge pollutants into any surface water or
wetland.” The only argument Halper can make that the Clean Water Act applies would
be that the DeKruyf Dairy discharges pollutants into ground water that is “hydrologically
connected” to a surface water, such as the Snake River. However, this contention is
false.

The record contains no evidence of any connection between discharges of
nutrients at the DeKruyf Dairy and discharges of nutrients into the Snake River. There is
some minimal evidence of a distant, general hydrological connection,® but there is no
evidence whatsoever that nutrients (i.e., the pollutants) applied at the Dairy would ever
reach the Snake River. The closest the Petitioner got to that was an admission by
DeKruyf’s expert that a tiny fraction of nutrients applied at the site might migrate a few
feet to the root zone. No evidence, however, takes the nutrients on the three and a half

mile odyssey from the root zone to the Snake River.’ The absence of such evidence is

"In order to establish Clean Water Act jurisdiction, it would also necessary to show that the
DeKruyf Dairy is a “point source.” (See footnote 8 at page 33.) There is no evidence in the record to
support this finding, either.

*That evidence, however, is insufficient to establish any hydrological connection at the location of
the DeKruyf Dairy. General evidence that water in the Eastern Snake Plain Aquifer tends to flow ina
particular direction does not support the conclusion that water put into a particular sub-aquifer will ever
reach the Snake. The Court is entitled to take judicial notice of the fact that many aquifers are composed of
many layers and are often separated by impermeable material. Moreover, the distance between the dairy
and the Snake River (over three miles) means that the water connection, if any, would have to be measured
in geological time.

“Nor is there any basis to simply “assume” that the nutrients will follow the hydrological flow and
make their way unaltered and undiluted to the Snake River. There is no evidence that the small quantity of
nutrients applied pursuant to mandated “best management practices” will not break down as they are
filtered and diluted as they pass through what may be decades of passage through the Eastern Snake Plain
Aquifer.
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fatal to Protestant’s claim that the Clean Water Act applies, no matter what legal standard
is applied.’
2. EPA’s Current CAFO Rule Applies Only Where There Is a
Discharge to Surface Water.

In the previous section we noted that the Clean Water Act applies only to surface
water and wetlands, not ground water. EPA’s implementing regulation for CAFOs is
consistent with that statutory limitation.” 40 C.F.R. § 122.23.

Indeed, the rule is quite straightforward. For the rute to apply, EPA must
determine that the facility is a “significant contributor of pollution to the waters of the
United States.” 40 C.F.R. § 122.23(c)(1). As pointed out above (footnote 6 at page 32),
this term of art refers to surface water and associated wetlands.

Any doubt about that is dispelled by the CAFO general permit'" issued for Idaho in
1997 (the “General Permit”)."* 62 Fed. Reg. 20,177 (Apr. 25, 1997). The General Permit
states as follows, in pertinent part:

C. How to Determine if Your Animal Feeding
Operation Is a CAFO?

YSee Washington Wilderness Coalition v. Hecla Mining, 870 F. Supp 983, 990 (E.D. Wash.
1994) (holding that the Clean Water Act covers hydrologically connected ground waters, but requiring a
demonstration that “pollutants from a point source affect surface waters™ and that “pollutants must be
traced from their source to surface waters.”).

""This section addresses only the current EPA CAFO rule. The Clinton proposed rule discussed
infra (Part VI.B.4 at page 37) is not consistent with the current CAFO rule.

If, contrary to this analysis, the DeKruyf Dairy were required to obtain an NPDES permit, such a
permit may be had for the asking All that is required is to file a “notice of intent” with the federal EPA,
and the Diary would be covered by this “general permit.”

13A general permit is a set of general conditions under which any covered CAFO may file a “notice
of intent” to operate. The idea is to simplify the permitting process.
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7. Does your facility discharge directly into rivers,
streams, creeks or other waters of the United
States?

If yes, your facility is a CAFO. If no, proceed
to next question.

8. Does your facility discharge through a man-
made device such as a pipe, ditch, or field
overflow from land application, into a river,
stream, creek or other waters of the United
States?

If yes, your facility is a CAFO. If no, your
facility is not a CAFO.
Id. at 20,182.

We are left wondering what part of “no” is unclear to the Protestant. If Halper
imagines that there is still wiggle room in this, the following discussion should put that to
rest.

3 The ConAgra Case Is the Law in Idaho, and Squarely
Rejects the Application of the Clean Water Act to Ground
Water.

The question of whether a mere “hydrological connection” to surface water is
sufficient to trigger the Clean Water Act has split the circuits."* However, the law in the
Idaho District of the Ninth Circuit is well settled. As Halper himself concedes
(Petitioner's Opening Brief at 11), the applicable federal law governing Idaho firmly
establishes that the Clean Water Act does not apply to any ground water, even when it is
hydrologically connected to surface water. United States v. Condgra, Inc., 1997 LEXIS
21401 (D. Idaho, Dec. 31, 1997) (Magistrate Judge Boyle presiding in Boise, Idaho)
(copy attached as Schedule “B” hereto).

'“Again, the Applicant does not concede that there is any hydrological connection here. See
footnote 8 at page 33.
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The ConAgra court could not have stated the matter more clearly:

This Court agrees with the well reasoned and scholarly
opinion of the Oregon district court, and for the same reasons
stated therein concludes that discharges of pollutants into
groundwater are not subject to the CWA’s NPDES permit
requirements even if that groundwater is hydrologically
connected to surface water. Accordingly, this Court does not
have jurisdiction over the violations alleged by Plaintiff of
discharges to the surface water of Indian Creek via
groundwater.

ConAgra at *18 (referring to Umatilla Water Quality Protective Ass’'n, Inc. v. Smith
Frozen Foods, Inc., 962 F. Supp. 1312 (D. Ore. 1997)) (emphasis added).

The Condgra court reviewed the Oregon District Court’s Umatilla decision in
detail. Judge Boyle found strong evidence in the plain language of the Clean Water Act,
its legislative history, and EPA’s own interpretation of the Clean Water Act. The court
first noted that Congress knew how to include ground water in the Clean Water Act’s
provisions when it wanted to."’ In telling contrast, the permitting provisions of the Clean
Water Act never mention ground water. Based on the legislative history and EPA

interpretations below, this was not a mistake. Ground water was deliberately left out.

1For example, the court looked at the planning provisions of 33 U.S.C. § 1252(a), where Congress
commanded that:
the Administrator shall prepare or develop comprehensive programs for
preventing, reducing, or eliminating the pollution of the navigable waters
and ground waters and improving the sanitary condition of surface and
underground waters.
See ConAgra at *12 (quoting this provision) (emphasis added).
Congress also wished to establish a surveillance system for surface and underground waters:
[The Administrator shall] establish, equip, and maintain a water quality
surveillance system for the purpose of monitoring the quality of the
navigable waters and ground waters and the contiguous zone and the
33 US.C. § 1254(a)(3), See ConAgra at *12-13 (quoting this provision) (emphasis added).
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ConAgra similarly relies on unambiguous, subsequent legislative history. Botha
Senate Committee and the entire House rejected amendments to the Clean Water Act that
would have brought ground water within the act’s permitting and enforcement
provisions.'* Congress was aware of the issue and decided, wisely, to leave the regulation
of ground water to the states.

Finally, ConAgra relies on the fact that EPA itself has never formally interpreted
the Clean Water Act to apply to ground water. For example, EPA’s Office of General
Counsel advised EPA in 1973:

Section 402 [33 U.S.C. § 1342] authorizes the
Administrator to issue a permit “for the discharge of a
pollutant.” Under § 502(12) the term “discharge of a
pollutant” is defined so as to include only discharges
into navigable waters (or the contiguous zone of the

ocean). Discharges into ground waters are not

included. Accordingly, permits may not be issued,,

and no application is required, unless a discharge into

navigable waters is proposed or is occurring,.
ConAgra at *16-17 (quoting Opinion, Office of General Counsel (December 13, 1973),
as reprinted in Exxon Corp. v. Train, 554 F.2d 1310, 1320 n. 21 (5™ Cir. 1977))
(emphasis added).”

In sum, the federal district court for Idaho thoroughly reviewed the issue and ruled

unequivocally that the Clean Water Act does not cover hydrologically connected ground

water.

'8S. Rep. No. 414, 92d Cong., 1* Sess. 73 (1971); U.S.Code Cong. & Admin. News 1972, p.
3668, 3749; 118 Cong. Rec. 10,667, 10,669 (1972). See ConAgra at 13-15.

EPA has twice promuigated regulations restricting its anthority over ground water in accordance
with this opinion. 38 Fed. Reg. 13,528 (May 22, 1973), codified as 40 C.F.R. § 125.26(a)(1) (1977); 44
Fed. Reg. 32,854, 32,870 (June 7, 1979),
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4. The Clinton Administration’s Eleventh Hour Proposed
CAFO Rule Provides No Reason to Believe ConAgra Will
Be Overturned.

Halper pitches his hopes for getting past the Condgra decision on a desperate long
bomb launched by EPA in the waning days of the Clinton Administration. Literally
eight days before President Bush took office, the Clinton Administration issued a
proposed rule which would have dramatically extended the agency’s authority under the
Clean Water Act to regulate CAFQOs. 66 Fed. Reg. 2960, 3015 (Jan.12, 2001). This rule
was one of an unprecedented flood of new and proposed enVironméntal regulations which
swelled the Federal Register during those first days of 2001.

In the proposed CAFO rule, EPA reversed longstanding agency policy and ignored
thirty years of clear congressional directives. It sought to regulate, for the first time,
discharges from CAFOs to ground waters that are hydrologically connected to “nearby
surface waters.” 66 Fed. Reg. at 3015. Thus, the proposed rule constitutes a direct
repudiation of ConAdgra and supporting cases.'®

However, the proposed rule is wrong. It appeared in the Federal Register only
three days after the United States Supreme Court decided Solid Waste Agency of North
Cook County v. U.S. Army Corps of Engineers (“SWANCC”), 531 U.S. 159 (2001).

Not surprisingly, the proposed rule does not discuss the impact of SWANCC. This
is a major problem for the rule, because SWANCC explicitly overruled the major premise
underlying the only cases supporting the rule. In the next section (Part VLB.5 at page 39)
we discuss the devastating impact SWANCC has on Petitioner’s argument.

"*Each and every one of the authorities relied on by EPA was expressly rejected by the court in
Condgra. Compare 66 Fed. Reg. at 3,015-18 with ConAgra at *9-18. In other words, EPA offered
nothing new to inform the interpretation of the Clean Water Act; it simply offered a blanket rejection of
settled federal law in Idaho.
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This regulation is not going anywhere fast. The Bush Administration has held up
consideration of the proposed rule. 66 Fed. Reg. 19,747 (Apr. 17, 2001) (extending the
public comment period until July 30, 2001).

Even if this proposed rule somehow were adopted and successfully defended, it
would not apply to this dairy. The proposal would only allow EPA to determine, on a
case-by-case basis, whether a “direct” hydrological connection (including passage of
“pollutants” through the aquifer) exists between a particular CAFO and a particular |
navigable water body. 66 Fed. Reg. at 3,017. As noted above, there is no evidence in the
record here of any such connection.'

In sum, the proposed rule is wrong. It has been put on regulatory hold. Itisnota
rule yet (and, until then, has no legal effect). Finally, it would not apply to DeKruyf even
if it were a final rule.

For Halper to premise his argument on the hope that Bush Administration will
resurrect, expand and defend a startling, last-minute effort by the Clinton Administration
to overturn thirty years of clear congressional directives — the legal support for which
has now been repudiated by the U.S. Supreme Court — is, to say the least, a stretch.

5. SWANCC Undermines the Cases (In Other Jurisdictions)
That Have Held That the Clean Water Act Applies to
Ground Water Discharges.

"Moreover, the CAFO Rule (like the Clean Water Act) expressly requires that there be a “discrete
conveyance” of pollutants for the CAFO in order to be a “point source™ subject to regulation. The record
in this case contains no evidence of a discrete conveyance. To the contrary, the evidence is that nutrients
would be dispersed throughout the site, and be contained pursuant to “best management practices.” This
describes a classic “non-point source” not subject to NPDES regulations. See generally 33 U.S.C. § 1329.
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Petitioner contends that the majority of cases support his position that the Clean
Water Act covers hydrologically connected groundwater.® While that proposition was
dubious to begin with,>' SWANCC vigorously undermines the very cases on which
Petitioner and Clinton’s proposed CAFO rule rely.

Even the so-called “pro-hydrological-connection” cases, however, require a very direct
hydrological connection — more than physically exists in this case. For instance, many upheld jurisdiction
only in the context of groundwater “nearby” or “adjacent to” surface waters, E.g., Sierra Club v.
Colorado Refining Company, 838 F. Supp. 1428, 1430 (D. Colo. 1993) (discharge to nearby creck
alleged); Williams Pipe Line v. Bayer Corp., 964 F. Supp. 1300, 1320 (S.D. Iowa) (oil in ground water
affected nearby wetland swamp); Washington Wilderness Coalition, 870 F. Supp. at 989 (allegation of
discharge to nearby surface waters through ground water). In our case, the ground water surrounding the
DeKruyf Dairy is three and a half miles away from the nearest surface stream {the Snake River}. Thus,
even the cases Halper relies on do not really help him.

2'The best that can be said from Protestant’s standpoint is that the case law is split. Two of the
three circuits to address the issue have held that the Clean Water Act does not cover hydrologically
connected groundwater. Cf Rice v. Harken Exploration Co., 2001 WL 422051 (5* Cir., Apr. 25, 2001)
(decided under an identical definition of “navigable waters” in the Oil Pollution Act, 33 US.C. §§ 2701, er
seq.) and Village of Oconomowoc Lake v. Dayton Hudson Corp., 24 F.3d 962, 965-66 (7 Cir. 1994),
cert. den. 513 U.S. 930 (1994) with Quivera Mining Co. v. U.S. EPA, 765 F.2d 126, 129 (10* Cir. 1985),
cert. den. 474 U.S. 1055 (1986). See also Town of Norfolk v. U.S. Army Corps of Engineers, 968 F.2d
1438, 1453-54 (1* Cir. 1992) (upholding Army Corps of Engineers decision not to analyze ground water
impact on wetlands). Of the district court cases supporting Protestant’s position, several were within the
Tenth Circuit and rely on Quivera Mining or other Tenth Circuit case law. See Friends of Santa Fe
County v. Lac Minerals, Inc., 892 F. Supp. 1333, 1357 (D. N.M. 1995); Sierra Club v. Colorado
Refining Co., 838 F.Supp. 1428, 1433-34 (D. Colo. 1993). Within the Ninth Circuit, district courts are
nearly evenly split. As discussed, the District of Idaho has found no application of hydrologically
connected ground waters, see Condgra at ¥6-*19, and is joined by the District of Oregon. Umatilla, 362
F. Supp.at 1318-22; but see Friends of the Coast Fork v. County of Lane, 1997 U.S. Dist. LEXIS 22705
(D. Or. Jan. 3, 1997) (magistrate decision finding that NPDES permit was required, implicitly overruled by
Umatilla). The Western District of Washington and the Eastemn District of California, on the other hand,
have held that the Clean Water Act does cover hydrologically connected ground waters. Washington
Wilderness Coalition v. Hecla Mining Co., 870 F.Supp. 983, 990 (E.D. Wash. 1994); McClelian
Ecological Seepage Situation v. Weinberger, 707 F.Supp. 1182, 1195-96 (E.D. Cal 1988), vacated on
other grounds, 47 F.3d 325 (9™ Cir. 1995), cert. den. 516 U.S. 807 (1995). Other district courts are split.
See Williams Pipe Line Co. v. Bayer Corp., 964 F.Supp. 1300, 1319-20 (S.D. Iowa 1997); Kelley v.
United States, 618 F. Supp 1103, 1106-07 (D.C. Mich, 1985).
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SWANCC was a case about wetlands regulation. In short, the Supreme Court held
that the Army Corps of Engineers (the “Corps™) did not have authority to regulate
isolated wetlands pursuant to Section 404 of the Clean Water Act. Section 404 regulates
the discharge of dredged or fill material into the “navigable waters,” exactly as Section
402 (the permitting section) regulates the discharge of pollutants into the navigable
waters.

The Corps had claimed jurisdiction over the isolated wetlands pursuant to what is
known as the “Migratory Bird Rule.” This rule had asserted jurisdiction on the basis that
migratory birds need to use the isolated wetlands, and those birds in turn affect interstate
commerce in the form of bird-watching, hunting and so on. The Supreme Court rejected
the Migratory Bird Rule as a basis for jurisdiction.

The Supreme Court clanified and reinforced the limitation in its earlier decision in
United States v. Riverside Bayview Homes, Inc., 474 U.S. 121 (1985). In that case, the
Court had found Corps jurisdiction over wetlands that were immediately adjacent to a
navigable waterway. In contrast, the Court found in SWANCC that the wetlands in
question there had no “significant nexus” to a navigable waterway, and therefore fell
outside the reach of the Clean Water Act.

This holding, by itself, places Petitioner’s reading of the Clean Water Act in
serious jeopardy. SWANCC at least infers that, if hydrologically connected waters are
part of the navigable waters, the connection had better be very close and very direct (like
the a;djaccnt wetlands 1n Riverside Bayview). It is impossible to read SWANCC and
suppose that a hypothetical ground water connection three and a half miles away — with
ground water movement probably measured in decades or more — is sufficient to confer

jurisdiction.
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Even more importantly, however, SWANCC explicitly holds that Clean Water Act
jurisdiction does not extend as far as the Commerce Clause permits. The Court states:

Permitting respondents to claim federal jurisdiction over ponds and
mudflats falling with the “Migratory Bird Rule” would result in a
significant impingement of the States’ traditional and primary power over
land and water use. Rather than expressing a desire to readjust the federal-
state balance in this matter, Congress chose to “recognize, preserve, and
protect the primary responsibilities and rights of States . . . to plan the
development and use . . . of land and water resources . . .”

SWANCC at 121 S. Ct. at 684 (citations omitted).

Rather than imposing a radical readjustment, the Court found that the Clean Water
Act continues Congress’ traditional jurisdiction over navigable waters, leaving ground
water to regulation by the states.

This holding is devastating to Petitioner’s claim. Virtually every case (all of
which are outside the Ninth Circuit) finding EPA jurisdiction over hydrologically
connected wetlands is premised on the assumption that Congress intended jurisdiction
under the Clean Water Act to extend as far as the Commerce Clause permits.” This
premise is now demonstrably false. There is simply no way EPA could now justify
regulating a source that is over three miles away from surface water.

Within the last few weeks, there have been a number of cases, interpreting
SWANCC. For example, the Fifth Circuit confirmed that SWANCC represents a sea
change in the scope of Clean Water Act regulation.? Rice v. Harken Exploration Co.,

RQuivera Mining, 765 ¥ .2d at 129, Friends of Santa Fe County, 892 F. Supp. at 1355;
Washington Wilderness Coalition, 870 F Supp. at 989; Colorado Refining, 838 F. Supp. at 1433.

“Then again, one might say that SWANCC reflects no change at all, but merely brings to an end
the speculation and theories aimed at expanding the jurisdiction of the Clean Water Act beyond its original
intent. A quiet after the storm is also a sea change.
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2001 WL 422051 (5" Cir. April 25, 2001), interpreted the term “navigable waters” under
the O1l Pollution Act, which defines the term identically to the Clean Water Act. The
court held navigable waters do not include hydrologically connected ground waters. The
court relied heavily on SWANCC, noting that the Supreme Court has recently “limited the
scope of the CWA.” Id. at *3-4. Based in part on the Supreme Court’s direction in
SWANCC, the Fifth Circuit left no doubt that navigable waters are just that:

Accordingly, we hold that a generalized assertion that covered
surface waters will eventually be affected by remote, gradual,
natural seepage from the contaminated groundwater is
insufficient to establish liability under the OPA.

Rice at *7.

C. Because the Clean Water Act Issue Was Not Raised Below, It May
Not Be Raised on Appeal.

We have addressed the merits of the Clean Water Act claim in the preceding
section, because the merits are clear. We do not wish to give the appearance of hiding
behind a procedural technicality. However, it is not necessary for the Court to reach the
merits. The discussion of Petitioner’s Clean Water Act claim may begin and end with the
observation that he has raised it too late. Neither Halper, his witnesses, nor his counsel
ever mentioned the Clean Water Act in their pleadings, their presentation of evidence, nor
their argument to the IDWR.

This is readily confirmed by reference to Finding of Fact No. 7 which identifies
each of the four issues raised by the Petitioner at the hearing, Record at 89. None of
these remotely suggests this issue raised on appeal with respect to the Clean Water Act.

Halper has not sought reconsideration or otherwise challenged this finding,

Lot s
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The law in Idaho is crystal clear that a legal argument or claim must first be raised
first before the administrative agency. For instance, in Balser v. Kootenai County Bd. of
Comm’'rs, 110 Idaho 37, 40, 714 P.2d 6, 9 (1986), a disappointed zoning applicant raised
for the first time on appeal to the district court the argument that zoning ordinance in
question was not properly adopted. The Supreme Court chastized the district court for
entertaining the argument: “It is by now a well established rule in Idaho that review on
appeal is limited to those issues raised before the lower tribunal and that an appellate
court will not decide issue presented for the first time on appeal. Balser, 110 Idaho at 40,
714 P.2d at 9 (citing a line of Idaho cases).

The Supreme Court has continued to hammer away on this point. “It is axiomatic
that an issue not raised below will not be considered for the first time by this Court.”
Butters v. Hauser, 125 Idaho 79, 82, 867 P.2d 953, 956(1993). “The rule applies equally
to contested cases in administrative settings as well as proceedings before the courts.”
Knight v. Dept. of Insurance, 124 Idaho 645, 649, 862 P.2d 337, 341 (Idaho App. 1993).

The rule stated above is black and white. The only gray area is found where a
party raises an issue below, but without the proper formalities. Manookian v. Blaine
County, 112 Idaho 697, 700, 735 P.2d 1008, 1011 (1987). Halper cannot fit into this
exception. The Clean Water Act was mentioned in testimony offered by the Applicant, in
the context of identifying all the procedural hoops which had been satisfied. However,
the fact that Applicant mentions something as a non-issue does not equate to a claim —
even an “informal claim” — made by the Petitioner.

In sum, this issue was not raised by the Petitioner below. That should end the

matter.
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D.  The Petitioner Is Asking for Relief Unavailable at this Court.

The Petitioner would have the IDWR enforce the Clean Water Act as an adjunct to
its water rights analysis. The Court does not have jurisdiction to do so. The Clean Water
Act provides a clear remedy for citizens aggrieved by any failure of the federal
government or any state to enforce the Clean Water Act. The Act permits the filing of a
“citizen suit” to redress any “violation of ... an effluent standard or limitation under this
chapter” or any “failure of the Administrator to perform any act or duty under this chapter
which is not discretionary with the Administrator.” 33 U.S.C. § 1365(a).

Nothing in Idaho law indicates that the Idaho Legislature intended to duplicate
Clean Water Act review by requiring some sort of parallel public review of federal water
quality standards within the transfers. In fact, the Legislature was quite explicit that it
would not permit any regulation beyond that required under the Clean Water Act and that
IDEQ would make that determination for the State. L C. § 39-3601.%

“Idaho’s Surface Water Quality Act, k. C. §§ 39-3601 to 39-3639, govemns the protection of
surface waters in Idaho (i.e. the “waters of the United States” described in Petitioner’s brief). Idaho Code
Section 39-3601 declares the Legislature’s intent in passing the Surface Water Act:

The legislature, recognizing that surface water is one of the state’s most valuable natural resources,

has approved the adoption of water quality standards and authorized the administrator of the

division of environmental quality of the department of health and welfare in accordance with the
provisions of this chapter, to implement these standards. In order to maintain and achieve existing
and designated beneficial uses and to conform to the expressed intent of congress to control
pollution of streams, lakes and other surface waters, the legistature declares that it is the purpose of
this act to enhance and preserve the quality and value of the surface water resources of the state of

Idaho, and to define the responsibilities of public agencies in the control, and monitoring of water

pollution, and, through implementation of this act, enhance the state’s economic well-being. In

consequence of the benefits resulting to the public health, welfare and economy;, it is hereby
declared to be the policy of the state of Idaho to protect this natural resource by monitoring and
controlling water pollution; to support and aid technical and planning research leading to the
control of water pollution, and to provide financial and technical assistance to municipalities, soil
conservation districts and other agencies in the control of water pollution. The director, in
cooperation with such other agencies as may be appropriate, shall administer this act. It is the
intent of the legislature that the state of Idaho fully meet the goals and requirements of the federal
clean water act and that the rules promulgated under this act not impose requirements beyond those
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We believe the Legislature’s statement in Section 39-3601 is jurisdictional  The
Legislature could not have intended to allow courts to apply a different, vague standard to
water rights applications that is not required under the Clean Water Act. In each case
where the Department or a Court addressed this standard, there would be the opportunity
for regulation more stringent than the Clean Water Act. Further, any review under the
public interest standard becomes pointless. The “public interest” question becomes
simply whether the applicant has obtained necessary approvals from EPA and IDEQ.
Any determination contrary to these agencies would be more stringent than the Clean

Water Act requires.

of the federal clean water act.
1. C. § 39-3601 (emphasis added).

BSection 39-3601 plainly establishes two points: 1) that IDEQ is the primary agency in charge of
water quality protection, and 2) that Idaho law permits no more stringent water quality protection limits
than federal law requires. Section 39-3601 places the responsibility for water quality protection on IDEQ,
which may act “in cooperation with other agencies as may be appropriate ....”

IDEQ’s cooperation with the 1daho Department of Agriculture (“IDA”) in implementing the dairy
waste program is the prime example of how the cooperation process works. In delegating certain
responsibilities under the dairy waste program, IDEQ, IDA and others entered into a specific memorandum
of understanding defining who was to do what. In stark contrast, no such memorandum exists with IDWR,
and there simply is no formal cooperative relationship between IDEQ and IDWR on the water quality
matters at issue in this case.

Similarly, Section 39-3601 is clear that Idaho law cannot impose more stringent limitations on
discharges than federal law requires. This requirement is impossible to reconcile with Protestant’s
contention that IDWR should undertake an undefined public interest or statutory analysis as to the water
quality impacts of a water rights application. If IDWR’s analysis causes it to impose more stringent
requirements than EPA or IDEQ would require, it violates Section 39-3601. If it imposes the same or
lesser requirements, IDWR's action becomes unnecessary and duplicative. We note that the legislature
enacted Section 39-3601 long after the Idaho Supreme Court decided Shokal, so the court’s analysis in
Shokal is not informed by and does not address the stringency issue in Section 39-3601.
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E. The Wallop Amendment Preserves the Separate Integrity of State
Water Law and Allows the Department to Proceed with this
Transfer Unfettered by the Clean Water Act.

At the time of the adoption of the Clean Water Act, there was considerable
controversy over whether the Act might be used to undermine or interfere with the
allocation of water rights under state law (just as the Petitioner is seeking to do here). As
a consequence, Congress adopted the Wallop Amendment (named after is sponsor,
Senator Wallop of Wyoming) in 1977 to ensure that this not occur. The Amendment
pfovides:

It is the policy of Congress that the authority of each State to

allocate water within its jurisdiction shall not be superseded,

abrogated or otherwise impaired by this Act. It is the further

policy of Congress that nothing in this Act shall be construed

to supersede or abrogate rights to quantities of water which

have been established by any State.
Pub. L. No. 95-217 § 5(a), 91 Stat. 1567 (1977) (codified at Clean Water Act § 101(g),
33 U.S.C. § 1251(g)).

There have been a number of cases over the years addressing the Wallop
Amendment. Throughout these decisions, the message has been consistent — as clear
and simple as the language of the amendment itself:

The Clean Water Act addresses environmental concerns within its precisely
defined and highly structured regulatory process. It is a complicated process, involving
multiple federal and state agencies, with many regulatory tentacles. But when it comes to
the allocation of state water rights, the Clean Water Act’s tentacles are cut off by the
Wallop Amendment. There is no authority under the Act to alter the outcome of a state

water rights allocation.
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On the other hand, the Wallop Amendment only goes so far. In several instances,
plaintiffs have tried unsuccessfully to hide behind their state water rights, employing the
Wallop Amendment as a shield against federal environmental regulation. Each time this
has failed. Federal courts have made it clear that the Wallop Amendment does not excuse
a person from compliance with the Clean Water Act, even where the result may be an
indirect impairment of the person’s ability to exercise his or her state water rights.”

Despite this limitation, the Wallop Amendment means something. It means
something very important. It is a clear, two-word message regarding state water
allocation: “hands off.”

This is consistent with what Senator Wallop himself said about his own measure:”

®For example, in Riverside Irrigation Dist. v. Andrews, 758 F.2d 508 (10th Cir. 1985), the Tenth
Circuit rejected an argument by an irrigation district planning to construct an irrigation dam that it did not
need to obtain a “section 404 permit” under the Clean Water Act, even though such a permit might be
denied or conditioned on the basis of flow conditions (thereby arguably, “impaining” the district’s water
rights). The Tenth Circuit noted that the Wallop Amendment was “only a general policy statement, ‘which
cannot nullify a clear and specific grant of jurisdiction, even if the particular grant seems inconsistent with
the broadly stated purpose.’” Riverside Irrigation Dist. v. Andrews, 758 F.2d 508, 513 (10th Cir. 1985)
(second appeal) (quoting Connecticut Light and Power Co. v. FPC, 324 U.S. 515 (1945)).

A federal court in Alabama recently addressed the Wallop Amendment in Water Works & Sewer
Board of the City of Birmingham v. U.S. Department of the Army, Corps of Engineers, 983 F. Supp.
1052 (N.D. Ala. S.D. 1997). “As is clear from the above, the Wallop amendment was meant to prevent an
entity, such as the Water Works, that has found itself unable to prevent reallocation of water resources
under state law to use the Corps’ permitting process to block the allocation on the ground that the allegedly
aggrieved entity was somehow a better water source.” Likewise, Halper should not be allowed to use the
Clean Water Act as an excuse to re-structure the state water allocation process.

See also, Alameda Water & Sanitation Dist. v. Reilly, 930 F. Supp.486, 493 (D. Colo. 1996), in
which the federal court reminded the parties that the Wallop Amendment requires an “accommodation”
between federal environmental concerns and state water allocation, with each operating in their respective
spheres.

TAs the legislation’s primary sponsor, his remarks are entitled to substantial weight.” United
States v. Akers, 785 F.2d 814, 819 (9* Cir. 1986).
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The requirements of [Clean Water Act] permits may
incidentally affect individual water rights .... Tt is not the
purpose of this amendment to prohibit those incidental
effects. It is the purpose of this amendment to insure that
State allocation systems are not subverted, and that effects on
individual rights, if any are prompted by legitimate and
necessary water quality considerations, This amendment is
an attempt to recognize the historic allocation rights contained
in State constitutions. It is designed to protect historic rights
from mischievous abrogation by those who would use the act,

designed solely to protect water quality and wetlands, for
other purposes.

3 Legislative History of the Clean Water Act of 1977 at 532 (Senate Debate, Dec. 15,
1977) (cited in United States v. Akers, 785 F.2d at 821, and Water Works, 983 F. Supp. at
1078-79) (emphasis supplied).

In other words, although the Wallop Amendment is not a trump card which
exempts one from complying with federal law, neither 1s the federal Clean Water Acta
trump card which can be used to independently alter the outcome of state water
proceedings.

Yet, Halper is using the Clean Water Act in exactly the way which Senator Wallop
sought to halt. Halper is saying something which amounts to this:

Even though I can’t quite put my finger on it, 1 think there
might be some sort of federal environmental permitting
requirement applicable here. Consequently, even though the
Department of Water Resources has no authority or expertise
to evaluate this, let’s go ahead and flat out deny the
Applicant’s state water right, irrespective of how that
permitting process ultimately plays out.

This is exactly the sort of “mischievous” reasoning Senator Wallop warned of. Itis

exactly what the Wallop Amendment prohibits.
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Consequently, this Court should not entertain Halper’s invitation to alter the
allocation of state water rights on the basis of a vague reference to federal CleanWater

Act requirements.

F. The IDWR Has No Statutory Authority or Expertise to Take
Regulatory Actions on the Basis of Clean Water Act Requirements.

There is good reason that the Wallop Amendment protects state water right
proceedings from interference by the Clean Water Act. Many state water departments
across the West, including Idaho’s, have no expertise or authority on the subject.
Because this argument is best made by the agency itself, we defer to (and adopt by
reference) that part of the State of Idaho’s brief on the subject.

Respectfully Submitted this 21* day of May, 2001.

CKSENS,

S \‘i/LLIAMS & MESERVY
DM

ROBERT E. WILLIAMS

GIVENS PURSLEY wur

(Dunshonarif Lol ~

CHRISTOPHER H. MEYER

Attorneys for Respondents DeKruyf
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY That on this 21* day of May, 2001, I served a true and
correct copy of the foregoing document on the person(s) whose names and addresses
appear below by the method indicated:

Richard A. Carlson Allen D. Meritt, P.E.
Post Office Box 21 Idaho Depariment of Water Resources
Filer, ID 83328 1341 Fillmore St Suite 200
Twin Falls, ID 83301
l.. Glen Saxton Phillip J. Rassier
Idaho Department of Water Resources Candice M. McHugh
PO Box 83720 idaho Department of Water Resources
Boise, Idaho 83720-0058 P.O. Box 83720

Boise, |D 83720-0098

Xx__ By depositing copies of the same in the United States mail, postage prepaid,
at the post office at Jerome, Idaho.

By hand delivering copies of the same to said person at

By facsimile transmission to , and by then mailing
copies of same in the United States mail, first class postage prepaid, at the
post office at Jerome, Idaho.

N YoM

ROBERT E. WILLIAMS
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SCHEDULE A:
SCHEDULE B:

LIST OF EXHIBITS

Memorandum of Understanding

ConAgra case
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THE IDAHO DAIRY POLLUTION PREVENTION INITIATIVE
MEMORANDUM OF UNDERSTANDING

OBJECTIVE

The objectives of this Memorandum of Understanding (MOU) are to define roles of the
agencies in regulating the dairy industry in Idaho and to recognize the Idaho State
Department of Agriculture’s (ISDA’s) lead role in ensuring dairy waste systems and practices
in accordance with the provisions outlined in the Idaho Waste Management Guidelines for
Confined Feeding Operations (CFO Guidelines), a 1993 publication by the Idaho Department
of Health and Welfare's Division of Environmental Quality (IDEQ). This MOU sets forth
a working arrangement between the agencies and the Idaho dairymen to reduce duplicative
inspection efforts, increase the frequency of inspections of dairy waste management systems
and to provide a sound inspection program, in order to prevent poflution and protect Jdaho's
surface and groundwater from dairy waste contamination.

BACKGROUND

This MOU has been developed because of the recognition by the Idaho Dairymen’s
Association (IDA), ISDA, the U.S. Environmental Protection Agency (EPA), IDEQ, and
other interested parties for the need to formalize an ongoing effort to conserve resources, to
more effectively and efficiently use personnel, to reduce duplicative inspection services, and
to ensure Idaho dairymen comply with the Clean Water Act (CWA) and the Idaho Water
Quality Standards and Wastewater Treatment Standards (IWQS). This approach will
capitalize on the already frequent presence of ISDA dairy inspectors on dairy farms and is
intended to enable IDEQ and the EPA to redirect and focus resources.

AGREEMENT
Whereas the ISDA routinely inspects dairies for milk sanitation issues, and;

Whereas the ISDA, the IDEQ, and the EPA couduct routine environmental inspections on
these same dairy farms, and;

Whereas it is in the best interests of the people residing in the State of Idaho to support more
efficient governmental programs, and;

Whereas the protection of water quality will be enhanced through a more cooperative and

efficient approach, the undersigned agencies hereby acknowledge the ISDA as the lead

agency for dairy waste management inspections to ensure comphancc with the CWA and the
IWQS, and agree to the following:
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GENERAL POLICIES

1)

2)

3)

4)

5)

Inspections of dairies should generally include a vxsual inspection of the waste
containment and runoff control facilities.

Inspections of dairies will be conducted so that reliable information concerning
operating conditions applicable to water quality requirements will be documented.

Inspections may include the collection of discharge samples and photographs. Any
sampling of discharges and subsequent analyses will be conducted according to
procedures subsequently approved by ISDA, IDEQ, and EPA with consultation with

IDA.

Meetings between the ISDA, the IDEQ, the EPA, and the IDA will be the primary
method for discussion of program progress. The ISDA, IDEQ, and EPA may also
identify those instances where enforcement action may be appropriate. An annual
mid-year review meeting will be held each April between the ISDA, the IDEQ, the
EPA, and the IDA to -address issues regarding waste management and the

environment relative to the dairy industry.

ISDA, IDEQ and EPA files will be mutually available under applicable law to the

ISDA, IDEQ and EPA for inspection and copying. They shall respect the
confidentiality of files or materials designated CONFIDENTIAL in accordance with

federal and state regulations.

RESPONSIBILITIES

The ISDA will: )

1)

,2)

3)

- 4)

Promulgate and enforce rules for the purpose of carrying out the objective of this
MOU. Non-compliance with these rules or discharge violations may result in
revocation of authority to sell mﬂk for human consumption.

Initiate appropriate dmry waste inspection protocols to prevent dairy waste releases.

Conduct periodic inspections of all dairies to include evaluation of waste collection,
treatment, handling, disposal, and managemient procedures for compliance with the
CWA and the IWQS. Rcspond to all complamts and information regardmg dairy
waste managemcnt _ _

Notify IDEQ immediately of all releases that canpot be stoppod within 24 hours All
releases that present 2 substantial present or potential hazard to human health and the

environment shall be immediately reported to the IDEQ.

MEMORANDUM OF UNDERSTANDING -2 =~ ' : -




.5)

8)

" Provide a written summary report of all observed releases from dairies that reach

waters of the United States on a quarterly basis to the EPA and the IDEQ. The
report will include, at a minimum, the number of releases by watershed, the number
of inspections conducted, and a summary of the resolution actions taken.

Prepare and submit an annual report to the IDEQ and the EPA prior to the annual

- mid-year review. The report will include activities for the past year as well as

planned and ongoing activities for the current year.

Not revoke a dairy facility’s authorization to sell milk if there is a discharge from that
facility if that facility has a National Pollution Discharge Elimination System
(NPDES) permit and the discharge is not in violation of the NPDES permit.

Approve the design, construction, and location of dairy waste management systems
for dairy farms, per the CFO Guidelines.

The IDEQ will:

1)
2)
3)

4)

5)

Provide training, information, education, and technical assistance for waste handling
and disposal to the ISDA, and/or to dairies upon request, to the extent of available

Iresources.

Discontinue routine compliance inspections on dairies, consmtent with the terms of
this MOU.

Conduct inspections of dairies only when requested by the ISDA. However, the
IDEQ retains the right to inspect in any situation it considers to present a substantial
present or potential hazard to human health and the environment after due notification

to ISDA. )

Initiate enforcement actions under the authority of the Idaho Environmental Protection
and Health Act, only upon request or referral by the ISDA or asa direct result of the
investigation actxons outlmed in paragraph 3 above. BRI

Evaluate ISDA inspection records annually, or at a frequency determmed to be
necessary by the parties to this agreement during the annual mid-year review. The
IDEQ will prepare and submit a report of this review to the ISDA.

The EPA;

1)

2)

Will provide NPDES permit coverage for those dau'y Operanons wxshmg protcctxon

afforded through the authonty of the CWA

Will discontinue routine complxance mspecuons on dairies during the term of this
agreement.
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Intends to conduct inspections of dairies . only when requested by the ISDA.
However, the EPA retains the right to inspect in any situation it considers to present
a substantial present or potential hazard to human health and the environment after
due notification of ISDA.

May initiate enforcement action under the CWA upon request or referral by the ISDA
or the IDEQ, or as a direct result of investigations conducted as outlined in the

preceding paragraph.

Will provide annual training, information, education, and technical assistance for
waste handling and disposal to the ISDA and/or dairies upon request, to the extent of
available resources.

Will review the ISDA inspection program twelve months after its initiation. A small
number of dairies (not to exceed ten) across the state will be visited as part of the
oversight review to determine prograrm success. During the oversight review, these
dairies will be visited by an ISDA inspector or field person and an EPA staff person
for the following purposes: (1) to ensure that inspections are occurring as provided
by this MOU and ISDA rules; and (2) to ensure inspections are conducted in a
consistent manner across the state. Information collected by EPA during oversight
visits will be for the purpose of providing feedback to ISDA. As ISDA will be the
lead agency in Idaho for dairy inspections, EPA does not intend to use information

~ resulting from the oversight visits to initiate independent enforcement actions except

as provided in paragraph #3 above. EPA will submit a report of the review to the
parties. This on-site inspection process will be reviewed annually to determine if it
is needed for the following year and be renewed, modified or cancelled.

The IDA will:

1)
2

3)

Continue the concept of the "Dairy of Merit" program“which acknowledges dairies
that operate in an environmentally responsible manner.

Support continuing education of dairies concerning necessary wasi¢ management
practices to protect surface and ground water from contamination.

Participate in the annual review with the signatory parties and work cooperatively
with the signatory parties to achieve the objectives of this MOU.

GENERAL PROVISIONS

D

Nothing in this agreement shall be construed as surrendering eXisting statutory or
regulatory authority of any party. However, the IDEQ and the EPA recognize the
lead role of the ISDA in inspecting dairies as set forth in this MOU and will exercise

their authorities accordingly.
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'2)  Nothing in this agreement shall be construed to release a dairy from complying with
applicable local, state, and federal environmental statutes, regulations, permits, or

consent orders.

3) The term of this agreement shall be 5 years, unless otherwise revoked by any one of
the signatory parties following 30 day notice to all parties. This agreement may be
amended or extended through mutual agreement of the parties. This agreement, when
accepted by each agency, will be effective from date of the last signature.

SIGNATORY PARTIES:

‘ ' ‘ ot (A

Jo Hatch, Director
{sb:
g

o De en; of Agriculture
te: i; 222 /48
Wallace N. Cory, Pé.

Administrator

Division of Environmental Quality

Idaho Department of Health and Welfare
Date:_F25~ /56

K.e [GRa

Chuck Clarke, Administrator
Region 10, U.S. EPA
Date:_ /¢ /_4 17

Pete Lizaso
Chairman
Idaho DPai : iation, Inc.
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1997 U.S. Dist. LEXIS 21401 printed in FULL format.

UNITED STATES OF AMERICA, Plaintiff, v. CONAGRA, INC., Defendant.
Case No. CV 96-0134-5-LMB
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF IDAHO
1997 U.5. Dist. LEXIS 21401

December 31, 1997, Decided
December 31, 1997, Filed

CORE TERMS: groundwater, summary judgment, affirmative defense, water, pollutant, upset, stricken,
effluent, surface water, discharged. bypars, declaration, permitiee, monthly, wastewater, geouine issue of
material fact, navigable waters, civil peselty, monitoring, notice, limine, upauthorized, ronmoving parny,
maximum, economic benefit, Clean Wate: Act, subject matrer jyrisdiction, regulation, reporting, genuine

COUNSEL: [*1] For USA, plaintiff: D Marc Haws,
AUSA, US ATTORNEY'S OFFICE, Boise, ID. Douglas
M Conde, OFFICE OF ATTORNEY GENERAL,
Boise, ID. Lois J Schiffer, Patrick M Casey, US DEPT
OF JUSTICE, Washington, DC.-Mark A Ryin, Ted
Yackulic, US DEPT OF IUSTICE, Seatle, WA, Fataima
Z Abmad, US DEPT OF JUSTICE, Washingion,
DC. Marc Ryan, EPA REGION X, Bomze, ID.
Kceith E Cohon, ENVIRONMENTAL PROTECTION
AGENCY, Seattle, WA,

For CONAGRA INC., defendant: John J Schirger,
Thomas C McGowan, MCGRATH NORTH MJLLIN
& KRATZ, Omsha, NE. Kristen R Thompsen,
THOMPSON ASHCRAFT & BURNHAM, Boise, 1D.

JUDGES: LARRY M. BOYLE, UNITED STATES
MAGISTRATE JUDGE.

OPINJONBY: LARRY M, BOYLE

OPINION: MEMORANDUM  DECISION  AND
ORDER

Currently pending before the Court are the Unired
States' Partial Motion for Summary Judgment On
Defendant ConAgra, Inc.'s Affirmative Defenses 1-18
(Docker No. 87), United States’ Motion for Partial
Summary Judgment as to Liability (Docket No. 89),
Defendant's Maotion for Pamial Summary Judgment
(Docket No. 91}, Defendant's Third Motion in Limine
(Docket[*2} No, 94), ConAgra's Motion to Lismiss
Under ER.C.P. 12(b)(6) (Docket No. 96), Defenilant's
Second Motion in Limine (Docket No. 98), Deferdant's
Motion 1o Sirike Declaration of Joseph Roberio in
Support of Summary Judgmeni oo Affirmative Defenses
(Docket No. 112), Defendant's Motion 10 Strike
Declaration of Joseph Roberto in Support of Liabitiry
Summary Judgment (Docket No. 1[14), Plaintiff's

Motion to Strike Statement of Facts Re: Groundwater
{Docker No. 128), Defendant's Motion for Order
Denying Subject Matter Jurisdiction (Docket No. 140)
and Defendant's Motion to Supplement Record (Dockes
No. 150},

aving carefully reviewed the record, considered oral
arguments, and otherwise being fully advised, the Court
enfers the following Memorandum Decision and Order.

KGROUND

efendant ConAgra, Inc. owns and operates a beef
slaighterhouse and a canle feeding operation at ifs fa-
cility in Nampa, Idaho. Canle are slaughiered and
essed in the slaughterbouse, and the Concentrared
mal Feeding Operation ("CAFQO"} holds catde in

¢ operations at the facility are regutated by two fed-
pollution discharpge permits: a Natienal Pollution
harge Eliminarion System ("NPDES") permit dated
27, 1985; and a CAFO permit dated March 27,
Plaintiff United States allepes that Defendant
has|been discharging nnmerous potlutimis in violation
of the permits, and brough! the instant enforcemeani ac-
tio secking rivil penalties for the alleged vinlations.
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The action is presently before the Court on several dis-
positive motions filed by the parties as well 25 o several
pretrial motions in Jimine,

II.

CONAGRA'S MOTION TO DISMISS

Defendant bas moved to dismiss Plaintiff's complaint
pursuani to Ped. R. Civ. P. 12(b)(6) for failure to
state a claim upon which relief may be pranted, ar-
guing that the complmnt dozs not meset the require-
ments of potice pleading ser fortk in Fed. R. Civ.
P. 8 because it js overly vague. Sec Docket No. 96.
Defendant{*4] claims that it was only ahle 10 deermine
what Plaintiff copsidered 1o be violauons when Flaintiff
filed its motions for symmary judgment which contained
detarls from discovery of what Plaintiff acmally alleged
Defendani had done in Violation of federal law and reg-
ulations.

The First Claim for relief contaiped in Plaintiff s com-
plaint alleges that a1 "pumerons nmes from Jenuary
1992 through February 1996, ConAgra discharged pol-
Jutants nor suthorized" by ConAgra's NPDES permir.
See Amended Complaint, at PP 15, 22. The 3econd
Claim for relief alleges that at “numerous times from
January 1992 through at least Febmary 1996, ConAgra
discharged pollutants in excess of effluent limitutions”
i CopAgra's permit. See id, at PP 16, 24, The Third
Claim for relief alleges that at "oumerous time; from
Aprl 1992 through Jarmary 1994, ConAgra failed o
comply with monitoring and reponiing violationi. See
id. a1t PP 17, 28, Finally, the Fourth Claim ’or re-
lief alleges that at "mumerous times from January 1992
through October 1992, ConAgra failed 1o comply with
records contents requirements.” See id. at PP ]38, 28,

Firsi, Defendan: argues thac the above cited allegations
are 100[*5] vague, and do not give them natice suffi-
cient to defend against the possible claims. However,
Pluntiff bas fesponded that the allegations state a rel-
evant time period, and explain which statutes it laims
were violated. The viclations come from documents
within ConAgra's possession, and are thus self reported.
Under these ¢ircumstances, the notice pleading require-
ments of Rule 8 are clearly met.

Next, Defendant argues that Plaintiff is requied 10
plead each of the approximately 600 alleged violations
as scparate claims pursuant (o0 Fed. R. Civ. P 0(b).
Rule )1{(b) does provide that *each ctaim founded vpon a
separate transaction or oceurrence . . . ghall be grated in
2 scparale ¢count, ' however, the Rule continues I¢ state

TEL:208 388 18 : P. 003
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that such claime “shall be stated in a separate count or
defense whenever a separation facilitates the clear pre-
sentation of the matiars set forth.® (Emphasis added),
Thus, claims must be separatcd only when such sepa-
ration clarifies the maters set forth, bur claims are pot
required 1o be scparamed. In this action, Plainiff argues
that it would not clarify maticrs to plead each of the ap-
proximartely 600 violations as separatz claims. Rather,
the Complaint[*6] is made more clear by grouping the
alleged violations by type, as Plaintiff has dope. The
Court concludes thar it is not necessary in this action for
Plaintiff to separately plead each of the approximately
600 alleged violations.

As this Court has held in earlier decisions in this
sume action, Plaintiff's Amended Complaint is suffi-
cient under Fed, R. Civ. P 8 to give Defendant notice
of Plantiff's claims. The process of discovery is de-
sigoed to give Defendant farther notice of what specific
actions Plaintiff claims conatirute violations. In this ac-
tion, the parties have done just that, and in the discovery
process have submired jnterrogatories which ask the op-
posing party to list out the claims or affirmative defenses.
The Court concludes that this process has fairly notified
a1 partiss of the opposition's position, and meets the
requirements of the Federal Rules of Civil Procedure.
Accordingly, Defendant's motion 1o dismiss for failure
to stete a claim is denied.

.
SUBJECT MATTER JURISDICTION

Defendant haz moved to dismiss the ¢laims regarding
groundwater from this action for lack of subject maner
jurisdicrion arguing that this Court only has jurisdiction
over{*7] pollutants discharged into surface warer, while
the State of Jdaho has exclusive jurisdiction over pol-
lutants discharged into groundwater. Plaintiff's main
allegations against Defendam stern from violations of
the CWA from alleged discharge of pollutants into the
surface water of Indian Creek. The Court clearly has
Jjurisdiction over those alleged vio)ations pursuant io the
CWA. However, Plaintiff has indicated that it alse in-
tends to prave o trial "additional violations of the CWA,
including, but not Jimited to unauthorized discharges
of pollutams from french drains into Indian Creek and
unauthorized discharges of pollutants via pround wa-
ter from ConAgra's wastewater land application site,”
Memorandum, at 1, a. 2 (Docket No. 90). It 15 the
alleged violations which stem from alleged discharge of
pollutant via french drains and groundwater over which
Defendant claims this Court lacks subject matter juris-
diction,
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There is 2 split of opinion and authority amony courts
which have addressed the issue of whether federal courts
have subject maner jurisdiction over discharges to sur-
face water via groundwater. Tbe Ninth Cireuit Coun
of Appeals has not yet addressed the issue. However,
several[*8) dismict courts in the Ninth Circuit have ad-
dressed the issues presented bere and, interestingly, there
is eleo split of authority among those courns within the
same circuit. Defendant urges the Coun 1o follow and
adopt the reasoning of those courts which bave con-
cluded that the Court lacks subject matter jurisdiction
over discharges to surface water via groundwater, and
seeks an order of the Court dismissing the claimi based
on such discharpes. However, Plaintiff argues that the
majority view is 10 retain jurisdiction of discharges 1o
surface water via groundwater whey the groundwater is
hydro geologically connected to the surface water.

The mosr recent and comprehepsive opinion on the
issue of jurisdiction over waters discharged via ground-
water is Umarilla Water Quality Protective Ass'n, In¢.
v. Smith Frozen Foods, Inc., 962 F. Supp. 1312 (D.Or.
1997). In Umatilla, the district court thoroughly and
in a scholarly manner analyzed the CWA, the Jegislative
history behind the CWA, and the spplicable cate law,
and concluded that "the {CWA] as writien, ag iniended
by Congress, and as applied in Oregon for over wwa
decades does not regulate even fiydrologically-connected
groundwater.” [*9] Id, at 1318,

In reaching this conclusion, the Umarilla decision be-
gins with an analysis of the history and languape of the
CWA:

In 1972, Congress enacted the Clean Water Act (CWA)
in order *ip restore and maintain the chemical, physi-
cal, and biological integrity of the Nation's watera.” 33
U.S.C. § 1251(a). To carry out this goal, he Act pro-
vides that, “except as in compliance " with its provisions,
“the discharge of any pollutant by any person stall be
untlawful.” 33 U.S.C. §1311(a). . . . The CWA defines
“discharge of & pollutant” o include . . . “sny addi-
tion of any pollutant 10 navigable waters from any point
sowrce”. . . . 33 US.C. §1362(12). . . . "Nevigable
waters,” for purposes of the CWA, are "waiers of the
United States, including the territorial seas.” 33 U.5.C.
§ 1362(7). Couns have upheld EPA's broad interpre-
tation of this termn to mclude, esseatially, any surface
water body capable of affecting intersiate commerce.

Id. av 1314 (citations omitted). The court coniinues
by recognizing that the Ninth Circual, like the EPA, has
consisiently given abroad definjtion 10 the torm "wiviga-
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ble waters” for purposes of the CWA. Id. ar 1316.[*10)
However, the Ninth Circuit has not yet visited the is-
sue of whether the CWA, as broad as it is, applies to
discharges to underground waters, Id. at 1316-17.

While the Ninth Circuit has not yet addressed this pre-
cisc issue, other courts are divided on whether the CWA
applies to discharges to groundwater. Some courts have
held that the CWA does apply to discharges 1o groundwa-
ter which are made through proundwater which affects
surface water, See Friends of Santa Fe County v. LAC
Minerals, 892 F. Supp. 1333, 1357-58 (D.N.M. 1595)
(holding that the Tenth Circvit's decision in Quivirz
Mining Co. v. United Siates Envil. Protection Agency,
765 R2d 126 (10th Cir. 1985), cen. denied, 474 U.S.
1055, 106 8. Cr. 791, BR L. Ed. 2d 769 (1986), fore.
closed "any argument thal the CWA does not protec
groundwater with some conneelion to surface waters”
because the Temth Circuit had expansively interpreted
the CWA's jurisdictional rcach in a non-groundwater
coniext): Washington Wilderness Coalition v. Heclz
Mining Co., 870 F. Supp. 983, 989-80 (E.D.Wash.
1994) (holding that, although "Congress did not intend
to include isolated groundwater as part of the 'navigable
waters' “that[*11] the CWA regulates, the CWA does
apply to discharges of pollutants that reach surface wa-
ters through groundwater); Sierra Club v.  Colorade
Refining Co., 838 F Supp. 1428, 1434 (D Colo.
1993) (holding that discharges into “pavigable waters”
include discharges that reach pavigeble waters through
groundwater); McClellan Ecological Seepage Situation
v. Weinberger, 707 F. Supp. 1182, 1193-56 (E.D.Cal.
1988), vacated or other grounds, 47 F.3d 325 (9th Cir.),
cart. denied, 516 U.5. 807, 116 5. Ct. 51, 133 L. Ed.
2d 16 (1995) (noting that althoupgh “Congress did not
iniend 1o require NFDES permits for discharges of pol-
lutants to isolated groundwater,” plaintiff could srate a
claum if it could “establish that the groundwater 15 nat-
urally connectes to surface waters that constitute "navi-
gable waters’ under the Clean Water Act.”).

However, the court in Umatilla found more persuasive
those decisions which held that the CWA’s permitting
provisions do pot apply to any groundwater. See Town
of Norfolk v. United States Army Corps of Enpgineers,
968 F.2d 1438, 1451 (1 Cir.. 1992) (deferring 10 the
Army Corps' definition, which limited CWA coverage
to surface waters); [*12] Kelley v. Uniied States, 618 F
Supp. 1103, 1106-07 (W.D.Mich. 1985) (helding that
Congress’'s intent was to leave rcgulacion of contami-
nated groundwaier to the states); Ungred Statzs v. GAF
Carp., 389 F. Supp. 1379, 1383-84 (5.D.Tex. 1975).

Further, the court concluded “thac discharges of pol-
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lutants inte groundwater are not subject 1o the CWA's
NPDES permit requirement even if that groundwater is
hydrologically connecied to surface water.” Umatilla,
962 F. Supp. at 1320. The court réached thar conclu-
sion for four main reasons. First, the court examined
the language of the statute itself, and concluded that as
a mater of stanviory interpretation, the CWA NPDES
permit requirements do not apply 1o groundwarer:

1 note that when Congress wanted certain provisions of
the CWA to apply to groundwarer, it stated so explicitly.
Thus, it commanded that "the Administrator shall pre-
pare or develop comprehensive programs for preventing,
reducing, or climinating the pellution of the navigable
waters and ground waters and improving the sanitary
condition of surface and underground waters, " 3% U.S.C.
§ 1252(a). Similarly, the Adminiatrator shall "establish,
equip, and roaintain [*[3]a water quality surveillance
system for the purpose of monitoring the quatity of the
navigable walgrs and ground waters and the cortiguons
zone and the occans . . . " 33 U.S.C. § 1254¢a)(5).
In contrasi, section 1342, which eswablishes the NPDES
pernutlting sysiem, makes no refarence to groundwater.

962 F. Supp. at 1318,

Second, the court concluded in Umatilla that the
quoted fanguape indicated thar Cangress did not intend
for the NPDES permit requiremants to apply (o ground-
waldr:

The guoted references strongly indicate that Congress
considered “ground watera” 1o be a different category
of warters from "pavigable waters.” Indeed, through-
out the CWA, Congress appeared to have four cate-
gories of waters in mind-—"navigable waters." the con-
l1guous zone; the ocean, and "ground waters.” Only the
first three of thése, moreover, are included within the
definition of "discharpe of a poliurant,” 33 US.C. §
1362(12), indicating that Congress did not censider dis-
charges to groundwater to be discharges thar would trig-
ger the NPDES permit requirement. See 33 US.C. §
1342(a)(1).

1d.

Third, the court in Umatilla concluded that the lep-
islative history indicated [*14) that Congress cid not
intend for the NPDES permit requiremenrs 1o apply o
groundwater;

The CWA's legislative history sugpests that Congreas
did not intend 1o regulate groundwater in any form. As
the Eastern Distriet of California has noted:
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The report sccompenying the Senate version of the Clean
Water Act stated:

Several bills pending before the Commirnee provided
authority to establish Federally approved standards for
proundwaters which permeate rock, so0il and other sur-
face formations,

Because the jurisdiction regarding groundwaters is so
complex and varied from State to State, the Committee
did pot adopt this recommendation.

S. Rep. No. 414, 92d Cong., lst Sess. 73 (1971),
U.8.Code Cong. & Admin. News 1972, P. 3668, 3749,
reprinted in 2 Conpressionel Research Service of the
Library of Congress, A Legislative Hisory of the Warer
Pollution Control Act Amendments of 1972, 93d Cong.,
15t Sess,, a1 1491 (Comm. Prinr 1973) (hereinafier "Lep
Hist, "),

In addition, the House specifically rzjected an amend-
ment introduced by Rep. - Aspin that would have brought
groundwaier within the permitling and enforcement sec-
tions of the bill. 118 Cong.Rec. 10,669 (1972), {*15]
1 Leg. Hist. 597. In opposing this amendmeni, Rep.
Clausen, a sponsor of the House bill, stated:

Mr. Chairman, in the early deliberations within the com-
mittee which resulted in the imroduction of H.R. 11896,
a provision for ground waters, similar to that suggesied
by the gentleman from Wiseonsin, was thoroughly re-
viewed and it was determined by the commiriee that there
was not sufficient information on ground waters 1o jus-
tify the rypes of controls that are required for navigable
walers.

118 Cong. Rec. 10,667 (1972, ] Leg. Hist, 590-51
(remarks of Rep. Clausen). Thus, both the Senate and
the House specifically rcjected atterupis (o require per-
mits for discharges to groundwarter under the NPDES
program.

McClellan Ecological Seepage Situation v. Weinberger,
707 F. Supp. m 1194, The failure of a proposed
amendment “strongly militates against a judgment that
Congress inteaded a resuli that it expressly declined 1o
enact.” Gulf Oi! Corp. v. Copp Paving Co., 419 U.S.
186, 200, 9585. Ct. 392, 401,42 L Ed. 2d 378 (1974).

962 F. Supp. at 1318-19,

Fourth, the Umarilla decision noted that because the
EPA has offered no formel interpretation of the CWA
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that[*16]) would cover discharges o groundwater, no
deference need be given the agency at this tim::

EPA has offered no formal or consistent interpretarion
of the CWA ther would subject discharges 10 groundwa-
ter to the NPDES permining requirement. | note thar
an agency 's interpretation of a statute thar it administers
is entitled 1o great deference. Chemical Manufacturers
Ass'n v. Namral Resources Defense Council, 470 U.S,
116, 125, 105 &. Cr. 1102, 1107-08, 84 1. Ed, 2d
90 (1985); Chevron U.S.A., Inc. v. Nantral Resources
Defense Council, 467 U.S. 837, 841.44, 104 S. CI.
2778, 2781-83, 81 L. Ed. 2d 694 (1984). Here, how-
ever, the most formal imerpretations from EPA indicate
that the NPDES program does not apply 1o discharges
1o groundwater. The Office of General Counsel advised
EPA that:

Section 402 [ 33 U.S.C. § 1342] authorzes the
Adminjstrater to isgue a permit "for the discharge of
a pollutant.” Under § 502(12) the term “dischérge of a
pollutant” i3 defined so as to include only discharges
inso navigable waters (or the contiguous ron: of the
ocean) Discharges into ground waters are not included.
Accordingly, parmits may not be issved, and no applica-
tion is required, [*17] unless a discharge into navigable
waters js proposed or is occurring,

Opinion, Office of General Counsel (December 13,
1973}, as reprinted in Exxon Corp. v. Train, 554 F.2d
1310 ar 1320 n.21 (emphasis added). Moreovzr, EPA
rwice promulgated regulations restncting its aatherity
over groundwater in accardance with this opinon. 38
Fed.Reg. 13,528 (May 22, 1973), codified as 40 C.FR.
§ 125.26(a)(1) (1977); 44 Fed.Reg. 32,854, 32,870
(June 7, 1979). Couns interpreting the CWA's NFDES
permit program as applying to hydrelogically-conanected
groundwater have vniformly failed to address this inter-
pretive history. Friends of Santa Fc County, 892 F.
Supp. at 1357-58; Washington Wilderness Coalition v.
Hecla Mining Co., B70 E Supp. at 990-9); Sierra Club
v. Colorado Refining Co., 838 F. Supp. ar 1432-34;
McClellan Beolagical Sespage Situation v. Weirbersger,
707 F. Supp. a1 1195-06.

As noted, EPA has not since promulgated regulations
asserting that hydrologically connected groundwaier can
be subject o NPDES perminting. Nos, apparencly, has
it published official guidance on this subject. Given the
General Counsel's interpretation thar the NPDES per-
mining program[*18] does not apply w0 ground warer
and EPA's previous regulatory activity confirming this
interpretation, I do not believe that EPA's tecent par-
enthetical comment in jts discussion of storm warer per-
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mit application regulations, withour more, should be ac-
corded the power 10 reshape the CWA's plain language
and almost twenty-five years of water quality regulation
in Oregon.

Id. at 1319. Based primarily on the foregoing reasons,
the court in Umatilla concluded “tha: discharges of pol-
lutants into groundwater are not subject to the CWA's
NPDES penmit requirement even if that groundwater is
hydrologically connacted to surface water.™ 1d. at 1320,
This Court agrees with the well reasoned and scholarly
opiniop of the Oregon district court, and for the same
reasons stated therein concludes that discharges of pol-
lutanes into proundwater are not subject 1 the CWA's
NPDES permit requirement even if that groundwater is
hydrologically conrected to surface water. Accordingly,
this Court does not have jurisdiction over the violations
alleged by Plaintiff of discharges to the surface water of
Indian Creek via groundwater.

However, the Court notes that Plaintiff in this io-
stant action[*19] has alleged two distunct types of dis-
charges other than direct discharges from surface water.
Plaintiff has stated that it intends to prove at trial vio-
lations from discharges 10 surface water via groundwa-
ter and that it inwends to prove a1 trial violations from
discharges to surface water via french dreins. As in-
dicated above, the Cousnt has concluded in this Action
that it does not have jurisdiction over the alleged per-
mit violations from discharges via groundwater, how-
ever, Plaintiff has alleged and submilted evidence into
the record thar the discharges via the french drains are
not dizcharges from groundwater, but are rather dis-
charges from a point source. Accordingly, the Court
concludes that there remain genuine issues of material
fact regarding the Court's jurisdiction over those dis-
charges Accordingly, at the trial in this matter, the Court
will determine from the evidence presented whether the
discharges from the french drains are discharges from a
point source or are discharges via groundwarer,

Iv.
MOTIONS FOR SUMMARY JUDGMENT

Presemly before the Court are the Unifed States'
Partial Motion for Summary Judgment On Defendant
Conagre, Inc.'s Affirmative Defenses[*20) 1-18
(Docker No. B7), United States’ Motion {ar Partial
Summary Judgment a5 to Liability (Docket No. 89},
Defendant’s Motion for Partial Summary Judgment
(Docket No. 91) and Defendant's Motion for Order
Denying Subject Matter Juriadiction (Docket No. 140).
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However, befors the Courr can address the pending
dispositive moticns, ib light of the pending motions to
strike, it must first be determined what will be consid-
ered 1 support of and in opposition to those notions.
Thus, the Court will first address the pending motions
to strike, and will then proceed to address the parties’
dispositive motiops.

A. Motions 1o Strike

Defendant hes filed & Motion 1o Sirike Declaration
of Joseph Roberto in Support of Summary Judginent on
Affirmative Defenses (Docker No. 112) and 2 Mortion
to Strike Declaration of Joseph Roberto iv Support of
Liability Summary Judgment (Docket No. 114}, and
Plaintiff has, filed a Motion to Sirike Statement of Facts
Re: Groundwater (Docket No. 128).

1. Motion to Strike Roberio Declaration in Suppont
of Motion on Affirmative Defenses

In support of its motion for summary judgment on
Defendant's affirmative defenses, Plainff has submir-
ted the Declaration[*21] of Joseph Roberio. Defendant
argues that such declaration should be swricken from the
record because it is conpclusory and because there 15 no
way 10 determine whether i1 is based on the personal
knowledge of Roberto. The Court denied this mction to
sirike at the August 4, 1997 hearing in this marer. This
order memorializes that oral ruling.

2. Motion 10 Strike Declaration of Joseph Robeno
Regarding Liability

Iz support of its motion for summary judgmem on
liability, Plaintiff submitted another declaratior from
Joseph Robento, Defendant argues that this declaration
should be stricken from the record because it is inher-
ently unreliable and because it is not based upon his per-
sonal knowledge. At the August 4, 1997 hearing in this
marter, the Court denied Defendant's motion to strike
the declaration of Roberto submitted in suppom of the
motion regerding liability and this arder memorializea
that ruling.

3.  United States' Motion o Sirike Conagra's
Statement of Facts Re: Groundwater Issues

Defendant submitted a statement of facts not in dis-
pute regarding its motion for surnmary judgmen afier
the dispositive moticn deadline in this action. The Court
previously[*22)] struck from the record in thia maner the
motion for summary judgment and the memarandum in
suppott thereof, but did not strike the statement of facts
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submitted by Defendant in support of the stricken mo-
tions. Plaintiff has moved 1o have this statement of facts,
as well as the exhibits artached fo i1, stricken from the
record in this mamer. One of the exhibitg atached 1o
the suarement of facts is the affidavir of experr witness
Mallotte. Plaintiff argues thar this affidavit should be
stricken because the staterments made by the affiant are
not contained in his expert reporn.

Defendant has responded by explaining that the state-
ment of facts is also relevam ro the pending motion for
summary judgment regarding the jurisdictional question
which the Court allowed to be filed after the dispositive
deadline.

At the August 4, 1997 hearing in this matter, the Court
denied the motion to strike the statement of facts regard-
ing groundwater and also denied the motion (o strike the
expert affidavii attached thereto. However, the Court
indicated that in all fairness, Plaintiff should be allowed
to depose Malloite on any opinions given in the affidavit
which were not previously provided in his [*23)expen
report. This ordér memorializes that oral yuling from
the beach,

B. Summary Judgment Standard

Motions for summary judgment are governed by Fed,
R. Civ. B 56, Rulc 56 provides, in peftinent par, that
judgment "shall be rendered forthwith if the pleadings,
depositions, answers o interrogatonies, and admissions
on file, together with the affidavita, if any, show that
there is no genuing issue as to any material fact and that
the moving party is entitled 1o a judgment as a martter of
law." Fed. R. Civ, P. 56(c).

The United States Supreme Conrt has made it clear
that under Rule 56, summary judgment is required if the
nonmoving party fails 10 make a showing sofficient to
establish the exisience of an clemem which is esgential
to his cese and upon which he/she will bear rhe burden
of proof at trial. Saa Celotex Corp. v. Catretr, 477 U.S.
317,322, 91 L. Ed. 2d 265, 106 §. C1. 2548 (1986} If
the nonmoving party fails to make such a showing on any
essential element of his case, “there cap be 'no genvine
issue as to any material fact,' since a complete failure
of proof concerning an essential clememt of the nonmov-
ing party's casc necessarily renders all other facis[*24]
immaterial.” Id. at 323. n)

nl Sec also Rule 56(g), which provides in pari:
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When a motion for summary judgment is made and
supported as provided in this rule, an adverse party
may not rest upon the mere allegations or dznials of
the adverse party's pleading, but the advers: party's
response, by affidavits or as otherwise provided jn
this rle, must st forth specific facis showing that
there 1s & genuine isgue for trial. If the adverse pary
does not s0 respond, surmmary judgmemnt, if appro-
priate, shall be entered agaivst the adverse parry.

U.8.5.C. Court Rules, Rules of Civil Procedure,
Rule 56(e) (Law. Co-op, 1987 & Supp. 1991).

Under Rule 56 it is clear that an issue, in orde: o pre-
clude entry of summary judgment, must be botl “mate-
rial” and “penuine.” An igsue is "material” if i affects
the outcome of the litigation. An issue is "genuipe®
when there is "sufficiens evidence supporting the zlaimed
factual dispute . . . to require a jury or judge lo resolve
the parties” differing versions[*25] of the truth at trial,”
Hahn v. Sargent, 523 F.2d 461, 461 (1st Cir. 1975)
(quoting First Nat'l Rank v. Cities Serv. Co., Inc.,
391 U.S. 253, 289, 20 L. Ed. 2d 569, B8 S. C.. 1575
(1668)), cert. denied 425 1.8, 904, 47 L. Ed. 2d 754,
96 5. C1. 1495 (1976) or when the "evidence is such that
a reasonable jury could recurn a verdict for the nonmov-
ing party,” Anderson v. Liberty Lobby, Inc., 477 US,
242, 248, 106 S. C1. 2505, 2510, 91 L. E4. id 202,
212 (1986). The Ninth Circuit cases are in accord. See
British Metor Car Distributors, Lid. v. San Francisco
Automotive Indusiries Welfare Pund, 882 F.2d 371 (9th
Cig. 1989).

In ruling on summary judgment motions, the court
does not resolve conflicting evidence with tespect 1o dis-
puted material facte, por does it make credibility deter-
minstions. T. W. Electrical Service, Inc. v. Pacific
Electrical Contractors Ass'n, 809 F.2d 626 (5:h Cir.
1987). Moreaver, all inferences must be drawn in the
light most favorable o the nonmoving party. 1d. at 631.
As the Ninth Circnit Court of Appeals bas stated], "put
another way, if 2 rationa) trier of fact might reso ve the
issue in favor of the nonmoving party, summary judg-
ment[*26) must be denied. ” Id.

In order 10 withstend a motion for summary judgmens,
the Ninth Circuit has held that a ponmoving party:

(1) must make a showing sufficient to esiablish 2 gen-
uvine issue of fact with respect to any element for waich it
bears the burden of proof; (2) must show that ther: is an
issue that may reasonably be resolved in favor of either
party; and (3) snust come forward with more parsva-
sive evidence than would otherwise be necessary when
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the facrual context makes the nonmoving party's claim
implausible.

British Motor Car Distributors, 882 F.2d at 374 (cita-
tion omifted). Morcover, the Ninth Circuit has held
that where the moving party mects its initial burden of
demonsirating the absence of any geniine issye of ma-
terial fact, the nonmoving party must "produce ‘specific
facts showing that thers remains 8 genuine facrual is-
sue for trial' and evidence 'significantly prabative' as
to any {material] fact claimed to be disputed.” Steck] v.
Motorola, Inc,, 703 F.2d 392, 393 (9ch Cir. 1983) (cit-
ing Ruffin v. Counry of Los Angeles, 607 F.2d 1276,
1280 (9th Cir. 1979), cen. denied, 445 U.S. 951, 63
L. Ed. 24 786, 100 S. C1. 1600 (1980)).[*27)

The Ninth Circuit Court of Appeals has acknowled ged
that in recent years the Supreme Court, "by clarifying
what the nonmoving party must do to withstand a motion
for summary judgment, bas increased the wility of sum-
mary judgment.” California Architectural Bidg. Prods.,
Inc. v. Franciscan Ceramics, Inc., 818 F.2d 1466, 1468
(9th Cir. 1987, cert. denied, 484 1.5, 1006, 98 L. Ed.
2d 650, 108 5. Ct. 698 (1988). As the Ninth Circuir hag

. expressly stated: “No longer can it be argued thar any

disagreement about a material igsue of fact precludes the
use of summary judgmeont.” Id.

In addressing the application of the “Summary
Judgment Test,” the Ninth Circuit bas specifically ex-
plained that:

A “materinl” fact is one that is relevant to an element of
a claim or defense and whose exisience mipht affect the
outcome of the suit. The materiality of a fact js thug da-
termined by the substantive law governing the claim or
defense. Dispuies over jrrelevant or unnecessary facts
will not preclude a grant of summary judgment.

T. W. Elccrrical Serv., Inc,, 809 F.2d ar 630 (ciung
Anderson v. Liberty Lobby. lnc., 477 U.S. 242, 248§, 91
L. Bd. 2d202, 106 8. Ct. [*28] 2505 (1986}) (emphasis
added).

C. Plainsiff's Motion for Summary Judgment
Regarding Liabilicy

Plaintiff has moved for parial summary judgment on
the issue of liability. Plainuff argues thar it is undis-
puted that Defendagt discharged pollutants into waters
of the Unired States on al least nine occagions without
a NPDES permit, that it is undisputed that Defendaut
discharged poflutants into waters of the United States in
exceas of the effluent limitations contained in its NPDES
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permit, and that it 15 undisputed that Defendant failed to
tomply with the momitoring, reporting and record keep-
ing requirements of its NPDES permit, resulting in 632
violations of the CWA. n2
12 The Court notes at this time that Plaintiff's mo-
tion only addresses the alleged discharges into the
surface waters of Indian Creek. However, Plaintiff
has indicated that it intends to prove additional vicia-
tions ar trial stemming from unauthorized discharges
of polluranis from french drains and via groundwa-
ter. It is the additional allegations regardin; freach
drains and groundwater which are the subjeer of
Defendant's motion regarding subject mamer juris-
diction, There has been no challenge raised to the
Court's subject mamner jurisdiction over the allepa-
tions of violatione addressed in the instant motion for
summary judgment on liablity for violatiors of the
NPDES permit requirements regarding discharges to
surface warer.

discharges of pollutants from point sources otaer than
010 and 004. See Undisputed Facts, PP 20-26. These
violations allegedly occurred on Jamuary 11 1992,
December 30, 1992, June 25, 1993, Tuly 2, 1993, July
£, 1993, December |, 1994, and February 8, 1996. In
additicn to those self reported violations, oo Mirch 26,
1994, an EPA inspectar observed two discharges of cow
manure into Indian Creek at pointe other than 010 or
004. n3

23 The other requirements for a prima facie case
are met: (1) ConAgra is a corporation which i3 a
“person” as defined by the CWA, szee 33 US.C §
1352(5); (2) all of the discharpes contained "pol-
lurants” as defined by 33 U.S5.C. § 1362(6) and
40 C.F.R. § 401.11(f), see Plaintiff's Starcment of
Factz, at P 9, (3) the discharges were from a "point
source” as defined in 33 U.S.C. § 1362(12), (14),
and (4) Indian Creek is a waier of the United States,

{+29]

In response to Plaintiff's motion, Defendan; claims
that it has raised affirmanve defenses to each of the nine
alleged violations, and ¢laims thar those affirmztive de-
fenses raise 2 penuine issue of material fact. Specifically,
Defendant hag raised an “upsel defense” in responsc to
Plaintiff's allegations of violations on January 1., 1992;
Juge 25, 1993; July 2, 1993; December 1, 1994 and
February 8, 1996. Defendant's permit defines an “up-
set” as follows:
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an exceptional incident in which there is uniatentional
and temporary noncompliance with technology based
permit effluent limitarions because of factors outside of
the reasonable control of the permittez. An upset does
not include noncempliance to the extent caused by op-
erstional error, improperly designed treatment facilities,
lack of preventative measures, or careless or improper
operation.

NPDES Permit, at 6, P 6 (2mphasis added). In order for
Defendant to avoid liability based on an "upset defense™
it has the burden 1o establish that:

2. An upset occurred and tha the penmittee can identify
the cause(s) of the upset;

b. The permitied facility was at the time being properly
operated;

¢. [*30] The permittee submitted notice of the upset as
required under Par 111, Twenty-fout Hour Notice of
Noncomplianee Reporting: and

d. The permittes complied with any remedial measures
required uader Part IIf.D. Duty to Mitigate.

NPDES Permit, at 12 (emphasis in ofiginal). Proper
operation of a plant requires the permitiee to "properly
operate and maintain all facilities and sysiems of ireat-
ment and control . . . which are installed or used by the
perminiee to achieve compliance with the conditions of
this permit.” NPDES Permit, at 10. Defendant's dury
10 mitigate jncludes taking “all reasonable steps to mini-
mize or prevent any discharge in violation of this permit
which has a reasonable likelihood of adversely affecting
human health o7 the environment.” NPDES Permit, at
10.

In support of this defense, Defendant bas cited the
Court to the notices of upset condition sent 10 Plaintiff,
which Plaintiff has used a5 evidence of the violations,
After carefully considering the evidence contained in the
record, as well s the Jegal positions made in briefing
and oral arpuments, the Court 15 of the opinion that &
genuine issues of material fact exist with respect o the
application[*31] of the *upset defense” to the alleged
violations of January 11, 1992; June 25, 1993; Jly 2,
1993 and Dacember 1, 1994, Accordinply, summary
judgment with respect to these alleged violations is de-
nied.

Regarding the alieged wnauthorized discharge on
December 30, 1992, Defendant argues that Plainuiff's
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evidence offered 10 support the existence of # vjolation
is ambiguous and is insufficienr to suppon simmary
judgment. Exhibit 11, attached to Plaintiff's Motion
for Summary Judgement, atlegedly supports Plaintiff's
claim that on December 30, 1992, an unauthorized dis-
charge of 65,000 galions of untreated efflueat from
Ammouwr holding ponds was made into Indian Creck.
However, Exhibit 1] states only thar there was 2 "dis.
charge of 65,000 gallons on December 30, 199 due ro
the repair of a frozen line. There was chlorine added to
the effluent during this discharge to maintain s jow fecal
coliform count.” The Court concludes that this raises a
question of fact regarding the issue of whether De fendant
digcharged untreated wastewater into Indian Creek on
December 30, 1992. Accordingly, summary judgment
is not appropriate.

Regarding the discharge admined (o have occurred on
July 8, 1993, Defendant {*32]acknowledged that ap-
proximaiely 300,000 gatlons had been discharged into
Indian Creek, but asserts that the water had been prop-
erly treated and was in compliance with the permit.
See Ex. 11, attached to Plaintiff’s motion. Th: Court
concludes that such is sufficient to creale a question of
fact regarding the issuc of whether pollutants were dis-
charged in violation of the NPDES permit.

Regarding the alleped upauthorized discharge on
February 8, 1996, Defendant argues that the cvidence
supports a finding only that *it is posgible that a small
amount [of efflucnt} could have wenr [sic] ino Indian
Creek." Galliher Jewer, Ex. 11, sttached to Plaintiff's
Motion (Docket No. 89), The Court concludes that
Joseph Robero's testimony that when Defendan! called
1o report the spill, its wastewater trealment plant man-
ager told the EPA that 200 gallons of raw wastewater
spilled into Indian Creek, is contradicted by the leter
stating thar it is possible that some wastewater spilled
into the Creek. This conflict is sufficient to create a
genuine issve of material fact as to the allzged wnautho-
rized discharge on February B, 1995.

However, in the Court's view, Defendant hag 1ot mat
ws burden{*33] of coming forward with evidenze sup-
porting its affirmative defenses on the two viclations
which occurred on March 26, 1994. Accordingly, the
Court grants Plaintiff's motion for summary judgment
on the two unauthorized discharges which occurved on
March 26, 1994,

Based on the foregoing, Plaintiff's metion for par-
tial summary judgment as to liability on nipe claims of
unauthorized discharge of pollutanis is granted in parn
and denied in pari. The motion is granted as to ihe weo
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discharpes of March 26, 1994, The motion is denied
as 10 the violations alleged 1o have occurred on January
11, 1992, December 30, 1992, June 25, 1993, July 2,
1993, July 8, 1593, December 1, 1994 and February 8,
1996.

2, Alicged Discharges in Excess of Effluent
Limitations in Permit

Plaintiff's Second Claim alleges that Defendant dis-
charged pollutants in excess of the effluent limits of 15
slaughterhouse permit, In order to establish a prima fa-
cie case againgt ConAgra for discharging in violation
of its permit efflueny limits, Plaintiff must establish (1)
that Defendant is a "person®, and (2) that Défendant dis-
charged effluent in excess of the limit ser in its NPDES
permit. See SPIRG v. P.D. Oil [*34] & Chem, Storage,
Inc., 627 E Supp. 1074, 1090 (D.N.J. 1986).

In the instant acrion, it is clear and undisputed that
Defendant is a “person” as contemplated in the CWA.
In support of its conclusion that Defendant discharped
effluent In excess of the amounts aliowed in its permit,
Plaintiff uses the Daily Monitoring Report ("DMR")
submitted by Defendant itself. Plaintiff argyes that the
DMRs, like other records that must be kept as part of a
valid 1egulatory scheme, are admissions for the purpose
of establishing civil liability. See Sierra Club v. Union
0il Co., 813 P.2d 1480, 1492 (9th Cir. 1987), vacared
on other grounds, 108 S, Ct, 1102-03 (1988), judgment
reinstated, 853 F.2d 667 (9th Cir. 1988} {holding that
self-moniloring reports consitute conclusive evidence of
an exceedence of & permin). Plaintff directs the Cour
to the DMRs submiaed by Defendant in support of its
claims that Defendan! exceeded its daily maximum 79
times, and violated its monthly maxiroum over 6 months,
for a 10tal of 181 days of violation. Based on these pum-
bers, Plaintiff claime that Defendant acted in violation
of its NPDES permit 260 times. n4

n4 This number is reached by 1aking the daily max-
imum discharge violatione (79) and adding to it the
181 days during which the monthly jimits were ex-
ceaded. The reason there are 181 viglations for 6
months of daily average violation is that when a per-
son violates the daily average effluent discharge limit
in any given month, that viclation is one separate vi-
clation for cach day of the month. See Adantic States
Lepal Foundation v. Tyson Foods, B97 F.2d 1128,
1139 (11th Cir. 1990).

[+35)
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Defendant docs not contest the fact thar it exceeded
uts effluent discharge Iimil on the occasions cited by
Plaintiff. Rather, Defendant attempts to avoid liabil-
ity on the violations alleged in Plaintiff's Second Claim
for relief by arguing that those discharges wers made at
outfalis 10A, B, and C which are not povernet! by the
NPDES permit, and by arguing that the NPDES permit
which governs Defendant‘s discharpes does not contain
a montbly discharge limit.

Because Defendant has not contested the facr that it
admitied 1o violating the effluear limits with those dis-
charges made from outfall 010, the Court concludes that
Plantiff's motion for summary judgmsent regarding the
79 violations of the daily maximum efffuent limi: should
be granted.

Regarding the monthly average violations fcr the 6
months alleged, Defendant argues that its NPDES per-
mit does not set a monthly average limit, and thus con-
tludes thar it cannot be held liable for any alleged vio-
lations of A monthly average. While the actual lenguage
of the permit does not stale a “monthly average™ limit,
it does provide for a "daily average limir.” The permit
goes on 1o provide that the “daily average limirs® are
calculated based{*36] on a2 monthly average of =ffluent
data collected by Defendant. Thus, Defendant's claim
that its permit does not provide a limit {or monthly av-
erages ie merely a conflict over terms which mean the
same thing. See Atlantic States Legal Foundation v.
Tyson Foods, 897 F.2d at 113940, n.20 ("for purposes
of discussion, s violation of the daily average will be
referred 1o as a 'monthly violation® 1o differentiate it
from a 'daily violation' which refers to a violation of
the daily maximum,"); United States v. Aluminym Co.
of America, 824 F. Supp. 640, 649-50, n.15 (E.D.Tex.
1993) ("The term ‘daily average’ is ofien referred to a5
'monthly average.' The terms may be used interchange-
ably.”). Plaintiff has submitted evidence of 181 daily
average Limit violations under the permit, which arise
out of violations epanning 6 months. Defendant does
not dispute the fact that those violations occurrsd, and
the Court cencludes thar Plaintiff's motion for sy mmary
judgment op thia issue should be granted.

Baged on the forepoing, the Court concludes that
there are no genuine issues of marerial fact and that
Plaintiff's motion for symmary judgment as 1o liability
on ita Second Claim for Relicf[*37] should be granted.
Accordingly, Defendant is lisble for 260 violations of its
daily maximum and daily average (“monthly average")
effluent limitations sel in its NPDES permit, which con-
stitutes 260 violations of the CWA.
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3. Alleged Failure to Monitor and Repont Effluent

Plaintiff's Third Claim for relief alleges that
Defendant violated the terms of its NPDES by failing
10 comply with its monitoring and reporning require-
ments. Io order to establish a prima facie case for fail-
ure to comply with monitoring and reporning reguire-
ments, Plaintiff must demonstrate (1) that Defendam is
a “person”, (2) who discharged, {3) pollutants, (4) from
& point source, (5) to waters of the United States, (6)
without complying with the monitoring or reporting re-
quirernents of its NPDES permit. See Sierra Club v.
Simkins Indusi., 847 F.2d 1109 (4th Cir. 1988), cen.
denied, 491 U.S. 904, 105 L. E4. 2 694, 109 8. Ct.
3185 (1989).

The NPDES permit issued to Defendant requires it 1o
mopitor and report its discharges of pollutants to Indian
Creek from outfalls 010 and 004. See NPDES Permit,
at 7. Defendant is required to report the monitoring
results 10 EPA on DMR:z each month. See [*38] id.
Plaintiff claims that the DMRs submitted by Defendant
betwsen April 1992 and November 1992 did not Include
the required moniloring data m at Jeast 51 instances.
In suppon of its conclution that the DMRs from that
time period failed to properly report the moniloring re-
sults, Plaintiff has submined the Declaration of Joseph
Roberio.  Roberie is a compliance officer with the
EPA. Roberno personally seviewed the DMRs submii-
ied by Defendant for 1992 through 1996, In reviewing
those DMRs, Robeno discovered 51 istances in which
Defendant failed 10 properly monitor asd report effluent
discharpes to Indian Creek or failed 1o properly monitor
and repon siream conditions in Indian Creek. Roberno
Deal., a1 P 6, Ex. 9 to Plaintiff's Motion (Decket No.
89). Each deficient DMR was signed by a representative
of Defendant. Id.

In response 1o Plaintiff's motion and the evidence sub-
mitted, Defendant has not come forward with evidence
to creare a question of fact rogarding the issue of whether
it failed to comply with its monitoring and reporting re-
quirements. Accordingly, Plaintiff's motion for sum-
mary judgment as 10 liability on its Third Claim for
Relief is granted. Defendant is hable{*39] for 51 vie-
Jations of the monitoring and reporting requirements set
forth in its NPDES permit.

4. Allegations That Defendant Failed to Properly
Mainizin Records

Plaintiff's Feurth Claim for Relief alleges that
Defendant failed to maintain records relating 1o its
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wastewater discharges as required by the terms of its
NPDES permit. Regarding the requirement of maip-
taining records, Defendant’'s NPDES permit yrovides
that records be kept for 2 minimum of three years. On
Ociober 7 and 24, 1994 and on April 25, 1995, the
EPA sent information requests to Defendan! pursuant
10 section 308 of the CWA. Part of the information re-
quested was copies of backup dacumen:ation 1equired
10 be mainmined in Defendant's files by its NPDES
permit. Because the requests came in 1994 and 1995,
Defendant should have supplied all information it was
required 1o maintain pursuant to its permir from 1991
forward. In reviewing the documentation provided by
Defendant, Roberto was unable to Jocate 312 documenis
which should have been maintained pursuant 1o the per-
mit. Raberto Decl., st P7.

Defendant has not responded with any evidence that
it did in fact mainiain those records as requirec by the
permit. [*40] Rather, Defendant has respanded ty argu-
ing that because the permit only requires records to be
maintained for three years, a complaint brought in 1996
cannot allege violations siemming from records miss-
ing from 1992. However, the records were requesied
in 1994 and 1995, well within the three year mainte-
pance requirement. Becanee they were pot produced, a
¢ivil penaity action was filed in 1996. The staure of
limitations on CWA violations is five years, 33 filing
the complaint in 1996 doss not violate any applicable
statne of limatations, and the complaint seeks a penalty
for Defendant's failure to produce records for th: previ-
ous three years when requested in 1994 and 1995. Thus,
Defendant's arguments regarding timing and the statute
of limitations arc without merit.

Recause Defendant has offered no proof or evidence
that it did in fact maintain the records soughi by Plaintiff
in 1995, there is no genuine issue of material fac: before
the Court. Accordingly, Plaintiff's motion for summary
judgment on it Fourth Claim for relief is pranted snd
Plaintiff is liable for 312 violations of the records main-
1epance provision of its NPDES permit.

D. Plaiptiff's Motion for Summary Judgmernt {*41]
Regarding Affirmative Defenses

Plaintiff has al;0 moved for partial summary yjudgment
un each of Defendant's cighteen affirmative deferses, ar-
guing that there is no basis in fact or law for env of the
defenses.

1. Defendant's First, Third and Tenth Affirmative
Defenses
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Plaimiff has moved for summary judgment on
Defendant's first, third and tenth affirmaive defenses
arguing thar they were insertad mersly as & matter of
form and are otherwise Jacking in coment.

a. First Affirmarive Defense

Defendant's first affirmauve defense states that
"Defendants [sic] deny esch and every allegation
of Plaintiff's Complainr unless specifically admiited
herein.”

The Cour concludes that Defendant's first affirmarjve
defensc is really a general denial which is adequately
covered in the Answer, and 1o the extent it is contem-
plated as an affirmative defense it should be stricken.

b. Third Affirmative Defense

Defendant's third affirmative defense stares that
"Plantiff fails 10 provide adequate information or ape-
cific parameiers as to the type, date, and extent of any al-
leged violations. Therefore, Defendant asserts as an af-
firmative defense that the complaint[*42) is inadequately
drafted to permit a responsive answer.” Plaintiff argues
first that thia is not an "affirmative defense™ and second,
that the issue has already been resolved and the Count
has beld that the complaint is 00! overly vague.

Because tbe Court has previously concluded that
Plaintiff's complaint is not overly vague, and denied
Defendant's motion to dismiss on that basis, the issue
raised here is moot and no further action is necessary.

c. Tenth Affirmative Defense

Defendant's tenth affirmative defense states that
"Plaintiff mischaracterizes types of alleged violations.”
Specificatly, Defendant maintains that Plaintiff has im-
properly counted single alleged violations as multiple
violations. Defendant mainiaing that at wrial it will
demonstirare that two violations were counted as seventy.
Again, Plaintiff argues that this is not an affirmative de-
fense and should be stricken.

The proper characterization of the violations will be an
tlement that Plaintiff will be required 1o prove at trial,
The Court agrees and Defendant's tenth zffirmative de-
fense will be stricken.

2. Defendant's Second, Fourth Through Ninth
and Eleventh Through Eiphteenth Affirmative Defenses
[#43]
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Plaintiff claims that Defepdant's cecond, fourth
through ninth and eleventh through eighteenth affirma-
tive defenses are conclusory and are unsupportable.

a. Defendant's Second Affirmarive Defense

Defendant's second affimmative defense stites that
"Plainriff's complaint fails (0 sate a claim upen which
relief can be granted.” As the Courl has already denjed
Defendant's motion to diemiss the complaint for failure
10 state a claim, Plainuff's motion 1o strike this affirma-
tive defense is moot and no further action is uecessary.

b. Defendant's Fourth Affirmative Defense

Defendant's fourth affirmative defense sures thae
“Plaintiff's claims are barred by the doctrines of esiop-
pel and iaches. " Plaintiff argues that under the circum-
stances present in this action, neither of those affirmative
defenses is supporiable.

The Ninth Circuic has explaned that "the doztrine of
equitable estoppel 15 available if the following slemenrs
are present: (1) The party to be estopped must Inow the
facts; (2) he must intend that his conduct shall be acied
on of must 50 act that the party asserting the edic ppel has
a tight 1o believe if is so intended; (3) the latter must be
ignorant{*44] of the tnie facts; and (4) he mus: rely on
the former's conduct 1o his injury.” Lavin v. Marsh, 644
F.2d 1378, 1382 (9th Cir. 1981) (citations omitied). "1n
addition, to invoke estoppel against the Governraent, the
panty claiming estoppel must show ‘affirmative miscon-
duct' as opposed to mere failure 10 inform or assist.” 1d.
Plaintiff argues that summary judgment on the defense
of estoppel is appropriate at this time because Defendant
has come forward with no evidence of “affirmative mie-
conduct” on the part of the Government ta suppon such
a defense.

Additionally, the defense of laches is not available as
a defense against the United Srares when it is acting 1o
enforce a public right or interest. See Costello v. United
States, 365 U.S. 265, 2B1, 5 L. Ed. 2d 551, 1 §. CL.
534 (1961).

The documents which provide the alleged basis in the
instant action were sent 10 Plamtiff. To estanlish af-
firmative migconducr, Defendant maintaing thay, ar the
time the complaint was filed, Plainiiff was aware tha
backup decuments mught not exist because Defendant
was only required to mainiain records for three years.
Defendant further argues that Plaintiff inientionally
waited to file(*45] the complaint until Defendant's oper-
ator was unavailable to westify and that documents were
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wrongfully removed by disgruntied employess. Finally,
Defendant asserts that Plaintiff's failure 10 renaw or
modify Defendant's request for a permirt for over seven
years constitutes affirmative misconduct.

The Coun concludes that the allegations of affirma.
tive misconduct contained in the answer and briefing do
not create a penuine issue of material fact which is suf-
ficient to withstand summary judpment. Accordingly,
Defendant’s fourth affinnative defense is stricken to the
extent that Defendant seeks 1o avoid liability based on
this defense.

However, Defendant has argued (hat even if the de-
fenses of estoppel and laches cannot form the basis for a
cormnplete bar of Plaintiff s claims, at least they should be
considered as a factor in mitipating any amount that must
be paid as a civil penalty, The Cour agrees. Although
evidence supporting the existence of astoppel and laches
shall not be introduced to support an affirmative de-
fense, Defendant shall have the oppormunity to submir
such evidence regarding Plaimiff's conduct which would
have a mitigating effect upon possible damapee should
that[*46] issuc be reached.

c. Defendant’s Fifth Affirmative Defense

Defendant's fifth affirmative defense claims that "ex-
cursion allegation, if defined, may be due to a bypass and
are therefore excusable under the permit. " Defendant's
NPDES permit defines bypass as “the intentional diver-
sion of waste from any portion of a treaument facility. ”
NPDES Permit, a16, P7. The permit prohibits bypasses
unless the following conditions are met:

{1) The bypass was unavoidable 1o prevent loss of life,
personal injury, or severe property damage;

(2) There were po feasible alernatives to the bypass . |
. and

{(3) The permittee submitied notices as required under

fthe permiz].

Id. at 11.

Plaintiff argues that Defendant has fsiled to provide
facts 10 snppon the affirmative defense. According 10
Plaintiff, Defendant hat failed to make a showing of
unavoidability, alternatives, and submission of notice.
Defendant urges the Court to examine Figure 1, which
includes facis contained in Exhfbit 9, at page six of is
brief in opposition -to Plaintiff’s morion for summary
judgment, to determine whether a factual dispute has
been created.
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After reviewing Figure 1, along with{*47] the arpu-
ments presented by the parties, the Court concludes that
summary judgment 35 inappropriste. A pepnine issue
of material fact regarding the applicability of this de-
fense has been created. Accordingly, Defendant's fifth
affirmative defense will not be stricken.

d. Defendant's Sixth Affirmative Defense

Defendant's sixth affirmative dsfense is that *excur-
sion allegations, if defined, may be due to an upsar or
exceptional incident beyond the reasonable control of the
Defendant and are therefore excusable under the permir.”
Defendant's NPDES permit defines an upser as:

An exceptional incident in which there is uninientiona)
and temporary noncompliance with technology-based
permit effluent limitations because of factors beyond
the reasonable contro) of the permittee. An upter does
not include noncompliance to the extent caused by op-
erational eryor, improperly designed wreatment fazilities,
inadequate wreatment facilities, Jack of preventiv: main-
enance, or careless o improper operation.

NPDES Permut, at 6, P 6. Defendant’s permin also states
that such an upset wil! be an affirmative defense as long
as Defendant can

Demonstrate, through properly[*48) signed, contempo-
raneous operating logg. or other relevant evidence thar:

a. An upset accurred and that the permittee can identify
the cause(s) of the upser;

b. The permitted facility was at the time being properly
operated;

¢. The perminiee submired notice of the upser as re-
quired under Pan II.I. Twenty-four Hour Notice of
Nencompliance Reporting; and

d. The permitiee complied with any remedial measuges
required under Part [I1.D. Dury to Matigate.

Burden of proof. In any enforcement proceeding, the
permitice sceking 1o esiablish the occurrence of as upset
has the burden of proof,

NFDES Permir, at 12.

Defendam mainrains that it sent the required notice.
To support a finding that upsets occurred, Defendant
relies upon a letier sent by Plainiff's expert. Brian
Harrington, in which he stared thar there were upsets at
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the facility. Defendant asserts that not only does the de-
{ense apply to techpology-based limitations, bur also 10
water baced limitations pursuant 1o National Resources
Defence Council, Inc. v. EPA, BS9 F.2d 156, 209-
10 (D.C. Cir. 1988). Defendant assers that the D.C.
Circuit, in National Resources Defense Council,[*49)
held that the EPA's failure to extend the upset defense to
water quality-based limitations was arbitrary and capri-
cious. Finally, Defendant maintaing that all of the con-
dirinns are supported by the facts outlined in Figure 1.

First, Plaintiff argues that this defense is inapplicable
10 Defendant's ammonia, chlorine, and fecal coliform
effluent violations because these are water quality-based
limits and not technology based. Plaintiff concedes that
Brian Harrington was of the opinion that upsets had oc-
curred, however, his use of the word was made under the
common meaning, which includes causes expsressly ex-
cluded by Defendant’s permit. Further, Plaintiff main-
tains thar Defendant has failed to produce sufficient facts
to ereate a geouine dispute with regard to the four re-
quired conditions relating to technolopy based limita.
tions.

National Resources Defense Council held that the EPA
acted arbiarily and capriciously in not extending the
upset defense t0 water quality-based limirations and or-
dered EPA to "conducr further proceedings 1o determine
whether to extend the upset defense 1o violarions of wa-
ter quajity-based penmit limitations. ™ 859 B2d at 210.
The current regulation does[*5C} not extend the upset
defense 10 water quality-based limits. See 40 C.FR.
§ 122.41(n). Inasmuch as the agency has not extended
the defense, water qualiry-based limits are not defensible
with the upser defense.

With respect wo the technology-based limitations, the
Court is of the view that Defendant has provided suf-
ficient facts 1o create a gennpe issue of material fact,
Therefore, Defendant’s sixth affirmative defense shall
not be stricken.

¢. Defendant's Seventh Affirmative Defense

Defendant's scventh affirmative defense states that
“excursion allegations, if defined, muy be due to se-
vere property damage or damage to the treziment facili-
ties and are therefore excusable under the permit.” This
defense ralates 10 and is part of a bypass defense. As
discussed above, in order 10 establish a bypass defense,
Defendant must establish thres conditions, i.c. the by-
pass wasy unavoidable to prevent damago, no aliematives
to the bypass existed, and notice was given. NPDES
Permit, at 11,
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In support of this defense, Defendam cites Figure 1,
which provides all of the required factual basis. Upon
carefp] consideration of the evidence comrained in the
record, the Court concludes{*51] that a genuine issue of
marterial fact exists regarding this defense. Accordingly,
Defendant's szventh affirmative defense shall not be
stricken.

f. Defendant’s Eighth Affirmetive Defense

The eighth affirmarive defense is that "excurtion al-
legations, if defined, may be due to the potentia) for
substantial 1oss of natural resources and are therefore
excusable under the permit.” This defense relaies to a
bypass defense. In support, Defendant points 1o Figure
1. The existing record creates a genuine jssue of mate-
rial fact with respect to the applicabslity of this d=fense,
Therefore, Defendant's eighth affirmative defense shall
not be stricken.

g. Defendsnr's Ninth Affirmanve Defense

Defendant's ninth affirmative defense is that the "ex-
cursion allegatiens, if defined, may be due to damape
10 the treatment facility which caused the facility to be-
come incapable of operation and are therefore excusable
under the permit.” Again, this relaies to and is partof 2
bypass defense, therefore, the nioth affirmative defepse
shal] not be stricken.

h. Defendani's Fleventk Affirmative Defenss

The eleventh affirmarive defense is that "Deferdant is
not required to pay [*52)the alleged Twenty-five thou-
sand dollars ($ 25,000) per violation." This is not an
affirmative defense and is insufficient 10 defear any
asseried liability for atleged CWA violations. While
not technically an affirmative defense in the Iracitional
gense, it is a general denial and the Court will construe it
as such. Accordingly, the eleventh affirmative defense
shall pot be stricken but may be asserted 10 reduce the
amouni of civi! liability should that issue be reached.

i. Defendant’s Twelfth Affirmative Defense

Defendant's twelfth affirmative defense is that
"Defendant did not willfully or negligently violzte per-
mit conditions.” Whether Defendant acted willfally or
negligently 15 irrelevant.  Plaiotiff is not required to
prove willfulness or negligence since liability i strict
under Section 309(b) and (d) of the CWA. Sec United
States v. Brace, 41 F3d 117, 122 (3d Cir.  1994),
Accordingly, Defendant's twelfth affirmative defense
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shall be stricken.
j. Defendant's Thirteenth Affirmative Defense

Defendant’s thineenth affirmative defense that
*Defendant may have had no feasible alremative 10 hy-
pass and therefore, without more specific data on each
allegation, [*53] Plaintiff cannot rake an enforcement
action against the Defendant” relates 10 a bypass defense
for which a genuine issue of material fact exjsts based
op the record, Accordingly, Defendant's thirteenth af-
firmative defense ahal] not be stricken.

k. Defendant's Fourieenth Affirmative Defense

"Defendant may have had bypass conditions identifi-
able during times when the facility was being operated
properly and may have complied with remedial mea-
sures as required.” This defense shall remain inasmuch
as a genuine issue of material fact has been created by
the evidante contained in the record.

1. Defendant's Fifteenth Affirmative Defense

Defendant asserts the defenge of “an Act of God. " This
defense is pot provided in the CWA or in the case law
as a defense to the ingtant action. Liability for the al-
Jeped violations a1 igsue here is strict, Further, there 1§
no evidence submitted in the record 1o establish that an
act of God occurred. Accordingly, Defendant’s fifieenth
affirmative defense is stricken.

m. Defendant's Sixieenth Affirmarive Defense

Defendant claims that "alleped violations, if any, may
have resulted from the acts of third panties not em-
ployed[*54] by or under the control of the Defendant.”
Defendant asserts thar sampling errors, sample bresk-
age and frozen sampley are all third-party actions. This
defense is not recognized by the CWA. Liability under
Section 301 of the CWA is strict. Inasmuch as the de-
fense is not applicable 1o the claims asserted by Plaimiff,
Defendant's sixteenth affirmative defense is stricken.

n. Defendant's Seventeenth Affirmative Defense

Defendant’s sevenieenth affirmative defense is that
the “alleged viclations, if anmy, may be due to sam-
pling, resting or laboratory error.” Defendant asserts
thas Figure | along with Exhibits 9 and 10 establish thar
sufficient factual support exists to withstand summary
judgment on the affirmative defense of testing errors.
According to Defendant, lab error was held 10 be a2 par-
tial defense under an NFDES Permit under the CWA, In
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gupport of this assertion, Defendant cites the Court to
Public Interesi Research Group of New Jersey, Inc. v.
Elf atochem North America, Inc., 817 F. Supp. 1164
{D.N.J, 1993).

Plaintiff argues that Defendant has failed 10 spzcify or
submit any facts into the record that would supsort ac-
tual sampiing errors, Further, Plaintiff argues[*55] that
the controlling law has been pronounced by ths Ninth
Circuit Court of Appeals in that a permittee may nat im-
peach its own repors by showing sampling error. Sierra
Club v. Union Qil Co., 813 F.2d 1480, 1491-93 (%h
Cir. 1987) vacated on other grounds, 485 U §S. 931
(1988).

The Court concludes that this defense is not allowed
by the Ninth Circuit, as cited above, and accordingly,
Defendant's sevenieenth affirmative defense is sricken.

0. Defendant's Eighteenth Affirmative Defenie

Defendant's eighteenth affirmative defense staies that
“alleged violations, if any, provided no economic benefit
to the Defendant.” While this faclor may be relevant (o
the Court’s imposition of an appropriate penalty, it will
not act as a bar o Lability. Accordingly, Defendant’s
sighteenth affirmative defense is stricken.

Based on the forepoing, Plaintiff's motion for partial
summary yudgment with respect 1o Defendant's affir-
mative defenses i$ granted in part and denied :n part.
The motion is granted with respect 10 Defendant's first,
fourth, enth, twelfth, fifteenth, sixteenth, severieenth,
and eighteenth affirmative defenses. The morion is de-
nied with respect 1o Defendant's[*56) fifth, sixih, sev-
enth, eighth, ninth, eleventh, thireenth, and fou meenth
affirmative defenses. The motion is moot with respect
to the second and third affirmative defenses.

E. Defendant’s Partial Motion for Summary Judgment
Defendant's partial motion {or summary judgment secks
an order from the Court that the penalty sovght by
Plaintiff in its Amended Complaint, of up to § 25,000
per day for each violation, is conmary 1o the specific
terms of the NPDES permut issved 1o Defendant, which
provides that the maximum penalty for violatisn is $
10,000 per day for such violation.

Plaintiff's Amended Complaint does in fact seek a
penalty of up 1o § 25,000 per violation for each time
Defendant is found to have violaied the terms of its
NPDES permit.  The NPDES permit under which
Defendant operates became effective June 27, 1985, The
permil was o expire by its own terms af midnight on

Cdison . .
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Tune 26, 1990. However, Defendamt filed a renewa)] ap-
plication before the parmit was 10 expire, and the parties
agree that the permit was thereafier adminisiratively ex-
tended in its entirely withow modification. Defendant
has been and continues to operate under the terms of the
June 27, 1985 NPDES{*57] permit.

Regarding penalties for violarion of the rerms of the
permif, the permit provides in pari:

B. Penalrics for Violations of Permir Conditions: The
Clean Water Act provides that any person who violates a
permit condition implemanting § 301 . . . of the Clean
Water Act is subject to & civil penalty not to exceed §
10,000 per day of such violation.

NPDBS Permit, at 10, Ex. A 10 McGowan Aff. n$
Defendant ergues that becanse the permit specifically
provides that the penalties for violation will nat exceed
$ 10,000 per day of such violation, Plaintiff is bound by
the terms of the permit and should be prohibited from
geeking a fine of up 1o § 25,000 per day for each viola-
non.

nS The penalties provision dees contiaue to state
that "any person who willfully or negligenty vio-
lates permit conditions" is subject to a fine of pot
meore than § 25,000 per day of violations. See id.
However, Plantiff does not appear to be arguing,
nor is there any svidence 1o support a finding, that
Defendant willfully or negligently caused the alleged
vinlarions 1o occur.

(*58}

Plaintiff has responded by explaining that in 1985,
when this permit wag issued, the CWA did in facr pro-
vide that civil penalties for violation of the Act could
pot exceed $ 10,000 per day for such violatian, and thus
the permit refers to that whenp it states, the "Clean Water
Act provides that any person who violates a permit con-
. is subject 1o » civil penalty not to exceed
$ 10,000 per day . . , ." However, in 1987 the CWA
was amended to provide that a persorn who violates the
Act could be subject 1o a civil penalty not 1o exceed §
25,000 per day per violation. See CWA § 309(d), 33
U.S.C. § 1319(d). Plaintiff argues that the reference 1o
the CWA in the permit indicates that the permir penal-
ties arc peant (o be the same as those under the Act, and
thus concludes that for violations afier 1987, Defendant
is subject to a penalty of up 1o § 25,000 per day per
violaticn.



MAY. 21 C1{MON) 14:29  GIVENS P%LE

1997 U.S. Dist. LEXIS 21401, *58

1 support of its conclusion that the § 25 000 per day
per violation penalty should apply, Plaintff directs the
Court to a series of cases in which different cours have
beld that for violations before 1987, the § 10,000 per
day penalty applies, while for violations after 1987,
the § 25,000{*59} pcr day per violation penalty ap-
plies. See eg., Arlantic States Lepal Fourdation, Inc.
v. Tyson Foods, Inc., 897 F.2d 1128, 1138 (11th Cir.
1690) (holding that where 2 party violated its NPDES
penmit both before apd after 1987, “maximum pepal-
ties must be assessed in accordance with both pre- and
past-amendment language of the starute”). However,
a5 Defendant notes, none of the cases cited by Plainiiff
gtate whether the NPDES permit in each action contained
language similar to the language in Defendant’s permit
regurding the maximum penalties for violations. In the
absence of any languape in the permit subjecting it to
starutory changes, the Court concludes thar the permit
language must control. Accordingly, Defendant ic sub-
ject only to “a civil penalty not to exceed $ 10,000 per
day of such violation.”

Nexi, Defendant seeks an order from the Coun hold-
ing that the language "not to exceed $ 10,000 per day of
such violation” means that for each day of violation, the
fine cannot exceed $ 10,000, Plaintiff argues that the
language of the permit and of the CWA allows it 10 seek
penalties of up to $ 10,000 per day per violation. Thus,
under Plaintiff's reading, if Defendant{*60] had five vi-
olanons on one day, it coudd be fined up to $ 50,000 for
those violations. Whereas undeér Defendant's reading of
the permit, it could only be fined § 10,000 per day even
it were found to have ten violations in that day.

The language in Defendant's permit mimors the pre-
1987 amecodment lanpuage, which has been interpreted
to allow (he govarnment o seck a § 10,000 penalty per
violation and not to cap the potentia) fine &t $ 10,000 per
day. In Atlantic States, 897 F.2d at 1139, the Eleventh
Circuit concluded "that the slight change in wording in
the 1987 amendment points to the proper interpretation
of the siatuie as originally written,” The court noted
that “the Conference Repont accompanying the amend-
meal makes clear that under the Senate bill, section 309
of the Aet 33 US.C. § 1319 was amended in pan 'to
increase the civil judicial pepalty limit from § 10,000 10
$ 25,000 per violation, [and) 1o clarify that each distinet
violation 1§ subject to a separate daily penalty assessment
ofupto $25000. . . .' H.R.Rep. No. 55-]1004,
99th Cong., 2d Sess. 132." Id. The court reasoned
that "Congress' indication that it intended by jts amend-
ment simply to ‘clarify' [*61] the language in the statute
as previously written comvinces us to . . find that
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Congress intended the fines to attach to each violation
of an efflvent limitation separately” under the pre-1987
amendment language. 1d.

This Court agrees with the Eleventh Circuit's analysis
of the Congressional intent behind the starute, and con-
cludes thar the Tanguage in Defendant's permit which
provides for a civil penalty “not 10 exceed $ 10,000 per
day of such violation” means thar a penalty not to exceed
3 10.000 can be levied for each violation found in one
day.

Based on the foregoing, Defendant’s motion for sum-
mary judgment is pranted in part and denied in pant, The
motion is granted insofar as it seeks an order holding that
Plaintiff can only szek a penalty of up to § 10,000 per
day per violatjon, but is denied insofar an it seeks to cap
or limit the possible penalty ar $ 10,000 total per day.

V.
MOTIONS IN LIMINE

Defendant has filed two motions in limine which
the Court has not yet addressed. Defendant's Second
Motion in Limine (Docket No. 98) seeks ap order from
the Coum excluding from the trial in this matter the ex-
pent reports and testiimony of Brian T. Harrington[*62]
of Metcalf & FEddy and Dr. Gail B. Coad of Industriat
Bconomice, Inc. Defendant's Third Motion in Limine
(Docket No. 94) seeks an order from the Court barring
Plaintiff from presearing evidence at trial relating 1o al-
leged unreported violations of the CWA occurring before
the commencement of this sction, evidence of violations
of the CWA occurring ar other facilities owned and oper-
ated by Defendant and evidence purporting to establish
an economic benefit accruing to Defendant before the
date of the instant complaint from violations alleged in
the complaint.

1. Second Motien in Limine

Defendant moves the Court 10 exelude the expert re-
port and testimony of both Brian T. Harrington and Dr.
Gail B. Coad. Dcfendant objects to Harrington's repont
and testimony due 1o reliance upon documents previ-
ously excluded by the Court. Because Dr. Coad relied
upon Harrington's report, Defendant sesks to exclude
her report and (estimony as well,

On April 29, 1997, the Court ordered the exclu-
sion of documents artached 10 the affidavit of Thomas
C. McGowan. Order Regarding Discovery Motions,
at 2 (Docket No, 84). The documents excluded,

P. 017
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which are relevant 10 the present motion, :ncluded
Exhibits[*63] 22 and 24. Exhibit 22 included a let-
ter dared July 17, 1996 from Gregory Sindt, Bolton
& Menk, 10 Robb Casseday and Wes Potier, ConAgra
Red Meat Companies, regarding review of wastewater
treatment facilities. Affidavit of Thomas C. McGowan
{Docket No, 30). Exhibit 24 included a draft repont of
Armoyr Fresh Mests, Nampa, [daho, "Eagineering Pre-
Derign Report Wastewater Treatment Improvements”
dated August 1993, 1d.

Trial judges have broad discretion in determining the
admissibility of expert evidence, and will be upheld un-
less the decision is mamfestly srronecus. Rogers v.
Raymark Ind., Inc., 922 F.24 1426, 1429 (Sth Cir.
1991) (citing Salem v. United States Lines Co., 370
U.§ 31,35 RL. Ed 24313, 828 Cu 1119 (1962)).

With respect 1o the July 17, 1996 lenter, Plaintiff main-
tains that, while Harrisgton did rely upon the letter, the
information relied upon was also gathered from indepen-
dent sources. Inasmuch as Harringion's report can be
substantiated with his own independent research without
referencing the July 17, 1996 letter, the Court will not
exclude either Harrington's or Coad's report for retiance
upon the July 17, 1996 letrer.

Plaintif{ maintains that[*64) the repons should not be
excluded due to rcliance upon the August 1993 draft
repart. Harrington relied upon a final repon dated
December 1993, Plaintiff pointa oui that the fine) draft
of December 1993 is nor the August 1993 draft repont
excluded by the Couri. Further, the final report was
disserninated by ConAgra in 1994 to the EPA, prior to
the onset of the instapt Nhitigation. Defendant sough
exclusion of the August 1993 draft on the basis of priv-
ilege. Because the documents are substantially similar,
Defendsni asgerts that the Court should similarly ex-
clude evidence which relies upon the December 1993
final report.

The December 1993 report was not iocluded in the
doctunents that the Court excluded in 115 April 291997
order. Defendant disseminated the December 1953 final
report w the EPA in 1994, Accordingly, the Court will
not exclude testimony due o reliance upon the December
1993 fina! draft.

Based upon the foregoing, Defendant’s second motion
in limine is denied.

2. Third Motiop in Limine

Blaintiff secks to introduce evidence at trial 10 increase
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the amount of penalty that this Coun should irpose
in the case lability is established. The current mo-
tion revolves[*65] around a dispure as 10 whether the
Coun should consider evidence regarding a history of
violarions and ecomomic benefits which occurred out-
side the applicable sratute of limitations. Additionally,
Defendan: seeks to exclude evidence of violations at
plants which it owns,

The civil peoalty provisien contained in the Clean
Water Act sefs out a maximum penalty amount for daily
violations . "In determining the amount of a civil penalty
the court shall cansider the seriousness of the violation or
violations, the economic benefit (if any) resulting from
the violation, sy history of such violations, any good-
faith efforts to comply with the applicable requirements,
the economic impact of the penalty on the violator, and
such other matiers as justice may require.” 33 U.S.C
§ 1319(d). Courts have applied different approaches in
determining the appropriate amount of penalties under
this provision.

Some couns first determine the maximum ameount that
could be assessed in light of the number of daily viola-
tions. Atlantic States Legal Foundation v. Tyson Foods,
897 F.2d 1128, 1142 (11ch Cir. 1990). Once the max-
imum penalty has been established, the court may re-
duce the amount based upan{*66] factors lisied in see-
tion 309(d). Id. Other courts determine the amount of
the economic benefit that the violator bas enjoyed due to
noo-compliance and then increase that amount basec on
309(d) factors. United Srates v. Municipal Authority of
Uaion Township, 929 F. Supp. 800, 806 {D.M.D. Penn.
1996). While civil penalries are mandatory under the
CWA, “the amount to be assessed is wholly within the
discretion of the eourt," Hawaii's Thousand Friends v.
Honolulu, 82! F. Supp. 1368, 1394 (D.Hawaii 1993)
(citing Arlantic States Legal Poundation v. Tyson Foods,
897 F.2d at 1142), The evidence supporting the differ-
ent 309(d) factors is eritical in the Court's determination
of & proper penalty.

The civil panalty provisioas of the CWA are designed
to both deter and punish violations. In order to achieve
this policy, the penalty must “encompass the cconomic
benefit of noncompliance to ensure that the violawor does
not profit from its violation of the law . . . [and] the
penalty must include 2 punitive component in the form of
a sum in addition to economic benefit which accounts for
the degree of sericusness and/or willfulness of the viola-
tions.” Municipal Authority of Union [*67] Township,
929 F. Supp. o 806.

While the CWA does not contain a specific stamie of
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hnitations, cours have generzlly applied the five-year
limit contained in 28 U.S.C. § 2462 10 CWA civil penalty
actions.  See Sierra Chub v. Chevron U.S.A., Inc.,
834 F.2d 1517, 152} (9th Cir. 1987). The five-year
iimitation contamned in 2B U.5.C, § 24€72 j5 designed
1o preclude stale claims, Sec Havens Realty Corp. v.
Coleman, 455 U.5. 363, 380, 71 L. BEd. 2d 214, 102 S.
Ct 1114 (1982). As Plamtiff points out, the statute of
iimdiation at issuc was desigoed (o Jimi claimg, bur not
1o imit the evidence that may be introduced in supporn
of iimely claims. Defendant maintains the position that,
if Plainniff is allowed to increase the potential penaity for
the timely claims throvgh the introductioz of cvidence
of sale claims, the policy of the statute 3f limitatians
will be circumvented. Ino essence, Defendant aygues that
Plainfiff should not be allowed 1o accomplish indirectly
tha! which it is prohibited from artempting directly.

In support of its position that tection 309(d) requires
a eonsideration of evidence outside the statute of limira-
tions period, Plaintiff cites the Court t¢ [*68] Atlantic
States Lepal Foundation, Inc. v. Universal Tool &
Starping Co., Ine., 786 F. Supp. 743 (DN D. Ind.
1992). In Atlantic States, the court determined that the
statutory maximum penalty should not be dacreased be-
cause the defendent had a history of violations which
predated the violations at issue by almost ten years, 786
F. Supp. at 751. However, while the ¢ourt did not
mif;gate the maximum penalty because of the history of
sbuses outside the statute of limatations period, it also
was not used 10 increase the penalty. In determining
the cconomic benefit that the defendant 1eceived due to
non-compiiance, the cour limited its analysis to events
which oceurred guring the himitations perind. 786 F.
Supp. at 749-51,

In Unjted Stares v. Roll Coawer, Inc., 199} U.S.
Dist. LEXIS 8790, 21 ELR 21073, 21076 (D.5.D. Ind.
1951), the court held that hisiory of violations occur-
ring oulside the limitations period was sppropriate, but
found that the defendant did “not have a history of viola-
tions because it has not been found guilty of & vialation
previous to the one at bar.” Alleped violations were not
considered in relation to the 309(d) factors in Friends
of the [*69] Eanh, Inc. v. Laidlaw Envirenmental
Services, Inc., 956 F Supp. 588, 606 n. 17 (D. 8.C.
1997) because the court desermined that 309(d) referred
1o violations "that form the basis of the penalty being
coniemplated and not past violations . . . rhart are not
before the court.”

The Court must determine an appropriate pepalty in
ofder to achieve the policies of deterrence and punish-
ment of the CWA. If this were the only coacern, the
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Court would include. all prior viclations of Defendant's
NPDES permit. However, the Court must also limit
Plaintiff's abiliry to recover for alleged violations which
pre-date the statute of limitations. While the Court must
impose a penalty upon a showing of hability, the amount
of the penalty 15 within the discretion of the Count. In
order 10 Achicve a proper balance, the Cournt concludes
that, as in Roll Coater, Defendant’s prior history of vi-
olations will be examined on a limited basis and only 10
the exteni that it has previously been found milry of such
violations. Evidence relating to the 309(d) factors will
oot include evidence of allegations of past violations or
cconomic benefit which is alleged to have occurred prior
to the statule of Jimitations {*70)period. Accordingly,
Defendant's motion a3 it relates to the exclusion of evi-
dence of viclations and economic gain occurring oultside
the limitations period is grasted.

Not only does Defendant seek 1o exclude evidence ont-
gide the starute of limitations, hur Defendant also seeks
to exclude evidence of violations at other plants which it
owns and operates. Defendant maintains that such evi-
dence is highly prejudicial and as a result, should not be
considered. Evidance of permit violations at one plant
has been admitted to determipe the appropriate penalry
for viglations at another plant. Public Interest Research
Group v. Hercnles, Inc., 830 F. Supp. 1525, 1544-45
{D.N.J. 1993). The Hercules court stated that the adju-
dicated violations at a different plant were relevant under
30%(d) 1o determine the appropriate penalty for the vio-
lations at jssue, Id. Yet, the court only allowed the evi-
dence of past adjudicated violations after 2 Federal Rule
of Evidence 403 analysis. At this time, the Court denies
Defendant’s motion to eéxclude evidence of adjudicared
violations at other plams. However, the Court rescrves
the opportunity to exciude such evidence pursuant to di-
rections and[*71] an evidentiary ruling ar trial. Without
the opportpnity 1o view the evidence in its proper con-
text, the Court is upable 1o properly perform a Rule 403
analysis.

Vi

ORDER

Based on the foregoing, IT IS HEREBY ORDERED:
1. United States’ Partia] Motion for Summary Judgment
On Defendant ConAgra, Inc.'s Affirmative Defenses
1-18 (Docket No, 87) is GRANTED IN PART and
DENIED IN PART and MOOT IN PART a3 addressed
above.

2, United States’ Motion for Partial Summary Judpment
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as 'o Liability (Docket No. 89) is GRANTED IN PART
an? DENTED IN PART as addressed above. 8. Motion 1o Strike Declaration of Joseph Robenio in
Support of[*72] Liability Summary Judgment (Docket

3. Defendant's Motion for Partial Summary Judgment Ne. 114) is DENIED.
(Dncket No. 81} is GRANTED [N PART and DENIED

- .. - e = LN - -
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