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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF USE OF WATER UNDER )
LICENSED WATER RIGHT NOS. 51-02058, )
51-02065, 51-02230 AND 51-02252 IN ) PRELIMINARY ORDER
THE NAME OF JOHN URQUIDI )
)

This matter having come before the Idaho Department of Water
Resources (department), as a result of allegations from nearby
waterusers (complainants) that the above captioned water rights
have been forfeited through non-use, the department makes the
following Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. The department has issued License No. 13961/51-02065
authorizing the diversion of 0.8 cubic feet per second (c¢fs) of
water from an Unnamed Spring tributary of Little Jacks Creek for
domestic use and for the irrigation of 40 acres of land located in
SE1/4NE1/4 and E1/2SE1/4 Section 5, T10S, R2E, B.M., Owyhee County,
Idaho. The point of diversion is located in the SE1/4NE1/4 Section
5, T108, R2E, B.M. and the priority of use is April 5, 1919.

2. The department has issued License No., 12386/51-02058A
authorizing the diversion of 0.6 cfs of water from an Unnamed
Stream tributary of Little Jacks Creek for domestic use and for the
irrigation of 30 acres in W1/2NEl/4 Section 4, T10S, R2E, B.M. The
point of diversion is located in the NE1/4NE1/4 Section 5, T10S,
R2E, B.M. and the priority of use is July 28, 1915.

3. The department has issued License No. 12386/51-02058B
authorizing the diversion of 0.92 cfs of water from an Unnamed
Stream tributary of Little Jacks Creek for domestic use and for the
irrigation of 62 acres in W1/2SEl/4 and SESW Section 33, T2S, RZE,
B.M. The point of diversion is located in the NE1/4NEl/4 Section
5, T10S, R2E, B.M. and the priority of use is July 28, 1922.

4, The department has issued License No. R150/51-02230
authorizing the diversion of water in an Unnamed Stream tributary
to Little Jacks Creek and to store up to 380 Acre Feet (AF) of
water in a reservoir located in NE1/4NE1/4 Section 5, T10S, R2E,
B.M. (lower reservoir). The use of the water is for the irrigation
of land in Section 33, T9S, R2E, B.M. The priority of use is July
15, 1919.

5. The department has issued License No. R766/51-02252
authorizing the diversion of water in an Unnamed Stream tributary
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to Jack’s Creek and to store up to 200 AF of water in a reservoir
located in NE1/4NE1/4 Section 7, T10S, R2E, B.M. (upper reservoir).
The use of the water is for the irrigation of 40 acres of land in
the SE1/4NEl1/4 and E1/2S8El1/4 Section 5, T10S, R2E, B.M. The
priority of use is August 15, 1946.

6. On February 27, 1992, the department received information
from Chester W. Sellman and David Lahtinen (complainants) alleging
that water right License Nos. 51-02065, 51~02058A and B, 51-02230
and 51-02252 had been forfeited through non-use.

7. The department investigated the matter and determined
that the appurtenant lands to which the licensed water rights were
issued are owned by John C. Urquidi and Harriett Urquidi
(Urquidis). In October 1993 and in July 1995, department staff
conducted on-site field investigations of the dams, ditches, real
property in guestion, and the water use under the rights alleged to
be forfeited.

8. On January 2, 1996, the department issued to the Urquidis
an Order to Show Cause why water right Nos. 51-02065, 51-02058A and
B, 51-02230 and 51-~02252 should not be found to have been forfeited
through non-use.

9. The Urquidis responded to the Order to Show Cause and
have generally shown that during certain years they have diverted
and used water when available. Among other matters, the Urquidis
allege that water use by the Bureau of Land Management (BLM) has
affected the Urquidis‘’ ability to utilize their water rights.

10. The affidavit testimony of past water use provided by the
Urquidis has not been subject to cross-examination by the
complainants or the BLM, and evidence and testimony has not been
taken from the complainants or the BLM.

11. Department records show that the complainants and the BLM
have filed Snake River Basin Adjudication (SRBA) claims on the same
water sources claiming priorities that compete with the Urquidi
licensed water rights. The SRBA is an ongoing general adjudication
of water rights in the Snake River Basin and is further identified
as Civil Case No. 39576 in the District Court of the Fifth Judicial
District in and for the County of Twin Falls.

12. Department records show that the upper and lower dams of
the Urquidis originally were intended as storage structures but now
are in general disrepair and essentially serve as diversion
structures for natural flow in Little Jacks Creek and tributaries.
The upper dam temporarily impounds approximately 10 to 15 AF of
water. The lower dam which washes out each year can temporarily
impound approximately 60 AF after the embankment is rebuilt each
year.
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13. Field examination showed that Urgquidis irrigate some of
the land shown on the licenses as the place of use but not all of
it.

14. Urgquidis water stock on their land from water impounded
behind the diversion dams, from the creek, and from water diverted
from springs and other water sources.

CONCLUSIONS OF LAW

1. On November 19, 1987, the Fifth Judicial District Court
in and for the County of Twin Falls issued an order in Civil Case
No. 39576 commencing a general adjudication of the rights to the
use of water from the Snake River basin pursuant to section 42-
1406A, Idaho Code [uncodified]. Claims involving the nature and
extent of the water rights at issue in this adninistrative
proceeding are before the Snake River Basin Adjudication District
Court pending determination by the court.

2. Chapter 14, title 42, Idaho Code, governing the judicial
adjudication of water rights, contains at section 42-1321(4), Idaho
Code, a provision retaining administrative jurisdiction in the
Director of the Department of Water Resources as follows:

The director retains jurisdiction of all applications,
permits and licenses under chapter 2, 3, 6 or 15, title
42, Idaho Code, to take action authorized by the
conditions contained in any permit or license or by
applicable law and action on any application for transfer
under section 42-222, Idaho Code.

3. Section 42-350, Idaho Code, provides in pertinent part as
follows:

If the director of the department of water resources
finds, on the basis of available information at any time
after a license is issued, that the licensee has ceased
to put the water to a beneficial use for a period of five
(5) continuous years or that the licensee has wilfully or
intentionally failed to comply with any of the conditions
in the license, or has wilfully or intentionally failed
to comply with the provisions of the law governing the
license, then the director of the department of water
resources may issue (a) an order to show cause before the
director of the department or the director’s designee on
or before the date therein set, ... why the director of
the department should not revoke said license; ... .

4. Information presently available to the department shows
that use of water by the Urquidis does not fully match the uses
authorized by water right License Nos. 51-02065, 51-02058A and B,
51-02230 and 51-02252, but does not clearly show that the water
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rights have been lost through non-use.

5. A determination regarding the extent of the water use
under the Urquidi water right licenses should include consideration
of the water right claims and uses of competing water users on the
same water source.

6. The ongeing Snake River Basin Adjudication is the more
approprlate forum to determine the nature, extent and validity of
water rights represented by the Urquidi licenses, and to make
similar determinations of the rights of complalnants, the BLM, and
other potential claimants.

ORDER

IT IS THEREFORE, HEREBY ORDERED that the Order tco Show Cause
issued by the department on January 2, 1996 is SET ASIDE; and

IT IS FURTHER HEREBY ORDERED as follows:

1. This Preliminary Order shall not be interpreted to hold
that the department has determined that all or part of water
right License Nos. 51-02065, 51-02058A and B, 51-02230 and 51-
02252 are valid and have not been forfeited through non-use.

2. This Preliminary Order does not preclude a determination
of the nature, extent, and validity of water rights
represented by water right License Nos. 51-02065, 51-02058A
and B, 51-02230 and 51-02252 in the ongoing Snake River Basin

Adjudication.

Dated this Il day of , 1996,

ﬁmﬁz@

L. GLEN SAXTON, Chief
Water Allocatlon Bureau
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this (/§£= day of July, 1996, I
mailed a true and correct copy, postage prepaid, of the foregoing
PRELIMINARY ORDER to the following:

Susan E. Buxton

MOORE & MCFADDEN CHARTERED
999 Main St. STE 910
Bolse, ID 83702

John Urgquidi
HC 85 Box 135
Bruneau, ID 83604-9703

IDWR -~ Western Region
2735 Airport Way
Boise, ID 83705

Senior Secretary

ORDER - Pg 5



)

[ -

Commissdoner of Reclamation.
Date of first receipt at office of S¥umExmer 9:00 A. M, July 15, 1919,

Returned to applicant for correction
Corrected application received

COMMISSIONER OF RECLAMATIOR.

- o, PR A
S SRR AL X RANA K
LA\ "

Approval of

The number of this Permit is R 1B0
Recorded in book R 1 Page 150 Approved July 21, 1919.

This is to certify that T have examined the within application for a permit to construct a reservoir and io store the
unappropriated public waters of the State of Idaho, and hereby approve the same, subject to the following limitations and
conditions ;

Bond in the sum of § to be filed on or hefore

Work to begin on or before  Septeyber 19, 1919, and to continue diligently and
nninterruptedly to completion, unless temporarily interrupted by circunstances over which the permit holder has no control.

One-fifth of the work ahove specified to be completed on or before  Qeotober 21, 1918.

‘'he whole of said work to he completed on or before January 21, 1920,

Beneficial use of water stored in accordance herewith, to be made on or before August . 18,1921,
as set out in Permit No. 12386 for the appropriation of the public waters of the State of Idaho, which is hereby

referred to and made a part hereof.

- Witncss my hand this 2lat day of July, 1919.
| . Ge &m‘l.‘o
Commissioner or Reolamation.
Remarks:

Water will be releaséd from reservoir and diverted from stream in the SwWi SWi Seo. 33,
9 8, 2 E, abdut + mile below outlet of reservoir.

SZAZLE OF LRALQD
DBPARTMENT OF RECIAMETION

In the Matter of the Heinstatement |
of Permit Ho. B.-150, under the Proe)
visions of 5594, Comp. Statutes of
Idaho

}
)
)

WHERRAS, Permit No., Byl50 lapaed through failure of the holder 4o make proof of completion af the works
of diversion within the time speaified in the permit, to-wit: Jamuary 21, 1920; and,

WHEREAS, Notice that sush proof was dus was regularly given the holder on the lst day of Ootober, 1919; and

WERREAS, On the 2nd day of Ogtober, 1920, notlce to show cause why sald permit should not be cancelled, under
the provissons of 3ec. 5594, Comp. “tats. of ldaho, was duly gerved on the holder of said permit; and,

WHEEHEAS, On the 19th day of Ostober, 1920, the holder filed notice of appearance to offer proof to show that
theworks of diversion were fully completéd within the time requized; and

d at the
WHRREAS,On the 7tk day of November, 1920 depositions of the holder and two witnessea wers recsive
Department of Reclamation showing the sald works were completed within the time required a&nd that the holder of
said permit had acted in good falth:

PHEREFORE, 1T IS Hereby ordered that said Permit No. R«150 ke, and the same is hereby reinstated and that tbe
sertificate of completion of works be issued in the usual manne¥.

IN WITHESS WHEREOF, I have hersunto @et my hand and affixed ihe offigial seal of this Department, at Boise,
Idsho, this 24th day of December, 1520.
‘. G. s'm. -
Department of Reclamation
{B:Eill} B’% 8., T. Baar, Bo}mty.
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Application for a Permit to Construct the L/ R 3T

WILLIAR J. OWENS. Reservoir

And to Store the Unappropriated Waters of the State of Idaho

Application No. R 20089
Permit No. R 1580
District No. B7=A

1. Name of Applicant: Willlism J. Owens.
Postoffice Address: Brunesy County:  Owyhee State: Id&hoe
I. If applicant is a corporation, give:
{a) Date and place of incorporation:
(b) Amount of capital stock: $

(¢) Amount paid in: §
(d) Names and addresses of directors:

II. The financial resources of the applicant are: (a) Cash on hand: $
(b) Treasury stock: $ (¢) Bonds to be issued: $
(d) Okher resources:

2. Quantity of water to-be stored B8O acre feet per annum,
3. Source of water supply unnamed stream , which is a tributary of Jaeck's Creek,
4. Water is to be used for: irrigation and domestio purposes.
5. ‘The outlet of the proposed reservoir is located
feet distant from the corner of Section & ,T. 10 s8R. 2 E,
B. M., and is in the FB: NE:  of Section B ,T. 10 §R. 2 BB M, County of Owyhea,
6.  Fill out either (a) or (b).

7(:1_)‘ The reservoir is located in the channel of unnsmed stream,

(b) 'The reserveir is to be filled through the Feeder Canal,
which has a width at bottom of ft., width at top of ft., depth of ft., average
grade per mile ft., capacity cubic feet per second. |

7. (a) The area of the high water line of the reservoir is 80 acres.
(b) The available capacity of the reservoir is 380 acre feet.

8. Height of dam: 10 feet; length of dam at top . 313 feet; length of dam at bottom 120 feet.
Material used in dam: Barthe

9. The estimated cost of proposed reservoir is $ 100000

10.  Amount of land to be irrigated 76 acres; said land being described in Use Permit mentioned in
Paragraph 13 herein, which Use Permit is hereby referred to and made a part hereof.

11.  The time required for the completion of such work is * years.

13.  The water stored in accordance with this permit will be conducted to the place of use through the Wm. J. Owens ditech #1
canal, constructed under the terms of Permit No. 12386 | filed by Hazel B. Owena

on July 28, 1916,
BE IT KNOWN That the undersigned hereby makes application for permit to construct a reservoir and to‘ store the unap-

propriated waters of the State of Idaho as herein set forth.

william J, Owens, . Applicant.
By Phile 3. wWhite, , Agent.
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STATE OF IDAEO
CERTIPICATE OF COMPIETION OF RESERVOIR AND RIGHY TO STORE WATER.

Yater District Ho. 57- A.
Amoant 360 Ag,-ft.
Priority 7-15-=1913

THIS IS TO CERTIFY that WILLIAM J, OWSNS, of Brunesy, Stade of Idaho, has made proof i the sadisfaction
of the Commissionsr of Reslamatlon of Idaho, of s rigat to store the waters of sn unnamed stream, tributary of Jack's
Oreek, for the purpoxs of irrigation and domestic use, under Use Permit No. 12386, and Remervoir Permit Noi R-180,
of the State Bngineer, and that sald right t0 store said waters has been perfeeted in accordande with the laws of
Idaho and 1s hereby confirmed by order of the Commissioney of Reclamation of Idaho, and entered of record at Bokds
in volame B-l of Permits, at page B~150, on the 24th day of Deasmber, 192¢; that the right hersby eonfirmed dates from
.July 16, 1919; that the amount of water eatitled to be stored eagh year under: such right, for the purposes aforesald
shall not exneed 380 smore feet.

The Reservolr is losated in Sestion 6, Tp. 10 3., Re 2 E. B. M,
WITHRSS The seal and signature of the Commissioner of Heslamation affixed at Boise, Idaho, this 24th day of
Deoenber, 1920,

. G. SWENDSEN.

(SEAL) Gommissioner of Reolamation
By S. T. Baer,
Deputy.

ASS1GNLENT

¥or value received, I heraby assign all of my right, title and interest in and to Perrit to approrriate
the waters of an unnamed sStream, tributury of Jack's Creek, numbered E-150, of the public waters of the
State of Ildaho, to Hazel B. Owens.
Ym. J. Qwens

Dated this 13th day of feptember, 1326.

Received and f1led for record in the Departrment of Feclaration at Boise, ldaho, at 10:307E. T tept. 21, &3.. -

Te Go UL ETDOEL

Comrigssioner of Yecli-raticn

4
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MEMORANDUM
To: Steve Lester
Jan Shurte
Prom: L. Glen Saxton
RE: JOHN URQUIDI WATER RIGHT MATTER
Date: August 13, 1996

Returned for your information and use is the complaint file
started in Western Region relative to allegations that certain
water rights of John Urquidi had bheen forfeited.

As the file reflects, on July 11, 1996, the department
issued a Preliminary Order in the matter setting aside an Order
to Show Cause which was issued by the department on January 2,
1996. The Preliminary Order also suggests that the use of the
rights have been changed through the years and that the SRBA is
the more appropriate forum to determine the extent, nature and
validity of the water right licenses in gquestion.

I am specifically calling this matter to your attention,
since the recommendation of the rights in the SRBA should not
overlook the department’s recent field inspections and
investigation into the use of these rights.

c: 51-02065
51-02058A and B
51-02230
51-02252
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State of Idano

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

July 11, 19396 GOVERNOR

KARL I DREHER
DIRECTOR

RE: In the Matter of use of water inder Licensed Right Nos. 51~
02058, 51-02065, 51-02230 & 51-02252 in the name of John
Urcquidi

Dear Interested Party:

The accompanying order is a "preliminary order" issued by the
department pursuant to section £7-5243, Idaho Code. It _capn_and

will i £
3 449 ~ 4 e { el ] a 4

Any party may file a petirtion for reconsideration of a preliminary
order with the hearing officer within fourteen (14) days of the
service date of this order. The hearing officer will act on a
petition for reconsideration within twenty-cne (21) days of its
receipt, or the petition will be considered denied by cperation of
law. See section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a
preliminary order, (b} the service date of a denial of a petition
for reconsideration from this preliminary order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for
reconsideration from this preliminary order, any party may in
writing support or take exceptions to any part of a preliminary
order and may file briefs in support of the party's position cn any
issue in the proceeding to the Director. Otherwige, this
preliminary order will become a f£inal order of the agency.

If any party appeals or takes exceptions to this preliminary order,
opposing parties shall have twenty-one (21) days to respond to any
party's appeal. Written briefs in support of or taking exceptions
to the preliminary order shall be filed with the Director. The.

—~ Ca]széruffng Our Centennial Year af‘ Service lo Idako 18051005 ~
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Director retains the right to review the preliminary order on his
ocwn motion.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order,
the Director shall allow all parties an opportunity to file briefs
in support of or taking exceptions to the preliminary order and may
schedule oral argument in the matter before issuing a final order.
If oral arguments are to bhe heard, the Director will within =z
reagsonable time period nctify each party of the place, date and
hour for the argument of the case. Unless the Director orders
otherwise, all oral arguments will be heard in Boise, Idaho.

CERTIFLCATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other
matters filed with the Director in connection with the preliminary
order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

PINAL ORDER

The Director will issue a final order within fifty-six (56) days of
regceipt of the written briefs, oral argument or response to briefs,
whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary
hearings if further factual development of the record is necessary
before issuing a final order. The department will serve a copy of
the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a f£inal order, the
order is effective fourteen (14) days after its issuance
if a party has not filed a petition for reconsideraticn.
If a party has filed a petition for reconsideration with
the agency head, the final order becocmes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency
head did not dispose of the petition within twenty-
one(21l) days.

Pg - 2



. ® ‘&

APPEAL O NAL _Q I OUR

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this
preliminary order becomes final, any party aggrieved by the final
oxrder or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district
court by filing a petition in the district court of the county in
which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party sesking review of the order resides, or

iv. The real property or personal property that was the
subject of the agency action is located.

The appeal must be filed within twenty-eight (28) days of this
preliminary order becoming final. See section 67-5273, Idaho Code.
The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the corder under appeal.

Sincerely,

L. GLEN SAXTON

Chief, Water Allocation Bureau
- Enclosure

cc: IDWR - Region

Pg ~ 3



SUSAN E. BUXTON JUN 0 3 1996
MOORE & McFADDEN, CHARTERED

Attorneys at Law Department of Water Resources
999 Main Street, Suite 910

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

RECEIVED

Attorneys For J & J Ranches and John C. and
Harriett Urquidi and John B. and Alisa B. Urquidi

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO

IN THE MATTER OF USE OF WATER
UNDER LICENSED WATER RIGHTS NOS.
51-02058, 51-02065, 51-02230 AND
51-02252 IN THE NAME OF JOHN
URQUIDI

AFFIDAVIT OF
IRENE OWENS

T W M e A

STATE OF (ngco )

. 8S,
COUNTY OF /arieon )

Irene Owens, being first duly sworn upon oath, deposes and says:

1. Your Affiant's address is Box 242, Pollock, 1daho 83547.

2, That your Affiant and her husband William Owens previously owned the property
commonly referred to as the "Basin property" now owned by the Urquidis.

3. That your Affiant has-F\éghgﬁy visited the Basin property since its sale to the
Urquidis in 1966, most recently in 1993.

4, That your Affiant has regularly kept a diary from 1982 to present which

memorializes some of those occasions where your Affiant visited the Basin property. That your

AFFIDAVIT OF IRENE OWENS - Page !



Affiant has taken pictures of the Basin property and those pictures and excerpis of your Affiant’s
diary are attached hereto as Exhibit A.

5. That on October 4, 1993 your Affiant took pictures of the Basin property which
indicates water irrigating the property.

6. That your Affiant leased the Basin property to Dave Lathinen in the early 1960s
and that your Affiant observed Mr. Lathinen irrigating the property during the period of that lease.

7. That your Affiant believes the Basin property has been regularly irrigated since its
condition, as observed by her, has not changed over the years.

Further, your Affiant saith not.

DATED this /¢ "day of March, 1996.

L Z/f;ﬂ/ 'ﬂj/»//&{w

Irene Owens

SUBSCRIBED AND SWORN to before me this /¢ ﬁday of March, 1996.

YN

Notary Public for _ (eewse s
Residing at: 2118 &, 2w Aveme C loanew, O T291¥
_3My Commission Expires:__ »~i#-2000

AFFIDAVIT OF IRENE OWENS - Page 2
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MOORE & McFADDEN, CHARTERED

ATTORNEYS AT Law

ONE CAPITAL CENTER"SUITE 910

999 MarN STREET* BOIsE. ID 83702 RECEIVED

TELEPHONE: {208) 331-1800+ FAx (208) 3311202

SUSAN E BUXTON * MAY 2 8 1996

MONA DOBARAN MACK
JOHN § MCFADDEN *1

MICHAEL C MOORE ¥ Departmeni of Water Resoumes

CATHY L MAUGLE
PAULA TURCKE 1

*Also Admutted in Oregon
T Also Admutted i Washungton
1 Also Admitted 1n South Dakota

May 28, 1996

AND D

L. Glen Saxion

Chief Water Allocation Bureau
Department of Water Resources
1301 N. Orchard

Boise, Idaho 83720-9000

Re:  Alleged Forfeiture of Water Right License Numbers 51-02058, 51-02065, 51-
02230, and 51-02252 - John Urquidi

Dear Mr, Saxton:

Pursuant to your May 14, 1996 letter and our telephone conversations, we are submitting
on behalf of our clients, John C. and Harriett Urquidi, John B. and Alisa Urquidi, and J & ]
Ranches, a partnership, the original and one copy of the Response to Order to Show Cause,
Affidavits of John C. Urquidi, John B. Urquidi, William J. Owens, Irene Owens, and Orville
"Bud" Hosford, and accompanying documents.

We are scheduled to meet with you tomorrow at 1:00 p.m. with regard to this matter. At
this time, however, we reserve our right to request an administrative hearing depending on the
outcome of our discussion and the Department's review of the information filed.

If you have any questions or need additional information with regard to tomorrow's
meeting and our response to the Order to Show Cause, please do not hesitate to call me or Paul
Turcke at the above number. [ appreciate the Department’s thoughtful consideration of this matter



L. Glen Saxton
May 28, 1996
Page 2

and its cooperation over the last few months. We too, would like to see closure of this matter as
expeditiously as possible. Again, thank you for your courtesies.
Very iruly yours,
MOORE & McFADDEN, CHARTERED
" Susan E. Buxton
SEB:de

Enclosures
cc: Clients
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SUSAN E. BUXTON

PAUL A. TURCKE

MOORE & McFADDEN, CHARTERED
Attorneys at Law

999 Main Street, Suite 910
Boisgse, Idaho 83702
Telephone: (208) 331-1800
Facsimile: {(208) 331-1202

Attorneys For J & J Ranches and John C. and o
Harriett Urquidi and John B. and Alisa B. Urquidi

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN THE MATTER OF USE OF WATER
UNDER LICENSED WATER RIGHTS NOS.
51-02058, 51-02065, 51-02230 AND
51~-02252 IN THE NAME OF JOHN
URQUIDY

URQUIDIS' RESPONSE TO
ORDER TO SHOW CAUSE

L L I )

John C. Urquidi and Harriett Urquidi, John B. Urguidi and
Alisa Urquidi, and J & J Ranches ("the Urquidis"), through the
parties' counsel, Moore & McFadden, Chartered, hereby submit the
Urquidis' Response to the Order to Show Cause issued by the Idaho
Department of Water Resources dated January 2, 1996 and as
requested by the letter dated May 14, 1996.' The Urquidis support
this response with the Affidavit of John C. Urquidi, the Affidavit
of John B. Urguidi, the Affidavit of William J. Owens, the
affidavit of A. Irene Owens, the Affidavit of Orville "Bud”

Hosford, and the documents attached to the Order Show Cause that

! The Urquidis responded to the Order to Show Cause in a meeting

onn April 4, 1996 and were not instructed to file a written response
until May 14, 1996.
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are already part of the record in this matter. The Urquidis submit
their response beyond the statutorily-prescribed thirty (30) day
response period following negotiation witk the Department and
within the time for response agreed upon by counsel for the
Urquidis and the Department.

I.

EACTUAL BACKGROQUND

In 1966, John C. Urquidi and his wife Harriett Urquidi
purchased real property in Owyhee County, Idaho from William J.
Owens and A. Irene Owens. The property congisted of approximately
648 acres located in sections 4 and 5 of T.10.5., R.2.E. and
section 33 of T.9.5., R.2.E., Boise Meridian (the "Owens Basin").
As 1s regular practice in Idaho, the transfer expressly included
all water rights, ditch rights, and reservoir rights used in
connection with the property. No legal proceeding has ever been
initiated against the Urquidis to challenge the validity of any of
the water rights used in connection with the Owens Basin property.

The present proceeding was initiated by a letter dated
February 27, 1992 signed by Chester Sellman and David Lahtinen
addressed to the Idaho Department of Water Resources ("the
Department") . In that letter, Messrs. Sellman and Lahtinen
indicate a desire to "protest" actions taken by John Urquidi
regarding the springs in section 5, T.9{(sic, 10)S., R.2.E. in
August of 1991. The letter indicates that "this was the first time
in over twenty five years that this creek flow [from the SE 1/4 of

the SE 1/4 of section 5 into the NE 1/4 of the NE 1/4 of section 5]
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has been disturbed." The letter does not identify any other action
as a target of the signatories' protest. The signatories do not
allege that they hold licensed water rights in the relevant area.
The signatories do indicate that during the 1991 grazing season it
was more difficult for them to locate sufficient water on the
public lands where they exercise privileges, but the signatories,
in the February 27, 1992 letter as well as later submissions to the
Department, do not provide any information that tends to identify
the alleged actions of John Urquidi on his deeded property as the
sole cause of the dry conditions in the NE 1/4 of the NE 1i/4 of
section 5 in 1991.

The Department sent letterg to and received written
submissions from Messrs. Sellman and Lahtinen, John B. Urguidi and
John €. Urquidi, and considered two field examination performed by
the Department's Senior Water Agent Maria Minicucci in October of
1993 and July of 1995 in determining that the Urquidis be required
to show cause why all of the water rights issued to the Urquidis by
the Department should not be forfeited due to non-use for the
statutory period. The order to show cause does not specify a
particular time frame where the alleged non-use-has occurred, but
asks the Urquidis to provide evidence to rebut a proposed finding
that all of the family's water rights in the Owens Basin "have been
forfeited through non-use for the twenty five years prior to 1991."
The Urquidis submit the present documentation as an initial

response ta the Department's query and reserve the right to submit
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additional evidence in the event a hearing in this matter is
required.

The Department has issued water licenses to the Urquidi family
describing four water rights that have been used in connection with
the Owens Basin property. License number 51-2252 was originally
issued to Hazel B. Owens, who asgsigned her interest to William J.
Owens. This right addresses storage for irrigation and stockwater
uses, with storage in a reserveir located in the NE 1/4 of the NE
1/4 of section 7, T.10.S., R.2.E., and irrigation use downstream in
the E 1/4 of section 5. The priority date for this license is
August 15, 1946.

License number 51-2065 was alsc transferred from Mr. Owens
with the sale of the Owens Basin property. The license on file for
Mr. Owens indicates this water is applied to the beneficial uses of
irrigation and domestic uses, while John Urquidi's filed license
also indicates instream stockwater use of this licensed water. The
point of diversion and place of use for this right are both in
section 5 of T.10.S., R.2.E., with a priority date of April 5,
1919. . The place of usgse for license 51-2065 is identical to the
place of use for license 51-2252, and the reservoir addressed by
license 51-2252 lies upstream of section 5, within the game
drainage as license 51-2065.

License 51-2230 indicates a point of diversion in the NE 1/4
of the NE 1/4 of section 5, just downstream from the location
benefitted by the two previously-described water rights. Like the

previously-mentioned water rights, the Department displays profiles
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for both William Owens and John Urquidi describing this water
right. Both profiles provide the same point of diversion, and a
priority date of July 15, 1919. The Owens profile does not specify
a place of use, but states that the specified use of 51-2230 water
is for irrigation and domestic storage. The Urquidi profile lists
these purposes, as well instream stockwater and stockwater storage
uses. The Urquidi profile indicates a place of use for at least a
portion of the irrigation, domestic, and stockwater uses in the NE
1/4 of gection 4, T.10.S., R.2.E. on the Owens Basin property.

License 51-2058 indicates the same point of diversion as
license 51-2230 listed above, with a priority date of July 29,
1922. If the Hazel Owens profile is read in conjunction with the
Urquidi profile for this license, the license allows for water use
for irrigation, domestic, stockwater, and instream stockwater uses.
The place of use 1is specified within the SE and SW quarters of
section 33, T.9.5., R.2.E,

The Urquidi family has endeavored to maintain accurate records
of all of the above-mentioned water rights. As is the case with
any type of real property right, the Urquidis must rely heavily
upon the public records pertaining to historical rights. These
records are (and have been) maintained by the Department and its
predecessor agencies. These administrative bodies have required
re-licensing of the wvarious water rights during the Urqguidi's
possession of the Owens Basin property. The Urquidis do not
possess complete documentation of every occasion where this re-

licensing has occurred, but all of the above-referenced profile
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reports compiled by the Department indicate a "licensed date" of
June 21, 1979,

While the legal descriptions of the Urquidi's affected water
rights are important to the present action, a practical
understanding of the mechanics of the system of reservoirs,
springs, and ditches serving the Owens Basin property is essential
in addressing the issue of forfeiture. The reservoir in the NE 1/4
of the NE 1/4 of section 5 lies on public land managed by the
United States Department of Interior, Bureau of Land Management
{"BLM"), and this reservoir is a convergence point for the various
drainages involved. In other words, all of the water rights
described above might eventually result in recharge of the
reservoir in section 5. Water enters the reservoir from the south
from one portion of the Owens Basin property, and from the north
from a different unnamed intermittent stream. The entire region is
arid. The passage of water downstream to the reservoir in section
5 and on through the Owens Basin property in section 33 to Little
Jacks Creek depends upon the number of cattle utilizing the area,
the soil conditions, the annual precipitation, and other factors.
William J. Owens developed a system to capture -the limited water
that might be available, and the Urquidis continue to implement his
plan to augment the natural production of the basin.

The historical use of water on the Owens Basin property has
continued since the original time of appropriation. William J.
Owens provides testimony via affidavit that he originally

established a geries of diversions to trangfer water from the
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springs to the "hay field" located in section 5. Mr. Owens, as
well as Irene Owens, testify that they have visited the property
intermittently since transferring ownership to the Urquidis, and
that the location and condition of the ditches has remained the
same over the course of their visits. The Owens specify two times,
in 1983 and 1993, when such visits occurred and the irrigation
system as well as the wild pasture in section 5 were in similar
condition as when the Owens transferred to the property to the
Urquidis in 1966. Based on over fifty years experience in the
area, Mr. Owens opines that the meadow in section 5 "has been
irrigated regularly since his sale to the Urquidis because its
condition does not appear to have changed." Affidavit of William
J. Owens, 3/14/96.

Upcn purchasing the Owens Basin property in 1966, John C.
Urgquidi took peossession and cleaned the existing ditches. After
this initial maintenance, John C. Urquidi enlisted the help of
varicus agents and employees to ensure the reservoirs and ditches
remained operable. While the passage of time makes it difficult to
locate all witnesses who could corroborate this history,” Orville
"Bud" Hosford details the existence and maintenance of the earthen
dams and ditches used to irrigate the "hay field" on the Owens
Basin property. See Affidavit of Bud Hosford, 2/26/96.

John C. Urquidi entered a series of lease agreements starting

in the mid 1970's, and each separate agreement required the lessee

-

°  Mr. Sabal, now deceased, worked for the Urgquidis during the
pericd in question.
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of the Owens Basin property to maintain the improvements to the
property, including ditches and established watercourses. See
generally, Affidavit of John C. Urquidi, 5/24/96. Chester Sellman
was one of the lessees during this time period, as was Frank Davis,
who have both submitted documents alleging facts in support of the
very forfeiture that the relevant lease provisions were designed to
prevent.

The series of lease agreements ended in the late 1980's, when
John B. Urquidi began to manage the property for the Urquidis' own
cattle ranching business named J & J Ranches. John B. Urquidi
indicates that he has performed regular maintenance of the
retention dams, diversion dams, springs, and ditches associated
with all of the Urquidis' water rights since 1988. Affidavit of
John B. Urguidi, 5/24/96. In fact, while John B. Urquidi has
utilized rights of way which pre-date the Federal Lands Policy and
Management Act of 1976 and the BLM, the BLM has attempted to
characterize those actions as unauthorized use of public lands.
Id. While sufficient water has not always been available to apply
to the entire Owens BRasin property, John B. Urguidi has diligently
maintained the system to utilize the available water.

Several factors have interfered with the Urquidis' efforts to
apply water to the Owens Basin property. The reservoir located in
the NE 1/4 of the NE 1/4 of section 7 has not held water since the
early 1980's as a result of the BLM's construction of a reservoir
immediately upstream of the Urquidis' reservoir. Gravity dictates

that water would no longer reach the Urquidi's dam once the BLM'S
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dam was completed. The Department received and approved a water
license application concerning the BLM activities in section 7.

The cyclical drought that was especially severe in the late
1980's and early 1990's hampered the Urquidis‘ water control
efforts. At this stage in the proceedings, the Urguidis have not
compiled extensive documentation specifying the extent of the
drought, but common knowledge and information available to the
Department indicate that water in Owyhee County was scarce during
that time period. See alsgo, Exhibit H to Affidavit of John B.
Urquidi, 5/24/96 (explaining six years of consecutive drought prior
to 1992 necessitated changes in BLM rangeland management). The
region surrounding Owens Basin is a desert to begin with, and
drought conditions prevented the Urguidis from applying water to
all of their lands during and subsequent to this time period.

The investigation of Senior Water Agent Minicucci corroborates
the historical use of water on the Owens Basin property described
by the Urquidis. Unlike the twenty-five years of non-use that
Messrs. Sellman and Lahtinen allege has occurred in section 5, Ms.
Minicucci observes that "[slprings have been developed in the SESE
of section 5[,1" and that the series of dams and ditches, including
"dams in the stream itself([,]" have created and maintained "a
meadow that has been enhanced by the water control efforts of [John
B. Urgquidij.*® Field Report of Maria Minicucci, 10/29/93. Ms .
Minicucci did not indicate whether the reservoir in section 5
contained water in 1993, but she did note that water was being

stored in the reservoir at the time of her second visit on July 19,
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1995. Assuming, arguendo, that the basis for the "protest" which

gave rise to the present forfeiture ever existed, there has
subsequently been water in the reservoir for use by grazing
permittees otherwise authorized to pasture cattle in the NE 1/4 of
the NE 1/4 of section 5.

II.
PR L

Property rights in waters of the State of Idaho are regulated
by a complex blend of statutory rules and cémmon law principles.
Since approximately 1895, this regulatory scheme has been
administered by the Department. See Idaho Code § 42-1701 (1990).
The executive and administrative authority granted to the
Department and the concomitant responsibility are wvested in the
Director of the Department. Id. The many statutorily-imposed
duties of the Director include the responsibility to make careful
measurements of the flows of waters likely to be appropriated
within the state, to collect facts and conduct surveys regarding
suitable locations for reservoirs upon such waterways, to become
familiar with the waterways and irrigable lands of the state, and
to "keep full and complete records of all measuréments of streams,
surveys, examinations or other valuable information ... concerning
any of the duties of the department." Idaho Code § 42-1706 (1990).

The Department frequently applies its expertise and consults
its voluminous records when responding to applications for permits,

certificates, and licenses to appropriate water within Idaho.
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Chapter 2 of Title 41 makes the permit and license procedure
administered by the Department the exclusive method for acquisition
of water rights. Idaho Code § 42-201 (19%0). Applicants are
required to make sufficient showing to acquire water rights, and
the Department must "carefully examine [all evidence in relation to
proof of statutory requirements], and if the department 1is
satisfied that the law has been fully complied with and that the
water is being used at the place claimed and for the purpose for

which it was originally intended, the department shall issue to

such user or users a license confirming such use." Idaho Code
§ 42-219 (1990). The issuance of a water license has particular
legal significance, since "[s]uch license_ghall be binding upon the
state as to the right of such licensee to use the amount of water
mentioned therein, and ghall be prima facie evidence as to such
right...." 1Idaho Code § 42-220 (1990) (emphasis added).

As the Department has the responsibility to issue and verify
water vrights, the Department is occasionally asked to forfeit
rights previously granted. While courts have sometimes confused
the common law doctrine of abandonment with forfeiture, the latter
is governed entirely by statute. According to the Idaho
formulation of the forfeiture doctrine:

[al]ll rights to the use of water acquired under this

chapter or otherwise shall be lost and forfeited by a

failure for the term of five (5) years to apply it to the

beneficial use for which it was appropriated and when any
right to the use of water shall be lost through ncnuse or
forfeiture such rights to such water shall revert to the

state and be again subject to appropriation under this
chapter. ...

URQUIDIS' RESPONSE TC ORDER TO SHOW CAUSE - Page 11



o ®

Idaho Code § 42-222(2) (Supp. 1995). Judicial interpretation of
this statute reflects an intense disfavor toward granting
forfeiture, since "{f]orfeitures are abhorrent and all intendments
are to be indulged against a forfeiture." Application of Boyex, 73
Idaho 152, 159, 248 P.2d 540, 551 (1952); see alsq, Jenkins v.
State, Dept. of Water Regources, 103 Idaho 384, 647 P.2d 1256
(1982) ; McAtee v, Faulkner Land & Livestock, Inc., 113 Idaho 393,
744 P.2d 121 (Ct.App. 1987). In evaluating whether forfeiture of
a water right has occurred, the finder of fact must determine that
clear and convincing proof supports a finding of forfeiture.
Jenkins, 103 Idaho at 389, 647 P.2d at 1261; McAtee, 113 Idaho at
396, 744 P.2d at 124. A finding of forfeiture may have drastic
impact upon the water user who has relied upon his decreed rights,
and Idaho law recognizes that forfeiture is an extreme remedy
justified only by extraordinary circumstances.

The forfeiture analysis prescribed by Idaho appellate courts
involves a twofold inquiry. The first step consists of a factual
inquiry to determine "how, and for how long, the water has been
used." Id. "The second question--whether the use to which the
water has been put constitutes a 'beneficial use'--is a question of
law." 14, Regarding the second issue, Idaho law has long
established that diversion of water to increase the production of
wild pasture constitutes a beneficial use. Id.; Rudge v, Simmonsg,
39 Idaho 22, 226 P. 170 (1924); Pyke v. Burnside, 8 Idaho 487, 63
P. 477 (1902). Water consumption by livestock also constitutes a

beneficial use, even to the point where such use is included within
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the statutory definition of "domestic purpeose." Idaho Code § 42-
111 (Supp. 1995). While a permit or license is not reguired for
in-stream livestock consumption of water, gee Idaho Code § 42-113
(1990}, one can certainly protect historical livestock use by
either obtaining an in-stream livestock use permit or by perfecting
a licensed water right by completing a diversion and applying the
affected water to the beneficial use of watering livestock.

Various defenses exist that allow a holder of decreed water
rights to successfully refute allegations of forfeiture. When
circumstances beyond the water user's control prevent the licensed
exercise of the water right, a forfeiture ghall not be declared.
Jepking, 103 Idaho at 389, 647 P.2d at 1261. Examples of such
circumstances might include wrongful upstream diversion, Welch v.
Garrett, 5 Idaho 639, 51 P. 405 (1897}, failure of a water
administrator to allow the complete volume of licensed flow to
reach its user, Almo Water Co. v, Darrington, 95 Idaho 16, 501 P.2d
700 (1972), or drought resulting in the unavailability of the
previously-applied flow. These holdings are necessary to insure
that a water user can maintain property rights in water despite the
wrongful interference of another or the unpredictable acts of
nature.

Another defense to forfeiture exists when the licensed right
has been resumed after the five year statutory period has run, but
prior to the time that any third party asserts a claim to the water
in question. Even though the technical elements of forfeiture are

met on the first day of the sixth year of non-use, a forfeiture
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will not exist and no change in the priority date, location of
diversion, place of use, or volume of the water right will occur if

the original appropriator resumes use "before any third parties

make a claim in the water...." Jenkins, 103 Idaho at 389, 647 P.2d
at 1261 (emphasis added); Carrington y. Crandall, 65 Idaho 525,
532, 147 P.2d 1009, 1016 (1944) ("the forfeiture is not effective

if...the original owner or appropriator resumed the use...prior to

the claim of right by a third party.") (emphasis added). In
Application of Bover, 73 Idaho 152, 248 P.2d 540 (1952), the court
declined to enter a finding of forfeiture, determining that the
water at issue "was in part at least used by respondent on some of
his Arco lands before it wag claimed it had been forfeited[,1"
therefore suggesting that even minimal application of water is
sufficient to invoke the resumption doctrine and prevent a
declaration of forfeiture.

These principles comport with logic and common sense. The
Department should not engage in a forfeiture analysis when there
are no other competing or injured claimants to the water in
question. Similarly, an administrative nightmare would develop if
the Department was required to revise historically recognized
priority dates to comport with every established five year period
of non-use, when such revision would not benefit any identified
downstream junior appropriator. There 1is 1little sense 1in
evaluating the technical elements of forfeiture so that forfeiture
can be declared on the final day of year five of nén—use, if the

water 1s diverted and applied once again by the original

URQUIDIS' RESPONSE TO ORDER TO SHOW CAUSE - Page 14



appropriator before any other user acquires legal rights which
might be impacted by the forfeiture decision.

Other jurisdictions have extended the resumption doctrine to
require that an alleged forfeiture be asserted in a timely manner.
The Wyoming Supreme Court, citing Bover in support, has held that
a delay of approximately sixteen years was fatal to a forfeiture
action, particularly when the decreed holder of the right in
question had performed repairs wupon the reservoir used in
connection with the water rights subsequent to the date of the
supposed forfeiture. Sturgeon v, Brooks, 281 P.2d 675 (Wyo. 1955) .
The court summarized its position by reasoning:

when taken in conjunction with the fact that during the
time of such recognition and acquiescence, Brooks, the

defendant, i r ir

outlay and put the water stored therein to bepeficial
in view f i re n

favored and should be promptly asserted, it is difficult

to perceive that Broocks would be dealt with equitably by
now holding that his rights were forfeited.

Id. at 685 (emphasis added). It makes little sense, particularly
in the context of an order to show cause proceeding where the
burden to produce evidence is upon the party defending forfeiture
allegations, to allow a lack of evidence due to the passage of time
to effect a forfeiture of water rights. If %ater rights were
allegedly forfeited decades ago, the parties who watched the years
pass without any formal action should bear the loss, not a decreed
water right holder who has continued to act as though he possessed
valid water rights.

Idaho does not recognize partial forfeiture of a water right.
In a recent development in the ongcing Snake River Basin
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Adjudication, the Presiding Judge held that forfeiture can only
occur within the boundaries defined by section 42-222(2), and the
plain meaning of that statute only allows for forfeiture of "all"
of one's water right. In Re SRBA, Memorandum Decision on Basin-
Wide Issue 10, Case No. 91-00010, 4/26/96 ("Partial Forfeiture
Decision") . When several different rights are at issue, the
Partial Forfeiture Decision suggests that independent analyses can
occur for each right allowing forfeiture of some rights but not
others. However, with regard to each single right, a decigion-
making body cannot declare that forfeiture of only a portion of the
right has occurred, but instead must decline to enter a forfeiture
unless clear and convincing evidence establishes forfeiture of the
entire amount of the water right at issue. The failure of the
Idaho appellate courts to squarely address the partial forfeiture
issue provided the genesis of the Presiding Judge's inquiry, and
appellate review of the Partial Forfeiture Decision seems a
distinct possibility. Given the unique expertise of the Presiding
Judge in conducting the SRBA, the Partial Forfeiture Decision
establishes sound precedent in Idaho unless altered in the future
by the Idaho Supreme Court. -

III.

ARGUMENT

The express statutory language of Idaho Code section 42-220

prevents the Department from demanding proof of water use from the
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Uriquidis prior to the Department's confirmation of a licensed
water right. While one is often prevented from asserting estoppel
against governmental entities by either common law principles or
explicit statutory language, the Idaho legislature eschews such a
restriction in the context of issuance of water licenses. Section
42-220 and related provisions of Chapter 42 place an affirmative
duty upon the Department to investigate the necessary prerequisites
to an appropriative water right prior to issuing a license for a
water right.

All of the profile reports for the four water rights at issue
indicate a licensed date of June 21, 1979. According to section
42-220, this determination is binding upon the State. The
Department, 1in correspondence addressed to counsel of record for
the Uriquidis dated May 14, 1996, has confirmed that no other
person or entity is a party in the present forfeiture action. As
the sole complainant, the State of Idaho should be both logically
and legally prevented from asserting a forfeiture of water rights
that it necessarily certified were fully compliant with statutory
requirements at the time of licensure. In order to declare
forfeiture, the Department must find, by clear and convincing
evidence, that the Urquidis failed to exercise the entirety of a
water right when water was available for appropriation for a
continuous five-year period subsequent to June 21, 1979.

The Urquidis' interpretation of section 42-220 strikes an
appropriate balance in the administration of water rights. The

present case exists in a unique procedural context. The placement
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of the statutory forfeiture provision as a subsection to the
transfexr rules is not coincidental, because forfeiture questions
often arise when the Department evaluates transfer applications to
determine if the proposed transfer will effect an injury to other
water users. Other occasions where forfeiture issues arise include
quiet title or injunctive relief actions where a plaintiff
atfirmatively brings an action asserting a superior claim to water
that the plaintiff alleges has been forfeited by the license
holder. In the present case, the Department has raised the

forfeiture issue sua sponte at the request of individuals who are

not parties to any legal action against the Urquidis and who do not
possess adversely affected licensed water rights. The Department
is effectively conducting a pre-litigation analysis for Messrs.
Sellman and Lahtinen at public expense, with the risk that evidence
has disappeared with the passage of time falling upon the Urquidis.
Reason and basic principles of equity demand that the State be held
to findings it at least implicitly made by confirming the validity
of water licenses in 1979. Future parties wishing to properly
raise valid issues of forfeiture need not worry; such parties can
bring an action in a court of proper jurisdiction or participate in
the transfer procedure to protect their established legal rights.

B. _Presen i : ispl

men indin

There is no party before the Department who seeks a finding of

forfeiture, and the evidence presently before the Department does

not approach the clear and convincing quantum of proof required to
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uphold a finding of forfeiture. In support of forfeiture, the
Department has assertions from Chester Sellman and David Lahtinen
stating that dams have never been placed in the main streambed in
the SE 1/4 of section 5 and that the water has only been used for
stockwater on the Urquidis' deeded portion of the Owens Basin
property in section 5. The Sellman and Lahtinen allegations are
supported by affidavits from T. Robert Tindall and Frank Davis,
both indicating that no irrigation use ever occurred above the
reservoir in the NE corner of section 5.

None of these submissions make any mention of the reservoir in
section 7 involving the 51-2252 storage right, the 51-2230 storage
right or the 51-2058 water right arising from a diversion at the
section 5 resgservoir. In fact, the Lahtinen/Sellman submissions
tend to rebut allegations that the 51-2230 storage rights have been
forfeited, since those documents indicate that all users, even
those without licenses, have relied on water being present in the
reservolr in section 5. In any event, the Lahtinen/Sellman
documents refer solely to the lack of historical irrigation in the
SE portion of section 5.

Senior Water Agent Minicucci's report does not rescue the
incorrect assertions of the non-party complainants, and her report
actually supports the finding that irrigation has occurred in
section 5. Maria Minicucci specifically states that springs were
developed, irrigation structures were located in the ditch, and
diversion structures diverted water to the pasture. Idaho law

establishes that diversion to wild pasture is a beneficial use, and
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Ms. Minicucci concluded that the water control efforts of the
Uriquidis had apparently increased the production of forage in
section 5. Ms. Minicucci's observations alsco refute the attempts
by the Tindall and Lahtinen affidavits to characterize John B.
Urquidi's maintenance efforts as a malicious scheme to "dry up" the
section 5 reservoir, since she notes that water was present in the
reservoir in July of 1995.

In response to the factually deficient and internally
contradictory affidavits mentioned above, the Urgquidis provide
evidence establishing that use of the water rights has not been
forfeited. The Urquidis contend that this evidence need only be
presented since 1979, but even if one rejects this position, the
evidence submitted by the Urquidis is sufficient to reject any
allegation of forfeiture. John €. Urquidi testifies that
maintenance of the existing ditches was completed immediately after
acquiring the property in 1966. John C. Urguidi describes an
uninterrupted time line that extends to the present day in which
these water diversion efforts have continued. To the extent that
these efforts were interrupted, the interruption would be
attributable to lessees who disregarded maintenance duties. As
detailed in John C. Urquidi's affidavit, these lessees were Frank
Davis, Robert Tindall, and Chester Sellman, who now apparently wish
to benefit from any deficiency in their performance as tenants on
the Owens Basin property. Even the affidavits of these lessees of
the Urquidi property establigsh that stockwater use of the water

available in section 5 has been uninterrupted, which would
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constitute an authorized use under the original license granted to
the Owens family. See Idaho Code § 42-111 (Supp. 1995) (domestic
use includes use by livestock if not in excess of 13,000 gallons
per day).

While the Urquidis certainly would suffer by a declaration of
forfeiture, William J. Owens will not gain or lose through any
outcome to the present proceedings. Mr. Owens' affidavit
establishes that development occurred in the SE portion of section
S, that this development existed at the time of transfer to the
Urquidis, and that signs of this development remain to the present
day. Specifically, the wild pasture that is irrigated by the
maintained diversion works and ditches produces a greater forage
vield than uncontrolled flow or natural runoff would produce.

While the procedural context of this case is unique, the
factual scenario is not. When confronted with similar instances of
diversion benefitting wild pasture, Idaho judges have concluded
that insufficient evidence exists to justify the extreme finding of
forfeiture. The Mc¢Atee case presents a direct analogy to the
present facts, for the family members defending against allegations
of forfeiture "explained that they regularly- had built small
earthen diversion on Croy Creek with native materials and that
these diversions had been functional until they were washed out or
trampled by cattle." McAtee, 113 Idaho at 396, 744 P.2d at 124.
While the method employed is perhaps not the most efficient method
of irrigation, the Department should find, as did the district

court in MgAtee, that sufficient diligence is demonstrated by the
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record to rebut any forfeiture of the Urquidis' water rights
applied to section 5.

Portrayed in the 1light wmost favorable to a £finding of
forfeiture, the present record reflects a conflict of the
affidavits that can hardly be characterized as supplying clear and
convincing evidence of forfeiture. The available evidence suggests
that water was applied to supplement wild pasture prior to 1966,
and that the condition of the improved pasture has remained
unchanged to the present day as a result of the Urguidis' water
control efforts. The Department cannot issue a finding of
forfeiture on the available evidence, and the likelihood of
discovering sufficient evidence in light of the present record is

S0 remote as to justify a revocation of the order to show cause.

The Urguidis have made every reasocnable effort to capture
available water at the locations specified by their water licenses,
and they have applied the available water to the appropriate
beneficial uses. To the extent that the Urquidis have failed to
succeed in either of these goals, such failure is attributable to
upstream interference by the BLM and the cyclical drought of the
late 1980's and early 1990's. With regard to license number 51-
2252, the Affidavit of John B. Urquidi and supporting exhibits
demonstrate that the BLM constructed a reservoir immediately

upstream of the Urquidis' storage facility in the NE 1/4 of the NE
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1/4 of section 7 in the early 1980's. This interference would
explain Maria Minicucci's observation that the Urquidis' reservoir
in section 7 was dry, but would prevent declaration of forfeiture
of license 51-2252 since any non-use cannot be attributed to the
Urquidis.

With regard to all of the water rights at issue, and
particularly with regard to the irrigation rights in the lower
portions of the drainage impacting sections 4 and 33, the
prevalence of drought in the area has limited the availability of
water sSo as to prevent a declaration of forfeiture. As
correspondence from the BLM incorporated within the Affidavit of
John B. Urquidi indicates, the impact of this drought was at its
zenith in the early 1990's. The porosity and dry condition of the
soil below the section 5 reservoir have always made irrigation
difficult, and the drought conditions certainly exacerbated this
difficulty. 1In fact, the drought conditions probably provide a
better explanation for the "dry" reservolr in section 5 in the late
summer and autumn of 1991 than any alleged wrongful diversion by
John B. Urquidi. The section 5 reservoir receives recharge from
twg intermittent streambeds, not just the one flowing through
section 5 that was supposedly blocked completely in August of 1951.
Further, water haé been present in the reservoir following the
recovery from the drought in recent years. The existence of such
a period of drought casts sufficient doubt upon the factual issues
in these proceedings to prevent the Department from declaring that

forfeiture has occurred.
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Assuming that one can find a hypothetical continuous five year
period since 1979 when the Urquidis have failed to apply the
licensed water to the prescribed beneficial uses, no adverse claims
to the Urquidis' rights have been asserted before the Department,
or any administrative or judicial body, prior to the Urquidis'
resumption of use. Idaho law mandates that resumption of even a
portion of a water right "before any third parties make a claim in
the water" will prevent a finding of forfeiture. Jenkins, 103
Idaho at 389, 647 P.2d at 1261. Even if one defines the "claim"
that must be asserted to be a claim of forfeiture, as the Bover
court apparently did, John B. Urquidi testifies that he conducted
maintenance of the ditches and fortification of the diversion
structures prior to 1992 when the non-party complainants first
wrote to the Department.

The non-party complainants do not possess water rights that
are injured by any application of the doctrine of resumption in
favor of the Urquidis. Since the non-party complainants have
presented no evidence substantiating the rights, if any, that they
assert to the water at issue, it is difficult to characterize the
interest that they claim in the reservoir of section 5.

As permittees utilizing grazing privileges on BLM-managed
lands, they do not and cannot ascend to any property right in
resources of the United States by virtue of their permittee status.
43 C.F.R. § 4130.2(c) (1995) {("Grazing permits or leases convey no
right, title, or interest held by the United States in any lands or
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resources."). While Idaho law allows instream stockwater use
without a license, such use is arguably subject to valid upstream
uses, and an operator wishing to protect whatever right they have
to insure the availability of water for instream stockwater use
should at least obtain a permit as specified in Idaho Code section
42-113. No individual has provided the Department with evidence
that documents a water right that was affected at any conceivable
time that the Urquidis resumed their use of hypothetically
forfeited rights. As an aside that perhaps speaks more to
credibility issues than any others, Mr. Lahtinen has filed numerous
claims in the SRBA asserting water rights with a priority date of
March 31, 1882 in the affected area, including claims on locations
that lie within the Owens Basin property that the Urquidis hold in
fee simple.’ Exhibit I to Affidavit of John B. Urquidi, 5/24/96.
However, these filings on record as of August 4, 1992 do nothing to
address any resumption of use that occurred prior to Mr. Lahtinen's
filings.

John B. Urquidi has diligently maintained the Owens Basin
property water system since he entered the area in the late 1980's.
John B. Urquidi's diligence has carried its own price, since the
BLM apparently feels that he should not be allowed to venture
beyond the boundaries of the Owens Basin deeded property to
maintain state-issued water rights that arise on what is now public

land. See Exhibits ¢ and D to Affidavit of Jochn B. Urquidi,

One cannot acquire a valid water right by trespass.
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§/24/96. The Department cannot now determine that the Urquidi
family forfeited their water rights at some time in the past when
significant time has passed and the Urquidis have expended time and

money to continue use of their licensed water rights.

n s .
IiE%_?ena%%m%nLTJEuumﬁ;_EnLa:_j;_E;ndlng_iyi_ﬂgrfﬁlngx?
Forfeitures.

Given the interrelated nature of the Owens Basin property
water system, the nature of the Urquidis’ use of water on the Owemns
Basin property, and the intermittent flow of water in the area, the
Department cannot issue a finding of forfeiture that is consistent
with the Partial Forfeiture Decigion. The latest development water
right forfeiture law in Idaho holds that the Idaho forfeiture
statute only allows forfeiture of all of one's water right. While
individual water rights within a framework of rights may still be
forfeited even after the Partial Forfeiture Decision, that holding
effectively elevates the factual showing necessary far beyond the
evidence in the present record.

The water covered by licenses 51-2252 and 51-2065 both flow
through the Owens Basin deeded property in section 5. The
uncontradicted evidence from affiants on all sides indicates that
at least a portion of the water flowing through that area has been
utilized by livestock. The documents issued by the Department
specify such use as the licensed use of this water. Similarly, the
storage use authorized by license 51-2230 is the ultimate result of
commingling of water from various origins, including excess water

that is not consumed upstream in section 5. At least a portion of
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the water addressed by these rights has been applied to licensed
uses in the specified locations.

The Department cannot issue a determination that forfeiture
has occurred unless it ignores the uninterrupted partial use of
water on the Owens Basin property. While the Partial Forfeiture
Decision seems destined for review by the Idaho Supreme Court, the
present case seems an inappropriate vehicle to carry the partial
forfeiture issue to the appellate level. Assuming that the
Department feels the evidence establishes complete non-use of one
component of the interrelated water rights, the commingled nature
of the water within the Urquidis' system prevents adequate
identification of the water that is identified as subject to
forfeiture. The nature of use and volume of water at issue in this
case do not justify the administrative nightmare that a finding of
forfeiture will create.

Iv,

CONCLUSION

The Urquidis have not forfeited the water rights at issue in
this matter. To the contrary, the Urquidis have been battling
interference by the BLM and the Department in ailowing the BLM to
overfile on the Urquidis' water rights. Even if the Urquidis had
made a call on the water, the BLM's prosecution of numerous
trespass actions (one still pending before the Interior Board of
Land Appeals) evidences the Urgquidis' consistent attempt to put
their licensed water rights to beneficial use. Similar to the

BIM's interference, Messrs. Sellman, Lahtinen and Tindall, come to
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the Department with unclean hands to strip the Urgquidis of their
water rights so that their actions, as former lessees of the
Urquidis, will inure to their benefit. The Department's own
investigation has failed to show, by clear and convincing evidence,
that the Urquidis' licensed water rights have been forfeited.
Accordingly, this matter should reflect the validity of the
Urquidis' water righte in the Director's report to the SRBA, and
the order to show cause should be rescinded.
DATED this Z8' day of May, 1996.
MOORE & McFADDEN, CHARTERED

iz

Susan E. Buxtdn e
Paul A, Turcke
Attorneys for Urguidis
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DRIGINAL® ¢

SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED
Attorneys at Law

999 Main Stireet, Suite 910

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys For J & J Ranches and John C. and
Harriett Urquidi and John B. and Alisa B. Urquidi

BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO

IN THE MATTER OF USE OF WATER
UNDER LICENSED WATER RIGHTS NOS.
51-02058. 51-02065, 51-02230 AND
51-02252 IN THE NAME OF JOHN
URQUIDI

AFFIDAVIT OF
WILLIAM J. OWENS

R

STATEOF  Oaccon )

. 88,
COUNTY OF /T acieo )

William J. Owens, being first duly sworn upon oath, deposes and says:

1. That your Affiant's address is P.O. Box 242, Pollock, Idaho 83547.

2. That your Affiant previously owned the real property in the vicinity of Little Jacks
Creek In Owyhee County, Idaho. Section 33, T9 R2E; Section 4, T10S, R2E, and Sectton 3,
T108, R2E, commonly known as the "Basin Property" which we sold to John and Harriett Urquidi

in 1966.
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3. Your Affiant last visited the property on October 3 and 4, 1993. That in both 1992
and 1993 your Affiant saw water on the Basin property that was irrigating a hay field. That on
a trip to the Basin property in 1983 your Affiant observed grass tall enough that it could have been
cut.

4, Your Affiant and his wife Irene and other family members made trips to the Basin
propert)%gufﬂy over the years since its sale to the Urquidis.

5. That on your Affiant’s trip in 1993, your Affiant noted water running in the ditch
near the tar paper shack so when your Affiant went across the ditch he had to get out and go back
to avoid getting stuck. Your Affiant then shoveled the ditch bed lower so that water would not
run out by the house. Water was running back toward the corral and in that area and both ditches
on the left side were full of water. Your Affiant wanted to go down to the site where they had
a house in the past to see if they could camp there but the ditch was full and it looked like a good
place to get stuck so they did not approach it from that side.

6. When your Affiant lived on the property he personally diverted water from the
spring onto the hay field for irrigation through the ditches using small earthen dams. That the
ditches observed by your Affiant in 1993 were the same ditches that your Affiant worked on the
property while he owned it up to 1966 and that those ditches were approximately the same height
and width. "?&fﬂ ﬂ 7

7.”  That during the drought years of the late 1940s, your Affiant went to the Basin
property and noticed that the spring was not running water due to drought.

8. That your Affiant placed a reservoir on top above the springs in question and that

the reservoir was put in place approximately 1948 or thereabouts for the purpose of irrigation.
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9. That your Affiant had personally observed Dave Lathinen irrigate the Basin
property in the 1960s when your Affiant leased the Basin property to Mr. Lathinen,

10.  That the Sellman cattle did not graze on the Basin property to your Affiant's
knowledge or at least did not have permission to graze it. That neither the Seilmans nor David
Lathinen nor any other party ever complained about your Affiant irrigating the hay field from the
spring source through the ditches and series of small dams.

11. Your Affiant had never observed washes and that the area was more properly
described as a meadow which had been irrigated. That your Affiant believes the hay field has
been irrigated regularly since his sale to the Urquidis because its condition does not appear to have

4L O
changed and that your Affiant has regé[arly visited the Basin property to observe its condition
including the 1980s and 1990s.

Further, your Affiant saith not.

7
DATED this /4% day of March, 1996.

4 X
W]lllarnJ 6/ Wwens

SUBSCRIBED AND SWORN to before me this /4 rﬂday of March, 1996.

o LI

R ! -

59 o Wortar) Public for __ (Dnccos

S Residing at:pig Maw . w0 Ave, Ouraaw, Oa 2290y
My Commission Expires: > -~/§-»000
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SUSAN E. BUXTON

PAUL A. TURCKE

MOGORE & McFADDEN. CHARTERED
Attorneys at Law

999 Main Street, Suite 910

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys For J & J Ranches and John C. and
Harriett Urquidi and John B. and Alisa B. Urquidi

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN THE MATTER OF USE OF WATER
UNDER LICENSED WATER RIGHTS NOS.
51-02058, 51-02065, 51-02230 AND
51-02252 IN THE NAME OF JOHN
URQUIDI

AFFIDAVIT OF
JOHN B. URQUIDI

R il

STATE OF IDAHO )
COUNTY OF ADA )

John B. Urquidi, being first duly sworn upon oath, deposes and says:

1. I am the son of John C. Urquidi and Harriett Urquidi. [ am a partner in a caitle
ranch named J & J Ranches with my father, John C. Urquidi. The property utilized by J & J
Ranches in cattle operations includes the E 4 of the SE 1/4 and the SE 1/4 of the NE /4 of

Section 5 in T.10.S., R.2.E., as well as additional property located in section 4 of T.10.5.. R.2.E
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and section 33 of T.9.5., R.2.E., Boise-Meridian, located in Owyhee County, Idaho. The
described property, totaling approximately 648 acres and hereinafter referred to as the “Owens

¥

Basin," 1s owned in fee by my parents. In the course of the daily business operation of J & J
Ranches, I observe and maintain the irrigation structures owned by J & J Ranches. I perform
those maintenance duties as an authorized agent of J & J Ranches.

2. [ first visited the Owens Basin property in 1988, and have regularly visited the
property in my capacity as a partner in J & J Ranches since that time. I presently reside at
Bruneau, Idaho, and my address is HC 85 Box 135, Bruneau, ID 83604.

3. The Owens Basin property is serviced by an interconnected system of ditches
utilizing intermittent streams and springs which provide water that was historically. and is
presently, used for irrigation of wild pasture, stockwater, domestic purposes, and storage for the
named uses. Specifically, if one approached the property from the southwest. there is a retention
dam along an unnamed intermittent tributary of Little Jacks Creek located in the NE 1/4 of the
NE 1/4 of section 7, T.10.S., R.2.E. which creates a reservoir at that location when sufficient
water 1s available. As one follows the drainage downstream to the east, one encounters diversion
dams in the SE 1/4 of the SE 1/4 of section 5, T.10.S., R.2.E. In the E % of the SE 1/4 there
are various natural springs which arise on the Owens Basin property owned in fee by my parents,
and several of those springs have been developed to supplement any water that remains following
transmission from the reservoir. The water is diverted to the natural stream bed, where a series

of earthen diversion structures apply the water to the meadow located on the Owens Basin deeded

property in the E % of the SE 1/4 of section 5. Arnached as Exhibit "A" to this affidavit is a copy
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of an engineering report completed on November 30, 1949 compiled and recorded in the course
of the official and legally prescribed business of the licensing agency, with a diagram displaying
the diversion system described in this paragraph.

4, As one continues to follow the drainage downstream to the north through section
5. one crosses the boundary of the Owens Basin deeded property and re-enters public land. In the
NE 1/4 of the NE 1/4 of section 5 is located another reservoir created by a retention dam. In
addition to the unnamed intermittent stream described above in paragraph 4, which enters this
reservoir from the south, there is another unnamed intermittent tributary of Little Jacks Creek
which enters the reservoir from the north. As one follows the latter upstream to the north and
west. one approaches a retention dam and reservoir in the SE 1/4 of the SE 1/4 of section 31,
T.9.S., R.2.E. Thus, the reservoir located in the NE 1/4 of the NE 1/4 of section 3 is filled and
recharged by surface water, intermitient flow and release of storage from the reservoir 1n section
31, intermittent flow and storage from the reservoir in section 7, and flow from the springs n
section 5. Of course, with regard to the water entering from the south which flows through the
Owens Basin deeded property in the E 1/4 of section 5. only the water which is not diverted to
irrigate the wild pasture in the E 1/4 is available to recharge the reservoir in the NE 1/4 of the NE
1/4 of section 5. The water collected by the reservoir in section 5 drains from the northeast corner
of the reservoir, and the streamed continues to the northeast where it re-enters the Owens Basin
deeded property in section 33 of T.9.S., R.2.E. This interrelated system of reservoirs and streams
is depicted in a later engineering report attached as Exhibit "B" to this affidavit completed on

April 16, 1954, and compiled and recorded in the course of the official and legally prescribed
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business of the licensing agency, with a diagram displaying the entire diversion system described
in paragraphs 3 and 4.

5. Since 1988, 1 have regularly performed maintenance upon all aspects of the above-
described diversion system. The unnamed streams in the area are susceptible to fluctuating annual
flows. and there are times when little or no water is available. As a general proposition, water
in the described area of Owyhee County flows in the intermittent streams from approximately
March until early June and then resumes in late August or early September without some form of
diversion allowing storage.

6. On various occasions when I have been performing maintenance on the diversion
system described above, I have been threatened with legal action by the United States Department
of Interior, Bureau of Land Management ("BLM™) personnel for alleged "unauthorized use” of
public lands. In other words, the BLM has previously demanded that I cease the very activities
that the Idaho Department of Water Resources ("IDWR"} now demands proof of from my famuly.
Specifically, in 124 IBLA 353, the BLM prosecuted an action seeking cancellation of a right-of-
way for maintenance of J & J ditches and canals, arguing that the water rights that IDWR now
asserts were forfeited never existed at all. Attached as Exhibit "C" to this affidavit 1s a copy of
the Administrative Judge in 124 IBLA 353, issued on December 4, 1992. That dispute was
eventually resolved, with the BLM taking the position that I am authorized to enter public lands
to matntain what BLM refers to as the "upper reservoir” located in section 31, but that no
maintenance of the "lower reservoir” in section 5 was allowed. A separate action was imtiated

with regard to maintenance of a diversion dam located on BLM-managed property in section 3
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near the boundary of the Owens Basin deeded property which also proceeded to an administrative
hearing and subsequent appeals. Attached as Exhibit "D" to this affidavit is a copy of the
Administrative Judge's latest Order issued on March 20, 1996 in case IBLA 93-42. [n that matter,
the BLM has charged me with trespass and unauthorized construction on public lands for
attempting to maintain the wing dam in the SE 1/4 of the SE 1/4 of section 5. Through counsel,
I have filed a motion for reconsideration of that order seeking clarification of the Administrative
Judge's findings.

7. In addition to discouraging my efforts to maintain diversion structures and maintain
the water rights that J & J Ranches holds under Idaho law, the BLM has physically interfered with
J & J Ranches’ ability to divert and store water in the reservoir located in section 7 described in
paragraph 3 above. To be blunt, BLM construct a dam upstream of our reservoir which cuts off
our section 7 reservoir's recharge source. I have reviewed records obtained from the BLM
concerning claims that the BLM is presently submitting in the on-going Snake River Basin
Adjudication ("SRBA").

Attached as Exhibit "E" to this affidavit is a copy of an Application for Permit, stamped
"APPROVED," which the BLM submitted to IDWR on October 1, 1981. This Application
indicates that BLM sought, and apparently obtained, permission from IDWR to initiate dam-
building and accompanying storage in the NW 1/4 of the NE 1/4 of section 7. Review of the
auached diagram, as well as my personal experience on the property, indicates that the NW 1/4

of the NE 1/4 of section 7 is upstream from the NE 1/4 of the NE 1/4 of section 7.
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Atiached as Exhibit "F" to this affidavit 1s a copy of an Adjudication Claim Profile Report
dated 3/27/96, indicating that BLM has filed a claim upon a diversion at the NE 1/4 of the NE
1/4 of section 7 for stockwater and wildlife use, with an alleged priority date of 1874. The NE
1/4, NE 1/4 diversion is, of course, the Urquidi's licensed location. This does not appear an
inadvertent error, for the BLM is certainly aware that two potential storage dams exist in the NE
1/4 of section 7. See Exhibit "G" to this affidavit, which is a copy of a letter to IDWR signed
by the acting Area Manager dated June 3, 1993 inquiring about SRBA claims in the NE 1/4 of
the NE 1/4 as well as the NW 1/4 of the NE 1/4 of section 7.

8. In my experience managing the Owens Basin property and as a permittee utilizing
grazing privileges on lands in the surrounding area, the late 1980's and early 1990's were
extremely dry years, which greatly impeded the abilities of all cattle operations in the area to
locate and store even dependable sources of water. Atftached as Exhibit "H" to this affidavit is
a copy of a letter transmitted by the Area Manager on January 7, 1993, pursuant to his official
duties and in the regular course of the BLM's discharge of duties imposed by law. indicating that
the public rangelands continued to suffer significant stress "due to the six consecutive years of
drought...." At times during this period, there was no water available for storage 1n either the
section 7 reservoir or the section 5 reservoir. i

9. I have obtained and reviewed a claim profile report for filings in the SRBA
submitted by David Lahtinen. A copy of the Adjudication Claim report received from IDWR
dated August 4, 1992 is attached as Exhibit "I" to this affidavit. Mr. Lahtinen has filed a claim

on locations previously described within this affidavit, specifically the NW 1/4 of the SE 1/4 of
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section 31 and the NE 1/4 of the NE 1/4 of section 5. [ also note that Mr. Lahtinen has filed a
claim with both a diversion location and place of use at the NE 1/4 of the SW 1/4 of section 4,
which [ find interesting since that described location is entirely within the boundaries of the Owens
Basin deeded property. Mr. Lahtinen seeks a priority date of 3/31/1882 for all of his filings,
which pre-dates creation of several of the reservoirs that now exist at the locations of Mr.
Lahtinen's alleged claims. Altogether, Mr. Lahtinen had submitted claims for stockwater use at
twenty (20) separate locations in townships 9 and 10 S. in the area of Owyhee County relevant
to the present dispute.

10. At the same time that I requested a claims profile report for Mr. Lahtinen, I
requested a claims profile report for Chester Sellman. [ was informed that no filings were located
for Mr. Sellman.

11.  Despite the various difficulties and interferences described above, the diversion
system originally completed by William Owens in the mid 1900's continues to augment production
of cattle and wild pasture on the Owens Basin property. There is a meadow with wild hay in the
E 1/4 of section 5 that is irrigated by the commingled waters of the springs and the stream bed
transmitted in the stream bed and diverted upon the meadow by our canals and ditches. Based on
my experience upon the property and in the vicinity, this meadow either would not exist or would
exist at a much lower productive forage capacity without the irrigation efforts of J & J Ranches.
When J & J Ranches pastures cattle in the meadow, the cattle consume water from the stream bed
and the maintained ditches and springs. This pattern of use has continued without interruption

since | visited the property in 1988.
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Further, your affiant sayeth naught.

DATED this J{{ day of May, 1996.

. Urquidi

SUBSCRIBED AND SWORN to before me this &“‘ day of May, 1996.

Bthpip Sltptc

Notary Public for Idaho
(SEAL) Residing at A1 @ledo

My commission expires: /g7 2000
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STATE OF IDAHO

DEPARTMENT OF RECLAMATION
BOISE

REPORT OF ENGINEER

PERMIT NO_R=766__

REPORT ON PROOF OF Benefiolal use
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. STATE OF IDAHO

DEPARTMENT OF TION
ML, IDAHO

REPORT OF ENGINEER

Permit No...... 8=766

This proof is for._.. Benefisia) use ‘ In Water District No._.

——

1. Name of applicant Mrs. Fazel B. Owens, Brunesu, Idsho

2. Source of water supply: AD unnaled stream, tributary to Jeck's Creek

3. Incaﬁonofpoﬁ?ulf:dtiﬂniun: hinthe._&“i of Section__ 7 ____
T A0 Se. . R.2Es_____ Counlyof. OUrhse
4. Describe worka as they exist, giving dimensiona and capacities of same:

Dem 10 ft. high and 300 ft. IWNQMIMLL—-L‘W
and a 10 to 12 ft. top width. The sutlet control is a vertical screw Aten _gate.

The reservoir ares is about 10 acree. The ditches are 2 ft, wide and 1 ft. deep,

A e e e LA AEA RS oA Foo s TR LdEAScdAARE  dbommma FRR 4 beAmos aeBEfaaed memdedm ThdeRieoEEEeiaadlenoil ETEes BHe—RANARinacdigeesie Flpmmmmsr--esbBesrrean ——

5. Water is used for: . 17¥igation and stock water.,

6. GState whether or not water has been turned jnto works of diversion:_ . _.... 85 ... . ...

g - - A .

7. List legal subdivisions of lands to be irrigated. If proof is for beneficial use, give sxact number
of acres ander cultivation in each forty-scre tract. (Describe manner and place of use if other
than irrigation) :

D e R L= T LT TP S e P,
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{Submit map on attached plat, showing location and details of above description.)

8. What large stream would the water here appropriated finally reach?.internitiant stream

Remarks:.. . AY the time of the investigation,.the stresn was.dry S
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This examination was made on the, ... 20 e, day of .. KOVe . ,19 49,
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STATE OF IDAHO
DEPARTMENT OF RECLAMATION
BOISE

REPORT OF ENGINEER
PERMIT NO H-ég_

REPORT ON PROOF OF._Beneficial Use

WILLIM J, GWENS, Riggirs, Idaho /71{3.:.5‘0 e )
, ' e b/ 2ot S
r-r L
o
oL
2aypf

EXHIBIT “B”
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Forin 23
STATE OF IDAMO
DEPARTMENT OF RECLAMATION
SORSE, IDAHO
REPORT OF ENGINEER
-7bb
Permit No. ~tbefi3— . .
This proof is for___.Beneficial lUpa . . ... In Water District No
1. Name of applicant. Nilliam J. Qwens, Ricging, Idaho e
2. Source of water aupply: .Snew.and _rain_drainage tributary to Jack's Creek -
3. Location of point of diversion: Is in the. - v N of Section.... A7 ...
/2
T.X3: R.. . 2E. County of .. Guyhee
4. Desxcribe works as they exist, giving dimensions and cspacities of same:

_&uEJIWJJ;JJ.:M. Lﬂ_hwnu.mm_fxfkﬁ-ﬁkwﬂ Jote on
..‘.:ﬂ-!ﬂ.‘f\fm...t.lzl..-—-—*? J-.d‘,"mﬂ-.—--&:[--dﬂlﬂ&a..Jﬁ?“dwmn-d—--‘ﬂljnw*,

e . Chanxal. .u.gcal...ﬁ.._....Jgi"eﬁ_.,..afmdi...Jg}fci.."..{&:.r?a.tt.im4--..9,2...égm"-t -
Ve waler. in keserxaw.tBes. O 7 P S

5. Water s used for:, . Irrigation and stock water .

6. State whether or not water has been turned into works of diversion: .. 3‘:.:. e o e o e

7. List legal subdivisions of lands to be irrigated. If proof is for beneficial use, give exact number

of acres under cultivation in each forty-acre tract., (Describe manner and place of vse if other

than jrrigation) :’
i gwl

{Submit map on atlached plat, showing location and details of above description.)

8. What large stream would the water here appropriated f{inally reach?.. ... ... .. .. ..

Remarks: . . . e e e e e e e
o Aastere. erops..
Nrme brome G rais.
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Unired States Deparmment or the interior E"
OFFICE OF HEARINGS AND APPEALS ?
JAtenar poard af Lang Arrean » -.

W3 Wilson Boulevara
Arhineton, virmma 22203

“ REPLY REFER T.°

- w‘& Q,S‘qj H A"' -
BH SounaX ECpnnnidl
Uwtownclizs, WO 2L BLD mp“mdg JOEN C. URUIDI

“RL Ad 0D

b oaesped

IRIA 91-150 Decided December 4, 1992

Appeal from a decision of the Boise District Office, Idaho, Bureau of
Land Management, cancelliny right-of-way IDI-0603.

Decision set aside, case referred to Hearings Divisian.

1. Act of March 3, 1391—Rights-of-Way: Act of March 3,
1891—Rights-of-Way: Cancellation

Where a right-of-way grant 1ssued under the Act of
Mar. 3, 1891, does not camtain provisions expressly
mandating the filing of proof of constructicn of
required irprovements, failure to file does not, by
itself, justify cancellation of the right-of-way.

2. Act of March 3, 18%31—Rights-of-Way: Act of March 3,
1891—R.1c;hts—of—ﬂay. Cancellatianr—Rules of Practice:
Appeals: Hearings—Rules of Practice: Hearings

The holder of a right-of-way issued under the Act
of Mar. 3, 1891, is entitled to a fact-finding hear-
ing prior to came_l_laum for failure to construct
improvements within 5 years of issuance as required
by sec. 20 of that Act, where the case record does
mtdmteﬂnthprwmﬁsmemttimﬂy
constructed, and where the right-of-way holder has
expressly asserted that construction has been com-
pleted. In such hearing, BIM, as the proponent of
the invalidity of the right-of-way, has the burden
of proving that authorized improvements were not
timely constructad.

AFPEARANCES: John C. Urquidi, pro se; J. David Brurmer, District Manager,
Glen E. Cooper, Acting District Manager, Boise District Office, for the
Bureau of land Managemert.

OPINION BY AIMINISTRATIVE JUDGE HUGHES

Jahn C. Urcuidi has appealed from a December 20, 1990, decision of the
Boise District Office, Idaho, Bureau of land Management (BIM), cancelling
canal ard reservoir right-of-way IDI-0603.

124 TETA 353 EXHIBIT “C”



IBIA 91-150

Right-of-way IDI-0603 for an irrigaticn ditch was originally issued to
Hazel B. Owens on May 8, 1954, pursuant to the Act of May 3, 1891, 43 U.S.C.
§ 946 (1970), under serial rumber Idaho 0603, for irrigation purposes. )1/
On Jarmary 14, 1963, EIM issued a notice requesting from Owens proof of
construction of the canal, The record comtains nothing indicating that
proof of construction had been filed. On the other hand, it contains
nothing, such as an inspection or land report, J.Iﬂlmtn.rx;tnatm
ments had not been canstructed as of Jaruary 1963. BIM's Jamuary 14, 1963,
notice evinced uncertainty as to the status of construction, in that it
offered Owens various options depernding an whether the construction was
camplete, incamplete, or in progress. Owens evidently did not respord to
BEM's request for proof of construction.

On December 23, 1968, BIM issued a contest camplaint to Owens against
right-of-way grant Idaho 0603, specifically alleging that "[tlhe canal
and reservoir have not been constructed as regquired by the provisions of
section 20 of the Act of March 3, 1891," although nothing in the present
record cenfirms that allegqaricn. BIM recuested that it be allowed to offer
rroof and asked that the right-of-way grant be revoked and canceled in its
entirery., No proof was ever nmade, however, as the caplaint was returrm
to BIM undelivered cn December 27, 1968, with a notaticn that Owens w
deceased.

BIM evidently tock no further action on the matter until the emd of
1989. On November 3, 1989, BIM received a copy of a warranty deed show-
ing that title to the irrigation ditch and associated private land had
passed to John €. and Harriett Urcquidi from William J. and A. Irene Owens
{(apparently the heirs of Hazel B. Owens). In an internal memorandum dated
February 9, 1990, BIM decided to "attempt to have the new right-of-way
holder file the Proof of Construction so that the grant can be perfected
and the records updated as to the new holder's name and address."
letter of July 13, 1990, RIM requested Urquidi to furmish proof of con-
strucrtion. HIM enclosed a form for this purpose. The record comtains
no response. EBIM again requested Urguidi to furnish proof of construction
on October 26, 1990, when it issued a decision holding the right—of-way
for cancellation, Having again received no response, BIM, by its decision
of December 20, 1990, canceled the right-of-way.

In his statemernt of reasons on appeal Urquidi (appellant) contends
"that proof of construction was supplied, amd construction was completed.®
He further asserts that BIM's acticn reduced the value of his property and
denied him his water rights.

In its response, EIM initially requests that the appeal be dismissed
as untimely filed. BRIM also explains that its policy is to conduct a field

1/ The Act of May 3, 1891, has been interpreted as applicable to rights-of-
way for pipelines, flumes, or other conduits, if water is conveyed primarily
for irrigation or drainage purposes. See, e.g., 43 CFR 244.15{a) (1949):
Fred Markle, 6 IBIA 52, 53 n.2 (1972).
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IBIA 91-150

examination after proof of construction is received fram the right-of-way
holder. It notes that, since no proof of canstruction wvas ever received,
o field examination was conducted, and no decision accepting proof of con-
struction was issued.

As to the timeliness of the appeal, the record shows that appellant
received BIM's decision on December 28, 1990. Departmental requlation
43 (FR 4.411(a) provides that “[a] person served with the decision bei
appealed mist transmit the notice of appeal in time for it to be filed in
the office where it is required to be filed within 30 days after the date
of service." Thus, his notice of appeal wes due to be filed on or before
Jamuary 28, 1991, the first day BIM's offices were open after the expira-
tion of the 30-day appeal period. The notice of appeal was not received
by BIM umntil Tuesday, Jarmuary 29, 1991.

However, a grace pericd is provided by 43 CFR 4.401(a), which states
that a delay in filing will be waived if the docuarent is filed no later
than 10 days arter it was recquired to be filed and the document was trans-
mitted before the filing deadline. Here, the record establishes both that
the notice of appeal was transmitted on Jarmary 26, 1991, before the filing
deadline, ard that it was received within 10 days thereafter. accordingly,
the provisions of 43 CFR 4.401(a) apply, the delay in filing 1s waived, ard
the appeal is properly considered timely filed.

Turning to the merits, we note that although the Act of May 3, 1891,
was repealed by section 706(a) of the Federal land Policy and Management Act
of 1976 (FLPMA), P.L. 94~579, 90 Stat. 2743, 2793, that section expressly
provided that nothing in FIPMA should be oonstrued as terminating any valid
right-of-way existing on October 21, 1976. The instant right-of-way was
50 existing axi was therefore not affected by FLPMA. See James L. Morrison
Sr., 37 IELA 236, 238 (1985).

Section 20 of the Act cf March 3, 1891, 43 U.S.C. § 948 (1970), autho~
rizing the issuance of rights-of-way for ditches and camals, imposed the
following proviso:

Provided, That if any section of said canal or ditch shall not
be campleted within five years after the location of said sec—
tion, the rights therein granted shall be forfeited as to any
uncampleted section of said canal, ditch, or reservoir, to
the extent that the same is nhot campleted at the date of the
forfeiture.

That forfeiture provisoc was also set cut in Departmental regulations

in effect at the time of issuance of the right-of-wmay (43 CFR 244.14(c)
(1949)}) and throxhout the S5-year pericd follewing issuance. 43 CFR
244.22(c) (1954) and 43 CFR 2234.3-1(a) (iii) (1969). We have held that
section 20 of the Act "requires forfeiture of the grant to the extent
the irmprovements are not campleted,™ and that, under the statute, *no
extension of the criginal grant may be authorized." Fred Markle, 6 IEIA
52 (1972).

- _‘: ’%
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IRIA 91-150

[1] We first consider whether the failure to file the proof of con-
struction, by itself, constitutes grounds for cancellation of the right-
of-way. In Grindstone Putte Project v. Kleppe, 638 F.2d 100 (9th Cir.
1581), cert. denied, 454 U.S. 965, the court held that entitlement to a
right-of-way under the 1891 Act was qualified by the Act of February 15,
1501, ch. 372, 31 Stat. 790 (formerly codified at 43 U.S.C. § 959 (1970))
repealed, section 706(2) of FLPMA, supra, which authcorized the
to candition the grant of a right-of-way *upon campliance with reascnable
requlations and terms designed to protect the public interest." 638 F.2d
at 103. Thus, the Secretary has authority to cancel a right-of-way for
vmlat.lmsoftlﬁcuﬂ:.timssetmtmltstem See James L. Morrison
Sr., supra at 243-44 (Grant, A.J., conaurring).

The requlaticns in effect during the time after issuance of the right-
of-way state as follows concernirg £iling preof of construction: “Upon
campletion of construction, proof thereof should be summitted to [EIM],
consisting of a statement and certificate furnished by the holder of the
right-of—way." 43 CFR 244.9(a) (1949); 43 TR 224.15(a) (19%4): amd 43 CFR
2234.1-4(b) (1) (1969) (empnasis supplied). That language 1s not mandatory,
ut merely precatory. 2/ To the comtrary, failure to file timely proof of
canstruction is a curable defect. See Grace Belle Wilkerson, 10 IBIA 279
(1973). We find nothing in the grant of the right-of-way itself requir-
mt.hefllnwgofm:@ort Cf. James L. Morrison Sr., supra at 240-41
(emphasizing that section 3 of the right-of-way form used in that case
expressly required the "filing of proof of construction within 5 years of
the date of grant™). In the absence of a mandatory rule requiring that
proof of construction be filed within 5 years of issuance of the right-
of-way or a provisicn in the right-of-way grant expressly s¢ requiring,
we decline to affirm BIM's decision cancelling the rigmt-of-way on account
of that failure. 3/

[2] Thepresermrecorddoesnotpmvmeanadequatebasistodetemim
whether this right-of-way may be canceled under the authority of section 20
of the Act of March 3, 1891, quoted above, for failure to timely construct
improvements. Although it would seem a simple matter to examine the lands
in question to ascertain whether improvements have been constructed, BIM

2/ The right-of-way is egpressly made subject to "all future regulations
issued" under the Act of Mar. 3, 18391. The proof-of-construction regulation
was subsequently redesignated, but retained the significant phrase "should
be submitted." 43 CFR 2802.2-2 (1979).

3/ Failure to file proof of construction has been considered in previous
cases, but never as the sole ground for cancellation. Thus, although we
stated in James L. Morrison Sr., supra at 242 n.7, that failure to file
proof of construction was a viclation that supported cancellation of the
right—of-way, there was cther noncamliance presented in that case not
shown here, including failure to maintain the right-of-way site as required
ard to maintain an adequate performance bond. See also Fred Markle, supra
at 54. Also, as noted above, the provisions of the right-of-way in Morrison
expressly required the filing of proof of construction.

.
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IEIA 91-150

states that it presumed that no canstruction has ccowrred, based on the
admitted failure both of Owens ard, more recently, Urquidi to file proof
of construction. However, Urquidi has directly asserted in his statement
of reasons that construction has been conpleted. 4/ In siuch ciramstarces,
uaeriqtm-of-mymlderisermiﬂaitoafact-fhﬁimhearimprinrtocan-
cellation, as provided by 43 CFR 4.415. Cf. Fred Markle, supra at 55-56
(ruling that no hearing was required in that case, as there was no dispute
that improvements had never been constructed, but cbserving that the right-
of-way holder has a right to a hearing if that fact were dispated).

Accordingly, BIM's decision is set aside and the matter is referred
to the Hearings Division to cowene a factfinding hearing. BEIM, as the
propenent of the invalidity of the right—-of-way, shall have the burden
of proving that the authorized improvements have not been constructed as
required by section 20. 5/ The Administrative law Judge to whom the case
is assigned shall issue a decision which, if not appealed, shall be final
for the Department.

Tnerefore, pursuant to the authority delegated to the Board of ILand
Appeals by the Secretary of the Interier, 43 CFR 4.1, the decision appealed
fram is set aside, and the case is referred to the Hearings Division as dis-

cussed above.
j J/j
éjﬁm.« x#?—éh/
David L. Huxghes
Administrative Judge -
I concur:

. Randall Grant, Jr.
Mministrative Judge

_ ZCW,(( _L.,_,x,(/

4/ We note that this dispute could have been aveided if appellant had

respanded as requested to BIM's repeated requests for confirmation that

improvemerts had been constructed.

S/ HEIM should confirm forthwith appellant's statement that construction

was campleted. It would appear that BIM's decision could be summarily W.IZ

affirmed if, at this late date, no improvements have been constructed. "f
Cw.sﬁai
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IBLA 493-4% : IDI 29514
JOHN B. URQUIDI : Trespass
Affirmed as Modified

ORDER

By letter dated September 29, 1992, the Acting Bruneau Area Manager,
Bruneau Area Office, Bureau of Land Management (BLM), informed John B.
Urgquidy that staff specialists from the Area Office had inspected public
lands in the Little Jacks Creek drainage and determined that a dam had been
constructed across a tributary to Little Jacks Creek without apparent
authorization. He described the dam as being located in the SE}SWISE}
section 5, T, 10 5., R, 2 E., Boise Meridian, Idahc. The Area Manager
continued:

On September 23, 1992, you spoke to John Sullivan, Realty
Spccialist for this office, and admitted that you were the person
responsible for this unauthorized construction. Pursuant to that
admission, I am enclosing a Trespass Notice. This trespass is
considered a repeated nonwillful trespass, since you were
previously found responsible for the norwillful trespass of a
fence on public lands.

In accordance with 43 CFR 2801.3(b) and (c)(2), I have calculated
the trespass rental and administrative charges, which total
$434.34. A Bill for Collection in this amount is enclosed.

The Area Manager noted that Urquidi had ingquired about submitting a
right-of-way application to legitimize the trespass, but he stated that no
action on such an application would proceed until full pavment of the
trespass charges. Urquidi filed a timely appeal of the trespass notice.

The regulations provide at 43 CFR 2801.3{a):

Any use, occupancy, or development of the public lands that
requires a right-of-way, temporary use permit, or other
authorization pursuant to the regulations of this part and that
has not been authorized, or that is beyond the scope and specific
limjtations of an authorization, or that causes unneécessary or
undue degradation, is prohibited and shall constitute a trespass
as defined in §2800.0-5,.

Further, anyone found to be in violation of 43 CFR 2801.3(a) by the
BIM authorized officer must be notified in writing of the trespass and is
liable to the United States for reimbursement for all costs incurred by the
United States in investigating and terminating the trespass, the rental

EXHIBIT “D” e - R oo



vaiue tor the iands, and rehabilitating and stabilizing any lands that were
harmed by the trespass. 43 CFR 2801.3(b}.

On appeal, Urquid: suggests the trespass might best be resclved in a
conjunction with another case in which he had challenged a December 20,
1990, decision of the Boise District Office, BIM, cancelling a canal and
reservolr right-of-way, IDI-0803, for failure to file proof of
construction. The Board set aside that BILM decision and referred the case
to the Hearings Division for assignment of an administrative law judge to
determine whether the authorized improvements had been constructed as
required. John C. Urquidi, 124 IBLA 353 (1992). Thus, Urgquidi suggests
that the administrative law judge should decide both cases. There 1s no
evidence that the dam in question in this case was constructed in right-of-
way IDI-0603. 1In the absence of any such evidence, we find no relationship
between the cases. In addition, by order dated September 3, 1993, the
administrative law judge dismizssed the appeal involving IDI-0603 becaunse
BIM had reqguested remand to allow acceptance of the right-of-way as fully
developed. Urquidi has made no further filing in this case since the
i1ssuance of that order to establish that the dam in question in this case
15 authorized by IDT-0603.

Urquidi argues that BIM's trespass notice "directly reduces my private
property value, denving me the water the state of Idaho allows me to divert
onto my private property ¥ ¥ ¥, He states that the dam "probably is on
private ground, but if it is not on private ground and is on federal ground
the authorization would have already bcen granted for this is only a wing
dam, diverting water into gitches from established an|d] authorized storage
dams up stream.”

Urguidi has produced no evidence that the dam in question is on
private ground. The record shows that it is located on public land. See
Unauthorized Use Investigation Report, dated September 9, 1992. The fact
that Urquidi may hold a water right from the State of Idaho does not
provide authorization for construction of a dam on public land.

Urquidi also states: "I also protest George Farrows nonwillful
trespass of a fence on public lands, approximately forty miles away from
current trespass |IDI] 289514, that was shown constructed before I was born
as not relevant."” Presumably, this statement is made to refute the Area
Manager's assertion that Urguidi had previously been found responsible for
the nonwillful trespass of a fence on public lands and his finding that a
repeated nonwillful trespass was justified in this case. The record is
completely devoid of any evidence regarding an earlier trespass by Urquidi.
Thus, there is not an adequate basis for concluding that the trespass in
this case is repeated nonwillful. The trespass may only be considered
nonwillful and BLM should adjust the trespass charges accordingly. See
43 CFR 2801.3{c){1}.

In addition, we note that it appears that the last four entries on
BIM's trespass log describe charges for processing the appeal in this case
for transmission to the Board. BIM Handbook H-9232-1, "Realty Trespass
Abatement,” which 1s incorporated as part of the BLM Manual, provides at

(-]



Chapter VII, E. Administrative Cost — Liabilitv and Calculation:
"Administrative costs and the log cover the period from case file
establishment to the point the Bureau no longer controls the ressclution
action.” Chapter V, E. 4. of the same Handbook states that "|w)hen an
appeal has been filed, IBLA has exclusive jurisdiction over the matter and
BIM can take no action on the case." Because BIM no longer controls
resolution of the action when an appeal has been filed, an alleged
trespasser should not be responsible for BLM's costs in processing the
appeal for transmission to the Board. BIM should adjust the trespass
charges in this case accordingly.

Therefore, pursuant to the authority delegated to the Board of Land
Appeals by the Secretary of the Interior, 43 CFR 4.1, the decision appealed

from is affirmed as modified.
‘éﬁucc,;a %L&m?{

Bruce R. Harris
Deputy Chief Administrative Judge

I concur:

M o
strative Judge

APPEARANCES :

John Urquidi
HC B85 Box 135
Bruneau, ID 83604

cc: Office of the Field Solicitor
U.S5. Department of the Interior
Federal Building, U.S. Courthouse
550 West Fort Street, Box 020
Boise, Idaho B3724-0020



) - Ident. No, 557142
- a7 STATE OF IDAHO

. DEPARTMENT O TER RESOURCES
APPLICATION FOR PERMIT APPROVED

To appropriate the public waters of the State of idahe

- v

1. Name of applicant ___ Bureaw af Land Management _ Fhone _ 334-1582
Post office address _ 3948 Development Avenue, Boise, Idaho 83705

2. Source of water supply unnamed stream which is a tributary of  sinks

3. Lacation of pont of diversion is ___ Ny % of NE_ %ofSection 7 Township 19 5

Range 2 g B.M. Owyhee County, additional points of diversion f any

4. Water will be used for the following purposes:
stockwater
Amount ] ac/ftforstorage for purposes from  1/1 to  12/31  {both dates inclusive)
lcfs or pere{eet par gonGgmy — — _= T

Storage
Amount 1 af/Et for stockwater frompurposes from  1/1 ta 12731 {both dates inclusive)
icts oc acre-{EET B2 WMl '——-————”“;l .
wil

Amount foEtorage for i:ﬁ?posas from - 1/1 o 12/31 {both dates inclusive)

iefs or ecrafevd parannum)

Amount f?ruwfuxm_s_topﬂ?agm from 173 to 32731 _ (both dates inclusive)

{cty of wer

B. Total quantity to be appropriated:

a. cubic fest per second and/or b, 1 acre-feet per annum.

»

6. Proposed diverting warks:

a. Description of ditches, flumes, pumps, headgates, ete. dams

b. Hewghtofstoragedam _ g feet, active reservoir capacity 1 acre-feet, total reservorr

capacity 1 acra-feet, matenals used in storage dam: earth-£ill

Period of year when water will be diverted to storage i/l - to 12/31 inctusive,
(NamhDay] T Wiombo eyt
¢. Proposed well diameter is wnches, proposed depth uf well is ___feet

-3

. Tme required for the completion of the works and application of the water Lo the proposed benghcial
use is 5 years {murumum 1 year — maximum § years).
8. Description of proposed uses.

a. If water 15 nat for wrigation
{1) Gwvetheplaceofuseofwater yy %of _wg = %ofSection 7 __ Township 10 8.

Range 3 E. BM
(2} Amount of power to be generated ____ N/A__ horsepower yunder _ feet of head
{31 List number of each kind of hivestack to be watered

{4) Name of municipality to be served /A .

supplied with domestic water __ NfA_

(5] 1f water s to be used fur other purposes describe

. . ———— e e = e-— -Deparimen of Water Ruzcurceg
Weslein Regiunal wiicd .
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. b {f water is for irnigation, indicate acreage in e'diwsion in the tabulation below:

MNE" NWH Sw SEX
NE' [rowt s ] sEv ] mes [ nwes |swes | SEx (NE% Enwd| swikl SEX | NEX {93 ) Sy ] SEX

TwP | AANGE | SEC.

TOTALS

- Total number of acres to be irrigated

¢. Describe any other water rights used for the ssme purposes as dascribed above.

9. a. Who owns the progerty at the point of diversion BLM

b. Who owns the land to be irrigated or place of use BLM

¢. If tha property is owned by a person ather than the applicant, describe the arrangement enabling the

applicant to make this filing

mramns o om P

10. Remarks BLM Project Mame is Basin Reservoir Mo, 2 and Project No. 1s 6229.

a1 e [ s W Y el i O e
wtr o fota vt Eap amaet A EL S AT - JR

~ - o p A b U gt A s 3 L st

mr T T L e A A A e e AR e g, eyl e it e e e

- .




et £ i B B e e eeands ke

4 mc e m TS A R AP f,.ﬂ:
LY Pl ' LA
. Map of propased project: show clearly the pro paint of diversion, place af uss, section number,
ownship and range number,
£z
T i 1
i
! ]
r,—._-..__ [ — _.___.,_,_l'r_,____\_ - Il '
=t "
} |
)
|- — A | —f—
| [
! [
| ]
-
i .
I
J
{
]
——— e A s
_,_._._,__,__L,__L_;_» IR N
{ I' t—"‘? [
| 1
]
1
1
1 ! —
. ‘.
4— —_—
- !
-
[ [N I P o~y —
— e |
[ a
I |
.l L

Scale  Zinghes equal 1 mala.

BE 1T KNOWN that the undersigned hereby makes application for permit 1o appropriate the publhic waters of
the State of Idaho as herein set forth.
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Rocewed by __ctgfe Da:e._za_u Time __ Y. 4% s

Preliminary check by B Fee$ 30°

F1
Receipted by ,.7,1: Date _ 7- J¢-%/ /7Y

Publication prepared by AN Date _#, . \s w3

Published P PRy |

Publication dates b S .- N S Y o ke W2

Publication approv \Q Date _&, - 1.9
Protests filed by: |\

Copies of protests forwarded by

Hearing held by Date

7
Recommended for denial by RS 'KO L

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This 1s to certify that | have examined Application for Permit to appropriate the public waters of the State

of Idahg Na

_55-7142 , and sald apphication 1s hergby _AFPROVED

¥ Approval of said apphcation is subject to the following limitations and conditions:

a SUBJECT TQ ALLPRIOR WATER RIGHTS.

b Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore Septemhey 1 ] L, 19 _g6 .

¢ The rate of diversion, 1f water s to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. Other
Witness my hand this ‘Lz "EE\T:; September .19 81,

RN, 5 SRR PO

. MensSarjlsio

Chief, Operations Bureau !
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AJS809NP 10AHO DEPARTHENT DF WATER RESDURCES

DATE: 03/27/96

No. AT )1-YouRilg ADJUDICATIQN CLAIM PROFILE REPORT PAGE : 3
FEFERSIIIIATIISRST BRcCEESSoECSIREZZIRE=CI=ZcS ERTRETFERESTAES ===F =REEZXEE
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
COOE NAME & ADDRES DATE WATER USE FROM 10 RATE VOLUME
€ US DEPT OF INTERIOR Q170171874 , STOCKWATER STORAGE 01-01 12-3% 0.53 CFS
STOCKWATER FROM STORAGE 01-01 12-31 0.53 CFs
WILDLIFE STORAGE 01-01 12-31 0.02 CfS
WILDLIFE FROM STORAGE 01-01 12-31 0.02 CFs
TOTAL DIVERSTON: 0.53 CFs

Water Source: LITTLE JACKS CREEK Tributary to: JACKS CREEK

# U T10S ROZE 506 SESE
so7 NENE

Potnt{s) of Diversion:

Place of use Legal Description for: STOCKWATER STURAGE
NE N 1Y)
NENE NWNE SWNE SENE : NENW NWHW SWMW  SENW NWSW  SWSW
: Lt AC Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac LI AC LT Ace

=
m
w
| =
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¥lios 02k 7: S

~Me—= msmem meaawm
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place of use Legal Description for: STOCKWATER FROM STORAGE
NE NW

NENE HNWNE SWNE SENE

T R § :tt Ac Lt Ac Lt AC LT AcC

W 10s0% 7: s

SH
NENW NWNW SWNW SENW :©  NESW NWSW SWSW
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Place of use Legal Description for: WILDLIFE STORAGE
HE HwW SW
NENE NWNE SWNE SENE : NENW NWNW SWHW  SENW NESW NWSH SUSW
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Place of use Legal Description for: WILDLIFE FROM STORAGE
NE ) NW SW
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POU County: OWYHEE
Kon-Irrigation Uses: STOCKMATER, 2314 RANGE CATTLE; WILDLIFE VAR. AMT.
Other Rights: HNONE

BLM RECORD ID = 5101680123
FIRST DATE OF BEMEFICIAL USE - 1874

Remarks: GEN

..........
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Lt Ac Lt Ac

,...
~~

x>

o
e
-

-

»

o

.

ax

-

Stage: BENEFICIAL USE

OWYHEE County
OWYHEE County
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United States Department of the Interior s s
- S
BUREAU OF LAND MANAGEMENT -,_-.'.-:'%
Roise District Office IDI-TO 0
3648 Development Avenue IN REPLY REFER T¢r

Boise, 1daho 83705

June 3, 19893

Mr, Steve Lester
Idaho Department of Water Resources
2734 Airport Way
Boise, ID 83705

Dear Mr. Lester:

Some contention has occurred between some of our permittees
regarding water rights on a number of springs and reservoirs in
the head waters area of Little Jack’s Creek.

I have listed the legal description below of the waters in
gquestion. I would appreciate a complete listing of existing
water rights and water right claims submitted under the Snake
River Adjudication process for the legal descriptions listed
below.

T. 95, R. 2E Sec. 31 NENE
T. 98, R. 2E Sec. 31 SWSE
T. 108, R. 2E Sec. 0% SWSE
T. 1058, R. 2E Sec. 05 NENE
T. 105, R. 2E Sec. 04 NWSE
T. 108, R. 2E Sec. 07 NENE
T. 105, R. 2E Sec. 07 NWNE

Please contact Steve Jirik at 384-3337 if you have any questions.
Thank you for your help.

Sincerely,

%M’Qﬂéﬂ&

Fred Schley
Bruneau Acting Area
Manager

EXHIBIT “G”
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United States Department of the Interior @E

BUREAU OF LAND MANAGEMENT
Boise Distnct Office
3948 Development Avenue
Boise, idaho 83705

4110

JAN T 1993
Dear Grazing Peraittee:

The 1992 grazing season was an extremely difficult year for
operators who gra2zed livestock on public lands across the western
United States and more particularly within the Bruneau Resource
Area. Your effort to reduce possible impacts to the rangeland
resources is greatly appreciated. Many of you voluntarily took
complete non-use or reduced use, as well as contributed
significantly to improve livestock distribution through increased
riding and water hauling and improved salting practices. I
appreciate the time and the sacrifices you have endured to
coordinate these efforts with my staff and work out mutually
agreeable and beneficial solutions.

Next year is shaping up to be a challenging cne as well. Recent
weather patterns have given some favorable indications that
perhaps this area may experience a "normal® precipitation year,
however, there remain ma.y areas that indicate through obvious
signs of stress due to ‘he six consecutive years of drought that
they will not respond quickly. My staif closely monitored many
rangeland areas this past year, and regardless of the amount of
moisture and favorable growing conditions we may rec=ive
throughout this winter and the coming spring, the majority of
these areas will not "bounce back" to their pre-drought
condition.

Therefore, I am recommending that grazing management alternatives
continue to be considered for your allotment(s) and/or pastures
during the 1993 grazing year. I am suggesting that you begin to
seriously consider the possibility that continued rest,
additional reductionc or a change in your season of use may be
necessary. Many of you may need to delay your turn-outs by as
much as two weeks to two months, depending on conditions. T am
making these recommendations based upon the observed poor plant
vigor, reduced forage production, loss of desirable perennial
plant species, lack of carry over forage (old feed), utilization
levels in excess of the allowable use level, establishment of
undesirable vegetation, lack of litter and potential soil erosion
that have appeared in many areas in the resource area. The
Grazing Advisory Board has indicated their support and
recognition of the need to continue to address the drought
impacts during the upcoming year.

EXH]BIT GEH”



I would like to review the available monitoring data and use
supervision inspections for last grazing season with you for your
allctment(s) prior to the upcoming grazing season that may have
been collected by the BLM or yourself. I would like to meet with
you to discuss possible steps that could be taken during the 1993
grazing season to protect the resources for the multiple-uses of
the public rangelands. As in the past, the BLM remains open to
suggestions and voluntary adjustments that are consistent with
the achievement of management objectives for the allotment(s).

If necessary, an allotment inspection may be conducted prior to
turn-out. I would prefer to meet with each of you on an
allotment-by-allotment basis as early as possible in order to
provide each of us with ample opportunity to assess your
individual situations and make centingency plans accordingly,
however, some adjustments may be handled by phone.

Please give some serious thought to these meetings and have some
options and ideas ready for us to discuss. I would prefer to
schedule these meetings a minimum of two weeks before your
normally scheduled turn-out date. Please contact Abbie Jossie at
(208) 384-3340 or your respective range conservationist to
schedule a meeting. Due to the anticipated workload, I reguest
that these meetings take place in the BLM Boise District Office,
in order to provide my staff maximum flexibility in scheduling
multiple meetings during the day.

I look forward to your continued cooperztion in the proper
management of the public rangelands. I am certain that if we
work together, mutually agreeable options for grazing in 1993 can
be implemented.

Sinpgerely,

Y ﬂnZ%iriE,

ing ArelZ Ma
Bruneau Resource Area

cc: as per attached mailing list -

Lal



Mail to the permittees for the following allotments:

Center

Big Lake

Northwest

M&I fielQd

West Canyon View
Miller Table

East Canyon View
JP Peint

Grasmere Field

N. Grasmere Seeding
S. Grasmere Seeding
Tokum Bambi

N. Sheep Creek Seeding
S. Sheep Creek Seeding
JP Field

Highway Field
Mary’s Creek

Trout Creek

Tindall Resv. Field
Bruneau Canyon
Antelope Field

Cat Creek

South JP Seeding
Big Springs

Mud Springs

Chalk Flat

Hammett #4

Hammett 45

Hammett #6

Hot Springs

S. Cold springs

SE Alkali

SW Alkali

Sugar Bowl

Lower Bennett

N. Cold Springs
Emigrant Crossing
sunnyside Spring/Fall
Sunnyside Winter
Castle Creek

Battle Creek

Crater Rings

West Slater Flat
Little Canyon
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IDAHO DEPARTMENT OF WATER RESOURCES

08/04/92 12:01:15

(0D-26) ADJUDICATION CLAIMS PROOF READING REPORT Page 1
Water liﬂtm Prefix Tranglation: ADJUDICATION CLAIN D\d (D) Number -
$rememe “ Logt Npme - - - -+ + - First Name - - + L Address - + - - - - -+ - - ... +
#ve C - CURRENT OWNER *%* =
LAHT INEM BARBARA 1 - P.O, BOX 1672 b
g -
City- BRUNEAU State- [0 Zip- 83604
Phorne - 208-B45-2208
LAHTINEN DAVID ; - P.O. BOX 167A B
3 -
City- PRUNEAU State- [0 2Zip- 83604
pPhone - 208-845-2208
+ - - Priority Date - - + + - - - Region - - -« #--- Stage - - -+ +~ - - Stotus - - - ~ ¢4 Colrr ol
03/31/1882 S - GENEFICIAL V88 o= L ‘s ) e
(’ -.?I-A\ e
AR Source - - - - ¥ = - 0. + LR I Tributapy - = = « « = = = = =+ = = « = = ’ .
UNMANED STREAMS SINKS AW (ot
SPRINGS SINKS
,/ sl
M R L R Point of Diversion = ~ - - -« « -« - - c - 00 m v mm ol e +
Tup RNg: ] Tract: Lot  RFlg County Stream Index (Blank if no lndcx Code)
o 01E 0 5W SE (73) OMYHEE
22 W NE {73) OMYHEE
W LE (73) DOWYHEE
- Y 13 NU SV {73) OMWYHEE
"% NE SE (73) OWYHEE
20 - NE NE (73} OMYHEE
¥ NW SE {73) OWYHEE
32 LR ] {73y OWYHEE
o 35 SE SW SE (733 OWYHEE
g, o & NE SUW (73) OMYHEE
il NE ME (73) OWYHEE
& SE SE (75> OMWYHEE
13 oW (73) (MYHEE
1% SE W {73) OWYHEE
f 15 SE W (73)  OWVHEE
20 NE SV (73) OMWYHEE
21 SW NE (73) OWYHEE
O3E 3 N SV (73) OWVHEE
a NW SE {73) MTHEE
9 M SW (73) OMYHEE
L L Water Use - - - - - -~ = = « = = = & = st s bt m v mmesee e +
Code Description Period From Period To Biveraion Rate Diversion Volume
06 -m oy 153 0.070 3 07 %}f {,,/. o 5/ j/&‘n\



AJOT23NP
{0D-26)

Water right rumber - A51-10199

+ + Total Dlv. Rate - +
o

+ - = = - Decree Plaintiff

IDAHO DEPARTHENT OF WATER RESOURCES
ADJUDICATION CLAIMS PROOF READING REPORT

Prefin Translation: ADJUDICATION CLAINM

08/04/92 12:01:15
Page 2

+ - Totel Div. Volume - + + - Totsl Div. Capacity - + + - Total Consumptive Use - + + - KW Usage - +

- . =

LR A R IR I A EE I B Placa of Use - - - - - - - + - -
Tun Rng Seoc- Tract Lot Acres Code Deacription
093 01E 20 M SE 04 STOCKMATER
098 G1E 22 % NE 04 STOCKWATER
095 01E 22 W SE 04 STOCKWATER
09s 02E 13 W SW D4 STOCKWATER
s 02€ 14 NE SE 04 STOCKMWATER
09s 02E 20 NE NE D4 STOCKWATER
098 02€ 3 WM SE 04 STOCKWATER
098 02€ 32 MW N 04 STOCKWATER
098 o 35 W SE 04 STOCKMATER
106 02E & NE SW 04 STOCKWATER
108 02€ 5 NE NE 04 STOCKMATER
108 02E & SE SE 04 STOCKWATER
108 02€ 13 LU 04 STOCKWATER
108 02E th SE MW 04  STOCKWATER
105 02E 15 SE N 04 STOCKWATER
106 02E 20 NE SW 06 STOCKWATER
108 02E 21 SW NE 04 STOCKWATER
108 03e 3 NW SW 04 STOCKMATER
105 03E 8 W SE 04 STOCKWATER
108 03e L) W SW 04 STOCKWATER
+ - - piversion Neans - EARTHEN DANS, CATCHMENT PONDS, TANKS
+ = « jonlrrigation Use - §/205 RANGE CATTLE
+ - - Other Rights for Seme Usa - TH-STREAM STOCKWATER
A L A e T Remarks - - - - - - - - -
BLM LESSEE
LA R L L R I A A B I R Old Water Right Numbers - - - - -

No Old Water Right Numbers found.

-------------------------- Conditions of Approval - - - - - -

No Conditions of Approval found.

+ - - - - Decree Defendant - - - ¢

+ - - Audit Fields - 01711789 NARRINGT 01/17/89 HARRINGT 107/24/8% REFUNDML

No Comments Found

0.0

+ - Decree Date - +
00/0070000



AJOT23NP IDARD DEPARTMENT OF WATER RESQURCES 08/06/92 12:01:15

(0D-26) ADJUDICATION CLAIMS PROGF READING REPORT Page 3
Uater right number - A51-10199 Prefix Translation: ADJUDICATION CLAIM
LR I B B “ e adjudication Rights Dates and Flags Area - = = = » « = = « « = - - 0 & s - 0 2o o -
Court Report Fiting - 0070070000 Field Ingpection Made -~ 0070070000 Civil Case Number - 39576
Objection Filed Date - 00/00/0000 Field Inspection Flag - Otd Case Number -
Response Filed Date - 0070070000 Verified Date - 0070070000 old Judicial District -
Claim Received Date - Q1/11/190%  Last Amencled Date - D1/1771989  Temporary Right - P
Proof Due Datw - 0070070000 Proof Made Date - 0070070000 yater District -
Licersed Date - 00/00/0000 Receipt Number - 005053 Federal/State Indicator - §
Claims Tope Error Flg - POU Ownership Flag - M Presumption Flag -
fae Exempt Flag - Name Conmnector -~ AND/OR Notice of Error Flag -

/I,;, /1 flg d,\,é ool :;-,»zé’;/«?” o
A 74\/ L AR Jw/,; /L

N i«/\—\ G /.AJ.‘(:M';d:} /;\) ‘

/u/(?luf 74“"‘{? TCVE_ ﬁ %’Lﬁh"r«’\
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SUSAN E. BUXTON

MOORE & McFADDEN, CHARTERED
Attorneys at Law

999 Main Street, Suite 910

Boise, [daho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys For J & J Ranches and John C. and
Harriett Urquidi and John B. and Alisa B. Urquidi

BEFORE THE DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

IN THE MATTER OF USE OF WATER
UNDER LICENSED WATER RIGHTS NOS.
51-02058, 51-02065, 51-02230 AND
51-02252 IN THE NAME OF JOHN
URQUIDI

AFFIDAVIT OF
JOHN C. URQUIDI

STATE OF IDAHO )
COUNTY OF ADA ) >

John C. Urquidi, being first duly sworn upon oath, deposes and says:

1. That your Affiant's address is 2006 Curtis Circle, Boise, 1daho 83705

2. That 1n the fall of 1966 your Affiant purchased 648 acres in Liitle Jack Creek
Basin, also known as Owens Basin, with all improvements, fences, water licenses, and AUMs,

from William J. and Irene Owens. In the ensuing years until 1974, Affiant and Mr. Dan Sabal,

as well as any other help needed, hauled a Chattin ditcher to the deeded property and cleaned the

AFFIDAVIT OF JOHN C. URQUIDI - Page 1
105T\GJCURQUID AFF



ditches, so the meadows would be irrigated by those of us who were available at the time. Most
of the irrigation started in early May through the high water, then slowed down to the springs
being the main source of water

3. That Mr. Sabal was very diligent in irrigating and all other maintenance on the
imrpovements, whether Affiant was there or not. He would use the other help who were on the
payroll at the time. These employees included some of the following people: John Lewis, Bud
Hosford, Clarence Sporleder, Francis Deforest and a few Native Americans as temporary
employees, as needed. In the summers that Bud Hosford worked for Affiant, Bud and your
Affiant hauled our swather up to the basin and harvested the meadows, and did any maintenance
that was necessary.

4. That in 1975 Mr. Sabal retired, and Affiant then hired Henry Rubelt and his son
Jesse to look after the cows, irrigate the meadows, and keep up with the maintenance as needed.

5. That in 1977 Affiant leased the ranch to Frank Davis. Mr. Davis arranged the
terms of the lease through FHA. He submitted the lease for your Affiant and Affiant's wife w0
sign, which was done. A copy of the executed lease is attached as Exhibit "A" to this affidavit.
Provisions of the lease required the lessee to maintain all improvements on the property, including
a duty to keep all diiches in good repair. In 1985, Frank Davis approached Affiant about
subleasing the Owens Basin to Robert Tindall. Affiant agreed, as long as it was operated under
the provisions of the original lease. Mr. Tindall then leased from Frank Davis for the years of
1985 and 1986. Following expiration of the 1986 lease term, Affiant was notified that the lease
was 1ot 10 be renewed.

AFFIDAVIT OF JOHN C. URQUIDI - Page 2
13T CURQUID AFF



6. Beginning in April of 1987, the property was leased for a period of two years t0
Chester Seliman. Attached to this affidavit as Exhibit "B" is a copy of a handwritten document
entitied "Lease of Base Property” which is not signed. Also attached is Exhibit "C" to this
affidavit, which is a typewritten lease signed by John B. Urquidi and Mr. Sellman. Both of these
documents were apparently relied upon in issuing the order to show cause in this matter, and both
documents specifically mention that the lessee, Mr. Sellman, bore the responsibility of maintaining
all improvements upon the property. Thus, Mr. Sellman, who now is providing information to
the Idaho Department of Water Resources ("IDWR") to support a finding of forfeiture, was
himself responsible for ensuring that the Urquidi's system of diverting and storing water,
transmitting that water for livestock use, and applying that water upon wild pasture to increase its
yield. In my interpretation of the lease and the understanding of the parties at the time of entering
that lease, Mr. Sellman had a duty to prevent the very finding of forfeiture that he is now
attempting to provoke IDWR 1nto declaring for his own benefit.

7. In your Affiant's experience in Owyhee County and general and on this particular
property in particular since 1966, the unnamed streams in the area are susceptible to fluctuating
annual flows, and there are times when little or no water is available. As a general proposition,
water in the described area of Owyhee County flows in the intermittent streams from
approximately March to early June without some form of diversion allowing storage.

3. In your Affiant’s opinion based upon experience in Owyhee County and on the
Owens Basin property, the meadow and wild hay pasture located in the E 1/4 of section 5, T.10.
S.. R.2.E., Boise meridian, either would not exist or would exist at a much lower productive

AFFIDAVIT OF JOHN C. URQUIDI - Page 3
105T\GUCURQUID. AFF



forage capacity without the irrigation system created by my predecessor's and utilized since I
acquired the property in 1966. Based on my personal observation, the condition of the above-
described wild pasture has remained largely the same, which I attribute to regular irrigation and
sound management practices.

9. At no time prior to the institution of the present forfeiture proceeding has anyone
informed your Affiant that water rights appurtenant to the Owens Basin property had been
forfeited by non-use. At no time prior to the institution of the present forfeiture proceeding has
your Affiant learned that any individual claims a property right in water that is presently licensed
to the Urquidt family.

10.  That the water in the ditches cannot be seen from the road because of the lower
head of water and the height of the meadows, which are tall enough to hide the water. An
individual standing on the road leading to the Owens Basin property would not be able to view
any ditches in the meadow in section 5, and one would have to trespass upon our private property
to enter the meadow to determine whether ditches existed in the meadow, unless such an entrant
obtained permission to visit the meadow.

11.  That in the early 1980s Mr. Gene Davis spearheaded a dam above Affiant's
southwest reservoir in section 7, which kept the reservoir dry, consequéntly lowering the amount
of water flow and length of time for the higher flow of water. Affiant was not notified about the
building of the dam, resulting in an infringement of our water licenses.

Further, your affiant sayeth naught.

AFFIDAVIT OF JOHN C. URQUIDI! - Page 4
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DATED this o Y day of May, 1996.

ohn C. Urquidi

SUBSCRIBED AND SWORN to before me this &‘[ day of May, 1996.

(SEAL)

AFFIDAVIT OF JOHN C. URQUIDI - Page 5
1057\6UCURQUID, AFF

Notary PubMc for Idaho

Residing at _ 800¢_, IAidip

My commission expires: /- 27 Fep D




TR
between __John. G, Urqaidi
Leland Frank Davis

A. PROPERTY RIGHTS.—The landlord hereby huu% the
tenant, to occupy and use for agricultural and related purposes, the
following-descri property, hereinafter refarred to as the “farm,”

Tocated in __Owyhee ... County, State of _Jdako ...

wiveee-; B1d commonly known as the

+

Clara Ocemica and Harriet Urquidi property in
32-105-1®: 32, 23, 2L, 26, 27, of 15-IE:19-
125-5%83 21-78-6Es 22-7S-6Es 17=-108-4Es 18-105-

IEs 19-10S-1F;  Harriet Urquidi property in
of 65-5E;. Urqui

12, 16, A, 22 of 65 John G, Urquidj

propéxly w‘_:;.n_4;33&.25;..ki@éé’a’ﬁiﬁii@:—.éiﬁi:ﬁ:

and consisting o acres, more or less, together with
all buildings and improvements thereon and all righte thereta except
as specified below:

1. Reservation of land and buildings.—The landlord reserves the
right to use the following land and buildings for the following

purposes:

r 2713

...............

, tandlord, of W’ﬁﬁt
ammy tenant of .E?ﬁ%.. Q_a....

2. Right of entry.—The landiord reserves the right of himself,
his sgents, his employees, or his assigns to enter the farm at any
ressonable time for purposes () of consultation with the tenant;
(b) of making repairs, improvements, and inspections; (¢} of develop-
ing minersl resources; and {d) after notice of termination of the jeasa
is given, of plowing, seeding, fertilizing and such customary seasonal
work, none of which is to interfere with the tenant in carrying out
regylar farm aperations.

3. No right to sublease.—The landlord does not comvey to the
tenant the right to lease or sublet any part of the farm or to mssign
the lease t0 BNy person oOf persons whomsoever.

4. Transfer of farm.—If the landlord should sell or otherwise
tgn;nfer title to the farm, he will do so subject to the provisions of
this lease.

5. Heirs and succeasors.—The terma of this lease ghall be bindi
upon the heirs,: executars, administrators, and successors of bo
landlord and tenant in hke manner as ypon the originsl tes.
However, in event the lease is for more than one year, the heirs or
successors of the tenant shall have the option to give written notice
of termination effective at the end of the lease year in which death
oceurs,

6. Right to leage.—The landlord warrants that he has the nght to
lease the farm, and will defend the tenant’s possession aganst any
and all persong whomsoever.

7. Rent additional land.—The tenant will not, unless he shall first
have obtained written consent of the landlord, farm meore than

v aBCres of additional land and will not enter into any
other business, oceupation, or sideline.

8. Additional sgreements regarding property vighta:

e Lo L

...................................................

B. LAND USE AND LIVESTOCK PRODUCTION
I. Land use.—The agreed-upon use of the land ia outlined in the following table
USE OF LAND ACRES FIELDS SEED VARIETY KIND AND AMCUNT OF FERTILIZER PER ACRE
FOR FAMILY LIVING
WOQODLAND
FARMSTEAD AND LOTS
TOTAL XXX A X XXX XX XXX N XA AXTAALY XXAXXANA AKX AX XXX A AR A AN AN EX NN L XXX N RN

2. Livestock production.—The tenant on his own may engage i

n the following production of livestock.

KIND OF LIVESTOCK MAXIMUM NUMBERS

SPECIAL HEALTH SANITATION, OR FEEDING PRACTICES

EXHIBIT “A” - Page 1



4. Crop and livesteck 3
ear, from causes nd 4k
kesp within the numberiafit:
propriate adjustments will¥lg made
the parties, o T

h:l‘l bl{enlr%tleu ﬂikt lirml:ck. -
5 ring lvestock that in not o
farm during the period of the
other party. . . .0

. Home use.—The tena
the {ollowing kinds and quantitl

-1

B ¥
i
Y

R
I not, withai W
v the tandiord, hbuse sutomobiles, motortrucks, or tractor
" or gtherwise violate restrietions in the landlord’s insuran
which restrictions the landlard shall make knéwn to the

AU,

"9 Replace louses—The landlord will replace orpepai

4 : ; : .
'%: promptly as passible the dwelhing or any other building thit
‘%dm‘fy,’& m-%lmlged by fire, flood, or other cause beyond tﬁyh

" ol of the tenant or make rental adjustments 1n lieu of repiacem
had i

i3 - - A

10.- Noxious weeds.—The tenant will use diligence to prevent
noxious weeds from going to seed on the farm and will deatmy the
same, and will keep the weeds and grass cut or destroyed an the
fields, farmstesd, roadside, and fencs rows. ‘Treatment of weed
infestation and cost thereof shall be handled as follows i

B

e P T T
S REET

5" Buying and selling.—The two partiss will buy azd sell jointly
owned propef'ty according to the following agreemeit:

8. Division of properiy.~-At the termination of this lease, all
jointly owned property will be divided or disposed of as follows.

C. IMPROVING, CONSERVING, AND MAINTAINING THE
FARM.—To mmprove the farm, conserve its resources, and maintain
it in a high state of cultivation, the two parties agree as follows:

1. General maintenance.—The tenant will maistain the farm
during hi3 tenaney 1t as good condition as at the beginming, normal
wesr and depreciation and damagea from causes beyond the tenant’s
eoiltrol excepted,

2. Good hnnbln&rr.-—'l‘he tenant will operate the farm in an effi~
cient and husbandlike way, will do the plowing, seeding, cultivating,
and harvesting in # manner that will conserve the landlord's property.

3. Cropping practlees.—The tenant will nof, without oral consent
of the landlord, {a} plow permanent pasture or meadowland, (b)
eut live trees for sale or personal uses, but will take for fuel or use on
the farm only dead or unmarketable timber designated by the land-
tord, (¢} allow livestock other than his own on stalkfields or stubble-
fields, (d) burn or remove cornstalks, corncobs, straw, or other crop
reaxdues grown on the farm, (e} pasture new seedmgs of legumes or
grasses in the year they are seeded, and {f) plant legumes on land
?l?t known to be thoroughly inoculated without first noeulating

e seed.

4. Livestock practices.—In cormg for his livestock, the tenant
will follow health and sanitation measures and guard against disease

5. Manure aad crop r‘esidue.—The tenant will spread the manure,
siraw, or other trop residues on the farm as soon as practicable on
Helds agreed upon by the two parties, except as foilows

. ee

. r———— ————

e -
N 3 ng.—The tenant will prevent tramping of fields b
o B et b el e o Sl e

«,_—J“*Z P
T Sl SRR R

PR

11, Majntenance of improvements.—The tenant will keep the
buildings, fences, and other improvements on the farm in aa
repair and vondition as they are when he takes possession, and In as

cod repair and condition &s they mayv be put during the term of the
ease, crdinary wear and tear, loss by fire, or unavoldable depreciation
or destruetion excepted. L

12, Materiais and labor.—The landlord will furmish materiale
and the tenant will perform labor for normal maintenance and
repairs, except that skiiled labor which the tenant himzelf s unable
to perfoerm satisfactoridy w.ll be furnished by the lendlord  Addi-
tional agreements regarding meteniais and Iahor,

13. Purchase of materiais.—The tensnt may buy, without
further authorization, matersls for normal maintenance and repairs

in a total amount not to exceed §... ...l within each
wvear, and the landlord will eredit or reimburse the tenant for such
expenditures, as follows:

PP

14. Add improvements.—The tenant wili nof, without written
conzent of the landlord, {8) erect or permit to be erected on the farm
any nonremovable structure or building, or (b} ineur any expense
to the landlord for such_gurpose. or {¢} add electrical wiring, plumb-
ing, or heating to any buildings, and, If consent 13 given, he =il
make such additlons meet standards and requirements of power and
msurance companies

Conservation practices.—The tenant will control soil eresian
striperopping and contouring, and by
ng small washes or ditches that may

15.
as completely aa practicable b{
filing in or otherwise controll
form

15. Conservation structares.—The tenant will keep m gaood
repair all terraces, open ditches, and inlets and outlets of tile draina,
preserve all establiched watercourses or ditches including grass
waterwaya when seed and fertilizer are furnished by the landlord,
and refrain from arny operation or practice that will injure them.

17. Compensation for improvements..—The two parties wili carry
out new conservation practices and measures and m™ake other
umprovements, and share contributions and costs necessary for
completion of such practices and improvements az set forth below,
The tenant will be reimbursed by the landlord when the practics,
megsure, or lmprovement 1s completed, or the tenant will be
compensated for its unexhausted value when he leaves the farm,
according to the tabie below

.XHJBIT “A" - Page 2




17 (Continued). Compensation for Improvementa Table.

PERCENT TO BE FURNISHED BY LANDLORD AND BY
TEMANT

CONSERVATION PRACTICE. MEASURE, | DATE TOBE | ESTIMATED VALUEPLACED ON  [RATE 0F ANNUAL <%
QR OTHER IMPROVEMENT COMPLETED cosT WATERIALS TABGR GAENWERY | TEMANT'S CONTRIBUTION ] DEPRECIATION . £
|DOLLARS) > 2 B . > (GOLLARS} PERCENT) .
» i

18. _Additional agreements relative to conservalion and Iimprove-
ments:

19 Review of conservation program — A new schedule covering
conservation practices and improyements will be prepared each year
oL ar approprnate form which will pecome & part of thia lease when
signed by the two partles

20. Preparing or seeding land.-—When the tenant leaves the
farm, if the total acreages of prepared or seeded land are greater than
at the beginning of his tenancy, he will be compensated by the
lapdlord on the basis of the value of auch excess acreages. " If such

20 (Continued). Preparing or Seeding Land Table.

PREPARED OR SEEDED ACRES AT BEGINMING | RATE PER ACRE

2. Removable improvements.—Minor 1mprovements of a
temporary or removable nature, not provided for un ttem 17 of this
section, which da not mat the condition or appearance of the farm
may be made by the tenant at s own expense. The tenant may
at any time this lease is in eflect, or within a reasonable time there-
after, remove suth improvementis, provided he leaves in good
condition that part of the farm from which they are removed.

total e 8re thus -at the beginming of his tenancy, the 22, Compensation for damages.—When the tenant leaves the
st mpensat@ihe indlord on the Bf4he valuk of suelk - farm he will pay the landlord reasonable compensation for any
Qeficiendy provided ; clency is ook ﬁ;}ﬂi rought, fload,  damage to the farm for which the tenant is responsible, except
ﬁ'?ﬂi FaaRies Peyor K ~She. tenagt, J ea &Y ordinary wear and deprecistion and damages beyond the tenant’s
r, 5 O, = 4be Dasis /T8 3. control. = o i
shown:in the table at B io, e - ) ot DL L& &
S A - I S i - S
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ot - 4! ! ‘co - - s B g -
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¢ .- "% Debts and ac —Fach party
; T aball in 00 way be malble for the

E. TERM OF LEASE _
1. Term.—The term of this lease shall be five year(n)
from d80uary 16 1977, to. da0ucry 14 ., 10.82 and

thin lepse shall continue in effuet frote year to year thereafter until
writien notice of termination iy glven by either party to the other at

least . ... months before expiration of this lease or aAny renewal,

2 Continuous octnpancey.~The tenant agreez that he or his
yent will poesess and oecupy the farm continuously during the term

the lesse,

3. Surrender of possession.—The tenant agrees to surrepder
possession and uvecupancy of the premises peaceably at the termina-
tion of the lenase.

4. Review of lease..—-A request for general review of the lease may

be made at least . . ... days prior to the final date for giving
notice to terminate this lease.  Amendments and alterations to this
lease shall be made in writing

¥. MISCELLANEQOUS PROVISIONS

1. Ne parinershiy created.—This leass shall not he deemed to

give rids to &° ershilp relation, and neither party shall have

. .suthority fo-o the other without written counsent, expept asz
gy

ag;eenthltthnothu
bia of, or Hahil
gfnt&ordsmnguuuuedbj‘,theotherm. IR

Willfal neglect.—Willfyl faiture, or Tefusal
}w( “out any substantial provision of giii: leash ]
other’ “the benefits of WDy proceedings provided

3. Farm records.—The tenant ugrees io keep |
production records of all income and expenses of mutaxnl ’
which records shall be accessible to the landlord at sit théwes
furpish an annual report to the landlord on or before the folly

date .. Agcounts between the two pard
shall be settled on or about ... ... LY o
6. Arbitration of differences.—Any differences between

parties as to their geveral ri§hts and obligations under this ligse’T
that are not sertled by mutual agreement after thorough diacuu_iga o

L 3
Wy

shall be submitted for arbitration to a committee of three disinteres
persona, one selected by each party hereto and the third by the N
thus selected, and the commitiee’s decision shall ba sccepted by "%
both parties . i

T. Additional agreements: . ors

¢ in this lanse. -
1. Gavernment pragrams.—The farm will be operated n com- - - v
- pliance with Govemment programa sas follows: . : = {3
T g e i R - :
G AR AL g 4

et
RN t*f P s . . <
7 et - N s I

"3
ek
i- . . oK

- 7 -

ii'ﬁ'l’I‘NESS WHEREOF, the parties have signed thia lease on the date first above written. ,:

Y M
inte form to be sttached)
. R Lo
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® . o RECEIVED

AUG 09 1335

LEASE OF BASE PROPERTY iR AESCURCES
WESTERN REGION

For consideration received I, John Urquidi, (Lessor)
agree to lease the following described lands and

| — ,
associated grazing priviledges to(%&nigek o Sel/maklessee)

for a period of two years beginning Ao, L / /987

and ending _Ap.. bt ; /459
’ -7

All range improvements associated with this lease will

be the respeonsibility of 62495{7;h ) Se /leant (lessee)

as far as maintenance is concerned.

Leased lands offered as base property:

Owens Place -~ (648 acres, 364 AUMs active preference).

-SE% SWk, SWk SEX, NWk SEX, Section 33 T9S, RZE.

- NE%, N% SEX, E% NWk%, NWiNW%,NE% SWk, Section 4,
T10S, R2E.

~

[ A
, / 'SR
LESSOR: .— A (., L’z/ﬂ},w Date ?/4{/{3 7

. [
‘,"géﬁ 4
LESSEE: ( @Z& ) g;%ﬁﬂ Date _Z7//4/%7

EXHIBIT “C”
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SUSAN B, BRUXTON
MOORE & McPADDEN, CHARTERED
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Arzirneys ot Law

979 Mair streac, Buite 9140
Buise, Tdaho &53742

T phona: (208 331-1830
imile: (238) 331-1202

Attorneys For J % J Rancheg and Jchn C. and
Harriect Urguidi and John E. and aAlisa B. Urquidi

BEFORE THE DEPARTMENT OF WATER RESQURCES
STATE OF IDAY

IN THE MATTER OF USE OF WATER
UNDER LICENSED WATER RIGHTS NOS
51.-92058, 51-02065, 51~02230 AND
31-02232 IN THE NAME QF JOHN

N
UEL IR

LEfidavit of
Orville »Bud” Hosford

—— et e

[—

Orvilile “8ud’ Hesfora, beirg first duly sworn upon oarhn,
derrzeg and 23,05

L. That your Affiant s agdress is P.O. Box 506, Cwyhee, Navad
85817,

z. Trat you ArTiar. .3 fam . ~r wwitp L*2 rea. probertv owhed by
Jenn £, and HarwiseTT [ or.tZi i . a2 vilinaty of e Jacks

in T1TT
k 1n owyhee Lc.nzy Zaaks, sac-ioc 350 U9T, R2F; Secticn 4.
ReF- and Sectioc Z, T3 0% Zirrar’y ovnad by William

Uwens and cowvmorn: , rafsrred o asz “he Urquidis’ “Basin

3. Trat your Affiant work=d for Jonn 7. Urauidi at the Basin
GooperIy with Dan Sar.. v noe cegeased, from 1967 S0 1268,

crx DAVIT OF ORVILL~ 2°7.' RISTORD - Page |
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4, That during the time your Affiant was employed by the
Urquidis, he both assisted and cbserved Dan Sabala divert water
from the springs 1n question, and the stream formed by the
springs, onto the hay field with a series of small dams and
ditches.

5. That the diversions consisted of shoveling dirt dams for use
in spreading the water from the springs and stream onto the hay
fielg.

6. That the ditches carried water from the stream onto the hay
field. Those dicches averaged in size from one foot deep to one
foot wide.

7. That the dirt diversicn dams and ditches essentially flocd-
irrigated che hay £ie1d.

8. Fhat your Affiant participated in putting up hay grown on
that hay field irxrrigated from the springs by way of the dirt dams
and ditches.

9. That the stream from the springs were ofter dammed on the
Jrquidis® Basin proverty for domestic water supply to the cabin
and people as well as the few livestock owned by the Urqguidi
family grazing on the Basin property.

10. That the ditches nor the stream bed from the springs were
washed out .,

11. That your Affiant remembers the Basin property being
irrigated from May to August and that when haying in August he
nad to be careful not to get equipment stuck because the ground
in the hay field was still being irrigated.

12. That neither the hay field being irrigated was betwsen ten
(16 and fiftesn (15) acres 1m size.

13. That your Affiant was partly responsible for maintaining the
fences on the Basin property and does not recollect water flowing
from the springs down the stream reaching the BLM property.

14. That your Affiant is familiar with Chester W. Sellman and
David Lahtinen and remembers seeing them cn the road adjacent to

AFFIDAVIT OF ORVILLE “BUD” HOSFORD - Page 2
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the Urquidis’ Basin property and wvisiting with them in the area
during the period your Affiant worked for the Urquidis.

15. That thne hay field could be ¢learly seen by the adjacent
road and that it was obviously an irrigated parcel.

16. Thar your Affiantc does not remember observing water from the
springs flowing below the Urquidis‘ Basin property because the
water would have to travel approximately three-quarters (3/4) of
a mile to reach the BLM property where the Sellman’s and
Lahtinen’s cattle were grazing and that the soil on the property
is very clayey and would absorb the water before it reached the
fterce bordering the BLM and Basin property.

17. That no parson, including the Sellmans nor Mr. Lahtinen ever
complained abeout irrigating of the hay field or erecting dirt
dams to divert the water from the springs or the stream for
irrrgation, domestic or any other uses made by the Urquidis.

cirther your Affiant gaith not.

DATED this égéé day of February, 1936.

Orvilile Hesford

oz/) %9
SUBSCRIBED AND SWORN =0 beforé me this Z& ~ day of February,

Aot

Nothry PubL C LOr eaEsds
Residing at: 1@1Zl£ﬁé2ﬁg£igééj -
My Commission Bxpires: 42&2{/})3§?ﬂ

ASFIDAVIT OF ORVILLE “BUD” HQSFORD - Page 3



wﬂu .‘uﬂ*’ n«l.«:,
.hﬁ;mm Frese
.,MM_

A
an Fm

g




L oS

P . i - . AR SN v Teot
.
» e, T A v L A, L
. . - t ') ' o . — .-
0T : e ¥ P vt .
.u_..-r:_.'. . i - + .4 b ) . .
- e : OV W,
_— Y P AV _
*3
.
A -

i o
e
@u@. K .,,.tm.m.. b
il e
———

* [ i -~ Sl
K - W oy g T T "

LT, IR T b %;!&;.w,z,w:ﬁp#ﬂ% p
-y . iy 4

LA

! - p s R el RS
[ . - P TEIS - L Rt w AP ;
" e T AL A | A
s SR LR i T ALy Ty W
yom L S '

2




Rt calesid el
AU

A




State of Idas ’

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR
July 11, 1996

KARL J. DREHER
DIRECTOR

RE: In the Matter of use of water inder Licensed Right Nos. 51-
02058, &51-020658, 51-02230 & 51-02252 in the name of John
Urguidi

Dear Interested Party:

The accompanying crder 1s a '"preliminary order" issued by the

department pursuant to section 67-5243, Idaho Code. It can and
will b m i withou ur r action of the d r n
unple r iti for reconsideraticn within fourteen 4

davs after issuance_as further scribed below:

PETITION FCOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary
order with the hearing officer within fourteen (14) days of the
service date of this order. The hearing officer will act on a
petition for reconsideration within twenty-one (21) days of its
receipt, or the petition will be considered denied by operation cf
law. See section 67-5243(3) Idaheo Code.

EXCEPTIONS AND BRIEFS

Within twenty-one {21) days after (a) the service date of =
preliminary order, (b) the service date of a denial of a petition
for reconsideration from this preliminary order, or (c¢) the failure
within twenty-one (21} days to grant or deny a petition for
reconsideration from this preliminary order, any party may in
writing support or take exceptions to any part of a preliminary
crder and may file briefs in support of the party's position on any
issue 1in the proceeding to the Director. Otherwise, this
preliminary order will become a final order of the agency.

1f any party appeals or takes exceptions to this preliminary order,
opposing parties shall have twenty-one (21) days to respond to any
party's appeal. Written briefs in support of or taking exceptions
to the preliminary order shall be filed with the Director. The

~ Celebrating Our Centonnial Year of Service to Idaho 1805.1095 ~



Directcr retains the right to review the preliminary order on his
own moticn,

8 ARGUMENT

If the Director grants a petition to review the preliminary order,
the Director shall allow all parties an opportunity to file briefs
in support of or taking exceptions to the preliminary order and may
schedule oral argument in the matter before issuing a final order.
If oral arguments are to be heard, the Director will within a
reagscnable time period notify each party of the place, date and
hour for the argument of the case. TUnless the Director orders
otherwise, all oral arguments will be heard in Beise, Idaho.

CERTIF TE OF SERV

All exceptions, briefs, requests for oral argument and any other
matters filed with the Director in connection with the preliminary
order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (%56) days of
receipt of the written briefs, oral argument or response to briefs,
whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary
hearings if further factual development of the record is necessary
before issuing a final order. The department will serve a copy cf
the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the
crder is effective fourteen (14) days after its issuance
if a party has not filed a petition for reconsideration.
If a party has filed a petition for reconsideration with
the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b} the petition is deemed denied because the agency
head did not dispose of the petition within twenty-
one(21) days.



o ¢

PPEAL O INAL ORDER TO DISTRIC

Pursuant to sections 67-5270 and 67-5272, Idahoe Code, if this
preliminary order becomes final, any party aggrieved by the final
order or orders previously issued in this case may appeal the final
crder and all previously issued orders in this case to district
court by filing a petition in the district court of the county in
which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv., The real property or personal property that was the
subject of the agency action is located.

The appeal must be filed within twenty-eight (28) days of this
preliminary order becoming final. Sea section 67-5273, Idaho Code.
The filing of an appeal to district court does not itself stay the

effectiveness or enforcement of the order under appeal.

Sincerely,

L. GLEN SAXTON 5

Chief, Water Allccatiocn Bureau
EBnclosure

cc: IDWR - Region

Pg -~ 3
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TIIS INDENTURE, Made this ist day of July
in the year of vur Lord one thousand nine hundred and sixty-slx (1966} , between
WILLIAM J. OWENS and A. IRENE OWENS, husband and wife,

of Pollock , County of , State of  Tdnho

the part tes  of the first part, and

JOIN C. URQUIDI and MARRIETT URRUIDI, nhusband and wife, '
8422 Vincent

of Boise , County of  Ada , State ef  Idmho 83705
the pait o5  of the second pntl

WITNESSETH, That the sad putjes  ofthe first part, for and in consideration of the sun of

- TWENTY—ONE THOUSAND TWO HUNDREID & 21/131) (521,300 ,9n) DOLLARS.

law ful maney of the United States of Amerlen,

to them in hand prid by the wnid
put 1em  of the qarond part, the receipt whereol is herely neknowledged, ha ye  mianted, b gaaned
and sold, and by thear presents do grant, bargamn, sell, convey and confum unto the said part irs
of the second patt, and to thelr heirs nnd assigns forever, all wf the following described 1enl eatnte,
situated in  the , Cnunty of Owyhee , State of [dnho, tn-wit

Lots 1, 2, 3 aund 4, swingt, sEinwl qun'i
SEINEL, KEISW} nf Section 4; spiwrd, 1S
af Section 5, atl in Township L7 Soulh,
Ranze 2 Enst, Boisc-Meridiang wisn!, sniswd,
Section 331 in Township ° South. Range 2
East, NDnisc-Meridian:

5{ »j(_‘_\é,i 111 of whieh property above described o=

somoelimes hereinafier poforrod ta as the

g} 2_2’3 s deedel land,

TOGLTHER WITH the richis to {(he o ol

5/-— A5 the public Jomain for craziis P [ 004

i H X worate ~apet pronty P nodn
/!._'_QULE;X comenEULY prapertv, coa y 1

{ur which =aid dese rihed an s sland as H E C E I. V E D
aeq Taroon frrazins Rarhta,
TOGUTHUR VITH all -afey vrehbs, frteh

JAN 1 4 199
richts, ant roservor proshte theaa L Iy

apcan s one utrd rh osann st Pl pae 1t pamnemmwﬁfemesoul‘ms
71994

I now own the property described and would like -to have
all future corespondence sent to me regarding the above

referenced numberfjgzilaf\ﬂh (/Lﬂfijwt4,£,£)_:f
o/

TOCGLPHER, With all and smgnln the tenementd, e tedeloments nnel appiirtenatn e Thereanto
Lelonging o1 1 anywise apperiaimig, his pesorsin el e siony, verandet and temandos, ents,
isetir < and profite thereof, and wll edate, right, title and ipterest in andd to the wdd properts, as will
in taw ns o enquity, of the said part v o of the firsA part

T HAYE AND TO HOLD, A) and singular the above et ol Ll slesened pretaines, Logethey
with the appurtenances, untg the pait 175 of the gneond patt, nnd Lot Heies and assigny foreser
and the aaid part o= of the first prat, and he i heivs the sadl promsises m the quirt and praceahle
pragessinn of the <aid partiee of the qecond part, fher Uheirs anl asaigns, nyainst the =mad parl 10
of the first part, and Lthe heirs, nrd against all and every person and petsons @ homsorser, law fully
claiming or 1o elaim the same shall and will WARRANT anrd hy these preaents forever DEFEND




mwmtmswnnnmr,mmami;uf ' ve
and seal £ the day and year firat above written.

g B
\ .

ENEE
1

‘ SIGNED, SEALED AND DELIVERED IN THE PRESENCE OF 2; z: .
!
l

\1 STATE OF IDAHO
l
|

pe———— gL e S

Lenme

County of BENEBRE
On thia in the year 18 66 , befora me
, & Notary Publie

the undersigned---

!
i in and lor said State, personally appeared

WILLIAM J. OWERS and A. 1RENE OWENS, huaband and wife,

known to me to be the person whose name 8 subscribed to the within inatrument, and
acknow ledged to me that t hey executed the same.
1N WITNESS WHEREOCF, I heve hereunto set my hand and affixed my official seal, the day and
year in this certificats fivat above written.
N -
Notary Publie the State of Idaho,
Residing at /U

j:;:‘t —_

hr Co Uprguzdi

o
Ex-Ofcio Recorder.

14th
'35 Deputy.

T

—TO—
-
o

i
. Joha Ce Urcalidi, et
Dated

3
1
|
i

=

o
BrWE-VORR LOMPANT FOISR

STATE OF IDAIO

County of CWYH

July 1st
A M, tha

(J"ﬂ:z_,u.l...

_ ¥illaim J, Owens, et ux
Micra=-filmed

HARBARA JAYO

1 hereby certify that this nstrument wae fled

WARRANTY DEED

i 477

.l?’
G

far racord at request of

t
o'elock

"V In my office, and duly recorded in Hook
of

‘By_%

' Fees, § = £,

| o

|
|
i
1
!
|
|
%
|
;l‘z
1

1
{

[
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MEMORANDUM

R~ 150 April 9, 1968
{date)

Examination of this permit shows that proof of completion of
works and beneficial use of water for this project was submitced under

Permit No., 12386 . Therefore action on this storage filing may

be considered completed, the same as if proofs had been submitted and

certificate and license issued.

per REH
February 12, 1968

o 1o wiom, fols, asd ) Dellver ONLY
! ! mss whiare delfveréd to addressee
. { itional chatges required for thete services)

RECENPT
Received the nmmbered article deseribed below.

REGISTERED N, SIGRATURE OR NANE OF ADDRESSEE (Maust aluways bé filled 9}
CERTIEIED RO

19743 SIGNATURE OF ADBRESSEE'S AGENT, IF ANY

TNSURED MO,

DATE DELIVERED GHOW YHERE DELIVERED Camiy i rogmesied?)

O

oSE—3—TiME-10  GPS

R-150
R- 150



AFTER FIVE DAYE RETURN TO
DEPARTMENT DOF RECLAMATION
RODOM 107, STATE HOUSE
BOISE, IDAHO 83701

St Tt TUGATUE

CELTIFIED MAIL

4 e et
-

'
5

i KETURK ®:C.ivf R UnESTED B
P RAAOTERNHT L 2 M, ST e £

'%:_"‘7’0%
a‘ .If.f:h’i!?% "
B g g‘ze‘,kia. Owens
.. NG é.\
AT "%ﬁnﬁau, Tdaho 87%60%
e ot At e

“tAoved, e . Aaiuabis
{] AddreLsee LBERACWR




R KEITH HIGGINSON

DON SAMUELSON
State Reclamation Engineer

GOVERNOR

STATE OF IDAHO

DEPARTMENT OF RECLAMATION
107 STATE HOUSE
BOISE, IDAHO 83701

February 12, 1968

Re: Permlt No. R-150

Hazel B. Owens
Bruneau, Idaho

Dear Mrs. Owenst
It appearing to the State Reclamation Engineer that the terms and con~

ditions of Permit E&-150 to appropriate the public waters of the

State of Idaho, have not been complied with as to _failure to submit
proof of beneficial use of water due August 12, 1921,

ycu are hereby notified that under the provisions of Section 42-311, Idaho

Code, as amended, said permit is hereby held for cancellation, and you are

required to show cause before the State Reclamation Engineer on or before
March 25, 1968, why said permit should not be cancelled,

Permit R~-150 claims the use of _380_acre feet per annum
of water, The point of diversion was to be located

NEMNEK, Sec. 5, Te 10 3, R. 2 E, B,M., Owyhee County.

and the permit was approved July 21, 1919 .




February 12, 1968

Ret Permit Ne, R-150

Haze) B, Owens
Brusesu, Idmho

Dear Mrs, Owens:

It appearing to the State Reclamation Engineer that the terms and con~
ditions of Permit _p.15Q to appropriate the public waters of the
State of Idaho, have not been complied with as to __failure to eubeit
proof of beneficial use of water due August 12, 1921,

you are hereby notified that under the provisions of Section 42-311, Idaho

Code, as amended, said permit is hereby held for canceliation, and you are

required to show cause before the State Reclamation Engineer on or before
Marsh 25, 1968, why said permit should not be cancelled.

Permit __R~150 claims the use of 380 acre fest per annus

of water. The point of diversion was to be located

Eﬂ%, Secy 5, 7, 10 5, R. 2 B, B.M., Owyhee Coyntiy,

and the permit was approved ___ July 21, 1919 .

State Reclamation Engineer

K-150



December 2%, 1920,
Re:r Permit Rulb) « Owena,

Hre. Chns, Pagooe,
Brunean, Idaho,

Daar Sirie
Inglosing horewith serdificats of sompletion of

reservoir under Prrmit B-16G, with order reincstating said
permi$ and receint for fees pald,

¥ ry truly yours,
We Ge SWERDSEN,

Commiesioner of Reolomatiown,

By




“» &

j CHARLES PASCOE

Y. S. COMMISSIONER
BRUNEALU, IDAHO

November I13th, 1920

The Commiggiener of Reclamatiocn
Boise, Idaho.

Deaxy Sir:

In eccordance with your letier of instructions, herewith are submiited
the affidevits of witnesses iIn proof of completion of works of the Willism J,.
Owens reserveir. Mr. Owens himself is in the interior, and as your instructioms
aedvised thet his recent affidavit would be permitted to merve if the witness!'

testimony be submitited, I am aecting in sccordance therewith.
Enclosed £ind wmy personal check for the fee required, which kindly ack-

nowledge. Ver, sincerely yours,
Rl Poieoe

K-150



B2AZE OF LRAEG - L
DEPARENEN® (¥ RECLAMATION, '

In ihe Haster of the Reimstatonm§

)
of Permit o, R-150, wmder the Pro- |
visions of BES, Comp. Ztatutes of %

}

Idaho.

WHIREAS, Permit No. Be150 lapsed through faiture ¥ the older.
% mwake proof of sompletion of the works of diverslen within the
time wpooifiod Sm the pormil, to-wit: Jawcary 21, 1988; and,

WHEREAS, Fotice that s yroof was due wee rm gleen M‘.W!w
on the lst day of Ootedber, 1919 smd,

W¥REAS, On the Mnd day of Ooteber, 1920, me¥ice to show sansg why
sadd perait should not be smmselled, wnder the yrevisions of. Ses, D584,
Compe Statnes of dsho, wes éuly served ¢n the Boldew of esid pemmity and,

WEREAS, On the 19 day of Ostober, 1920, the holder 21364 wotliw
of gypenranses to effer proof to show Yhat the works of diversies wire
fully completsd withinm the $ims vequired; ad, B

 WHERTAS, On the Th day of Novenber, 1920, dspoaitions of the Relder
and twe wiinespes were rroeived at the Department of Reclmmation shoving
the said works wors cwmpleted within the time yequired and that e ko
of 2ajd permit had asted in good faitd

MEREFORE, IF I8 Hersby exdered thot ssid Pexnit Zow Be1O0 Do, amd
the nang nm.mmmmmmmuuwmﬁu
of works bo issmed In thie nsusl mauners

I¥ WITHES] WHERROF, 1 heve herevnte 4% ny hand and affixed the
offietsl seal of ¥his Dopabemmut, at Boige, Idshe, this 243k doy o
Deasmber, 1920, ’ .

Department ¢f Reclamstions

]
e

v
t'} 4



The Depositions of Witnesses, in this form, taken separately, required in each case.

PERMIT NoO. o

Proof of Completion of Works

DEPOSITION OF WITNESS
Under Terms of H. B. 53, Laws 1917.

Ques 1. State your name, age, residence, occupation and’postoﬂ'ice address.
]

Ans,

_____ umemed streem tributery of Jaeck Creek _ _ _______ at ____________________________

for.__Teservoir __ ______ purposes? How long have you known him, and where does he reside?

Ans. _Yes. Thirty years. Brneau, Idaho, is hia poetoffice, Resides on ranch. ___

Ques. 3. Have you read or heard read said Permit No. R=I5C______

Ques. 4.

under said permit? If so, describe same, state its character, and give your estimate of the amount of water

Ques. 5.

amount of water set out in the permit from point of diversion to place of use? Tf so, when were they so

Ans.
for reservoir site--as mich as three years ago, I believe

Ques. 6. Describe the works of diversion as they existed on the date stated in answer to Question 5,

terms and conditions?

-, and are you familiar with its

(If for irrigation purposes). Are you acquainted with the land proposed to be irrigated

required for its profitable cultivation.

Yes. Sandy loam; WANEZ Sec 4, T IO S., R 2 E., B.M,

E.l completed ?

Are the works of diversion fully completed and of sufficient capacity to convey the entire

1 and give your estimate of their capacity on that date.

Ans

I should say the works are capable ¢f impounding and caring for even more than

the 380 acre feet per anpum

1 hereby certify that the foregoing testimony was read to the above subscriber before 1ts signing, that

4 - I believe him to be the person he represents himself to be, and that said testimony was subscribed and sworn

3 Brunsau

1 to before me, at my office in..________________ O , County

‘: 13tk

i of_______ (_)F?Wh-e;e_ ___________________ , otate of Idaho, on this_ . ___________ day of

| ... November, 1920 A D.191___. L—M 2

T~ ~ = 42 =l ceaat’

. My commission expires. f’? ne _%?:_i[?_z_s _______ Notary Public.
——F N Sy TToymoomy e T R S S 0= S T T T L L SN

R-)

5[5-“

e

[ e S

bl



The Depositions of Witnesses, in this form, taken sepavately, required in each case. f

PerMIT NoO. oo ___

Proof of Completion of Works

DEPOSITION OF WITNESS
Under Terms of H. B. 53, Laws 1917.

; Ans. ___FEerl R, Hicks; 28 years; farmer; Brumesuw, Idabe _______ . . _______
s: |
o o e e e e |
!
(! Ques. 2. Are you acquainted with. _ William J. Owens _ , the |
:I
holder of Permit No. R=180_____ , authorizing the diversion of_ 380_sere __ ¥dHA-feet of the waters of f‘
ieee—e——___vnneued stresm tributary of Jack Creek _____ vato o ’
for_____reservoir purposes? How long have you known him, and where does he reside?
s . A !
Ans, __All wy life. Lives on his rench, bui gets his meil in Brupew, Ideaho_______ ,
E
Ques. 3. Have you read or heard read said Permit No.... R=IB0 __ __, and are you familiar with its i
| terms and conditions? 2 i
i Ans. Yen - .::. _________________________ ;'

! Ques, 4. (If for irrigation purposes) Are you acquainted with the land proposed to be irrigated ‘[
| under said permit? If so, describe samie, state its character, and give your estimate of the amount of water

;u' required for its profitable cultivation.

Ques. 5. Are the works of diversion fully completed and of sufficient capacity to convey the entire
amount of water set out in the permit from point of diversion to place of use? If so, when were they so
completed 7

Ans. Uere completed several yeers ago;-as much as three,-I-think - . _____

and give your estimate of their capacity on that date. r

h
f
[ Ques. 6. Describe the works of diversion as they existed on the date stated in answer to Question 5,
[
|
a
|

Ans, __Earth dem I0 feet high; 315 feet on topf in length, and 120 fest long on i

___________________________________________________________________________________

(Sign here). Mi_ﬁ_%_/_/éé/u;fi{_; __________

e ;

1 hereby certify that the foregoing testimony was read to the above subscriber before its signing, that |

i I believe him to be the person he represents himself to be, and that said testimony was subscribed and sworn

5; to before me, at my office in__ . _____ Braneew i
‘;i of_______ 9@11_?2 ___________________ , State of Idaho, on this i
l;i ___. November, 1820 A D 191___
My cornmission expires_,_;'}-_l{]ia_-?!_’__l 928 Notary Public. §
S . - e e e




’ CHARLES PASCOE ,

U. S. COMMISSIONER

BRUNEAU, IDAHO
Hovember 8th, I920

The Commissioner of Reclamation
Boige, Idaho,

Dear Sis:

Herswith are submitted affidavits of William J. Owens and witnssees in
support of his statement that I am sure are beyond question the exact facts as
they exist. Mr. Owems engaged Mr, White to attend to the matter for him here
ir my own office, with, I know, the implication that Hh:'d'.e would attend to the
matter in sll ite detailp. Then came the illness BEBEAMMEHN and removel from
here of Mr. White, who subsequently died in the fall ef 1919 at a Bolse hospital.
And it was but withln the past month that the writer was handed an envelope con-
taining the permit for reserveir site found among Mr. White's effects remsining

hers » uncovered during eearch mede by a relative at the house whors the White

family reslded
15; wg'itear i‘i’n%.dn’t"i% conveyed the facts to Mr. Owens, who was likewise bliss-

fully ignorant that anything further with reference toc the reservoir site develved
upon him; end as he lives far in the interior——or rather in a very remote portioen
thereof~-reached town for the first time in many months. He wents to make proof,
and to learn ag soon as possible, what steps he will at this time be required to
teke in order so to do. And if you will kindly advise him through the writer,

both will feel obligated to you. Address Mr. Owens in my gare until otherwise
requested. Very sincersly [ :l ﬁ é P_ J 50




Hoverber 10, 1920,

Re Pormit RéhS0~ Owons

irl Chase iasaoo,
Bruneaw, Idaho,

Lesy 3irime

Relat.ve to the affidavit recoived today for proof of
complotion of worke uwnder the above pomit would may that the
depoaliions should be mads upon our reqular forms, herewith enolosed.
If & set 0f theso blanks wos not mailed with ouxr lost lotter, 1t woa
an oversight of this offioes If it is not ocuvenlend for the holder
to ocome to your office to meke another affidavit, the cus received
$0day will be accepted in liou of the regular fom but, if possidle,
the two witneases should make separste depositions upon tha blanks
encloged herewith .

The statutory faoe of (6400 should asgogpany the prreof.
Very truly yours,
T (o SWEKDSER,
Conmigei cner of Reolamm tiom.

By.

K-150
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Form g7 500-7-81-17

OFFICE OF
T .

Borsg, Ipamo, ___ 1 Qote 83y 1988,

Rules Governing Procedure for Cancellation of Lapsed
Permits to Appropriate Water

1. If the Permit holder claims to have completed the works in accordance with the Permit by the
date required by the Permit, he must file in the office ¥ 8 : PO B Midavit setting

forth the facts, and also affidavits of several other persons who can testi fv, from their own knowledge,

that the works were so completed.

Gomisslener o Reolamntion
2. After examination of these affidavits, the State-Eagingesr will determine whether or not a

hearing in his office is necessary, and whether or not an examination of the works is to be made.

Courrdaiasis af R
3. I an examination of the works is to he mad;, th emﬁmeﬂ %f st1matg:zhe cost of

making such examination, and the permit holder will be required to depom o AN AR i § L

funds to the amount of the estimate If the cost of exannnatlon shall be Iess than the amount depos-

PR on is ren-

ited, the surplus will be returned to the permit holder as soon as the
dered.

em%?,t%&determiniﬂg whether or

4. 1{ any other expense is mcurred by The gt
not the Permit should be cancelled, the permit holder will be required to deposit funds in the same

manner as provided in Paragraph 3.

5. As soon as practicable after all evidence is collectemw'em his de-
cision.
Cemaiemioper of Reslunation
6. 1i the Bimbelnginesr is satisfied that the works were completed in accordance with the
terms of the Permit within the required time, Certificate of Completion of Works will be issued.

2 ot Fwo Jasat lon
Ragzager 1s not satished that the works were completed in accordance with the

terms of the Permit and within the required time, he will issue and forward to the permit holder a
Notice of Cancellation,

8. House Bill 53, Laws of 1917, upon which this action is based prmides that perm:t holder
may, within 90 days from date of Notice of Cancellation, appeal from S SERLNTIN R
the District Court of the county in which the intended diversion point under the permit is to be located.

‘ Comuet gal avox of Heclsmati
9. The affidavits referred to in Paragraph 1 above must be filed in the State.flogingars office ”t

within 20 days from date shown above. Blanks for this purpose are enclosed herewith.




State of Idaho )
)BB.
County of Owyhee)

William J, Owens, holder of Permit R-~IS0, under oath dedlares that owing to
the death of Philo S, White, surveyor, through whom the said permit to son-
struct the reservoir was obtained, and whose long illness prevented perform-
ance of the details he had undertsken te do for affients, and for no other
reason, did he fail to comply with the regulations; that in fact the said
reservoir has been completed for more than two years; that affiant did not
know until informed by Philo 8, White, deceased, that a reservoir site was

a legal requiremsnt; that subsequent to the above said completion he filed
under Mr, Thite's direction upon the reservoir site above mentioned and
otherwise complied with instruotions glven by said White; that netice of final
proof never reached affiant until an socident revealed them among the effects

of the deceased englneer.

Subscribed and sworn to before me at my office in Brun

» Ideho, thle 8th
day of November, I220.

sess v Tasssdsvsstasnesvdesarrssnsene

. : Rotary Public
&

¥

We, E, R, Hiocks, rancher, of Bruneaun, Idahe, and George Randsll, rancher, of
Brunesu, Idahe, have read the foregoing statement of William J. Owens; that
we are both famillar with the facts as stated therein, and by reason of being
neighbors of affiant and frequent visitors and laborers with sald affiant,
know the said statements to be ebmolutely irue of our own knowledge.

Eoch 4. 4.

LA R AN I ENENFERERENEEENENRAENEANELRE RSN EENRE]

Subscribed and sworn to before me at my offic: An Bruneap, Idaho, this 8Bth
day of November, I920,

(I B R ENE RN RN YRR TN NN E YR EEE RN LN NN NN EEY]

Notary Public
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Form 24-—5M4-17

® ®

Office of the State Cngineer

BOISE, IDAHO

Re Pernut Noh=lb@

e e —— e ——

to Appropriate the Public Waters of the State of Idaho, have not been complied with as to
proef of sampletion ¢f worka by Jamary 21, 1920,

Noll 0. . is hereby held for cancellation.
Cems of Reolamatien

You are hereby required to show cause before the @twte=Frpimeer on or before forty days from

date of this notice why said Permit should not be cancelled.

asre-£e0t per alum

Said Permit No _B=1560  _ claims the use of ___ 388 _________ weerhic oerepresgermrd Of the
waters of B vnnamad stremm, tributary ef Jaok oresk, . with point of diversion located
_in the NRIER: 500, By Te 10 Say Re & Bao . , and
was approved __.July 8L, _________ , 1918

In Witness Whereof, I have hereunto set my hand and affixed the seal of my office at Boise, Idaho,

__________________________________________

¥s O» SWENDUEN,
Cemmtanicner af Reolomation.

Stmte=lnmirmer.
By, 2 oBpaty e

R-150
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p-/;rz) - 1 CHARLES PASCOE )

P U. S. COMMISSIONER
BRUNEAU, IDAHO
Sentember 30th, 1920

The Comuissioner of Reclamation
Boise, Idaho

Dear Sir: Application to construct the William J Owens reservoir was made to
your office by Philo 2. White as agent for lir. Owens, the same being grenied and ap-
proved July 2I, I9I9, under the approval said reservoir to be completed on or befors
Jarmuary 21, 1920, and beneficial use of water 1o be made on or before humst I2, I92I.

tr. White has since passed away, upon whom Lir. Owens seéms %0 have .relied to
care for thie partisular intgrest. The matter having been turnsd over to me, I am
asking what steps are necessary at this time to safeguard the interests of I'r. Owens,

I gather from deta submitted that the reservoir was complete and water being used long
since~-in fact compliarnce with the terms of the permit having been religiously carried
out sxcept that the forms prescribed for final proof have been omitteds—neglected, per-
haps through the principal's unfamiliarity with the regulations. Please advise me at your
earliest convenience what is the best thing for lr. Owens to do, if anything is to be

required at this late date. Thank you.
Very sinecerely yours, W "ti Z -

- 150



Fordifo. 5
State of Iahn

DEPARTMENT OF RECLAMATION
BOISE

INSTRUCTIONS
PROOF OF COMPLETION OF WORKS

Boise, 1daho, sototl ¥, 1919,

Villizm Jo Owens,
Brunsan, Idshos

Dear Sir:—

Under the terms of your permit No. __R}B0 ... you are required to complete your diversion works
on or before.-..m_ﬂ.-_.m ......... T encloge herewith blank affidavit to be filled out, sworn to by you
before a Notary Public or a Justice of the Peace, and returned to this office on or before the above date,
or within ten days thereafter, for the purpose of making proof of completion under the permit. TUpon
receipt of this affidavit in this office, provided the same satisfactorily shows the completion of the works
substantially in accordance with the terms of the peimit, together with a fee of $5.00, a Certificate of

Completion will be issued to you.

The certificate to be issued under this proof will not give a perpetual right to the use of water for
which application was made, as it only confirms the completion of works of a capacity to divert and convey
to the place of intended use a certain amount of water. The law requires that another proof be submitted
when the water has been fully applied to a beneficial use, at which time license is issued for the amount
of water actually in use. Information in regard to this last proof will be furnished on reguest.

Yours truly,

Ve G.m

Commissioner of Reclamation,

K150
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Form No 18 . ‘

State of Idaho

DEPARTMENT OF RECLAMATION
BOISE

Parmit Fo. Re 130
Crarles rascoe, Boise, Idaho,

srunecu, Id2:20,
) Jnly 24, 1979,
Dear Sir:

I enclose herewith above numbered permit. BE SURE TO NOTE LIMITA-
TIONS AND CONDITIONS OF SAME as given under approval of State Engineer
on the third page.

o Ge Swendacen,

Commissioner of Reclamation.

K-150



