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“11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein st forth.
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me OWYHEE AVALANCHE

P.0. BOX 97 « HOMEDALE, ID 83628 » 208/337-4681

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO )
)ss
COUNTY OF OWYHEE )

I, Joe E. Aman, being first duly sworn, depose and say:

. That I am a citizen of the United States of America, and at all times hereinafter
mentioned was and now over the age of twenty-one years, not a party to nor interested
in the proceedings hereinafter mentioned.

2. That during the time of the publication of the notice hereinalter mentioned, I was and
now am the publisher of The Owyhee Avalanche, a newspaper of general circulation
printed and published weekly, on Wednesday of each and every week, in the City of
Homedale, County of Owyhee and State of Idaho.

3. That the said The Owyhee Avalanche has been printed and published continuously
and uninterruptedly in said County during a period of more than seventy-eight weeks

prior to the first publication of the attached notice,

4. Thatsald notice of which a printed copy, taken [rom said newspaper, is hereto affixed,
was published in the regular issue thereof, and not a supplement thereto. in said

(consecutive) calendar weekly issue(s) of said newspaper, in the following date(s):

newspaper, in

Signed

Subsc FES and sworn to jyfore me thxs

day o

Nolaly Public in and for the State of Idaho
Residing at Homedale, Idaho
Commission expires October 1996

‘g’...m""
—

NOTICE OF APPLICATION

FOR TRUST WATER
RIGHT
51-07279

M. L. INVESTMENT CO.

HC 85 BOX 275WAY

GRANDVIEW, ID 83624

Source: JACKS CREEK

Tributary: SNAKE RIVER

Diversion Pt: NWNW Sec 21 T

06S R 05E

Use: IRRIGATION (2.400

CFS)

Total Diversion: (2.400 CFS)

Date Filed 8/9/1983

In: TO6S RO5SE S20 NENE

NWNE = il
521 SENW
120.0 ACRES TOTAL

Permits will subject to all
prior water rights. Protests
may be submitted based on
criteria- of -Sec: 42-203A
Idaho Code and/or the
public interest criteria of
Sec. 42-203C, Idaho Code.
Protests must be [iled with
the Director, Dept. of Water
Resources, Statehouse Mail,
Boise, Idaho 83720 on or
before JULY 8, 1990.

R. KEITH HIGGINSON,
Director

Publish Junc 20 & 27, 1990

.
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State of idaho -
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT WO, 51-07279
Priority: August 14, 1983 Maximum Diversion Rate: 1.96 CFs
Maximum Diversion Volume: i92.0 AF

This is to cerxtify, that M L INVESTMENT CO

HC 85 BOX 275
GRANDVIEW ID B3624 hag complied with the terms and conditions

of the permit, issued pursuant to Application for Permit dated August 9, 1983; and
has submitted Proof of Beneficial Use on July 6, 1995. An examination indicates
that the works have a diversion capacity of 1.960 cfe of water from:

JACKS CREERK tributary te BRUNEAU RIVER

source, and a water right has been established as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
IRRIGATION 04/01 to 10/31 1.96 CFS 352.0 AF
LOCATION OF POINT(S) OF DIVERSION; NWNW , Sec. 21, Township 065, Range OSE

OWYHEE County

PLACE OF USE: TIRRIGATIGN

TWN RGE SEC ACRES ACRES ACRES TOTAL
06s 0OBE 20 NENE 33 NWNE 33 66
21 SENW 32 32
Total number of acres irrigated: 98

CONDITIONS OF APPROVAL AND REMARKS

1. The maximum diversion volume is defined as the maximum
allowable volume of water that may be diverted annmally from the
source under this right. The use of water confirmed by this
right is limited to the amount that can actually be beneficlally
used. The maximum diversion wolume may be adjusted to more
accurately deacribe the beneficial use or to implement accepted
standards of diversion and use efficiency.

2. This water right is appurtenant to the described place of use.

3. This right is subject to all prior water rights and may be
forfeited by five yvearz of non-uvse.

4. Modifications to or variance from this license must ke made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

5. Thig right is for the use of trust water and is subjett: to review
20 years after the issuance of the permit to determjine &
availability of water and to re-evaluate tha public interest. !
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PAGE 2 State of Idaho ~
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO, £1~-07279

CONDITIONS OF APPROVAL AND REMARKS

6. Diversion and use of water under this right is gubject to an
annual ugse fee if rules are subsequently promulgated which
provide for the submittal of the fee.

7. This right when combined with all other rights ghall provide no
more than .02 cfs per acre nor more than 4.0 afa per acre for the

lands above.
8, The Director of the Department retains jurisdiction to require

a bypass flow for.the maintenance of figh, wildlife, riparian
and aquatic habitat.

This license is issued pursuant to the provisions of Section 42-219%, Idaho Cq%%;
Witness the seal and signature of the birector, affixed at Boise, this _/ 2
day of /W‘/?p(fw'/v’ ' 19—% :

Acting for KARL J. DREHEW.rector a
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BEFORE THE DEPARTMENT OF WATER RESCURCES
QF THE
STATE OF IDAHO
IN THE MATTER OF PERMIT NOC. 51-07279

ORDER OF

IN THE NAME OF M.L. INVESTMENT CO. REINSTATEMENT

L v

WHEREAS, the Department issued the above-captioned permit with
the condition that proof of construction of works and application
of water to beneficial use (proof of beneficial use) be submitted
on or before July 1, 1995; and,

WHEREAS, the Department notified the permit holder on April
30, 1995, by certified mail that preoof was due and instructed the
permit holder of the steps to be taken to submit the proof of
beneficial use; and,

WHEREAS, the Department notified the pexrmit holder on July 7,
1995, that the permit had 1lapsed for failure to submit an
acceptable proof of beneficial use or extension of time; and,

WHEREAS, Section 42-218a, Idahco Code, provides that a permit
may be reinstated upon a showing of reasonable cause within sixty
days of the date of the notice of lapsing; and,

WHEREAS, the permit holder has provided a reasonable showing
why the permit should be reinstated by submitting an acceptable
proof of beneficial use on July 6, 1995;

IT IS, THEREFORE, HEREBY ORDERED that Permit No. 51-072792 be
REINSTATED with an advance in priority to August 14, 13983.

/,_JL

DATED this W T day of August, 1395.

2%3@

L. GLEN SAXTON )
Chief, Water Allocation Bureau



Receipt By -
Date Receipte

STATE OF IDAHO RECEIVEL
DEPARTMENT OF WATER RESOURCES
Jup 00 1835

Form No. 217 FOR OFFICE USE ONLY
7/84 Amt. of Fee §: / J7 .
. T

PROOF OF BENEFICIAL USE scatment of Water Rosatfces
The Idaho Department of Water Resources considers this form a statement that the permit hol%g(rl&ﬂas/have completed
all development that will occur under this permit and that water has been applled according to the provisions of the permit
for the beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary,
or be accompanied by a completed field examination report prepared by a certified water right examiner who has been
appointed by the department.

1. Permit No. S/ — 07379 Telephone No. o8 - B34 -223/
2. Name(s) of Permit Holder(s): M L. \J‘K«W 4: .
3. Mailing Address: __ 4#/C ié"_J Fo x g JTL&
4. Source of Water: _ X AaKs gjggg K If GROUNDWATER (well), Date Drilled: mo. /[ yr.
a. Well Drilter: Drilling Permit Number: - - -
b.  OPTIONAL:
Pump Horsepower: & Pressure {psi): Dynamic pumping level (ft):

5 Use(s) (as authorized by the water right permit):

Domestic (No. of households): Stockwater (No. and type of stock): =YY /{eac/
Irrigation (No. of acres): | A0 Other:
6. Total rate of diversion and/or volume for which proof is submitted: g 52 cfs OR acre feet

7 Measuring Device Requirement: (refer to the approval conditions on your permit and respond accordingly)
(This question is not optional. Please check either yes or no. Proofs returned not checked accordingly, will be
considered incompiete)

Measuring Device: Is a measuring device required? Yes or No
Has the measuring device been installed? Yes _x or No

Flow Measurement Port: Is a flow measurement poit required? Yes cr No
Has the measurement port been installed? Yes or No

8. Fee Enclosed: $ 'j{ﬁ:'p e {See Fee Schedule on back of the instructions for filing proof of beneficial use)
9. Person to contact to accompany the Department representative during field examination of the water system.
Name: Fonve L. g—ﬁcﬂwvﬁﬂ/ Telephone Number: 224 - Z5Y-223/
Address: Mo 85 5 Beox 275 6&47\13(//5% =z ZJZ__ZLQ

10. The information given on this form is my true statement of the extent to which the above numbered permit has been
developed and | relinquish any undeveloped portion of the permit to the State of Idaho.

Signature of permit holder: Mw—-——\ ‘Date: ' Mosd- -
ghature of permit holder & e y“.tf'é'\

tnclude your title, f on behalf of company of organization}

]
&ifn -
e .

W 9?:,9

‘Y
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|| State of Idaho
Department of Water Resources
- »
Permit To Appropriate Water
NO. 51-07279
Proposed Priority: August 9, 1983 Maximum Diversion Rate: 2.52 CFS
This is to certify, that M. L. INVESTMENT CO,
HC B5 BOX 275WAY
GRANDVIEW, ID 83624
has applied for a permit to appropriate water from:
JACKS CREEK tributary of SNAKE RIVER
and a permit is APPROVED for development of water as follows:
BENEFICIAL USE PERIOD CF USE RATE OF DIVERSION
IRRIGATION 03/15 to 10/31 2.40 Crs8
STOCKWATER 01,01 to 12/31 0.12 CFs
Totals 2.52 CrFs
LOCATION OF POINT{S) OF DIVERSIUN: MWW  Sec. 21, Township 068, Range 0O5E
CWYHEE County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
068 05 20 NENE 40 NWNE 40 80
21 SENW 40 40
Total number of acres irrigated: 120

PLACE OF USE: STOCKWATER, same as IRRIGATION use

CONDITIONS /REMARKS

1. Proof of construction of works and application of water to
beneficial use shall be submitted on or before July 1, 1995.

2. Subject to all prior water rights.

3. Prior to the diversion of water under this permit a flow
nmeasurement port or other device as specified by the Department
shall be installed to provide for the installation of measuring
equipment and the determination of the rate of diversion by the
Department.

4. Permit holder shall commence the excavation or construction of
diverting works within one year of the date this permit is issued
and shall proceed diligently until the project is complete,

5. Any license issued by IDWR pursuant to the permit or portion
thereof for the use of trust water is subject to a term review
of 20 years after the date of this approval to determine
availability of water for the use and to re-evaluate the

6. Diversion and use of water under this permit is subject to an
annual uge fee if rules are subsequently promulgated which

interest at the end of the term. IEE hg&i[WEﬂ

provide for the submittal of the fee. JUL 3 U 1999

|

S,




r!!========2!:=:==!!!z=555!1I|r=!============L, e———— S ———————————
State of Idaho
I PAGE 2 Department of Water Resources

Permit To Appropriate Water

NO. 51-07279

CONDITIONS,/REMARKS :

7. The Director retains jurisdiction of the permit and/or
subsequent license issued to change, add or remove any
requirement as determined to be appropriate.

8. The rate of diversion of water for irrigation under this permit
and all other water rights on the same land shall not exceed 0.02
cubic feet per second for each acre of land.

9. Dpuring periodsof low flow, the permit holder shall leave enough
flow in the channel to maintain riparian vegetation and wildlife
as determined by the Director.

10. The maximum rate of diversion for irrigation purposes under this
permit shall not exceed 2.4 cfs.
11. stockwater use is for 500 head.

This permit is issued pursuant to the provisions of Section 42-204, Idaho Code.
Witnegscﬁkg seal and signTEH;e of the Director, affixed at Boise, this

27 ot . '*J“-t ,1970
St

f . Keith Higginson, Director
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Fo;m 202 Ident. No. 51-7279
3/78 STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
dmewvep ~ APPLICATION FOR PERMIT - ) )

To appropriate the public waters of the State of idaho

1 Name of applicant M. L. Investment Company ~ Phone 342-8194
Post office address _W o Gw fagm _g‘g?;cgéy
2. Source of water supply Jacks Creek ) which is a tributary of  §pake River
2. Location of point of diversion is ;sﬂ:”ff% of Nw % of Section 21 Townshipﬂas
Range _5F B.M. Owyhee County, additiona! points of diversion if any: N/A

4, Water will be used for the following purposes:

240 .
Amount% 5£§f0r irrigation purposes from Mar., 15 to Qct. 31  ({bothdates inclusive)
(cfs
Amount . /2 for purposes from /A; to s2/3/ {bath dates inclusive)
ERAIE Wl . F-1950"" 7
Amount for purposes from 10 (both dates inclusive)
{cfs or acre-feet per annum} —

Amount for purposes from to {both dates inclusive)

{cfs or acre-feet per annum)

5. Total quantity to be appropriated:

z.52 gz- F-rl-§¢
C

a. 375 e ubic feet per second and/or b. acre-feet per annum,

6. Proposed diverting works:
50
a Description of ditches, flumes, pumps, headgates, etc. 1 - 20 hp pump setting on 36" galvan-

__ized pipe 10' Tang.

b. Height of storage dam  N/A feat, active reservoir capacity acre-feet; total reservoir
;
capacity acre-feet, materials used in storage dam: 9
Period of year when water will be diverted to storage to inclusive.
(Month/Day} (Month/Day)
c. Proposed well diameter is inches; proposed depth of well is feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial
use is 5 years fminimum T year — maximum 5 years).

8. Description of proposed uses:
a |f water is not for irrigation:

(1} Give the place of use of water- 7% of % of Section Township
Range B M.
{2} Amount of power to be generated: horsepower under feet of head.
{3} List number of each kind of livestock to be watered Xom  Aeab OarlE
(4) Name of municipality to be served _% .__, Or number of families to be
supplied with domestic water . e, igﬁf’éf:
{5} If water is to he used for other purposes describe: f_L’v-' i 7}}’5”]

ta

{
] |

LR,



.. Map of proposed project. show clearly ths preposed point of diversion, place of use, section number,

township and range number.
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Scale 2 inches equal 1 mile

BE IT KNOWN that the underésgned herebv makes application for permit to appropriate the public waters
the State of Idaho as herein séﬁ fdth,

f-i*:f;;faalﬁ;e;ﬂ M. A, W@z
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* b. If water is for irrigation, indicate acreage is each subdivision in the tabulation below.

NE' W' SW' SE%
TWP | RANGE | SEC. TOTALS
NE% INWY | SWw% | SEx | NE% | NW% [swW% | SE% [NE% [Nwwk| swia] SE [ NEY |NWU j swia| SEY
65 5E 21 30 | 40~ 40 H o
65 | S5E | 20140 |40 BTH Z75 Ho

W £-24-70 Tétal number of acres 1o be irrigated 3875
Gt K Ea—«éowv yZ ML ~desealoiet & 280

/3 c. Describe any other water rights used for the same purposes as described above.

9. a. Who owns the property at the point of diversion M. L. Investment Company

b. Who owns the land to be irrigated or place of use M. |, Investment Company

¢, If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing

10. Remarks Water in Jacks Creek that applicant has filed on is presently run-

off water _and has not been appropriated.

This water had been filed on 12-4-78 but Idaho Power could not

hook it yp; an extension was granted but expired on February 1, 18983. The

company had failed to renew within required length of time. Our prior permit

number was 51 - 7137.
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Form 202 3 Ident. No.  51-7279
578 | STATE OF IDAHO T
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT
To appropriate the public waters of the State of Idaho

1. Name of applicant _ M. L. Investment Company _ Phone 342-8194
Post office address _ 2729 Airport Way Boise, Idaho 83705
2. Source of water supply Jacks Creek which is a tributaty of  Spake River

3. Location of point of diversion is _ Sy “hof _ NW  YaofSection 23 Township_ g§
Range _ sF B.M. Owyhee County, additional points of diversion if any: N/A

4. Water will be used for the following purposes:

Amount for dirrigation purposes from Mar, 15 to (Oct. 31 (bath dates inclusive}

{cfs or acrefeet per annum}

Amount for purposes from to (both dates inclusive)

{cfs or acre-feet per annum)

Amount for purposes from to {both dates inclusive)

(cfs or acre-feet per anAum)

Amount for purposes from to {both dates inclusive)

{cfs or acre-feet pér annum)

5. Total quantity to be appropriated:

a. 3.75 cubic feet per second and/or b. acre-feet per annum.

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. 1 - 20 hp pump setting on 36" galvan-

ized pipe 10' Tong.

b. Height of storage dam  N/A feet, active reservoir capacity acre-feet; total reservoir
capacity acre-feet, materials used in starage dam:
Period of year when water will be diverted to storage to inclusive.
{Month/Day) {Month/Day)
¢, Proposed well diameter is inches; proposed depth of well is feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial

use is 5 years (minimum 1 year — maximum 5 years).

8. Description of proposed uses:
a. |f water is not for irrigation:

(1) Give the place of use of water: % of Y% of Section Township
Range B.M.
(2) Amount of power to be generated: _ horsepower under feet of head.

(3) List number of each kind of livestock to be watered

s
’.i/

{4) Name of municipality to be served , or number of fqgllles 10 be

i R

supplied with domestic water

(5) If water is to be used for other purposes describe:

b

N }
i T 40 !
‘JL hd




b. If water 1s for irrigation, indicate acreage in each subdivision in the tabulation below:

NE% NWY SW% SE%

TWP | RANGE | SEC TOTALS
NEY |Nww [ swe | sev] new | nwo Jswi | sEn Iven [nw | swi| sen fNEw [Nwi | swi| SEX%

63 5E 21 30 [40 |40 110

65 5E 201 40 37.5 77.5

Total number of acres to be irrigated 187.5

c. Describe any other water rights used for the same purposes as described above.

9. a. Who owns the property at the point of diversion M. L. Investment Company

b. Who owns the land to be irrigated or placeof use M, L. Investment Company

¢. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing

10. Remarks Water in Jacks Creek that applicant has filed on is presently run-

off water and has not been appropriated.

This water had been filed on 12-4-78 but Idaho Power could not

hook it up: an extension was granted but expired on February 1, 1983. The

company had_failed to renew within required length of time. Our prior permit

__number was 51 - 7137.




11. Map of proposed project. show clearly the proposed point of diversion, place of use, section number,

township and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein sgt forth.
it MR M. 4. Snoeslment Op
fu .Ei ‘ “om /
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S §-7-73 r R gy
Received by _;jc,/___ Date E’fﬁ;ﬁ Time (/E'f‘ :,rf,"m o
Preliminary check b\:r _ _é;ﬁ_s‘ Fee § ,ij(:“gj
Receipted by g'bd/ ~ Date 5"_70(;’ Sy? %—%‘C}&Z_

Publication prepared by Jp Date _ 4/5,/84

Published in Owvhee Nugget

Publication dates

Publication approved Date

Protests filed by: __ A AQ-# L

T

Copies of protests forwarded by

Hearing held by Date

Recommended for Approval , denial by )(' _JA_J

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State

of Idaho No. , and said application is hereby

1. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TQ ALL PRIOR WATER RIGHTS.
b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore , 19

c. The rate of diversion, if water 1s to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. Other:

g
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State of Idaﬂm .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

March 13, 1996
M L, INVESTMENT CO
HC 85 BOX 275
GRANDVIEW ID 83624

RE: WATER RIGHT RO. 51-07279
Dear Water Right Holder(s):
Enclosed is a copy of the Water Right License issued on the

above referenced permit. If you have any guestions, please
contact me within 10 days of receipt of this license.

oo

Shelley W{ /Keen
Water RigHts Supervisor

Sincerely,

8K:rl

Enclosure

MAR 2 g 71858



LICENSE%VIEW CHECKLIST .

PERMIT NO. 5/-0 /2 7Y DATE =3_/‘l/?,(a

Change OK

NAME

PRIORITY DATE _i°
SOURCE C{fu*cwi 4D
\

POINT OF DIV

|

PLACE OF USE

DIV RATE

ANNUAL VOLUME

USES

NEW CONDITIONS

NEW REMARKS

COMMENTS :

///A851gnment Needed

Advance? ;;cs Advanced to: [ -/4—-S33F
Order to ‘reinstate needed? ppuE
Incorrect fee for rate recommehded? N

//f‘Changes ox St clarl Llcation o originally
1ntended anctuw (57 7 )
Notice of Intent to VOld necessary'->

/// Amendment needed?
-~ Overlaps?

Amendment needed?
if Overlaps?
/20 Gtier. (& 2.4

_ " Permit/fee limits: o & CFS 500 head 0f strek.

fat Meas Q = _L gl Theo Q = ;. 9 Recommend: (9
DISCHARGE
JYX.02= (.Gl

Combined rates exceed acity
Volume Limit: :;;izi;: cly. Ay D 03]

Calculations:

\

o oA g - Yz,
Flow limit: cfs x X 1.9835 =
Combined volumes exceed capacity/allowable

— Change in Nature of Use or additional uses?
Amendment necessary?

K3l 1rrigation Overlap Replaces Surface Water _050
Supplemental GW 065

Water Quality/Dam Safety/Heat-Cool/Fish

WM Control- DlStrlCt Meas/Lock Devices
7L Other D8 &

Supplemental GW [in Snake River Plain] WB8/WB7
Irr/Dom Combination WBES PPU Reccmmendation
Boisge River/Wood River Source des/Rec Uses W38
Multiple p/d(s} in ¥ %?
Fire Protection WB6

/3 Other Jﬁ,fﬁyh¢; yﬁi,ﬁqﬁwﬂﬂuﬂigﬁ%a ﬂb?
-

RECOMMENDATION

\(7??@

CFS VOLUME SRBA Claim Filed D
Adjustment Memo Needed
) G W3 Y2

M

LICENSE

1ST AMEND LETTER

2ZND AMEND LETTER
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JR SMMPLOT COMPANY  ONE CAPITAL CENTER 929 MAIN STREET  SUITE 1300
PO BOX 27  BQISE. IDAHQ B3707-0027 {208} 336-2110  FAX (208) 389-7515

CORPORATE HEADQUARTERS

RECEIVED
FEB 15 1396

Department of Water Resources

February 14, 1996

Norman C. Young

Administrator, Water Management Division
State of Idaho

Department of Water Resources

1301 North Orchard Street

Boise, Idaho 83706

Re: IDWR Applications for Permit No’s 51-07357 and 51-07358 in the name of Little
Basin Mutual Drainage Co., Inc, and IDWR Permit No. 51-07279 in the name of
M. L. Investment Company.

Dear Mr. Young:

Enclosed 1s an original Withdrawal of Protests and Agreement of Conditions signed by the

Applicant, Little Basin Mutual Dratnage Co., Inc. for 51-07357 and 51-07358 and signed
by the Protestant, M. L. Investment Company, owner of permit No. 51-07279.

Sincerely,
Vo

Vic Conrad
Simplot Land and Development

Enclosure

C: K. Kohring w/copy of enclosure
S. Buxton w/copy of enclosure



. . RECEIVED

BEFORE THE DEPARTMENT OF WATER RESOURCES FEB 1 5 1996
OF THE

STATE OF TDAHO Department of Water Resources

IN THE MATTER OF APPLICATIONS FOR WITHDRAWAL OF PROTESTS
PERMIT NUMBERS 51-07357 AND
51-07358 BOTH IN THE NAME OF
LITTLE BASIN MUTUAL DRAINAGE

CO., INC.

AND

AGREEMENT OF CONDITICONS

R L T )

The undersigned applicant agrees to abide by the following
conditions. Accordingly, the undersigned protestant agrees to

withdraw the protests tc the approval of these applications.

1. The water rights identified in the above caption are subject

to all prior water rights.

2. The holder of water right numbers 51-07357 and 51-07358 agrees
to withdraw its challenge to water right number 51-07279 owned

by M. L. Investment Company.

3. The holder of water right numbers 51-07357 and 51-07358 waives
the right to protest and/or make any claim that M. L.
Investment Company failed to satisfy the requirements set

forth in IDWR permit No., E1-07279.

Little Bagin Mutual Drainage Co., Inc.

PATE: R[S/ FE

Applicant: By:

Kent Kohring, Prégiident

Protestant: M. L. Investement Company
-y .

By : £i-t v~ DATE: ‘F'c,‘onu._n.;l Cp}qua

Romald N. Graves, Secretary



: e ® B

Fruneau, Idzho

Tee. 21, 10865

Mr. Karl J. Dreher, Director AE GCE! VED
State Of Idaho
Dept., Of Water Resources BEC 256 1895

1301 North Orchard Street
Eoise, Idaho B3706 - 2237

Depariment of Water Resouices

RE: Status of M.L. Investment Co. permit Nr. 51=07279

Dear Sir:

I visited L. Glen Saxton, of your department, Dec. 19th., to
inquire as to the status of permit No. 51-07279 as it directly effects
my applications NO, 51-07357 and NC. 51~07358, A review of my letter
to Mr., Saxton, dated Nov. 29 will establish my interest iv the matter.
He informed me that, st his request, Vic Conrad of Simplot Land and
Development, had supplied & letter with information which waes to
substantiate compliance with permit approval requirement NO. 4 and
Sec, 42-204 of the Idaho Code. A copy of this letter was forwarded
to me at my request. Mr. Saxton also informed me that either you or
someone on your upper, echalon, staff would be making the final

decision on the application.
T would like to make the following comments on Mr. Conrsd's letter:

1. He admitted that construction of diversion of works did not start
within one year of permit arproval as required by lesw., In fact,
the blue card, form 204-P dated 6-16-85 and signed by Frank
Bachman, statéd that construction began June 12, 1995, just 19
days before Procf Of Benificial Use was rejuired. In s letter
te Tim Luke, IDWR, dated May 24, 1990, Mr. Rachmon stated that
construction would start as soon as application for permit
HO. 51-7279 was approved. It was approved July 27th. 1990,

Both the 1990 approved permit and apuproval notice specifically

stated that construciion of diversion works begin within one year,

MR 2 g 1
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2. Mr. Conrad attempts to s bstitute other development activities,
such as land e¢learance and soil preparation, for construction
of diversion works, These may be necessary, but not specific
requirements of law such as condition of aporoval NO. 4 of
permit application snd Sec. 42-204 of the Idaho Code. Perheps,
it would have been moee prudent to start with the irrigastion

system!

3. Mr. Conrad argues thzat earlier applicstion lapses were due, in
part, tec Idaho Power Co. denial of reguests for electrical
service. This may have happened, however 1t is hard to believe
that Idaho Power Co, denied J.R.Simplot electrical service for
any great length of time. In any event, IDWR does not require
electrical service to meet reguirements. Water could have
been lifted and pressurized with gasoline, propane, or diesel

operatec motors and pumps,

In conclusion, I believe czreful review of the file on permit
NO. 51-07279 and the results of the 1995 field exam, will clearly show
that M.L.Investment Co. procrastinated from 1979 until June of 1985,
They Himply "dropped the ball", IDWR granted numerocus re-applications
and extensions and the&f st111 did not begin construction of works until
June 12th, of 1995, With the resources of Simplot Land and Degelopment
behind M.L.Investment Co., the requirements could easily have been

met in the required time,

Mr, Conrad's letter did not meet Mr, Saxton's reguests for
verification of excavation or construction of diversion works within
the one year o7 approvil of permit application on three differnt
applications, extension, or renewal, or identify delay tecsuse of
reasons veyound their control. I c&n see no reason for any further
lieniency on the part ¢f the IDFR in this matter and it is my hope

that your decission will reflect the same,

Sincerely yougs,

¢ec. David Tuthill

L. Glen Saxtem
Kent Kohring, Pres.

Little Pasin Mutual Drainage Co. Inc.



State of Idﬁ* ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
December 19, 1995 DIRECTOR

Kent G. Kohring
Star Route B, Box 140
Bruneau. ID 83604

RE: PERMIT NO. 51-07279 - M. L. INVESTMENT COMPANY

Dear Mr. Kohring:

After your visit to this office today, I did locate the
above referenced water right file. Enclosed at your request is a
copy of a letter dated December 7, 1995 from Vic Conrad which was
submitted in response to my prior letter of November 2, 1995.

I also determined that the applications for permit which you
have filed in connection with a Desert Land Entry are identified
as 51-07357 and 51-07358. Department files show that ML
Investment Co. has protested both of the applications.

Sincerely,

N

L. GLEN SAXTON, Chief
Water Allocation Bureau

Encl: 1

c: IDWR - W. Region



JR SIMPLOT COMPANY  ONE CAPITAL CENTER 999 MAIN STREET  SU!ITE 1300
PO BOX27 BOISE IDAHO 83707-0027  {208) 336-2110  FAX (208) 389-7515

.

CORPORATE HEADQUARTERS

December 7, 1995

RECEIVED
L. Glen Saxton DEC 0 7 M9
Chief, Water Allocation Bureau
State of Idaho Depantmant of Water Resources

Department of Water Resources
1301 North Orchard Street
Boise, Idaho 83702-9000

Re: Response at the Request of and as an Accommodation to M. L. Investment Company
for Requested information about IDWR Permit No. 51-07279.

Dear Mr. Saxton:

After reviewing your file for the above referenced permit we believe 1t is clear that the
crucial substantive issue is whether or not M. L. Investment Company undertook and
pursued development of the authorized project in substantial comphance with applicable
Idaho water law.

At this point in our investigation there is no information confirming that construction of the
actual diverting works themselves began within the year following permit approval. We
contend, however, that complance with permit requirements in an irrigation project
involves many activities by the permittee in addition to simply constructing the diverting
works. For a project like this one (in which new land 1s being cultivated), these elements
include land clearing, fertilization, fence construction and other expenditures above and
beyond the cost of constructing the diverting works.

M. L. Investment Company performed many of these required activities associated with
beneficially using water under this project within the year following permit approval. For
this reason, and because the project was completed within the IDWR approved
development period, we think M. L. Investment Company is in compliance with the ldaho
Code and with the provisions of this permit.

The irrigation project completed under this permit was originally applied for under IDWR
Permit No. 51-07137. In the application M. L. requested 2 years to complete development
of the project. The permit was issued 1n January 1979 (copy of permit approval transmittal
cover letter attached). Following permit approval, M. L. Investment was prevented from
proceeding with construction of the project because Idaho Power Company denied M. L.’s
request for electrical service to the proposed pump station (copy of letter dated May 3,
1979 from John A, Rosholt to Ronald N. Graves recommending that power not be hooked
up). Due to this unexpected delay beyond M&‘,}F control in constructing the project, M. L.

3
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requested additional time to complete the project, which was approved until February 1,
1983 (copy attached).

In 1982 M.L. Investment Company dectded to proceed with project development with the
expectation that [daho Power would eventually provide electrical service once the Swan
Falls controversy was resolved. All of the land owned by M. L. Investment Company
located in the SEVANW% of Section 21 T. 65 R.5E was cleared and manure was worked in
to the soil to improve the organic content, fertility, and water holding capabilities of the
soil.

} have not located any correspondence to indicate that ldaho Power ever approved M. L.’s
request for electrical service. The Swan Falls matter was well underway at that time, so it is
reasonable to assume that Idaho Power’s position about delivering service did not change
until Swan Falls settled. The delay in completing the proposed development continued
until the next Proof filing deadline, February 1, 1983.

M. L. Investment Company filed a second request for extension of time on May 18, 1983
(copy attached). This request was denied since 1t was filed beyond the 60 day period
following the proof due date of February 1, 1983. In the letter denying approval of the
second request to M. L. investment Company dated August 25, 1983, the IDWR suggested
filing a new application for permit as ,”The only other option available to you at this time
for potential future development..” (copy of August 25, 1983 letter attached).

in anticipation of the IDWR’s denial of the second request, M. L. filed a second application
for permit on August 9, 1983. The Swan Falls matter was not yet resolved at that time, and
as a consequence the IDWR did not approve the permit until July 27, 1990. This
application for permit was number 51-07279 by the IDWR.

Within a year after receiving the permit, field preparation was resumed and an additional
fence was constructed around the NW4NE! of Section 20 T.6S R. 5E to protect the new
farm from cattle grazing on adjoining rangeland. The full project was eventually
completed In July, 1995 and Proof of Beneficial Use was filed. A licensing exam was
performed in October, 1995 confirming project completion and we are currently awaiting
for the license to be issued for this permit.

Idaho Code Section 42-204 states, “The department of water resources shall 1ssue a
permit for any approved application, make a record of the approval and
provide a copy of the permit to the applicant, who shall be authorized, on
receipt thereof, to proceed with the construction of the necessary works for
the diversion of such water, and to take all steps required to apply the water
to a beneficial use and perfect the proposed appropriation. The department
shall require that actual construction work and application of the water to
full beneficial use shall be complete within a period of five (5) years from the
date of such approval, but may limit the permit to a less period than is
named in the application, and the permit shall set forth the date when

g e
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beneficial application of the water to be diverted by such works shall be
made.”

We believe the Idaho Code recognizes that several elements are required in an irrigation
project before water can be beneficially used. This Section does not require that any
specific aspect of the project, such as the diversion works, needs to be constructed within
one year following permit approval. Perhaps most importantly in analyzing the issue at
hand, the Code refers to construction of diversion works but also the taking of “all steps
required to apply the water to a beneficial use and perfect the proposed appropriation.”

It is our understanding that the IDWR more precisely indicates the type of construction
under condition #4 on 1ts permits to flush-out applications made for speculative purposes.
Although development of the project was delayed several years by the Swan Falls
controversy M. L. continuously pursued development of this project over a 16 year period
until it was ultimately completed within the permitted development period.

We think the IDWR should bear in mind that this permit has a long history as a result of
interference by the Swan Falls controversy with water right project development n this
reach of the Snake River Basin. We believe permit compliance in an irrigation project
involves the construction of several crucial elements before appropriated water can be
beneficially used. Because we performed the construction of many of these elements
within the time period in question, we believe M. L. complied with the Idaho Code and
with the substantive provisions of this permit.

incerely,

D

. \
“—L - -
ic Conrad

Land and Development

Enciosures
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INELSON, RosgroLT, ROBERTSON, WALKER, ToLMAN & TUCEKER
ATTORNEYS AT LAW

THE [DAHCO FIRAT NATIONAL BANK BUILTNNG
P. O. BOX 1808
TWIN FALLS, IDAHO 83301

THOMAS G. NELSON

TELEPHONE

JOHN A. ROSHOLT AREA CODE 208

J. EVAN ROBERISON

THOMAS 3. WALKER, JR. MaY 3’ lg'?g
STEVEN K. TOLMAN

JAMENM C. TUCKER

Mr. Ronald M. Graves M-
Attorney at Law BT
999 Main Street LmsE, -
Suite 1300

P. O. Box 27
Boise, Idahc 83707

Re: M & L Investment Company -~ Request for Idaho
Power Company Hook-Up

Dear Ron:

I have been forwarded your April 19, 1979, letter to
J. P. O'Connor of the Idaho Power Company together with a copy
of Permit No. 51-7137 in the name of M & L Investment Company.

while I think it is inherent in everyone's water
right to cease wasting water and recapture and use the same on
the 1land to which it is originally appurtenant, this
application smacks of a new diversion of waste water not neces-
sarily from the farm involved.

In our opinion the 3.75 c¢/f/s of water would proceed
to Strike Reservoir and be used for hydrogeneration through the
remainder of Idaho Power's system if it were not diverted by M &
L in this situation. My recommendation to the company is that
they not hook-up your proposed facility for this reason.

If there are questions or facts which you think
mitigate differently in this situation, do not hesitate to
contact me.

Sincerely,

c;;%;aal

JOHN A. ROSHOLT
JAR:hg

cc: J. P. O'Connor

ot =3
J.a-
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-
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Form 204 ParmitNa 51-711317
a/80
STATE OF IDAHO
DEPARTMENT OF WATER RESQOURCES
REQUEST FCR EXTENSION OF TIME
For additional time in which to submit
proof of baneficial use on a water right permit
¥ & L Investment Co, of 2729 Afrpoce Way. E use, 1daho 1705
{Name} {Aq iress)
State of _ _ _ Idano , deposes and says:

That he 15 the holder, or the duly authorized agent of the holder*, of Permit to Appropriate the Public

Waters of the State of Idaho Ne. __ 51-7137 .

That under the terms and conditions of said permit, work thareunder was required to be completed on or

before February 1 L1981 |

Thatl have perfarmed the followirg work toward developing saxdperet _
{This iifermation must ba provided on ail pxtens.on requests. o none, su state |

e —— —— e e

Costing S

That! have been unabla to complate the remainder of the work within the required time for the follow-
INg reasons: l1dshe, Power has a moratorium on water being used for irrigatjon out

of the Snake River that flows into Strike Cam.

| ask the Department of Water Resources to extend the time for the completion of obligations under

February 1 L1983

s8!d permt 1o
(1 to 5 vears) M & L INVES co]

o {Signature) *
*IF QTHER THAN HOLDER, Power of Attorney mult be supphed

b TN e T ST 3T SR - ey ST T L ot om TR o -

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
IT 1S HEREBY ORDERED that the sbave application for extension of time be APPROVED and the time

within which to submit the statement of beneficial yse §s extended to February 1. 1983,

o "
Swned ths /4 day of January 19 8

[ R
[ '
398
. /ﬁeu‘/ =7
L. GLEN SAXTON
Chief. Operations Bureau

4

I16 R I rive etved by s e - Date P - Recempt i
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@ & . STATE OF IDAHO JE ety
% A’%@ o  DEPARTMENT OF WATER RESOURCES e
@« .
Ny dp\zi‘;,.‘*“"raEQUEST FOR EXTENSION OF TIME) -~ '}

MJ‘ To provide additional time in which to submit
@\w‘*\ proof of beneficial use on a water right perrmit

-
T drnpa. g A vt

M & 1 INVESTMENT CO. of 2729 Airport Way, 8oise, ID 83705
{(Name} tAddress)
Stateof _______Idaho ___ _ | , deposes and says

That he 1s the holder or the duly authonzed agent of the holder® of Perrut to Appropriate the Pubbic Water of

the State of Idaho No __51_:1}1?_.

That under the terms and condittans of sad permil. work thereunder was requirad to be completed on or before

e FED.3 1383
That he has heretatore performed the lollowing work described under sasd permit We are ready

{Fhes must ba filled gur! If ng work hag heen campisied put nons ) .
_to proceed on 1nstallation of oump and pipeline. g gaing to out in diesel

rowersd pumn and gencrator;  therefore, Nt relyimn oo dghn Power

[ e e e . CosSUING S

That he 15 unabte 10 complete the remainder of the work within the requirad time for the loliowng reasons, 10-wit

1daho Power had a moratorium on power hook up being used for {rrigation. 1

__ .did not receive notice_of_lapse of time extension

Wherefore, he asks thal the Departmern ol Waler Resources extend the ume (or the complenon of obligations

under sad permi 1o . May 16 .19 85

{1 yr mintmum 5 yrs manimum)

NoTe Wogld / < _Onedls m&u{ @

A% OF JuLY 1 198y
THERE 15 & 51500

-

CHABMGE FOR REQUFSTS - e— 743 —
FOR EXTENSION OF —— {Signature)
TIME
! “If OTMER THAN HOLDEK Pywer of Auor, ust be supphed

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
1715 HEREBY DRDCRED 1hat 1he above apphcation for extension of ime be ._OENIED, pursyant tg Section
12-71%a, 1daho Code, because the Request for Extension of Time was received op May

|, 1A', whach ge ware than 50 days after the date the lapse letter was majled,

Lo

Fepenaey T, 19430

;
Lottty C::_; + Uay nf Auqust 1¢ 83

a7 *ﬁW’W

A" KENRETH DUNN, Directar

-
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srate of [daho
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Doise, Idaho

Mailing address:
Statehouse
Boise, Idohe 83720
s (208) 334-4440

August 25, 1983

Tom Bless{nger

M & L Investment Co.

2729 Airport Way
Boise, ID 83705

Dear Tom:

Re: Permit Wo. 51-7137

Enclosed {s a copy of your request for extension of time which has been denied.

This office reviewed your request for an extension of time in connection with
the above-referenced permit and cannot approve the request since the request
was not recefved in 4 timaly fashion (within sixty days after the notice of
lapsing). Idaho Code, Sec. 42-218a, now provides, howaver, for the submittal
of a late proof ot benefic{al use provided the work and beneficial use of water
was accomplished during the suthorized development period {January 19, 1979 to
February 1, 1983 and provided just cause can be shown for not submitting proof
of beneficial use on time, I'm not sure this provision i{s applicable in your
particular development situation.

The only other option available to you at this time for potential future
development is the submittal of a new application. The unknowns relative to

the Swan Falls 1ssue, however, presently prevent the Department from approving
such an application.

If this office can be of further assistance, please feal free to contact us.
Sincerely,

.

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf

Enclosures



Bruneau, Idaho

Nov, 29, 1995

Mr. L. Glen Saxton, Chief

Water Alleccation Fureau RECEIVED
3tate ©f Tdahe Dept. Of ¥ate=r Tescurses Nov 3 a 1995
1301 North Orchard Street, Statehouse Mail

Boise, Tdaho 83720-9000 Department of Water Resauroes

RE: Memo to you from David Tuthill , Western Division, dated Oct. 27,
1993 reguarding Benifici-l Use Txamination for ¥ile No, 51-07279,

and your subseguent lstter to M.L.Investment Co, dated Nov. 2, 1995,

Dear Mr., Saxtion:
1 have no standing to protest M,L.Investment Co, permit No., 51-07279,
however, your action will directly affect me as stated by Mr. Tuthill,

I would be remiss if I did not state my case.

I have no wish to see the ultimate loss of a water richt by M.L.
Investment Co., but 1f they had to re-file, it would give me » window
of opportunity for my own zmpplication to be processed without M. L,

Investment Co, interference.

I believe my application wil stand on its own merits, however,
Mr. Frank Bachman of M,L. Investment Co, has stated that he would
bring in Simplot lawyers at a protest hearing to bleock my permit
application. To counter this would be extremely costly to me.
Esentially, what is important to them, is to prevent my water
aypplication approval,which in turn would cause the BLM to deny the
DLE application upon which the water was to be us.d. Simplot Farnm
Group coveé?giound for their own use., (see enclosure). It Is

adjacent to Simplot Farm #3 Grandview, Idaho.

I have been in communication with Frank Pachman and he stated
that they =re gathering material to substanciate compliance with

Condition Of Puproval No. 4. For this reason, I would like to¢:il

e

E W

emphasize the following polnts for your consideratlon.

MAR 2 § 1998



1. M.L. Investment Co. has had more than sufficient time to perfect
permit No. 51-07279, It actually started with permit No., 31-7137
Jan, 19, 1979 which lapsed. Refiled Aug. 9, 1983 No. 51-7279 which
lapsed. Reinstatement No. 51-7279 to July 1, 1995 which lapsed.
Reinstatement Aug. 3, 1995 with venslty date to Aug. 14, 19835,

In all, 16% ye rs before application to Benifiecial Use, while
ordinary compliance is five years with a maximum extention of five

years, for a totesl of 10 years,

2, Your records show M.L, Investment Co. filed form 204=P dated 6-16-95
and signed by Frank Bachman, stateing construction of diversion
of works begsn June 12, 1995 (see enclosure), They did not, at that

time, claim "reasons beyound my control" for not starting socner,

3. Jim Johnson of your office informed me that an ap roved ap-
plication, in a sense, is a contract with strict laws and provisions
regu-rding time and completion, I had to accept this when I was the
recipient of an earlier decision by your office which was unfavorable
to me. Now, I wouald hope that comnliance with those same strict
reguirements wou.d apply, equally, to M.L. Investment Co, and the

Simplot Farm CGroup.

4. Tdaho Code 42204 p, 37 para. 2 states "The holder of any permit
who shall fail to comply with the provisions of tais section within
the time or times snecified shall be deemed to have abzndoned all
rights under kis permit'.

Idaho Code 42-20% p,38 Decisions Under Prior Law - Necessity of
Compliance. = " Total failure to commence work within time provided
in permit, or to complete one fifth of work in limited time, cannot
be cured by extending time for mesking Proof of benificisl use of

water so attempted to be approprasted.

Mr. David Tuthill has assured me thet the IDWR has always acted
impartizlly and resisted pressure of power, nolitics, and money.
It is my hope that this aigh standard will continue.

s

encl: 3 Sincerely yours,

c¢¢ David Tuthill - Western Region
LY
Kent Kohring Pres,

Little Basin Mutual Drainage (o,
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42-204 IRRIGATION, DRAINAGE, WATER RIGHTS 36

proceeding diligently and in good faith, shall extend the time so that the
amount of time lost by such delays shall be added to the time given in the
original permit for each and every action required.

2. The time for completion of works and application of the water to full
beneficial use under any permit involving the diversion of more than
twenty-five thousand (25,000) acre feet in one (1) irrigation season for a
project of no less than five thousand (5,000) acres, may upen application to
the director of the department of water resources supported by a showing
that additional time is needed on account of the time required for organiz-
ing, financing and constructing works of such large size, be extended by the
director of the department of water resources for an additional period of
seven (7) years, but not to exceed twelve (12) years in all from the date of
permit: Provided, that no such extension shall be granted unless the appli-
cant for such extension shall show that there has been actually expended
toward the construction of said diversion (including expenditures for the
purchase of rights of way and property in connection therewith) at least one
hundred thousand dollars ($100,000).

3. The time for completion of works and application of the water to full
beneficial use under any permit involving the construction of a reservoir of
more than ten thousand (10,000) acre feet capacity or for the appropriation
of water to be impounded in such reservoir of more than ten thousand
(10,000) acre feet capacity, may be extended by the director of the depart-
ment of water resources upon application to the director if the permittee
establishes that the permittee has exercised reasonable diligence and that
good cause exists for the requested extension.

4. In connection with permits held by the United States, or the Idaho
water resource board, whether acquired as the original applicant, by as-
signment or otherwise, the director of the department of water resources
may extend the time for completion of the works and application of the
water to full beneficial use for such additional period or periods of time as
he may deem necessary upon application supported by a showing that such
additional time is required by reason of the status of plans, authorization,
construction fund appropriations, construction, or any arrangements which
are found to be requisite to completion of the construction of such works.

5. In all other situations not governed by these provisions the depart-
ment may grant one (1} extension of time, not exceeding five (5) years
beyond the date originally set for completion of works and application of
the water to full beneficial use, upon request for extension received on or
before the date set for completion, provided good cause appears therefor,

Any apphicant feeling himself aggrieved by the decision of the depart-
ment of water resources regarding his apphcation may request a hearing
before the director in accordance with section 42-1701A(3}, Idaho Code, for
the purpose of contesting the decision and may seek judicial review pursu-
ant to section 42-1701A(4), Idaho Code, of any final decision of the director
following the hearing.

Every holder of a permit which shall be 1ssued under the terms and
conditions of an application filed hereafter appropriating twenty-five (25)
cubic feet or less per second must, within one (1) year from the date upon
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37 PERMITS, CERTIFICATES, AND LICENSES 42-204

which sa;d permit issues from the office of the department of water re-
sources, commence the excavation or construction of the works by which he
intends to divert the water, and must prosecute the work diligently and
uninterruptedly to completion, unless temporarily interrupted through no
fault of the holder of such permit by circumstances, over which he has no
control

The holder of any permit who shall fail to comply with the provisions of
this section within the time or times specified shall be deemed to have
abandoned all rights under his permit. [1903. p. 223, § 2; am. 1905, p. 357,
§ Z;reen R.C.,§ 3254;am. 1911.ch.64.§ 1, p. 184; am. 1915, ch. 133. § 1,
P. 289: reen C L. § 3254; C.8., 8 B570; am 1923, ch. 135, § 1, p. 196;
TCA., & 21-204, am. 1935, ¢ch 145, % 3, p 353; am. 1941, ch. 161, § 1, p
320, am. 1949, ch. 127, § 1, p. 222; am. 1963, ch, 214, § 1, p. 618; am. 1967,
ch 374,% 3, p. 1079, am. 1980, ch. 238, § 3, p. H26; am 1982, ch. 62, § 1, p.

122; am. 1986, ch. 313, ¥ 3. p. 763:

Compiler’s notes. The words enclosed 1n
parentheses 50 appeared in the law as en-
acted

Section 4 of S L. 1980, ch 248 15 commied
as § 42-211

Sections 2 and 4 of SL 1986, ch 313 are
compiied as $§ 42-201 and 42-221, respec-
tively

Section 2 of SL 1963, ¢ch 214 declared an
emergency Approved March 25, 19583

Section 2 of SL. 1982, ch 62 declared an
emergency Approved March 15, 1982

Cross ref. Cancellation of permats,
v§ 42-208, 42-301 et seq

Sec. to sec. ref. This section 15 referred to
%% 42-218, 42-233a

Cited in: Shokal v. Dunn, 109 Idaho 330,
707 P2d 441 (19851

ANALYSIS

Amendment, effect of
Applicable to Umted States
Constitutionality.
Conveyance of water nght
Effect of permut.

Trespass

Vested rights

Amendment, Effect of.

The 1935 amendment to this section did
not operate to amend §§ 42-216 (now re-
pealed), 42-224, 42-306 (now repealed) and
42-308 (now repealed) Twin Falls Canal Co
v, Huff, 58 Idaho 587, 76 P 2d 923 (1938

Applicable to United States.

Restrictive five.year requurement for com-
pletion of irrigation appropriations was bind-
ing on Umited States, public waters not being
governed, 1 this respect, by same principle
applicable to public lands. Pioneer Irrigation
st v. American Ditch Ass'n, 50 Idaho 732,
1 P2d 196 (1931

am 1989, ¢ch 96, § 1. p. 223 ]

Constitutionality.

One to whom water permit was granted by
the commissioner of reclamation could not
urge unconstirutionality of amendment to
siatutes governing contests of permats 1n the
absence of a showing of iyury by reason
thereof Twin Falls Canal Co. v. Huff, 38
Idahe 587, T6 P 2d 923 (1938)

Even 1if some provisions of an amendment
of this section were unconstitutionai, the dis-
trict court should not have dismissed the ac-
tion, but should have proceeded under the
prior valid statute and such portion of the
amendment as could be held valid, and such a
proceeding would not be an action for a de-
claratory judgment, and the court could not
pass upon the question of uncenstitutionality
until presented 1n a cause demanding rulings
thereon Twin Falls Canal Co v Huff, 38
Idahe 587 76 P 2d 923 (1938

The application of this act as amendad 1n
1963 to a petitwn for a permut opposed by
parties because of 1ts alleged adverse effect
on rights of such parttes existing prior to the
1963 amendment was not unconstiiutional as
retrospective, Keller v. Magic Water Co, 92
Idaho 278, 441 P 2d 725 (1968)

The provisions of this section granting to
persons or corporatlons owming irrigation
systems covering more than 25,000 acres ad-
ditional time 1n which to apply diverted
water to heneficial use are not unconstitu-
tional class legislation Keller v Mapmic
Water Co., 92 Idaho 275, 441 P 2d 725 (1968}

Conveyance of Water Right.

Water right 18 real estate and must be con-
veyed as real estate, and where one had a
valid water permit 1ssued to him by state en-
gineer (department of water resources) he
could not convey water right secured thereby
by simply handing permit to would-be pur-



42-205

chaser Gard v Thompson, 21 ldaho 485, 123
P. 497 {1912

Effect of Permit.

Permt 1s not an appropriation of the public
waters of state, but 1s the consent of state
Ziven in manner provided by law to construct
and acquire real property, and 1t gives appli-
sant an 1nchoate rght, which will ripen mnto
a legal and complete appropriation only upon
completion of works and appheation of water
to a benefieial use Speer v. Stephenson, 16
Idaho 707. 102 P 365 (1909), Marshall v Ni-
agara Springs Grehard Co., 22 [daho 144, 12
P 208 11312}, Basinger v Taylor, 30 Idaho
289, 164 P. 522 (1917

Mere fact that state engineer {department
of water resources} grants pernit o n¢ way
confers any right to enter upon private land
for the purpose of making appropriation
Marshatl v Niagara Springs Orchard Co 22
Idaho 144. 125 P 208 (1912)

Granting of permit secures no rights to
holder, but compliance with conditions of per-
mit mmitiates right to use water, which right
becomes vested and dates back to the issu-

IRRIGATION, DRAINAGE, WATER RIGHTS 38

ance of permit Washington State Sugar Co.
v Goodneh. 27 Idaho 26, 147 P. 1073 (1915).

Trespass.

In order to imtlate rght to appropriate
water under this section at a point upen land
belonging to state, if it is necessary for apphi-
cant to enter upon land owned by state for
purpoese of making necessary examunation,
gurveys, maps and plans requured 1n order to
make a proper appheation to state engineer
\department of water resources! for a permut,
by so entering, ~uch party would be a tres-
passer upon saw. land, under R. C., § 15678
Tobey v Bridgewond 22 Idaho 366 127 P
178 (1912), overruled on other grounds,
Idaho-lowa Lateral and Reservorwr Ca v
Fisher, 27 Idaho 695, 151 p 998 (1915)

Vested Rights.

State engneer (department of water re-
sources), by granting subsequent water per-
mit, cannot 1nierfere in any manner with
vested rmights of pnor appropriators
Lockwood v Freeman, 15 Idaho 395, 98 P
295 11908), Nielson v Parker. 19 Idaho 727,
115 P 488 (1911, Gard v Thompson, 21
Idzho 485, 123 P 497 (1912)

Decisions UNDEE PRIOR Law

ANALYSIS

Actwn at law
Necessity of comphance
Trespass

Action at Law.

Halders of subsequent permits. upon 2
proper showing, are entitled to judgment m
action at law canceling prior permits 15aued
without statutory compliance, when state en-
gineer tdepartiaent of reclamation’ refuses to
cancel such permiis Clark v Hansen, 35
Idaho 449, 206 P 808 (1922

Necessity of Compliance.

Teta] fadure to commence work within
time prov1ded in permit, or io complete one
fifth of work 1n himited ime, cannot be cured
by extending tumne for making proof of benefi-
cial use of waler 8o attempted to be appropri-
ated Washington State Sugar Co v Good-
rich, 27 Idaho 26, 147 P 1073 1915}

Trespass.

Where necessary data can be furnished
from observation or survey made beyond the
premses where the diversion 1s to take place.
there 1= ¢ trespass, slnce frespass must be
physical nol merely mental Idaho Power Co
v Buhl 62 Idabo 351, 111 P 2d 1088 (1941

42-205. Issuance of permit — Restrictions — Preference. — (1) No
permit shall be issued by the department of water resources of the state of
1daho, for the appropriation of water for power purposes, nor shall any such
permut be assigned, transferred, mortgaged, sold or conveyed to any person,
firm or corporation except in accordance with the prowvisions of this act.

(2) Water cannot be appropriated for hydropower development uses
within or using existing man-made irrigation facilities without the permis-

sion of the owner thereof.

13) When competing applications for a permit have been filed prior to the

effective date [April 1, 1981] of

this act for the additional use for

hydropower purposes that would utilize facilities that are owned or con-
trolled by the holder of an existing water permit, license, decree, or estab-
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From: DWROG6 : : ”vconrad@c&padmin. gimplot.com™ 29%\7—1995 05:58

To: "Saxton, Glen L. - IDWR" <G@SAXTON@idwr.state.id.us>
CC:
Subj: IDWR Permit No. 51-07279.

In reference to your letter dated November 2, 1995, I want to confirm your
agreement by telephone conversation this morning tc extend M. L. Investment
Company’s responge deadline until December 8, 1995. As I menticned during
our conversation we recently completed gathering the information you
requested in your November 2, 1995, letter. We are requesting the extension
to allow enough time for M. L. Investment Company to review the IDWR’s
permit file located at your office.

We appreciate the extension and if you need any additicnal corresgpondence
confirming ocur telephone conversation please call me. My phone number is
389-7359.

Vic Conrad
At the regquest of and as an accommodation to M. L. Investment Company

* o
~at 10 .
- }”}""U
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MEMORANDUM
To: File 51-07279 /1/¢4+/
From: L. Glen Saxton
RE: OFFICE VISIT BY KENT KOHRING

Date: November 20, 1995

On this date, Kent Kohring visited this office in connection
with Permit No. 51-07279 in the name of M. L. Investments. He
inquired about any follow-up to Dave Tuthill's October 27, 1995
memo to me. I advised him that I had written a letter dated
November 2, 1995 and at hig request provided a copy to him.



State of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

November 2, 1995 PHILIP E. BATT
GOVERNOR

KARL I DREHER
M.L. Investment Co. DIRECTOR

c/o Frank Bachman
HC 85, Box 275
Grandview, ID 83624

RE: PERMIT NO. 51-07279 IN THE NAME OF M.L. INVESTMENT CO.
Dear Mr. Bachman:

As you likely are aware, on October 16, 1995, the department of
Water Resources conducted a license examination in connecticn with
the above referenced permit.

Department records show that on July 27, 1990, the department
issued the permit with certain conditions including the following:

4. Permit holder shall commence the excavation or construction
of diverting works within one year of the date this permit is
issued and shall proceed diligently until the project is
complete.

This condition is based on the provisions of Section 42-204, Idaho
Code, which also provides that the start of construction within one
year may be temporarily interrupted through no fault of the permit
holder by circumstances over which he has no cantrol.

The purpose of this letter is to inquire if you started
construction as required by condition of permit approval no. 4, and
if so, to provide appropriate supporting evidence to the department.
If such construction did not timely occur, you need to provide
information to the department to show that you were temporarily
interrupted by circumstances over which you had no control.

As reference for you, Section 42-311, Idaho Code, provides for
the cancellation of permits where the permit holder has not complied
with the conditions in the permit.

Please provide the requested information within thirty (30) days
of the date of this letter.

Sincerely,

S AAS

L. GLEN SAXTON, Chief e
Water Allocation Burea AR & g gy

c: W. Region

~ Celebrating Our Centennial Year of Service to Idaho 1805-1905 ~
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MEMORANDUM
RECT
TO: Glen Saxton OCT 37 43
FROM: Dave Tuthill}}ﬂ(/ Depus... .
DATE: October 27, 1995
RE: Beneficial Use Examination for File No. 51-07279

Attached I am forwarding to you a beneficial use field examination
conducted by Cindy Hodges of this office. There are three reasons
to accompany the examination with this memorandum.

First, Western Region is presently processing two protested water
right applications which propose to utilize wastewater tributary to
Jacks Creek, which thus could impact water supplies available under
this permit. The applicant (Mr. Kohring) brought to ocur attention
the next two items.

Second, there is some dquestion as to whether the permit holder
applied the water to beneficial use prior to the date when proof of
beneficial use was filed (July 7, 1995). Mr. Kohring’s concerns
precipitated the quick beneficial use field examination, and
resulted in a finding that the July irrigation had been a pre-
planting irrigation. Due to the importance of timing in this
matter we inquired with the NRCS about whether such pre-irrigation
is beneficial, and received the attached letter dated October 13,
1995. While there might be some question as to the beneficial
nature of pre-irrigation, it appears to me that the NRCS letter
adequately supports a finding that the irrigation was beneficial in
this situation.

The third item, and to me the most problematic, regards compliance
with Condition of Approval No. 4 on the permit which requires that
work be commenced within one year after issuance of the permit. We
do not see evidence that this occurred, but it appears appropriate
that the permit holder be given a chance to respond to this issue.
Because the permanent file is located at the State Office, I am
reguesting that you or your staff make this inquiry and pursue the
matter from this point.

Due to the interest shown in this regard by Mr. Kohring, I will
advise him of the present status of this processing by sending to
him a copy of this memorandum.

cc: Kent Kohring



MEMORANDUM
October 19, 1995
TO: File No. 51-07279
FROM: Cindy Hodges
RE: BENEFICIAL USE EXAMINATION

A beneficial use examination was conducted October 16, 1995, in
response to a request from Kent Kohring. The purpose of the field
examination was to verify the validity of the above permit with
respect to finding adequate standing by the permit holder to file
protest against applications for permit made by Mr. Kohring. My
field report is attached.

Mr. Kohring is concerned that applications of water from Jacks
Creek under this permit between June and October of 1995 cannot be
considered as beneficial use because no crop was planted. I first
asked John Glime, Canyon County NRCS, about the necessity of pre-
planting applications of water during development of native
(sagebrush rangeland) lands to pasture. John referred the question
to Bob Bartholomew, District Conservationist out of Marsing, who
kindly sent the attached letter. Mr. Bartholomew’s conclusion was
that pre-irrigation "on newly broken out rangeland is beneficial to
the establishment of the new seeding and should be done when
possible.®

Beneficial use of water under this permit, in the form of
pre-irrigation for pasture development, began in mid-June, 1995.
Proof of beneficial use was submitted July 7, 1995,



Uﬁited States Natural P.O. Box 486
.Department of Resources Marsing, ID RECEIVED
* Agriculture Conservation 83639
Service 0CT 161995
WATER RESQURCES
WESTERN REGION

October 13, 1995

Subject: Range Conversion Pasture Seeding

Dave Tuthill V¢

Idaho Dept. of Water Resources
2735 Airport Way

Boise, ID 83705

I was requested by John Gleim, NRCS District Conservationist in
Caldwell, to respond whether or not it was useful to apply
irrigation prior to a Fall pasture seeding. John asked that T
respond due to my 20 year background in Range Management for
NRCS.

As I understand the situation, the question revolves around
rangeland which is broken out from native vegetation in the
Spring with the intention of planting pasture grass in the Fall.

Two general conditions usually occur when land in native
vegetation is broken out for use as irrigated pasture. The first
is the large amount of plant materials which are incorporated
into the top several inches of the soil surface and the second,
the dry, powdery condition of those top inches of sgoil. These
conditions make it difficult to plant the new grass seeds at the
proper depth (1/4 - 3/4 inch deep) and to get good soil to seed
contact.

In our warm, dry summer conditions, the vegetative matter
incorporated into the soil surface does not adequately *compost”,
and release their nutrients through biological action into the
mineral soil. The application of irrigation water after breakout
provides two primary benefits. It supplies the needed moisture
for soil bacteria to break down the incorporated vegetation and
release its nutrients and helps to settle the soil into a
condition that allows the seeding equipment to place the new
seeds at the proper depth for best survival.

Pastures are also sometimes "pre-irrigated” to allow the
germination of undesirable plants so that they cap.be removed and
reduce competition for the new grass seeding. £ >’E.*;§

-7
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In my opinion, the practice of applying irrigation on newly
broken out rangeland is beneficial to the establishment of the
new seeding and should be done when possible. It greatly
increases the chances for survival and often results in a much

healthier stand.

Sincerely, |,

<=z /,‘
Bob Bartholomew

District Conservationist

Marsing Field Office

cc. John Gleim, Caldwell



Form 218 . .

6/92 é 1y R
STATE OF IDAHO ECEIvEp

DEPARTMENT OF WATER RESOURCES 0Ct 3 ° 1995
BENEFICIAL USE FIELD REPORT ’
Depertment of Wator Resourog

A. GENERAL INFORMATION Permit No. 5]-177279
1.0owner: _M.L. [hvestments Phone No. %34 273]
Curent Acdress: _HC, 35 oy 215 GeantyieW (D
2. Accompanied by: (<. JoNES EXAM DATE : j0-lto- G S
Address:  akove. / 5{@[@{" |J\]~.,§J&b%l Phone No.
Relationship to Permit Holder: _ TUBLIC. LAADS A—vMM\éTEm@P-——
3. Source JACKC (f.. tributary ¢ M\JLP—-

B. OVERLAP REVIEW
Fuf/:) AWG e fit b

1. Other water rights with the same place of use: I\IO f\l E WM £ 8

2 Other water rights with the same point of diversion: AN AN

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

Ident | Gov't
No. Lot v | va | % | Sec. | Twp. | Rge County | Method of Determination/Remarks
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3. Delivery System Diagram: Indicate all major components and distances between components. Indicate weir
size/ditch size/pipe i.d. as applicable.
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D. FLOW MEASUREMENTS
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Measurement Equipment Type Make Model No. Serial No. | Size Calib. Date
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E. NARRATIVE/REMARKS/COMMENTS
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F. FLOW CALCULATIONS

Additional Computation Sheets Attached
Measured Method: He 24 1
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1. Volume Calculations for Irrigation:

Vs = (Acres Irrigated) x (Irrigation Requirement) = qu_ U = 3‘“\?/ A=

Vo= [Diversion Rate (cfs)] x (Days in Irrigation Season) x 1.9835 = | .G, x 214w ! 4R35, - Ll 9
V = Smaller of V, and Vs = 287

2. Volume Calculations for Other Uses:

H. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of Use Rate of Diversion Annual Volume
. From To Q (cfs) V (afa)
{2NG AT N 4/ 16/34 [ .9 5942~
(4d ¢ eacan)
Totals:
2. Recommended Amendments
___Change P.D. as reflected above ___ Add P.D. as reflected above None
___Change P.U. as reflected above ___ Add P.U. as reflected above 3_ Other—}-n,,‘Mr}j Limftmh&w
i. AUTHENTICATION
Field Examiner's Name ( fé n : ! {-Lc:dg es Date
Reviewer Date SEAL
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RECEIVED
AUG 2 8 1995

WATER RESOURCES

August 25, 1995 WLCSTERN REGION ‘

Director, Department of Water Resources
Western Region

2735 Airport Way

Boise, Idaho 83705

RE: Protest by M L Investment Co., under
Permit No. 51-07279 (letter dated 8/18/53)
of our Applications for Water under

51-07355 and 51-07356
Gentlemen:

We challenge the right to protest under Permit
No. 51-07279 for the following reasons:

1. Your records show the following:

M L Investment Co. failed to file proof of
beneficial use by July 1, 1995, as required by law. This
after a full allotted time and Advance Lapse Notice dated
July 7, 1995. It should also be noted they have received
approved Applications dating back to January 19, 1979 (No.
51-7137) (lapsed) Auqust 9, 1983 (No. 51-7279) {lapsed)
Reinstatement (No. 51-7279) to July 1, 1995.

2. M L Investment Co. submitted a late proof (July 6,
1995) of beneficial use and was reinstated (Order of
Reinstatement) August 3, 2995 with an advance in priority
date to August 14, 1983, It is our position that even
though they complied by filing to Beneficial Use on July 6,
1995, they in fact failed to fulfill all requirements. An
immediate field exam of the property will show no crop
grown. Shelly Keene of IDWR State Office, and STEVE LESTER
IDWR Western Region told us this would be required.

3. An approved Application in a sense is a contract
with strict laws and provisions regarding time and
completion. Though M L Investment Co. made a heroic effort
from June 12, 1995 with Commencement of Work (June 6, 1993),
to July 6, 1995 (proof of Beneficial Use), they failed.
Perhaps if they had adhered to the Permit Approval Notice
(July 27, 1990) paragraph Three, which states in part,

HiaEad
e



Director of Water Resources
August 25, 1995
bPage 2

"Please note the requirement that as a permit holder you
must commence the excavation or construction of diverting
works within one year of the date the permit was issued, and
you must proceed diligently until the project is completed,”
they could easily have fuirfilled their reguirements. They
did not start until nineteen days before the maximum due
date of July 1, 1995.

We, Tri-vial, Inc., Permit Application No. 51-07355 and
51~07356 request the following:

1. An immediate field examination of M L Investments
Co., Permit No. 51-07279 to verify our contention that they
did not truly and in fact complete the proof of beneficial
use by July &6, 1995.

2. A review of M L Investment Co. file permit No. 51-
07279 to verify our findings.

J. Upon verification of the two above contentions,
that you send notice to M L Investment Co., Permit No. 51-
07279 that their permit is in default and lapsed as of July
6, 1995, as does their priority date of August 14, 1983.

4. That no further leniency be given to M L Investment
Co, in that they have not perfected allowed permits since
January 19, 1879, With their affiliations, they easily
could have done so.

5. ML Investment Co. immediately suspend all further
activity and diversion of water under Permit No. 51-07279.

6. That any further application by M L Investment Co.
for a water right on this property be a new application, and
not a reinstatement, with a priority date of the time of
reapplication. That a notice of this be placed in their
file to flag any further activity.



-Director of Water Resources

" August 25, 1995
Page 3

7. That M L Investment Co. protest of our water
application 51~07355 and 51-07356 (July 18, 1995) under
their Permit No. 51-07279 be denied because their permit
should be forfeited as of July 6, 1995, while our
applications were not submitted until July 18, 1995,

Very truly yours,

TRI-VIAL, INC.

BY: ﬁ/t«y?‘fﬁ% LEat.
Kent Kohring,
Vice President for Tri-vial, Inc.
HC 85, Box 139
Bruneau, Idaho 83604

KK/s

cc:
State Director of Water Resources

Jim Johnson, Water Rights Division

Susan Buxton, Attorney at Law
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ANALYSIS SHEET
FOR
PROOF OF BENEFICIAL USE
PermitNo. 5 [~ 72777 Reviewed by Date  &-/-95
GENERAL CONSIDERATIONS
ges Name same as permit? rr. St
‘ 92 ;S Address same as permit?
fall) Proof timely received? Correct Uses?__, 4.
If not, complete calculation below. /
SOURCE OF WATER
L—" Surface water source

Ground water source
/ Drilling permit required?
Copy in the file?  Drilling Permit No.

Amount paid for permit Correct?
Well log in the file?

LICENSE EXAMINATION FEE MEASURING DEVICE

yes Required? UL s Required?
/50" Amount Submitted YOS Installed?

e S Correct? o Waiver requested?

PRIORITY CALCULATION

Date proof received TG -95

Date proof due q-1-95 .

No. of days late ) = 21 //L//Xj
Priority Date $-9°852 +

New Priority Date 3-/4-83

DEFICI

Vnshketr + cdvoma to  Quesy 1918

TRl Ot e A

pagy

New Address ProofMade /- & 75




State of Idzg) .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 8§3720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

August 3, 1995
M L INVESTMENT CO
HC 85 BOX 275
GRANDVIEW ID 83624
PROOF ACENOWLEDGEMENT LETTER
RE: PERMIT NO. 51-07279

Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit.

Enclosed is an order reinstating your permit since proof of
beneficial use was received after the proof due date. Please note
that the priority date has been advanced to August 14, 1983.

The next step in the process of developing a water right is
for the department to conduct a field examination to determine and
confirm the use being made of the water.

If you have questions concerning the field examination, please
feel free to contact the WESTERN Regional Office in Boise
at(208)334-2190.

Sincerely,

iy =0 %a,cbwm j‘\-

LIE L. YARBROUGH
Senior Secretary

Enclosure
C IDWR - Region H‘_‘ S0 .’g

1/ 4 "
BUG 0 g 10ns

~ Celebrating Our Centennial Year of Service to Idaho 1895-1005 ~



Sumpﬂ@[ﬁ SIMPLOT LIVESTOCK GOMPANY  HC-85 BO« 275 GRAND VIEW, IDAHC 83624 |208) A34-2231

AGRICULTURE GROUP

"CEIVED

JUL 14 1995 "

I
Departmant of Walet rwouurcer h;w"
July 13, 1995 >

State of Idaho

Department of Water Resources
PO Box 83720

Boise, ID 83720

Attn: Julie L. Yarbrough
Re: Permit NOQ, 51i~-07279
Dear Julie:

You recently received from me a completed proof of
beneficial use form for water right 51-07279.

The permit requested a measurement port be installed to
allow flow calculations by your department. I can install the
port anytime if so desired, however I would prefer to have
this requirement waived.

The Western Region has an ultra-sound device which

measures flow on the outside of the pipe. I respectfully
request this device be used to determine our volume of water
diverted.

I anticipate a field exam by your Department soon and
will not install a measurement port unless requested.

Should you have any dquestions regarding the beneficial
use application please contact me at 208-834-2231.

Sincerely yours,

;3/16%

Frank 1.. Bachman
M.L. Investment Co.

h"—‘f""; T

AU ¢ 91995



July 7, 1995
M. L. INVESTMENT CO.
HC 85 BOX 275WAY
GRANDVIEW ID 83624

LAPSE NOTICE
RE: PERMIT NO. 51-07279

Dear Permit Holder:

You are hereby notified that under the provisions of Section
42-218A, Idaho Code, the above referenced permit has lapsed and
is of no further force nor effect. The department provided the
proper forms to you in our proof due notice dated April 30, 1995.
Neo further ceonstruction or additional development is authorized
under this permit unless it is reinstated.

The permit can only be reinstated if you submit an acceptable
proof of beneficial use or an acceptable request for extension
of time to the department within gixty (60) days of the mailing
of this lapse notice. An acceptable procf of beneficial use
submittal must include the examination fee or a completed field
examination report. A request for extension of time must be
accompanied by a fifty dollar {$50.00) fee.

Enclosed again for your use are a proof of beneficial use form
and a request for extension of time form. Please note that only
ocne extension of time can be granted unless the project has not
been completed because of lack of a necegsary approval by a
government agency or by litigation which may bring title to the
water in gquestion.

L. GLEN SAXTON B
Chief, Water Allocation Bureau

1:997995
Enclosures
Enclosures
CERTIFICATICN OF MAIL_I’NG -
RN
| hereby certify that on um(en{ —r

_acopylan ori inal of this doc
dep as:i:d mg the United States ma;l,
age prepaid address ed to the

t
PGS vidual(s) named above.
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Form 204-p STATE OF IDAHO '
ere2 . DEPARTMENT OF WATER RESOURCES .
COMMENCEMENT OF WORKS

Permit No. M ! % 2
Name(s) of Permit Holder(s): A é

Post Ofﬂce Address.

EW' 223
B hereby cemfy that construction of 8 rﬁl.cm‘ &gg Qbove referenced

permit began on SunE (2, 4975 @ Yundemtand that § must

(date)
continue to develop the water systemMGcﬂmce to maintain a valid
permit.

0O |1 hereby certify that construction of diverting works on the above referenced
project has not yet begun due to the following reason beyond my controt*.

V)

*Note A ltnancing ditficuity 1s _L:&_"'ﬁ.‘__

nof an accepiable reason Date Signature of Permit Holder
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IDAHO DEPARTMENT OF WATER RESOURCES
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April 30, 1995
M. L. INVESTMENT CO,.
HC 85 BOX 275WAY
GRANDVIEW ID 83624

PROOF DUE NOTICE
RE: PERMIT NO. 51-07279

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before July 1, 1995.

{See last page of your approved permit or your last approved
extension request.) Enclosed ig a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
thigs department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,
JULIE L. YARBROUGH L ‘ F}
Senior Secretary

[} s
Enclosures A G(EB.JvS




5/- 727 9%

September 10, 1992
MEMO TO FILE:
From: Carclyn Andreqqg

During the spring and summer of 1992, drought conditions caused
record low flows in the Snake River. Twice, the flow of the Snake
River fell below 4,750 cfs, the minimum stream flow at the Weiser
gauge. Notices were mailed to the water user listed under this
right because the priority is later than July 1, 1976, in order to
protect the Snake River minimum stream flow. The following is a
chronological history of the mailings.

May 19, 1992: Letter sent to water right holder informing holder
of possible temporary cessation of diversion rights and notice of
public meetings.

June 8, 1992: Letter sent informing water right holder directing
immediate cessation of diversion of water until further notice.

June 12, 1992: Letter sent to water right holder authorizing
resumption of diversion of water.

June 26, 1992: Letter sent to water right holder directing
immediate cessation of diversion of water until further notice.

June 29, 1992: Letter sent to water right holder authorizing
resumption of diversion of water.

Ll |
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May 19, 1992
M. L. INVESTMENT CO.
HC 85 BOX 275WAY
GRANDVIEW ID 83624

RE: Water Right No. 51-07279

Dear Water Right Holder(s):

Department water right records show that you divert water
from the Snake River or its tributaries under a water right that
has a priority date later than December 29, 1976. This is the
priority of the established minimum stream flow of the Snake
River at the Weiser Gage (Weiser) in the amount of 4,750 cubic
feet per second.

Because of the continuing drought conditions in the Snake
River Basin, department hydrologists project that during 1992,
there could be periods when the required minimum flow will not be
satisfied due to low flows of the Snake River. The department
urges you to not divert at a higher rate than authorized by your
water right and to not use your right in any manner different
than authorized. 1In addition, when the minimum flow will not be
satisfied or is not being satisfied, you are required to cease
diverting water under your water right, because your right is of
later priority than the minimum stream flow at Weiser.

I1f the department determines the minimum flow will not be
satisfied, the department will advise you and will provide as
much lead time as possible in requiring that you temporarily
cease your diversion of water. The greatest likelihood for this
to occur ig during a period from mid-June to late June.

While the department expects good cooperation from junior
water right holders, water users should be aware that Section
42-352, Idaho Code, provides for penalties of up to $100 per day
for unauthorized diversions of water.

The department has contacted both the Idaho Power Company
and the U.S. Bureau of Reclamation with respect to the timing of
storage releases from upstream reservoirs for flow enhancement
purposes. This type of coordination could hinimize the impact on

L R
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existing water users and reduce the need to curtail diversions.

The department has scheduled public information meetings
relative to this potential regqulation as follows:

Mountain Home - June 4, 1992 - 10:00 a.m. - gymnasium at
North Elementary School, 290 E. 12th N.

Caldwell - June 4, 1992 - 7:00 p.m. - Ballroom in the

Student Union Building, Albertson College of Idaho,
2112 Cleveland

If you have questions concerning this letter or wish to
provide the name of a different contact person or address to
receive department correspondence, please contact the department.

Sincerely,

L. GLEN SAXTON
Chief, Water Allocation Bureau

LGS:klg



STATE OF I DAHDO

DEPARTMENT OF WATER RESOQURCES
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Statehouse

Boise, Idaho 83720
(208) 327-7900
July 27, 1990

M. L, INVESTMENT CO.
HC &5 BOX 275WAY
GRANDVIEW, ID 83624

PERMIT APPROVAL NOTICE

RE: PERMIT NO. P51-07279
Dear Permit Holder:

Enclosed is a copy of your approved application for permit. We
direct your attention to the conditions of approval on the final

page.

Be sure to note the special condition requiring you to install a
measuring device, or a flow measurement port to provide for the
installation of measuring eguipment by the Department. Enclosed
please find a list of measuring device options, and
specifications for the installation of the flow measurement port.

Please note the requirement that as a permit holder you must
commence the excavation or construction of diverting works within
one year of the date the permit was issued, and you must proceed
diligently until the project is completed. The enclosed blue
card must be completed and returned to this office as soon as you
commence construction, no later than one year from the date the
permit was approved.

We have enclosed a form entitled "Instructions for Proof of

E?%zs.w;*me’ﬁ:ﬁ
JUL 8 U 1997
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Beneficial Use". Please read the instructions carefully since
you must take further action to develop this permit into a

license.

Sincerely,

GARY SPACKMAN, Supervisor
Water Right Permits Section

GS: SC
Enclosures

s
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me OWYHEE AVALANCHE

P.0. BOX 97 « HOMEDALE, ID 83628 » 208/337-4681

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO )
Jss
COUNTY OF OWYHEE }

I, Joe E Aman, being first duly sworn, depose and say.

L. That I am a citizen of the United Stales of America, and at all times hereinafter
mentioned was and now over the age of twenty-one years, not a party to nor nteresled
in the proceedings hereinafter mentioned

2. thal dunng the time of the publication of the notice hereinafler mentioned, I was and
now am the publisher of The Owyhee Avalanche, a newspaper of general circulation
printed and published weekly, on Wednesday of each and every week, in the City of
Haornedale, County of Owyhee and State of Idaho.

3 That the sail The Owyhee Avalanche has been printed and published contunuously
and umnterruptedly m said Countly during a penod ol more than seventy-eighl weeks

prior o the first pubhcation of the attached notice

4 Thatsald notice of which a printed copy, taken from said newspaper, 1s hereto affixed,
was published n the regular 1ssue thereof. and nol a supplement therelo, 1n said

(consecutve) calendar weekly 15suefs) of sarxd newspaper. in the following datels).

Swme 2CANTLN\G90

Newspaper, in

Sierned

SuberES and swom Qt;?fore me this Z 2 day o

Notary Public 1n and for the State of Idaho
Residing at Homedale, Idaho
Cormnmission expires October 1996

AD, 1992?

NOTICE OF m.mm.\
FOR TRUST WATER :
RIGHT
51-07279
M. L. INVESTMENT CO.
HC 85 BOX 275WAY
GRANDVIEW, ID 83624
Source: JACKS CREEK
Tributary: SNAKE RIVER
Diversion Pt: NWNW Sec 21T
065 R 05E
Use. IRRIGATION (2.400
CF3)
Total Diversion: [2.400 CFS)
Dale Filed 8/9/1983
[n- TO6S ROSE S20 NENE
NWNE o
521 SENW
120.0 ACRES TOTAL
Permits will subject to all
prior water rights Protests
may be submitted based on
criterta of Sec 42-203A,
Idaho Code and/or the
public interest criteria of
Sec. 42-203C, Idaho Code.
Protests must be filed with
the Director, Dept of Water
Resources, Statehouse Mail,
Boise, Ildaho 83720 on or
before JULY 6, 1990
R. KEITH BIGGINSON,
Direcior

Pubhsh June 20 & 27, 1980

]

32’5

!r-‘l’? -

Foue
o

=

T

b -

LM

E N

T

i!ﬁi_’-

=

A
.“ -
LA

- ——_

> it W
[ v i 9T




STATE OF IDAHDO
ARTMENT OF WATER RESOURC.
State Office
1301 North Orchard st.

Statehouse Mail
Boise, Idaho 83720
(208) 327-7900

JUNE 12, 1990

Owyhee Avalanche
P.O. Box 97
Homedale, ID 83628

Dear Legal Dept.:

Enclosed you will find legal notices which we wish to have published
on the dates indicated (once a week for two consecutive weekly issues)
in your newspaper. 1If you cannot publish the notice on the proposed
dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along
with the publication bill. Your cooperation is appreciated.

Please send the affidavit of publication and publication billing to
this office before JULY 6, 1990,

Yours truly,

SHARLA CURTIS
Secretary

Encl.

o HLMED ;
i
|

JUL ¢ 4 198()
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NOTICE OF APPLICATION FOR TRUST WATER RIGHT

51-07279
M. L. INVESTMENT CO.
HC 85 BOX Z275WAY
GRANDVIEW, 1D 83624
Source: JACKS CREEK Tributary: SNAKE RIVER
Diversion Pt: NWHNW Sec 21 T 068 R QS5E
Use: IRRIGATION ( 2.400 CF5S)

Total Diversion: ( 2.400 CFS5)
Date Filed: 8,/ 9/ 1983

In: TO06S ROSE 520 NENE NWNE
S21 SENW

120.0 ACRES TOTAL

Permits will be subject to all prior water rights. Protests may be
submitted based on the criteria of Sec. 42-203A, 1daho Code and/or the
public interest criteria of Sec. 42-203C, Idaho Code. Protests must be
filed with the Dpirector, Dept. of Water Resources, Statehouse Mail, Boise,
Idaho 83720 on or before JULY 6, 1990.

R. KEITH HIGGINSON, Director

Published 6,/20,/1990 & 6/27/1990
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MAY 3 01990 l

Department of Water Resources

M.L. Investment Co.
HC 85, Box 275
Grandview, ID 83624
(208) 838-2231

May 24, 1990

Mr. Tim Luke

Idaho Department of Water Resources
Statehouse Mail

Boise, Idaho 83720

Re: Application for Permit No. 51-7279

Dear Mr, Luke:

M.L. Investment Co. continues to seek approval of
the above referenced application,

I have made several corrections to the original
application

which  better reflects the existing
situation.

Should you need any additional information,
please contact me.

We will commence construction on this application
as soon as we receive approval from your office.

Sincerely yours,

Foan

Frank L. Bachman
FLB:mpu

L
Enclosures 15 L W ;A.WE%
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
TRUST WATER INFORMATION QUESTIONNAIRE

Application No. 51-7279

INSTRUCTIONS: IF YOU ARE NOT INTERESTED IN HAVING THE APPLICATION
PROCESSED, PLEASE COMPLETE AND RETURN THE ENCLOSED WITHDRAWAL FORM.

IF YOU WISH TO HAVE THE APPLICATION PROCESSED, PLEASE ANSWER THE
FOLLOWING QUESTIONS AS THOROUGHLY AS POSSIBLE. FAILURE TO RETURN
EITHER THE WITHDRAWAL FORM OR QUESTIONNAIRE IS CAUSE FOR THE
DEPARTMENT TO VOID THE APPLICATICN.

la. Are you the current owner of the land or place of use
described under this application? Yes X No

b. If you are not the propoerty owner, please desclbe the
arrangement enabling you to develop the proposed project.

2a. Has the source of water listed on this application been
used to irrigate any of the land described under this same
application prior to October 1, 19847 Yes No X

b. If yes, please describe the extent of development and
number of acres irrigated. (Note: Uses developed after October,
1984 are considered trust water diversions and may be subject
to certain restrictions and/or conditions. You may be asked to
verify uses established prior to October, 1984.)

3. If you answered NO to ques #2a, please state the number of acres
you have irrigated with this source after October 1, 1984. —¢ -~

4. If you have not irrigated lands under this application, please
state the number of acres you plan to complete. (AL st oo

5. If the permit is a supplemental filing please identify other
water rights which are used on the same land.

Use the reverse side of this form if you wish to add any comments.
You may mark changes on the enclosed application to designate any
proposed amendments. (Note: Proposed changes which result in an
expansion of use will not be considered by the department.)

I hereby assert that the responses provided above are true to the

best of my knowledge. I understand that any willful misrepresentations
may result in voiding of the application.

Applicant M L Pape b Date & —24- 5.
%a Mot drssiDmian— Lo,
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State of I.ho .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 3277900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

st LT & et ARE
may 4, 1990 pprier) & piik, Ap-son®
% oS AvDAess ot S—F-F0

RE: APPLICATION FOR PERMIT NO. Hf-72 74

Dear APPLICANT;

bue to the Swan Falls litigation, Department approval of the enclosed
application may have been delayed. The Department is presently reviewing
your application and may authorize the proposed development.

The purpose of this letter is to determine: (1) if you are still
interested in developing the project, and (2) the extent of development if
any, that has already occurred under the application. Enclosed are two
forms requesting information which will help the Department expedite the
processing of the application.

1. If you have abandoned or have no interest in continuing with your
plans for development of the project, please complete the enclosed
withdrawal form and return it to the Department. If you request a
withdrawal of the application and the application was not previously
advertised, the department will refund your original filing fee.

2. If you wish to continue with your proposed development plans, or
have completed all or a portion of the proposed development before October
1, 1984, then you must complete and return the enclosed questionnaire. You
may use the questionnaire and enclosed application to make any comments
&/0or amendments concerning the application. Your completion of the
questionnaire will expedite processing and help the department determine if
the water diverted under the application is public water or trust water.
Approved trust water applications may be subject to additional conditions.

Failure to return either of the above forms within thirty (30} days of
the date of this letter is cause for the Department to void the
application.

Please be further advised that if any undeveloped portion of your
proposed project is greater than 200 acres, the Department will issue a
notice requesting additional information as required by Water Appropriation
Rule 4,5, (in pacticular, Rules 4,5,3. thru 4,5,3,5, apply to your project
if it is more than 200 acres}.



Page 2

1f you have guestions concerning the content of this letter or about
completing the forms, please contact Tim Luke at the address below or by
calling directly at 327-7864. The enclosed forms and all other relative
information must be returned within thirty (30) days to:

Idaho Department of Water Resources
Statehouse Mail

Boise, Idaho 83720

Attn: Tim Luke

Please note that a copy of your application is enclosed. The
application number is also shown on the enclosed questiomnaire.

Sincerely,

eV

TIM LUKE
Sr. Water Resource Agent

Enclosures

oy,



