MEMDO

RE: Exception to Claim No. 37-4040

I, Kenneth D. Flowerdew, am filing an exception to the above referenced claim
due to recent information which has been brought to my attention. This exception
to Claim No. 37-4040 is filed with regard to the following:

On September 5, 1974, I personally inspected the area and the flow of water under
the Hi11 City road into the two existing reservoirs was zero. Therefore, in

Item 9 of the remarks filed by the applicants in their claim, a reguirement of

3 ¢fs of water to flow is unrealistic since this would adversely affect decreed
right holders upstream on Clover Creek. The priority of 1912 for use of the
water may be inaccurate since the waters of this area were entered into Court

on August 27, 1917, for decree.

it OF e s

Kenneth D. Flowerdew

Water Resource Technician II
Southern District Office
Department of Water Resources
Twin Falls, Idaho
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May 10, 1973

I"r. John Tschanngh

21iss, Idaho

85314

Dear i, Tschannen:

We are in receipt of your letter concerning (laims to a Hater Rights Mos. 37-4040 and
3740247, ———e

s purnose of the claim is to maintain a record of rights which have been established

v prior diversion and beneficial use of water. The Department of Water Administration
takes no action on a Claim to a Yater Right and takes no position concerning the accuracy
or validity of a claim. The forms are made available fo the courts should a Jegal
aquastion concerning the rights come up.

ot e—

-

In on exception to a Claim te 3 Vater Right, the individuals filing that exceptien should
state vhat information in the clainm is not correct. The exception should be in affidavit

a

forn and sworn before a Hotary Public.

ys2 your letter does not indicate what in the claim is incorrect and is not notarized,

Beca
I am returning it. If we can ke of any assistance in this matter, please don't hesitate
to call or come into our office in Twin Falls, Idaho.

Very truly yours,

Bob Havynes
District Engineer
Sputhern District

BH:alwy

Enc.

cc: Andrew E. Falls
Sterling Bray

37 4040




Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week for
two consecutive weekly issues of your newspaper. We have inserted the publication
dates allowing ample time for you to submit us a galley proof for review before pub-
lication.

After sending us a galley proof, proceed with the publication on the dates we have in-
serted, assuming the notice is correct. If we have any corrections, we will notify

you before the first publication. If you cannot publish the notice on the proposed dates,
please contact us immediately,

An affidavit of publication must be submitted to the Department along with the publication
bill. In order to receive payment, the following certification must appear on the bill:

"I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due, after allowing all just
credits, and that no part of the same has been paid."

{signature of claimant)

Very truly yours,

Bob Haynes

District Engineer ) L ‘ ;
Southern District Bi11 submitted v




NOTICE OF CLAIM TO A WATER RIGHT
NO. _37-404%

Notice is hereby given that Rohert 4, and/or Berpardine M. Erking,

L4, Dox 2370 Tual,
has filed a claim to a water right established by diversion and application
AExe feel pEX(ANnum

to beneficial use of 3.0 cubic feet per second

of water from _ 2 s5mall sirsam from an unnamed soving . S#ibyfary te flever froak
with point of diversion in the  =73S7L  SBec, 50, 7. 29, 20 325 G0 fogltine
The water is claimed to be used from o, 7 fo 0. 00 I
T B ol G e, b Ty B wpdoniion o

with a priority of

the place of use is within the

Any exception to this claim of water right may be filed with the Idaho

Department of Water Administration, 1041 Blue Lakes Boulevard North, Twin

Falls, Idaho, 83301.
R. KEITH HIGGINSOM

Director

™

oyt -~ A
y Leader, Gooding, 15

i

Published in the Cooding Count
on Hay 3 and Vay 10, 1973

Towrnonie
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Need Galley Proof ........o.......

NOTICE OF CLAIM TO A:;

- WATER RIGHT

. _ NO. 87-4040 -

Notice is hereby given that
Robert. A. and/or Bernadine
M. Erkms P. O Box 232
Buhl, ID has filed a claim to
a water right established by
diversion and application to’
beneficial use of 3.0 cubic feet
pexr second of water from a
small stream from an unnam-'
ed spring, tmbutazy to Ciovex
Creek with point of diver sion
in the SE¥% SE%Y%, Sec, 30, T.
45, R. 13E, BM Goodmg
County.

The water is claimed to be |
used from Jen. 1 to Dec, 31
for fish culture and fmm'
April 1 to Nov. 1 for the irri-;
gation of 140 acres with a:
pnomty of 1812; the place of|
use is within the S%SERY !
Sec. 30; N3 NE%, Sec. 31, T'
48, R, 13E BIM.

.A.ny excephon to thig cIann
of water right may be filed:
with the Idaho Depaztment:
of Water Administration, 1041’

Blue Lakes Boulevard Nmth g :

Twin Falls, Idaho 83301, :
R. KEITH HIGGINSON
Director

5-3-2t.c

0?@@%’? &‘8
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identification No.
Claim Ne. (5 7 L/OL/O

Map No.

STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

CLAIM TO A WATER RIGHT
Established by Diversion and Application to Beneficial Use

Under the provisions of Section 42.225a, ldaho Cede, a person may file a claim to 2 right to use water which
has been established by diversion and application to beneficial use The filing of this claim does net confirm
the water right but will serve for information. purpeses only. It may, however, become the basis for future adju-
dication of the water right by the Court.

(Please refer o the instructions an the back of this form)
1 Name of claimant___Robert A. and/or Beppardine M. Er-k1ns dba White Arvow Ranch
post office address__P. 0. Box 232, Buhl, ID 83316 . _
2 The point of diversicn is in__SE Vaof . SE Y Section 30 . Township as

Ringe__ _13F_ " BM’ located on_Small stream from an ‘unhamed spring_source located
in NW4SEY% Sec 29 . fmame of source) T . 45, R 13E, B .M.

tributary to ___Claver Creek : in Gooding County.

3 Dates of priority claimed: list the priority for each separate quénfify that you claim  Priority dates should be
based upon the earllesi‘ diversion of the wafer wh:ch has resulfed in conlmued berieficial use since that time
It there has been an smerval of ﬁve years oF greafer when 1'he wafer was nof beneflcnaliy used for the same
purpose as orlglnaliy approprlared the prlonfy that you clalm shode date from the time that the water was
again beneficially applied following the period of non.use.

a Date of priarity claimed:

- 1912 : armount: __3.0 efs or __acre feet
” . am;:unf: c .f 5. or-. _ acre feet

amount: cfs or acre feet

Total claimed 3.0 cfs. or. acre feet

b Explain the purpose for which the water has been used and the time during the yéar when you have used
the right claimed:

use_frrigation : pefl'od of use from April 1 to Mov. 1 (bath dates inclusive)
use_Fish culture period of use from_Jan. 1 to Dec. 31 (both dates inclusive)
use period of use from to . (both dates inclusive)

use ‘ : pericd of use from _to . (both dates inclusive)
4 Description of diverting works: . -
a Surface water diversion dam and/or headgate: materiat is composed of €arth dam }\"ifh date valves
feeding concrete, metal. and dirt ditches ;iengthis 3000 feet: height 1s___12 feet:

width at bottom fs___.55____ feet; with at top is _Zo_wwfo_e?; explain any increase in diversion capac-

ity since structure was first buil, giving dates and estimated capacities if known Trom 1912 to before 1947,
water was picked up as it flowed. Before 1947, a leves was built to store water and

used as a fishery. Storage area is 45 acre feet. No increase in diversion capacity

has resuited but the Jevee {dam) construction has increased the ability to store water.

b Underground water diverting works: is well flowing or pumped ; depth of well is

_ feet; diameter of well is wa—_inches; type of pump is

capacity of pump is. g p.m; name and address of well driller is

37 4040




37 4na

attach well logs if available; has there been any change In pump or motor since well was first completed

; if so, give dates and explain

¢ Conveying works: length of ditch 1o place. of use is___‘”[}—feef; widih of ditcch at tap is___2_____ feet;
width of bottom of ditch is___2 - feet; depth of water is -.feet;, grade of ditch per 1000
feet is___.2  feet: material through which ditch passes is_metal or concrete flumes ;

maximum len;;,';rh of pipe line 1o firs? place of use is—_._. . faet; diameter of pipe line is.. _  inches;

type of pipe : grade of pipe per 1000 feet is

Please explain any changes or increase in size of conveying system since waler was first appropriated. giv-

ing date and dimensions if pessible_none ntheyr than the shove mentioned consteuction of

the levee (dam) which made it possible to better use the 3 c¢.f.s. that flowed
the year-round ard to divert tha flopd waters (up-to 20 ¢.f.s.) the flowed in
spring months_of the year _ The levee was built before 1947 and raised after 3947
(see Application. $30760)

d If water is stored: name of reservoir. H
total capacity of reservoir is 4B acre feet; active capacity of reservoir is 45 acre feet;
year construction commencedbefore ' year completed _before " date first used befora 47

period of storage is from___dJan, | to__Dec. 31 1 Is reservoir drained each year___ N0

is reservoir on or off stream___0ff _ explain suppiied by "flood & seepage waters from . an
unnamed spring, a tributary of Hot Springs Creek". see App. 430760 & Permit 895.

if feeder canal is used give maximum carrying capacity_ 20___c s ; if reservoir is off stream . deseribe
location of reservoir by 40-acre subdivisions Sec. 30. T. 45. R. 13F. B.M., SE4SFL, Sec. 31,
T 45, R. 13E. B.M.. NELNEL  (See atitached USGS map of 1954 showing reservoirs

marked in blue)

has there been any enlargement of the reservoir since it was first built__yes , if so give dates and

describe_~ consiructed before 1947 (see App. R30760) which states, "When in July

]947,_ it was noted that the flood waters were coming with increasing intensity the

aforesaid levee was_heightened to the vroportions of a dam”

5 a Where water is used for irrigation describe ares irrigated by 40 acre subdivisions and give tofal acres:

NEY HWY Wl SEV)
Twp RANGE | SEC - . - . T0TALS
NEVe | NWYa| W14 | SEVs | NEVA [NW3a] SWha | SEv. | NEVA | Nwa) Swia| 58% | MEva |Nwa) swa| s2la
4s 13E 30 . : 30} 30 - 60
31 {40 (40 an

Total number of acres 1o be irrigated __ 140

Explain any significant increase in area irrigated since first use. give dates and acreages if known _NQNe
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INSTRUCTIONS g

Your ¢lajrm should set forth all necessary information to describe your claimed right  Failure to give enuigh
information may riake your claim of little value. Some of the items in the form may not apply to your situatien
Please use additional sheets if space provided is not sufficient to fully answer the questions

Paragraph No
1 Give full name and post office address of person or company making the claim

2 Descnbe the. point of diversion by 40-acre subdivision. Give the nmame of the spuice, the drainage to
which it 1§ tributary if surface water. and the county in which the peint of dlverslon is located If there
is more than one point of diversion. list others in the remarks section.

3 Give the priority dates and the guantities of water that you claim Yeu should accurately list the dates
that you initiated each new use of the water Lis! separately the dates and amounts of water involved
in gach enlargement of the diversion. {Example: if you diverted 0.8 cfs of water for irrigaiion on May
18. 1871, for the first time for use on 40 acres of land, and then later you enlarged the diversion by divert-
ing an additional 0.4 ¢fs. of water to irrigate an additional 20 acres of land on June 1 190% your right
should be described as follows:

Date of priority claimed: May 18, 1871 amount: 0.8 cfs or - acre feet
June 1, 1901 amownt: _0.4 cfs. or i acre feet
Total claimed: 1.2 c¢cfs or acre feet

Since the water was used for irrigation ‘between April 1 and chober 31 on that particular farm, part b
would be completed as foilows: ’

use irrigation period of use from April 1 ta October 31 (both dates inclusive). If fhe water had been
used for any other purpose, you would have described the priority date, amount. use, and peripd of
use in & similar manner '

4 Describe the diversion works and explain any changes sirice the right was first initiated.

5 if the water is used for irrigation, givé the total acreage and list the lands irrigated by 40-acre subdivisions
and complete the other questions

4.7 &8 Describe any other uses of water

9 In the remarks section, give any information or details that you feel are not fully covered or that need
clarifying. You might explain your, operatlon, where the water is returned fo if for.an industrial or non-
consumplive right, the condition and !emperature ‘of the returned water, and any other information to help -
explain your claim

You may wish to include as a part of your clatm, affidavits of witnesses who are familiar with your
right and who have 2 personal knowledge of the Eircumstances which you have described in your claim’
You may submit maps, drawings, cerfified copies of posted notices which may have been filed in the county
courthouse water measurement records, or any other document which you feel will support your daim

Your claim will be advertised in a county newspaper for two weeks. Exceptions to your claim which
dispute the water right that you have described may be received by the Department of Recfamation and
you will be provided a copy of such excepﬂons

The fee fox filing a Claim to a Water Right {s $10.00. Yowr claim and fee may be
submitted to one of the follswing offices:

Northern District Eastern Disirict

Idaho Dept. of Water Administyation Idaho Dept., of Water Administration
401 Front Avenue, Room 209 240 South Holmes

Coeur d'Alene, Idaho 83814 Idaho Falls, Idaho 83401

Southern District We stern District

Idaho Dept. of Water Administration Tdaho Dept. of Water Administzatiop
1041 Blue Lakes Blvd. North Statehouse - Annex 2

Twin Falls, Idaho 83301 Boise, Idaho 83707




\'..

b Do you get water through a ditch owned by several users?___ N0 If yes give the name of the ditch

The other users and their respective

interests in the ditch are (if known)

& Where water is used for stock watering. give number of each kind of stock watered__1{ye fish . Number
unknown. but woutd be in _the thousands.

7 Where water is used for domestic or municipal purposes give number of families served

name of town supplied —

8 Whare water is used for other purposes not above enumerated, give the nature of use the extent of use
and any detail: regarding the initiation of the right or subsequent later expansion Be as specific as possible
giving dates and quantities. Basides being used for irrigation since 1912 cr before (see
AP_FL R30760 P it 38953 !!hl:h states dllt]ﬂg a pEICIOd of _some *Fmr\'l'\r \mar:" a
reservoir system was built befora 1947 and enlarged aftey 1947 The entire flow.
was used in the veservoir fo maintain bass and bluegill fishing for which a fee was
charged tothe public by R.J. Brostrom and a building built to handie the collection
of the fees. Waters MMMMM;MMJMM,jlm&LoﬂtKOI

9 Remarks: please explain any details of your claim which you feal need clarification or additional explanatian

This_area had decreed water vights in 1882 and 1884  We can be sure from the Bostrom

Permit_RB895 and q'}'afr:imph'_l'&: rnnf'aj“np.d in there that the.water was used for .over.d40

years brior to 1947, The lowest flow measures at 3 ¢.f.s. and he veparts that_the
high flows were coming with "increased intensity", in 1947  He applied for addifional
waters because the waters from Hot Springs Creek were "inadequate o irrigate said
lands", see R30760. In July 195 i 3 i . 129072, Bostrom entered
into an agreement to engage Davis-Saegers, edrth-moving contractors, agreement dated
QOctober 22, 1951, between Lannard E and Olga Strout. husband. and w]fe,ijRJL_

Bostrom to develop the waters in Dry Creek for use in the Bostrom Reservoir sites
#8362 and #863. Tt is therefore clear that sometime prior to 1947, R. 1. Bostrem
(;Qnsj:mcj:ed_a_jgmp_and_dmmlnped a_resapyniyr that was used for 'Trr‘l‘gaﬂnn and_a_
fishery . That tl m-had—in effectaccording
to_his statement t ! That B_J . Bostrom in 1951 entered
mmﬁemgammmmmmmwﬁea for a permit.

State of Idaho :
Ry
County & - 72

Be it known that the undersigned, being duly sworn deposes and says that he, she, they subscribed the
foregoing claim to a water right, together with all attached information. and that the matters and facts therein are

true To the best of the affiants knowledge . @ .

- . ﬂ Claimant
Sworn fo before me this 9;79[ - day of %“L 19. 75
Nor WMMA_)
otary Public

ﬂ Residing at
My commission: expires £/ /777

For Department Use Only

Received by Cx’/é\//' Date %/‘Q_S' -7F Exception filed by: Forwarded 1o Date
' claimant by:
Prelim check bv/@"?tgate % 25777 05&'@1‘
e
Fee received b atewa' Fea $/J [

Approved for publication by_g.:‘ i
published inGooding County leadsis _5-3 &

5-10-73 .




Robert A. and/or Bernardine M. Erkins
doa White Arrow Ranch
P.0O. Box 232, Buhl, Idaho 83316

9 cont.)

which is Application number R.30760. This was approved August 28, 1952. He was
issued Permit number R. 895, A copy of this is enclosed. This permit was then
cancelled October 18, 1968 after the work to obtain the permit was completad on
rugust 16, 1963 as certified by Deputy State Raeclamation Engineer Ralph W. Thomas.

A flood made a washout in the upper reserveir dike in 1965. This however did not
cffect the flow or waters or the lower reservoirs that had been built prior to
1947 and enliarged then or later. The lower reservoirs were used for water storage
and fish production. The owner of the property, R.J. Bostrom, did not willfully
abandon his right to any of the reservoirs, the right- of-way granted by the U.S.
Bureau of Land Management, the storage waters, the waters that flowed through the
area, but rather was unable to repair the damages:due to the flood that washed out
his upper reservoir because of illness. He was in a rest home for an extended
period of time prior to his death in 1970. During this period, the land was
leased for cattle gra21ne on a lease basis. The waters flowed onto the lands

from the reservolr system and provided grazing and water for the cattle. All
waters went into the ground and did not return to Clover Creek from the reservoirs.
No one else could therefore use these waters as they did not flow downstream.

See attached map CNP-2T, R.J. BOSTROM 1957,

In August 1971, Mr. & Mrs. Robert Erkins purchased White Arrow Ranch from the
estate of Richard J. Bostrom, deceased. They repaired the break in the lower
veservoir system {in Sec. 30 and 31) and used the land for grazing in the fall of
1971. The water levels in the reservoir system was raised with fish farm use
being continued. Excess waters were returned to Clover Creek for the first time
in 6 years. BAn agreement was reached with the ¥.B.:Bureau of Land Management to
yebuild the dike (in Sec. 29) and resbore the water level in the upper reservolir.
See attached survey map of August 2, 1956 BLM.

The program developed by R.J. Bostrom in the 1940s to operate a fish farm and
charge for fee fishing is being carried out. 2n appllcatlon for a private fish
farm permit has been sent to the Idaho Fish & Game Department. See letter of
July 6, 1972.

Lands have been plowed on the upper part of the farm (Sec. 30) and 100 acres in
that area and in the lower area (Sec. 31) will be seeded and irrigated by waters
from the reservoir. Another 40 acres will be irrigated for grazing. Prior to
being used for irrigation, the waters will be used as they have been used for over
twenty years to maintain a commercial fishery. Excess water is discharged into
Clover Creek when not needed.

The waters that have been devedoped under Application No. R. 30760 and Permit

No. R. 895 arise in springs as shoen on the enclosed map. It would appear that

part of these watersmight be natural springs and part be waters seeping through a

lava dike from Clover Creek. It would therefore be necessary that Clover Ckeek

waters be permitted to seep through in an amount of at least 3 c. f.s. at the low

pericd of the year in order to maintain the level of the reservoirs and operate

the fishery. Reference is alson made to our application for a Claim to a Waterx

Permit for 300 acre:feet storage submitted on April 10, 1973 and the facts stated

in that Claim to be part of the facts for this Claim to a Water Right as they apply.
37 Ansn
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State of Idaho,
County of Gooding

} =
2 \?’_—- MJ being first d-ulé sworn,

deposes fand says that he -isiﬁh: printer {publisher] of the Gooding
County leader, a newspaper-published every week in Gooding,
County of Gooding, State of Idaho; that said newspaper has been
continuously and uninterruptedly published for a pericd of seventy-
eight consecutive weeks prior fo the first publication of the annexsd
notice and is a newspaper qualified to publish legal notices as pro-
vided by act of the 1919 session of the legislature of the State of
[daho, known as House Bill 145; that the annexed advertisement

P

was published once each wesk for_. .consecutive issues in
said newspapr proper and not in a supplement; that the date of the

é" and the date of the last publication

was on theld. .. J..(;)..._...._.._d‘ayr of _mﬂ/ :
D

Subscrited and sworn o before me this... l()

dayAgf___)[\@—M EES
U\ma/mw Moo/

NOTARY PUﬁIC

GOODING COUNTY LEADER
Gooding, Idaho
COST 'OF PUBLICATION

Number of Lines in Notice........

Number of Inserfions .eeeeeemee.

Lines at |4¢

—mew———Lines at 10¢ — -
TOTAL COST...m—mm—

COPY OF NOTICE

Title of Notice

~'Noticg ‘is' hereb
Robert A ahd/
DAL A e

y .

has
1ight

of watéx n;ght; ‘ma;
with "ihe . Idaho :
of Watcl' Adminig

PUBLICATION RATES:
(Xdaho Code, (Rev. Statutes) 195
7 pt. per linre straight .
7 pt per line tabular ..
7 pt. per line, successiv
6 pt per line, straight
6 pt. per line, tabular .

6 pt per line, successive
insertions....eeneeee 10C

N¢ 1854

K
o
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