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March 18, 2002
VIA FAX AND U.S. MAIL
Blair J. Grover, Eaq.
Grover & Archibald, Chartered
102 Narth Clark
P.O. Box 36
Rigby, ID 83442-0036
Re: Busch Agricultural Resources, Inc. and Idaho Trrigation District
Our File: 6191-1
Doar Blain

As promised during our recent telephone conversation, this letter proposes an
arrangensent whereby the Idobo Irigation District (the “Distriot™ would enter an
agreement with my clicnt, Busch Agricultural Resources, Ine. "BARI™), pursuant to
which BARI would be entitled to use District irrigation water (natural flaw, storage, ot
some of each) in a mitigation plan for the ground watet pumping that suppotts BARI's
Idsho Falls malt plant operations, should such mitigation ever become neocssary.

For severs] reasons, we do not anticipats the tmposition of a titigation
raquirement. For example, our hydrological review so far has indicated that, at lenst for
the next 30 to 40 years, BAR’s pumping actually is expected to provide more wates to
the river than it could be secn as taking out. This is becsuse about 89 percent of its
pumplng production {s non-consumptive and ia almost immediately put into the Snake
River through [daho Falls' wastewater treatment plant, any theorstical depletion to the
river i8 essentially not yet being felt Consequently, we donat anticipate being obligated
to praduce mitigation water.
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Blair J. Grover, Esq.
March 18, 2002
Pege 2

Neverthless, bocauss BARI'S ground water sights obviously arc so vital‘ to the
plant, the company nust endurs their continued raliability in the event of a delivery call
or other administrative o judicial action that might affect BARD’S ground water rights.
Holding & long-term lease of other contract entitiement to uso Pistrict water as Tnitigation

would provide BARI with the assurance it is seeking.

BARY's plant is located on lands served by the District. Tndeed, BARI receives
and pays District aseessments on some 260 miner’s laches (5.2 ofs) of water for the 260-
acre irrigated field the company OWns immediately adjacent to the plaxt.

As you know, the District operates pursuant 1o the powers granted {t under Title 43
of the Cods, In addition, 1.C. § 42-5275 suthorizes the District to exercise the authorities
of a ground water district. Ground water districts, of course, may {mplement “mitigation
plans designed to mitigate any material injury caused by ground watar use within the
district upon senior watat uaes within and/or without the distriet.” 1.C. § 42-5224(10).

Woe believe the District has power to enter & contract authorizing BART 1o use
Distriet water in & mitigation plan, at loast 60 long ad the water {2 not needed by irrigators
within the District. To thia end, BARI would conaidet pledging en equivalent pertion of
BARI's own water entitlement from the Digtrict (coupled with a proposal to dry up the
appropuate partion of its migated agriculturs! land when mitigation was in offect) so that
other District wator users would not be affoctsd by the use of BARI's District water far
mitigation.

Another way to approach such an arrangement would be to enter a lease between
BARI and the District pursuant 10 L.C. § 41.335 whereby the District would loass BARIe
specified amownt of water, cithier natural flow or storage, on a long-term, as-nesded basie
The amount of water involved Likely would be small. BARI's consumprive use through
its plant iz only about 11 percant of it pumping, and It {s entitied to pump 3,906 oore-feet
per year. Accordingly, it ia quite poassible that only a maximum of about 430 sore-fect
could be seen as the amount to be mitigated annually. Because acction 43-335
confemnplates that the Jease be supported by a district landowner's election not to reseive
a like amount of diatrict water, BARI itself oould make this election as to an appropriste
portion of its 260 acres. Alternatively, there might be other water users within the
District who do not need their allotment of water and would make such an elaction during

a period when mitigation might be necessary.

In summary, n3 B member of the District and a central componeat in eastera
{dsho’s agricultural cconamy, BAR] would appreclate your accommodatian in meeting
BARI's potential futurs mitlgetion nocds, 82 remote as they mey be. We believe existing
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atatutes provide ample authority for the District to do so, and look fon?atd to meeting .
with you and the Board to exploro how it might best meet both parties® needs.

B

Sincerely,

ST
Jefirey C. Fersday

I'T

ICF/if

-] Anthony Tayler, Bsg,
Tim Jenzen
Pr. Charles Brendecks
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AGREEMENT FOR MITIGATION WATER

_ Idaho lrrigat.ion District (“District”) and Busch Agricultural Resources, Inc. (“BARI'™)
enter into the following Agreement, effective November 1, 2002,

. WHEREAS, BARI operates a malting plant near Idaho Falls, Idaho, that uses water
obtained under two water rights from two wells on the same propetty as the malting plant;

WHEREAS, BARI owns approximately 260 acres of real property adjacent to the malting
plnn_t and located within the District, described more fully in Exhibit A attached hereto and
hereinafter referred to as the “Property,” on which it grows A mix of potatoes and barley;

- WHEREAS, BARI is entitled to the delivery of 259 63 inches (5.19 cf) of water for usc
on the Property from the canal system and water rights and contract storage rights held by the
District in trust for the benefit of its landowners, hereinafter referred to as “Water Entitlement,”
and BARI uses the Water Entitlement to irrigate the Property:

WHEREAS, BARI desires to secure a sufficient quantity of water to be used for possible
mitigation in the event BARI's existing ground water rights are ever curtailed to fill a senior

water right holder’s “’call” for water, or to comply with order of the Idaho Department of Water
" Resources, or for any reason;

WHEREAS, the District recognizes BARI is a central participant in Eastem Idaho’s
agricultural community and desires to ensure the viability of its patron landowners' operations;

THEREFORE, in consideration of the premises and other valuable consideration, the
receipt and sufficiency of which are hereby acknowledged, the District and BARI agree as
follows:

1. Subjact to the condition in paregraph 2 below, BARI shall be entitled, but not
obligated, to use any or all of its Water Entitlement from the District for the Property as
mitigation water in any mitigation plan BARI might devise. Water so used will not be available
to BARI for irrigation.

2 This Agreement excepts storage water unless or until such time ag BARI obtains

approval from the United States Buteau of Reclamation to include storage water, at which time,
BARI shall have the option to also use storage water for mitigation.

3. This Agreement is binding upon the District and BARI, as well a8 any assigns or
successors in interest of the District or BARI

DISTRICT:

y: Ltp el B Somplo
Bill Hagpton, Presidep

AGREEMENT FOR MITIGATION WATER - 1

& llentok] it Mitigation PanIID-BAR! Mitigntion Agreemem {Ping! 2002- 10 02) dpa
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STATE OF IDAHO )

County OM
1 /e
On this /& “day of __Q ﬂé.'/V 2002, before me, the undersigned, a Notary

Public in and for sald state, pergonally sppeared Wm. R Hampton, known to me to be the
President of Idsho Tnigation Distrit whose name is subscribed to the foregoing, and
acknowledged to me that he executed the same on behalf of Idaho Irrigation District.

IN WITNESS WHEREOF, [ have hereunto set my hand and affixed my official seal the
day agq.yeas i this acknowledgement first above written.

\‘\ 5 h ‘
-‘é % “u"“""'ﬂu 44"'
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"Hw““\“ "//)Ss
County EVME4/1G
On this [’é aday of _@é@_ 2002, before me, the undersigned, a Notary
Public in and for said state, personally appeared Sonja Tawzer, known to me to be the Secretary

of Idaho lrigation District whose name is subscribed to the foregoing, and acknowledged to me
that he executed the same on behalf of Idaho Irrigation District.

LY

“
>

IN X{'F.NESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day a\u.d‘%aq_b'@bﬁcknowlcdgcmml first above writen.
'?\\\ v?' i *:lliﬁ '

SIS AN Hctars ook

=~ o3 Notary Public for Idaho
(geal)} Py < E Residing at £

J,":-.%(/ B\,\ S :;,-'-" Commission Expires: __ oo —/ ¥~
’ e Q \‘.\\
STATE,QF AARO' ;
S8

County of )

On this AW day of _ (vhcdons, 2002, before me, the undersigned, a Notary
Public in and for said state, personally appearsd Tim Jensen, known to me to be the Plant
Manager and authorized agent of Busch Agricultural Resources, Inc., whose name ig subscribed
to the foregoing, and acknowledged to me that he executed the same on behalf of Busch

Agricultural Resources, Inc.
IN WITNESS WHEREOF, [ have hercunto set my hand and affixed my official scal the
adear in this acknowledgement first above written.

Notary Public for Idaho 5
Residing st %_.
Commission Explres: __A\ >

FFOR MITIGATION WATER — 2

en PlanuiD-BAR Mitigstion Agreement (Pinal 2002- 10-03} 4o
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QOctobar 15, 2002

Ms Sonja Tawzer
1daho Irrigation District

469 E. 14th Street
1dsho Falls, ID 83404

Re:  Agreement for Mitigation Water
Our File No. 6096-1

Dear Ms. Tawzer:

IDAHO IRRIGATION BISTRCT

/

2085222356
Gary G. Aign Franklin G Lag
Snrmiephet J Baasan Bavid A, Lombardl
Jessica M Boup 0. David Loratlo, &
wikiam C. Cole Wirbeny D. Malonsy
Weohas! 0. Dreamar Jahn M. Mashedt
Jattrey A. Ds Vos Kannmh R, McClure
Emhy MaoMaster Durkes  Kelly Oreene MoGonnei
Thomms § Dvorth Cyritvia A Maliin
Roy Lewis Eiguren Chnopher N Maye!
Timaihy P. Feamdide Kanoan L. Miller
Jatrey C Fateday L. Edwara Mier
Savan J Hippia? Prwick L. Miler
K T, Ksin Juzison 1 Mormgameny
Dobora K Krimensen Ange'a K. Neison
Aone & Kunhel Deborsh B Nelson

W. Hugh ORiorasr
Michal O O
Kennath L Pursley
Braciey V Snsed
Conley ¥ Ward
Robert B. Write

Raymond D. Gwerd

John A Witer LLM *
Tad BOMBL, SAn

LI P T oty
ThaCarann 1 Koiakey A

Enclosed pleases find two original Agreements for Mitigation Water which have been
signed by Tim Jensen on behalf of Busch Agricultural Resources, Inc. Please arrange to have the
Agreements reviewed and executed at the Idaho Trrigation District Board Meeting on October 16,
2002 Onco the Agreements have been signed please retain one original for your records and
return the second ta me in the enclosed self-addressed, stamped envelope

Thank you for your assistance with this matter 1f you have any questions or require any

additional information please call.

Enclosures
cc: Blair Grover

JOF:KQt s sionatst 0301 Mitigntion Panao03-10.18 107 Lir so Lrrigariem Ot nOC
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United States Department of the Interior

BUREAU OF RECLAMATION
Snake Rj
1385 Hungen ocice
IN KEY ¥ RESER TO). Burléy, Idaho B3318.182]
WTR-4.10
SRA-6434

JUN 20 ;1
Mr. Bill Hampton, President
ldaho Irrigation District
496 East 14"

lduho Falls Idaho 83404

Subject: - Contract No. 14-06-W-

33 Dated December 12, 1952, and the Mitigation
Agreement With GMo.

delo Agriculture, Inc. Dated April 3, 2002
Dear Mr. Hampton:

On April 3, 2002, the Idaho Irrigation Districl signed an Agrecment for Mitigation Water with
GModelo Agriculture, Inc. {GModelo)

» I'understand the District agreed that the water
appurtenant to GModelo property, including contract storage, could be used as mitigation water
under GModeio’s mitigation plan to be submitted to Idaho Department of Water Resources with
their application for a water permit.

Al this time, we are uncertain as to how the miti
will occur. None the less, I feal obligated to rem
States, the purpose for use is irrigation. Any ch
authority to make such changes. Ifa change in use'is authorized, the contract would have to be

amended to reflect the new use and charge. We request the contract storage waler be climinated
from the agreement for mitigation walcr, or you contact us to review the legni authority for such
us¢ il'you chooss to leave il in the agreement.

gation plan will work and how the change in usc
ind you that under your contract with the United
anges in this nse must be analyzed for legal

Sincerely, P

; .
-
s nd
7
A AAZTN

Stuﬁﬂ_ L. Stanger
Deputy Area Manager

A Century of Water (ur tie Wesi
1602-2002
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