"~ c¢. Describe the Iand’place of use to which the right will be tiferred:
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| Total number of acres to be irrigated L
1 Y
| 4. Desosibe any other water rights used for the same purpose as described above. __32-0057
| s’

g @
5. Draw amap indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

4 ¢
land‘;nvolved by section, township and range number.
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Proof of Publication

The Post-Register

State of Idaho, | ikl LS

-

County of Bonneville {

... Principal Clerk  of The Post Company, a corporation of Idaho Falls, Bonneville
County, Idaho, publishers of The Post-Register, a newspaper of general circulation, published daily,
except Saturday, at Idaho Falls, Idaho; said Post-Register being a consolidation of the Idaho Falls
Times, established in the year 1890, The Idaho Register, established in the year 1880 and the Idaho
Falls Post, established in 1903, such consolidation being made on the 1st day of No?ember, 193?’
and each of said newspapers having been published continuously and uninterruptedly, prior to conso_»h-
dation, for more than seventy-eighty (78) weeks and said Post-Register having been published conf,m-
uously and uninterruptedly from the date of such consolidation, up to and including the last publica-
tion of notice hereinafter referred to. ‘

1, .J. Robb Brady . first being duly sworn, depose and say: That I am the

That the notice, of which a copy is hereto attached and made a part of this affidavit, was pub-

lished in said Post-Register for ._two_________ consecutive weeks, first publication having been made
onhe ot o o L - N it B3 i L e ey 1985, last publication
having been made on the ... 13th . day of _.. June ., 19...85_, and that the

said notice was published in the regular and entire issue of said paper on the respective dates of
publication, and that such notice was published in the newspaper and not/in a sup ment(,

v

7)) MM~
o 17 f
Subscribed and sworn to before me, this .. 14th  day of oeopalfy 1985
e
""" Notary Public
My commission expires ..September 30, ... ..., 19.85 .

B10, 1M,

NOTICE OF PROPOSED CHANGE
OF WATER RIGHT

_Notice is hereby given that WAHOQ
Bl tae Sepe ity MRt e
oy i e
the point of the wa )

inged is evidenced b
decree to No. 32.0014/0 S/o016 (11587 amd

Tt 320014
AMOUNT: 0.50 cfs PRIORITY: 6-15-1883
POINT OF DIVERSION: NE%SW‘V:ﬁ;ecmM
T. 12N, R. 34E, B.M., Clark County.

: 32-0015 4
AMOUNT: 1.32 cfs PRIORITY: 5-1-1884
POINTOFDWERSIOI; Same as 32-0014.

: Not specified

MICROFILMED




Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated.

Show clearly the land involved by section, township and range number.

b.
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Proof of Publication

STATE OF IDAHO *
County of Clark 3

Terry Weatherston _ being
first duly sworn, deposes and says that he is the

Printer of THE CLARK COUNTY
ENTERPRISE, a weekly newspaper published in
Dubois, Clark County, in the State of Idaho. That

tﬁleot:i.ce of Proposed Change of Water

a frué:%ﬁgtgf which is hereto attached was pub:
lished in THE CLARK COUNTY ENTERPRISE for

L consecutive weeks, first publication
having been made on the “_'?th_ day of
May 19 76___ and the last

publication having been made on the 27th
TR N R N |- . T

That said paper has been continuously and
uninterruptedly published in said county during
a period of seventy-eight consecutive weeks
prior to the first publication of said notice or
advertisement, and is a newspaper within the
meaning of the laws of Idaho.

ij&&ﬁ (ool
SUBSCRIBED AND SWORN TO before me
this ___ 28thda

My commission expires _Aug.. 5, 1977 .

MICROFILMED

@fg

JUN 1 1976

Department of Water Revui., ces
Eastern District Office
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BEFORE THE DEPARTMENT OF WATER RESOURCES @Gﬂ’

OF THE JAN 22 1986
Oepartment of Water Resoagses
STATE OF IDAHDO Eastern Dietict Offieg

IN THE MATTER OF APPROVED TRANSFER NO. 1987)
32-0014/0015/0016 IN THE NAME OF GRANT ) WITHDRAWAL
ASHCRAF T )

)

I hereby withdraw my transfer of water right No.
32-0014/0015/0016 and request that it be voided from the records

of the Pepartment of Water Resources.

, B > . /7 S
Signed at_ f&éﬂi (:}g;? this / day of January,

1986,

GRANT ASHCRAFT

Attest: tﬂ»&&ALQ E)ﬁy%a_

MICRUFLNED
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Form No. 222 8/84 d . -ansfer No. 315 Y

Water Right No. 32— 00147
32-0015 (T1987)

STATE OF IDAHO 32-0016 __[
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
To Change the Point of Diversion and/or the Place of UseAPPRO VE

Name of applicant __ WAHOO or BHA, INC. ~ ' Phone 356-3178
Post Office address _ Sugar Route 1 Sugar Cit

A.  DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. DecreeNo._________ Decresd to \
(Name)
in case of vs

dated in Y 'Vounty of
ame of court)

Decree 32- 0014/0015/0016(T1987
issued by the Idaho'RQepartment of Water Resources

¢. Claim No. on file with the aepartment of Water Resources

2. Attacha copy of last year’s tax notice for the property tggafjich the water right is appurtenant. Ifthe applicantis

not the original holder of the water right, explain ho ff aclftired

3. Source of water - tributary to _M_edicine_Lo_dge_fo.ek_
4. Date of priority '

5. Water is used for the following purposes: . e
*Not specified
32-0014 amount Q.50 cfs  for . 2 purpo¥es from to

32-0015 amount 1.32 cfs for ati poses from to
32-0016 amount 3.00 cfs ¢ Trriggfi purfoses from

to
(month/day — both dates inclusive)

6. Total amount of water under right: cubic feet per second
&/or

b. J acre feet per annum
7. Location of original point of diversion is NE. v of Su vof Section— 36
Township 12N Range M, in _Clark _ County

Additional points of diversion, if any S

8. Lands irrigated or place of useB&Mlusions of law from Memorandum Decision
an8l Order ed February 9, 1977.

ﬁ_——-—_ﬁ
WY SEYV
TOTALS
sEw ] NEw | Nww | swn | sEn ] wew | Nww | oswn ] sen ] Men | Nww | sWv o -SEW
: & =¥ =
N\ : x [z ix{xl 124
iy
Total numbarofmstobeirﬂgawd___.,lz'_!k__

9. Describe any other water rights used for the same purpose as described above _ 32“-%57 f

WeROFIMED

10. Toyourknowledge, has any portion of this water right undergone a period of five or rnore cunsecmwe years

of nonuse? No If yes, describe in item D, REMARKS.
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* " ¢. Describe the Iand’place of use to which the right will be t‘ferred:

]
o ——r]

NEY) : NWY SWh% SEY-
TWP. RANGE SEC, TOTALS
NE% | MWy | sww | sEw | NEw § www | swi | SE | NEW | Mwn | SWY% | SEW | NE% ] NW% | SWY | SE%
11N 34E | 12 18 21122117 ' 9 12312212 ] 124
Total number of acres to be irrigated _.A___

")

4, ‘};Deécyibe any other water rights used for the same purpose as described above. __32-0057

i,

-
5. Draw e}.ﬁmap indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

Iand‘ﬁ"lvolvgﬂ' by section, township and range number.

- e
- o e — = ==

5736\

SCALE: dewraheseaunatdsme. Diaw plan in ink. 7_ L

WICRGFILMED
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D. REMARKS | | mﬁnni Mﬁﬁ

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement

in use of the original right. The information contained in this application is true to the best of my knowledge.

| understand that any willfull misrepresentations made in this apphcatlon Wlts approval,

(ngnature of A ant)

Subscribed and sworn to before me this irﬁ_day of %I\a"“q , 19 d5

Winte Neoie

(Motary Public)

My commission expires %—o.m [\ ' 199

ACTION OF THE DHRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Applicatjon f& Transfer of Water Rights No. _32-0014/0015/0016

and said application is hereby APPROVED |, subject to the following limitations and conditions:
1. A measuring dev1ce and- 10ck trolTing works of a type acceptable to
the Department shall be pe n installed and maintained as -part.of the

under this right is subject to control by
District No. 32C,.Medicine Lodge Creek. 3. Approval

diverting works. 2. U
the watermaster of State‘Wa

ant any right-of-way across the land of another.
4. The maximum édmbihed. ume “to be diverted under the rights ‘identified in this
transfer shall no ceed 372.0 acre feet/annum.

X

Witnessquy han Aiday of August 19_85

| Lot Sorer

.~‘\n. Chief, Operations Bureau

of this transfer dog

FOR DEPARTMENT USE ONLY

Received by @_ Date é”’&é? 'Xg ' Protest filed by
Prelim. check by Feo B0 PO # 33204
Receipted by ‘C’zt Date 5 ~27 85

Published in )ﬁ 4@7— ?@{«ZZZ{’ Copies of protest forwarded by

Pub. dates ___ & © &£ £/7-55 Hearing held by Date

Watermaster recommendation requested on é;@ Recommended for approval denial
L/ %@ & rec’d. 7855 by e

- » ¢



TRt 09L 8.8600°" TIVA0L
i ot -
NI geveEe  GI *ALID ¥VONS
ioLang . T 44 "LH3D IN3NONITAT
‘N3d INVHS *LAVHDHSY X% -
g%08€e - 9 v *3143 000*08% Dy
JARTTVLENE ONE 000 "*% VR
1oL
AN
1018ng
‘N34
2*08E X¥L gMgad *23 Aotz
N3WTIVLENI 154 %€ 9394 11 dMi 1 D35S I0¥9*w
‘101 1oset o
and 2011 £21000 " AuvyraIl 268 YO1I00ZT3IRENTTIAHA0-E gBGstaL
soransj O¥* #1L 281000° AY313WIDN  yagwnn T8 HASWNN TIDUVd ﬂ%ﬁﬂﬁﬁk INTVA LINLVA
waaf PP *S09E |BvHeCOo* 191# WOHOS ALHI3d0Ya IV EY ISACHLEN0D 00 Muv1o
%#* 094 w02 *6SY S60800* ALNNO , AV 4 >P&MQD¢&
INIWAVE 1IN B8E * S0Q000* FiV1S ve61 HOLD2ATTND XYL ALNNOD Nuv1D
LNTOWY : SIS0 ONIXYL LdiZJ3H ANV 3D11LON XYL A3LVAITOSNOD

1413334

L




Proof of Publication
The Post-Register

State of Idaho, {
County of Bonneville ( )

1, J. Robb Brady . first being duly sworn, depose and say: That 1 am the
............... Principal Clerk ... of The Post Company, a corporation of Idaho Falls, Bonneville

County, Idaho, publishers of The Post-Register, a newspaper of general circul‘ation, published daily,
except Saturday, at Idahe Falls, Idaho; said Post-Register being a consclidation of the Idaho Falls
Times, established in the year 1890, The Idaho Register, established in the year 1880 and the Idaho
Falls Post, established in 1903, such consolidation being made on the 1st day of November, 193!,
and each of said newspapers having been published continuously and uninterruptedly, prior to conso.h-
dation, for more than seventy-eighty (78) weeks and said Post-Register having begn published con!,m-
uously and uninterruptedly from the date of such consolidation, up to and including the last publica-
tion of notice hereinafter referred to. '

That the notice, of which a copy is hereto attached and made a part of this affidavit, was pub-

lished in said Post-Register for __.two ... consecutive weeks, first publication having been made
onthe _ 6th . . day of June , 19..85 , last publication
having been made on the ____13th . day of ... June . , 19,85, and that the

said notice was published in the regular and entire issue of said paper on the respective dates of
publication, and that such notice was published in the newspaper and not/n a sup menr

v 7

Ly

Subscribed and sworn to before me, this . 14th. day of4

Vogn X T gt

"~ Notary Public

My commission expires _.September 30, ..., 19.85 .

B10, 1M,




BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDAHO R .

IN THE MATTER OF APPLICATION )

FOR TRANSFER NO. 32-0014/0015/ )

0016/2049/2071/2079 IN THE ) ORDER ISSUING.

NAMF, OF WHAOO & BHA, INC. ) PROPOSAL FOR DECISION
) I.C. SECTION 67-5211

C. Stephen Allred, Director of the Department of Water
Resources, having reviewed the attached proposed decision pre-

pared by his appointee, Bobby D. Fleenor , who conducted the

hearing or who has read the record in this case, hereby approves

the same as a proposal for decision pﬁrsuant to Idaho Code, Section
67-5211 and orders that said proposed decision and é copy of this
order be served upon each of the parties to thesé‘proceedings whd
appeared at the hearing on February 9 ., 1979, of this matter or

. upon their attorneys in accordance with Rule 7.3 of the Rules of
Practice and Procedure of this Department.

Each party to these proceedings who appeared at the

hearing is hercby afforded the opportunity, pursuant to I&aho Code
Section 67-5211, to file exceptions to the attached propoéed decision
and to present briefs and oral arguments in accordance with the
provisions of this order. Exceptions may not be filed and briefs

and oral érguments may not be presented by parties who did not

appear at the hearing of this case. If no timely and proper ex-
ceptions are received, an order by the Director will-be entered

adopting and issuing the proposed decision as his final decision.

I.

EXCEPTIONS

A. To be considered by the Director, exceptions must:
1. be received by the Director on or before the 15th day

following the day of service of this Order and the propos

decision, and

Mchroy

PAGE 1 - ORDER



o | ¢
2. -specifically identify the portions of the proposed
decision to which exceptions are made and specifically
state the grounds for those exceptions. |
B. Exceptions not in compliance with the above stated :equiré-

ments will not be considered and will be deemed an acceptance

of the proposed decision.

IT.

BRIEFS
A. Any briefs in support of exceptions to the‘proposed degision
shall be filed with the Director at the same timé that party's
exceptions are filed with the Director.
B. Any party desiring to file a.brief in response to any exccptions
filed by .any other party may do so by filing such brief with the
Director on or before the 15th day following the last day any ex-

ceptions by any other party were served upon that party desiring to

respond.

ITI.

ORAL ARGUMENTS

A. No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party filing ex-
ceptions to the proposed decision and unless that request is filed
with the Director éoncurrently with the filing of that party's

. exceptions.

B. If oral arguments have been properly requested by a party filing
exceptions, any other party shall have the right to pfesent oral
arguments in response to the exceptions filed, provided that party
files a requesﬁ with the Director on or.before the 15th day following

the day the last exceptions by any other party were served upon that

party.

C. After all exceptions, briefs and requests for oral arguments
have been received by the Director and if oral arpguments have been
properly requested, the Director will, within a recasonable time,

set the case for oral arguments and notify each party of the plac

IEMED

ORDER -~ PAGE 2
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date and hour the oral arguments will take place and of the period
of time allocated for the arguments of this case. Unless the
Director orders otherwise, all oral arguments shall be heard in

>

‘Boise, Idaho.

IvV.

CERTIFICATION OF SERVICE

A. All exceptions, briefs, requests for oral arguments and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings

in accordance with Rule 7.2.

V.

FINAL DECISION

A. Tollowing the submission of all exceptions and briefs and
orallarguments, if they are hedrd, the Director shall issue a
final decision adopting, modifying or rejecting and replacing
the proposed decision. Gopies of the decision and order shall

‘be served on all parties.

DATED this & day of m% , 1990
LW

Q

CL_STEPHEN ALLRED
Director
Department of Water Resources

ORDER - PAGE 3




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR TRANSFER NO. 32-0014/0015/ ) PROPOSED
00l6/2049/2071/2079 IN THE NAME OF) MEMORANDUM DECISION AND
WHAQO & BHA, INC. ) ORDER ISSUED ON REHEARING

)

The application to transfer water right Licenses No. 32-2049,
32-2071, and 32-2079 first came before the Department of Water
Resources on May 10, 1976, when Grant Ashcraft, President of
WHAOO & BHA, INC., applied to the Department to consolidate the
points of diversion for six different rights to a new point of
diversion located in the NElygswly, Sec. 36, Twp. 12N, Rge. 34E
B.M., Clark County.

As a result of the requisite advertising in the Enterprise

Citizen several protests to the granting of this application were
received from water users in Water District No. 32-C. A confer-
ence and/or hearing in the matter was set for August 12, 1976.
Based upon the information presented at the conference and upon
the records and field inspection of the Department, the parties
agreed to allow the Department to reach a decision in the matter.
By its Memorandum Decision and QOrder issued February 9, 1977, the
Department approved a change in the point of diversion of the
decreed rights 32-0014, 32-0015 and 32-0016 but denied the trans-
fer of the three licensed rights.

The applicant petitioned for rehearing of the Department's
decision and requested opportunity to submit evidence. On
February 8, 1979, the matter came before the Department for
rehearing.

Department Jurisdiction

The applicant argues that, "the Department was without juris-
diction to refuse to grant the application for the change in
point of diversion and went beyond its jurisdiction in making aiE?

=

y

=

PROPOSED MEMORANDUM DECISION AND ORDER E?

ISSUED ON REHEARING, Page 1 e
| 5

B
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conclusion of law to the effect that a water right had been for-
feited through nonuse." The applicant further asserts that, "the
law is clear that the Department simply does not have jurisdic-
tion to adjudicate the existence, the forfeiture or abandonment
of water rights . . . ."

The arguments which the applicant raises must be analyzed in
view of Section 42-222 of the Idaho Code which provides the legal
mechanism for transferring water rights. This section requires
the following of the applicant, the director, and those wishing
to protest an application for transfer:

1) Any person "who shall desire to change the point of di-
version or place of use . . . shall first make application to the
department of water resources for approval of such change."

2) "It shall be the duty of the director of the department
of water resources to examine same . . . and cause notice of pro-
posed change to be published. . . ."

3) "Such notice shall advise that anyone who desires to
protest the proposed change shall file notice of protests with
the department, , ., ."

4) "It shall be the duty of the director of the department
of water resources to investigate the same and conduct a hearing
thereon.”

5) "He (the director) shall also advise the watermaster of
the district in which such water is used of the proposed change
. + « and the director of the department of water resources shall

not finally determine the action on the application for change

until he has received from such watermaster his recommendation

thereof . . . ." (emphasis added)

6) "The director of the department of water resources shall
examine all the evidence and available information and shall ap-
prove the change in whole, or in part, or upon conditions, pro-

vided no other water rights are injured thereby and the change

‘does not constitute an enlargement in use of the original

PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 2




o ¢

rights." ({emphasis added)

7) "All rights to the use of water . ., . shall be lost and
forfeited by a failure for the term of five (5) years to apply it
to the beneficial use for which it was appropriated. . . ."

8) "Upon proper showing before the director of the depart-
ment of water resources of good and sufficient reason for non-
application to beneficial use of such water for such term of five
(5) years the director of the department of water resources is
hereby authorized to grant an extension of time for forfeiture of
title ., . . for a period not to exceed five (5) additional
years."

It is clear from the above referenced provisions of Section
42-222, Idaho Code, the Director has a number of specific respon-
sibilities to fulfill before he grants any change in the point of
diversion or place of use of arwater riéht. However, the primary
responsibility plac¢ed upon the Director by this section of the
code 1is that emphasized in No. 6 above, i.e., the protection of
other water rights.

The question that must be asked is, "How can a water right be
injured?" To answer this, one must first remember that the
watermaster is elected and called to deliver water rights accord-
ing to the existing decrees and licenses; and therefore, it is
apparent that when the watermaster is called, the water supply is
insufficient to meet the demand.

Thus, any factor which would tend to reduce normal water
supplies will tend to injure other water rights. These factors
can include 1increased percolation, evaporation and conveyance
losses. This also includes diverting more water from the source
than has normally been diverted. This may result from irrigating
more land with a given water right or commencing the use of a
water right that has not been used for many vyears. This is
clearly the reason that the forfeiture provisions are included in

42-222.

PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 3
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Thus, if the Director finds that the right described on an
application for transfer has not been exercised for a time periocd
exceeding five years, and that a resumption of the use of such
right would result in injury to established water rights, he can-
not approve the application for transfer. If the Director fails
in his responsibility at this point, the injured parties may be
left with no recourse except a costly court action to protect
their rights against the resumption of a forfeited right. A

recent decision of the District Court of Idaho, Harshbarger v.

Idaho Department of Water Resources, Fremont Co. No. 7264 (Dist.

Ct. 7th Jud. Dist, Sept. 4, 1979), has held that the prior loss
or relingquishment of a water right sought to be transferred is an
issue which the Director may consider in order "to avoid a multi-
plicity of law suits."

The Department thus continues the position that it may pro?
perly consider whether a water right sought to be transferred has
been lost and forfeited by a failure for the term of five years
to apply it to the beneficial use for which it was appropriated,

Applicant's other argument is that the Department lacks
jurisdiction to adjudicate water rights in its administrative
proceedings. The order portion of the Department's February 9,
1977 Memorandum Decision and Order in this matter does not pur-~
port to be an adjudication of the rights described therein. What
the order does is approve certain rights for transfer and deny
certain other rights based upon criteria set out in Section 42-
222, Idaho Code. The partial denial is based upon evidence that
certain of the rights to be transferred have not been used since
1955 and thus have been forfeited through nonuse pursuant to
Section 42-222(2), Idaho Code, Consideration of the issue of

forfeiture by the Department was proper. See, Harshbarger,

supra. The decision and order denies an application to transfer
the rights in guestion based upon evidence showing that such

rights have in fact been statutorily forfeited.

PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 4

&
i

X3
[ Ry

&3

.



o ¢

It is the determination of the Director that the evidence
submitted by the applicant at the February 8, 1979 rehearing was
not substantially different from the information presented at the
August 12, 1976 conference.

The applicant weakly asserts that water was diverted under
licensed rights 32-2049, 32-2071 and 32-2079 by its predecessor
in interest, Mr, A. G. Eddie. However, the evidence is unrefuted
that only 124 acres have ever been irrigated under the combina-
tion of six rights shown on the application for transfer. The
three decreed rights authorized to be transferred by the Depart-
ment represents a total diversion rate of 4.82 cubic feet per
second. Utilized on 124 acres, this represents a diversion rate
of 0.038 cfs per acre or nearly twice the normal rate of 0.02 cfs
per acre., It has not been shown that an even greater diversion
rate is needed to irrigate these lands.

Further, no new evidence or testimony was produced at the
rehearing to show that the lands listed under the three licensed
rights have been irrigated since 1955, or that water has been
diverted at the licensed points of diversion. The findings of
fact and the conclusions of law made in the original order are
incorporated in this decision as though fully set forth herein.

NOW THEREFORE, IT IS HEREBY ORDERED that the Memorandum
Decision and Order of the Director entered herein on February 9,
1977 is hereby reaffirmed in all respects.

DATED this ¢ day of May, 1980,

BOBBY pP. FLEENOR
Hearing Officer

e

PROPOSED MEMORANDUM DECISION AND ORDER éés

ISSUED ON REHEARING, Page 5 E&:
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BEFORE THE DIRECTOR OF .THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO = - e

IN THE MATTER OF APPLICATION FOR
~TRANSFER OF WATER RIGHT NO'S. 32-
0014/0015/0016/2049/2071/2079 IN

CERTIFICATE :OF  MAILING
* THE NAME OF WHAGO & BHA, INC. - AR |

SN

v

I HEREBY CERTIF¥ That on the 16th day of May, 1980, true and correct
copies of the forego1ng ORDER ISSUING. PROPUSAL FOR DECISION and PRGPOSED HEMGRRNBUH
DECISION AND ‘ORDER, were ma1led postage prepaid to: .~‘._ e

Gene Cook | , ' Hugh Webster
Dubois, ID 83423 . . ‘ Dubois, ID 83423

:7Ben Fayle IR : Holmes Brothers
Dubois, ID 83423 _ Dubois, ID 83423

_Dean Shenton . . ‘ Bennie D. Fayle
Bubois, ID 83423 b _ - Dubois, ID 83423

Elman T. Woodfield K o - Mr. and Mrs. Hollis Shenton-f: B
Dubais, ID 83423 i - Dubois, 1D 834231 T

- - George Whittaker ‘;-%14; ﬁ”ﬁ; - Leland Small .
~Dubois, ID 183423 : - : Dubois! ID 83423 . -

" :Ned Gne1t1n§ u,“f"lvf - . " Thomas Steltzer
o Dubois, ID- 183423 ST Dubois, ID 83423

] Dave Ste]zer A R Allyn K. May -
Dubg1s, Ip: 83423 p-;' e o Dubox;,‘IDf 83423 .
Lynn Hoggan . Grant Ashcraft
Dubeis, ID 83423 = ” Route 1

- o ;-J‘E;' & .70t rSugar City, ID.83448

G. Rich Andrus ~° < © ° : R ' o

RIGBY, THATCHER & ANDRUS ’ Jack and Pat McGary

“. - 25 N. 2nd E. _ a ‘ Dubois, ID 83423

"~ Rexburg, ID ' . _
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BEFORE THE DIRECTOR oF THE DEPARTMENT DF NATER RESOURCES
LA T

e TR " OF. THE
 STATE OF IDAHO

. N THE MATTER OF APPLICATION FOR.
TRANSFER ‘6F WATER RIGHT NO'S 32-
o 0D14/0D15/0016/2049/2071/2079 IN
© THE'NAME OF WHAGO & BHA, INC.

e e St N Sl

o T HEREBY CERTIFY That on the 18th day of June, 1980, true and correat‘f'“
'f“scop1es of the faregozng ORDER ADOPTING PRUPOSED MEMORANDUM DECISION AND ORDER

?FINAL DECISION were mailed, postage prepaid to

Gene Cook : .. Hugh Webster .
Dubeis, Il 83423 : _ Dubois, ID 83423
: 'Ben-Fay]e o Holmes Brothers
- Dubeis, ID - 83423 ' . Dubois, ID 83423
_'..Dean Shenton Bennie D. Fayle.. =~
» " Dubeis, 1D 83423 - _ Dubois, ID 83423 Co
‘HE]HHH T;,Hoﬂd?ieid S o Mr. and Mrs. Hollis. Shenton
_ Dubois, ID 83423 ' Dubeis, ID 783423 :
" George Whittaker = - - Leland Small .~
‘Dubois, ID 83423 . ‘Dubois, ID 83423
Ned Gneiting - o Thomas Steltzer
Dubois, ID 83423 Dubois, 1D~ 83423
Dave Steltzer - : . =~ Allyn K. May
- Dubois, ID- 83423 , . _ Dubois, ID 83423_
Lynn. Hoggan _ o | Grant Ashcraft
rDubo1s, ID 83423 - Route 1 '
o S : . Sugar City, ID 83448‘ 
&. Rich Andrus : : - -
- RIGBY, THATCHER, & ANDRUS _ Jack and Pat McGary
25 M. 2nd E. . . Dubois, ID 83423 "

..'ARexburg; ID .
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BEFURE THE DIRECTUR OF THE DEPARTMENT OF WATER RESGUREES
OF .THE
STATE OF IDAHO =

" ‘IﬁﬁTﬁﬁfﬂﬂTTER OF APPLICATION FOR TRANSFER
. o WO 32ﬁau14/0015/0&15/2049/20?1/2079 IN.THE -
Tl ONAME OF wHAoo AND BHA, INC.

GRBER ADGPTING PROPQSED
HEMBRANDHM BECISIDN ASD QBﬂEﬁ
F}NAL BECISIDN

wHEREAS, C Stephen Allred, Director of ‘the Department of Nater Resaurces,
o rhaV1ng 1ssued and served -a copy on the parties thereto on- May 16, 1980 a: Pr@pased |
ufMemﬁrandum Bec151nn and Urder Issued on Rehear1ng in the abova captﬁaned matters,
) pursuant to Idaho Code, Section 67 5211; and, o S

HHEREAS more than fifteen (15) days have past 51nce the service nf the

’-:PropnsedkMemnrandum DEC1sion and Drder Issued on Reheariﬂg, and,

- 7 NHEREAS. no except1ons to that Prnposed Hemorandum ﬂECJS10ﬂ and Urder

“have been reca1ved~ . _ I R
- ;ﬁ IT 1S, THEREFORE, HEREBY ORDERED that said Propgsed Mamerandum Beeision
_and Didérﬁbe adaptad-and 1ssueé as the Fina1 BeCﬂsion hnd Urder. o

frge

4;*9f'.f s e Dated th1s ZES day of June 198&
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF TRANSFER NO's. 32-0014/

ORDER GRANTING A

32-0015/32-0016/32-2049/32-2071/32-2079
REHEARING

IN THE NAME OF WHAOO & BHA, INC.

po L L L

WHEREAS, on May 10, 1976, WHAOO & BHA, Inc. applied to the Department
of Water Resources for a change in the point of diversion of water rights nos.
32-0014/32-0015/32-0016/32-2049/32-2071/32-2079; and,

WHEREAS, a conference was held on August 12, 1976, in Dubois, Idaho,
at which the protestants and the applicant agreed to allow the Director of the
Department of Water Resources to reach a decision based upon the information
obtained during the conference; and,

WHEREAS, on February 9, 1977, the Director issued his Memorandum
Decision and Order; and,

WHEREAS, on February 16, 1977, we received a letter from Mr. G. Rich
Andrus, attorney for WHAOO & BHA, Inc., requesting copies of the files involved
so that a petition for rehearing could be filed; and,

WHEREAS, on February 28, 1977, the copies were forwarded to him; and,

WHEREAS, on March 7, 1977, the petition for rehearing was received
from WHAOQ & BHA, Inc.; and,

WHEREAS, the peition,under the circumstances, was timely filed; and,

WHEREAS, the peition set forth the sufficient grounds for rehearing;

IT IS, THEREFORE, HEREBY ORDERED that the petition for rehearing is
granted.

Dated this 2%  day of March, 1977.




Name of applicant

Post office address

Q Transfer No. L EFT

Application No.  32-0014/32-0015
32-~0016/32-2049/32-2071/32-2079

STATE OF IDAHO
DEPARTMENT OF WATER.RESOURCES

- APPLICATION FOR TRANSFER OF WATER RIGHT ‘
To Change the Point of Diversion and/or the Place of Use AF?RGVED

WHAGO & BHA, INC.

Phone 356-3178

Sugar Rt. #1

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:
a. Decreeto A. G. Edie
{Name}
incase of Thomas A. Robson et al vs James Colson et al
dated  Sept. 15, 1953  in Ninth Judicial Court countyof _Clark
32-2049 \ {Name of court) _
b. License No. 32-2071, 32-2079 issued by the ldaho Department of Water Resources
c. Claim No. | on file with the Idaho Department of Water Resources
2. If applicant is not the original holder of thi$ right, explain how it was acquired and attach a copy of
" the deed or other evidence of ownership of the land to which the right is appurtenant
Through purchase of land.
3. .Source of water Indian Creek tributary to  Medi cine Lodge Creek
. 32-0015 5-0T-84
Date of priority. (32-0014), ~ 6-14-83. 32-2049 1-10-14 32-2079 10-04-30
i se20QTer - 32-2071 7-26-17
Water is used for the foilowing purposes:
amount __ 16.92 for Irrigation _purposes from __ App, 1 to__Nov. 1
amount for. purposes from 1o -
amount for purposes from to
o {month/day — both dates inclusive}
6. Total amount of water under right: a. 16,92 cubic feet per second
' &/or
_ b. acre feet per annum
7. Location of origina\l_ point of diversion is SE of SW % of Section 1
Township 1IN Raﬁge "':345 - B.ML, in Clark County
Additional points of diversion, if any  SELSW4, Sec. 36, T. 12N, R. 34E; NELNWYL, Sec. 1 .
T. 1IN, R. 34E, SE4NWY%, Sec. 36, T. 12N, R. 34E, B.M. '
8. Lands irrigated or place of use:
NEVs NWY; SWla SEVa JOTALS
TWP. | RANGE | SEC. I v nwia| swue] seva | neva] nwva] swia [seve | Neva] nwoa | swia [ seve | veva | nwva [ swra Jseve
DECREE [ '
TIN[ 34E |12 |40 |40 40 [40 40 [ 40140140 320
1IN | 34E | 12 PB7.5|40 |40 }40 | 30 401 40 20435.9 40 1 40 | 21 424
** SEE REMARKS 450

MICRGRLMED

Total number of acres to be irrigated



pa1eblid ag 01 $3198 JO Jaguinu |Blo) SAAYWIE 33S %x

FIVICL

| T35 | TAMS [YAMN | TAIN | 43S | YIMS | YIMN | T1EN | PA3S [ TAMS [YUMN (%3N | 7435 [ RS | IMN | P3N

U235 JONVY ‘dMl

*as TIMS TAMN YAIN

I I B

:paliajsuell 5 |14 Y61 BYI YoIym 01 asn 4o aoeyd Jo spue| syl aquIasag ‘e

I9NYHD ON asn Jo soejd wy sbueyn g

Jajem 1o

95N JUSLILJJ2 9J40W  uOISIBAIP JO (shrulod syl ul abueyo 2 uo) BuiAjdde Joj suoseal 8yl aquosag P

waISAS JIJULJIAS AT[ARJD J0) Bui[adLd @935 ,9 03 .8} sydom Builiaalp Jo vonduaseq o

siulod |jeucilppy

Alunoc) S PLIR “IN'g’ IWE sbuey
NZL diysumoy 9€ uopoag’y, MS & IN UCISISAIP 4O (S)Iulnd  °q
199 aioe 10/1g "$'1'0 26°91 pollaAIp 8g O 181em Jo tunowy ‘B
uoisiaalp jo wed ut abueyny )
IDNYHD 031S3IND3H IHL HIL4V ‘SJOIHIHL NOILHOd HO LHOIH 40 NOILdIHIS3a D
TAIS | VAMS [ YIMN | BN | 435 [ YAMS [ ZUMN (%3N | 7438 [ %AMS {YUMN |7A3N | %is | 2MS | AUMN | BAan .
S1¥10L ‘338 FONVA dMl

¥A3S AMS YLMN YAIN

:|snjoaoeld €

: siulod [eUOHIPPY

Alunon g’ abuey
diysumo | uonoeg ‘% 13 UOISIBAIP JO U4 7

wnuue Jad 109} a1oe q
10/

puo2as Jad 189} 21gnJ ‘B lIBIEM JO JUNOWy )

(g ved nwo ‘pabueyo paisenbal

s 346 aua 8 41} A31SINDIY S IONVHI JHL HOIHM HOd LHOIY 40 NOILHOd 40 NOILdigos3a g



b.

Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated.

Show clearly the land involved by section, township and range number.

< 34

T T T T
_ _ _ | | _
_ _ _ # _ " _ _ | _
e S et e B B e e i Bt S e s Il B N ]
| _ _ | | _ _ | [ /.
| | | ﬂ _ ! | i _J//
! | ) | } | P | ]
_ H | | ! ﬁ | “ e c.._ ' “
! 1 _ ! 1 _ ! L W I &2
A5 s Aty Bt s S A N A B I | T
| | | | | | N
_
! _ | _ | _ _ Q
1 | f f | T " f
_ ! | [ | | ! |
L] | | | " |
_
B T -
_
_ _ _ _ _ |
| _ 9 W |
T _ _ I
| " m | |
| | | o | |
! _
S s s s s s R R
_
! _ _ | " _
| | | | | |
_ T 1 . T
| | | | | |
| L | |||_|||=|||ﬁ|||||||_|||
| _ i i _ ] | “ | "
| ! _ _ [ |
! _ B — e B S | M
| | I O | | T | |
| _ _ _ _ |
s o S e IHES s s s s St Bt Ay s
t _ _
_ ! _
! ! | I I _ |
_ L | _ _ | Ml | “ _
“ ! | _ ! | _ _ _ |
_ ! _ _ ! _ _ | | _

! ! ! _ ! _ _ | | | !
|I.|I._||I.|r|i!||.__|||l||||_ ||l||||_|||l|||I“|||I.1'I|I._|I.|I|i1ri_' |||||||| _|||1 ||||“.I-i1| [ _||||
| | | | _ | _ | _ |
“ ! | _ _ | - | | |
| ! | | ! H | | _ !

_ : | | | | | | | _
ulllﬁlllIIII%IIIrlllﬂIIIiI:IﬂIIIllliﬁfi||lllﬂlllulllﬁ ||||||| Ttilllllﬂ ||||||| #|$1
O H-dz| “ o | | |
_ _ _ _ | gl ! _ _ _

SCALE: 2 inches equal 1 mile. Draw plan in ink.
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE |
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER NO.
32;09|4/32-00]5/32-0016/32-2049/32-2071/32-2079
IN THE NAME OF WHAQO & BHA, INC.

)
) MEMORANDUM DECISION
; AND ORDER

)

)

On May 10, 1976, Whaoo & BHA, Inc. apﬁlied to the Department of
Water Resources to change the point of diversion of three rights (Nos. 32-0014/
32-0015/32-0016) decreed to A. G. Edie in the case of Thomas A. Robson, et al
-vs- James Colson, et al, as modified by the stipulated agreement dated |
September 15, 1953, and three licensed rights (Nos. 32-2049/32-2071/32-2079).

The water rights more specifically described as:

No. Amount Priorit , print of Diversion
32-0014 0.50 cfs 67i571§§3 .none listed in decree

32-0015 1.32 cfs 5/01/1884 none listed in decree
32-0016 3.00 cfs none listed  none listed in decree
32-2049 3.50 cfs 1/10/1914 -, SE%SWY%, Sec. 1, 1IN, 34E
, *SEMSW4, Sec. 36, 12N, 34E
32-2071 6.60 cfs 7/26/1917 NEXNW%, Sec. 1, 1IN, 34E
32-2079 2.00 cfs 10/04/1930 SELNWY , Sec.?BB, 12N, 34t

The applicant proposes to change the location of the point of diversion
so that 16.92 cubic feet of water per second is diverted from Indian Creek at a
point in the NE%SWy, Sec. 36, Twp. 12N, Rge. 34F, B.M.

Notice of this proposed change in the pbint of diversion was published
in the Enterprise-Citizen at Rexburg, Idaho, on May 20 and May 27, 1976, and
subsequently was protested by fifteen waterusers of Water District 32C.

A conference was held to hear the objections to the granting of the
proposed change was held in Dubois, Idaho, on August 12,Hi976. The applicant
was present and represented by Grant Ashcraft, President of WHAOO & BHA, Inc., and
G. Rich Andrus, Attorney-at-Law of the firm Rigby, Thatcher & Andrus. The
protestants were present and represented themselves. The primary issues raised -
concerned the current status of the licensed rights the applicant is seeking to
transfer and a claimed expansion of the area of irrigation under the decreed rights.

Testimony on behalf of the applicant and protestants was presented.

VICRGFLMED
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After having reviewed all the evidence presented at the conference
and the pertinent information in the Department's official files and based
upon the Director's understanding of the law, the Director of the Department of
the Department of Water Resources makes the following Findings of Fact,.Conc1usions
of Law and Order:

FINDINGS OF FACT

1) The applicant is the owner of decreed rights 32-0014, 32-0015,
and 32-0016 which were originally decreed to A. G. Edie for the irrigation of
the E%, Sec. 12, Twp. 11N, Rge. 34E, B.M., in the éase entitled Thomas A.
Robson, et al -vs- James Colson, et al, as modified by the stipulated agreement
dated September 15, 1953. -

2) The 3.00 cfs identified as right No. 32-0016 is available for
use contingent upon the maintenance and use of a concrete f]umé constructed
as a water saving works. |

3) The watermaster's records indicate that the decreed rights
have been delivered during each irrigation season with the exception of
right no. 32-0016 which has not been delivered during the past two years due
to the failure of the owner to maintain the water saving works.

4) A field inspection and an examination of the aerial photographs
of the place of use show that aforementioned decreed rights have been used for
the irrigation of 124 acres of land located within the El, Sec. 12, Twp. 11N,
‘Range 34E, B.M.

| 5) There is evidence that water under licensed rights 32-2049,
32~-2071 and 32-2079 has not been used by the previocus land owner or the
applicant since 1955.

6) Section 42-222 of the Idaho Code states that "... all rights to

. the use of water acquired under this chapter or otherwise shall be lost and
forfeited by a failure for the term of five (5) years to apply it to the
beneficial use for which it was appropriated and when any right to the use of
water shall be lost through non-use or forfeiture such rights to such water
shall revert to the State and be again subject to appropriation under this
chapter.”

7) The stipulated agreement of September 15, 1953, setting forth
the recognized water rights is further evidence that the water under the

licensed rights was not being used since they were not included in the agreement.

MICROFILMED



8) The applicant has requested no change in the place pf use
by said application.
CONCLUSIONS OF LAW

1} The applicant is the successor in interest to the rights
originally decreed to A. G. Edie and is entitled to change the point of
diversion of these rights.

2) The applicant is entitled to irrigate the 124 acres of‘1and
within the E% of Sec. 12, Twp. 1IN, Rge. 34E, B.M. historica?1y irrigated
with his present rights.

3) The water rights evidenced by licenses 32-2049, 32=2071 and
32-207% have been forfeited through non-use. '

OROER _

IT IS, THEREFORE, HEREBY ORDERED and that pertion of Application
for Transfer involving rights No. 32-0014,_32-0015 and 3250016 is hereby
APPROVED subject to the following conditions: | _

1) That a measuring device of a type approved by the Direcﬁor
shall be permanently installed and maintained as part of
the diverting works.

2) That the de1iVery of said rights shall remain under the

control of the watermaster of Water District 32C.

IT IS, FURTHER ORDERED and that portion of Application for Transfer
involving rights No. 32-2049, 32-2071 and 32-2079 is hereby DENIED pursuant
to Section 42-222, ldaho Code. |

Dated this _<¥__ day of February, 1977.

R. KEPN
Director

MICRGFILMED
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| Dapartraent of Water Resourced
REAL ESTATE SALES AGREEMENT District Otfics

THIS AGREEMENT, executed in triplicate this 22 day of
December, 1975, by and between ARTHUR G. EDIE, a widower and
single man of Dubois, Clark County, Idaho, hereinafter referred
to as "Seller", as Party of the First Part, and WAHOO, INC.
and B. H. A., INC., both Idaho corporations with their principal

places of business at Rexburg, County of Madison, Idaho, here-

inafter referred to as "Purchasers”, as Parties of the Second

Part.

WITNESSETH:

l. Sale. .
The Seller, in consideration of the covenants hereinafter

contained on the part of the Purchasers, does hereby sell and
agree to convey unto the Purchasers by Warranty Deed, conveying
a good and clear title to the same in fee simple, free and clear
of all encumbrances, excepting any that may have attached by
reason of any act or acts of the Purchasers and excepting any

to which this agreement is expressly made subject, the following
.described property located in Clark County, State of Idaho,

to-wit:
Tract One: East 1/2, East 1/2 West 1/2, Section 12,
Township 11 North, Range 34 East, Boise Meridian.

Tract Two: All of Section 7, Township 11 North,
Range 35 East, Boise Meridian.

Tract Three: South 1/2 Northeast 1/4, Southeast 1/4
Northwest 1/4, Northeast 1/4 Southwest 1/4, North 1/2-
Southeast 1/4, Lots 1, 2 and 3, Section 36, Township
12 North, Range 34 East, Boise Meridian.

Subject to a certain idlien and encumbrance thereon
to the Federal Land Bank Association, Idaho Falls,
Idahe, which the Seller shall pay, and agrees to
pay, from the payments to be made by the Purchasers

hereunder. . -

~
Together with all improvements, water, water rights,
easements and appurtenances thereto, and subject to
such rights, easements and covenants as appear of
record or by use upon the premises.

Together with personal property consisting of 1/2
mile of 4" sprinkler pipe, a tractor power-take-off

pump, and a dwelling home located upon the property.
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2. Price and Payment.

The purchase price of said property is the sum of $177,500.00
lawful money of the United States to be paid by the Purchasers’

to the Seller in manner as follows: _

a) The sum of $26,987.50 upon the execution of this agree-
ment, the receipt whereof is hereby acknowledged. {The Seller
shall pay interest on the amount received as down payment at
the rate of 10% per annum from December 22, 1975, to May 1,

1976, and which interest may be deducted from the payment
to be made by the Purchasers to the Seller on May 30, 1976.)

b) The sum of $24,487.50 shall be paid by the Purchasers
to the Seller on or before May 30, 1976.

¢) The sum of $53,225.00 shall accrue interest théreon
at the rate of 7 1/2% per annum, commencing May 1, 1976, and
the principal and interest shall be payable in twelve (12)
equal annual installments with the first annual installment
due on or before January 10, 1977, and with the subsequent
annual installments being due and payable on or before January
10th of each succeeding year thereafter until the full amount
of principal and interest thereon shall have been paid. The
payments shall be computed as an annual amortized payment for
the total of $53,225.00, including principal and interest, over
twelve (12} equal annual installments,commencing as of January 10,
1976, and upon the payment on January 10, 1977, the amount of
interest attributed to such payment from January 10, 1976 to
May 1, 1976 shall be deducted therefrom and the Purchasers
shall have the obligation only to make such portion of the pay-
ment as would represent the principal and the interest accrued
subseguent to May 1, 1976.

d) The sum of $72,800.00 shall accrue interest thereon
at the then prevailing rate established as the rate of interest
charged by the Federal Land Bank Association, Idaho Falls, Idaho.
The interest shall accrue“upon the amount to be paid by the Pur-
chasers herein as of May 1, 1976, and principal and interest.
shall be payable in thirty (30) egqual annual installments,
commencing January 10, 1977, and continuing on or before the
10th day of January of each and every year thereafter until
the full amount of principal and interest shall have been paid.
The Payments shall be computed as an annual amortized payment for
the total of $72,800.00, including principal and interest, over
thirty (30) equal annual installments, commencing as of January 10,
1976, and upon the payment on January 10, 1977, the amount of
interest attributed to such payment from January 10, 1976 to
May 1, 1976, shall be deducted therefrom and the Purchasers

4
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‘shall have the ob ation only to make such pgrtion of the pay-
ment as would rep:!ent the principal and th‘nterest accrued
subseguent to May 1, 1976. ' ;
e) Subsequent to January 1, 1977, the Purchasers shall
have the privlege and option of prepaying any amount upon the
contract balance at any time in multiples of $100.00, and
interest shall accrue on the prepayments made only to the date
of payment. All prepayments made shall be firét applied to |
the balance which has the then highest interest rate accruing
thereon. The amounts so paid shall be applied to the last re~
maining payments due upon said contract and shall not alter or
reduce subsequent installment payments. |
3. Allocation of Payments. _
That the price herein agreed to be paid shall be allocated
to the property sold and purchased in the_following amounts:

Dwelling home . . . . . . . . . . $20,000.00
Real property and sprinkling
equipment . . . . . . . . . . . .5165,300.00

4. Possession Date.

The Purchasers shall have possession of the farming premises
to perform all farm work necessary for the 1976 crop season and
shall have possession of the dwelling home located thereon on

or before May 1, 1976.

5. Taxes and Assessments.

The Seller shall pay all taxes and assessments for the
year 1975 and prib; thereto and the Purchasers shail pay all
taxes and assessments for the year 1976 and subsequent thereto.
The term "taxes" shall include all water district or canal stock
company assessments, if any. :

6. Deed or Title Insurance.

The Seller shall execute and deliver to the escrow agent
hereinafter named, a good and sufficient Warranty.Deed to the
premises herein sold and agreed to be conveyed, cdnveying fee
simple title to the Purchasers, free and clear of :all encumbrances,
excepting any to which this agreement is expressly made subject
and excepting any that may have attached by'reason of any act

-oxr acts of the Purchasers.

Concurrently with the delivery of said deed, the Seller
shall cause to be delivered to the escrow agent a Purchaser s
Policy of Title Insurance, at Seller's discretion, which policy
shall show fee simple title in the Seller, free and clear of
all encumbrances excepting any that may have attabhed by reason



of any act or acts of the Purchasers and exceptlng any to which
this agreement is expressly made subject.

In the event any defect appears in the tltle of the Seller,
the Seller shall have a reasonable time in whlch to clear such .
defect, and it shall be the Seller's obligation so to do.

7. Grazing Permits.

It is understood and agreed by and between the parties that
all grazing permits held by the Seller, in connection with said

premises herein sold and agreed to be conveyed, shall be assigned

which shall be through the Bureau of Land Management and the
United States Forest Sexrvice. The Purchasers shall place with
the escrow agent hereinafter named a reassignment of all of
such grazing rlghts and privileges, which shall be held by the
escrow agent and redelivered to the Seller if a default should
occur in the contract which requires the redeliverance of docu-
ments delivered to the escrow agent to the Seller.

8. Escrow Agreement.

The parties shall concurrently herewith enter into an escrow

agreement with The Idaho First National Bank, Rexburg, Idaho,

as escrow agent, and shall deliver to such escrow agent a copy
of this contract, together with the Warranty Deed from the
Seller to the Purchasers of the real property sold, Bill of Sale
to the personal property, assignment of water stock, and the
reassignment of grazing rights by the Purchasers to the Seller.
The Seller shall further deliver as herein provided to the
escrow agent a Purchasers' Policy of Title Insurance.

Such documents shall be delivered to the Purchaéers upon

the completion of the terms and conditions to be performed by

the Purchasers under the terms of this contract. In the event
of a default by the Purchasers in the perforﬁance of the terms
and conditions herein provided and such default remaining for
a period of time as hereinafter provided without being corrected,
then upon request'énd demand of the Seller all such documents.
and instruments shall be returned by the escrow agent to the
Seller. ,

9. Purchasers' Covenants.

The Purchasers covenant, represent and agree as follows:
a) To make all payments of. principal and interest and
to pay all taxes as hereinabove provided.

o R
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b) To keep said premises insured for the full insurable
value of the premises, or for the balance due on this contract,
whichever is the lesser, for loss by fire or other unavoidable
casualty, or loss by cause covered by extended coverage, and
to make the loss payable clause to the parties as their interests
may appear at the time of loss. That the Purchasers shall cause
a duplicate copy or certificate of the insurance coveragé to
be furnished to the Seller as such insurance policy is issued
and for any renewal thereof. That should the Purchasers desire
to use the proceeds of insurance to replace or repair any damaged
or destroyed property, that the same shall be available to the
Purchasers for such use to the extent of such insurance, but
should any portion of the insurance proceeds not be used in
such manner, then all of such insurance proceeds not so used
shall be paid to the Seller in reduction of thé balance due
on this contract.

c) That the Purchasers have examined the above described
premises and accept the same in the condition as they are now
in at the date cof this agreement.

d} To keep the premises in good condition during the term
of this agreement and to keep the same in as good repair and
cdndition*as the same now are or may be put by the Seller. That
the Purchasers shall not commit waste upon the premises and shall
do nothing which shall decrease the security of the Seller or
be detrimental to the value of the premises. |

e} To not assign or sell this contract or thé property
described herein or any part thereof, or any of the grazing
permits appurtenant thereto, without the prior written consent
of the Seller, which consentlshall not be unreasonably withheld.

f) That the Purchasers shall not abandon or leave unoccupied
any buildings upon said premlses sold. '

g} That the Purchasers shall farm that portion of the prem-
ises cultivated and farmed in a good farmlike manner with a
reasonable crop rotation to preserve the fertility of the soil
and shall apply such fertilizers, insecticides and chemicals
and shall supply such labor in the control of weeds as shall be
reasonably withheld.

h) That the Purchasers shall take all steps reqguired and

necessary to have the transfer of the grazing permits with the
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Bureau of Land Management and the United States Forest Service
transferred for use by the Purchasers and shall maintain and
keep the same in good standing and shall pay all assessments
thereon and do all required to keep such grazing permits in
full force and effect during the term of this contract and shall
not remove such grazing permits from being appurtenant to or
as connected with the property herein described as the baseland
for said permits. -

10. Seller's Covenants.

The Seller covenants, représents and agrees with the Pur-

chasers as follows:

a) The Seller represents that there is a prior encumbrance
upon said premises to the Federal Land Bank Association, Idaho
Falls, Idaho, and the Seller shall cause all payments to be
made thereon and to discharge all obligations to be performed
thereunder from the payments to be received from the Purchasers.
under this contract. That should the Seller in any default or
become delinquent in the performance of the terms and conditions
thereunder that the Purchasers hereunder may make such payments
or perform such conditions as may be required to protect their
interests and all such payments made may be applied against the
balance due under this contract. |

b) That all water and watef rights connected with said
premisés are appurtenant thereto and there is no stock or canal
or ditch company rights, other than that appurtenant to the
property which shgll go with and follow the property.

‘ | c) That the Seller shall remove all items of personal
property, to be taken by the Seller from the said premises,
on or before May 1, 1976. -

11. Default.

Provided, however, that this agreement is made upon the
express condition that time and punctuality of payments and
performance of conditions are of the essence and a material
part of this contradt, and if default should be made in the
payment of the said several sumsy, or any of them, or any part
‘thereof, for a period of sixty (60) déyﬁ after notice in writing
from the escrow agent at the request of the Seller, or if the
Purchasers should abandon the said property or in any other

way breach this agreement, or if the said property is seized

i
|
i
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or levied upon or attempted to be seized or levied upon, under
any legal process issued against the Purchasers, or if the Pur-
chasers file a voluntary, or has filed against the Puréhasers,

an involuntary petition under the Bankruptcy Act (it being
understood that the default and grace perlod above provided.

shall not apply to such conditions), the Seller, at the Seller's
option, may retain all payments made by the Purchasers theretofore
as liquidated damages for the breach of this agreement by the
Pﬁrchasers; and the Seller shall have the rights to re-enter

and take possession of the premises and shall be revested with

the title free from all rights and claims of the Purchasers.

(The election of this remedy shall not preclude the Seller
from recovering daMages against the Purchasers for waste upon or
destructlon to the premises and improvements.

In the alternative, and in the event the Seller does not
declare a forfeiture of this agreement as herein prov1ded, the
Seller shall, subject to the notice of default as above provided,
have the right to declare the entire balance of the purchase
price and interest owing under this agreement at the time of
default as being immediately due and payable and may bring suit

against the Purchasers for the unpaid principal and interest,
1nclud1ng costs and fees.

As a further alternative, the Seller shall have the right,
at'the Seller's option, to declare the entire balance as immediately
due and payable upon any such default as aforeéaid, and may

treat this contract as a note and purchase money mortgage on

said real property and a security agreement on any perSonal
property and pass title to the Purchasers subject to such mortgage
and security agreement and pfoceed immediately to foreclose
the same in accordance with the laws of the State of I1daho;
to have the property sold and the proceeds applied to the payment

-0f the balance due includiné accrued interest, any advancements

made upon taxes, assessments, to protect Seller's security,
costs and attorney's fees and the Seller shall have a deficiency
judgment for eny balance which may remain.

1z. Default-ih Insurance, Taxes and Assessments.

Should the Purchasers fail to make any payments oflinsurance,

taxes or assessments or other payments as required under this
contract, the Seller may pay the same, and the same shall be

_({_y
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immediately due from the Purchasers to the Seller and the
amount théreof may be added to the balance due under this con-
tract or collected by other action from the Purchasers.

13. Fees and Costs.

That the initial fees and the periodic charges of the escrow
agent, and the costs of the preparation of this contraét,'escrow‘
agreement and transaction, shall be paid by the parties in equal
shares. ‘

- Should there be a default in the provisions of this contract
in the performance thereof by the Purchasers, and should the
Seller employ an attorney to assist in the enforcement of any '
of the provisiohs herecof, the Purchasers agree to pay a reasonable
amount for such attorney's fees. In the event an action is
brought to enforce any of the terms of this agreement, the success-—
ful party to such action shall be entitled to recover from the '
losing party a reasonable attorney's fee, together with such other
costs as may be authorized by law.

14, Benefits. _

. The terms and conditions of this contract shall inure to
the benefit of and be binding upon the heirs, executors, admini-
strators and assigns of the parties hereto.

15. Written Agreement.

This contract shall contain the entire agreement between
the parties herete and there are no oral representations or
warranties not herein contained.

1s6. interpretation.

The term "Seller" and "Purchaser" and the language of this
agreement, where there is more than one seller or purchaser,
shall be construed as plural and if any of the parties are feminine,

or are firms or corporations, the masculine ‘shall include the
feminine and the neuter.
IN WITNESS WHEREOF, the parties hereto have hereunto set

their hands and seals the day and year first above written.

KEZ'Zﬁégctgécr éfcsz;

Arthur G. Eddie

WAHOQ, INC.

Y 7
A | e
By: gzﬁﬁﬁﬁgiAzi (f;ﬁzd%é/h7égc5z

B. H. A., INC.

P :
' P _—
BY:jgzgeﬁﬁf(;ifi /Qé;éﬁ?ifzéggéi—”

t
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STATE OF IDAHQ

County of

:

On this J/

T S St

SS.

day of December, 1975, before me the undersigned,

a Notary Public in and for said State, personally appeared ARTHUR G.

EDIE, known to me to be the person whose name is subscribed

to the within instrument,

the same,

IN WITNESS WHEREOF,

and acknowledged to me that he executed

I have hereunto set my hand and affixed

B

my official seal the day and the year in this certificate

first above written.

Stete of Tdaho
S connty ol Frorumd

Forsomalls wpmesr

Grant “aheraft ar: o oo

DELE T vy 00nur L

and who o0y acinonTe

oursusnl e Torours bo
GPhoann o nand

)
... J R

'_‘ ' }

. -~

:i .:."J . ’/

_‘_.1, .«,zf iy -
Notary Publlq For State of_Idaho

R651d1ng at

N
{ S
. . P _'{,/ . -~ - - -
LT LS T o BEWAR K J)(':CL..'??_H)EI', 19?‘,3,
da '.ah'i" " :‘."fa, P, A M L i L] .u‘E Iixlﬂ:ihlB N
Ve e o T war a N Ty capechl ve?
s L ey i “e tay d l--’ I‘Ldpl’.g [N VL.A—:'V’

fUeGTel Loe Apove |nstrument
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.1 ,‘ ." B
:_ . f /-f it
‘-:«.:._)’ l <. !n. L-il l
- '. ce rsLuony, lduheo

Toriaio gl 4 _'5;*.;?“ T s
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GUARANTY

The undersignéd, being a principal stockholder, officer
and agent of one of the cdrporations that is the Purchaser
under the above contract of sale does hereby perschally
guaranty the performance by said corporation of the terms
and conditions reqguired by the Purchasers to be performed
under said contract of sale.

DATED this -/ déy of December, 1975.

R T N L T
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MAY 14 1978 | STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

"

Department of Water Resources

Eastern District Office
POWER OF ATTORNEY  __ ,_ ¢ 32 -2cr/
; 320205 =mg - 2oV
) P ree k‘-ykr. s L A~
The undersigned holder(s) of Permit/Application No. %2~ *° T of the

Department of Water Resources of the State of Idaho hereby nominates

Ceanl  Haernzl”

, whose address is _‘g ¥ 7 Qu;: an  Ioghe F3wyf

‘as attorney-in~fact, with fuil authority to act for and on behalf of the undersigned in all

matters pertaining to the above numbered permit or application. Such acts shall include,

but not be limited to, the filing of application, receiving of all notices,

the signing and

filing of applications for extension of time and for amendments of said permits, and the

submission of proofs of completion of works and beneficial use of water.

,19_75.

~<. M /4'; | If?}’-f ‘Dated this L/ day of__ﬂy'm,

f
2

QIWTH0H!

0 S Be B

STATE OF IDAHO . )

County of /{{W )) o

On this /LA dé.y of | M , _IQ?Q, personally

Vs

@
A

Bogot & ARACretr~ UV Do b vne To Ge i Frtbatind 36, lb\&'

appeared before me}‘the signer (8) of the above instrumenth who duly acknowledged to me

Seectr cp
that he /I( executed the same,
1 it ST
Bea

Notaryﬁﬁic

Residing at Mﬁ‘r/

7
My Cor?;uis ion expires:

Vs
r 4 p‘,r-

¥



STATE OF IDAHO .
County of Clark )

Terry Weatherston

being
first duly sworn, deposes and says that he is the

_Printer of THE CLARK COUNTY
ENTERPRISE, a weekly newspaper published in
Dubois, Clark County, in the State of Idahe. That

otice of Propesed Change of Water

a true c&?tgf which is hereto attached was pub-
lished in THE CLARK COUNTY ENTERPRISE for

fwo .. consecutive weeks, first publication
having been made on the .. 2 O.t:'h _____ day of
May 1976 .. and the last

publication having been made on the 27th

day of ____. May L1976

That said paper has been continuously and
uninterruptedly published in said county during
o period of seventy-eight consecutive weeks
prior to the first publication of said notice or
advertisement, and is a newspaper within the
meaning of the laws of Idahe,

\Lf{'- L.L ] :i (,h /&‘C C/{_,:,-\,V(/{, i

- 0816/2048; 2071 12019
" Notice i hereby given that WHADO

JUN 1 1976

Department of Water {Gtue,

Eastern District Office

& BHA, Inc., Sugac City, ldaho, has .

applied to the Department of Walar
Resourcas for #ghangs in il goint of
"ot iihe of Indian

tafy -to Medicine Lodge
i“Fhe fighié sought to be
Jife evideficed by decrea lo

. @%is In~case ot Thomas A.
Robsoft, et &1 <vx James Colson e al,

da 18, 1953 in Ninth Judicial
coﬁga%m v'.sg_, and: by

; E‘ :
smssw‘.a NE%NW’:E, 1,
1IN R. 34E, SE‘ﬁSW%
SEUNWY%, Sec. 36 T. 12N; FI .
34E, B.M., Clark County, . -
.- The water under tha i rights

*_Is used1o irigate 320 actedwithin the

E%, Bec. 12, . 11N, A. 34E; B.M. The .

~water unger the licensed fights is

used fo in‘ismu 424 gerés within the

EY%. EVWHBac. 12:T.1N, R, 34E,
8.M. The todaf s Dfacrﬁsnmgal-
ed under't

Any grotesTagainst apbr&:"ﬁl of the

: above proposed change of water right
- rotist-ba flad wily Depart-
‘megnt of Wete 515 Un-

coln Road,'Idsho Fafariiaho, 1401,

on or bafore June 7,1978.

e ﬂ. KFJ‘!H’I-NGINSON
= . ‘Director

-

Pum'ishu - m Emrpnn -Citizen,

R 0 lchho.onkhy!ﬁandm
tz - . h

- TOBE ABFOLLOWS .
The water bedlveuhdwﬂhinme‘
" NE%SWY, - 36, T. T2N R. 3¢E
. B8M, Clafkc

Preiy
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CERTIPICATE OF ACCEPTANCE AND CONFIRMATION

Having recelved and considered a certified copy of that
certain instrument now of record in Clark County, Idaho, as
Instrurent o, 19795 in Book || of Miscellaneous at Page 176,
it 1s hereby certifiéd that the same is approved, accepted and
confirmed and 1s now on flle in the offlce of the Department of

heclamation of the State of Idaho, in Bolse, Idaho.

Mﬁ_é{m%/

JAHK K. KULP
State Reclamatlon Englneer

BDY W, THIMPSON
Supervlisor of Water Dlstiribution

Witness to S8igneture

STATE OF IDAHOD )

} se.
County of Ada )

On this day of , 1954, before

me , & Notary

Publle in and for the State of ldaho, porsonslly appeared Mark
R. Kulp, to me knoun.to be the person whose name 1s subscribed
to the foregoing instrument, and acknowledged to me that he exe-
cuted the sams in hls capaclty as State Reclemation Engineer of
the State of Idalho.
IN WITHNESS WHEEEOF I have hereunto subseribed my name
and affixed my officinl seal,

Notary Publlic for lLdaho
Resldence: Bolse, Idaho

a9 1
e EpiR R ——e i
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seipulate and agres, ag follows, Lo-uwit;

o) - e)

oy RN TR t";““' RY .y A h‘ 1)
WEPULATION RN f\{Ifx.E L .E‘a

Whereas, ther: Sz on £4lo and recarded in the Dintrf-h Lourt
of the Hin: h Judiciel DMasrdict of the Stae of Idaho, v anl ior
{larx Gauntyg Idabhn, a deoreo in the cése of Robson ve. Solson ot
al, dated June 13, 1701, in which i% proposes to allcocate and
doternine the water viguts in Medicine Lodge Creelk and its trilue
taries, in Clark County, Idehn, setting forth therein the descrip-
tion of lands, the npues of tha owners or purported ownersg, the
nuaber and grount of sccond feot of water apportloned and the dates
of priority and use thereof and,

Gherans, 't'amhaequenuly asnd recently dovelops that soma
errors in deacriptiﬁms, priorities and use have arisin, and cartoln
iraﬂafe have bheen attompted which ars not in etrict econpliance

with ©he provisicns of law respocing transfers and changes in uge

{3‘

and polne of diversion, and,

Yhereas, the seiual uge of the wateras of Fediecine Lodpoe Uraeel
and its ¢ri

7

anarden hag been determined, allcecated and put o v

¢

end agreod ©o by the ordpinal appropriastors emdfor their succossor
and gesigns, amd,

¥hareas, all.ef rhe lands describzd in sald decree and alli of
the water rigats that wore thorein set forth ere herein seb oub
by name, deseription, ascunt of water in segond feet and dates of

riority and uso, an | o

Yhareas, dn the intercst of settling the sights and pricritics

of the owsers of the lends irrigated and to be irrigated and o

establish the uses thorcof and allocate tho sane to tho prosemt

oG
ewners and purpsriod owpasrs in nccordance with the uses and prace
tiges now, &z of the date horeof, amd

Woereas, 21l of the lands involved and all of the water righls
portaining thoreto and $he uses thercof are within Water Bistrict
namber 37 of the etat:s of Tdgho, as sstahlighed by law.

How, therefore, the nnderaisned ian consideraticn of the prami=-

Rt 1) and of tho bonafits Jorived and to be derived Sthorsfiras, howduy

2
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FEB 2v 1968
Depactment of Waler Resources
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

- . am R emm e M e mm e e S MR am e W R e mm e me e am

IN THE MATTER OF APPLICATION )

FOR TRANSFER NO. 32-0014/ ) ORDER
0015/0016/2049/2071/2079 ) '

IN THE NAME OF WAHOO and ) Case No. 2-345
BHA., INC. )

An Order having been issued by this Court on November
22, 1985, requiring the parties to appear and show cause why
this appeal should not be dismissed, and neither party
appearing on said date,

IT IS HEREBY ORDERED, that the appeal is dismissed and
the Order of Dismissal entered on November 9, 1985, is hereby
re-instated.

Dated this 19th day of February, 1986.

T N S Boyd R. Thomas
N NP ' District Judge
SR o g
=7 ~ =i
- PN}

PR -“ﬁdﬁif
_ \ mm..ﬁfmor-% mgé

JO ANN 9/ TAVENNER, Cxerk Digt




CERTIFICATE OF MAILING.

I hereby certify that a true and correct copy of the foregoing
Order was mailed to the following, postage prepaid, on the 24th day of
February, 1986:

G. Rich Andrus, Esgqg. Kent W. Foster, Eag.
25 Neorth 2nd East P.0O. Box 129
Rexburg, ID 83440 Idaho Falls, ID 83402

State of Idaho

Birector, Department of Water Resources
373 West Franklin Street

Boise, ID 83702

Jo Ann S. Tavenner
Clerk of the District Lourt
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DEC 11 1989

Water Resources
JIM JONES Department of

Attorney General

State of Idaho
Statehouse, Room 210
Boise, Idaho 83720
Telephone: (208) 334-2400

CLIVE J. STRONG
Deputy Attorney General _
Chief, Natural Resources Division

PHILLIP J. RASSIER

KENNETH R, ARMENT

Deputy Attorneys General
Department of Water Resources
450 West State Street

Boise, ID 83720

Telephone: (208) 334-4448

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 32-0014/
0015/0016/2049/2071/2079

IN THE NAME OF WAHOO and
BHA., INC.

Case No. 2-345

RESPONSE TO ORDER
TO SHOW CAUSE

WAHOO AND BHA, INC,
Applicant~-Appellant,
Vs,

STATE OF IDAHQ, DEPT. OF WATER
RESOURCES: Dean Shenton, Elman

T. Woodfield, George Whittaker,
Ned Gneiting, Lynn Hoggan, Hugh
Webster, Holmes Brothers, Mr. &
Mrs. Hollis Shenton, Leland Small,
Thomas Steltzer, Allyn K. May,
Jack and Pat McGarry, and

Kenneth Rowland, (as successor

in interest to Gene Cook),

Protestants-Respondents.
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COMES NOW the Respondent, Idaho Department of Water Resources
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(Department), by and through its attorney, Kenneth R, Arment,
Deputy Attorney General, and responds to the Order to Show Cause
why this matter should not be dismissed pursuént to Rule 40(c),.
I.R.C.P., for failure to prosecute the appeal.

The Department is content to trust the determination of this
matter to the discretion of this Honorable Court. The Department
does not object to either dismissal of the appeal for lack of
prosecution or a finding that the appeal should not be dismissed.
If the Court finds the latter, however, the Department asks that
a time schedule be set for the request for preparation of
transcript and briefing submittals. In addition, the Respondent
believes that the primary issue on appeal, the Department's
jurisdiction to determine questions of abandonment and forfeiture
in a transfer proceeding, was determined in favor of the

Department in Jenkins v. State, Dept. of Water Resources, 103

Tdaho 384 (1982).

Respondent waives the right to present oral argument at the
hearing on the Order to Show Cause.

DATED this ﬁ:fi day of December, 1985.

JIM JONES
Attorney General

KENNETH R. ARMENT

Deputy Attorney General
Department of Water Resources

CERTIFICATE OF SERVICE

I HEREBY certify that I am a duly licensed attorney in the
State of Idaho, employed by the Attorney General of the State of
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Idaho and residing in Boise, Idaho; and that I served a true and
correct copy of the following described document on the attorney
listed below by mailing in the United States mail, first class,
with the correct postage affixed thereto on this _4 >  day of
December, 1985.

Document Served: RESPONSE T¢ ORDER TO SHOW CAUSE

Attorneys Served: G. Rich Andrus, Bsq.
RIGBY, THATCHER, ANDRUS
BARTON & WALTERS
25 North 2nd East
Rexburg, Idaho 83440

Kent W, Foster, Esq.

HOLDEN, KIDWELL, HAHN & CRAPO
P.O. Box 129

Idaho Falls, Idaho 83401

KENNETH R. ARMENT
Deputy Attorney General

~
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

Jim JONES BOISE 83720 DERARTMENT OF WaTER RESCURCES
ATTORNEY GENERAL STATEMOUSE, BOISE, IRAHD 83720
TELEMHONE: {12081 334-4448

December 5, 1985

Mr. R. Rhule Leonardson
Clerk of the District Court
P.0O. Box 205

Dubois, ID 83423

RE: Wahoco and BHA, Inc., v. State of Idaho, Dept. of Water
Resources, Clark County Case No. 2-345

Dear Mr. Leonardson:

Enclosed is an original of the following document together
with a certificate of service:

RESPONSE TO ORDER TO SHOW CAUSE
Please file this document in the above-entitled matter. Also
enclosed is a copy of the document. Please conform this c¢opy and
return it to me. An envelope is enclosed in accordance with the
reguirements of I.R.C.P. 77(d) (Supp. 1984).

Very truly yours,

Peggy Bale
Legal Secretary ,
Department of Water Resources

encl.



JIM JONES

Attorney General

State of Idaho

Statehouse, Room 210
Boise, Idahao 83720
Telephone: (208) 334-2400

CLIVE J. STROKG
Deputy Attorney General
Chief, Natural Rescurces Division

PHILLIP? J. RASSIER

KENNETH R. ARMENT

Deputy Attorneys General
Department of Water Resources
450 West State Street

Boise, ID 83720

Telephone: (208) 334-4448

IN THE DISTRICT COQURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 32-0014/
0015/0016/2049/2071/2079

IN THE NAME OF WAHOO and
BHA., INC.

Case No. 2~345

RESPONSE TO ORDER
TO SHOW CAUSE

WAHOO AND BHA, INC.
Applicant-appellant,

vs.

RESQOURCES: Dean Shenton, Elman

T. Woodfield, George Whittaker,
Ned Gneiting, Lynn Hoggan, Hugh
Webster, Holmes Brothers, Mr. &
Mrs., Hollis Shenton, Leland Small,
Thomas Steltzer, Allyn K. May,
Jack and Pat McGarry, and

Eenneth Rowland, (as successor

in interest to Gene Cook},
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COMES NOW_the Respondent, Idaho Department of Water Resources
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{(Department), by and through its attorney, Kenneth R. Arment,
Deputy Attorney General, and.responds to the Order to Show Cause
why this matter should not be dismissed pursuant to Rule 40(&),
I.R.C.P., for failure to prosecute the appeal.

The Department is content to trust the determination of this
matter to the discretion of this Honorable Court. The Department
does not object to either dismissal of the appeal for lack of
prosecution or a finding that the appeal should not be dismissed.
If the Court finds the latter, however, the Department asks that
a time schedule be set for the request for preparation of
transcript and briefing submittals. 1In addition, the Respondent
believes that the primary issue on appeal, the Department's
jurisdiction to determine queséions of abandonment and forfeiture
in a trﬁnsfer proceeding, was determined in favor of the

Department in Jenkins v. State, Dept. of Water Resources, 103

Idaho 384 (1982).

Respondent waives the right to present oral argument at the
hearing on the Order to Show Cause.

DATED this j:fi day of December, 1985.

JIM JONES
Attorney General

A =t

KENNETH R. ARMENT
Deputy Attorney General
Department of Water Resources

CERTIFICATE OF SERVICE

I HEREBY certify that I am a dQuly licensed attorney in the
State of Idaho; employed by the Attorney General of the State of
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Idaho and residing in Boise, Idaho; and that I served a true and
correct copy of the following described document on the attorney
listed below by mailing in the United States mail, féfst class,
with the correct postage affixed thereto on this _4*  day of
December, 1985.

Document Served: RESPONSE TO ORDER TO SHOW CAUSE

Attorneys Served: G. Rich Andrus, Esq.
RIGBY, THATCHER, ANDRUS
BARTON & WALTERS
25 North 2nd EBast
Rexburg, Idaho 83440

Kent W. Foster, Esq.

HOLDEN, KIDWELL, HAHN & CRAPO
P.0Q. Box 129

Idaho Falls, Idaho 83401

ﬁi:;%::;, (]iovvl(Auf
KENNETH R. ARMENT
Deputy Attorney General

<
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Department of Water Resousced

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAIL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK
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IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 32-0014/

)

) ORDER
0015/0016/2049/2071/2079 }

}

)

IN THE NAME OF WAHOOQO and Case No. 2-345

BHA., INC.

In this matter it appearing from an examination of the
file that the Order of Dismissal of said case was had without
prior notice to all parties, particularly the State of Idaho,
Department of Water Resources, and therefore the Order of
Dismissal entered on November 9, 1985, herein, is oraered
vacated and this matter reinstated for the purpose of further
action by the Court, which, upon its own motion,

HEREBY ORDERS that the parties show cause before this
Court on December 11, 1985, at 9:00 o'clock, a. m., at the
Bonneville County Courthouse, Idaho Falls, Idaho, why this
matter should not be dismissed pursuant to Rule 40(c), I.R.C.P.,
for failure to prosecute the appeal.

DATED this 22nd day of November, 1985.

Loy 5 Pgren-

Boyd R. Thomas
District Judge




IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
IN AND FOR THE COUNTY OF CLARK

OF THE STATE OF IDAHO,

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 32-0014/
0015/0016/2049/2071/2079

IN THE NAME OF WAHOQO and

BHA.,

INC.

CASE NO. 2-345

CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing Order
was mailed to the following, postage prepaid, on the 25th day of November,
1985:

G. Rich Andrus, Esqg. Kent W. Foster, Esq.
25 North 2nd East P.O. Box 129
Rexburg, ID 83440 Idaho Falls, ID 83402
‘State of Idaho
Director, Department
of Water Resources ]
373 West Franklin Street
Boise, ID 83702
Jo Ann S. Tavenner
Clerk of the Distr Court
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Joann $. Tavenner
Clark County _ .
Auditor, Recorder & S 1.,. &
Clerk of District Court ioon W s
Box 205

L UM
&gmm. ID 83423 Q1R

State of Jdaho .
i : nt of Water Reaources
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RiGgey, THATGHER, ANDRUS,
RIGBY & PERKES, (irtrer Department of Water Resources

LAW OFFIGES

28 NORTH SEGOND EAST - P.O. BOX 250 - REXBURG, IDAHO 83440
RAY W. RIGHY - GORDON S. THATGHER - G. RIGH ANDRUS
JERRY R. RIGBY - KENNETH L. PERKES
TELEPHONE (208) 956-3633 - TELEPHONE (208) 520-5831 LF.

August 23, 1985

Kenneth R. Arment

Deputy Attorney General
Department of Water Resources
Statehouse

Boise, 1D 83701

Dear Mr. Arment:

Re: Wahoo and BHA Inc. v. State of Idaho
I have received your letter of August 19, 1985, I have forwarded a
copy to my client with the request that they contact me to discuss the
matter. As soon as I have had an opportunity to discuss the matter
with them, I will be in touch with you.
Thank you,

G. Rich Andrus
GRA/sap
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BARTON & WALTERS, Glentred

. P.0. BOX 250
REXBURG, IDAHO 83440

Mr. Kemneth R. Arment

Deputy Attorney General
Department of Water Rasources
Statehousa

Boise, ID 83701
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Ceac Hr;_Andruq:
- T am a new. Daputy Attarney Gensral asﬂlgnad to the. anartment
¢ Water Res»urcea. ‘One of my resoongibilities is to ?1imlﬁat9='
the “d=ad wood" in our active litigation files.. On¢ sach C&S&.ing
Wahoo v. State of ‘Idaho, Case No. 2-345 sevanth district, "Clatk .
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S ame e - beputy Attorney General

xDepartment of Water Reseurcﬁs
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JIM JONES
Attorney General
State of (daho
Statehouse, Room 210
Boise, Idaho B3720
Tetephone: (208} 334-2400
CLIVE J. STRONG
Deputy Attorney General
Chief, NWatural Resources Division

PHILLIP J. RASSIER

KENNETH R. ARMENT

Deputy Attorneys General
Department of Water Resources
Statehouse

Boise, Idaho 83720
Telephone: {(208) 334-4448

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

IN THE MATTER OF APPLICATION

FOR TRANSFER NO. 32-0014/0015

0016/2049/2071/207% IN THE NAME
OF WAHOO AND BHA, INC,

Case No. 2-345

WAHOO AND BHA, INC.
Applicant-appellant,

STIPULATION FOR
DISMISSAL

vSs.

STATE OF IDAHQ, DEPT. OF WATER
RESQURCES; Dean Shenton, Elman

T. Woodfield, George Whittaker,
Ned Gneiting, Lynn Hoggan, Hugh
Webster, Holmes Brothers, Mr. &
Mrs. Hollis Shenton, Leland Small,
Thomas Steltzer, allyn K. May,
Jack and Pat McGarry, and

Kenneth Rowland, {(as successor in
interest to Gene Cook),

Protestants—Respondents.

e T e e e e e M el et e N i tmat e et e e Tt e et st et Mmad

COMES NOW the parties hereto, by and through their
respective attorneys, and stipulate and agree that this action be

dismissed with prejudice for the reason that it is in the best

STIPULATION, Page 1




Atterney Qensral

State of Idaho
Statehouse, Room 210

Boise, Idaho 83720
Telephone: {208) 334-2400
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interests of all parties.

DATED this

day of

r 1985.

JIM JONES
Attorney General

PHILLIP J. RASSIER

Deputy Attorney General
Department of Water Resources
ATTORNEYS FOR RESPONDENT

* * %

HOLDEN, KIDWELIL, HAHN & CRAPO

KENT W. FOSTER
Member of Firm

ATTORNEYS FOR RESPONDENT

* * *

RIGBY, THATCHER, ANDRUS,
BARTON & WALTERS

G. RICH ANDROUS
Member of Firm

ATTORNEYS FOR APPELLANT

ORDER

IT IS HEREBY ORDERED that the above case be dismissed.

DATED this

STIPULATION, Page 2

day of

r 1985.

DISTRICT JUDGE




STATE OF IiDAHO

QFFICE OF THE ATTORNEY GENERAL

Jim JONES BOISE 83720 DEPARTMENT OF WATER RESOURCES
ATTORMEY GENERAL STATEHOUSE, Borse, loaHo 83720
AuguSt 19: 1985 TeLerHoONE: {208) 334-4448

G. Rich Andrus, Esqg.

RIGBY, THATCHER, ANDRUS,
BARTON & WAILTERS

25 North 2nd East

Rexburg, ID 83440

Dear Mr. Andrus:

I am a new Deputy Attorney General assigned to the Department
of Water Resources. One of my responsibilities is to eliminate
the "dead wood" in our active litigation files. One such case,
Wahoo v. State of Idaho, Case No. 2-345 seventh district, Clark
County, involves your notice and petition for appeal dated July
28, 19s80.

Unfortunately, I have not been able to reach you by
telephone, and my calls have not been returned., In realization
that you have a busy schedule, I have taken some preliminary
steps to dispose of the Wahoo case.

The most efficient method of dismissal is by stipulation. To
this end I have drafted and enclosed a stipulation for dismissal
and have included a postage paid envelope addressed to Kent W.
Foster, Esg. of HOLDEN, KIDWELL, HAHN & CRAPO. Please forward
the stipulation to Mr. Foster after you have signed it.

If, on the other hand, you still want to pursue an appeal in
this case, please let me know. Your cooperation is greatly
appreciated.

Sincerély,

D (b

KENNETH R. ARMENT
Deputy Attorney General
Department of Water Resources

FRA:plb
Encl.
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. september 4, 1980

  ur. R. Ehule Leonardson =
- .Clerk of the. District Cautt
- Box 205 ‘ _

'fnubnzﬂ, Idaho 83&23

'.,nk; aatter oi application ﬁox Transfer 50. 32—8B14/9915/

. 0816/2049/2071/2079 in the ﬂumﬁ of Hahpo and Baa, Inc., o

Case NO! 2"3‘51

'if,'nuar Hr. Leoﬂarﬂnon: -
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PﬂILLIE J. nASSIER
Beputy Attorney General :
o . Dapartnent of watar neboarcas
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DAVID H. LEROY q /}) / g
Attorney General
State of Idaho
Statehouse, Room 210

Boise, ldaho 83720
Telephone: (208) 384-2400

JOSEPHINE P. BEEMAN O
PHILLIP J. RASSIER [ Avu-m— w 22

Deputy Attorneys General gmwulﬂnmmﬂm.ﬂmkmﬂCWTChﬂCﬂNh“‘

Department of Water Resources
Statehouse BY
Bolse, Idaho 83720

Telephone: (208) 334-4448

by

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 32-0014/0015/
0016/2049/2071/2079 IN THE NAME
OF WAHOO AND BHA, INC.

Case No. 2-345

RESPONSE TO "NOTICE OF
AND PETITION FOR APPEAL"

WAHOO AND BHA, INC.,
Applicant-Appellant,
VS,

STATE OF IDAHO, DEPT. OF WATER
RESOURCES; Dean Shenton, Elman

T. Woodfield, Gecrge Whittaker,
Ned Gneiting, Lynn Hoggan, Hugh
Webster, Holmes Brothers, Mr. &
Mrs. Hollis Shenton, Leland Small,
Thomas Steltzer, Allyn K. May,
Jack and Pat McGarry, and

Kenneth Rowland, (as successor in
interest to Gene Cook),

Protestants-Respondents.

Nt T T Mt et et Tt ot i Tt Nt N N’ Mt et e Bt Nt N e’ et pr Yae” et e

COMES NOW respondent C. Stephen Allred, Director of the
Department of Water Resources, by and through the undersigned
deputy attorney general, and in response to the "Notice of and
Petition for Appeal" filed herein by Wahoo, Inc. and BHA, Inc.,
applicant-appellant, hereby admits, denies and alleges as
follows:

I.

Respondent denies generally and specifically each and every

RESPONSE TO "NOTICE OF AND PETITION FOR APPEAL", Page 1
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allegation contained in said Notice of and Petition for Appéal
not herein specifically admitted.
ITI.
Respondent admits the allegations ccontained in paragraphs I,
II, III, IV, V and VI appearing on pages 1 and 3 of the notice
and petition.
ITII.
Respondent denies the allegations contained in paragraph V
appearing on page 3 of the notice and petition.

AFFIRMATIVE DEFENSE

1v.

Respondent specifically alleges as an affirmative defense
that the water rights numbered 32-2049, 32-207)1, and 32-2079,
sought to be transferred by the application of the applicant-
éppellant, have long since been abandoned or lost and forfeited;
that the water rights of the protestant-respondents and others
would be injured by the proposed transfer of said rights; and
that said proposed transfer would constitute an enlargement in
use of the original rights numbered 32-2049, 32-207L1, 32-2079.

V.

Respondent further alleges that this appeal should properly
have been filed pursuant to Idaho Code, Section 42-222(3}, as
amended by Ch. 238, § 6, p. 526, 1980 Sess. Laws, and that such
appeal has therefore not been timely filed and should be
dismissed.

vVI.

Respondent further alleges that 1if the appeal was not re-
gquired to have been filed pursuant to I.C. § 42-222(3), as
amended in 1980, the appeal should be perfected pursuant to I.C.
§ 42-222(3), as it existed prior to its amendment effective July

»

1, 1980, and that unless the appeal is further perfected with

RESPONSE TO "NOTICE OF AND PETITION FOR APPEAL", Page 2




Allorney Gereral

State of ldaho
Siatehouse, Roam 210

Soise, ldaho 83720
Telephone: (208} 384-2400

1|| evidence of service of notice of appeal on the Department of
2|l Water Resources the appeal should be dismissed.
3 WHEREFORE, respondent prays:
4 1. That the appeal be dismissed for the reason that this
5|| Court lacks jurisdiction to hear the appeal because 1t has not
6|| been timely filed; or that the appeal be dismissed because it has
7i not been properly perfected.
8 2. That if the appeal is not dismissed, the judgment, order
9|l and decree of this Court affirm the order of the Director of the
10|| Idaho Dpepartment of Water Resources denying the application of
" applicants to transfer said water rights.
12 DATED this 4th day of September, 1980.
13
14 ~ L
> N
.5 Fh;Lln ) K F2g-24,
PHILLIP J.[] RESSIER
6 Deputy Attorney General
Department of Water Resocurces
17
18 CERTIFICATE OF SERVICE
19 I HEREBY CERTIFY that I have on this 4th day ©f September,
20 1980, served a true and correct copy of the foregocing RESPONSE TO
21 "NOTICE OF AND PETITION FOR APPEAL" by depositing a copy thereof
22 in the United States mail, postage prepaid and addressed to:
23
04 G. RICH ANDRUS, Esq.
RIGBY, THATCHER, ANDRUS,
25 BARTON & WALTERS
25 North 2nd East
26 Rexburg, Idaho 83440
%A}E OF IDAHO <. KENT W. FOSTER, Esq.
YNTY OF CLARK ereaning nstrument ts IOLDEN . KIDWELL, HAHN & CRAPO
bty ceriify that the foregoing iw B 0.
2#1 em:e and carrect copy of the original o file '1) . Box 129
oL f{‘.ceGftheunderSIEI'.edClerkoitheﬁ'éaho Falls, ID 83401
OfSE, Uis vzl Court ¢f tha Seventh Judicial District
of blaho, for Clark County. tfice in Dubois
i under my band and seal at my oifice In DUDOIS,
e i ﬁﬁldea'fESONAﬁgcsgﬁlg'( , g '
T GLERR, put— f%ZJaflégﬁj/?-/<2¢1k444Lq
Y W, 47 S ERY-: PHILLIP J.URAZSIER
32
RESPONSE TO "NOTICE OF AND PETITION FOR APPEAL", Page 3
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pUG 28 1980 LAW OFFICES
WILLIAM 5. HOLDEN HOLDEN, KIDWELL, HAHN 8 CRAPO ‘ o
R. MKl ELL ARTHUR W. HOLDEN (1B877- 18267
Depatii';}&ﬁt"ﬁﬁsﬂa@ﬁmsoumeﬁ IDAHO FIRST NATIONAL BANK BULILBING T N s tan-1m7t]
TERRY L.CRAPD P O.BOX 129
RENT w.FosTER IDAHO FALLS, IDAHO B3401

ROBERT E. FARNAM
WILLIAM D. FALER

STEPHEN E. MARTIN TELEPHONE S23-06820

CHARLES A. HOMER AREA CabE 206

GARY L. MEIKLE

CURT R.THOMSEN

RANDALL K, BARTON Auqust 26, 1980 .

MICHAEL D. CRAFPO
JAMES D.HOLMAN

State of Idaho

Director, Department of Water Resources
Statehouse

373 West Franklin Street

Boise, Idaho 83702

Re: Matter of Application for Transfer No. 32-0014/
0015/0016/2049/2071/2079 in the Name of Wahco and
BHA, Inc.
Gentlemen:

We are enclosing a copy of a Response to "Notice of and
Petition for Appeal" which has now been filed in the above matter.

Yours very truly,
Wit
Kent W. Foster
KWF:it

Encl.
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AUG 28 1980

Kent W. Foster of Department of Water Resourcas
HOLDEN, KIDWELL, HAHN & CRAPO

P. O. Box 129

Idaho Falls, Idaho 83401

Telephone: 208-523-~0620

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL Dl%TRICT oF TQEJ)

STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK \({L

W

IN THE MATTER OF APPLICATION
FOR. TRANSFER NO. 32-0014/
0015/0016/2049/2071/2079

IN THE NAME OF WARGCO AND
BHA, INC. '

Case No.

RESPONSE TO "NOTICE OFF AND
PETITION FOR APPREAL".

Fee Category: C.l.b

Feae: 5$20.00

L

COME NOW the respondent-protestants, Dean Shenton, Elman T.
Woodfield, George Whittaker, Ned Gneiting, Lynn Hoggan, Hugh
Webster, Holmes Brothers, Mr. and Mrs. Hollis Shenton, Leland
Small, Thomas Steltzer, Allyn K. May, Jack and Pat McGarry and
Kenneth Rowland, (as successor in interest to Gene Cook), and in
response to the "Notice of and Petition for Appeal” filed hervein
by petitioners, Wahoo, Inc. and BHA, Inc., hereby admit, deny
and allege as follows:

1

Respondents deny generally and specifically each and every
allegation contained in sald Notice of and Petition for Appeal
not herein specifically admitted.

IT

Respondents admit the allegations contained in paragraphs
I, I, 111, IV, Vv, and VI, of said Notice of and Petition for
Appeal.

I11
Respondents deny the alléqations contained in paragraph

V (sic) on page 3 of Notice of and Petition for Appeal.



v

Respondents specifically allege as an affirmative defense
that the water rights numbered 32—2049,'32-2071,'and 32-2079,
sought'to be transferred by the application of the petitioners,
have long since been abandoned or lost and forfeited; that the
water rights of the respondents and others would be'injured by
the proposed transfer of said rights; and that said provosed transfer
would constitute an enlargement in use of the original rights numbered
32-2049, 32-2071, and 32-2079. |

WHEREFORE, respondents pray for the Judgment, Order and Decree
of this Court affirming the order of said Director of the Idaho
Department of Water Resources, and denving the applicatioﬁ of said
petitioners to transfer_said water rights.

DATED this 26th day of August, 1980.

HOLDEN, RKIDWELL, HAHN & CRAPO

Eort W. Foster
A Member of the Firm

CERTIFICATE OF MATLING

I hereby certify that I am a duly licensed attorney for the
State of Idaho, resident of and with my office in Idaho Falls, Idaho;
that I served a copy of the foregoing RESPONSE TO "NOTICE OF AND
PETITION FOR APPEAL" by mailing a true and correct copy thereof to
the following attorneys, prepaying the postage theréon this 26th
day of August, 1980.

g

G. Rich Andrus, Esq.
25 North 2nd East
Rexburg, Idaho 83440

Stdate of Idaho, Director
Department of Water Resources
State Office

373 West Franklin Street
Boise, Idaho 83702

2 — RESPONSE
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%G. Rich Andrus ‘ , Depariment of Water Resources
+ of RIGBY, THATCHER, ANDRUS, BARTON \

: & WALTERS, Chartered

. 25 North 2nd East

i Rexburg, Idaho 83440

{ Pelephone: 208 356-3633 O

: - 1%

' Attorneys for Appellant. AW?;&;

, | | J3ﬁ3é

IN THE DISTRLCL COURL OF THE SEVENTH JUDICIAL DISTRICT
CF THE STATE oF IDAHO IN AND FOR THE COUNTY or CLARK

Case NQ.- ;),‘3‘1/5

¥IN THE MATTER OF APPLICATION
i FOR TRANSFER NO. 32-0014/ :

& IN THE NAME OF WAHQO and

. APPEAL
BHA., INC. -

St Mg Mat? S’ M

Petltloners, Wahoo, Inc and BHA, Inc., pursuant to Idaho

i
t
+
3
b
1
4
H

.| Code, Section 42 203 hereby appeal that certaln order adoptlng
) 5
‘;proposed memorandum dEClSlOn and ordar flnal aec1510n datea

:;June i3, 1980 and all prlor orders of the Department of Water

h?sources, upon Whlch such is based, regardlng an apnllcatlon of

_,petltloners to transfer watex rlchts, a true copy of ‘which oxder

adOﬁblﬂg proposed memorandum decision and order, flnal decision 1is
gattached hereto and is incorporated hexein by this reference as
i Exhibit "A", and petifioners, in support of such appeal, petition

cand represent as follows:

I.

By an application for transfer of water right, dated May 10,

11976, petiticoners, Wahoo, Inc. and BEA, Idaho corporations,
‘applied for trnasfer of water right to change the point of
.diversion and/or place of use pursuant to an application filed

with the Department of Water Resources, a true copy of which is

' NOTICE OF AND PETITION FOR .

R s i e B = . E—




~attached hereto and is incorporated herein by this reference as

Exhibit “B."

II.

Certain individuals protested the application andra con-
ference was held to hear the objections to the granting of'tﬁe -
i proposed change in the Clark County Courthouse at DubOIS;‘IdahO.»:,*
on August 12, 1976.. \
Thereafter; the Department of Water Resources 1ssued 1ts 'fﬂ;!”

memorandum dec1sron and order, dated February g, 1977 a true'_i¢

copy of whlch 1e attached hereto ana is 1ncorporated hereln by

thls reference ae EXhlblt "C.? W"

.

Thereafter, on or about-March 1 1977 the appllcants,

hahoo, Inc. and BhA Inc. requested a re- hearlnu on the subject ”

matter on the memorandum decrsron and order dated February 9,

1977, and requested the ooportunlty to submlt ev;dence and call

|
‘“3_i witnesses., - A true copy of the request for re—hearlng is attached
{

‘hereto.and is 1ncerporated hereln by thls reference as Exhlblt

'#5£'"D-"
b o t ;' - V.

A remheariné'was ﬁeld before_the bepartment of,Water
Resourceeroa February 8, 1978, at the.hour of 3:00 P.M._re_the
courtrqom of the Clark County Courthouse in'Duhois, Idaho.

VI.

Following the re-hearing of the matter the Depertment issee&,‘
; an order issuing proposal for decision, Idaho Code Seetion 67%5211?
% dated May 16, 19806, a txrue copy of which ierattacheﬁ-herete and !
i is incorporated hereih‘by this reference as Exhibit "g* and a
; proposed memorandum decision and orderiissued on re—heering dated.%
; May 6, 1980, a true copy of which is attached heretq and is

3

incorporated herein by this reference as Exhibit bl 'Thereafter,g

NOTICE - Page 2



i_and the proposed memorandum dec1510n and order 1ssued on re—hearlng
i whlch the flnal dEClSLOn rests are erroneous, the conclus;ons of

',made flndlngs, conclu31ons andfa dEClSlon whlch the Department

EVQ“ lacks Jurlsdlctlon to make,ﬁ?i,f;fjfﬁél,;jpo f;;;ﬁf.gﬁ“

: STATE OF IDAHO )

i NOTICE - Page 3

the'Ditector of the Department of WaterrResourcee issded his
final decision dated June 13, 1980, a true.copy of which_is‘ :
attached hereto and is incorporated herein byethis reference
as Exhibit ALY | |
V.
The orderx adopting érOposed'memorandum decision and-ordefdrii j
final deClSlon dated June 13, 1980- the order 1ssu1ng proposal -

for dec151on Idaho Code Section 67- 3211 dated May ls6, 198013;

dated May 6 1980 are ln error in that the flndlngs of fact upon ﬂ;

law are erroneous and the Department of Water Resources has '

‘~1§£§i;3ﬁg,:.
For the reasons spec1f1ed.ahove, the-petltloner hereln
hereby appeals the deb151on and petltlons the Dlstrlct Court
to hear by trlal de novo the 1ssaes ralsed by the appllcatlon |
and protest ahd presented by thlS notice of and pEtltlon for

appeal.

DATED this Jggé day of July, 1980.

%Zz /’/

'G. Rich Andrus i
of RIGBY, THATCHER, PANDRUS BARTGN"_'

& WALTLRS Chartered
Attorneys'for - Appellant.

: : } 8s
County of Madison )

GRANT ASHCRAFT, being first dQuly sw0rn,'states'as follows:
- 4

$
‘That he is the President of Wahoo, Inc-, an Idaho corooratlonf

and one of the above patitioners, in the fore901ng petition;

that he has read the petition and the facts therein stated are

true to the best of his knowledge.
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o - ‘Grant Ashcraft, Preﬁldent of
’ : : . Wahoo, Inc., an Idaho corporation.

. _'__.o-v":f

) I P
i SUBSCRIBED AND SWORMN to before me this <, day of July,’
L 1980. o —*f" -
i | S | . 7 | f’7
g . R 7 ;
‘ ={‘_¢'r:':“-,' ‘ ’ ' ) . ) (—\- - \\_____’,M‘_’_ff ’7‘ _,.“__J
b U - - Notary Public for Idaho
I AN S Residing at: Rexburg, Idaho
R A P T Commission expires: (Llfe)
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1

e HEREBY CERTIFY that on tnlS_jO’IFday of July,. 1980, a true Rt b
S copy of the . foregOLng was sent by U S. Mail, postaqe prepald -
-1 to the folchlng. L . : , by Lo

E nr ’:f”ﬁ1r”5Thomas Steltzer
-Duboxs, Idaho‘=83423__u;- - Duboxs, Idaha 83423

jBen Fayle lef-" S wif'ﬂflAllyn K May ;ff” "

,ﬁ3EDean Shenton  ' ?33” A Q”TJack ahd Pat McGary _
‘;gDub01s, Idaho 83423 S - Dubois, Idaho 83423 fj _

‘ },Elman T. Woodfield L f*ff?w,' -gé
' 'Dubois, .Idaho 83423 . - oo T

e g - 3

A _ ::”féébrée Whittaker'  
h . Dubois, Idaho 83423

% - Ned Gneiting -

1 Dubois, Idaho 83423
; Dave Steltzer

: Dubois, Idaho 83423

‘Lynn Hoggan 7
-Dubois, Idaho 83423

'Huéh Webster
Dubeis, Idaho 83423

Holmes Brothers
Dubois, Idaho 83423

Bennie D. Fayle
i , Dubois, Idaho 83423

! Mr. and Mrs. Hollis Shenton
Dubois, Idaho 83423 '

?i . Leland Small _
;| _ Dubois, Idaho 83423

p ///

G—Rich nndrus

NOTICE - Page 4
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BEFORE THE DIRECTOR UF THE DEPARTHEWT OF WATER RESOURCES
OF THE '

STATE OF IDAHO

IN THE HATTER OF APPLICATION FOR TRANSFER ORDER ADOPTING PROPOSED

NO. 32—0014/0015/00]6/2049/2071/2079 Iit THE MEMORANDUM DECISION AND ORDE

NAME OF WHAOO AND BHA, INC. FINAL DECISICN

S o Nl B Ny N

WHEREAS, .C. Stephen A]]fed Director of the Department of Water Resources,
having issued and served a copy on tme parties thereto on May 16, 1980 a Proposedue
Memoranduin Dnc1510n and Order Issued on Rehearing in the above-captioned matters,
pursuant to Idaho Code, Sect1on 67-5211; and,

NHEREAS ‘more than fifteen {15) days have past since .the serv1ce of the

Proposed Memorandum Dec1s1on and Order Issued on Rehearing; and

thPcAS, no exceptlons to that Proposed Hemarandum Dec1s1on and Order

- have been rece1ved
IT 1S, THEREFORE HEREBY ORDERED that said Proposed Memorandum Dec1s1on

-and Order be adopted and 1ssued as the Final Decision and Order

Dated this ___ /3 day of June, 1980.

. K.ni ot
Tha foregoing is 2 true 2nd corified 09 ay of Ll L -
tha documeant on at the dpjl n-ﬁ bf C. ST th‘ ALLREU\/

RNason "‘C"‘,W T i'
ua‘;‘
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: Appllc:atlun No. ' 32 0014/32 00
32__90'!5/32 2049/32-2071/32~ -207

U STATEOFIDAHO ST e
A DEPARTMENTOmenERrﬁsoURCEs L C#'q;f R

| APPLICAT!ON FOR TRANSFER OF W’ATER RIGHT |
To Chunga the Poml‘ of Dwersnon ond/ or the P!uce of Use AE‘

\
& 31 "“‘g y [-ra-a-

?5'Nanm§ofappucanz WHAOO & BHA, INC. - Phone _356-3178
Post office address  Sugar Rt. #1 _' ' |
A DESCRIPTIDN OF RIGHT AS HECORDED
S R nght evidenced by: . : , R -
oA Decreeto A. G. Ed1e - - _ o LR ¥
3 (Namel . L Ee
G I_.n case Gf Thomas A Robson et a] R James CO]SOH Et al

'-Jf_dated Sept 15, 7953 _in_Ninth Judicial Court countv Of C'lark
R 32~ 2049 S (Name of court)
‘.'LICEFISB No 32 207] 32 2079 B |ssued hy the Idaho Department of Water Resourc

- Claim No.’ ‘
if -aphhcant 1s not the ongmal ho!der of thes nght explam how it was acqu:red and attach a copy of
the deed or uther e\ndence of ownershlp of the Iand to wh:ch the nght is appurtenant S DA ’

: Through Durchase m" land S e -

st gn fsle wnth the Idaho Department of Water Resources

Sourcegfwater “Indian Creek T tnhutarv o Medmme Lodge Creek

s . 32-0015 5=07-8%"
_._-f‘__,_Date‘:'fp"'UﬂW (32-0014l _6-—]4 -33 :32-2049 1-10- ]4 32 2079 'l{.'l 04*30
7‘ ) I:_‘,, Water is used forthe foﬁowmgmrpases i » 3_' 32"2071 7'26 ]7 e fory
;. amount 16.92 wfqr.Irﬂgahon ' ‘purposgs_from Anr ) . Nov. |
. amount__ ©for. __purposesfrom - - i to:”‘ IR
" amount R .fpr S e ' purposas from " to- ,
R o R - (month!day both dates mcluswe) ‘
" B. Total ameunt.of water under right: a. 16.92 . ' cubic feet per second :
' T : .- S . &/or ‘
: - b. acre feet per annum :
7. Location of original point gfdiversiqn—is- SE  Yof Sy - Yof Secteon 1 ,
Township 1IN Range: 34L ,B.M. .in - Clark L ' Countv'

© Additional points of dwers:on ifany SELSH%, Sec. 36, T -
‘T. 11N, R. 34E, SEMNWs, Sec. 36, T. 12M, R. 34F, B.M. '

8. - Landsirrigated or place of use:

) NEY, NwWla SWi | SEy . o
(TWP. | RANGE 1 SEC. va] nwvs swia| sew ] mevs] Nwa] swa | sza | e ] nwna [ swia| seve | neva [ nwos | sws [ sen jorats -
- DECREE T 1T 1 — =
VIN|34E |12 14040 |40 140 40 1401401407 320
1IN | 34E ]2 37_.5 40 140 130130 441 40 20 35;_5 '40__ 401211  az4
%% SEE REMARKS _ L " 450

Tatal number of acres to be frrigated




| B DESCRIPTION OF PORTION OF RIGHT FOR WHICH THE CHANGE 1S REOUESTED (If the entire rlght is -

requested changed, omit part B)

1. Amountofwater a.

b, - L acre fe_et per
'/‘;'

2. Point of diversion L %

S ——

Range . B.M.,

Additional points

cubic feet per second
&for’

annum

Section -~ .

___Township __

3.  Place of use:

" MEks

NWLY,

SWuL . SEVa

T OTWP. | RANGE | SEC.

NEYs | Nwva | Swia | sEve | Neva] nwvad swis [sen

NEVa | NWs | swia] sEva

NEVa | Nwva | sWia | sEva

ok ange in pomt of chversmn

DESCRIPT'ON OF RiGHT OR PORTION THEREOF AFTER THE REQUESTED CHANGE "

: ‘;,',” -

- Arr-uunt of water to be dwerted L 16.92:7 o cfs &/or
- Point(s) of dwersnon "NE % sy o %, Sectlon '3§
" ‘Range  34E B M "C]ar‘k County

: .Addmonai pomts ‘

acre feet

Townshlp '| gN '

& R
L

c Descripﬁc_n of diverting works 18" to 6" steel p1pehne for qrav1tx___pr1 k?

er_system

d." Describe the reasons for applying for a change in the point(s} of diversion _moré efficient use .
L. Of water- i '
2. Changein place of use. NO CHANGE
a. Describe the lands or place of use to which the right will be transferred:
‘ I " NEba NWi, , swiy [ SEV;
TWP. RANGE SEC. ™ - TOTALS
l MNELS FNWIL ] SWIS | SELG ] MELL) NWila! SWii LSELG | NEVR) NWEL [ SWLY | SELY MNEVS | NWLL | SWLG [ SEY)

** SEE REMARKS

Total number of acres to be irrigated
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-3, Remarks The. hggmgd rights are c'la_s_s1fled S..hlgh.lz!ﬁ;tﬂ'_rlghts—-dll?—-tﬂw-—*m-

thew late priority and are not available most years.

| hereby assert that no one will be injured by such change and the change does not constitute an enlargement l

“in use of the original right. The information containad in this application i ts tru@he best cf my know!edge ;

%pf _mg// b0 ;Pzemh{_é,“): )

o Sra E f M\_ ‘(Slgngtnrr?df ap :;ant} ﬁ/,‘? ,6’
2N " day of fz,u

ijuﬁst.:ribed and sworn to before me %chi

. ACTIONOF TH;b'iﬁ'ECTqﬁfdéPAFifm'ENfos'wATEa RESb'uac,Es'

P Thls is to certtfy that } have axam:ned Applmtmn forTransfer of Water nghts No
andsaldaﬁplmon-a-hereby 7 o : o
;,.-ﬁi‘: 1. Approva! of said appllcatlon is sub;ec‘c tothefoilowmg Ilmitatlons and condltmns
o ' PURSUANT TO MEMORANDUM DECISION AND ORDER
_ — DATED THIS DAY. (Rights No. 32-0014, 32-'0015 and BZ-WTG-APPR[}VE[
2. Denial of said apphcatmn is for the following reasons: PURSUANT T0 MEMORANDUM DECISION .
(32 2049 _32- 2071 32- ZO’Q'D'NIL'D} AND ORDER DATED THIS DAY '

Witness my hand this - day of FEBRUARY , 19 77

_Date 5-/0 - 7é

‘Received b?- @u) ,

Prelim. cﬁeck@ . Fee ‘-‘5@ =

Heceipted by (). | Date S-/0- 75

Published in (gi«jm,ud il A,Zx: ,A/#W Copies of protest forwarded b;’(ﬁ) Z- /- ;’;(

Pub dates (7”/’,,// ,(,g? x ,‘,/,_, /5" ‘ 'Heanng held by : __Date

Watermasta' recomr'r{endatmn requested on :5'“5 3= "Z Recommended for | approval - . denial
Lo ST vecd. FEREZ6 by o o

gzl
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
0F THE
STATE OF IDAHO

I THE MATTER OF APPLICATION FOR TRANSFER HO. .
MEMORAMDUM DECISION
32 0014/32-0015/32-0016/32-2049/32-2071/32~ ZQTQ AHD ORDER

' IN THE NAME OF WHAQO % BHA, IHC

St Sy Mo s N St
Viy g, ‘
SRR

On Méy'10 19?6 whaoo BHA, Inc. app11ed to the Department of !

7 waLer“R°sourcPs to change the p01nt of d1vers1on uf three r1ghts (Nos 32 0014/

'Lﬁaz 0015/32 0016) decreed

G. Ldle In the case of Thomas A Robson: et a] o

?‘VS‘ James CD]SOﬂa Et a], as mod1f1ed by the st1pu12ted aqreemenu dated'

fSeptember 1:, 1953, and threew]1censed rxghts (dos 32 2049/32 2071/32 zqu)
he water rwghts more spec1f1ca1]y descrvbed as- -.3_;

:;f Ka. f“_l Amount ?lﬁii_ Pr:or1tz <" _point of Diversion '

< 371004 o 0.50 ¢cfs 0/13/1883 ~ none Jisted in decree -
St 320815 - 0 1.32 cfs 5/01/1384 . j . none listed in decree
0 32-0MR - . 3.00 cfs - . none Tisted-: none listed in decree = .
32-2049  3.50cfs - 1/10/1914 - SELSWY%, Sec. 1, 1IN, 34E
o R . . SESME, Sec. 36, 128, 34E -
| 32-2071 ©  A.B0 cfs’ P ETA% 1Y NE«‘sNN%, Sec. 1, 11N, 34E - B
32-2079 ; 2.00 cfs _ 30/06-/103!] _ SELNWY, Sec. 36 12“ 34 .

The app]}tant proposes to change the Tocation of the po1nt of d1vers1on L
50 that 16.92 cub1c feet of water per second is_diverted from Ind1an Creek at a
p01nt in the NELSW:, Sec. 36 Twp. 128, Rga. 34E, B.M. | _

Notice of this propmsed change in Lhﬂ po1nt of d1ver51on was pub115hed
in the Enterpr1se~C1t1zen at Rexburg, Idaho, on Hay 20 and May 27, 1976, and
subsequently was protested by fifteen uaterusars of Water District 32C.

7 A conference_was held to hear the objections to the granting of thei
proposed change was held in Dubois, Idaho, on August 12, 1976. The appiicant
was present and represented by firant Ashcraft, President of WHACO & BHA,.Inc.,and
G. Rich Andrﬁs, Attorney—at—Léw of the firm Rigby, Thatcher & Andrus. The
protestants were present and represented :hemse1§es. The nrimary issﬁes raised
concerned the current status of the licensed rights the apﬂiiéaﬁt is seeking to
transfer and a claimed expansion of the area df irrigation under the decreed rights.

Testimony on behaif of the applicant and protestants was.preseﬁted.

p"""’"}“X.g' 4 4 1;‘]
1 ii‘n’hl\-uh sgn!.u ﬂl‘b




After hav1ng rev1ewed aI] the evidence nresented at the conference

" and the pert1nent 1nformat1on in the Department' s off1c1a1 f1les and based
:upon the Director's understandlng of the law the Director of the Department of
the Department of Water Resources makes the fo]10w1ng F1nd1ngs of Fact, Conc1u<10ns
of Law and Order:

FINDINGS 0F FACT

1) The applicant is the ouner of decreed r1qhts 32- 0014 32- 0015

‘i

'.cand 32- 0015 which were 0r1g1na1?y decreed to A. G. Edie for the 1r|1aat1on of '

' :the B, Sec. 12 Twp i, “Rge. 34E, 8. n . 1n the case nntIt]ed Thomas A.,

robson,‘et al -vs- James Co]son, et a] as mod1f1ed by the st1pu1ated aqreement

Tdated September 13, 1953. o

fi 2) The 3 ﬂﬂ cfsvzdont1f1ed as.r ght N_

se”contIngent upon the maintenance and use'of a cuncrete f1ume constructed

s a water sav1ng works

'i , 3) The watermaster.s records 1ndicate that the decreed rtghts
fhave been de]zvered dur1nn each 1rr1gat1on s=ason w1th the exception of L
i.ight no. 32 0016 wh1ch has not been de11vered dur1ng the past tuo years due.rﬂf{?;f_f;c
to-t the failure of the owner to maintain the water sav:ng works 1“ '_" o |
;: _ a). A f1e]d 1nspect1on and an nxammatwn of the aer1a] photnaraphs
:of'tﬁe,pIa ce of use show that afurement10n°d decreed r:ghts have been used for c;;
_: the 1rr1gatzon of 124 acres of 1and Iocated within the E%, Sec. 12 Twp 11N,
) Ranqe 34E B.M. | | | -
| 5) Thefe'ie'eefdence that water under licensed rights 3272049,
.;:32—20?1 and 32-2079 hae not been.used by the erevious_iand ovmer or the :
| app11cant since 1955 ,. S o
| | 6) Sect1on 42~ 222 of the Ideho Code states that "... all rlghts to -
Vthe use of water acquired under this chapter or otherwise sha11 be lost and_
- forfeited by e‘failure for the term of five (5) years to apply it to fhe
beneficial use for which it.waé appropriated and when any right to the use of
‘water shall be lost through non-use or forfeiture such rights to such water |
shall revert to the Stete and be again subject to appcopriatidn under this
chapter.” ' | - _
?)'.The stipulated agreement of September 15, 1953, settinq‘forth'
the recoanized water r1ghts is further evidence that the water under the

I1censed rights was not being used since they were not included in the aqreement.

Mi'}ﬁ il HZ 0




8) The app11cant'has requested no cnange in the p]ace of use

by said app11cat1on

COWCLUSIONS OF LAW

| | 1) The app11cant is the successor in 3nterest to the r1ghts
Voriginally decreed to A. G. Edie and is ent1t1ed'to change the 901nt of
diversion of thése.rights o |

2) The app11cant is entitled to irrigate the 124 acres of Iand

- within the £ of Sec. 12, Tup. HH Rge. 345 B.M. mstomcaw wmqated o

e Nlth h1s present rIghts

'3) The water rvghts ev1denced by 11censes 32 2049 32 2071 and

_32 2079 have been forfe1ted through non-use._ﬁ

T IS THEREFORE,A_}: HEREBY ORDERED and tha‘ portion o "Apphcatlon

}for Transfer 1nv01v1ng rights Mc 32-00!4 32 0015 and‘32—0016 is hereby -

APPROVED subaect to the follow1ng cond1t1ons

1) That a measur1ng dev1ce of a type anproved by the;D1rect0r

sha]l be permanent]y 1nstalled and ma:nta1ned as'partﬁof

the d1vert1ng works..'

| 2)'vThat the de?1very of said rlghts sha]T rema1n under the : ks
- control of the waternaster of Water D1str1ct 32C . |
iT IS, FURTHER ORDERED and that portion of App]1cat1an fnr Transfer _
1nvo]v1ng rights No 32-2049, 32- 2071 and 32-2079 is hereby DENIED pursuant |
to Snct1on 42- 222 Idaho Coda. '

Dated this €% day of February, 1977.

. kL7
Birector

ﬁ’iﬁm 2’ Ll
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the memorandum dec151on and order is ln erro* 1nsofar as it flnds e

. NAME OF WAHOO & BHA, INC.,

Q /jf 6

G. Rich Andrus

. of RIGBY, THATCHER & ANDRUS, P A.

Attorneys at Law

25 North Second East
Rexburg, Idaho 83440
Telephone: 208 356-3633

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
R OF THE STATE OF IDAHO _ o=

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 32-0014/32-0015/32~ )
0016/32-2049/32-2071/32-2079 IN THE )
: )

Appllcants,'WAHoo, INC. and BHA INC., hereby request

a rehearlng on the subject matter of the memorandum de0151on and

order entered 1n the abave entltled case dated February 9 1977

Thls request for rehearlng is made on the grcunds that

j{ and request the opportunley to submlt evmdence and call w1tnesses-'

and concludes that the wan=r rights evidenced by llcenses 3;—2049,“

32~2071 and32 2079 have been forfelted through non-use and _dsofar

as it orde s that that portlon of apollcatlon for eransfer 1nvolv1nc

:1ghts No. 32-2049, 32-2071 and 32-2079 is denied.

-Claimanzs respectfully request that the Director of

. Water Resources establish a date for a rehearing on the matter

and allow evidence to be received at said hearing.

' DATED This 1lst day of March, 1977.

G. Rich Andrus 7
of RIGBY, THATCHER & ANDRUS, P.A.

Attorneys for Claimants

T



S Resources, hav1ng reVLewed the attached proposed dec151on prta---=

“ ~o-oared by hlb dppOlnteeé

o appeared at rhe hearlng on Fébruarv 9 19JE? of thls matter or

BEFORE THE DIRECTOR OF THE DEPARTMENT
OFF WATER RESQURCES OF THE

STATE OF IDAHO . .

IN THE MATTER OF APPLICATION )

FOR TRANSFER NC. 32-3014/0015/ )

0016/2049/2071/2079 IN THE ) ORDER ISSUING :
NAME OF WHADO & BHA, INC. ) PROPOSAL FOR DECISION
' ) I.C. SECTIOW 67~5211.

.'.=,1;f.'?.'_~, t

C. SLophcn Allred Dlrchor of Lhc Dcpartment of Nater ;"

, whofconductedm'h

Bobby D Fleenor

"'-hearlng or who has rcadlthe r;co:d in thls caso, hereb; approves

f che same as d prOp :1 for decxsxon'pursuant to Ida o"Code, Sectlon

'67 5211 and ordcrs Lhat sald proposed deCL51on and a”copy of thls

.“order be served upon each of che partoes to these proceedlngs who o

',.upon their: att01neys in accordance Wlth Rule 7 3 of the Rules of )
"Practice and Procedure of this Departmeﬁt
"Each party to ‘these proceedlnﬂs who apneared at the

hearing is hercby afforded the opportunlty,,pursuaﬁt te Idaho Code

Section 67-5211, to file exceptions to the attached proposed dEClSlon
and to present briefs and oral arguments in accordance with ther
provisions of this order. Exceptions may not be filod and briefs

and oral'orgumcnts may oot Se presented by partieé who did noﬁ

appear at the hearing of this case. If no_timely éod.proper ex?f
ceptions arvre recciVCd; an order by the Director will- be entered

adopting and issuing the proposed decision as his final decision.

I.

E¥CLPTIOES

A. To be considered by the Director, exceptions nmust:
1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed

decision, and

PAGE 1 - ORDER
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-

'.f:f2‘ spec1£1ca11y 1dcnthv Lhc porttnn" of th proposed

decision to whlch exceptlons are made and spcc1£1cdl1v
state the g“ounds for those ehceptlons -
B. Exceptlons not in conpllancc with EhL dbOVC Hlntcd rtqu'rta_
ments will not be conSLdered_and w111 be dcemed an.aCCthancc

of the proposed decision.

II.
BRIEFS

" st

AL Any brlefs in support of L\CeptlUPS to Lhc pxupoch dec1slon

Hfﬂishall be flled WLth the DLrector at the ~same. tlme thaL PaftY,q

exceptlons are flled w1th tha Dlrector.-if1”

any'excchlons

'fAny party de51r1ng to f11e a-bflcﬁqln rcsponse Eo.

Lled by any other party may do so:by ftllng sULh br f wlth‘thp

:DLrec*or on'nr before the 15Lu day;followtng LhL lnstrdav an) ex-'

ceptlaqs by any other party me*e servcd upon thL party deserng to

'resncnd.

III
ORﬁL ﬁRGUMLVIS

AL o oral arouments betore the Dlrector on the proposed dec1310n ;'ﬂ
will be nald unless spec1f1ca11y requcstcd by a party Exllnr ex-
ceptions to the proposed deCISan and unless that request ls flled

with the Director concurrentl' with the flllng of thaL paLLy s

.exceptlonsw

.B; I1f oral arguments lhave been properly requestcd by a party flllng
exceptions, an; other party shall have Lhc rlght to plesent oral
'fargumnﬁts in reaponse to the exceptlons fllcd prUVLdEd that party
files a request with Lhe Ditectior on or before the 15th ddy Eollowxng
~ the day the last exceptlons by any other party were served upon that

party.

C. After all exceptions, briefs and requests for oral arguments
“have been received by the Director and if oral argpuments have been
properly requested, the Direcror will, within a recasonable time,

set the case for oral arpuments and notify each‘pnrty ol the place,

GRDEP. ~ PAGE 2




-date and hour thc oral argumcntq w111 take placv and c[ thc erlod

of time allocated for the argument$ of ths casc. UnlLss the
. Dlrector orders otherw19e, all oral ar?umcnts shall bo hcard in

-

.B01se, Idaho.

_ LIV |
CERTIFICATION OF SERVICE

AL ALl exceptlons, brlefs, requests for oral argumeﬂLs aud otgcr |

lffmatters flled WLth the Dlrector 1n conncctlon hLLh thc propoqed

'deciszon shall be served on all othcr partles Lo Lhesc proceednngs'

an-accordance WLth'Rule 7 2

FINAL DLCISION

ffthe p*oposed dec151on.h
" :‘.
+?be servnd on all partles.-gf

E DATED thls Zé& day of .V1}GQQ;;' ~ f;:19§2§) :.

Coplessof'thc dec1510n_dnd order shall

Direcctor :
Department of UaLer chourccs
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BEFORE THE DIRECTOR OF THE DEPARTHENT OF WATER RESOURCES
OF THE

" STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR TRANSFER NO. 32-0014/0015/ ) - PROPOSED
0016/2049/2071/2079 1IN THE NAME OF) MEZMORANDUM DECISION AND

WHAOO & BHA, INC. } ORDER ISSUED ON REHEARING

The appllcatlon to transfer water right LlCPnseS No. 32-2049,__
5?32“2071, and 32~2079 flrst came before the Department OE Water
1[Resources ‘mx May 10. 1976, when Grant Ashcraft, Presxdent °Eff ?3*

T

,Q;WHAOO & BHA, INC.,;applled to the?Department to consolldate the ?f’

155901nt5 of d1versxon for 51x dlfferent rlghts to a: new pOlnt OE e

ia?dlverSLQn located 1n the NEL@SWLZ, Sec. 36, TWP 12N1 Rge' 34F

Qajs M., Clark County

As a result of the requlslte advertlslng in the Enterprlse

"'Tﬁgcltlzen several protests to the grantlng SF thlS appllcatlon ware
'1;rece1ved from water users in Water District No 32—C A confer—
_ence and/or hearlng in the matter.was set for August 12, 1976 .
Based upon the 1nformat;on,presen;ed at the cqnference and upon
_ﬁﬁe records and-field"ihspéction'of'the Department,_the‘parties 
‘aéread to alldw'the Department to:reaéh'a_decision'in‘the'matter;
.By its Memorandum Decision and Order issued February 9, ;977, the
Department'approvedra éhanga in the point of divefsiéh of the
deéreed rights 32—0014 32- 0015 and 32~ 0016 but denied the trans~
fer of -the three llcensed rlghts
The appllcant thlthHEd for rehearing of the Dapartment s
decision and requested  opportunity to submit ev1dence. '._On
February 8,'.1979, the ﬁatter came before the Department for
rehearing, | | |

Department Jurisdiction

- The applicant'argues that, "the Department was without juris~
dlctlon to refuse to grant the application for the change in
point of dlverSLOn and went beyond its 3urlsd1ctlon in making a “7 b

L
-

~PROPOSED MEMORANDUM DECISION AND ORDER
_ISSUED ON REHEARING, Page 1




oonolnsion_of lew to'the effect'tnat e'water right hao beeh"fo£;
feiteduthrough nonuse." The appllcant further asserts that,r”the
'law 15 clear that the Department Smely does not have Jurlsdlc—
.tlon to adjudicate the existence, the forfelture_or_abandonment
of water rights C e " | - -

| " The arguments whioh the applicant raises'muSt:betanalyzed in

view of Sectlon 42-222 of the Idaho Code whlch provides. the legal

=

:to protest an aPPllratzon for transfer-e';f

l) Any‘person

'er51on or lace of

jof water resources to examlne same.

?posed change to be publlshed ;fw

'j~f‘ ~ t4) | "It shall be the duty of - the dlrector of the department

| of water resources to 1nvestlgate the same and conduct a hearlng
thereon.“ | o h | | |

';5) 1."He (the dlrector} shall" also adVLSe the watermaster of

the dlstrlct in whlch such water is used of the proposed change

. « . and the director of the department of water resources shall

'rnot flnally determlne the action on the appllcatlon for change

untll he has recelved fron such watermaster his recommendatlon’

thereof . . . ." (emphasls added) -

6) “The_director_bf_the department of water resources shall

examine all the evidence and available information and shall ap-

prove the'change in whole, or in part, or upon conditions, pPro-

vided no other water rights are injured thereby and the  change

does not constitute an enlargement in use of the original

. PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 2

“:ho shall deSLre'to change the pOLnt of dl‘;

-protest the proposed change shall flle notlce of protests thh-

B mechanlsm for transferrlng water rlghts. -Thls sectlon reqULres'A

'the Eollowlng of the appllcant,rthe dlrector, and those wlshln T

thon to thehe n
«department of'water resources for approval £ such‘change._:;:pfi'*g
_2} - "It shall;be the duty of.the-dlrector of the'departmentt-f

”;.; and cause notlce of pro-{;.t'
'”B)p ‘"Such notlce shall advxse that anyone who deSLres to -

the’ department L ,'.“' -;?t' f];f';;  :'5f,.v:, e jp_l_ 'Vf"-—:

3
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righee." (emphaszs added} | |
~7) - "All rights to the use oﬁ water . . . shailVEe 1os£ and
forfeited by a fallure for the term oE Eive (5) yvears ko anply it
to the beneficial use. for which it was aporopnlated. ..; L
8) “Upon proper showlng before the director of the deaart~
ment of water resources of good and sufElclent reason Eor non-.

appllcatlon to beneflcxal use of such water Eor such term of Elve

{(5) years the dlrector oE the departirent oE water resources i

cain @

;hereby authorlznd to grant an extensxon of time’ for forfelture

5

addltlonal:

title - . _'. for _a-permﬁ not to exceed f].ve __

- 42-222, Idaho'Code,,

"f:51b111t1es to fulflll :efore he grants any change_ln the.901nt”of

7._dlverszon or place of use”of a water rlght.- However, the prlmary ”

- "-.,,l'

'rESPO“SlhllltY placed UpOn the Dxrector by thlS sectlon of the_Ff"f“

| codegls that emphasxzed in No. 6 above, L e., the protectlon of}f

other water rlghts.ewﬁ"'v

. The questlon that must be askedrls, "Howrcan a: water rlght bek?;
injured?" 'To answer thls, one must first remember that ther
watermaster 13 elected and called to dellver water rxghts accord— H | -
ing ;q the_existing‘decrees and l1censes; and therefo;e,‘;t is
apparent_that‘when the watermaster'is calied; the water:eupply is
1nsuff1c1ent to meet the demanﬁ. ) | - |

Thus, any factor which vould tend to reduce normal watez‘
supplies will.tend to injure other water rlghts. These Eactors-"
'can._inelude anreased percolation, eveooration and conveyance
losses. This also includes diverting more water from the sourcee
than has normally beened;verted. This may result Erom 1rrlgat1ng,
'more land with a'giVEn water right or commencxng the use of a
- water right that hae not been used for many years.',VThis)is
'clearly'the reason that the forfeiture provisiens are included in

42-222.

PROPOSED MEMORANDUM DECISION aND ORDER
ISSUED ON REHEARING, Page 3




‘Thus; if the‘Director finds that the right describedfonvan

application for transfer has not been exercised-forma_time‘peried -
exceeding five years, end that a‘resumption.of the uSe OE euéh
rlght would result in injury to establlshed watex rlghts, he can-
not approve the aopllcatlon Eor transfer. If the Dlrector falls
in his respons;blllty.at thls point, the injured parties may be
“left with no recdurse except. a costly courk aetioﬁ-to-protect'

'thelr rights agamst the resumptlon of a Eorfelted rlght.r_.‘ _A

recent GECLSLOn of the Dlstrlct Court of Idaho,‘Harshbarger've“:T

Sept. 1979), has held that t

,-or relznqulshment of¢aiwater rlgnt sought to be transEerred is an~

glssue Whlc he' Dlrector may con51der 1n order‘“to avoid a- mult1*=

e 911¢j;-ty '-¢f 1awsu3.ts

- The Department}thus contlnues the 9051t10n that 1t may prc*:_

rfperly con51der whether a water rlght sought to be transferred has

,ibeen lost and forfelted by a fallure for the term of flve years‘rﬂ
to apply 1t to the benef1c1al use for Whlch 1t was approprlated._lr
Appllcant' . other argument -e that the Department 1acks'
:'Jurlsdlctlon to adjudlcate'water-rlghts;1n Lte admlnlstratlve
proceedings.:“TheVorder portibn'ef“the Department's February 9;
1977 Hemorandum Dec1510n and Order in thls matter does not pur~
'port to be an adjudlcatlon of the rlghts descrlbed thereln._ What'"
the order does is approve certain rlghts for transfer and deny '
certain other. rlghts ‘based upon crlterla set’ out in Sectlon 42—
222, Idaho Code, The partial denial is based upon.ev1dence‘that
certain of the riéhts to be‘transferred have ndt‘beee used since
1955 and ‘thus have been forfeited through nonuse pursuant to
Section 42-222(2), Idaho Code. Consideretion cﬁf the issue of-

. forfeiture by the Department was proper.  See, Harshbarger,

supra. The decision and order denies an application to transfer
the rights in question based upon evidence showing that such:

rights have in fact been statutorily forfeited.

- PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 4




It is - the determlnatlon of the Director that the ev1dencew

- submitted by the applicant at the February 8, 1979 rehearlng was
not substantlally dlfferent from the 1nformatlon presented at the

August 12, 1976 conference. | |
| The appllcant weakly asserts that water was dlverted under

licensed rlghts 32—2049 32-2071 and 32~ 2079 by its predecessc

, r1 :N' ‘:

1n 1nterest, Mr. A, ”G. Eddle. However, the ev1dence 13 unrefuted

'ﬁ that only 124 acres have ever been 1rrlgated under the comblna‘”

'second

Utzllzed on 124.acres, thls represents a

f of- 0 038 cfs per acre. or_nearly tw1ce the normal rate of'o-ﬂz'cfsff

per acre., It has not been shown that an even greater'dlverSLOHL;

“1rate is needed ‘to 1rrlgate these lands. fﬂffﬁe”_'ﬁ

Furthor, no new eVIdence or testlmony was - produced at the

b'r:f reﬁearlng to shcw that the lands llsted under the three llcensed“_i:
rights have been lrrlgated since 1955, or that water has been:f5f°';;
| ;J dlverted at the 1lcensed poxnts of dlverSLOn.. The - flndxngs off
| fact and the’ conclu51ons of 1aw made in the orlglnal order areQ
lncoroorated in thls dec1510n as though fully set Eorth hereln.r

. NOW THEREFORE, IT IS HEREBY ORDERED that . the Memorandum

Dec1510n and Order of ‘the Director entered hereln on February 9,'Q;'

1977 is hereby reafflrmed in all resgects..

'DATED thlel' & day of May, 1980.

BOBBY P. FLEENOR
Hearing Qfficer

PROPOSED MEMORANDUM DECISION AND ORDER - o :‘é’f‘,
ISSUED ON REHEARING Page 5 | S Xy
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
May 31, 2000 GOVERNOR

KARL 1. DREHER
DIRECTOR

Portia Jenkins

RIGBY, THATCHER, ANDRUS, &t. al.
PO Box 250

25 North Second East

Rexburg, ID 83440

RE: REQUEST FOR COPY OF HEARING TAPE - T3154 FOR WATER RIGHT
NOS. 32-00014/00015/00016

Dear Ms. Jenkins:

| have reviewed your letter dated May 26, 2000 in which you request a copy of
an audio tape or stenographic notes that may have been kept in connection with a
hearing held in 1976 for the above referenced water rights. | was unable to locate such
a tape or stenographic notes but did determine that there is correspondence and some
miscellaneous notes regarding the matter in the department’s water right files. In order
to review this information to determine if it meets your needs, | suggest you visit the
department’s Idaho Falls office and ask to review the microfilm records for water right
no. 32-00014.

If you have further questions, please feel free to contact the department.

Slncerely

GLEN SAXTON, Chief
Water Allocation Bureau

c: IDWR - Region



RECEIVED . .

MAY 3 0 2000
Department of Water Resoures Law Offices
RIGBY, THATCHER, ANDRUS,
RIGBY, KAM & MOELLER, Chartered
Ray W. Righy
Gordon S. Thatcher P.Q. Box 250 Telephone:
G. Rich Andrus 23 North Second East Rexburg: (208) 356-3633
Jerry R. Righy Rexburg, ID 83440 Fax: (208) 356-0768
Michael S. Kam E-Muail:  Rexlow@srv.net

Gregory W. Moeller

May 26, 2000

Glenn Saxton

Idaho Department of Water Resources
1301 N. Orchard

Boise, ID 83706-2237

RE: GRANT ASHCRAFT - TAPE RECORDING OF HEARING
Dear Mr. Saxton,

Ray Rigby asked that I write this letter to request a copy of an audio tape or stenographic notes that
may have been kept regarding a hearing held on May 10, 1976.

Enclosed is a copy of the “Memorandum Decision and Order” which should provide you with the
details necessary to conduct your search. It is our understanding a taped record is usually kept or
stenographic notes taken during hearings on applications to transfer water rights. It is also my
understanding that this particular case may be too old and the tapes and notes may have been
destroyed. Please see what you can do.

Thank you for your assistance in this matter.

Sincerely,
Portia Jenkins

Legal Assistant
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BEFORE THE DIRECTOR OF THE DEPARTHMENT OF WATER RESOURCES
OF THE '
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR TRANSFER NO.

MEMORANDUM DECISION

32-0014/32-0015/32-0016/32-2049/32-2071/32-2079 AND ORDER

IN THE NAME OF WHAQO & BHA, INC.

e et M et e e

On May 10, 1976, Whaoo & BHA, Inc. applied to the Department of
Water Resources to change the point of diversion of three rights (Nos. 32-0014/
32-0015/32-0016) decreed to A. 6. Edie in the case of Thomas A. Robson, et al
-ys- James Colson, et al, as modified by the stipulated agreement dated
September 15, 1953, and three licensed rights (an..32-2049[32—20?]/32~2079).

The watar rights more specifically described as:

No. Amount Priority Point of Diversion

3z2-0014 (.50 cfs 6/15/1883 none listed in decree

32-0015 1.32 ¢fs 5/01/1884 none listed in decree

32-00%6 3.00 cfs none listed none listed in decree o

32-2049 3.50 cfs 1/10/1914 SELSWY:, Sec. 1, 1IN, 34E °_ T
SE%SWR, Sec. 36, 12N, 34E

32-2n7N 6.60 cfs 7/26/1917 NERNWY:, Sec. 1, 11N, 34E

32-2079 2.00 cfs 10/04/1930 SELNWY, Sec. 36, 12M, 34E

The applicant proposes tb change the location of the point of diversion
so that 16.92 cubic feet of water per second is diverted from Indian Creek at a
point in the NE%SW4, Sec. 36, Twp. 12N, Rge. 34E, B.M.

Notice of this proposed change in the point of diversion was published
in the Enterprise-Citizen at Rexburg, Idaho,.on May 20 and May 27, 1976, and
subsequently was protesteﬁ by fifteen waterusers of Water District 32C.

A conference was held to hear the objections to the granting of the
proposed change was held in Dubois, ldaho, on August ¥2, 1576. The applicant
was present and represented py Grant Ashcraf;, President of WHAOO & BHA, Inc., and
G. Rich Andrus, Attorney-at-Law of the firm Rigby, Thatcher & Andrus. The
protestants were present and represented themselves. The orimary issues rafsed
cancerned the current status of the licensed rights the applicant is seeking to
transfer and a claimed expansion of the area of irrigation under the decreed rights.

Testimony on behalf of the applicant and protestants was presented.



@ o
After having reviewed all the evidence presented at the conference
gnd the pertinent information in the Department’s official files and based
upon the Director's understandiﬁg of the law, the Director of the Department of
the Department of Water Resources makes the following Findings o% Fact, Conclusions

of Law and Order:

FINDINGS OF FACT

1} The appiicant is the owner of decreed'fights 32-0m4, 32-0015,
and 32-00156 which were originally decreed to A. G. Edie for the irrigation of
the EY%, Séc. 12, Twp. 1IN, Rge. 34E, B.M., in the case entitled Thomas A.
Robson, et al -vs- James Cu1son, et al, as modified by the stipulated agreement
dated September 15, 1953.

2) The 3.00 cfs identified as right Mo. 32-0016 is available for
use contingent upon the maintenance and use of a concrete flume constructed
as a water saving works.

' ' 3} The watermaster's records indicate that the decreed rights
have been delivered during each irrigation season with the exception of
right no. 32-0016 which has not beeﬁ delivered during the ﬁast two years due
to the failure of the owner to maintain the waier saviné warks .

4) A field inspection and an examination of the aerial photographs
of the place of use show that aforementioned decreed rights have been used for
the irrigation of 124 acres of land located within the E%,.Sec. 12, Twp. 11N,
Range 34E, B.M.

5) There is evidence that water under 1licensed rights 32-2049,
32-2071 and 32-2079 has not been used by the previous land owner or the
applicant since 1955.

6) Section 42-222 of the Idaho Code states that "... all rights to
the use of water acquired under thfs chapter or otherwise shall be Tost and
forfeited by a failure for the term of five (5) years to apply it to the
beneficial use for which it -was appropriated and when any right to the use of
water shall be lJost through non-use or forfeiture such rights to such water
shall revert to the State and be again subject to appropriation under this
chapter."

7) The stipulated agreement of September 15, 1953, setting forth
the recognized water rights is further evidence that the water under the

licensed rights was not being used since they were not included in the agreement.



8) The applicant has reguested no change in the place of use

by said application.
CONCLUSIONS OF LAW

1) The applicant is the successor in interest to the rights
originally decreed to A. G. Edie and is entitled to change the point of
diversion of these rights.

2) The applicant is entitied to irrigate the 124 acres of land
within the E% of Sec. 12, Twp. 11N, Rge. 34E, 8.M. historically irrigated
with his present rights.

3) The water rights evidenced by-1{censes 32-2043, 32-2071 and
32-2079 have been forfeited through non-use.

ORDER

. IT 1S, THEREFORE, HEREBY ORDERED and that portion of Application
for Transfer involving rights Ne. 32-0014, 32-0015 and 32-0016 is hereby
APPROVED subject te the following conditions:

' 1} That a measuring device of a type approved by the Director
shall be permanently installed and maintained as part of
the diverting works.

2} That the delivery of said rights shall remain under the

control of the watermaster of Water District 32C.

IT IS, FURTHER ORDERED and that portfon of Application for Transfer
involving rights No, 32-2049, 32-2071 and 32-207% is hereby DENIED pursuant
to Section 42-222, Idaho Code,

Dated this _€¥~ day of February, 1977.

R. K
Diractor
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tofé of Idaho T |
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, idaho

Mailing address:
Statehouse
: : Boise, Idaho 83720
A KENNETH DUNN (208) 334-4440

Direcior

March 4, 1986
RE: Transfer No. 3154

WAHOO or BHA, Inc.
Attn: Grant Ashcraft
Sugar Rt. 1

Sugar City, ID 83448
Dear Mr. Ashcraft:

This office acknow1edges receipt of the withdrawal of the above referenced
transfer of water right Nos. 32-0014/0015/0016. The effect of the transfer
has been removed from the description of said water rights.

Enclosed for your records is a copy of the transfer app11cat1cn furm show1ng
that said transfer is withdrawn.

If you have any questions regarding this matter, please contact our office.

Sincerely,

JIM JOHNSON
Wiater Rights Supervisor

Jd:sc

Enclosure
cc: Eastern Region

 CAOFINED
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Depactment of Water Resources

'FOR TRANSFER NO. 32-0014/

IN-THE.DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

- - - - - . - - - —— — — - -— — — - - — - — - -—

IN THE MATTER OF APPLICATION _
O RDER

IN THE NAME OF WAHOO -and Case No. 2-345

BHA- ¥ INC.

)
)
0015/0016/2049/2071/2079 )
)
)

An Ordéf having been issued by this Court on November
22, 1985, requiring‘the parties to appear and show cause'why
this appeal should not be disﬁissed, and neither party
appearing on said date, |

IT‘IS'HEREBY ORDERED,-that the appeal is dismissed aqd
the Order of Dismissal‘éntered on November 9, 1985, is hereby
re-instated. | | |

Dated this 19th day of February, 1986.

R 72 Sorlrmener

- S ‘ ' Boyd R. Thomas
N N Al : _ District Judge
> \.'h Lose : - ‘
- 2R
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Clark County, ida
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- CERTIFICATE OF MAILING.

I hereby certify that a true and ¢orrect copy

Order was mailedito the following, postage prepaid,

February, 1986:

G. Rich Andrus, Esq. ‘ Kent W. Foster,
25 North 2nd East ‘ P.0. Box 129
- Rexburg, ID 83440 Idaho Falls, ID

State of Tdaho
Director, Department of Water Resources

373 West Franklin Street

Boise, ID_ 83702

Jo Ann S. Tavenner
Clerk of the Districgt Cfourt

of the foregoing
on the 24th day of

Eagqg.

83402
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© . this. nfficer

January 14, 1986

‘RE: Transfer No. T 1987 32-0014/0015/0016

‘Mr. Grant Ashcrart
Rt. 1 - :
Sugar City,)IQ: 8}448

i Dear Mr. Asheraft-'

To wmthdraw the abo»e eaptinned transfnr nf uater riqht _ oo
No..32- 0014!0015/0015, sinn the hnclﬂsed Form aﬂd raturn it to

3[Basad on the underatandlnq that you are not qoino to purque the
transfer, this office will .not schedule the administrati»e
haarlnq ﬁropnaed ﬂor January 29, 1936 A . :

Feel Frse to contact fhie nFFice if ynu ha\e qupstione concerning
the above:items, . o

'Respectfully_aubmitféd;

_,'ERNEST CARLSEN o
_-'Asaistant Regional Super&ianr'»

EC:ow.

"Enclosure



December 27, 1985

 RE: Transfer No. 3154/32-0014/0015/0016 -

‘Mr. Grant Aahcréft
Rt. 1. .. o o ‘
Sugar City, ID 83448
: -Dear'Mr..Aﬁhcfﬁftf

- To reédmmanﬁ'ﬁction-dﬂ'the;iﬁd#e—captibned apprnved-trahafar, aﬁ '

administrative hearing must be held to examine the issues of your

protest agalnst the conditions of appro»al gset by the Department. -
January 2%, 1986 hes initially been selected as the date For y
_conduct1nq thls meetinq uhich will be held in Dubois..

~To. prowlde adequate t1me fnr implementina a .cthenge to: this
“schedule, pleaae advise this uffice nf your availability to be
_vpresent on the abo»e date. : . _ S

Certified notices confxrm1nu the date, pleée, and-tIme auat”@q
._malled ten (10) days prior to the hearlng. o = S

_Respectfully submitted

. ERNES! CARLSEN : : -
‘ ﬁssiatant Reqinnsl Superviaor-'

- EC.cw.




% ate of ldaho '
EPARTMENT OF WATSR RESOURCES

STATE OFFICE, 450 W, Stnte Sfreet Boise, [daho

JOHN V. _Ev.ms : . _ Mailing address: -

Govemer _ - : Statehouse
‘ ' : Boise, Idaho 83720
A. KENNETH DUNN : ‘ - . (208) 334-4440

~November 5, 1985

Re: Transfer No. 3154 on Water Right Nos. 32-0014 and 32-0016
(WAHOO or BHA, INC.) -

~Grant Ashcraft
JRt. #1
Sugar City, ID 83448

Dear Mr. Ashcraft:

The Department has received and reviewed your letter of September 8, 1985,

in which you requested a hearing on the approvaT of the above- referenced
transfer of water right.

The request for hearing was received in a timely manner, and the® Department
will conduct a conference/hearing in connection with the request. The
hearing will be scheduled by -our Eastern Regional office. The issues which
can be considered at a formal hearing are described in Section 42- 222

Idaho Code and include only the following:

1. Whether other rights will be injured by the proposed change:
2. Whether the change constitutes an enlargement in use.
3. Whether the change is in the Tocal public interest.
- Please feel free to contact this eff?ce or the regioha1 office.f¥ you have
questions relative to scheduling preference.
Sincerely,

’

L. GLEN SAXTON
Chief, Operations Bureau

1s _
cc: Eastern Regional Office v~

9 ﬁ*"‘?'é hEL
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September 16, 1985

RE: Trensfer of Water Riohts 32-0014/32-0015/32-0016/

Mr., Grant Ashecraft
Rt. 1
Sugar City, ID 83448

Dear Mr. Asheraft:

Subseguent to our telephone conversation, 1 located those
sections of the Idaho Code that describe the proper procedure For
appealing a decision of the Department a Director or his
designated agent.

§42-222, which requires Lhe filing of an applicetion for trensfer
to change the point of diversion for a water right, states "an
applicant may request a hearing far the purpose of contesting the
action of the director. A written petition steting the grounds
for contesting the Director's action and requesting the hearing
must be sent to the Department within fFifteen (15) days after
receiving the conditional approval.”

To protect your rights under the Idsho Code, I strongly recommend
you submit your written appeal immedialtely. :

Respectfully submitted,

ERNEST CARLSEN
Assistant Reglional Supervisor

EC:cw
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September 4, 1985
RE: Transfer of Water Right Nos., 32-0014/0015/0016

WAHOO or BHA, Inc.

Attn: Grant Ashcraft

Sugar Rt, 1

Sugar City, ID 83448

Gentlemen:

Enclosed is a copy of your approved Application for Transfer of the
above referenced water rights (Transfer No. 3154). Be sure to note

the conditions of approval as listed on the final page.

Sincerety,

JIM JOHNSON
Water Rights Supervisor

Jd:sc

Enclosure

MCROFLYED



APPLICATION FOR TRANSFER OF

WATER RIGHT NO. 32-0014/0015/0016 oL 8

Eastacn Distriet (#ices
WATER DIstrIcT S32-C

WATERMASTER L eanldd W. SUEnTsdHr
DATE : _,_":Su,(,% |- LGl s

COMMENTS :

X 1 do endorse approval of this change.

I do not endorse approval of this change.

I recommend the following conditions of approval:

A pesdpurey  [ovscen Lo

Watermaster
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i STATE OF IDAHO

DEPARTMENT OF LANDS

FEastern Idaho Area Office
Route 1, Box 400 (Beeches Corner) June 19, 1985
Idaho Falls, Idaho 83401

Mr. Ernest Carlsen &@@UW@
Assistant Regional Supervisor |ﬂ3 ;
Idaho Department of Water Resources ] b
150 Shoup Ave, Suite 15 UN 25 1935
Idaho Falls, Idaho 83403 Department of
or R‘eaom
baotaan Diwrins (g

Dear Mr. Carlsen: “

Thank ydu for providing a copy of “"Application for Transfer. for No.
32-0014/0015/0016" for our review.

We have met with Mr. Grant Ashcraft and other interested parties regarding
the proposed changes to the diversion on Indian Creek. Our Department
will have no objections to the proposed diversion provided that the
applicant obtain an easement from this Department as required prior to
beginning any construction activities.

Sincerely yours,

SO

James B. Wood
Assistant Area Supervisor, Range Management

JBW/ jk
cc: Mr. Grant Ashcraft
Route 1,
Sugar C1ty, Idaho 83448

Mr. Bob Lehman

Soil Conservation Service
50 North 2nd East
Rexburg, Idaho 83440

}
KEED IDAHO GREEM
PREVENT WILDFIRE

EQUAL OPPORTUNITY EMPLOYER mmm



May 10, 1985

Grant Ashcraft

C/0 WAHDOO or BHA, Inc.
Sugar Route 1 :
Suoar City, ID 83448

Re: Tranafer 32-0014 / 32-0015 / 32-0016

Dear Mr. Ashcraft:

Enclosed is a typed application for transfer that you need tn'
review, sign in front of a notary and return te this office with
the $50.00 filing fee. As we discussed we will need a copy of

‘last yesr's tax notice and a letter of permit from the Dept. of

Lands allowing you to have your point of diversion on State
lands.

Your prompt response will be appreciated.

Sincerely,

KEITH C. WILSON
Senior Resource Agent

KCW/ct

Enclosure

MCROFVET



June 4, 1985

RE: Application for Transfer No. 32-0014/0015/0016 WAHOO & BRA

Mr. Don Shenton, Watermaster
Water Distriet 32-C

Box 33

bubois, ID 83423

Dear Don:

Please find enclosed a copv of the above referenced apolication(s)
and water recommendation form(s). Please review the apolication(s)
and complete the form(s), returning it to this office on or

before June 24, 1985,

Thank you for your cooperation in this matter.

Very truly yours,

'ERNEST CARLSEN
Assistant Regional Supervisor

EC:CW

Enclosure

MICROFILMED



June 4, 1985

RE: Application for Transfer No. 32-0014/0015/0016 WHHOO & BHA

Mr. Jim Wood

State Department of Lands
Rt. #1, Box 400

Beaches Corner,

Idaho Falls, ID 83401

Dear Mr., Wood:

We are enclosing a copy of an application that may be of
interest to your agency. Please review the application and
submit any comments you may have to our Department as soon
as possible., The last date of protest is June 24, 1985, and
we are required to take final action shortly thereafter.

If we may be of further assistance, please feel free to
contact us.

Respectfully submitted,

ERNEST CARLSEN
Assistant Regional Supervisor

EC:cw

Enclosure

WICROFLMED



Form 222a '
8/78 . STATE OF IDAHO . -
DEPARTMENT OF WATER RESOURCES

TBANSEER ANALYSIS SHEET

INITIAL REVIEW BY: MAY 2 4 1985
LTz -oord-
1. Right.numberiz - oIS : Applicant L) Apd B e
2 —o»7é X TNz

2. Typeofright: <+ Decrse O License O Claim
‘3. Purpose of transfer: ¥ Change point of diversion O Add diversion point{s) O Change place of use
B¢ Other SPeecor’  bdrid CeST

4, Check: SﬂELIFIFb s I
a. X Source W Priority [ Amount R Purpose .@enod of use ® 9? 7

b. Z/ Description of original point of diversion.
.. & Description of original place of use.
8. Amg{int of land &/or water transferred:
. a. @ All of right.
b. [ Partof right (NOTE! Part 8 shouid be filled in only if part of the right is owned by the applicant).

c. & Check description of point(s} of diversion.

d. .2 Check description of place of use.
e. B Check map (shows p.d. and p.u. after transfer). . e ' W%
-
| f. 2 Check for correct signature, notarization, and fee, M ? / 7 W D 5
8. éﬁ‘heek proof of ownership of right &/or land from which water is transferred.

h. .2 Check for expansion in use of right. Comments /ﬂeM M\/

i. & Check for existing water gights from same source, on land water is being transferred to.

Right number(s) g bz~ 2 %z’, F2 -g2=7
j. O lsuse within a Watermaster District? 2 Yes O No /7%5,_,
If ves, what district? S2—-C- é
FINAL PROCESSING REVIEW BY: |
1. Watermaster recommendation requested on b /- £5  Received on 7" 4 06 Kf;

2. Is transfer published correctly? Mes O No

'
/ " 3. Protestreceived? O Yes W

Ve
RECOMMENDED ACTIoN -=C'F 2. OS(32c, Medieine Ladae Ceeek)

@y Approve 2 Neprouad of thi +ronsker does not avomt & Cight o f
Wiy aercesg lawd owned By angther
2. [0 Deny Y, The l"\%\n\z‘» iden LiCied Neve on u_ah7n:: bmed a.;,{,]mll no+ e xceed

tions® g JEIETES Fectinmpn mye Arngn. / 7
3. Conditions o~ N e Ce o T 44 f_’,z;u(} O =
_-ﬂ_&rz':v’ A L!PUILF.K 194-/ 3 ‘A{ J;‘_V oy = "&‘

i !/ 7 77 7 ”‘ f‘ﬁ' 2 EETLY \/ -3 ; 7
("“"f'—f’ =9 /%——- L 3 Yy
- \ rj Pl T Tgsb
| — 7/% ;/;3"_5/"L
4. W@C_ Date

-} 1 m - 29-85 (s AHbovE ConpTIONS Luieei . of Waier Resources

* All uses within Watermaster Districts require special conditions. ] mcmnm




NOTICE OF PROPOSED CHANGE OF WATER RIGHT
32-0014/0015/0016

Notice is hereby given that WAHOO or BHA, Inc. Sugar City,
Idaho have applied to the Department of Water Resources for a
change in the point of diversion of the waters of Indian Creek v/
tributary to Medicine Lodge Creek. The rights sought to be
changed is evidenced by decree to No. 32-0014/0015/0016 (T1987)
and is recorded as follows:

| 32-0014
AMOUNT: (.50 cfs PRIORITY: 6-15-1883
POINT OF DIVERSION: NELSWY, Sec. 36, T. 12N, R. 348, v

B.M., Clark County.

32-0015
AMQOUNT: 1.32 cfs PRIORITY : 5~-1-1884 v
POINT OF DIVERSION: Same as 32-0014.
32-0016
‘?.
AMOUNT . 3.00 cfs PRIORITY - Not specified

POINT OF DIVERSION: Same as 32-0014.

The water is used to irrigate 124 acres within the EX, v
Sec. 12, T. 11N, R. 34E, B.M.

TO BE CHANGED AS FOLLOWS o

The water will be diverted within the NE%NW%; Sec. 36, #‘
T. 12N, R. 34E, B.M.

Any protest against the approval of the above proposed change
of water right must be filed with the Idaho Department of Water
Resources, 150 Shoup, Suite 15, Idaho %alls, ID 83402 on or before

June 24, 1985.

MICROFILMED



A. KENNETH DIUNN
Director

Published in the Post Register, Idahc TFalls, ID 6/6 & 6/13/85.

MICROFLMED
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APR 138 1979

Department of Water Resources
Eastern District Office

April 10, 1979

Mr, Ron Carlsen

I.D.W.R.

1515 Lincasln Read
Dear Ren:

Enclesed you will find a respense te the brief by Mr, C. Rich Andrus
cencerning, WHAOO and BHA, Inc. regarding transfer Nes. 32-2049/32-2071/

32=2079

Thank ¥eu.

Singerely,

;a\ww 4:.62 i4¢,‘(;
enald W, Shenten

Water Hastef
Weter Bist. #32-C

cec. C Rieh Andrus



Denald W, Shenten

Watermaster, Water Dist., #32-C

Dukeis, Idahe 83423

Peraen Representing Pretesting Water Users

April 10, 1979

RE: Briefs submitted by WAHOO INC. AKD BHA INC. Fellewing hearing
of re-hearing en February 8, 1979, cencerning applicatisns fer
transfers #32-0014, 32-0015, 32-00le, 32-2049, 32-2071, 32-2079.
Bepartment of Water Reseurces

1515 Linceln Read

Idahe Falls, ITdahe #3401

Attn: Ren Carlsen

The fellewing is a respense te the briefs filed with yeur Department
by the applicants atterney, Mr. C. Rich Andrus en March 30, 1979,
Attached alse are seme cemments we wish te make the Department

awars ef when censidering cenclusiens en the re-hearing.

On Page 1, the applicant charges the Department is witheut jurisdictien

te refuse te grant the applicatien of peint ef diversien

The sectien of the Idahe Cede autherizing the Depariment of Water
Resources te censider applicatien fer change of peint ef diversien
srevidea in relevant part as fellews:

The Directer eof the Depariment ef Water Resources
shell exanine all the avidence and available
infermatien and shall appreve and change im whele,
or in wart, er upen cenditiens, previded ne ether
waler rights are Injured thereby and the change
desz net censtitute an eilargement in the use of
the eriginal right." (Emphasis added.)

Page 1 . ' ' ' éigi

C.

§



It is clear the Department has the asutherity by the preceeding
étatenent te grant in vhole, er in part, er upen cenditien,
Brovided, there is ne injury te other rights, er an enlargement
of the erigimal right, Then sﬁraly the Department can
disapprove a change that will injure ethers right, er disappreve
a change that will enlarge the eriginal right. The pretesters
feel there iz an injury te all existing water licenses and pormits
which is quite clearly defimed Ly the fellowing jretest, which
was filed by the pretesters June 3, 1976,
We the undersigned de hereby mretest the transfer ef water
right and change of peint ef diversien in the name of
WHAQQ AND BHA INC, The reasens fer pretest are that pertien
of transfer #32-2049, #32-2071, #32-2079 which are licenged
rights and have not been used fer many years. Yeu will find
this is evidenced by your ewn daily recerd boeks and records.
Yeu will alse find these waters have been used by ether _
users and by this use have beceme dependent upsn them, while
the applicant and the perceeding ewner have abandened said
waters by nen-use,
We therefore ask that the license numbers listed in this
pretest be denied as waters nélavailable fer diversism Wy
applicant,
The change ceuld result in & reductien eof the ameunt of water
 availeble te fill ether water rights. (Rsfer tarlines 8, 9, 1q,

paragraph 1, page 3 ef applicants brief.)

It is clear the applicant hes already enlarged his eriginal right

by the transfer of rights #32-0014, 32-0015, 32-0016. (Decreed

and gtipulated)

| Page 2

mﬁﬁﬁlﬁf[y



He is irrigating lands net listed in any decree, stipulatien
or license. He is irrigating 1ands purchaged just recently
with this same water mentloned abeve, Thiz same type of
enlargement of eriginal right is surely planned by additisnal
transfers of licensed rights in questien. In the memerandum
decisien and erder, in findings ef fget Part (4), a field
inspectien showed Eddies te be irrigating enly 124 acres
with his decreed rights.

On pages 3 and 4 of the applicanis brief cencernimg Disiriet
Ceurts, adjudicatien, and decrees, it weuld appear the use of
these materials is irrelevani and would have ne bearing en the

legal aspects ef this particuler case,

Page 4, the gpplicant charges, in part, a determination by the
Department of Water Reseources that there has been an abandenment
of a water right. No where in the memorandum, decisien and order,
can the werd sbandenment be feund. Sectien 42-22 eof the Idahe
Cede states that:

A1l rights te the use ef water acquired under this chapter
or otherwise shall be lest and ferfeited by a failure feor the
term of five (5) years te apply it to the beneficial use for
vwhich it was apprepriated and when any right te the use of
water shall be lest through nen-use or forfeiture such rights

to such water shall revert te the State and be again subject
te sppreopriatien under this chapter.?

This same section was used in the Depariment's, Finding of Fact

Part 6.

Page 3
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In Conclugi@ns of Law, Part 3

(3) The water rights evidenced by licenses 32-2049, 32-2071
 and 32-2079 have been ferfeited threugh nen-use.

It is ingccurate te assume the Department ever censidered

sbandennent, as 1s stated through-sut the applieanis brief.

At the re-hearing the spplicants attorney stated that much new

evidence had been presented.

The evidence censisted of a cepy ef the licenses in questien. Ne

ene grgues that there was a license at eme time.

They presented a copy of an old Rebsen vs, Celser water decres.
This deeree has net been used fer many years and has ne bearing en

the licenses in questien.

They presented a copy ef the Stipulatien and Agreement which has ne
boaring with any licenses en Medicine Ledge or Indian Creek. It

only pertalms te decreed water rights.

They presented a letter which stated Mr, Eddie used these rights
when they were available, but ne evidence ef when used, eor hew
much. On cress examinatien, Mr, Dick Eddie testified ithat he

did net know ef any time that any watermaster ever delivered

any waler te their diteh at anytime that was licensed water. it is
& matter of fact that the watermagster usually gess en duty May 1 te
the end of seasen each year. If the wetermaster didn't deliver
water te Eddies, when did they use it? The daily recerd Boeks show

ne licensed water, ever recerded, -
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On page (2) ef the Duties of a Watermaster, sent cut by the
Department ef Water te each watermasier, the follewing is sald
abeut daily recerd boeka:

PDaily Water Record Boeks will be furnished yeu by the
Depar'ment in which to record the nount of water delivered to each water

Testimeny entered by Mr. Grant Asheraft, indicated in the fall ef 19?5,
he had estimated there te be 600 inches ef water in Mr. Fddies ditch
Had this guesg Ween cerrect it weuld net have beer licensed water as
this ditch waas Mr. Eddiez enly ditch, whie? was used fer his decrsed
vaters, Hia licensed waters peint of diversion was a different
lecatlens, a different place of use and diffefent ditches, His enly
ditch did not qualify fer licensed waters by any form of legal

deacriptien,

' Keeping in mind that Mr. Asheraft was net an expert en water hydrelegy
or water meagsurememts, and had his guess been cerrect and hgd this
water been in a legal ditch, s=nd had the smount been 600 inckes,

there comld have only been 359 inches ef licensed waters. By srierity
the decreed ameunts weuld have been first. 600 inches estimated,
minus 241 decreed, leave & balance of 359 inches, This weuld leave

246 inches still net in the ditch as licensed waters.

Yeur attentien is called te farther testimeny, that this diteh ceuld
net hold 12 c¢.f,s. of water and had never been recerded with any where

near thet smeount,
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The recerd books turned in by the watermaster at the end of the |
seasen, indicatecMr. Eddies last recerded delivery to be im the
amount of 4.82 c.f.s., on Sept. 30, 1975, The watermaster and
his deputy terminated their services that year on Octeber 1, 1973,
the reasen being no demand fer any further irfightion waters, er

regulations ef such waters.

In cenclusien, it sheuld be poingted out that there is nel eme

definate piece of evidence that Eddies ever used licensed waters,

There is no recerded piece of evidence that licensed waters.were

ever used. The applicant er his predecesser didn't_hate a diversion
werks, centrol structure, measureing devices at'any of the iicensed
polifts of diveraion., There is ne water user that can renember licensed
waters ever being used., It 1s statedeinrthe duties of a watermester
that only the record of the daily recerd boeks can be used im a dis-
pute or & lawsuit. All testimony by applicanﬁ, concerning ameunts ef
water was estimated, All testimony by Mr. Eddie was net cenclusive to
time, dates, er amounts. It is felt that the applicants new evidence
presented st the re-hearing hes beem nil, end in any e#ent the applicant
hes failed te preve affirmatively, evidence ef use of water license

#32-2049, 32-2071, and 32-2073.

The pretesters agree te the findinf:ef fact, cenclusions of law, and
memerandum decision and erder placed dewn en the 9th day of Feb. 1977,

by the Department ef Water Resourees.

Dated this 10th day ef April, 1979.

_&Mw%;
Denald W. Shenten S
Representative for Protesters E?j?




1 application on'February 8, 1979 the Department granted the

G. Rich Andrus’ o . APR 2 .19_7.9

Attorneys for: Wahoo, Inc.

~IN THE MATTER QOF. THE APPLiCATION

) | |
.32—0016/32—2049/32—2071/32-2079; ) BRIEF QF. APPLICANTS,,WAHOO fif””"

)

)

-Pursuant'tO'that'authoritv. R _ o ¥m.‘ﬁf

'concluded that "the water rlghts ev1denced by llceneeg 32-2049

{lthe appllcatlon for the chanqe of pclnt of dlver51on and went

The- law is clear that the Department srmply does not haVe ]urls—:'

of RIGBY, THATCHER, ANDRUS, BARTON _ ) :

& WALTERS Chartered . Pepartment of Water Remurgg RS
25 North Second Bast : _ M{n Dﬁtnctm B P
Rexburg, Idaho 83440 . , : ' R
Telephone: 208 356-3633 : - . '

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURQES

OF THE STATE oF. IDAHO

FOR TRANSFER NO. 32-0014/32—0015/ﬂ-"

INC. & BHA, TNC.

o

IN THE NAME OF: WAHOO & BHA, INC.

Following the.hearine of the re-hearing of the above'entitled'EFZ

applicants.permission to file a brlef. Thrs brlef is aubmltted

By way of review, thlS matter was 1n1t1ated when the
anpllcants flled an appllcatlon for chanqe of pornt,of dlver$1on.%'
for water rlghte of appllcant 1nclud1ng three decreed rlghts and
three llcensed rlghts._ The Department after an lnfermal 1n-
vestigation, granted the appllcatlon as to the decreed rlqhts but '

refused to grant the appllcatlon as to the llcensed rlqhte and

32~ 2071, and 32- 2079 have been forfelted through non—use "_;tééé {i'
Page 3 of the Memorandum decrelon and ordér dated Februery 9, ‘,@?

T g v

o The Department was w1th0ut jurlsdlctlon to refuse to qrantf,d'

beyond its 3urlsdlctlon in maklng ar conclu51on of law to the e

effect that a water rlght had been forfelted through non use.’

Ty
dlctlon to adjudlcate the ex1stence, the forfelture or abandonment }

e

2
-
s
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of water rlghts ih admlnlstratlve hearlnq based upon an appllcatlo'l

for the mere’ transfer of ‘the point of dlverslen.;f“fti'agfﬁﬁff"

Kl *

The sectlon of the Idaho Code autherlelhq the Department
.of Water Resources to c0n81der appllcatlon for chanqe of poant
of dlver31on prov1des in relevant part as follews."

"The Dlrector of the Department ef Water Resourcesj
'shall examine all of the ev1dence and available j;;_
information and shall approve ‘the’ ‘change in. whole, -
‘or in part, or upon conditions, provided no other
“water rights are 1njured thereby and: the change.
does not constitute an enlargement:din- the uee of;;
the erlglnal right, n '(Empha31s ‘added. )

It lS clear from the abeve statute thht the Dlrector of

,the Department of Water Reseurces has a“statutory’mandaﬁary

obllgatlon to approve a request for change in- p01nt of. dlver310n ;-T

so lenq as other'water rlqhtsﬂare.not 1n3ured and the change Ff?ﬁff ;

does not constitute an enlarqement of ‘the use of the “Dr; inal . A

:;ggg_." Indthe instant case, the appllcants have not requested
enlargement-in the use of the erlglnal rlght they have merely
Jrequested a change in the polnt of dlver51on of the orlglnal i
.rlghts.f There 1s no ev1dence that any other r1ghts WOuld be
1njured by the grant of the’ change.of the d1var51on.i Accordlna
to the records of the Department -of Water Resources, the

pappllcants have the. decreed rlqht as well as the 110ensed rlghts.

#

The use. of those rlghts, whlch are a matter of record, ceuld not :

‘result in an 1njury to other ex1st1ng water rlqhts. The statute
Qabove Gited no where. grants the Department of - Water Reseurces
the rlght to determlne whether a valldly ex1st1ng rlght has :
‘lost 1ts legal efflcacy by abandonment er ferfelture.; It 1S

clear from the statute above ca.,ted that the maln cr:.terla 1s

.whether there Would be an enlar ement 1n the use of the Mori 1na1‘f3“v
g __,E_“__

rlght;“ The term "orlglnal rlght", clearly refers to the
licensed and decreed rlghts, wlth respect to whlch the appllcants

herein sought a transfer of p01nt of dlver81en.' There 1s nq

_33.

questlon p051ted that the appllcants own the decreed and 1lcensede o

‘_rlghts._ The appllcants do own the decreed and llcensed rlghte

and the jurlsdlctlon that the Department of Water Resouces has

il is to determlne that the appllcatlon does‘het seek to- enlarqe

| BRIEF'e Page 2
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'those rlghts, and that to allow the chanqe of p01nt cF leerSlon ?%;'~
‘ would not lnjure other EXlStlﬁq riqhts. In thls reepect, 1t 15

-clear from the statute, that the jurlsdlctlon of the Department,ls

:tG determlne wether the phy51cal chanqe of pornt of dlver51on X

‘would result in derroqatian of other water rlghts in the nature

of 1ncreased losses in; the Etream bed by percqiatrgn er evaporatlor-“*

A

'becauee of the change Ln the physacal pﬂ}nt qule&FSlQn
k)i . '.' fy - ‘ *
: ,whether the p01nt of dlver51on in such phy51cal way would result e

in a: reductlon of the amount of water'avallable td fIlP other

Ll

water rlghts. ’ _
Chapter 14 of Tltle 42 of the Idaho Code makes 1t clear

that questlons regardlnq the adjudlcatlon of water rlghts are.

_queatlons that are w1th1n the jurlsdlctlon of the dlettlzt cﬂurt_

‘S’

.to determlner The rele of the Department of. Water Resources -;;%’
w1th respect to questlons 1nvolv1ng “the’ ad]udlcatlon of water‘*'l
'rlghts 13 that of an adv1sory 1nve5t1gatory agency whlchmmay be..
-called upen by the court to. conduct surveye and 1nve5t1gatlons of.

‘the respectlve water rlqhte. _This appears elearly from.the

| followz,rig eecticms of the Idaho Code. Sectlon 422 1’401 xa_aao
Code prov1des 1n relevant part as follows. | TEL

;“Whenever sult shall bé flled in the: listrict court
_ ‘by private parties for the purpose “of adjudieating
“the priority of rights to the use of water from : .
.any water system, including streams, - lakes, greun& e T
- waters or.any other body of water, -. the;judge 65“_'- i
" such- court may request the Department of Water R
Resopurces to make an examlnatlon of such water ST
'-system .;;“, S : :

-Sectlon 42el402“ﬁiéaho'cede, provides:

MIn allottlnq the watere of any stream by the di :
court ‘according to the rights and priorities of t oee
‘using Such waters, such. ‘allotment shall be made to

the use to whlch such water is beneflc1ally applled
w .

In the above two sectlons, 1t is clear that the pdwer to.

adjudlcate water rlghts 1s expressly vested ln ‘the’ dlstrlctrwgurﬁ

_and not in the Department of Water Resources.
_ In the Ssame splrlt of the above quoted sectlena of the Idaho
'Code, Sectlon 42—1405 Idaho Code, specmflcally statea that:'l'f: if”f;

SR

|l BRIEF - Page 3
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"Where the priority rights ‘upon any stream, canal,
.or reservolr in thlS State, shall have been determined
.bV the decree of | )
thereafter it sha 1 appear that any person or
corporatlon having the right to the use of any part
- of said water was not included in said decreée as a
party thereto, and said right was not determined.
thereby or that any person who subsequent thereto has
acquired any right to the use of such waters, any
- such person or corporation may have such right
adjudicated in the following manner: He may. bring
~an action in tHe district court of the county wherein
such decree was entered against the water master
"having charge of ‘the @istribution of the water of .
-saild. stream, canal or reservorr in which said party
'-clalms an 1nterest et ‘ S

From the above“statute, it is clear that the adjudication of
water rights has been vested in the district court and not in
the Department of Water Resources.

In the same tenor is Sectlon 42 1406 Idaho Code, that

*prov1des that the Dlrector of the Department Of Water Resources_;

'may,npon'hls own initiative commence an actlon in the district

.court{forhthe_adjudication of water rights. : This section makes

'it clear’thatntheiDirector'himself must resort to thefdistrict

court to determlne water rlght

A determlnatlon by the Department of Water Resources that

'there has been an‘abandonmentlof a water riqht is tantamont to

an: adjudlcatlon of a water right whlch questlon as above demon—

strated has .expressly. been vested in the dlstrlct court and not

l1n=the Department-of Water Resources.-fA.number of decisions have
fheld this to be true._ In Lockwood-vsf Freeman, et al,'15 Idaho

- J395 98 Pac.3295 {1908), the court stated and held

'__The state enqlneer has no authorlty to deprlve a
" prior approprlator of water from any streams in .
. this state, and give it to any other person.
" Vested- rights cannot thus be taken away. For
- decisions holding similarly see Nielson vs, -
¥ 'Parker, 19 Idaho 727, 115 Pac. 488 and Gard
”vs. Thompson, 2L Idaho 485 123 Pac.‘497

It is thus clear that the Department of Water Resources does"
nOtfhave the ‘power to-adgud;cate water-rrghts,‘lncludlng quest;ons
”of‘abandonment. There 1s no statute that expressly gives the
.jDepartment that rlqht ._The_only statute deallng w1th.the

Department s duties with respect'to questions involving change in .

.

BRIEF - Page 4
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'p01nt of dlver51on states that the Department shall grant the
;change unless the change would constltute an enlargement of the

~Or1g1nal rlght and would 1mpa1r other ex1st1ng rlghts. No where

- ;1n the statute does 1t glve the Department theypower to: determlne :

'the rlghts.h Also, by express statute the poWer to adjudlcate

water rlghts is expressly vested ‘in the dlstIlCt ‘court.

"1‘!

There 1s a further reaseniWhy the deélsleﬁ of the Department

refus1ng to allow the appllcants to change the p01nt of deveraaon

‘ g‘.rﬂ

. =w1th reepect to the llcensed rlghts 1s 1mprepef. Even 1f the

5Department had jurlsdlct;onqto ad]udlcate an ebandpnment of a'
'water rlght there is no competent ev1dence establ1sh1nq aban&on- .
_ment of lleensed rlqhts by the appllcants ln the 1nstant case |
In fact the best ev1dence adduced at the hearlng, both through
the testlmony of Grant Ashcraft and through Mr. Eddles, was f_[;ﬁ3f
that Eddles, ‘the predecessor 1n 1nterest to the appllcants, had
used the water over the years.‘ ‘ w _

. Apparently, the Department was relylng up0n the stlpulatien
and agreement srgned by the water uees ‘in or about July, 1953,
to support the prior determlnatlon that there had been abandonment
: of.the llcensed rights hy Mr. Eddles. Upon readlng that |
stipulation and acreemeet _1t is clear that 1t only pertalns to S

%deereed riqhts. ‘The stlpulatlon and aqreements spec;flcally

'refers to a decree ‘in the case of Robsen V3. Coleson, et'al,
,dated June 13 1901 and states that "whereas, all of the lands

descrlbed in sald decree and the water rlghts that were thereln

.iset forth are hereln set out by name, descrlptlon, amount of
water in second feet and dates of prlorlty and use At another-
place the agreement stated “that the ownershlp of lands éeseribed .
in the allocatlon of water from sald Medlclne Lcdqe Creek and

trlbutarles as set forth 1n said decree 1n the case or Robsen

#s; Coleson,-et al herelnbefore referrred to, are: at varlance ,_?"'
with the use and practlces of the present OWners of land and
users of water from sald Medlclne Lodge Creek and 1ts trlhutarles;

|aforesaid." Here again,’ the'aqreement deals onlthath,deereed_;

BRIEF - Page 5
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'-rlghts and makee no mentlon of llcensed rlghts. It 15 clear from
'the agreement 1tself that it dealt only w1th the decreed rlghte
and dld not purport to- constltute a settlement as to- llcensed o
r;ghts‘, It'lS clear from Mr- Eddles. testlmony that 1n practlce fﬂ
the llcensed rlghts had not been precluded by the agreement
.-and that Mr. Eddles was u51ng hlS.llﬂEHSEd rrghte. _ l

' In conolu51on, 1t was 1nappropr1ate for | the Department to
refuse to allow the request for change of p01nt of dlver51on Wlth .
reéspect to the three 1lcensed rlqhts of appllcants for two- :dbfxfh,fhi
reasons;_ Flrst the determlnatlon of the Department Was baaed et
upon a conc1u51on that there had been an abandonment of the hf*f;if
tllcensed rlghts. - The Department does not have power ner 3u£1a45f-_-“
dlCtlon to adjudlcate rlghts in. water and a flndlng and con-f
| clusion: that there. has been abandonment of A water rlght is.
an adjudlcatlon of a water rlght. The law 15 clear that pOWer-_ f."'
and jurlsdlctlon to determlne water rlghts is vested in the, -
dlstrlct court Second- even 1f the Department had jurlSdlCtIOHI;'”
and power to adjudlcate water rlghts, and determine abandonments,
.the ev1dence in thls case shows that there has not been an . B
1abandonment of the llcensed rlghts._ The afflrmat1Ve proof of o
lappllcants demonstrates that Mr. Eddles,uthe predeceasor in h
1nterest to. the appllcant used the llceneed rlghts, in any

event the protestors have falled to prove afflrmatlvely that there:'

;has been an abandonment and they bear the burden ef prdﬁi on sech

1ssue.

suBMITTED thisZodf day of Mageh, 1978 1 i

of RIGBY THATCHER ANDRUS BART‘N
& WALTERS,_Chartered " o
= Attorneys for Wahgo, Inc. i{\ﬁ - A
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. ;C'E‘ETIFICATE- OF SERVICE_

T HEREBY CERTIFY that on thls;ﬁﬂ&/day of Mﬁrch;
~true: and accurate copy of the foregolng‘Was sent by]
postage prepald to the folloW1ng- ' e .

“pon-shenton L
-bubois, Idaho 83423 '

'G. Rich Andrus -
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L.AW OFFICES . o . .
RigBY, THATCHER, ANDRUS, . ) R
BARTON & WALTERS, €ardresd -

P. O. BOX 260

\. RENBURG, IDAHO 83440

%
R

e i (O

T et

Ron Carlson

Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401



L Y

O HEARING
ROSTER OF ATTENDANCE

T.32-0014/0015/0016/2049/2071/2079 ~ WHAOO & BHA

Courtroom, Clark County Courthouse, Dubois, Idaho - February 8, 1979 - 3:00 p.m.

ADDRESS REPRESENTING

LR Mo a5 7t 2 MGt R, 2 M

@Aﬂfqr Hswced 2’ ﬁﬂ&/ §2¢;;¢4/I=’2 ﬁw?? (AFTE Trce,

, S/{éw[J Do/ﬁv*ﬂ Sffaéfbo W;/Tzf? wsen s. @
/W/éﬁ /ﬁ//ﬂ/ - ., J2e
WWT LMM/L%@/@{ Winart WMW - EEER

dJ.J—’-a r (' ﬂ( &
%,6 & ’ytns( AA/LML 3&&%{' o
LA

ﬁf/’j"“ By A Aeh [ b '} //'l) S

V/Z/ﬂ,;{/ Cjt;l/yr £y ‘;D,zu’fl“w t’j‘ . i’ 34 €

QWMW% DD/Mr&M { . PRy
320

%%ﬁ’ o B
Dteois Lo i a SRS
Bin, mnov o

| Bob ’[—/ee-nor

— T Dw
?‘9"‘ éq.r/Sc::vL .

MICROFILMED



) a1feg .k- ueg *IW

LL8TL8

8130 INISI UIAISE] “ON HIBHO WD
S80IN0S3Y 1B1EM JO Jusipedag 10+£8
Oyep] ‘s[[ed OUEP] & POOR UM ;hisut -
6161 6T NVI 30O 1WLISI( WS

SHAIHAOSTY WALV A0 INTWIHVIAT

“..“f E!bm@@ @N& | o _. cwEZcmEm




STATE OF IDAHO
DEPARﬂWENTOFMMTERRESOURCFS
Eastern District Office
TTIRTT T oad # Idaho Falls, Idaho

- 83401
CLAM CHEDK NG,

37187%

Orowo

[=/3. 19
—owre—CERTIFIED MAILS

—

s E

‘ UL e bt
é. ——-
-wart'nmt u. ‘...ﬁ‘r Rasnurced

Mr. Bennie D. Foyle  Eastern District Office

758 /Mﬂomz"”‘%

e I



R
;i

@M[lwéf——l—w%&»/ -:f’ez Zus/{ ::o}_/#..:i DR

—— _._.._,L_.r_ggga_; 3 z2-z¢o qj -3z=Te '7! 3z- ?c?‘f”

Qmm o ﬂsﬁ. cfa £ 7Z | m e . : L SO

Dir‘f(_‘,’l[ {./am 71_ /_‘ 54’ Li/'ﬁt—{f-/ _— S h “" -
N Foes sl e L ot w/mo 63 dear L

- Purtlarigy puapent—f

Afﬂiﬁﬂxls’ [A’H/ B/; s . ﬁﬁ
AR A aomtmul W/Argczfe IR |

,,-‘

. '/ 3. chmg.g o : . L S
el ____.jf 17( Z—!aa."usg~— = Z 207? R R S
5 Deovee :Indap (re ek PR e

/ / ST 1pv LA ?"/_au ¢' ,«1 G PMMdfg—m_m_

-lr : 5 - R . e - - I,

R3S A W'/@ Ww/f/ J -
L{ )/Q_JL e | e, S

24// //‘UCNES Dear-me d S—_—
GA?/WS' ’Z& 440—6 5‘9*‘?-:—-—- : %%/«?Q‘f?(

@a .,-;e-zw i Lol *a% %m

L dep A_Lea%l;méj/ylzzfs R a5
. M/ _7 L -

S _..4__9;],/]/,.@ y%ffzggj aéa:zﬁz ——OLI—?




D—é/" // (/\0;“ s / L. ﬁi_, §a = ;# 7/4 &5;_«@ '_.-__-__:

M&mo CJG’CIS/Q-——' &B e ?Z’ é@’}//ﬂofﬁ/g?'c |

/%a < / ‘o a %51__ ’_CZ/EAALL;&K :f:_St/ 52_/1/ ; Aég,L -

) /Lﬂ/,.// / - -AJ@L.} / e ZEJ&%%—@? /f“’f?cz/Jéi P W

I :‘9‘*55“_"'“"- . e

&c{ "“M 32-ze70. '_;Lzz.&-_—.g_a% t7

J;

e U.ﬁ@/ ? |
Q‘L‘ﬁﬁée ~-€4¢/~/ /s 51% /74{




i —

-‘c::Zi 7;\?:.:'_44,&/ )':ebe e s“;,m - a?{ . . :

ﬁéagi _k'zﬂ ayﬂ;——f‘——ﬂ-——m ttsa fte -

D; rre 1 £ 7%“415:2 ) LB \‘57" = T oend -7~¢:§ f = ;d--ac“ 42 ;»

o salen  apacitopat Eiel

dt %&41(" g.uff!:"

m fs%%zér_*&s e --—~—f

L ledibs ek ooV u-;e wfu //

.- ' (‘12__%& 5’07[___4:’0/4—-@.% 'e :




32- 004 |
C R Medevs —
Grant  Abos  Aoherad?
- (Tabe Motie of flo Transler ﬂﬁalfa‘z{m) |

2-8-71

hpleinde Cbbd#) — ahithd - Codud

Ayl bt #2- "% 32-2049 |
o #3_ """s’.'z-zowiﬂlmziﬂ

4. !'wgé- 2079
Aol Echibid %5 - 657 of Cof Dicree —

no W o~ 5473‘,14.‘)(.6“ Tﬂcireermrz—/"' &P'I 15,1953,
Exam |
Ghﬂm‘/ ldskrﬂ — 197

4716'" sém— runnm? &00 nc‘.as L—- rr ﬁ?ﬂs ure
/oot/ . Tz’(d 1(- é /ewr-s 5 1

M- c farmed /:e had af  wadter he needed. _';‘;z
51‘?4:/ reamerl / by prerteind o docreed M c—fﬁ
. na-ll 7%1_ /oenseo/ ana’ Per'm &c/ .

Aol & 47 - It el from M- EHy 277 A
Aol G 368 et from M- ﬂ{m{ ey &
c""q‘

Cﬂﬂknd@] aﬂer— Q{{ 4 M’_ £ é’ _5:‘3;

R



® y | )

Exam of Ectwol | 44 yau ol
T Sy
em-f bigl decree h Al fand

X~-exam

/.-cense.s Uscc/ moS7( exrS _
Ma)l.efmu"ter' c{a'a’rf‘/ a’g/dze.r- Lecausﬁ'. I‘le Wwas .no/qn ,

Gﬂ‘l - Gm"./ Jslmm‘”
Chl#7 reublad T oo dosial oF Liume Aramclor
G:nversoJ[:on w# Milléoﬁs - nam Bm- CLm C{:{Ja were '[}//'am/

runf;mcl awerT — l'm-e?/—'
Licensec/ - :

X- axan / Don 5;m-n'!0ﬂ
- er no‘ll measur'ecJ -

’53:}:— has baen dejrvereo/ 7[0 7“:5 'P/ace
L‘L-— ’—'?L-L" dam::Te.c{ b .
?Ld[er- ri 7!11[53'-1 have Lean de/wefeJ gr- mian |
M- e diverted his wdor [ast el Hho cigarsion

e 5



X- exam - B 7 Andrvs
: Ecor-c{s o

Ko resson o dory clofvery —

Disphe bododer 4,,4.{? o St and &ty o
Use O‘F /'uﬁl'l .a.ucﬂ[er—“'

o A—r—egm‘(_tper‘lla}ns an//v '.'/a decreed I"I-H -

& Iman 7T. lsodfield
‘T’g:ﬁréé damacfe» _

No. Pérﬂ?lé of duersion ex,';)leaf ,Q,&/‘Ve?\l b/ n wérnmﬂfer‘_
X- exarm

Al A Ped?/e . f =

32- 2076

Garrisem

lL—!;a—/ 574.1/9.-94%7/ é)/
No q:‘{judrcn 10

T o @vidence of

(J/u o
Lscansed —:-ni-“lla Zec; as h:?ﬁ un‘/er'

‘Ft::a’.-n1 J aéqnafanmeﬂ./ S f;n??r‘ofef" —_ 42"24 é.
Na

nfe [a nwdﬂéf
Al e:{[;mm"/ } ’7'&?2 //

Dhas Fanslor of ol aimé. Yt ecisted u;zaféw-
Gilbait vs 5»«;7[4
97 4 73S

Mf". %a/rus

WCROFILMED



RETURN RECEIPTS

T. 32-0014



LB! L‘I Ia'.£ Iﬂdﬂl\?‘

.§'IVI.HM] ™
R0 |- J8NyI39 HAAEA OL F19YNn 9

o7 M & 3L
L

s

<
£3 .
/ {pejsenba. 1 Ao BLerwo0)SSAHAAY 'S

)li:tVWJ.SOd B‘L%gf\naa 40 31va
i e
lu=be pezuoyny O gassappy O FdNLYNDIS
"oA0Ce POYUITSSP SDILE SU] PAMBI8] BARY |
(webe Jo sassalppe jo eunjeubis melgo skemy)

hilly
ON d31411430- | 'ON G33ISIH3Y
‘NOILIYIS3A TIDILLY €
TIWEE a1l
‘stoqng
: 18237238 2480
PIRY100-7€°1 ‘0 03$53HAAY ITIOIHY 2
(§334 HOJ YILSYWISOd LINSNOD)

g AIBANBP J0 $594PPE PUE ‘O1ER 'WOoUM 0] MOUS
AHIAINEA a3L01d1s3d O

JAN

=]
il
9

‘ON g3-NSNi

g - - PBIBAIDP B1EP PUE WIOYM O} MOYS
AH3IAN3CG A3LHLIS3H O

v AIBAISP JO SSOIPPE PUE ‘S1ER ‘WOUM 0} MOUS O

PGH POSOAIISP 1EP PUR WOLM O} MOUS

‘(8U0 ¥ooyD) pateanba. 1 BoAISS Sumo|o) Byl 'L

Bslanel
uo 8geds 01 NYNLSHE. 2y W ssaippe oA py
'€ pue ‘2 'L Bwa) as|dwo) (HIaNIS §

S Form 3811, Apr. 1877

RETURN RECEIPT, REGISTERED, INSURED AND CERTIFIED MAIL




UNITED STATES POSTAL SERVICE
CFFICIAL BUSINESS

SENDER INSTRUCTIONS

Print your name, address, and ZIP CODE In the Space below.
= Complete items 1, 2, and 3 on the reverse, o
« Maisten gummed ends and attach (o front of article i space
mmasm. herwise affix o back of article.
. __Eﬂm article “Retumn Receipt Requested” aolacent to
mumbe.

RETURN

@w@m@ Vi

JAN 792 1979

PENALTY FOR PRIVATE
USE ._.m AVOID PAYMENT
F POSTAGE, $300

:

1515 LINCOLN ROAD

Department of Water Resources
Eastern District Offica

(StipateTRA-BENI0 83401

{City, State, and ZIP Code}



@ SENDER: Complete items 1, 2, and 3.
Add your address in the "RETURN TO” apaoe on
reverse. ==,

L1614y “L188 wied §d

1. The following service is requested (check one).

2 Show to whom and date delivered . ... ...... 45 ¢
[0 Show to whom, date, and address of delivery. . ¢
O RESTRICTED DELIVERY

Show to whom and date delivered. .. ........ ¢

O RESTRICTED DELIVERY
Show to whom, date, and address of delivery . $___

(CONSULT POSTMASTER FOR FEES)

2. ARTICLE ADDRESSEDTO:  T.32-0014,etc.
Bennie D. Foyle :

Dubois, ID 83423

3. ARTICLE DESCRIPTION:
REGISTERED N_O. CERTIFIED NO.

2297

INSURED NO.

{Always obtain signature of addresses or agent)

| have received the article described abovea.
SIGNATURE 0 Addressee [0 Authorized agent

.‘ _" i.l \ E
-DATE OF DELIVERY
/75~ 19

5. ADDRESS(CompFete only if requestad)

6. UNABLE TO DELIVER BECALUSE:

TN a311LH3ID ANY G]HHGNI ‘034311934 1413034 NHENLIY.

T
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[@ SENDER: Complete items 1, 2, and 3
Add vour address in the “RETURN TO space on
: reverse.

1. The following service is requested (chec;ii one).

[z} Show to whom and date delivered.......... 453 ¢
O Show to whom, date, and address of delivery. .____¢
O RESTRICTED DELIVERY .

Show to whom and date delivered........... __ ¢

O ‘RESTRICTED DELIVERY
Show to whom, date, and address of delivery . $

{CONSLULT POSTMASTER FOR FEES)

Ty Q141930 ANY QIUNSNI 'Q3HALSIDIH 1413930 NENLIY

2. ARTICLE ADDRESSEDTOT . 32-0014, eic.

Ned Gneiting
Duboig, ID 83423

3. ARTICLE DESCRIPTION:
REGISTERED NO. | CERTIFIED NO.

1.276

INSURED NO.

(Always obtain signature of atddressee or agent)

| have received the article described above.
SIGNATURE O Addresses O Authorized agent

4. WM
DATE OF DELIVERY r/ POSTMARK

IN1209 O

5. ADDRESS Caomplete anly if requested)

6. UNABLE TO DELIVER BECAUSE:

TrCPO: 1977 — 0—249-505
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@ SENDER: Complete items 1, 2, and

Add your address in "‘19 'RETURM TO" space on
reversa. - -
1. The following service is requested (Check one).

& Show to whom and date delivered. .. ... ... 45 ¢
O Show to whom, date, and address of delivery. .____¢

O RESTRICTED DELIVERY
Show to whom and date delivered. ...... .. .. ¢

0 RESTRICTED DELIVERY
Show to whom, date, and address of delivery . $____

(CONSULT POSTMASTER FOR FEES)

2. ARTICLE ADDRESSED TO:

Ben ¥, Fayle T.32-0014,etc
Dubois,
ID 83423
3. ARTICLE DESCRIPTION:
REGISTERED NQ. | CERTIFIED NO. | INSURED NO.
12570

(Always obtain signature of addresses or agent}

| have received the article described abave,
SIGNATURE (] Addressee - O Authorized agent

\&—wanq P‘?’ fyc{ i

DATE QF DELIVERY STMAR&
[-15719

5. ADDRESS(complete only if requested)

q.ufa‘)

6. UNABLE TO DELIVER BECALUSE: Wﬁ/

R RRERY
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@ SENDER: Complete items 1, 2, and
dd your address in the 'RETURN TO" space on
reverse.

1. The following service is requested (check oneg).

LLG1 0y "LLGE w04 Bd

3 Show to whom and date delivered. ... ...... 45 ¢
O Show to whom, date, and address of dalivery. . ¢
O RESTRICTED DELIVERY

Show to whom and date delivered. ., ...... .. _ ¢

O RESTRICTED DELIVERY
Show o whom, date, and address of delivery . $____

(CONSULT POSTMASTER FOR FEES)

2, ARTICLE ADDRESSEDTO: T.32-0014,etc.
Thomas Steltzer

e —

Dubois,
__ID 83423
3. ARTICLE DESCRIPTION:
REGISTERED NO. | CERTIFIED NO. | INSURED NQ.
} oy 5

{Always obiain signature of addressee or agent)
3 have  received the article descnbed above.

TURE :|:| Address O Authorized agent
l/“: oo ,
DATE aDﬁLIVEFW '

5. ADDRESS(COmpIete on

PP

fy i F&

- .‘:" -
6. UNABLE TO DELIVER BECAUSE: FP:I-IEFRES

;.

1Y GEI:II.L}:I':'IO ONY 13 Sl 'EIHHEI.LSIQ':‘IH 1d13234 NUnlay

YeBPO: 1977 —0—246-585
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YW 31411430 ANV QIHNSNI 'a3LI1SI93Y ‘LdIFDIH NHNLIY

.. -
Wl P

® SENDER: Complete Iltems 1, 2, and 3.
Add vour address in the "RETURN TO" space on
reverse.

1. The following service is requested (check one).. . _
B Show to whom and date delivered. .. ... .. .. 45 ¢
3 Show to whom, date, and address of delivery. .____¢

1 RESTRICTED DELIVERY i
Show to whom and date delivered. \ ‘ i ‘\ .U_¢

O RESTRICTED DELIVERY S
Show to whom, date, and address of gdegiyeny 15§
(CONSULT POSTMASTER FOR FEES) -

2. ARTICLE ADDRESSED T0: -
T.32-0014,ete.

Gene Cook Ptedi it
Dubois, ID 83423
3. ARTICLE DESCRIPTION: AR RN
REGISTERED NQ. | CERTIFIED NOQ. | INSUREDNO.
1d 1%

- (Always obtain signature of addrossee or agent)

| have received the article described above,

SIGNATURE O Addressee O Authorized agent

4. ot / Vak Y
DATE OF Eﬁ.i\ffﬁi A FOSTRIARE,

W /5 za %

5. ADDRESS(Comptete only if requested(]], ) r\g& R

T

-6. UNABLE TO DELIVER BECAUSE: CLERK,

.
. \0, 'Rlnﬁ(y'

il
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SENDER: Complete items 1, 2, and 3.
reverse.

Add vour address in the "RETURM TD space on

O RESTRICTED DELIVERY
0 RESTRICTED DELIVERY
(CONSULT POSTMASTER FOR FEES)

1. The following service is requested (check one).
Gt Show to whom and date delivered. .. . ..
O Show to whom, date, and address of delivery.

Show to whom, date, and address of delivery .$___

45_¢

Show to whom and date delivered. ... ....... __ ¢

¢

2. ARTICLE ADDRESSED TO:
Grant Ashcraft

WHAOO & BHA, Inc.

T.32-0014,etc.

Route 1 Sugar City, ID 83448

3. ARTICLE DESCRIPTION:
REGISTERED NO. | CERTIFIED NO.

!;2(6|

INSURED NO.

(Always obtain signature of addressee or agent)

| have received the arti scribed above,
SIGNATURE ddresse

I:l Authorized agent

DATE OF DELIVER
[(-(2- 77

5. ADDRESS(Complata only if requbsted)|
1

k cE!}M/W /W/ f

P

o

A
£,

.

()

6. UNABLE TO DELIVER BECAL \

D el E

Y4y
I ot

! TeGPO: 1977 —0—249-505
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A SENDER INSTRUCTI

e - { Print your name, adress, and ZIP CODE in the 5p
, + Complete itema 1, 2, end 3 on the reverse,
o « Maisten gummed ends and attach to fiont of

Brmits. Gtherwise affix to back of article.
! . 58 article “Refum Receint Reguested” adjacent to

DEPARTMENT OF WATER RESOURCES
Departmens e ..._ (NEAST RRIBDIGBRICT OFFICE

P " Poenipeas 1515 LINCOLN ROAD
_.. ,_ qummﬁo_._u.o.oxu

]

3

(City, Stata, and ZIP Code)




1181 10y ‘LLgE wiod §d

@ SENDER: Complete items 1, 2, and 3.
Add your address in the “RETURN TO" space on
FEVEISe.

1. The following service is requested [check one).

3k Show to whom and date delivered. .. ....... 45 ¢
O Show to whom, date, and address of delivery. .___¢
O RESTRICTED DELIVERY

Show to whom and date delivered ... ..., ... __ &

O RESTRICTED DELIVERY
* Show to whom, date, and address of delivery . $_____

{CONSULT POSTMASTER FOR FEES)

2. ARTICLE ADDRESSED TO:
Dean Shenton 32-7089 &

Dubois, T.32-0014, etc. l _

ID 83423

3. ARTICLE DESCRIPTION:
REGISTERED NO. | CERTIFIED NO.

126%

INSURED NO.

(Always cbtain signature of addressee or agent)

C v A3IE1ILHID ANY QIENSNI 'a3HI L8193 Ld13D3" NHNLAH

| have received the article described above.

SIGNA;F O Addressee O Authorized agent
: 0l g

4.
\TE OF DELIVERY ) MARK

4
5, _AE_DRESS( Complete anly it raquesw \g'\
RS

6. UMABLE TO DELIVER BECAUSE: CLERK'S
: INITIALS

-

TeGPO: 1977—0—249-505

Vi ) |

E
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<] ® SENDER: Complete items 1, 2, and 3.
Add your address in the "RETURN TO" space on

reverse.
g 1. The following service is requested (check one).
2| = Showtowhom and date delivered. ... ..... .. _hoe
3 O Show to whom, date, and address of delivery. .____ ¢
= O RESTRICTED DELIVERY
Show to whom and date delivered........... ¢

O RESTRICTED DELIVERY
Show to whom, date, and address of delivery $__

(CONSULT POSTMASTER FOR FEES)
2. ARTICLE ADDRESSED TC: 32-7089 &

Hollis Shenton T.32-0014,etc.
Dubois,ID 83401

3. ARTICLE DESCRIPTION:  §
REGISTERED NO. | CERTIFIED NO. | INSURED NO.
224

(Always obtain signature of addressee or agent}

| have received the article described above.
SIGNATURE O Addressee OO Authorized agent

™ v G‘S\

4

4. A
DATE OF DELIVERY K
's’§1g¥
5. ADDRESS (Complets onfy # requested) \ &
' ¥
8. UNABLE TO DELIVER BECAUSE: CLERK'S
INITIALS

W i41LH3D GNY QIYNSNI 'GIHALSIDIY Ld1303H NHNLIY

ji" ,‘a‘i

T7GPO: 1977 — 0—248-59G
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RETURN RECEIFT. REGISTERED, INSUREDr AND CERTIFIED MAIL

PS Form 3811, Apr. 1977



SENDER INSTRUCTI ._..

Print your name, address, and ZIP CODE in the spake™yg

 Complete fems 1, 2, and 3 an the revel = gl

« Moisten Qummed ends and attech to froat of anlels If shace . |
emmits. Otharwiae affh 10 back of anicla. Doyt

» Endorse article “Retun Recelpt Requested” adjacent to
nlimber. :

RETURN
T0

£0

AN

JAN 15 1979

mmum_rmmm#mm_&m;_a OFFICE

1515 LINCOLN ROAD

Department of Water Resources
Eastern District Office

(StriABDAGLELIOART 83401 —

(City, State, and ZIP Code)
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@ SENDER: Compiete items 1, 2, and 3.
Add your address in the "RETURN TO" space on
rEVerse.

1. The following service is requested (check 0ne].4

2 Show to whom and date delivered. ... . ... % ) ¢
[l Show to whom, date, and address of delivery. .___ ¢
O RESTRICTED DELIVERY

Show to whom and date delivered. . ......... .5

O RESTRICTED DELWERY
Show to whom, date, and address of delivery.$____

(CONSULT POSTMASTER FOR FEES)

2 ARTICLE ADDRESSED TO:

Hugh R. Webster 32-7089 &
Dubois, T.32-0014,etc|
ID 83423
3. ARTICLE DESCRIPTIQN:
REGISTERED NO. | CERTIFIED NO. | INSURED NO.
1269

(Always obtain signature of addressee or agent)

| have received the article described above.
SIGNATURE O Addr&esee O Authorized agent

. D &
) RN
DA DF V| TMA

iﬂm { - J_{, C

0%7)-

5, ADDRESS(CompIefe only i request ! P

(]
P.jJ,lAsBLE TG DELIVER BECAUSE: CLERK'S
INITIALS
11

TrGP0: 1977—0— 248585
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1 @ SENDER: Complete items 1, 2, and 3
dd your address in the “RETURKW TO" space on
reverss.

1. The following service is requested (check one).
(& Show to whom and date dalivered.......... 45 ¢
O Show to whom, date, and address of delivery. . ¢
0O RESTRICTED DELIVERY
Show to whom and date delivered........... %

0O RESTRICTED DELIVERY
Show to whom, date, and addraess of delivery .5

| {CONSULT POSTMASTER FOH FEES)
2. ARTICLE ADDRESSED TO: 32-7089 &
- Elman T. Woodfield T.32-0014,e
Dubois,
ID 83423
3. ARTICLE DESCRIPTION:
REGISTERED NO. | CERTIFIEDNQ. | INSURED NO.
! 2ol

{Always obtain signature of addressea or ageni)

| have received the article described above,
SIGNATURE 0 Addressea 3 Authorized agent

6. UNABLE TO DELIVER BECAUSE: CLERK'S

od

YrGPO: 1977 — 0— 249-505




S FHASKH) Whasey

(2P0 dIZ pue ‘slgig ‘AlD)

_(xog 'Od 10 18eng)

- SHUN0SY JBM 10 Jusuledaq
6161 8T NNI

TOPE2 QHYAl ‘STVd OHYX
avoy NI09NIT 6151

394440 13/ CRPYRBURPEN)

S33UN0S3Y Y3LYm 40 INIWEAYLIA

B399

ol
NYNLIY

[

e ]
spasanbay hesay winiey,, ajoue uas_zm »
i "B[21ME J0 HIBY 0) N|JE AS|MIBY "SHLLI
33005 )| )00 Jo Wiolf 0] UIENE pue Shua powwnb usisioy «
o~ 381401 ) A £ pUe 'z *| SWall S18010) »
%8 S Bl 11 JG0 AIZ PUR ‘SSAPNE ‘SUIEY FIOK U
t LN .8

OILLONYLSNI HIANIS

51088 ssamisna vIDlda0
TIIAHIAS WISOd SALVLS A3LING

-



® SENDER: Complete items 1, 2, and 3.
Add your address in the * '‘RETURN TO" spaoe an
raverse.

L6 oy “LLSE miny §

1. The following service is requested (check ona).
B Show to whom and date delivered. . ... ..... 45¢
i1 Show to whom, date, and address of delivery. .___ ¢

O RESTRICTED DELIVERY .
Show to whom and date delivered. ... ... . ... N

O RESTRICTED DELIVERY
Show to whom, date, and address of delivery ...

(CONSULT POSTMASTER FOR FEES)

2. ARTICLE ADDRESSED TO: 32-708% &
Holmes Brothers
Gerald Holmes T-32—0014,et$
Dubois, ID 83423

3. ARTICLE DESCRIFTION:
REGISTERED NO. | CERTIFIEDNO.

2d 67

-

._-—
=
oo

INSURED NO.

I have received the article described above.
SIGNATLRE [ Addresses O Authyee

 (Always obtain signature of addressee or agent) i

6. UNABLE TO DELIVER BECAUSE: CLERK'S
INITIALS

»

YN QF1A1LE3D ANY AIYNSN] ‘35318193 Ld13D3H NHNLIY

YrGPO: 1877 —0—249-585
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® SENDER: Complete items 1, 2, and
Add your address in the '"RETURN TO" space on
raverye,

LiGI 10y ‘190 wing 54

1. The following service is requested (chack one).

& Show to whom and date delivered. ... ... .. 45 ¢
O Show to whom, date, and address of delivery. . ¢
O RESTRICTED DELIVERY

Show to whom and date delivered........... &

0O RESTRICTED DELIVERY ‘
Show to whom, date, and address of delivery . $___

(CONSULT POSTMASTER FOR FEES)

2. ARTICLE ADDRESSED TO:

Leland Small 32-7089 &
Dubois,
ID. 83423 T.32-0014,etc.
3. ARTICLE DESCRIPTION;
REGISTERED NQ. | CERTIFIED NO. | INSURED NO.
/27>

{Atways obtain signature of addressee or agent)

| have received the article described above.
SIGMNATURE O Addressee [0 Authorized agent

ﬂa

DATE OF DELIVERY ’}@M
..-'

-

5. ADDRESSCompete onty it reques%

4.

HYIY Q3141LH3D ONY OIHNSNI 'A3EILSIDIH L41303H N-NLIY
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6. UNABLE TO DELIVER BECAUSE: 'I:E\I.I-I'EI'RK,S
iy I

Z2GP0; 1077 D 245595
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Certified Mail, Return Receipt T.32-0014 etc.
Gene Cook Dubois v

{#/"Hugh Webster Dubeois

V/ﬁen Fayle Dubois
Holmes Bros. Dubois

’//Dean Shenton Dubois -~

v Bennie D. Féyle Dubois

o ELan
Elmer T. Woodfield Dubois

V/ﬂr. & Mrs.Hollis Shenton Dubois —
V/aeorge Whittaker Dubois
V/Eeland S5mall Dubodis v

v Ned Gneiting bubois

v Thomas Steltzer Dubois

v Dave Stelzer Dubois
v
Allyn K. May Dubois v
L//;ynn Hoggan Dubois -
L“Grant Ashcraft Route 1 Sugar City
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In The Matter of Transfer No's. 32-0014/

)
)
32-0015/32~-0016/32-2049/32-2071/32-2079 ) NOTICE OF REHEARING
} S
in the Name of WHAOD & BHA, INC. 3}

)

WHEREAS, on May 10, 1976, WHAOC & BHA, Inc. applied to the Department
of Water Resources for a change in the point of diversion of water rights nos.
32-0014/32—0015/32-0016/32—2049/32-2071/32—2079; and,

WHEREAS, a conference was held on August 12, 1976, in Dubois, Idaho,
at which the pfotestants and the applicant agreed to allow the Director of the
Department of Water Resoruces to reach a decision based upon the information
obtained during the conference; and,

WHEREAS, on March 7, 1977 a petition for rehearing was received from
WHAOQ & BHA, Inc., which set forth sufficient grounds for rehearing, and said
petition for rehearing was granted;

IT IS, THEREFORE, HEREBY ORDERED that the Department has set the
matter for rehearing for Thursday, February 8, 1978, at 3:00 p.m., in the
Courtroom of the Clark County Courthouse, Dubois, Idaho. Any rehearing will be
held in accordance with the Rules and Regulations of the Idaho Code and adoptéd
Rules of Practice and Procedure of the Department of Water Resources. Opportu-
nity shall be afforded all parties to respond and present evidence and argument
on all issues involved.

Any party may request in writing five (5) days before any rehearing
that the oral proceedings thereof be taken in the form of stenographic notes.
Any party may have such stenographic notes of the oral proceedings, or part
thereof, transcribed at his own expense. A taped record of the proceedings wili
be maintained for the appeal period.

Failure to appear at the time and place set for rehearing by the app-
licant or protestants may allow the Department without prejudice to dismiss the
protests or the application. Any and all cost incurred by reason of such non-
appearance may be assessed against such non-appearing parties.

ég,{z
Bated this day of January, 1979.

RONALD D. CARLSON
Supervisor, Eastern Region
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o N
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Cecil 0. Andrus . " Statehouse -
Governor _ Boise, tdaho 83720
R. Keith Higginson ‘ ‘ {208) 384-2215

Director

March 28, 1877

G. Rich Andrus

RIGBY, THATCHER & ANDRUS
25 North Second East
Rexburg, Idaho 83440

Dear Mr. Andru59
Enclosed is a copy of the Order granting a rehear1ng on Transfer No's.

32-0014/32-0015/32-0016/32-2049/32~ 2071/32 2079 in the name of WHAQO
& BHA, Inc.

A hearing will be held in the near future on this matter and you will be
notified.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BOF:jfr
Encl.



® |
- STATE. OF [DAHO | |
DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus
Governor

Statehouse
: Boise, Idaho 83720
R. Keith Higginson _ {208} 384-2215

Director

March 28, 1977

Grant Ashcraft

WHAOO & BHA, Inc.

Route 1

Sugar City, Idaho 83448

Dear Mr. Ashcraft:

Enclosed is a. copy of the Order granting a rehearing on Transfer No's.
32-0014/32-0015/32-0016/32-2049/32-2071/32-2079 in the name of WHAOD &
BHA, Inc.

A hearing will be held in the near future and you will be notified.

Sincerely,

BOBBY D. FLEEOOR
Chief, Water Rights

BOF:jfr

Encl.



o | o
STATE OF IDAHO
- DEPARTMENT OF WATER RESOURCES

Cacil D. Andrus

Statehouse.
| Governor | , Boise, Idaho 83720
R. Kpith Higginson : - . {208} 384-2215

Director

March 28, 1977

Dear Protestants:

"~ Enclosed is a copy of the Order granting a rehear1ng on Transfer no's.

32-0014/32-0015/32-0016/32- 2049/32 2071/32 2079 in the name of WHADO &
BHA, Inc.

A hearing will be he1d in the near future on this matter, and you will
be notified.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF: jfr

Encls,
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus Statehouse
Governor Boise, ldaho 83720
R. Kaith Higginson (208) 384-2215

Director

March 9, 1977

Dear Protestant:
Enclosed is a copy of a petition for rehearing in the name of WAHOO & BHA, Inc.

If you have any comments on this matter, you have ten (10) days from the
date of this letter to send these comments to the Department.

Sincerely,

BOBBY D.! FLEENOR

Chief, Water Rights
BDF:jfr

Enctosure
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G. Rich Andrus

of RIGBY, THATCHER & ANDRUS, P.A. Bon....
Attorneys at Law i
25 North Second East

Rexburg, Idaho 83440

Telephone: 208 356-3633

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER COF APPLICATION FOR
TRANSFER NO. 32-0014/32-0015/32-
0016/32-2049/32-2071/32-2079 IN THE
NAME OF WAHOO & BHA, INC.,

o T S R e S —— — — — T ——

REQUEST FOR REHEARING

‘Applicants, WAHOO, INC. ahd BHA, INC., hereby request
a rehearing on'thé_subject matter of'ﬁhe memorandum decision and
order enteféd in the above_éntitled case dated February 9, 197f,
and request the opportunity to submit evidence and call witnesses.

This request for rehearing is made on the grounds thét
the memorandum decision and order is in error insofar as it finds
and concludes that the water rights evidenced by licenses 32-2049,
32-2071 and32-2079 have been forfeited through non-use and insofar
as it orders that that portion of application for transfer involving
rights No. 32-2049, 32-2071 and 32=0079 is denied.

Claimants respectfully reguest that the Director of
Water Resources establish a date for a rehearing on the maﬁter

and allow evidence to be received at said hearing.

DATED This lst day of March, 1977.

G. Rich Andrus ' -
of RIGRY, THATCHER & AMDRUS, P.A.
Attorneys for Claimants




N o
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus ‘ _ - ' Statehouse _
Governor , _  Boise, Idaho 83720 .
R. Keith Higginson : . : : (208) 384-2215
Director . : .

28 February, 1977

Mr. G. Rich Andrus ‘
Rigby, Thatcher and Andrus, P.A.
P.0. Box 250

Rexburg, Idaho - 83440

Dear Mr. Andrus,

Here is most of the information on the Whaoo & BlA, Inc. application‘for
transfer, requested by your February 16 letter.

Ron Carlson also has a memorandum on his field examination of the project,
which I will send to you shortly.

If you need copies of any additional material, please let us know.. You may
remit the copying charge of $3.50 to this office at your convenience.

Sincerely, :
Bobby D\ Fleenor B
Chief, Water Rights

Encl.
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RIGBY, THATCHER & ANDRUS, P. A.

| W A e iy 1R
. l:%{ }1"’ ﬁﬁ #y, g g‘: z»g

LAW OFFICES

286 NORTH SECOND EAST - P. O. BOX 250 REXBURG, IDAHO 834410
RAY W. RIGBY - GORDON S. THATCHER - G. RICH ANDRUS
TELEPHONE (208) 356-3633

February 16, 1977

Bobby D. Fleenor

Department of Water Resources
373 West Franklin Street
Boise, Idaho 83720

Re:

Application for Transfer of Wahoo, Inc. - Application No. 320014

Dear Mr. Fleenor:

We represent Wahoo, Inc., a corporation, in connection with the above
entitled application for transfer of point of diversion.

Today we received a copy of the Memorandum Decision and Order pertaining
to the application, dated February 9, 1977.

We are considering asking for a re-hearing before the Director of the
Department of Water Resources as to a portion of the decision. Prior
to making that decision, we desire to obtain copies of all documents
in the Department’'s file concerning this application including, but
not limited to, the following items:

1.

Copies of all applicable decrees, including the decree in the
cas? entitled "Thomas A. Robison, et al vs. James Colson, et al"™,
and 'the stipulated agreement entered in that action dated
September 14, 1953.

Copies of all applicable licenses including License No. 32-2049,
32-2071 and 32-2079.

All reports of field investigations upon which the Memorandum
Dacisicon and Order was based.

Any other information available to the Department of Water Resources
used in arriving at the Memorandum Decision and the Order dated
February 9, 1977.

Also, if the Department of Water Resources has adopted Rules of Practice
and Procedure - that expatiate upon any statutory rules including

the Administrative Procedure Act, we would appreciate receiving a

copy of such rules of Practice and Procedure.



+ . .

Bobby D, Fleenor
February 16, 1877
Page 2

Your earliest convenient response to these inquiries would be greatly
appreciated.

If there is any charge for reproducing the items herein requested,
please bill our office and we will remit payment.

Thank you wvery much.

Sincerely,

S5 Mr

G. Rich Andrus

csp



- INTER-DEPARTMENT MEMQ —1

oate February 16, 1977
FROM Ron

To Bob Fleenor

SUBJECT Transfer No. 32-0014/etc. (1987) WHAOQ & BHA

We have been contacted by Rich Andrus, attorney for the applicant. who
indicated his client wishes to appeal the Department's decision and
requests a rehearing.

He ask that we supply him with all of the information in the files the
Department considered in making this decision. I told him I would
forward his request to you.

é SIGNATURE



—~ & & RECEIVEQ

February 9, 1977

R. Keith Higginson
Director of Water Resources
State House

Boise, Idahe = 83720

Dear Mr. Higginson:

On August 12, 1976 the Department of Water Resources held a
water hearing in Cla¥xk County Courthouse, Dubois, Idaho. Tt
concerned the matter of protests against approval of application
for Transfer No. 32-0014/0015/0016/2071/2079 in the name of Wahoo
& BHA, '

The 1977 irripation season is almost here and time is needed

to plan and implement water usage. Therefore, we hope you will be
in a position to make a decision on the transfer in the near future.

Very truly yours,

‘Grant Asheraft
Wahoo & BHA Inc.

 MICROFILMED



" February 10, 1977

e
P

Re: Application for Transfer #1987 (32-0014/32-0015/32-0016/32-2089/32-2071/32-2079)

.\ Whaoo & 8HA, Inc.
SRt |
7. Bugar City, ID 83448

r : \Ge“tll,eme.ﬁ:
S '

f%rﬁgné]osed is a copy of your Application for Transfer #1987. Please notice that the
.7 transfer of decreed right nos. 32-0014/32-0015/32-0016 were approved by the Director
' and the transfer of license nos, 32-2049/32-2071/32-2079 were denied. Also enclosed

T a copy of the Memorandum Decision and Order. :

B ;fyou should be aware that any person who does not agree with the decision may request
... ;/a re-hearing before the Director 66 the Departient of Water Resources within 20 days
' or may appeal directly to the District Court within BO days of the date of the decision.

: !} Sincerely,

. BOBBY D. FLEENOR
~ Chief, Water Rights

 BOF:mef | |
Enc: Copy of transfer w/memorandum decision and order

cc:. Protestants

i
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August 19, 1976

RE: Application for Transfer No. 32- 0014/0015/0016/2049!2071/2079

WHAGO & BHA, INC.

Mr. G. Rich Andrus
Attorney at Law

25 North Second East
Rexburg, Idaho 83440

Dear Mr, Andrus:

Pursuant to your request, please find enclosed 1nformat1on concerning the
- above referenced application for transfer,

If you have further questions, please fee1-free_to contact this office.
“Very truly yours,

RONALD D. CARLSON
Supervisor,
‘Eastern Region
 RDC:CW
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32-0014/0015/0016/2049/2071/2079 - WHAQD & BHA, INC.

Courtroom, Clark County Courthouse, Dubois, Idaho

August 12, 1976 - 3:00 p.m.
ROSTER OF ATTENDANCE
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BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO

In the Matter of Protests Against Approval

of Application for Transfer No. 32-0014/0015/
NOTICE OF CONFERENCE

0016/2071/2079 in the Name of WHAQO & BHA
AND/OR HEARING

[ TP LS LS LN S

On May 10, 1976, Grant Ashcraft, President of WHAOO & BHA, filed
with the Department of Water Resources an application for transfer of the waters
of the State of lIdaho. On June 7, 1976, the Department received a protest against
said application for transfer from Lynn H. Hoggan, Allyn K. May, Dave Stelzer, Thomas
Stelzer, Ned Gneiting, Leland Small, George Whittaker, Mr. & Mrs. Hollis Shenton,

Elman T. Woodfield, Dean Shenton, Holmes Bros., Bennie D. Foyle, Ben T. Hayle,

Hugh R. Webster, and Gene Cook.

The Department has set the matter of protest for conference and/or
hearing for Thursday, August 12, 1976, at 3:30 p.m., in the Clark Cbunty Courthouse,
Dubois, Idaho. Any hearing will be held in accordance with the Rules and Regulations
of the Idaho Code and adopted Rules of Practice and Procedure of the Department of
Water Resources. Opportunity shall be afforded all parties to respond and present
evidence and argument on all issues involved.

Any party may request in writing five (5) days before any hearing that the
oral proceedings thereof be taken in the form of stenographic notes. Any party may
have such stenographic notes of the oral proceedings, or part thereof, transcribed at
his own expense. A taped record of the proceedings will be maintained for the appeal
period.

Failure to appear at the time and place set for hearing by the applicant
or protestants may allow the Department without prejudice to dismiss the protests or
the application. Any and all cost incurred by reason of such non-appearance may be
assessed against such non-appearing parties.

Dated this ng‘day of July, 1976.

RONALD D. CARLSON
Supervisor, Eastern Region
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August 2, 1976

Clark County Clerk
Clark County Courthouse
- Dubois, Idaho 83423
~ Gentlemen: |

This 1s to confirm the use of the Courtroom for a conference and/or hearing
to be held by this office on Thursday, August 12, 1976, at 3:00 p.m.

. Thank you for your cooperation in this matter. -

Very truly yours,

RONALD D, CARLSON
Supervisor,
- Eastern Regfion

RDC:CW



o &
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrs : 1515 Lincoln Road
Governar : ldaho Falls, idaho 53401
{208) 523-7186

H. Keith Higginson
Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOO & BHA, INC.

Mr. Hugh R. Webster
Dubois,
Idaho 83423

Dear Mr. Webster:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further
asgistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

~ ~

cc: IDR - State Office .-

MICROFIMED
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STATE OF IDAHO 5
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D. Andrus 1515 Lincoln Road
Governor idaho Falls, idaho 83401
R. Keith Higginsan (208) 523-7186

Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOO & BHA, INC.

Mr. Gene Cook
Dubeis,
Idaho 83423

Dear Mr. Cook:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further

assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

cc: IDR - State Office

MCROFILMED
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STATE OF IDAHO
- DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoln Rcad
Governor _ laho Falls, Idaho 83401
{208) 523-7186

R. Xeith Migginson
Director

June 10, 1976

RE: Application for Tramsfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOO & BHA, INC.

Mr. Ben T. Hayle
Dubois, Idaho 83423

Dear Mr. Hayle:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the mattexrs of protest. If we may be of further

assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,

Eastern Region

RDC:CW

cc: IDR — State 0Office

MICRGFILIEED
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D. Andrus 15158 Lincoln Road
Governor ) idaho Falls, idaho B3401
R. Keith Higginson {208) 523-7186

Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079%
WHACO & BHA, INC.

Mr. Bennie D. Foyle
Dubois, Idaho 83423

Dear Mr. Foyle:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified ar a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further
assistance, please contact us.

Very truly yours,

RORALD D. CARLSON
Supervisor,
Eastern Regicn

RDC:CW

cc: IDR - State (Qffice
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. A.ns 1515 Lincoln Road
Gavernor : ldaho Falls, idaho 83401
{208) 523-7186

R. Keith Higginson
Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOO & BHA, INC.

Holmes Brothers
Dubois, Idaho 83423

Gentlemen:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further
assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

.

‘ce: IDR — State Office - ..

MCROFLMED
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%,  STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecit D. Andrus

) 1515 Lincoln Road
Governor Idaho Falls, Idaho 83401
R. Keith Higginson {208) 523-7186
Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAQO & BHA, INC.

Mr. Dean Shenton
Dubois, Idaho 83423

Dear Mr. Shenton:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the

use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest.

If we may be of further
assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

cc: IDR - State Office

- NICRIFLYED
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus } 1515 Lincoln Road
Governor Idaho Falis, idaho 83401
(208) 523-7186

R. Keith Higginson
Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAQQ & BHA, INC.

Mr. Elman T. Woodfield
Dubois,
Idaho 83423

Dear Mr. Woodfield:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further

assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region
RDC: CW

ce:-- IDR — State Office

MCROFRMED o |
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Linco!n Road
Governor : idaho Falls, idaho 83401
(208) 523-7186

R. Keith Higginsan
Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOC & BHA, INC.

Mr. & Mrs. Hollis Shenton
Dubois, Idaho 83423

Dear Mr. & Mrs. Shenton:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further

assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region
RDC:CW

cc: IDR - State Office
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D, Andrus 1515 Lincoln Road
Governior ldaho Falls, Idaho 83401
R. Ksith Higginson (208) 523-7186

Director

June 10, 1976

RE: Application for Transfer No..-32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOO & BHA, INC.

My. George Whittaker
Dubois, Idaho 83423

Dear Mr. Whittaker:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further
assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

ce: IDR - State Offide

MICREFLMED
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.June 10, 1976

Application for Transfer No. 32-0014/0015/0016/2049/2071/2079

Mr. Grant Ashcraft
WHAOO & BHA, Inc.

Rt. #1°
- Sugar City, Idaho 83448

Dear Mr. Aahcraft:
Encloaed please find a copy of the protegst filed against the above referenced
~ application for transfer. You should be aware that the following are ‘the -
.-1items we can consider at & conference and/or hearing :Ln e:u:her approving or
denying an application for t:ransfer. : . o S
Are other water r:l.shta :l.njurod by the. tran.fat?
2. Does the changa consgtitute an enlargemnt in the
: uée of the original right?- .
You will be notified at a later date as to the time and piaca set for conference
Lagal counsel is not mandatory

- and/or hearing to discuss the matters of protest.
at any proceeding befora the: Deparl:mt, although you may deairs to employ an

attorney in your behalf .
If vwe nay be of any assistance, please contact us,

.

Very truly youra ,'

E.— RONALD D. CARLSON
m——— Sypervisor,
CD
iy

= Eastern Region.

= ERDC:CW.

=]

% Enclosure

5 i 1oWR - State Office




JUN 7 1975
Tubois, Idaho ‘ _ D c
une 3, e pepartment of R‘Jater;.}a;ourcee

Eastern District {ifice

We the undersigned do hereby protest the transfer of water
right and change of point ol diverslion in the name of

WHAQO znd BHA, Inc, The reasoms for protest are that portion
of transfer #32-2049, #32-2071, #32-2072 which are licensed
rights and have not been used for many years. You will find
this as evidenced by your own dally record books and records.
You will also find these waters have been used by other
users and by this use have become dependeni upon them, while
the applicant and the perceeding owner have abandoned said
weters by non-use,

We therefore ask thet the license numbers listed in this
protest be denied as waters not evailable for diversion by
apvplicant,

NAME LDDRESS

3;::: L YA '}'J/ ;/fn*ﬂf-l'w_. _,_/K“ -‘dﬂé:?.q"‘D &/a./«;ﬂ
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
; cn D. Andrus 1515 Lincoln Road
: Governor ldaho Falls, idaho 83401
R. Keith Higginson ‘ (208} 523-7188
Director

June 10, 1976

RE: Application for Transfer No. 32—0014/32-—0015/32—0016/32-—2049!32-2071/"32*2079
WHAOO & BHA, INC.

Mr. Leland Small
Dubois, Idaho 83423

Dear Mr. Small:

This is to acknowledge receipt of the protest to issuvance of the above
referenced application which you submitted. The feollowing are the
principle items we can consider at a conference and/or bhearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargemwent in the

use of the original right?

You will be notified at a later date as to the time and place set for conference

andf/or hearing to discuss the matters of protest. If we may be of further
assistance, please contact us.

Very truly yours,

RONALD D. CARLSON : , ’
Supervisor,

Eastern Region e
RDC:CW

cc: JIDR - State Office S

* MCRCFLYED



STATE OF IDAHO ¢ |
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D. Andrus _ 1515 Lincoin Road
Governor idaho Falls, ldaho 83401
R. Keith Higginson {208) 523-7186

Director

June 10, 1976

RE: Application for Tramsfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-207%

WHAOO & BHA, INC.

Mr. Ned Gneiting
Dubois, Idaho 83423

Dear Mr. Gneiting:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the

principle items we can consider at a conference and/oxr hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the

use of the original right?

You will be notified at a later date as to the time and place set for conference

and/oxr hearing to discuss the matters of protest. If we may be of further
agsistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

ce: IDR - State Office
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Arldrs 1515 Lincoin Road
Governor daho Falls, Idaho 83401
(208) 523-7186

W

R. Keith Higginson
Director

June 10, 1976

RE: Application for Transfer Ne. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHACO & BHA, INC.

My, Thomas Stelzer
Dubois, Idaho 83423

Dear Mr. Stelzer:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further

assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

cc: -IDR - State Office

MICRGFILMED



SﬁTE OF IDAHO ¢
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecii D. Andrus 1515 Lincoln Road
Governor idaho Falis, Idaho 83409
R. Keith Higginson | (208) 523-7186 _
Director . :

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079 -

WHADO & BHA, INC.

Mr. Allyn K. May
Dubois, Idaho 83423

Dear Mr. May:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the

principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the

use of the original right?

You will be notified at @ later date as to the time and place set for conference

and/or hearing to discuss the matters of protest. If we may be of further
assistance, please contact us.

Very trulf yours,

RONALD D. CARILSON
Supervisor,
Eastern Region

RDC:CW

cc: IDR - State Office

| MICROFMED
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DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

1515 Lincoln Road
Xaho Falis, Idaho 83401
R. Keith Higginson _ (208) 523-7186

Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOQO & BHA, INC.

Mr. Dave Stelzer
Dubois, Idahoe 83423

Dear Mr. Stelzer:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further

assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC: CW

cc: TIDR - State Office

MICROFLMED



S’ﬂTE OF IDAHO ®
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D. Andrus 1515 Lincoin Road
Governor ‘ idaho Falls, idaho 83401
R. Keith Higginsan : ) (208) 523-7186
Director

June 10, 1976

RE: Application for Tramsfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOOD & BHA, INC.

Mr. Lynn H. Hoggan
Dubois, Idaho 83423

Dear Mr. Hoggan:

This is to acknowledge receipt of the protest toc issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water righté injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference

and/or hearing to discuss the matters of protest. If we may be of further
assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

" RDC:CW

~

cc: IDR - State Office .

MICRGFILMED



S'IgTE OF IDAHO ¢
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil D, Andrus 1515 Lincoln Road
Governor : idaho Falls, Ideho 83401
. . (208) 523-7186
R. Keith Higginson
Director

June 10, 1976

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOO & BHA, INC.

Mr. Don Shenton, Watermaster
Dubois,
Idahoe 83423

Dear Don:.

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference

and/or hearing to discuss the matters of protest. I1f we may be of further
assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

cc: IDR - State Office

MICROFILMED



June 10, 1976

RE:  Application for Tramsfer No. 32-0014/0015/0016/2049/2071/2079

Mr. Grant Ashcraft
. /'WHAGO & BHA, Inc.
Rt.. A1

Sugar City, Idaho 83448
-Dear Mr. Ashcraft:

Enclosed please find a copy of the protest filed against the above referenced
You should ba aware that the following are the

“application for transfer.
‘items we can consider at a conference and/or hearing in either approving or
danying an application for transfer: _

1. Are other water rights injured by the transfer?

Does the change comstitute an enlargement in the

2.
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. Legal counsel ia not mandatory
at any proceeding before the Department, although you may desire to employ an

attorney in your behalf.

If we may be of any aseistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,

Eastern Region
RDC:CW

Enclosure

U400

- cc: IDWR - State 0ffice
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecit D. Andrus. 1515 Lincoln Road
Governor idaho Falls, ldaho B3401
{(208) 523-7186

R. Keith Higginsan
Director

June 10, 1976 c 07”2y

(THIS LETTER ALSO SENT TO THE OTHER 14 PROTESTANTS)

RE: Application for Transfer No. 32-0014/32-0015/32-0016/32-2049/32-2071/32-2079
WHAOO & BHA, INC,.

Mr. Lynn H. Hoggan
Dubois, Idaho 83423

Dear Mr. Hoggan:

This is to acknowledge receipt of the protest to issuance of the above
referenced application which you submitted. The following are the
principle items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further

assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

ce: IDR - State Office ' -



i

Ve iheﬂundersigﬁed do hereby péé%éét-the tramsfer of water:
WHAOsgnd BFA, Inc. The reasons for protest are thatspertlon.
rights and have notjﬁééﬂiusedffbr'manﬁiyears;'Yogéﬁill_ffnif
.this as evidenced by your own 4d1 . : 1 n
Tou'iild. also Tind thess waters.hawd een used by othef -

. users and by ‘this use have begete-depbndeit pes themy wldls
" the applicant and the perceeding
.waters by nonstse, .. = - oo
‘We therafore ask that the license mumbers listed i thig *

' avplicant.

Y

Dubois, Idaho
Juhe 3, 1976 -

right and change of poimt of diversiem im the name of

of tranafer #82-2049, #32-2071, #32-2079 which are licensed"

1y record bookaﬂapderecgrésﬁf S

i

owner have abandoned. said
CoREros Wi
5 P TR

protest be denjed.as waters not available for, diveraien by,

P



' whose address is

APPLICATION FOR TRANSFER OF WA TER RIGHT MAY 2C v
NO, 32- 0014/001 5/001 6/2049/2071/2% ;
[4 F TS . .
Easiam nmm:t Office

P
REC OMME NDATION OF WATERMASTER

DMKL&{ w *g e j , watermaster of 7’? CC{IC(A'-P L'aé,.k .'

”

of Water District No, 32 Q Gounty of (' /ﬂ.@ ﬁ ~_,State of Idaho,

—_—

éa..

have rem attached copy of the application for transfer of water right for Wf{ﬁ@

s and to the best of my knowledge beheve the

(name)

‘ applicahon to be true.-

(IHTLOHIIN

1 hereby.endorse the above mumbered Application for Transfer and recommend

that the D1rector of the Department of Water Resources approve the transfer subject to

thefollowi cond _
_61. e c{t;?ﬁ e-:d (JA» (
SpeerRtCaeTr W‘Cﬂ? be— et -
Mpﬁgm, SRoTAF [H’WW:J}&{

B. Ido not endorse approval of the above numbered Appllcatlon for Transfer as re-

quested for the followmg\/rm : :

Dated at Z é éet! Jdldaho th1s_Liday of m,ﬂ-q 15;7é

MM

(signature)

" Please use reverse side if needed.



May 13, 1976

JEE: App]ication for Transfer No. 32- 0014/001"/0016/2049/2071/2079
. WHAOO & BHA, Inc.

:MF; Donald ¥. Shenton, Watermaster
Water District 32-C

-Pubois, Idaho 83423
Dear Don:

- Please find enclosed a copy of the above referenced appl1cation and a
_watermaster recommendation form. Please review the application and

complete the form, returning it to this office on or before June 7, 1976.
Thank you for your cooperatfon in this matter.
Very truly yours,

-

RONALD D. CARLSON
Supervisor,
Eastgrn Region

RDC:CW

Enclosures



;.m. Mﬂ
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i Gouk

-Lsaﬂiﬂiﬂ

NGTICE OF PROPOSED
CHANGE OF WATER RIGHT
NO. 32.0014/0015/
0016/2049/2071/2079

Natice is hereby given that WHADD
& BHA, Inc., Sugar City, 1daho, has

b_1 applied to the Department ol Water
Resources for a change in the paint of - =

‘= diversion of the waters of Indian °
! Creek tributary to Medicine Lbdge .;
Creek. The rights Sought to be 7
changed are evidenced by decrae to -
A. G. Edie in case of Thomas A. !
a;ﬂspe 82483

o

"

ﬁgn 2y R IR LT ‘
;i*f;ﬁﬁ"‘% ;z:iiuw 4

-: i used to jrrigate 320 acres within the

Robson, et al -vs- James Colson et al,

iaulpagﬂhs qﬂua 3¢ }3}&
peehb{EaFiON SHG L °
GG’ qbb]Jrngou eﬁq s:w

dated Sept. 15, 1953 in Ninth Judicial -

Court, County of Clark, and by

License No. 32-2049, 32-2071 and .

32-2079 and are recorded as foflows

PRIORITY: No. 32-0014 — 6-
14-83,No. 32-0015 ~ 5-01-84, No.
32.0016 — Not listed, No. 32 2049
— 1-10-14, No: 32-2071 — 7-26- 17,
No. 32:2079 — 10-04-30,

AMOUNT: 16.92 cfs. .

POINTS OF D!VERS'.ON
SEWSWY, NEWNWY, Sec, 1, T.
1IN, "R, 34E, sE‘/-SW‘/a.
SEWMNWY, Sec. 35 T 12N ‘R.
34E, B.M., Clark County

The water under-the decre=ed-rights s

€, Seq.12,T. 11N, A. 34E, BM.The .
i water under the’ licensed : rights. is |

¢, E%2W, Sec. 12, T. 11N, R. 34E,

i B M The total amount of acreg irrigat-
I ed undey these rights is 450.

i NE%SWi4,

TO BE CHANGED AS FOLLOWS
The water wiil bacdiverted within the
Sec, 36,-T. 12N, R. 34E,
B.M., Clark County.

Any protest against approva! of the

| above prgposed change of water right

must be” filed with the Idaha Depart-

"1 ment of Water Resources, 1515 Lin-
+ coln Road, |daho Falis, Idaho, 83401,
! on or befere June 7, 1976,

R g KE! GINSON
P l Bg Director
] A l‘éu blTJ'ZEJ‘I

‘! Rexburg, Idaho, an May 20 and May
i 27, 1978,

: used to irrigate 424 acres within the :




May 14, 1976

" RE: Appl'lcation for- Transfer No. 31-01'!8 LAIRD
" No. 32-0014 etc WHAOD & BHA, Inc.

Enterprise Citizen
Box 7
Rexburg, Idaho 83440

Gentlemen: D . TR
Enclosed you will find a legal notice which ﬁé wish to have publlsﬁéd oﬁéélg week
for two consecutive weekly issues of your newspaper.. We have inserted 'the publica-

tion dates allowing time for you to submlt us‘a galley proof for review before
publlcation.' ' . : :

After sendlng ‘us a galley proof, procéed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any corrections, we will
notify you before the first publication. If you cannot publish the notice on the
proposed dates, please contact us immedlatelg.‘

P -;_‘.,,;\
.i.w-:.w S

An affidavit of pub11cation must be submitted to the Department alomg with the
publication bill. .

Very truly yours,

RONALD D. CARLSON
Supervisor, \
Eastern Region : -

Bill sﬁbmittéd 451;?/? }725 | by CﬁJ
RDC:CH = ,

Enc: Legal Notice (2)




NGTICE OF PROPOSED CHANGE OF WATER RIGHT
NO. 32-0014/0015/0016/2049/2071/2079

Notice is hereby given that WHAGO & BHA, Inc., Sugar City, Idaho, has applied
to the Department of Water Resources for a change in the point of diversion of
the waters of Indian Creek tributary to Medicine Lodge Creek. The rights sought
to be changed are evidenced by decree to A. G. Edie in case of Thomas A. Robson,
et al -vs- James Colson et al, dated Sept. 15, 1953 in Ninth Judicial Court; County
of Clark, and by License No. 32-2049, 32-2071 and 32-2079 and are recorded as follows:
PRIORITY: No. 32—0614

- 6-14-83
No. 32-0015 - 5-01-84
No. 32-0016 - Not listed

No. 32-2049 - 1-10-14
No. 32-2071 - 7-26-17
No. 32-2079 -'10-04-30
AMOUNT: 16.92 cfs
POINTS OF DIVERSION: SE%SW4, NF%NW4, Sec. 1, T. 1IN, R. 34E,
SELSWY, SERNW:, Sec. 36, T. 12N, R, 34E,
B.M., Ciark County.
The water under the decreed rights is used to irrigate 320 acres within the
E%, Sec. 12, T. 1IN, R. 34E, B.M, The.water under the licensed rights is used
to irrigate 424 acres withinuthe B%, BkWs, Sec. 12, T. 1IN, R. 34E, B.M. The
total amount of acres irrigated under these rights is 450,
| TO BE CHANGED AS FOLLOWS
The water will be diverted within_theVNE%SW%, Sec. 36, T. 12N, R. 34E,
B.M., Clark County. s
Any protest against approval o( the above proposed change of water right
must be filed with the Idaho Departmént of Water Resourceé, 1515 Lincoln Road,
Idaho Falls, Idaho, 83401, on or before June 7, 1976.
< R. KEITH HIGGINSON
" Director

Published in the Enterprise Citizen, Rexburg, Idaho, on May 20 and May 27, 1976.

NICROFILNED

-




 May 12, 1976

© RE: Application for Transfer of Nater'Right filed with this office

on May 10, 1976

© Mr. Grant Ashcraft

Rt. #1
Sugar City, Idaho 83448

Dear Mr. Ashcraft:

B ‘Before your application for transfer can be approved, we requ1re that

you submit the following to this office:

(1)} Proof of ownership to lands listed on the transfer
(see attachment.)

(2) A copy of the document giving you power of attorney
for BHA, Inc.

Your prompt attention to this matter is requested. - Thank you.

Very truly yburs,

WILLIAM G. GRAHAM
Senfor Water Resource Agent

WGG: cw
Attachment



: ‘ s
Q @
” - DEPARTMENT OF WATER RESOURCES
TRANSFER ANALYSIS SHEET

1. Source  Tadign Lo Name WHﬁ0.0tP BHA Tno
2. Right Being Transferred Right No. 32-p0iq. 320015, 32-~0eib
32-2049, 32-20711,3%2 2079 °
a. A Decree ' Transfer No. :
License
Use

b. A  Priority

c. X location - Original P. D.

d. X " - Original P. U.
e. X " - New P.D.
f. o ——Na v - New P.U.

g. b4 Amount
_ A AN
Part
3. Proof of Ownership of Right

Comment

4. o Expansion of Right

Comment
5. v Map
6. v Signature
7. v’ Fee

8. Watermaster's Comments

9. Comments Sstie
A/tf’f;—u...? ot l] —~ é;//ﬁ/?éﬁ‘

10. Initial Review by __/yfe~ bate_ 5/11/16

11. Recommended Action
L”’f;;prove

Deny ,
«—" Conditions SEE MEgmeo DECISron/

By r’ DC__ Date / ,
MICRSFMED . RN




