NEY: N{V'fl SW' SE%
TWP. RANGE SEC. TOTALS
NEv NWY SWY SEY NE": NW' SW'Y SE'% NEY. NWY SW' SE' NEY: NWa SW'% SE%
__T_“-—_...
33N 3AE | 12 . 18.121 {22117 9 12312212 1 126

Total number of acres to be irrigated __M_.__

4. Describe any other water rights used for the same purpose as described above. 32-0057

5. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

nvolved by secton, townshi:.range \:\:J( 7
T

“‘—&’\“‘—".f\f ,

Ty : ‘ '
12 SCALE: g-nehes-equal--mie. Draw plan in Ink. WPF;}W e ks
ety ROFT arms
b ' gFRRIC T e ARG fﬂff-:’:h‘ﬁd i
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Form No. 222 8/84 - " Transfer No.

®» Q 3154

Water Right No. 32-0014"]
‘ 32-0015 (T1987)
STATE OF IDAHO - 32- 0016_1

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT
‘To Change the Point of Diversion and/or the Place of UseAPP..& OVE

Name of applicant ___WAHOO or BHA, INC., Phone 356-3178

Post Office address _Sugar Route 1

A. DESCRIPTION OF RIGHT AS RECORDED

1.

3.
4.
5.

32-0014
32-0015
32-0016

Right evidenced by:
a. DecreeNo. _,__;_Decreed to

-
: ‘ \{Name)
in case of Vs _

dated in in ounty of

amsa of court)
D%%};ee 32- 0014/0015/0016(1'1338&;?} by the IdahoRepartment of Water Resources

c. Claim No. : on file with

e

aho Department of Water Resources

Attach a copy of last year's tax notice for the property tgaljich the water right is appurtenant. If the applicant is

not the original holder of the water right, explain ho g acdred

Source of water i tributary to Medicine Todge Creek
: (Not specified)

Date of priority
‘Water is used for the following purposes:
amount 0 _50 cfg for
amount 1.32 cfs for

amount 3.00 cfs for Irri

*Not specified
purpodes from to

pposes from to

purfposes from

to
{(month/day — both dates inclusive)

ubic feet persecond
&/or _
acre feet per annum

Total amount of water under right:

Location of griginal peint of diversion is

vi of S v of Section 36

Township 1218 Range

M., in _Clark _ ' County -

Additional points of diversion, if any

Lands irrigated or piace of useBaMlusions of law from Memorandum Decision
N _ anfl Order ed February 9, 1977. _

11N

. 3 TOTALS
: NE% swy | sEw | MEw | Nww b osww | sew | MEW § nwn | swu | SEW ] NEW | MW § SWU Y SE%
w‘ — —
! ¥ /

T

NE' \ - o
RANGE SEC )

SEv

v
v

i
b
I3
I~

34E | 12 |x XKN\ 1 x

. - r
Tora) nurtrer of wotes 10 e rrrigaetd S 4 "

9. Describe any other water rights used for the same purpose as described above _. 3;.—0057 :

10. Toyour knowledge has any portion of thiS waterright undergone a period of fiveor more consecutwe years

.. of nonuse? No If yes, describe in item D, REMARKS.



B. DESCRIPTION OF PORTION OF RIGHT OWNFD BY APPLICANT (If the entire right is owned by the applicant,
omit part B). _ ! .

1. Amount of water: a. cubic feet per second
&/or
b. acre feet per annum
2. Point of diversion a : Y, Section . Township
Range_ , B.M., County

Additional points

3. Place of use:

NEYW & NWY SWY ’ SEY%

l

TWP. RANGE ]| SEC. - TOTALS
NE% | Nwu | SWv | SE% | NE% | NW% l swiw | 8E% § ME% | Nwuw | SWw | SE% | NEW | Nwu | SWu | SE%

Total number of acres to be irrigated

o '

C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. General Information

e a,. Amount of water to be diverteg 4.82 c.f.s. &for g - acre feet
b. Description of diverting works _ Headgate to pipeline for gravity. sprinkler
system, o

_¢. . Describe the reasons for the proposed changes -Ta_replace washed out headgates
and specify acreseirrigated.

."3‘-.'1_3. .Charige in point of diversion

U #. Point of diversion NE. % NW %, Section .36 Township 12N
‘Range_-' : 34E. ‘ ,B.M, _Clark .. County '

.. - Additional points

S

3 " Change in place of use No Change

P a.  Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust,

mortgages, or contracts? Yes X No. If yes, provide a notarized statement fromthe holder of

.. the tien, deed of trust, mortgage or contract agreeing to the proposed change.

_b.' -Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer

Naone




ro [ e s SR
NEY Nh’f( . SWh SE'%

TWP, | RANGE | SEC. : ‘ TOTALS
NEw | www | sw ) sEv § NEw | mwn | swon |osen | new | wwn | swa | sen | nev | wwe | swen § sew

rr—— e e eare— v errer
aa— —

i

11N 34FE | 12 |8 121 |22]17 : 9 12312212 124

Total number of acres to be irrigated 124

4.  Describe any other water rights used for the same purpose as described above. __32-0057

5. Draw a map indicating the new point(s). of diversion and/or the new iand to be irrigated. Show clearly the

land involved by sedtion. township and range number.

L 3 . 1

¢ ol 5\\\%\“&%&




D. REMARKS

| hereby assert that noone WI|| be injured by such change and that the change does not constltute an enlargement

|n use of the original right. The infarmation contained in this application is true to the best of my knowledge.
i

~. % Yunderstand that any willfull misrepresentations made in this application Wlts approval

f (Sngnature f Appiicant)

Subscribed and sworn to before me this _..M?_tﬁ_day of W\L\m. ~C , 19 8 S

L - ‘ A Qe

SN {Notary Public)

My commission expires %-O-m\ W .' 1994

ACTION OF THE DIRECTOR, lefycnﬁasw?pF WATER RESOURCES

This is to certify that | have examined Applicatidfor Transfer 6f Water Rights No. _32-0014/0015/0016
and said application is hereby _ APPROVED %ject to the following limitations and conditions:
T 1. A measuring device and: 1ockab1¢’;\h£fo111ng ‘works of a type acceptable to
the Department shall be permanenMstal]ed and maintained as -part.of the
diverting works. 2. Use of w-aﬁ;er under-this right is subject to control by
the watermaster of State Water District No. 32C,.Medicine Lodge Creek. 3. Approval

of this transfer does not Wﬁ'ﬁMrig}ﬁ;-of -way across ‘the land of another.
. 4. The maximum Combined: \iolume”to-'be\ﬂwe‘rted ‘under 'the rights jidentified .in this

T ' transfer shaH not exceed\e\z W feet/annum.

" ¢ Witness my hand this day of August

Ch1ef Operations Bureau

FOR DEPARTMENT USE ONLY

__. _......' v

- Date é’ 0@7 Ls Protest filed by
i =
Prelim. check by. —. . Fee. ..'53 09:*335?@/
| Receipted by _ﬁei'_“ Date 5 -2? g§

Received by _Qéﬁz___

Published in _ )ﬂﬂ%_ %7 __ Copies of protest forwarded by
“Pub. dates b6 & 50 /j”'—ff l Hearing held by . Date
Watermaster recommendation requested on 6;%5_' Recommended for approval _ denial
&/A -ﬂ-):) -C rec'd. 7’5 55 by e -






IN THE MATTER OF APPLICATION FOR TRAMSFER

o
BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

*QF THE

STATE OF IDAHO

ORDER ADOPTING PROPOSED
NO. 32-0014/0015/0016/2049/2071/2079 IN THE MEMORANDUM DECISION AND ORD:

FINAL DECISION

et et St B S

NAME OF WHAOG AND BHA, INC.

WHEREAS, C. Stephen Allred, Director of the Department of Water Resources,
having issued and sérved a copy on the parties thereto on May 16, 1980 a Proposed
Memorandum Decision and Order Issued on Rehear{ng in the above-captioned matters,
pursuant to Idaho Code, Section 67-5211; and,

WHEREAS, more than fifteen {15) dayslhave past since the service of the
Proposed Memorandum Decision and Order Issued on Rehearing; and,

WHEREAS, no exceptions to that Proposed Memorandum Decision and {Qrder
have been received; .

IT IS, THEREFORE, HEREBY ORDERED thaf said Proposed Memorandum Decision

and Order be adopted and issued as the Final Decision and Order.

Dated this /3  day of June, 1980.

I.EW“ .
L

A
ERE- Y

RS ey
S :.‘ 5ok

MCROFILMER
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BEFORE THE DIRECTOR O0F THE DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF APPLICATION FOR
TRANSFER OF WATER RIGHT NO'S 32-
0014/0015/0016/2049/2071/2079 IN
THE NAME OF WHAQO & BHA, INC.

. OF THE

STATE OF IDAHO

(UL LL S L S

CERTIFICATE OF MAILING

1 HEREBY CERTIFY That on the 18th day of June, 1980, true and correct

.copies of the foregoing ORDER ADOPTING PROPOSED MEMORANDUM DECISION AND ORDER

FINAL DECISION,

Gene Codk
Dubois, ID 83423

Ben Fayle _
Dubois, ID 83423

Dean Shenton
Dubois, ID 83423

Elman T. Woodfield
Dubois, ID 83423

George Whittaker
Dubois, ID 83423

Ned Gneiting
Dubois, ID 83423

Dave Steltzer .
~ +Dubois, ID 83423

Lynn Hoggan
. Dubois, 1D 83423

6. Rich Andrus

RIGBY, THATCHER, & ANDRUS
25 N. 2nd E.

Rexburg, 1D

were mailed, pdstage_prepaid to:

Hugh Webster
Bubois, ID 83423

Holmes Brothers
Dubois, ID 83423

Bennie D. Fayle
Dubois, ID 83423

Mr. and Mrs. Hollis Shenton
Dubois, ID 83423

Leland Sma11 A
Dubois, ID 83423

"~ Thomas Steltzer

Dubois, ID 83423

Allyn K. May
Dubois, ID 83423

Grant Ashcraft
Route 1
Sugar City, ID 83448

Jack and Pat McGary
Dubois, ID 83423




BEFORE THE DIRECTOR OF THE DEPARTMENT
-~ OF WATER RESOQURCES OF THE

STATE OF IDAHO i

IN THE MATTER QF APPLICATION )

.~ FOR TRANSFER NO. 32-0014/0015/ )

0016/2049/2071/2079 IN THE ) ORDER ISSUING

'NAME OF WHADO & BHA, INC. ) PROPOSAL FOR DECISION
) I.C. SECTTION §7-5211

C. Stephen Allred, Director of the Department of Water
Resources, having reviewed the attached proposed decision pre-

pared by his appointee, Bobby D. Fleenor , who conducted the

hearing or who has read the record in this case, hereby approves
the same as a proposal for decision pursuant to Idaho Code, Section:
67-5211 and orders that said proposed decision and a copy of this

order be served upon each of the parties to these proceedings who

appeared at the hearing on February 9 , 1979, of this matter or
upon their‘attorneys in accordance with Rule 7.3 of the Rules of
Practice and Procedure of this Department.

Each pdrty to these proceedings whd appeared at the
hearing is herchby afforded the opportunity, pursuant to nghg Code
Section‘67—5211, to file exceptions to the attached proposed decision
and to present briefs and oral arguments in accordance with the
‘provisions of this_order: Exceptions may ﬁot be filed and briefs
and oral érguments may not be presented by parties who did not
appear at the hearing of this case. If no timely and proper ex-
ceptions are Feceived, an order by the Director will;be entered

adopting and issuing the proposed decision as his final decision.

I.
EXCEPTIONS
A. To be considcred-by the Director, exceptions must:
1. be received by the birector on or before the 15th day

"

following the day of service of this Order and the propos 3

*

-

C
Ly
PAGE 1 - ORDER s

~ MICROFILMED

decision, and _ g




—_

2. specifically identify the portions ol the prepoted

m—

| decision to which exceptions are made and specibically
state the grounds for those exceptions. |
B. Exceptions not in cempliance with the above stated requirve-
ments will nbt Be considered and will be deemed an nccoptancb

of the proposed decision.

I

BRLEES
A. Any briefs in support of cxceptions to the proposcd decision
shall be filed with the Director at the same time that party's
: exceptions‘are filed_with the Director.
B. Any party desiring to file a brief in response o anv exceptions
filed by any other party may do so by [iling such hrict with the
Director on or.before the 15th day following the last dav any ex-
ceptions by any other party were served upon tth'party desiring ﬁo

respond.

ITI.

ORAL ARGUMENTS

A. No oral arguments befbre the Director on the proposcd decision
‘will be held unless specifically requested by a party filing ex-
ceptions to the proposed decisioﬁ and unless that request 1s filed
-with the Director cbncurreﬁtly with the filing of that‘party's

. exceptions.

B. If oral arguments have been properly requested by a party filing
exceptions, any otber party shall have the right Lo present orval
arguments in response fo the exceptions filed, provided that party

- files a'requestrwith the Director on or before the 15th day following
the day the last exceptions by any other party wcve served upon that
party. |
C. After all exceptigns, briefs and requests for oral arguaents
have been recéived by the Director and if oral arpuments have been
properly requested, the Director will, within u reasonable time,

set the case for oral arguments and notify cach party of the place,”

ORDER - PAGE 2



presn, —
SN ¢

date and hour the oral arpumncnts will take place and of the perviod
of time allocated for the arguments ol this casc. Unless the
Director orders otherwise, all oral arguments shall be heard in

.Boiée, ldaho.

Iv.

CERTIFICATION OF SERVICE

A. All exceptions, briefs, requests for oral arguments and other
matters filed with the Director in conncction with the proposed
decision shall be served on all other partics to thesce procecdings

iﬁ accordance with ‘Rule 7.2.

V.
FINAL DECISION
A. Tollowing the submission of all exceptions and bricfls and
=oral arguments, 1f they are heard, the Director shall issue a
finai.decision_addpting, modifying or rejecting and rcplacing
the ﬁroposed'decisioﬁ. Copies of the decision and order shalf

'be served on all parties.

DATED this g(o day of Yﬂ% o [990
. .

Q

CL_STEPIJEN ALLRED
Director
Department of Water Resources

ORDER - PAGE 3

MICROFINED
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 32-0014/0015/ PROPOSED

)
)
0016/2049/2071/2079 IN THE NAME OF) MEMORANDUM DECISION AND
WHAOO & BHA, INC,. ) ORDER ISSUED ON REHEARING
' )

The application to transfer water vright Licenses No. 32—2049,
32-2071, and 32-2079 fifst came before the Department of Water
Resources on May iO, 1976} when- Grant Ashcraft, President oﬁ
WHAQOQO & BHA, INC., applied to the Department to consolidate the
points of diversion for six different rights to a new point of
diversion located in the NEl4Swlyg, Sec. 36, Twp. 12N, Rge. 34E
B.M., Clark County. |

As a result of the requisite advertising in the Enterprise

Citizen several protests to the granting of.this applicatioh were
received from water users in Water District No. 32-C. A confet~
ence and/or hearing in the matter was set for August 12, 1976,
Based upon the informaﬁion presented at the conference and upon
the records and field inspection of the Department, the parties
agreed to allow the Department to reach a decision in the matter;
By its Memorandum Decision and Order issued February 9, 1977, the
Dgpartment approved a change in the point of diversion of the
decreed rights 32-0014, 32-0015 and 32-~0016 but denied the trans-
fer of the three licensed rights.

The applicant petitioned for rehearing of the Department's
decision and requested opportunity ‘to submit evidence. On
February 8, '1979; ﬁhe matter came before the Department for
rehearing. |

Department Jurisdiction

The applicant argues that, "the Department was without juris-
diction to refuse to grant the application for the change 1in

point of diversion and went beyond its jurisdiction in making a )
o _"]

]
)

PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page. 1l

 WCROLHED



~conclusion of law to the'effect_that a water right had beén for-
feited ﬁhrough nonuse;“ Thelapplicant further asserts that, "the
law is c¢lear that the Départment simplf does not héve jurisdic-
tion to adjudicate the existence, the forfeiture or abandonment-
of water rights . . . ." .

The arguments which the applicant raises must be analyzed in
rview of Section 42-222 of the Idaho Code which provides the legal
mechanism for transferring water rights. This section requires
the:following of the applicant,lthe director, and those wishing
to protest an application fér transfer:

1) Any person "who shall desire to change the point of di-
version or place of use . . .‘shall first make application to the
department of water resources for approval of such change.”

2) "It shall be the duty of the director of the department
of water resources to examine same . . ., and cause noﬁice of pro-
‘posed change to be published. . . ."

3) "Such notiée shall advise‘that.anyone who desires to
protest the propoesed change shall file notice of protests with
the department. . . ."

4) "It shall be the duty of the director of. the départment-
of water rescurces to investigate the same and conduct a hearing
thereon."

5) "Hé (the director) shall also advise the watermaster of
the district in which such water is used of the proposed change
. . . and the director of the department of water resources shall

not finally determine the action on the application for change

until he has received from such watermaster his recommendation

thereof . . . ." (emphasis added)

6) "The directér of the department of water resources shall
examine all the evidence and available information and shall ap-
prove the-change in whole, or in part, or upon conditions, pro-

vided no other water rights are injured thereby and the change

does not constitute an ‘enlargement in use of the original

PROPOSED MEMORANDUM DECISION AND ORDER
IS5UED ON REHEARING, Page 2 '
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rights." (emphasis added)

7). "All rights to the use of water . . . shall be lost and
forfeited by a féilure for the term of five (5) years to apply it
to the beneficial use fbr which it was appropriated, . . ."

8). "Upon proper showing before the director of the depart-
menf of water resources of good and sufficient reason for non-
‘application to beneficial use of such water for such term of five
(5) years the director of the departmént of water resdurces is
hereby authorized to grant an extension of time for forfeitﬁre of
title . . . for a  péri0d not to exceed five (5) additional
years." | |

Itris cleaf from the above‘referenced provisions of Section
42-222, Idaho Code, the birectof has a number of specific respon-
sibilities to fulfill before he grants any.change in the point of
diversion or place of use of a water right. However, the priméry
responsibility plaéed upon ﬁhe Director by this séction of the
codg'is that emphasized in No. 6 above, i.e., the protection of
other water rights.

The guestion that must be ésked is, "How can a water right be
injureg?” To answer this, one must first remember that the
watermaster is elected and called to deliver water rights accordf
ing toc the existing decrees and licenses; and thereﬁore, it 1is
apparent that when the watermaster is called,'the water supply is
insufficient to meet the demand.

Thus, any factor which would tend _té reduce normal water
supplies will tend to ihjure other water rights. These factors
can include increased percolation, evaporation and conveyance
losses. This also includes diverting more water from the source
than has normally been diverted, This may result from irrigating .
~more land with a given water right or commencing the use of a
water tright that has not been used for many years. This 1is
clearly ﬁhe recason that the forfeiture provisions are included in

42-222,

PROPQSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 3

e



Thus, if the Director finds that the right described on an
application for transfer has not heen exercised for a time period

exceeding five years; and that a resumption of the use of such

right would result in injury to established water rights, he can—

not approve the application for transfer. If the Director fails
Jin his responsibility at this point, the injured parties may be
leﬁt with no recourse except a costly court action  -to protect
their rights against the resumption of a forfeited right. A

recent decision of the District Court of Idaho, Harshbarger v.

Idaho Department gf Water Resources, Fremont Co. No. 7264 (Dist.

Ct. 7th Jud. Dist, Sept. 4, 1979), has held that the prior loss
or relinguishment of a water right éought to be transferred-is an
issue which the Director may consider in order "to avoid a multi-
plicity of law suits."”

The Department thus continues the-position that it may pro-
perly consider whether a water right sought to be transferred has
been lost and forfeited by a failure for the term of five years
'to apply it to the beneficial use for thch'it was appropriated.

Applicant's other argument is that the Department lacks
jurisdiction to' adjudicate water rights in its administrative
proceédings. The order portion of the Department's February 9,
1977 Memofandum Decision and Order in this matter does not pur-
port to be an adjudication of the rights described thérein. What
the ovder does is approve certain rights for transfer and deny
certain other rights based upon criteria set out in Section 42-
222, Idaho Code. The partial denial is based upon evidence that
certain of the rights to be transferred have not been used since
1955 and thus have been forfeited through nonuse pﬁrsuant to
Section 42-222(2), Idaho Code. Consideration of the issue of

forfeiture by the Department was propecr. See, Harshbarger,

supra. The decision and order denies an application to transfer
" the rights in question based upon evidence showing that such

rights have in fact been statutorily forfeited.

PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 4
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It is the determinatioﬂ of the Director that the evidence
.submitted by the applicant at the February 8, 1979 fehearing Qas
not substantially different from the information presented at the
August 12, 1976 conference.

The applicant weakly asserts that water was diverted under
licensed rights 32-2049, 32-2071 and 32-2079 by its predecessor
in interest, Mr. A. G. Eddie. However, the evidence 1s unrefuted
that only 124 acres have ever been irrigated under the combina-
tion of six rights- shown on the application for transfer, The
three decreed rights authorized to be transferred by the Depart-
- ment represents a total diversion rate of 4.82 cubic feet per
second. Utilized on 124 acres, this represents a diversion rate
of 0,038 cfs per acre or nearly twice the normal rate of 0.02 cfs
per acre, It has not been shown that an even greater di&ersion
rate is needed to irrigate these lands.

Further, noc new evidence or testimony was produced at the
rehearing to showﬂthat the lands listed under the three licensed
. rights have been irrigated since 1955, or that waterrhas'been_
diverted at the licensed points of diversion. " The findings of
fact and the conclusions of law made in the ofiginal order are.
incorporated in this decision as though fully set forth herein.

'NOW THEREFORE, IT IS HEREBY ORDERED that the Memorandum
Decision énd Order of thé Director entered herein on February 9,
1977 is hereby reaffirmed in all respects.

DATED this _ & day of May, 1980,

BOBBY D. FLEENOR
Hearing Officer

¢l

TR
S ‘l[ "'if{

¢

rii

PROPOSED MEMORANDUM DECISION AND ORDER =
ISSUED ON REHEARING, Page 5.
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
"IN THE MATTER OF APPLICATION FOR
TRANSFER OF WATER RIGHT NO'S. 32-

)
) .
0014/0015/0016/2049/2071/2079 "IN ) CERTIFICATE OF MAILING
THE NAME OF WHAQO & BHA, INC. )

: )

I HEREBY CERTIFY That on the 16th day of May; 1980, true and correct
copies of the foregoing ORDER ISSUING PROPOSAL FOR DECISION and PROPOSED MEMORANDUM
DECISION AND ORDER, were mailed, postage prepaid to:

Gene Cook : Hugh Webster
Dubois, ID 83423 Dubois, 10 83423
Ben Fayle Holmes Brothers
Dubois, 1D 83423 ‘ Dubois, ID 83423
Dean Shenton - Bennie D. Fayle
Dubois, ID 83423 [ Dubois, ID 83423
Elman T. Woodfield - | Mr. and Mrs. Hollis Shenton
Dubois, ID 83423 Dubois, ID 83423
George Whittaker Leland Small
Dubois, 1D 83423 - Dubois, ID 83423
Ned Greiting | Thomas Steltzer
Dubois, ID 83423 Dubois, ID 83423
Dave Stelzer Allyn K. May
Dubois, ID 83423 Dubois, ID 83423
Lynn Hoggan | Grant Ashcraft
Dubois, ID 83423 _ Route 1

Sugar City, ID 83448
- G. Rich Andrus , i

RIGBY, THATCHER & ANDRUS Jack and Pat McGary
25 N. 2nd E. Dubois, ID 83423
Rexburg, ID




"BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF TRANSFER NO's. 32-0014/ % |
32-0015/32-0016/32-2049/32-2071/32-2079 ) ~ ORDER GRANTING A
) REHEARING
IN THE NAME OF WHAOO & BHA, INC. )
)

WHEREAS, on May 10, 1976, WHAQO & BHA,‘Inc. applied to the Department
of Water Resources for a change in the point of diversion of water rights nos.
32-0014/32-0015/32-0016/32-2049/32-2071/32-2079; and,
| WHEREAS, a conference was held on August 12, 1976, in Dubois, Idaho,
at which the protestants and the app]fcant agreed to allow the Direqtor of the
Department of Water Resodrces to reach a decision based upon the information
obtained.during the conference; and,

WHEREAS, on February 9, 1977, the Director issued his Memorandum
Decision and Order; and,

WHEREAS, on February 16, 1977, we received a letter from Mr. G. Rich
Andrus, attorney for WHAOO & BHA, Inc., requesting copies of the fi]és involved
so that a petition for rehearing could be filed; and,

WHEREAS, on February 28, 1977, the copies were forwarded to him; and,

: WHEREAS, on March 7. 1977, the petition for rehearing was received
from WHAQO & BHA, Inc.; and,

WHEREAS, the peition, under the circumstances, was timely filed; and,

WHEREAS, the peition set forth the sufficient grounds for rehearing;

IT IS, THEREFORE, HEREBY ORDERED- that the bdﬁtibn for rehedring 15

granted.

Dated this Z% day of March, 1977,

MICROFILMED
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF TDAHO
IN THE MATTER OF APPLICATION FOR TRANSFER NO. )
32-0014432-0015732-0016/32-2049/32-2071/32-2079 % - D oo
IN THE NAME OF WHAOO & BHA, INC. | §

On May 10, 1976, Whaoo & BHA, Inc. 3pp1ied to the Department of
Water Resources to change the point of diversion of three rights (Nos. 32-0014/
32-0015/32-0016) decreed to A. 8. Edie in the case of Thomas A. Robson, et al
-vs- James Colson, et é], as modified by the stipulated agreement dated
September 15, 1953, and three licensed rights (Nos. 32-2049/32—2071/32-2079).

The water rights more specifically described as:

No. Amount * Priority Point of Diversion
32-0014 0.50 cfs 6/15/1883 none listed in decree
32-0015 1.32 cfs 5/01/71884 none listed in decree
32-0016 3.00 cfs none listed  none listed in decree
32-2049 3.50 cfs 1/10/1914 SELSWY, Sec. 1, 11N, 34EF
. SELSWY, Sec. 36, 12N, 34E
32-2071 6.60 cfs 7/26/1917 NE4XNWY%, Sec. 1, 11N, 34F
32-2079 2.00 cfs 10/04/1930 SEYNWYL, Sec. 36, 12N, 34E

The applicant proposes to change the location of the point of diversion
so that 16.92 cubic feet of water per second is diverted from Indian Creek at a
point in the NE%SW4, Sec. 36, Twp. 12N, Rge. 34E, B.M.

Notice of this proposed change in the point of diversion was published
in the Enterprise-Citizen at Rexburg, Idaho, on May 20 and May 27; 1976, and
subsequently was protested by fifteen waterusers of Water District 32C.-

A conference was held to hear fhe objections to the granting of the
proposed change was held in Dubois, Idaho, on August 12, 1976. The app]icant
Was present and represented by Grant Ashcraft, President of WHAOO & BHA, Inc., and
G. Rich Andrus, Attorney-at-lLaw of the firm Rigby, Thatcher & Andrus. The
protestants were.present and.represented themselves. The primary issues raised
concerned the current status of the Tlicensed rights the applicant is seeking to
transfer and a claimed expansion of the area of irrigation under the decreed rights.-

Testimony on behalf of the applicant and protestants was presented.



After haviﬁg reviewed all the evidence presented at the.conference
and the pertinent information in the Department's official files and based
upoh the Director's understanding of the law, the Director of the Department of
the Department Qf Water Resources makés the following Findings of Fact, Conclusions _

of Law and Order:

FINDINGS. OF FACT

1) The applicant is the owner of decreed rights 32-0014, 32-0015,
and 32-0016 which were originally decreed to A. G. Edie for the irrigation of
the E%, Sec. 12, Twp. 11N, Rge. 34E, B;M., in the case entitled. Thomas A.
Robson, et al -vs- Jamés Co1soh, et al, as modified by the stipﬁ]ated agreement
dated September 15, 1953.

2) The B.Dnlcfs identified as right No. 32-0016 is available for
use contingent upon the maintenance and use of a concrete_fTume constfucted-
as a water saving wdrks.

. | : 3) The watermaster's records indw‘cate that the decreed rights
have been delivered during each irrigation season with the exéeption of
right no. 32-0016 which has not been delivered during the past two years due

. to the failure of the owner to maintain the water saving works.

4) A field inspection and an examination of the aerial photographs
of tHe place of use show that aforementioned decreed rights have been used fof
‘the frrigation of 124 acres of land located within the Eg, Sec. 12, Twp. 11N,
Range 34E, BfM. _

. ' ' 5) There is evidence that water under licensed rights 32-2049,
32-2071 and 32-2079 has not been used by the previous land owner or the
applicant since 1955, |

- 6) Sectfon 42-222 of the lggbg_gggg!states that "... all rights to

the use of water acﬁuired'under this chapter or otherwise shall be lost and
forfeited by a failure for the term of five (5) years to apply it to the |
beneficial use for which it was appropriated and when any right to the use of
watér shall be Tost through non-use or forfeiture such rights to such water
shall revert to the State and be again subject to appropriation under this
chapter.” '

7) The stipulated agreement of September 15,41953, setting forth

‘-the recognized water rights is further evidence that the water under the

" licensed rights was not being used since they were not included in the agreement.

MCROFIMED



8} The applicant has requested no change in the place of use
by said application,

CONCLUSIONS OF LAW

1) The app1icant.is the successor in interest to the'rights
originally decreed to A. G. Edie and is entitled to change the point of
diversion of these rights.

2} - The applicant is entitled to irrigate the 124 acres of land
within the Ex of Sec. 12, Twp. 11N, Rge. 34E, B.M. historically irrigated
with his present rights. |

3) The water rights evidenced by licenses 32-204%, 32-2071 and
32-2079 have been forfeited through non-use.

ORDER
IT IS, THEﬁEFORE, HEREBY ORDERED and that portion of Application
for Transfer invb]ving rights No. 32-0014, 32-0015 and 32-0016 is hereby -
. APPROVED Asubject ‘to the following conditions:
| 1) That a meaéuring device of a type approved by the Director
| shall be permanently insta11ed‘and maintained as part of'
the diverting works.

2) That the delivery of said rights shall remain under the

control of the watermaster of Water District 32C. |

IT IS, FURTHER_GRDERED and that poftion of Applicatien for Transfer
invélving rights No; 32-2049, 32-2071 and 32-2079 is hereby DENIED pursuant

. to Section 42-222, Idaho Code.
| Dated this ¥ day of February, 1977.

R. K
Director




Transfer No. ST

Applidation No. 32-0014432-001
32-0016/32-2049/32-2071/32-2079

STATE OF IDAHC
.DEPARTMENT OF WATER.RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT ;’%PﬁWOVED
To Change the Point of Diversion and/or the Place of Use * b

Name of applicant _ WHAOQ & BHA, INC. Phone . 356-3178
 Post office address Sugaf‘ Rt. #1 |
A. DESCRIPTION OF RIGHT AS RECORDED
"~ 1. Right evidenced by:

a. Decreeto _A. G. Edie

(Name)
“incase of Thomas A. Robson et al vs James Colson et al
dated _ Sept. 15, 1953 . in Ninth Judicial Court countyof Clark
: 32-2049 ] {Name of court} .
b. License No. 32-2071, 32-2079 issued by the Idaho Department of Water Resources
c. Claim No. . on file with the Idaho Department of Water Resources

2. If applicant is not the original holder of this right, explain how it was acquired and attach a copy of
' the deed or other evidence of ownership of the land to which the right is appurtenant
Through purchase of land.

Source of water Indian Creek tributary to Medicine Lodge Creek
. 32-0015 5-07-84 .
Date of priority. (32-0014), - 6-14-83 32-2049 1-10-14 32-2079 10-04-30
- 52200167 - 32-2071 7-26-17 -
Water is used for the following purposes: _ _
amount __ 16.92 for Irrigation purpeses from Apr. 1 to _ Nov. 1
amount - for. purposes from _to
amount for "purposes from to
) ' {(month/day — both dates inclusive)
6. Total amount of water under right: a. 16.92 cubic feet per second
. &/or
' b. acre feet per annum
7. Location of originai point of diversion is SE hof  SW % of Section 1
- .  Township .~ 11N Range ~.34F ' B.M...in Clark _ . County

K}

Additional points of diversion, if any SELSW4, Sec. 36, T. 12N, R. 34F; NEYNW%, Sec. 1,
T. 1IN, R. 34E, SE%NWY, Sec. 36, T. 12N, R. 34E, B.M. ‘
8. Lands irrigated or place of use: '

NEVa NWL SWa 5EV,

TR NG | . I V| NWYa| SWYa| SEV | NEVa| NWY] SWva | SEV | NEVA| NWs | SWYs sevi [ NEVa | NWa | sWa | SEVa TOTALS
DECREE : ,

11N | 34E |12 140 |40 |40 |40 40 140140 |40 320

TIN{ 34E |12 B7.5/40 |40 {40 | 30 40| 40 20135.3 40 140 1 21 { 424

** SEE REMARKS

Total number of acres to be irrigated 450



' B. DESCRIPTION OF PORTION OF RIGHT FOR WHI.CH THE CHANGE IS REQUESTED {If the entire right is
requested changed, omit part B) :

1. Amount of water: a. : cubic feet per second
‘ ' &/for
_ b. acre feet per annum _
2. Point of diversion % %,Section  Township
Range . B.M., County
Additional points B o
3. Place of use:
o NEVe MW s - sW SEV4 ,
TWP, RANGE SEC, - TOTALS
NEVa ) NWiG | SWLL | SEVA | NET, NW‘_/4 SWla | SElVa | MEVa| NWVa | SWha | SEVa | NEVs I-\IWL"; SWVYy | SEV,
C. DESCRIPTION QF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1. Change in point of diversion _
a.  Amount of water to be diverted 16.92 c.fs. &for acre feet
b. Point(s} of diversion  NE Ya SW Y2, Section 36  Township J2N

Range  34E° 'B.Mm,, Clark _ County

Additional points

¢.  Description of diverting works 18" to 6" steel pipeline for gravity sprinkler system

. : d.  Describe the reasons for applying for a change in the point(s} of diversion more efficient use
of water |
2. Change in place of use NO CHANGE

a.  Describe the lands or place of use to which the right will be transferred:.

NEYa N4 . 5Wia SEVa
TWP. RANGE SEC.” ] TOTALS
NEVa [ NWa | SWYa | SEYs | NEVa] NW1a| SWVa | SEVy | NEVG| NWYL | SW14 | SEVa | NET4A [N Wi | SWla | SEVG

. %% SEE REMARKS Total number of acres to he irrigated — ~




&
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Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated.

- Show clearly the land involved by section, township and range number.’

b.
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SCALE: 2 inches equal 1 mile. Draw plan in ink.



3. Remarks The hcensed rights are classified as high water rights_due_to

their late priority and are not available most years.

I hereby assert that no one will be injured by such change and the change does not constitute an enlargement

in use of the original right. The information contained in this apphcatmn is true to 1he best of my knowledge

%J < /’ ’1»9// / /C:ﬂ/i.w

_ ; Seld o ({Slgnc;tt[rg 4 ap?)upant) ///
Subscribed and sworn to before me this -~ /&2 dayof A7 4 v 19 e

/ p ///7(4 .

otary pubhc)

y commission expires ‘E‘f‘// 7 / S
7 e

. _ ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

and said application is hereby

. 1. Approval of said application is subject to the following lirnitations and conditions:
PURSUANT TO MEMORANDUM DECISION AND ORDER,
DATED THIS DAY. (Rights No. 32-0014, 32-0015 and 32-0016-APPROVED;

2. Denial of said application is for the following reasons:  PURSUANT TO MEMORANDUM DECISION
- (32-2049, 32-2071, 32-2079-DENIED) AND ORDER DATED THIS DAY.

Witness my hand this ? day of FEBRUARY .19 77 §
o " S '

FOR DEPARTMENT USE ONLY

/// ’/,d. s R Lﬂ\%‘,_ ("I/‘t,- /-ﬂ

Received by (%) Date _5-/0' -7 C_ Protest filedby 3% 0o/ vr Loty s o /

R Ty e R ,{[’/’ i LZ( < gt P 5.//2‘./'.»)“4/,,, /'i_‘_"c}'( L'/;," AP
Prelim. check by—~{77%". Fee =3¢~ A Lot ‘,JA/ AN PP

: _ z’/;ff_f}’g,. P e /m,z»'ﬁl B

Receipted by {/..) Date & -/¢7- & R //( vy gA_. b Ay s ~.//:( ol

) ' ) 4 i j ) B #/;r///{?‘:;? \_/%4;:_“, ‘J{‘_-" YA ,-.-. i ;_.,: 7_—,)‘,‘;;,.{"‘;& A }J; / f;...,
Published in \éﬁu&.&m o iy oy, Copies of protest forwarded by (e, } 4. //- 7
Pub. dates E?ﬂ/{’@/%/ L0 AT kL Hearing held by Date )
Watermaster recommendation requested on 45~ _—‘s"‘/?_._' Recommended for approval denial
LSl ) recd, 5 L 2L ' by .

ma; Vi

MICROFILMED
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CERTIFICATE OF ACCEPTANCE AND CONFIRMATIOW

Having received and considered a certifled copy of thsat
certain instrument now of record in Clark County, Idaho, saa

Inatrument do. 19794 in Book L of Miscellaneous at Page 176,

it is hereby certified that the same is approved, accepted and

confirméd end 1s now on file in the offlce of the Department of

heclamaticn of the State of Idaho, in Bolse, Idaho.

HERK R. AULP ' ,
State Heclamgtlon Englneer

ROY W, THOMPSON :
Supervisor of Water Nistribution

Witnsss to Signaturs

STATE OF IDAHD )
S5,

County of Ada ')

On thils day of , 195h, before

me s+ & Hotary

'Public 1n and for the State of Idaho, personally appsared Mark

R, Kulp, to me Lknown to be the person whose name is subscribed
to the foregoing instrument, and acknowledged to me that he axe-
cuted the same in hls capacity as State Reclamation Engineer of
the State of Idasho.
IN WITKESS WHEREOF I have hereunte subscribed my name
and affixed ny offici&l éeal.

Notary Public for ldaho
Resldence: Bolse, Idaho
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ATICVLLAPIDH AND AGRELEST

Whereas, thers io on £ilo and recorded in the Dlatriet Court
of the Minth Judleilal Nistrict of the Stge of Idaho, in and for

Glark County, Idahe, a decree in the cage of Robson ve. Colson ob

“al, dated Jung 13, 1991, in which f{t proposos to allocate and

determine the water »ights in Medicine Lodge Creek and its tribu-
taries, in Slark County, Idsho, setting forth therein the descrip-
tion of lands, the naucs of ths owners or purported owners, the
number and amount of socond fect of water apportioned and the dates
of priority and use thoroof and,

Vhereas, it subseguently and recently develops that somo
errorg in dezeriptions, priocrities and use have arisin, and cartain
translors have bheen attompied which arse net in strict compliance
with the provisions of law respocing transfers and chsnges in uge
and peint of diversion, and, _

Whereas, the setual use of vhe watera of Fedicime Lodge Creelk
cad its tributaries haz been determined, allocated and put to usg
and agreed to by the orlgingl appropriators and/or their succossors
end essigns, and, |

Whereas, all of the lands deﬂﬁribaﬂ in said decree end all of
the water rights that wore tharein set forth ars herein oet oub
by name, doseription, asount of water 4in second Foot and dates of
priority and use, and

Hhafeaag in the interest of aottling the rights and pri@ritias
of the owners of the lends irrigeted and to be irrigsted and o
agtablish the uses therecof and alloeate tho same to the proscnt
owners and purperted owaers in nceordanco with the uses and prage
vices now, az of the dave hereof, and

Whereas, all of the lands iavolved and all of the water vighis
nertalning thereto and the uses thercof are within Water Nistrict
nuinber 37 of the state «of Idahe, as estahlished by law,

How,'therefbray the wndersigned ia eansideratien of the premi-

s28 end of tho bonefits derived and to bs derived thorefrown, herohy

suipulate and agres, as follows, to-wit:
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FEB 27 1988

Department of Water Resources

IN THE DISTRiCT COURT OF THE SEVENTH JUDICIAL DISTRICT

OF THE STATE OF IDAHC, IN AND FOR THE COUNTY OF CLARK

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 32-0014/ ) ORDER
0015/0016/2049/2071/2079 )

)

)

IN THE NAME OF WAHOO and
BHA., INC,

Case No. 2-345

An Order having been issued by this Court 6n November
22, 1985, requiring.the parties to appear and show cause why
this appeal shéuld not be dismissed, and neither party
appearing on said date,

IT IS HEREBY ORDERED, that the appeal is dismissed and
the Order of Dismissal entered oﬁ Novembe; 9, 1985, is hereby
re—instated.' |

Dated this 19th day of February, 1986.

N , Boyd R. Thomas
< m District Judge
; \"h'j r}; ',"2-.
i =
P o~ i
.‘/" ry o N

/:i.fff;yf:' .JL&Ewm_zSéZfi_~_uﬁzﬁ:

JO ANN & TAVENNER

cmt County, kia

“%?ﬁi

g ————
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CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing

Order was méiled'to the following, postage prepaid, on the Z24th day of
February, 1986: -

G. Rich Andrus, Esq. Kent W. Foster, BEaq.
25 North 2nd East ' P.DO. Box 129

Rexburg, ID 83440_ : Idaho Falls, ID 83402

State of Idaho _

Director, Department of Water Resources
373 West Franklin Street

Boise, ID 83702

Jo Ann S. Tavenner
Clerk of tne District Lourt




| te of Idaho

EPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS _ " - Mailing address:
Govemar v Statehouse
- Boise; Idaho 83720
A. KENNETH DUNN (208) 334-4440
Direcror 3

November 5, 1985

Re: _Transfer No. 3154 on Water Right Nos. 32-0014 and 32-0016
(WAHOO or BHA, INC.)

Grant Ashcraft

 Rt. #1

Sugar City, ID 83448
Dear Mr. Ashcraft:

The Department has received and reviewed your letter of September 8, 1985,
in which you requested a hearing on the approval of the above-referenced
transfer of water right.
The reqguest for hearing was received in a timely manner, and the?Department
will conduct a conference/hearing in connection with the request. The
hearing will be scheduled by our Eastern Regional office. The issues which
can be considered at a formal hearing are described in Section 42-222,
Idaho Code and include only the following: _

1. Whether other rights will be injured by the proposed changei

2. Whether the change constitutes an enlargement in use.

3. Whether the change is in the Jocal public intere;%.
Please feel free to contact this office or the regional office if you have
guestions relative to scheduling preference.
Sincerely,

=, /oo

L. GLEN SAXTON
Chief, Operations Bureau

Vls

cc: Eastern Regional Office




. 'TER-DE PARTMENT MEMO «— 1

Sharla paTe 8/29/85

FROM

o File 32-0015

sumJECT Trans. 3154

See file 32- 0014 for all correspondence regarding the above referenced
transfer.

SIGNATURE




. G. Rich Andrus
- of RIGBY, THATCHER, ANDRUS, BARTON
& WALTERS, Chartered
25 HNorth 2Znd East
" Rexburg, Idaho 83440
Telephona: 208 356-3633

Attornays for Appellant.
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF CLARK

IN THE MATTER OF APPLICATION
. FOR TRANSFER NO. 32-0014/

Case No.

- IN THE NAME OF WAHOO and APPEAL

)
)
0015/0016/2049/2071/2079 ) . NOTICE OF AND PETITION FOR
)
CBHA., INC. )

‘ )

Petitioners, Wahoo, Inc. and BHA, Inc., pursuant to Idaho
' Code, Section 42-203, hereby appeal that certain order adopting
 proposed memorandum decision and order final decision dated
Jun= 13, 1980, and all prior orders of the Department of Water
.R:sources, upon which such is based, regarding an application of

. petitioners to transfer water richts, a true copy of which order

adopting proposed memorandum decision and order, final decision is

attached hereto and is incorporated herein by this reference as
Bxpibit "A", and petitioners, in support of such appeal, petition

9

anc represent as follows:

8y an application for transfcr of water right, dated May 10,
1976, petitioners, Wahoo, Inc. and BHA, Idazho corporations,
applied for trnasfer of water right to change the point of
diversion and/or place of use pursuant to an applicatibn filed

with the Department of Water Resources, a true copy of which is

MICROFALMED




 NOTICE - Page 2

attached hereto and is incorporated herein by this reference as i
Exhibit "B." |
II.

Certain individuals protested the application and a con-
ference was held to hear the objections to the granting of the
proposed change in the Clark County Courthouse at Dubois, Idaho,
on August 12, 1976.

I1I.

Thereafter, the Department of Water Resources issued its
memorandum decisibn and order, dated February 9, 1977, a true i
copy of which is attached hereto and is incorporated herein by
this reference as Exhibit "C."

IV.

Thereafter, on or about March 1, 1977, the applicants,
Wahoo, Inc. and BHA, Inc. requested a re-hearing on the subject
matter on the memorandum decision and order dated February 9,
1977, and requested the opportunity to submit evidence and call

witnesses. A true copy of the request for re-hearing is attached |

hereto and is incorporated herein by this reference as Exhibit
np o
V.
A re-hearing was held before the Department of Water
Resources on February 8, 1978, at the hour of 3:00 P.M. in the
courtroom of the Clark County Courthouse in Dubois, Idaho. (

VI.

Following the re-hearing of the matter the Department issuedf
an order issuing proposal for decision, Idaho Code Section 67—52111
dated May 16, 1980, a true copy of which is attached hereto and
is incorporated herein by this reference as Exhibit “E" and a
proposed memerandum decision and order issued on re-hearing dated
May 6, 1980, a true copy of which is attached hereto and is

incorporated herein by this reference as Exhibit “F." Thereafter,

MICROFLMED
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the Director of the Department of Water Resources issued his
final decision dated June 13, 1980, a true copy of which is
attached hereto and is incorporated herein by this reference
as Exhibit "3."
V.
The order adopting proposed memorandum decision and order

final decision dated June 13, 1980; the order issuing proposal

e

for decision Idaho Code Section 67-5211, dated May 16, 1980;

and the proposed memorandum decision and order issued on re-hearing

]
dated May 6, 1980 are in error in that the findings of fact upon

which the final decision rests are erroneous, the conclusions of
law are erroneous and the Department of Water Resources has
made findings, conclusions and a decision which the Department

lacks jurisdiction to make.

VI.
For the reascons specified above, the petitioner herein
hereby appeals the decision and . petitions the District Court

to hear by trial de novo the issues raised by the application

and protest and presented by this notice of and petition for

appeal.
7 ;
DATED this J¥¢7. day of July, 1980. :

5 N :
D/—./ _;’/’/r 7 /'7 /f :
o L |
G. Rich Andrus T :
of RICBY, THATCHER, ANDRUS, BARTON
& WALTERS, Chartered
Attorneys for Appellant.

STATE OF IDAHO )
) &8
County of Madiscn }
GRANT ASHCRAFT, being first duly sworn, states as follows:
That he is the President of Wahoo, Inc.; an Idaho corporation

and one of the abaove petitioners, in the foregoing petition;

that he has read the petition and the facts therein stated are

true to the best of his knowledge.

vorrce - Page 3 | MICROFILMED
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Grant Ashoerafb, President of
Wahoco, Inc., an Ldaho corporation.

SUBSCRIBED AND SWORN to before me this — day of July,
1280.

( P S U A S

Notary Public for Idaho
Residing at: Rexburg, Idaho
Commission expires: (Life)

I HEREBY CERTIFY that on this »¢'7 day of July, 1980, a true
copy cf the foregoing was sent by U.S5. Mail, postage prepaid
to the following:

Gene Cook Thomas Steltzer
Dubots, Tdana £3423 Dubotis, Tdaho 83423
Ben Fayle Allyn K. May

Dubois, Idahg 83423 Dubclis, Idaho 83423
Dean Shenton Jack and Pat McGary
Dubois, Idaho 83423 Dubois, Idaho 82423

Elman T. Woodfield
Dubois, ldaho 83423

Georaez Whittaker
Dubois, Idaho 83423

Ned Gneltilng
Duboliz, Idaho 83423

Cave Steltzer
Dubois, Idaho 83423

Lynn Hocggan
Hubols, Idahe 83423

Hugh Webskter
Dubois, ILdaho 83423

Holmes Brothers
Dubois, Idaho 83423

Bennlie D. Favle
Pubois, Idaho 83423

Mr. and Mrs, Hollis Shenton
Dubgis, Idaho 83423

Leland Small
Dubois, Tdaho 83423
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Department of Water Rescurces
Eastern District Office

Mr. Ron Carlson
I.D.W.R.

1515 Lincoln Read.
Dear Ron:

Enclosed you will find a response to the brief by Mr. C. Rich Andrus

~ concerning, WHAOO and BHA, Inc, regarding transfer Nos. 32- 2049/32 2071/

32-2079

Thank you. .

i 9332@ 2 ,{%,,,fm

onald. W, Shent.on

Water Master
Water Dist. #32-C

cce O Rich Andrus



Donald W, Shentean

Watermaster, Water Dist. #32-0

Dubeis, Idahe 83423
Person Representing Protesting Water Users

April 10, 1979

RE: Briefs submitted by WAHOO INC. AND BHA INC. Fellewing hearing
ef re-hearing en February 3, 1979, cencerning applications fer

" transfers #32-0014, 32-0015, 32-0016, 32-2049, 32-2071, 32-2079.
- Department of Water Reseurces

1515 Liriceln Road

Idaho Falls, Idahe 83401

Attn: Ron Carlsen

The following is a respense te the briefs filed with your Department
- by the applicants atterney, Mr, C. Rich Andrus en March 30, 1979.

_ Attached also are seme comments we wish te make the Department

avare of when considering cenclusiens on the re-hearing.

On Page 1, the‘applicaﬂt charges the Department'is without jurisiiétion

te refuse te grant the application of peoint of diversion

The section of the Idahe Code authorizing the Department of Water
Resources te censider applicatien for change of point of diversien
provides in relevant part as follews:

The Directer of the Depariment ef Weter Resources
shall examine all the evidence and available
informatien and shall approve and change in whols, -
- or_in part, or upon conditiens, previded no other.
water rights are injured thereby and the change
~does not constitute an enlargement in the use of

_the original right." (Emphasis added.) EEE?
Page 1 . el
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It is clear the Department haé the authority by the preceeding
statement te grant in whole, or in part, or upon condition,

provided, there 1s ne injury to other rights, er an enlargemént

of the ériginal right, Then surely the Department can

dizapprove a change fhat will injure othefs right, or disapprove '
a change that will enlarge the original right. The protestors |
feel.there iz an injury to all existing water licenses and permits
which is quite clearly defined by the following protest, which
was filed by the prgtestors June 3, 1976.

We the undersigned do hereby protest the transfer of water
right and change of point of diversien in the name of

WHAOO AND BHA INC. The reasons for protest are that portion
of transfer #32~2049, #32-2071, #32-2079 which are licensed
rights and have not been used for many years, You will find
this is evidenced by your own daily recerd books and records.

" You will also find these waters have been used by other
users and by this use have becomre dependent upon them, while
the applicant and the perceeding owner have abandohed said
waters by nen-use. ‘

We therefore ask that the license numbers listed in this
protest be denied as waters ndravailable for diversion by

applicant, .
The change could result in a reduction of the amount of water

_ available to £ill other water rights. (Refer to lines &, 9, 10,

paragraph 1, page 3 of avplicants brief.)

It is clear the applicant has already enlarged his original right
by the transfer of rights #32-0014, 32-0015, 32-0016, (Decreed

and stipulated) ' ' .

- Page 2



He is irrigatiné lands ndt 1isted.in any decree; stipulation -
or license. He is irrigating lands-pqrchased Juat recéntlj
with this same water mentioned above. This same type of | |
enlargement of original right is surely olanned bﬁ additional
transfers of licensed rights in questlon. In the memorandum
decision and order, in findings of fact Part (4), a field
inspectian showed Eddies to be irrigating only 124 acres

with‘his decreed rights;

On pages 3 and 4 of the applicants brief concerning District
Courts, adjudication, and decrees, it would appear the use of
these materials is irrelevant and would have no bearing on the

legal aspects of this particular cace,

Page 4, the applicant charges, in part, a determinatiﬁn by the

~ Department of Water Resources that there has been an abandenment
of a water right. No where in the memorandum, decision and order,
can‘thé word abandonment be found.l Section 42-22 of the Idaho
Code states thats: |

"#11 rights to the use of water acquired under this chapter
or otherwise shall be lost and forfeited by a failure for the
- term of five (5) years to apply it to the beneficial use for
which it was appropriated and when any right to the use of
water shall be lost through non-use or forfeiture such rights
to such water shall revert to the State and be again subJect
to appropriation under this chapter."

This same section was used in the Department's, Finding of Fact

Part 6. ;
o

&
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In Conclusions of Law, Paft 3.

(3) The water rights evidenced by licenses 32-2043, 32-2071
and 32-2079 have been forfelted through nen-use.

It is inaccurate teo assume the Department ever censidered

abandénment, as is stated through-out the applicants brief.

At the re-hearing the applicants attorney stated that much new

evidence had been presented.

The evidence censisted of a copy of the licenses in question. No

one argues that there was a license at one time.

| They presented a copy of an old Robsen vs. Colson water decree.
"This decree.has_nét been used for many years and has no béaring on

the licenses in question.

They presented a copy of the Stipulation and Agreement which has no
bearing with any licenses on Medicine Lodge or Indian Creek, It

only pertaing te decreced water rights,

They presented'a letter which stated Mr. Eddie used.thase rights
~when they were‘availgble, but no svidence of when used,ror how
mach, On cross exémination, Mr, Dick Eddie testified that he
did'pot know of any time that any watermaster ever delivered

any water to thelr ditch at anytime that was licemsed watcr, It is
'a matter of fact that the watermaéter usually goes on duty May 1 to
the end of season each jear. If the watermaster didn't deliver
water to Eddies, when did they use it? The daily record hooks show

ne licensed water, ever recorded.

el © WICROFLMED.



On page (2) of the Duties of a Watermaster, sent out by the
Department of Water to each watermaster, the following is said
about daily record bogcks:

"Dally Water Record Books will be furnished you by the
Department in which to record the amount of water delivered to each_water

user, BHecord Books are to be kept current and complete. Thege

_books are the oriszinal record of the amount of water delivered and in
case of dispute or lawsuit may be used by the courts as the only record,”

Testimony entered by Mr. Grant Asheraft, indicated in the fall of '19'?5-,
he.had estimated there to be 600 inches of water in Mr. Eddies ditch
Had this guess been correct it w@uld not have been licensed water as
this lditch was Mr, Eddies only ditch, which was used for his decreed

. waters. His licénsed waters point of divefsion was a different
locations, 8 different place of use and different ditches. His only
diteh did not qualify for licensed waters By any form of legal-

description.

Keeping in mind that Mr. Asheraft was not an expért on water hydrology -
or water ﬁeasurements, and had his guess been correct and had this
water been in a legal ditch, and had the amount been 600 inches,

there coﬁld have only been 359 inches of licensed waters. By priority

" the decreed amounts would have been first., 600 inches estimated,

minus 241 &ecreed, leave a balance of 359 inches. This would leave

246 inches still not in the ditch as licensed waters.

Your attention is called to further testimony, that this ditch could
not hold 12 c.fe5. of water and had never been recorded with any_where
near that ampunt. ' & _ ' |

: Pagé 5 - _ : mm‘m
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“The record books turned in by the watermagter at the end of the

season, 1ndicate Mr, Eddies last recorded delivery to be in the

amount of 4,82 c.f.8., on Sept. 30, 1975, The waternaster and

his deputy terminated their services that year on Cctober 1, 1975,
the reason being no demand for any further irrigation waters, or

regulations of such waters,

In conclusion, it should be pointed out that there is not ome

definate piece of evidence that.Eddies ever used licensed ﬁaters,

Thers is no recordéd piece of evidence that licensed wateres ere

ever used. The apﬁlicant or his predecessor didn't have & diversion
works, control structure, measureing devices at any of the licensed
poiﬁts of-diVersiong There is ﬁo water user that can remember licensed
waters ever being used. It ic stated. in the duties of a watermaster
that only'the record of the daily record books can be ugsed in a dis-
pute or a léwsuit. All.testimony by.appliéant, concerning amounts of
water was estimated. All testimony by Mr. Eddie was not conclusive to
time, dates, or amounts. It is felt that the applicants new evidence
presented at.the re-hearing has beem nil, and in any event“the applicant

has failed to prove affirmatively, evidence of use of water license

#32-2049, 37-2071, and 32-2079,

The protestors agree to the findirg of fact, conclusions of law, and
nmemorandum decision and order vlaced down on the 9th day of Feb. 1977;

by the Department of Water Resources.,

Dated this 10th day of April, 1979.

Loark w. Sfetx,
Donald W. Shenton
Representative for Protegtors

-
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. Attorneys for: Wahoo, Inc.

application on February 8, 1379, the Department granted the

- pursuant to that authoritv.

G. Rich Andrus : APR 2 1979
of RIGBY, THATCHER, ANDRUS, BARTON _ _

& WALTERS, Chartered Earartinent of Water Resources
25 North Second East Fastar District Offjen

Rexburq, Idaho 83440
Telephcone: 208 356-3633

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES:

OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION
FOR TRANSFER NO. 32-0014/32-0015/
32-0016/32-2049/32~2071/32-2079.

)

) .

}  BRIEF OF APPLICANTS, WAHOO
} INC. & BHA, INC,
. ) '
)

IN THE NAME OF: WAHOO & BHA, INC

Following the hearing of the re-hearing of the above entitled
applicants permission to fiie_a brief. This brief is submitted

By way of :eview, this matter waé initiated when the
applicants filed an appliéation for change of point of diversion:
for water rights of dppiicant including three decreed.rights and
three licensed rights. The Department after an informal in-

vestigation, granted the application as to the decreed rights but

refused to grant the application as to the licensed rights and
concludéed that "the water rights evidenced by licenses 32-2049
32-2071, and 32-2079 have been forfeited through non-use.” [Seei@;:

Page 3 of the Memorandum decision and order dated February 9,

1977.]
" The Department was without jurisdiction to refuse to arant T
the application for the change of point of diversion and went

beyond its jurisdiction in making a conclusion of law to the

effect that a water right had been forfeited through non-use.
The law is clear that the Department simply does not have juris-

diction to adjudicate the existence, the forfeiture or abandonment
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l of water rights in administrative hearing based upon an applicatioL

1

for the mere transfer of the point of diversion.

| The section of the Idaho Code authbrizing-the Department ;
i of_Watef Résou&ces to consider application for changejof poiﬁt.
l of diversion provides in relevant part aé follows:

' "The Director of the Department.of Water Resources

shall examine all of the evidence and available
information and shall approve the change in whole,

water rights are injured thereby and the change

does not constitute an enlargement in the use of

“the original right." (Emphasis added.)

It is clear from the above statute that the Director of

the Department of Water Resources has a statutory mandatory

e £ o L b ST bbb 3

so long as other water rights are not injured and the change
does not constitute an enlargement of the use of the "original

right. In.the instant case, the applicants have not requésted
éﬁlérgement in the use of the Eriginal right,'they have merely
requested a change in the point of diversion of the original
.rights. There is no evidence that any other rights would be

injured by the grant of the change of the diversion. According-

to .the records of the Department of Water Resources, the

l applicants have the decreed right as well as the licénsed-rights.
| The use of those rights, which are a matter of record, coula not
result in an injury to other existing water rights. The statute
above cited no where. grants the Department of Water Resources
the right to determine whether a validly existing right has

{i lost its 'legal = efficacy by abandonment.or forfeiture. It is

t

clear from the statute: above cited'thatlthe maih criteria is

obligation to approve a request for change in point of diversion |

or in part, or upon conditions, provided no other i

whether there would be an enlargement in the use of the "original

¢ right." The term "original right", clearly refers to the

licensed and decreed rights, with respect to which the applicants

}

herein Soﬁqht a transfer of point of diversion. . There is no

. question posited that the applicants own the decreed and licensed
‘frights. The applicants do own the decreed and licensed rights

" and the jurisdiction that the Department of Water Resouces has

L\

il
ﬂ BRIEF - Page 2
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is to determine that the application does not seek to enla ‘i‘hﬂ&!h
' |



to determlne wether the phy51ca1 change of polnt of diversion

~whether the point of diversion in such physical way would result

those rights, and that to allow the change of point ¢f diversien
would not injure other existing rights. 1In this respect, it is |

clear from the statute, that the jurlsdlctlon of the Department lSé

would result in derrogatlon of other water rlghts in the nature

. of 1ncreased losses in. the stream bed by percolation or evaporatieﬂ

. because of the change in the physical point of diversion, or

in a reductidn of the amount of water available to fill other

water rights.

Chapter 14 of Title 42 of the Idaho Code makes it clear
that guestions regarding the adjudication of water rights are
questions that are within the jurisdiction of the district ecourt
to determine. The role of the.Department of Water Resources
with respect to questions involving the adjudication of water
rights is that of an adviSOry investigatory agency which may be -
called upon by the court to conduct surveys and investigations of
the respective water rights.  This appears clearly from the
following sections of the Idaho Code. Section 42-1401, Idaho
Code provides in relevant part as follows:

' "Whenever suit shall be filed in the: district court

by private parties for the purpose of adjudicating

the priority of rights to the use of water from

any water system, including streams, lakes, ground

waters or any other body of water, ... the judge of

such court may reguest the Department of Water

Resources to make an examination of such water
.system ,.." :

Section 42-1402, Idaho Code, provides:

"In allotting the waters of any stream by the district
court accordlng to the rights and priorities of those
using such waters, such allotment shall be made to
the use to which such water is beneficially applied

In the above two sections, it is clear that the power to
adjudicate water rights is expressly vested in the district court

and not in the Department of Water Resources.

In the same spirit of the above quoted sections of the Idaho

Code, Section 42-1405, Idaho Code, specifically states that:

MICROFILMED
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"Where the prlorltv rights upon any stream, canal,

‘or reservoir in this State, shall have been determined
by the decree of any court of competent jurisdiction,
and thereafter it shall appear that any person or
corporation having the right to the use of any part
of said water was not included in said decree as a
party thereto, and said right was not determined
thereby or that any person who subsequent théereto has
acquired any right to the use of such waters, any
such person or corporation may have such right

cadjudicated in the following manner: He may bring
an action in the district court of the county wherein

- such decree was entered against the water master
having charge of the distribution of the water of
sald stream, canal or reservoir in whlch said party
claims an interest ..."

From the above statute, it is clear that the-adjﬁdicatioﬁ of

water rights has been vested in the district court and not in

the Department of Water Resources.

In the same tenor is Section 42-1406, idaho Code, that

‘provides that the Director of the Department of Water Resources

may upon his own initiative commence an .action in the district

e

:courtffqr the adjudication of water rights. This section makes

it clear that the Director himself must resort to the district
court to determine water right. :

A determination by.the Department of Water ﬁesources that
there has been an abanaonment of a water right is tantamont to

an adjudication of a. water right which question as above demon-

strated has expressly been vested in the district court and not
-infthe Department of Water Resources. A number of decisions have

-heid this, to be true. In Lockwood vs. Freeman, et al, 15 Idaho

395, 98 Pac. 295 (1908), the court stated and held:

The state engineer has no authority to deprive a

prior approprlator of water from any streams in
i+ this gtate, and give it to any other person.

Vested rights cannot thus be taken away. For

decisions holding similarly see Nielson vs.

Parker, 19 Idaho 727, 115 Pac. 488 and Gard

vs. Thompson, 21 Idaho 485, 123 Pac. 497.7

It is thus clear that the Department of Water Resources does

not have the power to adjudicate water rights, including guestions

of abandonment. There is no statute that expressly gives the

Department.that right.” The only statute dealing with the

Department’'s duties with respect to questions involving change in

esgfLe
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point of diversion states that the Department shall grant the

original right and would impair other existing riglits, No where
in the statute does it give the Department the power to determine
the r_ightsf Also, by express sfatute}the power to‘adjudidate
water rights is éxpresslyrvested in the district court.

There is a further reason why the decision of the Department
refusing ﬁo allbw the applicants to change the point of diversion
with respect to the licensed rights is improper. Even if the
Department had jurisdiction to adjudicate an abanddnment_of a
water right, there is no competent evidence establishina abandon-

ment of licensed rights by the applicants in the instant case.

t In fact, the best evidence adduced at the hearing, both through

| the testimony of Grant Ashcraft and through Mr. Eddies, was

that"Eddies,.the predecessor in interest to the_applicahts, had
used'the water over the years.

Apparently, the Department was relying'upon'the‘sti?ulafion
and ag:eém&nt Signed by the water users in or about July, 1953,
tp.support the prior detérmination that there had been_abandohmént
of the licensed rights by Mr. Eddies. Upon reading thét |

stipulation and adgreeément, it is clear that it only pertains to

decreed rights. The stipulation and agreements specifically
refersrfo a decree in the case of Robsen vs. Coleson, e£ al,

dated June 13, 1901, and states that "whereas, all of the lands

|
!
|
!
i
ki
i
l

described in said decree and the water rights that were therein

'!sét forth are herein set out by name, description, amount of

water in second feet and dates of priority and use." At another

|l place the agreement stated "that the ownership of lands described

in the allocation of water from said Medicine Lodge Creek and

tributaries as set forth in said decree in the case or Robsen

|vs. Coleson, et al, hereinbefore referrred to, are at variance
!

'with the use and practices of the present owners of land and

~users of water from said Medicine Lédqe Creek and its tributaries,

?aforesaid." . ‘Here again, the agreement deals only with décreed

t
i

i
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I diction to adjudicate rights in water and a finding and con-

i abandonment of the licensed rights. ‘The affirmative proof of

! and jurisdiction to determine water rights is vested in the

and power to adjudicate water rights, and determine abandonments,

‘applicants demonstrates that Mr. Eddies, the predecessor in _ |

 issue. ' , ’

BRIEF - Page 6

rights and makes no mention of licensed rights. It is clear from |
the agreement itself, that it dealt only with the decreed rights
and did not purport to constitute a settlement as to licensed

rights. It is clear from Mr. Eddies' testimony that in practice

the licensed rights had not been precluded by the agreemént;'
and that Mr. Eddies was using his licensed rights. |

In conclusion, it was inappropriate for the Departmeﬁt'to
refuse to allow.the request for change of point of diversion with
respect to the three licensed rights of aﬁplicants-for two |

reasons. First, the determination of the Department was based

upon. a conclusion that there had been an abandonment of the

licensed rights. The Department does not have power nor juris—

clusion that there has been abandonment of a water right is

an adjudication of a water right. The law is clear that power
district court. Second, even if the Department had jurisdiction

the evidence in this case shows that there has_not been aﬁ

interest to the applicant, used the licensed rights, in any
event, the protestors have failed to prove affirmatively that there

has been an abandonment and they bear the burden of proof on such.

— f
SUBMITTED thisgoﬁf day of March, 1979,

G. Rich Andrus :

of RIGBY, THATCHER, ANDRUS, BARTON
& WALTERS, Chartered

Attorneys for Wahoo, IncC.




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ﬁ:g/day of March, 1979 a
true and accurate copy of the foreqoan was sent by U. S. Mail,

{ postage prepald to the following:

i BRIEF - Page 7

Don Shenton

Dubois, Idaho 83423

W/J/ -

G. Rich Andrus
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.Certified Mail, Return Receipt - . T.32-0014 etc;
Gene Cook Duboig » -

{+“Hugh Webﬁter Dubois -

lb/ﬁen Fayle Dubois +

“Holmes Bros. Dubois -

fﬁﬂDean Shenton Dubois -

v Bennie D. Fhyle Dubois

Lo

¥ Elmer T. Woodfield Dubois -

L“Mr. & Mrs.Hollis Shenton  Dubois -
V/beorge Whittaker Dubois

”//ieland Small Dubois

M/ﬁed Gneiting Dubois

“” Thomas Steltzer Dubois

" Dave Stelzer Dubois

) Allyn K. May Dubeis ~
‘2ﬁﬁynn'Hoggah Dubois

L”Grant Asheraft Route 1 Sugar City

Yo R 4 Kb T . s o, . . |
(& L\ TTlen :\ (:j Tj‘ -t b ¥ {l "‘5'-',' g -;)L e (-J_ co, .'n-’i (‘ I'?C,"ué! -

/., (" .

W'S'OH zk\ o ‘)C/C“ "'.-))-J < (_/J:-a -~ .f‘“_;_,-;:f‘ Lu_\/t:f-‘tj

_Tj

g
i::: -
§

N |
MICROFIMED



J.. FIETUSeReri 'marsde L

t.._.-:x._ bﬂux?:oo ey
. EUH vﬁo_-_u.o_. Tou

CABLINUL 09 pPeimbas L ogup ..S nozuhﬁuan: )

') EEQGE EE:GE Wi zo:qu:&q

© " I6T 'Dag “Rmmﬂah.m,._ -

F E»ﬁﬂa:ao:_aﬁu_sn teopa , exyiotey - ooioiiens i T (wosordus Butaesns 1o suny) i LSO ﬁ\ 0'd LY om sa0ard Yy saod20NEs A mﬁwm
o T aM@an?mm 4 rihofeoig L= ~AE T T TN T [ e
VAN IR e e e S RS Ae PAR ve-2 ATy e
e U%w..u.w.. rtrﬂtr-c.rv TN . ¥ Tl s 0T e
MRSl & =TT R SJ,J.H.JV _ur.V =" :{S\d akc.._w‘ﬁ\ﬁw: 2TL)-
LS =T A TS Y R d.w\.}rnu IV fananey ) Eai N AT —
e P AR 17> MRS S 25 JJQE kX5 o1
‘D :ﬁ..a& (Muﬂ’vﬁtrﬁd.d.wcﬂ :SDQ\ TR | T Cor
] ol  |TUITTET "~ fn.m L WW ci.ﬁ:\!\.,mm.* L
._mu: CﬂPi - J‘,).r &dﬁvﬁv w,\im.aw‘n.f K
o V \u,d czw 33.13 E{Lrﬂvﬁlww;gu £12)
: . a&jg Qe
c1r1J\1ﬁ w.w\:lﬁr Y v A I’y
g AT W I YT
\ DEARLAAY 35\10\.\} ST
- .. ,@,ﬁ_?iﬁa ..rsg RET
L | i,_.JJN\smﬁ..rwm..?mh ;ﬂD\w ]
Tz %
P
B %WN\ TET T
Skl 55,14 %:33 Irz G
Hm“. mmm T | Iovisog §53WAqY IDLIO .GQ ONV 137415 “335SI4ATY 30 THYN uomg%mmwﬂz, —
aaunezo [ _

- ddlaogy 40 ZL¥Q ANV NevpIsed

‘TN 814) ;o saidoa

o dLM_,E._B o va._-: AT 830y dwimie X1y

.

‘TOD M gayarsoay
qIHILSIOIY O . U
N o ediy Qloopuy

il

e
g

lepusg jo

- &F ssappy
. 1 Pun awoyy




- . - P LNGG TIVE ¥ XA1 N1 10030V 30 LSUH Waod
o poi s v oo B io wonorr - W QIALD_0RY “T0) GIALSIN ‘OTAISION Y04 NOILVIGaY - st g gy |
. B . DUST DU : =y l ey 3 » . e . - ‘-
30 jE1y UBL .uos_o A'piod sboysad mmuw.wg:.w.lx.nwchmum._: ._wv_nA .S__onﬂmwm _MmemmmmW,ﬂ\:HEmuﬂ jo Bwo) i3 W15Q4 . t.“,w ‘O a.m.ﬂ.mmO.L%ﬂm:\U.mwwm L Q- mquwmﬁc‘dWw.%w_ _.n.__%hm_.m L m
— , T TR S T o] 900 =5
ie T | N - s ‘ xi]&mﬁ A.Jﬂ.llwhb. Pow.__ﬁ_‘ - n" )
Y N . . ) f..cﬁ..,.nr;_p. aJHUwJL v m
T ] D B ‘ — N v.xisﬂ MQJQJR 7 -y m
R _, T . J«aﬁj_wyﬁixﬁmwcm& :JnDQ * cd.iFi S F.fijnw. el . :

ALY I N ] de_\%q _“rmm.xr& o“flacw‘ s Tl el
B DENURUIRY R E PRCEY S T T LS 2 e Y| 9%t
A UL PT— S _ B S SEI e S . IR

P : o S]uﬁ.@ 2Ly .ﬁTL_ rA./JHQO:.fJ.;iJnW 34?ﬂ SH7
R e R TG 44,.%445‘3 ,_,.Qctrdﬁq EE?Q%., (b1
A , X T @ T O\ b
- R ‘ ARl OV mﬂ.%mm: VAT a0 F e AS, St
TR o _ .sm.:mf§~ T2 Fa\qlr SR «J\Y\Pz - AbI g AN
R _ o RO TR o p S T 8| R[5 A
ELACERE N 1 \rﬁ#{,)ﬂj BT T & vqu SR | ChU Y
BN NI pl, o TN AT w e TRy I TB T 5 A
VAL GAR - | Y TST R = e T ﬁx_\.cgcQ WY IBI | A

!

B x | )
Aee/Phed-15 £ {8 O L h : = . _ )
P e \ /e 1! ETM sLA SH| % S/ Kin" . A . T r.J..\.\TT 43 AN 182
. i 1 Fouven fva, ad j S Iy
SSRGS TNV H H\ mwww%ﬁ.v 1-55% 18] 771 | aovisod $SIYAAY 31430 LSOJ ANV LITULS '3TSSINATY 4O IHYN . O Sk
e ci o “qarayas L S . S | § 13puss jo
qTo0 o o : . . !
; ] 180 Q3¥ILSIDIAY : : - : »%
ALY 40 LA, QY WSO 1 e L U § ceedbpy
ﬁ.&aa_%u S_Busuufo 285:8 *0 ponse} jj 036y dwols iy - o o edd; ejmopply - : . } pup owoy




BEFORE THE DEPARTMENT OF WATER RESOURCES s
OF THE . v

STATE OF IDAHO

”In‘The Matter of Transfer No's. 32-0014/

32-0015/32-0016/32-2049/32-2071/32-2079 NOTICE OF REHEARING

)

)

)

in the Name of WHAOO & BHA, INC. 3
: )

WHEREAS, on May 10, 1976, WHAOD & BHA, TInc. applied to the Department
of Wéter Rgsourcés for a change in the point of diversion of water righgs.noé.
32*0014/32-0015/32—0016/32—2049/32—2071/32—20?9; and,-

| WHEREAS, é conference was helﬂ on August 12, 1976,.in Dubois, Idaho,
.‘ét‘which the protestants and the appiicant égreed to allow thé.Difgctor of the
Department of Water Resoruces to reach.a decision based upon the infdrmation
obtained dufing the conference; and,

WHEﬁEAS, on March 7, 1977 a petition for rehearing vas received from
WHADO &.BHA,.Iﬁc., wﬁich set forth sufficicat grounﬂs for rvhoaring,"nnd sald
-petitioﬁ‘fof rehearing was granted;

IT IS, THEREFORE, HEREBY ORDERED that the Department has set the
matter fér rehearing for Thursday, February 8, 1978; at 3:00 p.m., in the
Courtropm.Of the Clark Countv Courthouse, Dubeis, Tdahe. Any rehearing will be

“held in acﬁordancé_with the Rules and Regulations of the Iﬁgbg;gggg_apd adopted
Rﬁles of fractice and Procedure of the Department of Water.Rpsources. Dpportu-
nity.shall be afforded ail parties to respond and present evidence and argumcnt
on all issues involved. | |

.Aﬁy party may request.in writing five (5) days before aﬁy rehearing
that the oral proceedings thergof be taken in the form of étenographic nﬁtes.

Any party’may have such.stenogréﬁhic'notes of the‘oral proceedings, or part
thereof, transcribed at his own expense; A taped vecord of the proﬁoodiugs will
be maintained for the appgal period.

Failure to appear.at the time and place set for rehearing by the app-
'licant or protestants may allow the Department withoutlprejudice £0 dismiss the
protests or the application. Any and all cost iﬁcurred by reagon of such non-
appearance may be asseéSed against such n0n—appeériﬂg parties.

Dated this day of January, 1979.

RONALD D. CARLSON
Supervisor, Eastern Regiom
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o B
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus

Statahouse
Governor Boise, Idaho 83720
R. Keith Higginson ‘ _ s - {208) 384-2215

Director

March 28, 1977

" Bear Protestants:

Enclosed is a copy of the Order granting a rehear1ng on Transfer no's.

32~0014/32-0015/32-0016/32-2049/32-2071/32-2079 in the name of WHAOQO &
BHA, Inc.

A hearing will be held in the near future on this matter, and you will
be notified.

Sincerely, .

BOBBY D, FLEENOR
Chief, Water Rights

BDF:jfr

Encls,

TEROFUNED
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STATE OF IDAHO -
'DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus . Statehouse
Gavernor . Boise, Idaho 83720
R. Keith Higginson - : (208} 384-2215

Director

March 28, 1977

Grant Ashcraft _

WHAQD & BHA, Inc.

Route 1 _
Sugar City, Idaho 83448
Dear Mr. Ashcraft:

Enclosed is a. copy bf the Order granting a rehearing on Transfer No's.
32-0014/32-0015/32-0016/32-2049/32-2071/32-2079 in the name of WHAQO &
BHA, Inc.

. A hearing will be held in the near future and you will be notified.

Sincerely,

BOBBY D. FLEEOOR
Chief, Water Rights

BDF:jfr

Encl.

MILROFILMER
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus Statehouse
- Governor ' _ Boise, bdaho 83720
~ R. Keith Higginson : _ . {208) 384-2215
Director

March 28, 1977

G. Rich Andrus

RIGBY, THATCHER & ANDRUS

25 North Second East

Rexburg, Idaho 83440

Dear Mr. Andrus:

Enclosed is a copy of the Order granting a rehear1ng on Transfer No's.
32-0014/32~0015/32-0016/32-2049/32-2071/32-2079 1n the name of WHAQD

& BHA, Inc. -

A hearing will be held in the near future on this matter and you will be
notified. :

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF:jfr
Enci.

MICRGFILMED



.STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Oy
Cecil D. Andrus o Statehouse
Governor . : Buoise, ldaha 83720

R. Keith Higginson. (208) 384-2_215

Director

March 9, 1977

Dear Protestant:
Enciosed is a copy of a petition for'rehearfng in the name of WAHOO & BHA, Inc.

If you have any comments on this matter, you have ten (10) days from the
date of this 1etter to send those comments to the Department.

Sincerely,

BOBBY O. FLEENOR

Chief, Water Rights
BDF:jfr

Enclosure

MCROFMED '



‘and allow evidence to be received at said hearing. | '

_ e

. . o “oo- H
" b -, . . 1

G. Rich Andrus

of RIGBY, THATCHER & ANDRUS, AL
Attorneys at Law '

25 North Second East

Rexburg, Idaho 83440

Telephone: 208 356-3633

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES -
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 32-0014/32-0015/32- )
)
)

0016/32~2049/32-2071/32-2079 IN THE REQUEST FOR REEEARING

NAME OF WAHOO & BHA, INC.,

Applicants, WAHOO, INC. and BHA, INC.,'hereby,request_

& rehearing on the.subject matter of the memorandum decision and
order entered in the above entitled case dated February 9, 1977,
and request the opportunity to submit evidence and call witnesses.
This.reqﬁest.for rehearing is made on-the grounds that ;

: i

the memorandum decision and order is in error insofar as it finds .

and concludes that the water rights evidenced by licenses 32-2049,

'32-2071 and32-2079 have been forfeited through non-use and insofar{’

asiit orders that that‘portioh'of application for transfer'i_'n'volv'inr
rights No. 32-2049, 32-2071 and 32-2079 is denied. L a
' Claimants -respectfully request that the Director of i

Water Resources establish a date for a rehearing on the matter |

DATED This 1st day of March, 1977

S ﬁ/éf/yci;/’/%%i_,//

G. Rlch Andrus
of RIGBY, THATCHER & ANDRUS, P.A.
Attorneys for Claimants

CRrLD



Cocil 0. Andrus

-~

 &raTE OF DAHO ® | |
DEPARTMENT OF WATER RESOURCES

Statehouse

Governor Boise, ldaha 83720
R. Keith Higginson {208} 384-2215
Director .

28 February, 1977

Mr. G. Rich Andrus

Rigby, Thatcher and Andfus, P.A,
P.0. Box 250

Rexburg, Idaho 83440

Dear Mr} Andrus,

Here is most of the information.on the Whaoo § BHA, Inc. application for
transfer, requested by your February 16 letter.

Ron Carlson also has a memorandum on his field examination of the project,
which I will send to you shortly.

If you need copies of any additional material, please let us know.. You may

~remit the copying charge of $3.50 to this office at your convenience.

Sincerely,

3,&1\‘5 S

_ Bobby D} Fleenor
Chief, Water Rights

Encl.
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LAW OFFICES

, : ' ' FES 0
RieBY. THATCHER & ANDRUS. P. A. - o YT

Porroonuat of Waln fos 2ngeng

25 NORTH SECOND EAST - P. 0. BOX 260 REXBURG. IDAHQ 83440
RAY W, RIGBY - GORDION S, THATCHER - G. RICH ANDRUS
TELEPHONE (208) 366-3683

February 16, lé??

Bobby D. Fleenor

Department of Water Resources
373 West Franklin Street
Beoise, Idaho 83720

Re: Application for Transfer of Wahoo, Inc. - Application No. 320014

Dear Mr. Fleenor:

We represent Wahoo, Inc., a corporation, in connection with the above
entitled application for transfer of point of diversion.

Today we received a copy of the Memorandum Decision and Order pertaining
to the application, dated February 9, 1977.

We are considering asking for a re-hearing before the Director of the
Department of Water Resources as to a portion of the decision. Prior
to making that decision, we desire to obtain copies of all documents
in the Department's file concerning this application including, but
not limited to, the following items:

1. Copies of all applicable decrees, including the decree in the

' case entitled "Thomas A. Robison, et al vs. James Colson, et al",
and the stipulated agreement entered in that action dated
September 14, 1953. ~ :

2. Copies of all appllcable licenses 1nclud1ng License No. 32-2049,
32-2071 and 32-2079, '

3. BAll reports of field investigations upon which the Memorandum
‘Decision and Order was based.

4. Any other information available to the Department of Water Resoﬁrces
- used in-arriving at the Memorandum Decision and the Order dated
February 9, 1977.

Also, if the Department of Water Resources has adopted Rules of Practice

and Procedure that expatiate upon any statutory rules 1nclud1ng
the Admlnlstratlve Procedure Act, we would appreciate receiving a

copy of such rules of Practice and Procedure.

§ TR e T = e e et 2



o N | @
' Bobby D. Fleenor

February 16, 1977
Page 2

Your earliest convenient response to these inquiries would be greatly
appreciated.

If there is any charge for reproducing the items hereln requested,
please bill our office and we will remit payment.

Thank you very much.

Sincerely,

S LA oM

G. RlCh Andrus

csp

MIGROFILMED



"FROM
To

SURJECT

. - _ ' .‘ INTER-DEPARTMENT MEMO ~— 1

Ron vate February 16, 1977

Bob Fleenor

Transfer No. 32-0014/etc. (1967) WHAOO & BHA

We have been contacted by Rich Andrus, attorney for the app]icant; who
indicated his client wishes to appeal the Department's decision and
rgquests a rehearing. ' :

He ask that we supply him with all of the information in the files the
Department considered in making this decisfon. I told him I would
‘forward his request to you.

& near future.

T Very'truiy;yours,'

{q;9;4¢2(22241«ﬂ£ﬁ?’
Grant Ashcraft _
Wahoo & BHA Ine. =
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& _-‘:axl:;m_\w oped .-‘I& R A Y R e e, . . - - -
Re: Application for Transfer #1987 (32-0014/32-0015/32~0016/32—2049[32-2071!32-2079)
| i o

: e a

rTnwe

R
A

‘}} ,
|Whaoo & BHA, Inc.

Sugar City, ID 83448~ -

3 s A\Géntlemen:

f} ;LJEnclosedfjs a copy of your Application for Transfer #1987. Please notice that the
| transfer of decreed right nos. 32-0014/32-0015/32-0016 were approved by the Director

and the transfer of license nos. 32-2049/32-2071/32-2079 were denied. Also enclosed
. 15 8 copy of the Memorandum Decision and Order.

1=;“\ r‘,Yt:hu"sht)u'ld be aware that any person who does not agree with the decision may request

a“'\ /fa re-hearing before the Director §§ the Departiient of Water Resources within 20 days

o XI or may appeal directly to the District Court within BO days of the date of the decision.
y !

[] Sincerely,

. BOBBY D. FLEENOR
i Chief, Water Rights

- BDF:mef .

Enc: Copy of transfer w/memorandum decision and order

cc:' Protestants




