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Total number of acres to be irrigated 124

4. Describe any other water rights used for the same purpose as described above. __32-0057

5. Drawamap indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by section, township and range number.
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Transfer No. 3’5 4

Water Right No. 32-0014"] |
. 32-0015 (T1987)
STATE OF IDAHO 32- 0016_]_

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT
To Change the Point of Diversion and/or the Place of UseAPPi..g OVE

Name of applicant ___WAHOO or BHA, INC. Phone 356 3178
Post Office address __Su

A. DESCRIPTION OF RIGHT AS RECORDED
: 1. Right evidenced by;

a. DecreeNo._____.____ Decreedto \\
{Name)
in case of _vs

dated in ' in ) county of
) \ 'Q _

Decree 32-0014/0015/0016(TL9873 """
“{icense-N issued by the Idaho'Repartment of Water Resources

c. Claim No. on file with The ldaho epaftment of Water Resources

2. Attach acopy of last year's tax notice for the property togahich the water right is appurtenant. If the applicant is

not the original holder of the water right, explain ho o acoved

o

3. Source of water ia tributary to_MedJ_c_Lne_LQd.z,e_CJ:eeL_
' (Not specified)

4. Date of priority
5. Water is used for the following purposes:
32-0014 amount 0 _50 cfs  for

32-0015 amount 1.32 cfs for
32-0016 amount 3.00 cfs o Irrig

*Not specified
purpcdes from tc

pposes from to

purposes from _ _to . ,
[ , (month/day — both dates inclusive)
6. Total amount of water under right: &, ubic feet per second
' &/or

b. y & acre feet per annum
.‘ 7. Location of original point of diversion is va of Su % of Section 36
Township 12N Range M. in _Clark County

Additional points of diversion, if any

8. Lands irrigated or p{ageof useBaMlusions of law from Memorandum Decision
_ anfi Order ed February 9, 1977.

N — = ——— et
NE'% U - EW" SE™
TWP, RANGE SEC. TOTALS
NE% SWY BEW NE% MWL SWY SE% NE' NWY SW% SE‘fl NEY NWY . SWY SEN
118 34E |12 |x | x |z I xlv|x!x 124

Total number of acres to be irrigated ___12_4_

8. Describe any other water rights used for the same purpose as described above 32- 0-057 r

il

: 10 “Toyour knowledge has any portion of this water right undergone a period of five or more con ecuuvu years

“,,Ofnonuse? __No , , If yes, describe in item D, REMARKS.



B. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire right is owned by the ap_pti'cant,

omit part B). ‘
1. Amount of water: a. . cubic fest per second
_ &/or
b. acre feet per annum
2. 'Point of diversion Ya § %, Section . Township
Range " : L B.M., : County
~ Additional points
3. Placeofuse: |, s
_—_F——' Cwen o H“Tr_——;—__=ﬂ#
‘mp. ane e NE | NWY | W% _S'E‘f-‘ NEY | NWY 7 SW_‘IA iE‘h 'NE‘d_NW% SWY% | SE% | NE% N\V‘Is SWY | SE% to.rm-s
=TT -1 T T 17 ' S
@
Tetal number of acres to be irrigated
C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1.. General lnfdrmatiOn | t
e ~— .. & - Amountofwaterto bediverted ___ 4.82 = c¢is. &/or acre feet
o b. Description of diverting works __Headgate to pipeline for gravify.sprinkler
- _system. ' :

¢. Describe the reasons for the proposed changes _Ta_replace washed out headgates
_and specify acres irrigated.

¥

. Charige in point of diversion

*.7 Point of diversion NE % NW %, Section —_36 ___ Township 12N
" Range. 34E. ,BM,_Clark ' _ County |

Additional points

: 3 Change in place of use No Change ‘
';,-;:':-;-- ; ‘a. - Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust,
s mortgages, or contracts? Yes _X No. It yes, provide a notarized statement from the holder of

the lien, deed of trust, mortgage or contract agreéing to the proposed change.

b. .Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer
Nane ' '




‘-‘-‘} ._‘é_ o - '-_L V -
NE" NwY SWh sg___v'
rwe. | mange | sec. ) _———-TOT
—— = =SS New | onwn | swo | sew | Nen | wwn | swo | sew | eew | nwe fswn |osen | new I nwy | swa | sEn
: — e

11N 34E | 12 |8 |21 22{17 9 |23[ 2282 | 124

Total number of acres to be irrigated ..._ﬁl_t___

4. Describe any other water rights used for the same purpose as described above. __32-0057

5. Draw amap indicating the new pointi(s) of diversion and/or the new land to be irrigated. Show clearly the

_ land involved by section, township and range number.
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'D. REMARKS

, . Ihereby assert that no one will be injured by such changé and that the change does not constitute an enlargement
§in use of the original right. The information contained in this application is true to the best of my knowledge.

A understand that any willfull misrepresentations made in this appli

:. (D
i .

cation ma su'n voiding its approval.

Subscribed and sworn to before me this _’_‘Li_ day of

o M D
R \\ [ WL N
. My commission expires %maJﬁﬂ_m—@

e

ACTION OF THE DIREC'I(aFi. ARTMENT OF WATER RESOURCES

; : / ~ :
This is to certify that | have examined Applitation/for Tranqjér of Water Rights No. 32-0014/0015/0016

and said application is hereby APPROVEP\ ; su/bject to the following limitations and conditions:
S 1, A measuran'deﬁice and*]qékable{ggptro11ing'works of a type acceptable to
the Dgpartment shall be perﬁgﬁéht1y ingiiﬁled and maintained as -part .of the
- diverting works. 2. UsgéBf water Under this right is subject to control by

the watermaster of State Nﬁteg District No. 32C,.Medicine Lodge Creek. 3. Approval

: of this transfer dqgs“ﬂot;grant any right-of-way across the land of another.
. 4. The maximum combkined :v‘o]‘@‘ be diverted under the rights [idéntified «in.this
+ transfer shall not exceed 372.0/acre feet/annum. '

P T

! g

* j ’ _— - 5
U Witness my hand this _ﬁiday of August ,19_8

Chief, Operations Bureau

. i
{

&0 o i % FORDEPARTMENTUSEONLY |
Received by _M_;

s e
| Date %&L Protest filed by .
S-27-85

Ve

Prelim. check by

Receipted by | Date
Published in
Pub. dates b6 £

Watermaster recommendation requested on é;g& Recommended for approval denial
L 7?".5%7 -C rec'd. 7-8-%5 by pe

Copies of protest forwarded by

TS Hearing held by Date

MICRoF
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
‘OF THE '
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER' ORDER ADOPTING PROPOSED

NO. 32-0014/0015/0016/2049/2071/2079 IN THE MEMORANDUM DECISION AND ORD!

FINAL DECISION

e Py T Y St

NAME OF WHAQO AND BHA, INC.

WHEREAS, C. Stephen Allred, Director of the Department of Water Resources,
having issued and served a copy-on the parties thereto on May-16, 1980 a Proposed
Memorandum Decision and Order Issued on Rehearing in the ahove-captioned matters;
pursuant to Idaho Code, Section 67-5211; and,

WHEREAS, more than fifteen (15) days have past since the service of the
Proposed Memorandum Decision and Order Issued on Rehearing; and,

NHEREAS, no exﬁeptions to that Proposed Memorandum.Decision and Qrder
have been received;

[T IS, TREREFORE, HEREBY ORDERED that said Proposed Memorandum Decision

and Order be adopted and issued as the Final Decision and Order.

Dated this Zgi day of June, 1980.

C. SIEPHCY ALLRED™

Difector

MICROFILMED
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'BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
. OF THE
STATE OF IDAHQ
IN THE MATTER OF APPLICATION FOR
TRANSFER OF WATER RIGHT NO'S 32-

0014/0015/0016/2049/2071/2079 IN
- THE NAME OF WHAOO & BHA, INC.

CERTIFICATE OF MAILING

s et T Yo T

1 HEREBY CERTIFY That on the 18th day of June, 1980, true and correct

copies of the foregoing ORDER ADOPTING PROPOSED-MEMORANDUM DECISION AND- QORDER

FINAL DECISION, were mailed, postage prepaid to:

Gené Cook
Dubois, ID 83423

Ben Fayle .
Dubois, 1D 83423

Dean Shenton
Dubois, ID 83423

Elman T. Woodfield

Dubois, ID 83423

George Whittaker
Dubois, ID 83423

Ned Gneiting
Dubois, ID 83423

bave Steltzer

~¢Dubois, ID 83423

Lynn Hoggan
Dubois, ID 83423

G. Rich Andrué

RIGBY, THATCHER, & ANDRUS

25 N. 2nd E. -
Rexburg, ID

Hugh Webster
Dubois, IH 83423

Holmes Brothers
Dubois, ID 83423

Bennie D. Fayle
Dubois, ID 83423

Mr. and Mys. Hollis Shenton
Dubois, ID 83423

Leland Sma]]
Bubois, ID 83423

Thomas Steltzer
Dubois, ID 83423

Allyn K. May
Dubois, ID 83423

Grant Ashcraft
Route 1
Sugar City, 1D 83448

" Jack and Pat McGary
Dubois, ID 83423




. ' .

BEFORLE THE DIRECTOR OF THLE DLEPARTMENT
OF WATER RESOQURCES OIF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 32-0014/0015/

0016/2049/2071/2079 IN THE
NAME OF WHAOO & BHA, INC.

ORDER IS55UING :
PROPOSAL FOR DECISTION
I1.C. SECTION 67-5211

S N N N

C. Stephen Allred, Director of the Department ol Water
Resources, having reviewed the attached proposed decision pre-

pared by his appointee, Bobby D. Fleenor , who conducted the

hearing or who has read the record in this casc, hereby approvés
the same as a proposal for decision pﬁrsuant to Idaho Code, Section
6/-5211 and orders that said proposed decision and a copy of this
order be served upon each of the parties to these proceedings who

appeared at the hearing on February 9 , 1979, of this matter ot

upon their attorneys in accordance with Rule 7.3 of the Rules of
Practice and Procedure of this Department.
Lach party to these proceedings who appeared at the

hearing is hercby afforded the opportunity, pursuant to ILdaho Code

Section 67-5211, to file exceptions to the attached proposed decision
and to present briels and oral arguments in accordance with the
provisions of this order. Exceptioné may not be filed and briefs

and oral érgumonté may not be presented by parties who did not

éppear at the hearing of this case. If no timely and proper ex-
ceptions are received, an order by the Director will-be entered

~adopting and issuing the proposed decision as his final decision..

I.

EXCEPTIONS

A. To be considered by the Director, exceptions must:

1. Dbe received by the Director on or before the 15th day

following the day of service of this Order and the propos=mBy

»

—

decision, and E}T

' C..

L~

g

PAGE 1 - ORDER . e
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o o
2. specifically identify the portions ol the prrpvﬁod.
decision to which excepfions'ére made and apecificolly
state the grounds for thosec exceptions.
B, Exceptioné not in compliance with the above stated require-
ments will ﬁo; be considered and will be deemed an acceptanco

of the proposed decision.

II.
A. Any briefs in support of exceptions to the proposcd decision
shall be filed with the Director at the same Uime that party's.
exceptions ére filed with the Director. |
B, Any party desiring to file a briefl in responsce to anv exceplions
filed by any other party may do so by fiting such bricf with the
Director on or before the 15th day following the lTast davy any ex-
ceptions by any other party were served upon thit party desiring to

respond.

I1L.

ORAL ARGUMENTS

A. No oral arguments-before the Director on the proposcd QQcision
will be held unless specifically'reqﬁested by a party filing ox-
ceptions to the proposed decision and unless that request is filed
with the Director cdncurrently with the [iling of that party's

- exXceptions.

B. If oral arguments have been properly requested by a barty filing
exceptiéns, any other party shall have the right to present oral
“arguments in response to the exceptions filed, provided that party
files a request with the Directer on or before the 15th day following
~ the day the last exceptions by any other party were scrved upon that

party.

C. After all exceptions, briefs and requests for oral arvpuments

have been received by the Director and if oral arpumenlts have been

properly requested, the Director will, within a vecasonable time, t;@

- set the case for oral arguments and notily cach party ol the placqﬁ?
: . ey

ORDER - PAGE 2




-~
Pl A

date and hour the oral arsuments will take place and of the poriod
of time allocated for the arguments of this casc. Unless the
Director orders otherwise, all oral arguments shall be heard in

Boise; Idaho.

Iv.

CERTIFICATION OF SERVICE

A. All exceptions, briefs, requests for oral arguments and other
matters filed with the Director in conncction with the proposed
decision shall be served on all other parties to Lhesce procecdiugs

in accordance with Rule 7.2.

V.

FINAL DECLSION

A. Folloﬁing the submission of all exﬁcptionn and bricls and
oral arguments, if-they.are heard, the Divector Hhﬁll.jSSUO a
final decision adopting, modifying or rgjecting and replacing
the proposed decision. Copies of the decision and order shall

be served on all parties.

DATED this /& day of YV]awse . 1990
| C

Q N

CSTEPTEN ALLRED
Director
Department of Water Resources

ORDER - PAGE 3
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION
'FOR TRANSFER NO. 32-0014/001l5/ PROPOSED

)

)
0016/2049/2071/2079 IN THE NAME OF) MEMORANDUM DECISION AND
WHAOO & BHA, INC. - ) ORDER TISSUED ON REHEARING
)

The application to transfer water right Licenses‘No.'32—2049,
32-2071, and 32-2079 first came before the Department of Water
Resources on May iO, 1976, when Grant Ashcraft, President of
WHAOO & BHA, INC.; applied to the Department to consclidate the
points of diversion for six different rights to a new point of
diversion locafed in the NEL@SWL@, Sec, 36, Twp. 12N, Rage. 34E
B.M., Clark County. |

As a result of the requisite advertising in the Enterprise
Citizen several protests to the granting of this application were
received from water users in Water District No. 32-C. A confer-
ence and/or hearing in the matter was set for August 12, 1976.
Based upon-thé information presented at the conference and upon
the records and'field inspéction of the Department, the partieé
agreed to allow the Department to reach a decision in the mattet;
By its Memorandum becision and Order issued February 9, 1977, the
Department épproved a change in the point of diversibn of the
decreed rights 32-0014, 32-0015 and 32-0016 but denied the trans-
fer of the three licensed rights. |

-The applicant petitioned for rehearing of the Department’'s
decision and requested opportunity to submit evidence,. On
February 8, 1979, the matter came before the Department for
réhearing.

Departmént Jurisdiction

The applicant argues that, "the Department.was without juris-
diction to refuse to grant the application for the chénge in
point of diversion and went beyond its jurisdiction in making a -y

PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 1

MCROFHED



- conclusion of law to the effect that a water right had boen for-
feited through nonuse." The‘applicant further asserts that, "the
law 1s clear that the Department simply does not have jurisdic-
tion to adjudicate thé existence, the forfeiture or abandonment
of water righto e Wt

The argquments which the applicant raises must be analyzgd in.
wview of Section 42-222 of the Idaho Code which provides the legal
mechanism for transferring water rights. This section requires
‘the folloﬁing of the applicant, the director, and those wishing
to protest an application for transfer:

1) Any person "who shall desire to change the point of di-
version or place of use . . . shéll'first make application to the
department of water resources for approval of such change.”

2) "It shall be the duty of the director of the department
of water resources to examine same . . . and cause notice of pro-
posed change to be published. . . ."

3) "Such . notice shall advise that anyone who desires to
protest the proposed change shall file notioe of protests with
the department, . . ." |

4) "It shall be the duty of the director of the departmenr
of water resources to investigate the same and conduct a hearing
thereon."

5) "He (the director) shall also advise. the watermaster of
the district in which such water is used of the proposed change

+ « . and the director of the department of water resources shall

not finally determine the action on the application for change

until he has received from such watermaster his recommendation

thereof . ;'. ." (emphasis added)

6) "The director of the department of water resources shall
examine all the evidence and availaole information and shall ap-
prove the chande in whole, or in part, or upon conditions, g£9¥

vided no other water rights are injured thereby and the change

does not constitute an enlargement in wuse of the original

e

PROPOSED MEMORANDUM DECISION AND ORDER
I85UED ON REHEARING, Page 2
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'rights;" (emphasis added)

7) "All rights to the‘ﬁse of water . . . shall be lost and
forfeited by a failure for the term of five (5) years to apply it
to the beneficial use for which it was appropriated. . . ."

g) "Upon proper showing before the director df the depart-
ment of water resources of good -and sufficient reason for non-
application to beneficial use of such water for such term of five
(Sf yéars the director of the department of water resources is
hereby authorized to grant an extengion of time for forfeiture of
title , . . for ar period ndt to exceed five (5} additional
years."

It is clear from the above referenced provisions of Section
42-222, Idaho Code, the Director has a number of specific respon-
sibilities to fulfill before he grants any change in the point of
diversion or place of use of a water right. However, the primary
résponsibility placed upon the Director by this section of the
code is that emphaéized in No. 6 above, i.e., the protection of
other water rights.

The question that must be asked is, "How can a water right bé'
injured?“' To answer this,; one 'must first remember that the
watermaster is elected and called to deliver water rights accord-
ing to the existing decrees and licenses; and therefore, it is
apparent that when the watermaster is called, the water sup?ly is
insufficiént to meef the demand. B

Thus, any factor which would tend to reduce normal water
supplies will tend to injure other_water rights. These factors
can 1include incfeased percolation, . evaporation and conveyance
lossesf This also includes diverting more water from the source
"than has normaily been diverted. This maf result from irrigating
more land with a given water right or commencing the use of a
wéter right that has not been used for many years. This is
élearly the reason that the forfeiture provisions are included in

42-222.,

PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 3
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Thus, if the Director finds that the right described on an
application for transfer has not been exercised for a time peridd
e€xceeding five years, and that a resumption of the use of such
right would result in injury to established water rights, he can-
not approve the application for transfer. If the Director fails
in'his responsibility,at this point, the injqred parties may be
left with no recourse except a costly éourt action to protect
their rights against the resumption of a forfeited right. A

recent decision of the District Court of Idaho, Harshbarger v,

Idaho Department gﬁ Water Resources, Fremont Co. No, 7264 (Dist.

Ct. 7£h Jud. Dist, Sept. 4, 1979), has held that the prior loss
or relinquishment of & water right sought to be transferred is an
issue which the Director‘may-consider iﬁ order "to avoid a mqlti—
plicity of law suits." ‘ |

The Deéartment thus continues the position that it may pro-
perly consider whether a water right sought to be transferred has
been lost and forfeited by a failure for the term of five years
to apply it to the benefiéial use for which it was appropriated.

Applicant's other. argument is that the Department lacks
jurisdiction to adjudicate water rights in its administrative
proceedings. The order portion 6f the Department's February 9,
1977 Memorandum Decision and Order in this matter does not pur-
port to be an adjudication of the rights described therein. What
the order does 1is approve certain rights for transfer and deny
‘certain other rights based upon criteria set out in Section 42-
222, Idaho Cede, The partial denial is based upon evidence that
certain of the rights to_be'transferred have not been used since
1955 and thus have been forfeited through nonuse pursuant. to
Section 42-222(2), Idaho Code. Consideration of the issue of

torfeiture by the Department was proper. See, Harshbarger,

supra. The decision and order denies an application to transfer
the rights in gquestion based upon evidence showing . that such

rights have in fact been statutorily forfeited.

PROPOSED MEMORANDUM DECISION AND ORDER
ISSUED ON REHEARING, Page 4
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It is the determination  of thé Director that the evidencé
submitted by the applicant at the February 8, 1979 rehearing was
not substantially different from the information presented at the
August 12, 1976 conference.

The appllcant weakly asserts that Qater was diverted under
licensed rights 32-2049, 32-2071 and 32-2079 by its predecessor
iﬁ interest, Mr. A. G. Eddie. However,lthe'evidence is unrefuted
that 6nly 124 acres have ever been irrigated under the combina-
tion of six rights- shown on the application for transfer, The
three decreed rights authorized to be transferred by the Depart-
ment represents a total diversion rate of 4.82 cubic feet per
second. Utilized on 124 acres, this represents a.diversion rate
of 0,038 cfs per acre or nearly twice the normal rate of 0.02 cfs
pexr acre. It has not been shown-that an even greater diversion
rate is needed to irrigate these lands.

Further, no new evidence or testimony was produced at the
rehearing to show that the lands listed under the three licensed
rights have been irrigated since 1955, or that watef has been
diverted at the licensed points of diversion. The findings of
fact and the conclusions of law made in the original order are
incorporated in this decision-as though fully set forth herein.

MOW THEREFORE, IT 18 HEREBY ORDERED that the Memorandum
Decision and Order of the Director entered herein on Februéry 9,
1977 is hereby reaffirmed in all respects.

DATED this ¢ day of May, 1980.

BOBBY . FLEENOR
Hearing Officer

PROPOSED MEMORANDUM DECISION AND ORDER &3
ISSUED ON REHEARING, Page 5 , - X
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF APPLICATION FOR

- TRANSFER OF WATER RIGHT NO'S. 32-

0014/0015/0016/2049/2071/2079 IN
THE NAME OF WHAQO & BHA, INC.

L L A

OF THE
STATE OF IDAHO

CERTIFICATE OF MAILING

[ HEREBY CERTIFY That on the 16th day of May, 1980, true and correct

copies of the foregoing ORDER ISSUING PROPOSAL FOR DECISION and PROPOSED MEMORANDUM

DECISION AND ORDER, were mailed, postage prepaid to:

Gene Cook _
Dubois, ID 83423

Ben Fayle
Dubois, ID 83423

Dean Shenton
Pubois, ID 83423 [

Elman T. Woodfield
Dubois, 1D 83423

George Whittaker
Dubois, 1D 83423

Ned Gneiting
Dubo1s, ID 83423

Dave Stelzer
Dubois, ID 83423

Lynn Hoggan
Dubois, ID 83423

G. Rich Andrus

RIGBY, THATCHER & ANDRUS
25 N. 2nd E.

Rexburg, ID

Hugh Webster
Dubois, ID 83423

Holmes Brothers
Dubois, ID 83423

Bennie D. Fayle
Dubois, ID 83423

Mr. _and Mrs. Hollis Shenton
Dubaois, ID 83423

Leland Small
Dubois, ID 83423

Thomas Steltzer
Dubois, 1D 83423

Atlyn K. May
Dubois, ID. 83423

Grant Ashcraft
Route 1
Sugar City, ID 83448

Jack and Pat McGary
Dubois, 1D . 83423

(}ﬁ\/j/écé

RITA TI. FLECK

: G v '

B dialT
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BEFORE THE DEPARTMENT OF WATER RESQURCES

OF THE
STATE OF IDAHO

IN THE MATTER OF TRANSFER NO's. 32-0014/
32-0015/32-0016/32-2049/32-2071/32~2079
IN THE NAME OF WHAOO & BHA, INC.

)

)

) ORDER GRANTING A
) | REHEARING
)

)

WHEREAS, on May 10, 1976, WHAOO & BHA, Inc. applied to the Department
of Water Resources for a change in the point of diversion of water rights nos.
32-0014/32-0015/32-0016/32-2049/32-2071/32-2079; and,

WHEREAS, a conference was held on August 12, 1976, in Dubois, Idaho,
at which the protestants and the app]fcant agreed to allow the Director of the
Department of Water Resources to reach a decision based upon the 1nformétion
obtained during the conference; and, |

| WHEREAS, on February 9, 1977, the Director issued his Memorandum
Decision and Order; and,

WHEREAS, on Febrdary 16, 1977, we received a letter from Mr. G. Rich
Andrus, attorney for WHAOO & BHA, Inc., requesting copies of the files involved
so that a petition for rehearing could be filed; and, | |

WHEREAS, on February 28, 1977, the copies wefe forwarded to him; and, 

WHEREAS, on March 7, 1977, the petition for rehearing was received
from WHACO & BHA, Inc.; and,

WHEREAS, the péﬁtion,ﬁnder the circumstances, was timely filed; and,

WHEREAS, the pegition set forth the sufficient grounds for rehearing;

IT IS, THEREFORE, HEREBY ORDERED that the paition for réhearing is
granted.

Dated this 2% day of March, 1977.

Administrator, Operations Division




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE |
STATE OF TDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER NO.
32-0014/32-0015/32-0016732-2049/32-2071/32-2079
IN THE NAME OF WHAOO & BHA, INC.

MEMORANDUM DECISION
AND ORDER

L LN D S

On May 10, 1976, Whaoo & BHA, Inc. applied to the Department of
Water Resources to chahge the point of divefsion of three rights {Nos. 32-0014/
32-0015/32-0016) decreed to A. . Edie in the case of Thomas A, Robson, et al
-vs~- James Colson, et al, as modified by the stipulated agreement dated
September 15, 1953, and three licensed rights {(Nos. 32-2049/32-2071/32-2079).
The water rights more specifically described as: |

No. ‘Amount Priority - Point of Diversion

32-0014 0.50 cfs 6/15718@3, none listed in decree
32-0015 1.32 cfs 5/01/1884 none listed in decree
32-0016 3.00 cfs none listed none listed in decree
32-2049  3.50 cfs . 1/10/1914 SE%SWY4, Sec. 1, 1IN, 34E
: SE%SWYS, Sec. 36, 12N, 34E
3z2-2nN 6.60 cfs 7/26/1917 MELNWYS, Sec. 1, 11N, 34E
32-2079 2.00 cfs 10/04/1930 SE4NWY, Sec. 36, 12N, 34E

The applicant proposes to change the location of the point of diversion
so that 16.92 cﬁbic feet of water per second is diverted.from Indian Creek at a
point in the NE4SW4, Sec. 36, Twp. 12N, Rge. 34E, B.M.

Notice of this prOposed change in the point of diversion was published
in the Enterprise-Citizen at Rexburg, Idaho, on May 20 and May 27, 1976, and
subsequently was protested-by fifteen waterusers of Water District 32C.

| A conference was held to hear the objections to the granting of the
proposed change was held in Dubois, Idaho, on August 12, 1976. The applicant
was present and represented by Grant Ashcraft, President of WHAQO & BHA, Inc., and
G. Rich Andrus, Attorney-at-Law of the firm Rigby, Thatcher & Andrus. The
protestants were present and represented themselves. The nrimary issues raised
concerned the'curfent status of the licensed rights the applicaht is segking 1o
transfer and a claimed expansion of the area of irrigation under the deéreed rights.

Testimony on behalf of the applicant and protestants was presented.

L
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After having reviewed all the evidence presented at the conference
and the pertinent information in the Department's official files and based

upon the Director‘s understanding OF the law, the Director of the Department of

the Department of Water Resources makes the following Findings of Fact, Conclusions

HTHOHN

I

of lLaw and Order:

FINDINGS OF FACT -
1) The applicant is the owner of decreed rights 32-0014, 32-0015,

and 32-0016 which were originally decreed to A. G. Edie for the irrigation of
the E%, Sec. 12, Twp. 11N, Rge. 34FE, B.M., in the caée entitled Thomas A.
Robson, et al -vs- James Colson, et al, as modified by fhe ;tipu1ated agreement
dated September 15, 1953.

2) The 3.00 cfs identified as right No. 32-0016 is available for
use contingent upon the maintenance and use .of a concrete flume constriucted
as a wafer saving works.

3) The watermaster's records indicate that the decreed rights
have been delivered during each irrigation season with the exception of
right no. 32-0016 which has not been delivered during the past two year§ due
td the failure of the owner to maintain the water saving works.

4) A field inspection and an examination of the aerial photographs
of the place of use show that aforémentioned decreed rights have been used for
the 1rrigatiqn of 124 acres of land located within the‘E%, Sec. 12; Twp. 11N,
Range 34E, B.M. | '

5) There is evidence that water under licensed rights 32-2049,
32-2071 and 32-2079 has not been used by the previous land owner or the
applicant since 1955. | ' '

" 6) Section 42-222 of the Idaho Code states that "... all rights to
the use of water acquired under this chapter or otherwise shall be lost and‘
forfeited by a failure for the term of five (5) years to apply it to the
beneficial usé*fﬁr which it was appropriated and when any right to the-use of
water shall be lTost through non-use or forfeiture such rigﬁts to such water
shall revert to the State and be again subject to appropriation under this
chapter.* _

7} The stipulated agreement of September 15, 1953, setting forth

the recognized watef rights is further evidence that the water under the

licensed rights was not being used since they were not included in the agreement.
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8) The applicant has requested no'change in the place of use
by said application.
CONCLUSIONS OF LAW

1) The applicant is the successor in interest to the rights |
originally. decreed to A. G. Edie and is entitled to change the point of
diversionrof these rights.

2) The applicant is entitled to irrigate the 124 acres of land

within the E% of Sec. 12, Twp. 1IN, Rge. 34E, B.M. historically irrigated

with his present rights.

3) The water rights evidenced by'1icenses 32-2049, 32-2071 and

32-2079 have been forfeited through non-use.

ORDER

IT IS, THEREFORE, HEREBY ORDERED and that portion of Application
for Transfer involving rights No. 32-0014, 32-0015 and 32-0016 is hefeby
APPROVED -subject to the following conditions:

1) That a measuring device of a type approved by the Director
shall be permanently installed and maintained as part of
the diverting works.

2} That the delivery of said rights shall remain under the

contral of‘the watermaster of Water District 32C.

IT IS, FURTHER ORDERED and that portion of Application for Transfer

involving rights No. 32-2049, 32-2071 and 32-2079 is hereby DENIED pursuaht
to Section 42-222, Idaho Code.
Dated this fﬁf -day of February, 1977.

Wty
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Transfer No. Wi

Application No.  32-0014/32-0015

. STATE OF IDAHO
'DEPARTMENT OF WATER.RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
To Change the Point of Diversion and/or the Place of Use APPEOVED

_ @2-0016y32-2049/32-2071/32-2079

Name of applicant __ WHAQO & BHA, INC. __Phone 356-3178
Post office address SUgar‘ Rt. #1
A. DESCRIPTION OF RIGHT AS RECORDED

1.

~ the deed or other evidence of ownership of the land to which the right is appurtenant

Right evidenced by:

a. Decreeto A. G. Edie

{Name) :
incase of Thomas A. Robson et al vs James Colson et al
dated  Sept. 15, 1953 in_Ninth Judicial Court countyof C]ark
- 32-2049, (Name of court), ' .
b.  License No. 32-2071, 32-2079 issued by the ldaho Department of Water Resources
¢. Claim No. on file with the 1daho Departmeht of Water Resources

If applicant is not the original holder of this right, explain how it was acquired and attach a copy of

Through purchase of land.

Source of water 1ndian Creek wributary to Medicine Lodge Creek
. ' 32-0015 5-01-84
Date of priority. (32-0014), ~ 6-14-83 32-2049 1-10-14 32-2079 10-04-30
- 3220016¢ - 32-2071 7-26-17
Water is used for the following purposes:
amount  16.92 for Irrigation purposes from __ Apr, ] to _ Nov. 1
amount '. for. purposes from to
|
amount for . purposes from ' to
{month/day — both dates inclusive)
Total amount of water under right: a. 16,92 7 cubic feet per second
&/
- h. acre feet pglrannum
Location of original point of diversion is SE . “aof  SW Y% of _S_ection 1
Township 11N Range " 34F ,B.M.,in  Clark : County

Additional points of diversion, if any _ SE4SW4, Sec. 36, T. 12N, R, 34E; NEMNW4, Sec. 1
T. 1IN, R. 34E, SEMNW4, Sec. 36, T. 12N, R. 34E, B.M.

8. Lands irrigated or place of use:
: MEVs NW, SW4 SEVa
TWP, RANGE SEC. - TOTALS
NEV ] NW1al SWik | SEVa | NEVa| NWVa| SW1/i | SEVs | NEVa] NW4 SWia | SEVa | NEVW | NWYa | SWla | SEVa
DECREE ‘
JIN| 34E [ 12 |40 |40 |40 |40 - 40 | 40140 | 40 320
TIN | 34E |12 B7.5/40 |40 |40 30 40 { 40 2035.49 40 | 40 | 21 424

*% SEE REMARKS

Total number of acres to be irrigafed 450

MICRSFLBED



'B. DESCRIPTION OF PORTION OF RIGHT FOR WHICH THE CHANGE 1S REQUESTED (If the entire right is
requested changed, omit part B) |
1. Amountofwater: a.  cubic feet per second
- &/lor
b. _acre feet per annum
2. Point of diversion A %,Section -~ Township .
~ Range , B.M., County
- Additional points - _
3. Place of use:
MEV4 NW 1 Wl SEVa
TWP. RANGE SEC. — TOTALS
MEVS | NWVa | SWha] SEVA | MEVa] NWVa] SWis | SEVa | NEVA | Nws | SWa | SEVe | NEvs | NWa | Swia SEVa
C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1. Change in point of diversion
a.  Amount of water to be diverted 16.92 “c.fs. &for .. acre feet
b.  Point{s) of diversion NE Ya S Y, Section _____3_6; ~_ Township 12N
Range 34E - B.M,, Clark o County
Additional points i | e o
c..  Description of divertingworks - 18" to 6" steel pipeline for gravity sprinkler_ system

e .

Describe the reasons for applying for a change in the point(s) of diversion _more efficient use

of water.

NO CHANGE

a. Describe the fands or place of use to which the right will be transferred:

. RANGE SEC,

Change in place of use

NEVs Nwl, SWa SEl4

- TOTALS
MEVs SWVat SEV, | NEVR| NWVA| SWiy | SEVe | NEV; NW g | SWYa | SEVa ] NEVL | NWY,

NWly SEVa

SWia

** SEE REMARKS

MICROFILMED

Totlal number of acres 1o be irrigated

o
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Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated.

Show clearly the land involved by section, township and range number.
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3. Remarks _The licensed rights are classified as high water rights due to_
their Jate priority and are not available most years.

| hereby assert that no one will be injured by such change and the change does not constitute an enlargement

in use of the origmal right. The information contained in this appllcatlon is true to-the best of my knowledge

g/j </’4&(% /»»d P(HL(

%, \‘J SRR (Sagna}tqrp'o_;f/ ap?)tcant) ﬁ//' ¥
- Fa s e _
Subscribed and sworn to before me this /& dayof __ A7 A/ ' ,18 7 .

/ A //ﬁ/‘/

”(Notary public)

My commission expires ;7///// = &
S S

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No. T

and saidkappl‘ication is herehy

1. Approval of said application is subject to the following limitations and conrditions:
| PURSUANT TO MEMORANDUM DECISION AND ORDER
DATED THIS DAY. (Rights No. ' 32-0014, 32-0015 and 32-0016-APPROVED ;

2. Denial of said application is for the following reasons:  PURSUANT TO MEMORANDUM DECISION
(32-2049, 32-2071, 32-2079-DENIED) AND ORDER DATED THIS DAY.

. Witness my hand this Z _dayof FEBRUARY 19 77

_R. KFITH HIGGINSON

FOR DEPARTMENT USE ONLY

Al sy, A Gl

Received by (%) Date 5-/7 -7 G P;otest filed by ;] s ;/q ctur o L& -7‘7.{,‘1,,;}/‘
e ) P Af cqpet s ,‘,z‘,e e, e s . ,L_,.. Eoentt [ Fle s
Prelim. check by 777 Fee “5(7 / e )
. -~ A ‘/f ’/‘_f " . + d”/’d,‘ui’l:--..,
Receipted by (e _ Date 5-/0 24 {/ s /; ﬂf./j,,;.f’__'.' C i Mo s L LA
/ /; ‘ ) ,z‘//"j////?y AR Ve . AN .v_;i‘,_y.{ o At _,;j_ ( -
Published in fjﬁ,a’fuv_,u ) (’x J_:f./ . Copies of protest forwarded by (/) /4. //- 7 /
Pub. dates #%/ ,3/,/ ,<,[7 v 27 /0 . Hearingheldby ~ Date
Watermaster recommendatlon requested on 47 A Recommended for approval denial
Lo Sl G vecd 5 E 2 by

MICRCELNED
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CERTIFICATE OF ACCEPTANCE AND CONFIRMATION

Having recelved and considered a certified copy of that
cortain instrument now of rec¢ord in Clark County, Idaho; as
Instrument Ho, 19796 in DBook lj of Miscellaneous at Page 176, -
it 1s hereby certified that the =zame 1s approved, accepted and
confirmed and ls now on file In the offlce of the Department of

heclamation of the State of Idaho, in Boisé, Idaho.

tkh4;qr%i_ - <8114c4gg,»

MARK E. KULP
State Reclametlion Englneer

ROY W, THOHMPOOW ,
Supervisar »f VWater Distiribution

Witnsss to Sipgnature
STATE OF IDAHO )
' 81,

County of Ada )

On this day of » 195h, before

re ' s, & Notary

Publle in and for the State of Idsho, personally appeared Mark
R..Kulp, to me known to be the person whose ‘riame 1s subscribed
to the foregoing instrument, and acknowledged to me that he exe-
cuted the same in hls capaclty as State ﬂeclamatioﬁ Engineer of
the 3tate of Idaho,
IN WITNisS WHEREOF I have hereunto subscribed my name'
and afflxed my officinl seal,

Notary public for ldaho
Resldence: Bolse, Idaho




AEIPGLATINY AND AGRERMEAT

Whereas, there ig on £ile and recorded in the Diatzriet Court

of the Minth Judlcial Diatriet of the Stae of Idaho, in and for

Clark County, Idaho, a decree in the case of Robson vs. Colzon ob

al, datsd June 13, 1901, in which it proposes to allocate and

determine the water =ights in Nedicine Lodge Creeck and its tribue
taries, in Slark County, Idshe, setting forth‘therein the degcrip-
tion of lands, the nawes of ths owners or purported ownerc, the
nusber and armount of second feot of water apportioned and the dates
of priority and use thoreof and, |

Vhereas, it anbseqguently and recently develeops that some.
errors in deseriptions, priorities and use have arisin, and csrtain
transférs have been attempted which are net in strict eompliance |
with the provisions of law regpocing transfers and changes in use
and poini of diversicn, and, |

- Whereat, the actual use of the waters of Hedicine Lodge Cresi

and ite tributaries hop been determined, allsecated and put to uss
and agrecd to by the ordiginal apgropriatora and/or their successors
and assigns, and,

Whereas, all of the lands deseribad in said decrze and all of
the water ricghts that were tharein set forth are heraelun sct oub
by name, description, anount of water in second feet and daves of
priority end use, aud

¥herecag, in the inlerest nf sottling the rights and priorities
gf the owners of the lands irrigated and to be irrigated and to
establigh the uses thoreof and allocate the same to the prosent
cuners and phrp@r ad owners in &aeard&nce with the uses and prage
vices now, as of the date hereof, and

Wheraam, all of the lands involved and all of the water rights
nertaining therete and the uses thereof are within Water District
numbar 37 of the etate of Idaho, as ostablished by law,

Now, therefore, the undersigned iu consideration of the promi-

gan and of the benelfits derived and to be derived uh‘res“ow, heraby

stipulate amd agres, ag follous, to-wiby
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- FEB 27 1988

Department of Water Resources

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

-— e mm MM e e —m Em ok e mm e s e s mm wm wm mm mw e wm owe

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 32-0014/ ) O RDER
0015/0016/2049/2071/2079 )
IN THE NAME OF WAHOO ‘and )

)

BHA., INC.

- me  we  wr mm mm = mm oam

Case No. 2-345

L

An Order having been issued by this Court on November
22,'1985, requiring the parties to appear and show cause why
this appeal should not be dismissed, and neither party
appearing on said date,

IT IS‘HEREBY ORDERED, that the appeal is dismissed and
the Order of Dismissal entered on November 9, 1985, is hereby
re-instated.

Dated this 19th day of February, 1986.

P . Boyd R. Thomas
;\ ;;5 PR District Judge
S .os
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JO ANN 9 TAVENMER, Dist. C, Clark County, ida
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CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing

Order was mailed to the following, postage prepaid, on the 24th day of
February, 1986:

G. Rich Andrus, Esq. Kent W. Fostern, Esq.
25 North 2nd East ‘ P.0. Box 129
Rexburg, ID 83440 Idaho Falls, ID 83402

State of Idahe _
Director, Department of Water Resources
373 West Franklin Street

Boise, ID. 83702

Jo‘Ann S. Tavenner
Clerk of the District fourt




te of Idaho |
EPARTMENT OF WAT& RESOURCES

STATE OFFICE, 450 W. State Street, Boise, ldaho

JOHN V. EVANS _ * Mailing address: -

Governor ' h STCITE'hOUSE
' : _ Boise; Idaho 83720
A. KENNETH DUNN ‘ - {208) 3344440
Direcror i

November 5, 1985

Re: Transfer No. 3154 on Water Right Nos. 32-0014 and 32-0016
(WAHOO or BHA, INC.) :

Grant Ashcraft

Rt #1

Sugar City, ID 83448
Dear Mr. Ashcraft:

The Department has received and reviewed your letter of September 8, 1985,
in which you requested a hearing on the approval of the above-referenced
transfer of water right.

The request for hearing was received in a timely manner, and the?Department
will conduct a conference/hearing in connection with the request. The
hearing will be scheduled by our Eastern Regional office. The issues which
can be considered at a formal hearing are described in Section 42-222,
Idaho Code and include only the following: _
1. Whether other rights will be injured by the proposed changel
2. Whether the change constitutes an enlargement in use.
3. Whether the change is in the local public intere;f.
~ Please feel free to contact this office or the regional office if you have
questions relative to scheduling preference.
' Sincerely,
%
- L., GLEN SAXTON
Chief, Operations Bureau

1s

cc: Eastern Regional Office




. . INTER-DEPARTMENT MEMO — |

FROM Sharla oave 8/29/85

TO File 32-0016
sumiecr Jrans. 3154

See file 32-0014 for all correspondence regarding the above referenced
transfer,

MICROFILMED

SIGNATURE



Gy @ate of Idaho @
L% DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:

Gowernior Statehouse
Boise, Idaho 83720
C. STEPHEN ALLRED (208) 334-4440
Director

July 25, 1980

Mr. G. Rich Andrus

Rigby, Thatcher, Andrus,
Barton & Walters

25 N. 2nd East

P.0. Box 250

Rexburg, 1D 83440

Dear Mr. Andrus:

In response to your letter of July 8, forwarded to this office from our regional
office in Idaho Falls, enclosed is a certified copy of "Order Adopting Proposed
Memorandum Decision and Order Final Decision" and "Proposed Memorandum Decision
and Order issued on Rehearing." A certified copy of Transfer No. 1987 was sent
to your office July 18, 1980, at the request of our regional office in ldaho
Falls.

After receiving your letter, we find that the certified copy of the "Memorandum
Decision and Order" sent with transfer No. 1987 did noct comply with your request
as compared to the sample copies you supplied to us for certification. An ad-

- justment has been made on the attached billing.

I hope the delay has not caused you any inconvenience. If you have any guestions
or need further assistance, please do not hesitate to contact me.

Sincerely,

Roberta Garrett
Records Supervisor

Enc
RG/Th



e EPE STATE OF EDAHO
( t( Ji 1! DEPARTMEN, WATFER RESOURCES
“T’;-E; ‘ -“&f" ®(} W. State Street

[ REST ' Boise, IN 83720

(208) 3344440

bate k;xui_;& iy 1980

Name ).}, Cl'fi A0 R
N e TR AR Y
Mg Ly JiaToi o 7m s ey v foaen 1o

—

~

Address =~ _

LD ool cotead casT

No. of f‘< AT, f'j . flﬁ "\y‘:"'/‘:/(]
Copies Material Cost
Vi

7 kt_l'}"l-:.l;-(_,‘i J‘!‘} /}\f,{.l P xj;.if.i /i B s $
P 7

IFY\ {eyyi o | 1‘141.."/&[ 2 J"/iLf z L.}/_/‘-_:L_/_i

C>WrQ£/L - ~jgp’tOCléﬁ/ WAL

JL&%@@LQ,___#____%_M

TOTAL |$ .= 7.4

Please find enclosed the form(s) and/or information you
requested. The charge, If any, 1s indicated abeve.

I1f we may be of further assistance, please contact us.

Sincerely,

Aurda H Mw%

P
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LAW OFFICES

RigBY. THATCHER, ANDRLS,
BARTON & WALTERS, Ghantred

25 NORTH SECOND HAST - P. 0. BOX 2560 - REXBURG, 1IDAIO 83440
RAY W, RIGBY - GORDON S. THATCHER ~ G. RICH ANDRUS
BRECK 1. BARTON - W, JEFFREY WAITHRS - JERRY R, RIGBY
TELEPHONE (208} 556-8683

July 8, 1980

Ron Carlson

Idaho vepartment of Water Resources
1515 Linceoln Road

Idaho Falls, Idaho 83401

Re: Application of Wahoo, Inc. and BHA, Inc. for transfer
Dear Ron:

My client has requested that I file an appeal with regard to the
determination in the above entitled matter. It will he necessary
for me to obtain a certified copy of the application for the
transfer of the water right as well as a certified copy of the
final order in the case. I have enclosed herewith a copy of the
order and the application. It would be appreciated if you would
certify the enclosed copy and return them to my office as soon as
possible. The law provides that we have sixty (60) days from the
date of the final decision, June 13, 1980, in which tec file the
appeal. Your earliest convenient response to this request would
be greatly appreciated.

Thank you very much.

Sincerely,
S s e
"-‘}- /‘Q! o e WL y f i' } e
G. Rich Andrus D ] (55" NI
pREAVE @
ENCL : JUL 9 e
csp Department of Water Resourres

Eastern District Office



G. Rich Andrus

of RIGRY, THATCHER, ANDRUS, DBARTON
& WALTRERS, Charlerad

25 Worth 2nd East

Rexburg, fdoanao

Teleghona: 208 356-3033

Attornays for Appellant.
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IRICT COURT OF THE SEvenTH JUDLCIAL DISTRICT

OF THE STATE OF TDAHO Id AWUD FCR THE COUNTY OF  CLARK

o -
Casoe WO,

IN THE MATTER OF ADPLICATICN
FOR TRANSFER NO. 32-0014/
0015/0016/2049/2071/2079

IN THE NAME OF WALIDQO and
BHA., INC. :

NOTICT CGF AND PETITION

APPEAL

[ R A S

Petitiloners, WcﬁlflOCJ,‘ Ine. and BHA, Inc., pursuant to Idaho
Code, Bection 42-203, hereby appeal that certaln order adopting
proposed memorandum decision and order [inal declsion dated
Jurne 13, 1980, and al® prior orders ol the Department of Water
Risources, upon wiich such ls based, regarding an application of
petitioners to transfor water riohts, a trus cony of which order
adopting proposed memorandum decision and ovrder, final decisliaon

attacned hercto and is incorporated herein by this reforence as

3t o .

Exhibit "AY, and petitioners, in support of such appeal, petition

and represent ays rollaows:

~

1976, p

Llouuers, wahoo, Ino. and BHA, Ideho corpovabtions,
applied for trnasier of water right to change the point of

diverslon and/or place of use pursuant Lo an appiication filed

with the Department of Wator Resourcou, a true copy of which 1s

tton for transtor of water right, dated May 14,



attached hereto and is incorporated herein by this reference as
Exhibit "B."
IT.
Certain individuals protested the application and a con-
ference was held to hear the objections to the granting of the
proposed change in the Clark County Courthouse at Dubois, Tdaho,

on August 12, 1976.

4

PTT.

-

Thereafter, the Department of Water Rescurces i1ssued 1lts
memorandum declision and order, dated February 9, 1977, a true
copy of which 1s attached hereto and is incorporated hercin by
this reference as Exhibit "C."

Iv.

Thereafter, on or about March 1, 1977, the applicants,
Wahoo, Inc. and BHA, Inc. reguested a re-hearing on the subject
matter on the memcrandum decision and order dated February 9,
1877, and reguested the opportunity to submit evidence and call
witnesses. A true copy of the request for re-hearing 1s attached
hereto and is incorporated herein by this reforence as Exhibit
Ny om

V.

A re-hearing was held before the Departwment of Water
Resources on February 8, 1978, at the hour of 3:00 D.M. in the
coartroom of the Clark County Courthouse in Dubois, ldabo.

VI,

]

Following the re-hoaring of bthe matter the Department lssued

an order 1ssuing proposal for decision, Idaho Code Seclion €7-5211,

dated May 16, 1980, a true copy af which is atteched hereto and
is ilncorporated herein by this reforence as Bxhiblt "EY and a
proposed memcrandum decision and order issuced on re-hearing datoed

May &, 1980, a truec copy of which is attached herete and 1is

incorporated herein by this reference as Exhibit "F." Thereaflter
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the Director ©f thoe Department of Wator BResources issued his

final decision datod June 13, 1980, a true copy of which is

attached hereto and is incorvorateod nerdin by this reference

as Bxhibit "A."
V. .
The order adophting proposed memorandam deaision and order

final decision dated June 13, 13%0; the order issuing proposal !

for decision Idaho Code Scotion 67-5211, dated May 16, 1980;
£
!

and the proposed menorandum decision and order issued on ra-hearing

i

dated May 6, 1980 are in error in that the findings of fact upon |

which the final decision rests are erroneous, the conclusions of i
1
lzw are erroneous and the LDepartment of Wabcr Resources has i
|
mede findings, conclusions and a decision which the Department ;
|
lacks jurisdiction to make. 5
!
VI, :
For the reasons specified above, the petitioner herein !
fereby appeals the decision and petitions Lhe District Court
H
1
Lo hear by trial de novo the issues raised by the apolication ‘
and protest and presented by this notice of and netition for '
appeal.
DATED thisg 1980.
) N
o p
o o . v
ey - PO ;
S Y - S SOV ——_}
G. Rich andrig v :
of RIGBY, THATCHER, ANDRUS, DARTON :
& WALTERS, Chartored :

Attorneys for Apvoellant.

STATE QF ITDAHD )
i 55
COUnty of Madiscon )
i

GRANT ASHCRAFT, being first duly sworn, states os follows:

m 3 . N ™ . Lo oy N - T ]
That ne is the Presidenlt of Wahoo, Inoe., an Ideho corporation
and one of tha abkaove petitioners, in the foreqgoing peblibion;

’

that he has rea

jo N

the petition and the facts therein stated are

true to the best of hig knowledqge.
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Crant Ashoecraft, President of

Wahoo,

SUBSCRIBED AND SWORN to before me this

1980,

Tne.,

day of July,

'( o I R o 3 Tt e
Notary Public Tor Idaho
Regsiding at: Rexburg, L[daho
Commission explres: (Life)
CERTIFICATE OF SERVICE
L
T HEREBY CERTIFY that on this 207 day of July, 1980, a true
copvy of the foregoing was sent by U.S5. Mall, postage prepaid
to the following: '
Gene Caok Thomas Steltzer
Dubols, Tdaho 83423 Dubois, Tdaho 83423
Ben Fayle Allyn K, May
Dubois, Idaho 83423 Dubois, Idaho 83423
Dean Shenton Jack and Pat McGary
Dubols, Idaho 83423 Dubois, Idaho 83423
Elman T. Woodfield
Dubois, Tdaho 83423
Georaa Whilttaker
Duboils, Tdaho B3423
Ned Gneicing
Dubnlis, TIdaho 83423
Dave Steltzer
Dabois, 1daho 83423
Lynn Hoggan
Dubols, Idaho 83423
Huoh wWobstor
Dubois, Idaho #3423
Holmes Brothers
Dubois, Idaho 83423
Bennle D. Fayle
Dubois, Idaho 83423
Mr. and Mrs. Hollis Shenton
Dubols, Idaho #3423
Leland Small
Dubois, Idahe 83423
P
o g Y e P A

(h-Rich Andrus
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CEIVE

APR 18 1219

April 10, 1979
Depariment of VWater Resources

Eastern District Otfice

Mr. Ron Carlson

TI.D.W.R.

1515 Lincoln Road

Dear Ren:

Enclosed you will find a response to the brief by Mr, C. Rich Andrus
concerning, WHAOQ and BHA, Inc. regarding transfer Nos. 32-2049/32-2071/
32-2079

'Thahk you.

Sinecerely, ’,ﬁfﬂ
Wt (el : (A /;ﬂ‘f—/a’w" T
onald W. Shenton

Water Master
Water Dist. #32-C

ce, O Rich Andrus

"



Denald W. Shentsn :

Watermaster, Water Dist. #32-C

Dubeis, Idahe 83423

Persen Representing Protesting Water Users

April 10, 1979

RE: Briefs submitted by WAHOO INC, AND fHA INC, Fellowing hearing

ef re-hearing en February 3, 1979, concerning spplicatioens ler
transfers #32-0014, 32-0015, 32-0016, 32-2049, 32-2071, 32-2079.

Department of Water Reseources

1515 Linceln Rozd

Idahe Falls, Tdahe 83i01

Attn: Ren Carlsen

The follewing is a respense to the briefs filed with your Departaent
by the applicants atterney, Mr. C. Rich Andrus en March 30, 1979.

Attached alse are seme comments we wish te make the Department

aware of when considering cenclusiens on the re-hearing.

On Page 1, the applicant charges the Department is witheut jurisdictilen

te refuse to grant the application of peint of diversion

The section of the Idahe Code authorizing the Department of Water
‘Rescurces to censider gpplicatien fer change of point of diversien
provigdes in relevant part gs follews:

The Director of the Department of Water Resources
shall examine all the evidence and available
informatien and shall approve and change in whole,
or_in part, or upon conditiens, provided no other
water rights are injured thereby and the change
does not censtitute an enlarpement in ithe use of P
the original right." (Emphasis adeed.) _ L‘:ﬁ
i
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It is clear the Depaitment has the authdrity ty the preceeding

" gtatement to grant in whele, or in part, or upen condition,

provided, there is no injury teo other rights, er an enlargement
of the original risght, Then surely the Department can

disapprove a change that will injure ethers right, or disapprove
a change that will enlarge the eoriginal right. The protestors

feel there is an injury to all existing water licenses and permits

“which is quite clearly defined by the following protest, which

was filed by ihe protcstors June 3, 1976.

We the undersigmed do hereby protest lhe transfer of water
right and change of point of diverszion in the name of

WHAQQ AND BHA INC. The reasons for protest are that portion
of transfer #32-2049, #32-2071, #32-2079 which are licensed
rights and have not been used for many yeavs. You will find
this is evidenced by your own daily record boeks and receords,
You will also find these waters have been used by other
users and by this use have become dependent wpon them, while
the apnlicant and the perceeding owner have abandoned said
walers by non-use.

We therefore zsk that the license numbers listed in this
protest be denied as waters ndfavailable for diversion by
applicant,

The change could result in a reduction of the amount of water

available to fill other water rights. (Refer to lines 8, 9, 10,

paragraph 1, page 3 of anplicants brief.)

It is clear the applicant has already enlarged hiz original risht
by the tranafer of rights #32-0C14, 32-001%, 32-0016., (becreed

and stipulated)

Page 2




He is irrisating lands not listed in any decrec, stipulétion
or license. He is irrigating lands purchased just recently
with this same water mentioned above. This same typerof
enlargement of original right is surely planned by additional

trangfers of licensed rights in question. In the memorandum

~decislon and order, in findings of fgct Part (4), a field
inspection showed Eddies te be irrigating only 124 acres

with his deecread rights,

On pages 3 and 4 of the epplicants brief concerning District
Courts, adjudication, and decrees, it would appear the use of
these materials is irrelevant and would have no bearing on the

legal aspects of this particular case,

Page 4, the applicant charges, in part, a determination by ithe
Department of Waler Resources that there has been an abandonment
of a water right. No where in the memorandum, declsion and order,
can the word abandonment be found, Section 42-22 of the Idaho
Code states that:

-"A11 rights to the use of water acquired under this chapter
or otherwise shall be lost and forfeited by a failure for the
term of five (5) years to apply it to the beneficial use for
which 1t was appropriated and when any right to the use of
water shall be lost through non-use or forfeiture such rights

to such water shall revert to the State ard be again subject
to appropriation under this chapter.®

This same section was used in the Départment's, Finding of Faci

Part 6. ' ;

Page 3




In Conclusions of law, Part 3.

{3) The water rights evidenced by licenses 32-2043, 32-2071
and 32-2079 have been forfeited through nen-uce.

It is inaccurate to assume the Departmernt ever conzidered

abandenment, as is stated through-cut the applicants brief,

At the re~hearing the applicants atlorney stated that much new

évidéhce had been presented.

The evidence consisted of a copy of the licenses in question. Mo

one argues that there was a license at one time,

They presented a copy of an old Robsen vs. Colson water decrea.
This decree has not been used for many years and has no bearing on

the licenses in question.

They presented a copy of the Stipulation and Agreement which has no
bearing with any licenses on Medicine Lodge or Indian Creek. It

only pertains te decreed water righta.

They presented a letter which stated Mr. Eddie used these rightsc
when fhey were available, but no evidence of when used, or how
mich., On cross examination, Mr. Dick Eddie testified that he

did not know of any time that any watermaster ever delivered

any water to their ditch at anytime that was licensed wator, It Is
a matter of fact that the watermaster usually goes on duty May 1 to
the end of season each year. If the watermaster didn't deliver
vater to Eddies, when did they use it? The daily record hooke chow

ne licensed water, ever recorded.

Page 4’ ' m#‘}.vﬁ'ﬁ
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On page (2} of the Dutles of a Watermaster, sent out by the
Department of Water to each watermaster, the following 1s said
about daily record books:

"Daily Water Record Books will be furnished you by the

Department in which to record the amount of water delivered to each water
user. Record Books are to be kept current and complete. These

books are the original record of the amount of water delivered and in
cage of dispute or lawsult may be used by the courts as the onlv record,”

Testimony entered by Mr. Grant Asheraft, indicatéd in the fall of 1975,
he'had-estimated.there to be 600 inches of water in Mr. Eddies ditch
‘Had this guess been correct it woﬁld not have been licensed water as
this ditch was Mr., Eddies only ditch, which was used for his decreed

- waters. His licensed waters point of diversion was a different
locations, a different place of use and different ditches. His only
ditch did not qualify for licensed waters by any form of legal

description.

Keeping in mind that Mr. Ashcraft was not an expert on water hydrology
or water measurements, and had his guess been correct and had this
water been in a legal ditch, and had the amount been 600 inches,

there could have only been 359 inches of licensed waters, By priority
the decreed amounts would have been first. 600 inches estimated,
minus 241 decreed, leave a balance of 359 inches. This would leave

246 inches still not in the ditch as licensed waters.

Your attention is called te further testimony, that this ditch could
not hold 12 c.f.s. of water and had never been recorded with any whers

near that ampunf.

Page 5




The'reéord Eooks turned in bj thé’watermaster at the end. of the
season, indicate Mr. Eddies lést-recorded delivery to be in the.
amount of 4.82 c.f;s., on Sept. 30, 1975, The watermaster and
.'his:deputyrterminated their services that yéar on October 1, 1975,
the reason being no demand fbr'any further irrigation watgrs, or

- regulations of such waters.

In conclusion, it should be pointed out that there is not one

definate piece of evidence that Eddies ever used licenéed waters..

" There is no recorded piece of evidence that licensed waters vefe

ever used. The apélicaﬁt or his_predecéssor didn't héve_a diveréion '
works, control structure, measureing devices at any of the licensed
points of dlversion. There is neo water user that can remember licensed
" waters ever belng used. It ic stated in thé duties of a vatermaster
that only the record of the daily record books can be used in = dis-
pute or a lawsuit. All testimony by applicant, concerning amounts of
water was estimated., All testimony by Mf. Eddie was not conclusivelto
time, dates, orlamounts.' It is felt that the app}icants new evidence

. presented at the re-hearing has beem nil, and in any evenﬁ the applicant
has Tailed to prove affirmative;y, evidence of use of water license

#32-2049, 37~2071, and 32-2079.

The protestors agree to the findirg of faet, conclusions of 1aw,.and
memorandum decision and order vlaced down on the 9th day of Feb. 1977,

by the Department of Water Resources.

Dated this 10th day of Aprii, 1979,

/CJ;LC‘ f. L( L‘J .@‘51/ £- 2—&'&-‘\_\.

Donald W, Shenton
Representative for Protestors

mcaurmm
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G. Rich Andrus APR 2 1079
of RIGBY, THATCHER, ANDRUS, BARTON

& WALTERS, Chartered Pargrbrait af Wator Resourcg :
25 North Second East casterre District Gffice t !

i Rexburg, Idaho 83440
., Telephone: 208 356-3633

wAttorneys for: Wwahoo, Inc.

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

'l IN THE MATTER OF THE APPLICATION }

 FOR TRANSFER NO. 32-0014/32-0015/ }

132-0016/32-2049/32~2071./32-2079. ) BRIEF OF APPLICANTS, WAHOO

h } INC. & BHA, INC.
)
)

! IN THE NAME OF: WAHOO & BHA, TINC.

Following the hearing of the re-hearing of the above entitled
application on February 8, 1979, the Department granted the

applicants permission to file a brief. This brief is submitted

pursuant to that authoritv.
By way of review, this matter was initiated when the
applicants filed an application for change of point of diversion

for water rights of applicant including three decreed rights and

three licensed rights. The Department after an informal in-
vestigation, granted the application as to the decreed rights but

refused to grant the application as to the licensed rights and

;concluded that "the water rights evidenced by licenses 32-2049
!

32-2071, and 32-2079 have been forfeited through non-use.” [SeeT.j

Page 3 of the memorandum decision and order dated February 9,

;?1977.]
i

i

] The Department was without jurisdiction to refuse to grant %@ﬁ
i |
ﬂthe application for the change cof point of diversion and went !
i : !
1l _ !
iibeyond its jurisdiction in making a conclusion of law to the 1

i

“effect that a water right had been forfeited throuch non-use.

i

“The law is clear that the Department simply does not have juris-

- diction to adjudicate the existence, the forfeiture or abandonment

1 e : ‘
e S
| p ) i
I
|

l
!
|



of water rights in administrative hearing based upon an applicatioh

‘for the mere transfer of the point of diversion.

The section of the Idaho Code 'authbrizing the Department
of Water Resources to consider application for change of point

-0f diversion provides in relevant part as follows:

"The Director of the Department of Water Resources
shall examine all of the evidence and available
information and shall approve the change in whole,
or in part, or upon conditions, provided no other
water rights are injured thereby and the change
does not constitute an enlargement in the use of
the original right." (Emphasis added.}

It is clear from the above statute that the Director of

the Department of Water Resources has a statutory mandatory

obligation to approve a request for change in point of diversion
}rso long as other water rights are not injured and the chanae |
does not constitute an enlargement of the use of the "original

right.” In the instant case, the applicants have not requested

enlargement in the use of the original right, they have merely

requested a change in the point of diversion of the original

L rights. There is no evidence that any other rights would be
injured by the grant of the change of the diversion. According

to the records of the Department of Water Resources, the

applicants have the decreed right as well as the licensed rights. '

The use of those rights, which are a matter of record, could not

result in an injury to other existing water rights. The statute

above ¢ited no where grants the Department of Water Resources
i the riqht to determine whether a validly existing right has
lost its 'legal efficacy by abandonment or forfeiture. It is

clear from the statute: above cited that the main criteria is

whether there would be an enlargement in the use of the "original

'@ right. The term "“original right", clecarly refers to the
licensed and decreed rights, with respect to which the applicants ¢

herein sought a transfer of point of diversion. There is no

- gquestion posited that the applicants own the decreed and licensed
ﬁ rights. The applicants do own the decreed and licensed rights

1 and the jurisdiction that the Department of Water Resouccs has j
1 is to determine that the application does not seek to enlarge

|
i'BRIEF - Page 2




those rights, and that to allow the change of point ¢f diversien

't would not injure other existing rights. In this respect, 1t 1is

clear from the statute, that the jurisdiction of the Department is

to determine wether the physical change of point of diversion

- would result in derrogation of other water rights in the nature

of increased losses in the stream bed by percolation or evaporatioﬂ

- because of the change in the phvsical point of diversion, or

I

whether the point of diversion in such physical way would result

in a reduction of the amount of water available to fill other

t water rights,

Chapter 14 of Title 42 of the Idaho Code makes it clear

.. that questions regarding the adjudication of water rights are

guestions that are within the jurisdiction of the district court
to determine. The role of the Department of Water Resources
with respect to guestions involving the adjudication of water
rights is that of an advisory investigatory agency which may be
called upon by the court to conduct surveys and investigations of
the respective water rights. This appears clearly from the
following sections ©f the TIdaho Code. Section 42-1401, Idaho
Code provides in relevant part as follows:

"Whenever suit shall be filed in the district court

by private parties for the purpcse of adjudicating

the priority of rights tce the use of water from

‘any water system, including streams, lakes, ground

waters or any other body of water, ... the judge of

such court may request the Department of Water

 Resources to make an examination of such water
system ..."

Section 42-1402, Idaho Code, provides:

"In allotting the waters of any stream by the district
court according to the rights and priorities of those
using such waters, such allotment shall be made to

the use to which such water is beneficially applied
"

PR

In the above two sections, it is clear that the power to
adjudicate water rights is expressly vested in the district court
and not in the Department of Water Rescurces.

In the same spirit of the above gquoted sections of the Tdaho

! Code, Section 42-1405, Idaho Code, specifically states that:

i
t
1
H

MICROFILMED
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i "Where the priority rights upon any stream, canal,
or reservoir in this State, shall have been determined
L by the decree of any court of competent jurisdiction,

‘ and thereafter it shall appear that any person or

i corporation having the right to the use of any part
,l of said water was not included in said decree as a
i
I

party thereto, and said right was not determined
thereby or that any person who subsequent thereto has
acguired any right to the use of such waters, any
such person or corporation may have such right
adjudicated in the following manrer: He may bring
an action in the district court of the county wherein
g such. decree was entered against the water master
i having charge of the distribution of the water of
said stream, canal or reservoir in which said party
claims an interest ..."

From the above statute, it is clear that the adjudication of
i water rights has been vested in the district court and not in
the Department of Water Resources.

In the same tenor is Section 42-1406, Idaho Code, that

‘provides that the Director of the Department of Water Resources

may upon his own initiative commence an action in the district

court for the adjudication of water rights. This section makes

-

it clear that the Director himself must resort to the district
Rt court to determine water right.

A determination by the Department of Water Resources that
there has been an abandonment of a water right is tantamont to
an adjudication of a.water right which gquestion as above demon-
strated has expressly been vested in the district court and not
in the Department of Water Resources. A number of decisions have
“held this, to be true. 1In Lockwood vs. Freeman, et al, 15 Idaho
395, 98 Pac. 295 (1908}, the court stated and held:

The state enagineer has no authority tc deprive a

prior appropriator of water from any streams in

this state, and give it to any other person.

Vested rights cannot thus be taken away. For

decisions holding similarly see Nielson vs.

Parker, 19 Idaho 727, 115 Pac. 488 and Gard

vs. Thompson, 21 Idaho 485, 123 Pac. 49%7."

It is thus clear that the Department of Water Resources does

not have the power to adjudicate water rights, including questions |

of abandonment. There is no statute that expressly gives the
Department that right. The only statute dealing with the
! Department's duties with respect to gquestions involving chang% in

BRIEF =~ Page 4
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‘point of diversion states that the Department shall grant the
change unless the change would constitute an enlargement of the
original right and would impair other existing rights. No where

in the statute does it give the Department the power to determine

-the rights. Also, by express statute the power to adjudicate

water rights 1s expressly vested in the district court.

There is a further reason why the decision of the Departmenf
refusing to allow the applicants to change the point of diversion
with respect to the licensed rights is improper. Even 1if the
Department had jurisdiction to adjudicate an abandonment of a
water right, there is no competent evidence establishina abandon-
ment of licensed rights by the applicants in the instant case.

In fact, tﬁe best evidence adduced at the hearing, both through
the testimony 6f Grant Ashcraft and through Mr. Eddies, was
that Eddies, the predecessor in interest to the applicants, had
used the water over the years.

Apparently, the Department was relyinag upon the stipulation
and agreement signed by the water users in or about July, 1953,
to support the prior determination that there had been ‘abandonment
of the licensed rights by Mr. Eddies. Upon reading that
stipulation and agreeément, it is clear that it only pertains to

decreed rights. The stipulation and agreements specifically

refers to a decree in the case of Robsen vs. Coleson, et al,

dated June 13, 1901, and states that "whereas, all of the lands

‘described in said decree and the water rights that were therein

! et forth are herein set out by name, description, amount of

water in second feet and dates of priority and use." At another

place the agreement stated "that the ownership of lands described

5 in the allocation of water from said Medicine Lodge Creek and

};tributaries as set forth in said decree in the case or Robsen

ljvs. Coleson, et al, hereinbefore referrred to, are at variance

%:with the use and practices of the present owners of land and

o1

Tt

{
i
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' users of water from said Medicine Lodge Creek and its tributaries,

aforesaid." Here again, the agreement deals only with decreed

—
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rights and makes no mention of licensed rights. It is clear from
the agreement itself, that it dealt only with the decreed richts
and did not purport to constiﬁute a settlement as to licensed
rights. lIt is clear from Mr. Eddies' testimony that in practice
the licensed rights had not been precluded by the agreement,
and that Mr. Eddies was using his licensed richts.

In conclusion, it was inappropriate for the Department to
refuse to allow‘the request for change of point of diversion with

respect to the three licensed rights of applicants for two

_reasons, First, the determination of the Department was based

upon a conclusion that there had been an abandonment of the
licensed rights. The Department does not have power nor juris-

diction to adjudicate rights in water and a finding and con-

“clusion that there has been abandonment of a water right is

an adjudication of a water right. The law 1s clear that power
and jurisdiction to determine water rights is vested in the
district court. Second, even if the Department had jurisdiction
énd power té adjudicate water rights, and determine abandonments,
the evidence in this case shows that there has not been an
abandonment of the licensed rights. The affirmative proof of
aprlicants demonstrates that Mr. Eddies, the predecessor in

interest to the applicant, used the licensed rights, in any

event, the protestors have failed to prove affirmatively that ther

has been an abandonment and they bear the burden of proof on such

issue.
- 7

- 1 fy
SUBMITTED this3v% day of March, 1979.

o2l g

. Kich Andrus

of RIGRY, THATCHER, ANDRUS, BARTON
& WALTERS, Chartered

Attorneys for Wahoo, Inc.
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ROSTER OF ATTENDANTCE

T.32-0014/0015/0016/2049/2071/2079 - WHAQO & BHA

Courtroom, Clark County Courthouse, Dubois, Idahe - February 8, 1979 - 3:00 p.m.

ADDRESS REPRESENTING
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‘Certified Mail, Return Receipt T.32-0014 etec.
Gene Cook ' Dubois «

p/Hﬁgh Webster Dubois

" Ben Fayle Dubois

“Holmes B}os. Dubois -~

“f'Dean Shenton Dubois .

v Bennie D. Ffyle Dubols

N T
¥ ‘Plmer T. Woodfield  Dubois -
A

L Mr. & Mrs.Hollis Shenton Dubois -
Vﬂbeorge Whittaker Dubois

Vfieland Small Dubois

v Ned Gneiting Dubois

*" Thomas Steltzer Dubeis

" Dave Stelzer Dubois

v Allyn X. May Dubois -

l'/‘Lj.rnn Hoggan Dubois

L Grant Ashcraft Route 1 Sugar City
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In The Matter of Transfer No's. 32-0014/
'32-0015/32~-0016/32-2049/32-2071/32-2079 NOTICE OF REHEARING

in the Name of WHAQO & BHA, INC.

R N N R

WHEREAS, on May 10, 1976, WHAOOQ & BHA, Inc. applied to the Department
of Water Resources for a change in the point of diversion of water rights nos.
32-0014/32-0015/32-0016/32-2049/32-2071/32-2079; and,

WHEREAS, 'a conference was held on August 12, 1976, in Dubois, Idaho,
at which the protestants and the applicant agreed to allow the Director of the
Department of Water Resoruces to reach a decision based upon the information
obtained during the conference; and, °

WHEREAS, on Mareh 7, 1977 a petition for rehearing was received from
WHAOO & BHA, Inc., which set forth sufficient grounds for rehearing, and said
petition for rehearing was granted;

IT IS5, THEREFORE, HEREBY ORDERED that the Department has set the
matter for rehearing for Thursday, February 8, 1978, at 3:00 p.m., in the
Courtroom of the Clark County Courthouse, Dubois, Idahc. Any rehearing will be
held in accordance with the Rules and Regulations of the Idahe Code and adopted
Rules of Practice and Procedure of the Department of Water Resources. Opportu-
nity shall be afforded all parties to respond and present evidence and argument
on all issues involved.

Any party may request in writing five (5) days before any rehearing
fhat the oral proceedings therecf be taken in the form of stenographic notes.
Any party may have such stenographic notes of the oral proceedings, or part
thereof, transcribed at his own expense. A taped record of the proceedings will
be maintained for the appeal period.

Failure to appear at the time and place set for rehearing by the app-
_licant or protestants may allow the Department without prejudice to dismiss the
protests or the application. Any and all cost incurred by reason of such non-

appearance may be assessed against such non—appearing parties.

4 . ‘
Dated this __Cf"f day of January, 1979. mcaufimm
[ ;}Iﬁ ) ,;“/.’;?
N < .
. R / ,{/ i
2(/'-\/1 . b // (:In /"" o

RONALD D. CARLSON
Supervisor, Eastern Region T4
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus

Statehouse
Governor Boise, ldaho 83720
" R. Keith Higginson (208) 384-2215

Dire¢tor

March 28, 1977

Dear Protestants:

~ Enclosed is a copy of the Order granting a rehearing on Transfer no's.
32-0014/32-0015/32-0016/32-2049/32~2071/32-2079 in the name of WHADO &
BHA, Inc.

A hearing will be held in the near future on this matter, and you wil
be notified. :

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF:jfr

Encls.

yICRCFLHED
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

Cecil B. Andrus Statehouse .
Governor v Boise, 1daho 83720
R. Keith Higginson {208) 384-2215
Director

March 28, 1977

G. Rich Andrus

RIGBY, THATCHER & ANDRUS

25 North Second East

Rexburg, Idaho 83440

Dear Mr. Andrus:

‘Enclosed is é'copy of the Order granting a rehearing on Transfer No's.
32-0014/32-0015/32-0016/32-2049/32-2071/32-2079 1in the name of WHADO
& BHA, Inc.

A hearing will be held in the near future on this matter and you will be
notified.

Sincerely,

BOBBY D. FLEENOR
. Chief, Water Rights

© BDF:jfr

Enct.

VRCROFILMED
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STATE OF IDAHO

DEPARTMENT OF WATER RESUURCES

~ Cecil D. Andrus

Statehouse
Governor Boise, !daho 83720
R. Keith Higginson (208) 384-2215
Director

March 28, 1977

‘Grant Ashcraft

WHAOO & BHA, Inc.

.Route 1

Sugar City, Idaho 83448
Déar Mr. Ashcraft:

Enclosed is a copy of the Order granting a rehearing on Transfer No's.
32-0014/32-0015/32-0016/32-2049/32-2071/32-2079 in the name of WHAQD &
BHA, Inc.

A hearing will be held in the near future and you will be notified.

Sincerely,

BOBBY D. FLEEOOR
Chief, Water Rights-

BDF:jfr

Encl.

MICROFLFED



e ®
STATE OF IDAHO
- DEPARTMENT OF WATER RESOURCES

Cocil D. Andrus . : . Statehouse

Governor | Boise, fdaho 83720
R. Keith Higginson . = - . (208) 384-2215
Director .

‘March 9, 1977

Dear Protestant:
:Enc1059d is a c0py-of a petition for rehearing in the name of WAHOO & BHA, Inc.

If you have any comments on this matter, you héve_ten-(To) days from the
date of this letter to send those comments to the Department.

Siﬁcere1y,

BOBBY D.! FLEENOR
Chief, Water Rights

BDF:j fr

Enclosure

MCROFLNED
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G. Rich Andrus '

of RIGBY, THATCHER & ANDRUS, P.A.
Attorneys at Law , o
25 North Second East : ‘ o r
Rexburg, Idaho 83440 _ ' ' o :
Telephone: 208 356-3633 : ‘

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER .NO. 32-0014/32-0015/32-
0016/32-2049/32-2071/32-2079 IN THE
NAME OF WAHOO & BHA, INC., )

REQUEST FOR REEEARIHG

Tt Nt gt s

Applicants, WAHOO, INC. and BHA, INC., hereby request
a rehearing on the subject matter of the memoraﬁdum decision and
order entered in the above entitled case dated February 2, 1977,
and request the opportunity to submit evidence and call witnesses{

This request for rehearing is made on the grounds that
the memorandum decision and‘ofder is in error insofar-aé it findsé
and conclﬁdes that the water rights evidenced by 1icenses‘32—2049J
32-2071 and32-2079.have_been forfeited through non-use and insofar
as it orders that that portion 0f application for transferlinvolviﬁ<
rights No. 32-~2049, 32-2071 and 32-8079 is dénied. o !

Claimants7reépectfully request that the Director of

| Water Resources establish a date for a rehearing on the matter

and allow evidence to be received at said hearing.

- DATED This lst day of March, 1977.

e < ;/'///
- - e 7 .
BN . ,f'/\ Cd/ C/L/.;/,_é

G. Rich Andrus
of RIGBY, THATCHER & ANDRUS, P.A.
Attorneys for Claimants

MICROFILMED
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&7ATE OF 1DAHO @
DEPARTMENT OF WATER RESOURCES

Cecil D, Andrus

Statehouse
Governor Boise, ldaho 83720
R, Keith Higginson , {208} 384-2215
Director

28 February, 1977

Mr. G. Rich Andrus .

Rigby, Thatcher and Andrus, P.A.
P.0, Box 250

Rexburg, Idaho 83440

Dear Mr. Andrus,

Here is most of the information on the Whaoo § BIIA, Inc. application for
transfer, requested by your February 16 letter.

Ron Carlson also has a memorandum on his field examination of the project,
which I will send to you shortly.

If you need copies of any additional material, please let us know. You may
remit the copying charge of $3.50 to this office at your convenicnce.

Sincerely,

;@,ﬁx\“ﬁ S

. y D} Fleenor
Chief, Water Rights

Encl.
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LAW OFFICES

RigBY, THATCHER & ANDRUS. P. A.

.
RN APLT L1

25 NORTH SECOND EAST - PP, O, BOX 260 REXDBURG, 1DATIO 83440
RAY W. RIGDY - GORDON 8. THATCHER - G, RICH ANDRUS
TELEPHONE (Z08) 3566-30603

February 16, 1977

Bobby D. Fleenor

Department of Water Resources
373 West Franklin Street
Boise, Idaho 83720

Re: Application for Transfer of Wahoo, Inc. - Application No. 320014
Dear Mr. Fleenor:

We represent Wahoo, Inc., a corporation, in connection with the above
entitled application for transfer of point of diversion.

Today we received a copy of the Memorandum D80151on and Order pertaining
to the application, dated February 9, 1977.

We are considering asking for a re-hearing before the Director of the
Department of Water Resources as to a portion of the decision. Prior
to making that decision, we desire to c¢btain copies of all documents
in the Department's file concerning this application including, but
not limited to, the following items:

1. Copies of all applicable decrees, including the decree in the
case entitled "Thomas A. Robison, et al vs. James Colson, et al",
and the stipulated agreement entered in that action dated
September 14, 1953.

2. Copies of all applicable licenses including License No. 32-2049,
32-2071 and 32-2079.

3. All reports of field investigations upon which the Memolandum
Decision and Order was based.

4. Any other information available to the Department of Water Resources
used in arriving at the Memorandum Decision and the Order dated
February 9, 1977.

"Also, if the Devartment of Water Resources has adopted Rules of Practice
and Procedure . that expatiate upon any statutory rules including

the Administrative Procedure Act, we would appreciate receiving a

copy of such rules of Practice and Procedure.

FAmbr T e
PR AL T R A
Tobisod v Wi ¥ Bivak. lsaie!




N .
Bobby D. Fleenor

February 16, 1977
Page 2

Your earliest convenient response to these inguiries would be greatly
appreciated.

If there is any charge for reproducing the items herein requested,
please bill our office and we will remit payment.

' Thank you very much.

4

Sincerely,

YA
G. Riéh Andrus

csp

VICROFILMED
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& & RECEIVE

. . FEB 11 1977
Depmstment of Moty Reveusest

Yebruary 9, 1977

R, Keith Higginson
Director of Water Resources
State House '

Boise, Idaho 83720

Dear Mr. Bigginson:

Cn Aupust 12, 1976 the Department of Water Resources held a
water hearing in Clark County Courthouse, Dubois, Idaho. It
concerned the matter of protests against approval of application
for Transfer No. 32-0014/0015/0016/2071/2079 in the name of Waheo
& BIA,

The 1977 irrimation scason is almest here and time 1s neaded
to plan and implement water usame. Therefore, we hope you will he
in a position to make a decision on the transfer in the near future.

Very truly yours,

Gl e g

(rant Ashcraft
Wahoo & BHA Ine,

- | MICROFILMED




. February 10, 1977

e oA

: Applicdt1on for Transfer #1987 (32-0014/32-0015/32-0016/32-2049/32-2071/32-2079)

Whaoo & BHA, Inc.
befREHL 0
\Z-Bugar City, 1D 83448

.. _ Gentlemen:

) i

?Qéxg;ltnclosed:js a copy of your Application for Transfer #1987, Please notice that the

' “'J transfer of decreed right nos. 32-0014/32-0015/32-0016 were approved by the Director

and the transfer of license nos., 32-2049/32-2071/32-2079 were denied. Also enclosed
js & copy of the Memorandum Decision and Order.

,:—M;Q B O

-ﬁﬁ-\/ffou should be aware that any person who does not agree with the decision may reguest

. N i
iy N
Tuge

‘a re-hearing before the Director of the Departtent of Water Resources within 20 days
or may appeal directly to the District Court within B0 days of the date of the decision.

’ Sincerely,

) BOBBY D. FLEENOR
%E_ ’ Chjef, Water Rights

‘%;?' BOF:mef -
_%;.h Enc: Copy of transfer w/memorandum decision and order

cc: Protestants

o R

”/6'/?0/7[@%
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