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STATE OF IDAHO
DEPARTMENT OF WATER RESCURCES
APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for rights described
in part 1. Clearly depict the land by section, township and range number.
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STATE OF IDAKO
DEPARTMENT OF WATER RESCGURCES

APPLICATION FOR TRANSFER OrF WATER RIGHT
PART 3 '

A. Draw a map or attach 2 USGS map indicating the new point(s) of diversion and/or the new place of use for rights describec
in part 1. Clearly depict the land by section, township and range number.
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STATE OF IDAHO
DEPARTMENT OF WATER RESCURCES
APPLICATION FOCR TRANSFER CF WATER RIGHT
PART 3 '

Page

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for rights described
in part 1. Clearly depict the land by section, township and range number.
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT

TRANSFER NO. 3827
WATER RIGHT NO(8). 32-00067/32-00090B

This is to certify that: BIRCH CREEK RANCHES INC
C/0 HOLDEN KIDWELL HAHN CRAPO
PO BOX 50130
IDAHO FALLS ID 83405

has requested a change to the above captioned water right(s). This change in water
right(s) is authorized pursudnt to the provisions of Section 42~222, Idaho Code,
provided the conditione listed below are met.

R DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF:USE' RATE VOLUME

Right No. 32-00067 : - :
IRRIGATION 04/15 to 10715 3.20 CFs 1161.5 AF
Priority: 09/10/1882 S : :

Right No. 32-00090B : B S
IRRIGATION 04/15 to 10/15 0.80 CFS . - 290.4 AF
Priority: 05/10/1886 o '

TOTAL: . 4.00 CFS 1186.5 AF
SOURCE . TRIBUTARY OF
BIRCH CREEK " SINKS .

LOCATION OF POINT(S) OF DIVERSION: Lot 3{ NENW), Sec. 5, Township O9N, Range 30E
S o2 CLARK County

PLACE OF USE: IRRIGATION

IWN RGE SEC ACRES ACRES ACRES TOTAL
09N 30E 4 NESW 1 Lot 6(NWSW) 29 Lot 7({SWSW) 36
SESW 29 SWSE 2 a7
5 SENE 5 NESE 20 SESE 2 27
9 NWNE 20 SWHE 31 NENW 40
NWNW 20 SWNW 4 SENW 38
NESW 24 SESW 2 NWSE 32
SWSE 4 215
Total number of acres irrigated: 339
MICROFILMED
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TRANSFER NO. 32827
WATER RIGHT NO(S). 32-00067/32-00090B

PAGE 2

CONDITIONS OF APPROVAL AND REMAREKS

1. Use of water under this water right will be regulated by the
watermaster of State Water District No. 32D.

2. A measuring device and lockable controlling works of a type
approved by this Department shall be maintained on the diverting
works in a manner that will provide the watermaster suitable
control of the diversion.

3. This right when combined with all other rights shall provide no
more than .02 cfs per acre nor more than 3.5 afa per acre for the
lands above.

4. BApproval of this transfer in no way grants any right-of-way or
eagement for use of a del;very system owned by person(s) other
than the right owner._

§. The change authorized by thlﬂ transfer shall be accomplished
within one (1) year of the date that this approval is final.

6. Failure to comply with the conditions of this transfer is cause
for the director to issue an order to show cause why the approwval
of the transfer should not be rescinded.

7. Approval of this transfer does. not preclude the opportunity for
review of the valxdxty of the water rzght(s) in the cngoing
Snake River Basin Adjudlcatlon.

8. Combined Right Nos. 32~00067 and 32-00090B shall not exceed a
total combined annual volume of 1, 186 S af for the total combined
irrigation of 339 acres.

9. B&Any other rights from Blrch Creek serv1ng the place of use
described above that are in excess of one .inch per acre of water
or €6.78 cfs, shall be transferred to other lands within the next
five (5) years or shall be considered abandoned.

10. The Director retains jurisdiction to determine and assess a delivery
loss to be applied at ‘any time water is avallable for delivery under
this approved transfer but wquld not have been available under the
rights aeﬂtie?nant to these lands priovr to approval of this transfer.

Dated this ﬁl day of M . 197 7

= eSS S

Chief, Water Alloc. Bureau

M'CROFILMED
MAY 27 1909
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)

TRANSFER 3827 IN THE NAME OF BIRCH ) PRELIMINARY ORDER

CREEK RANCHES, INC. )
)

This matter having come before the Idaho Department of Water
Resources (department), as a result of the filing of an amended
application for transfer with the department, the department makes
the following Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. On February 12, 1991, Birch Creek Ranches, Inc. (Birch
Creek) filed application for transfer No. 3827 (application) with
the department proposing to change the point of diversion and place
of use of a total of 4.0 cfs of the water of Birch Creek. The
rights sought for transfer are identified as all of right No. 32-
00067 at a rate of 3.2 cfs and one-half of right No. 32-000920 in
the amount of 0.80 c¢fs,

2. The application for transfer seeks approval to use the
water rights on lands owned by Mac Wagoner and Betty Wagoner
(Wagoner) as follows:

Ident No: 32=-00067

Priority: September 10, 1882

Rate of div: 3.2 cfs - irrigation - Apr 1 to Nov 1
0.8 ¢fs - stockwater - Mar 1 to Dec 1

Pt of div: NENW Sec 5, T9N, R30E, B.M.

Place of use: 339 acres in parts of Sections 4,5 and 9 T9N,
R30E, B.M.

Ident No: 32-00090

Priority: May 10, 1886

Rate of div: 0.8 cfs

Pt of div: NENW Sec 5, T9N, R30E, B.M.

Place of use: 339 acres in parts of Sections 4,5 and 9 T9N,
R30E, B.M.

3. The application was filed in support of a water right
exchange agreement between Birch Creek and Wagoner. The
application was advertised as reguired by statute and was
protested. on November 29, 1993, the protestants filed a
stipulation agreeing to the bifurcation of a contested case
involving transfer of Birch Creek water rights and dropping the
protests against approval of transfer No. 3827 in accordance with
terms of the stipulation.

ORDER -~ Pg 1
MICROFILMED
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4. Ownership of water right No. 32-00067 and one-half of
water right No. 32-00090 is represented by a Quitclaim Deed dated
September 20, 1994 from Birch Creek to Wagoner.

5. Wagoner has used the rights as proposed in the
application for approximately five (5) years.

6. In January 1994, the department chose not to bifurcate
consideration of the application from other pending protested
applications on Birch Creek.

7. In January 1996, the protestants withdrew their protests.

8. On February 28, 1997, Breck Barton, attorney for Mac
Wagoner asked the department to approve amended transfer No. 3827.

9. On March 7, 1997, the department requested input from
Birch Creek relative to the Barton request to act on transfer No.
3827. Birch Creek subsequently asked the department to withhold
action on the application pending review of channel losses which
might be associated with other water rights of Birch Creek.

CONCLUSIONES OF LAW

1. Section 42-222, Idaho Code, provides in pertinent part as
follows:

The director of the department of water resources shall
examine all the evidence and available information and
shall approve the change in whole, or in part, or upon
conditions, provided no other water rights are injured
thereby, the change does not constitute an enlargement in
use of the original right, and the change is consistent
with the conservation of water resources within the state
of Idaho and is in the local public interest as defined
in section 42-203A(5), Idaho Cecde; ...

2. Upon further review and consideration of this matter, the
department determines that it is appropriate to act upon
application No. 3827 which is not now protested.

3. The proposed changes will not injure other water rights.

4. The proposed changes do not constitute an enlargement in
use of the original rights.

5. The proposed changes do not conflict with the 1local
public interest.

6. The application is consistent with the conservation of
water resources within Idaho.

ORDER - Pg 2
MICROFILMED
MAY 2 7 1999



7. The department should approve the application with
certain conditions and limitations.

ORDER
IT IS THEREFORE, HEREBY ORDERED that Application for Transfer
No. 3827 involving water right Nos. 32-00067 and 32-00090B is

APPROVED with the conditions and limitations shown on the attached
Transfer of Water Right document.

S
Dated this 2/ day of MAA’G H , 1997.

*NORMAN C. YOUNG
Administrator

ORDER - Pg 3
MICHOF!LMED

MAY 2 7 199



CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this,Zé/ﬂu day of March, 1997, I

mailed a true and correct copy, postage prepaid, of the foregoing
PRELIMINARY ORDER to the following:

Birch Creek Ranches, Inc.

c¢/o HOLDEN KIDWELL HAHN
& CRAPO

P.O. Box 50130

Idaho Falls, ID 83405

IE L. YARBROWGH
enior Secretary

ORDER - Pg ¢ \IICROFILMED

MEY 27 1999
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STATE OF IDAHC

Transfer No,33£—_’
DEPARTMENT OF WATER RESCURCES
AemorD APPLICATION FOR TRANSFER OF WATER RIGHT

8

of

PART 1 Feo 7o 1980
Name of applicant Birch Creek Ranches, Inc. Phone _ (208) 523-0620
Post Office address _c/0_Holden, Kidwell, Halm & Crapo, P.0. Box 50130, Tdaho Falls, ID 83405
A. PURPOSE OF TRANSFER '
1. & Change point of diversion 0 Add diversion point{s) B Change place of use
£1 Change nature of use B Change period of use O Other
2. Describe the reason for the proposed changes _Birch Creek Ranches and Mac and Betty Wagoner have
resolved the dispute raised by Wagoners' protest in this proceeding and which was the
subject of a separate action in Clark Coumty District Court in Case No. 2-462. See .
attached copy of Memorandum of Agreement. (Attachment No. 1)
B. DUESCRIPTION OF RIGHT(S) OR PORTION THEHEOF, AFVER THE REQUESTED CHANGE
1. Right Mumber Priority Amount MNature Period of Use
(cfs/ac-ft) of Use
32-0067 09/10/1882 3.2 cfs Trrigation 04/01 to 11701
! " .8 cfs Stockwater 03/01 to . 12/01
~.32-0090__ _ 05/10/1886 .8 cfs Irrigation 04/01 to 11/01
- to

. Totat amount of water being transferred 4.0 cubic feet per second and/or
 Sourceolwater ___Birch Creele =~~~ tributary to

. Poini(s) of Diversion:

acre-feet per annurn.

Sinks

Lot

] I Y ] Sec. ] Twp. | Rge. County Local name for diversion
3 MSE | NE | Md | 5 ON 1 30E | Clark Wagoner Diversion
5. Lands irrigated or place of use:
: . NE Y4 NW Y, SW SE %
Twp. i Roe. | Sec. - Totals
NEW[NW®Y?WISWW [ SEW] NEW] NWwx | SWYW | SEX INEW|NWYX]SWY] 82 N(‘.“/JTNW'A SWY | SEY
19N_130E_| &4 1129 |36 |29 2 97
L6 |L7
2 2 20 2 27
9 20 | 31 40 120 | 4 [38 124 2 32 4 215
Mifse
OF.’LMED
Toialanres 339
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fage 3 of 8 . . TransferNo_

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. __32-0067 Decreed to __Wood Livestock Co.
in case of _Agnes B. Reno, et al. vs. _J. R. Richards, et al.
dated __09/06/1922 in __9th District Court county of __ Fremont
b. License No. ‘ issued by the [daho Department of Water Resources,
¢. Claim No. on file with the Idaho Department of Water Resources.
d. Transfer No. 2165 which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label documeant as attachment A. Check appropriate box balow:

[ Tax Notice O warranty Deed O Other
3. Source of water Birch Creek tributary to Sinks
4. Date or priority 09/10/1882

5. Water is used for the following purpase:

amount,_3:2 cfs for .. irrigation purposes from .. 04/01 to 11/01
(cts/ac-ft)
amount .8 cfs for Stockwater purposes from 03/01 to 12/01
{cis/ac-ft)
amount for purposes from to
{cfs/ac-ft)
6. Total amount of water under right 3.2 cfs cubic feet per second and/or acre-fest per annum.
7. Point(s) of Diversion: See Attachment No. 2
Lot Va Va i | Sec. | Twp. | Rge. County Local name for diversion
B. Lands irrigated ar place of use: See Attachment No. 3
NE Y. NW V. SW Y. E Y.
Twp.| Rge. | Sec. : - 2 SE % Totlais

NEW%INWHISWWU | SEUWI NEW| NWUWU|SWY% | SEY% [NE% | NWX]3WY| SEW fMEW INWY [SWY | SER

D
UL FEP
Total acres

9. Describe any other water rights used for the same purpose as described above 32‘0090: 32'0093’ 32‘0068:
32-0089, 32-0069, 32-0092, 32-0061, and 32-0091.
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Page 5 of 8 . . Transfer No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. 32"0090 Decreedto _C. B, Watts
in case of __Agaes B. Reno, et al. Vs. J. R. Richards, et al.
dated __09/06/1922 in _9th District Court county of _ Fremont
b. License No. issued by the idaho Department of Water Resources.
c. Claim No. on file with the ldaho Department of Water Resources.
d. Transfer No. __2165 which produced this right,

2. Attach a copy of last year's tax notice far the property to which the water right is appurtenant or other documents which
show ownership. Labe! document as attachment A. Check appropriate hox below:

[0 Tax Notice 1 warranty Deed O Other
3. Sousce of water __birch Creek tributary to ___Sinks

05/10/1886

4. Date or priority

5. Water is usad for the following purpose:

amount 1.6 cfs far Irrigation purposes from 04/01 to 11/01
{cfs/ac-ft)
amount for purpeses from to
(cfs/ac-it) '
amount for purpases from to
{cfs/ac-ft)
6. Total amount of water under right 1.6 cfs cubic feet per second and/or acre-feet per annum.

7. Poini(s) of Diversion: See Attachment No. 2

o

Lot Y Y Y | Sec. | Twp. | Rge. County Local name for diversion

8. Lands irrigated or place of use: See Attactment No. 3

NE & NW SW SE Y
Twp.| Age. | Sec. - Tatals
> NE%RINWYU{SW% [ SEW] NERINWUlSWUISE% INEU]I NWR|SWYH ] SE%U INEXENWY ] SWY | SEY

May 0
T 47 29

Total acres

9. Describe any other water rights used for the same purpose as described above 32-0067, 32-0093, 32-0068,

12-0089. 32-0069, 32-0092  32-0061, and 32-0091
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. TransferNo.

7 o8 .
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES o

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 3
for rights described

Page

A. Draw a map or attach a USGS map indicaiing the new point(s) of diversion and/or the new place of use

in part 1. Clearly depict the land by saction, township and range number.
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¢ ¢
QUITCLAIM DEED
THIS INDENTURE, made this Zdth day of September, 1994, between BIRCH .'
CREEK RANCHES, INC., hereinafter referred to as "FIRST PARTY", and MAC
WAGONER and BETTY WAGONER, husband and wife, hereinafter referred to as
"SECOND PARTY", whose mailing address is:

Box 296
Dubois, Idaho 83423

WITNESSETH:

THAT FOR AND IN CONSIDERATION of ONE DOLLAR ($1.00) and other good
and sufficient consideration, receipt whereof is hereby acknowledged, FIRST PARTY,
having been duly authorized by resolution of its Board of Directors, does by these presents
hereby release, remise and forever quitclaim unto SECOND PARTY and their heirs, assigns
or successors in interest, all of FIRST PARTY's right, title and interest in and to the

following described water rights:

IDABRO DEPARTMENT

OF WATER RESOURCES AMOUNT PRIORITY

IDENTIFICATION NO. IN CFS DATE SOURCE
32-0067 3.2 cfs 09/10/1882 Birch Creck
A portion of 32-0090 8cis 05/10/1886 Birch Creek

The season of use for said water rights shall hereafter be from April 1st of each year
to and including October 15th of the same year; provided, however, that SECOND PARTY

may commence diversion of water under such right, if they deem it appropriate, later than

[/
April 1st in any given year, and if they d!ﬂqfﬁ; the sé%gﬁumber of days from April 1st until
4 g
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the day such diversion is first commenced shall be added at the end of the irrigation season
for such year so that they may continue diversions under such right for the same numlger of
days after October 15th as elapsed between April 1st and the date subsequent thereto when
diversion of water under such right actually began for such year. Regardless of the date
diversions under such rights commence, and regardless of whether water is or is not divered
under such rights at any time during the above described season of use, such season shall not
be extended longer than the actual number of days between April 1st and October 15th.

TO HAVE AND TO HOLD said water rights unto said SECOND PARTY, their heirs,
assigns or successors in interest forever.

IN WITNESS WHEREOF, FIRST PARTY has caused its corporate name to be
hereunto subscribed by its President and its corporate seal to be affixed by its Secretary

pursuant to said resolution, the day and year first above written.

BIRCH C%K CHES, INC.
By:

Its: President

{Corporate Seal) Attest: Fjpdfi‘ G e /
Its: Secretary "

2-  QUITCLAIM DEED w2, 5499



STATE OF IDAHO )
)ss.
County of Bonneville )

On the _20th day of September, in the year 1994, before me, the undersigned, a
notary public in and for said State, personally appeared Ted S. Sorenson and
Gayle A. Sorenson _ known or identified to me to be the President and
Secretary of the corporation that executed the instrument or the person who executed the
instrument on behalf of said corporation, and acknowledged to me that such corporation
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal,
the day and year in this certificate first above written.

NOTARY PUBLIC & %/M
. Notary P

KENT W. FOSTE v
OSTER ublic for Idaho
: Residing at Idaho Falls, Idaho
My Commission Expires Nov. 20 1948 My CommiSSiOH EXpirCS: 11/20/98
GAWPDATAK WEG93G\0WAGO2.QTD:sjw
Micr
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First Amorioun Tille Co.

®

NOTICE OF CONTRACT OF SALE

the day of March, 1989, the undersigned, WILLIAM T.
SIMMONS, individually and as persconal representative of the
estate of Theola Simmons, SELLER, has agreed to sell the
following described property to BIRCH CREEK RANCHES, INC., an
Idaho corporation, BUYER, which has agreed to purchase said
property. The property being sold under the terms of said
written Contract of Sale is described as follows, to-wit:

TRACT 1:

Notice is hereby given, that by written agreement dated

Township 10 North, Range 29 East, Boise Meridian, Clark
County, Idaho

Section 11: W1/2 NW1/4

Township 10 North, Range 30 East, Boise Meridian, Clark
County, Idaho

Section 29: SE1/4 SWl/4

Section 32: KEl/4 NW1ls/4
S1/2 NW1l/4
N1/2 SWl1l/4
SEl/4 SWl/4
Wl/72 El/2
SEl/74 SEl/4

ALSO, a tract lying within Sections 29 and 32, described as
follows: Beginning at the NE Corner of the KW 1/4 SW 1/4 of
Section 29, thence West 12 chains; thence South 18 chains;
thence East 2 chains; thence South 18 chains; thence West 3
chains; thence South 14 chains; thence West 7 chains; thence
South 10 chains to the SW Corner of the NW 1/4 NW 1/4 of
Section 32, thence East 20 chains; thence North 60 chains to
the place of beginning.

EXCEPTING THEREFROM: Beginning at a point of the Section Line
between Sections 31 and 32 which is 12 chains South of corner
common to Sections 29, 30, 31 and 32, Township 10 North, Range
30 East, Boise Meridian; thence S0°04'E along said Section line
for 6 chains; thence East 9 chains; thence N 1°50'W for 8§
chains and 50 links; thence N39°40'W for 3 chains and 48 links;-
thence N7°44'E for 2 chains and 23 links; thence N55°40°'W for 1

v:/r;ioo?}jz cﬁA qﬁi MINUTES pasT &) O'CLOCKCRM, Ths
AMD RECORDED AS - IROFRLM NO,~

v RECORDS OF CLARK COUNTY, IDAHO . JEOLANM 8, TAVENNE.

1PN LT B R
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chain and 75 links;
thence West 5 chains;

thence S0°04°'E for 7 chains and 10 links:;
thence S0°04'E for 2 chains; thence West

for 2 chains to the place of beginning.

TRACT 2:

2

Township 10 North, Range 29 East, Boise Meridian, Clark

County,

Section 11:

Section 12:

Section 13:

Section 14:

Section 24:

EXCEPTING THEREFROM the following

Idaho

SEl/4 NW1/4
NEl/4 SWl/4
NWl/4 SEl/4
Sl/2 SEl/4

SWl/4 SW1l/4

Wl/2 NW1l/4
N1/2 SWl/4
SEl/4 Swl/4
S1/2 SEl/4

N1/2 NEl/4
SEl/4 NE1/4
NE1/4 SEl/4

El/2 NEl/4
N1l/2 SEl/4
SE1/4 SE1l/4

described three

tracts situate in the El1/2 NEl/4,

TRACT 1:

Beginning at a point on the North boundary
of the SE 1/4 NE 1/4 of Section 24, on the
West boundary of Highway No. 28 from which
the NE Section Corner of Section 24 bears
S89°56'E 160.0 feet and N0O°06°‘W for a
distance of 1320 feet; thence NB8I°56'W for
a distance of 250 feet; thence S15°45'E for
a distance of 498.7 feet; thence S89°56'E
for a distance of 250 feet to a point on
the West right-of-way of Highway No. 28,
{with a tie to Section line, S89°56'W 25.6
feet; thence along said Section line for a
distance of 1800.0 feet to said NE Section
corner of Section 24); thence along the
West boundary of Highway No. 28 which is &
4° curve to the left to the point of
beginning.

AMCQOFQ

NOTICE OF Cf

NTRACT YR OEALE
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TRACT 2: Beginning at a point on the South boundary

of the NE1/4 NEl1/4 of Section 24, on the
West boundary of Highway No., 28 (from which
the NE Section Corner of Section 24 bears
S89°56'E 160 feet and NO°06'W for a
distance of 1320 feet;) thence N89°56'W for
a distance of 250 feet; thence N1°44'W for

; a distance of 115.0 feet; thence N33°30'E
for a distance of 51 feet; thence N68°34°E
for a distance of 111.7 feet; thence South
along the West right-of-way boundary of
Highway No. 28 along a 4° curve to the
point of beginning.

TRACT 3: Commencing at the NE Corner of said Section
24, thence S00°01'26"W along the East line
of said Section a distance of 1800.00 feet;
thence N89°48'34"W a distance of 23.53 feet
to a point on the Westerly right-of-way
line of Idaho State Highway No. 28, said
point being the True Point of Beginning;
thence continuing N89°48'34"W a distance of
170.00 feet, more less to the centerline of
Birch Creek; thence Southerly along said
centerline of Birch Creek on the following
courses: S33°25'27"W 75.92 feet;
S13°20'06"E 138.74 feet; South 50°11'40"E
23.43 feet; S14°53'11"E 163.49 feet;
S04°16'33"E 107.30 feet; thence S590°00'D0"E
a distance of 140.64 feet to a point on the
Westerly right-of-way line of Idaho State
Highway No. 28; thence N03°22'00"W along
said Westerly right-of-way line, a distance
of 434.12 feet to a Brass Cap Monument
marking a point of curvature Station
2532+65.8 Back 2532+66.2 Ahead; thence
Northwesterly along said Westerly
right~of-way line on a 04°08°'40" Degree
curve to the left, having a central angle
of 01°50'47", a radius of 1382.50 feet, a
chord bearing of N04°17'23"W, a chord
distance of 44.55 feet, and a arc distance
of 44.55 feet to the True Point of
Beginning.

Section 25: NEl1/4 NEl/4

3 - worice oF (HRRGETME,SALE
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Township 10 North, Range 30 East, Boise Meridian, Clark
County, Idaho

Section 19: Lots 2, 3, and 4
SEl/4 SWl/4
SW1l/4 SEl1/4

Section 30: Lot 1
. El’/2 NWl/4
NEl/4

EXCEPTING THEREFROM: Beginning at the Quarter
Section Corner common to Section 29 and 30, Township
10 North, Range 30 East, Boise Meridian, where a
stone in placed marked "1/4" lies; thence along the
center line of Section 30, 889°58'W 40 chains; thence
NO°02'W 4.86 chains; thence N57°28'E 20.72 chains;
thence N83°53'E 22.65 chains; thence S0°04°'E along
the Section line common to Sections 29 and 30, 18.38
chains to the point of beginning.

ALSO EXCEPTING THEREFROM the following described property in
Sections 19 and 30 of Township 10 North Range 30 East Boise
Meridian, hereinafter referred to as the "Gray Place", to-wit:

All of the North Half of Section 30, Township 10 North,
Range 30 East lying East of the Highway 28 right-of-way.
The Southwest 1/4 of the Southeast 1/4, Section 19,
Township 10 North, Range 30 East; the Southeast 1/4 of the
Southwest 1/4 of Section 19, Township 10 North, Range 30
East lying East of Highway 28 right-of-way; Lot 4 of
Section 19, Township 10 North, Range 30 East lying East of
Highway 28 right-of-way. That portion of Lot 3 1lying East
of Highway 28 right-of-way and South of a line running
East from the intersection of the highway right-of-way and
the existing fence line (known as the Dance Hall field
fence). Including any water rights to Miller Spring
located in Section 19, Township 10 North, Range 30 East,
Boise Meridian. EXCEPTING therefrom the following:
Beginning at the Quarter Section Corner common to Section
29 and 30, Township 10 North, Range 30 East, Boise
Meridian, where a stone in placed marked "1/4" lies;
thence along the center line of Section 30, SB89°58'W 40
chains; thence N0°(02'W 4.86 chains; thence N57°28'E 20.72
chains; thence N83°53'E 22.65 chains; thence S0°04'E along
the Section line common to Sections 29 and 30, 18.38
chains to the point of beginning.

4 - h@ﬁ%@m%EBNTRACT OF SALE
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OGETHER W]ITH THE FOLLOW :

1.

All water rights which arise from Birch Creek which
are appurtenant to the Gray Place. The Seller is by
this instrument retaining title to the Gray Place and
any water rights in Miller Spring located on the Gray
Place. Provided, however, the Seller is transferring
by this instrument to the Buyer all water rights
arising from Birch Creek which are appurtenant to the
Gray Place.

All State of Idaho, Bureau of Land Management and
United States Forest Service Grazing privileges and
permits which are appurtenant to the above described
property and the Gray Place, or granted in connection
with the use, possession or ownership of such
property.

All contract rights and rights to payment pertaining
to the above described property (including the Grey
Place) under the Conservation Reserve Program
administered by the United States Department of
Agriculture and the Agricultural Stabilization and
Conservation Committee.

All and singular the tenements, hereditaments and
appurtenances thereunto belonging or in anywise
appertaining, including, but not limited to, all
buildings, fences, headgates situate thereon, and all
mineral rights, water rights and ditch rights, and
the reversions, remainder and remainders, rents,
issues and profits thereof; and all estate, right,
title and interest in and to the property, as well in
law as in equity, of Seller.

It is understood and agreed that this instrument is for

the purpose of giving notice of the above mentioned Contract of
Sale.

IN WITNESS WHEREOF, the parties have hereunto set their

day of March, 1989,

'7,6\; 1 é[/&ﬁs i I\-ZJZ T Lfl:fi'flu”'i%

William T. Simmons, individually

5 Mcﬁbmgﬁgqg CONTRACT OF SALE
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William T. Simmons, as personal
representative of the estate
of Theola Simmons

BIRCH CREEK RANCHES, INC.

D) M T s St

William T. Simmons, President

STATE OF IDAHO )
¥ss.
County of (honeviiy )

On the igﬁl__ day of March, in the year of 1989, before
me, the undersigned, a Notary Public, in and for the State of
Idaho, personally appeared William T. Simmons, known or
identified to me to be the person whose name is subscribed to
the within instrument and acknowledged to me that he executed
the same.

IN WITNESS WHEREQF, I have hereunto set my hand and
affixed my official seal, the day and year in this certificate

first above written,
(? SLJ\\\ C/“\JQZMJ\

Notary Publlc fo £’ Ida h

(seal) Residing at Fmﬂ: “h)

My Comm1351on Expires: _13J4/0_
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STATE OF IDAHO )

\ )ss.
County of Quwesvithe )

On the jgjbﬁk_ day of March, in the year of 1989, before
me, the undersigned, a Notary Public, in and for the State of
Idaho, personally appeared William T. Simmons, known or
identified to me to be the personal representative of the
egtate of Theola Simmons, and subscribed to the within
instrument and acknowledged to me that he executed the same as
said personal representative.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal, the day and year in this certificate
first above written.

Notary Public

or* Idah
(seal) Residing at‘ﬁhiw qlkkw
My Commission Explred 133 blay

STATE OF IDAHO

et gt

ss.
County of Bonneville )

On the?EAQXF_ day of March, in the year of 1989, before
me, the undersigned, a Notary Public, in and for the State of
Idaho, personally appeared William T. Simmons, known or
identified to me to be the President of Birch Creek Ranches,
Inc., an Idaho corporation, which corporation subscribed to the
w1th1n instrument and acknowledged to me that such corporatlon
executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and
affixed my official seal, the day and vear in this certificate

first above written.

Notary Public £8r Idaho

(seal) Residing at Idaho Falls, Ldaho
My Commission Expires: 1d
#8180
Qﬁ%g/sam
y2 NO OF CONTRACT OF SALE



Donald L. Harris, Esq.

HOLDEN, KIDWELL, HAHN & CRAFPO -
P.0. Box 50130

Idaho Falls, Idaho 83405
Telephone: (208) 523-0620

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

TED S. SORENSON and GAYLE
SORENSON, dba SORENSON
ENGINEERING and BIRCH POWER
COMPANY, INC.,

Case No. 2-462

MEMORANDUM OF AGREEMENT
Plaintiffs,
Vs,

MAC WAGONER and BETTY WAGONER,
husband and wife,

Defendants.

Tt Ve Vet Sl Nt Vet vt Nt ot Nt Vppt? Supl! Vot Nwt?

COME NOW Ted S. Sorenson, Gayle Sorenson d/b/a SorensoR
Engineering, Birch Power Company, Inc¢. and Birch Creek Ranches,
Inc. {Sorensons) and Mac Wagoner and Betty Wagoner (Wagoners)
and enter into the following Memorandum of Agreement which
agreement shall be made final by execution of settliement and
release documents consistent herewith.

1. The season of use for Water Right No. 32-7067 and

.8 cfs of the Right No. 32-0090 of the waters of Birch Creek,

ﬁhﬂf2 '
g 7/
¢ 1999 ATTACHMENT 1O, 1



'S o
<

which shall be transferred to Wagoners, shall hereafter be from
April 1lst of each year to and including October 15th of the
same year; provided, however, that Wagoners may commence
diversion of water under such right, if they deem it
appropriate, later than April 1st in any given year, and if
they do so, the same number of days from April 1lst until the
day such diversion is first commenced shall be added at the end
of the irrigation season for such year s¢o that they may
continue diversions under such right for the same number of
days after October 15th as elapsed between April 1st and the
date subsequent thereto when diversion of water under such
right actually began for such year. It is understood that
regardless of the date diversions under such right commence,
and regardless of whether water is or is'not diverted under
such right-at any time during the above described season of
use, such season shall not be extended longer than the actual
number of days between April 1lst and October 15th. !

2, Sorensons will transfer to Wagoners the water rights
on Birch Creek identified as Right No. 32-0067 for 3.2 cfs with
a priority date of September 10, 1882 and Right No. 32-0090 for
a portion of that right of .8 c¢fs with a priority date of
May 10, 1886. Wagoners will transfer to Sorensons}Water Right
No. 32-0102 for 4.0 cfs with a priority date of May 10, 1889.

3. Sorensons will purchase from Wagoners, Wagoners "high

Nm.qgglﬁfginum OF AGREEMENT
4127 1959



water*® rights consisting of the following:

RO. CFS RITY
0073 .2 0571571909
0085 .2 0571071910
0077 .2 05/15/1910
0086 .2 05/01/1911
0078 .2 0571571911
0087 .2 0570171812
0079 .8 0571571513

Sorensons will pay to Wagoners the amount of fifteen
thousand dollars ($15,000.00) after the transfer of the
above-referenced rights.

4. Wagoners shall withdraw their notice of claim filed
in the Snake River Basin Adjudication for 500 miner's inches
(10 cfs) of "high water".

5. The 4 cfs or 200 inches of water represents Wagoners
) water. Sorensons agree to subordinate any additional water
developed by them over which they have control as a result of
any water saving effort such as lining portions of Birch Creek
or any changes to the minimum bypass flow to Wagoners water.
Wagoners will make no protest to any water saving activity
undertaken by Sorensons.

6. Sorensons agree that in addition to the irrigation
water rights listed herein Wagoners will be entitled to divert
up to 40 miner‘'s inches (.8 cfs) of the water right which

Sorensons will transfer to them which is Right No. 32-0067 for

hﬂCRCMV
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stockwatering purposes commencing on or after March lst of any
year until such time as irrigation water is diverted and may
continue such diversions in the same amount from the time
irrigation ceases to no later than December 1st.

7. Wagoners shall not acquire in any way, directly or
indirectly, through whatever means any water rights to the
waters of Birch Creek held by George Woodie.

8. That Wagoners will withdraw their protest to the
transfer of Sorensons now pending before the Idaho Department
of Water Resources. The parties agree that this Memorandum of
Agreement and the Settlement and Mutual Release that shall be
entered into shall be conditioned on the premise that the Idaho
Department of Water Resources does not require Wagoners to take

land out of production for having sold the *high water" rights.

Ted S/ Sorenson

Gayl orenson é&

BIRCH POWER COMPANY, INC.

v L i

Ted S. Sorenson, President

Mo
4 =

2
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BIRCH CREEK RANCHES, INC.

7Y/

Approved as to F?rm and Content By:

g !_i . !
P:)l{n{f 2."r41 LS

L,/ Dborald L,-Harris, Esgq.
HOLDEN KIDWELL, HAHN & CRAPO

Mac Wagoner (j‘

Approved as to Form and Content By:

% Ao

Breck H. Barton, Esg.
BARTON & ASSOCIATES

#5491.00
8029h/srr
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7. Point(s) of Diversion:

ATTACHMENT NO. 2

Lot | % Y % ]Sec. | Twp. | Rge. County Local name for diversion
 NE | 24 [10N | 29E]| Clark
NE E | 24 |1ON | 29r| Clark
SEINE |24 JIONI29E} Clark
SW | SW | 29 J10N ] 30E| Clark
MW | MW § 32 110N | 30E} Clark
NE |NE | 14 |IONI20E] Clark
NE | SW {11 {I1ON| 29E] Clark
¥
My '
iy Q?OF e
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8. Lands irrigated or place of use:

Twp. | Rge. | Sec. NE % N:V.E;:-f. SEu | NEW N:‘f”;f: % | SE% INE % N\f::vs::% SE% |NE % NwiE;tw SE % Totals
10N 29E ( 11 304 35| 35| 30 35 [ 10 140 215
12 35 35
13 35| 40 15 90
14 135 20 55
24 25 25
25 10 10
10N | 30E | 19 30 10 {15 |35 20 110
29 20 | 20
30 110 120 (30 {20 20| 35 35 _ 170
32 5115 35120 401 35 40 {40 230
Total acres 960
M/Cﬁ:;
"R g
May ‘o
@,99




FROM: KEITH C. WILSON - EASTERN .-27 MARCH 1991
TO: TRANSFER FILE 32-0067/0090

SUBJECT: MAP FOR TRANSFER

THE MAP ON THE ORIGINAL TRANSFER IS INCORRECT. TO FACILITATE
REVIEW OF THE TRANSFER I HAVE ATTACHED A COPY OF THE TRANSFER
MAP FROM MAC & BETTY WAGONER'S ADJUDICATION CLAIM'S (32-0073/
0079,0078,/0077,0085,/0086/0087, THIS ADJUDICATION MAP MATCHES
THE PLACE OF USE FROM PART 1, ITEM B.5, OF THE TRANSFER.

ok Ll

/ l KEITH C. WILSON
SENIOR RESOURCE AGENT

MAY 2 5 999



07 March 1991

Kent Foster
P.0. Bex 50130
Idaho Falls, Idaho B3405

RE: Birech Creek Ranches, Inc. Transfers

Dear Mr. Foster:

In the review of the Birch Creek Ranches’s transfer for 17.5 cfs I found that the
legal description of the proposed place of use (Part 1, Item # B.3), did not agree
vith the map. In fact the page for the map referred to a map filed with eriginal
application. Assuming that this is the map that accompanied the transfer for Mac
or Betty Wagoner, Sec 6, TO8N, R33E, does not agree with Part 1, Item # B.3. To
assist you I have enclosed a copy of Part 1, Item B.5, and maps of that area of
Sec 6, TO8N, R33E.

In the review of the Birch Creek Ranches’s transfer for 4.0 cfs I found that the
legal description of the proposed place of use (Part 1, Item # B.5), did not agree
with the map (Part # 3). For your convenience enclosed is a copy of the USGS map
of the area as described in Part 1 B.5 (Map is from Mac Wagoner's adjudication
claims). If this map is correct I already have a copy in this office just let me
know, and I’'1l attach it to the transfer.

Please review the maps and item B.5 to determine the correct place of use.

To complete the review of the applications for transfer please submit a copy of
last years’s tax notice for the property to which the water right is appurtenant
(Attachment No. 3 for transfer for 4.0 cfs, and Attachment No. 4 for transfer for
17.5 cfs) or other documents which show ownership.

Please respond on or before 20 March 1991. Processing of the transfer will
continue upon receipt of the information.

Sincerely,

Keith C. Wilson
Senior Resource Agent

7
5
4y . A4,



LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO
FRED J. HAHN WEST ONE BANK BUILDING ARTHUR W. HOLDEN {1877-1367)
KENT W. FOSTER PO, BOX 50130 ROBERT B. HOLDEN {1911-1571)
E. FARNAM TERRY L. CRAPO {1936-1582)
:?Sfm O FALEA IDAHO FALLS, IDAHO 83405 WILLIAM 5. HOLDEN 1907 1060
STEPHEN E. MARTIN
GHARLES A. HOMER TELEPHONE (208) sza-o%zo
GARY L. MEIKLE TELEFAX {206) 523-9518
MICHAEL D. CRAPO
GAYLE A. SORENSON
DONALD L. HARRIS ;
RANDALL B. REED MAR 14 1991
MARIE T. FEELEY .
JOHN G, SIMMONS March 13, 1991

ROBERT M. FOLLETT

Keith C. Wilson, Senior Resource Agenkt
IDAHO DEPARTMENT OF WATER RESQURCES
150 Shoup Avenue, #15

Idaho Falls, Idaho 83402

RE: Birch Creek Ranches, Inc.
Amended Applications for Transfer

Dear Mr. Wilson:

In response to your letter of March 7th which we received
on the lith:

1. With respect to the portion pf Birch Creek Ranches'
Amended Application for Transfer of 1.5 cfs to D & D lands,
the correct place of use is shown under Part 1, Item # B.5.

The map we referred to was not the map submitted by Mac and
Betty Wagoner, but rather the map filed with the original Birch
Creek Ranches application in April of| 1989. This water is
leased to D & D Enterprises and we relied upon the legal
description of 960 acres supplied by Mr. Jim DeMordaunt. We do
not know for certain who prepared the map for the Wagoner
application; we thought it was Ron Carlson.

2. With respect to the portion of Birch Creek Ranches'
Amended Application for Transfer for 4.0 cfs to Wagoner lands,
we copied Part 1, Item # B.5 and the map from the copy of
Wagoners' application which was furnished to us by Mr. Breck
Barton, and we assumed that the corret¢t description was
contained in Part 1, Item # B.5. We neither prepared nor
reviewed the map submitted by Mr. Wagoner; again, we thought it

was all prepared by Ron Carlson, but really do not know for
certain.




o — et

Keith C., Wilson, Senior Resource Agent
March 13, 1991
Page 2

As between the map and the 950 acres of D & D land
described in Part 1, Item # B.5, we think the latter is
correct. As between the map and the 339 acres of Wagoner land
shown in Part 1, Item # B.5, we think you will need to consult
with Wagoners or their attorney to determine which is correct.

We have requested copies of the tax notices for the 960
acres of Birch Creek Ranches' lands and will forward them when
they arrive. Because these are amendments of the application
filed in 1989, and because notice of that application was
already published, we thought this item was no longer necessary.

Yours very truly,
; v
Kent W. Foster
#6936.00/8rs

cc: Breck H. Barton, Esq.

LAW OFFICES

HOLDEN, KIDWELL, HAHN & CRAPO

F.O.BOX SOIZO
IDAHO FALLS, IDAHO 83405

Keith C. Wilson, Senior Resource Agent
IDAHC DEPT. OF WATER RESQURCES

Lo MICROPILMED'

MAY 27 1999
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FROM: KEITH C. WILSON - EASTERN 27 MARCH 1991

TO: TRANSFER FILE 32-0067

SUBJECT: DESCRIPTION OF RIGHT AS RECORDED PART 2, ITEM A.5,
PURPOSE OF USE

THE DECREE RENO VS. RICHARDS AND TRANSFER 2165 DO NOT LIST
STOCKWATER AS A USE FOR THIS WATER RIGHT (32-0067). THE
APPLICANTS HAVE INCLUDED STOCKWATER AS A USE IN PART 1, ITEM
B.l, AND IN PART 2, ITEM A.5 (DESCRIPTION OF RIGHT AS

U

KEITH C. WILSON
SENIOR RESOURCE AGENT

MICROFILMED
MAY 2 7 1699



FROM: KEITH C. WILSON 25 MARCH 1991
TO: FILE BIRCH CK TRANSFER FOR 4.0 CFS

SUBJECT: EXPANSIONS

TRANSFER 2165 MADE WATER RIGHT 32-0090 APPURTENANT TO 960
ACRES. THE APPLICATION FOR TRANSFER FOR 17.5 CFS PROPOSES
TO SPLIT THIS RIGHT IN HALF KEEPING 0.80 CF8 APPURTENANT TO
960 ACRES, BIRCH CREEK RANCHES LAND. THE APPLICATION FOR
TRANSFER FOR 4.0 CFS TRANSFERS THE REMAINING 0.80 CFS TO 339
ACRES, MAC WAGONER'S LAND, THUS REDUCING THE ACREAGE OF THIS
PORTION OF THE RIGHT FROM 480 ACRES TO 339 ACRES. WHEN
VIEWED TOGETHER THESE TWO APPLICATIONS FOR TRANSFER WOULD BE
AN EXPANSION FROM 960 ACRES TO 1299 ACRES.

32-00090 / T2165 -—--——-rm——-r—- > 0.80 CF8 FOR 339 ACRES
(1.6 CF8) \

(960 AC) \——————— > 0.80 CFS FOR 960 ACRES

1299 ACRES

(i

KEITH C. WILSON

MICHDFILMED
MAY 2 7 1999



State of Idai) e
DEPARTMENT OF WATER RESOURCES |
150 Shoup Ave,, Suite 15, Idaho Falls, Idaho 82}402 (208) 5_25-7161 o

EASTERN REGION CECIL D. ANDRUS

GOVERNOR
R. KEITH HIGGINSON
DIRECTOR

03 April 1991

Kent Foster
P.0O., Box 50130
Idaho Falls, Idaho 83405

RE: Birch Creek Ranches, Inc. Transfers - Proof of Ownership -
Tax Notices .

Dear Mr. Foster:

The tax notices that were received by this office did not
include the following place of use:

Tax 1, Sec 19, T10N, R30E: SE%SWY% lving east of Highway 28
right-of-~-way; Lot 4 lying east of Highway 28 right-of-way;
and that part of Lot 3 lying east of Highway 28
right-of-way and south of a line running east from the
intersection of the highway right-of-way and existing fence
line (known as the Dance Hall field fence).

Tax 2, Sec 30, T10N, R30E: The north half of Section 30
lying east of the Highway 28 right-of-way.

Both of these legal descriptions are found in attachment # 3 and
# 4 which describe the original place of use.

Please respond with the proof of ownership on or before 30 April
1991. Your prompt attention to this would be appreciated.

Slncerely,

1‘24 O éfm

Keith C. Wilson
Senior Resource Agent

MICROFILMED
MAY 2 7 1999



FRED J. HAKN
KENT W. FOSTER

ROBERT E. FARNAM

WILLIAM D, FALER
STEPHEN E. MARTIN
CHARLES A. HOMER
GARY L. MEIKLE
MICHAEL D, CRAFQ
GAYLE A. SORENSON
DONALD L. HARRIS
RANDALL B. REED
MARIE T, FEELEY
JOHN G, 3IMMONS
ROBERT M. FOLLETT

' ST LAWOFFICES T - ‘
HOLDEN, KIDWELL, HAHN & CRAPO
WEST ONE BANK BUILDING

P.O. BOX 50130

IDAHQ FALLS, IDAHO 83405

TELEPHONE (208) 523-0620
TELEFAX (208) 523-9518

March 19, 1991

ARTHUR W. HOLDEM (1877-1967}
ROBERT B, HOLDEM (1911-1971)

TEARY L. CRAPO {1339-1892)
WILLIAM 5. HOLDEN {1907-1988)

ECEIVE]
MAR 191991

Department of Water Resources
Eastern District Office

Keith C. Wilson, Senior Resource Agent
IDAHO DEPARTMENT OF WATER RESOURCES
150 Shoup Avenue, #15

Idaho Falls, Idaho 83402

RE:; Birch Creek Ranches, Inc.
Amended Applications for Transfer

Dear Mr. Wilson:

We have just received and are enclosing copies of the
relevant tax notices in the above referenced matter.

If you have additional questions or comments, please
contact me.

Yours very truly,

ﬁ,‘r\_

Foster

#6936.00/s1r5

Enclosure

MICROFILMED
MAY 27 1999
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BETTY KIRKPATRICK
CLARK CDUNTY ASSESSOR CORRECTED NOTICE
DUBOIS ID 83423 PARCEL NOC. P LONBOELP3612 &
TAX GODE ..
[ CATEGOAY DESCRIPTION | [LoTs 7 ACRES ] AR ALUE
1 IRRGTLD aG 53.000 &ac - 14,130 L9990
S DRY GRAZING TOLELO Al 1,974 TAXPAYERS
123,800 13, 40an VALUATION
ASSESSMENT NOTICE
Taxes are based on the valuation
listed on this stajement
IF THERE ARE ANY QUESTIONS
REGAADING THIS STATEMENT
MNONFY THE ASSESSOR'S DFFICE BEFCRE
JUNE 22, 1990
Saa the reverse side for further rolsrences.
KEEP FHIS COPY FOR YOUR RECORDS
PROPERTY ADDRESS
PREVIOUS NUMBER BRI LONIOEALAPISL OFTM‘" To:

L 12 T O RGE 30 SITHMMONS, WILL. IAM T & THEOLA
L0 ﬁ\)( ANLESS 7 AC FOR KD %X BIRCGH CREEK RanNCRHES, ©LTNC.
29EHE TIPPERARY LANE

ITDAHD Fallllss, ED 833404

oy 2 -

cu%i’é‘él’fi‘%”ﬂ??sém ~_THIS IS NOT A BILL CORRECTED NOTICE

DUBOIS m 83423 PARCEL NO. T LONZORE3DCALO M
TAX CODE e
[ CATEGORY DESCRIPTION | [LOTS / ACRES] [ WARRET VALUE
i IRRGTD aG 144 . 800 AC prir G, g 1990
5 DRY GRATIING BPH.R2TO AC 89,1462 TAXPAYERS
19 WasTe 12,000 Al VALUATION
455,070 35, Soe ASSESSMENT NOTICE

Taxes are based on (he valuaton
listed on this statament

IF THERE AAE ANY CUESTIONS
REGARDING THIS STATEMENT
NCTIFY THE ASSESSOR'S OFFICE BEFORE

SUNE 22, 1990

596 the reverse side kot lurthad refetances
KEEP THIS COFY FOR YOHJA RECOADS

PROPERTY ADORESS

PREVIOUS NUMBER Meil To: -
SEC 32 TWR 10 RGE 30 SIMMONG, W TamM T & THEQLLA
WREZ, SESE, NENW, (] ORTRCH UFEERK RANCHES ., T .

SEANW, NI2SW, SESW LES 120K ADLRAE TTEFERARY  LaME
RD T DA v L3, LD D404
lax b

- MICROFILMED




-+ BETTY KIRKPATRICK
CLARK COUNTY ASSESSOR

BOX 7
DUBOES, 1D 83423

{ _ CATEGORY CESCRIFTION

i IRRGTD AG

% DRY GRAZING
19 WASTE

PROPERTY ADDRESS
PREVIOUS NUMBER

SEC 11 TWk

TAX CODE £ 58
LOTS / ACRES MARKET VALUE
c

10 RGE 2V

- THIS IS NOT A:-BILL - .- -

PARCEL NO. FF LONZ29EALIOLOC &

144,600 A 41,934 L9990
119.400 AC 3,343
16.000 AD TAXPAYERS
_ VALUATION
2B0.C00 45, 277 ASSESSMENT NOTICE

Taxes are based on the valuaton
listed on his statement

IF THERE ARE ANY QUESTIONS
REGARDING THIS STATEMENT
NOTIFY THE ASSESSOR'S OFFICE BEFORE

S JUNE 45, 4990

oo the raverse side fr funther isrencas
KEEP THIS COPY FOR YOUR REGORDS

Mall Tot
SIMMONS, WILLIAM T & THEIDLA

BENW, W2NW, NESW. WRSE, SESE X BIRCH CREEK RANCHES, INC.

2988 TIPPERARY LANE
IDAHO Falls, ID 83404

CLARK CHUNTY ASCERSOR THIS IS NOT A BILL

DUBO e Rz PARCEL NO. RF 1ONRPEL26010 A
TAX GODE X—QO
[ CATEGORY DESCRIPTION | LOTS 1 ACRES | [ MaRKET vALUE
i IRRGTD AaG 34.200 ac 7,934 1990
5 DRY GRAZING 5 .800 Al 7P TAXPAYERS
40,000 &, 03%n  VALUATION
ASSESSMENT NOTICE

PROPERTY ADDRESS

PREVIQUS NUMBER
8SEC

SWEKW

12

TUWF 40 RGE 29

Taxes are based on the valuation
listed on this statemant

IF THERE ARE ANY OUESTIONS
REGAROMNG THIS STATEMENT
NCOTIFY THE ASSESSOR'S OFFCE BEFORE

SJUNE 149, 1990

Se¢ the meversa side for further rilersncas
KEEP THIS COPY FOR YOUR RECORDS

Mail To:
SIMMONS, WILLIAM T & THEOLA
X BIRCH CREEK RANCHES, INC.
2988 TIPPERARY LANE
IPAHD Falls, ID 83404

MICROFILMED
MAY 2 7 1999



sy AT
CLAK OOUNTY‘?:SSESSOR . THIS IS NOT A BILL

nuamas(?’r(o a3z PARCEL NO. BF LONZPELIZIOL0 A
TAX COOE S 00
| " CATEGORY DESCRIPTION | [LoTs 1 ACRES] [ MARKET VALLE |
i IRRGTD aG T5.200 ac 17,444 1990
5 DRY GRAZING 185 .700 aC 2,428
1% WASTE 19.100 al TAXPAYERS
VALUATION
280 .000 20, O74mM3SESSMENT NOTICE

Taxesa are basad on the valuation
listed on this siatement

IE THERE ARE ANY QUESTIONS
REGARDING TG STATEMENT
NOTIFY THE ASSESSOA'S OFFICE BEFORE

SUNE A%, A0

Sen the reverse side for fxthar relerences

KEEP THIS COPY FOR YOUR RECORDS
PROPEMTY ADDRESS

PREVIOUS NUMBER Mail To: .
SEC 13 TWF 10 RGE 29 SIMMONSG, WILLIAM T & THEGLA
W2NW, NRSW, SESW, SIS8E ¥ BIARCH CREEK RANCHES, INC.
2988 TIFFERARY LANE
IDAHO Falils, ID 83404

N THIS IS NOT ABILL
CLARK CoUNTY ASSECSSOH THIS IS NOT A BILL

wao?s?fg sz PARCEL NO. BE LONRPEL400L0 A
TAX CODE 3-00
[ cATEGORY DESCRIPTION | (LOTS /'aCRES] [ MARKET vALUE ]
i TRRGTD Al 58.41400 aAaC 13,479 1990
5 ODRY GRAZING PP.HOO AT PI2
19 WAasSTE 2L.A00 AL TAXPAYERS
VALUATION
1460 .000 14, A1 L ASSESSMENT NOTICE

Taxes are nased on the valuation
listed on this statemen;

IF THERE ARE ANY QUESTIONS
REGARDING THIS STATEMENT
NOTIFY THE ASSEBSOR'S GFFICE S8EFORE

SUME LS, A990

Sou the revarme side Jor harthver TeRereCos

KEEP THIS COPY FOR YOUR RECORDS
PROPERATY ADDRESS

PREVIQUS NUMBER Mait To:
SEC 14 TWF 10 RCE 29 SIMMONS, WILLILAM T & THEOLA
NINE, SENE, NESE X BIRCH CREEK RANCHES, INC.
2eaa TIFFERARY LaNg
IDAHD FallLs, 1D 83404

MICROFILMED
MAY 27 1999



BETTY KIAKPATRICK I OTHIS IS NOT A'BILE::

CLARK COUNTY ASSESSOR P
DUBORS 1 83423 PARCEL NO. RF 1ON2PER4001C A
TAX CODE TR
[ CATEGORY DESCRIPTION | [LoTS 1 ACRES | {_MARKET VALUE |
i IRRGTD AL 23,000 o &, 815 : 1920
S DRY GRAZING 140,200 aC 1.382 TAXPAYERS
19 WASTE 14.4C | 4
¢ A VALUATION
195.100 8, 39 7ASSESSMENT NCOTICE

Taxes are based on the valualion
listed on this statement
IF THERE ARE ANY QUESTIONS

REGARDING THIS STATEMENT :
NOTIFY THE ASSESSOR'S OFFICE BEFORE

JUNE 15, 4990

Sou the reverss sice for further refsrenced

KEEP THIS COPY FOR YOUR RECORDS
PROPERTY ADDRESS
PREVIQUS NUMBER Mall To:
SIMMONS, WILLEAM T & THEDLA
& FPARCEL) ¥ BIRCH CREEK RAMCHES, INC.
2988 TIFFERARY LANE
IDAHO FALLS, ID §3404

B COUNTY ASSERS | THISIS NOTABILL |
CLARK COUNTY ASSESSOR THIS IS NOT A BILL

DUBOS. o 83423 PARCEL NO. RE LON2PE2S50010 A S
TAX CODE X200
[ CATEGORY DESCRIPTION | LOTS | ACRES ] [ MARKET vALUE |
1 IRRGTD AG 8.0C00 AC 2,320 1990
T DRY GRAZING 3I2.000 alC i TS TAXPAYERS
40,000 2, Em7L% VALUATION
ASSESSMENT NOTICE
Taxes ar¢ based on the valuagion
listed on this statement
JF THERE ARE ANY QUESTIONS
REGARDING THIS STATEMENT
NOTIFY THE ASSESSOR'S CFFICE BEFORE
JUNE 135, 1990
Sea thy revonss sioe for further references
KEER THIS COPY FOR YOUR RECORDS
PROPERTY ADDRESS
PREVIOUS NUMBER Malt To:
SEC 25 TWF 10 RGE 29 S8ITMMONS, WILLIAM T & THEOLA
MNENE ¥ BIRCH CREEK RANCHES, INC.

XPARE TIFFERARY L.AaNE
IDAHD FAaLLS, 1D 83404

MICROFILMED
MAY 27 1939
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' BETTY KIRKPATRICK » s -~ A BILL
g . THIS IS:NOT A BILL - Py
DUBCRS 1o 83423 PARCEL NO. KE 1ONZOEZ®PSAL0 A !
TAX CODE Fa IO 1}
[ CATEGORY DESCRIPTION | [LOTS 7 ACRES | [ MARKET VALUE _| z
i IRRGTD Al 412,600 ac 2,381 L9990 3
g DRY GROZING TL.200 Al 570 H
16 RURAL HOMESITE 1.000 AC a,mo0  AXPAYERS §
31 RURAL RES BLDG 19,348 VALUATION i
2 RURAL IMF ON AG 24, &51 ASSESSMENT NOTICE '
axes are based an the valuation |
84.800 a9, 478% S s siement 1
IF THERE ARE ANY QUESTIONS i
REGARDING THIS STATEMENT
NOTIFY THE ASSESSOR'S OFFICE BEFORE E
JUNE 125, 1990 ;
Sas the reverss sde for further relsrences
KEEP THIS COPY FOR YOUR RECORDS
PROPERTY ADDRESS
PREVIQUS NUMBER Mail To: _
? TWF 10 RGE 30O STMMONS, WILLIAM T & THEOLA

TD\*&: L :‘ ?{“" M

BETTY KIRKPATRICK
CLARK COUNTY ASSESSOR
BOX 7

DUBOIS, 1D 83423

', o .
S ew f;(}) 32

10")

¥ HIRCH CREEK RANCHES, INC.

298 TIFPERARY LANE
e IDAMG Fall.g, 1ID 83404

30E

THIS IS NOT A BILL -~

[ CATEGORY DESCRIFTION |

1 IRRGTD AL
S DRY GRAZING
19 WABTE

FROPERTY ARCRESS
PHEVIQUS NUMBER
J

[_of‘/"/v“’u/‘/w

PARCEL NO. RF 1ONZIQEI3OICLO A
TAX CODE % e (IO
(oTS 1 ACRES |
49 .%500 AC 10,393 1990
52.880 Al i.,481%1 PA
. &400 AC TAXPAYERS
VALUATION
1059 .980 i1, B7AMSSESSMENT NOTICE

Taxes are based an (he valuation
listed an this statement

IF THERE ARE ANY QUESTIONS
AEGARDING THIS STATEMENT
NCTIFY THE ASSESSOR'S OFFICE BEFDRE

JUNE 1S, 1990

Sew the ravarse side for further relerances
KEEP THIS COPY FOR YOUR RECORDS

RE4ONIOEZT OO0 L Oyl To:
o RGE 30

WILLIAM T & THEOLA
INC.

SIMMONS .
¥ BIRCH CREEK RANCHES,
298 TIFFERARY LANE

IDAMO FAaLLS, 1D 83404

“Too %Y - £k Mol {cq‘m.j Weat of o, 28



FROM: KEITH C. WILSON 4 APRIL 1991

TO: = TRANSFER FILE 17.5 CFS ATTACHMENT 4
TRANSFER FILE 4.0 CFS ATTACHMENT 3

SUBJECT: PROOF OF OWNERSHIP

FROM BONNIE BURNS, TREASURER FOR CLARK COUNTY, THE OWNERSHIP
OF PARCELS IDENTIFIED ONLY BY TAX NUMBERS IS AS FOLLOWS:

SEC 19, T10N, R30E
TAX 1 - WILLIAM SIMMONS
TAX 2 - BIRCH CREEK RANCHES INC.

SEC 30, T10N, R30E
TAY 2 - WILLIAM SIMMONS
TAX 3 - BIRCH CREEK RANCHES INC.

TAX NOTICES ADDRESSED AS SIMMONS, WILLIAM T. & THEOLA C/0O
BIRCH CREEK RANCHES INC. INDICATES THAT MR. SIMMONS STILL
OWNS THE PLACE OF USE AND BIRCH CREEK RANCHES IS PURCHASING
THE PROPERTY ON CONTRACT.

THE LEGAL DESCRIPTIONS IDENTIFIED AS TAX 1 SECTION 19, AND

TAX 2 SECTION 30, T1ON, R30E, NEED TC BE INCLUDED TO COMPLETE
PROOF OF OWNERSHIP OF THE LAND LIST IDENTIFIED IN ATTACHMENT
# 3 AND 4. OWNERSHIP COF TAX 1 SECTION 19, AND TAX 2 SECTION
30, T10N, R30E, IS STILL IN MR. SIMMONS NAME; THEREFORE, IT
WOULD APPEAR TEAT MR. SIMMONS SHOULD HAVE SOME SAY INTO WHAT

IS HAPPENING TO THESE WATER RIGHTS.

77 1 KEITH C. WILSON
SENTOR RESOURCE AGENT

MICROFILMED
MAEY 27 1999
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e ASSESSO’S LIST OF TAX NUIQSERS 4
10’ |
}ﬂ 70 ;;QE:‘_«\?B—

u_\l(’_“::.‘-;‘.- \ .

FREMONT COUNTY, IDAHO

""7§EH#.MAT‘LEM'-. T ik tammam DE Rt nRL :,. o .-:.-—-—:;;: TT==oun ekt
Descrlptlon of Each Tract of Land Demgnated by Tax Number

5 & RadEL BT UGS B PR LGSR S b P BT DL TR T S AR L T BT - RIS

e R AT S R 1 S L RIS

Ser ,
%E' - Beginning at the Northeast corner of the Northwest quarter of

plg
W the Southwest quarter Section Twenty-nine in Tsp. Ten North Range Thirty
LV : NeY
East Boise Meridlan thence: West Twelve Chains; Thence, South Eighteen

!

Ky R WY
chains; Thence Fast two cha.ins, Thence South eighteen chains; Thence
og' Azt Ak
west Three chains; thence South Fourteen chains, Thence west seven
.\g(gbf
chalins; thence South ten; chains to the Southwest corner- of the North-.

west quarter of the Nor hwaat quarter Section thirty two; thence East

{120 A Lo’
20 chains, thence Northﬁ}g:ty chains to place of beginning. L

///{VJU / dﬁ)f'ﬁ’rwi,m'.

MICROFILMED,
May 27 1999
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ORECEIvER
: FEB 24 1991
Ti0N R30E Section 19

. ' #9partinent of Waer
. Re
7k QRN T, Stmong wFastom Dlstm:t th;mm

The SE45W4 lying east of Highway 28 right-of-way; Lot 4 lying east
of Highway 28 right-of-way; and that part of Lot 3 lying east of
Highway 28 right-of-way and south of a line running east from the

intersection of the higway right-of-way and the existing fence line
(known as the Dance Hall field fence). #42322 oL

%‘%@“e"“ Bireb Crocle Comches - F_

The SE4SW4 lying west of Highway 28 right-of-way; Lot 4 lying west
-of Highway 28 right-of-way; that part of Lot 3 lying west of Highway 28
right-of-way and north of a line running east from the intersection of
the highway right-of-way and the existing fence line (known as the '
Dance Hall field fence). Compiled by Sheldon Bluestein 4/89.

4—"-

T10N R30E Section 30

X ‘-’w"‘e"-* Seranons

The north half of Section 30 lying east of the Highway 28
right—of-way. #42322

cud Qx j)@..f‘:‘?—.’..—:. Birck. Creels Rawncles
The east half of the NW4 lying west of the Highway 28
right-of-way. Compiled by Sheldon Bluestein 4/89.
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g % - | ‘ ‘ ' ‘TransferNo_. )‘ZI(LS'
' - o Application No. 32-0067/0090/008

0068/0069/009

. .-STATE OF IDAHO 0061/0091/00¢

| 'DEPARTMENT OF WATER RESOURCES
- APPLICATION FOR TRANSFER OF WATER RIGHT ol
' . TR " ﬁj: K ?&QVE&D
To Change the Point of Diversion and/or the Place of Use

Name of applicant William T. Simmons Phone _ 663-4322

Post office address Terreton, Idaho 83450
Yy A, DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced byjer‘ome

F. Reno.
a. - Decreeto _Wood Livestock Co., C. B. Watts & Edward M. Kaufman.
{Name) :
incase of Agnes B. Reno, et al ve. J, R. Richards, et al
 dated Sept. 6, 1922 in Ninth Dist. Court __countyof Fremont
_ ‘ {Name of court)
o b: License No. : issued by the !daho Department of Water Resources
¢.  Claim No. ‘ on file with the ldaho Department of Water Resources

2. If applicant is not the original holder of this right, explain how it was acquired and attach a copy of
the deed or other evidence of ownership of the land to which the right is 'appurtenant Real Estate
Sale contract dated April 3, 1975 from G. Marshall Bare and H. Margery Bare
See attached copy of recorded notice. o

. 3. Source of water Birch Creek tributary to sinks

Date of priority 9-10-1882 - 32-0067; 5-10-1886 - 32-0090 & 32-0093; 5-10-1887 - 32-0068

Waterslnggcﬁgtstﬁe ?&Tgv%lsngg'pglgﬁo%ggzg’ 32_0092 & 32-0061; 5-01-1901 - 32-0091

See land  amount  19.9 for Irrigation purposes from  Apr. ] t© Nov 1
Tist , , _ - | Y
attachment @mount_ for purposes from 10
arnount for - purposes from to
' {month/day — both dates inclqsive}
6. Total amount of water under right:  a. 19.9 cubic feet per second
&/for
‘ b. acre feet per annum
7. Location of original point of diversionis _ NW Yof NE . % of Section _ 24 ‘
" Township 10N . Range 20F - , B.M., in Clark County

_ Additional points of diversion, if any __ NE4SEY, SELNE%, Sec. 24, T. 10N, R. :29EL SWASHY,

Sec, 29, NWsNW%, Sec. 32, T. 10N, R. 30E{not given in decree but have historical]y
8. Lands irrigated or place of use;Deen at the above locations.)

NEVs NWV, : SWia SEVa or
. R . » - TOTALS
Twe FNGE SEC MEVa | NWVal SWik | SEVa | NEVa| NWTa| SWik | SEVa | MEVR | NWLa | SW4 | SETa | MEV: | NWla | SWa | SEYa

SEE LAND LIST ATTAGHMENT

Total number of acres to be irrigated




(32-0067

{32-0090 &
(32-0089

(32-0093,

{ .
132-0092 &
)7
/32-0091"

{32-0068

(32-0061C

(32-0069

LAND LIST ATTACHMENT

Description and location of place of use:

NEV4 HW W SEVe -
TWP. | RANGE | OB, v [ NWue| SWva] SEVa | NEVa| NWVA| SWVe | SEVa | NEVA| NWVe | SWVa | 5EVa| NEVA | NWVa | SWVa [ SEVA ToTAL
L. L.JjL.
TJON | 30E] 19 49 40140 44 - 160
10N | 30| 32 40 | 40 a0l 20] | 160
10N | 30E] 29 40 {40 4( 120
30 40 - 40
32 0 140 80
TON | 30E] 19 LA 40
30 140140 40 120
10N | 29E| 11 40 40
12 40 | 40
10N | 28E) 24 4{) 401 40 40| 160
Total number of acres irrigated 960

-

S
T
ARy
3

g

3.20

40
Bt

3.2

18.7
4-9—.'_9-



B. DESCRIPTION OF PORTION Or RIGHT FOR WHICH THE CHANGE IS R'EQUESTED {If the entire right is .
. requested changed, omit part B) '
1. Amount of water:  a. cubic feet per second
&/or
b. acre feet per annum _
2. Point of diversion Y ' %, Section Township
Range ' , B.M., County
Additional points
3. Place of use:
e | eance | sec NEVs NWYa SWYs SEVa _
' Tl NEVA ] NWLG | swWha | SEva ] NEL] NWa | Swia [ sEvs NE'Z NWs [ SWia ] SEva | NEV | Nl swisa | sEvs TPTA.B
C. OESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1.  Changein pplnt of diversion 18.7 | |
a.  Amount of waterto be diverted -38-9- c.fs. &/or acre feet
b. Pointls) of diversion __ NE %  NE %, Section 14 Township 10N
Range 29E  ,B.M.,,  Clark County
Additional po{nts NE%SN;‘&, Sec. 11 N NW%NE%, NE;ESEZE, SE%NEB&, Sec. 24, T; 10N3
R. 29E; SW4SWy, Sec. 29, NWuNW4, Sec. 32, T. TON, R. 30E, B.M.
c.  Description of diverting works 5800 ft. 8" buried mainline with concrete sumps, one
75_Hp*_pump+_ﬂne_lﬂo'hn pump.and 16, kmile 4" handlines .
d.  Describe the reasons for applying for a change in the point{s) of diversion .
Upper portion of ranch can be 1rr1gated more efficiently with pumps and
o o
_sprinklers system, ==
wslol)
_ )
2. Change in place of use e
. r"‘ xd
a.  Describe the lands or place of use to which the right will i@nsterred:
S . R : e
. NEVs WA SWTh SEVA _
TWP. RANGE SEC. g - TOTALS
NEVS | NWYa| SWVal SEVa | NEVa| NWva| swia | sEva | NEva] Nwva | swiad sEva | NEVa | Nwa | sWa | SE1a
10N | 29E [ 13 30 135 |35 130 35 110 |40 215
12 35 : 35
13 35 |40 15 20
14 135 20 ' . 55
24 25 25
25 110 ’ 10
10N | 30E | 19 30 10 |15 |35 20 110
' 29 : 20 ?D’
30 |10 [20 [30 {20 [20 |35 35 170
kY 5 1% 35 [20%| 40 {35 40 (40 230
- 960

-~ * 0.10 cfs of the combination of 32-0091,
riy owned'by Mrs.

appurtenant to Blue Donie pr
affected by this transfer

QA

otal number of acres to be nrngated

Cecil Carlso
e’

32-0092 & 32 0093 has been considered a3 bB&ING
Said water- w1}l not be



of diversion and/or the new land to be irrigated. -

township and range number,

Draw a map .indicating the new point(s)
Show clearly the fand invelved by section,

- b.

T T T T i 5 \
! ! m | ! | ! _ | ,
| ! i | “ | n i _
L In IM |" |.!Il|.||1_|||.||..|!I||"||..l.1l||.|||||—||l!|..||||w.||-1l- .—/ S ._-lllul
I R I N R _ o D1y Q)
| _ “ “ | " ! PRy R
! | | T ok I ! :
_ | i ! | _ | P Y _ :
“ I i — _ I i 2 . K 3 M
| | | | | | 0 BERNA N R
| _ . !
_ | | . | - L T N I I
T T B e T e R R A T
. _ “ ! i _ _ ) tllﬁ+§lJ ~ $
| > | - - 4
_ “ | L . _ ﬂ _0 _% v ._ﬂ_ _
| ! | ! v ! |
| _ | i _ N Lo|e
_ .
_ | —_ _ ||Jln-!..ir!l.l.1.1.ll.w ————f— — I||.|5|1|l||||_|||l
A A O Bt 0 [
_ | ’ : | _ 4 “ | “
| N, 3]
_ ! | ~ : |
f | | - T } _ f
| | : | I e T T N R i
_ _ ﬂ _ _ | p _
(RPN SN PN VNN S SN SR S B S N R s
1 v | | YR o
- I - -~ |
BREXd Ry | S _ _
EZ Vi (R | xR ] |
= _
| _ t ﬂ _ |
| [ A I .
_ . _ ___ sl _ I!I?!IIVI!III!ITIII
A N I P ' | T |
_ ks o _
_ _ ) , | _
R Y IS A SO IR . NI D " |
! St | ! e i ﬂ I G;L. _ | n}k | [ _ .
| | | T _ ! y ! _ -
| _ | ] W||L|||||:|¢||||||IL|||I|la¢||||1||+:||:|||41¢1, z
B Lo R |y ! _ ! i ! _ S
| fry w _M: ~ | _ _. _ | _ =
_ ‘ ; m | _ | _ J M
B} ‘ _ _ _ i | s
i ENLE | | i | | | Z
_ _ ! _ o _ '
o Y 9 _ | - _ ! _ _ El
I i “ '~ 4 “ _ M ” O H | ﬂ m.
— = - _ _ TR “ ﬂ “ | 2
0 ) _ - _ _ | ; | 5
T i | | S i | ]
_ .I|||._||||||| T 7T -llll e Ill.ll.llll—.| ||||||| e—— .
R L R S R v - R " g
. D Lo : I _
| I | i i | U
| Sl | 1 __ L \S | ﬂ | 3




3.  Remarks

| hereby' assert that no one will be injured by such change and the change does not constitute an enlargement

" in use of the original right. The information contained in this application is true to the best of my knowledge.

Subscribed and sworn to before me this

My cbmmiss;on expir@Z‘Zé’t’Mg)—a S://¢f&

"7/\5’" fivwvmfrnﬂ-

{Slgnature of applicant)
1577

%mm Z/ /%M/“’{

{Notary pubiic}

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

32- 0061C 32-0067,

Thls is to certify that | have examined Application for Transfer of Water Rights No. 32-0068, " 32-0069, '

and said application is hereby APPROVED

32-0089, 32-0090, 32-0091,
32-0092 and 32- 0093 '

1.  Approval of said application is subject to the following limitations and conditions:

1. A measuring device and lockable controlling works of a type acceptable to the
Department shall be permanently installed and maintained as part of the diverting works.
2. Use of water under this right is subject to control by the watermaster of State

Water District No. 320, Birch Creek.

3. The maximum rate of diversion under said right shall not exceed 18.6 cfs.

f:éd

.19 83

Witness my hand this ) 4 ay of February
FAT LS
== Ch1ef Operations Bureau
|
€™
= FOR DEPARTMENT USE ONLY
iy ‘
 Received by . Date §-%-77 Protest filed by //¥A/ 4 ;?2% Shegs )
Prelim. check by %4'4 Feed).gc'-oc’ d;) Md/ : B
g3 ' /
- Receipted by Date .4 - 77

Publishedin \ s, \fta M
Pub. dates uagﬂf \;),Q%»\jf?’r_ G727

 Watermaster recommendation requested on é.»/,?- Z7

rec’d.

Copies of protest forwarded by M

Hearing held by Date
Recommended far approval - denial

by 4. Spyie DA
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State of Idaho |

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

May 7, 1997

Kent Foster

Holden, Kidwell, Hahn, and Crapo
P.O. Box 50130

Idaho Falls, Idaho 83405

Re: Application for Transfer 3827 in the name of Birch Creek Ranches, Inc.
Dear Mr. Foster:

Thank you for your letter of April 4, 1997, I understand your frustration concerning the
processing of this application, As usual, the department finds itself in a position of having to
make a decision that cannot fully satisfy everyone and, perhaps, not anyone. As you know, the
Wagoners have actively sought the immediate approval of this transfer of a right which has been
deeded to them. The Findings of Fact in the preliminary order describe the changed conditions
that caused me to continue processing. This recognizes your opportunity to object to the
preliminary order to allow any unresolved matters to be heard.

You indicate that your letter can be treated as a petition for reconsideration or exceptions
to the preliminary order, but further indicates that you do not desire to delay entry of a final
order. IDWR is treating your letter as a petition for reconsideration. Rule 730.02a of IDWR's
Rules of Procedure (IDAPA 37.01.01) provides that a petition is denied if IDWR does not
respond within 21 days of receipt of the petition. Because IDWR did not respond within the 21-

= day period, the petition is denied by operation of the rules. Accordingly, the preliminary
"~ decision will be final on May 19, 1997, without further action of the department.

Your first concern relates to regulation of preseason use under the transferred rights. It is
apparent from the information provided in your letter that the approval of the transfer does not,
itself, create the concern about early diversions for irrigation or excessive diversion rates for
stock watering prior to the irrigation season. These issues could exist with or without approval of
the transfer application. If this matter cannot be resolved by communication and cooperation
between your client and the Wagoners, the private agreement, to the extent it provides a division
of valid water rights, can be enforced by civil action.

MICROFILMED
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Mr. Kent Foster
Page 2
May 7, 1997

Enforcement through the department or the water district requires that the water rights be
adequately known. The existing decrees on Birch Creek do not describe stock watering as a
separate use. Even so, stock watering rights do exist from Birch Creek where diversion and
beneficial use occurred prior to the mandatory permit requirement. To the extent these rights are
known, the following options exist for regulation through a watermaster:

1. Water districts have the option of authorizing the elected watermaster to serve year-
round.

2. Section 42-608(1), Idaho Code, provides for the watermaster to be cailed on upon the
petition of one wateruser stating the necessity for regulation.

3. Section 42-608(5), Idaho Code, provides for the term of service to be extended after
the irrigation season under certain conditions.

Next, you inquire whether the Wagoners have water rights for stock watering other than
the contractual agreement with Ted Sorenson. Wagoners filed Claim No. 32-10003 in the Snake
River Basin Adjudication which lists stockwater as a use. The stockwater part of this claim is
for 0.07 cfs from Birch Creek during the period February 15 to November 20 of each year. A
1930 priority is claimed.

Eight other claims filed by Wagoner on previously decreed rights from Birch Creek now
deeded to your client, listed stockwater as an incidental use to the irrigation use claimed.

Condition 8. The 1,186.5 AF annual volume was calculated by the procedure outlined in
your letter. The volume represents a reasonable field headgate requirement and does not take
into-account a delivery loss from the point of diversion to the field headgate. It is not intended
that the watermaster will [imit the use of water in accordance with this volume.

— -
— =

Condition 10. The reasoning behind this condition relates to the nature of the exchange
accomplished by the Sorenson/Wagoner agreement. Delivery has been made at the Wagoner
diversion under the rights originally appurtenant to his lands. To the extent that these junior
rights would have been in priority, it does not seem that the creek loss will be increased by
delivering water to the same point under an earlier priority right. When water availability causes
these junior rights to be curtailed, the delivery of the senior priority right a longer distance in a
losing reach will increase the bedloss, and under that situation a delivery loss will be assessed to
the right transferred to Wagoner under the approval. :

Will the same logic be applied to Sorenson? It will be under similar circumstances. The
loss to be assessed is an issue in a contested case involving Mr. Sorenson's transfer and must be
left for determination in that proceeding.

MICROFILMED
MAY 27 1999
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L.

Mr. Kent Foster
Page 3
May 7, 1997

Please contact me if you have additional questions on this matter.

c: Mac Wagoner
Breck Barton
Peter Anderson
Blair J. Grover
George Petersen

Jerry Rigby

Sincerefy,

NORMAN C. YO
Administrator
. Water Management Division

MAY 27 1999
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FRED J. HAHN
KENT W_FOSTER
ROBERT E. FARNAM
WILLIAM D. FALER
STEPHEN E. MARTIN
CHAREES A. HOMER
GARY L. MEIKLE

GAYLE A. SORENSON. P.A.
DONALD L. HARRIS, P.A.

DALE W. STORER

. Law Offices .

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C,

U.8. BANK OF IDAHO BUILDING
330 SHOUP AVENUE, THIRD FLOOR
P.O. BOX 50130
[DAHO FALLS, IDAHO 83403

TELEPHONE (208) 523-0620
FACSIMILE (208) 523-9518
E-MAIL HOLDNLAW@SRV . NET

Arthur W. Holden
[1877-196T)
Robert B. Holden
(1911-1971)
Terry L. Crapo
{1939-1982)
William §. Holden
- {15907-1988)

MARIE T. TYLER
JOHN G. SIMMONS

ROBERT M. FOLLETT RECEIVED

FREDERICK J. HAHN, Iil

SHAN B. PERRY APR u 7 199?
April 4, 1997 Department of Water Resources

Mr. Norman C. Young, Administrator

IDAHO DEPARTMENT OF
WATER RESOURCES

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re: In the Matter of Application for Transfer 3827 in the name of Birch Creek
Ranches, Inc.

Dear Mr. Young:

We have had an opportunity to review the preliminary order issued in the above
matter. Birch Creek Ranches is offended and astonished by the determination to ignore the
prior decision not to bifurcate the processing of this application from the processing of the
applications with which it was filed, and the determination to make a decision over the
objection of the applicant itself. However, Birch Creek Ranches has questions regarding the
"conditions of approval and remarks" which, depending upon the answers, may help to
moderate some concerns.

The first condition listed on the second page of the transfer document is that use of
water under the transferred rights is to be regulated by the district watermaster. The question
Birch Creek Ranches has is the practical issue of enforcement. For example, you make it
clear that the irrigation season is to begin April 15 and end October 15. In the experience of
Birch Creek Ranches, Wagoners ignore these dates, and divert when, and in such amounts
as they please. This year, 1997, they again began diverting in excess of 4.0cfs about April
1. And yet in the past, when Birch Creek Ranches has complained to IDWR and the
watermaster, Birch Creek Ranches has been informed that the watermaster has no
responsibility for preseason diversions. Do you envision that there is any enforcement
mechanism available, and if so, what is it?

MICROFILMED
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Mr. Norman C. Young, Administrator
April 4, 1997
Page 2

Very much related to the first question, is the issue of nonirrigation season diversions
by Wagoners for stock water purposes. Wagoners often ignore their agreement not to divert
more than .8cf5 for stock water during the nonirrigation season. Last year when Ted
Sorenson spoke with you about the problem and you refused to ask the watermaster to
regulate the stock water diversion, he understood you to promise that you would take care
of the stock water issue as part of the transfer. We see no reference to the problem in this
decision. Bewyond the contractual agreement with Ted Sorenson, what nonirrigation stock
water right does Wagoner have, and how can another water user enforce its regulation?

Under condi‘tion No. &, you have provided an annual volume limitation of 1,186.5 acre
feet. If we understand it correctly, this figure was derived from multiplying the number of
irrigated acres (339) by the 3.5afa figure in condition No. 3. What is the 1,186.5 acre feet
a limitation of, and.how can it be enforced? If the irrigation season is from April 15 to
October 15, that appears to be 184 days. If Wagoners divert the full 4.0cfs for 184 days, the
total volume diverted would appear to be more like 1,459.9 acre feet. How does that figure
relate to the 1,186.5 acre foot limitation.

Condition No. 10 seems to say that a delivery loss will be assessed only at any time
there would not have been water available under the former right. We don't understand the
reasoning, but that sounds like a very unlikely event. What is the reasoning, and will the
same logic be applied to the proposed transfer of the rest of the Simmons ranch rights further
downstream? Or is this just a decision not to assess the proportionate share of any
transmission loss against rights Nos. 32-00067 and 32-00090B?

You can, we suppose, treat this letter as a petition for reconsideration, or as exceptions
to the preliminary order. But it is not our intention to delay the entry of a final order in this
matter. We will very much appreciate receiving your response.

Very truly yours,

Kent W. Foste « noFILMED

MAY 2 7 1999
pc.  Breck Barton

Ted Sorenson



State of Idah, | .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E, BATT
GOVERNOR
March 24, 1997

KARL J. DREHER
DIRECTOR

RE: In the Matter of use of Application for Transfer No. 3827 in
the name of Birch Creek Ranches, Inc.

Dear Interested Party:

The accompanying order is a "preliminary order" issued by the
department pursuant to section 67-5243, Idaho Code. It can and

Any party may file a petition for reconsideration of a preliminary
order with the hearing officer within fourteen (14) days of the
service date of this order. The hearing officer will act on a
petition for reconsideration within twenty-one (21) days of its
receipt, or the petition will be considered denied by operation of
law. See section 67-5243(3) Idaho Code. '

EXCEPTIONG AND BRIEFS

Within twenty-one (21) days after (a) the service date of a
preliminary order, (b) the service date of a denial of a petition
for reconsideration from this preliminary order, or (<) the failure
within twenty-one (21) days to grant or deny a petition for
reconsideration from this preliminary order, any party may in
writing support or take exceptions to any part of a preliminary
order and may file briefs in support of the party's position on any
issue in the proceeding to the Director. Otherwise, this
preliminary order will become a final order of the agency.

If any party appeals or takes exceptions to this preliminary order,
opposing parties shall have twenty-one (21} days to respond to any
party's appeal. Written briefs in support of or taking exceptions
to the preliminary order shall be filed with the Director. The

MICROFILMED
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Director retains the right to review the preliminary order on his
own motion.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order,
the Director shall allow all parties an opportunity to file briefs
in support of or taking exceptions to the preliminary order and may
schedule oral argument in the matter before issuing a final order.
If oral arguments are to be heard, the Director will within a
reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Director orders
otherwise, all oral arguments will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other
matters filed with the Director in connection with the preliminary
order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of
receipt of the written briefs, oral argument or response to briefs,
whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentlary
hearings if further factual development of the record is necessary
before issuing a final order. The department will serve a copy of
the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the
order is effective fourteen (14) days after its issuance
if a party has not filed a petition for reconsideration.
If a party has filed a petition for reconsideration with
the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency
head did not dispose of the petition within twenty-
one (21) days.

Pg - 2
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Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this
preliminary order becomes final, any party aggrieved by the final
order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district
court by filing a petition in the district court of the county in
which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the
subject of the agency action is located.

The appeal must be filed within twenty-eight (28) days of this
preliminary order becoming final. See section 67-5273, Idaho Code.
The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

Sincerely,

A, Bl St

I.. GLEN SAXTON, Chief
Water Allocation Bureau

Enclosure
C: IDWR - Region
Pg - 3
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February 13, 1997

Mr. Kent Foster

HOLDEN, KIDWELL, HAHN & CRAPO
U.8. Bank of Tdaho Building
330 Shoup Ave., Third Flcor
P.O. Box 50130

Idaho Palls, ID. 83405

REE: Birch Creek Ranches Application for Permit
Dear Eent:

We are in receipt of the letter and application for permit you
submitted on behalf of Birch Creek Ranches. While I am sure you
have considered the matter fully before aubmitting thia
application, I wanted to write to confirm your understanding of the
following: (1)that this application, after being receipted, may not
even be advertized and could end up regiding in our hold file for
an extended period of time, (2) it iz mnot a given that there is
"gaved water" available for approprlation, and initially it appears
that the application viclates the understanding the Birch Creek
water users had with Ted Sorensen which ultimately allewed hias
application for a hydro-power right on Birch Creek to be approved,
(2) the moratoriums are specifically established to prevent new
land from being irrigated. Even though the land identified in this
application has been irrigated in the past, the transfer of the
water rights by Blaine Larsen has, for moratorium purposes made it
new ground, The mitigation proposal, if it has any merit, would be
limited to use on other jrrigated ground.

We will hold the check and applivation until February 19 in
case you chose to reconsider proceeding with this application.
Since the application appears toc be generally in form to be
receipted it will commence its official residency on that date.

Very truly youre,

e

(R

Ronald D. Carlson
Manager, Eastern Region

Post-R™ brand fax tranamidsl memao 7671 F‘an |
N TFrem

“ EThOR
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Law Offices .

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

FRED ). HAHN U.5. BANK OF IDAHO BUILDING Arthur W. Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR (1877-1967)
ROBERT E. FARNAM P.O. BOX 50130 Robert B. Holden
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 (1911-1971)
STEPHEN E. MARTIN Terry L. Crapo
CHARLES A. HOMER {1939-1982)
GARY L. MEIKLE Williarn S. Holden
GAYLE A. SORENSON, P.A. TELEPHONE (208} 523-0620 (1907-1988)
DONALD L. HARRIS, P.A. FACSIMILE (208) 523-9518
DALE W. STORER E-MAIL HOLDNLAW@SRV.NET
MARIE T. TYLER
JOHN G. SIMMONS
ROBERT M. FOLLETT R EC E I V E D
FREDERICK J. HAHN, ITI )
SHAN B, PERRY

FEB 1 g 1997

Febmary 14, 1997 Dapartmant of Watar Resources

5{;’/&1\/ —
v ec ollact 10 @ 4

Mr. Carl J. Dreher, Director /T'«/
IDAHO DEPARTMENT OF té VP sl el

WATER RESOURCES f MA"V -
1301 North Orchard Street ot ve Xe e
Statehouse Mail Coar S W Alue /9 .
Boise, Idaho 83720 A) R s Giuen (4

Caa&/’/ b /IIU“ ' we
Re:  Birch Creck Ranches, Inc. e sen /e ot o AT :/3 P
. e &R cc
Dear Director Dreher: 5 { Qw" £ty @ A e =7 21 yo o ®
/' F oS roc €S I,

We are writing directly to you because of apparent actionﬂ)f employees of the
Department which are surprising to us and of significant concern to our client.

On February 11, 1997, we sent an Application for Permit to the Eastern Region Office
here in Idaho Falls for filing and processing. A copy of our transmittal letter summarizing
the application is enclosed for your reference.

On Thursday, February 13, 1997, [ received a telephone call from Mr. Harold W.
Jones of the Idaho Falls office who advised me, as best I could understand, that the
application had been received, but that Ron Carlson, after consultation with Norm Young,
had instructed Mr. Jones to advise us the application would not be accepted for filing and
would not be processed. When I inquired why, Mr. Jones indicated a decision had been
made that there is no saved or salvaged water to appropriate. I stated to be my understanding
it that such a determination was to be made after hearing evidence, and in the context of
proper processing of the application. Mr. Jones then informed me he was just the messenger.
I requested that the rejection of the application and the reasons therefore be put in writing and

furnished to us. I did not receive either an affirmative or a negat1m &;%onse h}i% this request.
D
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Mr, Carl J. Dreher, Director
February 14, 1997
Page 2

We would appreciate anything you can do to assure and expedite a written explanation
of this prejudgment of our client's application. Since timing is important to our client, we

would request this within 10 days. Thank you very much for your kind consideration of this
matter.

Very truly yours,

Kent W. Foster

Enclosure

pc.  Ted Sorenson
GAWPDATAMWWRGIIGIDWR213 LTR sjw
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HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

FRED ). HAHN U.S. BANK OF IDAROQ BUILDING Arthur W, Holden

KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR. (1877-1967)
ROBERT E. FARNAM P.O. BOX 50130 Robert B. Holden
WILLIAM D. FALER IDAHO FALLS, [DAHO 83405 (1911-1971)
STEPHEN E. MARTIN Terty L. Crapo
CHARLES A, HOMER (1939-1982)
GARY L. MEIKLE William 5. Holden
GAYLE A. SORENSON, P.A. TELEPHONE (208) 523-0620 (1907-1988)
DONALD L. HARRIS, P.A. FACSIMILE (208) 523-9518

DALE W. STORER E-MALL HOLDNLAW@SRV NET

MARIE T. TYLER

JOHN G. SIMMONS
ROBERT M. FOLLETT
FREDERICK J. HAHN, I1I
SHAN B. PERRY

February 11, 1997

3

IDAHO DEPARTMENT

OF WATER RESOURCES
900 N. Skyline
Idaho Falls, Idaho 83402-1718

Gentlemen:

We are enclosing an Application for Permit for filing, together with a check for the
filing fee in the amount of $420.

This is an application for permit to appropriate the water saved or salvaged because
of the construction by Mr. Ted Sorenson of a power plant using water from Birch Creek in
Clark County, Idaho. The construction of the new diversion, lined pond and power channel,
and pipeline to the power plant eliminated former transmission losses which occurred in
about 3,000 feet of the Birch Creek channel and approximately 8-10 miles of the old Reno
Ditch. The elimination of such losses has resulted in the presence, in Reno Ditch where
discharges from the power plant are reintroduced, of significantly larger amounts of water
than were ever historically present at that location.

The old case of Reno v. Richards, and it's progeny, holds that saved or salvaged water
belongs to the one who makes the investment of time, resources and effort which resuits in
the savings. The mandatory permit statutes have come into being since the old supreme court

decisions and applicant has elected to proceed as provided in the current statutory
framework.

We are, of course, very much aware of the existence of the moratorium imposed by
the director in May of 1992 and amended in April of 1993, as well as the provisions of Idaho
Code §42-1806. This proposed application is sought under the provisions of paragraph 9(b)
of the April, 1993 Amended Moratorium Order because of mitigation which the applicant
proposes to provide.

MICROFILMED
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IDAHO DEPARTMENT OF
WATER RESOURCES

February 11, 1997

Page 2

Specifically, the application seeks to appropriate 34% of the flow of Birch Creek at
the new Reno diversion, which would be as much as 17¢fs when the total flow at the Reno
diversion is 50cfs. Up to 16.9cfs is proposed to be used for irrigation of up to 1,264 acres
of land through a gravity flow sprinkler system. Ifthe water were not used for irrigation, we
assume it would both evaporate and percolate. The percolation would uitimately be to the
regional aquifer system. With the proposed farming development, some portion would
presumably be consumed by the crops irrigated, and only the balance would ultimately

percolate. Potential evaporation will be significantly reduced because of the closed system
of gravity flow sprinkler lines.

Applicant has acquired, through long term lease agreement or through purchase, four
groundwater rights under which water has been diverted from the Snake Plain Regional
Aquifer down gradient from the area of former recharge from losses through the lower end -
of Birch Creek and the Reno Ditch, as well as from the land proposed to be irrigated under
this permit. The four groundwater rights, evidenced by licenses nos. 35-07334, 35-07511,
33-02106 and 33-02141, have a total diversion rate of 16.34cfs, and are presently appurtenant
to 1,232 acres for the irrigation thereof. Applicant offers to forego pumping of some or all
of the groundwater under these rights as mitigation for any amounts of the saved or salvaged

water which will be consumed through irrigation and not returned to the regional aquifer as
recharge.

Applicant is most interested in moving this application forward as soon as possible,

and therefore will appreciate all that can be done to expedite the publication of notice and
processing.

Thank you for your assistance.

Very truly yours,

s

Kent W. Foster
RAfr
.r‘sg._.a!""_‘.IDF I i
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. Law Offices .

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

FRED J. HAHN U.S. BANK OF IDAHO BUILDING Arthur W. Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR {(1877-1967)
ROBERT E. FARNAM P.0. BOX 50130 RECEIVED Robert B. Holden
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 (1911-1971)
STEPHEN E. MARTIN ’ Terry L. Crapo
CHARLES A. HOMER F E B . 4 199? (1939-1982)
GARY L. MEIKLE William 8. Holden
GAYLE A. SORENSON, P.A. TELEPHONE (208) 523-0620 , (1907-1988)
DONALD L. HARRIS, P.A. FACSIMILE (208) 513-9518 Departmeni ¢ Weler Hasources

DALE W. STORER E-MAIL HOLDNLAW@SRV.NET

MARIE T, TYLER

JOHN G. SIMMONS
ROBERT M. FOLLETT
FREDERICK J. HAHN, Il
SHAN B. PERRY

February 21, 1997 7 N Y

‘f it .’g“ B

% - L

Mr. Ron Carlson
IDAHO DEPARTMENT
OF WATER RESOURCES
900 N. Skyline
Idaho Falls, Idaho 83402-1718

Re:  Birch Creek Ranches Application for Permit

Dear Mr. Carlson:

We received you letter of February 13, 1997, on February 19, 1997. Your letter and
the enclosures were postmarked February 18, 1997. You indicate you will hold the check
and the application until February 19, pending our further response, but the check and the
application were enclosed with your letter. Mr. Harold Jones had left a message on our voice
mail on February 18, that the check and application had apparently been enclosed with your
letter by mistake. We are returning the check and the application with this letter.

We have reviewed the three statements contained in your letter concerning which you
seek to confirm our understanding. Perhaps you are referring to rules or statutes or
applicable law of which we are unaware, because we do not share the referenced
understanding. We must therefore request additional enlightenment.

First, you say that if the application is receipted, it cannot be advertised, but must
reside in your hold file. We have searched the amended moratorium order and statutes for
such a requirement, but have been unsuccessful in finding it. Paragraph 9.b) of the order
appears to say that the moratorium does not prevent the director from reviewing for approval
an application for permit if it can be shown that development and use of the water pursuant
to the application will have no effect on prior surface and groundwater rights because of

mitigation provided by the applicant to off set injury to other nggﬁ% P%igﬁe neither the
i M __MED
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Mr. Ron Carlson
February 21, 1997
Page 2

amended moratorium order itself, nor the legislative approval of it (Idaho Code §42-1806)
appears to change other existing statutes, we presume any review of an application meeting
the provisions of paragraph 9.b) would of necessity be done pursuant to the provisions of
Idaho Code §42-203A. The provisions of Idaho Code §42-203A(1) and (2) appear still to
say that upon receipt of an application to appropriate the waters of the state, the department
"shall" prepare the appropriate netice and "shall" cause it to be published. if there is some
other applicable law, we would appreciate a citation to it.

Second, you say it is not a given that there is any "saved water" available for
appropriation, and that it appears the application violates an understanding between Ted
Sorenson and the Birch Creek Water users which allowed his application for a Hydro-power
right to be approved. Again, our understanding must be deficient. We thought IDWR itself
had determined in 1985 that there would be a saving of water in the construction of the
Hydro-Electric facility from elimination of 3,000 feet of Birch Creek Channel and several
miles of the old Reno Ditch. That decision was affirmed on appeal to the District Court. We
have learned in recent times, in another proceeding, that IDWR does not necessarily accept
that it is bound by its prior decisions affecting water rights, but does it also take the position
that it is not bound by a decision of the District Court on appeal?

We are puzzled by your reference to an understanding between Ted Sorenson and the
Birch Creek water users which allowed approval of the hydro-power right. We cannot recall
any such understanding. We thought the permits to divert the water and construct the hydro-
power plant were granted only after litigation with and over the protests of the potentially
affected Birch Creek water users. In fact, those same downstream water users are presently
being significantly benefited by the presence of the saved water in the Reno Ditch after it
leaves the power plant, illegally, as stated in Idaho Code §42-201(2).

Finally, you appear to have prejudged the issue of mitigation as well as whether there
1s saved water available to appropriate. We understood the purpose of the moratorium was
to prevent new appropriations of water during a serious drouth, but we do not disagree that
one way to insure no new development is to prevent additional land from being irrigated.
However, your references to land which has been irrigated in the past becoming new ground
for moratorium purposes, and your conclusion that Birch Creek Ranches’ proposal to take
out of production an equivalent amount of land to that which would be placed in production

;*J'?ICF%OF'H_MED
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Mr. Ron Carlson
February 21, 1997
Page 3

is not mitigation, convinces us that you must be referring to rules or laws we have not
reviewed.

In summary, we apparently need a good deal more explanation and citation to
authority to be able to understand why the merits of this application must be prejudged even
before the application is processed, and why, if it is recelsted, it must resiGe in your bold file
for an extended period of time. Your further response will be greatly appreciated.

Very truly yours,

vy

Kent W. Foster

-

pc.  Carl J. Dreher, Director
GAWPDATAKWR6936IDWR0220 LTR sjw
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HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

FRED J. HAHN U.5. BANK OF IDAHO BUILDING Arthur W, Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR (1877-1967)
ROBERT E. FARNAM P.O. BOX 50130 Robert B. Holden
WILLIAM D. FALER TDALIO EALLS, [DAHO 83405 {1911-1971)
STEPHEN E. MARTIN Terry L. Crapo
CHARLES A. HOMER N {1939-1982)
GARY L. MEIKLE William S. Holden
GAYLE A. SORENSON, P.A. TELEPHONE {208} 523-0620 {1907-1988)

DONALD L. HARRIS, P.A. FACSIMILE (208) 523-9518

DALE W. STORER E-MAIL HOLDNLAW@SRV.NET
MARIE T. TYLER

JOHN G. SIMMONS
ROBERT M. FOLLETT
FREDERICK J. HAHN, Il
SHAN B. PERRY

March 5, 1997

Mir. Gary Spackman

IDAHO DEPARTMENT OF
WATER RESOURCES

2735 Airport Way

Boise, Idaho 83705-5082

Re:  Applications of Ted S. Sorenson, d/b/a Sorenson Engineering, for transfer of
saved water rights

Dear Mr. Spackman:

We certainly appreciate your letter of February 25, 1997. It is the first response we
have had to any of our recent requests for refunds when we have withdrawn an application
on behalf of Mr. Ted Sorenson or one of the entities in which he is involved.

There are actually three applications which have been withdrawn, and filing fees
totalling $185.

The first two applications were initially filed on November 29, 1993. (See attached
transmittal letter). Harold Jones returned our first check and requested a larger one. (See
Harold's memo to us of 12/01/93). We then sent our check No. 54136, dated 12/02/93 in the
amount of $135, pursuant to his request. A copy of our check No. 54136, both front and
back, showing it was deposited to the State Treasurer's account by IDWR is enclosed.

Ted Sorenson's object in filing these two applications was (1) to address the issue of
transmission loss when the upper Birch Creek land is not irrigated and the water is allowed
to flow down to the new Reno Diversion, and (2) to utilize the substantial amounts of water
saved by ellimination of 3,000 feet of old Birch Creek channel and 8 to 10 miles of the old
Reno Ditch, which was replaced with PVC lined channel and pipeline.

MICROFHI MED
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Mr. Gary Spackman
March 5, 1997
Page 2

After the filing of these two applications, we did hear from you. As we understood
it, you questioned the existence of any right to the use of the saved water. In your letter of
March 7, 1994, you indicated either Keith or Norm would be in Idaho Falls on March 16, and
would visit with us further. We did eventually visit by telephone with Norm, and I thought
we had worked out an approach that would be more acceptable to IDWR. That is the reason
for the filing of the third application on May 17, 1994. (Actually the second application
dealing the saved or salvaged water - see copy of our letter to you dated May 17, 1994). A
copy of our check No. 55162, also dated May 17, 1994, in the amount of $50, is also
enclosed, again showing on the back that it was paid to the State Treasurer by IDWR.

Just prior to filing this third application, we wrote to you and Harold Jones (both
letters are dated May 12, 1994, and copies are enclosed) withdrawing the first two
applications and requesting refunds. (I see I requested the wrong refund of Harold - the $45
had been changed to $85). So far as [ am aware, none of the three applications was ever
receipted or processed, nor did we ever receive a refund. Our most recent withdrawal of the
third application and request for refund is dated February 5, 1997, and was directed to Norm.
(A copy is enclosed). I had apparently misunderstood the discussions with Norm.

It does appear that our checks were cashed. Although it is hardly worth your time and
effort, we wanted to follow up and disclose what our records show. We apologize for
troubling you with this trival matter, but do appreciate your attention.

Very truly yours,

AT

Kent W. Foster

Enclosure
pc.  Norm Young/ letter only

Ted Sorenson / letter only
GAWPDATAKWR6936MDWR0305 LTR 5w
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Form No. 42-1409(2)a 1/88

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

CIVIL CASE NUMBER: 39576

_E;@iﬁiiff?{$1”} "AMENDED
i M NQTICE OF CLAIM

IN RE THE GENERAL ADJUDICATION Ident. Number _A32-00067
OF RIGHTS TO THE USE OF WATER FROM Date Received
THE SHNA &RIVER BASIN WATER SYSTEM Receipt Number w&o/‘ﬁ

. (';_'. .,
LT,
. E@k R

IEEH i
O A : e ]

APR 101950 WATER RIGHT APRA C iy v %

b ACQUIRED UNDER STATE LAW ek 4
Cpartment ol Water Re: .00 00s . Mhu&ntm My s s

Eastern District Qibien l— -~ kmrnfaiﬁ)ﬁ'é'n.}ﬂ'r B ;

1. Name of Claimant(s) _Birch Creek Ranches. Inc.” Phone (208) 523-0620 %
%Holden, Kidwell, Hahn & Crapo ;

Mailing Address __P.0, Box 50130, Idaho Falls, Idaho  %ip _83405
2. Date of Priority {Only (1) per claim) _ESeptember 10, 1882
3. Source of water supply {a) _Birch Creek
which is tributary to (b) _Sinks

4.a. Location of existing

point of diversion is: Township _1Q0N, Range _29E. Section __11 .,

__ 174 of _NE_ 1/4 of _SW , Govt, Lot, B.M,, County of _Clark ;
Additional points ot diversion if any: :
NW NE, SE NE; T.10N, R,30E, S,29, NW SW: 5,32, NW NW, SE SW,

b. If instream flow, beginning point of claimed instream flow is:

Township Range Section P 1/4 of 174 of ls4,
Govt. Lot B.M,., County of
ending point is: Township Range Section . — . 1/4 of

 _ 1/4 of 1/4 Govt. Lot B.M., County of

et p—

5. Dbescription of existing diversion works (Dams, Reservoirs, Ditches,
Wells, Pumps, Pipelines, Headgates, Etc), including the dates of any
changes or enlargements in use, the dimansions of the diversion works as
constructed and as enlarged and the depth of each well.

___Pumps to sprinklers. headgstes to ditches for flood jrrigation, ;

R ITVED




Condition 10 - This condition reserves jurisdiction for the
department to retroactively determine appropriate losses to
charge for this transfer or any other rights being transferred

in order to provide equity among the water users on Birch
Creek,.

Please advise me at your earliest convenience how you wish the
department to consider your April 4, 1997 letter in order that the
department can pursue subsequent actions if appropriate.

If you have gquestions, feel free to contact me.

Sincerely,

NORMAN C. YOQOUNG
Administrator

c: IDWR - E. Region
Harold Jones

Breck Barton
Mac Wagoner

vl T
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letters/foster.5 4-14-97 lgs

date

Kent Foster

HOLDEN, KIDWELL, HAHN & CRAPO
330 Shoup Ave, 3rd Floor
Idaho Falls, ID 83402

RE: TRANSFER NO. 3827 IN THE NAME OF BIRCH CREEK RANCHES, INC.
Dear Mr. Foster:

The department has reviewed your letter dated April 4, 1997
and seeks clarification of your intent with respect to it. The
department wants to know whether you want the letter treated as a
petition for reconsideration in the above referenced matter or as
a letter of inquiry. As you know, the filing of a petition for
reconsideration will delay the effective date of final action in
this matter contrary to the intent you stated in your letter.

The following explanation with respect to the Conditions of
approval and Remarks hopefully will provide more information for
you.

Condition 1 - You have asked whether there is any
enforcement mechanism available relative to diversions
during the non-irrigation season. Water districts have the
option of authorizing their elected watermaster to serve
year-round., Such on-going regulation may lend itself to the
have expressed. One unknown at this point,

s to know what rights exist for non-irrigation

use such as for stockwater. As you know, those

ghts will have to be determined in the ongoing Snake River

Bar:un Adjudication. A ey, O
gért;-ﬁf éﬂ9§x>) ;Zxr;::ﬁ%ZF#a' A rece o oF
KT 5 5 e T %6 .5 AF annual limifation was IZL2¥bQA

determined by multiplying 339 acres by 3.5 acre feet per
acre. The volume is a field headgate requirement which is
not necessarily the same as a volume authorized at the point
of diversion. As a practical matter, enforcement of a field
headgate requirement would be difficult since losses for
each individual dellvery system would have to be determined
and considered in arriving at the authorized volume to
divert at the source of water. As is often the case, full
time diversion of irrigation rights will produce a volume of
water larger than required by most crops and larger than
authorized by many water rights.

MIGROFILMED
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HOLDEN, KIDWELL, HAHN & CRAPQ, P.L.1.C,

FRED J. HAHN L5, BANK OF INABG BUTLLDING Asthur W. Holden
KENT W. FOSTER 330 SHOUF AVENUE, THIRD FLOOR {1877-1057)
BOBERT E. FARNAM . PO.BOX 40136 Robert B. Holden
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STEPHEN 15, MARTIN Terry L. Crape
CHARLES A, HOMER (1e30u1982)
GARY L. MEIKLE William 5. Holden
GAYLE A. SORENSON, P.A. TELEPHOME (208) 523-0620 {1907-1988%
DONALD L. HARRIS, P.A. FACSIMILE (208} 323-9518

DALE W. STORER, E-MAIL HOLDINLAW@GSRY NET

MAKIE T. TYLER

IOHN G, SIMMONS
ROBERT M. FOLLETT
FREDERICK 1. HAHIN, I
SHAN B, PERRY

March 14, 1997

Mr. Norm C. Young

IDAHO DEPARTMENT OF
WATER RESOURCES

1301 North Orchard Street

Statehouse Mail

Baise, Idaho 83720

Re:  Birch Creek Ranches' Application for Transfer No. 3827

Dear Mr. Young:

We are in receipt of your letter of March 7, 1997, and the copy of Mr. Barton's letter
to you of February 28, 1997, which you enclosed. Rirch Creek Ranches, through Mr. Ted
Sorenson, has asked that we respond as follows.

Mr. Sorenson has agreed and does agree in many respects with Mac and Betty
Wagoner. First, he entered into the "Memorandum of Agreement” with the Wagoners in the
summer of 1990, under the terms of which, he and Wagoners agreed to trade 4. Gefs of Birch
Creek Ranches' earlier priority water rights for 4.0cfs of the Wagoners' water rights, and
pursuant to which Wagoners agreed to sell to Sorensons their "high water" rights.

Mr. Sorenson alse agrees that some of the terms of that agreement have been
completed; for example, deeds conveying the respective water rights to each other have been
exchanged and recorded, and the $15,000 has been paid by Sorensons to Wagoners.

We do not know whether Wagoners have withdrawn their SRBA claim for 10.0cfs of
"high water” or not. Formal assignments of notices of claims and change of ownership forms
were filed with IDWR by Birch Creek Ranches in June of 1995, but the records of IDWR
with respect to change of ownerships were apparently not changed. We received a letter

M!CPC)F?#.M?E%
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Mr. Norman C. Young
Mazch 14, 1997
Page 2

from Gregory J. Taylor of the 1daho Falls office of IDWR, dated June 19, 1995, indicating
the changes would not be made until "the transfers are approved”. Perhaps Wagoners
received a similar notice.

As nearly as we can tell, Wagoners do not yet believe they are bound by the
provisions of paragraph 6 of the agreement which provides that they wiil not divert, for
stockwatering purposes. more than 8cfs of water prior to the frrigation season. .ast year,
diversions in excess of 2.0cfs were measured in the Wagoner ditch on more than one
occasion well in advance of the irrigation season.

It is also true that in the spirit of the agreement, Wagoners filed an application for
transfer of their water rights to D&D lands, and Birch Creek Ranches filed two amended
applications for transfer, one to transfer 4.0cfs to Wagoner lands, and the second to transfer
the balance to D& lands. This all took place in January of 1991 according to our records.
It appears that the first amended application for transfer of Birch Creek Ranches was
subsequently renumbered 3827,

A time did come during the intervening delays in the processing of these applications
when Wagoners, through Mr. Barton, sought to bifurcate the proceedings and have the
department proceed with processing of only application 3827. We had the same objections
then as we do now, and we understood IDWR to have decided against bifurcation.

Last January, 1996, we received a telephone call from Mr. Harold Jones of the Idaho
Falls office of IDWR from which I somehow gained the understanding that Wagoners had
filed a new application for transfer to change the place of use for the 4.0cfs of Simmons
rights to the Wagoner lands. As it turns out, I apparently misunderstood, but in reliance on
what we did understand, we then prepared and filed the amended application to transfer the
Simmons, Woodie and Wagoner rights to the new lands acquired by Birch Creck Ranches.
We only recently lcarned that, in fact, Wagoners did not file 2 new applicaiion, but rather
relied upon Birch Creek Ranches' prior amended application which was renumbered 3827.

We would think that Wagoners could have filed a new application, which is what we
thought they had done for over a year. We thought, when we filed Birch Creek Ranches
companion application, that they would be processed together, Since that is not the case, we
have no particular problem with Wagoners relying on the pending application of Birch Creek
Ranches, Mo. 3827; after all, the protests of Newmans and D&D, they claim, have been
withdrawn.
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But application number 3827 is still an amended application of Birch Creek Ranches,
not Wagoners., We don't recall that it has been formally assigned to Wagoners, and we
believe they have no legal control over it, however beneficially interested in the outcome
they may be. But we recall that there was an issue raised by the protests, which is common
to both 3827 and amended 3853, whether it s now asserted with respect to 3827 or not. That
issue is, of course, the amount of transmission losses to be charged against the various rights
and portions of rights for which the points of diversion are proposed to be moved down
stream. We have never believed any of the rights should be charged a greater loss than that
which will actnally occur from the proposed change, and hence we would not expect there
to be a significant charge against the 4.0cfs from the Simmons' diversion down to the
Wagoner diversion. On the other hand, charges of 30% to 50% have been suggested by
others, and if the final decision were to be in that magnitude, then the portion to be assigned
to the 4.0¢fs proposed to be transferred to Wagoners may potentially be significant.

Mr. Barton claims that the Simmons' water has been delivered to the Wagoner ranch
for more than five years. Since there is no approved transfer, we would think the water
delivered to Wagoners has been delivered pursuant to their own righis. But they have clearly
been receiving the full 4.0cfs, and there is obviously no likelihood that they will be
prejudiced or injured in any manner if that status continues until the processing of both of
Birch Creek Ranches' applications, 3553 and 3827, are completed.

Perhaps because the protests to 3827 have been withdrawn, Wagoners will not need
to participate in any of the proceedings, but that is, of course, their decision. We strongly
object to any final action on application No. 3827 until the final processing of application
No. 3553 is completed.

Thank you for your continued attention to this matter.

Kent W. Foster
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State of Ida’o .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL I. DREHER
DIRECTOR

March 7, 1997

Kent W. Foster, Esq.

HOLDEN KIDWELL HAHN
& CRAPO,PLL.C

P.O. Box 50130

-Idaho Falls, Idaho 83405-0130

Re:  Mac and Betty Wagoner Transfer Application No, 3827

DPear Mr. Foster;

Enclosed for your information and comment is a copy of a letter dated February 28, 1997,
from attorney Breck Barton requesting on behalf of the Wagoners that the Department take final
action on Transfer No. 3827, Because the interests of your client Ted Sorenson are involved in

this transfer proceeding your view on this matter would be appreciated. Please respond within the
next ten days.

Sincerely,

e ,

NORMAN C. YOUNG
Administrator
Water Management Division

Enclosure

¢¢. Breck H. Barton, Esq.
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Law Offices of MAR u 5 1997

Bl'eClQ Barton 8 A.SSOCiateS, P.A_. Pragtmas v et Bagoymn,

70 North Center, Suite 2
P.O. Box 100
Rex]ﬂu‘rg, [ 83440
Breck H. Barton, J.D. (208) 356-4880
Gary L. Longmore, [.ID.,, LL.M FAX (208) 356-4882

February 28, 1997

Mr. Norm Young

Idaho Department of Water Resources
1301 North Orchard Street

Statehouse Mail

Boise, ID 83720-9000

RE: Mac and Betty Wagoner Transfer application #3827
Dear Mr. Young:

I write for and in behalf of my clients, Mac and Betty Wagoner. [ write to request that the
department formally move to approve the exchange of water rights previously entered into
and consummated between the Wagoners and Ted Sorenson. The department has a copy of
the agreement entered into by the Wagoners and Sorenson for the exchange of their water
rights. These water rights have in fact been exchanged. Consideration has been paid and
deeds have been exchanged. Mr. Wagoner has recorded his deed. 1 enclose a copy of those
deeds for your review.

Several yeais ago and concomitant with this exchange certain appiications for transfer were
filed. Ted Sorenson filed application for transfer #3827 under the name of Birch Creek
Ranches, Inc. This application proposed to transfer the exchanged water from the Simmons
ranch to the Wagoner ranch. This application is stilt pending. 1t has been the subject of a
stipulation agreeing to the exchange by D&D Ranches Inc., and Mr. LaVar Newman. You
have copies of their consents in your file.

Mr. Wagoner is now the owner of the water rights referenced in #3827. He demands that
the department formally approve his exchange. It is ill conceived of the department and
morally wrong to delay approval of this exchange. In fact, this water has been delivered to
the Wagoner ranch and has been used by the Wagoner Ranch for more than 5 years.

Page 1 WCROFHMED
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Mr. Wagoner filed application #4166. This proposed to move the water exchanged to Mr.
Sorenson to a point of diversion then specified by Mr. Sorenson. In fact, this application is
now dead as the water rights mentioned therein have been transferred to Mr. Sorenson and
are now his property. Further, these water rights now form a part of amended application
#3553 recently filed by Ted Sorenson and for which publication for purposes of comment
and/or protest has now been completed. Mr. Wagoner formally withdraws application #4166
if you desire to so note on your records but it is our position that this application 1s dead

inasmuch as the water rights are now included in Mr. Sorenson’s amended application
#3553.

As part of the hearing process in application #3553 amended the department can readily
ascertain and casily handle any move of those water rights formerly appurtenant to the
Wagoner property to some location down stream. It would seem that defacto the exchange
has been accomplished by all concerned except for the department having made official
record of the same. There is absolutely no reason for the department to involve Mr. Wagoner
in another round of protracted hearings on water rights to which he has no claim nor interest.
Effectively, Mr. Wagoner is now the owner of application #3827 inasmuch as 1t describes
his water rights and Mr. Sorenson is the owner of application #4166, which is dead, as the
water rights therein have been fully consumed and dealt with by curréntly -pending
application #3553 amended.

In prior hearings we requested that the issue of the exchange be bifurcated. The department
refused to do so. We still believe that the department was wrong in that determination and
needlessly caused Mr. Wagoner significant legal expense as a participant in an unnecessary
hearing. Please bear in mind that it has only been a few years since the department would
readily have approved this exchange given the statutory basis previously existing for the
exchange of water rights. In amending our water rights law we do not believe the legislature
intended to prohibit exchanges of waters nor do we believe they intended to have the
department exercise unnecessary and unwieldy procedures in effecting a simple exchange
of water right priority dates.

Any currently pending protest to application #3553 amended can be dealt with as the same

pertains to a new point of diversion and/or place of use for the water rights exchanged to Mr.

Mr. Sorenson. The effect has been for the past several years that the water rights formerly
appurtenant to the Simmons property have been appurtenant to the Wagoner property. Any.
transfer of water rights previously held by Wagoner can easily be dealt with in the currently
pending application by Mr. Sorenson.

We request that the department take this action before any action whatsoever 1s taken
concerning application #3553 amended as now pending. We request that such be done in
10 days. The patience of the Wagoners has been taxed and resources have been stretched.

Page 2 o
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It is not our intention to go through additional hearings that are needless to finalize this
exchange.

As a final note, the departments records are absolutely clear that there are no protestants to
this exchange of the water rights. Should Mac desire to move his water rights acquired from
the Simmons property to some location other than his own such would be subject to
publishing and protest. Effectively, Mr. Sorenson now desires to move the water rights
acquired from Mr. Wagoners ranch to some location other than the Simmons property. Such
can be dealt with effectively in the currently pending application #3553 amended. Please,
take the action necessary to approve the exchange without the necessity of further legal
involvement.

Very truly yours,

Breck Barton

BB/eh

Enclosure

cc: Mac & Betty Wagoner

Ron Carlson
Harold Jones

Page M'fCHQp;LM:..
TILMED

; :; Y



L ® o AB552

QUITCLAIM DEED
THIS INDENTURE, made this 20th day of September, 1994, between BIRCH
CREEK RANCHES, INC., hereinafter referred to as "FIRST PARTY", and MAC
WAGONER and BETTY WAGONER, husband and wife, hereinafter referred to as
"SECOND PARTY", whose mailing address is:

Box 296
Dubois, Idaho 83423

WITNESSETH:

THAT FOR AND IN CONSIDERATION of ONE DOLLAR ($1.00) and other good
and sufficient consideration, receipt whereof is hereby acknowledged, FIRST PARTY.,
having been duly authorized by resolution of its Board of Directors, does by these presents
hereby release, remise and forever quitclaim unto SECOND PARTY and their heirs, assigns
or successors in interest, all of FIRST PARTY's right, title and interest in and to the

following described water rights:

IDAHO DEPARTMENT

OF WATER RESOURCES AMOUNT PRIORITY

IDENTIFICATION NO. IN CES DATE SOURCE
32-0067 3.2 cfs 09/10/1882 Birch Creek
A portion of 32-0090 8 cfs 05/10/1886 Birch Creek

The season of use for said water rights shall hereafter be from April 1st of each year
to and including October 15th of the same year; provided, however, that SECOND PARTY
may commence diversion of water under such right, if they deem it appropriate, later than

April st in any given year, and if they do so, the same number of days from April 1st until
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® ® 46552

the day such diversion is first commenced shall be added at the end of the irrigation season
for such year so that they may continue diversions under such right for the same number of
days after October 15th as elapsed between April 1st and the date subsequent thereto when
diversion of water under such right actually began for such year. Regardless of the date
diversions under such rights commence, and regardless of whether water is or is not divered
under such rights at any time during the above described season of use, such season shall not
be extended longer than the actual number of days between April 1st and October 15th.

TO HAVE AND TO HOLD said water rights unto said SECOND PARTY, their heirs,
assigns or successors in interest forever.

IN WITNESS WHEREOF, FIRST PARTY has caused its corporate name to be
hereunto subscribed by its President and its corporate seal to be affixed by its Secretary

pursuant to said resolution, the day and year first above written.

BIRCH C?@K RANCHES, INC.
By:

Its: President

(Corporate Seal) Attest: _j :—L; (; et '/

[ts: Secretarf/)
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STATE OF IDAHO )
)ss.
County of Bonneville )

On the _20th day of September, in the year 1994, before me, the undersigned, a
notary public in and for said State, personally appeared Ted S. Sorenson and
Gayle A. Sorenson , known or identified to me to be the President and
Secretary of the corporation that executed the instrument or the person who executed the
instrument on behalf of said corporation, and acknowledged to me that such corporation
executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal,
the day and year in this certificate first above written.

s T o e e s B b
NOTARY PUBLIC 27X

KENT W. FOSTER
STATE OF IDAHO 3 Notar’y Public for Idaho
€525 Mivni it Residing at Idaho Falls, Idaho
My Commission £.pures SNav. 20 1953 My Commission Expires: _11/20/98
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Form 222 .

1-87

o 8 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

AMENDED APPLICATION FOR TRANEZFER OF WATER RIGHT
PART 1 Feo o1 s 199

Page Transfer No. 28277

Name of applicant Birch Creek Ranches, Inc. Phone _(208) 523-0620
Post Office address _c/o Holden, Kidwell, Hatm & Crapo, P.0. Box 50130, Idaho Falls, ID 83405
A. PURPOSE OF TRANSFER '

1. & Change point of diversion O Add diversion point(s) ® Change place of use
] Change nature of use O Changa period of use 1 Other
2. Describe the reason for the proposed changes _ Birch Creek Ranches and Mac and Betty Wagoner have
resolved the dispute raised by Wagoners' protest in this proceeding and which was the
subject of a separate action in Clark County Distyict Court in Case No. 2-462. See
attached copy of Memorandum of Agreement. (Attachment No. 1)
B. DUSCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Pricrity Amount Nature Pericd of Use
(cfs/ac-ft) of Use
32-0067 09/10/1882 3.2 cfs Trrigation 04/01 to 11/01
! " .8 cfs Stockwater 03/01 to 12/01
32-0090 05/10/1886 .8 cfs Irrigation 04/01 to 11/01
to |
2. Total amount of water being transferred 4.0  cubicfeet persecondand/or . acre-feet per annurm.
3. Source of waler Rirch Creek tributary to _ Sinks
4. Point(s) of Diversion:
Lot Va e i | Sec. | Twp.{ Rge. County Local name for divarsion
3 _ISE [NE | NW { 5 ON | 30E |  Clark Wagoner Diversion

5. Lands irrigated or place of use:

Twp. | Fige. | sec. NE % | N/ SW i . SE'% Totals
NEUM[NWWU[SWYU [ SEU] NEW| NWH]BSWX | SEW INEW| NWW ] SWWY] SZ2% [NEWM i NW W | SWu | SE%
[9N [30F | 4 1129 136 |29 2 97
16 {17
5 5 20 2 27
9 20 1 31 40 120 | 4 138 24 2 32 4‘ 215
WHIRORTIMED
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. Eiage 3 of 3 . . TransterNo, — .

STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree No. __32-0067 Dec,eea to _Wood Livestock Co.
in case of _Agnes B. Reno, et al. vs._J- R. Richards, et al.
dated _ 09/06/1922 in__9th District Court county of Fremont
b. Licanse MNo. issued by the Idaho Department of Water Resources.
c. Claim No. on file with the |dano Department of Water Resources.
d. Transfer No. 2165 which produced this right,

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
shiow ownership. Label document as attachment A. Check appropriate box below:

[0 Tax Motice O warranty Daed [ oOtner

3. Source of water Birch Creek trioutary to Sinks

4, Date or pricrity 09/10/1882

5. Water is used for the following purpose:

amount._ 3.2 cfs tor _ Lrrigation purposes from ___04/01 to 11/01
(cfs/ac-t)
amount.__+8 cfs tor _Stockwater surposes from 03/01 ‘o 12/01
{cfa/ac-ft)
amount for purposes from to
(cfs/ac-t)
6. Total amount of water under right 3.2 cfs cubic feet per second and/or acre-feet per annum.
7. Point(s) of Diversion: S€€ Attachment No. 2
Lot ) Ve Yi | Sec. | Twp. | Rge. County Local name for diversion
| —
8. Landsirrigated or place of use:  See Attachment No. 3
£ NY/ Y E Y
Twp. | Bge. | Sec. NE Y A SW SE K Totals

MEW|NWY|SWWu | SER | NEU| NWK|SWYW [ SEw {NEWU|[ NWUISWY] SEW INEW [NW Y | SWY § SEY

MICRAAL,

L LME:D

Total acres

9. Describe any other water rights used for the same purpose as described above 32-0090, 32-0093, 32'0068’

32-0089, 32-0069, 32-0092, 32-0061, and 32-0091.
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Page ) of 1B . ‘ . TransferNo.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RHIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. 32-0090 Decreed o C. B. Watts
incase of __Agnes B. Reno, et al. vs. J. R, Richards, et al.
dated _09/06/1922 in 9th District Court sounty of _ Fremont
b. License No. issued by the ldaho Department of Water Resources.
¢. Claim No. on file with the Idaho Department of Water Resources.
d. Transfer No. 2165 which produced this right.

2. Attach a copy of last year's tax natice for the property to which the water right is appurtenant or other documents which
show ownership. Labe! decument as attachment A, Check appropriate box below:

[0 Tax Notice £1 Warranty Deed O Other

3. Source of water _ Birch Creek tributary to __Sinks
05/10/1886

4. Date or priority

5. Water is used for the following purpose:

arnount 1.6 cfs for . Lrrigation purposes from 04701 to 11/01
{cis/ac-f1)
amount far purposes from to
{cis/ac-ft)
amount for purposes from to
{cfs/ac-ft)
6. Total amount of water under right 1.6 cfs cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion: 9ee Attachment No. 2

Lot a Vi 4 Sec. | Twp. | Rge, County Leocal name for diversion

§. Lands irrigated or piace of use: See Attachment No. 3

NE Y NYW 1y SW Y, SEY%
Twp. ] R Sec. Totals

p.{ Rge.
NEU  NW V] SW Y | SE% | NEW] Nw %] Swwu | SE% [NE% | MW % | SW% | SE% INE % |NWw | sww | SEx

CRAEy,

i

i

i

Total acres

9. Describe any other water rights used for the same purpose as described above 32-0067, 32-0093, 32-0068,

32-0089, 32-0069, 32-0092, 32-0061, and 32-0091



8108 |2J0) - . - . . ~
; -, .
| Tk
| geel LUNY
| _ Lenabadi
-1i Uﬂ«(“ b B Rl
|
i 5]310.]_ vIS [ amsiumnivan] was rnmsinaan Al nas | vnmS MmN [MIN RIS | nMS IR MR % EN 'OGS _aﬁH dMl
' ] " MS i AN *h 3N
€ "ON JUMLPOB]Y 995 ¥snjo aseid Jo puiebul spuet ‘g
: UOISISAID JO} DWEU |E20T] Aunen aby | dmy | 09g " ¥ " 107
. By 999 [uoisiaag jo {shued 2
Z "N JUBULOB1lV 99§
{(W-202/843)
v woJl} sasodind 10} { ;unoun?
}§-0B/S13
0} woyy sesodind ] { 1unoun§
1-oB/8)0
10711 0} 10/70 wouy sasodind uo't:reB‘[ﬂI 10} SI0 §° nowe

SDUSIE 3111:2%

$oi0e |210L

ALt c Bt R AR

ache
HBIH Lo ﬁ?%fﬁ%‘?c% Nvgomﬁo N%lfgﬁgg%

wAS | wMS vl ANl A3 [ ME v MmN A ENE RIS AMS IV MN M BN M 3S | M ME | M MN ] TN
'0ag | aby |d
sig1oL Y4 98 Y MAS Y RN *h AN s o ML
¢ -ON JUALDEIIV 998 :asn o aoed 10 pateBiny spue g
UDISIBAIR 10} BUEY JB20T Aunog ‘aby | dmp | oeg " A " 197
7 *ON JUSMI[OEIIY 99§ [uoIsiaAg jo {shued 2
(y-oe/s10)
0l wady sesodind F 1o ( gunows}r
1}-0B/810
e} wouy sasodind 10§ { ;unow?
14-2B/S12
10711 o1 10/%0 woly sasodind TWOTIestaar % 50 §° wnowe L

(o pue g Jsed juuo Juem}dde ayl Ag pabueyd eq o} sy 1y suua syl i)

J3HHIISNVEHL 'DN!BG LHOIH 40 NOILUCA 40 NQLLJIHGS3a "9

ON 1B§SURE|

aqunsap 'salk )|

ON

S3EN-UCU 10 51894 BAIND8SUCY Bjow IO 8al J0 Pouad B auobiapun Wb asiem SIY O uoluod Aue sey "afipaimouy JnoA o) "Gl

¢ LHvd : 2 o g abeg




Page 7 of 8 . . . . Transfer No. s
.{ . -

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for rights describec
in part 1. Clearly depict the land by section, township and range number. :
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PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/vear Period of Use
{cfs/ac-t)
to
to:

2. Quantity and gquality of return flows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change:

| hereby assert that ne ene will be injured by such change and that the change does not constitute an entargement in use
of the ariginal right. The information contained in this application is true to the best of my knowledge.

I understand that any willful misrepresentations made in this application may result in voiding its approval.

A~

(Signature of Applicant}

~ Subsciibed and sworn to before me this: (, t""l day of MZM&:— 18 ﬁ—,—

(Notary Pubhc)

Mﬂg

My commission expires 2" |q - q]

FOR DEPARTMENT USE ONLY

Transfer contains _.;___H__ pagesand . attachments

Received by M Date Z"‘R“q ( Protest filed by

Prelim. check by /(M Fee T_SCL@—'L{

Receipted by 1 YA’y Date &2t~ - (

Published in _ﬁﬁt/& D ole : Copies of protest forwarded by

Pub. dates _Mf:.?_s’ -7 Hearing held by Date

Watermastar recommendation requesied on Recommended for [ approval O denial
rec'd. by

Copy of transier sent to lien holder

- MICROFILMED
MAY 27 1999



State of {dg ’
DEPAK {MENT OF WATER RES.URCES

1301 North Orchard Street, Statchouse Mail, Bonse? Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866 ’

LD C L i@RcIL p. ANDRUS

GOVERNOR
Dapar = R. KEITH HIGGINSON
Fasters 15 DIRELCTOR
January 28, 1994

Mr. Kent Foster, Esq. Mr. Breck Barton, Esg.
Holden, Kidwell, Hahn & Crapo Barton & Associates
West One Bank P.O. Box 100
P.O. Box 50130 Rexburg, Idaho 83440
330 Shoup Avenue
Jdaho Falls, Idahoc 83405
Mr. George Petersen, Esq. Mr. Blair Grover, Esqg.
Petersen, Moss, 0Olsen, Grover & Walker, cCchtd.
Meachan & Carr P.O. Box 36
485 "E" Street Rigby, Idaho 83442

Idaho Falls, Idaho 83405
Dear Gentlemen:

Oon November 29, 1993, the department received a letter from
Breck Barton, reguesting that the application for transfer filed by
his clients, Mac and Betty Wagoner, be bifurcated from applications
for transfer filed by Birch Creek Ranches, Inc. All of the
applications were originally protested, substantially by the same
parties. In addition, the applications raised similar issues of
fact and law. The letter was accompanied by conditional
withdrawals of protest executed by LaVar Newman and D & D Ranches.
The conditions will be discussed later in this letter.

Almost simultaneous with receipt of the letter from Breck
Barton, the department received a letter from Kent Foster (Birch
Creek Ranches), reviewing the history of the filings, and
requesting a hearing. In addition, Birch Creek Ranches filed
another application for transfer (or application for amendment) of
a permit to appropriate water, seeking to divert 5 cfs which was
originally dedicated for maintenance of riparian growth in the
Birch Creek channel below the power canal diversion.

I reviewed all of the files, and the history of the filings.

I do not want to restate all of the history, but feel it is
important to note that after the hearing regarding the original
application for transfer, Wagoners and Birch Creek Ranches agreed
to attempt to exchange water rights. Birch Creek Ranches agreed to
transfer 4 cfs of the earliest water right from the Simmons ranch,
which Birch Creek Ranches had acquired, to Wagoners’ property, in
exchange for a transfer by Wagoners of their water rights to 960
acres irrigated downstream from the Birch Creek Ranches power
plant. As a result, Birch Creek Ranches withdrew the first
application for transfer. Three additional applications for

MID ROFLMED
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transfer. (1) An application by Wagoners proposing to move their
water rights to the 960 acres: (2) An application by Birch Creek
Ranches seeking to transfer 4 cfs to the Wagoner property, and; (3)
an application by Birch Creek Ranches proposing to move the
remainder of the water rights from the Simmons property to the 960
acres. These are the applications which were most recently
protested, and are now pending.

The withdrawals of protest, filed by Breck Barton, would not
permit approval of the transfers now pending before the department.
As an illustration, the withdrawal of objection signed by D & D
Ranches states that D & D does not object to "granting to Birch
Creek Ranches, Inc., the . . . water rights measured at the current
points of diversion held by Birch Creek Ranches, Inc., that is
those points of diversion located physically on or adjacent to the
Simmons ranch . . .." D & D then specifically reserves any
objections to transferring the water to the 960 acres specified in
the Wagoner application for transfer and one of the Birch Creek
Ranches applications for transfer. As a result, the Department of
Resources cannct approve Wagoners’ application for transfer because
it does not propose a point of diversion or place of use identified
in the withdrawals of protest. 1In fact, the protestants continue
to object to a transfer of water to the point of diversion and
place of use specified in the Wagoner application for transfer.
These objections are substantially identical to objections to
Birch Creek Ranches’ applications for transfer, and, without some
modification in the Wagoner transfer, the department should not
bifurcate the proceedings.

If Wagoners want to amend the application for transfer,
specifying the Simmons ranch as the point of diversion and place of
use, the department will bifurcate the proceedings, and publish
notice of the proposed change. If the amended Wagoner application
is approved after the publication, Birch Creek Ranches would have
to transfer the water from the Simmons property to the 960 acres.

Rather than bifurcate the matter, a guick response to Mr.
Foster’s request is appropriate. I suggest the date of March 22,
1994, as a hearing date for these protested applications for
transfer.

I also propose that the parties determine by February 28,
1994, whether the prior record can be used in the matter. As I
recall, the only party who did not previously participate in the
hearing is LaVar Newman, represented by Blair Grover. The tapes of
the prior hearing were retained by our eastern regional office in
Idaho Falls where they can be reviewed. If I have heard not from
the parties regarding a stipulation for use of the record by
February 28, I will assume that we must fully redevelop the record
because the three pending applications are new applications for
transfer. As a result, I will schedule two days for the hearing,
instead of one, to insure completion.

&ﬂﬁﬁDF%MED
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The latest application for transfer filed by Birch Creek
Ranches is not sufficiently similar in fact or in law to warrant
waiting to incorporate it into the upcoming hearing on March 22.
As a result, the department will publish notice of the new
application, and the new application will be considered separately.

Please notify me promptly if the proposed hearing dates

conflict with your calendars.
Sincerei;;éLlééinﬂwﬁxJ/ .

Gary Spackman

cc: Eastern IDWR office

UROFILMED
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APPLICATION FOR TRANSFER OF

WATER RIGHT NO. _32 66l 32 0050 y- ...

WATER DISTRICT -_. 3.7 Piciy — v Lo

Reparizc: - Victar Rasourcas
WATERMASTER  Dewnald wW. fﬁaﬂﬁofd Bastarn Lisiict Office
DATE - Miy 4 1291
U\ | 3

COMMENTS : _ﬁed Aos£0.5 Am w‘f Hoon mu[r'mﬁcf s
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I do endorse approval of this change.

AN I do not endorse approval of this change.

I recommend the following conditions of approval:
IF e &’6&/* /5 ][huci_ /QXQAWE;' ‘3;«4{1) 7%.0;0 I erhnSE
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MEMORANDUM

TO: FILE NOS. 32-00067 & 32-00090
2
FROM: PAM SKAGGS/STATE OFFICE

SUBJECT: TRANSFER NO. 3827

DATE: June 20, 1996

Transfer No. 3827 was filed to change the point of diversion and
place of use under all of Right No. 32-00067.and half of Right No.
32-00090, splitting this right into parts A and B. This is one of
two transfers (Amended Transfer Application No. 3553) being
proposed to complete long-term discussion and problems between the
primary Birch Creek water users.

An exchange of water rights was made between Wagoners and Sorenson
of Birch Creek Ranches to insure that Wagoners have the senior
priority rights on the Creek. The prior owner of Sorenson rights,
Simmons, held multiple rights described under Transfer No. 2165
serving 960 acres. The Wagoners have always irrigated 339 acres
with 4.0 cfs of water under an 1889 priority right and 2.0 cfs of
high water rights.

The Wagoners exchanged their 1889 right (32-00102) for the earlier-
priority rights described under this transfer. The remaining high
water rights were sold to Sorenson and are proposed removed to a
new place of use under Amended Transfer No. 3553. These rights
will be limited to irrigation of 621 acres through this approval,
retaining the original net total irrigated acres under all these
rights. Stockwater use was not approved as an added consumptive
use since no acres were proposed dried up to compensate.

Season of use and diversion volume were adjusted to current
standards. Recommended conditions include combined 1limits,
reduction of irrigated acres under the remaining Sorenson rights,
proposed abandonment of rights in excess of standard if not
transferred from Wagoners land as proposed under Transfer No. 3553,
watermaster control, measuring device, irrigation overlap right-of-
way and standard transfer conditions.

MICRADFILMED



JUMN-18-'96 TUE 15:25 1ID: TEL N3: grEz Pl e

STATE OF IDAHO
DEFARTMENT OF WATER RESCURCES
EASTERN EEGYION
IDAHO FALLS ID

h. (208} 525-7161

FAX NO. (208) 525-7177

TRANSMITTAL COVER SHERT
OMNIFAX

AN SHices  ron RLLISTONES
DOCUMENT DESCRIPTION: ;4%&}_ dv. USSD
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JIN-18-'36 TUE 15:25 1ID: TEL MO: RTO2 PB2

Form 222
1-87
Page___1 of 55 STATE OF IDAHO Transfer No. mﬂéﬁé
DEPARTMENT OF WATER RESQURCES
AMPENBER-AFPPLICATION FOR TRANSFER OF WATER RIGHTS
FART1
Mame of Applicant __Blmhﬁrﬂﬂaﬂﬂm&- LL C Phone __(208) 523.(62{)
Post Offics address g - uho Fa ahg 83408
A. PFURPOSE OF TRANSFER
I = Change point of diversion [ Add diversion point(s) R Change place of usc
(M Change nature of usc () Changce poriod of use O other
2.
B. DESCRIFTION OF RIGHT(5) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE RECEIVED
L Right Number Priority Amount Nature Period af Uss
{cia/ac-1t) of Use APR 8 2 ‘ggﬁ
rtrent of Walar Ranouncos
See Attachment No, | w Departmant of ¥ Region
—— o
e
174
2. ‘Total amount of water being mansferred ___ 236  cubic fect per second andfor _________ aere-foct per annum.
3. Source of water ___ Birch Creek tributary to sinks
4. Point(s) of Diversion:
Let {144 {14 |14 { Scc. | Twp.| Ree. County Local name for divergion
SE [S5W ] 9N | 30E | Clak New Reno Diversion
5. Lands irrigated or place of use:
Twp.| Ree. | Sec. NE 14 NW 144 SWid SE 1M TOTALS
NE { NW} SW!| SE | NE | NW| SW] S8E | NE | NW| SW| SE | NE 'NW;_ 3W | 5E
N 3IE {38 | 40 [ 4D | 40 | 40 | 40 | 4D | £0 | 40 320
oN 33 | 31 a0k 1 40 | 40 | 40 | 40 | 40 ; 4D | 40 | 320
32 (40 | 40 1 4D } 40 40 | 40 | 40 { 40 | 40 | 40 | 40 | 40

Total Acres 1120

m![_}ﬁ?{jp” MED




JUN-18-"96 TUE 15:26 ID: TEL NO:

. 2 of 33 Transfer No.
6. Genensl Information:

ATEZ PR3

Reno Ditsh

b Arg tht lands from which you proposc 1o transfer the wafer right subject to any licns, deeds of trust, mortgages, or contracts?
X Yecs No. If yes, provide a notarized statesant from the holder of the lien, deed of wost, mortgage or contract
sgresing to the proposcd changes, Set Attachment No. 2.

c. Dcscnb¢ the effcct on the land now u'rig_atcd 1(’ the place of use is ohmgcd pufsuant to tlus transfer'

ACTION OF THE DIRECTOR DEFARTMENT OF WATER RESQURCES

This is to certify that | have examined Application for Transfer of Water Rights No.
and said application is hereby _, subject 1o the following limitations and conditions;

Witnass my hand this day of

L1994,




-~

_JN-18-798 TUE 15:26

ID:

TEL NO:

T . 792 PP4 ———
- B
ATTACHMENT NO RECEIVED
FOD 2 7 fuE
WMNW
LIST OF WATER RIGHTS FOR PART 1B.1.
RIGHTNO. {PRIQRITY |[AMOUNT | NATURE QF USE |PERIOD OF USE
52-00093 May 10,1886 | 1.6cfs | Irrigation 04/01 to 11/01
132-000904 | May 10, 1886 Irrigation 04/01 to 11/01 015 (121 65)
32-00068 May 10, 1887 3.2cfs Irrigation 04/01 to 11/01 _ 339
32-00061C | May 10, 1888 Acfs | Trrigation 04/01t0 1101 \ f===
Simmons { 152-00069 May 10, 1888 | 3.2cfs | Irrigation 04/01 to 11/01
Ry 132-00089 May 10, 1888 | 2.5¢fs | Irrigation 04/01 to 11/01
r'32-00092 May 10, 1888 2.5¢fs | Imrigation 04/01 to 11/01
32-00091 May 1, 1901 Scfs | Irrigation 04/01 to 11/01
Woodi e-3f 32-00101 June 4, 1909 29¢fs | Irrigation 04/01 to 11/01 4 fereo
T /13200102 May 10, 1889 | (F0ck> | Imigation 04/01 to 11/01 339 Aexres
32-00073~ | May 15, 1909 2cfsy, | Irrigation 04/01 to 11/01 Qamed
32-00085~ | May 10, 1910 2¢fs| | Trrigation 04/01 to 11/01
ngf:er 32-00077~ | May 15,1910 2cfsl, 1, § Irigation 04/01 to 11/01
RS, 3200086 | May 1, 1911 2cfs| [ Irrigation 04/01 to 11/01
32-00078~ | May 15, 1911 2¢fs| | Irrigation 04/01 to 11/01
32-00087 ~ May 1, 1912 Zef Irrigation 04/01 to 11/01
32-00079 - May 15, 1913 8efs Irrigation 04/01 to 11/01

& ?L; 1'(‘-'(:"‘: FC{ F’V‘ﬂ'}‘u ‘.A}d

GAWPDATAKWRGTIARRCH LS Togw A .
da-00102 Ei%au&td Cor all a b 35-Co009 ¥ .80 ¢is of 3200060 [ 239 Acves)

ccnerf \Jn%\-\ woker iy,
3

MlCROFu_MED
MAY 27 1905
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TRANSFER REVIEW SHEET
(04-96)

Transfer #_ 250 Date Reviewed f+--y-5¢ (22

Right(s) =z.2-006¢7
220050

~~ _Print Split Summary .~ Run POU Comparison Report

WwrG i
B:Change P/D C:Add P/D D:Change P/U E:Change Nature of Use
F:Change Period of Use G:0ther H:Change P/D & Add P/D
Change P/D & P/U J:Add P/D & Change P/U

Proof of Ownership ' ;
KOS pespacched © umnalc.f-cd mqus.lm:: 4o|-44

 33-0006) 3 2-C009 0
Transfer «~ All of Right .~  Portion of Right
Resulting Split(s)

22-00060 AX .5 ol 3\ Arre T
B & o 239 Aere B/
Totals jalo
Check Transfer Against Recorded Right Season/Vel. /3.5

(1) _~Priority (2) Use (3)___Season (4) . Rate (5)__ Volume
(6)_Bource (7)__P/D (8)__ P/U (9)_ Proof/Owner (10)-" Map
(11)32 Water Distri ft (12)jLiPert1nent CQnduflons (13)M e Expansion

top Comment Rovd &-7-4¢ P TR LSapprev Per TH 2T
0) IRR yse ('m\v degreed - 5TOC|( Camnot be added cobhout cesultant redockion

ob TRR - avec 0laimsd sw@mmﬂ%@m%__
Aistosaed ?mbablt Ahnc r’m'brwn_ﬁ ob Sy 1iae e XEER wer WG Eastero

Heiss o O S

Gembyned /}m {-a/: f/{‘;(pfa_fa!fv’rr:_

@ afk) ('humﬁa L TAVILE 740

(T#fs 3553 »

Ave oo A4 , S am € SOUTLE
Transfer Remarks Fovn bined Wi b vel Sderes - Any cts . Gx(ess o 'pecdore
Conditions R4 RH3 R3IH yod, T, [0&, T0G R e 55 years to be teanslercec

vo g new place o vse or

shedl be tgnsidered abamnlined .

Database/Processing Notes Standard_~~  Non-Standard
Sina:ol‘uﬂ it X Va) e ol Vues '

Aﬂ‘d. PR L ervoun endl XD Au TN R —Defefe Evpyn (20 -

WR_Reports File__Birch .lis; Transfer Memo Complete_ ;-
File Deleted Database Updated_ <-26-99 =%




. IDAHO DEPARTMENT OF WATER RESOURCES .

WRO725NP DATE: 04/10/96

(0D-725) R-S PLACE OF USE 1/4 1/4 COMPARISON REPORT PAGE : 1

(WATER RIGHT NUMBERS THAT BEGIN WITH AN '*' ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A '?' HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE RECORDS)
NE NW sW SE
NE NW  SW  SE NE  WW  SW SE NW SW NE NW  SW SE
WR-NUMBER  SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
?cb")gscd [748) wnder TH 3527
TOPN R30E S 4
Pevar'+

A3200073  BIRCH CREE : S-S~ 1301 : 1 06-29 07-36 29 : 2 : 9
A3200077  BIRCH CREE : 15 150D : 1 06-29 07-36 29 : e : 97
A3200078  BIRCH CREE : tsosurert | Woghtades 1 0629 07-36 29 : 2 : 97
A3200079  BIRCH CREE : S E’fk : 1 06-29 07-36 : 2 2y : 97
A3200085 BIRCH CREE : & Tramskecred ¥o NP Rts, 1 06-29 07-36 29 : 2 97
A3200086  BIRCH CREE : [ Ricch Ceeek vndess-oi-;9 4 1 06-29 07-36 29 : 2 97
A3200087 BIRCH CREE : S PTIT teupio 15/ 2 1 06-29 07-36 29 2 97
A3200102  BIRCH CREE : INTE-i88T 2 qpels 1 06-29 07-36 29 : 2 97

3207222  GROUNDWATE % ~€?twut¢vt%§{lrdrtz%rég =30 1 06-29 07-36 29 : 2 g;
A3210003  BIRCH CREE : IR 1 06-29 07-36 29 : 2
--86 MAP-- C33Q-V 35 : (8,20, 3242 E)w‘”‘:‘iww“ 2 8 : 10
NO QTRS  MAPPING Lot05-07 Lot06-29 Lot07-36
TO9N R30E § 5
A3200073  BIRCH CREE : 5 : : : 20 2+ 27
A3200077  BIRCH CREE : 5 = : 120 2 @ 27
A3200078 BIRCH CREE : 5 : : 20 2« 27
A3200079  BIRCH CREE : 5 = : 20 2 27
A3200085  BIRCH CREE : 5 : 20 2 27
A3200086  BIRCK CREE : 5 : 20 2 27
A3200087 BIRCH CREE : 5 : 20 2 27
A3200102 BIRCH CREE : 5 : : 20 2 27

3207222  GROUNDWATE : 5 : H 20 2 27
A3210003  BIRCH CREE : 5 : i 20 2 = 27
--86 MAP-- C33Q-v 35 : 4 : : 20 3 16 : 43
NO GTRS  MAPPING Lot01-01 Lot02-09 tot03-02
TOSN R30E S %

3200073  BIRCH CREE 1 I 1= 1 : : :
A3200073  BIRCH CREE 20 3 T 40 20 4 3: 2 2 32 4 : 215
T3200073 BIRCH CREE 1 I 1 1 : : :

3200077  BIRCH CREE I I I+ 1 : : :
A3200077  BIRCH CREE 20 3 T 40 20 4 38: 2% 2 : 32 4 : 215
T3200077 BIRCH CREE : I 1 I 1 : : :

3200078  BIRCH CREE : 1 t I @ 1 : : :
A3200078 BIRCH CREE : 20 31 T 40 20 4 B: 2 2 2 4 : 215
73200078  BIRCH CREE : I I Iz 1 : : :

3200079  BIRCH CREE : I ! I @ 1 : : :
A3200079  BIRCH CREE 20 3 40 20 4 38 : 24 2 32 4 1 215



. IDAHC DEPARTMENT OF WATER RESOURCES ‘
~R-S PLACE OF USE 1/4 1/4 COMPARISON REPORT

WR(O725NP DATE: 04710/%96
(0D-725) PAGE: 2
(WATER RIGHT NUMBERS THAT BEGIN WITH AN **' ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A '?' HAVE DIFFERENT ACRFAGE AMOUNTS--CHECK THE DATA BASE RECORDS)
NE NW SE
Su NW SW NE NE NW sSW SE

WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
13200079 BIRCH CREE : i I H 1 : H :
3200085 BIRCH CREE : : | 1 : I :
A3200085 BIRCH CREE : 20 k)| : 40 20 4 38 : 24 2 L7 4 : 215
T3200085 BIRCH CREE : : 1 = 1 : 1 :
3200086 BIRCH CREE : : I @ 1 H I :
A320008  BIRCH CREE : 20 3 : 40 20 4 38 : 24 2 32 4 : 215
73200086 BIRCH CREE : : I 1 1 H
3200087 BIRCH CREE : : I : 1 £ :
A3200087 BIRCH CREE : 20 31 : 40 20 4 38 : 24 2 32 4 : 215
73200087 BERCH CREE : : 1 : 1 : 1

A3200102 BIRCH CREE : 20 k) : 40 20 4 38 : 24 2 : 32 4 215
3207222  GROUNDWATE : 20 31 : 40 20 4 38 : 24 2 : 32 4 215
A3210003 BIRCH CREE : 20 31 40 20 4 38 - 24 2 32 4 215
--865 MAP-- C33Q-v 35 : 1 23 18 20 : 30 1 2 94



WRO749NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 04/10/96
Na. 32-00102 WATER RIGHT PROFILE REPORT PAGE: 1
OWMER PRIORITY USE PERICD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME
C SAMUEL GODDARD 0571071889 IRRIGATION 00700 00700 4,000 CFs
TOTAL DIVERSION: 4,000 CFS
Water Source: BIRCH CREEK Tributary to: SINKS Stage: DECREED

Pou County:

Remarks:

Dates:

Misc:

Audit:

P/D & P/U INCOMPLETE.

ADDITIONAL RIGHTS OK CREEK LISTED IN LATER DECREE.

App. Received:
Proof Due Date:
Exam Made Date:
Licensed Date:

Water District Number: 32D

02/22/88  05/22/88 CONVERT

Priority Date: 05/10/1889
Proof Made Date:

Exam Sent to 5.0.:

Field Exam Fee:

Olaimed by waﬁm&r’s ‘N SRBA ot Trawmeber DU
This r\-pdhf b@{,«\% &KQJM%EC{ +o Bicch Creek Ranch
Ul er T’-ﬁf“ﬂLoLo(?emdin%/Pro*csHOD‘



. IDAHO DEPARTMENT OF WATER RESOURCES .

WR5810NP DATE: 04/10/96
(00-12) PLACE OF USE 1/4 1/4 COMPARISON REPORT PAGE: 1
(WATER RIGHT NUMBERS THAT BEGIN WITH AN '*' ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A '2' HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE RECORDS)
NE NW SW SE
NE NW SW SE NE NW SW SE KE NW SW SE NE NW SW SE
WR-NUMBER  SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
3200067 T10N R29E $11 BIRCH CREEK
: 30 35 3%: 30 : 3/ 10 40 : 215
3200061C BIRCH CREE : : 30 35 35 30 3 10 40 : 215
A3200061C BIRCH CREE : : 30 35 35 30 3 10 40 : 215
A3200067 BIRCH CREE ; : 30 3% 35: 30 3% 10 40 : 215
13200067 BIRCH CREE : : 30 35 35: 30 35 10 40 : 215
3200068 BIRCH CREE : : 30 35 35 30 3% 10 40 : 215
A3200068 BIRCH CREE : . 36 35 35 30 310 40 : 215
3200069 BIRCH CREE : : 3 35 35 30 3510 40 : 215
A3200069 BIRCH CREE : : 30 35 35: 30 3 10 40 : 215
3200089 BIRCH CREE : : 30 35 35 30 3 10 40 : 215
A3200089 BIRCH CREE : 30 35 35: 30 '35 10 38 : 213
3200090 BIRCH CREE : 30 35 35: 30 35 10 40 : 215
A3200090 BIRCH CREE : 30 35 35 30 35 10 40 : 215
T3200090A BIRCH CREE : 30 35 35: 30 35 10 40 : 215
732000908 BIRCH CREE : 3 35 35: 30 35 10 40 : 215
3200091 PASS CREEK : 3 35 35: 30 35 10 40 : 215
A3200091A BIRCH CREE : 30 3% 35: 30 : 3510 40 : 215
3200092 BIRCH CREE : 30 35 35: 30 : 35 10 40 : 215
A32000928 BIRCH CREE : 30 35 35: 30 : 35 10 40 : 215
3200093 BIRCH CREE : 30 35 35: 30 : 35 10 40 : 215
A3200093 BIRCH CREE : 30 35 35: 30 : 35 10 40 : 215
--86 MAP-- C33Q-V 35 : 16 3% 20: 36 19 06: 08 17 36 40 : 237
3200067 T1ON R29E $12 BIRCH CREEK
: : : 35 35
3200061C BIRCH CREE : : 35 35
A3200061C BIRCH CREE : : 35 35
A3200067 BIRCH CREE : : : 35 : 35
13200067 BIRCH CREE : : : 35 : 35
3200068 BIRCH CREE : : 35 35
A3200068 BIRCH CREE : : : 35 35
3200069 BIRCH CREE : : : 35 35
A3200069 BIRCH CREE : : : 35 35
3200089 BIRCH CREE : : 35 35
A3200089 BIRCH CREE : : 38 38
3200090 BIRCH CREE : : : 35 35
A3200090 BIRCH CREE : : : 35 35
T3200090A BIRCH CREE : : : 35 35
732000908 BIRCH CREE : : : 35 35
3200091 PASS CREEK : : 35 35
A3200091A BIRCH CREE : : 5 35
3200092 BIRCH CREE : : : 35 : 35
A32000928 BIRCH CREE : : : 35 : 35
3200093  BIRCH CREE : : 35 : 35
A3200093 BIRCH CREE : : 35 : 35
Dr\%\‘ruhﬁ. /O oF ATER RAS. T4=2g3



WR5810NP . IDAHO DEPARTMENT OF WATER RESOURCES . DATE: 04/10/%96

{0D-12) PLACE OF USE 1/4 1/4 COMPARISON REPORY PAGE : 2
(WATER RIGHT NUMBERS THAY HEGIN WITH AN '*' ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A '?' HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE RECORDS)
NE NW SW SE
NE Nw SW SE NE NW W SE NE NW Su SE NE NW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac kLt Ac Lt Ac SUM
--85 MAP-- C33Q-v 35 : a2 19 21
3200067 T10N R29E S13 BIRCH CREEK
: 35 40 15 : 1 %0

3200061C BIRCH CREE : : 35 40 : 15 : 90
A3200061C BIRCH CREE : : 35 40 : 15 : 90
A3200067 BIRCH CREE : : 35 40 : 13 : 90
T3200067 BIRCH CREE : : 35 40 : 15 90
3200068 BIRCH CREE : : 35 40 : 15 90
A3200068 BIRCH CREE : : 35 40 H 15 0
3200069 BIRCH CREE : H 35 40 H 15 S0
A3200069 BIRCH CREE : : 35 40 : 15 90
3200088 PASS CREEK : H : 1 1

3200089 BIRCH CREE : : 35 40 : 15 S0
A3200089 BIRCH CREE : : 35 35 : 15 85
3200090 BIRCH CREE : : 35 40 : 15 S0
A3200090 BIRCH CREE : : 35 40 : 15 20
732000904 BIRCH CREE : H 35 40 H 15 90
T32000908 HBIRCH CREE : : 35 40 : 15 : 90
3200091 PASS CREEK : H 35 40 : 15 H 90
A3200091A BIRCH CREE : : 35 40 H 15 : 90
3200092 BIRCH CREE : : 35 40 : 15 : 90
A32000928 BIRCH CREE : : 35 40 : 15 : 90
3200093 BIRCH CREE : : 35 40 H 15 : 0
A3200093 BIRCH CREE : : 35 40 : 15 : 90
--86 MAP-- C33Q-v 35 : : 22 19 : 08 : 49
3200067 TION R29E S14 BIRCH CREEK

: 35 20 : 55

3200061C BIRCH CREE : 35 20 : 55
A3200061C BIRCH CREE : 35 20 : 55
A3200067 BIRCH CREE : 35 20 55
13200067 BIRCH CREE : 35 20 : 55
3200068 BIRCH CREE : 35 20 : 55
A3200068 BIRCH CREE : 35 20 : 53
3200069 BIRCH CREE : 35 20 : 55
A3200069 BIRCH CREE : 35 20 : : : 55
3200088 PASS CREEK : I : : : 1

3200089 BIRCH CREE : 35 20 : 55
A3200089 BIRCH CREE : 35 20 : : : 55
3200090 BIRCH CREE : 35 20 : : : 55
A3200090 BIRCH CREE : i 20 : : : 55
T32000%0A BIRCH CREE : 35 20 : : : 55
T32000908 BIRCH CREE : 35 20 : : : 55
3200091  PASS CREEK : 35 20 : 55



. IDAHO DEPARTMENT OF WATER RESOURCES .

WRSETONP DATE: 04/10/%96
(op-12) PLACE OF USE 1/4 1/4 COMPARISON REPORT PAGE : 3
{MATER RIGHT NUMBERS THAT BEGIN WITH AN '*' ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A '2! HAVE DIFFERENT ACREAGE AMODUNTS--CHECK THE DATA BASE RECORDS)
NE NW SH SE
ME NW S SE NE NW SW SE NE NW SW $E NE NW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
A3200091A BIRCH CREE : 35 20 : 55
3200092 BIRCH CREE : 35 20 : : 55
A32000928B BIRCH CREE : 35 20 : : 55
3200093 BIRCH CREE : 35 20 : 55
A3200093  BIRCKH CREE : 35 20 : H 55
A3210044  UNNAMED SP : 05 : : : 5
--B5 MAP-- C33Q-¥ 35 : 39 34 07 40 @ 01 : 09 130
3200067 T10N R29E S24 BIRCH CREEK
: : 25 : 25

3200061C BIRCH CREE : H 25 25
A3200051C BIRCH CREE : : : 25 : 25
A3200067 BIRCH CREE : : H 25: 25
73200067 BIRCH CREE : H 25 : 25
3200068 BIRCH CREE : : : 23+ 25
A3200068 BIRCH CREE : : H 25 = 25
3200069 BIRCH CREE : : 25+ 25
A3200069  BIRCH CREE : : 25 : 25
3200088 PASS CREEK : I H H :
3200089 BIRCH CREE : : H b 25
A3200089 BIRCH CREE : 05 20 25
3200090 BIRCH CREE : : 25 @ 25
A3200090 BIRCH CREE : : : : 25 : 25
T3200090A BIRCH CREE : 25 : 25
T3200090B BIRCH CREE : : : 25 25
3200091 PASS CREEK : H 25 : 25
A3200091A BIRCH CREE : ' 25 : 25
3200092 BIRCH CREE : : H H 25 25
A32000928 BIRCH CREE : 25 : 25
3200093 BIRCH CREE : : : H 25 : 25
A3200093 BIRCH CREE : : H H 25 : 25
A3210014  BIRCH CREE : 02 : : 2
R32t0014  BIRCH CREE : 0 H

A3210063 BIRCH CREE : o : H : 1
--86 MAP-- C33a-V 35 : 16 24 @ : 32 04 13 38 127
3200067 TION R29E S25 BIRCH CREEK

: 10 : 10

3200061C BIRCH CREE : 10 H 10
A3200061C BIRCH CREE : 10 : : 10
A3200067 BIRCH CREE : 10 : : H 10
T3200067 BIRCH CREE : 10 : : 10
3200068 BIRCH CREE : 10 : 10
A3200068 BIRCH CREE : 10 : 10
3200069 BIRCH CREE : 10 H : : 10



WRSS10NP . IDAHO DEPARTMENT OF WATER RESOURCES .

(oD-12) PLACE OF USE 1/4 174 COMPARISON REPORT

(WATER RIGHT NUMBERS THAT BEGIN WITH AM '** ARE ADJUDICATICN CLAIMS)
(QUARTER-QUARTERS WITH A '?' HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE

DATE: 04/10/96
PAGE : 4

RECORDS)

NE NW SW
NE N SW SE NE NW SW SE NE NW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac

A32000469 BIRCH CREE : 10

3200089 BIRCH CREE : 10 : : :
A320008%2 BIRCH CREE : 10 : : :
32000590 BIRCH CREE : 10 : : :
A3200090 BIRCH CREE : 10 : : H
T3200090A BIRCH CREE : 10 : H H
¥3200090B BIRCH CREE : 10 : : :

3200091  PASS CREEK : : :
A3200091A BIRCH CREE : 10 : : H

3200092 BIRCH CREE 10 : :

A3200092B BIRCH CREE : 10 : : :
3200093 BIRCH CREE : 10 : : :
A3200093  BIRCH CREE : 10 : : H
--86 MAP-- C33Q-v 35 : 28 01 H : H

SE
NE NW SW

SE

Lt Ac Lt Ac Lt Ac Lt Ac  SUM

3200067 TI0N R30E S19 BIRCH CREEK

20

20
20
20
20
20
20
20
20
20
20
20
20
20
20
20
20
20
20
20
20
20
05

110

110
110
110
110
110
110
110
110
110
110
110
110
110
110
110
110
110
110
10
110

55

48

20

: 30 10 15 35 :

3200061C BIRCH CREE : 30 : 10 15 35 :
A3200061C BIRCH CREE : 30 : 10 15 35 :
A3200067 BIRCH CREE : 30 : 10 15 35
13200067 BIRCH CREE : 30 : 10 15 35
3200068 BIRCH CREE : : 30 : 10 15 35 :
A3200068 BIRCH CREE : : 30 : 10 15 35 :
3200069 BIRCH CREE : H 30 : 10 15 35 :
A3200069 BIRCH CREE : : 30 : 10 15 35 :
3200089 BIRCH CREE : : 30 : 10 15 35 :
A3200089 BIRCH CREE : H 30 : 10 15 35 :
3200090 BIRCH CREE : : 30 : 10 15 35 :
A3200090 BIRCH CREE : : 30 : 10 15 35 =
T3200090A BIRCH CREE : : 30 : 10 15 35 :
T32000908 BIRCH CREE : : 30 : 10 15 35 ¢
3200091  PASS CREEK : : 30 : 10 15 35 :
A3200091A BIRCH CREE : : 30 : 10 15 35 :
3200092 BIRCH CREE : : 30 : 10 15 35 :
A320009¢8 BIRCH CREE : : 30 : 10 15 35 :
3200093 BIRCH CREE : : 30 : 10 15 35 :
A3200093 BIRCH CREE : : 30 : 10 15 35 :
A3210041 UNNAMED SP : H H 35
--B&6 MAP-- C33Q-v 35 : H H 08 35 :
NO QTRS MAPPING LotD1-01 LotD2-10 Lot03-29 Lot04-28

3200067 TI0M R30E S29 BIRCH CREEK

: : H 20

3200061C BIRCH CREE : : H 20

A3200061C BIRCH CREE : : H 20

20
20



. IDAHO DEPARTMENT OF WATER RESOURCES .

WRSB10NP DATE: 04/10/96
(OD-12) PLACE OF USE 1/4 1/4 COMPARISON REPORT PAGE: 5
* (WATER RIGHT NUMBERS THAT BEGIN WITH AN '*' ARE ADJUDICATION CLAIMS}
(QUARTER-QUARTERS WITH A '?' HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE RECORDS)
NE NW SW SE
NW $W SE Nd  SW  SE NE MW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
A3200067 BIRCH CREE : 20 : 20
T3200067 BIRCH CREE : 20 : 20
3200068 BIRCH CREE : : 20 : 20
A3200068 BIRCH CREE : : 20 : 20
3200069 BIRCH CREE : 20 : 20
A3200069 BIRCH CREE : : 20 : 20
A3200088 PASS CREEK : : 05 1 : 16
3200089 BIRCH CREE : 3 20 : 20
A3200089 BIRCH CREE : : 15 : 15
3200090 BIRCH CREE : 20 s 20
A3200090 BIRCH CREE : : 20 : 20
T3200090A SIRCH CREE : : 20 : 20
132000908 BIRCH CREE ; : 20 : 20
3200091 PASS CREEK : : 20 : 20
A3200091 PASS CREEK : 05 11 : 16
A3200091A BIRCH CREE : 20 : 20
3200092 BIRCH CREE : 20 : 20
A32000928 BIRCH CREE : 20 : 20
3200093 BIRCH CREE : 20 20
A3200093 BIRCH CREE : 20 20
A3210041  UNNAMED SP : 15 15
A3210124  PASS CREEK : 05 1 16
A3210315  PASS CREEK : : 05 1 : 16
--86 MAP-- C330-v 35 : : 0 22 : 23
3200067 T10N R30E S30 BIRCH CREEK
: 10 20 39 20 : 20 35 35 : 170
3200061C BIRCH CREE : 10 20 30 20 20 35 35 : : 170
A3200061C BIRCH CREE : 10 20 30 20 20 35 35 : : 170
A3200067 BIRCH CREE : 10 20 30 20 : 20 35 35 : : 170
T3200067 BIRCH CREE : 10 20 30 20: 20 35 35 170
3200068 BIRCH CREE : 10 20 30 20 : 20 35 35 : 170
A3200048 BIRCH CREE : 10 20 30 20 : 20 35 35 H 170
3200069 BIRCH CREE : 10 20 30 20 : 20 35 35 : 170
A3200069 BIRCH CREE : 10 20 30 20 : 20 35 35 : 170
A3200088  PASS CREEK : 20 20 : : 33 02 01 76
3200089 BIRCH CREE : 10 20 30 20 : 20 35 35 : 170
A320008¢ BIRCH CREE : 08 28 02 02 : 12 35 05 10 : 102
3200090 BIRCH CREE : 10 20 30 20 : 20 35 5 170
A3200090 BIRCH CREE : 10 20 30 20 : 20 35 35 : 170
T3200090A4 BIRCH CREE : 10 20 30 20 : 20 35 35 170
T32000908 BIRCH CREE : 10 20 30 20 20 35 35 170
3200091  PASS CREEK : 10 20 30 20 : 20 35 35 : : 170
A3200091  PASS CREEK : 20 20 : : 33 02 01 : 76
A3200091tA BIRCH CREE : 10 20 30 20 20 35 35 170
3200092 BIRCH CREE : 10 20 30 20 20 35 35 : 170
A3200092B BIRCH CREE : 10 20 30 20 20 35 35 : 170



. IDAHO DEPARTMENT OF WATER RESOURCES l

WRS5810NP DATE: 04/10/96
(0D-12) PLACE OF USE 1/4 174 COMPARISON REPORT PAGE: 6
(WATER RIGHT NUMBERS THAT BEGIN WITH AN '*' ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A '?' HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE RECORDS)
NE NW SW SE
NW SW SE NE NW SW SE NE sW NE NW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
3200093 BIRCH CREE : 10 20 30 20 20 35 35 : : 170
A3200093 BIRCH CREE : 10 20 30 20 : 20 35 35 : : : 170
A3210041  UNNWAMED SP : 08 28 02 02 : 04 : : 44
A3210124  PASS CREEK : 20 20 : : 33 02 ol 76
A3210315  PASS CREEK : 20 20 : : : 33 02 01 76
--86 MAP-- C33@-v 35 : 26 38 02 : 3¢ 15 : o1 25 20 30 = 19%
NO QTRS MAPPING Lot01-38 Lot02-13
3200067 T1ON R30E $32 BIRCH CREEK
05 15 : 35 20 40 : 35 40 40 230
3200061C BIRCH CREE : s 15 35 20 40 : 35 : 40 40 : 230
A3200061C BIRCH CREE : 05 15 35 20 40 35 : 40 40 : 230
A3200067 BIRCH CREE : 05 15 : 35 20 40 35 : 40 40 230
13200067 BIRCH CREE : 05 15 : 35 20 40 : 35 : 40 40 230
3200068 BIRCH CREE : 05 15 : 35 20 40 : 35 : 40 40 230
A3200068 BIRCH CREE : 05 15 : 35 20 40 35 40 40 230
3200069 BIRCH CREE : 05 15 : 35 20 40 : 35 . 40 40 230
A320006% BIRCH CREE : 05 15 : 35 20 40 : 35 40 40 230
320008% BIRCH CREE : 05 15 35 20 40 : 35 40 40 : 230
A3200089 BIRCH CREE - 05 25 35 15 35 : 20 a2 38 38 20 + 233
3200090 BIRCH CREE : a5 15 35 20 40 : 35 40 40 230
A3200090  BIRCH CREE : 05 15 : 35 20 40 : 35 40 40 : 230
T3200090A BIRCH CREE : 05 15 : 35 20 40 : 35 : 40 40 : 230
T3200090B BIRCH CREE : 05 15 : 35 20 40 : 35 H 40 40 230
3200091 PASS CREEK : 05 15 H 35 20 40 - 35 : 40 40 230
A3200091A BIRCH CREE : 05 15 : 35 20 40 : 35 40 40 230
3200092 BIRCH CREE : s 13 : 35 20 40 : 35 40 40 230
A3200092A BIRCH CREE : 0a 8
A32000928 BIRCH CREE : 05 15 : 35 20 40 : 35 40 40 230
3200093 BIRCH CREE : 05 15 35 20 40 : 33 40 40 230
A3200093  BIRCH CREE : 05 15 35 20 40 35 40 40 230
A3210041  UNNAMED SP : 05 25 35 15 35 20 02 38 38 20 233
--85 MAP-- C33Q-v 35 : s 21 37 30 38 : 35 18 04 20 15 32 a3 258



SD-0611-2 Basin: 32 Starting Water Right: 00067
5 0 S
E Water Name W Priority STG/ Use Y
L Right No. Last, First N Date STS Source Desc S
32-00067 SIMMONS, WILLIAM T. € 09/10/1882 D/ BIRCH CREEK IRR WR
: A32-00067 SIMMONS, WILLTAM T C 09/10/1882 D/ BIRCH CREEK IRR AJ
SIMMONS, THEOLA c STOCK

(GOLD6=Print Profile Rpt For All Rights/Claims on Screen)
(Enter=Continue) (GOLD7=This Query) (GOLD8=Cancel) (Menu )

TZ# 3837



SD-0611-2 Basin: 32 Starting Water Right: 00090
s 0 5
E Water Name W Priority STG/ Use Y
L Right No. Last, First N Date STS Source Desc S
32-00090 SIMMONS, WILLIAM T. C 05/10/1886 D/ BIRCH CREEK IRR WR
: A32-00090 SITMMONS, WILLIAM T C 05/10/1886 D/ BIRCH CREEK IRR AT
SIMMONS, THEOLA C STOCK

(GOLD6=Print Profile Rpt For All Rights/Claims on Screen)
{Enter=Continue) (GOLD7=This Query) (GOLD8=Cancel) (Menu )

T#3527



APR—24-7"96 LED §8:45 ID: TEL NO: RS24 PEL

MEMORANDUM

FROM: H. W. JONES

TO: PAM SKAGGS

DATE: APRIL 24, 199%¢

RE: BIRCH CREEKX RANCHES TRANSFER #3827

I just needed to give vou some hisgtory and recent
activiry about this transfer and cthers that might help
the Wagoners get this approved. As you are aware,
Transfer 2165 put a group of rights on to 960 acres.
Rights 32-00067 and 32-000%0 were a part of that. Now,
Mr. Wagoner and Mr. Sorengen (Birch Creek Ranches),
simply wish to swap rights hbhecause of the priority
advantage the Wagoners nesed, All the users below Wagoners
have agreed this is acceptable.

At this point, Birch Creek Ranches now own all of
Wagoner’s other rights that were appurtenant to Wagoner’s
339 acres. I have in hand a transfer application that
Birch Cresk Rancheg recently [iled to take Wagoner'’'s old
rights, the remainder of the rights left on the acres
left on Transfer 2165 (960-339), and along with other
rights, move them all to a new place of use.

The net effect is no additional aerves irrigsted. This
gseems to ba our gozl, so I would expect that we could
approve Transfer 3827 under the circumgtances.

Wagoners were willing to take a trade of 4 cfs for § cfs
to use on their ground strictly for the 1882 priority to
aveid being shut off by the watermaster. RBirch Creek
Ranches can then pass what water is left down through the
power plant and then on to Lavar Newman, D & D Ranches,
and to the new proposed place of use that Birch Creek
Ranches has acqguired.

EMGROF&MED

Coapell
R




® e
MEMO

FROM: =.w. JONES
T(O: TRANSFER 3827

DATE: FrEBRUARY 8, 1996

The letter (enclosed) of Jan. 3, 1996, alsc has a request by
proteatants, LaVar Newman and D & D Ranches asking that the
transfer (misquoted of 4166) 3827 be processed.

In addition transfer 2165 indicated a 960 acre place of use’ .
These two rights (transfer 3827) are going to 339 acres else where
leaving 621 acres behind. The applicants plan to transfer all of
the remaining right off the 621 acres to another P.0.U. I would
like the "A" portion of 32-00090 to just read 621 acres used on a
920 acre permissible place of use.

The applicant true intent is to get the 339 acres of right from
transfer 4352 and add it to their remaining rights on the 621 acres
and move the resulting 920 acre downstream, through applicants
power plant then to a new piece of agriculture ground.

Also original right 32-00067 does not list stockwater as a
component but new owner (Mac and Betty Wagoner) need this for their
stock. Since this is not an additive quantity and the only user
who would protest is the applicant (Birch Creek Ranches) I see no
reason to deny the use.

MiroE UMED



MEMO

FROM: u.w. JonEs
TO: TRANSFER 3827

DATE: FEBRUARY 1, 1996

This transfer 3827, was part of a package deal. Transfer 4166, now
evolved to transfer 4352, was filed also as a recognition of a awap
cf water rights. Birch Creek Ranches (Ted Sorenson) filed transfer
3827 to move his rightsto the Mac Wagoner Ranch. Mac and Betty
Wagoner filed transfer 4166 (now 4352) to move rights from their
ground to a place of Mr. Sorenson’sg choosing.

Mac and Betty want transfer 3827 approved since they have a quit
claim deed from Mr. Sorenson for his rights. We have held off
because the place of use Mr. Sorenson was going to use under
transfer 4352 fell through. The Wagoners can’t get the watermaster
to deliver their new rights without an approved transfer.

o

Mr. Sorenson has not come up with a new place of use for his new
rights so the data base shows these rights, 32-00102 etc, still on
Mac and Betty’s property. I would like to have transfer 3827
approved with a notation that Mr. Sorenson‘sg rights are no longer
being used on Wagoner’s property and Mr. Sorenson has five years to |
find a place of use for his new rights or face possible forfeiture.
of use.

gy

“ chmwﬂmsg
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Farm 222a '

6/78 STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
TRANSFER ANALYSIS SHEET

INITIAL REVIEWBY: TMZ—MD%Q

}
) //} ‘ N » )
1. Right number 2.7 -004 % ﬁ,/j”"/m #¢ Applicant Lol Covesd Aue / o Lol L

2. Type of right: G/Dacree O License O Claim
3. Purpose of transfer: D/éhange point of diversion [0 Add diversion point{(s) mnge place of use

{1 Other

9

wTE®
4. Check: geet” B
a. = Source OO+ Priority S—Amount( O Purpos;\\ Eﬂ%d of use
b. E’Eescription of original point of diversion.

c. ZJ/Descriptfon of original place of use.

5. Amount of land &/or water transferred:

-

//
a. & All of right.

b. O Partof right (NOTE! Part B should be filled in only if part of the right is owned by the appiicant).

-
c. lj/-}lwek description of point(s) of diversion. Map Lo AA? . C&mm*ﬁ:}x /"L&C wqjo,ﬂ.ew
Ch

d. Lzr/ck/c/:fescription of place of use. Ajz-00T /oa?ﬁ LRI IRE /Gﬂff/oog"ﬁd”
8. Check map (shows p.d. and p.u. after transfer).
" . e . ~
| = Check for correct signature, notarazagourl,:g‘cfirfﬁ( Pl o Goe 112,13, 14,24, 25 Tion R2GE
D\C . Check proof of ownership of right &/or land from which water is transferred,
- Sec A29,79,31, T jon, R E.

4 h. Eféeck for expansion in use of right. Comments _22-00%0 (14, fy v, QGo aw_)_SP_\-;E‘
0.8ch for 3390 + Ok el QAoac

i. B{heck for existing water rights from same source, on land water is being transferred to.
Right number(s) _Se= Sirdh Crglels Ram olos /T}waﬁf
-
i %use within a Watermaster District? B{es O No
If yes, what district?__ 92 1)
FINAL PROCESSING REVIEW BY:

1. Watermaster recommendation requested on Received on

2. s transfer published correctly?  Yes O No Dopf  $8-9/
3. Protestreceived? [ Yes O No

RECOMMENDED ACTION

1. Approve
2. 0O Deny

. { o 2 =
3. Conditions* C'J)m ‘/lf:',l / oS A g A e ng_)zc-j,.;. (AL (D S<

4 By=ip C Date 3/2¢  [Ge.

\
d
* A/l uses within Watermaster Districts require special conditions.
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January 3, 199@Dspaitmentc. o oouices
Eastern Dlsiniﬁ'}é:c& E
IVED
JAN 16 199
Mr. Norm Young Dm"mwfmmmm,m

Idaho Department cf Water Resources
13017 North Orchard Street
Statehouse Mail

Boise, Idaho 83720-9000

RE: Wagoner-Sorenson Water Right Transfer No. 4166
Dear Mr. Young:

The above mentioned transfer was applied for in
February of 1991. This application is noew clcsely
apbroaching five years. The failure Lo process

this transfer application has us totally frustrated

and frankly very disgusted. In additicn 1t has been
VeEry expensive to a point of financial hardship with
all maneuvering stalling and postering of this transfer
by the parties involved.

After a hearing in Idaho Falls at which time the
downstream waterusers agreed to withdraw their protests,
a letter and an order was sent to all parties from

Gary Spackman which stated that Wagoner could petition
the Department to bifurcate the hearing for application
of transfer No. 4166 which you will find in the last
paragraph of Mr. Spackmans order. (Dated 7/15/93) This
order and letter is attached.

On Octeber 12fh 1993 LaVar Newman filed a stipulation
for bifurcation and a withdrawal of objection to the
Wagoner Water Right Transfer which i3 also attached.

D and D Ranches filed a stipulation and withdrawal of
cbjection which was filed by Breck Barton on

November 23, 19903, Both of these stipulations and
withdrawals, reguested exchange of water right numbers
and exchange of water rights and endorsed moving forth
with theses exchanges without objection on their parts.

Since that time we have been kept pretty much in the

dark until your letter to Kent Foster dated September 29,

The content of this letter only further frustates us as
scme more delays in processing our applicaticn which
nas nothing to do with Mr. Scrensons possible future
transfers,

1965,

-

You need to understand that I exchanged these priMﬂEB@FHJﬂED

dates with Mr. Sorenson only to solve conflicts with
Mr. Sorenson and so I would not have need to worry®
about my water right being jeapordized, injured, or

cut-off, by stream lining projects, down stream transfers



=Y .

® e ®

or other proposals. My water right has never been
shut-off but I felt with the movement of water down
stream without losses as was proposed, and the lack of
recurn flows to the stream from the upstream irrigation
could severly injure my Water Right. We wlso know the
negative affects on stream bed losses from the lining
project at 8 Mile Canyon Road to the Hydro Pond. 3o

to assure that my rights are not effected I must have
this water Priority exchanged and for my sanity and
Wwell being I must have this done immediately and
request that you deo s0 with haste.

You will find attached a ccpy of the Quit Claim Deeds
to water rights from Birch Creek Ranches Inc., Water
Right No. 32-0067 for 3.20 c.f.s., Dated 3ept. 10, 1882
and Water Right No. 32-06090 in part for .80 c.f.s.
Dated June 10, 1886. These water rights now belong

to us (Wagoners) by deed and give further reason to
hasten this exchange.

Mr. Sorenscon also received a Quit Claim Deed to Water
Right No. 32-0102 in the amount of 4,0 c.f.s. Dated

May 10, 1889 as an exchange with us (Wagoners) dated
Sept. of 1994, These rights nhave been put on hold

by the Department of Water Resources. The exchange

of these water rights will have no effect on any ones
water rights nor in anyway c¢an injure any dcocwnstream
right as this water right has always been good 30 the
cnly change will be by an earlier priority. He purchased
water right numbers

32-0073 .2cfs 5/15/1909 Birch Creek
32-0085 .2cfs 5/10/1910 Birch Creek
32-0077 .2¢cfs £/15/1910 Birch Creek
32-00C86 .2¢fs 5/01/1911 Birch Creek
32-0078 .2¢cfs 5/15/1911 Birch Creek
32-0087 .2¢fs 5/01/1912 Birch Cresk
32-0079 .8cfs 5/15/1913 Birch Creek

for the amount of 2 ¢.f.s. from us {Wagoners).
Hoping you can understand that our water rights are s0
important to our operation that the above must come to
be very socon.
We thank you for you're immediate attention to the above.
You will find attached a stipulation and agreement from
the Downstream Waterusers of Birch Creek concerning
Lo the need to get this Exchange accomplished.
Sincerely,
i
Vi ik A A . e,
V// (1] ACROFILMED
/ .
Mac Wagoner ot s

cc: Ron Carlson



January 3, 1996

Mr. Norm Young ‘s
Idaho Department of Water Resources i
13017 North Grchard Street
Statehouse Mail

Boise, Idaho 83720-92000

RE: Wagoner-Sorenson Water Right Transfer No. 4166~
Dear- Mr., Young:

The above mentioned transfer was applied for in
February of 19%91. This application is now closely
approaching five years. The failure to process

this transfer application has us totally frustrated

and frankly very disgusted. In addition it has been
very expensive to a point of financial hardship with
all maneuvering stalling and post#ring of this transfer
by the parties invelved.

After a hearing in Idzho Fslls at which time the
downstream waterusers agreed to withdraw their protests,
a letter and an order was sent to all parties from

Gary Spackman which stated that Wagoner could petition
the Department to bifurcate the hearing for application
of transfer No. 4166 which you will find in the last
paragraph of Mr. Spackmans order. (Dated 7/15/93) This
order and letter is attached.

On October 12th 1993 LaVar Newman filed a stipulation
for bifurcation and a withdrawal of objecticn to the
Wagoner Water Right Transfer which is also attached.

D and D Ranches filed a stipulation and withdrawal of
objection which was filed by Breck Barton on

November 23, 1993, Both of these stipulaticns and
withdrawals, requested exchange of water right numbers
and exchange of water rights and endorsed moving fort
with these exchanges without cbjection on their parts.

Since that time we have been kept pretty much in the

dark until your letter to Kent Foster dated September 29,

The content of this letter only further frustates us as
some more delays in processing our application which
has nothing to do with Mr. Sorenscons possible future
transfers.

You need to understand that I exchanged these priority
dates with Mr., Sorenscn only to solve conflicts with
Mr. Screnson and so I would noct have need Lo worey
about my water right being Jjeapordized, injured, or

cut-off, by stream lining projects, down stream transfers

19495,
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cr other proposals. My water right has never been
shut-off but I felt with the movement of water down
stream without losses as was proposed, and the lack of
return flows to the stream from t{he upstream irrigation
could seaverly injure my Water Right. We wlsc know the
negative affects on stream bed losses from the lining
project at 8 Mile Canyon Road to the Hydro Pond. So

to assure that my rights are not effected I must have
this water Priority exchanged and for my sanity and
well being I must have this done immediately and’
request that you do so with haste.

-

You will find attached a copy of the Quit Claim Deeds
tao water rights from Birch Creek Ranches Inc., Water
Right No. 32-0067 for 3.20 c.f.s. Dated Sept. 1C, 1882
and Water Right No. 32-0000 in part for .80 c¢.f.s,
Dated June 10, 1886, These water rights now belong

to us_(Wagoners) by deed and give further reason to
hasten this exchange.

Mr. Sorenson also received a Quit Claim Deed to Water
Right Ne. 32~0102 in the amount of 4,0 c.f.s. Dated

May 10, 1889 as an exchange with us (Wagoners) dated
Sept. of 1994, These rights have been put on hold

by the Department of Water Resocurces. The exchange

of these water rights will have no effect on any ones
water rights nor in anyway can injure any downstream
right as this water right has always been good so0 the
cnly change will be by an earlier pricrity. He purchased
water right numbers

32-0073 .2cfs 5/15/19009 Birch Creek
32-0085 .2¢cfs 5/10/1910 Birch Creek
32-0077 .2cfs 5/15/1910 Birch Creek
32-0086 - .2cfs 5/01/1911 Birch Creek
312-0078 .2cfs 5/15/1911 Birch Creek
32-0087 .2cf's 5/01/1912 Birch Creek
32-0079 .Bcfs 5/15/1913 Birch Creek

For the amount of 2 ¢.f.s. from us (Wagoners).

Hoping you can understand that our water rights are so
important to our operation that the above must come to
be very soon.

We thank you for you're immediate attention to the above.

You will find attached a stipulation and agreement from
the Downstream Waterusers of Birch Creek concerning
to the need to get this Exchange accomplished.

Sincerely,

Mac Wagoner

¢c: Ron Carlson MICROFILMED



January 3, 1996

To: Mr. Norm Young
Idahe Dept. of Water Rescources

We the undersigned do hereby reguest the Idahc
Dept. of Water Resources ?proceed quickly by
processing Transfer No. 4 of the waters of *
Birch Creek as we requested in our Stipulation
For Bifurcation and Withdrawal of Objections

Dated in Tctober and November of 1993,

We seriocusly feel that these transfer applications
have been withheld for several years to long now.

We also feel that some of the problems of Birch
Creek need solving and by processing this Wagoner
Transfer that it will free him from being a party
to future transfers less complicated. We also
feel that due to the nature o<f this priority

date exchange that there would not be an injury
to the Downstream Users on Birch Creek. Because
of no change in the physical diversion of water,
a bed loss should not be assessed simply by a
Pricrity Date Change.

We thereby stipulate and agree that for the above
reascns this transfer should be quickly approved
and treated only as an exchange of priority dates

and should not be subject to loss because none
will occcur.

MEWMAN FARMS D % D RANCHES

B Jon <O ,—/M%

LAVAR NFWWAN PRESIDENT ﬂ//ﬁﬂ DEMORDEﬁT {PRESIDENT

DATED L;Q&.« /?Q/L DATED Aon, T /7'74
{/’ J?/ ~

cc: Ron Carlson

i r\)'r&e:.Lw\le' Godednt el Tt * \(N;;’H’f CROFILME
UL -



. State of Idah’ .

DEPARTMENT OF WATER RESOURCES

b } i
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720- 9(f06lv g
Phone: (208) 327-7900 FAX: (208) 327-7866 R

September 29, 1995 PHILIP E. BATT
GOVERNOR

E S il S
i miV el

KARL I. DREHER
DIRECTOR

Kent Foster

Holden, Kidwell, Hahn & Crapo
P. O. Box 50130

Idaho Falls, Idaho 83405

Re: Birch Creek Ranches
(Application for Transfer of Nos. 31-00067/90 and
Applications for Amendment of Permit Nos. 32-07128/07136)

Dear Kent:

Your letter of July 5, 1995, asks for my thoughts on the status and processing procedure
on several applications seeking to change the use of water rights held by Birch Creek Ranches
and Ted Sorenson d/b/a Sorenson Engineering. Subsequent to your letter, Mr. Sorenson
discussed with me his intentions with regard to the processing of the applications. The purpose
of this letter is to document my understanding that Mr. Serenson will be filing revised
applications to change the point of diversion and place of use of irrigation rights he holds from
Birch Creek with pending applications either being amended or withdrawn. In addition, he has
asked that IDWR continue to hold the application to amend the hydropower rights relative to the
required bypass flow to allow the applications to be considered in a single hearing.

Delaying the processing of the pending applications is acceptable, however,
relinquishment of any applications that are no longer relevant is desirable. IDWR will continue
to withhold processing of the application of amendment of the hydropower right for up to six
months, but it is necessary that this matter be addressed. Licensing of the hydropower permits
should follow action on the pending amendment.

Sincerely,

%fi //prﬂy -
Ay cligwt su)d Jo

NORMAN C. YOURNG

Administrator
¢ Ted Sorenson George Peterson Blair Groverf; srVerRes UL( - t/ﬂm
__—RBfeck Barton~ Mac & Betty Wagoner | s
¢~ _AlvaHarris /> Don Shenton iﬁ . Spgen'son ’ﬂ"“’
e A RRR

Lt @y A s

805.1905 ~ //7%

~ Celebrating Our Centennial Year of Service to Idaho



, RECEIVED
Birch Creek Ranches, Inc.
5203 South 1 1th East 0CT 2 3 1935

Idaho Falls, Idaho 83404
Tel 208-522-8069 Depariment of Water Resources
Sfax 208-522-8223

10/18/95 4:26 PM
Mr. Harcld W. Jones

Water Right Supervisor V M —

Idaho Department of Water Resources P O_,f Sur o raal

P
900 N. Skyline A;,.;M//,,,\ /,@/

Idaho Falls, ID 83402
s -tgf A’Mg’t .
RE: BIRCH CREEK RANCHES PROPOSED STATE LAND TRADE ’

/-
Dear Harold: 7

This letter is written pursuant to your phone cail of September 17, 1995. You indicated that you had received a
call to see if the Idaho Department of Water Resources opposes a land exchange proposed by myself with the
State L.and Board. You asked me why you had recetved such a call. Here is the reason,

Enclosed please find a letter dated October 2, 1995 from the Clark County Commissioners to the State Land
Board attempting to link a land exchange with water rights. Please note that the lands involved are as follows:

Proposed ground to be traded to the state: Lots 1,2, 7, 8, 9 and 10 of Section 1, Township 3 South, Range 40
East, Boise Meridian, Bingham County, Idaho.

Lot 5, Nt of Lot 6, SEx NW3, NE& SW34 of Section 6, Township 3 South, Range 41 East, Boise, Meridian,
Bingham County, Idaho.

Total: 336 acres

Proposed ground to be acquired by Birch Creek Ranches from the state: - E4s of Section 36, Township 9 North,
Range 32 East, Boise Meridian. :

Total: 320 acres
None of these pieces of property have any Birch Creek water rights (or any water rights, to my
knowledge) associated with them. Please find a copy of Birch Creek Ranches” response dared October 4, 1995

and the Idaho Department of Lands’ response dated Qctober 13, 1995, It is my understanding from you that you
are not in opposition to this trades. If there is anything any different, please let me know.

/ﬂ e
Ted S. Sorenson

Birch Creek Ranches

TSS:mym

enclosures

ce: Norm Young, IDWR-Boise, w/encl.
MLQRQFH,MED
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CHARLES R. VADNAIS STEVENR. GILGER CHARLES E. WILSON ‘
CHAIRMAN
CLARK COUNTY IDAHO
BOAHD OF COUNTY COMMISSION ERS S
P.O. BOX 205 . '
DUBOIS,IDAHO 83423 Postfit] \ e ’1‘“““
' {208} 374-5304 P ote !
Merlin Sharp ed_dorsstin
State Lands 52z -p223
ldaho Falls, ID VTV I ,ij_fo

Phone#

Dear Mr. Sharp, |

The Clark County Commissioners oppose any land trade with Birch Creek Ranchers
until the following criteria is fully met:

(1) There is a complete & final settiemant with Mac & Betty Wagoner on
transfer of priority dates of water rights.

(2) There is a complete & final settlement with Wagoners, Newmans &
Double D Ranch on bid losses for any transferred water, and any
watar to be transferred in the futura.

(3) We want Birch Creek Ranches to provide a list of all waters that he
intends to transfer, listing ¢.f. amounts , sources, and priority dates.

(4) We would also like to see the agreement on the trade for original spill
amounts to mitigate loss of old channel riparian losses.

{8) There will be no net loss of 1ax base to Clark County on irrigated Ag
ground or on Ag ground that would resuit from the trades.

6y We would fike a difinitive answer from Fish & Game as to why this
ground was always considered critical to Sage Grouse, yet they now
. agree to a tracle. We understand that the ground being traded to
Birch Creek Ranch has verified techt sttes, and that the ground
where the conservation-easement would be placed (Sec. 16, TON,
R 33E) has no verified {echt sites

{7) Onthe trade. there should be no special depredation privileges
granted by Fish & Game 1o Birch Creek Hanches as there is a stand-
ard depredation program In place.

MICROFIL MED
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(8) The Clark County Commissioners would have the right to reveiw the
appraisals of said trades and meet with the apprafsers. \

Singeraly,

CM r‘dﬂ-{ﬂ-*"“’; iaanid

Charfes Vadnals, Chairman

2 é‘/‘%Zﬂ gfzrla?c /?7\5’

Chariés Wilson

St ;,?,/ et 2, 1975

Stave Gilgér

ceiSenator, Dirk Kempthorne
Senator, Larry Craig
Congressman, Mike Crapo
Govemnor, Phit Batt
Lt. Governor, Butch Otter
Secretary of State, Pete Cenarrusa
Atterney General, Al Lance
Supt. of Public Instr., Ann Fox
Rep. Jo Ann Wood
Senator Rex Furniss
Rep. Lenore Barret
Rep. Goldan Linford
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Birc! Creelx Ranche!,lnc-

5203 South 11th East
Idaho Falls, Idaho 83404
Tel 208-322-8069
fax 208-522-8223

10/4/95 6:39PM

Charles R. Vadnais

Steven R. Gilger

Charles E. Wilson

Clark County Idaho

Board of County Commissioners
P.0O. Box 203

Dubois, ID 83423

RE: BIRCH CREEK RANCHES LAND TRADES
Gentlemen:

This letter is written concerning your recent letters to Mr. LeRoy Cook of the Bureau of
Land Management and Mr. Merfin Sharp of the State Board of Lands.

Items 1) thru 4). The criteria you list, cne through four, have to do with water rights
appurtenant to my land on Rirch Cresk and not on anv of the progosed exchange (and.

Attached is a copy of the complete and Snal settlement with Mac and Berry Wagcnsr on
the transfer of priority dates of water rights on Birch Creek. This agreament has been met
on our part and Mac and Betty Wagoner have been paid $15,000.

At Commissioner Wilsen’s request, I came to a mesting early last spring concerning

‘private property rights being abused by the government, These water rights you are

tallking about, I consider to be private property independent of the land exchange. For me
to resolve these issues, as you suggest, would result in giving up my property rights. Even
if T were willing to give up my property rights, I could not do it because all of these water
right issues must ultimately be resolved by the Idaho Department of Water Resources. I
do not control Water Resources. ‘

I consider your request to be an attempt to force me into giving up my existing property
nghts Respectfully, this is sc;rmethmcr my conscience wiil not allow me to do.

Item 5. These proposed trades, if approved, will insure that the tax base in Clark County
stays higher than before. I now pay approximately 328,000 per year in property taxes to
Clark County, Before and after ail of my activities have and would result in increased
property taxes to Clark County.

MICROFILMED
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Item 6. The Department of Fish & Game sunports these trades only for one reason. Itis
to the benefit of wildlife 2nd to the sportsmen of Idaho. I faxed Commissioner Wilson
copies of their support and, also, copies of the support of Trout Unlimited. Increased
public access to Birch Creek will increase the recreational value to the public and

economic well being to two businesses in the valley, Lone Pine Cafe and the Birch Cresk

Inn.

Item 7. The depredation agreement was previously faxed to Commussioner Wilscn. This
depredation agreement is much more restrictive than any of the depradation policy of
Idaho Department of Fish & Game.

Item 8. The release of the appraiséi information is under the jurisdiction of the Idaho
Department of Lands.

I hope that my property rights, even though I don’t vote or live in Clark County, will be

. valued as high as the next man.

Very truly yours,

y /.

Ted S. Sorenson
EBirch Cre=k Ranchas

TSS:mym

cc w/enclosures:
Senator Dirk Kempthorne
Senator Larry Craig ©
Congressman Mike Crapo
Governor Phii Batt
Lieutenant Governor Butch Otter
Secretary of State Pete Cenerrusa
Attorney General Alan Lance
Superintendent of Public Instruction Anne Fox
Representative Joanne Woad
Senator Rex Fumness
Representative Lenore Barrett
Representative Golden Linford
BLM, Idaho Falls - '
- Department of Lands, Idaho Falls
Idaho Department of Fish & G-ame
Birch Creek Inn

N Lone Pine Cafe

MICDDFH.‘MED
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2563 Ririe Mwy., [dsho Faiis, [dah "
Phono (208) §23-5358 Fax (208} 5
Taxt Phone (800) 377-352¢

STANLEY F. HAMILTCN - DIRECTOR

_October 13, 1988

CLARK COUNTY COMMISSIONERa

P.O. BOX 205
DUBOIS, ID 83423

Subject: Birch Creak Ranches, Inc./State of ldaho Land Exchange
FRITL TR

Dear Commissioners:

e This 15 a response 1o your letter of opposition received by
Marlin Sharp of our Idaho Falls offlce concerning a proposed land
exchangse between Birch Cresk Ranches, Inc. and the State of Idaho.

The proposed fand axchangs will result In the acguisition ot
320.28 acres of state land by Birch Creek Ranches, Inc. in Clark
County, 21 air miles west of Duboils. This land will then be added to
the Clark County tax base, As part of the exchange, Birch Creek
Ranches, Inc. whil acquire a 300 acre conssrvation easement for tha
proteclion ¢f sagebrush hablitat on a.nearby sactlon of state land. As

ownrud by Ball Sheep Company,

The State of Idano in thils sxchange will acguirs 336 acres oi
mountain rangeland lying an estimated eight (8) miies south of Bone in
Bingham County.

The state desires to completa this exchanga to conso[ldate its
ownership and Increase long term endowment revenue significantly.

The first four (4) concerns you discuss In the enclosed letter
relate to private water rights. These Issues lie cuiside the reaim of
this land exchange. They appear to be private matters; therefore, it Is
inappropriate and unreasonanle to expect the Idahe Department of
Lands to make final sattlement, etc with water users prior 1w
cormpletion of this exchange.

The controversies surrounding Birch Creak water rights shouid
be settied by the proper authoritles Including the Idaho Department of
Water Resourcss, the individual water users Invelved, the ditch or
canal company or a court of law, If this exchange is compisted and
Mr. Sorenson or his successors in Interest choosa to Irrigate the state
land acquired, they must do so within the Iegal requirements of State

of Idano watar law..
itam 3 - This part:cuiar land exchange will result in a 320,28

acre increase in tax base for Clark County. Part of this acreage is
expected to be .rrigated farmland scmeday ¥ Mr. Sorenson is
successful in transferring private water rights 1 this pro ty.

_ > S AICROF MED
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- further mitigation, Birch Craak Ranches, Inc, also proposes to acauire a
conservation sasement for tha protection of sagebrush on property -«

- BOARD OF LAND

COMMISSIONERS

PHILI® B DATT
Gavernar

PO T. GENARRUBA
Secretary of Stats

ALAN O, LANCE
Aftowrioy Ganeral

J.D.WILLTAMS
Contrakes

ANMNE G. FQX
Sup’t of Puliie
instructian

L —— KEEP 1DAHO GREEN

PREVENT WILDFIRE
ECAIM, QIETRTUNHY A o
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CLARK COUNTY COMMISSIONERS
October 13, 1985
Page 2

Item 8 - The Idaho Dspartment of Fish and Game now belisves

- that acquisftion of a sagebrush habitat conservation easement, as a

part of this land exchange will alleviate their eariler concarns. As
apparent in the enclosed letter, they wlll now support this land
exchange proposal. It Is my understanding the Idaho Fish and Game
Department will meet with you to discuss this concern.
: The Upper Shake Rilver Cutthroats Chaptsr of Trout Unlimited
has alsc axpressed support regarding this exchange, contingent upon
Mr. Sorenson granting a conservation easement on nls remaining
private land In the Birch Craek area (see enclosurs). That sasement
wlli protect vaiuable riparian habijtat along Birch Creek and willl
provide for public sportsman access to his private land.

Item 7 - It Is my understanding that Mr. Sorenson and the Idaho
Fish and Game Department have reached agreement on a mutuaily
accaptable wildlife depredation agrsement.

Item B ~ Real estate appraisals used in state jand excHances are
hejd confldential by the Department of Lands until such time as the

‘exchange ls presented to tha State Board of Land Commissionars for

final approvai. The appraised values, at that time, beccme pubiic -
knowledgs. ' T

In summary, |t appears as though most of your concerns are
outside the {imits of this specific exchange, They are Issues that can
be settied by the appropriate authorities. The issues perialning to
this exchange have been discussed and should help to resclve your
concerns. Wwe Intend to seek final approval to compiete this exchange
at the November 14, 1885, meeting of the State Board of Land
Commissicnars., Pleasa feal frae to contact me If you have further
questions. o
Sincarsly,

MERLIN F. SHARP | | <

Real Estats Spacialist
MFS:PAW:mh

[ Senator, Dirk Kempthorne -
Senator, Larry Craig
=~ Congressman, Mike Crapo
Senator, Rex Furniss
Rep., Jo An Wood
Rap., Lenvura Barrett _
Rep., Goiden Linford - ,
Rep., Ralph J. Steels ‘WCHOFFLMED
Land Board Mesmbers



SENATOR DIRK KEMPTHORNE

U.S. SENATE

367 DIRKSON SENATE OFFICE BUILDING
WASHINGTCN, DC 20510

SENATOR LARRY E. CRAIG
U.S, SENATE

313 HART BUILDING

WASHINGTON, DC 20510

REPRESENTATIVE MIKE CRAPQ
437 CANNON BUILDING
WASHINGTON, BC 20518

SENATOR REX FURNACE
3470 E 300 N
RIGBY ID 83442

RER. JO AN E. WODD
3778 E BOON ... -

RIGRY ID  &344

REP. LENCRE HARDY BARRETT
P O BOX 247
CHALLIS 1D 823225

REP. GOLDEN C, LINFQRD
2120 W 4200 8
REXBURG " ID 83440

RALPH J. STREL

B2 s 628 .
IDAHO FALLS ID 83221

ALAN G. LANCE, ATTORNEY GENERAL

- .. P O BOX 83720

BOISE 1D 83720-00 1_0

DR. ANNE FOX, SUPT., OF PUBLIC INSTRUCTION
P © BOX 83720
BOISE ID 83720-0027
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PETE T. CENARRUSA, SECRETARY OF STATE

P O BOX 83720
BOISE 1ID 83720-0080

Jv D. WILLIAMS, STATE CONTRQLLER
P O BOX 83720
BOISE ID 83720-COY1

GOVERNOR PHILIF E. BATT
P © BOX 83720

™ BOISE ID 83720-0034

SENATOR DIRK KEMPTHORNE
2533 CHANNING wWAY, SUITE 180
IDAHO FALLS ID 83404

SENATOR LARRY E. CRAIG
2533 CHANNING wav, SUITE 150
IDAHO FALLS ID 83404

REPRESENTATIVE MIKE CRAPQ
2539 CHANNING WAY, SUITE 130
IDAHMO FALLS ID 83404
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UPPER SNAKE REGION Phiiia a-—ma.m v

1313 Lineoin Road s b Y, Canier ) D}
Idaho Falls, Idahs 834501-2198 B 7 Biracrr

August 29, 1997

Mr. Lou Bensdick
Area Supervisor
Department of Lands
3563 Ririe Highway
idaho Falls ID 83401

Dear Lou:

The Idane Degarment of Fish and Game initially had concsms with the land exchange berween
‘Bireh Creek Ranches and the Idako Deparment of Lands on the segmenc located within Clark
“Ceunry. Sincs thax dme we have been working with Birca Cresi Ranches, Inc. expressing our

wnc:ms about the loss of sagehrush habier for both sage grouse zad anzelope.

-‘\.»

‘Through our nescoations with them we have come o zn .L--.mcﬂ: that if 'thnv obmin 2
conservagen exsement with the Idaho Deparmment of Lands on segment. Secdon-16, Townsmn
9 North, Range 33 East, B.M., lying norh of Highway 22, we would have no concams with-~
the land exchange talding place berwesn the léanc Depamment of Lands and Bizeh Cresk
f Ranches, Inc, for NE..M- N1/2 SE/4, and Low | and 2 of Sezdon 36, Township 9 North,

Ra,nﬂe 32 East, B.ML

If you have any further questons, plezss feei fraa 10 conmer me.

, - Sincarsly,
‘ '\ . ::, Paa) . __.Z?L-‘ '
: r L e -

, Don E. Wright

Regionai Supervisor
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AFTILIATED WITH TROUT UNLIMITED AND THE FEDERATION OF FLY FISHERS

12 March 1988
Mr. Stanley Hamilhs ‘
Diractor, Idaho Department af Lands
Statsheouse Mail
Boisa, ID 83720

Dear Mr. Hamilton:

This lettar exprasses the support of the Upper Shake
River Cutthreoats Chapter of Trout Unlimitad for the exchanga
Gf 280 acres of land owned by Mr. Ted Sorenson on Biresh
Creek for an §20-acre parcel of BLM land, as described in
teday’s edition of the Idahe Falls Post Registar. Since Mr.
Sorenson has told us that his willingness to trade for the
BIM land depends on his ability ¢ trade land that he owns
near Bene for a 320-acre parcel of stata land near the BLM
land in questicn, we alse support the trade invelving the

stata land.

Our re2ascons for supporting these trades are, first,
that the public would acguire access te and protsciion for
about a mile of a highw-gquallty trout stream and its
associatad riparian zone, and secocnd, that the trade would

" protect the instream flow of water in several miles of the

creak. Mr. Sorenson has watar rights that he will lose 12
he does not use water from Birch Cre=sk to irzrigatas land, IZ
ke deces not completz the proposed tradaes, he will be forcad
to withdraw watsr from the creek to irrigate his lands near
Lona Pine:; if he does complete the trades, this water will
remain in the creek all the way down to his existing
hydropower diversion, a distance of roughly ten miles.

Qur suppcrt for thaese exchanges is contingent on the
acquisition of a conservation sasement to protact the
Tiparian zone on the remainder of Mr. Sorenson’s land on
Birch Creak, which he will retain in private ownership. M.
Sorenson has expressed to us a willingness to grant such an
gasement. If such an easesent would require volunteer labor

- t0 help erect fences, we will offer that assistance.

We are aware that the Dapartment of Fish and Game 1is
concarned about the loss of winter range f£or sage grouse
that would result if the land now in state ocwnership is
brdught into-cultivation. We are also awara of the
Deparcment’s concern that the propesed changes in land usa
may create incrzased risk of depredation claims for damage
done by antelope. '

MICROE MEy
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We are sensitive to the Department’s concern for the
Sage grousa., Our organization.is a strong advecate for the
protection of habitat for all species of wildlife, not just
for fish. Since most Of us are not professional higlogists,
we cannot make a valld quantitative compariscn of thae _
ecclogical value of the parcals proposed for trade,
However, we are well awars that the ecclogical valus of
riparian hahitat is generally very much greater than that of
uplands; we can also cbserve that there seaems to be a great
deal ©f sagebrush country left in Idaho, while st-eams and

riparian ar=sa=s are undar seige f£rom many kinds of
development at the same time that they are being scught by a
rapidly-increasing population of fishermen. To us, the
advantages of protecting several miles of an easily
accessible, high-quality stream and its rlparlan zona, and
of acquiring outright ownership of one mile of it, seem

gquite clear,

Also, we are satisfied that Mr. Sorenscn 1s willing to
make all reasonable allowances for antelope depredation.

Sinca*ely,‘

- Wllliam K. Terry
Vica Prasident
far Conservation

2170 Rsndazvous Rd.
Idaho Falls, Idaho 82402

ccs Mr, LeRoy Cook, Bureau of Land Management
Mr, Dcn E. Wright, Idaho Debartment of Fish and Game

Mr. d Soransan - - , -
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

September 29, 1995 PHILIP E. BATT
GOVERNOR

KARL I. DREHER
DIRECTOR

Kent Foster

Holden, Kidwell, Hahn & Crapo
P. O. Box 50130

Idaho Falls, Idaho 83405

Re: Birch Creek Ranches
(Application for Transfer of Nos. 31-00067/90 and
Applications for Amendment of Permit Nos. 32-07128/07136)

Dear Kent:

Your letter of July 5, 1995, asks for my thoughts on the status and processing procedure
on several applications seeking to change the use of water rights held by Birch Creek Ranches
and Ted Sorenson d/b/a Sorenson Engineering. Subsequent to your letter, Mr, Sorenson
discussed with me his intentions with regard to the processing of the applications. The purpose
of this letter is to documient my understanding that Mr. Sorenson will be filing revised
applications to change the point of diversion and place of use of irrigation rights he holds from
Birch Creek with pending applications either being amended or withdrawn. In addition, he has
asked that IDWR continue to hold the application to amend the hydropower rights relative to the .
required bypass flow to allow the applications to be considered in a single hearing.

Delaying the processing of the pending applications is acceptable, however,
relinquishment of any applications that are no longer relevant is desirable. IDWR will continue
to withhold processing of the application of amendment of the hydropower right for up to six
months, but it is necessary that this matter be addressed. Licensing of the hydropower permits
should follow action on the pending amendment.

Sincerely,

NORMAN C. YOUNG
Administrator

¢: Ted Sorenson George Peterson Blair Grover
Breck Barton Mac & Betty Wagoner

Alva Harris Don Shenton MICROFIM ED
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Law Offices

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

FRED} J. HAHN WLST ONE BANK BLDG Arthur W, Holden
KENT W FOSTER 330 SHOUP AVENUE, THIRD FLOOR (1877-1967)
ROBERT E. FARNAM P.O.BOX 50130 Robert B. Holden
WILLIAM D. FALER IDALIO FALLS, IDAHO B3403 (1911-1971]
STEPHEN L. MARTIN 'y ’
CHARLES A. HOMER ﬁ E C E l v E D T;F;B;d-]gé?;n
GARY L. MEIKLE William $. Holden
GAYLE A. SORENSON, P.A. TELEPHONE (208) 523-0620 J u L 1 0 ,gg {1907-1988)
DONALD L. HARRIS, P.A. TELEFAX (208) 523-9518 5

DALE W, STORER
MARIE T. TYLER

JOHN G. STIMMONS
ROBERT M. FOLLETT
IFREDERICK | HAHN_ 11

Bepartment of Water Resources

July 5, 1995

Mr. Norm Young

IDAHO DEPARTMENT OF
WATER RESOURCES

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re:  Birch Creek Ranches and Ted Sorenson d/b/a Sorenson Engineering Pending
Applications

Dear Norm:

We are writing to you about several pending matters of Birch Creek Ranches, Inc. and
Ted Sorenson d/b/a Sorenson Engineering, because of some procedural concerns we have
and because we are receiving pressure to do something. From our records it appears there
are a number of pending applications or amendments. We have referenced each in the list
below and have tried to explain some of our concerns.

1. Application for Permit No. 33-7128, for 45cfs of the flow of Birch Creek was
originally filed on September 8, 1982, by Birch Power Company. Application for Permit No.
32-7136, for 30cfs of the flow of Birch Creek, was filed by the same entity on January 3,
1984. The two applications were protested and consolidated for hearing. A combined
hearing was held April 5, 1984. The final decision on the protests to the two applications is
reflected in an "Order Adopting Modified Memorandum Decision and Order” signed by the
director, A. Kenneth Dunn, on March 26, 1985, and the "Modified Memorandum Decision
and Order" thereby adopted by the director's order, which bears the signature of Bobby
Fleenor, and is dated March 27, 1985. That final decision was appealed to the District Court
which entered its "Memorandum Decision" in Bonneville County Case No. 33072, affirming
the decision of the director, on June 26, 1986. The two permits were assigned by Birch
Power Company to Ted S. Sorenson, d/b/a Sorenson Engineering, on August 21, 1986. The
use of the water for power generation is, of course, a nonconsumptive use. The matter that
became the main issue in the protest hearing, and which was resolved in the Department's

MICROFILMED
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Mr. Norm Young
Julu 5, 1995
Page 3

resulted m the filing of another application to amend the two permits. Within a short time
after construction of the project, it had become apparent that the 11% or 5.0cfs bypass flow
did not accomplish the objectives of Idaho Department of Fish &Game and the Bureau of
Land Management for riparian habitat. After a study, Mr. Sorenson had made a proposal to
substitute a system of plastic pipe and lined ponds. After approval by Idaho Fish & Game
and the BLM, the proposal was implemented, and by March of 1990, Mr. Sorenson had
received written acceptance of the new system which requires less than .1cfs to provide the
amenities, instead of the 5.0cfs bypass flow. When Mr. Sorenson contacted you about this
circumstance, you advised him by letter of March 20, 1990, that the Department of Water
Resources could not waive the bypass flow condition without processing an application to
amend the permits. Pursuant thereto, Ted S. Sorenson, d/b/a Sorenson Engineering, filed an
application about April 30, 1990, to amend the two permits by eliminating the 5.0cfs bypass
flow requirement. After publication of notice, the application was protested. In November
of 1991, Gary Spackman, who had been assigned as hearing officer on the 1991 application
for transfer and amended applications for transfer of Wagoners and Birch Creek Ranches,
Inc., sent a letter suggesting that the hearing on the protests to the application to amend the
permits be held in conjunction with the hearing on the protests to the proposed transfers.

4. In early 1991, after a tentative agreement was entered into by Birch Creek
Ranches with Mac and Betty Wagoner, and after Birch Creek Ranches had purchased the
George Woodie water right on Birch Creek, Wagoners filed, about January 21, a new
application for transfer of eight of their rights, totaling 6.0cf5, from their lands to the D&D
lands. Pursuant to the agreement, Birch Creek Ranches then filed two amended applications
for ransfer, one 1o transfer 4.0cfs {Right No. 0067 and one-haif of Right No. 00%0) from the
Simmons land to Wagoner land, and another to transfer the balance of nine of the Simmons
rights, totaling 14.6¢fs, and the Woodie right for 2.9¢fs, to the D&D lands. Again there were
protests, and before a hearing was held, Birch Creek Ranches and the major protestants,
D&D and Newman, agreed to cooperate in a stream lining project to salvage more water.
Before completion of the lining project, BLM and Idaho Fish & Game placed certain
conditions on placement of the lining material which resulted in a problem with the lining
effort. In fact, instead of increased flows in the lined segment, losses increased. The
processing of the pending applications was put on hold and numerous attempts were made
to work out a plan acceptable to all involved state and federal agencies to rectify the problem.
All such attempts have, to date, been unsuccessful. By about 1993, it appeared that the
increased losses in the lined reach had diminished approximately to normal. Now, it appears
that the lining may, in fact, be reducing losses in that reach. By the Spring of 1994, it
appeared we could recommence processing of the applications, but then D&D refused to

?‘v’?!{f}ﬁ{jﬁ-‘;g_MED



Mr. Norm Young
July 5, 1995
Page 2

final decision, was the contemplated savings of water which would result from the
construction of the power plant. The point of diversion for the old Reno Ditch was to be
moved upstream and some 3,000 feet of the natural channel of Birch Creek, as well as some
five miles of the upstream portion of the Reno Ditch, were to be dewatered and replaced with
a shorter, lined canal and a pipeline to the power plant, which would then discharge water
into the Reno Diteh at the downstream iocation. The department found that the water to be
saved by the construction of the project (the elimination of 3,000 feet of Birch Creek Channel
and five miles of Reno Ditch) would be 22% of the total flow of Birch Creek at the new
diversion, and that such savings belonged to the applicant. Further, the savings was
apparently estimated to be, on the average, about 9.0 to 10.0cfs. The department then
assigned one-half of the savings, 11% of the flow of Birch Creek or 5.0cfs, whichever 1s
greater, to be allowed to flow past the new diversion works in Birch Creek to mitigate the
riparian, fish and wildlife values in the public interest, and to provide stock watering. The
second half of the savings, or 11%, was assigned to reduce contemplated seepage losses
through the new feeder canal or power channel. Later, also in August of 1986, the permits
were amended to change the location of the power plant from the NEY of the NEY: of S.17,
T.8N., R.31E. to the NEY of the NEY of S.14, T.8N., R.31E., a distance of an additional
three miles. We assume the elimination of the extra three miles of the Reno Ditch has
resulted in an even greater savings than 22%. If the elimination of 3,000 feet of Birch Creek
channel and five miles of the Reno Ditch results in 22% savings, would the elimination of
3,000 feet of Birch Creek channel and eight miles of Reno Ditch result in something like 33
to 34% savings? Proof of beneficial use was submitted for both permits about February 11,
1989, but no license has yet been issued.

2. On April 19, 1989, Birch Creek Ranches, Inc., filed an application to transfer
nine Simmons water rights, totaling 18.6¢fs, from the Simmons lands on Birch Creek above
Blue Dome to D&D lands below the power plant and the Reno Ranch. A hearing was held
on the protests on April 17 and 18, 1990. A draft provisional or interim order for delivery
of water rights was prepared shortly after the hearing and circulated for comments. We
provided comments, but have never received or been provided with a final version of such
order. Before any decision on the merits of the protests was issued, Birch Creek Ranches
entered into negotiations with two of the protestants, Mac Wagoner and George Woodie,
which resulted in the next round of filings in January and February of 1991.

3. Before the 1991 filings, and during the time period when preparation for and
conducting of the April, 1990, hearing occurred, matters regarding the conditions of permits
Nos. 32-7182 and 32-7136 relating to the saved water had p;ﬂgg%[_%€£01nt which
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renew its lease of water rights from Birch Creek Ranches, and withdrew its lands as the
prospective place of use. Then Wagoners unilaterally filed an amended application to
transfer the eight water rights it had sold to Birch Creek Ranches, totaling 6.0cfs, upstream
to Simmons lands, rather than downstream to D&D lanids. While Birch Creek Ranches has
worked out a tentative accommodation agreement with Wagoners, and has been laboring
diligently to locate an alternative downstream place ofi use tor the water rights, not enough
has yet been completed to be able to redo the applications. We keep receiving requests from
the Eastern Region Office of IDWR to withdraw and relinquish the applications.

5. Since completion of the power plant project, records of diversions from Birch
Creek into the feeder canal for the power plant, as well as of discharges from the power plant
into the Reno Ditch, disclose that since the bypass flows at the new point of diversion were
terminated, the amounts diverted are essentially equal to the amounts discharged at the power
plant, indicating that transmission losses through the power channel and pipeline are virtually
nil. Whether the savings of water resulting from substitution of the lined power channel and
pipeline, over historical losses in 3,000 feet of Birch Creek and more than eight miles of the
old Reno Ditch, 1s 22% or as much as 34%, the fact is that virtually every drop of water
diverted from Birch Creek at the new point of diversion is discharged into the Reno Ditch
at the power plant location. Today, the diversion at the new point of diversion is about
50.0cfs. 50.0cts is also being discharged from the power plant into the Reno Ditch. At that
location, there is between 11.0 and 17.0cfs more water present in the Reno Ditch than there
ever would have been absent the power project and the consequent savings. In November
of 1993, we completed and presented for filing, an application to transfer the saved water
right 1o D&D lands for irrigation purposes. The department naver accepted it for filing.
Eventually you and I had one or more discussions about the department's apparent reluctance
to deal with the saved water. My understanding of your expressions of departmental
concerns is primarily that the uses, to which the saved or salvaged water created by the
power project were assigned by the permits, had a strong public interest element. We then
suggested that since those particular public interests were being otherwise fully served, we
would be willing to utilize the saved or salvaged waters to replace any transmission losses
in the portion of Birch Creek from the old points of diversion of the Simmons, Woodie and
Wagoner rights, down to the new Reno diversion, which might be attributable to such rights
because of the proposed change in point of diversion. We suggested this concept had
something of a public interest benefit in it because it would result in keeping higher flows
in Birch Creek during the irrigation season (as a result of the transfer downstream from the
points of diversion for the Simmons, Woodie and Wagoner rights), which would be a benefit

to the public in general, and that there could also be a beng];}%,t% ﬁ\?ﬁy water user in particular
VRURTLMED



Mr. Norm Young
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by insuring that more than enough water is assigned to potential transmission losses. The
downstream users, D&D and Newman, would benefit the most because of the augmented
flows, some of which would accrue to them and increase the amount of actual water available
under their existing rights. We interpreted your response to be positive, so we withdrew the
November application and presented another application about May 17, 1994. To our
knowledge, it has never been accepted for tiling.

Until such time as our client is able to acquire a potential place of use downstream
from the power plant, it will accomplish little to try to process most, if not all of the pending
applications. As we try to analyze the ramifications of withdrawing any or all applications
at this time, our major concern is whether IDWR perceives some negative consequence of
doing so. If you would be so kind, we would verv much appreciate your thoughts and
comments before we take further action.

Very truly yours,
Kent W. Foster

pc.  Ted Sorenson
GAWPDATAKWEFGIZNDWRO622 LTR spw
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MAC & BETTY WAGONER
PO BOX 296
DUBDIS ID 83423

Daar Mr. &k Mrs. Wagoner:

The hearing scheduled for Birch Creek Ranches on water right
Transfers No.'s 3553 and 3829% which will be held on July 14, 1994
at 9:00 a.m. at the Idaho Falls office of IDWR has besn modified
to a pra-hearing conference at the regquest of the applicant.

The issues to be discussasd will include among other items,
applications for transfer filed by Birch Creek Ranches and Mac
L& Betty Waganer.

Sincaraly,

st !

LD W. JCOHES
Wwater Right/Supervisor

HWJ /rb
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BRECK BARTON & ASSQCIATES, PA.
305 WEST Man
REXRLRG, TnAHO 83440

Brick H. BARTON PO, Box 100
(208) 356-1880

June 17, 1994 T

SV Ry
Ronald D. Carlson JUNE?Q?S§4
Department of Water Resources Dﬂmﬁmmtf
900 North Skyline Dr. s, ot b e
Idaho Falls, ID 83402 L Basten Distigy g,

afar {x
aler fHerg,

RE: Birch Creek Ranch Applications for Transfer
Dear Mr. Carlson:

I've received a copy of the letter from George Peterson directed
to you dated May 26, 1994. It is my conclusion that a hearing in
the above matter would be fruitless inasmuch as there does not
appear to be a place of use for that portion of the application
transferring Birch Creek Ranches, Inc. water to lands owned by D&D
Ranches, Inc. and/or LaVar Newman. I understand that the lease
extant between those parties has not been renewed.

We do believe, however, that there is a wvalid application for
transfer pending between Birch Creek Ranches, Inc. and Mac and
Betty Wagoner (Mac's amended application) that could be acted upon.

We look forward to hearing from you on this matter at your earliest
convenience.

Very truly yours,

Breck Barton
BB/djf

cc: EKent Foster
Gecrge Peterson
Blair Grover
Mac Wagoner and Betty Wagoner
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HOLDEN, KIDWELL, HAHN & CRAPO

IDAHO FALLS OFFICE WEST ONE BANK KEY FINANCIAL CENTER BOISE OFFICE
P.0. BOX 50130 702 W. IDAHO SUITE 810
FRED J. HAHN 330 SHOUP AVENUE BOISE, IDAMO 83702 RANDALL B. REED
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ROBERT E. FARNAM RONALD 0. CHRISTIAN
WILLIAM D, FALER
STEPHEN E. MARTIN TELEPHONE {208) 523-0620 TELEPHONE (208) 343-0820
CHARLES A. HOMER TELEFAX  (208) 523-9518 TELEFAX  (208) 343-8078
GARY L MEIKLE
GAYLE A. SORENSON, P.A, ART'::J;;;V;:S%LDEN
DONALD L HARRIS :
MARIE T. TYLER o - H,°Eff,§fﬁ; g?o#oerq
JOHN G. SIMMONS, P.A. : “TERRY L. CRAPO
ROBERT M. FOLLETT : i {}939-1982)
KUMEN L. TAYLOR - WILLIAM 8. HOLDEN
JAMES K. SLAVENS November 29, 1993 * {1807-1968)
RECEIVED FER #1604
BEC 0 1 1?33 Deperimern. o Waier fasources
merg w Q:_&f":lﬁ L, e EBStel’n Districy Ofﬂw
Mr. Gary Spackman, Supervisor Mr. Blair Grover, Esq.
IDAHO DEPARTMENT OF WATER GROVER & WALKER,
RESQURCES CHTD.

1301 North Orchard Street P.0O. Box 36

Statehouse Mail Rigby, Idaho 83442

Boise, Idaho 83720

Mr. George Petersen, Esq. Mr. Breck Barton, Esqg.

PETERSEN, M0OSS, OLSEN, BARTON & ASSQOCIATES

MEACHAM & CARR P.O. Box 100
485 “E" Street Rexburg, Idaho 83440

Idaho Falls, Idaho 83402
Dear Gentlemen:

We are writing this letter at the request of Mr. Ted
Sorenson, President of Birch Creek Ranches, Inc. and who also
does business as Sorenson Engineering, the successor in
interest of Birch Power Company, regarding the matters of
applications for transfer numbers 3553, and 4166 and the
application for amendment of permits numbers 32-07128 and
32-07136. As we understand it, these matters were consolidated
for disposition by the Department of Water Resources when we
were proceeding toward a final disposition, perhaps by hearing,
in 1991, before the matters were derailed by problems
experienced with the lining project on Birch Creek.

After a significant amount of reflection and exploration of
virtually all alternative options we have been able to think
of, Mr., Sorenson has concluded it is time to formally request
that the matters be scheduled for hearing or at least for
further processing.

MICROFILMED
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At this time, the problems experienced with the lining
project appear to have essentially stabilized and other
feasible alternatives for saving water lost in the channel of
Birch Creek do not appear to have much promise in the immediate
future.

Birch Creek Ranches, Inc., filed its original application
in 1989 seeking a transfer in the place of use of some nine
water rights (32-0067, 32-0090, 32-0093, 32-0068, 32-0089,
32-0069, 32-0092, 32-0081C and 32-0091) totaling 18.6 cfs from
960 acres comprising most of the historically irrigated portion
of the Simmons Ranch upstream from the Blue Dome Bridge on
Birch Creek, to a like number of acres several miles to the
south owned by D & D Enterprises, Inc. The application also
sought a change in the point of diversion from seven locations
on the Simmons Ranch, downstream to the New Reno diversion, or
the diversion for the power channel or feeder ditch for the
hydropower plant.

A hearing was held on the protests to this application, but
hefore a final decision was made, an agreement between Birch
Creek Ranches and Mac and Betty Wagoner resulted in a new
application for transfer by Wagoners and amended applications
by Birch Creek Ranches, Inc. The Wagoner application seeks the
transfer in place of use of eight (8) rights totaling 6.0 cfs
(32-00102, 32-0073, 32-0085, 32-0077, 32-0086, 32-0078,
32-0087, and 32-0079) from the Wagoner Ranch to the D & D 960
acres, and in point of diversion from the current Wagoner Ranch
diversion, downstream to the New Reno diversion. The amended
application of Birch Creek Ranches seeks a change in place of
use for 4.0 cfs (right #32-0067 and part of 32-0090) of the
earliest priority rights for the Simmons Ranch, a short
distance downstream to the Wagoner Ranch, and for the remainder
of 32-0090 and eight others (32-0093, 32-0068, 32-0061C,
32-0069, 32-0089, 32-0092, 32-0091 and 32-0101) totaling
17.5 ¢fs downstream to the D & D 960 acres. The new point of
diversion for the 4.0 cfs would be the present Wagoner Ranch
diversion and for the 17.5 cfs, the New Reno diversion.

Also, Ted S. Sorenson d/b/a Sorenson Engineering (formerly
Birch Power Company) filed, in April of 1990, an application to
amend permits numbers 72-7128 and 32-7136 by elimination of
certain conditions placed in the permits when they were issued
in 1985. The conditions related to a saved or salvaged water
right determined by Idaho Department of Water Resources, and

KIICROFN MED
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confirmed by the district court, to have resulted from the
elimination of some 3,000 feet of the lower channel of Birch
Creek, and about the upper eight miles of the 0l1ld Reno Ditch,
The savings was determined to be 22% of the flow of Birch Creek
at the New Reno diversion, or approximately 10 cfs when such
flows total 45 cfs,

One half of the saved water (11%), up to 5 cfs, was
assigned by the conditions in the permits as bypass flows for
maintenance of the stockwater supply and riparian habitat. The
other half of the saved water appears to have been assigned to
anticipated seepage losses in the feeder ditch (power channel)
from the New Reno diversion to the power plant.

The bypass flow never accomplished the purpose to which it
was assigned, and Sorenson Engineering entered into an
arrangement with the Idaho Fish and Game Department and the
Bureau of Land Management to provide a system for stock and
wildlife water and riparian habitat which requires only about
.1 cfs flow to maintain. '

In addition, the measurements over the years since the use
of the feeder ditch or power channel commenced, show that no
measurable seepage loss occurs in the ditch or channel from the
New Renc diversion to the power plant. Hence, the application
for amendment requests the removal of such conditions from the
permits.

Since, in fact, virtually all of the 22% of the salvaged
water passes through the power plant unconsumed, Sorenson
Engineering has filed another application for transfer, to
change the nature of use of the saved water to irrigation, and
the place of use to the D &% D lands.

Finally, although there seems to be a pending moratorium,
Birch Creek Ranches has filed an application for permit to
drill two wells, one near Lone Pine and one near Blue Dome, for
the purpose of augmenting, from ground water, the flows of
Birch Creek to offset additional seepage loss associated with
leaving the Simmons' water in Birch Creek during the irrigation
season and allowing it to flow downstream to the New Reno
diversion.

It may be that all of the pending applications cannot or
should not be consolidated and processed simultaneously, but
Birch Creek Ranches and Sorenson Engineering would not object
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to such consclidation. 1In fact, there may be a substantial
savings by resolving all issues in the same proceedings; the
issues seem to be very much inter-related.

At one time, substantial progress had been made toward a
settlement agreement among the protestants and applicants. We
cannot say whether settlement is possible now; we certainly
hope s¢, But in the mean time, it seems that it would be best
to move the process along. Perhaps it would be well to
initiate an effort to determine the issues and the procedure
and schedule for resolution. We will try to support such an
effort.

For example: We recall that at one time there was some
question about whether, or to what extent, the transcript of
the first hearing should be used. Idaho Department of Water
Resources has a tape recording of the proceedings, and a court
reporter was present and made a stenographic record as well.
We probably ought to decide what can be agreed upon so far as
the making and the use of a transcript, and how to share the
costs of such a transcript.

In any event, we wish this letter to serve as notice that
Birch Creek Ranches and Sorenson Engineering have concluded
that there are no presently viable alternatives to proceeding
with the resolution of the protests to the pending applications
referenced in this letter.

We will look forward to everyone's response.
¥Yours very truly,

AR

Kent W. Foster

#6936.00/KWF: kep
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STATE OF IDAHO

De i
Partment of Water Rescurces

IN THE MATTER OF APPLICATION FOR Eastern District Office

TRANSFER NO. 3553 {WATER RIGHTS
NOS. 32-00067, 32-~00090, 32-00093,
32-9%968, 32-00089, 32-00069,
32-00092, 32-00061C, 32-00091) IN RIGHT TRANSFER AND

THE NAME COF BIRCH CREEK RANCHES, WITHDRAWAL OF OBJECTION

)

)

) STIPULATION FOR

)
)
)

INC., AND APPLICATION FOR TRANSFER ) TO WATER RIGHT TRANSFER

3y
/
)
)
)
)
)

BIFURCATION OF WATER

NO, 4166 (WATER RIGHTES NCE.
32-00102, 32-00073, 32-00085,
32-00077, 32-00086, 32-00078,
32-00087, 32-06079) IN THE NAME OF
MAC OR BETTY WAGONER,

COMES NOW, Lavar Newman, by and through their counsel of
record, Blair Grover and represents as follows:

1. There is currently pending before the Department of Water
Resocurces an applicaticn for exchange of water rights between Birch
Creek Ranches, Inc., and Mac and Betty Wagoner. Mac and Betty
Wagoner propose Lo exchange water right numbers with Birch Creek
Ranches, Inc., water right numbers. The effect of the exchange
would be to provide Mac and Betty Wagoner with the oldest decreed
rights in Birch Creek in the amcunt of 4 cfs of flow as measured at
their point of diversion.

2. The proposed exchange of water rights described in

= = LI Y R = L SN By B8

paragrapvh 1 is part of a2 currently pending proceeding befors the
Department ¢f Idaho Water Regources involving additional proposed
transfers of water rights by Birch Creek Ranches, Inc.

3. Lavar Newman has intervened and objected to all proposed
transfers, including the proposed exchange of water rights between
Wagoner and Birch Creek Ranches, Inc.

4, In an effort to expedite the above proceedings, Lavar
Newman agrees that the Department of Water Resources bifurcate the
above proceedings, dealing first with the exchange of water rights
between Wagoners and Birch Creek Ranches, TInc., and second, with

the proposed transfer of water rights by Birch Creek Ranches.
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Therefore, Lavar Newman does hereby agree and represent to the
Idaho Department of Water Resources as follows:

1. Lavar Newman does not object to the bifurcation of the
above proceedings into two parts, with the Idaho Department of
Water Resgources to first addregs and determine the proposed

exchange of the following water right numbers totaling 6 cfs

#A32-0102 4.00cfs priority date 5/10/1889
#A32-00073 0.20cts priority date 5/15/1909
#A32-00086 0.20cfts priority date 5/01/1911
#A2Z2-00077 0.20cfts priority date 5/15/1910
#A32-00085 0.20cfs priority date 5/10/1%910
#432-00078 0.20cfs priority date 5/15/1911
#A32-00087 0.20cts pricority date 5/01,/1912
#A32-00079 0.80cfs priority date 5/15/1913

with water right numbers held by Birch Creek Ranches, Inc., and
totaling 4 cfs

#32-0067 3.20cfs pricrity date 9/10/1882
Portion of
#32~-0090 0.80cfs priority date 5/10/1886

2, Lavar Newman adreeg and requests that their cbhjection to
the exchange ¢f the water rights described in paragraph 1 above be
withdrawn.

3. Lavar Newman specifically reserves any objections Lo the
transfer of any water rights now held or hereafter acguired by
Birch Creek Ranches, Inc., whether the same are held by Birch Creek
Ranches, Inc., or are acguired from Mac and Betty Wagoner in this
proceeding, and/or otherwlse acguired.

DATED this [A 0t day of  Octed. . 1993,

e MAA
BLATIR GRO
Counsel for Lavar Newman

M&RUF&MEG



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NO. 32-0061C/ETC. AND
32-0067/0090 IN THE NAME OF BIRCH

)
) COMBINED
)

CREEK RANCHES AND NO. 32-0102/ETC. )
)
)

NOTICE OF HEARING

IN THE NAME OF MAC OR BETTY WAGONER

On February 12, 1991, Birch Creek Ranches, Inc. filed an
amended application to transfer water rights identified as Nos.
32-0061C/32-0090/32~0093/32-0068/32-0069/32-0089/32-0092/32-0091/32-0101
for the diversion of 17.5 cubic feet per second. Protests against
approval of said transfer were received from Janice M. Judy, and George
C. Petersen, Attorney at Law, in behalf of D & D Enterprises.

On February 12, 1991, Birch Creek Ranches, Inc¢. filed an
additional amended application to transfer water rights identified as
Nos. 32-0067/32-0090 for the diversion of 4.00 cubic feet per second.
Protests against approval of this transfer were received from Blair
Grover, Attorney at Law, in behalf of Lavar and Louise J. Newman and
from George C. Petersen, Attorney at Law, in behalf of D & D
Enterprises.

On February 6, 1991, Mac and Betty Wagoner filed a application
to transfer water rights identified as Nos. 32-0073/0077/0078/0079/
0085/0086/0087/0102 for the diversion of 6.00 cubic feet per second.
Protests against approval of said transfer were received from Blair
Grover, Attorney at Law, in behalf of Lavar and Louise J. Newman and
from George C. Petersen, Attorney at Law, in behalf of D & D

Enterprises.

HICROFIEMED
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Because of the similarities of the issues involved this

hearing has been combined.

‘ The Department has set the matter of protests for hearing for
9:30 a.m., Monday, July 8, 1991, in the Civil Defense Conference Room,
Bonneville County Courthouse, 605 N. Capital, Idahe Falls, Idaho. The .
hearing will be held in accordance with provisions of Chapters 2 and 17,
Title 42 and Chapter 52, Title 67 of the Idaho Code and adopted Rules of
Practice and Procedure of the Department of Water Resources.
Opportunity shall be afforded all parties to respond and present
evidence and argument on all issues inveolved.

{4
Date this |9 t day of June, 1991.

Dol

RONALD D. CARLSON
Eastern Regional Manager

:MJ(?F?OF‘ Mg
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STATE OF IDAHO MAY -6 1991
DEPARTMENT OF WATER RESOURCES Department of Water Resources
RE: APPLICATION OF BIRCH CREEK RANCHES, INnc, Cower Ditict Offico
32-0067

TO: Idaho Department of wWater Resources

150 Shoup Avenue

Idaho Falls, Idaho 83402

COMES NOW LAVAR NEWMAN and LOUISE J,., NEWMAN, hereinafter
referred to as PROTESTANTS, and protest the Application and Amended
2pplication for Transfer of Water Rights submitted by BIRCH CREEK
RANCHES, INC. This protest is for, among others, the following
reason.

1. PROTESTANTS have acquired what is known as the wilding
Ranch and have been assigned all of the right, title and interest
of the wildings in certain pending applications of Applicant for
similar transfers. The Idaho Department of Water Resources (IDWR)
has conducted hearings, listened to lengthy testimony, and taken
gubstantial evidence. However, it has not rendered a decilsion.
These applications raise many of the same issues and should not be
considered until there is a decision rendered by the Department on
the previous applications. Otherwise, PROTESTANT will be required
to expend considerable sums duplicating testimony already before
IDWR.,

2, The proposed application will injure the water rights of
PROTESTANT,

3. The proposed application does not take into consideration
transmission losses from the exisgting point of diversion to the new
peint of diversion.

4, The proposed transfer does not take into consideration
percolation or recharge rights lost by moving the point of
divergion.

5. The proposed application does not adeguately take into
consideration priority rights already existing on Birch Creek.

MICROFILMED
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6. Applicant has neither ditch rights nor a permenant place
for the transfer of use. Applicant may have a one yvear leage for
the transfer but no permenant or semi-permenant location.

7. The application will result in an expansion of the
Applicant's existing water rights.

8. Such other and further reasons as may be determined and/or
discovered in the course of hearing and/or considering these

applications.

DATED: Mfff 3 [@Z[ .

BLAIR GROVER
Attorney for LaVar and Louise
Newman

MICROFILMED
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STATE OF IDAED MAY - 3 1991

DEPARTMENT OF WATER RESQURCES

L

Depaitment of Water Rescurces
55:  APPLICATION OF 3.RCH CREEK RANCHES, Iwc, Esstem District Office

T0: Idaho Deper—ment of Water Resources
. 150 Shoup Avenue
: Idahe Falls, Idahc #834C

[

COMES NOW  LAVAR NEWMAN and LQUISE J. NEWMAN, hereinafier
referred Lo as PROTESTANTS, and protest the Application and Amended

: Application for Transfer of Water Rights submitted by BIRCH CREERK i
? ' RANCHES, INC, This protest is for, among others, the Ifcilowing .
f reason. {;
- 1. TLOTESTANTS have acguired what is known as the Wilding %
Ranch and have been assigned all of the right, title and interest 2
v of The Wildings in certain pending applicationsz of Applicant for 'ﬂ?
; similar tranafers. The Idaho Department o Water Resourca:s CIDWRY K "é
’f has conducted hearings, listened tg lengthy testimony, and —svan _3=?
; supetantial evidence. However, it has not rendered a detisi.o. ‘-r‘f
g‘ ~ ese applicaticns raise many of the same issues and should not De _
g sreidersd yntil therg_is & decision rendered by the Department on K
gf’ 5 srevicus applications. oOtherwise, PROTESTANT will be required 'ﬂ
% cznd conziderable sums duplicating testimony airealdy beiore i
g‘ P Tha proposed appliication will injure the watey righrs of X
Pt S
;3 The proposed applicaiticn does not take 1nte consideraticn 1&
i sisgion lesses frow the existing point of diversion Lo Lhe new :é
%’ .nt of diversion, :%
§  4. The proposed transfer does not take into considesration o Eg
%f cercolarvion oy recharge rights lost by moving the point of ) ;’
# Fivergion b
4 5. The propcsad application does noi adequately take into . ;é
} consideration priority rights already existing on Birch Creek,
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6. Apvliceant has neither ditceh righta nor a permenant place
for the trans-<er of use, Applicant may have a one ysar lease Lo¥r
the transfer Dut no permenant or semi~permenant location.

7. Tne application will result in an expansion of the
Applicant's existing water rights.

8. 8uch oraer aznd further reaszons az may be determined and/or
digcoveraed 1in the coursze o©of hearing and/or considering thasfe
applicartions,

DATED:__,{)/_?ﬁ 2 1971

D T

BLAIR CGROVER
ttorney for Lavar and Louise
Newman

MICROFILMED
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Law OFFICES OF

BRECK BARTON & ASSOCIATES, PA.
305 WesT MaiN
REXBURG, IDAMO 83440

Breck H. BARTON B Bom 100
(208 3554880

May 7, 1891

Idaho Department of Water Resources
150 Bhoup Avenue, $#15
Tdaho Falls, ID 834021

Re: Birch Creek Ranches/Wagoner Transfer
Gentiemsan:

This lett=r will confirm the understanding and agreement reached
between 7o Sorenson dba Birch Creek Ranches and Mac and Betty
Wagener regarding thelr intention to exchange water. As you are
aware, a transfer application has been filed but the intent was
that Wagoners would have a full 4.0 ¢fs at their point of diversion
only with an earlier priority for their diverzion based upon the
earlier decreed rights previously held by Simmons.

We understand +that the Department 1is treating tne proposed
"transfer" of the Wagoner/Simmons water as an exchange of water
rights which is the intent.

Very truly yours,
e 7

a #-.

s

L o P
,/ P - ',,.-‘

_ g f-'f:.ﬁz-\

Breck Barton -

BE/&i €
ce: Mdace and Betbty Wagonexr

Kent Foster
Don Shenton

MIGROFILMED
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law Offices of

Breck Barton & Assoclates, P.

308 West Main

P.G. Bax 100
Rexburyg, TD 83440
{208) 356-4880

FAX: (208) 356-0628

FPACSES I MILE

A,

DATE : 5/7/91 ME:

TO: IDWR

FAY %: 525-7177

FROM: Breck Barton

FAGES TO POLLOW 1
MESSAGE:

MICROFILMED
MAY 2 7 1999
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George C, Petersen, Jr., Esq. MAY -6 199
PETERSEN, M0OSS5, OLSEN, MEACHAM & CARR

i Department of Water Rescurces
485 "E" Street E District OFfi
Idaho Falls, Idaho 83402 astern Lhstrict flal)

(208) 523-4650

Attorneys for D & D Enterprises, Inc,

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION OF )
BIRCH CREEK RANCH'S, INC., TO )
EXCHANGE WATER RIGHTS, SELL WATER )
RIGHTS, AND CHANGE POINT OF )
DIVERSION AND PLACE OF USE OF ) PROTEST OF D & D
,,,,,,,, ) ENTERPRISES, INC.
‘ )
)
)

SUBJECT OF PERMIT NO'S(32-0067
AND 32-0090Q. 2

D & D Enterprises, Inc., an Idaho corporation, protestant,
by and through its counsel of record, George C. Petersen, Jr,, of
the firm of PETERSEN, MOSS, OLSEN, MEACHAM & CARR, Attorneys, in
care of George C, Petersen, Jr., of PETERSEN, MOS5S3, OLSEN, MEACHAM
& CARR, 485 "E" Street, Idaho Falls, Idaho 83402, hereby enters its
protest against approval of the application of Birch Creek Ranch's,
Inc., to exchange water rights, sell water rights and change point
of diversion and place of use of waters of Birch Creek the subject
of permit no's. 32-0067 and 32-0090, on the following grounds:

1. D & D Enterprises Inc., a water user of the Birch
Creek waters, is situated downstream from the properties described

in that certain application of Birch Creek Ranch's, Inc,, wherein

MICROFILMED
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Birch Creek Ranch's, Inc., propose an exchange of the water rights,
refer to a sale of certain water rights and further propose a
change of point of diversion and place of use of waters of Birch
Creek. From a preliminary review of the application of Birch Creek
Ranch's, Inc., it appears that Birch Creek Ranch's, Inc,, have
totally failed to address bed loss, associated with said proposed
change of point of diversion together with any other loss that
might take place by the proposed transfer of the waters of Birch
Creek to a new point of diversion. The failure to make an
appropriate adjustment for loss of water occurring as a result of
the transfer of the Birch Creek water from the old point of
diversion to the new point of diversion would be detrimental to,
and not in the best interest of, other downstream water users of
Birch Creek and in particular this protestant.

2. Protestant has a number of queries concerning the
validity of some of the proposed water right proposed to be
transferred and thus requests that the burden of proof be on
applicant to prove that said water rights to be transferred are in
fact legitimate and bonafide and should be considered for transfer
as proposed by applicant.

3. Applicant further fails to establish a method and/or
procedure by which the water master could administer a bed loss in
making an appropriate distribution of the waters of Birch Creek to
applicant as a water user as compared to the other water users
effected by the proposed transfer all to the end that the requested

transfer will be equitable to all water users of Birch Creek.

MICROFILMED
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4, In the event the application, heretofore addressed, is
approved, said approval would substantially effect the water rights
of this applicant and in effect applicant would be injured by the
transfer, all in violation of the rights intended to be protected
under Idaho Code § 42-222,

5. Approval of the application of applicant as proposed,
would constitute an enlargement of the use of the water rights of
applicant, that is, would increase applicant's water rights all of
which would result in a substantial loss to be suffered by this
protestant and other water users situated downstream.

6., The change sought by applicant is not in the local
public interest.

DATED This 6th day of May, 1991.

PETERSEN, MOSS, OLSEN, -~
MEACHAM & CARR /ﬁ

- oo
George C. PBtersen, Jr.
Attorneys for

D & D Enterprises, Inc.

jih/21306G
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the
State of Idaho, with my office in Idaho Falls, Idaho, and that on
the 6th day of May, 1991, I served a true and correct copy of the
foregoing document on the persons listed below by first class mail,
with the correct postage thereon, or by causing the same to be

delivered as defined by Rule 5(b), I.R.C.P.

Persons Served: Method of Service:

Jerry R. Rigby, Esqg. (X) mail ( ) hand ({ ) fax
P.0. Box 250
Rexburg, ID 83440-0250

Kent Foster, Esqg.
P.0, Box 50130
Tdaho Falls, ID 83405

Breck Barton, Esq.
rp,0. Box 100
Rexburg, ID 83440

Mr., James DeMordaunt
P.C. Box 5
Rexburg, ID 83440

Mac and Betty Wagoner
P.O., .Box 296
Dubois, ID 83423

Mr. Ted Sorenson
550 Linden Dr.
Idaho Falls, ID 83401

Mr. Steve Phillips
HC 61 Box 1260
Dubois, ID 83423

Don Shenton
Dubois, ID 83423

George

Adf
A%CRSF&

Nﬁﬂ)

PROTEST OF D & D ENTERPRISES, INC. - Page 4



LAW OFFICES

HOLDEN, KIDWELL, HAHN & CRAPO
FRED J. HAHN WEST ONE BANK BUILDING ARTHUR W. HOLDEN (1B77-1967)
KENT W. FOSTER P.O. BOX 50130 AOBERT B. HOLDEN (1911-1971)
ROBERT E. FAANAM TERRY L. CRAPQ (1938-1982)
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 WILLIAM S. HOLDEN (1807-1988)
STEPHEN E. MARTIN _
CHARLES A. HOMER TELEPHONE (208} 523-0620
GARY L. MEIKLE TELEFAX {208) 523-8518

MICHAEL D. CRAPO
GAYLE A. SORENSON
DONALD L. HARRIS

RANDALL 8. REED Frh CL1891

| ECEIVE]

FEB 12 1991

ROBERT M. FOLLETT February 12, 1991
Idaho Department of Water Resources Dapartment ot Water Resourcas

150 Shoup Avenue, #15 Eastern District Office
Idaho Falls, Idaho 83402

Gentlemen:

We are in receipt of a copy of a letter from Mr. Breck
Barton to Mr. Ron Carlson, dated January 21, 1991, and the
application for transfer that was enclosed therewith for
transfer of Rights Nos. 32-0102, 32-0073, 32-0085, 32-0077,
32-0086, 32-0078, 32-0087, and 32-0079. As Mr. Barton in that
letter advised we would be doing, we are enclosing herewith two
amended applications for transfer.

Because of the agreement with Wagoners to transfer
portions of the rights sought to be transferred by our
application of April 20, 1989, to lands of Wagoners', we have
split the amended applications into two separate pieces; the
first seeks to transfer Right No. 32-0067 and half of right No.
32-0090 to the Wagoner lands, and the second seeks to transfer
portions of Rights Nos. 32-0090, 32-0093, 32-0068, 32-0061C,
32-0069, 32-0089, 32-0092, 32-0091, and 32-0101, held by Birch
Creek Ranches, to lands of the D & D Enterprises under a lease
arrangement with D & D.

Even though we have filed these as amended applications,
we have enclosed a filing fee of $100.00 in case you conclude
that further publication of notice is necessary. If we can
provide additional information or assist in any manner, please

wanF!LMED



February 12, 1991
Page 2

do not hesitate to call upon us. We understand that all
involved are anxious to have this matter finalized with as much
dispatch as possible.
Yours very truly,
W%
Kent W. Foster
#6936.00/s1s

Enclosure

cc: Mr. Ted Sorenson




NOTICE OF PROPCSED CHANGE OF WATER RIGHTS

The following three transfers are based upon an agreement between
Birch Creek Ranches & Mac Wagoner, and are dependent upon
approval of all three applications.

NO. 32-00102, ETC.

Notice is hereby given that Mac or Betty Wagoner has
applied to the Department of Water Resources to change point of
diversion and place of use of the waters of Birch Creek. The
right sought to be changed is evidenced by Decrees and recorded
as follows:

Decreed to Samuel Goddard in case of Frank Renc, et al, vs. J.R.
Richards dated October 2, 1894.
Decree No. 32-00102

AMOUNT: 4.00 cfs PRIORITY: May 10, 1889

Place of use not listed in decree

Decreed to Samuel Goddard in case of Agnus Reno vs. J.R. Richards
dated September 6, 1922,
Decree No., 0085

AMOUNT: .2 cfs PRIORITY: May 10, 1910
Decree No. 0086

AMOUNT: .2 cfs PRIORITY: May 1, 1911
Decree No. 0087

AMQUNT: .2 cfs PRIORITY: May 1, 1912

The water is used to irrigate 120 acres within the SENW,
NESW, NWSE, SEC 9, T 9N, R 30E, B.M.

Decreed to George Goddard in case of Agnus Reno vs. J.R. Richards
dated September 6, 1922.
Decree No. 0073

AMOUNT: .2 cfs PRIQORITY: May 15, 1909
Decree No. 0077

AMOUNT: .2 cfs PRIORITY: May 15, 1910
Decree No. 0078

AMOUNT: .2 cfts FPRIORITY: May 15, 1911
Decree Ng. 0079

AMOUNT: .8 cfs FRIORITY: May 15, 1913

The water is used to irrigate 160 acres within the W1/2NE,
SENE, NENW, SEC 9, T 9N, R 30E, B.M.

POINTS OF DIVERSION NOT LISTED IN ABOVE DECREES

TC BE CHANGED AS FOLLOWS:
Only 6 cfs will be diverted from the SESW, SEC 34, T 9N, R 30E,
CLARK COUNTY and used from April 1 to November 1 to irrigate 960
acres within the SESW, W1/2SE, SESE, SEC 12, T 8N, R 31E; E1/2SE,
SEC 1; N1/25W, SE, SEC 10; S1/2NW, SW, SEC 11; Nl/BNW!ﬁ 4
T 8N, R 32E; E1/2SW, W1/2SE, SEC 6, T 8N, R 33E, B.M?&MiégbthED
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NO. 32-0061C, ETC.

Notice 1is hereby given that Birch Creek Ranches, Inc. has
applied to the Department of Water Resources to change point of
diversion and place of use of the waters of Birch Creek. The
right sought to be changed is evidenced by Decrees and recorded
as follows:

Decreed to C.B. Watts
Decree No. 32-0090

AMOUNT: 1.6 cfs PRIORITY: May 10, 1886
Decree No. 32-0089

AMOUNT: 2.5 cfs PRIORITY: May 10, 1888

Decreed to Edward M. Kaufman
Decree No. 32-0093

AMOUNT: 1.56522 cfs PRIORITY: May 10, 1886
Decree No. 32-0092

AMOUNT: 2.44565 cfs PRIQRITY: May 10, 1888
Decree No. 32-0091

AMOUNT: .48913 cfs PRIQRITY: May 1, 1901

Decreed to Wood Livestock Co.
Decree No. 32-0068

AMOUNT: 3.2 cfs PRIORITY: May 1CG, 1887
Decree No. 32-0069
AMOUNT: 3.2 cfs PRIORITY: May 10, 1888

Decreed tc Jerome F. Reno
Decree No. 32-0061C
AMOUNT : .4 cfs PRIORITY: May 10, 1888
in case of Agnes B. Reno, et al, vs. J.R. Richards, et al, dated
September 6, 1922 in 9th District Court county of Fremont.

POINT(S) OF DIVERSION: NESW, SEC 11; NENE, SEC 14; NWNE, NESE,
SENE, SEC 24, T 10N, R 29E; SWSW, SEC 29; NWNW, SEC 32, T 10N,
R 30E, B.M.

The water is used from April 1 to November 1 to irrigate
960 acres within the W1/2NW, SENW, NESW, W1/2SE, SESE, SEC 11;
SWSW, SEC 12; W1/2NW, NWSW, SEC 13; E1/2NE, SEC 14; SESE, SEC 24;
NENE, SEC 25, T 10N, R 29E, B.M.; SWNW, W1/2SW, SESW, SWSE, SEC
19; SWSW, SEC 29; NE, N1/2NW, SENW, SEC 30; W1/2NE, N1/2NW, SENW,
NESW, W1/28E, SEC 32, T 10N, R 30E, B.M.

Decree No. 32-0101 Decreed to Thomas J. Weimer in case of Agnes
B. Reno, et al, vs. J.R. Richards, et al, dated September 6, 1922
in 9th District Court county of Fremont.
AMOUNT : 2.9 cfs PRIORITY: June 4, 1909
POINT OF DIVERSION: SESENE, SEC 3, T 10N, R 29E, CLARK COUNTY
The water is used from April 1 to November 1 to irrigate 64
acres of land within the SWSW, SEC 2; SENE, E1/2SE, SEC 3, T 10N,
R 29E, B.M.

hmanFmMED



To_BE CHANGED AS FOLLOWS:

Only 17.5 cfs will be diverted from the SEsSW, SEC 34, T 9N,
R 30E, B.M. (New Reno Diversion) and used to irrigate 960 acres
within the SESW, NWSE, S1/2SE, SEC 12, T 8N, R 31E; E1/2SE, SEC
1; N1/28W, SE, SEC 10; S1/2NW, SW, SEC 11; N1/2NW, SEC 14, T 8N,
R 32E; E1/2SW, W1/2SE, SEC 6, T 8N, R 33E, B.M.

NO.’S5 32-0067 & 32-0090

Notice 1is hereby given for the purposed amendment of
application No.’s 32-0067 & 32-0090 by Birch Creek Ranches, Inc.
to change point of diversion and place of use of the waters Birch
Creek. The rights sought to be changed are evidenced by Decrees
and recorded as follows:

Decreed to Wood Livestock Co.
Decree Ne¢. 32-0087

AMOUNT : 3.2 cfs
PURPOSES FROM: Irrigation April 1 to November 1

AMOUNT: .8 cfs
PURFOSES FROM: Stockwater March 1 to December 1
PRIORITY: September 10, 1882

Decreed to C.B. Watts.
Decree No. 32-0090
AMOUNT: 1.6 cfs FRIORITY: May 10, 1886
in case of Agnes B. Reno, et al, vs. J.R. Richards, et al, dated
September 6, 1922 in 9th District Court county of Fremont.

POINT(S) OF DIVERSION: NESW, SEC 11; NENE, SEC 14; NWNE, NESE,
SENE, SEC 24, T 10N, R 29E; SWSW, SEC 29; NWNW, SEC 32, T 10N
R 30E, B.M.

The water is used from April 1 to November 1 to irrigate
960 acres within the W1/2NW, SENW, NESW, W1/2SE, SESE, SEC 11;
SWSW, SEC 12; W1/2NW, NWSW, SEC 13; E1/2NE, SEC 14; SESE, SEC 24;
NENE, SEC 25, T 10N, R 29E, B.M.; SWNW, W1/2SW, SESW, SWSE, SEC
19; SWSW, SEC 29; NE, N1/2NW, SENW, SEC 30; W/12NE, N1/2NW, SENW,
NESW, W1/2SE, SEC 32, T 10N, R 30E, B.M.

TO _BE CHANGED AS FOLIOWS:

The water will be diverted from the SENENW(LOT 3), SEC 5, T
9N, R 30E, (WAGONER DIVERSION) and used to irrigate 339 acres of
land within the NESW, NWSW(LOT 6), SWSW(LOT 7), SESW, SWSE, SEC
4; SENE, E1/2SE, SEC 5; W1/2NE, NW, E1/2SW, W1/2SE, SEC 9,

T 9N, R 30E, B.M.

Any protests against the proposed change must be filed with
the Idaho Department of Water Resources, 150 Shoup Ave., Idaho
Falls, ID, 83402, on or before MAY 6, 1991.

R. Keith Higginson
Director

Published in the LEWISTON MORNING TRIBUNE on AFRIL 18 & 25, 1991.
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MEMORANDUM

TO: FILE

FROM: PAM SKAGGS
RE: TRANSFER # 3553
)

DATE : Zgééggéa,d

Original fTransfer Application, Form and correspondence

regatrding the above re%erenced Transfer is located within
file # -O0C6E /C. . |

- ‘er_‘;ﬁfjpﬂ sED



CERTIFICATE OF MAILING

NV
I hereby certify that on the ﬁjvl,day of July, 1992, I
mailed a true and correct copy of the attached letter, to the

following individuals:
Breck Barton

P.0O. Box 100

Rexburg, ID 83440

Alva Harris

Mac and Betty Wagoner
P.0O. Box 296
Dubois, ID 83423

Don Shenton

171 S. Emerson Dubois, ID 83423
Shelley, ID 83274

George Peterson Blair Grover

485 "E" Street P.O. Box 36

Idaho Falls, ID 83402 Rigby, ID 83442-0036
Kent Foster IDWR - Eastern Region

P.O. Box 50130
Idaho Falls, ID 83405

e

. L
' E V/ )<2§i¥é{'7£{
L Il ML Nd

JgNNIFE SEIFERT, Sécretary
Départment of Water Resources
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State of ‘ho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7806

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
July 10, 1992 DIRECTOR

RE: Transfers filed by Birch Creek Ranches and Mac and Betty
Wagoner; Application for Amendment by Birch Creek Ranches -
Nos. 32-00061, 32-00067, 32-00068, 32-0006%2, 32-00089, 32-
00090, 32-00091, 32-00092, 32-00093, 32-00102

Dear Interested Party:

I spoke to George Peterson, who represents D & D Enterprises
in the above disputed matters. Mr. Peterson stated that he had
visited with Blair Grover, attorney for Newman, and Kent Foster,
attorney for Sorenson. He stated that because of the uncertainty
about the existing condition of Birch Creek because of the liner
failure, some additional delay in the hearing would be helpful.

I told Mr. Peterson that I am willing to delay the hearing
until there is some physical certainty about the delivery of
water in Birch Creek. I do not intend to let these applications
go unaddressed for years in the files of the Department, however.

I will defer setting the hearing for an additional six (6)
months. On or about January 1, 1993, I will again call it up for
review. If there is any change in the status prior to that time,
I would appreciate being informed.

Sincerely,

i}“@ Gkorar

PACKMAN, Manager
Water Right Permits Section

GS:js

MICRIOFH MED
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CERTIFICATE OF MAILING

I hereby certify that on the 25th day of June, 1992, I mailed
a true and correct copy of the attached letter, postage prepaid, to
the following individuals:

Breck Barton Mac and Betty Wagoner
P.0O. Box 100 . P.O. Box 2986

Rexburg, ID 83440 Dubois, ID 83423
Alva Harris Don Shenton

171 S. Emerson Dubois, ID 83423
Shelley, ID 83274

George Peterson Blair Grover

485 M"E" Street P.0O. Box 36

Idaho Falls, ID 83402 Rigby, ID 83442-0036

Kent Foster

Attorney at Law

P.0O. Box 50130

Idaho Falls, ID 83405

(0
N T A WA Qé(%

{JENNIFER /SEIFERT, Se/zﬁ:etary
Departme t of Water esources

Mfﬁ?ﬁ&?-‘ﬁ_bﬁr’fﬁ
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State of Idgo .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
June 25, 1992 BIRECTOR

<address>

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wagoner; Application for Amendment by Birch Creek Ranches

Dear <sal>:

Parties to the above protested applications for transfer and
amendment have been negotiating a possible settlement of the
applications for transfer and application for amendment. I have
not heard of any agreement. I recall seeing a letter, signed by
Breck Barton, which set a deadline for completion of certain
activity, although I cannot find it in my files.

This letter is an inquiry about the status of the
negotiations, and the desires of the parties regarding a hearing.
I do not want this matter to languish in the files of the
Department forever without resolution.

I will set this matter for hearing at the end of thirty (30)
days. If you are unavailable during certain time periods, I

suggest you contact me prior to the end of the thirty days. If
the protests are resolvable in some other way, I would appreciate

being informed.
Respectfully,
"é/"ﬂ’( <'§/')ﬂf/ Crrdy

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js

cc: Eastern Region

MICROE kg



State of I.ho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327.7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
November 1, 1991 DIRECTOR

Kent Foster

Attorney at Law

P.O. Box 50130

Idaho Falls, ID 83405

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wagoner; Application for Amendment by Birch Creek Ranches

Dear Mr. Foster:

The parties to the above matters have represented to me that
they were productively negotiating a settlement. As a result, I
have not sent a notice of hearing for the second week of
November. I understand that the parties are still negotiating a
settlement and that they will shortly know whether an agreement
can be reached. I will defer setting the matter for hearing
until December 1, 1991. If I have not received a stipulation for
settlement, I will inquire about the use of the prior record,
and set the matter for hearing.

I hope the negotiation is productive.
Sincerely,

GARY SPACKMAN, Manager
Water Right Permits Section

GS:Js

MISROF A

ot



State of 1{f§ho .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho §3720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH RIGGINSON
November 1, 1991 DIRECTOR

Breck Barton
P.O. Box 100
Rexburg, ID 83440

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wagoner; Application for Amendment by Birch Creek Ranches

Dear Mr. Barton:

The parties to the above matters have represented to me that
they were productively negotiating a settlement. As a result, I
have not sent a notice of hearing for the second week of
November. I understand that the parties are still negotiating a
settlement and that they will shortly know whether an agreement
can be reached. I will defer setting the matter for hearing
until December 1, 1891. If I have not received a stipulation for
settlement, I will inguire about the use of the prior record,
and set the matter for hearing.

I hope the negotiation is productive.

Sincerely,

VIR .

GARY SPACKMAN, Manager
Water Right Permits Section

GS:Js

MIDROFH NE



State of I{ho ¢
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
November 1, 1991 DIRECTOR

Mac and Betty Wagoner
F.0O. Box 296
Dubois, ID 83423

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wagoner; Application for Amendment by Birch Creek Ranches

Dear Mr. and Mrs. Wagoner:

The parties to the above matters have represented to me that
they were productively negotiating a settlement. As a result, I
have not sent a notice of hearing for the second week of
November. I understand that the parties are still negotiating a
settlement and that they will shortly know whether an agreement
can be reached. I will defer setting the matter for hearing
until December 1, 1991. If I have not received a stipulation for
settlement, I will inquire about the use of the prior record,
and set the matter for hearing.

I hope the negotiation is productive.

Sincerely,

GARY SPACKMAN, Manager
Water Right Permits Section

GS:1is
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State of ifho ()
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
November 1, 1991 DIRECTOR

Alva A. Harris
171 8. Emerson
Shelley, ID 83274

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wagoner; Application for Amendment by Birch Creek Ranches

Dear Ms. Harris:

The parties to the above matters have represented to me that
they were productively negotiating a settlement. As a result, I
have not sent a notice of hearing for the second week of
November. I understand that the parties are still negotiating a
settlement and that they will shortly know whether an agreement
can be reached. I will defer setting the matter for hearing
until December 1, 1991. If I have not received a stipulation for
settlement, I will inquire about the use of the prior record,
and set the matter for hearing.

I hope the negotiation is productive.
Sincerely,
GARY SPACKMAN, Manager

Water Right Permits Section

GS:Jjs

[
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State of 0 @
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
November 1, 1991 DIRFCTOR

Don Shenton
Dubois, ID 83423

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wagoner; Application for Amendment by Birch Creek Ranches

Dear Mr. Shenton:

The parties to the above matters have represented to me that
they were productively negotiating a settlement. As a result, I
have not sent a notice of hearing for the second week of
November. I understand that the parties are still negotiating a
settlement and that they will shortly know whether an agreement
can be reached. I will defer setting the matter for hearing
until December 1, 1991. If I have not received a stipulation for
settlement, I will inquire about the use of the prior record,
and set the matter for hearing.

I hope the negotiation is productive.

Sincerely,

GARY ;PACKMAN, Manager

Water Right Permits Section

GS:js
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State of I@@ho ®
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, ldaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
November 1, 1991 DIRECTOR

George Petersen
485 "E" Street
Idaho Falls, ID 83402

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wagoner; Application for Amendment by Birch Creek Ranches

Dear Mr. Petersen:

The parties to the above matters have represented to me that
they were productively negotiating a settlement. As a result, I
have not sent a notice of hearing for the second week of
November. I understand that the parties are still negotiating a
settlement and that they will shortly know whether an agreement
can be reached. I will defer setting the matter for hearing
until December 1, 1991. If I have not received a stipulation for
settlement, I will inguire about the use of the prior record,
and set the matter for hearing.

I hope the negotiation is productive.
Sincerely,

GARY SPACKMAN, Manager
Water Right Permits Section

GS:s



State of iho ®
DEPARTMENT OF WATER RESOURCES

» 1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
November 1, 1991 DIRECTOR

Blair Grover
P.0O. Box 36
Rigby, ID 83442-0036

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wagoner; Application for Amendment by Birch Creek Ranches

Dear Mr. Grover:

The parties to the above matters have represented to me that
they were productively negotiating a settlement. As a result, I
have not sent a notice of hearing for the second week of
November. I understand that the parties are still negotiating a
settlement and that they will shortly know whether an agreement
c¢an be reached. I will defer setting the matter for hearing
until December 1, 1991. If I have not received a stipulation for
settlement, I will inquire about the use of the prior record,
and set the matter for hearing.

I hope the negotiation is productive.

Sincerely,

ilone

GARY ?PACKMAN, Manager
Water Right Permits Section

GS:js

MICROFEMED



o s ormces ®

HOLDEN, KIDWELL, HAHN & CRAP

IDAHO FALLS OFFICE WEST ONE BANK KEY FINANCIAL CENTER BOISE OFFICE

P.O. BOX 51030 702 W. IDAHO SUITE 610
FRED J. HAHN IDAHO FALLS, IDAHO 83405 BOISE, IDAHQ 83702 WM. LYMAN BELNAP, P.A.
KENT W. FOSTER RANDALL B. REED
ROBERT E. FARNAM RONALD D. CHRISTIAN
WILLIAM . FALER TELEPHONE (208) 523-0620 TELEPHONE ({208) 343-0820
STEPHEN E. MARTIN TELEFAX {208} 523-9518 TELEFAX (208) 343-83078

CHARLES A. HOMER

GARY L, MEIKLE ARTHUR W. HOLDEN

MICHAEL D. CRAPO

1877-1967
GAYLE A. SORENSON, P.A. HOBLgr;ﬂ%LEN
DONALD L. HARRIS (1911-1871)
MARIE T. TYLER TERRY L. CRAPD
JOHN G. SIMMONS October 3, 1991 (19391582}
ROBERT M. FOLLETT WILLIAM 8. HOLDEN

(1907-1988)

o

oCTO7.199t ™

KUMEN L. TAYLOR
JAMES K. SLAVENS

Gary Spackman, Supervisor

Water Rights Permits Section

IDAHO DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street Department of Water Resources
Statehouse Mail

Boise, Idaho 83720

RE: 1In the Matter of the Application for Transfer No.
32-0061C/Etc., and 32-0067/0090 in the Name of Birch
Creek Ranches and No. 32-0102/Etc., in the Name of
Ma¢ or Betty Wagoner

Dear Mr. Spackman:

As nearly as we can determine, there is no significant
progress being made regarding this matter. Our recollection
was that we were looking toward the second week of November for
a final hearing date, but as we review our notes, some
questions arise in our minds about what needs to be done to
have that happen.

Perhaps someone else's notes are more clear than mine, but
from my notes it appears that a decision with what to do about
the transcript or the tapes of the transcript from the former
proceeding is the event that triggers the next time period.

As we understood it, we were looking forward to another
status conference or perhaps a pre-trial conference some
forty-five days after the decision about what to do with the
tapes of the prior proceeding was made. To our knowledge, no
decision has yet been made about what to do with that previous
record,.



Gary Spackman, Supervisor
October 3, 1991
Page 2

We have a copy cof a letter from Mr. Newman's attorney,
Blair Grover, dated July 12, 1991, in which he indicates that
he has authority from his client to stipulate to the
admissibility and use of the prior record, but he did not go so
far as to stipulate to its use and admissibility.

We were aware that the tapes and the files were left here
in the TIdaho Falls office for Mr. Grover's review, but we do
not know whether he has yet had an opportunity to familiarize
himgelf with those items.

Our client is prepared to stipulate to the admissibility
and use of the prior record and it may be that most of the
other parties are in a similar position. However, we think
that some deadline needs to be set on accomplishing this step
and then perhaps a date needs to be scheduled for a pre-trial
or status conference so that we can get ready for the final
hearing. We also need a date for the hearing so that this
matter does not sit and stagnate. We are anxious to have it
resclved as soon as possible and we, therefore, would
appreciate it if you would consider setting some deadlines and
dates so that the matter can proceed.

We will look forward to hearing from you on this matter as
soon as possible.

Yours very truly,

w

Kent W. Foster

#6936.00/s5

cc: Breck H. Barton, Esq.
George C. Petersen, Jr., Esqg.
Blair J. Grover, Esq.

;ﬁCHDF&MED



Brair GROVER

CHARTERED
LAW OFFICE
P, ©.BOX 36
RIGBY, IDAHO B3442- 0036

(208} 745-6653 Departmant of Water Resources

. vty

September 6, 1991

Mr. Gary Spackman

Department of Water Resources
Water Right Permits Section
1301 North Orc¢hard Street
Statehouse Mail

Boisgse, ID 83720

Re: Transfers Filed by Birch Creek Ranches and Mac and Betty
Wagoner

Dgar Mr. Spackman:

Thig letter is primarily to advise vou of the status of the
above entitled matter. Much effort has gone into getting it
resclved. The parties generally agreed Don Shenton, Water Master,
might have adeguate influence among them to suggest a settlement
acceptable to all of them. He has met with Birch Creek Ranches and
D & D and presented what he believes is a fair settlement. LaVar
Newman was seriously injured, but I will be meeting with LaVar and
Mr. Shenton in the next few days to go over the proposed settle-
ment. While no one has agreed in writing, it is my understanding
his proposal is generally acceptable. Obvicusly, since no one is
bound it could still fall apart but we are reascnably optimistic we
will get it resolved.

With that in mind, we have not pursued preparation as we
otherwise would have. For example, it deoesn't make a lot of sense
to gpend a day or two listening to the tapes, making a decision
about transcription, or having them transcribed, 1if we ultimately
settle. The same is true with regard to expert witness preparaticn
and fees.

I mention that because it is unlikely we can meet deadlines or
the hearing date if the settlement falls apart. I spoke with Mr.
Foster and Mr. Peterson and both agree we would likely need
different dates. Hopefully that will not be a problem if it
becomes necessary. SMUGROEE MED



Mx .,

®

»

Gary Spackman

September 6, 1991
Page 2

Thanks for vyour consideration.

BG: )

cCl

LaVar Newman
George Pelerson
Breck Barton
Kent Foster

Ron Carlson

Yours very truly,

A b 1;;"‘—\%_ -

BLATR GROVER



State of Idaho

DEPART@ENT OF WATER RES(fRCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

July 18, 1991 R. KEITH HIGGINSON
DIRECTOR

Kent Foster

Attorney at Law

P.O. Box 50130

Idaho Falls, ID 83405

RE: Transfers Filed by Birch Creek Ranches and Mac and Betty
Wagoner

Dear Mr. Foster:

I have checked the tapes recorded during the prior hearing
for Birch Creek Ranches' application for transfer. The speed of
the tapes is 1.2 revolutions per minute. The tapes cannot be
recorded and played back in a normal cassette recorder.

The tapes and the exhibits are now at our Eastern Regional
office in Idaho Falls. The tapes and exhibits will remain in our
Eastern regional office until September 5, 1991, for your review.

The Department will transcribe the record for $2.00 a page.
Any requests for transcription should be received by August 1,
1991.

Pursuant to our conversations at the conference, I will

expect a written agreement or disagreement to use the prior
record created at the earlier hearing.

Sincerely,iéééawiv\"/)
GARY SPACKMAN, Manager

Water Right Permits Section

GS:ijs

MICROFILMED
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State of Idaho _.
DEPARTNGNT OF WATER RESOERCES

1301 North Orchard Street, Statehouse Mail, B: e, [0 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

July 18, 1991 R. KEITH HIGGINSON
DIRECTOR

Breck Barton
Attorney at Law
P.O. Box 100
Rexburg, ID 83440

RE: Transfers Filed by Birch Creek Ranches and Mac and Betty
Wagoner

Dear Mr. Barton:

I have checked the tapes recorded during the prior hearing
for Birch Creek Ranches' application for transfer. The speed of
the tapes is 1.2 revolutions per minute. The tapes cannot be
recorded and played back in a normal cassette recorder.

The tapes and the exhibits are now at our Eastern Regicnal
office in Idaho Falls. The tapes and exhibits will remain in our
Eastern regional office until September 5, 1991, for your review.

The Department will transcribe the record for $2.00 a pade.
Any requests for transcription should be received by August 1,
1991.

Pursuant to our conversations at the conference, I will
expect a written agreement or disagreement to use the prior
record created at the earlier hearing.

Sincerely,
{E;;L7k§;%xjéwwLﬂuu)

GARY SPACEMAN, Manager

Water Right Permits Section

GS:js

MICROFI ME
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State of Idaho

DEPART‘ZNT OF WATER RES(‘RCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS

GOVERNOR

July 18, 1991 R. KEITH HIGGINSON
DIRECTOR

Blair Grover
Attorney at Law

P.0O. Box 36

Rigby, ID 83442-0036

RE: Transfers Filed by Birch Creek Ranches and Mac and Betty
Wagoner

Dear Mr. Grover:

I have checked the tapes recorded during the prior hearing
for Birch Creek Ranches' application for transfer. The speed of
the tapes is 1.2 revolutions per minute. The tapes cannot be
recorded and played back in a normal cassette recorder.

The tapes and the exhibits are now at our Eastern Regional
office in Idaho Falls. The tapes and exhibits will remain in our
Eastern regicnal office until September 5, 1991, for your review.

The Department will transcribe the record for $2;00 a page.
Any requests for transcription should be received by August 1,
1%91.

Pursuant to our conversations at the conference, I will

expect a written agreement or disagreement to use the prior
record created at the earlier hearing.

Slncerely,d%ﬁéiiaJ-/)

GARY SPACKMAN, Manager
Water Right Permits Section

GS8:js

MICROFILMED



State of Idaho
DEPART.ENT OF WATER RES(.RCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL I, ANDRUS
GOVERNOR

July 18, 1991 R. KEITH HIGGINSON
DIRECTOR

George Petersen
Attorney at Law
485 "E" Street
Idaho Falls, ID 83402

RE: Transfers Filed by Birch Creek Ranches and Mac and Betty
Wagoner

Dear Mr. Petersen:

T have checked the tapes recorded during the prior hearing
for Birch Creek Ranches' application for transfer. The speed of
the tapes is 1.2 revolutions per minute. The tapes cannot be
recorded and played back in a normal cassette recorder.

The tapes and the exhibits are now at our Eastern Reglonal
office in Idaho Falls. fThe tapes and exhibits will remain in our
Eastern regional office until September 5, 1991, for your review.

The Department will transcribe the record for $2.00 a page.
Any requests for transcription should be received by August 1,
1991.

Pursuant to our conversations at the conference, I will
expect a written agreement or disagreement to use the prior
record created at the earlier hearing.

Sincerely,

e, Guckoner )

GARY SPACKMAN Manager
Water Right Permits Section

GS:]Js

MICROFIMED



July 3, 1991

Jerry Rigby
P.O. Box 250
Rexburg, ID 83440

Dear Mr. Rigby:

After discussing the hearing scheduled for July 8, 1991 with
several of the parties, it appears that there are unresolved
issues regarding the scope of proof, as well as confusion
about whether the scheduled meeting will be a hearing or a
prehearing conference. Although the notice clearly stated
that a hearing would be conducted on Monday, July 8, issues
of proof and gquestions regarding the scope of the
Department's review must be addressed prior to the hearing.

As a result the hearing scheduled for July 8 will be a
prehearing conference. The parties should come ready to
discuss and identify issues of law, including the issue of
what facts the Department should hear de novo. The parties
should also be prepared to discuss issues of fact, and
stipulate to undisputed facts. Possible witnesses, including
experts should be identified. Consolidation of witnesses and

testimony, will be discussed. A future hearing date will be
identified.

Sincerely,

Harold W. Jones

HWJ:1lk

MIGRDFH-MED



July 3, 1991

Breck Barton
P.0. Box 100
Rexburg, ID 83440

Dear Mr. Barton:

After discussing the hearing scheduled for July 8, 1991 with
several of the parties, it appears that there are unresolved
issues regarding the scope of proof, as well as confusion
about whether the scheduled meeting will be a hearing or a
prehearing conference. Although the notice clearly stated
that a hearing would be conducted on Monday, July 8, issues
of proof and questions regarding the scope of the
Department's review must be addressed prior to the hearing.

As a result the hearing scheduled for July 8 will be a
prehearing conference. The parties should come ready to
discuss and identify issues of law, including the issue of
what facts the Department should hear de nove. The parties
should alsoc be prepared to discuss issues of fact, and
stipulate to undisputed facts. Possible witnesses, including
experts should be identified. Consclidation of witnesses and
testimony, will be discussed. A future hearing date will be
identified.

Sincerely,
Harold W. Jones

HWJ: 1k

MICROFILMED
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July 3, 1991

Mac and Betty Wagoner
P.O. Box 296
Dubois, ID 83423

Dear Mr. and Mrs. Wagoner:

After discussing the hearing scheduled for July 8, 1991 with
several of the parties, it appears that there are unresoclved
issues regarding the scope of proof, as well as confusion
about whether the scheduled meeting will be a hearing or a
prehearing conference. Although the notice clearly stated
that a hearing would be conducted on Monday, July 8, issues
of proof and gquestions regarding the scope of the
Department's review must be addressed prior to the hearing.

As a result the hearing scheduled for July 8 will be a
prehearing conference. The parties should come ready to
discuss and identify issues of law, ilncluding the issue of
what facts the Department should hear de nove. The parties
should also be prepared to discuss issues of fact, and
stipulate to undisputed facts. Possible witnesses, including
experts should be identified. Consolidation of witnesses and

testimony, will be discussed. A future hearing date will be
identified.

Sincerely,

Harold W. Jones

HWJ: 1k

MICROFILMED
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July 3, 1991

Blair Grover
P.O. Box 36
Rigby, ID 83442

Dear Mr. Grover:

After discussing the hearing scheduled for July 8, 1991 with
several of the parties, it appears that there are unresolved
issues regarding the scope of proof, as well as confusion
about whether the scheduled meeting will be a hearing or a
prehearing conference. Although the notice clearly stated
that a hearing would be conducted on Monday, July 8, issues
of proof and questions regarding the scope of the
Department's review must be addressed prior to the hearing.

As a result the hearing scheduled for July 8 will be a
prehearing conference. The parties should come ready to
discuss and identify issues of law, including the issue of
what facts the Department should hear de novo. The parties
should also be prepared to discuss issues of fact, and
stipulate to undisputed facts. Possible witnesses, including
experts should be identified. Consolidation of witnesses and
testimony, will be discussed. A future hearing date will be
identified.

Sincerely,

Harold W. Jones

HWJ: 1k

%MCHOFHMEQ
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July 3, 1991

Ted Sorensen
550 Linden Dr.
Idaho Falls, ID 83402

Dear Mr. Sorensen:

After discussing the hearing scheduled for July 8, 1991 with
several of the parties, it appears that there are unresolved
issues regarding the scope of proof, as well as confusion
about whether the scheduled meeting will be a hearing or a
prehearing conference. Although the notice clearly stated
that a hearing would be conducted on Monday, July 8, issues
of proof and questions regarding the scope of the
Department's review must be addressed prior to the hearing.

As a result the hearing scheduled for July 8 will be a -
prehearing conference. The parties should come ready to
discuss and identify issues of law, including the issue of
what facts the Department should hear de novo. The parties
should also be prepared to discuss issues of fact, and
stipulate to undisputed facts. Possible witnesses, including
experts should be identified. Consolidation of witnesses and
testimony, will be discussed. A future hearing date will be
identified.

Sincerely,

Harold W. Jones

HWJ: 1k

MICROFI MED



July 3, 1991

Kent Foster
P.0O. Box 50130
Idaho Falls, ID 83402

Dear Mr. Foster:

After discussing the hearing scheduled for July 8, 1991 with
several of the parties, it appears that there are unresolved
issues regarding the scope of proof, as well as confusion
about whether the scheduled meeting will be a hearing or a
prehearing conference. Although the notice clearly stated
that a hearing would be conducted on Monday, July 8, issues
of proof and questions regarding the scope of the
Department's review must be addressed prior to the hearing.

As a result the hearing scheduled for July 8 will be a
prehearing conference. The parties should come ready to
discuss and identify issues of law, including the issue of
what facts the Department should hear de novo. The parties
should alsoc be prepared to discuss issues of fact, and
stipulate to undisputed facts. Possible witnesses, including
experts should be identified. Consolidation of witnesses and
testimony, will be discussed. A future hearing date will be
identified.

Sincerely,

Harold W. Jones

HWJ: 1k
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July 3, 1991

George Petersen
485 E. Street
Idaho Falls, ID 83402

Dear Mr. Petersen:

After discussing the hearing scheduled for July 8, 1991 with
several of the parties, it appears that there are unresolved
issues regarding the scope of proof, as well as confusion
about whether the scheduled meeting will be a hearing or a
prehearing conference. Although the notice clearly stated
that a hearing would be conducted on Monday, July 8, issues
of proof and questions regarding the scope of the
Department's review must be addressed prior to the hearing.

As a result the hearing scheduled for July 8 will be a
prehearing conference. The parties should come ready to
discuss and identify issues of law, including the issue of
what facts the Department should hear de novo. The parties
should also be prepared to discuss issues of fact, and
stipulate to undisputed facts. Possible witnesses, including
experts should be identified. Consolidation of witnesses and
testimony, will be discussed. A future hearing date will be
identified.

Sincerely,

Harold W. Jones

HWI: 1k

MICROFILMEL



July 3, 1991

Janice M. Judy
3580 W. Elswood
Idaho Falls, ID 83402

Dear Ms. Judy:

After discussing the hearing scheduled for July 8, 1991 with
several of the parties, it appears that there are unresolved
issues regarding the scope of proof, as well as confusion
about whether the scheduled meeting will be a hearing or a
prehearing conference. Although the notice clearly stated
that a hearing would be conducted on Monday, July &, issues
of proof and questions regarding the scope of the
Department's review must be addressed prior to the hearing.

As a result the hearing scheduled for July 8 will be a
prehearing conference. The parties should come ready to
discuss and identify issues of law, including the issue of
what facts the Department should hear de novo. The parties
should also be prepared to discuss issues of fact, and
stipulate to undisputed facts. Possible witnesses, including
experts should be identified. Consolidation of witnesses and
testimony, will be discussed. A future hearing date will be
identified.

Sincerely,

Harcld W. Jones

HWJ: 1k

MICROFILME D
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State of I/ ¢ T/ I

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
-Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

s 2 o [JECEVVE]
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Rocky Ross JUL 3- 1991

Don Phillips

Box 10 Departmant of Water Resources

Howe, ID 83244 Eastern District Office
30 X2

RE: Transfer Application No. 3809/Right No.s 3%-0061 thru\3¢—0064
Gentlemen:

The above referenced transfer application was recently forwarded
to the state office for final review and processing.

The transfer application proposes changing the place of use for the
above decreed surface water rights. Our review of the these rights
show that there are groundwater rights appurtenant to the same
land, but you are not proposing to transfer the groundwater rights
to the new place of use with the surface water rights. Your
application states that the groundwater rights will continue to be
used on the lands from which the surface water rights will he
moved. As a result, the groundwater will be used as a primary
source of water rather than a supplemental source of water as it
has traditionally been used.

Generally, unstacking the overlapping groundwater-surface water
rights and changing the groundwater rights from supplemental rights
to primary rights would result in an expansion of the groundwater
rights. The department can not authorize a proposed transfer if
the change would result in expansion of any rights. In the past,
the department has allowed unstacking of groundwater rights which
overlap older priority surface water rights. This allowance
pertained only to those areas which were not part of any designated
management area or which were not subject to any moratorium on new
appropriations. Since the settlement of the Swan Falls litigation
in 1984 and 1985, much of the southern part of the state is now
designated as the Swan Falls Trust Water Area. Your water rights
and land are located within this area. While the state is
currently allowing new appropriations of water in the trust area,
there are certain statutes which the department must follow in
allocating trust water. Any use of water which would result in
additional irrigated acreage after 1984 must be accomplished
through an approved trust water permit, and can not be accomplished
through a transfer which unstacks groundwater and surface water

rights. MICROFI M

R JE
- G T
e R

H



State of Id¥o @

DEPARTMENT OF WATER RESOURCES
150 Shoup Ave., Suite 15, Idaho Falls, Idaho $3402 - (208) 525-7161

EASTERN REGION CECIL D. ANDRUS
GOVERNOR

May 30, 1891 R. KEITH HIGGINSON
DIRECTOR

RE: Application for Transfer No. 32-0067/0092 AMENDED
- BIRCH CREEK RANCHES

Kent Foster

Attorney at Law

PO Box 50130

Idaho Falls, ID 83405

Dear Mr. Foster:

Enclosed please find a copy of protests filed against the above
referenced application. You should be aware that the following are
the items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the use of the
original right?

3. Will the proposed use under this transfer conflict with
the local public interest?

The applicant must be prepared to present evidence and/or testimony
addressing each of the three items should an additiocnal hearing be
necessary. You will be notified at a later date as to the time and
place set for conference and/or hearing.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWJI:CW

cc: IDWR - State Office
MICROFHMED
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State of I(&]O ¢

DEPARTMENT OF WATER RESOURCES
150 Shoup Ave., Suite 15, Idaho Falls, Idaho 83402 - (208) 523-7161

EASTERN REGION CECIL D. ANDRUS
GOVERNOR
May 30, 1991 R. KEITH HIGGINSON
DIRECTOR

RE: App. for Transfer No. 32-0067/0090 BIRCH CREEK RANCHES

Blair Grover
Attorney at Law

PO Bex 36

Rigby, ID 83442-0036

Dear Mr. Grover:
This letter acknowledges receipt of the protest filed in behalf of
Lavar and Louise J. Newman against the above referenced agpllcatlon
for transfer. The following are the principle items considered by
the Department at a conference and/or hearing in either approving or
denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestant must be prepared to present proof of th allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWJI:CW

cc: IDWR - State Office
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. State of Id .

DEPARTMENT OF WATER RESOURCES
150 Shoup Ave., Suite 15, Idaho Falls, Idaho 83402 - (208) 525-7161

EASTERN REGION CECIL D. ANDRUS
GOVERNOR
May 30, 1591 R. KEITH HIGGINSON
DIRECTOR

RE: Application for Transfer No. 32-0067/0092 AMENDED
g BIRCH CREEK RANCHES

Kent Foster
Attorney at Law
PC Box 50130
Tdaho Falls, ID 83405
Dear Mr. Foster:
Enclosed please find a copy of protests filed against the above
referenced application. You should be aware that the following are
the items we can consider at a conference and/or hearing in either
approving or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the use of the
original right?

3. Will the proposed use under this transfer conflict with
the local public interest?

The applicant must be prepared to present evidence and/or testimony
addressing each of the three items should an additional hearing be
necessary. You will be notified at a later date as to the time and
place set for conference and/or hearing.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWJ:CW

cc: IDWR - State 0Office
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State of Id@o .

DEPARTMENT OF WATER RESOURCES
150 Shoup Ave., Suite 15, Idaho Falls, Idaho 83402 - (208) 525-7161

EASTERN REGION CECIL D. ANDRUS
GOVERNOR

May 30, 1991 R. KEITH HIGGINSON
DIRECTOR

RE: App. for Transfer No. 32-0067/009%0 BIRCH CREEK RANCHES

George C. Petersen
Attorney at Law

485 "E" Street

Idaho Falls, ID 83402

Dear Mr. Petersen:
This letter acknowledges receipt of the protest filed in behalf of D
& D Enterprises against the above referenced application for
transfer. The following are the principle items considered by the
bepartment at a conference and/or hearing in either approving or
denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestant must be prepared to present proof of the allegations
invelving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWJ: CW

cc: IDWR - State Office

MICROFHMED
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o ® PECEIVE]

George C. Petersen, Jr., Esq. MAY - 6 199]
PETERSEN, MOSS, OLSEN, MEACHAM & CARR

[P Dapartment ol Water Resources
485 "E" Street Eastern District Offi
Idaho Falls, Idaho 83402  istrct Utlice

(208} 523-4650

Attorneys for D & D Enterprises, Inc.

BEFORE THE DEPARTMENT OF WATER RESOURCES
QOF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION OF )

BIRCH CREEK RANCH'S, INC., TO )

EXCHANGE WATER RIGHTS, SELL WATER )

RIGHTS, AND CHANGE POINT OF )

DIVERSION AND PLACE OF USE OF ) PROTEST OF D & D

WATERS OF BIRCH CREEK THE ) ENTERPRISES, INC.
)
)
)

SUBJECT OF PERMIT NO'S(32-0067_}

AND 32-0090.

D & D Enterprises, Inc., an Idaho corporation, protestant,
by and through its counsel of record, George C. Petersen, Jr., of
the firm of PETERSEN, MOQSS, OLSEN, MEACHAM & CARR, Attorneys, in
care of George C. Petersen, Jr., of PETERSEN, MOSS, OLSEN, MEACHAM
& CARR, 485 "E" Street, Idaho Falls, Idaho 83402, hereby enters its
protest against approval of the application of Birch Creek Ranch's,
Inc., to exchange water rights, sell water rights and change point
of diversion and place of use of waters of Birch Creek the subject
of permit no's. 32-0067 and 32~0090, on the following grounds:

1. D & D Enterprises Inc., a water user of the Birch
Creek waters, is situated downstream from the properties described

in that certain application of Birch CregkrRasehMeD Inc., wherein



Birch Creek Ranch's, Inc., propose an exchange of the water rights,
refer to a sale of certain water rights and further propose a
change of point of diversion and place of use of waters of Birch
Creek. ¥From a preliminary review of the application of Birch Creek
Ranch's, Inc.,, it appears that Birch Creek Ranch's, Inc,, have
totally failed to address bed loss, associated with said proposed
change of point of diversion together with any other loss that
might take place by the proposed transfer of the waters of Birch
Creek to a new point of diversion. The failure to make an
appropriate adjustment for loss of water occurring as a result of
the transfer of the Birch Creek water from the old point of
diversion to the new point of diversion would be detrimental to,
and not in the best interest of, other downstream water users of
Birch Creek and in particular this protestant,

2. Protestant has a number of queries concerning the
validity of some of the proposed water right proposed to be
transferred and thus requests that the burden of proof be on
applicant to prove that said water rights to be transferred are in
fact legitimate and bonafide and should be considered for transfer
as proposed by applicant.

3. Applicant further fails to establish a method and/or
procedure by which the water master could administer a bed loss in
making an appropriate distribution of the waters of Birch Creek to
applicant as a water user as compared to the other water users
effected by the proposed transfer all to the end that the requested

transfer will be equitable to all wa%ﬁﬁtﬁ??ﬁs of Birch Creek,
iy i _MED

PROTEST OF D & D ENTERPRISES, INC. - Page 2



4. 1In the event the application, heretofore addressed, is
approved, said approval would substantially effect the water rights
of this applicant and in effect applicant would be injured by the
transfer, all in violation of the rights intended to be protected
under Idaho Code § 42-222,

5. Approval of the application of applicant as proposed,
would constitute an enlargement of the use of the water rights of
applicant, that is, would increase applicant's water rights all of
which would result in a substantial loss to be suffered by this
protestant and other water users situated downstream.

6. The change sought by applicant is not in the local
public interest.

DATED This 6th day of May, 1991.

PETERSEN, MOSS, OLSENW,
MEACHAM & CARR

Jr .

George C. Petersen,
Attorneys for -
D & D Enterprises, Thc.

jih/21306G
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the
State of Idaho, with my office in Idaho Falls, Idaho, and that on
the &th day of May, 1991, I served a true and correct copy of the
foregoing document on the persons listed below by first class mail,
with the correct postage thereon, or by causing the same to be

delivered as defined by Rule 5(b}, I.R.C.P.

Persons Servead: Method of Service:

Jerry R. Rigby, Esqg. (x) mail ( ) hand ( } fax
P.0. Box 250
Rexburg, ID 83440-0250

Kent Foskter, Esqg.
P.0O. Box 50130
Idaho Falls, ID 83405

Breck Barton, Esqg.
P.0. Box 100
Rexburg, ID 83440

Mr . James DeMordaunt
P.C. Box 5
Rexburg, ID 83440

Mac and Betty Wagoner
P.0. .Box 296
Dubois, ID 83423

Mr. Ted Sorenson
550 Linden Dr,
Idaho Falls, ID 83401

Mr. Steve Phillips
HC 61 Box 1260
pubois, ID 83423

Don Shenton
Dubois, ID 83423

o George C. pefersen, Jr. 'lkf
MICROFIMED
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e ® [DECEIVE]

STATE OF IDAHO MAY -6 1991
DEPARTMENT OF WATER RESOURCES Department of Water Resourcas
RE: APPLICATION OF BIRCH CREEK RANCHES, Ing, Cower Distict Offics
32-0067

TO: Idaho Department of Water Resources

150 Shoup Avenue

Idahe Falls, Idahc 83402

CCMES NOW LAVAR NEWMAN and LOUISE Jl. NEWMAN, hereinafter
referred to as PROTESTANTS, and protest the Application and Amended
Application for Transfer of Water Rights submitted by BIRCH CREEK
RANCHES, INC. This protest is for, among others, the following
reason.

1. PROTESTANTS have acquired what is known as the Wilding
Ranch and have been assigned all of the right, title and interest
of the wildings in certain pending applications ¢©f Applicant for
similar transfers. The Idaho Department of Water Resources (IDWR)
has conducted hearings, listened to lengthy testimony, and taken
substantial evidence. However, it has not rendered a decision.
These applications razise many of the same issues and should not be
considered until there is a decision rendered by the Department on
the previous applications. Otherwise, PROTESTANT will be required
to expend considerable sums duplicating testimony already before
IDWR.

2. The proposed application will injure the water rights of
PROTESTANT.

3. The proposed application does not take into consideration
transmission losses from the existing point of diversion to the new
point of diversion.

4, The proposed transfer does not take into conside:ation
percolation or zrecharge rights lost by moving the point of
diversion.

5. The proposed application does not adequately take into
consideration priority rights already existing on Birch Creek.

hﬂWﬂWﬁFﬂhﬂED
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6. Applicant has neither ditch rights nor a permenant place
for the transfer of use. Applicant may have a one vear lease for
the transfer but no permenant or semi-permenant location.

7. The application will result in an expansion of the
Applicant's existing water rights.

8. Such other and further reasons as may be determined and/or
discovered in the course of hearing and/or considering these

applications.

DATED: [k%ff¢ 2 [93{ .

BLAIR GROVER
Attorney for LaVar and Louise
Newman




. State of Id&bo (]

DEPARTMENT OF WATER RESOURCES
150 Shoup Ave., Suite 15, Idaho Falls, Idaho 83402 - (208) 525-7161

EASTERN REGION CECIL D. ANDRUS
GOVERNOR
May 30, 1991 R. KEITH HIGGINSON
DIRECTOR

RE: App. for Transfer No. 32-0067/0090 BIRCH CREEK RANCHES

Blair Grover
Attorney at Law

PC Box 36

Rigby, ID 83442-0036

Dear Mr. Grover:
This letter acknowledges receipt of the protest filed in behalf of
Lavar and Louise J. Newman against the above referenced application
for transfer. The following are the principle items considered by
the Department at a conference and/or hearing in either approving or
denying an application for transfer:

1. Are other water rights injured by the transfers?

2. Does the change constitute an enlargement in the use of the
original rights?

3. Will the proposed use under these transfers conflict with
the local public interest?

The protestant must be prepared to present proof of the allegations
involving one or more of the items. You will be notified at a later
date as to the time and place set for conference and/or hearing.

We appreciate your support in this matter.

If we may be of further assistance, please contact us.

Respectfully submitted,

HAROLD W. JONES
Water Rights Supervisor

HWJ:CW

cc: IDWR - State Office

MICROFH MED



FRELD J. HAHM
KENT W. FOSTER
ROBERT E. FARNAM
WILLIAM D. FALER

LAW OFFICES

HOLDEN, KIDWELL, HAHN & CRAPO

WEST ONE BANK BUILDING
P.O. BOX 50130
IDAHO FALLS, IDAHO 83405
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ARTHUR W. HOLDEN {1877-1967)
ROBEAT B. HOLDEN {1911-1871)

TERRY L. CRAPQC {1939-1982)
WILLIAM S. HOLDEN {1907-1988)

STEPHEM E. MARTIN

et

TELEPHONE {208) 523-0620
TELEFAX (208) 523-9518

CHARLES A. HOMER
QARY L. MEIKLE
MICHAEL D. CRAPO
GAYLE A. SORENSON
DONALD L. HARRIS
RANDALL B. REED
MARIE T. FEELEY
JOHN G. SIMMONS
ROBERT M. FOLLETT

N

May 3, 1951
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Keith C. Wilson, Sr. Resource Agent
IDAHO DEPARTMENT OF WATER RESOURCES
150 Shoup Avenue, #15

Idahe Falls, Idahoe 83402

RE: Birch Creek Ranches, Inc., Transfers -- Proof of
Ownership ~- Tax Notices '
Dear Mr. Wilson:

It has taken us some time to determine why the tax notices
we sent to you did not include those referred to by you in your
letter of April 3, 1991. We have now been able to review the
necessary documents and are enclosing with this letter a copy

of a recorded "Notice of Contract of Sale”, with some language
highlighted in vellow.

When Birch Creek Ranches, Inc., purchased the Simmons’
property in 1989, Mr. Simmons retained what has been referred
to as the "Gray Place". That appears to be the land described
in the tax notice legal descriptions in your letter of April 3,
1991,

Although Mr. Simmons retained the "Gray Place", he did not
retain any of the Birch Creek water rights appurtenant
thereto. He retained only "any water rights in Miller Spring"”.

There may be some question as to what water rights exist
exclusively in "Miller Spring". We understand it to be the
position of both Mr. Simmons and Birch Creek Ranches, Inc.,
that any such rights are separate from and independent of the
rights in Birch Creek purchased by Birch Creek Ranches, Inc.,
and sought to be transferred by the pending applications. We
have reviewed two of the old decrees which refer to Miller
Spring and it appears from both that although the right to the

;\AECPOFH“MED



Keith C. Wilson, Sr. Resource Agent
May 3, 1991
Page 2

use of the waters of Miller Spring was not quantified therein,
such right was considered to be in addition to and different
from the rights to the use of the waters of Birch Creek. The
1894 decree provides under the paragraph numbered “Ninth":

That the defendants, Thomas Miller and David Miller,
do have at all times a flow of 160 inches of water
measured under 4 inch pressure of the waters of the
said Birch Creek for the purpose of irrigating the
lands described in their cross-complaint; their right
to the use of the same to date from September 1l0th,
1882; and that they also do have the flow of 160
inches of water additional, measured under 4-inch
pressure of the waters of said Birch Creek for the
purpose of irrigating their lands above described;
their right to the use of the same to date from

May 10th, 1887.

That they also do have the use at all times of all the
waters of that certain spring, a tributary of said
Birch Creek, more fully described in the Finding
herein, for domestic purposes, and for watering stock
and irrigating the lands of said defendants, described
in their cross-complaint.

The Judgment entered by the District Court of the Ninth
Judicial District of the State of Idaho for Fremont County on
September 6, 1922, contains similar language:

The said Wood Livestock Company, a corporation,
aforesaid, as successor in interest of Thomas and
David Miller, have at all times the use of three and
two-tenths (3.2) cubic feet per second of time (one
hundred sixty miners®' inches) of the waters of the
said Birch Creek, its right to the use of the same to
date from the 10th day of September, 1882, to be used
upon and become appurtenant to the following described
lands: (Legal description omitted.)

That the said Wood Livestock Company, as the successor
in interest of Thomas and David Miller, have at all
times the use of three and two-tenths (3.2) cubic feet
per second of time (one hundred sixty miners' inches)
of the waters of the said Birchmmxagﬁq,ﬂ@&}also all of

CR
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Keith C. Wilson, Sr. Resource Agent
May 3, 1991
Page 3

the waters of that certain spring, known as Miller's
Spring, a tributary of the said Birch Creek; its right
to the use of the same to date from the 10th day of
May, 1887, to be used upon and become appurtenant to
the following described lands. (Legal description
omitted.)

We have a copy of the September 6, 1922, Judgment in which
the number 32-0067 has been placed beside the 3.2 cfs of the
waters of Birch Creek with a priority of September 10, 1882,
and in which the number 32-0068 has been placed beside the 3.2
cfs of the waters of Birch Creek with a priority of May 10,
1887. It is true there does not appear to have been a number
put beside "and also all of the waters of that certain spring,
known as Miller Spring".

We also have a copy of what appears to be a decree list and
which was given to Mr. Simmons many years ago by Ben Wilding.
It is on a blue-green colored piece of a paper and appears to
have been printed by an old ditto machine at the bottom of
which someone has written "90" from Spring on Gray Place".

Whatever the ultimate result with respect to a separate
right in Miller Spring, it seems clear that that is the only
possible right that was reserved by Mr. Simmons in the Contract
of Sale with Birch Creek Ranches, Inc. In fact at the time of
the sale, Mr. Simmons was the president of Birch Creek Ranches,
Inc., and was the individual who signed the original
applications for transfer of most of these water rights,
including 32-0068.

If we can provide any additional information, please feel
free to call upon us at your convenience.

Yours v Ly truly,
Kent W. Foster

#6936.00/srs

Enclosure
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11-Apr-1991

DON SHENTON
WATER DIST 32 D
PO BOX 33

DUBOIS ID 83423

RE: Application No. 32-00102,ETC, 32-0061C, ETC, &
32-0067/32-0090

Dear Watermaster:

Please find enclosed a copy of the above referenced application.
Please review the application and submit any comments you may
have to our Department as soon as possible. The last date of
protest is May 6, 1991, and we are required to take action
shortly thereafter.

If we may be of further assistance, please feel free to contact
us.

Thank you for your cooperation in this matter.

Respectfully submitted,

Hareld Jones
Water Rights Supervisor

HI/rb
Enclosure

MICROFIL.MER
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11-Apr-1991

KENT FOSTER

FOR BIRCH CREEK RANCHES, INC.
PO BOX 50130

IDAHO FALLS ID 83405

RE: Application No. 32-0061C,ETC.
Dear Water Right Applicant:

The Department of Water Resources acknowledges receipt of your
water right permit. This office is currently in the process of
advertising the application in Post-Register and statewide on
April 18 & 25, 1991. The advertisement will be published for two
consecutive weeks, and a period of ten days following the second
publication will be allowed for the submittal of protests.

If the application is protested, you will be sent a copy of the
protest. The protest must be resolved before the application is
approved or denied. TIf the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

If the application is not protested, it will be forwarded to our
state office in about five weeks. State office personnel will
conduct a complete review prior to final processing of the
application and will notify you of the outcome of this review.
When a permit is issued, you will be sent a copy. A typical
processing time for an unprotested application is about eight
weeks.,

Please feel free to contact this office if you have any questions
regarding this procedure.

Sincerely,

HAROLD W. JONES
Water Rights Supervisor

HWI/rb
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02-Apr-1991

IDAHO STATESMAN
PO BOX 40
BOISE ID 83707

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated (once a week for two consecutive
weekly issues) in your newspaper. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
to this office before MAY 6, 1991.

Yours truly,
Rita Bodell
Secretary/Office Coordinator

Encl.




09-Apr-1991

THE TIMES NEWS

PO BOX 548

TWIN FALLS ID 83303

Gentlemen:

Enclosed you will find a legal notice which we wish to have ‘
published on the dates indicated (once a week for two consecutive
weekly issues) in your newspaper. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
to this office before MAY 6, 1991.

Yours truly,
Rita Bodell
Secretary/Office Coordinator

Encl.

DD
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NOTICE OF PROPOSED CHANGE OF WATER RIGHTS

The following three transfers are based upon an agreement between
Birch Creek Ranches & Mac Wagoner, and are dependent upon
approval of all three applications.

NO. 32-00102, ETC.

Notice is hereby given that Mac or Betty Wagoner has
applied to the Department of Water Resources to change point of
diversion and place of use of the waters of Birch Creek. The
right sought to be changed is evidenced by Decrees and recorded
as follows:

Decreed to Samuel Goddard in case of Frank Reno, et al, vs. J.R.
Richards dated October 2, 1894.
Decree No. 32-00102

AMOUNT: 4.00 cfs FPRIORITY: May 10, 1889

Place of use not listed in decree

Decreed to Samuel Goddard in case of Agnus Reno vs. J.R. Richards
dated September 6, 1922.
Decree No. 0085

AMOUNT: .2 cfs PRIORITY: May 10, 1910
Decree Neo. 0086

AMOUNT: .2 cfs PRIORITY: May 1, 1911
PDecree No. 0087

AMOUNT: .2 cfs PRIORITY: May 1, 1912

The water is used to irrigate 120 acres within the SENW,
NESW, NWSE, SEC 9, T 9N, R 30E, B.M.

Decreed to George Goddard in case of Agnus Reno vs. J.R. Richards
dated September 6, 1922.
Decree No. 0073

AMOUNT: .2 cfs PRIORITY: May 15, 1%09
Decree No. 0077

AMOUNT: .2 ¢fs PRIORITY: May 15, 19210
Decree No. 0078

AMOUNT: .2 cfs PRIORITY: May 15, 1911
Decree No. 00798

AMOQUNT: .8 cfs PRIORITY: May 15, 1913

The water is used to irrigate 160 acres within the W1/2NE,
SENE, NENW, SEC 9, T 9N, R 30E, B.M.

POINTS OF DIVERSION NOT LISTED IN ABOVE DECREES

TO BE CHANGED AS FOLLOWS:
Oonly 6 cfs will be diverted from the SESW, SEC 34, T 9N, R 30E,
CLARK COUNTY and used from April 1 to November 1 to irrigate 960
acres within the SESW, W1/2SE, SESE, SEC 12, T 8N, R 31E; E1/2SE,
SEC 1; N1/2SW, SE, SEC 10; S1/2NW, SW, SEC 11; N1/2NW, SEC 14,
T 8N, R 32E; E1/2SW, W1/2SE, SEC 6, T 8N, R 33E, B.M.
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NO. 32-0061C, ETC.

Notice is hereby given that Birch Creek Ranches, Inc. has
applied to the Department of Water Resources to change point of
diversion and place of use of the waters of Birch Creek. The
right sought to be changed is evidenced by Decrees and recorded
as follows:

Decreed to C.B. Watts
Decree No., 32-00350

AMOUNT: 1.6 cfs PRIORITY: May 10, 1886
Decree No. 32-0089
AMOUNT : 2.5 cfs PRIORITY: May 10, 1888

Decreed to Edward M. Kaufman
Decree No. 32-0093

AMOUNT: 1.56522 cfs PRIORITY: May 10, 1886
Decree No. 32-0092

AMOUNT: 2.44565 cfs PRIORITY: May 10, 18838
Decree No. 32-0091

AMOUNT ¢ .48913 cfs PRIORITY: May 1, 1901

Decreed to Wood Livestock Co.
Decree No. 32-0068

AMOUNT': 3.2 cfs PRIORITY: May 10, 1887
Decree No. 32-0069

AMOQUNT : 3.2 cfs PRIORITY: May 10, 1888

Decreed to Jerome F. Reno
Decree No. 32-0061C
AMOUNT: .4 cfs PRICRITY: May 10, 1888
in case of Agnes B. Reno, et al, vs. J.R. Richards, et al, dated
September 6, 1922 in 9th District Court county of Fremont.

POINT (S) OF DIVERSION: NESW, SEC 11; NENE, SEC 14; NWNE, NESE,
SENE, SEC 24, T 10N, R 29E; SWSW, SEC 29; NWNW, SEC 32, T 10N,
R 30E, B.M.

The water is used from April 1 to November 1 to irrigate
960 acres within the W1/2NW, SENW, NESW, W1/2SE, SESE, SEC 11;
SWSW, SEC 12; W1/2NW, NWSW, SEC 13; E1/2NE, SEC 14; SESE, SEC 24;
NENE, SEC 25, T 10N, R 29E, B.M.; SWNW, W1/2SW, SESW, SWSE, SEC
19; SWSW, SEC 29; NE, N1/2NW, SENW, SEC 30; W1/2NE, N1/2NW, SENW,
NESW, W1/28E, SEC 32, T 10N, R 30E, B.M.

Decree No. 32-0101 Decreed to Thomas J. Weimer in case of Agnes
B. Reno, et al, vs. J.R. Richards, et al, dated September 6, 1922
in 9th District Court county of Fremont.
AMOUNT: 2.9 cfs PRIORITY: June 4, 1909
POINT OF DIVERSION: SESENE, SEC 3, T 10N, R 29E, CLARK COUNTY
The water is used from April 1 to November 1 to irrigate 64
acres of land within the SWSW, SEC 2; SENE, E1/2SE, SEC 3, T 10N,
R 29E, B.M.

MkCROFILI‘ﬂ%:‘



TO_BE CHANGED AS FOLLOWS:

Only 17.5 cfs will be diverted from the SESW, SEC 34, T 9N,
R 30E, B.M. (New Renc Diversion) and used to irrigate 960 acres
within the SESW, NWSE, S1/2SE, SEC 12, T 8N, R 31E; E1/2SE, SEC
1; N1/28W, SE, SEC 10; S1/2NW, SW, SEC 11; N1/2NW, SEC 14, T 8N,
R 32E; E1/2SW, W1/2SE, SEC 6, T 8N, R 33E, B.M.

NO.‘S8 32-0067 & 32-0090

Notice is hereby given for the purposed amendment of
application No.’s 32-0067 & 32-0090 by Birch Creek Ranches, Inc.
to change point of diversion and place of use of the waters Birch
Creek. The rights sought to be changed are evidenced by Decrees
and recorded as follows:

Decreed to Wood Livestock Co.
Decree No. 32-0067

AMOUNT: 3.2 cfs
PURPOSES FROM: Irrigation April 1 to November 1

AMQUNT: .8 cfs
PURPOSES FROM: Stockwater March 1 to December 1
PRIORITY: September 10, 1882

Decreed toc C.B. Watts.
Decree No., 32-0090
AMOUNT: 1.6 cfs PRIORITY: May 10, 1886
in case of Agnes B. Reno, et al, vs. J.R. Richards, et al, dated
September 6, 1922 in 9th District Court county of Fremont.

POINT(S) OF DIVERSION: NESW, SEC 11; NENE, SEC 14; NWNE, NESE,
SENE, SEC 24, T 10N, R 29E; SWSW, SEC 29; NWNW, SEC 32, T 10N
R 30E, B.M.

The water is used from April 1 to November 1 to irrigate
960 acres within the W1/2NW, SENW, NESW, W1/2SE, SESE, SEC 11;
SWSW, SEC 12; W1/2NW, NWSW, SEC 13; E1/2NE, SEC 14; SESE, SEC 24;
NENE, SEC 25, T 10N, R 29E, B.M.; SWNW, W1/2SW, SESW, SWSE, SEC
19; SWSW, SEC 29; NE, N1/2NW, SENW, SEC 30; W/12NE, N1/2NW, SENW,
NESW, W1/2SE, SEC 32, T 10N, R 30E, B.M.

TO BE CHANGED AS FOLLOWS:

The water will be diverted from the SENENW(LOT 3), SEC 5, T
9N, R 30E, (WAGONER DIVERSION) and used to irrigate 339 acres of
land within the NESW, NWSW(LOT 6), SWSW(LOT 7), SESW, SWSE, SEC
4; SENE, E1/2SE, SEC 5; W1/2NE, NW, E1/2SW, W1/2SE, SEC 9,

T 9N, R 30E, B.M.

Any protests against the proposed change must be filed with
the Idaho Department of Water Resources, 150 Shoup Ave., Idaho
Falls, ID, 83402, on or before MAY 6, 1991.

R. Keith Higginson
Director

Published in the TIMES-NEWS on APRIL 18 & 25, 1991.
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09-Apr-1991

LEWISTON MORNING TRIBUNE
PO BOX 957

LEWISTON ID 83501

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated (once a week for two consecutive
weekly issues) in your newspaper. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
to this office before MAY 6, 1991,

Yours truly,

Rita Bodell
Secretary/0Office Coordinator

Encl.
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09-Apr-1991

POST REGISTER
PO BOX 1800
IDAHO FALLS ID 83403

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published on the dates indicated (once a week for two consecutive
weekly issues) in your newspaper. If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
to this office before MAY 6, 1991.

Yours truly,
Rita Bodell
Secretary/0Office Coordinator

Encl.
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Form 222

1-87

Page

Name of applicant

Post Office address .¢/o_Holden, Kidwell, Hatm & Crapo, P.0. Box

of

DEPARTMENT OF WATER RESOQURCE

STATE OF IDAHO

Transfer No:

*COPY,,

AMENDED APRPLICATION FOR TRANSFER OF WATER RIGHT
Fooop s 1991

PART 1

Rirch Creek Ramches, Inc.

Phone _ (208} 523-0620

A. PURPOSE OF TRANSFER

1.

2

Bl Change point of diversion

{1 Change nature of use

] Add diversion point(s)

{0 Changea period of use

. Describe the reason for the proposed changes

O Other
Birch Creek Ranches and Mac and Betty Wagoner have

50130, Idaho Falls, ID 83405

B Change place of use

resolved the dispute raised by Wagoners' protest in this proceeding and which was_the

subject of a separate action in Clark County District Court in Case No. 2-462. See

attached copy of Memorandum of Agreement.
DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

{Attachment No. 1)

Right Number Priority Amount Nature Period of Use
{cfs/ac-ft) of Use
32-0067 09/10/1882 3.2 cfs Irrigation 04/01 o 11701
" " .8 cfs Stockwater 03/01 to 12701
32-0090 05/10/1886 .8 cfs Trrigation 04/01 o 11/01

to

Total amount of water being transferred 4.0 _ cubicfeet per second and/or

acre-fest per annurn.

3. Scurce of waler Birch Creek tributary to __Sinks
4. Point(s} of Diversion:
’. Lot e Va Y Sec. | Twp. | Rge. County Local name for diversion
3 SE | NE § MW ¢ 5 SN I 30E| Clarlk Wasoner Diversion
5, Lands irrigated or piace of use:
!‘ 1 1 1 i 14
lTwp. Rae. } Sec. nE ¥ N/ T SV - SE . Totzis
' NEWINWA|SWUH | SEA NEXW]INWYHISWUISEW INEUINW%L ] SWY ] SEY% [NEW|NWWISWA | BER
O9N__I30E_ | 4 1129 [36 |29 2 97
5 16 |17
3 20 2 27
20 [ 31 40 (20 ¢ 4 |38 |24 2 32 4 215
Mire )
ST
Mep

T.-.vﬂg arroa ,339 -



Bbbi 1 7 AYW
UdWHAOdUIN

61" jo Aep s8Iy} PUBY AW SSAULIA

:SUDHIPUOD pue suonelwi Buimojof ay) 0} 1o8[gns* Agasay sy uonedidde pres puy

ON slqﬁgg JOIBAMA SO Jajsurdy 10} UouEd|ddy paulwiexa aaey | 12y} Aj1LI8D 01 §f SIYL

SIDHNOSZH HIALYM 20 ININLHVYLIA ‘HOLOIHIG FHL 40 NOILOY

syeay p

“PogedTaaT 9 J490UO[ oU T[4 PUB]
Joj5URl SIUY 01 Jwensind paBueyo §) 250 10 aoeid auy) jt palebiis MOU pue) By} uo mau%am aquasag 9

-saffueys pasodold syl o) Buealbe (oMo 10 abeBuow snat

1O paep 'ualj L) JO J13P|0Y 8y} WO} JUSIWDIRIE paziIR|oU B apiacud ‘S84 §| 'ON X sap LSI0BIIUOD

10 ‘sabebuow sni 10 Spagp ‘susi Aue 01 108igns jyBu J9iEMm ayj Jeisurl) o) esadosd noA yoiym wol) spugj ay) sy ‘g

~980 Jo 9081d 03 UoJIp U240 'Ieei) UoAId 3O AUEq

WwaysAs uoIstaAp jo uondudsa e

358 U0 9IMJINI1S MOTIISAQ puB S2]BEpesy [991S PUB POoM
T UOIlRILIO)U [RIBUDE) 9

I 1HVYd

mfs; ‘ON JOjSURIL k=4 0 A sbed




Page b of 8 . . Transfer Nasﬁz

STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES

APFLICATION FOR TRANSFc=R OF WATER RIGHT

PART 2
{Attach one copy for each right)

A, DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a Decree No. .._32-0090 Decreedto __C. B, Watts
incase of __Agnes B. Reno, et al. vs. J. R. Richards, et al.
dated ._09/06/1922 in 9th District Court county of __Fremont
b. License No. issued by the Idaho Department of Water Rescurces.
c. Ciaim Neo. on file with the Idahg Department of Water Resources.
d. Transfer No. 2165 which produced this right.

2. Attach a copy of last year's tax notice for the property ta which the water right is appurtenant ar other documents which
show ownership. Label document as attachment A. Check appropriate box below:

[ Tax Notice O warranty Deed 1 Other
3. Source of water Birch Creek tributary to __S1DKS

05/10/1886

4. Date or priority

5. Water is used for the following purpose:

arnount 1.6 cfs for Irrlgatlm purposes from 04/01 ta 11/01
(cts/ac-ft)

amount for purposes from to

{cfs/ac-ft)

amount for purposes from to

(cfs/ac-t)
6. Total amount of water under right 1.6 cfs cubic feet per second and/or acre-feet per annum,
7. Point(s) of Diversion: S€€ Attachment No. 2

Lot Y P % ) Sec. | Twp. | Rge. County L.ocal name for diversion

8. Lands irrigated or place of use: See Attachment No. 3

NE Y MW SW Vs SE Y

Totals
NE Y% | NW ) SW¥W | SEw NE‘/-[NW‘/- SWUWU|SEW |MNEY%W] NW Y SWV.] SE Y% |NE% |NWW | SW% | SE A

Twp.| Rge. | Sec.

MICROF Mg

PR Tolal acres

9. Describe any other water rights used for the same purpose as described above '132-0067, 32-0093, 32-0068,

32-0089, 320069, 32-0092 32-0061, and 32-0091
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Page 1 of 8 . . Transter No.j‘”

STATE OF IDAHO
DEPARTMENT OF WATER RESCURCES
APPLICATICON FCR TRANSFER OF WATER RIGHT
"~ PART 3 '

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for rights described
in pari 1. Clearly depict the land by section, township and range number.
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Donald L. Harris, Esg.

HOLDEN, KIDWELL, HAHN & CRAPO -
P.O. Box 50130

Idaho Falls, Idaho 83405
Telephone: (208) 523-0620

Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CLARK

TED S. SORENSON and GAYLE
SORENSCHN, dba SORENSON
ENGINEERING and BIRCH POWER
COMPANY, INC.,

Case No. 2-462

MEMORANDUM OF AGREEMENT
Plaintiffs,

vs.

MAC WAGONER and BETTY WAGONER,
husband and wife,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

COME NOW Ted S. Sorenson, Gayle Sorenson d/b/a Sorenson
Engineering, Birch Power Company, Inc. and Birch Creek Ranches,
Inc. (Sorensons) and Mac Wagoner and Betty Wagoner (Wagoners)
and enter into the following Memorandum of Agreement which
agreement shall be made final by execution of settlement and
release documents consistent herewith.

1. The season of use for Water Right No. 32-7067 and

.8 cfs of the Right No. 32-0090 of the waters of Birch Creek,

i e

%
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ATTACHMENT 10. 1



which shall be transferred to Wagoners, shall hereafter be from
April 1lst of each year to and including October 15th of the
same year; provided, however, that Wagoners may commence
diversion of water under such right, if they deem it
appropriate, later than April 1st in any given year, and if
they do so, the same number of days from April 1lst until the
day such diversion is first commenced shall be added at the end
of the irrigation season for such year so that they may
continue diversions under such right for the same number of
days after October 15th as elapsed between April lst and the
date subsequent thereto when diversion of water under such
right actually began for such year. It is understood that
regardless of the date diversions under such right commence,
and regardless of whether water is or is’not diverted under
such right'at any time during the above described season of
use, such season shall not be extended longer than the actual
number of days between April 1st and October 15th.

2. Sorensons will transfer to Wagoners the water rights
on Birch Creek identified as Right No. 32-0067 for 3.2 cfs with
a priority date of September 10, 1882 and Right No. 32-00%0 for
a portion of that right of .8 ¢fs with a priority date of
May 10, 1886. Wagoners will transfer to Sorensons Water Right
No. 32-0102 for 4.0 cfs with a priority date of May 10, 1889.

3. Sorensons will purchase from Wagoners, Wagoners "high

2 - MEMORANDUM o‘i‘”ﬁ;@mﬂggfg



water” rights consisting of the following:

NO. CFS PRIORITY
0073 .2 0571571909
0085 .2 05/10/1910
0077 .2 0571571910
0086 .2 05/01/1911
0078 .2 05/15/1911
0087 .2 05/01/1912
0079 .8 05/15/1913

Sorensons will pay to Wagoners the amount of fifteen
thousand dollars ($15,000.00) after the transfer of the
above-referenced rights.

4. Wagoners shall withdraw their notice of claim £filed
in the Snake River Basin Adjudication for 500 miner's inches
(10 cfs) of "high water".

5. The 4 cfs or 200 inches of water represents Wagoners
water. Sorensons agree to subordinate any additional water
developed by them over which they have control as a result of
any water saving effort such as lining portions of Birch Creek
or any changes to the minimum bypass flow to Wagoners water.
Wagoners will make no protest to any water saving activity
undertaken by Sorensons.

6. Sorensons agree that in addition to the irrigation
water rights listed herein Wagoners will be entitled to divert
up to 40 miner's inches (.8 cfs) of the water right which

Sorensons will transfer to them which is Right No. 32-0067 for

;Mjr‘*r::;
3 - MEMORANDUM OF "A¥WEGMENT



stockwatering purposes commencing on or after March lst of any
year until such time as irrigation water is diverted and may
continue such diversions in the same amount from the time
irrigation ceases to no later than December 1lst.

7. Wagoners shall not acquire in any way, directly or
indirectly, through whatever means any water rights to the
waters of Birch Creek held by George Woodie.

8. That Wagoners will withdraw their protest to the
transfer of Sorensons now pending before the Idaho Department
of Water Resources. The pérties agree that this Memorandum of
Agreement and the Settlement and Mutual Release that shall be
entered into shall be conditioned on the premise that the Idaho
Department of Water Resources does not require Wagoners to take

land out of production for having sold the "high water" rights.

Ted S/ Sorenson

Gayl orenson éb

BIRCH POWER COMPANY, INC.

By: M&M/

Ted S. Sorenson, President

: F!F\gz ;‘.:)J ”., L”E ¥
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BIRCH CREEK RANCHES, INC.

i M s

Approved as to Form and Content By:
- . ) ;

o . .\_ ',. i
gl ol
Li}ﬁ-;wi : o S

L;fmfnonald L. -Harris, Esqg.
HCLDEN, KIDWELL, HAHN & CRAPQ

—
v

/7/7/56 KJq e

Mac Wagoner(ij‘

Betty Wagdne

Approved as to Form and Content By:

/fégifaah_*vzéé;gr
Breck H. Barton, Esqg.
BARTON & ASSQOCIATES

#5491.00
8029%h/srr

?.‘
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7. Pgint(s) of Divarsion:

ATTACHMENT NO. 2

Lot Y Y Y | Sec. ] Twp. | Rge. County Local namae tor diversion
W I NE |24 J10N§29E; Clark
NE | SE | 24 J1ON | 29E| Clark
SE I NE | 24 110N L 29E] Clark
SW | sWw 129 10N | 30EL Clark
N4 | MW | 32 10N | 30E| Clark
NE | NE | 14 {10N ] 29E| Clark
NE | sw i 11 |10N | 29E| Clark
YICRORY gy
./




8. Lands irrigated or piace of use:

10N | 29E | 11 30} 35] 35| 30 35 [ 10 |40 215
12 35 35

13 351 40 15 90

14 135 20 55

Z4 25 | 25

25 110Q 10

10N {1 30E § 19 30 10 |15 135 20 110
29 20 20

30 110 120 {30 12012035 35 170

32 5 115 35120 40 | 35 40 140 230

Total acres 960

3
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State of Idaho .

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statchouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

April 12, 19%0

.. Diane Emmons, Attorney

Farm Credit Services

P,.0. Box TAF-CH

Spokane, Washington 99220-4005

RE: Birch Creek Ranches, Inc. Application teo Transfer Rights No.
32-0069, 32-0092, 32-0062C, 32-0091, 32-0067, 32-0090,
32-0093, 32-0068, and 32-0089.

Dear Ms. Emmons:

This letter is a response to your letters of March 6, 1990,
and March 13, 1990, to the department concerning the above
referenced matter. As I indicated to you in a telephone
conversation earlier today, the hearing to consider the protests
against approval of the transfer applications is set for April 17
and 18, 1990, in Idaho Falls. In accordance with your request,
you will be provided a copy of the decision when it is issued.

Blso, as requested, I am enclosing a copy of the applicant’s
hearing brief.

Sincerely yours,

NORMAN C. YOUNG
Administrator

NCY:dc

Enclosure
Copy to all parties
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MAR £ 1950

West 601 First Avenue
T P.0. Box TAF-CE
) : Depaitnent of V/atar kesourcad Spokane, Washington 99220-4005
Farm Credit Services Eastern District Olficw 5w/m&sm&\

i

March 13, 1990 (fj;ﬁ
Department cf Water Resource

Fastern Idaho District Qffice
150 Shoup Avenue
Idaho Falls, ID 83401

Atlention: Mr. Ronald Carlson

Re: In the Matter of the Application for Transfer of
Water Rights of:
320069
L22-0022 -
32-0062C <~
w32~0091
w32-0067
+32-0090.7 o
32-0093, % ©
v32-0068, ‘
WB2-0089,
Applicant: Birch Creek Ranches, Inc.

Daar Mr. Carlson:

I would appreciate being advised of the decision made on the
aPove-referenced application when it is avallable. Thank
you.

Very truly yours,

D S-S

L. Diane Emmons
Attorney
cc: Glen D. Leak, FCS~Idaho Falls

Z241-6-9840

MICROFILMED
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” West 601 First Avenue
P.0. Bax TAF-CH
. . Spakane, Washington 99220-4005
Farm Credit Services 509/838-9300

March 6, 1990

Department of Water Resource

Eastern Idaho District Office MAR 5 - 1990
150 Shoup Avenue qumMMofW 7
Idaho Falls, ID 83401 ater Resourcas

Eastarn District Office

Attention: Mr. Ronald Carlson

Re: In the Matter of the Application for Transfer of
Water Rights of:
32-006%9
32-0092
F2—6062C ol
32-0091
32-00867
32-0090
32~-0093
32-0068
32-0089
Applicant: Birch Creek Ranches, Inc.

Dear Mr. Carlson:

The above-referenced application involves decreed water
rights which were appurtenant to the land mortgaged to the
Federal Land Bank, predecessor in merger to the Farm Credit
Bank of Spokane in 1974 and were passed through the mortgage -
to the bank, becoming a part of the security for a loan

to G. Marshall Base and Margaret Base. Said water rights
therefore become subject to the mortgage. Thompson on Real
Property (1958), Section 4698 p. 181; Muckle v. Hill, 32
Idaho 661, 666, 187 p. 943 (1920). A copy of the mortgage is
attached.

Because water is treated as real property and can be conveyed
and transferred as other real property, it comes within the
terms of the mortgage which sets forth the description of the
property which is subject thereto. The language of the
mortgage states on page two:

"including all leases, permits, licenses or
privileges, written or otherwise, appurtenant
or nonappurtenant to said mortgaged premises,
now held by mortgagors or hereafter issued,

MICROFILMED

The Famn Credit System 7‘ ’i"=

Fanm Creelit Rank of Spokane @ [nressiate Produrtinn Credit Assncranan and Fadeal Fand Bank Associstion



Department of Wa‘ Resource .
March 6, 19350
Page 2

extended or renewed to them by the United
States or the State or any department, bureau,
or agency thereof, which have been or will

be assigned or waived to mortgagee."

The Bases transferred their property to a Mr. Simmons who
subsequently transferred the property to the applicant
herein. None of the transferees assumed the mortgage nor
have the Bases been released from personal liability under
the terms of the note and mortgage.

When an interest in real property, including the decreed
water rights, is transferred, the transferee takes whatever
property was appurtenant to and a hereditament of the
mortgaged estate subject to the mortgage of the mortgagee,
Federal Land Bank of Spokane. 1In such a case, "the
transferee takes, in any case, subject to the rights of the
mortgagee whose instrument has been duly recorded, or as

to whose rights the transferee had, or should have had,
knowledge." 3 Powell on Real Property Section 457 (3] p.
37-241 (Revised Edition 1987); Josslyn v. Daly, 15 Idaho 137,
96 p. 568 (1908). The Courts, in analyzing the term "subject
to," have held that to take property subject to the mortgage
means that the taker or transferee is burdened with the
mortgage. In Del Rio Land Incorporated v. Haumont 514

p. 2d 1003 (1973).

It is evident that any water right appurtenant to the mort-
gaged property and held at the time of the meortgage are

and continue to be the property "subject to" the mortgage.
Therefore, even if the Department of Water Resources approves
a transfer, the transfer or conveyance is "subject to" the
mortgage of Federal Land Bank of Spokane and the mortgage is
not extinguished by the transfer.

The procedure created in Idaho Code Section 42-208 and
Section 42~222 to provide a place for hearing all protesting
water users as to a planned change in point of diversion or
place of use does not provide any basis for terminating the
interest in the mortgage estate, appurtenances, hereditaments
and rights. Such notice is ineffective in conveying away any
rights so held. The statute does net purpeort to grant any
power to the department to interfere or terminate such
interests and rights. Therefore, though the transfer may be
effective as against protesting water users, it does not
divest the mortgagee of any right or interest in the water
rights. Those rights continue to be subject to the mortgage.

Based on the foregoing, it is respectfully requested that the
decreed water rights in which Farm Credit Bank has an interest
not be transferred to an entity that has no obligation on

MICROFILMED




Department of Wa Rasource .
March 6, 1990

Page 3

the mortgage. Such a transfer could be considered to be an
impairment of collateral which could result in immediate

foreclosure proceedings. Thank you for your consideration of
this matter.

Very truly yours,

D S

.. Diane Emmons
Attorney

cc: Alan E. Barber
Glen D. Leak, FCS5-Idaho Falls

LDE: ke
241-6-9840

MICROFILMED
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page L o 2h STATE OF IDAHO \2J transteiNe, S
DEPARTMENT OF WATER RESOURCES ‘Wi'*%?“ oy )
APPLICATION FOR TRANSFER OF WATER RIGHT |
PART 1
Name of applicant _Birch Creek Ranches, Inc. Phone _(208) 523-3620
Post Office address B0X_ 50130, Tdaho Falls, Idaho 83435
A. PURPOSE OF TRANSFER
1. B Change point of diversion [0 Add diversion point(s) Change place of use
Change nature of use 0 Change period of use 0O Other
2. Describe the reason for the proposed changes _LO transfer point of diversion and place of use.
For more detail, please see the attachment.
B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE CONTTNUED ON PAGE 3
1. Right Number Priority Amount MNature Period of Use
{cfs/ac-ft) of Use
32-0067 9/10/1882 3.2 cfs Irrigation April 1 o bov. 1
32-95090 5/10/1886 1.6 efs Irrication April 1 to _Nov. 1
32-0093 5/10/1886 *1.6 cfs Irrigation April 1 o _ Nov., 1
32-0068 5/10/1887 3.2 cts Irrigation April 1 to _ Nov. 1
372-0089 571071888 1883 cfs " Irrigation April 1 Nov. 1
2. Total amount of water being transferred=="> (2.7  cubic feet per second and/or —__________ acre-feet per annum.
3. Source of water _birch Creek tributary to _S1nks
4. Point(s) of Diversion:

Lot | % Y % ] Sec. | Twp. | Rge. County Local name for

SE SWi34 | 9N | 30} (Clark

ﬁ pipfWater Hesgurces
5. Lands irrigated or place of use:
NE V. NW Y, SW 1, SE s

Twp. | Rge. | Sec. o NW % {SWv | SEwf NEW] Nwulswu | SEw [NEw| nww | swu| sEvw [NEw [Nwwu [swu | SE% Totals
8N | 31E [12 4G 401 431 40 160
8N__| 32F | 19 401 40 40 | 401 401 4 240

11 40 140 1401 40| 40 | 40 240

14 40 1 40 80

1 40 40 80
8N |33E| 6 Vil ROF 40 | 40 160

Total acres 960
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" 24 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

Transfer No.

3
Page of

PART 1
Name of applicant _Birch Creek Ranches, Inc. Phone
Post Office address
A. PURPOSE OF TRANSFER
1. O Change point of diversion 0 Add diversion point(s) O Change place ot use
O Change nature of use 1 Change period of use 00 Other

2. Describe the reason for the proposed changes

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1, Right Number Priority Amount Nature Period of Use
{cfs/ac-ft) of Use
32-0069 5/10/1888 *3 .2 efs Irrigation April 1 o Nov. 1
32-0092 5/10/1888 #2.5 cfs Irrigation fpril 1 o _ Jov, 1
32-0061C 5/10/1888 b cfs Irrigation April 1 o _ Nov. 1
32-0091 5/01/1901 #* .5 cfs Irrigation April 1 o Nov. 1
2. Total amount of water being transferred _______ cubic feet persecond and/or _—__________ acre-feet per annum.
3. Source of water tributary to
4. Point(s) of Diversion:
Lot Ve Va Ye | Sec. | Twp. | Rge. County Local name for diversion
5. Lands irrigated or place of use:
1 1
Twe. | Rge. | Sec. NE Ya NW % SW Y _ SE % Totals

NEAINWYU|SWU ] SELW| NEU] NWY]EWY ]| SEw [NEWYNW U] SWY | SEW [NE% |[NWW | SWw | SEY

! IC)HK]FfLMEF

Total acres

M g A g+ i b 7 o £ ity R T
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Pagf-: > of 24 . PART 2 . Transfer No.

10. Te your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

__No  _Ifyes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
{!f the entire right is to be changed by the applicant, omit part B and C.)

1. amount for purposes from to
{cfs/ac-f)
amount for purposes from to
{cfs/ac-ft}
amount for purposes from to

{cfs/ac-ft)
2. Point{s) of Diversion:

Lot Y Y Ya | Sec. | Twp. | Rge. County Local name for diversion

3. Lands irrigated or place of use:

NE ' NW % SW SE
Twp. | Rge. | Sec. Totais
NE%[NW¥ | SWu | SEWINEY| NWY|SWYu | SEw [MEw]NwWY|Swiu| SEw [NEw |Nww ) Swu | SEw
Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no changse)

1. amount for purposes from to
{cts/ac-ft)
amount for purposes from to
(cfg/ac-tt)
amount for purposes from to

(cfs/ac-t)
2. Point(s) of Diversion:

Lot | Y Ya Ya | Sec.| Twp.| Rge. County Local name for diversion

3. Lands irrigated or place of use:

NE Y NW % SW % SE Y

NEY |NWW%|SWu | SENENEY | NWY| SWY [ SEw INE% | NWY% I SWY | SE% NEW |NW®% [ SWY% { SE%

Twp.| Roge. | Sec.

Totals

-

7 /;E:D

. R .‘ Total acres
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Page . 6 of 24 ;o (’f

: . . TransferNo,

STATE OF IDAHO
DEPARTMENT OF WATER RESOQURCES

APPLICATION FOR TRANSFER OF WATER RIGHT -

PART 2
{(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right svidenced by:

a. Decree No, _32-0067 Decreed to _Wood Livestock Co.
in case of vS.
dated in county of
b. License No. issued by the Idaho Department of Water Resources.
¢. Claim No. on file with the Idaho Department of Water Resources.
d. Transter No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachmant A. Check appropriate box beiow:

0 Tax Notice O warranty Deed O other

3. Source of water tributary to

4. Date or prigrity

5. Water is used for the following purposs:

amount for purposes from to
(cfs/ac-ft)
amount for purposas from to
{cfs/ac-ft)
amount tor purposes from to

(cts/ac-ft)

6. Total amount of water under right cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:

Lot Ya Ya ¥ | Sec.| Twp. | Rge. County Local name for diversion
SW | SW | 29 | 10N | 30E Clark
NW | NW § 32 110N | 30E Clark

NE [NE |14 j1om|29El " clark
8. Landsirriga]t\tra% or §I§ce 01 1K L10W 29E Clark
NE '/ NW 1, SW SE s
Twp. | Rge. | Sec. T s n e ul ww el oW Tsc o e o e W] SWw | SE |NE% | NW % | SWu | SE% Totals
10N [30E |19 30 12 {15 135 20 113
29 20 20
30 110 120 (30 (20 120 I35 35 170
5 |15 35 120 40 |35 40 140 230
T co)
Ly _‘_‘p
- ‘ &MED Total acres

9. Describe any other water rights used for the same purpose aévéégcﬁ%b,é'd above
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Page 7 of 24 T a

: . [ . Transfer No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree Na. 32-0090 Dacreed to C. B. Watts
in case of Agnes B. Reno, et al. vs. J. R. Richards, et al.
dated September 6, 1922 in 9th District Court county of _Framont
. b. License No. issuad by the idaho Department of Water Resources.
c. Claim No. on file with the ldaho Dapartment of Water Resources.
d. Transfer No. 2165 which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which

show ownership. Label document as attachment A. Check appropriate box below:

O Tax Notice 01 warranty Deed O other
3. Source Of water Blrch Cree‘k L tributary to SiﬂkS

4. Date or priority __-2Y 10, 1386

5. Water is used for the following purpose:

- x . .

amount 1.6 cfs for _Lrrigation purposes from __April 1 to lov, 1
(cfs/ac-ft)

amount for purposes from to

(cfs/ac-ft)

amount far purposes from to

(cfs/ac-ft)

-
6. Total amount of water under right 1.6 cubic feet per second and/or acre-feet per annum,

7. Paint{s) of Diversion:

Lot | % iA Y | Sec.| Twp.| Rge. County L.ocal name for diversion

SAME AS 32-0067

8. Lands irrigated or place of use:

NE Y\ NW SW Y SE

NE%|[NW%|SWu | SE%W]NEu|[NWY|SWu ] SE% INE®|NW Y| SW% | SEY% [NEY% |[NW % | SWY% | SEY

Twp. | Rge. | Sec.

Totals

SAME AS|32-0067

MICROEY 3y

LA Ly vy

By oo Total acres

ToF iRy

9. Describe any other water rights used for the same purpose as“\descir"i‘hféu above 32-0067, 32-0093, 32-0068,

32-0089, 32-0069, 32-0092, 32-0061, and 32-0091.

e e A e o TR s L S T R £ AT
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Page 9 of 24 - O

{ . [ Transfer No.
L @

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES ‘/

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. 32-0093 Decreed to __Edward M. Kaufman
incase of _Agnes B. Reno, et al. vs..l. B, Richards, et a1, = =
dated September 6, 1922 in9th Distxict Court . county of Erezont
b. License No. issued by the Idaho Department of Water Resources.
c. Claim Nag. on file with the Idaho Department of Water Resources.
d. Transfer No. 2165 which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A, Check appropriate box below:

O Tax Notice O warranty Deed O oOther
3. Source of water __birch Creek tributary to _SLIICS
May 10, 1886

4. Date or priority

5, Water is used for the following purpose:

amount___ 1.0 cfs tor __1¥rigation purposes from __April 1 to Nov, 1
{cts/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount for purposes trom to
{cis/ac-t)
6. Total amount of water under right 1.6 cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:

Lot | % % Y% | Sec.| Twp.| Rge. County Local name for diversion

SAME AS 32-0067

8. Lands irrigated or place of use:

1 1 1 1
Twp. | Rge. | Sec. NE Y NW Y, SW Y SE Y Totals

NE%|NWU|SWh | SEUlNEU|NWUW]SW% [ SEY [NEW| NW%]SW%] SE% INEXINW Y [ SWY% | SE=

SAME AS|32-(067

‘.gx,f :?DF: JLM-- .

Total acras

9. Describe any other water rights used for the same purpose as described above 32-0067, 32-0090, 32-0068.

32-0089, 32-0069, 32-0092, 32-0061, 32-0091.

e e e s
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Page of 24 f . r : . TransferNo. ..
" STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES P
APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2

(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. DecreeNa..32-0068 Dpecreedto ._Wood Tivestock Co,

Incase of _Agnes B. Reno, et al. vs, J._R. Richards, et al.
dated 2eDtember 6, 1922 = n9th Districh Comrt county of Fremont
b. License No. issued by the ldaho Department of Water Resources.
¢c. Claim No. on file with the idaho Departrment of Water Resources.

2165

d. Transfer No. which produced this right.

2. Attach a copy of last year's tax notice for tha property to which the water right is appurtanant or other documents which
show ownership. Label document as attachment A, Check appropriate box below:

O Tax Notice O warranty Deed O other
3. Source of water Birch Creek tributary to _SINIKS

4. Date or priority M@y 10, 1337

5. Water is used for the foliowing purpose:

amount 3.2 cfs tor _Irxrigation  purposes from _April 1 tolow, 1
{cts/ac-1t)
amount for purposes from to
{cfs/ac-ft)
amount for purposes from to
{cfs/ac-tt)
8. Total amount of water under right 3,2 cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:

Lot | % Y % §Sec.| Twp. | Rge. County Local name for diversion
1SAI*’[E AS 32-0067
8. Lands irrigated or place of use:
1 1 1 1
Twp.| Rge. | Sec. NE Y% NW Y SW % SE Y% Totals

NEW|NWY%|SWY | SEvINELINWU] SWYH | SEw INEV | NWWH]SWu | SEw [NEW|NWW | SW©W | SE%

SAME AS 132-0067

Wi 7

s

Total acres

9. Describe any other water rights used for the same purpose as described above 32-0007, 32-0000 32-0093

32-0089, 32-0069, 32-0092, 32-0061, and 32-0097 .

e e e e R e b e
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Pag-e. 14 of

24

No

if yes, describe

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

PART 2

Transfer No.

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED :
{If the entire right is to be changed by the applicant, omit part B and C.)
1. amount for purposes from to
(cis/ac-1t)
amount for purposes from to
(cfs/ac-ft)
amount tor purposes from to
(cts/ac-fi)
2. Point(s} of Diversion:
Lot | % % Y | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE "4 NW % SW V. SE v
Twp.| Rge. | Sec. . . - - Totals
NEZ]{NWY%]SWY ] SEW ] NEUW|NW¥u|SW% | SE% [NEv| NWwu|SWWYE SE% [NEAINWY | SW% | SE%
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if thers is no change)
1. amoun! for purposes from to
{cts/ac-tt)
amount for purposes from to
(cts/ac-ft)
amount for purposes from to
{cfs/ac-ft)
2. Point(s) of Diversion:
Lot Y% Ya % | Sec. | Twp. | Rge. County Local name for diversion
3. Lands irngated or place of use:
1 1 1 ‘ll[
Twp. | Rge. | Sec. N; L NW % SW Y SE Totals
NEY|NWY|SWu | SEU|NEw| NWY|SW% [ SE% |NE%[NWY | SWY| SE% |NEY |NWY | SW% | SE%
!ff
! m?f’)r* .
TVED
: s

Total acres
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Page __ _15 ot 24 ] . {. . Transfer No.
' STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. 32-0069 Decreed to __Wood Tivestock Co
incase ot _Agmes B. Reno, et al. ve. J. B, Richards, et al,
dateq September &, 1922 in2th District Court county of Erexemt
b. License No. issued by the ldaho Departmant of Water Resourges.
¢. Claim No. on file with the |daho Department of Water Resources.
d. Transfer No. 2165 which produced this right.

2. Attach a copy of last year's tax notice for the property to which the watear rignt is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box beiow:

0O Tax Notice 0 warranty Deed O Other
3. Source of water Birch Creek tributary to SInks
4. Date or priority -2y 10, 1388

5. Water is used for the foliowing purpose;

amount 3.2 cfs for _Lrrigation purposes trom _ApT Ll 1 to _Nov. 1
{cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-H)
6. Total amount of water under right 3.2 cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:

Lot | " Y | Sec. | Twp.|Rge. County L.ocal name for diversion

FAME AS 32-0067

8. Lands irrigated or place of use:

NE ' NW Y SW Y SE Y

NEW{MNWY|SWU ] SEXNINEwENW Y| SWY% | SEv [NEwfMWYISWUHL SEYW INEY [NWUW]SWU | SE%

Twp.| Rge. | Sec. Totais

SAME AS132-(067

EL

S

%y

LA FIPS
i

‘i'otal acres

9. Describe any other water rights used for the same purpose as described above _32-0037  32-3097 32-J093,
32-0068, 32-0989, 32-0092. 32-3061. and 37-0101

N el e L P i N T A ot AL Ty Y




$eI08 910

gy
was|nmginmu|nanfnasiumsfumn|nanlwasfumsinmn|vanluas lums fnmn|nan
$i%0 -vag | -eby | d
#oL v 38 Y MS . MN A 3N S0

@sn jo aoed Jo paiebual Spue ‘g

" 7

UOISISAID 10) SWRL |80 Awunon ‘aby | dmL [ oeg| = %

JOisIaAI JO (S)iUIDd ‘2
{y-oe/si2}

0] woJy sescdind 104 unowe
(Y-0u/5)9)

(1} woy sescdind 10} wnowe
{y-s8/850)

ol woJj sesodind 10} NoWe L

(ebueyo OU 87 184} j1 IO) IHDIY 0 NOILHOd GIDNVHONN 40 NOILINIS3AG D

$9.99 B0
a0y L1 v.n:s GAMNI%IN] w35 |amE|nmn | man] waslams MmN van | 3S | ums [nmn{nan o0g | by | -dmy
% 38 i MS *» MN % 3N
asn Jo a9eid 1o palebul spue ¢
UQISIBAIP 10} BBY (BDOT Awnon -aby |dmL ]85 W % % 109
uoisIaMg o (s)uod 2
{(y-22/342)
o] woJj sesodind 10} unowe
e {y-oe/8)0)
v ! woJ) sasodand 10} WNGWE
(14-28/8}9)
o) ) woly sasodind 10} unowe |

(' pue g jed yuwo ;ueaqdde ay) Aq pebuzyo aq 01 51 Jybii asijua syy 1) :
AIHHEIASNYHL DNIFE LHDIH 40 NOILEOd 40 NDIMIBQS!Q ‘s

aquosap ‘seh J) N

LOSN-UDU 10 SJBBA BANNIBSLOD 8I0W 10 8Al JO Pouad B suoBiapun Wbu Jelem siyl jo ucibod Aue sey ‘eBpamouy Jnok ay gL

ON sejsuBLL 2 14vd F7 10 ———gT—— ebeg



Page 18 of 24

PART 2

Transfer No.

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

No

It yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(1! the entire right is to be changed by the applicant, omit part B and C.}

1. amount tor purposes from to
(cts/ac-it}
amount tor purposes from to
{cts/ac-ft)
amount for purposes from to
(cts/ac-ft)
2. Point(s) of Diversion:
Lot Y Y4 Y% | Sec. | Twp. | Rge, County Local name for diversion
3. Lands irrigated or place of use:
NE ¥ NW v SW v SE v
Twp.| Rge. | Sec. : = SW s L Totals
NEY|NWY“|[SW4Y] SEw | NEW[NWY|{SW4Y | SE% [NEW|NW% | SWY% | SE% INE% |NW % 18Ww | SE %
Total acres
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
1. amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-1t)
amount for purposes from to
(cts/ac-f1)
2. Point{s) of Diversion:
Lot | % Y Va | Sec.) Twp.|Rge. County Local name for diversion
3. Lands irrigated or place of use:
NE 1/ 1 1, 1/
Twe. | Rge. | Sec. . ) NW Y, SW Y% SE Y Totals
MEw | NW YW | SW % | SEx I NE %) NW %] SW Y ) SE% FME % | NW % | SWW I SE% INE % |Nw % | 8w u | SE %
il ”_J ED
B f i

Total acres
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Page 19 of 24 - . ! . Transfer No.
3

STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES -
APPLICATION FOR TRANSFER OF WATER RIGHT
PART 2
(Attach one copy for each right)
A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:

a. Decree No. —_32-0061 Decreed to __Jerome F. Reno

incase of _Agnes B. Reno, et al. vs. . R, Richards, et al, =
dated September 5, 1922 in9th District Court  county of Fremomt

b. License No. issuad by the Idaho Department of Water Resources,

c. Claim No, on file with the idah¢ Department of Water Resources.

d. Transfer No. 256 _and 2165 which produced this right.
2. Attach a copy of last year's tax notice for the property to‘ which the water right is appurtenant or other documents which

show ownership. Label document as attachment A. Check appropriate box below:

O Tax Notice O warranty Deed O oOther

3. Source of water Birch Creek tributary to _SEHks
4. Date or priority 8y 10, 1888
5. Water is used for the foliowing purpose:

amount .4 cfs tor Irrication purposes trom.__ADxil 1 to 1ov, 1

(cfs/ac-ft)

amount for purposes from 1o

(cts/ac-11)

amount for purposes from 1o

{cfs/ac-ft)
6. Total amount of water unger right 4 cubic feet per second and/or acre-feet per annum,
7. Point(s) of Diversion:

Lot | % Ya % | Sec. | Twp. | Rge. County Local name for diversion

]ﬁs AS 32-0067

8. Lands irrigated or place of usa:

NE Y NW Y SW % SE %

Twp.| Rge. | Sec. Totals

NE%INWN%] SWWU [ SEAENENI NWY% SWY | SE% INEW|NWUISWY{ SEYW JNEWINW Y I SWY | SEW

SAME AS |32-0067

Miye

L
i

sy

Jigaat

9. Describe any other water rights used tor the same purpose as described above

Total acres

32-0067, 32-0090, 32-0993,
32-0068, 32-0089, 32-0069, 32-0092, and 32-0091. ‘
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Page __-21 ot 24 A . fo . " TransterNo.
4

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

| PART 2
(Attach one copy for sach right)

A. DESCRIPTION QF RIGHT AS RECORDED
1. Right evidenced by:

32-0091
in case of _Agnes B, Reno, et al

a. Decree No.

Decreed to

Edward M. Kaufmam

VS, J, B, Bichards, et 8.1.

dated Sentember. 6, 1922 in 9tk District Court  county of Fremont

b. License No.

c. Claim No,

issued by the ldaho Department of Water Resources.

an file with the Idaho Department of Water Resources.

d. Transfer No. 2165 which produced this right,

2. Attach a copy of tast year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box beiow:

O TaxNotice uz- Ts+r< [ warranty Deed O oOther

3. Source of water Birch Creek tribmm to Sinlkks o el

4. Date or priority ._ay 1, 1901

5. Water is used for the following purpose:

amount -2 cfs tor _Irrigarion purposes from April 1 to 1OV 1

(cts/ac~-ft)

amount for purposes from 1o

{cts/ac-ft)

amount for purposes from to

(cfs/ac-ft)
6. Total amount of water under right -2 cubic feet par second and/or acre-teet per annum.
7. Point(s) of Diversion:

Lot | % Ya % | Sec.| Twp.|Rge. County Local name for diversion
AME AS 32-0067

8. Lands irrigated or place of use:

NE Y NW " SW Y SE

NERINWU | SWU [ SEAFNE%| NWU|SW%U ] SE% JNEUJNW [ SW%| SEY% INEYv |NWwYSW W | SEw

Twp.| Rge. | Sec. Totais

SAME AS32-(067

i "?{]ﬁ IMED

i rd

Total ;;f:;s
9. Describe any other water rights used for the same purpose as described above _32-0067, 32-0099, 32-0093,
32-0068, 32-0089, 32-0069, 32-0092, and 32-0061.

TR N T T M S AT g T A 12
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. Transfer No, e

STATE OF IDAHO
DEPARTMENT OF WATER RESOQURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or atiach a USGS map indicating the new point{s) of diversion and/or the new place of use for rights deseribed
in part 1, Clearly depict the land by section, township and range number.

Mie
— i ‘R‘ -
o DP’ZME

SCALE: 2inches equal 1 mile. Draw plan in ink.
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. .TER-DE PARTMENT MEMO —1

FROM Sharla DATE 10/11/89

To Files 32-0067/0068/0069/0089/0090/0091/0092,/0093
suBJECT Trans, 3553

See file 32-0061 for all correspondence regarding the above referenced
transfer.

SIGNATURE



INTER-DEPARTMENT MEMO — 1

FROM Kay Walker DATE 2/11/1983

To Files 32-0067, 32-0068, 32-0069, 32-0089, 32-0090, 32-0091, 32-0092 and 32-0093

sugsect Transfer No. 2165

See Water Right File No. 32-0061 for all correspondence regarding the above

referenced transfer.

SIGNATURE
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

1 EASTERN REGION
John V. Evans 1515 Lincoln Road
Governor idaho Falls, idaho 83401
C. Stephen Alired (208) 523-7186

Director

October 13, 1977

RE: Application for Transfer No. 32-0067/etc.

Mr. William T. Simmons
Terreton,
Idaho 83450

Dear Mr. Simmons:

Enclosed please find a copy of the protest filed by George C. Peterson, Attorney
at Law, in behalf of D & D Enterprises and Ben Wilding against the above referenced
application. You should be aware that the following are the items we can consider
at a conference and/or hearing in either approving or denying an application for
transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. Legal counsel is not mandatory

at any proceeding before the Department, although you may desire to empioy an
attorney in your behalf.

If we may be of any assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW
Enclosure

cc: IDWR - State Office
Kent Foster, Attorney at Law



. - o f o
AT @ STATE OF IDAHO |
DEPARTMENT OF WATER RESOURCES

EASTERN REGION
John V. Evans 1515 Lincoin Road
Governor idaho Falls, Idaho 83401
C. Stephen Allred (208) 523-71 86

Director

October 13, 1977

RE: Application for Transfer No. 32-0067/etc. WILLIAM T. SIMMONS

Mr. George Peterson
Attorney at Law

485 "E" Street

Idaho Falls, Idaho 83401

Dear Mr. Peterson:

This is to acknowledge receipt of the protest to issuance of the above
referenced appiication which you submitted on behalf of D & D Enterprises,
Inc. and Ben Wilding. The following are the principle items we can consider
at a conference and/or hearing in either approving or denying an application
for transfer:

1. ~Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for conference
and/or hearing to discuss the matters of protest. If we may be of further
assistance, please contact us.

VYery truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW

cc: Ben Wilding
D & D Enterprises

IDWR -~ State Office



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDABRO

In the Matter of Protest Against
Approval of Application for Transfer

No. 32-0067/0090/0089/0068/0069/0092/

0061/0091 in the Name of WILLIAM T. NOTICE OF CONFERENCE

SIMMONS AND/OR HEARING

R i i S T

On September 8, 1977, William T. Simmons filed with the
Department of Water Resources an application to transfer the water
of the State of Idaho. On October 7, 1977, the Department received
a protest against approval of said application from George C. Petersen,
Attorney, in behalf of D & D Enterprises, Inc. and Ben Wilding.

The Department has set the matter of protest for conference
and/or hearing for Tuesday, May 9, 1978, at 11:00 a.m., in the Conference
Room, Idaho Department of Water Resources, 1515 Lincoln Road, Tdaho Falls,
Idahe. Any hearing will be held in accordance with the Rules and Regulations
of the Tdaho Code and adopted Rules of Practice and Procedure of the
Department of Water Resources. Opportunity shall be afforded all parties
to respond and present evidence and arguments on all issues involved.

Any pérty may request in writing five (5) days before any
hearing that the oral proceedings thereof be taken in the form of
stenographic notes. Any party may have such stenographic notes of the
oral proceedings, or part thereof, transcribed at his own expense. A
taped record of the proceedings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by
the applicant or protestant may allow the Department without prejudice

to dismiss the protest or the application. Any and all cost incurred by
reason of such non-appearance may be assessed against such non-appearing
parties. |

7<
Dated this /7 day of April, 1978.

=y
' . LT
e __,./7 s ") <
R i Ly L VS
AY -

RONALD D. CARLSON
Supervisor, Eastern Region



LAW OFFICES OF
PETERSEN, MOSS & QLSEN

NECE:

R

)

ocT ¥ 1977
Department aiffiuel K B30urCces PROTEST TO APPLICATION FOR CHANGE
Eastern {jstrict Difica , OF POINT OF DIVERSION

4835 “E"™ STREET

IDARO FALLS., IDAHO 83401

The undersigned, individaully and jointly, hereby protest the granting of that
certain application for a change of the point of diversion and place of use of the
waters of Birch Creek filed by William T. Simmons, Terreton, Idaho, the subject
of that certain Notice of Propcsed Change of Water Rights recentl? published in the
Standard-Journal, Rexburg, Idaho, on September 22, and September 29, 1977, a
copy of said Notice of Proposed Change of Water Right is attached hereto, marked
Exhibit "A" and made a part hereof.

WHEREAS, the requested change of point of diversion and place of use of the
waters of Birch Creek have just recently come to the attention of the undersigned,
and

WHEREAS, the undersigned.parties have requested that their attorney and
water engineer review and study the scope of said proposed changes the subject of
Exhibit "A" and thereafter report their findings to the undersigned parties, and

WHEREAS, it would appear from a preliminary review and inspection of
the published notice for change of point of diversion and place of use of the
waters of Birch Creek the subject of Exhibit "A" is detrimental to and not in the
best interests of the other water users of Birch Creek, and

WHEREAS, the undersigned, namely D & D Enterprises, -Iné. and Ben Wilding,
atre substantial users of the water rights of Birch Creek, said use thereof and
properties of said undersigned being situated to the south and down—stréam from
the use of those certain water rights the subject of Exhibit "A" attached hereto.

Based upon the facts as heretofore detailed, together with the unders;canding

of said protestants hereinafter named to the effect that the proposed change in the

pont of diversion and place of use of the waters of Birch Creck the subject of

L

L




LAW OFFICES OF
PETERSEN. MOSS & OLSEN

ABE “E" STREET
IDAHO FALLS. IDAHO 83401

Exhibit "A" attached hereto, are not in the best interesis of the other water users of
Birch Creek, and particularly the undersigned parties, said protesiants hereinafter
named hereby protest the granting of said requested change of point of diversion
and place of use of the waters of Birch Creek, 1o William T . Simmons, the subject
of Exhibit "A" attached hereto, on the grounds and for the following reasons:

1. That Protestants ﬁave just recently become aware of the

request the subject of Exhibit "A", and thus have not had an

opportunity to completely study the scope and effect of the

proposed changes of William t. Simmons, the subject of

his request to change the point of diversion and place of use

of the waters of Birch Creek specifically described in Exhibit "A".

2. That protestants have not had an opportunity o receive

from their counsel and water engineer a report and recommendation

as to the request of William T. Simrﬁons the subject of Exhibit "A"

attached hereto.

3. That the request ;Lhe subject of Exhibit "A" attached

hereto is not in accordance with and pursuant to the best interests

and legal rights of the other water users of Birch Creek.

The undersign_ed parties hereby reserve the right to further amend their
protest following receipt of the report and recommendation of their engineer and
attorney.

IN WITNESS WHEREQL, the parties hereto have hereunto set their hands the

day and vear in this agreement first above written.

George C. Pdtersen, Jr., Its Attorney

BEN WILDING

ersen, Jr., His Attorﬁey

George C.P

R Current Water User of the Waters of Birch Creek

Current Water User of the Waters of Birch Creelf

)




CHANGE OF WATER RIGHTS

/ NOTICE OF PROPOSED \

Molice fa horaby glven that Willlam T. Sim-
mans, Terreton, ldaho, has applled to thae
Department of Water Rescurces for a change in
the points of diversion ard place of use of the
walers of Birch Craek. Tha tights sought to be
changed ara evldenced by decrae to Jarome F.
Reno Wood Livestack Co., C. B. Walts end £d-
ward M. Kaufman In case of Agnes B. Feng, at al -
vs- J. A. Alchards, ot al, daled Sepl. B, 1922, In
Hinth District Cour, County of Fremont and are
rocorded as loliows;

The gpoints of diversion are within the
NWIWNEY, NEWSE*, SEYMNEY, Sec. 24, T.
10N, A 20E; SWWASW, Sec. 20, NWUINWL,
Sec. 32, T. 10N, R. 30E, B.M,, Clark Couniy {nol
given In decree hut have historically bean at the
above lacatlons )

32-0087 — Amount: 3,20 cfs, Priorly: 9-10-
1882, Plave of Use: Lots 2, 3, and 4, SET48WY,
Sec. 15, T. 10N, A. 30E; :

32.00%0 — Amount: 1.60 cfs, Prlorlty: 5-10-
1886, Place of Usa: SE'4NWY, NEYMSWYA,
WILSEY:, Sec 32, T. 10N, R 30E;

. 32.0009 — Amaount: 250 cfs, Prlority: 5-10-
1888, Place of Usp: SEaNWW, NE4SWY,
W2SE ", See. 32, T. 10N, 11, 308

32-0068 — Amount: 3.20 cfs, Priorlty: 5-10-
1887, Piace 6f Use: SWIASE™, Sec. T3 NIANE,
NEVANW'4, Sec. 30, T. 10N, R, 301

320069 — Amount: 3.20 cfs, Friority: 5-10-
1888, Place of Yse: SEWNEW, NY:SEW,
SEWSEY, Sec. 24, T 10N, R 29F; X

320092 — Amount: 250 cfs, Priority; 5-10-
1888, Place of Use: W125W W, SEYSWY, Sec,
23, NEWSEW, Sec. 30, NY2NWY, Sac, 32, T.
10N, R, 3DE; - .

320061 — Amount: 1.60 cls, Prlorlty: 5-10-
1888, Place of Use: SEWSE%, Sec. 11,

SW1SWA, Sec 12. T. 10N R 28E: ,

320091 — Amount: 0.50 cls, Priorlty: 501
1901, Place of Use: WiSWwi, SEVSWUL, Sec.
29, NE'MSEW, Sec.- 30, NvaNW, Sec. 32, T.
10N, P 30E;

320093 — Amounl: 1.60 cle, Prierily: 5 10-
1886, Placn of Uso: W1HSWY, SEVaSWY, Sac.
29, NE%SEY, Sac..30, N'YaNWY%, Sec, 32, T.
10K, R.30E. ’

Thesa rights Include 960 acres and a totat
diversion rate of 18.8c.l.s.

TORE CHANGED AS FOLLOWS

The water. wlli be divarted within the
NEYNEY, Sec, 14, NEYISWY, Sec. 11,
NWUWNE W, NEYSEY, SEWWNEY, Sec. 24, T.
10N, R. 29E; SWYSWY, Sec. 29, NWIUNWY,
Sec. 32. T. 10N, A, 30€, B.M,, Clark County, ana
used to irrlgate lands wilhin the WY NWW,
SEWMNWY, NEWMSWIL, WYISE%, SEWSEW,
Sec. 1%, SWUWSWW, Sec. 12, WUYaNWY,-
NWW/ASWH4, Sec. 13, EV¥:NEYW, Sec. 14,
SEWSEW, Sec. 24, NEVaNE'4, Sec. 25, T. 104, R.
23E, BM. SWUuNWW, WnRSWYW, SEWSWIA,
SWIASEYW, Sec. 19, SWWiSW !4, Sec. 29, NE',
NiaNWY, SEWNWY, Sec. 30, WWE'Y:,
NY2NWYL, SEYANWY, NEVISWY, Sec. 32, T.
10N, R.J0E, B.M.

Anv protest agalnst approval of the above
propesed changa of waler rights musl be filod
with the lddahn Dapartmant af Wator Tlenooees,
1515 1 Inrodn Doty Tlabo Tatla, Baho, 5081, on
orinfna Uctobor 10, 107/,

C.5TEPHEN ALLRED
DINECTOR

Published In the Standard Jouma!, Rexburg,

Idahg, on Soplamber 22 and Seplamber 29.

EXHIBIT "A"



