State of Id{ffo %
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor
KARL J. DREHER

December 11, 2001 Director

TED S SORENSON
5203 S 11 E
IDAHO FALLS ID 83404

RE: License Nos.32-7136 and 32-7128
Dear Mr. Sorenson:

The Department of Water Resources has issued the enclosed Water Right License
confirming that a water right has been established in accordance permit 32-7136.
Please be sure to thoroughly review the conditions of approval and remarks listed on
your license.

The license is a "preliminary order" issued by the Department pursuant to section
67-5243, Idaho Code. It can and will become a final order without further action by the
Department unless a party petitions for reconsideration or files an exception and/or
brief within fourteen (14) days of the service date as described in the enclosed
information sheet about preliminary orders.

A copy of your approved amendment of permit for right 32-7136 is also enclosed.

The Department has also issued the enclosed amended Water Right License for water
right 32-7128. The amendment was necessary to add condition no. 8 to the license.
The condition was added to the permit 32-7128 by order on December 5, 2000, but it
was inadvertently omitted from the license. The amended license is an "amended final
order" pursuant to Sections 67-5246 or 67-5247, Idaho Code, and Rule 760 of the
Department's Rules of Procedure. An informational sheet that explains how to respond
to final orders is enclosed.

In preparing your licenses, the Department considered your request to retain the old
subordination condition from your permits rather than imposing the new subordination
condition used by the Department since the adoption of Section 42-203B(6), /daho
Code. It is the Department's position, however, that the new condition embodies the
intent of the legislation, and that the Department has the authority to subordinate
licenses issued for hydropower purposes, even if the permit was issued prior to July 1,
1985. Therefore, to comply with the intent of the legislation, the Department issued
your licenses with the new subordination condition. If an application is filed to

appropriate water upstream from your diversion for a use other than hydropower, you
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
ALAN G. LANCE

September 10, 1998
RE: In the matter of Application for Amendment of Water Right Permit Nos. 32-07128
and 32-07136 in the name of Ted Sorenson dba Sorenson Engineering
Dear Interested Party:

The accompanying order is a "recommended order" issued by the department
pursuant to Section 67-5243, Idaho Code. The provisions of this order will not become

effective until the Director issues a final order in this matter.

Each party to these proceedings who appeared at the hearing may file a petition for
reconsideration, briefs and exceptions to the recommended order and may request oral
argument before the Director of the department as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a recommended order with the
hearing officer issuing the order within fourteen (14) days of the service date of the order.
The hearing officer will act on a petition for reconsideration within twenty-one (21) days of
its receipt, or the petition will be considered denied by operation of law. See Section 67-
5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of this recommended order,
(b) the service date of a denial of a petition for reconsideration from this recommended
order, or (c) the failure within twenty-one (21) days to grant or deny a petition for
reconsideration from this recommended order, any party may in writing support or take
exceptions to any part of a recommended order and may file briefs in support of the party's
position on any issue in the proceeding. Written briefs in support of or taking exceptions
to the recommended order shall be filed with the Director. Oppq@{Wﬂa‘;ﬂ all have

twenty-one (21) days to respond. \ 9004
AN g8 v

Natural Resources Division - Water Resources Unit
1301 North Orchard St., Boise Idaho 83706-2237
Telephone: (208) 327-7920; Legal FAX: (208) 327-7866
Adjudication FAX; (208) 327-5400
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WATER RIGHT NO. 32-07136
Priority: January 3, 1984 ~ Amount : 30.00 ¢r8~ A/, TSP FA ALS?

This is to certify, that DBA SORENSON ENGINEERING ~
TED S. SORENSON -

2988 TIPPERARY IN. FHO  LArnerery) 2D

IDAHO FALLS, ID 83401+0000 — has complied with the terms and conditions
of the permit issued pursuant to Application for Permit dated January 3, 198§J’and
has submitted proof to the Department of Water Resources oncJanuary,, that /3357
water has been applied to a beneficial use; an examination by the Department indicates
that the works have a diversion capacity of (000/cfs g; water from:

- 7F 0

BIRCH CREEK - tributary to SINES-—

source and that a water right has been established as follow:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION VOLUME
- 3, WG 33 AFA
POWER ~ 01,/01 to 12/31 - 30.00 CFS -~ A "7, I :
R N .
LOCATION OF POINT OF DIVERSION(S): NENW , Sec. -3, Township 08N, Range 30E ~

JES4> CLARK County

PLACE OF USE: POWER

TWN RGE SEC

08N 31E 14 NENE -

CONDITIONS,/REMARKS :

1. The right to the use of water hereby confirmed is limited to the
amount which can actually be beneficially used and is restricted
and appurtenant to the lands or place of use and to the purpose

_ herein described, as provided by the laws of Idaho.

2. This right is subject to all prior water rights and may be
forfeited by five years of non-use.

3.7 Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the

, applicable Idaho law.

/4, This permit is subject to the provisions of Sections 42-205

= through 42-210, Idaho Code, restricting the sale, transfer, \

{ assignment, or mortgage of this permit. Failure to comply with)

these provisions is cause for immediate cancellation of this /

permit.
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The REXBURG STANDARD and

The REXBURG JOURNAL
REXBURG, IDAHO

b ]
Affidavit of Publication

STATE OF IDAHO
County of Madison e

I, Bruce Porter

bemg first duly sworn, depose and say,
that | am the printer of THE REXBURG

Journal , a newspaper printed and
published weekly at Rexburg, Madison
County, Idaho; and | do solemnly swear
that the

a copy of which notice appears attached

hereto, was published in the regular and

entire issue of said newspaper, and not in
Two

any supplement issue thereof for

consecutive issues, the first publication hav-

ing been made on Jan. 19 1984
and the last publication havmg been made

on .. Jan. 26,‘198_& L

Further, that said newspaper is one of
general circulation in said county; that it
is a legal newspaper, conforming to legal
specifications under the Idaho Statutes; that
it has at ieast two hundred bona fide sub-
scribers living within the county of publica-
tion; and that it has been continuously and
uninteruptedly published in said county dur-
a penod of sevent :ghf consecU}ive weeks

Subscribed to and sworn to before me

i Jans 27, 1_?814
{ 4’)

25
(Lerl sarreis

Notary Public.
(SEAL)

Life.

My commission expires

NOTICE OF APPUCATIDH
'WATER RIGH1

se: BIRCH CREEK trb. SINKS
d: 01103/
%&'ﬁm R 30E

s) will be subject to all prior
_Protests must be filed with the
Drector, fapt. of WateriAeach es, 150

Publ. Jan. 19 and 26, 1984J

FEB 9 1984

Department of \ater Resources
Eastern District Office

nr" !"’

n"lf"'""“”""r" BR
i r\-— ‘:': 0

r‘l\||1*




. Cecil A. Thomas .

Consulting Hydrologist, Civil Engineer, Land Surveyor
Idaho License No. 645

Box 868
Homedale, Idaho 83628

Six foot weir on ditch to the six foot weir on ditch to the
. west below the power plant ' east below the power plant

MFCFIOF}LMED _ Downstream side of gate structure
releasing flow to Birch Creek be-

low the power plant diversion

Photos of weirs on ditches below Birch Creek power plant and the div-

ersion structure below the diversion pond.
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Department of Water Administration
APPLICANT'S

ExhibiL—_
Date Admitted 7255+ c
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State of idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 32-07136

Priority: January 3,1984 Maximum Diversion Rate: 30.00 CFS
Maximum Diversion Velume:  18,500.0 AF

It is hereby certified that TED 8 SORENSON And/Or SORENSON ENGINEERING

5203S 11 E

IDAHO FALLS ID 83404  have complied with the terms and
conditions of the permit, issued pursuant to Application for Permit dated January 3, 1984; and have
submitted Proof of Beneficial Use on September 22, 1989. An examination indicates that the works
have a diversion capacity of 79 ¢fs of water from:

SOURCE
BIRCH CREEK Tributary: SINKS

and a water right has been establiish folfewsgh

ANNUAL
BENEFICIAL USE BERIOD OF USE  DIVERSION RATE DIVERSION VOLUME
POWER 1161 40 : 30.00 CFS 18,500.0 AF

PLACE OF USE: POWER

Twp Rge Sec |

| NE { NW
08N 31E 14 |

|

Commission approval that may be ré.;_

Use of water under this water right will be regulated by the watermaster of State Water District No.
32D.

A measuring device and lockable controlling works of a type acceptable to the Department shall be
permanently installed and maintained as part of the diverting works. A second measuring device
shall be maintained near the end of the feeder ditch so that the amount of water lost in the feeder
ditch can be determined.

The rights for the use of water confirmed in this license shall be junior and subordinate to all rights
for the use of water other than hydropower, within the State of Idaho that are initiated later in time
than the priority of this right and shall not give rise to any right or claim against any future rights for
the use of water, other than hydropower, within the State of ldaho initiated later in time than the
priority of this right.

MICRORILME
QEC iz 20Mm




State of ldaho
Department of Water Resources

Water Right License

WATER RIGHT NO.  32-07136

The diversion and use of water for hydropower purposes under this license is subject to review by
the Director after the date of expiration of license 7194-001 issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the interest of the public, the Director
may cancel all or any part of the use authorized herein and may revise, delete or add conditions
under which the right may be exercised.

The right holder shall maintain the pond and irrigation system that utilizes 0.11 ¢fs of water,
described in the BLMs Finding of:No Significant Impact and Decision/Rationale, EA Number
ID-030-9-46 (January 11, 1990) including but not limited to 6 to 8 ponds below the hydropower
diversion that create 2.46 aci'ies of il

If the right holder does not complyw h Condltlon No. 7 listed above, the right holder shall build and
maintain a gate in the hydropower versfthocated in the NENW S3, T8N, R30E, B.M. and shail
allow 11% of the flow of Blrc;ih ]

diversion on Birch Creek, sa

£
Provisions shall be made to return th
feeder ditch to assure that the secti
malfunctions or icing occurs or any
generator.

. The feeder canal shall be maintained : anne
least 11% of the flow at the point of diversion: ™2

13. Right 32-07128 is also diverted through the point of diversion described above.

This license is issued pursuant to the provisions of Section 42-219, Idaho Code. The water right
confirmed by this license is subject to all prior water rights and shall be used in accordance with Idaho
law and applicable rules of the Department of Water Resources.

Signed and seaied this ZO day of & :ﬁ 2001.

Ve

MICROFILME ~ Actingfor KARLJ. DRERER
BEC 1 2 201




State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT

(For Licensing Purposes)
WATER RIGHT NO. 32-07136

Date of Priority: January 03,1934 Maximum Diversion Rate: 30.00 CFs
Maximum Diversion Volume: 18,500.0 AF

Comes now TED S SORENSON And/Or SORENSON ENGINEERING
5203811 E

IDAHO FALLS |D 83404 and represents to the Direcior of the ldaho Department

of Water Resources that he is the owner and holder of Permit to Appropriate the Public Waters of the
State of Idaho No. 32-07136, and requests that the permit be changed as follows:

Source: BIRCH CREEK Tributary: SINKS

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
POWER 01/01 to 12/31 30.00 CFS 18,500.0 AF

- LOCATION OF POINT OF DIVERSION:
BIRCH CREEK L5 SEWSWMX Sec. 34, Twp 09N, Rge 31E, B.M., CLARK County

PLACE OF USE: POWER

Twp Rge Sec | SW

NE
INE [NW|SW] S E1m1§w1§§1u§1m1ﬂ1glﬁlm
08BN 31E 14 | | |
| | |

Permit holder asserts that no one will be injured by such change and that such change wiill be made at
permit holder's own risk. Signed this __ 12 day of [,2 s rnn Nar , 2004 .

/\

{Signature)




State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT

(For Licensing Purposes)
WATER RIGHT NO, 32-07136

srardrdeod e ok o ok o e e ek de e ek dedesk deiesk dy it dried il s R A A e i e kol e e ok ek ek gk ek e bkl ik R AR AR AR AR AR R AR AR R AR AR A A AR

FOR DEPARTMENT USE ONLY
-] -
Prefiminary check byS"’X_Fee= 50 % Receipted by y o0 # (08557 Date G/; '{f/ 2001

ACTION OF THE DEPARTMENT OF WATER RESOURCES

[, Karl J. Dreher, of the Department of Water Resources hereby approve the
above Application for Amendment for Permit No. 32-07136 with the following:

CONDITIONS OF APPROVAL
Use of water under this right shall be non-consumptive.

This right does not constitute Idaho Public Utilities Cormmission or Federal Energy Regulatory
Commission approval that may be required.

Use of water under this water right will be regulated by the watermaster of State Water District
No. 32D.

A measuring device and lockable controlling works of a type acceptabie o the Department shall be
permanently installed and maintained as part of the diverting works. A second measuring device
shall be maintained near the end of the feeder ditch so that the amount of water lost in the feeder
ditch can be determined.

The rights for the use of water confirmed in this license shall be junior and subordinate to all rights
for the use of water other than hydropower, within the State of Idaho that are initiated later in time
than the priority of this right and shall not give rise to any right or claim against any future rights for
the use of water, other than hydropower, within the State of Idaho initiated later in time than the
priority of this right.

The diversion and use of water for hydropower purposes under this license is subject to review by
the Director after the date of expiration of license 7194-001 issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the interest of the public, the Director
may cancel all or any part of the use authorized herein and may revise, delete or add conditions
under which the right may be exercised.

The right holder shall maintain the pond and irrigation system that utilizes 0.11 cfs of public water,
described in the BLMs Finding of No Significant Impact and Decision/Rationale, EA Number
ID-030-9-46 (January 11, 1990} including but not limited to 6 to 8 ponds below the hydropower
diversion that create 2.46 acres of riparian habitat.

If the right holder does not comply with Condition No. 7 listed above, the right holder shall build and
maintain a gate in the hydropower diversion located in the NENW, S3, T8N, R30E, B.M. and shall
allow 11% of the flow of Birch Creek or 5.0 cfs, whichever is smaller, to flow past the feeder canal
diversion on Birch Creek, said water to remain in the natural channel of Birch Creek.

MICROFILMED




State of Idaho
Depariment of Water Resources
APPLICATION FOR AMENDMENT

(For Licensing Purposes)
WATER RIGHT NO. 32-07136

CONDITIONS OF APPROVAL
Provisions shall be made to return the water to Birch Creek at the end of the first 1 1/2 mile of
feeder ditch to assure that the section of feeder ditch will not be dewatered if the generator
malfunctions or icing occurs or any other event necessitates that the water not be conveyed to the
generator.

. The first 1 1/2 miles of ditch must be maintained and operated in a manner that supports a fishery
as described in the report entitled Feasibility of Developing a Trout Population in the Proposed Birch
Creek Hydroelectric Project Feeder Ditch written by J.S. Griffith, Ph.D, and found in the official
record of application for this water right.

. The right holder shall maintain a gate in the hydropower diversion sufficient both to control and
measure the flows through the hydropower diversion and to allow the entire flow of Birch Creek to
flow through the hydropower diversion in the natural channel of Birch Creek.

12. The feeder canal shall be maintained in a manner that will reduce the amount of seepage loss by at
least 11% of the flow at the point of diversion.

13. Right 32-07128 is also diverted through the point of diversion described above.

Witness my hand this _/& 2z day of LAECEASEL | 2001,

KARL J. DREH E j
Acting for Director 7




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR AMENDMENT OF PERMIT NOS. ) AMENDED
32-07128 AND 32-07136 IN THE NAME) PRELIMINARY ORDER
OF TED SORENSON DBA SORENSON) DENYING EXCEPTIONS AND
ENGINEERING } APPROVING AMENDMENT
)
FINDINGS OF FACT

1. On March 27, 1985, the Department of Water Resources (“Department”) issued Permit
No. 32-07128 (“permit”) in the name of Birch Power Company as follows:

Source: Birch Creek

Priority: September 8, 1982

Rate of diversion: 45 cubic feet per second (“cfs”)
Point of diversion: NE1/4NW1/4 Section 3, T8N, R30E, B.M., Clark County

Use: Power production

Season of use: year-round

Place of use: NE1/4NE1/4 Section 17, TEN, R31E, B.M.,

Conditions of approval: Several including the requirement to leave 11% of the flow of

Birch Creek or 5 cfs, whichever is smaller to flow past the feeder
canal diversion and to remain in the natural channel of Birch Creek

2. On March 27, 1985, the Department also issued Permit No. 32-07136 {"permit”) |n the
name of Birch Power Company as follows:

Source: Birch Creek

Priority: January 3, 1984

Rate of diversion: 30 cubic feet per second (“cfs”)

Point of diversion: NE1/4NW1/4 Section 3, T8N, R30E, B.M., Clark County

Use: Power production

Season of use: year-round

Place of use: NE1/4NE1/4 Section 17, T8N, R31E, B.M.

Conditions of approval. Several including the requirement to leave 11% of the flow of

Birch Creek or 5 cfs, whichever is smaller to flow past the feeder canal
diversion and to remain in the natural channel of Birch Creek.

3. On August 21, 1986, Birch Power Company assigned the permits to Ted S.
Sorenson, DBA Sorenson Engineering (“permit holder”).
rj;

PRELIMINARY ORDER - Pg 1 M’CROF:LME 12 zum
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4. On February 15, 1989, the permit holder submitted proof of beneficial use of water to
the Department together with a completed beneficial use field report for each permit.

5. On May 1, 1990, the permit holder submitted an application for amendment
("application”) of each permit. The amendment proposed to remove the requirement to bypass 5 cfs
or 11% of the flow of Birch Creek down the old Birch Creek channel. The application was protested
by D&D Enterprises c/o George C. Peterson, Mac and Betty Wagoner c/o Breck Barton, and Elda
H. Wilding cfo Jerry Rigby (“protestants™). LaVar and Louise Newman (intervenor”) c/o Blair Grover
were allowed to intervene in the matter. The protest of Elda H. Wilding was subsequently
dismissed.

8. On May 18, 1998, a hearing officer for the Department conducted a hearing in the
contested matter and on September 10, 1998 issued a Recommended Decision and Order
approving the application with certain conditions.

7. On September 28, 1998, protestants LaVar Newman and D&D Enterprises filed
petitions for reconsideration with the hearing officer, which petitions were denied on October 19,
1988 by the hearing officer.

8. On October 26, 1998, protestant LaVar Newman filed exceptions to the
Recommended Decision and Order and on October 28, 1998, protestant D&D Enterprises also filed
exceptions to the Recommended Decision and Order.

9. On January 19, 1999, the applicant, protestants and intervenor entered into a
Settlement Agreement prior to the issuance of a Final Order by the Director. In the Settlement

Agreement, protestants withdrew their protests based on certain stipulated actions of the various
parties.

CONCLUSIONS OF LAW

1. Section 42-211, Idaho Code, authorizes the Director of the Department to approve amendments
of existing permits.

2. The application will not result in the diversion of more water than originally permitted.

3. The application will not adversely affect the nghts of others, if the approval is adequately
conditioned.

4. The Department should approve the application with certain conditions.
ORDER
IT IS THEREFORE HEREBY ORDERED as follows:

1. Protestant LaVar Newman’s Exceptions filed on October 26, 1998 to the
Recommended Decision and Order are DENIED.

2, D&D Enterprise, Inc's Exceptions filed on October 28, 1998 to the Recommended
Decision and Order are DENIED.

PRELIMINARY ORDER - Pg 2 Mi CROF!LME
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IT IF FURTHER HEREBY ORDERED that Application for Amendment of Permit Nos. 32-

07128 and 32-07136 in the name of Ted S. Sorenson, DBA Sorenson Engineering is APPROVED
subject to the following conditions:

1. Condition of Approval 4 on the original permits is rescinded.
2, A new Condition of Approval 4 shall apply to the permits as follows:
4. The permit holder shall develop and maintain the pond and irrigation system

that utilizes 0.11 cfs of water, described in the Bureau of Land Management's
“Findings of No Significant Impact and Decision/Rationale,” EA Number |1D-030-9-46
(January 11, 1980} including but not limited to:

» 6 to 8 ponds below the hydropower diversion that create 2.46 acres of riparian
habitat.

Or, in the alternative,
3. A new Condition of Approval 14 shall apply to the permits as follows:
14. If the permit holder does not comply with Condition of Approval 4 in this
Preliminary Order, the permit holder shall forthwith build and maintain a gate in the
hydropower diversion located in NE1/4NW1/4 Section 3, T8N, R30E, B.M. and shall

allow 11% of the flow of Birch Creek or 5 cfs, whichever is smaller to flow past the
feeder canal diversion on Birch Creek, said water to remain in the natural channel of

Birch Creek. M‘
Dated this ,5 day bf , 2000.

z/ﬂ-éw

L. GLIEN SAXTON, Chief
Water Allocation Bureau
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this 5%" day of December, 2000, the above and
foregoing document was served upon the following by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

Kent W. Foster, Esq. Blair Grover, Esq.

HOLDEN KIDWELL HAHN GROVER & ARCHIBALD
& CRAPO PLLC ' P.O. Box 36

P.O. Box 50130 Rigby, ID 83442

Idaho Falls, ID 83405
Breck H. Barton, Esq.

George C. Petersen, Jr. Esq. BRECK BARTON & ASSOC. PA

PETERSEN MOSS OLSEN P.O. Box 100 _
MEACHAM & CARR ' Rexburg, ID 83440

485 "E" Street

Idaho Falls, ID 83402 Ronald D. Carlson

Eastern Regional Manager

Idahc Department of Water
Resources

900 N. Skyline Dr., Ste A

Idaho Falls, ID 83402 -1718

Deborah J. Glbstn/n/
Administrative Assistant
Water Allocation Bureau

AMENDED PRELIMINARY ORDER DENYING
EXCEPTIONS AND APPROVING AMENDMENT- Pg 4
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR AMENDMENT OF PERMIT NOS. ) PRELIMINARY ORDER
32-07128 AND 32-07136 IN THE NAME)  DENYING EXCEPTIONS AND
OF TED SORENSON DBA SORENSON) APPROVING AMENDMENT
ENGINEERING ) |

)

FINDINGS OF FACT

1. On March 27, 1985, the Department of Water Resources ("Department”) issued Permit
No. 32-07128 (“permit™) in the name of Birch Power Company as follows:

Source: Birch Creek

Priority: September 8, 1982

Rate of diversion: 45 cubic feet per second (“cfs")

Point of diversion: NE1/4NW1/4 Section 3, T8N, R30E, B.M., Clark County

Use: Power production

Season of use: year-round

Place of use: NE1/4NE1/4 Section 17, T8N, R31E, B.M.,

Conditions of approval: Several including the requirement to leave 11% of the flow of

Birch Creek or 5 cfs, whichever is smaller to flow past the feeder
canal diversion and to remain in the natural channel of Birch Creek

2. On March 27, 1985, the Department also issued Permit No. 32-07136 ("permit”) ih the
name of Birch Power Company as follows:

Source:; Birch Creek

Priority: January 3, 1984

Rate of diversion: 30 cubic feet per second (“cfs™)

Point of diversion: NE1/4NW1/4 Section 3, T8N, R30E, B.M., Clark County

Use: Power production

Season of use: year-round

Place of use: NE1/4NE1/4 Section 17, T8N, R31E, B.M.

Conditions of approval: - =~ Several including the requirement to leave 11% of the flow of

Birch Creek or 5 cfs, whichever is smaller to flow past the feeder canal
diversion and to remain in the natural channel of Birch Creek.

3. On August 21, 1986, Birch Power Company assigned the permits to Ted S.
Sorenson, DBA Sorenson Engineering (“permit holder”).

MICROFILME

AEC MIORRFILMED
s 08 2000

PRELIMINARY ORDER - Pg 1



4, On February 15, 1989, the permit holder submitted proof of beneficial use of water to
the Department together with a completed beneficial use field report for each permit.

5. On May 1, 1990, the permit holder submitted an application for amendment :
(“application”) of each permit. The amendment proposed to remove the requirement to bypass 5 cfs
or 11% of the flow of Birch Creek down the old Birch Creek channei. The application was protested
by D&D Enterprises c/o George C. Peterson, Mac and Betty Wagoner ¢/o Breck Barton, and Elda
H. Wilding ¢/o Jerry Rigby (“protestants”). LaVar and Louise Newman (intervenor”) c¢/o Blair Grover
were allowed to intervene in the matter. The protest of Elda H. Wilding was subsequently
dismissed.

8. On May 18, 1998, a hearing officer for the Department conducted a hearing in the
contested matter and on September 10, 1998 issued a Recommended Decision and Order
approving the application with certain conditions.

7. ~ On September 28, 1998, protestants LaVar Newman and D&D Enterprises filed
petltlons for reconsideration with the hearing officer, which petitions were denied on October 19,
1998 by the hearing officer.

8. On October 26, 1998, protestant LaVar Newman filed exceptions to the
Recommended Decision and Order and on October 28, 1998, protestant D&D Enterprises also filed
exceptions to the Recommended Decision and Order.,

o. On January 19, 1999, the applicant, protestants and intervenor entered into a
Settlement Agreement prior to the issuance of a Final Order by the Director. In the Settlement
Agreement, protestants withdrew their protests based on certain stipulated actions of the various
parties.

CONCLUSIONS OF LAW

1. Section 42-211, Idaho Code, authorizes the Director of the Department to approve amendments
of existing permits.

2. The application will not result in the diversion of more water than originally permitted.

3. The application will not adversely affect the rights of others, if the approval is adequately
conditioned.

4. The Department should approve the application with certain conditions.
ORDER
IT IS THEREFORE HEREBY ORDERED as follows:

1. Protestant LaVar Newman’s Exceptions filed on October 28, 1998 to the
- Recommended Decision and Order are DENIED.

2. D&D Enterprise, Inc's Exceptions filed on October 28, 1998 to the Recommended
Decision and Order are DENIED.

MICROFiLMED
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IT IF FURTHER HEREBY ORDERED that Application for Amendment of Permit Nos. 32-

07128 and 32-07136 in the name of Ted S. Sorenson, DBA Sorenson Engineering is APPROVED
subject to the following conditions:

1. Condition of Approval 4 on the original permits is rescinded.
2. A new Condition of Approvai 4 shall apply to the permits as follows:
4, The permit holder shall develop and maintain the pond and i'rrigation system

that utilizes 0.11 cfs of water, described in the Bureau of Land Management’s
“Findings of No significant Impact and Decision/Rationale,” EA Number |D-030-9-46
(January 11, 1990) including but not limited to:

» B to 8 ponds below the hydropower diversion that create 2 acres of riparian
habitat, and

« A 1000 foot drip irrigation system that supports 0.46 acres of riparian habitat.
Or, in the alternative,
3. A new Condition of Approval 14 shall apply to the permits as follows: .

14. If the permit holder does not comply with Condition of Approval 4 in this
Prehmlnary Order, the permit holder shall forthwith build and maintain a gate in the
hydropower diversion located in NE1/4NW1/4 Section 3, T8N, R30E, B.M. and shall
allow 11% of the flow of Birch Creek or 5 cfs, whichever is smaller to flow past the
feeder canal diversion on Birch Creek, said water to remain in the natural channetl of

Birch Creek. [
Dated this 3 day of , 2000.

.. GLEN SAXTON Chief
Water Allocation Bureau

MICROFiILMED
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY that on this _ 3 ’}J day of November, 2000, the above and
foregoing document was served upon the following by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

Kent W. Foster, Esq. Blair Grover, Esq.

HOLDEN KIDWELL HAHN GROVER & ARCHIBALD
- & CRAPO PLLC P.O. Box 36

P.O. Box 50130 Rigby, ID 83442

Idaho Falls, ID 83405
Breck H. Barton, Esq.

George C. Petersen, Jr. Esq. BRECK BARTON & ASSOC. PA
PETERSEN MOSS OLSEN P.O. Box 100
MEACHAM & CARR Rexburg, ID 83440

485 "E" Street .

Idaho Falls, ID 83402 Ronald D. Carison
Eastern Regional Manager
ldaho Department of Water

Resources

900 N. Skyline Dr., Ste A
Idaho Falls, ID 83402 -1718

Deborah J. Gibson ¢
Administrative Assistant
Water Allocation Bureau

PRELIMINARY ORDER - Pg 4 b w0 LUU

MICROFILME
MlCROFiLMED °

AN 08
JEE 1 3 gAY 08 200



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR)
AMENDMENT OF WATER RIGHT PERMITS ) ORDER ON PETITIONS
NOS. 32-07128 AND 32-07136 IN THE NAME ) FOR RECONSIDERATION

OF TED SORENSON d/b/a SORENSON )
ENGINEERING )
)

INTRODUCTION

Protestants Lavar Newman and D&D Enterprises, Inc. on September 28, 1998, filed
with the Idaho Department of Water Resources (“IDWR”) Peritions for Reconsideration of
IDWR’s Recommended Decision and Order dated September 10, 1998. Both parties argue
substantially the same position— that thé decision in this matter should be withdrawn pending
IDWR’s decision regarding Application for Permit No. 32-07252. |

DISCUSSION

This matter comes before the IDWR on an Application for Amendment of a Peﬁnit
filed by Ted S. Sorenson d/b/a Sorenson Engineering concerning Permits to Appropriate the
Public Waters of the State of Idaho Nos. 32-7128 and 32-7136 (the “Applications”). The
Applications were considered by IDWR pursuant to the standards in I.C. § 42-211.

IDWR consolidated its proceedings on the Applications with its determination of
Application for Permit No. 32-07252 because they both “related to appropriation of water
a]leéedly saved by the development of the Applicant’s hydropower facility.” Prehearing

Order dated February 10, 1998. Application for Permit No. 32-07252, however, will be

ORDER ON PETITIONS FOR RECONSIDER MITBO Phg0) éDM"C ROFILMED
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determined by IDWR pursuant to the standards in I. C. § 42-203A(5), which are distinct from
the standards set forth in I.C. § 42-211 and which do not completely overlap.

Because of these distinct statutory standards, these matters must be determined by
IDWR separately, even if the factual record upon which each is determined is consolidated.
The parties have provided a factual record that demonstrates that uncontested fact_s exist in tlﬁs
matter upon which IDWR may properly issue the Recommended Decision and Order. The
parties should determine whether they wish to chaﬂcngc. the Recommended Decision and Order
based upon the applicable statutory standard and the factual record, and not based upon their
reaction to a separate decision that will be issued in the future on a different statutory standard.

ORDER

Based upon the foregoing discussion, the Petitions for Reconsideration are

DENIED.

DATED this z zf‘L day of October, 1998.

2

PETER R. ANDERSON
Deputy Attorney General
Hearing Officer

vicR ~ MICROFILMED
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ffidday of October, 1998, I mailed a true

and correct copy of the foregoing ORDER  ON PETITIONS FOR
RECONSIDERATION on the following persons listed below by U.S. mail, postage

prepaid and addressed as follows:

Norman C. Young

Idaho Dept. of Water Resources

1301 N. Orchard Street
Boise, ID 83706

Kent W. Foster, Esq.

HOLDEN KIDWELL HAHN & CRAPO PLLC

P.O. Box 50130
Idaho Falls, ID 83405

George C. Petersen, Jr., Esq.
PETERSEN MOSS OLSEN
MEACHAM & CARR

Ronald D. Carlson
Eastern Regional Manager
Idaho Dept. of Water

- Resources

900 N. Skyline Dr.
Idaho Falls, ID 83402

~ Blair J. Grover, Esq.

GROVER & ARCHIBALD
P.O. Box 36
Rigby, ID 83442

Breck H. Barton, Esq.

485 “E” Street BRECK BARTON &
Idaho Falls, ID 83402 ASSOC, PA
P.O. Box 100

Rexburg, ID 83440

chorah Drew-Elhs
Legal Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR)
AMENDMENT OF WATER RIGHT PERMITS ) RECOMMENDED DECISION
NOS. 32-07128 AND 32-07136 IN THE NAME ) AND ORDER

OF TED SORENSON d/b/a SORENSON )
ENGINEERING )
)

STANDARD FOR DECISION

This matter comes before the Idaho Department of Water Resources (“IDWR”) on an
Application for Amendment of a Permir filed by Ted S. Sorenson d/b/a Sorenson Engineering
concerning Permits to Appropriate the Public Waters of the State of Idaho Nos. 32-7128 and
32-7136 (the “Application). The Application is filed pursuant to I.C. § 42-211, which

provides, in part, that:

Whenever a permit has been issued pursuant to the provisions of this act,
and the permit holder desires to change the place, period, or nature of the intended
use, or make other substantial changes in the method of diversion or proposed use
or uses of the water, he shall file an application for amendment upon forms to be
furnished by the department of water resources together with the statutory fee for
filing and recording same, and upon receipt thereof it shall be the duty of the
department of water resources to examine same and if approval thereof would not
result in the diversion and use of more water than originally permitted and if the
rights of others will not be adversely affected thereby, the director of the
department of water resources shall approve said application and return an
approved copy to the permit holder. The director of the department of water
resources shall give such notice to other affected water users as he deems
appropriate and may grant the amendment, in whole or n part or upon conditions,
or may deny same. Notice of partial approval or conditions or denial of an
amendment shall be forwarded to the applicant by certified mail and shall be
subject to judicial review as hereafter provided. The priority of the right

MICROFILME R
RECOMMENDED DECISION AND ORDER, Page 1

AN B8 sone



established pursuant to a permit which has been amended under these provisions
shall date from the date of the original application for permit, provided the permit
holder has complied with other provisions of this act.

(Emphasis added).
IDWR may resolve this case based upon written evidence pursuant to Idaho Code § 67-
5241, which provides, in part, that:

(1) Unless prohibited by other provisions of law:

(b) any part of the evidence in a contested case may be received in
written form if doing so will expedite the case without substantially
prejudicing the interests of any party;

All parties to this action have submitted motions for summary judgment requesting that this case

may be decided upon undisputed evidence shown by the written record.

The Idaho Department of Water Resources (IDWR), having examined the Application and

the written record, makes the following findings of fact and conclusions of law:

FINDINGS OF FACT
L Evidence Considered.
1. IDWR considered the following evidence in making the substantive findings of
facts:
. Water Right Permit No. 32-07128.

Water Right Permit No. 32-07136.

The Application, with attachments.

RECOMMENDED DECISION AND ORDER, Page 2 Ml(‘}ﬁ(};J LMED
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° The hearing transcript from the April 5, 1984, hearing on Applications for Permit

Nos. 32-07128 and 32-07136.

L] The exhibits introduced at the April 5, 1984, hearing on Applications for Permit

Nos. 32-07128 and 32-07136.

. The record and decision in D &D Enterprises, Inc. v. Dunn, 7th Judicial District,
Bonneville County Case No. 33072, the appeal regarding Applications for Permit

Nos. 32-07128 and 32-07136.

. Finding of No Significant Impact and Decision/Rationale, EA Number 1D-030-9-
46 (January 11, 1990). The first page of this document was attached to the
Affidavits of Ted S. Sorenson, described below. The entire document is contained
in the files of Permit Nos. 32-07128 and 32-07136 with IDWR and IDWR takes

official notice of it.

. The tapes of the telephonic hearing held on May 4, 1998, and the hearing on May

18, 1998,
® Affidavit of Blair Grover dated April 14, 1998.

. Affidavit of Ted S. Sorenson in Support of Motion for Summary Judgment and in

Opposition to Protestants” Motions dated April 27, 1998.

. Affidavit of C E. Brockway in Support of Motion for Summary Judgment and in

Opposition to Protestants’ Motion dated April 27, 1998,

RECOMMENDED DECISION AND ORDER, Page MICROFILME,
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. Amended Affidavit of Ted S. Sorenson in Support of Motion for Summary

Judgment and in Opposition to Protestants’ Motions dated May 8, 1998.

. Amended Affidavit of C.E. Brockway in Support of Motion for Summary

Judgment and in Opposition to Protestants’ Motion dated May 11, 1998.
. Affidavit of James DeMourdaunt dated May 15, 1998,

. Affidavit of Lavar Newman in Opposition to Applicant’s Motton for Summary

Judgment dated May 15, 1998.

IL Physical Setting.

2. Birch Creek is a small, shallow, fast-moving stream that flows in a southeasterly
direction from Gilmore Summit through Birch Creek Valley, between the Lemhi
Mountains to the West and the continental divide to the East. The stream flows
adjacent to State Highway 28 for several miles between low foothiil bluffs. At the
south end of the valley the Creek at one time flowed out onto the northern Snake
River Plain into what is called the Sinks. There the Creek disappeared into the .
ground and the water entered the Snake River Plain aguifer.

3. The Birch Creek Valley has been used for farming and ranching for more than a
century. The water of Birch Creek being used to irrigate lands that lie in close
proximity to the Creek. Cattle drink from the Creek from the northern end of the
valley south to the area of the sinks. Birch Creek is also used heavily by campers
and fishermen partially because of the ease of access to the Creek and because
picnic and camping areas have been developed along it. Historically, during most

MICROFILME,
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of the year all of the water of Birch Creek has been diverted for irrigation and
stock water purposes into a ditch know as the “old Reno Ditch” before it flowed
into the Sinks.

The riparian ecosystem along lower Birch Creek consists of riparian. shrub habitat,
including willows, birch, woods rose, and current, with shrubs, grasses and forbs;
low sagebrush habitat, including low sagebrush and Wyoming big sagebrush, with
grasses and upland species; and herbaceous riparian habitat, including grasses,
sedges, rushes, and bluegrass. Species that utilize the Birch Creek riparian habitat
include: mallards, black-crowned night herons, belted kingfishers, pronghorn

antelope, sage grouse, and mourning dove.

1. The Hydropower Permits

3.

RECOMMENDED DECISION AND ORDER, Page 5

Water Right Permit No. 32-7128 issued to Birch Power Company on March 27,
1983, for 45 cfs of water from Birch Creek for power production. The priority
date of permit no. 32-7128 is September 8, 1982. This permit was subsequently
assigned to Ted S. Sorenson d/b/a Sorenson Engineering.

Water Right Permit No. 32-7136 issued to Birch Power Company on March 27,
1985, for 30 cfs of water from Birch Creek for power production. The priority
date of permit no. 32-7136 is January 3, 1984, This permit was subsequently
assigned to Ted S. Sorenson d/b/a Sorenson Engineering.

Water Right Permits No. 32-7128 and 32-7136 (the “Permits”) were issued for a

hydropower project that would divert virtually all of Birch Creek into a power
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canal, or “feeder ditch,” approximately one mile north of the diversion point of the
old Reno Ditch that historically diverted all of Birch Creek.

8. The hydropower project runs water through the canal approximately six miles,
until it passes through the turbines at the Applicant’s hydropower plant. Below
the plant the water can be directed to the water users who previously used the old
Reno Ditch or directed back into the Birch Creek Sinks. The stretch of Birch
Creek between the new power diversion downstream to the old Reno Ditch has
been de-watered by the project, subject to the conditions that are the subject of
this Decision.

9. The power canal trends to the east/southeast from the hydropower diversion on
Birch Creek. Approximately the first mile of the canal has the appearance of a
natural stream. 1t is lined with willows, shrubs and grass. Rather than flowing in a
straight line the ditch is constructed with meanders and other structures to create
fish habitat.

10.  Protests were filed to the original application for Permit No. 32-7128 by the
United States, Department of the Interior, Bureau of Land Management; Idaho
Departn;ent of Fish and Game; C. A. Wagoner, William Simmons; and Ben
Wilding. D&D Enterprises, Inc. (“D&D”) intervened and filed a protest.

11. Protests were filed to the original application for Permit No. 32-7136 by the
United States, Department of the Interior, Bureau of Land Management; Idaho
Department of Fish and Game; and the watermaster of Water District 32-D, Ben
Wilding.

MICROF)LMED
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12, The protests to the permit applications were heard at a combined hearing on April
5, 1984. IDWR issued its decision on March 26, 1985. In the Matter of
Applications for Permit Nos. 32-7128 and 32-7136 In the Name of Birch Power
C.ompany, Modified Memorandum Decision and Order (March 27, 1985)(the
“Permit Decision™).

13.  IDWR made the following findings of fact in the Permit Decision;

15)  Existing habitat will be lost along that portion of
the Reno Ditch and Birch Creek where dewatering is expected to
occur. The existing riparian habitat is mainly willows and other
brushy plants along Birch Creek and grasses and few woody plants
along the Reno Ditch.

16}  The fishery existing in Birch Creek below the
proposed point of diversion will be eliminated. A maintenance
Sflow of 5 cubic feet per second bypassing the proposed point of
diversion is not sufficient to maintain a fishery, but would be
sufficient to provide stockwater and maintain a riparian zone
along the 3000 feet of Birch Creek being dewatered.

17)  The first I 12 miles of the feeder ditch is being
designed to support a riparian zone and create a fishery habitat
where the population density of trout should equal the fishery
existing in Birch Creek below the proposed diversion. A
continuous flow of water must be maintained in that section of the
Jeeder ditch to assure a fishery.

18) A grazing allotment administered by the BLM has
used for many years, the Reno Ditch and Birch Creek below the
proposed point of diversion for the watering of 4,000 sheep from
Aprit 1 to June 30. The proposed feeder ditch is also located
within this grazing allotment.

19)  Under a trailing allotment administered by the
BLM, 450 head of cattie have watered along the 1 1/2 miles of
Birch Creek below the proposed point of diversion between
November 1 and February 1.

MICROFILME
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Permit Decision at 7-8.

14.  IDWR reached the following conclusions of law in the Permit Decision:

1) The water that will be saved by sealing the feeder
ditch is new water that has never been available for use by the
Reno Ditch irrigators, therefore, the existing irrigation rights will
not be injured if the water being saved is used to provide water for
livestock and to protect the public interest by preserving the
riparian habitat along the natural stream channel of Birch Creek.
The person who saves the water is entitled lo the benefit of the
water with his right to the saved water being prior to the right of
the other parties. Reno v. Richards, 32 Idaho 1,6,13 (1918) and
Basinger v. Taylor, 36 Idaho 591, 596-597, 599 (1922).

* * *

3 The adverse impacts to riparian habitat caused by
the appropriation and diversion of water from the 3,000 feet of
stream will be sufficiently mitigated by the establishment of 1 1/2
miles of riparian zone plus the riparian vegetation that will
naturally occur in the remaining length of the feeder ditch and the
riparian vegetation that will be maintained by the flow left in the
natural channel.

3) Stockwatering use from Birch Creek predates
diversion and use of water under the two Birch Power Company
applications.

6) Water righis established for instream livestock use
on the 3,000 feet of Birch Creek above the Reno Ditch diversion
must be satisfied,

8) The diversion of water under these permits when
conditioned to protect the existing irrigation and stockwater rights
and to mitigate the ripariam, fish and wildlife values, is in the
public interest.

Permit Decision at 8-9.
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15.  Based upon these findings and conclusions both permit no 32-7128 and 32-7136
were conditioned by IDWR as follows:

4) Eleven percent of the flow of Birch Creek at the
diversion 1o the feeder ditch, the amount of water saved by the new
ditch, or 5 cubic feet per second whichever is the least, shall be
allowed to flow past the feeder canal diversion in the natural
channel of Birch Creek. The amount of water saved shall be
computed by subtracting the amount of water being lost in the new
Jeeder ditch which can be measured, from the amount that would
have been lost in the 3,000 feet of stream channel and the Reno
Ditch, which is 22% (0.22) of the water flowing in the stream at
the new point of diversion.

5) The feeder canal shall be constructed and
maintained in a manner that will reduce the amount of seepage
loss by at least 11% of the flow at the proposed point of diversion.

Permit Decision at 10.

16.  Of the protestants to the original permit applications, only D&D Enterprises, Inc.
(“D&D’) appealed the Permit Decision to district court. Dé&D Enterprises, Inc. v.
Dunn, Bonneville County Case No. 33072, D&D appealed condition 4, which
required the Applicant to bypass a portion of the water saved by the hydropower
project past the Applicant’s diversion structure (the “bypass flow”). D&D argued
that “any water which is saved from loss by seepage through the use of a new
channel should be made available to fill the decreed water rights of the irrigators of
Birch Creek.” Appellant’s Brief at 7. The district court rejected D&D’s argument
and upheld IDWR’s decision. Memorandum Decision and Memorandum Decision
Addendum, D&D Enterprises, Inc. v. Dunn, Bonneville County Case No. 33072
(June 26, 1986 and October 8, 1986). The district court stated:

Mf CROF[L At ELJ
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Thus Birch Power saves the water - - by permit the Director allows
the water to be used for power purposes - - this appropriation to
power use is an appropriation in trust - - the public is the
beneficiary of the trust. Birch Power becomes the vehicle through
whom the appropriated water traverses from the D&D to the

public.

Memorandum Decision Addendum, at 5 (emphasis added}.

17.  The purpose of the bypass flow requirement was to protect the riparian habitat
along Birch Creek below the hydropower diversion and to protect livestock
watering rights out of Birch Creek below the hydropower diversion. This bypassed

flow was to remain in the natural channet of Birch Creek.

18.  The interaction of Conditions 4 and 5 in the Permits provided that the bypass flow
would be the lesser of 11% of the flow in Birch Creek or 5§ cfs. The Permits
allowed the Applicant to divert a maximum of 75 ¢fs at the hydropower diversion
after the necessary flows were bypassed. The Applicant was given no permit to
divert more than 75 cfs, whether or not the Applicant complied with the bypass

flow conditions.

19.  The Applicant bypassed up to 5 cfs after receiving the Permits as required by the
bypass flow conditions, but has not consistently complied with these conditions
and is not currently in compliance with the bypass ﬂow conditions. When 5 cfs has
been bypassed through the hydropower diversion the water flowed in the stream
channel for approximately 1400-2600 feet before it percolated into the substrate

fan. This bypass flow would maintain only about 1.64 acres of riparian habitat.

M’CHOFILMEQ
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Iv.

The Pond Proposal.

20.

21.

As an alternative to the bypass flow the Applicant proposed and developed a pond,
trough and irrigation system that utilizes 0.11 cfs of water, described in the Bureau
of Land Management’s Finding of No Significant Impact and Decision/Rationale,
EA Number ID-030-9-46 (January 11, 1990) (the “pond proposal”), including but

not limited to:

* 6 to 8 ponds below the hydropower diversion that create 2 acres of riparian

habitat developed with 6,000 feet of buried water pipeline.

¢ A 1,000 foot drip irrigation system that supports 0.46 acres of ripé.rian habitat.
e 1.25 miles of livestock fencing.

» One livestock watering facility.

The pond proposal has been accepted as an acceptable replacement for the riparian
habitat lost along Birch Creek resulting from the development of the hydropower
diversion by the Federal Energy Regulatory Commission: Order Modifying
Minimum Flow Required by Article 404, Approving Riparian Habitat Mitigation
Plan and Deleting Article 405, Project No. 7194-009 (June 15, 1990); the United
States Department of the Interior, Bureau of Land Management: Finding of No
Significant Impact and Decision/Rationale, EA Number ID-030-9-46 (January 11,

1990); and the State of Idaho Department of Fish and Game: Letter from Tracey

RECOMMENDED DECISION AMIS 8257k, page 11
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22.

Trent, Chief, Bureau of Program Coordination, Idaho Fish & Game (March 12,

1990).

The pond proposal supports 2.46 acres of riparian habitat, compared with the 1.64

acres of riparian habitat supported by the bypass flow conditions in the Permits.

V. The Application for the Pond Proposal.

23.

24,

On May 1, 1990 IDWR received the Application for Amendment of a Permit
filed by Ted S. Sorenson d/b/a Sorenson Engineering concerning Permits to
Appropriate the Public Waters of the State of Idaho Nos. 32-7128 and 32-7136
(the “ Application”). The Application requested a change in water right permit

nos. 32-7128 and 32-7136 as follows:

Permittee requests removal of the condition of approval of
Permits Nos. 32-7128 and 32-7136 requiring a bypass of 5 cfs or
11% of the stream flow. The enclosed letter from Idaho
Department of Fish and Game and the letter with attached
environmental assessment and decision from the United States
Bureau of Land Managment explain the agreement which has been
reached between Mr. Sorenson and such agencies and describe the
proposed alternative minimum stream flow mitigation plan as well.

The Application was published in the Idaho Falls Post Register for two
consecutive weeks, from August 16 to August 23, 1990. The Application was
published in the Twin Falls Times-News for two consecutive weeks, from August
2 to August 9, 1990. Four protests were filed with IDWR, but several of them

were subsequently withdrawn.

Micg
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25. D & D Enterprises, Inc filed a protest to the Application with IDWR on August

31, 1990, listing 10 specific arguments, generally alleging that:
a. The Application would be detrimental to other water users of Birch Creek;

b. The Applicant has not demonstrated the feasibility or the wherewithal to
construct and maintain the pond development that was proposed to replace

the bypass flow condition;

c. The permit should be conditioned on the application of the previously

bypassed water to fill decreed, but unsatisfied, water rights;

d. The Application does not provide adequate guidance or measuring devices

to administer the proposed pond development; and

€. The Application does not compare present maintenance flows with the

amount required under the proposed pond development.

26.  Elda H. Wilding filed a protest to the Application with IDWR on August 31, 1990,
which was consistent with the protest filed by D & D Enterprises. On April 29,
1997, attorney Jerry R. Rigby informed IDWR that the interests of the Wildings
had been conveyed to LaVar and Louise Newman. The protest of Elda H. Wilding

was dismissed on May 23, 1997,

27. On May 16, 1997, Lavar and Louise Newman filed the Motion of Lavar Newman
and Louise Newman, His Wife, to Intervene. This Motion was granted in the

Order Granting Intervention to Lavar and Louise Newman issued on June 19,
Mio :
ROF,’LMEG
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1997. The Newmans participated pursuant to the Protest of Elda H. Wilding filed
on August 31, 1990. The Newmans are successors-in-interest to Ben and Elda

Wilding.

28.  Woodie Land and Livestock filed a protest to the Application with IDWR on
August 31, 1990, stating “Consideration of stock water.” Woodie Land and

Livestock subsequently withdrew its protest on July 7, 1991.

29. Mac and Betty Wagoner filed a protest to the Application with IDWR on
September 4, 1990, alleging “that the amendment of said water rights to provide 5
cfs or 11 percent of the flow of Birch Creek may constitute an enlargement of use
of said water right and may result in harm to Mac and Betty Wagoner.” The
Wagoners did not participate in this matter or pursue their protest pursuant to a
Memorandum of Agreement entered into by them with the Applicant in Sorenson

et. al. v. Wagoner, Seventh Judicial District Court, Clark County Case No. 2-462.

30. A motion for summary judgment dated August 12, 1997, under the caption of the
Application, was filed by the Newmans with [IDWR. A review of that Motion
reveals that the caption was a mistake, and the Motion relates to a related transfer

application filed by the Applicani. The Motion does not relate to this Application.

31. A pre-hearing conference on Application was conducted on September 10, 1997.
As a result of the pre-hearing conference this matter was stayed on November 10,
1997, to provide for mediation between the parties. Subsequently, the mediator

reported to IDWR that the mediation was not successful. A Pre-Hearing Order

MICR
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was issued on February 10, 1998, and an Amended Pre-Hearing Order was issued
April 15th, 1998. Pursuant to that Order, timely Motions for Summary Judgment
were filed by the Newmans and D&D Enterprises, with supporting affidavits.
Protestant Newman’s Motion for Summary Judgment dealt with the ownership of
saved water. [t did not raise the specific issues related to approval or disapproval
of the Applications. Likewise, the Motion By Protestant D&D Enterprises, Inc.
for Summary Judgment related to the “rights” in any saved water or the priority
date to be assigned such rights, if any, in a consolidated matter. A telephonic
hearing on these motions was held on May 4, 1998, with all parties appearing

through counsel.

32.  The Applicant filed a Cross-Motion for Summary Judgment dated April 28, 1998,
Rather than striking the Cross-Motion, IDWR issued a Second Amended
Prehearing Order allowing the Protestants an opportunity to file responses to the
Applicant’s Cross-Motion. Based upon the Memorandum in Support of
Applicant’s Motion for Summary Judgment and in Opposition to Protestants’
Motions for Summary Judgment, the Applicant is apparently arguing that
reduction in the bypass requirement in the Permits should be granted to the
Applicant to use for irrigation. A hearing was held on May 18, 1998, on the
Cross-Motion, with all parties appearing through counsel. No party raised any

disputed facts, other than questions regarding ownership of the bypass flows.
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33.  Any Conclusion of Law which is deemed to be a Finding of Fact is adopted as a

Finding of Fact. From these Findings of Fact, IDWR comes to these

CONCLUSIONS OF LAW
I Findings of fact 1 — 33 are undisputed.
2. The Application will not result in the diversion and use of more water than

originally permitted. The original bypass flow conditions established a base line
that determined when water was available to the Applicant for the hydropower
use, based upon the local public interest. At all times under the Permits the
Applicant had the ability to divert and use up to a maximum of 75 cfs, if available.

-

The limit of 75 cfs is not changed by the proposed Amendment.

3. The rights of others will not be adversely affected by the Application. The water
that was bypassed pursuant to original Condition 4 was public water that was left
in the stream channel to maintain riparian habitat. The bypassed water did not
“belong” to any appropriator. Downstream livestock watering rights, if any exist,
will not be affected by the Application. If those water rights are senior to the
Permits, they can assert their senior priority against the Permits. Jumor water
rights simply are not protected under the prior appropriation system. The
hydropower diversion must be constructed in such a way as to allow for the
release of water through the hydropower diversion for senior, downstream stock

watering purposes.

MICROF;L e
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4. A demonstration of the feasibility or the wherewithal to construct and maintain the
pond development is not a requirement of LC. § 42-211. In any event, the
Application is not speculative. The pond proposal has been constructed and

maintained by the Applicant.

5. The Application will not conflict with the local public interest so long as the
Applicant constructs and maintains the Pond proposal, or upon failing to do so,
bypasses 5 cfs of water past the hydropower diversion. The primary purpose of
the bypass condition in the original Permits was to protect the riparian habitat
along the Birch Creek channel below the hydropower diversion. The original
bypass flows were only sufficient to maintain 1.64 acres of such habitat. The pond
proposal will maintain 2.46 acres of riparian habitat, but will require long term
maintenance and operation, In the event that such maintenance does not occur,
bypassing 5 cfs past the hydropower diversion will maintain at least a portion of
the riparian habitat provided by the pond system. Further, at all times when the
flow of Birch Creek is in excess of both the 0.11 cfs of public water used in the
pond system and the 75 cfs that may be diverted by the Applicant, all such excess
flows must be allowed to flow down the Birch Creek channel through the
hydropower diversion, unless diverted for other authorized water uses. The
hydropower diversion must be constructed to allow for the release of such flows.
Because the size of such excess flows cannot be predicted, the release structure or
gate in the point of diversion should be constructed both to allow the entire flow of

MICR
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Birch Creek to flow in the natural channel. In order to enforce the conditions
placed on the Permits the gate needs to allow the watermaster to control and

measure the flow through the hydropower diversion.

6. Any Finding of Fact that is deemed to be a Conclusion of Law is adopted as a
Conclusion of Law. Based upon these Conclusions of Law, IDWR issues the

following

ORDER
THE STATE OF IDAHO, DEPARTMENT OF WATER RESOURCES ORDERS that
the Application for Amendment of Permit Nos. 32-7128 and 32-7136 be APPROVED subject to

the following conditions:

1. Condition of Approval 4 on the original Permits is withdrawn.
2. A new Condition of Approval 4 shall apply to the Permits as foliows:
4. The water user shall develop and maintain the pond

and irrigation system that utilizes 0.11 cubic feet per
second of public water, described in the Bureau of Land
Management's “Finding of No Significant Impact and
Decision/Rationale,” EA Number ID-030-9-46 (January
11, 1990), including but not limited to:

*6 to 8 ponds below the hydropower diversion that create 2
acres of riparian habitat, and

o4 1,000 foot drip irrigation system that supports 0.46
acres of riparian habitai.

RECOMMENDED DECISION AND ORDER, Page f870F 1Ly,
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Or, in the alternative, 5 cubic feet per second shall be
allowed to flow past the feeder camal diversion in the

natural channel of Birch Creek.

3. A new Condition of Approval 14 shall apply to the Permits as follows:

14.  Applicant shall build and maintain a gate in the
hydropower diversion sufficient both to control and measure the
Sflows through the hydropower diversion and fo allow the entire
flow of Birch Creek to flow through the hydropower diversion in
the natural channel of Birch Creek.

DATED this lﬂ day of September, 1998.

e

PETER R. ANDERSON
Deputy Attorney General
Hearing Officer
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CERTIFICATE OF SERVICE

I HERERY CERTIFY that on this Z[ ~~day of September, 1998, I mailed a
true and correct copy of the foregoing RECOMMENDED DECISION AND ORDER
on the following persons listed below by U.S. mail, postage prepaid and addressed as
follows:

Norman C. Young Ronald D. Carlson
Idaho Dept. of Water Resources Eastern Regional Manager
1301 N. Orchard Street Idaho Dept. of Water
Boise, ID 83706 Resources
900 N. Skyline Dr.
Kent W. Foster, Esq. Idaho Falis, ID 83402
HOLDEN KIDWELL HAHN & CRAPO PLLC
P.O. Box 50130 Blair J. Grover, Esq.
Idaho Falls, ID 83405 GROVER & ARCHIBALD
P.O. Box 36
George C. Petersen, Jr., Esq. Rigby, ID 83442
PETERSEN MOSS OLSEN
MEACHAM & CARR Breck H. Barton, Esq.
485 “E” Street BRECK BARTON &
Idaho Falls, ID 83402 ASSOC., PA
P.0O. Box 100

Rexburg, ID 83440

/ P '
Deborah Drew-Ellis
Legal Secretary
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State of IdiffJo ¢
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor
KARL J. DREHER

December 11, 2001 " Director

TED S SORENSON
5203S11E
IDAHO FALLS ID 83404

RE: License Nos. 82-=%488:and 32-7128
Dear Mr. Sorenson:

The Department of Water Resources has issued the enclosed Water Right License
confirming that a water right has been established in accordance permit 32-7136.
Please be sure to thoroughly review the conditions of approval and remarks listed on
your license.

The license is a “preliminary order" issued by the Department pursuant to section
67-5243, |daho Code. It can and will become a final order without further action by the
Department unless a party petitions for reconsideration or files an exception and/or
brief within fourteen {14) days of the service date as described in the enclosed
information sheet about preliminary orders.

A copy of your approved amendment of permit for right 32-7136 is also enclosed.

The Department has aiso issued the enclosed amended Water Right License for water
right 32-7128. The amendment was necessary to add condition no. 8 to the license.
The condition was added to the permit 32-7128 by order on December 5, 2000, but it
was inadvertently omitted from the license. The amended license is an "amended final
order” pursuant to Sections 67-5246 or 67-5247, Idaho Code, and Rule 760 of the
Department's Rules of Procedure. An informational sheet that explains how to respond
to final orders is enclosed.

In preparing your licenses, the Department considered your request to retain the oid
subordination condition from your permits rather than imposing the new subordination
condition used by the Department since the adoption of Section 42-203B(6), /daho
Code. It is the Department's position, however, that the new condition embodies the
intent of the legisiation, and that the Department has the authority to subordinate
ticenses issued for hydropower purposes, even if the permit was issued prior to July 1,
1985. Therefore, to comply with the intent of the legislation, the Department issued
your licenses with the new subordination condition. If an application is filed to

appropriate water upstream from your diversion for a use other than hydropower, you
PProp P Y MICROFILMED PO Y
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Ted Sorenson
December 11, 2001
Page 2

still have the opportunity to protest the application under the criteria set forth in 42-
203A(5), Idaho Code, including the local public interest criteria.

Please note that water right owners are required to report any change of water right
ownership and/or mailing address to the Department within 120 days of the change.
Failure to report these changes couid result in a2 $100 late filing fee. Contact any office
of the Department or visit the Department's homepage on the Internet to obtain th
proper forms and instructions. S

If you have any questions, please contact me at 208-327-7946.

Sincerely,

Shelley W!Keen

Water Rights Supervisor

Enclosures

N"b"'.‘UPrL.w.g_,,
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CERTIFICATE OF MAILING

| hereby certify that on December 11, 2001 | mailed a true and correct copy, postage
prepaid, of the foregoing PRELIMINARY ORDER(Approved License 32-7136) and the

foregoing AMENDED FINAL ORDER (Amended License 32-7128) to the
person(s) listed below:

RE: WATER RIGHT NOS. 32-7136 and 32-7128

TED S SORENSON
5203S11E
IDAHO FALLS ID 83404

Kari Lynn Townsend
Secretary
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o | ‘ RECEIVED
- DEC -7 2001

SORENSON ENGINEERING S
“apariment of Wifater Hesources.

5203 South 11" East
Idaho Falls, Idaho 83404

Phone: 208-522-8069
Fax: 208-522-8223
E-Mail: ted(@tsorenson.net

December 5, 2001

Shelly W. Keen

Kay Walker

IDWR

P.O. Box 83720

Boise, ID  83720-0098

SUBJECT: License #32-7128
Dear Shelly and Kay:

Pursuant to my telecom with Kay Walker today and Shelly Keen several weeks ago here is the
signed Amendment.

I continue to have a problem with condition #5, subordination. In Mr. Keen'’s letter of October 26,
2001 he suggested I review the specific authority for the clause enacted in 1985 (Section 42-203B). 1 have
reviewed the statute. The statute is for “permit issued after July 1, 1985”, My permit was issued March
27, 1985. Therefore, it should not be subject to the legislation, My main objection runs to the “no claim
for future use”, The original permit stated I was entitled to saved water which has evolved to condition 8.
Part of my BLM agreement is that if the ponds are not maintained, then I have to release 5 cts. Therefore, I
continue to feel that condition 9 of the original permit should be used.

Very Truly Yours, |
/Z_'/// /
VL—M\

Ted S. Sorenson, P,.E.

Enc,
T8S/pt

Word 2001 ts\KeenWalker.ltr
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State of Idgo .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

November 19, 2001 KARL J, DREHER
Director

TED S SORENSON
SORENSON ENGINEERING
5203S 11 E

IDAHO FALLS ID 83404

RE: Woater Right Permit 32-07136

Dear Permit Holder(s):

| previously forwarded to you an Application for Amendment so that you could amend
your permit to depict your water right as it has been actually developed. | have not yet
received the amendment. If | do not receive it within 14 days, | will assume you no
longer have any interest in the permit and cancellation proceedings will begin.
Enclosed for your convenience is another amendment form. Please note that the
$50.00 filing fee for this amendment has been paid. If you have any questlons
regarding this matter, please call me at 208-327-7944.

Sincerely,

Haun | otk

KAY W
Sr. Water Resource Agent

KW:klt

Enclosure
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State of IM‘IO .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
October 29, 2001 Director

TED S SORENSON

&/OR SORENSON ENGINEERING
5203S 11 E

IDAHO FALLS ID 83404

RE: Permit No. 32-07136
Dear Mr. Sorenson:

Upon administrative review of your proposed license for the above referenced permit, it was
determined that we could only allow 18,500.0 acre feet per annum under this permit. | have
revised the licensing amendment to show this reduction in the volume to be licensed. -

This reduction is based upon the information you submitted to our office on August 14, 2001
in which you stated “The maximum year experienced to date was 51,050 Acre Feet.” We
have issued the license for your senior right 32-07128 in the amount of 32,600.0 acre feet.
Based on the information you submitted we can only allow 18,500.0 acre feet under this
right since that is the maximum volume you have beneficially used under these rights when
combined.

Please sign the revised licensing amendment and return it to this office within the next 14

days so we can proceed with licensing of this permit. If you have any questions in regard to
~ this matter, please do not hesitate to contact me at (208)327-7944.

Sincerely, \}\Q@

KAY KER
Sr. W Resource Agent

Enclosure
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. RzCEIVED

State of Idaho OCT 12 2001

Department of Water Resources P
APPLICATION FOR AMENDMENT rexezinent of Water Resouce

{For Licensing Purposes)
WATER RIGHT NO. 32-07136

Date of Priority: January 03,1984 Maximum Diversion Rate: 30.00 CFs
Maximum Diversion Volume: 21,700.0 AF

Comes now TED S SORENSON And/Or SORENSON ENGINEERING
5203S11E
IDAHO FALLS ID 83404  and represents to the Director of the ldaho Depariment

of Water Resources that he is the owner and holder of Permit to Appropriate the Public Waters of ihe
State of ldaho No. 32-07138, and requests that the permit be changed as follows:

Source: BIRCH CREEK Tributary: SINKS
BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
POWER 01/01 to 12/31 30.00 CFS 21,700.0 AF

LOCATION OF POINT(S) OF DIVERSION:
BIRCH CREEK L5 SEMSWY Sec. 34, Twp 09N, Rge 31E, B.M., CLARK County

PLACE OF USE: POWER

Twp Rge Sec | SE |

08N 31E 14

|

NE | NW SE | NE | NW | SW | SE | Totals
I I
i |

Permit holder asserts that no one will be |njured by such change and that such change will be made at
permit holder's own risk. Signed this g day of

{Signature)

MICROFILMED
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BIRCH POWER COMPANY
5203 SOUTH 11™ EAST
IDAHO FALLS, IDAHO 83404
208-522-8069 FAX 208-522-8223
E-mail: ted@tsorenson.net MEMORANDUM

ro: _ ¢ oy WeAle DATE: 4&,%[&» /
. LL—WM’ CHel Sy

o, Rex €320

| - F3720-00%Y
FROM: [ L 5, Socenon P,
SUBJECT: |
Wede, R Al 39 ~pgi28 0 22 -07/3¢

REMARKS:
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State of I&'IO ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

QOctober 2, 2001 : KARL ). DREHER
Director

TED S SORENSON
5203S11E
IDAHO FALLS 1D 83404

RE. Water Right Permits 32-07136

Dear Permit Holder(s):

| previously forwarded to you an Application for Amendment so that you could amend
your permit to depict your water right as it has been actually developed. | have not yet
received the amendment. If | do not receive it within 14 days, | will assume you no
longer have any interest in the permit and cancellation proceedings will begin.

Enclosed for your convenience is another amendment form. Please note that the
$50.00 filing fee for this amendment has been paid. If you have any questions
regarding this matter, please call me at 208-327-7944.

Sincerely,

. Sr. Water Resource Agent

KW:klt

Enclosure
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State of Iaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
August 23, 2001 Governor
KARL J. DREHER
Director
TED S SORENSON
5203 S11E

IDAHO FALLS ID 83404

RE: Permit Nos. 32-07128 and 32-07136

Dear Mr. Sorenson:

We are in receipt of your letter dated August 7, 2001, regarding the proposed licenses and the
amendment filing fees in the amount of $100.00, Enclosed is Departmental Receipt No. C055546.
We did not receive the signed amendment forms that needed to accompany the filing fees. | have
enclosed revised amendment forms for your signature and submittai.

The amendment forms have been revised to recommend the maximum allowable diversion volume
for the rates of diversion under these permits. Please be advised that | have revised my
recommendations, however, they are subject to change upon administrative review of the proposed
licenses. For Permit 32-07128, | have proposed an amount of 32,600.0 acre feet per year and for
Permit 32-07136, proposed 21,700.0 acre feet per year. These revised recommended volumes are
based on the permitted diversion rates, muitiplied by 1.9835 for 365 days a year. We cannot
recommend any more volume, than these amounts, for these rights.

In regard to the subordination condition (No. 5) on the amendment forms, please be advised that

,ﬁ your permits did contain a subordination condition when approved. The condition was listed under
number 9 on the Modified Memorandum Decision and Order dated March 27, 1985. That condition
has been revised over time to reflect the current policy of the State of Idaho.

Please sign the revised licensing amendment forms and return them to this office, within 30 days of
the date of this letter. If you have any questions in regard to this matter, please do not hesitate to
contact me at (208)327-7944.

Sincerely,

Enclosures .



Q‘arenson Engineering, P.A.
5203 South 11" East RECEIVED

Idaho Falls, Idaho 83404
AUG 14 2001
Phone: (208) 522-5069
Fax: (208) 522-8223 Deparient of Wates Resources
e-mail: ted(@tsorenson.net

August 7, 2001

Kay Walker

IDWR

P.O. Box 83770
Boise, ID 83720-0098

RE: Water Right Permit #32-07128
Water Right Permit #32-07136

Per your letters of July 18, 200, here is the $100.00 filing fee. The proposed permit has
two areas I request modification in.

1. Annual Volume should be:
32-7128 32,580 AF.
32-7136 25340 AF.
57,920 AF. Total

The maximum year experienced to date was 51,050 Acre Feet. The plant economics were
based upon 1982-83 at 53,120 Acre Feet. Irequest a total of 57,920 AF.

2. Condition 5 was not included in the original permit or the recent amendment.
Therefore, it should not be included now.

Ple_ase advise.
Very Truly Yours,
M/‘//H_____
Ted S. Sorenson, P.E.

TSS/ptj

CaMy Documents\Word Perfect\Sorenson Eng\Walker.ltr.wpd
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'State of IQho .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

' DIRK KEMPTHORNE

Governor

July 18, 2001 KARL J. DREHER
Director

TED S SORENSON &/or SORENSON ENGINEERING
5203S 11 E
IDAHOQ FALLS D 83404

RE: Water Right Permit No. 32-07136

Dear Permit Holder(s):

The Department of Water Resources is reviewing the permit referenced above prior to
issuing a water right license. By issuing a license, the Department confirms the extent
of development that has been established in compliance with the terms of the permit.
The examiner who verified your water use reported that certain elements of the permit
have been developed differently than described on your permit. Changes that do not
increase the authorized use of water under the permit can be requested and approved
in accordance with Section 42-211, ldaho Code. Before a license can be issued, your
permit must be amended to depict your water use as it was actually developed.

Based on the examiner's report, the following elements were developed differently than
described on your permit:

(/LMPO' } of Diversion
Place(s) of Use

The enclosed Application for Amendment form depicts the elements of the water right
as they will appear on the license when it is issued. Please review the amendment

form carefully. If you concur with the information presented, please sign the form and
return it with the $50.00 filing fee within 14 days.

If you have any questions, please call me at 208-327-7944.

Sincerely,

Enclosure
MICROFILMED
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Birch Power Co.
5203 South 11th East
Idaho Falls, Idaho 83404
Tel 208-522-8069
fux 208-522-8223
e-mail: ted@tsorenson.net

June 15, 2001
Kay Walker, Senior Water Resource Agent
State of Idaho Department of Water Resources AECEIVE D
1301 North Orchard Street
P. O. Box 83720 0 2001
Boise, ID 83720 JuN ¢
wparimant of Water Restigwes

Re: Permit Nos. 32-07128 and 32-07136
Dear Ms. Walker;

This letter is written pursuant to your letter of June 12, 2001. I apologize for not answering
your April 24, 2001 letter sooner.

1. Here is evidence of compliance with the conditions of condition no. 2, page 18 of the
Recommended Decision and Order. This has to do with “The User shall develop and
maintain the pond ....”" Attached is a letter dated November, 2000, from the Bureau of Land
Management documenting compliance with this condition.

2. Condition number 3, page 19 . “Applicant shall build and maintain a gate in the
hydropower division...” Attached please find a copy of the “as built” drawings showing the
location of this gate and the location of the weir. Please note that some confusion has arisen
because this control gate is downstream in the channel approximately 1.5 miles. The gate i1s
located in this position at the request of the Idaho Department of Fish and Game. This
ensures that the first mile and a half of the channel, which was developed successfully for
fisheries, is not dewatered. The headgate is able to shut off the water and return the entire
flow to Birch Creek. The return is in the bypass channel. A ten foot sharp crested weir 1s
located just downstream of this structure as shown on the attached drawings.

\fzy_x/ /O 22,

Ted S. Sorenson, P.E.

Trusting this to be of value.

C:AMy Documents\WORD\Birchpow\Walker061301.1tr.doc
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State of Idahe
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor
June 12, 2001 KARL J. DREHER
Director
TED S SORENSON
5203811 E

IDAHO FALLS ID 83404
RE. Permit Nos. 32-07128 and 32-07136
Dear Mr. Sorenson:

| sent you a letter on April 24, 2001, requesting documentation that you have complied with
the conditions of approval described in the Recommended Decision and Order approving
applications for amendment dated September 10, 1998. As of this date, | have not received
a response to my letter. Enclosed, for your convenience, is a copy of my April 24™ letter.

Please submit any documentation you may have in regard to the compliance with the
conditions within the next 30 (thirty) days so we can complete our review of these permits.
The documentation could be in the form of pictures or a statement from the watermaster
that you have complied with the conditions. If we don’t receive a response from you, within
the 30-day period, we will assume you are no longer interested in pursuing the permits and
will recommend they be voided.

if you have any questions in regard to this matter, please do not hesitate to contact me at
(208)327-7944.

Sincerely,
KAY WALKER

Sr. Water Resource Agent

Enclosure

MICROFiILMED
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

April 24, 2001 KARL J. DREHER

Director

TED S SORENSON
- 5203811 E -
IDAHO FALLS ID 83404

RE: Permit Nos. 32-07128 and 32-07136
Dear Mr. Screnson:

We are in the final stages of reviewing the above referenced permits for licensing purposes
and find we need more information in regard to the compliance with the conditions of
approval. Pursuant to our telephone conversation last week, enclosed you will find copies
of the permits and the Recommended Decision and Order issued pursuant to the
Amendment approved September 10, 1998.

We cannot tell, from our files, if you have complied with the conditions applied to your
permits in the Recommended Decision and Order approving the application for amendment.
You can see these conditions on pages 18 and 19 of the Order, which | have flagged, for
your convenience. Please submit any documentation that you may have to show that you
have complied with these conditions at your earliest convenience. We will withhold any
further processing towards licensing these permits until we have received your
documentation.

If you have any questions in regard to this matter, please do not hesitate to contact me at
(208)327-7944.

Sincerely,

0 (b
420@(/ N3

KAY WALKER
Sr. Water Resource Agent

Enclosures
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LICENSE REVIEW CHECKLIST

Permit No.:‘}/Q —0 7/ \3@ Date: ?""/ 5—5&) / Reviewer: Kay Walker

Changel/OK

Name/Address W,@/QQ/L Covtbod, ca ‘ﬁ‘*—*é(
Source & Does change clarify original intended source? If no, void permiit.
Point of Diversion: % ng fn/?f/e, @hange (F35/PdS)lAdd (P45/F44) Feds (P40)

fipta in 1/4/1/4)
verla
59 (subdivision description}
Place of Use & 4;_4 W}Z ( Chanés iP41IP4é,))“ Add (P41/P44)  Feds (P43)

W80 (subdivision description)
W27 (ppu acre limit)

Qverlaps: Right(s). 673"7/;23 ‘:ﬂ P /f( Sz'lp / C/(/

File reviewed Profile reports printed

PID & P/U amend (P37)) Feds (P48)
Rate of Diversion: Permitted rate :ﬂ? 2, cfs

4 e
Fee Limit cfs  Recommended Total Diversion Rate _ (/.
Measured ;_Z f . cfs
Theoreatical cfs

Season of Use per new Standards
Water Uses 62& Chainge (P46)
Irrigation ___ ofs af Irrigation - overlap(R58-R61, R62-R65, R66-R69)
Stockwater ____cofs __ af supp. Gw (WB7/0685/104)
}"‘"mc —_—cfs af 21,760 overlap spec combined rts (W35)
Lorsed . 30 cfs maf . <1 acre (W31)
ofs af -~ 7 Domestic (AO1WeS/0Z0NTLO7E)
Total 20 __ofs m‘af ¢ Pawer (W42 or W43/025/027/R22 or R23
" TFish (042)
Fire (G77)
\Water Quality (081/R0O7)
Payette — (W22/047/27A)
tockwater for US (R37)

113
— BT
oy atzfn:;(nf.tg&rES xwﬁijl af s} acres X (FHR) = af

Remarks: wg(@ @53”0—7 ]88\

. _
Additional Conditions ¥ Watermaster Control 33D GW Dist?
¥ GW Measuremeant/Measuring Device Water Msmt. Dist?
Other Crit. GWMA?

Trust RS5 — remove 051) GWMA? _ /

Non-trust (048/049) Government Lots? 3510 I ced ,9/[( fZﬁ’/{_/
Advance Priority? ____yss”  If yes, explain why below. (lhe ‘/JM) '

no

SRBA Claim?  AAD

Adjust memo

i 3
Amend Letters Z ; Z P87, S06 Second Amendment Notice S06



State of Idaho :

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
January 23, 2001 GOVERNOR

KARL J. DREHER
DIRECTOR

Ted S. Sorensen

Sorensen Engineering
5203 South 11th East
Idaho Falls, ID 83404

RE: Licensing of Permits 32-07128 and 32-07136

Dear Mr. Sorensen:

This morning I received your request for licensing of water appropriation permits 32-07128 and
32-07136. Now that the deadline for seeking district court review of the order approving your
amendment has passed without word of an appeal, we will begin reviewing the files to determine
if water right licenses can be issued. Due to the volume of documentation associated with these

permits, it may take several days, possibly up to a few weeks, to thoroughly review the files.

If you have any questions, please contact me at 208-327-7946.

) Jion

Shelley Wal een
Water Rights Supervisor

Sincerely,

3
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QECEIVED
0 ‘ .
AN 12206 Sorenson Engineering
Jepartiicor of Wamer resdiiGes 5203 South 11" East

Idaho Falls, Idaho 83404

Phone: (208) 522-8069
 Fax; (208) 522-8223
e-mail: sorenson(@ida.net

January 18, 2001

Glen Saxton, P.E. Chief
- Water Allocation Bureau

State of Idaho Department of Water Resources
P.O. Box 83720
Boise, ID 83720-0098

RE: Application for Permit 32-07128 and 32-07136
Dear Mr. Saxton:

On December 15, 2000 you issued the final order for the amendment for these permits.
The Proof of Beneficial Use was filed in 1989. The final issuance of the license has never
occurred. It is my opinion that it was held pending resolution of this amendment. In that the

amendment has now been resolved, I am wondering if the final issuance of the license for these
two permits can now occur. I would appreciate it if you could please advise.

Very Truly Yours,
M
Ted S. Sorenson

TSS/ptj
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
ALAN G. LANCE

September 10, 1998

RE: In the matter of Application for Amendment of Water Right Permit Nos. 32-07128
and 32-07136 in the name of Ted Sorenson dba Sorenson Engineering

Dear interested Party:

The accompanying order is a "recommended order” issued by the department

pursuant to Section 67-5243, |daho Code. The provisions of this order will not become
effective until the Director issues a final order in this matter.

Each party to these proceedings who appeared at the hearing may file a petition for
reconsideration, briefs and exceptions to the recommended order and may request oral
argument before the Director of the department as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a recommended order with the
hearing officer issuing the order within fourteen (14) days of the service date of the order.
The hearing officer will act on a petition for reconsideration within twenty-one (21) days of
its receipt, or the petition will be considered denied by operation of law. See Section 67-
5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of this recommended order,
(b) the service date of a denial of a petition for reconsideration from this recommended
order, or (c) the failure within twenty-one (21} days to grant or deny a petition for
reconsideration from this recommended order, any party may in writing support or take
exceptions to any part of a recommended order and may file briefs in support of the party's
position on any issue in the proceeding. Written briefs in support of or taking exceptions
to the recommended order shall be filed with the Director. Oppcﬁ‘w&g!‘ all have
twenty-one (21) days to respond. A 5% 7
Natural Resources Division - Water Resources Unit h

1301 Morth Orchard St., Boise Idaho 83706-2237

Telephone: (208) 327-7920; Legal FAX: (208) 327-7866
Adjudtication FAX; (208) 327-5400



ORAL ARGUMENT

The Director may schedule oral argument in the matter before issuing a final order.
Oral argument on exceptions to a recommended order shall be heard at the discretion of
the Director. If oral arguments are to be heard, the Director will, within a reasonable time,
notify each party of the place, date and hour for the argument of the case. Uniess the
Director orders otherwise, all oral arguments will be heard in Boise, Idaho.
CERTIFICATE QOF Vi

All exceptions, briefs, requests for oral argument and any other matters filed with
the Director in connection with the recommended order shall be served on all other parties
to these proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (58) days of receipt of the written
briefs, oral argument or response to briefs, whichever is later, unless waived by the parties
or for good cause shown. The agency may remand the matter for further evidentiary
hearings if further factual development of the record is necessary before issuing a final
order. The department will serve a copy of the final order on all parties of record.

APPEAL OF FINAL ORDER TO DISTRICT COURT

A party aggrieved by a final order of the Director is entitled to judicial review in
compliance with sections 67-5271 through 67-5279, Idaho Code.

Sincerely,
/,521}7 /Ljyz_o—*
PETER R. ANDERSON

Deputy Attorney General
Hearing Officer

Enclosure

c: IDWR - Eastern Region
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MAY 1 4 1998

Departinany of Water Resotrces

Kent W. Foster, Esq.

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.O. Box 50130

330 Shoup Avenue, Third Floor

Idaho Falls, Idaho 83405

Telephone: (208) 523-0620

Facsimile: (208) 523-9518

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF THE
APPLICATION FOR AMENDMENT OF
WATER RIGHT PERMITS NOS. 32-
07128 and 32-07136 IN THE NAME OF AMENDED AFFIDAVIT OF TED S.

TED SORENSON, d/b/a SORENSON SORENSON IN SUPPORT OF
ENGINEERING MOTION FOR SUMMARY
JUDGMENT AND IN OPPOSITION
and TO PROTESTANTS’ MOTIONS FOR
SUMMARY JUDGMENT

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 32-07252 (formerly
no. 31-07646) IN THE NAME OF
BIRCH CREEK RANCHES, L.L.C.

STATE OF IDAHO )
“)ss.
County of Bonneville )

Ted S. Sorenson, being first duly sworn, on his oath deposes and says:

MICROFILMEG
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1) 1 am the applicant in the above named consolidated matters presently pending
before the [daho Department of Water Resources, have personal knowledge of the facts set
forth herein, and based on such personal knowledge testify as follows:

2) After obtaining B.S. and MLE. degrees in civil engineering from the University
of Idaho and have worked on various water and small hydro electric projects. 1 moved to
Idaho Falls in 1980. From both my schooling and my work experience, 1 was aware of the
Public Utility Regulatory Policies Act of 1978, and the potential opportunities it presented
for development of small hydro-electric projects.

3) Commencing in 1981, I began a feasibility investigation in Birch Creek Valley
regarding the potential for a small hydro-electric power project using the waters of Birch
Creek. Early in my investigation [ became aware of the lands irrigated from Birch Creek,
and it became apparent that the greatest potential for a viable project would be at the lower
end of Birch Creek. As 1 studied available flow and irrigation use data and measurements,
it became apparent to me that large seepage losses historically occurred in the lower portion
of Birch Creek and in the Reno Ditch, a private ditch which diverted all of the waters of
Birch Creek and transported them a distance of over 8 miles to the lands irrigated therefrom.

4) As I considered the possibilities, it became apparent to me that there was a
potential for reducing the amount of the large seepage losses by construction of a new feeder
canal for the power plant in which a soil sealant material could be used. In February of 1982,
I approached Mr. Ben Wilding, one of the downstream irrigators and the watermaster for
Birch Creek, and Mr. Paul DeMourdant, whom 1 understood to be a principle in D&D
Enterprises, Inc., the other downstream irrigator, about the concept of a hydro-electric project
using the waters of Birch Creek and potentially saving some of the water being lost to
seepage. My original idea was for them to develop the hydro electric-facility and retain me
as the engineer. They expressed no interest in the idea.

5) AsIrecall, I heard that Mr. Paul DeMourdant’s interest in the D&D ranch was

taken over by him son, Jim DeMourdant, about eight months later. I then went to Jim

MICROFILME
JAN D2 20
2 -  AFFIDAVIT OF TED S. SORENSON IN SUPPORT OF MOTION FOR' S Y JUDGMENT

AND IN OPPOSITION TO PROTESTANTS® MOTIONS FOR SUMMARY JUDGMENT



DeMourdant and suggested the same idea, which he also ignored. Over the next few months,
I also proposed other concepts to Mr. Jim DeMourdant and Mr. Ben Wilding, including a
joint venture. A copy of a memo I prepared and presented to them dated February 2, l1983,
is attached hereto as Exhibit “A”. The irrigators did not respond to my suggestions. From
my investigation, I became convinced of the feasibility of the project and decided to proceed
on my own.

6) As I continued my engineering efforts, it became more and more apparent that
it would be necessary to move the point of diversion for the feeder canal for the power plant
upstream from the Reno ditch diversion. In my contacts with Idaho Department of Fish and
Game and Bureau of Land Management, I came to understand that they would insist on a
bypass flow of 5.0 CFS for mitigation of riparian amenities along Birch Creek between any
new point of diversion and the Reno ditch diversion. They also suggested I try to enter into
an agreement with D&D and Wildings to move the ditch. 1then prepared a letter dated April
4, 1983, which I sent to D&D and Wildings, a copy of which is attached hereto as Exhibit
“B”, seeking formal permission to substitute a new ditch for some portion of the old Reno
ditch. I never received a written or verbal response to the letter, and neither Wildings nor
D&D ever agreed to or granted permission for relocation of the ditch, verbally or in writing.

7 1 eventually applied for a preliminary permit from the Federal Energy
Regulatory Commission (FERC) which was granted, effective September 1, 1983. A copy
of the letter from FERC advising me of the issuance of the preliminary permit is attached as
Exhibit “C”.

8) I also filed application with Idaho Department of Water Resources for a water
right in September of 1982, which was assigned no. 32-7128. Then, in January of 1984, 1
filed a second application which was numbered 32-7136. Ben Wilding and D&D protested
these applications. During these months [ also met with Ben Wilding, Jim DeMordaunt,
Roger DeMordaunt and their attorney on various occasions to advise them that my findings

indicated a savings of more than 14.0 CFS could potentially be effected, and that it appeared

3 — AFFIDAVIT OF TED S. SORENSON IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO PROTESTANTS’ MOTQW% E%I\E/IMARY JUDGMENT
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there would be 5.0 CFS required as a bypass flow. They indicated they were not interested
in participating in any manner and continued their protests. A hearing on the protests was
held before Mr. Bobby D. Fleenor of IDWR on April 5, 1984. After the proposed
memorandum decision and order were issued by Mr. Fleenor, D&D and Wildings objected
and filed exceptions to it. Even after the final decision by IDWR and Mr. Fleenor, D&D
appealed it to the district court.

9) I have reviewed the Ray Michener letter dated February 16, 1984, but since I
already had a preliminary FERC permit and hence the exclusive right to develop the project
using the waters of Birch Creek, I do not believe his proposal had any viability.

10) By December of 1984, I had finally decided to locate the power house at or
near its present location and to use PVC liner, which I believed would be more effective in
reducing seepage losses. I first approached D&D and was able to purchase an option to
acquire a small parcel of wasteland. In 1986 I purchased from D&D and Ben Wilding the
small tracts of land where the power plant is now located and for access. The land I
purchased was unproductive land covered with sagebrush. 1 paid $500 per acre for the land,
which was 5-10 times its market value at that time. [ certainly made no representations about
furnishing saved water to either irrigator in connection with the purchase of the land.

11)  Icompleted the project and began to divert water through the new lined canal
and to generate power in the spring of 1987. I also bypassed 11%, up to 5.0 CFS5, as
required, down the channel of Birch Creek, but the water never flowed down the channel
more than about 500-800 feet before it all sank. As I began to work with the Idaho
Department of Fish and Game and the Bureau of Land Management to remedy this problem,
it became apparent that it could be done with a series of lined ponds supplied by a plastic
pipe which could also provide water for a number of watering troughs with only a small
fraction of the 5.0 CFS bypass flow requirement. I drove to Jim DeMordaunt’s home where
I met with him and discussed what I felt was a possibility to save most of the 5.0 CFS bypass
water which could be available %H‘%ﬂdﬂ.&ﬁnﬁted him to join me in the effort and to use

e 082 om
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the extra 5.0 CFS and anything else we could save for irrigation. He declined. I also visited
with Cleo Wilding about the possibility but he indicated he had no interest.

12)  Twent ahead on my own with the revised mitigation plan and by January 11,
1990, I received the written approval of the Bureau of Land Management and on March 12,
1990, 1 received written approval of Idaho Fish and Game to terminate the 5.0 CFS bypass
flow and continue with just the .11 CFS required to supply the ponds and the troughs. On
June 15, 1990 I received formal approval from FERC. Copies of the formal approvals are
attached as Exhibits D, E and F. After having received notice that the substituted mitigation
would be accepted, I filed application with IDWR to have the condition regarding the 5.0
CFS bypass flow modified on the two water right permits. Again D&D and Wilding
protested the application.

13)  The cost of the revised mitigation work has been just under $100,000. Yearly
maintenance has average about $2,000. In recent years, I again offered Jim DeMourdant and
LaVar Newman an opportunity to receive the additional 4.89 CFS of saved water by
contributing, between them, from $15,000-25,000 to the cost of the additional mitigation
work. They have continued to decline and to press their protests to my application.

14)  When I was performing my feasibility investigation and doing the preliminary
engineering back in 1981, 1982 and 1983, I obtained all the records and data I was able to
find of measurements at various locations to determine the magnitude of the seeﬁage losses
in the relevant reaches, both of Birch Creek and the Reno ditch. I also employed the services
of Don Shenton in making additional measurements. From records of USGS for the Eight
Mile Canyon road gauge and the University of Idaho for the gauge on Reno ditch about a
mile upstream from the old splitter box structure, [ prepared a summary entitled, “Reno Ditch
Flow Comparison”, a copy of which is attached hereto as Exhibit “G”. A copy of a map,
showing the distances and relevant locations with respect to the proposed hydro-electric
project is also attached as Exhibit “H”. Since the filing of my application for saved water,

I have employed Dr. Charles E. Brockway to review and analyze seepage losses, both as to

5 —  AFFIDAVIT OF TED ¥ §URERUMELSUPPORT OF MOTION FOR SUMMARY JUDGMENT
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the historical amount in the dewatered portions of the Birch Creek channel and the Reno
ditch that have been replaced by the feeder canal for the power plant, and as to the losses

which presently occur through the new facilities.

ﬂ/
Dated: S-¢-9% Yirtge s

Ted S. Sérenson B

3 A OIT)
NOTARY PUBLIC

RENAE STERZICK / f Aﬁ -
o SAEOF DAY LAl AN e g

My c“o?;m“‘f"w;u?},'&"ﬁai‘j’:n'ﬁ“m Notary Public for Idaho /
(seal) Residing at Idaho Falls, Id

My Commission Expires: __{-/ <’/ sosdt

MICROFiLME
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CERTIFICATE OF SERVICE

I hereby certify that [ am a duly licensed attorney in the State of Idaho, resident of and

with my office in [daho Falls, Idaho; that I served a copy of the following described pleading

or document on the attorneys listed below by hand delivering, by mailing or by facsimile,

with the correct postage thereon, a true and correct copy thereof.

DOCUMENT SERVED: AMENDED AFFIDAVIT OF TED S. SORENSON IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
AND IN OPPOSITION TO PROTESTANTS® MOTIONS

FOR SUMMARY JUDGMENT
ATTORNEYS SERVED:
Blair J. Grover, Esq. [First Class Mail]
GROVER & ARCHIBALD
P.O. Box 36
Rigby, Idaho 83442-0036
George C. Petersen, Esq. [First Class Mail]

PETERSEN, MOSS, OLSEN,
MEACHAM & CARR

485 "E" Street

Idaho Falls, Idaho 83402

Peter Anderson

IDAHO DEPARTMENT OF WATER
RESOURCES

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

i

Kent W. Foster, Esq.

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

GA\WPDATA\KWRGI3ATEDAFFID AMD:kme

MICROFiLME

[First Class Mail]

Dated: S/' / ';:/‘9 £
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Ted 5. Sorenson P.E.-L.S.
CONSULTING ENGINEER
550 LINDEN DRIVE
IDAH FALLS. IDAHE 33401

EXHIBIT «A"®

Bus: JN-322-Riny
© Kev MRS lueldny

=
1l
|=
|C
4

Ben Wilding
Steve Phillips
Jim DeMordaunt

February 2, 1983

BEDLOSS ELIMINATION DATA

Gentlemen,

Attached is a sheet which will give you some ideaz of the water that
can- be utilized which is now seeping away as bedloss.

The upstream flow was measured at the USGS gaging station at Eight
Mile Canyon Road (approximately 8,000 feet unstream of the proposed
diversion),. The downstream flow was measured by the University of
Idaho Water Resource Institute where the road crosses Reno Ditch

as shown on the attached map (approximately 1 mile southwest of
Reno Ranch). The total distance between the two measuring points
is approximately 49,500 feet. Of this distance, approximataly
28,000 L.F. would be replaced by the new ditch.

With the proper sealing of the new ditch, approximately 57%
{28,000/49,500) of the present bedloss could be eliminated.

The far right column shows the additional water that would bhe
available (average 9.3 ¢fs or 465 inches) June through September.

Trusting this to be of wvalue.
Very truly yours,
/\/’ ,Z/'

Ted S. Sorenson, P.E.

Consulting Engineer
T3S:kwpy —
encs. CROF!LMELJ
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EXHIBIT “B” . - .

Ted S. Sorenson P.E.-L.S.

CONSULTING ENGINEER
£50 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401

Bus: 208-322-8069
Res: 208-529-2469

April 4, 1983
TO: RENO DITCH IRRIGATORS

Gentlemen,

Enclosed is an analysis of the impact of the proposed new ditch
on irrigational flows. Figure 1 shows the overall project as
well as the present estimated bedloss based upon flow measurements
taken by the University of Idaho (attached as Exhibit One) at the
locations shown. For example, presently approximately 3.7

cfs is lost from Eight Mile Gauging Station downstream to the
present diversion. Approximately 17 cfs is lost from Eight Mile
Gauging Station downstream to the Reno Ranch splitter box. This
data is calculated using flow data from the USGS Gauging Station
at Eight Mile Road and flow data taken by the University of Idaho
near the Reno Ranch splitter box. The data is enclosed for your
exaimination. I would like to take several measurements this
summer to further verify these numbers.

Table 1 lists the comparison between the present situation and the
proposed situation. Although the new ditch could provide 9.3

cfs additional flow if bedloss and evaporation were totally elimin-
ated (of course this is not possible), a reasonable estimate of the
additional water available would be 9.3 cfs less 3.0 cfs (for
evaporation and bedloss in the new ditch) or 6.4 cfs additional
flow {approximately 315 inches).

The next question that arises is - Can the irrigators divert the
water at the new diversion? Essentially all the water available
at the new diversion would be required to meet your existing
decreed water rights. The gquestion arose - What about early spring
and late fall flows in excess of 45 cfs? Apparently this water is
let down from upstream irrigators when not needed. Accordingly,
you have the right (according to my understanding) to lease water

from existing upstream decreed water rights and therefore divert
in excess of 45 cfs.

What about Fish & Game and the B.L.M.'s requirements for bypass
flows? My approach would be to file a minor license with FERC for
the project. This has the effect of giving the final say to the
Federal Energy Regulatory Commission (FERC) - not the Fish & Game
or the B.L.M. The loss of water in 3,000 L.F. of Birch Creek

MICROF L.,
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RENO DITCH IRRIGATORS
April 4, 1983
Page Two

would be offset by 6 miles of new ditch which could support a
fishery. I would need to hire a fisheries expert to document
same. Therefore, no continuous bvpass flow would occur because
the loss of fishery habitat would be offset by production in
the new ditch and because all water must be diverted to satisfy
your existing water rights.

I would appreciate your permission to install the new ditch to
deliver your irrigation water with the express provisions that:

1) The new diversion divert water for which you have a legal
right.

2) That the bedlosses in the new ditch be less than the segment
0f old ditch replaced.

3) If the new ditch fails to meet these conditions you would have
the right to abandon the new ditch and revert to the old ditch.

Trusting this to be of value.

Very truly yours, -

Lo o

Ted S. Sorenson, P.E.
Consulting Engineer

TSS:kw
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EXHIBIT »C” EDERAL ENERGY REGULATORY COMMISSION
REGIONAL OFFICE

819 Taylor Street
Fort Worth, Texas 76102

September 28, 1983

In response refer to:
QOEPR-FW-7194-1ID

Mr. Ted S. Sorenson
550 Linden Drive
Idaho Falls, Idaho 83401

Dear Mr. Sorenson:

The preliminary permit, effective September 1, 1983, for the proposed
Birch Project, No. 7194, was issued September 7, 1983, to Birch Power Company
for a period of 24 months. ‘

The Fort Worth Regional Office has the responsibility to monitor activ-
ities being performed under the permit. This will in¢clude review of various
studies required by the permit, performing field inspections, and attending
pertinent planning meetings as appropriate. It is requested that you keep us
informed of scheduled meetings that would entail planning for your project.

Our immediate concerns are the requirements of Articles 8 and- 9 of the
preliminary permit. Article 8 requires the submission of reports each six
months on the progress of ail investigations, consultations, studies accom-
plished, and work contemplated. As a minimum, the report must briefly describe
the purposes and scope of 2l1 conferences and investigations, identify partici-
pants, summarize decisions and conclusions, provide a schedule for completing
remaining work, and contain copies of‘?mgortant correspondence and studies. -
Each report must include a statement summarizing the permittee’s concliusion as
to the feasibility of the project and permittee's anticipated date for submit-
ting a 1icense or exemption application, as appropriate. The first report
is due on February 28, 1983, and should include a specific schedule showing
when study tasks will start and when they will be completed. One copy of
the report should be submitted to this office, and three copies to the Director,
Office of Electric Power Regulation, Federal Energy Regulatory Commission,

Mail Stop 300-RB, 825 North Capitol Street, N.E., Washington, D.C. 20426.

In particular, the report should address the following items:

(1) the studies conducted during the past 6-month period (copies of
study reports should be furnished);

(2) summary of consultations with agencies, and copies of correspon-
dence and meeting notes verifying that such consultations took place during
the past 6-month period;

(3) an ocutline and summary of engineering, environmental, and other
investigations to be conducted during the ensuing 6-month period to deter-
mine the feasibility of the project as delineated by Article 1;
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(4) a summary of the consultations with the appropriate Federal, state,
and Tocal agencies that will take place during the ensuing 6-month period as
outlined by Articles 7 and 10; and

(5) an assessment of the feasibility of the project.

You are especially urged to contact the appropriate Federal, state, and
Tocal agencies to obtain their views and requirements regarding the studies
you intend to undertake. The list of agencies you must contact is included
in our publication titled “Hydropower Licenses and Preliminary Permits.” If
you do not have this list, a copy of the publication may be obtained for
$7.50 from Federal Energy Regulatory Commission, Division of Public Informa-
tion, Room 1000, 825 N. Capitol Street, N.E., Washington, D. C. 20426.

Article 9 specifies that the permittee designate a 1iaison officer for
the purpose of assuring the cooperation required by the terms of the permit.
You should advise this office by November 7, 1983, as to who will assume
your liaison responsibilities. Article 9 requires that the liaison officer
communicate with appropriate agencies within 60 days of the date of the
permit's issuance. The liaison officer should atso keep these agencies in-
formed of the progress of investigations. Mr. Jack Quarles, Civil Engineer,
of this office, telephone number 817-334-4560, has been designated as our
representative who will work with your 1iaison officer.

This office will exercise administrative supervision over those activi-
tjes within the scope of the permit that include required onsite inspections,

assurance of timely submittal and review of submitted reports and review of
work in progress.

Failure to diligently pursue investigations or comply with other require- ~
ments could result in cancellation of the permit. In order to maintain your
priority for license application, an application for the project must be
filed before the permit expires. Due to the competition for hydropower
sites and the benefit of renewable resources, neither the period for the
permit nor the time for filing a license application will be extended uniess
extenuating circumstances develop.

Sincerely yours,

Arthur C. Martin
Regional Engineer

By /". s

~ / Acting
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FINDING GF RO SIGNIFICANT DA
EXHIBIT “D” . AND .

DECTSTON/RATIONALE

EMA Nuxber: ID-030-9-46
EA Name=: Lower Birch Creek Mitigation

Envircrmental Compl iance:

The enviromental document has been armlvzed and a firxding of no significant
impmct lwws resulted. Therefore, it is concluded timt the proposed action wonld
ot significantly affect the quality of the hhamn envircment. Preperation of an
egvircrmental impsct statement pursmant to Section 102(2) (c) of the Natiomml
Envirormental Policy Act of 1969 is not required to proceed with the proposed
action.

Decision and Ratiomle:

I bave received the envircrmmental assessment axd bave determined that the
proposed action wonld provide improved mitigation for Lower Birch Creek. Based
cn this review ard my persomal knowledge of the area, my decision is to acoept
the proposed action with the following stipulatioos:

1. Birch Power Comparny will cbtain written conorrence or authorization
from FERC, Idsho Department of Fish and Game, axi Idaho Departmemt of
Rater Resourees prior to taking any action on this proposald.

2. The 5 cfs minimm flow will contime to be delivered to Lower Birch
Creek until the mitigation porxd system (2.0 acres) anxd drip system (0.46
acre} is in place and operatiooal.

3. The drip system will be oonitored apd if determined to be in adequate to
mintain the existirng birch trees (within 600 feert below the diversion)
an additional 0.46 acres of riparian pond system will be developsd by
Birch Fower).

4. Birch Power will be resporsible for copstroction, operation, arxd
maintenance of the mitigation development.

5. Should the mitigation proposed fail to provide adequate agqumtic/riparian
habitat {(as specified in proposal) due to improper design am
construction or lack of necessary smintermnce, the minimam flow
requirement will be reinstated.

7 e
| ol

Date
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IDAHO FISH & GAME
600 Scuth Walnut / Box 25
Boise. Idaho 83707 March 12, 1990

Mr. Ted Sorenson

Scorenson Engineering
560 Linden Drive

Idaho Falls, ID 83401
Ref Birch Creek Hydro, FERC No. 7194
nent to Article 404
Minimum Stream Flow
Dear Mr. Sorenson:

Idaho Department of Fish and Game personnel have reviewed your proposal to mitigate lost
riparian vegetation in Lower Birch Creek due to inadequate stream resource maintenance
flows. The Idaho Department of Fish and Game will not cbject to the proposal as submitted,
which includes:

1. Replace riparian vegetation at a rate of 1.5:L

2. Eliminate the 5 cfs minimum flow in the by-pass reach.

3. Comtmctandmajntainadripirrigationsysttomppmriparianvegetaﬁm

4. Construct and maintain six to eight ponds/riparian systems.

6. Construct 1 1/4 miles of fence as outlined by the U.S. Bureau of Land Management.

6. Develop one livestock watering facility.

Although we will not object to the proposed mitigation for Lower Birch Creek, we wish to
make it clear Idaho Fish and Game will not follow this same path again. For all future
deveiopers, we will irsist on flows that will insure protection of riparian communities.

Thank you for the opportunity to comment.

ef
TT:WR:tlv Coordination
cc: Reg. 6 (Idaho Falls)
FERC
BLM (Big Butte Resource Ares)
USF&WS

Cecil D. Andrus / Governor
Jerry M. Conley / Director
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UNITED OTATES OF AMERICA
FEDERAL BHERGY REGULATORY COHMISAION

Project Ho, 7194-009

Blrch Power Company
Idaho

ORDER MORITYING MINIMUM FLOW REBQUINED BY ARTICLE 404,
APPROVING RIPARIAN HABITAT MITIOATION PLAN AND
DELBTING ARTICLE 403

{ Issued Juna 15, 1990 )

on March 9, 1990, the Blrech Power Company, llcensee for the
Birch Creek Hydroelectric Project, requested that the minimum
flow requirement of article 404 be modified. Axticle 404
gquires the licensee to dlschargs from the project a continuousn
foum tlow ot 5 cubic foet par wecond {cfs), or 11 percent of
flow of Blrch Creek, whichaver is leas, as moasured
wnediataly downstream from the project diversion, for the
protection of riparfan vegetatlion and wildlite rescurces. The
licensee now propossa to gfeduce the minimum flov to the amount
nececaary to malntain riparian habitat it will davelop below the

project diversien.

As an alternative to relessing tha required S-cfa winimum
flow, the licenses proposes to bulld snd maintain 6 to 3 ponds
below the diversion. Approximately 2.46 acres sf riparlan
habitat will be created ws asgoclation with the ponds, The
principal cocmponsnta of the llcensas's plan are installing about
6,000 (eok of buried water muﬂouuaa. constructing 6 to 8 ponds,
installing 1,000 feet of drip irrigation system, constructing
1,25 miles of livestock fencing, snd developing one livestock

water facillty.

The licenses proposed the alternative minlwum flow snd
riparien bhabltat mitigation plan becauss the current minimum flow
discharged Inte Birch Creek will not preserve a significant
portion of the riparfian habitat belov the project diversion. Tha
v“vmnm flov percolates Into an alluvial fan withln a shart
distance from the diverslon. Thls flow will maintaln only about

4 acras of riparlan habitat, By lwplementing the alternative
igation plan, about 2,46 acres of riparisn habitat will be

ated and majintalned.

Tha 1.5, Fish and Wildlife Service, tha Idaho Departwment of
Fiah and Gama, and the Bureau of Land Managamant conour with the
licensee's propossl to modify article 404 and davolop Lthe
rlparian habltat below the n«ennn-oz.

oC-A-7

EXHIBIT «F»

The licenses's plan to creats and maintain riparian habltat
will result In an increase in riparian habitat compared to long-
ters conditions under the current miniwun flow requlired by
article 404. The siniwum [low can ba reduced to the amount .

necessary to maintain tha planned riparian habltat without
by reducing ths minimum flow

cauping adverse impacts. Further
to the amount necessary to saintsin the planned riparian habltat,
about 2,700 acre-feat of water will ba mvallabla for power

production and irrigation.

After considering the envirommental information in the
licensea's ragquest for modification of article 404, the staff's
independent assessrent 1/, and agency comments, the Director
findes that the issuvance of this order is not a wmajor Federal
action wigniflicantly affecting tha quallty of the human

environment.

Article 405 requires the licenses to Install a streamflow
gage below the diversion, Because the streamflow gage will no
longer ba necessary, article 405 should be deleted from the

llcense,

The Plrector ordern:

{A) The licensee shall Ilmplement the Blrch Creek
Alternative Flow :pn—m-n—oz Plan filed on March 9, 1990, to
create and malntailn riparian hablitat below the project's

diverslion.
{B) Article 404 is amended as follows:

Yarticle 404, Ligenses shall discharge f(rom the Birch
Creek Project diversion a continuvous minimum flow
sufficiaent to wmaintaln the riparian habltat described
in Its Blrch Creek Alternative Flow Mitlgatjon Plan

V4 Environmental Assessment, Plan to Provide Alternative

Hinfwum Flow and Create Riparian Habltat, 8irch Creek .
tiydroelectric Project, FERC Mo, 7194-003, Idaho, 4
Fedarai Energy Regulatory Commission, dated June 4, =
1990, This documant §s avallshle In the Commisslon's <= =
publie files assoclated with thle proceeding. 1
' o
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giled on Harch 9, 1990, and required uM paragraph A of
thias order. This flow may bs temporarlly nodified i

required by opsrating emargencies bayond tha control

of the licensas and for short periods upon mutual

agreement among the licenses, the Idaho Dapartazent of

Fish and Gama, and the United States Burean of Land

Hanagement ,*

(c) Tha licenses shall tils with the commission an annual
report providing the results of its monitoring and maintenance of
the ripacian community davaloped according to the plan required

pacagragh A, The report shall include any changes in design
operation of the system necessary to support ths amount and
ality of viparlan vegatation -u.nmn—sn by the plan. Ths
1icensen's fillng ehall also include the comments of the Bureau
of Land Hanagement, the U.8. Flsh and Rildlife Jervics, nnd the
1daho Department of Fieh and Game on tha annual report, The
annual reports shall be filed by Decaember 31 of aach year
beginning in 1991t and contlinue for 10 m-swu or until directed
otherwise by the Comsisslon, The Commlsslon ressrves tha right .
to require changes to the mitigation plan ragquired by .

paragraph A.
{p) Article 405 of the license is daleted.

{E} This order 1a lssued under authorlty delegatad ta tha
pirector and is final unless appesled to the Cosmisaion under
Rule 1502 within 10 days tzrom tha date of its lesuvance,

| 1t

' J. Mark Robinson
pirsotor, Division of Project

Compliance and Administration

“’?ICROF’LMED

DERAL ENERGY REGULATORY COMMISSION
WASHINGTON. D.C. 20426
OFFICIAL BUSINESS
PENALTY FOR PRIVATE USE. 5X0
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" EXHIBIT “G”

EXHIBIT TWO

RENO DITCH

FLOW COMPARI

SON

s Sgggﬁ;?' 1980 USGS / U OF I DATA VS. 1983

(All flows in cfs, 1 cfs

= 50 inches)

8/80 8/23/83
1. Proposed Diversion .
(sTA 85 + 00) 43.0% 43,77
I
2. Existing Diversion
_(STA 112+00) 42.0%* 42.07
3. Flow - Reno Ditch i}
near Micro Wave Tower 34.0%* 33.13
(3Ta 26 + 500}
4, Flow at Reno Ranch .
Splitter Box 28,7 PR 30.2
(STA 500 + 00) -,
CTH
5. Bedloss Existing |
to Proposed Diversion 1.0 1.7
6. Bedloss - Propeosed Diversion
to Micro Wave Site 9.0 10.64
7. Bedloss Proposed Diversion
to Reno Ranch Splitter Box 14.3 13.57

*1970 - 1980 USGS average (Eight Mile) less 1980 prorated
bedloss (U of I Gauge)

7
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Blair Grover

GROVER & ARCHIBALD
215 Farnsworth Way

P.O. Box 36

Rigby, Idaho 83442
(208) 745-6653

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR )

AMENDMENT OF WATER RIGHT PERMITS PROTESTANT NEWMAN'S
NOS. 32-07128 AND 32-07136 IN THE NAME MOTION FOR SUMMARY
TED SORENSON d/b/a SORENSON JUDGMENT
ENGINEERING

and

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 32-07252 (formerly No. 31-07646)
IN THE NAME OF BIRCH CREEK RANCHES,
LL.C,

R i e S i g

COMES NOW the protestant Lavar Newman and pursuant to IDAPA 7.01.01 (Rule 565) and
IRCP 56, and moves for an order granting a summary judgment and/orr otherwise holding the
applicant is not entitled to any saved water for the following reasons:

1. Applicant has no right to any alleged water.saved in the Reno Ditch because it is a private
ditch and the water flowing therein has already been appropriated.

2. The applicant's claim to saved water is barred by the doctrines of equitable estoppel and
quasi estoppel.

This motion is based on the records and files herein, the Memorandum submitted in support

hereof, and the Affidavit of Blair Grover submitted in support hereof.

PROTESTANT NEWMAN’S MOTION FOR SUMMARY JUDGMENT ) ﬁ?&iﬁ bFiLMEG




DATED this_7__day of April, 1998.

GROVER & ARCHIBALD

BLAIR GROVER

CERTIFICATE OF SERVICE

[HEREBY CERTIFY that I am a duly licensed attorney in the State of Idaho, with my office
in Rigby, Idaho; that I served a copy of the foregoing document or pleading upon the following
person(s) at the addresses below their names either by hand delivering, by facsimile transmission
(Fax), or by mailing said document in the United States mail with the correct postage thereon, a true
and correct copy thereof this Zﬂ day of March, 1998.

Attomey Served: Peter R. Anderson (Mail)
Department of Water Resources :
1301 North Orchard Street
Boise, ID 83706-2237
Kent W. Foster, Esq. (Mail)
P.O. Box 50130 FO
Idaho Falls, ID 83405
George Petersen, Esq. (Mail)

485 "E" Street
Idaho Falls, ID 83402

Breck II. Barton, Esq. (Mail)
P.O. Box 100
Rexburg, 1D 83440
BLAIRGROVER )

PROTESTANT NEWMAN’S MOTION FOR SUMMARY JUDGMENT  Page 2
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Blair Grover

GROVER & ARCHIBALD
215 Farnsworth Way

P.O. Box 36

Rigby, [daho 83442

(208) 745-6653

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR
AMENDMENT OF WATER RIGHT PERMITS
NOS. 32-07128 AND 32-07136 IN THE NAME
TED SORENSON d/b/a SORENSON
ENGINEERING

PROTESTANT NEWMAN'S
MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY
JUDGMENT

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 32-07252 (formerly No. 31-07646)
IN THE NAME OF BIRCH CREEK RANCHES,

)
)
)
)
)
)
and )
)
)
)
)
LLC., )

)

A. FACTUAL BACKGROUND.

The evidence already adduced in the transfer proceeding, indicates Birch Creek rises from
springs in Clark County and flows southward approximately two (2) miles to the Upper Simmons
Ranch at an evaluation of 6,300 feet. The first irrigation diversions are there and were made by
Simmons in approximately 1977. It continues in a southerly direction, with intermittent diversions
for irrigation of lands along its banks in Birch Creek Canyon for another five (5) miles. It continues

southerly for approximately eight (8) more miles where the entire creek is now diverted in what is

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Page 1

KPS B -

A TR RN

L T FEifeg
NPy



known as the "Power Channel." Historically, it continued flowing south and west into the desert
where it disappeared into what are known as the "Birch Creek Sinks."

Sometime in the early part of the century, the Reno Family constructed a ditch approximately
five and one-half (5 }%) miles in length to carry water from Birch Creek to what became known as
the "Reno Ranch" now owned by protestants Lavar Newman (Newman) and D&D Enterprises, Inc.
{D&D). In the summertime, the entire flow of Birch Creeck was diverted into the Reno Ditch, while
in the winter most of it flowed to the Birch Creek Sinks. The rights to use of the water were
determined by the Reno Decree dated September 6, 1922.

Seepage losses in both the creek and the ditch were and are significant. While there are
numerous measurements of the losses on Birch Creek, there are far fewer measurements of losses
in the Reno Ditch. In fact, there are no known measurements of losses in the ditch prior to 1983
when the applicant employed Don Shenton, watermaster, to make some measurements. Those
measurements reflect losses of 10 cfs to 15 cfs.

For many years, losses were controlled and reduced by use of bentonite. D&D and Wilding
used 600 to 800 cubic yards of bentonite per year from a pit owned by the Wilding Family (Cleo
Wilding testimony - March 12, 1997, Steve Phillips testimony, Transcript April 17, 1990 hearing
p. 399). That represents a major effort: at 10 yards per load it is 60 to 80 truck loads per season.

In approximately 1977, the Bureau of Land Management prohibited further use of bentonite.
That left few viable alternatives to control losses in the creek or ditch. In 1991, the parties installed
a liner on a portion of the creek. At first the losses increased substantially. They are now back to

where they were before the liner was installed. It remains to be seen whether it will furnish any

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Page 2
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significant benefit. A pipe could have been used, but it would have been a major expense for 5 Y2
miles of pipe large enough to carry the water. It was also possible to line the ditch with cement.
However, weather breaks cement ditches so badly they are rarely used. Given the low margins in
agriculture during the 1970's and 1980's, it would have been difficult to justify doing either of those
things in the Reno Ditch.

In approximately 1982, Ted Sorenson (Sorenson) on behalf of the applicant, began talking
to D&D and Wilding about, changing the diversion point of their irrigation water, constructing and
lining a new ditch, and installing a power generating facility. He represented both orally and in
writing as irrigators they would receive the benefit of any saved water that resulted. By letter dated
April 4, 1983 to the Reno Ditch irrigators (Exhibit 245 in Transfer Proceeding), he represented the
new ditch "could provide 9.3 cfs additional flow" which would be available for the irrigators. He
made similar representations orally to Jim DeMordaunt.

At the hearing for the permit held April 5, 1984, applicant's attorney, Ray Rigby, represented
at the beginning:

"Qurs is an application for a nonconsumptive use, theirs is an in-stream, or
consumptive use, those water rights are established, they're regulated by the
Department and not by us and so we feel that it should be for clarification
purposes and not with any intent whatsoever to suggest that it should or it
should not be a condition of the permit, and that's a matter that should be
resolved between the respective water rights holders." (p.4)(emphasis
supplied).
Further, Mr. Rigby states:

"MR. RIGBY: Whatever he is allowed to take for power purposes if a permit
is granted, he would take down the in effect the new ditch.

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Page 3
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MR. PETERSEN: The new ditch.

MR. RIGBY: Right, and leave it to the Department and the relative rights of
the water users to decide how else that should be treated. In other words, it's

just not ours to decide. . . the amount we'd like to use is as contained in the
application, 45 by 7128 and 30 by 7136." (pp.5 and 6).

Sorenson himself testified in that hearing as follows:

"One, the irrigators for many, many years have lost a great deal of their water
from the point of diversion to the point of use and in my discussions with Mr.
Wilding over the past several years, in the years that he has ranched in that
area, he has looked, schemed, investigated ways to increase his water supply,
to my knowledge they have lands that go dry each year for the want of water.
The, to my knowledge the pump lift, if they are to pump water from well is
on the order of 4-500 feet. And the answer to the, my answer to that is this,
the only economical way to increase that water supply is either to pipe it or
ditch on a contour and put it in a pipe, some combination. This is what we
are proposing to do. Our interest is to develop power. The site benefit is

increased water, decreased bed loss, so it's to their benefit to_increase

irrigational supplies. So there's a public benefit in my mind, to the irrigators
both Mr. Wilding and the D&D Ranch." (p.24)(emphasis supplied).

"So my answer to that question, is that the irrigators it's to their benefit and

to the Fish and Game and to the sportsmen and the environmental needs of

the state of Idaho. they can both come out ahead. Yes.” (p.25)(emphasis
supplied).

Wilding certainly had the impression any savings would inure to the benefit of the irrigators
and testified:

"MR. RIGBY: Mr. Wilding as I understand it you and the other users of
water have been concerned for years about the tremendous ditch bed losses
all along Birch Creek and particularly from the point of diversion down to
your place of use, isn't that true?

MR. WILDING: This is right.

MR. RIGBY: Have you and your people studied this proposal of Mr.
Sorenson's and come to the conclusion that this may aid in that loss?

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT CF MOTION FOR SUMMARY JUDGMENT
Page 4
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MR. WILDING: We have.

MR. RIGBY: And what would be your conclusion?

MR. WILDING: Well, my conclusion is that it would save us a tremendous
amount of water.

MR. RIGBY: Ok, that's all I have now.” (pp. 127 and 128).

The position of the parties and the representations at that time are also corroborated by the

following:

It is protestant Newman's position, applicant is not legally entitled to alleged saved water for

two (2) reasons:

1.

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

Page 5

At that time, the applicant only intended to use the water of D&D and
Wilding, and was not making any claim for consumptive usec of the
same. He did not acquire Simmons' water until five (5) years later so
there was no reason for him to want any "salvaged or saved water."

Applicant not only needed use of the water belonging to D&D and
Wilding, but needed land owned by both for right of way and location
of the power plant. The incentive for them to sell and allow use of
their water was the representation and promise they would benefit
from any savings of water that might occur.

The representations made are confirmed by fifteen (15) years of

conduct. Applicant did not file any claims to alleged saved water
until February, 1997 when he filed Application No. 31-7646.

The Applicant, an outside third party, cannot save and claim water
in a private ditch.

The applicant is barred by the doctrines of equitable estoppel and
quasi estoppel from now claiming saved water.
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B. ARGUMENT.

1. Saved Water Is A Troublesome Doctrine That Does Not Fit Within Established
Principles Of Idaho Water Law.

A. Saved water appears to undermine the conclusiveness of licenses and decrees, and in this
case the Reno Decree. If there is insufficient water to fill the decreed rights of Newman and D&D,
how can the applicant have a right that takes precedence over a decree that has been in place for
more than 75 years.

B. What is the priority of the so-called saved water? Does it have a priority that precedes
all of the priorities in the Reno Decree? Is the priority the same if there is a drought or an abundance
of water? If decreed rights are being cut because of insufficient water, does the saved water continue
to be filled at 100%?

C. There is no policy or precedence for administration of saved water. There is not a single
water right within Water District No. 1 administered as saved or salvaged water.

D. There is no statutory recognition of salvaged or saved water.

2. While There Is Common Law Recognition Of Salvaged Water, Which Has Not Been
Appropriated, There Is No Precedent For A Third Party To Claim Water Saved From A
Private Ditch.

A. The doctrine of saved water arises from Reno v, Richards, 32 Idaho 1, 178 P.81 (1918).
Richards and others claimed the waters of Pass Creek did not reach Birch Creek (the same Pass
Creek and Birch Creek that are at issue in this proceeding) because of brush, logs, rocks and debris

in the Pass Creek channel. They claimed they moved the debris and cleaned the channel so at least

PROTESTANT NEWMAN'S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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2 cfs reached Birch Creek. The trial court denied their claim but the Supreme Court held if they had
in fact generated Pass Creek flow into Birch Creek, they were entitled to the water so salvaged.

B. Hill v. Green, 47 Idaho 157, 160, 274 P.110 (1928), was a private adjudication of a very
similar situation. Plaintiffs claimed they had constructed ". . . headgates, diversion works, flumes,
conduits and other structures. . ." in Indian Creek generating a flow of 3 cfs into Medicine Lodge
Creek thereby enhancing the flow of the latter by the 3 cfs. The Supreme Court affirmed there could
be a salvage of water ". . . not theretofore used by prior appropriators in order that the right by
salvage may be acquired . . ."

The court further observed:

".. .there is no question but that the burden of proof rested upon respondents
to show by competent evidence that the water salvaged by them had not

theretofore been appropriated or used by others with prior rights.”
(p-160)emphasis supplied).
In this case, that holding means the water allegedly saved in the Reno Ditch is not available to the
applicant because it has already been appropriated (decreed) by D&D, Newman and their
predecessors.

C. In Basinger v. Taylor, 30 Idaho 289, 164 P.522 (1917); 36 Idaho 591, 211 P.1085 (1922),
the appellants were all farmers except for an irrigation company, who diverted water from Dry
Creek across low lands and gravel bars through a ditch known as the "Farmers' Ditch" into Wet
Creek where it flowed 1 % miles to the farmers point of diversion. They had a 1907 decree for 22

cfs.  In 1908, Taylor located near Dry Creek and installed a diversion a short distance above the

diversion to the Farmers' Ditch. Initially, he did not have a licence or decree, but his nght was

PROTESTANT NEWMAN’S MEMORANDUM IN SUFPORT OF MOTION FOR SUMMARY JUDGMENT
Page 7

MICROF p=




® ®
apparently recognized as a so-called constitutional diversion. Later, Taylor received a license for
9.86 cfs.

In 1910, the appellant Irrigation Company was given a permit for 150 cfs out of Dry Creek.
It constructed a pipe line approximately seven (7) miles upstream from the Farmers' Ditch and the
Taylor diversion. In 1912, it completed the pipe-line and carried the water from Dry Creek to Corral
Creek to Wet Creek thereby eliminating the Farmers' Ditch. By agreement with the irrigation
company, the farmers changed their point of diversion to the pipe-line and thereafter took their
water through it.

In the first appeal, the Supreme Court held the farmers could not claim more than their
decreed 22 cfs at their diversion point in Dry Creek without modification of their decree; and any
so-called saved water did not have a priority over Taylor's constitutional appropriation.

In the second appeal, there was a finding that moving the diversion seven (7) miles up the
creck saved approximately ten percent (10%) of the water (8 cfs) previously lost in the creek, and
that elimination of the Farmers' Ditch saved an additional 25 cfs.

With regard to the two kinds of savings, the court held:

"This applies to the act of the corporate appellant in preventing, by the
construction and use of its pipe-line, the 10 per cent loss which occurred in
Dry Creek itself between the intake of the pipe-line and the old point of
diversion of the individual appellants, or the point of diversion of
respondents. To that extent it has materially augmented the amount of water

available from the stream for beneficial use and should have a prior right to
its use. This is not the case with the saving of 50 per cent which is brought

about by eliminating the loss from the old Farmers' Ditch."
(p.596-97 ) emphasis supplied).

PROTESTANT NEWMAN’S MEMORANDUM IN SUFPPORT OF MOTION FOR SUMMARY JUDGMENT
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The court then noted there is an allowance for a reasonable transmission loss, which is
apparently not subject to salvage, and unreasonable losses which the farmers could salvage. It said
the farmers could not reasonably have been expected to build a cement lined ditch, but they could
have prevented their water from "spreading out at several places." For that reason, the court said

"... the loss was unreasonable, excessive, and against public policy. . ." and the farmers could have
been forced to reduce the loss but no one raised that. The court then held the farmers were entitled
to their 22 cfs, even though much of it had previously apparently been lost in the Farmers Ditch. In
cffect, the farmers received the benefit of any savings up to their decree. The Irrigation Company's
claim was subject to Taylor's claim even though Taylor couldn't have used any water "saved" from

the Farmers Ditch. The Iirigation Company received the rest. Several things should be noted:

1. The farmers who sustained the loss in the Farmers' Ditch were in part
the same ones making the claim to the saved water by eliminating the
ditch.

2. While the court recognized there was a difference between claiming

saved water flowing in a natural stream, and saved water in the
Farmers' Ditch, 1t did not evaluate practical and policy reasons for
distinguishing the same.

3. The alleged saved water of the Irrigation Company was subject to the
rights of the prior appropriator, Taylor, even though he could not
have diverted or used it.

Basinger is of little precedential value in this case because:

1. There is no evidence the losses in either Birch Creek or the Reno
Ditch were unreasonable. Until prohibited by the United States
Bureau of Land Management, the irrigators used bentonite to reduce
the losses. There is no evidence of "water spreading” or other
careless practices in the Reno Ditch. It can hardly be argued the

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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in Private Ditches.

losses were contrary to public policy, when the same public policy
prohibited use of bentonite to reduce those losses.

The farmers who were claiming saved water, were the very same
farmers who had previously lost it in their ditch. That is a notable
distinction from this case where a third party applicant is secking
water already appropriated by others allegedly saved after its
diversion into a private ditch. The Irigation Company was not
awarded any water decreed to the farmers whether "saved" or not.

The saved water was subject to the prior appropriation of Taylor.
Even though it was saved from the Farmers' Ditch which Taylor
could not possibly have diverted, it was nevertheless subject to his
appropriation. If the applicant is allowed any savings, it is subject to
all previous appropriations as reflected in existing decrees and
licenses.

3. Public Policy Considerations Prohibit A Third Party Salvage of Reasonable Losses

A. Allowing salvage of reasonable losses in a private ditch would result in perpetual fights
and disputes between ditch users. By definition, reasonable losses would not be economically
feasible to recover. Consequently, only a well-to-do user could undertake such a salvage. Asa

practical matter, users on a lateral ditch need to cooperate. That simply would not happen where one

user claimed "saved water."

Moreover, seepage losses in private ditches vary depending on the amount of maintenance.
Could a third party salvage those losses during years of minimum maintenance when the losses are
at a maximum, or could he only salvage during times of maximum maintenance when losses are at

a minimum? In the Reno Ditch is a third party entitled to salvage at maximum flows? minimum

flows? following use of bentonite?

PROTESTANT NEWMAN'S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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B. Once the waters are allegedly salvaged by a third party, can the owners reclaim the waters
if technology provides a feasible way to accomplish the same savings?

C. The rights of common ditch users are set forth in Idaho Code § 42-1301 (Lateral Ditch
Users Association) and Idaho Code § 42-909, 910 (appointment of watermaster for common users).
None of those provisions support the right of any one user, or any other person, to make
improvements saving water, and claim the water saved as a result thereof.

D. The first section of Idaho Water Law, Idaho Code § 42-101 provides in part:

"Water being essential to the industrial prosperity of the state, and all
agricultural development throughout the greater portion of the sate depending
upon 1ts just apportionment to, and economical use by, those making a
beneficial application of the same, its control shall be in the state, which, in
providing for its use, shall equally guard all the various interests involved.
All the waters of the state, when flowing in their natyral channels, including
the waters of all natural springs and lakes within the boundaries of the state
are declared to be the property of the state, whose duty it shall be to supervise
their appropriation and allotment to those diverting the same therefrom for
any beneficial purpose. . ." (p.2)(emphasis supplied).

That declaration of water policy may include water which is salvaged or saved so long as it is
flowing in "natural channels." However, it clearly does not include the right to claim water which
has been diverted into a private ditch and is no longer flowing in a "natural channel.”

4. Applicant's Claim To Saved Water Is Barred By Doctrines Of Equitable Estoppel
And/Or Quasi Estoppel.

"3. Estoppel - The elements of equitable estoppel are (1) a false
representation or concealment of a material fact with actual or constructive
knowledge of the truth; (2) the party asserting estoppe! did not know or could
not have discovered the truth; (3) the false representation or concealment was
made with the intent that it be relied upon; and (4) the person to whom the
representation was made or from whom the facts were concealed relied and

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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acted upon the representation or concealment to this prejudice. Twin Falls
Clinic and Hospital Bldg. v. Hamill, 103 Idaho 19, 644 P.2d 341 (1982). ..

The doctrine of quasi-estoppel, on the other hand, does not require a false
representation. Rather, it is a doctrine designed to prevent a party from
reaping an unconscionable advantage, or from imposing an unconscionable
disadvantage upon another, by changing positions. See Keesee v. Fetzek, 111

Idaho 360, 723 P.2d 904 (Ct.App.1986). The doctrine of quasi-estoppel may
be invoked against a person asserting a right inconsistent with a position
previously taken by him, with knowledge of the facts and his rights, to the
detriment of the person secking to apply the doctrine. Evans v. Tax Comm'n,
97 Idaho 148, 540 P.2d 810 (1975); Treasure Valley Bank v. Butcher, 121

Idaho 531, 826 P.2d 492 (Ct.App.1992)." (Young v. Idaho Department of
Law Enforcement, 123 Idaho 870, 874-875, 853 P.2d 615 (1993)). (See also

The City of Sandpoint v. Sandpoint Independent Highway District, 126 Idaho
145, 879 P.2d 1078 (1994); Record Steel and Construction, Inc., v. Marrell
Construction, Inc., 129 1daho 288, 923 P.2d 995 (App.1996); Soloaga v.

Bannock County, 119 Idaho 678, 809 P.2d 1157 (1990)).

In Schiewe v. Farwell, 125 Idaho 70, 867 P.2d 944 (App.1993), a five (5) year written lease
was executed between Farwell and Schiewe in which Schiewe was to pay as rental one-half (}2) of
all crops grown on the farm land. The lease expired in 1974, but the parties continued under a verbal
year to year lease with the same terms through February, 1987. At that time, Farwell and Schiewe
entered into a ten (10) vear CRP Contract which both parties signed. Schiewe prepared the land,
seeded it with grass and sprayed for noxious weeds, but no crops could be grown.

A year later, Farwell proposed a lease which reduced Schiewe's share of the CRP payment
from $50,000 to $30,000, so Schiewe refused to sign. Schiewe indicated she would sign a lease
consistent with the terms of the CRP Contract. Farwell then threatened to evict Schiewe who

commenced an action for declaratory relief contending she had a right to remain on the land for the

PROTESTANT NEWMAN'S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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ten (10) years of the CRP Contract. The District Court held in favor of the lessor, Farwell. The
Supreme Court reversed and in doing so, observed and held as follows:

"Quasi estoppel is a broadly remedial doctrine, often applied ad hoc to
specific fact patterns. Keesee v. Fetzek, 111 Idaho 360, 362, 723 P.2d 904,
906 (Ct.App.1986). Our Supreme Court discussed the doctrine of quasi
estoppel at length in KTVB, 94 Idaho at 281-82, 486 P.2d at 994-95. The
doctrine is designed to prevent a party from reaping an unconscionable
advantage, or from imposing an unconscionable disadvantage upon another,
by changing positions. Keesee, 111 Idaho at 362, 723 P.2d at 506. Quasi
estoppel, unlike the more traditional form of estoppel (called estoppel in pais
or equitable estoppel) does not require misrepresentation by one party or
actual reliance by the other. /d., 111 Idaho at 362, 723 P.2d at 906 (citing
Evans v. Idaho State Tax Commission, 97 1daho 148, 540 P.2d 810 (1975);
Williams Lake Lands v. LeMoyne Development, 108 Idaho 826, 829, 702
P.2d 864, 867 (Ct.App.1985)(citing Clontz v. Fortner, 88 Idaho 355, 364-65,
399 P.2d 949, 954 (1965)). Instead, the doctrine of quasi estoppel requires
that "the person against whom the estoppel is sought must have gained some
advantage for himself...; in addition it must be unconscionable to allow the
person against whom the estoppel is sought to maintain a position which is
inconsistent with the one in which he accepted the benefit." Tommerup v.
Albertson's, Inc., 101 Idaho 1, 6, 607 P.2d 1055, 1060 (1980), overruled on
other grounds by Harrison v. Taylor, 115 Idaho 588, 768 P.2d 1321 (1989);
KTVB, 94 1daho at 282, 486 P.2d at 994.

The applicability of quasi estoppel turns upon the specific facts and
circumstances of the case under consideration. Williams Lake Lands, 108
Idaho at 829, 702 P.2d at 867. As noted above, the facts in this case are not
in dispute. After having enjoyed a long landlord-tenant relationship,
Schiewe, together with Farwell, entered into a ten-year CRP Contract. By
entering into the CRP Contract, and by having Schiewe sign the contract as
the operator of the land, Farwell led Schiewe to believe that she would have
the benefit of the ten-year contract which would pay her $50,000 per year.
Under the terms of the contract, Schiewe took the land out of production.
Schiewe incurred considerable expense to prepare the land, seed it with grass,
and spray it for noxious weeds. After Schiewe's husband died, Farwell
attempted to terminate Schiewe's tenancy. Initially, Farwell presented
Schiewe with a five-year lease contract which would have reduced the
amount she received vearly to $30,000. Schiewe refused to sign the contract.
Farwell then gave her notice of his intent to terminate her tenancy.

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
Page 13

MICROFEL!\:}'E:U

"oy A
Fas P L4 fEoarinas
Fagn oWl o At



a motel complex including personal property to respondents Bedingfield. Prior to the sale, the
parties, their accountants and attorneys met together and discussed the sales tax. Respondent
Bedingfield advised everyone present he would "pay no more for the business, sales tax or no sales
tax." Plaintiffs' attorney told all present if a sales tax was imposed, plaintiffs would fight it on the
grounds there was no taxable transaction. Afier closing the sale, the State Tax Commission imposed

a sales tax of $2,987, and an action was filed to determine who should pay it. The Supreme Court

¢

Farwell gained an advantage for himself by inducing Schiewe to enter the
CRP Contract and perform the work necessary to take the land out of
production. After he obtained this benefit, he decided to terminate her
tenancy. Terminating Schiewe's tenancy midway through the contract is a
position which is inconsistent with the representation Farwell initially made
to Schiewe by entering into the CRP Contract. By changing his position and
terminating the contract, Farwell deprives Schiewe of the benefits she
expected to enjoy as a participant in the CRP program. This is an
unconscionable disadvantage to Schiewe. In reaching this conclusion, we
rely on our interpretation of the CRP Contract which prohibits a landlord
from unilaterally excluding a tenant from enjoying the benefits of the CRP
program. . ." (p.74,75).

In Evans v. Idaho State Tax Commission, 97 Idaho 148, 540 P.2d 810 (1975), plaintiffs sold

held in favor of the respondent Bedingfield on the basis of quasi estoppel and observed:

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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"We find the doctrine of quasi estoppel applicable to these facts. That
doctrine is properly invoked against a person asserting a claim inconsistent
with a position previously taken by him with knowledge of the facts and his
rights, to the detriment of the person seeking application of the doctrine.
KTVB, Inc. v. Boise City, 94 Idaho 279, 282, 486 P.2d 992 (1971). The
doctrine is distinguished from an estoppel in pais in that no concealment or
misrepresentation of existing facts on the one side, no ignorance or reliance
on the other, is a necessary ingredient. KTVB, Inc., v. Boise City, supra citing
Clontz v. Fortner, 88 Idaho 355, 399 P.2d 949 (1965). (p.150).
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The facts are similar to the ones before the hearing officer in this case. The applicant needed land
from Wilding and D&D for right-of-way and for location of the power plant. It was also critical
they accept a transfer in their place of diversion, and use of a different ditch. Applicant induced the
sales, change of diversion, and new ditch by telling Wilding and D&D they would receive any water
saved as a result of the project. Applicant may dispute what he told Wilding and D&D, but his
testimony under oath in the 1984 hearing, quoted herein should be conclusive as to the
representations made not only to the irrigators, but to all of the governmental agencies including the
Idaho Department of Water Resources. When the applicant needed consent of the agencies, Wilding
and D&D, he unequivocally testified the water saved in the Reno Ditch would benefit all of them:
"So my answer to that question, is that the irrigators it's to their benefit and to the Fish and Game
and any sportsman and the environmental needs of the State of Idaho, they can both come out ahead.
Yes." (p.25 Transcript Hearing 1994). Applicant's position now is clearly inconsistent with his
position in 1984 and there is substantial detriment to D&D and Newman (successor to Wilding)
including:
1. They will be deprived of 10 to 15 cfs which both need;

2. The water has been removed from the Reno Ditch so they now have no
opportunity to do anything to reduce the losses in the ditch;

3. D&D decided not to proceed with its own power development because of the
anticipated saved water;

4. The transfer claim of 17 to 20 cfs, and the saved water claim of 17 cfs, nearly
equals the entire flow at the Splitter Gate during critical irrigation season so
there is little or none for D&D and Newman- contrary to 75 years of
irrigation practice;

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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5. There is insufficient data to determine the savings under varying weather
conditions so any award of the same to the applicant may in fact be awarding
portions of D&D and Newman's appropriated water.

This is a classic situation for application of quasi estoppel.

The elements of equitable estoppel are also applicable:

1. The applicant made a false representation or concealment by declaring the
alleged savings of losses in the Reno Ditch would go to the benefit of the
irrigators;

2. The irrigators did not know it was a false representation because at the time

the applicant had no consumptive use for any saved water;
3. The applicant clearly expected the irrigators and all governmental agencies
to rely on his representations as an inducement to acquire fee title, right of
ways and use of the water;
4, The irrigators relied on that representation to their now substantial prejudice
as set forth in paragraph 1 through 5 above.
C. SUMMARY.
Applicant is involved in a major effort to again enlarge and change the water rights on Birch
Creck. IDWR permitted a substantial enlargement in 1983 when it approved the Simmons Transfer
Application for water to the Upper Simmons' Ranch: irrigated acreage expanded from approximately
500 to 800 or 900 acres.! The Applicant has filed a companion preceding, Transfer No. 3553

seeking to transfer 18.6 cfs of Simmons water with virtually no transmission loss, along with 2.9

cfs of forfeited Woody water to some 1,120 acres.?

1The amount of acreage depends on the total number of irrigated acres at the Lower Simmons’ Ranch, and the number
of irrigated acres at the Upper Simmeons’ Ranch. There has never been any surveys and the data is conflicting.

2The place of use on the Transfer Applications lists 1,120 acres located in Sections 36, 31, and 32. (Part BS of
application).

PROTESTANT NEWMAN’S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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Consequently, the Simmons transfer acreage expands from 500 to 800 to 1,120.

This application seeks another 17 cfs of "saved water” for another 1,264 acres.” What started
in 1984 as a nonconsumptive use has now blossomed into a consumptive claim for nearly all of the
water at the Splitter Gate during the irrigation season to irrigate nearly 2,400 acres. The amount of
water to do that does not exist. Factually, the claimed water is simply not there.

Legally, the applicant is not entitled to water saved in a private ditch. Statutory
appropriation is permitted of water flowing in its "natural channel." Common law has permitted
appropriation of unappropriated saved water. The water allegedly saved in the Reno Ditch is not
unappropriated. It has been appropriated and decreed since 1922.

Finally, the claim of the applicant to saved water is barred by equitable and quasi estoppel.
Sorenson's unequivocal testimony in the 1984 hearing that the irrigators would benefit from any
saved water confirms the oral representations to them. When he needed the irrigators, he agreed they
should have the water. Now that the power plant is in place, he no longer needs them and seeks to
take the water from them. He is barred from doing so by both equitable and quasi estoppel.

T

DATED this _ *? day of April, 1998.

GROVER & ARCHIBALD

BLAIR GROVER

3The place of use for the “saved water” is 1,264 acres located in Sections 33, 34, 8 and 17. (Paragraph 19 of
application). In addition to the saved water, applicant has apparently leased at least 10.14 cfs of groundwater from Gneiting for
use on the 1,264 acres. (Lease with Right of Refusal).
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that I am a duly licensed attorney in the State of Idaho, with my office

in Rigby, Idaho; that I served a copy of the foregoing document or pleading upon the following

person(s) at the addresses below their names either by hand delivering, by facsimile transmission

(Fax), or by mailing said document in the United States mail with the correct postage thereon, a true

and correct copy thereof this “_—f day of April, 1998.

Attorney Served: Peter R. Anderson (Mail)
Department of Water Resources F%k)(
1301 North Orchard Street
Boise, ID 83706-2237
Kent W. Foster, Esq. (Mail)

P.O. Box 50130
Idaho Falls, ID 83405

George Petersen, Esq.
485 "E" Street
Idaho Falls, ID 83402

Breck H. Barton, Esq.

P.O. Box 100
Rexburg, ID 83440

MICROF)L,

(Mail)

(Mail)

B

BLAIR-GROVER
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Blair Grover

GROVER & ARCHIBALD
215 Farnsworth Way
P.O.Box 36

Rigby, Idaho 83442

(208) 745-6653

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR )
AMENDMENT OF WATER RIGHT PERMITS
NOS. 32-07128 AND 32-07136 IN THE NAME
TED SORENSON d/b/a SORENSON
ENGINEERING

AFFIDAVIT OF BLAIR
GROVER

and

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 32-07252 (formerly No. 31-07646)
IN THE NAME OF BIRCH CREEK RANCHES,
L.L.C,

[ N I L e R T S A e

STATE OF IDAHO )
)ss
County of Jefferson )
BLAIR GROVER, being first duly sworn deposes and states:
1. He is the attorney for the protestant Lavar Newman.
2. Attached hereto are copies of pages from the transcript of the hearing held before the

Department of Water Resources on April 15, 1984 which protestant Newman submits in support

of estoppel. (emphasis supplied).
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DATED this {4 day of April, 1998.
GROVER & ARCHIBALD
BLAIRRGROVER )
SUBSCRIBED and sworn to before me this /Y day of April, 1998
Jancal i/ uid
Notary Public for Idaho

Residing sujtr
Commission Expires: / /34 /Qﬁd >

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that I am a duly licensed attorney in the State of Idaho, with my office
in Rigby, 1daho; that I served a copy of the foregoing document or pleading upon the following
person(s) at the addresses below their names either by hand delivering, by facsimile transmission
(Fax), or by mailing said document in the United States mail with the correct postage thereon, a true
and correct copy thereof this _/ day of April, 1998.

Attorney Served: Peter R. Anderson (Mail)
Department of Water Resources (Fai )
1301 North Orchard Street
Boise, ID 83706-2237

Kent W. Foster, Esq. (Mail)
P.O. Box 50130 ( Fax)
Idaho Falls, ID 83405

George Petersen, Esq. (Mail)
485 "E" Street

Idaho Falls, ID 83402

Breck H. Barton, Esq. (Mail)
P.O. Box 100

Rexburg, [D 83440
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April 5, 1984.

of Water Resources.

Hearing held at the Idaho Department of Water Resources®

Regional Office at 150 Shoup Avenue in Idaho Falls, Idaho, on

Before Bobby Fleenor, Hearing Officer, Idaho Department

APPEARANCES

For the Applicant:

RAY W. RIGBY
Attorney at Law
P.O. Box 250
Rexburg, ID 83440

For the Protestants:

WILLIAM DILLON

Deputy Attorney General
STATEHOQUSE

Boise, ID 83720

JAMES ESGET

ROBERT McCCARDY

520 Lincoln Road . .
ﬂldaho Falls, ID 8340}

GEORGE C. PETERSEN, JR.
Attorney at Law
485 "E" Street

Idaho Falls, ID B3402
BEN WILDING

| watermaster
bubois, ID 83423
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LODGED this 3/ day of Ju//u

Counsel for Mr. Sorenson
Birch Power Company

" Counsel for the Idaho
: Department of Fish
and Game
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I MR. BALL: Wo.

i senting the BLM.

§ MR. McCARDY: My name is Bob McCardy, I'm the area wildlife biolo-
% gist for the Big Butte Resource area.

| HEARING OFFICER: Ok, now for Water District No. 32-D.

i MR. WILDING: Ben Wilding, Watermaster.

HEARING OFFICER: Ok, then finaly for D & D Enterprisgs.

MR. PETERSEN: George C. Petersen, Jr., attorney.

HEARING OFFICER: Ok, are there any other parties here that are
present that feel they are protestants other than those four?
————————— t We are (inandible) BLM (inaudible) our concern

(Indistinguishable)

| HEARING OFFICER: Why don't you state your name for the record.
| MR. Bafl: Ronald Ball, Paul Brother Sheep Company.

j HEARING OFFICER: Ok, did you file a written protest of any kind?

=

| HEARING OFFICER: Against either one of these applications?
| MR. BALL: No.

| HEARING OFFICER: Ok, are there any preliminary motions or matters

that need to be taken care of on the record, any evidence that

| you have come to an agreement on that we can take notice of or

that you could stipulate to?

MR. RIGBY: The appl_icant wishes for the record to amend both
application No. 32-7128 Vand application 32-7136 by removing
all references tomﬁ,‘ cfs for fish propogation and I'd like to

~ROFILME;
explain the purpose of the motion. It was the intention of the

Cali i B yeag
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| applicant when the second application, 32-7136, was filed, . to
j remove that reference to 5 cfs for fish propogation as contained

¢ in 7128, and if you will refer to item 5 in the original 7128, it

‘ says 45 cfs less minimum 5 cfs for fish propogation. And in

32-7136 in item 5 it talks about 25 cfs without any reference to
the 5 cfs already allowed for fish propogation and some question
has arisen here this morning among the parties as to whether or
| not the both applications are subject to that 1limitation or
whether either one is. Wnd applicant does this only for jpag

{ reason, and that is that the applicant does not own this sater

ixhis water right, the applicant has no right to giye or to with-=

hold and therefore believes that to leave it in_.‘._thgte ,ui:?:‘x.fue's_

| the record and makes. it difficult, say for the irrigators o know

| afd it makes it difficult for the Fish and Game or BLM or anyone

| ®1se to know what is intended and this is withia the perrogative

i of the Department, if it ever does grant a permit, whether to
Meke that a condition or not to make it a condition. ;Qt_u:s is an

application for a nonconsumptive use, theirs is an in-stream, or

19 —j*consumptive use, those water rights are established, they're

20
21

22

23
24

25

regulated by the Department and not by us and so we feel that it

phould be done for clarification purposes and mot with any. intent
whatsoever to suggest that it should o;.' it should not be a con-
H dition of the permit, that that's is a matter that should be
tesolved between the respective water rights holders.

MICROFILME .
HEARING OFFICER: So you wish t6 simply delete the statement in
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answer to gquestion 5, it says the total gquantity to be
Lappropriated, you wish to delete the portion that says less the
minimum 5 cubic feet per second for fish propogation?

MR. RIGBY: That's right and any other reference in either of the

applications that anyone might imply still refers to it.

MR. PETERSEN: Mr. Fleenor, by way of clerification, do X
understand Mr. Rigby that it is your proposal that all of the
water would go down one ditch rather than two ditches, is that
correct?

MR. RIGBY: The application, Mr. Petersen, then I think would be
quite clear and the proof would be quite clear that as far as the
non-consumptive use that the applicant proposes to make of this
water would be down just the one channel

MR. PETERSEN: Just

MR. RIGBY: Whatever he is allowed to take for power purposes if
La permit is gfanted,r he would take .doﬁn "in effect the hewe
Iditch'

MR. PETERSEN: The newwgiﬁchwﬂ

MR. RIGBY: Kight, and leave it to the Department and the relé—

Slve rights of the water users to decide how else that should be

#Lgreated \Un other words, it's just not ours to dec;de. We don t

propose, in other words, to take the water for power purposes

down two different channels. The old channel and the new chan—

nel. Whatever we're allowed to use, 1f any, '11 take down one

channel, and the amouMl’.CEQquh-k-e to use is as. contamed 1n the_
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application, 45 by 7128 and 30 by 7136.

HEARING OFFICER: I think the applicant certainly has the per-
rogative of amending their application to reflect that as their
intent and certainly for purposes of this hearing we ought to
discuss it in that part{cular light,

MR, DILLON: Mr. Fleenor, for the record then, I would object
to that amendment on two reasons, first the narrative on applica-
tion 32~7136 does not speak to deleting the S cfs for fish propo-
gation, it simply étates that the second application is just an
amendment to the first application to increase the amf:unt of
water that the applicant would be able to utilize. Second, the
fact that the 5 cfs to remain in the Birch Creek Channel, if that
were to be deleted, that is we believe, is a material change in
the application and that it materially effects our interests and
that Fish and Game is charged with the &uty by statute to protect
fish and wildlife iﬁ the state of Idaho. And because this is a
material change in the application and because it does materially
effect the interest of Fish and Game in this matter, we would
request a continuance to prepare for the application as it has
been amended if the Department does amend the application.

MR. RIGBY: Can I be heard on that?

HEARING OFFICER: Yes, go ahead Mr. Rigby.

MR. RIGBY: Mr, Fleenor, I certainly disagree with counsel that
that amends the application. This doesn't go nor could it have
gone to the ultinMICREELY Eaf whether or. not he is entitled to

JEH G o
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the amount of water he's asked for for power production. The
fact that he states in there that he is willing to send S5 cfs
down that old channel is an absolute (indistinguishable). T It's

not binding on the Department, its not binding on the water users

in any way shape or fotm, what we are really talking about is
proof, and the proof, counsel, this matter has been discussed,
and like I told you prior to this hearing, we don't want to be in
a-position of offending the Fish and Game Department. On the

other hand, we are not in a position of offending the water

-

users, either one of you, and it seems to we that the problem -
that you raise, you've already been cognizant of, and that is, to
perpetuate the 5 cfs, so that's your proof. Your testimony here
today can be, we want the 5 cfs, that then can be discussed and
the testimony of the irrigators can talk atout the 5 cfs, it
doesn't involve this applicant, .never did, even if he put it in
there. What if he had put in the application that he was going
to grant to BLM so much for stock watering, that he would grant
to other parties along the line for other purposes, it's a
complete nullity, he doesn’t own the water, she can't give it,

it isn’t changing the application. The only material thing is |

he's asked for that power production and so at least our posxtxon

J.s that we can t ask the Department to take, say 1f 1t is the

irrigators water, from them and run it down the old channel.

We're saying, nevertheless, 1f that s the Department s decs,sxon,

we'd abide byijCRCFENd we're prepared to stipulate with the

o mE FYOTE npfee
SAM WA A
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parties here, that whatever either way they go we're willing to
accept, and that's the important point. We're willing to accept
that. But your dispute is with the water rights holders, not
with us. We'll do it either way.

MR. DILLON: Well Mr. Rigby, I understand what your position is
and I just wanted to mai‘:e my objection for the record and submit
it to Mr. Fleenor.

HEARING OFFICER: Ok, I going to deny the reguest for a con-
tinuance at this particular point. I think, you certainly can't
argue that there is a 5 cubic foot per second minimum flow needed
in that_particular region of the stream, 'I think that doesn't
materially change your position that you've taken all time, but
I would agree with Mr.- Rigby that it probably is not féally an
amendment of the application as much as it is an explanation of
the intent of the application. . One thing that the -Department
will reserve a ruling on is the actual amount of the appli‘cation-
whether it was really intended for 45 cubic feet per second or
whether it is intended for 46 cubic feet per second for power
production. That will be part of the decision that we reach.
0Ok, do you understand what I am saying?

MR. RIGBY: Maybe we could even clarify that, Mr. Fleenor.
HEARING OFFICER: Ok.

MR. RIGBY: That the intent of the two applications taken
together is for a tof.al of what 75.

HEARING OFFIﬁR.fRO:ﬁchuon the first application for permit the

A RO
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back upstream only as far as it took to be able to lay in a
| feeder ditch and make it work. And that moved the diversion of
the new feeder ditch approximately three thousand feet upstream

| from the existing diversion. Now I might make a point about the

| impact this would have on the downstream irrigators or anyone for .

j that matter on the basis of water supply. The present Reno ditch

[ is 1aid on a grade such that the water velocity, as we have

| measured them, are in the 5 to 8 foot per second range. 1In this
j velocity range, the water scours, it essentially will roll gravel
; down the stream bed. 1It's impossible, or should I say it's not
| successfully been able to be sealed using Bentonite. and there-
‘ fofe, as measured by data taken by thé University of Idaho, as
| compared against United States U.S.G.5. gauging station at Bight
T Mile Road, and also spot measurements taken by Mr. Don Shenton,

the Reno ditch irrigators presently lose approximately one-third

J|of their water from their point of diversion to their point of

They divert in the range of 45 second feet and deliver in

the range of 28 to 30 second feet. The numbers are in the

report, The new feeder ditch, in that it is laid on a shallower

slope, and designed for a velocity in the range greater than 1.5
feet per second, less than 2.5 feet per second, means that the
hvelocity of the ditch is fast enough that there precludes a
mossing problem that's slow enough that you don't scour out the
We have done a study and I have consulted with the United
MCROFILN

States Soil Conservatxon Service and also consulted with a com-
YN o0

fines.

M




’, 1 merci.al supplier of a soil sealant in the feeder ditch. We nave
: - 2 jdesigned the feeder ditch such that we can limit the bed loss to
j E3 lone quarter inch per day, and over the wetted surface of the
- 4 Jditch, and the length of the ditch, this amounts to approximately
by 3 Jeight-tenths of a second foot. I have assumed as a practical
i . 6 |matter that over time the sealing of the ditch woulda't be as
. 7 {successful as we had anticipated. Therefore, I have given an
‘: 8 Jallowance of the new feeder ditch would have a loss of not eight-
9

jtenths of second foot but rather three second feet. And so from

st
(=}

the point of diversion, proposed point of diversion, to the pro-

iposed point of return for option A in Reno ditch, I have calcu-

N
-
—
N

lated there's approximately nine second feet of bed loss. By

-
[

fputting this ditch in, we could eliminate three, correction, we

13 §
= |

14 Jwould eliminate five to six second feet of this bed loss.
4
is 1% Therefore, the water that would be able to be delivered to the
= 16 Reno d:.tch irngators under opl:lon a would amount to an increase
. 17 of flve to six second feet Most certainly it would not result
T" 18 [in a decrease of water delivered. There is also an option B
LIS

19 which is contained in the report, it is shown here on this map
w 20 that s on the wall. And that reach there is approxxmat.ely thir-

21 |teen second feet of bed 1oss xf we allow three cfs in the new
b 722 dxtch this would mean an increase oE ten to eleven second feet of

) . T

, ! 23 water that 1s avaxlable for use of the irngators, if it belongs
\.) § 24 to them as their water nghts or 1ts avaxlable for t,he use of the
SO MCROFILA |
; . 25 Flsh and Game to bypass for downstcream use, whatever the case may

.
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I am saying we do not decrease the water supply, that is
available, we increase it. Secondarily, the report speaks to
litigation efforts for the development of the fisheries

MR. RIGBY: Before we get into that, Mr. Sorenson, I hate to
interrupt your narrative because you understand your report, you
referred to the map that is pasted on the wall., who prepared that
exhibit? | |

MR. SORENSON: I did, sir. It was prepared with wy information
under .my direction. |

MR. RIGBY: I wonder if we could, by stipulation, have that
introduced because several people will be referring to it. |
MR, SORBNSdN: I might point out that those'twb maps, ¢Opies of
them are contained in the xeport, |
MR. RIGBY: Oh, they are ‘

MR. SORENSON: Yes, they have been reduced, the o;ﬂ:_ion A map is
contained as figure 3 of -l_:he report in section, 1 guéss its
section 2 or 3, in any event its figure A of the report, it
is listed in the index, it's found on page 9 of the report.
Option B is listed as figure 4 and it's listed as page 10 of
the report.

MR. RIGBY: Those two then are exact copies and duplicates of the
two exhibits that are now is that right?

MR, SORENSON: Yes, sir, with the exception they have been
reduced. 1In scale. ‘

MR. .RIGBY: And since applicaniﬁfgﬂgftgli'gge 1 has been introduced

e

dag U E g
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MR. SORENSON: Correct. It is.

MR. RIGBY: It needs to be done as soon as possible.
MR. SORENSON: Yes, sir. I have been into negotiations with Utah |
Power and Light and we have concluded the format and the price
for the power sales. ;ro put it bluntly, my market is now fixed,
I, its in my best interest to move into construction as rapidly
as possible to preclude any inflation that may occur in materials
and equipment.

HEARING OFFICER: Before you ask the next question (tape ends)
(tape -'3 begins here) |

MR. RIGBY: We have said things about the natural resources but
again, just a 1little sumgrir to answer the question, has the
applicant sufficient natural resources with whfch to complete the
project? —

MR. SORENSON: The answer to that question is yes.

MR. RIGBY: There ara representations on that issue that are
found in your report, exhibit 1?

MR. SORENSON: Yes, sir.

"MR RIGBY: And we have witnesses here to testify in detail and
make themselves available for cross examination, is that right?
MR. SORENSON: Yes, sir. Actually, those representations are
found in the exhibit, or appendix rather, appendix 7 of the
qreport. And we have additional letters that have been submitted
to the Department of which you have copies there, Mr. Rigby.

HR..RIGBY: And the 1J¥§Cﬂ.(2§!}','“§?11 this proposed use under this

—

—in oo e
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perait, if granted, confli;t with any local public interest?
MR. SORENSON: My answer to that guestion is no. And I will .
state it on two sides. One, the irrigators for many, many years
have lost a great deal of their water from the point of diversion
to the point of use and in my discussions with Mr. Wilding over
the past several years, in the years that he has ranched in that
area, he has looked, schemed, investigated ways to increase his
water supply, to my knowledge they have lands that go dry each
year for the want of water. The, to my knowledge the pump lift,
if they are to pump water from well is on the order of 4-500
feet. And the answer to the, my answer to that is this, t!?e_ only
economical vay Ito increase that water supply is either to pipe it
or ditch on a contour and pﬁt it in a pipe, some combination.

This is.what we are proposing to do. Our interest is to develop

power. The site benefit is increased water, decreased bed 19§§L‘

|52 it's to their benefit to increase irrigational supplies. So

h.thefe.'__.s,.. a public benefit in my mind, to the irrigators both Mr.

Wilding and the D & D Ranch. Secondarily, on the other side of

the coin, Birch Creek, with réspect to the fisheries and the
environment. I am not insens.itive to that both on a personal
level and a pragmatic level because they have check points in
this, one is this water right hearing, they all have check points
h in the FERC process also. But basically, it's my view if you are
going to do something all parties involved should come out ahead.
And .I relied on DAMCSIGERigh  ,to develop the data., It is our

CEa Y G s
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opinion, my opinion based upon his study that we can improve'i:he
fisheries of Birch Creek and have the sportsmen of the State of
Idaho come out ahead. I don't mean to imply that Ehe Fish and
Game aren't taking some risks, they have, they have been good to
work with, they are taking some risks, we are willing to give
guarantees, bdnded guarantees to the effect if we say we are
going to increase ghe- fisheries by 2 to 300% that we will per-

form. So my answer to that question, is that the irrigators it's

to their benefit and to the Pish and Game and to the sportsmen

and the environmental needs of the state of Idaho, they can both

come out ahead. Yes.

MR. RIGBY: What about the public lands?

MR. SORENSON: The public lands, I guess the answer to that
question is Reno_diﬁch now, kind of washes, I guess the way
they formed the ditch was they took a plow behind a horse and let
the water wash behind them and iet_the ditch wash in. And in
places it washes out in the wintertime, and water runs hither and
nil across the desert, this is a method to contain it. 1It's a
method to enhance the value of the public lands with the fishery
and its also to enhance the public lands because one of the
charges of the Bureau of Land Management is the development of
the resources much as you would do a mining claim, this is a
development of the water resources to provide'a renewable energy
resource for both the state of Idaho and the nation to make us,

if "anything else, less dependent in its own small way upon

MICROR L)
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as evidence.

| MR. RIGBY: Could I ask just a question before

| MR. DILLON: Certainly.

| MR. RIGBY: As I understand it, this material was, in fact, put
? together by you, Mr. Moore? and then it was signed by the regional
| supervisor, Mr. Moore is here if you have any questions. So we
| can get as much information from you about this as we could from
{ Mr. Reinecker, is that right? Then we have no objections.

t HEARING OFFICER: Mr. Petersen, do you have any objection?

j MR. PETERSEN: Wo objection for what it proports to be at least
as far as the Birch Creek water users are concerned, but we're
? not part of that agreement and certainly would not give up our
| rights to go ahead and correct the ditch in the event Mr.
é Sorenson didn*'t take care of it. |
? HEARIKG OFFICER: Does the BLM nge any objections?

| Mr. ESGET: Wo objections. | | |

| HEARING OFFICER: Mr. Wilding, do you have any objections to the:

{ mission of this exhibit?

MR. WILDING: There's one gquestions I've got and that's the
matter of the measuring device at the point of diversion. If he

puts in a measuring device at the point of diversion that's

! where our water is measured. From then on throughout the project

t it's our water loss or gain.

HEARING OFFICER: That's no different then it is now (inaudible)
the Reno ditch. MICROFILNL: .

GAK DBy
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I MR. DILLON: When you say it's short,. have you ever done any
measurements at the diversion to see how short it is? Bave you
personally done any measurements at the diversion?

| MR. WILDING: Well, yes.

| MR. DILLON: The main esource of your-loss is the loss in the
ditch from the diversion.

| MR. WILDING: That is the biggest and the quick, now according to
| my figures here there's about 1380 inches of water loss in the
creek from the head measuring at the head and measuring at our
diversion. There's around 1300 inches of loss.

‘MR.. DILLON: When you say head what do you mean by that?

MR. WILDING: W%Well, the head of t-he creek, the last, abo_v_e all
| the ranches, whatever. .
MR. DILLON: Oh, ok. And I have no further questions.
HEARING OFFICEi!:. Mr. Rigby do you have nny guestions? ‘
Mh." R!GB!-‘- illr. Jixlﬂlng"is X nderstantd it 'qouaﬂl

| wsers of that water have been toncerued for years 1‘bont -the :t.re—

| ln!ndous dxtch bed losses a11 ‘along Blrch ‘Creek and particulatly
T — e e

i . rue?

T
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from the point of dwetsion down to your place of use, 1sn't that

e

MR. WILDING:\ This is vight.

lgss?

| MR. WILDING: We have.

S |

MR. RIGBY: sHave you and ‘your people studxed this proposal of Mr.

Sorenson 'S and come to the conclusion that thls lnay axd in that

MICROFILN, .
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f MR. RIGBY: Ok, that s all I bave now.

W 090 al A Wwm A W N

| MR PHILLIPS: Steve Phillips.

] MR. RIGBY: And what would be your conclusion?

i MR. WILDING: Well, my conclusion is that it would save us a tre-

i mendous amount of water,

i HEARING OFFICER: Mr. Petersen, do you have any other questions?
i MR. PETERSEN: I have no further questions of Mr. Wilding.

{ BEARING OFFICER: Ok, thank you Mr. Wilding. Do you have anothér
i witness you would like to call Mr, Petersen?

; MR. PETERSEN: Yes, 1'd like to call Mr. Steve Phillips. I pro-
E mised Mr. Phillips if he'd come we'd call him as a witness.

| HEARING OFFICER: Do you swear the testimony you are about to
j give to be the truth, the whole truth and nothing but the truth

; in this matter? , C _.S{T- -

MR. PEHILLIPS: Yes, I do.

5 MR. PETERSEN: Mr. Phillips, would you state your name, please?

MR. PETERSEN: And where do you reside?

MR. PHILLIPS: Well,

MR. PETERSEN: New address, huh?

i MR. PHILLIPS: Star Route, yes, it's in Dubois, mailing address
| is Box 15.
I MR. PETERSEN: Your occupation?

| MR. PHILLIPS: I'm the ranch manager for D & D Enterprises.

MR. PETERSEN: Hr.,ﬁRﬁ%%xps, I'a going to ask you if you would
Filh.. .
tell the group here tbe yater practices or the practices of D & D

:’Vi P g,'. ?Gﬂ’*




George C. Petersen, Jr., Esq.

Wm. Charles Carr, Esq.
PETERSEN, MOSS, OLSEN,
CARR, ESKELSON & HALL

485 "E" Street
{daho Falls, Idaho 83402
(208) 523-4650

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF AMENDED
APPLICATION FOR TRANSFER
NO. 3553 OF WATER RIGHTS NOS.
32-00090, 32-00093, 32-00068,
32-00061C, 32-00069, 32-00089,

)

) MOTION BY PROTESTANT D&D

)

)

)
32-00092, 32-00091, 32-00101, )

)

)

)

)

)

ENTERPRISES, INC. FOR
SUMMARY JUDGMENT

32-00102, 32-00073, 32-0008S,
32-00077, 32-00086, 32-00078,
32-00087, and 32-00079 IN THE NAME
OF BIRCH CREEK RANCHES, L.L.C.

D&D Enterprises, Inc., by and through its attorneys of record, joins with protestant
Lavar Newman in moving for summary judgment in this matter on the issue of whether the
applicant is entitled to a water right in any of the so-called "saved water” which may have
resulted from a rerouting of the waters of lower Birch Creek so that they now flow through a
new ditch to applicant’s power plant and then to the protestants D&D and Newman, instead of
flowing through the Old Reno Ditch. D&D moves the hearing officer for a judgment that, as
a matter of law, the applicant is not entitled to a water right in any such waters; or
alternatively, that any water rights in saved waters to which applicant may be entitled have a

priority date as of applicant’s filing date in 1997.

MOTION BY PROTESTANT D&D FOR PARTIAL SUMMARY JUDGMENT -M}CHOF’L ME
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This motion is based on D&D Enterprises, Inc.’s Memorandum in Support of Motion for
Summary Judgment, submitted herewith, the Memorandum of Lavar Newman previously
submitted, and the entire record in this matter.

DATED this _Zéday of April, 1998.

PETERSEN, M0ss, OLSEN, CARR
ESKELSON & HALL

Lol L2

Wm. Charles Carr

CERTIFICATE OF SERVICE
I hereby certify that T am a duly licensed attorney in the State of Idaho, with my office
in Idaho Falls, Idaho, and that on theﬁjﬁ day of April, 1998, I served a true and correct copy
of the foregoing document on the persons listed below by first class mail, with the correct

postage thereon, or by causing the same to be delivered as defined by Rule 5(b), I.LR.C.P.

Persons Served: Method of Service

Peter R. Anderson, Esq. & mail () hand ()} fax
Deputy Attorney General

1301 N. Orchard St.

Boise, ID 83720-0098
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P.O. Box 50130
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P.O. Box 36
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BRECK BARTON & ASSOC., P.A.
P.O. Box 100

Rexburg, ID 83440

Norman C. Young

Idaho Dept. of Water Resources
1301 N. Orchard St.
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Ronald D. Carlson

Eastern Regional Manager
Idaho Dept. of Water Resources
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George C. Petersen, Jr., Esq.

Wm. Charles Carr, Esq.
PETERSEN, MOSS, OLSEN,
CARR, ESKELSON & HALL

485 "E" Street
Idaho Falls, Idaho 83402
(208) 523-4650

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF AMENDED
APPLICATION FOR TRANSFER

NO. 3553 OF WATER RIGHTS NOS.
32-00090, 32-00093, 32-00068,
32-00061C, 32-00069, 32-00089,
32-00092, 32-00091, 32-00101,
32-00102, 32-00073, 32-00085,
32-00077, 32-00086, 32-00078,
32-00087, and 32-00079 IN THE NAME
OF BIRCH CREEK RANCHES, L.L.C.

D & D ENTERPRISE, INC.’s
MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

S N Nt et et ot N ot S Nt e’

1.0 ISSUE STATEMENTS

The following issues should be decided as matters of law, since there can be no material
dispute as to the controlling facts pertaining to each issue:
1.1  Estoppel: D&D Enterprises and Ben Wilding used all the water in lower Birch Creek
for many decades, transporting it via the Old Reno Ditch. In 1982 Ted Sorenson approached
them about eliminating the Old Reno Ditch and reroute the resulting increased water through a
new ditch and his proposed power plant. Without their consent, his power plant scheme had no

viability. He promised the increased water would be theirs. In reliance on Mr. Sorenson’s

MICROFILMED
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promise, they agreed to his proposal. Is Sorenson estopped from now claiming the increased
water for himself?
1.2 Water in a Private Ditch: Idaho law only allows appropriation of the waters of a
natural stream. Ted Sorenson claims to have eliminated the losses resulting from D&D and
Newman’s use of the Old Reno Ditch. He seeks to appropriate this "saved" water. But the Old
Reno Ditch was not a natural stream, rather a private ditch carrying the irrigation waters of
D&D and Wilding. Does Sorenson therefore have a legal basis for appropriating water saved
in the Old Reno Ditch?
1.3  Sorenson and D&D/Newman’s Competing Claims to Appropriation: The change in
diversion of Birch Creek from the Old Reno Ditch to the new ditch and power plant occurred
in late 1986. In the spring of 1987, D&D and Newman began using all of the water flowing
through the power plant. This constituted a "constitutional" appropriation of the saved water,
but they did not follow the statutory requirements for appropriating water. Knowing that he had
promised the saved water to D&D and Newman and that in reliance on his promises, they were
beneficially using the water, Sorenson waited 10 years to apply for a permit to appropriate the
saved water. Who has the right to the saved water?
2.0 DISCUSSION OF THE ISSUES
2.1  Ted Sorenson is Estopped from Claiming a Right in Any Saved Water

A. This Case Calls for Application of the Doctrine of Estoppel

The doctrine of estoppel, whether equitable estoppel or quasi estoppel, is firmly

established in [daho. As stated in Twin Falls Clinic & Hospital Building Corp. v. Hamill,':

1103 Idaho 19, 644 P.2d 341 (1982). My
Hh
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Estoppel is a long accepted portion of Anglo-American jurisprudence. [citations]
In one of this Court’s early decisions . . . it was stated that estoppel as a principle
is "so well established * * * that it needs no citation of authority to support it."

(1) Equitable estoppel
The Court in Twin Falls Ciinic set forth the elements of equitable estoppel as:

(1) a false representation or concealment of a material fact with actual or
constructive knowledge of the truth, (2) the party asserting estoppel did not know
or could not discover the truth, (3) the false representation or concealment was
made with the intent that it be relied upon and (4) the person to whom the
representation was made or from whom the facts were concealed, relied and acted
upon the representation or concealment to his prejudice.’

If these elements are present, the promisor is estopped from asserting a defense or otherwise
taking a legal position that prevents the injured party from obtaining a remedy against the
promisor.
) Quasi estoppel
Quasi estoppel applies when a person changes position to the unconscionable disadvantage
of another.  The Court in Keesee v. Fetzek* explained quasi estoppel in this way:
Quasi estoppel is a broadly remedial doctrine, often applied ad hoc to specific fact
patterns. It "precludes a party from asserting, to another’s disadvantage, a right
inconsistent with a position previously taken by him." [citation] The doctrine is
designed to prevent a party from reaping an unconscionable advantage, or from
imposing an unconscionable disadvantage upon another, by changing positions.

[citation]  Quasi estoppel, unlike equitable estoppel, does not require
misrepresentation by one party or actual reliance by the other. [citation]®

2644 P.2d at 343.
3Supra at 344,
“111 Idaho 360, 723 P.2d 904 (Idaho App. 1986).
723 P.2d at 906.
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3) Estoppel applies in this case.

From the uncontested facts of this case, both equitable estoppel and quasi estoppel apply.
Indeed, invoking estoppel here is akin to holding that a water right cannot be initiated by
trespass.® In the same way, and upon the same legal and equitable principles, a valid water
right cannot be obtained by misrepresentation or the breaking of a promise upon which others
relied,

B. Ted Sorenson promised D&D and Wilding that whatever
additional water he created would belong to them.

In a deposition under oath, Ted Sorenson said:

"Q: Did you give them any assurances as to the power plant not interfering with
their water rights?

A: I gave them assurances that the power plant by implementation of it would
create a bed loss savings in their ditch, that in fact there would be more water
available for irrigation." (Sorenson Deposition, November 16, 1989, pp. 44-45)

In an earlier statement, also under oath, Mr. Sorenson stated:

One, the irrigators for many, many years have lost a great deal of their water
from the point of diversion to the point of use and in my discussions with Mr.
Wilding over the past several years, ... he has looked, schemed, investigated
ways to increase his water supply ... . ... And the answer to the, my answer to
that is this, the only economical way to increase that water supply is either to
pipe it or ditch on a contour and put it in a pipe, some combination. This is what
we are proposing to do. Our interest is to develop power. The [side] benefit
is increased water, decreased bed loss, so it’s to their benefit to increase
irrigational supplies. So there’s a public benefit in my mind, to the irrigators
both Mr. Wilding and the D&D Ranch.’

®Lemmon v. Hardy, 95 Idaho 778, 519 P.2d 1168 (1974).
"Hearing transcript, April 5, 1984, p.24 (emphasis added).
aiiﬂ(}C&DFiLfv;Ei}
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Ted Sorenson made a similar representation in his letter to D&D and Wilding on April
4, 1983.% In that letter, Mr. Sorenson recognized that D&D and Wilding had water rights of
44 cfs. He said that the new power plant scheme should increase the water available to them
by at least 6 cfs, and that "(e)ssentially all the water available at the new diversion would be
required to meet your existing decreed water rights." Attached to that letter was "Table One,
Impact on Water Availability of New Ditch." It also showed this promised increase in water
available to D&D and Wilding. In the March, 1998, hearing, Mr. DeMordaunt testified that
Mr. Sorenson also made similar oral promises to him in person.

C. D&D and Newman relied on the promises of Ted Sorenson

Mr. Jim DeMordaunt testified that he relied on the several representations of Mr.
Sorenson that any water saved or conserved by rerouting water down the new canal instead of
the Old Reno Ditch would belong to D&D and Wilding. D&D and Wilding allowed this
rerouting to take place and allowed Mr. Sorenson to use their water for the generation of
electricity. Mr. DeMordaunt also testified that had he known before he gave his consent that
Ted Sorenson was going to later claim the saved water, he would not have consented.

In reliance on Mr. Sorenson’s representation that the water available to them would
actually increase with the construction of the power plant facility, D&D and Newman also
decided to forego another option which had been presented to them by Raymond T. Michener--
that they divert Birch Creek, increase the flow of available water, and operate their own power

plant without involving Mr. Sorenson.”

¥Exhibit No. 245.

’Exhibit 246. M CRDF;LN -
‘ A

D & 'S MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT - §
SEEU



In reliance on Mr. Sorenson’s representations, D&D sold the land to Sorenson on which
he built his power plant. Wilding granted him a right-of-way access to the power plant. '

Finally, in reliance on Mr. Sorenson’s representations that the saved water would belong
to D&D and Newman, they did not seek a permit from IDWR to appropriate the saved water--
they simply began to use it. They were at the end of the line; there was no discussion or
thought that anyone else would be claiming this water for consumptive use.

D. Ted Sorenson’s promises and D&D’s and Newman’s reliance on
them preclude Sorenson from a right to the saved water

Ted Sorenson has clearly changed his position to the great detriment of D&D and
Newman. As a matter of law, the doctrine of quasi estoppel does not allow him to benefit from
this and harm D&D and Newman.!

If Sorenson is allowed to appropriate the waters which he claims have been saved, and
if he is given the earliest possible priority for this water, then:

* The life-blood of D&D and Newman'’s farming operations will be

threatened, since it is clear that most of the time there will not be
enough water left to deliver to D&D and Newman either the
amount of water decreed under their water rights or the amount of

water they have historically received.

* They will be deprived of the needed additional saved water that
Sorenson promised them.

* They have already been deprived of the opportunity to develop
their own power plant or to do anything to reduce the losses in the
Old Reno Ditich.

* The principles behind equitable and quasi estoppel will have been
violated.

"“Testimony of Jim DeMordaunt at the hearing on March 13, 1998,

"Given his present position, Sorenson’s promises to D&D and Wilding also were apparently
false. The elements of equitable estoppel therefore are all present.
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To prevent the injustice which would otherwise result, the doctrine of estoppel should
be applied as a matter of law. Ted Sorenson should be precluded from obtaining any interest in
the saved water.

2,2  Water In a Private Ditch is not Subject to Appropriation

A. Idaho’s Constitutional and Statutory Law Only Provides for the
Appropriation of Water in Natural Streams

Article XV of the Idaho Constitution provides a right to "divert and appropriate the
unappropriated waters of any natural stream for beneficial uses.” The statutes under which Ted
Sorenson seeks to appropriate the claimed saved water all deal with waters "flowing in their
natural channels,"'>  "waters of rivers, streams," "natural watercourse,"'* "natural

nis

streams" ™ or the like. None of them gives a right to appropriate water in a private ditch.

As stated in King v. Chamberlin, 20 Idaho 504, 118 P. 1099 (1911):
Neither the statute nor the Constitution ever contemplated authorizing one man
to appropriate and divert the property of another. Both the Constitution and
statute were dealing with the public, unappropriated waters of the state as
distinguished from private property.'®

Similarly, the Idaho Supreme Court in Public Utilities Commission v. Natatorium Co." said:

The constitutional provisions, namely, article 15, Secs. 1, 2, and 3, do not
declare that all waters of the state are public waters and subject to appropriation.

21daho Code Sec. 42-101
Bldaho Code Sec. 42-103

“Idaho Code Sec. 42-201. Burgess v. Salmon River Canal Co. 119 Idaho 299, 805 P.2d
1223, 1229 (1991) said that a "natural watercourse" was one which discharged "itself into some
other stream or body of water."

YIdaho Code 42-202
6118 P. at 1101 (empbhasis in original)
1736 Idaho 287, 211 P. 533 (1922).
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C.S. Sec 5556, provides that all waters of the state when flowing in their natural
channels, . . . are declared to be the property of the state, whose duty it shall be
to supervise their appropriation . . . . This statute contains a limitation, in that
it declares that the waters of the state consist of such waters only as flow in their
natural channels, . . . B 1°

B. D&D and Newman had a Private Property Right to Water in the Old Reno
Ditch

There is no question that a water right is a private, real property right?> When the
waters of Birch Creek were diverted into the Old Reno Ditch, they were no longer the public
waters of the State of Idaho flowing in a natural stream. D&D and Wilding then had an absolute
right to the use of these waters so long as they put them to beneficial use. They were no longer
subject to appropriation by Ted Sorenson--a stranger to these waters.

C. Case Law Does Not Authorize the Appropriation of Water in a Private Ditch

No cases have been found, either in Idaho or other jurisdictions, where the court has held
water saved in a private ditch can be appropriated.

D Reno v. Richards

The first mention of saved water is found in Reno v. Richards®. Reno involved the

cleaning out of Pass Creek so that its flow could reach and augment the flow in Birch Creek.

The Court there stated:

18211 P. at 535 (emphasis added).
YSee also Boise City Irrigation & Land Co. v. Stewart, 10 Idaho 38, 77 P. 25, (1904).

XSee¢ e.g., In re Robinson, 61 Idaho 462, 103 P. 2d 693 (1980); Olson v. Bedke, 97 Idaho
825, 555 P.2d 156 (1976).

21 32 Idaho 1, 178 P. 81 (1918)
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In the absence of detriment to other users of water from Birch creek, there

is no doubt of their right to make a diversion from Birch creek, at their point of

diversion, of the amount of water which they caused to flow therein . . . ."®
The Reno Court cited numerous authorities, but all of the cases cited dealt with natural streams,
not private ditches.

Reno also involved another claim for saved water. Owners of the downstream
"Richards"” water right constructed the Old Reno Ditch to bypass a leaking reach of lower Birch
Creek. They claimed a right in the water saved. The Supreme Court held that ". . . the water
so conserved should be decreed to them and apportioned to them according to their respective
rights,"® It appears that the amount of saved water they were given by the Court was the
difference between the amount of water needed to flow in the bypassed section of Birch Creek
to supply the Richards’ right and the amount of water needed to flow in the Old Reno Ditch to
supply the Richards right, not the total amount of water saved through bypassing that stretch of
Birch Creek. (The Richards water was not the only water flowing in the ditch.) The priority
of this right was the date of the permit to construct the bypass canal, not some earlier date.

Reno can therefore be distinguished from this case in that it involved irrigators with prior
rights on the natural stream who improved their water rights by decreasing losses in the stream.

It did not involve, as here, a stranger who had no had no prior rights to the stream and who

claims saved water in a private ditch, not in the natural stream.

#2178 P. at 82 (emphasis added).
$178 P. at 85.

M ’ oy ;V" .
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2) Hill v. Green
Hill v. Green™ is ever further removed from the circumstances of this case. There the
applicants diverted water from Indian Creek to their lands. This water would not have reached
Medicine Lodge Creek and the diversion points of prior appropriators on Medicine Lodge Creek.
In granting this Indian Creek right to applicants, the Court made some important observations
regarding Reno:
Conceding the opinion may be subject to some criticism, in that it fails expressly
to state that it must be shown that the increased surface flow would not reach
prior appropriators by subflow, and that there must be a salvage of waters not
theretofore used by prior appropriators in order that the right by salvage may be
acquired, the general principles of law announced touching the salvage or saving
of waters, and the prior right thereto, are correct.
There is no question but that the burden of proof rested upon respondents
to show by competent evidence that the water salvaged by them had not
theretofore been appropriated or used by other with prior rights. It being shown,
however, that the water salvaged would not, if undisturbed, reach the point of
diversion of prior appropriators, their supply would not be decreased, and they
have therefore no cause for complaint.
(3)  Basinger v. Taylor
The final Idaho case dealing with saved waters is Basinger v. Taylor*® There an
irrigation company replaced a stretch of natural stream (Dry Creek) and a leaking ditch
("Farmers’ Ditch") with a pipeline. The pipeline eliminated losses in both Dry Creek and
Farmers’ Ditch and the irrigation company claimed it was entitled to all the water so saved. On

the basis of its earlier decision in Reno v. Taylor, the Court awarded the irrigation company the

water saved in the natural stream but not the water saved in the private ditch.

* 47 Idaho 157, 274 P. 110 (1928).
$274 P. at 111,

2630 Idaho 289, 164 P. 522 (1917) and 36 Idaho 591, 211 P. 1085 (1922).
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Just as there is no basis in constitutional or statutory law, there is also no basis in case
law upon which Sorenson can rely for his claim to water saved in a private ditch.

D. Sorenson’s Claims to the Saved Water Threaten to Significantly Reduce the
Amount of Water Historically Delivered to D&D and Newman

There is an interesting parallel between the irrigation company which sought the saved
water in Basinger and the applicant here. Speaking of losses and saved water in the private
ditch, the Court in Basinger stated:

However, it appears that the issue Jof excessive losses] was never raised, that

they got along amicably, and all seemed to have enough water until the corporate

appellant appeared on the scene.”

Here, until stopped by the government, D&D and Wilding made regular efforts to reduce
the losses in the creek and in the Old Reno Ditch through the use of bentonite.*® Despite the
losses in the ditch, D&D and Wilding made do. Historically, they received an average of 35
cfs of water during the irrigation season.” All was well until Ted Sorenson came on the scene
with his promise to create additional water for the irrigators. Now, as in Basinger, if Mr.
Sorenson has his way, D&D and Newman will have significantly less water than they had before
the "savings." Indeed, if Mr. Sorenson is awarded 17 cfs of saved water with the earliest

priority, and if the 18 to 22 cfs of Simmons/Woody water is transferred downstream with little

apportioned loss, there will be very little water left for D&D and Newman.

211 P. at 1087.
*¥Testimony of Cleo Wilding at the hearing on March 12, 1998.

#Exhibits 216 and 217.
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2.3  The Saved Water Belongs to D&D and Newman, not Sorenson.

Sorenson claims he has the right to water saved in a private ditch. For the sake of
argument, even if he is legally correct, he still does not have this right for the following reasons:

A, Sorenson Failed to Make a Timely Filing on the Saved Water

(1)  Application for a permit must he made before construction begins.

Idaho Code Section 41-202 says that one must make application for a permit to make an
appropriation of water before constructing the diversion or other works. This sets the timetable
for when an application for appropriation must be filed--in this case, before Sorenson began his
effort to save the water.

2) Sorenson only applied for a non-consumptive use.

Because he had promised this water to D&D and Wilding, he only filed for a non-

consumptive use. This did not preserve Sorenson’s right to a claim for saved water.
(3)  Sorenson waited too long before filing on the saved water.

For a period of 10 years Sorenson said nothing about D&D and Newman’s application
of the water to a beneficial use. He did nothing to acquire any right to this water, Sorenson
cannot sit idly by forever, watch others make beneficial use of this water as he promised them
they could, and then after a long wait, step in and claim the earliest priority right to the water.

(4)  Sorenson waived, forfeited, or abandoned any right to the saved water.

If Sorenson acquired the right to claim the saved water when he rerouted the water
through his power plant, then either the common law of abandonment or waiver, or the five year
forfeiture statute, 1.C. Section 42-350, should apply. Because Sorenson failed to apply the water

to a beneficial use, he lost any right he had.
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(5) At the very least, Sorenson lost any claim to a priority earlier than his
1997 filing.

If Sorenson had some inherent right to the saved water, with a priority preceding that of
any of D&D’s or Newman’s rights, this right had to be asserted by filing prior to or at the time
of the creation of the saved water. Sorenson’s delay at the very least requires that the priority
of any right Sorenson now acquires in this water is a priority as of the filing date in February
of 19973

B. D&D and Newman Acquired the Rights to Any Saved Water.

a) D&D and Newman applied any saved water to a beneficial use.

When the new diversion works were in place and the water began to be saved in 1987,
it was not Sorenson but D&D and Newman who applied all the water coming through the power
plant, including any saved water, to a beneficial use.

2) Appropriation and application to a beneficial use gave D&D and
Newman a constitutional right to the saved water.

The right to any saved water was acquired by D&D and Newman through a constitutional
appropriation: they took all the water in the new ditch and applied it beneficially to their
lands.™

3 Under the circumstances, compliance with the statutory filing
requirements was not necessary.

By putting any saved water to a beneficial use, D&D and Newman have acquired a
constitutional water right. They did not file for this appropriation, as required by Idaho Code,

Section 42-202. Nevertheless, they acquired this right for the following reasons:

¥Ldaho Code Section 42-219(4).

Idaho Constitution, article XV, sec. 3; Nielsen v. Parker, 19 Idaho 727, 115 P. 488
(1911).
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a. Despite the seemingly mandatory filing requirements, they have
made a constitutional appropriation. To deny them this
appropriation would be a violation of their constititional rights.

b. Statutory law provides that the only way to obtain a water right is
by following a statutorily-defined process.®>  However, the
applicable statutes speak of filing prior to the construction of the
diversion works and before diverting the water.”* D&D and
Newman built no diversion works nor did they divert this
additional water from a natural stream. They made no application
for any change in point of diversion. They simply continued to
receive the water that came down the lower reaches of Birch
Creek. There is no applicable procedure for acquiring a water
right which would apply to them in this circumstance. Therefore,
their recourse was to the constitutional method of appropriation.

c. Idaho Code Section 42-1426 applies here so that D&D and
Newman need not follow the filing procedures.*® (To the extent
that Section 42-1426 only allows an expanded use but not an
increase in total rate of diversion, D&D and Newman are at least
entitled to a guarantee that all their water rights are filled before
those of Sorenson’s saved water consumptive rights. That is,
D&ID’s and Newman’s appropriation and use of the saved water
before Sorenson filed on the saved water must give them a priority
on all of their prior water rights which is senior to any right that
Sorenson acquires by virtue of his filing on the saved water.)

d. Sorenson is estopped from claiming that D&D and Newman’s
claims to the saved water are invalid because they did not make
the requisite filings. (See Section 1.1 of this brief) Indeed, one
reason they did not make such a filing is that they had been
promised by Ted Sorenson that the water would all be theirs and
at the time, Mr. Sorenson was only seeking a non-consumptive
use.

3[.C. Section 42-103; 42-201.

BE.g., 1.C. Section 42-202.

k%A "

. . the mandatory permit requirements of sections 42-201 . . . are waived . . . .
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3.0 D&D AND NEWMAN ARE ENTITLED TO SUMMARY JUDGMENT AS A
MATTER OF LAW

Where there are no genuine issues of material fact pertinent to a legal issues, summary
judgment is appropriate. In this case there are three separate legal issues pertaining to whether
Ted Sorenson is entitled to any of the alleged saved water. The resolution of any one of these
issues in favor of D&D and Newman means that Sorenson is not entitled to the saved water as
a matter of law, or that at the very least, his priority in the saved water right will be later than
all the priorities of D&D and Newman. Because of his repeated promises to D&D and Wilding,
Sorenson is now estopped from claiming the water which he promised to D&D and Wilding.
In addition, Sorenson has no legal basis for appropriating water from a private ditch. Finally,
if anyone has appropriated any saved water, it is D&D and Newman, so that it belongs to them,
not to Mr. Sorenson.

Respectfully submitted this 7 ~day of April, 1998.

PETERSEN, M0sS, OLSEN, CARR
ESKELSON & HALL

George C. Petcra(en o

b L Gpo

Wm. Charles Carr
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CERTIFICATE OF SERVICE
I hereby certify that I am a duly licensed attorney in the State of Idaho, with my office
in Idaho Falls, Idaho, and that on the 7_’4 day of April, 1998, I served a true and correct copy
of the foregoing document on the persons listed below by first class mail, with the correct
postage thereon, or by causing the same to be delivered as defined by Rule 5(b), I.R.C.P.
Persons Served: Method of Service

Peter R. Anderson, Esq. (9 mail () hand () fax
Deputy Attorney General

1301 N. Orchard St.

Boise, ID 83720-0098

Kent W, Foster, Esq. (A mail () hand () fax
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

P.O. Box 50130

Idaho Falls, ID 83405-0130

Blair J. Grover, Esq. (%) mail () band () fax
GROVER & FAIRCHILD

215 Farnsworth Way

P.O. Box 36

Rigby, ID 83442-0036

Breck H. Barton, Esq. (3 mail () hand () fax
BRECK BARTON & ASSOC., P.A.

P.O. Box 100

Rexburg, ID 83440

Norman C. Young 9 mail () hand () fax
Idaho Dept. of Water Resources

1301 N. Orchard St.

Boise, ID 83706

Ronald D. Carlson (7§Cmail () hand () fax
Eastern Regional Manager

Idaho Dept. of Water Resources

900 N. Skyline Dr.

Idaho Falls, ID 83402 M;ZJ M, 4\’\4

Wm. Charles Carr

D &DS MEMORANDW’;%%UEPORT OF MOTION FOR SUMMARY JUDGMENT - 16
Al T P
Vi

JEK [ & 24



Sitate of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

MEMORANDUM KA IRECTOR
To: Governor Philip tt Date: May 2, 1997
From: Karl J. Drehe cc: Service list for No. 32-00061C et al

Service list for Nos. 32-07128 & 32-07136
Representative JoAn Wood

Ron Carlson

Don Shenton

Subject: Pending Water Rights Issues Involving Birch Creek Ranches & Sorenson Engineering
Constituent Affairs Tracking Memorandum No. 19505

As you requested, I have reviewed the concerns expressed in a letter dated February 18, 1997
which you received from Mr. Ted S. Sorenson of Birch Creek Ranches and Sorenson
Engineering. Mr. Sorenson believes that the Department of Water Resources {the “Department™)
is biased against him and has asked that a hearing officer from outside the Department be
appointed to hear the water right matters pending before the Department. The concerns of

Mr. Sorenson involve applications he filed with the Department to amend two water right permits
for hydropower purposes and to transfer numerous irrigation water rights involving water
diverted from Birch Creek. I received a formal petition from Mr. Sorenson’s attorney requesting
that an outside hearing officer be appointed for these protested applications, and I made the
requested appointment on March 7, 1997.

Since protests have been filed against these applications, and I will have to make determinations
regarding these applications following hearing, I am obligated to refrain from discussing the
merits of Mr. Sorenson’s allegations. However, the following background information may be
useful to you in understanding the nature of the disputes involved.

The water rights generally referred to by Mr. Sorenson include decreed water right nos. 32-
00061C, 32-00068, 32-00069, 32-00073, 32-00077, 32-00078, 32-00079, 32-00085, 32-00086,
32-00087, 32-00089, 32-00090, 32-00091, 32-00092, 32-00093, 32-00101, and 32-00102,
together with protested applications for water right permits numbered 32-07128 and 32-07136.
The Department’s involvement with Mr. Sorenson regarding these water rights has been extensive
as summarized by the following chronology of events:

MICROFILMED
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®  September 8, 1982 - Birch Power Company (“Sorenson™) filed application for
permit number 32-07128 proposing the diversion of 45 ¢fs of water from Birch
Creek to be used for hydropower purposes. The application was protested by
several entities.

®  January 3, 1984 - Sorenson filed a second application (permit number 32-07136)
proposing the diversion of an additional 30 cfs of water from Birch Creek for
hydropower purposes. This application also was protested by several entities.

®  April 5, 1984 - The Department conducted a hearing on both applications.

®  March 26, 1985 - The Department approved both applications with conditions
and limitations, including a requirement for a bypass flow of 5 ¢fs to remain in
Birch Creek below the diversion into Sorenson’s power canat.

®  June 26, 1986 - After the Department’s decision approving both applications was
appealed to district court by one of the protestants, the district court upheld the
Department’s decision.

®  April 19, 1989 - Birch Creek Ranches (also “Sorenson™) filed application for
transfer number 3553 involving nine water rights which were used for the
irrigation of land above Blue Dome. The applications sought to change the place
of use to lands downstream from Sorenson’s power plant and were protested by
several entities.

®  September 18, 1989 - Sorenson submitted proof of beneficial use of water for
permits numbered 32-07128 and 32-07136. Shortly thereafter, the Department
inttiated the process for issuing licenses for the permits.

®  April 17 & 18, 1990 - The Department conducted a heating on the protested
application for transfer number 3553 but at the request of the parties, the final
decision was delayed. This delay allowed Sorenson and one of the protestants
to enter into a settlement agreement. The settlement agreement resulted in
Sorenson amending application for transfer number 3553 on February 12, 1991,
and in the filing of a separate application for transfer by the protestant.

®  May 1, 1990 - Sorenson filed applications for amendment seeking to have the
5 cfs bypass flow requirement for approved permits numbered 32-07128 and 32-
07136 eliminated. The applications for amendment were protested.

®  May 17, 1990 - With the consent of the protestants, the Department granted
Sorenson interim approval to use the irrigation water rights (involved in
application for transfer number 3553) below Sorenson’s power plant as
requested in the protested application for transfer. MICROFILMED
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®  November 6, 1991 - The Department advised Sorenson that it could not issue
licenses for water rights numbered 32-07128 and 32-07136 until the protested
amendments were resolved.

®  July 10, 1992 - At the request of Sorenson and the protestants, the Department
delayed the hearing on the applications for amendment to water rights numbered
32-07128 and 32-07136 and on the application for transfer number 3553 until
more was known about the failure of a liner placed by Sorenson and others in the
channel of Birch Creek.

®  Spring of 1994 - Sorenson lost access to the place of use downstream of his
power plant for which application for transfer number 3553 had been filed and
interim approval had been granted. The need for a hearing on the application for
transfer was therefore moot.

®  July 5, 1995 - Sorenson’s attorney advised the Department that until Sorenson
was able to acquire a place of use downstream from his power plant that “it will
accomplish little to try to process most, if not all of the pending applications.”

- ®  September 25, 1995 - The Department advised Sorenson through his attorney as
follows regarding the processing of the protested applications -

i. Sorenson would need to withdraw or amend application for transfer
number 3553 in connection with proposed changes to the place of use for
his irrigation water rights.

ii.  The Department would continue to hold the applications to amend water
right permits numbered 32-07128 and 32-07136 at Sorenson’s request to
allow all the protested matters to be combined into one hearing.

®  April 2, 1996 - Sorenson filed an amended application for transfer number 3553
claiming to have acquired another downstream place of use for the irrigation
water rights. Notice of the amendment was published and renewed protests
were filed with the Department in January 1997.

®  February 21, 1997 - Sorenson's attorney filed a motion for blanket
disqualification of all employees of the Department from acting as hearing officer
for the protested applications. IDAPA Rule 37.01.01412 (Procedure Rule 412)
requires the automatic disqualification of all employees of the Department,
except its director, upon timely request of any party.

®  March 7, 1997 - The Department designated Mr. Peter Anderson as the hearing
officer. Mr. Anderson is a Deputy Attorne erglGemz:ral and is not an employee of
the Department. A hearing on the protest EbM memg scheduled.
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In closing, I want to respond to the reasons why Mr. Sorenson believes the Department has
been biased and has discriminated against him. As noted above, the Department can not issue
licenses in connection with Mr. Sorenson’s power plants until the applications for amending the
permits, which were filed by Mr. Sorenson, have been resolved. Given the history summarized on
the previous pages of this memorandum, I do not believe Mr. Sorenson should conclude “No
action has been taken” or the permit amendments “have yet to be processed.” Furthermore, the
delays in scheduling hearings were the result of Mr. Sorenson’s request for time to seek resolution
of the protests and to allow the protested applications for transfer to be combined into the same
hearing as the protested applications for amendment of the permits.

Regarding the question of bed loss, the Department has not made a decision on the question
of bed loss. The watermaster for Water District 01, Mr. Ron Carlson, does not have the authority
to make a final determination of this issue. Rather, this will be an element of the decision that will
be issued by the Department following hearing. By letter from Mr. Carlson to the watermaster,
dated June 13, 1995, the Department did authorize the “test to actually determine what the
bedloss [sic] would be” as requested by Mr. Sorenson provided that other water rights would not
be imjured by the test or with agreement by those whose water rights would be affected.

On February 24, 1997, Mr. Sorenson submitted an application to the Department for a
permit seeking to appropriate 17 cfs of “saved” or “salvaged” water in Birch Creek in exchange
for ceasing ground water diversions from certain irrigation wells. The Department advertised this
application on April 3 and again on April 10, 1997. Like Mr. Sorenson’s other applications,
protests against this latest application have been filed with the Department by several entities.

In the meantime, I have been contacted by Representative JoAn Wood who requested that 1
meet with some of her constituents who are concerned about Mr. Sorenson’s actions. If her
constituents are protestants in the administrative hearing process or intend to discuss substantive
issues regarding Mr. Sorenson’s pending applications, it would be inappropriate for me to meet
with them regarding Mr. Sorenson’s actions until after the Department’s administrative process is
complete and the Department has issued its final decisions.

I believe the Department of Water Resources has cooperated with Mr. Sorenson in
processing his various water rights transactions and allowing him time to seek negotiated
solutions to the objections raised by those who believe their water rights would be injured.

Mr. Sorenson correctly points to the lengthy period of time it has taken to resolve these matters.
However, Mr. Sorenson has changed his proposals several times which has compounded the time
requirements. These changes have not been proposed because of any request or interference from
the Department. It does appear that all of Mr. Sorenson’s applications are ready for further
administrative action, and this action will be promptly taken.

MICROFILMED
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Law Offices
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.1.C.

FRED J. HAHN U.5. BANK OF IDAHO BUILDING Arthur W. Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR (1877-1967)
ROBERT E. FARNAM P.O. BOX 50130 Rabert B. Holden
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 (1911-1971)
STEPHEN E. MARTIN Tetry L. Crapo
CHARLES A. HOMER (1935-1582)
GARY L. MEIKLE William §. Holden
GAYLE A. SORENSON, P.A. TELEPHONE (208) $23-0620 (1907-1988)
DONALD L. HARRIS, P.A. FACSIMILE (208) 523-9518

DALE W. STORER E-MAIL HOLDNLAW@SRV.NET

MARIE T. TYLER RECEIVED

JOLN G, SIMMONS
ROBERT M. FOLLETT

g 1 'FEB 10 1997

February 5, 1997 Department of Water Resourcss

Mr. Norm Young

IDAHO DEPARTMENT OF
WATER RESOURCES

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re:  Application to amend permits to appropriate water, nos. 32-7128 and 32-7136
Dear Mr. Young:

On April 30, 1990, we sent directly to you, for filing and processing, an application for
amendment of permits nos. 32-7128 and 32-7136. Notice of the proposed amendment was protested
by Mac and Betty Wagoner, D & D Enterprises, Inc., Elda H. Wilding and Woodie Land &
Livestock. To our knowledge, the protests have never been scheduled for hearing.

On November 6, 1991, Mr. Gary Spackman wrote a letter to the applicant suggesting "that
a hearing for these amendments be held in conjunction with the applications to transfer which are
now pending and for which a hearing has been tentatively set." A hearing was never held, and of
course the applications for transfer were held up for a time and have now been amended and notice
republished. A hearing will need to be held on the protests to the amended application, and while
we have no objection to hearing both matters on a consolidated basis, we do request that the matter
of the application for amendment of the two permits be set for hearing as soon as possible.

Thank you for your kind attention to this matter.
Very truly yours,

s

Kent W. Foster

pc.  Ted Sorenson
GA\WPDATA\K WRGOIGDWRO205 LTR sjw
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

September 29, 1995 PHILIP E. BATT
GOVERNOR
KARL J. DREHER
DIRECTOR
Kent Foster
Holden, Kidwell, Hahn & Crapo

P. O. Box 50130
Idaho Falls, Idaho 83405

Re: Birch Creek Ranches
(Application for Transfer of Nos. 31-00067/90 and
Applications for Amendment of Permit Nos. 32-07128/07136)

Dear Kent:

Your letter of July 5, 1995, asks for my thoughts on the status and processing procedure
on several applications seeking to change the use of water rights held by Birch Creek Ranches
and Ted Sorenson d/b/a Sorenson Engineering. Subsequent to your letter, Mr. Sorenson
discussed with me his intentions with regard to the processing of the applications. The purpose
of this letter is to document my understanding that Mr. Sorenson will be filing revised
applications to change the point of diversion and place of use of irrigation rights he holds from
Birch Creek with pending applications either being amended or withdrawn. In addition, he has
asked that IDWR continue to hold the application to amend the hydropower rights relative to the .
required bypass flow to allow the applications to be considered in a single hearing.

Delaying the processing of the pending applications is acceptable, however,
relinquishment of any applications that are no longer relevant is desirable. IDWR will continue
to withhold processing of the application of amendment of the hydropower right for up to six
months, but it is necessary that this matter be addressed. Licensing of the hydropower permits
should follow action on the pending amendment.

Sincerely,

NORMAN C. YOUNG

Administrator
¢: Ted Sorenson George Peterson Blair Grover
Breck Barton Mac & Betty Wagoner
Alva Harris Don Shenton

MICROFiLMED
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Law Offices

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

FRED 1. HAHN WEST ONE BANK BLDG. Arthur W. Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR {1877-1967)
ROBERT E. FARNAM P.O. BOX 50130 Robert B. Holden
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 {1911-1971)
STEPHEN E. MARTIN - Terry L. Cra
CHARLES A. HOMER. R ECE IVE D (&9—1932';0
GARY L. MEIKLE William 5. Holden
GAYLE A. SORENSON, P.A. TELEPHOME (208) 523-0620 . (1907-1988)
DONALD L. HARRIS, P.A, TELEFAX (208) 523-9518 J U [. 1 ﬂ Iggs

DALE W. STORER

MARIE T. TYLER quaﬂme

JOHN G. SIMMONS nt of Water Resources

ROBERT M. FOLLETT
FREDERICK I. HAHN, III

July 5, 1995

Mr. Norm Young

IDAHO DEPARTMENT OF .
WATER RESOURCES a

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re: Birch Creek Ranches and Ted Sorenson d/b/a Sorenson Engineering Pending
Applications

Dear Norm:

We are writing to you about several pending matters of Birch Creck Ranches, Inc. and
Ted Sorenson d/b/a Sorenson Engineering, because of some procedural concerns we have
and because we are receiving pressure to do something. From our records it appears there
are a number of pending applications or amendments. We have referenced each in the list
below and have tried to explain some of our concerns.

1. Application for Permit No. 33-7128, for 45¢fs of the flow of Birch Creek was
originally filed on September &, 1982, by Birch Power Company. Application for Permit No.
32-7136, for 30cfs of the flow of Birch Creek, was filed by the same entity on January 3,
1984. The two applications were protested and consolidated for hearing. A combined
hearing was held April 5, 1984. The final decision on the protests to the two applications is
reflected in an "Order Adopting Modified Memorandum Decision and Order" signed by the
director, A. Kenneth Dunn, on March 26, 1983, and the "Modified Memorandum Decision
and Order" thereby adopted by the director's order, which bears the signature of Bobby
Fleenor, and is dated March 27, 1985. That final decision was appealed to the District Court
which entered its "Memorandum Decision” in Bonneville County Case No. 33072, affirming
the decision of the director, on June 26, 1986. The two permits were assigned by Birch
Power Company to Ted S. Sorenson, d/b/a Sorenson Engineering, on August 21, 1986. The
use of the water for power generation is, of course, a nonconsumptive use. The matter that
became the main issue in the protest hearing, and Whichwwhﬂl’@l the Department's

H he i



Mr. Norm Young
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final decision, was the contemplated savings of water which would result from the
construction of the power plant. The point of diversion for the old Reno Ditch was to be
moved upstream and some 3,000 feet of the natural channel of Birch Creek, as well as some
five miles of the upstream portion of the Reno Ditch, were to be dewatered and replaced with
a shorter, lined canal and a pipeline to the power plant, which would then discharge water
into the Reno Ditch at the downstream location. The department found that the water to be
saved by the construction of the project (the elimination of 3,000 feet of Birch Creek Channel
and five miles of Reno Ditch) would be 22% of the total flow of Birch Creek at the new
diversion, and that such savings belonged to the applicant. Further, the savings was
apparently estimated to be, on the average, about 9.0 to 10.0cfs. The department then
assigned one-half of the savings, 11% of the flow of Birch Creek or 5.0cfs, whichever is
greater, to be allowed to flow past the new diversion works in Birch Creek to mitigate the
riparian, fish and wildlife values in the public interest, and to provide stock watering. The
second half of the savings, or 11%, was assigned to reduce contemplated seepage losses
through the new feeder canal or power channel. Later, also in August of 1986, the permits
were amended to change the location of the power plant from the NEV: of the NEV4 of §.17,
T.8N., R.31E. to the NEY of the NEY of S.14, T.8N,, R.31E., a distance of an additional
three miles. We assume the elimination of the extra three miles of the Reno Ditch has
resulted in an even greater savings than 22%. If the elimination of 3,000 feet of Birch Creek
channel and five miles of the Reno Ditch results in 22% savings, would the elimination of
3,000 feet of Birch Creek channel and eight miles of Reno Ditch result in something like 33
to 34% savings? Proof of beneficial use was submitted for both permits about February 11,
1989, but no license has yet been issued.

2. On April 19, 1989, Birch Creek Ranches, Inc., filed an application to transfer
nine Simmons water rights, totaling 18.6¢fs, from the Simmons lands on Birch Creek above
Blue Dome to D&D lands below the power plant and the Reno Ranch. A hearing was held
on the protests on April 17 and 18, 1990. A draft provisional or interim order for delivery
of water rights was prepared shortly after the hearing and circulated for comments. We
provided comments, but have never received or been provided with a final version of such
order. Before any decision on the merits of the protests was issued, Birch Creek Ranches
entered into negotiations with two of the protestants, Mac Wagoner and George Woodie,
which resulted in the next round of filings in January and February of 1991.

3. Before the 1991 filings, and during the time period when preparation for and
conducting of the April, 1990, hearing occurreﬂn @%ﬁ?’ regarding the conditions of permits
Nos. 32-7182 and 32-7136 relating to the saved wate progressed to a point which
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resulted in the filing of another application to amend the two permits. Within a short time
after construction of the project, it had become apparent that the 11% or 5.0cfs bypass flow
did not accomplish the objectives of Idaho Department of Fish &Game and the Bureau of
Land Management for riparian habitat. After a study, Mr. Sorenson had made a proposal to
substitute a system of plastic pipe and lined ponds. After approval by Idaho Fish & Game
and the BLM, the proposal was implemented, and by March of 1990, Mr. Sorenson had
received written acceptance of the new system which requires less than .lcfs to provide the
amenities, instead of the 5.0cfs bypass flow. When Mr. Sorenson contacted you about this
circumstance, you advised him by letter of March 20, 1990, that the Department of Water
Resources could not waive the bypass flow condition without processing an application to
amend the permits. Pursuant thereto, Ted S. Sorenson, d/b/a Sorenson Engineering, filed an
application about April 30, 1990, to amend the two permits by eliminating the 5.0cfs bypass
flow requirement. After publication of notice, the application was protested. In November
of 1991, Gary Spackman, who had been assigned as hearing officer on the 1991 application
for transfer and amended applications for transfer of Wagoners and Birch Creek Ranches,
Inc., sent a letter suggesting that the hearing on the protests to the application to amend the
permits be held in conjunction with the hearing on the protests to the proposed transfers.

4. In early 1991, after a tentative agreement was entered into by Birch Creek
Ranches with Mac and Betty Wagoner, and after Birch Creek Ranches had purchased the
George Woodie water right on Birch Creek, Wagoners filed, about Janunary 21, a new
application for transfer of eight of their rights, totaling 6.0cfs, from their lands to the D&D
lands. Pursuant to the agreement, Birch Creek Ranches then filed two amended applications
for transfer, one to transfer 4.0cfs (Right No. 0067 and one-half of Right No. 0090) from the
Simmons land to Wagoner land, and another to transfer the balance of nine of the Simmons
rights, totaling 14.6¢f5s, and the Woodie right for 2.9¢fs, to the D&D lands. Again there were
protests, and before a hearing was held, Birch Creek Ranches and the major protestants,
D&D and Newman, agreed to cooperate in a stream lining project to salvage more water.
Before completion of the lining project, BLM and Idaho Fish & Game placed certain
conditions on placement of the lining material which resulted in a problem with the lining
effort. In fact, instéad of increased flows in the lined segment, losses increased. The
processing of the pending applications was put on hold and numerous attempts were made
to work out a plan acceptable to all involved state and federal agencies to rectify the problem.
All such attempts have, to date, been unsuccessful. By about 1993, it appeared that the
increased losses in the lined reach had diminished approximately to normal. Now, it appears
that the lining may, in fact, be reducing losses in that reach. By the Spring of 19944IGROFILMEL

appeared we could recommence processing of the applications, but then D&D refused gt?a.s 08 a0
REACRR VA



Mr. Norm Young
July 5, 1995
Page 4

renew its lease of water rights from Birch Creek Ranches, and withdrew its lands as the
prospective place of use. Then Wagoners unilaterally filed an amended application to
transfer the eight water rights it had sold to Birch Creek Ranches, totaling 6.0cfs, upstream
to Simmons lands, rather than downstream to D&D lands. While Birch Creek Ranches has
worked out a tentative accommodation agreement with Wagoners, and has been laboring
diligently to locate an alternative downstream place of use tor the water rights, not enough
has yet been completed to be able to redo the applications. We keep receiving requests from
the Eastern Region Office of IDWR to withdraw and relinquish the applications.

5. Since completion of the power plant project, records of diversions from Birch
Creek into the feeder canal for the power plant, as well as of discharges from the power plant
into the Reno Ditch, disclose that since the bypass flows at the new point of diversion were
terminated, the amounts diverted are essentially equal to the amounts discharged at the power
plant, indicating that transmission losses through the power channel and pipeline are virtually
nil. Whether the savings of water resulting from substitution of the lined power channel and
pipeline, over historical losses in 3,000 feet of Birch Creek and more than eight miles of the
old Reno Ditch, is 22% or as much as 34%, the fact is that virtually every drop of water
diverted from Birch Creek at the new point of diversion is discharged into the Reno Ditch
at the power plant location. Today, the diversion at the new point of diversion is about
50.0cfs. 50.0cfs is also being discharged from the power plant into the Reno Ditch. At that
location, there is between 11.0 and 17.0cfs more water present in the Reno Ditch than there
ever would have been absent the power project and the consequent savings. In November
of 1993, we completed and presented for filing, an application to transfer the saved water
right to D&D lands for irrigation purposes. The department never accepted it for filing.
Eventually you and I had one or more discussions about the department's apparent reluctance
to deal with the saved water. My understanding of your expressions of departmental
- concerns 1s primarily that the uses, to which the saved or salvaged water created by the
power project were assigned by the permits, had a strong public interest element. We then
suggested that since those particular public interests were being otherwise fully served, we
would be willing to utilize the saved or salvaged waters to replace any transmission losses
in the portion of Birch Creek from the old points of diversion of the Simmons, Woodie and
Wagoner rights, down to the new Reno diversion, which might be attributable to such rights
because of the proposed change in point of diversion. We suggested this concept had
something of a public interest benefit in it because it would result in keeping higher flows
in Birch Creek during the irrigation season (as a result of the transfer downstream from the
points of diversion for the Simmons, Woodie and Wagoner rightg)[ i im\élg be a benefit
to the public in general, and that there could also be a benefit to every water user in particular
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by insuring that more than enough water is assigned to potential transmission losses. The
downstream users, D&D and Newman, would benefit the most because of the augmented
flows, some of which would accrue to them and increase the amount of actual water available
under their existing rights. We interpreted your response to be positive, so we withdrew the
November application and presented another application about May 17, 1994. To our
knowledge, it has never been accepted for filing.

Until such time as our client is able to acquire a potential place of use downsiream
from the power plant, it will accomplish little to try to process most, if not all of the pending
applications. As we try to analyze the ramifications of withdrawing any or all applications
at this time, our major concern is whether IDWR perceives some negative consequence of
doing so. If you would be so kind, we would very much appreciate your thoughts and
comments before we take further action.

Very truly yours,
Kent W. Foster

pc.  Ted Sorenson
GAWPDATA\KWRGI3GNDWR0622 LTR sjw
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State of 1_.iho ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL 1. ANDRUS

GOVERNOR

R KEITH HIGGINSON

July 10, 1992 DIRECTOR

RE: Transfers filed by Birch Creek Ranches and Mac and Betty
Wagoner; Application for Amendment by Birch Creek Ranches -
Nos. 32-00061, 32-00067, 32-00068, 32-00069, 32-00089, 32-
00090, 32-00091, 32-00092, 32-00093, 32-00102

Dear Interested Party:

I spoke to George Peterson, who represents D & D Enterprises
in the above disputed matters. Mr. Peterson stated that he had
visited with Blair Grover, attorney for Newman, and Kent Foster,
attorney for Sorenson. He stated that because of the uncertainty
about the existing condition of Birch Creek because of the liner
failure, some additional delay in the hearing would be helpful.

I told Mr. Peterson that I am willing to delay the hearing
until there is some physical certainty about the delivery of
water in Birch Creek. I do not intend to let these applications
go unaddressed for years in the files of the Department, however.

I will defer setting the hearing for an additional six (6)
months., On or about January 1, 1993, I will again call it up for
review. If there is any change in the status prior to that time,
I would appreciate being informed.

sincerely,
GARY EPACKMAN Manager

Water Right Permlts Section

GS:js
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CERTIFICATE OF MAILING

N
I hereby certify that on the ﬂ’ ~day of July, 1992, I
mailed a true and correct copy of the attached letter, to the
following individuals: :

Breck Barton Mac and Betty Wagoner
P.O. Box 100 P.O. Box 296

Rexburg, ID 83440 Dubois, ID 83423
Alva Harris Don Shenton

171 S. Emerson : Dubois, ID 83423
Shelley, ID 83274

George Peterson Blair Grover

485 "E" Street P.C. Box 36

Idaho Falls, ID 83402 Rigby, ID 83442-0036
Kent Foster ' IDWR - Eastern Region

P.Q0. Box 50130
Idaho Falls, ID 83405

cretary
Resources

JENNIFER SEIFERT,
\_Départmént of Wate
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CERTIFICATE OF MAILING

I hereby certify that on the 25th day of June, 1992, I mailed
a true and correct copy of the attached letter, postage prepaid, to

the following individuals:

Breck Barton
P.O. Box 100
Rexburg, ID 83440
Alva Harris

171 S. Emerson
Shelley, ID 83274

George Peterson
485 "E" Street

Mac and Betty Wagoner
P.0. Box 296
Dubois, ID 83423

Don Shenton
Dubois, ID 83423

Blair Grover
P.0O. Box 36

Idaho Falls, ID 83402 Rigby, ID 83442-0036

Eent Foster

Attorney at Law

P.0. Box 50130

Idaho Falls, ID 83405
\_ it
/JENNIFERg’EIFER ,'S%gketary
xEﬁpartme t of Water 'Resources
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[
State of Idiano '

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KESTH INGGINSON
June 25, 1992 PIRECTOR

<address>

RE: Transfers filed by Birch Creek Ranches and Mac and Betty &
Wageoner; Application for Amendment by Birch Creek Ranches

Dear <sal>:

Parties to the above protested applications for transfer and
amendment have been negotiating a possible settlement of the
applications for transfer and application for amendment. I have
not heard of any agreement. I recall seeing a letter, signed by
Breck Barton, which set a deadline for completion of certain
activity, although I cannot find it in my files.

This letter is an inguiry about the status of the
negotiations, and the desires of the partles regardlng a hearing.
I do not want this matter to languish in the flles of the
Department forever without resolution.

I will set this matter for hearing at the end of thirty (30)
days. If you are unavailable during certain time periods, I

suggest you contact me prior to the end of the thirty days. If
the protests are resoclvable in some other way, I would appreciate

being informed.
Respectfully, hd’//}
"ﬂ, Q,—t (,/fuﬁ

\,_

GARY SPACKMAN, Manager
Water Right Permlts Section

GS:js

cc: Eastern Region

MICROFILMED
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LAaw OFFICES OF

BRECK BARTON & ASSOCIATES, P.A.
305 WEST Mam
REXBURG. IDAHO 83440

BRECK H. BARTON P.Q. Box 100
(208) 356-4880

REC=IVE]

Kent Foster, Esg.
P.0. Box 50130 FEB 07 1992

Idaho Falls, ID 83405

January 31, 1992

Department of Water Resources

i Eastern District Office
RE: Wagoner water rights

Dear Kent:

As you know, many months ago we attempted to reach an agreement in
the dispute that Ted Sorensen claimed existed with Mac and Betty
Wagoner over their use of their Birch Creek water rights. We had
understood the substance of that agreement to be that Mac would
receive the earliest decreed water rights in the creek to 200
inches of water as measured at his point of diversion.

Subsequent to the drafting and signing of the memorandum of
agreement, Mr. Sorensen asserted that the transfer to Mac would be
subject to any conditions placed thereon by the Department of Water
Resocurces, including but not limited to the condition that Mac
would be responsible for a transmission loss as part of the
exchange. Such was not our understanding. Further, Ted Sorensen
refused to pay Mac for the water. Sorensen contended that payment
would only be due upon the department's approval of the transfer.
Such was not the understanding of the Wagoners. The memorandum of
agreement was signed on or about April 20, 198%. No monies were
tendered by Sorensen until a check in the amount of $8,000.00
arrived at our office together with your cover letter of April 10,
1991. Your letter references the dispute concerning your clients
understanding and our clients understanding of the meaning of the
term transfer. You were advised at that time that the check was
not acceptable and that the Wagoners interpretation of the
agreement differed from Sorensens and, that because of the
differing opinions and understandings, it appears there was no
agreement between our clients.

On January 14, 1992, a check arrived from your office in the amount
of $16,000.00. You are advised that such check would not be
accepted inasmuch as the disputes still existed as to the
understandings of the respective clients. Your letter that came
with the check indicated that there was a "major problem" in
connection with the lining project on Birch Creek downstream from
the Wagoner property.

MICROFILMED
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We understand that your client in conjunction with Lavar Newman and
the D & D, and with apparent approval of the Department of Water
Resources, attempted to line a portion of the Birch Creek channel
downstream from my client's point of diversion. Such 1lining
project has, we understand, utterly failed and, in fact, has
resulted in an increased loss of the waters of Birch Creek. As you
can appreciate, where my client's diversion is upstream from this
loss, it may very well be that the actions taken by these
individuals could damage my client by depriving him of his decreed
water. If such were the case, he would have the remedy of
petitioning a court for a decree requiring that those parties
responsible for the loss bear that loss and that his water right
not be affected or, in the alternative, for substantial damages for
the taking of his property without just compensation and/or
interference with his property and proprietary rights.

Mr. and Mrs. Wagoner are still willing to discuss settlement of
their claims against Sorensen and therefore propose as follows:

1. A trade of water rights be executed sc that Mac and Betty
Wagoner have decreed to them, and measured at their point of
diversion on Birch Creek, 200 inches of the earliest decreed rights
in Birch Creek.

2. The season of use for agriculture purposes of said water would
be set by the department which we understand is generally from
April 1 through November 1.

3. The Wagoners retain the 200 inches of decreed water for stock
watering purposes and would use the same as necessary when their
cattle were on the propertiy and needed water.

4, This agreement would be stipulated to by the protestants in the
currently pending protest, that is D & D and Wilding and their
predecessor, Newman. The Department would execute an approved
transfer application which we have submitted. There would be no

transmission loss between the 200 inches swapped between Wagoner
and Sorensen.

5. Sorensen would pay to Wagoner the $15,000.00 previously
referenced for transfer to Sorensen of Wagoner's 100 inches of
later decreed priority rights. Any protest as to the transfer to
any point of diversion of these later decreed priority rights would
be left to the Department to decide based upon protests that have
been filed by D & D and/or Wilding and/or Newman.

6. Wagoner would withdraw his claim in the SBRA to the 500 inches
of irrigation rights claimed during the winter months.

This proposal would eliminate the long standing difficulty between
these individuals. However, it must be implemented and finalized
on or before April 1, 1992. Mr. Sorensen has had the use of Mr.
Wagoner's 100 inches of water for two seasons without any
compensation for the same. Mr. Wagoner does not request payment

14N 0 g 2001



for use of that water if this agreement can be completed on or
before April 1, 1992 by and between the Wagoners as well as the
Sorensens and all other protestants to the currently pending
transfer.

In the event the agreement cannot be consummated, there would be
no agreement. Mr. and Mrs. Wagoner would retain their 300 inches
and all other constitutional claims that they claim. They would
anticipate that they would be allowed, through the water master,
the use of their water rights as per thelr decree. However, if the
water master were to terminate prior to the normal termination date
any of such rlghts due to a loss of water in Birch Creek downstream
from their point of diversion, as you have alluded to in your most
recent communication, then the Wagoners reserve full right to bring
whatever actions they may deem necessary to seek recompense and/or
damages for that injury.

We send a copy of this letter to counsel for D & D and counsel for
Newman as well as to Norm Young of the Department. We sincerely
desire that this matter be resolved. In any event, it will be
resolved in one fashion or another by April 1, 1992. If the matter
has not been consummated by that date, then the Wagoners will
instruct the water master that he may not deliver the 100 inches
of water previously used by Sorensen tc anyone other than Wagoners
at their decreed point of diversien.

Very truly yours,

cc: Department of Water Resources
George Petersen/D & D Enterprises
Blair Grover/Lavar Newman



State O,aho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

November &, 1991 R. KETTH HIGGINSON
DIRECTOR

Ted Sorensen

Sorensen Engineering
2988 Tipperary Ln.
Idaho Falls, ID 83401

RE: Permits to Appropriate Water Nos. 32-7128 and 32-7136
Dear Mr. Sorensen:

This letter acknowledges receipt of your correspondence
inquiring about the status of the above referenced permits. My
review of the file shows that you filed an application to amend
the permits, which was protested by Mac and Betty Wagoner and
D & D Enterprises, Inc., and Elda H. Wilding. Licenses for these
permits cannot be issued until the protests are resoclved.

I suggest that a hearing for these amendments be held in
conjunction with the applications to transfer which are now
pending and for which a hearing has been tentatively set.

Sincerely,

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js
cc: Eastern Region

Kent Foster
Don Shenton
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State of 13110 .

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL . ANDRUS
GOVERNOR

R. KEITH BIGGINSON
December 6, WBgS=

TED 5. SORENSON

DBA SORENSON ENGINEERING
550 LINDEN DR,

IDAHO FALLS, ID 834010000

RE: PERMIT NO. 32-07136

Dear Permit Holder(szs):

The above referenced water right is in the process of being
licensed. However, before a license can be issued, your permit
must be amended to correspond with the findings of the
Department’s field examiner,

The enclosed application for amendment contains information that
will be included on the license when it is issued. Please review
carefully and if you concur, sign the amendment and return with
the $20.00 filing fee within 30 days.

If you do not concur with these findings or if you have any
questions, please contact us within the 30-day period.

Sincerely,

@/ﬂ ;
JIM JOHNSON LAY L
Water Rights SuPEIVisor W X""‘s i ’éﬁ( W

JIisc L haid s h s
Enclosure s / . (}J — el

MICROFILMED
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. State of Idaho
' Department of Water Resources

APP_]E.ICATION FOli AMENDMENT
{For Licensing Purposes}
WATER RIGHT NO. 32-07136

Date of Priority: January 3, 1984 Maximum Diversion Rate: . 30,00 Crs
Maximum Diversion Volume: 21719.3 AP

Comes now TED S. SCRENSON
DBA SORENSON ENGINEERING
550 LINDEN DR.
IDAHO FALLS, ID 834010000 and represents to the Director of the
Idaho Department of Water Resources:
That he is the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 32-07136, and requests that the permit be changed as follows:

Source: BIRCH CREEK tributary to SINKS

BENEFICIAL USE PERICD OF USE FATE OF DIVERSION ANNUAL VOLUME

POWER 0101 to 12/31 30.00 CFS 21719.3 AF

LOCATION OF POINT{S) OF DIVERSION: SESW , Sec. 34, Township 09N, Range 30E
CLARK County

PLACE OF USE: POWER

TWN RGE SEC

08N 31E 14 NENE

MICROFILME D

Permit holder asserts that no one will be injured i Qu}éhgmnge and that such change
will be made at permit holder’s own risk. '

Signed at (this day of _ . 19

(Signature}
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State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
(For Licensing Purposes)
WATER RIGHT NO. 32-07136

Rhdkdd kR Ak kA h kAR Ak didkd ik id ik idd i dde R ik ik e dodd i i fe e de oA dede ok dedede ok desk ek deddode dodedede A dedede ok

Preliminary check by Fee = $20.00 Receipted by Date

FOR DEPFARTMENT USE ONLY

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, R. Keith Higginson, of the Department of Water Resources hereby approve the

above Application for Amendment for Permit No. 32-07136 with the following:

QONDITIONS /REMARKS :

1.

10.

The maximum diversion volume is defined as the maximum allowable
volume of water that may be diverted annually from the source
under this right. The use of water confirmed by this right is
limited to the amount which can actually be beneficially used.
The maximum diversion volume may be adjusted to more accurately
describe the beneficial use or to implement accepted standards
of diversion and use efficiency.

This water right is appurtenant to the described place of use.
This right is subject to all prior water rights and may be
forfeited by five years of non-use.

Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

A measuring device and lockable controlling works of a type
acceptable to the Department shall be permanently installed and
maintained as part of the diverting works.

Use of water under this water right is subject to control by th
watermaster of State Water District No. 32Ds -
The water right confirmed in this license for hydropower purposes
shall be junior and subordinate to all rights to the use of
water, other than hydropower, within the State of Idaho that are
initiated later in time than the priority of this license and
shall not give rise to any right or claim against any future
rights to the use of water, other than hydropower, within the
State of Idahe initiated later in time than the priority of this
license.

Eleven percent of the flow of Birch Creek at the diversion to
the feeder ditch, or 5.0 cfs, whichever is least, shall be
allowed to flow past the feeder canal diversion in the natural
channel of Birch Creek.

The feeder canal shall be maintained in a manner that will
reduce the amount of seepage loss by at least 11% of the flow

at the point of diversion.

The first 1 1/2 miles of ditch must be maintained and operated



- . .

PAGE 3
State of TIdaho
Department of Water Resources
APPLICATION FOR AMENDMENT
~(For Licensing Purposes)
WATER RIGHT NO. 32-07136
CONDITIONS /REMARKS : L9

in a manner that supports a fishery as shown in Applicant
Exhibit No. 6.

11. This project shall be operated in a manner that will not conflict
or interfere with future diversion of water for irrigation or
other beneficial consumption.

12. The diversion and use of water under this license is subject to
review by the Director on the date{s) of expiration of any
license issued by the Federal Energy Regulatory Commission. Upon
appropriate findings relative to the interest of the publie,
the Director may cancel all or any part of the use authorized
herein and may revise, delete or add conditions under which the
right may be exercised.

Witness my hand this day of _ P19 .

R. Keith Higginson, Director

M!CROF:LMED
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WATER RIGHT NO. 32-07136
Priority: January 3, 1984~  Amount: 30.00 CFS— U?// TSP FA AL

This is to certify, that DBA SORENSON ENGINEERING ~
TED 5. SOQRENSON -
2988-FIPRERARY-EN, 55O Lrnger D
IDAHO FALLS, ID 8340b6006 — has complied with the terms and conditions
of the permit issued pursuant to Application for Permit dated Jawmstws.:d, 1984 y” and

has submitted proof to the Department of Water Resources ongiiamMacy.Mthat d/a”c;/ £7
water has been applied to a beneficial use; an examination by the Department indicates
that the works have a diversion capacity of:{ﬂ@ﬁcﬂmlgf water from:

70
RN EINNE tributary to SUsR
source and that a water right has been established as follow:

,
BENEFICIAL USE PERTOD OF USE RATE OF DIVERSION VOLUME
~r
POWER - 01,01 to 12/31 ~°  30.00 CFS~ 07:)/ 77 33 ALA
2.

LOCATION OF POINT OF DIVERSION(S): NENW , Sec. -3, Township 08N, Range 30E ~

JES4O CLARK County

PLACE OF USE: POWER™

TWN RGE SEC

P -~
08N 31E 14 NENE

C(NDITI(NS/RE!ARKS :

e

1.” The right to the use of water hereby confirmed is limited to the
amount which can actually be beneficially used and is restricted
and appurtenant to the lands or place of use and to the purpose

_ herein described, as provided by the laws of Idaho.

2. This right is subject to all prior water rights and may be
forfeited by five years of non-use.

3.7 Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

4, Thig permit is subject to the provisions of Sections 42-205
through 42-210, Idaho Code, restricting the sale, transfer,

vf{? - assignment, or mortgage of this permit. Failure to comply with
d 6/6 - these provisions is cause for immediate cancellation of this
' permit.

MICROFILMED
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State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
{For Licensing Purposes)
WATER RIGHT NO. 32-07136

Date of Priority: January 3, 1984 Maximum Diversion Rate: s '/;0.00 CFS
Maximum Diversion Volume: ,21719.3 AF

Comes now TED 8. SORENSON
DBA SORENSON ENGINEERING
550 LINDEN DR.
IDAHO FALLS, ID 834010000 and represents to the Director of the
Idaho Department of Water Rescurces:
That he is the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 32-07136, and requests that the permit be changed as follows:

Source: BIRCH tributary to SINKS

BENEFICIAL USE PERIOD OF USE  RATE OF DIVERSION  ANNUAL VOLUME

POWER 01,01 to 12/31 30¢60 cFs ,21719.3 AF

LOCATION OF POINT(S) OF DIVERSION: SESW~, Sec. ¥4, Township 98N, Range &0
CLARK County

PLACE OF USE: PCOWER

TWN RGE SEC

08N 31E 14 e

Permit holder asserts that no one will be injured by such change and that such change
will be made at permit holder’s own risk.

signed at ,this _____ day of | , 19 .

MICROF!LMED
AN I Hh

(Signature)
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State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
{For Licensing Purposes)
WATER RIGHT NO. 32-07136

dedede dodo A A dede de dode do e de e de de de o e e e sk i de s gt e de e e e o e e e de e e g e e o e e e e e o e de e ol ke i e e o e e v sl e e e o de el e e e

Preliminary check by Fee = $20.00 Receipted by Date

FOR DEPARTMENT USE ONLY

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, R. Keith Higginson, of the Department of Water Resources hereby approve the

above Application for Amendment for Permit No. 32-07136 with the follewing;

CONDITIONS /REMARKES :

1.

0.

The maximum diversion volume is defined as the maximum allowable
volume of water that may be diverted annually frem the source
under this right. The use of water confirmed by this right is
limited to the amount which can actually be beneficially used.
The maximum diversion volume may be adjusted to more accurately
describe the beneficial use or to implement accepted standards
of diversion and use efficiency.

This water right is appurtenant to the described place of use.
This right is subject to all prior water rights and may be
forfeited by five years of non-use.

Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

A measuring device and lockable contrelling works of a type
acceptable to the Department shall be permanently installed and
maintained as part of the diverting works.

Use of water under this water right is subject to control by the
watermaster of State Water District No. 32D

The water right confirmed in this license for hydropower purposes
shall be junior and subordinate to all rights to the use of
water, other than hydropower, within the State of Idaho that are
initiated later in time than the priority of this license and
shall not give rise to any right or claim against any future
rights to the use of water, other than hydropower, within the
State of Idaho initiated later in time than the priority of this
license.

Eleven percent of the flow of Birch Creek at the diversion to
the feeder ditch, or 5.0 cfs, whichever is least, shall be
allowed to flow past the feeder canal diversion in the natural
channel of Birch Creek.

The feeder canal shall be maintained in a manner that will
reduce the amount of seepage loss by at least 11% of the flow
at the point of diversion.

The first 1 1/2 miles of ditch must be maintained and operated

J{f}ﬁ 0 g ?{;G;
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PAGE 3
State of Idaho
Department of Water Resources
APPLICATION FOR AMENDMENT
{(For Licensing Purposes)
WATER RIGHT NO. 32-07136
CONDITIONS/REMARKS :

in a manner that supports a fishery as shown in Applicant’t
//-Exhibit No. 6. '
11{ This project shall be operated in a manner that will not conflict
or interfere with future diversion of water for irrigation or
- other beneficial consumption.
124~ The diversion and use of water under this license is subject to
review by the Director on the date(s} of expiration of any
license issued by the Federal Enerqy Requlatory Commission. Upon.
 appropriate findings relative to-the interest of the public,
the Director may cancel all or any part of the use authorized
herein and may revise, delete or add conditions under which the
tight may be exercised.

Witness my hand this day of _ : 19

R. Keith Bigginson, Director



September 5, 1990

Mr. Ted §. Sorensen
Sorensen Engineering
2988 Tipperary Lane
Idaho Falls, ID 83401

Dear Mr. Sorensen:

Enclosed are copies of protests filed against the application for
amendment of permit No. 32-07128,/32-7136. The Department suggests
you contact the protestants directly in an effort to determlne the
nature of the protest and to attempt to resolve the protests.

Unless this office is advised that either theé matter has been
resolved or there exists extenuating circumstances requiring
additional time, our objective is to schedule a conference and/or
hearing to consider the protests within 60 days. At a conference
and/or hearing, the following are the principle items the Department
can consider in either approving or denying the application for
permit (Sec. 42-203, Idaho Code): :

1. WwWill the amendment reduce the guantity of water under
existing water rights?

2. Is the proposed water supply insufficient for the purpose
intended?

3. 1Is the application made in good faith or for delay or
speculative purposes?

4. Has the applicant sufficient financial resources with which
to complete the project?

5. Will the proposed use under this permit conflict with the
local public interest?

. 6. That it is contrary to conservation of water resources
within the State of Idaho.

R TR R
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Mr. Ted Sorensen

September 5, 1990

Page 2

The applicant must be prepared to present evidence and/or testimony
addressing each of the five items. Although representation by legal
counsel is not mandatory at a proceeding before the Department, you
may retain an attorney in your behalf.

1f this office can be of further assistance, please contact us,

Very truly yours,

HAROLD W, JONES
Water Rights Supervisor

HWJ: CW
Enclosure

cc: IDWR - State OQOffice

AR D8 gy



September 5, 1990

RE: Application for Amendment No. 32-7128,/32-7136
SORENSEN ENGINEERING

Mr. George Woodie, President
Woodie Land & Livestock

" HC 65, Box 1018

'Howe, ID 83244

Dear Mr. Woodie:

Your protest against approval of the above referenced application for
amendment has been received and a copy has been sent to the
applicant. The Department suggests you contact the applicant
directly in an effort to determine what is proposed by the
application and to attempt to resolve the protest,

Unless this office is advised that either the matter has been

resolved or there exists extenuating circumstances requiring
additional time, our objective 1is to schedule a conference and/or
hearing to consider the protests within 60 days. At such a
conference and/or hearing, the following are the principle items the
Department can consider in either approving or denying the

~application for amendment (Sec. 42-203, Idaho Code):

1. Will the proposed amendment reduce the quantity of water
under existing water rightsz

2. 1Is the proposed water supply insufficient for the purpose
intended?

3. Is the amendment made in good faith or for delay or
speculative purposes? '

4. Has the applicant sufficient financial resources with which
to complete the project?

S. Will the proposed use under this permit conflict with the
local public interest?

6. That it is contrary to conservation of water resources
within the State of Idaho.

MICROFILME
A4 08 20p1



Mr. George Woodie
September 5, 1990
Page 2

The protestant must be prepared to present proof of
involving one or more of the five items,.

If this office can be of further assistance, please

Very truly yours,

'HAROLD W. JONES
Water Rights Supervisor

HWJ :CW
Enclosure

cc: IDWR - State Office

CLEr 260

allegations

contact us.
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Woodie Land and Livestock

President
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-

and Livestock

32-7128

32-7136
Request to remove requirement to by pass 5 cfs or

V1% of the flow of Birch Creek down the old

Protest Amendments
Birch Creek channel.
He 65 Box 1018

Howe, Idaho

83244

Reason}
Consideration of stock water.

Woodie Land

No.
No.

AUG 311890

Department of Water Rescurces

Department of Water Resources

Eastoen District Off
Xeith Higginson

Director
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September 5, 1990

RE: Application for Amendment No. 32-7128/32-7136
SORENSEN ENGINEERING

Mr. Jerry R. Rigby
Attorney at Law
P.0. Box 250
Rexburg, ID 83440

Dear Mr. Rigby:

Your protest, in behalf or Elda H. Wilding, against approval of the
above referenced application for amendment has been received and a
copy has been sent to the applicant. The Department suggests you
contact the applicant directly in an effort to determine what is
proposed by the application and to attempt to resolve the protest.

Unless this office is advised that either the matter has been

resolved or there exists extenuating circumstances requiring
additional time, our objective 1is to schedule a conference and/or
hearing to consider the protests within 60 days. At such a
conference and/or hearing, the following are the principle items the
Department can consider in either approving or denying the

application for amendment (Sec. 42-203, Idaho Code):

1. Will the proposed amendment reduce the gquantity of water
under existing water rights?

2. 1Is the proposed water supply insufficient for the purpose
intended?

3. Is the amendment made in good faith or for delay or
speculative purposes?

4, Has the applicant sufficient financial resources with which
to complete the project?

| 5. Will the proposed use under this permit conflict with the
local public interest?

6. That it is contrary to conservation of water resources
within the state of 1daho.
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Mr. Jerry Rigby
September 5, 1990
Page 2

The protestant must be prepared to present proof of allegations
‘involving one or more of the five items,

If this office can be of further assistance, please contact us.

Very truly yours,

HARQOLD W. JONES
Water Rights Supervisor

HWJ: CW
Enclosure

cc: IDWR - State Office
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RieBY, THATGHER, ANDRUS,
RicBY & KAM, Cientonns

"LAW OFFIGES

August 30, 1990

Dept. of Water Resources
150 Shoup Avenue

Idaho Falls, ID 33401

Enclosed please find Protest of Elda H,.

. the same.

Sincerely,

o
L /bl ;74’7

///ié}ry LRI
.'/ .

" JRR:aw
Enclosures

MIcRor LME

JAN O KHTH

23 NORTH SEGOND EAST - P.O. BOX 230 - REXBURG, IDAHO 83440
RAY W. RIGBY - GORDON S. THATGHER - G. RIGH ANDRUS
JERRY R. RIGBY - MIGHAEL 5. KAM :
TELEPHONE (208) 9n6-30633 - TELEPHONE (208) B2p-5631 L.F
FAX (208) 358-0788

Wilding., Please file
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Departinent o Water Resourms
Eastern District Oﬁlce
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Jerry R. Rigby : |
of RIGBY, THATCHER, ANDRUS, AUG 311990
RIGBY & KAM, Chartered Department of Waler o

Attorneys at Law

25 North Second East
Rexburg, Idaho 83440
Telephone: 208 356-3633

Easter District Offige

Attorneys for Elda H. Wilding

BEFCRE THE DEPARTMENT WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE
APPLICATION OF TED S. SORENSON,
dba SORENSON ENGINEERING or
BIRCH POWER TO AMEND

HYDROPOWER PERMIT NOS, 32-7128
and 32-7136,

PROTEST OF
ELDA H. WILDING

B T ™ LS AR )

21lda H. Wilding, <c¢/o Jerry R. Rigby, of Rigby,
Thatcher, Andrus, Rigby & Kam, Chartered, 25 North Second East,
Rexburg, Idaho 83440, hereby enters her protest aéainst
approval of the application of Ted 5. Sorenson, dba/Sorenson
Endineering or Birth Power (hereinafter "Sorenson")} to amend
Hydropower Permit Nos, 32-7128 and 32-7136 on the following
grounds: :

1. Elda H. wWilding is a substantial user of the
waters of Birch Creek, said use thereof and the properties of
Elda H., Wilding being situated downstream from the site of the
proposed diversion and construction referred to in Sorenson's

application. From a preliminary review of Sorenson's

applicaﬁﬁﬂaéo it appears that the proposed diversion andi
Filhse " |
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construction would be detrimental to, and not in the best
interests of, other water users of Birch Creek.

2., Sorenson's application fails to provide adequate,
i
plans on which a valid decision can be made regarding the

possible detrimental effects of the proposed divérsion and

]i
construction. Additionally, Sorenson has failed ¢to provide !
adequate information to show whether sufficient financial

resources will be available to complete and maintain the work%

proposed in Sorenson's application; Elda H. Wilding questions
Sorenson's financial ability to maintain the changes proposed
in the application and to restore Birch'creek.to its present
condition and flow should Sorenson make changes to the
condition or flow of Birch Creek.

3. Sorenson's appliéation presents inadequate proof'
of the feasibility of Sorenson's plan. Specifically,
Sorenson's application lacks proof of feasibility that the
ponds, drip irrigation system and other proposals can be
established and maintained with the water flows proposed.

4, Sorenson's application contains no definitive
statement of construction cost information which would allow a
reasoned evaluation of the feasibility qf the proposed project,

5. Sorenson's application contains no definitive
statement of maintenance costs and other maintenance
information which would allow a reasoned evaluation of the
feasibility of the maintenance of the proposed project.

6. Sorenson's application contains no proof of any

|

|
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PROTEST OF ELDA %&'MWLDING - PAGE 2 j
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firm commitment of sufficient financial resources with which to
complete the work proposed. |

7. Assuming, arguendo, that the proposed project}
could be constructed and maintained as outlined in Sorenson's

application, the application is deficient because it does not

make provision f£or the beneficial use of the increased streaml
flow below the Birch Creek hydroproject. If So:enson‘s%
application is approved, it should be conditioned on t_heE
application of the increased stream f£low to £ill the decreed,
but unsatisfied, water rights of the downstream water users of
Birch Creek, specifically, Elda H., Wilding.

8. Assuming, arguendo, that the proposéd project
could be constructed and maintained as outlined in Sorenson's
application, Sorenson's application is deficient because it
does not provide any proposal to establish guidelihes or dutiesi
under which the watermaster would administer the  increased
stream f£low below the Birch Creek hydroproject.

9, Sorenson's application is deficient because it
fails to define accurately the flow to be eliminated.
Sorenson's application apparently proposed elimination of a
malntenance flow of the lesser of 5 cfs or 11 peréent of the:
flow of Birch Creek, but it does not‘establish the point of
measuring the flow of Birch ﬁreek. The flow in Birch Creek
varies widely.

10. Sorenson's application is deficient because it;

fails to compare the amount of water presently used for

MICRCF LNz

PROTEST ;@ RLPA H, WILDING - PAGE 3
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maintenance flows with the amount which would be required under
Sorenson's proposal.

Elda H. Wiléing hereby respectfully requests the right
to amend this protest following receipt of reports and

recommendations from his water engineer or €following the

receipt of additional information from Sorenson or other

interested parties.

DATED This 30th day of August, 1990.

o

i

fry R{ ngby Nf{
f RIGBY, THATCHE A RUS,
RIGBY & XAM, Chartered

 PROTEST OF ELDA ‘ipF‘EL@ING - PAGE 4
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September 5, 1990

RE: Application for Amendment No. 32-7128,/32-7136
SORENSEN ENGINEERING

Mr. George C. Petersen
Attorney at Law

485 "E" Street

Idaho Falls, ID 83402

Dear Mr. Petersen:

Your protest, in behalf of D & D Enterprises, Inc., against approval
" of the above referenced application for amendment has been received
and a copy has been sent to the applicant. The Department suggests
you contact the applicant directly in an effort to determine what is
proposed by the application and to attempt to resolve the protest.

Unless this office is advised that either the matter has been
resolved or there exists extenuating circumstances requiring
additional time, our objective is to schedule a conference and/or

hearing to consider the protests within 60 days. At such a
conference and/or hearing, the following are the principle items the
Department can consider in either approving or denying the

application for amendment (Sec. 42-203, ldaho Code):

1. Will the proposed amendment reduce the quantity of water
under existing water rights?

2. 1Is the proposed water supply insufficient for the purpose
intended?

3. 1Is the amendment made in good faith or for delay or
speculative purposes?

4. Has the applicant sufficient financial resources with which
to complete the project?

5. Will the proposed use under this permit conflict with the
local public interest?

6. That it is contrary to conservation of water resources
within the State of Idaho.

MICRORILMg
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Mr. George Petersen
September 5, 1990
Page 2

The protestant must be prepared to present proof of allegations
involving one or more of the five items.

If this office can be of further assistance, please contact us.

Very truly yours,

HAROLD W. JONES
Water Rights Supervisor

HWJ: CW
Enclosure

cc: IDWR - State Office



® DECRIVER

AUG 91 1990
George €. Petersen, Jr., Esq.

PETERSEN, MOSS, OLSEN, MEACHAM & CARR Repanment of Water Resources
485 "E" Street Eastem District Office

Idaho Falls, Idaho 83402
{208) 523-4650

Attorneys for D & D Enterprises, Inc,

BEFORE THE DEPARTMENT OF WATER RESOQURCES
OF THE STATE OF IDAHO

IN THE MATTER OF THE )
APPLICATION QF TED S. SQRENSON,)
dba/SORENSON ENGINEERING or )

BIRCH POWER TO AMEND
HYDROPCOWER PERMIT NOS. 32-7128
and 32-7136.

PROTEST OF D & D
ENTERPRISES, INC.

L .

D & D Enterprises, Inc., an Idaho corporation, c/o George
C. Petersen, Jr., Petersen, Moss, (Olsen, Meacham & Carr, 485 "E”
Street, Idaho Falls, Idaho 83402, hereby enters its protest against
approval of the application of Ted S. Sorenson, dba/Sorenson En-
gineering or Birth Power (hereinafter "Sorenson") to amend Hydro-
power Permit Nos, 32—7129 and 32-7136 on the following groqnds:

1. D & D Enterprises, Inc. is a substantial user of the
waters of Birch Creek, said use thereof and the properties of D & D
Enterprises, Inc, being situated downstream from the site 6f the
proposed diversion and construction referred to in Sorenson's ap-

plication. From a preliminary review of Sorenson's application, it

PROTEST OF D & D ENTERPRISES, INC, - 1



appears that the proposed diversion and construction would be det-
rimental to, and not in the best interests of, other water users of
Birch Creek,

2, Sorenson's application fails to provide adequate plans
on which a valid decision can be made regarding the possible detri-
mental effects of the proposed diversion and construction. Ad-
ditionally, Sorenson has failed to provide adequate information to
show whether sufficient financial resources will be available to

complete and maintain the work proposed in Sorenson's application:

D & D Enterprises, Inc., questions Sorenson's financial ability to
maintain the changes proposed in the application and to restore
Birch Creek to its present condition and flow should Sorenson make
changes to the condition or flow of Birch Creek.

3. Sorenson's application presents inadequate proof of
the feasibility of Sorenson's plan. Specifically, Sorenson's ap-
plication lacks proof of feasibility that the ponds, drip irriga-
tion system and other proposals can be established and maintained
with the water flows proposed.

4, Sorenson's application contains no definitive state-
ment of construction cost information which would allow a reasoned
evaluation of the feasibility of the proposed project,

5. Sorenson's application contains no definitive state-
ment of maintenance costs and other maintenance information which
would allow a reasoned evaluation of the feasibility of the main-
tenance of the proposed project.

M!CROF"_ ME;
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6. Sorenson's application contains no proof of any firm
commitment of sufficient financial resources with which to complete
the work proposed,

7. Assuming, arguendo, that the proposed project could be
constructed and maintained as outlined in Sorenson's application,
the application is deficient because it does not make provision for
the beneficial use of the increased stream flow below the Birch
Creek hydroproject, If Sorenson's application is approved, it
should be conditioned on the application of the increased stream
flow to £ill the decreed, but unsatisfied, water rights of the
downstream water users of Birch Creek, specifically, D & D Enter-
prises, Inc.

8. Assuming, arguendo, that the proposed project'could be
constructed and maintained as outlined in Sorenson’'s application,
Sorenson's application is deficient because it does not provide any
proposal to establish guidelines or duties under which the water-
master would administer the increased stream flow below the Birch
Creek hydroproject.

9. Sorenson's application is deficient because it fails
to define accurately the flow to be elimina;ed. Sorenson's appli-
cation apparently proposes elimination of a maintenance flow of the
lesser of 5 cfs or 11 percent of the flow of Birch Creek, but it
does not establish the point of measuring the flow of Birch Creek.

The flow in Birch Creek varies widely.

PROTEST OF D & D ENTERPRISES, INC., - 3



lo. Sorenseon's application is deficient because it fails
to compare the amount of water presently used for maintenance flows
with the amount which would be required under Sorenson's proposal.

D & D Enterprises, Inc. hereby respectfully requests the
right to amend this protest following receipt of reports and recom-
mendations from his water engineer or following the receipt of
additional information from Sorenson or other interested parties.

DATED this 30th day of August, 1990.

PETERSEN, MO0OSS, OLSEN,
MEACHAM & CARR

George C. Fétersen, Jr. P
Attorneys for D & D Enterprzses, Inc,

1862G
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September 5, 1990

RE: Application for Amendment No. 32-7128/32-7136
SORENSEN ENGINEERING

Mr. Breck Barton
Attorney at Law
P.O. Box 100
Rexburg, ID 83440

Dear Mr. Barton:

Your protest, in behalf of Mac and Betty Wagoner, against approval of
- the above referenced application for amendment has been received and
a copy has been sent to the applicant. The Department suggests you
contact the applicant directly in an effort to determine what is
proposed by the application and to attempt to resolve the protest.

Unless this office is advised that either the matter has been

resolved or there exists extenuating circumstances requiring
additional time, our objective 1is to schedule a conference and/or
hearing to consider the protests within 60 days. At such a

conference and/or hearing, the following are the principle items the
Department can consider in either approving or denying the
application for amendment {Sec. 42-203, Idaho Code):

1. Will the proposed amendment reduce the gquantity of water
~under existing water rights?

2. 1Is the proposed water supply insufficient for the purpose
intended? ‘

3. 1Is the amendment made in good faith or for delay or
speculative purposes?

4. Has the applicant sufficient financial resources with which
to complete the project?

5. Will the proposed use under this permit conflict with the
local public interest?

6. That it is contrary to conservation of water resources
within the State of Idaho.
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Mr. Breck Barton
September 5, 1990
Page 2

The protestant must be prepared to present proof of allegations
involving one or more of the five items.

If this office can be of further assistance, please contact us.

Very truly yours,

HAROLD W. JONES
Water Rights Supervisor

HWJ: CW
Enclosure

cc: IDWR - State 0Office
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Law Orrtcts ar

BRECK BARTON & ASSOCIATES, PA.
305 WEST MAIN
REXBURCG, [DAHO 83440
BrRECK H. BARTON PO, Box 100
(2081 35G-4880

August 28, 1990

Idaho State Department of

', Water Resources SEP 4 1330
150 Shoup Avenue, Suite 15 . .
Idaho Falls, ID 83402 Department of Water Kesourca

ATTN: RKon Carlson

RE: Notice of Proposed change of water right of
- Ted Sorenson, d/b/a Sorenson Engineering

Dear Mr. Carlson:

For and behalf of our clients, Mac and Betty Wagoner, we hereby
protest the Notice of Amending Water Permit #32-7128 and #32-~7136.
The basis of the protest is that the amendment of said water rights
to provide 5 CFS or 11 per cent of the flow of Birch Creek may
constitute an enlargement of use of said water right and may result
in harm to Mac and Betty Wagoner. Further, Mr. Sorenson by way of
Memorandum Agreement, has agreed tc subordinate any interest in
sald water to Mac and Betty Wagoner. 1I've previously forwarded to
you a copy of this Memorandum Agreement which was arrived at in a
prior Birch Creek transfer proceeding but for your review I enclose
an additional copy herein.

Our specific area of concern is as follows: Ted Sorenson by
memorandum agreement intends to transfer water right #32-0067 and
#32-0090 to Mac and Betty Wagoner. Mac and Betty Wagoner intend
to transfer to Ted Sorenson and/or his assigns waters rights
numbered 32-0102, 32-0073, 32-008%, 32-0077, 32~C08§&, 32-0078, 22-
0087, 32-0079. We have previously forwarded to the Department of
Water Resources information concerning the intent of applying for
transfer of these rights.

The purpose of the transfers referenced above is to eliminate and
settle controversies now existing between the Wagoners and Mr.
Sorenson. The import and understanding of the agreement was that
Mac and Betty Wagoner would have at their point of diversion a
guaranteed 4 CFS of water. We recognize that the guarantee would
of course be subject to stream flow of Birch Creek and any rights
prior to those sought to be transferred to Wagoners.

Inasmuch as we are not specifically familiar with the provision of
thgﬁéﬁéer permits now sought to be amended by Ted Sorenson we
iy
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believe that the appropriate procedure should be to first
effectuate the transfer above detailed between Sorenson and
Wagoners so that there be no misunderstanding that Sorenson's water
permits should not in any way impair nor affect the pending
proposed transfer or delivery of water to Wagoners after the same
- has been completed.

We will be willing to withdraw this protest when transfers between
Wagoner and Sorenson are finished and/or subrogation of the new
Sorenson permits to the Wagoners is completed.

We understand pursuant to past requests that the Department is
preparing the proposed applications for transfer and that the same
will be done expediticusly. It is not our intent in any fashion
to in any way hinder Mr. Sorenson in his now proposed amendment of
water permit. Nevertheless, .inasmuch as the proposed transfer
between Sorenson and Wagoner has not taken place we believe it
necessary for preservation of the legal position of Mac and Betty
Wagoner that we file this protest.

Very truly yours,

Do

Barton
BB/cb
Enclosure

cc:  Kent Foster
Mac & Betty Wagoner
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STATE OF IDAHO
Department of Water Resources

,’_?E@EW@@CAHON FOR AMENDMENT OF A PERMIT

MAY - 5 1990 To change the point of diversion and/or the place of use.

Department of Water Resources

E District Ofli |
e R mes now _ Ted S. Sorenson d/b/a_Sorenson Fngineering Phone _522-8062
of {address) 2988 Tipperary Lane, Idaho_Falls, Idaho. 83401 , and represents to the

Director of the |daho Department of Water Resources:

That he is the owner and holder of Permlt to Appropriate the Public Waters of the State of Idaho

32-7128
Nos. 32-7136 , and requests that the permitg be changed as follows: See attached
description of requested change and supporting documents. No other changes.
1. Point of diversion: Y Y, Section , Township , Range , B.M.,
County of . Other points of diversion:

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)

Amount for purposes from to (both dates inclusive)
{cfs or acra feet per annum}
Amount for purposes from to {(both dates inclusive)
Acfs or acre Feet per annum)
Amount for purposes from to - {both dates inclusive)
{cfs or acre feet per annum)
Amount for purposes from to {both dates inclusive)

(cfs or acra feet par annum)
3. Place of use or land to be irrigated:

e — e —— e
NE% NW% SW4 SE% | .

TP | RGE | SEC OTAL
| NEY [N swii] SEv |NEvINWi sy [SE% | NErw [swia sEve | NEw]nwi] swidsew] o

—— e

Total number of acres to be irrigated =

4, a. Who owns the property at the point of diversion?

b. Who owns the land to be irrigated or the place of use?

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing:

M!CRO"f
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Compiete the following map b owing land and point of diversion a.aposed by this amendment.

Show 40-acre subdivisions, tcwnships, ranges and ditches.
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Scate: 2 inches squal 1 mile.

That no one will be injured by such change, and that such change will be made at permit holder’s own risk.

LS.

(Signature)

Signed at , this _day of , 19

FOR DEPARTMENT USE OMLY

Prefiminary check by

Publication prepared by z@ Date

Fee = $20.00 (GGl C

4
£

Recelpted byq; i1 5.! Date {{‘; |-

Published in 5/ e i), e

Publication dates v

ACTION OF THE DEPARTMENT OF WATER RESOURCES

, of the Department of Water Resources hereby

Witness my hand this .19




DESCRIPTIQON OF REQUESTED CHANGE

Permittee requests removal of the condition of approval of
Permits Nos. 32-7128 and 32-~7136 requiring a bypass of 5 cfs or
11% of the stream flow. The enclosed letter from TIdahe
Department of Fish and Game and the letter with attached
environmental assessment and decision from the United States
Bureau of Land Management explain the agreement which has been
reached between Mr. Sorenson and such agencies and describe the

proposed alternative minimum stream flow mitigation plan as well.

#6936.00
Bl76h/srr
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WATER RIGHT SUMMARY

ACTION RIGHT NO. NAME AMOUNT CFS
Original Permit 32-7136 Birch Power Co. 30.0
Full Assignment 32-7136 Sorenson, Ted S.

DBA Sorenson Engineering 30.0
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State of Idaho )

AUG 22 wor
Department of Water Resources
ASSTGNMENT OF PERMIT Department of Water Rescurces
Birch Power Company hereby assigns to Ted §. Sorenson
d/b/a Sorenson Engineering with his principal place of business
at 2988 Tipperary Lane, Idaho Falls, Idaho 83401, all of Birch
Power Company's, right, title and interest in and to Permit No.
32-7136 to appropriate the public waters to the State of Idaho.

Executed this -2?/' day of August, 1986.

BIRCH POWER COMPANY

N/
Te . Sorenson, President

STATE OF IDAHO )

) ss.
County of Bonneville )}

=7
on this 2/ = day of 4-1 % -, in the year 1986, before
me, the undersigned, a Notary Public in and for said state,
personally appeared Ted S. Sorenson, known or identified to me
to be the President of Birch Power Company, the corporation
that executed the instrument or the person who executed the

instrument on behalf of said corporation, and acknowledged to
me that such corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal, the day _and year in this certificate
first above written. /;%;:)

o= ([R0 L

Notary Public for idaho
(seal) Residing at Idaho Palls, Idaho
My Commission Expires: /&-/§-%/

1302e/jk
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STATE OF IDAHO DEQPE‘&W
DEPARTMENT OF WATER RESOURCES \i ‘
AUG 121985
APPLICATION FOR AMENDMENT OF A PERMIT
Department of Water Resources
To change the point of diversion and./or the pla use.
Comes now BIRCH POWER COMPANY ED
of (address) 550 Linden Drive, Idaho Falls, Idaho 83401 , and represents to the

Director of the ldsho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of idaho

No, _ 32-7136 , and requests that the permit and permit map be changed a5 folows:
1. Point of diversion: % %, Section , Township ,Range _____ ,B.M,,
County of . Other points of diversion:
(Mo change)

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.) (No change)

4
{

Amount for purpases from to {both dates inclusive)
(efs or acre feet par annum}
Amount for purposes from to (both dates inciusive)
{cfs or acre feat per snnum}

~ Amount for purposes from to {both dates inclusive)
{cfs or gcre feet per annym)
Amount for purposes from to {both dates inclusive)

{cts or acre teet per annum)

3. Place of useaxia iripatedx The power plant and penstock will he located upon

a tract of apptely 2 3/4 acres located in the NF4NEY, Sec. 14, T. 8N., Rge. 31 ERM.
Sec lat and leqs D ached hereto) ! Rg

NE% SwWi SE%

TWP | RGE | SEC TOTALS
NE‘AiNW‘QSW‘__L_i'SE%INE'ﬂNW‘A!SW%!SEY- NE‘QNW&ISWA SE% NE%INW%!SW"A!SE‘%.

Total number of acres 10 be irrigated =

4. a” Who owns the property at the point of diversion? _No change

b. Who owns the land to be irrigated or the plsce of use? _Birch Power Company

t. If the property is owned by a person other than the applicant, describe the arrangernent enabling the

~ applicant to make this filing: N.A.
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This ameéndment would adopt the "current" option which
changes the location of the power plant and replaces the entire
length of the Reno Ditch to eliminate bed loss. The power
plant would still discharge the water into the same channel of
the diversijonary works of the irrigators as it would under
option A or option B, but further down stream. All consumptive
irrigation use is down stream of either the location of the
power plant in option A (Section 17) or option B (Section 15)
and is down stream of the location under the "Current"™ option,
The “Current® option merely eliminates more bed loss associated
with the existing Reno Ditch. To this end the downstream
irrigators have sold a parcel of ground in Section 14 to Birch
Power to locate the power house. This location allows for a
fee simple ownership and more head for greater power
production. Since there is absolutely no effect on eXxisting
water rights and no one will be adversely affected, reguest is
hereby made for an immediate ex parte amendment without
publication of notice thereof.
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EXHIBIT A~ 1

Beginning at the Northwest Corner of the East Half of the
Northeast Quarter (E}, N.E. ) of Section 14, Township 8
North, Range 31 East of the Boise Meridian, said point

being S. 85°24'30" W. 1335.5 feet more or less along

the Section line, from the Northeast Corner of said Section 14,
and running thence South 1027.7 feet more or less along the
West line of said East half of the Northeast Quarter

(E4, N.E.1), to a point that is common to the North boundary
of the property owned or formerly owned by D & D
Enterprisses, Inc., and the Sonth boundary of the property
owned or formerly owned by Ben Wilding; thence N. 86°01' E.
250.00 feet along said common boundary; thence NoFth 246,00
feet; thence S. B86°01' W. 224.94 feet; thence North 781.97
feet more or less to the North line of said Section l4;
thence S. 85°24'30" W. 25.08 feet to the point of beginning,

containing 2.00 acres more or less.
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EXHIBIT A -~ 2

Beginning at a point on the West line of the East half of the

Northeast Quarter, (E%, NE}) of Section 14, Township 8 North, Range 31 East

of the Boise Meridian, said point being common to the North boundary of the
property owned or formerly owned by D & D Enterprises, Inc., and

the South boundary of the property owned by Ben Wilding, said point alsec being
described as S. 85° 24' 30" W. 1335.5 feet more or less along the Section

line, and South 1027.7 feet more or less, along the West line of said East half

of the Northeast Quarter (E}, N.E.}) from the Northeast Corner of said Section 14,
and running thence South along said West line 200,00 feet; thence N. 86° 01" E.
150.00 feet parallel to said common boundary line:; thence North 200.00 feét

to said common boundary line; thence S. 86° 01' W.150.00 feet along said

commen boundary line, to the point of beginning.
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George C. Petersen, Jr., Esq.
PETERSEN, MOSS, OLSEN, MEACHAM & CARR
485 "E" Street

Idaho Falls, Idaho 83402

(208) 523-4650

EERIVER
i;jhj.:IF‘pjf:TT!

APR 26 1985

Department of Water Resources
filed ! Apuas, (785
RI2 §h2es”

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

IN THE MATTER OF THE PETITION )
FOR REVIEW OF D & D ' ) Case No. 3307
ENTERPRISES, INC., FROM THE )
ORDER AND DECISION OF THE ) PETITION FOR REVIEW
DEPARTMENT OF WATER RESQURCES )
OF THE STATE OF IDAHO. ) Fee Category: R.2.
)
)

Fee: §44

D & D Enterprises, Inc., hereby pétitions the Court as
follows:

1. The petitioner, D & D Enterprises, Inc., is a corpora-
tion organized under the laws of the State of Idaho.

2. The Idaho Department of Water Resources (hereinafter
‘"Department of Water Resources") is an executive department of the
State of Idaho under Idaho Code §42-1701 et seq.

3. The above-named court has jurisdiction over this mat-
ter by wvirtue of, and this Petition for Review is brought by autho-

rity of, Idaho Code §67-5215.

MICROFIMED

PETITION FOR REVIEW -1
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4. This Petition for Review is brought from the March 26,
1985 Department of Watef Resources' Order Adopting Modified Memor-
andum Decision and Order in the matter of applications for Permit
Nos. 32-7128 and 32-7136 in the name of Birch Power Company, and
from the Department of Water Resources' March 27, 1985 Modified
Memorandum Decision and Order in the matter of the applications for
Permit Nos. 32-7128 and 32-7136 in the name of Birch Power Company.

5. The petitioner has exhausted all administrative reme-
dies available to petitioner within the Department of Water Re-
sources and is aggrieved by the final decision of the Department of
Water Rescurces.

6. The hearing for the Department of Water Resources was

- had in Bonneville County, Idaho, and under the provisions of Idaho

Code §67-5215(b), Bonneville County is the proper venue £for this

Petition for Review.

7. This appeal is taken both on questions of law and
questions of fact. The grounds for this Petition for Review are
that the administrative findings of fact and law, inferrences,
conclusions, and decisions are:

(1) in violation of constitutional and statutory
provisions; {(2) in excess of the statutory
authority of the agency; (3) made upon unlawful
procedure; (4) effected by other error of law;
(5} clearly erroneous in view of the reliable,
probative and substantial evidence on the whole
record;: and (6) arbitrary, capricious, and
characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

firnarT Ty

IIYI L .

PETITION FOR REVIEW -2
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WHEREFORE, the petitioner prays the court to review the
above described order and decision of the Department of Water Re-
sources and reverse or modify the order and decision to conform
with the law and the facts.

DATED this 25%2day of April, 1985.

PETERSEN, MOSS, OLSEN, ////’
MEACHAM & CARR

. 4

George C. /Petersen, Jr.
CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the

State of Idaho, resident of and with my office in Idaho Falls,

Idaho, and that on the gfffl day of April, 1985, I served a true and

correct copy of the foregoing document on the persons listed.below

by mailing, with the correct postage thereon, or by causing the same

to be hand delivered.
Persons Served:

( } Hand O() Mail A. Kenneth Dunn, Director
State of Idaho Department of Water Resouyr
: -~

450 West Street
Boise, Idaho 83720 /////

George C. ;%Eérsen, Jr.

!
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR PERMIT ORDER ADOPTING

DECISION AND ORDER

)
)

NOS. 32-7128 AND 32-7136 IN THE NAME OF ) MODIFIED MEMORANDUM
)
BIRCH POWER COMPANY )
)

A Proposed Memorandum Decision and Order was issued on November 21,
1984 by Bobby D. Fleenor, Hearing Officer and served on the parties on November
27. Those parties wishing to file exceptions to the proposed decision or
request oral argument were allowed fifteen days to do so.

Exceptions to the proposed decision were received on December 12, 1984
from the Idaho Department of Fish and Game and from the Birch Creek Water Users
and on December 14, 1984 from the Bureau of Land Management. No reguests for
oral argument before the Director weré received.

The Birch Creek Water Users took éxception to the conclusion that the
saved water belongs to the applicant and also to the requirement that water must
be left in the natural channel of Birch Creek to provide water for 1ives£ock and
to maintain the vegetation along the stream. In answer, I find that the court
has consistantly awarded water saved to the person saving it. I also find that
the preservation of the riparian habitat along the stream is in the public
interest, is consistant with the policy of the Water Resource Board and will not
deprive the water users of any water they normally would receive.

The Department of Fish and Game objected to the portion of paragraph 4
of the order that would require "amount of water saved by the new ditch" as one
of the alternatives for the amount of water released past the new point of

diversion and to the wording of paragraph 2 of the order on the timing of a

Mirnorr -,
LLLPESS "’”“f”j



review of the license by thé Director. In answer, I find that the release of
the amount of water saved must be included as an alternative in the amount of
water allowed to flow past the proposed point of diversion in order to prevent
injury to existing prior irrigation rights. There must, however, be water saved
so condition 5 of the order has been modified to require an 11% savings of water
in the new system. Also, I find that no change is necessary in paragraph 2
since it is clear that the license conditions can only be modified at the FERC
license renewal or in 30 years.

The Bureau of Land Management's exception suggested Finding of Fact No.
15 be changed to read “"few woody plants ..." and No. 16 be changed to “maintain
a riparian zone ...". Both changes have been made. An exception also is made
to paragraph 3 of the Order which places the diversion of water under the con-
trol of the watermaster. This exception is rejected since the statutory methdd
of delivery is by the state appointed watermaster. The last exception is to
paragraph 4 of the Order which is similar to the exception of the Idaho Depart-
ment of Fish and Game and, therefore, would receive the same response concerning
the water saved.

On January 14, 1985, D & D Enterprises, Inc. responded to the
exceptions of the Birch Creek Water Users, the Idaho Department of Fish and Game
and the Bureau of Land Management. The primary objection of D & D Enterprises,
Inc. concern the disposition of the saved water. While I would agree that if
the holder of a decreed water right saves the water normally lost in his con-
veyance works to seepage he would be entitled to the water under his decree.
That, however, is not the case here. The water in this instance is being saved
by a party other than the owners of the decreed rights. Therefore, the
arguments of D & D Enterprises, Inc. do not convince me to reach a different

decision.
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The Proposed Memorandum Decision and Order has been modified for
clarification at the following places: Findings of Fact 10, 11, 12, 15, 16 and
22; Conclusion of Law 1 and 3; and Order 4.

The modifications of the Proposed Decision do not substantially change
the decision and, therefore, the Proposed Decision as modified is hereby adopted

as the Final Decision.

Dated this 227% day of /oA , 1985,

MODIFIED MEMORANDUM DECISION AND ORDER -- PAGE 3 %@ﬁiyﬁg



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR PERMIT MODIFIED

NOS. 32-7128 AND 32-7136 IN THE NAME OF MEMORANDUM DECISION

BIRCH POWER COMPANY AND ORDER

On September 8, 1982, Birch Power Company filed with the Department of
Water Resources Application for Permit No. 32-7128 to appropriate 45 cubic feet
per second less a minimum of 5 cubic feet per second for fish propagation from
Birch Creek in Clark County. The water would be diverted in the NE1/4NW1/4,
Sec. 3, Twp. 8N, Rge. 30E and used to generate 900 horsepower in the NE1/4NE1/4,
Sec. 17, Twp. 8N, Rge. 31E.

Notice of the application was published in the Rexburg Journal on

September 23 and 30, 1982 and was subsequently protested on September 23, 1982
by the Idaho Department of Fish and Game. On October 12, 1982, additional
protests were received from the Bureau of Land Management and from William T,
Simmons, C. A. Wagoner, and Ben R. Wilding. |

On January 3, 1984, Birch Power Company filed with the Department of
Water Resources Application for Permit No. 32-7136 to appropriate an additional
30 cubic feet per second from Birch Creek to be used in combination with
Application No. 32-7128.

Notice of this application was published in the Rexburg Journal on

January 19 and 26, 1984 and subsequently protested on February 1, 1984 by the
Bureau of Land Management. Additional protests were received from the Idaho
Department of Fish and Game, and Ben Wilding, Watermaster of Water District

32-D, on February 2 and 3, 1984, respectively. A petition for D & D Enterprises
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to intervene in the matter of Application for Permit No. 32-7128 was received on
September 16, 1983. The applicant had previously advised the Department he
would not aobject to such a petition so on February 23, 1984, the Department
issued an order allowing D & D Enterprises to intervene in the matter.

The protests and petition to intervene cited several reasons for
objecting to the proposed project which are summarized as follows:

1} Diversion of 75 cubic feet per second at the proposed diversion
point would have an adverse impact on the fishery and riparian habitat along the
3,000 feet of Birch Creek between the proposed point of diversion and the Reno
Ditch diversion.

2) The construction of the proposed diversion would be incompatible
with the interests of the water users of Birch Creek.

3) The applicant’s plans are inadequate to allow an assessment of
possible detrimental effects.

4) The application contains no proof of a firm commitment to finance
the project and the applicant has not demonstrated financial ability to complete
it.

5) Information provided on the application is not sufficient to eval-
uate feasibility of the project.

6) The application appears to be made for speculative purposes.

On April 5, 1984, a combined hearing was held in Idaho Falls, Idaho to
consider the objections against Applications for Permit No. 32-7128 and 32-7136.
Present at the hearing and representing the applicant were Ted Sorenson, owner
of Birch Power Company and Ray Rigby, Attorney at Law. The protestants present
at the hearing were William Dillon, Deputy Attorney General and Virgil Moore,
Regional Fisheries Manager representing the Idaho Department of Fish and Game;

Ben Wilding, Watermaster representing Water District 32-D, Birch Creek; Jim

MODIFIED MEMORANDUM DECISION AND ORDER -- PAGE 2




Esget, District Hydrologist and Robert McCardy, Wildlife Biologist representing
U.S. Bureau of Land Management; and George Peterson, Attornéy at Law represent-
ing 0 & 0 Enterprises. The following evidence was obtained during the hearing
and considered in reaching this decision.

Review of Evidence

1) Applications for Permit Nos. 32-7128 and 32-7136

2) Hearing tapes numbered 1 through 9.

3) Applicant's Exhibit No. 1, Birch Power Company Preliminary Design
and Report.

4) Applicant's Exhibit No. 2, 1letter from Don McGahey, General
Manager of Midstate Distributing, Inc. dated April 4, 1984,

5) Applicant’'s Exhibit No. 3, letter from Brian D. Holt, Director
Consumer Service, Planning and Research for Utah Power and Light Company, dated
February 14, 1984.

6) Applicant's Exhibit No. 4, letter from Lyle J. Larson, Assistant
Vice-president, Continental Bank & Trust Company, dated January 6, 1984.

7) Applicant's Exhibit No. 5, letter from Lyle J. Larson, Assistant
Vice-president, Continental Bank & Trust Company, dated October 24, 1983.

8) Applicant's Exhibit No. 6, a report by J. S. Griffeth, PhD,
entitled “Feasibility of Developing a Trout Population in the Proposed Birch
Creek Hydroelectric Project Feeder Ditch" dated April 5, 1984,

9) Applicant's Exhibit No. 7, photos of Birch Creek in vicinity of
proposed diversion.

10) Applicant's Exhibit No. 8, photos of riparian habitat along Reno
Ditch.
11) Applicant's Exhibit No. 9, photos of general area where feeder

ditch will be constructed.
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12) Applicant's Exhibit No. 10, order from Federal Energy Regulatory
Commission issuing preliminary permit to Birch Power Company, Project No. 7194-
000 issued September 7, 1983.

13) Protestant's Exhibit Fish and Game No. 1, letter from Tom Rein-
ecker, Region VI Supervisor, Idaho Department of Fish and Game, dated March 26,
1984,

14) Policy Statement of Idaho Water Resource Board on Birch Creek.

15) Court decree entitled Agnes B. Reno, et al vs J. R. Richards, et

al dated September 6, 1922 adjudicating water rights on Birch Creek and
tributaries.

Birch Creek flows in a southeasterly direction from Gilmore Summit down
through Birch Creek Valley and adjacent to State Highway 28 for several miles.
Birch Creek is used heavily by campers and fishermen partially because of the
ease of access to the creek and because picnic and camping areas have been
developed along it. About 3 miles above the proposed point of diversion Birch
Creek turns more south and diverges from Highway 28 until at the proposed point
of diversion it is about 1 1/2 miles west of the highway. The creek continues
in a southerly direction about 3000 feet to the diversion structure for the Reno
Ditch where during most of the time the entire flow is diverted leaving the
channel of Birch Creek below the diversion without water.

The Reno Ditch takes the water from the east side of the creek and runs
in a east-southeasterly direction about 5 miles before it is used. The slope of
the ditch is steep enough so that the velocity of water is between 5 and 8 feet
per second.

The applicant plans to divert the water from Birch Creek about 3000
feet upstream from the Reno Ditch diversion into a feeder ditch with a flatter

slope with the velocity of the water reduced to 1.8 to 2.25 feet per second.
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The water would be conveyed for about 5 1/2 miles in the feeder ditch then enter
a steel penstock leading downhill to the generation facility located adjacent to
the Reno Ditch. The water leaving the generation facility would return directly
to the Reno Ditch for use by the irrigators.

The applicant claims that the water lost to seepage in the new feeder
ditch will be at least 5 cubic feet per second less than in the 3000 feet of
Birch Creek and in the approximately 5 miles of the Reno Ditch to the point
where the water is returned to the Reno Ditch. This possible decrease in water
loss raises the question of whether the water previously lost to seepage should
be used to fill the decreed rights of the irrigators on the Reno Ditch or should
it be used to provide a minimum flow in the Birch Creek channel downstream from
the proposed point of diversion.

The hearing officer has considered the evidence and reviewed the
testimony, and based upon his understanding of the law, proposes the following
Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1) Birch Power Company, the applicant, is a corporation qualified to
do business in the State of Idaho, under the laws of the State of Idaho.

2) The applicant has applied to the Department of Water Resources for
45.0 cubic feet per second under Application for Permit No. 32-7128 and 30.0
cubic per second under Application for Permit No. 32-7136.

3) The applicant, through Ted Sorenson sole owner verbally deleted at
the hearing all reference to the intent of the applicant to leave 5.0 cubic feet
per second maintenance flow in Birch Creek between the proposed point of
diversion and the Reno Ditch diversion.

4) The applicant has filed an application to divert water from Birch

Creek in the NE1/4NW1/4, Sec. 3, Twp. 8N, Rge. 30E, convey this water through
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5 miles of feeder ditch and 1 mile of penstock to a point in the NE1/4NE1/4,
Sec. 17, Twp. 8N, Rge. 31E, where it will be used to generate 1,600 horsepower
under 278 feet of head. This plan is option A in Applicant's Exhibit 1. Option
B8 shown in Exhibit 1, but not shown on the application, would use the same
feeder ditch but would use about 3 miles of penstock to a generating station in
the NE1/2SE1/2, Sec. 15, T8N, Rge. 31E. The effect on Birch Creek and the
downstream users would be the essentially the same for both options.

5) Based upon the records of the USGS gaging station at Eight Mile
Canyon Road, flows at the proposed point of diversion are expected to range
consistantly from 41.0 cubic feet per second to 75.0 cubic feet per second with
flows in excess of 75.0 cubic feet per second occurring primarily in the period
from October to May.

6) Water normally conveyed through the Reno Ditch for irrigation pur-
poses will be the same water used for power generation during the irrigation
season.

7) The proposed point of diversion is approximately 3,000 feet up-
stream from the head of the Reno Ditch.

8) Diversian of water from Birch Creek during the summer months is
subject to regulation by the watermaster of Water District No. 32-D, Birch
Creek.

9) Losses in the Birch Creek channel between the proposed point of
diversion and the Reno Ditch are estimated at 1.0 cubic foot per second.

10) Loss measurements in the Reno Ditch indicate 9.0 cubic feet per
second or approximately 22% of the water diverted is lost in the existing system
between the proposed point of diversion and the point where the water will be
returned to the Reno Ditch from the generation facility.

11) The use of sealants by the applicant in the feeder ditch is
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expected to reduce the loss by about 50% between the proposed point of diversion
and the point where the water is returned to the Reno Ditch.

12) The water lost to seepage does not reach the downstream water user
as either surface or subsurface flow and has never been used for irrigation by
those water users on the Reno Ditch.

13) Utah Power and Light to whom the power will be sold, and General
Electric, the major supplier of the electrical equipment, have reviewed the pro-
ject and found it financially feasible.

14) The Continental Bank & Trust Company has a verbal contract with
Birch Power Company to secure or provide the best available financing. The bank
would finance the project itself or arrange financing with several other alter-
nate sources which are available pending the issuance of a water right permit.

15) Existing riparian habitat will be lost along that portion of the
Reno Ditch and Birch Creek where dewatering is expected to occur. The existing
riparian habitat is mainly willows and other brushy plants along Birch Creek and
grasses and few woody plants along the Reno Ditch.

16) The fishery existing in Birch Creek below the proposed point of
diversion will be eliminated. A maintenance flow of 5 cubic feet per second
bypassing the proposed point of diversion is not sufficient to maintain a
fishery, but would be sufficient to provide stockwater and maintain a riparian
zone along the 3000 feet of Birch Creek being dewatered.

17) The first 1 1/2 miles of the feeder ditch is being designed to
support a riparian zone and create a fishery habitat where the population
density of trout should equal the fishery existing in Birch Creek below the
proposed diversion. A continuous flow of water must be maintained 1in that
section of the feeder ditch to assure a fishery.

18) A grazing allotment administered by the BLM has used for many

MODIFIED MEMORANDUM DECISION AND ORDER -- PAGE 7
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years, the Reno Ditch and Birch Creek below the proposed point of diversion for
the watering of 4,000 sheep from April 1 to June 30, The proposed feeder ditch
is also located within this grazing allotment.

19) Under a trailing allotment administered by the BLM, 450 head of
cattle have watered along the 1 1/2 miles of Birch Creek below the proposed
point of diversion between Novémber 1 and February 1.

20) Section 42-113, Idaho Code charges the Department with recognizing
and protecting water rights for instream livestock use and other purposes based
on priority.

21} On September 7, 1983, the applicant received from the Federal
Energy Regulatory Commmission a preliminary permit to conduct investigations and
secure data necessary to determine the feasibility of the project. |

22) MNone of the protestants are participating in the cost on the
construction of the project.

CONCLUSIONS OF LAW

1) The water that will be saved by sealing the feeder ditch is new
water that has never been available for use by the Reno Ditch irrigators,
therefore, the existing irrigation rights will not be injured if the water being
saved is used to provide water for livestock and to protect the public interest
by preserving the riparian habitat along the natural stream channel of Birch
Creek. The person who saves the water is entitled to the benefit of the-water
with his right to the saved water being prior to the right of the other parties.

Reno v. Richards, 32 Idaho 1, 6, 13 (1918) and Basinger v. Taylor, 36 Idaho 591,

596-597, 599 (1922).
2) Streamflows at the proposed point of diversion have been shown to
be adequate for the project as designed for the use of 75 cubic feet per second.

3) The adverse impacts to riparian habitat caused by the appropriation

kY
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and diversion of water from the 3,000 feet of stream will be sufficiently miti-
gated by the establishment of 1 1/2 miles of riparian zone plus the riparian
vegetation that will naturally occur in the remaining Tength of the feeder -ditch
and the riparian vegetation that will be maintained by the flow left in the
natural channel.

4) Establishing 1 1/2 miles of fishery habitat in the feeder ditch as
shown in Applicant's Exhibit 6, will mitigate the loss of 3,000 feet of fishery
betow the proposed point of diversion as long as feeder ditch is not dewatered.

5) Stockwatering use from Birch Creek predates diversion and use of
water under the two Birch Power Company applications.

6) Water rights established for instream livestock use on the 3,000
feet of Birch Creek above the Reno Ditch diversion must be satisfied.

7) The applicant has sufficient financial resources to complete the
project.

8) The diversion of water under these permits when conditioned to
protect the existing irrigation and stockwater rights and to mitigate the
riparian, fish and wildlife values, is in the public interest.

9) The applicant is entitled to have both permits approved for a com-
bined diversion of 75 cubic feet per second.

ORDER

IT IS, THEREFORE, HEREBY ORDERED that Applications for Permit Nos.
32:?128 and 32-7136 be APPROVED subject to the following limitations and
conditions:

1) Subject to all prior water rights.

2) A measuring device and lockable controlling works of a type accept-
able to the Department shall be permanently installed and maintained as part of

the diverting works. A second measuring device shall be installed near the end

MODIFIED MEMORANDUM DECISION AND ORDER -- PAGE 9 7 “'ERUHL%
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of the feeder ditch so that the amount of water lost in the feeder ditch can be
determined.

3) Use of water under these permits is subject to control by the
watermaster of State Water District No. 32-D, Birch Creek.

4) Eleven percent of the flow of Birch Creek at the diversion to the
feeder ditch, the amount of water saved by the new ditch, or 5 cubic feet per
second whichever is the least, shall be aliowed to flow past the feeder canal
diversion in the natural channel of Birch Creek. The amount of water saved
shall be computed by subtracting the amount of water being lost in the new
feeder ditch which can be measured, from the amount that would have been lost in
the 3,000 feet of stream channel and the Reno Ditch, which is 22% (0.22) of the
water flowing in the stream at the new point of diversion,

5) The feeder canal shall be constructed and maintained in a manner
that will reduce the amount of seepage loss by at least 11% of the flow at the
proposed point of diversion.

6) The first 1 1/2 miles of ditch must be designed, constructed,
maintained and operated in a manner that supports a fishery as shown in
Applicant's Exhibit No. 6.

7} Provisions shall be made to return the water to Birch Creek at the
end of the first 1 1/2 mile of feeder ditch to assure that the section of feeder
ditch will not be dewatered if the generator malfunctions or icing occurs or any
other event necessitates that the water not be conveyed to the generator.

8) These permits are subject to the provisions of Sections 42-205
through 42-210, Idaho Code restricting sale, transfer, assigmment, or mortgage
of these permits. Failure to comply with these provisions is cause for immed-
jate cancellation of the permits.

9) This project shall be operated in a manner that will not conflict

MODIFIED MEMORANDUM DECISION AND ORDER -- PAGE 10 %ﬁ;ﬁﬂﬁiﬁ@
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or interfere with future diversion of water for irrigation or other beneficial
consumption. |

10) Project construction shall commence within one year from the date
of permit issuance and shall proceed diligently to completion unless it can be
shown to the satisfaction of the Director of the Department of Water Resources
that delays were due to circumstances over which permit holder had no control.

11} The diversion and use of water under this permit and any license
subsequently issued is subject to review by the Director on the date of expir-
ation of any license issued by FERC or if no license from FERC is issued, then
thirty (30} years from the date the permit is issued. Upon appropriate findings
relative to the interest of the public, the Director may cancel all or part of
the use authorized herein and may revise, delete or add conditions under which
the rights may be exercised.

12) These permits do not constitute Idaho Public Utilities Commission
-or Federal Energy Regulatory Commission approval that may be required.

13) Proof of construction of works and application of water to
beneficial use shall be submitted on or before March 1, 1990.

Dated this 27 day of _ Mharch , 1985,

! 210,
BOBBY [D. FLEENOR
Hearing Officer

MODIFIED MEMORANDUM DECISION AND ORDER -- PAGE 11 _ fﬁﬂ;ﬁ _;‘E? -
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Form 202 ’ b Ident. No.

318 | STATE OF IDAHO .
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT . APPROV:D

fo appropriate the public waters of the State of Idaho

BIRCH POWER COMPANY
1. Name of applicant Phone (208) 522-8069

Post office address 550 Linden, Idaho Falls, ID 83401

2. Source of water supply  Birch Creek which is a tributary of Birch Ck. sinks to ground-
: water agquifer.
3. Location of point of diversionis _ NE % of NW % of Section 3 Township 8N

Range _30E*B.M. Clark County, additional points of diversion if any:

*kw 5/18/84

4. Water will be used for the following purposes:

Amount 30 cfs for power productiopurposesfrom gJan. 1 10 Dec. 31 (both dates inclusive)
os-gsradest pat annii)

lcfs

Amount for purposes from 1o (both dates inciusive)
{cfs or acre-feet per annum)

Amount for purposes from to (both dates inclusive)
lcfs or acre-feet per annum}

Amount for . purposes from to {both dates inclusive)

{cfs or acre-feet per anhum)

5. Total quantity to be appropriated:

a. 25~ *30 cubic feet per second and/or b. acre-feet per annum,

6. Proposed diverting works:  *Changes as per telecon with Ted Sorenson é{{S/SA
a. Description of ditches, flumes, pumps, headgates, etc. Headgate with five miles of

feeder ditch, penstock and power house.

b. Height of storage dam none feet, active reservoir capacity none acre-feet; total reservoir
capacity none acre-feet, materials used in storage dam: N/A
Period of year when water will be diverted to storage None 10 None inclusive.
(Month/Day) (Month/Day}
¢. Proposed well diameteris N/A inches; proposed depth of well is  N/A feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial
use is 5 years (minimum 1 year — maximum 5 years).
8. Description of proposed uses:

a. If water is not for irrigation: !
(1) Give the place of use of water: NE 1 of NE 14 of Section 17 Township 31E

"\,/

Range 8V “BM.

{2) Amount of power to be generated: 700 horsepower under 278 fesat of head.
{3) List number of each kind of livestock to be watered N/A
{4) Name of municipality to be served N/A , or number of families to be

supplied with domestic water

(B) H water is to be used for other purposes describe: Power Generation

\ MICROFi M
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11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.

—————

Scale: 2 inches equal 1 mile,

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of idaho as herein set forth.

(Applicant)
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BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR PERMIT
NOS. 32-7128 AND 32-7136 IN THE NAME OF CERTIFICATE OF MAILING

BIRCH POWER COMPANY

e N W b g Vs Vet

I HEREBY CERTIFY that on this the 27th day of March, 1985, true and
correct copies of the ORDER ADOPTING MODIFIED MEMORANDUM DECISION AND ORDER and
MODIFIED MEMORANDUM DECISION AND ORDER, were mailed, postage prepaid to:

Ted S. Sorenson D & D Enterprises, Inc.

Birch Power Co. c/o George C. Petersen, Jr.

550 Linden Dr. 485 "E" St.

Idaho Falls, ID 83401 Idaho Falls, ID 83402

Idaho Dept. «of Fish and Game Ray W. Rigby, Esq. '
15615 Lincoln Road RIGBY, THATCHER ANDRUS, BARTON & WALTERS
Idaho Falls, ID 83401 25 N. 2nd E.

Rexburg, 1D 83440
William B. Dillon, III
Attorney General's Office
Statehouse
Boise, ID 83720

James A. Esget and Robert McCardy
Bureau of Land Management

920 Lincoln Road

Idaho Falls, ID 83401

William T. Simmons
Dubois, ID 83423

Ben Wilding, Watermaster
Water District No. 32-D
Dubois, ID 83423 s

A2 Q 4L

FLECK
Secretary/Records Manager
Idaho Dept. of Water Resources

MICROFT MED



BEFCRE THE DIRECTOR OF THE DEPARTMENT

OF WATER RESOURCES OF THE

STATE OF IDAHQ

IN THE MATTER OF APPLICATIONS FOR PERMIT ) .
Ng. 32-7128 AND 32-7136 IN THEE NAME OF ) ORDER ISSUING

A. Kenneth Dunn, Director of the Department of Water
Resources, having reviewed the attached proposed decision pre-
pared by his appointee, Babhbv D. Fleenor . who conducted
the hearing or who has read the record in this case, hereby
approves the same as a proposal for decision pursuant to Idaho
Code, § 67-5211 and orders that said proposed decision and a copy.
of this order be served upon each of 'the parties to these
proceedings who appeared at the hearing on  April 5 '
1984, of this matter or upon their attorneys in accordance with

Rule 7.3 of the Rules of Practice and Procedure of this Depart-
ment. :

Each party to these proceedings who appeared at the
hearing is hereby afforded the opportunity, pursuant to Idaho
Code §§ 42-1701A and 67-5211, to file exceptions to the attached
proposed decision and to present briefs and oral agruments in
accordance with the provisions of this .order. Exceptions may not
be filed and briefs and oral eagruments may not be presented by
parties who did not appear at the hearing of this case, If no
timely and proper exceptions are received, an order by the

Director will be entered adopting and 1issuing the proposed
decision as his final decision.

TI.
EXCEPTIONS

A, To be considered by the Director, exceptions must:

1.  Dbe received by the Director on or before the 15th day

following the day of service of this Qrder and the proposed
decision, : ,

2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically state
the grounds for those exceptions, and

3. be sent to each of the parties who appeared or their
attorneys.

B. Exceptions not in compliance with the above stated reguire-
ments will not be considered and will be deemed an acceptance of
the propose decision.
: IT. ‘
BRIEFS

A. Any briefs in support of excepticons to the proposed decision
shall be filed with the Director at the same time that party's
exceptions are filed with the Director.

B. Any party desiring to file a brief in response to any
exceptions filed by any other party may do so by filing such
brief with the Director on or before the 15th day following the
last day any exceptions by any other party were ssrved upon that
party desiring to respond.
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i1z,

ORAL ARGUMENTS

&. - No oral arguments bkefore the Director on <the proposed
decision will be held unless specifically reguested by a party
filing exceptions to the proposed decision and unless that
request is filed with the Director concurrently with the filing
of that party's exceptions.

B. If oral agruments have been properly reguested by & party

filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right teo present oral arguments in

response to the exceptions filed.

C. Oral arguments before the Director on exceptions to the
proposal for decision shall be heard at the discretion of the
Director, pursuant to Idaho Ceode, § 42~-1701A. After all
exceptions, briefs and requests for oral arguments have been
received, the Director will decide whether to hear oral
agruments. If oral arguments are to be heard, the Director will,
within a reasonable time, set the case for oral agruments and
notify each party of the place, date anéd hour the oral agruments
will take place and of the period of time allocated for the
arguments of this case. Unless the Director orders otherwise,
all oral agruments shall be heard in Boise, Idzho.

Iv. Nt
CERTIFICATION OF SERVICE

A. All exceptions, briefs, requests for oral arguments and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these
proceedings in accordance with Rule 7.2.

V.
FINAL DECISICN

A. Following the submission of zll1 exceptions and briefs and
oral agruments, if they are heard, the Director shall issue a
final decision adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision &and order shall be
-served on all parties.

Dated this _ 27th day of _ - November , 1984,

Department of Water Resources

- ~ QRN
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BEFURE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHU

IN THE MATTER OF APPLICATIUNS FOR PERMIT PROPOSED

NUS., 32-7128 AND 32-7136 IN THE NAME OF MEMURANDUM DECISION

BIRCH POWER COMPANY AND URDER

On September 8, 1982, Birch Power Company filed with the Department of
Water Resources Application for Permit No. 32-7128 to appropriate 45 cubic'feet
per second less a minimum of 5 cubic feet per second for fish propagatioh from
Birch Creek in Clark County. The water would be diverted in the NEL/ANWL/4,
Sec. 3, Twp. BN, Rge. 3UE and used to generate 9U0 horsepower.in the NEL/4NE1/4,
Sec. 17, Twp. 8N, Rge, 31E,

Notice of the application was published in the Rexburg Journa1l on
September 23 and 30, 1482 ahd was subsequently protestedlon'September 23, 14982
by the Idaho Department of Fish and Game. Un October 12, 1982, additional’
protests were received -from the Bureau of Land Management and from Witliam T.
Simmons, C. A: Wagoner, and Ben R. Wilding.

On'January 3, 1984, Birch Power Company filed with the Department of
Water Resources Application for Permit No. 32-71i36 to appropriate an additional
3V cubic feet per second from Birch Creek to be used in combination with
App]lcat1on No, 32-7128.

Notlce of this application was published in the Rexburyg Journal on

January 19 énd 26, 1984 and subsequently protested on February 1, 1934 by the
Bureau of Land Management. Additional protests were received frdn the Idahq
Department of Fish and Game, and Ben Wilding, Watermaster of Water bistrict
32-D, on February 2 and 3, 1984, respectively. A petition for D & D Enterprises
to intervene in the matter of App1icat10n for Permit No. 32-7128 was received on
September 16, 1983. | The applicant had previously advised the Department he
would not object to such a petition so on February 23, 1984, the Department
issued an order allowing D & D-Enterprises to intervene in the matter,

The protests and petition to intervene cited several reasons for
objecting to the proposed project which are summarized as follows: | |

1) Diversjon of 7% cubic feet per second at the proposed diversion
point would have an adverse impact on the fishery and riparién habitat along the

3,000 feet of Birch Creek between the proposed point of diversion and the Reno

. .  NICRDTLMER



Ditch diversion.

2) The construction of the proposed diversion would be incompatible
with the interests of the water users of Birch Creek. |

3) The applicant's plans are inadequate. to allow an assessment of
possible detrimental effects.

4) The application contains no proof of a firm commitment tolfihance
the project and the app11caht has not demonstrated financial ability to complete
it.

5) Informatioh provided on the application is not sufficient to eval-
.uafe feasibility of -the project. |

6) The application appears to be made for speculative purposes.

On April b5, 1984, a combined hearing was held in Idaho Falls, Idaho to
consider the objections against Applications for Permit No. 32-7128 and 32-7136,
Present at the héaring and representing the appiicant were Ted Sorenson, owner
of Birch Power Company and Ray Rigby, Attorney 5; Law. The protestants present
at the hearing were William Dilton, Deputy Attorney General and Virgil Moore,
Regiona]-Fjshéries Manager representing the I[dahe Department of Fish and Game;
Ben Wilding, Watermaster representing Water District 32-D, Birch Creek; Jim
Esget, District Hydrologist and Robert McCardy, Wildlife Biologist representing
U.S. Bureau of Land Management; and George Peterson, Attorney at Law represent-
ing D & D Enterprises. The following evidence was obtained during the hearing
and considered in reaching this decision.

Review of Evidence

_1)' Applications for Permit Nos. 32-7128 and 32-7136
2) Hearing tapes numbered 1 through 9.
3) Apptlicant's Exhibit No. 1, Birch Power Company Preliminary Design
and Report. |
4) Applicant's Exhibit No. 2, letter from Don McGahey, General
Manager of Midstate Distributing, Inc. dated April 4, 1984, |
| 5) App]fcant's Exhibit No. 3, Tetter from Brian D. Holt, Director
Consumer Service, Planning and Research for Utah Power and Light Company, dated
February 14, 1984, |
6) Applicant's Exhibit No. 4, letter from LyTe J. Larson, Assistant
Vice?phesident, Continental Bank & Trust Company, dated January 6, 1984.
7) Applicant's Exhibit No. 5, letter from Lyle J. Larson, Assistant

Vice-president, Continental Bank & Trust Company, dated Octeber 24, 1983,

PROPOSED MEMORANDUM DECISION AND ORDER -- Page 2
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8) Applicant's Exhibit No. 6, a report by J. S. Gr{ffeth, PhD,
entitied “Feasibility of Developing a Trout Population in the Proposed Birch
Creek Hydroelectric Project Feeder Ditch" dated April 5, 1984.

" 9) Applicant's Exhibit No. 7, photos of Birch Creek in vicinity of

proposed diversion,

10} Applicant's Exhibit No. 8, photos of riparian habitat along Reno
Ditch. |

11)  Applicant's Exhibit No. 9, photos of general area where -feeder
~ditch will be constructed,

12) Applicant's Exhibit Ne. 10, order from Federal Energy Regulatory
Commission issuing preliminary permit to Birch Power Company, Project No. 7194-
000 issued September 7, 1983,

13)_ Protestant's Exhibit Fish and Game No. 1, fetter from Tom Rein-
ecker, Region VI Supervisor, Idaho Department of;Fish and Game, dated March 26,
1984,

14) Policy Statement of Idaho Water Resource Board on Birch Creek.

15) Court decree entitled Agnes B. Reno, et al vs J. R. Richards, et

al dated September 6, 1922 adjudicating water rights on Birch Creek and
tributaries.

Birch Creek. flows in a southeasterly direction from Gilmore Summit down
through Birch Creek. Valley and adjacent to State Highway 28 for several miles.
Birch Creek is used heavily by campers and fishermen partially because of the
ease of‘access to the creek.and because picnic and camping areas have been
developed along it. About 3 miles above the proposed point of diversion Birch
Creek turns more south and diverges from Highway 28 until at the proposed point
of diversion it is about 1 1/2 miles west of the highway. The creek continues
in a southerly direction about 3000 feet to the diversion structure for the Reno
Ditch ﬁhere during most of the time the entire flow is diverted leaving the
channel of Birch Creek below'the diversion without water.

The Reno Ditch takes the water from the east side of the creek and runs
in a east-southeasterly direction about 5 miles before it is used. The slope of
the ditch is steep enough so that the velocity of water is between 5 and 8 feet
per second,

The applicant plans to divert the water from Birch Creek about 3000
feet upstream ffom the Reno Ditch diversion into a feeder ditch with a flatter

slope with the velocity of the water reduced Lo L.B to 2.24 feet per second,

' ' : ACAnET AT
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consistantly from 41.U cubic feet per second to 75.0 cubfc feet per.second with
flows in excess of 75,0 cubic feet per second bccurring primarily in the period
frmn Uctober to'May. | | |

6) Water norma]ly_convéyed‘through the Reno Ditch for iffigation pur-
poses will be the same water used for power geheration duriné the irrigation
season, | -

7} The proposed point of diversion is approximately 3,U00 feet up-
stream from the head of the Reno Ditch.

8) vaersion of water from Birch Creek during the summer months is
‘subject to reguiation by the watermaster of Water District No. 32-D, Birch
Creek., |

- Y} Losses. in the Birch Creek channel between the proposed point of

diversion and the Reno Ditch are estimated at 1.0 cubic foot per second.

10) .Loss measurements in the Reno Ditcﬁ indicate 9.4 cubic feét per
- second or approximately 22% of the water diverted is lost between the proposed
point of diversion and the point where the water will be returned to the Rena
Ditch from the generation facility. _

| 11) The use of sealants by the applicant in the feeder ditch is ex-
pected to reduce the loss by 5 cfs or 50% between the proposed point of diver-
sion and the point where the water is returned to the Reno Ditch.

12) The water lost to seepage has never been used for irrigation by
those water users on the Reno Ditch,

13) Utah Power and Light to whom the poﬁer will he sold, and General
Electric, the major éhpplier of the electrical equipment, have reviowed Lhe pro-
Jject and found it financially feasible.

| 14) The Continental Bank & Trust Company has a. verbal contract with
Birch Power Compahy to seﬁure or provide the best available financing, Thé bank
would finance the project itself or arrange financing with several other alter-
nate sources which are available pending the issuance of a water right permit.

15) Existing riparian habitat will be lost along that portion of the
Reno Ditch and Birch Creek where dewatering is expected to occur. The existing
riparian habitat is mainly willows and other brushy plants along Birch Creek and
grasses but no woddy plants aiong the Reno Ditch,
| 16) The fishery existing in Birch Creek below the proposed point of
diversion will be eliminated. A maintenance flow of b cubic feet per second
bypassing the proposed . point of diversion is not sufficient to waintain a

Mgﬁmﬁﬁfg P
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The water would be conveyed for about 5 1/2‘m11es in the feeder ditch then enter

a steel penstock 1eédfhg downhill to the generation facility 1Dcated adjacent to

the Reno Ditch. The water leaving the generation facility would return.direCny

to the Reno Ditch for use by the irrigators..

The applicant claims that the water lost to seepage in the new feeder
ditch will be at Teast 5 cubic feet per second less than in the 3000 feet of
Birch Creek and in the approximately 5 miles of the Reno Ditch to the point
where thé water is returned to the Reno Ditch. This possible decrease in watef
loss raises the question of whether the water previously lost to seepage should
be used to fill the decreed rights of the. irrigators on the Reno Ditch or should
it be used to bfovide a minimum flow in the Birch Creek channel downstream from
the proposed point of diversion.

The hearing officer has considered the evidence and reviewed the
testimony, and based upon his understanding of the iaw, praposes the foi]owing
Findings of Fact, Conclusions of Law and 0rder£J |

-FINDINGS OF FACT

1) Birch Power Company, the applicant, is a corporation qﬁa?ified to
do business in theVState of Idaho, under the laws of the State of Idaho.

2) The applicant has applied to the Department of Water Resources for
45,0 cubic feet per second under Application for Permit No.‘32-7128 and 30.0
cubic per second under Application for Permit No. 32-7136.

3} The applicant, through Ted Sorenson sole owner verbally deleted at
the hearing all reference to the intent of the applicant to leave 5.0 tubic feet
per second maintenance flow in Birch Creek between the proposed point of
diversion and the Reno Ditch diversion, |

4} The applicant has filed an application to divert water from Birch
Creek in the NE1/4NWi/4, Sec., 3, Twp., 8N, Rge, 30E, convey this water through
5 miles of feeder ditch and 1 mile of penstack to a point in ﬁhe NEl/4NEL/4,
Sec. 17, Twp. 8N, Rge. 31E, where it will be used to generate 1,600 horsepowér
under 278 feet of head. .This plan is option A in Applicant's Exhibit 1. Optien
B shown in Exhibit 1,. but not shown on the application, would use the same
feeder ditch but would use about 3 miles of penstock to a generating station in
the NE1/2S8E1/2, Sec. 15, T8N, Rge. 31E. The effect on Birch Creek and the
downstream users would be the essentially the same for both options.

5) Based upon the records of fhe USGS gaging station_at Eight Mile

Canyon Road, flows at the proposed point of diversion are expected to range

PROPOSED MEMORANDUM DECISION AND ORDER -- Page 4




fishery, but would be sufficient to provide stockwater and maintain the riparian
zone along the 3000 feet of Birch Creek being dewatered. |

17) The first 1 1/2 miles of the feeder ditch is being designed to
suppdrt a 'riparian .zone and create a fishery habitat where the population
density.of trout should equal the fishery existing in Birch CreekAbelow-the
proposed diversion. A continuous flow of water must be mainfained in that
“section of the feeder ditch to assure a fishery.

18) A grazing allotment administered by the BLM has used for many
years, the Reno Ditch and Birch Creek below the proposed point of diversion for
the watering of 4,000 sheep from April 1 to June 30. The proposed feeder ditch
| is also }ocated within this grazing aliotment.
| 19) Un@er_a trailing a]lotmeﬁt administered by the BLM, 450 head of
cattle have watered alony the 1 1/2 miles of Birch Creek below the proposed
pointrof diversion between November 1 and February 1. .

20} Section 42-113, Idaho Code charges the Department with recognizing
and protecting water rights for instream livestock use and other purposes based
6n priority. |

21) On September 7, 1983, the applicant received from the Federal
Energy Regu1atory Commniésion a preiiminary permit to conduct investigations and

secure data necessary to determine the feasibility of the project.

CONCLUSIONS OF LAW

1) The water that will be saved by sealing the feeder ditch is essen-
tially new water that has -never been available for use by the Reno Ditch
irpigators, therefore, the existing irrigation rights will not be injured if Lhe
water being saved is used to provide stockwater and preserve the riparian habi-
tat along the natural stream channel.

2) Streamflows at the proposed point of diversion have been shown to
be édeéuate for the project as designed for the use of 75 cubic feet per second.

3) The adverse impacts to riparian hab{tat caused by the appropriatibn
and diversion of water from the 3,300 feet of stream will be Suffiﬁiently mitiQ
gated Ey the establishment of 1 1/2 miles of riparian zone plus the riparian
vegetation that will naturally occur in the remaining Tength of the feeder ditch
and the riparian vegetation that will be maintained by the minimum flow left in
~ the natural channel,

4) Establishing 1 1/2 miles of fishery habitat in the feeder ditﬁh as

showﬁ in Applicant's Exhibit 6, will mitigate the loss of 3,000 feet of fishery

PROPOSED MEMORANDUM DECISION AND ORDER -~ Paye b “m%gﬂmm
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be]dw the proposed point of diversion as long as feéder ditch {s not dewatered.
5) Stockwatering use from Birch Creek predates diversion and use of
water under the two Birch Power Company applications.
6) Water rights established for instream livestock use on the 3,000
feet of Birch Creek above the Reno Ditch diversion must be satisfied.

L

7)  The applicant has sufficient financial resources to compTete the
project. |

8) The diversion of water under these permits when conditioned . to
protect the existing irrigation and stockwater rights and to mitigaté the
riparian, fish and wildlife values, is in the pﬁblic interest.

9) The_app1icant is entitled to have both permits approyed for a com-
bined diversion of 75 cubic feet per second.

URDER

IT 1S, THEREFORE, HEREBY ORDERED that Applications for Permit Nos.
32-7128 and 32-7136 be APPROVED subject to the folliowing Tlimitations and
conditions:

1) Subject to all prior water rights.

2) A measuring device and IockabTe controlling ﬁorks of a type accept-
able to the Depaftment shall be permanently installed and maintained as part of
the diverting works. A second measuring device sha11 be installed near the end
of the feeder-dftch so that the amount of water 1o§t in the feeder ditch can be
determined.

3} ‘Use of water under these permits is subject to control by the
watermaster of State Water District No. 32-0, Birch Creek. |

4) Eleven percent of the flow of Birch Creek at the diversion to the
feeder ditch, the amount of water saved by the new ditch or 5 cubic feet per
second whichever is the least, shall be a]iowed to flow past the feeder canal
diversion in the natural channel of Birch Creek. |

5) The feeder can;] shall be constructed and maintained in a manner
that wi]]hreduce the amount of seepége 1oss by about. 5 cubic feet per second.

- 6) The first .1 1/2 miles of ditch must be designed, constructed,
maintained and ‘operated in a manner that supports a fishery as shown in
Appiicant's.Exhibit-No. 6, _

7) Provisions shall be made to return the water to Birch Creek at the
end of the first 1 1/2 mile of feeder ditch to assure that the section of feeder

ditch will not be dewatered if the generator malfunctions or iciny occurs or any

PROPUSED MEMORANDUM DECISION AND ORDER -- Page 7 ‘
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other event necessitates that the water not be conveyed to the_generatbr.

- 8) These permits are subject to the provisions of Sections 42-205
through 42-210, Idaho Code restricting sale, transfer, assignment, or mortgage
of these permits. Fa11ure to comply with these provisions is cause for immed-
jate cancellation of the permits.

9} This project shall be operated in a manner that will not conflict
or interfere with'future di#ersion of water for irrigation or other beneficial
cdnsumption.

10} Project construction shall commence within one year from the date

of permit issuance and shall proceed ditigently to completion unless it can be
shown to the satisfaction of the Director of the Department of Water Resourcés
" that delays were duelto circumstances over which permit holder had no control.

11) The diversion and use of water under this permit and any license
subsequently issued is subject to review by the Director on the déte of expir-
ation -of any license issued by FERC ar if no 1;cen5e from FERC is issued, then
thirty (30) years from the date the permit is issued. Upon‘appropriate findings
relative to the interest of the public, the Director may cancel all or part of
the use authorized herein and may revise, delete or add conditions under which
the righis may be exercised.

12} These permits do not constitute Idaho Public Utilities Commission

or Federal Energy Regulatory Commission approval that may be required.

Dated this _& | day of _ Asvember— _, 1984.

BOBBY 1. FLEENOR
Hearing Officer,

2t 8 ]

. 6 RATT
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BEFORE THE DEPARTMENT GF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR PERMIT

NOS. 32-7128 AND 32-7136 IN THE NAME OF CERTIFICATE OF MAILING

BIRCH POWER COMPANY

e e e "yt oot T

I HEREBY CERTIFY That on this the 27th day of November, 1984, true and
correct copies of the foregoing ORDER ISSUING PROPOSED DECISION and PROPOSED
MEMORANDUM DECISION AND ORDER, were mailed, postage prepaid to:

Ted S. Sorenson

Birch Power Company
550 Linden Drive

Idaho Falls, ID 83401

Virgil Moore

Idaho Department of Fish and Game -
1515 Lincoin Road

Idaho Falls, ID 83401

William B. Dillon, III
Attorney General's Office
Statehouse Mail

Boise, ID 83720

James A. Esget and Robert McCardy
Bureau of Land Management

920 Lincoln Road

Idaho Falls, ID 83401

Will{iam T. Simmons
Dubo1s, 1D 83423

Ben Wilding, Watermaster
" Water District No. 32-D
Dubois, ID 83423 '

D & D Enterprises, Inc.

c/o George C. Petersen, Jr.
485 "g" St.

Idaho Falls, ID 83402

Ray W. Rigby, Esq.
RIGBY, THATCHER, ANDRUS BARTON & WALTERS
25 North 2nd East
Rexburg, ID 83440

P

. D L L

RITK'I FLECK ~
Secretary/Records Manager
Idaho Department of Water Resources

- WICROFLG



Form 205/206 | . ‘ ‘ ' 32 71436
7/81 Ident. No. 1 36

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
AFFIDAVIT FOR WATER RIGHTS TO BE USED
FOR POWER PURPOSES

A. Establishment of Residency: (Complete either 1, or 2).
1. Individual Applicant or Individual Members of a Partnership:

i, - of )
{name) ‘ (city)

county of s State of Idaho, being duiy sworn, do

hereby certify that I am a bona fide resident of the State of Idaho.

2. Corporation:
Idaho Falls

I, Ted S. Sorenson . of )
(name) , (city)
County of Bonneville , State of Idaho, being duly sworn, depose
and say: That I am the designated registered agent of the Birch
Power Company - ¢ that as such I am in charge of the registered

{name of corporation)

office of the said corporation as required by Section 30-1-12, Idaho Code, at

Idaho Falls, Idaho, wherein are kept the corporate records required
(city)
by Section 30-1-52, Idaho Code: and that Birch Power Company

{name of corporation)

is a corporation qualified to do business in the State of Idaho under the laws of
the State of Idaho.

., Ownersuip of Facilities: (To be completed for hydropower projects only)

The hydreopower facility to be developed pursuant to the attached Application fer
Permit:

| wxl Will not utilize existing man-made irrigation facilities such as a dam or a
canal. .

Will utilize existing man-made irrigation facilities such as a dam or a canal,
and permission of the owner is documented in an affidavit attached hereto.

{check one)

1

Will utilize existing man-made irrigation facilities such as a dam or a canal
and the owner of the facilities is the signee of this affidavit.

; Applic.
State of Idahp.— ) .
County of /j@ﬂﬂf;i"r;%' ) S8
7 . ) s =
(n thig /é dav ~f /I/f""f”f’m [Jf"f' , 1% 5//“\“ , personally

appeared before me the signer(s) of the above instrument, who duly acknowledged
to me that he (she) (they) executed the same,

e ME S5 B

Notary Public residing at

seal Tk Falls TA

My commission eXpiteés:
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The REXBURG STANDARD and

The REXBURG JOURNAL
REXBURG, IDAHO

¥ Department of el FOTOMTCES

Eastern District Office
Affidavit of Publication

STATE OF IDAHO
County of Madison §8.
I, Bruce Porter

bemg first duly 5worn depose and say,
that | am the printer of THE REXBURG

NOTICE OF APPLICATION

Journal . a newspaper printed and Fonwmnlem
publlshed weekly at Rexburg, Madison
County, idaho; and | do solemnly swear The Wﬁmﬁmmlamméu
that the to aparopriate the public waters of the State

ofldalq.
égl‘ ERSZ -7136
BIRGHPOW
Notice of ﬁp}?licatlon - BSOIMEN lmHOF’Aﬁg&wo‘]
a copy of which notice appears attached SOU“;:T:ERCHO%'?EEK*’“ to SINKS
her_e?o_ was publ_lshed in the regular aqd gﬁrt:‘rs A OHEN ﬁﬁﬂaT&eNRSQE
entire issue of said newspaper, and not in Use: POWER (30,00 CFS)
Two In: NE 17 TOSNR31E

any supplement issue thereof for . .. The perrisit{s) will be subject to all prior

waler rightg, Protests must be filed with the

consecutive issues, the first publication hav- Dirctor. Dept. of Water: Regatirces, 150

. Shoup Awar Sulte 15, Idahd Ellls, Maho
ing been made on Jan. 19,1984 83402 ongr before FEBRUARY B, 1984,
and the last publication havmg been made ey KENN DUNN
: Director
Publ. Jan. 19 and 28, 1984 :
on .. Jan. 26,1984 ! o

Further, that said newspaper is one of
general circulation in said county; that it
is a legal newspaper, conforming to legal
specifications under the |daho Statutes; that
it has at ieast two hundred bona fide sub-
scribers living within the county of publica-
tion; and that it has been continuously and
uninteruptedly published in said county dur-
a period of sevem |ght conseculive weeks

Subscribed 1o and sworn to before me

this Jan. 27,1984

£ & /"/
Wbu AETR AU

Notary Public.
(SEAL)

Life.

My commission expires



- H 22-71120%
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UNITED BTATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Birch Power Company i Project No. 7194-009
Idaho '

NOTICE OF AVAILABILITY OF ENVIRONMENTAL ASSESSMENT
| (June 7, 1990)

In accordance with the National Environmental Policy Act of"
1969 and the Federal Energy Regulatory Commission's regulations,
18 CFR Part 380 (Order No. 486, 52 F.R. 47910), the Office of
Hydropower Licensing (OHL) has reviewed the application for
amendment of license for the Birch Creek Hydroelectric Project to
amend the minimum flow reguirement of article 404. The project
is located on Birch Creek in Clark County, Idaho. The staff of
OHL's Division of Project Compliance and Administration has
prepared an Environmental Assessment (EA) for the proposed
action. In the EA, staff concludes that approval of the
amendment of license would not constitute a major federal action
significantly affecting the quality of the human environment.

Copies of the EA are available for review in the Reference

and Information Center, Room 3308, of the Commission's Offices at
941 North Capitol Street, NE, Washington, DC 20426

Lois Cashell
Secretary

B
oj} »"

Department of Water Resources

MICROFILMED
k08 10N



State of !..ho ‘

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R, KETTH HIGGINSON
December 13, 1989 DIRECTOR

Cecil Thomas

Box 868

Homedale, ID 83628

'RE: Field Examination for Permits Nos. 32-7128 and 32-7136
Dear Mr. Thomas:

I have reviewed the information supplementing your earlier
submitted field examination for permits nos. 32-7128 and 32-7136.
I find that you have responded to each of the concerns which I
originally raised.

Rgain, I appreciate the thoroughness with which you prepared
your field examination.

Sincerely,

Edey Gphivar)

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js

cc. Eastern Region

MICROFILMED
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MEMORANDUM

TO: File Nos, 32-7128 and 32-7136 in the Name of Ted S.
Sorenson: Birch Creek Hydro Power Project
FROM: Gary Spackmanéimqr
DATE: December 7, 1989

Idaho Code § 42-203B regquires that the Department set a term
of years for water right licenses. The Department is reguired to
review the P.U.C. policy, the term of the power sales contract,
the term of the FERC license, and downstream water users,

The FERC license has been issued for a period of fifty (50)
years. This license exceeds the time period allowed by P.U.C.
It probably also exceeds the present period that purchasers of
power will sign a contract. Last of all, there are no downstream
users, other than the users to whom Ted Sorenson delivers water
after it discharges from his power plant.

I recommend that the Eerm of the license for 32-7128 and
32-7136 be the term of the FERC license, or fifty (50) years.

MICROFILMED
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December 6, 1989

TED S. SORENSON

DBA SORENSON ENGINEERING
550 LINDEN DR,

IDAHO FALLS, ID 834010000

RE: PERMIT NO. 32-07136

Dear Permit Holder(s):

The above referenced water right is in the process of being
licensed. However, before a license can be issued, your permit
must be amended to correspond with the findings of the
Department’s field examiner.

The enclosed application for amendment contains information that
will be included on the license when it is issued, Please review
carefully and if you concur, sign the amendment and return with
the $20.00 filing fee within 30 days.

If you do not concur with these findings or if you have any
questions, please contact us within the 30-day period.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JJ:sc

Enclosure

MICROFILMED
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MEMORANDUM

TO:SHARLA

FROM:ROXANNE MCCARTHY

RE: ADDITIONAL CCNDITIONS/REMARKS FOR 32-7136
DATE: 5-DEC-1989

4. <<R39>»>
5. <<RD4>> 32-D, Birch Creek

6. Eleven percent of the flow of Birch Creek at the diversion
to the feeder ditch, or 5 cubic feet per second, whichever is
least, shall be allowed to flow past the feeder canal
diversion in the natural channel of Birch Creek.

7. The feeder canal shall be maintained in a manner that will
reduce the amount of seepage loss by at least 11% of the flow
at the point of diversion.

8. The first 1 1\2 miles of ditch must be maintained and
operated in a manner that supports a fishery as shown in
Applicant’s Exhibit No. 6.

9. This project shall be operated in a manner that will not
conflict or interfere with future diversion of water for
irrigation or other beneficial consumption.

10. <<R23>>

11. The diversion and use of water under this license is
subject to review by the Director on the date(s) of expiration
of any license issued by the Federal Energy Regulatory
Commission. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any
part of the use authorized herein and may revise, delete or
add conditions under which the right may be exercised. '

MICROFILMED
JAN 08 2009



— Diversion
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Form 219 ' . FEB 1 ] m

6/86 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORTDepartment of Waler Ressurces
252-07128, 32-07136

lﬁw% Vi

A. GENERAL INFORMATION Permit No>
1. Owner: Ted Sorenson Phone No_(208) 522-8069
Current Address?00_Linden Drive, Idaho Falls, Idaho 83401
2. Accompanied by, Cecil A. Thomas EXAM. paTE: July 19, 1988
Address: 3772 N Locust Grove, Meridian, Idaho 83642 Phone No. (208) 888-3087
Relationship to Permit Holder; Water rights examiner
3. Source: Pirch Creek wibutary to Birch Creek sinks

B. OVERLAP REVIEW

1. Other water rights with same place of uge: None

O Copies Attached

2. Other water rights with same point of diversion: 32-04062, 32-04062, 32-00061D, 82-00070A,32-00043

32-02045, 32- 02057 32-00065
doples Attached O Copies of Field Exam’s Attached

C. SYSTEM DESCRIPTION

1. Diversion System Diagram: Indicate alt major components and distances between components. Indicate weir
-;ﬁize/ ditch size/pipe i.d. as applicable. O Alternative diagram attached

—Birch Creek sinks

i

: ff,’iﬂ e . . N
, gz o Schematic drawing of system
P 8F
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Open channel ' = 54" pipe ' open 51" pipe I 7.
2 channel

. See photos drawings and maps attached, -
; | 1
Approximate
Pl cate: 1722 miles MICROFILMED
2. O Copy of U.5.G.S. Quadrangte Attached [J Aerial Photo Aty ?
Showing jocation(s) of peink(s) of diversion and {required for wng&tm o{ gg Ycres or more).

place(s) of use (required).
[J Photo of Diversion and System Attached
(required for all but single household domestic groundwater, and stockwater,



System Description {continued) . ‘

3. Narrative: Description (As operating at time of measurement. Indicate pressure, number of sprinklers, etc.)
Flow in Birch Creek is diverted into the new canal of Birch Creek Power Company one mile

upstream from the abandomned heading of Renp ditch. The diversion is accomplished with a

gate and flashboards and a low earthen dike. Discharge and stage varies in a very narrow

range because the stream is springfed. See picture 2. A fish screen is installed 1,2 miles
below the diversion, and a channel is provided for wasting flows into the Birch Creek

channel from the canal below the fish screen to maintain flow in this part o

when_the powerplant shuts down.A 10 foot long rectangular weir is installed at the down- “~ .~

stream end of the bridge 1.6 miles below the head of the diversion, (See pictures).
E See Remarks on page 4 for continuation

4,
Well or Diversion Pump Serial No.
Identification No.* Motor Make Hp Motor Serial No. Pump Make or Discharga Size
Generator Ideal 2700KW | 335203 4160 V 900RPM
Turbine Gilkes 1986|3557 BHP 56318 489 ft. heaq Max. discharge 57cfs

*Cade to correspond with No. on map and aerial photo

5. Point{s) of Diversion:

Ident. | Gov't. :
No. Lot |% | % |V | Sec. | Twp. | Rge. County : Maethod of Determination/Remarks

SE SW 34 9N 31E | Clark Survey by Dennis Jones Registered
Land Surveyor, State of Idahp

6. Place(s) of Use: , Indicate Method of Determination Survey by Dennis Jones

NE NWY% . Swi SEY
Twp. | Rge. | Sec. [NEw|Nw|swye| SEV |NEW|NWW|SWY| SEV | NEY | NWW|SW4| SE | NEVeINWYA| W SEW Totals

8N | 31F 14 | SW

MICROFILMED it
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Do not use this space

D. FLOW MEASUREMENTS O Additional Data Sheets Attached
1. '
Calib.
Measurement Equipment Type Make Model No. Serial No. Size Date
Rectangular weir 10 feet [long sharp crested} (see picture)
2. Measurements:
_Dhse.mced_gage.height_Q._&B_fg_ej:_Qnﬁgir at 5:45 pm on July 19, 1988
Observed gage height 0.90 feet on July 20, 1988, at 9:30 am.
Discharge = 3.4 X 10 X 0,904 = 29.0 cfs
E. FLOW CALCULATIONS O Additional Computation Sheets Attached
1. Measured Method: Sharp crested weir computation. .
2. Alternate Method for Checking Purposes:
F. PUMP EFFICIENCY DATA (Optional)
Discharge Pressure: psix2.31= ft (1) Dynamic pumping level: ft(2)
Total Head: (1} +{2}= {3) ; Flow rate: cfs {4}
Water HP: (3)x {(4) s 8.8 = (5)
Meter Input KW: 3.6 x KHx CTRor MULT x PTR x N/ T= ({6}

Maeter knput HP: (6) x 1.34 =
Panel Input KW: Ave PF x
Panel Input HP: (6)x 1.34 =

(7}

Ave Volts x Ave Ampsx 001732 =
{7) Efficiency: {5)/(7)x 100 = %

{6)

G. VOLUME CALCULATIONS

1. Volume Calculations for Irrigation:

Vin = {Acres Irrigated) x {Irrigation Requirement) =

Vo

[Diversion Rate {cfs)] x (Dayé in Irrigation Season) x 1.9835 =

v

Smaller of V,; and V=

2. Volume Calculations for Other Uses: M\CROF ILMED

oy 06 200




H. REMARKS AND OVERLA!EVIEW ANALYSIS . )
The open channel continues 4.1 miles from the diversion where the flow enters a siphon

of 54" pipe 1.1 mile long which spans a swale on the route. The discharge then enters an
earth charnel a mile long, then enters the penstock which is a 51" pipe 1.7 miles long. A

el carries the penstock through a mountain near the upper end. Head on the turbine is
4!7 .Ll:'_\'_'Lo

& Flo

channel from the tailrace to the Birch Creek smks. See map.attached.

RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of Use

Rate of Diversion
From To

Annual Volume
Q {cfs) V {afa}
On the basis of 85 months of daily records of discharge in Birch Creek at 8-mile Canyon

Road_and 77 months of daily vecords at Blue Dome Inn.{few-winter records)-I-estimate—
during vears of relatively high flows the diversion will average 52 cfs or a total of

37,600 acre feet per vear. Ihe_dlschaxgemzhm_the_negulatmns_ﬂlll_range_fmm_the___

~ allowable diversion of 75 cfs during some fredR¥® semzons—tozero discharge during torg—

2. Racommended Amandmantsq

«sustained extremely cold periods such as 1989, when all flow
O3 Change P.D. as reflected above ~ () Add P.0. as refiectedabové~ ~ L1 None

~ _freezes off.
0 Change P.U. as reflected above O Add P.U. as reflected above i Other —_—
AUTHENTICATION '

Field Examiner's Name Céc: ;/ A. 7 F10m1a8
Signature _@—‘;—/ % m
Certification Date /Ké;é //:, / 755
Field Report Preparation Date /z;é /'/7, /989

Licensing recommendation shall be prepared by an ldaho Department 8t \Watér-Resources
employee on a computer printout attached hereto.

MICROFILMED
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MEMORANDUM

TO: File Nos, 32-7136 and 32-7128; Birch Creek Power Project,
Ted Sorenson
FROM: Gary Spackman£9a~7/
DATE: November 2, 1989

RE: Adequacy of the Field Examination

On August 8, 1989, I mailed a letter to Cecil Thomas
requesting additional information about the Birch Creek
Hydropower Project.

The major concern expressed in my letter was compliance with
two conditions of the Memorandum Decision issued by the Director.
I believe both of the conditions are related. The first
condition required installation of measuring devices to determine
the loss in the delivery system. The second condition required a
diversion bypass flow equal to the lesser of: (l) 11% of the
flow of Birch Creek; (2) the amount of water saved by the new
ditch; or (3) five cubic feet per second. The field examination
did not address these conditions.

Cecil Thomas represented to me that a measuring weir is
installed near the highway approximately 8,000 feet below the
diversion from the creek. Two more measuring weirs are located
below the bifurcation to the Reno and the D & D Ditch.

Cecil Thomas represented that the upper measuring weir is
not installed properly., It is also installed a mile and one half
downstream from the actual diversion, and would not determine
logses in the first 8,000 feet,

It appears to me that the condition reqguiring a measuring
device is only for the purpose of determining how much water
should bypass the diversion structure. If the upper weir is not
installed correctly, the measuring devices cannot be used to
determine the amount of water saved. I propose that Ted
Sorenson be required to bypass the lesser of 11% of the flow of
Birch Creek or 5 cfs.

Cecil Thomas also told me that Don Shenton is not reguiring
that the water bypass the diversion structure. Mr. Shenton
should be instructed that the water must bypass the diversion
structure.

MICROFILMED
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Cecil Thomas represented to me that the water is being
diverted year round except when Ted Sorenson has problems with icing.

Cecil Thomas stated in a letter that the point of diversion
should be changed to the point of diversion located in the
SEl/48Wl/4, Section 34, T9N, R30E, B.M. This is a change from
the point of diversion authorized in the permit and the permit
must be amended.

Ted Sorenson has indicated that the maximum amount of water
diverted through the power plant is 79 cfs. The total combined
rate of diversion for the two permits is 75 cfs. Therefore the
flow rate should be limited to 75 cfs.

The annual volume authorized to be diverted through the
power plant should be 32,000 acre-feet.

With the above information, these permits are ready to
prepare for licensing.

cc, Cecil Thomas

MICROFILMED
Jax 08 290



‘!’| Cecil A. Thomas ‘l!
Consulting Hydrologist, Civil Engineer, Land Surveyor . -~
ldaho License No. 645 9 1514

Box 868
Homedale, Idaho 83628

0CT 261989

State of Idaho Department of Water Resources ' gﬂmﬁmmndmmmﬁhﬂmmﬁ
1301 North Orchard Street, Boise, Idaho 83720
RE: Field Examination ofApplications for Permits 32-7128 and 32-7136

Attn. Gary Spackman

This is to confirm that according to a survey by Dennis Jones

on 6/26/87 to locate the point of diversion from Birch Creek

the major portion of the diversion embankment is im the SE%SWx
Section 34,T9N, R30E. I note that his Survey of Record and my
uncorrected report shows R31E and should be R30E.

Also on the application for the permit, the location of the power
plant was to be in NE% NE% of Section 17, Township 31 East,Range
8 North. The location of the power plant is in SW% NE%NE% Section
14, Township 8 North, Range 31 East.

If you have any more questions let me know.
Sincerely,

Cecil A. ThomasP. E.



. Ceacil A. Thomas .

Consulting Hydrolagist, Civil Enginaeer, Land Surveyor
ldaho License No. 6545

Box 868
Homedale, Idaho 83628

State of Idaho
DeBartment of Water Resources
1301 N

orth Orchard Street
Boise, Idaho 83720
Attn. Gary Spackman
Regarding your letter of August 8, 1989, and related answer from Ted
Sorenson dated August 18, 1989, RE examination of applications
for Permits N. 32-7128 and 32-7136 I am submitting some additional
information,
Measuring weirs have been installed on the ditches below the power
plant and pictures are enclosed. The measuiing ‘wéircat-the-highway
crossing 8000 feet below the diversion pond was previously described.
Water is diverted all year except when ice conditions prohibit
diversion.
Except during short lived periods of local runoff in the creek,
practically all flow in the creek comes from the Birch Creek Spring
and all flow reaching the diversion point can be utilized in the
power plant. The amount available for diversion is the amount
gaged at the gaging station 13117030 Birch Creek at Eight-mile
Canyon Road, near Reno less channel losses in the creek in the 1.3
mile reach between the gage and the diversion. A copy of the dis-
charge as gaged for water year 1987 is enclosed. The average dis-
charge during 1987 was 59.4 cfs which is considerably more than the
44 cfs estimated by Mr. Sorenson, which is a realistic average at
the diversion site.
When I last visited the project I computed more flow at the outflow
than at the upper weir. It is also apparent from the published dis-
charge that the apparent loss between the gage and the upper
weir is exhorbitent. I believe there is a significant velocity of
approach on the upper.weir or some other effect on the discharge
measurement at that point. A meter measurement below the upper

weir is advisable to check discharges as measured by the weirs.

AWCH
Or, -
(’LMED Sincerely, G’J C ffﬁ"""

"”v{ 4 n
LA Jffiﬁﬂf Cecil A, Thomas P,E,



. Cecil A. Thomas .

Consulting Hydrologist, Civil Engineer, Land Surveyor
Idaho License No. 645

Box 868
Homedale, Idaho 83628

-,

. 8ix foot welr on ditch to the | gix foot weir on ditch to the

4jwest below thé power plant {i east below the powgz_g%antiu,.ﬂrj

3 | L - s T'.

MJCHOFJLMED LDownstream side of gate structure,
TRY B . . releasing flow to Birch Creek be-:

- 1 I
Y B apn
TEn o

. low the power plant diversion j

Photos of weirs on ditches below Birch Creek power plant and the div-

ersion structure below the diversion pond.
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MUD LAKE-LOST RIVER BASINS
13117030 BIRCH CREEK AT EIGHT-MILE CANYON ROAD, NEAR RENO, ID
LOCATION,-Lat 44°04149%, long 112°52°30", in NWl/ NE'/ SE'/, sec. 28, T.9 N., R.30 E., Clark County, Hydrologlc
Unit 17040216, U.S. Bureau of Land Management lands, 300 ft downstream from Eight~Mile Canyon road crossing,
5.9 ml downstream from Blue Dome Inn, and 34 ml scutheast of Reno.
DRAINAGE AREA.—400 mi®*, approximately.

PERIOD OF RECORD.—June 1967 to September 1981, March 1984 to December 1987 {discontinued).

GAGE.—Water-stage recorder, Elevation of gage is 5,770 ft above National Geodetlc Vertical Datum of 1529, from
topographic map,

REMARKS _—Recards good except for estimated daily discharges, which are fair.

EXTREMES. FOR PERIOD QOF RECORD.—Maximum discharge recorded, 122 fr %/s Apr. 18, 1984, gage height, 1.63 ft;
minimum recorded, 11 ft'/s July 5, 1967, gage height, 0.97 ft.

EXTREMES FOR CURRENT YEAR.-Maxlmum dally discharge, 82 ft*/s Dec. 15; minimum, 37 ft*/s Sept. 25, gage helght,
1.07 ft.

October to December 1987: Maximum discharge durlng period, 76 ft/s Nov. 25, gage height, 1.34 fi; minimum
dally, 36 ft¥/s OQct. §-7, 17-22.

DISCHARGE, IN CUBIC FEET PER SECOND, WATER YEAR OCTOBER 1986 TQ SEPTEMBER 1987

MEAH VALUES
DAY ocT Nav DEC TAN FEB HMAR APR MAY JUR Jur AUG . SEP
1 58 €3 e69 oG8 72 [13] 70 58 . 53 47 49 49
2 58 6 e67 esd 0?4 e?2 10 57 53 47 49 40
3 61 66 066 [13] ey a2 0 58 53 a8 48 11
L] 62 66 es7 elt et ev4 69 57 52 48 47 41
S 61 (43 es’d 26T el a75 69 57 52 48 a7 41
6 60 67 e70 =66 a7z 76 10 57 52 47 46 [+Y
1 60 67 =71 265 eT3 alé 10 58 53 47 46 41

] 33 69 71 263 et a7 10 57 53 43 46 a

9 61 " 69 64 e7l 7 70 56 53 47 46 FY

1z 61 1] 67 11 72 75 70 56 52 43 a4 41
11 61 70 69 e63 013 71 70 57 51 50 44 41
12 62 el T T8 263 aT4 70 k1] 57 50 48 44 40
13 60 eTo e78 a62 73 €9 [3:] 56 50 [t ] 43 40
14 62 @70 esl @61 =72 k(] 69 57 43 a3 a3 40
15 62 70 a82 es0 a12 70 69 56 a9 50 4 39
16 61 70 edl a5y 71 K &7 56 50 52 43 33
17 56 74 @79 €6l el0 20 66 58 48 61 42 40
18 56 70 e76 a63 ebh 70 65 56 49 62 42 40
19 56 70 a74 264 267 10 64 56 49 58 42 40
20 55 I0 e73 1) e66 70 64 55 48 57 41 40
21 55 70 e?1 @66 e68 0 64 55 47 57 40 40
22 55 70 w69 e67 e69 71 64 54 48 se 49 a0
23 56 70 Y] e69 70 71 63 53 1€ 56 40 19
24 57 4 67 ell e69 0 63 52 486 55 a0 38
25 57 k1] ess e73 e6d 70 62 52 4% s4 41 37
26 57 e68 268 e4 e&? 70 63 53 46 53 40 ag
27 58 @70 e67 el2 266 59 62 53 46 52 40 k1]
28 61 a7l e6? a7l eéd 1] 61 52 46 51 41 ae
29 61 a7l et 070 -— 639 60 53 13 51 41 38
3 63 e71 w69 270 - %9 ] 52 47 50 41 38
31 63 ——— 069 e6d - 63 ——- 52 —— 49 41 -—
TOTAL 1837 2071 2206 2058 1975 2209 1993 1716 1483 1597 1341 1130
MEAN 59.3 65.0 71.2 66.4 76.5 71.3 66.4 55.4 9.4 51.5 43.3 29.7
MAX 63 11 82 74 T4 77 170 s8 53 £2 49 41
MIN 55 63 66 59 66 69 60 52 46 17 40 37

AC-FT 2640 4110 4380 4080 3920 4380 3950 2400 2940 3179 2660 2360 }

CAL YR 1986 TOTAL 22620 MEAN 62.0 MAX 82 MIN 42 AC-FT 44870
WTR YR 1387 TOTAL 21676 MEAN 5%3.4 MAY 82 MIN 37 AC-FT 42330

e Estimated




Q)RENS ON ENGINEERING .

CONSULTING ENGINEER
550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401
208-522-8069
FAX 208-522-8223

e

August 18, 1989

Cecil Thomas
P. 0. Box 3568
Homedale, ID 83628

RE: FIELD EXAMINATION APPLICATION FOR PERMITS #32-7128 AND
#32-7136 BIRCH CREEK

Dear Cecil:

Here is some information that may be of help to yoﬁ.

1. Attached is a copy of the Statement of Compliance which
I have sent on to Gary Spackman. A measuring device
(i.e. weir) has been located at the diversion works,
about 8,000 feet downstream of the pond., The water
master in conjuncition with the downstream irrigators
requested that the weir be placed downstream at the b/:
highway as shown on the attached map. This location
was selected because in their mind it is the point of
the diversion in that the bypass control is located at
that point.

The bed loss can be determined via the installation of
two weirs located adjacent to the tailrace of the power
plant. One weir has been placed in the D and D ditech
and one weir has been placed in the Wilding diteh.
These two irrigators consume all of the water from the
power plant. Don Shenton has determined the bedloss to
be minimal, (208) d§b- & wor)

{
2. Minimum flow is controlled by an adjustable@rp
located at the pond as shown on the attached map. — The

weir is calibrated and is adjustable. i E ?L W(ﬁ

\‘Xv {,Ab_j,_‘}v/ M‘}.{‘ (!VA' /‘V\“-““‘d‘ﬁfﬂ‘f\ Q i ﬁ
AR e fre— ﬁ!ﬂ* fsco &-&Eow 28 bg‘ {Jm,ﬁ?f—”“"
3. Water 1s diverte ear round except for icingly
conditions (i.e. when the Creek froze off above the
pond,

. M%§01nt of diversion has not changed. The location
bMigasuring weir as requested by the water master
aagﬁ?proxlmately §,000 feet downstream.

20



Cecil Thomas - page 2

5.

6.

The maximum flow which we have routed through the plant
has been approximately 79 cfs (see attached records).

The average yearly flow based upon 12,000,000 KW-HR
production is approximately 44 cfs. The canal and
penstock are designed for 80 cfs. The turbine will
handle 79 efs.

Trusting this information to be of value.

TSS:mnm

Enclosure

Very truly, yours,
Y77/ a

Ted 5. Sorenson, P.E.
Birech Creek Power

MICROFILMED
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. .ORENS ON ENGINEERIN(’

CONSULTING ENGINEER
550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401
208-522-8069
FAX 208-522-8223
September 18, 1989
i et ater RESOWCES
Gary Spackman Pepattirier of V2

Idaho Department of Water Resources

1301 North Orchard Street

Statehouse Mail

Boise, ID 83705

RE: BIRCH CREEK PERMIT #32-T7128 AND 327f7136
Dear Mr. Spackman:

Pursuant to your letter of 8/8/89 to Cecil Thomas, here is a
signed proof of beneficial use as requested.

Very truly yours,

Yy

Ted S. Sorenson, P.E.
Project Engineer

enclosure

ce: Cecil Thomas, w/enclosures

MICROFILMED
Jak 08 2m



. For Qttlce Uss Oniv

Fee Asceived

Date
| Receipt #
_ ' STATE OF IDAHO Aecaipt by
QFP 22 1989' ' Aeviewsd v
JEPARTMENT OF WATER RESCURCES Seat ta region

Daparéhs “ 7 Sacnurees FRDOF OF BENEFICIAL USF

The I1gano Department of Water Rescurces will consider This form as a sTtatement that the permi?T holider(s) has
compiered ai! development that will octur under ™his permiT and that watsr has besn 20plied accordiag to T™e
orovisions of The perm{T for the benefliclial ysels) described beiow, This ferm musT Le accompanied v z |[cwnse

examinaTion fes or a complevted field examination report preocared Dy 3 cCertifled water rightT examiner who has “een
appoinTed Dy T™he dedbartwment,

Pormit Mo,  32-7128 & 32-7136

Name(3) of Permit Hglder: Birch Power Company

Post Ottice Address: 2988 Tipperany, Idaho Falls, ID 83401

Tateoncne No, (208) 522-8069 (208) 529-2469

Source ot weree: Dirch Creek

ExTent of Use:

Domestic {number of houssholds) Stockwater {number and type of sTock)
Irrigation {acres) Orher/Remarx Power Generation
Total rate snd/or volume for which proot Is submitted 75 cts acre=Ffeer

Show the dote water was first diverted and beneficlally used under this permit:  April 5. 1087

Mpasuring Cevice: Raegulred? 2 Yes — No Ffes enclosed $
fnstal led? XL Yes - No (See License Examination Fee Scheduis)
Flow Msasuressnt Port: Reculred? . Yes — No
Installed? __ Yes __No

Perscn to conract to accompany the Depsrtment represantarive during the tlald examination:

Ted S. Sorenson, P,E, (208) 522-8069
(Name) {Telsphone Number)

550 Linden, Idaho Falls, ID 83401

(Address)

The above Information Is my trus statement ot the exteat to which the above numbered nomlf hu beant develiooed and
| reilnquish any undevelcped portion ot the permi® to ths state of i1daho,

§

Date / Signature of Permit Haider (and titie, 1+ approariate)
. -
JEN O 6 0



State of I.ho ‘

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D. ANDRUS

GOVERNOR

August 8, 1989

R. KEITH HIGGINSON -

DIRECTOR

Cecil Thomas
FP.O. Box B68
Homedale, ID 83628

RE: Field Examination of Applications for Permit Nos. 32-7128
and 32-7136

Dear Cecil:

I have reviewed your field examination for permits nos.
32~-7128 and 32-7136 for the Birch Creek Hydropower Project
developed by Ted 8. Sorenson. 1 congratulate you on a well
prepared field examination. You obviously consulted the
beneficial use examination rules and regulations.

Prior to discussing the field examination, I have searched
the files, and do not find a proof of beneficial use. Proof of
beneficial use for the two permits is not due until March 1,
1990. 1If you wish to use the field examination submitted for
proof of beneficial use, the proof form must be signed by the
permit holder and submitted to the department. I will carbon
copy this letter to Ted Sorenson, and also enclose a proof of
beneficial use form that he can complete, and mail back to this
cffice.

A few minor questions arose in my review of your field
examination. The gquestions do not warrant my returning the f1e1d
examination to you, however:

1. Rule 5,1,6. requires a statement of compliance with the
conditions of the permit. You prepared a very good summary of
compliance with the conditions set forth in the memorandum
decision issued by the Director. I am uncertain about compliance
with two conditions, however. One of the conditions of the order
states that a measuring device must be maintained both at the
diverting works and near the end of the feeder ditch so loss can
be determined. I cannot tell from the field exam report whether
the measuring devices have been installed. The field examination
report states that Don Shenton determined the loss in the
delivery canal, but the method of determination is unclear.

2. Another condition requires that a minimum flow remain in
Birch Creek downstream of the diversion works. The examination
report does not state whether the minimum streamflow is being’
bypassed, and in what matter it is being controlled.

3. A statement in the examination leads me to believe that
water may not be diverted year round. Rule 5,1,13. requires that

MICROFILMED
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the examiner set forth the period of use.

4. Rule 5,1,16. requires that the field examiner identify
any changes in the description of the permit that must be
amended. The point of diversion location on the field
examination is different than the point of diversion identified
by the permit. Do you recommend the Department send a licensing
amendment to Mr. Sorenson?

., 5. I am uncertain what flow rate and volume you are
recommending for licensing. You referred to flow data apparently
gathered on the river, and used that data for determining a
volume and a flow rate. I do not know, however, whether the flow
rate recommended excludes the required bypass flow, and whether
there are other diversions that require water before it can be
delivered to the power plant. Please determine the maximum flow
rate that has been diverted through the canal from Ted Sorenson’s
records. If the maximum flow rate does not represent the
capacity of the canal and the generating facilities, I will
accept some estimate of the flow capacity based on slope,
configuration of the canal, size, type of pipe, and the capacity
of the generators. Finally, an annual volume must be calculated
from an average flow number. I believe annual volume should be
calculated from an average of the water diverted to the power
plant over the time that the plant has been producing
electricity.

6. Last, I am disappointed that you did not provide
photographs and an aerial photograph pinpointing the location of
the twelve to fifteen inch fish you observed. I suppose I must
travel to the site on my own time, and determine their location
myself. :

I request that this information be sent within thirty days
of this letter. The permits will not lose priority for failure
to immediately submit the information, however, because proof is
not yet due. I urge you, however, to submit it as quickly as
possible, and I will attempt to prioritize on review of this
filing. We will also await receipt of the proof of beneficial
use.

Sincerely,

-

GARY $PACKMAN, Manager
Water Right Permits Section

GS:js
Enclosure

cc. Ted Sorenson

MICROFILMED
1L% 08 2001



FIELD EXAM REVIEW ‘
To: File 22— 7/36
FROM: M&hmm.‘gm‘a WM
aTE:  B/Y4/89 |

Review of Compliance with Beneficial Use Rules & Regulations

Rule 3, Authority of Representative

3,0, A2 |
Rule 4, QuaHfication .
1,1,
Rule 6. Examination for Beneficial Use W&% (&Cq)f fa/ W/Wu\
65,1. Field Report: W/ vmin *(‘(ow_b?,ap_ss

5,1,2. ”5,1,3. v 5,1,4. 1/5 1,5. k/s 1,6.

%5.1.7. NA S8 N/A 8.9, | v 5.1,10. /4 5,1,11. .
' _v-5,1,14, > 5,1,15. /5'1*167;,"}

5,1,12. i 5,1,13.
NO ,fﬁ}aﬁ:\‘ﬂﬁ 1,17. = .,ua,tbqbﬁ, a{wz/le-ﬁ je.m fbu.zua d;uz;gz_’g,om
5,2. Field Report Acceptabﬂity J%{QM % aéaﬁ "é&’
_es2,0. 52,2 MBS s, 2,4
5,3. General: |

Npssn. MAsae. Mpsa3. Massa. Y45

Rule 6, Water Measurement /u/ Mﬂjzf

6,1. Measurement Terminology o/

?611. 2612 6. 6.3 C 6.4.
.5. .

Oy kB T o AD ah w l  w a o  om ab wy o ol  ey  wl B  PH  w  AP  M T  N t m m l wl  —

MICROFILMED
JAN 0 8 2008



MEMORANDUM

To: Bob Fleenor
From: L. Glen Saxton M—
RE:

- Dpate: April 17, 1989

REQUEST FOR HEARING RECORD - BIRCH CREEK POWER

= Ron Carlson called today and advised that Mack Wagner, a
water user on Birch Creek has requested a copy ¢f the record
developed during the hearings on the matter.

Apparently Wagner has a copy of the later hearing which was
apparently transcribed, but wants information on the earlier

hearing. (7?)

Can you either provide the information to Ron C. or advise
Rita what is needed and where the information can be located?

451 134
32-129

MICROFILMED
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.S ORENSON ENGINEERING

CONSULTING ENGINEERS
550 LINDEN DRIVE

IDAHO FALLS, IDAHO 83401
208-522-8049

...i'

FFR 16 1988

[anarmeant of Water RESOUICes
February 10, 1988

Mr. Cecil Thomas, P.E.
"~ 3775 N. Locust Grove
Meridian, ID 83642 tz-he g
AR A
SUBJECT: BIRCH CREEK HYDROELECTRIC FACILITY - WATER RIGHT
CERTIFICATION, CLARK COUNTY, IDAHO

Dear Cecil,

I am anxious to have the water right certified for the water
meeting by the 1st of March. Accordingly, I have talked to Mr
Jim Johnson of the Idaho Department of Water Resources in Boise.
He will ©be reviewing your certification. I would appreciate it
if you would get the certification to him within the next week.
Mr. Johnson 1is c¢alling your attention to the supplemental
information required for beneficial use, I would appreciate it
if you would call him at 334-7947 to confirm precise information
he needs.

Cecil, I really apprecliate your help in this matter.

Very truly yours,

o Z—

Ted S. Sorenson, P.E.
Project Engineer

TSS:

cgpzﬂ;i Jim Johnson, Idaho Dept. of Water Resources, Boise, ID

MICROFILMED

F I L L T



10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ysyre f7J2244;2?

IN TH-AISTRICT COURT OF THE !JENTH JUDICIAL DISTRICT

‘OF THE STATE OF IDAHO, COUNTY OF BONNEVILLE

* * * R R e
’yﬂﬂ:&; Migf
. » \:‘:" Ve & b
IN THE MATTER OF : ) U:f
- APPLICATION FOR PERMIT )

NOS. 32-7128 AND 32-713647) - 0CT 15 1986
IN THE NAME QF BIRCH :
POWER COMPANY, -

—

Department of Water Resources

D & D ENTERPRISES, INC.,

Protestant-Appellant,

\

Tt et el Vet St Rt et Tt fwart S Ta® S et Tt e R Tt et T

vs. Case No. 33072
A. KENNETH DUNN, Director
IDAHO DEPARTMENT OF WATER
RESOURCES,

MEMORANDUM DECISION

ADDENDUM
Respondents,

and

BIRCH POWER COMPANY,

Applicant-Respondent,

The Court in writing this Memorandum
Decision adopts the prior_decision of the Court, dated
June 30, 1986. Through some misfortunate

circumstances, D&D Enterprises did not receive a copy

"of the Court's earlier decision, and also the Court

did not have the benefit of D&D's brief. -Thai brief

has been thoroughly reviewed, and the Court will treat

the matters ralsed in the brief. %’?{?f

.|‘




1 . When D&D pointSQL:t evidence or

|
l
2 testimény that they were not receiving their decreed |
3 rights_at the point of diversion, they are not rgising?
4| any issuve that could be used as a basis to overrule j
5| the Director's decision in this case. There is no |
6| evidence that this alleged shortage is due to anything
71 but a reduced stréam_flow down Birch Creek when the

8{ water drops during the later summer. This hés nothing
‘9| .to do with the salvégéd water that we are dealing

10{ with.

11 | The argument that has merit is the claim
12| that the director has established a-minimum stream

13 flow without following the statutory fequirements of

14| Idaho Codg 42-1503. D&ﬁ argues that to také the

15| position that the divérsion.of five CFS of water down
16 .the existing Birch wvreek channel is not the

17| establishment of'a'ﬁinimum flow, but rather a permit

18 condition under 42-2203(6), not'only.begs the

;9 question, but also defies logic. The Court is ﬁot

20 suré'whét question it begé, andAso that will not be

21 | discussed. But the defying of logic Will be

22| discussed.

23| . As the Court understands the facts, the
24| present Reno Ditch Diversion diverts the entire flow

25] of Birch Creek throughout the year except when the
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creek 1s frozen. As a condition for granting the
permit to establish the hydroelectric project, the
‘water that will be saved under the project will travel

down the Birch Creek Channel that has always been

3

dewatered. The order of the Director provides that\lli

percent of the flow of Bircﬁ‘Créek at thé diveréion of
the feeder ditch, the amount of water saved by the new
ditch, or 5 cubic‘feét per second, whichever is least,
shall be allowed to flow past tﬁe feeder ﬁanal
diversion in the natural channel of Birch Creek. This
order clearly provides that such a requirement ié in
the pubiié interest. An appropriate quéstion ésks
whether the Director promulgated this order under the
authority of Idaho Code_42—1501 or 42-2031{a). In
Shokal ve. Dunn 109 Idaho 330, the Court made the
following statement:.

...the term public interest (is) common to
both Sections 42-1501 and 42~203{(a)., and

common to¢ the same title...also the legislature

approved the term "public interest" in both
sections on the same day. Clearly the
legislature in 42-203(a} must have intended the
public interest...to include the public
interest elements listed in 42-1501. Fish

and wildlife habitat.... =

From all the circumstances, it can be
logically deduced that this flow, as establiéhed by
the Department, is a viable condition under Idaho Code

42~203la).
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further analysis of Idaho Code.42-1503. The
establishment of a miniﬁum stream flow in this code
section is through thé process of approPriation.i The
statute makes it clear that the establishment of a
minimum stream flow is an apprbpriation of
unappropriated waters. The crucial question is
whether we are dealing with appropfiated or
unappropriated waters in the instént éase.

- ' DsD has an established water right to
cover the full flow of Birch Creek at the diversion.
If the water_is'lost by seepage,_such‘does_not change
the nature of the water from apprépriated waters to
unappropriated.waters. If bsD had at any time over
the many years of-its.diversion eliminated any amount
of the seepage, they could have applied the water to a
beneficial use it being their appropriated water. If
someone else saves the water under the case.law set

forth in the Court's Memorandum Decision, that

-appropriated water gains a new owner. The law would

not_recognize 2 new owner if it were a.race to see who
saved the water first, but fhe original owner cannot
just sit back and wait for the saving action and then
step in and make a claim.

There is still another huréle -=- the use
of the water by.Birch Power will be non-~consumptive,

4
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19

and tgs it could be arqgued 1,at an appropriation dloes-
net take plaée. Idaho_Code,42-203(b} speaks of what
water right for power'purposes, and that water right-
is held by Birch Power in the form of a trust. Idaho
Code 42-203(b){(4) provides that the user of water for
power purposes does so as bénéficiary of the trust
established in subsections 2 énd 3, and shall be
entitled to use water available at its facilities to

the extent of the water right. —The people of the

State of Idaho are subject to becoming the

beneficiaries of that trust. Thus Birch Power saves

the water -- by permit the Director allows the water
to be used for power purposes -- this appropriation to
a power use is an appropriatidn in trust -- the public }

is the beneficiary of ‘that trust. Birch Power'becomes
the vehicle through whom the appropriated water

traverses from the D&D to the public.’
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decision of the Director be affirmed and upheld,

The Court finds and reaffirms that the

Dated: October 8, 19B8B6.

s egfleas g /
~H. Reyndld Ggorge
Distri Judge

¢¢: GEORGE C. PETERSON, JR.

=~ RAY W. RIGBY
STEPHEN V. GODDARD
PHILLIP J. RASSIER

HE?
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UNITED STATES OF AMERICA -
* FEDERAL ENERGY REGULATORY COMMISSION

- Birch Power Company ) Prbject Nos. 99%40-003 and
) ~ 9725-003
Zp e
NOTICE OF DENIAL OF REHEARING 33-7R6,

(September 19, 1986)

The National Marine Fisheries Service (NMFS) has requested
that the Commission rehear its August 8, 1986 order denying appeal
in the above-captioned proceedings. 1/ Since the rehearing request
raises no new gquestions of law or policy not previously considered
by the Commission, the Commission agreed to take no action on NMFS!
rehearing request. Accordingly, the request for a rehearing is
denied pursuant to Section 313(a) of the Federal Power Act,

16 U.8.C. § 8251(a) (1982), and Rule 713(f) of the Commission's:
Rules of Practice and Procedure, 18 C.F.R. § 385.713(f) {1986).

Konntb ¥ Lhund

Kenneth F. Plumb, -
Secretary.

Department of Water Resources

DC-A-5

1/ 36 FERC Y 61,208 (1986).
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wr, . . . SEP 15 1986
: . a. Type of Application: Transfer of License
UNITED STATES OF AMERICA : B.  Bro Now: _ _
. ; . | roject No.:  7194-002 Department of Water Resources
FEDERAL ENERGY REGULATORY COMMISSION c. Date Filed: August 11, 198§

\ o d. Applicant: Birch Fower Company - Licensee; Birch Power
: Company and Ted 5. Sorenson, d/b/a Sorenson
Engineering - Transferee

’ | . . e. Name of Project: Birch Creek

Notice of Applicition Filed with the Commission f. Location: ©n Birch Creek in Butte and Clark Counties, Idaho
{3eptember 10, 1986) g. Filed Pursuant to: Federal Power Act, 16 U.5.C. §761(a} - 825(rj

h. Contact Persent Ted S§. Sorenson
550 Linden Awvenue
Idaho Falls, ID. 83401
{208} 522-8069

Take notice that the fellowing hydroelectric application
has Dean £iled with the Federal Enargy Regulatory Commission

and is available tor public wanvonnnoan , i, Comment Date: 00T 2 7 1986

j. Descriptlon of Transfer: On May 21, 1986, a major licunse

was issued to the Birch Power Company for the construction,
operation, and maintenance of the Birch Creek Project No. 7194.
Birch Power Company has proposed to transfer the license to
the Birch Power Company and Ted S. Scorenson, d/b/a Sorenson
Enginesring. The transferee is a private corporation and a
sole proprietorship organized and existing under the laws of
the State of Idaho and qualified to do business in the State
of Idaho.

. The licensee certifies that it has fully complied with the
: . terms and conditicns of its license and obligates itself to
pay all annual charges accrued under the license to the date
of transfer. The transferee accepts all the terms and
conditions of the license and agrees to.be bound thereby to
the same extent as though it was the original licensee.

k. This notice alsoc consists of the following standard paragraphs:
B and C.

DC-A-15
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T’[.iE £STRICT COURT OF. THE SEVENTH JUDICIAL DISTRICT
Juc 5 19&6 | \
OF THE STATE OF IDAHO, COUNTY OF BONNEVILLE
lmmMmﬂﬁWMHRawwﬁ N X *lt *
- 4| D & D ENTERPRISES, INC., )
-5 Plaintiffs, ; Case NoT 33072 |
6 - -vs- | ; MEMORANDUM DECISION
7| A. KENNETH DUNN, et al., ; ' SR
) ’izauwﬁfAﬁy F2-
8 Defendants.'; o N <:E%§:é%??§i>.
5 o _
10
11 This matter comes before the Court in
12| its appellate capacity, and the Court will review the
13| administrative decision made by the Director of the
14 IdahoiDepartment of Wate;inesources. Birch Power
15 Company sought waterrright pefmits directed towa£ds a
16 | proposed construction of é small hydroelectric project
17| on Birch Creek. An administrative hearing was held,
| 181 and the Director filed a Pfoposed Decision on November
. 19| 27, 1985, and a Modified Memorandum Decision and Order
=!1 Zb was issued March 26, 1985, From that Modified
21| Decision, D & D Enterprises filed its Petition:for
22 | Review. |
23 In the pianned construction, which
24 'injolves the.COnstruction of é new feeder ditch to the
' 25'_hydfbelectric‘plant,_Birch Pgwerjcdntends iﬁs_feeder
1
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.a beneficial use on their farm ground, and that the

.ditch by Birch Power. In the case of Basenger v.

appropriators was not decreaSed, and were not entitled

Lt

ditch system will save water. ’!e Director, in his

Decision, placed alcondition1on the Birch Power
Project that a portion of the water shall remain in
the naﬁural channel of Birch Creek to satisfy a public
purpose. D & D Enterptises claims that this saved .

water is subject to their right to apply the water to

Director's determination is in error.
The Court considers the‘primary issue to
be whether D & D can make any legal claim to the

salvaged water saved by the construction of the feeder.

Taylor 36 Idaho 591 (1922), the Court held ‘that the
party who saved an extensivé amount of water by
constructing a pipeline was éllowed to receive the
wéter so saved. The irrigators ‘had an éarlier
priority daté, but under the authority of the Basenger
Case, they were not allowed tc recoup any of the water

that had been lost to seepage in their ditch and later

saved by the pipeline. 1In the case of Hill v. Green

47 Idaho 157 (1928), the supply of water to prior E

to certain salvaged water. This reasoning or outcome |

 was'fo11owedfin the case ¢of Reno v. Richards-zz Idaho

1. This being the law, D &4 Enterp:ises has no.

2
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standing to attack the administrative decision in that

it takes awvay its.right to apply the water tofa
beneficial use on their propérﬁies.

The'only other basis that D & D cén
attéck the decisidn is based on a ciaim of abuée of_
discretion in directing the use or flow of the saved
water. In the recent case‘of Shokal v. Dunn 109 Idaho
330; 707 P.2d 441, the Supreme Court reviewed the’
procedure involved in tﬁe public'interest evaluations
és carried out by the Water Resources Board. Using
Shokal as a guideline, the Court finds, in the instant
case, that the Water Resources Department has
adequately sﬁQWn that tﬁe impact of the hydroelectric
projeét promotes the public interest. And the Court
findé that D & D Enterprises has ndt carried its

burden to show any harm peculiar to itself. <Under

Shokal, such a finding supports the decision of the

public agéncy.'
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‘ ~Based upon the transcript and the
briefs, the Court upholds the ruling of the Idaho
Department of Water Resources.

Date: June 26, 1986.

'H. Reyﬂﬁldféeorge
District Judge

cc: GEORGE C. PETERSEN, JR. !
“ - .. STEPHEN V. GODDARD

PHILLIP J. RASSIER

RAY W. RIGBY
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" FEDERAL EMERGY RRGULATORY COMMISSION ’ : penstock. Rupture 01 the nenstock could causs 1ocally severe
: ’ erogion. Implementation of appropriate control measures will

C . ) - assura adequate protection against these impacts. Article 401
Bigeh Power Company ¥ Project No. 7194-001 o requtres the licensee, after consultation with the U.S. Bureau of
) : ‘ Land Management {BIM) and other appropriate resource agencles, to
- - prepare and Hauuaam:n a BLM=approved erosion and sediment control

ORDER ISSUING LICENSE . , vlan.

[Major vﬂo¢mnn - Unconstructed) . .
An automatic shut-off device at the intake structure will minimize

{Issued May 21, 1986) ercsion in the event of a pipeline or penstock rupture.  Article 302

. mpnns Power Company has filed a license application under Part I recquiras the licensee to include at the intake structure an auto-
.  of the Federal Power Act (Act) to construct, operate, and maintain matic shut-off device that wi)l) operate in the event of pipeline
the Birch fLreek Proiject, located in Butte and Clark Counties, __ or penstock rupture.
tdaho, on Birch Creek. The proiect would occupy landr of the
United States under the jurisdictions of the Department 0m Energy : Mineral Resocurces

u:a the w:wmwc om Land Management.
The U.5, Department of the Interior (Interior) recommends that a

Notiga of the wvvwmnmﬁgo: has heen published, The motions to : fimld check be conducted to determine the project's effects on
intervene that have heen granted and the comments and protests . mineral denosit development and utilization. Ore minerals in the
filed by agencies and individvals have been fully considersd Ha nenera) project vicinity include copper, lead, zinc, silver,
’ determining whether to issue this license, as discussed helow. gold, uranium, and {ron. Although the proposed project facilities
. L , : will cross public lands that include several mining claims, no
The Idaho Department of Fish and Game {IDFG) filed a motion to ) economically mineahle deposits have heen reported. A field check
intervene on Novemher 13, 1985. The motion recommends that for minera)l resources at the project slte, including the transmis-
ten specifid mitigative measures or stinulations be.included - . sion line cortidor and the subseguent development of a mitigative
in any license issued in order to protect or enhance the states . plan to minimize project impacts to mineral resource development
Figh and wildlife resources, The applicant's proposed fishery and utilization will ensure that any adverse impacts are minimal.
mitigative plan will provide for the implementatiom of six Article 403 requires the licensee, after consultation with the
stipulations, the applicant's nlan for the development of RLM and the U.S5. Bureau of Mines, to conduct a miner2l resource
"~ riparian vegetation along the proposed power canal will satisfy field chack and una?ynt a mineral rasource mitiqative plan for .
anothar two stipulations, and sPecial ‘articles included in this the project. !
licénse will reguire the uu01:mmo to implement the two umsnm:w:o :
mnm:cumnuczm. Riparian Venetation
SUMMARY OF FINDINGS : : Operation of the proiect will result in significant adverse
] R . . imhacts to approximately 30 acres of riparian vegetation located
The design of this oroject is consistent with the engineering - {1} adjacent to the D.é-mile~long reach of Birch Creek below the
standards governing dam safety. The project wil) he safe if proposed diversion and (2} adijacent to the existing Reno Ditch.
constructerd, pperated. and maintained in accovdance with the The Applicant, in consultation with the BLM, the U.S5. Figh and
reguirements of this ligénse. Analysis and support for related Wildtife Service (FW§), and the ldaho Department ©f Fish and Game
license articles are provided in q:v Safety and Design Assessment {IDFG): has devaloped and filed an extensive plan to establish
attached to this odavn. . rinarian vegetation along the 6.6 miles of proposed feeder ditch.
s : - The applicant also will estahlish riparian vegetation at the new
ENVIRONMENTAL CONSIDFRATIONS ) diversion {mpoundment and at sevaral livestock and wildlife
: . : ) watering sites throughout the proiect area. The establishment of
mnoauo= and Sedimentaticn , . riparian vegetation, as planned, not only will mitigate project
’ impacts, hut also will increage the overall amount of riparian
" Ground disturhance during borrow and mvowpuvﬂaacnwsn activities, hahitat in the proiemct area. Because the implementation of the

and construction of the dam, feeder ditch, intake, penstock,
nowerhouse, and tailrace will result in increased ercaicon and
~  sedimentation, particularly along steeper slope segments of the
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anplicant's plan to estahlish rinrarian vegetation addresses IDFG's
Stipulation Nos. 4 and 9, and is necessaty to mitigate project
impacts to existinag riparian communities, the plan is approved
herein and made a part of the project lieense.

Minimum Flow for Riparian Rabitat

Operation of the project will reduca flows in n:l 0.6=mi)le-long
‘gagction of Birch Creek from the new auqmnm_o: downgtream to the
" exizting Reno Ditch diversion. This area currently Supports an

excellent riparian community, includina a variety of trees and
ghrubs with & ‘ush herhaceous understory. The proposaed flow
reductions will decrease the extent and auatity of riparian

'«namnu:oJ along this reach of Birch Creek. The anplicant, IDFG's
Stipulation Mo. B, an? the Idahe Department of Water Rasources
agree to the release of a minimum flow of S cubic feet per second
{¢cfa), or 11 pereent of the fiow of Birch Creek, whichever is less,
into Rirch Creek helew the proiect diversion. Although this minimum
Flow will not be sufficient Lo maintain pra=-project levels of
rinarian veoetation, it will he adeauate to Bupport a remnant
riparian community. VFurther, since the minimum Flow will he
allowed to remain in the Rirch Creek channel downstream of the
‘axisting Reno Ditch diversion, the ponsr-nuality, riparian hahitat
located below the Rann Ditch diversion will he enhanced for a

. distance of ahout ) mite. Article 404 reguires the licensee to
release » minimum flow of 5 ¢fs, or 11 percent of the flow af
Rirch Creek. whichevaer is less, into Rirch Creek helow the project
diversion. :

‘Streamflow Monitoring . Vo~

P The PLM recommends that: (1} the applicant inatall A stream Qage
‘to measure flows released from the nDroposed diversion structure
to Birch Creek; and (2} the anplicant maintain a flow relasse
record, which is made availahle frr insprection hy the BLM and the
IDFG,

The an*:nm:m:nn aﬁ sccurate mininum Flow data is sssentia) te

. monitor Applicant's proposed riparian mitigative prlan. Article 405
reaquires that the licensee install stresmflow monitoring
eguipment to ensure that the amsﬁgza flow is accurately measured
and maintained.

mwuaOn Protection

A variety of raptors, includina the geolden eagle and the ferruninous
hawk, a candidate for Federal listina as an endangered or threatened
species, occcur in the Rirch Creek Project area. Unlesa the proiesct's
0.S5-mile-lona trapsmission line is properlv desiqned and constructed
to nrevent electrocution of ramtors, it would he a hazard to the
aforemantioned snecies. The mnudﬂon:a proposes to protect raptors
from hazards associated with the proiect's transmission line,

therehy "satisfying IDFG's Stinulation No. 10.. Article 4086 requires

- ’ -4-
the licenses te desian and construct the proisct transmission line
in a2 manner that aﬁzﬁaunmm the line's awmnnﬂcncnno: hazard to
raptors.

Fishery Miticative Plan

The applicant pronoses to nmcmunu tha firse 1.5 miles of Feeder
ditch inte Figshery hahitat as mitigation for the loss of fishery
habitat in the Q.6-mile-long reach of Birch Creek helow the
rroject diversion. The applicant also will instal}l fish screens
at the end of the 1.5 miles of fishery habitat and will implement
2 monftoring program to assess the new Fishery.

Recauee appticant's proposed mmmvmwﬂ mitigative plan will satisfy
IDFG's Stipulation Nos. 1, 2, .3,"5, 6 and 7, and will provide for
arlequate mitigation of maior project impacts, the plan is approved
terein and made a part. of the project license. However, the rlan
currently lacks an implementation schedule and detalled drawings
nf Figh screen{s)}. Article 407 requires the Jicensee to filse,
for Commission approval, an implementation schedule for its
firhery mitigative measures. Further, Article 408 requires the
Yicensee to consult with the IDFG and the PWS concerning the
desiagn of fish screens, and to file as-huilt drawings with nwo
Commission upon compietion of their _:unwuumnwon.

. Fisherman Accees

The applicant pronoses to construct fisherman access points:
{1} alona the 1.5-mile-long section of feeder ditch that will be

. developed as Fish habitat: and (2) along the fence that will be

installed arcund the 2-acre impoundment. No comments on these
nronosed fFacilities were received from the raviewing agencies..
hrticle 409 requires the licensee to design, construct, operate,
and maintain (or arrangs for the desian, construction, operation,
and maintenance) of the ahove-named facilitles and to file with
the Commissrion as=huilt drawinge n:un show the tyne, pumber., and
location of theae facilities.

Cultural Resources

No known archaeoclogical or historic properties will be affected
by the propused rroject. The only known archeclogical property
in the vicinity of the proposed project can be avoided.

Article 4]0 requires the licensee (1) to implement cultural .
respurces protection measures to aveoid impacts to that amna~ and -

+

12) ko nrotect any archanlogical or historic sites that may be -

discovered during the propoged construction.

Northwest Power Planning Council Fish and Wildlife Program

The Fish and Wildlife Program (Secticn 1204) developed hy the
Borthwart Power Planning Council contains a Framework for assessing




-5

the impacts of new hydroelectric¢ development of fish and wildlife
resources, and 1ists a numher of generic mitigative measures that
shpuld bDe implemsnted for anv new develorment. Part of this
framework reguires consultation between the develoner and ths
agencies and Indian trihes on the formulation of appropriate
mitigative measures,

The mitipative measures proposed by the applicant and required
herein satisfv the intent of the Propram that adeguate mitigation
me provided. The consultation recuirements of the Program have
msccurrad during the processing of thir license application.
Howaver. Artiele 201 is included herein reservina to the Commission
the right to reguire changes in proirct structures or operations,
oh its swn motion or when petiticned by the aonencies or Indian
Tribes, to take into account the reavirements of the Program.

Qther Environmental Concerns

Water auality certification of the Birch Creek Hvdroeleetric
Project, FERC No. 7194-001, as reauived hy Section 401 of the
Clean Water Act, was oranted on April) 15, 1985, by the State
of Idaho,—Perartment of Fealth and Welfare.

No Federaltly listed threatened or endangeresd species or critical
hahitat will he affected by the proiect.

FINDING OF NG SIGNIFICANT IMPACT

. e
“Construction of the proposed facilities will produce some minor,

short-term. adverse impacts, includina dust, noise, and exhaust
emissions caused by vehicles and machinery., These effects will
disturk trout anglers slona Rirch Creek and area wildlife. Con-
struction activities will cause minor erosion on steep slopes )
as well as some sedimentation and turbidity in Birch Craek helow
the diversion site., During the nropesed k0-month construction
reriod, proiect-related truck and autcomehile traffic may cause
minor traffic delays.on Idaho State fighway 28 near the project
mmﬂm. -

Operation of the project will divert all flows ahaove 5 cfa, Or
1) percent of the flow of Blrcoh Creek, whichever is less, from a
0.6-mile~long portion of Bireh Creek. The minimum instream flow
will he sufficient teo maintain some riparian habitat in Birch
Cteek below the project diversion, but aguatic habitat will he
eliminated.
5 rlan to develop and maintain the Fiest 1.5 miles of new feeder
giteh as a trour fishery.

The proposed Droiject wil) necessitate the permanent removal of
approximately 3 acres of rloarien vegetation from the diversion
site. In addition., by diverting flows from the axisting Reno’

To mitigate for this lose, the )icensee will implement

-6~

Diteh to tha proposed dAitch, the project will result in theé
eventua] loss of existing ripsrian vegetatlon along the Reno
Diteh, To mitigate for these lonses. the licensee will impleme:

‘an agency=-approved plan to develop and maintain riparian vegeta:

At the periphery of the project's 2-=acre impoundwent and along -
the proposed nroject ditch.

Article 401 requires the licensee to prepare and implement a ple
far the control of dust, ercsion, and sediment.  Article 402
reguires the licensee to provide at the intake structure ‘an
automatic shut-off device that will prevent water from entering
the pipelinespenstock in the event of a pipeline ar penstock
rupture, Article 403 reguires the licensee to conduct a mineral
resources field check of areas that will he impacted by the
construction of project facilities, and to.prepate a mitigative
plan to protect any mineral resources that could be mined econom:
cally. " Article 404 reguires the licensee to provide & minimum
instream flow of 5 cfs, or 1! percent of the flow of Birch Creek

_whichever is less, below the project diversjon dam for the protec

tion of riparian vegetation and assoclared wildlife peopulations.
Article 405 reguires that the licensee install streamflow monitor
equirment to ensure that the required minimum flow is. continvous!
releaged to Birch Creek below the project diversion dam.

Article 40& requires that the licensee design and construct the
project transmission line to minimize its electrocution hazard to
raptors. Article 407 reguires the licensee to file ap implemanta
tion schedule for the proiect fishery mitigative plan, Axticle 47
requires the licensee to.design and install fish screens at the
project hynase headgate. Articte 409 requires the ljicensee to
implement the proposed plan to develop fishermen access points at
the project impoundment and along the section of feader ditch
that is developed as fish hahitat. Artjcle 410 reguires that the
iicengsee implement the propored plan to avoid 1 archeological
alte locatad along the route of the proposed pipeline,

In accordance with the National Environmental Poley Act of 1963,
an environmental asessBment was prepared for the Birch Creek
Hydroelegtric Project (FERC No, 7194-001) on January 30, 1986.
Thigs documant is available in the Division of Public Information
and in the Commission's public file associsted with this proceedin-

On the basis of the record, and Staff's independent environmental
analyais, issuance of a license for the project, as conditioned
herein, will not coanstitute a majer Pederal action significantly
affecting the guality of the hupan environment.

OTHER ASPECTS OF COMPREHENSIVE DEVELOPMENT

The Director, QCffjce of Bydropower Licensing concludes that the
project would not conflict with apy planned or autherized
Aavelopment. and would be best adapted to comprehensive develop~
ment of the waterway for beneficial public uses. :




The Director orders:

{A) This w,nmsmn is issued to the ano: power Company (licenses)
for & pariod of 50 vears, sffechtive thae first day of the month in
which this order.ig imsurd, to censtruct, operate., and maintain

the Birch Creék Project- This license is subject to the terms

anAd conditions nf the Act, which is incornorated hy reference as
rart of this Ticense, and subhiject to the requlations wwo Commission .
jissues under the provision of the Act.

(R} The proiect no:amm«w oEs

{1) All lands, to the ‘axtent of the licenszee's interests in those
Jands, enclossd hy the uwoamnn houndary shown by Exhibit G:

Exhibit G- FERC No. 7194 Showing

14{Ray.} 10 Project Land & Boundariena
1R ‘ 11 -Project Lands & Boundaries
2A 12 Plan & Profile

2R 11 Plan & Profile

{2y Project works conristing of: {a}-a 10-foot-high earth-fill
diversipn structture:. (b} a small reservoir having normal water
sucfage elevation 5A71.0 Feet: (c¢) an #,200-foot-long, 25-foot-
wide tranezodial=shaned feeder canal: ﬁav a headworks structure
and a 7,985-foot-long return ¢hanne! to Rirch Craek: (e) a

26, 700-foot-long. 25-faot-wide trapezodial-shaped capalr (f) a
screened, concrete drtake structure:r {g) a 3,9hD-foot-long,
48-inch~diameter underground steel’ ‘nipeline/penstack; (h) a
nowerhouse contajning a generatino unit rated at 2,850-kW operated
at a head of 537 feet and at a Flow of 75 efss (i) a_xallrace to
tha- Reno Ditch having wakter surface elevation 5122.0 feet; (i) .
a 37,200-Foat-lonn ocutfall channel to the Bireh Creek Sink: AWu a
2,400-v/12.,47-kV trapeformer: (1) a 1, Y00-foot~long, 12.47- kY
nﬂusmadamuo: Hu:b. and Aau applirtenant mmnppun»nm.

The proiect zonxm nm:awmdu< 1mmnnnzmn ahoye are more specifically

shown and Aescribéd by those portions of Bxhihits A and 7 nmnoasm:amn

far apnroval in the mnnmnzta Safrty and Design >uwawm§a:ﬂ.

{3) All of the structores, Fixtvres, on:»uaman or facilities used
to onerate or maiatsin the project and located within the preojsct
houndary, all) portable property that may be employed in connection
with the project and Incated within or cutside the proiect houndary,
and all riparian or other rights that are necessary or appropriate
in the operation or maintenance of the anwmn«. )

(r)  The Fxhihit G aomnwm:nn ahove and those sections of Exhihits A
‘and F recommended for approval in the attached Safety and Ummpas
Assesament abe aporaverd and yuam part of the licensa.

=R

(D) The 111 Birch Creek Hydroelectric riparian mitigative plan

ingluded in the Report on Fish, Wildljife, and Rotanical Resources.
Exhibit E. of the Application for License filed Fehruary 23,

1985, and (2} the plan ko nrovide a»npﬂunmoz and enhancement of
riparian vegetation at the project's diversion imboundment. filed
June R, 1985, are approved and made part of the license.

{RY The Applicant's propored fishery mitioative plan for the
project entitled, "Peasihility of Develoning a Trout Population
in the Propored Birch Creek Hydroelectric Froiect Feeder Diteh,™
filed on Februagy 2%, 1985, is nuuwo<aa and made a npart of this
licensae.

{F) the Report on Recreational Resources of the FEnvirenmental
Report. Fxhibit B, Filed on Fehruary 21, 1985, is anproved and
made a part of this license.

{G) This license is subiect to the articlea aet forth in Form L-2,
(Dctoher 1975). antitled “Terms and Conditions of License for
Unconstructed Matior Project Affecting Lands of the United States.”
The license is also subiect to the following additional articles:

Article 201, The Commission reserves the authority to order,
Upon JLS Own motion or upon the regcommendation of federal or
state Fish apd wildlife agencies or atfected Indian Tribes,
altaratione of nroject structures and operstions tg take into
account to the fullest extent practicahle the regiconsl fieh and
wildlife proqram developed pursuant to the Pacifie Horthwest
Electric Power Planning and Conservation Act.

F .
Article 202. The licensere shall nay the United States the following
annual charge, effective the first day of the month in which this
license wm iassued:

a. For the purpose of umuaU:nmw:n the United States for the cost
- of administration of Pare I of the Act, a reaschable amounk
as determined in accordance with the provisfons of the
commisasion's regulations in efface from time to time, The
authorized Installed capacity for that purpose iz 3,800
horsepower.

k. Por the purpose of recompensing the Unitad States for the
usa, occupancy and snjovment of 136.6 acres of fts lands
other than for transmisgion line right-of-way,~a reasonable
amount as determined ir accordance with the provisions of the
Commissicn's regulations in effect from time to time.

¢, Por the nurpose of recomnensing the United States for the
use, occupancy, and enjoyment of 0,7 acres of its lands for
transmiasion line rioht-of-way, a reasopable amount as
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avnnna-zma in accordance with the provisions 01 n:x noaammuwo= [
ragulations in efFfact from time tn time.

“Article 203. Pursuvant tn Section 10{A} of the Act, aftar the

First Years of oparation of the proiect undar license, 3
specifimd reasonahl)a rste of return upon the nAt investment in

.the proiect shal) he used for determining surplus earninas of the
project for the astablishment and maintenance of amortization
reRerves. One half of the aroject surplus earninogs, if any,
accumtuated after the First 20 vesrs of operation under the
licensa, in axcess oF the apecified rate of return per annum on
the pat investment, shal) he set aside in a project amortization
reserve account at the and of sach fiscal year. To the axtent

that there is a deficiency of profect earnings below the specifiad
crate of return par annup For anry fiscal year after the firat 20 ’
years of oparation under the licenre, the amount of that defleciency
shall he deducted from the amount of any surplus earninas
suhseguently accumulated, until absorbed. OCne-half of the
remaining surplos esrnings, 1F any, cumulativaly computed, shall

he set asid2 1n tha projedt amortization resarve account. The
amounts estahlished in the project amortizatlon reserved account
shall be au»nnnﬂana until further order of n:m Commisaicn.

The annual uvnnﬁmmﬁz reascnable rate 01 raturn shall be the sum
nf the annual weighted costs of tong-term debt, preferred stock.
and commen eauity, as defined below. The annua) weighted coat
fnt each component of the rate of returr shal) he cadeulated
hased on an average of 13 monthly halancaes of amounts properly
incladahle in the licenpes's long-term fabr and peopristary y
capital accounts as listed in the Commission's Uniform System of
Acrounts. The cost rates for long-term dabt and preferred srock
=hal) he thalr presnective weighted average costs for-the year,
and the cost of common equity shall he the interest rate on }0-
vear governmant honds (reported as the Treasury Department's 10
year constant marurity series} computed on the monthly average
for the year in aquestion nlus Four Umﬂﬁmaﬁwnm polnte (400 bagis
noints ).

¢

wNn_nHm 301, The licenses shall commence constructicon of project
works withlin two vears from the jssyance date of the license ant

shal) complete construction of the owo,mnn t»a:pu four years from
the isauance. a:n‘ of the license.

mnnwm 302. ﬂra licepgsan shall at least 60 days prior to start .-
of construction, submit one copy fo the Commismion's Renional
Director and two copies to the Nivector, Division of Inspections,
of the firal contract drawings and gpecifications for pertinent
featuref of the nproject, ruch as water retantion structures,

. powerhouse, and water cnnveyance structures, The Director,

Division of lnspections, may require chanaes in the plans and

‘;.,Avtnpqmawnmo:m ta assure a safe and adeguate project..
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Article 303, The Vicensea shall review and approve the design .-
of contractor-designaed cofferdams and deaep excavations prior to the
start of construction and shall ensure that construction of coffer-
dams and deep excavations is confistent with the apnroved desian.,
At least 30 days prior to start of construction of the cofferdam,
the licensee 8hal) submit to the Commiszion‘'s Regional Director
and Director. Diviasion of Inspections, cne copy each of the
approvad cofferdam construction drawings and specifications and

the letter{s) of approval.

Article 304, The licensee shall within 90 days of completion of
construction flle with the Commission, for approval, revised Exhibits
A, F, and G to describie and show the project as built,

Article 401. Licensee, after consulting with the U.5. Bureau of
Land Management [BLM}, the U.S, Fish and Wildiife Service, and

the Idaho Department of Pish and Game, shall prepare and file

with the Commission, within 1 year From the date of iasusnce of
this licenss, a BLM=-approved plan to control ercsion and dust and
to minimlze the quantity of sediment or other potential water —
pollutants resulting from construction and operstion of the
project, inciuding spol? disposal, The plan aleo shell imclude:
functional design drawings and map locatlions of control measures:
an implementation schedule; monitoring and maintenance programs

for project construction ans opperation; and provisions for pericdic
review of the plan and for makina any necessary revisions to the
rplan. Documentation of agency consultation, BLM approvah, and
conies of any agency comments or nnaoaaonmnwﬂosm on the nplan

shall be included in the flling.

In the event that the Licensee does not concur with any agency
racommendatjons, Licensee shall nravide a discussion of the reasons
for not concurring baserd on actual site geological, soll, and
groundwateyr conditions. The Commigeion reserves the right to
require changes to the plan. Unleas the Director, Office of
Hydronower Licensing, directs otberwise, the Licensee may commence
oround=disturbing or spoil-producing activities at n:o Uundmnn 3¢
days after m»np:n the ahove plan.

Article 402, rpnasamm ahall dwoz“aa an ucﬂaanw»n shut-off davice
at the umuoumsa intake structure to operate In the rvent of a
pipaline or penatock rupture. Licensee shall file as-built Jdrawinas
t*nruz 3 aoanwn after nuauuonnou of its construction.

bnnhnwn 403. Licensee, nmnnn consultation with the U.S. Bureau

af Land Management (BLM) and the Section of Minerals Involvement

of the U.S. Bureau of Mines-Western Field Operations Ceanter

{USBM), shall conduct a fimld check for mineral rescurces at the
project site, including the transmission line route, and prepare
and file with the BLM, USBM, and the Commission, within ) year from

the date of issuance of this licenme, a report on the results of
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the fiald check that includes: descrintion=s of any economic.mineral
depocsits at the nroiect: a desgription and map indicatino the
location of mineral claims with respéct to the propnsed projéct
facjlities: a description of any jmnacts that the nroiect will

have on mineral deposit development or utilizatiom: a plan to
minimize project imracts to the development and utilization of
mineral resources discovererd at the proiect: and documentation

that consultation with the BLM and the [SBM occurred prior tn
conductinn the field check. The Commission reserves the right to : Article 408.
require c¢hanges to the plan. ) . -

mitigative nlan. In the event that Licenses does not concur with
agency recommendations, the Licensee sha)l provide a discussion
of the reasons for not concurring. The Commission reéserves the
right to require chanpges to the schedule. Unless the Director,
Office of Hydropower Licensing, directs otherwise, the Licensee
may commence qground=disturbing activities at the proiect 90 days
after filing the ahove plan.

Licensee shall consult with the U.5. Rureau of Land
) Management, the U.S., Fish and Wildlife Service, and the Idabo
. i : . : Department of Fish and Gameg on the Ffinal design of the bypass
- Article 404. Licensee shal) diacharge from the Birch Creek headworks and fish screening facilities. Within & months from
.. T mereen » continunus minimum flow of 5 cublc feet per mmno_..? er the date of issuance of this license, Licensee shall file with

1) pereent of the flow of Rirch Creek, whichever is less, as the Commission, For anproval; functional design drawings of the

meagured immediately downstream from the project diversion, Ffor fish screening structure for the hypass headgate. The filing

(o protection of ciparian temetalion s e reovcels © B e dnaiment ot o of onsuTeation erth, the suovenommd
i - i ‘ : agencies and any comments of the consulted agencies on the drawinas.

hy 03mnun¢sw w;mnam:npmmwvw<a:a nrm no=nnomsoﬁrﬁpnmmwn¢~nnwnuwwmo Licenser shall file as-built drawings with the Commisaion within

short eriods upaon mutua agreemen amang 1] 1censeéee, o ¥ B

umsmnnﬂmzn of me: and Game, and the U.5, Bureau of Land Management, 6 months wmﬂnn.noznnwcnn»os of the bypass :mnnsoﬂwm at the proiect.

Article 409. Licensee, after consultation with the B.5. Bureau
of Land Management, the Idaho Department of Parks and Recreation,
and the Bational Park Service, shall construct, operate, and main-
tain, or arrange for the gonstruction, operation, and maintehance
of fisherman access points along the first 1,5 miles of the
rroject feeder Altch and around the pronesed 2-acre impoundment.
Within 4 yvears from the date of issuance of thiz license, the

TArticle 405, ﬁmeimwﬂﬂiﬂmmﬂﬂﬂlmladnﬁﬁa from the date of issuamce R e
. of this Ticense, and after comsultation with the Idaheo umvuﬂ»amsﬂ
of Fish amnd Game, and the 1,5, Bureauw of Lamd Management, shall
install a streamflow page in Birch Creek immediately downstream
af- the diversion structure. Licenseec shall monitor streamflows

and maintain weakly records from April) 16 to Octobar 15 of each

vear, and monthlv records For M:t ﬂmﬂnu:mmﬂ of nvu <oumw e:m:m Licensee shall complete construction of the ahove-named recrea-
mﬂwmmdmﬂﬂt racorads shal} he made available to the ahove :w!: . ; tional facilities, and file with the Commission mnlu:muw drawings
agencies upop request. . . - . ’ that »:mnnmne thelr number, location, n:a rtyne,’

Article 406. Licennee, after consultation with the U.5. Fish and bdwwoum awo
: Wiidlife Service, the 11.8. Ruresu of Land Management, and the M
Idaho Department of Fish and Game, and within 1 vear from the
date of issvance of the license, shall file a transmission line

design plan. prepsred in accordance with the quidelines set forth
"in “Suqgoested Practices for Paptor Protection on Power Lines,® .
i Raptor Ressarck Report No. 4, Raptor Research Foundation, Inc..,
1381, - The plan shall includs detajled design drawings of the
. tranamission line, clearly showing nhase spacina, ¢onfiguration,
and arounding practices, a construction schedule, and agency
comments on the adesuacy of the desian nplan. Unless the Director,
Offica of Hydropower Licensing, ipstructs otherwise, Licensee

Licensee, after no:mcuﬂuﬂuO: with the Idaho State -
Historic Preservation OfFicer (SHPO}, shall develop and implement
a cultural resource managemsnt plan to nrevent impacts to arche-—
oiogical site BC-2, locatad near the proposed piveline, Licensas,
within 1 year from the date of imsuance of this license, shall
file: (a) a detailed plan for avoiding the site, and {b) & copy
of a Yetter from the SHPO accepting the plan.. The Commission
reserves the right to reguire changes to the platt, Unless the
Director, Dffice of Hydropower Licensing, directs otherwise, the
Licensee may commence around disturhing or smoil-producing ’
activities at the project 90 daya after filing the Above plan., o

1 . - Licengee, within 4 years from the date of issusnce of this ﬂuom:mm.
may commence construction of the proiect transmission line . shall file a letter from the SHPD indicatima that the plan has
90 days after filina the plan. . - heen jmplemented as approvad and that archeological aite BC- m has”

. : . o been aveided.
vnn—numuouHwovsntm.Wmnmnnoumcunmn.o: :»n:n:mc.m.mﬁﬂmmc .

of Land Manasement, the U.5, Fish and Wildlife Services, and the
Idaho Department of Fiszk and Came. shall prepare and file with
the Commission, withinr 6 months frem the Adate of issuance of this

licerse; an implementation schedule for the nroject fishery

If any previously unrecorded archeolonical er histeric properties
are discovered during the course of construction or development
of any project works or other facilities at the project, construc-




_applicable state and local health and safety reguirements. PRefore
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tion activity in the vicinity of these propertiss shall he halted,
a qualified archeologist shall bhe consulted to determine the
sjanificance of the properties, and the SHPO shall be conaulted

in the development of a mitigative plan for the protection of )
siantficant archeologica) or historic rescurces. If Licensee and
the SHPO cannot agree on the amount of money to be expended on
archeoloqical or historical work related to the project, the
Commission reserves the right to reguire Licenses to conduct, at
its own expense, any such work found necesgsary.

Article 411.. [(a) In accordance with the provisions of this
article, the licensee shall have the authority to grant permission
for certain -types of use and occupancy of project lands and waters.
and to convey certain interests .in project lands and waters for
certain other types of use and occupancy, without prior Commission
approval, The licensee may exercise the authority only §f the
proposed use and occuparicy is consistent with the purposes of

TUprétecting and enhancing thescenlc, recreational i and-other envi-

ronmental values of the proiect, For those purposes; the licenaee
shall also have continuing responsibility to supervise and control
the uses and occupancies for which it grants permission, and to
monitor the use of, and ensure compliance with the covenants of
the instrument of conveyance for, any interests that it has
conveyed,~ under this article. If a permitted use and occupancy
violates any condition of this article or any other condition
imposed by the licensee for protection and enhancement of the
rroject's scenic, recreaticnal, or other environmental values, or
if a covenant of a conveyance made under the autfiority of this
article is vioclated, the licensee shall take any lawful actiecn
necessary to correct the violation. For a permitted use or
occupancy, that action includes, if necessary, cancelling the
nermission to use and occupy the project lands and waters and

requiring the removal of any non-complying structures and facllities.

{b) The types of use and occupancy of project lands and
waters for which the licensee may grant permission without prier
Commission approval arer (1) landscape plantingsr {2) non-
commercial piers, landings, hoat docks, or similar structures
and facjlities that can accommodate ne more than 10 water crait
at a time and where said facility is intended to serve single-
family tvpe dwellings: and {(J) embankments, bhulkheads, reraining
walls, or similar structures for erosion control to protect the
existing shoreline. To the extent feasibhle and desirable to pro-
tect and enhance the project's scenic, recreational, and other
environmental wvalues, the ljicensee shall require multiple use and
occupancy of facilities for access to project lands or waters. The
licensee shall also ensure, £0 the satiafaction of the Commission's
authorized representative, that the uses and occupancies Ffor which
it grants permissicn are maintained in good repair and comply with

aranting rermission for construction of ‘tulkheads or rotaining
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walln, the licensee sha)): (1] inspect the mite of the propnsed
constructlon, (2} corsider whether the nlenting of vegetation or
the use of riprap would he afteguate to control ercosion at the aite,
#gnd (3) determine that the proposed construction is needed and
would not’ change the basic contour of the reservoir shoreline,

To implement this paragraph (h). the licensse may, among other
things, estahlish a program for issuing permits for the specified
tynes of use and occupancy of proiect lands and waters, which may
he subject to the payment of a reasmnable fee to cover the licensce's
costs of administering the permit program. The Commission reserves
the right to reguire the licensee to file a descriptinn of its
standards, guidelines, and procedures for implementing this
paragraph (b} and to reguire modification of those standards,
guidelines, or procerdures.

{e) The licensee may convey easements or rights-of-way
across, or leases of, project lands for: (1) renlacement, expan- -

Tt giony T realignment; or maintenance of-hridges -and-roads- for-whigh—-— o o -

all necessary state and federsl approvals haves been obtained: (2)
storm drains and water mains:. (3) sewers that do not discharge inte
projact waters; (4) minar access roads:; (5) telephone, gas, and -
elactric utflity distrihbution lines; (6) nén—proiect overhaad
slectric transmission lines that do not recuire erection of support- .
structures within the nroject beoundary: (7) submarine, overhead,

or underground major telephone distribution cahles or major
electric distributieon lines (69-kV or less}: and (8) water intake
or purping facilitles that do not extract more than one million
gallons per day from a project reservoir. No later than Janvarxy 31
of each year, the licensee shall file thres copies of a report
briefly describing for each conveyance made under this paragraph
() during the prior calendar year, the type of intérest conveyved,
the location of the lands subiect to the convayance, and the

nature of the uae for which the interest wae conveyed.

. ()} The licennee may convey fee title to, easements or
rights-of -way across, or leases of proisct lands for: (1) con-
struction of new bridages or roade for which all necessary state
and federal approvals have been obtained: (2) sewer or effluent
lines that discharge into project waters, for which all necessary
federal and state water gquality certificates or permits have bheen
gbtaiped: (3) other pipelines that cross project landg or watere
but do not discharpe inteo project waters: (4) non-project overhead
electric transmission lines that require erection of support
structuras within the preijsct houndary, for which all neceasary
federal and state approvals have heen obtained: (5) private or
public marjinas that can accommodate no more than 10 watercraft at
& time and are located at )east one-half mile from any other
private or puhlic marina: {(6) recreatfonal development consistent
with an approved FVxhibit R or approved report on recreational
resources of an Exhibit E; and (7) other uses, if: (1) the
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amount of land conveyed for a particular use ig five acres or

larg: (1i) all of the land conveved {8 Jocated at least 75 feat,
méasured horizontally, from the edge of the proiect reservoir at
normal maximum surface elevation: and (iii} no mere than 50 total
2ctes of nroject ltands for each project develonment aré conveyed
under this clause (d){7) in any calendar year. At feagt 45 days
hefore convaving any interest in project lands under this paraavaph
{d), the licenske must submit a latter to the Director, Office of
Rydropower Licensing, statina its intent to convey the intereat

and briefly describing the type of interest and tocation of the
"lands to he conveyed (a marked RExhibhit G or K map may be used),

the nature of the oposed use, the identity of any federa) or

state agency afficial corsulted. and any federa) or state approvals
reauired for the propossd use. Unless the Direcror, within 45

dsys from the filing date, reguires the licensee to file an
apnljcation For prior approval, the licensee may convey the
intended interest. at the end of that periad. .

(#)  The followina additional conditions apply to any intanded

noaﬁﬁwﬂ:nm‘a:aadinwdmdﬂmviw‘Ade or “(d} dﬂ:ﬂunw:ﬁwmﬁmwd"..
. (1) Before conveying the interest, the licensae shall
consult with federal and state fish and wildlife or recreation
agenclés, as anpropriakte, and the State Himstorie Preservation
Qffjcer. : . .

{2) Before conveying the interest, the licensee shall
determine that the pronosed use of the lands te be conveyed is
not incongistent with any appraved Exhibit R.er approved
renart on recreational resources of an Exbibit E; or, if the
rroject does not have an approved Fxhiblt R or approved report
on” recreational rerources, that the lands te be conveyad do
not have racreational velua. C )

(3} The instrument of conveyance must include covenants
running with the land adaquate to ensure that: (1} the use of
the lands conveyad shall not endanger health, create a nuisance,
or otherwise be incompatihle with overall project recreational
use: and (ij) the grantes shall take all reasonable precautions
to ensure that the construction, operation, and maintenance of
structures or facilities on the conveyed lands will occur in a
manher that will protect the scenic, recreational, and enviren-
mental values of the praoilect,

{(4) The Commission reserves the right to require the
licensee to take reasonahle remedial action to correct any
violation of the terms and conditions of this article, for the

protection and enhancement of the project's scenic, recreational,

and other environmental values,

s
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(£} The conveyance of an interest in project lands caamﬂ;
this article does not in itself change the profect houndaries.
The project boundaries may be changed to exclude land conveyed
undar this article only uron approval.of revised Exhihit G or X
drawings (project houndary maps) reflecting exclusion of that
land. Landa conveyed under this article will he excluded from
the proiect only upon a determination that the lande are nor .
necessary for project purposes, such as overation and majintenancs,
flowaqge, recreation. nublic access, protection of environmental
respurces, aad shoreline control, i{ncluding shoraline assthetic
valuas., Ahsent extracrdinary circumstances, prooosals to exclude
lands conveyed upder this article from the proiect shall he
consclidated for conslderation when revined Exbibit G nr K drawings
would he filed for anproval for other purposes.

{g) The authority aranted ko the Jicensee ::an1.m1pm article
rhall not apply to any part of the public lands and raservations
of the Untted States included within the project boundary.

(H) This order i& i#%ued under aucthority delegated to the -Bitector
and g final unless aprealed under Rule 1902 to the Commission by
any party within 30 days from the issuance date of this arder,

The llcensee's fallure to appeal thig order shall constitute
accentance of the license, .

Kenneth M. Pusateri
Acting Director, Qffice of
Hydropower Licensing




SAFETY AND DESIGN ASSESSMENT
RIRCH CREER PROJECT
FERC NQ, 7194-001--IDABOQ

I. EVALUATION OF DESIGN, CONSTRUCTION AND PERFORMANCE

The proposad Birch Creek Projact would be located on Birch Creek,
near Idaho State Highway 28, in Clark County., Idaho.

The Birch Creek Projesct would consist of a l0-foot-high, earthen
diversion dam that would create an insignificant amount of impound-
ment: a 34,900=foot-long earthen feceder ditchr a 4B-inch-diameter
stee] penatock approximately 15,900 feet long: and 2 prefahricated
steel nowerhouse containing a wnn:nmw turbine and a 28%0-kW
om:vnbnoﬂ unit.

The applicant would eperate the project as a run-of-river facility
diverting up to 75 cfs from Birch Creek. During the 7-month
irrigation season (April 15 to November 15), flows exiting the
powerhouse would he teturned to Reno Ditch for delivery to down-= .
stream irrigators. During the non-irrigation season, all Flows
through the powerhouse would ha returned to munnz Creak c-g the
project's o:ﬁmw_H channel.

. Our review indicates that n:a upstream m:u.uOt:mnnmwa slopes of

the proncsed small homogeneous earthfill dam are within the
standard ranoes recommended for small dams by the U.5., Bureau of
Reclamation.(P.265, Design of small Dams, 1977).""The dam would

"impound only an insignificant amount of water and its failure

would nat cause loss of downstream life or property damage.
There are no engineering problems which would make the construction,
cperation and maintenance of the project infeasible.

Construction of the project is estimated to be completed within
20 months from the date the license is issued. Article 301 would
provide the licensee adeguate time to initiate and noyvumnm
construction.

Since the details of the desian and construction procedures have
not been finalized. article 302 should be included in the license
reguiring the licensee to submit a copy of final contract uuwsm
m:a mumnmmwowneo:w prior to start of construction.

Article 303 feguires the licensee to review and approve the desion

-of contractor-designed cofferdams. and deep excavations to ensute

_that construction is consistent with the approved desigm.

Article 304 requires the filing with the Commission of as-built
exhibite. The license will be amended to include these revised
exhibits, ' : '

The 3noJmnn will be safe and adequate if constructed in accordance’
with sound engineering practices. . o
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II. EXHIBITS

The Foallowing nortions of Exhihit A and the Following Fxhibit F
drawings conform to the Commigsion's rules and regulatjons and
should be included in the license., -

Exhibit A Paragraphs (1) throuah {2) of the application
filed on Fehruarv 21, 1985,

Exhihit P - Drawing
1 (Rev) - 1
2

FERC No, 7194- Description

Diversion Structure

Canal Section

=
[

mwa<u Bypass Headwoarks

ol
L

Typical Canal Section
Inlet Canal Section
Powerhpuse - Plan

Powerhouse - Elevation

b




III. 'RESQURCES DEVELOPMENT

A. Purpose ’ . )
The rroposed proiect would provide an estimated average annual
generation of 15,500,000 k¥Wh for use by the Utanh Power and Light
Company, :

B. " Hydroelectric Power and Resources Cn&u»unnpo: Fvaluation

The proposed project would operate run-of-river., Tha 2.85-MW power
nlant would operate when the stream flows avajilahle for generation
are betwean 25 cfs and 75 cfa. The project will not have any
dependable capacity.

We have made an indépendent study of hydropower potential at the
proposed proiect site hased on streamflows recorded at the U.S,
Geoloaical Survey Gaging Station #13117030 on Birch Creek. OQur
study found that the average annual enerqv generatjon would ba 9.4
GWh instead of 15.5 GWh as sstimated by the applicant. The difference
can he attrihuted to the different flow duration curves the energy
caleculations were based on. The applicant used an snnual duration
curve where as we used gseparate monthly duration curves. We believe
our estimate is more accurate because measurable flows at the stream
gage are avallable only during irrigation seasen {l.s, April through
Septemher) ecach year.
Power generated by the proiect would bas sold to Utah Power and
" Light Company. Based on the nower sale contract betwean Utah Power
and Light and Rohert Fackrell. filed op Fehruary.h, 1986, 13.0 i
percent of cost of money, and an average annhual aenerqy production
of 9.4 GWh, the nroject would be economically feasible.

Agency mwaam:mm received at this time regarding the construction
anA operation of the proposed powerplant do not impact on the
safety. adecuacy of economic feasthility of tha proiect.

ARlternatives to the Proposed Projsct

Bydroelectric projects are unioue in the electric nower generation
field hecause of their ruaged machinery, hinb reliability, low
onreration and maintenance costs, Jong )lifem, and upe of a renswable
resource. There characteristics plus a guaranteed market under
"PURPA and tax arfvantager such as rapid depreciation and energy
credits have made smal)l hydroelectric project develapment an
attractive business venture and have [ostared a considerahle. amount
of competition for the more fearible hydroe lactric nrojects.
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There axists 8 finite numhar of rconomically feasihle hydroelectric -
sites. Generally, hydro sites are selecred based on the availahility
of adeguate Btreamflow, favorahle tonngraphy, i.e. sharp vertical
Arop in a short horizontal distance. accessability. power transmis-
sion distance apnd minimum etreamflow and fishery recuirements.

“This site has heen selected for development by the apolicant and

alternatives are sither to construct or not construct the project.

If the project is not constructed, the energy represented by

falling water will continue to De wasted ard the power that woulsd
have bheen davaloped will he provided by non~renewahle fuels, &
negative influence on energy independance. With regard to considering
ather non-nassaive reneswable resocurcen in lleu of the project, it

is presumsd they will he inztalled when commercially and economically
feagible. Likewlise, whether the proiect is bhuilt or not, fnstatla-
tion of passgive renewahle rescurcos and conmervation efforts will
continue until the market saturates or eccnomic feasihility

hocomas unfaveorahle.




form L=1 . -
(Revised Og=cber, 137%)

_ FEDERAL ENERGY REGULATORY COMMISSION

NS AND CONDITIONS OF LICEZNSE FOR
USCONSTAUCTED MAJOR PROJECT
| APFECTING LANDS OF THE UNITED STATES

1. Tha sntire unuurnn. a3 described in mhhu

.. . Articla
. .onu- S the fommisaion, shall be subject to all of the

provisions, terwms, and conditions of the license.

Article 3. Ho substantial change shall be made in.
the mAPS, Plans, specifications, and statemants described
and deaiguated as exhibits and approvad by the Comnission
in ics ordar as & part <f the license until sueh change
shail have beean approved by ths Commissicn: Provided,
‘nowsver, That if the Licanses oT the Commissicn deens
‘Tt Gecessary or dasirable that said approved sxhibits, .-
or any of tham, De changed, thers shall be submitzad
to the Commission for approval a ravised, or additional
axhibit or exhiibits covering the proposad changes which,
upon approval by the Commigsicn, shall become & part of
: the licenss and shall suparseds, in whole or in part, such

. exhibit or exhibits tharstoicre made a part ¢f the licenss
as may be specified by the Comuission, . S

Arcicla 3, The project works shall be constructed

in substantial conformity with the approved sxhibits

referred to in Article 2 harein or as changed in acgerd=

ance with the provisions of said article: Except when

emargency shall require for the protsction of pavigatien,

life, health, or propezty. thsre shall not be made without

criscz approval of the Commission any substantial alteration

or addirion mot in eonformity with tha approved plans Lo any

dat or othar projsct works undar the licansa or any sub= -

stantia) use of preject lands and waters not authorized

nevrein; apd any emargency altsration. addition, or use

sc made shall tharsafter be subject £0 such modification ,

and change as the Commispsion may direct, MHinor changes in project

works, OF in uses of project lands and waters, or divergence -

frem such approved exhibits may me made iZ such changes will

- rot result in a decrsase in efficiency. in a matarial increass in
--_%, in an adverse anvironmental impact, or in lmpalrmant of
.ie genaral schame of developmant; bat any of such mincr changes
ma_+ without the prier approval of ths compission, which in its
iu¢ mant have sroduced or will produce any of such results,
siz.l be subject to such alteraticn as the Commission may

RN T-4

Upon tha completion ¢f the proiecs, or at guch othaer
tima as the Commission may direst, the Licenses shall submit
te the Commission for approval revised exhibita insofar as
nscesasAry to show any divergance from or variaticns in the
project ares and project boundary as ginally lecatad or in
the project works as actually conatructed when éoppared with
the area and boundary shown ind the works dascribed in the
license or in the exhibits approved by the comnissicn, together.

- .witld a statement in writing setting forth the Teasons which

in the oplaion ef the Licendes necessitated or justified

variation in or divergence from tha approved exhibizs. Such

revised sxhibits shall, if and when approved by the Commigsion,

wo ahnonu pazre of the iicensse under the provisions of Article
hareof.

Article ¢. Tha construction, operation, and main-
canance of the project and any work ineidental to addi-
tions or altarations shall be subject to the inspection
apd suparvision of the Regional Enginaey, redaral Power
Ccommission, in the region wharein the project is located,
or of such cther officer or agent as the Copmission Ay
designats, who shall be the autherized raprasantative af tha
Copmismion for such purposes. Tha Licenses shall cooparats

for construction of the project and for any subsequent
altarations to the project. Canstruction of the projsct
works or any feature of alteraticn thereof shall not -1
initiated until the program of inspection for the project
works or any such fsature therscf has bean approved by

said representative. The Licenses shall also furnish

o -nwn.uavuqnonn-npea.-snv further information as he may
ragquire concerning the construction, operation, and
maintenancs of the project, and of any alteraticon thereof,
and shall notify him of the data upen which work will

begin, as far in advance theresof as said raprefantative

zay reasonably specify, and shall notify him promptly

tn writing of any suspensicn of work for a parind of

more than one weak, and of its resumption and completion.

The Licensea shall allow said reprasantative and othes )
officers or amploysss of the United States, showing propel
credantisls, free and unrestTicted access to, through, and
across the project lands and projsct works in the psrformance
of their official duties. 7The Licensee shall comply with .
such rules and regulations of general er spacial applicabilicy
as ths Commissicn mAY prascriba from time o times for ths .
protection of life, health, Of PTUPErtY. .
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Article S, The Licansea, within five veidrs frozm the date
of issuance of the licsnse, shall acquire title in fee OF the
right te use in perpatuicy all lands, sther than lands of tha
United Status, necesasry or appropriate for the construction,
Baintesnsnce, and opsration of the projest, The Licenses or its
successors and assigns shall, during the pericd of the licenss,
rataln the possession of all project property coveresd by the .
license as lssued or as later amended, including the projece
area, the project works, and all franchises, sasamants, watar
rights, and rights of occupancy and use; and none of such ]
propertias shall be voluntarily sold, leased, transferred,
abandcned, or othervise disposed of without the prior writtes
appreval of che Commission, except that the Licenses may lsase

or otherwise dispose 0f incaregts Lin project. lands oz proparcy .

without specific vrittan approval of the Commission pursuant
t0 the then currant requlations of the Commissicn. The
provisions of this article are not intended to prevant the
abandonment or the retirement from sarvice of structurss,
equipmant, or ather project werks in comanection with raplace=
Dents therecf when they becoms cbsolsts, lnadequats, or
inefficiant for further service dus %o wear and tear; and
mertgage or trust deeds or judicial sales made thersundar,

or tax sales, shall not be deemed voluntary transfers within
the meaning of this articles,

w.mm»nm. §. In the avent the project is takan over
quu-n mabn-_-svoanhoﬂgn»ouougw»n-n-.

| a3 provided in Section L4 of the Federal Power Aot. or is

transferred to a new licenses or to a non-power licenses
ucder the provisiens of Seetien 1S of said Act, the Licanses,
its successors and assigns shall Be :esponsible for, and shall
make good any dafect of titla to, or of right of egcupancy
and use in, any of sush wuou‘nn Property that 1s necessary
. 9F appropriate or valuable and sarvicesbls in the maintenances
and operatzion of the project, and shall pay and disehargs, or
shall agsume respensibilizy for payment and discharge of, all
lisns or ancumbrances upen the projsct or project property
created by the Licanses or created or incurred after the
‘issuance of the license: Provided, That the provisions of
this article are not iatanded to require the Licenses, for
the purpose of transfarrisng the Froject to the United States
OF 20 a asv licenses, to acquirs any differant title to, or
Tight of occupancy and uss in, any of such project property
vﬂwhu Was necessary to acquire for its own purposes as the
censee. -

-4 -

icle 7. %he actual legitimate original cost of
the project, and of any addition theTete or bettarmant
thereof, shall be detsrmined by the Commissicn in accordancs
with the Pederal Power Act and the Commission's Rules and -
Regqulations thersunder.

Apticle 8. The Licenses shall install and thersafter
sAintaln gages And stream-gaging staticms for the puarpose
of determining the stage and flew of the streas of streams
on which the project Lls located, the amount of water held

-in and withdrawn from storage, and the sffsctive head on

the turbines; shall provide for the required reading of

such gages and for the adequate rating of such stations; ’
and shall inetall and maintain standard meters adequate for
the decermination of the amount of tlectTic sneargy yenerated:

‘by the project works., Ths nupber, character, and location

of nmuMo? metars, or other measuring devices, and the

o of cperation therecf, shall st all tines be satis-
factory to the Commigsion or its authorized rapresantative,
The Commiseion reserves the right, after notice and opper=
tunity for hearing, to requirs such slteraticns in the

-aumber, character, and location ¢f gages, meters, or

other measuring devices, and the methad of operaticna thareeof,
48 4T necessAry to sacure adequate detsrminations. The, :
installation of gages, the rating of said streas or streanms,

‘and the detarmination of ehe fleow tharec?, ‘shall bs under zhae

supervigion of, of in cecparaticn with, the District Inginees
of the United States Geclogical Survey having chsrge of
strean~gaqging operatcions in tha Tegion of the project, and

the Licenses shall advance to the Uoitsd States Geclogical
Survey the smount of funds astimated to bs necessary for such
supervision, oF cooperation for such pariods as may bs mutually
agraed upon. The Licenses shall keep accurats and sufficient
records ¢f the fersgoing determinations to the satisfaction

-of the Cemmissieon, and shall make return of such records

!Ec_-._.:-n-Ern»'-bn_.h-ﬁwuonl:ar-nﬁuu»ou
may preseriba. . )

Article §. .nu. Licsnsss shall, after notice and
OpPpaItuURLtY IOr hearing, install additicnal capacity or make.
other changes in the project &s dirsctsd By the Commigeion, - .

“ . to the sxtent that it is sconemically sound and ip the

public interest to do so.
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Afeicle 10, The Licanses shall, after notice and
opportunity for hearing, coordinate the cperation of tha
prodect, elsctrically and hydraulically, with such other
projects or pover systams and in such manner as the
Commission may direct in the intersst of powar and other
baneficial public uses ¢f water resources, and on such
conditicona concarning the agquitable aharing of benefic
* by the Licenses as the Cammission may crder. . -

© - Article ll. Whenaver the Licansee {3 diresctly
beanefited by tha construction worX of another licensae,
a parmittes,. or the United States on A sStoTage reservolr
or othar headwater improvement, the Licenses shall raimburse
the cwner of the headwatasr inprovament for such part of tha
annual charges for intarest, maintenance, and depreciation
thazreof as the Commission shall detdrmine to be equitable,
and shall pay to the United States tha cost of making such
datarmination as fiked by the Commissicen. PFor banafits )

provided By & STOTAgE Tesarvoir or other hesdwater ioprove-

mant of the Uailted Stataes, the Licensee shall pay o the
Comnission tha amcunts for which it is billed fxom time
to time for suchk headvater banefits and for tha cost of
making the determinations pursuant to the then currTent -
ragulations of the Commission under the Pederal Power Act.

Article 12, The cperstions of the Licanses, 10 far as
they affect the usa, storage and discharga from storage of
watars affectad by the license, shall at all timas be :
controlled by such reasonsble rules and regulations as
the Commission may prescribe for the protection of lifa,
health, and property, and in the interest of the fullest
practicable conservaticn and usilization of such waters
for powss purpeses and for other banaficial public uses,
ineluding recreational purpcosas, and the Licenses shall
Telaase watar from the project reservoir at such rate in
cubic Zeet per second, or such volume in acre-fest par
specified pericd of tims, as the Commissicn may prsscribe
for the purposes hereinhafore manticned, .

Article 13, Op the application of any parsen,
asuociation, corperation, Faderal agency, State ar

. . oenleipality, the Licensee shall parmit sucsh u-uouprwo

use of its yessrveir or other project propertiss, including
works, lands and water rights, or parts thereof, as may
be crdared by the Commission, after notice and opportunity

L e & fowy e

i -

for hearing, in the intsrests of comprehensive deavelopmeant
of the WAterway OF waterways involved and the conservation
and utilizatcion of the watar rssourced nn the region for )
wvater supply or for the purposes of steap-slectris,
irrigaticn, industrial, municipal or similazr uses. The
ricenses shall recsive reascnible compensatien for use

_of ita rasarvoir or othsr project proparties or pares
" theresf for such purposes, %o include at lasst full

reivbursament for any <amages or expensas vhich the

ioint use causes the Licenses to incur. Aay such
conpansation shall Be fixed By the Commission either

by appreval of an agrsemsnt Detween the Licenses and

the party or parties benafiting or aftar notice and
cpportunity for hearing. Applications shall contaln
information in sufficient detail to afford a full -
understanding of the proposed use, including satisfactory -
svidancs that the zpplicant possesses DecesIary zin.np
rights pursuant to applicable State law, or & showing

of causs why such evidence canaot concurrently be submitted,

and a statamant as to tha rslationship of the proposed -~ ‘= .
use %o Any Stats or municipal plans or orders which may “57°7 -7

have been adopted with raspect to the use of -nﬂﬁ.tﬁn.ﬁ-. mw.
Azticla 14. In tha constructien or maintenance of the

proiect works, the Licenses shall place and maintain suitable -

structures and davices to reduce to a4 rsascnable degrse the

liability of contact between its transmissicn lines and -

talegraph, telephone ind other signal wires or power trans= -

mission lines coostructed prior to its tracsmission lines
and not owned by the Licensee, and shall also place and
maintain suitable structures and deviges to reduce to a
reasonable degres the llabilisty of any structures or vires -
falling or obstructing traffic or endangering life. None

of the proVvisicns of this article aré intended t5 yelleve
the Licenses frem any responsibility or requirament which- -

say be imposed Dy any other lawful suthority for avoiding

or eliminating inductive interfersncs. L

Article 15, The Licenses shall, for the consarvatien
and developnant of fish and wildlifs rescurces, construct;d
maintain, and cperats, or arrange for the comnstruction; .
saintenance, and cperstion of such reasonable facilitles, -
and comply with such reasonable modificaticns of the* ' 7
project structurss and ¢peration, as may be oxdersd by -

A

the Commission upon its own metien or upon the recommendaticn

of ths SecTetary ¢f the Intarior or the fish and wildlife:
agencr or agancies of any State in which the project or

a2 part therwaf is located, aftar notice asd numouwluunu
ioz hearing, -

BIrD e sern
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Articla 16. Whenever the United States shall desire,
in CONDACTiOR with the preject, té conatruct fish and
wildlifs facilities or to improve the existing fish and
wildlife facilitias at its own expense, the Licensas shall
permit the Unitad States or its designated agency to use,
fraw of cost, such of the Licanses’s lands and interests in
landy, rasarvoirs, waterways and groiect works as may ba
reascnably required to complete such facilitiss or such
improvemanta tharesf. In addition, after notice and

. gpporeunity far hearing, the Licanses shall modify the

project oparation as may be reasonably prescribed by the
Commission in order to parmit the maintenance and operation
of the f£ish and wildlife facilities constructed or improved
by the United Statss undsr the provisions of this article,
This artiszls shall not be {interpreted to place any obligation
cn the United States to construct Or improve fish and wild-
11fs facilitiss or to relieve the Licenses of any chligation
under this licanse. . B A L S

Article 17, The Licensss shall construct, maintaisn,

-~ and operata, or shall arrange for the construction, malne

tanance, and operatién of suzh reascnable recreational
facilities, including modifications thersto, such as
accesy roads, wharves, launching ramps, beaches, picnic
and camping areas, sanieary facilities, and utiliciaes,
giving consideration to the needs of the physically
handicapped, and shall ‘comply with such reasonabls modi- .

" ficaticons of the project, as may be prescribed hers-

after by the Commisaior during the term of this licanse
upen its own metion or upon the recommendation of the .

.Secretary of the Iaterior or other interssted Fedaral '

or State agencies, after notice and opportunity for hearing.

Article 1B, So far as is censistent with proper
operation of the project, the Licensee shall allow
the publiec fress accsss, to a reaschable extent, ko
project watars and adjacent project lands ownad by tha
Licensee for tha purpose of full public utilizaticn of
such landa and waters for fiavigation and for osutdoor
racreaticnal purposes, including fishing -and hunting:
Provided, That the Licanses may reserve Irom publie
access such portions of tha project waters, adjacent
lands, and project facilities as may be necassary for
the protsction of lifs, healgh, and property.

~ Articls 19, In the construction, maintanance, or
opezation of the project, the Licensee shall be responsible
for, and shall take reascnable measures to pravent, soil
arosion on lands adjacent t» streams or other waters, .
stTeam sedimentation, and any form of water or alr pelluties.
The Commissicn, upon regquast or upen ita own motion, may
ordar tha Licensee to take such measyras as the Comnission
#inds 0 Be necessary for these purposas, after notice
and opporrtunity for hesaring.

ru«»nw-up.uuovhnou-.o-n-ppnosunpnt»nunuh
appropriace 3tate and Federal agencies and, withia one

vear of the date ¢f lssuance &£ this licunse, shall sub=
mit for Commission approval a plan for clearing the reser~
voir area. Purther, the Licensesa shall clear and kesp clear
to an adegquate width lands aleng opesn conduits and shall .
dispose ¢f all tamporary structures, unused timber, brual,
rafuse, or other matsrial unnecassary for the purposss of ths
project which resules frem the clearing of lands or from the
maintenance or alteration of the project works. In addition,
all trees along the periphery of project resarvolrs which may
dis during operations of the project shall be ramoved. Upon
approval of the clsaring plan all clearing of the lands and
disposal of the unpecessary material shall be done with due

diligence gnd to the satisfaction of the authorized represen= .

tative ¢f the Commigsion and in aceordance with appropriave

© Pederal, State, and local statutes and regulaticns.

Article 21,  Timber on lands ¢f the United Statss cut,

© used, or destroyed in the copstsuction and maintanance of
. the project works, or ia the clearing of said lands, shall

ba paid for, apd the resulting slash and debris disposed
of, in accordance with the requirements of the agancy of
the United States having jurisdiction over said lands.”’

" Payment for merchantable timber ihall be at curzent stump-

_age Tates, and paymant for young growth timbar below
merchantable size shall be at current damage appralsal
values. However, the agancy of the United States having
jurisdiecisn may sell or dispose of the merchantable

timber to ethers than the Licenseas Provided, That Simber
30 sold or disposed of phall be zut and removed from tha
area pricr to, or withaut undue intarferancs with, clearing -
eperations of the Licenses and ip coordination with the
Licenses's proiest conatruction schedules. Such sale or
dispusal t£o others shall not relieve the Licanses of
respopaibility for the elearing and disposal of all

slash atd dabris from preject lands.
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Article 22. Tha Licenses shall do everything rea-
sonably Within its powar, and shall require its esployses, .
gontractors, and employees of contractors to do every- .
thing reasonably wizhin their power, both independently
and upon the regquest of officers of the agency concerned,

To pravant, to maks advance preparations for suppresaion of,
and to suppress fires off the lands to be cccupied or used
under the licanss, The Licenses shall be liable for and shall
pay ths costs incurred by the Unitasd States in suppressing
firas caused froz the coastructicon, oparation, or main=
.tenance o¢f the project works or of the works appurtenant

or accessory thersto under the licanse. } ; .

Article 23. The Licensee shall interposs no ob=
jestion to, and sball in no way prevent, the use by the
agency of the United States having jurisdicticn over the
lands of the United States affacted, or by persons &v -
corporations ccoupylng lands of the United States under
parmit, of water for fire suppression from any streas,
condult, or body of water, natural or artificial, used
by the Licenses in the cperation ¢f the project works-
covared by the licanse, or the use by sald parties of
vater for sanitary and domestic purposes from any -
stream, conduit, ar body of water, natural or artifieclal,
used by tha Licenses in the operation of tha project
works coversd by the license. R

Article 24. The Licensae shall be liable for injury to,
or destrustion of, any bulldings, bridges, roads, srails,
lands, or other property ¢f tha United States, occasioned
by the construction, maintenance, or oparation of the
project works or of the works appurtanant Or accessory
thersto under the licanse. Arrangements to mest such
uhpw»punw..awnnnn by compansation for such injury or
deastruction, or by reconstruction or repair of damaged
proparey, or otherwise, shall be made with the appropriate
departmant Or agancy of the Unired Statss: o .

Article 25. The Licenses shall sllow any agency of
the United States, without chargs, to0 CONSLIUCE Or permit -
to be constructed con, through, and across thcose projsct
lands which ars lands ¢f the DUnited Statss such comduits,
chutas, ditchas, railroads, rcads, trails, telephons and
power lines, and other routes or means of tranapertation
ind compunication as are not inconsistent with the snjoyment

. =10 -

of said lands by the Licansee for the purposes of the licenss.

. This licensa shall not be construsd as confarring upen

the Licenses any right of use, Sccupancy, oF anjoyment '
of the lands ¢f the United States cther than for the
construction, operation, and maintanance of the project
a3 stated L2 the licensse.

Article 26. In the construction and maintensance of
the preoject, e location and standards of roads and
trails on lands of the United Statss and other uses
of lands of the United States, including the locatica
and conditicn ¢f guarries, borrvow pits, and spoil dis= .
posal areas, shall be subject t& the approval of the .
departmant or agency of the United States having suparvision
over the lands involved.

wmm»npn 27. The Licsnsee shall make provision, or
-rhwp -n--ouhvponoan‘o-nnﬂpnukupnuqnuo

. agency of the United States affscted, of making provisien

for avolding inductive intarference bDetwesn any project
transmission line or other project facility sonstructed,
operated, or maintained under the license, and any radic
installation, telephons line, or other communicatisn
facility installed ¢r coastructed befors or after con= b 3
struction of such project transmission line or othar

. project facility and cwned, opezated, or used by such

sgency of the United States in adminisearing the lands
ander its jurisdiction.

icle 28. The Licensee shall gake use of the Commission™s
Juidaiines g other racognized guidelines for trsatment of o
transmission line rights~cf-way, and shall clear such portions
3f esransmixsion line rights=of-way across lands of the United
jtates as ars designated by the officer of the United Statas
in charge of the lands; shall keep the areas so designated
:leay of new groveh, all refuse, and inflammable material .
:0 the satisfaction of such officer; shall tzim all branches
¥ trees in contact with or liable to contact the trans-
eission lines; shall cut and ramove all dead or leaning

trees which might fall in contaet with the transmission

~ines; and zhall take such other precautions against o

!ire as may be required by such officer. )
the burning of waste matarial shall be set sxcept with
the prior writtan consent of the officer of the Uniced
itates in charge of the lands as to time and place.

Ko firss for
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Areicle 29. ‘The Ligenses shall cocperate with the
United Btates in the disposal by the Uniced States, under

the Act of July 31, 1947, 61 Scat. 661, as amanded {30 U.S5.C.
sac. 601, at mum.u. of mineral and vegetative matsrials from,
nit

lands of tha sd States occupled by the projact ar any

- part thersof: Provided, That such dispossl has been

guzhorized by the Commission and thac it does not
unreasonably intarfers with the occupansy of such lands

by the Licenses for the purposes of the license: Frovided
further, That in the eveat of disagreexent, any quastlon of
unreascnable interfarenca shall be dstarmined by the
Commission after notice and opportunlty for hearinag.

Article 33. If the Liceusss shall cause cor suffar .
assential project Propsrty to ba removed or destroysd
or to bacoms unfit foF use, without adequate replacesant,
ey shall abandon or discontinsue good faith operation of
the project or refuse or neglect to comply with the
terms ©f the licanss and the lawful ordezs of the
Commission mailed to tha record address of the Licenses
or its agent, the Commission will deem it to bse the
intant of the Licenses to surrander the license. The
Commiasion, afcar notice and opportunity for hearing,
may requirs the Licenses to remeve any or all structures,
equipmant and power linss within the project boundarzy
and to take any such other action necassary to restors
the project vaters, lands, and facilities remaining
within the project boundary to a condition satiafactery
to the United States agency having jurisdiction ovar .
its lands or the Coemission's authorized reprasantative,

. as appropriate, or to provide for tha centinusd aperation

and meintsnance »f nonpower facilities and fulfill such
othar obligations under the license as the Commission
may presceribe. In addizion, the Comsission in its
diseretion, after notice and opporzunity for hearing,
may also agrese to the surrendsr of the licenss when the
Commission, for the reasons rescitsd herein, dsems it teo
ba the intent of tha Licensee %o surrender the licanse, -

Areicle 11, The right of the Licansee and of its
succassors and assigns to use Or OCCUPY WAtars over
whichk tha United States hay jurisdiction, or lands of
the Unicad States under the license., for the purpose
of maintaining the project works or otherwise, shall
sbsolutaly cease at the and of the licensas period,
Gnlesa tha Licenses Daa obtalned a nev licenss pursuant
0 the than axisting laws and regulations, or an annual

“..¢ense under the terms and condicions of this licensa.

- e 1d -

»udpnpr mu. aﬁ.w-nuh.-unnonu»nhou-'aun-uapw
set 1o In the licenss shall Aot bs conatrued as
iopalring any terms and conditions of the Federal Powez
Ast which are net expressly setc foreth wbn-»u.
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JIM JONES ‘ @E HW
Attorney General
State of Idahc

Statehouse, Room 210

Boise, Idaho 83720 AUG 19 1585
Telephone: (208) 334-2400 .
WILLIAM B. DILLON, 111 | y-Department of Water Resources

STEPHEN V. GODDARD

Deputy Attorneys General
Idaho Dept. of Fish and Game
600 South Walnut :
P. 0. Box 25

Bolse, ID 83707
Telephone: (208)334~3715

BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO

/
PERMIT NOS. 32-7128 AND 32-7136

IN THE MATTER OF APPLICATION
FOR PERMIT NOS. 32-7128
AND 32-7136 [N THE NAME OF

BIRCH POWER COMPANY - OBJECTIUNS TO THE TRANSCRIPT

D & D ENTERPRISES, INC.

" A. KENNETH DUNN, Dlrector,

Protestant-Appel lant,
Ve
Idaho Department of Water
Resources

Respondent,
and
BIRCH POHER COMPANY

Appl icant-Respondent.
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FO: THE DEPARTMENT OF WATER RESQURCES, ALL PARTIES AND THEIR COUNSEL.
The Idaho. Department of Flsh and Game hereby objJects to

certaln portlons of the transcript filed in this matter. The table

MICROFILMED

OBJECTIONS TO THE TRANSCRIPT =~ p. 1
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Attorney Genearal
Boise, Idaho B3720

State of \daho
Statehouse, Room 210
Telephane: {208) 334-2400

—
~

sy
w

e

NN N DN
~ & [4)} a [¥S] N jary o

© O ~N O O A W N

-
oo

e

| ®
o |

below shows the 'objecfed language and

the language Fish and Game

believes tfo be correct.

Transcript Obfected Language Correct Language
P. 19, L. 3 litigation mitigation
P. 23, L. t1 & 13 natural financlal
P. 24, L., 15 site slde
P. 31, L. 12 anchors In size (1
P. 48, L. 15 BIil M. BLM
P, 70, L. 14 moral -oral
P. 110, L. 15 preparing repairing
P. 147, L. 21 “they the

Fish and Game does not desire oral argument on these

obJectlons.

DATED This lfﬁkﬁggy of August,

198

O\ 8%
Willlam B,
Deputy Attorney General

CERTIFICATE OF MAILING

"] HEREBY CERTIFY That true and correct coples of the foregolng
OBJECTIONS TO THE TRANSCRIPT were mailed, postage prepald, fo fhe

fol lowlng on August 1985:
Ray W. Rlgby, Esq.
RIGBY, THATCHER, ANDRUS, RIGBY
& PERKES
25 N, Secord East
' P. 0. Box 250
{ Rexburg, 1D 83440
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George C. Petersen, Jr., Esq.
PETERSEN, MOSS, OLSEN, MEACHAM
& CARR

485 "E" Street
ldaho Falls, D 83401

Philllp J. Rassler, Esq.
Deputy Attorney General

Idaho Dept. of Water Resources
Statehouse

Boise, ID 83720

James A, Esget and Robert McCardy
Bureau of Land Management

920 Lincoln Road
fdaho Falls, ID

83401

Willlam T. Simmons
Dubois, ID 83423

Ben Wilding, Watermaster
Water District No. 32=D
Dubols, ID 83423

\

WILLIAM B, TBHILLON,™TT
Deputy Attorney General
Idaho Dept. of Fish and Game:
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P-7194-001
Lo - e e . a. Type of Application: Major
W e : b. Project No.i 7194-001
i . NITED S OF AMERICA . : .
f ; : UNI STATE ¢.” Dmte Filed: Pebruary 21, 198%
EDERAL ENERGY REGULATORY C7 +ISSIOQN ; ’ .
. r . d. Applicant: Birch power Company
. - @. Kams of Project: Birch Creek
. . : £. Location: On Birch Greek in Clark County, Idaho, and affecting
U.S. lands undet the jurisdictions of the Department
of Energy and the Bureau of Land Management
. Notice of Application Piled with the Commission g. Filed Pursuant to: FPederal Power Act, 16 U.S.C. §§791(a) - R25(r)
{September 17, 1%85)
h. Contact Person: Ted S. Sorenson, P.E.
550 Linden Drive
1daho Falls, ID 83401
Take notice that the followlng hydroelectric application . .
has been filed with the Federal Energy Regulatory Commission . Comment Date: HOV 1g 1985
and is available for public inspection: o, 4. Description of Project: The proposed run-of-river project

would consist of: (1) a 10-foot-high earth-fill diversien
structure; (2) & small reservoir having normal water surface
elevation S671.0 Feet; (3} an §,200-foor-long, 25-Foot-wide
trapezodial-shaped feeder canal; (4) a headworks structure
and a 7,985-Foot-long teturn chanrel to Birch Creek; (5] a
26,700-foot-lang, 25-foot-wide trapezodial-shaped canal; (6] &
 sereened, concrete intake structure; (7) a 15,900-foot-long. 48-
inch~diameter underground steel pipeline/penstock; {8) a
powerhouse containing a -generating unit rated at 2,850-kW
. ’ : operated at a head of 5132 feet and at a flow of 7% cis; {9) a
tailrace to the Reno Ditch having water surface elevation 5122.0
feet; (10) a 37,200-foot-long outfall channel to the Birch
Creek Sink; (11} a 2,400-v/12.47-kV transformer; and (12) a
1,700-foot-long, 12.47-kv transmission line.

The application was f£iled during the term of Applicant’'s
° . preliminary permit. Applicant estimates that the average annual
’ energy generation would be 15,500,000 kWh and that the total
capital cost would be $3,600,000 in 19825 dallars.,

k. Purpose of Project: FProject energy would be zold to Utah Power
§ Light Company. )

1. This notice also consists of the fellowing standard paragraphs:
A3, A9, B, C, DI

IC-p.3
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“Development Application -- Any gqualified development

applicant desiring to file a competina application must

- gubmit te the Commission, ©n or before the mnmn»mpnu comment

date for the particular appliczation, a competing develooment

application, or a notice of intent to file such an applica-

fion. Submission of a timely notice of intent allows an

. interested person to file the competing development appli-

‘eation no later than 120 days after the gpecified comment

_date tor the particular application. Applications for pre-
liminary permit will not be accepted in response to this

notice. . - .

A9.

Notice of intent -— A notice of intent must specify the
sxact name, business address, and telaphone number of the
prospective applicant, include an unequivocal statement of
intent to submit, if such an application may be filed,
sither (1) a preliminary permit application or (2) a
development application (specify which type of application).,
and be served on the applicant{s) named in this public
-noclice. '



Comments, Protests, or Motions to Intervene - Anyone may
SuDMiC commants, a protest, Af a mQLlon o (ntecvene in
accordance with the requirements of the Rules of Practice
and Procedure, 18 C.F.R. §§38%.210, .211, .214. 1In deter-
mining the appropriate action to take, the Commission will
consider all protests or other comments filed, bue only
those who file a motion to intervene in accordance with

the Commission's Rules may become a party ta the praceeding,
Any comments, protests, or motions to intervene must be
received an or before the specified comment date for the

particular application.

Piling and Service of Responsive Documents - ﬁu
must beat Lo all capital letters the ticle "COMMEN .
"NOTICE OF INTENT TO FILE COMPETING APPLICATION". "COMPETING
APPLICATION®, "PRQOTEST"™ or "MOTION TO INTERVENWE", as apoli-
cable, and the Project Number of the particular application
to which the filing is in response. Any of the avove named
documents must be filed by providing the original and the
numoer of copies required by the Commission's regulacions
ta: EKenneth F. Plumb, Secretary, Federal Energy Requlatory
Commission, 825 Marth Capitol Streer, N.E., Washington, D.C.
20426, An additional copy must be sent to: Mr, Fred E.
Springer, Director., Oivision of Project Management, Federal
Energy Regulatory Commission, Room 203-RB. at the above
address. A copy of any notice of inrent, compering
application or motion to intervene must also be served

upon each representative of the Applicant specified in the
parcticular application.



4 m ot i i Bt + e

Agency Comments - Federal State, and local agencies that

i recelve this notice through direct mailing from the Com-

misasion are requested to provide comments pursuant to the
Federal Power Act, the Fish and wildlife Coordination Act,

“.the Endangered Species Act, the National Historic Preser-

vation Act, the Historical and Archeological Preservation

”Jnrnn~ the National Environmental Polley Act, Pub, L No, 88-29,

n:no«:munwuuaan~m.«nwn:nmm.znoﬂswnmonsmwnmncmunmncﬂ
comments will be made, .

Comments should be confined to substantive issues relevant
to the issuance of a license. A copy of the application
may be obtained directly from the Applicant. 1f an agency
deoes not file commeénts with the Commiszion within the time
set for filing comments, it will be presumed to have no
comments. One copy of an agency's comments must also be
set to the Applicants representatives.

Lais D, Cashell
Acting Secretary

WICROFILMED
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MAR 30 1984

Department of Water Resources
Eastern District Office

IDAHO DEPARTMENT OF FISH AND GAME
REGION 6 : .
1515 Lincoln Road :
Idaho Falls ¢ [daho @ 83401

March 26, 1984

Mr. Ted Sorenson
550 Linden Drive
Idaho Falls, ID 83401

RE: RBirch Creek Hydropower project FERC No. 7194 and Applications for Water
Right Permits (No. 32-7128 and No. 32-7136).

Dear Ted:

After review of your "Preliminary Engineering Design and Plan Report - Birch
Power Company" and ourdiscussions with you and the BLM, we would like to offer
the following comments.

This project design, either option A or B, is significantly different than
what we had commented on previously in terms of water needed. The present plan
calls for use of all but 6 cfs of the Birch Creek flow as measured at Eight
Mile Canyon up to 70 cfs. Your previous proposal was for a maximum of 45 cfs
with all water over 45 cfs to remain in Birch Creek. Both project plans call for
a 5 ¢fs minimum flow for riparian habitat maintenance along the 3,000 ft of Birch
Creek below your proposed diversion to the Reno diversion. Our initial Tack of
apposition to the original 45 cfs project was based on receiving all flows over
that amount to remain in the stream bed to help reestablish the poor riparian
zone below Reno diversion, by its closure as a result of your new canal. To
regain this valuable riparian area, we were willing to accept considerable loss
of the fishery productivity.

The present proposed project would preclude the reestablichment of the riparian
zone and result in a nearly total loss of fishery below your diversion even with
a 5 cfs riparian flow. The necessary minimum fishery flows needed to maintain
aquatic productivity is 22 cfs.

To mitigate these impacts you have proposed the construction of fish habitat
in the power ditch and the establishment of riparian vegetation along the ditch.
The project design presently being considered is acceptable with that proposed
mitigation with the following stipulations:

1. No dewatering is to occur for any reason in the ditch from point of diversion
 to Highway 28 (approximately 1.5 miles). We suggest a return ditch and
headgate be built near the highway to divert flow into the Reno ditch as
necessary for irrigation when repair and maintenance are needed below this

point.
\% Cadd i
* EQUAL OPPORTUNITY EMPLOYER o
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2. No alteration or work below the water line in the power ditch above the
highway without consultation and approval of the Idaho Department of
Fish and Game (IDFG) and Bureau of Land Management (BLM).

3. The establishment of a fishable wild trout population comparable to
that which presently exists below the proposed diversion. Trout are
to be replaced in terms of fish/mile not total numbers, soras to maintain
catch rates. )

4. Design the canal to allow for additional habitat improvement which would
increase the densities of trout by 300 percent. Present management
plans call for improvement on Birch Creek in the stretch to be impacted
by the hydroproject. Improvement projects presently in place on Birch
Creek show a 250 to 300 percent increase in trout carrying capacity.
We suggest that Dr. Griffith include additional meanders in his final
project design for fish habitat. The final plan will have to be submitted
to IDFG and BLM for approval.

5. The establishment of a minimum flow of 5 cfs past the diversion in Birch
Creek for riparian habitat maintenance. A continuous recording flow
measuring device will have to be installed.

6. The establishment of a riparian zone along the power ditch. This will
require a riparian habitat enhancement plan be written and submitted
to IDFG and BLM for approval

7. No bentoniting or sealing of canal after initial sealing. Gravel will
be added to provide substrate for invertebrate production.

8. A permanent diversion on Birch Creek with no headaate. Outiet work
would have to be designed to maintain a constant 5 cfs minimum flow.
A fish Tadder should be included in this design.

9. Permanent closure of Reno ditch once the deliverability of water from the
power ditch to the irrigators is shown.

10. Agreement by the Reno Ditch Water Users that the power ditch is Birch
Power Company's and that they have no authority over its operation
or maintenance.

if these stipulations can be agreed to, then we will remove our protest from
both water rights. These stipulations will also become part of the terms and
conditions for the FERC exception to licensing. OQur stipulations are designed
to give the power ditch from Birch Creek to Highway 28 the same protection and
productivity that Birch Creek has. Without this protection, the permanence of
the mitigation is questionable.

If you have further questions, please let us know.

Sincerely, .

- F[
IQI
Tom Reinecker

Regional Supervisor
Region 6

¢cc:  USFWS
Water Resources
Fisheries




M’ . . y GILSONITE
" Phone 233-9601 o ASPHALT SEALERS
MIDSTATE ez |

DISTRIBUTING, INC. sou seaLes

Route 1-Box 1144
Pocatello, Idaho
83201

April 4, 1984

Mr. Ted S. Sorenson
Sorenson Engineering, P.A.
550 Linden Drive

Tdaho Falls, ID 83401

RE:  RIRCH POWER PROJECT

Dear Mr. Screnson,
This letter is to follow up our conversation regarding the Birch Power Project,

Our product has been widely used in the past 22 years on various canals, waste
ponds, etc, 5513 so0il sealant was eriginally developed for the purpose of
reducing excessive leakage and loss factors on large canal systems.

Midstate Dist. of Idaho is the authorized manufacturer of the soil sealant
material of the northwest.

I have been to the Birch Creek project and have taken soil samples. More
testing will be performed at a later date to determine the amounts of sealant
material to be used to accomplish a .25 loss factor on this project. At

this time, through our testing we have found that we can contain within
allowable criteria. Midstate will give a written warranty for this project
on products and leakage.

L hope this information will be of assistance to you,

A

Sincerely,

SN

Don McGahey
General Manager

DM:kw
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UTAaH POWER & LIGHT COMPANY

1407 WEST NORTH TEMPLE STREET
PO, BOX B899

SALT LAKE CITY. UTAH 84110 | Department of Water Adminisiration
APPLICANT'S

Exhibit, T ¢

Date Admitted r,’?‘//f%%f P, |

February 14, 1984

Mr. Ted Sorenson
Birch Power Company
590 Linden Drive

Idaho Falls, ID 83401

Dear Ted:

I appreciate the opportunity I've had of discussing the Birch Creek
Project with you. It is my opinion that the project is well conceived and
the project cost estimates are reasonable. It it also my opinion that the
project is financiable,

When the Utah Power & Light subsidiary has received final regulatory
approvals, it would be interested in taking an equity position in the
project and helping you arrange debt financing.

Sincerely,

u{ﬁ%lgcq,,‘/

Brian D. Holt
Pirector, Customer Service
Planning & Research

BDH:t{ (19:27)

aner  TAIED

5 ‘s’-‘[w%
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THE CONTINENTAL BANK AND TRUST COMPANY

SALT LAKE Ci1Y, UTAH 84130

January 6, 1984

Depariment of Water Administration

APPLICANT'S
Mr. Ted S. Sorenson, P.E. . ﬂl/j
550 Lindon Drive Exhibit
Idaho Falls, Idahc 83401 Date Admitted L -2 E i
Dear Ted:

After reviewing option "B" of the Birch Creek project and preparing
a repayment schedule, it has been concluded that the project is financially
feasible, providing certain conditions are met.

One of the conditions is the approval of this project by the Idaho
Division of Water Resources which will allow tax exempt financing. Another
ocondition is securing an enforceable power purchase agreement with the
utility that will be purchasing the power from the proposed facility.

Once these conditions are satisfied and all permits and licenses are in
place, financing of the project can be pursued.

Sincerely,

Iyle J. Larson
Assistant Vigce Presgident

LI1/ad
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SALT LAKE CiTY, UTAY 84130

Department of Water Agministration
APPLICANT'S

=
October 25, 1983 Exhibit_Z?
Date Admitted 4-05 =81 £pc.

Mr. Ted S. Sorenson, P.E. - L.S,.
550 Lindon DRrive
Idaho Falls, ID 83401

After reviewing the Birch Creck proposed hydroelectric
project and preparing a repayment schedule, it has been
concluded that the project is financially feasible,
providing certain conditions are met.

One of the main conditions is the approval of your
project by the Board of Water Resources which will
allow tax exempt bonds to be issued., Another condition
is securing water rights which will aid in the signing
of a power purchase agreement with Utah Power & Light
Company.

These are the two main conditions., Once they are ac-
complished and all the permits and licenses are in
tact, financing of the project should be accomplished
within six to eight weeks.

Please feel free to call if you have any questions or
need any further assistance.

Sincerely

‘

. /
O -~

ST "‘k L

Lyle J. Larson
Assistant Vice President

LJL:nk

Enclosure

MICROFILMED
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(2)
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BIRCH CREEK HYDROELECTRIC PROJECT

Financial Feasibility Schedule

(3)

(1) Revenues based on Utah Power & Light rates

(4)
B

$ 20,000
30,000
40,000
45,000
55,000
70,000
85,000

100,000
120,000
145,000
176,000
200,000
230,000
270,000
320,000

(5)
1

$209,000
206,800
203,500
199,100
194,150
188,100
180,400
171,050
160,050
146,850
130,900
112,200
30,200
64,900
35,200

Grogs Operating Net
3ar Revenues Revenues Revenues
385 S§311,700 525,000 5286,700
186 317,800 25,000 292,800
387 324,400 25,000 299,400
ige 331,500 25,000 306,500
389 339,200 25,000 314,200
2990 347,600 25,000 322,600
391 356,700 25,000 331,700
392 366,300 25,000 341.300
993 376,900 25,000 351,900
994 388,200 25,000 363,200
995 400,400 25,000 375,400
8996 413,600 25,000 388,600
997 427,900 25,000 402,900
998 443,400 25,000 418,400
9599 458,534 25,000 433,000
(2) Estimated operating expense
{3) Revenues available for Debt Service
4, 6} 51,300,000 Debt € 11% for 15 years

(7) Revenues exceed Debt Service by 125 tinmes
(8) Surplus available after debt service is paid

Project Cost
Sinking Fund Reserve
kepair and Replacement Reserve
Total Amount of Bond

§1,60C,000

200,000
70,000

£1,906,000

(6)

Total

(7}

(8)

Coverage Surplus

§229,000
236,800
243,500
244,100
249,200
258,100
265,400
271,050
280,050
291,850
300,900
312,200
320,200
334,900
355,200

1.25
1.24
1.23
1.25
1.26
1.25
1.25
1.26
1.25
1.25
1.25
1.24
l.26
1.25
1.22

$57,000
56,000
55,900
62,400
65,000
64,500
66,300
70,250
71,850
71,350
74,500
76,400
82,700
83,300
77,800

MICRCFILMED
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Department of Water Administration
APPLICANT'S

Exhibit_~ &2
Date Admitted ‘/—5’5”‘5)7/ f/’fﬁﬂ

Feasibility of Developing a Trout Population in the Proposed . ‘
Birch Creek Hydroelectric Project Feeder Ditch

{Revised 5 April 1984)

To: Mr. Ted S. Sorenson, Birch Power Co.
550 ‘Linden Drive
Idaho Falls, ID 83401

By: J. S. Griffith, Ph. D.

Box 8007
Pocatello, ID 83209

MICROFILMED



The proposed hydroelectrlc project wouléd divert water froo Birch
Creek (Clark County, Idaho) approximately 3,000 feet upstream from the
existing Reno diversion and pass it through a feeder diteh approximately
29,500 feet in length before entering a penstock and power house. The
objectives of this report are to:

a. briefly describe the ehispiho agdatlic resources in the
3,000~foot portion of B1rch Creex that would be partially
dewatered

b. examine the feasibility of devel loping the proposed feeder -
ditch as habitat suitable for aLatalnlng a populatlon of

both wild and hatchery trout, and

c. suggest the construction design and necessary materials to
provide that habitat.

EXISTING AQUATIC RESOURCES

Birch Creek originates from springs in the upper portion”of the
watershed. Flous at the USGS Eightmile gatging station (elevation
5770 feet) immediately upstream from the proposed diversion have ranéed
frs= 36 to 71 cfs throughout May through Sssztzzter durlnv the periocd
1971-1980, averaging about 45 cfs. Tha mirinun recorded wag 11 cfs in
July 1967. Specific conductance of the water checked by And%ews (1972)
in 1970—?1 ranged frém 530-650 mhos/cm, indicating a relatively high
potential for biotic production. Channel gradieat in the lower river

is 1.6%Z. No systematic water temperature cat

4]

are available.
Land adjoining the lower portion of Birch (reek is largely publicly

owaed and administered by the Burea. of Land Management. Riparian areas



i

and aquatic habitat in_tiis arza have ‘been “"severely abused. Channel
changes, annual addition éi bentonite to the stream by downstream water
usérs, and overuse of rizariaa nabitat by livestock have restricted ' ’
aquatic improvements. Thesz problems predominate in the 1owé; six miles
of stream on national resourcz lands." (BIM 1975, p.ll& 4y. Objeétivés
of the 1975 BIM Manage:enf Plan include improvement and protection of
riparian‘areas and provisicn of bengfits for the multiple uses of water.
Specific objectives include increasing deepwater habitat by 100% withr

a goal of increasing the avarags size of rainbow trout in the lower 7

miles of stream from 8.3 to 19.3 inches.

Rainbow trout (Saim> gairdnari) are essentially the only salmonid

fish species present in thz areaz, although brook trout (Salvelinus

fontinalis) are reported tc bz Tresent in the-drainage. Fish populations
were examined by Idaho Fish aad Game personnel on i October 198?. Based
on. electroshocking samplzs taken in a 155-yard section 9nd a 185—yard
section at the point of the procosed diversi&n, they estimated the wild
trout population to be 2556 per nmile and 434 per mile at the two sites,
respectively, Trout size averaged épproximately 8.5 inches at both
siﬁes, with a maximum of 13 inches. Approximately 20,000 catchéble—
sized hatchery rainbow trou: zre stocked annually in the lower portion

of the river, with few survivinz in the area after the summer of

stocking. Approximately 537 of these hatchery fish are caught by

anglers. The catch rate of trout is close to 1 fish per angler-hour,

th: objective set by the Idzho Department of Fish and Game in its current

management plan. -~ 7 - -

 MICROFIMED



" at tha site of the proposed dlver51on &nd bssed upon thlS feel tﬂat the" T

'aE”rElafiVélf'Iow_levelé'5& the SEalldwhéséiag the water, maklng it unsu1tab]e

are not 11m1ted by food sup;ly

Yo . - A

On 14 June 1983 I electroshocked 2 short section of Birch Creek-

Idaho Fish and Game Department estlmate of fish size and abundapce is

reasonable. ‘I also captured.shorthead_sculgln_(Cottus_confusus) in

slackwater areas, although sculpin populztions are at a low level.

Rainbow trout populations in lower Birch Creek appéar'to be'held

habita& for larger Erout. Probability of usz curves compiled‘for adult

;;inbow trout (Bovee 1978, Figure 1) suggést that water dépth-of afﬁut L

2 feét or gréater is requiréd. | |
-.Qualitative.aquatic invertebrate samples from Birch Creck.were- - - -~

nade by Andrews (19?2 and in BLM 1975), but no cuantitative data were . ...

avallanle. On 14 June 1983 I took a séries of four Hess net samples

(mesh size 390x.) from a riffle.at the site o the proposedrdivérsipnf

A total of 20 tax;.of invertebrates was coliectedl(Table.l)} Diver;ity

and adusdacie were fypical of the Lost Zivers, indicating a moderately

high level of production and a good substrate. Some Ebggg_comprised-thg

unl?‘aquatic vegetation present. From-these samples,- it appears: that- i

the aza11ab111ty of invertebrates for trout food is good and fish populatlons

Mmaﬂﬂ
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Figure 1.

Probability ©of use curves for UtiliZ¢[‘.10n of water” veloc1ty - R

and water depth by adult rainbow trout. * From Bovee 1978

o _ ]
1 - ( ,
[}
-
o
,_,no
E —~ o P
1
=
[nn]
[ -
oy
[ B
_ . 23 Vs / — .
| ~ J 4 .
T [ =]
- [=]
‘;q .
¢ i 2 b4 . 1 2 3 ¥
WO TIT e WWTASECH CLPTH FT)
: .
! 1
Ih-’ . -
- ° - -

IS



Table .1. Aquatic invertebrates collected in Zour Hess net samples
fred Bireh Creek at site of proposed hrdroeleztric project diversion,
14 June 1983. _ S S

-
4

XTM3ZIRS IN SAMPLE

taxon | 1 2 3 4 ' e
EPHEMEROPTERA
- Baetis tridcaudatus . 7 6 21 10
Echemerella @emis - : . . 51 35 : 28 . 194
Ephezerella grandis . 0 & 1 3
Rnithrogena hageni 1 16 19 0
Para1eptoph1eb1a heteronea 0 0 o 4
PLECOPTERA
Claasenia sabulosa 2 6 4 0
Isoperla sp 1 4 0 1 _ .
Cultus sp. T 6 9 14 8 '
Preronzrcella badia - 1] 1 0 1
- Pteronarcys californica L 1 o o .
TRICUOPTERA .
Hvdropsyche gp, , : 5 1 4 6
Rhyazophila sp. _ 2 3 2 1
COLEZ0OPTERA - : ~
Optioservus quadrimaculatus 0 2 0 -1
PIPIZRA :
Chironomidae - larvae 437 321 340 56 \
Chironomidae - pupae . ‘ 8 9 6 2
Atherix ' 2 0 0 1
Hzxatoma - . . .G 0 0 1
NON-INSECTS
Terballaria 1 2 5
Lumbriculus 0 33 37 47
Lvmnea 1 4 2 1
Pnysa 0 1 2 2
Total Number- 523 .78 465 380
Total taxa : 1z 17 13 17

Extrapolated number/m2 : 8358 7428 7440 6080




PROPOSED AQUATIC ENVIRONMENT

The portion of the proposed feeder ditch to be developed ag trout
habitat would originate at the proposed diversion where Birch Creek b
passes between Townships 8N and 9N and Would_extend to the east to
Highway 28, a distance of 8,000 feet. The overall gradient would be
approximately (.1%. The system would be designed to carry a normal
flow of 70 efs. Typical width of the channel bottem would be 4 feer,
with bank slopes of 1:1. Channel substrate will be local alluvial gravel
overlving a bentonite o¥ polymer sealant.

The feeder ditch should be capable of maintaining a substantial
population of rainbow trout given a continvous flow of water. The design
goal is to provide habitat to sustain a minimum of 560 trout (370 trout/
mile), a density equivalent to that in the 3,000 feet of Bircﬂjé%gt would
be dewatered by the project. The expected average size of trout in the

feeder ditch would likely exceed the present average size of 8.5 inches

in the lower portion of the creek.

1. A total of 24 meanders would be incorporated into the new
channel, giving a spacing of 330 feet on average between meanders.

2. An average water velocity of 1.5 to 2.0 feet/second would be
maintained to provide an ideal range for rainbow trout and for
_aquatic insect production.

3. The average water depth would range from 3 to 4 feet, except

in rifflies.

~4- : I8 55y |
| MICRGE: Ep



Six riffles 15 feet wide by 30 feet long would be made

by introducing washed alluvial gravel and spacedﬁrelatively
evenly throughout the 8,000-foot section.  They would

enhance aquatic iﬁsact production, aerate water, and

provide spawning substrate fbr trout.

Instream cover would be provided in the form of 100 three-foot

diameter boulders placed singly and in pairs. In addition,

green conifers would be anchored to the stream bank in

alternate meanders to provide cover for juvenile trout.

In the remaining 12 meander pools, overhead cover would be
added in the form of pairs of logs anchored into the bank.

Footbridges would Bé installed at intervals along the
channel for the convenience of anglerﬁ. )
Ripérian vegetation would be established as describéd in
the riparian habitat enhancemen£ plan.

Additional habitat could be developed in the future by

the placement of additional boulders and the construction

of wing deflectors in the stream portions between meanders.

MICROFILED
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MATERTALS REQUIRED

‘boulders: approx. 3 ft. diameter B RS
100 total - ' ' ' S

washed alluviél'gravelz 1/2 to 1 1/2 im.
. : 5@ cubic yds..

"logs: 8 in. x 10-15 ft.
24 total, with anchor cable and rock £fill

green conifers: approx. 15 ft. long
12 total, with anchors and cable

-

fencing: as needed

footbridge materials

MICROFIMED



.-

Colonization by invertebrates and fishes

The newly-constructed sereaz should be partiallyrcolonizad by.reinbow ;
trout fromrBifcﬁ Creek during the 1nitiai,eummer of.eperatioef: Some of the‘A e
haechery fish stecked ieto lower Bireh Creek at'nreseﬁt fyﬁicaily mcve R
downstream occasionally leadincr to 1oss of substantial numbers inte - the A

unscreened Reno dltch {BLM 1975) This 1S 11kely due to a lacP of adequate L .

habltat in the existing cha:nel and a tendency toward normal downstream
dispersal espec1ally if water temperatures at time of stocking are below
10 ¢ (Cresswell 1981). Eabitat in the new feeder ditch shou‘d be morxe
attractive fer these fish, and Tany woeld be expacted te take up residence.
Colonization by wild rainbow trout would also be expected, but due to the
low density populations u;streaﬁnthis weuld not be particularly rapid.
Colonization by aquatic invartebrates'depends principally upon the
quality of fhe souce of i:dividuels available for colonization and the
distance from that.source. Ip Summit Creek in the Little Lost draimage,
arezs of stream bottom were completely recolonized in one month du;ing summer
_ _ 7 N :
ifrthey were immediately adiacent to a seurce;(Griffith and Andrews 1981).
In éh;irrigationicanal leading from the Big Lost River, coloﬁizatioﬁ of the
upper 2.6 km was complete after four summer months (fuller 1981). Downstream.
in the canal from that point, some invertebrate species declined in numbers °
but levels of the species cest izportant for trout food stayed high for an
additional 5 km. Flow in that canal wae oply.BZ of that expected in the
Birch Creek feeder ditch, azd insect drifr in the latter should be more

rapid. Food organisms should develop quickly emough to support trout as.

they enter the feeder ditch,




Project monitoring

It is recormended that ralatlvely intensive monitoring be conducted ;
for a Z—year perlod followlno completlon of tHa project. This could be
carried out by an ISU flsherles graduate student supervised by myself., N
Honitorlng should concentrate on assessing i _ _' _ _ ' E

l;m cclonlzatlon rates of fishes and aquatic invertebrates
2. ‘distribution and size of trout in feeder dltch especlally
' utilization of habitat structures
3. angler effort ard catch (creel census)
4. turbine mortality .
5."1ce formation and possible fish mortality in winter

The student would reside on the site in surcer, during which time
- the creel census, electroshocking to assess fish populations, and sampling
to monitor invertebrates would be conducted. Thz student would visit

the site-apprbxi:ately monthly during the remainder of the 2-year period

to collect supporting data.

'Fot the ﬁroject and fish populations to be coﬁpatiblé, i;'wiil be
neﬁessary to prevent dewaterlng of the channel dun to sprlng washouts,
mechanical brea‘cv:h::.t.a-n.s,‘k.\nata:.~ Also, it will be im;grative to avoid the | \
addition of substaﬁces (dem;ssing agents, benteonite, ete.) in concentrations
that are toxic or stressful to trout. |

Somg initial stocking of raimbow trout inte the project area will
"probably be afpropriate, but it would be advantageous to develop a self-
sustaiﬁiﬁg population of wild rainbows that are adapted to conditions there.

To do this, it may be necessary to protect wild fish from excessive angler

harvest,'possibly be closing a different section for 1-2 years on a rotation

s WCROALMED
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UNITED STATES OF AMERTCA

62, 267
PRDERAL ENERGY REGULATORY COMMISSION mmmmwn‘ N.

Birch Power Company ) Project No, 7194-000

ORDER THSUING FRELTMTNAKRY PRRMIT

{ Issued Septemuge 7, 1985 )

The Parmittee 1/ filed an application for prelimimary peomit under
Section 4(£) of the Fedaral Iowar Act tAct), 16 u.s5.C. 797(€),

for the progosed water power project, as described in the attached
pubklic notice. 2/

Notice of the application was published in acenrdance with Section
4(f}. of the Act and the Commission's requlationa, All protests
that have been submitted, petitiens to intervense that have heen
granted, together with all comments filed hy Pederal, Btate, apd
local agencles have been fully considered in determining whether
to isgsue this permit. No pérty or agancy commenting an the
application objected to the issuance of the peowmit,

Effects of This Preliminary Permit:

The purpose of any preliminary permit is to maintain priority of
application for a license during the term «f the permit while the
Permittee conducts investigations and s res fdata necessary tn
determine the feasibility of the propos project and to prepare
an acceptable application for license. A preliminacy permit does
not authorize construction of any project works. This permit dowes

1/ In this, "permittee” refurs ro the appligant or applicaocts
namad in the caption for this proceceding.

2/ Authority to act on this matter is delegated to the Director,
Division of Hydropower Licensing, Difice of Rlectric Power
Regulation, under £375.308 of the Commission's reguiatinns 1A
C.F.R. §375.308 ¢1981), FRRC Statutes and Regulations v 30,23A,
This order may he appealesd tn ‘the Commission hy any party
within 3D days of its issuance pursuant to Rule 1902, IR C.F.k.
385.1902, FERC Statutes and Regulations 4 29,052, 47 Fed, Req.
19014 (1982). Filing an appeal and final Commission actien on
that appeal are prerequisites for €lling an application for
rehearing as provided in Recrion 313(a) of the Act. Filing an
appeal does not operate as a stay of the effective date of

this order or of any other date specified in this order, except
as specificelly directed by the Commission,

BC--A=10
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reguire the Permictee to conduct certain studies, but under conditi
which will assure that those studies cause no significant adverse
environmental impacts. Por these rea%ons, the {ssuance of this
preliminary permit is not a major Federal action significantly
affecting the quality of the human environment,

Any concerns raised in the comments, protests, or petitions to
intervens addressing the potential effects of actually constructing
and cperating the proposed project are not affected hy the is=zuance
nf a preliminary permit,

The Articles of this permlt provide for studies, in coordinaticn

with the appropriate agencies, ta address the technical, economie,

and environmental considerations related tu the proposed projsct,
Should the Permitte2 find the project te be feamihle and file an
application for a license, all interested persons and agencies

will be given notice and have an opportunity to review the application,
present their comments concerning the project and the effects of

its constructien and operation., and seek to participate in the
licensing proceeding.

The named Permittee is the only party entitled to the preference

and prieority of application for license afforded by this preliminary
permit, In order Lo invoke this permit-based priority and preference
in any subsequent licensing competition, the named Permittee must
Eile an application for license as the sole applicant, thereby
evidencing its intent to be the sole licensee and hold all proprietary
rights necessary for the conskruction, operabion and maintenance

af the preposed project. Should any other parties intend to hold
during the term of any license issued any of these propristaty

rights necessary for project purposes, they must he included as

joint applicants in any application for iicense filed. In such an
instance where parties other than the Permittee are added as joint
applicants for license, the jnink applicacian will not bhe eligible
For any permit-hased preference or priority. City of Fayetteville
rublic Works Commission, Project No, 3137, et al., "Order Determining
Preference, T[ssing Preliminary Permit and DEn¥ing Competing
Application® {16 FERC % 61,209). :

Term of Permit:

The proposed project is considered a small scale development,
Feasibility studies for small prajects are limited in scope and
should not reguire the maximum term for a preliminary permit (36
montha) permitted under the Act, Therefora, the term of this

permit ig limited to 24 months. Review of this project indicates
that this permit term should be fully adequate to complete the
necessary studies if they are purszued expeditdnusly., Extension

of the term of rhis permit will not he granted, except in unusual
civcumstances where yood cause for extension is clearly demonstrated,

MICROFILMED




It is ordered that:

[A) A preliminary permit is issued to the Permittee for the
proposed project as described in the attached notice, for a perind
etfective the first day. of the month in which this permit is issued,
and ending either 24 months from the effective date or on the date
that an application for license submitted by the Permittee has
been accepted for filing, whichever nocurs First., This parwmit is
subject to the terms and condlitions of the PFederal Power Act (Acth),
which is incorporated by reference as part of this permit, and
subjact to the regulatinns the Commission issues under the provisions
of the Act.

i) This permit is atso subjecht to Articles 1 through 6 set
forth in Form P-1 (revised October 1875%), entitied "Terms and
Conditions of Preliminary Permit,” attached to (reported at 54
FPC 1797) and made a part of this permit, and suhjecht to the
following special conditions set forth as additional articles:

Article 7. 1In the intarest of protecting and developing the
natural resources and other environmental values of the project
area, the Permittee shall consult with the appropriate Federal,
State, and local agencies in their Elelds of responsibility and
expertise, shall conduct its project investigations in a manner
which protects the environmental integrity of the area, and shall
fully explore all fFeasible alternatives to the project and alternative
prnjaect designs, taking inlo account impacts on natural resources
and other environmental values, Theseg resources amd values include,
but are not limited teo: forests, land management and treatment,
fish, wildlife, recreation and public use, flood regulation, water
and air guality (inecluding water supply, ground-water studies,
waste treatment and disposal), public health and safety, archeological,
nistoric and cultural sites, threatened or endangeved species of
flora and fauna, and scenic and aesthetic valuas, The Permittee
shall initiate and conduct , o have tuclend, 1y studivs khal
may be necessary to determine khe impact of the cnnstruction and
operation of the proposed project on these natural resources and
values and measures needed to protect and develop them or ta provide
for their mitigation or replacement, including alternative designs
and operational measures, and shall utilize the results of these
atudies in the preparation of the relevant exhibits aor reports
required to accompany any application for a license to consbruet
and operate the praoject. In connection with studies pertaining to
archecleogical and historic and cultural sites, the Permittee
shall consult with the Srate Historic Preservation Officer for
each state in which any pars of the sisct would he located, and
the National Park Service of the 1, Napartment of the Interior.

Article 8. “he Permittee shall submit in triplicate aL the
ciose of @ach six-month period from the effective date of this
permlt, to the Director, Office of Electric Power Regulation, with
a2 copy to the FERC Regional ‘Engineer for the Region in which the
proposed project would be located {the Commission's authorized
representative for the purposes of this permit), or te any other
officet the Commission may designate, and a copy, if reguested, to
any agency consulted, accurate statements of the progress of all
investigations, consultations, and studies accomplished during the

period and of work contemplated under this permit For the ensuing
pericd.

Article 9. The Permittee shall, for the purpose of assuring
the cooperation required by the termg of the permit, designate a
liaison officer to act for the Permittee in keeping appropriate
Federal, State, and leocal agencies gpecified in this permit currently
informed ahout the progress of investigations throughout the teem
of the permit, The liaison officer shall communicate with those
agencies within 60 days from the date of issuance of this permitk.

wwmmnwmwa.e:mmmwawnnmmmjmwp.acwwsonjmwzwr*mw :mnﬁoz
of the permit, consult with the .S, Fish and Wildlife Sepvice of
the Department oFf the Interior, the State Fish and game agencies,
Yhoshone-~Bannock Tribes and the National Marine Fisheries Service

of the U.§, Department of Commerce if the project affects anadromous
fish, ko obtain their views and recommendations on studies to he
conducted during the term of the permit to assess the effect that
the proposed project might have on fiah and wildlife resources,

and the facilities or measures that may be needsd Lo conserve and
develop those resources., A copy of the report on the Permittee's
study shall be filed as part of the fish and wildlife exhibits or
reports of any subsequent application for license.

Article 11 . nuring the development of fish and wildlife
report pursuant o Article 10, the Parmit Y shall take into
account the regional fish and wildlife program develcped
pursuant to the Pacific Northwest Electric pPower Planning and
Conservation Act. Any inconsistencies with the regional program
must be specifically addressed in any fish and wildlife report
of any subsequent application for license or exemption.




Article 12. The Permitteer shall consult closely during the
term of the permit with the Shoshone-Bannnck I'ribe and Bureau
of Indian Affairs as part of its study effort to determine whether
the proposed project would adversely affecrk rhe Shoshonz-Bannock
Tribe's interests, and if so, what mitigative measures should be
undertaken, The Permittee shall alsc keep the Shoshone-Rannock

Tribe informed as to the progress of investigations throughout
the term of the permit.

et & 2

Quentin A, Edson
Directar, NDivision of
ydropower Licensing
£5%

UONITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Hotice of Application Filed with the Commission

C-73-F

Taks notice that the following hydroelectric application

has been filed with the Fedsral Energy Regulatory Comnmiesion
and is avalleble for publiic inspectiont

»
4
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Type of Application: Preliminary Permit
Project No: 7194-000

Date Filed: April 5, 1983

Applicant: Birch Power Company

Rame of Project: Birch Pruject

Location: Birch Creek, Clark County, Idaho
Flled Pursuant to: 16 10.5.C. §4791(a) - 825(r)

Contact Person: Ted S, Sorensaon, 550 Linden Dr., Idaho
Falls, Idabo 83401,

Comment Date: JUL 23 ol

Description of Project: The proposed ali new run-of-the-
creek project would utilize lands of the United States
administered by Interior's Bureau of Land Management and
would consist of: (1} a concrete diversicn structure with
sill elevation 5,654 feet m.s.). and having radial gate
control and a fish ladder; (2) a 34,000-foot-long S~Eoot-deep
@arthen feeder ditch; (3) a forebay having a surface area of
1/3-acre and a gross storage capacity of 2 acre—feet at
surface elevation 5,626 feet m.s.l.; (4} a screensd intake
structure; (5} a 42-inch diamever 4,700-font-long steel
penstock; (6} a powerhouse containing a generating unit having
a rated capacity of 1,100~kW operated under a 276-foot head
and at a flow of 60 cfs; (7} a 0.2«mile-long transmission
line; (8) an 18,900-foot-lonyg earthen outfall ditch; and

(9} appurtenant facilities,

Purpocse of Project:; Project energy would be sold to Utah
Power & Light Company. Applicant estimates that the average
annual generaticn would be 3,000,000 kWh,

This notice also consists of the folleowing standard
paragraphs: Adb, Adc, Add, B, C and D2.

Proposed Scope of Studies under Permit: A preliminary permit,
if issued, does not authorize construction. Applicant seeks
issuance of a preliminary permit for a pericd of 24 months,
during which time it would perform studies and, if Feasible,
would prepare an application fovr an FERC license. Applicant
estimates the cost of the work under the permit would be
$25,000.

L4b.

Adc,

No Existing Dam -- Anyone desiring to file a competing
applicatien for preliminary permit for a proposed
project where no dam exist$s or there are propecsed

to be major modificationsg, must submit to the
Commission on or before the specified comment date

for the particular application, the competing appli-
gation itself, or a notics of intent te file such an
application (see 18 CFR 4.30 to 4.33 {1982)).

The Commission will accept applications for license or
exemption from licensing, or a notice of intent to
submit such an application in respones to this notice.
A notice of intent to file an application for license
‘or axemption must be submitted to the Commission

on or before the apecified comment date for the
particular application. Any applicaticn for license

or exemption from licensing must be filed in accordance
with the Commission's regulations (see 18 CFR 4.30 to
4.33 or §54.101 to 4.104 (1982), ms appropriata).

Wil
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A4d., Submission of a timely notice of intent to file an B. Comments, Proteste, or Motions to Intervene = Anyone may

application for preliminary pesmit allows an interested : BUbmit comments, & protest, or & motlen Lo iatervene in

accordance with the reguirements of the Rules of Practice

and Procedure, 18 C.F.R. §4285.210, .211, .214 (1%82).

In determining the mppropriste action to taks, the Commission
will consider all protests or other comments filed, but only
those who file a motion to intarvene in accordance with the
Ccommission's Rulas may become a Party to the proceeding. ~ Any
comments, protests, or motions to intarvens must be recelved
on or bafors the specifiad comment date for the particular
spplication.

person to file an acceptable competing application for
preliminary permit no later than 60 days after the
specified comment date Ffor the parcicular application.

Dz.

4 comments on the described application.

, (A copy of the application may ba obtalned by agencieas
directly -from the Applicant,) If an agency does not

€. Plling and Service of Remponsive Documente — Any £ilings must file comments within the time specified for filing
Bear In all capital latters the title YCOMMENTS®, °NOTICE OP comments, it will be presumed to have no comments. Ona
INTERT TO FILE COMPETING APPLICATION®, “COMPETING APPLICATION®, copy of an agency's commenta myst alac be sant to the
"PROTEST" or "MDTION TO INTERVENE®, as appllicable, and the Applicant's representatives,

Frojsct Number of the particular application to which the filing
is in response., Any of the above named documents must be filed
by providing the original and the number of copies reqguired by
the Comnission's regulations to: Kenneth F. Plumb, Bacretary,
rederal Energy Regulatory Commission, 825 North Capitol Strest,
R.E., Washington, D.C. 20425, An additional copy must be sent
to: Pred E. Springer, Chlef, Applications Branch, Division of
Bydropower Licensing, Federal Energy Regulatory Commisalion, Rocom
208 RB at the above address, A copy of any notice of intent,
competing application or motlon to {ntervens must alsc be

served upon each representative of the Applicant specified in
the particular application. :
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Fform p=-1
(Revised Qctober, 1975}

FEDERAL ENERGY REGULATORY COMMISSION

TERMS AND CONDITIONS oF
PRELIMINARY PERMIT

Article 1, The Permittee shall make such engineerin
and other wn<nun»annpo=u. Becura such data, and vmnuona mmaw
ACts as are nacessary to determine the feagibility of the
prepoied project and, if said project is found to be feagible,
o prepara an application for licenss for the project that will
WMEMM nwuuouambou t»nwnnchnmbw rules and regulaticns of the
ssion. n cAr out the reguiremen ]
the Permittee nupu.wu.@ d a *3 of this permit

A. Install as goon ag practicable, and thereafter
maintain, such stream gages and stream-gaging stations
as the District Engineer of the United States
Geologlcal Survey hnaving charge of stream-gaging
operations in the region shall designate as necessary
and best adapted for the purposa of datermining the
stage and flow of the stream or streams affaectad by
the proposed project, and shall provide for the requirsd
reading of. such gages and for the ddequate rating of
such stations, Ths number, design, location, and time
of installation of gages and stations, the rating -of
such stations, and the determination of the flow of
the 2ffected stream or streams, shall ba made under
the supervigion of, or in coopearation with, the
District Enginear of the United States Geological
Burvey having charge of stream=-gaging in the regien of
said project; and the Permittes shall advande to aald
Gaclogical Survey the amount of funds estimated to be
neceaagary for guch supervision, or ceoperation for such
pariods as may be mutually agread upon. The Permittes
shall, to the satisfacticn of tha Commission, keep
accurate and sufficient records of the stage and flow
of the affected stream or streams, and shall make such
Tecords available to the Commission at such times as
the Commisaion may prescribe, : .

B. Sink such test pite or makse such borings or othe
foundation explorations, and make such AmnMHHon ther
.gaologic studias and tests on foundations and £il1
materials, as are neceSsary to support preliminary
- engingering designs and cost astimates.

C. Begin the regquirsd investigations within 60 days
after acceptance of the permit, and thereafter prosecutse
said investigations in such manner and at such rate as
in tha judgment of the Commission will ensure their
complation within the peariod of the parmit.

D. PFurnish with any application for license subsequently
filed with the Commission copies of engineering and
geologlc reports, results of tests and analyses, and

any other information secured in connaction with the
investigations, examinations and surveys ceonducted

undar this permit, : ,

E. Exercise appropriate measures at all times during
field studies to prevent irreparable damage tg the
environment of the proposed prodect., All test sites
shall be restored as closely as possible to their
original eondition, and to the satisfaction of the
Cormission'a authorized rapresentative, or, where
Federal lands are affected, to the satisfaction

of the agency administering such lands. i

Article 2. A licensa will be issued for the proposed
project only if in the judgment of the Commission said project
will be best adapted to a comprehensive plan for the ismprove-
ment or development of a waterway or watefways for the use or
benefit of interstate or foreign Cormmerce, for the lmprovement
and utilization of water power development, and for other
beneficial public uses, including recresational purposea., 1In
reaching & decision on the desirability of issuing a license,
the Commission will consider, among other things: -

A. Whether the maps, plans, and specifications are such:

(1) That full, practicable utilization will be
made of the water, storage possibilities, and
head at the sita to be developed;

{2) That the structures will be safe and constructed
in accordanca with good enginearing practice; and

(3) That 2ll unnecessary wnnnuw losses, whether in
hydraulic works or in mechanical op,alectrical
egquipment, will ba avoided.

B. Whether in relation to existing or probable future
projects upon the same or adjacent streams, the potantial
for the fullest practicable utilization of the available
wateyr, storage possibilities, and head will be maintained,

VICROFILMED
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C. Whether said project will be in general accord with
the most beneficial utilization of the water for
navigation, water power, irrigation, or other public
uses, and for aiding flood control, reclamation, and
similar developmants,

D. Whether proper provisicn is made for present or
future electrical interconnection with other projects
or systems in order to take advantage of diversity
of atrezmflow and of power demands.

E. Whether the use to which the power will be devoted
is, in general, in accord with the public interest.

¥. Whether ﬂum.wuvwwonbnAHm financially able to carry
ocut tha development,

G. Whather tha construction, maintanance, and operation
of the proposed project works will interfere or be in-
conpistent with the purpose for which any reservation,

as defined in the Federal Powaer Act, was created or acgquired.

Article 3. The priority granted under the permit
shall be loat if the Permittea faila to fulfill the regquire-
ments. of the permit, if the permit is canceled by order of the
Commission, or if the Permittee fails, on or before the
axpiration date &f the permit, to file with the Commissicon
or its dasignated agent an application for licensa for the
proposed project in conformity with the Commission's rules
and regqulations then in effect.

Article 4. The Permittee shall keep accurate records
of all expenditurss made for the purposes authorized by
the permit, together with all vouchers and othar supporting
data relating to such expenditures, which racords and
related materials shall be retained by the Permittee,

Article 5, The permit confaras no authority upon the
Permittee to undertake construction of the proposed project,
or any part thereof, or to occupy or use lands or other
property of the United States for the purpases of construction,
unless spacific permission is given by the Cormission for such
ococupancy Qr use; and neither the granting of such authority
nor the parformance of construction work, whether with or
without such aunthority, shall be deemed to have created any
equities or to have established any rights with respect to
issuance of a license for the proposed project, beyond what
would have been cresated or established had such authority
not been given or such work not been performed.

—dn

Article 6. The parmit ls not transferable and may
be canceled by order of the Commission upon failure of the
Permittea to begin in good faith, or to prosecute diligently,
the investigaticns, examinations, and suxveys contemplatad
under the permit, or to comply with any other conditilons
therein, or for any othar good causs shown after notice
and opportunity for hearing,



'*:fe of |ldaho .
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise. idaho

JOHN V. EVANS Mailing address:
Governor Statehouse
Boise, idaho 83720
A KENNETH DUNN {208) 334-4440
Oirecior

August 25, 1986

RE: Permit Nos., 32-7123/7136

Ted 5. Sorenson

DBA Sarenson Engineering
2988 Tipperary Ln.

Idano Falls, ID 83401

Uear Permit Holder:

This office acknowledges receipt of the Assignment of the above referenced
permits to you.

Enciosed for your records are copies of the permits. Be sure to note the special
conditions of approval on the fourth pages that identify requirements necessary
for developing the permits into licensed water rights.

If you have any questions on this matter, please feel free to contact us.

Sincerely,

JIM JOHNSUR
Water Rights Supervisor

JJd:isc
Enclosures
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Permit Ng. 32~ 1136
ASSIGNMENT REVIEW CHECK LIST

-Signature of Permit Honer? ‘{cc.. (?r‘:s* Lc&e.n.i‘

- 2. Notary? o Yes -
3. _a.“FuHAssignment?_ | es
b; Partial. Assignment? -~
4, "No ‘assignment” cond1t1on on perm1t? - “5 O
. Commencement of Works rece1ved? | “~}4A
a. Commencement of works requested?
b. Show Cause Order drafted & sent? -
¢. Cancellation neﬁessary?
p. _Affidavit of residency required? 0 |
7.. Extension granted due to Titigation? -0
. {If yes, commencement of. works is not required.)
1. Type permit summéry sheetf/f ' .- = o lo —
2. Coding sheet. V. B ég&“ﬂ*f%“*—;*-f-i;h
. 3. .A;knowledgeméﬁt Ite’t,tz’e_r“ tjbe. | - 47&10" (31;7/2@

Copy to region.

Date é) -25—86

Employee'<if}72°~7
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DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

Mailing address:
Statehouse
Boise, Idaho 83720

A. KENNETH DUNN | - - | (208) 334-4440

Direcror

August 19, 1986. |
RE: Permit Nos. 32-7128/7136 | ’

Birch Power Co.
550 Linden Dr,
Idaho Falls, ID 83401

Gentlemen:

Enclosed are copies of the approved Applications for Amendment submitted
in connection with the above referenced permits.

If you have any gquestions concerning this matter, please contact us.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

Jd:sc

Enclosures
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DATE B- 15 - B .

CFILE32.-912%
| 32- 1150
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Form No. 211a . .

11/78

State of Idaho
Department of Water Resources

AMENDMENT ANALYSIS SHEET

INITIAL REVIEW BY:
Right Number 32— 7¢ 3‘9/3‘&7/ zgpplicant
Purpose of Amendment: O Change point of diversion. O Add diversion point(s).

O Increase amount, ){ Change place of use. 0O Other

CHECK:
t%/g—Er Description of amended point(s) of diversion. ALY
MA.._I:I——— Amount, nature and period of use. Hinereased-delay-date-ofpriority. P/D NE NS

DK Description of amended places of use. Lf expanded, delay-date-ot-priority. 3.3
@l(._()wnership of point of diversion and place of use. TEN IQ 30
&F- Mep. oD AL /

@L Signature (must be permit holder}. ANEMDE. =T T BIJE eWe

i Fee. ‘-"5“"’" G- B ol pecs Th mEME S 14 TEN L3R

0 Existing water rights from the same source, amended place of use. N/q
O  Right number(s) : ™
O Yes N No  Should amendment be advertised? - PR Wiemo oy Ken
Oe—Xeg 1 No __ Should date of prierity-be-deteyed?—H-yes—to-what-deter——

*

FINAL REGIONAL PROCESSING REVIEW:

O/A- —8 Affidavit of publication received.

0 /A’ ~E7  Amendment published correctly.
WA —FET"  Protests processed.

@Approve.

O Deny.

Conditions @er‘SU.n_v\JL‘ kt) Ol - - - -

By _ .13\ Date §-19-&&
STATE OFFICE PROCESSING:
O Amendment correct and complete. By Date

O  Approved copy sent to applicant and to Region. By Date
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SBe of Idaho .‘
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

Mailing address:
Statehouse
Boise, ldaho 83720

A KENNETH DUNN - (208) 334-4440

Direcror
SEPTEMBER 1, 1985

DEAR PERMIT HOLDER:

ACCORDING TO OUR RECORDS, YOU ARE THE HOLDER OF A WATER PERMIT ON WHICH PROOF OF
BENEFICIAL USE OF WATER WAS NOT SUBMITTED BEFORE JULY 1, 1985, WHICH INDICATES YOUR .
PROJECT IS NOT COMPLETE. THEREFORE, YOU NEED TO BE AWARE OF CHANGES IN IDAHO LAW,
EFFECTIVE JULY 1, 1985, WHICH IMPACT ALL WATER PERMITS ISSUED BY THIS DEPARTMENT,

SPECIFICALLY, PURSUANT TO SECTION 42-203D, IDAHO CODE, THE DEPARTMENT MUST REVIEW ALL
PERMITS FOR WHICH DEVELOPMENT OF WATER USE WAS NO COMPLETED ON OR BEFORE JULY 1, 1985, TO
DETERMINE IF THEY MEET THE NEW REQUIREMENTS OF CHAPTER 2, TITLE 42, IDAHO CODE. RULES
AND REGULATIONS GOVERNING THE RE-EVALUATION OF PERMITS ARE NOT YET FINALTZED. HOWEVER,
IF YOU COMPLETED THE DEVELOPMENT UNDER YOUR PERMIT BEFORE JULY 1, 1985, YOU SHOULD SUBMIT
A PROOF OF BENEFICIAL USE STATEMENT, STATING THAT THE PROJECT WAS COMPLETED BEFORE JULY
1, 1985 SO THAT YOUR PERMIT WILL NOT BE SUBJECT TO THE REVIEW REQUIREMENTS OF SECTION
42-203D, WHICH READS AS FOLLOWS: '

42-2030. REVIEW OF PERMITS - OPPORTUNITY FOR HEARING. - (1)THE DEPARTMENT SHALL
REVIEW ALL PERMITS [SSUED PRIOR TO THE EFFECTIVE DATE {JuLy 1, 1985] OF THIS
SECTION, EXCEPT TO THE EXTENT A PERMIT HAS BEEN PUT TO BENEFICIAL USE PRIOR TO
JULY 1, 1985, TO DETERMINE WHETHER THEY COMPLY WITH THE PROVISIONS OF CHAPTER 2,
TITLE 42, IDAHO CODE. IF THE DEPARTMENT FINDS THAT THE PROPOSED USE DOES NOT
SATISFY THE CRITERTA OF CHAPTER 2, TITLE 42, IDAHO CODE, THEN THE DEPARTMENT
SHALL EITHER CANCEL THE PERMIT OR IMPOSE THE CONDITIONS REQUIRED TO BRING THE
PERMIT INTO COMPLIANCE WITH CHAPTER 2, TITLE 42, IDAHO CODE., IF THE DEPARTMENT
FINDS THAT THE PERMIT SATISFIES THE CRITERIA ESTABLTSHED IN CHAPTER 2, TITLE 42,
IDAHO CODE, THEN THE DEPARTMENT SHALL ENTER AN ORDER CONTINUING THE PERMIT,
(2YTHE DEPARTMENT SHALL PROVIDE AN OPPORTUNITY FOR HEARING IN ACCORDANCE WITH
SECTION 42-1701A, IDAHO CODE, AND SECTIONS 67-5209 THROUGH 67-5215, IDAHO CODE,
FOR EACH HOLDER OF A PERMIT THAT IS PROPOSED EITHER TO BE CANCELLED OR MADE
SUBJECT TO NEW CONDITIONS.

YOU MAY OBTAIN PROOF OF BENEFICIAL USE FORMS FROM THE DEPARTMENT. IF YOU HAVE ANY
QUESTIONS, PLEASE LET US KNOW,

SINCERELY,

A P S
L. GLEN SAXTON

CHIEF, OPERATIONS BUREAU

VICRGFILMED
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United States Department of the Interior

BUREAU OF LAND MANAGEMENT ._ ( ,""a
@ GEIV

{daho Falls District
APR 24 188

940 Lincoln Road
IN REPLY 7250 \daho Falls, ldaho 83401

April 22, 1985 j
Department of Water fesources

REFER TO:

Mr, Bobby D. Fleenor
State of Idaho

Dept. of Water Resources
Statehouse

Boise, ID 83720

Dear Mr, Fleenor:

Idaho Falls District, Bureau of Land Management has received a copy of the
Order Adopting Modified Memorandum Decision and Order, and Modified Memorandum
Decision and Order regarding applications for Permit No, 32-7128 and 32-7136.

We consider stipulation #4 page 10 of the Order, which ties the amount of flow
to remain in the old channel of Birch Creek to the amount of water saved in
the new feeder ditch, to be poorly backed by existing State codes., We feel
that this decision makes a historical and existing beneficial use (Bureau of
Land Management Claim #32-4062) dependent upon future action by a junior water
right holder (Mr. Ted Sorenson). We do not believe, however, that Mr.
Sorenson should suffer further delays on his project from a request for
rehearing or from an appeal by our agency at this time.

We have made a decision to abide by the Decision Order until such time that it
becomes clear that the stipulation regarding "the water saved in the new
ditch™ has directly impacted the beneficial stock use under Claim #32-4062.

At that time, a supplemental adjudication of our historical use would be
requested through the district court.

Sincerely,

G T B

District Manager




March 27, 1985

Ted S. Sorenson

Birch Power Co.

550 Linden Drive

Idaho FalIs,_In 83401

Dear Mr. Sorenscn
Re: App]ication for Permit Nos. 32-7128 and 32- 7136

Enclosed . is -a copy of each of the approved applications for permit along
with a copy of the Order Adopting Modified Memorandum Decision and Order
and Modified Memorandum Decision and Order. Be sure to note the conditions
of approval as set'forth in the Modified Mnmorandum Decision and Order.

P1ease note the requ1rement that as a permit holder yuu must commence the
excavation or construction of diverting works within one year of the date
the permit was issued, and yourmust proceed diligently until the project
s completed. The. enclosed blue card must be completed and returned to
this office as soon as you commence construction, no later than one year
fron the date the permit was approved. : :

Enc1osed is a sheét entitled "Instructions for Proof of Beneficial Use",
Please read the instructions carefully aince you must take further action
to devalop this permit into a létense.

Any person who does not agree with the decisfon of the Department may
request a rehearing before the Director within 20 days or may appeal :
directly to the district court w1th1n 30 days of the date the decisfon is.
‘mailed. _

Sincerély.

L. GLEN SAXTON :
Chief, Cperations Bureau

cc: Idaho Dept. of Fish and Game - o ~ Ben Wilding, Watermaster

William Dillon, III -~ D & D Enterprises, Inc.

James A. Esget and Robert McCardy : " Ray W. Rigby, Esq.
William T. Simmons _
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IN REPLY . '
REFER TO: 7250.4 . tdaho Fails, 1daho 83401

- United States Department of the Intermr

BUREAU OF LAND MANAGEMENT N U‘ﬁ?. ﬂ;’? i
idaho Falls Distriet ?
£40 Lincoln Road

JAN 25 1960

January 23, 1985Depariment of Waier Resourt

Mr. Bobby D. Fleenor 7
Department of Water Resources
Statehouse

Boise, ID 83720

Dear Mr, Fleenor:

Based upon'your rhone conversation of January 18, 1985, with our District
Hydrologist, we have again reviewed the Orderﬁlssuing Ptoposed Decision in the

matter of applications for permit Wos..32 7128 qnd '32-7136 dn the name of
Birch Power Company. e P

The BLM takes exception to portions of Section 4 of the Order which reads as
follows: "“Eleven percent of the flow of Birech Creek at the diversion to the
feeder ditch, the amount of water saved by the new ditch or 5 cubie feet per
second whichever i1s least, shall be allowed to flow past the feeder canal
diversion in the natural channel of Birch Creek.”

The BLM recommends that Section 4 be modified to read as follows: "Eleven’
percent of any flows of Birch Creek at the diversion to the feeder ditch:.or 5
cubic feet per second whichever is least shall be allowed to flow past the
feeder canal diversion in the natural channel of Birch Creek”.

. We recommend this modification because reference to water saved by the new

diteh would make our well established historical stock use in the old chanmnel
dependent upon the success of a project proposed by another party. This
modification is in agreement with Idahe Fish and Game recommendations dated
December 17, 1984,

These exceptions supersede and modify our exceptions dated December 14, 1984,

Sincerely,

¢

. g/ ._ ‘
@M / ? ﬂ:ry'-\
0'dell A. Frandse :

District Manager




PETERSEN, Moss, OLseEN, MEACHAM & CARR

GEQRGE C. PETERSEN, JR. ATTORMNEYS AT LAW TELEFPHONE

REED L. MOSS . . AREA CODE 208

DENNIS M. QLSEN 485°E STREET 523-4650

GREGORY P, MEACHAM IDAHO FALLS, IDAMGO 83402

WM. CHARLES CARR

EARL BLOWER

ALAM E. BARBER

SCOTT P. ESKELSOM January 11, 1985 W
1};@;@51 \ L;

Department of Water Resources
Department of Water Resources
ATTN: Bobby D. Fleenor
Statehouse
Boige, Idaho 83720

RE: In the Matter of Applications for Permit Numbers 32-7128
and 32-7136 in ,the Name of Birch Power Company

Dear Mr. Fleenor:

Enclosed herewith please find Response of D & D
Enterprises, Inc., to Exceptions Filed by Ben R. Wilding, BLM, and
Idaho Department of Fish and Game.

Very truly yours,

PETERSEN, MOSS, OLSE
MEACHAM & CARR

- i

GEORGE ¢. PETEBSEN, JR.

GCP/jo
Enclosure
7671la

JECINE

EATY 4TR G
tacsbuisi

1
o gl
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George C. Petersen, Jr., Esqg.
PETERSEN, MOS5SS5, OLSEN, MEACHAM & CARR
485 "E" Street

Idaho Falls, Idaho 83402

{208) 523-4650

Attorneys for D & D Enterprises, Inc.

BEFCRE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS ) RESPONSE OF D & D ENTER-

FOR PERMIT NUMBERS 32-7128 and ) PRISES, INC. TO EXCEPTIONS

32~7136 in the name of BIRCH ) FILED BY BEN R. WILDING,

POWER COMPANY ) BLM, and IDAHC DEPARTMENT
} OF FISH AND GAME

‘-

D & D Enterprises has reviewed the exceptions of Ben R.
Wilding, the BLM and the Idaho Department of Fish and Game to the
Proposed Memorandum Decision and Order in the within matter, and it
agrees with some of the exceptions expressed and disagrees with
others.

At page 4 of the director's Proposed Memorandum Decision
and Order, the director refers to the possible dec¢rease in water
loss and indicates that it raises the gquestion "whether the water
previously lost to seepage should be used to the fill the decreed
rights of the irrigators on the Reno ditch or should it be used to
provide a minimum flow in the Birch Creek Channel downstream from

the proposed point of diversion."

WCAFLNED

RESPONSE OF D & D ENTERPRISES, INC. - 1
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D & D Enterprises agrees with the positioen taken in the
Exception of Ben R. Wilding that the water which would be saved by
the new channel should be made available to fill the decreed rights
cof the irrigators. 1Indeed, under Idaho law, such water must be
used to £ill the decreed rights.

The Proposed Memorandum Decision and Order provides that a
minimum flow be left in the natural channel. Presumably, this
provision is made under authority of Idaho Code §42-1501 et seq.
In Chapter 15 of Title 42, the Idaho Legislature declared that
minimum stream flows constitute beneficiary uses and are in the
public interest. However, by its terms, the minimum stream flow
legislation allows appropriation of minimum stream flow only out of
otherwise "unappropriated" waters in a stream. Idaho Code §42-1503
provides, in relevant part: -

Whenever the board desires to appropriate a

minimum stream flow of the unappropriated waters

of any stream, it shall submit an application to
the director.

Approval of any such application must be based
upon a finding that such appropriation of mini-
mum stream £low: ‘

(a) will not interfere with any vested water
right, permit, or water right application with
priority of right date earlier than the date of
receipt in the office of the director of a com-
plete application for appropriation of minimum
stream flow filed under the provisions of this
acte...

(Emphasis added.)

NCROFANED

RESPONSE OF D & D ENTERPRISES, INC, - 2



To the extent, then, that the proposed minimum stream flow
interferes with any prior water right, the application for the
minimum stream flow must be denied.

The Idaho Supreme Court has clearly established that an
appropriator of water "retains his right to all the water [appro-~
priated], including that which is lost through reasonable seepage,
and thus may reclaim it, for instance, by improving his transmis-

sion system." Hidden Springs Trout Ranch v. Hagerman Water Users,

Inc., 101 Idaho 677, 619 P.2d 1130, 1134. See also, Linford v. G.

H. Hall & Son, 78 Idaho 49, 297 P.2d 893 (1956) and Reynolds Irri-

gation District v. Sproat, 70 Idaho 217, 214 P.2d 880 (1950) (seep-

age and waste water belong to the original appropriator, and in the
absence of abandonment or forfeiture, may be reclaimed by such
appropriator as long as he is willing and able to puf it to a bene-
ficial use).

There was no evidence presented at the hearing that the
Birch Creek irrigators have abandoned or forfeited their claims to
the waters lost by seepage. A water right is tantamount to a real
property right, and it is entitled to the same stringent protection

as real property rights. See Idaho Code §55-101; Nettleton wv.

Higginson, 98 Idaho 87, 558 P.2d 1048 (1978); Roland v. Kellogg

Power and Water Company, 40 Idaho 216, 233 P 869 (1925); Neilson v.

Parker, 19 Idaho 727, 115 P 488 (1911); Taylor wv. Huellett, 15
Idaho 265, 97 P 37 (1908). The finding of an abandonment can only

be made on a clear and convincing evidence showing an intention to

WAL

RESPONSE OF D & D ENTERPRISES, INC. - 3



forsake or desert the right. See Gilbert wv. Smith, 97 Idaho 735,

552 P.2d 1220 (1976); Wagoner v. Jeffrey, 66 Idaho 455, 162 P.2d

400 (1945); Carrington v. Crandall, 65 Idaho 532, 147 P.24 109

(1944); Perry v. Reynolds, 63 Idaho 457, 122 P.2d 518 (1942).

Accordingly, the proposed Conclusion of Law 1) (which
provides that the water that would be saved by sealing the feeder
ditch is "new water"™ and its use for minimum flow will not injure
the Reno Distict Irrigators), is inconsistent with existing Idaho
law. Additionally, Finding of Fact 12) (which provides that "water
lost to seepage has never been used for irrigation by those water
users on the Reno Ditch"} does not foreclose the rights of the
irrigators to the water lost by seepage. To the contrary, the
Idaho Supreme Court has stated that the appropriators retain their
rights to water lost to seepage, and if the water cal’ be reclaimed,
it must be used to satisfy their decreed water rights.

Because of these facts, paragraph 4) of the proposed order
(which provides that a portion of the water be allowed te flow in
the natural channel) is in error, since it attempts to create a
minimum use flow where such flow interferes with prior water rights
of the irrigators. The evidence at the hearing clearly established
that all of the Birch Creek waters (including water saved from loss
by seepage} are needed to fill the decreed water rights.

D & D Enterprises acknowledges the importance of the nat-
ural riparian habitat and suggests that the Proposed Memorandum

Decision and Order contain a new Finding of Fact that the existing
st

RESPONSE OF D & D ENTERPRISES, INC. -~ 4



riparian habitat will be replaced by a new riparian habitat along
the new stream flow.

With regard to the provisions of the Proposed Memorandum
Decision and Order allowing instream watering of livestock, D & D
Enterprises suggests that Birch Power be required to create favor-
able conditions for watering 1livestock out of the new channel.
This would be appropriate since a minimum stream flow is not pos-
sible under Idaho law in this situation, since all of the water in
Birch Creek is required to f£ill the decreed rights.

D & D Enterprises specifically objects to the affidavit
attached to the brief of the BLM on the grounds that the affidavit
is based totally on hearsay (in fact, it is hearsay based on hear-
say) and on the grounds that since it was not presented at the
hearing on this matter, it should not be considered LY the director.

D & D Enterprises also objects to the Idaho Fish and Game
Department's exception to paragraph 11. D & D Enterprises specifi-
cally requests that the use of water under any permit issued to
Birch Power Company be subject to review by the director, and that
the director continue to have jurisdiction over this matter. D & D
Enterprises feels that this is essential, because of the many prob-
lems which could arise in the development of the Birch Power Pro-
ject.

Dated this lL::_day of January, 1985.

PETERSEN, MOSS, OLSEN,
MEACHAM & CARR

George c.” petersen, Jr< mﬁ&g‘m
e :

o~

RESPONSE OF D & D ENTERPRISES, INC. - 5
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CERTIFICATE OF MAILING

.

I hereby certify that on this _n_:: day of January, 1985,
true and correct copies of the foregoing document: D & D Enter-~
prises, Inc.'s Response to Exceptions Filed by Ben R. Wilding, BLM,
and Idaho Department of Fish and Game were mailed, postage prepaid

to:

Ted S. Scorensen

Birch Power Company

550 Linden Drive

Idaho Falls, Idaho 83401

Steve Elle

Idaho Department of Fish & Game
1515 Lincoln Road

Idaho Falls, Idaho 83401

James A, Esget

Robert McCardy

Bureau of Land Management

920 Lincoln Road

Idaho Falls, Idaho 83401

William T. Simmons
Dubois, Idaho 83423

Ben Wilding

Water Master

Water District No. 32-D
Dubois, Idaho 83423

Ray W. Rigby, Esqg.

Rigby, Thatcher, Andrus, Barton & Walters
25 North 2nd East

Rexburg, Idaho 83440

Virgil Moore

Idaho Department of Fish & Game
1515 Lincoln Road

Idaho Falls, Idaho 83401

wpiuED

RESPONSE OF D & D ENTERPRISES, INC. - 6
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Cor ;

William B. Dillon, III
Attorney General's Office
Statehouse Mail

Boise, Idaho 83720

PETERSEN, MOSS5, OLSEN,
MEACHAM & CARR

George C. Jr—"

-

etersen,
7579%a

-—

MICROE

RESPONSE OF D & D ENTERPRISES, INC. - 7



Decemher 28, 1934

Ted 5. Sorensen

Birch Pownr Company

590 Linden Orive

Idaho Falls, 1D #3401

flear Mr. Sorensen:

Ra:  Popmit Mos. 32-7128 and 32-7138  BIRCH PUWER CUMPANY

Enclosed is a copy of two exceptions submitted on the above-rafaranced
applications for permit.

If you wish to respond to either or both exceptions, please do so within
15 days of the date of tnis latter.

Sincarely,

BOBBY D. FLEENOR
Chief, Regional Uffice Bursau

BUF : rf

tEnclosures



Uecember 23, 1984

Steve Elle
Idaho Departmant of Fish and Game
1515 Lincoln Road
Idaho Falls, I #3301
Dear Hr. Ella:
Ra:  Poaprdt dos. 32-7128 and 42-7156 B IHCH POWER COHPANY

Enclosed is a copy of two exceptions submitted on the above-referenced
applications for peraic, '

If you wish o rogpond to =ither or both exceptions, plesse do sn within
Iv» 7ays of the date of this latter.

Sincarely,

BOBRY U, FLEENIR
Chief, Regional Office Bureay

BOF:rf

Enciagsures

JULROFLED



December 28, 1944

William T, Simmons
Dubois, I 83423

- Dear Mr, Simmons:

Re: Parmit Nos. 32-7128 and 32-7136 BIRCH POWER COMPARNY

Enclosed is a copy of two exceptions submitted on the above-referenced

applications for permit.

If you wisn'to respond to either or both exéeptions. please do so within

15 days of the date of this letter.

Sincerely,

8088Y D, FLEENUR
Chief, Regional Office Bureau

BOF: pf

Enclosures

it

.f‘;_
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December 28, 1984

D & D Enterprises, Inc.
c/o hearge C. Potersen Jr.
485 “E" St. -

Idaho Falls, m’ 83402
Gentlemen: _ o
Ret Permit Nos. 32-7128 and 32-7136 BIRCH POWER COMPANY

Enclosed is a copy of two exceptions 5ubm1tted on the above- refnrﬁnced
applications far pernw,

{f you wish to respond to either or both axceptions, please do so within
15 days of the date of thnis letter.

Sincerely,

BUBBY 0. FLEENOR
Chief, Regional Uffice Bureauy:

8DF:rf

Enclosures

CRGFILNED



December 28, 1944

Ray W. Rigby, Esq.

RIGBY, THATCHER, ANDRUS, BARTON & WALTERS

25 North Znd East

~ Rexburg, 10 33440

Dear Mr, Rigby:

Ra: Peapmit Nos. 32-7128 and 32-7136 BIRCH POWER CuMPANY

Enclosed is a4 copy of two exceptions submitted on the above- referenced
applicatinns for peraic,

If you wish to respond to either or both excaptions, piease do so within
15 days of the date of this letter.

Sincerety,

80BBY D. FLEENOR
Chief, Regional Uffice Bureau

BOF:rf

Enclosures

MCROFLMED



-December 28, 1984

Wilifian B. D¥1lon, III -

Idaho Dept. of Fish and. Gamp E

Po . Box 25

Boisa, ID 83707

Dear Mr, Dillen: ‘ _ _
Re: Pormit Nes. 32-7128 and 32-7136 BIRCH POWER COMPANY

Enclosed is a copy of two exceptions submitted on thP above- rpferenced
applicatians for permit.

If you wish to respond to either or both'eiceptiuns, please do so within
15 days of the date of this letter. -

Sincerely,

BOBBY D. FLEENOR
Chief, Regional Office Bureau

BDF:rf

Enclosures

o f"‘!
it D



December 23, 1984

Ben Wilding, Watermaster

Water bitrict Ne, 32=0

Dubots, ID 83423 =

Dear Mr. Wilding: _ _

Re:  Parmit Nos. 32-712% and 32-7136 BIRCH POWER COMPANY

Enclosed is a capy of the except1on subm1tted on the above-referenc&¢
applications for permit, _

If you wish to respond to the =xception, please do so within 15 days uf
the date of this letter. . _

Sincerely,

BUBBY D. FLEENOR
Chief, Regional Uffice Bureau

BDF: rf

Encliosures

AN



Decemher 28, 1944

James A, Esget and Robert McCardy

Bureau of Land Management

920 Lincoln Road

Idaho Falls, 1D 43401

Gentlemen: _ _ {

Res: Parmit Nos. 32-7128 and 3¢-7136 BIRCH PUMER POHPANY

Enclosed is. a copy of the nxcnptIOH SUDﬂltth on tnn above rpferanced
ippl\CdthﬂS for parm1t. ‘ . .

If you wish to reSpond to the »xception, p]ease do so within 1% days of
the date of this }etter. :

Sincaraly,

dUBBY D, FLEEWOR
Chief, Reginnal Office Bureau

BOF :rf

Enclosuraes

ﬁw\u&“
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JIM JONES
‘Attorney General
State of Idaho
Statehouse, Room 210
Boise, tdaho 83720
Telephone: (208} 334-2400

WILLIAM B. DILLON, III
Deputy Attorney General
Idaho Dept. of Fish and Game
600 South Walnut

P. 0. Box 25

Boise, ID 83707 | ' Department of \Water Resources
Telephone: (208)334-3715

pEC 12 1984

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESBOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR )

PERMIT NOS. 32-7128 AND 32-7136 ) EXCEPTIONS TO. PROPOSED
IN THE NAME OF BIRCH POWER COMPANY) MEMORANDUM DECISION AND
) ' ORDER

The Idaho Department of Fish and Game submits the following

exceptions to the proposed memorandum decision and order:

Il

EXCEPTION TO PARAGRAPH 4, ORDER

The Department of Fish and Game excepts to that paragraph and

believes that it should read as follows:
Eleven percent of the flow of Birch Creek at the
diversion to the feeder ditch, or 5 cubic feet per
second, whichever is the least, shall be allowed to
flow past the feeder canal diversion in the natural
channel of Birch Creek.

Fish and Game objects to "the smount of water saved by the new ditch"

being included as one of the alternative amounts of water being allowed

EXCEPTIONS TO PROPOSED MEMORANDUM DECISION AND ORDER - p. 1 Mmﬂgﬂwm




Attorney General

State of Idaho
Statehouse, Room 218

Boise, |[daho 83720
Telephane: (208) 334-2400
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10
11
12
13
14
15
16
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19
20
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22
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24
25
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27

to flow past the feeder camal diversion. Fish and Game believes that

"the local public interest, the Birch Creek riparian zone, and the stock

watering uses would be better served by insuring that some water
definitely be allowed to flow past the diversion. By allowing "the
émount_of water saved by the new ditcﬁ" to be one of the alternative
flows, the risk of the new ditch not being able to conserve water is
placed on the public and the stock oﬁners watering their stock below
thg proposed diversion. The risk should be upon the applicant, since

the water savings is hypothetical and unproved.

II.

EXCEPTION TO PARAGRAPH 11, ORDER

The Department of Fish and Game excepts to that paragraph if
it means that, at_any time, the Director may revise the license that
may be issued to the applicant. If paragraph 1l is meant to state that
the Director may revise the license only at the date of expiration of
the FERC license granted or at the end of 30 yeafs if no FERC license
is issued, then Fish and Game has no objection but requests ﬁhat the

paragaraph be redrafted to more clearly indicate that the review shall

~ocgur conditioned upon the events mentioned in the first sentence.

DATED This 1l2th day of Decembe 198

William B. Dillon, IIIX

Deputy Attorney General

Attorney for the Department
of Fish and Game

EXCEPTIONS TO PROPOSED MEMORANDUM DEGISION AND ORDER - p. 2 %mﬂﬁﬂmm
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Altorney Genera!

State of Idahec
Statehouse, Room 210

Boise, Idahg 83720
Telephone: {208) 334-2400
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CERTIFICATE OF MAILING

T HEREBY CERTIFY That on this 12th day of December, 1984, true

and correct copies of the foregoing EXCEPTIONS TO PROPOSED MEMORANDUM

DECISION AND ORDER, were mailed, postage prepaid to:

RYATGIOTV

Ted 5. Sorenson

Birch Power Company
550 Linden Drive

Idaho Falls, ID 83401

Steve Elle
Idaho Department of Fish and Game
1515 Lincoln Road

. Idaho Falls, ID 83401

James A. Esget and Robert MeCardy
Bureau of Land Management

920 Lincoln Road

Idaho Falls, ID 83401

William T. Simmons
Dubois, ID 83423

Ben Wilding, Watermaster
Water District No. 32-D
Dubois, ID 83423

D & D Enterprises, Inc.

c/o George C. Petersen, Jr.
485 "E" 5t.

Idaho Falls, ID 83402

Ray W. Rigby, Esq.
RIGBY, THATCHER, ANDRUS, BARTON
& WALTERS

25 North 2nd East

Rexburg, ID 83440

Deputy Attorney General

EXCEPTIONS TO PROPOSED MEMORANDUM DECISION AND ORDER - p. 3
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United States Department of the Interior

BUREAU QF LAND MANAGEMENT

L 2 (R
ldaho Falls District 4 5@:%\} L
940 Lincoln Road 5\}.} ‘
e hn: Idaho Falls, ldaho 83401 '
T 7250.4 !
DEC 14 1984
De{)&ﬁmﬁn! of Wﬁiaf Wi Sid o &
Eastern District Otfice

Mr. Robby D. Fleenor
Department of Water Resources

Statehouse
Rolse, ID 83720

Dear Mr. Fleenor:

The Tdaho Falls District Office of the RBureau of Land Management has reviewed
and discussed the Information contained in the "Order Issuing Proposed

Decision”, in the matter of applications for permit Nos. 32-7128 and 32-7136
in the name of Birch Power Company.

We have found the record of events, review of evidence, findings of fact and
conclusions of law to he true and accurate. We would propose only two wording
changes. Under Findings of Fact, section 15} - "no woody plants along the
Reno ditch " should be changed to read, "few woody plants along the Reno
Mteh”, Section 16) "maintain the reparian zone along the 3000 feet of Birch

Creek” should be changed to read, "maintain a riparian zone along the 3000
feet of Birch Creek”.

We have specific exceptions to Sections 3) and 4) of the proposed ORDER and
are filing a brief explaining these exceptions as enclosure #1 to this
letter, We would be happy to meet with the Director of your Department to
further explain these exceptions in detall. We appreclate the opportunity to
respond to your propased decisiaon.

Sincerelyv,

"”_H‘| ~ a g r‘-‘
. L N
oL
n'dell A, Frandsen
District manager

Enelosure

LALLMED
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12/14/84 DEC 14 1984

Department of Water Resour.c.
Eastgrn District Office
BRIEF - BIRCH CREEK

In the matter of applications for permit Nos. 32~7128 and 32-7136 in the name
of Birch Power Co.

Order - Section 3) - Use of water under these permits {s subject to control by
the watermaster of State Water District No. 32-D, Birch Creek.

We have no exceptions to this section of the order as a matter of water law.
As a matter of practicality under the proposed Birch Creek Hydropower Project
however, we have some exception. A major water user below the proposed feeder
ditch 1s also acting as District Watermaster. We have had problems in the
past obtaining water for maintenance of riparlan vegetation and stock water
below the present Reno Diversion, This has been true even when flows were
more than sufficient to fill all existing beneficial use rights on Reno

Ditch. As a matter of practicality, we see some conflicts of interest and
subsequent potential for future disputes arising from the Section 3) order.

Order - Section 4) - Eleven percent of the flow of Birch Creek at the
diversion to the feeder ditch, the amount of water saved by the new ditch or
5 cublc feet per second whichever 1s least, shall be allowed to flow past the
feeder canal diversion in the natural channel of Birch Creek.

Under the Conclusions of Law Section of the proposed decision order,
subsections 5) and &), the following conclusions of law were presented:

9) Stockwatering use from Birch Creek predates diversion and use of water
under the two Birch Creek Power Company applications.

6) Water rights established for instream livestock on 3,000 feet of Birch
Creek above the Reno Ditch must be satisfiled.

We believe these conclusions are true and accurate under existing water law.
However, we do not believe that Order - Section 4) meets these two conclusions
of law.

A) If stockwatering use from Birch Creek predates the Birch Power Company
applications (see claim #32-4062 Bureau of Land Management) and in fact may
predate Reno Ditch irrigation uses (see exhibit #2), then the priority date
for this stock use would necessarily predate at least the Birch Power Company
priority date. By Idaho Code 42-106, the first in time should be the first in
right, and once the Reno Ditch rights were satisfied, the next right to be
fully satisfied sghould be the stockwatering bemeficlal use by BLM. This fact
is independent of any action hy Birch Power Company to seal or not seal thelr
feeder ditch.

Frnclosure 1



We believe that reference to the amount of water saved by the new ditch in
Order = Bection 4 18 not in conformance with existing water law,

B) Reference to 11 percent of the flow of Birch Creek at the diversion to the
feeder ditch or 5 cuble feet per second whichever is least has the net impact
of damaging our existing beneficial use during irrigation season.

Average flow for the months June - September (irrigation season) at USGS
gaging station 13117030 - Birch Creek at Eight-Mile Canyon Road, near Reno, ID
just upstream from the proposed diversion, are 45.2 cfs for the peried of
record (45.2 efs x 11% = 4,97 ¢fs). Since cattle use takes place during
irrigation season 4/20 - 12/23 each year, if the BLM were allowed 1] percent
of all flows, with no mention of 5 cublc feet per second whichever is least,
then the BLM would average 5 cfs flow. However, with the 53 cfs maximum, at
flows above the Renmo Ditch right (Z 30 cfs) and below 45.2 cfs, there is an
Impact to BLM stock uses, The chart, exhibit #1, illustrates the net impact
of the order—-section 4 stipulation to the existing stock use,

As shown on the graph attached, during flows of 33 cfs ~ 45.2 cfs, the BIM
beneficial use would be negatively impacted by the criterion of Order -
Section 4. We believe this is Iinconsistent with existing water law,

C) The Order ~ Sectlion 4 as written, would require extensive monitoring by
our agency to determine the water saved in the ditch, 11 percent of the flow,
or 5 cfs. We do not see this as practical for our agency. The monitoring
difficulty 1s even greater when combined with existing conflicts of iInterest
regarding control of flows as mentioned earlier. For practical monitoring
purposes, the Bureau would prefer a straight allocation of flow rather than
presented as a percent of exlsting flows {recognizing that the allocation
would be junior in right to Reno Ditch irrigation rights). A constant flow
allocation would allow a diversion strueture to be engineered for flows above
the Reno Ditch right, which would require minimal flow monitoring.
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EXCEPTION AGAINST ADOPTING THE DECISION PROPOSED

o GV
IN THE MATTER OF APPLICATIONS FOR PERMITS \’gt;@ @

!

NOS. 32-7128 AND 32-7136 IN THE NAME OF DEC 17 1084
BIRCH POWER COMPANY ) Dapertment uf Water ResoulCes
Pestern Distet Office

)

The Birch Creek Water Users, having reviewed Lhe
Memorandum Decision propased in the aatter of applicaltion for
permit. 32-7128 and 32-7136 by hearing officer Bobby D. Fleenor
and find that his conclusions of law to be without justification
and not consistent with State Law and not consistent with facts
presented at the hearing. Tt is clear from the record that the
Birch Creek Water lUsers have made consistent and substantial
efforts te get the entire flow of Birch Creek to the lands

decreed water rights in the case of Agnes B. Reno, et al -vs- J.

R. Richards, et al dated September 6, 1922. Every reasonable
ef fort to prevent seepage losses in RBirch Creek has been made.
For the hearing officer to find that, because the water users
have not been able to totally prevent seepage, the water saved by
a new ecsnal is wunavailable for their wuse 1is a novel
interpretation of the law to say . the least, 0On wonders if the
department would make a similar finding if a water user decided
to pipe water from a decreed source in order to get the ampunt
decreed.

It is also unique reasconing for the hearing officer to
take upon himself the establishment of a minimum streamflow on
the lower end of Birch Creek since the request to the-Water
Resources Board fer anm instream flow on Birch Creek has been
withdrawn. Recause we find nmna basis for the department to, at
will estap]ish an instream flow, we must assume that the five
(5) cubic feet per second is available for appropriation in
which case our rlghts must be filled first and the five cfs

requirement can not stand. mcﬁg}gg ll
Fank ¥ N8

For these and other reasons, we object to conelusion

::. .

DEC 26 1904

Department of Water Resoureas
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Na., 1 8and 8, and request Lhat the director remove tYthese

conclusions from his decision, and eliminate condition Ne. 4 in

the Order approving applications for permits Nos. 32-7128 and

32-7136.
Dated this /A4 day of December , 1984.

7 ) PR
R ) T o
LSS0 i CRURR I SRS 4F ARl ,,H,-_y:f__._____
ﬁ/f-’zf "’g L - beeric ;’;y;:t.-:'" gy
,_esii-’?f'#- ot FA=47

Sworn to before me this /X =< Lk day of December, 1984 and

appeared Ben R, Wilding, Watermaster for Water D}gtr1ct 32-D as above

subscribed,
// c/ //j’//’? /
J

Notary

Residing at: Idaho Falls

My Commission Expires: 6/15/85.

WICRCFILMED
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POWER CALCULATIONS FOR APPLICATION NO. R 112%

Lelole HCO proposed
Kilowatts 74 X hp
LT\ affidavit of Residency

Q=cfs 45 — 27.) Ounership of Facilities
see letter .)*Financial Ability
H= feet 2X7R oF \2o .} Feasibility of Project
. g, Plans, drawings
e = efficiency - A7 Economic analysis
Pre. Termt ___ % 5. )*Compliance w/FERC

*only for projects of more than 25 cfs
or more than SO0 horsepower.

s

e =P8 = (olalo(LL%) = __TR5B.3 =0.<3F
4B X BTTR 12,510

Based on the above calculations the proposed project
must have an _ (o f§ % efficiency. .

FREEEEAE AR ERR LA AL EANEE R LR A A AR AR A T RE AR R A AR RN R R RAR TR AR RRETE ATk RAdddddhk ki bdkdihddhkhkhikxk

J—

OVERLAP REVIEW
P/D

P/U

BYPASSED AREA

MICROFILMED



» 9

CONVERSATION MEMORANDUM DATE Julq 6,84
2’222": gatz “FILE 32~7I_28/32'7136
NAME OF PARTY [ed Sorencon { Qplpf.émf) v Steve Elle ( $22-7783) IDFG
EMPLOYEE _ Uave T 0k ( Vv Robert Me Carty (529-1020) BLn
v Ben w,\'ad;?((;s’?'?fg‘ﬁ) Wtrmas b 32-D
RE: TWEZB Poﬂcj on Breet C. v i De M ordaunt (356-7927) DD

&,.wlornse-,

Pocgubnt to o rea,uejf r{-rowx Nocm UYouna T Cﬂn'l[ﬂcw
Hhe ‘P{ma@;iggfh‘% tn‘orc_si-etf (A ‘PL.\JBircL Psover
Lmd/rq@aaw 2g¢_on Birch Cyreek rﬁmdu—? e (wes
meeﬁ»g’ O ZSJUL\%‘\' wheye fiaq e (] dtsCuss

“ﬁ\e:r Do(lCor o Eurd« Cree{c /’See Ofle, m%o (e ‘H\IS

S«(e avmi ‘(1{( 5!rcL Cr Mrhcmum Sf-ream ,Mou ,Me Ny, 2z. 7/z5’)

T wag 419(6 o contact ‘IAe 'Lo(fowlnq -.lfw- Gmd r‘Fo\' Bob e C'w‘lj

g e BLH, Mes By o lAw-q ﬁré«w u‘.j SinDe ﬂardm.mt‘ gﬂ%ﬁl 2‘}3'{;,:6
‘h’-(o(low Up Aird €WMrm -ﬂ,_ hO\Ll-hCerOn Df"f'i-c E Ted Soremson
MJ»P-/ EpoM ‘“—f—*ffﬁ**ﬂ Hot Fnda %hﬁej‘sém‘ fo

each of }#4 lfzs Listed _alove [ast meﬁ_
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POWER CALCULATIONS FOR APPLICATIUN'NO.'iiigk‘ I!EB(LD

LolN S proposed
P = Kilowatts .74 XHEEDC)
: . 1,} Affidavit of Residency
Q= cfs X E;g;g% ) Ownership of Facilities
\ .Y*Financial Ability
H = feet 216 4.) Feasibility of Project
. ; © a. Plans, drawings
e = efficiency }XjQEL ' b. Economic analysis
PUST HM 5.)*Compliance w/FERC :
TRERCRE ACT Q *only for projects of more than 25 cfs
© (s or more than 500 horsepower.
S oE-
- 2L - S\RALRY = Lt 0713

0% 27 | RAIRO

- Based on the abpove calculations the proposed project
must have an % efficiency. :
EE b bt e L T e s R R L R R R LR O TP L S TR S e T *************** I EEAhkAkE AR edhRdrrdd bk hid ks

OVERLAP- REVIEW

P/D

P/U

'BYPASSED AREA

HICHGHLED
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IDENT. NO. 3¢ 71306

IDAHO DEPARTMENT OF WATER RESOURCES

— e — — — — . S — o — —— — — — —— i — — e — - —— — —

WATER RIGHT
DATA ENTRY LOG

Initials Date Item

Eﬁ '\h; !%H Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Updated
Transfer Updated

Keypunched by State Office




Form No. 2022 , .

3/79
State of Idaho
Department of Water Resources

APPLICATION FOR PERMIT ANALYSIS SHEET

s £y FY
INITIAL REVIEW BY: 7/%4,;2 (ééé  APPLICATION NUMBER: 89< 7130

CHECK:
Source, Field check by:
_E/Point of diversion. Date:

Jz/ unty. Comments:
,IZ}TJantity of water and period of use, '
g%escription of diverting works.
' Time required for beneficial use of water.
T Place of use or acres irrigated.
ap.

Signature,

Fee,
0 Yes 124\10 Field check required.
0 Yes A Mo Critical groundwater area.
O Yes ﬁo Request dam safety information. Sent by: Date:
2 'Yes O No* Inform to receipt.

*REQUEST THE FOLLOWING ADDITIONAL INFORMATION FROM THE APPLICANT:

SEND COPIES TO:

E)daho State Health Department.  Copies sent by: Date:
1

daho Fish and Game Department. (it AN 7]
O Idaho Department of Lands.
.S. Bureau of Land Management, 41 '

0O LS, Forest Service.
FOther 4JY 32 ﬁz 7 77
PROCESSING:

O Yes 0O No Platted by: Map No,
O Yes O No Other rights on same place of use.

=¥es [0 No* Inform for advertising. —_
Final date for protests: )Lé’éﬂ{ﬁfﬂ/ 6, 198y

ﬂ/Yes O No Protests received. If yes, record information on 4th page of application.
FINAL REGIONAL PROCESSING REVIEW:

‘/Mﬁdavit of publication received. Date: 8/ C}/ﬁ’ V4
A

plication published correctly. If not, record action taken:
ee amount, receipt date & number, recorded on application.
;‘,B"P'Jblication dates and paper, recorded on application.
PMD +O —3 Protests, dates, withdrawal, etc., recorded on application. “‘ER%F! “Am
Recommendation & initial, recorded on application. it
P Yes O No Measuring device required,
hg/\’w #No  Access port required.
Yes ON Will water be delivered by watermaster? If yes, what district? £2-/7
Wi 3-& Date of priority recommended.
Special conditions of approval or cover letter.

STATE OFFICE REVIEW:
A

P e

O See attached sheet for more information.

Date: P\-l%-S‘-\ ™ _MAY1S 1994 N ij

By: Cend |
—IREL T M [Bepartment of Water Rem&ﬁ)
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STATE OF IDAHO

GFFICE OF THE ATTORKNEY GENMEHAL

do Jomes BOISE 82720 DePacIMENT OF WarlEr RELZQURCES
ATTONNE T CENERAL Sra-EHousl. Berwe loen: B3T720
Tererpnone 12081 334-4448
MEMORANDUM
TO: Donald Kramer, Chairman, Idaho Water Resource Board,

and Members of the Board

FROM: Phillip J. Rassier, Deputy Attorney General,
Department of Water Resources '

RE: Policy Statement of Idaho Water Resource Board on
Birch Creek

DATE : September 10, 1984

This memorandum of legal guidance is provided at the reguest
of Mr. Wayne Haas, Administrator of the Department of Water
Resources, '

QUESTION:

Does the "Policy Statement of Idaho Water Resource Board on
Birch Creek" approved April 7, 1982 preclude the approval by the
Director of the Department of Water Resources of any permit for
the diversion of water from a specified reach of Birch Creek?

e

CONCLUSION:

The Board's pelicy statement reflects the Board's opposition
to the approval of any additional permits for the diversion of
water from a specified reach of Birch Creek but does not legally
preclude the approval of such permits, A prohibition against
further diversions could only be accomplished pursuant to the
Minimum Stream Flow Act or the Board's constitutional authority
to formulate a state water plan.

ANALYSIS:

The resolution portion of the Board's April 7, 1982 policy
statement on Birch Creek provides as follows:

Based upon the foregoing facts, the Board
resolves as follows:



Donald Kramer

September 10, 1984
Page 2

1. The Idaho Water Rescurce Board recognizes
and declares that protection of the existing flows
as identified in the application for permit received
November 16, 1979 and as supported by testimony at
the formal public hearing on July 8, 1980 for Birch
Creek from a point below the Reno Ditch diversion
upstream eight miles to the north boundary of the
John Day Rest Area is in the local public interest
and is compatible with and supported by the State
Water Plan. The Board requests that the Director
enter this statement or a summary as expressing the
policy of the Idaho Water Resource Board as in
opposition to any diversion for any out of stream
use at any subsequent time. Nothing in this state-
ment shall be construed as in any manner affecting
any prior or present existing water right or use.

2, The Idaho Water Resource Board requests that
the Director terminate and withdraw the application
for a minimum stream flow on Birch Creek without
prejudice.

The Board's policy statement may be summarized as (1) recog-
nizing and declaring that the protection of existihg flows on a
specified reach of Birch Creek is in the local public interest
and is compatible with and supported by the State Water Plan; and
(2) requesting the Director to enter the Board's statement in
opposition to any diversion for any out of stream use from the
specified reach of Birch Creek at any subsegquent time.

The wording of the policy statement does not prohibit the
filing or consideration of subsequent applications for permit to
appropriate water from the specified reach of Birch Creek. WNei-
ther does the Board's statement dictate to the Director the final
outcome of his consideration of the local public interest criter-
ion required to be determined by the Director before issuing a
permit under Idaho Code § 42-203. Rather, the Board has requested
that the Director enter the Board's statement in opposition to
any future diversion of water out of the specified reach of Birch
Creek.

Assuming that the Director has complied with the Board's
request on an application to appropriate water from Birch Creek,
the Board's policy statement will constitute a part of the agency
record in that proceeding to be weighed along with other evidence
on the issue of local public interest. If the Director upon




Donald Kramer

September 10, 1984
Page 3

giving due consideration to the recreational, fish and wildlife
and other benefits associated with Birch Creek is convinced that
the local public interest criterion and the other criteria of
I.C. § 42-203 are satisfied a permit should be issued.

Procedures do exist through which the Board could act to
assure that no further diversions below a certain flow be author-
ized from a specified reach of Birch Creek. The most obvious
method available would be for the Board to obtain a minimum
stream flow water right pursuant to chapter 15, title 42, Idaho
Code. The Board did file and subsequently withdrew such a
filing. '

The second method available to the Board would be to set or
propose an average daily flow for the specified reach of Birch
Creek pursuant to the Board's constitutionral authority to for-
mulate a state water plan. Since, however, the Board has not
acted in either of these two methods there cannot presently be
considered to be a prohibition against any further diversions
from Birch Creek which are determined by the Director to be in
the local public interest., A Board resolution cannot effectively
bind the Director in carrying out his statutory responsibility to
determine the local public interest under I.C. § 42-203. Nor can
a Board resolution serve to prohibit the appropriation of the
unappropriated waters of the state.

PéILLIP '3. %SS%ER




BIRCH CREEK WATER RIGHT HEARING

Time: September 2, 1983 - 9:00 AM

1}

Will the proposed use reduce the guantity of water under
existing water rights?

Under present conditions, from the point of diversion in
Birch Creek of Reno Ditch to the Reno Ranch splitter box -
approximately 30% of the water is lost due to bedloss.

Presented as Exhibit 1 is a tabulation of the Birch Creek/
Reno Ditch Bedloss, compiled by comparing the flow at the

8 mile canyon USGS gauging station and at a gauging station
1 mile south of the Reno Ranch established by the University
of Idaho. The readings were taken by Mr. Don Shenton.

Exhibit 1 illustrates flows by day, June thru September
of 1980. Please note that the average bedloss is 16 cfs.

© Exhibit 1A is a map which illustrates the location of Birch’

Creek, the existing Reno Ditch and the proposed power feeder
ditch. Exhibit 1A also prorates lineally, the bedloss from
8 mile gauging station to the University of Idaho gauging
station at various points along Birch Creek and Reno Ditch,
specifically the prorated bedloss from the 8 mile gauging
station to the proposed diversion and also from the 8 mile
gauging station to the existing diversion and from the 8
mile gauging station to the proposed irrigation splitter
box, the bedloss from the 8 mile gauging station to the

Reno Ranch splitter bhox.

Please note that the bedloss from the proposed diversion to
the proposed irrigation splitter box is 11.7 cfs less 2.7
cfs at the proposed diversion which equals 9 cfs.

This data was further verified August 23, 1983 by readings
taken by a Mr. Don Shenton, Dubois, Idaho. Please note that
the bedloss from the proposed diversion to the Micro Wave
site at Reno Ditch, which is the location of the proposed
splitter box, is 43.77 cfs less 33.13cfs which eguals 10.4 cfs.
The data taken in 1983 correlates well with the data taken
in 1980.

MICROFILMED
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Presented as Exhibit 3 are the field notes from Mr. Donald
W. Shenton.

- 'The existing
Reno Ditch bedloss is due to the extremely high velocity
of the ditch: (i.e. in the range of 3 to 6 feet per second).
The deposition of fines is not possible due to scouring.
The proposed ditch will have a shallower grade with velocities
in the range of 1.5 to 2.5 feet per second. In this velocity
range the bed may be successfully sealed with either bentonite
or a soil polymer to the extent that the 9 to 10 cfs bedloss
between the proposed point of diversion and the proposed
splitter box may be reduced by 1/2 to 2/3. In other words, approxXimately
5 cfs or 250 inches of water would be available for use - water
that is now being lost due to bed seepage.

Is the proposed water supply insufficient for the purpose
intended?

Presented as Exhibit 4 is a compilation of water flow data,
1970 thru 1980 at 8 Mile Gauging Station on Birch Creek.
This station was maintained and the data collected according
to USGS gauging standards. Please note that the average
flows show sufficent flow for a power generation flow of

45 second feet.

-

" Is _the application made in good faith or for delay or speculative

purposes?

Presented as Exhibit 5 is a copy of the preliminary permit from
the U.S. Federal Energy Regulatory Commissicon which gives Birch
power Company the right to conduct the necessary feasibility
studies and also to secure the necessary permits to file for
either a FERC Exemption or FERC Minor License. 1In order to file
to do further work and obtain the final permit from FERC, it is
necessary to resolve the rights to the water. For this purpose
we have requested that this hearing be held. The filing has not
been made for speculative purposes or for delay. The applicant,
if able to successfully secure the permits, intends to build

the project.

Has the applicant sufficient financial resources with which to
complete the project?

The power produced by this project would be scold to Utah Power
and Light under regulations set forth as the Public Utilities
Regulatory Policy Act of 1978 (PURPA). The applicant can secure
a 35 year firm contract for the sale of power. With this
contract are a number of both public and private groups who have
expressed interest in providing the financing for this project.
rurther information will be submittéd ‘at the request of - the

'ﬁf”Department of Water Resources.

Pﬁiﬁm mﬂ’l
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Will the proposed use conflict with the public interests?

By examination of the layout of the map, it becomes apparent

that approximately 3,000 feet of Birch Creek fishery habitat

would be lost. However, it should be noted that the proposed
feeder ditch is approximately 5-1/2 miles in length. The

existing Reno Ditch does not support any fishery due to
prohibitively high velocities. The proposed feeder ditch velocity
however, will be in the ideal range for fish production.

Presented as Exhibit 6 is a study completed by Dr. Jack Griffith
of Idaho State University which shows that the feeder ditch

may be constructed in such a manner that the fisheries lost

in the 3,000 feet would be offset by a fisheries development

in the proposed feeder ditch. This has been discussed previously
with the Idaho Fish & Game Department. Dr. Griffith indicates
that the fishery habitat may be increased in the feeder ditch

by approximately five to six times that of the fishery habitat
presently involved in the 3,000 lineal feet that would be lost. -

Conclusion: It is our view that the sportsmen in the area Wwould
Fave a gain due to implementation of the improved fisheries in
the feeder ditch. It is also our view that the local irrigators'
water would not be depleted and in fact, could be increased. It
is also our view that the development of this pfdject would add

to the renewable energy resources of the State of Idaho which

would lower our dependence on the importation of foreign oil.
This project would add to the economic development of this state
and also the long term stability of the state due to the
development of this resource. For this reason, your favorable
consideration with respect to this water right application is
sincerely appreciated.
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EXHIBITS

Birch Creek/Reno Ditch Bedloss Analysis

Map Illustrating Birch Power Compaﬁy General Location Map
1983 Birch Creek Readings

Field Notes from Mr. Donald W. Shenton

Reno Ditch Flow Comparison

Water Flow Data - 1970 thfu 1980

Preliminary FERC Permit

study by Dr. Jack Griffith
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FLOW AT*

o

EXHIBIT 1

IRCH CREEX/RENC DITCH

BEDLOSS ANALYSIS

TED 5. SORENSON, P.E,

FLOW AT **

EIGHT MILE ROAD CROSSING PRESENT
CANYON 1 MILE SW OF LOSS
DATE cfs - RENGQ RANCH cts
_ cfs

June 6, 1980 49 34 15
June 12, 1980 . 47 27 20
June 16, 1930 48 31 17
June zd,-lgao 49 33 16
June 25, 1980 48 32 16
June 28, 1980 45 27 is
July 14, 1980 45 27 -+ 18
July 18, 1980 . 48 33 15
July 21, 1980 46 32 14
July 24, 1980 47 32 15
Aungust 2, 1980 42 26 16
August 14, 1980 39 24 15
August 20, 1980 39 26 13
August 25, 1980 43 25 18
August 28, 1980 43 27 186
Sept. 13, 1980 44 28 16 i
Sept. 22, 1980 48 33 15
AVERAGE 45.2 29.2 16.06

* USGS Gaging Station - Eight Mile Road-Birch Creek

. o...%*% University of Idaho Gage Station,

.Readings taken by pon Shenten

Data taken 1980 only - Reno Ditct

ACRIHLMED
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EXHIBIT 2

BIRCH CREEEK READINGS *
BY: DON SHENTON

August 23, 1983

Location First Set Second Set
Proposed

Diversion 44.53 ‘ 43,77
Existing

Diversion 42.96 . 42,07

Micro Wave
Tower
Reno Ditch : ) 33,13

Reno Ranch
Splitter Box 30.2

*Note: All flows in cfs - 1 efsg = 50 inches

ACAOFILMED
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EXHIBIT 3

Water District #31

Box 33
Dubais, [daho 83423
(208) 374-5230
Donald W. Shenton .
Wasermaster August 25, 1983

¥r. Ted Sorerson

Sorenson Engineering

550 Linden brive

Idaho Fells, Idaho 83401 RE: Birch Creek Flow Measurements

Dear Ted;

Attached you will find the following enclosures.

1, Diepchers messurzment ncet

Ze A map describing measurement locationms,
Lettered A thru D,

-—

3. Supplementery discharge measurement notes and conditionms,

L. Additicrel comments and chservetioms.
I will make a follow-up measurement as we agreed as soon as possible,
Thank you.
Sincerely;

fOmatd - Shawdor

Donald W. Shentcn

" VICROFLMED
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EXHIBIT 3A

RENO DITCH
FLOW COMPARISON

1980 USGS / U OF I DATA VS. 1983
(All flows in cfs, 1 c¢fs = 50 inches)

8/80 8/23/83

1. Proposed Diversion
{sTA 85 + 00) 43.0* 43.77

2. Existing Diversion
(STA 112+400) 42.0%* 42.07

3. Flow - Reno Ditch
near Micro Wave Tower 34,07 33.13
{sTa 36 + 500)

4, Flow at Reno Ranch
Splitter Box : 28.7% 30.2
{372 500 <+ 00)

5. Bedloss Existing

to Proposed Diversion 1.0 1.7
6. Bedloss - Proposed Diversion
to Micro Wave Site 9.0 106.64

7. Bedloss Proposed Diversion
to Reno Ranch Splitter Box 14.3 13.57

*1970 - 1980 USGS average (Eight Mile) less 1980 prorated

bedloss (U of I Gauge)
WCROFIMED



BIRCH CREEK AT EIGHT-MILE CANYON ROAD

EXHIBIT 4

USGS GAUGING STATION

®

Year Oct Nowv Dec Jan Feb Mar Apr May Jun Jul Aug Sept
~-270-71 47.4 46.3 46.2 49.¢6 55.°
=71-72 54.0 59.1 50.1 51.6 51.8 52,1t
~:72-73 48.3 44,7 53.5 53.5 46..
_*73-74 53.1 47.1 43.7 49.3 42 .-

574-75 71.3 71.1 48.3 38B.3 37.1 36.¢
- 75"’76 41.8 41-2 36.0 45.4 50-'
_e-77 42.1 40.5 42.7 49.!
LE7T=-78 65.7 77.2 64.8 41.1 40.7 39.7 44,1
- 18=-79 53.0 53.7 44.4 44.5 -43.9 40.°
-:72=80 49,5 47.8 45,8 40,7 45,4

arage 60.9 74,3 54,3 45,3 44,1 45.4 46.:
HOTE: A}l flows shown in cfs.

1 ¢fs = 50 inches
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‘  EXHIBIT 6 .
i

Feasibility of Developing a Trout Population in the Proposed

Birch Creek Hydroelectric Project Feeder Ditch

A report to:

Mr. Ted S. Sorenson, Consulting Engineer
550 Linden Drive
Idaho Falls, ID 83401

By:

J. S. Griffith, Ph.D.
2055 Kenneth Place
Pocatello, ID 83201

6 July 1983
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The proposed hydroelectric project would divert water from Birch
Creek'(clark County, Idaho) approximately 3,000 feet upstfeém from the
existing Reno diversion and pass it through a feeder ditch approximately
29,500 feet in length before entering a penstock and power house. The
objectives of this report are to:

a. briefly describe the existing'aquatic resources in the
3,000~-foot portion of Birch Creek that would be partially
dewatered,

b. examine the feasibility of developing the proposed feeder
ditch as habitat suitable for sustalnlng a population of

both wild and hatchery trout, and

¢. suggest the construction design and necessary materials to
provide that habitat.

EXISTING AQUATIC RESOURCES

Birch Creek originates from springs in the upper portion of the
watershed. Flows at the USGS Eightmile gauging station (elevation
5770 feet)‘immediately'uﬁstream from the proposed diversion have ranged
from 36 to 71 cfs throughout May through September during the period
1971-1980, averaging about 45 cfs. The minimum recorded was 11 cfs in
July 1967. Specific conductance of the water checked by Andrews (1972)
in 1970-71 ranged from 530-650 mhoa/cm, indicating a relatively high
potential for biotic production. Channel gradient in the lower river
is 1.6%. No systematic water temperature daté are available,

Land adjoining the lower portion of Birch Creek is lafgely publicly

owned and administered by the Bureau of Land Management. Riparian areas




and aquatic habitat in this area have been "severely abused. Channel
chaﬁges, anaual addition.of.hentonité to the Stfeém.by downsfrgéﬁ water
users, and overuse of riparian habitat by livéstock have restric;ed
aquatic improvements. .These problems predominate in the iowé: six miles
of sfream on national resource lands " {BLM 1975, p.l & 4).-0bjec£i§es

of the 1975 BLM Management Plan include improvement and protection of
riparian areas and provision of benefits for the mﬁltiplé uses of water.
.Specific objectives include increaéing deepwater habitat by 100% with

a goal of increasing the average size of rainbow trout in the lower 7
miles of stream from 8.5 to 10.5 inches.

Rainbow trout (Salmo gairdmeri) are essentially the only salmonid

fish species present in the area, although brook trout fSalvelinus
fontinalis) are reported to be present ip the drainage. Fish populations
were examined by Idaho Fish and Game personnel on 1 Qctober 1982, Based
on electroshocking samples taken in a 155-yard section.ﬁnd a 185-yard
section at the'point of the proposed diversion, they estimated the wild
trout population te be 296 per mile and 434 per mile at.the two sites,
respectively., Trout size averaged approximately 8.5 inches at both
sites, with a maximum of 13 inches. Approximately 20,000 catchable-
sized hatchery rainbow trout are stocked annually in the lower portion
of the river, with few surviving in the area after the summer of
stocking.. Approximately 55% of these hatchery-fish.are caught by
anglers. The catch rate of trout is close to 1 fish per angler—hour,

the objective set by the Idaho Department of Fish and Game in its current

management plan.



On'lﬁ June 1983 I electroshocked a short section of Birch Creek -
at the site of the proposed diversion and based upon this. feel that the
Idaho Fish and Game Department estimate of fish size and abundance is-

reasonable. I also captured shorthead sCulpin (Cottus confusus) in

slackwater areas, although sculpin populations ere at a low level.
Rainbow trout populations in lower Birch Creek.appear to.be_held'
at relatively low levels by the shallbwness of the water, making it unsuitable
habitat for larger trout. Probability of use curves compiled for adult
rainbow trout (Bovee 1978, Figure 1) suggest that water depth of about
2 feet or greater is required.
Qualitative aquatic Invertebrate samples from Birch Creek were
made by Andrews (1972 and in BLM 1975), but no quantitative data were
available.‘ On 14 June 1983 I took a series of four Hess .net samples
(mesh size 390an) from a riffle at the site of the proposed diversion.
A total of 20 ;exa of invertebrates was collected {Table 1). Diversity
and abundance were typical of the Lost Rivers, indicating a moderately
high level of production and a good substrate. Some Chara comprised the
only aquatic vegetation present. From these samples, it appears that
the availability of invertebrates for trout food is good and fish populations

are not limited by food supply.

MIEMLE&Z



'-_-....r'_"_igi}l_a:e,_,l.,;f-,Prbbability‘ of use curves for. utilxzatlon, of water veloc1ty
and water depth by adult rainbow trout. - From Bovee 1978. ,
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Table.l. Aquatic invertebrates collected in four Hess net samples .
from Birch Creek at site of proposed hydroelectric project diversionm,

- 14 June 1983.

¥29994é2?¢59%9b¢¥1m2,~1-

| 7648

(7440

NUMBERS IN
taxon 1 2 3 4

EPHEMEROPTERA

Baetis tricaudatus 7 6 1 10

Ephemerella memis 51 55 28 194

Ephemerella grandis 0 4 1 3

Rhithrogena hageni 1 16 19 0

Paraleptophlebia heteronea 0 0 0 4
PLECCPTERA

Claasenia sabulosa 1 6 4 0

Isoperla sp. - 1 4 0 1

Cultus sp. 6 9 14 8

Pteronarcella badia 0 1 0 i

Pteronarcys californica 0 1 0 0
TRICHOPTERA

Hydropsyche sp. 5 1 4 6

Rhyacophila sp. 2 ) 2 1
COLEQPTERA

Optioservus quadrimaculatus 0 2 1] 1
DIPTERA

Chironomidae - larvae 437 321 340 96

Chironomidae - pupae 8 9 6 2

Atherix 2 0 0] 1

Hexatoma 0 0 0 1
NON-INSECTS

Turbellaria 1 2 5 1

Lumbriculus 0 33 37 47

Lymnea 1 4 2 1

Physa 0 1 2 2

. Total Number 523 478 465 380
© Total taxa 12 17 13 17

- 6080
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PROPOSED AQUATIC ENVIRONMENT

The proposed feeder ditch ﬁﬁuld originate at the point at ﬁhich ﬁitch
Créek passes betweeﬁ Townships 8N3and.9N and then extend ta the'éast;
under Highway 28, for a distance of 29,500 feet. BétWeen_thefﬁdint of
diversion and the head of the penstock thers would be a fali of 29 feet,
giviﬁg an overall gradient of 0.1%Z. The sysLem would be designed to
carry a normal flow of 45 cfs. Typical width of the channel bottom
would be 3 feet, with bénk siopes of 1:1. Channel substrate will be
local alluvial gravel or, in the case of two sections 500-1,000 feet
long in total, bedrock through which the channel will be blaétéd.

The feeder ditch should be capable of maintaining a substantial
population of rainbow trout if the flow of water 1is continuous. For
this report, the design goal is to provide'habitat to sustain a minimum
of | 200 trout, the number estimated to. be inhabiting the 3,000 fee£ of
Birch Creek thaé would be pértially dewatered by the project. The expected
average size of fish in the feeder ditch would likely exceed both the
present average of 8.5 inches and the BLM Management Plan goal of 10.5
inches.

Proposed modifications to enhance trout population

1. At the point of diversion, an impoundment should be constructed
to hold downstream migrant fish and thus minimize their movements
into the feeder ditch, as recommended in the BLM Management Plan.
This would create deepwater habitat (10-15 foot depth) to improve.

overwinter survival of trout and increase angling opportunities.

—4-
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Size of the impoundment would be % fo l.acre, As a result, the - -
:watef'table in the area would be elevé;ed, enhancing the growth_'.
of riparién vegetation. |

2.  Design the feeder ditch to maximizeithe.numher of éhéﬁnel-_
meanders, and concentrate instream habitat improﬁeménts in these
meanders. | |

3. Maintain an average surface velocity of 1.5 to 2.0 feet/second
to maintain an ideal range for rainbow trout (Figuré 1) and for
aquétic insect production.

4. The average water depth that would result from thé dééigﬁ
gradient, flow and channel width would range from 3 to 4 feet,
ideal for production of larger trout.

5. Riffles should be constructed at intervals along the channel
to enhance invertebrate production, aerate water, and provide
sﬁawniné substrate for trout. Approximately 12 riffles 15 feet Wide
by 30 feet long would be made by introducing washed alluvial
gravel.

6. In the bedrock sections, stream banks should be essentially
vertical or undercut if possible, and water depth should be 3 to

4 feet,

7. Instream cover should be added, especially at meanders, in the
form of 3-foot diameter boulders placed singly and in pairs.

In addition, green conifers should be cut and anchored to the stream

bank in strategic locations to provide cover for juvenile trout.




In some meanders, overhead cover should be added in the form

cf pairs of 1033 anchdred into the bank.

8. The planting of riparian #egétation‘in the form of willows,l
biréhes;_and_russiag,olives should be cérefullj conside;éd.

The vegetation enhances fish anﬁ wildlife production_énd reducés
water temperature, but increases water loss due to evapotransporation.
Depending upon stand density (but regardless of tree species),

water loss of 2.5 feet of water per unit area_df vegetation per

year can be expected. A strip of woody cover 4 feet wide along

both banks for the entire length of the feeder ditch would lose

about 1.3 acre-feet of water amnually, about 424;000 gallons per yéar.
It is recommended that trees be planted on fhe meanders initially,
Fencing of these areas will be required to exclude livestock,

9, Footbridges could be installed at intervals along the channel

for the convenience of anglers.

10. Where drywashes intersect the channel (east of Highway 28),

small pools will naturally be formed. These pools will be valuable

in providing winter habitat for trout.

HponT
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MATERTALS REQUIRED .

Boulders - approx. 3 -ft. diameter
150 total

washed alluvial gravel - % to 1% in. o
for 12,riffles 15 = 30 x 0.5 ft
10¢ yd~ total

logs -~ 8 in. x 10-15 ft.
36 total, with anchor cable and rock fill

birch/willoﬁ/ rugsian olive cuttings
1,000 total

green conifers -~ approx. 15 ft long
24 total, with anchors and cable

fencing - as needed

footbridge materials - for 4 bridges




Colonization by invertebrates and fishes

' The néwly—coustructéd.stream should be pa:fially coibuize&_by.rainbcw
troﬁt_frémrBirch Creek during the initiai summer of Operationf._sdﬁe of the’
hatchefy_fish stpcke& into lower Birch Creek at:present typically move
downstream, occaSionélly leading fd loss of substantial numbers into fhe
‘unscreened Reno ditch (BIM 1975). This is likely due to a lack of adequate
habitat iﬁ thé existing channel and a tendency toward normal downstream
dispersal, especially if water temperatures at time of stocking are below
10 € (Cresswell 1981), Habitat in the new feeder ditch sﬁoﬁld be more
attractive for these fish, and many would be expected to take up residence.
Colonization by wild rainbow trout would also be expected, but due to the
low density populations upstream this would not be particularly rapid.

Colonization by aquatic invertebrates depends principally upon the
quality of the souce of individuals available for colonization and the
distance from that source. In Summit Creek in the Little Lost drainage,
areas of stream bottom were completely recolonized in one month duringASummer
if they were immediately adjscent to a source (Griffith and Andrews 1981),
In an irrigation canal leading from the Big Lost River, colonization of the
upper 2.6 km was complete after four summer months (Fuller 1981). Downstrean
in the cansl from that point, some invertebrate species declined in nuﬁbers
but levéls of the species most important for trout food stayed high for an
addiiional 5 km. Flow in that canal was only 3% of that expected in the
Birch Creek feeder ditch, and insect drift.in the latter should be more
rgpid. Food organisms should develop quickiy enough to support trout as

they enter the feeder ditch.

L R



Project monitoring

It,is;recqmmended that relatively intensive-monitoriﬁg be conducted
for a 2-year period fcilowing completion of the'prbjectf -This could be
carrled out by an ISU fisheries graduate student supervised by myself.
Monitoring should concentrate on assessing:

1. colonization rates of fishes and aquatic invertebrates

2. distribution and size of trout in feeder ditch, especially
utilization of habitat structures

3. angler effort and catch (creel census)

4. turbine mortality

5. 1ce formation and. p0331b1e fish mortallty in winter

The student would reside on the site in summer, during which time
the creel census, electroshocking to assess fish populations, and sampling -
to monitor invertebrates would be conducted. The student would visit

the site approximately monthly during the remainder of the 2-year period

to collect supporting data.

For the project and fish populations to be eompatible; it will be
necessary to prevent dewatering of the channel due to spring washouts,
mechanical breakdowns, ete. Also, it will be imperative to avoid the
addition of substances (demossing agents, bentonite, etc.) in concentrations
that are toxic or stressful to trout.

" Some initial stocking of rainbow trout into the project area will
probably be_appropriate, but it wogld be advantageous to develop a self-
sustaining population of wild rainbows that are‘adapted to conditions there.

To do this, it may be neeessary to protect_wild fish from excessive angler

_hsrvest, possibly be closing a different eecticn for 1-2 years on.a rotatlon S
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BEFORE THE DEPARTMENT OF WATER RISOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR PERMITS

NO. 32-7128 AND 32-7136 IN THE NAME OF

)

)

i
BIRCH POWER COMPANY )  NOTICE OF HEARING
. g AND/NR CONFERENCE

Notice is hereby given that the Department of Warer
Resources has rescheduled the hearing and/or conference concerning
- the above referenced applications for permits for Thursday,

April 5, 1984, at 8:30 a.m. in the Third Floor Conference FRoom,
Idaho State Office Building, 150 Shoup, Tdaho Falls, Idaho.

Any hearing will be held in accordance with the Rules
and Regulations of the Idaho Code and adopted Rules of Practice
and Procedure as previously indicated in the hearing and/or
_ conference notice dated February 23, 1984.

-4
Dated this %/ day of March, 1984.

-,

) ’f.-\ !,« /, E
e A SO ‘ — L IR L > S

RONALD D. CARLSON

Eastern PRegional Supervisor
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Department 0! Vater Re;oum&s
Eastern District Oifice
Ray W. Rigby, Esq. ‘
Rigby, ‘tnatcher, Andrus, Barton & Walters .
Attorneys at Law
25 North Znd East
Rexburg, Idaho 83440

RE: Reguest for Cancellation of Scheauled Notice of Hearing and/or
Conference on Permit Nos. 32-7128 and 32-7136 - Birch Power
Company - D & B Enterprises, Inc.

Dear Ray:

I most sincerely appreciate your consideration and
courtesies in agreeing to continue the Notice of Hearing, the
subject of the above captioned, scheduled for hearing pefore the
Department of Reclamation this coming Thursday, Marcn 8, 1984,

For the purpose of suppiementing your tile, together with
the file of the Department of Water Resources, as to the reasons ™~
and justification for our client's requested continuance, I hereoy
submit on behalf of D & D Enterprises, Inc., in writing, the
followingy ™~ T T o o

et —— e S R

l. D & D Enterprises, Inc. was not permittea to intervene
in the above entitled matter until Fepbruary 23, 1vE84 (see Oraer
granting Request tor Intervention).

2. Department of Water Resources set up a final hearing
of the pending protests, filed in the above entitled matter, for
March 8, 1984, said Notice of Hearing being dated Fepruary 23, 19&s.

3. 7The two documents referred to in Paragraph 1. ana 2.
above were received by counsel for D & D Enterprises, Inc. at
approximately 11:40 a.m., Monday, February 27, 1984.

4. Immediately upon notice of D & D's permitted
intervention D & D retained a Water Engineer, Mr. Ray Michener,

WICROFILMED



Ray W. Rigby
Page 2
March 5, 1984

Michener Associates, Inc., Tri-Cities, Washington 49302, telephone
(509) 545-8561, as its consulting engineer for the purpose ot
defending and supporting the protest of D & D Enterprises, Inc.

5. According to my calculations there is a total of ten
days (8 working days}) of actual notice dating from the date notice
was actually received up to the date of hearing, incluaing a
weekend. For the purpose of preparing and responding to the two
applications, the subject ¢f the above captioned, ten days 18 not
an adeguate period of time for allowing D & D's retainea engineer
to complete his investigation, make a recommenaation to L & D
Enterprises, Inc. and thereafter prepare for defense to applicants
pending applications.

6. In addition to the above, the retained engineer of
D & D Enterprises, Inc., Mr. Ray Michener, is scheduled to testify
in a Federal Water case on the same date and at the same time that
the above captioned has been set for hearing of applicant's
applications, and protestants protests.

As discussed in our recent telephone conference, our
clients are desirous of an early meeting, as suggested by you ang
your client, for the purpose of exchanging information, ana tcr the
further purpose of making every effort to resolve the guestions,
differences, and disputes, of D & D Enterprises, Inc. and your
client, to the end and for the purpose of hopefully resvlving saia
differences short of the necessity of a formal hearing.

e . 1.will-be..in-contact.-with your-within the next couple of

days, as to an available date and/or dates for the purpose of
scheduling the meeting discussed in the previous paragraph.

Following our telephone discussion on the above captioned,
and pursuant to my suggestion to you, I contact Mr. Ron Carlson, cof
the Department of Reclamation, informeda him of our oral discussion,
and in response to said report he volunteered to send ocut notes to
all parties concerned, ordering a continuance, without the
necessity of a formal hearing.

Your cooperation and consideration on the above caption
has been most sincerely appreciated.



Ray W. Rigby

Page 3
March 5, 1984

Very truly yours,

PETERSEN, MOSS5, OLSEN,
MEACHAM & CARR

GEORGE C. PETERSEN, JR.

GCP/tr
8523k

cc: Mr. Ron Carlson

William B. Dillon, III
Jim DeMordaunt

MICROFT T
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SORENSON ENGINEERING, P.A.

CONSULTING ENGINEERS

550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401
208-522-8069 A Y 7 T
*”75'}5@}] N
£ oL
March 6, 1984 ' .
MAR 7 1384

Wepartman: o ¥Gir Resources
Eastern District Office

Mr. Ron Carlson

Eastern Regional Supervisor
Idaho Dept. of Water Resources
150 Shoup Ave.

Idaho Falls, ID 83401

RE: BIRCH CREEK HYDRO - HEARING FOR APPLICATIONS 327128 and 327136

Dear Mr. Carlson,

The notice of cancellation for the March 8, 1984 meeting I received indicates
this was per the agreement of the applicant. I did not agree to cancellation.

I also contacted my attorney, Mr, Ray Rigby in Rexburg, Idaho concerning
this matter and asked him if he'd agreed to the cancellation of this meeting.
He indicated he had not agreed to the cancellation of this meeting.

The cancellation of this hearing not only delays the progress of the
project but is very costly to me in that I had arranged for an engineer

to fly from Denver, Colorado and had also arranged for a banker tc come
from Salt Lake City, Utah, as well as a fisheries biologist from Pocatello,

ivee - 1dahoe... e e T ——— e 1+ e e

Very truly yours,

YL e

Ted S. Sorenson, P.E.
Project Engineer

TSS:1kw

cc: Ray Rigby

RN
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST

APPROVAL OF APPLICATIONS FOR PERMITS
NO. 32-7128 AND 32-7136 IN THE NAME NOTICE OF CANCELLATION
OF BIRCH CREEK POWER

e e e M N g e S e

Notice is hereby given that the Department of Water Resources
has cancelled the hearing concerning the above referenced applications
scheduled for 11:00 a.m., Thursday, March 8, 1984 at the request of

the protestant, D & D Enterprises, and the aqreement of the applicant.

Dated this 2 “"dday of March, 1984.

NALD D. CARLSON
Eastern Regional Supervisor

GICROFLNED
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT
NO. 32-7128 AND 32-7136 IN THE NAME OF NOTICE OF HEARING

BIRCH POWER COMPANY AND/OR CONFERENCE

R L W

On September 8, 1982, Birch Power Company filed
with the Denartment of Water Resources application No. 32-7128
to appropriate the public waters of the State of Idaho. On
September 23, 1982, the Department received a protest against
approval of said application from Idaho Department of Fish
and Game. On October 12, 1982, additional orotests were
received from the Bureau of Land Management, and from Wm. T.
Simmons, C.A. Wagoner, and Ben R. Wilding. On February 23,

1984 the Department issued an order allowing D & D Enterprises
to intervene in the matter.

On January 3, 1984, a second apnplication No. 32-7136
was filed by Birch Power Company. On February 1, 1934, the
Department received a protest from the Bureau of Land Management;
on February 2, 1984 a protest was received from Idaho Department
of Fish & Game; and on February 3, 1984 an additional orotest
was received from Ben Wilding, Watermaster of Water Distict
No. 32-D.

The Department has set the matter of protest for
hearing for Thursday, March 8, 1984, at 11:00 a.m. in the
Third Floor Conference Room, State Office Building, 150
Shoup, Idaho Falls, Idaho. Because of the similarity of the
issues involved this hearing has been combined. The hearing
will be held in accordance with provisions of Chapter 2,

Title 42, of the Idaho Code and adopted Rules of Practice
and Procedure of the Department of Water Resources. Opportunity
shall be afforded all parties to resvond and pnresent evidence

and argument on all issues Involved.

rd

Dated this 2% day of [ty vary 198!;““.\'“@““““
- Ly / //
) 2 //;

Pl [T

e
e

l

» (‘Z.f-r__/ll e i

-
RONALD D, CARLSON |

RN AR !,|i||f1|-‘!s!:€1:‘_'__
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BEFORE THE DEPARTMENT OF WATER RESOQURCES
OF THE
STATE OF IDAHO

M

ORDER GRANTING
INTERVENTION

IN THE MATTER OF REQUEST FOR LEAVE .)
TO INTERVENE IN THE MATTER OF )
PROTESTS AGAINST APPLICATION FOR )
PERMIT NO. 32-7128 IN THE NAME OF )
BIRCH POWER COMPANY FILED BY GEORGE )
C. PETERSEN, ATTORNEY, IN BEHALF QF )
D & D ENTERPRISES )

)

WHEREAS, a petition to intervene in the matter jof
protests against application for permit No. 32-7128 was
i

filed by the above-named party with the Department of Wat%r

Resources on September 18, 1983; and, E
WHEREAS, D & D Enterprises was represented at the

conference held on September 2, 1983 and the applicant. l v

stated he had no objection to their intervention in the

matter; and,

WHEREAS, The Director of the Department of Wat%r

Resources finds that the petition to intervene alleges that

the petitioners could be affected by the approval of annﬂication
for permit No. 32-7128 through possible adverse imnacts;f

|

and

»

WHEREAS, it is the determination of the Directo%
that the vpetitioners have satisfied the requirements forf
intervention in accordance with Rule 6 of the Denartment 6f
Water Resources Rules of Practice and Procedure;

NOW, THEREFORE, IT IS HEREBY ORDERED that the i
above-named petitioners shall be allowed to intervene in %he
matter of application for permit No. 32-7128. The granting
of leave to intervene shall not be construed to be a'finding
by the Director that the intervenors will or may be parties
aggrieved by any ruling, order or decision of the Director

for ourposes of court review of appeal.

vd
Dated this £3 = day of February, 1984.

ONALD D. CARLSO |

Eastern Regional Supervisorj ““F“Mm



February 7, 1984

RE: Application for Permit No. 32-7136 BIRCH POWER COMPANY

~ Standard Journal.

P.0. Box 10
Rdxburg, ID 83440

Gentlemen: | o _

Would you please submit an affidavit of publication and certiffed bill

in connection with the above referenced application(s). The legal

notice was to have been published in your paper on January 19 and 26, 1984.
Your cooperation in this matter.is'greatly appfec1qted.

Very tru]y.youfs.

~ COLLEEN WRAY.

Adm. Secretary




February 7, 1984
RE:- App11¢ation.for_Permit No. 32-7136

Birch Power'Canpany
- 550 Linden . _
Idahq_Fa]is, ID * 83401

Gentlemen: _
_Enclosed is a copy of a protest filed against the 1ssuance of a permit |

pursuant to your Application No. 32-7136.  The Department suggests you
contact the protestant directly in an effort to determine the nature of

. the protest and to attempt to resolve the protest.

If_you do not advise us within twenty (20) days,that the protest has
been resolved, the matter will be scheduled for conference and/or
hearing. At such a conference and/or hearing, the following are the
principle items the Department can consider in either approving or
~denying. the application for permit (Section 42- 203 Idaho Code%

1. W11 the proposed use reduce the quantity of water
~ under existing water rights?

2. Is the proposed water supply fnsufficient for the
purpose intended?

3, Is the app11cat10n made 1n good faith or for delay
- or speculat1ve purposes?

4. Has the applicant sufficient financ131 resources with
~ which to complete the project? .

5. 'Will the proposed use under this permit conflict with
the tocal public interest?

. If this office can_be.of further assistance,;please cdntact us.

Very truly yours,

- RONALD D. CARLSON
Eastern Regional Supervisor

' RDC:cw
‘Enclosure

cc: IDWR - State Office



February 7, 1984

'RE: Application for Permit No. 32-7136 BIRCH POWER COMPANY

0'dell A. Frandsen
District Manager

Bureay of Land Management
940 Lincoln Road

Idaho Falls, ID 83401

Pear Mr. Frnndsen:

-Your protest against the approval of the above referenced application
has been received and a copy has been sent to the applicant. The
Department suggests you contact the applicant directly in'an effort to
determine what is proposed by the appiication and to attempt to resolve
' the protest. :

If you do not advise us within twenty (20} days that the protest has -
been resolved, the matter will be scheduled for conference and/or
hearing. At such a conference and/or hearing, the following are the
principle items the Départment can consider in either approving or
danying an appiication for permit (Section 42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under.
existing water rights?

2. 1Is the proposad water supply insufficient for the purpose
intended?

'3. Is the application made in good faith or for delay or.
' speculative purposes?

4, Has the applicant sufficient financial resources with
which to complete the project?

5, W1 the proposed use under this permit conflict with
the local pubiic interast?

If this office can be of further assistance. please contact us.

Very truly yours,

RONALD D. CARLSON : | | -ﬁm”;,: *%. N :
Eastern Regional Supervisor o - _ éﬁ“'“” *;EE%E}) '

ROC:cw _
cc: IDHR - State.Office.-



February 7, 1984 _

RE: Application for Permit No. 32-7136 BIRCH POWER COMPANY

Mr. Tom Reineckar
Regional Supervisor
Department of Fish & Game
1515 Lincoln Road

Idaho Falls, ID 83401

Dear Yom:

Your protest against the approval of the above referenced application
has been received and a copy has been sent to the applicant. The .
Department suggests you contact the applicant directly in an effort to
determine what is proposed by the application and to attempt to resolve
the protest.

If you do not advise us within twenty (20) days that the protest has
been resolved, the matter will be scheduled for conference and/or
hearing. At such a conference and/or hearing, the following are the
principle items the Department can consider in either approving or
denying an application for permit (Section 42-203, Idaho COde)-

1. Will the proposed use reduce the quantity of water under
existing water rights?

2. Is the proposed water supply insufficient for the purpose
intended?

3. Is the application made in good faith or for deiay or
: specu]ative purposes?

4. Has the applicant sufficient financ1al resources with
which to complete the project?

5. W11l the proposed use under this permit conflict w1th
the local public interest?

If this office can be of further assistence; please cdntactfus,

~ Very truly yours,

; : - . . : . ‘5\‘}]‘; ey 2 RETT iz"a.
RONALD D. CARLSON - : : I BT RIRTE
Eastern Regiana] Supervisor S : : : :

ROC :cw |

cc: IDWR - State Office



February 7, 1984
RE: Application for Permit No. 32-7136 BIRCH POWER COMPANY:

Ben R. Ndeing, Hatermaster

- Water District No. 32- D

Star Route
Dubois, ID 83423

 Dear Mr. Wilding:

Your protest against the approval of the above referenced application
~ has been received and a copy has been sent to the applicant. The
Department suggests you contact the applicant directly in an effort to
determine what 1s proposed by the applicat1on and to attempt to resolve
the protest.

If you do notiadvise-us within twenty (20) days that the protast has
been resolved, the matter will be scheduled for conference and/or _
hearing, At such a conference and/or hearing, the following are the -
principle items the Department can consider in either approving or
denying an app]1cat10n for permit (Section 42-203, Idaho Code):

1. Wil1 the propesed use reduce the quantity of water under.
existing water rights?

2. Is the proposed water supply 1nsuff1c1ent for the purpose .
~ 1intended? L _ ,

3. 1Is the app]ication made in good fa1th or for deIay or
-~ speculative purposes?

4. Has the app]icant suff1c1ent financial resources with
which to compliete the project? _

5. Will the proposed use under this permit conf11ct with
- the local public interest?

If this office can be of further assistance, please;contact us.

~ Very truly yours, o

RONALD D, CARLSON- :
Eastern Regional Supervisor

RDC:cw S ' | _ %ﬂ%&z’pﬂ“;&‘\mﬁmwj

cc: IDWR - State 0ff1ce
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NERErS

FEB 2 1584
IDAHO DEPARTMENT OF FISH AND GAME FEPArMENt of Water Besburces
REGION 6 Lnstern District Oifice

1515 Lincoln Road
Idaho Falls ® Idaho ® 83401

February 1, 1984

Mr. Ernest Carlsen

Assistant Regional Supervisor
Department of Water Resources
150 Shoup - Suite 15 '
Idaho Falls, ID 83402

Re: Application for Permit No. 32-7136 - Birch Power Company

Dear Ernie:

We have reviewed the above application for an additional 30 cfs
of water from Birch Creek for hydropower product1on and wou]d
like to enter a protest

We presently have under protest the application for 45 cfs {No.
32-7128) for this same project. The major reason for the original
protest was differences over minimum flows. This request for

an additional 30 c¢fs would totally preclude any minimum flow on
the 3000 feet of Birch Creek affected above Reno Diversion. If
both applications are approved, then 75 c¢fs could be diverted
which would result in total dewatering of this segment at least
eleven months of the year, and in many years no flows would pass
the diversion. This would result in a total Toss of fishery
resources and management options in this segment.

We would like the protest on Application No. 32-7128 for 45 cfs
settled first since those decisions will affect this application.

Thank you for the opportunity to comment on this application.

Sincerely,

,<Q‘ﬂ Vg ﬁﬂf /é{ f@vu

Tom Reinecker
Regional Supervisor
Region- &

cc: US Fish & Wildlife Service

Bureau of Fisheries
Ted Sorenson

* EQUAL OPPORTUNITY EMPLOYER »




® 8§

United States Department of the Interior

BUREAU OF LAND MANAGEMENT
{daha Falls District
940 Lincoln Road

JAN 3 1 g4

. 7250, 4 Idaho Falls, tdaho 83401

Mr. Ernest Carlson

Assistant Regional Supervisor
150 Shoup - Suite 15

Idaho Falls, ID 83402

RE: Application for Permit No. 32-7135 Birch Power Company
Dear Mr. Carlson:

The Bureau of Land Management has on file with your office a protest on water
right application for permit #32-7128 Birch Power Company, for 45 cfs on
Birch Creek, The basis of this protest was: (1) conflicting opinion over
flow requirements between the proposed diversion and Reno Ditch diversion
(approximately 3,000 ft. of channel); and (2) the feasibility of maintaining
a quality fishery in the feeder canal.

Application #32-7136 requests an additional 30 cfs flow for a total of 75

cfs for the two applications, We do mnot believe this flow would be available
except for short periods of time during spring runoff. Enclosed is research
originally provided to us by Mr. Sorenson showing average flows by month at
the Eight Mile Canyon Gage and estimated flows at the proposed diversion.

The consequences of an approval of these applications would be to dry the
channel below the proposed diversion for well over 11 months on high water
yvears and would dewater the channel vear-around for most water years. This
would mean a total loss of fisheries and wildlife riparian habitat helow
the diversion. Thus BLM would be left with no management options below
the point of diversion. We do not believe this to be in the best public
interest.

We would recommend that action on application 32-7136 be suspended until
after application 32-7128 is resclved through the hearing process. We
feel application 32-7136 should be considered as a separate action.

Sincerely,

Jfﬁﬁﬁw::f 2 A e y
{ ( (7, / ’{.—f"fﬂ. Eras ,g";'ff*""‘i_”,,.,--..._"h_“

L £,
0'dell A. Frandsen o
District Manager

Enclosure:
March 14, 1983 letter with attached flow table

ce:  Tdaho Department of Fish & Game N



Ted S. Sorenson P.E.-L.S. & d\}\ o
CONSULTING ENGINEER N AN :
550 LINDEN DRIVE ,g\ (/;\( b QJ\
IDAHO FALLS, IDAHO 83401 C l,lﬁ
March 14, 1983 Bus: 208-522-8069 /
s: 208-529-2469
Mr. Brent D. Jensen, Area Mgr. r————- :
Big Butte Resource Area, BLM - [Aeit pig ]
Idaho Falls Dist. . mg" Mot ~% 77
940 Lincoln Road _ _ Aﬁm!n!:;:tmn
Idaho Falls, ID 83401 : | RECEIVED — idenn Falls Do o
Mr. Virgil Moore . st MAR I & 1983 =M
Idaho Department of Fish & Game. o
1515 Lincoln Road [ Flasnina
Idaho Falls, ID 83401 : [Fabic A~~~
7 . Bt P HA 7 =
__ECd. Yoodne R4 H
R2: Birch Creek Hydroelectric Proposal  Soda Sprines A " | |
e e !

Dear Mr. Jensen and Mr. Moore,

I have met with the Reno Ditch users with respect to your requiremeni that I secure .
permission for permanent closure of Reno Ditch. To that end I have met with
irrigators using Reno Ditch to discuss the situation, The group raised thz following
questions which I could not answer and am therefore, requesting your written response:

1. wWould the closure of Reno Ditch be merely an earthern blockade at the
diversion which could be easily reopened until such time as the ability of the
new diteh to deliver irrigation flows could be relied upon?

2. viould vour agency protest Reno Ditch Irrigators filing with the TIdaho Department
of Water Resources to move their point of diversion to coincide with the intake
of the power feeder canal? Further would your agency protest the irrigators’
diversion of existing decreed irrigational water to the extent that 5 cfs bypass
flow was reduced, depending uwpon year, tc zero?

Table One (attached) shows the average flow May thru October as tabulated from ten
years (1970 thru 1980) of USGS data (Eight-Mile Canvon Read). Also shown is the
estimated average flow at the proposed new point of diversion approximately 8500 feet
downstream. The flows shown were caleunlated via linear extrapolation of bedloss hetwes
Eight-Mile USGS station and Universitwv of Idaho Gauging Station {operated in 1980 only
near Renc Ranch on Reno Ditch.

3. During early spring and fall months the Reno Bitch Irrigators utilize upstream
water owned by upstream irrigators near Blue Dome through a “gquasi™ lease arrange-
ment. Would your agency protest the Reno Ditch Irrigators transfer of this water
through the proposed diversion to the extent that 45 cfs was exceeded tc the maximum
decreed irrigational diversion of RBirch Creek which is 69.8 cfs?

Your prompt response is sincerely appreciated.

T MICROFILMED

Ted S. Surenson, P.E.

TSS : kw : e e
enc Consulting Engineer ;P oD ,‘E':,_’r
cc: Reno Ditch Irriqat_ors . . « y iiﬂm CORE E




April

May June

June

July August

August September

Septembar October

October

¥ 1870 thru 19890

Average Flow* at
USGS Station -

TABRLE ONE

Number of
Years Average

Estimated Flow
at Proposed

Eight Mile Canyon Flow Exceeded Power Canal Divex.
{cEs) {cts)
T4.3 1 éf 2 71.6
54.3 4 of 9 51.6
45.3 5 of 10 42,4
44,1 5 of 10 471 .4
45,7 3 of 10 43.0
46.4 4 of 10 43,7
60.9 2 of 3 57.2

average



January 12, 1984

RE: Application for Permit No. 32-7136 BIRCH POWER COMPANY

Buread of Land Management

940 Lincoln Road '

Idaho Fails, ID 83401

Gentlemen:

We are enclosing a copy of an application that,may be of 1nterést to
your agency. Please review the application and submit any comments you
may have to our Department as soon as possible. The last date of protest
is February 6, 1984, and we are required to take final action shortly
thereafter. ' , :

 1f we may be of further assistance, please feel free to contact us.

Respectfully submitted,

ERNEST CARLSEN
Assistant Regional Supervisor

EC:cw

Enclosure

| ' .“ Shr e ".""" 3 tas
gt ai.igﬁ |



- January 12, 1984

RE: Application for Permit No. 32-7136 BIRCH PONER COMPANY

Mr. Ben Wilding, Watermaster
Water District No. 32-D
BaboiBoutd &

Dubois, ID 83423

Dear Mr. Wilding: | o
We are enciosing‘a copy bf an application thht may_be'of_{nteregt.to -

. your agency. Please review the application and submit any comments you
may have to our Department as soon as possible. The last date of protest
is February 6, 1984, and we are required to take final action shortly -
thereafter, ' : ' ) ' '

If we may be of further assistance, please feel free to contact us.

Respectfully submitted,

 ERNEST CARLSEN B
~ Assistant Regional Supervisor

EC:cw

Enclosure




January 12, 1984

RE: Application for Permit No. 32-7136 BIRCH POWER COMPANY -

Mr. Tom Reinecker
Regional Supervisor
Denartment of ‘Fish & Game
1515 Lincoln Road

Idaho Falls, ID 83401

Dear Mr.-Reineckef:

We are enclosing a copy of an ahp]icatiqn-that may be bf-iﬁtéréé;'to ,
your agency. Please review the application and submit any comments you
may have to our Department as soon as possible. The last date of protest
{s February 6, 1984, and we are required to take final action shurt]y
thereafter. _

If we may be of'further'assistance,'p]éase feel free'tb coﬁtact us.

Respectfully submitted,

ERHEST CARLSEN
Assistant Regional Supervisor

EC:cw

“Enclosure




STRTE OaOF IDARHGO

DEFARTMENT OF WRTER RESCGURCES
Eaztern Resion

1532 Shour Ave., Suite 13
Idahe Falls:. Idahe 83402
{208y 525-7161

JANUARY 11. 13584

The Standard Journal
F. 0, Box 10

Rexhura, Idaho 83440

Gentlemen:

Enclosed vou will #find a lesal nolice which we wish lo have published

on the dales indicalted (once a week for lwo conseculiuve weekly issues

in vour newsrarer. We have allowed amrle time for vou lo submil a salley
proof Lo this eoffice for review bhefore the first publicalion date. If
veu capnol publish the nolice on Lhe rrarosed dales, rlease conlacl us
immediately.

An affidavil of publication must be submitted te the Derartmenl alons
wilh the rublicalion bill. Your cooreration is arpreciated.

Please send Lhe affidavit of publication and rublicalion billins Lo this
office before FEBRURRY &, 1584,

Your-s trulv.

RONRLD [, CARLSON
Supervi sor
Eastern Resion

Encl.

MCAOFLMED



NOTICE OF RPPLICATION FOR WATER RIGHT
The fellowins applicalion{s) have been filed to arprorriate the rublic

walers of Lhe Stale of Idaho:

The rermili{s) will be subiect ta all rrior waler righls. Frotests must

be #iled with the Director. Dert. of Naler Resources, 150 Shoup Ave.. Suite

15, Idaho Falls. Idaho 83402 on nr before FEBRUARY &, 1584,
KEN [LEHNN, Dir.

Fublished 119 & 1.°26./84. mﬂ%‘éﬂmm
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BIRCH POWER CO.
S50 LINDEN, IDRHD FALLS. ID 83401

Source; BIRCH CREEK trib. to SINKS
Pate Filed: 01.03-/13284

Diversion PL: NENN Sec 03 T OSN R Z0E

Usze: FOWER (30,00 CF5)
In: NENE Sec 17 T 08N R 31E

@CROFLMED



Ted S. Sorenson P.E.-L.S.

CONSULTING ENGINEER
550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401

Bus: 208-522-806%
Res: 208-529-2459

Mr. Ron Carlson

Idaho Department of Water Resources
State Office Building

150 Shoup

Idaho Falls, ID 83402

RE: BIRCH POWER COMPANY APPLICATION FOR PERMIT #32-7128

Dear Mr., Carlson,

Here iz an additional application for this permit. This application
applies for an additional 30 second feet over and above the 45 second
feet which was previocusly applied for, This additional filing is
consistent with the Birch Power Company Preliminary Engineering Design
and Plan Report previocusly submitted to you.

Tf at all possible, I'd appreciate this filing'being considered with
permit #32-7128.

Your consideration is appreciated.

Very truly yours,

J A7/

Ted 5. Sorenson, P.E.
Congulting Engineer

TSS :kw

enc,

cc: Mr. Bobby Fleenor
Idaho Dept. of Water Resources
Boise, ID

Ray Ribgy, Attorney
Rexburg, ID




