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E. NARRATIVE/REMARKS/(Q’[MENTS .

The point of diversion and the place of use are located in the SWNW of Section 17, Township 09N,
Range 09E. The water is diverted from a small pool in the stream by a submerged 3-inch pipe. The 3-
inch pipe runs down the hill about 270 feet. At this point a 1-inch pipe is connected to the system. This
1-inch pipe conveys the water to Mr. Wilson’s property. The entire system is fed by gravity. Two
sprinklers are usually used to irrigate the lawn. The water is only used for external domestic 0ses.
The area irrigated is approximately 0.14 acres [(40 ft x 50 ft) + (28 ft x 143 ft) = 6004 fi* ].

A diversion rate of 0.21 cfs was measured using a 5-gallon bucket and a stopwatch.

The condition of approval requiring a measuring device was postponed. See letter by Gary Spackman on
May 16, 2000. The condition of approval requiring a lockable controlling works was not met. [

recommend that this permit be licensed for 0.02 cfs with an annual volume of 0.6 AF once a lockable

device has been installed. Unnamed stream

flow

3!’ pipe

Control valves

To neighbor

N4 MAD »
wis VTAL N L N ".;",la

Have the conditions of permit been met? YES X NO
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State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO, 65-12286

Priority: November 08,1979 Maximum Diversion Rate’ 0.02CFsS
Maximum Diversion Volume 0.6 AF

it 1s hereby certified that ROY WILSON Or PATRICIA WILSON
HC 76 BOX 3112
LOWMAN (D 83637  have complied with the terms and

conditions of the permit, issued pursuant to Application for Permit dated November 08, 1979 and have
submited Procf of Beneficial Use on May 20, 1996 An examination indicates that the works have a
diverston capacity of 0 02 cfs of water from:

SOQURCE
UNNAMED STREAM Tributary: SINKS

and a water right has been establishwf as follows:

ANNUAL
BENEFICIAL USE PERID - DIVERSION RATE DIVERSION VOLUME
DOMESTIC ’b 12/31 002 CFs 0.6 AF

LOCATION OF POINT(S) OF DIVERSION:
UNNAMED STREAM  SWY%NWY%  $ae. 17, Twp 09N, Rge 09E, B.M., BOISE County

PLACE OF USE: DOMESTIC

Twp Rge Sec |

0gN 09E 17

CONDITIONS OF APPROVAL
Domestic use under this right is form% conw Wﬂfij« bogne

Use of water under this right 1s supplemental to all existing water nghts with the same purpose and
place of use.

Use of water under this water right will be regulated by the watermaster of State Water District No
65.

MICROFILMED
MAR 2 9 2001




State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 65-12286

4 Upon specific notification by the Department, the right hoider shall instail a lockable device of a type
acceptable to the Department in a manner that will provide the watermaster suitable control of the
diversion.

This hcense is issued pursuant to the provisions of Section 42-219, Idaho Code. The water nght
confirmed by this license is subject to all prior water nghts and shall be used in accordance with [daho
law and applicable rules of the 7Dﬁpartment of Water Resources.

Signed and sealed this_. 7 ey of ﬂdgéf , 2001.

Acting for KARL J. DREHER ]

Director




WATER RIGHT SUMMARY
ACTION RIGHT NO. NAME AMOUNT CFS
Original Application 65-12286 Ralph Claycomb 0.02
Joyce Claycomb
Full Assignment 65-12286 Roy Wilson 0.02
or Patricia Wilson
Yalyrd g s
wm kK Jﬁ%: ﬂ
AUG 0 91996
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State of 1daho

DEPARTMENT OF WATER RESOURCES

ASSIGNMENT OF PERMIT MAY 23 199
To change the ownership of a permit
Dﬂpmmmofwamgem
Ralph Claycomb
l, Joyce Clavcomb , hereby assign t0 Roy or Patricia Wilson
of Lowman, Idaho HC 76 Box 3112 83637
(Full Addewss)

All my right, title, and interest in and to Permit No.__55-12286
to appropriate the public waters of the State of idaho.

OR (for partial assignments)

The following described portion of my right, title, and interest in and to
Permit No. to appropriate the public waters of the State of idaho.

Describe portion of the permit assigned iisting the number of acres in each 40 acre subdivision,
point of diversion location, and the amount of water in cubic feet per second.

Made this __ 22 day of %@J% 19 2

@
i Permi‘ Holder(s) 77 i %

State of Idaho )

ss

County of (de0p_

On this _ AR day of tt}:)% ,199.0p . personally appeared before me
the signer of the above instrument, duly ¥cknowledged to me that he/she/they executed the same.

:Tc’))qnme )\ J‘)P HQGC}Q/

Notary Pubiié
SEAL
ol
v ;
My commission expires: Ll[ﬁa q ~&9 UGog 1996




~orm Ne. 217 o~ R e FOR OFFICE USE ONLY

7/94 : \ Amt.of Fee $: §(2.° O

. Receipt No, o
Receipt By:
Date Receipféd: & — @

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES RECEIVED
PROOF OF BENEFICIAL USE MAY 20 1996

The ldaho Department of Water Resources considers this form a statement that the permit holder(sPbmehave

development that willl occur under this permit and that water has been applied according to the provisions of the permit for
beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary, or be
accompanied by a completed fleld examination report prepared by a certified water right examiner who has been appointed
by the department.

1. Permit No. 65-12286 TelephoneNo. 208 342 6605

2. Name(s) of Permit Holder(s):  Ralph Claycomb and Joyce Claycomb

3. Mailing Address: 902 Logan St. Boise, Idaho 83%712

4. Source of Waters 18R P 3y SLFe@%k s it GROUNDWATER (wel), Dete Drilled: mo, /.
a. Well Driller: Drilling Permit Number: - - -
b. OPTIONAL:

Pump Horsepower: Pressure (psi): Dynamic pumping level (ft):

5. Use(s) (as authorized by the water right permit):

Domestic (No. of households): one Stockwater (No. and type of stock):
Irrigation (No. of acres): Other:
6. Total rate of diversion and/or volume for which proof is submitted: __ 0, 02 cfs OR acre feet

7. Measurlng Device Requlrement (refer to the approval oondlﬂons on your permit and respond accordingly)

**see fe ter d t%%a %g }g. 15096 mgned by Ga%‘;ﬁ&*ﬁh”;?} watlg?m‘;.:gources

: Is a measuring device required? * Yes or No
Has the measuring device been installed? Yes or No
Flow Measurement Port: s a flow measurement poit required? Yes or NoX
Has the measurement port been installed?  Yes or No
8. FeeEnclosed: $ 50,00 (See Fee Schedule on back of the instructions for filing proof of beneficial use)

9. Person to contact to accompany the Department representative during field examination of the water system.

Name: Roy or Patricia Wilgon Telephone Number: 20x 250 %535

Address: HC 76 Box 3112 Towman, Idaho 83637 F@wm&x” g ‘
PF

10. The information given on this form Is my true statement of the extent to which the above numbered permit has been
developed and | relinquish any undeveloped portion of the permit fo the State of Idaho.  AUG 0 § 1994

Signature of permit holder: C@Mé gé{e(@@.._. t %/& %ﬁm/ Date:Z/Z%ZZﬁ%

{include your title, if bn behalf of campany of organization)




Proposed Priority:

State of idaho
Department of Water Resources

Permit To Appropriate Water

Q. 65-12286

November 8, 1979 Maximum Diversion Rate: 0.02 CFS

This is to certify, that RALPE CLAYCOMB

JOYCE CLAYCOMB
GENERAL DELIVERY
LOWMAN ID 83637

has applied for a permit to appropriate water from:
UNNAMED STREAM

tributary of SINKS

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE

DOMESTIC

ELACE OF USE: DOMESTIC

RERIOD OF USE BRATE OF DIVERSION
01/01 to 12/31 0.02 CFS

SWNW , Sec. 17, Township 09N, Range O9E
BOISE County

IWN RGE SEC
09N 09 17 SWNW
1. Proof of construction of works and application of water to

2.
3'

beneficial use shall be submitted on or before July 1, 1996,
Subject to all prior water rights.

The issuance of this right does not grant any right-of-way

or easement across the land of anothsr.

Project construction shall commence within one year from the
date of permit issuance and shall proceed diligently to
completion unless it can be shown to the satisfaction of the
Director of the Department of Water Rescurces that delays were
due to circumstances over which parmit holder had nc control.
Use of water under this right is subject to control by the
watermaster of State Water District No. 65,

A measuring device and lockable controlling works of a type
acceptable to the Department shall be permanently installed and
maintained as part of the diverting works prior to diversion of
water under this right.

This water right is for the diversion of 0.02 cfs, to be used for

one household.

Use of water under this right is supplemental to all existing
water righte with the same purpose and place of use.

“f:{ *
F=0ama L
(o Y,

u '1"" e ¥ .

- Byt
: f} .
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State of ldaho
Department of Water Resources

Permit To Appropriate Water

NO. 65-12286

PAGE 2

This permit is lssued pursuant to the provisions of Section 42-204, Idaho Code.

Witness the signature of the Director, affixed at Boise, this
e Panl 9L
f Karl J, Dreher, Director
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BEFORE THE DEPARTMENT OF WATER RESBOURCESB
OF THE

STATE OF 1DAHO

IN THE MATTER OF APPLICATIONS FOR)
PERMIT NOS. 65-12283 IN THE NAME )
OF GORMAN AND/OR BARBARA MIRACLE ) PRELININARY ORDER
AND 65-12286 IN THE NAME OF RALPH)
AND/OR JOYCE CLAYCOMB )

)

This matter having come before the Idaho Department of Water
Resources (department), as a result of an inquiry from the permit
holders, the department makes the following Findings of Fact,
Conclusions of Law and Order:

FINDINGS OF FACT

1. On October 25, 1993, the department issued a Recommended
Order partially approving Application for Permit No. 65-12283 in
the name of Gorman and/or Barbara Miracle and approving Application
for Permit No. 65-12286 in the name of Ralph and/or Joyce Claycomb.
A condition of approval was that proof of construction of works and
application of water to beneficial use (proof) was due two (2)
years after the date of the Final Order to be issued in the matter
by the department.

2. On February 9, 1994, the department issued a Final Order
Adopting Recommended Order in the matter but did not specifically
issue a permit document for each approved application and did not
specifically describe the proof due date for each application,

CONCLUBIONS OF LAW

1. Section 42-203A, Idaho Code, authorizes the department to
issue a water right permit.

2. Section 42-204, Idaho Code, authorizes the department to
set the date by which a permit holder is required to submit proof
of beneficial use of water to the department.

3. The department’s failure to issue permit documents and to
set a specific date for the submittal of proof of beneficial use to
the department was inadvertent and was an oversight.

4. The department should issue permit documents and should
set the proof due date for each p;?mit.

‘Fér\m‘ -
et

. %’%ﬁ??;

ORDER - Pg 1 Aug 09]99
()




ORDER

IT IS THEREFORE, HEREBY ORDERED that Permit No. 65-12286 in
the name of Ralph and/or Joyce Claycomb is APPROVED subject to the
conditions of approval shown on the Final Order and on the permit,
specifically including the following condition:

Proof of construction of works and application of water
to beneficial use shall be submitted on or before July 1,
1996.

IT IS FURTHER, HEREBY ORDERED that Permit No. 65-12283 in the
name of Gorman Miracle and/or Barbara Miracle is APPROVED subject
to the conditions of approval shown on the Final Order and on the
permit, specifically including the following condition:

Proof of construction of works and application of water
to beneficial use shall be submitted on or before July 1,

1996.
Dated this g day of , 1996.
L. GLEN SAXTON, Chlef
Water Allocatlon Bureau
‘ §ﬁ¥x§&$h7
ORDER - Pg 2 e s

o
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 9"' day of April, 1996, I
mailed a true and correct copy, postage prepaid, of the foregoing
PRELIMINARY ORDER to the following:

Ralph Claycomb
Joyce Claycomb
General Delivery
Lowman, ID 83637

Gorman Miracle
Barbara Miracle

1441 Lawndale Dr.
Twin Falls, ID 83301

Q/ (///:&/"M T

[gfLIE L. YARB UGH
nior Secretary

ORDER - Pg 3 . o
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR
PERMIT MOS. 65-~12283 IN THE NAME
OF GORMAN AND/OR BARBARA MIRACLE;
AND 65-12286 IN THE MAME OF RALPH
AND/OR JOYCE CLAYCOMB

FINAL ORDER ADOPTING
RECOMMENDED ORDER

Tl g e gt “wa®

A Recommended Order was issued on October 25, 1993, which
approved Application for Permit Number 65-12286 in the name of
Ralph &/or Joyce Claycomb, and approved a portion of Application
Number 65-12283 in the name of Gorman &/or Barbara Miracle. The
protestant, Jim Branson, petitioned for reconsideration of the
decision, and the petition was denied on November 22, 1993.
Branson subsequently filed exceptions with the Department of Water
Resources. The exceptions are summarized as follows:

1. Branson alleges water emanating from a mine tunnel located
on Branson property is not subject to appropriation.

2. Branson alleges there 1is not sufficient water for
appropriation.

3. Branson alleges issuance of a permit without a right to
access the point of diversion is prohibited by law.

4. Branson alleges the applications are speculative.

ANALYSIS

The Supreme Court in PBranson v. Miracle, 107 Idaho 221, 687
P.2d 1348 (1984) specifically determined the nature of the water
emanating from the mine tunnel that is now the subject of this

dispute. The Supreme Court held "ﬁhafutﬁélwgter flow emanating
"oy

T

AUg o § 1995

"
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from the mine portal is public groundwater subject to
appropriation." 107 Idaho at 225. Branson attempts to distinguish
the Miracle and Claycomb proposals from the Supreme Court decision
by relying on a later decision in a dispute between the parties
issued by District Judge Duff McKee. Branson alleges that Judge
McKee determined the water did not leave the Branson property, and,
hased on this holding, Branson seeks a holding that the water
cannot be appropriated, presumably pursuant to Idaho Code § 42-212,
which prohibits the appropriation of private waters by a third
person without permission of the landowner.

Judge McKee’s decision did not change or add facts that would
change the Supreme Court holding. Judge McKee’s opinion discusses
whether the stream flows in an established channel, and whether the
stream protection act applies to the facts of the case. His
decision did not address the question of whether the water flowing
in the tunnel may be appropriated. This issue was already decided
by the Supreme Court case. The question of whether the water
leaves the property was not important in the initial Supreme Court
decision. The Supreme Court determined that the water was subject
to appropriation because the water emanating from the tunnel is
neither a spring, pool, pond or lake. Only if the water is a
spring, pool, pond or lake is the question of whether it arises and
sinks on private property important.

Branson also argues that the state cannot grant a permit
because a water right cannot be perfected in trespass. The issue

raised by Branson is a typical alternative-choice question.

Fire

L

g‘f:‘{"* .‘ :; .w:, ‘o. _—
FINAL ORDER - PAGE 2 e W T e‘
Alg
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Prospective water users can sue for a right-of~way under the law of
condemnation. See Idaho Code § 42-1103 and § 42-1106. If a
prospective appropriator files a condemnation action without any
color of a right to appropriate the water, the courts could
dismiss the action for failure to show any basis for the
condemnation. By applying with the Department of Water Resources
first, the applicant obtains a permit, which gives him the right to
perfect a water right if all of the conditions of the permit are
satisfied. A permit cannot ripen into a perfected water right
unless the applicant obtains a right-of-way, and diverts and
develops the proposed use within the time periocd granted by the
permit. The issuance of a permit does not perfect a water right,
and it does not violate the holding that a water right cannot be
perfected in trespass. The permit holder must still perfect his
water right after issuance of the permit by developing the
beneficial use as permitted.

With respect to the issue of speculation, the proposals by the
applicants to build a cabin or residence without submitting
detailed plans to the department is not speculation. Were these
applications proposing a large development, requiring substantial
capital, and a large quantity of water was to be diverted, the
department might require more detailed plans. In this case,
however, the department must compare the small size of the
development to the cost of preparation of detailed plans, and also

weigh the other evidence. The evidence shows the applicants are

4,
FINAL ORDER - PAGE 3 i€ Y N
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earnestly seeking to develop these permits. A short period of
construction will insure against speculation.

Finally, the evidence presented at the hearing shows that
there is water available for appropriation from the mine tunnel for

the purposes sought.

ORDER
IT IS HEREBY ORDERED that the Recommended Order, issued

October 25, 1993, is adopted as the final decision of the

department.
Dated this 477 day of February, 1994.
FINAL ORDER - PAGE 4 ’;‘grw, o




CERTIFICATE OF MAILING

G
I HEREBY CERTIFY that on the /5" day of QM,
1994, I mailed a true and correct copy, postage prepald, of the

foregoing Final Order Adopting Recommended Order to the following:

Ralph/Joyce Claycomb Gorman/Barbara Miracle
902 Logan St. 1441 Lawndale Dr.

Boise, ID 83612 Twin Falls, ID 83301
Lloyd wWalker, Esq. Claude Marcus, Esq.

P.O. Box 1923 737 N. 7th

Twin Falls, ID 83301 Boise, ID 83702

Jim Branson IDWR Western Regional Office
3803 collister Boise, Idaho

Boise, ID 83703

__Cjégkﬁéﬁh_lgau4£EL4¢z)
Carolyn Ahdregg id

Secretary




( ' . f’*‘k"

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

S8TATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR
PERMIT NOS. 65-12283 IN THE NAME
OF GORMAN AND/OR BARBARA MIRACLE;
AND 65-12286 IN THE NAME OF RALPH
AND/OQOR JOYCE CLAYCOMB

ORDER DENYING
PETITION FOR
RECONSIDERATION

TP Vsl Nl gl N Sl

Following issuance of a recommended order, Jim Branson, the
protestant, filed a petition for reconsideration. Branson argues
that the Department of Water Resources should find that "the small
stream of water running from the portal of the Branson mine tunnel
was not a stream subject to appropriation under the laws of Idaho."
Branson quotes a portion of a judgment issued by Judge Duff McKee
in the reply to the Miracle~Claycomb memorandum dated, June 21,
1993. Judge McKee’s opinion discusses whether the stream flows in
an established channel, and whether the stream protection act
applies to the facts of the case. It does not address the question
of whether the water flowing in the tunnel may be appropriated.
This question was resolved by the Supreme Court in Branson V.
Miracle, 107 Idaho 221, 687 P.2d 1348 (1%84). The Supreme Court
stated:

The Bransons, however, argue that the water falls within
I.C. § 42-212 which defines those waters in the state as
private and thus not appropriable without permission from
the owner of the land situated thereon. I.C. § 42-212
defines such private waters as "the waters of any lake
not exceeding five (5) acres in surface area at high
water mark, pond, pool or spring in this state, which is
located or situated wholly or entirely upon the lands of
a person or corporation." We are not persuaded by the
Bransons’ arguments. The evidence offers no support for
the water flow being either a lake, pond or pool; the
waters here involved are running waters. The Bransons’
argument that the mine water is a spring similarly is not
persuasive. . . . There was no dispute but that the water
flow emanating from the mine was created as a result of
the mining operations. . . . The water flow did not issue
naturally from the surface of the earth; thus it was not
a spring.
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. In the present case ground water has been brought
to the surface artificially. The Bransons’ are not
responsible for augmenting the amount of ground water
available or preventing the loss of ground water
available but only for bringing that water to the
surface.

We hold that the water flow emanating from the mine
portal is public groundwater subject to appropriation.

107 Idaho at 225.

Following the initial decision before the Supreme Court, a
subsequent Supreme Court decision required that Miracle condemn a
right-of-way to appropriate the public ground water. Miracle and
Claycomb can, under existing law, condemn a right-of-way to
appropriate public water. A water right cannot be established in
trespass, but a water right can be perfected when an applicant
obtains a permit to appropriate water, and subsequently condemns a
right-of-way to perfect the right.

Branson also challenges some of the conclusions of law. The
conclusions questioned are sufficiently clear to describe the legal
reasoning behind the decision, and need no further elaboration.

ORDER

IT IS HEREBY ORDERED that Branson’s petition for recon-
sideration is Denied.

Ehe pudoner

Gary Spkckman
Hearing Officer

Dated this day of November, 1993.

YL T
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 221 day of ,
1993, I mailed a true and correct copy, postage prepaid, of the
foregoing Order Denying Petition for Reconsideration to the
following:

Gorman Miracle Ralph/Joyce Claycomb
1441 Lawndale Dr. 902 Logan St.

Twin Falls, ID 83301 Boise, ID 83612

Jim Branson Lloyd Walker Esg

3803 Collister PO Box 1923

Boise, ID 83703 Twin Falls, ID 83301

Claude Marcus Esq
737 N 7th
Boise, ID 83702

C;audette J.éKinney Zé

Word Processing Specialist
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR
PERMIT NOS. 65-12283 IN THE NAME

QOF GORMAN AND/OR BARBARA MIRACLE;
AND 65-12286 IN THE NAME OF RALPH
AND OR JOYCE CLAYCOMB

RECOMMENDED
ORDER

Gorman and/or Barbara Miracle and Ralph and/or Joyce Claycomb,
having filed with the Department of Water Resources Applications
for Permit Nos, 65-12283 and 65~12286 respectively; protests having
been received; and conferences and hearings having been held; the
Department finds, concludes and orders as follows:

FINDINGS OF FACT

1. On November 6, 1979, Gorman and/or Barbara Miracle filed
water right application no. 65-12283 with the Department of Water
Resources {(hereinafter Department). The application proposes
diversion of 0.16 cubic feet per second (cfs) from an unnamed
stream, tributary to the South Fork of the Payette River, for
domestic use in four (4) homes. Mrs. Miracle is now deceased so
the application is solely in the name of Mr. Miracle (hereinafter
Miracle). On November 8, 1979, Ralph and/or Joyce Claycomb
{hereinafter Claycombs) filed water right application no. 65-12286
with the Department. The application proposes the diversion of
0.04 cfs from the same source for domestic use in one (1) home.
Both applications propose a point of diversion within the SWij NWk,
Sec. 17, T9N, RYE, B,.M., Boise County.

2. Notice of the applications was advertised in the Idaho
World on November 16 and 23, 1%79.

3. Jim Branson protested approval of the applications,

4. The Department held a hearing regarding the applications

;]“" [
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on December 4, 1984. At the hearing, the applicants were present
and represented by their attorney, Lloyd J. Walker. The protestant
was represented by his attorney, Claude Marcus. The hearing did
not result in resolution of the protest, because a related district
court decision was being appealed to the Idaho Supreme Court at
that time,

5. The Department scheduled a conference for December 4,
1989, to which the protestant failed to appear. The Department
subsequently sent an Order to Show Cause why the protest should not
be dismissed, and Mr. Branson’s attorney adequately responded to
the order on January 29, 1990.

6. A conference was held on December 3, 1990, Mr. Marcus
suggested that action on the two applications for permit be delayed
until an easement matter still pending before the court was
settled. All parties present at the conference concurred with this
suggestion, and the two files were held pending resolution of the
lawsuit.

7. On January 20, 1993, another hearing was held. Again,
the applicants were present and were represented by Mr. Walker.
The protestant was present and was represented by Mr. Marcus.
Subsequent to the hearing, on February 8, 1993 Mr. Marcus submitted
a brief on behalf of the protestant; on June 22, 1993, Mr. Walker
submitted a brief on behalf of the applicants; and on June 23,
1993, Mr. Marcus submitted a reply on behalf of the protestant.
All briefs are considered in this decision, and are included in the
official record in this matter.

8. buring the January 20, 1993 pre~hearing conference, the
applicants reduced the rate of flow requested in the applications.
Application for Permit No. 65-12283 was reduced to 0.04 cfs, for
domestic wuse in two households, neither of which has been
constructed. Application for Permit No. 65-12286 was reduced to
0.02 cfs, for supplemental domestic use in one household which
presently receives water from a well.

9. At the hearing, counsel for the applicants moved for
dismissal of the protests because the protestant had lost his

:¢$Jf:‘»‘l'n g om o v
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standing to protest the matter as a consequence of the previous
court decisions in this matter. Also at the hearing, counsel for
the protestants moved that the applications be dismissed forthwith,
The Hearing Officer took both motions under advisement.

10. The protestant raised objections to the proposed
diversion and uses alleging that:

a. there is insufficient water in the source to supply

the proposed diversions, and

b. the source which the applicants have proposed to

divert is private water and is not subject to

appropriation, and

c. the applicants do not have a right-of-way to divert

the water proposed to be diverted in the applications,

and

d. the applications were filed £for speculative

purposes.

11. The unnamed stream identified as the source of water in
both applications is the outflow from the tunnel on the Birthday
No. 24 mining claim. This stream has been the subject of previous
litigation. 1In Brangon v. Miracle, 107 Idaho 221, 687 P.2d 1348
(1984), the 1daho Supreme Court found that the water flow emanating
from the mine portal is public groundwater subject to
appropriation.

12. Miracles were decreed water right no. 65-10839 with
priority of May 1, 1943, authorizing diversion of 0.02 cfs for
domestic purposes in one household. Bransons were decreed water
right no. 65-10737 with priority of June 1, 1957 authorizing
diversion of 0.04 cfs for domestic purposes in one household, and
50 gallons per year for mining purposes. The Branson point of
diversion is located in the mine. The Miracle point of the
diversion is located about 200 feet downstream from the mine
portal, on the Branson mining claim. An easement to convey 0.02
cfs from this point across the Branson mining claim to the Miracle
property was awarded to Miracle by the Fourth Judicial District
Court in an Amended Judgment and Decree dated January 13, 1993.

RECOMMENDED ORDER ~ Page 3
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13, The flow of water emanating from the mine tunnel was
measured on November 24, 1984 to be about 58 gallons per minute
(0.13 cfs). Mr. Branson estimated the flow of water emanating from
the mine tunnel in October, 1992 to be less than 30 gallons per
minute (0.07 cfs).

14, Applicant Miracle testified that he owns two tracts of
land to which he desires to pipe water for domestic use. He
testified that he desires to build a domicile on a two and one-half
acre tract of property. He further testified that he plans to sell
another two acre parcel, and that the property would sell better
with a water right.

15. Applicant Claycomb testified that he intends to add the
water identified in his application to an existing groundwater
supply at an existing household as a supplemental water supply.

16. A typical household uses a maximum of 1000 gallons of
water per day. A flow of 0.02 c¢fs would need to be diverted for
about two hours to provide this amount of water.

CONCLUSIONS OF LAW

1. Idaho Code, § 42-203A(5), states in part as follows:

The director of the department of water resources shall
find and determine from the evidence presented to what
use or uses the water sought to be appropriated can be
and are intended to be applied. 1In all applications
whether protested or not protested, where the proposed
use is such {(a) that it will reduce the quantity of water
under existing water rights, or (b) that the water supply
itself is insufficient for the purpose for which it is
sought to be appropriated, or (c¢) where it appears to the
satisfaction of the department that such application is
not made in good faith, is made for delay or speculative
purposes, or (d) that the applicant has not sufficient
financial resources with which to complete the work
involved therein, or (e) that it will conflict with the
local public interest, where the local public interest is
defined as the affairs of the people directly affected by
the proposed use, or (f) that it is contrary to the
conservation of water resources within the state of
Idaho; the director of the department of water resources
may reject such application and refuse issuance of a

.f'
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permit therefor, or may partially approve and grant a

pernit for a smaller quantity of water than applied for,

or may grant a permit upon conditions.

2. The Idaho Supreme Court determined water emanating from
the mine tunnel is available for appropriation. The extent of
water available for appropriation in addition to the amounts
decreed has not been determined by previous court actions. There
is no reason why the protestant should not have standing to protest
the applications in this matter.

3. There is sufficient water emanating from the mine to
satisfy the existing uses plus additional uses.

4. A water right cannot be established by trespass. The
Department does not grant any easement or right-of-way in issuing
a water right,

5. The Supreme Court of Idaho has held that an applicant
must have possessory interest in the place of use to receive an
approved permit. Lemmon v. Hardy, 95 Idaho 778, 519 P.2d4 1168
(1974). A party having possessory interest is defined by the
Department as the property owner, contract purchaser, contract
seller, renter, or lessee. The acquisition of a water right by an
applicant who is a contract seller of property where the water is
to be used is not speculative.

6. The establishment of a supplemental source of supply for
a water use in Idaho is an accepted practice. The acquisition of
a water right for the purpose of making property more valuable for
marketing purposes, without any intent by the applicant to develop
the water, is speculative.

7. The motion to dismiss the protest should be denied.

8. The motion to dismiss the applications should be denied.

ORDER

IT IS BEREBY ORDERED that Application for Permit No. 65-12283
is APPROVED IN PART, subject to the following conditions:
1. This water right is subject to all prior water rights.

RECOMMENDED ORDER - Page 5~ ~ - - Ty
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2. The water right is approved for the diversion of 0.02
cfs, to be used for one household. Use of water in a second
household as proposed in the application is denied.

3. The issuance of this right in no way grants any right-of-
way or easement across the lands of another.

4. The time allowed for the completion of works and
application of water to the proposed beneficial use is limited to
two years following the date indicated on the final order.

5. Project construction shall commence within one year from
the date of permit issuance and shall proceed diligently to
completion unless it can be shown to the satisfaction of the
Director of the Department of Water Resources that delays were due
to circumstances over which the permit holder had no control.

IT IS FURTHER ORDERED that Application for Permit No. 65-12286
is APPROVED, subject to the following conditions:

~ 1. This water right is subject to all prior water rights.

2. This water right is approved for the diversion of 0.02
cfs, to be used for one household.

. 3. Use of water under this right is supplemental to all
existing water rights with the same purpose and place of use.

_ 4. The issuance of this right in no way grants any right-of-
way or easement across the lands of another.

- 5. The time allowed for the completion of works and
application of water to the proposed beneficial use is limited to
two years following the date indicated on the final order.

p 6. Project construction shall commence within one year from
the date of permit issuance and shall proceed diligently to
completion unless it can be shown to the satisfaction of the
Director of the Department of Water Resources that delays were due
to circumstances over which the permit holder had no control.

7. Use of water under this right is subject to control by
the watermaster of State Water District No. 65.

8. A measuring device and lockable controlling works of a
type acceptable to the Department shall be permanently installed
and maintained as part of the diverting works prior to diversion of

L.
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water under this right.

IT IS FURTHER ORDERED that the motion to dismiss the protest
is DENIED.

IT IS FURTHER ORDERED that the motion to dismiss the
applications is DENIED,

Dated this 25— day of October, 1993.

@%@M

ary Spackman
Hearing Officer

RECOMMENDED ORDER -~ Page 7

FYTRAN e

AUC 7 9199




CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this Qg"éﬁ day of (0&49@ _ , 1993, I mailed

a true and correct copy, postage prepaid, of the foregoing Recommended Order to the
following:

Ralph/Joyce Claycomb Gorman Miracle Jim Branson

902 Logan St 1441 Lawndale Dr 3803 Collister
Boise, ID 83612 Twin Falls, ID 83301 Boise, ID 83703
Lloyd Walker Esq Claude Marcus Esq

PO Box 1923 737 N 7th

Twin Falls, ID 83301 Boise, ID 83702

,/ s A dewJ

Karen L. Gustaf né;
Secretary/Reco s Ha
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:I;/o_;;n 202 ldent. No. 65~12286
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT
To appropriate the public waters of the State of Idaho
3Y2-G6os

1. Name of applicant Ralph and Joyce Claycomb Phone Aone

Post office address Lowman, Idaho 2 gy
2. Source of water supply unnamed stream which isa tributaryof S, F. Payette
3. Location of point of diversionis SW % of NW  Y%of Section 17 Township 9 N.

Range 9 E.B.M. Boige County, additional points of diversion if any:

T ?,o mj

4, Water@lFBe used for the following purposes:

o e f {both d lusive)
Amount or urposes from . to th dates inclusive
mrport.lg BRI, domestic purpo Jan. 1 Dec. 31
Amount for purposes from to {both dates inclusive)
{cfs or scra-feet pér snnum)

Amount for purposes from to {both dates inclusive)
(cfs or scre-feet por anrum) !
Amount for purposes from to (both dates inclusive)
(cts or acre-fest per annum)
5. Total quantity t&e ﬁﬁ opriated:
0, 05 1 /20 129>
a. cubic feet per second and/or b, acre-feet per annum.

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc.  pif;p from stream to reservoir

b. Height of storage dam  N/A feet, active reservoir capacity acre-feet; total reservoir
capacity acre-feet, materials used in storage dam:
Period of year when water will be diverted to storage to inclusive.
{Month/Day) {Month/Day)
c. Proposed well diameteris N/A  inches; proposed depth uf well is feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial
use is 1 yeard (minimum 1 year — maximum § years).
8. Description of proposed uses:

a. If water is not for irrigation:
(1) Give the place of use of water: SW Y% of NW Y% of Section 17 Township 9 N.

Range 9 E.B.M.

(2} Amount of power to be generated: horsepower under feet of head.

{3} List number of each kind of livestock to be watered

{4} Name of municipality to be served . or number of families to be

supplied with domestic water .o

{5) If water is to be used for other purposes describe: d'ome&;w

ﬁd‘« i £ 150
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b. |f water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NE% NWY% SWh% SE%
NE% [NW [ SW¥% | SE% | NEX | NWY [SWK | SEX [NE% NW% | SWY%| SE% | NE% |NW% Swiu| SE%

TWP | RANGE | SEC.

TOTALS

~ Total number of acres to he irrigated

¢. Describe any other water rights used for the same purposes as described above.

L.p.< 1 2/3 [0
~ v ~ -

{ 2. im Beatson Uas A NG A D THE
TUNNEL Ar THE DPEOFOMNED PT of DivEehiod, uhiiie
9. a. Who owns the property at the point of diversion “—Ma—and--Mzg+—Gorman—Miracte FRwet

b. Who owns the land to be irrigated or place of use applicant

¢. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing agreement that water may be diverted at a

point on the Miracle property.

10. Remarks

. - 3N

- AUG 091996
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11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number. RANGE E.B.M.

7 8 l 9 Q
(!
-
o
p* "y akion
// /#t:a w5
& k,/
mn A 7
gs /
o
&

Scale 2 inches equal 1 mile,

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein set forth. ; ",

e,

ﬂUGOQ?S'E} JID L. C@Mm

RALPH {Applicant) éLA*?uu_,:B

"""/
o&ca (Applicant)“ CLA¥CDHB
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Received by oo Date \\/R/79 Time 1LV \D
Preliminary check by ¢/ ZJ/3 Fee$§ S0 H /DA T

Receipted by a{{[ ) Date __//, /j / 77
Publication preparedby ___kw __ Date 11/15/79
Pubiished in ____The Idaho World

Publication dates _11/23 & 11/30/79

Publication approved Date (2 ! ply (‘") ¥

Protests filed by: 7

Copies of protests forwarded by ‘Kldr

Hearing held by Date:

Recommended for denial by _ VBT

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State

of Idaho No. , and said application is hereby

1. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on ot be-

fore , 19

¢. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of fand.

d. Other:

Witness my hand this day of ,19

Director

-
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STATE OF IDAHO,
County of Boise

. % . 12?;. % .‘n.:Q .V.\'., being

duly sworn, deposes and says:
that he is the manager and prin-
cipal clerk of THE IDAHO
WORLD, a weekly newspaper
published at Idaho City, in the
County of Boise and State of Ida-
ho; that said paper has been and
is in general circulation in the
county aforesaid, and in the vi-
cinity of Idaho City; that the
advertisement, a copy of which is
hereto attached, was published in
said newspaper once a week for
. . consecutive weeks in
the entire and regular issue of
every number of said paper dur-
ing the period and time of publi-
cation and was published in the
newspaper and not a supplement;
that said paper has been estab-
lished and regularly and continu-
ously published for more than
seventy-eight weeks past previ-
cus to the first publication of
this notice. Such notice was pub-
lished In the issue beginning with

. L\"'?-} 197.1. and ena.

ing with the issue of “'3’0

" elndo

Subscribed and sworn to before

me this l%‘lﬁfay of

f
[ —

NOTICE OF APPLICATION FOR WATER
RIGHT

Notice is hereby given that the following
apphication(s) have been submitted for permit to
appropriate the public waters of the State of
idaho:

65-12285
SCHOE.N DONALD W,
734 WICKHAM FEN WAY, BOISE ID. 83709
Source; GROUNDWATER

Date Filed: 11/08/1979

Amount:0.67 CFS

Diversion Pomnt: SWSE Sec. 36 T 09N R 0SE,
BOISE, CO.

Use:INDUSTRIALQ.67CFS)from 01/01 to 12/31

Place of Use: SWSE Sec 36 T 09N R OSE
Diversion Means: WELL AND TAILINGS POND

6512286

CLAYCOMB, RALPH &/o0r JOYCE
LOWMAN, ID. 83637
Source: UNNAMED STREAM tributary to
PAYETTE RIVER, S. FORK
Date Filed: 11/08/1979
Amount: 0.04 CF§
Diversion Point: SWNW Sec 17 T 09N R 09E,
BOISE CO.
Use:DOMESTIC (0.04CFS} from 01/01 to 12/31
Place of Use: SWNW Sec 17T 09 N RO9E
Dwersion Means:PIPE FROM STREAM TO
RESERVOIR
If issued the permit(s) will be subject to all
prior water rights. Protests agajnst the granting
of any permat must be filed with the Director of
the Idaho Department of Water Resources, 92 5,
Cole Road, Boise, Idaho 83709 on or ' before
DECEMBER 10, 1979,

C. Stephen Alired

Dlrector‘

Pubhshed in the Idaho World, ldaho City, Idaho'

83631, November 2J and 30, 1979,

L3
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~ ~
State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE

Governor

March 30, 2001 KARL J. DREHER
Director

ROY WILSON
PATRICIA WILSON
HC 76 BOX 3112
LOWMAN ID 83637

RE. License No 65-12286 - Issuance of License
Dear Water Right Holder(s).

The Department of Water Resources has issued the enclosed Water Right License
confirming that a water nght has been established in accordance with your permit
Please be sure to thoroughly review the conditions of approval and remarks listed on
your license

The license 1s a PRELIMINARY ORDER issued by the Department pursuant to section
67-5243, Idaho Code. It can and will become a final order without further action by the
Department uniess a party petitions for reconsideration or files an exception and/or
brief within fourteen (14) days of the service date as described in the enclosed
information sheet.

Please note that water rnght owners are required to report any change of water right
ownership and/or mailing address to the Department within 120 days of the change
Failure to report these changes could result in a $100 late filing fee Contact any office
of the Department or visit the Department's homepage on the Internet to obtain the
proper forms and instructions

If you have any questions, please contact me at 208-327-7946
Sincerely, %’\

Shelley Wéeen

Water Rights Supervisor

SWK Kt MICROFILMED
Enclosure(s) MAR 2 8 2001

Hi



CERTIFICATE OF MAILING

| hereby certify that on March 30, 2001 | mailed a true and correct copy, postage
prepaid, of the foregoing PRELIMINARY ORDER(Approved License) to the
person(s) listed below:

RE: WATER RIGHT NO.  65-12286

ROY WILSON
PATRICIA WILSON
HC 76 BOX 3112

LOWMAN ID 83637

Kari Lynn Townsend
Secretary




EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER

The accompanying order or approved document is a "Preliminary Order" issued by the

department pursuant to sectlon 67~5243 ldaho Code ; can and mll lggggm g ﬂﬂi’ order
L of the Depa t of Wg g a8 (de { 5S 8 pa
tmon for reconmderaton ﬁtas an exce |on bne s further
described below: :

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. The department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See Section 67-5243(3) idaho Code.

P D BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or {c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
order, any party may in writing support or take exceptions to any part of a preliminary order and
may file briefs in support of the party's position on any issue in the proceeding with the Director.
Otherwise, this preliminary order will bacome a final order of the agency.

REQUEST FOR HEARING

Uniess a right to a hearing before the department or the ldaho Water Resource Board
(Board) is otherwise provided by statute, any person aggrieved by any final decision,
determination, order or action of the Director of the department and who has not previously been
afforded an opportunity for a hearing on the matter may request a hearing pursuant to section 42-
1701A(3), |daho Code. A written petition contesting the action of the Director and reguesting a
hearing shall be filed within fifteen (15) days after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shail allow alt
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the piace, date and
hour for the argument of the case. Uniess the Director orders otherwise, ali oral arguments will
be heard in Boise, idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argumenM‘n%R%F&mmatters filed with the

Director in connection with the preliminary order shail be m cz g\ cﬂ'@:her parties to the
proceedings in accordance with IDAPA Rules 37.01.013 3 303 (Rules of Procedure
302 and 303).

Page 1
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FINAL ORDER

The Director wiil issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is fater, unless waived by the parties or for good
cause shown. The Director may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section §7-5246(5), idaho Code, provides as foilows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, |daho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal
the final order and al! previously issued orders in this case to district court by filing a petition in
the district court of the county in which:

. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is

located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming

final. See section 67-5273, idaho Code. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.

Page 2 o,




LICENSE REVIEW CHECKLIST

Permtt No (ﬂ';ﬁ =/ 2 2 f@

Change/OK

Name/Address Qﬁ/

Source
Point of Diversion,

Place of Use m

Rate of Diversion:

Fee Limit
Measured
Theoretical

Date ,z ‘;'2 2"&@ / Reviewer: Kay Walker
—aetd }Q/i&m Lok

Daoss change clanfy origial intended source? If no, void permit.
Change (P39/P48) Add (P45/P44)

W32 (multipie in 1/4/1/4)
W36 {overlap)
W58 (subdivision description)

Change (P41/P49) Add (P41/P44)

WEQ (subdivision descnption)

W27 (ppu acre limit)

Overiaps: Right(s)’
File reviewed____

Feds (P40)

Feds (P43)

i

P/D & P/U amend (P37) Feds (P48)

Permitted rate é;éé cfs
cfs
LI s
cfs

Water Uses Jﬁ Change (P46)

Imgation cfs af
Stockwater _____ cfs af
Domestc Q2.0cfs 2. /g af

Total Rk (fp at "ﬂM

Volume Determination

cfs x 1 9835 x days =

W

Season of Use per new Standards

Profile reports printed__

Recommended Total Diversion Rats ;2: 0 8

Jrrigation - overlap(R58-R61, R62-R85, RE6-RES)

_supp. Gw (WB7/065/104)
Lverfap spec combined rts (W35)
< QA31)

Domestic (WO'1/wb Q/071/075

or (W42 or W43/025/027/R22 or R23

(042)
077)
Qualny {081/R07)
- (W22/047/27A)
;mlanmr for US (R37)

(vs) acres X

Remarks., 0’ Pl RO)—{

Additional Conditions ZQ\S Watermaster Control Qﬁ GW Dist? -

waAL—~ -~ GW Measurement/Measuring Device

st RS5 - remove 051)
Merr st (048/049)

Advance Priortty? If yes, explain why below.
Z no
/
SRBA Claim? M?" h?ﬁ CZ

Adjust memo

Amend Letters

P87, S06

[

Crit. GWMA?_
GWMA? ——

Water Msmt. Dist? _—

Gavernment Lots? .

Second Amendment Notice

S06
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Form 219 STATE OF IDAHO
6/92 DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORT

A. GENERAL INFORMATION Permit No.

1 Owner: Roy or Patricia Wilson Phone No.

Current Address:  HC 76 Box 3112, Lowman, ID 83637

RECEIVED
LT VT 0

iJepartment of Water R
65-12286 - ooufter

(208) 259-3535

2 Accompanied by: Roy Wilson Exam Date:

Address: HC 76 Box 3112, Lowman, 1D 83637 Phone No.

Relationship to Permit Holder: Owner

06/30/2000

(208) 259-3535

3. Source: Unnamed stream tributary to  Sinks

B. OVERLAP REVIEW

| Other water rights with the same place of use: None

2. Other water rights with the same point of diversion: 65-10737 G\(\\ - W
—‘—“ O\
C. DIVERSION AND DELIVERY SYSTEM
1. Point(s) of Diversion:
Ident No Govt Lot | 1/ 1/4 I/4 | SEC | TWP | RNG County Method of Deternunation/Remarks
SW INW| 17 | 09N | 09E Boise USGS Quad Angle Map
2. Place(s) of Use: Indicate Method of Determination: ~ USGS Quad Angle Map
L NE NW SW SE
TWP | RGE | SEC Totals
NE | NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE
oN | 09E | 17 D
— % XISCISE TEVEN
| i
| | i




3. Delivery System Diagram: Indicate all major components and distances between components. Indicate
weir size/ditch size/pipe i.d. as applicable.

SEE ATTACHED SHEET.

X Copy of USGS Quadrange Attached Showing location(s) of point(s) of diversion and place(s) of use
(required).

Aerial Photo Attached (required for irrigation of 10+ acres).

X Photo of Diversion and System Attached

4.
Well or Diversion Motor Pump Serial No. or
Identification No.* Make Hp | Motor Serial No. | Pump Make Discharge Size
N/A
L

*Code to correspond with No. on map and aeria! photo

D. FLOW MEASUREMENTS

1.
Measurement Equipment | Type | Make | Model No. | Serial No. | Size Calibration Date
5 gallon bucket N/A
stopwatch N/A

2. Measurements:  Time was 31.4 seconds to fill a 5 gallon bucket.

5 gallons + 31.4 seconds = 0.16 gallons per second = 9.6 gpm.

9.6 gpm x [ 1 cfs / 448.83 gpm ] = 0.021 cfs

- BAD 9 .




E. NARRATIVE/REMARKS/C U MMENTS

The point of diversion and the place of use are located in the SWNW of Section 17, Township 09N,
Range 09E. The water is diverted from a small pool in the stream by a submerged 3-inch pipe. The 3-
inch pipe runs down the hill about 270 feet. At this point a 1-inch pipe is connected to the system. This
1-inch pipe conveys the water to Mr. Wilson’s property. The entire system is fed by gravity. Two
sprinklers are ysually used to irrigate the lawn. The water is only used for external domestic purposes.
The area irrigated is approximately 0.14 acres [(40 ft x 50 fi) + (28 fi x 143 f) = 6004 ft* ].

A diversion rate of 0.2 | cfs was measured using a 5-gallon bucket and a stopwatch.

The condition of approval requiring a measuring device was postponed. See letter by Gary Spackman on
May 16, 2000. The condition of approval requiring a lockable controlling works was not met. [
recommend that this permit be licensed for 0.02 cfs with an annual volume of 0.6 AF once a lockable
device has been instalied. Unnamed stream

flow

3" pipe

Control valves

*V”C Qlﬁ)}: ir ‘\ﬂ -

To neighbor

Have the conditions of permit been met? YES X NO



—— o
|

F. FLOW CALCULATIONS Additio.al Computation Sheets Attached
Measurement Method: Bucket and stopwatch

Time was 31.4 seconds to fill a 5-gallon bucket. 5 gallons + 31.4 seconds = (.16 gallons per second = 9.6
gpm.
9.6 gpm x [ 1 cfs/448.83 gpm ] = 0.021 cfs

G. VOLUME CALCULATIONS
1. Volume Calculations for Irrigation: N/A

Vir = (Acres Irrigated) x (Irrigation Requirement) =

Vpr = [Diversion Rate (cfs)] x (Days in Irrigation Season) x 1.9835 =

V  =Smaller OfV] R and VD R=

2. Volume Calculations for Other Uses:

Use recommended volume for external domestic use.

0.6 AFA

H. RECOMMENDATIONS
1. Recommended Amounts

Beneficial Use Period of Use Rate of Annual Volume
Diversion
From To Q (cfs) V (AFA)
Domestic 01/01 12/31 0.02 0.6
Totals: 0.02 cfs 0.6 AFA

2. Recommended Amendments

Change P.D. as reflected above Add P.D. as reflected above X None
Change P.U. as reflected above Add P.U. as reflected above Other

I. AUTHENTICATION Richard D. Hansen — Field Examiner

Field Examiner’s Name fturyl D). Aarair Date: 2/5/ 2000

Reviewer Date: seal
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ANALYSIS SHEET

FOR
PROOF OF BENEFICIAL USE
PermitNo. _( 5 - /<< 3¢ Reviewed b Date ¢ = 76
CON TION IYPES OF USE

%L s Name same as permit? A O

(O Address same as permit?

g;{( > Proof timely received? Correct Uses? % O =

If not, complete calculation below.

E Surface water source

Ground water source

Drilling permit required?
Copy in the file?  Drilling Permit No.
Amount paid for permit Correct?
/ Well log in the file?
| INAT F R IC

#_L_l_/ Required? 0 Required?
SC  Amount Submitted Installed?
%;L_ Correct? Waiver requested?

PRIORITY CALCULATION
Date proof received k

Date proof due /

No. of days late /
Priority Date +
New Priority Date

DEFICIENCIES OR ACTION ITEMS
%C@/f NN Lol

’%(fafi—t S f-’u'é%(_/,u‘i)j /(;L,L /1/0" Assr g

{’(/A‘(/ AKecer aﬂ&

DATA ENTRY
New Address_70°  (Ogar1 5?5- Proof Made < .20 J¢&

,/}/7’7&1&_/&_

Poisk. o A S 2TF/2
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho §3720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

July 12, 1996
Ralph & Joyce Claycomb
902 Logan St.
Boise, ID 83712

PROOF ACKNOWLEDGEMENT LETTER
RE: Permit No. 65-12286
Dear Permit Holder:

The Department acknowledges receipt of the assignment of permit form transferring
ownership of the above referenced water right to the Wllson's. We have modified our computer
records to reflect this change in ownership.

Additionally, the department acknowledges receipt of the proof of beneficial use form
submitted for the above referenced permit. The next step in the process of developing a water right
is for the department to conduct a field examination to determine and confirm the use being made
of the water.

Please be advised that Section 42-248, Idaho Code, which became affective on July 1, 1996,
requires you or the owner of this water right to maintain current ownership and address records on
file with the department. Please contact any office of the department for the proper form to file a
change of ownership of a water right and/or a change in the address of the owner. Failure to
maintain current records with the department could result in the assessment of 2 monetary penalty.
If you have any questions concerning this matter, contact the WESTERN Regional Office in Boise
at (208)334-2190.

Sincerely,
AL . %’é e A_/

JULIE L. YARBROUGH
Senior Secretary

C: IDWR - Regional Office, Roy &Q'Patn'cia Vﬁ@g% g ?
: X

[
A\. (51‘:76

L

~ Ce’el:mﬁng Our Centennial Year omeice.tg_!églm 1805.1905 ~
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR
KARL J. DREHER
DIRECTOR
June 21, 1996
Ralph & Joyce Claycomb
902 Logan St.

Boise, ID 83712
RE: Permit No. 65-12286
Dear Permit Holder:

I am in receipt of the Proof of Beneficial Use and Assignment of Permit submitted in
connection with the above referenced water right permit. The proof is acceptable as filed, however,
before the department can process the Assignment of Permit it must be accompanied with a $25.00

filing fee. The form you filled out was a few years old and did not reflect the recent fee requirement.

Please submit the $25.00 filing fee within thirty (30) days of receipt of this letter so I can
transfer the permit to the new owners.

If you have any questions regarding this matter, please contact me at (208)327-7953.

IE L. YARBROUGH
Senior Secretary




State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

GOVERNOR
KARL J. DREHER
DIRECTOR
May 16, 1996

Ralph Claycomb

Joyce Claycomb

902 Logan

Boise, 1daho 83712
Re:  Permit to appropriate water no. 65-12286
Dear Mr. and Mrs. Claycomb:

I reviewed the decision approving permit to appropriate water no. 65-12286 and the
accompanying documents. Condition no. 6 of your permit states:

A measuring device and lockable controlling works of a type acceptable to the
Department shall be permanently installed and maintained as part of the diverting
works prior to diversion of water under this right.

I recognize that a similar condition was not required of Gorman and Barbara Miracle
when their permit to appropriate water was simultaneously approved.

At the time of the approval, I recall there were some discussions that distinguished your
use of water from Miracles’ use. The distinction is not evident in the files, however. The
measuring device condition contemplates the physical installation and measurement prior to
diversion. The language also states that the installation must be acceptable to the department.

Please consider this letter authorization to postpone the installation of a measuring device
until notified by the Department of Water Resources. You are not excused from the requirement
to install a measuring device if the department determines it is necessary in the future for
administration of your water right.

Sincerely,
Gary Spackman
GS/dde "
cc:.  Western Region ‘
AUG 091395

-~ Cclebmting qu Cergterwtﬂ{'g! K eg_y;_?f Service to Idaho 1 805.1905 ~




April 30, 1996
RALPH CLAYCOMB

JOYCE CLAYCOME
902 LOGAN
BOISE ID 83712

PROOF DUE NOTICE
RE: PERMIT NO. 65-12286

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before July 1, 1996,

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of thisg permit have not received a prior extension of
time, you may reguest an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

JULIE L. YARBROUGH
Senior Secretary

Enclosures

PRI RS S
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

April 9, 1996 GOVERNOR

KARL J. DREHER
DIRECTOR

RE: In the Matter of Applications for Permit Nos. €65-12283 in the
name of Gorman and/or Barbara Miracle andgﬁirﬂﬂﬁi‘*in the name
of Ralph and/or Joyce Claycomb

Dear Interested Party:

The accompanying order is a "preliminary order" issued by the
department pursuant to section 67-5243, Idaho Code. It c¢an and
{11 } Final i £} furt] . £t :
1 : . . r , ithin f (14)
3 " . £ ] 3 ibed below:

EETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary
order with the hearing officer within fourteen (14) days of the
service date of this order. The hearing officer will act on a
petition for reconsideration within twenty-one (21) days of its
receipt, or the petition will be considered denied by operation of
law. See section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a
preliminary order, (b) the service date of a denial of a petition
for reconsideration from this preliminary order, or (c} the failure
within twenty-one (21) days to grant or deny a petition for
reconsideration from this preliminary order, any party may in
writing support or take exceptions to any part of a preliminary
order and may file briefs in support of the party's positicn on any
issue in the proceeding to the Director. Otherwise, this
preliminary order will become a final order of the agency.

If any party appeals or takes exceptions to this preliminary order,
opposing parties shall have twenty-one (21) days to respond to any
party's appeal. Written briefs in support of or taking exceptions
to the preliminary order shall be filed with’the DiZ¥¢uowr.yy The

» if

AUS 09 1996
~ Calebrating Our Centennial Year of Service to Idaho 1805-1905 ~




Director retains the right to review the preliminary order on his
own motion.

ORAL ARGUMENT

If the Director grants a petiticn to review the preliminary order,
the Director shall allow all parties an opportunity to file briefs
in support of or taking exceptions to the preliminary order and may
schedule oral argument in the matter before issuing a final order.
If oral arguments are to be heard, the Director will within a
reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Director orders
otherwise, all oral arguments will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other
matters filed with the Director in connection with the preliminary
order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of
receipt of the written briefs, oral argument or response to briefs,
whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary
hearings if further factual development of the record is necessary
before issuing a final order. The department will serve a copy of
the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the
order is effective fourteen (14) days after its issuance
if a party has not filed a petition for reconsideration.
If a party has filed a petition for reconsideration with
the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency
head did not dispose of the petition within twenty-
one(21) days.

Pg - 2 .




AEPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this
preliminary order becomes final, any party aggrieved by the final
order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district
court by filing a petition in the district court of the county in
which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the
subject of the agency action is located.

The appeal must be filed within twenty-eight (28) days of this
preliminary order becoming final. See section 67-5273, Idaho Code.
The filing of an appeal teo district court does not itself stay the
effectiveness or enforcement of the order under appeal.
Sincerely,

A LM

L. GLEN SAXTON
Chief, Water Allocation Bureau

Enclosure

cc: IDWR - Region

Pg - 3




In the Supreme Court of the State of Idaho
F:;:lJZ —

IN THE MATTER OF APPLICATION FOR
PERMIT NOS. 65-12283 IN THE NAME OF
GORMAN & OR BARBARA MIRACLE; AND
65~-12286 IN THE NAME OF RALPH &/CR

ORDER DENYING PETITION
FOR REHEARING

JAMES AND MARTHA BRANSON, NO. 21732

Petitioners-Appellants,

V.

R. KEITH HIGGINSON, DIRECTOR, Ref. No. 96RH-1

! OF THE IDAHO DEPARTMENT OF WATER
RESOURCES, AND GORMAN AND BARBARA

‘ MIRACLE AND RALPH AND JOYCE

CLAYCOMB,

ﬁ JOYCE CLAYCOMB.
|
|
|
|
|
!
|

St S Nt S N Nt NP Vg Vit il Sl Nt et el ot Nl S i Vs ot

Respondents.

The Appellants having filed a PETITION FOR
RECONSIDERATION AND REHEARING AND BRIEF on February 26, 1596 of the
Court’s Opinion released February 20, 1996; therefore, after due

consideration,
IT IS HEREBY ORDERED that Appellant’s PETITION FOR
RECONSIDERATION AND REHEARING be, and hereby is, DENIED.

DATED this 4th day of March, 19%6.

By Order of the Supreme Court

e Loers

Lois Dawson, Chief Deputy Clerk for
Frederick C. Lyon, Clerk

cc: Counsel of Record
District Court Clerk
District Judge Robert M. Rowett

oge grgnm e 4 ’;.- - "
T A A N LA S 'm” 1| o
[ S - R B T S A AT AR ATRNIARE PALAS = w2
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In the Supreme Court of the State of Idaho

IN THE MATTER QCF APPLICATION FOR
PERMIT NOS. 65-12283 IN THE NAME
OF GORMAN & OR BARBARA MIRACLE;

AND 65-12286 IN THE NAME OF RALPH

allowed to the Respondents Miracles. Costs in the amount of $90.00
are allowed to the Respondent Idaho Department of Water Resources.
DATED this 4th day of March, 1996.

1, Fradarick C. Lyon, Clerk of the Court of Appeais

i the State of ldaho, do hereby cen'%hat ,th,E
above is 3 true and corract copy of the

antered in the above sntitled cause snd now on STATE OF IDAHO

record in my office, 9
“NESS my hand and the Seal of tnis Court 3574

Court

)
)
)
)
&/OR JOYCE CLAYCOMB. )
) REMITTITUR
)
JAMES AND MARTHA BRANSON, } NO. 21732
)
Petitioners-Appellants, )
)
v. )
)
R. KEITH HIGGINSON, DIRECTOR OF )
i THE DEPARTMENT OF WATER RESOURCES, )
! AND GORMAN AND BARBARA MIRACLE AND )
: RALPH AND JOYCE CLAYCOMB, )
i )
| Respondents. } I

TO: FOURTH JUDICIAL DISTRICT COURT, ADA COUNTY.

The Court having announced its Opinion in this cause
February 20, 1996, which has now become final; therefore,

IT IS HEREBY ORDERED that the District Court shall
forthwith comply with the directive of the Opinion, if any action
is required; and

IT IS FURTHER ORDERED that costs and attorney fees are

FREDERICK C. LYON Clark &

i o
| I MM_

l 3y puty

3

% .




IN THE SUPREME COURT OF THE STATE OF IDAHO

Docket No. 21732

IN THE MATTER OF APPLICATION FOR )
PERMIT NOS. 65-12283 IN THE NAME OF )
GORMAN &OR BARBARA MIRACLE; AND )
65-12286 IN THE NAME OF RALPH &/OR
JOYCE CLAYCOMB

JAMES and MARTHA BRANSON,

Petitioners-Appellants,
Y.

)

)

)

)

)

)

)
R. KEITH HIGGINSON, Director, of the )
Idaho Department of Water Resources, and )
GORMAN and BARBARA MIRACLE and )
RALPH and JOYCE CLAYCOMB, )
)

Respondents. )

)

1996 Opinion No. 16
Boise, December 1995 Term
Filed: February 20, 1996

Frederick C. Lyon, Clerk

Appeal from the District Court of the Fourth Judicial District of the State of
Idaho, Ada County. Hon. Robert M. Rowett, District Judge.

Appeal from a grant of applications to appropriate water. Affirmed.

Marcus, Merrick & Montgomery, Boise, for appellants. Claude V. Marcus

argued.

Hon. Alan G. Lance, Idaho Attorney General; Phillip J. Rassier, Deputy
Attorney General, Boise, for respondent Higginson. Phillip J. Rassier argued.

John A. Bradley, Burley, for respondents Miracle.

TROUT, Justice

This is an appeal from a district court decision affirming the grant, by the Idaho

Department of Water Resources (IDWR), of water use permits to respondents Gorman

Miracle and Ralph and Joyce Claycomb.
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I.
BACKGROUND AND PROCEDURAL HISTORY

The petitioners-appellants, James and Martha Branson, own what is known as the
Birthday Mine located near Lowman, Idaho. A mining tunnel on the Branson property
extends into the mountainside and, from its portal, a small stream of water flows. This
stream sinks into the ground and does not flow beyond the Branson property.

Related litigation arose from the 1969 Payette River Basin adjudication. In the
1940’s, Miracle’s predecessor in interest diverted water flowing from the mine for domestic
use on what became the Miracle property. In 1964, the Bransons’ predecessor installed a
second diversion system to supply water for domestic use to his own residence. In 1977,
water rights claims were filed by both the Bransons and Miracle. The dispute over these
claims resulted in our decision in Branson v. Miracle, 107 Idaho 221, 687 P.2d 1348 (1984)
(Branson I), in which we held that "the water flow emanating from the mine portal is public
ground water subject to appropriation.” Id. at 225, 687 P.2d at 1352. The case was
remanded, and a second appeal resulted in the decision of the Court of Appeals in Branson
v. Miracle, 111 Idaho 933, 729 P.2d 408 (Ct. App. 1986) (Branson II). Branson II has no
impact on the present case.

On November 6, 1979, Miracle and his wife Barbara (now deceased) filed an
application to appropriate water flowing from the Birthday Mine portal (this application was
for uses separate from the claim at issue in Branson I and Branson II). They originally
sought to appropriate 0.16 cubic feet per second (cfs) for application on two separate tracts
of land. However, the application was amended to reduce the requested appropriation to
a total of 0.04 cfs (0.02 cfs per tract of land), one half of which was sought to improve the
marketability of one of the parcels. The remaining portion of the requested appropriation
was sought for domestic purposes in a residence Miracle planned to build on the second
tract of land. On November 8, 1979, the Claycombs filed an application similar to Miracle’s.
They originaily sought to appropriate 0.04 cfs for supplemental domestic use in one existing

residence, but amended their application to request oav&.@%%- 4%
R ' § X8
'’

(el
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Hearings on the applications were held before an IDWR hearing officer who issued
findings of fact, conclusions of law, and a proposed order for adoption by the IDWR. On
February 9, 1994, the director of IDWR issued a final order adopting the hearing officer’s
recommended order. The Miracle appliication was approved for the diversion of 0.02 cfs.
However, the portion requesting a right to appropriate merely to increase the marketability
of a tract of land was deemed to be for "speculative purposes” and was denied. The
Claycombs’ amended application was approved for 0.02 cfs. The final order of the [IDWR
was affirmed by the district court and the Bransons have appealed.

IL
NATURE OF THE WATER EMANATING FROM THE MINE PORTAL

The Bransons’ primary contention on appeal is that the water emanating from the
mine tunnel is not subject to appropriation because it does not flow off their land.
According to the Bransons, this water is "private water" within the meaning of L.C. § 42-212.
Notably, however, in Branson I, the Bransons stated the following as an issue to be
addressed by this Court:

3. If, as appellants believe, the evidence overwhelmingly proves that the water

did not flow from the Branson property on the surface in a natural channel,

or at all, is this private water as provided in Section 41-212 [sic] of the Idaho

Code; or was this public water which Miracle could appropriate for which he

could establish a legal water right.

As requested, the Court answered this issue, expressly holding that the water is not "private
water” within the meaning of L.C. § 42-212 because it is not a lake, pond, pool, or spring.
Branson I, 107 Idaho at 225, 687 P.2d at 1352. Rather, "the water flow emanating from the
mine portal is public ground water subject to appropriation." Id.

The mere fact that the decision in Branson I was not favorable to the Bransons does

not entitle them to raise the identical issue before this Court some ten years later. We

decline the request to revisit this issue. See Anderson v. City of Pocatello, 112 Idaho 176, 731
P.2d 171 (1986) (setting forth elements of doctrine of collateral estoppel).
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OTHER ISSUES

In their opening brief on appeal, the Bransons have listed at least one and arguably
two additional issues, along with a request for attorney fees, in their statement of issues
presented. However, they have not provided this Court with any authority or argument
relating to these issues. A failure to support an assignment of error with argument and
authority is deemed a waiver of the assignment. E.g, State v. Burris, 101 Idaho 683, 684 n.1,
619 P.2d 1136, 1137 n,1 (1980) (citing L.A.R. 35(a)(6)). Accordingly, we decline to address

these other issues.
Iv.
ATTORNEY FEES

Miracle requests an award of attorney fees pursuant to 1.C, § 12-121 based on the
fact that this appeal was pursued frivolously and without foundation. In light of our prior
decision in Branson I and the fact that the Bransons provide little or no argument in support
of their position on appeal, we agree. Thus, we award attorney fees on appeal to Miracle
pursuant to LC, § 12-121, but decline the State’s request for an award of attorney fees as

a sanction under Rule 11.
V.
CONCLUSION

The final order of the IDWR is affirmed. Miracle is awarded attorney fees on
appeal. Costs to both Miracle and the IDWR.

Chief Justice McDEVITT, Justices SILAK and SCHROEDER, CONCUR. Justice
JOHNSON sat but did not participate.




Y

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS
FOR PERMIT NOS. 65-12283 IN
THE NAME OF GORMAN AND/OR
BARBARA MIRACLE; AND 65-12286
IN THE NAME OF RALPH AND/OR
JOYCE CLAYCOMB

AGENCY’S CERTIFICATE
JAMES AND MARTHA BRANSON,
OF RECORD

Protestants~-Appellants,
V.

R. KEITH HIGGINSON, DIRECTOR,

OF THE IDAHO DEPARTMENT

OF WATER RESOURCES,
Respondent,

and

GORMAN AND BARBARA MIRACLE
and RALPH AND JOYCE CLAYCOMB,

Applicants-Respondents.

STATE OF IDAHO )
: Ss
County of Ada )

I, R. Keith Higginson, Director of the Idaho Department of
Water Resources, do hereby certify that the above and foregoing
record in the above-entitled matter was compiled and bound under
my direction, and is a true and correct record of the pleadings,

papers and proceedings therein as shown in the index to this

record.
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IN WITNESS WHEREOF, I have hereunto set by hand and affixed
the seal of the Department of Water Resources at Boise, Idaho

this zﬂ/day of June, 1994.

Ay

R. KEITH HIGGINSONVU
Director

At
AUG 7 ¢
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS )
FOR PERMIT NOS. 65-12283 IN ) ORDER SETTLING TRANSCRIPT
THE NAME OF GORMAN AND/OR )
BARBARA MIRACLE; AND 65-12286 )
IN THE NAME OF RALPH AND/OR )

)

)

JOYCE CLAYCOMB

TO: ALL PARTIES OR THEIR COUNSEL OF RECORD

YOU ARE HEREBY NOTIFIED, That the transcript of the
testimony and proceedings of the hearing before the Department of
Water Resources in this matter having been lodged with the
Department and made available to the parties on April 13, 1994,
pursuant to I.R.C.P. 83(0); a timely objection to the transcript
having been filed by Claude Marcus for the Protestants/Appellants
to this proceeding; and the Department staff having identified
this correction;

THE FOLLOWING CORRECTION IS MADE TO THE RECORD,
Page 46, Line 8 "bridled" has been changed to "its a well
understood question.”

NOW, THEREFORE, IT IS HEREBY ORDERED that the correction is
made to the transcript in this proceeding and that the transcript

is hereby settled pursuant to the provisions of I.R.C.P. 83(0).

DATED this 777 day of June, 1994.




CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of
the following described document on the persons listed below by
mailing in the United States mail irst class, with the correct
postage affixed thereto on the &% day of June, 1994.

Document served: OCRDER SETTLING TRANSCRIPT

Persons served: Claude Marcus
MARCUS MERRICK & MONTGOMERY
737 North 7th Street
Boise, ID 83702~5575

John A. Bradley, Esg.
Attorney at Law

Washington Federal Building
210 E. 5th St. N. Suite 1
Burley, ID 83318

RI I. FLECK
Legal Secretary
Department of Water Resources

ORDER SETTLING TRANSCRIPT - Page 2
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State of Icl.% 0

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

_\w"\
-’

CECIL D. ANDRUS
GOVERNOR

K. KEITH HIGGINSON
DIRECTOR

March 10, 1994

Gayle Lutz and Denise Hodges
Northwest Transcript

P. 0. Box 890

Nampa, ID 83653-08%90

Re: Hearing Tape - Miracle and Claycomb
Permit Nos. 65-12283 and 65-12286

Enclosed is cne tape to be transcribed. It is of a hearing
held on January 20, 1993. The parties involved are listed on the
enclosed sample under appearances.

I’'ve typed up samples and enclosed a disk with the title
page and appearance page. They are listed as Branson.tpg and
Branson.app. Also enclosed is a copy of the hearing officer’s
notes.

If you have any questions concerning this matter, please
call me.

Thank you in advance.

Sincerely, ) -
il A ek
wu‘,@ C/
ITK IT. FLECK
Legal Secretary

Enclosures




Claude Marcus

Marcus, Merrick & Montgomery
Attorneys at Law

737 North 7th Street

Boise, Idaho 83702
Telephone: (208) 342-3563

Attorneys for Petitioners
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF APPLICATIONS
FOR PERMIT NOS. 65-12283 IN
THE NAME OF GORMAN AND/OR
BARBARA MIRACLE; AND 65-12286
IN THE NAME OF RALPHE AND/OR

Case No.

PETITION FOR JUDICIAL
REVIEW OF FINAL ORDER OF

DIRECTOR, DEPARTMENT
OF WATER RESOURCES

Fee Category: R(2)

)
)
)
;
JOYCE CLAYCOMB )
)
;
) Fee: §60.00

James Branson and Martha Branson appeal and respectfully

. petition the Court for judicial review of Final Order of the

Director of the Department of Water Rescurces. In support thereof

petitioners allege:

1. Attached hereto as Supplement A and incorporated

herein is a true and correct copy of "Final Order 2adopting

Recommended Order", dated February 9, 1994 and served February 15,
1994, of R. Keith Higginson, Director of the Idaho Department of

Water Resources. Petitioners have exhausted all administrative

remedies. ngn

AUG 6§ -,
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2. Petitioners are owners of the property and water

affected by said Order.

3. Petitioners believe and allege that said Order is an
attempt to extend the jurisdiction of the state over private
waters; is violative of Idaho law; is not factually supported; is
in excess of the statutory authority of the Department of Water
Resources and therefore arbi££ary’and an attempted unlawful exer-
cise of discretion.

4. Petitioners are owners of the property and water
affected by this Order and are aggrieved and damaged thereby.

5. Upon the submission by the Department of its record
of proceedings before the Department petitioners may request per-
mission to supplement the record and may request permission to
submit oral argument.

Wherefore, petitioners appeal and petition the Court to
review and reverse said Order and direct the dismissal of the
water applications considered therein.

Dated: February é&fff, 1994,

Marcus, Merrick & Montgomery

By é@d‘%@ '7/ 2”4 TLEE

Attorneys for Petitioners

091
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CERTIFICATE OF MAJTLING

<2
I hereby certify that on this N day of February,
1994, I mailed a true and correct copy of the foregoing Petition
for Judicial Review of Final Order of Director, Department of

Water Resources, by depositing same in the U.S. Mail, postage
prepaid, as follows:

By certified mail, return receipt reguested, to:

Department of Water Resources
1301 North Orchard St.
Statehouse Mail

Boise, Idaho 83720~9000
Attn: Phil Rassier, Attorney

By reqular mail to:

Lloyd J. Walker

Attorney at Law

131 Second Street West

P.O. Box 1923

Twin Falls, Idaho 83303-1923

AUG 0 9 1998
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BEFORE THE DEPARTMENT OF WATER RESOURCES w34
OF THE

STATE CF IDAHO

IN THE MATTER OF APPLICATIONS FOR
PERMIT NOS. 65-12283 IN THE NAME

OF GORMAN AND/OR BARBARA MIRACLE;
AND 65-12286 IN THE NAME OF RALPH
AND/OR JOYCE CLAYCOMB -

FINAL ORDER ADOPTING
RECOCMMENDED ORDER

I

Tt Vgl Tyt Vel Nyl g

A Recommended Order was issued on October 25, 1993, which
approved Application for Permit Number 65-12286 in the name of
Ralph &/or Joyce Claycomb, and approved a portion of Application
Number 65-12283 in the name of Gorman &/or Barbara Miracle. The
protestant, Jim Branson, petitioned for reconsideration of the
decision, and the petition was denied on November 22, 1993.
Branson subsequently filed exceptions with the Department of Water
Resources. The exceptions are summarized as follows:

1. Branson alleges water emanating from a mine tunnel located
on Branson property is not subject to appropriation.

’ 2. Branson alleges there is not sufficient water for
appropriation.

3. Branscn alleges issuance of a permit without a right to

‘access the point of diversion is prohibited by law.

4. Branson alleges the applications are speculative.
ANALYSIS
The Supreme Court in Branson v. Miracle, 107 Idaho 221, 687
P.2d 1348 (1984) specifically determined the nature of the water
emanating from the mine tunnel that is now the subject of this

dispute. The Supreme Court held "that the wa@gm};;gy emanating

y . ‘\'; f“{' e L3 '%?%
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from the mine portal is public groundwater subject to
appropriation." 107 Idaho at 225. Branson attempts to distinguish
the Miracle and Clayconmb proposals from the Supreme Court decision
by relying on a later decision in a dispute between the parties
issued by District Judge Duff McKee. Branson alleges that Judge
McKee determined the water did not leave the Branson property, and,
based on this holding, Branson ;eeks a holding that the water
cannot be appropriated, presumably pursuant to Idaho Code § 42~212,
which prohibits the appropriation of private waters by a third
person without permission of the landowner.

Judge McKee’s decision did not change or add facts that would
change the Supreme Court holding. Judge McKee’s opinion discusses
whether the stream flows in an established channel, and whether the
stream protection act applies to the facts of the case. His
decision did not address the question of whether the water flowing
in the tunnel may be appropriated. This issue was already decided
by the Supreme Court case. The gquestion of whether the water
leaves the property was not important in the initial Supreme Court
decision. The Supreme Court determined that the water was subject
to appropriation because the water emanating from the tunnel is
neither a spring, pool, pond or lake. Only if the water is a
spring, pool, pond or lake is the question of whether it arises and
sinks on private property important.

Branson also argues that the state cannot grant a permit
because a water right cannot be perfected in trespass. The issue
raised by Branson 1is a typical alternative- chaace guegtlon.

?\F ?WP""FI:
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Prospective water users can sue for a right-of-way under the law of
condemnation. See Idaho Code § 42-1103 and § 42-1106. If a
prospective appropriator files a condemnation action without any
color of a right to appropriate the water, the courts could
dismiss the action for failure to show any basis for the
condemnation. By applying with tge Department of Water Resources
first, the applicant obtains a permit, which gives him the right to
perfect a water right if all of the conditions of the permit are
satisfied. A permit cannot ripen into a perfected water right
unless the applicant obtains a right-of-way, and diverts and
develops the proposed use within the time period granted by the
permit. The issuance of a permit does not perfect a water right,
and it does not viclate the holding that a water right cannot be
perfected in trespass. The permit holder must still perfect his
water right after issuance of the permit by developing the
beneficial use as permitted.

With respect to the issue of speculation, the proposals by the
applicants to build a cabin or residence without submitting
detailed plans to the department is not speculation. Were these
applications proposing a large development, requiring substantial
capital, and a large quantity of water was to be diverted, the
department might require more detailed plans. In this case,
however, the department must compare the small size of the
development to the cost of preparation of detailed plans, and also

weigh the other evidence. The evidence shows the applicants are
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earnestly seeking to develop these permits. A short period of
construction will insure against speculation.

Finally, the evidence presented at the hearing shows that
there is water available for appropriation from the mine tunnel for
the purposes sought.

ORDER
IT IS HEREBY ORDERED that the Recommended Order, issued

October 25, 1993, 1is adopted as the final decision of the

department.
Dated this Zﬁ’ day of February, 1994.
R. Kelth Hig n =
Director
g o)
:i!j # "'43
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CERTIFICATE OF MAILING

ﬁﬁ Jj Iy
I HEREBY CERTIFY that on the _ /5  day of —+ . hve .o,
1994, I mailed a true and correct copy, postage prepaid, of the
foregoing Final Order Adopting Recommended Order to the following:

Ralph/Joyce Claycomb Gorman/Barbara Miracle
902 Logan St. ._ 1441 Lawndale Dr.

Boise, ID 83612 Twin Falls, ID 83301
Lloyd Walker, Esq. Claude Marcus, Esq.

P.0O. Box 1923 737 N. 7th

Twin Falls, ID 83301 Boise, ID 83702

Jim Branson IDWR Western Regional Qffice
3803 Collister Boise, Idaho

Boise, ID 83703

'/

g o .

( Lo iy N\ Lt Rl .
Carolyn Andregqg P
Secretary
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BEFORE THE DEPARTMENT OF WATER RESQURCES
STATE OF IDARO
IN THE MATTER OF APPLICATION FOR
PERMIT NO. 65-12286 IN THE NAME OF ORDER TO SHOW CAUSE

)
)
)
)
RALPH & JOYCE CLAYCOMB )
)

Whereas, a conference was held on December 4, 1989, in the matter of
protested water right application no. 65-12286 and,

Whereas, protestant Jim Branson was properly notified of the
conference but failed to appear,

Now, therefore, IT IS HEREBY ORDERED that the protestant, Jim Branson,
provide to the Department no later than January 4, 1990, any information as to
why he did not appear at the conference. Failure to provide this information

will result in dismissal of the protest.

Dated this /j = day of 'Z;;ktéhqﬁr y 1989.

. .
Q.fa:fzu/ﬂﬁ

David R. Tuthill, Jr., E.

Manager, Western Regional Office

CERTIFICATE OF MAILING

I hereby certify that on the {5T53' day of,déézZz&aégikl_, 1989, I
mailed true and correct copies, postage prepaid, of this document to Jim
Branson and also I mailed this document by certified mail.

Sue Taylor, Secgétary - Office Coordimator




£0L€8 dar s TOg
M\.ﬂ IS3STTTOD 8¢
- uosueag mrtp

e

.&

]

834G feunBay Lisisam

-
9.3UnGsay Jajr o uswiedag

E:

nofnau ,}x,
r,a._ .mv Q:OLD 1uﬂJM
e o

i L B

W Bpeo, )
Sed N 21 0d e s

L
o gl

-
?

SOLER oyep] ‘asiog
ABpq Lodary g7
NOIDTH \NYTI5T ¢

SHIHQ08TY HTLIVH 40 ¢ VIRLY b dT g (ol Fery



RIS S O

L E R TR T IO R N IR R L !

(WULJCc_wW Aot 0 Mg et

£oLE8 QI ’Istod
1823STTTOD £OBE
uogueaqg wtpl

0O
m
=3
=
N
m
o

'SSOIPPEe WINjas 8y Jo
B sy} 03 adojaaud Jo dO} 19A0 aul} e P04

o
I
3]
o=
(ol
[}
=
.
0=
|
0

@icand3y 1430 NynL3d

LNDTSANSNI/433MLS/% HING ON (
FVEHENI TIONN/NMONING (

NIAMO OINTSXI
MNIAGHNO ON L4377 G3NOW ( KA\ MOGHY SELT
N :
IHAGNTS 0L NMNL3IN ANOIDTH ANYALSTM

STOF10SAH HILV.M A0 INTALIVYdId OHV d]

SOLEY OYEP] 'asiog

Yt e gt Nt



%
£0LE9 qgr ‘asTOR

T2ISTIT0D goga
uosuezg wrp

“$Suippe §,60880:p0e pue ¢
“paisenba; {8}80in.08

a.b -. id § & i M 4 4!.9“ v— H y

wig D5 BT TEr Y, il 18 Riati S "o/ NRAR N i T r, -

-




BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)
)
PERMIT NO. 65-12286 IN THE NAME OF ) ORDER TO SHOW CAUSE
)
RALPH & JOYCE CLAYCOMB )

)

Whereas, a conference was held on December 4, 1989, in the matter of
protested water right application no. 65-12286 and,

Vhereas, protestant Jim Branson was properly notified of the
conference but failed to appear,

Now, therefore, IT IS HEREBY ORDERED that the protestant, Jim Branson,
provide to the Department no later than January 4, 1990, any information as to
why he did not appear at the conference. Failure to provide this information

will result in dismissal of the protest.

Dated this _ /Y = day of {teemde , 1989.

+ 8Tl
David R. Tuthill, Jr., UE.
Manager, Western Regional Office

CERTIFICATE OF MAILING

I hereby certify that on the erzj day ofigaz22¢zéazﬁ_, 1989, I
mailed true and correct copies, postage prepaid, of this document to Jim

Branson and also I mailed this document by certified mail.

7

Sue Taylor, Secretary - Ofgqug dinator
* %%:“;:‘f ﬁ e Ly
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION )
) NOTICE OF CONFERENCE
FOR PERMIT NO. 65-12286 IN THE )
)
)

NAME OF RALPH & JOYCE CLAYCOMB

On November 8, 1979, Ralph & Joyce Claycomb filed with the Department of
Vater Resources an application for permit to appropriate the public waters of
the State of Idaho. The application was protested by Jim Branson.

The Department has set the matter of protest for a conference on December
4, 1989, at 10:00 a.m., in the Upstairs Conference Room, Department of Water
Resources, 1301 N. Orchard St., Boise, Idaho 83706. The conference will be
held in accordance with provisions of Chapters 2 and 17, Title 42, and Chapter
52, Title 67, of the Idaho Code, the adopted Rules of Practice and Procedure
of the Department of Water Resources, and Rules 4 and 5 of the adopted Rules
and Regulations of Water Appropriation of the Department of Water Resources.
Opportunity shall be afforded all parties to respond and present information

and argument on all issues involved.

1z
Dated this [7 —day of /\/a\/cnv‘&/ , 1989.

ot @T

DavID R. TUTHILL, JR., P.
Manager, Western Regional Office

e —— e i m s gy re— At srar— - =



I hereby certify that on the[?ﬁ' day of M, 1989, I mailed a

true and correct copy, postage prepaid, of this document to the applicant(s)

and protestant(s) listed:

Sue Taylor 7

Secretary
Certified Mail

Ralph & Joyce Claycomb
902 Logan Street
Boise, ID 83712

Jim Branson

3803 Collister
Boise, ID 83703

PAGE 2, NOTICE OF CONFERENCE NO. 65-12286




State of laho h
DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNGOR

R. KEITH HIGGINSON
October 4, 1989 DIRECTOR

Jim Branson
3803 Collister
Boige, ID 83703

Re: Application for Permit #65-12286 in the name of Ralph and Joyce Claycomb

Dear Mr. Branson:

We have received a letter dated October 2, 1989, from Ralph and Joyce
Claycomb, in which they indicate a desire to proceed with the above-referenced
application for permit. Enclosed please find a copy of the letter for your
information.

The purpose of this letter to you is to ascertain your position with respect
to the protest of this application for permit. If, based on the resolution of
the dispute with the Miracles, you wish to withdraw your protest, please so
advise this office. If, on the other hand, you wish to maintain your protest
to this application, please notify me and we will set the matter for a
conference or a hearing.

Because of the lengthy period of time that has elapsed since this application
was filed, we have also enclosed a copy of the application for permit for your
review., If you wish to discuss this matter before making a decision regarding
your position, please feel free to contact this office.

Sincerely,

IR Zfr":czﬂ&

DaVID R. TUTHILL, JR., P.E.
Manager, Western Regional Office

DRT:st

CC: Ralph & Joyce Claycomb
David Shaw, State Qffice

Encl: Copy of letter dated October 2, 1989
Copy of application for permit
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FeEV )

Department of Water Resources
Western Regional Office

Jr. David Tuthill

Reg.onal anager

Water Reoource Board

Boise, Tdzno detoher 7y L1969

Detr ir. Tuthill,

ur. David -taw suzz-r ted that we contact yon corcerning our
de-1re tn process our apblication rumber BH-177usb, orizinally datea
in Noverbher 1979, in the Lowman arei, There hive beer mnsny court
appesrarces between form n Firicle 4nd J=mes srarson that had to
be rettled before 2 dec :ion could be wade on Hor spplicstion.

e underetind that the “uprease Court has finally conuvleted = decision,
that wag8 not coates-ed, allow ng uJr. siracle the use of the water
apnlied for =nd the right of ingress and egresr Lo the oroyperty.

4 arreed Aduring 4 taped interview in 7our office with r.
airacle and Wr. Brarsor, «e sr3ll use the water from !r. umiricles
% ter live ard t anzport it un Mr. uJiracles property to our provergy.
ie, Lrerefore,o: not feel that ¥r. Srarson hae any Legal re=con t?
object.

e recently sold »ur Lownan property :rnd would like t2 cleap
ap All property rigst. ¢o that we can -e igr them t: .7, ard 're.
noy “ileon, Ghe new Hancre.

[tark you very muci.

Yure truly,

66%1711 Clﬁéifeﬁ--L”'
talph ard Joyce Clsycomb
G072 Logan b,

Boi1-e, Idrto

g*712
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State of ...aho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNGR

R. KEITH BIGGINSON
DIRECTOR

October 26, 1993

Re: In the matter of Applications for Permit Nos. 65-12283 in the
name of Gorman and/or Barbara Miracle; and 65-12286 in the name of
Ralph and/or Joyce Claycomb

Dear Interested Party:

The accompanying order is a "recommended order" issued by the
department pursuant to Section 67-5243, Idaho Code. The provisions
of this order will not become effective until the Director issues
a final order in this matter.

Each party to these proceedings who appeared at the hearing
may file a petition for reconsideration, briefs and exceptions to
the recommended order and may request oral argument before the
Director of the department as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a
recommended order with the hearing officer issuing the order within
fourteen (14) days of the service date of the order. The hearing
officer will act on a petition for reconsideration within twenty-
one (21) days of its receipt, or the petition will be considered
denied by operation of law. See Section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of this
recommended order, (b) the service date of a denial of a petition
for reconsideration from this recommended order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for
reconsideration from this recommended order, any party may in
writing support or take exceptions to any part of a recommended
order and may file briefs in support of the party’s position on any
issue in the proceeding. Written briefs in support of or taking
exceptions to the recommended order shall be filed with the
Director. Opposing parties shall have twenty—pne,j?}) days to

respond. ﬁr g’*‘““’""‘?
e i

" 091998
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ORAL ARGUMENT

The Director may schedule oral argument in the matter before
issuing a final order. Oral argument on exceptions to a
recommended order shall be heard at the discretion of the Director.
If oral arguments are to be heard, the Director will, within a
reasonable time, notify each party of the place, date and hour for
the argument of the case. Unless the Director orders otherwise,
all oral arguments will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any
other matters filed with the Director in connection with the
recommended order shall be served on all other parties to these
proceedings in accordance with Rules of Procedure 302 and 303,

FINAL ORDER

The Director will issue a final order within fifty-six (56)
days of receipt of the written briefs, oral argument or response to
briefs, whichever is later, unless waived by the parties or for
good cause shown., The agency may remand the matter for further
evidentiary hearings if further factual development of the record
is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

APPEAL OF FINAL ORDER_TO DISTRICT COURT

A party aggrieved by a final order of the Director is entitled
to judicial review in compliance with sections 67-5271 through 67-
5279, Idaho Code.

S?ely,
L. Glen Saxton 5
Chief, Water Allccation Bureau

Enclosures

e~
o

Page 2 Aurag-




Application #: L5 -1Lb6

AREA OF CONCERN?
STSTEN CONPLETED:
No
Complete in 1 year
Yes
Proof not submitted
Proof submitted
GROUNDWATER:
+ 0.2 cfs <flo-ch>
- 0.2 cfs
Drilling Permit:
Included w/permit
Existing well
No WD permit?
BURFACE WATER: not in WD
LOCATION:
Water District
surface water

Groundwater
In stream channel
Irrigation Dist.
Canal Co. Areas
brainage Districts
Flood Control Dist.
Boise Front (63)
Swan Falls Flag
Trust
Non Trust <1>
RIVER BABINS (Surface):
Boise (63)
Payette (65)
Snake (01, 02 & 03)
UBE:
Fish Propagation

Irrigation
Power

Mining

Storage(v 3 compo.)

Domestic (surface)
OWNMBRBHNIP:

Non land owner
PROTESTED:

APPLICATION FOR PERMIT

STATE OFFICE REVIEW

Date: o [U {513 Reviewer: Cindy Zimmerman

01G-P03 (new), 01C-PO3 (existing), NMR
NMR <flow chart>

P99 Permit No.

N/A (if drilled before 7/1/87)
046-46A<Irr>-46B8-P23 (if drilled after 7/1/87)
01C-P03 (+.2 w/pump), NMR <flow chart>

WD No. &S~
005 or oos-orafggg>(+.2, or -.2 no pump)
or 005-01H~- (-.2 w/pump); NMR
P05 (if well has not been drilled)

030 (stream channel alteration)
023
023
024
063
058 (Groundwater temperature)

<See condition code chart>
051-052-053-P74 (Consumptive Uses)
048-049

Water District Control Condition (005) &....

-—

i

Prehearing agreement-

OTHER CONDITIONS:
REMARKS:

BENEFICIAL USE DUE:
COMMENTS :

—

05A (req), 11E (non-domestic use), NA
064 (consump. use), 047-P04(Payette Lake), NA
11A-P04 {01}, 061-PO07 (02/03 No W.D.Cond.), NA

010/06A/09E-P10 (WQ) & 07A-042-002-P06 (MD) (req)
044 (N 1000 Spr)

803 (if GW use SW 1st) (+5A do POU comparison)
08A~17K~025-027 (req); O01F-P19; 09E-P10;

+25 cfs-P18; 17G(FERC) or 17M(EERE); 1BB~P09
06A/010/09E-P10 & 054 (req)

18A-for multi MD in WD, 18B-P09 (+10’ high dam)
021(Boise R t L Peak), "27X(Payette R)

004 (P/D or P/U) -Jim Bumesn_
020

(! uom“)gz) wig

(2_~1-199 5




WRO749NP IDAHO DEPARTMENT CF WATER RESOURCES DATE: 10/21/93
No. P&65-12286 WATER RIGHT PROFILE REPORT PAGE: 1
(REGIONAL)

OWNER PRIORITY USE PERIOD DIVERSTON DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM T0 RATE VOLUME
C RALPH CLAYCOMB 1170871979 DOMESTIC 01-81 12-31 0.02 CFs
C JWCECLAYCONRE . mmeeeaa .-
GENERAL DELIVERY TOTAL DIVERSION: 0.02 CFS
LOWMAN 1D 83837
(208) 342-6605
Water Source: UKNAMED STREAM Tributary to: PAYETTE RIVER, SOUTH FORK Stage: PERMIT
Point(s) of Diversion: TO9N ROSE 817 SW NW

Place of use Legal Description for: DOMESTIC
NE NW SW SE
NENE MNWNE SWNE SENE : NENW NWNW SWNW SENW :  NESW NWSW SWSW SESW NESE NWSE SWSE SESE
T R § :LtAcLtAc Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac =

............................. ¥ mmame meemm mmmE= emm== = T mmma mmmme mmsee seea= B eammm awmma wreae mememw
.

Pou County: BOISE

Conditions of Approval:

26A - Project construction shall commence within one year from the
date of permit issuance and shall proceed diligently to
completion unless it can be shown to the satisfaction of the
Director of the Department of Water Resources that delays were
due to circumstances over which permit holder had no control.
Use of water under this right is subject to control by the
watermaster of State Water District No, 65.
A measuring device and Lockable controlling works of a type
acceptable to the Department shall be permanently instailed and
maintained as part of the diverting works prior to diversion of
. water under this right.
cﬁb&sn- ~—2T&~ - The Director retains jurisdiction to limit diversion of water to

- in-house uses only.
lDfZJF3 004 - The issuance of this right in no way grants any right-of-way
- or easement across the {and of another,

005
0

Remarks: Domestic use is for 1 home.
See Final Order for additional conditions of approval.

Dates; App. Received: 1170871979 Priority Date: 1170871979
Proof Due Date: 1270171995 Proof Made Date:
Exam Made Date: Exam Sent to $.0.:

Licensed Date:
Misc: Water District Number: 65 Field Exam Fee:

Comments: Date: 10/21/1993  User-ID: ZIMMERMA Subject: DIVERSION DESCRIPTION




WROT4ANP

IDAHO DEPARTMENT OF WATER RESOURCES
No. P&5-12286

WATER RIGHT PROFILE REPORT
(REGIONAL)

DATE: 10/21/93
PAGE: 2

Comments: Date: 10/21/1993 User-ID: ZIMMERMA Subject: DIVERSION DESCRIPTION
Pipe from stream to reservoeir,

Date: 10/21/1993  User-ID: ZIMMERMA Subject: P/D OWNERSHIP
The point of diversion is located on land owned by Jim Branson,

Audit: 10/21/93 ZIMMERMA
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATIONS
CHANGE IN HEARING DATE
FOR PERMIT NOS. 65-12283 IN THE
NAME OF GORMAN & OR BARBARA

MIRACLE; AND 65-12286 IN THE NAME

Nt Ut s Vet Vo St St N

oF H &/OR JOYCE CILAYCOMB

Pursuant to a request by the applicant, the date of the
conference in the above-referenced matter is hereby changed
from Thursday, January 14, 1993, to Wednesday, January 20,
1993. The time and place of the conference are 10:00 a.m., in
the Second Floor Conference Room, Department of Water

Resources, 1301 N. Orchard St., Boise, Idaho 83706.

2 Tttt N

AVID R. TUTHILL, JR\, P. E.
Manager, Western Regional Office

I hereby certify that on the éZ‘L day of
1993, I mailed a true and correct copy, posta prepaid,/of
this document to the applicant(s) and protestant(s) listed:

ue Taylor
Secretary
Certified Mail

RALPH & JOYCE CLAYCOMB
902 LOGAN ST
BOISE ID 83612

GORMAN & BARBARA MIRACLE
1441 LAWNDALE DR
TWIN FALLS ID 83301

JIM BRANSON
3803 COLLISTER
BOISE ID 83703

LLOYD WALKER ESQ
131 2ND ST WEST

PO BOX 1923

TWIN FALLS ID 83301

SRS

L

CLAUDE MARCUS ESQ ° ?
737 N 7TH )
BOISE ID 334%997995




BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS

FOR PERMIT NOS. 65-12283 IN THE
NOTICE OF COMBINED HEARING

)
)
)
NAME OF GORMAN AND BARBARA MIRACLE)
)
AND 65-12286 IN THE NAME OF RALPH )

)

)

AND JOYCE CLAYCOMB

On November 6, 1979, Gorman and Barbara Miracle filed with
the Department of Water Resources an application for permit to
appropriate the public waters of the State of Idaho. O©On
November 8, 1979, Ralph and Joyce Claycomb filed with the
Department another application. A protest to each application
was filed by Jim Branson. A hearing was held by the Department
on December 4, 1984, and a conference was held by the
Department on December 3, 1990,

The Department has now set the matter of protest for a
hearing to be held on Thursday, January 14, 1993, at 10:00 a.m.
at the Department of Water Resources, 1301 N. Orchard, Boise,
Idaho. The hearing will be held in accordance with provisions
of Chapters 2 and 17, Title 42, and Chapter 52, Title 67, of
the Idaho Code, the adopted Rules of Practice and Procedure of
the Department of Water Resources, and Rules 4 and 5 of the

gt
+

adopted Rules and Regulations of Water Appr&vtal

PAGE 1, NOTICE OF HEARING
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Department of Water Resources. Opportunity shall be afforded
all parties to respond and present information and argument on

all issues involved.

o
Dated this |4~ day of @w , 1992.

efT'JMJh
DAVID R. TUTHILL, JR}, P. E.
Manager, Western Regional Office

I hereby certify that on the ggﬁifday of _Jﬁéﬂ&ﬂééza%__,

1992, I mailed a true and correct copy, postage prepaid, of this
document to the applicant(s) and protestant(s) listed:

Y/
ue Taylor

Secretary, Office Coordinator

Certified Mail

RALPH & JOYCE CLAYCOMB
902 LOGAN ST
BOISE ID 83612

GORMAN & BARBARA MIRACLE
1441 LAWNDALE DR
TWIN FALLS 1ID 83301

JIM BRANSON
3803 COLLISTER
BOISE ID 83703

LLOYD WALKER ESQ
131 2ND ST WEST

PO BOX 1923

TWIN FALLS ID 83301

CLAUD E MARCUS ESQ

737 N 7TH
BOISE ID 83702

PAGE 2, NOTICE OF HEARING
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CONFERENCE AND HEARING PROCEDURE
IN THE MATTER OF A PROTESTED APPLICATION FOR PERMIT

In accordance with TIDAHO CODE, Section 42-203, the following
issues are involved in the consideration of the application and
protest(s):

1) Will the proposed use reduce the quantity of water
under existing rights?

2) Is the proposed water supply insufficient for the
purposes intended?

3) Is the application made in good faith or for delay
or speculative purposes?

4) Has the applicant sufficient financial resources
with which to complete the proposed project?

5) Will the proposed use conflict with the local
public interest?

6) Is the proposed use contrary to conservation of
water resources within the state of Idaho?

BURDEN OF PROOF

The Applicant has the initial burden of proof on issues
1,2,3,4,& 6 above, that is, the applicant hags the burden of
coming forward with evidence for evaluation of those criteria.

The initial burden of proof on issue 5, local public interest,
lies with both the applicant and protestant as to factors which
they are most knowledgable and cognizant of. The applicant has
the ultimate burden of persuasion with respect to this issue.

PROCEDURE

The procedure normally followed by the department in arriving
at a decision on the issues which must be considered is to
first hold a conference in the matter and then, if necessary,
hold a hearing. If a hearing is held a written decision is
issued based on the hearing record.

CONFERENCE

Preliminary to holding a hearing, a pre-hearing conference is
held to familiarize the department and the parties with the
matter and to determine if a resclution of the protest(s) is
possible without the need for a hearing.

Feardag
o i I Y
Ee ¢ ke #
ﬁgn ¥
|

CONFERENCE AND HEARING PROCEDURE - 1 "




At the conference the department may formulate and simplify the
issues, obtain admissions of fact and of documents which will
aveid unnecessary proof, arrange for the exchange of proposed
exhibits or prepared expert testimony prior to the hearing,
limit the number of witnesses, consolidate the examination of
witnesses, and advise the parties of the procedure which will
be followed at any subsequent hearing.

HEARING

Any party may request in writing five (5) days before any
hearing that the oral proceedings thereof be taken in the form
of stenographic notes at the expense of the requesting party.
Any party may have such stenographic notes of the oral
proceedings, or part thereof, transcribed at his own expense. A
taped record of the proceedings will be maintained for the
appeal period.

If the hearing is conducted by a hearing officer appointed by
the Director, rather than the Director himself, a proposed
decision will be issued and the parties will be afforded the
opportunity to file exceptions to the proposed decision and
present briefs and to request oral argument before the Director
prior to the issuance of a final decision by the Director. This
procedure is required by IDAHO CODE, Section 42-1701A.

The parties by written stipulation, may waive their right to a
proposed decision, however, the failure of either party to
waive a proposed decision will not predjudice the director's
review of a party's evidence and arguments. However, such a
waiver will shorten the decision making process and may
expedite substantially the issuance of a final decision.
Whether compliance with Section 42-1701A is waived will not
affect a party's right to petition for a rehearing of the final
decision pursuant to rule 11 of the Department's Rules of
Practice and Procedure or affect a party's right to appeal the
final decision to the District Court.

Under the provisions of the IDAHO CODE, Sections 42~1701A and
67-5215, any court review of the department's decision on
appeal shall be confined to the record created before the
department.

If you require special accommodations for a disability in order
to participate in or attend the conference (hearing) (public
meeting) please advise the department within ten (10) days
prior to the conference, hearing or public meeting.

EXHIBITS

If any party at a hearing intends to presemf an exhibit to
augment the hearing record, such party shall‘in aéWangp of the
hearing, prepare sufflclent copies of the eah@ g;nfor
distribution to all parties at the hearing.

I‘r

CONFERENCE AND HEARING PROCEDURE - 2 - 091996




State of-“daho
DEPAR1MENT OF WATER REaOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
Novenber 19, 1992 DIRECTO

CLAUDE V MARCUS ESQ

737 N 7TH

BOISE 1D 83702

RE: Applications for Permit Nos. 65-12283 and 65-12286

Dear Mr. Marcus:

In light of the recent trial results relative to the Miracle
easement, would your client be willing to withdraw

his protests to the above twoc applications?

Please advise this office by December 15, 1992, regarding your
plans.

Sincerely,

@t—d Q’T/M&E.

DAVID R. TUTHILL,
Manager, Western Regional Office

DRT:st

Enclosures: Withdrawal of Protest Forms
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Law OFFICES

CLAUDE ¥ MARCUS MARCUS, MERRICK & MONTGOMERY TELEPMONE

208) 342 3363
CRAIG MARCUS MARCUS BUILDING [
BAKRY MARCUS TELEFAX

GALE M MERRICK 737 MNORTH 7TH STREET D E(gﬁ f"'ﬁ”\ Tﬁ‘ﬂw 2170
GARY L MONTGOMERY BOISE, IDAHO 83702-5595 ¢_§ o IEERR
ROBERT € MONTGOMERY 1

OHN € KEENAN January 28, 1992 U
JAN2931992

Department of W-rer Rescurces

. Waatorn Regional Cihee
Mr. David R. Tuthill, Jr., P.E.

Manager, Western Regional Office
Department of Water Resources
3735 Airport Way

Boise, Idaho 83705-5082

Re: Applications for Permit Nos. 65-12283 and WE4I3Q86
Dear Mr. Tuthill:

This refers to your inquiry of January 17th concerning
the above applications.

The condemnation case of Miracle against Bransons is

still pending in the Boise County District Court. A status con-

ference is to be held February 19th. At that time I believe the
court will give us a trial date.

Yours truly,

Marcus, Merrick & Montgomery

CZ/&Z/// | ///Zé’ Sl %

CVM:ba




State of F'ﬂaho —

DEPARTMENT OF WATER RESOURCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

January 17, 1992

GORMAN & BARBARA MIRACLE
1441 LAWNDALE DRIVE
TWIN FALLS ID 83301

RALPH & JOYCE CLAYCOMB
902 LOGAN ST
BOISE ID 83612

CLAUDE V MARCUS ESQ
737 N 7TH
BOISE ID 83702

Re: Applications for Permit nos. 65-12283 and 65-12286

Dear Interested Parties:

At the water right conference in the above-referenced matter
held by the Department on December 3, 1990, Mr. Marcus
suggested that action on the two applications for permit be
delayed until an easement matter pending before the court was
settled. All parties present at the conference concurred with
this suggestion, and the two files were placed on hold status.

The purpose of this letter is twofold. First, the files need
to be updated to show the present status of the court action
relative to the easement trial. Second, the parties are hereby
notified that the department intends to conduct a hearing with
respect to these applications unless sufficient reason can be
shown as to why such a hearing should be delayed.

Please advise this office no later than January 31, 1992, as to
the present status of the action to obtain an easement. Also
by that date, please provide to this office any reason why a
hearing regarding the issuance of water rights for these two
proposed applications should not be held on March 18, 1992,

Sincerely,

ivazuua

DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional Office

DRT:st

“, ?

v J
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State of Idaho
DEPAR . MENT OF WATER RE..A)URCES
Western Region, 2735 Airport Way, Boise, Idaho 83705-5082 - (208) 334-2190

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
October 16, 1991 DIRECTOR

CLAUDE V MARKUS ESQ
737 N 7TH
BOISE ID 83702

RE: Applications for Permit Nos. 65-12283 and 65-12286
Dear Mr. Markus:

During the conference held last year regarding the above two
referenced applications for permit, we concluded that we would
withhold further action regarding the applications pending
resolution of the easement acquisition by Mr. & Mrs. Miracle
and Mr. & Mrs. Claycomb.

The purpose of this letter is to inquire about the status of
any easement by Mr. & Mrs. Miracle and Mr. & Mrs. Claycomb on
the property, to determine if it would be proper to proceed
with action on the applications at this time. Please advise
this office in this regard no later than November 15, 1991.

Sincerely,

9’4«. £ Toxast

DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional Qffice

DRT:st

CF: Gorman & Barbara Miracle
Ralph & Joyce Claycomb




State of ﬁ aho -
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, Idaho 83705 - (208) 334-2190

CECIL D. ANDRUS

GOVERNOR

R. KEITH HIGGINSON

DIRECTOR

December 5, 1990

Claude V. Marcus, Esq.

737 N. 7th

Boise, ID 83702

Re: Applications for permit nos. 65-12283 and 65-12286

Dear Mr. Marcus:

Enclosed for you information are modified copies of the above-referenced
applications.

Please call this office if we can be of further assistance.

Sincerely,

P efrmg

DAVID R. TUTHILL, JR., P.E.
Manager, Western Regional Office

DRT:st

Encl.
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BEFORE THE DEPARTMENT OF WATER RESQURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS )
) NOTICE OF COMBINED CONFERENCE
FOR PERMIT NOS. 65-12283 IN THE )
)
NAME OF GORMAN AND BARBARA MIRACLE)
)
AND 65-12286 IN THE NAME OF RALPH ) .
)
AND JOYCE CLAYCOMB )

On November 6, 1979, Gorman and Barbara Miracle filed with the
Department of Water Resources, ani application for permit to appropriate the
public waters of the State of Idaho. On November 8, 1979, Ralph and Joyce
Claycomb filed with the Department anotggr application. A protestant to both
applications was Jim Branson.

These applications have been the subject of much investigation in the
past, but their disposition has not yet been determined. 1In order to
determine (1) whether the applicants still intend to appropriate the water,
(2) whether the protestant still objects to the proposals, and (3) the present
basis for protest, the Department has set the matter of protest for a combined
conference. The conference will be held on Monday, December 3, 1990, at 10:00
a.m., in the Second Floor Conference Room, Department of Water Resogurces, 1301
N. Orchard St., Boise, Idaho 83706. The conference will be held in

accordance with provisions of Chapters 2 and 17, Title 42, and Chapter 52,




Title 67, of the Idaho Code, the adopted Rules of Practice and Procedure of
the Department of Water Resources, and Rules 4 and 5 of the adopted Rules and
Regulations of Water Appropriation of the Department of Water Resources.
Opportunity shall be afforded all parties to respond and present information

and argument on all issues involved.

4t
Dated this [b~ day of (Jctsber , 1990,

A ned £ Tt
DAVID R. TUTHILL, JR.,(P. E.
Manager, Western Regional Office

I hereby certify that on the,/zzy day of 5ﬁ24§:2ﬁyﬂ/ y 1990, I mailed a

true and correct copy, postage prepaid, of this document to the applicant(s)

and protestant(s) listed: ’ ]
7
Sue Taylor

Secretary
Certified Mail -
Ralph & Joyce Claycomb
902 Logan Street
Boise, ID 83612

Gorman & Barbara Miracle
1441 Lawndale Drive
Twin Falls, ID 83301

Jim Branson
3803 Collister
Boise, ID 83703

Lloyd Walker, Esq.
131 2nd St. Vest

P.0. Box 1923

Twin Falls, ID 83301

Claude V. Marcus, Esq.
737 N. 7th
Boise, ID 83702

PAGE 2, NOTICE OF CONFERENCE NOS. 65-12283 AND 65—12286ﬂLH“.!”"




CONFERENCE INFORMATION

IN THE MATTER OF APPROVAL QOF AN APPLICATION FOR PERMIT

In accordance with Idaho Code, Section 42-203(A), the following
issues are involved in the consideration of the application and protest(s):

1. Will the proposed use reduce the quantity of water under
existing wvater rights?

2. Is the proposed water supply insufficient for the purposes
intended?

3. 1Is the application made in good faith or for delay or
speculative purposes?

4. Has the applicant sufficient financial resources with which
to complete the project?

5. Will the proposed use conflict with the local public
interest?

6. Will the proposed use be contrary to conservation of water
resources within the State of Idaho?

The intent of the conference is to resolve any conflicts regarding
the proposed water appropriation in light of these five factors. The
conference will not be recorded in an effort to promote full discussion of the
issues. Possible resolutions are: (1) clarification of the issues resulting
in a determination by all parties that the application is acceptable, (2)
modification of the application to make it acceptable to the protestant(s), or
(3) addition of acceptable restrictions or conditions of approval. If a
resolution is not attainable, then a hearing will be set by the Department.

*1"‘

A -

r




o

LAW OFFICES

CLAUBE Y MARCUS Marcus, MERRIOK & MONTGOMERY reLErmONE

CRAIG MARCUS

MARCUS BUILDING (208) 342 3563

BARRY MARCUS

GALE M MERRICK

737 NQRTH 77w STREET

BOISE, IDAHO 88702-5505

TELEFAX

GARY L MONTGOMERY 1208) 342 2170

ROBERYT C MONTGOMERY

January 26, 1990

Iﬁ‘fﬁ*;‘“ et U0

!as !v
Mr. David R. Tuthill, Jr. ZL3 IANT Y
Manager, Western Regional Office '
Department of Water Resources ! .
27%)5 Airport Way Nepartment 0 of Water Rerource:
Boise, Idaho 83705 weetern Regonal Oihee

r

Re: Application for Permit No. 65-12283 in the name
of Gorman and Barbara Miracle

Dear Mr, Tuthill:

Reference is made to your letter of December 1l4th con-
cerning the above matter.

I had mailed a copy of your letter to Mr. Branson but
have just now met with him to review the water situation.

Issues involved in this litigation have not been comple-
tely resolved. The Court, in the last appeal, held that Miracle
did not have easement rights across the Branson property.

Therefore, the Branson protests of the Miracle applica-
tion continues.

Bransons also continue to protest and object to the
allowance of the later application of Claycomb to appropriate
water from the Branson mine tunnel. I believe this application

was number 65-12286. I have no record of action of the department
on that application.

Since the court in the later appeal in the
Branson-Miracle case held that Miracle did not have any right
across the Branson property a water right could not result from
Miracle going upon the Branson property and wrongfully
appropriating water from the portal of the Branson mine tunnel.

We will keep the department advised of any further deve-
lopments in this litigation.

Yours truly,
Marcus, Merrick & Montgomery
7

CVM:ba - 1971995




CONVERSATION MEMORANDUM DATE___%/t1[40

——

FILE LS-lzzge /65'4222.3

NAME OF PARTY € lawde rlavevs
EMPLOYEE  Dave Tutnit]

RE: Sots {2‘1 folests

T caldd o (lacess %o gew ascertan, ot whetle, A Branson woetd
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CLALDE v MARCUS
CRAIG MARCUS

BARRY MARCUS

GALE M MERRICK

SARY L MONTGOMERY
ROBERT C MONTGOMERY

Mr. David R.

LAW COFFICES

Marous, MERRICK & MONTGOMERY

MARCUS BUILDING
737 NORTH 77+ STREET

BoISE, IDAHO 83702-5595

January 26,

Tathill, Jr.

Manager, Western Regional Office
Department of Water Resources

2735 Airport

Way

1990

TELEPHONE
(208} 342 2543

TELEFAX
(208) 342 2170

DFCEIYIEN
# )2 Sl
44 g

JAN < L ERCE

Department of Yater Raequrces
Wagiar RegCnel HOTE

Boise, Idaho 83705
Re: Application for Permit No. 65-12283 in the name
of Gorman and Barbara Miracle
Dear Mr. Tuthill:

Reference is made to your letter of December 1l4th con-
cerning the above matter.

I had mailed a copy of your letter to Mr.

Branson but

have just now met with him to review the water situation.

Issues involved in this litigation have not been comple-

tely resolved.

The Court,

in the last appeal,

held that Miracle

did not have easement rights across the Branson property.

Therefore,

tion continues.

the Branson protests of the Miracle applica-

Bransons also continue to protest and object to the
allowance of the later application of Claycomb to appropriate
water from the Branson mine tunnel. I believe this application
was number 65-12286. I have no record of action of the department
on that application.

Since the court in the later appeal in the
Branson-Miracle case held that Miracle did not have any right
across the Branson property a water right could not result from
Miracle going upon the Branson property and wrongfully
appropriating water from the portal of the Branson mine tunnel.

) We will keep the department advised of any further deve-
lopments in this litigation.

Yours truly,
Marcus, Merrick & Montgomery

(Gpats Slizirzco=

- " w
"

11399
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Fr<in No. 202a
2179

State of Idaho
Department of Water Resources

APPLICATION FOR PERMIT ANALYSIS SHEET

INITIAL REVIEW BY: [é(g&/, z APPLICATION NUMBER: (5-1338(
CHECK: Ceryecmyg

2<Source. Field check by:
ePoint of diversion, Date:
unty. Comments:

B¥escription of diverting works.
ETTme required for beneficial use of water,
@Flace of use or acres irrigated.

ap.

E<Signature.

W<Fee,

0 Yes BE%No  Field check required.

0O Yes &No Critical groundwater area.
O Yes BTNo Request dam safety information. Sent by: Date:
Yes O No* Inform to receipt.

*REQUEST THE FOLLOWING ADDITIONAL INFORMATION FROM THE APPLICANT:

SEND COPIES TO:

O Idaho State Health Department.  Copies sent by: Date:
O Idaho Fish and Game Department.

0O Idaho Department of Lands.

O U.,S. Bureau of Land Management.

0O U.S. Forest Service.

O Other

PROCESSING:

O Yes O No Platted by: Map No.
OYes 0O No Other rights on same place of use.

BYes [ No* Inform for advertising.
Final date for protests: _11/, o) (')@‘
BxYes ®No Protests received. If yes, record information on 4th page of application.

FINAL REGIONAL PROCESSING REVIEW:

[Affidavit of publication received. Date: /2 l( 4 (E
@-Application published correctly. If not, record action taken:
[3.Fee amount, receipt date & number, recorded on application,
™XPublication dates and paper, recorded on application,
Protests, dates, withdrawal, etc., recorded on application.
B Recommendation & initial, recorded on application.
DYes &No Measuring device required.
dYes [&No Access port required.
@ Yes FTNo Will water be delivered by watermaster? If yes, what district? (S ~ Fayele £
n/8/l 1974 _ Date of priority recommended. 7
Spedial Eonditions of approval or cover letter, 0% ( (,g',ﬂt;,efﬂe 4 ) bY

By: e Date: 5/”//70
STATE OFFICE REVIEW:

O See attached sheet for more information.
By: Date:

s it = -- it



P 397 135 036

RECEIPT FOR CERTIFLED MAIL

KO INSURANCE COVERAGE PROVIDED--
NOT FOR INTERNATIONAL MAIL

PS Form 3800, Feb. 1982

(iee Reverse)
Sent to $ s T -
Camrrraumae. ofm

Street and No |
WA\ \Q}“v\w M

P O., State and ZIP Coda

DSamie Yalfey 1D 223300

Postage -4 $
Ll
Cortified Fos
Speacisal Doiivorv% e
e .
Regtricted Delivary .
! ;) %

Return Receipt Sthll"l.p_//)
to whom and Date Dcllv#@,‘ v

Return Receipt Showing to whm,
Date, and Address of Delivery

TOTAL Postage snd Fess [

Postmark or Date




* PS Form 3800, Feb, 1982

P 397 135 035

RECEIPT FOR CERTIF

IED MAIL

NG INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL

{See Reverse)

Sent to

Street and No
Nmiss

<
_g&\m\’\ i é’?’m‘ Sg!gliﬁi!ﬁddﬂ

P O, State and ZIi T

p

R -
Postage T AL
Cortifisd Fes  7¢° i 2
S
Special Delivery Fee
2. i

B
Hestricted Delivery Fes

Return Rsceipt Showing
to whom and Date Delivered

Oate, and Address of Delivery

RAeturn Receipt Showmng towhom,

TOTAL Postage and Fess

Postmnark or Date




PS Form 3804, Feb. 1382

P 397 135 037

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL

{See Reverse)

{P.0., State and ZIP Cod¥ A
Bome AN . B37es

Sent to

BRL N Rt
Str and Ne

| 2a3 OO0 W

Portage

tbﬁd

L $$
2

Crea i
Certifisd Foa faner} "
\==2 a

Special Dalivery FeqD) L
Fa Y

=
Restricted Detivery m =

Return Hecalpt Showing
1o whom and Data Delivered

Return Receipt Showingtowhom,
Date, and Addrass of Delivery

TOTAL Postage snd Fem $

Fostmark or Date




P 397 135 038

RECEIPT FOR CERTIFIED MAIL

NO INSURANGE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL
{See Reverse)
Sent to [R%: w WP

Closeds Ylasm e
Street and No S

BT Ve M

P O., State and ZIP C

e T

Postage #“t

Cortified Foe 'Sé .
G b

Special Delivary Fee

o
54y
Restricted Dalivery Fee @ )

Aeturn Receipt Showing d' 5 )
to whom and Dete Dativersd *

 PS Form 3800, Feb. 1982

Return Receipt Showing to whom,
Date, and Address of Delvery

TOTAL Postage and Fess $

Postmark or Date

S — |



" PS Form 3800, Feb. 1982

P 397 135 039

RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED—
NOT FOR INTERNATIONAL MAIL

(See Reverse}

Sent to ROt

Strest and No

R Qe OZTH
P O., State ang} ZiP Code 3
NG Sy ¥ Wi

Postage

Cortifiad Fes .5

Special Delivery Fee a

G’
Restricted Delivery Fes P

Aeturn Raceipt Showing e
10 whom and Date Deliver

Return Receipt Showing to wl
Date, snd Address of Delivery v

Y

TOTAL Postage and Fess $

Postmark or Dete

— T Wl e T ,mmL
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1413034 NUNL3Y

@ SENDER: Compists items 1, 2, 3, and 4.
Add your address in the **RETURN 10"
SPACE On reverse.

{CONSULT POSTMASTER FOR FEES)
1. The following sarvice is requested (check ona).
Shaw o whom an date defivered . .. ... ..... |
(7 show o whom, date, and scdress o delivery . ¢ |

2. 3 nesrioTen neLveny... Y
mmmuummm

o the return receipt foe )
TDTAL@__
3. ARTICLE ADDRESSED T0.
Cprovumin B DAk WD "“‘M.x—.‘shb-
LTS TR O TS~ W g, m"‘
am e et M) A

4. TYPE OF SERVICE: > ARTIGLE NUNBER
Clneaistenen Dinsuen 17

Eexatinen Ocoo Eis
Dlexpress maiL ke

(Always obtaln vignature of addresteo or agedt)

TET

1 have teceived the articls described above.
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@ SENDER: Complets tams 1, 2, 3, and 4
Add your address In the “*RETURN TO"*
Space on reverse

(CONSULT POSTMASTER FOR FEES)

1 The tpliowing service Is raquestad (check one)
Show to whom and date delivered . ..... .. _.__ ¢
| Show to whom, date, and address of dalivery, ___ ¢
2. [3 restricTED DELIVERY

(rmmuwymnedrwmmmon
0 the retum raceipt fae )

2881 AP 'LLSE W0 Bd

TOTAL §_.__

3 ARTICLE ADDQ'SSED 10 .
L ;}A‘a.sr\ mdfa-'-\&_ﬂ-— C--Q-D-Y*-ls
S\ UJ TN, A, “ r

5

"" W
4 TYPE or SERVICE: . ,ﬁ"*m NUMBER
~ Rl

[ ReqisTerED O msum
(Aternren Oeos.
Clexpress malL
{Always obtain signature of addreases or agent)
| have received the articte described above

sw% Clagaresses  [In

6. ADDRESSEE'S ADDRESS (Ondy f requested)|

7. UNABLE TO DELIVER BECAUSE: m
.L'//

# GPO: 1982.379-503

AN By X = O
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1413034 N¥NL3Y
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& SENDER: Complete items 1, 2, 3, and 4
Add your address in the *“*RETURN TO"'
$Pace on reverse.

{CONSULT POSTMASTER FOR FEES)
1 The joliowing service is requested (chack cne)
E{msnwtnwhommdamwmﬁd -
[ show 1o whom, date, and address of deiivery .
2, {1 RESTRICTED DELIVERY

{The reetrictad dativery fee s chavgnd in aodition
20 tha ratum racaipt Ise )

2861 AINP 'LL8E W04 Sd

TOTAL & _

3. ARTICLE ADDRESSED 10
&‘\uw-a '%.n.n..m.xmsv\.
A (O Cr“—\\..‘_‘-:yw s "
Lot LIS ?i;% AGD
4. TYPE OF SERVICE- {TBRTICLE NUMBER
[ registeren Clinsurep | =

[eermipen Dlecop -_:3
[CJexpress maiL
(Always obtain signature of lddm:g[ ML
I have recetved the articl: dascrlbed above
DM ressed

w T - Y272 %\,‘,

¥ UNABLE TO DELIVER BECAUSE:

1413934 NunL3H
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& SENDER: camplete rtams 1,2,3
Add your address 'In tha “RETUHN 10
Space on reverse,

(CONSULT POSTMASTER FOR FEES)
1. The ) service is requested (check cne)

Show to whom and dae delvered . . ... ____ ¢ |

[ Show o whom, date, and address of deiivery.. ______¢

2. [ restricTED DELIVERY

(The resticied umuucﬁr}iimm
£ 1o return raceiot fos

TOTAL & .

3. ARTICLE ADDRESSED T0.

e, St ALV PR e 1 TS NVV LN

4 TP OF SERVICE: ' " ARTICLE NUMBER

O RED Clinsurep 1
[Aternrien Cleon .
Elexeness man o

(Aiwayy obtaln sigpature Mmsii o agent)

| have recerved the articla described above.

sssz 2gent

POSTRARK
ﬁ""’"‘“‘!‘!"""""

ot

6. ADDRESSEE'S ADDRESS @yum

7. UNABLE TO DELIVER BECAUSE"

* GPO: 1982 3TR-503
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o SENDER: Complete ftems 1, 2, 3, and 4
Add your addrass 'In the **RETURN T0"'
$pace on reverse.

{CONSULT POSTMASTER FOR FEES)
1. ?mﬁm service Is reguested (chack one).
Showlowhom and daledelivered . .. . .. . ___¢
[ Show to whom, date, ang address of delivery .. ¢l
2 [ ReSTRICTED DELIVERY .. % ]

(The restricsed duivory foe is charged in adkition
10 the retim rocelpt 19.)

TOTAL &

3 ARTICLE ADDRESSED T0 aﬁm..._..‘..(
% ST

\.E‘-!Q*G’“—-‘ V-Q,, L\..}"L‘mne,a
e, %y___ 23 arama

4 TYPE OF SERVICE: ARTICLE NUMBER

(T reaisteren Clinsureo
D?E.I;TH:IED Clcon
[ express AL

(Always obtaln signature of sidresses or agent)

1 have recelved the arlicle described above.
SIGNATURE Dmdmssij D authorized agest
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT NO. )

65-12283 IN THE NAME OF GORMAN AND BARBARA ) NOTICE OF COMBINED

MIRACLE AND APPLICATION FOR PERMIT NO. ) HEARINGS AND/DR
65-12286 IN THE NAME OF RALPH AND JOYCE ) CONFERENCES
CLLAYCOMB )

On November 6, 1979, Gorman and Barbara Miracle filed with the
Department of Water Resources an application to appropriate the public
waters of the State of Idaho. On November 11, 1979, Ralph and Joyce
Claycomb filed with the Department of Water Resources an application to
appropriate the public waters of the State of Idaho. On November 28, 1979,
the Department received protests against the approval of said applications
from Jim Bransan.

The Department has set the matter of protests for a combined
hearing for Tuesday, December 4, 1984, 10:00 a.m,, in the State Tower
Building, Department of Water Resources, Third Floor Conference Room, 450
W. State Street, Boise, ID, 83720. The hearing will be held in accordance

with provisions of Chapter 2, Title 42, and Chapter 52, Title 67, of the

Idaho Code and adopted Rules of Practice and Procedure of the Department of

Water Resources. Opportunity shall be afforded all parties to respond and
present evidence and argument on all issues involved. A pre-hearing
conference may be held beginning at the above set time and prior to the

hearing.

Dated this Z day of November, 1984

/”’//
DAVID 8.

Western Regional Supervisor
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CONFERENCE AND HEARING INFORMATION
IN THE MATTER OF APPROVAL OF AN APPLICATION FOR PERMIT

In accordance with Idaho Code, Section 42-203, the following issues are
involved in the consideration of the application and protest(s):

1. Will the proposed use reduce the quantity of water under

existing water rights?

2. Is the proposed water supply insufficient for the purpose

intended?

3. 1Is the application made in good faith or for delay or

speculative purposes?

4, Has the applicant sufficient financial resources with which

Lo complete the project?

5. Will the proposed use conflict with the local public

interest?

Any party may request in writing five (5) days before any hearing that
the oral proceedings thereof be taken in the form of stenographic notes at the
expense of the requesting party. Any party may have such stenographic notes of
the oral proceedings, or part thereof, transcribed at his own expense. A taped
record of the proceedings will be maintained for the appeal period.

If the hearing is conducted by a hearing officer appointed by the
Director, rather than the Director himself, a proposed decision will be
submitted to the parties and the parties may be afforded an opportunity to file
exceptions to the proposed decision and present briefs and oral agruments to the
Director prior to the issuance of a final decision by the Director. This
procedure is required by Idaho Code, Section 42-1701A.

The parties by written stipulation may waive their right to a proposed
decision, however, the failure of either party to waive a proposed decision will
not prejudice the Director's review of a party's evidence and arguments.
However, such a walver will shorten the decision-making process and may expedite
substantially the issuance of a final decision. Whether compliance with Section
42-1701A is waived will not affect a party's right to petition for a rehearing
of the final decision pursuant to Rule 11 of the Department's Rules of Practice
and Procedure or affect a party's right to appeal the final decision to the
district court.

Under the provisions of Idaho Code, Sections 42-1701A and 67-5215, any
court, review of the Department's decision on appeal shall be confined to the
record coreated before the Department.

Failure to appear at the time and place set for hearing by the
applicant or protestant(s) may allow the Department to dismiss without prejudice
the protest(s) or the application. 4Any and all cost incurred by reason of such
non~appearance may be assessed against such non-appearing parties.




July 30, 1984

Gorman & Barbara Miracle
1441 Me Dr.
Twin Falls, ID 83301

Re: Cancellation of Hearing
Dear Mr, & Mrs, Miracle:

At the recuest of the protestants’ attorney, this Department has cancelled
the hearing and/or conference scheduled on August 6, 1984 at the Department of
Water Reumrgs, Bojse, Idaho.concerning the protasted applications for permit
Ho. 65-12283"in the name of Gordan and Barbara Miracle and No, 65-12286 in the
name of Ralph and Joyce Claycomb.

The Department will reschedule the conference and/or hearing in the
near future, at which time all interested parties will again be notified,

Yours truly,

DAVID B. SHAW
Western Regional Supervisor

DBS:ip
o¢r Lloyd J. Walker



N

(Ttate of Idaho
DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 450 W. State Street, Boise, Idaho

JOHN V EVANS Mailing address:
Govemor Statehouse
A. KENNETH DUNN Boise, Idoho 83720
Drector * (208) 334-2490

July 30, 1984

Ralph & Joyce Clayconb
Lowman
Idaho 83637

Re: Cancellation of Hearing
Dear Mr. & Mrs. Claycomb:

At the request of the protestants attorney, this Department has cancelled
the hearing and/or conference scheduled on August 6, 1984 at the Department of
Water Resources, Boise, Idaho concerning the protested applications for permit
No, 65-12286 in the name of Ralph and Joyce Claycamb and 65-12283 in the name
of Gordan and Barbara Miracle. -~

The Department will reschedule the conference and/or hearing in the
near future, at which time all interested parties will again be notified.

Yours truly,

DBVID B. SHAW
Western Regional Supervisor

DBS:jp

cc: Lloyd J. Walker

o e ———




July 30, 1984

Claade Marcus
Attorney at Lo
737 lortl Jh
lulse, LD w3702
i applications for Permit No, 6512283 & 6512286
Lear harcus:
Thie ofr e aoknos, ledyes your reguest to vacate the neoring dote
or August 6, 1202 for the above listed water rights. A new hearing date
4111 be set 1n the future and you will then Le notified,

1£ you have any questions, please feel free to ¢ontact this office.

Your. tiul .

DAVID U, of’
western Regional Supervisor

DBS:3p

C'JI’J?( fom

f‘:/e,e,wo v,

CC ' Bmusaw



January 11, 1983

Mr. David B. Shaw

Western Region Supervisor
State of Idaho

Department of Water Resources
Western Regjion

92 Scuth Cole Road

Boise, Idaho 83709

Re: Applications for Permit No.
65-12286, in the name of Ralph
& Joyce Claycomb
Dear Mr. Shaw:

T would like to go on record as being fully in
support of the application of Ralph and Joyce Claycomb
for domestic water as set out above. I know of my own
knowledge that they have need for said water and have
and will put it to beneficial use.

If I can be of any futher assistance or help,
please call.

Sincerely yours,
’ ‘ /’

- - M
- rman Miracle
1441 Lawndale Drive
GM:cr Twin Falls, Idaho 83301
T T TR
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT NO. )
65-12283 IN THE NAME OF GORMAN AND BARBARA ) NOTICE OF COMBINED HEARINGS
MIRACLE AND APPLICATION FOR PERMIT NO. ) AND/OR CONFERENCES
65—12286/IN THE NAME OF RALPH AND JOYCE )

CLAYCOMB )

On November 6, 1979, Gorman and Barbara Miracle filed with the
Department of Water Resources an application to appropriate the public waters
of the State of Idaho. On November 11, 1979, Ralph and Joyce Claycomb filed
with the Department of Water Resources an application to appropriate the
public waters of the State of Idaho. On November 28, 1979, the Department

received protests against the approval of said applications from Jim Branson.

The Department has set the matter of protests for a combined hearing
for Monday, August 6, 1984, 10:30 a.m., in the State Cffice Tower Building,
Department of Water Resources, Third Floor Conference Rocom, 450 W. State Street,
Boige, ID, 83720. The hearing will be held in accordance with provisions of
Chapter 2, Title 42, and Chapter 52, Title 67, of the Idaho Code and adopted
Rules of Practice and Procedure of the Department of Water Resources. Oppor-
tunity shall be afforded all parties to respond and present evidence and
argument on all issues involved. A pre~-hearing conference may be held be-

ginning at the above set time and prior to the hearing.

Dated this Z z day of July, 1984

DAVID B. SHAW
Western Regiconal Supervisor
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
CF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT NO. )

65-12283 IN THE NAME OF GORMAN AND BARBARA )
NOTICE OF COMBINED
MIRACLE AND APPLICATION FCOR PERMIT NO. )

HFARINGS AND/OR CONFERENCES
65-12286 IN THE NAME OF RALPH AND JOYCE )

CLAYCOMB )

On November 6, 1979, Gorman and Barbara Miracle filed with the
Department of Water Resources an application to appropriate the public waters
of the State of Idaho. On November 11, 1979, Ralph and Joyce Claycomb filed
with the Department of Water Resources an application to appropriate the public
waters of the State of Idaho. On November 28, 1979, the Department received

protests against approval of said application from Jim Branson.

The Department has set the matter of protests for a combined hearing
for Monday, January 17, 1983, 1:30 p.m., in the State Office Tower Building,
Department of Water Resources, Third Floor Conference Room, 450 W. State St.,
Boise, Idaho, 83720. The hearings will be held in accordance with provisions of
Chapter 2, Title 42, and Chapter 52, Title 67, of the Idaho Code and adopted
Rules of Practice and Procedure of the Department of Water Resources. Opportunity
shall be afforded all parties to respond and present evidence and argument on all
issues involved. A pre-hearing conference may be held beginning at the above set

time and prior to the hearing.
Dated this 2.3 day of November, 1982

G

[
DAVID B. SHAW

Western Regional Supervisor




Nennis 5. Yoorhees
vgller & Spink DA

P.N, Rox 1073

Twin Falls Tdake 83301

RF  Applications for Permit Mos., 65-12286, in the nane of
Palph & Joyce Claycomb and 65-12283 in the name of
Cormar & Parbara Miracle

Near My, Voorhees-

Tt has been gome time gince we received any communication concerning these
anplicationsg. T understand from Mr, Shaff of our office that your ohjec-—
tions tn Mr. Rrarson’s adijudication claim was accepted by the court hut we
have ro information after that action was taken,

Jould you please advise we of your cliabet's intentions for these applica~
tions and whether a conference and/or hearing should be acheduled in the

near future,

Yours truly,

DAVID B, SHAW
Western Region Supervisor

DBS:hlh

cc: (Claude Marcus

LW
£
Ly



LLOYD J. WALKER, P.A.

ATTORNEYS AND COUNSELORS AT LAW

CEIV
J
| ifﬂ _" ED

J
131 SECOND STREET WEST DEC241980
POST OFFICE BOX 1923
Twin Falis, ldaho 83301 Department of Watet Resources-
LLOYD J WALKER TELEPHONE (208) 7333082 Western Regionat Qifice-

DENNIS § VOORHEES

December 23, 1980

Mr. David B. Shaw

Western Region Supervisor
State of Idaho

Department of Water Resources
Western Region

92 South Cole Road

Boise, Idaho 83709

Re: Applications for Permit Nos.
65-12286, in the name of Ralph
& Joyce Claycomb and 65-12283
in the name of Gorman & Barbara Miracle

Dear David:

The applications referenced in your letter are
subsidiary to claims currently being litigated in a Gem
County water rights adjudication. If the Bransons were to
prevail entirely on their claims in the Gem County action,
it would effectively consume all water sought to be appropriated
in the applications referenced in your recent letter. The
Gem County matter will be heard in the early part of April
1981. I request that further action on those applications
referenced in your recent letter be held in abeyance until
the outcome of the Gem County action.

You have my assurance that I will accomodate you
in any way that I can. If you need more detailed information
on the matters discussed in this letter, please do not
hesitate to ask.

Sincerely yours,
LILOYD J. WALKER, P. A.
(Z::)JZNNvJﬂ
DENNIS S. VOORHEES
DSV:gb § T
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IDENT. NO. (05— /AAS G

IDAHO DEPARTMENT OF WATER RESOURCES

— e — —— — o — o w—— ——

Initials Date

X ulys /29
_ﬁéj%iL*_ ;¢£123§1f7?7

WATER RIGHT
DATA ENTRY LOG

Item

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed

Transfer Approved

Keypunched by State Office




(.

.ate of [daho

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 92 South Cole Road, Boise, ldaho 83709

{Office at the comer of
Franklin and Cole Roads)

C. STEPHEN ALLRED (208) 384-2190

Direcror

April 7, 1980

Ralph and Joyce Claycomb
Lowman, Idaho B3637

Re: Applications for Permits No., 65-12283 in the name of
Gorman and Barbara Miracle and 65-12286 in the name of
Ralph and Joyce Claycomb

Dear Mr. and Mrs. Claycomb:

The conference and/or hearing scheduled for April 17 at

1:30 P. M. in the above matter has been cancelled at the

request of the applicants' attorney. If necessary, the

conference and/or hearing will be rescheduled at a later
date and you will again be notified.

Yours truly,

DAVID B. SHAW
Western Region Supervisor

DBS/j1

cc: Dennis S. Voorhees

A6 05 1995

s
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Siute of Idaho

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 92 South Cole Road, Boise, [daho 83709

(Office at the comer of

Jom;\:zms Franklin and Cole Roads)
C. STEPHEN ALLRED (208) 384-2190
Dwector

April 7, 1980

James Branson
Lowman, Idaho 83637

Re: Applications for Permits No. 65-12283 in the name of
Gorman and Barbara Miracle and 65-~12286 in the name of
Ralph and Joyce Claycomb

Dear Mr. Branson:

The conference and/cr hearing scheduled for April 17 at
17:30 P. M. in the above matter has been cancelled at the
request of the applicants' attorney. If necessary, the
conference and/or hearing will be rescheduled at a later
date and you will again be notified.

Yours, truly,

DAVID B. SHAW
Western Region Supervisor

DBS/j1
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE QF IDAHO

IN THE MATTER OF PROTEST AGAINST APPROVAL
NOTICE OF CONFERENCE
OF THE APPLICATION FOR PERMIT NO. 65-12286
AND/CR HEARTNG
IN THE NAME OF RALPI AND JOYCE CLAYCOMB

[

On November 8, 1979, Ralph and Joyce Claycomb filed with the Department of
Water Resources an application to appropriate the public waters of the State of Idaho.
On November 28, 1979, the Department received a protest against approval of said
application from Jim Branson.

The Department has set the matter of protest for conference and/or hearing
for Thursday, April 17, 1980, at 1:30 p.m., in the State Office Conference Room of
the Department of Water Resources, 450 W. State Street, Boise, Idaho. Any hearing
will be held in accordance with provisions of Chapter 2, Title 42, and Chapter 52,
Title 67, of the Idaho Code and adopted Rules of Practice and Procedure of the
Department of Water Resources. Opportunity shall be afforded all parties to respond
and present evidence and argument on all issues involved.

In accordance with Idaho Code, Section 42-203, the following issues are

involved in the consideration of the application and protest:

1. Will the proposed use reduce the quantity of water under existing water

rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculative

purposes?

4. Has the applicant sufficient financial resources with which to complete

the project?

5. Will the proposed use conflict with the local public interest?

Any party may reqguest in writing five (5) days before any hearing that the
oral proceedings thereof be taken in the form of stenographic notes at the expense
of the requesting party. Any party may have such stenographic notes of the oral
proceedings, or part thereof, transcribed at his own expense. A taped record of the

proceedings will be maintained for the appeal period. -
A
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If the hearing is conducted by a hearing officer appointed by the Director,
rather than the Director himself, a proposed decision will be submitted to the parties
and the parties will be afforded an opportunity to file exceptions to the proposed
decision and present briefs and oral arguments to the Director prior the issuance
of a final decision by the Director. This procedure 1s required by Idaho Code,
Section 67-5211.

By written stipulation, the parties may waive compliance with Idaho Code,
Section 57-5211. If the hearing is conducted by a hearing officer, the hearing
officer will ask the parties at the close of the hearing whether they would like to
make such a stipulation.

Failure to waive compliance with Idaho Code, Section 67-5211 will not prejudice

the Director's review of a party's evidence and arguments. However, such a waiver
will shorten the decision-making process and may expedite substantially the issuance
of a final decision. Whether compliance with Section 67-5211 is waived will not
affect a party'’s right to petition for a rehearing of the final decision pursuant
to Rule 11 of the Department's Rules of Practice and Procedure of affect a party's
right to appeal the final decision to the District Court.

Failure to appear at the time and place set for hearing by the applicant
or protestant may allow the Department to dismiss without prejudice the protest
of the application. Any and all cost incurred by reason of such non-appearance may
be assessed against such non~appearing parties.

Dated this 2 Z day of March, 1980.

.

DAVID B, SHAW
Western Region Supervisor




Srate of ldaho

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 92 South Cole Road, Boise, Idaho 83709

(Office af the corner of
Franklin and Cole Roads)

(208) 384-2190

January 17, 1980

RE: Application for Permit No. 65-12286
In the Name of Ralph & Joyce Claycomb

At the request of the applicant's attorney, the conference and/or

hearing scheduled for January 24, at 10:30 a.m., in the matter of

protested application No. 65-12286, has been cancelled and will be
rescheduled at a later date.

Yours truly,
DAVID B, SHAW

Western Region Supervisor

DBES:kk
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WALKER & SPINK, P, A,
ATTORNEYS AND COUNSELORS AT LAW

BANK OF IDAHC BUILDING
POST OFFICE BOX 1823

Twin FaLrs, IDAHO 83301

TELEPHONE (208) 733-30a3
LLOYD J, WALXER

MICHAEL T SPINK

BENNIS § VOORHIES January 16, 1980

Mr. David B. Shaw

State of Idaho

Department of Water Resources
Western Region

92 South Cole Reoad

Boise, Idaho 83709

Og, X

Re: Application for Permit

No. 65-12283

Dear David:

This letter will confirm our telephone conference
today wherein I informed you that I will accompany and repre-
sent the Miracles at the protest conference on the permit
referenced above. However, my schedule will not permit me
to be in Boise on the 24th of January, 1980, and you have

agreed to reschedule the conference for a later date.

I

neglected to mention that I also represent Mr. and Mrs. Ralph
Claycomb of Loman, Idaho, whose protest for an application

on adjacent land has also been protested.

If you could arrange a conference for the Miracle
and Claycomb matters on the same day, I would appreciate it.
My unavailable dates within the near future: February 5 and

6; and March 5 through 12, and 20.

Mr. Donald Shaff, Ajudication Supervisor, Idaho
Water Resources Department, has viewed the area in which
the proposed application lies. He will be able to provide
valuable information, and his presence should be arranged.

-
& e oy !ﬂ:‘ : “‘:i‘: ', .
¥ “,g.qﬂ o Sincerely yours,

PR WALKER & SPINK, P. A.
ngruw
Dennis 5. Voorhees
DSV:rs

cc: Mr. and Mrs. Gorman Miracle
Mr. and Mrs. Ralph Claycomb

JAN 17 193D

Deparumicn ol &/ater Fesources
Western Regonat Office
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST APPROVAL

OF THE APPLICATION FOR PERMIT NO. 65-12286 NOTICE OF CONFERENCE

IN THE NAME OF RALPH AND JOYCE CLAYCOMB AND/OR HEARING

Y N N N S St

On November 8, 1979, Ralph and Joyce Claycomb filed with the Department
of Water Resources an application to appropriate the public waters of the State of
Idaho. On November 28, 1979, the Department received a protest against approval of
said application from Jim Branson.
The Department has set the matter of protest for conference and/or
hearing for Thursday, January 24, 1980, at 10:30 a.m. in the Second Floor Conference
Room, Idaho Department of Water Resources, State Office, 450 West State Street,
Boise, Idaho. Any hearing will be held in accordance with provisions of Chaper 2,
Title 42, and Chapter 52, Title 67, of the Idaho Code and adopted Rules of Practice and
Procedure of the Department of Water Resources. Opportunity shall be afforded all
parties to respond and present evidence and argument on all issues involved.
In accordance with Idaho Code, Section 42-203, the following issues are
involved in the consideration of the application and protest:
1. Will the proposed use reduce the quantity of water under existing water
rights?
2. 1Is the proposed water supply insufficient for the purpose intended?
3. Is the application made in good fiath or for delay or speculative
purposes?
4, Has the applicant sufficient financial resources with which to complete
the project?
5. Will the proposed use conflict with the local public interest?
Any party may request in writing five (5) days before any hearing that
the oral proceedings thereof be taken in the form of stenographic notes at the
expense of the requesting party. Any party may have such stenographic notes of

the oral proceedings, or part therecof, transcribed atM&pqnse. A taped
PR A . T ’

L ':1

record of the proceedings will be maintained for .the appeal period.‘.{f .
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If the hearing is conducted by a hearing officer appointed by the Director,
rather than the Director himself, a proposed decision will be submitted to the parties
and the parties will be afforded an opportunity to file exceptions to the proposed
decision and present briefs and oral arguments to the Director prior to the issuance
of a final decision by the Director. This procedure is required by Idaho Code,
Section 67-5211,

By written stipulation, the parties may waive compliance with Idaho Code,
Section 57~-5211., If the hearing is conducted by a hearing officer, the hearing
officer will ask the parties at the close of the hearing whether they would like
to make such a stipulation,

Failure to waive compliance with Idaho Code, Section 67-5211 ;ill not
prejudice the Director's review of a party's evidence and arguments. However, such
a waiver will shorten the decision-making process and may expedite substantially
the issuance of final decision., Whether compliance with Section 67-5211 is waived
will not affect a party's righé to petition for a rehearing of the final decision
pursuant to Rule 11 of the Department's Rules of Practice and Procedure or affect
a party's right to appeal the final decision to the District Court.

Failure to appear at the time and place set for hearing by the applicant
or protestant may allow the Department to dismiss without prejudice the protest
or the application. Any and all cost incurred by reason of such non~appearance may

" be assessed against such non—appearing parties.

Dated this _//  day of Tauuw}; , 19 80,

%

DAVID B. SHAW
Western REglon Supervisor

j.- . ' “aler .
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ORGINAL PAPERS AND DOCUMENTS CONCERNING THE PROTEST AND HEARING
ON THIS WATER RIGHT ARE CONTAINED IN FILE NO. 63-12283,

o R &\" &'w,‘
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STRTE OF IDRHO

DEFARTMENT OF HWRTER RESOURCES
Western Region

e et Y e A i sy

82 Soulh Cole Road
Baise, Idaho 83709
(208> 284-2198

NOVEMBER 135, 1879

The Idaho World
Box 228
Idaho City, ID 83631

Gentlemen:

Enclased vou will find a lesal notice which we wish to have published

an the dales indicaled (once & week for lwo conseculive weekly issyes)

in yaur newsrarer. MNe have allowed amrle time for vou to submil a zalley
proof to this office for review before Lhe first publicalion dale. If

vou cannaol publish the naltice on The prorosed dates, rlease conlacl us
immediately.

An affidavit of rublicalion must be submitted to the Derarilmenl alons
wilh the publication bill. Your cocreralion is arpraeciated.

Please send Lhe affidavit of rublication and publicalion billins to this
office hefore DECEMBER 18. 1579,

Yours truly.

Karla Knecht
Seorelary

Encl.

Al —— SO R o— . L porrm—. av— —




PR O o v e Vraess .
¢ te of Idaho

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 92 South Cole Road, Boise, Idaho 83705

JOHN V. EVANS (Office at the comer of
Govemar Franklin and Cole Roads)
C. STEPHEN ALLRED (208) 384-2190
Direcror

Decenber 7, 1579

James Braneon
Iowean, ID 883637

RE: Application for Permit No. 65~12286 & 65-12283

Dear Mr. Bransons
This office acknowledges receipt of your protest to the issuance of a permit
pursuant to the above referenced applicatio He Department suggests you

contact the applicant(s) directly in an effoft to determine what is proposed
by the application and to attempt to resolve the protest. )

If this office has not been advised within twenty (20) days that the protest
has been resolved, the matter will be scheduled for conference and/or hearing.
At such a conference and/or hearing, the following are the principle items the
Department can consider in either approving or denying an application for per-
mit (Section 42-203, ldaho Code):

1. Will the proposed use reduce the quantity of water under
existing water rights?

2. 1Is the proposed water supply insufficient for the purposes
intended?

3. Is the application made in good faith or for delay or
speculative purposes?

4, Has the applicant sufficient financial resources with which
to complete the project?

5. Will the proposed use under this pemmit conflict with the
Jocal public interest?

If this office can be of further assistance, please contact us.

Yours truly,

DAVID B. SHAW g
Western Regional Superviser:

YR



R s Teloum ce b
“tate of Idaho

DEPARTMENT OF WATER RESOURCES

WESTERN REGION, 92 South Cole Road, Boise, Idaho 83705

(Office at the comer of
Frankiin and Cole Roads)

(208) 384-2190

December 7, 1979

Ralph & Joyoe
Imn; In 8”

RE: ApPlication for Permit No. 65-12286
PRV My "l#'cW’protest(s) filed against the issuance of a pemit pur-

suant to your Application No. . The Department suggests you contact
the protestant(s) directly in WhEi#Ft to determine the nature of the protest(s)
and to attempt to resolve the protest(s).

If this office has not been advised within twenty (20) days that the protest(s)
has been resolved, the matter will be scheduled for conference and/or hearing.

At such a conference and/or hearing, the following are the principle items the

Department can consider in either approving or denying the application for per-
mit (Section 42-203, ldaho Code):

1. Wi1ll the proposed use reduce the quantity of water under
existing water rights?

2. Is the proposed water supply insufficient for the purposes
intended?

3. Is the application made in good faith or for delay or spec-
ulative purposes?

4. Has the applicant sufficient financial resources with which
to complete the project?

5. Wil11 the proposed use under this permit conflict with the
local public interest?

If this office can be of further assistance, please contact us.

Yours truly,

DAVID B. SHAW
Western Regional Supervisor

Enc.



Mr. Daviad R, Shaw

Western Regional Cupervisor

Department of Water Resources

92 South Cole Road

RBoise, Iaaho December 1b, 1974

Dear Mr. Shaw:

Your letter of December 7, 18979 was received this date. The letter
concerns our Appllcation No. 65-12286 for a water permit and refers
to 2 copy of a protest filed against the issuance of this permit.
You also stated that a copy of the protest was enclosed but there
was no such eueclosure.

Will you please check your files and advise us of the person filing
the protest and the reason that was given for such action.

Yours truly,

Clanpe. Wlamer -

Ralph Claycomb
Star route
Lowman, Idaho
83647

m Departmeti. o Water Resources
Western Regional Office



63=12286
CLAYCOMB, RRALPH &~7ar JOYCE
LOWMAN. ID 83637
Source: UNNRMED STREAM tributary lte PRYETTE RIVER. S. FORK
Date Filed: 11/88-1979
Amaunt: &.84 CFS
Diversion Poinl: SKNW Sec 17 T 89N R BSE. BOISE Co.
Use: DOMESTIC {@.84 CFS)  from 81781 to 12-31
Place of Use: SWNW Sec 17 T U9N R 8SE
Diversion Means: PIPE FROM STREAM TO RESERYOIR.
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