13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of ldaho as herein set forth,
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- (Applicant)
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has historically been diverted by Guerro. It quit®possibly sinks
and goes under the what is gathered by Guerro or possibly a portion
of it may contribute to the unnamed stream flowing to the Guerro
pool. It did not appear at the day I visited the pool that there

was springs rising in the pool itself. As for the stream it was
impossible to tell. See attached sketch.
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FOR APPLICATION FOR PERMIT
DATE PHOTOS TAKEN; 06-18-96
PICTURE SET # 1

You are looking northeast on the right to west on the left across the diversion works for Mr Crane. There are two
‘cisterns’ buned in the spnng seep area. One is visible underwater on the right on the far side of the fenceline. That

. &% Point of Diversion is on Pederson’s property. That cistern is tied to
another buried cistern further down hill from this point. The location is
~within this photo set but | did not mark the location for picture taking . =
# purposes and | cannot spot its location in the photos. The diversion = =
works will include a pump to the place of use which is out of the picture
grange to the left, or southwest. The system layout information was ‘.‘1
& obtained from Mr Dan Guerrerio. :

PEDERSON CISTERN -

ALLEN DAN
MERRITT GUERRERIO



CLAIM # MULTIPLE USERS AND RIGHTS NEAR GARDEN CREEK
PRIMARILY PICTURED, TNS 13N; RNG 18E; SEC 10; B.M.

DATE PHOTOS TAKEN; 06-18-96

PICTURE SET #

You are looking east on the right to north on the left. The photo set was taken to capture the location of various
property/claimant locations within this area. C

GUERRERO GUERRERO P/D PEDERSON GUERRERO P/D PEDERSON P/D CRANE BRYANT GUERRERO P/D
P/U A72-04117 P/U A72-04117 P/D(2) P/UP/D 72-07509

oo

/
AI%DRBNS COLE P/D P/U
P/D P A72-10105 GW
WATER USERS NEAR EARL CRANE
pER  KKC.



13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein set forth.
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" (Applicant)
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Form No. 217 FOR QFFICE USE ONLY

7/8_4 - ' . Amt.of Fee §: 20 2

Recsipt No.
Receipt By: O j
Date Receipfed: /- .

RECEIVED STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
NOV 2 9 1999
Department of Water Resourtes PROOF OF BENEFICIAL USE

The Idaho Department of Water Resources considers this form a statement that the permit holder(s) has/have completed all
development that will occur under this permit and that water has been applied according to the provisions of the permit for the
beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary, or be
accompanied by a completed field examination report prepared by a certified water right examiner who has been appointed
by the department. :

1. PermitNo. _ 72 . 0752/ 4 TelephoneNo. ( 2p8) 879 - 2357

2. Name(s) of Permit Hoider(s): i Zh ME

3. Mailing Address: %) S 1 CHaesss /o §322¢4
4. Source of Water: {4y amep SPRING If GROUNDWATER (well), Date Drilled: mo. /yr.
Az
a. Well Driller: 2/ Drilling Permit Number: A -
b.  OPTIONAL: ’

Two . . X '
Pump Horsepower: Mo Pressure (psi): 440 Asr Dynamic pumping level (): 5 ££

5. Use(s) (as authorized by the water right permit):

- Held
Domestic (No. of households): 2 Housz Hgtocgkwater (No. and type of stock):  Ase

Irrigation (No. of acres): A/ Other:

6. Total rate of diversion and/or volume for which proof is submitted: @, oY cis OR | acre feet

7. Measuring Device Require?ﬁent: (refer to the approval conditions on your permit and respond accordingly)
(This question is not optional. Piease check either yes or no. Proofs returned not checked aceordingly, wilt be considered incomplete)

Measuring Device: |s a measuring device required? Yes or No l/
Has the measuring device been installed? Yes or No / ~
Flow Measurement Port: s a flow measurement port required? Yes or No /
Has the measurement port been installed?  Yes .or No
8. Fee Enclosed: $ (See Fee Schedule on back of the instructions for filing proof of beneficial use)

9. Person to contact to accompany the Department representative during field examination of the water system.
Name: Fryy-/ Cynne Telephone Number: ( 208) §79- 2397
Address:_ PO Boy {1 Challis , ldaho ,  R3224

10. The information given on this form is my true statement of the extent-to mwhichithe ghove numbered permit has been

developed and I relinquish any undeveloped portion of the permit to the State of Idaho.

e vy 73 VT

/ ; snnd 1M
Signature of permit holder: — :(/,/ M

{inctade your title, if on behalf of company of organization)

Date: /;/95’/ 92’



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS AND )
PERMITS FOR THE DIVERSION AND USE )
OF SURFACE WATER AND GROUND )
WATER IN AND TRIBUTARY TO THE )
SELWAY-BITTERROOT WILDERNESS ) MORATORIUM ORDER
AREA, GOSPEL-HUMP WILDERNESS AREA, )
AND FRANK CHURCH-RIVER OF NO )
RETURN WILDERNESS AREA )
)

The Director of the Department of Water Resources (“Director”), having responsibility
for the administration of the appropriation of water in the State of Idaho, the protection of rights
to the use of water within the state, the protection of the public interest in the waters of the state,
and the conservation of the water resources of the state, enters the following Findings of Fact,

Conclusions of Law, and Final Order.

FINDINGS OF FACT

1. On April 30, 1993, the Director issued an Amended Moratorium Order that
stopped the approval of certain applications seeking to appropriate surface water within the
Salmon and Clearwater River Basins in Idaho.

2. On December 13, 1993, the United States filed Notices of Claim in the Snake
River Basin Adjudication (*SRBA™) for federal reserved water rights for the Selway-Bitterroot,
Gospel-Hump, and Frank Church-River Of No Return wilderness area designations. On
February 27, 1997, a motion to amend the Notices of Claim for all three wilderness area
designations was filed with the District Court of the Fifth Judicial District of the State of Idaho
(the “SRBA district court”) to change the claimed priority dates.

J.

3 As amended, pertinent portions of the claim filed in the SRBA for a federal
reserved water right for the Selway-Bitterroot Wildemess are as follows: :

[dentification Number:  A31-11191
Name of Claimant; United States of America

MBS pa

L

o

;‘\:‘

LY
Tl

< I
MORATORIUM ORDER - Page |




Date of Priority:

Source of Water Supply:

September 3, 1964, except for Magruder Corridor that
has priority date of July 23, 1980

All streams, lakes, ponds, springs, seeps or other natural
sources of water including groundwater, whether narmed
or not and whether perennial, intermittent or ephemeral
within the boundaries of the Selway-Bitterroot
Wildemess. This claim is intended to also include
those sources of water which are not presently known
or not reasonably susceptible of quantification because
of the de minimus and diffuse nature of their flow and
which supply wetlands, marshes, or other vegetation
which serves such wilderness purposes as habitat
protection and drinking water for wildlife. Tributary to
Lochsa and Selway Rivers.

Location of Points of Diversion: None

Location of Place of Use: All locations in the Selway-Bitterroot Wilderness where.

Instream Flow Beginning

And Ending Points:

Total Quantity Claimed:

natural sources of water exist.

All locations in the Selway-Bitterroot Wilderness where
natural sources of water exist

The entire unappropriated flow and alf other natural
sources of water as of the date of designation,
specifically, September 3, 1964.

4. As amended, pertinent portions of the claims filed in the SRBA for federal
reserved water rights for the Gospel-Hump Wilderness are as follows:

Identification Numbers:
Name of Claimant;

Date of Priority:

Source of Water Supply:

MORATORIUM ORDER-- Page 2

77-12774, 82-11120
United States of America

February 24, 1978

All streamns, lakes, ponds, springs, seeps or other natural
sources of water including groundwater, whether named
or not and whether perennial, intermittent or ephemeral
within the boundaries of the Gospel-Hump Wilderness.
This claim is intended to also include those sources of

MIC HOF*H_,MEL
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water which are not presently known or not reasonably
susceptible of quantification because of the de minimus
and diffuse nature of their flow and which supply
wetlands, marshes, or other vegetation which serves
such wildemess purposes as habitat protsction and
drinking water for wildlife. Tributary to Salmon River.

Location of Points of Diversion: None

Location of Place of Use: All locations in the Gospel Hump Wildemess where
natural sources of water exist.

[nstream Flow Beginning
And Ending Points: All locations in the Gospel-Hump Wilderness where

natural sources of water exist

Total Quantity Claimed: The entire unappropriated flow and all other natural
sources of water as of the date of designation,

specifically, February 24, 1978. =

5. As amended, pertinent portions of the claims filed in the SRBA for federal
reserved water rights for the Frank Church-River of No Return Wildemess are as follows:

[dentification Numbers: A75-13605, A77-12775

Name of Claimani: United States of America
Dateof Priority: July 23, 1980

Source of Water Supply: All streams, lakes, ponds, springs, seeps or other natural
sources of water including groundwater, whether named
or not and whether perennial, intermittent or ephemeral
within the boundaries of the Frank Church-River of No
Return Wildermess. This claim is intended to also
include those sources of water which are not presently
known or not reasonably susceptible of quantification
because of the de minimus and diffuse nature of their
flow and which supply wetlands, marshes, or other
vegetation which serves such wildemess purposes as
habitat protection and drinking water for wiidlife.
Tributary to Salmon River.

ez
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Location of Points of Diversion: None

Location of Place of Use: All locations in the Frank Church-River of No Return
Wilderness where natural sources of water exist.

Instream Flow Beginning
And Ending Points: All locations in the Frank Church-River of No Retun

Wilderness where natural sources of water exist

Total Quantity Claimed: The entire unappropriated flow and all other natural
sources of water as of the date of designation,

specifically, July 23, 1980.

6. On December 18, 1997, the SRBA district court issued Order Granting and
Denying United States’ Motions for Summary Judgment on Reserved Water Rights for claims
made by the United States under the Wilderness Act, Multiple-Use Sustained-Yield Act
(“MUSYA™), and Hells Canyon National Recreation Area Act (“HCNRA™), referred to herein as
“1997 SRBA Reserved Rights Order.” In this order, the SRBA district court ruled that: “The
United States is entitled to a federal reserved water right for all unappropriated flows in the Frank..
Church-River of No Return, the Selway-Bitterroot, and the Gospel-Hump wilderness areas.”
(1997 SRBA Reserved Rights Order, p. 5). The SRBA district court emphasized its ruling by
stating: “The amount of water minimally sufficient to fulfill Congressional intent is the total
amount of unappropriated water within each [wildemess] area, such that none is ever available
for future appropriation.” (1997 SRBA Reserved Rights Order, p. 15, emphasis added).

7. On July 24, 1998, the SRBA district court issued Memorandum Decision
Granting, In Part, and Denying, In Part, the United States’ Motion for Summary Judgment on
Reserved Water Rights Claims for claims made by the United States under the Wild and Scenic
Rivers Act, referred to hersin as “1998 SRBA Wild and Scenic Decision.” In this decision, the
SRBA district court ruled that under the Central Idaho Wildemess Act, the United States ™ ...
reserved land porth and south of the Mainstem of the Salmon River as wilderness, thereby
reserving all unappropriated flows of water in the Mainstem” referring back to the 1997
SRBA Reserved Rights Order in a footnote. (1998 SRBA Wild and Scenic Decision, p. 7,
emphasis added). The SRBA district court noted that “Congress declared that the Mainstem of
the Salmon River [that segment of the main Salmon River designated as a component of the
Wild and Scenic Rivers System] would be administered solely under the Wild and Scenic Rivers
Act, not the Wildemess Act.” However, the SRBA district court did not describe any limitation
on the reservation of unappropriated flows, nor did the court distinguish betwesn that segment of
the main Salmon River designated as Wiid and Scenic and that segment adjacent to the Gospel-
Hump and Frank Church-River of No Return Wildemess Areas that lies downstream of the Wild

and Scenic designation.

MORATORIUM QORDER - Page 4



8. On October 1, 1999, the Supreme Court of the State of [daho issued 1999 Opinion
No. 113 in the case of Potlarch Corp. et al. v. United States of America affirming the 1997
SRBA Reserved Rights Order granting the United States reserved water rights for all
unappropriated water in the Frank Church-River of No Return, the Seiway-Bitterroot, and the

Gospel-Hump Wildemness Areas.

9. As of the date of this Order, there are approximately 60 pending appiications for
permits to appropriate surface water and ground water in the Selway-Birterroot, Gospel-Hump,
and Frank Church-River of No Retum Wilderness Areas, and areas tributary to the wildemess
areas. [n addition, approximately 90 permits to appropriate water have been issued in these areas
for which proof of beneficial use has not yet been submitted.

10.  Although the SRBA district court has not issued final decrees for federal reserved
water rights in the Selway-Bitterroot, the Gospel-Hump, and the Frank Church-River of No
Return Wilderness Areas, the Supreme Court’s decision of October 1, 1999, once final, will
preciude future appropriations of water within the wilderness areas and in areas tributary to the

wildemess areas.

CONCLUSIONS OF LAW

1. . The Director is responsible for the allocation of water for new uses in Idaho.
Section 42-203A(5), Idaho Code, reads in pertinent part as follows:

... In al} applications whether protested or not protested, where the proposed use is
such (a) that it will reduce the quantity of water under existing water rights, or
{b) that the’water supply itself is insufficient for the purpose for which it is
sought to be appropriated, or (c) where it appears to the satisfaction of the director
that such application is not made in good faith, is made for delay or speculative
purposes, or (d) that the applicant has not sufficient financial resources with which
to complete the work involved therein, or (e) that it will conflict with the local public
interest, where the [ocal public interest is defined as the affairs of the people in the
area directly affected by the proposed use, or (f) that it is contrary to conservation of
water resources within the state of Idaho; the director of the department of water
resources may reject such application and refuse issuance of a permit therefor, or may
partially approve and grant a permit for a smaller quantity of water than applied for,
or may grant a permit upon conditions. (emphasis added)

2 The Director is authorized under the provisions of Section 42-1805(7), Idaho

Code, as follows:
B O
SER G anne
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After notice, to suspend the issuance or further action on permits or applications as
necessary to protect existing vested water rights or to ensure compliance with the
provisions of chapter 2, title 42, Idaho Code, or to prevent violation of the minimum

flow provisions of the state water plan.

3. The claims filed by the United States in the SRBA for federal reserved water
rights for all unappropriated water in the Selway-Bitierroot, Gospel-Hump, and Frank Church-
River of No Return Wilderness Areas did not limit the claimed amount to unappropriated water
arising solely within the wildemness areas as of the date the wildemess areas were reserved, nor
did the claims inciude subordination to existing permits to appropriate water having junior
priority dates for private holdings within the wilderness areas. Neither the 1997 SRBA Reserved
Rights Order nor the Idaho Supreme Court decision affirming the 1997 SRBA Reserved Rights
Order limited the federal reserved water rights to unappropriated water arising solely within the
boundaries of the wilderness areas. Therefore, both the SRBA district court and the Idaho
Supreme Court have included unappropriated water flowing into the wildemess areas, either
above or below land surface, as part of the unappropriated water “in” or “within” the wilderness

areas.

4, Neither the 1997 SRBA Reserved Rights Order, the 1998 SRBA Wild and Scenic=
Decision, nor the [daho Supreme Court decision affirming the 1997 SRBA Reserved Rights
Order excluded portions of the Middle Fork of the Salmon River, the South Fork of the Salmon
River, or Big Creek lying upstream of the wildemness area boundaries, or clearly excluded the
Mainstem of the Salmon River, from being considered as sources for unappropriated water “in”
or “within” the wildemess areas as of the date the wilderness areas were reserved.

5. Although petitions for rehearing are pending before the Idaho Supreme Court, a
moratorium on the granting of new permits to appropriate surface water or ground water and on
continued developmént under existing permits is necessary. A moratorium will preserve the
status quo until final decrees are issued for federal reserved water rights and limit the potential
for resources being expended to develop water rights for which no unappropriated water may be

available.

6. Because this moratorium order is issued to preserve the status quo, the order
should take effect immediately upon issuance to protect the public interest in accordance with the
provisions of Section 67-5247, Idahe Code.

MORATORIUM ORDER - Page 6
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ORDER

ITIS, THEREFORE, HEREBY ORDERED that the prior Amended Moratorjum Order
of the Director issued on April 30, 1993, remains in effect and the requirements listed below also

apply.

IT IS FURTHER HEREBY ORDERED that a moratorium is established on the
processing of applications for permits to appropriate surface water or ground water within and
tributary to the Selway-Bitterroot Wilderness Area, the Gospel-Hump Wildemess Area, and the
Frank Church-River of No Return Wilderness Area, subject to the following conditions:

L. This moratorium order shall be in effect on and after its entry and shall remain in
effect until withdrawn or modified by order of the Director, except as provided herein.

2. This moratorium order applies to all applications for permit, previously filed or to
be filed, and all existing permits for which proof of beneficial use has not been filed with the
Department, seeking to appropriate surface water or ground water within the Salmon River Basin
upstream from the location where the Salmon River leaves the Gospel-Hump Wilderness Area in
Section 3, T24N, R4E, B.M. and in the Clearwater River Basin upstream from the location where
the Selway River leaves the Selway-Bitterroot Wilderness Area in Section 7, T31N, R10E, B.M.
The wilderness areas and tributary areas affected by this moratorium order are depicted on the

attached map.

3. This moratorium order does not apply to any application proposing a non-
consumptive use of water.

4. This moratorium order does not prevent the Director from reviewing an
application that othetwise would not be approved under terms of this moratorium on a case by
case basis, if the Director determines that the use of the water pursuant to the application would

have no effect on other water rights due to:

(a) the location of use; or

(b)  the effect on other water rights would be offset through mitigation
provided by the applicant.

MORATORIUNM QRDER - Page 7




S. The holders of all existing permits to appropriate water within the Selway-
Bitterroot, Gospel-Hump, and Frank Church-River of No Return Wilderness Areas, and within
areas tributary to those wildemess areas, shall upon receipt of this moratorium order immediately
stop further development under the permit, and within sixty (60) days of receipt of this order do

one of the following:

(a) file proof of beneficial use documenting the extent of diversion and beneficial use
of water that was completed prior to receiving this moratorium order; or

(b)  requesta stay in the development period under the permit, in accordance with
Section 42-204, Idaho Code, until the conditions that resulted in this order have

been alleviated, i1f such should ever occur.

Dated this 6% day of October, 1999.

KAXL J PREFHER

Director

£ s
)
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APPEAL FILED 3/17/97.

Daniel C. Guerrero v. IDWR and Earl Crane
Custer County Case No. CV-97-33

Gregory W. Moeller, Attorney for Protestant/Appellant
Phillip J. Rassier, Attorney for IDWR
Earl Crane, Appearing Pro Se

MICROFI MED
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. . RECEIVED

MAR 1 8 1997

Gregory W. Moeller Depariment of Water Resources
of RIGBY, THATCHER, ANDRUS,

RIGBY, KAM & MOELLER, Chartered

Attorneys at Law

25 North Second East

Rexburg, Idaho 83440

Telephone: 208 356-3633

Attorneys for Appellant Daniel C. Guerrero

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF CUSTER

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 72-07541 IN THE NAME

)

)  NOTICE OF APPEAL
OF EARL CRANE )

)

)

TO: THE IDAHO DEPARTMENT OF WATER RESOURCES, EARL CRANE,
AND THE CLERK OF THE ABOVE-ENTITLED COURT

NOTICE IS HEREBY GIVEN that:

1. DANIEL C. GUERREfO, the above-named Appellant, appeals to the
District Court for the Seventh Judicial District of the State of Idaho, in and for the
County of Custer, from the Final Order of the Idaho Départment of Water Resources,
dated February 13, 1997, by Karl J. Dreher, Director.

2. Appellate has a right to appeal to this Court and venue for this matter
is proper in Custer County, Idaho, pursuant to Idaho Code § 67-5272(d). The
Department of Water Resources' Final Order is a final, appealable Order pursuant to

Idaho Code § 67-5270.
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3. The Final Order appealed from by Appellant was served by mailing a
copy to Appellant on February 18, 1997. This appeal has been filed within twenty-eight
(28) days of service as per the Department’s letter of February 18, 1997.

4. This appeal is made on both issues of fact and issues of law.

5. Appellant requests, pursuant to Idaho Code § 67-5275, that the Idaho
Department of Water Resources, within 42 days after the service of this notice, transmit
a copy of the agency record of the proceedings in this matter to the Custer County
District Court.

6. Appellant hereby applies to the Court for leave to present additional
material evidence relating to the validity of the agency action and alleges that there is

just cause for the receipt of this evidence pursuant to Idaho Code § 67-5276.

VY - A

DATED This 14th day of March, 1997.

Gr%:gﬁryw Moeller ./~ ~
of Righy, Thatcher, Andrus, Rigby
Kam er, Chtd.

Attorneys for Appeliant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 14th day of March, 1997, a true and
accurate copy of the foregoing was sent by U.S. Mail, postage prepaid to the following:

Earl Crane
P.O. Box 11
Challis, ID 83226

Department of Water Resources
1301 N. Orchard St.

Statehouse Mail

Boise, ID 83702-9000

o~ Gl

’ ~
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|| 4% day of Celormery

————

State of Idaho
Department of Water Resources

Permit To Appropriate Water

NO. 72-07541

Proposed Priority: January 2, 1996 Maximum Diversion Rate: 0.04 CFs

This is to certify, that EARL CRANE
PO BOX 11
CHALLIS ID 83226-~0011
has applied for a permit to appropriate water from:
SPRING tributary of SINKS

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE _ PERIOD OF USE RATE OF DIVERSION

DOMESTIC ; 1/01 to 12/31 0.04 CFS

LOCATION OF POINT(S) OF DIVER '+ SWHESE , Sec. 10, Township 13N, Range 18E
. ' CUSTER County

PLACE OF USE: DOMESTIC

TWN_RGE SEC

13N 18E 10

1. See Final Order fof c

This permit is issued pugsu

o rﬁiﬁﬁsﬁof_Sectébn 42-204, Idaho Ccde.
Witness the signature of th

ixed-at Boise, 'this

Director

[y
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )

PERMIT NO. 72-07541 IN THE NAME )
OF EARL CRANE ) FINAL ORDER
)

On October 16, 1996, the hearing officer for the Idaho
Department of Water Resources (department) issued a Recommended
Order in connection with the above captioned matter. On November
12, 1996, protestant Daniel C. Guerrero filed a Petition for
Reconsideration which was denied by the hearing officer.

On December 3, 1996, the protestant submitted a request to the
department seeking thirty (30) additional days in which to file
exceptions or briefs to the Recommended Order. On December 4,
1996, the department granted the request allowing 28 additional
days to file exceptions or briefs and 28 days for the applicant to
respond to any exceptions or briefs.

On December 31, 1996, the protestant filed a Brief in
Opposition to Recommended Order seeking toc have the Recommended
Order set aside for a year to allow further examination of the
systems. On January 29, 1997, the applicant filed a Memorandum in
Support of Recommended Order.

In his brief, the protestant did not allege error in the
Recommended Order or show that with reasonable diligence why the
information now sought could not have been obtained prior to the
October 1996 hearing. Hence, the protestant’s request to delay the
matter for a year is not fair to the applicant and should be
denied.

Based upon his understanding of the law and the facts in this
matter, the Director makes the following Findings of Fact,
Conclusions of Law and Final Order:

FINDINGS OF FACT

1. On December 29, 1995, Earl Crane (applicant) submitted
Applicatien For Permit No. 72-07541 (application) to the department
proposing the diversion of 0.04 cubic feet per second (cfs) of
water from an Unnamed Spring within the SW1/4NE1/4SE1/4 Section 10,
T12N, R18E, B.M. Custer County to be used year-round for domestic
purposes for two (2) cabins. (The "1/4" designations will be
omitted from subsequent legal descriptions in this order).

2. The department published notice of the application which
was subsequently protested by Garden Creek Ranch ¢/o D.C. Guerrero
(protestant).

HADROFILMED
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3. On October 2, 1996, the department conducted a hearing in
the matter in Challis, Idaho. Both the applicant and protestant
were present and represented themselves.

4. Issues identified by the protestant include the
following:
a. The application will reduce the guantity of water under

existing water rights.

b. The water supply itself is not sufficient for the
purposes intended.

C. The application conflicts with the local public interest.

5. Exhibits offered and accepted as a part of the record
include the following:

a. Applicant’s Exhibit 1 - Warranty Deed from Donald P.
Frost, Naoma Frost, Don A. Mann and Glenda G. Mann to Earl C.
Crane and Helen E. Crane dated June 1, 1982.

b. Protestant’s Exhibit A - Memorandum dated August 27, 1996
to Allen Merritt from Bob Foster.

c. Protestant’s Exhibit B - Plat showing a spring and water
line locations in Section 10, T13N, R18E, B.M.

a. Protestant’s Exhibit ¢ - Grant of Easement and Water
Rights dated March 17, 1980 from Donald Frost and Naoma Frost,
Don A. Mann and Glenda G. Mann to Gary R.L. Oliverson and
Elise M. Oliverson.

e. Protestant’s Exhibit D - Page 4 of a Contract of Sale and
Warranty Deed dated March 11, 1988 from Gary R. L. Oliverson
and Elise M. Oliverson to D.C. Guerrero.

f. Protestant’s Exhibit E - Contract of Sale between Gary
R.L. Oliverson and Elise M. Oliversocn to D.C. Guerrero.

6. The land presently owned by the applicant and by the
protestant was formerly owned by Donald P. Frost, Naoma Frost, Don
A. Mann and Glenda G. Mann (original owners) who sold part of the
land tec the applicant, part to the protestant and part to other
adjacent owners. The sales transaction involving the lands show
that the original owners intended to convey the right to use the
springs located on the original owners’ property to both the
applicant and to the protestant. This intended conveyance is
supported by both the Warranty Deed to the applicant (Exhibit 1)
and the Grant of Easement and Water Rights to the protestant’s
predecessors (Exhibit ).

ORDER - Pg 2
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7. The location of "the spring" claimed by the protestant
and as represented on Claim to Water Right No. 72-04117 filed in
1982 by the protestant is not a clearly defined spring but is a
wet, boggy area generally located in the SENESE Section 10, T13N.
R18E, B.M.

8. The applicant has partially developed two spring areas by
excavating the areas, constructing a collection system and
connecting the spring areas with a pipe. The upper spring area is
located upon the property of Jeffrey P. Pedersen and the lower
spring area is located on the applicant’s four (4) acre parcel of
property. The applicant has estimated the combined flow from the
two areas as approximately 0.5 gallons of water in 10 seconds
(about 3 gallons per minute). The applicant has also leveled two
areas on which he intends to build houses.

9. There were insufficient data available to show whether
the springs located in the SENESE Section 10 used by the protestant
and the spring areas sought by the applicant in the SWNESE Section
10 are hydraulically connected. Water from the spring on the
applicant’s property sinks into the ground on the applicant’s
property suggesting that the spring may be privately-owned.

10. On July 14, 1982, the protestant filed Claim to a Water
Right No. 72-04117 with the department claiming the following:

Source: Unnamed springs trib. to sinks

Priority: 1942

Pt of div: NESE, NWSE (2 points) Section 10, T13N, RI18E,
B.M.

Uses: 0.50 cfs for irrigation of 25 acres

0.04 cfs for 1 domestic use
0.02 cfs for livestock
0.56 cfs - TOTAL

Basig of rt: Beneficial use

11. On November 16, 1989, the protestant filed a Snake River
Basin Adjudication (SRBA) claim based on prior claim 72-04117
claiming an enhanced water use over that previously claimed as
follows:

Source: Springs trib. to sinks

Priority: 1878

Pt of div: NWNESE, NENWSE, SESWNE Section 10, T13N, R18E,
B.M.

Uses: 0.60 cfs for irrigation of 30 acres

0.06 cfs for 2 domestic uses
0.02 cfs for livestock
0.68 cfs - TOTAL

Basis of rt: Beneficial use

After investigating SRBA Claim No. A72-04117 filed by the
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protestant, the department plans to recommend a priority of August
24, 1927 and a maximum rate of diversion substantially less than
claimed.

CONCLUSIONS OF LAW

1. Section 42-203A, Idaho Code, provides in pertinent part
as follows:

In all applications whether protested or not protested
where the proposed use is such (a) that it will reduce
the guantity of water under existing water rights, or (b)
that the water supply itself is insufficient for the
purpose for which it is sought to be appropriated, or (c)
where it appears to the satisfaction of the director that
such application is not made in good faith, is made for
delay or speculative purposes, or (d) that the applicant
has not sufficient financial resources with which to
complete the work involved therein, or (e) that it will
conflict with the local public interest, where the local
public interest is defined as the affairs of the people
in the area directly affected by the propocsed use, or (f)
that it is contrary to conservation of water resources
within the state of Idaho; the director of the department
of water resources may reject such application and refuse
issuance of a permit therefor... .

2. The water use of the protestant, while earlier in time
than the applicant, is represented by claims which have not been
quantified or confirmed.

3. The application does not conflict with the local public
interest.
4, The application will not reduce the quantity of water

under the existing water right of the protestant.

5. The water supply itself is sufficient to provide domestic
water to twe (2) homes.

6. The application is made in good faith and not for delay
or speculative purposes. :

7. The applicant has sufficient financial resources with
which to complete the project.

8. The application is not contrary to the conservation of
water resources within Idaho.

9. The department should approve the application subject to
certain conditions and limitations.

ORDER - Pg 4
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ANALYSIS

The language in both the applicant’s Warranty Deed and the
protestant’s Warranty Deed clearly shows that the intent of the
original owners was to allow use of the springs by their
successors-in-interest including the applicant. Hence, approval of
the application is the most equitable resolution of the matter.

ORDER

IT IS THEREFORE, hereby ORDERED that Application for Permit
No. 72-07541 in the name of Earl Crane is APPROVED subject to the
following conditions and limitations:

1. Use of water under the right is subject to all prior
water rights.

2. Proof of construction of works and application of water
to beneficial use shall be submitted to the department on or before
February 1, 1998.

3. Approval of the application does not supercede or waive
any contractual obligation(s) of the applicant or protestant if
such obligation(s) exist.

4. Approval of the application does not grant any right-of-
way or easement across the lands of another party.

5. Domestic use is for two (2) homes.

?igned this l%t\'\ day of Fedoraacsy , 1997.

yai
KART 3! DREHER
Director

ORDER - Pg 5
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CERTIFICATE OF MAILING

I HERERY CERTIFY that on this /X% day of February, 1997,
I mailed a true and correct copy, postage prepaid, of the foregoing
FINAL ORDER to the fecllowing:

Earl Crane
P.0O. Box 11
Challis, ID 83226

D.C. Guerrero
Garden Creek Ranch
P.O. Box 248
Challis, ID 83226

<::::i)L6£LAJ <::> C;é/ﬁﬁﬂf}(c/(

JULIE L. YARB
Senior Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)
PERMIT NO. 72-07541 IN THE NAME )
)
)

OF EARIL CRANE ORDER

This matter having come before the Idahe Department of Water
Resources (department), as a result of a protest against the
approval of an application for permit, the department makes the
following Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. On October 16, 1996, the hearing officer for the Idaho
Department of Water Resources (department or IDWR) issued a
Recommended Order in connection with Application for Permit No. 72-
07541 (application) filed in the name of Earl Crane (permit
holder).

2, On Octcber 30, 1996 and on November 12, 1996, Daniel C.
Guerrero (protestant) submitted a Petition for Reconsideration
(petition) to the hearing officer. On November 13, 1996, the
hearing officer denied the petition for reconsideration.

3. On December 3, 1996, the protestant submitted to the
Director a request to extend for thirty (30) days the time in which
to file exceptions and briefs to the hearing officer’s recommended
order. The reason for the requested extension is to allow time for
the protestant to seek the advice of an attorney in the contested
matter.

CONCLUSIONS OF LAW

1. The department should provide the opportunity to the
protestant and/or to the applicant to now seek legal counsel in
this matter if they so choose.

2. The department should extend for a period of twenty-
eight (28) days the time in which the protestant may file
exceptions and briefs.

ORDER
IT IS THEREFORE, HEREBY ORDERED that the time in which the
protestant may file exceptions or briefs in connection with the

Recommended Order issued by the hearing officer 1is extended to
January 2, 1997.

ORDER - Pg 1



IT IS FURTHER, HEREBY ORDERED that the applicant be allowed
twenty-eight (28) days after the date of service of any exceptions
or briefs filed by the protestant in which to respond to the

exceptions and briefs.

£a
Dated this 4 day of Decomber , 1996.
a
L. J~ DREHER
Director

ORDER - Pg 2
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this /3%  day of December, 1996,
I mailed a true and correct copy, postage prepaid, of the foregoing
ORDER to the following:

Earl Crane
P.O. Box 11
Challis, ID 83226

D.C. Guerrero
Garden Creek Ranch
P.0O. Box 248
Challis, ID 83226

(/1fa'
N TR S CL%%x*y%»fm*uﬁer;4\ 2
JULIE L. YARBRGUGH /

Benior Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE S8TATE OF IDAHO

IN THE MATTER OF APPLICATION)
FOR PERMIT NO. 72-07541 IN ) ORDER DENYING
THE NAME OF EARL CRANE ) PETITION FOR RECONSIDERATION

)

On October 16, 1996, the hearing officer for the Idaho
Department of Water Resources (department or IDWR) issued a
Recommended Order in connection with Application for Permit No. 72-
07541 (application) filed in the name of Earl Crane (permit
holder). On October 30, 1996 and on November 12, 1996, Daniel C.
Guerrero (protestant) submitted a Petition for Reconsideration
(petition) to the hearing officer.

The hearing officer has reviewed the petition and responds to
the items in the petition as follows:

1. Finding of Fact No. 4.a. - This finding of fact identifies one
of the issues raised by the protestant and should not be changed.

Based on evidence available to date, the priority of use which the
department will recommend to the court in the Snake River Basin
Adjudication for Notice of Claim to a Water Right No. 72-04117
filed by the protestant is August 24, 1927 and the recommended rate
of diversion of 0.14 cubic feet per second (cfs). This information
will be added to Finding of Fact No. 10. in the Final Order of the
department.

Water use by Jeffrey Pederson is not a part of the hearing record.
The protestant is not entitled to 1.24 cfs of water.

On August 27, 1996, the department measured 0.096 cfs being
discharged from the protestant’s sprinkler system. This
measurement is not necessarily representative of flow available for
diversion during other times of the year.

2. Finding of Fact No. 4.b. - This finding of fact identifies one
of the issues raised by the protestant and should not be changed.

The water supply available to the applicant is sufficient for the
domestic purpose for which it is sought. Also see the response to
item 1. above.

3. Finding of Fact No. 4.c. - This finding of fact identifies one
of the issues raised by the protestant and should not be changed.

4. Finding of Fact No. 5. - The finding of fact is correct and
should not be changed. A water right or part thereof can not be
conveyed unless such water right exists. The purpose of the

LAWY T ]
ORIV RED
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applicant in filing the application was to establish a water right.

5. Finding of Fact No. 6. - The finding of fact is correct and
should not be changed.

6. Finding of Fact No. 7. - The finding of fact is correct and
should not be changed. The application was filed in order to
comply with state water law.

7. Conclusion of Law No. 2. - The conclusion of law is correct
and should not be changed. Also see the response to item 1. above.

8. Conclusion of Law No. 3. - The conclusion of law is correct
and should not be changed. Also see the response to item 4. above.

9, Conclusion of Law No. 5. - The conclusion of law is correct
and should not be changed. Alsc see the response to item 2. above.

ORDER

IT IS, THEREFORE, HEREBY ORDERED that the protestant’s
Petition for Reconsideration of the Recommended Order is hereby
DENIED.

IT IS FURTHER, HEREBY ORDERED that since the protestant has
not shown sufficient cause to grant oral argument, the request is
DENIED unless the Director determines a need for and schedules oral
argument,

Ax —ﬂ7’1ﬂr'b~4-~aull‘~4"
Dated this } 3 1996.

day of '

L. GLEN SAXTON /
Hearing Officer '
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this /7%~ day of November, 1996,
I mailed a true and correct copy, postage prepaid, of the foregoing

ORDER DENYING PETITION FOR RECONSIDERATION to the following:

Earl Crane
P.O. Box 11
Challis, ID 83226

D.C. Guerrero
Garden Creek Ranch
P.O. Box 248
Challis, ID 83226

<iii—i\\¢5wﬁi/ ‘v/ C:fffﬂfaﬁwzy/ a

'-éﬁULIE L. YARBg6UGH
i/Senior Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)

PERMIT NO. 72~07541 IN THE NAME )

OF EARL CRANE ) RECOMMENDED ORDER
)

This matter having come before the Idaho Department of Water
Resources (department) in the form of a protested appllcatlon for
permit, the department having held a conference and a hearing in
the matter, the hearing officer recommends the following Findings
of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. On December 29, 1995, Earl Crane {applicant) submitted
Appllcatlon For Permit No. 72-07541 (application) to the department
proposing the diversion of 0.04 cubic feet per second (cfs) of
water from an Unnamed Spring within the SW1/4NE1/4SEl1/4 Section 10,
T13N, R18E, B.M. Custer County to be used year-round for domestic
purposes for two (2) cabins. (The "1/4" designations will be
omitted from subsequent legal descriptions in this order). '

2. The department published notice of the application which
was subsequently protested by Garden Creek Ranch c/o D.C. Guerrero
{protestant).

3. On October 2, 1996, the department conducted a hearing in
the matter in Challis, Idaho. Both the applicant and protestant
were present and represented themselves.

4. Issues identified by the protestant include the
following:

a. The application will reduce the guantity of water under
existing water rights.

b. The water supply itself is not sufficient for the
purposes intended.

c. The application conflicts with the local public interest.

5. Exhibits offered and accepted as a part of the record
include the following:

a. Applicant’s Exhibit 1 - Warranty Deed from Donald P.
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Frost, Naoma Frost, Don A. Mann and Glenda G. Mann to Earl C.
Crane and Helen E., Crane dated June 1, 1982.

b. Protestant’s Exhibit A - Memorandum dated August 27, 1996
to Allen Merritt from Bob Foster.

c. Protestant’s Exhibit B -~ Plat showing a spring and water
line locations in Section 10, T13N, R18E, B.M.

d. Protestant’s Exhibit ¢ - Grant of Easement and Water
Rights dated March 17, 1980 from Donald Frost and Naoma Frost,
Don A. Mann and Glenda G. Mann to Gary R.L. Oliverson and
Elise M. Oliverson.

e, Protestant’s Exhibit D - Page 4 of a Contract of Sale and
Warranty Deed dated March 11, 1988 from Gary R. L. Oliverson
and Elise M. Oliverson to D.C. Guerrero.

£. Protestant’s Exhibit E - Contract of Sale between Gary
R.L. Oliverson and Elise M. Oliverson to D.C. Guerrero.

5. The land presently owned by the applicant and by the
protestant was formerly owned by Donald P. Frost, Naoma Frost, Don
A. Mann and Glenda G. Mann (original owners) who sold part of the
land to the applicant, part to the protestant and part to other
adjacent owners. The sales transaction involving the lands show
that the original owners intended to convey the right to use the
springs located on the original owners’ property to both the
applicant and to the protestant. This intended conveyance is
supported by both the Warranty Deed to the applicant (Exhibit 1)
and the Grant of Easement and Water Rights to the protestant’s
predecessors (Exhibit Q).

6. The location of "the spring" claimed by the protestant
and as represented on Claim to Water Right No. 72-04117 filed in
1982 by the protestant is not a clearly defined spring but is a
wet, boggy area generally located in the SENESE Section 10, T13N.
R18E, B.M.

7. The applicant has partially developed two spring areas by
excavating the areas, constructing a collection system and
connecting the spring areas with a pipe. The upper spring area is
located upon the property of Jeffrey P. Pedersen and the lower
spring area is located on the applicant’s four (4) acre parcel of
property. The applicant has estimated the combined flow from the
two areas as approximately 0.5 gallons of water in 10 seconds
(about 3 gallons per minute). The applicant has also leveled two
areas on which he intends to build houses.

8. There was insufficient data available to show whether the
springs located in the SENESE Section 10 uséd by the protestant and
the spring areas sought by the applicant in the SWNESE Section 10
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are hydraulically connected. Water from the spring areas developed
by the applicant sink into the ground suggesting that the springs
could be privately owned springs.

9. On July 14, 1982, the protestant filed Claim to a Water
Right No. 72-04117 with the department claiming the following:

Source: Unnamed springs trib. to sinks

Priority: 1942

Pt of div: NESE, NWSE (2 peoints) Section 10, T13N, R18E,
B.M.

Uses: 0.50 ¢fs for irrigation of 25 acres

0.04 cfs for 1 domestic use
0.02 cfs for livestock
0.56 c¢cfs - TOTAL

Basis of rt: Beneficial use

10. On November 16, 1989, the protestant filed a Snake River
Basin Adjudication claim based on prior claim 72-04117 claiming an
enhanced water use over that previously claimed as follows:

Source: Springs trib. to sinks

Priority: 1878

Pt of div: NWNESE, NENWSE, SESWNE Section 10, T13N, RI1SE,
B.M.

Uses: 0.60 cfs for irrigation of 30 acres

0.06 cfs for 2 domestic uses
0.02 cfs for livestock
0.68 ¢fs - TOTAL

Basis of rt: Beneficial use

CONCLUSIONS OF LAW

1. Section 42-203A, Idaho Ccde, provides in pertinent part
as follows:

In all applications whether protested or not protested
where the proposed use is such (a) that it will reduce
the gquantity of water under existing water rights, or (b)
that the water supply itself is insufficient for the
purpose for which it is sought to be appropriated, or (c¢)
where it appears to the satisfaction of the director that
such application is not made in good faith, is made for
delay or speculative purposes, or (d) that the applicant
has not sufficient financial resources with which to
complete the work involved therein, or (e) that it will
conflict with the local public interest, where the local
publlc interest is defined as the affalrs of the people
in the area directly affected by the proposed use, or (f)
that it is contrary to conservation of water resources
within the state of Idaho; the director of the department
of water resources may reject such application and refuse
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issuance of a permit therefor... .

2. The water use of the protestant, while earlier in time
than the applicant, is represented by claims which have not been
quantified or confirmed.

3. The application appears to be filed consistent with the
sale contract documents applicable to the land of both the
applicant and protestant and does not conflict with the local
public interest.

4, The application will not reduce the quantity of water
under the existing water right of the protestant.

5. The water supply itself is sufficient to provide domestic
water to two (2) homes.

6. The application is made in good faith and not for delay
or speculative purposes.

7. The applicant has sufficient financial resources with
which to complete the project.

8. The application is not contrary to the conservation of
water resources within Idaho.

9. The department should approve the application subject to
certain conditions and limitations.

ANALYSIS

The language in both the applicant’s Warranty Deed and the
protestant’s Warranty Deed clearly shows that the intent of the
original owners was to allow use of the springs by their
successors-in-interest including the applicant. Hence, approval of
the application appears to be the most equitable resolution of the
matter.

ORDER

IT IS THEREFORE, hereby ORDERED that Application for Permit
No. 72-07541 in the name of Earl Crane is APPROVED subject to the
following conditions and limitations:

1. Use of water under the right is subject to all prior
water rights.

2. Proof of construction of works and application of water
to beneficial use shall be submitted to the department on or before
the date shown in the final order of the department.

3. Approval of the application does not supercede any
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contractual obligation(s) of the applicant or protestant if such
obligation(s) exist.

4. Approval of the application does not grant any right-or-
way or easement across the lands of another party.

5. Domestic use is for two (2) homes.

Am—————
Signed this l day of 1996.

ﬁ /ﬂQSnJF

L. GLEN SAXTON
Hearing Officer
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this /¥~ day of October, 1996,

I mailed a true and correct copy, postage prepaid, of the foregoing
RECOMMENDED ORDER to the following:

Earl Crane
P.O. Box 11
Challis, ID 82226

D.C. Guerrero
Garden Creek Ranch
P.0O. Box 248
Challig, ID 83226

TN
i I
<\R%(Axoo£oL4 ! CﬁérAvauJ/Qd/_
JOLIE L. YARBROUGH 4
Senior Secretary
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R 'L%‘“ W/ E D dent. No, ZeR—~0 75 %/

10/92 STATE OF IDAHO
DEC 2 9 1395 DEPARTMENT OF WATER RESOURCES

Department of Water Resources APPLICATION FOR PERMIT

Southem Region 14 anpropriate the public waters of the State of Idaho

1. Name of applicant _4£=_ /7% £ VB Phone f?f:‘ 2377
Post office address 0 goxir  Cargac . S, Tzr FFALC
VAN AME D

2. Source of water supply M is a tributary of /MK S
3. Location of point of diversion is@ veof _ & viof 25 v Govt Lot
Sec. /& Towﬁ.shiplﬁ_AMRa nge /& /ST B.M.M County; additional

points of diversion if any:

CHANGES MAPE FPER APPLicawTs KESPonsE To
<

d. Is ground water with a temperature of greater than B5°F being sought? paide

4. Water will be used for the following purposes:
k3 —
IS Amount o LY for Lo <7 & purposes from dan 1 1o _Qe(’if_(both dates inclusive)
% (cfs or acre-feet per annum)
X Amount for purposes from to {both dates inclusive)
W, {¢cfs or acre-feet per annum) "
-
\QS Amount for purposes from to {both dates inclusive)
Q {cts or acre-feet per annum)
Q Amount for purposes from to (both dates inclusive)
- (cfs or acre-fest per annum)
W 5. Total quantity to be appropriated is (a)___¢ v and/or (b)
h\ cubic feet pér second acre feet per annum
- 6. Proposed diverting works: B
-
Y a. Description of ditches, flumes, pumps, headgates, ete. (LS5 Loy Tow 120 7T /7 (//r"n//j
X .
A Lok s ToreZ SORAN s B ppp b el t A Rere T H L v
;_ 7 e _S‘«r;.g’é/v" g h 0T Friwyt TR T AL (C S S
Q‘( b. Height of storage dam feet; active reservoir capacity acre-feet; total
o
"G reservoir capacity acre-feet; period of year when water will be diverted to storage:
~
o to inclusive.
O .
\N\ c. Proposed well diameter is inches; proposed depth of well is feet.
=
N

e. If well is already drilled, when? ____; Drilling firm ;

Well was drilled for fwell owner/}

AT SRONEDR MED
7. Time required for the completion of the works and application of the water to be proposed beneficial use is

[ a0 Ehny
cER L 1‘,!;:_;5;

r

,//‘, P years fminimum 1 year).



8. Description of proposed uses {if irrigation only. go to item 9).
a. Hydropower; show total feet of head and proposed ca‘pacity in KW.
b. Stockwatering; list number and kind of livestock.
¢. Municipal; show name of municipality.
d. Domestic; show number of households. ‘,,Q
e. Other; describe fully.
9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of the use {(example: D for Domestic) in the corres-
ponding place of use below. See instructions for standard symbaols.
TWP | RANGE | SEC. NEw s S S TOTALS
NEV | NWf swia | SEv | NE | NWa] SwWia | SEW | NEW | NWa| Wi | SE | NEv | NW| SWh | SEW
QJN SEERT /0 D yi:)ﬂwt"j‘/'/c_,

P il N

Total number of acres to be irrigatedM

for the same purposes as described above. /(/%

11. a. Who owns the property at the point of diversion? UJ‘F " pﬁ' AL oA

12

b. Who owns the land to be irrigated or place of use? =Wy,

(Z &7 i

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the
applicant to make this filing. (il o fr AT D R S REE T A S

leis T e S

Remarks: _ 7 2w o PRiNC LT ke T o Ty P GO T L L iE

LT IR gemmge SieypRal SR IAC el 8 REAT IRt T LEEK s

ST pf R S AT A R [N gD 4T (L g s A




13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of ldaho as herein set forth.

i (0 9w
e T {Applicant)
EE 20 g




Received by TS Date /%%5» Time L0102 &+ Preatiminary check by /S

foas S0 %= Receipted by A #__ S0/ 725Y  Date /‘//z/ 24

Publication prepared by M Date % A’é Published in M&) W
Publication approved M Date %?/? &

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES
This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

Idaho No. , and said application is hereby

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or before

.19

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with alj other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shall be juniar and subordinate to all
rights to the use of water, other than hydropower, within the State of idaho that are initiated later in time
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydropower, within the State of Idaho initiated later in time than the priority of this
permit,

e. Other:
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State of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
January 10, 2000 GOVERNOR

KARL 1. DREHER
DIRECTOR

EARL CRANE
P.O. BOX 11
CHALLIS, ID 83226

PROOF ACKNOWLEDGMENT LETTER
RE: PERMIT NO. 72-07541
Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial use form
submitted for the above referenced permit. The next step in the process of developing a
water right is for the department to conduct a field examination to determine and
confirm the use being made of the water.

Be advised that Section 42-248, Idaho Code, requires you or the owner of this
water right to maintain current ownership and address records on file with the
department. Forms to file a change of ownership of a water right and/or a change in the
address of the water right owner are available from any department office.

If you have questions concerning the field examination, please contact the
SOUTHERN Regional Office of the department in Twin Falls at (208) 736-3033.

Sincerely,

A /oS

L. GLEN SAXTON, Chief
Water Allocation Bureau

c IDWR - Regional Office



: .
i ANALYSIS SHEET ﬁi

FOR
PROOF OF BENEFICIAL USE
o o
PermitNo, ./ 2= 0‘75?-, Reviewed by Z 'ﬁ Date [—o'7 <
GENERAL CONSIDERATIONS TYPES QF USE
__\%-Q-A Name same as permit? oo
"va{_-é_/ Address same as permit?
ﬁ&, Proof timely received? Correct Uses? Lél)-é

If not, complete calculation below.

SOURCE OF WATER -
Surface water source

Ground water source :

Drilling permit required? \
Copy inthe file?  Driiling Permit No. \ o
Amount paid for permit \_Correct?
Well log in the file?

LICENSE EXAMINATION F MEASURING DEVICE
Required? [ V G Required?

___5_00:_/ Amount Submitted . Installed?

__M#  Correct? Waiver requested?

PRIORITY CALCULATION

Date proof received /

Date proof due | / - Z |
No. of déys late / = /
Priority Date | / + /
New Priority Date / /

/
DEFICIENCIES OR ACTION ITEMS

DATA ENTRY " _
New Address J/ Proof Made /1 ?‘Cf ""7 7




PS Form 3800, April 1995

Z 2b9 221 4931

US Postal Service

Receipt for Cer
No Insurance Coverage
Do not use for Internatio

Sant 1o

Street & Number

Past Office, State, & ZIP Coc

Postage

Certified Fea

Special Delivery Fee

Restricted Delivery Fee

Aetum Receipt Showing to
Whom & Date Deliverad

Returm Receipt Showing te Whem,
Date, & Addressee’s Address

TOTAL Postage & Fees

Pestmark or Date
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¢
Stick postage stamps to article to cover First-Class postage, certified mail fee, and
charges far any selected optional services (See front).

1. It you want this receipt postmarked, stick the gumnied stub to the right of the retum
address leaving the receipt attached, and present the article at a post office service
window or hand it 10 your rural cartier (no extra charge}.

2. If you da not want this receipt postmarked, sfick the gummed stub 10 the right of the
return address of the arlicle, date, detach, and retain the receipt, and mail the article.

3. If youwant a retum raceipt, write the cerified mail number and your name and address
on a retum receipt card, Form 3811, and attach it to the front of the articie by means of the
gummed ends if space pemnits. Otherwise, affix 10 back of article, Endorse front of article
RETURN RECEIPT REQUESTED adjacent 1o the number.

4. If you want delivery restricted to the addressee, or 10 an authorized ageni of the
addressee, endorse RESTRICTED DELIVERY on the front of the article.

5. Enter fees for the services requested in the appropriate spaces an the front of this
receipt. If relum receipt is requesied, check the applicable blocks in itern 1 of Form 3811,

6, Sava this receipt and present it if you make an inquiry. 102695-99-M-0079

PS Form 3800, April 1995 (Reverse)



e SENDER:.

sComplete iterns 1 giaer 2 for additional services.

wComplete items d 4b.

mPrint your nams ress on the reverse of this form so that we car retum this
card 1o you.

& Atach ihis form 1o the front of the mallpisce, or on the back if space doas not

permit.

=Writa "Relum Receipt Requestéd” on the mailpiece below the article number.

lThle Rggm Recsipt will show to whom the article was delivered and the date
delivered.

I algg wish to receive the
% g services (for an
[ e):
1. O Addressee’s Address
2, [J Restricted Delivery

Consult postmaster for fee.

3. Artlicle Addressed to: 4a, Article Number

e

1)

PP AT ?l"l._t'f‘

.

'
PR

4b. Servica Typeb At
O Registerad

O ExpressMail =T, ) 1 0O Insured
B Rslum FlacalptforMamhandiSe O cop

e §ted

'7)

7. Date of Deliverz

5. Received By: (Print Nama) 8. Addresses's

= your nelUtn AUDRESS completed on the reverse sid

i |
|

.(

Domestic Return Receipt

Thank you for using Return Receipt Service.
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State of Idahc;. | .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEYPTHORMNE
GOVERNOR

KARL J. DREHER
DIRECTOR

QOctober 26, 1999
CERTIFIED MAIL

RE: Procedures Available upon Issuance of Final Moratorium Order

Dear Applicant or Permit Holder:

The accompanying "Final Order” by the Director of the Department of Water Resources
establishes a moratorium on the processing of applications for permits to appropriate surface water= .
or ground water within and tributary tc the Selway-Bitterroot Wilderness Area, the Gospel-Hump
Wilderness Area, and the Frank Church-River of No Return Wilderness Area. The order is issued
pursuant to Section 67-5246, Idaho Code, and is effective as of October 25, 1999,

This letter provides a statement of the available procedures pursuant to Section 67-3246,
Idaho Code, and provides the time limits for filing a petition for reconsideration of the order. The
statement.is required by-the Deparument's Rule of Procedure 740.02. -

PETITION-FOR RECONSIDERATION

Any party may file & petition for reconsideration of a final order within fourteen (14) days
of the service date of the order. The department will act on a petition for reconsideration within
twenty-one (21) days of its receipt, or the petition will be deemed denied by operation of law
pursuant to Section 67-5246(4), Idaho Code.

A party may not be required to comply with a final order unless the party has been served
with or has actual knowledge of the order. If the order is mailed to the last known address of a
party, the service 1s deemed to be sufficient.

OPPORTUNITY TO REQUEST HEARING

The department did not conduct a hearing prior to issuance of the accompanying order.
Section 42-1701A(3) provides, in pertinent part, as follows:



Moratorium Letter

October 26, 1999
Page 2 of 2

Unless the right to a hearing before the director or the water resource board
ts otherwise provided by starute, any person aggrieved by any decision,
determination, order or action of the director of the department of water resources
or any applicant for any permit, license, certificate, approval, registration, or
similar form of permission required by law to be issued by the director, who is
aggrieved by a denial or conditional approval ordered by the director, and who has
not previously been afforded an opportunity for a hearing on the mauer shall be
entitled to a hearing before the director to contest the denial or conditional
approval upon filing with the director, within fifteen (15) days after receipt of the
denial or conditional approval, a written petition stating the grounds for contesting
the action by the director and requesting a hearing.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to Sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order and”
all previously issued orders in the matter to district court by filing a petition in the district court

of the county in which:

1. A hearing was held,

1. The final agency action was taken,

11, The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of (a) the service date of the final
order, (b) an order denying petition for reconsideration, or (c) the failure within twenty-one (21)
days to grant or deny a petition for reconsideration, whichever is later. See Section 67-5273,
Idaho Code. The filing of an appeal to district court does not in itself stay the effectiveness or

enforcement of the order under appeal.

For questions regarding the moratorium order please contact Glen Saxton, Water
Allocation Bureau Chief, or me at (208) 327-7900.

Sincerely,

Administrator
Water Management Division



RECEIVED
DEC ¢ 8 1998

Depariment of Water Resources

BINGHAM COUNTY, IDAHD.

PO T AN CHAMBERS AT BIATEIROT,

: ”
/ g;a_"-:- 7 #’—-‘if_
JAMES C, 1

Ddstrict fudsa

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT

STATE OF IDAHO, IN AND FOR THE COUNTY OF CUSTER

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 72-07541 IN THE NAME

OF EARL CRANE

DANIEL C. GUERRERO,
Appellant,
Vs,

IDAHO DEPARTMENT OF WATER
RESQURCES, and EARL CRANE,

Respondents.

I.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CASE NC. CV 97-33

MEMORANDUM DECISION
AND ORDER

INTRCDUCTION

Petitioner Daniel C. Guerrero (Guerrero) appealed a decision

of the Idaho Department of Water Resources (IDWR) granting to Earl

Crane (Crane) a permit to divert water from a natural spring on his

property for domestic use in two residences.

07541)

MEMORANDUM DECISION AND ORDER

(Permit Number 72-

MICROFILMED 1

S



ITI. PRIOR PROCEEDINGS

Crane filed for his permit to develop a natural spring and
divert domestic water for two residences. Guerrero claimed that he
used all of the available water from the designated spring area and
protested.

On December 29, 1995, Crane filed application for Permit No.
72-07541, accompanied by the required application fee, with IDWR.
IDWR published notice of the application on July 4 and July 11,
1956; Guerrero filed his protest on July 22, 1996.

IDWR conducted a pre-hearing conference on the protested
applicatien; then conducted a hearing on the protested application;
the hearing officer issued a recommended order on October 16, 1996,
and Guerrerc filed his petition for reconsideration of the
recommended order on October 30, 1996, which the hearing officer
denied on November 13, 1996.

Guerrerc filed Exceptions and a supporting brief; Crane filed
a legal memorandum in support of the hearing officer’s order; the
IDWR director signed the final order approving the lssuance of the
permit on February 13, 1997. Approved Permit No. 72-07541 with a
proposed priority date of January 2, 1996, appears in the agency
record at page 134, Guerrero appealed the final order to the
District Court on March 17, 1997.

In addition, Guerrero asked this Court to supplement the
appellate record by directing the IDWR to do additional testing on
any hydrological connection between the spring area designated for

Crane and a spring area designated for Guerrero.

s

MEMORANDUM DECISION AND ORDER UYIMED 2
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III. STANDARD OF REVIEW

The Idaho Administrative Procedure Act (IAPA) sets forth the

standard of review to be used by the court.

(3)

(4)

When the agency was regquired . . . to issue an order, the
court shall affirm the agency action unless the court
finds that the agency’s findings, inferences,

conclusions, or decisions are:

(a) 1in vielation of constitutional or statutery
provisions;

(b} 1in excess of the statutory authority of the agency:
(c¢) made upon unlawful procedure;

(d) not supported by substantial evidence on the record
as a whole; or

(e)  arbitrary, capricious, or an abuse of discretion.

If the agency action is not affirmed, it shall be set
aside, in whole or in part, and remanded for further
proceedings as necessary.

Notwithstanding the provisions of ([subsection (3)] of
this section, agency action shall be affirmed unless the
substantial rights of the appellant have been prejudiced.

Idaho Code §67-5279(3), (4)(1989). The Idaho Supreme Court has

described the standard of review this court must follow.

Factual determinations are not erroneous when they are
supported by competent and substantial evidence even
though conflicting evidence exists. Wulff v. Sun Valley
Co., 127 Idaho 71, 73-74, 896 P.2d 979, 981-82 (1995).
Erroneous conclusions of law made by an agency may be

corrected on appeal. See Love v. Board of County Comm.
of Bingham County, 105 Idaho 558, 671 P.2d 471, appeal

after remand, 108 Idaho 7287, 701 P.2d 1293 (1985).

Peterson v. Franklin County, 130 Idaho 176, 182, 938 P.2d 1214,

1220 (1997); see also, Shobe v. Ada County, 130 Idaho 580, 583, 944

P.2d 715, 718 (1997). Evidence is substantial if reasonable minds
would accept it as sufficient to support a conclusion. See

MEMORANDUM DECISION AND ORDER B 3



Skyview-Hazeldel, Inc. v. Idaho Dept. of Health and Welfare, 128

Idaho 756, 760, 918 P.2d 1201, 1205 (1996).
IV. ANALYSIS
A., ISSUES

Guerrerc’s appeal presents two principal issues:

First, where IDWR’s findings of fact and conclusions of law
supported by the substantial evidence on the record as a whole, or
were they arbitrary, capricious, or an abuse of discretion? IDWR
found that Crane’s proposed use would not reduce the quantity of
water under Guerrero’s water rights; that the water supply was
sufficient for the proposed usa; that Crane had financial resources
to complete his project; and that the use would not conflict with
the local pubklic interest.

Second, Guerrero contends that the IDWR director bears the
burden to establish whether or not his point of divefsion was
hydrologically connected to Crane’s proposed point of diversion.

IDWR determined that sufficient evidence was not presented to
establish by the preponderance that Guerrero’s appointed diversion
was hydrologically connected to Crane’s proposed point of
diversion. Guerrero argued before the agency-—-and moved to
supplement the record in this court--that the IDWR director had the
statutory power and duty to conduct tests on the availability of
unappropriated waters and that IDWR should have obtained evidence
on its own to determine whether or not the two points of diversion

were hydrologically connected. Does the IDWR have a statutory duty

MEMORANDUM DECISION AND ORDER R TR 4
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to prove that Crane‘s water permit will not adversely affect
Guerrero’s water rights?

B. SUBSTANTIAL COMPETENT EVIDENCE SUPPORTS IDWR’S FINDINGS OF FACT
AND CONCLUSIONS OF LAW '

Idaho Code §42-203A(5) provides:

. . . The director of the department of water resources
shall find and determine from the evidence presented to
what use or uses the water sought to be appropriated can
be and are intended to be applied. . . . In all
applications whether protested or not protested, where
the proposed use is such (a) that it will reduce the
guantity of water under existing water rights, or (b)
that the water supply itself is insufficient for the
purpose for which it is sought to be appropriated, or (c)
where it appears to the satisfaction of the director that
such application is not made in good faith, is made for
delay or speculative purposes, or (d;} that the applicant
has not 'sufficient financial resources with which to
complete the work involved therein, or (e) that it will
conflict with the local public interest, where the local
public interest is defined as the affairs of the people
in the area directly affected by the proposed use, or (f)
that it is contrary to conservation of water resources
within the state of Idaho; the director of the department
of water resources may reject such application and refuse
issuance of a permit therefor, or may partially approve
and grant a permit for a smaller quantity of water than
applied for, or may grant a permit upon conditions. . .

The applicant has the burden of proof on each of these six issues
and the protestant has the burden of showing how the public
interest would be negatively impacted. ee Shokal v. Dunn, 109

Idaho 330, 339, 707 P.2d 441, 450(1985).

1. The Permit Will Not Reduce The Quantity Of Water Under

Existing Water Rights.

Guerrero alleged that his springs are hydrologically connected
to the springs Crane seeks to appropriate. IDWR concluded that

there was insufficient evidence to find a hydrolegical connection

MEMORANDUM DECISION AND ORDER BT : 5
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between the springs.' The evidence shows that the springs may be
connected, but are probably independent of each other.?
Substantial, competent, though conflicting evidence, supports the
director’s finding; it must be upheld.

2. The Water Supply Is Sufficient For The Purpose For Which
It Ts Sought.

Guerrero alleged that the water supply was insufficient for

the purpose for which it was sought. The only testimony or
evidence as to the amount of water available from the spring was
given by Crane.® He testified that the water supply was in excess
of what was needed. Guerrero’s evidence did not contradict Crane’s
testimony. Craﬁe’s uncontroverted testimony was a sufficient basis
for the director’s finding.

3. Crane Has The Financial Resources To Complete The Project.

Crane testified that he had the financial resources to
complete his project.‘ The record shows that much of the work had

already been completed.® This evidence is uncontroverted. The

'Final order, p. 3; Agency Record, p. 140.

2See Allen Merritt memo dated September 9, 1996, discussing
the possibility of a hydrological connection. Agency Record, pp.
98-99, Allen Merritt memo, Sept. 9, 1996.

3wThe applicant has estimated the combined flow from the two
areas as approximately 0.5 gallons of water in 10 seconds (about 3
gallons per minute)." Final Order, p. 3; Adency Record, p. 140.

“Mr. Crane, at the time of the hearing, had already developed
a cocllection system for the two springs sought and he testified
that he had the financial resources to complete the development.
Mr. Guerrero did not challenge this testimony at the hearing.

Transcript On Appeal, pp. 5-6.
MEMORANDUM DECISION AND ORDER e 6
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director’s finding that Crane has the financial resources to
complete the project is supported by substantial evidence.

4. The Proposed Use Does Not Conflict With The Local Public
Interest.

The Idaho Supreme Court has instructed that:

Those applying for permits and those challenging the
application bear the burden of demonstrating which
elements of the public interest are impacted and to what
degree. . . . this burden of production lies with the
party that has knowledge peculiar to himself. . . . the
applicant should have the burden of going forward and
ultimately the burden of proof on the impact on the local
public interest. On the other hand, a protestant who
claims a harm particular to himself should have the
burden of going forward to establish that harm.

+ « « [Tjhe burden of proof in all cases as to where
the public interest lies . . . rests with the applicant.

It is not the protestant’s burden of prcof to establish

that the project is not in the local public interest.

Skobal 109 Idaho at 339, 707 P.2d at 450.

The public interest involves many factors which vary in importance
and weight according to each case’s circumstances. The
determination of which public interest factors are impacted and
what the public interest requires, are to be determined by the
sound discretion of the director. Id., 109 Idaho at 339, 707 P.24
450,

The local public interest is impacted in two ways: the
benefit of providing water for domestic purposes and the possible
adverse effect on Guerrero. Crane testified that his project was
beneficial because it would allow him to develop two residences.

Guerrero alleged that the project would deprive him of his water

MEMORANDUM DECISION AND ORDER. , 7
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rights, but presented little evidence supporting that allegation.?
The director’s determination that the proposed use was in the local
public interest was not an abuse of his discretion.

5. The Substantial Rights Of The Appellant Have Not Been
Preijudiced.

Agency actions must be affirmed if the substantial rights of
the appellant have not been prejudiced. Idaho Code §67-5279(4).
Guerrero failed to show how any of his substantial rights have been
prejudiced. He was given the opportunity to gather and present
evidence and testimony, to cross-examine Crane’s testimonf and
rebut his evidence.

IDWR has the authority to grant water permits with appropriate
conditions and limitations. Idaho Code §42-203A(5). Permit No.

72-07541 1is subject to all prior water rights, including

Guerreroc’s. Final Order, p. 5; Agency Record, p. 142.
Mr. Guerrero’s rights have not been violated.

C. IDWR DOES NOT HAVE A DUTY TO CONDUCT AN INDEPENDENT STUDY OF
THE EFFECTS QF APPLICANTS PROPOSED PROJECT ON PROTESTANT’S RIGHTS

Idaho Code §42-1805 sets forth certain powers and duties of
the director of the department of water resources:
In addition to other duties prescribed by law, the

director of the Department of Water Resources shall have
the following powers and duties:

- -

(3) To conduct surveys, tests, investiga-
tions, research, examinations, studies,

The only evidence offered in support was the Bob Foster memo
of August 27, 1996, which appears to have been written under the
assumption that the springs are hydrologically connected. Agency
Record, p. 37.

MEMORANDUM DECISION AND :QRDER 8
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and estimates of <cost relating to
availability of unappropriated water,
effective use of  existing supply,
conservation, storage, distribution and
use of water.

(4) To prepare and compile information and
data obtained and to make the same
available tc interested individuals or
agencies,

Guerrero contends that §42-1805 places a statutory duty on
IDWR to perform tests to determine whether the springs are
hydrologically connected to the stream and pool where Guerrero
obtains irrigation water. Guerreroc insists that IDWR cannot issue
a water permit'fo Crane without first showing that his water rights
will not be impacted. Neither party cites any authority to support
or oppose this interpretation.

The interpretation of a statute begins with an
examination of its literal words. In re Permit No. 36~
7200, 121 Idaho 819, 823, 828 P.2d 848, 852 (1992); Ada
County v. Gibson, 126 Idaho 854, 856, 893 P.2d 801, 803
(Ct. App. 1995). Where statutory language 1is
unambiquous, the clearly expressed intent of the
legislature must be given effect, and there 1is no
occasion for rules of construction. Wolfe v. Farm Bureau
Ins. Co., 128 Idaho 398, 404, 913 P.2d 1168, 1174 (1996):;
2da County v. Gibson, supra. However, where the test of
a statute 1s ambiguous, courts look to rules of
construction for guidance and may consider the
reasonableness of proposed interpretations in assessing
its meaning. Gibson, supra; Frazier v. Neilsen & Co.,
118 Idaho 104, 106, 794 P.2d 1160, 1162 (Ct. App. 1990).

Davis v. Idaho Dept. of Health and Welfare, 130 Idaho 469, 470, 943
P.2d 59, 60 (Ct. App. 1997).

Where the language of a statute is clear and unambiguous, the
plain meaning is given effect unless the result is palpably absurd.
See State v. Avala, 129 Idaho 911, 917, 935 P.2d 174, 180 (Ct. App.

MEMORANDUM DECISION AND ORDER g



1997) (citing Miller v, State, 110 Idaho 298, 715 P.2d 968 [1986]}.

An ordinance is ambiquous if reasonable minds might disagree or be

uncertain as to its meaning. See Ada Countv v. Gibson, 126 Idaho

854, 856, 893 P.2d 801, 803 (Ct. App. 1995).

The interpretation of a statute begins with an examination of
the literal meaning of its words. Davis, 130 Idaho at 470, 943
P.2d at 60. Idaho Code §42-1805 appears unambiguous on its face.
It does not, however, contain any references to resolution of
disputes before IDWR or its application, if any, to such disputes.
The statute 1is, therefore, ambiguous as to how it relates to
protasted water permits.r

The Idaho Supreme Court has stated that IDWR is first "an
administrative agency and second a gquasi-judicial body." See In re
Permit No. 47-7680, 114 Idaho at 605, 759 P.2d at 896. IDWR held
a hearing at which <Crane and Guerrero were able to present
testimony and evidence and conduct cross-examinations. Guerrero
appeals the order that was given as a result of that hearing. IDWR
was acting as a quasi-judicial body when it held the hearing and
made its decision on an order.

The applicant must prove, among other things, that his
proposed use will not reduce the quantity of water available under

existing water rights. See Shokal, 109 Idaho at 339, 707 P.2d at

450; See also Idaho Code §42-203A(5). Guerrero’s proposed reading
of §42-1805 would shift both to IDWR by requiring it to develop and
present evidence. It 1is unreasonable to assume that the

legislature intended to put the burden of proof in hearings over

MEMORANDUM DECISION AND ORDER fi/r:p . 10



protested water permits on IDWR when acting in its quasi-judicial
function. It would be akin to putting the burden of proocf on the
judge. IDWR does not have a duty to perform studies to determine
whether Guerrero’s hydrological theories are correct.
V. CONCLUSION

IDWR does not have a duty to conduct tests on water sources in
connection with protested water permit applications. IDWR
correctly applied the criteria of §42-203A(5). The director did
not abuse his discretion and his conclusions are based on
substantial, though conflicting, evidence and must be upheld on
review.

IT IS 50 ORDERED.

DATED this 4th day of December, 1998.

JAMES C. HERNDON
District Judge

MEMORANDUM DECISION AND ORDER -~ 11
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a full, true and correct copy o©of the
foregoing instrument was mailed by first class mail with prep;%g
postage and/or hand delivered and/or sent by facsimile this?i

day of December, 19%8, to:

Phillip J. Rassier, Esg.; Deputy Attorney General;
P O Box 83720-0098; Boise, ID 83720

Gregory W. Moeller, Esg.; 25 North Second East; Rexburg, ID 83440

Earl Crane; P O Box 11; Challis, ID 83226

G Michael Lee, Esq; P O Box 1010; Challis, ID 83226

ETHEL PECK, Clerk

(SEAL) %é(/\‘/ﬁ?ﬂ%ﬁu_,/
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MEMORANDUM
To: L. Glen Saxton
From: Karl J. Dreher
RE: APPOINTMENT AS HEARING OFFICER - PROCEDURE RULE 410
Date: September 24, 1996

You are hereby appointed as hearing officer and are authorized
to represent the department as provided by IDAPA Rule 37.01.01410
(Procedure Rule 410) in the following contested matter:

In the Matter of Application for Permit No. 72-07541 in the
name of Earl Crane

The department has scheduled a hearing in the matter as
follows:

Date: October 2, 1996
Time: 9:00 a.m.
Place: Custer County Courthouse

Commissioner’s Room
Challis, ID 83226




State of Idaho

Department of Water Resources

ROSTER OF ATTENDANCE

IN THE MATTER OF APPLICATION FOR PERMIT NO.
72=-07541 IN THE NAME OF EARL CRANE

Date: October 2, 1996
Time: 9:00 a.nm.
Location: Custer County Courthouse

Commissioner’s Room
Challis, ID 83226

Hearing Officer: L. Glen Saxton

* ok Please Print * %

NAME ADDRESS REPRESENTING
.&LLM /] Cridssrr S £ =~
V), 226 (o 2MP  cHaLLig SELF
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WARRANTY DEED

For Value Received We, Donald P. Frost and Naoma Frost, husband and wife,
and Don A. Marm and Glenda G. Mamn, husband and wife,

the grantor g, do
husband and wife,

the graniee s, whose current address is Box 11, Challis

the following described premises, in Custer

See Attached Exhibit A.

hereby grant, bargain, sell and convey unto Ear] C. Crane and Hazel E. Crane,

, Idaho 83226
County Idaho, to-wit:

Department of Water Resources
APPLICANT"‘

Exhibit
Date Admitted

“res / D/é/il 4,9—\

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantees ,

their

from all incumbrances

heirs and assigns forever. And the said Grantor 4 do
with the said Grantee g, that the y grethe ownerg

hereby covenant to and
in fee simple of said premises; that they are free

and that ¢ hey will warrant and defend the same from all lawful claims whatsoever.

Dated: 1, 1982 ‘0
/ /O . < ﬁk——‘/
N ptpe s L U//’L_»J( TU‘\/ n
‘7/ '
- /-“b’_‘:’_ P Y e /-{%;/—u.,_w ‘MM_-

STATE OF IDAHO, COUNTY OF (yster

On this “Ist _dayol Tyne »1882 »

......

mnallemred Dona}:l .P. Frost, Naoma Frost,
~Dorra. Mat'm csnd. F‘lenda G. Mam

;JT.-
DL S .
o KU oo
- B PR
Tt - '-- : J
. AN ’/

Nerarm -

aubscnbed to t)le mt.h,m instrument, and acknoewledged to
" they

me that executed the same,

Residing at
Comm. Expires

STATE OF IDAHO, COUNTY OF Z‘(S?’& 2
I hereby certify that this instrument was filed for record at
the request of gwstle éém/"’y Tl

at -/’ o vy  minutes past O € o'clock 7/~ M.,
this =<7 S7 day of e g
19 g m my office, and duly recorded in Book

of Deeds at Pape
“ ey
Ex-Officio Recorder
By@ Mﬁ‘/

Daputy,
&
Fees § ‘if—/ -
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EXHIBIT A

/\/w/\/fgg

Description:

Part of Section 10, Township 13 North, Range 18 East, Boise Meridian, Custer
County, Idaho, described as:

Begiming at a point that is North 00°08'59" East, 1,326.08 feet along the Section
line and South 89°40'26" West, 794.26 feet along the South sixteenth line from the
Southeast corner of said Section 10; and rumning thence South 89°40'26" West,
519.76 feet along said sixteenth line; thence North 12°14'59" West, 370.64 feet;
thence North 89°40'26" East, 441.48 feet; thence South 23°27'02" East, 394.32
feet to the Point of Beginning.

TOGETHER. WITH an easement 15 feet in width on each side of the following described
centerline:

Part of Section 10, Township 13 North, Range 18 East, Boise Meridian, Custer County,
Idaho described as:

Begiming at a point on Garden Creek Road that is North 00°08'59" East, 2652.27
feet along the Section line to the East Quarter corner of said Section 10 and
North 89°28'23" West, 2559.39 feet from the Southeast corner of said Section 10;
and ruming thence South 25°59'32" East, 88.50 feet; thence South 50°45'12" East,
64.40 feet; thence South 74°56'34" East, 44.51 feet; thence North 68°19'45" East,
166.89 feet; thence North 61°02'30" East, 150.50 feet; thence North 67°54'32"
East, 77.18 feet; thence North 86°45'40" East 112.57 feet; thence South 18°14'38"
Fast, 128.14 feet; thence South 25°10'14" West, 212.50 feet; thence South 44°10'
40™ East, 33.53 feet; thence North 85°17'19" East, 224.22 feet; thence

North 71°39'17" East, 205.03 feet; thence South 70°19'10" East, 40.91 feet;

thence South 42°30'06" East, 118.94 feet; thence South 34°00'37" East, 80.11 feet;
thence South 24°00'54" East, 89.97 feet; thence South 29°06'13" East, 83.46 feet;
thence South 20°07'36" East, 96.05 feet; thence South 06°16'35" East, 117.53 feet;
thence South 13°03'05" East, 150.92 feet; thence South 24°54'59" East, 110.02 feet
to the end of said road centerline.

TOGETHER WITH right of 300 gallons of water per day from the spring as disclosed
in Memorandum of Sale dated September 22, 1977, between Donald Frost and Naoma
Frost, husband and wife, and Don A. Mann and Glenda G. Mann, husband and wife,
Seller, and Gary R. L. Oliverson and Elise M. Oliverson, husband and wife, Buyer,
recorded April 9, 1979, as instrument No. 149865, records of Custer County, Idaho.

ALL SUBJECT TO THE FOLLOWING RESTRICTIONS AND RESTRICTIVE COVENANTS:

1. That Buyers herein, their heirs, successors and assigns shall use the above
described real property for residential purposes exclusively. That no buildings shall
be erected, altered or placed or permitted to remain on any acreage other than
residential structures and garage buildings and outbuildings used in commection

with said residences. All structures shall be of rustic construction. This covenant
does not, however, restrict the rental of the premises or improvements upon the
premises for residential purposes.

2. No mobile homes or trailers are to be located upon the above described premises
unless covered with siding and a roof.

3. No metallic roofs allowed unless painted green or brown.

4. No outdoor tollet facilities shall be employed for the occupant's use.
All structures shall be for non-commercial usage.

5. Fencing shall not be constructed with metal rails or metal posts.

6. There shall be no livestock or domestic animals other than cats, dogs, horses
and cows held or maintained upon the above described premises.




_Memorandum m

Date: August 27, 1996
To: Allen Merritt, Southem Region
ok
From: Bob Foster, Salmon Office
Re: Dan Guerrero measurememnt
water rights 72-04117 56 ¢fs & 72-07509 .04 cfs
On the above date I was contacted by Mr. Guerrero and requested to perform a measurement
on his sprinkler system.
The following conditions were observed.
1. Three inch handline consisting of thirty four %4 sprinkler heads
'7A,q

2. No pressure gauge nstalled on system.
3. Only twenty-seven sprinklers were operating due to low water flow.
My calculations are as follows: 7/16 sprinkler head @ 20 psi (estimated) = 1.59 gpm.

27 x 1.59 = 4293 gpm .

42,93 divided by 448 = 0.0958 cfs
This may or may not be an accurate measurement due to the estimation of pressure in the

system however it may reflect the potential for impact of further appropriation of the spring s
source which supplies Mr. Guerrero's system.

cc; Dan Guerrero

Y

Department of Water Fotources
FROTESTANT'S
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'property located in the approximate NE1/4 SEl1/4, Section 10,

Deperigie: of Woter Racourcas
RCTESTANT S

GRANT OF EASEMENT AND WATER RIGHTS !

INDENTURE made this 17th day of March, 1980 by and

between DONALD FROST and NAOMA FROST, husband and wife, and

DON A. MANN and GLENDA G. MANN, husband and wife, ("grantors"),

and GARY R.L. OLIVERSON and ELISE M. OLIVERSON, husband and

wife, ("grantees").

WHEREAS grantees are the owners of approximately 29.77

acres located in the SW1l/4 NEl1/4 and the NW1l/4 SEl1/4 of

Section 10, T. 13 N., R. 18 E., B.M., Custer County, Idaho

described in the deed from grantors to grantees recorded
September 22, 1977 as instrument no. 145397 , records of
Custer County, Idaho; and

WHEREAS grantors have agéeed to convey certain water
rights and an easement for use in connection with grantees'
land to grantees, NOW, THEREFORE,

IT IS MUTUALLY AGREED AS FOLLOWS:

1. Grantors hereby grant to grantees an easement 40 feet

in width, for maintenance and construction of a ditch or

pipeline to a certain existing natural spring on grantors'

T. 13 N., R. 18 E., B.M., which strip shall ke 20 feet on

either side of a center line consisting of the middle of a

- . . . & !
natural creek drainage extending from the Southeasterly boundary |

of grantees' land described above; running Southeasterly acrﬁgs 5
grantors' real property in said NE1/4 SEl/4 of Section 10 to

and including said existing natural spring, located approximat?lg

: : |
4¢ feet North of the South boundary line of said NE1/4 SE1/4.:\ g

N

Section 10,

2. Grantors further grant to grantees the waters from

said natural spring, with the exception of 1,200 gallons of

~water per day therefrom, for domestic use only to four homes

at 300 gallons per day per home, reserved unto grantors,

e
LR
a
B et g R R Y Ao 8
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g 3. Grantors further grant to grantees the right to

develop the existing natural spring within an area having

a radius of 50 feet from the center of said spring, provided
:that such development is done in.:an environmentally acceptable i
manner with minimum surface damage to grantors' property. ;

4. Grantors further reserve a 20 foot right of way across !
the 40 f&ot easement granted herein for road and utility
purposes, to belocated upon survey of said easement, as
hereinafter provided.

5. Grantors shall cause the 40 foot easement to be surveyed :
prior to July 1, 1981 by a surveyor licensed in the State of
Idaho and a legal description thereof prepared, the costs of
which survey and description shall be borne by grantors.

Grantors shall thereupon execﬁte a good and sufficient Grant

i of Easement and Water Rights for such described easement and

the water rights herein set forth, subject to the exceptions

and reservations hereinabove set forth.
6. The agreements herein shall bind and inure to the heirs, .
successors and assigns of each of the parties hereto.
IN WITNESS WHEREQF, the parties have hereunto set their

hands the day and year first above written,

Gary R.L. Ollverson, graqu

o }

e

_ Elise M. Oliverson, grante
3 by Gary R.L. Oliverson her
! attorney in fact

Glenda . Mann, grantor ' ' i

. © GRANT OF EASEMENT AND WATER RIGHT
"' PAGE 2 .

4
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f Rasourees

~ e Admitied J-v;*)-*-:f*fé e
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general taxes to be prorated as herein set forth; all reservations

in patents or state grants or in the laws authorizing the

i . . .
issuvange thereof; the bonded debt of any taxing unit; all zoning
+ and land use requirements and restrictions imposed by any govern-

i mental|unit; requirements and restrictions provided by any fire,

! puilding, plumbing, electrical and other codes imposed by any

I governmental unit; all easements and rights of way, including

. roads, ditch and utility of sight and record, under, over and
i across| the premises, .including a ten foot easement contained

i in the|deed from Donald Frost et ux et al to Gary R.L. Oliverson

i et ux, recofded September 22, 1977 as instrument no., 145397,
; A

recordr of Custer County, Idaho; and the Land Bank mortgage

i hereinafter described which Land Bank mortgage seller agrees to
it , , . .
! satisfy prior to or simultaneously with the payment in full by
:! -
1

' buyer Tf_the deferred portion of the purchase price,
o
" WATER RIGHTS AND EASEMENT. Seller agrees to provide certain

'//T water Tights and an easement to a spring located on real property

[

! adjacent to the premises, the general form of such easemen&lﬁiigé
t —

TITLE INSURANCE. Buyer acknowledges receipt of a standard

form title insurance commitment showing marketable title and
insuring the title of seller for the benefit of the buyer, and
buyer accepts the condition of title to the premises, with the

r'exceptﬁons set forth in such commitment.

in their present condition, and the seller has made no represen-

regarding income to be derived from or any other conditions of

the prﬁmises; except as expressly set forth in this contract.

POSSESSION, USE AND OCCUPANCY. It is understood and agreed i
=7 ;
that bdyer may have possession of the premises on and after the

]
| CONTRACT OF SALE
!'l PAGE 4 “ -"“{* .

. 5 L]
._!
{
;
c

! CONDITION OF BUSINESS AND PREMISES. The buyer has inspected ;;

i, the premises sold hereunder, and agrees to accept the same "AS IS";.

tations or warranties, including no representation or warranty P
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204 WARRANTY DEED—LONG FORM &I

lf)epartment of Water Resource
PROTESTANT'S. -

| Exnibit D (pvt2)
. ‘Date Admitted

Ef}éljfgt):_
CT 11 1996 C202261

in the year-of our Lord one. thousand :nine. hundred and -elghEy nm’*dmm

- - .
1 . .
.

THIS INDENTURE Made thts

between GARY R.L. OLIVERSON and ELISE M, OLIVERSON, husband and wife,

of Rice County of

State of Washington | the part iegof the first part, and
D.C. Guerrero, a single man, '

of o | ‘Challis Cmnmyof Custer

State of Idahb - -the party of the second part

WITNESSETH That the said parties of the first part, for and in conmderatmn of the sum of
DOLLARS,

of the United States of America, to in hand paid by the

said party of the second part, the receipt whereof is hereby acknowledgec*, ha granted, bargained

and fof sale by Byms-York Compuaty, Bolse . . -

and sold, arid by these preserts do
of the second part, and to his

gituated in Custer

grant, ba.rgam, sell, convey and confirm unto the said party

heirs and assigns forever, ail the following described real estafe,

County

cC.C.

State of Idaho, to wit:

A fraction of the SWl1l/4 NE1/4 and of the NWl/4 SEl/4,
Section 10, Township 13 North, Range 18 East, Boise
'Merldlan, Custer County, Idaho, descrlbed as:

Commencing at the Southeast corner: of the SW1/4 NE1/4,
Section 10 and the Point of "Beginning; thence ‘ -

South 58°10°'06" West, 378.28 feet; thience
North 47°46'42" West, 400.28 feet; thence
South- 76°52'31" West, 251.16 feet; thence
South 64°42'31" West, 274.95 feet; thence
North 49°04'21" West, 151,34 feet; thence

South 89°04'02" West, 93.97 feet to the Southwest

Corner of the said SW1l/4 NE1/4; thence
North 22°27' East, 200.4 feet; thence
North 26°37' East, 600.0 feet; thence

North 44°11' East, 834.5 feet, more or less, to the
North line of said SW1/4 NEl/4; thence

North 89°41'04" East, 383.19 feet to the Northeast

corner of said SWl/4 NEl/4; thence

South 00°05'37" West, 1326.43 feet to the Pant of

Beginning.
SUBJECT TO:

1) A 10 foot easement contained in Deed from Donald Frost

and Naoma Frost, husbaffd and wife, and Don A. Mann and Glenda

G. Mann, husband and wife, to Gary R. L. Oliverson and Ellse M.
Oliverson, husband and wife, recorded September 22, 1997, '
instrument no. 145397, records of Custer Cohnty, Idaho.

2) A mortgage dated August 25, 1977, from Gary R. L. Oliverson
‘and Elise M. Oliverson, husband and wife, to the Federal Land

Bank of Spokane, a corporation; securing the payment of $48,000.00
and interest, recorded August 29, 1977, as instrument no. 144644,
records of Custer County, Idaho.

-

TOGETHER WITH: ' A ' T s
1) All water rights and grantors® 1nterest in all mlneral rights
appurtenant to the premlses.

i o

EAQL CRAME NSO 4 o
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. 2) An easement, 40 feet in width from the Southeast corner
of the premises southeasterly to a natural spring located
approximately 40 feet North of the South boundary line of the
NE1/4 SEl1/4, Section 10, T. 13 N., R, 18 E., B.M.; and the
waters from said natural spring Wlth the exception of 1,200
gallons of water per day therefrom.

RECEIVED
0CT 11 1996

Dapartment of Waler Resotvces

TOGETHER With all and singular the tenements, hereditaments and appurtenances thereunto
belonging or in anywise appertaining, the reversion and reversions, remainder and remainders, rents,
issues and profits thereof, and all estate, right, title, and interest in and to the said properly, as well

in law as in equity, of the said parties of the first part:

TO HAVE AND TO TIOLD, All and singular the above mentioned and described pr.emises.
together with the appurtenances, unto the party of the second part, and to  hig heirs and
assigns forever. And the said partjes of the first part, and their heirs, the said premises
in the quiet and peaceable possession of the said part of the second part,
heirs and assigns, against the said parties of the first part, and their heirs, and against all
and every person and persons whomsoever, lawfully claiming or to claim the same shall and will
WARRANT and by these presents forever DEFEND.

IN WITNESS WHEREOF, The said part{ g of the first part hayg hereuntoset their

hands and sealg the day and year first above written

SIGNED, SEALED

DELIVERED IN PRESENCE OF )
/gx{ 4 R A [Seal
L] L L) l 1
NV A 7 S P [Seal]

f&’ _____________ - A‘/ oy e Y [Seal]
Eli M. Oliverson by jher ttorney ,
£

in. t,--Gary B. L. -Oliverson —— o | mees e [Seal]

! Ve
STATE OF I))Aﬁ, Wae
84,
County of 53 Lsoadren
On this \gh u_uwi*vk day of March in the year 19 8¢ , before me

a Notary Public

in and for said State, personally appeared Gary R.L. Oliverson, known to me to be
the person whose name is subscribed to the within instrument as the
attorney in fact of Elise M. Oliverson, and acknowledged to me that he
subscribed the name of Elise M. Oliverson thereto , and

known to me to be the person whose name - is . subseribed to the within instrument, and

acknowledged to me that he executed the same.._\

IN WITNESS WHEREQT, 'I*have hereunto ot my—h d-and-a my official seal, the day and

year in this certificate ﬁrsf .3,l)ove- ﬁ'ﬁtten

F P .ﬁ'“ L L2 Y

e f\,u

e e . > - :
RPN S TIPS X 2 ot&ryﬁ e |
u o "'-J"-“:o B &\ UL
e 5 a Residing at .. N ...Idaho,
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WARRANTY DEED

—T0—
Dated—ﬁ%_&__, 172>
STATE OF IDAHO, }
B3.

County of C{,(,é:&:t

I hereby certify that this instrument was

filed for record at request of ..o -
......... 0 CQW_"
at....... / U minutes past..... !l _________ -

Ex-Officio Reccorder.
Députy.
w7

AYME-YONK COMPANY, BISE




TID L. SPRINGER
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THE PARTIES hereto are GARY R.L. OLIVERSON and ELISE M.

OLIVERSON husband and w1fe

single may

AG%EEMENT:

as follows‘

SALE oF PREMISES

("buyexr").

shall buy that certain real property (herein called the "premlses“?

. S R . .
which term Includes all buildings, impraovements and fixtures now

|

or hereaﬁter placed upon such real property, all water righta,

ot

@

Department of W

sier Resources

?0? \JTH\IT S

Y

Exnibil - ‘ _
Data Admitted _‘rg,x:’l_i'/:zéi &
Te

CONTRACT QOF SALE

("sellexr"),

Ao~

and D.C. GUERRZRO,

a

"It is mutually agreed by and between ths parties

The seller shall sell and the buyer

e

! ©
seller'siinterestAin any mineral rights, and all other appurten-- ;

ances) sﬂtuated in Custer County, Idaho and described as follows:
\ S

A fraction of the SWl/4 NE1/4 and of the NW1/4 SEl/d,
Township 13 North, Range 18 East,
described as:

Me

Commenc1ng at the Southeast corner of the SW1/4 NE1/4 .
Sectlon 10 and the Point of Beginning;
South‘

Norﬁh

South -

South
Norith
South

Corner of the said SW1/4 NEl/4;

Section 10,
%idian,

58°10*06"
47°46' 42"
76°52'31"
64°42"'31"
49°04'21"
89°04'02"

Custer County,

Idaho,

West, 378.28 feet; thence
West, 400,28 feet; thence
West, 251.16 feet; thence
West, 274.95 feet; thence
West, 151.34 feet; thence :
West, 93.97 feet to the Southwest

North 22°27' East, 200.4 feet;

North 26°37°

North 44°11'

East, 600.0 feet;
East, 834.5 feet,
North line of said SWl1/4 NE1l/4;
North 89°41'04" East,

thence
thence
thence
more or less,
thence

- corper of said SW1/4 NEl/4; thence

South 00°05'37" West,

Beginning.

k

PURCHASE PRICE IThe buyer shall pay to the seller for the

f

thence

Boise

to the

383.19 feet to the Northeast

1326.43 feet to the Point of

premlses a purchase prlce of $120,000.00 as follows.

$500 oo ,, representlng earnest monay heretofore paid

by buyer.




® ) Yoo 77

e
RECEIVED
Gregory W. Moeller
of RIGBY, THATCHER, ANDRUS, DEC 2 6 1397
RIGBY, KAM & MOELLER, Chartered Dopatent o Wr B
Afttorneys at Law
* 25 North Second East

Rexburg, Idaho 33440
Telephone: 208 356-3633

Attorneys for Appellant Daniel C. Guerrero

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO IN AND FOR THE COUNTY OF CUSTER

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 72-07541 IN THE NAME
OF EARL CRANE

Case No. CV 97-33
DANIEL C. GUERERRO, ‘
Appellant APPELLANT’S BRIEF

V8.

IDAHO DEPARTMENT OF WATER
RESOURCES, and EARL CRANE,

Respondents.

COMES NOW the Appellant, DANIEL C. GUERRERO, by and through his
attorney of record, Gregory W. Moeller, of Rigby, Thatcher, Andrus, Rigby, Kam & Moeller,
Chartered, and pursuant to the Court’s “Minute Entry and Order - Notice of Hearing,” dated

November 18, 1997, hereby submits this “Appellant’s Brief.”
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STATEMENT OF THE CASE

A. Nature of the Case and Course of the Proceedings.

On October 2, 1996, the Department of Water Resources conducted a héaring in
Challis, Idaho, on the Application of Earl Crane (hereinafter “‘Crane”) and the Protest of Daniei C.
Guerrero, dba Garden Creek Ranch (hereinafter “Guerrero™). Neither party was represented by
counse] at that hearing.

Two weeks later, on October 16, 1996, L. Glen Saxton, Hearing Officer, issued a
Recommended Order granting the Application for Permit. On November 7, 1996, and again on
November 12, 1996, Guerrero, pro se, filed a “Petition for Reconsideration of a Recommended
Order and Request an Oral Argument Before the Director.” On November 13, 1596, the Hearing
Officer issued an “Order Denying Petition for Reconsideration.”

On December 3, 1996, Protestant submitted a request to the Director of the
Department of Water Resources for thirty (30) days additional time to file exceptions or to brief
legal issues related to the Hearing Officer’s Recommended Order upon the grounds that he needed
the additional time to seek advice from an attorney. On December 4, 1996, Karl J, Dreher,
Director of the Idaho Department of Water Resources, issued an order granting Guerrero 28
additional days to file a brief, extending the deadline to January 2, 1997,

On December 20, 1996, L. Glen Saxton, Chief of the Water Allocation Bureau,
forwarded some additional information to Guerrero, including a file memo from Allen Merritt,
dated September 9, 1996. Agency Record, pp. 98-101. The memo included a map, presumably
drawn by Mr. Merritt. This map showed the location of the springs in question, Guerrero’s
historical point of diversion, and appears at first glance to show quite plainly how there is an
APPELLANT’S BRIEF - Page 2
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interconnection between the various springs involved.

Based upon this and other information, Guerrero filed a Brief in Opposition to
Recommended Order. However, the Idaho Department of Water Resources (hereinafter “IDWR™)
issued a “Permit to Appropriate Water to Earl Crane” on February 14, 1997. Four days later, on
February 18, 1997, the IDWR mailed its “Final Order,” dated February 13, 1997. On March 14,
1997, the Appellant filed a Notice of Appeal. Following settlement of the transcript and
completion of the Agency Record, the Court scheduled this matter for briefing.

B. Statement of Facts.

The real property currently owned by the Respondent, Earl Crane, and the
Appellant, Daniel C. Guererro, was formally owned by Donald P. Frost, Naoma Frost, Don A.
Mann, and Glenda G. Mann. They had sold part of their land to Crane (see Applicant’s Hearing
Exhibit “1""), part to Gary R. L. Oliverson and Elise M. Oliverson, and part to other third parties.

On March 11, 1988, Guerrero entered into a Contract of Sale with Oliversons and
received a Warranty Deed dated March 11, 1988 (see Protestant’s Hearing Exhibits D (Parts 1 and
2)). Pursuant to the Contract of Sale, dated March 11, 1988, Oliversons conveyed to Guerrero
“certain water rights and an easement to a spring located on real property adjacent to the premises,
the general form of such easement being attached hereto.”

The document referred to in the contract is the “Grant of Easement and Water
Rights™ granted by Donald Frost, Naoma Frost, Don A. Mann and Glenda G. Mann to Guerrero’s

predecessors, Gary R. L. Oliverson and Alise M. Oliverson (see Protestant’s Hearing Exhibit C).

'Copies of all relevant exhibits introduced at the hearing are attached to the Transcript on
Appeal, pp. 45-58.

APPELLANT’S BRIEF - Page 3
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These documents form the basis for the “Claim of Water Right No. 72-04117" which was filed in
1982 by Guerrero.

Crane partially developed two spring areas near Guerrero’s property by excavating
along the springs and constructing a collection systeﬁl which was connected to the spring areas by
a pipe. The upper spring collection area is located upon property owned by Jeffery P. Pedersen
and the lower spring collection area is located on Crane’s 4-acre parcel. Crane estimated that the
combined flow from both areas was approximately .05 gallons per minute. Crane leveled two
areas of his property with the apparent intention of building houses there which would use this.
water.

On July 24, 1996, Guerrero filed a protest with [IDWR against Crane’s Application
for Water Permit No. 72-07541. Agency Record, pp. 26-27. The basis for Guerrero’s protest
were as follows:

1. Guerrero alleged that he held an earlier and prior water right and permit to the
water flowing from the spring claimed as the point of diversion by Crane.

2. There is not an adequate flow of water from the point of diversion to even fulfill
the prior right, let alone Crane’s application.

3. Any further diversion of water wxll interfere and diminish the flow available to
Guerrero.

4. Crane had installed the water system prior to obtaining a permit; and

5. Crane’s actions have caused a decrease in the regular spring flows and it a
disruption of the channels of water flowing to Guerrero.

Apparently, in preparation for the QOctober 2, 1996, hearing, Allen Merritt went to
Guerrero and Crane’s properties and observed the water rights at issue. He prepared an internal
memo dated September 9, 1996, reporting his findings. Although the details of that memo will be

APPELLANT’S BRIEF - Page 4
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discussed in more detail later in this brief, suffice it to say for the time being that Merritt’s memo
concluded that it was “impossible to tell” how the parties’ water rights were interconnected.
Agency Record, pp. 124-127. However, following the hearing on October 2, 1996, the Hearing
Officer’s Recommended Order of October 16, 1996, concluded that “there was insufficient data™
to determine the connection between the spring area sought by Crane and Guerrero’s water rights.
Agency Record, pp. 52-57.

Guerrero’s water right does not stem from a clearly defined spring. Guerrero
diverts wafer from a spring and creek approximately 200 yards long. Crane’s application seeks to
take water from above the 200 yard long point of diversion used by Guenero. Agency Record,
pp. 19-21. The fact that Crane’s point of diversion was upstream from Guerrero leads to a logical
and fair conclusion that Guerrero would be affected by additional diversions upstream and above
his point of diversion.

Apparently not considered by IDWR were documents in its own records
concerning complaints made by Guerrero against Crane’s upstream diversion of water. On
August 25, 1995, Bob Foster from IDWR’s office in Salmon, Idaho, visited the site and
determined that an illegal diversion pipe existed. He took photographs and made notes. Asa
result of Mr. Foster’s investigation, on September 6, 1995, Allen Merﬁtt sent a letter to Crane
recognizing Guerrero’s complaint that the diversion works constructed by Crane had reduced the
fiow of a nearby spring which supplied Guerrero’s prior water right. The letter also confirms that

at the time this was occurring, Crane did not have a permit to appropriate water.?

*This letter was attached as “Exhibit ‘A’ to the “Affidavit of Daniel C. Guerrero™
(Agency Record, pp. 84-86). For some reason, the Agency Record did not contain a copy of the
attachment to the Affidavit. The September 6, 1995, letter to Crane from Allen Merriit has been
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Bob Foster apparently visited Guerrero and Crane’s property several other times.
On August 27, 1996, Mr. Foster performed a measurement of Guerrero’s sprinkler system. The .
results of that measurement were introduced as evidence at the hearing as Protestant’s Hearing
Exhibit “A.” (See also Agency Record p. 102). Foster concluded:

This may or may not be an accurate measurement due to the estimation of the

pressure in the system. However, it may reflect the potential for impact of further

appropriation of the spring s [sic] source which supplies Mr. Guerrero's system.

Because Guerrero feels he provided adequate information establishing a
hydrological connection, and because such information clearly existed in IDWR’s own files,
Guerrero has appealed the agency’s decision.

ARGUMENT

I. IDWR’s own records suggests a hydrological interconnection between the
springs used by Guerrero and the spring areas sought by Crane.

Unfortunately, it appears that neither party was represented by counsel at the
October 2, 1996, hearing. Furthermore, neither side provided any expert testimony at that
hearing. However, there exists ample information in [IDWR’s own file which raise serious
question as to the connection of the water rights at issue. This evidence, which IDWR had access
to at the time it reached its “Final Order” was ignored by IDWR. This evidence raises enough
questions that Crane should have been required to rebut or answer these concemns prior to the
issuance of a permit.

For example, the Memorandum from Bob Foster to Allen Merritt, dated August

27, 1996, indicates that only 27 of Mr. Guerrero’s 34 heads were operating due to low water flow.

attached to this brief as Brief Exhibit “1.”
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Agency Record, p. 117. Even if the methodology or adequacy of this memorandum is somehow
questioned by Crane or IDWR, no follow up studies were ever done. In essence, although IDWR
performed tests indicating there was a possible connection, they failed to follow through with
further investigation that would have conclusively answered the question.

Furthermore, an internal file memo written by Allen Merritt, dated September 9,

1996, concluded as follows:

It wounld appear that during high over land runoff the drainage from Crane would
make it to [Guerrero’s] historical P/D but I’m not convinced that when this
drainage sinks including the springs that hydrologically the water enters the pool or
provides water to what has historically been diverted by [Guerrero]. It quit{e}
possibly sinks and goes under the what is gathered by [Guerrero] or possibly a
portion of it may contribute to the unnamed stream flowing to the [Guerrero)
pond. It did not appear at the day I visited the pool that there was springs rising in
the pool itself. As for the stream it was impossible to tell [sic]. {Emphasis

added). Agency Record, pp. 98-99.

It is clear that IDWR’s own investigation could not rule out a hydrological connection between
Guerrero’s rights and Crane’s proposed point of diversion.

It is worth noting that even the Hearing Officer’s Recommended Order of October
16, 1996, expressed uncertainty when he made the following finding:

There was insufficient data available to show whether the springs
located in the SWNESE Section 10 used by the protestant and the
spring area sought by the applicant in the SWNESE Section 10 are
hydraulically connected. Water from the spring area developed by
the applicants sink[s] into the ground suggesting that the springs
could be privately owned springs [sic]. (Emphasis added). Agency
Record, pp. 53-54.

In short, it appears that the Department of Water Resources has made an important
decision conceming this matter although there is still a great deal of uncertainty and conflicting
data. Had either of the parties consulted with an attorney, prior to the hearing on October 2, 1996,

APPELLANT’S BRIEF - Page 7 .
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they in all likelihood would have presented expert testimony or engineering reports to resolve this
issue. However, whether attomeys were involved or not, IDWR still had the responsibility to not
only provide a fair hearing, but to perform a thorough evaluation of the facts. Guerrero presented
enough questions at the hearing, and later, when he filed his “Brief in Opposition to
Recommended Order,” dated December 31, 1996, the Department should have taken a closer
look.

II. IDWR has a duty to thoroughly investigate these matters before issuing a

permit for use of waters of the State of Idaho.

The specific duties of IDWR are set forth in the Constitution of the State of Idaho

Article XV, Section 7, and in Idaho Code §§ 42-1701, 42-1706, and 42-1805. Part of these duties
include the following responsibilities:

(3) To conduct surveys, tests, investigations, research,
examinations, studies, and estimates of cost relating to availability
of unappropriated water, effective use of existing supply,
conservation, storage, distribution and use of water.

(4) To prepare and compile information and data obtained and to

make the same available to interested individuals or agencies. 1.C.

§§ 42-1805(3) and (4).

Idaho Code § 42-203A(5) provides that “[i]n all applications, whether protested or
not protested, where the proposed use is such (a) that it will reduce the quantity of water under
existing water rights, . . . the director of the Department of Water Resources may reject such
application . . . or may partially approve and grant a permit for a smaller quantity of water...”
Armed with the provisions of this statute, the Director may exercise considerable discretion over

applications for a permit to use the waters of the state. This is especially true where an injuryto a

senior right holder is alleged.
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The authority that the Department of Water Resources has over the waters of this
state is an important trust, involving perhaps the most vital natural resource to our state’s
economic survival. The Department has taken this responsibility seriously over the years and has
carefully exercised stewardship over the water of the State of Idaho. However, in the case at
hand, it appears that the IDWR has somewhat abrogated this responsibility.

For example, despite the possible connection noted in the Department’s internal
file memo (Agency Record, pp. 98-101), the uncertainty expressed in the Recommended Order
itself (Agency Record, pp. 52-57), and the report of Bob Foster, the hearing officer went ahead
and recommended granting Crane’s Application for a Permit. (Agency Record, p. 102). Guerrero
respectfully submits that before granting a permit for the use of such a precious resource of the
state, the Department should have engaged in a deeper, more certain analysis of the water rights at
issue in this matter.

II1. IDWR failed to correctly apply the criteria set forth in I.C. § 42-203A(5).

Idaho Code § 42-203 A(5) sets forth six criteria that the hearing officer must
consider in issuing any water right, whether protested or not:

In all applications whether protested or not protested, where the proposed use is

such (a) that it will reduce the quantity of water under existing water rights, or (b)

that the water supply itself is insufficient for the purpose for which it is sought to

be appropriated, or (c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes, or

(d) that the application has not sufficient financial resources with which to

complete the work involved therein, or (¢) that it will conflict with the local public

interest, where the local public interest is defined as the affairs of the people in the
area directly affected by the proposed use, or (f) that it is contrary to conservation

of water resources within the State of Idaho . . .

Each of the pertinent factors will be discussed in more detail below.
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A. Crane’s proposed use will decrease the guantity of water available to
Guerrero.

This agreement was more fully addressed in Argument I of this brief. Tests
conducted by Foster confirmed that Guerrero had inadequate water to operate all of his sprinkler
heads. Guerrero’s water right (No. 72-04117) shows .56 c.f.s. and .68 c.f.s., for a total of 1.24
c.f.s. However, Bob Foster’s report showed Guerrero, after diversion by Crane, was only
receiving 0.0958 c.f.s. (Agency Record, p. 102). Guerrero is already getting less water than he is
entitled to since Crane has begun diverting water. This commenced even prior to the issuance of
the permit. The evidence was unrebutted by Crane and not safisfactorily resolved in any of

IDWR’s decisions.

B. The water supply is insufficient for the purpose for which it is sought to be
appropriated.

In order to develop the water right in the manner consistent with the permit Crane
has sought, Crane must establish that the .04 c.f's. per second claimed actually exists and will be
adequate for two households. (See Crane’s Application for Permit, Agency Record, pp. 1-6).
There appears to be no evidence in the record to suggest that a year round .04 c.f.s. supply is
available. Absent this proof, we cannot just merely assume that the water supply is sufficient for
Crane’s proposed use and the application should have been denied.

C. Not sufficient financial resources. |

The Idaho Supreme Court has held that the applicant has the burden to establish
that it is “reasonably probable” that they will be able to obtain the necessary financing within five

years to complete the project. Shokal v. Dunn, 109 Idaho 337, 707 P.2d 441 (1985). This was

Crane’s burden of proof and he did not meet it. There is no evidence in the record to establish the
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Crane has the financial resources to create diversion works capable of supplying year around
water in the amounts proposed.

D. Local public interest.

The local public interest is defined as “the affairs of the people in the area directly
affected by the proposed use.” 1.C. §42-203A(5)(e). In this case, the area directly affected by the
proposed use is potentially very large. Guerrero and several other water users are in the area of

the proposed use.

The law is clear that the burden of proof on the issue of local public interest lies
with the applicant. Shokal v. Dunn, 109 Idaho 330, 707 P.2d 441 (1985). Crane had the burden
at the hearing to prove why it was in the local public interest for his application to be granted.
Only if that burden is met does Guererro have the obligation to prove to the contrary. It is
Guererro’s position that Crane never met his burden. Even if that were not true, we believe
substantial evidence was presented at the hearing to establish that Crane’s application is not in the
“local public interest.”

IV. Legal and equitable alternatives exist which would allow IDWR to make
a more thorough and accurate decision in this matter.

IDWR apparently concluded that in the interest of resolving this matter quickly,
they should adopt the Recommended Order despite the uncertainty expressed therein and despite
the possibie connections noted in IDWR s internal files. However, better alternatives exist.

The Department could have ordered that the Application for Permit be held in
abeyance and allow a test year in 1997. Such a decision would have allowed both parties an

opportunity to bring in experts to examine the issues related to this water right and to determine
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whether or not there is a hydrological interconnection. The Department would also have had the
opportunity to allow its own experts to make similar observations or tests. However, none of this
was done. Guerrero respectfully submits thét this Court has the authority to refer this matter back
to the agency and instruct them to review and scrutinize this matter further before granting the
Permit. 1t is far more important to the interests of the State of Idaho, as well as Mr. Guerrero’s
interests, that this matter be done right, rather than just quickly.

Neither Crane nor Guerrero presented much evidence in addition to their own
testimony on the issue of the hydrological interconnection. Guerrero later submitted a
Memorandum dated August 27, 1996, from Bob Foster to Allen Mermitt in an effort to prove
damage to his own water right from Crane’s use. Agency Record, p. 102. However, the Hearing
Officer concluded in his Order Denying Petition for Reconsideration, that the examination on
only one date may not be indicative of the flow available to Guerrero throughout the year. The
only way the Department can make such a statement with certainty is to allow the matter to be
postponed for a year so that the system can be tested at various times to determine whether or not
there is actually any damage. Guerrero believes and respectfully submits that if there is any
uncertainty in the allocation of a valuable resource of the State of Idaho, the Permit should not be
granted until a better, more certain decision can be reached.

CONCLUSION

Guerrero has raised serious issues which are worthy of closer consideration.

Guerrero believes that it is in the public interest of the State of Idaho for IDWR to give this matter

closer scrutiny and investigation before issuing a permit to Crane. Hearings before the
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Department of Water Resources, as in any administrative or judicial forum, should be quests for
the truth. In this case, it is clear from all of the evidence that the truth may not be yet known. We
believe that the truth can only be discovered if [DWR is ordered to allow both parties the
opportunity to more fully evaluate the irrigation system and the hydrological interconnection of
the water rights, prior to reaching a conclusion.

RESPECTFULLY SUBMITTED This 23rd day of December, 1997.

&7 /Z;éﬁ

Ty W. Mogller
of igh cher, Andrus, R1gby,
& Moeller, Chartered
Attorneys for Appellant
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 23rd day of December, 1997, a true and
accurate copy of the foregoing was sent by U.S. Mail, postage prepaid, to the following:

Phillip J. Rassier
Water Resources Unit
1301 N. Orchard St.
Statehouse Mail
Boise, ID 83706

Earl Crane
P.O.Box 11
Challis, ID 83226

G. Michael Lee
P.O. Box 1010
Challis, ID 83226

Honorable James C. Herndon
Custer County Courthouse
P.O. Box 385

Challis, ID 83226

Honorable James C. Herndon {courtesy copy)
Bingham County Courthouse

P.O. Box 1028
G DU

Blackfoot, ID 83221
Gregfziv/ﬁﬁe ler 4
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* . DEPARTMENT OF WATER RESOURCES |
Sonthem Rqann 222 Shoshose St. East, Twin Falls, Idaho _-s.mwﬁ- }% m
PHILIP E. BATT
Governoz

Saptenhar 6, 1995 o ' KARL % DREHER
' - parl crane .
Challis, ID 83226

- RE: AC@Fiﬂ:int rag'ardinq ill;gal watar use and injury to watsr right

-  Dear Mr. .Ci'anaﬁ %

" our office has rsceived a complaint about a spiing - davelopment
' reported to have been racently made by you in the Challis area naar
tha NWINWySE%, Section 10, Twp.13N, Rge.l13E, B.M.

The complaint alleges that you constructad a spring diversicn
earlisr this yvear and that the divarsion of water has reducead the
flow of a nearby spring which suppliea water to a prior watar
right. On August 25th, 1995, Bob Foster from our Salmon Office
visited tha sits and confirmed a diveraion pipe exists. : :

T have mearched.cur water right racords and find that no wvataxr
right permit for your davelopment aexists. Please ba awara that
‘sinca 1971 to develop a use frem a spring.requires a permit. Since
ne right or permit exists in our records I raguaest your cooperation
in: : - 3 : ;
=identifying what watar right covers your davelopment if
our rescords: ara not correct. o ' . _
-iean_ thas diversion from tha spring if you have no water
right. - o Co -
-&/or cbtain a valid parait or water right for your
. developmant. . S ‘

. Pleass respcnd tp our offica within 14 days of tha data of this
lettar as to. ths status of your project. Please nota that if -you
apply for & permit it will be subiact to prior water rights and
cpen for public protast. Pleasa also note that to .divert water in .
Idaho without a valid water right is illsgal pursuant to §42-351,-
Tdaho Coda and subject to civil panalties af up to 3100 par day.

. If you have quastions reqnxding'thia: matter please’ f-i_lE free to
contact . our offica.’ D ~ :

i

-~ Allen Merritt, PE
Bqutham Region Manager

cC: Bob Foster - IDWR (Salmon) - -
Glen Saxton - IDWR (State offics) |

-~ CEMI”Q Our Cantannial Yoar ofSamm lo Id’n’w 1808.1008. —
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 72-07541 IN THE ) AGENCY’S CERTIFICATE
NAME OF EARL CRANE ) OF RECORD

)
STATE OF IDAHO )

) ss

County of Ada )

I, Karl J. Dreher, Director of the Idaho Department of Water Resources, do hereby
certify that the above and foregoing record in the above-entitled matter was compiled and
bound under my direction, and is a true and correct record of the pleadings, papers and
proceedings therein contained and that said record contains true and correct copies of the
papers and pleadings as shown in the index to this record.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the

Department of Water Resources at Boise, Idaho, this /4™ day of July, 1997.

KARL J.\PREHER
Director

MICRO=meD
TEB 22 apm
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION
FOR PERMIT NO. 72-07541 IN THE
NAME OF EARL CRANE
ORDER SETTLING
TRANSCRIPT

DANIEL C. GUERRERO,
Protestant-Appellant,
VS.

(Custer Co. Case No. CV-97-33)

IDAHO DEPARTMENT OF WATER
RESOURCES, and EARL CRANE,

Respondents.

M Mg M M’ S e’ Yt Sumr g Sagr’ Sapr’ Sapr e’ Nupr Na S

TO: ALL PARTIES OR THEIR COUNSEL OF RECORD

YOU ARE HEREBY NOTIFIED, That pursuant to L.R.C.P. 84(0), the transcript of the
testimony and proceedings of the hearing before the Department of Water Resources in this matter
was lodged with the Department and made available to the parties on May 28, 1997. No objections
to the transcript were filed before the Department by the Appellant or the Protestant and the
Department staff has not identified any corrections. The settled transcript with the Agency Record

will be filed in district court pursuant to L.R.C.P. 84(p).

Mic -
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NOW, THEREFORE, IT IS HEREBY ORDERED that no objections being made to the
transcript in this proceeding before the Department; the transcript is hereby settled pursuant to the
provisions of LR.C.P. 84(0).

DATED This 2k day of June, 1997.

KARL J. RREHER

Director

ORDER SETTLING TRANSCRIPT, p. 2



CERTIFICATE OF SERVICE

I hereby certify that I served a true and cotrect copy of the following described document on
the persons listed below by mailing in the United States mail, first class, with the correct postage
affixed thereto on the 2@ day of June, 1997.

Document served: ORDER SETTLING TRANSCRIPT

Persons served: Gregory W. Moeller
Rigby, Thatcher, Andrus
Rigby, Kam & Moeller, Chrtd.
25 North Second East
Rexburg, Idaho 83440

Eart Crane
P.O.Box 11
Challis, Idaho 83226

G. Michael Lee
Attorney at Law
P.O. Box 1010
Challis, Idaho 83226

Ethel Peck

Clerk of the Seventh District Court
P.O. Box 385

Challis, Idaho 83226

Deborah Drew-Ellis
Legal Secretary
[daho Department of Water Resources

ORDER SETTLING TRANSCRIPT, p. 3
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION )
FOR PERMIT NO. 72-07541 IN THE )
NAME OF EARL CRANE )
)
)
DANIEL C. GUERRERO, )
) NOTICE OF LODGING
Protestant-Appellant, ) OF TRANSCRIPT
)
VS, ) (Custer Co, Case No, CV-97-33)
)
IDAHO DEPARTMENT OF WATER )
RESOURCES, and EARL CRANE, )
)
Respondents. )
)

TO: ALLATTORNEYS OR PARTIES OF RECORD AND THE DISTRICT COURT
YOU ARE HEREBY NOTIFIED, pursuant to LR.C.P. 84(0), that the transcript of
the testimony and proceedings of the hearing before the Department of Water Resources
(IDWR) in this matter is now deemed lodged with the Department in accordance with
LR.C.P. 84(k)(2).
YOU ARE FURTHER NOTIFIED, that the appellant, Daniel C. Guerrero,
previously paid $100.00 for the preparation of the transcript, and that a balance of $20.00 is

due and payable to the Department of Water Resources. That a copy of the transcript is

NOTICE OF LODGING OF TRANSCRIPT, Page 1 MICROFILMED

FEB 22 209



being provided to counsel for appellant, and to Earl Crane, the applicant-respondent;

THAT pursuant to LR.C.P. 84(0) the parties have fourteen (14) days from the date
of this notice in which to file any objection to the transcription;

THAT any objections to the transcript shall be made in writing to the Department
and shall be determined thereby;

THAT upon failure of the parties to file any objection within such 14-day period,
the transcript shall be deemed settled; and,

THAT thereafter, in accordance with 1. R.C.P. 84(p), the Department shall file with
the district court to which appeal has been made the original of the transcript together with
a copy of the agency record and all exhibits offered or admitted in the proceeding.

DATED this 27 day of May, 1997

KARL J. DREHER

Director

NOTICE OF LODGING OF TRANSCRIPT, Page 2
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CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of the following described
document on the persons listed below by mailing in the United States mail, first class, with
the correct postage affixed thereto on the 7§ 3"‘ﬂay of May, 1997.

Documents served: NOTICE OF LODGING OF TRANSCRIPT
and TRANSCRIPT ON APPEAL
Persons served: Gregory W. Moeller

Rigby, Thatcher, Andrus

Rigby, Kam & Moeller, Chrtd.
25 North Second East
Rexburg, Idaho 83440

Earl Crane
P.O. Box 11
Challis, Idaho 83226

G. Michael Lee (Notice only)
Attorney at Law

P.O. Box 1010

Challis, Idaho 83226

Ethel Peck (Notice only)
Clerk of the Seventh District Court

P.O. Box 385

Challis, Idaho 83226

| -
DEBORAH DREW-ELLIS
Legal Secretary

NOTICE OF LODGING OF TRANSCRIPT, Page 3



8/96 ROUTING SHEET - PROTESTED APP. FOR PERMIT
Date &c@ .Jlic. No._ /2 - 75/

/0 Y T PREPARE RECOMMENDED ORDER (Julie or hearing officer)
- Prepare order/clean-up water right file
- Route to Cindy 2. for initial review

fo {7 INITIAL APPLICATION REVIEW (Cindy Z) ==
- Check order for conditions of approval to use
7’ - Data enter information using “p" prefix.
‘/ 042~ QPREPARE RECOMMENDED ORDER (Hearing officer)
- Make appropriate changes to recommended order
- Route to Norm for review

G
/07D 7¢  mAIL SIGNED RECOMMENDED ORDER (Julie)
- Prepare certificate of service, cover letter and mail
- Send copy of recom. order to region
- Hold file for 21 days for exceptions and request for
reconsideration
TV R S A Lt

L7

'\\\,

CALL UP FILE AND CONTINUE PROCESS (Julie) ' {;LI‘--- R PN
) J - Route file to hearing officer Aty ‘j
EZ ¢/ PREPARE FINAL ORDER (Hearing officer)
- Review exceptions, if any, for changes to Final Order
REVIEW AND ROUTE FOR SIGNATURE (Hearing officer/Julie)

AFTER FINAL ORDER HAS BEEN SIGNED

)’/ﬂ/f‘f{‘)? 5 PREPARE PERMIT FOR SIGNATURE (Cindy Z) .
- Update data base with changes and print a permﬂ'—/
- Route to Juiie for final processing

£/ 3272  MAIL FINAL ORDER (Julie)
- Prepare certificate of service and cover letter
- Mail cover letter, permit, final order, certificate of mailing to all parties
- Send copies within the department

UPDATE DATABASE (Cindy Z)

CALL UP FILE AND ROUTE FOR SYNOPSIS PREPARATION (Julie}
- Call up file after 21 day period in which to file exceptions and/or requests for
reconsideration

PREPARE SHORT SYNOPSIS FOR AGENCY ORDER INDEX (Hearing Officer)
- Route file to Julie for index update

FINAL DATABASE UPDATE AND ACTION (Cindy Z}

ROUTE TO MICROFILM (Darla)
- Film file
- Route to vault

VAULT
- Remove the hearing tapes, index, and file
- Remove cards from protest and/or hold drawer



State of Idah. .

L

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
February 18, 1987 DIRECTOR

RE: In the Matter of Applications for Permit No. 72-07541 in the
name of Earl Crane

Dear Interested Party:

The accompanying order igs a "final order" issued by the
department purguant to section 67-5246 or 67-5247., Idaho Code.

Section 67-5246 provides as follows:

(1) If the presiding officer is the agency head, the
presiding officer shall issue a final order.

(2) If the presiding officer issued a recommended order, the
agency head shall issue a final order following review of that
recommended corder.

(3) If the presiding officer issued a preliminary order, that
order becomes a final order unless it is reviewed as required in
section 67-5245, Idaho Code. If the preliminary order is reviewed,
the agency head shall issue a final order.

{4) TUnless otherwise provided by statute or rule, any party
may file a petition for reconsideration of any order issued by the
agency head within fourteen (14) days of the issuance of that
order. The agency head shall issue a written order disposing of
the petition. The petition is deemed denied if the agency head
does not dispose of it within twenty-one (21) days after the filing
of the petition.

(5) Unless a different date is stated in a final order, the
order is effective fourteen (14) days after its issuance if a party
has not filed a petition for reconsideration. If a P gﬁgﬁﬁﬁs filed
a petition for reconsideration with the agencwwaééﬁ, the final
order becomes effective when: :K%:zi_ﬂﬂﬁ



(a)} the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency
head did not dispose of the petition within twenty-
cne {(21) days.

(6) A party may not be required to comply with a final order
unless the party has been served with or has actual knowledge of
the order. If the order is mailed to the last known address of a
party, the service is deemed to be sufficient.

{(7) A non-party shall not be required to comply with a final
order unless the agency has made the order available for public
ingpection or the nonparty has actual knowledge of the order.

(8} The provisions of this section do not preclude an agency
from taking immediate action to protect the public interest in
accordance with the provisions of section 67-5247, Idaho Code.

PETITION IDERAT

Any party may file a petition for reconsideration of a final
order within fourteen (14) days of the service date of this order.
The department will act on a petition for reconsideration within
twenty-one (21} days of its receipt, or the petition will be
considered denied by operation of law. See section 67-524¢6(4)
Idaho Code.

APPEAL, OF FINAIL, ORDER TC DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any
party aggrieved by a final order or orders previously issued in a
matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing
a petition in the district court of the county in which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal prcoperty that was the
subject of the agency action is located.

The appeal must be filed within twenty-eight (28) days a) of



the service date of the final order, b) of an order denying
petition for reconsideration, or c¢) the failure within twenty-one
(21) days to grant or deny a petition for reconsideration,
whichever is later. See section 67-5273, Idaho Code. The filing
of an appeal to district court does not in itself stay the
effectiveness or enforcement of the order under appeal.

Sincerely,

L,. GLEN SAXTON
Chief, Water Allocation Bureau

Enclosure

C: IDWR - Region

MiCROF
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G. MICHAEL LEE
Attorney at Law
P.O. Box 1010
Challis, Idaho 8226
208/879-2444

Fax: 208/879-5289

{1apariment of Viater Resolices

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR PERMIT NO. 72-07541 IN THE ) MEMORANDUM IN SUPPORT
NAME OF EARL CRANE } OF RECOMMENDED ORDER
)

COMES NOW the Applicant, Earl Crane, by and through his legal counsel, G.
Michael Lee, and respectfully submits this Memorandum in Support of Recommended
Order of the Hearing Officer entered on October 15, 1996.

STATEMENT OF THE CASE

That Earl Crane, hereinafter Crane, submitted his Application for Permit No. 72-
07541 to the Department of Water Resources of the State of Idaho, hereinafter Department,
on December 29, 1995. By his application Crane sought to divert .04 cubic feet per
second of water from a spring located upon his property for use as domestic water for two,
yet to be constructed, cabins.

After the Department's publication of notice of the application, D.C. Guerrero, AKA
Garden Creek Ranch, hereinafter Protestant, filed his protest and objection to the Crane
application.

On August 23, 1996 Allen Merritt, of the Department, conducted a "Pre-hearing

I T -y
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conference”". Attending the conference were Mr. and Mrs. Earl Crane and the Protestant.

From Mr. Merritt's memo to the file, on the same day as the pretrial conference, he
accompanied Crane to the spring(s) in question and noted his observations in his memo to
file "72-07541 In the name of Crane" on September 9, 1996, said memo is attached hereto
as Exhibit "A". From that memo it would appear that Mr. Merritt had previously viewed
the spring site(s) accompanied by the Protestant. In his memo of September 9, 1996, Mr.
Merritt noted that he was not "convinced" that the spring located on the Crane property,
hydrologically enters the pool [pond] that has been the Protestant's historical point of
diversion.

That on October 2, 1996, a hearing was held in Challis, Idaho to resolve the dispute
between Crane and Protestant. At said hearing the Hearing Officer took testimony and
received exhibits into evidence.

The Hearing Officer noted that Protestant identified his objections to the Crane
application in three particulars:

1. The application would reduce the quantity of water under existing water rights,
presumably those of the Protestant;

2. The water supply was not sufficient for the purposes intended; and,

3. The application conflicted with local public interest.

The Hearing Officer having heard the testimony and reviewing the evidence, issued
his Recommended Order on October 15, 1996, attached hereto as Exhibit "B".

In the Recommended Order the Hearing Officer specifically found and concluded

as a matter of law that:
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1. "The application would not reduce the quantity of water under the existing water
right of the Protestant.”

2. "The water supply itself is sufficient to provide domestic water to two (2)
homes."

3. The application "does not conflict with the local public interest”. Emphasis
added (See Exhibit "B" at page 4)

The Hearing Officer having specifically addressed the three objections of the
Protestant, judiciously and in accordance with Idaho Code § 42-203 A expanded his ruling
to include all other requirements contained in Idaho Code § 42-203A.

Having found that the Crane application met all pertinent requirements of law, the
Hearing Officer ordered that the Crane application be conditionally approved.

From this Recommended Order the Protestant objects via his "Brief in Opposition
to Recommended Order".

ARGUMENT

The essence of the Protestant's argument, that the Hearing Officer's Recommended
Order should not be followed or approved, is singular: That there may be some sort of
hydrological interconnection between the spring on Cranes property and the Protestant's
historical point of diversion.

Having presented mo evidence of this theory, the Protestant would have this
reviewing body hold up the Crane application for a period of at least a year so that
Protestant may find a possible connection, hydrologicaily between the spring and
Protestant's pond.

MEMORANDUM IN SUPPORT OF RECOMMENDED ORDER-3
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Again, having presented no evidence of his theory, the Protestant asks the reviewing
body to speculate that there may be this hydrologic connection and grant the Protestant
a year to maybe prove his theory.

It is hornbook law that the trier of fact, herein the Hearing Officer, should not
speculate as to the ultimate issues of any given case. Were the trier of fact in a jury case,
i.e. the jury, to speculate as to any material issue sent to them for determination, said
finding would be set aside.

For argument purposes only, although there is no evidence in the record of any
hydrological connection between the spring and Protestant's pond, there is sufficient
opinion to the contrary.

Mr. Merritt, of the Department, in his memo of September 9, 1996, concludes that

“I am not convinced that when this drainage sinks including the

springs that hydrologically the water enters the pool or provides

water to what has historically been diverted by Guerro (sic)".

(See Exhibit "A")

Further, the Hearing Officer found that there was insufficient data, i.e. evidence that
the Crane spring is hydrologically connected to the Protestant's pond, and going one step
further, suggests that the Crane spring may be a privately owned spring. (See Exhibit "B"
at page 3)

Also telling and of interest is the method that Protestant has used, in the past, to
divert water from the Crane spring to his pond. The Protestant's delivery system from the

Crane spring to his pond has been an overland, above ground, pipe which by gravitational

force converts water to the pond from the Crane spring. This method of delivery appears

MEMORANDUM IN SUPPORT OF RECOMMENDED ORDER-4
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to be in contradiction of the Protestant's theory of hydrological interconnection. For if the
spring and the pond were hydrologically connected there would be no need to transport the
spring water overland, because it would naturally end up in the pond, if truly the spring and .
pond were hydrologically connected. The Protestant's method of delivery strongly suggests
there is ne hydrological connection.

The Protestant suggests that it is equitable for the Department to postpone its
decision for a year for reasons that arc vague and speculative as formally addresses. If
there is a requirement that the Department should seck equity (the statues do not seem to
require it) then that issue has also been addressed by the Hearing Officer. In exhibit "B"
at page 4, he states.

“The language in both the applicant's Warranty Deed and the

Protestant's Warranty Deed clearly shows that the interest of

the original owners was to allow use of the springs by their

successors-in interest including the applicant. However, approval

of the application appears to be the most equitable resolution

of [this] mater."

CONCLUSION

The Hearing Officer's findings of fact and conclusion of law are firmly founded
upon the evidence and testimony presented in this case.

The conclusions and the Recommended Order must not be disturbed absent a
finding of error. The Protestant has not claimed that the Hearing Officer errored. The
Protestant's argument is in the nature of a plea for reconsideration, not that there is error

that need to be corrected.

Generally the finding and conclusions of the trier of fact are not to be disturbed by

MEMORANDUM IN SUPPORT OF RECOMMENDED ORDER-5
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the reviewing body unless they are clearly erroneous. Thus there being no allegations of
error on the part of the Hearing Officer, and indeed there is no error in the record, therefore,
the Recommended Order of the Hearing Officer must be upheld. To do otherwise would
be outside the reviewing body's scope of authority. The reviewing body should never
substitute its judgment for that of the trier of fact, unless there is the allegation of error and
there is clear evidence of error in the record.

Dated this 7 day of January, 1997.

Attorney for Applicant

CERTIFICATE OF MAILING

I HEREBY CERTIFY that I mailed a true and correct copy of the foregoing
Memoradum in Support of Recommended Order, postage prepaid, this _ = 7 day of
January, 1997, to the following:

Gregory W. Moeller Department of Water Resources
25 North Second East 1301 North Orchard Street
Rexburg, Idaho 83440 Statehouse Mail

Boise, Idaho 83720-9000
Earl Crane
P.O.Box 11

Challis, Idaho 83226

/ p
‘ef'LV;/JW 5M

TAMI L. BRAUSEN

MEMORANDUM IN SUPPORT OF RECOMMENDED ORDER-6




FROM: Allen Merritt DATE: September 9, 1996
TO: File: 72-07541 In the name of Crane
SUBJECT: Pre-hearing conference

On August 23, 1996 I conducted a pre-hearing conference in the
matter of the protest of the above referenced application. At the
conference was Mr. & Mrs. Earl Crane (Applicant) and Mr. Guerro
(Protestant)

We discussed the issues and only items #1 & #2 on the handout
appeared to be issues. I tried to start a discussion about
potential resolution of the protest but the parties did not appear
to be open to settle or agree at this point. They wished to have
a hearing. I told them how a hearing would be conducted. During
the conference we went through the file and loocked at the pictures.
It was questioned by Mr. Guerro what was being developed and Mr.
Crane indicated that there were two domestic units being built.
One for his son and the other for himself. The use of the water
was going to be in house use with very limited watering of small
lawn & landscape at each building site. Mr. Crane indicated that
the springs were separate and his spring was on his property and
Guerro had no call on his spring. Guerro’s point 1is that the
springs are connected and the development by Crane has impacted his
use of the water.

After the conference Mr. Crane invited me view the springs again.
At first I declined since I had already looked at them. He
indicated that it was not fair to only look at them with Mr. Guerro
and not give him the opportunity to point ocut things. I decided to
look at the springs again as Crane requested.

I visited the site again and I took the attached pictures. Mr.
Crane pointed out the water he has developed or gathered presently
rises in a pool where other spring water enters and all is gathered
by one of Guerro’s pipelines which at times takes water to the pool
at the historical point of diversion for Guerro. He then pointed
out that Guerro placed the pipelines on his property without
permission and indicated that in fact Guerro has increased his
historical diversion. He then showed me a point where the Guerro
pipeline was disconnected allowing all the water gathered from the
Crane property to spill onto the ground still on the Crane
property. We followed the spill down the hillside where it sank
totally on the Crane property. He pointed out that drainage where
this water was flowing is separate from the Guerro historical P/D.
I followed the drainage down but found that it would enter the
channel right at the Guerro historical point of diversion.

It would appear that during high overland runoff the drainage from
Crane would make it to the Guerro’s historical P/D but I’m not
convinced that when this drainage sinks including the springs that
hydrologically the water enters the pool or provides water to what
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has historically been diverted by Guerro. It quit possikly sinks
and goes under the what is gathered by Guerro or possibly a portion
of it may contribute to the unnamed streanm flowing to the Guerro
L, pool. Tt did not appear at the day I visited the pool that there
¢ -was springs rising in the pool itself. as for the stream it was
impossible to tell. See attached sketch.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)

PERMIT NO, 72-07541 IN THE NAME )

OF EARIL, CRANE ) RECOMMENDED ORDER
)

This matter having come before the Idaho Department of Water
Resources (department) in the form of a protested application for
permit, the department having held a conference and a hearing in
the matter, the hearing officer recommends the following Findings
of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. On December 29, 1995, Earl Crane (applicant) subnmitted
Application For Permit No. 72-07541 (application) to the department
proposing the diversion of 0.04 cubic feet per second (cfs) of
water from an Unnamed Spring within the SW1/4NE1/4SEl1/4 Section 10,
T13N, R18E, B.M. Custer County to be used year~round for domestic
purposes for two (2) cabins. (The "1/4" designations will be
omitted from subsequent legal descriptions in this order).

2. The department published notice of the application which
was subsequently protested by Garden Creek Ranch c¢/o D.C. Guerrero
{protestant).

3. on October 2, 1996, the department conducted a hearing in
the matter in Challis, Idaho. Both the applicant and protestant
were present and represented themselves.

4. Issues identified by the protestant include the
following:

a. The application will reduce the gquantity of water under
existing water rights.

b. The water supply itself 1is not sufficient for the
purposes intended.

c. The application conflicts with the local public interest.

5. Exhibits offered and accepted as a part of the record
include the following:

a. Applicant’s Exhibit 1 - Warranty Deed from Donald P.
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Frost, Naoma Frost, Don A. Mann and Glenda G. Mann tc Earl C.
Crane and Helen E. Crane dated June 1, 1982.

b. Protestant’s Exhibit A - Memorandum dated August 27, 1996
to Allen Merritt from Bob Foster.

c. Protestant’s Exhibit B - Plat showing a spring and water
line locations in Section 10, T13N, R18E, B.M.

d. Protestant’s Exhibit C - Grant of Easement and Water
Rights dated March 17, 1980 from Donald Frost and Naoma Frost,
Bon A. Mann and Glenda G. Mann to Gary R.L. Oliverson and
Elise M. Oliverson.

e. Protestant’/s Exhibit D - Page 4 of a Contract of Sale and
Warranty Deed dated March 11, 1988 from Gary R. L. Oliverson
and Elise M. Oliverson to D.C. Guerrero.

f. Protestant’s Exhibit E - Contract of Sale between Gary
R.L. Oliverson and Elise M. Oliverson to D.C. Guerrero.

5. The land presently owned by the applicant and by the
protestant was formerly owned by Dcnald P. Frost, Naoma Frost, Don
A. Mann and Glenda G. Mann (original owners) who sold part of the
land to the applicant, part to the protestant and part to other
adjacent owners. The sales transaction involving the lands show
that the original owners intended to convey the right to use the
springs located on the original owners’ property to both the
applicant and to the protestant. This intended conveyance is
supported by both the Warranty Deed to the applicant (Exhibit 1)
and the Grant of Easement and Water Rights to the protestant’s
predecessors (Exhibit C).

6. The location of "the spring" claimed by the protestant
and as represented on Claim to Water Right No. 72-04117 filed in
1982 by the protestant is not a clearly defined spring but is a
wet, boggy area generally located in the SENESE Section 10, T13N.
R18E, B.M.

7. The applicant has partially developed two spring areas by
excavating the areas, constructing a collection system and
connecting the spring areas with a pipe. The upper spring area is
located upon the property of Jeffrey P. Pedersen and the lower
spring area is located on the applicant’s four (4) acre parcel of
property. The applicant has estimated the combined flow from the
two areas as approximately 0.5 gallons of water in 10 seconds
(about 3 gallons per minute). The applicant has also leveled two
areas on which he intends to build houses.

8. There was insufficient data available to show whether the
springs located in the SENESE Section 10 used by the protestant and
the spring areas sought by the applicant in the SWNESE Section 10
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are hydraulically connected. Water from the spring areas developed
by the applicant sink into the ground suggesting that the springs
could be privately owned springs.

9. On July 14, 1982, the protestant filed Claim to a Water
Right No. 72-04117 with the department claiming the following:
Source: Unnamed springs trib. to sinks
Priority: 1942
Pt of div: NESE, NWSE (2 points) Section 10, T13N, RI18E,
B.M.
Uses: 0.50 ¢fs for irrigation of 25 acres

0.04 c¢fs for 1 domestic use
0.02 cfs for livestock
0.56 cfs - TOTAL

Basis of rt: Beneficial use

10.

On November 16, 1989, the protestant filed a Snake River

Basin Adjudication claim based on prior claim 72-04117 claiming an
enhanced water use over that previously claimed as follows:

Source: Springs trib. to sinks

Priority: 1878

Pt of div: NWNESE, NENWSE, SESWNE Section 10, T13N, R18E,
B.M.

Uses: 0.60 cfs for irrigation of 30 acres

0.06 cfs for 2 domestic uses
0.02 cfs for livestock
0.68 cfs - TOTAL

Basis of rt: Beneficial use

CONCLUSIONS OF LAW

1'

Section 42-203A, Idaho Code, provides in pertinent part

as feollows:

In all applications whether protested or not protested
where the proposed use is such (a) that it will reduce
the quantity of water under existing water rights, or (b)
that the water supply itself is insufficient for the
purpose for which it is sought to be appropriated, or (c¢)
where it appears to the satisfaction of the director that
such application is not made in good faith, is made for
delay or speculative purposes, or (d) that the applicant
has not sufficient financial resources with which to
complete the work inveolved therein, or (e) that it will
conflict with the local public interest, where the local
public interest is defined as the affairs of the people
in the area directly affected by the proposed use, or (f)
that it is contrary to conservation of water resources
within the state of Idaho; the director of the department
of water resources may reject such application and refuse
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issuance of a permit therefor...

2. The water use of the protestant, while earlier in time
than the applicant, is represented by claims which have not been
quantified or confirmed.

3. The application appears to be filed consistent with the
sale contract documents applicable to the land of both the
applicant and protestant and does not conflict with the local
public interest.

4. The application will not reduce the quantity of water
under the existing water right of the protestant.

5. The water supply itself is sufficient to provide domestic
water to two (2) homes.

6. The application is made in good faith and not for delay
or speculative purposes.

7. The applicant has sufficient financial resources with
which to complete the project.

8. The application is not contrary to the conservation of
water resources within Idaho.

9. The department should approve the application subject to
certain conditions and limitations.

ANALYSIS

The language in both the applicant’s Warranty Deed and the
protestant’s Warranty Deed clearly shows that the intent of the
original owners was to allow use of the springs by their
successors-in-interest including the applicant. Hence, approval of
the application appears to be the most equitable resolution of the
matter.

ORDER

IT IS THEREFORE, hereby ORDERED that Application for Permit
No. 72-07541 in the name of Earl Crane is APPROVED subject to the
following conditions and limitations:

1. Use of water under the right is subject to all prior
water rights.

2. Proof of construction of works and application of water
to beneficial use shall be submitted to the department on or before
the date shown in the final order of the department.

3. Approval of the application does not supercede any
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contractual obligation(s) of the applicant or protestant if such
obligation(s) exist.

4. Approval of the application does not grant any right~or-
way or easement across the lands of another party.

5. Domestic use is for two (2) homes

s

Signed this /35 day of 1996.

ﬁ@ugﬁ

L. GLEN SAXTON
Hearing Officer
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this /(¥ day of October, 1996,
I mailed a true and correct copy, postage prepaid, of the foregoing
RECOMMENDED ORDER to the feollowing:

Earl Crane
P.C. Box 11
Challis, ID 83228

D.C. Guerrero
Garden Creek Ranch
P.0O. Box 248
Challis, ID 83226

<::::i\LL1Q%=~ =:) CZéf15f¢WLvigf/

JULIE L. YARBROUGH
Senior Secretary
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Ray W. Righy
Gordon 8. Thatcher
(7. Rich Andrus
Jerry R, Righy
Michael S, Kam
Gregory W. Moeller

. . RECEIVED

Law Offices
Department of Water Resouroes
RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered
P.O. Box 250 Telephone:

25 North Second East Rexburg: (208) 356-3633
Rexburg, ID 83440 Idaho Falls:(208) 529-5531

Fax: (208) 356-0768

E-Mail: rexlaw@srv.net

SENT BY FACSIMILE TRANSMISSION
(208) 327-7866

December 31, 1996

Director

Department of Water Resources
1301 N. Orchard St.

Statehouse Mail

Boise, ID 83720-9000

Re: Protestant - Daniel C. Guerrero
Application for Permit No. 72-07541 in the Name of Earl Crane

Dear Director:

Enclosed is a “Brief in Opposition to Recommended Order” in the above-referenced
matter. Please file the same.

Sincerely,

A

Enclosure
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. - . RECEIVED

JAN 0 g 1997

Gregory W. Moeller Depariment of Water Resources
of RIGBY, THATCHER, ANDRUS,

RIGBY, KAM & MOELLER, Chartered

Attorneys at Law

25 North Second East

Rexburg, Idaho 83440

Telephone: 208 356-3633

Attorneys for Protestant Daniel C. Guerrero

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
PERMIT NO. 72-07541 IN THE NAME )  BRIEF IN OPPOSITION
OF EARL CRANE )  TO RECOMMENDED

)  ORDER

COMES NOW the Protestant, DANIEL C. GUERRERO, by and through
his attorneys of record, Rigby, Thatcher, Andrus, Rigby, Kam & Moeller, Chartered, and
respectfully submits this brief in opposition to the Recommended Order of October 16,
1996.

PROCEDURAL BACKGROUND

On October 2, 1996, the Department of Water Resources conducted a
hearing in Challis, Idaho, on the Application of Earl Crane and the Protest of Daniel C.
Guerrero, dba Garden Creek Ranch. Neither party was represented by counsel at that

hearing.
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Two weeks later, on October 16, 1996, L. Glen Saxton, Hearing Officer,
issued a Recommended Order. On November 7, 1996, and again on November 12, 1996,
Daniel C. Guerrero, pro se, filed a “Petition for Reconsideration of a Recommended
Order and Request an Oral Argument Before the Director.” On November 13, 1996,
the Hearing Officer issued an Order Denying Petition for Reconsideration.

On December 3, 1996, Protestant submitted a request to the Director of
the Department of Water Resources for thirty (30) days additional time to file
exceptions or brief to the Hearing Officer's Recommended Order upon the grounds that
he needed the additional time to seek advice from an attorney. On December 4, 1996,
Karl J. Dreher, Director of the Idaho Department of Water Resources, issued an order
granting Protestant 28 additional days to file a brief, extending the deadline to January 2,
1997. Although that Order was dated December 4, 1996, it was not sent to Protestant
until December 13, 1996. Pleasc see cover letter attached hereto as Exhibit “A.”

Mr. Guerrero made an appointment to meet with his attorneys for the first
time on December 19, 1996. Protestant’s attorneys have only recently become involved
in the matter and have not had an opportunity to visually inspect the property and
structures in question, or to review the files of the Department of Water Resources.

On December 20, 1996, L. Glen Saxton, Chief of the Water Allocation
Bureau, forwarded some additional information that was helpful, including a file memo
from Allen Merritt, dated September 9, 1996. A copy of that memo is attached hereto
as Exhibit “B”. The memo also includes a sketch, presumably drawn by Mr. Merritt.

This map shows the location of the springs in question, Mr. Guerrero’s historical point of

[
dk\guerrera. bri SN
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diversion, and appears at first glance to show quite plainly how there is an
interconnection between the various springs involved.

ARGUMENT

I. IDWR’s own records suggests a possible hydrological interconnection
between the springs used by Protestant and the spring areas sought by
Applicant.

Unfortunately, it appears that neither party produced any expert testimony
at the October 2, 1996, hearing. However, there exists information in the Department’s
own file which raises serious questions as to the connection between the water rights in
question. The internal file memo produced by Allen Merritt dated September 9, 1996,
concludes:

It would appear that during high over land runoff the
drainage from Crane would make it to [Guerrero’s] historical
P/D but I'm not convinced that when this drainage sinks
including the springs that hydrologically the water enters the
pool or provides water to what has historically been diverted
by [Guerrero]. It quit[e] possibly sinks and goes under the
what is gathered by [Guerrero] or possibly a portion of it
may contribute to the unnamed stream flowing to the
[Guerrero] pond. It did not appear at the day I visited the
pool that there was springs rising in the pool itself. As for
the stream it was impossible to tell [sic).

Even the Hearing Officer's Recommended Order of October 16, 1996,
expressed uncertainty when he made the following finding:

There was insufficient data available to show whether the
springs located in the SWNESE Section 10 used by the
protestant and the spring area sought by the applicant in the
SWNESE Section 10 are hydraulically connected. Water
from the spring area developed by the applicants sink[s] into
the ground suggesting that the springs could be privately
owned springs [sic).

BRIEF IN OPPOSITION TP RECOMMENDED ORDER - Page 3
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In short, it appears that the Department of Water Resources has made an
important decision concerning this matter although there is still a great deal of
uncertainty and conflicting data. Had either of the parties consulted with an attorney,
prior to the hearing on October 2, 1996, they in all likelihood would have presented
expert testimony or engineering reports to discuss this issue.

The evidence presented to the Hearing Officer showed that the spring
claimed by the Protestant is not a clearly defined spring. The collection point for the
spring and creek from which Protestant draws water is approximately 200 yards long.
Neither Applicant nor the Department presented any evidence proving that there was no
hydrological connection. This determination could be made by the parties or the
Department if an expert can inspect the premises.

II. The Department of Water Resources has a duty to thoroughly

investigate these matters before issuing a permit for use of waters of the

State of Idaho.

The specific duties of this executive department of the State of Idaho are

set forth in the Constitution of the State of Idaho, Article XV, Section 7, and in Idaho

Code §§ 42-1701, 42-1706, and 42-1805. Part of these duties include the responsibility:

(3) To conduct surveys, tests, investigations, research,
examinations, studies, and estimates of cost relating to
availability of unappropriated water, effective use of existing
supply, conservation, storage, distribution and use of water.

(4) To prepare and compile information and data obtained
and to make the same available to interested individuals or
agencies. LC. §§ 42-1805(3) and (4).

BRIEF IN OPPOSITION TO RECOMMENDED ORDER - Page 4
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Idaho Code § 42-203A(5) provides that [i]n all applications, whether
protested or not protested, where the proposed use is such (a) that it will reduce the
quantity of water under existing water rights, . . . the director of the Department of
Water Resources may reject such application . . . or may partially approve and grant a
permit for a smaller quantity of water . . .” Armed with the provisions of this statute,
the Director may exercise considerable discretion over applications for a permit to use
the waters of the state. This is especially true where an injury to a senior right holder is
involved.

The authority that the Department of Water Resources has over the waters
of this state is an important trust, involving perhaps the most vital natural resource to
our state’s economic survival. The Department has taken this responsibility seriously
over the years and has carefully exercised stewardship over the water of the State of
Idaho. However, in the case at hand it appears that the Recommended Order of the
Hearing Officer has somewhat abrogated this responsibility.

Despite the possible connection noted in the Departments’ internal file
memo and the uncertainty expressed in the Recommended Order itself, the hearing
officer has gone ahead and recommended granting the Applicant’s Application for a
Permit. Respondent respectfully submits that before granting a permit for the use of
such a precious resource of the state, the Department should have engaged in a deeper,

more certain analysis of the water rights at issue in this matter.

BRIEF IN OPPOSITION TO RECOMMENDED ORDER - Page 5
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1. Fair and equitable alternatives exist to allow the Department to make

a more thorough and accurate review of this matter.

The Department could merely conclude that in the interest of resolving this
matter quickly, they should adopt the Recommended Order despite the uncertainty
expressed therein and despite the possible connections noted in the internal file memo of
Allen Merritt. However, better alternatives exist.

For example, the Department could order the Application for Permit held
in abeyance and allow a test year in 1997. Such a decision would allow both parties an
opportunity to bring in experts to cxamim? ,th,,?_i?‘?u,‘?s related to thisﬂygrtﬁer"r_ight and to
determine whether or not there is a hydrological interconnection. The Department
would also have the opportunity to allow its own experts to make similar examinations.

Neither Applicant nor Protestant presented much evidence in addition to
their own testimony on the issue of the hydrological interconnection. Mr. Guerrero later
submitted a Memorandum dated August 27, 1996, from Bob Foster to Allen Merritt in
an effort to prove damage to his own water right from Applicant’s use. (See attached
Exhibit “C”). However, the Hearing Officer concluded in his Order Denying Petition for
Reconsideration, that the examination on only one date may not be indicative of the flow
available to Mr. Guerrero throughout the year. The only way the Department can make
such a statement with certainty is to allow the matter to be postponed for a year so that
the system can be tested at various times to determine whether or not there is actually

any damage. Protestant believes and respectfully submits that if there is any uncertainty

BRIEF IN OPPOSITION TO RECOMMENDED ORDER - Page 6
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® @
in the allocation of a valuable resource of the State of Idaho, the permit should not be
granted until a better, more certain decision can be reached.
CONCLUSION
The Protestant has raised serious issues which are worthy of closer
consideration. Protestant believes that it is in the public interest of the State of Idaho
for the Department to give this matter closer scrutiny and investigation before issuing a
permit to the Applicant. Hearings before the Department of Water Resources, as in any
administrative or judicial forum, should be quests for the truth. In this case, it is clear
from all of the evidence that the truth is not yet known. We believe that the truth can
only be reached if the Department allows both parties the opportunity to have experts

examine the irrigation system during the 1997 year.

RESPECTFULLY SUBMITTED This 31st day of December, 1996.

BRIEF IN OPPOSITION TO RECOMMENDED ORDER - Page 7
dk\guerrero.bri . . o

e

Ve
AR
R by BT
BRI



CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 31st day of December, 1996, a true
and accurate copy of the foregoing was sent by U.S. Mail, postage prepaid to the
following:

Earl Crane
P.O. Box 11
Challis, ID 83226

- U jlt.

Gregory oeller

BRIEF IN OPPOSITION TO RECOMMENDED ORDER - Page 8
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Siate of Idaho

DEPARTMENT OF WATER RESOURCES

13011 North Orchard Street, Statehouse Mail, Boise, Tdaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

12R3356A768 P.az2

PHILIP E. BATT
GOVERNOR

KARL J.DREHER
DIRECTOR

Decembef 13, 19%&

RE: In the Matter of Application for Permit N&. 72-
07541 in the name of Earl Crane

Dear Interested Parties:

I have entlosed a copy of the ORDER issued in
connection with the above referenced application fox
permit.

Pleage review the Order and contact me at (208)327-
79200 if you have any questions.

Sincerely,
Ll D, %:z/:éfm%_)

JULIE L. YARBROUGH
Senicr Secretary

Enclosure
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FROM: Allen Merritt DATE: September 9, 1996
TO: File: 72-~07541 In the name of Crane
SUBJECT: Pre~hearing conference

On August 23, 1996 I conducted a pre-hearing conference in the
matter of the protest of the above referenced application. ALt the
conference was Mr. & Mrs. Earl Crane (Applicant) and Mr. Guerro
(Protestant}

We discussed the issues and only items #1 & #2 on the handout
appeared to be issues. I tried to start a discussion about
potential resolution of the protest but the parties did not appear
to be open to settle or agree at this point. They wished to have
a hearing. I told them how a hearing would be conducted. During
the conference we went through the file and locked at the pictures.
It was gquestioned by Mr. Guerro what was being developed and Mr.
Crane indicated that there were two domestic units being built.
One for his son and the other for himself. The use of the water
was going to be in house use with very limited watering of small
lawn & landscape at each building site. Mr. Crane indicated that
the springs were separate and his spring was on his property and
Guerro had no c¢all on his spring. Guerro’s point 1is that the

springs are connectad and the developmeﬁt by Crane has 1mpacted his
use of the water.

After the conference Mr. Crane invited me view the springs again.
At first I declined since I had already lcoked at them. He
indicated that it was not fair teo only look at them with Mr. Guerro
and not give him the opportunity to point ocut things. I decided to
look at the springs again as Crane requested.

I visited the site again and I took the attached pictures. Mr.
Crane pointed out the water he has developed or gathered presently
rises in a peol where other spring water enters and all is gathered
by one of Guerro’s pipelines which at times takes water to the pool
at the historical point of diversion for Guerro. He then pointed
out that Guerro placed the pipelines on his property without
permission and indicated that in fact Guerro has increased his
historical diversion. He then showed me a point where the Guerro
pipeline was disconnected allowing all the water gathered from the
Crane property to spill onto the ground still on the Crane
property. We followed the spill down the hillside where it sank
totally on the Crane property. Ee pointed out that drainage where
this water was flowing is separate from the Guerro historical P/D.
I followed the drainage down but found that it would enter the
channel right at the Guerro historical point of diversion.

It would appear that during high overland runoff the drainage from
Crane would make it to the Guerro‘s historical P/D but I’m not
convinced that when this drainage sinks including the springs that
hydrolegically the water enters the pool or provides water to what
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has historically been diverted by Guerro. It guit possibly sinks
and goes under the what is gathered by Guerro or possibly a portion
of it may contribute to the unnamed stream flowing to the CGuerro
>~ pool. It did not appear at the day I visited the pool that there
§ ‘was springs rising in the pool itself. As for the stream it was
impossible to tell. See attached sketch.
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Department of Water Resources

Memorandum Seutham Ragion

Date: August 27, 1996
To: Allen Merntt, Southern Region
ok
From: Bob Foster, Salmon Office
Re: Dan Guerrere measurement
water rights 72-04117 .56 cfs & 72-07509 .04 cfs

On the above date I was contacted by Mr. Guerrero and requested to perform a measurement
on his sprinkler system.
The following conditions were observed. -
1. Three inch handline consisting of thirty four 7/16 sprinkler heads
2. No pressure gauge mstalled on system.
3. Only twenty-seven sprinklers were oferaﬁng due to low water flow.
My calculations are as follows: 7/16 sprinkler head @ 20 psi {estimated) = 1.59 gpm.

27 x 1.59 = 42.93 gpm

42.93 divided by 448 = 0.0958 cfs
This may or may not be an accurate measurement due to the estimation of pressure in the

system however it may reflect the potential for impact of further appropriation of the spring s
source which supplies Mr. Guerrero's system.

cc; Dan (uerrero

EXHIBIT
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Ray W. Righy
Gordon S. Thaicher
G. Rich Andrus
Jarry R Rigby
Michae! 8. Kam
Gregory W. Macller

FROM RTAREK CHTD TO

Law Offices

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

P2 Box 250
25 North Second East
Rexburz, 1D 83440

SENT BY FACSIMILE TRANSMISSION

{208) 327-7866

December 31, 1996

Director

Department of Water Resources

1301 M. Orchard St.

Statehouse Mail

Boise, ID 83720-9000

Re: Protestant » Dapiel €. Guerrero

Application for Permit No. 72-07541 in the Name of Earl Crane

Dear Director:

17BEE277EE6 P.Al

Telephonsg:
Rexburg: (208} 356-3633
Jdahg Falls:(208) 529-5531
Fax; (208} 356-0768
E.Mpil; rexlmo@srenet

cgf,dza

Enclosed is a “Brief in Opposition to Recommended Order” in the above-referenced
matter. Please file the same.

Sincercly,

Enclosure
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Gregory W, Moeller

of RIGBY, THATCHER, ANDRUS,
RIGBY, KAM & MOELLER, Chartered
Attorneys at Law

25 North Second East

Rexburg, Idaho 83440

Telephone: 208 356-3633

Attorneys for Protestant Danie! C. Guerrero

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )
PERMIT NO. 72-07541 IN THE NAME }  BRIEF IN OPPOSITION
OF EARL CRANE )  TO RECOMMENDED
)  ORDER
)

COMES NOW the Protestant, DANIEL C. GUERRERQO, by and through
his attorneys of record, Rigby, Thatcher, Andrus, Rigby, Kam & Moeller, Chartered, and
respectfully submits this brief in opposition to the Recommended Order of October 16,
1996.

PROCEDURAL BACKGROUND

On October 2, 1996, the Department of Water Resources conducted a

hearing in Challis, Idaho, on the Application of Earl Crane and the Protest of Daniel C.

Guerrero, dba Garden Creek Ranch. Neither party was represented by counsel at that

hearing.
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Two weeks later, on October 16, 1996, L. Glen Saxton, Hearing Officer,
issued a Recommended Order. On November 7, 1996, and again on November 12, 1996,
Daniel C. Guerrero, pro se, filed a “Petition for Reconsideration of a Recommended
Order and Request an Oral Argoment Before the Director.” On November 13, 1996,
the Hearing Officer issued an Order Denying Petition for Reconsideration.

On December 3, 1996, Protestant submitted a request to the Director of
the Department of Water Resources for thirty (30) days additional time to file
exceptions or brief to the Hearing Officer’s Recommended Order upon the grounds that
he needed the additional time to seek advice from an attorney. On December 4, 1996,
Kazl J. Dreher, Director of the Idaho Department of Water Resources, 1ssued an order
granting Protestant 28 additional days to file a brief, extending the deadline to January 2,
1997. Although that Order was dated December 4, 1996, it was not sent to Protestant
until December 13, 1996, Please see cover letter attached hereto as Exhibit “A.”

Mr. Guerrero made an appointment to meet with his attorneys for the first
time on December 19, 1996. Protestant’s attorneys have only recently become involved
in the matter and have not had an opportunity to visually inspect the property and
structures in question, or to review the files of the Department of Water Resources.

On Dccember 20, 1996, L. Glen Saxton, Chief of the Water Allocation
Bureau, forwarded some additional information that was helpful, including a file memo
from Allen Merritt, dated September 9, 1996. A copy of that memo is attached hereto
as Exhibit “B”. The memo also includes a sketch, presumably drawn by Myr. Merritt.

This map shows the location of the springs in question, Mr. Guerrero’s historical point of

BRIEF IN OPPOSTTION TO RECOMMENDED ORDER - Page 2
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diversion, and appears at first glance to show quite plainly how there is an
interconnection between the various springs involved.
ARGUMENT

L IDWR's own records suggests a possible hydrological interconnection
between the springs used by Protestant and the spring areas sought by
Applicant.

Unfortunately, it appears that neither party produced any expert testimony
at the October 2, 1996, hearing. However, there exists information in the Department’s
own file which raises serious questions as to the connection between the water rights in
question. The intemal file memo produced by Allen Merritt dated Scptember 9, 1996,
concludes:

It would appear that during high over land runoff the
drainage from Crane would make it to [Guerrero’s] historical
F/D but I'm not convinced that when this drainage sinks
including the springs that hydrologically the watcr enters the
pool or provides water to what has historically been diverted
by [Guerrero]. It quit[e] possibly sinks and goes under the
what is gathered by [Guerrero) or possibly a portion of it
may contribute to the unnamed stream flowing (o the
[Guerrero] pond. It did not appear at the day [ visited the
pool that there was springs rising in the pool itself. As for
the stream it was impossible to tell [sic]

Even the Hearing Officer's Recommended Order of October 16, 1996,
expressed uncertainty when he made the following finding:

There was insufficient data available to show whether the
springs located in the SWNESE Section 10 used by the
protestant and the spring area sought by the applicant in the
SWNESE Section 10 are hydraulically connected. Water
from the spring area developed by the applicants sink[s] into
the ground suggesting that the springs could be privately
owned springs [sic].

BRIEF IN OPPOSITION TO RECOMMENDED ORDER - Page 3
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In short, it appears tﬁat the Department of Water Resources has made an
important decision ¢concerning this matter although there is still a great deal of
uncertainty and conflicting data. Had either of the parties consulted with an attorney,
prior to the hearing on October 2, 1996, they in all likelihood would have presented
expert testimony or engineering reports to discuss this issue.

The evidence presented to the Hearing Officer showed that the spring
claimed by the Protestant is not a clearly defined spring. The collection point for the
spring and creek from which Protestant draws water is approximately 200 yards long.
Neither Applicant nor the Department prescnted any evidence proving that there was no
hydrological connection. This determination could be made by the parttes or the
Department if an expert can inspect the premises.

II. The Department of Water Resources has a duty to thoroughly

investigafte these mafters before issuing a permit for use of waters of the

State of Idaho,

The specific duties of this- executive department of the State of Idaho are
set forth in the Constitution of the State of Idaho, Article XV, Section 7, and in Idaho
Code 88§ 42-1701, 42-1706, and 42-1805. Part of these duties inciude the responsibility:

(3) To conduct surveys, tests, investigations, research,

examinations, studies, and estimates of cost relating to

availability of unappropriated water, effective use of existing

supply, conservation, storage, distribution and use of water.

(4) To prepare and compile information and data obtained

and to make the same available to interested individuals or
agencies. L.C. §§ 42-1805(3) and (4).

BRIEF IN OPFPOSITION TO RECOMMENDED ORDER - Page 4
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Idaho Code § 42-203A(5) provides that [i]n all applications, whether
protested or not protested, where the proposed use is such (a} that it will reduce the
quantity of water under existing water rights, . . . the director of the Department of
Water Resources may reject such application . . . or may partially approve and grant a
permit for a smaller quantity of water . . .¥ Armed with the provisions of this statute,
the Difector may exercise considerable discretion over applications for a permit to use
the waters of the state. This is especially true where an injury to a senior right holder is
involved.

The authority that the Department of Water Resources has over the waters
of this state is an important trust, involving perhaps the most vital natural resource to
our state’s economic survival. The Department has taken this responsibility seriously
over the years and has carcfully exercised stewardship over the water of the State of
Idaho. However, in the case at hand it appears that the Recommendcd Order of the
Hearing Officet has somewhat abrogated this responsibiiity.

Despite the possible connection noted in the Departments’ internal file
memo and the uncertainty expressed in the Recommended Order itself, the hearing
officer has gone ahead and recommended granting the Applicant's Application for a
Permit. Respondent respectfully submits that before granting a permit for the use of
such a precious resource of the state, the Department should have engaged in a deeper,

more certain analysis of the water rights at issue in this matter.

BRIEF IN OPPOSITION TGO RECOMMENDED ORDER - Page 5
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fiI. Fair and equitable alternatives exist to allow the Department to make
a more thorough and accurate review of this matter.

The Department could merely conclude that in the interest of resolving this
matter quickly, they should adopt the Recommended Order despite the uncertainty
expressed therein and despite the possible connections noted in the internal file memo of
Allen Merritt. However, better alternatives exist.

For example, the Department could order the Application for Permit held
in abeyance and allow a test ycar iu 1997. Such a decision would allow both parties an
opportunity to bring in experts to examine the issues related to this water right and to
determine whether or not there is a hydrological interconnection. The Department
would also have the opportunity tol allow its own experts to make similar examinations.

Neither Applicant nor Protestant presented much evidence in addition to
their own testimony on the issue of the hydrological interconnection. Mr. Guerrero later
submitted a Memorandum dated August 27, 1996, from Bob Foster to Allen Merritt in
an effort to prove damage to his own water right from Applicant’s use. (See attached
Exhibit “C™). However, the Hearing Officer concluded in his Order Denying Petition for
Reconsideration, that the examination on only one date may not be indicative of the flow
available to Mr. Guerrero throughout the year. The only way the Department can make
such a statement with certainty is to allow the matter to be postponed for a year so that
the system can be tested at various times to determine whether or not there is actually

any damage. Protestant believes and respectfully submits that if there is any uncertainty

BRIEF IN OPPOSITION TO RECOMMENDED ORDER - Page 6
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in the allocation of a valuable resource of the State of Idaho, the permit should not be
granted until a better, more certain decision can be reached.
- CONCLUSION

The Protestant has raised serious issues which are worthy of closer
consideration. Protestant believes that it is in the public interest of the State of Idaho
for the Department to give this matter closer scrutiny and investigation before issuing a
permit to the Applicant. Hearings before the Department of Water Resources, as in any
administrative or judicial forum, should be quests for the truth. In this case, it is clear
from all of the evidence that the truth is not yvet known. We believe that the truth can
only be reached if the Department allows both parties the opportunity to have experts
examine the irrigation system during the 1997 year.

RESPECTFULLY SUBMITTED This 31ist day of December, 1996.

BRIEF IN OPPOSITION TC RECOMMENDED ORDER - Page 7
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CERTIFICATE QF SERVICE

U HEREBY CERTIFY That on this 31st day of December, 1996, a true

and accurate copy of the foregomg was sent by U.S. Mail, postage prepaid to the
following:

Earl Crane
P.O. Box 11
Challis, ID 83226

> 7/,111

BRIEF IN GPPOSITION TO RECOMMENDED ORDER - Page 8
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State of idaho
DEPARTMENT OF WATER RESOURCES

1301 Noxth Orchard Street, Statehouse Mail, Boise, Idaho §3720-9600
Phone: (208) 327-7900 FAX: (208) 327-7866

PRILIF E BATY
COVERNOR

KARYL J. DREHER
PIRECIOR

Decembef 13, 1998

' RE: In the Matter of Bpplication for Permit N&. 72-
07541 in the name of Esxl Crans

Dear Interested Parcies:

I bave entlesed a copy of the ORDER isgsuad in
cormection with the above referenced application fox
pexrmit. :

Please review the Order and contact me at [208)337-
7900 if you have any cuestions,

Sincerely,
Ll o, /[i,/ﬂ/&@ﬁ{?{ jk)

JULIE L. YARBROUGH
Senicor Secretary

Enclosurs

. Ce IIWR - Region




12-31-1996 B4:35PM  FROM RTARRK CHTD TO 17eazzrees F.i1

TROM: Allen Merxritt DATE: September 9, 1996
TO: File: 72-07541 In the name of Crane
SUBJECT: Pre-hearing conference

On August 23, 1996 I conducted a pre-hearing conference in the
matter of the protest of the above referenced application. At the
conference was Mr. & Mrs. Farl Crane (Applicant) and Mr. Guerro
{Protestant)

We discussed the issues and only items #1 & #2 on the handout
appeared to be issues, I tried to start a discussion akout
potantial resclution of the protest but the parties did not appsar
to be open to settle or agree at this point. They wished to have
a hearing. I teold them how 2 hearing would be conducted. During
the conference we went through the file and looked at the pictures.
It was uestioned by Mr. Guerro what was being developed and Mr.
Crane indicated that there were two domestic units being built.
Cne for his son and the other for himself. The use of the water
was going to be in house use with very limited watering of small
lawn & landscape at each building site. Mr. Crane indicated that
the springs were separate and his spring was on his property and
Guerrs had no call on his spring. Guerreo's peoint is that the
springs are connected and the davelopwment by Crane has 1mpacted his
use of the water,

After the conference Mr, Crane invited me view the springs again.
at first I declined since I had aiready looked at then. He
indicated that it was not falr to only lock at them with Mr. Guerrc
and not give him the opportunity to point out things. I decided to
loock at the springs again as Crane regquested.

Y visited the site again and I took the attached pictures. Mr.
Crane pointed out the water he has developed or gathered presently
rises in a pool where other spring water enters and all is gathered
by one of Guerro’s pipelines which at times takes water to the pool
at the historical point of diversion for Guerro. He then pointed
out that Guerroc placed the pipelines on his property without
permission and indicated that in fact Guerrc has increased his
historical diversion. He then showed me a point where the Guerro
pipeline was disconnected allowing all the water gathered from the
Crane property¥ to spill onte the ground still on the Crane
property. We followed the spill down the hillside where it sank
totally on the Crane property. He peointed out that drainage where
this water was flowing is separate from the Guerroc histaerical P/D.
I followed the drainage down buft found that it would enter the
channel right at the Guerre histerical peint of diversion.

It would appear that during high overland runoff the drainage from
Crane would make it to the Guearrp’s historical P/D but I'm net
convinced that when this dralinage sinks including the springs that
hydrologically the water enters the pool or provides water to what

;1.‘.](_).
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has historically been diverted by Guerro. It guit possibly sinks

and goes under the what is gathered by Guerro or possibly a portien

of it may contribute to the unnamed stream flowing to the Guerro

N pool. It did not appear at the day I visited the pool that there

f’ ‘“wags springs rising in the pocl itself. As for the stream it was
impossible to tell. See attached sketch.
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RECEIVER
AUG 29 195

Department of Watar Faso
Urce:
Memorandum ‘ Seuthem Ragion

Date: August 27, 1996

To: Allen Merrirt, Southem Regiom
o

From: Bob Foster, Salmon Office

Re: Dan (uerrero measurement
water rights 72-04117 56 ofs & 72-07509 .04 cfs

P.15

On the above date T was contacted by Mr. Guerrero and requested to perform a measurement

on his sprmlkder system.

The following conditions were observed. -

1. Three mch handline consisting of thirty four 7/16 sprinkler heads

2. No pressure gauge installed on system

. 3. Only twenty-seven spzinklers‘ were o;peraﬁng dus to Jow water flow.

My calculations are as follows: 7/16 sptinkler head @ 20 psi (estimated) — 1.59 gpm.
27 x 1.59 = 42.93 ppm
42.93 divided by 448 = 0.0958 cfs

This may or may not be an accurate messurement due 10 the estimation of pressure in the

systern however it may reflect the potential for impact of further appropriation of the spring s

sonrce which supplies Mr. Guerrero's system.

cc: Dan Guerrerg

TOTAL P.15



® () RECEIVED
DEC 2 6 1996

Department of Water Resources

Law Offices

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Ray W. Rigby

Gordon §. Thatcher P.Q. Box 250 Telephone:

G. Rich Andrus 25 North Second East Rexburg: (208) 356-3633
Jerry R, Righy Rexburg, ID 83440 Idaho Falls:(208) 529-5531
Michael 8. Kam Fax: (208) 356-0768
Gregory W. Moeller E-Muail:  Rexlaw@srv.net

December 19, 1996

Mr. Glen Saxton Mr. Allen Merritt

Idaho Department of Water Resources Southern Region Manager
Statehouse Mail 11341 Filmore Street, Suite 200
1301 N. Orchard Twin Falls, ID 8§3301-3380
Boise, ID 83706 Fax: (208) 736-3037

Fax: (208) 327-7866

Mr. Bob Foster

Idaho Department of Water Resources
Vandres, Suite B

Salmon, ID 83467

Re: Daniel C. Guerrero’s Protest to Earl Crane’s Application for Permit No. 72-07541
Dear Gentlemen:

QOur firm has been retained by Daniel C. Guerrero to assist him in filing exceptions and briefs on
the Hearing Officer’s Recommended Order of October 16, 1996. In the course of my
conversations with him this morning, he indicated that he believes there are relevant records in
the possession of the Department of Water Resources pertaining to his protest. If such records
exist, they should have been considered at the Hearing. [ have enclosed a copy of the “Affidavit
of Daniel C. Guerrero” which indicates that there is good cause believe there are records which
could be helpful to Mr. Guerrero in your possession.

As you are aware, we have until January 2, 1997, to file our exceptions or briefs. Therefore, if
you have any of the documents that are identified in the Affidavit of Daniel C. Guerrero, we
would appreciate it if you could provide them to our office as soon as possible. We are
specifically asking for copies of photographs, notes and any field surveys or reports. If there is
any charge for making the photocopies, please let us know and we will remit payment promptly.
Time is of the essence and we would greatly appreciate having your cooperation so that we can
complete a thorough mnvestigation of the matter.




Gentlemen
December 19, 1996
Page 2

Please feel free to call us if you have any concerns or questions, your help and cooperation will
be greatly appreciated.

2.

Sincerely yours,

Ic
'\DEKMGUERRERO.LTR



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
PERMIT NO. 72-07541 IN THE NAME )
OF EARL CRANE ) AFFIDAVIT OF
- )  DANIEL C. GUERRERO
)

STATE OF IDAHO, )
County of Madison. ;S'

DANIEL C. GUERRERO, being first duly sworn, deposes and says:

1. T'am an aduli, competznt to testify to the matters herein. I am the sole
owner of a farming operaticn in the Challis area known as “Garden Creek Ranch.”

2. I have filed a protest to Earl Crane’s Application for Permit No. 72-
07541.

3. On October 2, 1996, the Idaho Department of Water Resources held a
hearing in this matter in Challis, Idaho. I was present at that hearing and was not
represented by counsel.

4. Around August of 1995, T called the Department of Water Resources
and complained about an illegal diversion of water and injury to my water rights by Farl
Crane.

5. On August 25, 1995, in response to my complaint, Bob Foster from the

Department of Water Resource's office in Salmon, Idaho, visited the site and confirmed

that an illegal diversion pipe existed. Mr. Foster took photographs and made notes of

nEn L MED

oS T A 11



his observations. Mr. Foster told me that T would be entitled to treble damages for the
apparent interference with my water rights.

6. On. September 6, 1995, Allen Merritt, Southern Region Manager, sent a
letter to Earl Crane. I have attached a copy of that letter as Exhibit “A.” The letter
confirms that Mr. Foster inspected the scene of Mr. Crane’s illegal diversion.

7. Several times since Mr. Foster’s initial visit, employees of the
Department of Water Resources have been to the property in question and inspected the
spring at issue and the surrounding circumstances and structures related to my water
rights. I recall meeting with Mr. Merritt, Mr. Kelly, and Mr. Foster over the months
following my initial complaint. During those visits they took additional photographs and
made notes of their observations.

8. At the evidenfiary hearing of Gctober 2, 1996, I was not represented by
counsel. 1 erroneoﬁsly assumed that the Department would consider the photographs,
notes, observations, and any reports that they had produced as a result of their numerous
investigations in this matter. That is why I did not present further evidence beyond what
I presented at the hearing to establish that there was a hydrological connection between
my water source and thé spring areas sought by Mr. Crane.

9. 1 believe that the Department of Water Resources has in its possession
records, including photographs, notes, and reports, verifying the hydrological
interconnection between the water rights at issue. I further believe that these records
should have been considered by the Hearing Officer, L. Glen Saxton, in making his

Recommended Order of October 16, 1996.

AFFIDAVIT OF DANIEL C. GUERRERO - Page - 2

diguerrera, aff



DATED This 19th day of December, 1996.

WA L

Daniel C. Guerrero

SUBSCRIBED AND SWORN TO Before me this 19th day of December,

1996. v
Notary Public #or Idaho
Residipg-at Rexburg, Idaho
~ My Commission Expires: 8-31-2002
AFFIDAVIT OF DANIEL C. GUERRERO - Page - 3 Mt oL,
dk\guerrero,aff T




State of Idgo ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
December 20, 1996 DIRECTOR

Gregory W. Moeller
RIGBY, THATCHER et al.
25 North Second East
Rexburg, ID 83440

RE: PERMIT NO. 72=07541 IN THE NAME OF EARL CRANE
Dear Mr. Moeller:

Pursuant to your FAX transmission received on December 19,
1996, and your request for information, please find enclosed
copies of information from the above referenced water right file.
Since, I deo not specifically know what information you want and
since the enclosed information does not represent all of the
water right file, you may wish to visit our office and determine
firsthand for yourself the information you seek.

I have included in the enclosures, however, copies of the
exhibits received at the hearing even though you did not
specifically redquest this information.

If you have questions, please feel free to contact me or the
department.

Slncerely,

A L

GLEN SAXTON, Chief
Water Allocatlon Bureau

Encl: BSeveral
c: IDWR - S. Region

Allen Merritt
Earl Crane

.xf'g"‘s
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Ray W. Righy
Gordan §. Thaicher
. Rich Andrus
Jerry R. Righy
Michael 8, Kam
Gregory W, Moeller

Date: 12/19/96

To: Glen Saxton

Law Offices
RIGBY, THATCHER, ANDRUS
RIGRY, KAM & MOFELLER, Chartered

B.O. Box 250
25 North Second East
Rexpurg, ID 83440

FAX Transmission Sheet

17eE32778606  P.Bl

Telephone:

Rexpurg: (208} 356-363%
Idako Falls,: (308) 529-55371

Feay; {208} 356-07638

E-Mail:  rexlaow@srv. et

FaxNo:  (208)327-7866

From: Gregory W. Moeller

Sent By: Becky

Subject: Affidavit of Daniel C. Guerrero

You should receive {» page(s) including this cover sheet.

COMMENTS:

If transmission was incomplete or not legible, please cali the sender at 208-356-3633.

CONFIDENTIALITY NOTICE: This message i3 inended anly for the use of the ndividual or entty to which it is aldreased ang aay contain infonmarion
that 3% privileged, configential, and exempt from disclosure under applicsble law. T¢ the reader of this message i sor the intended fecipient. of fhé employce
or agent respouisible for delivering the message 1o the inenged cecipicrne, vou are herehy aolified that any dissemination, distribaning, or copying of the
cotnmanication i strictly prohibied. If you Havy rooeived his sommmunicalion in ermor, please notify 15 immediately by telephone And retuen the original
MESSAZE 10 us Al (hE above address via the US Podtal Service. Thumk you.
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Law Offices

RIGBY, THATCHER, ANDRUS
RIGBY, KAM & MOELLER, Chartered

Ray W. Righy .

Gordon S, Thatcher P.O. Box 250 Telzphone:

G. Rich Andrus 25 North Second Eost Rexburg: (208) 356-3633
Jerry R, Righy Rexburg, ID 83440 idaho Falls-(208) 529-3531
Michael 5. Kam Fax: {208} 356-0768

Gregory W. Moeller E-Mail: Reziaw@srv.nest

December 19, 1996

My, Glen Saxton Mr. Allep Merritt

Idaho Department of Water Resources Southemn Region Manager
Statehouse Mail 11341 Filmore Street, Suite 200
1301 N. Orchard Twin Falls, 1D 83301-3330
Boise, ID 83706 Fax: (208) 736-3037

Fax: (208) 327-7866

Mr. Bob Fosrer

Idaho Department of Water Resources
Vandres, Suite B

Salmon, I} 83467

Re: Daniel C. Guerrero’s Protest to Earl Crane’s Application for Permit No. 72-(¢7541
Dear Gentlemen:

Our firm has been retained by Daniel C. Guerrero to assist him in filing excepfions and briefs on
the Hearing Officer’s Recommended Order of October 16, 1996. In the course of my
conversations with him this moming, he indicated that he believes there are rclevant records in
the possession of the Department of Water Resources pertaining to his protest. If such records
exist, they should have been considered at the Hearing. 1 have enclosed a copy of the “Affidavit
of Daniel C. Guerrero” which indicates that there is good cause believe there are records which
could be helpful to Mr. Guerrero in your possession.

As you are aware, we have until January 2, 1997, 1o file our exceptions or briefs. Therefore, if
you have any of the documents that are identified in the Affidavit of Daniel C. Guerrero, we
would appreciate 1t if you could provide them to our office as soon as possible. We are
specifically asking for copies of photographs, notes and any field surveys or reports. If there is
any charge for making the photocopies, please let us know and we will remit payment promptly.
Time is of the essence and we would greatly appreciate having your cooperation so that we can
complete a thorough investigation of the matter.

MO TR

LRI

LR aann
ot T fad

ERLIT




12-19-1996 85:16PM  FROM, RTAREK CHTD TO 1TeE32TeEE P.B3

Gentlemen
December 19, 1996
Page 2

Please feel free to call us if you have any concerns or questions, your help and cooperation wiil
be greatly appreciated.

74,

cller :

Sincerely yours,

e
\DKMVUERRERCLLTR
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APFLICATION FOR )
PERMIT NO. 72-07541 IN THE NAME )
OF EARL CRANE ) AFFIDAVIT OF
) DANIEL C. GUERRERO
)

STATE OF IDAHQ, )
County of Madison. ;S’

DANIEL C. GUERRERQO, being first duly sworn, deposes -ﬁnd 5AYS:

1. Y am an adult, competent to testify to the matters herein. I am the scle
owner of a farming operation in the Challis area known as “Garden Creek Ranch.”

2. 1 have filed a protest to Earl Crane's Application for Permit No. 72-
07541.

3. On October 2, 1996, the Ydaho Department of Water Resources held a
hearing in this matter in Challis, Idaho. I was present at that hearing and was not
represented by counsel.

4. Around August of 1995, I calied the Department of Water Resources
and complained about an illegal diversion of water and injury to my water rights by Earl
Crane.

5. On August 25, 1995, in response to my complaint, Bob Foster from the
Department of Water Resource's office in Salmon, Idaho, visited the site and confirmed

that an illegal diversion pipe existed. Mr. Foster took photographs and made notes of
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his observations. Mr. Foster told me that I would be eatitled to treble damages for the
apparent interference with oy water rights.

6. On September 6, 1995, Allen Merritt, Southern Region Manager, sent a
letter to Ear]l Crane. I have attached a copy of that letter as Exhibit “A.” The letter
confirms that Mr1. Foster inspecied the scene of Mr. Crane’s illegal diversa‘ozz.

7. Several times since Mr. Foster’s initial visif, employees of the
Department of Water Resources have been to the property m question and inspected the
spring at issue and the swrrounding circumstances and smlct;ures related to my water
rights. I recall meeting with My. Merritt, Mr. Kelly, and Mr. Foster over the months
following my initial complaint, During those visits they took additional photr.wgraphs and
made notes of their observations. |

8. At the evidentiary hearing of October 2, 1996, T was not represented by
counsel. I erroneoﬁsly assumed that the Department would consider the photographs,
notes, observatons, and any reports that they had produced as a result of their numerous
investigations in this matter. That is why I did not present further evidence beyond what
I presented at the hearing to_estz_ab}ish tbat thiere was a hﬁd.rdliagical Co.nnection between
my water source and the spring areas sought by Mr. Crane. |

9. I believe that the Department of Water Resources has in its possession
records, including photographs, notes, and reports, verifying the hydru;ogical |
interconnection between the water rights ar issue. I further believe that these records
should have been considered by the Hearing Officer, L. Glen Saxton, in making his

Recommended Order of October 16, 1996,

AFFIDAVIT OF DANIEL C. GUERRERO - Page - 2
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DATED This 15th day of December, 1996.

AN G

Daniet C. Guerrero

SUBSCRIBED AND SWORN TO Before me this 19th day of December,

1996.
Z%M

Public for Idaho
R sidipg-at Rexburg, Idaho
- . My Commission Expires: 8-31-2002

AFFIDAVIT OF DANIEL C. GUERRERO - Page - 3
di\guercero.aif

TOTAL P.86G




State of I.w .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GGVERNOR

KARL . DREHER
DIRECTOR

December 13, 1896

RE: In the Matter of Application for Permit No. 72-
07541 in the name of Earl Crane

Dear Interested Parties:

I have enclosed a copy of the ORDER issued in
connection with the above referenced application for
permit.

Please review the Order and contact me at (208)327-
7900 if you have any gquestions.

Sincerely,
' (ot
e <D | /a/ ”"’T’/LJ

JUYLIE I.. YARBROUGH
Senior Secretary

Enclosure

C: IDWR - Region



G. RITTEE‘ITF'Q FRxX 2BE-879-5283 I PAGE B2

RECEIVED
DEC 0 3 1996

1daho Department of Water Resources
Karl J. Dreher, Dircctor Depaniment of Water Resources
1301 North Orchard Street
Statehouse Mail
Boige, Idaho 83720-9000
Sir;

I would like to file an objection to the denial of petition for reconsideration of the recommended order.
RE th¢ application for permit No. 72-07541, in the name of Ear] Crane. Letter from TD.W.R., dated, 11-
13-96.

1 am not an attorney, and do not have the knowledge to define Idaho waler law.
I wonld like to hire an anornsy to file a brief, ontlining the legal basis for ruy objection,

I have faxed all relevant material to Mr. Ray Righy, Attormey-at-Law, Rexburg, ldaho, Al thie time he
hasn’t been able to schedule a mesting, therefor T am asking for a 30 day extengion,

My main objections are:

1) Are the springs hydrautically connected? Mr. Mcrritt, Mr, Kelly and Mr. Foster, of LD.W.R., have
been present at the sitc when Mr. Crane had illegally appropriated water in 1994, They all ook pictures
and indicated that the water had been diverted, ‘This supgests that the springs are connected. Mr. Siaton
has not been to the sight to observe this.

23 Mr. Foster did a water test in August of 1996 and determined that impact of farther appropriation
would be detrimental.

1 wounld like to have the opportunity for an attorney to go over the facts and advise me.

Thank you for your consideration,

T

D. C. Guerrero
c.c. Earl Crang
PO Box 11
Challig, ID 83226




State of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehounse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOYERNOR

KARL J. DREHER
DIRECTOR

November 13, 1996

RE: In the matter of Application for Permit No. 72-07541

in the name of Earl Crane - Petition for
Reconsideration

Dear Interested Party:

Enclosed is an Order Denying Petition for

Reconsideration. Within 21 days after the service date of
the enclosed denial of a petition for reconsideration, any
party may in writing support or take exceptions to any part
of a recommended order and may file briefs in support of
the party’s position on any issue in the proceeding.
Written briefs in support of or taking exceptions to the
recommended order shall be filed with the Director.
Opposing parties shall have 21 days to respond.

Sincerely,

_ (hA ) gAifjbmﬂﬁffl_,)

IE L. YARBROUGH

Senior Secretary

Enclosure

C:

IDWR - Region

g Ao
"_" AT s



S | . | S i. V-1~ A6
| | o | | PAS R\
T.O o, | . | E  RECEIVED
| | R oV 121996
\2ey N SIS~ ==_~.\. o | N Lo .
? ‘ | : Lo _ Dapanmahtiaf V?atéfﬂesnuréas':

@DOLS A-.-B\Gw\—c L

Re: W{Z’uc&f\\cm Fon. PERMAT WO 172 - CD‘VSK\\
| \‘Q A= M’PVME_ c;.\-._ A_\.-_-'HQ..L C_2 A= . '

:I:’HM \-—\L.E\UQ; —o. P\ 4=t \T\ou o Cx,
ZCONUDERATION aF A ?at.aMMr:wons o%ba\“a
AUD REauaEst Ay oRMNL, ARGLEMEUT  ©ZFoR&E

THE DiREevToiR.
CTTWE Tollow o 'Pc;tw_’x‘s
e bE RscovsiDeEred  ARE .
PAGE l’ :'ti -‘-l‘i\, LzETier oc Fiwo'lwc,.g aE TACT
COMRTED, 10+ 16 -9, i |
>-r\-+e_- AP CATION WL Qc.bucrz. L™ GURU":‘T,\[; |
AF  WONTER, UNOER E%\S‘T\UQx VOWTEIR, RGewe «
WA PRORNTY OATE. | PWS \omen SSTABLISHED R
by TOWR. 7O ba, 1926, o
THERE. WAS BEen A PEeMT
To e Q-chp:;;og F:G'?- CDOV\GS‘T\L VSE o Sz
SMD EPRING. with MR CRAES: 2 HOMES , W
D\UEET»;,D r-—ota THRE = D‘ovw:._% W‘““.?STleTU‘\f
O REAST "y ww"%?_ Su@pt.\i.: ‘ ) ‘ ) |

o wlowe S Liws

\SRUED W \A91



[}
]

| ar.m*x 'DAGcE_ V)

| WY W RETER. TRLGWE hRE '3:1: 12- GLm‘l o ML
Shows: 0. 56 AND OB THis s A SoeTAL
o= .24 cFEs. €>'2m~zs~f=.u¥5 ExvET. ‘\,. ERomt
o TosTER, TRw.R. SHows A TOTRL o |
00953 <. .e;,‘ %M.Q_:\wmcw'cas THAT FURWERZ
Q?PQDPY.Z\W&'\&M . 1:)-50!,1!-_‘?) '\MTD"PFC—-\ SN oeTER. SUWL\{ .
_L_PM INIAVER Gx-rer'cwc; | LV&—BS MOBTER. e I Mvt

ARG, | = 4. f - |
’\“H—r—- uuP{TFEja Qe PPy '\Tsé‘,ut; 1S N6 SQ?Ff@r.muT
FeR THE @oRrPosES '\U*‘*ELJDED | -
T ACGAy Eaﬁm TG PROTESTAITS .E.x#\@'_\r A
T AM ELTTLED 70 V.24 ¢, F.S. WME W NTER TEST
Howe AN ESTIMATEY 0.0958 C-F.5. ,wa—u—icﬁr.?%;_

et &uFC\C&EUT | |

VAGE | & Ha. ,f
'THE_':'N?PL‘J:C&T\EJM_c:-.cm:;'tc-*rs;._u}'«fu ThE, LochAu
Pumlic wveeEstT, . L B

MY RAed e A SPERATIW G RAwen, =% T

"Do' VT L s gg ;-—Flc.'tau*‘ w WTER T \ra?.\GcW‘E
P«MD ?ﬁcﬂbuc\z_ AN C\?.o?, e m.)-.a...c.._ L= ouT o¢ L?)O.SUJ'?-Ss
NJD \o.,_ Pora,ccc,c) <O SEL_L_. MLERE - i
Q&aag.:\:rs" R o
THE= 4u’12.\;53zz_,9 Qouu:.\”\uc.g; o LU#HER, Rl@c’a&\_s
Ly TRE PREVIOUS OwWNERS, TT THE APPLICARIT
) RE O&H\L.L,tadqb‘_) \ﬁ-«.\ L\Jf\z, T AT 5%\
whTER
e 2= ‘P@\zfyuouﬁs @wums__\jk?fb WeY +iLEn For Ex’lt_e;rsr‘



e e e

GowT, PRG&R 3. _
How ChN  SOWME OnmE Convic Y wm'taa thauns‘ wrrﬁauc
Mo ’T{-{QM '? | L -
RN 2, & |
TR %?Qiuc:)c.,l—m'mgb BN THE  PROTESTANT is VT
A CLL.E—;AQL.\\ D%Flu% S?Q_\wcg | |
izeb r’EcsM | u#«amug PRALS. -msz-_ WHETER. . @ons To
THE  2PRinG = CATEEve P P2 Oz ELvRTL \(
LOMNZC TR H&{i?ﬁ,,:cw,s...m%g\{. S 1S wony THE
CLoLLEeTion PoiT  For TeE PG AND CRECE
s :P“?Pﬁcsmmwna-\,‘ 200 ﬂARD,s Lemoc, WV AS LEEA;
00\-“1 TS m\{ %\MC‘_ra__ fFHfa W\G?_s'r\z(_obn 3 ar-l‘i?__c,,
’PA%?_z. & 7 I T
THZ P&’Puc_.&u; \J(Arsi @'%‘R"‘l“tﬂrup\l "DE,\_}EL_Q?E,Q "‘u..:o
6@\\)(&- PcthAS b»{ I'z-_)Q_P\V\Pr W TTHE ARTEBAS CoUS‘E.ucfwa
A @—Ot.c,wm SWS TR P\MD Clom\,-..:,cﬁ-iuca THE SWWUC;:‘;
BREDSS  wivH A BeR. G | D
L=t iT g \ﬁ-UOUUI\_)} TTHT "FH'\S WA Da\_;"-z. P@BQ
1O Pc'TPPL,\CA,MT Tl For ~ P"E’.Mn TR \kc,; |
DAMIVISHED = UJA‘_EQ_ Qupow\' DiEchutE wﬁc‘TEVL
WAS  FLowing To. OTHER AREAS,  RATHER. Taan
To AHE CcwEEe-. 5 02 s
MR MERR T+, MR, \(\Q,LL,\I NI RT3 c:os—wal cxﬂar?
FROM 0w, wgaa eﬁppmo C AL ED ouT P-;
UMOUS UMES T msveac.'- THE OWLAUEUL ﬂPPQc)——-
 RIATPN) oF WATER, WieturiEs wERE TAMEL ~hD
WE, \SSUE WAS DG ssSER AT BV



"
*

COM-\' YAGT 3 L : |
Ao ANM SuRE AT TRE Daww.\meu'r Hng Sowua
M"CMOKA-MDG ow ;\—-L&,% o

- Paes bz == 2 o |
CWHER VSE N PRoTE
CQUP«MC\‘\‘FxE,Q @R C,cu.—-tca,M\t,lg .
‘Wr\s Is wRenwtr WReAvsE  ov PAGE 2 d.—-kre\ AUDANQ
LSS Vethe O C:S" ‘.Io‘:‘- @ Sl AUOD 08 u_;wxf-w
S A TOW™L o0& ON.2Y Ch—% AQJ*\\) VDML..TO
PAGE TWo, PReTSCTALTS Sxdsit A,
APPROKVWITE.  WATER TIEST ;Hc,wg o.xXss
CRGE Y 2 | R | |
THR SALES  ConTRALT 399%{ bot  SERM -ﬂépuxhn@e E

TAMT BRAVE VoY bEed

WESAUNE SELLERS  DID MeT TR A o eTRR RIGHT

PAGE 1w S A SRR
T, w ATer Suwu\\ \,5 L)o\ ESQF‘F—"\Q\E;UI.QE\’E,R .
F\Gﬂ“«li\) TO Page. 2 at L{% |

"\"-\AM\Q N O O,

o - GisedRy CREEK RAVLH
MR, \cPcRL_ CQAUE - ‘E}u,c_, G-;\xep_sz;,a_c, | ;3;"
; awh’li\'ioﬂ-ﬂ‘o - R L ¥y {* 2 :



State of Idag .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIF E. BATT
GOVERNOR

KARL L. DREHER
October 31, 1996 DIRECTOR

Daniel C. Guerrero
P.0O. Box 248
Challis, ID 83226

RE: PERMIT NO, 72-07541 IN THE NAME OF EARL CRANE
Dear Mr. Guerrero:

I have received by FAX your brief letter dated October 30,
1996 which states the following:

*I am filing a petition for reconsideration of a
recommended order for the above permit number."

From your letter, I can not determine whether the one
sentence statement above is intended tc be your filing of a
petition for reconsideration or whether you are advising that you
intend to file such a petition.

If you submit a petition within the next ten (10) days which
specifically describes what you want to be reconsidered in the
recommended order issued on October 16, 1996 and the reasons
therefor, I will consider that the petition has been timely
filed. If you do not timely submit the petition, I can not
consider it. Note that you are required to send a copy of any
such petition to the applicants in the matter in order that they
can respond to it if they wish tao.

If you have questions relative to procedure, please feel
free to contact me.

Sincerely,

= LS

L. GLEN SAXTON, Chief
Water Allocation Bureanu

o} IDWR - S. Region
Allen Merritt Mifm
Earl Crane ﬂi“uﬁﬁﬁgg
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GLENN R. RITTER

CERTIFIED PUBLIC ACCOUNTANT

F.O. BOX | 80, CHALLIS. IDANC 83226
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October 30, 1996

Deaniel C. Guerrero

PO Box 248

Challis, ID 83226

RE: In the matter of Application for Permit No. 72-07541 in the name of Earl Crane,

I am filing & petition for reconsiderstion of a recommended order for the above permit number.

Danici C. Guerrero

iy T
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o STATE, OF IDAHO
peg i, DEPARTMENT OF WATER RESOURCES
1381 Nerth Orchard Sereet, RO, Box K3TM

0193870

- e D.C. Guerrero , __ -
. w L PR Garden Creek Ranch ,_
0 P.0. Box 248
challis, 1D B3226
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State of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR
Octobexr 16, 1996

KARL J.DREHER
DIRECTOR

RE: In the matter of Application for Permit No. 72-07541 in the
name of Earl Crane

Dear Interested Party:

The accompanying order is a "recommended order" issued by the

department pursuant to Section 67-5243, Idaho Code. The provisions
f thi will not b ive unti i tor issues
a final Q;dg; in this matteyr, :

Each party to these proceedings who appeared at the hearing
may file a petition for reconsideration, briefs and exceptions to
the recommended order and may request oral argument before the
Director of the department as further described below: '

PETITION FO IDERATIO

Any party may file a petition for reconsideration of a
recommended order with the hearing officer issuing the order within
fourteen (14) days of the service date of the order. The hearing
officer will act on a petition for reconsideration within twenty-
one (21} days of its receipt, or the petition will be considered
denied by operation of law. See Section 67-5243(3), Idaho Code.

XCEPTTIO BRIEFS

Within twenty-one (21) days after {a) the service date of this
recommended order, (b) the service date of a denial of a petition
for reconsideration from this recommended order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for
reconsideration from this recommended order, any party may in
writing support or take exceptions to any part of a recommended
order and may file briefs in support of the party's position on any
igsue in the proceeding. Written briefs in support of or taking
exceptions to the recommended order shall be filed with the
Director. Opposing parties shall have twenty-one (21) days to

- ond | g cea g,
p M CEDE LMED

X \ BTN o
SR ] 3
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ORAL ARGUMENT

The Director may schedule oral argument in the matter before
issuing a final order. Oral argument on exceptions to a
recommended order shall be heard at the discretion of the Director.
If oral arguments are to be heard, the Director will, within a
reasonable time, notify each party of the place, date and hour for
the argument of the case. Unless the Director orders otherwise,
all oral arguments will be heard in Boise, Idaho.

CE E _OF VI

All exceptions, briefs, requests for oral argument and any
other matters filed with the Director in connection with the
reccmmended order shall be served on all other parties to these
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (56)
days of receipt of the written briefs, oral argument or response to
briefs, whichever is later, unless waived by the parties or for
good cause shown. The agency may remand the matter for further
evidentiary hearings if further factual development of the record
is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

PPEAL O AL DE QD I
A party aggrieved by a final order of the Director is entitled

to judicial review in compliance with sections 67-5271 through 67-
5279, Idaho Code.

jerely,
L. GLEN SAXTON i
Chief, Water Allocation Bureau

Enclosure

¢o: IDWR - Region
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WRO749NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 10/07/96
No. P72-07541 WATER RIGHT PROFILE REPORT PAGE :
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME
C EARL CRANE 0170271996 DOMESTIC 01701 12/31 0.040 CFS
POBOX 11 s
CHALLIS 1D 83226-0011 TOTAL DIVERSION: 0.040 CFs
(208) 879-2397
water Source: SPRING Tributary to: SINKS Stage: PERMIT
Point(s) of Diversion: T13N R18E 510 SWNESE CUSTER County
Place of use Legal Description for: DOMESTIC
NE NW SW SE

NENE
: Lt Ac

13N 18E 10 :

Pou County: CUSTER

Other Water Rights
72-07425

NWHE SWNE SENE :
Lt Ac Lt Ac Lt Ac :

"

with Same Point(s)
72-07541

NENW NWNW SWNW SENW
Lt Ac Lt Ac Lt Ac Lt Ac

NESW NWSW SWSW SESW
Lt Ac Lt Ac Lt Ac Lt Ac

of Diversion and Source:

Other Water Rights Listing Overlapping Place(s) of use:

72-07425

Conditions

Remarks:

Dates:

Misc:

Audit:

of Approval:
004

- The issuance of this right does not grant any right-of-uay

- or easement across the land of another.

Domestic use is for 2 homes.
Approval of the applicaiton does not supercede any contractual
obligations of the applicant or protestant which obligations may

exist.

App. Received:
Preof Due Date:
Exam Made Date:
Licensed Date:

01/02/1996
1270171997

Water District Number:

10/07/96 CZIMMERM

Priority Date: 01/02/1996
Proof Made Date:

Exam Sent to $.0.:

Field Exam Fee:

NESE NWSE SWSE SESE

: Lt Ac Lt Ac Lt Ac Lt Ac

"
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APPLICATION FOR PERMIT

STATE OFFICE REVIEW

by Cindy Zimmerman

No.: 12-75Y{ Name: Chﬁ*Qﬂ- Date: (©/7/3L, a4 OK? )
Correct Fee? v Receipt #: 501%15¢  Priority: _ A v/ Gvmt Lts: __

AREA OF CONCERN? -

PROTESTED: -
BYSTEM COMPLETED:

Yes/proof filed -

1 year/no proof -

+1 year -

GROUNDWATER: <V FLO-CH>

+ 0.2 cfs -

=/- 0.2 cfs -

=/+ 5 a. -
Drilling Permit:

Existing well -

Included w/pernit -

No WD permit? -

irr. in WD -

No/Yes Mor GWM2 Trust/Non-trust
020 (Protest Agr) or W15 (See Final/Prelim Order)

NA
ity
2 17

01M
No MD
01M, 065(if GW use SW 1lst)

NA (pre 7/1/87)

Permit No. - - - - ; P99
046-46B-P23 (post 7/1/87)

P05 (new well)

SURFACE WATER <v fFLo-cH>(Surface water that doesn’t sink is regulated):

Water District(dem) -
+ 0.2 cfs -
=/- 0.2 cfs -

WP + 0.2 cfs -
- 0.2 cfs -
=/+ 5 a. irr. -

005 (reg) WD # 12 <SEE MAP & LISTING>
01J (meas dev)-P08

01H(lock dev)-P01 or No MD

01M or No MD (in-stream)

No MD

01M

RIVER BASINS (*Surface water):

Snake R (01) -
(02/03-irr)

Boise R (63)

Payette R (65)

USE:
Domestic (surface) -
Fish Propagation
Irr <pPOU> =/- 5 a -
+ 5 a -
Mining -
Power -

Storage(v 3 compo.} -
LOCATION:

42-248 area -

Boise Front LoGeo -

In-stream dev. -

Irr Dist/Canal Co. -

Swan Falls Flag -

Trust -

Noen-Trust <1> -

OWNERSHIP:Non~-land owner -

OTHER CONDITIONS: -

SBTANDARD REMARKS: -

BENEFICIAL USE DUE: -
COMMENTS : -

11A-P04, NA

007-P07 (w/remark WBS9-t Weiser), NA

05A (if WB), 11E (not 42-111 use), NA

064 (regulated uses), 047-P04 (Payette Lake), NA

*WB5 (Boise R t Star Bridge); 27A(Payette R); NA
07a-042 (rqg)-010/06A/09E(WQ)-P10;044 (N 1000 Spr)
057 (0.03 cfs/A)

032 (0.02 cfs/A)

054 (req) & 06A/010/09E~P10
0BA-17K~025~027-028-01F(P19) ~09E(P10) ;

+25 cfs-P1l8; 17G(FERC) or 17M(FERE); 18B-P09
18A(multi MD in WD), 18B-P09 (+10/ dam), *WO07

In 20/30/40/50/60/70/80 (&%) basin?
058 (-85° GW temp only)

P52 (stream channel alteration)

023 (Twin Falls area)

—~—  <SEE CODE CHART>

051-052-053-P74 (Consumptive Uses), NA
048-049 (Consumptive Uses), NA

004 (PD/PU) Jﬂ% &ﬂ¢umhftgum“hq~

* (ot /a,

10-1-_ (997




FROM: Allen Merritt DATE: September 9, 1996
TO: File: 72-07541 In the name of Crane
SUBJECT: Pre-hearing conference

On August 23, 1996 I conducted a pre-hearing conference in the
natter of the protest of the above referenced application. At the
conference was Mr. & Mrs. Earl Crane (Applicant) and Mr. Guerro
(Protestant)

We discussed the issues and only items #1 & #2 on the handout

appeared to be issues. I tried to start a discussion about
potential resolution of the protest but the parties did not appear
to be open to settle or agree at this point. They wished to have

a hearing. I told them how a hearing would be conducted. During-
the conference we went through the file and looked at the pictures.

It was gquestioned by Mr. Guerro what was being developed and Mr.

Crane indicated that there were two domestic units being built.

One for his son and the other for himself. The use of the water

was going to be in house use with very limited watering of small

lawn & landscape at each building site. Mr. Crane indicated that
the springs were separate and his spring was on his property and

Guerro had no call on his spring. Guerro’s point is that the

springs are connected and the development by Crane has impacted his

use of the water,

After the conference Mr. Crane invited me view the springs again.

At first I declined since I had already looked at them. He

indicated that it was not fair to only lock at them with Mr. Guerro.
and not give him the opportunity to point out things. I decided to

look at the springs again as Crane requested.

I visited the site again and I took the attached pictures. Mr.
Crane pointed out the water he has developed or gathered presently
rises in a pool where other spring water enters and all is gathered
by one of Guerro’s pipelines which at times takes water to the pool
at the historical point of diversion for Guerro. He then pointed
out that Guerro placed the plpellnes on his property without
permission and indicated that in fact Guerro has increased his
historical diversion. He then showed me a point where the Guerro
pipeline was disconnected allowing all the water gathered from the
Crane property to spill onto the ground still on the Crane
property. We followed the spill down the hillside where it sank
totally on the Crane property. He pointed out that drainage where
this water was flowing is separate from the Guerro historical P/D.
I followed the drainage down but found that it would enter the .
channel right at the Guerro historical point of diversion.

It would appear that during high overland runoff the drainage from
Crane would make it to the Guerro’s historical P/D but I‘m not
convinced that when this drainage sinks including the springs that
hydrologically the water enters the 1 or provides water to what

2 vics

“’ “- vlc:‘;_j




has historically been diverted by Guerro. It quitfpossibly sinks

and goes under the what is gathered by Guerro or possibly a portion

of it may contribute to the unnamed stream flowing to the Guerro

*}ippol. It did not appear at the day I visited the pool that there

P was springs rising in the pool itself. As for the stream it was
impossible to tell. See attached sketch.

Chollyy 9K Club
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Department of Water Fieso
urces
Memorandum Southern Region ©
Date: August 27, 1996
To: Allen Merritt, Southem Region
ok
From: Bob Foster, Salmon Office

Re: Dan Guerrero measurement
water rights 72-04117 .56 cfs & 72-07509 .04 cfs

On the above date [ was contacted by Mr. Guerrero and requested to perform a measurement
on his sprinkler system.

The following conditions were observed.

1. Three inch handline consisting of thirty four 7/16 sprinkler heads

2. No pressure gauge installed on system.

3. Only twenty-seven sprinklers were operating due to low water flow.

My calculations are as follows: 7/16 sprinkler head @ 20 psi (estimated) = 1.59 gpm.
27 x 1.59 = 42.93 gpm

42,93 divided by 448 = 0.0958 cfs

This may or may not be an accurate measurement due to the estimation of pressure in the

system however it may reflect the potential for impact of further appropriation of the spring s
source which supplies Mr. Guerrero's system.

cc: Dan Guerrero
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State.yf Idaho .

DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
Fax (208) 736-3037

" PHILIP E. BATT

Governor

KARL J. DREHER

August 28, 1996

ATTN BARBARA BREEDLOVE
CUSTER COUNTY COURTHOUSE
PO BOX 160

CHALLIS ID 83226

Dear Barbara:

This is a follow-up to our telephone conversation of
yesterday to confirm the reservation of the
Commissioner’s Room for a meeting to be held by this
office on Wednesday, October 2, 1996 from %:00 a.m.-
5:00 p.m.

If you have any guestions please feel free to contact me
or Allen Merritt, Southern Regional Office Manager.

Thank you very much for your assistance in this matter.

Very truly yours,

Mary Baldwin
Senior Secretary

~ Celebrating Our Centennial Year of Service to Idaho 1895.1005 ~

Director



Stat‘)f Idaho .

DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
Fax (208) 736-3037

* PHILIP E. BATT
Governor

KARL J. DREHER
Director

August 5, 1996

MS ETHEL PECK

CUSTER COUNTY COURTHOUSE
PO BOX 160

CHALLIS ID 83226

Dear Ms. Peck:

This is a follow-up to our telephone conversation of
August 2, 1996 to confirm the reservation of the
Commissioners’ Room for a meeting to be held by this
office on Friday, August 23, 1996 from 1:00 p.m.- 5:00
p.m.

If you have any questions please feel free to contact me

or Allen Merritt, Southern Regicnal Office Manager.

Thank you very much for your assistance in this matter.
Very truly yours,

Mary Baldwin
Senior Secretary

—~ Celel:»raﬁng Our Centennial Year of Service to Idaho 1 8051005 ~



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 72-07541
NOTICE OF HEARING

EARL CRANE, Applicant
SOURCE: Unnamed Spring
Tributary to Sinks
COUNTY: Custer

D.C. GUERRERO, Protestant

M T Ve T Vease® Tt Nt Nmst® nt®

On January 2, 1996, Earl Crane, applicant, filed with the
Department of Water Resources an application to appropriate the
public waters of the State of Idaho. The Department has received
a protest against the approval of said application from the above
captioned protestant. The Pre-hearing Conference held on August
23, 1996 did not resolve the matter of protest.

The Department has scheduled the matter for hearing on Wednesday,
October 2, 1996 at 9:00 a.m., in the Commissioner’s Room, Custer
County Courthouse; Challis, ID 83226. The hearing will be held in
accordance with provisions of chapters 2 and 17, Title 42 and
Chapter 52, Title 67, Idaho Code, the adopted Rules of Procedure
of the department and Water Appropriation Rules 40 and 45. A copy
of the rules may be obtained from the department upon request. The
presiding officer at the hearing will be Glen Saxton.

If you plan to offer exhibits for the record, note that IDAPA Rule
of Procedure 37.01.01606 regquires that you provide a copy of
exhibits to each party and to the presiding officer.

If you require special accommodations in order to attend,
participate in or understand the hearing, please advise the
department within ten (10) day$ prior to the hearing.

All parties to the matter will have the opportunity to respond and
present information and argument on all issues involved.

Dated this 27th day of Augu 1996.

A Ayt

Al¥en D. Merritt
Southern Region Manager

N ELMED

TR




CERTIFICATE OF MATILING

I hereby certify that on the 27th day of August, 1996;a true and
correct copy of the foregoing Notice of Hearing was forwarded with
all required charges prepared, by the method(s) indicated below, to

the parties listed:

Secretary
EARIL. CRANE Hand delivered
PO BOX 11 U.S8. Mail-Regular
CHALLIS ID 83226 U.S. Mail-Certified _ x
Fax
D C GUERRERO Hand delivered
GARDEN CREEK RANCH U.S. Mail-Regular
PO BOX 248 U.S. Mail-Certified ~_ x
CHALLIS ID 83226 Fax




ENC HEARING PR

APPLICATION FOR PERMIT 1
Section 42-203A, Idaho Code, requirea the department to consider the following issus in connection with an application for permit:

1. Will the proposed appropriation injure other water rights? T¢-6 .

Yo

2. I the water supply sufficient for the purpose for which it is sought to be appropriated?

At

. 'Was the application made in good faith or for delay or speculative purposes? <

4, Does the applicant have sufficient financial resources with which to complete the proposed project?

w

. Ts the proposed appropriation in the local public interest, which is defined as the affairs of the people in the area direcily affected by the
proposed use? ] .

6. ls the proposed use contrary to conservation of water resources within the state of Idaho? L)—-

B F PROOF

The applicant has the initial burden of proof for issues 1, 2, 3, 4, and 6 above and must provide evidence for the depariment (o evaluate these
criteris. The initial burden of proof on issue § above lies with both the applicant and protestant s (o factors of which they are most
knowledgeable and cognizant, The applicant has the ultimate burden of persuasion, however, for this issue.

PROCED

The department generally conducts an informal conference with the parties Lo determine the issues and to iry 10 settle & protested maner before
a hearing is scheduled. If a hearing is heid the department will issue & written decision besed on the hearing record.

NFE CE

The purpose of & pre-hearing conference is to provide the opportunity for the parties and the depanment to familiarize themselves with a
contested matter and to anempt to resoive the matier, At the conference, the depariment may also formulate and simpiify the issues, idemify
docurnents to avoid unnecessary proof, exchange proposed exhibits or prepared testimony, limit witheases, discuss setlement or make settiement
offers, schedule hearings, extablish procedure at hearing and address cther matters that may expedite orderly conduct and disposition of the
proceeding or its settlement. The depanment may issue & “pre-conference statemsnt order” which requires response 10 the inquiries.

The department will tape record the hearing. Copies of a hearing tape are available upon request and the payment of the cost of reproducing
the tape. The hearing likely will be conducted by n hearing officer appointed by the Dicector rather than by the Director himself. If sa, the
hearing officer will prepare a recommended order for the Director’s consideration. Parties can file exceptions to a recommended order, briefs
in support of the exceplions or may request oral argument. Parties may seek judicial review of any final order issued by the Director. Pares
may by written stipulation waive the right to & recommended order, particulardy when a shonened decision process is desirable or necessary.
Such a waiver does not eliminate any rights of the parties in connsction with the final order of the Dircctor and judicial review of the arder.

EXRIBITS
A party who pians to offer an exhibit as part of the hearing record must provide a copy of the proposed exhibit to the partics and to the hearing
officer. As part of the conference a date may be set by which sxchange of exhibits and witness lists must occur.

E T OF FAIL TO APPEAR AT A CONFEREN HE G
Failure 10 appear at the time and pisce set for a conference or htaring by the applicant or protesiant(s) may allow the department 10 dismiss

without prejudice the protest(s) or the application. Any and ali cost incurred by reason of such nen-appearance may be assessed against such
non-sppearing party.

RICANS DISABEL S ACT

Any hearing scheduled will be conducted in a facility which meets the accesaibility requirements of the Americans with Disabilities Act. Tf you

require special accommodations in order to attend, panticipate in or understand the hearing, please advise the department within (10) days prior
1o the hearing.




MAILING LIST
RE: App. for permit No. 72-07541
APPLICANT:

EARL CRANE

PC BOX 11 el e £79 . 2397
CHALLIS ID 83226

PROTESTANT:

D C GUERRERO
GARDEN CREEK RANCH
PO BOX 248

CHALLIS ID 83226

Taky #E79-2760



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 72-07541 NOTICE OF

PRE-HEARING CONFERENCE

EARI. CRANE, Applicant
SOURCE: Unnamed Spring
Tributary to Sinks
COUNTY: Custer

D.C. GUERRERQO, Protestant

Tt T Nt e N Nt St Nt Nt

On January 2, 1996, Earl Crane, applicant, filed with the
Department of Water Resources an application to appropriate the
public waters of the State of Idaho. The Department has received
a protest against the approval of said application from the above
captioned protestant.

The Department has set the matter of protest for conference on
Friday, August 23, 1996 at 1:00 p.m. in the Commisioners’ Room,
Custer County Courthouse; Challis, ID.

The purpose of the conference is to formulate and simplify the
issues, obtain admissions of fact and of documents which will aveid
unnecessary proof, arrange for the exchange of proposed exhibits or
prepared expert testimony prior to the hearing, limit the number of
witnesses, consolidate the examination of witnesses, and advise the
parties of the procedure which will be followed at any subsequen

hearing. r

The conference will be held in accordance with Chapter 2, Title 42,
of the Idaho Code and the adopted Rules of Practice and Procedure
of the Department of Water Resources.

The conference will be conducted in a facility which meets the
accessibility requirements of the Americans with Disabilities Act.
If you require special accommodations in order to attend,
participate in or understand the conference, please advise the
department within (10) days prior to the conference.

Dated this 5th day of August 96,

AlTen D. Merritt, P.E.
Regional Manager




CERTIFICATE OF MAILING

I hereby certify that on the 5th day of August, 1996;a true and
correct copy of the foregoing Notice of Pre-Hearing Conference was
forwarded with all required charges prepared, by the method(s)
indicated below, to the parties listed:

Secretary

EARL CRANE Hand delivered

PO BOX 11 U.S. Mail-Reqular _ X
CHALLIS ID 83226 U.S. Mail-Certified

Fax

D C GUERRERO Hand delivered

GARDEN CREEK RANCH U.S. Mail-Regqular _ X _
PO BOX 248 U.S. Mail-Certified

CHALLIS ID 83226 Fax



€O RENCE AND HEARING PROCEDURE

APPLICATI R PERMIT ISSUES
Section 42-203A, ldaho Code, requires the department to consider the following issues in connection with an application for permit:

1. Will the proposed appropriation injure other water rights?

2. Is the water supply sufficient for the purpose for which it is sought to be appropriated?

3. Was the application made in good faith or for delay or speculative purposes?

4. Does the applicant have sufficient financial resources with which to complete the proposed project?

5. Is the proposed appropriation in the local public interest, which is defined as the affairs of the pecple in the area directly affected by the
proposed use?

6. Is the proposed use conlrary to conservation of waler resources within the state of Idaho?

BURDEN OF FROOF

"The applicant has the initial burden of proof for issues 1, 2, 3, 4, and 6 above and must provide evidence for the department to evaluate these
criteria. The inilial burden of proof on issue 5 above lies with both the applicant and protestant a8 to factors of which they are most
knowledgeable and cognizant. The applicant has the ultimate burden of persuasion, however, for this issue.

PROCEDURE
The department generally conducts an informal conference with the parties to determine the issues and to try to settle a protested matter before
a hearing is scheduled. If a hearing is held the department will issue a written decision based on the hearing record.

CONFERENCE

The purpose of a pre-hearing conference is to provide the opportunity for the parties and the department to familiarize themselves with a
contested matter and to attempt 1o resolve the matter. At the conference, the department may also formulate and sinplify the issues, identify
documents 1o avoid unnecessary proof, exchange proposed exhibits or prepared testimony, limit witnesses, discuss setilement or make settlement
offers, schedule hearings, establish procedure at hearing and address other matters that may expedite orderly conduct and disposition of the
proceeding or its settlement. The department may issue a "pre-conference statement order” which requires response to the inquiries.

HEARING

The department will tape record the hearing. Copies of a hearing tape are available upon request and the payment of the cost of reproducing
the lape. The hearing Likely will be conducted by a hearing officer appointed by the Director rather than by the Director himself. If so, the
hearing officer will prepare & recommended order for the Director’s consideration. Parties can file exceptions to a recommended order, briefs
in suppont of the exceptions or may request oral argument. Parties may seek judicial review of any final order issued by the Director. Parties
may by written stipulation waive the right to a recommended order, panicularly when & shortened decision process is desirable or necessary.
Such a waiver does not eliminate any rights of the parties in connection with the final order of the Director and judicial review of the order.

E ITS
A party who plans to offer an exhibit as part of the hearing record must provide a copy of the proposed exhibit to the parties and to the hearing
officer. As part of the conference a datz may be set by which exchange of exhibits and wilness lists must occur,

T OF FAIL TO APPEAR AT A C RENCE OR HEARIN
Failure o appear at the time and place set for a conference or hearing by the applicant or protestant(s) may allow the department to dismiss
without prejudice the protest(s) or the application. Any and all cost incurred by reason of such non-appearance may be asssssed against such
non-appearing party,

AMERICANS WITH DISABILITIES ACT

Any hearing scheduled will be conducted in a facility which mests the accessibility requirements of the Americans with Disabilities Act. If you
require special sccommodations in order to attend, participate in or undersiand the hearing, pleasc advise the department within (10} days prior
to the hearing.
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stat@f 1daho ®

DEPARTMENT OF WATER RESOURCES

\ Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033

Fax (208) 736-3037

July 25, 1996 .
PHILIP E. BATT

Governor

D C GUERRERO KARL J. DREHER
GARDEN CREEK RANCH . Director
PO BOX 248

CHALLIS ID 83226

RE: APPLICATION FOR PERMIT NO. 72-07541 (Earl Crane)
Dear Mr. Guerrero:

Your protest against the approval of the above referenced
application has been received and a copy has been sent to the
applicant with the suggestion that he contact you directly to
determine the exact nature of the protest and, if possible, to
resolve the matter without action by the Department.

The attachment to this letter describes the issues which the
Department must consider in taking action on an application. It
also gives a brief description of the conference and hearing
procedure followed by the Department in reselving protested
applications.

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

aAllen D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure(s)

~ Celel?mﬁng Qur Centennial Year of Service to Idaho 1 805.19005 ~
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DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033

Fax (208) 736-3037

July 25, 1996 " PHILIP E. BATT
Governor

EARL CRANE KAR%#DREHER
PO BOX 11 N rector
CHALLIS ID 83226

RE: APPLICATION FOR PERMIT NO. 72-07541
Dear Mr. Crane:

Enclosed is a copy of a protest filed against the above referenced
application.

The Department suggests you contact the protestant(s) directly to
determine the exact nature of the protest(s) and, if possible, to
resolve the matter without action by the Department.

The attachment to this letter describes the issues which the
Department must consider in taking action on an application. It
also gives a brief description of the conference and hearing
procedure followed by the Department in resolving protested
applications. '

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure(s)

~ Ce]el)ratiﬂg Our Centennial Year af Service to Idaho 1805.1005 ~
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RECEIVED

PROTEST JuL 2 21996

Department of Water Resources

TO: Karl J. Dreher, Director
State of Idaho D) 1w IRVAE
Department of Water Resources Ifd 5 (9 E : \/ E LD/
1301 North Orchard Street
Statehouse Mail JUL 24 19%

Boise, Idaho 83720-9000 Department of Water Resourcer
Southarn Reainn

The undersigned, hereby protests that certain Application for Water Permit filed by Earl
Crane, Applicant, P.O. Box 11, Challis, Idaho 83226. Such application is published as #72-07541
with your department and seeks a permit upon.an unnamed spring with point of diversion in the
SW1/4 NE1/4 SE1/4, Section 10, Township 13 N., Range 18 E., Boise Meridian, Custer County,
Idaho, and indicates a filing date of January 2, 1996 in: NE1/4SE1/4, Section 10, Township 13 North,
Range 18 East.

The reasons for the protest are:

1. Protestant holds an earlier and prior water right and permit to such spring and the flow
therefrom.

2. At times, there is not an adequate flow to fulfill the permitted flow of the prior right.

3. Any new or attempted diversion will interfere with and diminish the flow available for
Protestant.

4. Applicant has installed his water system without the proper application or permit, with no
regard to Protestant's prior rights.

5. Because of Applicant's actions, water loss has occurred, i.e. disruption of channels and
regular flows of spring. Water is now flowing away from the spring and stream because of the
installation of a pipe line and storage to Applicant's system.

6. Enclosed is the statutory filing fee of $25.00.

Dated:_ |~ (o - A \\@’SM
GARDEN CREEK RANCH
D.C. GUERRERO
P.O. Box 248
Challis, Idaho 83226




CERTIFICATE OF MAILING

THEREBY CERTIFY that a true and correct copy of this Protest was, on this 1  day
of July, 1996, mailed by regular mail, posted at Challis, Idaho with postage prepaid, to the following
party at the address noted:

Earl Crane
P.O.Box 11
Challis, Idaho 83226

N e

GARDEN CREEK RANCH
D.C. GUERRERO
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COMMUNICATION DOCUMENTATION

This form is to be used to document public record information requests regarding
any SRBA claim or c¢laims, The form may also be used to document IDWR
communications requesting information regarding any SRBA claim or claims when the
reguest is not made in writing or the claim verification report is not readily
available to document the request. This form is to be filed in all relevant
claim files or a central office file.

IDWR Employee/Agent_ Kelly K Christensen

DATE CUSTOMER
July 18, 1996 4:57pm EARL CRANE

SUBJECT: GUERRERO HAS PROTESTED HIS APPLICATION FOR PERMIT
phone call (X) walk-in (.)

He stated that he Jjust received a letter of protest from Mr
Guerrero. The department has not received the protest yet. I
explained the protest hearing process tc him. He asked if I had
conducted a field visit to the property. I stated that I and Allen
Merritt had visited the area during the protest hearing between
Guerrero and Cole. I indicated that the department would contact
him if the protest reaches this office.

RIS ALY
£




Stat‘f Idaho .

DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
Fax (208) 736-3037

" PHILIP E. BATT
June 2%, 1996 Governer

KARL 1. DREHER
Director

CUSTER PUBLISHING CO
PO BOX 405
CHALLIS ID 83226

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published in your newspaper. We have inserted the required
publication dates. If time allows, please submit a galley proof
for review before publication.

We have attempted to submit this legal as camera ready. Please
call me at your earliest convenience and prior to your staff
re-typing the legal if it does not meet your specifications so I
can possibly make adjustments.

After sending us a galley proof, proceed with the publication on
the dates we have inserted, assuming the notice is correct. If we
have any corrections, we will notify you before the first
publication. If you cannot publish the notice on the proposed
dates, please contact us immediately.

In order to receive payment, an affidavit of publication must be
submitted to the Department along with the publication bill.

Very truly yours,

Mary Baldwin
Sr. Secretary

Enclosure

~ Ceielmating Our Centennial Year of Service to Idaho 1805.1005 ~



NOTICE OF APPLICATION FOR WATER PERMIT

The following application has been filed to appropriate the public
waters of the State of Idaho:

EARI, CRANE

PO BOX 11

CHALLIS ID 83226

72-07541

Source: Unnamed Spring tributary to Sinks

Diversion Pt: SW1/4NE1/4SEl/4, S10, T13N, R18E; Custer County.

Use: Domestic {(0.04 cfs) 1/1-12/31

Date Filed: 1/2/1996

In: NEl1/4SE1/4, S10, T13N, R183E.

The permit will be subject to all prior water rights. BAny protest

must be filed with the Director, Dept. of Water Resources, Southern

Region, 222 Shoshone Street East, Twin Falls, ID 83301 together

with a protest fee of $25.00 on or before July 22, 19%96. The

protestant must also send a copy of the protest to the applicant.
Karl J. Dreher, Director

Published in The Challis Messenger on 7/3 & 7/11/96.



Staf)of Idaho e |
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
Fax . (208) 736-3037

' ' PHILIP E. BATT
June 24, 1996 Governor

KARL J. DREHER
Director
EAR], CRANE
PC BOX 11

CHALLIS ID 83226

Re: Application for Permit No. 72-07541
Dear Mr. Crane:

The Department of Water Resources acknowledges receipt of your
water right application for permit. The application has been
assigned the above referenced identification number. Please refer
to this number in all further correspondence.

This office has scheduled advertising the application in The
Challis Messenger for 7/3 & 7/11/96. A period of ten days
following the second publication will be allowed for the submittal
of protests.

If an application is protested you will be sent a copy of the
protest. The protest must be resolved before the application is
approved or denied. If the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

If an application is not protested, it will be forwarded to our
State Office in about five weeks. State office personnel will
conduct a complete review prior to final processing of the
application and will notify you of the outcome of this review.
When a permit is issued, you will be sent a copy. A typical
processing time for an unprotested application is about eight
weeks.

Please feel free to contact this office if you have any questions

regarding this procedure.

Sincerely yours,

Corey Skinner, E.I.T.
Safety of Dams Engineer
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~ CeleLrating Our Centennial Year of Service to Idahe 1895-1995 ~
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STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES

APPLICATION FOR PERMIT ANALYSIS SHEET

NITIAL REVIIW BY _ (7 SkNWER DATE Jwv€ 29 ,123¢
ATION NO._ 727 p74 44

(ZQTIRED TINFORMATION

4
M

></ Name (If applicant is a corporation or parznership, names oDus:

provided for the diresctor, officers, & other parTners.

X Address : )

gf Scurce (ses USGS guad feor names of watar sources)

X Point of diversien (10 Acres for sgring, 1ot & blesk descriz=izos

subdivisions, local narme, flow &/or velume,

X county . :

X Quantity (flow &/or volume)

x Pariod of use

X HNature of propcsed use (include deszripzion of uss)

X Description of divert=ing works.

X _ Tine reguired for beneficial use of wat
X
—x
X
X
—x

Place of use or acras irrigated.

b
81

nature (If applicant is corp., parTnersnip, or =mun
Signator 1s reguired)

s No* In form to reciept ———-FRIPCEED PRICRITY XTI
JAMpARY 2. 1%, 94
ACDTTIONAL INFORMATION
Overlapping place of use( Describe scurce & relaticnship Te zras

application on the back. NN cgg KTTRCUED MEMy
Cverlapping point of diversion.

supplementarv analvsis shesat+,
No Diversion greater than 5 cfs or 500 acre ft. (I v
. attach large diversion supplementzrv anzlvsis shes
Sae reverse side for additional information.

QUEST THE FOLLOWING ADDITIONAL INFORMATION FROM THE APPLICANT:

X
W Yes No Field check reguired
Field check by KKS  AND AL A

¥  Yes No Field report attached '

Yas %  No Critical Ground water ar=za

Yes ¥ No Groundwater management arag

Yes _~. No  Send Dam safety information

Yes _ . No Send power reguirement letter

Yeg x  Ho Send fish farm requirsnent letter

Yes > No Power residency affidavit.

Yas ¥ Ne Power efficiency form

Ye Ne Within trustwater boundary( If ves, at-ach ==

S— =

*
y!

4

Date Regusstad

\D
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Comments recieved from:

Idaho Figh & Game

City
County Jdaho Health & weliare
Resarvations Div. of Enviromental Quality

foozeT THMPACTS/IMDTTCATIONS RITORT

R TR tAR
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Irrigazs
Canal Cgrpany
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AFFIDAVIT OF PUBLICATION

State of Idaho, County of Custer, ss:

I, gb‘»ﬂﬂ\ E : 504’ o[ , Tepresenting the
Challis Messenger, a weekly newspaper, pub-
lished at Challis, Idaho, do solemnly swear that
the notice hereto aftached and made a part here-
of, was published in the regular and entire issue
of the Challis Messenger for L
consecutive weeks, commencing with the issue
dated _Juele, Y 197 and ending with
the issue{'{:lated QDede, 4i 19 %

g7
%Aﬂu Z éfxf{.cmvz;ﬁ

STATE OF IDAHO

COUNTY OF CUSTER
On this __// d’ day of, in the
year of f f i é |’ e, & Notary Public,

personally appeared ‘ku‘(’f_ £, Purdd
known or identified to me to be the person
whose name subscribed to the within instru-

ment, and being by me first duly sworn, declared =
that the statements therein are true, and ac- e

e ey

lmo; - U

NOTICE OF APPL,)
FOR WATER Plgﬁcﬁ?l‘on

;I‘he foIIoWi'ug application has been filed
S:;:;;}oﬂr;:ﬁ the public waters of the
EARL; CRANE
PO BOX 11
CHALLIS 1D 33224
72-07541
St_)ume:Unnamed Spring trib, to Sinks
Diversion Py: SWIMNEIMSEIM S0
TI3N, RI8E; Custer County, ' '
Use: Domestic 0.04 cf5) 111-12/31
Date Filed: 1/2/199¢
In: NEII‘ISEIM, S10, T13N, RISE,
The permit will be subject to all prior
waler rights. Any protest must he fited

. with the Director, Dept. of Water

Resources, Southern Regi ’
Shosbone Street East, Twiy Falls, Lo
83301 together with o protest l'e; of -
$25.00 on or before July 22, 1996, The °
protestant must alyo send a copy of the
Profest to the applicans, = '
Kar ], Dreher, Director

Pub: July 4 & 11, 1996,

g

TeGEIYE)y

JUL 15 199

1k
sangniment of Water Resourge:
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Aputharn Ranine
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STATEMENT

Custer Publishing, Inc.
Phone 879-4445 P.O. Box 405 Challis, Idaho 83226
é@% ( (Wakz |
Do hel, Ja 53300 LS

Job No. Date DESCRIPTION Amount

Ttr-6 | Kolee of Cgplecation
;{W w@? /Z’r»cf ’f?ﬁf 58

Vg teel5e - 25 hres
TA-075H

oK %E@EU]E;Q

H

-4
7/?/5’6 JUL 15 1996

anariment of Water| Resource-

Deavitharm Dadinr

A finance charge of 1% percent (annual percentage rate of 18%) with 2 minumum
charge of 50¢ will be charged to all accounts not paid within 30 days of billing.

I T S



NOTICE OF APPLICATION FOR
WATER PERMIT

The following application has been fled
to appropriate the public waters of the
State of Idaho:

EARL CRANE

PO BOX 11

CHALLIS ID 83226

THO7541

Source:Unnamed Spring trib. 10 Sinks
Diversion Pt: SW1/4NE1/4SE1/4, S10,
T13N, R18E; Custer County.

Use: Domestic (0.04 cfs) 1/1-12/31
Date Filed: 1/2/1996

In: NEV/4SEL/4, S10, T13N, R18E.
The permit will be subject to all prior
water righis. Any prolest must be filed
with the Director, Dept. of Water
Resources, Southerm Region, 222
Shoshone Street East, Twin Falls, ID
83301 together with a protest fee of
525,00 on or before July 22, 1996. The
protestant must also send a copy of the
protest to the applicant.

Karl J. Dreher, Director

Published in The Challis Messenger on
T3 & T/11/96.

Ty Y




MEMORANDUM

TO: Earl Crane Application for Permit File
FROM: Corey Skinner //s
DATE: June 24, 1996

BUBJECT: Staff Review

The enclosed application for permit, filed by Earl Crane,
seeks to develop a small spring in a drainage above Garden Creek
west of Challis. The spring development is to supply domestic
water to two nearby cabins. Allen Merritt and Kelly Christensen
visited the property involved with the enclosed application on June
18th.

Mr. Christensen confirmed the location of the spring and took
the attached photographs during the June 18th site visit. There
are no overlap problems with this particular application, but

several other small water developments exist in the surrounding
area.

MICERD TN

pen L M

TR0 754,
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" BRYANT P/D

('Dc«.M L\}ELL)

POINT OF D|VERSOION COMPARISON
FOR:
TNS 13N; RNG 18E; SEC 10; SE% B.M.
FOUND DURING A FIELD VISIT ON
6-18-1996 _ BY KKC AND ADM
BT L AR Y F
CLAIM INIT ' 5C
T. R S. Q/C PREP DATE (-19-9¢
PID /34 186 /0 SE4
PHOTO 5(':5 3 j- ikl




FOR APPLICATION FOR PERMIT
DATE PHOTOS TAKEN; 06-18-96
PICTURE SET # 1

You are looking northeast on the right to west on the left across the diversion works for Mr Crane. There are two
clsterns hurled in the spring seep area. One is visible underwater on the right on the far side of the fenceline. That

8 Point of Diversion is on Pederson’s property. That cistern is tied to
98 ancther buried cistern further down hill from this point. The location is
. within this photo set but | did not mark the location for picture taking
purposes and | cannot spot its location in the photos. The diversion
% works will include a pump to the place of use which is out of the picture
Rrange to the left, or southwest. The system layout information was -
& obtained from Mr Dan Guerrerio.

PEDERSON CISTERN -

DAN
MERRITT  GUERRERIO



CLAIM #  MULTIPLE USERS AND RIGHTS NEAR GARDEN CREEK
PRIMARILY PICTURED, TNS 13N; RNG 18E; SEC 10; B.M.

DATE PHOTOS TAKEN; 06-18-96

PICTURE SET #

You are looking east on the right to north on the left. The photo set was taken to capture the location of various
property/claimant locations within this area.

GUERRERO GUERRERO P/D PEDERSON GUERRERO P/D PEDERSON P/D CRANE BRYANT GUERRERO P/D
P/U A72-:04117 PV A72-04117 PID(2) P/UPD 7207509

. /
DREWS COLE P/D P/U
P/DP A72-10105 GW

WATER  USERS WNEAE EARL CrRANE
FER  KKC.
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Stateﬁ Idaho .

DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
' Fax (208) 736-3037

PHILIP E. BATT
Governor

January 2 ’ 1996 KARL J DREHER
Director

Earl Crane
P.0. Box 11
Challis, ID 83226

Dear Mr. Crane:

As discussed in our telephone conversation today, a map clearly
showing the point of diversion from the source of water and the place
where the water will be used is to be submitted with an application
for permit. I have enclosed a photo copy of a quad map so that you
can indicate the location of the point of diversion (the unnamed
spring) and the place of use (the cabins). I have also enclosed a
copy of your application for permit for your reference. I have
changed item #2, the source of water supply, to reflect what you told
me on the phone and what Bob Foster from our Salmon office observed
in the field. 1Item #2 now lists the source of water as an unnamed
spring that sinks into the ground.

If you could indicate the point of diversion and the place(s) of
use on the enclosed map and send it back to our office, your
application for permit can be processed in a timely manner. In
addition, a copy of any plat maps of the area (with the point of
diversion and the place(s) of use indicated) may be of assistance in
the processing of your application.

If you have any questions, please do not hesitate to contact our
office.

Sincerely,

7 7/7 .
Corey SKinner, EIT
Dam Safety Section

Enclosures

~ Celebrating Our Centennial Year of Service to Idaho 1895-1005 -~ ’
SR s S
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H %;2@2 =IVE [D) STATE OF IDAHO RQEN@ gy @

DEC 2 ¢ 1335 DEPARTMENT OF WATER RESOURCES o
Department of Water Resources  APPLICATION FOR PERMIT FEB 1

g i : rces
Southem Flegion 14 appropriate the public waters of the State of IdahdDepartment of Water Resourc

Southem Region

—

1. Name of applicant _4- 7,7 £ ﬂ/’?/?/yf-::’ Phone 72 -22 72
Post office address /‘75} TN s/ ("A//;?A £ e 5. Pm,?‘ $£7AZ
UAMMAME D
2. Source of water supply 3 247 pn1r [ AR is a tributary of S/NK S
3. Location of point of diversion is AL ¢t/ vhof AL Yaof __ /5 14, Govt. Lot
Sec._ /<€ Township L83 Ade-gzerRange L& £ 757 BM. CU"HJ'Q‘/ County; additional

peoints of diversion if any:

4. Water will be used for the following purposes:

Amount « £ ¥ for Lo <7 purposes from Jan | to {20 3 _ (both dates inclusive)

{cfs ar acre-feet per annum}

Amount for purposes from to {both dates inclusive)
{cfs or acre-feet per annum}
Amount for purposes from to (both dates inclusive)
(cfs or acre-fest per annum)
Amount for purposes from to (both dates inclusive)
(cfs or acre-feet per annum)
5. Total quantity to be appropriated is {a) s (D& and/or (b}
cubic feet par second acre faat per annum

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. _{.£ I Al T ,/5"5'( 727 r/v;c—/fflj

PBrys sa Tpoel  SORIAN  cpiesi s o ppy b oLt tl ARl T il

T Suprt g D 7 Prowy ;e R T HE G T
s

P

b. Height of storage dam feet; active reservoir capacity acre-feet; total
reservoir capacity acre-feet; period of year when water will be diverted to storage:

to inclusive.
c. Proposed well diameter is inches; proposed depth ofrwell is feet.

d. Is ground water with a temperature of greater than 85°% being sought? s

e. If well is already drilled, when? ; Drilling firm

Well was drilled for fwefl owner)

I s tan Teg LI W S| L .
7. Time required for the completion of the works and application of the water Yo' bl Pidpesed beneficial use is

AR years (minimum 1 year). S




8. Description of proposed uses {(if frrigation enly. go to item 3)

. Hydropower; show total feet of head and proposed capacity in KW.

a
b. Stockwatering; list number and kind of iivestock,

9]

. Municipal; show name of municipatity.

. Domestic; show number of households. )

[=d

o

e. Other; describe fully.

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of the use {example: D for Domestic) in the corres-

ponding place of use below. See instructions for standard symbols.

NE% NW'% sW1 - SE%
TWP | RANGE | SEC. TOTALS
NEV | NW% | Wi | SEY | NE% | NWYi| SWli | SE% [ NEY | Nwa! swia | SE% | NE | Nwi| swiw | sEv
- g vy £
/3 ‘ . X
“ Frast s o | XK ' oo £5 70
i
Total number of acres to be irrigated 2 el

10. Describe any other water rights used for the same purposes as described above. /(,//4

11. a. Who owns the property at the point of diversion? _JIF s~ Tg’oﬁ‘ 2R S”

b. Who owns the land to be irrigated or place of use? __/= .9 7 ¢ (F R Ak

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the
applicant to make this filing. IO s R s AP i s - R 17 Y WP -Pl vl
s ot L m
12. Remarks: _ " Z rr 25  S0PRING £S5 Hiden T oot er e P e T LS Ly s T
AL . B /—://f./;/ TPpri a st K IAN 2t it RIPAT P T rii T LB g

VA ke i RV .ol DY sl S Ry P/ il AW A AP Wl & P




13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.

T adr !

T T T
e
i{
.y
s
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e

/
| (o2t SHAS B8 R pyxcE] s e fleo s gl boelvgE fhe o4
Scate: 2 inches equal“l mile.

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein set forth.

Fors (Lo
{App_licant}

———*




e m oy i . M _— - Coe—-  FTedmHNAary Cneck Ry
O f 75@
Fee 5 S50 - Receipted by Kr -1 \S-d?/i A4 Date //ZA// 24
Publication prepared by Date Published in
Publication approved

Date

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

Ildaho No,

., and said application is hereby

1. Approvai of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or before

.19

¢. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of Jand.

d. The water right acquired under this permit if for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of Idaho that are initiated fater in time
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydropower, within the State of ldaho initiated later in time than the priority of this

permit.

e. Other:




State ’Idaho .

DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
Fax (208) 736-3037

PHILIP E. BATT

Governor

September 6, 1995 R et %
Earl Crane
Challis, ID 83226

RE: Complaint regarding illegal water use and injury to water right

Dear Mr. Crane:

Our office has received a complaint about a spring development
reported to have been recently made by you in the Challis area near
the NW4NWXSEY%, Section 10, Twp.13N, Rge.18E, B.M.

The complalnt alleges that you constructed a spring diversion
earlier this year and that the diversion of water has reduced the
flow of a nearby spring which supplies water to a prior water
right. On August 25th, 1995, Bob Foster from our Salmon Office
visited the site and conflrmed a diversion pipe exists.

I have searched our water right records and find that no water
rlght permit for your development exists. Please be aware that
since 1971 to develop a use from a spring requires a permit. Since
no right or permit exists in our records I request your cooperation
in:

~identifying what water right covers your develcpment if

our records are not correct.

—-cease the diversicn from the spring if you have no water

right.

-&/or obtain a valid permit or water right for your

development.
Please respond to our office within 14 days of the date of this
letter as to the status of your project. Please note that if you
apply for a permit it will be subject to prior water rights and
open for public protest. Please also note that to divert water in
Idaho without a valid water right is illegal pursuant to §42-351,
Idaho Code and subject to civil penalties of up to $100 per day.

If you have guestions regarding this matter please feel free to
contact our office.

Sﬁrelz, g

Allen Merritt, PE
Southern Region Manager

CC: Bob Foster - IDWR (Salmon)
Glen Saxton - IDWR (State Office)

~ Celebrating Our Centennial Year of Service to Idaho 18951905 ~



MEMORANDUM
TO: File No. 7207541
(Earl Crane Application for Permit)
FROM: Debbie Drew-Ellis MZ/

DATE June 11, 1997

RE: Guerrero Appeal of Department Decision

I have not copied this confidential file for inclusion in the appeal record for this matter.















a
MEMORANDUM Depanmg;& - REGIO”
DATE: August 28, 1995
TO: Kelly Christensen, Southem Region

FROM: Bob%ﬁster, Salmon Office

RE: Gueirero complaint Cﬂw ({ 7 9-’ }8? 7 s .
i §79 - 5923 o T

This memo is in regards to a complaint recieved from Dan Guerrero alleging interference with
Guerrero's irnigation right A72-04117 from a spring (s) located in the NWNWSE of $S10,T13N,R18E.

I made an on-site visit to Guerrero's point of diversion on August 25, 1995, accompanied by Dan
Guerrero and observed the following.

1. A recently constructed collection box, trench, and pipeline located on the west side of Guerrero's
point of diversion, Mr. Guerrero stated that Jeff Pederson of Challis had constructed the diverting
works earlier this year. (see photos)

2. On the east side of Guerrero's point of divergion there is another recently constructed pipeline. Mr,
Guerrero stated this was constructed by Earl Crane of Chaliis earlier this year. (see photo)

Mr. Guerrrero stated the flow from the spring (s) has dropped by half since this construction activity
and he is unable to operate a full sprinkler line.

1 could observe no use of the water diverted by Crane or Pederson as there are no homes or buildings
at the location at this time, however there was water flowing in the trench that had been dug by
Pederson and water leaking from the pipeline constructed by Crane.

I feel the probability of these diversions affecting Guerrero's spring (s) is high due to the topography
of the area, but the amount of diminished flow from the spring may be difficult to determine without
further investigation.



STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
206 Van Dreff, Suite B

Salmon, ID 834674117

ATTN KELLY CHRISTENSEN e RES
IDWR Department of Water &
222 SHOSHCONE ST EAST Southern ReC - -

TWIN FALLS ID 83301
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