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AMOUNT BALANCE RIGHT
TRANSFER NO. NAME C.ES. C.E.S. NO.
Carothers, J. F. 0.9 57-0072
0.4 0.5 57-0072A

304

Carothers, J. F.




¥xhibpit "B". Copy.
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TEP. i
CERTIPICATE OF WATER RIGHT
Transferred Right No. 504.

ks is to cexrtify that J, F. Gayothers, 0f Oresus, County of
owghee, State of Idaho, hsa oertsin rights to the use of the waters
of Brown's Oresk, for irrigation snd doxestis purposes anl that
seid rights heve been couf d by desree of the Distriet Comrt
of the Imird Judteisl Distrist of the Btate of ldshe, in swd fer
the County of OQuyhee, in the case of J. M. Neill, et 81, pleintiftls,
ve. Mickael Hyée, ot sl, defendants, Chorles 2. NeOarthy, Distriot
Judge, whersin the following water right-. in Water Distriot SA4D,
wers deoreed to Ji F. Osrothers, to-wit:

0.9 mecond feet, with priority of Ostodar 1, 1901, for the
;rr%gation of the 3n&sw§ snd NWisEi, Seetion 87, Twy, B 8., R. 1
LX) Quh .

1.871 ssoond feet, with priority of April 1, 1904, for the
1rr§g;tto§ 3‘ the 545N, NB}SW: sud ¥Wissi, sestien 27, Twp. B 3.,
R' L] * e

That seid degree hes heen entersd in the recards of the Depart-
meut of Heolssation of the State of idsho, st Boise, Idsho, in
Voluse B of Deorees, st page 940; thst, ugaa the applisstion of
J. ¥, Carothers for s trensfer of weter r ht, made defore the
Corxissioner of Reolsmeticrn of the Stste o Ideke, #nd the said
spplioation having been grauted, the right to the use of 1.2 wsecond
fect of the weters of srown's Creek, nﬂga the lauvds adove deserided,
is hersby sbandoned and s deseription of the lands to de irrigeted
under sueh right and to which the water right heredy confirmed shall
by this sertifiszte bDeooxe & !urtouaat. for irrigstion snd dowestic
garpamaa. is shewn im the following table, limitsi at suy given

ime to ar swonut setually needed and boun!lctglli uaed for sush
purposes sud shall not excesd the following smeunts, to-wit:

0.6 ses.ft. dated Ootober 1, 1901
a " April 1, 1904

TSR e

i

40 40 80

The right to the use of the waters sforesail, hereby confirmed,
{a restrioted to the lsnds hersinsbove desorided, as provided by :
the laws of the Stete of Idsho. /

WITHESS, The serl snd aigneture of the Commimsioner of Reola-
tiom of the State of Idsho, affixed at Bofse, Idabo, this Zlst day




Exhibit *gn,

Copye.
S TADE

— e

- e e s spen

DEPARTMERT OF RECLAMATION.

T ———

in the Matter of the Application of )
Jo Fu Corothers for a tranafer of ) SUPPLEMERT TO CERTIFICATE
Water Right; Water Distrigt #1438, g of WATER RIGRET $#304.

Nothing in tuis certificste aksell be sonstrued as having sny
bearing whatever upon the right of the spplicent, the petitioner
herein, to Jouvey water through the

diteh of protestant, suoh right
of way being s matter entirely out of the
department. .

Jurigdiotion of trig
#itnese the sesl ang signature of the
leclsmetion of the Stete of Idaho,

6th day of Jane, 1921,
(BELL)

Commissioner of

sffixed vt Boime, Idaho, thias

W. G. SYENDSEN
Uoxminsioner oF neclamsticn.
3y Geo. B, Archidala

FY T3 'ﬁu‘ .
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I¥ THE DISPRILT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, 1¥ AND FOR THE COUNTY OF OWYHEE.

In the watter of the spplication

of Jemem F. Csrothers Y0 have the

use ¢of oertain water whioh has here-
tofore been dsoreed to Rim to de used
wpon gertain lamis in Owjhee Coumty,
ohsnged to other lands iy seid oocunty,
whioh application was f4led with the
Department of Reclamatiom OB April 22,
1981,

Williax Xoeppe,

NOTICE OF APPRAL.

Contestent.

%0 W. G. Swemdesn, Commisaioner of the Depsriment of Reolemstion
of the State of Ideho:

You sre hereby notified thst Willisz XKoeppe, feoeling
bixgel! sggrieved, does Leredy eppesl to the Distriot Court of the
Third Judtoiel Distrist of the State of Ideho, in snd for the
County of Owyhee, from thest oertsin order of the Coumiassioner
of Ree¢lamefion, bearing date the 31lst day of May, 1921, and dnly
entesred of m%in his seid office on ssid dets, wherein snd
wharobj said W.%ig,ﬂwtnﬁnen. Comziswioner of Reolesretion, meade sn
order authorisiéié?uid apﬁliaant. Jo F. Carothers, to change the
pleoe of use ot@ weters desorited in esid order fror the
following desoribed lands, to-wit: BE 8w, WW3 SE, S s#%, Seo,
&%, 7. 5 S., R. 1 W. B. He, to the following &escribed lands, to-wit:
SW} SBY Ses. 1, NW} KK, KE{ Wi, Sec. 12, T. B S., R. 1 W. B. M.,
Owyhee County, Stste of ldaho, and wherein snd whereby, under gaid
order, said J. F. Csrothers weg porritted to ohenge the point'of
diversion of said waters desoribed in peid order, sand fron the
whole thereof.

The within eppesl ig teken for the reasons and upon the
grounds set forth in that gertsin petition filed by sppellsnt with
the Clerk of the Court of wsid Distriot and County, as aforessid. o
copy of whioh, marked Exhibit "4", 18 hereto sttached, made s part
hereof and served herewith.

-1-



~and you are heredby reguested to furnieh to the sppellant
herein, st ounse, a gertified oopy of the spplicstion for chsnge
of plaoce of nse by said J. F. Carothers, &8s sforessld.

Dated this the 20th dsy of July, 1921,

ELDRIDGE & MORGAR
Attorneyas for Appellsnt,
Residence, 3oise, Idelo.

service of the withkin sud Toregoine Iotice ol anneni,
torether with woo, o7 Petition stliered trerets, seimnernleldrmed by
receint ol zony thereof, tris 417 dey of July, Lluii,

WY

Comrigsioner of LecI’rﬂtion.
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAED, IN AND FOR THE COUNTY OF OWYHRE.

In the matter of the appliostion )
of James F. Carothers to hove the )
useé of aertain water which has here- |
tofore besn decreed to him to be used )
upon eertain lands in Owyhee Comnty, )
changed to other lends in ssid gounty, )
which spplication wes filed with the )
Depertment of Reslamstion on Lpril 22,)
1981, }

)

)

PETITION.

¥illiax Xoeppe,
Contestant.

Cowes now the petitiopor, ¥illiem Koeppe, and for ground
of petition ooxplaine snd alleges:

, L

Th&t ou the Zlat day of Mey, 19821, W. G. Swendsen,
cémmisaiouer of Reslamstion of the Stute of Idaho, duly wade hig
certain order in the above entitlad ratter, wherein and whereby
the applicant J. F. Grrothers wes permitted to change the plese of
vse snd point of diversion of those sertain waters desoribed in
seid order frow those ocertsin lands degsoribed in said order to
those oertain lsnds dessrided in said order, a oopy of asid order
teing merked Exhibit "4", 1a hersto attsohed and made a psrt hereof,

II.

Thet on the said dste, the 31st day of Msreh, 1921, ssid
Commigsioner of Reolamstion of the Stete of Idsho msde his certain
sertificate certifying to gaid chsnge of ume and said change of
gsid potut of divereion of ania waters, as sforessid, g gopy of
peid certifiaonte being marked Exhibit "3", 18 hereto attached snd
nade 2 part hereof.

IIl.

That on the 6th day of June, 1921, said Commissioner of

Reclametion made L4is sertamin supplement to anid oartifivste, a

aopy of which, being merked Exhibit "C", 18 hereto sttsohed end

“1a



nade & part hereof.
Iv.

That your petitioner has been injured by asid trensfer
of the plsce of use of ssid weters and by the change in the point
of diveraion, as provided for in ssid order, in the following
ogrtioulars for the following ressons, to-wit:

Thst your petitioner is the owner of the north half of
the southesst gusrter &nd the south hslf of the northesst quarter
of 1>t one, section one, township five south, rsnge one weat,

Boise Heridian, Owyhee Comnty, State of Idsho, together with &
decreed water right for two hundred eishty eicht inches of the waters of
Brown's Creek of the priority of lsrel 11, 1908, situsted upon

whet 18 known s8¢ Brown's Creek; thet the eppliosnt, J. ¥. Csrothers,
.18 the owner of a treot of land situsted upcn Brown's (reek,
sonaiating of approximately one hundred sixty aores of land,
desorited #s3 the northesst juerter of the southwest guarter snd the
unorthwest jusrter of the southesst jusrter snd the south helf of
the southwest guarter of gection fwontyueovon. township five south,
renge one west, Boiae Meridien, Owyhee County, stste of Idshe,
torether with s decreed water riagnht for ssid lend of forty-five
inches aa of the dste of October 1, 1901, ninety-three and fifty-
five one~hundredtha inohes &s of the date of ipril 1, 1904, loscated
about four miles distsnt up swid oreek frow the lends of your
petitioner, ss aforesaild;

Thet both of enld trsots of land sre watered frow water
righte belonging to seid owners from ssid Brown's Creek; thet said
3rown's Creek runs through s nerrow csnyon, the waters thereof
rising and sinking slternstely in s»id oreek;

That the water sunply of asid Brown's Creek is lirmited
ian lsrge osrt to an esrly run-off in the epring of the yeer when
a lsrge gquantity of weter flows down ssid Brown's Creek, snd if not
used, empties into Snske River; thet the landas desoribed sforesaid
and other lends aitusted unon Brown's Creek, require esriy irri-

-2-



getion, and thet 1t ig the ouaton, axong irripstors along Brown’s
Creek, to use the woters of Brown's Creek as 88rly ss possidble in
the apring of the year, while the asme aye 8veileble, snd thut it
ie benefionial to use auid weter ap 62Tly 58 posasible in the dpring,
to the and that £8 muoh weter ag possible be atored within the
isands attusted slong Srown'sg Creelk,

Thst the said lends of said Je ¥, Carothers, Bituateq
kpon Brown'g (Creek 8bove the lands of your pet itloner, ag aforasaid,
are of a pandy and fravelly nature, ang 4re gapsbdle of retaining
2 lsrge amount of moisture, snd thst if po1d waters from geig
srown's Creek are Placed apon assia lende by mesns of {rrigetion in
the early apring, snd during the tire waters sre 8vsilable frow
drown's Creek for irrigstion. 881d lands of gaid J. T, Carothers,
&8 sforeesid, do retein snd will retein » lzrge quantity of gsid
wsters stored tterein on aogount of and by resaon of the irrigetion
of said lauds, and frox 881d atorsge of 8813 wutera » large smount
of seepage and reroclating waters would,in suoh event, find thetr
way back fnto 3rown's CUreeir and ultimetely resah the point of
diveraion of the diteh belonging to Jyour petitioner, fronp whigh
gnid pereolsting weters dould be osrried to the lsndg ofr your
petitioner for irrigstion purposes; that 1f suig lands of ssiqd
Ja P Csrothers, sg aforessid, be not irrigsted, sna the vlage of
uge of ssid waters be moved downetresn & distance of Epproximuteyly
three snd one-hsls miles to other lands, &e provided nay be dona
in seid order, =g tforessid, =11 atorsge of weters in peid lendg
and the seepage rng perool:ting waterg on Boaount thereof wounlsg ha
loat, and your petitioner woula lose 811 benefits fron the use of
8213 geepspe sngd nersolsting waters Trom the irrigetion of #sid
unner lsnds by asid J. ¥, Csarothers;

Thet there s s frester jusntity of water flowing down
3rown's Creek st the point of diveraion of the ditoh frox Brown'y
Creek, which 1s used 8nd wag uged by asid J, ®. Cerothere for the

Irrigstion of gsigq upper lends, then obtsing nt the peint of diver-

-3



gion in gsiq Brown's Creek of the ditoh from whigh your petitioner
diverts weter fropg drown's Creekx for the irrigstion of hias enig
lend, sg 8foresaid; thst ig te asy, thst meéssurevents takau.during
the month of June of 1921 showed three hundred inchee of wator
flowing down drown's Creek st the point of diveraton of the ditoh
of said J, =, Carothers from wWhich maid upper lands sre irrigs tes
or aould be irrigeted, ang that st the tinge #81d three hundrad
inshea of water wes Tlowing nsgt the diversion point of gaig ditah,
ag aforen&id, only seventy-five inghes was flowing down said
irown'sg Creek st the point of diversion of the diteh of your
petitioner throush whieh water is oarried for the irrigstion of the
1snds of yonr vetitioner, and that & large gmount of ssid thres
hunired inshes of water flowineg nagt the point of diversion of the
ditoh of maid .. Fo Curothers i8 lost in soensge between anid
diveraion points, snd thet 1o permit the ssid J, ¥, Cerothers to
ohenge his point of diversion woula be to perxit asaid do P. Corothers
to sbendon & point of diversion where & greater quantity of water
fiows peat hig sald diversion roint snd divert the se¥e quantity

of waters from the point of diversion of your petitioner where a
muoh smaller quentity of weter Tlows nsat as1d diveraion point, and
by a0 doing, Jour petitioner wonld he injured in that grid J, P,
Carothers would thus be enchied to use & prior aporopristion for
snd thet otherwise Would be aveilsble for diversion to your petitioner
6t hip point ¢f diversion on 3rown'sg Creek; thet is to 8ey, thet irf
g=id 7, P, Csrothers be not nerritted to sheuge his point of
diversion, the deoreed water rigkte of the aeld J, P, Garothers
could be diverteq at his point of diversion for B&id sbove desoribhed
lands withopt diverting, st 808 sessons of the Jéer, all of the
wiaters flowing 1n Brown's Creek, tut thst 4f 82id ohenge 1in the
roint of diversion ba permitted, ametd J, Fu Crrothers would be
enabled to divert 8ll the wsters of 3rown's Creelk &t the point of

diversion to whieh gaia #aters h&xd hoen shanged, to the end that

-G



your petitioner would be deprived entirely of the nsi of watorsg
thet otherwise would be kvailable fop diversion into his @sig ditah;
Thet the point of diversion at whiah your netitioner

nart of the applioetion to shahge the point of diveraion ang place
of use of asiq waters of gaid ., P. Csrothers, as sforemsid; thet
Jour petitioner built & ditoh st grest lsbor ang éxpense from seig
point of diversion, as tforessid, down to ssig lend, as #foreneid,
from seid 3rown's Creek, snd diverted water therefor: thet said
diteh wag duilt g distance of approximétely three ziles through g
rook Tormation et Brest labor and copt to your petitioner, ag
sforessid, eng thet 89 shown by the degree of @ourt in the case aof
Jo ., Hell v. Nike Hyde, et g1, in the Distriot Court of the Third
Judieial Distrigt of the Stete of ldeho, in snd fror the County of
Owyhee, and fipplied meid waters to & beneficial use, with the date
of priority ss of the yesr 1808, snd during »11 of the tire inter-
vening between saig date?until resent date, your petitioner
irrigsted geta land fromw seig wster sunply and grew arops therson,
but thst ginge 8aid ohauge in psig point of diversion end asid
plage of uge by ssid J, o, Carothers, Jour petitioner ig only able
t0 seoure s gral} smount of wster during the early spring, due to
8n1d change iu the place of nae ang 861d point or diversion by gaid
Je T Carothers, ag afcroasid, and for tre ressons heretofore net
forth;

Thet there sre ne othor-landa irrigoted and have besn no
other lande lrrigsted between 8aid upper lsndg of ssld J, ¥, Cerothers
avd 8aid point gf diversior, of Jour netitioner herein, sga sforeanid;

Thet there 1s no other sourge of water Supply aveilsble
for the irrigetion or 8844 lendg of your petitioner; thet unleng
Jour netitioner bhe granted relief from 80me mourge, his gaid lends,

which have been set to alfulfy tnd whiah hsve 8rown orope thereon

for many yesrs, will be dried out, and ssig lsnds beaone ruined snd



worthless, and thst your petitioner will be driven from hiz ssid
home, whish he has moquired st grest expense snd much toi{l and
labor.

WHEREFORE, your petitioner prays thut seid order of assid
Reolamation Commissioner and said certifioste sforessid he reversed,
vaosted and held for msught, and thet suoh other amd further relief

be granted to your petitioner as may sppear Just iz the premises.

ELDRIDGE & MORGAN
Altorueys Tor retitioger,
Residence, Boise, Idaho.

STATE {F IDAEOQ, )
. } 8.
County of ada. )
#illisw Koeppe, being first duly sworn, deposes und psye
thet he is the petitiomer in the sbove entitled matter; thet he
hess read the forepoing petition and knows the contents thereof;

thet he believes the fsots steted in the petition to be true.

S s
i

| f
Subsaribed and aworn to bdefore me, this the 0;@ (3 247-
dsy of July, 1l921l.

. o &$l$(zwt
VA "~ Botery
B ) Residing at Bolse, Idaha.




Exhibit 7an, Copy.
DEPARTMERT op RECLAMATION
BTATE OF IDARD

15 RE APRLICATION FOR TRANSFER )
J. F. CAROTHERS, CASE NO. 83 ) ORDER
TATER DISTRICT 14-3 )

WEERBAS, under date of 4pril 22, 1921, there wag resoived
in the Depsrtment of Reslemution, the spplicetion of J. P. Corothers
for a transfer of 1,2 oublic feet per mesond of water frox Brown's
Creek, 0.4 subic faet per aseaond thereof beiung frouw the deoree of
Judge Chas. P. NoCerthy of the Trird Judicoiel Distriet of the Stete
of Idsho 1in and for Owyhee County, bearing priority date of Ogtober
1, 1901, and 0.8 oubie feet per peocont from the 881d deoree besring
priority date ofnipril 11, 1904, the Beid decree having been hznded
down under dste of Ootober 7, 1916, the seid appliestion for trang-
fer praying that the foregoing quantity of water, to-wit: 1.2 oubic
feet per second, be trasunferred from the following described landa;
EE% swi. W4 5B:, St 3%, See, 87, P« B 8., R, 1 W, B, M., toe the
following desorived 1an 8; SWp SE} sec. 1, Nw3 EE%, KE: WWi, Seq.
12, 7. B 8. R. 1 . B. ¥H.; am ’

WHEREAS, upon a comideretion of the said epplioation,
the seme is fourd to Dbe inproper forx ent asoordingly, pursuant to
the proviasions of law smd the orders and inetruations frow this
Department, a pudlie heering was held st Boise, Idsho, May 16, lggl,
at the hour of 10 4. M. Hountain Time, st whigh all PETEONS Were
ziven an opgortunity to present enythiuf they may have besring upon
the ssid petition, the affidevit of pudlionticon of notise of suoh
hesringteing on file in the Department of Reclsmetion; smd,

WEEREAS, ugon 8 oconsideration of all the availsdble dats
bearing upon the sead applicetion, together with the feots midduced
&t the heering snd partioulsrly the showing nmsde by the protestent
in the srid cage, the Tollowing stote of feots were found to exigt:

1. That the protest ageinat the grenting of the said
appligation is beased upon the grounds thet iun the event of the
grantiag of the geid transfer, the protestant would be denied and
deprived of the uge of #uah portions of the water sought to be
treusferred as does under present existing oonditions find 1ts way
bask into the stres:m ana thus becores svailadle for the use of the
protestant. -

£, Uhet the protestsnt's position is uot tenable owing
to the feot thet when stresn flow is depleted to the extont whers
proteatant oounld onjoy the use of gaid return flow 4f any thers be,
senior rights in and to the use of the water of geid atreax are,
agoording to gsourt decrees ana ordera, sntitled to the entire atrear
flow, thue protestant under guch sonditiong obtsinas no benefit
therefron.

é+ Thet no one will be injured by the grenting of the
s8id tranafer.

HOW, THEREFORE, it ie hereby ordered thst a gertifionte

of traunsfer in proper form be exeouted and delivered to the said
epplioant, J. ¥, Carothers.

~1a



IN WITHESS WEEREO¥, I heve hereunto set &y hand and
affixed the geal of this Departrent, at Boige, Idehe, this 31gt
day of May, 1921.

(SEAL)

W. G. SWENDSEY
Commiasioner o7 ReGLeERt (o0,



IN THE DISTEICY CCURT OF ThHa THIRE GUDICI AL LISSRIC, op oo
SVATE U IDARG 1) AL ON TEY COnRtY o§ BELRAN
\fienoved fron Gwyrige County.j

w—--n: -~ .

¥. h. LEIL (successor t¢ Thouwsang springs Lavd
and Tranepertation Company, Liuwitec¢, n CCTPOr -
o ation,
| Flajutifs,

¥,

M et gy M o W . L N

MICKHAEL Ly, ¥. i, HYIDE, LORA LIILIHAL {Suc-
cesvor to Patrick Linehan), THOLAS FERRUSE,
HLILARNEYH JAKE FiLRCBY, GEORCE CLRICH, 3., &,
KAIGE and JAMES TORRANCE, eo-partners doi ol
business urder the fimm name and style of
Haloo & TOHHRI&‘CEQ, ALVE IEZ)L and FRALE Wi,
ci=partnery doing busivecs vnder the ire _
nare a9 style of Heod Brotuerw, SIUHGE Jass,
Jri 0 F. CARTOT SRS, A 0. SUTERRL {Succesgor
to Verncn Poole), GICHGE H. L8, Yiewn u,
CALLYT (\Tuecessor to J. W, Howzee), WITITAL

PCOER S, ALBLET HUTd oA PO FeE, Thon A Ry Dn -
CUN, oulil X, 8 ULL, FILLIAK HAYIIDAL, FaomieE
HART Ii w4 o SLEAIDIA YOLNTE, O1aHD FEIVIR Imtile
GATICL COF hY, a corporation, and LRULRFLY
LALY & 1010 L3ATD Ok C.LEALY, LLITxn, a corucr-~
atien, and A, E. Hokiracn, Hecejver theron f,
lefendunts,
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" the use 0f the water of sald stream are, agaording to court desress mdé orders,

DEPARTMENT OF REQLAMATION
BTAPE OF IDAHO

IE R APPLICAZICON FOR TRANSFER
J. ¥, CAROTHERS, QASE XO. 83

. LB2ER
WATER DISTRIOY M.

T N Wt

WHEREAS, under date of April 22, 1921, there was reseived in the
Deyartment of Reolamation, the application of J. T, Cardthess for a trans fer
of 1«2 oubld fost per seaond of water from Brown's Oresk, 0.4 owbis feot por
seaond Mereof deing from the deares of Judge Ohas. P. HaCarthy of the ™
Judislal Distriot of the State of ldaho in and for Owyhae County, Mearing
prierlity date of Oatober 1, 1901, and C.8 cubdle feet per sesond from the sald
deares bearing priority date of ipril 11, 190¢, the #sld dearee having been
handed down wder date of Catober 7, 1915, the said spplisation for transfer
praying that the foregoing quantity of water, to-wit: 1.2 oubls feot per
ssamd, bo tranaferred from the following deserided landsy NRE 5%, ®W} 8E},
8% 5v{, Sec. 27, T, B 8., B, 1 W. Bs I., &0 the following desoribed landss
ow; 3Bt Sec. 1, MW} NR], WE] W%}, Ses. 12, %. B 5. R, 1 V. B, K.; and,

WHEREAB, upon = gonelderation of the sald applisation, the ssme is
found to be lamproper form and asoordingly, pursusmt to the provizions of law
&0l the orders and instruotions from this Depertment, a public hearing was
held at Boire, loeho, Bay 16, 1921, at the hour of 10 A. M. Ymntain Time, at
vhleh all persons were given an opportunity to present mything they may have
bearing upon the sald petition, the affidavit of publication of notige of
swh hearing being on file in the Departmeat of Realamation and,

WHEREAS, upon & sonsideration of all the avallable data boaring
upon the said applisation, together with the faots addused at the hearing
and partioularly the showing made by the protestant in the sald case, the
fellowing state of fasts were found to exist:

: -1+ That the protest against the granting cf the said applioation
is based upon the greunds that in .the svent of the granting of the said
transfor, the protestant would be denied and deprived of the use of swh
portions 2 the water sought to be tranaferred as does under preseat axisting
aonditions fimd i%s way bsok into the stream and thus baoomes avallable for
the use of the protoestant. .

2, That the protestant's position is not temable owing to the
fact that when stream flow is depleted to the extent where protewtans sould
.onJoy the us: of sald return flow if any thore be, seénlor rights in and to

U emtitled to ths entire stream flow, tims pritedtant mnter-¥ash oonditions
. obtains no benefit therofrem. :

3. That no one will Ye injured by the pranting of the ssdé tranefor.

.,“: EG7, TEEREFORE, 1t 19 hereby ordered that s certifiscate of traasfer
waln propar form be exeouted and delivsred top the sald appliocant, J. P, Oarothers,

I¥ VITHESS WHUREOF, I have hereunto set my hand and affized the pel
of this Lepartment, at Bolee, Idaho, this Blst day of May, 1921.

Comigsioner of Reclumation.
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S§2AIE QF 1IRARYQ
DEPARTHENT CF RECLAMATICN.

In the Naster of the Applieation of)
Jo Po Carethers for s transfer of | SUPPLENENT 20 CERTIFICAER
Water Right; “ater Distrist 148, ; of WATER RICHT #3504,

Woihing ia this eertificats shall be senstrusd ss having any
Pearing vhatever wpen the right of the appliocans, the potitiomer
herein, 0 comvey water through the ditoh of phetestent, such right
of way belng a matter mtirely out of the Jurisdiction of this
dopartment §. X

Vitiwes the seal ani sigmature of the Cemsissionsr of Reslmm tiow |

of the State of Idahe, affixed at Boise, Idshe, this &6th day of June,

-

1921,

¥. 0. SWENDEEN,
Commissioner of Reiamation.

ey,

g 3!4’?; L1
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DEPARTMENT OF RECLAMATION
OF TEE
32ATE OF IDAHO,.

T EEERE R R RN

IN THE MATTEE OF THE APPLICATION )
QF JAMES F., CAROTHERS TO HAVE PHE
USE OF CERTAIN WATER WHICH HAS HEREe )
TOPORR BERN DECRERD T0 HIM 70 BE USED
UPGN OERTATN LAXDS IN OWYEEE COUNTY, ) v
CEANGED %0 OFHER LANDS I¥ SAID COUNTY, R "
WEICH mncqlilm WAS FILED WITH PHE ] UPON APPLICATION T0 CONTEST
DEPARTMERT OF RECLAMATION ON APRIL, - BY JILLIAM EOEPPR,Contestant.
u, 1821, l

)
WILLIAM KOEPPE,
_ Conteatant. )

oo e ok o ok ok

In accordance with the publiashed notice ooncerning the
dgplication for Transfer of Weter Right, made by J.F.Qarothors,
of Gpeana, Idaho, on April 32, 1921, « hearing was oalled at the
office of the Department of Reclaummtion, in the Capitol Puilding,
Boise, ldaho, at 10 AM., on Nay 16, by @werge B. irchibald,
Assistant Commigsionsr of Reclammtion,

Application to Contest the said transfer was filed by
Willism Koeppe, & copy of the said Application to Contest being
attached hereto, marked Exhibit 4,

The firm of Sulliven & Jullivan appesred as attorneys for'
the Contestant, Willimn Jmeyps, and the firm of Perky & Brimk
appeared for the Qontestew, J. F. Gapathers.

4 ocopy of the Application to Contest, not having been
previously served on the said J. F, Carothers, or his attorneys;
Judge Perky for the Qontestes, reguestod that sn adjournment be
taken in order that the sald Applicasion to Gontest could be perwsed,

Wierefore, with the consent of the attorneys for the Oontesi-
ant, a adjourmment was taken until 1:30 P.M, on May 16, 1921,
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Rearing resumed at Pwo P.M., May 16, 1921.

Nr. Sallivan offered certain papirs to be used as evidence, teo
which Mr. Brink objected, A short discussion was entered into as to
what procedure would be followed, and at the suggestion of Mr. Archibald,
it was agreed that the proceedings would take the form of a land office
hearing, voth sides presenting their exhibits, otc., t0o be passed upon
by the Commissioner of Reclamation,

The first paper examined being the Application 0 Contest.
Nr. Sullivan: Does the contestes admit the facts alleged im paragraph one.?
Mr, Brinks Wo admit them.

Q¢ Will you admit that the land which sald Carothers is now irrigating
with 8aid water consists of abomt 27 acres?

A, We admit that. '

Q¢ That said Browns Creeks runs through said irrigated land?

A, Ve admit that, |

Qe That saild Cmrothers is irrigating a narrow strip of land en each
side of sald creek and the waste ani sespage from such irrigation flows
back into the chamnel of said creek and incresses the flow thereof, and this
contestant has for & number of yesrs last past received the benefit of such
seepage and waste water, and it w1l be greatly to his injury if the said
contestee 18 permitted to change the use of said water as prayed for in hig ¢
application, since the contestant conld receive no benefit whataver from the
waste or seepage of such water, if such change of use is granted?

4. No, we will not admit that.

Hr. Snllivan: In regard to this allegution we have here, and desire to

introduce in evidence, extracts from the testimony of four witnesses in the

case of J.M.Neil vs. Mike Hyde, et al, in the Distriet Court of the Third

--1—-
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Judicial District of Owyhee County, as follows;
odoFranklin, Civil Engineer, James 7. Garothers, Robert Landor,
Findings of Fact

¢
and Findings # 2, and Findings § 4, of the

in said case of Neil vs. Hydes

Mr. Brink wished to object to the introduction of this

evidence on the ground that it had not been examinad carefully,

Mr, Archibald suggested that the regular prastice of the

Land @ifice be followed, and that these papers be intrcduced as ex-

hibits, with the record showing the objections interposed by the at-

torneys for the Oomtestee.
Ur. Brink suggested that the several doomments be introduced

separately, which was agreeable.

Mr. Sullivan: We first offer in evidence, sxtracts from the

evidence given by C.g. Frarklin, Civil Engineer, in the case of Niel

- VSe Hyde, etal, in the District Court of the Third Judicial District

of Owyhee County.
Mr. Brink: We object upon the ground that the evidence ia

hearsay,upon the further ground that the said ¢.J,Franklin is not availe

able at this hearing for cross-examination;for the further reason that the

testimony of C.J.Franklin now of fared does not purport to be with

reference to the land of this applicant from which he ded res to transfar

the place of use of water in this proceseding,and for the re:son that the

portion of testimony ror aimission is a matter which has been adjudicated

UPON.e

Er. Sullivan; I introduce these in evidence, simply to show

the condltion of the land from which Mr, Carothers seceks to transfer

this water, and to show the condition 0f the stream at the time this

examination was made.

-
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Mr. Archibalds When did Mr. Franklin mske this examination}

Mr. 8ullivan: In 1915.

Mr. Arehibald:. The evidence then, shows conditions at that timel

Mr. $llivan: Yes, at that time, |

This evidence accepted by Mr. Archibald and marked
Contestants Exhibvit # 1,

Mr. Sullivan: We will next offer in evidence, extracts from the
testimoiw of James P. Carothers in the trial of Hiel vs. Hyde,

Mre Brink; X object to this on the grounds set forth im our
objection to the testimony of Mr. Franklin, upon the further ground
that this portion of the testimony does not purpert to be the whole test-
imony of Mr. Carothers, in said former case and 1f offered at this time
is in that respect incomplete.

¥r, Sullivan: Is that all?

Mr. Brink; That is all, |

Mr. Bullivan: We simply offer this evidence, because it gives Mr,
Carothers method of irrigating the lmdas that the water was decreed to
and in which he testified that he is only irrigating a narrow strip of
land on each side of the creek and that much of the water used in the
irrigation of this land flows back into the croek, and in effect increases
the flow of the creek.

Mr. Perkyi That contradicts the findings,

Mr. Sullivan: Adnything more?

Hr. Perky: That is all, |

Paper accepted by Mr, Archibald, marked @eontestants
Exhibit # 2,
¥r. Bullivan: The testimony of Robert kendor s witness in the
case of Niel vs. Hyde will next be offered in evidence: The question
isgs

"Tou only want to be understood as saying that if the water is

- .



turmed out on this land all swrface water would flow back into the creak?®
Anawer; "Yes,Sir." -
Mr. Brink: We object upon all of the grounds set forth inm the objection
to the testimony of Mr. Frenklin, and in addition thereto upon the ground
that the testimony now offered is so fragmentary ami incomplete that it is
impractical and of no value in the mmtter now before us,
Mr. Sullivan: I simply offer this evidence, togsther with that of
the others, to show that the valley throuéh which Browns creek runs is
very narrow and 1ts grade is steep and requires a great desd of water to
irrigate it. We offer this as contestamk sExhivit § 3,
Mr. Brink; To which our objections are as we have stated?
Mr. Sullivan: Correct. |
Evidence accepted by Mr. Archidald and marked
Contestants Hxhibit # 3.

Mre 3ullivan; The following are extrac:s from Pinding I;:. 2,
£.665,666, and all of. Finding No. 4, f. 668 of the Findings of Fact in
sald case ot Neil v. Hyde, to-wit:

"The so0il, watered from these streams, is a gravelly loam, having
great porosity and on account of this fact ami the heavy slope remires a
great deal of water to successfully raise crops.

"Ihe streams are small with small catchment areas, the run-off from
precipitation and melting snow being gquick and heavy due to the steep
slopes and the barrenness of the watershed.

The water in all of the streams, on the average, flows in & conw
siderable amount, commencing generally in 4pril, rapidly decreases in June
and almost completely ceases in July or August.

The crops raised are principally farage crops, although garden truck,
berries and fruit are raised for family consumption. The surrounding country
being public renge, alfalfa for feeding stock is the principal agricultural

product of the coumtry.
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4bove the lands of plaintiff ang defendant B.H,Hyde, the valleys are
small, the ranches being generally a few hundred feot wide, commonly dea~
ignated "Shoe String ranghes, parallel to the streams and extending in
narrow strips along btoth sides."
Mr., Sullivan: we simply quote thia‘to show just what conditions the
court has found to exist,
Mr. Brink: Ne. have no objection if you offer all of them,
Mr. Sullivan: This then, will be Exhibit § @
Mr. Archidald: Yes. |
LZvidenoe accepted by Mr. Archibald and Marked Contestants
Exhibvit # 4,
Mr. $ullivan: We have here a copy of the plat of the land from which
the Contestse seeks to transfer this water, 'It is a copy drewn by CedePraxklin,
Civil Engineer and indicates the 160 acres or land from which, as I undjrataad
it, Mr. Carothers seeks to transfer this 60 acres 0f water, or 1.4 second feet,
Mr. Brink: We have no obJection to thias being endered as an Exhibit,
Evidence accepted by Mr. Archibald and marked Gontestants
ixhivit # 5,
Mr, Sallivan;--Continuing with paragraph § 2,
W11 you admit that the Creek rums through a narrow canal from the foat of
Carothers land to Koeppe's dam and headgate, and that no other water is taken
out between the Koeppe headgate and Carothers headgate?
Nr. Brink{ We will admit these facts, with the ;nderatanding that we can
object if they become material.
Mr., Sullivan: I Suppese you will admit that My, Carothers states that
one inch of‘water is required to irrigate the land to which he desires.such

water transferreds

Mr. Brink:; At least one inch.
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Mr. Sulliven: You admit that he states that it requires one inch to
the acre- at-ﬁioast one ineh to the acre as you wish to put it, Wili yom
admit that Mr. Carothers gets more than one inch in the case of Niel vsa.
Hyde?

;ilr. Brink: We will admit that the right exists, with the mderstanding
that it i8 the last rriority on the creek and does not allow of water and
does not farnish water to My, Carothers bacause of the priorities ahead of it,

Mr. Sullivan: I desire to read into the record & part of the testimony
in that cése.

Conversation had here as to the procedurs to be followed, because
no checking up was had by attorneys for contestee on this testimony,

Mre Sullivan: I only wish to refer to two decrees contained in this
testimony,

Mre Brink: We do not object.

Mr. Sullivan: James Garothers, Browns Oreek, October 1, 1901, 45 inches,
for the Northeast Quarter of the Southwest Quarter, the Northwest Quarter of
the Southeast Quarter, Section 27, Township 5 South, Range 1 West,

Hext entry: James Carotkers, Browms Creek, 4pril 1, 1904, South Half
of the Southwest Quarter, Northeast Quarter of the Southwest Quarter, North-
west Quarter of the Southeast Quarter, Section R7, Township b Sguth,Bnngo 1l
Wegt--93, 55

br, Sullivem; Referring to dpplication to transfer;

The point I went to make is, from which one of these rights does he seek to
transfer 60 inches or 1.2 second feet, from the latest right or the oldeat
right? Eow 4o you take that Mr, Archibald? _

Mr. Archibald: I would take it, all o:‘;‘ the oldest right, or .9 second feet,
and emough of the later right to make 1.2 second feat,

Mr. Brink: Now Mr, drchidald, Mr. Garuthers states that when he filed
this application he understood that ingsmuch as there were no interveming
rights, it made no difference, and he would not have to deaignate for thgt

reason what the exact area on either side of the creek that it is desired to

~6
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take the water from,

Mr. Archibald: What is your understanding of the matter Mr. Garathers
and what do you actually desire to dog

¥r. Carothers: I am not Prepared to say except to 8ay that roughly I
desire to talte Water from both sides of the creek and in that way to take in
porportion from the two priorities, that would be Ofe-third transferred from
the oldest and two thirds from the later priori t¥e

Mr. Archibald: I don't see @8 1t makes much difference which side of the
creek it is taken from but there igs & possibility of the smount from esach
priority making a difference. For that reason it is possibly desirable to
know exactly the portion of e_ach right to be transferred.

Mr. Sullivan: It would make a di fference with my client, if the plan
is to keep enough water up there: to irrigate all the lamd that water is
decreed to. It presents another proposition,

Mr. Brink: My clients decrees are both prior to Mr. Eceppes,

Hr. Archidalds I think it is only reasonable that we kmow how mmch
water from each right he wishes to transfer,

Mr. Brink: That can be ascertained within g Treasonable length of time,

Mr. Archibald: We should kuow that now before we complete the hearing,

Br. Brink: We take it then that the application should bs made for a
change of four-tenths of a cubic foot from the priority of October 1, 1901, and
eight tenths of & cudic foot fram the priority of 4pril 1, 1904,

¥r. Sulliven: Pour tenths of the spropriation of 1901 for the 80 acre
tract up there that it was decreed to, would leave the balance of the other for
the entire 160,

¥r. Brink: Just a moment Judge.

Mr. Brink: (After consulting Contestess Engineer) leave it as stated,

¥re Sulliven now offered to swbmit in evidence as an Exnibit a copy of a
certain deed or sgreement conveying to Mr. Carothers an interest in the Eoeppe

ditch,

Mr. Brink: That deed was only given to correct a former deed was it notyg

-



Hre. Sullivan:; I believe that to be correct.
4dfter a dlscussion between attorneys for contesten# and contestes,

Mr, Sullivan withiéraws the deed as an exhibit,

Mr. Koeppe sworm in by Mr, Archibald,
Direct examination by Mr. Swllivan..
Qe What is your nams? |
4, William Koeppe. |
Qs Where do you Reside?
A+ Oreana., |
qs Greana,Idabo?
A, Yes Sir. |
Qe 4Are you the contestant in this matier?
4. I am
Yo Mr. Koeppe, are you acquainted with what is known as the ranch of
Mr. Carothers from which he seeks to transfer a part ¢f his water from
other lands?
4y Tes sir. |
Q. What is the character of that land?
A, doll it is very gravelly. |
Mr. Brink; We wish to make an objection in the record to
testimony on the character of the soil and the lay
of the land in 80 far as it refers to the Findings of
Fact heretofore referred to in our objection to
Mr. Frarklins testimony.
Q. How far is Mr. Carothers land from the point where you tzke your water
outy
4. 4bout two miles,
Qe Are there axy diversions betwéen these two pleces of landg
A. Mo, sir. |

Q. What if you have observed is the effect of Mr. Carothers irrigating his
-
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land upon the gquantity of water that you receive at the head of your
ditch?
ﬁr. Brink: We object to that on the ground that the District
Court in its Findings of Fact in the case of Hiel V8.
Hyde heretofore referred to adjudicated the fact of
the return flow between the various ranches on this
creek.
G. What I want to get at is, does it diminish the flow?
A. Diminished 1t somewbat, but it is seepage. |
Ge For how many yeara have you been getting the benefit of that return
1 ow?
de I'don't remember, bat it has been a long time.
Qe How many would you thinkg
A, About eight or nine year;.
Qe And now I will inquire in regard to the creek bed below your dame
In the ordinary season how far does tﬂe water flow below your dsm before it
sinks? |
i. It depends on the season, sometimes 1t goes clear through.
Qe.@hen does it go clear through?
4, In flood times. |
Q. In the oxiinary season how far below your dam before the water
entirely sinks in the bed of your streamg
A, One half to one mile below, |
§» How late in the seasdm,average season, does the water flow one-
half to one mile below before it sinka?
A. Sometimes two or three monthslsomething like ﬁhat.
Qe What are those months?

A, That is pretty hard to‘atate.
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Q. It is owing to the season then, whether you have = cold spring or notg
4. 3ure.

Qe What effect will it have on your water right and the irrigation of
your land if this water is transferred?

A, ¥Why, if the water is transferred, Mr. Carothers in the first rlace
would have & prior right in my ditch which would give him the benefit of
ny water.,

Qe That would seriously sffect youg

4. Certainly, I wouldn't have any ﬁter, he would be getting the water
instead of me.

R+ You think that under the present water right that he has, and by
flowing water through your ditch, the Koeppe ditch, yeﬁ bhave the first right, and
if he is permitted to tronsfer his water amd flow it through that ditech he
would have the prior rightl

A. Most certalnly

Q. You constructed that ditdr?

4. I personally and my 'brothex;.

Qs He was the party that Mr. Carothers purchased fromg

A, Yes sir, |

Qs 4nd he was decreed a right to 122 inches through that ditehy

A, Tes, I think so. |

Qs That is how you understand it2

A. Yes sir,

Qs Now, what effect would it have om you, if Mr. Carothers is per-
mitted to flow thias water through that diteh, would it injure you or mk?

A. The effect would be to shut me out. ‘

Qs He would have the prior right?

Ae Yo3 sir,

We And as it stands now, you have 1t3

A. Yes sir,

Qe If Mr. Carothers is permitted to change the place of use
=10«



referred to here, you would get no benefit whatever from the wate water?

A. No. '

Qs He would rum all that water through the ditch that you and your brother
constructed, and where would it drain to?

A. To his other ditch, |

Qe+ He has a ditch below it?

4. Yes, he would be using wﬁter three times, water wp above, seepage water,
through my ditch, and waste water, something like perpetual motiome

Qe ‘Under the conditions as they now exist you get the benefit of part of the
seepage water in the creek from his appropriation above yours?

4, Well, I get &1l of the benefit when the water don't go thro'ugh

Qe If ke is permitted to mako & change in his place of use you would be injured
by his taking the water and irrigsting the land that he purchased from your
brother and the seepage water in the creek would flow into his ditch instead of
coming to you?

A, Most cortai:nl_y

& Tou say that he would get the use of it three times, get the use of 1t

for where he has been decreed five inches, then if he was permitted the use of your
ditch and your brothers, he wonld get the benefit for your brothers land and
would also get the benefit of arny waste water 'draining on the 1lmd belowg

A, Certainly, |

Qs+ You think you would be ighred then?

A, It stands to reason that I would be; Injured.

de You would get no benefit of the waste?

A, Priority is all there is, |

Qe You refer to a priority in your diteh}

4. Well I have the first water right in that ditch.
Q. 4nd 1f he is permitted to change, it will interfere with your first righty

4. Yes, he will get the water instead of me,
Hr. Archibald, in other words thex?e is not enough for both of youl
A. That is it.

11



Qs Flood water mekes no differeunce?

A, low is when it comnts, I thimk I explained myself theroughly,
any body can see that when the water gets low you get water you
wouldn't get any other way.

Qe In regard to this return water, does that get into the
stresm in the loocality where it is now used by Mr. CGarothers, or
does it show up some diatance below?

Ae It begins to show in the mid.die of the rancgh,

Qe Are there any losses in the stream between his land and
your point of diversion?

4., Not a great d.eal.'
Ge Can you give me an idea how this effects your alletment?
Ae I could not say, it makes no difference, 8o much of that; water

belongs to me.

Mr. Sullivan: 1 think that is all,

Qe When did you build this ditch?

A. In 1908,

Qe What monthy

As In July.

Qe At that time how much land did you have that you intendsd to
irrigate with that ditceh?

A. All I have now, |

&+ Do you use that ditch for your lower ranch?

A. To. | |

Qs You intended to irrigate just what you do now?

Ay Yes sir. |

Qe That is the desert entry, how many acres below the ditech?

4, 100 acres. |

Qs Your brother Hermann Koeppe assisted you in constrmeting the diteh?

=12
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4. Yes he did,

Q¢ In that way he got a porportionate interest in the ditech, tut you
claimed a priority in the use of ,the water and not of the diteh, yom de
not put any special value on the ditch Mr, Koeyppe?

4. I understand a priority is a water right and. not in the ditah,

Q¢ You and your brother were one-half owners of the ditoh?

4, I don't know sbout that. |

4s dpproximately that is what you considerl

44 Wo both made use of the ditch 1f that is what You memn,

Q@ 8ince Mr. Garothers oceupied the place he Las helped enlarge 1t?

A. Yery little. |

Q. How much3

4. I can’t tell you, speaking of expense.

Q. Did he furnish mmterial or at other times oomtribute to the main-
tenance in years past?

A, This Spring he notified me that I would have to olesn the diteh
myself, that he couldn't afford it,.

Qe %en did he sa& thas?

4. I don't know, but he “did say 1t, it was when I was working on
the ditch,

Qs Your theory in regard to this water is, that when the water sinks below
the dam you are entitled to all water that comes to your diteh?

4., Yes sir, '

Qs 4nd that was what you claimed last yoear in commection with the Byown
case, and that the priority of Mr. Patrick Hardimsn below Xiels ranch are
2ll shesd of yow priority, which together aggregate about 800 inches,

Mr. Sulliven objects here on the gromnd that the question is
immaterial and irrelevant,

Q. 4t what times are there 800 inches available for those priorities}

A. It is pretty hard to tell, I can't state any facts concerning that,
Qe In ordinary years is there 638 inches available in the ditch where

Nr. Brown gets his water from?



Ae HO.

Qe 4t any time thereafter during the season is that mach water deliv'orad?
Say In the case of a cloud-burst or something of that sort? . _ |

A. Yes sir, |

Qe You made a statement to Kr. Brown last year did you not that
because the water sank below the dam all water available therefrom, you had
a right to use on your land?

A. Well, the water has always been delivered to me that way until last
year.

Qs But that is the claim you made imm't it.

Mr. Sullivan objects.to this question ag irrelevant and

imuaterisl,

Q¢ If Mr, Brown is entitled to 638 inches at the Catherine Creek
Bivarsiqn, of which 136 inches goes on the land above, all of Browns Creek
is delivered to the dam below Mr, Browns Pleace, and. is prior to the
priorities of yoursslf as well as Mr. Carcothers?

4. Well, if Mr, Brown can tell the water master to shut the water off,
I would like to kmow 1t.

Q. Perhaps Mn: Brown did not tell him that wey, but if Mr. Brown is
entitled to 638 inches at his Catherine Creek Diversion and you are net
permitted to divert water at the dam, which will interfers with the
diversion of this water, then you are not injured by amy use whieh isg
made of this return flow from Mr. Carothers rench}

4. Well, the idea is that, if he were shut off' I would be smt off
also and if he were permitted to use this lmtor, I would be permitted
to use mine.

R+ Well, it is a fmct that My, Brown could interfere as he did last
year 'a.nd could stop your taking this water that you 88y comes dojm from
¥r., Carothers place, and could stop Mr. Carothers doing the same as far
a8 you. know, 86 you fro not injured by a chamnge. in place of use by

wlb-
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Cerothers. Uless Mr. Brown concedes to you that right you are not to
interfere with the use of that water, isn't that the situation?

4. Well if Mr, Carothers had a water r_ight Brown could do tl;at, but
under the conditions as they are now Carothers could not use that water
through my ditch, he is not using Browns water but mine, whenever Mr.
Carothers uses water through that ditch it takes ny water,

Qe 4nd last year you did not get that return flow because Mr., Brom
brought proceedings to stop 14?7

A. Yes sir, Nr. Carother; v;as also stopped, through what anthority I
don't xnow, -

Mre Brink: I think that is all,

Mr. Sulliwan: There is a report hepeiby Mr, Myrom Swendsen, showing
measurements upon these ditches that I would like to orfer in evidence,
I expested Mr. Hwendsen to be hers at this t ime,

Mre. Brink; %That is not the Chief?

Mr. Sullivan: Mo, —

Mr. Brink: We objeot to this for the reasen that it deprives us of the
right to cross-examine, |

Mr, Archibald acespts papers, marks it Exhibit # 64

Mr. Brink: I understand that ii’ the Department is mot fully satisfied
a8 to the evidence sulmitted at this hearing, it will itself send out
men to make an investigation of this metter,

Mr, Archibald: Yes, if this Department 1s umable to -make a docisipn
from this hearing and from the records Submitted, an examination will be
made from this office,.

Mr. Brink: That is all,

=15~
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Findings of Fact in the case 0f Niel vs, Eyde, except that the tables of the
priorities is omitted, it being extremely difficnlt of Copying, and we would
refer to the Gertitieq Copy of the Decree in that case which is on file in this
office,

Hr. 8ullivan: 7T have no ebjection, I 8uppose you have perused it carsiully
for errvors,

Mre Brink; jIf any are found we will be glad to cooperate with you in getting
them corrected, '

Record acoepted ang marked Contestees Exhibit 1,
¥r, Brink: e offer in evidence the following oxtracts from the Judgment

in the case of Niel vs. Hyde.

Jo Mo Hiel Catherine Creek oct 1,1869 66 Incheg Se; seF 29
(Below Browns Creex)
8% "  smsm: g9

(Glerical error foung here,
it must be a different 40)

Jotal

Je M. NIE Catherine Oreek 4dpril 5,1879 24
(Below Browns Creak) 99
51

Jo Mo Eie} Satherine Creex Jan.8, 1884 15 » 8% 8 28
(Below Browns Creek) .

Jo M. Niel Browns Creek March 16,1884 78 " Lot

18



James F. Qarothers Browns Creek Oct 1, 1901 195 Ianches 18 631V
18
Jemes F. Carrothers » *  4dpril 1,1904 93,856 .
k SW 27 531 W.
¥illian EKosppe " "  March 11,1908 57,60 g 3 1 631W 57,60
Iot T

which amoukt is found to have been beneficielly applied in
aceordance with the terms of the State Eugineers Permit Ho, 3647,
and the Court further decrees thet said defendant, William Keeppe,
is entitled to a total of 150 inches under seid Permit, conditiomal
upon his ooflpliance with the terms thereof.

William Koeppe Browns Cresk July 19, 1908 .86 NBSEZ 31 451 B 34,86

which amunt is found to have been beneficially applied in acocerdsuce
with the terms of State Engineers Permit Mo, 3823, and the Court further
decrees thet defendant, William Koepps, 1s entitled to a total ef 5O
inches under:said permit, condit ional upon his compliance with the terms
thereof,

Mr, Brink: It is stipulated that all of the priority of William Koeppe of
Browns Creek as modified, dated March 11, 1908 allows 288 inches for the K} SE:,
# NBZ, Lot 1, Section 1, Pownship 5 South, Hange 1 West, subject to the .
compliance with the permit under which the same is heldy that the prierity of
#m. Koeppe on Browns Creek as modified for the My S, Section 1, Township

4 Scuth, Range 1 Wes$ allews him 174.30 inches &s of July 4, 1% soonditional
upon his compliance with the terms of the permit under which said water was
appropriasted; and that the priority of Albert Hermemn Kosppe on Browas (reek
for the 3% SE; Sectlon 1, and the NW; Ni Section 13, the NE: NWk: Seotion 12,
Townskip § South, Range 1 West, as modified was for 128.9 inches.as of

August 25, 1908, condltional mpon his compliance with the permit under which
said water was appropriated.

Mre Brink: Ve also offer in ew dence, the Supplemental Proceedings in the
District Court of the Third Judicial District of the State of Idsho, in and for
' the Comnty of Ada, transferred fram Owyhee County) J. M. Niel, Plaintiff, vs,
Uike Hyde, William Koeppe and others, defeniant; said Supplemental Proceedings
being at the instigat ion"of George ¥, Brown and James E, Murphy, & co-partner-

ship a8 Brown & Murphy, suceessors in interest to JeM.Niel, va, Warren G.Swendsen

1T
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Commlssioner of Reclamation, of the State of Ideho, 3, T, Baer, Deputy
Commissioner of Reclamation, and Leoziard Aldrich, Water Master on Catherine
Creek and its tributaries,

Mr. Sullivan objects on the ground that they have not been examined and
are therefore subjsct to errora.

Paper acoepted snd marked Contestees Exhibit # 2,

Hr. Brink: Said evidence including the Order to Show Cause, Answer,
Demurrer to Answer and Motion to Strike therefrom, Stipniation, and the
Order of the Court upon that proceeding,

Mr. Brink: Youw will admit that Brown and Murphy succecded to the right
of JJM.Niel, in and to the waters ot Brown Creekg

Mr. 3ullivan: I don't know about that, I ha;ve Just came into the
case very recently.,

kr. Koeppe agrees to this statement,

Mr, Brink: It is stipnlated that George F. Brown and James E. Burphy
suoeeeded to all of the interest of JeMoNiel to the lands and water rights
mentioned in the extracis from the judgment which have been iIntroduced in the
evidence of Contestes,

Mr. Sullivan: If tiat is true, we are willing to admit it, we can't

belp it. Who iz Mr, Murphy?
Mr. Brinks Mr. Xarphy .1ln't here, however, the gentlemsn in the corner
is Myr. Brown,
Mr. Brink; We will next oxamine Mr., Carothers,
Mr. Carothers sworn by Mr, Archibald,

Direct exa.mig_ation by Mr. Brink!

Q¢ The ranch now operated by you, is the one for which water was formerly

owmed by Herman Koeppe?

4, Yss sir,

Q 4nd in the water suit of Niel vs. Hyde he was awarded the last appropriation
on that ditch?

4. Yes sir,
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Qe 4And ahead of that appropriation there was 698 inches, and also 168
inches awarded to the land of Wm. Koeppe, both ahead of the land you occuly,
the land you took over from Hermemn Kosppe?

4. Yes, | |

Q¢ The water rights of Wllliam Koeppe are prior to the water rights that
were decreéd for the Hermann Koeppe Ranch¢

A, Tes,

Qe 4re you familiar with the amount of water that the Herman Koeppe ranch
receives out of that decreed rightl  If so, state what?

4. I now that during the last five or six years tl';at there has nwot been
enough water to cover any of i:he decrees,and that all the water gotten has been
through rotation between Brown, myself and Koeppe.

Q. Under the decree then, it is only in very rare occasions that you have
received the water?

A« In cagse of high water am floods I would get some,

Q. Mr. Carothers, do you remember when I was out at the ranch last Earchg

d. I remember, |

Qe Tou were irrigating the Hermann Koeppe ranch?

4. Yes air, |

R« What water was tha.t?

4. We were rotating, I 'went up there in the morning and turned one-hslf
into my ditch, I considered I had as much right to take it as he dide

Qe You remember Mr. Swendsen measuring the watery

A. I was there when he said he comidn't measure the water.

Qe Did Le say that?

A, He said that he 'could:a't measure it at that time because the
measuring devices weren't in and he didn't lmow how to measure it at that

time,

»19-



Q. He makes a report as follows:

"Koeppe-Carothers ditch at diversion 249 inches. Same ditch
at & point just above the first diversion therefrem 186 inches,
Ssme ditch at a point just below Carothers diversion 67 inches.
#hich indicate that Carothers was using 109 inches, Koeppe 67 inches,
and a loss of 63 inches,

Carothers lover ditch was diverting 135 inches, -part of which
was made up by inflow from waste water from the lamls of Carothers
above the ditch,"

You had the entiré flow at that time?
4. But it was waste, |
Qs Now then, you state in your Application that if this change is granted
part of this land will go back to desert character, do you intend to let
27 acres go back to its desert character?
4. 1 intend to drop out that much, it is 'no profit to me to 1rri§ate it
s0 early in the season and if the water is changed I can use it to better
advantage.
Qe If this water is diverted now and you are permitted to take it to the
Herman EKoceppe ranch, is there any waste that Koeppe would get, won't 1t
be impossible for him to get waste water if this change is made? ’
4. I don't want to keep him from having water, but the Germans vr}ould be

out of luck, that's all,

¥r. Sullivan; That is all,

ﬁimo. 5:00‘ PoMt y

20—
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DEPAATMEST OF RECLAMAPION
OF THE
STATE OF IDAHO,

AR L LIRSS TR TY ]

IN THE MAPTER OF THE AFPLICATION )
OF JAMES Fo CAROTEERS 70 FAVE THE

USE OF CERTAIN WATER 4HICH FAS HERE- }
TOPORE BREN DECREED T0 HIM T0 BE USED

UPON OEBRTAIN LAKDS IN OWYHEE COUNTY, )
CHANGED 70 OTHER LANDS IN SAID COUNTY, |
WHICH APPLICATION ¥AS PILED JITH THE ) UPON APPLICATION TO CONTEST. .
DEPARTMANT OF RECLAUATION ON APRIL, | EY 7ILLIAN KOEPPE,Contestdiibs
22, 1821,

JILLIAM XOEPPE,
Contestant, )

AERENABR R AR R *RE

In accordance with the Published notice concerning the
Application for Trunafer.of Water Right, made by JeF.Carothers,
of Dadwed, Idaho, on 4pril 22, 1921, a hearing wes oalled at the
office of the Department of Reclametion, in the Capitoel Building,
Bolse, Idaho, at 10 4A.K., on Mey 18, by George B. Arehibsid,
dssistant Comsissioner of HReclamation,

4dpplication to Contest the said transfer was filed by
#1lliam Koeppe, & copy of the sald Application to Contest being
attached hereto, merked Zxhibit 4,

The firm of Sullivan & Sullivan éppeared as attorneys for
the Oontestant, William Weepps, and the firm of Poarky & Brig
appeared for the Gontesteo.%i‘. Carothers,

.‘:sﬂp

4 copy of the Applic to Contest, not having been
previously served on the sal Fo Carothers, or his attomeya;

Judge Perky for the Contestee LZpsuested that an adjournment be
taken in order that the safd Aa_ation to Contest could de perysed,

2

Wherefore, wl th the cohsmt of the attorneys for the Scntegt-
ant, an sdjournment was taken unti] 1:20 P.M, on Msy 16, 1921,
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Hoaring resumed at Two Pul., Moy 16, 1921,

iire Sulliven offered certain papers to be used n'eﬂdm, %o
which Mr, Brink objected, A short discussion wes entered into ez to
what procedure would be iollowed, and et the suggestion of ir, Architald,
it was ngreed that the proceedings would toke the form of & land office
beering, both sides presenting their exhibite, etc., to be passed npon
by the Commissioner of Reclamation. |

The first paper examined being the Lpplicsction to Contest,
Mre Julllvan: Does the contestes admit the facts alleped in paragraph one?
Hre Brink: @ ndmit tiem,

*SZ. W1l you sdmit that the land which seid Carothers is now irrigeting
with snld water consists of about 27 wroﬂ

ie Ve sdmit that.

%¢ That said Browns Creeks runs through said irrignted lsndp

4, Ve admit that.

Ge Thut sald Carothers is irrigating & narrow strip of l;nd on each
side of sald oreek snd the weste anl seepuge from such irrigation flows
beck into the chammol of said creek owd incresses the rlow thereof, and this
contestant has for & numder of years last past received the bensfit of such
scopRge and wastie water, and 1t will be greatly to his injury if the scid
contestens i3 permitted to change the use of auid water as payed for in his
application, alnce the oontestznt could receive no benefit whatever from the
waste or seecpage of asuch water, if such change of use is granted?

Aq Hn, we will not admit that,
¥re Sallivans In regard to this sllegstion we have here, and desire to
introduce in evidence, ext:rasts from the testimony of four witnesses in the

cass of Jull.Neil va. Mike Hide, at al, in the District Court of the Thim

‘1”
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Juiiciel Distriot of Owyhee Commty, as followss
| GedeFranklin,Civil Engineer, Jumes P. Corotiars, Robaet lendor,
end Findloge £ 2, und Findings § 4, of the Plndings of Fast
in sald csse of Hedl voe Hydes
Hre Brink wisbed to object te the introluwotion of this
evidence on the ground that it Lad not been expmined careinlly,
ire irchibeld suggested that the regular paotice of the
land Office be followed, axd thst thess vopere bs Introduced &8 axe
hibits, rvith the record showing the dbjections interposed Yy the at-
torneys for the Gontestos,
Hre Drink sugmested that the seversl documents be intreduced
separately, which wes ogrosabdle,.
Ere Jullivan; Ve first offer in evideuce, extracts from the
evidence given by Cede Fredklin, Civil Engineer, in the oass of Kiel
Vs Eyde, eotul, In the Distriat Court of the Third Judioial District
of Uuyhee Countye '
ire Brink: de object upon the groumd thet the evidensce is
hearsay,upon the further ground thet the muld C.deFranklin 1s not svaile
able st this hearing for mﬁmmtm;rw the farther reason that the
testimny of CedeFronddin now offered does mot marpert to be with
refsrezios %o the lond of this applicant fron which bo ded res o trensfer
the place of use of water fn this procecding,ond for thafrn:.m that the
portion of testimony for simissicn 1o o matter which las beens adjJudioatad
apche
Ere Jullivan: I introduse these in avidence, slmply to ahow
the condition of the land from which Mre Carotiers sesks to transfer
this water, and to show the condition of the stream ab the time this

oxamination was made,
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Mrs drchibald:s When did Mr. Franklin meke this examinatiowd
Mr. Sallivan: In 1915,
Er. Archibald: The evidence then, shows conditions at that timed
Mr. Sullivan: Yes, at that time.
Thiz evidence acospted by Mr. Archibald and marioed
Contestants Exhidvit # 1,
Mr. Sullivan: We will mext offer in evidence, extracts from the
testimony of James F, Carcihers in the trial of Hiel va. Hyde.
Mre Brink: X object to this om the grounds set forth in our
objection to the testimony of Wr, Franklin, upon the further ground
| that tXds portion of the testimony does not mrport to be the whole test-
imony of Mr. Carothers, in said former case and if offersd at this time
is in that respect incomplete,
r, Sallivan: Is that all?
Mr. Brink: Thet is all, |
¥re. Sullivan: We simply offer this evidence, because it giwi Mr.
Cerothers method of irrigating the lmds that the water wus decreed to
and in which he testified that he i3 only irrigating a narrow strip of
land cn each side of the creek end that rmch of the water used in the
irrigation of this land flows back into the cresk, and in effect increases
the flow of the creek.
Mr. Perky: That contradicts the findings.
Nre Julliven: Anything more?
¥r. Perkys That is all, |
Peper woccepted by Mr, Archibeld, marked Contestants
Exhivit # 2.
Mro Suiliven; The testimony of Robert Landor a witness in the
oase of Riel va. Hyde will next be offered in evidences The question
is:

*You only want to be nml'oratoad, a8 saying that if tio water is

-8



turned out on this lmd all surface vater would flow back into the oreeky”
Answer: "Yos,81ir," |
Mre Brink: We object upon all of the grounds set rorth in the objection
to the testimony of Mr. Frauclin, and in addition thereto upon the ground
that the Mtzw now offered 13 so fragmentery smi incomplete that it ia
imprastiea) and of no velue in the miter now before us,
MHre Slliven; 1 simply offer this evidence, together with that of
the others, to show that the valley through which Browns croek ruus is
¥ary narrow end its grede is stesp and requires 2 great desl of weter te
frrigate 1t. ¥o offer this aa contestuxtaichidit 4 3,
¥Mr. Brinks Po ﬁ:iah our objections are &s we have stated?
Mre Jullivan: Corrects
Evidence acoepted Wy Mr. Archibeld and marived
Contestants Lxhibit ¢ 3,

Mre lulliven: The follewing are extrec s frm Finding Nos 2,
£4665,666, snd all of Finding No, 4, . 868 of the Pindings of Fast in
aald oase of Heil ve Ryde, to-wit:

"The soil, watered from those streame, is a gravelly loam, heving
great porosity and on sccount of this faot amd the heavy slope reqires a
great deal of water to sqocessfally raise crops,

"The streums are small with smell estolment areas, the run~off from
preclpitation snd melting snow being quiek and heavy due to the steop
slopes and the barremnmess of the watershod,

The water in all of the streame, on the &verage, flows in & oon-
o derable emount, commencing gonerally in April, rapidly decreases in Juns
sod almost ocmpletely cesses in July or August,

The orops raised sre prinoipally forage orops, although gaxden truck,
berries and frult sre ralged ror femily consumption. The surrounding country
being mblic range, zifalfa for feeding stock is the priancipal ngricnlmrd

product of the comntry.



4bove the lands of plaintiff and defendant BuHuByde, the vallays ere
amall, the ranches deing genarally & fow hundred foet wide, comnonly des-
ignated “dhoe String® ranches, pParallel to the stremms and extending in
narrow strips along both sides,”
dre 3ullivan:  We almply qnufe this to abow Jjust what oconditions the
court hes found to exist,
Mr. Brink: We. have no objection 1f you offer all oi‘ thena,
Ere Sullivan: Tois then, will be Exhidbit § 43
Er. Archibald: Yes.
Lvidence acospted by Nr. irchibald snd Marked Contestants
Lxhibit # 4.
¥re Jllivan: e have Lere & copy of the plat of the lom from wid ch
the Contostes seeks to transfer this water. It is B oopy drem by Gud.Prenklin,
Civil Engineer and indioates the _160 aores of land from which, as I wmderstand
it, Er. Carothers seeks to transfor this 60 acres of water, or 1.4 second fest,
Mr. Brink: We Lave no objection to this boing emtered os an Exhibit,
ividence aceepted by Mr. Archibald snd maried Contestants
BExhlivit ¢ &,
lry Jllivani--Gontinuing W th paragraph # 2.
¥111 you admit that the Creex rwms through & zarrow cenal from the foat orf
Carotbers lwnd to Koeppe's dam .and hndgau, end that no other water is taken
out between the Koeppe hosdgate anmd Cerothers hendgate?
Mre Briak: s will n&#it these facts, with the umlmtming that we can
object 1f they become material, |
Hre Jullivan: I supposs you will admit that Mr, Carotiers states that
ons inch of water 18 required to irrigate the land to which he desires suokh
water trenaferreds

¥r. Brirk:; At lesst one inch,
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Carothers. Uless Mr. Brown concedes to you that right you are not to
interfers with the use of thet water, isn't that the situation?

A, Jell if Mr, Carothers had & water right Brown could do tlat, bat
under the conditions as they are now Carothers could not use that water
through my ditch, he is not using Browns water tut mine, whenmever Mr.
Carothers uses water through that ditch 1t takes my water.

Qe And 1mst year you did not get that return flow because Mr. Browm
brought proceedings to stop 1t?

4, Yes Bir. Mr. Carothers was slso stopped, through what smthority I
don*t know.

Kre Brink: I think that is alls

¥r. Sulliwan:; There 1s a report hmt by Er. Myrom Jwendsen, showing
moasurements upon these ditches that I would like to offer in evidencse
1 expevted Mr, Swendsen to be here at this time.

Mr, Brink; That 1s not the Chief?

Nr. Sulliven; No. |

Mr. Brimk: We objeoct to this for the reason that it deprives us of the
right to cross—examine.

Mr. Archib=ld accepis pepers, marks 1t Exhibit # 6.

Mr. Brink: I uwederstand that if the Department is not fully la.tinﬂd
88 to the evidence sulmitted at this hearing, 1t will itself send out
men to make an investigation of this mattex.

Mr. Archibald:; Yes, if thie Depsrtment is unadle to meke & decision
from this hearing end from the records sulmitted, an examination will be
made from this office.

Mr. Brink: That is all.
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¥r, Brink: We offer in ovidence as Contestees Exhibit # 1, a copy of the
Findings of Fact in the case of Niel vs. Hyde, except that the tables of the
priorities is emitted, it being extremely difficult of copying, and we would
refer to the Certified Copy of the Decree in that case which is om file in this
office.

Mr. Sulliven; I heve no objection, I suppose youw have perused it carefully
for errors.

‘Mre Brink: If any are found we will be glad to cooperate with you in getting
them corrected.

Recond scoepted and marked Contestees Zxhibit # 1.

lllr. Brink: W¥e offer in evidence the following extracts from the Judgment
in the case of ¥iel vs. Hyde.
J. M, Niel Catherine Croek Oct 1,1869 66 Inches SBL: SEF 29

{Below Browns Creek)
36 " 9Bk SBy 29

{Clerical error found here,
it mast ve a di fferent 40)

42 v " 29
72 " N gﬁ 28
o omy gz
6 " X 28
YR aa% sw; 28
42 " 9% SE 28
Total 402 " A1l in Twp. 4 S, R 1 Zast,
Js M. HIRL Catherine Cresk April 5,1879 24 gﬁ g% 28
(Below Browns Creek) 99 n W 8&1
51 * N sEl
3 " misa%
210 " a1l in Twp. 4 3, R 1 East
Je Mo Hied Catherine Creek  Jam.B, 3884 15 "  SW Wi 28

{Below Browns Creex)
. " 3. ’gﬁg
24 " A1) in Twp, 48, R 1 East

Jo Mo Niel Browns Creek March 16,1684 78 " Iot 4
9 n S
L

168 " 411 in Twp.4S, R 1 Zast

18



James F. Garrgthers Browns Cresk Oct 1, 1901 195 Inches m 1: 581w
pl

8w
W 27 53 1 W,

%

Jumes F. Carrothers " " April 1,1904 93,55 " ;§ Sws
<

W1liam Xoeppe " "  Marech 11,1908 bEY,80 3 3 1 BS1W B7.60
Iot 1

which amouht i found to have been bensficially applied in
aosordance with the terms of the 3tate Engineers Permit No. 3547,
and the Court further decrees thet said defendant, W1liam Koeppe,
is entitled to & total of 150 inches under sald Permit, conditiomad
upen his cofipliance with the terms thereof,

#115am Eoeppe Browns Creek July 19, 1906 34,86 N3SEZ 51481 E 34,86

which amunt is found to have been beneficially erplied in aceordmce

W th the teims of State Ingineers Permit No, 3522, emd the Court further
dscrees that defemiant, #1liam Koeppe, is entitled to a total of 50
inokes undor ssid permit, conditionel wpon his compliance with the terms
thereof,

Mre Brink: It is stipulated that 811 of the priority of W1liam Koeppe of
Browns Oreek as modified, dated March 11, 1908 allows 288 inches for the ¥ am,
S B}, Iot 1, 3ection 1, Township 5 South, Range 1 West, subjlect to the
sompliance with the permit under which the same is held; that the priority of
#a. Koeppe on Browns Creek as modified for the ¥g SB), Sectiom 1,  Township

4 South, Renge 1 ¥ewt allows him 174,30 inches s of July 4, 1908,conditional
upon his compliance with the torms of the permit under which said water was
appropriated; and that the priority of Albert Hermamm Koeppe on Browns Creek -
for the 8% 3E; Section 1, and the N¥, NI} Section 12, the NEL NW: Sectiom 12,
Township 5 South, Range 1 West, as modified was for 122.9 inctes &s of

August 25, 1908, oonditlonal upon hie compliance with the permit umfler which
sald water was appropriated,

Mr, Brink; #e also offer in e# dence, the Supplemental Proceedings in the
District Sourt of the Third Judiclal District of the State of Idaho, in and for
the County of Ada, transferred fram Owyhee County) J. M. Niel, Plaintisff, vs,
Mike Hyde, WM.1liam Koeppe and others, defendant; ssid Supplemental Proceedings
being at the instigat fon of George P. Brown and James E. mrphw, & cospartner-

ship as Brown & Murphy, successors in interest to J.M.Niel, va. Warren G.Swendssn

=



Comuissioner of teclsmstion, of the State of Ideho, 3, T4 Bser, Deputy
Casnlssionsr of Heclamation, sni leonurd Aldriok, #ater Master om Catherine
Creslt and 1t8 tritutaries,

Hre Sulliven obleots on the ground that they have not boen &Mmﬂ and
sre therefore sublect to sryors,

feper accepted snd morked Contestess Exkibit $ 2,

Ere Brink: Scid evidence ineluding the Oxder to Thow Cause, inswer,
Jemurrer to in@wer und kotion to Strike therefrom, Stiraletion, amd the
Oxder of the Court upsn thet proceeding

Mre Brivk: You will admit thet Brown and Murphy sucscecded to the right
0f JulaNiel, in snl %o the waters ol Brown Creeky

Hre 3ullivan: I don't imow about that, I have just come into the
case very recently.

ire Kooppe agrece to this stotemmt,

CMre Brimcs It is stipulated that Georse Fe Brown end Jumes Ee Xarphy
suooeeded o all of the intorest of J.Meliol to the landa and wmtay rights
mentioned in the extree s irem the Judgment which have been introduoed in the
evidence of Jontostoo,

Ure ulliven: If that 48 trme, we are willing to admit it, we can't
help 4te  doo &5 ir, Hurphy?

Nre Brivgs ire Murphy isn't hore, however, the pentloman in the corner
18 lire Browne

Hre Brink: % will next examing Hre Carotlors,

Ere Coarothers swors Yy r. Archibdeld,
Direct examinsiion by Mre Brinks

“e The ranoh now operated iy you, is the one for which watsr wus formerly
owed by Horman Koepped
s Tes 8ir,
Ls &nd in the water sult of Nie) vs. Hyde he wes awarded the lost apreoyriction
on thut ditoly

&s Y0 8ir.
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Hre 3nlliven: You admit that he Btates that it requires ome inch %o
the sore- i. least one inok to the scro as you wish to put 1¢, Will you
wdmit that Mrs Carotiers gets more thayn one inch in the omse of el vs,
Byda?

Mre Brink: we will admit that the right exiats, with the understunding
thet 1% ie the last priority on the creek aml does not allow of water exd
doss not furaish weter to Mr, Carothers becsuse of the priorities sbsad of it,

Mre Sallivans I desire to read into the record a part of the testimony
in that case. |

Conversation had Lere aa to the progedure to be followed, becunse
1o checking up wes had Yty attorneys for countestee on this testimony,

Mr, Jullivan: I only wish to refer to two decrees contained in this
tastimony,

Hre Brink: e do not objlect,

Mre Sulliven: Jumes Corothers, Browns Oreek, Ootober 3, 1801, 45 inches,
for the Northoast iuarter of the Soutlwest marter, the Northwest Juarter of
the Southeast (uarter, Jection 27, Township 5 Jputh, Range 1 Yest.

Hext entry:s dJames Carothers, Browns Ureex, April 1, 1904, South Half
of the Jouthwest \uarter, Northeast uarter of the Southwest wmarter, Northe
west Luarter of the Jouthesst wuarter, Jection 27, Township 6 South,Range 1
Joutw-P3, 55

Mre Sulllvans Referring to ippliostion to tranafer;

The point I want to make 1s, from which one of these rights doecs he seek to
transfer 60 inches or le2 second fect, from the latesp right or the ¢ldest
righti How do you tuke that Mr. Archibuld?

Mre irchilalds I would take it, all of the oldest right, or .9 second feot,
end emugh of the later right to make 1.2 sscond foot,

Mre Briuk: HNow Mr. Archidald, Mr. Caruthers states that when he filed
this applioation he understood that inssmch ss there wers no interveming
rights, 1t mede no difference, und o would not have to desirnate for thas

reason what the oxact crea on oither side of the ergai that it iz desired to

i



teke the water rom,

- ¥r. Adrehibelés  What is your understanding of the matter Mre Carothers
snd what do you astually desire to dgg

Ere Carothers: I am not prepared to say except to say thet roughly i
desire to tuke water from botn sldes of the creek and in that way to take in
porportion from the two priorities, that would te ane-third transferred from
the oldest snd two thirds from the later prierity,

Ere irchibveld: 1 don't see as it makes mack ¢ifference whioh side of the
oreek 1t 1s taken from iut Liers is & possibility 'oir the amount from emch
priority meking a difference. For that renson it 1n poseibly deairable to
mow emtly the portion of emsh right to be transferped,

Ere Sulliven: It wonld mke & difference with my elient, 1f the plan
is to keep enough water up thm %e Lrrigete a1l the land thet water is
decreed to. It presents &nothar pwcpaait;on.

Er. Brimks My olients decress ara bot: prior to Mr, Koeppes,

¥re irchitolds 1 think it 1s oaly reasonedle that we lnow how mach
water from each right he wishee to transfer, ‘ | ,

¥re Brinky That osn be sscertained wihhip & reasonable length of time,

Mre drchiduld: We should Xmow that now befors we somplete the hesring.

Hre Brimk: We teke it then that the application should be made for a
chenge of fbur-tenths of & oubig foot from the priority of October 1, 1901.
elght tenths of a oudbic foot from the prierity of dpril 1, 1904,

¥re Smlifvan: Four tenths of the fpropriation of 1901 for the 80 acre
tract up there that 1t wed decreed to, would leave the balance of tte other fop
the entire 160, -

dre Brink: Just a moment Judge.

Ere Brink: (ifter consulting Contestess Bnginesr) Loave it og stated,

» Sullivan now offered to sutmit in evidemce as am lx:ibit & copw of &

certain deed o1 sgreemont tonvaying to ¥re Corothers an interest in the EKoeppe

diteh,

Mre Brink: That deed wag only given to corrsst a former deed was it notg

n? L
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Hre Jullivam: I believe that to Le correct.
After a discussion Letween attorneys Tor contestank e contastes,

Mre 3ulliven withidraws the desd 2z an exhibit,

Ere Koeppe swomm in by ¥r, irchidald,
JArect examinetion Wy Mr, Snllivan..
'u et L8 your name?
44 Wlliam Xoeppe.
e Where do you peside?
4+ Oreans.
«» Oreans, Iiaho?
4y YoB 3ir.
s 4re you the contostunt iam this ma:ters
Ae 1 arte
e Mr. Hoegpe, sre you acquainfsﬁ #1th shat is known &6 the rench of
Yr, Garothéra from which he seeks to iransfer a’ part of his water from
other lands?
Ae Yi8 alr,
«e #hat 18 the character of that landg
4o Well it 15 very gravelly.
| Ere Irini: de wisk to miw an objecticn in the record to
Yestimony on the charecter of the soil and the lny
of the land in 80 far as it refera to the Findings ot
Fact herstofore referrsd to in our ebjlection to
Hre Fravcdine testimony,
% How far ig¢ Mr. Carothers land from the point where you tuke your water
outg
As  About two miles,
Qe Are thers sy diversions between these two rlecos of lendg
de Bo, 3ir.

ws ibot if you have observed is the effest of Nre Carotiers irrigeting his
o _



land upon the quantity of water that you receive at the head 0f your
ditchy
Mr. Brink: We object to that on the grw that the Distrioct
Court in ite Findings of Fact in the case of Niel vs.
. Hyde heretofore referred to djudicated thq faot of
the retwrn flow between the various ranches on this
creoek,
Qe What I want to get at is, does it diminish the flowp
4. Diminished it somewhat, but it is seepage. |
<e For Low many years have you been getting the Lenefit of that return
flow?
4, I don't remember, ut it has been & long time.
we How masmy would you thinkyg
A. About eié’zt or nine years,
Qe 4nd now I will Inquire in regard to the creek bed bslow your dam.
In ﬁe ordinary sesson how far does the water flow below your dam before it
sinka?
4. It depends on the season, semotimes it goez clear through.
Q.,Wha;:. ‘d.pes‘ it go clear throughy
A Tn flo0d times.
Ye In the omiinary semson how far below your dem before the water
entirely sinks in the hed of your streami
4, One half to one mile below.
e How late in the seasom,average sessou, does the water flow one-
half t0 one mile below before it sinks?

4de Sometimes two or thres months something like that.

T e

Ye What are those monthag

A. That is pretty Lard to state.
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Qe It i3 owing to the season then, whether you have = cold spring or not¢

4s Jure.

Qe Mhat effect will it have on your water right' and the irrigation of
your land if this water is transferred;

4, ihy, if the water is transferred, Mr. Carothers in the flrst place
would heve & prior right in my diteh which would give him the bemefit of
my waltaer,

“e That would seriously sffeot yous
4, Gertalnly, I wouldn't have any water, he would be gotting the water
instead of me, |
%s You think that undier the present watpr right that he has, and Yy
flowing water through your ditch, the Koeppe diteh, you have the first right, and
if he 1s pamitted to transfer his water anl flow it through that ditch he
would have the prior right?
4, Nost certainly
Qo You constructed that ditch?
4s I persconally and my brother,
G He was the party that Mr. Carothers purchased fromg
4. Yes sir,
Qe 4nd he was dscreed & right to 122 inches through that ditedg
Ao Yos, I think so.
Gs That 13 how you understand 113
A, YoB sir,
“s How, what effeoct would it have on you, if Mr. Cerothers is per-
mitted to flow this water through that ditch, would it injurs you or mk?
A, The sffect would be to shut me outs
“e Be would have the prior right}
de Yos slre
Qe And ag it stands now, you have 1td
A. Tes sir.
Qe If Mre Carothers is permitted to change the placs of use
. ‘ oo
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referred to here, you would get 0o venefit whetever from the waste water?

bo

e

Hoe

He would rwm 811 that water through the ditch thet you and your brother

constructed, snd whers would it drain tof

A

Po kis other ditch.

s Es hes a ditch below it7

J'»..

Yes, he would be using water three times, water up above, seophge water,

through my ditoh, and waste water, something 1ike parpetual motlome

W

Under the conditions as they now exiat you get the banefit of part of the .

seepage Weter in the oreek frem his appropriation sbove yours?

F ™
s

by

411, I got 61l of the bemefit when the water don't go throughe
If be is parmitted to make & chmnge 1n nis plsce of use you would be injured

ris taging the water and irrigsting the lund thet he purchased from your

brother and the seepags water in the creek would flow into his ditch instesd of

coming to you?

4, Host certainly

Q.Ianwthathomldmtthemafltthreotimn,@ettheuuofit

foy where be hes boen decreed five inches, then if no was permitted Lhe use of your g

-

ddtch and your brothers, he would get the benefit for your brothers land and

would also get the benefit of axy waste water draining on the lsad belowd

La
Qe
he
Ko
Ao
U
ba
Qe

A

Carteinlye

You think you would be irfured them?

It stonds to reason that I would be injured.
You would get no bemefit of the waste§
Priority is all there is.

You refer to a priority in your diteld

#81l 1 have the rirst water right in thet dltchs
And 17 be is permitted to change, 1t will interfere with your first righty

Yos, be will got the water instead of mes
Mre Archlbald, in other words there 1s not enough for both of youd

That 1s lt.



Ge ¥i00d water makes mo dlfference?

A, low is whem it oomata, I thimk I esplained myself thorowghly,
sny body oun see that when the water gets low you get wuter m
wouldn't pet any other way.

Ge In regerd to this mbtwrn water, does that get into the
stremm in the locality where it is now used W Hr. Csrothers, or
does it show up some distunce below?

Ae 14 beginag to show in the middle of the ranch,

Le Ave there smy losses i{n the sireas Velween his land snd
your point of diversion?

A, BHot s great deal,

3 Can you give me an ides how this affests your allotmenty

A, I conld not say, 1t mskes mc difference, #0 much of tiat water
telongs Lo mes

¥r. Sullivan: 1 think that is slle

(e Whem 244 you build this asteh?

As In 1908,

(e Wnat wonthy

As In July.

Qe At that time how wmch lend did you l&ve that you intended teo
irrigate with trat diteh?

A+ Al 1 have now,

G Do you use thut ditch for your lower ranch?

Ae How

e You intended to irrigete just what you do nowf

Le YTes wire

e That 1s the desert entry, how muny scres below the aiteghy

As 100 acrese

< Your brother Hermasn Koeype mssisted you in sonstracting the ditah?
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Ay Yea he dlde
4e In that way he got a porportionate interest im the diteh, tat you
alaimed & priority in the use of the water and nét of the diteh, you de
not pat any epecisl value on the ditek Mr, Kosppe?
A. I understand & priority is a water right and not in the ditche
e TYou snd your brother were onme-half owners of the dited?
Ae 1 don't Xnow about thats
% Approximately thut iz whet you consider?
Ae Wo both mivie uwse of the diteh 1f that iz what you mémn,
e Since ilr. Carothers ocoupied the place he has helped enlargs 1tY
Ae Very little,
d» How muché
A+ 1 can't tell you, spesking 0f expensos
%e D14 he furnish mmterisl or at other ti-ws cont:ivate to the main-
tenance in years pastid
Ae This Spring he notified me that I would have to clesm the ditdh
myself, thet he couldn’t afford it.
e Wnen Aid he say that?
A. 1 don't xnow, but he did say it, it was when I was working om
the ditohe
Ge Your theory In regurd to this water is, that when the water ainks below
the dam you are sntitled to mll water that comes to ymditﬁ?
Ay Tos sire
e And that wos what you claimed last year in commection with the Browa
sase, and that the priority of iMre Patriok Hardimen below Hiela romch are
81l shoad of yow priority, whioh together aggregate ubout 800 inches.
lr, Sulliven objects here on the groumd that the question is
Immaterisl and irrelevants
s At what times are the e 800 inches evailadle for those prioritles}

4+ It 1@ pretty hard to tell, I can't stuote any faots conoerning thate
Qe In Ordinary yesrs is there 638 inchos avallable in the ditch where

Mr. Brown gets his water Irom?
-13.
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le At smy time thersafter during the season is that mauch water delivered?
Say in the ocase of & cloud~-burst or something of thal sort?
Ao Yes sir.
Ge Tou made o statement to Xr. Brown last year da1d you oot that
bmuse“ the water sank below the dam all water available therefrom, you had
& right to use on your landd
Ae ¥ell, the waw has alwsys been deliversd to me that wmy until last
yeare
e Put that is the cldm you made lan't 1t,
Mre Sallivan shjecinto this guestion as irrelevant snd
Dresaterial,

Ge I€ Mr. Brown is entitled to 638 inches st the Catherins Creek
Diversion, of whick 138 inches goes on the land above, all of Browns Creek
is delivered to the dsm below Mr, Browns place, and is prior to the
prioritiea of yourself as well us Mr, Carotiers

4, #ell, If Yr. Brown can tell the water master to shut the wuter off,
1 wuld like to know 1%,

Qe Perbeps ¥n Brown ¢id not tell bim that way, tut if Mr. Brows is
entitled to 638 Inckes at his Catherine Creek Diversion amd you are not
permitted to divert water et the dam, which will interfere with the
diversion of this water, them you are not injured by axy use which is
made of this return flow from Mr. Cerotherc rendd§

A, #%ell, the ides is that, if he were shut off I would de simt off
alse and 1f he were permittsd to use this water, I would be permitted
to use mine.

% Wall, it is a faot that Mr, Brown could interdere s he did lest
year and gould stop your taking this water that you sey comes down from
Mr, Corothers plece, and coald stop Mr. Carothers doing the seme as far
a8 you imow, 80 you are not injured iy a change in place of use Wy

=i
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v Il shesd of that appropriation there wes 688 inches, und sise 168
inches swarded to the land of W, Eneppe, baﬁhMaftheMmm,
the land you took ovar from Hersson Ecoppe?

4y Ton,

“o The mater rights of A1iliam Koeppe cre prior to the water rights that
ware decreed for the Hermann Koeppe Lanalg

Ao Yc8,

“s Are you familler with the smommt of weter that the Hermen Eoeppe ranch
rooeives out of that decroed rightd if 20, state whaty

4o T mow thet dwring the last five or six years thut there has not boen
snough weber to cover sny of the decrees,and thet oll the wuter fotten has bveen
throush olotign between srown, myself and Xoepne,

we Undeor the decree then, 1t is only in very rare oooesions thut you have
received the wubery

de Xa otle ol bigh water anl flcods I mould aet 30mo,

%e Mre Cerothers, do you remember whom I was out 4t the ranch lest Earohy

Le 1 remomber,

w Tou were frrigating the Hermann Eoepre ranak?

4o You air,

Ne WMot wnter was that?

Ay W wore rotuting, I went up there in the moraing ond twned onsehinle
into ny ditéh, I conaidered I hod as mach right to taxe it as he 45de

we You remenber Mre Swendasen ng the watery

4¢ I wos there when he said he couldn't measure Lhe water,

e DI4 18 say thety

54 Be cold thut he oouldn't measure 1t at that time beciuse the
measwring devices weren't in and he uidn't know how te measure it at that
time,

""1‘-.-
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4 e malces & report as followss
"Eoeppe-Carothers ditch at diversion 249 Inchess Seme ditah
at a point Just above the first diveraion thanm 188 inohos,
Jeme ditch st a point Just below Carothers diversion 67 inches,
dhich indiente that CarctlLers weas using 109 inches, Keappe 47 inches,
end & loss of 63 inches,

Carothers lover diteh was diverting 136 im‘ms,-mt»o;;ﬁ_whia;,
was mede up bty inflow from weste water from ihe lancs of &arotlwrl
above the ditch,”

You had the entire slow st that time?
Ao But it was waste, _
e Now then, you atate in Jour sypplicetion that if this chenge 18 granted
Pert of tids lend will go back to desert charaoter, de you intend to let
27 uores go haok to 1ts desert chiaracter?
4e 1 intend to drop out that mack, it i3 no pz.-ofit to me to irrigste it
89 eaxly in the semson snd 1t the water is changed I oen use it to betier
advantago.
He If this water is diverted now snd you are pewmitted to tcke it to the
Hermsn Kcoppe ranch, is there any weste that oeppe would get, wom't ig
be impossidle for him to get waste water 1f this chenge 18 mede?
da I don't wunt to xeep him from having water, btut the Germams would »e

out af lnck, thet's nll,
¥re. RAlvan: Mot is a1},

MO 5(@ Pdd.. »
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REPORT
ON TEE DISTRIBUTION OF THE WATERS
QI.BROWNS CREEK
CHYHEE COUNTY
IDAHO,

2 .

March 8, 1921, By Myron Swendsen
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MY RON SWENDSEN

CiviL, HYDRO-ELECTRIC AND |[RRIGATION
ENGINEER
S02 PINNEY BuiLoiNGg

BOISE, IDAHO,

& Browne Creek is a small tributary of Catherine
Travereing a portion of Chyhee County, flowing in & north-

Easterly direotion.

The irrigated area from it might be divided
into two parts, one the landa contiguous to the upperrrgachee
of the oreek and the other the lands contiguous to the low-
er reaches, The two areas Deing separated by a flow of lava
through whioh-the creek flows in a deep narrow canyon.

- The upper area is served by water of an early
date of priority. The lower area by three rights of a later
detfe and oneof an early date of priority. = _

In the distribution of the waters serving the
lower areas on thelcreak, considerable difficuty has been
encountered cauaod,partly‘by the users not habving regulat;ng
devices at the head of their ditches, partly from the absence
of a proper division device on the_csrrothgr_gnd Kogppg_¢itoh
to make equitable divieion of the water betyoen these iwo
parties, The matter has g}ao.bgenufurthgx aggrgyated‘by_ghe
fact that the creek t:gvgregs‘a porous ged;mentary fprmat;on_
through which considerable loss ia_augtained_and_gype time 1is
reqqiredrfor the oreek to return tq_ngrmal ;1qw after a change
in regulatiop ise made, The matter of regplation and distribution
of the waters is aleblmade more difficult by the factythat

one of the older rights on the oreek ie diverted on the lower
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reaches of the oreek, and due to the variable loss at diff-
orentrf;ow‘qf the creek some time is required to get prop-
er regulation, L By .
The order of diversion with respeot to priﬂrity
are as follows; _ m
o ~Upper diversiocn being a party ditech aerving
Wm, Koeppe and James Carrothers. Koeppe’s ‘priority being
March 11 1908 for 288 inches and Carrothers being Aug 25,
1908 for 122,95 inches. Following down the cresk the nest
d;!ersip§ is that of Fames ?{.C§r:otpq?sﬂyith & priority of
uarch ié, 1885 for 168 inches. the ne;t being Wn. Koepre
with a priority of Juky 19 1908 for 174.3 inches
At the time of iy visit to the ground on larch
7th 192a I found water in the various ditches in the amounts
as follows; R T
' Koeppe-Carrothers ditfich at diversion 249 inches, |
Same ditch at & point just above the first diversion there-
from 186 inches, Same ditch at a point Just belgw Carrothers |
diversions 5? incnes, Wnich indicate that Carrothers wae |
using 109 inches, Koeppe 67 inches and a loss of 63‘;nches,mw
| Carrothers lower ditch wae diverting 135 inches
g part of which was made up by inflow from waste watér from the
lands of Carrothers above the ditch, _
Some water wae passing the Carrotherq lower |
diversion for the lawe: Koeppe right but none was reaohing

his point of diversion,
FProm my observation,l should judge that there

wag auple water in the creek to supply the two oldest rights, -

namely, Wm, Toenpe 288 inches and Carrothers 168 inches,
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and poseibly some for the ¥m, Koeppe right of July 19, 1908,
EEQQEEEEE&I!QEQ;

. B 1‘ That proper meaauring and regulating
dcvicee be installed at the head of each diton, This in
ﬁPM¢”9a995M!i?l.?099??e”ﬁh9_°9n9t£9°#19n of %.éam or oheck
in the oreek that will be of o peranent nature.ﬂrl o
e 2, That the watermagter for the stream start
work at the aarliest possible date._“‘”' L o

- 3 Inthe case of the Koeppe-Carrothers ditoh,
® sultable device for dividing the waters between these
two parties enould be constructed, then in the event of
further dispute between these two parties as to the division
°f the watere in this ditoh, & watermaster for thie ditoh
®hould be appointed. The servicescof such watermaster need
not‘incur mpch_expgpsp ag oply_a very emall pprtiqn“o:“hiur‘l
time will bg required, It mgy“bglppgq;bie to get the services
of the watermaster for the stream at a small additienal
expense to adminieter the water of thia ditch

4, That strict eonplianoe with the terms of

the deoree be had Wwith reepect to points of diversion of
the various rights,

DITCH CAPACITIES. e |

. Allditches on the creek for the lands in
the lower reachee have ample capacities for the amounts
decreed_toppygu"w;thlthe‘exgeptiop‘of the Carrothers
ditch for waters of the 1885 right, which ditoh in the
upper reaches will not carry to exceed 100 inches, without

overflowing ite banke and spreading over a large area of




Ehe_gnaveny creek bottom and wasting into the deep porous
8011' L . e a me .
o ... At any event some aotion should be ‘taken
immediately looking to an equitable divieien of these
watere,ae much of the lende are dependent upon the early
epring flood, _due to low flow of the summer season,
and at the present time with no watermaster on the etrean L
the uater is being turned in and out of the various divereions
iﬂten that the greater part of it ie utalized in losses

in the creek bed,

Respectfully eubmitte%yby

,7 {

Ciril Xngineer




DEPARTMENT OF RECLAMATION OF THE STATE OF IDAHO.
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IN THE MATTER OF THE APPLICATION )
OF JAMES F. CAROTHERS TO HAVE THE )
USE OF CERTAIN WATZR WHTCH HAS HERZ- )
TCFORE BEEN DECREED TO HIN TO B USED )
UPON CERTAIN LANDS IN O WEHEY COUNTY, )
CFANGED TC OTHER IANDS IN SAID COUNTY, )
JHE H APPLICATION WAS FILED WITH THE ) APPLICATION TO CONTEST.
DEPARTMENT OF RECLAMATION ON APRIL, )
.22, 1921, )
)
)
)

WITIT AM KOEPPE,
Contestant.

W A e e i e =

Wiliiam Koeppe, hereinafter referred to as Contestant, a
resident of Owyhee County, Idaho, hereby enters his protest againat
the appllication of said James F.Carothers, hereinafter referred to
ag Contestee, to transfer the use of certain water to other lands
described in said aprlication, for the following reagonsg, to-wit:

I.

That the mntestant 1s the owner of the North Half of the
Southeast Quarter of 3ection 31, Township li South Range 1 East,
B.M., gltuated in Owyhee County, Igsho, and 1s also the owner of
the North Half of the Southeast Quarter and the South Half of ths
NortheastQuarter, and Iot One in Section 1, Townghip 5 South Range
1 West, B.M., ang alleges that there was decreed to him, in the
case of J. M. Neql v. Nike Hyde, et al., by the Distriet Court of
the Third Judicial District in and for 8aid County, 174.30 inches
of water, dated July 19th, 1908, which water wag decreed to him
for use on the first above described traet of land, and that in
the same action there wag decreed to him for the last described
tract of land 288 inches of mater, dated from March 11th, 1908,
all of which water for both tracts of land were decreed from
Brown's Creek, in said County; that said lands are gltuated about
four miles below the lands owned by said Carothers, and from which
he seeks to have the use of 89aid water changed.

IT.

That the land which gaig Carothers is now 1rrig§ting with
gald water consists of about 27 acres, and said Brown's Creek

and seepage from such irrigation flows back into the channel of
9214 creek and incresces the flow thereof, and this contestant
has for a number of years la#t past received the benefit of such
feepage and waste water, and it will be greatly to hig injury

if the said contestee ig permitted to change the use of saig

could receive no benefit whatever from the waste or seepage of
such water, 1f such change of use is granted.



I1T1.

Contestee states In hls =aid application that one inch of
water is required to irrigate the land to which he desires such
water transferred. Contestant alleges that under and by virtue
of said decree Where was decraed 1o gsaid land 122.95 inches, and
1f it requires only one inch %o the nacre to irrigate such land,
contestea has more than one inch to the acre already decreed %0
gaid land.

V.

contestant alleges that said contestes is the owner.of only
s one half intercst in the land to which he has made application
to have his dald water tranaferred.

V.

That 1f said applieation ig granted 1t will greatly Injure
and damage the contestant 1f the contestee ig permitted to
convey gald water through the saild Xoepps diteh.

VI.

That on account of the injury that econtestant will susgtaln
if gald ap-lication is granted, the contestant hereby protests
against the transfer of the useof sald water, and asks that said
application be denied .

At g g

Rt domeesr Kivee Sk,



FINDINGS OF FACT AND CONCLUSIOKS -
OF LAW.

FINDINGS OF FACT.

Thie suit wzs originally commenczd in the Distfict
Court of the Third Judicial Dietrict of the State of Idaho,
in snd for the County of Owyhee, by the Thousand Springs Land
& Development Company, Limited, a corporation, and transferred
by consent of the parties to Ada County. J. M. Neil, as
cuccessor in interest to the original plaintiff, wes made
plaintiff in ite stead.

The Snake River Irrigastion Company wae originally a
party defendant, having wmede its appearance by demurrer to
the complaint but took no further part in the proceedings.

George Ulrich, = party defendant, made his appearance
by answer and crose-complaint, but abandoned his ¢laimr and
offered no proof thereon although he, himself, appeared ae &
witnese in the case.

The Defend:znt, Murphy Land & Irrigation Company
entered its appearance by A. E, Robinson, its receiver, by
demurrsr, Which demurrer was by the court over-ruled. The
company through ite receiver refused Yo plead further and I 8
and his default, for faddire to. answer, was thersupon duly
entered. E%

In addition toégﬁe defendente sued in the original
complaint, who appearad.ié%pe:son or by their succesgeors in
interest, other parties éﬁge‘brought into, or voluntzrily
entered the case, as foliows:

Williem Hardiman and Patrick Hardiman wers made
parties defendent at the request of the principal defendants,
represented by Messrs. Hawley, Puckett & Hawley, with the
coneent of the plaintiff, A disclaimer wae filed by William

Herdiman.




John I. Stull, Thomss Henderson and Alexander Younie,
voeluntarily submitted theuselves to the jurisdiction af the
court, and, by consent of the parties and the orders of the
court, were made parties defendant and permitted to file
angwers and cross-complainte herein,

The cause came on regularly to be heard om the 24
day of Decembsr, 1913, before the court, without a jury;
upon the plaintiff's amended ccmplaint snd the anewers and
croes-complainte of the various defendants (ecch and every
of the allegations of each and every of the seversl croes-
complaints of the severasl defendants, by etipulation of the
poerties, being deemed denied for the purposes of the suit);
Messre. N. li. Ruick {now deceased) and B, W, Oppenheim, appear-
ing aes attormeye for the plaintiff, and Messrs. Hawley, Puckett
& Hawley, D. A, Dunning, and J. J. McCue and J. C. Johnston,
sppearing ae sttorneys for vzrious defendante and Crogs-com-
plainante;

Wher=upon, witnesses on behalf of said plaintiff end
the seversl defendants were sworn snd exsmined and documentary
evidence introducsd, and the cause having been argued, both
orally and by written briefe, the eame Was submitted to the
court for decision, and the court now being fully advised in
the prewmiszs, fil-e findings gf feet and conclusions of law
herein, =8 followse:

THE SUBJECT MATTER.
I.

Thig suit ie to determins the relative rights of
varioue parties to the action tc the use of watere of Catherine
Creek, and to its tributzries, Brown's, Hart's 2nd Pickett
Creeks, which latter is subdivided near its head, one branch
being known as Bates Creek. Brown's, Hart's, Pickett znd

Betes Creeke head in the Owyhee Mountaine west of Oreana, in

Owyhee Maxxkaxmmx County, znd run in a general northessterly

.




direction. Pickett and Hart's Creeks unite st a point in Sec-
tion 30, Township 4 South, Range 1 East, just ezst of the
Boise Meridian, line, foruing Catherine Creek, which thence
flowe in sn easterly direction; Brown's Creek unites with
Catherine Creek about a mile snd a quarter below, near the
widdle of Section 29, Township 4 South, Range 1 Eaet; Catherine
Creek is iteelf a tributary of Cestle Cresk (& tributary of
Snake River), flowing into the latter near ite mouth.
GENERAL CHARACTERISTICS OF LANDS AND SCURCEE OF
WATER SUPPLY.
II.

The streame above mentioned are fed from the north-
erly slope of the Owyhee Mountdns, the water shed tributary
t¢ the streams is wostly low in elevation and bare of any
saving growth of timber, there being some timber on the iower
slopes of the mountesine, but thie ile epsrse =nd scrubby, and
slso some brush in the gulches and canyons,

The watershed is quite steep and rugged, having &
fall of 80 to 100 feet to the wile and stesper aB one ascends
to the mountzins, and i8 cut with deep canyons and gulches.

The formstion is basaltic in the lower slopes in the
gsect ion immediately surrounding the town of Oreana, which
is located on pleintiff's lande, and granitic higher up. The
basaltic formation of the Snake River desert changing to the
granitic, metal-bearing forwation of the Owyhee mountains,
the dividing line being plainly marked ae one ascends to the
lande lying highest upbn these streams.

The scil, watsred from these streaws, ie & wravelly
loam, having great poroeity'and on account of this fact =znd
the heavy slope requires a great deal of water 10 succesafully
raise crops.,

The streams are small with small catchuent areas,

the run-off frow precipitation and wmelting snow being quick
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and heavy due to the steep slopes and the berrenness of the
watershed,

The water in all of the streams, on the average,
flows in a considersble amount, comumencing generallv in April,
rapidly decresses in June and almost completely ceases in
July or August.

The crope rzised are principally forage crops, al-
though garden truck, berries and fruit arz raised for
family coneumption. The surrounding country being public range,
alfalfa for feeding stock ie the principal agricultural pro-
duct of the country.

3.

All of the landes mentioned in the pleadings herein
and inveolved in this controversy and for which water is de-
manded for irrigating purposes are situate in the small valleys
through which said streame run, and constitute a part of the
great Snake River Valley.

The lande of the plaintiff are more exteneive than
those of all of the defendsnte combined and are situated on
and along Catherine Crecsk, commencing at the confluence of
Hart'e and Pickett Creeks; where the valley widens out. Brown's
Creeck flowe into Catherine Creek upon the lands of the plain-
tiff. The lands of B, H., Hyde, one of the defendants, are also
situated in the lower valley, adjoining the lands of the
plaintiff,

L,

Above the lands of plaintiff and defendant B. H,
Hyde, the valleys are small, the ranches being generally a
few hundr=d feet wide, comwonly designated "Shoe string"
ranches,-parallel to the streams and extending in narrow
strips alon, both sides,

5.

The land along the streams involved wae first settled

in 1864 and 1865, since which time additional settlers have
-4




come in from time to time and the area under cultivation hase
been gradually increased. At Tirst little more was done, by
way of irrigation, than to increase the growth of the natural
grasses of the country for the purpose of raleing hay and
furnishing winter pasture for stock, -- stock raising upon

the nearby public range being the principal industry of the
country. ©Sowme uarket cardening was done in the sarly days for
toe purpose of supplyimg the wining ocampe around Silver City,

and some grain wae alpo r aised,

)

A

All of the lande deecribed in the pleadings here-
in are arid in character and require the artificial application
of water thereon in order to rsise crope of any kind, and pro-
fitebly and esuccesefully t¢ cultivate the eame,

7.

Excepting the waters of Catherine Creek and its
tributaries, there is no water available for the irrigation of
said lands.

THE ISSUE.
g.

The evidence shcws the=t with respect to all of the
lands in queetion inthie suit , irrigstion hze been continucus
from the verious dates of the firet reclamstion of the several
tracts down to the present time. It appears from the evidence
that the first diversions of the parties were gradually in-
creased, and the enlargement of the use is B0 imperceptible
that it is imposeible to fix a time when the various appro-
priations began to interfere with each other. The quantity of
water flowing in the several streaws varied from year to year,
depending upon the snow fall in the mountains, and seversl
witneeses testified to the complete absence of water for irri-

gation during one or two seasons. While the evidence showe
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thet irrigation may not have been carried om each and gvery

year in the eame amount, the beneficisl use 0f the water has

been reasonably constant up to the present time, with no in-
tention to discontinue definitely the use thereof. No distinction
&8 10 the right of present uae, except that of priority, ie

found among the various tracts of land involved in the suit,

DUTY OF WATER.
9.

The lands of the plaintiff require three inches of
water per acre, continuous flow, measured under & four-inch
breseure, for their proper irrigstiom ang cultivation. The
lands of each and every of the defendants end crose-compizinente
require, for their proper irrigation and cultivat ion, five
inches per acre, continuous flow, under & four-inch pressurse,
fifty inches of water, under a four-inch preasuré, beling the
equivelent of one cubic foot rer second, es prescribed by the
law of Idaho,

Defendante William Koeppe, Albert Hermen Koegpgpe,
Thouas Henderson and John I, Stull have pleaded, introduced
in evidence and relied upon spplicatione, permits, certificates
and licensee of the Stete Engineer of the State of Icaho, and
@8 to euch defendents the duty of water, as fixed in the said
respective applications, pernits, certificates and licenses,
is accepted by the Court e e the duty of water for the lands
of said defendants, respectively, and the said defendents
were estopped, by their reliance upon the eeid appliceticns,
rermite, certificates and licenses, respsctively, and their
plesding of the saue, from aseerting or demanding & different
duty of wates,

PRIORITIES AND AMOUNTS.
10.
The plaintiff and the several defendants and cross-

compleinante, claimante tc the use of the wster involved in
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thies action, are the owners, in the posseseion and entitled

to the possessicn of the several tracte of land after the name
of esach, respectively, in ths fellowing teble. The ecreage of
each tract under irrigstion ie aleo found, ae shown in said
teble., For the irrigation of the ssid tracts of lend and for
domeetic use, s2nd the watering of live stock, the said varties
and their granters snd predecessors in interest (the original
appropriator being indicated for convenience of reference),

by meane of dswe and ditches of sufficient size ang capacity,
appropriated ¢n the dates set oprogite their namee, out of the
waters of Catherine Creek or its tributeries, the respective
amounts of water set opvosite each name, a8 indicated in the

following table:




RIGHTS APPURTENANT.
11,

The wetere of the geveral creeks above mentioned in
the amcunts end as of the times hereinbefore found have been
diverted for ang used uron the subdivisions of land set opp~-
celte ezch diversicnp respectively, for the purpose of irrigeating
the czne. The eald divereion and use are necesc:ry for the
rurrose of irrigating =nd cultiveting the lang the the grow-
ing crops thereon eng the right to the use thereof is gppur-

tenant to the saig respective tracts of land,

SENEFICIAL USE,
12,

Each and 211 of the partlies hereto referrcd to in
Finding ¥o. 10 ang their predecessors in interest, cduring the
irrigating season of each year since the geveral dates of
appropriation of the severs] streane referred tc, hae and have
beneficially used the said water upou said lands for the
irrigation and cultivation thereor,

FINDINGS CONCERN ING CERTAIN PARTIES,
13. ‘
The defendants, Murphy Land snd Irrigation Company,

Limited, &, m, Robinscn, ss Receiver thereof, Snake River
Irrigation Compeny, George Ulrich, and Willianm Hardiman, were
not, at the comwencement of this action, and are not now, the
owWners or users of any ¢f the waters of Catherine Creek or its
tributeries, or entitled to the use thereof,

14,

The defendarts, Alve Read =znd Frank Head, were ot
the commencenent of this suit, and ever since have been =nd now
are, corpartners, doing busincss under the firm name =ng style
of Read Brothere,

15,

The defendahte, Jaues F. Neiee 2nd Jenes Torresnce,

-&-
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veen and now are, copartners, doing business under the firm

name and style of Neige and Torrance,

FINDINGS CONCERN ING AFFIRMAT IV DEFENSES,
16,
The lands of the plaintifs are €xceptionally valuable

for stock faising burpcees, snd now are, andg during all of the
time since the settlenent thereof, have been lergely used as

a stock ranch apd for stock ralsing purposes aﬁd for the crow-
ing ¢f 2rere and pasture receesary for aﬁch Purposes,

The evidence shows thet, in addition 4o the use of

groewing of crops thereon, the Plaintiff, and nis predecessbrs
in intercst and gertesin of the defendants, including the def-
éndant Patrick Herdiman, beneficially aprlied eaid weters +o
st ious of cpag lands for the purrose of enhencing their vslue
and use asg rasture, snd the court finde that such use was and
is a beneficial use of the saig waters,

Ezch end 81l of the eo-called Springs, the waterse of
which are ¢laimegd by the several defendants and Cross-complain.
ante, are either tributaries ang feeders of the creeks afore-
8ald or are a rart of the flow of saiqg creekes, the flow of the
waters of msig creeke being ¢t certain places rartially undsr-
eround ~nd comin. +¢ the surfacs ageain in those places Where
the bedrock under s8ld streame ig near the surface of the bed
thereof, None of the defendants &Nnd cross-complainants is
entitled to the weters of any 8Pring or so-called 8pring, re-
ferred to in the rleadings or evidence zs distinguished from

the flow of the creeks themsslves,



Neither the plaihtiff nor hés prsdecesscrs in interest
zbandoned the use cf the watere of said crecke nor discontimied
their uee for such length of time as t¢ comstitute an abandon-
ment or forfeiture thereof,

The sppropristiocn and diversion by defendante and
croge~-couplainants of the waters ¢f ssid creeks above the lands
of the pleintiff diminishes the flow thereof and does not
increase the flow of the waters of sald creeks during the latter
part of the irrigeting seszson nor extend the time during which
water flows down eaid streams.,

The defendante and cross-complsinente hevs nct,
reither has eny of thew, been in the continucus adverse possession
and use of the waters of any of said crecks to the exclusion of

the plaintiff from the posseseion =nd use thereof at any

time or for eany pericd.

PRIOR ADJUDICATION.

17.
The decree heretofore entered on the 16th day of

April, 1898, in the District Court of the Third Judicial Dis-
trict of the S8tate of I zho in and for Owyhee County, in
Judgument Book 4, et rages 223 and 227, inclusive, in the cege
of Micheal Hyde, plzintiff, v. Willlam Hardiman and Patrick
Herdimen, defendents, is valid and binding, upon the parties
theretc and their privies and succeseore in interest, anything
+n the foregoing findim s to the contrary notwithstanding.

The plaintiff herein, J, ¥, ¥Va:'l, ig the euccessor
in interest of Michael Hyds, plaintiff in eaid forumer adjudi-
cat ion, and the defendant hersin, Pstrick Hardimen, is the
same rerson nemed ae defendant in said former cdjudication and
aleo the successor in interest of the other defendant therein,
Williem Herdimen,

The rights sued upon the causes ¢f action in esid
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foruer ad:udicetion snd in this suit are identical, as between
the plaintiff, J, ¥, Neil, and the defendsut, Petr.ick Herdiner,
Said decree hse no relation to the other pertiee to
this suit and is not binding upon them.
By ezid decree it is provided:
"it is ordered, sdjudged and decreed thst the
pleint iff (Micheel Hyde, predecessor of the pleintiff
herein, J. ¥. Neil) have by reescn of an appropriation,
aiversion znd beneficisl use, made subsequent to that of
the said defendents, t0 the emount hersinafter epscified,
the right to divert and use three hundred and seventy
inehees neasured under a four inch pressuré of the waters
of those certein streams describsd in plzintiff'e coumplaint
and known as Pickett and Catherine Creeks and ther trib-
utaries for domestic purposse, the watering of live etéck,

and for the purpose cf irrigeting the lande above described.

"Thet the defendante (rradecessors of Patrick Hardi-
man, defendant herein) have by reason of an appropriation,
diversion end bensficiel use, prior t¢ that of the plaine
tiff, the right to divert znd uee tc the extent of their
needs for domweetic rwurposce, the watering of live stock
and for irrigeting the lands described in their said anewer
and in ezid action, twenty-seven (27) inches, measueed
under a four inch pressure of the waters of said creeks,
And 1n naking ssid appropriation end use they shall have
the right t¢ turn in and through their eaid ditches (for
the purpoese of cetting & flow) dsscribed in their sgid
answer ninety (S0) inchee of the water of said sireaus,
prrovided, thet at the point where said Pickett Creek leaves
the defendents? said lande, the volume of szid stream
shall be s8 great se it woe 2t the point or roints where

the defendants may make said diversion at the time and
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tinee of eeid diversion less twenty-seven (27) inches of
water, which the defendentse are entitled to use, 28 afore-
said, it being decreed, in other words, and it being the
weaning of thie decree that all the water turned through
szid ditches ie to be returned to seid creek or creske
without dinunution except the twenty-seven inches to
which the defendents ere entitled as aforesaid. And the
seid defendante xxm shall not detain seid amount turned
into e:id ditches in excess of the eaid twenty-seven (E?)
inches 80 a8 t0 in any way interfere with the plaintiffls

free use of his full appropriation.®

The water: decreed in seid former zdjudication are
not in addition to the sppropriations hereirbefore in these
findings awarded, but are the same appropriations, though
thie court finde such appropristicns to be of different dates
end dif- different amounte. The reaffirmsnce of said former
decres is not tc be cometrued zs a double or additional
aprropristion.

In order to effect an equitsble dietribution of the
watere of Piekett Creck between the plaintiff, J. M. Nelil
(ae successor tc Michael Hyde, pleintiff in said former ad-
judication) and the defendant, Patrick Hardiwan {successor to
defenderts in said fermsr scjudleation), and the owners and
users of the waters of said stream, defendante herein, the court
finds thet it will be necessary for the seaid appropriations %0
be distributed se follows: Out of any watere of the eald
streame to which either J, M. Neil or Patrick Hardiman are
entitled by virtue of the decree herein, there shall firet be
distributed t0 said Patrick Herdiman 27 inches, with the
right to flow 90 inches through his ditchee to secure the
geme, in eccordance with the terue ¢f szid former decree, and
then out of the remaining rights to which either of said partics
shall be entitled, there shall be distributed %o plaint iff,
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J. M. Neil, the 270 inches of the waters of Pickett snd Cathe
erine Creeks decreed in said former suit; thereafter any other
waters of caid etresms t¢ which said parties may be entitled
shall be distributed in accordance with the priorities awarded

by the decres herelin,

CONCLUSIONS OF ILAW.

And from the foregoing facte, the court finds the

following conclusions of lew:
1,

The plaintiff and the several defendanie and crogee-
complainants herein nemed are entitled to & judgment and decree,
respectively, for a right to uee of the watsres of Cethel ine
Creek end ite tributaries, situated in Owyhee County, State
of Ideho, to the extent of their needs for irrigation and
domest ic use and the watering of live stock upon the lande
described after esch appropriation, respectively, the number
of inches of watee (M=esured under a four inch pressurz) set
orprosite ezch name, as set forth in the table in the Tenth
Finding of Fact above, each fifty inches thereof to be equi-
velent to o flow of one cubic foot per sscond, as prescribed
bty the Ilaw of Idaho, the prioritiss of said appropriations to
date from the times stated in szid table in connection with
gach appropriation, reepectively.

2.

The decree heretofore enter:d on the 16%th day of
April, 1898, in the Distriet Court of the Third Judicial Dis-
tract of the State of Idshe in znd for Jwykee County, in Judg-
ment Book 4, at pagee 223 and 227, inclusive, in the case of
Nichael Hyde, Plaintiff, v. Williem Hardinman and Pastrick
Hardiman, defencdents, ue valid and binding vyon the plaint iff
herein, J., M, Neil, as successor in interest of Michael Hyde,
plaintiff in ssid former adjudicstion, and upon the defendant

I
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herein, Patrick Hardiuwan, who is the same pereon named a8
defendsnt in s=id former adjudicsticn and also the successor
in intsrset of ths othsr dsferlzrt therein, Williem Hardiman.

Said former decree has no relation to the other parties
to this suit end is not binding upon them.

Under and by virtue of ssid former decree, Patrick
Herdiuwan, defencant herein, is entitled fo divert and use 1o
the extent of his needa.for domest ic vurposes, the watering
of live stock and for irrigeting the lands hereinbefore des-
cribed, 27 inches, ueasured under a four-inch pressure, ~f the
watere of Pickett Creek, wonich right 1s pricr to the right of
the plaintiff, J. M, Neil. In the meking of his said appro-
priation, the defendant, Patrick Hardima , hes the right to
turn in and through his ditches (for the purpose of getting
a flow) 90 inches of the waters of said etream, providsd he
raturne tc *he seid creek, without diminution &ll of eaid
flow, except the 27 inches %t¢ which he is antitl=sd. The plaip-
tiff, J. M. Neil, is entitled, under seid former decree, to
divert and use to the extent of Lis neede for domestic purposes,
the watering of live etock and for irrigeting the lands herein-
before described, 370 inches, measured under a four-inch pres-
sure, of the watere of Pickett snd Catherine Creek.

The waters decreed in said formsr adjudice*tion are
rot in additicn to the appropriations awarded in this sult, but
are the same appropristions, though this court finde such
appropriations to be of different datee and for different
awounts. The reaffirmance of said former decree is not to be.
construed ae an award of a double or additional appropriation.
And, in order to effect an équitable distribut ion of the waters
of Pickett Creek zs between the plaintiff, J. M, Neil (ae suc-
cessor to Michael Hyde, plaintiff in said former adjudicetion)
and defendant, Patrick Hardinan {(successor to defencante in
said former adjudication) and the other owners and users of the

waters of said streawm, defendants herein, it shall be decreed
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that out of any waters of the szid stream to which either the
said J, M. Neil or the s=id Patrick Herdimsn &:@ entitled by
virtue of thie decres, there shall first be distributed to said
Patrick Hardiman the 87 inches of water, with the richt to flow
90 inchee through his ditches to secure the sanme, in accordance
with the terms of said former decree, and then out of the re-
waining, rights to which either of maid parties shall be entitlgd
hereunder, there shall be distributed to plaintiff, J. M., Neil,
the 370 inches of the waters of Cahterine and Pickett Creek
decreed t0 18 predecessor in s=zid former suit; and that there-
after any other waters of said etream to which szid partics umay
be entitled shall be distributed in accordsnce with the prior-
ites awarded in the decres hersein.

. 3 )

The parties hereto should place at their respective
poeinte of diversion the wmeans for measuring the amount of
water t0 be diverted under the provisione of the decree to be
entered herein.

4.,

The several parties to this action whose rishts to
the use of the waters of said streame arec of even date, are
entitled, whenever the amount of wstzr flowing in the channel
of seid streame is insufficient in quantity to surply all of
sald parties with the amounts herein awarded, to share in the
use of the aailable supply in the proportion that the several
quantitiss awarded zs of the same date, bear to0 the total
availabls supply for said righte, but subject to the right of
prior appropriators.

5.

Lach and every party hereto, his agents, attorneys,
employees, vwrivies and successore in interest, shall be enjoined
and restrained frow interfering, in any wennsr, with the rights
of prior appropriastors of the weters of Catherine Creek and ity

tributariss, zs awarded in the decree herein, and from obstructing
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using znd weeting the weters of eaid streams to the injury of

gsuch vrior aprropriators.

6.

Each party shall pay hie own coste and disbursements

herein.
Let judgment be entered accordingly.

Dated Oct. 7 1915.

Charlee F. HeCarthy
District Judge;

(ENDORSED):
Tiled October 7th 1915

at 2:10 o'clock P.i.
Stephen Utter
Clerk
By Thos E. Powell
Deputy Clerk.



Grtvindys Euddiy 1, 2

IN THE DISTRICT COURT
OF THE THIRD JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN £FT 70R THE COUNTY OF ADA.

(Traneferrad from Owyhee County.)

J. ¥, NEIL,
Plaint iff,
v'

MIKE ~YDE, WILLIAM KOPPE
snd others,

Defendants.

*
— g -

CEORGE F, BROWN and :
JAMEE E, MUBPHY, a co- :
partnership as Brown &

Murphyv, successors in
interest to J, M, Neil,

Plaintiffs in
this suprlemen-
tal proceeding,

v. . APPLICATION FOR ORDER IN AID OF

WARREN G, SYENDSEN, Comuwis- : THE ENFORCEMENT OF THE JUDGMENT.
sioner of Reclametion of :

the State of Idaho, 8, T.

BAER, Deputy Comumiseioner

of Reclamztion, =2nd LEONARD

ALDRICH, Wat=r Maeter on

Catherine Creek snd its

tributaries,

Defendants in
thie suprlewen-
tal proceeding.

———
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STALTE OF IDAH&% )
i gﬁ: . oes,
County of Ay )

oy
A

gﬁ;ﬁ a.: .
Cd4brye F. Brown, veing first duly eworn, denoses and says:
v

7
4 e

On the 7th day of October, 1915, there wze entered in the
above entitled court in the above entitled sction wherein J. M,

Neil was plsintiff and lMike Hyde, William Koppe and others were




defendants a decree zdjudicstinz the regpective priorities to the
uee of the waters of Catherine Creek and its tributaries including
Brown's Creek in Owyhes County, State of Idsho, by wh:ch awong
other thinge the said plaintiff, J, M. Neil, was awardzd certain
rizhte to the use of the waters of Catherine and Brownt's Creecks

as follows, to-wit:

Out of Catherine Cresk below Brown's Creek as of date Qctober
1, 1869, 402 inches,

Cut of Catherine Crzck below Brown's Oreek as of date April
5, 1879, 210 inches.

Out cof Catherine Creek below Brown's Creek as of date Jan-
uary &, 1884, 24 inches.

Out of Brown's Creek as of date March 16, 1885, 168 inches.

All of which allotment: of water were prior in time to the
gllotments to0 any of the other usere of Brown's Creek.

That the Supreme Court of the State of Ideho thereafter af-
firwed the said wecrse, That the files in said action and the
decree entered therein are matters of record in this court and
reference is hercby made to the judgment roll in eaid action and
affiant przys thet the same way be coneidered by the court in thise
rrocesding the same as if fully set forth hersin,

A certified copy of eaid decres was by the clerk of eaid
court duly filed as required by law in the office of the state en-
& ineer of the State of Id2ho =nd is now on file in the depzrtuent
of reclametion of the State of Idshec, the successor to the duties
of the said state engineer.

2.

Thaet the couplainants in tlie rroceeding, th-t is to say,

George F, Brown, the affisnt, and Jemee E. Murphy, are a copart-

nerehip under the firm name and style of Brown & Marphy, and by
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proper ocmveyancee from the said J, M. Neil are the owners of the
water rights hereinbefore rarticularly set cut.
3.

That the defendant in thie proceeding, Warren C. Swendsen,
is the duly appbinted, qualified and =zecting commiseioner of recla-
wetlion of the State of Idaho 2nd as such the nesd of the depart-
went ¢f reclametiocn. That the defendsnt, 8, T, Baer, is the duly
appoint:d, qualified and acting deputy commissioner of reclame-
tion of the State of Idsho., That such officere are the officers
required by law to execute *ths i=ws reletive to the distribution
of waeter In accordance with righte of prior aprropriation =nd to
superviece the distribution of water by the vericus water nmasters
¢f the state. Thst the defendant, leonzrd Aldrich, is the duly
elected, qualified and acting water mastsr uron Catherine Cresk
end ite Iributers-s in Owyhze County, ftate of Iizhe. That each
end all of msid defendante are required by law to distribute the
weter of Catherine Creek =nd ite tributaries, including Brownfs
Creek, in asccordance with the crovieicne of the decree hereine
before referred to.

L.

Thzt on the £%th day of April, 1920, the defendant Leonard
Aldrich as water msster zforesaid, acting under instructions
from the department of reclamstion of the Stzte of Iizhe rrnd il
vicdetion of the decree aforesaid distributed the water of Brown's
Creek te which theese petitioners are entitled by ri.ht of priority
to other allottees thercof whose rights are subsequent 4o the
rriorities ¢f these compleinante, thus derriving these complainants
¢f the use ¢f 2ny of the waters of Brown's Creek. Thst ther=zaf-

ter and on or sbout the 4th day of May, 1920, the defendant, 8.7,
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Beer, ssguning to act in bhis oficial capacity as deputy commis-
eioner of reclamsticn, and *he ezid Leonard Aldrich =s water
mester of Catherine's COreek and its tributari=s, one cr both of
then, but with the knowledge of both, did sgein in violation of
the dscree entersd in the suit above referred to snd in violaticn
of their statutory cuty to distribute the watere of gsaid stream
in zccordence with the decree of thig court dietribute the water
of Brown's Oreek so dscresd to the plaintiff in ezid suit to sub-
cequent albttece of e-id wetsr and deprive these coumplsinznts
thereof. This effiant is informed by the seid defendent, Leonard
Aldrich, snd believes and therefore et2t=s thst the ss2id defend-
ant, &, T, Baer, scting in hie official capacity aforessid furtherx
inetructed the seid Leonsrd Aldrich as water master hereafter not
to distribute the waters of Brown's Creek in accordance with the
;roviaioha of esid decree but %o distribute the same to other
rertiee to said suit who by s=2id decrec were =warded rricrities
fhereto £8 of latzsr dates then *he plaintiffe. Vour sffiant
therefore etztee thst the defendsnte in this surplemental rro-
ceeding will continue to deprive these plaintiffs of the waters
of Brown's Cresk to which they are entitled by decree of this
court until thie court by proper crder enforces obedience by eaid

defendante 1o the provisicne of s=id decree.

WHEREFORE affisnt on behalf of the copartnership aforesaid
petitions your honorable court to iseue an crder returnsble forth-
with raquiring the defendente in this rrocesding =g the cfficers

required by law to 2nforce s3id decree to show csuee before this




ccurt why they shculd not be puniehed for sz contempt of sz 1d

court in diecbeying the decree thereof,

ubscrived and eworn to vefore we thie 5th day of Msy, 1320,

Jay M, Parrieh

Netary Public irn and for the
State ¢f Idaho, Residing at
(SEAL) cie=, Ade County therein.

OPPENEEIM & LAMPERT
Attorneye for Plaintiffs in
Supplemental Proceeding,
Residence, Boiee, Idaho.

Filed May 6, 1920,
(S=ue Title of Court and Qsuse):

ATDRE TO STOW CAUSE.

Uren resding and filing the affidevit of Georgce F. Brown
charg ing and showing that Warren G. Swendsen, Comuiesionsr of
Reclamaticn of the State of Idaho, 8, T. Baer, Deputy Commiseioner
of Reclanaticn of the Stete of Idaho, and Leonard Aldrich, Water
Msester of Catherine Creek and ite tributaries in Owyhee County,
Idabo the of ficers required by law to execute the laws rslative
to the distribution of wat-r in sccordance with the right of
prior sppropristlicn, ere distributing the waters of Catherine
Crz<k and ite tributsry Brown's Creek in Owyhee County, Stzte of
Ijeho, in violation of .the decree of tLis court herztofore, to wit,
on October 7, 1915, enter d herein, in an action wherein J, M, Neil
wae pleintiff and Mike Hyde, William Koppe end othere were def-
endsnte:

IT IS CRDERED That the eaid Warren C, Swendsen and S, T, Baer

and Leonard Aldrich show c=zuse before this court at the court




roow thereof in Boise, Idzho, on the 17th day of May, 1920, =t
1C o'clock, a.m, Wby they should not be runished for a conteurt
of 8aid court for such disobedience,

AND IT IS FURTEER ORDERTD th:t this order be zarveqd s
the seid Warren 5. Swendeen, =, T, Bser =nd Leonsrd Aldrich by
delivering to themn rersonally 2 copy ther=of with a cory of maid
affidavit of George F. Brown thersto attached at lezst 5 daye
before the date of the hearing of said order to show cause,

Dated thie 6th 42y of May, 1920,

Charles P, MeCarthy

District Jugge.

(Same Title of Court and Causs):

ANCwWRR

Ccues now ths defendante W, ¢, Swendesn, Cowmrissioner of
Reclaration, Stete of Iisho, end. g, T, Baer, De;uty Coauisgioner
of Reclawation, in their own behalf and not otherwise, in ree-
ronee to the order of this court mede and entered on the 5th
day of May 1520, in the above entitled czuse, end show as cause

Why they should not be runished for a conteaspt of this court in
relstion to the natters and thin's set forth ang referred to in
8aid order as fellows, to-wit:

I,

These defendants ang 2ach of them deny thst they have
violated the decree hercztofore nade ang enter=d in sz id cause,
at any time, and deﬁy that they or sither of them, have deprived
couplainsnts, -p any ¢f them, of the use of any of the waters
of Brown COresk o+ 2ny time,

| II.

Further, defendsnte 82y thzt the wBlters =nd fzcts set forth
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in the v-rified sprlicaticn of Ceor e F, Brown on Tile nerein,
does not state facte sufficient to constitute a cauge of =zctioxn
ggainet these defendante, or sither of them, ncr facte sufficient
to show deferndante, or sither of thew, ;uilty of any conteurt of
this court whatscevar,

IIT.

Further snewerin n saig matter, these cefendents and cach
of them allere that the roint at which Brown & Murpky, =z co-
rartnershir, divert the water of Brown Cresk awarded to them
by the decree above referrss To, is sone dietznce below the
peint st wiuch Willizn Kopye diverts the waters of e:id Creek
.for hie uee; thet while the complainante Brown & yurphy, 2 co-
rartuersihip, are entitled under the terne of said decres to &
priority of ri nt c¢ver the saidé Willism Kopre, the2 chennel of
said Creek is cf =uch charzcter batween ths s2i] twe diversion
£oints that 1t is only when the water in sasid Creek is rumming
2t 2 high stage that it does not sink between the sane and be-
come 10st; thst 2t the time or times wentioned in the geprlicstion
herein the wztsr of the creek was 2t such a low stage thet 1if
the entire volume were allowed to flow past Willianm Koppe ts
diversion point, none of the same reached the diversion point
of szid Brown & Murrhy and therefors, unieee the eauwe wers turned
Lt te Willien Koppe at his point of diversion, szme becane
utterly lost by einking and could be applied to no beneficial or'
econouwicel use whatev:sr; Thet for esid recesons defendants did
order sald watere be deliversd t0 8214 Williaw Kopre ot his said
roint of diversion; that defendants and =ach of thew, dissvow
¢nd discleliw any intent to show any contenrt or discourtesy for
thie oourvbggre actusted in their said actisne solely by reason
cf the fsct thzt they considered it their duty =g executsgve
cfficers of the Stzte of Idsho under the circumetsnces here in-

befvre sat fortn, to distrioute esi15 weters =s tney aaa for the




Furpose of preventinge waste =znd erplying the same to econowical

2nd beneficial uee for the best interest of the SBtete of Idjaho.

Attorney GCeneral, State of Ldaho.

Firet Assistant.

Both residing et Boise, Idsho.
ATTORNEYS FOR DEFENDANTC,

STATE OF IDAED
=1- 0
COURTY OF ADA

: 8. T, Paer, being firet duly sworn deroses and
cays thot he ie one of the defendants above nzumed; th=t he has
reed the sbove and fo'sgoing enswer and knows the contents
thereof and believes the facte therein contained t¢ true,

Subscribed snd sworn to before me thig 18th day of May, 1920.

Notary Public.

(Same Title of Court snd Csuse):

DEMURRER TO ANSWER AND MOTION
TO STRIKE THEREFROM.

COME NOW the plaintiffs in this suprlemental proceeding and
denur t¢ parsgrarh numbsr ITI of ths ansver herain vren *he greund
that the same does not constitute nor tsnd to constitute a de-
fense to the complaint herein.

The vleintiffe move to strike paragraph III of the said
answer and particularly thrst portion thereof reading as followe:

"The chznnel of said ecreek is of such char-
ecter between the said two diversion poants thst
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«b 18 Lniy when ths water in 8z id
uing st a high stage thet it does

ereek is rune
not eink bhe-

tween the same and b:coume lost; that 2t the time
Or times mwntioned in the aprlication herein the
wzter of the creek wae at such a low steze that

if the entire volume wer= allowed

to flow past

William Koepre'e diversion roint none of the same
reached the diversion roint of said Brown & Murphy
znd thersfore unlees the eczuea w88 turned out to
Williem Koeppe at his point of diversion eame be.
came utterly lost by einking and could be applied
to no beneficial or ecornomicsl use whatever,®

And also such additional allegcations in said varagrarh III as are

dependent uron eaid allegation for the rsason that the exact

qQuestion of fact so alleczed was in issue
Neil v. Hyde and wae therein adjudicated
Viff, J, M, Neil, to whom the plaintiffs
proceedings are guccessors; and the e=i

stitute nor tend to constitute a defense

in the wein suit of
in favor of the plain-
in this supplemental
allegations 4o not con-

in thie proceeding,

Oprenheim & Lanpert

Hew iaence,

Boise, Igsho,

Attorneys for Plaintiffs in
this supplementsal procesding.

(Saue Title of Court sng Ceuse ):

STIPULATION.

It ie hereby stipulatad by and b:tween counsel for respective

rarties in tois sur lemental rroce=ding thst the denial con-

tsined in paragrsrh I of the znewer thet the defendants or either

of thewm have déprived complzinants or eny of them of the use

of any of the waters of Brown's creek at

A et o

suy time im =z conclusion



e e A >

rredicasted upon the facte allegsd in parsgraph III of the answer
end thzt should the court zrant plaintiff's mction to strike
the szid paragraph III from the znswer the eaid allegetion in

paragraph I raises no question of fact,

QPPENHEIK & LAMPERT

Res.dsnce, Boise, Idaho,
Attorneys for Plaintiffs in
thie surplemental proceeding.

Attorney General of the State
of Idzho, :

First Aesistsnt to Attorney
Generzl.

Residing =t Boise, Idsho,
Attorneye for Defendants.

(Seme Title of Court ang Cauege):

ORDER.

Cowire on to te h:zard the atove 2ntitled watter, on the
erplication of Brown znd Murphy, plaintiffs in this suprlemental
rroceeding, for =n ordsr in aid of the enforcemsnt of the Judg-
went, on the answer of Swendsen, Pser -nd Aldrich, plaintiffs
in this supplementsl rroceeding, on the order to show cause, =znd
on the stipulstion of the parties, the csuse bein submitted
to the court for decision on 821d plesdings and files without
the introduct ion of ¢vidence, the court finde thst the defendants
2nd each of thew did on Arril 2%, 1320, with kriowled,e of the
decres of the above entitled court entersd in the sbove entitled
action on Qctober 7, 1915, violeste szid decres by distributing

the wzters of Brown's Cr- =k covered and awarded by said dscree

~10-



in 2 wanner ccntrary t6 =nd in viclztion of ths yrovisions of
s21d decree, amaid act bein. couwitted in 2id of ahd in the
interest of cne ®illiaw Koppe, a rarty to esid zetion, and in
violation of the ri hte ¢f Brown and Murphy, plaintiffs in

this supplemental proceeding, and successors in interest of

J. M, Neil, the plaintiff in ths orig inz2l =ct ion, The court
does not find, however, th:-t in Comiitting ez2id sct the def-
endants or either of them were sctuated by any intent or dssire
to show contenpt or discourtesy for this court, and finds thet
they were zcting under a mistaken idea of the lsw and their
cuty. Ths court concludes thst Warren G. Swendsen, ©. T, Baer
2ud lecnzrd Aldarich, defendsnte in th.e suprlementsl proceeding ,
are znd e£=c¢ch of theu is guilty of contsupt of thie court, =nd
ite judguent, by recson of ssid act. It not Eppesring, however,
thvt said defendants or either of them wers =ctuat=d by an in-
Sent to show contemrt of thie court or its judgment, but rzther
by & wistaken ides of the effect of the judgument of the law,

and of their duty, the court concludss that they be 1ot rurnished

ir *hie watter by fins or lmpriscnuents,

Cnsrlies P. Nelarthy

Filed Cctsber 3, 1220 B
Book "RM of Jud nente, psre 378,
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WGSiP

August 30, 1921

Re:

Application for Transfer
J. H. Carothers, ipplicaat,

Case No. 83, Water District 14 B
Appeatl from Recision.

I'd

Hon. Roy L. Biaok,
Attorney Gensral for ldaho,
Boise, ldaho

Dear Sim

For your information there la inslosec herewith copy of summons and
oomplaint in the sase of ¥illiam Koeppe, Plaintiff ve. W. G. Swendsen, Commissioner
of Reclamation, and J. F. Carothsrs, Defondants, the said action belng in effect
an appeal fram the deaision of this department in granting & sertificate of
transfeor of a certaln water right on Brown's Orsek, Owyhes County, to which you
will find attached a copy of the order of the depprtment and a oopy of the gertif-
ioate issued thersunder from whkich the appearl ls taken.

I dorn't know what if any, 8ppearandes My be necessary on the part of
the state. The faot iz, the state is not the real party in interest, as 1 see
the matter, tmt that the defendant, J. F. Carothers, who wae the spplicant for
transfer of this gase, is the real party in interest. )

1 have not notified Lr. Carcthers of thls appearl, he being a party to
the astion, I take 1%t that bo has been parved with the summons and copy of
comptaint. At this writing 1 am not advised as to who his attorney is.

Please asknowlodge regeipt of the forogoing 8o that our resords will ' ’
show their dlspositicn. _ ”

Very truly yours, . !

Coamigeioner of Reclamation

SCANNED
OCT 22 2004




Certified copy of Carothers application for
tpansfer secured by Wn. Xoeppe, July 21, 1921.




July 26, 1921.

Re: Transfer Case NO. 83.
Water District 143.

ur, Jos. F. Carothers,
Oreana, 1daho.

Dear Zlrs

You are advieed that under date of July 22, 1921,
Wm. FKoeppe, through his attorneys, Sldridge and Lorgan,
£iled notice of an appesl from the decision of this De~
pertment in the above Btated transfer application, the
sald apypenl veing teken pursuant to the provisions of

the statutee, in the District Court of the Third Judioial

nistriot in and for Owyhee County.

You are further hereby notified that the Jiate, not
being the real party in interest will mseke no apperance
in this matter, but that any protec that is afforded
your richts or intorests in this ac¥isf/must necesnarily
e had throuch yourself or your attornéyd,

Very truly yours,

iy
s

,_;45
o

&

S M Cormisaloner of Reclamation.







June 7, 1i2l.

Re: Cert. Trans. 304, J, F. Carothsrs.

Messrs, Sullivan & Sulilvan,
Attorneys at law,
Boise, Idsho,

Gentlemen:=-
Am enclusing herswith su»rolement to Certificate of Transfer

of ‘ater sight issued to Mr. J.P.Carothers.
Very truly yours,
e G. SWZNDIEN,
Commissioner of Reclamation.

By.
Chief Clerk.
S
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June 7, 1921,

Re Certs Trans. 0.304.

HUrey J. P Carcothers,
Oresma, ldsho,.

Dear Slyiw
im enclosing herrwith supplement to certificate of tranasfer

issued you Moy 3lst.
Yery truly yours,
o G+ SWENDSIN,
Commisslioner of Reclamation.

By —
S Chief Clerk.

2
T
3
. Nl
w "‘3‘
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Perersox & Corrx
LAWYERS
CARLSBON BUILDING

J.H.PETERESON
T.C.COFFIN

POCAYELLO, IDAHO

June 1, 1921,

r8e. Clava 3rown,
~ o

[
hief crk-Reclamation Departuent,
apit
0

bod

& 0l Building,
ise,ldgko,

o g

vesr Lrs. Brown:

In vreparing Order and Certificate of Transfer, in the
case of the verson whose name I do aot recall, but whick
Urder and Certificate were signed by me yesterday, I
neglected o incorporate a statement as follows, which

I wish you would, if the same has not already been sent
out, put in:

"othing in this certificate shall be sonstrued ac having
any bearing whabtever upon the right of the applicant, the
retitioner herein, to convey water through the ditch

of protestart, such right of way matter being entirely
out of the Jjurisdiction of this departrent™. -

1T the certilicate lhas been sent out and the order
entered of record, write the petitioner, giving him the
Toregolrg Hotice, and sernd a coyy thereof to Judgze
sullivan.,

Jery truly yours,

L

AGS-EEE

victated by llr. Swendsen, hut signed in his absence
by liss Felerson,




April 268, 121,

Publisher The “ugret,
Brunean. Idaho,

Jear Jivywe

im snelosing herawith notice o transfer of w top
»ight which plonse publish ence a week for twe consecutive
issues of yiur aper. the expense of sach rablication to be
naid by Mr. .J. P. Carethsrs, of Oreana, to whom proof ¢f pub-
"1eation should be sent prior to the date of the hearing.

Very truly yours,
Je Ge SWINDLAW,

Commissionsr of reclamation.

By
Ve Chier Clsryk,/

" —— .



KIRTLANDG I. PERKY D.E.BRINGK

LAW OFFICES OF

PERKY % Brinck
MsCARTY PUILDING
Boise, ipaAHO

Boise, Icdako,
April 26, 1921,

Comnissioner of Reclamation,

Dear Sir:.

City.

At the request of James ¥, Carothers, we 2nclose

hersin his application for = change of rlace of use of water,

With corrections 28 We understand Yyou required,

If snything further isg desired, wil] You plsase advise

us?

DEBt Qv
Enecl.

BT

Very truly yours,

PERKY & BRINCK

By




Form 21

Notice of Proposéd Transfer of Water Right

Notice is hereby given that... ... Fo-Fo-DRPOLROPE e of ... Oreana
............................... Idaho  _...,has applied to the Commissioner of Reclamation of the State of Idaho
for a certificate authonzmg him to transfer the use of ... . 1.2 second fees. . . .
.................................................................. of the water of Brown's Creek >

to the following described tract..... SWiSEET Sec. 1, NWHNE % & NEIRWA Se0al2, %o B Se. Ba.l. Aa,BeMe

3

191.21 ., a -~--1§Iw--at--the-llommt--ot-~Roclmtim,---Ca.;i—ttl—-hildm&—-&iu,—--maho.---

before the Comn@ner of Reclamation, or his authorized agent, the opportunity will be given to any and
T -

all persons to am and present for his consideration any reason or reasons why a certificate shonld
not be issued an&mzmg such transfer.

SR 7
= Yo . Swendsen,




go

Brown g

the lan-
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Je Pranklin, Civil ngineer, who measured the ditehes on
Creek in Cwyhese County, in 1913, a:d propared plate of
and ditches, and made s report thereof, which were intro-

duced in cvidence at the tr1al of the case of J. I'. Noal v, I'ike
Eyde, et al., in the Distriect Court of the Third JudiclalDisgtrict
of Cwvhee County, tostified, among other trings, as follows:

f+ 1951, ieporter's Tranaoript in said case:

“‘hat 18 the soil embraced in theme farms or ranches”

It 18 a gravelly, sandy goll, a sandy loam.

How is it about being norous?

It hag conelderahle porasity, In a good many instances,
underlald with strata of gravel or sand, as shown by
the cutting on the ereelc banis. -

~hat doee thils nece-sitato, 30 far as the use of water
1g concerned?

It would, #ith the glope, retuire a cansiderahle amount
of =wator for 1rrization. '

fo 1955
Tow would it be so far as g large per cent. of the run-

off{ reaching tho streans thomselves instead of being
gbeorbad by the goll?

rore the grornd isnt obstructed by timber and a heavy
growth of vegetation, the wator gets away faster--
more of 1t reaches the gtroams than otheorwise would.

«hat 18 the zeneral charaeter of the crong ralsed in
that vicinity, so far as vour obaervat:on oxt nds?’

Trey rolige alfalfs, grain and some orchards and gardene;
a Faneral nroduction of farn cropa, orincipally, however,
bring foraico erong and grain; the gardens and orchards
ware small; I don't think there are any commereial
orchards in that community st alil.

5imnly for fawmily consumoti on?

Yes.

How are the vallevys ermbraced in the area involved, as
to vhether large or smsl1l?

Thev are smuall.,

@paaking of thelr being small, how would you de-

o
¥

thelr width, so far as irrigable land ig concarnad?

Wwe I think the description that would fit wost
1d “e to eoll them shoe-string ranchee, if
you may the expression; they are very narrow and longz.
The furming weetlon nocessarily would bo a narrow strip, as
8 usual thin: alonz the side?

Vesa
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James F. Carothers, the party who makes the application in
this matter, nleo testifled 1n sald Neal~-Hyde caze, and anong
other things he testified that he was acquainted with 41lianm
Eoeppg, the contestee, and had been acquainted with his land on
Brown s oreek for s numger of years. Hils testimony begins at
fo 3112 of the Reporter & Transceript in sald case. le testified
that he had resided on said Brown s cre-k sinee 1901; that he
exant’ned the flow of water in gaid ereek for a ;reat many vears.

Fe 3125,

Qe You have examined the flow of Bron's creek for a good
many years, laven t you?

Ae Yo8 g8ir.

‘'e Based upon your obscrvation I will ask you to state whetrer
or not 1In your opinlon that water which flows through
the canyon 2t the polnt whore Albert and Jil1lism Xoepne
divert water into their ditch would in low water season,
nernal flow of Brown 8 ereck, reach any »oint of diversion
on the “ell ranch? .
Fhey o w0 g

. £
- v

e Juat zive gome ~thor time that you have obeserved the
creek and that the flow of the wator did not go through?

Ae 1 have algos aw the water sinking "elow the canyon ahout
whare foppe took his firet ditch out; it may have runsa
little below it, but I saw the water taken out in his
ditch there and carricd down toward s tho Neil ranch
amnle and a half I think ony way below where the water
wag flowing in the ere-k ; after it eank in the c¢reck 1t
cold be carried a mile snd 2 half fartter on and turned
loose that much cloger to Yr. leil. Thie 48 one resson
T econecludo that 1t 1s an sdvantage to Yim to hring thig
watcr out in the ditch. The evaporation 1is o much lgse
aftor 1%t 13 talen out of the creek bed. You can run it
over manv rows of alfalfa, irrigate quite n strip of 1 nd
and turn it back into the oreck, the wacte into the creock.
The cvaporation 1s go hot in the canyon.

Fe 3151,

we You thin' if they talte out the lletl waters that will
benefit Yr. Neil?

A. Yeg, sir, I think the further they carry the water on the
gurface towardas the Yell ranch tke wmore it %111 help him.
I have experimented with that samo thing on my own field.

FO 3159-

e Then you are reducing thoreby the quantity of watcr that
ie below in the channel of the creek at that point where
you turn 1t out, dont you?

#s No, I dont think go not only gince:i:viiips I say before,
when thie surface water doesnt flow through I do not
congider that by tkking 1t out and carrying it into a
diteh and carrying {t closer to a man's ranch--that that
12 Injuring the men 8 flow of wstor a particle.

Pe 3161.
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F. 3161,

0» You dont let up at all?

o1 am using water on my fleld, and the land is rather steep
and bted roeck at the lower end of the field and it apparently
seeme to be ag much water going at the lower end of the fileld,
raising and runring there acs there is ahove.

exou simnly want to use the water there regardless of any
righta of the leil raneh at all.

4«1 have turned the -ater loose to see if ''r. Xoppe could

regcover any better amount of water and Xoppe told me he
coulént.

R.3162,
“eDO you think that hardly fair?--

AeThe wator In my fie’d rune into the channel of the creek
ag long as 1 am irrigating.

F031653

e Taking wator out of the éreek would holp dry up the
channel, wouldnt 1¢7?

AeYee, 1f you dld rot Irrigate the land close to the creek,
a Yong etirip along there may e 150 or 200 yapds or longer

the rows are, and it runs right back into the creek after
you take 1t out,
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{obert Iandor was a witness in said case, and tegtifled
at f. 2111 as follows:

Q. “hen Govornor Hawley asked you whebhor the water
could escape or not you did not pretand to say
- #hether it could oseape underground or -ot?

A+-i017, the way I understood the question it would
drain from the ground into the e¢tanrel.

G+ You only want to be understood as saying thst
if the water is turned out on this “and 811 sur-
face water wauld flow back into the creske.

i Ves gir.




The following are extracts frou finding No. 2, £.665,

666, and 871 of Pinding Nos. L, f. 668 of the Findings of

Fact in said case of Nell 7. Hyde, to-wit:

"rhe soil, watered from these gtreams, 1 a grovelly
loam, having great porosity and on account of this

fact and the heavy glope requires @ grest denl of water
to successfully raise oropes

The stresms are gmall with small catchment arees,

the run-cff from precipitation and nelting snow baing
quick and heavy due to0 the steep slopes and the barren-
ness of the watershed.

The water in all of the gtreams, on the averago, f1lovs
in s consi erable amount, commencing generally in Arril,
rapldly decreases in June and almost conpletely ceases
in July or Auguste.

The crops raised are princivally forsge Crops, a 1though
garden truck, berries and fruit are raised for family
congumptione The gurroundinz country being publlic ranzeé,
alfalfa for feeding gtock 1s the nrincipal agricultural
product of the country.

above the lands of plaintiff and defendant B. . Byde,
the valleys are small, the ranches baing gonarally a fow
nundred feet wide, commonly designated "3hoe string" ranches,
parallel to the &ireanms and extending in narrow atrips slong
hoth ﬂidﬂs’"
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Application for Transter of Water| Right —

ety ¢ B P e R P T

STATE OF IDAHO, }

County of....@»vvl Z_LQ - :
a ] -—?" cww;Fé/vd- being first duly sworn, deposes and says:

That his name i8/ L. f‘ ANATRLALD e : that he is of lawful age, a citizen

of the United States and of the State of Idaho, and that his posteffice kddress is

.......... ’ - &
That he is the owner and using a certain water right, bearing dategof priorlty 0 w ......

for(?-) j f‘]} ...cubic feet per second of the waters of M

County of. Uiasnyfadle. ... , State of Idaho, greed to 9 #' W
by decree of Ju e, ,ﬁM dg W of the....

M) _, in the case of M 2Ly 1‘2— d£
ﬂL 4/ said decree bearing gbe of W ,71 ]4 [ J

Idaho, in and for the County of..

, bearing date of priority of , 19 )

for the purpose of irrigating the following 4lescribed lands situate, lying and being in Water District

No. L‘:‘:ﬁ in the County of .1 . and State of Idaho, to-wit: . ' j
/nMMV,’(

Wﬁ m 2.7 J‘Sf/n/ Vol /d
\f)\[,,) o (wu ng i’ M/fdzﬁ/* dee.27 503, 65///577(

and is the person (or representative of

the corporation) to whom such right so issued, or has become the owner thereof in the following man-

ner, i. e.. e

as per abstract of title of said water right hereto attached and made a part of this gtatement:
Sh e Y
V’" That said waters are now diverted from said stream in the.., : of
Section 7/ 7 , Township. v ‘S . , Range / 7’/ , B. M., and con-

ducted to the above described lands through..

4
et |

as per map herewith and of this affidavit made a part;

That affiant and petiti&i’ desires to abandon the use of...[s.2m cubie feet per second =

of said water upon the abaf’#ﬁ:]lescmbed land, and tg convey and use same upon the following traet,




That he intends to divert and convey said..... . e second feet of water to the tract

. ’/"
as set forth upon the map herewlth and that no one will be injured by such transfefx;/

WHEREFOR, Affiant and Petitioner prays that the Commissioner of Reclamg,tlon of the State of
Maho issue to him the proper certificate authorizing such transfer, in accqrdance with the provisions

of Section 5582 of the Idaho Compiled Statutes. 1
T e LT &

Applicant.

. ’// : :" ) 7 .
Subseribed and sworn to before me this.._... " / o S day o@"’
A.D.19.2/ | | %ZJ < | -

Db
L, Bl

APPLICANT WILL ANSWER THE FOLLOWING QUESTIONS;

From what stream is the water diverted?

W
Where is the diversion point located‘?_.f%(ﬁ(%/){&(/ 7/ / ] [f f / );’- 5 L 1/

Through what ditch is it now conducted ?....

How much land is now irrigated by the water sought to be transferred? - !

Give the descrlptlon %‘"4 % M M &”é” M/ .....
Lo AN, S m ISP S > 7J.c/f/;r

What is the total amount of water in inches, or second eet, dedicated to said land 7. -3-/77//@ ’

What kind of crops are being raised?.__ (Afdearsa y

How much water per acre is now required to#rri

What will be the effect pn the land now 1rr1gated if the use of water on it is discontinued?

_____ i e 5

Give location of new point of diversion, if change is to be made. W 4' W éo’ 24 TSY IF /g/ 6 m’

Through what ditch will it be conducted after transfer? /ﬁW& M ﬁﬂtax/ % %0

How much water will be required per acre to irrigate the land to which this Water is transferred?

Do you claim any other water right for the land from which you seek to abandon the use of this water?

If so, give amount, date and souree........._____

Is there now any other water right for the land to which you seek to make this transfer? If so, give

~ amount, date and source. 2., ¥ A4 % M

Signed . ﬂ “ﬁ'f”*»"’ L i o
. s Apphcant :
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STATE OF IDAHO, %
88

County of... M
....... %mm%ptpédml/ and % 7 I AV~

being first duly sworn, each for himself, and not one for the other, deposes and says: That he is a citi-

zen of the United States and of the State of Idaho, residing at ZM%{M 7 & 7L G #12¢

that he is a user of water from /77"""“"'"‘ auL. , in Water District No/?ﬁ ...........

, State of Idaho; that he has reé.d or heartj realé the foregoing affidavit and

petition of ég. :z C:’““/Z"" and is familiar with its allegations and with the water

right and lands therein mentioned and described and is not in any way interested in either, nor in any

way related to said petitioner; that the statements and allegations therein made are true of his own

knowledge; and that no one will be injured by the granting of the certificate authorizing the transfer
therein petitioned. ) ;Z/ SZ/(/J« o
/- wmmq
Subsecribed and sworn to before me this Lo” . day of W

A.D. 194/..

STATE OF IDAHO, ' l

County of % >
W%{fw% ..................... , Watermaster of ../ G2 e

S8.

Water Distriet No. . /éfﬁ , County of @"""1%‘1 , State of Idaho, whose postoffice address

, have read or heard read the foregoing affidavit and petition

, and, of my own knowedge, believe the same to be

true as to all matters therein alleged, and that no one will be injured by the transfer prayed to be
authorized ; and I hereby endorse my approval of said petition, and request that the Commissioner of

Reclamation issue the certificate of transfer as petitioned; or (do not approve of the issuance of the

certificate of transfer prayed for) for the following reasons:

Dated at M ............ , Idaho, this... 2. é day of 4 ............. , 19.2/.

S "







