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Split into 33-00073A/B/C by Trans. Nos. 4224/4225/4226.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NOS. 4221, 4222, 4223, 4224, ) FINAL ORDER
4225, 4226 AND 4227 IN THE NAME OF )
SAGE WILLOW, INC. )
' )
INTRODUCTION

Sage Willow, Inc. (Sage Willow) filed seven applications for transfer with the Idaho
Department of Water Resources (Department). The applications propose changing the place of
use for several surface and ground water rights. The multiple applications were filed to define
portions of various ground water and surface water rights that would be appurtenant to each of
seven independent delivery systems. A map depicting the system described by each application is
attached at the end of this decision. Some of the applications were protested by the Blaine
County Canal Co. (the Canal Co.), James Mays, Mays Land and Livestock Co. {collectively
referred to as "Mays") and Simplot Land and Development Co. Simplot Land and Development
Co. subsequently withdrew its protest.

After expiration of the protest period Mays discovered they had not protested all of the
applications for transfer filed by Sage Willow. Mays filed a motion to amend the protest to
include protests opposing all of the applications for transfer and to add issues of forfeiture and
enlargement to the issues raised by the original protests. The motion to amend was granted prior
to the hearing.

On January 18, 1995, the Canal Co. filed a motion to amend its protests. The hearing
officer initially denied the motion to amend from the Canal Co. because it was untimely. At the
hearing, however, the hearing officer revoked the order denying the motion to amend and granted
the motion to amend. The Canal Co. and Mays participated as full parties in all the proceedings.
A hearing regarding the protest was conducted on January 31 and February 1, 1995.

A recommended order was issued on May 22, 1995. Counsel for Sage Willow timely filed

a petition for reconsideration that the hearing officer granted The order granting reconsideration
limited reconsideration to two (2) issues:

FINAL ORDER - Page 1



. .

L. Whether use of water pursuant to water right no. 33-02091, although
previously transferred/abandoned, should be recognized because of the approval of
transfer no. 3785, which was approved in 1992,

2. Whether the number of acres authorized for irrigation pursuant to rights
nos. 33-02086 and 33-07018 should have been reduced solely on the basis of
Terry Scanlan's testimony.

Briefs were to be filed regarding the petition for reconsideration on or before July 14, 1995,

Sage Willow requested a transcript of the record, and after issuance of the order granting
reconsideration, the parties agreed to delay briefing until the transcript was prepared. The parties
both filed briefs on or about September 1, 1995.

An amended recommended order (ARQ) was issued on November 7, 1995, Sage Willow
filed a second petition for reconsideration which was denied. :

Sage Willow filed exceptions to the amended recommended order, and Mays filed a brief
in response to the exceptions. The exceptions will be discussed in the following analysis portion
of the decision. Findings of fact, conclusions of law and the order will follow the analysis section.

ANALYSIS
Sage Willow filed exceptions to the amended recommended order as follows:

(1)  The ARO misinterprets the resumption of use doctrine and its application
to any portion of the water rights that may have been unused for a period of five or
more years, but have since been resumed;

(2)  The ARO improperly concludes that transfer number 3785 can, and should,
be voided; and

(3)  The ARO improperly concludes that only 230 acres have historically been
irrigated on the Frew Place, rather than 260.

Resumption of Use

Sage Willow alleges several elements must be satisfied before a resumption of use after
forfeiture can be defeated:
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1. A new water right must be established by appropriation that will prevent a
resumption of use.

2. A new water right established by appropriation to prevent a resumption of use
must be established after the five (5) year forfeiture period has run. Water rights perfected with
dates of priority between the priority of the alleged forfeited right and the date when forfeiture
occurred cannot prevent a resumption of use.

3. Use of water must be by adverse possession. There must be open and notorious
use, and the notice must be directed toward the original owner.

4, A person wanting to appropriate the forfeited water cannot simply sit by and wait,
holding a water right in the ladder of priority. He is required to do something affirmative once the
right in question has been forfeited.

5. A forfeited water right can be resumed until it is declared forfeited by a competent
authority.

There must be an appropriation of water with an intervening priority date that will be
injured by the resumption to prevent a resumption of use. All of the other criteria proposed by
Sage Willow are inconsistent with the prior appropriation doctrine.

If a new appropriation is required, a water user holding a water right with a date of
priority between the priority of the alleged forfeited right and the date of forfeiture who wanted to
improve his water supply would be required to file another application for appropriation. If the
new appropriation assumes its place in the order of priority, water users with earlier in time
priority water rights would receive the excess water. This result would require that a water user
would be required to file for a new appropriation simply as a matter of form to receive water
which he would have received pursuant to the priority system anyway. This is promoting fo
over substance. '

Idaho Code § 42-222(2) states that when a water right is forfeited the water right reverts
back to the state and is subject to appropriation. If the water reverts back to the state upon
forfeiture, and is subject to appropriation, the original owner has no title to a water right that can
be acquired through adverse possession. To allow a person to gain ownership of a water right
after it has been forfeited is inconsistent with the doctrine of prior appropriation.

Sage Willow argues that the owner of an existing water right with a date of priority later
than the alleged forfeited right cannot sit and wait to defeat a resumption of use, but must act
affirmatively as described above. This theory would require a water right holder on a stream to
continuously monitor the uses of water of all the users up and down a river, hoping to improve his
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water supply. When continuous monitoring reveals a forfeited right, he must file an application
for a new appropriation of water, in addition to somehow taking the water of another person
openly and notoriously, even though he may be diverting that water several miles upstream or
downstream from the point of diversion for the water right alleged to be forfeited. This kind of
requirement is outside of the law. A water user who has forfeited his water rights should not be
allowed to resume the right where junior users have come to rely on the water made available as a
result of the forfeiture.

Finally, Sage Willow argues that a resumption of use cannot be defeated unless forfeiture
is declared prior to the time the resumption occurs. Recognition of this theory would result in a
race for declaration of forfeiture prior to any resumption.

Sage Willow analyzes the Idaho cases on resumption of use along with cases from other
jurisdictions. Sage Willow argues convincingly that Application of Boyer, 73 Idaho 152, 248
P.2d 540 (1952) recognizes resumption of use for a right diverted from a fully appropriated
stream long after the forfeiture period had expired. In Boyer, the protestants produced evidence
that the water rights allegedly forfeited had not been used for several decades. The evidence also
showed that use of water under the right had been resumed only a short time period prior to
consideration of the application for transfer by the State Reclamation Department (predecessor to
theDepartment of Water Resources). Sage Willow argues that the hearing officer misinterpreted
the case and its finding by implying that the right may never have been forfeited because the water
was used on a different place of use. Sage Willow argues that the right was forfeited, but
resumed, even though there were intervening water rights.

The Boyer case leaves some questions about when a forfeited right can be resumed and
whether some of the earlier requirements raised by Sage Willow, such as adverse possession, must
be proven. Rather than argue about the interpretation of the language and whether the water
right was forfeited and resumed or was never forfeited, the better analysis is that Boyer never
addressed any issues of injury to other water rights because of the resumption of use. Boyer did
discuss the injury to other water users that might occur as a result of Boyer not being required to
pay assessments once the water right was moved out of the Big Lost Irrigation District canal
system.

The issue of injury is central to the considerations of the Department in reviewing an
application for transfer. There was uncontroverted evidence presented at the hearing that Sage
Willow’s resumption of use would enlarge the traditional use of water on the lands now owned by
Sage Willow, would deplete stream flows in the Little Lost River, and would make further
demands on the ground water resources of the basin. The Department will not ignore the
injurious effects on other water users that will be caused by Sage Willow’s diversion and use of
water beyond the traditional use of water on the lands acquired by Sage Willow. The original
holding regarding the resumption of use in'{lic amended recommended order will not be changed.
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Voiding of Transfer No. 3785

The ARO held that transfer no. 3785, previously approved by the Department in 1992,
should be voided. The transfer approved moving the point of diversion and place of use for water
right no. 33-02091. At the hearing on the applications for transfer now pending, evidence was
presented to show that water right no. 33-02091 was forfeited prior to the approval of transfer
no. 3785.

The ARO recognized administrative res judicata. The Department should not entertain
duplicative “claims” or “issues” except under extraordinary circumstances. The purpose for res
Judicata before administrative agencies is similar to the purpose before the courts: (1) to prevent
litigation of the same matter with inconsistent results; (2) to avoid repetitious litigation; and (3)to -
avoid the harassment of repetitive claims. The Department should exercise restraint in disturbing
a prior decision. Nonetheless, the Department of Water Resources is charged not only with
deciding what should be done where there are disputed proposals for use of water before the
Department, but also with general oversight of the water resources of the state of Idaho. Because
of its oversight responsibility, the Department should have wider latitude in setting aside a prior
decision.

Sage Willow asserts that the ARO did not sufficiently analyze res judicata, and its
component parts. The Idaho Supreme Court has adopted the Restatement (Second) Judgments
(1982). Res judicata is divided into two component parts, claim preclusion and issue preclusion.
Claim preclusion prevents a party from pursuing other remedies "with respect to all or any part of
the transaction . . out of which the action arose." Aldape v. Akins, 105 Idaho 254, 259, 668 P.2d
130 (1983). Issue preclusion, or collateral estoppel, “bars the relitigation of issues actually
adjudicated and essential to the judgment in a prior litigation between the parties.” Aldape at 256.

The most compelling reason for voiding transfer no. 3785 and reviewing water right no.
33-02091 against the test of forfeiture is set forth in Section 28 of the Restatement;

Although an issue is actually litigated and determined by a valid and final
judgment, and the determination is essential to the judgment, relitigation of the
issue in a subsequent action between the parties is not precluded in the following
circumstances:

(5) There is a clear and convincing need for a new determination of the issue
(a) because of the potential adverse impact of the determination on the public
interest or the interest of persons not themselves parties in the initial action, (b)
because it was not sufficiently foreseeable at the time of the initial action that the
issues would arise in the context of a subsequent action, or (c) because the parties
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sought to be precluded, as a result of the conduct of his adversary or other special
circumstances, did not have an adequate opportunity or incentive to obtain a full
and fair adjudication in the initial action.

Restatement (Second) of Judgments § 28,

At the hearing for the now pending transfers, the evidence showed that there would be
adverse impacts to the public interest and interests of water users not parties to the initial action if
the approval of transfer no. 3785 is not reconsidered.

Sage Willow criticizes the Department for discussing some equitable reasons why transfer
no. 3785 should be reconsidered. These reasons included a short time period since the approval
of transfer no. 3785, the expenditure of money by Sage Willow prior to approval of transfer no.
3785, the attempt in the pending transfers to correct a misdescription of the place of use in the
approval of transfer no. 3785, and the omissions regarding questions of forfeiture on the
application for transfer form. Sage Willow alleges these facts should not be considered by the
Department.

Sage Willow supplemented its submittal of legal authority on January 2, 1996. In the
supplemental brief, Sage Willow quotes Keller v. Magic Water Co., 92 Idaho 276, 441 P.2d 725
(1968). The Keller court states that principles of equity should be applied in determining whether
issues before the Department should be reconsidered. It raises three of those equitable issues: (1)
the long period of time which had expired since the permit approval, (2) the substantial sums of
money which had been expended by the permit holder in reliance on the approval, and (3) the
issue of whether other water users were damaged by the omission of the financial information.
Two of the three equitable issues raised by the Keller court, the injury issue and the expiration of
time issue, are resolved in Mays' favor. Only the expenditure of money by Sage Willow is a
consideration in its favor, and Sage Willow’s expenditure occurred prior to the transfer approval.
Furthermore, there are other equitable reasons briefly discussed above why this reconsideration
does not impose an unreasonable hardship on Sage Willow. Issue preclusion does not prohibit the
Department from voiding transfer no. 3785 and reconsidering the issue of forfeiture.

Whether the Department of Water Resources characterizes the issues before it as claim
preclusion or issue preclusion, the result is the same. The Department should not be barred from
reconsidering a prior decision which is inconsistent with the general statutory scheme of
protecting other water users. It also should not be barred from reconsidering a prior decision
where there are extraordinary reasons for the reconsideration.

Sage Willow also argues that the Department is prohibited from voiding or reconsidering
transfer no. 3785 because of equitable estoppel. Both parties agree that equitable estoppel can
apply to government agencies acting in their sovereign capacity under extraordinary
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circumstances. In addition to applying only in extraordinary circumstances, the proponent of
equitable estoppel must establish that the Department either concealed or falsely represented facts
with actual or constructive knowledge of the truth. Sage Willow did not prove that the
Department concealed or falsely represented the facts. Equitable estoppel does not apply to the
Department in this case.

Finally, Idaho Code § 42-350 states:

If the director of the department of water resources finds, on the basis of available
information at any time after a license is issued, that the licensee has ceased to put
the water to a beneficial use for a period of five (5) continuous years . . . then the
director of the department of water resources may issue . . . an order to show
cause before the director of the department . . . why the director of the department
should not revoke said license . . . . (Emphasis added).

While this statute directs a specific administrative process and does not discuss the effect of a
transfer approval, it supports a holding that the director can review forfeiture issues, even after a
transfer approval has been granted.

Forfeiture of a Portion of the Frew Place of Use

In the ARO, the hearing officer held that the place of use for water right nos. 33-02086
and 33-07018 should be limited to 230 acres because of the testimony of Terry Scanlan (Scanlan)
and corroborating evidence by Charles Brockway (Brockway), the expert for Sage Willow. Sage
Willow states that Brockway’s testimony and exhibits do not corroborate Scanlan’s testimony.
Sage Willow recites facts regarding the purchase of the water rights and the land by Sage Willow
which were not introduced into evidence at the hearing and were not available to the hearing
officer in reaching his decision. The number of acres in the Frew Place, authorized by water right
nos. 33-02086 and 33-07018, will be limited to 230 acres.

Based on the above analysis, the Director issues the following Findings of Fact,
Conclusions of Law and Order.
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FINDINGS OF FACT

1. In 1989, Sage Willow acquired a ranch, located near the confluence of the Little
Lost River and Spring Creek, commonly known as the Knollin Ranch. At the same time, Sage
Willow also acquired other parcels contiguous to or nearby the Knollin Ranch.

2. One of the other parcels is located approximately 1% miles northwest of the
Knollin Ranch. The parcel is divided into two pieces by the east 16th line of Sec. 35, T27N,
R28E, B.M. The property located on the west side of the 16th line is commonly known as the
Bird Ranch. The property located east of the 16th line is commonly known as the Homestead
Place.

3. Another paréel is located on the north side of an east-west county road, which
was the northern boundary of the original Knollin Ranch, and will herein be referred to as the
"North of Road Place."

4, In 1993, Sage Willow acquired additional land contiguous to and northeast of the
Knollin Ranch from David and Terry Hawley (the Frew Place).

5. The Knollin Ranch was originally owned by A.J. Knollin. Several surface water
rights were appurtenant to the Knollin Ranch. Because of financial difficulties, A.J. Knollin
conveyed his interest in the Knollin Ranch to the first mortgage holder in 1942. In the same year,
the Canal Co. purchased the Knollin Ranch from the mortgage holder. During the late 1940's, the
Canal Co. sold the ranch land to LR. "Slim" Hawley (Hawley). The earliest priority water rights
appurtenant to the Knollin Ranch were not conveyed to Hawley, however, but were retained by
the Canal Co. and later transferred to downstream lands. The Canal Co. rights are some of the
earliest water rights diverted from the Little Lost River, bearing priority dates of 1879 to 1891.

6. Several late priority surface water nghts remained appurtenant to or were
developed for use on the Knollin Ranch. These later rights are described below:

L"-"-"_‘t:ﬂ
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Irrigation Rights

Water Right No. CFS Priority Source
33-00069 32 06/01/1908 Little Lost River

33-00070 2.8 10/01/1906 Spring Creek

33-00071 32 03/15/1909 Spring Creek
33-00072 8 05/01/1908 Little Lost River

33-00073 6.4 04/01/1912 Spring Creek
33-00074 1.6 08/06/1913 Little Lost River
33-00076 6.8 04/01/1913 Little Lost River
33-00078 32 _10/15/1913 Little Lost River
33-00079 1.6 04/01/1912 Little Lost River

33-00080 8 05/01/1908 Spring Creek

33-00081 .8 05/01/1908 Spring Creek

33-00082 8 05/01/1908 Spring Creek
33-02007 29 02/15/1909 Little Lost River

33-02008 64 06/12/1909 Spring Creek

413
Soil Root Zone Storage Right
Water Right No. Acre-Feet Priority Source
33-02133 2,960 06/02/1949 Little Lost River
Spring Creek
7. The late priority surface water rights listed in Finding 6 could only be delivered to

Hawley during high water flows, however, and there was insufficient surface water to irrigate the
Khnollin Ranch. Hawley subsequently obtained two licenses to irrigate the Knollin and Bird
Ranches with ground water, numbered 33-02057 and 33-02083. The ground water rights for the
Knollin and Bird Ranches are described as follows:

Water Right No. CFS Priority Source

33-02057 24.0 02/01/1950 8 wells
#1-8

33-02083 5.0 08/23/1957 8 wells
#1-8
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8. In addition, ground water rights were also perfected for the Frew Place, which
Sage Willow acquired from David and Terry Hawley. The Frew Place water rights are listed
below:

Water Right No. CES Priority Source
33-02086 41 01/12/1959 well # 13
33-07018 3.26 09/12/1972 well# 12

9. Finally, Hawley and some of his contemporary relatives obtained patents for two

parcels of federal property pursuant to the Desert Land Entry Act. Two licenses to appropriate
ground water were issued by the Department for these parcels. License no. 33-02091 was
perfected for irrigation of the Homestead Place. License no. 33-02090 was perfected for
irrigation of the North of Road Place. The following describes components of these rights:

Water Right No. CFS Priority Source
33-02090 5.93 12/21/1959 well # 11
33-02091 436 01/22/1960 well on Bird

Ranch

10.  The places of use and points of diversion prior to Sage Willow's acquisition of the
water rights described in the preceding paragraphs are depicted on the map labeled as applicant's
exhibit no. 1"a".

11.  Sage Willow filed application for transfer nos. 4221, 4222, 4223, 4224, 4225,
4226 & 4227, proposing to change the place of use for all of the rights listed in the preceding
paragraphs. The multiple applications for transfer were filed to define portions of the water rights
that would be appurtenant to each of seven independent delivery systems. Application nos. 4221,
4222 and 4223 propose the irrigation of land primarily north of the original Knollin Ranch with
pressurized circular pivots. Application nos. 4224, 4225, 4226 and 4227 propose gravity
irrigation of other land. The proposed places of use are depicted on a map labeled as applicant's
exhibit no. 1"b". For further clarity, a map depicting the system (or place of use) described by
each of the applications is attached. The original and proposed places of use described in the
applications are not restated in this decision because of their size and complexity.

12, A geologic formation near the confluence of the Little Lost River and Spring
Creek impedes the southward flow of ground water in the underlying aquifer, causing the ground
water and surface water to merge in the southern half of the Knollin Ranch. The Little Lost River
loses water to the underground aquifer above the Knollin Ranch, but as the ground water and
surface water merge, the Little Lost River gnd-Spring Creek gain water as they flow through the
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Knollin Ranch. The Little Lost River continues to gain water downstream several miles to the
Canal Co. diversion.

13.  The Little Lost River and the aquifer underlying the Little Lost River Basin
downstream of the Knollin Ranch are dependent on water flows which pass the Knollin Ranch,
either on the surface or underground.

14. The Hawley wells were drilled into the shallow portion of the aquifer which is
hydrologically connected to the surface water. There is a direct hydrologic connection between
the water pumped by the Hawley wells and the surface water that flows downstream into the
Little Lost River below the Knollin Ranch.

15.  Vance Hawley, a son of Slim Hawley, grew up in the Little Lost Valley and
helped farm the Knollin and Bird Ranches as a youth, although he did not reside on the Knollin
Ranch. After attending college, Vance Hawley returned and assisted in farming the property from
1970 through 1978. During these eight (8) years, he did not manage the farm but resided on the
Knollin Ranch. From 1978 through 1980, he leased the Knollin Ranch property. After the lease
expired, he was acquainted with the operation of the farms until 1989, when the Knollin Ranch
was sold to Sage Willow,

16.  Vance Hawley was also aware of the operation of the Bird Ranch, the Homestead
Place, the North of Road Place, and other surrounding lands.

17.  Vance Hawley testified about the extent of beneficial use of water on the
properties now owned by Sage Willow. He testified that the total number of acres irrigated on
the Bird Ranch did not exceed 297 acres. He also testified that irrigation of individual parcels on
the Knollin Ranch totaled 879 acres.

18.  Vance Hawley testified that the Homestead Place, located just east of the Bird
Ranch, was irrigated with water pursuant to license no. 33-02091 in the early 1960's until a patent
of ownership was issued by the federal government. He testified that the land was converted back
to early season dry range land and was never irrigated in the late 1960's, all of the 1970's, and the
1980's until Sage Willow bought the property.

19.  Vance Hawley also stated that the North of Road Place, patented by his aunt and
uncle and located north of the main east-west access road into the Knollin Ranch, was irrigated
with water pursuant to license no. 33-02090 in the early 1960's until a patent of ownership was
issued by the federal government. He testified that after the patent was issued, the property was
converted back to early season dry rangeland. He testified that water had not been applied to the
lands pursuant to license no. 33-02090 during the late 1960's, all of the 1970's, and the 1980's
until the property was purchased by Sage Willow.
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20.  James Mays, a lifelong resident of the Little Lost River Valley, testified he was
familiar with both the Homestead Place and the North of Road Place and had not observed any
irrigation on the Homestead Place or North of Road Place, at least until Sage Willow acquired the
parcels.

21, Vance Hawley drew the boundaries of the various parcels comprising the Sage
Willow property as depicted on protestant's exhibit no. 3 and estimated the number of acres
irrigated during his acquaintance with the property. The estimate includes lands irrigated with
both surface water and ground water. He estimated that no more than 1,176 acres were irrigated
within the boundaries of the Knollin Ranch and Bird Ranch.

22.  The testimony of Vance Hawley is the most credible evidence regarding the
traditional use of water on the entire Sage Willow land holdings before 1989,

23, Terry Scanlan (Scanlan), an engineer and geologist hired by Mays, consulted
aerial photographs and estimated that approximately 230 acres were irrigated in the Frew Place,
This estimate is consistent with the irrigated acreage estimates prepared by Dr. Charles E.
Brockway, P.E. (Brockway), a consultant hired by Sage Willow.

24, Scanlan also estimated that 1,182 acres were irrigated in the Knollin Ranch and the
Bird Ranch, six more acres than estimated by Vance Hawley. Adding the 230 acres irrigated in
the Frew Place, Scanlan estimated the total acreage irrigated prior to 1989 was 1,412 acres.
Because of the six acre discrepancy between Vance Hawley's estimate and Scanlan's estimate, the
difference will be resolved in favor of Sage Willow. A total of 1,412 acres were irrigated prior to
1989,

25. In 1989, Sage Willow purchased the Knollin Ranch, the Bird Ranch, the
Homestead Place, and the North of Road Place. Jerry Pancheri was hired as the manager of the
ranch and was instructed to apply the water to the land as efficiently as possible and to
recommend changes to the system to more efficiently use the water.

26.  Pancheri testified about his attempts to use the water and identified land irrigated
during the years he managed the farm. Pancheri identified on protestant's exhibit no. 21 the lands
which were irrigated in various years. He approximated the areas irrigated in several individual
parcels, and the parties summed his estimates in their briefs as set forth below:

FINAL ORDER - Page 12



Total Number of Acres Irrigated

Year Sage Willow's Estimate Mays' Estimate
1989 1,300 1,400
1990 1,560 1,740
1991 2,000 2,004
1992 2,130 2,100
1993 23%0 e

27.  During 1990 and 1991, Pancheri determined that several preexisting ponds located
on the Knollin property should be repaired and filled with water. These ponds, when filled with
water, contribute significant sub-water to the shallow aquifer and sub-irrigate some of the lower
elevation pastures located on the Knollin Ranch.

28.  Pancheri also determined that the lands within the Bird Ranch and the Homestead
Place were the poorest agricultural lands of the Sage Willow holdings and recommended that the
water rights appurtenant to the Bird Ranch and Homestead Place be transferred to other lands
located north of the Knollin Ranch. These lands north of the Knollin Ranch were acquired by
Jerry Pancheri, and subsequently by Sage Willow, through an exchange of lands with the Bureau
of Land Management.

29.  InOctober, 1990, Sage Willow, through its president Edmund Dumke, applied to
transfer license no. 33-02091 {transfer no. 3785) from the Homestead Place to land located in the
SEY: of Section 1, T7N, R27E, and the SW¥4 and SE% of Section 6, T7N, R28E, B. M. The
transfer application was signed by Dumke as president of Sage Willow. Part 1 of the transfer
application requests the applicant to "[d]escribe the effect on the land now irrigated if the place of
use is changed pursuant to this transfer." Dumke responded that "[w]e will dry farm this old
place of use." There was no response to question 10 in part 2 of the application which asks "To
your knowledge, has any portion of this water right undergone a period of five (5) or more
consecutive years of non-use?" By signing the application, Dumke asserted that "no one will be
injured by such change and that the change does not constitute an enlargement in use of the
original right."

30. Dumike testified at the hearing that he had no personal knowledge regarding
license no. 33-02091. He did not personally know whether a well was located at the licensed
point of diversion or if any irrigation had occurred pursuant to license no. 33-02091 on the
licensed place of use. Dumke stated that he relied entirely on others to prepare the application.
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31. Harold Jones, an employee in the Department's Eastern Regional Office, testified
that the Department relied on the representations made in the transfer application for a licensed
right because no protests are filed. In reviewing the Sage Willow application for transfer no.
3785, the Department did not independently investigate the existence of a well and pump at the
licensed point of diversion or diversion for beneficial use on the licensed place of use for license
no. 33-02091.

32.  Transfer no. 3785 was approved and allowed a change in the place of use for
license no. 33-02091 from the Homestead Place to part of the North of Road Place. The transfer
resulted in an overlap of license no. 33-02091 on the place of use for license no. 33-02090. One
of the purposes of the pending transfers is to correct transfer no. 3785 by moving license no. 33-
02091 to lands not already described as a place of use by license no. 33-02090.

33, In 1991, two new pivots (pivots 6 and 7) were installed on the lands in Sections 1
and 6, and irrigation commenced that same year. (See protestant's exhibit no. 13, 1991 Landsat
Image, and testimony of Mr. Pancheri and Mr. Scanlan). Although the pivots were installed and
operated in 1991, the record indicates transfer no. 3785, which authorized license no. 33-02091
to be used in Sections 1 and 6, was not approved until October of 1992.

34.  Vance Hawley testified that lands owned by Hawley were flood irrigated, and
many of the fields were only irrigated once during the season. When hay was harvested from
these lands, only one half to one ton per acre of hay was harvested, compared to a full average
harvest of approximately three tons per acre for the Little Lost River Valley.

35.  Brockway was hired by Sage Willow in 1989 to conduct various studies regarding
the Little Lost River Basin and its hydrologic and hydrogeologic characteristics, particularly with
reference to the Sage Willow holdings. In preparation for the hearing, Brockway walked the
Sage Willow property, noted existing ditches and the location of abandoned ditches thereon, and
consulted aerial photography to determine the number of acres that could have been irrigated on
the Sage Willow property. Brockway prepared applicant's exhibit no. 7 which lists the acreage
owned by Sage Willow and estimates consumptive use prior to the Sage Willow purchase of the
property. The consumptive use calculated represents consumption by crops irrigated by both
sprinkler and flood applications and also includes consumption by bottom land and rangeland
vegetation. Lands which showed some evidence of past irrigation, even though not irrigated at
the time Sage Willow acquired the property, were assigned irrigation consumptive use values.

36. Brockway concluded that the consumptive use prior to the Sage Willow purchase
was 10,192 acre-feet. He also testified that consumptive use increased approximately 760 acre-
feet between 1989 and 1992, and will increase another 137 acre-feet if the applications for
transfer are approved.
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37.  Brockway also testified that the additional 137 acre-feet consumptive use would
be a depletion, reducing stream flows to the Little Lost River by 0.20 cfs, but that the effect on
the aquifer levels would not be detectable.

38.  Scanlan combined Vance Hawley's recollection of water use with information
derived from aerial photography and determined the total number of acres traditionally irrigated in
the Knollin, Bird and Frew properties. For purposes of comparison, in protestant's exhibit no. 15
Scanlan grouped lands by the same classifications as Brockway and applied the same consumptive
use values to estimate a consumptive use prior to Sage Willow acquisition. Scanlan estimated a
consumptive use of the 9,077 acre-feet. Based on allegations of nonuse on the Homestead Place
(license no. 33-02091) and the North of Road Place (license no. 33-02090), Scanlan concluded
the approval of these transfers would increase consumptive use by 1,504 acre-feet annually from
the pre-1989 consumptive use values.

39.  In protestant's exhibit no. 20, Scanlan disagreed with the consumptive values for
crops irrigated with surface water used by Brockway in applicant's exhibit no. 7 and reduced the
initial consumptive use values by 20 percent to account for the testimony of Vance Hawley
regarding reduced crop harvest. He calculated a pre-1989 consumptive use of 8,273 acre-feet.
He estimated consumptive use would increase by 1,809 acre-feet after the transfer is approved.

40.  The assumptions by Scanlan are supported by direct evidence and testimony
presented by Vance Hawley and are consistent with a careful review of aerial photography. These
factors provide a more credible estimate of the acres historically irrigated and the historical total
consumptive use.

41.  Protestant's exhibit no. 18 proposes pro rata reductions in flow rates and acreage
irrigated for each of the applications based on a ratio between the licensed places of use and the
historical places of use as established by Vance Hawley. Despite detailed consumptive use
calculations by two expert witnesses, Mays' proposal is based solely on irrigated acreage
comparisons, not consumptive use comparisons.

42.  Don Isham, a prior officer of the Canal Co., testified that to his knowledge, the
later in time surface water rights alleged to be owned and proposed for transfer by Sage Willow
have been delivered to the Canal Co. for decades. He testified that although the application for
transfer that moved the water from the Knollin Ranch to the Canal Co. only included the early in
time rights, the Canal Co. was entitled to the rights claimed by Sage Willow because of the long
history of delivery.

43, The watermaster for the Little Lost River testified that in 1993, he delivered some
of the surface water rights claimed by Sage Willow to Sage Willow.
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CONCLUSIONS OF LAW

1. The parties agree about most of the facts pertaining to the traditional use prior to
Sage Willow's acquisition of the property and the expanded use of Sage Willow following its
acquisition. There is some disagreement regarding the consumptive use calculations of the expert
witnesses and which consumptive use numbers are most accurate. Both parties admit, however,
that Sage Willow's proposal will increase the consumptive use on the Sage Willow property.

2. The first issue to be resolved is whether all or portions of the original water rights
were lost by abandonment or forfeiture. License nos. 33-02090 and 33-02091 were forfeited
because of non-use for over 20 years. Forfeiture was established by clear and convincing
evidence.

3. One of the most difficult issues is the status of transfer no. 3785. The application
for transfer was incomplete and contained representations that were not correct. Dumke
explicitly represented, by signing the affidavit, that the right had not been forfeited and that there
would be no injury or enlargement as a result of the transfer. An integral portion of the
application, asking whether the applicant knew of any continuous five year period of non-use, was
left blank. The Department did not independently investigate the possibility of forfeiture. In
addition, the applications for transfer now pending were filed to revise what was previously
approved.

4, There is no evidence that Dumke or Sage Willow fraudulently misled the
Department, or that the transfer is void because of fraud. Because the pending applications for
transfer attempt to correct previously approved transfer no. 3785, and because there were
misrepresentations and omissions of fact in the filing of application for transfer no. 3785, transfer
no. 3785 should be voided. Furthermore, although there has been some development pursuant to
transfer no. 3785, Sage Willow constructed two of the pivots prior to approval of transfer no.
3785,

5. . Because of the reasons set forth above, the finding of forfeiture should supersede
the prior approval of transfer no. 3785.

6. The combined testimony of Vance Hawley and Terry Scanlan regarding the total
place of use for the remainder of the Bird Ranch, the Knollin Ranch, and the Frew Place,
establishes a historically irrigated acreage of 1,412 acres during a period of at least two decades.

7. The total number of acres authorized for irrigation pursuant to license nos. 33-
02086 and 33-07018 is 230 acres. The total number of acres authorized for irrigation pursuant to
license nos. 33-02057 and 33-02083 is 1,182 acres. Combined surface water and ground water
irrigation should not exceed 1,412 acres, except for sub-irrigation. The total number of acres that

FINAL ORDER - Page 16



can be irrigated by applying water (surface water and ground water) directly to the land is 1,412
acres. The right to irrigate any additional lands described by ground water and surface water
rights in excess of 1,412 acres has been forfeited, except for benefits derived by subwater.

8. Applicants do not admit forfeiture, but emphasize the doctrine of resumption of
use as a defense against forfeiture. Several Idaho court cases generally mention the resumption of
use defense to forfeiture. Only two of the decisions find that there may have been a forfeiture and
that resumption of use might resurrect the water right.

9. Wagoner v. Jeffrey, 66 Idaho 455, 162 P.2d 400 (1945) was a dispute between a
water right holder who had perfected rights in wells located on federal property and another
settler who subsequently obtained a patent to the property where the wells were located. More
than five years of non-use elapsed. When the water right holder unsuccessfully attempted to
resume his use, the subsequent settler, even though he had no water rights in the wells, attempted
to block the resumption by alleging forfeiture. In Wagoner, there were no junior water right
holders claiming a right to the water which was being diverted out of the wells. The resumption
doctrine was applied because there was no intervening claim to the water.

10.  In Application of Boyer, 73 Idaho 152, 248 P.2d 540 (1952), a water user
attempted to transfer water rights diverted from the Big Lost River approximately 20 miles
downstream. The protestants alleged the rights were forfeited. Unrefuted evidence established
that the water right had not been applied to the original place of use for several decades, but the
evidence also established that at least for a portion of that period, water was delivered to the
proposed place of use and assessments for the delivery of the water had been paid. In its holding,
the Idaho Supreme Court said:

Thus, bills were rendered and payments made by respondent for water delivered by
the District. The District showed no water was delivered to [the old place of use],
so the water must have been, and two of the exhibits show the water was,
delivered to the [proposed place of use].

73 Idaho at 159.

11.  The court seemed to be concluding that the water right was not forfeited because
it was delivered to other lands. Nevertheless, the court subsequently stated, quoting Carrington v.
Crandall, 65 Idaho 525, 147 P.2d 1009 (1944):
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Although statutory abandonment of a water right has occurred, forfeiture is not
effective if after five-year period original owner or appropriator resumes the use of
the water prior to claim of right by a third party.

73 Idaho at 160.

n

12.  The court explained the quotation with two statements, the first implying the right
had been forfeited but resumed, and the second implying the right had never been forfeited:

No one claims this particular decreed water by adverse possession and clearly, so
far as this proceeding is concerned, it was in part at least used by respondent on
some of his Arco lands before it was claimed it had been forfeited.

The trial court was justified in holding that water had been so used by respondent
that he had not abandoned or forfeited his water rights . . . .

73 Idaho at 160.

13, More importantly, the court did not consider or discuss injury to other water rights
that might be caused by the resumption of use.

14.  Other cases discuss the resumption defense, but decide that the right was not
forfeited. Carrington v. Crandall, 65 Idaho 525, 147 P.2d 1009 (1944) (held not abandoned and
was not a resumption case); Zezi v, Lightfoot, 57 Idaho 707, 68 P.2d 50 (1937) (held burden of
proof on the party alleging forfeiture not satisfied). Another case, Jenkins v. State Dept. of
Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982), held that the right was forfeited but
proof was not offered regarding the resumption of use defense.

15.  The law does not require that a claim of ownership to the specific water delivered
by a specific water right must be filed prior to resumption of use to prevent the resumption.
Language in Zezi that the use must be resumed prior to other appropriations and the discussion of
movement up the priority ladder by junior right holders in Jenkins narrowly limits when a water
right can be resumed after it is forfeited.

16.  Recognition of the resumption of use defense would frustrate the doctrine of prior
appropriation in streams where: (1) junior appropriators have established water rights and have
relied on water not diverted by a senior user; or (2) in this case, where senior surface water users
and other water right holders have relied on related ground water not diverted by Sage Willow's
predecessor. While the prior appropriation doctrine is crafted to protect water users by delivering
in order of priority, its requirement of beneficial use of water prevents a water right holder from
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retaining unused water rights for a long period of time and then reasserting the right to the
detriment of other right holders.

17.  Other users are not required to assert a specific claim to the water rights or water
represented by rights held by the user attempting to resume his use. The existence or
establishment of a junior water right is sufficient claim to the water. The resumption doctrine
cannot restore portions of water rights forfeited by Sage Willow's predecessor in interest to the
detriment of other water right holders.

18.  Detailed consumptive use comparisons by both parties implicitly invite the
Department to microscopically look at the application of water upon the place of use and restrict
the future consumptive use based on an estimated consumptive use. Nevertheless, protestant's
exhibit no. 18 proposes to reduce water use proposed by the applications for transfer based solely
on historical acres irrigated, not based on consumptive use. The Department declines, in this
case, to limit the total diversion based on increased consumptive use which may result from
improved efficiency of water application. Total diversion volumes and consumptive uses values
will be assigned according to Department standards. Flow rates will be reduced to a rate of 0.02
cfs per acre unless Sage Willow can demonstrate the need for additional diversion rate.

19.  These applications for transfer can only be approved if the applicant identifies
1,412 acres to which water will be physically diverted and applied by some means other than
subirrigation. Annual volume for physical diversion, delivery, and application should be limited to
4,942 acre feet. Annual consumptive volume will be limited to 3,530 acre feet. The diversion
rate will be limited to 28.24 cfs.

20.  Anplanidentifying 1,412 acres that will be irrigated together with the individual
water rights that will be appurtenant to the acreage must be submitted to the Department. The
Department will then allocate volumes and diversion rates to each right.

21.  As part of the proposal, the applicant may continue to derive the benefits of
subirrigation from ponds and return flows to the Little Lost River, provided the ponds or the
return channels are not reconstructed to increase subirrigation beyond the acreage historically
subirrigated. Water shall not be diverted from ground water for the sole purpose of filling ponds
or subirrigating. Surface water can only be diverted for root zone storage (presumably
subirrigation) pursuant to license no. 33-02133 when all prior surface water rights are being
satisfied.

22, Water rights cannot be obtained by adverse possession if the rights are being
delivered by a watermaster in a water district. Idaho Code § 42-607.
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23.  The Canal Co. is not entitled to ownership of water rights owned by Sage Willow.
ORDER
IT IS HEREBY ORDERED that transfer no. 3785 is VOIDED.

IT IS FURTHER ORDERED that license no. 33-02090 and license no. 33-02091 and
portions of all other rights diverted and directly applied to lands in excess of 1,412 acres are
FORFEITED.

IT IS FURTHER ORDERED that application for transfer Nos. 4221, 4222, 4223, 4224,
4225, 4226 and 4227 are CONDITIONALLY APPROVED provided the applicant does not
irrigate more than 1,412 acres within the place of use proposed by the applications, and the
applicant complies with the following:

1. A plan must be submitted to the Department of Water Resources within 56 days of
the final disposition of this dispute or after any final appeal period has run identifying
1,412 acres that will be irrigated together with the individual water rights that will be
appurtenant to the acreage. The plan must also be provided to the Protestants for review
and comment. Comments from the Protestants must be submitted to the Department and
to the Applicant one month following submittal of the plan. A hearing may be requested
by either party within sixty (60} days of submittal of the plan.

2. Failure to submit the plan is cause for the Department to revoke its conditional
approval of the application for transfer.

IT IS FURTHER ORDERED that the Department will issue another recommended
decision if additional testimony is required following submittal of the plan.

DATED this 12 day of March , 1996

KARL J. %RE&R, Director

Attachment
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this /5 V4 day of March 1996, I mailed a true and correct
copy, postage prepaid, of the foregoing FINAL ORDER to the following:

Kent Foster

HOLDEN KIDWELL HAHN
& CRAPO

P.O. Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Baise, ID 83701

J. Evan Robertson

Norman M. Semanko

ROSHOLT ROBERTSON & TUCKER
P.O. Box 1906

Twin Falls, I 83303-1906

Deborah Drew-Ellis
Legal Secretary
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STATE OF IDAHO Deparmont o Vit RSSIER. , o Y2 Z ¥
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

38

at

Name of applicant _Sagewillow, Inc,

Phone _(208) 523-0620
Post Office aadress ¢/0 Holden, Kidwell, Hatm & Crapo, P.O. Box 50130, Idaho Falls ID 83405

A. PURPOSE OF TRANSFER

1. O Change point of diversion

0 Add diversion point(s) I3 Change place of use

Q Other
2. Describe the reason for the proposed changes _T0 make more effective use of the water rights.

O Change nature of use O Change period ot use

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOQF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
{cisrac-ft) of Use '
33-02057D" 02/01/1950 1.94 cfs Irrigation 04701 to 11/01
33-02083D - 08/23/1957 .41 cfs Trrigation 04/01 o 11/01
_SFE ATTACHMENT #1 TO PAGE 1 FOR REST OF RIGHIS 10
to
2. Total amount of water being transterred —__2.38 ____ cubic feet per second and 203 acre-feet per annum.

3. Source of water _groundwater, Tittle Tost River tributary to

Big Spring Creek is tributary to
& Point(s) of Diversigh, BL5 SPring Creek

1ittle Lost River which sinks

Lot e e Va Sec. | Two. | Rge. County Locail name for diversion
M VN P NE P12 1 N 127F | Butte Well No. 3
WISy INE 2 7N {27E | Butte .| Knollin Headpate
NE_ St g |12 | 7N |278 | Butte - | Lake Headgate
NE IMw 1w 15 | 7N J28E | Butte Big Spring Creek Headgate
S. Lands irrigated or place of use:
[ \ 1
Twp.| Rge. | Sec. b2 w] Nwht.E] ;t | SEw | NE W N:l:\; ;: w ] $Ew | NE 4] Nfﬁ st u| s W INE % [Nws‘f-El St | SEw Totais |
m \osel 7 lwol 1 leol 11| 1 80
8 40 | L] | 40
| b | |
‘ | 4 L | R
| T LT Y
| IR Lo I
| R L RETN ]
| R L 1 1
Total acres 120
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Form 222 . .

1-87 ,

Fage 1 of 28 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGRTCEIVED
PART 1 SEP 2 0 1993

Department of ¥iist Rescurces
Name of applicant _Sagewillow, Inc. Phone _(208) 523-0620 .
Post Office address /0 Holden, Kidwell, Hahn & Crapo, P.Q. Box 50130, Idaho Falls ID 83405
A. PURPOSE OF TRANSFER

—
22
Transfer No. _.....___..__q by

t. O Change point of diversion O Add diversion point(s) £X Change place of use
O Change nature of use 0O Change period ot use O Other
2. Describe the reason for the proposed changes Lo make more effective vise qof ewi sting water rights,

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cfs/ac-ft) of Use
33-02057E 02/01/1950 4,34 cfs Irrigation 04/01 to 11/01
33-02083E 08/23/1957 .90 cfs Irrigation 04/01 to 11/01
SEL ATTACHMENT #1 TO PAGE 1 FOR REST OF RIGHTS .
o

2. Totat amount of water being transterred __20.92 __ cubic feet persecondand _1125 _ acre-feet per annum.

3. Source of water graymdwater, Tirtle Tost River tributary to ig Spri i i :
4. Point(s) of DiversignEi8 Spring Creek Little Lost River which sinks
Lot A Va ve § Sec.! Twp. | Rge, County Local name for diversion

SEE | ATTACEMENT 43 O PAGE 1

5. Lands irrigated or place of use:

1 1 1 ‘v
Twp. | Rge. | Sec. NE Y NW Y SW ' SE

NEA)NW Y| SWi | SEw) NEW] Nwu| Sww | SE™ |NE% | Nw % | SW | SE [NE % [NWw | SWu | SE 4 Totals
N | 27E 1 30 30
12 30 30
13 120 138 40 L 98
7N | 28E | 8 30 130 sl 1 130120 © 110

T 1" mroe 268
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Form 222 . . )
1-87 -

-~

Page 1 of 38 STATE OF IDAHO Transter No, ____‘{22—&
DEPARTMENT OF WATER RESOURCES

D
APPLICATION FOR TRANSFER OF WATER RIGHT - = '
ART SEP 2 0 1393
Depaiment ol Yiate! Resources

Name of applicant _Sagewrillow, Tne Phone _(208) 523-0620
Post Office address idwell DO daho Falls TD 83405
A. PURPOSE OF TRANSFER

1. [0 Change point of diversion O Add diversion point(s) B Change place of use

O Change nature of use O Change period of use 0 Other
2. Describe the reason for the proposed changes fectiv of the existing water

Tights

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE
1. Right Number Priority Amount Nature Period of Use
{cts/ac-ft} of Use
33-02057F  _02/01/1950 5.03 cfs Jrxrigation 04401 to —11/01
33-02083F  _08/23/1957  _1.03 cfs = _Irrigation 04707 to __11/01
~SEE ATTACHMENT #1 TO PAGE 1 FOR REST QF RTGHIS to
to
2. Total amount of water being transferred __24.63 ____ cubic teet persecondand 1332 acre-teet per annum.
3. Source of water groundwater, Iittle Tost River _ tributary to —Big Spring Creek is tributary to
4. Poiny(s) of Diversig‘n:Blg Spring Creek Little Lost River which sinks
Lot } % Va “ | Sec. { Two. | Rge. County Local name tor diversion
IT #2 1TO PAGE 1
5. Langs irrigated or place of use:
1 1 1,
Two. | Rge. | Sec. NE A NW SW SE Totais
NE % |Nw | Swu | SE% | NEW] NW ] SW o | SEn |NEw | Nw | Swa| SEv [NEw [nwu | swu | sE %
N | o7e |12 lwl || solw |wisol 80
| ] T
13 110 L] 10
W , .
18 10 |40 | w140 {35 11g |35 : 20 220
M 2]F | 7 Wy bu Uyl
_ — .
| ] [ | |
| | | | | 4
I ' ' |
| | | 1 | \ |

To' | arres 310
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS
FOR TRANSFER NOS. 4221, 4222,
4223, 4224, 4225, 4226, AND
4227, IN THE NAME OF

SAGE WILLOW, INC.

ORDER DENYING PETITION
FOR RECONSIDERATION

The hearing officer has considered the issues raised in the
applicant’s petition for reconsideration of the amended
recommended order, and finds that they were raised in the initial
petition for reconsideration. The issues can be raised again
before the Director as exceptions.

ORDER

IT IS HEREBY ORDERED that the applicants petition for
reconsideration of the amended order is DENIED.

IT IS FURTHER ORDERED that any exceptions must be filed with
the Director within twenty-one (21) days of the date of this
order.

S

Dated this day of December, 1995.

b peikrnn

Gary §packman
Hearing Officer

ORDER DENYING PETITION FOR RECONSIDERATION - PG. A7cono-




CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 5¢=  day of December, 1995, I mailed a true and
correct copy, postage prepaid, of the foregoing ORDER DENYING PETITION FOR
RECONSIDERATION to the following:

Kent Foster

HOLDEN KIDWELL HAHN
& CRAPO

P.0. Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Boise, ID 83701

J. Evan Robertson

Norman M. Semanko

ROSHOLT ROBERTSON & TUCKER
P.O. Box 1906

Twin Falls, ID 83303-1906

I R . .
LIE L. YARBRQUGH 7
Senior Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NOS. 4221, 4222, 4223, 4224, ) AMENDED RECOMMENDED
4225, 4226 AND 4227 IN THE NAME OF ) ORDER
SAGE WILLOW, INC. )
)

INTRODUCTION

Sage Willow, Inc. (Sage Willow) filed seven applications for transfer with the Idaho
Department of Water Resources (Department). Some of the applications were protested by the
Blaine County Canal Co. (the Canal Co.), James Mays, Mays Land and Livestock Co. (collectively
referred to as "Mays") and Simplot Land and Development. Simplot Land and Development Co.
subsequently withdrew its protest.

After expiration of the protest period Mays discovered they had not protested all of the
applications for transfer filed by Sage Willow. Mays filed a motion to amend the protest to include
protests opposing all of the applications for transfer, and to add issues of forfeiture and enlargement
to the issues raised by the original protests. The motion to amend was granted prior to the hearing.

On January 18, 1995, the Canal Co. filed a motion to amend its protests. The hearing officer
initially denied the motion to amend from the Canal Co. because it was untimely. At the hearing,
however, the hearing officer revoked the order denying the motion to amend, and granted the motion
to amend. The Canal Co. and Mays participated as full parties in all the proceedings. A hearing
regarding the protest was conducted on January 31 and February 1, 1995.

A Recommended Order was issued on May 22, 1995. Council for Sage Willow timely filed
a motion for reconsideration which the hearing officer granted. The order granting reconsideration
limited reconsideration to two (2) issues:

1. Whether use of water pursuant to water right no. 33-02091, although
previously transferred/abandoned, should be recognized because of
the approval of transfer no. 3785, which was approved in 19927
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2. Whether the number of acres authorized for irrigation pursuant to
rights nos. 33-02086 and 33-07018 should have been reduced solely
on the basis of Terry Scanlan's testimony?

Briefs were to be filed regarding the petition for reconsideration on or before July 14, 1995.

Sage Willow requested a transcript of the record, and after issuance of the order granting
reconsideration, the parties agreed to delay briefing until the transcript was prepared. The parties
both filed briefs on or about September 1, 1995.

The issues allowed for reconsideration will be discussed in the following Analysis section, and
the FINDINGS OF FACT, CONCLUSIONS OF LAW and RECOMMENDED ORDER follow the
Analysis.

ANALYSIS

Approval of Transfer No. 3785

The order granting reconsideration stated:

Sage Willow should be able to rely on the Department's decision in proceeding with
the project. Perhaps there should be some application of res judicata with respect to
administrative matters. Or perhaps the resumption of use doctrine should be evoked
if the Department approved the transfer, and the water user resumed the use prior to
an objection."

Sage Willow argued that the Department's review of a prior transfer is a collateral attack,
instead of an issue of res judicata. Because similar factual and legal issues are before the same
jurisdictional body (the Department), and the issue of forfeiture could have been decided in the
previous proceeding, the circumstances appear more closely related to res judicata. I will refer to the
issue as res judicata throughout this decision.

Elements that trigger res judicata are: {1) a prior proceeding resulting in a final judgement on
the merits, (2) between the same parties or their privies, (3) on the same claim. The "same claim"
element broadly encompasses any claim that arose out of the same set of facts, or as more commonly
stated, the same transaction or occurrence as the original claim. Aldape v. Akins, 105 Idaho 254, 668
P.2d 130 (Ct. App. 1983); Restatement (Second) of Judgments § 24 (1982). An administrative
approval of an application for transfer, even if it is not contested, should be considered a final
judgment on the merits. Finally, the same claims are being asserted before the Department that were
raised, or could have been raised in the prior proceeding.

AMENDED RECOMMENDED ORDER -Pg 2
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In University of Tennessee v. Elliott, 478 U.S. 788 (1986) the court explained:

Where an administrative forum has the essential procedural characteristic of a court,

. it's determinations should be accorded the same finality that is accorded the
judgment of the court. The importance in bringing a legal controversy to conclusion
is generally no less when the tribunal is an administrative tribunal than when it is a
court,

478 U.S. at 798.

Section 83 of the Restatement (Second) of Judgments states that res judicata generally applies
to an agency decision only if the decision was the result of an adjudication. For an adjudication to
occur, the following essential elements must be present:

Adequate notice to parties who are to be bound by the proceeding;

The right of parties to present and rebut evidence and advance legal arguments;

An application of law to specific parties regarding a specific transaction;

A final agency decision;

Additional procedural elements that may be necessary to provide a sufficient means
to conclusively determine the matter in question.

Al

The approval of a transfer invokes res judicata because the procedures required for an
application for transfer entail all the essential elements of an adjudication. Notice of the proposal is
published for prospective parties to review. An applicant has the right to contest the Department's
decision. Ifprotests are filed, a contested hearing is granted to the parties. Furthermore, principles
of res judicata apply not only to issues which were raised, but issues which could have been raised
but were not raised.

Res judicata is subject to a public interest exception. Under this exception, res judicata should
not be applied where the "benefits of finality are outweighed by adverse impact on public interest."
Dana's Housekeeping, Inc. v. Department of Labor & Industr., 886 P.2d 1147, 154 (Ct. App. Wash.
1995); Second Restatement § 28(5)(a). See also Tipler v. E.I. duPont deNemours & Co. 443 F.2d
125, 128 (6th Cir, 1971) (preclusion doctrines "are qualified or rejected when their application would
contravene an overriding public policy or result in manifest injustice). As a general rule,
administrative res judicata should not be woodenly applied. Martin v. Donovan, 731 F.2d 1415, 1416
(9th Cir. 1984).

In addition, Idaho Code § 42-350 states:

If the director of the department of water resources finds, on the basis of available
information at any time after a license is issued, that the licensee has ceased to put
the water to a beneficial use for a period of five (5) continuous years . . . then the
director of the department of water resources may issue . . . an order to show cause
before the director of the department . . . why the director of the department should

AMENDED RECOMMENDED ORDER -Pg 3
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not revoke said license . . .. (Emphasis added).

While this statute directs a specific administrative process, and does not discuss the effect of
a transfer approval, it supports a holding that the director can review forfeiture issues, even afier a
transfer approval has been granted.

The cases cited suggest some equitable balancing. There are reasons in this case why res
judicata should not apply. Sage Willow did not rely on a decision of the Department in purchasing
its irrigation equipment. It was purchased and installed prior to any approval by the Department. The
approved transfer moved water onto land that was already identified as a place of use by another
water right. Despite the characterization by Sage Willow that it was simply attempting to transfer
what the Department had already approved, the net effect of the latest application for transfer is to
correct an overlap which was erroneously caused by error identifying the place of use in the first
transfer. The issue of forfeiture was avoided in the first proceeding, and the applicant did not respond
to the question of forfeiture on the original application. While the Department should have identified
this defect, the Department’s own error should not be the focal point of whether a clear
forfetture/abandonment should be ignored because of the approved transfer. Despite Sage Willow's
statement in its brief supporting reconsideration that the transfer had been approved for many years,
the last transfer was approved in 1992.

The Department’s review must extend beyond the prior approval and any hardship it might
cause Sage Willow. Blind adherence to a previous approval without considering its impact on other
water users is not in the public interest. The adverse impact on public interest outweighs the benefits
of finality particularly in light of the clear and uncontraverted evidence of forfeiture, and would
contravene an overriding public policy of protecting other water users. As a result, the recommended
decision will continue to hold that license nos. 33-02090 and 33-02091 are forfeited.

Estoppel cannot be applied to the Department of Water Resources in this case. Consideration
of an application for transfer is part of the sovereign responsibility of the Department, and is not a
proprietary action. Furthermore, the resumption of use doctrine should not be applied as a crutch
to justify continued use by Sage Willow. The decision hinges solely on whether res judicata prohibits
the Department from determining if license no. 33-02091 was forfeited. In this case res judicata does
not bar reconsideration.

Irrigated Acreage in the Frew Place

The order granting reconsideration recognized that Vance Hawley did not add corroborating
testimony to the 230 acre place of use estimate proposed by Terry Scanlan for the Frew Place. The
clear and convincing evidence standard is the evidentiary standard by which the Department should
review forfeiture issues. The Department should review the historical use of the water to determine
the extent of beneficial use for purposes of forfeiture. Despite Sage Willow's argument that a place
of use of 260 acres should be recognized, applicant’s exhibit no. 7, prepared by C.E. Brockway, a
consulitant retained by Sage Willow, agrees with the estimates of a 230 acre place of use.

AMENDED RECOMMENDED ORDER - Pg 4

]
Y
[
)
)



Applicant's exhibit 1"a" is a map depicting the places of use for license nos. 33-02086 and 33-
07018. The total number of acres authorized for irrigation by these overlapping licenses appurtenant
to the Frew Place is 261 acres. The second column in the table below lists the places of use described
by the water rights. The third column lists Brockway's estimate of irrigated acreage for the Frew
Place that corresponds to the water right place of use. The fourth column adds additional bottomland

acres not irrigated, but perhaps deriving some benefit from irrigation water.

Description

T7TN R28E Sec. 5

T7N R28E Sec. 5

T8N R28E Sec. 32

Total

FREW PLACE OF USE SUMMARY

Water Right Place
of Use
NENW - 35 ac.
NWNW - 38 ac.
SWNW - 33 ac.
SENW - 36 ac.
142 acres
NESW - 32ac.
(SESW - 40 ac)*
32 acres
NWSW - 3lac.
SWSW - 39ac,
SESW - 17 ac,
87 acres
261 acres

Brockway's
Irrigated Place of
Use

NWYi-115 ac.
115 acres
SW¥% - 85 ac.
45 acres**

SWY - 65 acres

65 acres

225 acres

Brockway's
Irrigated Pof U &
Bottomland

NWY - 120 ac.

120 acres

100 ac.

45acreg**

65 ac.

65 acres

230 acres

* This 40 acre parcel was not deseribed as a place of use for license nos. 33-02086 & 33-07018 but was described as a place of use by license no.
33-02133 and is not part of the Frew place. It is included in the table onty to show where the 85 acres estimated by Brockway to be irrigated are

located,

** License nos. 33-02086 & 33-07018 describe 32 acres as the place of use for the NEYSWY of Section 5, TO7N, R28E. Brockway found a
total of 85 acres tmigated in the SW4 of Section 5. Assuming that only 40 acres arc imigated in the SE%4SWY of Section 3, the remaining 45
acres are Liberally attributed to the NE%SWY, of Section 5.
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Sage Willow cannot argue that the Department should recognize 260 acres of irrigation in the Frew
Place when its own expert does not identify, even in a liberal interpretation, more than 230 actual irrigated
acres. This decision will recognize 230 acres irrigated in the Frew Place.

Abandonment

Sage Willow argued that the finding of abandonment is not supported by the evidence. After
reading the testimony of Vance Hawley, I find that his statements about the use of water on the Homestead
Place and the North of Road Place were much less convincing than I remembered. When asked why water
was not used on the Homestead Place after issuance of a patent, Vance Hawley stated that he would
"venture a guess” about why water was not used following issuance of the patent from the federal
government. A ventured guess is not sufficient evidence of intent to abandon. The evidence clearly
establishes that water authorized for diversion pursuant to license nos. 33-02090 and 33-02091 was not
beneficially used for more than twenty years, but it does not clearly establish that license nos. 33-02090
and 33-02091 were abandoned.

The hearing officer recommends the following amended Findings of Fact, Conclusions of Law, and
Order:

FINDINGS OF FACT

1. In 1989, Sage Willow, Inc. (Sage Willow) acquired a ranch, located near the confluence of
the Little Lost River and Spring Creek, commonly known as the Knollin Ranch. At the same time Sage
Willow also acquired other parcels contiguous to or nearby the Knollin Ranch.

2. One parcel is located approximately 1% miles northwest of the Knollin place. The parcel is
divided into two pieces by the east 16th line of Sec. 35, T27N, R28E, BM. The property located on the
west side of the 16th line is commonly known as the Bird Ranch. The property located east of the 16th
line is commonily known as the Homestead Place.

3. Another parcel is located on the north side of an east-west county road, which was the
northern boundary of the original Knollin Ranch, and will hereafter be referred to as the "North of Road
Place.”

4. In 1993, Sage Willow acquired additional land contiguous to and northeast of the Knollin
Ranch from David and Terry Hawley (the Frew Place).

5. The Knollin Ranch was originally owned by A.J. Knollin. Several surface water rights were
appurtenant to the Knollin Ranch. Because of financial difficulties, A.J. Knollin conveyed his interest in the
Knollin Ranch to the first mortgage holder in 1942. In the same year, the Canal Co. purchased the Knollin
Ranch from the mortgage holder. During the late 1940's, the Canal Co. sold the ranch land to L.R. "Slim"
Hawley (Hawley). The earliest priority water rights appurtenant to the Knollin Ranch were not conveyed
to Hawley, however, but were retained by the Canal Co., and later transferred to downstream lands. The
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Canal Co. rights are some of the earliest water rights diverted from the Little Lost River, bearing priority
dates of 1879 to 1891.

6. Several late priority surface water rights remained appurtenant to or were developed for use
on the Knollin Ranch. The rights are described below:

Irrigation Rights
Water Right No. CFS Priority Source

33-00069 3.2 06/01/1908 Little Lost River

33-00070 28 10/01/1906 Spring Creek

33-00071 3.2 03/15/1909 Spring Creek
33-00072 .8 05/01/1908 Little Lost River

33-00073 6.4 04/01/1912 Spring Creek
33-00074 1.6 08/06/1913 Little Lost River
33-00076 6.8 04/01/1913 Little Lost River
33-00078 3.2 10/15/1913 Little Lost River
33-00079 1.6 04/01/1912 Little Lost River

33-00080 8 05/01/1908 Spring Creek

33-00081 8 05/01/1908 Spring Creek

33-00082 8 05/01/1908 Spring Creek
33-02007 29 02/15/1909 Little Lost River

33-02008 6.4 06/12/1909 Spring Creek

41.3
Soil Root Zone Storage Right.
Water Right No.
Acre Feet Priority Source
33-02133

2,960 06/02/1949 Little Lost River

Spring Creek

7. The surface water rights could only be delivered to Hawley during high water flows,

however, and there was insufficient surface water to irrigate the Knollin Ranch. Hawley obtained two
licenses to irrigate the Knollin and Bird Ranches with ground water, numbered 33-02057 and 33-02083.

AMENDED RECOMMENDED ORDER -Pg 7'
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The ground water rights for the Knollin and Bird Ranches are described as follows:

Water Right No. CES Priority Source

33-02057 24.0 02/01/1950 8 wells
#1-8

33-02083 5.0 08/23/1957 8 wells
#1-8

8. In addition, ground water rights were also perfected for the Frew Place, which Sage

Willow acquired from David and Terry Hawley. The Frew Place rights are listed below:

Water Right No. CFS Priority Source
33-02086 4.1 01/12/1959 well # 13
33-07018 3.26 09/12/1972 well # 12

9. Finally, Hawley and some of his contemporary relatives obtained patents for two parcels of

federal property pursuant to the Desert Land Entry Act. Two licenses to appropriate ground water were
issued by the Department for these parcels. License no. 33-02091 was perfected for irrigation of the
Homestead Place. License no. 33-02090 was perfected for irrigation of the North of Road Place. The
following describes components of these rights:

Water Right No. ' CFS Priority Source
33-02090 5.93 12/21/1959 well # 11
33-02091 4.36 01/22/1960 well on Bird

Ranch

10.  The places of use and points of diversion prior to Sage Willow's acquisition of the water
rights described in the preceding paragraphs are depicted on the map labeled as applicant's exhibit no. 1"a."

11. Sage Willow filed application for transfer nos. 4221, 4222, 4223, 4224, 4225,4226 &
4227, proposing to change the place of use for all of the rights listed above. The multiple applications
for transfer were filed to define portions of the water rights that would be appurtenant to each of seven
independent delivery systems. Application nos. 4221, 4222 and 4223 propose the irrigation of land
primarily north of the original Knollin Ranch with pressurized circular pivots. Application nos. 4224,
4225, 4226 and 4227 propose gravity irrigation of other land. The proposed places of use are depicted on
a map labeled as applicant's exhibit no. 1"b." For further clarity, a map depicting the system (or place of
use) described by each of the applications is attached. The original and proposed places of use described in
the applications are not restated in this decision because of their size and complexity.

12. A geologic formation near the confluence of the Little Lost River and Spring Creek retards

DN T o
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the southward flow of ground water in the underlying aquifer, causing the ground water and surface water
to merge in the southern half of the Knollin Ranch. The Little Lost River loses water to the underground
aquifer above the Knollin Ranch, but as the ground water and surface water merge, the Little Lost River
and Spring Creek gain water as they flow through the Knollin Ranch. The merger of the ground water
and surface water continues downstream several miles to the Canal Co. diversion.

13.  The Little Lost River and the aquifer underlying the Little Lost River Basin below the
Knollin Ranch are dependent on water flows which pass the Knollin Ranch, either on the surface, or
underground.

14, The Hawley wells were drilled into the shallow aquifer connected to the surface water.
There is a direct hydrologic connection between the water pumped by the Hawley wells and the surface
water that flows downstream into the Little Lost River below the Knollin Ranch.

15.  Vance Hawley, a son of Slim Hawley, grew up in the Little Lost Valley, and helped farm
the Knollin and Bird Ranches as a youth, although he did not reside on the Knollin Ranch. After attending
college, Vance Hawley returned and assisted in farming the property from 1970 through 1978. During
these eight (8) years, he did not manage the farm, but resided on the Knollin Ranch. From 1978 through
1980 he leased the Knollin Ranch property. After the lease expired, he was acquainted with the operation
of the farms until 1989, when the Knollin Ranch was sold to Sage Willow.

16.  Vance Hawley was also aware of the operation of the Bird Ranch, the Homestead Place, the
North of Road Ranch, and other surrounding lands.

17.  Vance Hawley testified about the extent of beneficial use of water on the properties now
owned by Sage Willow. He testified that the total number of acres irrigated on the Bird Ranch did not
exceed 297 acres. He also testified that irrigation of individual parcels on the Knollin Ranch totaled 879
acres.

18.  Vance Hawley testified that the Homestead Place, located just east of the Bird Ranch, was
irrigated with water pursuant to license no. 33-02091 in the early 1960's until a patent of ownership was
issued by the federal government. He testified that the land was converted back to early season dry range
land and was never irrigated in the late 1960's, all of the 1970's and the 1980's until Sage Willow bought

the property.

19.  Vance Hawley also stated that the North of Road Place, patented by his aunt and uncle,
located north of the main east-west access road into the Knollin Ranch, was irrigated with water pursuant
to license no. 33-02090 in the early 1960's until a patent of ownership was issued by the federal
government. He testified that after the patent was issued the property was converted back to early season
dry rangeland. He testified that water had not been applied to the lands pursuant to license no. 33-02090
during the late 196('s, all of the 1970's, and the 1980's until the property was purchased by Sage Willow.

20.  James Mays, a lifelong resident of the Little Lost River Valley, testified he was familiar with
both the Homestead Place and the North of Road Place, ﬁnd had not-observed any irrigation on the
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Homestead Place or North of Road Place, at least until Sage Willow acquired the parcels.

21.  Vance Hawley drew the boundaries of and estimated the number of acres irrigated during
his acquaintance with the property. This land is depicted on protestant's exhibit no. 3. The estimate
includes lands irrigated with both surface water and ground water. He estimated that no more than 1176
acres were irrigated within the boundaries of the Knollin Ranch and Bird Ranch.

22.  The testimony of Vance Hawley is the most credible evidence regarding the traditional use
of water on the entire Sage Willow land holdings until 1989,

23.  Terry Scanlan (Scanlan), an engineer and geologist hired by Mays, consulted aerial
photographs, and estimated that approximately 230 acres were irrigated in the Frew Place. This estimate is
supported by the irrigated acreage estimates prepared by Dr. Charles E. Brockway, P.E. (Brockway), a
consultant hired by Sage Willow.

24.  Scanlan also estimated that 1182 acres were irrigated in the Knollin Place and the Bird
Place, six more acres than estimated by Vance Hawley. Adding the 230 acres irrigated in the Frew Place,
Scanlan estimated the total acreage irrigated prior to 1989 was 1412 acres. Because of the six acre
descrepancy between Vance Hawley's estimate and Scanlan's estimate, the difference will be resolved in
favor of Sage Willow. A total of 1412 acres were irrigated prior to 1989.

25.  In 1989, Sage Willow purchased the Knollin Ranch, the Bird Ranch, the Homestead Place
and the North of Road Place. Jerry Pancheri was hired as the manager of the ranch, and was instructed to
apply the water to the land as efficiently as possible and to recommend changes to the system to more
efficiently use the water.

26.  Pancheri testified about his attempts to use the water and identified land irrigated during the
years he managed the farm. Pancheri identified on protestant's exhibit no. 21 the lands which were
irrigated in various years. He approximated the areas irrigated in several individual parcels, and the parties
summed his estimates in their briefs, as set forth below:

Total Number of Acres Irrigated

Year Sage Willow's Estimate Mays' Estimate
1989 1300 1400
1990 1560 1740
1991 2000 2004
1992 2130 2100
1993 2390 —————

27.  During 1990 and 1991, Pancheri determined that several preexisting ponds located on the
Knollin property should be repaired and filled with water. These ponds, when filled with water, contribute
significant sub-water to the shallow aquifer and sub-irrigate some of the lower elevation pastures located
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on the Knollin Ranch.

28.  Pancheri also determined that the lands within the Bird Ranch and the Homestead Place
were the poorest agricultural lands of the Sage Willow holdings and recommended that the water rights
appurtenant to the Bird and Homestead Place be transferred to other lands located north of the Knollin
Ranch. These lands north of the Knollin Ranch were acquired by Jerry Pancheri, and subsequently by Sage
Willow, through an exchange of lands with the Bureau of Land Management.

29.  InOctober, 1990, Sage Willow, through its president, Edmund Dumke, applied to transfer
license no. 33-02091 (transfer no. 3785) from the Homestead Place to land located in the SEY of Section
1, TN, R27E, and the SW¥ and SEY of Section 6, T7N, R28E. The transfer application was signed by
Dumke as president of Sage Willow. Part 1 of the transfer application requests the applicant to "[d]escribe
the effect on the land now irrigated if the place of use is changed pursuant to this transfer." Dumke
responded that "[w]e will dry farm this old place of use." There was no response to question 10 in part 2
of the application which asks "To your knowledge, has any portion of this water right undergone a period
of five (5) or more consecutive years of non-use?" By signing the application, Dumke asserted that "no
one will be injured by such change and that the change does not constitute an enlargement in use of the
original right."

30. Dumke testified at the hearing that he had no personal knowledge regarding license no. 33-
02091. He did not personally know whether a well was located at the licensed point of diversion or if any
irrigation had occurred pursuant to license no. 33-02091 on the licensed place of use. Dumke stated that
he relied entirely on others to prepare the application.

3L Harold Jones, an employee in the Department's Eastern Regional Office, testified that the
Department's current policy is to rely on the representations made in the transfer application for a licensed
right if no protests are filed. In reviewing the Sage Willow application for transfer no. 3785, the
Department did not independently investigate the existence of a well and pump at the licensed point of
diversion, or diversion for beneficial use on the licensed place of use for license no. 33-02091.

32.  Transfer no. 3785 approved a change in the place of use for license no. 33-02091 from the
Homestead Place to part of the North of Road Place. The transfer resulted in an overlap of license no. 33-
02091 on the place of use for license no. 33-02090. One of the purposes of the pending transfers is to
correct transfer no. 3785 by moving license no. 33-02091 to lands not already described as a place of use
by license no. 33-02090.

33, In 1991, two new pivots (pivots 6 and 7) were installed on the lands in Sections 1 and 6,
and irrigation commenced that same year. (See protestant's exhibit no.13, 1991 Landsat Image and
testimony of Mr. Pancheri and Mr. Scanlan.) Although the pivots were installed and operated in 1991, the
record indicates transfer no. 3785, which authorized license no. 33-02091 to be used in Sections 1 and 6,
was not approved until October of 1992,

34.  Vance Hawley testified that lands owned by Hawley were flood irrigated, and many of the
fields were only irrigated once during the season. When hay was harvested from these lands, only one half
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to one ton per acre of hay was harvested, compared to a full average harvest of approximately three tons
per acre for the Little Lost River Valley.

35.  Dr. Charles Brockway, P.E., was hired by Sage Willow in 1989 to conduct various studies
regarding the Little Lost River Drainage and its hydrologic and hydrogeologic characteristics, particularly
with reference to the Sage Willow holdings. In preparation for the hearing, Brockway walked the Sage
Willow property, noted existing ditches and the location of abandoned ditches thereon, and consulted aerial
photography to determine the number of acres that could have been irrigated on the Sage Willow property.
Brockway prepared applicant's exhibit no. 7 which lists the acreage owned by Sage Willow and estimates
consumptive use prior to the Sage Willow purchase of the property. The consumptive use calculated
represents consumption by crops irrigated by both sprinkler and flood applications, and also includes
consumption by bottom land and rangeland vegetation. Lands which showed some evidence of past
irrigation, even though not irrigated at the time Sage Willow aquired the property, were assigned irrigation
consumptive use values.

36. Brockway concluded that the consumptive use prior to the Sage Willow purchase was
10,192 acre feet. He also testified that consumptive use increased approximately 760 acre feet between
1989 and 1992, and will increase another 137 acre feet if the applications for transfer are approved.

37.  Brockway also testified that the additional 137 acre foot depletion would reduce stream
flows to the Little Lost River by 0.20 cfs, and the effect on the aquifer levels would not be detectable.

38.  Scanlan combined Vance Hawley's recollection of water use with information derived from
aerial photography, and determined the total number of acres traditionally irrigated in the Knollin, Bird
and Frew properties. For purposes of comparison, in protestant's exhibit no. 15 Scanlan grouped lands by
the same classifications as Brockway, and applied the same consumptive use values to estimated a
consumptive use prior to Sage Willow acquisition. Scanlan estimated a consumptive use of the 9,077 acre
feet. Based upon allegations of non use on the Homestead Place (license no. 33-02091), and the North of
Road Place (license no. 33-02090), Scanlan concluded the approval of these transfers would increase
consumptive use by 1504 acre feet annually from the pre-1989 consumptive use values.

39.  Inprotestant's exhibit no. 20, Scanlan disagreed with the consumptive values for crops
irrigated with surface water used by Brockway in applicant's exhibit no. 7, and reduced the initial
consumptive use values by 20 percent to account for the testimony of Vance Hawley regarding reduced
crop harvest. He calculated a pre-1989 consumptive use of 8,273 acre feet. He estimated consumptive
use would increase by 1,809 acre feet after the transfer is approved.

40.  The assumptions by Scanlan are supported by direct evidence and testimony presented by
Vance Hawley and are coupled with a careful review of aerial photography. These factors provide a more
credible estimate of the acres historically irrigated and the historical total consumptive use.

41.  Protestant's exhibit no. 18 proposes prorata reductions in flow rates and acreage irrigated
for each of the applications based on a ratio between the licensed places of use and the historical places of
use as established by Vance Hawley. Despite detailed consumptive use calculations by two expert
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witnesses, Mays' proposal is based solely on irrigated acreage comparisons, not consumptive use
comparisons.

42.  Don Isham, a prior officer of the Canal Co. testified that, to his knowledge, the later in time
surface water rights, alleged to be owned and proposed for transfer by Sage Willow, have been delivered
to the Canal Co. for decades. He testified that, although the application for transfer that moved the water
from the Knollin Ranch to the Canal Co. only included the early in time rights, the Canal Co. was entitled
to the rights claimed by Sage Willow because of the long history of delivery.

43, The watermaster for the Little Lost River testified that in 1993, he delivered some of the
surface water rights claimed by Sage Willow to Sage Willow.

CONCLUSIONS OF LAW

1. The parties agree about most of the facts pertaining to the traditional use prior to Sage
Willow's acquisition of the property, and the expanded use of Sage Willow following its acquisition. There
is some disagreement regarding the consumptive use calculations of the expert witnesses and which
consumptive use numbers are most accurate. Both parties admit, however, that Sage Willow's proposal
will increase the consumptive use on the Sage Willow property.

2. The first issue to be resolved is whether all or portions of the original water rights were lost
by abandonment or forfeiture. License nos. 33-02090 and 33-02091 were forfeited because of non-use for
over 20 years. Forfeiture was established by clear and convincing evidence.

3. One of the most difficult issues raised is the status of transfer no. 3785. The application for
transfer was incomplete and contained representations that were not correct. Dumbke explicitly
represented, by signing the affidavit, that the right had not been forfeited, and that there would be no injury
or enlargement as a result of the application. An integral portion of the application, asking whether the
applicant knew of any continuous, five year period of non-use, was left blank. The Department did not
independently investigate the possibility of forfeiture. In addition, the applications for transfer now
pending were filed to revise what was previously approved.

4, There is no evidence that Dumke or Sage Willow fraudulently misled the Department, or
that the transfer is void because of fraud. Because the pending applications for transfer attempt to correct
previously approved transfer no. 3785, and because there were misrepresentations and omissions of fact in
the filing of application for transfer no. 3785, transfer no. 3785 is voided, and the Department is not bound
by the previous approval. Furthermore, although there has been some development pursuant to transfer
no. 3785, Sage Willow constructed two of the pivots prior to approval of the transfer 3785.

5. Because of the reasons set forth above, the finding of forfeiture supersedes the prior
approval of transfer no. 3785.

6. The combined testimony of Vance Hawley and Terry Scanlan regarding the total place of
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use for the remainder of the Bird Ranch, the Knoilin Ranch, and the Frew Place establishes a historically
irrigated acreage of 1,412 acres during a period of at least two decades.

7. The total number of acres authorized for irrigation pursuant to license nos. 33-02086 and
33-07018 is 230 acres. The total number of acres authorized for irrigation pursuant to license nos. 33-
02057 and 33-02083 is 1,182 acres. Combined surface water and ground water irrigation should not
exceed 1,412 acres, except for sub-irrigation. The total number of acres which can be irrigated by applying
water (surface water and ground water) directly to the land is 1,412 acres. The right to irrigate any
additional lands described by ground water and surface water rights in excess of 1,412 acres has been
forfeited, except for benefits derived by subwater which will be discussed later.

8. Applicants do not admit forfeiture, but emphasize the doctrine of resumption of use as a
defense against forfeiture. Several Idaho court cases generally mention the resumption of use defense to
forfeiture. Only two of the decisions find that there may have been a forfeiture, and that resumption of use
might resurrect the water right.

9. Wagoner v. Jeffrey, 66 Idaho 455, 162 P.2d 400 (1945) was a dispute between a water
right holder who had perfected rights in wells located on federal property, and another settler who
subsequently obtained a patent to the property where the wells were located. More than five years of
non use elapsed. When the water right holder unsuccessfully attempted to resume his use, the subsequent
settler, even though he had no water rights in the wells, attempted to block the resumption by alleging
forfeiture. In Wagoner, there was no junior water right holder claiming a right to the water which was
being diverted out of the wells. The resumption doctrine was applied because there was no intervening
claim to the water.

10.  In Application of Bover, 73 Idaho 152, 248 P.2d 540 (1952), a water user attempted to
transfer water rights diverted from the Big Lost River approximately 20 miles downstream. The
protestants alleged the rights were forfeited. Unrefuted evidence established that the water right had not
been applied to the original place of use for several decades, but the evidence also established that, at least
for a portion of that period, water was delivered to the proposed place of use, and assessments for the
delivery of the water had been paid. In its holding, the Idaho Supreme Court said:

Thus, bills were rendered and payments made by respondent for water delivered by the
District. The District showed no water was deliver to [the old place of use], so the water
must have been, and two of the exhibits show the water was, delivered to the [proposed
place of use].

73 Idaho at 159.
11.  The court seemed to be concluding that the water right was not forfeited because it was

delivered to other lands. Nevertheless, the court subsequently stated, quoting Carrington v. Crandall, 65
Idaho 525, 147 P.2d 1009 (1944):

Although statutory abandonment of a water right has occurred, forfeiture is not effective if
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after five-year period original owner or appropriator resumes the use of the water prior to
claim of right by a third party.

73 Idaho at 160.

12.  The court explained the quotation with two inconsistent statements, the first sounding as if
the right had been forfeited but resumed, and the second sounding as if the right had never been forfeited:

No one claims this particular decreed water by adverse possession and clearly, so far as this
proceeding is concerned, it was in part at least used by respondent on some of his Arco
lands before it was claimed it had been forfeited.

The trial court was justified in holding that water had been so used by respondent that he
had not abandoned or forfeited his water rights . . ..

73 Idaho at 160.

13.  Other cases discuss the resumption defense, but decide that the right was not forfeited.
Carrington v. Crandall, 65 Idaho 525, 147 P.2d 1009 (1944) {(held not abandoned, and was not a
resumption case), Zezi v, Lightfoot, 57 Idaho 707, 68 P.2d 50 (1937) (held burden of proof on the party
alleging forfeiture not satisfied). Another case, Jenkins v. State Dept. of Water Resources, 103 Idaho 384,
647 P.2d 1256 (1982), held that the right was forfeited, but proof was not offered regarding the
resumption of use defense.

14, The law does not require that a claim of ownership to the specific water delivered by a
specific water right must be filed prior to resumption of use to prevent the resumption. Language in Zezi
that the use must be resumed prior to other appropriations, and the discussion of movement up the priority
ladder by junior right holders in Jenkins narrowly limits when a water right can be resumed after it is
forfeited.

15.  Recognition of the resumption of use defense would frustrate the doctrine of prior
appropriation in streams where (1) junior appropriators have established water rights and have relied on
water not diverted by a senior user, or (2) in this case, where senior surface water users and other water
right holders have relied on related ground water not diverted by Sage Willow's predecessor. While the
prior appropriation doctrine is crafted to protect water users, by delivering in order of priority, its
requirement of beneficial use of water prevents a water right holder from retaining unused water rights for
a long period of time, and then reasserting the right to the detniment of other right holders.

16.  Other users are not required to assert a specific claim to the water rights or water
represented by rights held by the user attempting to resume his use. The establishment of a water right is
sufficient claim to the water. The resumption doctrine cannot restore portions of water rights forfeited by
Sage Willow's predecessor in interest to the detriment of other water right holders.

17.  Detailed consumptive use comparisons by both parties implicitly invite the Department to
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microscopically look at the application of water upon the place of use and restrict the future consumptive
use based on an estimated consumptive use. Although consumptive use was not defined by the initial
water rights which were licensed or decreed, each water right is implicitly limited by the consumptive use
inherent to the beneficial use authorized. Within the limitation of the maximum consumptive use value, the
water right holder should be able to plant more or less consumptive crops depending on his needs. If
there is a pattern of rotation within the farming operation, a portion of a right should not be lost because a
water right holder's crops did not consume the maximum consumptive use value.

18.  If the Department evaluated the consumptive use microscopically, the Department would be
required to:

a. Determine the traditional acres irrigated;
b. Determine how much water was traditionally consumed by crops grown on those acres;

¢. (i) evaluate how much more efficient the proposed method of irrigation is or,
(ii) evaluate how much more water will be consumed by the anticipated crop use;

d. (i) further reduce the acres irrigated to prevent increased consumption, or
(it) further reduce the volume and flow diverted to prevent increased consumption.

19.  Because the protestant proposes restrictions based on historical acres irrigated, not based
on consumptive use, the Department declines, in this case, to limit the total diversion based on increased
consumptive use which may result from improved efficiency of water application. Total diversion volumes
and consumptive uses values will be assigned according to Department standards. Flow rates will be
reduced to a rate of 0.02 cfs per acre unless Sage Willow can demonstrate the need for additional volume
or diversion rate.

20.  These applications for transfer can only be approved if the applicant identifies 1,412 acres
to which water will be physically diverted and applied by some means other than subirrigation. Annual
volume for physical diversion, delivery and application should be limited to 4,942 acre feet. Annual
consumptive volume will be limited to 3,530 acre feet. The diversion rate will be limited to 28.24 cfs.

21. A proposal identifying 1412 acres, and the individual rights that will be appurtenant to the
lands, must be submitted to the Department. The Department will allocate volumes and diversion rates to
each right.

22.  As part of the proposal, the applicant may continue to derive the benefits of subirrigation
from ponds and return flows to the Little Lost River, provided the ponds or the return channels are not
reconstructed to increase the subirrigation beyond the acreage traditionally subirrigated. Water shall not be
diverted from ground water for the sole purpose of filling ponds or subirrigating. Surface water can only
be diverted for root zone storage (presumably subirrigation) pursuant to license no. 33-02133 when all
prior surface water rights are being satisfied.




23.  Water rights cannot be obtained by adverse possession if the rights are being delivered by a
watermaster in a water district. Idaho Code § 42-607.

24.  The Canal Co. is not entitled to ownership of water rights alleged to be owned by Sage
Willow.

ORDER
IT IS HEREBY ORDERED that transfer no. 3785 is VOIDED.

IT IS FURTHER ORDERED that license no. 33-02090 and license no. 33-02091 and portions of
all other rights diverted and directly applied to lands in excess of 1412 acres are FORFEITED.

IT IS FURTHER ORDERED that application for transfer nos. 4221, 4222, 4223, 4224, 4225,
4226 and 4227 are CONDITIONALLY APPROVED provided the applicant not irrigate more than
1,412 acres within the place of use proposed by the applications, and the applicant complies with the
following:

1. A proposal must be submitted to the Department of Water Resources within 56 days of the
final disposition of this dispute or after any final appeal period has run. The plan must be
submitted to the protestants for review and comment. Comments must be submitted to the
Department and to the applicant one month following submittal of the plan. A hearing may
be requested by either party within sixty (60) days of submittal of the plan.

2. Failure to submit the plan is cause for the department to revoke its conditional approval of
the application for transfer.

IT IS FURTHER ORDERED that the Department will issue another recommended decision if
additional testimony is required following submittal of the plan

DATED this Z day of November, 1995.

g@éyw

GARY SPACKMAN, Hearing Officer
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this > - day of November, 1995, I mailed a true and
correct copy, postage prepaid, of the foregoing AMENDED RECOMMENDED ORDER to the
following:

Sage Willow, Inc.

HOLDEN KIDWELL HAHN
& CRAPO

P.O. Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Boise, ID 83701

QM ﬁ..{ \_/é/)b/ﬂﬁ/gﬁ

JOLIE L. YARBROUGH
Semor Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NOS. 4221, 4222,
4223, 4224, 4225, 4226, AND

)
) ORDER GRANTING PETITION
)

4227 IN THE NAME OF }
)
)

FOR RECONSIDERATION

SAGE WILLOW, INC.

On June 5, 1995, Sage Willow, Inc. filed a petition for
reconsideration and a supporting brief. Rule 720.a. of the
Department’s Rules of Procedure states that the hearing officer
must dispose of any petition for reconsideration within 21 days of
its receipt or the petition will be considered denied by operation
of law. This order responds to the petition for reconsideration.

Counsel for Sage Willpw raises legalrissues which I struggled
with while preparing the recommended decision. I will discuss the
issues in the following analysis section.

ANALYSIS
Resumption Use

Sage Willow’s analysis of the Idaho cases which discuss
resumption of use in greater detail is not convincing. Although
resumption of use is mentioned in several cases, the legal theory
is not wused as a basis for a decision in moest of them.
Nevertheless, it is worth discussing how resumption of use fits
into the doctrine of prior appropriation and hydrologic reality.

The recommended decision does not attempt to abrogate the
resumption defense. It narrowly limits its application. If the

resumption defense is liberally appliedeS'propqsgd by Sage Willow,
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it will conflict with prior appropriation doctrine, it will
conflict with sound hydrologic reasoning, and it will all but
prevent a prior appropriator from ever contesting a resumption of
use.

Where many waterusers divert water from a stream, a single
junior appropriator cannot monitor all of the senior uses of water,
and file specific claims to forfeited water when a five year
forfeiture period has passed. Furthermore, if the water 1is
delivered by a watermaster in a water district, Idaho law prevents
ownership by adverse possession. Difficulty of monitoring is
aggravated when the relationship between ground water and surface
water is recognized. Not only would the junior user be required to
monitor the use of surface water by senior water right holders, but
would alsc be required to monitor all uses of ground water in the
basin. Holding a water right ought to be enough.

The Department of Water Resources has been criticized in
recent years for ignoring the relationship between surface water
flows and tributary ground water, and for not developing
regulations for the conjunctive management of related water
resources. It has also been criticized for liberally issuing
ground water permits without thought of the effect on other
waterusers. If each isolated permit were reviewed without
consideration of all other permits an expert might conclude the
impact is minimal, and lawyers could argue there is no actual
injury. But when the cumulative effect of all permits is
considered the injury could be substantial.

Recent legal action and leqislative:enactments have prompted
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the Department to initiate a broad water measurement program, and
to promulgate rules and regulations to deliver water rights to both
surface water and ground water users who are being injured by
ground water withdrawals. This may result in curtailment of some
aground water diversions.

Sage Willow proposes that because there are no specific claims
to the Sage Willow ground water rights, the Department should
ignore the certain hydroclogic relationships and ignore the
cumulative effect that Sage Willow’s proposed resumption, and all
other resumptions (if the resumption defense is liberally applied),
would have on other water users.

I recognize that no one has filed a petition for delivery call
and asked for conjunctive management. The Department should not
ignore hydrologic reality in approving a resumption of use, only to
cause a greater delivery problem later when the rights may be
conjunctively managed. The Department would be inconsistent if it
recognized the resumption of use as proposed by Sage Willow. Sage
Willow does not persuade me that the conclusions of law in the
recommended decision regarding the resumption of use should be
reconsidered.

Voiding of Transfer No. 3785

It is clear that water right no. 33-02091 was
forfeited/abandoned. Failure to respond to the forfeiture question
on the application for transfer form, combined with testimeony at
the hearing reveals that the forfeiture issue was not addressed by
the applicant. The forfeiture issue was also not explored by the

Department prior to approval.
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On the other hand, the application was properly published,
giving interested parties notice regarding the proposed change.
Furthermore, the transfer was approved by the Department although
the conditions imply that some issues, including forfeiture, might
be reviewed by the adjudication court.

I am troubled by Sage Willow’s implicit allegations that
because the Department assisted in the preparation of the
application, that perhaps the Department should be estopped from
raising the forfeiture issue. The applicant goes so far as to
state that "[w]e are puzzled as to why IDWR, which has access to
the records, transferred right no. 33-02091 to land, most of which
was already covered by fight ne. 33-02090." Much of Sage Willow'’s
discussion attempts to absolve the applicant of any responsibility
for ensuring the correctness of the application, to blame the
Department for its inadequacies. It is sad that the Department may
need to withdraw from assisting the public to insulate itself from
accusations that it was responsible for an applicant’s decisions.
The applicant should bear the responsibility of properly completing
an applicaticon, and when signing a document, know what is being
represented.

Nonetheless, the Department approved transfer no. 3785, and
Sage Willow should be able to rely on the Department’s decision in
proceeding with the project. Perhaps there should be some
application of res judicata with respect to administrative matters.
Or perhaps the resumption of use doctrine should be invcked if the
Department approved the transfer, and the wateruser resumed the use

prior to an objection.
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I debated whether I should issue a decision regarding this
issue, immediately or whether I should grant the petition for
reconsideration, and notify the parties. After reviewing Rule
720.a., I conclude that if the hearing officer is willing to
reconsider a decision, both parties should be apprised of the
decision, and an opportunity should be given to brief the issues.
I note that late on June 22, 1995, I received a brief from James
Mays, and Mays Land & Livestock, which I have not fully reviewed.
This issue along with one other issue will be reconsidered. A
briefing schedule will follow in the order portion.

The Frew Place

I followed the findings and recommendations of Terry Scanlin
regarding the place of use rather than the findings of Dr. Charles
Brockway because: (1) Scanlin was attempting to define historical
use, and Brockway analyzed what could be physically irrigated; and
(2) Scanlin’s place of use estimates were supported by Vance
Hawley’s testimony of historical use. Because the decision was
based on an analysis of historical use, not what could be
physically irrigated, and because of Hawley’s supporting testimeny,
Scanlin’s numbers were more credible. My finding of credibility
does not imply that Dr. Brockway is dishonest. On the contrary,
I’ve always found Brockway to be honest and forth right. The
decision simply judges that historical use, not what can be
physically irrigated, is the basis of my review.

Sage Willow rightfully points out, however, that Hawley did
not testify about irrigation of the Frew place, and, without the

supporting evidence, the estimate by Scanlin may not rise to the
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level of clear and convincing evidence justifying a reduction in
acreage. This issue may also be addressed by the parties.
ORDER

IT IS HEREBY ORDERED that Sage Willow’s petition for
reconsideration is GRANTED with respect to the issue of whether use
of water pursuant to right no. 33-2091 should be authorized because
of the approval of transfer no. 3785, and whether the number of
acres authorized for irrigation pursuant tc rights nos. 33-02086
and 33~-07018 (Frew place) was correct,.

IT IS FURTHER ORDERED that any briefs, in addition to those

already filed, must be filed on or prior to July 14, 1995,

Dated this &3 day of June, 199§,

Al ok )

Gary Spdckman
Hearing Officer
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I hereby do certify that on this D day of June, 1995, I
mailed a true and correct copy of the foregoing ORDER GRANTING
PETITION FOR RECONSIDERATION to the following.

2 Dl on
Kris Rhodes
Secretary

Kent Foster

PO Box 50130

330 Shoup Ave. 3rd floor
Idaho Falls ID 83405

Michael C. Creamer
Givens Pursely & Huntley
PO Box 2720

Boise ID 83701

Blaire County Canal Co
C/O Wade T Williams
HC 65 Box 1032

Howe ID 83244

Eastern Region




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
TRANSFER NOS. 4221, 4222, 4223, 4224,
4225, 4226 AND 4227 IN THE NAME OF
SAGE WILLOW, INC.

RECOMMENDED ORDER

)
)
)
)
)

Sage Willow, Inc. (Sage Willow) filed seven applications for transfer with the Idaho
Department of Water Resources (Department). Some of the applications were protested by the
Blaine County Canal Co. (the Canal Co.), James Mays, Mays Land and Livestock Co. (collectively
referred to as "Mays") and Simplot Land and Development. Simplot Land and Development Co.
subsequently withdrew its protest.

After expiration of the protest period Mays discovered they had not protested all of the
applications for transfer filed by Sage Willow. Mays filed a motion to amend the protest to include
protests opposing all of the transfers, and to add issues of forfeiture and enlargement to the issues
raised by the original protests. The motion to amend was granted prior to the hearing.

On January 18, 1995, the Canal Co. filed a motion to amend its protests. The hearing officer
initially denied the motion to amend from the Canal Co. because it was untimely. At the hearing,
however, the hearing officer revoked the order denying the motion to amend, and granted the motion
to amend. The Canal Co. and Mays participated as full parties in all the proceedings. Evidence
having been presented at a hearing conducted on January 31 and February 1, 1995, the hearing
officer recommends the following FINDINGS OF FACT, CONCLUSIONS OF LAW and ORDER:

FINDINGS OF FACT
1. In 1989, Sage Willow, Inc. (Sage Willow) acquired a ranch, located near of the
confluence of the Little Lost River and Spring Creek, commonly known as the Knollin Ranch. At

the same time Sage Willow also acquired other parcels contiguous to or nearby the Knollin Ranch.

2. One parcel is located approximately 1% miles northwest of Knollin place. The parcel
is divided into two pieces by the east 16th line of Sec. 35, Twn. 27N, Rge. 28E, B.M. The property
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located on the west side of the 16th line is commonly known as thgird Ranch. The property
located east of the 16th line is commonly known as the Homestead Place.

3. Another parcel is located on the north side of an east-west county road, which was
the northern boundary of the original Knollin Ranch, and will hereafier be referred to as the "North
of Road Place.”

4, In 1993, Sage Willow acquired additional land contiguous to and northeast of the
Knollin Ranch from David and Terry Hawley (the Frew Place).

5. The Knollin Ranch was originally owned by A.J. Knollin. Because of financial
difficulties, A.J. Knollin quitclaimed his interest in the Knollin Ranch to the first mortgage holder
in 1942. In the same year, the Canal Co. purchased the Knollin Ranch from the mortgage holder.
During the late 1940's, the Canal Co. sold the ranch land to L.R. "Slim" Hawley (Hawley). The
earliest priority water rights appurtenant to the Knollin Ranch were not conveyed to Hawley,
however, but were retained by the Canal Co., and later transferred to downstream lands. The Canal
Co. rights are some of the earliest water rights diverted from the Little Lost River, bearing priority
dates of 1879 to 1891.

0. Several late priority surface water rights were retained or developed on the Knollin
Ranch. The rights are described below:

Irrigation Rights

Water Right No. CFS Priority Source
33-00069 32 06/01/1908 Little Lost River
33-00070 2.8 10/01/1906 Spring Creek
33-00071 32 03/15/1909 Spring Creek
33-00072 .8 05/01/1908 Little Lost River
33-00073 6.4 04/01/1912 Spring Creek
33-00074 1.6 08/06/1913 Little Lost River
33-00076 6.8 04/01/1913 Little Lost River
33-00078 32 10/15/1913 Little Lost River
33-00079 1.6 04/01/1912 Little Lost River
33-00080 8 05/01/1908 Spring Creek
33-00081 8 05/01/1908 Spring Creek
33-00082 8 05/01/1908 Spring Creek
33-02007 2.9 02/15/1909 Little Lost River
33-02008 6.4 06/12/1909 Spring Creek

413
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Soil Root Zone Storage Right.

Water Right No. Acre Feet Priority Source
33-02133 2,960 06/02/1949 Little Lost River
Spring Creek

6. The surface water rights could only be delivered to Hawley during high water flows,
however, and there was insufficient water supply to irrigate the Knollin Ranch. Hawley obtained
two licenses to irrigate the Knollin and Bird Ranches with ground water, numbered 33-02057 and
33-02083. The ground water rights for the Knollin and Bird Ranches are described as follows:

Water Right No. CFS Priority Source
33-02057 24.0 02/01/1950 8 wells
#1-8
33-02083 5.0 08/23/1957 8 wells
#1-8
7. In addition, ground water rights were also perfected for the Frew Place, which Sage

Willow acquired from David and Terry Hawley. The Frew Place rights are listed below:

Water Right No. CFS Priority Source
33-02086 4.1 01/12/1959 well # 13
33-07018 3.26 09/12/1972 well # 12

8. Finally, Hawley and some of his contemporary relatives obtained patents for two

parcels of federal property pursuant to the Desert Land Entry Act. Two licenses to appropriate
ground water were issued by the Department for these parcels. License no. 33-02091 was perfected
for irrigation of the Homestead Place. License no. 33-02090 was perfected for irrigation of the
North of Road Place. The following describes components of these rights:

Water Right No. CFS Priority Source
33-02090 5.93 12/21/1959 well # 11
33-02091 4.36 01/22/1960 well on Bird

Ranch
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9. The places of use and points of diversion prior to Sage Willow's acquisition for rights

described in the preceding paragraphs are depicted on the map labeled as Applicant's Exhibit No.
1 1" a. L}

10.  Sage Willow filed applications for transfer nos. 4221, 4222, 4223, 4224, 4225, 4226
& 4227, proposing to change the place of use for all of the rights listed above. The multiple transfers
were filed to define portions of the water rights that would be appurtenant to each of seven
independent delivery systems. Applications nos. 4221, 4222 and 4223 propose the irrigation of land
primarily north of the original Knollin Ranch with pressurized circular pivots. Applications nos.
4224, 4225, 4226 and 4227 propose gravity irrigation of other land. The proposed places of use are
depicted on a map labeled as Applicant's Exhibit Nos. 1"b." For further clarity, a map depicting the
system (or place of use) described by each of the applications is attached. The original and proposed
places of use are not numerically described by this decision because of their size and complexity.

11. A geologic formation near the confluence of the Little Lost River and Spring Creek
retards the southward flow of ground water in the underlying aquifer, causing the ground water and
surface water to merge in the southern half of the Knollin Ranch. The Little Lost River loses water
to the underground aquifer above the Knollin Ranch, but as the groundwater and surface merge, the
Little Lost River and Spring Creek gain water as they flow through the Knollin Ranch. The merger

of the ground water and surface water continues downstream several miles to the Canal Co.
diversion.

12.  The Little Lost River and the aquifer underlying the Little Lost River Basin below
the Knollin Ranch are dependent on water flows which pass the Knollin Ranch, either on the surface,
or underground.

13. The Hawley wells were drilled into the shallow aquifer connected to the surface
water. There is a direct hydrologic connection between the water pumped by the Hawley wells and
the surface water that flows downstream into the Little Lost River below the Knollin Ranch.

14.  Vance Hawley, a son of Slim Hawley, grew up in the Little Lost Valley, and helped
farm the Knollin and Bird Ranches as a youth, although he did not reside on the Knollin Ranch.
After attending college, Vance Hawley returned and assisted in farming the property from 1970
through 1978. During these eight (8) years, he did not manage the farm, but resided on the Knollin
Ranch. From 1978 through 1980 he leased the Knollin Ranch property. After the lease expired, he
was acquainted with the operation of the farms until 1989, when the Knollin Ranch was sold to Sage
Willow.

15. Vance Hawley was also aware of the operation of the Bird Ranch, the Homestead
Place, the North of Road Ranch, and other surrounding lands.
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16. Vance Haw!ytestiﬁed about the extent of beneﬁcial& of water on the properties
now owned by Sage Willow. He testified that the total number of acres irrigated on the Bird Ranch

did not exceed 297 acres. He also testified that irrigation of individual parcels on the Knollin Ranch
totaled 879 acres.

17. Vance Hawley testified that the Homestead Place, located just east of the Bird Ranch,
was trrigated with water pursuant to water right no. 33-02091 in the early 1960’s only for the purpose
of gaining a patent for federal ground. He testified that the land was converted back to early season
dry range land and was never irrigated in the late 1960's, all of the 1970's and the 1980's until Sage
Willow bought the property.

18.  Vance Hawley also stated that the North of Road Place, patented by his aunt and
uncle, located north of the main east-west access road into the Knollin Ranch, was irrigated with
water pursuant to water right no. 33-02090 only for the purpose of gaining a patent for federal
ground, that was converted back to early season dry rangeland. He testified that water had not been
applied to the lands pursuant to license no. 33-02090 during the late 1960's, all of the 1970'3 and
the 1980's until the property was purchased by Sage Willow..

19.  James Mays, a lifelong resident of the Little Lost Valley, testified he was familiar
with both the Homestead Place and the North of Road Place, and had not observed any irrigation on
the Homestead Place or North of Road Place, at least until Sage Willow acquired the parcels.

20.  Vance Hawley drew the boundaries of and estimated the number of acres irrigated
during his acquaintance with the property. This land is depicted on Protestants Exhibit No. 3. The
estimate includes lands irrigated with both surface water and ground water. He estimated that no
more than 1176 acres were irrigated within the boundaries of the Knollin Ranch and Bird Ranch.

21.  Thetestimony of Vance Hawley is the most accurate and credible evidence regarding
the traditional use of water on the entire Sage Willow land holdings until 1989.

22.  Terry Scanlin, an engineer and geologist hired by Mays, consulted aerial
photographs, and estimated that approximately 230 acres were irrigated in the Frew Place.
According to the testimony of Vance Hawley, James May and Terry Scanlin, the total acreage
irrigated prior to 1989 was 1412 acres. '

23.  In 1989, Sage Willow purchased the Knollin Ranch, the Bird Ranch, the Homestead
Place and the North of Road Place. Jerry Pancheri was hired as the manager of the ranch, and was
instructed to apply the water to the land as efficiently as possible and to recommend changes to the
system to more efficiently use the water.

24.  Pancheri testified about his attempts to use the water and identified land irrigated
during the years he managed the farm. Pancheri identified on Protestants Exhibit No. 21 the lands

which were irrigated in various years. He approximated the areas irrigated in several individual

RECOMMENDED ORDER - Pg 5



parcels, and the parties summed his estimates in their briefs, as set fa below:

Total Number of Acres Irrigated

Year Applicant's Estimate Protestant's Estimate
1989 1300 1400

1990 1560 1740

1991 2000 2004

1992 2130 2100

1993 2390 e

25.  During 1990 and 1991, Pancheri determined that several preexisting ponds located
on the Knollin property should be repaired and filled with water. These ponds, when filled with
water, contributed significant sub-water to the shallow aquifer and sub-irrigated some of the lower
elevation pastures located on the Knollin Ranch.

26.  Pancheri also determined that the lands within the Bird Ranch and the Homestead
Place were the poorest agricultural lands of the Sagewillow holdings and recommended that the
water rights appurtenant to the Bird and Homestead Place be transferred to other lands located north
of the Knollin Ranch. These lands north of the Knollin Ranch were acquired by Jerry Pancheri, and
subsequently by Sage Willow, through an exchange of lands with the Bureau of Land Management.

27.  In October, 1990, Sage Willow, through its president, Edmund Dumke, applied to
transfer license no. 33-02091 (transfer no. 3785) from the Homestead Place to land located in the
SEY of Section 1, T7N, R27E, and the SW'% and SE% of Section 6, T7N, R28E. The transfer
application was signed by Dumke as president of Sage Willow. Part 1 of the transfer application
requests the applicant to "[d]escribe the affect on the land now irrigated if the place of use is changed
pursuant to this transfer." Dumke responded that "[w]e will dry farm this old place of use." There
was 1o response to Question 10 in Part 2 of the application which asks "To your knowledge, has any
portion of this water right undergone a period of five (5) or more consecutive years of non-use?"
By signing the application, Dumnke asserted that "no one will be injured by such change and that the
change does not constitute an enlargement in use of the original right." '

28. Dumke testified at the hearing that he had no personal knowledge regarding license
no. 33-02091. He did not personally know whether a well was located at the licensed point of
diversion or if any irrigation had occurred pursuant to license no. 33-02091 on the licensed place of
use. Dumke stated that he relied entirely on others to prepare the application.

29. Harold Jones, an employee in the Department's Eastern Regional Office, testified that
the Department's current policy is to rely on the representations made in the transfer application for

a licensed right if no protests are filed. In reviewing the Sage Willow application, the Department
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did not independently inve?gate the existence of a well and pump at Tt licensed point of diversion,
or diversion for beneficial use on the licensed place of use for license no. 33-02091.

30.  Transfer no. 3785 approved a change in the place of use for license no. 33-02091
from the Homestead Place to part of the North of Road Place. The transfer resulted in an overlap
of license no. 33-02091 on the place of use for license no. 33-02090. One of the purposes of the
pending transfers is to correct transfer no. 3785 by moving license no. 33-02091 to lands not already
described as a place of use by license no. 33-02090.

31. In 1991, two new pivots (pivots 6 and 7) were installed on the lands in Sections 1 and
6, and irrigation commenced that same year. (See Protestants Exhibit No.13, 1991 Landsat Image
and testimony of Mr. Pancheri and Mr. Scanlin.) Although the pivots were installed and operated
in 1991, the record indicates that approval of transfer no. 3785, which authorized license no. 33-
02091 to be used in Sections 1 and 6 was not obtained until October of 1992.

32 Vance Hawley testified that lands owned by Hawley were flood irrigated, and many
of the fields were only irrigated once during the season. When hay was harvested from these lands,
only one half to one ton per acre of hay was harvested, compared to a full average harvest of
approximately three tons per acre for the Little Lost River Valley.

33.  Dr. Charles Brockway, P.E., was hired by Sage Willow in 1989 to conduct various
studies regarding the Little Lost River Drainage and its hydrologic and hydrogeologic characteristics,
particularly with reference to the Sage Willow holdings. In preparation for the hearing, Brockway
walked the Sage Willow property, noted existing ditches and the location of abandoned ditches
thereon, and consulted aerial photography to determine the number of acres that could have been
irrigated on the Sage Willow property. Brockway prepared a spreadsheet showing the acreage
owned by Sage Willow and estimated consumptive use prior to the Sage Willow purchase of the
property.

34. Brockway concluded that the consumptive use prior to the Sage Willow purchase
was 10,192 acre feet. He also testified that consumptive use increased approximately 760 acre feet
between 1989 and 1992, and will increase another 137 acre feet if the applications for transfer are
approved.

35.  Brockway also testified that the additional 137 acre foot depletion would only reduce
stream flows to the Little Lost River by 0.20 cfs, and the effect on the aquifer levels would not be
detectable.

36.  Terry Scanlin used testimony by Vance Hawley regarding the total number of acres
traditionally irrigated in the Knollin, Bird and Homestead properties, consulted aerial photography,
and estimated a consumptive use prior to Sage Willow acquisition of the 9,077 acre feet. Based
upon allegations of non use on the Home Place, and those lands to which license no. 33-02090 was
appurtenant, Scanlin concluded the approval of these transfers would increase consumptive use by
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1504 acre feet annually from the pre 1989 consumptive use values. .

37.  Furthermore, in Exhibit No. 20, Scanlin disagreed with the high end consumptive
values for crops irrigated with surface water used by Brockway, and reduced the initial consumptive
use values by 20 percent to account for the testimony of Vance Hawley regarding reduced crop
harvest. He calculated a pre-1989 consumptive use of 8,273 acre feet. He estimated consumptlve
use would increase by 1,809 acre feet after the transfer is approved.

38.  The assumptions by Scanlin are supported by direct evidence and testimony presented
by Vance Hawley and are coupled with a careful review of aerial photography. These factors
provide a more credible estimate of the acres irrigated and the total consumptive use.

39.  Protestant's Exhibit No. 18 proposes prorata reductions in flow rates and acreage
irrigated for each of the applications based on a ratio between the licensed places of use and the
historical places of use as established by Vance Hawley. Despite detailed consumptive use
calculations by two expert witnesses, Mays' proposal is based solely on irrigated acreage
comparisons, not consumptive use comparisons.

40.  Don Isham, a prior officer of the Canal Co. testified that, to his knowledge, the later
in time surface water rights, alleged to be owned and proposed for transfer by Sage Willow, have
been delivered to the Canal Co. for decades. He testified that, although the application for transfer
that moved the water from the Knollin Ranch to the Canal Co. only included the early in time rights,

the Canal Co. was entitled to the rights claimed by Sage Willow because of the long history of
delivery.

41. The watermaster for the Little Lost River testified that in 1993, he delivered some of
the surface water rights claimed by Sage Willow to Sage Willow.

CONCLUSIONS OF LAW

1. The parties agree about most of the facts pertaining to the traditional use prior to Sage
Willow acquiring the property, and the expanded use of Sage Willow following its acquisition.
There is some disagreement regarding the consumptive use calculations of the expert witnesses and
which consumptive use numbers are most accurate. Both parties admit, however, that Sage Willow's
proposal will increase the consumptive use on the Sage Willow property.

2. The first issue to be resolved is whether all or portions of the original water rights
were lost by abandonment or forfeiture. Water Right Nos. 33-02090 and 33-02091 were forfeited
because of non-use for over 20 years. Forfeiture was established by clear and convincing evidence.

3. Furthermore, Vance Hawley unrefutedly testified that the lands described as a place
of use for water rights 33-02090 and 33-02091 were not irrigated, and intentionally reverted back
to dry grazing land following the issuance of the patents from the federal government. His testimony
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establishes the requisite i!ent for abandonment of the water rig@, not requiring a five-year

forfeiture period. I conclude, alternatively, that water rights 33-02090 and 33-02091 were
abandoned.

4, One of the most difficult issues raised in this matter is the status of transfer no. 3785.
The application for transfer was incomplete and contained representations that were not correct.
Dumke explicitly represented, by signing the affidavit, that the right had not been forfeited, and that
there would be no injury or enlargement as a result of the application. An integral portion of the
application, asking whether the applicant knew of any continuous, five year period of non-use, was
left blank. The Department did not independently investigate the possibility of forfeiture. In

addition, the applications for transfer now pending were filed to revise what was previously
approved.

5. There is no evidence that Dumke or Sagewillow fraudulently misled the Department,
or that the transfer is void because of fraud. Because the pending applications for transfer attempt
to correct previously approved transfer no. 3785, and because there were misrepresentations and
omissions of fact in the filing of application for transfer no. 3785, transfer no. 3785 is voided, and
the Department is not bound by the previous approval. Furthermore, although there has been some
development pursuant to transfer no. 3785, Sage Willow constructed two of the pivots prior to
approval of the transfer 3785. Finally, this approval will recognize sufficient water rights to legalize
the use of water by the pivots which were constructed.

6. Because of the reasons set forth above, the finding of forfeiture and abandonment
supersedes the prior approval of transfer no. 3785.

7. The combined testimony of Vance Hawley and Terry Scanlin regarding the total place
of use for the remainder of the Bird Ranch, the Knollin Ranch, and the Frew Place establishes a
historically irrigated acreage of 1,412 acres during a period of at least two decades.

8. The total number of acres authorized for irrigation pursuant to water right nos. 33-
02086 and 33-07018 is 230 acres. The total number of acres authorized for irrigation pursuant to
water right nos. 33-02057 and 33-02083 is 1,176 acres. Combined surface water and ground water
irrigation should not exceed 1,412 acres, except for sub-irrigation. The total number of acres which
can be irrigated by applying water (surface water and ground water) directly to the land is 1,412
acres. The right to irrigate any additional lands described by ground water and surface water rights
in excess of 1,412 acres has been forfeited, except for benefits derived by subwater which will be
discussed later.

9. Applicants do not admit forfeiture or abandonment, but emphasize the doctrine of
resumption of use as a defense against forfeiture. Several Idaho court cases generally mention the
resumption of use defense to forfeiture. Only two of the decisions find that there may have beena
forfeiture, and that resumption of use might resurrect the water right.
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10. Wagoner vl! !Igiﬁgx, 66 Idaho 455, 162 P.2d 400 (@5) was a dispute between a

water right holder who had perfected rights in wells located on federal property, and another settler
who subsequently obtained a patent to the property where the wells were located. More than five
years of nonuse elapsed. When the water right holder unsuccessfully attempted to resume his use,
the subsequent settler, even though he had no water rights in the wells, attempted to block the
resumption by alleging forfeiture. In Wagoner, there was no junior water right holder claiming a
right to the water which was being diverted out of the wells. The resumption doctrine was applied
because there was no intervening claim to the water.

11. In Application of Boyer, 73 Idaho 152, 248 P.2d 540 (1952), a water user attempted
to transfer water rights diverted from the Big Lost River approximately 20 miles downstream. The
protestants alleged the rights were forfeited. Unrefuted evidence established that the water right had
not been applied to the original place of use for several decades, but the evidence also established
that, at least for a portion of that period, water was delivered to the proposed place of use, and
assessments for the delivery of the water had been paid. In its holding, the Idaho Supreme Court
said:

Thus, bills were rendered and payments made by respondent for water delivered by the
District. The District showed no water was deliver to [the old place of use], so the water
must have been, and two of the exhibits show the water was, delivered to the [proposed place
of use).

73 Idaho at 159.

12.  The court seemed to be concluding that the water right was not forfeited because it
was delivered to other lands. Nevertheless, the court subsequently stated, quoting Carrington v.
Crandall, 65 Idaho 525, 147 P.2d 1009 (1944):

" Although statutory abandonment of a water right has occurred, forfeiture is not effective if
after five-year period original owner or appropriator resumes the use of the water prior to
claim of right by a third party.”

73 Idaho at 160,

13.  The court explained the quotation with two inconsistent statements, the first sounding
as if the right had been forfeited but resumed, and the second sounding as if the right had never been
forfeited:

No one claims this particular decreed water by adverse possession and clearly, so far as this
proceeding is concerned, it was in part at least used by respondent on some of his Arco lands

before it was claimed it had been forfeited.
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The trial court wa&tified in holding that water had been s!ed by respondent that he had
not abandoned or forfeited his water rights . . ..

73 Idaho at 160.

14, Other cases discussed the resumption defense, but decided that the right was not
forfeited, Carrington v. Crandall, 65 Idaho 525, 147 P.2d 1009 (1944) (held not abandoned, and was
not a resumption case); Zezi v. Lightfoot, 57 Idaho 707, 68 P.2d 50 (1937) (held burden of proof
on the party alleging forfeiture not satisfied). Another case, Jenkins v. State Dept. of Water
Resources, 103 Idaho 384, 647 P.2d 1256 (1982), held that the right was forfeited, but proof was not
offered regarding the resumption of use defense.

15.  The law does not require that a claim of ownership to the specific water delivered by
a specific water right must be filed prior to resumption of use to prevent the resumption. Language
in Zezi that the use must be resumed prior to other appropriations, and the discussion of movement

up the priority ladder by juntor right holders in Jenkins narrowly limits when a water right can be
resumed after it is forfeited.

16. Recognition of the resumption of use defense would frustrate the doctrine of prior
appropriation in streams where (1) junior appropriators have established water rights and have relied
on water not diverted by a senior user, or (2) in this case, where senior surface water users and other
water right holders have relied on related ground water not diverted by Sage Willow's predecessor.
While the prior appropriation doctrine is crafted to protect water users, by delivering in order of
priority, its requirement of beneficial use of water prevents a water right holder from retaining

unused water rights for a long period of time, and then reasserting the right to the detriment of other
right holders.

17.  Other users are not required to assert a specific claim to the water rights or water
represented by rights held by the user attempting to resume his use. The establishment of a water
right is sufficient claim to the water. The resumption doctrine cannot restore portions of water rights
forfeited by Sage Willow's predecessor in interest to the detriment of other water right holders.

18.  Detailed consumptive use comparisons by both parties implicitly invite the
Department to microscopically look at the application of water upon the place of use and restrict the
future consumptive use based on an estimated consumptive use. Although consumptive use was not
defined by the initial water rights which were licensed or decreed, there is a maximum consumption
which the use of a water right should not exceed. Within the limitation of the maximum
consumptive use value, the water right holder should be able to plant more or less consumptive crops
depending on his needs. Furthermore, there ought to be some incentive for increasing the efficiency
of application. Finally, if there is a pattern of rotation within the farming operation, a portion of a
right should not be lost because a water right holder's crops did not consume the maximum
consumptive use value.
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19.  Ifthe Depa&ent evaluated the consumptive use mi&copically, the Department
would be required to:

a. Determine the traditional acres irrigated;

b. Determine how much water was traditionally consumed by crops grown on those
acres;

c. (i) evaluate how much more efficiently the proposed method of irrigation is or,
(ii) evaluate how much more water will be consumed by the anticipated crop use;

d. (i) further reduce the acres irrigated to prevent increased consumption, or
(ii) further reduce the volume and flow diverted to prevent increased consumption.

20.  Because the protestant proposes restrictions based on historical acres irrigated, not
based on consumptive use, the Department declines, in this case, to limit the total diversion based
on increased consumptive use which may result from improved efficiency of water application.
Total diversion volumes and consumptive uses values will be assigned according to Department
standards. Flow rates will be reduced to a rate of 0.02 cfs per acre unless Sage Willow can
demonstrate the need for addition volume or diversion rate.

21.  These applications for transfer can only be approved if the applicant identifies 1,412
acres to which water will be physically diverted and applied by some means other than subirrigation.
Annual volume for physical diversion, delivery and application should be limited to 4,942 acre feet.
Annual consumptive volume should be limited to 3,530 acre feet. The diversion rate should be
limited to 28.24 cfs.

22. A proposal identifying 1412 acres, and the individual rights that will be appurtenant
to the lands, must be submitted to the Department. The Department will allocate volumes and
diversion rates to each right.

23.  As part of the proposal, the applicant may continue to derive the benefits of
subirrigation from ponds and return flows to the Little Lost River, provided the ponds or the return
channels are not reconstructed to increase the subirrigation beyond the acreage traditionally
subirrigated. Water shail not be diverted from groundwater for the sole purpose of filling ponds or
subirrigating. Surface water can only be diverted for root zone storage (presumably subirrigation)
pursuant to license 33-02133 when all prior surface water rights are being satisfied.

24,  Water rights cannot be obtained by adverse possession if the rights are being
delivered by a watermaster in a water district. Idaho Code § 42-607.

25.  The Canal Co. is not entitled to ownership of water rights alleged to be owned by
Sage Willow.
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. ORDER .

IT IS HEREBY ORDERED that Transfer No. 3785 is VOIDED.

IT IS FURTHER ORDERED that License no. 33-02090 and license no. 33-02091 and
portions of all other rights diverted and directly applied to lands in excess of 1412 acres are
FORFEITED. Alternatively, License no. 33-02090 and license no 33-02091 are ABANDONED.

IT IS FURTHER ORDERED that Applications for Transfer Nos. 4221, 4222, 4223, 4224,
4225, 4226 and 4227 are CONDITIONALLY APPROVED provided the applicant not irrigate
more than 1,412 acres within the place of use proposed by the applications, and the applicant
complies with the following:

1. A proposal must be submitted to the Department of Water Resources on or before
November 1, 1995. The plan must be submitted to the protestants for review and
comment. Comments must be submitted to the Department and to the applicant one
month following submittal of the plan. A hearing may be requested by either party
within sixty (60) days of submittal of the plan.

2. Failure to submit the plan is cause for the department to deny the application for
transfer.

IT IS FURTHER ORDERED that he Department will issue another recommended decision
if additional testimony is required. If not, the Department will issue a final decision after the
proposal is submitted.

DATED this 22— __ day of May, 1995.

D

GARY SPACKMAN, Hearing Officer
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. CERTIFICATE OF MAILING .

=4
I HEREBY CERTIFY that on ﬂus,a3'; day of May, 1995, I mailed a true and correct
copy, postage prepaid, of the foregoing RECOMMENDED ORDER to the following:

Sage Willow, Inc.

HOLDEN KIDWELL HAHN
& CRAPO

P.O. Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Boise, ID 83701

C Nyt 2 Usrbrmpc e
?fLIE L. YARBROUGH
enior Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NOS. 4221,
4223, 4224, 4225, 4226 &
4227 IN THE NAME OF
SAGEWILLOW, INC.

ORDER DENYING
PETITION TO
AMEND PROTEST

e T

On January 18, 1995, the Blaine County Canal Company
petitioned the Department to amend its protest against the
Sagewillow transfer. The petition sought to add issues regarding
the expansion of water and land and of forfeiture.

Blaine County Canal Company has participated as a protestant
from the outset. It received copies of correspondence from the
parties, and was notified of conferences conducted by the
Department. As late as the prehearing conference conducted in
November 1994, at which the petition for amendment filed by Mays
was discussed, Blaine County Canal Company was apprised of
additional issues that might be raised at the hearing.
Nonetheless, the Canal Company d4id not move to amend its protest
until less than two weeks prior to the hearing.

The Department should 1liberally allow the amendment of
pleading, but the amendment should not be allowed when the petition
is filed so close in time to the hearing that the applicant does
not have reasonable time to explore the allegations of a party
seeking the amendment. Furthermore, Blaine County Canal Company
was not surprised by these issues, and has alleged no basis for the
late filing of their petition.

IT IS HEREBY ORDERED that the petition to amend protest filed
by Blaine County Canal Company is DENIED.

Dated this _Z/ - day of January, 1995.

By Spathornr

Gary SfacKman
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I hereby certify that on this Zf?*ﬂ“ day of January, 1995, I
mailed a true and correct copy, postage prepa?d, of this order
denying petition to amend protest to the following:

Sagewillow, Inc.

C/0 Holden, Kidwell, Hahn & Crapo
PO Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer
Givens, Pursley & Huntley
PO Box 2720

Boise, ID 83701

o Uuodl o

Kris Rhodes
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE QF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NOS. 4221, ) ORDER AMENDING
4223, 4224, 4225, 4226 & ) PREHEARTING SCHEDULE
4227 IN THE NAME OF )
SAGEWILLOW, INC. )

)

By motion to amend prehearing schedule, the protestants refer
to a schedule for exchange of exhibits of which the hearing officer
was unaware. The original deadline for the exchange of exhibits
was January 16, 1995. The protestants request until January 27,
1995, to prepare and serve exhibits on all parties.

Having shown good cause for the additional delay:

IT IS HEREBY ORDERED that exhibits shall be exchanged by the
various parties on or before January 27, 1995.

J

g
Dated this _ €23 day of January, 1995.

e il

Gary SpAckman
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I hereby certify that on this 4%53V day of January, 1995, I
mailed a true and correct copy, postage prepaid, of this amended
order to the following:

Sagewillow, Inc.

C/0 Holden, Kidwell, Hahn & Crapo
PO Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer
Givens, Pursley & Huntley
FO Box 2720

Boise, ID 83701

P Kdodios

Kris Rhodes
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR TRANSFER NOS. 4221, ) ORDER GRANTING PETITION
4223, 4224, 4225, 4226, & ) TO

4227 IN THE NAME OF ) AMEND PROTEST
SAGEWILLOW, INC. )

)

On December 3, 1993, James Mays and Mays Land & Livestock
(Mays) protested applications for transfer filed be Sagewillow Inc.
(Sagewillow). 1In the text of the protest, Mays identified three
applications for numbered transfer, 4224, 4225 and 4226. These
applications for transfer were the application numbers given to
Mays’ counsel when he inquired of the Department regarding the
Sagewillow applications.

Mays objected to the application for transfer on the basis of
material injury, expansion, increase in consumptive use, and
alleged the transfers, if approved, would not be consistent with
conservation of water resources in the state of Idaho.

On March 21, 19894, Mays petitioned the Department to amend his
protest. The motion asked that the original protest be extended
to apply to four additional applications for transfer, numbered
4221, 4222, 4223 and 4227, which were not identified as Sagewillow
applications during the initial inquiry. The motion to amend the
protest does not set forth additional grounds for protest. It
implies that the original protest criteria will be extended and
applied to the other applications for transfer if the petition is
approved.

The Department did not rule immediately on the motion to amend
the protest.

A letter dated March 17, 1994, written by Mike Creamer,
counsel for Mays, to Ron Carlson of the Department, described in
detail several legal issues which would probably be raised at the
hearing, including the issue of forfeiture. The letter was carbon
copied to Kent Foster, counsel for Sagewillow. Furthermore, in a
letter written by Kent Foster to Harold Jones of the Department,
dated March 21, 1994, Foster recognizes that forfeiture was raised
as an issue by Mays.

The parties carefully briefed the issues, and I will not
recite in detail from the memorandums.

The Department has a responsibility to review all of the
criteria under Idaho Code § 42-222, whether the application is
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protested or not. The Department is interested in all facts which
relate to issues affecting the application for transfer, and should
liberally accept information that pertains to these issues. The
Department must also grant the applicant a chance to present its
case, and fairly respond to information which the Department
receives, or which will be presented at a hearing.

Rule 305 of the Rules of Procedure states that pleadings
should be 1liberally construed, and that the pleadings may be
amended. The philosophy of liberality should apply to motions to
amend. Furthermore, a defect in a pleading caused partially by the
Department not providing all the information requested should be
correctable.

As an analogous comparison, the Department may grant
intervener status to a petitioner if the petiticn is filed at least
14 days prior to the date of the formal hearing or prehearing
conference. Even if a protestant is prohibited from amending its
protest to broaden the scope of the protest, intervention could
easily be granted, and the protestant could assume a role of a full
party regarding all of the applications.

I £ind Mays properly filed a motion to amend its protest, and
the facts and the Department rules support approval of the
amendment. Furthermore, the protest, the motion to amend and
subsequent correspondence identified detailed factual and legal
issues that might be raised at the hearing.

IT IS HEREBY ORDERED that Mays’ motion to amend the protest
GRANTED.

IT IS FURTHER ORDERED that copies of exhibits should be marked
and distributed to the parties prior to the hearing. The applicant
should use alpha characters to mark its exhibits; the protestants
should use numbers with its name preceding the number (i.e. Mays #
1, or Canal Co. #1).

IT IS FURTHER ORDERED that if the applicant feels the lateness
of this order grants insufficient time to develop its case, or
feels it has been surprised by any of Mays’ allegations, or is
uncertain regarding the basis of Mays’ protest, I will entertain a
motion to continue the hearing, and extend discovery to allow
Sagewillow to prepare and present its case.

IT IS FURTHER ORDERED that the hearing scheduled for January
31 and February 1, 1995, shall be held as scheduled, unless a
petition is received from the applicants at least five days prior
to the hearing date. +%¢

Dated this _4!'™ day of January, 1995.

ﬁmaém J

Gary (fpatkman
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I hereby certify that on this fé%rk‘ day of January, 1995, I
mailed a true and correct copy, postage prepaid, of this order to
the following:

Sagewillow, Inc.

C/C Holden, Kidwell, Hahn & Crapo
PO Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer
Givens, Pursley & Huntley
PO Box 2720

Boise, ID 83701

Vosey o adloo

Kris Rhodes
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(b) Roeky Run: 100 inches, June 1 1908 that sa16.5 IR
source of supply is not tributary to Little Lost River. ﬁ;} (*rYSE;

Spring Creek: 220 inches, 'June 1, 1908, 33 E:'ﬂ(ﬁa;" ""lﬂ_,
Point of diversion:
to be used-upon and appurtenant to:
(Sunny Bar Ranch).  The Northwest quarter and the West
half of the Southwest quarter, Section 29; and the West half of the
Northwest Quarter of Section 32, Township 8 North, Range 28 East of
the Boise Meridian,
(6) TLittle Lost River: 500 inches, June 1, 1891.33'*00@&
Point of diversion: | "
to be used upon and appurtenant to:
(Bird Rench). The Southeast quarter of the Northwest
quarter, the Southwest quarbter of the Northeast  quarter, the South-
west quarter and the Vest half of tke Southeast gquarter, Section 34,
Township 8 North, Range 27 Fast of the Boise Meridian.
(a) Little Lost River: 160 inches, June 1, 1908, -CG{G9Y-
Point of diversion:
to be used upon and appurtenant to:
(Home Ranch - Conger Entry) The East half of the North-
west quarter, the Northeast quarter of the Southwest quarter and the

Northwest gquarter of the Southeast quarter of Section 7, Township 7,
North, Range 28 East of the Boise Meridian,

(e) Spring Creek: 140 inches, October 1, 1906,335(04 ’?O’M
Point of diversion:-
to be used upon and appurtenant to:

(A. M. Myrup Homestead) The South half of the South half
of Section 7, Township 7 North, Range 28 East of the Boise Meridlan.

-
(£) Spring Creek: - 160 inches, March 15, 1909, GF 0&?-&53"
Point of diversion:
to be used upon and appurtenant to:
(A. M. Myrup'Desert Tntry) The Southeast Quarter of the
Worthwest quarter, the Southwest quarter of the Northeast quarter and
the North half of the Southeast quarter, Section 18, Township 7 North,
Range 28 East of the Boise Meridian. .
(g)  Tittle Lost River: 40 inches, May 1, 1908, J3. GOYB3
Point of diversion:

to be used upon and appurtenant to:

The Northwest Quarter of the Southwest Quarter, Section 7,
Township 7 North, Range 28 East of the Bolse Meridian.

(h) Spring c reek: 320 11ﬁ;hes~, pril 1, 1912, 33 0:0'?33\?\

Point of diversion: 19 f

40 be used upon and eppurtenant to: ﬁﬂﬁi??gﬁm
1R,




MEMORANDUM

TO: FILE_33-00073 A B,0
FROM: PAM SKAGGS (24

RE: TRANSFER #4334 4305« 4326 ¥ I

'DATE: _|1-5-93

Original fTransfer Application, Form and correspondence
regarding the above referenced Transfer is located within

file # 33-0001284A. B«



WR5812NP . IDAHO DEPARTMENT OF WATER RESOURCES. DATE: 08/16/93
SELECTION-FILE: ANDREGG- 1046456 WATER RIGHTS SUMMARY REPORT PAGE: 2

WR-NUMBER:  33-00071 (cont'd)

FLACE OF USE LEGAL DESCRIPTION FOR: IRRIGATION

NE N SW SE
NENE NWNE SWNE SENE : NENW NwNW SWNW SENW : NESW NWSW SWSW SESW : NESE NWSE SWSE SESE @
T R S:LtAcLtAc Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac =
07N 28F 18 : 1 : 1o fol 1 :
DECREE PLAINTIFF: BLAINE COUNTY INVESTMENT CO.
DECREE DEFENDANT:  ROBERT G. MAYES, ET. AL.
REMARKS: P/D & P/U INCOMPLETE.
WR-NUMBER: CURRENT OWNER: PRIORITY DATE: STAGE:
33-00072 MERCHANTS TRUST & SAVINGS BANK 05/01/1908 DECREED
SQURCE: LITTLE LOST RIVER TRIBUTARY: SINKS
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION 0.800
TOTAL: Q.800
PLACE OF USE LEGAL DESCRIPTION FOR: IRRIGATION
NE N SW SE
NENE NWNE SWNE SENE : MNENW NWNW SWNW SENW : NESW NWSW SWSW SESW : NESE MNWSE SWSE SESE @
T R 8§ :LtAcLtAc Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac :
O7N 28E 7 : : : 1 .

DECREE PLAINTIFF:  BLAINE COUNTY INVESTMENT CO.
DECREE DEFENDANT:  ROBERT G. MAYS, ET. AL.

e S e EE e ============= ZRETESFEIEIE

WR-NUMBER: CURRENT OWNER: PRIGRITY DATE: STAGE:
33-00073 MERCHANTS TRUST & SAVINGS BANK 0470171912 DECREED
SOURCE: SPRING CREEK TRIBUTARY: LITTLE LOST RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
IRRIGATION &.400
TOTAL: 6.400
PLACE OF USE LEGAL DESCRIPTION FOR: IRRIGATION
NE N Sk SE
MENE NWNE SWNE SENE : NENW NWNW SWNW SENW : NESW NWSW SWSW SESW : NESE NWSE SWSE SESE
T R S : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac

07N 28 8 :

DECREE PLAINTIFF:  BLAINE COUNTY INVESTMENT CO.
DECREE DEFENDANT:  ROBERT G. MAYES, ET. AL.

REMARKS: P/D & P/U INCOMPLETE.



