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- W e e May 16, 1”_

Rey Ls Re Hawley

Don C, Archibald, Ass't, Vice Pres,
Utah Mortgage Loan Corporation
357 "r® Street 7

~Idaho Falls, Idaho

Deay Mrs Archibald:

; April 12th we sent you abstracts of water rights in the name of
Le Ry Hovley, : :

We find errors in the second narapraph of the letter in ‘the
storege water right, winter irrigetion, which should have been as followss:

License loe R=0833 was isswed %o 1. K, Howley for 2960 acre
feet of water to ate acres in 8oy, Seads 53 Sﬁﬁ‘:‘, S%‘Hfi,
g, Sec, E‘E&nx&, NEZWz, SBVNg, Sig, WiSki, Sece 83 SWiSi:, Sete 17

NES, SBQIWS, NESEY, Sec, 18, all in Ty 7 Ney He 28 B3 SHEL, SEINWi,
NE{SVS, SEY, Soce 12) MESNES, Sece 13, Tu T Nag fe 27 By Water o b
diverted equally from Upper Springs Creek and Little Lost Rivers The
engineer's report shows that other lands were being irrigated, however
;l;: were not included in the permit so were excluded from the Vater

NSC e

Very truly yours,

GEO, N, CARTER
_ State Reelamation Engineer

Bys

RALPH W, THOMAS, Deputy
State Reclamation Englneer

PA33




May 15. 1962

Re: ILicense No, 21362
Pemit Nos R4003) = Le R+ Hawley

8§22
Don C, Archibald, Ass't. ViceePres,
Utah Mertgage Loan Corporation
357 "F Street
Idaho Falls, Idaho
Dear Mre Archibald:
Enclosed is departmental receipt No. 31056,

in the amount of $2,75, covering fees for the abstracts mailed to
you on April 12th on the above numbered permits,

Very truly yours,

GEO. No CARTRR
State R clamation Engineer

Byt

(Mrs.) Edna P, Rule
Chief Clerk

EPHsew

Enee mipb




= April 12, 1962
RE: L, R, Hawley |
Don €, Archibald, Assistant Vice Prosident
Utah Mortgoge Loan Corporation
357 " Street
Idaho Falls, Idaho

Dear Mr, Archibeld:

 Enclosed are eight sheets, abstract of decresd water rights from Little

Lost River and tributeries, You will note that there have been a number
of transfers of water right where the decreed arcunt of water is enclosed

( ) and balance is shown, if any, to she land where the water was originally

- decreed, The rights you are interested in probably start on page 6,

A e v
&y M:TM—:V‘

- Bisw}, sec, 1y NEL, U

333 2960 Me Ft
Pernit. No, R=583 was issued to L, R, Hawley for)14B80 acrefeet of soil ?
root zone storage in the SE0W;, Sec, 53 540}, 5§, Sec. 7§ Wiy WESH, Veww s'wu, 5w
Sec, 8; SI'P){S&&, Sece 17; %s HéSEg', Sec, ]j,p T 7 Ney Re 20 E.yBalleg SZNE;JE’?“" 43

wSME, \EiSwl, SEL, Sec, 12; WBRNEL, See. 13, Ts 7 Nes Re 27 BuyB,i, from

Upper Springs Creek and Little Lost River,
License Ho. 21362 was issued to Lawrence R, Haw for 24,0 c.i,8, priority

February 1, 195Q, from wells in the NBJUE}, mwiiB}, SE{SLi, NEIil, -Sec, 12§
SWLSWe, WigSy, Seey T, To T Ny Ry 27 L,uB., to irrigate 1483 acres in -
%«w&, SWal%, EiSWL, SE3SEL See, 12 zagum%} NEJNWy =
Sec, 13, T, 7 Ney E, 27 B,\B,MM.; N3, Sec. T3 WAIEL, Wwiawi, Wies), Sec. §r >
S %l Sec, 1?3';?]"%- S.E&'ui, SiNE: NESEy; Sec, 183 T, 7 'Hti‘ﬁo 20 BuyBilieg
SWHEZ, SEJNG, SWS, 'ﬂm. Sec. 3L il- 8 U, Re 27 BoyBal, :

.License No, G-27052 was issued to Lawrence R, Hawley for 5,0 c.f.8.,

priority August 23, 1957 from the same wells to the same lands as Licénse

- No, 21362

Fees for the abstract sheets and above i'ighta total $2.75 whieh you m :
rerit to this office, ' ' ‘

Very truly yours,

GEOC, N, CARTER
State Reclamation Engineer
By . :

Ralph W, Thomas :
Deputy State Reclamation Engineer

RWT s
Enc, abstract

o et |
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INSTRUCTIONS TO EXAMINERS

. Always carefully note the location of
the point of diversion and accurately
plat same.

. When proof is for beneficial use,
carefully check up the number of
acres actually irrigated in each forty
and accurately plat same.

. Make a map showing the correct
location of streams and ditches,
and the irrigated lands, and any
adjacent permanent landmarks, such
as towns, lakes, large streams and
public roads. )

4. If any unusual conditions are dis-

covered, make plain statement of
them under remarks.

b. Always see the holder, if possible,

and go over the whole ground with
him and make your report only upon
actual existing facts and conditions.

6. Give general characteristics of soils,

topography, and crops raised.

L. R. Hawley
Howe; Idaho

Permit No... R=833 ... ...

%

) /4 1 N < )]
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ottt R of The Arco Advertiser,

a weekly newspaper of general ci reulation, published weekly at
Arco; Idaho, since Mareh 1909, do solemnly swear that a copy
of this notice, per clipping attached, was published wezkly in

the regular and entire issue of said newspaper, and not in any

supplement thereof, for ___four ______ ~-- consecutive weeks,
: 3 3 1ME e 1. ] 4 |
commencing with the issue dated ._June 29, 1951 __________

. . . TeTer N O
and ending with the issue dated _July_20, 1951.

}%(A«J,Qa’f e

= 5 - s r)f;.b
Subseribed and sworn to hefore me this 20th

e =Ry L,

Residence. Arco, ldaho.

My eommission expires__Dec. 20

| NWY, SWYX, SEY Sec. 8, SW 1/4

NOTICE OF PROOF OF
COMPLETION OF WORKS

and

. APPLICATION OF WATER TO
] BENEFICIAL USE

| Notiee is hereby given that at
10:00 A. M. on the 28th day of
July, 1951, at Arco, County of
Butte, State of Idaho, hefore C. A.
Bottolfsen, Notary Publie, proof
will be submitted of the comple-
tion of works for the 50il root zone
| storage of 4,640 acre feet per an-
num of the waters of Little Lost
River and Upper Spring Creek and
| of the application to beneficial use
| of said water, in accordance with
| the terms and conditions of Permit

No. R-833 heretofore issued by the
Department of Reclamation of the
State of Idaho. i
1. The name and postoffice ad-
dress of the person or corporation
| holding said permit are L. R. Haw-:
ley, Howe, Idaho.,
2. Said works will be fully com-
pleted on the date set for such
completion, and the amount of wa-
ter which said works are capable |
of conveying to the place of use, in
accordance with the plans accom-
panying the application for such
permit, is 4,640 acre feet per an-
num,
3. The use to which said water |
has been applied is ground storage
during winter months for winter|
irrigation, and the amount applied |
to beneficlal use is 4,640 acre feet
per annum j
4. The place where said water is
used is SE% SWY% and SWYy |
SEY Section 5; All of Section T
W3 NEY, NE% NWY4%, S%

SW' Section 17, S% NE, SEY |
NWY4, N% SE% Section 18; NW 4
NEY, N% NWZ% Section 20;|

Township 7 North, Range 28 East, i
B. M.; NE%, EY% NWY, E%i;
SW and SEY% Seetion 12: N
NEX, NEX% NW1, Section 13: \
Township T North, Range 27
East, B. M.; SW¥& NEY, SE%-%
NWX, SWi and Wk SE% Sec-||
tion 34, Township 8 North, Rangej
27 East, B. M. - i}
The date of priority which said|
user is prepared to establish is | &
June 22, 1949, |
MARK R. KULP, ;
State Reclamation Englneer. [

(Pub June 29, July 6, 13, 20, 1951)




Affidavit of Publication

I - James W. Martin ____of The Arco Advertiser,

a weekly newspaper of general circulation, published weekly at

|
|
|
|

il Arco; Idaho, since March 1909, do solemnly swear that a eopy
|
i ol this notice, per clipping attached, was published wieekly in
i the regular and entire issue of said newspaper, and not in any
I
[

supplement thereof, for ____foup

otary Publie:

| Residence. Areo, Idaho.

| ) . 4 — ’-‘-
il My commission e_\'pul'(-‘s__(___g_wg___, 195%

| JuL 91951
i\ ariment of Reciamation

NOTICE OF PROOF OF
COMPLETION OF WORKS

and
APPLICATION OF WATER TO
USE

Notice is hereby given that
10:00 A. M. on the 928th day g§
July, 1951, at Arco, County of
Butte, State of Idaho, before C, A.
Bottolfsen, Notary Public, préof
will be submitted of the comple-
tion of works for the soil root zone
storage of 4,640 acre feet per an-
|pum of the waters of Little Lost
| River and Upper Spring Creek and
| of the application to beneficial use

of sald water, in accordance with
the terms and conditions of Permit
go. 112833 heretofore issued by the

cpartment of Reclamation ¢
State of Idaho. e

The name and postoffice ad-

ter which said works are capable
of conveying to the place of use, in
accordance with the plans accom-
panying the application for such

num.
| 3. The use to which said water
' has been applied is ground storage
during winter months for winter

irrigation, and the amount applied |.

to beneficial use is 4,640 acre feet
per annum

4, The place where said water is|

used is SEY% SW4% and SW4
SE% Section 5; All of Section 7,
W% NE4W, NE%W NW4, 8%
NWl, SWi, SEY Sec. 8, SW 1/4

SW14 Section 17, S NE%, SE% |
NWi, N1z SEY% Section 18; NW¥% |-

NE%, N% . NWw% Section 20;
Township 7 North, Range 28 East,
B, M.; NEY%, E¥% NW4%, E%

SW¥% and SE¥% Section 12; Nia |
NEY%, NEY4 NW4, Section 13;}

Township 7 North, Range 27

‘East, B. M,; SW¥% NEY%, SE% |

NWY%, SW4 and W' SE% Sec-
tion 34, Township 8 North, Range
27 East, B, M. kg

The date of priority which said !
user is prepared to establish is
June 22, 1949,

MARK R. KULP,
State Reclamation Engineer.

permit, is 4,640 acre feet per an-|

(Pub June 29, July 6, 13, 20, 1951) |
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WR5747NP IDAHO !PARTMENT OF WATER RESOURC’ DATE: 04/02/96

WATER RIGCHTS NUMBER INDEX PAGE: 1
WATER RIGHT ' NAME CFS
NUMBER
33-02133 '

Split into 33-02133A/B/C by Trans. Nos. 4224, 4225, and 4226.
33-02133A SAGEWILLOW INC
33-02133B SAGEWILLOW -INC

33-02133C SAGEWILLOW INC



I 4|

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NOS. 4221, 4222, 4223, 4224, ) FINAL ORDER
4225, 4226 AND 4227 IN THE NAME OF )
SAGE WILLOW, INC. )
)
INTRODUCTION

Sage Willow, Inc. (Sage Willow) filed seven applications for transfer with the Idaho
Department of Water Resources (Department). The applications propose changing the place of
. use for several surface and ground water rights. The multiple applications were filed to define
portions of various ground water and surface water rights that would be appurtenant to each of
seven independent delivery systems. A map depicting the system described by each application is
attached at the end of this decision. Some of the applications were protested by the Blaine
County Canal Co. (the Canal Co.), James Mays, Mays Land and Livestock Co. (collectively
referred to as "Mays") and Simplot Land and Development Co. Simplot Land and Development
Co. subsequently withdrew its protest. '

After expiration of the protest period Mays discovered they had not protested all of the
applications for transfer filed by Sage Willow. Mays filed a motion to amend the protest to
include protests opposing all of the applications for transfer and to add issues of forfeiture and
enlargement to the issues raised by the original protests. The motion to amend was granted prior
to the hearing.

On January 18, 1995, the Canal Co. filed a motion to amend its protests. The hearing
officer initially denied the motion to amend from the Canal Co. because it was untimely. At the
hearing, however, the hearing officer revoked the order denying the motion to amend and granted
the motion to amend. The Canal Co. and Mays participated as full parties in all the proceedings.
A hearing regarding the protest was conducted on January 31 and February 1, 1995.

A recommended order was issued on May 22, 1995. Counsel for Sage Willow timely filed
a petition for reconsideration that the hearing officer granted. The order granting reconsideration

limited reconsideration to two (2) issues: P
T e e
FINAL ORDER - Page 1 REHEN B
R G0 72



1. Whether use of water pursuant to water right no. 33-02091, although
previously transferred/abandoned, should be recognized because of the approval of
transfer no. 3785, which was approved in 1992.

2. Whether the number of acres authorized for irrigation pursuant to rights
nos. 33-02086 and 33-07018 should have been reduced solely on the basis of
Terry Scanlan's testimony.

Briefs were to be filed regarding the petition for reconsideration on or before July 14, 1995.

Sage Willow requested a transcript of the record, and after issuance of the order granting
reconsideration, the parties agreed to delay briefing until the transcript was prepared. The parties
both filed briefs on or about September 1, 1995,

An amended recommended order (ARO) was issued on November 7, 1995. Sage Willow
filed a second petition for reconsideration which was denied.

Sage Willow filed exceptions to the amended recommended order, and Mays filed a brief
in response to the exceptions. The exceptions will be discussed in the following analysis portion
of the decision. Findings of fact, conclusions of law and the order will follow the analysis section.

ANALYSIS

Sage Willow filed exceptions to the amended recommended order as follows:

(1)  The ARO misinterprets the resumption of use doctrine and its application
to any portion of the water rights that may have been unused for a period of five or
more years, but have since been resumed,;

(2) The ARO improperly concludes that transfer number 3785 can, and should,
be voided; and

(3)  The ARO improperly concludes that only 230 acres have historically been
irrigated on the Frew Place, rather than 260.

Resumption of Use

Sage Willow alleges several elements must be satisfied before a resumption of use after
forfeiture can be defeated:

FINAL ORDER - Page 2
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1. A new water right must be established by appropriation that will prevent a
resumption of use.

2. A new water right established by appropriation to prevent a resumption of use
must be established after the five (5) year forfeiture period has run. Water rights perfected with
dates of priority between the pnonty of the alleged forfeited right and the date when forfeiture
occurred cannot prevent a resumption of use.

3. Use of water must be by adverse possession, There must be open and notorious
use, and the notice must be directed toward the original owner.

4. . A person wanting to appropriate the forfeited water cannot simply sit by and wait,
holding a water right in the ladder of priority. He is required to do something affirmative once the
right in question has been forfeited.

5. A forfeited water right can be resumed until it is declared forfeited by a competent
authority. ‘

There must be an appropriation of water with an intervening priority date that will be
injured by the resumption to prevent a resumption of use. All of the other criteria proposed by
Sage Willow are inconsistent with the prior appropriation doctrine.

If 2 new appropriation is required, a water user holding a water right with a date of
priority between the priority of the alleged forfeited right and the date of forfeiture who wanted to
improve his water supply would be required to file another application for appropriation. If the
new appropriation assumes its place in the order of priority, water users with earlier in time
priority water rights would receive the excess water. This result would require that a water user
would be required to file for a new appropriation simply as a matter of form to receive water
which he would have received pursuant to the priority system anyway. This is promoting form
over substance.

Idaho Code § 42-222(2) states that when a water right is forfeited the water right reverts
back to the state and is subject to appropriation. If the water reverts back to the state upon
forfeiture, and is subject to appropriation, the original owner has no title to.a water right that can
be acquired through adverse possession. To allow a person to gain ownership of a water nght
after it has been forfeited is inconsistent with the doctrine of prior appropriation.

Sage Willow argues that the owner of an existing water right with a date of priority later
than the alleged forfeited right cannot sit and wait to defeat a resumption of use, but must act
affirmatively as described above. This theory would require a water right holder on a stream to
continuously monitor the uses of water of all the users up and fﬂow,n a river, hoping to improve his

FINAL ORDER - Page 3 L e T
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water supply. When continuous monitoring reveals a forfeited right, he must file an application
for a new appropriation of water, in addition to somehow taking the water of another person
openly and notoriously, even though he may be diverting that water several miles upstream or
downstream from the point of diversion for the water right alleged to be forfeited. This kind of
requirement is outside of the law. A water user who has forfeited his water rights should not be
allowed to resume the right where junior users have come to rely on the water made available as a
result of the forfeiture.

Finally, Sage Willow argues that a resumption of use cannot be defeated unless forfeiture
is declared prior to the time the resumption occurs. Recognition of this theory would result in a
race for declaration of forfeiture prior to any resumption.

Sage Willow analyzes the Idaho cases on resumption of use along with cases from other
jurisdictions. Sage Willow argues convincingly that Application of Boyer, 73 Idaho 152, 248
P.2d 540 (1952) recognizes resumption of use for a right diverted from a fully appropriated
stream long after the forfeiture period had expired. In Bover, the protestants produced evidence
that the water rights allegedly forfeited had not been used for several decades. The evidence also
showed that use of water under the right had been resumed only a short time period prior to
consideration of the application for transfer by the State Reclamation Department (predecessor to
theDepartment of Water Resources). Sage Willow argues that the hearing officer misinterpreted
the case and its finding by implying that the right may never have been forfeited because the water
was used on a different place of use. Sage Willow argues that the right was forfeited, but

_resumed, even though there were intervening water rights.

The Bover case leaves some questions about when a forfeited right can be resumed and
whether some of the earlier requirements raised by Sage Willow, such as adverse possession, must
be proven. Rather than argue about the interpretation of the language and whether the water
right was forfeited and resumed or was never forfeited, the better analysis is that Bover never
addressed any issues of injury to other water rights because of the resumption of use. Boyer did
discuss the injury to other water users that might occur as a result of Boyer not being required to
pay assessments once the water right was moved out of the Big Lost Irrigation District canal
system,

The issue of injury is central to the considerations of the Department in reviewing an
application for transfer. There was uncontroverted evidence presented at the hearing that Sage
Willow’s resumption of use would enlarge the traditional use of water on the lands now owned by
Sage Willow, would deplete stream flows in the Little Lost River, and would make further
demands on the ground water resources of the basin. The Department will not ignore the
injurious effects on other water users that will be caused by Sage Willow’s diversion and use of
water beyond the traditional use of water on t Jangs acquired by Sage Willow. The original
holding regarding the resumption of use in the ended‘%eemunended order will not be changed

FINAL ORDER - Page 4




VYoiding of Transfer No. 3785

The ARO held that transfer no. 3785, previously approved by the Department in 1992,
should be voided. The transfer approved moving the point of diversion and place of use for water
right no. 33-02091. At the hearing on the applications for transfer now pending, evidence was
presented to show that water right no. 33-02091 was forfeited prior to the approval of transfer
no. 3785.

The ARO recognized administrative res judicata. The Department should not entertain
duplicative “claims” or “issues” except under extraordinary circumstances. The purpose for res
Judicata before administrative agencies is similar to the purpose before the courts: (1) to prevent
hitigation of the same matter with inconsistent results; (2) to avoid repetitious litigation; and (3) to
avoid the harassment of repetitive claims, The Department should exercise restraint in disturbing
a prior decision. Nonetheless, the Department of Water Resources is charged not only with
deciding what should be done where there are disputed proposals for use of water before the
Department, but also with general oversight of the water resources of the state of Idaho. Because
of its oversight responsibility, the Department should have wider latitude in setting aside a prior
decision.

Sage Willow asserts that the ARO did not sufficiently analyze res judicata, and its
component parts. The Idaho Supreme Court has adopted the Restatement (Second) Judgments
(1982). Res judicata is divided into two component parts, claim preclusion and issue preclusion.
Claim preclusion prevents a party from pursuing other remedies "with respect to all or any part of
the transaction . . out of which the action arose.* Aldape v. Akins, 105 Idaho 254, 259, 668 P.2d
130 (1983). Issue preclusion, or collateral estoppel, “bars the relitigation of issues actually
adjudicated and essential to the judgment in a prior litigation between the parties.” Aldape at 256,

The most compelling reason for voiding transfer no. 3785 and reviewing water right no.
33-02091 against the test of forfeiture is set forth in Section 28 of the Restatement:

Although an issue is actually litigated and determined by a valid and final
judgment, and the determination is essential to the judgment, relitigation of the
issue in a subsequent action between the parties is not precluded in the following
circumstances: :

(5)  Thereis a clear and convincing need for a new determination of the issue
(a) because of the potential adverse impact of the determination on the public
interest or the interest of persons not themselves parties in the initial action, (b)
because it was not sufficiently foreseeable at the time of the initial action that the

FINAL ORDER - Page 5 A i e
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sought to be precluded, as a result of the conduct of his adversary or other special
circumstances, did not have an adequate opportunity or incentive to obtain a full
and fair adjudication in the initial action.

Restatement (Second) of Judgments § 28.

At the hearing for the now pending transfers, the evidence showed that there would be
adverse impacts to the public interest and interests of water users not parties to the initial action if
the approval of transfer no. 3785 is not reconsidered.

Sage Willow criticizes the Department for discussing some equitable reasons why transfer
no. 3785 should be reconsidered. These reasons included a short time period since the approvai
of transfer no. 3785, the expenditure of money by Sage Willow prior to approval of transfer no.
3785, the attempt in the pending transfers to correct a misdescription of the place of use in the
approval of transfer no. 3785, and the omissions regarding questions of forfeiture on the
application for transfer form, Sage Willow alleges these facts should not be considered by the
Department.

Sage Willow supplemented its submittal of legal authority on January 2, 1996. In the
supplemental brief, Sage Willow quotes Keller v. Magic Water Co., 92 Idaho 276, 441 P.2d 725
(1968). The Keller court states that principles of equity should be applied in determining whether
issues before the Department should be reconsidered. It raises three of those equitable issues: (1)
the long period of time which had expired since the permit approval, (2) the substantial sums of
money which had been expended by the permit holder in reliance on the approval, and (3) the
issue of whether other water users were damaged by the omission of the financial information.
Two of the three equitable issues raised by the Keller court, the injury issue and the expiration of
time issue, are resolved in Mays' favor. Only the expenditure of money by Sage Willow is a
consideration in its favor, and Sage Willow’s expenditure occurred prior to the transfer approval.
Furthermore, there are other equitable reasons briefly discussed above why this reconsideration
does not impose an unreasonable hardship on Sage Willow. Issue preclusion does not prohibit the
Department from voiding transfer no. 3785 and reconsidering the issue of forfeiture.

Whether the Department of Water Resources characterizes the issues before it as claim
preclusion or issue preclusion, the result is the same. The Department should not be barred from
reconsidering a prior decision which is inconsistent with the general statutory scheme of
protecting other water users. It also shouid not be barred from reconsidering a prior decision
where there are extraordinary reasons for the reconsideration.

Sage Willow also argues that the Department is prohibited from voiding or reconsidering
transfer no. 3785 because of equitable estoppel. Both parties agree that equitable estoppel can
apply to government agencies acting in their sovereign capacity under extraordinary
Pfg!ﬂ?’”*‘??ﬂ"*m 5"; :
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circumstances. In addition to applying only in extraordinary circumstances, the proponent of
equitable estoppel must establish that the Department either concealed or falsely represented facts
with actual or constructive knowledge of the truth. Sage Willow did not prove that the
Department concealed or faisely represented the facts. Equitable estoppel does not apply to the
Department in this case.

Finally, Idaho Code § 42-350 states:

If the director of the department of water resources finds, on the basis of available
information at any time after a license is issued, that the licensee has ceased to put
the water to a beneficial use for a period of five (5) continuous years . . . then the
director of the department of water resources may issue . . . an order to show
cause before the director of the department . . . why the director of the department
should not revoke said license . . . . (Emphasis added).

While this statute directs a specific administrative process and does not discuss the effect of a
transfer approval, it supports a holding that the director can review forfeiture issues, even after a
transfer approval has been granted.

- Forfeiture of a Portion of the Frew Place of Use

In the ARO, the hearing officer held that the place of use for water right nos. 33-02086
and 33-07018 should be limited to 230 acres because of the testimony of Terry Scanlan (Scanlan)
and corroborating evidence by Charles Brockway (Brockway), the expert for Sage Willow. Sage
Willow states that Brockway'’s testimony and exhibits do not corroborate Scanfan’s testimony.
Sage Willow recites facts regarding the purchase of the water rights and the land by Sage Willow
which were not introduced into evidence at the hearing and were not available to the hearing ’
officer in reaching his decision. The number of acres in the Frew Place, authorized by water right
nos. 33-02086 and 33-07018, will be limited to 230 acres.

Based on the above analysis, the Director issues the following Findings of Fact,
Conclusions of Law and Order.

FINAL ORDER - Page 7




FINDINGS OF FACT

1. In 1989, Sage Willow acquired a ranch, located near the confluence of the Little
Lost River and Spring Creek, commonly known as the Knollin Ranch. At the same time, Sage
Willow also acquired other parcels contiguous to or nearby the Knollin Ranch.

2. One of the other parcels is located approximately 1% miles northwest of the
Knollin Ranch. The parcel is divided into two pieces by the east 16th line of Sec. 35, T27N,
R28E, BM. The property located on the west side of the 16th line is commonly known as the
Bird Ranch, The property located east of the 16th line is commonly known as the Homestead
Place.

3. Another parcel is located on the north side of an east-west county road, which
was the northern boundary of the original Knollin Ranch, and will herein be referred to as the
"North of Road Place."

4, In 1993, Sage Willow acquired additional land contiguous to and northeast of the
Knollm Ranch from David and Terry Hawley (the Frew Place).

5. The Knollin Ranch was originally owned by A.J. Knollin. Several surface water
rights were appurtenant to the Knollin Ranch. Because of financial difficulties, A.J. Knollin
conveyed his interest in the Knollin Ranch to the first mortgage holder in 1942. In the same year,
the Canal Co. purchased the Knollin Ranch from the mortgage holder. During the late 1940's, the
Canal Co. sold the ranch land to L.R. "Slim" Hawley (Hawley). The earliest priority water rights
appurtenant to the Knollin Ranch were not conveyed to Hawley, however, but were retained by
the Canal Co. and later transferred to downstream lands. The Canal Co. rights are some of the
earliest water rights diverted from the Little Lost River, bearing priority dates of 1379 to 1891.

6. Several late priority surface water rights remained appurtenant {0 or were
developed for use on the Knollin Ranch. These later rights are described below:

LA Lg;-t T ":?.'ftéff?
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Water Right No.

33-00069
33-00070
33-00071
33-00072
33-00073
33-00074
33-00076
33-00078
33-00079
33-00080
33-00081
33-00082
33-02007
33-02008

Water Right No.
33-02133

Irrigation Rights
CFS Priority
3.2 06/01/1908
28 10/01/1906
3.2 03/15/1909
8 05/01/1908
6.4 04/01/1912
1.6 08/06/1913
6.8 04/01/1913
32 10/15/1913
1.6 04/01/1912
8 05/01/1908
8 05/01/1908
8 05/01/1908
2.9 02/15/1909
64 06/12/190%
41.3
Soil Root Zone Storage Right
Acre-Feet Priority
2,960 06/02/1949

Source

Little Lost River
Spring Creek
Spring Creek
Little Lost River
Spring Creek
Little Lost River
Little Lost River
Little Lost River
Little Lost River
Spring Creek
Spring Creek
Spring Creek
Little Lost River
Spring Creek

Source

Little Lost River
- Spring Creek

7. The late priority surface water rights listed in Finding 6 could only be delivered to
Hawley during high water flows, however, and there was insufficient surface water to irrigate the
Knollin Ranch. Hawley subsequently obtained two licenses to irrigate the Knollin and Bird
Ranches with ground water, numbered 33-02057 and 33-02083. The ground water rights for the

Knollin and Bird Ranches are described as follows:

Water Right No,
33-02057

33-02083

FINAL ORDER - Page 9

CFS
24.0

5.0

1734 R1998

T M o nmm

Priority

02/01/1950

08/23/1957

ﬁﬁs%&?.ﬁ’.

SOUI'GE

8 wells
#1-8
8 welis
#1-8



8. In addition, ground water rights were also perfected for the Frew Place, which
Sage Willow acquired from David and Terry Hawley. The Frew Place water rights are listed
below:

Water Right No. CES Priority Source
33-02086 : 4.1 01/12/1959 well # 13

33-07018 3.26 09/12/1972 well # 12

9. Finally, Hawley and some of his contemporary relatives obtained patents for two
parcels of federal property pursuant to the Desert Land Entry Act. Two licenses to appropriate
ground water were issued by the Department for these parcels. License no. 33-02091 was
perfected for irrigation of the Homestead Place. License no. 33-02090 was perfected for
irrigation of the North of Road Place. The following describes components of these rights:

Water Right No. | CF8 Priority ource
33-02090 593 12/21/1959- well # 11
33-02091 436 01/22/1960 well on Bird

Ranch

10.  The places of use and points of diversion prior to Sage Willow's acquisition of the
water rights described in the preceding paragraphs are depicted on the map labeled as applicant's
exhibit no. 1"a".

11.  Sage Willow filed application for transfer nos. 4221, 4222, 4223, 4224, 4225,
4226 & 4227, proposing to change the place of use for all of the rights listed in the preceding
paragraphs. The multiple applications for transfer were filed to define portions of the water rights
that would be appurtenant to each of seven independent delivery systems. Application nos. 4221,
4222 and 4223 propose the irrigation of land primarily north of the original Knoliin Ranch with
pressurized circular pivots. Application nos. 4224, 4225, 4226 and 4227 propose gravity
irrigation of other land. The proposed places of use are depicted on a map labeled as applicant's
exhibit no. 1"b". For further clarity, a map depicting the system (or place of use) described by
each of the applications is attached. The original and proposed places of use described in the
applications are not restated in this decision because of their size and complexity.

12, A geologic formation near the confluence of the Little Lost River and Spring
Creek impedes the southward flow of ground water in the underlying aquifer, causing the ground
water and surface water to merge in the southern half of the Knollin Ranch. The Little Lost River
loses water to the underground aquifer above the Knollin Ranch, bpt as the ground water and
surface water merge, the Little Lost River and Spring Creek gam watér-as, they flow through the

4‘%4'&
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Knollin Ranch, The Little Lost River continues to gain water downstream several miles to the
Canal Co. diversion.

13.  The Little Lost River and the aquifer underlying the Little Lost River Basin
downstream of the Knollin Ranch are dependent on water flows which pass the Knollin Ranch,
either on the surface or underground.

14. The Hawley wells were drilled into the shallow portion of the aquifer which is
hydrologically connected to the surface water. There is & direct hydrologic connection between
the water pumped by the Hawley wells and the surface water that flows downstream into the
Little Lost River below the Knollin Ranch,

15.  Vance Hawley, a son of Slim Hawley, grew up in the Little Lost Valley and
helped farm the Knollin and Bird Ranches as a youth, although he did not reside on the Knollin
Ranch. After attending college, Vance Hawley returned and assisted in farming the property from
1970 through 1978. During these eight (8) years, he did not manage the farm but resided on the
Knollin Ranch. From 1978 through 1980, he leased the Knollin Ranch property. After the lease
expired, he was acquainted with the operation of the farms until 1989, when the Knollin Ranch
was sold to Sage Willow. '

'16.  Vance Hawley was also aware of the operation of the Bird Ranch, the Homestead
Place, the North of Road Place, and other surrounding lands.

17.  Vance Hawley testified about the extent of beneficial use of water on the
properties now owned by Sage Willow. He testified that the total number of acres irrigated on
the Bird Ranch did not exceed 297 acres. He also testified that irrigation of individual parcels on
the Knollin Ranch totaled 879 acres.

18,  Vance Hawley testified that the Homestead Place, located just east of the Bird
Ranch, was irrigated with water pursuant to license no. 33-02091 in the early 1960's until a patent
of ownership was issued by the federal government. He testified that the land was converted back
to early season dry range land and was never irrigated in the late 1960's, all of the 1970's, and the
1980's until Sage Willow bought the property.

19.  Vance Hawley also stated that the North of Road Place, patented by his aunt and
uncle and located north of the main east-west access road into the Knolfin Ranch, was irrigated
with water pursuant to license no. 33-02090 in the early 1960's until a patent of ownership was
issued by the federal government. He testified that after the patent was issued, the property was
converted back to early season dry rangeland. He testified that water had not been applied to the
lands pursuant to license no. 33-02090 during the late 1960', all of the 1970's, and the 1980's
until the property was purchased by Sage Willow.

3
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20,  James Mays, a lifelong resident of the Little Lost River Valley, testified he was
familiar with both the Homestead Place and the North of Road Place and had not observed any
irrigation on the Homestead Place or North of Road Place, at least until Sage Willow acquired the
parcels.

21.  Vance Hawley drew the boundaries of the various parcels comprising the Sage
Willow property as depicted on protestant's exhibit no. 3 and estimated the number of acres
irrigated during his acquaintance with the property. The estimate includes lands irrigated with
both surface water and ground water. He estimated that no more than 1,176 acres were irrigated
within the boundaries of the Knollin Ranch and Bird Ranch.

22. . The testimony of Vance Hawley is the most credible evidence regarding the
traditional use of water on the entire Sage Willow land holdings before 1989.

23.  Terry Scanlan (Scanlan), an engineer and geologist hired by Mays, consulted
aerial photographs and estimated that approximately 230 acres were irrigated in the Frew Place.
This estimate is consistent with the irrigated acreage estimates prepared by Dr. Charles E.
Brockway, P.E. (Brockway), a consultant hired by Sage Willow.

24,  Scanlan also estimated that 1,182 acres were irrigated in the Knollin Ranch and the
Bird Ranch, six more acres than estimated by Vance Hawley. Adding the 230 acres irrigated in
the Frew Place, Scanlan estimated the total acreage irrigated prior to 1989 was 1,412 acres.
Because of the six acre discrepancy between Vance Hawiey's estimate and Scanlan's estimate, the
difference will be resolved in favor of Sage Willow. A total of 1,412 acres were irrigated prior to
1989,

25.  In 1989, Sage Willow purchased the Knollin Ranch, the Bird Ranch, the
Homestead Place, and the North of Road Place. Jerry Pancheri was hired as the manager of the
ranch and was instructed to apply the water to the land as efficiently as possible and to
recommend changes to the system to more efficiently use the water.

26.  Pancheri testified about his attempts to use the water and identified land irrigated
during the years he managed the farm. Pancheri identified on protestant's exhibit no. 21 the lands
which were irrigated in various years. He approximated the areas irrigated in several individual
parcels, and the parties summed his estimates in their briefs as set forth below:

Y ." -
P

N
&

FINAL ORDER - Page 12 ﬁ’s“““ e g ..ﬁf,q‘?g g i

4Pr1 81905



Total Number of Acres Irrigated .-

Year Sage Willow's Estimate Mays' Estimate
1989 1,300 1,400
1990 1,560 1,740
1991 2,000 2,004
1992 2,130 2,100
1993 2,390 ———--

27.  During 1990 and 1991, Pancheri determined that several preexisting ponds located
on the Knollin property should be repaired and filled with water. These ponds, when filled with
water, contribute significant sub-water to the shallow aquifer and sub-irrigate some of the lower
elevation pastures located on the Knollin Ranch,

28.  Pancheri also determined that the lands within the Bird Ranch and the Homestead
Place were the poorest agricultural lands of the Sage Willow holdings and recommended that the
water rights appurtenant to the Bird Ranch and Homestead Place be transferred to other lands
located north of the Knolfin Ranch. These lands north of the Knollin Ranch were acquired by
Jerry Pancheri, and subsequently by Sage Willow, through an exchange of lands with the Bureau
of Land Management.

29.  In October, 1990, Sage Willow, through its president Edmund Dumke, applied to
transfer license no. 33-02091 (transfer no. 3785) from the Homestead Place to land located in the
SEV4 of Section 1, T7N, R27E, and the SW% and SEY of Section 6, T7N, R28E, B. M. The
transfer application was signed by Dumke as president of Sage Willow. Part 1 of the transfer
application requests the applicant to "[dJescribe the effect on the land now irrigated if the place of
use is changed pursuant to this transfer.” Dumke responded that "[w]e will dry farm this old
place of use." There was no response to question 10 in part 2 of the application which asks "To
your knowledge, has any portion of this water right undergone a period of five (5) or more
consecutive years of non-use?" By signing the application, Dumke asserted that "no one will be
injured by such change and that the change does not constitute an enlargement in use of the
original right."

30. Dumke testified at the hearing that he had no personal knowledge regarding
license no. 33-02091. He did not personally know whether a well was located at the licensed
point of diversion or if any irrigation had occurred pursuant to license no. 33-02091 on the
licensed place of use. Dumke stated that he relied entirely on others to prepare the application.
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31.  Harold Jones, an employee in the Department's Eastern Regional Office, testified
that the Department relied on the representations made in the transfer application for a licensed
right because no protests are filed. In reviewing the Sage Willow application for transfer no.
3785, the Department did not independently investigate the existence of a well and pump at the
licensed point of diversion or diversion for beneficial use on the licensed place of use for license
no. 33-02091.

- 32, Transfer no. 3785 was approved and allowed a change in the place of use for
license no. 33-02091 from the Homestead Place to part of the North of Road Place. The transfer
resulted in an overlap of license no. 33-02091 on the place of use for license no. 33-02090. One
of the purposes of the pending transfers is to correct transfer no. 3785 by moving license no. 33-
02091 to lands not already described as a place of use by license no. 33-02090.

33.  In 1991, two new pivots (pivots 6 and 7) were installed on the lands in Sections 1
and 6, and irrigation commenced that same year. (See protestant's exhibit no. 13, 1991 Landsat
Image, and testimony of Mr. Pancheri and Mr. Scanlan). Although the pivots were installed and
operated in 1991, the record indicates transfer no. 3785, which authorized license no. 33-02091
to be used in Sections 1 and 6, was not approved until October of 1992,

34.  Vance Hawley testified that lands owned by Hawley were flood irrigated, and

~ many of the fields were only irrigated once during the season. When hay was harvested from
these lands, only one half to one ton per acre of hay was harvested, compared to a full average.
harvest of approximately three tons per acre for the Little Lost River Valley.

35.  Brockway was hired by Sage Willow in 1989 to conduct various studies regarding
the Little Lost River Basin and its hydrologic and hydrogeologic characteristics, particularly with
reference to the Sage Willow holdings. In preparation for the hearing, Brockway walked the
Sage Willow property, noted existing ditches and the location of abandoned ditches thereon, and
consulted aerial photography to determine the number of acres that could have been irrigated on
the Sage Willow property. Brockway prepared applicant's exhibit no. 7 which lists the acreage
owned by Sage Willow and estimates consumptive use prior to the Sage Willow purchase of the
property. The consumptive use calculated represents consumption by crops irrigated by both
sprinkier and flood applications and aiso includes consumption by bottom land -and rangeland
vegetation. Lands which showed some evidence of past irrigation, even though not irrigated at
the time Sage Willow acquired the property, were assigned irrigation consumptive use values.

36. Brockway concluded that the consumptive use prior to the Sage Willow purchase
was 10,192 acre-feet. He also testified that consumptive use increased approximately 760 acre-
feet between 1989 and 1992, and will increase another 137 acre-feet if the applications for
transfer are approved.
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37.  Brockway also testified that the additional 137 acre-feet consumptive use would
be a depletion, reducing stream flows to the Little Lost River by 0.20 cfs, but that the effect on
the aquifer levels would not be detectable.

38.  Scanlan combined Vance Hawley's recoliection of water use with information
derived from aerial photography and determined the total number of acres traditionally irrigated in
the Knollin, Bird and Frew properties. For purposes of comparison, in protestant's exhibit no. 15
Scanlan grouped lands by the same classifications as Brockway and applied the same consumptive
use values to estimate a consumptive use prior to Sage Willow acquisition. Scanlan estimated a
consumptive use of the 9,077 acre-feet. Based on allegations of nonuse on the Homestead Place
(license no. 33-02091) and the North of Road Place (license no. 33-02090), Scanlan concluded
the approval of these transfers would increase consumptive use by 1,504 acre-feet annually from
the pre-1989 consumptive use values.

39.  Inprotestant's exhibit no. 20, Scanlan disagreed with the consumptive values for
crops irrigated with surface water used by Brockway in applicant's exhibit no. 7 and reduced the
initial consumptive use values by 20 percent to account for the testimony of Vance Hawley
regarding reduced crop harvest. He calculated a pre-1989 consumptive use of 8,273 acre-feet.
He estimated consumptive use would increase by 1,809 acre-feet after the transfer is approved.

40.  The assumptions by Scanlan are supported by direct evidence and testimony
presented by Vance Hawley and are consistent with a careful review of aerial photography. These
factors provide a more credible estimate of the acres historically irrigated and the historical total
consumptive use.

41.  Protestant's exhibit no. 18 proposes pro rata reductions in flow rates and acreage
irrigated for each of the applications based on a ratio between the licensed places of use and the
historical places of use as established by Vance Hawley. Despite detailed consumptive use
calculations by two expert witnesses, Mays' proposal is based solely on irrigated acreage
compatrisons, not consumptive use comparisons.

42. Don Isham, a prior officer of the Canal Co., testified that to his knowledge, the
later in time surface water rights alleged to be owned and proposed for transfer by Sage Willow
have been delivered to the Canal Co. for decades. He testified that although the application for
transfer that moved the water from the Knollin Ranch to the Canal Co. only included the early in
time rights, the Canal Co. was entitled to the rights claimed by Sage Willow because of the long

history of delivery.

43.  The watermaster for the Little Lost River testified that in 1993, he delivered some
of the surface water rights claimed by Sggge Willow to Sage Willow.
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CONCLUSIONS OF LAW

1. The parties agree about most of the facts pertaining to the traditional use prior to
Sage Willow's acquisition of the property and the expanded use of Sage Willow following its
acquisition. There is some disagreement regarding the consumptive use calculations of the expert
witnesses and which consumptive use numbers are most accurate, Both parties admit, however,
that Sage Willow's proposal will increase the consumptive use on the Sage Willow property.

2. " The first issue to be resolved is whether all or portions of the original water rights
were lost by abandonment or forfeiture, License nos. 33-02090 and 33-02091 were forfeited
because of non-use for over 20 years, Forfeiture was established by clear and convincing
evidence.

3. One of the most difficult issues is the status of transfer no. 3785. The application
for transfer was incomplete and contained representations that were not correct. Dumke
explicitly represented, by signing the affidavit, that the right had not been forfeited and that there
would be no injury or enlargement as a result of the transfer. An integral portion of the
application, asking whether the applicant knew of any continuous five year period of non-use, was
left blank. The Department did not independently investigate the possibility of forfeiture. In
addition, the applications for transfer now pending were filed to revise what was previously
approved.

4, There is no evidence that Dumke or Sage Willow fraudulently misled the
Department, or that the transfer is void because of fraud. Because the pending applications for
transfer attempt to correct previously approved transfer no. 3785, and because there were
misrepresentations and omissions of fact in the filing of application for transfer no. 3785, transfer
no. 3785 should be voided. Furthermore, although there has been some development pursuant to
transfer no. 3785, Sage Willow constructed two of the pivots prior to approval of transfer no.
3785.

5. Because of the reasons set forth above, the finding of forfeiture should supersede
the prior approval of transfer no. 3785. -

6.  The combined testimony of Vance Hawley and Terry Scanlan regarding the total
place of use for the remainder of the Bird Ranch, the Knollin Ranch, and the Frew Place,
establishes a historically irrigated acreage of 1,412 acres during a period of at least two decades.

7. The total number of acres authorized for ifrigation pursuant to license nos. 33-
02086 and 33-07018 is 230 acres. The total number of acres authorized for irrigation pursuant to
license nos. 33-02057 and 33-02083 is 1,182 acres. Combined surface water and ground water
irrigation should not exceed 1,412 acres, except for sub-irrigation, The total number of acres that
.
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can be irrigated by applying water (surface water and ground water) directly to the land is 1,412
acres. The right to irrigate any additional lands described by ground water and surface water
rights in excess of 1,412 acres has been forfeited, except for benefits derived by subwater,

8. Applicants do not admit forfeiture, but emphasize the doctrine of resumnption of
use as a defense against forfeiture. Several Idaho court cases generally mention the resumption of
use defense to forfeiture. Only two of the decisions find that there may have been a forfeiture and
that resumption of use might resurrect the water right.

9. Wagoner v. Jeffrey, 66 Idaho 455, 162 P.2d 400 (1945) was a dispute between a
water right holder who had perfected rights in wells located on federal propesty and another
settler who subsequently obtained a patent to the property where the wells were located. More
than five years of non-use elapsed. When the water right holder unsuccessfully attempted to
resume his use, the subsequent settler, even though he had no water rights in the wells, attempted
to block the resumption by alleging forfeiture. In Wagoner, there were no junior water right
holders claiming a right to the water which was being diverted out of the wells. The resumption
doctrine was applied because there was no intervening claim to the water.

10. In Application of Bover, 73 Idaho 152, 248 P.2d 540 (1952), a water user
attempted to transfer water rights diverted from the Big Lost River approximately 20 miles
downstream. The protestants alleged the rights were forfeited. Unrefuted evidence established
that the water right had not been applied to the original place of use for several decades, but the
evidence also established that at least for a portion of that period, water was delivered to the
proposed place of use and assessments for the delivery of the water had been paid. In its holding,
the Idaho Supreme Court said:

Thus, bills were rendered and payments made by respondent for water delivered by
the District. The District showed no water was delivered to [the old place of use],
so the water must have been, and two of the exhibits show the water was,
delivered to the [proposed place of use].

73 Idaho at 159.

_ 11.  The court seemed to be concluding that the water right was not forfeited because
it was delivered to other lands. Nevertheless, the court subsequently stated, quoting Carrington v,
Crandall, 65 Idaho 525, 147 P.2d 1009 (1944):
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Although statutory abandonment of a water right has occurred, forfeiture is not
effective if after five-year period original owner or appropriator resumes the use of
the water prior to claim of right by a third party.

73 Idaho at 160.

12.  The court explained the quotation with two statements, the first implying the right
had been forfeited but resumed, and the second implying the right had never been forfeited:

No one claims this particular decreed water by adverse possession and clearly, so
far as this proceeding is concerned, it was in part at least used by respondent on
some of his Arco lands before it was claimed it had been forfeited.

The trial court was justified in holding that water had been so used by respondent
that he had not abandoned or forfeited his water rights . . . .

73 Idaho at 160.

13.  More importantly, the court did not consider or discuss injury to other water rights
that might be caused by the resumption of use.

14.  Other cases discuss the resumption defense, but decide that the right was not
forfeited. Carrington v. Crandall, 65 Ydaho 525, 147 P.2d 1009 (1944) (held not abandoned and
was not a resumption case); Zezi v. Lightfoot, 57 Idaho 707, 68 P.2d 50 (1937) (held burden of
proof on the party alleging forfeiture not satisfied). Another case, Jenkins v. State Dept. of
Water Resources, 103 Idaho 384, 647 P.2d 1256 (1982), held that the right was forfeited but
proof was not offered regarding the resumption of use defense.

15.  The law does not require that a claim of ownership to the specific water delivered
by a specific water right must be filed prior to resumption of use to prevent the resumption.
Language in Zezi that the use must be resumed prior to other appropriations and the discussion of
movement up the priority ladder by junior right holders in Jenkins narrowly limits when a water
right can be resumed after it is forfeited.

16.  Recognition of the resumption of use defense would frustrate the doctrine of prior
appropriation in streams where: (1) junior appropriators have established water rights and have
relied on water not diverted by a senior user; or (2) in this case, where senior surface water users
and other water right holders have relied on related ground water not diverted by Sage Willow's
predecessor. While the prior appropriation doctrine is crafted to protect water users by delivering
in order of priority, its requirement of beneficial use of water prevents a water right holder from
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retaining unused water rights for a long period of time and then reasserting the right to the
detriment of other right holders.

17.  Other users are not required to assert a specific claim to the water rights or water
represented by rights held by the user attempting to resume his use. The existence or
establishment of a junior water right is sufficient claim to the water. The resumption doctrine
cannot restore portions of water rights forfeited by Sage Willow's predecessor in interest to the
detriment of other water right holders.

18.  Detailed consumptive use comparisons by both parties implicitly invite the
Department to microscopically look at the application of water upon the place of use and restrict
the future consumptive use based on an estimated consumptive use. Nevertheless, protestant's
exhibit no. 18 proposes to reduce water use proposed by the applications for transfer based solely
on historical acres irrigated, not based on consumptive use. The Department declines, in this
case, to limit the total diversion based on increased consumptive use which may result from
improved efficiency of water application. Total diversion volumes and consumptive uses values
will be assigned according to Department standards. Flow rates will be reduced to a rate of 0.02
cfs per acre unless Sage Willow can demonstrate the need for additional diversion rate.

19.  These applications for transfer can only be approved if the applicant identifies
1,412 acres to which water will be physically diverted and applied by some means other than
* subirrigation. Annual volume for physical diversion, delivery, and application should be limited to
4,942 acre feet. Annual consumptive volume will be limited to 3,530 acre feet. The diversion
rate will be limited to 28.24 cfi,

20.  Aplanidentifying 1,412 acres that will be irrigated together with the individual
water rights that will be appurtenant to the acreage must be submitted to the Department. The
Department will then allocate volumes and diversion rates to each right.

21.  As part of the proposal, the applicant may continue to derive the benefits of
subirrigation from ponds and return flows to the Little Lost River, provided the ponds or the
return channels are not reconstructed to increase subirrigation beyond the acreage historically
subirrigated. Water shall not be diverted from ground water for the sole purpose of filling ponds
or subirrigating, Surface water can only be diverted for root zone storage (presumably
subirrigation) pursuant to license no. 33-02133 when all prior surface water rights are being
satisfied.

22.  Water rights cannot be obtained by adverse possession if the rights are being
delivered by a watermaster in a water district. Idaho Code § 42-607.

' RS - Hﬁ“«’-?’?i’*‘?‘?ﬂ ey
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23.  The Canal Co. is not entitled to ownership of water rights owned by Sage Willow.
ORDER

IT 1S HEREBY ORDERED that transfer no. 3785 is VOIDED.

IT IS FURTHER ORDERED that license no. 33-02090 and license no. 33-02091 and
portions of all other rights diverted and directly applied to lands in excess of 1,412 acres are
FORFEITED. )

IT IS FURTHER ORDERED that application for transfer Nos. 4221, 4222, 4223, 4224,
4225, 4226 and 4227 are CONDITIONALLY APPROVED provided the applicant does not
irrigate more than 1,412 acres within the place of use proposed by the applications, and the
applicant complies with the following:

1. A plan must be submitted to the Department of Water Resources within 56 days of
the final disposition of this dispute or after any final appeal period has run identifying
1,412 acres that will be irrigated together with the individual water rights that will be
appurtenant to the acreage. The plan must also be provided to the Protestants for review
and comment. Comments from the Protestants must be submitted to the Department and
to the Applicant one month following submittal of the plan. A hearing may be requested
by either party within sixty (60) days of submittal of the plan.

2. Failure to submit the plan is cause for the Department to revoke its conditional
approval of the application for transfer.

IT IS FURTHER ORDERED that the Department will issue another recommended
decision if additional testimony is required following submittal of the plan.

DATED this 12_day of March , 1996,

KARL J. % Director

-

FINAL ORDER - Page20 [. ' = %&’ L
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o ®
CERTIFICATE OF MAILING

| HEREBY CERTIFY that onthis /54 _day of March 1996, T mailed a true and correct
copy, postage prepaid, of the foregoing FINAL ORDER to the following:

Kent Foster

HOLDEN KIDWELL HAHN
& CRAPO

P.O. Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
- HC 65 Box 1018
Howe, 1D 83244

Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Boise, ID 83701

J. Evan Robertson

Norman M. Semanko

ROSHOLT ROBERTSON & TUCKER
P.O. Box 1906

Twin Falls, ID 83303-1906

Deborah Drew-Ellis
Legal Secretary
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Page — 1 of 38 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGFﬁ'C EIVED

" PART 1  SEP 20193

demﬂesow
" Name of applicamt _Sagesgillow, Inc. Phune_(ZQSJ_.EZ:‘LQﬁZQ—
Post Office address WMMMW 1D 83405

A. PURPOSE OF TRANSFER

—
Transfer No. .....Liz_'_z.l

1. O Change point of diversion 00 Add diversion point(s) n Change ptace ofuse
O Change nature of use ‘O Change period of use 0 Othar : -
2. Describe the reason for the proposed changes To_mske more affective nse of existing water rights.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1.. RightNumber = Priority _ Amount Nature Peno& of Use
- o ‘ (cfsfac-ft) - ofUse .~ = . -
_33-02057E 02/01/1950 4,34 cfs .. Trrigation 0&/01 to- 11/01
33-02083E 08/23/1957 .90 cfs Trrigation 04/01 o 11/01
' R SEE ATTACHMENT . #1 TO PA(El.FDRREST-OFRIGHI'S to
to

2. Total amount of water being transferred _ 20,92 cubic feet per second and - __'|.125__ acre-feet per annum.

3. Source of water Wﬁlﬁm—-mbmﬂww :
4. Point(s) of DiversignEig Spring Creek L Little Lost R:Lver which s:mks
Lot % % % | Sec. | Twp. | Rge. County Local name for diversion

SEE Y ATT, J’__'ID._J?ACF 1.

5. Lands irrigated or place of use:

NE % NW % SW Y SE %

T, | Rge. | Sec. T SWw [ SEw I WEn | W w| 5w ] SE % [NE v | NW o | SWo ] SE v [NE & [Nww [sWw [sew Totats
JN | 27E 1 30 30

12 30 _ ' 30

13 [20 138 | 40 98
7N |28E | 8 30 |30 130120 110

; 4 S _L, f.\?‘ﬁ:’ﬁi* Tf‘:‘:—; '3 G.“Iqs
APR I 8199

Total acres 268 _



Page 2 ot 38 . . Transier NO. oo

PART 1

6. Generai information: ditch which dischar
ioti i Wells with electriec pumps pump directly into dit scharges
. gﬁ!;:cc;' mL':f.’gtthg '%ﬁﬁ"ﬁf‘v&" for exchange. Water is diverted from the Tiver and Irom Blg opring
int i 118 < g ne hichw periods when there is
t it is available, is used

b. Are the lands from which you propose to transier the water right subject 1o any liens. deeds of trust, mortgages, or
X

contracts? Yes No. i yes. provide a notarized statement from the holder of the lien. deed of

trust, mortgage or contract agreeing to the proposed ¢changes.
c. Describe the affect on the land now irrigated if the piace of use is changed pursuant to this transter:

We anticipate no sienificant effects bee

as been used essentially

in the described marmer for many years.

¢ Rpmanks: fromthe welié aié:chéiges into the Little Lost River in the NAW S.12, T.7N, ™
R.27E and water is rediverted from 2 ditches (heading on either side of a diversion ...
———-——-"‘—'———E“é—_—"‘. s = SWNE .Z’T;m’ E".:!'?E)_’ arl- a Em mﬂg&te UI'.I'BEE 'Spr:mg
Bm@emmnmm 5 ig, - Or, if water 1s available under

Lrack in the WIS 2 5, T 7N R 28F on an ewchange bagis, Oc, if
- the su:r:f%ge water rights, 'Efl‘jk ing from the wells is reduced or stopped to the extent any

~ ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES - - —--

o mermge e e e T e feon
This is to certity that | have examined Appiication tor Transter of Water Rights No. see below

And said appiication is hareby _conditionally approved : , subject ta the following limitations and conditions:
Water Right Nos.: - _

33-02057E, -02083E, -000698; -Q0070R,
~00071B; ~00072B," -00073B,~ ~00074B, ~ - -

~00076B, -00078B, -00079E " ~00080R.
-00081B, -00082B, -02007B, -020088,
& -02133B. ' o

Pursuant to Final Order.- - - -

Witness my hand this 12 th day of March : 1926
Karl ':;5 Dg;her, Director

) col
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page_ 1 ot__38 STATE OF IDAHO Transier No._ {226
DEPARTMENT OF WATER RESOURCES

_ RECEIVED
APPLICATION FOR TRANSFER OF WATER RlGHTSEP 2 0 1993
PART 1 demﬁw
Name of applicant _Sagesgillow, Tnc Phone _(208) 523-0620

Post Office address 0 Holdenn, Kid
A. PURPOSE OF TRANSFER

alls ID 83405

1. O Change point of divarsion O Add diversion point(s) 3F Change piace of use
O Change nature of use O Change period of use 0 Other

2. Describe the reason for the proposed changes 1o make more effective use of the existing water
xights

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
_ (cfs/ac-ft) of Use
33-02057F 02/01/1950 5.03 ofs Trrigation 04/01 to .11/01
33-02083% = _08/23/1957 1.03 efs _Irrigation 04/01 to —L11/01
SEE ATTACHMENT #1 TO PAGE 1 FOR REST OF RTGHIS 10
: to
2. Total amount of water being transferred ._24.65 ____ cubic feet persecondand 1332 acre-feet per annum.
3. Source of water _groundwater, Little Jost River _ tibutaryto —Big Spri is tri to
4. Point(s) of Dive l,?‘l.g:m}s:‘L,c,r Spring Creek Little Lost River which sinks
Lot | % K Yo {Sec.} Twp. | Rge. County Local name tor diversion
SEE. _ATTA [ #2 1TO _PAGE 1

5. Lands irrigated or place of use:

NE v, ] NW v SW Y SE Y :
Two.| Rge. | Sec. NEW | WwW % | SW % ]_55 WiNEW] MW | SWw | SE% [ME W) Nw w | SW | SE% [NE% | Nw % | SW 1sEu Totals
T
Fix 2781312 W ‘ 40 '\ W 1 40 20
13 1104 _ 10
W W
18 50 1 wla0 135 130 35 | 1 1ol | | 999
 ogpl 7 | s ol Ll e
| T
| B
1 : f.‘o hu, S
+ T
| PRI 8]aqg 1996

Total acres i 310




Page 2 of — 38 . . Transier No.

PART 1 .

6. Generai Intarmation:

a. Description of dersion system . Wells and pups are commected by a ditch system which also feeds

16 ponds. When there is higlhwater available during spring mmoff, and to the extent it is

available, water is diverted umder such rights directly into the same ditch system through
three existing headgates.
b. Are the iands from which you propose 10 transfer the water right subject 1o any liens, deeds of trust, mortgages, or

comtracts? Yes X No. It yes. provide a notanized statement from the hoider of the ien, geed at

trust, mortgage or contract agreeing to the proposed changes.

c. Describe the atiect on the land now irrigated if the place of use is changed pursuant to this transfer:

There will be no signifigant eoffects; this s egsenrially theoractice that has been

in effect for mamy vears.

is available umder the late priority surface water rights, it is used to reduce or

replace the water pumped from the wells. In that sense, the surface water rights are
supplemental,

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application tor Transter of Water Rights No. *see below

- And said application is hereby conditionally approved subject to the foliowing fimitations and conditions:
Pursuant to Final Order.

Water‘Right Nos.:

- 33-02057F, -02083F, -00069C, =-00070C,

-00071¢, -00072C, -00073C, =00074GC, -

-00076C, -00078C, -00079C, -00080C,

-00081C, -00082C, -02007C, -02008C,

& -02133C.

Witness my hand this 12th day of March .19 %

Eg‘xarl J.EDrg;er, Director

APR1 §magg
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Form 222

rar scP 2 0 1893
Page 1 af 38 STATE OF IDAHO Bepastment of Vel RORYITER,, o Y22 4
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGH
PART 1 |
Name of applicant _Sagewillow, Tne. Phone .(208) 523-0620

Post Office address C/0 Holden, Kidwell, Hahn & Crapo, P.Q, Box 50130, Idsho Falls ID 83405

A. PURPOSE OF TRANSFER

1. O Change point of diversion 00 Add diversion point(s) T Change place of use
O Change nature of use OO Change period of use O Other
2. Describe the reason for the proposed changes _10_make more effecti: ater LS.

B. DESCRIPTION OF RIGHT(S) QR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cfs/ac-tt) of Use
- 33-02057D" 02/01/1950 1.94 cfs Irrigation - 04/01 to 11/01
33-02083D - 08/23/1957 4l cfs Irrigation 04/01 o 11701
- SEE ATTACHMFNT #1 TO PAGE 1 FOR REST OF RIGHIS ta
to
- 2. Total amount of water being transterred ___9.38 ___ cybic feet persscondand 503 acre-fest per annum.
3. Source of water _groundwater, Little Tost River  inutaryto _!i-g_.s_,ﬁi__mz_c_rﬁd‘i is t,EibuEarY o
4. Point(s) of Diversion; -5 SPring Creek Lictle Lost River wiich sinks
Lot Y Y | Sec. | Twe. Rg:e, County Local name for giversion
NE L 12 1 7N 127 | Butte 2t Well No. 3
g SWANE L2 | 7N |27F | Butte i | Knollin Headgate
NE IS NG 112§ 708 1278 | Buttre z ) Lake Headgate
b NE SW N |28F | Butte 4 | Big Spring Creek Headgate
§. Lands irrigated or p!ace of use: '
Twe.| Rge. | Sec. NE % NwNa«EI;tw SE % NE%{N\:“'&ws‘:% SE% [NEw N\f:v;:: %| SE% |NE % uwsue;tv. SE % Totals
i 286 7 1 400 = L0 80
' 1. 40 { 40
] 9, vﬁ _ ! .
"% | | |
B ) B
¥ )

Tatal acres 120




Page 2 of — 38 . : . : Transter NO. e

PART 1

6. General Intormation:

a. Description of diversion system Hell and electric pump will discharge water into existing ditch
system which conveys water east to the place of use.

7 During highwater periods, the
headgates on Little Lost River and one on Big Spring Creek divert water into the same

ditch system.
b. Are the lands from which you propose to transfer the water right subject to any Hens, deeds of trust, morigages. or
coniracts? Yes X

No. If yes, provide a notarized statement trom the holder of the lien, deed ot
trust, morigage Of CONtraci agreeing to the proposed changes.

Describe the afiect on the land now irrigated if the piace ot use is changed pursuant 10 this transter:
There will be no effect except to better organize the existing rights.

d. Remarks:

water is only avallable sometimes during the spring runoff. When and to the extent water

is availsble, it is nsed in place of and fo save expense of operating, the well. In that

regard, the surface water supplies gre supplemental to the groundwater supplies.
ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This Is to certify that | have examined Application for Transtfer of Water Rights No. *see below
And said application is hereby conditonally approved

Pursuant to Final Order.

. subject to the toliowing limitations and conditions:

*Water right Nos,.:
33-02057D, -02083D, =-00069A, 00070A, -00071A,
-000724, -00073A, -00074A, -00076A, -00078A,

-00079A, -00080A, 00081A, -00082A, -02007A,
-02008A & 021334A.

-
Witness my hand this L2 th day of March :—ﬂi °6
” Karl 4. Preher, Director Tan- Qﬁa h
: 3" 9, 90‘\ .
| W '-
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATIONS )
FOR TRANSFER NOS. 4221, 4222, )
4223, 4224, 4225, 4226, AND ) ORDER DENYING PETITION
)
)
)

4227, IN THE NAME OF FOR RECONSIDERATION
SAGE WILLOW, INC.

The hearing officer has considered the issues raised in the
applicant’s petition for reconsideration of the amended
recommended order, and finds that they were raised in the initial
petition for reconsideration. The issues can be raised again
before the Director as exceptions.

ORDER

IT IS HEREBY ORDERED that the applicants petition for.
reconsideration of the amended order is DENTIED.

IT IS FURTHER ORDERED that any exceptions must be filed with
the Director within twenty-one (21) days of the date of this
order, ,

e

Dated this fr day of December, 1995,

Gary Qpéckman
Hearing Officer

hg?ﬁhﬂ??y
l’tg 3
4RQ1'8£@B 4
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ORDER DENYING PETITION FOR RECONSIDERATION - PG. 1
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 5¢*=  day of December, 1995, I mailed a true and
correct copy, postage prepaid, of the foregoing ORDER DENYING PETITION FOR
RECONSIDERATION to the following:

Kent Foster

HOLDEN KIDWELL HAHN
& CRAPO

P.0O. Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Boise, ID 83701

1. Evan Robertson

Norman M. Semanko

ROSHOLT ROBERTSON & TUCKER
P.O. Box 1906

Twin Falls, ID 83303-1906

Qﬂ,{u = f//Af nélpﬂ,{ﬂ

ﬂ{mm L. YARBRQUGH
Senior Secretary

ORDER DENYING PETITION FOR RECONSIDERATION - PG, 2 qp}? l & ]9



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR ) |
TRANSFER NOS. 4221, 4222, 4223, 4224, ) AMENDED RECOMMENDED
4225, 4226 AND 4227 IN THE NAME OF ) ORDER
SAGE WILLOW, INC. )

)

INTRODUCTION

Sage Willow, Inc. (Sage Willow) filed seven applications for transfer with the Idaho
Department of Water Resources (Department), Some of the applications were protested by the
Blaine County Canal Co. (the Canal Co.), James Mays, Mays Land and Livestock Co. (collectively
referred to as "Mays") and Simplot Land and Development. Simplot Land and Development Co.
subsequently withdrew its protest.

_ After expiration of the protest period Mays discovered they had not protested all of the
applications for transfer filed by Sage Willow. Mays filed a motion to amend the protest to include
protests opposing all of the applications for transfer, and to add issues of forfeiture and enlargement
to the issues raised by the original protests. The motion to amend was granted prior to the hearing.

On January 18, 1995, the Canal Co. filed a motion to amend its protests. The hearing officer
initially denied the motion to amend from the Canal Co. because it was untimely. At the hearing,
however, the hearing officer revoked the order denying the motion to amend, and granted the motion
to amend. The Canal Co. and Mays participated as full parties in all the proceedings. A hearing
regarding the protest was conducted on January 31 and February 1, 1995,

A Recommended Order was issued on May 22, 1995. Council for Sage Willow timely filed
a motion for reconsideration which the hearing officer granted. The order granting reconsideration
limited reconsideration to two (2) issues:

L Whether use of water pursuant to water right no. 33-02091, although
previously transferred/abandoned, should be recognized because of
the approval of transfer no. 3785, which was approved in 19927

AMENDED RECOMMENDED ORDER - Pg 1 ) %ﬂ r g |

APR18159 |



2. Whether the number of acres authorized for irrigation pursuant to
rights nos. 33-02086 and 33-07018 should have been reduced solely
on the basis of Terry Scanlan's testimony?

Briefs were to be filed regarding the petition for reconsideration on or before July 14, 1995.

Sage Willow requested a transcript of the record, and after issuance of the order granting
reconsideration, the parties agreed to delay briefing until the transcript was prepared. The parties
both filed briefs on or about September 1, 1995.

The issues allowed for reconsideration will be discussed in the following Analysis section, and
the FINDINGS OF FACT, CONCLUSIONS OF LAW and RECOMMENDED ORDER follow the
Analysis.

ANALYSIS

Approval of Transfer No. 3785

The order granting reconsideration stated:

Sage Willow should be able to rely on the Department's decision in proceeding with
the project. Perhaps there should be some application of res judicata with respect to
administrative matters. Qr perhaps the resumption of use doctrine should be evoked
if the Department approved the transfer, and the water user resumed the use prior to
an objection.”

Sage Willow argued that the Department's review of a prior transfer is a collateral attack,
instead of an issue of res judicata. Because similar factual and legal issues are before the same
jurisdictional body (the Department), and the issue of forfeiture could have been decided in the
previous proceeding, the circumstances appear more closely related to res judicata. I will refer to the
issue as res judicata throughout this decision.

Elements that trigger res judicata are: (1) a prior proceeding resulting in a final judgement on
the merits, (2) between the same parties or their privies, (3) on the same claim. The "same claim"
element broadly encompasses any claim that arose out of the same set of facts, or as more commonly
stated, the same transaction or occurrence as the original claim. Aldape v. Akins, 105 Idaho 254, 668
P.2d 130 (Ct. App. 1983); Restatement (Second) of Judgments § 24 (1982). An administrative
approval of an application for transfer, even if it is not contested, should be considered a final
judgment on the merits. Finally, the same claims are being asserted before the Department that were
raised, or could have been raised in the prior proceeding.

' AP EEF
AMENDED RECOMMENDED ORDER - Pg 2 hﬂﬂq?' A
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.

In University of Tennessee v. Elliott, 478 U.S. 788 (1986) the court explained:

Where an administrative forum has the essential procedural characteristic of a court,
. . . it's determinations should be accorded the same finality that is accorded the
judgment of the court. The importance in bringing a legal controversy to conclusion
is generally no less when the tribunal is an administrative tribunal than when it is a
court.

478 U.S. at 798.

Section 83 of the Restatement (Second) of Judgments states that res judicata generally appiies
to an agency decision only if the decision was the result of an adjudication. For an adjudication to
occur, the following essential elements must be present:

Adequate notice to parties who are to be bound by the proceeding;

The right of parties to present and rebut evidence and advance legal arguments;

An application of law to specific parties regarding a specific transaction;

A final agency decision;

Additional procedural elements that may be necessary to provide a sufficient means
to conclusively determine the matter in question.

LAl ol s

The approval of a transfer invokes res judicata because the procedures required for an
application for transfer entail all the essential elements of an adjudication. Notice of the proposal is
published for prospective parties to review. An applicant has the right to contest the Department's
decision. If protests are filed, a contested hearing is granted to the parties. Furthermore, principles
of res judicata apply not only to issues which were raised, but issues which could have been raised
but were not raised.

Res judicata is subject to a public interest exception. Under this exception, res judicata should
not be applied where the "benefits of finality are cutweighed by adverse impact on public interest.”

Dana's Housekeeping, Inc. v. Department of Labor & Industr., 886 P.2d 1147, 154 (Ct. App. Wash.

1995); Second Restatement § 28(5)(a). See also Tipler v. E 1. duPont deNemours & Co. 443 F.2d
125, 128 (6th Cir. 1971) (preclusion doctrines "are qualified or rejected when their application would

contravene an overriding public policy or result in manifest injustice.). As a general rule,
administrative res judicata should not be woodenly applied. Martin v. Donovan, 731 F.2d 1415, 1416
(5th Cir. 1984).

In addition, Idaho Code § 42-350 states:

If the director of the department of water resources finds, on the basis of available ‘
information at any time after a license is issued, that the licensee has ceased to put
the water to a beneficial use for a period of five (5) continuous years . . . then the

director of the department of water resources may issue . . . an order to show cause
before the director of the department . . . why the director of the department should

AIAPGTIE e
ioraryeey

APr1 81996
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not revoke said license . . .. (Emphasis added).

While this statute directs a specific administrative process, and does not discuss the effect of
a transfer approval, it supports a holding that the director can review forfeiture issues, even after a
transfer approval has been granted.

The cases cited suggest some equitable balancing. There are reasons in this case why res
judicata should not apply. Sage Willow did not rely on a decision of the Department in purchasing
its irrigation equipment. It was purchased and installed prior to any approval by the Department. The
approved transfer moved water onto land that was already identified as a place of use by another
water right. Despite the characterization by Sage Willow that it was simply attempting to transfer
what the Depariment had already approved, the net effect of the latest application for transfer is to
correct an overlap which was erroneously caused by error identifying the place of use in the first
transfer. The issue of forfeiture was avoided in the first proceeding, and the applicant did not respond
to the question of forfeiture on the original application. While the Department should have identified
this defect, the Department’s own error should not be the focal point of whether a clear
forfeiture/abandonment should be ignored because of the approved transfer. Despite Sage Willow's
statement in its brief supporting reconsideration that the transfer had been approved for many years,
the last transfer was approved in 1992,

The Department’s review must extend beyond the prior approval and any hardship it might
cause Sage Willow. Blind adherence to a previous approval without considering its impact on other
‘water users is not in the public interest. The adverse impact on public interest outweighs the benefits
of finality particularly in light of the clear and uncontraverted evidence of forfeiture, and would
contravene an overriding public policy of protecting other water users. As a result, the recommended
decision will continue to hold that license nos. 33-02090 and 33-02091 are forfeited.

Estoppel cannot be applied to the Department of Water Resources in this case. Consideration
of an application for transfer is part of the sovereign responsibility of the Department, and is not a
proprietary action. Furthermore, the resumption of use doctrine should not be applied as a crutch
to justify continued use by Sage Willow. The decision hinges solely on whether res judicata prohibits
the Department from determining if license no. 33-02091 was forfeited. In this case res judicata does
not bar reconsideration.

Irrigated Acreage in the Frew Place

The order granting reconsideration recognized that Vance Hawley did not add corroborating
testimony to the 230 acre place of use estimate proposed by Terry Scanlan for the Frew Place. The
clear and convincing evidence standard is the evidentiary standard by which the Department should
review forfeiture issues. The Department should review the historical use of the water to determine
the extent of beneficial use for purposes of forfeiture. Despite Sage Willow's argument that a place
of use of 260 acres should be recognized, applicant’s exhibit no. 7, prepared by C.E. Brockway, a
consultant retained by Sage Willow, agrees with the estimates of a 230 acre place of use.

AMENDED RECOMMENDED ORDER -Pg 4
: penar )

apr1 819%



Applicant's exhibit 1"a" is a map depicting the places of use for license nos. 33-02086 and 33-
07018. The total number of acres authorized for irrigation by these overlapping licenses appurtenant
to the Frew Place is 261 acres. The second column in the table below lists the places of use described
by the water rights. The third column lists Brockway's estimate of irrigated acreage for the Frew
Place that corresponds to the water right place of use. The fourth column adds additional bottomland

acres not irrigated, but perhaps deriving some benefit from irrigation water.

Descﬁption

T7N R28E Sec. 5

T7N R28E Sec. 5

T8N R28E Sec. 32

Total

FREW PLACE OF USE SUMMARY

Water Right Place
of Use
NENW - 35 ac.
NWNW - 38 ac.
SWNW - 33 ac.
SENW - 36ac.
142 acres
NESW - 32 ac.
{SESW - 40 ac )*
32 acres
NWSW - 3lac.
SWSW - 39ac.
SESW- 17ac.
87 acres
261 acres

Brockway's
Irrigated Place of
Use
NW% - 115 ac.
115 acres
SWh - 85ac.
45 acres**
SWl - 65 acres |
635 acres
225 acres

Brockway's
Irrigated Pof U &
Bottomiand

NWVs - 120 ac.

120 acres

100 ac.

45acres**

65 ac.

65 acres

230 acres

* This 40 acre parcel was not described as a place of usc for license nos, 33-02086 & 33-07018 but was described as a place of use by license no.
33-02133 and is not part of the Frew place. It is included in the table only to show where the 35 acres estimated by Brockway to be irrigated are

located.

*¥ | jcense nos. 33-02086 & 33-07018 describe 32 acres as the place of use for the NEYSW of Section 5, TO7N, R28E. Brockway found a
total of 85 acres irrigated in the SW¥4 of Section 5. Assuming that only 40 acres are irrigated in the SEXSWY4 of Section 5, the remaining 45
acres are liberally attributed to the NEXSW% of Section 5.
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Sage Willow cannot argue that the Department should recognize 260 acres of irrigation in the Frew
Place when its own expert does not identify, even in a liberal interpretation, more than 230 actual irrigated
acres. This decision will recognize 230 acres irrigated in the Frew Place.

Abandonmen

Sage Willow argued that the finding of abandonment is not supported by the evidence. After
reading the testimony of Vance Hawley, I find that his statements about the use of water on the Homestead
Place and the North of Road Place were much less convincing than I remembered. When asked why water
was not used on the Homestead Place after issuance of a patent, Vance Hawley stated that he would
"venture a guess" about why water was not used following issuance of the patent from the federal
government, A ventured guess is not sufficient evidence of intent to abandon. The evidence clearly
establishes that water authorized for diversion pursuant to license nos. 33-02090 and 33-02091 was not
beneficially used for more than twenty years, but it does not clearly establish that license nos. 33-02090
and 33-02091 were abandoned.

The hearing officer recommends the following amended Findings of Fact, Conclusions of Law, and
Order:

FINDINGS OF FACT

1. In 1989, Sage Willow, Inc. (Sage Willow) acquired a ranch, located near the confluence of
the Little Lost River and Spring Creek, commonly known as the Knollin Ranch. At the same time Sage
Willow also acquired other parcels contiguous to or nearby the Knollin Ranch.

2. One parcel is located approximately 1% miles northwest of the Knollin place. The parcel is
divided into two pieces by the east 16th line of Sec. 35, T27N, R28E, B.M. The property located on the
west side of the 16th line is commonly known as the Bird Ranch. The property located east of the 16th
line is commonly known as the Homestead Place.

3. Another parcel is located on the north side of an east-west county road, which was the
northern boundary of the original Knollin Ranch, and will hereafter be referred to as the "North of Road
Place.”

4, In 1993, Sage Willow acquired additional land contiguous to and northeast of the Knollin
Ranch from David and Terry Hawley (the Frew Place).

5. The Knollin Ranch was originally owned by A J. Knollin. Several surface water rights were
appurtenant to the Knollin Ranch. Because of financial difficulties, A.J. Knollin conveyed his interest in the
Knollin Ranch to the first mortgage holder in 1942. In the same year, the Canal Co. purchased the Knollin
Ranch from the mortgage holder. During the late 1940's, the Canal Co. sold the ranch land to LR. "Slim"
Hawley (Hawley). The earliest priority water rights appurtenant to the Knollin Ranch were not conveyed
to Hawley, however, but were retained by the Canal Co., and later transferred to downstream lands. The
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Canal Co. rights are some of the earliest water rights diverted from the Little Lost River, bearing priority

dates of 1879 to 1891.

6. Several late priority surface water rights remained appurtenant to or were developed for use
on the Knollin Ranch. The rights are described below:

Irrigation Rights

Water Right No. CFS Priority Source
33-00069 32 06/01/1908 Little Lost River

33-00070 2.8 10/01/1906 Spring Creek

33-00071 3.2 03/15/1909 Spring Creek
33-00072 .8 05/01/1508 Little Lost River

33-00073 6.4 04/01/1912 Spring Creek
33-00074 1.6 08/06/1913 Little Lost River
33-00076 6.8 04/01/1913 Little Lost River
33-00078 3.2 10/15/1913 Little Lost River
33-00079 1.6 04/01/1912 Little Lost River

33-00080 8 05/01/1908 Spring Creek

33-00081 8 05/01/1908 Spring Creek

33-00082 8 05/01/1908 Spring Creek
33-02007 2.9 02/15/1909 . Little Lost River

33-02008 6.4 06/12/1909 Spring Creek

413
Soil Root Zone Storage Right.
Water Right No.
Acre Feet Priority Source
33-02133 :

2,960 06/02/1949 Little Lost River

Spring Creek

7. The surface water rights could only be delivered to Hawley during high water flows,
however, and there was insufficient surface water to irrigate the Knollin Ranch. Hawley obtained two
licenses to irrigate the Knollin and Bird Ranches with ground water, numbered 33-02057 and 33-02083.

FH T amTe RO
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The ground water rights for the Knollin and Bird Ranches are described as follows:

Water Ri.gm No. | CFS Priority Source
33-02057 24.0 02/01/1950 8 wells
#1-8
33-02083 50 08/23/1957 _ 8 wells
: #1-8

8. In addition, ground water rights were also perfected for the Frew Place, which Sagé
Willow acquired from David and Terry Hawley. The Frew Place rights are listed below:

Water Right No. CFS Priority Source
33-02086 _ 4.1 01/12/1959 well # 13
33-07018 3.26 09/12/1972 well # 12

9. Finally, Hawley and some of his contemporary relatives obtained patents for two parcels of

federal property pursuant to the Desert Land Entry Act. Two licenses to appropriate ground water were
issued by the Department for these parcels. License no. 33-02091 was perfected for irrigation of the
Homestead Place. License no. 33-02090 was perfected for irrigation of the North of Road Place. The
following describes components of these rights:

Water Right No. ' CFS Priority ' Source
33-02090 5.93 12/21/1959 well # 11
33-02091 436 01/22/1960 well on Bird

Ranch

10.  The places of use and points of diversion prior to Sage Willow's acquisition of the water
rights described in the preceding paragraphs are depicted on the map labeled as applicant's exhibit no. 1"a."

11.  Sage Willow filed application for transfer nos. 4221, 4222, 4223, 4224, 4225, 4226 &
4227, proposing to change the place of use for all of the rights listed above. The multiple applications
for transfer were filed to define portions of the water rights that would be appurtenant to each of seven
independent delivery systems. Application nos. 4221, 4222 and 4223 propose the irrigation of land
primarily north of the original Knollin Ranch with pressunzed circular pivots. Application nos. 4224,
4225, 4226 and 4227 propose gravity irrigation of other land. The proposed places of use are depicted on
a map labeled as applicant's exhibit no. 1"b." For further clarity, a map depicting the system (or place of
use) described by each of the applications is attached. The original and proposed places of use described in
the applications are not restated in this decision because of their size and complexity. .

12. A geologic formation near the confluence of the Little Lost River and Spring Creek retards

IPRATIIRET
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the southward flow of ground water in the underlying aquifer, causing the ground water and surface water
to merge in the southern half of the Knollin Ranch. The Little Lost River loses water to the underground
aquifer above the Knollin Ranch, but as the ground water and surface water merge, the Little Lost River
and Spring Creek gain water as they flow through the Knollin Ranch. The merger of the ground water
and surface water continues downstream several miles to the Canal Co. diversion.

13.  TheLittle Lost River and the aquifer underlying the Little Lost River Basin below the
Knollin Ranch are dependent on water flows which pass the Knollin Ranch, either on the surface, or
underground.

14. The Hawley wells were drilled into the shallow aquifer connected to the surface water.
There is a direct hydrologic connection between the water pumped by the Hawley wells and the surface
water that flows downstream into the Little Lost River below the Knollin Ranch.

15.  Vance Hawley, a son of Slim Hawley, grew up in the Little Lost Valley, and helped farm
the Knoilin and Bird Ranches as a youth, although he did not reside on the Knollin Ranch. After attending
college, Vance Hawley retumned and assisted in farming the property from 1970 through 1978. During
these eight (8) years, he did not manage the farm, but resided on the Knollin Ranch. From 1978 through
1980 he leased the Knollin Ranch property. After the lease expired, he was acquainted with the operation
of the farms until 1989, when the Knollin Ranch was sold to Sage Willow.

16.  Vance Hawley was also aware of the operation of the Bird Ranch, the Homestead Place, the
North of Road Ranch, and other surrounding lands.

17.  Vance Hawley testified about the extent of beneficial use of water on the properties now
owned by Sage Willow. He testified that the total number of acres irrigated on the Bird Ranch did not
exceed 297 acres. He also testified that irrigation of individual parcels on the Knollin Ranch totaled 879
acres.

18.  Vance Hawley testified that the Homestead Place, located just east of the Bird Ranch, was
irrigated with water pursuant to license no. 33-02091 in the early 1960's until a patent of ownership was
issued by the federal government. He testified that the land was converted back to early season dry range
land and was never irrigated in the late 1960's, all of the 1970's and the 1980's until Sage Willow bought

the property.

19.  Vance Hawley also stated that the North of Road Place, patented by his aunt and uncle,
located north of the main east-west access road into the Knollin Ranch, was irrigated with water pursuant
to license no. 33-02090 in the early 1960's until a patent of ownership was issued by the federal
government. He testified that after the patent was issued the property was converted back to early season
dry rangeland. He testified that water had not been applied to the lands pursuant to license no. 33-02090
during the late 1960, all of the 1970's, and the 1980's untit the property was purchased by Sage Willow.

20.  James Mays, a lifelong resident of the Little Lost River Valley, testified he was familiar with
both the Homestead Place and the North of Road Place, and had not observed any irrigation on the
El!}m“\ “”ﬂ-wnn - n-gj
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Homestead Place or North of Road Place, at least until Sage Willow acquired the parcels.

21.  Vance Hawley drew the boundaries of and estimated the number of acres irrigated during
his acquaintance with the property. This land is depicted on protestant's exhibit no. 3. The estimate
includes lands irrigated with both surface water and ground water. He estimated that no more than 1176
acres were irrigated within the boundaries of the Knollin Ranch and Bird Ranch.

22.  The testimony of Vance Hawley is the most credible evidence regarding the traditional use
of water on the entire Sage Willow land holdings until 1989.

23.  Terry Scanlan (Scanlan), an engineer and geologist hired by Mays, consulted aerial
photographs, and estimated that approximately 230 acres were irrigated in the Frew Place. This estimate is
supported by the irrigated acreage estimates prepared by Dr. Charles E. Brockway, P.E. (Brockway), a
consultant hired by Sage Willow.

24.  Scanlan also estimated that 1182 acres were irrigated in the Knollin Place and the Bird
Place, six more acres than estimated by Vance Hawley. Adding the 230 acres irrigated in the Frew Place,
Scanlan estimated the total acreage irrigated prior to 1989 was 1412 acres. Because of the six acre
descrepancy between Vance Hawley's estimate and Scanlan's estimate, the difference will be resolved in
favor of Sage Willow. A total of 1412 acres were irrigated prior to 1989.

25.  In 1989, Sage Willow purchased the Knollin Ranch, the Bird Ranch, the Homestead Place
and the North of Road Place. Jerry Pancheri was hired as the manager of the ranch, and was instructed to
apply the water to the land as efficiently as possible and to recommend changes to the system to more
efficiently use the water.

- 26, Pancheri testified about his attempts to use the water and identified land irrigated during the
years he managed the farm. Pancheri identified on protestant's exhibit no. 21 the lands which were
irrigated in various years. He approximated the areas irrigated in several individual parcels, and the parties
summed his estimates in their briefs, as set forth below:

_ Total Number of Acres Irrigated '
Year Sage Willow's Estimate Mays' Estimate
1989 1300 1400
1990 ' 1560 1740
1991 2000 ‘ 2004
1992 2130 - 2100
1993 ' 2390 ————

27.  During 1990 and 1991, Pancheri determined that several preexisting ponds located on the
Knollin property should be repaired and filled with water. These ponds, when filled with water, contribute
significant sub-water to the shallow aquifer and sub-irrigate some of the lower elevation pastures located

#gﬂ!ﬁ“;'*“*“'*ﬁ )
AMENDED RECOMMENDED ORDER - Pg 10 F - :

APR 1 §1995



on the Knollin Ranch.

28.  Pancheri also determined that the lands within the Bird Ranch and the Homestead Place
were the poorest agricultural lands of the Sage Willow holdings and recommended that the water rights
appurtenant to the Bird and Homestead Place be transferred to other lands located north of the Knollin
Ranch. These lands north of the Knollin Ranch were acquired by Jerry Panchen, and subsequently by Sage
Willow, through an exchange of lands with the Bureau of Land Management,

29.  In Ociober, 1990, Sage Willow, through its president, Edmund Dumke, appiied to transfer
license no. 33-02091 (transfer no. 3785) from the Homestead Place to land located in the SEV4 of Section
1, T7N, R27E, and the SW' and SE% of Section 6, T7N, R28E. The transfer application was signed by
Dumke as president of Sage Willow. Part 1 of the transfer application requests the applicant to "[d]escribe
the effect on the land now irrigated if the place of use is changed pursuant to this transfer.” Dumke
responded that "[w]e will dry farm this old place of use.” There was no response to question 10 in part 2
of the application which asks "To your knowledge, has any portion of this water right undergone a period
of five (5) or more consecutive years of non-use?" By signing the application, Dumke asserted that "no
one will be injured by such change and that the change does not constitute an enlargement in use of the

original right."

30. Dumke testified at the hearing that he had no personal knowledge regarding license no. 33-
02091. He did not personally know whether a well was located at the licensed point of diversion or if any
irrigation had occurred pursuant to license no. 33-02091 on the licensed place of use. Dumbke stated that
he relied entirely on others to prepare the application.

3L Harold Jones, an employee in the Department's Eastern Regional Office, testified that the
Department's cutrent policy is to rely on the representations made in the transfer application for a licensed
right if no protests are filed. In reviewing the Sage Willow application for transfer no. 3785, the
Department did not independently investigate the existence of a well and pump at the licensed point of
diversion, or diversion for beneficial use on the licensed place of use for license no. 33-02091.

32.  Transfer no. 3785 approved a change in the place of use for license no. 33-02091 from the
Homestead Place to part of the North of Road Place. The transfer resulted in an overlap of license no. 33-
02091 on the place of use for license no. 33-02090. One of the purposes of the pending transfers is to
correct transfer no. 3785 by moving license no. 33-02091 to lands not already described as a place of use
by license no. 33-02090.

33.  In 1991, two new pivots (pivots 6 and 7) were installed on the lands in Sections 1 and 6,
and irrigation commenced that same year. (See protestant's exhibit no.13, 1991 Landsat Image and
testimony of Mr. Pancheri and Mr. Scanlan.) Although the pivots were installed and operated in 1991, the
record indicates transfer no. 3785, which authorized license no. 33-02091 to be used in Sections 1 and 6,
was not approved until October of 1992,

34.  Vance Hawley testified that lands owned by Hawley were flood irrigated, and many of the
fields were only irrigated once during the season. When hay was harv ,_gﬁm.the.sevlands:&only one half
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to one ton per acre of hay was harvested, compared to a full average harvest of approximately three tons
per acre for the Little Lost River Valley.

35.  Dr. Charles Brockway, P.E., was hired by Sage Willow in 1989 to conduct various studies
regarding the Little Lost River Drainage and its hydrologic and hydrogeologic characteristics, particularly
with reference to the Sage Willow holdings. In preparation for the hearing, Brockway walked the Sage
Willow property, noted existing ditches and the location of abandoned ditches thereon, and consulted aerial
photography to determine the number of acres that could have been irrigated on the Sage Willow property.
Brockway prepared applicant's exhibit no. 7 which lists the acreage owned by Sage Willow and estimates
consumptive use prior to the Sage Willow purchase of the property. The consumptive use calculated
represents consumption by crops irrigated by both sprinkler and flood applications, and also includes
consumption by bottom land and rangeland vegetation. Lands which showed some evidence of past
irrigation, even though not irrigated at the time Sage Willow aquired the property, were assigned irrigation
consumptive use values.

36. Brockway concluded that the consumptive use prior to the Sage Willow purchase was
10,192 acre feet. He also testified that consumptive use increased approximately 760 acre feet between
1989 and 1992, and will increase another 137 acre feet if the applications for transfer are approved.

37.  Brockway also testified that the additional 137 acre foot depletion would reduce stream
flows to the Little Lost River by 0.20 cfs, and the effect on the aquifer levels would not be detectable.

38.  Scanlan combined Vance Hawley's recollection of water use with information derived from
aerial photography, and determined the total number of acres traditionally irrigated in the Knollin, Bird
and Frew properties. For purposes of comparison, in protestant's exhibit no. 15 Scanlan grouped lands by
the same classifications as Brockway, and applied the same consumptive use values to estimated a
consumptive use prior to Sage Willow acquisition, Scanlan estimated a consumptive use of the 9,077 acre
feet. Based upon allegations of non use on the Homestead Place (license no. 33-02091), and the North of
Road Place (license no. 33-02090), Scanlan conciuded the approval of these transfers would increase
consumptive use by 1504 acre feet annually from the pre-1989 consumptive use values,

39.  Inprotestant's exhibit no. 20, Scanlan disagreed with the consumptive values for crops
irrigated with surface water used by Brockway in applicant's exhibit no. 7, and reduced the initial
consumptive use values by 20 percent to account for the testimony of Vance Hawley regarding reduced
crop harvest. He calculated a pre-1989 consumptive use of 8,273 acre feet. He estimated consumptive
use would increase by 1,809 acre feet after the transfer is approved.

40.  The assumptions by Scanlan are supported by direct evidence and testimony presented by
Vance Hawley and are coupled with a careful review of aerial photography. These factors provide a more
credible estimate of the acres historically irrigated and the historical total consumptive use.

41.  Protestant's exhibit no. 18 proposes prorata reductions in flow rates and acreage irrigated
for each of the applications based on a ratio between the licensed places of use and the historical places of
use as established by Vance Hawley. Despite detailed consumptive use calculations by two expert

AMENDED RECO ED ORDER - Pg 12 wl, A

Apr1 81996



witnesses, Mays' proposal is based solely on irrigated acreage comparisons, not consumptive use
comparisons.

42.  Don Isham, a prior officer of the Canal Co. testified that, to his knowledge, the later in time
surface water rights, alleged to be owned and proposed for transfer by Sage Willow, have been delivered
to the Canal Co. for decades. He testified that, although the application for transfer that moved the water
from the Knollin Ranch to the Canal Co. only included the early in time rights, the Canal Co. was euntitled
to the rights claimed by Sage Willow because of the long history of delivery.

43, The watermaster for the Little Lost River testified that in 1993, he delivered some of the
surface water rights claimed by Sage Willow to Sage Willow.

CONCLUSIONS OF LAW

1. The parties agree about most of the facts pertaining to the traditional use prior to Sage
Willow's acquisition of the property, and the expanded use of Sage Willow following its acquisition. There
is some disagreement regarding the consumptive use calculations of the expert witnesses and which
consumptive use numbers are most accurate, Both parties admit, however, that Sage Willow's proposal
will increase the consumptive use on the Sage Willow property. :

2. The first issue to be resolved is whether all or portions of the original water rights were lost
by abandonment or forfeiture. License nos. 33-02090 and 33-02091 were forfeited because of non-use for
over 20 years. Forfeiture was established by clear and convincing evidence.

3. One of the most difficult issues raised is the status of transfer no. 3785. The application for
transfer was incomplete and contained representations that were not correct. Dumke explicitly
represented, by signing the affidavit, that the right had not been forfeited, and that there would be no injury
or enlargement as a result of the application. An integral portion of the application, asking whether the
applicant knew of any continuous, five year period of non-use, was left blank. The Department did not
independently investigate the possibility of forfeiture. In addition, the applications for transfer now
pending were filed to revise what was previously approved.

4. There is no evidence that Dumke or Sage Willow fraudulently misled the Department, or
that the transfer is void because of fraud. Because the pending applications for transfer attempt to correct
previously approved transfer no. 3785, and because there were misrepresentations and omissions of fact in
the filing of application for transfer no. 3785, transfer no. 3785 is voided, and the Department is not bound
by the previous approval. Furthermore, although there has been some development pursuant to transfer
no. 3785, Sage Willow constructed two of the pivots prior to approval of the transfer 3785.

5. Because of the reasons set forth above, the finding of forfeiture supersedes the prior
approval of transfer no. 3785.

6. The combined testimony of Vance Hawley and Terry Scanlan regarding the total place of
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use for the remainder of the Bird Ranch, the Knollin Ranch, and the Frew Place establishes a historically
irrigated acreage of 1,412 acres during a period of at least two decades.

7. The total number of acres authorized for irrigation pursuant to license nos. 33-02086 and
33-07018 is 230 acres. The total number of acres authorized for irrigation pursuant to license nos. 33-
02057 and 33-02083 is 1,182 acres. Combined surface water and ground water irrigation should not
exceed 1,412 acres, except for sub-irrigation. The total number of acres which can be irrigated by applying
water (surface water and ground water) directly to the land is 1,412 acres. The right to irrigate any
additional lands described by ground water and surface water rights in excess of 1,412 acres has been
forfeited, except for benefits derived by subwater which will be discussed later.

8. Applicants do not admit forfeiture, but emphasize the doctrine of resumption of use as a
defense against forfeiture. Several Idaho court cases generally mention the resumption of use defense to
forfeiture. Only two of the decisions find that there may have been a forfeiture, and that resumption of use
might resurrect the water right.

9. Wagoner v. Jeffrey, 66 Idaho 455, 162 P.2d 400 (1945) was a dispute between a water
right holder who had perfected rights in wells located on federal property, and another settler who
subsequently obtained a patent to the property where the wells were located. More than five years of
non use elapsed. When the water right holder unsuccessfully attempted to resume his use, the subsequent
settler, even though he had no water rights in the wells, attempted to block the resumption by alleging
forfeiture. In Wagoner, there was no junior water right holder claiming a right to the water which was
being diverted out of the wells. The resumption doctrine was applied because there was no intervening
claim to the water.

10.  In Application of Boyer, 73 Idaho 152, 248 P.2d 540 (1952), a water user attempted to
transfer water rights diverted from the Big Lost River approximately 20 miles downstream. The
protestants alleged the rights were forfeited. Unrefuted evidence established that the water right had not
been applied to the original place of use for several decades, but the evidence also established that, at least
for a portion of that period, water was delivered to the proposed place of use, and assessments for the
delivery of the water had been paid. In its holding, the Idaho Supreme Court said:

Thus, bills were rendered and payments made by respondent for water delivered by the
District. The District showed no water was deliver to [the old place of use], so the water
must have been, and two of the exhibits show the water was, delivered to the [proposed
place of use].

73 Idaho at 159.

11.  The court seemed to be concluding that the water right was not forfeited because it was
delivered to other lands. Nevertheless, the court subsequently stated, quoting Carrington v, Crandall, 65
Idaho 525, 147 P.2d 1009 (1944):

Although statutory abandonment of a water right has occurred, forfeiture is not effective if

1T Ialahal LI
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after five-year period original owner or appropriator resumes the use of the water prior to
claim of right by a third party.

73 Idaho at 160.

12, The court explained the quotation with two inconsistent statements, the first sounding as if
the right had been forfeited but resumed, and the second sounding as if the right had never been forfeited:

No one claims this particular decreed water by adverse possession and clearly, so far as this
proceeding is concerned, it was in part at least used by respondent on some of his Arco
lands before it was claimed it had been forfeited.

The trial court was justified in holding that water had been so used by respondent that he
had not abandoned or forfeited his water rights . . ..

73 Idaho at 160.

13.  Other cases discuss the resumption defense, but decide that the right was not forfeited.
Carrington v. Crandall, 65 Idaho 525, 147 P.2d 1009 (1944) (held not abandoned, and was not a
resumption case); Zezi v. Lightfoot, 57 Idaho 707, 68 P.2d 50 (1937) (held burden of proof on the party
alleging forfetture not satisfied). Another case, Jenkins v. State Dept. of Water Resources, 103 Idaho 384,
647 P.2d 1256 (1982), held that the right was forfeited, but proof was not offered regarding the
resumption of use defense.

14.  The law does not require that a claim of ownership to the specific water delivered by a
specific water right must be filed prior to resumption of use to prevent the resumption. Language in Zezi
that the use must be resumed prior to other appropriations, and the discussion of movement up the priority
ladder by junior right holders in Jenkins narrowly limits when a water right can be resumed after it is
forfeited.

15.  Recognition of the resumption of use defense would frustrate the doctrine of prior
appropriation in streams where (1) junior appropriators have established water rights and have relied on
water not diverted by a senior user, or (2) in this case, where senior surface water users and other water
right holders have relied on related ground water not diverted by Sage Willow's predecessor. While the
prior appropriation doctrine is crafted to protect water users, by delivering in order of priority, its
requirement of beneficial use of water prevents a water right holder from retaining unused water rights for
a long period of time, and then reasserting the right to the detriment of other right holders.

16.  Other users are not required to assert a specific claim to the water rights or water
represented by rights held by the user attempting to resume his use. The establishment of a water right is
sufficient claim to the water. The resumption doctrine cannot restore portions of water rights forfeited by
Sage Willow's predecessor in interest to the detriment of other water right holders.

17.  Detailed consumptive use comparisons by both parties implicitly invite the Depariment to
?g L R L A 8
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microscopically look at the application of water upon the place of use and restrict the future consumptive
use based on an estimated consumptive use. Although consumptive use was not defined by the initial
water rights which were licensed or decreed, each water right is implicitly limited by the consumptive use
inherent to the beneficial use authorized. Within the limitation of the maximum consumptive use value, the
water right holder should be able to plant more or less consumptive crops depending on his needs. If
there is a pattern of rotation within the farming operation, a portion of a right should not be lost because a
water right holder's crops did not consume the maximum consumptive use value.

18.  Ifthe Department evaluated the consumptive use microscopically, the Department would be
required to;

a. Determine the traditional acres irrigated;
b. Determine how much water was traditionally consumed by crops grown on those acres;

¢. (i) evaluate how much more efficient the proposed method of irrigation is or,
(it) evaluate how much more water will be consumed by the anticipated crop use;

d. (@) further reduce the acres irrigated to prevent increased consumption, or
(ii) further reduce the volume and flow diverted to prevent increased consumption.

19.  Because the protestant proposes restrictions based on historical acres irrigated, not based
on consumptive use, the Department declines, in this case, to limit the total diversion based on increased
consumptive use which may result from improved efficiency of water application. Total diversion volumes
and consumptive uses values will be assigned according to Depariment standards. Flow rates will be
reduced to a rate of 0.02 cfs per acre unless Sage Willow can demonstrate the need for additional volume
or diversion rate. '

20.  These applications for transfer can only be approved if the applicant identifies 1,412 acres
to which water will be physically diverted and applied by some means other than subirrigation. Annual
volume for physical diversion, delivery and application should be limited to 4,942 acre feet. Annual
consumptive volume will be limited to 3,530 acre feet. The diversion rate will be limited to 28.24 cfs.

21. A proposal identifying 1412 acres, and the individual rights that will be appurtenant to the
lands, must be submitted to the Department. The Department will allocate volumes and diversion rates to
each right.

22.  Aspart of the proposal, the applicant may continue to derive the benefits of subirrigation
from ponds and return flows to the Little Lost River, provided the ponds or the return channels are not
reconstructed to increase the subirrigation beyond the acreage traditionally subirrigated. Water shall not be
diverted from ground water for the sole purpose of filling ponds or subirrigating. Surface water can only
be diverted for root zone storage (presumably subirrigation) pursuant to license no. 33-02133 when all
prior surface water rights are being satisfied,

[l Tt A R WA g ewoan
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23.  Water rights cannot be obtained by adverse possession if the rights are being delivered by a
watermaster in a water district. Idaho Code § 42-607.

24,  The Canal Co. is not entitled to ownership of water rights alleged to be owned by Sage
Willow.

ORDER
IT IS HEREBY ORDERED that transfer no. 3785 is VOIDED.

IT IS FURTHER ORDERED that license no. 33-02090 and license no. 33-02091 and portions of
all other rights diverted and directly applied to lands in excess of 1412 acres are FORFEITED.

IT IS FURTHER ORDERED that application for transfer nos. 4221, 4222, 4223, 4224, 4225,
4226 and 4227 are CONDITIONALLY APPROVED provided the applicant not irrigate more than
1,412 acres within the place of use proposed by the applications, and the applicant complies with the
following:

1. A proposal must be submitted to the Department of Water Resources within 56 days of the
final disposition of this dispute or after any final appeal period has run. The plan must be
submitted to the protestants for review and comment. Comments must be submitted to the
Department and to the applicant one month following submittal of the plan. A hearing may
be requested by either party within sixty (60) days of submittal of the plan.

2. Failure to submit the plan is cause for the department to revoke its conditional approval of
the application for transfer.

IT IS FURTHER ORDERED that the Department will issue another recommended decision if
additional testimony is required following submittal of the plan.

DATED this 7 ‘!‘i day of November, 1995.

L. Salorar

GARY SPACKMAN, Hearing Officer

LRttt I
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that onthis 53~ day of November, 1995, I mailed a true and
correct copy, postage prepaid, of the foregoing AMENDED RECOMMENDED ORDER to the
following:

Sage Willow, Inc.

HOLDEN KIDWELL HAHN
& CRAPO

P.O. Box 50130

Idaho Falls, ID 834035

Blaine County Canal Co.
HC 65 Box 1018
Howe, 1D 83244

Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Boise, ID 83701

Q <_,{_,L/LA_- L,é/,Q-mA,

J;'J‘LIE L. YARBROUGH’
Senior Secretary (,,
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BEFORE THE DEPARTMENT COF WATER RESOQURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NOS. 4221, 4222,
4223, 4224, 4225, 4226, AND

)
) CRDER GRANTING PETITION
)

4227 IN THE NAME OF )
)
)

FOR RECONSIDERATION

SAGE WILLOW, INC.

On June 5, 1995, Sage Willow, Inc. filed a petition for
reconsideration and a supporting brief. Rule 720.a. of the
Department’s Rules of Procedure states that the hearing officer
must dispose of any petition for reconsideration within 21 days of
its receipt or the petition will be considered denied by operation
of law. This order responds to the petition for reconsideration.

Counsel for Sage Willpw raises legal issues which I struggled
with while preparing the recommended decision. I will discuss the
issues in the following analysis section.

ANALYSIS

Resumption Use

Sage Willow’s analysis of the Idaho cases which discuss
resumption of use in greater detall is not convincing. Although
resumption of use is mentioned in several cases, the legal theory
is not wused as a basis for a decision in most of them.
Nevertheless, it is worth discussing how resumption of use fits
into the doctrine of prior appropriation and hydrologic reality.

The recommended decision does not attempt to abrogate the
resumption defense. It narrowly limits its application. If the

resumption defense is liberally appl%eﬁfa$fpgpposed by Sage Willow,

";‘?PE"' 1 & 70,
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it will conflict with prior appropriation doctrine, it will
conflict with sound hydrolegic reasoning, and it will all but
prevent a prior appropriator from ever contesting a resumption of
use,.

Where many waterusers divert water from a stream, a single
junior appropriator cannot monitor all of the senior uses of water,
and file specific claims to forfeited water when a five year
forfeiture period has passed. Furthermore, 1if the water is
delivered by a watermaster in a water district, Idaho law prevents
ownership by adverse possession. Difficulty of monitoring is
aggravated when the relationship between ground water and surface
water is recognized. Not only would the junior user be required to
monitor the use of surface water by senior water right holders, but
would also be regquired to monitor all uses of ground water in the
basin. Holding a water right ought to be enough.

The Department of Water Resources has been criticized in
recent years for ignoring the relationship between surface water
flows and tributary ground water, and for not developing
regulations for the conjunctive management of related water
resources. It has also been criticized for liberally issuing
ground water permits without thought of the effect on other
waterusers. If each isolated permit were reviewed without
consideration of all other permits an expert might conclude the
impact is minimal, and lawyers could argue there is no actual
injury. But when the cumulative effect of all permits is

considered the injury could be substantial.

Recent legal action and legislative enactments have prompted

/]
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the Department to initiate a broad water measurement program; and
to promulgate rules and regulations to deliver water rights to both
surface water and ground water users who are being injured by
ground water withdrawals. This may result in curtailment of some
ground water diversions.

Sage Willow proposes that because there éfe no specific claims
to the Sége Willow ground water rights, the Department should
ignore the certain hydrologic relationships and ignore the
cumulative effect that Sage Willow’s proposed resumption, and all
other resumptions (if the resumption defense is liberally applied),
would have on cother water users.

I recognize that no one has filed a petition for delivery call
and asked for conjunctive management.. The Department should not
ignore hydrologic reality in approving a resumption of use, only to
cause a greater delivery problem later when the rights may be
conjunctively managed. The Department would be inconsistent if it.
recognized the resumption of use as proposed by Sage Willow. Sage
Willow does not persuade me that the conclusions of law in the
recommended decision regarding the resumption of use should be
reconsidered.

Voiding of Transfer No. 3785

It is clear that water right no. 33-02091 was
forfeited/abandoned. Failure to respond to the forfeiture gquestion
on the application for transfer form, combined with testimony at
the hearing reveals that the forfeiture issue was not add:essed by
the applicant. The forfeiture issue was alsoc not explored by the

. Bim:
Department prior to approval. ﬁ*gﬂ?@@??ggﬁ&
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On the other hand, the application was properly published,
giving interested parties notice regarding the propesed change.
Furthermore, the transfer waé approved by the Department although
the cbnditions inply that some issues, including forfeiture, might
be reviewed by the adjudication court. |

I am troubled by Sage Willow’s implicit allegations that
because the Department assisted in the preparation of the
application, that perhaps the Department should be estopped from
raising the forfeiture issue. The applicant goes so far.as to
state that "[w]e are puzzled as to why IDWR, which has access to
the records, transferred right no. 33-02091 to land, most of which
was already covered by right no. 33-02090." Much of Sage Willow’s
discussion attempts to absolve the applicant of any responsibility
for ensuring the correctness of the application, to blame the
Department for its inadequacies. It is sad that the Department may
need to withdraw from assisting the public to insulate itself from
accusations that it was responsible for an applicant’s decisions.
The applicant should bear the responsibility of properly completing
an application, and when signing a document, Xknow what is being
represented.

Nonetheless, the Department approved transfer no. 3785, and
Sage Willgw should be able to rely on the Department’s decision in
proceeding with the project. Perhaps there should be some
application of res judicata with respect to administrative matteré.
Or perhaps the resumption of use doctrine should be invoked if the
Departmeﬁt approved the transfer, and the wateruser resumed the use

prior to an objection. ggggam P
LESRARE I e oy
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I debated whether I should issue a decision regarding this
issue, immediately or whether I should grant the petition for
reconsideration, and notify the parties. After reviewing Rule
720.a., I conclude that if the hearing officer is willing to
reconsider a decision, both parties should be apprised of the
decision, and an opportunity should be given to brief the issues.
I note that late on June 22, 199%, I received a brief from James
Mays, and Mays Land & Livestock, which I have not fully reviewed.
This issue along with one other issue will be reconsidered. A
briefing schedule will follow in the order portion.

The Frew Place

I followed the findings and recommendations of Terry Scanlin
regarding the place of use rather than the findings of Dr. Charles
Brockway because: (1) Scanlin was attempting to define historical
use, and Brockway an&lyzed what could be physically irrigated; and
(2) Scanlin’s place of use estimates were supported by Vance
Hawley’s testimony of historical use. Because the decision was
based on an analysis of historical use, not what could be
physically irrigated, and because of Hawley’s supporting testimony,
Scanlin’s numbers were more credible. My finding of credibility
does not imply that Dr. Brockway is dishonest. ©On the contrary,
I’ve always found Brockway to be honest and forth right. The
decision simply djudges that historical use, not what can be
_physicaily irrigated, is the basis of my review.

Sage Willow rightfully points out, however, that Hawley did
not testify about irrigation of the Frew place, and, without the

supporting evidence, the estimate by Scanlin may not rise to the
ST g_!,o_am,?
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level of clear and convincing evidence justifying a reduction in
acreage. This issue may also be addressed by the parties.
ORDER

IT IS HEREBY ORDERED that Sage Willow’s petition for
reconsideration is GRANTED with respect to the issue of whether use
of water pursuant to right no. 33-2091 should be authorized because
of the approval of transfer no. 3785, and whether the number of
acres authorized for irrigation pursuant to rights nos. 33-02086
and 33-07018 (Frew place) was correct.

IT IS FURTHER ORDERED that any briefs, in additicon to those

already filed, must be filed on or prior to July 14, 1995.

Dated this _Z3 day of June, 1995.

& ko

Gary Spackman
Hearing Officer

fﬁﬁ”ﬂ-me .

APR1 81998

L VY P S ——

aﬁ.ﬂ,.‘;.,,.,,_.,ﬁ.f..ﬂ.....u.
-



®

. . f 156
I hereby do certify that on this ”ﬁig day of June, 1995, I
mailed a true and correct copy of the foregoing ORDER GRANTING
PETITION FOR RECONSIDERATION to the following.

Eent Foster

PO Box 50130

330 Shoup Ave. 3rd floor
Idaho Falls ID 83405

Michael C., Creamer
Givens Pursely & Huntley
PO Box 2720

Boise ID 83701

Blaine County Canal Co
C/0 Wade T Williams
HC 65 Box 1032

Howe ID 83244

Eastern Region

Kgis Rhodes

Secretary

?ﬁﬁﬁ%w
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF
APPLICATION FOR TRANSFER
NOS 4221, 4222, 4223, 4224, 4225,
4226 AND 4227 IN THE NAME OF
SAGE WILLOW, INC.

ORDER EXTENDING TIME
FOR FILING BRIEFS ON
RECONSIDERATION

Nt gt Vg St e’ Ns”

The applicant, Sage Willow, Inc., having moved the department for an order
extending the July 14, 1995 deadline for filing briefs in response to the order granting
petition for reconsideration, and good cause appearing therefor;

IT IS HEREBY ORDERED that the deadline for filing briefs in response to the
Order Granting Petition for Reconsideration is extended until fourteen (14) days after

service by the Department of the requested transcript of the agency hearing in this

matter,

TH
DATED this [,5 ~day of July, 1995.

GARY SPACKMAN d
Hearing Officer

oo gm:g]

ORDER EXTENDING TIME FOR FILING | apR 1 81996
BRIEFS ON RECONSIDERATION - P. 1

e e anained

SRy

.

b



CERTIFICATE OF SERVICE

I hereby certify that on the 4'2' day of July, 1995 I caused to be served a true
and correct copy of the following described document upon the person(s) listed below by
the method indicated and addressed to the following:

Document served: ORDER EXTENDING TIME FOR FILING
BRIEFS ON RECONSIDERATION

Kent W. Foster

HOLDEN KIDWELL HAHN & CRAPO
P.O. Box 50130

Idaho Falls, ID 83405

Fax: (208) 523-9518

" US. Mail

Hand Delivery
Express Mail

iy Facsimile
J. Evan Robertson
Norman M. Semanko
ROSHOLT ROBERTSON & TUCKER
P.O. Box 1906
Twin Falls, ID 83303-1906
Fax: (208) 736-0041
U.S. Mail
Hand Delivery
press Mail
Facsimile
Blaine County Canal Co.
HC 65, Box 1018
Howe, ID 83405
U.S. Mail
Hand Delivery
Express Mail
Facsimile
ORDER EXTENDING TIME FOR FILING o ?

BRIEFS ON RECONSIDERATION - P. 2




Michael C. Creamer

GIVENS PURSLEY & HUNTLEY
P.O. Box 2720

Boise, ID 83701

Fax: 343-9492/342-8920

v US. Mail
Hand Delivery
Express Mail

::—1__/ Facsimile

Deborah Drew-Ellis

ORDER EXTENDING TIME FOR FILING R o
BRIEFS ON RECONSIDERATION - P. 3 e PSR
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BEFORE THE DEPARTMENT OF WATER RESOURCES
QF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NOS. 4221,
4223, 4224, 4225, 4226 &
4227 IN THE NAME OF
SAGEWILLOW, INC.

ORDER DENYING
PETITION TO
AMEND PROTEST

St S S St T Sapet®

: On January 18, 1995, the Blaine County Canal Company
petitioned the Department to amend its protest against the
Sagewillow transfer. The petition sought to add issues regarding
the expansion of water and land and of forfeiture.

Blaine County Canal Company has participated as a protestant
from the outset. It received copies of correspondence from the
parties, and was notified of conferences conducted by the
Department. As late as the prehearing conference conducted in
November 1994, at which the petition for amendment filed by Mays
was discussed, Blaine County Canal Company Wwas apprised of
additional issues that might be raised at the hearing.
Nonetheless, the Canal Company did not move to amend its protest
until less than two weeks prior to the hearing.

The Department should liberally allow the amendment of
pleading, but the amendment should not be allowed when the petition
is filed so close in time to the hearing that the applicant deces
not have reasonable time to explore the allegations of a party
seeking the amendment. Furthermore, Blaine County Canal Company
was hot surprised by these issues, and has alleged no basis for the
late filing of their petition.

IT IS HEREBY ORDERED that the petition to amend protest filed
by Blaine County Canal Company is DENIED.
Dated this £/ - day of January, 1995.

e,

Gary SfacKman




I hereby certify that on this Zf?*qm day of January, 1995, I
mailed a true and correct copy, postage prepaid, of this order
denying petition to amend protest to the following

Sagewillow, Inc.
C/0 Holden, Kidwell, Hahn & Crapo

PO Box 50130
Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer
Givens, Pursley & Huntley

PO Box 2720
Boise, ID 83701

SSE AN

Kris Rhodes




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NOS. 4221, )] ORDER AMENDING
4223, 4224, 4225, 4226 & ) PREHEARING SCHEDULE
4227 IN THE NAME OF )
SAGEWILLOW, INC. )

)

By motion to amend prehearing schedule, the protestants refer
to a schedule for exchange of exhibits of which the hearing officer
was unaware. The original deadline for the exchange of exhibits
was January 16, 1995. The protestants request until January 27,
1995, to prepare and serve exhibits on all parties.

Having shown good cause for the additional delay:

IT IS HEREBY ORDERED that exhibits shall be exchanged by the
various parties on or before January 27, 1995.

o

P2
~ Dated this 23 day of January, 1995.

e onihr

Gary SpfAckman

frenary worp

¢
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I hereby certify that on this 42:3V day of January, 1995, I
mailed a true and correct copy, postage prepaid, of this amended
order to the following:

Sagewillow, Inc.

C/0 Holden, Kidwell, Hahn & Crapo
PO Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer
Givens, Pursley & Huntley
PO Box 2720

Boise, ID 83701

Kris Rhodes

el I S -



BEFORE THE DEPARTMENT OF WATER RESOQOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NOS. 4221, ) ORDER GRANTING PETITION
4223, 4224, 4225, 4226, & ) TO
4227 IN THE NAME OF ) AMEND PROTEST
SAGEWILLOW, INC. )

)

On December 3, 1993, James Mays and Mays Land & Livestock
(Mays) protested applications for transfer filed be Sagewillow Inc.
(Sagewillow). In the text of the protest, Mays identified three
applications for numbered transfer, 4224, 4225 and 4226. These
applications for transfer were the application numbers given to
Mays’ counsel when he inguired of the Department regarding the
Sagewillow applications.

Mays objected to the application for transfer on the basis of
material injury, expansion, increase in consumptive use, and
alleged the transfers, if approved, would not be consistent with
conservation of water resources in the state of Idaho.

On March 21, 1994, Mays petitioned the Department to amend his
protest. The motion asked that the original protest be extended
to apply to four additional applications for transfer, numbered
4221, 4222, 4223 and 4227, which were not identified as Sagewillow
applications during the initial inquiry. The motion to amend the
protest does not set forth additional grounds for protest. It
implies that the original protest criteria will be extended and
applied to the other applications for transfer if the petition is
approved.

The Department did not rule immediately on the motion to amend
the protest.

A letter dated March 17, 1994, written by Mike Creamer,
counsel for Mays, to Ron Carlson of the Department, described in
detail several legal issues which would probably be raised at the
hearing, including the issue of forfeiture. The letter was carbon
copied to Kent Foster, counsel for Sagewillow. Furthermore, in a
letter written by Kent Foster to Harold Jones of the Department,
dated March 21, 1994, Foster recognizes that forfeiture was raised
as an issue by Mays.

The parties carefully briefed the issues, and I will not
recite in detail from the memorandums.

The Department has a responsibility to review all of the
criteria under Idaho Code § 42-222, w@?ﬁhéﬁﬁgg?@g lication is
He
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protested or not. The Department is interested in all facts which
relate to issues affecting the application for transfer, and should
liberally accept information that pertains to these issues. The
Department must also grant the applicant a chance to present its
case, and fairly respond to information which the Department
receives, or which will be presented at a hearing.

Rule 305 of the Rules of Procedure states that pleadings
should be liberally construed, and that the pleadings may be
amended. The philosophy of liberality should apply to motions to
amend. Furthermore, a defect in a pleading caused partially by the
Department not providing all the information requested should be
correctable.

As an analogous comparison, the Department may grant
intervener status to a petitioner if the petition is filed at least
14 days prior to the date of the formal hearing or prehearing
conference. Even if a protestant is prohibited from amending its
protest to broaden the scope of the protest, intervention could
easily be granted, and the protestant could assume a role of a full
party regarding all of the applications.

I find Mays properly filed a motion to amend its protest, and
the facts and the Department rules support approval of the
amendment. Furthermore, the protest, the motion to amend and
subsequent correspondence identified detailed factual and legal
issues that might be raised at the hearing.

IT IS HEREBY ORDERED that Mays’/ moticen teo amend the protest
GRANTED.

IT IS FURTHER ORDERED that copies of exhibits should be marked
and distributed to the parties prior to the hearing. The applicant
should use alpha characters to mark its exhibits; the protestants
should use numbers with its name preceding the number (i.e. Mays #
1, or Canal Co. #1).

IT IS FURTHER ORDERED that if the applicant feels the lateness
of this order grants insufficient time to develop its case, or
feels it has been surprised by any of Mays’ allegations, or is
uncertain regarding the basis of Mays’ protest, I will entertain a
motion to continue the hearing, and extend discovery to allow
Sagewillow to prepare and present its case.

IT IS FURTHER ORDERED that the hearing scheduled for January
31 and February 1, 1995, shall be held as scheduled, unless a
petition 1is received from the applicants at least five days prior
to the hearing date.

Dated this /[ day of January, 1995.

P

Gary {fpackman

by T e
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I hereby certify that on this !é%rh‘ day of January, 1995, I
mailed a true and correct copy, postage prepaid, of this order to
the following:

Sagewillow, Inc.

C/0 Holden, Kidwell, Hahn & Crapo
PO Box 50130

Idaho Falls, ID 83405

Blaine County Canal Co.
HC 65 Box 1018
Howe, ID 83244

Michael C. Creamer
Givens, Pursley & Huntley
PO Box 2720

Boise, ID 83701

Vaouos Vo acle s

Kris Rhodes
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5258 | B

State of Iaho
License and Cerfificate of Water Right

Water License No...... =833 - Amount.....__ 2950 _acre feet

Water District NO.. oo PnomyJuneEElS?LLS?
THIS IS TO CERTIFY that L. R. HAWLEY

of Howe, Idaho | , made application for a permit to appropriate the

public waters of the State of Idaho, dated  June 22 ,19 L9 ;that Perm1t No. R-833

was 1ssueda1é1;‘geré gg%d application; that Certificate of Completion of works, with a amxx%(capamty of

2960  stxwRRXEESE, was issued thereunder on May 5 ,19 Sk | showing that said works

were completed on the 28th  dayof  July , 1951 ;and thatonthe 28th

dayof  jyly »1951

L. R, HAWLEY

of Howe , state of Tdaho , made proof to the satisfaction of the
State Reclamstion Engineer of Idaho, of the right to use the watersof Tittle Lost River &
Upper Sprigge?l{, axtribntargai , for the purpose of  Soil Root Zone Storage oniy
, under Use Permit No. R-833 of the Bepartment of Reclamation

and that said right to the use of said waters has been perfecied in accordance with the laws of Idaho,
and is hereby confirmed by the State Reclamation Engineer of Idaho and entered of record in Volume

9 of Licenses at page 5258 ,ontheSthday of May _ , 1958

The right hereby confirmed dates from Jype 22 » 1949
from Upper Spring Creek

The Point of Diversion/is located ~ in the NEZSW%: Section 5, Twp. 7 N., Rge. 28 E.,B.¥. and from
Little Lost River in the NWiNW} Section 12, Twp. 7 N., Range 27 E., B.M.
in the 1 14, Sec. . Tp. , R. , B. M, County F3u'tT

That the amount of water to which such right is entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually needed and beneficially used for said purposes, and shall

not exceed 2940 acre mubic feet per oMK annum, equally divided between Upper Spring (“M'ak:

~and Little Lost. River.
Description and location of - -

Twp. Rsnge Section  Forty-Acre Tract No. Acras described No. Acres Actually
in Permit Irrigated
7N, 28E., © SE—Swﬁ Lo ho
. swisps ho -
7 _NEZ I\IE—I— ho —
N«ﬁ--I\IEI L0 —
srﬂﬂNEE Ity ho-
~BE NEE Lo ho .
* NEZNWL Lo ~—
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S‘»‘lwl ho Lo -
™ SE";NT II hO ‘ how
NT“—-SWI Lo Lo -
WS ho Lo~
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< SEigi Lo L.
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in the

The right hereby confirmed dates from Jyne 22
from Upper Spring Creek

The Point of Diversion/ls located

» 1949

County FRutt=

That the amount of water to which such right is entitled and hereby confirmed, for the purposes

aforesaid, is limited to an amount actually needed and beneficially used for said purposes, and shall

in the NEISWL Section 5, Twp. 7 N., Rge, 28 E,,B.¥, and from

Little Lost River in the NWINW: Section 12 Twp. 7 N., Range 27 E., B.V,
T4, 14, Sec. » Tp. : R. B. M.

not exceed og4p acre wubix feet per eRonGt annum, equally divided between Upper Spring Cwe: *i{

and Little
Description and location of - -

ost Biver.

Twp. Range Section Forty-Acre Tract No. Acres described No. Acres Acbually
in Permit ‘ Irrigated
7N. 28E, 5 SELSWE Lo ho
. sw13E~ ‘ Lo -
7 NELNEL 4O -
Iw"NEw Lo —
© SWANEL ho Lo-
\SW—NEI Lo ho .
7y M,rl Lo
Xyt 4o -
, ~ SwiNE Lo Lo -
' S S’E}NWI ho Lo~
——sxﬂ ke Lo -
wasw, Lo Lo~
Swisyd LG Lo«
+ gELgd A e Lo.
NE SEl : 110 ho-
WWLSEL - Lo Lo -
St SE1' ha ho”
: SE—SE~/ ho Lo~
8 . Wm Nﬂ,d 80 - SR ME HO
T\TElm Lo ho -
' ,51 W% 80 80
p sw—- 160 160
. Wh SEL 80 80
17 swlsw—f- Lo 40 .
18 ,sl NES 80 80 -
. svlm«r— 110 ho -
N% SE: 80 80 .
7N, 27 E. 12 g :T ' . 8 -
- - 8% NE& 87 80+
NE2NWE 40 _—
—-'sza%_m«.% Lo ho
NEZSWL uo 30
‘SEiSWE: Ity -
-N% sEX 80 80.
: *ST;-:%SE-?% uo 30
SE%SE-%' ho ko
13 - NE2NEL s - 20
I\]‘."I%NE%— . Lo —_
NEDNWE 10 -—
8N, 27 E, 34 SWINEL Lo _—
SERNE Lo -
S 160 -
‘Ws SE: 80 -
7N, 28 E. 20 WiNES Lo —_—
NE NwE 8o —
- thumber of Acres Actually Irrigated 1480

2123



River &

ige only

. from

The right to the use of the water aforesaid hereby confirmed is restricted to the lands or place
of use herein described, as provided by the laws of Idaho.

WITNESS the seal and signature of the State Reclamation Engineer, affixed at Boise, Idaho, this
Sth day of May , 19 sho |

MARK R, EULP

(SEAL)

33 21323



State of Idaho
License and Certificate of Water Right

Water License No.3=22l04 Amount. 1,0l second feet

Water District No i Priority.... Soveuber. .6, 1951
THIS IS TO CERTIFY that D. H. CRANK

of Letha, Idaho , made application for a permit to appropriate the
public waters of the State of Idaho, dated November 6, ,19 51 ;that Permit No. G-22456
was issued under said application; that Certificate of Completion of works, with a carrying capacity of
1,04 seco;la feet, was issued thereunder on Mgy 5 . ;19 ), , showing that said works
were completed on the soth day of November ‘ ,19 g3 ;andthatonthe 2potn
day of Novembernr »19 oy,

D, H., CRANK .
of Eyaott , State 6f Tdaho , , made proof to the satisfaction of the

of Idaho, of the right t the waters of 5
State Reclamation Engineer 2 erghttonsethe o two wells

sicisibtasssy (subterranean flow) , for the purpose of irrigation and domestic

use , under Use Permit No. G-22456 of the Department of Feclamation
and that said right to the use of said waters has been perfected in accordance with the laws of Idaho,
and is hereby confirmed by the State Reclamation Engineer of Idaho and entered of record in Volume

9 of Licenses at page 5257 ,onthe 5-{;1'1 day of May , 1954
The right hereby confirmed dates from - Nas}émber 6 » 18 51
are

The Pointsof Diversionsixlocated 4n the SEZ SEl Section 31, Twp. 7 N., Rge, 2 W.B.M, and
inthe SE %4 NE % Sec. & - ,-Tp-é,_m ,R. 2y ,B. M gem County

That the amount of water to which such rig;ht iz entitled and hereby confirmed, for the purposes
aforesaid, is limited to an amount actually needed and beneficially used for said purposes, and shall

not exceed 0,88 cubic feet per second. from' the well in the SE3SE%, Section 31, and
0.16 cubic feet second from the well in the SEINEZ Section 6.
Description” a:ndfom.tmn of use ‘ s e
— ﬁo. Acres = No. Acres
Twp. | Range | Sec. | Forty-acre Tract Described in Permit Actually Trrigated
6 N, 2w | 6 NET HE: 12 13
SET NE—— 30 8
7 X, 2W | 31 SEX SpE 10 35

Number of Acres Aptually Irrigated - | = 56

The right to the use of the water aforesaid hereby confirmed is restricted to the lands or place
of use herein described, as provided by the laws of Idaho.

WITNESS the seal and signature of the State Reclamation Engineer, affixed at Boise, Idaho, this
Sth day of May ,19 5k .

MARK R, KULP _
State Reclamation Engineer.,

(SEAL)
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APPLICATION FOR PERMIT

K- 856

To Construet a Reservoir and Store and Appropriate _ i; N ;/3:3

The Public Waters of the State of Idaho

Application No. R 28792
Permit No. B 833

1. Name of Applicant: L. R. HAWLEY
Postoffice address: HOW® County Butte State Idahe
I. If applicant is a corporation, give: - A
(a) Date and place of incorporation: () Amount of Capital Stock: $

(¢} Amount pald in: $ ' (d) Names and addresses of directors:

II. The finanecial resources of the corporation are:

(=) Cash on hand: $ (b) Treasury Stock: $ i
(c) Bonds to be issued: $ : : " (@) Other resources:

3. Quantity of ﬁater to be storeq: 5011 Root Zon8 Storage'only of 4640

1
Upper Spring Creek acre feet per annum.

3. Source of water supply is Little lost River &/invexr (River) (Spring), = tributary ofb Little_Lost River River.
reservoir, ground storage during winter months on landa deséribed as place of use,
4. The outlet of the proposed reservoir is located Mo / feat, distant from the corner of Section » Township .
(bearing)
Range , B. M. and is in the % of % of Section , Township , Range » B. M. County of

6. PFill out elther (a) or (b).

(&) The reservoir is located in the channel of . (Creek) (River).

WateT is to be diverted from Spring Cresk, with point of diversion in SWi NW} Sectien 5,

(k) The resgervoir is to be filled through a feeder canal, the point of diversion for which is located feet distant from
Twp. 7 N., Renge 28 E., B.M, (bearing)
the corngr of S sk ownshi ' - is i of % of
Diversions From Little Lost ‘HiVer.® in NELSK} S§etien 27, Twp. B M: Hafied B% 2., B. of:,” ama
Section » Township , Range , B. M.; width at bottom feet, width at fop

. - - E. 'M_.
feet, dgftma%esreticn 2’ T‘IVP 7R 4 Ran&e 27 fe B

feet; average grade per mi feet; Capacity cubic¢ feet per second.
Width at bettom- 4 £t, Width at 'l:n:u?zs 10 ft. Depth of water 2 ft.

6. (a) ¢ ares of the hizgh line of the reservolr acres.
B 0ot 208 "5 F08 S No reservoir

(b) The reservoir/capacity is 2 acre feet per acre, or 4640 acre feet. o acre feet.

7. Height of reservoir dam g dgm  feet, length at top feet, length at bottom o ' feet, size of outlet feet

by feet. The dam is to be constructed of materials as follows:

" (If height will exceed 10 feet, plans must be approved by Department of Reclamation, before heginning construction.)
8. (a) Will water stored in reservoir be diverted to canal or acqueduct, thence to land to he irrigated without commingling with natural flow of

(Creek) {(River) ?

(b) Waler stored in reservoir will l;oe carried in the channel of . (Creek,) (River,) & dJistance
of miles to point of diversion lecated s feet, distant from the corner of Section
(bearing)
Township , Range » B. M, and in the Y of % of Section s 'Township -, Range
B. M.

9. Amount of water claimed from No other water rights ) (Creek) (River) (Spring) in addition to that
gtored in reservoir 7 T cubic feet per second.
10. Water is to be used for Ground storage, during winter months, fer winter irrigatien. purposes.

11, If for mining, milling, power or manufacturing purposes give:

(a) Point of use 'of.water feet, distant from Corner of Section s » Township : » Rahge
{(bearing)

B. M. and is in the % of 14 of Bection » Township » Range y B. M.
(b} Amount of power generated: : H. P, under | Ieet head.
(¢} Water is to be returned to : : (Cresk) (River) (Spring) af s point - fect

(bearing)

distant from the corner- of Section G . nownship , Range » B.M, In
the L% of % of Section , Township _ » Range ‘ _ B. M,

12, Water stored in accordsmice with this Permit will be carried to place of use through a eanal heretofore constructed under the terms of Permit No.

", which 15 hereby referred to and made a part hereof.

»

/



¢ o

13. Kind of diversion worksy Dams, headgates and ditehes
(Dam, canal, flume, pipe, ete.)

- 14, Height of diversion dam: feet, length at fop feet, length at hottom feet. The dam is to be constructed
of materials as follows:

(1If height will exceed 10 feet, plans must be approved by Department' of Reclamation, before beginning construction.)

15. Size of headgate: Width feet, Height feet. » )

16. Diversion Cangl: Width at bottom feet, widih ai water line feet, depth of water feet, Dimensions of Flume
Diameter of Pipe inches: Length of Condult miles. Average grade per mile ‘_.feet.

17, Bstimated cost of Works: Storage Works: $ Diversion Works: $ .

18. Time required for completion of work Five (8) years . .

19. Time required for complete appiication of .water to proposed beneficial use is “8ix (6) - Years.

20. The land to he irrigated is described in the following tabulstion:

(Gve Irrigable acreage in each 40-acre subdivision.)

Twp. | Range |Sec. NI NW SWiA SEY Totals
NEY% ’ NW%( BWi ' SBY | NEY l NWB&’ 8WY% | SEX | NEX NW%l 8W¥% | SEY | NEY% l NW%' SW!G.‘ 8B4
?7H. | 88E, | B 40 40 80
7] 40 40 40 40 | 40 40 40 40 | 40 40 40 40 |40 40 40 40 | 840
8 40 40 40 , 40 40 |40 40 40 - 40 40 40 | 440
17 - | ‘ 40 4@
18 40 40 40 ‘ 40 40 200
7N. |87 E, |12| 40 40 40 40 | 40 40 | 40 ' 40 |40 40 40 40 | 480
15| 20 40 40 : 180
8N, | 27 E, |34 40 40 |40 40 40 40 40 40 320
T HN. | 28 B, |20 40 40 40 120
2,440

Total Number of Acres to be Irrigated

Bemarks:;

BE IT XNOWN That the undersigned hereby makes applicationn for permit to construct & reservoir and store and appropriate the public waters of Idaho
as herein set forth, and that the enclosed map is hereby made a part of this application. .

L. R. HAWLEY Applicant.

By Agent.
Date of first receipt at office of Gemmicsionor-of Foehmatior State Reclamation Engineer: 9:00 A, M. June 22, 1949
Returned to applicant for correction

Corrected application received

‘ STATE RECLAMATION ENGINEER
APPROVAL OF g0OMHSSio N RO O RE R DR

The number of this permit is & B33 ;
Recorded in book R~ , page BB3 Approved  July 15, 1849

© This is to certify that I have examined the within application for a permit to construet ‘a reservoir and store and appropriate the public waters of the
State of Idaho, end hereby approve the same, subject to the following limitations and congditions:

Bond in the sum of § » to be flled on or before

work to begin on or before Septenber 1_5: 1949 ahd to continue diligently and
uninterruptedly to completion, unless temporarily interrupted by circumstances over which the permit holder has no control. . L

One fifth of the work above specified to be'oompleted on or before J anuary 15, 1952

The whole of said work to be completed on or before  July 15, 1954

Beneficinl use of water stored in accordance herewith, to be made on or before July 15, 1969

Witness my hand thts 15th day of July .19 49 ma. KULP
AR ERTEXTE NN RRNTN

3tate Reclamation Engimear
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IN TESTIMONY WHEREOF, We, C. A. ROBINS, Governor of the State of Idaho, and J, D. "CY" PRICE, Secretary of
State of ftHe::State of Idshe, have caused this instrument to be exscuted in the name of the State of Idaho, and caused
the Great Seal of the State of Idaho to be hereunto affixed, this 15th day of July, 1949,

Counteraigned: STATE OF IDAHO
{ SEAL) By J. D. "CY*" PRICE By €¢. A. ROBINS
Secretary of State Governer

Permit No. R=833
CERTIFICATE OF COMPLEITON OF WORKS

TO ALL WHOM IT MAY CONCERN: .

This is to certify that L, R, HAWLEY of Howe, County of Butte and State of Idaho,_t@e holder of Permit No. R~-833
issued upon Application No, R-28799, bearing date of priority of June 22, 1949 authorizing the co§struction of a
reservoir, with the right to appropriate and store LAWO acre feet per amum of the waters of L}tt}e L9st River
and Upper Spring Creek (Soil Root Zone Storage  only) in the County of Butte Stat? of Idaho, for irrigation purposes,
has fully complied with the provisions of the laws of the State of Idaho relating to the proof of completion of
the works set out and described in said Permit; that said works include a dam and reservoir adequate for th? storage
of 2960 acre feet of water per annum, with adequate diversion works and conduit to the rgservoir,.and a coqdult
capasble of conducting said water to the place of intended use; that the points of diyer31on to said reservdr Are
located in the NE} of the SW} of Section 5, Township 7 N., Range 28 E, B.M. from Spring Creek, and NW} Wl Sec.

12, T™wp. 7 N., Rge. 27 E.,B.M., from Little Lost River, and that thi place of use, or the lands proposed to be
irrigated by tho use of said water, are described as follows, to-wit:
SE%S%% and gw%SE% Section 53 ALl Section 73 WANED, WEMNWE, S3WWE, SWh, WiSEZ Section B8 sw%sw% Section 17; SINEL, SE MW},

N3SEL Section 18; NWANEL, N%Nw% Section 20; All in Twp. 7 N, Range 28 E,, B.M. NEi, E%NW%, ZSWE, SEX Section 12;

N%' L NE: MW} Section 1335 All in twp, 7 N,, Range 27 E,, B.M,
Witness my hand this Sth day of May, 1954

MARK R, XULP
State Reclamation Engineer

i

Proof.of completion of works made July 28, 1951

Certificate of Completion of Works issued May 5, 195k

APPLICATION FOR AMENDMENT
TO PERMIT TO APFROPRIATE THE PUBLIC WATERS
OF THE STAT: OF IDAHO, WO, Rwe833

Comes now L., R. Hawley and represents to the State Reclamation Engineer of the State of Idaho:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of ldaho, No. R~833

That the point of diver:ion from Spring Creek is described in said Permit as being located in the SWiNWL Section
5, Township 7 North, Range 28 East B,M,

That he now requests that the point of diversion from Spring Creek be changed to a point located in the NEiSW
Section 5, Township 7 North, Range 28 East B,M,

Thet the points of diversion from Little Lost River are cdescribed in said Permit as being located one in the NE%;SE%
Section 27, Township 8 North, Range 27 East B.VM, and the other in the NE} SEX Section 2, Township 7 North, Range 27
East B.M. B

That he now requests that the point of diversion from Little Lost River be change to a point in the NWi Nw%
Section 12, Township 7 North, Range 27 East B.M,

That his reasons for desiring to make such change are as fallows: I could not reach all the ground from the
old diversions, -

That no one will be injured by such change, and that such change will be made at Permit Holder's own risk.
Signed at Howe, Idaho, this 26 day of April, 195k,

L. R. HAWLEY
Date of receipt at Department of Reclamation May L, 195k,

APPROVAL OF STATE RECLAMATION ENGINEER
I, Mark R. Kulp, State Reclamation Engineer of the State of Idaho, hereby approve the above and foregoing

application for amendment to Permit to Appropriate the Public Wat'rs of the State of Idaho, No, R-833., This approval
constitutes a new permit and is issued as an amendment to the original permit, to which it refers and of which it
wecomes a part, and said application is approved only insofar as the rights of others will not be adversely affected
thersby, '

MARK R, KULP

State Reclamation Engineer

LICENSE 13SUED fmma_é:ﬁa
fﬁ% 5288



MEMORANDUHM

TO: FILE 23-02133A.% ¢

FROM: PAM SKAGGS: E

RE: TRANSFER #JQQ:L’_"L&Q& q4231
DATE : H-0.5-63

N ST £ Y I S P B ey P Y ORONUR ey Y S MK O PO SR NEE S o pa; Yol Y B N ER AT Sw mY my 83 5 X EY DU EE D80 B NS M chy St S St SAg dey DUE NN NE BN N SR JNE AN R R BE W W TR W

Original Transfer Application, Form and correspondence
regarding the above referenced Transfer is located within
file #_32-0000L94,BxrL .

RULRREIAS *‘5]

Apr1 81996

T AL A B M Ead



Don. C, MM, mw. Ym Prn.
~ Ubsh Mertgege Lo_n Gorpmau '
. 357 *pe Styeet

. I&hln Fllh' Idaho

Dear Hr. Archibalds

: Au-nmhmuuhymammd‘wnhrﬂgmlhmmd
_L.R.Helﬁn

We find errors Lnthummd mmguph of the latter in the

 storege water right, winker ireignéion, which should Lave been as follover -

L:Imﬂa.!h was issued toL. Re Hovley £ 960 r-
M of Um to ams in 8i40Ws, Sege 5 8 s S
5 Iliini‘ 7!‘].,1.283" % 4,
Md 3“0 m’ IEW%, Sﬁ'o 13, T, T Nay Ko 27 E, W‘h be
verbted equally from Upper Springs Creek and Little Lost River. The
_W’n shous that other lands weore being irrigated, howewer
they wore Minelmd in the permit m mroud.udul msu:w;ur
m_o _ _
o Very tyuly yonrs,
GRO, Mo CARTER -
_ State Beclamation Englueer
RALPK W, mw.s, Deputy
. State Reclamation Enginesy
Rrew |



May 15, 1962

Re: License Ho, 21362 :
Pomit Ho. R«;Ja;r Le R. Eavlsy

Don C, Archibald, Ass't, VicesPres,
Utah Mortgage Loan Gorperat:!.on

357 "F" Styeet
Idaho Fells, Idsho
Desr Mr. Archibalds
Enclossd is depertuental reon'.\.pt. Ho. 31056,
in the mount of $2,75, covering f:ea for the atstracts mailed o
you an Aprll 12th on the above numbered permibts.

Vexy truly yours,

GED, No CARTER
State Rnclmatim Enginesr
Byt |
(Mrs.) Edna P, Ruls
Chief Clayk
"EPRiaw.

X,
[

X



7 Vo o “.' T RESRETR

. . L2 Fa e

See 1a‘bter in rfile from C. A. Bottolfsen,

~1in regard to suggested protest (not filed)

of dohn J. Dietrich and Herxry Stauffer.

Alwo letter fr_tm T. B. Murray, Director Fiéh M
~ & Game Department, in re protest, S

¥o formal protests Piled.












B ) April 12, 1962
- Don C, Amhibald Assisbant Vice Prosident
Utah Mortgoge I.m Gorporatiom

357 "FY Street
Idaho Falls, Ideho

'Dear I'r, Archibeld:

¥nclosed are eizht sheats, abstract of docresd water rightl trom Littla
. Lost River and tributeries, You will note that there have been a numhet
of trangfers of water right where the decreed arcunt of water is snclosed
{ ) axd balanee 1s shown, if any, to the lLad where the water was urlginal]a
decread, The rights you are interested in probubly start on page 6o
: TE3 2300 e Fit
 Permit Ne, R=583 was issued to L. R, MHawl £ory 1480 acrestfeet of soil |
root zZone storage in the SEQ..’.,M Sec. S5 4L, Si, Sec. Ty Wiy WESB., ¥eww s'vw sw)
_1 Sec, 5' S!:':Sﬁ"gj SBQ. 171 %, H’uuz; Bec. ]-B Ta 'R uo' Ri ‘ﬁ E-’Bol 0] sz'_"v‘i'- 55'?‘-4”5"
=y E\IE'T?{“'""-«’*%, LIE ufr ,_, SE S*C. 12; IE@:TE,‘;. Sac. 13' To 7 H.. R- 2? ED,B. . m .
' Upper Springe Creek and Little lost River, _ '

License 0. 21362 was issued to Lawrence L Haﬁﬂ.eq for 2L,0 c.i‘.s. prioritw
,Fehmary 1, 1950, from wells in the I’ w‘-, W) 1%, SELSEL, NBiHWL, -Bec, 12)
sw&su.u mqm Sec, 2 To T Wy By 27 Eoybui, to irri,gatu 1483 m-es in.
-Sé&la, Sec, 1, NEL, H3 m sz-flhr,“ FTSW“ SEZLY, Sec, 12 :dsime‘, REWgg -
Sec. 1.3 Te 7 !!., R, 27 1.?.. B z., Hg, Sec. T3 W %4, w}:qw., b&n&, Sec, 5 :
s Sec, 173 W rw,, NESEL, Sec, L85 T, 7 M., R 28 E.,B.H.;
?«c S SEAML, SWi i Sec 3h f BN., Ry 27 EpBuN.

- _License No. 6-2?052 was iasued to Lawrence R, ﬁmlay for 5,0 c.f.s. .

: priarig%z August 23, 1.957 mm the gsame wells to the sane lande &g Liconae |
No. 2

Fees for the ahutrmt shaets md abovs rights total \@2.75 wbich you my
rerit to thi.a orfiu -

Vory truly yours ’

GEO, M, CARTER '
~ State Reclamation Engi.neer
' By
' Ralph W. Thm
Deputy State Raclawtion Eag,i.m' _

RWlsmr
Enc, abstract
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ESTABH ED 1892
Utaln MORTGAGE Lmﬂ

357 "E" STREET IDAHO FALLS, OFFICE o PHONE JA 28954 -

Inano Faiis, Inano

April 10, 1962

Department of Reclamation
State of Idaho

State House

Boige, Idaho

Gent lemen: RE: L. R. Hawley

During the past several years eight differeat wells have been drilled on
the property described on the attached sheet. We assume most, if not all of

these wells are under one filing but need veriﬂcation from your ufﬂce bafore
proceeding further.

Will you please provide this office with all information you have regard-
ing the water filings, whether underground or surface, that you show decreed to
this property. Thank you for your assissagca in this matter,

Very truly yours,
UTAH MORTGAGE LOAN CORPORATION

Don C, Archibald
Assistant Vice President

IN REPLYIN® REFER TO
NO. L. R. Hawley

L7332
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~ STATE OF IDAHO

DEPARTMENT OF RECLAMATION
BOISE

REPORT OF ENGINEER

PERMIT NO.__R=833 -

REPORT ON PROOF OF.__Completion of Works and Beneficlal Use

R

L. R. HAWLEY, Howe, Idaho ‘

0#:. ‘lbl—fbo..j.

1450 oersn—

3% -yos
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STATE OF IDAHO

DEPARTMENT OF RECLAMATION
BOISE, IDAHO

~ REPORT OF ENGINEER

Permit No.. R=833 . . ...

Form 23

This proof is for.Completion of works and Beneficial use Iy Water District No.....2

1. Name of applicant.._ L R. Hawley, Howe, Idah

from Spring Creek “E., B.M.; “from Littie Tost River

2. Source of water supply: .. Little Lost River & Upper Spring Creek ' :

8. Location of point of diversion/ Is in the SWNWS Sec. 5,T..7.Ne,Re28/ ofrluotiox. ... NEZSE Sec. &,
T, 8 N,, R.2¥ E,,B.M., and NE3SE} Sec. 2, T. 7 N.,R. 27 E,,B.M -
T, B County of ......... Butbo y oo S

4, Degerihe works as they existﬁgivin dimensions and capacities of same:The diversion dem located in

the of 8ec.5, T, 7 Ii, R,28 E. is & conerete heasdgate with 10" thick walls. The msin

NELSwE opening. 18 Q' wide, Winz wells extend onto bank on each side and then su%port walls parellel

out. upatream approx, 30 fi. from the dam dinto*a~canal Y .at _the botiom snd exkernds to
the Sop? and I.pﬂiversion No, £ in the farm ysrd in the Sec,.12, T.7N., R.EVE, is & new

congrete siructure, There is & 10' hesdgste to the Eaat and a 1&% headgate lo. the.So. which
is down the main brench of the atream. gEaat is spprox, St hig%aan eagg has a concrate

floor 16% . long,.Side.walls. sre.also. 16! lopg. Short wing well extanda ont. ta.the banks, The
water control is through use of &" planks placed in headgates.

5. Water is used for:.__.. Grounf. storage. during. winter months for winter irrigation .. ..
6. State whether or not water has been turned into works of diversion:.......... Iea ............

7. List legal subdivisions of lands to be irrigated. If proof is for beneficial ﬁse, give exact number
of acres under cultivation in each forty-acre tract. (Describe manner and place of use if other

than irrigation): .

_________ ALl in.Township 7 North, Range 28 East, B. M o

......... NEA, E: NW}, B2 SW:, SE} Section 12; Ni NEL, NEI W&} Sectiom 13;

_.5W% NEL, SE: MWk, Swh, W& SEX Sectiom s .o N
Township 8 North, Range 27 East, B. M,

(Submit map on attached plat, showing location and details of above description.)

8. What large stream would the water here appropriated finally reach?No_river, flows into Little

Lost River sinks,

--..Zféfm.-..m::c...-.._ﬁ....dma.ﬁ.-ypgnaffx ...... Totid.. st bl ting. .t s T oo -
e e 2 e 2 e
This examination was made on the............: 20th .. day of ...

. (Signed)...é%.. ¢ tnes
S
E, COmp bl The cleeet 1y Qe 15737
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May 12, 195h
RE: Permit No, Re833

Mr. L. R. Hauley
" Howe
Idaho

" Dear Mr. Hawlay:

. ¥We return your application for amendment to the point of diversion
'in Permit No. R=833, which has been approved by the State Reclmtion
Engineer and recorded in this department.

We alzo enclose Certificate of Completion of Works and License
and Certificate of Water Right issued under said Permit for the storage
_of 2960 acre fest of water from Little Lost River and Upper Spring

, Tor the purpose of Soil Root Zone Stocrage only, wvith point of
diveraion from r Spring Creek in the NE}SW: Section 5, Towmship.

7 North, Range EastB‘{.andfmmLittleLoatRiminthenwlﬁwﬁ
Section 12, Tosmahip 7 North, Rangs 27 East B,M,, with water 4o be
used on 14BO acres as described in Township 7 North Range 28 East B.M.
Township 7 North, Range 27 East B,F, and €88-rth Range 27 East B,H.

We also enclose departmental receipt No. 26646 for the $81,00 pa:\.d
In connection with completion ~f worlw and beneﬁ.cial use proofs,

Very truly yours,

MARK R, KULP
. State Beclamation mgineer
Chief Clerk
Ashll
Bne,

%
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— | STATE'DF 1IDAHO _
DEPARTMENT OF RECLAMATION

MARK R. KULP, RECLAMATION ENGINEER

LEN JORDAM : ’ BOISE
GOVERNOR

| December 10, 1953
RE: Permit No, R-833

¥r. L. B, Hawley | .
Howe .
Idaho

Dﬁﬂ:ﬂ‘ Hro - Hw10y=

We now have on.file the report of our field engineer on examination for com-
pletion of works and beneficial use on your Permit No, R-833, for the storage of
water from Little Lost River and upper Spring Creek, This report shows that the
pointe of diversion are act-ually located @ifferently than as shown in your applica-
tion and permit,

The permit shows the point of diversion from Spring Creek in the SWi Nwk
Section 5, Township 7 North, Range 28 East, B, H., wherea.s it is actually in the
NE} W of said section,

The permit also shows the points of diversion from Little Lost River in the
NE} SEX Section 27, Township 8 North, Range 27 East, B.M., and the NE} SE} Section
2, Tawnstn.p 7 Horth, Range 27 East, B .M., whereas the actual point of diveraicn
from Little Lost River is in the RW:‘- nwl Section 12, Township 7 North, Range 27 East,
B.M,

We enclose an application for amendment to the point of diversion which should
be executed by you and returned to this department for approval and record, When
this has been done, Certificate of Completion of Works and License can be issued
for 2,960 acre feet of water, divided equally bet.wean Littlie Lost. River and Upper
Spring Creek,

The Certificate of Completion of Works fee amounts to $5,00, and the License
fes will amount to $76,00, being at the rate of $2, 00 for each 40 acre subdivieion -
in which the water has beem used, :

Very truly yours,

MARK R, KULP
. State Reclamation Engineer
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(Form No. 2)

APPLICATION FOR PERMIT

To Construct a Reservoir and Store and Appropriate
The Public Waters of the State of Idaho

Application No. th‘??q?

ey
Permit No. R“m"mtfgiSEQm”m"m

1. Name of ApphcantL‘R-Haw:LeY;

LTI TILITET ]

Postoffice address: HQWE:CountyBUtt'; Btate _... Id.ﬁhﬂa. --------

I. If applicant is a corporation, give:
(a) Date and place of IRCOTDOTAYION oo o
(b} Amount of Capital Stock: B e et St et e
(e} Amount Daid TN .o e e

(d) Names and addresses of QITeebOTS o o o

II. The financial resources of the 'éorporation are:
(a) .Cash on hand: $...__ ...
(0) Treasury SOCK: $.oo o oo eeeee oo eeeee
{c) Bonds to be issued: §..__..

{d) Other resourees: ... .
So0il root zone '
2. Quantity of water to be stored: GreﬁaﬁStorageonly,Uéﬁéo _..........acre feet per annum.
ppér Spring Creek, _
3. Source of water supply is ..Li.t..‘c_l_e_._LQs.t,_,Ri}rar_,,._ansi._ v (Creek) (River) (Spring), a tributary

ot .. Little Lost River, rigoil root zone storage,

No Reservoir, Gpo = 3] . nter months,on nd 'desdribed
The ?mtlet of t%l.evpr% oded r«ger&%-ﬁis ﬁ)‘ctaot'edagﬂ—dming .ﬂ}_..._....feet, di&;ant ﬁ'om t}]ﬂeas ....... .

as place of -use, (bearing)
corner of Section ... .., Township. .., Range ..., B M, andis in the ... 1 of B 1

-

of Section_........ . ..., Township._ ..., Range .. ... ., B M. County of..e

o]

Fill out either (a) or (b).

{a) The reservoir is located in the channel ofNQneﬂerVQir, (Creck) (River).

(bearing)

1 4 .
1&&3&%&‘2&0&%-”,55““ of Section... .. LI . Township....;mﬂ. s Range.....ag.zﬁ;.s,
. Diversiong fromm Little Lost River, in the NE SE% Seetion 27, T.8.N,.
R,27.E. s M., and is in the NE% of SE1 of Section... 2. . Township..74N.. ., Range. .27 .,FE. B. M:

width at bottom .....4_ . feet, width at top...... 10 . _feet, depth of water. ... 2 .  feet; average grade
per mile... ... . feet; Capacity.. ... .cubic feet per second.

L & « ~

6. (a) The area of thespigh water line of the reservoir is NOHQSEI‘VQ.*LI', acres,
Soil root. zone storage, 4640 Acer Fe
(b) The reservoiycapieity is' . 777 =% 18 tw ....aCI‘B,...f.&&i'-..,,pﬁr...ﬁﬂr.ﬂ.,...ﬂr./,_acre feet.
D
7 Height of reservoir dam;\.r..c.).‘._u__?‘y.ljeet, length at top.......... .. feet, length at bottom.... ... feet, size of

outlet.........__feet by ... feet. The dam is to be constructed of materials as follows: i

(1f height of dam will exceed 10 feet or capacity of reservoir will exceed 100 acre feet, plans must be anproved .
by Department of Reclamation, before beginning construction.)
8. {(a) Will water stored in reservoir be diverted to canal or acgueduct, thence to land to be irfigated without eom-

mingling with natural flow of..... . (Creek) (RiVer)? ...........

b

. : , A

A

C



&,

10.

11,

(b}

a distance of ... ..

from the..... ...

Ameunt of water claimed from. ...

to that stored in

reservoir... ...........

.corner of Section.... ...

Y of Seetion...... ...,

If for mining, milling, power or manufacturing purposes give:

(a)

Point of use of water...

(bearing)

...feet, distant from.

Tw.,_“—ahjp':.'? LIIIoUI

i 2 .R_S_E”""""""""'"

Township.................... ,Range. ...,

{(h)

Amount of power generated: ...

B. M.

(c}

Water is to be relturned to

.feet distant from the

.( bearlng)

+B. M, in the ...

Water stored in accordance with this Permit will be carried to place of use through a eanal heretofore constructed

under the terms of Permit No. ... ...

oof ...

13,

14,

15.

16.

17,
18.
149,

20.

- .
miles to point of diverdion located ...
..T_ﬁwnship.......,...,................,

Township. .. ...,

No other water rights,.

- B. M. and iz in the ...

corner of Seetion. ..o,y

1 of Seefion.................,

(bearing)

Range ...cccooocooeeee. By

Water stored in reservoir will be earried in the channel of ...

Range..............,

M.

{Creek.) (Biver,)
...feet, distant

B. M., and in the

. {Creek) (River) (Spring) in addition

~-cuble J68 Pt #8P S rrigats
Water is to be used for,...C_‘;_:L'_Q_umi.____s__’_s_gx.a,gg,,,h_duxi:c_;g._.w;gtex_._mo.nxh_s_,.z_

- purposes.

....Corner of Section....... ... ... .

% oof ...

% of [T (T

Township....occo..... .

.H. P, under. e

Township..... .o

feet head.

{Creek) (River) (Spring) at a point

... Range

» B. M.

.., which is horeby referred to and made a part hersof.

Kind of diversion works: .

Height of diversion

dam:. ...

(Dam, canal,

..Dams,. Headgates.and ditches, .

.feet, length at top..............

flume, plpe, T
feet, length at bottom......... ...

feet, The dam

is to be constructed of materials @8 Ol oW I e it eee e e e et een e s emenen o

(If height will exceed 10 feet, plans must be approved by Department of Reclamation, before beginning econstruc-

tion.)

Size of headgate:

Piversion Canal:

Width ... ...,

feet, Height. ...

....Teet,

Width at bottom.................._

feet, width at water line... ...

Tfeet, depth of water......___...__....

feet, IHMEDSIONS 0F FIUIME .o o et ere e eee e e e rest e menne b eee s oe e n e seee et mee et st s s remer s orm et nss e

Diameter of Pipe ...

per mile e

Estimated cost of Works:

Time required for completion

Time required for complete application of water to proposed beneficial use is....._....._.

The land to be irrigated is described in the following takulation:

...feet.

of Work. oo,

inehes; Length of Condulf. ... .. e

Storage Works: & el

Diversion Works:

.years.

{Give Irrigable acreage in each 40-acre subdivision.}

miles,

Average grade

.- ¥YeAars.

-NE%

TWP. RANGE| SEC.

SWiy

SEY%

- | | 1 | " | ;
NE%HNW%iSW%iSE% NEaaerv SW4%|SEY NE%?NW%kSW%E}SE% NE%;’NW%[SW%]SE%
s T ! |

STVLOL

T N;.BB.E.‘ LD
I - 7.

40...[.

....12,“&...40_. .

! i

40

a0

.40 49

p
]
-

140

a0 |
40 .

S -
!
|
!
o

‘___4_9_'
40

401

i

40
40

Total Number of Acres to be Irrigated....



21. Existing rights and/or valid permits appurtenant to lands described in Sec. 20 Q€. ..o

............................................. L T TSSO
Remarks:

BE IT KNOWN That the undersigned hereby makes application for permit to construct a reservoir and :}ttgl? and
aFPrODriate' the public waters of Idaho as herein set forth, and that the enclosed map is hereby made a part of this ap-
plication. o : v

Applicant.

By Apgent.

Affidavit of Permission to Store and Appropriate
the Water of Springs

{Not to be used when"spring is gituated on lands owned by applicant)

L Bt U o1 > 28

State of, do hereby certify that I am the ownei' or

lessee of the land on which the spring mentioned in the application Of oo e is
located, to-wit: U T T T | that I do hereby grant unto the said....._............._.

wooooee-permission to file on the said spring as set forth in the foregoing application fof permit to eon-

struct reservoir and store and appropriate the water fromsaid spring.
STATE OF IDAHO,

County of ...
On this........day of.... . 19......, before me, a Notary Public for the State of Idaho, residing at
wveenleeey personally appeared -
known to me to be the person .. whose name.... .. subseribed to the foregoing certificate, and acknowledged to me
that ._he.. executed the same.

Witness my hand and seal, the day and year in this certificate first above written,

" Notary Public.

My commission expires



Yy

No. R8
STORAGE PERMIT

* d

Approval of State Reclamation Engineer
[ R ]
The number of this permit is R . {'” A‘) SRR

Recorded in book 115, page... 81 .‘{_‘.! Approved JUL.1- B LT 1 TSR

This is to certify that I have examined the within application for a permit to construet a reservoir and store and ap-
propriate the public waters of the State of Idaho, and hereby approve the same, subject to the following limitation and

conditions:
Bond in the sum of §..................., to be filed on or befora.

Work to begin on or before.. September 15, 1948  _.and to continue diligently
and uninterruptedly to completion, unless temporarily interrupted by circumstances over which the permit holder has

no control.

One-fifth of the work above specified to be completed on or before . Japuary-15,. 1908
The whole of said work to be completed on or before.... JWYY. A8, X904
Beneficial use of water stored in accordance herewith, to be made on or before JUIY1511958
Witness my hand this . A8th ..day of . July . 1949 ......

>m4£;€ Kot

State Reclamation Engmeer -

IN TESTIMONY WHEREOF, We, ...Co Ao BOBINS )\ . Governor of the State of Idaho,
and J-DﬁngY"mIcE/Seeretary of State of the State of Idaho, have caused this instrument

to be etecpted in the name of the St of Ida.h/d!a_nd caused Ahe Great Seal of the State of Idaho to be hereunto af-

fixed, thls 15th : o Blf/ 49
\ S ighed: " sn‘ﬁ OF

ere ary of State ) Governor

]

H = 7] = [Te)
; = ] =] &3
H uy o -] =
: - & o 3
; ™
H i
: .
e nold

...Paid.

Reclamation Engineer

Qles ..

e\\

FOR NORMAL FLOW PERMITS:

Date of first receipt at office of State

fraction thereof ... ...l

FILING FEES FOR STORAGE PERMITS:

For the first Second foob.......cooooovocii.
For each additional second foot or

For each additional 260 acre-feet or
- fraction thereof ...

Returned to applicant for correction
For the first 250 acre-feet ...

Correeted applieation received

Fees, 86
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Degenber 20, 19281

RE: Permit No., R-833

¥r. C. A-c Bottoclfseen
ArQn
Idaho

Deer Yr. Bottolfsen:

In'reply to your letter of Degenber 17, 1951, in regard
to the Lawrence itwley Perwit No, R=-839 for wlntor storsgs from
Little Lost River and Upper Spring Cresk.

It has not been po-aiblo to make 8 fleld inapsction this
season and until such inspection 18 mede, no finel sotion can
be teken, !r. Humphrey will try and meke $his inspeciion in tha.
early apring, sfter which we shall notify you 2a to his report
snd the statutury feea in conneotion with iasulng 8 gortificate
of completion of works end licenaas,

I is adviseble that Mr, Hawley ellow & smell amount of
water to pess his diversion so 48 to teke oere of the fish and
wild life. In this wey, it will countersat eny oriticlism thet
might be forthooming from enyone interested in their preservetion,

Thenking you for your kind expressions snd wishing for
you &ll the joys of (hristmes snd the coming New Yeor,

Veary truly yours,

MARE R. KULP

State Realametion Enginoer :
By

Chief Clerk
Asfg



o e -
C. A. BOTTOLFSEN i EUWE a
sgmmme - TLGEVED
e U DEC 201951 W

Lipaitment of Keclamation
Det:. 1?, 1951. .

Dept. of Reclamation,
State House, Boise.,

Atten.: Mrs. Anderson.
Déar Mrs. Anderson_: ' :

Thanks, Very much, for your prompt attention to the G. G.
Harrell matter.

Now I have another:

Lawrence Héw@.ey, Howe, made final proof on his water de—.
velopment some months ago, and has as yet, not received his
certificate, and because I heard the_evidenCe for him T told
“him Iwould write and see what has happened—if ,nything.

The joyous Christmas season is here shortly, and I wang to
té}ce this opporltuni’oy to extend the Season's Greerings to you
é.:id yours and a full measurd of happiness in the Neﬁ Year .

Very truly,

C. A. Bottolfsen,



g_Septemﬁafﬁﬁ‘llgal“un

_Hr. l. e Hnncan, ﬁator Mnatcr
-_junter Diatrict 9

¥

We wish™to refer you %o our letter of July 18, 1951. TR

which we requeatod that ¥ou Teport the conditions Shet existed .

.© tn Spring Creek during tpo winter montha of 1950 end 1951, im

regexd-to drying up $he stresm, end the 1oss of fish in the ssotion i

below.; Water wes, diferted by L. R, Hsulay.

Thin information wqa requeuted on bahﬂlr of Mr. walcy, f,._;ff'?-

- ) as hia proof of completion of works has been protoated by the
;-:‘Idlho Oome’ Dopsrtmont. .
i - Providing yon-do nnt kno- the aotnpl conditions whish oacurrod”
e in. regerd %o the loss.of fish, plesse. report on whet you think .
. Tthe conditions wers at ihis timo, or what has been horpaey 1n that
. regtrd. CooE R S : . . -
' Very truly yourn. B
- MARK Ry KDL
. o stete Realametion Ensinaer
. i B N o .B’ e
: 3 T o ' Boy W. Thompson
- e 'Suporvisor or Watnr Distribution

s |
' .ZJZX";J'



> »
P

Auguat _1, 1981

Re; Peormit No., R-B23
L. R, Hawley

Kr. Cs A. Bottolfaen
Areo, Idasho

Dear Wy, Bottqlrmx

¥e scknowledge receipt of your lstter of July 28, 1051, enclosing
depoaitions of L. R, Hawley and two witnesses 1n Proof of conpleuon of
¥Worke snd Bsnaficisl Use under Permit No. R-833, .

We have had no formal protests on the sbove permit,.

All permita issued by the Deperiment are subjsct to existing rights
&8nd the Hawley Permit No. R-833 is velid with e priority of June 22, 1949,
meaning that it cennot interfers with rights of esrlier priority. This wounld
be true regerdless of the date when the Wstermmster ia cslled into service,
The Wotermaster is osiled on esoh yeer at the request of three water users
and the obvioue recourse of the other water users would be to call on the
Neterzester, : ' : '

Liaits could be writtan into the Licsnaes but exoept for soms
sommon g00d like the preservation of fish, the relstive prioritiea give
the other water users adequate protoction.

The Little Loat River Decree defines tho 1rrigatxon Sesmon 68
from April 1 to November 1, and implies s storegs peason os November 1 to
4pril 1, but loesl custom, weather conditions snd extraordinsry conditions
modify the actual beginning snd end of the sesson, :

The winteX spreading of the water under Permit No, R-833 ahould
materially improve ground wetsr storasge snd the application for permit was
approved on the basis of root sone storage alone without slainm for grnund
watar storage for subsequent withdrewsl by pumping.

Thanks ror the informetion ebout the informel protauta. I think
they cen be worked out locally within exiating law,

Very truly yours,
MARK R. KULP

State Realamation Engineer
MRK :bh '



| July 31, 1953
RE: Permit No. 21362 '

Mr, L. R, Hawley
Howa )
Idaho

Dear Mr. Ha:wley-

I ::.ntend to make inspection as required by law in conmection with your
Permit Yo, 21362 on Thursday, iugust 6, 1953- L

Please be prepared to accompany me on this inspection.

Very truly yours,

MARK R, XULP '
State Rac].mtion Enginear
By

E., N. vaphrey
Deputy State Rsclamtion Engineor

. Rifg



E I B

— C. A. BOTTOLFSEN

PARLIAMENTARY LAWY

Arco. Ipano
: July 28, 1951.
-State Commissiener of Reclamation,
State Capitol Building,
Bbise, Idahﬂn ) ) .
' Attem.: Mr. Mark Kulp, Commissioner.

Dezr Mr. Kulp:

I have just this moment finished taking the testimony for the
L. R. Hawley proof, etc., the papers of vwhich I gm enclosing.

John J, Dietrich and Henry Stauffer appeared at the meeting and in~-
dicated that they wished to file a proiest. I informed them that I was
in no position to assist them in filing a formal stytement and suggested

that they should employ an attorney or someone similar and that if they .

prepared such a statement that T would include it with the material I
am gending in.

First, T suggested they talk oWer with Mr. Hawley their grievance,
which it seems, was limited to s proposition of "shen is the winter
season, and when does spring open.® ¥re. Hawley informed them that he
could not, of course, agree to setiing a definite date on which storage
should begin, but he did sgree to this proposgl, which he suggesied:

27 W 11 twrn the wgter back into the river the date you notify me
that you have employed your ditch rider, and I will begin use of the
water, less the amount glready rechmmended by the Styte Commlssionsr
of Reclamation, when his gervices are discontinued in the fall."

They left and made no decision as to whether they would ggree )
Mr, Hawleyls suggestion or not.

n the ,ccurse of conversation Mr. Hawlsy stated that one spring
while he has been operating, he was told by a user that water would be
needed shortly, and he turned the water back into tlie river. No bene-
ficigl use of the wapter was made for ten days, thereby, in his belmf,
beirg entirely wasteds

In view of the HJinted progtest thought T had better tell you about
ite. Mr. Hawley sssures me that he will gladly comply with the sugges—
tion he made and if you wish me to do so, I can prepare and sabmlt %o

' you & stytement under oath by Mr. Hawley to that effect.

I shall be at your service to assis_t in any way I can.

DiECEIVE

JUL 31 1951
Depammnt of Reclamation,

C. A. Bottolfzen.




July 19, 1951

Re: Permit Ko, R-833

¥, T. B. ll.lrrﬂy, Dirsctor
State Fish and Games Department
518 Front Street

Boise, Idesho

Deayr lr. Murray:

We sgknowledge 1eoeipt of your letter of July 18,
1951, in regard to Permit No. R-833 of L. R. Hawlay of Howe,
Ideho, '

Thia hos been plsced on file snd will he ziven
full eonsiderstion befors final setion is tsken in the
matter of this Permit,. '

Very itruly yours,

MARK R, KULP
Stete Reclametion Engineer
BY

Chief Clerk
Aibh
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July 18, 1051

Re: Permit No, R«833
L. Ra m'l.,' Howe, Idsho

M, R, ¥, Honsen, Retermaater
Kater Distriet Ko, ¢
Howe, Idaho

Dear lMr, Hennen:

' Nr. L. R, Bawley of Howe, ldaho, 18 now in $he process of
meking Proof of Completion of ¥orks enc¢ Beneficial Use on 640 aere
feet par annum of the waters of Little lLoat River end Upper Spring
Creok, as stated in Publication Notice attached hereto,

A protest bus heen received from lr. T. B. Murrey of the
Fish and Game Lepsrtmant, as per copy enclosed.

W11l you kindly meke an investigetion sud report om the
conditions that existed in Spring Cresk during the winter montha
of 1980 and 1981, in regerd to drying up the stresm snd the loss of
fiah in the section below, _

¥e will thenk you for eny informetion thet you might obtain,

Very truly yours,

MARK H, XULP '

State Reclametion Inginser

By

Roy %M. Thompson

Supervisor of ¥ater Distribution
RuT:bh L
Ence

CC: Mr. C. A. Bottolfsen,
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DEPARTMENT OF FISH & GAME
STATE OF IDAHD

BOISE, IDAHD

518 Front Street ﬂ E@E”“”

3 JUL 17 1951

July 16, 1951

Jepariment of Reclamation

¥r, Mark R. Kulp, Bagineer
State Reclamation Department
Statehouse

Boise, Idaho

Dear Mr. Kulp:

Reference is hereby made to the application of L. R. Hawley, Howe,
Idaho, for water for beneficial use.

It is the intent of Mr. Hawley to divert water from Spring Creek

for seil root zone storage. Mr, Hawley, in diverting the water from
Spring Creek, has diverted the entire flow thus allowing the stream
¢hannel to be dry for a distance of one mile before any seepage water
returns. to the stream bed. During the past season, there has been
considerable loss of fish in Spring Creek due to this diversion.

We are, therefore, protesting the diversion of the entire flow of water

frem Spring Creek. We would not object to Mr. Hawley diverting a porticn

of the flow of Spring Creek but we do feel that a sufficient amount of
water should be left in the creek to sustain fish life.

Yours very truly,

P. B. Murr
Director

TBM:J(S:1s

F4373
2 tBL 2
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Form 16.
STATE OF IDAHO
DEPARTMENT OF RECLAMATION
BOISE, IDAHO

Permit No. R=833 ...,

Proof of Application of W'ater.'to Beneficial Use

Deposition of Holder

Ques. 1. State your name, residence, occupation and poétofﬂce address.
Ans. L. R, Hawley, Bancher, Howe,..Idaho

Ques. 2. If acting in behalf of corporation, state its name, principal place of business
(if a foreign corporation, give name of postoffice of statutory agent), your position with
reference to same, and your authority for appearing in its behalf,

AN, e e

Ques. 3 State number and date of permit, and date of priority you propose to estab-
lish under the permit.
July 15, 11—19'

Ans. R=833; date of permit dmmx2Rix®hey’ Priority date, June 22, 19L9.
Ques. 4. State source of water supply and give exact location of point of diversion.
/ Ans. -_.J'Ia.ter:s...cﬁl..Little__LQsL_Eiter.-ahi;H.ppﬁx..pr‘ing...Cr.eek.;...pninta..gi‘__.dimx:si,m.3.1;7__
Sec;rions..fi\ze__and__.’c.m,-.Sautions..semn..and_eighia;__:angﬂﬁ__ZB__ﬂnd-_E_'Z_-_E4_-B.G-M.,.:T.g;i;._-_.__.._-.*_'._ -

Ques. b. - Deseribe your works of diversion, and state amount of water they- are: o;épa :

able of conveying from point of diversion to place of use, and give name of eanal or ditch
or other works by which water is conducted to such place of use. If a well, state depth of
well, depth and size of casing and depth to water. If pump is used, state discharge of ™
pump and tell how it was measured or determined. : R o

Ans. .Soil.Root.Zone Underground.storage;. storage applied. for L650.acre. feetyi....
...conducied io. underground.zone by dikches,. and.to.land. irrigated. by natural ...
—river. channel. and. diteheSe e, eeeeeeeeeeee e eemmeeeeee e

Ques. 6. State for what purpose water is used and describe place of use. (If for irri-
gation, name each subdivision in which used, and number of acres in each subdivision that
have actually been irrigated with said water.) State whether cultivated or natural mea-
doyg land and the nature of all improvements which have been made as a direct result of
said use. - : :

‘Ans. Nakural.meadow.land; description as.follows: SEZ.SWi. and SW3 SEZ Section 5; All
. af Section 7; Wi NE:, NEL wwl, St Wi, SWE, W SEL Section.8;.SW:.SW:. Section 175...

.Range 28 Fast, Ba Ma;. NEX, B2 NEI. B2 SW3 and SE: Section 12¢4 NI WEZ, NEI NW3,
Section 13; Township 7 North, Range 27 East, B, V., SW; NEZ, SEX W%, SW: and Wo

-3



Ques. 7. If for other than irrigation purposes; state how applied, amount of horse
power generated, ete.

Ans. Only. far . drrigation PUrROSE e oo

.................

b Q}?les. 8. What is the minimum amount of water required for the purpose specified
above?

LN D (U T WP - =T SOOI

Ques. 9. If you are not the person or representative of the corporation to whom above
mentioned permit was originally issued, please state how ownership was acquired by pre-
sent holder.

Ans, (STan BB oT- 1 TN 0) o K- s v O U

Ques. 10, State when, how, in what amount and to what extent the water diverted
under above mentioned permit has been used.

Ans. __Have.used.same tmo yhara; mater applied.fo.meadow. lands.above described..

Ques. 11, State when, how, in what amount and to what extent waters other than
those diverted under the above mentioned permit have been diverted and applied to
beneficial use upon the lands herein described. Give full particulars regarding such other
appropriations and rights claimed thereunder. :

Ans. ___ HNo.optherwtev. useda e

T el e

I hereby certify that the foregoing testimony was read to the above subscribed be-
fore its signing, that I believe him to be the person he represents himself to be, and that

said testimony was subscribed and sworn to before me, at my office in..-.A.r;;

................... ,
County of .. Butte . State of Idaho, on this..28%h.......... day of.....Iuly. . : -
A.D.19.51.,
- R CY i —
My commission expires... Daca. 205 1952 .



Form 14-R ’

The Depositions of two Witnesses, in this form, taken separately, required in each case.

1
Permit No. -5}.3.}....

Proof of C.ompletion of Works

DEPOSITION OF WITNESS

Ques.l. State your name, residence, occupation and postoffice address.
Aps.....Tony. L. Eallert, Howe,.Idaho, Rancher. .

Ques. 2. Are you acquainted with Le-Ro. Hawley , the holder of Permit
No. R::§3.3-.........., authorizing the storage othbLo....... acre feet of the waters of.Upper..Spring. Creek.
which is tributary to....litile. Lost.River., in the County of.....Butte ., State of Idaho?
How long have you known him, and where does he reside? |

Ans.-35.years; he resides.on.ranch north of Howe, Idaho ...

Ques. 3. Have you read or heard read said Permit?.....Yes ... Are you familiar With.i..tﬁv tve.rms'and
conditions?.. Y85 e . S L

- Ques. 4. Of what material and how has the dam been constructed?
Auns.-Nob a dam; Soil Rool. Zone.Shorage.

Ques. 5, Is the reservoir fully constructed?........... Has water been turned into P yes s
And to what extent?... lInderground storage. . for average.of . fhree months. during. winter .

Ques. 6, Where is the point of diversion of the feeder canal?
/ Ans. A 4 Section. Xx@Rixfx.2.& 2. Township - & 8 fRange 5.28.%..27.
Ques. 7. The outlet of the reservoir is located in the A EA Section eeemeseres
TWD. coemermeesnres coecmvermne Range.—.oeen.e.  Underground
Ques. 8, Describe the spillway.
JX T — e
Ques. 9. How much below the top of the dam is the bottom of the spillway?..none . - 't

Ques. 10, State the dimensions of the outlet for the reservoir...None

Ques. 1}, Of what material is the outlet made?...NONE.
Ques, 12. How is the outlet gate operated?.. gaimxemwirwk

Ques, 13. Of what material has the dam been constructed? none

Ques. 14, Are the works from the reservoir to place of use fully completed?...Yes

Ques. 15, Describe these works as they now exist, and give your estimate of their capacity.
Ans..Ditches. and natural.channels. capacity o9 acre-feet,

Ques. 16. For what purpose is the water to be nsed?
Ans...Lrrigabe.pasture Jand.

2



Ques, 17. If for irrigation purposes, are you acquainted with the land to be irrigated?..Yes ...

How much water is required for its profitable cultivation? -

Ans -L6L0. acre=feet. .
Ques. 18. Give the legal description of the land to be irrigated, or the place of use.

Ans..SE3.SWS. and S SEL. Section.Ss.Alk-of.Section. 74 Wi 3E-NEL,-NEZ NES, S5 ..
m S"b_, ?I;; SE.Q, Section 8; SW: SWS Se hion. 173.S3 XE3,.SEL.NEL, N SEL Se.cia.o.n 18;.
W YRR + MW Section 20‘ Tm'mshlp ? Iqrth, .Range .28 Fast,. B Mes..
Ragnge 5 Y Bswh.?hgngf‘ﬁecu?n s NE*’ mi“ ton 133
Section 3; Tomehip 8 Nerth. Range 23 Eash, ° (Sien here et A T

i 'hereby certify that the foregoing testimony was read to the above subscriber before ita signing,

that 1 believe him to be the person he represents himself to be, and that said testimony was subscribed
, County of......Buite )

and aworn to before me, at my office in Arso
State of Idaho, on this...28%h day of e S8 9.5.....

Notary Publig

My commission expires....- -Dﬁ-g-!---ag-#--lgs-a-!—-------



Form 17, .
STATE OF IDAHO

- DEPARTMENT OF RECLAMATION
BOISE, IDAHO

Permit No.. R=833. ..

Proof of Application of Water to Beneficial Use
Deposition of Witness

The deposition of two witnesses, on this form, taken separately, required in each case.

Ques. 1. State your name, age, residence, occupation and postoffice address.

Ans, -.T.on;r._L..-F.aJJ.eri.,-Bam,.-Idaha,..'B.a.ncher ........................
Ques. 2. Are you acquainted with...L..R. Hawley......... - | , the
holder of Permit No.B=833, Yese ... ? How long have you known him and where does

he reside?

Ans. _35.years;.he liveson ranch.north. of.Howe,.Idaho...

Ques. 3. Have you read or heard rea'd' said Permit No.B=833..______ , and are you
familiar with its provisions and conditions?

Ans, Yes

Ques. 4. State source of water supply, place of diversion, and describe works for con-
veying water from point of diversion to place of use. '
Ans. .Watérs.of..Little..Lost River..and lpper. Spring.Creek..Place. of diversion ..

Ques. 5. How many second feet of water do you estimate said works will safely con-
duct to place of use, and how much water have you seen being so conveyed?

Ans. . LU0 acre=feet.. .

Ques. 6. (Pumps) How much water in cubic feet per seébnd-,mminef"s inch_es,'ﬁf 'g'élﬁo:ﬁs‘
per minute have you seen the pump deliver, and how did you measure era_st:;mgte the *
amount? T

Ans, .




Ques. 7. State for what purpose water is used and at what place. (If for irrigation,
give each subdivision in which water has been used and number of acres irrigated in each
subdivision.) State whether cultivated or natural meadow land and the nature of all im-
provements which have been made as a direct result of said use.

Ans. ..JUsed.on Meadow Lands.on. following decribed tract:SEY SW:.and. SW:. SF: Sece. 53
All_aof Section 7; W Nel, el wwl, st owwd, sed. W2 SEL Section B3.SW:.Section ¥.17;
S% NEX, SEI NE, N} SE} Section 18; ng NEL, N: Wl Section 203 Township 7 North, .

Range 28 East, B, M.; NEZ, EL Nw“ _____ § ______ %_ﬂd SEZ Section 12; N3 NEI, NEZ NWi, Sec, 13;

TWPe 7 Nes R 27 E. B. M.; SW: NE:, SE= SWL and W5 SEZ Sec 3L, Te 6 Nuy Re 27 Eoy Bo M.
Ques. 8. If for power or other purposes than irrigation, state how water has been ap-

plied and to what etxent.

Ans,

Ques. 9. (If for irrigation) state character of land that has been reclaimed, and give
your estimate of the amount of water required for its profitable cultivation.

Ans, -Is.-paatur.e,-.or.-ma.dm.land-and-x:eq,uir.eﬁ..héhb.-a.cre-feete

Ques. 10. Have you any interest in the works, W.a.ter or lands above mentioned? If so, in
what way and to what extent? |

Ans. Neo

Qli_e*é:‘-ﬁz‘.' State 'vﬁﬂéﬁ; 7%%:311 what amount and to what extent you have witnessed the
application to beneficial use of water diverted under said permit.

Ans, . Have seen the lands irrigated and believe tract requires LOLO sere-feet

----------- bo-properly-drrigate.

I hereby certify that the foregoing testimony was read to the above subseriber before
its signing, that I believe him to be the person he represents himself to be, and that said
testimony was subscribed and sworn to before me in.._Arco. '
County of Butde , State of Idaho, on this.28 . day of . .July

Notary \Public.

My commission expires..Dec...20,..1952.




Form 15-R

Permit No. Re.833.........

Proof of Completion of Works

DEPOSITION OF HOLDER

Ques. 1. State your name, residence, occupation and postoffice address,

Ans.....La. R Hawley,. Rancher,. Howe,..Idaha ...

Ques. 2. 1f acting on behalf of a corporation, state its name, prineipal place of business, your
position with reference to same, and your authority for appearing in its behalf.

Ques. 3. State number and date of permit, acre feet of water you claim for storage, and source of

same.

ers of thtle Lost Hlver and upper Spring Creek.

Ques, 4. Under terms of permit construction was required to he completed by .. qu.l}! N
15, 19.5L
Ques. 5. Construction was abt.ua,lly completed on the date of June..22 »..1950 19

Ques. 6. Does the eonstruction fully comply with the specifications?...Yes ... .

Ques. 7. Of what material was the dam built?.. No. dams..soil. zone. shorage.

Ques. 8. State whether or not the water has been turned into your reservoir, and if so, when and

Ques, 9. The capacity of the reservoir is ....J.L,ﬁj.i.D........._..a,cre feet,

Ques. 10. The area of the high water line of the reservoir 1s......~":r:°. .............. acres

Ques. 11. The height of the dam above bottom of reservoir is-...Tlll...... feet, above low water
is . fogt, S "_ IR

Ques, 12, The dimensions of the spillway are........... e mmememssesnerensrontamonrooet etemamane and the bottbm« of 'éhe. '
spillway is.....=== ... feet below the top of the dam.

Ques, 13. Dimensions of the reservoir outlet are ===

Ques. 14. Describe the gate and control unit.

ADS.cnne Comes..cut..of river and.spring Creek.hy.gake contnOla e

Ques. 15. The reservoir outlet is made of..nAtural ChANNEd s mssssnsescsmsensssen siree .
Ques. 16. Is the reservoir filled through a feeder canal?...Through.dilches. S

Ques, 17. If 80, where is the point of diversion for same?

7 Ans. Y 74 Section, b..aad.2 Twp. Range. s

yz j



Ques. 18. Does the feeder eanal comply with the specifications in the permit? Yes

Ques. 19. If nof, explain ...

Ques. 20. Cost of constructing feeder canal? $.3.,000.00. ... Cost of reservoir? $.2.a000.00....

Ques. 21. Siate whether or not the works from reservoir outlet to place of use are fully completed,
aud whether or not they comply with the specifications in permit. If not, explain.

Ans.. ... Campleted. and. Comply.with. specificationsae .

Ques, 22, Water has {basamt) been delivered to place of intende&i usef YeS

Ques. 23. Give description of dam, state diuiensions, and give slope of face both npstream and
downstream. Also method and material for protecting against wave action,

Ans......501l Root Zone Storage.

Ques, 24. State the purpose for which the water is to be used and give the place of use, a.nd if for
irrlgation, state the number of acres, and give the legal description of same.

Ans..SEL.SW:.and SWE SER Section 53 A1l of Section 7, W5 NE, MEG WL, S% NW,
S0, SEZ. 508 8. SWE

1 Section 17, S'-g I\;_E“d:, SE'; MW:;;, ‘u'g EL Section 183 W% NE%,

V3205 Sec,.20;. Tommahip. 7. North, Range 28 Bast, B. N.; Bz, B2 3 Nw%, EZ SW: and SE}

Sgc. 12; W3 NEZ' NE-% WWL, Sece 13, Township 7 North, Kamge 5‘?’ é'as{: B, 'M., S NES,

S sw’ and W SE3 Sec. 3L, Township 8 North Rang é@ B, M.
(Sign here).ol. 4. Kfghedtet®ia....................

1 hereby certify that the foregomg testlmony was read to t.he above subscmber before 1ts signing,

that I believe him to be the person he represents himself to be, and that said testimony was subscribed
and sworn to before me in Azco , County of Butie Ly State of

1daho, on this......28th day of ... dlIJ ..

.. A D 19;5.14... E - |

Notary Public

My commission expires...E5a 20,1952



Form 14-R

The Depositions of two Withesses, in this form, taken separately, required in each case.

| Permit No. R-.833..ee
Proof of Completion of Works
DEPOSITION OF WiTNESS

Ques.]l. State your name, residence, oceupation and postoffice address.

Ans....Willign Martin Bwksk Butler..farmer,.Howe.,.Idaho

Ques. 2. Are you acquainted with...le Re Hawley , the holder of Permit
No. R.=833......., authorizing the storage of.MUQ...._acre feet of the waters ofUpper. Spring. Creek
which is tributary to..lLittle Lost River.. ., in the County of......Butde . oo , State of Idaho?

How long have you known him, and where does he reside?
Ans. Enown_him singe. fall.of 19L9; lives on ranch. north. of Howes.

Ques. 8, Have you read or heard read said Permit?.B=833... Are you familiar with its terms and
conditions?.. Y88 e

Ques. 4. Of what material and how has the dam been constructed?
Ans...No dam

Ques. 5, Is the reservoir fully constructed?. ... Has water been turned into it
And to what extent?

/ Ques. 6. Where is the point of diversion of the feeder canal?

Ans. 4 X Section £..5.&..2 , Township 5..7.4&.8.....Ranges..28. & 27

Ques. 7. The outlet of the reservoir is located in the o1 M Seetion e
Twp e e Range.onsenn ‘

Ques. 8. Describe the spillway.

PN 1T T— No.spillway. erererasnseneres S

Ques. 9. How much below the top of the dam is the bottom of the spillway?. NONE. wrorerorceee- Ft.

Ques. 10. State the dimensions of the outlet for the reservoir.....none

Ques, 11. Of what material is the outlet made?.. XEaiwxRE...........

Ques. 12. How is the outlet gate operated?.-

Ques, 13. Of what material has the dam been constructed?

Ques. 14. Are the works from the reservoir to place of use fully completed?....yes
Ques. 15. Describe these works as they now exist, and give your estimate of their capacity.
Ans...Root Zone Storages.Capacity about L6LO scre-feet.

Ques. 16. For what purpose is the water to be used?
Ans......Jtrigate. Mesdaw. lande.
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Ques, 17. If for irrigation purposes, are you acquainted with the land to be irrigated? ... 88 e

How much water is required for its profitable cultivation?

Ans .. J16Li0_ acre=feata.

Queshf e fna e SRl f Re1oet e, YR BT PR S S, swd, wh sw}
ans.Sece. 83 SWi SWE Sec. 17;53 NER, SE} NWS, N3 SES Sece 183 WM NEZ. N2 WG Sec..

2035 TWDa. 7 Nas. Ro 28 Eas B Mos NES, ES NEZ, £3 W2 and SP2 Sec..12: N3 NEZ, NEL.IWE,
Secs 133 Twps 7 Ney Re 27 E., B, M.3 SW5 NEZ, SEL WWi, SWS and Wi SE% Sec. 3L,

Twpe 8 Ney Rs 27 Eo, B. Ma ) :
{Sign heM%M

1 hereby certify that the foregoing testimony was read to the above subscriber before its signing,
that I believe him to be the person he represents himself to be, and that said testimony was subseribed
and sworn to before me, at my office in Areo , County of.--Butte .
State of Idaho, on this.28h day of - UV oo 9.51.. .

Notary Public
Necs-2Q, 19524

My commission expires



® | ®
Form 17.

STATE OF IDAHO
DEPARTMENT OF RECLAMATION
BOISE, IDAHO

Permit No.R=0833 .

Proof of Appllcatlon of Water to Beneficial Use
Deposmon of Witness

The deposition of two witnesses, on this form, taken separately, required in each case.

Ques. 1. State your name, age, residence, o'ccupation and postoffice address.

Ans. __William Martin Butler, 33.¥ears, fammer,.Howe, Idaho

Ques. 2. Are you acquainted with..._L. R..Hawley .. ... ' , the
holder of Permit No.R=833.. ... ? How long have you known him and’ where does
he reside?
Ans. -.EaJJ_-Df_,lShS;..iivgs_-ﬂn,ran.c'b..n.or:t.b_-bi‘--Hawe,--Id@hn

Ques. 3. Have you read or heard read said Permit No. R=833 - eeeeeeee. ..., and are you

familiar with its provisions and conditions?

Ans,' 3 ifes e

Ques. 4. State source of water supply, place of diversion, and describe works for con- |
veying water from point of diversion to place of use.

Ans. Upper Spring.Creek.and.Little Lost River; peints of diversion are . sections.
-5 and.2;.morks. congish.of root zone storage underground. :

Ques. 5. How many second feet of water do you estimate said works will safely con-
duct to place of use, and how much water have you seen being so conveyed?

Ans, --...’J.élLO. P T P L i

Ques. 6. (Pumps) How much water in cubic feet per second, miner’s incliés, or. gallong "
per minute have you seen the pump deliver, and how did you measure or ﬁSMate the
amount? o '

Ans, o




Ques. 7. State for what purpose water is used and at what place. (If for irrigation,
give each subdivision in which water has been used and number of acres irrigated in each

subdivision.) State whether cultivated or natural meadow land and the nature of all im.

provements which have been ma;d:e asa dlrect result of said use. Water used on Meadow 1ands
described as follows: SE: SW: and S'ﬁ% SE% Section 5, All of Sec. 7, L, NE: NW%,

Ans. 335 w2, m&,,-,ua 534 Seca. 85 9% SW- Sec..l17;. .33 mL, sau, sz.q,,h 1{% SWE: ﬁe.al 183

..12;_.14%..1%:%4.. .}-m.l,,.,sea._u,-m.--:twp;--z-.n”-H_.-zm_E.,-B,..M.h,.-sw;.m.,-,-_m.m;,.m and
¥ SE: Seca..3hs. Twpa. 8. Nay.Ra27 Eay Ba Mo ...

Ques. 8. If for power or other purposes than irrigation, state how water has been ap-
plied and to what etxent. | |
Ans.

Ques. 9. (If for irrigation) state character of land that has been reclaimed, and give
your estimate of the amount of water required for its profitable cultivation.

Ans, __Meadow landss requires LoLO acre=feets

Ques. 10. Have you any interest in the works, water or lands above mentioned? If so, in
what way and to what extent? |

Ans, Noe — e taasmman |

Ques. 11. State when, how, in what amount and to what extent you have witnessed the
application to beneficial use of water diverted under said permit.

(Signed) P uilrr %M

I hereby certify that the foregoing testimony was read to the above subseriber before
its signing, that I believe him to be the person he represents himself to be, and that said

testimony was subscribed and sworn to before me in...... ALEOneenee ' R

County of.....Budde. e , State of Idaho, on this..28... day of . . Jul¥. . ,

A.D.19_51.. '
_______________ e

My commission expires....Dece. 20, 3952 e ceeemecrecnceeeca



Affidavit of Puhlication

a
B
L OTenan

iy S of The Arco Advertiser,
a weekly newspaper of general circulation, published weekly at
Arco; Idaho, since Mareh 1909, do solemnly swicar that a copy
of 4“t.h‘i.s notice, per clipping attached, was published wezkly in
the vegular and entire issue of said newspaper, and not in any
supplement thereof, for ___fioy

consecutive weeks,

. s : ; O T S R ] =
commencing with the issue dated ._June 22, 1501 ——

e

and ending with the isswe dated -July 20, 12%5. . ___. -

Residence, Arco, Idaho.

My commission expires__INite 20,

|W# NEY, NE%
INW¥%, SWk%, SEY% Sec. 8, SW 1/4

NOTICE OF PROOF OF
COMPLETION OF WORKS

and .
; APPLICATION OF WATER T0

‘ BENEFICIAL USEH
Notice is hereby given that at
10:00 A, M. on the 28th day of
July, 1951, at Arco,” County of
Butte, State of Idaho, before C. A,
Bottolfsen, Notary Publie, .pioof
will be submitted -of the ¢omple-
tion of works for the #53] root zone
storage of 4,840 acre feet per an-
num of the -waters of Little Lost
| River and Upper Spring Creek and
jof the application to beneficial use
Jof said water,.in aceordance with
{the terms and conditions of Permit

No. R-833 heretofors issued by the
State of Idaho. .

dress of the person or corporation
{ holding said permit are L. R. Haw-:
ey, Howe, Idaho, .

2. Said works will be fully com-'
pleted on the date set for such
completion, and the amount of wa-:
ter which said works are capable;
of conveying to the place of use, in
accordahce with the plans accom-
panyirig the application for such
permit, is. 4,640 acre feet per an-,
num, o
3. The use to which sald water!
has been applied is ground storage:
during winter months for .winter|
irrigation, and the amount appliedi
to beneficial use is ¢,640 acre feet
per annum :

4. The place where sald water is'
used is SE% SWY% and SWY4 |
SE% Section 5; ANl of Section Ty

NWY, 8%’

SW¥% Section 17, 8% NEY4, SE4 |
NWYL, N% SEY Section 1B; NWK
NEY, N% NWX - Bection 20;
Township 7 North, Range 28 East,
B. M; NE%, E¥ NWY, E%,

NE%, NE¥ NwWy,
Township 7 North, Range 27
East, B. M., SW¥% NEY, SEY
NWY, SWi and W% SEY% Sec-

 tion” M, Township 8 North, Range

27 East, B. M.

June 22, 1949,
MARK R. KULP,
Btate Reclamaifon Engineer.
(Pub June 29, July 6, 13, 20, 1951)

1. The name angd postofflce ad- i

SWX and SEY Seetion 12; N% .
Section 13; |

The date of priority which sald |}
user is prepared to Lstablish is: 8

Department of Reclamation of the

F
|




July 10, 1951

Ro: Permit No. 3-833

‘Arco Advertiser _
P.’ 0. Box 8
Arco, Idaho

Gant lemens

: We scknowledge receipt of an affidavit which states
that Notice of Proof of Completion of Works and Beneficisl Use -
on Permit No, R~833 wae published for four wesks commencing .~

June 29 and ending July 20, 195). o

o Since this is only July 10, 1951, obviously the pube
lication has not yet been completed, although it is your in- .
_tention to publish it in the two issues of July 13 .and July 20.

 If you will refer to the letter transmitting this
. Rotice, the cost was to be paid by the applicant, L. R. Hawley .. -

~ of Howe, Idaho, 80 we return the statsment in order that 1t

may be remailed to him, together with another Affidavit of -
-~ Publication after publication has been completed. '

Very truly .yours,

State Reclamation Engineer
By ' S
. Chief Clerk
. Asbh ~ - .
Enc.



Atfidavit of Publication

L---James-W. fartin.____of The Arco Advertiser,
a woekly newspaper of general cireulation, published weekly at

Arco; Tdaho, sinee March 1909, do solemnly swear that a eopy

~of this notice, per clipping attached, was published weszkly in

the regular and entire issue of said newspaper, and not in any
supplement thereof, for ____four_.___ -~ consecutive weeks,

commencing with the issue dated ._June 29, 1951

1991

v

Residenee. Arveo, Tdaho.

1 Butte, State of Idaho, before . A.

Jnum of the
| River and Upper Spring Creek and
-Fof the application to beneficial use

NOTICE OF PROOF OF
COMPLETION OF WORKS

- ff
APPLICATION OF WATER O
CIAL USE

Notice is hereby given that at
10:00 A. M. on the day of
July, 1951, at Arco, County of

Bottolfsen, Notary . Publie, proo
will be submitted of the complef
tion of works for the goil root zone
storage of 4,640 acre feet per an.

waters of LMtle Logt

of said water, in accordance with
the terms and conditiong: of Permijt
No. R-B33 heretofore jssued by the

Department of Reclamation of thel
State of Idaho. he

. The name and postoffice ad-

ter which said works are capable
of conveying to the place of use, in
accordance with the plans accom.
panying the application for such

permit, is 4,640 acre feet per an-|

— I num. .
__Eﬁis_o__ﬁ_, 19 A i 3, The use to which said water
" has been applied is ground storage
during winter months for winter

My commission expires

. irrigatien, and the amount applied |

te beneficial use is 4,640 acre feet
per annum

4, ‘The place where said water is}

‘used is SE% SW% and SWY
- 8EY Section 5; All of Seection 7,
Wik NEY, NEY NWY%, Sk

NW, SWiz, S8E% Sec, 8, SW 1/47
SW1 Seéction 17, 8% NE4%, SE% |
NW1, Ni: SEY% Section 18; NW |
Section 20; |
" Township 7 North, Range 28 East, |:

NEY%, N¥%. NW4%

B. M.; NE%, E¥% NWY, Ei

SW1Y and SEY Section 12; N% &
Section 13;}

NEY, NEY NWy,
“Township 7 North,
‘East, B. M., SWY% NEY%,

Range 27

SEYy |

JuL 9 1951

‘27 East, B, M.

NWi, SWY and Wi SEY% Sec-
tion 34, Township 8 North, Range

The date of priority which said
uger is prepared to establish is

June 22, 1949,
MARK R. KULP,
State Reclamation Englneer.

T
...runent of Recamaiion

(Pub June 29, July 6, 13, 20, 1951) |
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: ‘. CO A"[_R'[m PRINTERS - PUBLISHERS - STATIONERS

SERVING AMERICA'S NEWEST ATOMIC CENTER

JAMES W, MARTIN, Publisher ARCO, IDAHO

RECEIVE

JUN 27 1951
Uzpartment of Recfamaﬂon-

June 25, 1951

Departiment of Reclamatlon
Boise, Idaho

Gentlemenrs
“I'his is to acknowledge receipt of your notice
sent on June 22, 1951 -to the Arco Advertiser for
publication four consecutive weeks prior-to July 28,
1951. | |
First publication date: June 29, 1951.

Y ours truly,

/. (57



STATE 0% IDABO
DEPARTEEIT  OF  RECLAMATION
BOISE, IDaHO
%a1 Permit No. R-083%
Date: gune 22, 195
Arco Kdvertiser

Arco, Idsho

Gentlemen:

Enclosed you will find notice for publieztion once s
week for four consecutive weaks prior to July 23; 1951
the dste set for proof, the expense of the publication to be paid
by the appliesnt, L. R, Hawley of Howe

Ydaho , To whom you should furnish proof of publicstion
on or prior %o the date set for proof.

Plesse scknowlodge receipt of this notice, snd furnish
this office with & copy of the first publiestion, in order thot we
may cnsck some.

Very truly yours,

MARK B EULP

State Reclamation Ingineer
By

Chief Clerk



e

NOTICE OF PROOF OF COMPLETION OF WORKS
and
APPLICATIOR OF WATER TO BENEFICIAL USE

257

Hotiae ia horsby given that a% 10100 A, M. on the lédh-day of July, |
1951, st Aroo, County of Butve, State of Idaho, bafors C. A. Bottolfeea, Notary.
Publia, proof will be submitted of the completion of works for thai_ s0i) root 3
zones storege of 4,640 sore feet per snnum of the weters of mﬂlo 1088 Biver :".
end Upper Gpring Cresk and of the spplisation %o beneficial use of said water, i
in accordsnse with she terss and conditions of Permit No, R-833 heretofore |
issued by the Department of Reclsmetion of the Stete of Idsho., _

1, The name ené poetoffice addreas of the parson or eommﬂoﬁ
holding said permit sre L. R, Hawley, Hows, Idsho, |
| 2. Soald works wili be fully completed on the date set for sush
sompletion, end the amount of weter whiach said works sre scapable of comveying
¢ the plesce of use, in a2cscordanes with the plens accompsnying the spplissticn
for such permit, is 4,640 sore feet per ennum,

3. The use to which saild weter hms been applisé 1s ground storsge
during winter monthe for winter irrigetion, end the amount applied tv beneficial
use is 4,040 sore fest per sanum,

4. The plece whers said woter is used i» SE} 8SW} end SR SEp Section B
All of Seotion 7} Wi NEY, NE} MWW}, Bh Nw), 9Wi, Wi 8B Sestion 6) 5W} SN} Seetien
17} S NB, sBf W&}, Nj 8B} Seovion 18; MR} NE, NE WEE Seotion BO; Township ¥
Norsh, Benge 28 Beat, B.M.; NBg, By WW:, Bi SW; end BRBL Seotion 18 Nj MB}, ME} W},
Sestion 15; Townahip 7 North, Renge £7 Beat, B.M.; 3w} NB}, 5B} Nwi, SWE and
¥h 82} Seetion 34, Township 8 North, Renge &7 Eeet, B.k. _

The dete of priority which ssid user ia prepsred to sateblish is June 23,

10489,

| MARK R, KULP
Siete Mo isnwtion BREinesr
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Form No. 11

NOTICE TO ACCOMPANY THIS LETTER MUST BE MADE IN DUPLICATE

(Date) June 9, 1951

(P. 0. : Howe, Idaho
TO THE STATE RECLAMATION ENGINEER:
Boise, 1daho.
Dear Sir:

You are hereby suthorized to have the attached notice published at my expense in the

SO T s -3 5 1 o of .. Aren, Idaho published in -

the county in which the works are situated.

(In case of canals or other works designed to divert and carry more than 50 cubic feet of water per

second, the following certificate must be signed by a well-known and competent engineer.)

I hereby certity that the facts set forth in the attached notice are true.

T SIS ST FPYF S R

s e

R N TR e

[






June 22, 1951

Re: Permit No, R-833

Hr; Ce 4. Bottolfmen 7
Areo, Ideho

Dear Mr, Bottolfaen:

: In writing you thia morning, I owsrlooked the
feat thet both Proof of Completion of Works end Beneficisl
Use sre to be made on L., R, Hawley's Permit No., R-833, end
we only enclosed the forms of affidavit for msking Proof of
" Beneficiel Usa.

We anclose other forms for use in moking Proof of
Completion of VWorks, both sets of forms to be filled out
at the time sat for p;'oot.

Very truly yours,

MARK R. KULP
8tate Reclsmstion Engineer
Br.
Chief Clark
- Aibh
Enac,

A
W
L



June 22, 1951

Re:  Permit No. R-833

Mr., C. A. Bottolfaoen
Areo, Idsho

Dear ¥r. Botiolfsen:

. ¥We heve sent the Arooc Advertiser, copy of Notice
of Beneficial Use Proof to be made July 28, 1951, on Permit
Bo. R=833 of L, R, Hawley, with instructions to publish once
& waek for four eonsecutive weeke prior to that date and to
send Mr. Hawley the Affidsvit of Publication, together with
atatemant of costs,.

: We enclose the necesseary forms of depoaition to be
used in meking this proof, consisting of one for Mr, Hewley
‘end one for esch of two disintereated witnesses, who should
appesr before you 8% the time set in order to exacute the
deposltions,

Very tmuly yours,

HARK R, XOLP
State Reclemetion Znginesr
BY '

Chief Clerk
Asdh
Eno. _



C. A, BOTTOLFSEN

PARLIAMENTARY LAW
ARCO, IDAHO

June 21, 1951,

State commkssioner of Reclamation,
Bolse, Tdshoe.

Dear Sirst

Mr, Hawley believes your suggestion regarding completion
of proof on the wells‘is a good one, and for the present at
least, has concluded mot to make final proof,

Due to delays ;oeyond his control, he was unable to com-
plete the enclosed, and you will note that the date has been
moved up to July 28th (instead of July 1LEh) to glve plenty
of time for its publication in The Arco Advertiser.

Yours very truly,

¢. A. Bottolfsens.

——‘\E ”T\Hﬁ [
gt JUN 221951
Department of Rectamation

983



June 11, 1951

Re: Permit Ho. =833

Mr. Ce. A. Bottolfsen
Arco, Idaho.

Desr Mr., Bottolfsen:

Refarence 1is mepde to the Notice of Completion of
Works snd Heneficisl Use Proof on Permit Ho. R-833 in the
name of L. R. lewley,

Since this notice is incomplete in saversl particu-
lers, especislly ss to the source of the water snd the de-
seription of the lsnd wmnere the weter hes been benseficlally
applied, we heve made out enother form of rotice which we
encloss herewith.

If you find this to0 be correct, pleass o.k. end
return two copiss to this Depertment end we shall send a
oopy &t once to the Arce Advertiser for publicetion, We
era sending this notice in triplicete so that you mey retain
one for your files,

Vary truly yours,

HWARK Ra. KULP _
State Raclemation Enginser
By ‘

Chief Clerk
Atbi .
Ence

TR
>
MRS
LSS
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Porn 36
NOTICE OF PRQCF OF CCLIFTZTION OF VORK3
APPIICATION QF ﬁgTEEngO PENEFICIaL USE
thiceAis hereby given that at 10200 A, M,, on the ' 1kik
day of July. | , 19 81, at Areo ,_Cﬁunty of
Putte State of Idaho, before _ O, A, Bﬂiﬁﬁliﬁén

proof will be submitied of the completion of works for the déverwiem—ol

eubic feet per second of the waters of 803l Reol Zone sterage and of

the application to beneficisl use of said water; in accordance with the terms and

donditions%bfﬂ?ermit No._REI3 heretofore issued by the Department of Heolamation -
of the 3tate of Idaho.
1. The name and postoffice address of \the person oy corporation

holding sald® psimit are

2., Said works of diversion will be fully\compfleted on the date set for

such completion, and the amount of water which sald N

5 are capable of con-
veving teo the place of use, in accordance with thegfplans éqgompanying the appli-

> >,
;s been app1ied is beggg 1§l "4Er;§4ﬁ§l1

andydeneshiey purposca, and Phoe amount applied to_bendflelal use is
cubic foot per ?écond. : Apéa -

4, The place where said Wgtcr is m=ed is in tge gg% g!% ef Sec, E,

\v
feet pecr seéde.

cation for such permit, is cubig

3. The use toc which ssid water

5, ‘The date of priority vhich said user is prepered to ostablish is

July 15, 1949 .

State Heelamation Engincer

Q;?zgi



May 28, 1951

Re: Permits Nos. R-833 end 21388

Mr. C. A: Bottolfsen
Areo, ldsho

Deer Lir, Bottolfsen:

In reply to your levtsr of May 256, 1981, edvising
thet L. H. lmwley wishes to mmke final proof on she above
anumbered Permits, we enclose severe) forms of lotice for
meking Proof of Completion of Works snd lieneficisl Use.
This form should be f1lled out in cuplicate for esch Permit,
setilng the time end plece whare the prouof is to be mece
snd neming the Notery Publfc, which we underatend will be
youraulf. .

Two copims of sech notice to bs returned to this
Depsriment, together witn Form 11 which is Mr, Hawley's
authorizetion for us to have tha notice published at hie
expense in the deaignsted county newspaper,

We sre snclosing e few extrs forms, thinking you .
oy wish to keep 8 copy in your swn files. .

Very truly yours,

gmq[{ l\. FJI-P
State Reclamstion Enginaar
By

Ciief Clerk



® e B
C. A, Botiolfsen,

Arco, Idaho

MAY 28 1951

¥r, Mark Kulp, Depaffmeﬂf of Reclamation
State Reclamgtion Engineer, ‘
State House,

Baiise, Idgho.

ﬁéy 25, 1952, | E@E ME .

Dear Nr, Knip:

¥r. L. R. Hawley, of Howe, who has herato:t‘ere filed on
ﬂaad waters under Perm:.t R 833, and recorded in Book B 3
at page 833, which application was approved en July 15, 19!;9,
wikkes to make final proef; also,

he wishes £a make fingl preof on application covering permit
21362, which is recorded in b@ok-_?é at page 21362, and 'uh_ic}_i
was appr&red on February 2, 1950. -

He has complied with all of the requirements and now sihes
to make fingl mproof before mea.‘ |

If you will send the blanks to me, I will see that they are

retarned to you in the due course of time.

C. A. Botiolifsen,

£.¢33 . s Ho a.j,
21%6 2 _ a4 eps,

ot ik B e
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“July 21, 1949

Re: DPermit Ko, R-833

Nr, L. B. Ih‘m”’”
Howe, Ifeho

Dear Mr. Huwley;

tis enclose heservolir Permit No. R~833
end direct your sttention to the limitations snd
oonditions 88 given on the foursh pege under Ap-
proval ol the State Reul-untlon Enginoer. o

- Ye slso snelou I)epermnttl Rmoipt
Ho, 21887 for the $0,50 filing fos ené es your
-cheok wae for §90,75, thers 1o e refund of $.,BIS
due you, which we enoloae in atanpa. '

Very truly yourt,

HARK H.KULP

Stats Reclinmetion Ensinaaz
Ohisf Clerk
A:bh :
" ¥ne.

o E
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STATE OF IDAHO
DEPARTMENT OF RECLAMATION

MARK R. KULP, STATE RECLAMATION ENGINEER

BCISE

May 11, 1949

¥r, L. R. Hawley
Howe, Idsho

Dear Mr. Hawlsy:

We wish to spologize for the delay in answering your letter
of April 7, in whieh you requssted informestion on Tiling on winter flow
water to irrigete what is c¢slled the XKnowlen Tsneh, from the waters of
Little Lost River, to be used during the winter months only.

Approximetely three weeké ago, the writer wes in Arco, and
intended, =% that time, to come over to Howe to ses you, Your letter
and the map prepered has been in my brief case, unnoiiced, sver since.

The resson why I wented to talk the metter over with you is
because this is an unordinsry request, and the application will have to
be made on our storage water from for application for permit, The Per-
mit, after approval, will sllow you %o store so meny acre feet as ground
storege during the winter months, %0 be diverted from Little Lost River
and Upper Spring Creek. :

We ocan prepsre the applicstion for permit in this office, pro-
viding you furnish the following informmtion. We ars encloasing s sketch
mep, showing the ‘land location of the Knowlen rench snd will request that
you show on said map the points of diversion from Little Lost River and
Spring Creek within a 40 acre subdivision., Also, if the lsnd description,
as shown on the plat, is not ell under your ownership, plesse designate
on said mep what is owned by you and what iz not.

If you will return this meap with the information requested, we
will msil you the spplicstion, for your signature,et an esrly date.

Very truly youra,

MARK R. KULP
State Heclamation Engineer

W. Thompson
Supervisor of Water Distribution

HWT:bh
Ene.

2%
0 'Q,?.
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‘Woy 11, 1949

M. L. R. Hawley
‘Hbéo..xdaho
': D-lr Mr. Hawley.:

S We wish to apolﬂgiaa for the dclay in anuuoring your lett-r
. of. April 7, in which you requestied informstion on riling on winter flow
. water %o irrig;to whet is oslled the Knowlen rench, from the weters of

Little loss Bivor. to be used during ths winter months anly.

- Approxlnatoly th-ee weoka ago, the writer wes in Arco, and
_1ntondad, 8t thet time, %o dowre over to Hows to msee you. Your letter
and the map penp-red hua bean in my briet onae, unnoticed, sver sinoe,

- o The resson why I wantut to fulk ‘the mmtter over uitn you is
' becauno $his is sn unordinary request, and the epplicetion will heve %o
~ be mnde on our storege weter from for spplicetion for permit, The Pers
~ mi%, sfter epprovel, will ellow you to atore so meny scre feet ss ground
l_atornga during the winter nonths. to be diverted frox Little Lost River
end Upper Sprins Grent

. We osn prepars the applicatiou tor pornit 1n thts orfiea, pre-
_vtdlns you furniah the following informetion., We sre enclosing & sketeh
. #@p, showing the lend locesion of the ¥nowlen rench sad will request thet
- 'You show on seid mep the pointa of civersion from Little Loat River and
. Bpring Creek within s €0 eore subdivision, Also, {f the land description,
@8 shown on the pls%, is not sll under your ownership, plesse danignnto
~ OR said mep whet 1- owned by you and whet ia not,. :

- I you will peturn this mep with tho information regquested, we
uill unil you the cpplication, Toy your aignntura 8t sn esrly dete,

Vary truly VQnra.

MARK H. P
State Raolanstion Enginenr
By _

.Roy ®. Thompeon

o Supcrvisor of !atot Dtutrihut:on_

' . RWTibh . g : . .
o -\ TYEN ' S - : - ’ : ?éﬁaf



Augult 18, 1968

- RE Permita nos. 21362 and. R-833

,""-_---‘-.

Mr, L, hc Hﬂ“iﬂr
Howa
Idaho

Desy nir, Hewley:

Your well perait is Ro, BL36Z, for an emount of £4 cubic feet
per second, or 1200 imnghes, filsd Februsry ), 1650; ocoxpletion of
works and boneﬂcinl use proofs sre both duo Fobruury B, 1053; it
was to cover an erea of 1800 acres,

Inasmigh es Permit No, 21362 and Permit lo. R«833 gover almost
the sems ground, I sm withholding the final report under Permit Ko,
R-833 until I have had timp %o ahock i1t end {te releiion to Permit.
No. 21362, in order that shere will be no overlsppiag that would pre.-
vent you from getting the full amount of the ﬂonvery from your two
wolla,

The Chier Glork Mra, Andorsoa, will onclose an sdditionsl
lettar to you exple mln& all thot is pecoassary in bringing your teo
wella o licenle under your Permit Na. s1082,

: Ye will get over and muure the water from your welle &nd
 mBke inspection as required as soon 58 possible 8o théet the inspecCe
tion under Permit No, 21362 will be out of the way before you shut
your pumpe Gown for the winter, :

Very mur yours,
MARK R, FULP

Stete Feolsmtion Engineer
By

- Ec ﬁ. Bumphr'?
Hifg Deputy Ltote Heclamtion Enginesy
Fno, ‘ :
oe: bir, C, A, Bottolfasen
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