11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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BE IT KNOWN that the undersigned hereb

y makes application for permit to appropriate the public waters of
the State of Idaho as herein set forth.

D
(Applicant) - %
WC’M G e

A\

N




AN Y

" f/-;\;« 2

(HAWLEY MTN. 1:62 500) -3
3372 1t

‘ 33 :537?1 =
yf g 39° ol
=1 33-02089 T
33'07’5¥)“?M

=)

"
LT 10N,
v

77 I . g 7 o R
i &7 T ..‘\:)-E“ :3:“,—’,-’—',‘ R gy
S e e -
{ 2 2N o St
) f .r‘:} ;w{{_‘\:} W '% \'\-"\' el
/ Vi /
4 (G4 (/11N P f/
! Y j"\‘w J////%
R 24%! R.2SE
1

S AN Y
ISR N

: o ST 30

N

o 1000
o 2000 3000 4000 5000 6000 2000 FEET ROAD CLASSIFICATION
1 RILOMETES
e

Unimprowed dirt ___

1 -f.’“'i""_'

X ':I“éi ﬁ.«jﬁi )
g 4 8 &3 -070 87




* .
" :
e v
o .k : d
Fug 5 »
Ty | - -
=
= & 3
o Z
o & - -
. * b -
v S .
£ ra & b‘
GL Fe o 123A
& 5 !
\ | *e., SB198 e
I '\\ ., AP
Sy -
\ . A
4 ~
! )
.

.

S =

" A N

D
7

| fmﬂﬁ;

B

T
l o
s
\ A
+ - ‘..
* *!
5 :
3
&1 \}".
s ..
"-&:;"- ¥,
“RIR S
b
h
ng 1

{{Jﬂ/
Z

MP'
-
L]
o




=t
==

1"\:*%?
;
“
) WS‘\
B

NN YL

/(((

S

-

Wabar VA1 )

//; ‘.

@,

K

-‘T—M
~

i

S

.

€]

L

2

i

By 8

BANA ; i ﬂ%&ﬁﬁ:
=SSN ‘

23-09099

r 7
7
S
Gasten




i

WESTINEHOWSE ECECTRIC CJLP
Powe £

| of 2

. DIEW oOF
DY CKEEK

RESER IR

POIOT OF
DIVEKESIdA

UIEW OF
GILKES

TUABINE
I POWE 2

HoOWSE-

33-072087




~-NUbB W

CR N N

VITW oF
TULLBIAVE
RATING PLATE.

MAX. 2( ¢FS

VIEW OF
FLUME

18 DiseMALLE
CHARANEL

33-02089




= ‘_ B

i
\
LT
= 1 .
o~ e -
T %!
Cawing .
< \‘.
o e _ =t .
A : Y
A\
\5 -

e
R\ \

EASEMENT NO, 5300
SECTIONS 15 & 16

I, TOWNSHIP 10 NORTH,
/ RANGE 25 EAST,B.M.

C
% -
A P
N -




Agency Comments - The U.S. Fish and Wildlife Service and
the State Fish and Game agency(ies) are requested, for the
purposes set forth in Section 30 of the Federal Power Act,
to file within 45 days from the date of issuance of this
notice appropriate terms and conditions to protect any
fish and wildlife resocurces or otherwise carry out the
provisions of the Fish and Wildlife Coordination Act.
eneral comments concerning the project and its resources
are requested; however, specific terms and conditions to
be included as a condition of exemption must be clearly
identified in the agency letter, If an agency does not
file terms and conditions within this time period, that
agency will be presumed to have none. Other Federal,
State, and local agencies are requested to provide com-
ments they may have in accordance with their duties and i
responsibilities. No other formal requests for comments
will be made. Comments should be confined to substantive
issues relevant to the granting of an exemption. If an
agency does not file comments within 45 days from the
date of issuance of this notice, it will be presumed to
have no comments. One copy of an agency's comments must
also be sent to the Applicant's representatives,
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. . RECEIVED

Form42-248/42-1409(6) July, 2000 - FEB -E mzl
STATEOFIDAHO

DEPARTMENTOFWATERRESOURCES '}pnmemmmrmms
NOTICEOFCHANGEINWATERRIGHTOWNERSHIP

Pleaseprintertype. Attachpageswithadditionalinformation [hstructionsarcincludedattheendofihisform.
Incompleteformswillbereturned.

L. Pleaselistthewaterrightnumber(sJand/oradjudicationclaimnumber(s)(ifany)foreachwaterrighttobechanged. Listjustthe
adjudicationclaimnumberifthereisnocotrespondingwaterrightrecordonfilewiththedepartment. Indicate, bycheckinginthe
space provided (underthe “split” heading), if the change in ownership is limited to a portion of a water ight in which case
divisionoftheexistingwaterrightoradjudicationclaimrecordwillberequired.

Water Adjudication Water Adjudication

RightNo(s). ClaimNo(s}, Split RighiNo(s). ClaimNof(s), Split

33-07089 — —_

33-07154 . o

33-07181 . .
2 Thefollowing REQUIREDinformationmustbesubmittedwiththisform:

A, TheappropriateFILINGFEE Seeinstructionsforfecamounts.

B. Acopyofthemostrecent DEED, TITLEPOLICY,CONTRACTOFSALE  orotherlegal documentindicating your
ownershipofthepropertyandwaterright(sorclaim(s)inguestion, WITHATTACHEDLEGALDESCRIPTION .

C. Eitherofthefollowing(ifiecessarytoclarifydivisionofwatemrightsorothercomplexpropertydescriptions):
PLATOFPROPERTY or SURVEYMAP clearlyshowingthelocationofthe point(s) of diversionandplaceofuse of
yourwatemight(s)and/oradjudicationclaim{s)(theseareusnallyattachedtoyourdeedoronfilewiththecounty}.

' OR
Ifyourwaterright(s)and/cradjudicationclaim(s)isfortenormore acres ofirrigation, youmustsubmit alJSDAFarm
Service Agency AERTAL PHOTO with the irrigated acres outlined and point(s) of diversion clearly marked. The
ATLRIALPHOTOshouldbesubmittedinplaceofthe PLATOFPROPERTYorSURVEY MAP.

3, NameandAddressofFormer Westinghouse II Stanwix Street Rm 1188
Owner/Claimant(s)
Pittsburgh, —PA 15222 =~~~
4, NewQwner/Claimant(s) Pry Creek, L.L.C.

NameComector(Checkone):  [Jand,[Jor fJand/or

NewMailingAddress 5203 South 11th East

City,StateandZiPCode Idaho Falls, ID 83404
NewTelephoneNumber 0({208)522-8069
5 Dateyouacquiredtheproperty 9/ 15/00

MICRO G vE




Form42-24%/42-1409(6)Tuly, 2000

6. Ifthechangeinownershipaffectstheentirewaterrightforeachwaterrightoradjudicationclaimnumberlistedinitem
1,THENSKIP THISITEMAND GOTOITEM?7. Ifthechangeinownershipdividesthe waterright{s) among muitiple
owners,yournustdescribe,indetail yourportienofeachwatermightafierthechange. Fillintheappropriatespacesinthe box(es)

belowtodescribe your waternight(s) afterthechange(one waterrightperbox, youmay copythis pageasnecessary), Ifyour
quantityofwaterisgreaterthanaproportienatesplit,youmustattachdocumentationtoshowjustificationforalargeramount. If
youarenotsurehowteidentifyyourpertionoftheoriginal waterrightoradjudicationclaimrecords, pleasecontactthenearest
IDWRofficeforassistance,

DESCRIPTIONOFYOURPORTIONOFWATERRIGHT
(Ifiherighi(sywillnotbesplit,skipthisareaandproceedtoitem7)

WaterRightand/orAdjudicationClaimNumber

WaterUBiversionRateorVolumBescription
(cubijcfeetpersecondoracre-feetperannum) acres,numberandtypeofstock, homes,gtc)

Irrigation,

Stock,

Domestic

Other

Total

DESCRIFTIONOFYOURPORTIONOFWATERRIGHT
(Iftberighi(sywillnotbesplit,skipthisareaandproceedtoilem7)

‘WaterRightand/orAdjudicationClaimNumber.

WaterUdiversionRateorVolumBescription
{cubicfeetpersecondoracre-feetperannum ¥ acres,numberandtypeofstock homes,etc)

Trrigation

Stock

Domestic

Other

Total

7. SignatureofNewOwner(s)orClatmant(s) {/fﬂ//l/f
{includetitleifapplicable)
Member

ForSnakeRiverBasinAdjudicationClaims:Please  attachaNoticeofAppearancecompletedbyyourattomey,ifyouwish
IDWRtocorrespondwithhim/herforallmattersrelatedtoyourclains,

» —
lp = Fw%
ReceiptNo,__L12 o

Al Date WR, Date

ForOfficeUse
Receivedby
Receiptedby,
Processedbgy

Onl

MICROFHMEL




ASSIGNMENT OF WATER RIGHTS

Viacom, Inc., a Delaware Corporation, hereby assigns to Dry Creek, LL.C.,an
Idaho Limited Liability, the following water rights:

License 33-07089
License 33-07154

License 33-07181

Dated: %/2 é’/m@ /L%«// /

Tltle 7/ Yrte foresidon] i JHST. JT04 508 0

Word\BirchPow\Assignment

MICROH LM
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Sent By: n; 120852282231 ; Feb-15-02 11:52AM; Page 1

® ’ ®
,/ o | RECEIVED
@wg (gmé Z ? € FEB 15 2002

“topamentot WaterResonree

RS e T

5

TO: Kan Lynn Townsend
FROM: Gayle A Sorenson
DATE: February 15, 2002

RE: Dry Creek Water Rights

FAX #: 208-327-7866

# of pages:  (including cover): two(2) i

COMMENTS:

antached is a copy of the deed we discussed

MICED Lk

AT IR F't [ M
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Sent By: n; 120852282231 ; Feb-16-02 11:82AM,; Page 2

nT Ry 4 FUR Drs f‘%«rn; A I R SN E CH AP 71 A
RaNT Ayl 3§ ;
| 6310
‘ SEP 2 5 2000
GRANT DEED 2
:T: '.':"-.1 I TR |
THIS INDENTURE is made this |7 m, duy of , 2000, between Viacom

Inc., successor by merger ta CBS Corporatibn, formerly known ss Westinghouse Electric
Corporation, successor by merger w Westinghouss| Credit Corporation, & Delaware
Corporation, the “Grantor”, and Dry Craek.EL.L.C., anilduho Limited Liability Company,
whuse mailing address is 5203 South 1 1th Bast, Idaho Falls, Idaho 83404, the “Grantee”.

WITNESSETH, that Gruntor, for ad in comi‘tndon of tlr wum of Ten Dolars
(510.00) lawful money of the United Staths of Amefica, and other good and valuable
¢onsideration, to Grantor in hand paid by Granled, the receipt whereof is hereby
acknowledged, has granted, and by theee presents docs grant and confirm unto Grantes, und
to Grantee's heirs and assigns forever, all of the following described property in the Countics
of Butte and Custer, State of Idaho, to-wit: |

See Atuchﬁ Exhibit

SUBJECT to all existing eascments ogciaims of egsements, patent zeservations, rights
of way, protective covenants, zoning ordingnces, and
regulations, encroachments, overlaps, boundary tine i
be disclosed by an accurate survey or inspedtion of the

TOGETHER with the tenements, theredi
belonging or in anywise appertaining, and sdy reversi
and profits therefrom; and all estate, right, tf_lle and i
in law a8 in cquity, of the Grantor.

TO HAVE AND TO HOLD, the prefnises and

c appurtenances unto the Grantee,
and 1o Grantee’s heirs and assigns forever.

e,

er s

In construing this deed and where thé context sq requires, the singular includes the

plual,

MICKRU o

ERREI R 14



Sent By:

n; 120852282231,

. ONR 822 wP37;

IN WITNESS WIILREOQF, the Gnmlbr has exs
and year first above written.
vmcom ING.
-—Pj
By

Fab-16-02 11:52AM; Page 3/4
Rap-12-00 _0:13AM; Page 33

ved the Within instrument the day

sl A g Tretsiyts

T@e Vice

STATEOF Alzg (hel . )
B 13
COUNTY OF Qﬂg#.:)ﬂ ) E

woherebycemfynmanmﬂ__éayof

,#aﬁéiej'r , 2000, personaily

appeared befote me Klhert & fremilas wﬁobmsb
he/she is the V-£_§ Jreogy-e+~ of Viscom tic., that

Y L g Treasuer;ofthe corporation, ni:dthatﬂw

e first duly sworn, declarod that
signed the foregoing document

Ncitary Publid
Remiding at:

ﬁr My Commiss

Com

2 - GRANT DEED

MICRU b

on Fxpirns:

MALLORY EVITT
Publtc. Staﬁe of New York
31.5026009

Qu IﬁedlnNewYor t

ission Expires



Sent By: n; 120852282231 Feb-15-02 11:52AM; Page 4/4
. - posts arafore, ] T TR ST TH “Wage ki

5
v
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UL s PR T

TRACT XXVL: :

Township 10 North, Reange 26 E.B.M. Bu%: County, [daho .

Scction 36: Commencing at the SW corngr of the NW 1/4 of said Section 36, thence
duc N. 1,500 feet; thence dua@ E. 240 fcui; thence due S. 1,400 feer; thence
due W, 240 fect to the pomt dn‘ begmmn :

IRACT XX VAL

Township 10 North, Range 26 E.B.M. Butle County,

Scction 36:  Commencing at a point on the West line lof said Section 36 that is 1500 feet
N. of the SW corner of the NW 1/4 of sajd Scction 36, and runsing henuy
N. 100 feet; thence E. 240 fm thence 8] 100 feet; thence W, 240 fect to the
point of beginning,

L N R T YT TR R e e

RGRL
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NOV 1 8 1997
Filad with the o :
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Eatiy veaber_ 0185973 _ Aol .
Sureriy of 1he Carastonweslls

ARTICLES OF AMENOMXNT-DOMESTIC BUSINEIS CORPORATION
DT (%1919 (R 3)

i
1
in compliasee with 1he requlrcmonts of 1 PaC8 4 1718 (rels “2areler of krmrodmiut), the andersigaed

hustoaus sorporyLicn, dwsiring 18 aend Ity Articles, Bereby slates than. . 1

. Thaasmestoincorporstionts; __ Westinghovse €lectric Cororation !
i

H

3 T {a) Wdreta of |Als corpomtion™ curvent trghtesd office in thir Commpawyaith or (b) vame of its
commincal registorml offioe provider sad tha county of vewns be (18 Departmond ls heraby aathorind (o
correet the Tollowiag in forowssius ta coafor te the recerde »i the Departmnnith

()

r———

"Newow aud Street . City Stawe Ly County
(M) vt ET Covporation Allegheny, __!_
of Commurcial Officy Previde _ Coasty

Poe s corparadion trpresaited by » comprancial raglatived afMioe provider, the comaly i (0) rbatl be dismod
thi sounsy ia which Ihe corperstion b locstad Por venseasd of ficlal pabiicarion preporw.

Special Act he_ Ggoaral Astemh)
Theatutvie Uy or under whick [t wad {acorporaced Ui Jﬂum_jntﬂ ﬁ 1393 y

Thodata of lty lacorporntion w: ARF1) S, 1872

{Chutlu and (Tappeapeiate complom, o4 of the fallewing)
e Tha nurindmont hall be of foctive upos fTag these Artickes sf Amead o8t la the Departoeat of Stase.

X The nmendmont shall baoffoctivena C0Cember 1, 1997 , 12:01 AN
Dels Howe

(Chuck onw of B fofowdag):
e T sEondm ettt was sdopiad by 1 shasholdera (or mambsiry) purywat 1o 15 M5 § 191400 sad ()
X The ansandmrcut wan sdeprad by tha board of direcvery pursiset to L PaCY. § 1914(5),

(Chamk, 3 Wuppropriam comphete, oay of the (aliewiugh

o The saepndmant adopied by tha copperation, st forth I full s aa followss

PA DEFT, OF B7ATE iy g{

(PA.» 177+ tW8VTD B0 NOV 18 1897 ! At
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SENT BY:C T svsm:rlsaltgcu, 11-18-
HMIERN .._'.-

DECH: 151915 (Rev 9812 _

XTe smomdmeat sdoptod by the vorparatt- 2 51 vt Tarth 1n il e EX2IBIEA altached hureto nad mads »
porthersaf

& __Thereststed Arvicies of Ineorperstios 1 spenads tha original Articies und o}l sctendments thorets,

INTRATIMONY WHEREOY, (v undsralgned corporatlen has comssd thase Articins af Amoundment to be
signed by 5 dnly sathorioed officer theves(ous 18N oy of _November 19,97,

Westinghouse Electric Larporstion

BYt
Angal 1!!! _.Strlllka[ihuhu) &

TrrLE Yice Presidant, Sacretary and
“KisscTale Caneral Counse

!\:-"r-';_. ~
b P ALY hal

HRALE
Sain

e
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SO

RESOLYPD, thal Article FIRST uf the Restmed Artlclvu of Incorporition
of the Company is hereby amendod snd rostated (s [ty entirety 1o vead 23 follows:
The name of the ocrporetlon (hersinafier oculled e *Compeny™) is CBS

* Compuration,

MICHL
g aand
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! TARY OF STATE
DroovsION OF CORPORATIONS
F ) 08:00 AM 05/04/2000

T 01226567 — 2106821

CERTIFICATE OF MERGER
MERGING
CBS CORPORATION
INTO
VIACOM INC.

(Pursuant to Section 252 of the
Delaware General Corporation Law)

The undersigned Delaware corpcration does hereby certify that:

FIRST: The name and state of incarporation of each of the
constituent corporations in the merger (the "Merger”) are as follows:

Name State of Incorporation

CBS Corporation Pennsylvania

Viacom Inc. Delaware

SECOND: An Amended and Restated Agreement and Plan of
Merger between Viacom In¢., CBS Cormporation and Viacom/CBS LLC dated
as of September 6, 1999, as amended and restated as of QOctober 8, 1999,
and as of Novembper 23, 1999 (the "Merger Agreement”) has been
approved, adopted, certified, executed and acknowledged by each of the
constituent corporations in accordance with the requirements of Section 252
of the Delaware General Corporation Law.

THIRD: Viacom Inc. shall be the surviving corporation.

FOURTH: The Restated Certificate of Incorporation of the
surviving corporation, Viacom Inc., with such amendments as are effected
by the Merger, Is attached to this Certificate of Merger as Exhibit A, and, as
so amended, shall constitute the Restaled Certificate of Incotporation, as
amended, of the surviving corporation.
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FIFTH: The executed Agreement and Plan of Merger is on file
at an office of the surviving corporation, The address of the principal place

of business of the surviving comaoration is 1515 Broadway, New York, NY
10036.

SIXTH: A copy of the Agreement and Plan of Merger will be
furnished by the surviving corporation, on request and without cost, to any
stockholder of any constituent corporation.

SEVENTH:; That the authorized capital stock of CBS Corporation
consists of 1,100,000,000 shares of common stock, par vajue $1.00 per
share, and 25,000,000 shares of preferred stock, par value $1.00 per share.,

IN WITNESS WHEREOF, Viacom Inc. has caused this Certificate of Merger
to be executed by its duly authorized officer this _&/ " of M% 2000.

VIACOM INC.

. By: Aﬂ@é\ﬂﬁw
Na

ple:  Michael D. Fricklas
Title: Senior Vice Presidert,
General Counsef and
Secretary

MICRT il
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EXHIBIT A

RESTATED CERTIFICATE OF INCORPORATION
1613
VIACOM INC.

(Oripinally incorporated on November 10, 1986 under the narme Arsenal Holdings, Tng.)

ARTICLE!
NAME
The name of this Corporation is Viacom Inc.
ARTICLET
REGISTERED OFFICE AND AGENT FOR SERVICE
The registered office of the Corporation in the State of Delaware is located at 1013 Centre

Road, City of Wilmington, County of New Castle. The name and address of the Corporation's
registered agent for service of process in Delaware is:

Corporation Service Company
1013 Centre Road
Wilmington, Delaware 19805.1297

ARTICLE U
CORPORATE PURPOSES

The purpose of the Corporation is to engege in any lawful act or activity for which
corporations may be organized under the General Corporation Law of the State of Delaware.

ARTICLE IV
CAPITAL STOCK
(1) Shares, Classes and Series Authorized.

(2) The total number of shares of all classes of capital stock which the
Corporation shall have authority to issuc is 3,525,000,000 sharcs. The classes and the
aggregate number of shates of stock of eich class which the Corporation shall have
authority to issue are as follows:

RHGAT o

vpe By 5440
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(i) 500,000,000 shares of Class A Common Stock, $0.01 par value
("Class A Common Stock"}.

(i) 3,000,000,000 shares of ClassB Commaon Stock, 30.01 par value
("Class B Common Stock™). ‘

(iil) 25,000,000 shares of Preferred Stock, $0.01 par value ("Preferred
Stock™).

(b) The number of authorized shares of Class B Common Stock may be increased
or decreased (but not below the number of shares thercol then outstanding) from time to
time by the affirmative vote of the holders of a majority of the stock of the Corporation
entitled 1o vote.

{2) Powers and Rights of the Class A Common Stock and the Class 8 Common Stock.

Except as otherwise expressly provided in this Restated Certificate of Incorporation,
all issued and outstanding shares of Class A Common Stock and Class B Common Stock
shall be identical and shall entitle the holders thereof (o the same rights and pnvileges.

A. Voting Rights and Powers. Except as otherwise provided in this Restated
Certificate of Incorporation or required by law, with respect to all matters upon which
stockholders are entitled to vote, the helders of the outstanding shares of Class A
Common Stock shall vote together with the holders of any other outstanding shares of
capital stock of the Corporation entitled to vote, without regard to class, and every holder
of outslanding shares of Class A Common Stock shall be entitled to cast thereon one vote
in person or by proxy for each share of Class A Common Stock standing in his name, The
holders of shares of Class A Common Stock shall have tlie relevant class voting rights set
forth in Article IX. Excepl as otherwise required by taw, the holders of outstanding shares
of Class B Common Stock shall not be entifled to any votes upon any questions presented
to stockholders of the Corporation, includiug but not limited to, whether to increase or
decrease (but not below the pumber of shares then outstanding) the number of authorized

shares of Class B Common Stock.

B. Dividends. Subject to the rights and preferences of the Preferred Stock set
forth in this Article TV and in any resolution or resolutions providing for the issuance of
such stock ns set forth in Section (3) of this Article IV, the holders of Class A Comumon
Stock and Class B Common Stock shall be entitled to receive ratably such dividends as
may from time to time be declared by the Board of Directors out of funds legally
available therefor. :

C. Distribution of Asscts Upon Liguidation. In the cveur the Corporation
shall be liquidated, dissolved or wound up, whether voluntarily or invaluntarily, after
there shall have been paid or set aside for the holders of all shares of the Preferred Stock
then outstanding the full preferential amounts to which they are entitled under Section §

2.
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of this Article IV or the resolutions, as the case may be, authorizing the issuance of such
Preferred Stock, the net assets of the Corporation remaining thereafter shall be divided
ratably among the holders of Class A Corunan Stock and Class B Commeon Stock.

D. Split, Subdivision or Combination. 1f the Corporation shall in any manner
split, subdivide or combinc the outstanding shares of Class A Common Stock or Cluss B
Common Stock, the outstanding shares of the other class of Common Stock shall be
proportionally split, subdivided or combined in the same muanner and on the same basis as
the outstanding shares of the other ¢lass of Common Stock have been split, subdivided or
combined.

E. Conversion. So long as there are 10,000 shares of Class A Commeon Stock
outstanding, each record holder of shares of Class A Common Stock or Class B Comumon
Stock may convert any or all of such shares into an equal pumber of shares of Class B
Common Stock by swrendering the certificates for such shares, accompanied by payment
of documentary, stamp or similar issue or transfer taxes, if any, along with a written
notice by such record holder to the Corparation stating that such record holder desires o
convert such shares into the same number of gshares of Class B Common Stock and
requesting that the Corporation issue all of such Class B Common Stock to the persons
named therein, setting forth the number of shares of Class B Common Stock to ba issued
to each such person and the denominationy in which the certificates therefor are to be
issued,

(3) Powers and Rights of the Preferred Stock.

Subject to Article XIII of this Restated Certificate of Incorporation, the Preferred
Stock may be issued from time to time in one or more series, with such distinctive serial
designations as may be stated or expressed 'in the resolution or resolutions providing for
the issue of such stock adopted fromn time to time by the Board of Directors; and in such
resolution or resolutions providing for the issuance of shares of each particular series, the
Board of Directors is also expressly authorized to fix: the right to vote, if any, the
consideration for which the shares of such series are to be issued; the nuraber of shares
constituting such series, which number may be increased (except as otherwise fixed by
the Board of Directors) or decreased (but not below the number of shares thercof then
outstanding) frorn time to time by action of the Board of Directors; the rate of dividends
upon which and the times at which dividends on shares of such series shall be payable
and the preference, it any, which such dividends shall have relative to dividends on
shares of any other class or ¢lasses or any uther series of stock of the Corporation;
whether such dividends shall be cumulative or noncumulative, and, if cumulativo, the
date or dates from which dividends om shares of such series-shall be cumulative; the
rights, il any, which the holders of shares of such series shall have in the event of any
voluntary or involuntary liquidation, merger, consolidation, distribution or sale of assets,
dissolution or winding wp of the affairs of the Corporation; the nights, if any, which the
holders of shares of such series shall have ?o convert such shares into or exchange such
shares for shares of any other class or classes or any other series of stock of the
Cormoration or for any debt sceurities of the Corporation and the terms and conditions,
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including, without limitation, price and rate of exchange, of such conversion or exchange;
whether shares of such serigs shall be subject to redemption, and the redemption price or
prices and other terms of redemption, if any, for shares of such series including, without
limitation, a redemption price or prices payable in shares of Class A Common Stock or
Class B Common Stock; the terms and arnowmts of any sinking fund for the purchase or
redemption of shares of such series; and any and all other powaers, preferences and
relative, participating, oplional or other special rights and qualifications, limitations or
restrictions thereof pertaining to shares of such series permitted by law.

(4) Issuance of Class 4 Common Stock, Class B Common Stock and Preferred Stock.

Subject to Article XIII of this Restated Certificate of Incorporation, the Bourd of
Directors of the Corporation may from time to time authorize by resolution the issuance
of any or all shares of Class A Common Stock, Class B Common Stock and Preferred
Stock herein authorized in accordance with the terms and conditions set forth in this
Restated Cerlificate of Incorporation for such purposcs, in such amounts, to such persons,
corporations, or entities, for such consideration, and in the case of the Preferred Stock, in
one or more series, all as the Board of Directors in its discretion may determine and
without any vote or other actiont by any of the stockholders of the Corporation, except as
otherwise required by law,

(3) Series C Preferred Stock

(@) DESIGNATION AND AMOUNT. The shares of this series shall be
designated as "Series C Preferred Stock" (the "Series C Preferred Stock™). The par value
of each share of Series C Preferred Stock shall be $.01. The number of shares
constituting the Series C Preferred Stock shtall initially be the Preferred Exchange Ratio
(as defi ned in the Amended and Restated Agreement and Plan of Merger dated 2s of
September 6, 1999, as amended and restated as of Octaber 8, 1999, as it may be lfurther
amended from time lo time, among the Corporation and CBS (as defined in Article XTIT
of this Restated Certificate of Incorporation¥(the "Merger Agreement”)) multiplied by the
number of shares of CBS Series B Participating Preferred Stock, par value $1.00 per
share, issued and outstanding immediately prior to the Effective Time (as defined in the
Merger Agreement). The Corporation is authorized to issuc fractional shares of Series C
Preferred Stock to 1/1000th of a share in accordance with the terms herein. Al
references herein to shares of Series C Preferred Stock shall be deemed to include, if
applicable, references to such fractional shares.

(b) DIVIDENDS AND DISTRIBUTIONS.

(1) Subject to the nrovisions for adjustment hereinafter set forth, the holders
of outstanding shares of Series C Preferred Stock shall be entitled to receive, when, as
and if declared by the Board of Directors out of funds legally available for the purpose, 2
cash dividend in an amount per share (rounded to the nearest cent) equal to 1000 times
the aggregate per share amount of each cash dividend declared or paid on the Class B
Common Stock. In addition, in the event'the Corporanon shall, at any time after the

ICHS
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issuance of any share or fraction of a share of Series C Prefarred Stock, pay any dividend
or make any distribution on the shares of Class B Common Stock of the Corporation,
whether by way of a dividend or a reclassificaion of stock, a recapitalization,
reorganization or partial liquidation of the Corporation or otherwise, which is paysble in
cash or any debt security, debt instrument, real or personal property or any other property
(other than (x) cash dividends subject to the imrnediatcly preceding sentence, (y)a
distribution ol shares of Class B Commeon Stock or other capital stock of the Corporation
subject to paragraph (h)(1) below or () a distribution of rights or warrants to acquire any
such shares subject to paragraph (h)(3) or (h)}(5) below, including as such a right any debt
security convertible into or exchangeable for any such shares, at 2 price less than the Fair
Market Value (as hercinafter defined) of such shares on the date of issnance of such
rights or warrants), then, and in cach such ¢vent, the Corporation shall simultaneously
pay on each then outstanding share of Series C Prcferred Stock a distribution, in like
kind, of 1000 times such distribution paid on a share of Cluss B Common Stock (subject
to the provisions for adjustment hereinafter set forth). The dividends and disiributions on
the Series C Prefemed Stock to which holders thereof are entitled pursuant to the first and
second sentences of this paragraph (b)(1) are hereinafier referred to as "Dividends" and
the multiple of such cash and non-cash dividends and distributions on the Class B
Common Stock applicable to the determination of the Dividends, which shall be 1000
initially but shall be adjusted from time to time as hereinafler provided, is hereinafler
referred to as the "Dividend Multiple." In the event thc Corporation shall, al uny time
afler the issuance of any share or fraction of a share of Series C Preferred Stock, declare
or pay any dividend or make any distribution on Class B Common Stock payable in
shares of Class B Commeon Stock, or effect a subdivision or split or a combination,
consolidation or reverse split of the outstanding shures of Class B Common Stock into a
gréeater or lesser numher of shares of Class B Common Stock, then in each such case the
Dividend Multiple thereafter applicable to the determination of the amount of Dividends
which holders of shares of Serics C Preferred Stock shall be entitled to receive shall be
the Dividend Multiple applicable immediately prior to such event multiplied by a fraction
the numerator of which is the number of shares of Class B Common Stock outstanding
immoediately after such event and the denominator of which is the number of shares of
Class B Common Stock that were outstanding immediately prior to such event.

{2) The Corporation shall declare cach Dividend at the same time it declares
any cash or non-cash dividend or distribution on the Class B Commeon Stock in respect of
which a Dividend is required to be paid. No cash or non-cash dividend or distribution on
the Class B Common Stock in respect of which a Dividend is required to be paid shalt be
paid or set aside for payment on the Class 8 Common Stock unless a Dividend in respect
of such dividend or distribution on the Class B Common Stock shall be simultanecusly
paid, or set aside for paymen;, on the Series C Preferred Stock.

(3) All Dividends paid will: respect to shares of the Series C Preferred Stock
shall be paid pro rata on a share-by-share basis to the holders entitled thereto.

(4) The holders of shares of Sérics C Preferred Stock shall not be entitled to
receive any dividends or distributions except as provided herein.

BUCHT -‘.
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(¢) VOTING RIGH1S. The holders of record of outstanding shares of Series C
Preferred Stock shall have the following voting rights:

(1) Subject to the provisions for adjustment hereinafter set forth, each share
of Series C Preferred Stock shall entitie the holder thereof to 100 votes on all matters
submitted to a vote of the holders of the Common Stock. The number of votes which a
holder of a share of Serics C Preferred Stock is entitled to cast, as the same may be
adjusted from time to time as hereinafier provided, is bereinafter referred to as the "Vote
Muldple." In the event the Corporation shall, at any time afier the issuance of any share
or fraction of a share of Series C Preferred Stock, declare or pay any dividend on Class A
Common Stock, payable in shares of Class A Comimon Stock, or effect a subdivision or
split or a combination, consolidation or revarse split of the outstanding shares of Class A
Common Stock into a greater or lesser number of shares of Class A Common Stock, then
in cach such case the Vote Multiple thereafter applicable to the determination of the
number of votes per share to which holders of shares of Series C Preferred Stock shall be
entitled after such event shall be the Vote Multiple applicable immediately prior to such
event multiplied by a fraction the numerator of which is the number of shares of Class A
Common Stock outstanding immediately after such event and the denominator of which
is the number of shares of Class A Commmon Stock that were outstanding immediately
prior to such event.

(2) Bxcept as otherwise provided in this Restated Certificate of
Incorporation or required by law, the holders of shares of Series C Preferred Stock and
the holders of shares of Class A Commeon Stock shall vole logether as one class on all
matters submitted to a vote of sharcholders nf the Corporation.

(3) Except as otherwise provlded in this Restated Certificate of
Incorporation or required by law, holders of Series C Preferred Stock shall have no other
special voting rights and their consent shall not be required (except to the extent they are
entitled to vote with holders of Class A Commnn Stock as set forth herein) for the taking
of any corporate action.

{d) CONVERSION. The sharcs of ?enes C Preferred Stock shall be converlible
as follows:

(1) Each share of Series C Preferred Stock shall be convertible, at the option
of the holder thercof, at any time after the date of issuance of such share ar the office of
the Corporation or any transfer agent for the Series C Preferred Stock. Subject to the
provisions for adjustment hereinafter set forth, each share of Scries C Preferred Stock
shall be convertible into 1000 shares of Class B Common Stock. The number of shares
of Class B Common 3tock into which each shars of Series C Preferred Stock may be
converted is hereinafter referred to as the "Conversion Rate." In the cvent the
Corporation shall, at any time after the 1ssuance of any share or fraction of a share of
Senes C Preferrcd Stock, declare ot pay any dividend or make any distribution on Class
B Common Stock payable in shares of Class B Common Stock, or effect a subdivision or

-6 -
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split or a combination, consolidation or reverse split of the outstanding shares of Class B
Common Stock into a greater or lesser number of shares of Class B Common Stock, then
in each such case the Conversion Rate thereafter applicable shall be the Conversion Rate
applicable immediately prior to such event multiplied by a fraction the numerator of
which is the number of shares of Class B Comunon Stock outstanding immediately after
such event and the denominator of which 1s the number of shares of Class B Common
Siock that were outstanding ymmediately prior to such event.

(2) No fractional shares of Class B Common Stock shall be issued upon
conversion of the Series C Preferred Stock. In lisu of any fractional shares to which the
holder would otherwise be entitled, the Corporation shall pay cash equal to such fraction
multiplied by the then Fair Market Value per share of the Class B Common Stock. For
such purpose, alt shares of Scrigs C Preferred Stock being converted by a holder shall be
aggregated, and any resuldng fractional share of Class B Common Stock shall be paid in
cash. Before any holder of shares of Series C Preferred Stock shall be entitled to convert
the same into full shares of Class B Common Stock, and to receive certificates therefor,
the holder shall surrender the certificate or certificates representing the shares of Series C
Preferred Stock, duly endorsed, at the office of the Corporation or of any transfer agent
for the Series C Preferred Stock, and shall give written notice to the Corporation at such
office that such holder elecls 10 convert the same.

The Corporation shall, as soon as practicable after such deiivery, issue and deliver
ai such office to such holder of Series C Preferred Stock a certificate or certificates for
the number of shares of Class B Common Stock to which such holder shall be entitled
and a check payable to such holder 1 the amount of any cash amount payable as the
result of a conversion into fractional shares of Class B Common Stock, plus any declared
and unpaid dividends on the converted Series C Preferred Stock. Such conversion shall
be deemed to have been made immediately prior to the close of business on the date of
receipt of such surrender of the shures of Series C Preferred Stock to be converted, and
the person or persons entitled to receive the shares of Class B Common Stock issuable
upon such conversion shall be treated for all purposes as the record holder or holders of
such sbares of Class B Common Siock on such date,

(3} The Corporation shall at all times reserve and keep available out of its
authorized but unissued shares of Class B Commion Stock, solely for the purpose of
effecting the conversian of the shares of Se'-les C Preferred Stock, such number of sharcs
of Class B Common Stock as shall from time to time be sufficient to effect the
conversion of al] outstanding shares of Sencs C Preferred Stock.

(4) Any notice required by thu provisions of this Section 4 to be g,wen to thc
holders of shares of Series C Preferred Stock or to the Corporation shall be given via
facsimile transmission or via certified or registered U.S. mail or via private ovcrmght
delivery service, if to the holder, at (615) 316-6570 or such holder's address appearing on
the books of the Corporation, and if to the-Corporation, st 1515 Broadway, New York,

NY 10036, attention General Couvnsel, facsimile no.: 212-258-6134, or such other ‘

facsimile number or address as the holder or the Corporation shall notify the other ol in
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]
accordance with the notice provisions set forth in this paragraph (d)(5). Notice shall be
deemed to have been given on the date of facsimile transmission (if the notice is faxed) or
five days after mailing (if the notice is mailtd) or the day after the notice is given to the
delivery service (if sent by overnight cowrier).

(6) CERTAIN RESTRICTIONS.

(1) Whenever Dividends are ir arrears or the Carporation shall be in default
on payment thereof, thereafter and until all acerued and unpaid Dividends, whether or not
declared, on shares of Series C Preferred Stock outstanding shall have been paid or set
itrevocably aside for payment in full, and in addition to any and all other rights which
any holder of shares of Series C Preferred Stock may have in such circumstances, the

Corporation shall not:

(1) declare or pay dividends on, make any other distributions on, or
redecm or purchase ot otherwise acquire for consideration, any shares of stock
ranking junior (either as to dividends or upon liquidation, dissolution or winding
up) to the Scries C Preferred Stock;

(i) det.ldre or pay dividends on or make any other distributions on any
shares of stock ranking on a parity as to dividends with the Series C Preferred

Stock, unless dividends are paid ratably on the Series C Preferred Stock and all

such parity stock on which dividends are payable or in arrears in proportion to the
total amounts to which the holders of all such shares are then entitled if the full

dividends accrued thereon were to be paid;

(iii} except as permitted by subparagraph (iv) of this paragraph (c)(1),
redeem or purchase or otherwise acquire for consideration shares of any stock
ranking on a parity (either as lo dividends or upon hiquidation, dissolution or
winding up) with the Series C Preferred Stock, provided that the Corporation may
at any time redeem, purchase or otherwise acquire shaces of any such parity stock
in exchange for shares of any stock of the Corporation ranking junior (both as to
dividends and upon liquidation, dissolution or winding up) to the Series C
Preferred Stock; or

(iv) purchase or otherwise acquire for consideration any shares of

Series C Preferred Stock, or any shares of stock ranking on a parity with the
Series C Preferred Stock (cither as to dividends or upon liquidation, dissolution or

" winding up) except as permitted by subparagraph (111) of this paragraph {e)(1) or -

in accordance with a purchase offer made to all holders of such shares upon such
terms as the Board of Dircctors, after consideration of the respective annual
dividend rates and other relative rights and preferences of the respective series
and classes, shall determine in good faith will resull in fair and equitable
treatment among the respective series or classes.
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(2) The Corporation shall not permit any Subsidiary (as hereinafter defined)
of the Corporation to purchase or otherwise acquire for consideration any shares of stock
of the Corporation unless the Corporation could, under subparagraph (1) of thig
paragraph {c), purchase or otherwise acquire such shares at such lime and in such
manner. A “Subsidiary" of the Corporation shall mean any corporation or other entity of
which securities or other ownership interests entitled to cast at least 2 majority of the
votes that would be ealilled to be cast jn an clection of the board of directors of such
corparation or other entity or other persons performing similar functions are beneficially
owned, directly or indirectly, by the Corporation or by any corporation or other entity that
is otherwise controlled by the Corporation.

(3) The Corporation shall not issue any shares of Series C Preferred Stock
except pursnant to the Merger Agreement, a copy of which is on {il¢ with the Secretary of
the Corporation at its principal executive offices and shall be made available to holders of
Series C Preferred Stock without charge upon written request therefor addressed to the
Scerctary .of the Corporation 4t the address set forth in paragraph (d)(4) above.
Notwithstanding the foregoing sentence, nothing contained in the provisions of this
Article TV shall prohibit or restrict the Corporation from issuing for any purpose any
series of Preferred Stock with rights and privileges similar to, different from, or greater
than, those of the Series C Preferred Stock or, subject to the limitations set forth in
paragraph (n), from ¢reating other segurities seror to, junior to or on a parily wuh the
Series C Preferred Stock.,

(f) REACQUIRED SHARES. Any shares of Series C Preferred Stock purchased
or otherwise acquired by the Corporalion in any manner whatsoever shall be retired and
canceled promptly after the acquisition thereof. All such shares upon their retirement and
canccllation shall become authorized but unissued shares of Preferrcd Stock, without
designation as to series, and such shares may be redesignated and reissued as part of any
scries of Preferred Stock.

(g} LIQUIDATION, DISSOLUTION OR WINDING UP.

{1) Upen any voluntary or involuntary liquidation, dissolution or winding
up of the Corporation, no distribution shall be made (i) to the holders of shares of slock
ranking junior (upon liquidation, dissolution or winding up) o the Series C Preferred
Stock unless the holders of shares of Series C Preferred Stock outstanding shall have
received out of the assets of the Corporation available for distribution to its shareholders
after payment or provisien for payment of any sccurities ranking senior to the Series C
Preferred Stock, for each share of Series C Preferred Stock, subject to adjustment as
hereinaficr provided, (A) $.01 plus an amount equal to accrued and unpaid dividends and
distributions thereon, whether or not declared, to the date of such payment or, (B} if
greater than the amount specified in clause (i)(A) of thig sentence, an amount equal to
1000 times the aggregate amount to be distributed per sharc to helders of Class B
Common Stock, as the same may be adjusted as hereinafter provided, and (ii) 1o the
holders of stock ranking on a parity upon liquidation, dissolution or winding up with the
Series C Preferred Stock, unless simultanedusly therewith distributions are made ratably
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on the Series C Preferred Stock and all other shares of such parity stock in proportion to
the total amounts to which the holders of shares of Series C Preferred Stock are entitled
under clause (1)(A) of this scntence and to which the holders of such parity shares are
entitled, in each case upon such liquidation), dissolution or winding up. The amount to
which holders of Senes C Preferred Stock may be entitled upon liquidation, dissolution
or winding up of the Corporation pursuant to clause (i)(B) of the foregoing sentence is
hercinafter referred to as the "Parlicipation Liguidation Amount" and the multiple of the
amount to he distrtbuted to holders of shares of Class B Common Stock upon the
liquidation, dissolution or winding up of the Corporation applicable pursuant to said
clause to the determination of the Participating Liquidation Amount, as said multiple may
be adjusted from time to time as hereinafter provided, is hereinafter referred to as the
"Liquidation Multiple”, In the event the Corporation shall, at any time after the issuance
of any share or fraction of a share of Series C Preferred Stock, declare or pay any
dividend or make any distribution on Class B Common Stock payable in shares of Clasg
B Common Stock, or effect a subdivision or split or a combination, consolidation or
reverse split of the outstanding shares of Class B Common Stock into a greater or lesser
number of shares of Class B Common Stack, then in each such case the Liquidation
Multiple thereafter applicable to the dctermination of the Participating Liquidation
Amount 1o which holders of Series C Preferred Stock shall be entitled after such event
shall be the Liguidation Multiple applicablé immediately prior to such event multiplied
by a fraction the numerator of which is the number of shares of Common Stock
outstanding immediately after such event and the denominator of which is the number of
shares of Comsmon Stock that were outstanding immediately prior to such event. Except
as provided in this paragraph (2)(1), holders of Series C Preferred Stock shall not be
entitled to any distribution in the cvent of liquidation, dissolution or winding up of the
Corporation.

(2) For the purposes of this paragraph (g), noue of the following shall be
deemed to be a voluntary or inveluntary liquidation, dissolution or winding up of the
Corporation:

(i) the voluntary sale, conveyance, lease, exchange or transfer (for
cash, shares of stock, securities or other consideration) of all or substantially all of
the property or assets of the Cotporaiion;

(ii} the consolidation or merger of the Corporation with or into one or
more other corporations or other assaciations;

(i) the consolidation or merger of one or more carporations or other
associations with or into the Corporation; or

(iv) the partcipation by \he Corporation in a share exchange.
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(h) CERTAIN RECLASSIFICATIONS AND OTHER EVENTS.

(1) In the event that holders of shares of Class B Common Stock receive,
after the issuance of any share or fraction of 2 share of Series C Preferred Stock, in
tespect of their shares of Class B Common Stock any share of capital stock of the
Corporation (other than any share of Class B Common Stock), whether by way of
reclassificulion, recapitalization, reorganization, dividend or other distibution or
otherwise (a "Class B Transaction”), then, and in each such event, the dividend nights,
conversion rights and rights upon the liquidation, dissolution or winding up of the
Corporation of the shares of Serics C Preferred Stock shall be adjusted so that after such
Transaction the holders of Series C Preferred Stock shall be entitled, in respect of each
share of Series C Preferred Stock held, in addition to such rights in respect thereof io
which such holder was entitled immediately prior to such adjustment, (i) to such
additional dividends as equal the Dividend Multiple in effect immediately prior to such
Class B Transaction multiplied by the additiona! dividends which the holder of a share of
Class B Common Slock shall be entitled to receive by virtue of the receipt in the Class B
Transaction of such capital stock, (ii) upon surrender of sharcs of Series C Proferred
Stock for conversion, to the aggregate number and kind of shares of capital stock of the
Corporation which, if such shares of Series C. Preferred Stock had been converted
immediately prior to such Class B ‘Fransaction, such holder would have been entitled to
receive by virtue of such Class B Transaction and (i) lo such additional distributions
upon liquidation, dissolution or winding bp of the Corporation as equal the Liquidation
Multiple in effect immediately prior to such Class B Transaction multiplied by the
additional amount which the holder of a share of Class B Common Stock shall be entitled
to receive upen liquidation, dissolution or winding up of the Corporation by virtue of the
receipt in the Class B Transaction of such capital stock, as the case may be, all as
provided by the terms of such capital stock.

(2) In the event that holders of shares of Class A Common Stock receive,
after the issuance of any share or fraction of a share of Scries C Preferred Stock, in
respect of their shares of Class A Common Stock any share of capital stock of the
Corporation (other than any share of Class A Common Stock), whether by way of
reclassification, recapitalization, reorganization, dividend or other distribution or
otherwise (a "Class A Transaction"), then, and in cach such event, the voting rights of the
shares of Serdes C Preferred Stock shall he adjusted so that after such Class A
Transaction the holders of Series C Preferred Stock shall be entitled, in respect of each
share of Series C Preferred Stock held, in ‘addition to such rights in respect thercof to
which such holder was entitled immediately prior to such adjustment, to such additional
voting rights as equal the Vote Multiple in effect immediately prior to such Class A
Transaction multiplied by the additional voting rights to which the holder of a sharc of
Class A Commmon Stock shall be entitled by virtue of the receipt in the Class A
Transaction of such capital stock.

(3) In the event that holders Gf shares of Class B Common Stock recejve,
after the issuance of any share or fraction-of a share of Series C Preferred Stock, in
respect of their shares of Class B Common Stock any right or warrant to purchase
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Class B Common Stock (including as such a right, for all purposes of this paragraph
(h)(3), any security convertible into or exchangeable for Class B Common Stock) at a
purchase price per share legs than the Fair Macket Value of a share of Class B Common
Stock on the date of 1ssuance of such right.or warrant, then and in each such event the
dividend rights, conversion rights and rights upon the liqnidation, dissolution or winding
up of the Corporation of the shares of Series C Preferred Stock shall each be adjusted so
that after such cvent the Dividend Multiple, the Conversion Rate and the Liquidation
Multiple shall each be the product of the Dividend Multiple, the Conversion Rate and the
Liquidation Multiplc, as the case may be. in effect immediately prior to such event
multiplied by 2 fraction the numerator of which shall be the number of shares of Class B
Common Stock outstanding immediately before such issuance of rights or warrants plus
the maximum oumber of shares of Class B Common Stock which could be acquired upon
exercise i full of all such rights or warrants and the denominator of which shall be the
number of shares of Class B Common Stock outstanding immmediately before such
issuance of rights or warrants plus the number of sharcs of Class B Common Stock which
could be purchased, at the Fair Market Value of the Class B Common Stock at the time of
such issuance, by the maximum aggregate consideration payable upen exercise in full of
all such rights or warrants.

(4) In the event that holders of shares of Class A Common Stock reccive,
after the issuance of any share or fraction of 4 share of Series C Preferred Stock, in
respect of their shares of Class A Commsn Stock any right or warrant to purchase
Class A Common Stock (including as such a right, for all purposes of this paragraph
(h)(#), any security convertible into or exchangeable for Class A Common Stock) at a
purchase price per share less than the Fair Market Value of a share of Class A Common

- Stock on the date of issuance of such right or warrant, then and in each such event the
voting rights of the shares of Series C Preferred Stock shall be adjusted so that after such
event the Vote Multiple shall be the product of the Vote Multiple in effect immediately
prior to such cvent multiplied by 2 fraction the numerator of which shall be the nimber of
shares of Class A Common Stock autstanding immediately before such issuance of rights
or warrants plus the maximum number of sharcs of Class A Cormmon Stock which could
be acquired upon exercise in full of all such rights or warrants and the denominator of
which shall be the number of shares of Class A Common Stock outstanding immediately
before such issuance of rights or warrants plus the number of shares of Class A Common
Stock which could be purchased, at the Fair Market Value of the Class A Common Stock
at the time of such issuance, by the maximum aggregate consideration payable upon
exercise in full of all such rights or warrants.

(5) In the event that holders of shares of Class B Common Stock of the
Corporation receive, after the issuance of any share or fraction of a share of Seres C
Preferred Stock, in respect of their shares of Class B Commeon Stock any right or warraut
to purchase capital stock of the Corporation (other than shares of Class B Common
Stock), including as such a right, for all purposes of this paragraph (h)(5), any securily
convertible into or exchangeable for capital stock of the Corporation (other than Class B
Common Stock) at a purchase price per share less than the Fair Market Value of a share
of such capital stock on the date of issuance of such right or warrant, then and in each
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such event the dividend nights, conversion rights and rights upon liquidation, dissolution
or winding up of the Corporation of the shares of Series C Preferred Stock shall each be
adjusted so that after such event cach holder of a share of Series C Preferred Stock shall
be entitled, in respect of each share of Series C Preferred Stock held, m addition to such
rights in tespect thereof to which such holder was cntitled immediately prior to such
event, to recetve (i) such additional dividends as equal the Dividend Multiple in effect
immediately prior to such event mulitiplied, first, by the additional dividends to which the
holder of a share of Class B Common Stock shall be entitled upon cxercise of such right
or warrant by virtue of the capital stock which could be acquired upon such exercise, and
multiplied again by the Discount Fraction (2s hereinafter defined),(it) such additional
conversion rights as equal the Conversion Rate in effect imruediately prior to such event
multiplied by a fraction the nurnerator of which shall be the Fair Market Vulue per share
of Class B Common Stock on the date of such event lcss the Fair Market Value of the
portion of the right or warrant so distributed applicable to one share of Class B Common
Stock and the denpominator of which shall be the Fair Market Value per share of Class B
Common Stock on the date of such event and (iii) such additional distributions upon
liquidation, dissolution or winding up of the Corporation as equal the Liquidation
Multiple in effect immediately prior to such event multiplied, first, by the additional
amount which the holder of a share of Class B Common Stock shall be cntitled to receive
upon hquidation, dissolution or winding up of the Corporation upon exercise of such
right or warrant by virtue of the capital stock which could be acquired upon such
exercise, and multiplied again by the Discount Fraction. For purposes of this paragraph,
the "Discount Fraction" shall be 2 fraction the numerator of which shall be the difference
between the Fair Market Value of a share of the capital stock subject to a right or warrant
distributed to holders of shares of Class B Common Stuck of the Corporation as
contemplated by this paragraph (h)(5) immediately alfter the distribution thersof and the
purchase price per share for such share of capital stock pursuant to such right or warrant
and the denominator of which shall be the Fair Market Value of a share of such capital
stock imumediately ufier the distribution of such right or warrant.

(6) In'the event that holders .of shares of Class A Common Stock of the
Corporation receive, after the issnance of any share or fraction of a share of Serics C
Preferred Stock, in respect of their shares of,Class A Common Stock any right or warrant
to purchase capital stock of the Corporation (other than shares of Class A Common
Stock), including as such a right, for all purposes of this paragraph (h)(6), any secunty
convertible into or exchangeable for capital stock of the Corporation (other than Class A
Common Stock) at a purchase price per share less than the Fair Markel Value of a share
of such capital stock on the date of issuance of such right or warrant, then and in each
such event the voting rights of the shares of Series C Preferred Stock shall be adjusted so
that after such event each holder of a share of Series C Preferred Stock shall be entitled,
in respect of each share of Serics C Preferred Stock held, in addition to such rights in
respecl thereof to which such holder was entitled immediately prior to such event, to
receive such additional voting rights as equal the Vote Multiple in effect immediatcly
prior to such event multiplied, firsy, by the additional voting rights to which the holder of
a share of Class A Common Stock shall be entitled upon cxercise of such right or warrant
by virtue of the capital stock which could be acquired upon such exercise, and multiplied
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again by the Voting Discount Fraction (as hereinafter defined). For purposes of this
paragraph, the "Voting Discount Fraction" shall be a fraction the numerator of which
shall be the diffcrence between the Fair Market Value of a share of the capital stock
subject to a right or warrant disinibuted to holders of shares of Class A Common Stock of
the Corporation as contempiated by this paragraph (h)(6) immediately after the
distribution thereof und the purchase price per share for such share of capital stock
pursuant to such right or warrant and the denominator of which shall be the Fair Market
Value of a share of such capital stock immediately after the distribution of such right or
warrant.

(7) For purposes of this Section 5 of Article IV, the *Fair Market Value" of
a share of capital stock of the Corporation on any date shall be deemed o be (he average
of the daily closing price per share thercof over the 15 consccutive Trading Days (as
hereinafter defined) immediately prior to such date; provided, however, that in the event
the Fair Market Value of any such share of capital stock is determined during a period
which includes any date that is within 15 Trading Days after (i) the ex-dividend date for a
dividend or distribution on stock payable in shares of such stock or securities convertible
into shares of such stack, or (ii) the effective date of any subdivision, split, combination,
consolidation, rcverse stock split or reclassification of such capital stock, then, and in
each such case, the Fair Market Value shall be appropriately adjusted by the Board of
Directors of the Corporation to take into account ex-dividend or post-effective date
wading. The closing price for any day shalf be the last sale price, regular way, or, in case
ro such sale takes place on such day, the average of the closing bid and asked prices,
regular way (in either cass, as reported in the applicable transaction reporting system with
respect to securitics listed or admitted to trading oo the New York Stock Exchange), or, if
the shares are not listed or admitted. to trading on the New York Stock Exchange, as
reported in the applicable transaction reporting system with respect to secunities listed on
the principal national securities exchange on which the shares are listed or admitted to
trading or, if the shares are not listed or admitted to trading on any national securities
exchangc, the last quoted price or, if not sc quoted, the average of the high bid and low
asked prices in the over-the-counter market, as reported by The Nasdaq Stock Market or
such other system then in use, or if on any such date the shares are not quoted by any
such organization, the average of the closing bid and asked prices as furnished by a
professional market maker making a market in the shares selected by the Board of
Directors of the Corporation. The term "Trading Day" shall mean a day on which the
principal national sccurities exchange on which the shares are listed or admitted to
trading is open for the transaction of business or, if the shares are not listed ot admitted to
trading on any national securitics cxchange, on which the New York Stock Exchange or
such other national securities exchange as nay be selected by the Board of Directors of
the Corporation is open. If the shares are not publicly held or not so listed or traded on
any day within the 15 Trading Day period applicable to the determination of Fair Market
Value thereof as aforcsaid, "Fair Market Value" shall mean the fair market value thereofl
per share ag determined in good faith by the Board of Directors of the Corporation. n
either casc referred to in the foregoing sentence, the determination of Fair Market Value

shall be described in a statement filed with the Secretary of the Corporation.
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(i) CONSOLIDATION, MERGER, ETC. In case the Corporation shall enter
into any consolidation, merger, division, share exchange, combination, sale of ail or
substantially all of the Corporation’s assets, or other transaction in which the shares of
Class B Common Stock arc exchanged for or changed into ather securities, cash and/or
any other property, then in any such case each outstanding share of Series C Preferred
Stock shall at the same time be similarly exchanged for or changed into the aggregate
amaount of secunitics, cash and/or other property (payable in like kind), as the case may
he, for which or into which each share of Class B Common Stock is changed or
exchanged multiplied by the highest of the Dividend Multiple, the Conversion Rate or the
Ligtidation Multiple in effect immediately prior to such event; provided, however, that
no fractional share or scrip representing fractional shares of any other securities shall be
issued. Instead of any fractional interest in a share of such other sceunties which would
otherwise be deliverable pursuant to this paragraph (i), the Corporation will pay to the
holder thereof an amount in cash (computed to the nearest cent) equal to the same
fraction of the Fair Market Value of a share of such other security or such other amount
as may be sct forth in the agreement governing the related consolidation, division, share
exchange, combination, sale of all or suhstantially ali of the Corporation's assets or other
transactions.

(i) EFFECTIVE TIME OF ADJUSTMENTS.

(1) Adjustments to the Series C Preferred Stock required by the provisions
hereof shall be effective as of the time at which the event requiring such adjustments

QCCurs.

{2) The Corporation shall give prompt written notice to each holder of a
share of cutstanding Series C Preferred Stock of the effect of any adjustment to the
voting rights, dividend rights, conversion rights or rights upon liquidation, dissolution or
winding up of the Corporation of such . shares required by the provisions hereofl
Notwithstanding the foregoing sentence, the failure of the Corporation to give such notice
shall pot affect the validity or the force or effect of, or the requirement for, such
adjustment.

(k) NO REDEMPTION. The shares of Serics C Prefered Stock shall not be
redecmable at the option of the Corporation or any holder thereof. Notwithstanding the
foregoing sentence of this paragraph (11), the Corporation may acquire shares of Series C
Preferred Stock in any other manner permttied by law, the provisions of this Restated
Certificate of Incorporation.

(1) RANKING. Unless otherwise provided in this Restated Certificate of
Incorporation or in any certificate of designation relating to the determination of a
subsequent serics of Preferred Stock, the Series C Preferred Stock shall rank senior to the
Class B Common Stock and the Class A Common Stock and the Serics C Preferred Stock
shall rank junior to all other serics of Preferred Stock as to the payment of dividends and
the distribution of assets on liquidation, dissolution or winding up.
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{m) LIMITATIONS. Except as may otherwise be required by law, the shares of
Series C Preferred Stock shall not have any powers, preferences or relative, participating,
optional or other special rights other than those specifically sct forth in this Article IV (as
such may be amended from time to time) or otherwise in the Restated Certificate of
Incorporation.

(n) AMENDMENT. So long as any shares of the Senes C Preferred Stock are
owtstanding, the Corporation shall not amend this Article IV or the Restated Certificate of
Incorporation in any manner which would alter or change the rights, preferences or
limitations of the Series C Preferred Stock so as to affect such nights, preferences or
limitations in any material respect prejudicial to the holders of the Series C Preferred
Stock without, in addition to any other vote of sharcholders required by law, the
affirmative vote of the holders of at least two-thirds of the outstanding shares of Series C
Preferred Stock, voting together as a single class either in writing or by resolution
adopted at an anmual or special meeting called for the purpose; provided, howéver, that
the creation of another series of Preferred Stock ranking senior to or on a parily with the
Series C Preferred Stock as to the payment ‘of dividends or the distribution of assets on
liquidation, dissolution or winding up, or which bas equivalent or greater voting rights
than the Series C Preferred Stock, in each case shall pot be deemed to be prejudictal to
the holders of the Series C Preferred Stock for the purposes of this paragraph (n).

ARTICLE Y
DIRECTORS

(1) Power of the Board of Directors. Subject to Arlicle XIIT of this Restated
Certificate of . Incorporation, the properly and business of the Corporation shali be
controlled and managed by or under the direction of .its Board of Direclors. In
furtherance, and not in hmitation of the powers conferred by the laws of the State of
Delaware, the Board of Dircctors is expressly authorized, suhbject in all cases to
Article XTII of this Restated Certificate of Incorporation:

(a) To make, alter, amend or repeal the By-Laws of the Corporation;
provided that no By-Laws hereafter adopted shall invalidate any prior act of the Directors
that would have been valid if such By-Laws had not been adopted;

(b) To determine the rights, powers, duties, rules and procedures that affect
the power of the Board of Directors to manage and dircct the property, business and
affairs of the Cotporation, including, without limitation, thc power to designate and
empower commitiees of the Board of Ditectors, to elcct, appoint and empower the
officers and other agents of the Corporation, and to determine the time and place of, and
the notice requirements for Board wmicelings, as well as the manner of taking Board action;

and
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(¢} To exercise all such powers and do all such acts as may be exercisad by
the Corporation, subject to the provisions of the laws of the State of Delaware, this
Restated Certificate of Incorporation, and the By-Laws of the Corporation.

(2) Number and Qualifications of Directors. The number of directors constituting
the entirc Board of Directors shall be fixed from time to time by resolution of the Board
of Directors but shall not be less than three nor more than twenty. Directors shall be
elected to hold office for a term of one year. As used in thig Restated Certificate of
Incorporation, the term “entire Board of Directors" meansg the total number of Directors
fixed in the manner provided in this Article V Section (2} and in the By-Laws.

ARTICLE VI

INDEMNIFICATION CF DIRECTORS,
OFFICERS AND OTHERS

{1) Action Not By or on Behalf of Corporation. The Corporation shall indemnify
any person who was or is a party or is threatened to be made a party to any threatened,

" pending or completed action, suit or proceeding, whether civil, criminal, administrative

or investigative (other than an action by or in the right of the Corporation) by reason of

the fact that he is or was a Director, officer, cmnployee or agent of the Corporation, or is -

or was serving at the request of the Corporation as a director, officer, employee or agent
(including, without limitation, a trustee) of another corporation, partnership, joint
venture, trust or other enterprise, against judgments, fines, amounts paid in s¢itlement and
expenses (mcludmg, without limitation, attorneys' fees), actually and reasonably incurted
by him in connection with such action, svit or proceeding if he acted in good faith and in
4 manner reasonably believed to be in or not opposed to the best interests of the
Corporation, and with tespect to any criminal agtion or proceeding, had no reasonable
cause to believe his conduct was unlawful. The termination of any action, suit or
proceeding by judgment, order, settlement, sonviction, or upan a plea of nolo contendere
or its equivalent, shall not, of itsclf, create a presumption that the person did not act in
good faith and in 2 manner which he reasonably believed to be in or not opposed to the
best interests of the Corporation, and, with respect to any criminal action or proceeding,
had reasonable cause to believe that his conduct was unlawful.

(2) Action By or on Behalf of Corporation. The Corporation shall indemnify any
person who was or is a party or is threatened to be made a party to any threatened,
pending or completed action or suit by or i the right of the Corporation to procure a
judgment in its favor by reason of (be fac that he is or was a Director, officer, employce
or agent of the Corporation, or is or was serving at the request of the Corporatmn as a
director, officer, employee or agent of anuther corporation, partnership, joint venture,
trust, or other enterprisc against expenses (inciuding, without limitation, attorneys’ fees)
aclually and teasonably incurred by him in cornection with the defense or settlement of
such action or suit if he acted in good faith and in a manner he reasonably believed to be
in or not opposed to the best intercsts of the Corporation, except that no indemnification
shall be made in respect of any claim, issue or matter as to which such person shall have
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been adjudged to be liable to the Corporation unless and only to the extent that the court
in which such action or suit was brought shall determine upon application that, despite
the adjudication of liability and in view of all of the circumstances of the case, such
person is fairly and reascnably entitled to indemnity for such expenses which the court
shall deem proper. i '

(3) Successful Defense. To the extent that a present or former Director, officer,
employee or agent of the Corporation has been successful on the merits or otherwise in
defense of any action, suit or proceeding referred to in Section 1 or 2 of this Article VI, or
in defense of anty claim, issue or matter therein, he shall be indemnified against expenses
(including, without limitation, attorneys' fees) actually and reasonably incurred by him in
connection thercwith.

(4) Determination of Right to Indemnification in Cerrain Clreumstances. Any
indemnification under Section 1 or 2 of this Article VI (unless ordered by a court) shall
be made by the Corporation anly as authorized in the specific case upon a detcrmination
that indemnification of the present or former Director, officer, employee or agent is
proper in the circumstances because he has met the applicable standard of conduct set
forth in Section I or 2 of this Article IV. Such detenmination shall be made, with respect
to a person who is a Director or officer at the time of such determination, (1) by a
majority vote of the Directors who are not parties to such action, suit or procezding, even
though less than a quorum, or (2) by a committee of such Directors designated by a
majority vote of such Difectors, even though less than a quorum, or (3)if there are no
such Directors, or if such Dirsctors so direct, by independent legal counsel in a written
opinion, or (4) by the stockholdars of the Corporation cntitled to vote thereon.

(5) Advance Payment of Expenses.

}

{a) Expenses (including attomeys' fees) incurred by a Director or officer in
defending any civil, criminal, administrative or investigative action, suit or proceeding
shall be paid by the Corporation in advance of the final disposition of such action, suit or
proceeding upon receipt of an undertaking by or on behalf of such Director or officer, to
repay such amount if it shall ultimately be determined that he is not entitled lo be
indemnified by the Corporation as authorized in this Article.

(b) Expenses (including attorneys' fees) incurred by any other employee or
agent in defending any civil, criminal, administrative or investigative action, suit or
proceeding may be paid by the Corporation in advance of the final disposition of such
action, suit or proceeding upon such terms and conditions, if any, as the Corporation
deems appropriate.

(6) Not Exclusive. The indemmification and advaricement of cxpenscs provided
by, or granted pursuant to, the other sections of this Article VI shall not be deemed
exclusive of any other rights to which a person seeking indemnification or advancerment
of expenses may be entitled under any statute, by-law, agreement, vote of stockholders or
disinterested Directors or otherwise, both as to action in his official capacity apd as to
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action in another capacity while holding such office. Without limiting the foregoing, the
Corporation is authorized to enter inlo an agreement with any Director, officer, employee
or agent of the Corporation providing indemnification for such person against expenses,
including, without limitation, attorneys' fees, judgments, fines and armounts paid in
settlement that result from any threatened, pending or completed action, suit, or
proceeding, whether civil, criminal, administrative or investigative, including, without
limitation, any action by or in the rght of the Corporation, that arises by reason of the
fact that such person is or was a Director, officer, employee or agent of the Corporation,
or is or was serving at the request of the Corporation as a director, officer, employee or
agent of another corporation, partnership, joint venture, trust or other enterprise, to the
full extent allowed by law, except that no such agreement shall provide for
indemnification for any actions that constitute fraud, actual dishonesty or willful
misconduct. '

(7) insurance. The Corporation may purchase and maintain insurance on behalf
of any person who is or was a Directlor, officer, employee or agent of the Corporation, or
is or was serving as the request of the Corporation as a directer, officer, employee or
agent of another corporation, partnership, joint venture, trust or other enterprise against
any liability asserted against him and incwréd by him in any such capacity, or arising out
of his stalus as such, whether or not the Corporation would have the power to indemnify
him against such liability under the provisions of this Article VI.

t

(8) Ceriain Definitions. For the purposes of this Article VI, (A) any Director,
officer, employee or agent of the Corporation who shall serve as a director, officer,
employee or agent of any othcr corporation, joint venturc, trust or other enlerprise of
which the Corporation, directly or indirectly, is or was a stockholder or creditor, or in
which the Corporation is or was i any way Interested, or (B) any director, officer,
cmployee or agent of any subsidiary corporation, joint venture, trusl or other euterprise
wholly owned by the Corporation, shall be acemed to be serving as such director, officer,
employee or agent at the request of the Corparation, unless the Board of Directors of the
Corporation shall determine otherwise. In al{ other instances where any person shall serve
as a director, officer, employec or agent of another corporation, joint venture, trust or
olher enterprise of which the Corporation is or was a stockholder or creditor, or in which
it is or was otherwise interested, if it is not otherwise established that such person is or
was serving as such director, officer, employee or agent at the request of the Corporation,
the Board of Directors of the Corporation may determine whether such service is or was
at the request of the Corporation, and it shall not be necessary to show any actual or prior
request for such scrvice. For purposes of ‘this Article VI, references 10 a corpuration
include all constituent corporations absorbed in a consolidation or merger as well as the
resulting or surviving corporation so that any person who is or was a director, officer,
employee or agent of such a constituent corporation or is or was serving at the request of
such' constituent corporation as a director, officer, employee or agent of another
corporation, joint venture, trust or other enterprise shall stand in the same position under
the provisions of this Article V1 with respect to the resulting or surviving corporation as
he would if he had served the resulting or syrviving corporation in the same capacity, For
purposes of this Article VI, references to "other enterprises” shall include employee

RO H 1R L

Yo b ‘. i 1
PR AL a2

P2

e ]




7 ROM

(THO) 5. 4'00 8:09/5T. 8:00/N0. 4861863918 F 23

benefit plans; references to "fines” shall include any excise taxes assessed on a person
with respect to an employee benefit plan; and references lo "serving at the request of the
Corporation” shall inctude any service as a director, officer, employee or agent of the
Corporation which imposes duties on, or involves services. by, such director, officer,
employee, or agent with respecl to an employee benefit plan, its participants, or
beneficiaries, and a person who acted in good [ath and in a manner he reasomably
believed to be in the interest of the participants and beneficiaries of an employce benefit
plan shall be deemed to have acted in 2 manner "not opposed to the best interests of the
Corporation” as referred to in this Asrticle V1.

(9) The indemnification and advancement of expenses provided by, or granted
pursuant to, this Article VI shall, unless otherwise provided when authorized or ratified,
continue as to a person who has ¢eased 1o be a director, officer, employee or agent and
shall inure to the benefit of the heirs, ¢xecutors and administrators of such a person.

ARTICLE VII
DIRECTOR LIABILITY TO THE CORPORATION

{a) A Director’s liability to the Corporation for breach of duty to the Corporation
ar its stockholders shall be limited to the fullest extent permitted by Delaware law as now
in effect or hereafter amended. In particular no Director of the Corporation shall be lable
1o the Corporation or any of ils stockholders for monetary damages for breach of
fiduciary duty as a director, except for liability (i) for any breach of the Dircctor’s duty of
loyalty to the Corporation or its stockholdets, (i) for acts or omissions got in good faith
or which involve intentional misconduet or a knowing violation of law, (iii) under
Section 174 of the Delaware General Corporation Law, as the same cxists or hereafter
may be amended, or (iv) for any transaction from which the Director derived an improper
personal benefit.

{v) Any repeal or medification of the foregoing paragraph(a) by the
stackholders of the Corporation entitled to vote thereon shall not adversely affect any
right or protection of a director of the Corporation existing at the time of such repeal or
modification.

{(c)  If the General Corporation Law of the State of Delaware is amended to
authorize corporate action further eliminating or limiting the liability of directors, then a
director of the Corporation, in addition to the circumistances in which he 1§ nol now
liable, shall be free of liability to the fullest extent permitted by the General Corporation
Law of the State of Delaware, as so amcndc(}.
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ARTICLE VI

RESERVATION OF RIGHT TQO AMEND
CERTIFICATE OF INCORPORATION

Subject to Article XIII of this Restated Certificate of Incorporation, the Corporation
reserves the right to amend, alter, change or repeal any provision contained in this
Restated Certificate of Incorporation in the manner now or hereafter prescribed by law,
and all the provisions of thus Restated Certificate of Incorporation and all rights and
powers conferred in this Restated Certificate of Incorporation on stockholders, directors
and officers are subject to this reserved powar. '

Bach reference in the Restated Certificate of Incorporation to “"the Restated
Certificate of Incorporation,” "hereunder,” "hereof,” or words of like import and each
reference to the Restated Certificate of Incorporation set forth in any amendment to the
Restated Certificate of Incotporation shall mean and be a reference to the Restated
Certificate of Incorporation as supplemnentéd and amended through such amendment to
the Restated Certificale of Incorporation.

-ARTICLE IX
VOTING RIGHTS

(1) Class 4 Common Stock. In addition to any other approval required by law or
by this Restated Cerlificate of Incorporation, the affirmative vote of a majority of the then
outstanding shares of Class A Common Stock, voted separately as a class, shall be
necessary to approve any consolidation of the Corporation with another corporation, any
merger of the Corporation into another corporation or any merger of any other
corporation into the Corporation pursuant to which shares of Common Stock are
converted into or exchanged for any secunties or any other consideration.

{2) Preferred Stock. Subject to Article XIIT of this Restated Certificate of
Incorporalion, in addition to any other approval required by law or by this Restated
Certificate of Incorporation, gach particular series of any class of Preferred Stock shall
have such right to vote, if any, as shall be fixed in the resolution or resolutions, adopied
by the Board of Directors, providing for the issuance of shares of such particular series.

ARTICLE X

STOCK OWNERSHIP
AND THE FEDERAL COMMUNICATIONS LAWS

(1) Requests for Information. So long as the Corporation or any of its subsidiaries
holds any authorization from the Federal Communications Comunission {or any successor
thereto), if the Corporation has reason to believe that the owmership, or proposed
ownership, of shares of capital stock of the Corporation by any stockholder or any person
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presenting any shares of capital stock of the Corporation for wransfer into s name (a

"Proposed Transferee”) may be inconsistent with, or in violation of, any provision of the
Federal Communications Laws (as hercinafter defined), such stockholder or Proposed
Transferee, upon request of the Corporation, shall fiurnish promptly to the Carporation
such information (including, without limitation, information with respect to citizenship,
other ownership interests and affihations) as the Corporation shall reasonably request to
detzrmine whether the owncrship of, or the exercise of any rights with respect to, shares
of capital stock of the Corporation by such stockholder or Proposed Transferee is
inconsistent with, or in violation of, the FFedcral Communications Laws, For purposes of
this Article X, the term "Federal Communications Laws” shall mean any law of the
United States now or hereafter in effect (and any regulation thereunder) pertaining to the
ownership of, or the exercise of the rights of ownerzhip with respect to, capital stock of
corporations holding, directly or indirectly, Federal Communications Commissions
authorizations, including, without limitation, the Comununications Act of 1934, as
amended (the "Communications Act"), and regulations thereunder pertaining to the
ownership, or the exercise of the rights of ownership, of capital stock of corporations
holding, directly or indirectly, Federal Communications Commission authonzations, by
(i} aliens, as defined in or under the Communications Act, as it may be amended from
time to time, (i1) persons and entities having interests in television or radio staticns, daily
newspapers and cable television systems or (iii) persons or entities, unilaterally or

~ otherwise, seeking direct or indirect control of the Corporation, as construed under the

Communications Act, without having obtained any requisite prior Federal regutatory
approval to such _control.

(2) Denial of Rights, Refusal to Transfer. If any stockholder or Proposed
Transferee from whom information is requested should fail to respond to such request
pursuant to Section (1) of this Article or the Corporation shall conclude that the
ownership of, or the exercise of any rights ¢f ownership with respect to, shares of capital
stock of the Corporation, by such stockholder or Proposed Transferce, could result in any
inconsistency with, or violation of, the Fedéral Communications Laws, the Corporation
may refuse to permit the transfer of shares of capital stock of the Corporation to such
Proposed Transfcree, or may suspend those rights of stock ownership the exercise of
which would result in any inconsistency wilh, or violation of, the Federal
Communications Laws, such refusel of transfer or suspension to remain in effect vatil the
requested information has been received arid the Corporation has determined that such
transfer, or the exercise of such suspended rights, as the case may be, is permissible under
the Federal Communications Laws, and the Corporation may exercise any and all
appropriate remcdics, at law or in cquity, in any cowtl of competent jurisdiction, against
any such stockholder or Proposed Transferee, with a view towsrds oblaining such
information or prevenling or curing any situation which would causc any inconsistency

*with, or violation of, any provision of the Federal Communicali¢ns Laws.

(3) Legends. The Corporation may note on the certificates of its capital stock that
the shares represented by such certificates are subject to the restmctions set forth in this
Article. '

MICRO: s

SOE T
AL SN T




FROM ' (THU) 5, 4' 00 8:10/5T. §:40.N0. 4361363918 P 26

(4) Certain Definitions. For purposes of this Ariicle, the word "person” shall
include not only natural persons but partnerships, associations, corporations, joint
ventures and other entities, and the word "regulation” shall include not only regulations
but rules, published policies and published controlling interpretations by an
administrative agency or body empowered to administer a statutory provision of the
Federal Communications Laws.

ARTICLE XI
TRANSACTIONS WITH DIRECTORS AND OFFICERS -

No contract or transaction between the Corporation and one or more of its directors
or officers, or berween the Corporation and any other corporation, partership,
association, or other organization in which one or more of its directors or officers are
directors or officers, or have a financial interest, shall be void or veidable solely for this
reason, or golely because the director or officer is present at or participates in the meeting
of the board or comumnittes thereof which authorizes the contract or lransaction, or solely
because his or their votes are counted for such purpase if (a) the material facts as fo his
relationship or interest and as to the contract or transaction are disclosed or are known to
the Beard of Directors or lhe committee, and the Board of Directors or the committee in
good faith authorizes the contract or transaction by the affirmative votes of a majority of
the disinterested directors, ¢ven though the disinterested directors be less than a quonum,
or (b)the material facts as to his relationship or interest and as to the comtract or
transaction are disclosed or arc known to the stockhelders entitled to vote thercon, and
the contract or transaction is specifically approved in good faith by vote of such
stockholders, or {¢) the contract or transaction is fair as to the Corporation as of the time
it is avthorized, approved or ratified by the Board of Directors, a committee thereof, or
the stockholders entitled to vole thercon. Common or interested directors may be
counted in determining the presence of a quorum at a meeting of the Board of Directors
or of a committes which authorizes the contract or transaction.

ARTICLE XU
COMPROMISE AND RECRGANIZATION

Whenever a compromise or arrangement is praposed between this Corporation and
its creditors or any class of them and/or between this Corporation and its stockholders or
any class of them, any court of equitable jtrisdiction within the State of Delaware may,
on the application in a summary way of this (.,orpora.tmn or of any creditor or stockholder
thereof or on the application of any receiver or receivers appointed for this Corporation
under the provisions of Section 291 of Title § of the Dclaware Code or on the application
of trustees in dissolution or of any receiver or receivers appointed for this Corporation
under the provisions of Section 279 of Title 8 of the Delaware Code order a mecting of
the creditors or class of creditors, and/or of the stockholders or class of stockholders of
this Corporation, as the case may be, to bé summoned in such manner as the said court
directs. If a rpajority in number representing thrze-fourths in value of the creditors or
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class of creditors, and/or of the siockholders or class of stockholders of this Corporation,
as the case may be, agrees to any compromise or arrangement and to any recrganization
of the Corporation ag a consequence of such compromise or arrangement, the said
compromise or arrangement and the said reorganization shall, if sanctioned by the court
to which the said application has been made, be binding on all the creditors or class of
creditors, and/or on all the stockholders or class of stockholders, of this Corporation, as
the case may be, and also on this Corporation.

ARTICLE XII

GOVERNANCE OF THE CORPORATION
DURING SPECIFIED PERIQD

{1} Definitions. As used in this Article XIll, the following terms shall have the
following meanings: .

(2) "CBS" shall mean CBS Corporation, 3 Pemnsylvania corporation,
immediately prior to the Effective Time. '

(b) "CBS Directors” shall mean (i) eight (8) of those directors serving us
members of the Board of Directors of CBS on September 6, 1999 (or any Independent
Directors elected or appointed prior to the Effective Time to serve as a CBS Director)
who are designated as such by the Board of Directors of CBS prior to the Effective Time
and (11) any Replacement CBS Director (as defined in Section 2(b) of this Article XILI).

{c} "CEQ" shall mcan the Chief Executive Officer.
(d) "COO" shall meun the President and Chief Operating Officer.

(¢) “Effective Time” shall mean the time of filing of the Certficate of
Merger to which this Certificate of Incorpoiation is attached.

(£} “"Independent Dhirector” shall mean a disinterested, independent person
(determined in accordance with customary standards for independent directors applicable
to U.S. public companies).

(g) "NAI" shall mean National Amusements, Inc., « Maryland corporation,
and its successors or assigns.

(h) "Specified Independent Directors” shall mean the directors of the

Corporation [irst elected after 1993 and who are not management of the Corporation or
NAT (together with any replacements of such persons).

(i) “"Specified Period” shall mean the period of three years commencing at
the Effective Time.
;"?;f:"‘{\.-r:f{ [
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() "Stockholder Agreement” shall mean the Stockholder Agreement dated
as of September 6, 1999, by and between NAI and CBS, relating to Corporation
governance matters.,

(k) "Viacom Directors” shall ean the ten (10) directors of the Corporation
scrving as the Board of Directors of the Corporation immediately prior 1o the Effective
Time {including the Specified Independent Directors).

(2) Directors.

(2) Effective immediately at the Effective Time, the Board of Directors shall
consist of eighteen (18) directors. The number of directors may be fixed by resolution of
the Board from time to time, provided, however, that the size of the Board of Directors
may not be changed during the Specified Period without the approval of at least fourteen
(14) dircctors. At the Effective Time, ten (10) directors shall be Viacom Directors and
eight (8) directors shall be CBS Directors.

(b) Until the expiration of the Specified Period, the Board of Directors
(subject to the fiduciary duties of the dircctors) shall take all action necessaty to ensure
that any seat on the Board of Directors held by (i) a CBS Director which becomes vacant
is filled promptly by a person qualifying as an Independent Director and designaled to fill
such seat by a majority of the CBS Directors remaining on the Board of Directors (a
"Replacement CBS Director"} and (ii) a Specified Independent Director which becomes
vacant is filled promptly by an Indcpendent Director who is the cluef cxecutive officer,
chief operating officcr or chief financial officer or former chief executive ofﬁcer of a
Fortune 500 company or a non-U.S. public company of comparable sizc.

(c) During the Specified Periud, all committees of the Boa.rd of Directors
(other than the Compensation Conimittee and the Officers Nominating Committee) shall
have such number of CBS Directors as equals the total number of members of the
Committee multplied by a fraction, the numerator of which is eight (8) and the
denominator of which is eighteen (I8), rounded to the closest whole number; provided
that in no event shall any committee have (x) fewer than one (1) CBS Director or {y) less
than a majority of Viacom Directors.

(d) During the Specified Period, the Board of Directors shall not take any
action or fal to take any action which would have the eflect of eliminating, limiting,
restricting, avoiding or otherwise modifying the effect of the provisions set forth in this
Article X! {e.g., by creating a holding company structure if the certificate of
incorporation or similar document of such holding company does not contain equivalent
provisions). '
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(3y Chairman and Chief £xecutive Officer.

(@) At the Effective Titne, Sumner Redstone shall remain the Chairmun and
CEO. In the event that Sumner Redstone is not the CEQ at the Effective Time or ceases
10 be the CEQ at any time during the Specified Period, then Mel Karmazin, if he is COO
al such time, shall succeed to the position of CEQ for the remainder of the Specified
Period. During any such period of succession, Me] Karmuzin shall continuc to exercise -
the powers, rights, functions and responsibilities of the COQ in addition to exercising
those of the CEQ.

(b) The Chairman shall chair all meetings of the Board of Directors and
stockholders at which he is present. '

(¢) The CEQ shall be responsible, in consultation with the COO, for
corporate policy and strategy and the COO shall consult on all major decisions with, and
shall report directly to, the CEQ, during the Specified Period; provided, however, that the
CEQ shall not exercise any powers, rights, functions or responsibilities of the COO
vnless Mel Karmazin is the CEO. '

(4) President and Chief Operating Officer. -

(2) At the Effective Time, the President and Chief Operating Officer of the
Corporation shall be Mel Karmazin. During the Specified Period, Mel Karmazin may not
be terminated or demoted from the position of COO (or, in the event that Summner
Redstone is not the CEQ, from the position of CEQ) and ne COO Functions (as delined
below) may be changed without the affirmative vate of at least fourteen (14) directors.

(b) Subject to the requirement that the COO consult with the CEO on all
major decisions, the powers, rights, functions and responsibilitics of the COO
(collestively, the "CQOQ Functions") shall include, without limitation, the following:

(i) supervising, coordinating and managing the Corporation's
business, operations, activities, operating expenses and capital allocation;

(ii) matters relating to officers (other than the Chairman, CEQ and COQ)
and employees, including, without limitation, hiring (subject to (A)the
specific Board of Directors authority described below with respect to the
CFO, the General Counsel and the Controller and (B) Section 5 below),
terminating, changing positions and allocating responsibilities of such officers
and employees; and

(iii) substantially all of the powers, rights, functions and rcsponsibilities
typically exercised by a chief operating officer.

All officers (other than the Chairman, CEQ and CQQ) will report, directly or
indirectly, to the COQ (this reporting relaticiship will be deemed a COO Function).
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(¢) In the event that Mel Karmazin is not COO or CEO, the Board may
terminate the COQ’s employment, eliminate the COO position and the Officers
Nominating Committee and reallocate the OO Functions without regard to Lhe other
provisions of this Article XVIII.

(5) Officers Nominating Commitice; Compensation Commitiee.

(2) Subject to the powers of the Compensation Committce set forth below,

during the Specified Period, all powers of the Board of Directors, including, withoul

limitation, the right 1o hire, elect, terminate, change positions, allocale responsibilities or
determine non-equity compensation, with respect to ofHcors and employees, shall be
exercised, subject to clauses (b) and (c) below, by, and delegated to, the Officers
Nominating Committee of the Board of Directors. The Officers Nominating Committee
shall consist solely of the member of the Board of Directors who is the COQ, except that
in the event Mel Karmazin succeeds to the position of CEQ, the sole member of the
Officers Nominating Committee shall be the: member of the Board of Directors who is the
CEQ.

{b) The Officers Nominating Committee shzll have no powers with respect
to the Chatrman, CEO and CQO, and shall nol have the power to fill the positions of
Chief Financial Officer, Controller or General Counsel of the Corporation without the
approval of the Board of Directors; provided that this provision shall in no way affect the
other powers and authonlies of the Otficers Nominating Commitice with respect to the
Chief Financial Officer, Controller and General Counsel positions, including, without
limitation, the power to terminate employment of persons holding such positions.

(¢c) The Compensation Committee shall not be required o, or have any
power to, approve lhe annual compensation of (i) any employee if the total value of such
employec's annual cash compensation (assuming for this purpose that the actual bonus of
each officer and employee is equal to his or her target bonus) is less than $1 million or
(ii) talent (as such term is commonly used in the media or cntertainment industries), in
cach such case which power shall be delegated to the Officers Nominating Committee.
The annua! compensation of all other officers and employces and any cquity or cquity-
based compensation of any officer or employee must be approved by the Compensation
Comumnitice.

(d) The Compensation Committee shall consist of three CBS Directors who
are Independent Directors and three non-CBS Directors, two of whom will be the
Specified Independent Directors and the other of whoin will be an Independent Director.

(¢) Any decision or determination of the QOfficers Nominating Comunittee
may be reversed or overridden by (and only by) the affirmative vote of at least fourteen
(14) directors.
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(6) Stockholder Agreement.

The Stockholder Agreemcnt may not be amended, and no provision thereof

may be modified or waived, except with the approval of at least fourteen (14) directors.

(7} Issuance of Voting Stock.

During the Specified Period, in addition to any other approval required by law
or by this Restated Certificate of Incorporation, the Corporation may not igsue
(i) additional shares of Class A Common Stock or (ii) any shares of Preferred Stock or
any other class or series of stock or securities, in each case with, or convertible into or
exchangeable or exercisable for stock or other securities with, the right to vote on any
matter on which stockholders are entitled to vote if the result would be that parties hound
by the Stockholder Agrcement could fail to own at least a majority of the outstanding
shares of voting stock of the Corporation.

(8) Voting.

During the Specified Period, except for those actions set forth on Annex I to
this Restated Cernificate of Incorporation, which shall require the approval of the Board
of Directors, 2ll action by the Board of Directors shall require the affinnative vote of at
least fourteen (14) directors. At all meetings of the Board of Directors 2 majority of the
full Board of Directors shall constitute a quorum for the transaction of business and the
act of a majority of the Directors present at any meeting at which there is a quorurn shall
be the act of the Board of Dircctors, cxcopt as may be otherwise specifically provided by
statute or {his Restated Certificale of Tncorporation. If a quorum shall not be present at
any mesting of the Board of Directors, the Directors present thereat may adjourn the
meeting from time to time, without notice other than announcerent at the meeting, until
a quorum shall be present. :

(9) Amendment.

Until the expiration of the Specified Period the provisions of any Aricle of
this Restated Certificate which refer to this Asticle XIII, the provisions of this
Article XIII, and the provisions of Article VIIT of the by-laws of the Corporation, may
not be amended, altered, repealed or waived in any respect without the approval of at
least fourteen (14) directors.

(10) Successors.

During the Specified Period, the provisions of this Article XII shall be
applicable to (i) any successor to the Corporation as the result of a merger, consolidation
or other business combination, whetlter or not the Corporation is the surviving company
in such {ransaction, or otherwise and (it} any corporation or other entity with respect to
which the Corporation or its successor is or becomes a direct or indirect subsidiary, the
Board of Directors shall not permit the Corporation 10 be a party to any transaction which
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would not comply with the foregoing without the approval of at leasi fourtecn (14)
directors.

(11) Subsidiaries.

The Board of Directors shall have the right, following consultation with the
COO or, if Mel Kanmazin is the CEOQ, the CEO, with respect to any public company
which is a subsidiary of the Corporation, to take such steps as the Board of Dirgetors
rcasonably determines are neccssary to implement corporate governance arrangcments
applicahle to such subsidiary in a manner as consistent as practicable with the provisions
contained in this Restated Certificate of Incorporation; provided that any such steps shall
not vest in the Board of Directors greater power or provide the COO with fewer righis
than those provided for in this Restated Certificate of Incorporation.

IN WITNESS WHEREOF, this Restated Certificate of Incorporation, which
restates and integrates the provisions of the Restated Certificate of Incorporation of this
Corporation as heretoforc amended or supplemented, there being no discrepancy botween
such provisions and the provisions of this Restated Certificate of Tncorporation, having
been duly adopted by the Board of Directors of the Corporation in accordance with
Section 245 of the Delaware General Corporation Law, has been cxecuted by 'its duly
authorized officer thus _‘ﬁday of jk%, 2000.

VIACOM INC.

By: %@4@4&;&_
: Michasl D. ¥ricklas

Title: Senior Vice President,
General Counsel and

Secretary
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ANNEX 1
TO VIACOM INC. RESTATED

CERTIFICATE OF INCORPORATION

The provisions of this Aancx I shall form a part of, and be incorporated in all respects in,
the Restated Certificate of Incorporation to which this Annex [ is attached, The following actions
shall require the approval of a majority of the directors:

A, Acguisitions, Diveslitures, Joint Ventures, Guarantees

» Any acquisition, equity investment or joint venture (cach an "Acquisition”) by the
Corporation or any of its subsidiaries for more than $25 mllion.

» Any divestiture or uther sale of assets (each a "Divestiture”) (not in the ordinary
caurse) by the Corporation or any of its subsidiaries for more than $25 million (based
on purchase price or net book value of assets).

e Any real estate purchase, sale or lease by the Corporation or any of its subsidiaries for
more than $25 milhion.

e Any guarantee by the Corporation or any of its subsidiaries of an obﬁéation of a third
party where the obligation guaranteed is more than $25 million.

« Notwithstanding the above, any Acquisition or Divestiturc by the Corporation or any
of its subsidianies of (a) internet or internet related businesses for more than $25
million but less than $100 million, with the value thereof represented by multi-year
commitments for advertising, promotion and content licensing, is excluded, so long as
the aggregate of such Acquisitions or Divestiturcs, in cach case, does not exceed §550
million and (b) radio or outdoor advertising businesses for more than $25 million but
less than $100 million, is excluded, so long as the aggregate of such Acquisitions or
Divestitures, in each case, does not exceed $300 million; provided that (i) any
Divestiture of shares of a publicly traded interner or internet related business with a
value of up to $75 million is excluded and shall not be included in the calculation of
any of the threshold amounts sct forth above, (i) Board approval may be secured (but
is not required) for any transaction of more than $25 million but less than $100
million where the regular meeting schedule of the Board so permits (and shall not
otherwise be required), (iii) the Board will be provided with information about and a
status report on such tramsactions completed withowt Board approval and (iv) this
limit of authority will be reviewed in 12 months from the Effective Time (as defined
in Article XIII of the Restated Certificate) and may be amended only with the
approval of 14 members of the Board of Directors.

e Any contract of the Corporation or any of its subsidiaries not in the ordinary course
with a value in excess of $25 million.
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* Notwithstanding the above, any of the foregoing transactions that is approved by the
Board shall not be included in the calculation of any of the threshold amounts set
forth above.

B. Employes Matters

* Employee benefit plans (at the Corporation or a subsidiary): (a) creating a new plan,
(b) suspending or terminating an existing plan, (c) any amendment that materially
increases cost to the Corporation or subsidiary.

» Entering into any medifications or amendments to the employment agresments with
the CEO or the COO.

C. Geperal
s The Annual Report on Form 10-K.

» Proxy statement and notice of meeting (including annuzl or special meeting date,
location, record date for voting).

+ Any issuance of Corporation stock, or options, warrants or other similar rights
(including stock appreciation rights) or debt or other sceurities convertible into or
exchangeable for Corporation stock.

» Any issuance of debt unless such debt is short term and is within the spending limits
of the annua! operating budget or is replacing existing debt,

* Annual capital expenditure and annual operating budgets and individual capital
cxpenditure ransactions in excess of $25 million for the Corporation or uny of its
subsidiaries,

e Any Corporation or subsidiary pays a dmdend or repurchases stock from a third
party.

* Review and approve any action or transaction where Board action is required by law
(other than  141(a) of the Delaware General Corporation Law) or by the lerms of
the transaction (in all cases other than as specxﬁcally set forth in the Restated
Certificate of Incorporation),

» Review and approve Board minules.

o Subject to Article XIII of the Restated Certificate of Incorporation, determine Board
administration, including number of directors, meeting schedule, nominees,
committees, director compensation, D&QO insurance authorization, internal
investigations and retention of advisors in connection therewith, and decisivns
regarding indemmification of individuals.
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» Subject to Article XIII of the Restated Certificate of Incorporation, amendments to
the Restated Certilicate of Incorporation and by-laws of the Corporation.

e Commencement and settlement of major Titi gation.

» Selection of independent auditors.

» All matters on which the Corporation Board of Directors has historically taken action
other than (1) matters relating to the subject matters addressed in this Annex I and not
requiring approval of the Board of Directors hereunder and (2) those matlers

delegated to the COQ, inchuding all of the COO Punctions (as defined in Article XIII
of this Restated Certificate of Incorporation).

153164 v4
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State of Idaho
Department of Water Resources

WATER RIGHT LICENSE
WATER RIGHT NO. 33-07089

Priority: February 6, 1981 Maximum Diversion Rate:
Maximum Diversion Volume:

Thig is to certify, that WESTINGHOUSE ELECTRIC CORP

C/0 CHUCK STERM

~ PINANCIAL SERVICES UNIT

11 STANWIX ST. RM 1188

PITTSBURGH PA 15222 has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated February 6, 1983; and
has submitted Proof of Bepefigial Use on November 6, 1989. An examination indicates
that the works have a diversion capacity of 76.000 cfs of water from:

DRY CREEK . tributary to LITTLE LOST RIVER

ftablished as follows:

.

OD OF UST  RATE OF DIVERSION  ANNUAL VOLUME
18.00 CFs 5453.0 AF

NENW , Sec. 31, Township 10N, Range 25E
QUETER County

PLACE OF USE: POWER
TWN_RCE SEQ

10N 26E 36

The maximum diversiot i g =-: ‘ ] imum

allowable volume of wa il ! mually from the
source under this righ 6 ' : ed by this
right is limited to theiam r iahic ‘ be beneficially
uged. The maximum diversion volume may be adjusted to more
accurately describe the heneficial use or to implement accepted
standards of diversion and use efficiency.

This water right is appurtenant to the described place of use.
This right is subject to all prior water rights and may be
forfeited by five years of non-use.

Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Ceode, or the
applicable Idaho law.

Use of water under this right shall be non-consumptive.

This right does not constitute Idaho Public Utilities Commission
or Federal Energy Regulatory Commission approval that may be
required.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 33,

BRI TN T AT T
AN ] vt :
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25 CONDITIONS OF APPROVAL AND REMARKS :
4 R
> 8. The rights for the use of water confirmed in this license z‘
> shall be junior and subordinate teo all rights for the use of A
) water other than hydropower, within the State of Idaho that are A
% initiated later in time than the pricrity of this right and )<
& shall not give rise to any right or claim against any future t
:3 rights for the use of water, other than hydropower, within the Q:
,5 State of Idaho initiated later in time than the priority of this (&
54 right. g i C
f) 9. Water used under rbi ight when discharged into a natural C
i channel or subsurfac: ' tem ghall meet Idaho Water Quality <
2 Standards. <3
fé 10. The diversion and u w%ter for hydropower purposes under this f;
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> acceptable to the Dep ;:
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& 12. Rights 33-07089, A
&7 exceed a total div &9
: 13. Rights 33-07154 &
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Yy 5 b <
~$ This license is issued pursuant : ctiion 42-219%, Idaho Code. (&
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State of Idaho JUN 12 'gg?

Department cof Water Rescurces Dmmnmem f W
O Water Resouree,
s

APPLICATION FOR AMENDMENT
(For Licensing Purposes)
WATER RIGHT NO. 33-07089

Date of Priority: February 6, 1981 Maximum Diversion Rate: 18.00 CFs
Maximum Diversion Voclume: 5453.0 AF
Comes now WESTINGHOUSE ELECTRIC CORP

¢/0 DONALD PATON

LEASE FINANCE GROUP

301 GRANT ST

PITTSBURGH PA 15219 and represents to the Director of the
Idaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 33-07089, and requests that the permit be changed as follows:

Source: DRY CREEK tributary to LITTLE LOST RIVER

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
POWER 06/01 to 1Q/31 18.00 CFS 5453.0 AF
LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 31, Township 10N, Range 2Z5E

CUSTER County

PLACE OF USE: POWER
TWN RGE SEC
10N 26E 36 SWNW

Permit holder asserts that no cne will be injured by such change and that such change
will be made at permit holder’s own rigk.

s ‘ ” -
Signed at Pi TTISBVREGA (:4 ;this A t day of \} L E , 1997,

MIC e~ I £y h
LIER W 5-»_:;"5,{ A (2
e M % mf\/‘

(Signature}

JUL 1 g 1937



State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
{For Licensing Purpoges)
WATER RIGHT NO. 33-0708%9

LS A R R AR RS R S22 2l RS2 2R 22222 2Rl R R R AR AR R R A R d R Rl RS

FOR DEPARTMENT USE ONLY

Preliminary check by i Fee = [:;DOQ’ Receipted by IC)’;» #C&%q@lanate b'l&l‘iz

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, Karl J. Droher, of the Department of Water Pesources herebv approve the

above Application for Amendment for Permit Neo. 33-07089 with the following;

2.
3.

CONDITIONS OF APPROVAL AND REMARKS

The maximum diversion volume ig defined as the maximum

allowable volume of water that may be diverted annually from the
source under this right. The use of water confirmed by this
right is limited to the amount which can actually be beneficially
used. The maximum diversion volume may be adjusted to more
accurately describe the beneficial use or to implement accepted
standards of diversion and use efficiency.

This water right is appurtenant to the described place of use.
This right is subject to all prior water rights and may be
forfeited by five years of non-use.

Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.

Use of water under this right shall be non-consumptive.

This right does not constitute Idaho Public Utilities Commission
or Federal Energyv Bequlatory Commission approval that may be
required.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 33.

The rights for the use of water confirmed in this license

ghall be Jjunior and subordinate toc all rights for the use of
water other than hydropower, within the State of Idaho that are
initiated later in time than the priority of this right and
shall not give rise to any right or claim against any future
rights for the use of water, other than hydropower, within the
State of Idaho initiated later in time than the priority of this
right.

Water used under this right when discharged into a natural
channel or subsurface system shall meet Idaho Water Quality
Standards.

MICEME,,




3
State of Idaho
Department of Water Resources
APPLICATION FOR AMENDMENT
(For Licensing Purposes)
WATER RIGHT NO. 33-07089
CONDITIONS OF APPROVAL AND REMARKS

10. The diversion and use of water for hydropower purposes under this
license is subject to review by the Director on or after
November 1, 2024. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part
of the use authorized herein and may revise, delete or add
conditions under which the right may be exercised.

11. A measuring device and lockable controlling works of a type
acceptable to the Department shall be maintained as part of the
diverting works.

12. Rights 33-07089, 33-07154, and 33-07181 in combination shall not
exceed a total diversion rate of 76.0 cfs.

13. Rights 33-07154 and 33-07181 are also diverted through the
point(s) of diversion described above.

14. Facility known as Dry Creek Project.

Witness my hand this 215; day of \:Szgafe;

, 1977,

[y

Acting for KARL J. DREHER, D(‘vfjctor U




Fora 217 . ’ : ﬂa For Otfice Use omv

o ; 't Y Fom Roc.lvod tod 2% %)
* NOV 0 6 1989 g~
. Recelpt # £9127¢

STATE OF 1DAHO Recsipt by QWM‘
Department of Water RESOUICES  Reviewed by

DEPARTMENT OF WATER RESOURCES Sent to region

FROOF OF BENEFICIAL USE

The idaho Depariment of wWater Resources wi|! consider this form as 3 statement that the permit holder(s) has
completed al! develocpment that will occur under this permit and that water has been appiied according fto the
provisions of the permit for the beneficlal usa(s) described below, This form must be accompanled by a ilganse
examination fee or 3 compieted fiaid examination report prepared by a certified water right examiner who has heen
appointed by the department,

Permit No, 23 - 2n&9

Name(s) of Parmit Holder: /[ DT~ Al cal iyTE s LY. . cu~bdalics Gmaed Hxﬁ'@eﬁ‘sh[frb
R J

Post Otflce Address: (304 3. Clrgtkreld Ave < de 0SS
y;

i edran . ColorRmadke 222t Telephone No. 13 ~ G 73 ST L)
Source of Water: 1@.\[ QTQ"P &;
|

Extont of Use:

Domest ¢ (number of househoids) Stockwater {numbar and Typs of stock)
trrigation - {acras) Qther/Remark J.LFA;“)iJ.r~ﬂ cf & C“HLL ‘ﬂ’}u; o
_;‘@ociugd‘i €A .
Total rate and/or volume for which proof is submitted Z( ofs acra=faet

Show the date water was #irst diverted and beneficially used under this permit: o . (O |G 8 F
¥

Measuring Device: Required? —_Yes _;’fNo Fas anclosed $

Installed? ./ Yes - __ No (See Licenss Examination Fek,SchedulJ iw
%
54 . %

Fiow seasuramenT Fort: Required? ___Yes R

Installed? __ Yes Mo DEC 13 1989 !

Person To contact to accompany the Department raprasentative during the flieid examination:

— . . - I e
John (41‘(«(“ k(:(f 20(0, --'ff- 5 /"f s
{Name) (Talephone Nu:lber) e
&-mu—r'

. - \ : . ‘- ~ ) ey -
My el & Ernapne s i ing 75 L il 5&‘\&'\&‘? ,4(»2- Bose  ddina §3712.
e }\) R {Addressy

The above information I3 wy true statement of the extent to which *he above numbered permit has been developed an
I relinquish any undevelapsd portion of the permmit to tha state of Idaho,

I request the department conduct the field inspection during a good water year when syster

can be operated at capacity. .-. . | Fdedio ydne
Y/ /Jf?_ S A fope i Pt ;107 Reetld
Date Signature of Permit Holder (4nd title, 1+ appropriate) Coly. Cov Uandiiey

LT A e



WATER RIGHT SUMMARY

ACTION RIGHT NO. NAME AMOUNT CFS

Original Application 33-07089 Dry Creek Development 18.0
11 Assi ol -

Full Ao | - 9
Corp——————— 3180

Full Assignment 33-07089 Westinghouse Electric
Corp 18.0

.,’“ -
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ATTORNEYS AT LAW MA
P e Th v 13
R FSE )
DENVER SUITE 1400 TELEPHONWSOOO
DENVER TECH CENTER WEST ONE PLAZA FACSIMILE (208) 343-8849
COLORADS SPRINGS BOISE, IDAHO 83702-7714
ASPEN MAIUNG ADDRESS
BILLINGS PO. BOX 2507
BOISE BOISE, IDAHO 83701-2527
CHEYENNE Dana L. Hofstetter

JACKSON
WASHINGTON, D.C.

May 13, 1993

HAND DELIVERED

TIdaho Department of Water Resources
Water Allocation Section

1301 North Orchard

Boise, ID 83706

Re: Idaho Water Permit Nos. 33-7089, 33-7154 and 33-7181
Dear Sir/Madam:

We are writing this letter to request that the Idaho Depart-
ment of Water Resources ("IDWR") amend its records to reflect the
transfer to Westinghouse Electric Company of Idaho Water Permit
Nos. 33-7089, 33-7154 and 33-7181.

WCC was a wholly owned subsidiary of Westinghouse Electric
Corporation. On May 3, 1993, WCC merged into Westinghouse
Electric Corporation, the surviving corporation of the merger.
As a result of the merger, all of WCC’s personal and real
property has been transferred to Westinghouse Electric
Corporation. Enclosed are copies of the Articles of Merger, the
Agreement and Plan of Merger, the First Amendment to Agreement
and Plan of Merger and a Pennsylvania Certificate of Merger.

Section 2.2 of the Agreement and Plan of Merger indicates
that all of WCC’s real and perscnal property would be transferred
upoh merger to Westinghouse Electric Corporation. As a result of
the merger, Westinghouse Electric now is the owner of the Dry
Creek Hydroelectric Project and the three water right permits
associated with that project, Nos. 33-7089, 33-7154 and 33-7181.
The Dry Creek Hydroelectric Project is operational and
Westinghouse Electric plans to continue operation of the Project.

We also enclose the following documents in support of our
request that IDWR amend its records to reflect the new ownership:

1. A State of Idaho Certificate g&ﬁCorporate Status for
Westinghouse Electric Corporatign dated May 10, 1993,




Idaho Depa
May 13, 19
Page 2

Pleas
documentat

DLH:dkb

Enclosures
29031/19623.1002

rtment of Water Resources
93

indicating that Westinghouse Electric Corporation has
the authority to do business in the State; and

A January 29, 1987 Transfer Agreement and Water Service
contract granting HDI Associates IV, a limited partner-
ship, all of Dry Creek Development, Inc.’s right, title
and interest in irrigation facilities used by the Dry
Creek Hydroelectric Project. As a result of the prior
foreclosure of HDI’s interest in the Dry Creek
Hydroelectric Project and the recent merger of WCC into
Westinghouse Electric Corporation, Westinghouse
Electric Corporation has succeeded to HDI’s interest
under this January 29, 1987 agreement.

e let me know if you have any questions or need further
ion. Thank you for your attention to this matter.

Sincerely,
HORLAND & HART

Dana L. Hofsfetter




State of Idaho

CERTIFICATE OF CORPORATE STATUS
OF

WESTINGHOUSE ELECTRIC CORPORATION

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby
certify that I am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the
above-named corporation was incorporated under the laws of Pennsylvania and
was issued a certificate of qualification in Idaho on May 1, 1950.

I FURTHER CERTIFY That the corporation is in goodstanding on the
records of this office.

Dated: May 10, 1993

SECRETARY OF STATE




++;DSCB—221 PCOrIMED

S ® | ® MAY 13 1993

Lz imark Of Vil HIS0UT08S

COMMONWEALTH OF PENNSYLVANIA

Ay P

May 3, 1993
Department of State

TO ALL WHOM THESE PRESENTS SHALL COME, GREETING:

I DO HEREBY CERTIFY, That from an examination of the

=~ indices and corporate records of this department, it appears that
on May 3, 1993, Articles of Merger were filed in this department,
whereby WESTINGHOUSE FINANCIAL SERVICES, INC., a Delaware
corporation, incorporated January 15, 1987 and WESTINGHOQUSE CREDIT
CORPORATION, a Delaware corporation, incorporated May 29, 1954,
was merged into and became part of WESTINGHOUSE ELECTRIC CORPORATION,
a Pennsylvania corporation, incorporated April 9, 1872, which was

the surviving corporation to the merger.

WHEREFORE, It appears that WESTINGHOUSE ELECTRIC CORPORATION,
the Pennsylvania corporation, remains a presently subsisting

corporation as of the date hereof.

IN TESTIMONY WHEREOF, | have
hereunto set my hand and caused
the Seal of the Secretary’s Office

to be &ffixed, the day and year

above written.

A Ul.béu{ .

) Secretary of the Commonwealth
i dp
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Microtilm Number fled with the Department of State on MAY 03 1993

, TS 1S A TRUE COPY OF
K _ THE ORIGINAL SIGNED e V—U Z ,
Entity Number —BOCUMENT FILED WITH 1~

THE PEPARTMENT OF STATE. Secretary of the Commornweaith -

ARTICLES OF MERGER-DOMESTIC BUSINESS CORPORATION

DSCR:15-1926 (Rev 89)

In compiiance wrh the requirements of 15 Pa.C.S. § 1926 (refating to articles of merger or consolidation), the undersigned
business corporations, desiring to effect a merger, nereby state that:

1. The name of the corporation surviving the merger is:__"Westinghouse Electric Corporation

2, (Check and complete one of the following):
_X The surviving corporalion 1s a domestc business corporation and the (a) address of its current registered office in this
Commonweaith or (b} commercial registerea office provider and the county of venue is (the Department is hereby
authornized ta carrect the following acaress ta conform to the records of the Department):

@ Westinghouse Building, 6 Gateway Center, Pittsburqgh, PA 15222 Allegheny
Numper ang Street Cay State Zip Caunty

)

Namae of Commercial Regusared Cffice Provicer County -

For a corporanon represented by a commercial reqistared office provider, the county in (D) shall be deemed the county in which the
sorporation 15 iocated for venue and official putlcanon purposes.

——_The sunviving corpoeration is a qualfied foreign business corporation incorporated under the laws of
and the (a) aadress of its current registered office in this Commonweaith or (b) commercial registered office provider
and the county of venue is (the Depanment is hereby authorized to correct the following address to conform to the
records of the Depanmem):

. a N/A rre

' Numbar sna Strast City S Zp To
3
© - Name of Commarciai Ragistereg Ctflice Provider County -

Far a corporation represented by a commercial registerea office pravider, tha county in (b} shall be deemed the county in which the corporation is located
- for venue and officiai pubiication purposss. :

—The surviving corporation is a nonqualified foreign business corporation incorporated under the laws of
and the address of its principal office under the laws of such domiciiiary jurisdiction is: N/A

Numoser and Street City State . Zip

3. The name and the address of the registered office of each other domestic business corporation and qualified foreign
business corporation which is a parny to the ptan of merger are as follows:

Westinghouse Financial Services, Inc. Westinghouse Credit Corporation
c/o The Prentice-Hall Corpgration c/o The Prentice-Hall

System, Inc. SRR T 3 . Corporation System, Inc.
100 Pine Street ' %} 100 Pine Street
Harrisburg, PA 17108 ¥ Harrisburg, PA 17108

1993

n
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4. (Check, and i appropriate compiete, one of the foblowing):

—__'he plan of merger shall be effective upon filing these Articles of Merger in the Depantment of State,
, The later of the filing of these .Articles of
X _The plan of merger shall be effective on__Herger or the filing of <he Agreement and Plan
of Merger with the Secr=tary of State of Delaware
5. The manner in which the plan of merger was adopted by each domestic corporanon is as follows:

Name c: corporation Manner of adoption
Westinghouse Electric Resoclution of Board of Directors
Corporation

6. (Strke out this paragraph if no foreign corporanion 1s a panty to the mergey). The plan was autharized, adopted or
approved, as the case may be, by the foreign Dusiness corporation (or each of the foreign business corporations) parny
io the plan In accoroance with the laws of the junsaiction in which it is incorparated.

7. (Check, and f appropriate compiete, one of the following):

X _The plan of merger is set torth 1 tull N Exhibt A attached hereto and made a part hereof.

—Pursuant to 15 Pa.C.S. § 1901 {relating 10 ormission of cenain provisions from filed pians) the provisions of the plan of
merger that amend or constitute tNe operative Amicles of Incorporation of the surviving corporation as in effect
subsequent 10 the effecuve oate of the pian are set forth in full in Exhibit A, attached hereto and made a part hereof.
The full text of the ptan of merger 15 on file at the pnincipal place of business of the surviving corporation, the address
of wnich is:

Number ana Street City State dp

iN TESTIMONY WHEREQF, each undersigned corporation has caused these Aricles of Merger to be signed by a duly
authorized officer thereot this 328%™ day of___~pril , 1993

Westinghouse Credit Corporation Westinghouse Electric Corporation
(Name of Corparation)

O )
BY: \“Qe.\_: m"(_&ﬁm\ BY:_ : \au.\-v\ m\o}'%f\z\

(Signature)

TITLE: Chairman TITLE: Executive Vice President

Westinghguse Financial Services, Inc.
(Name of Corporation)

8Y: %év‘n’h

e ——

(Signature)

TITLE: Chairman




AGREEMENT AND PLAN OF MERGER

THIS AGREEMENT AND PLAN OF MERGER ("Agreement”), dated as of April 7, 1993, is made
and entered into by and among Westinghouse Electric Corporation (“Westinghouse"), a Pennsylvania
corporation, Westinghouse Financial Scrvices. Inc. ("WFSI"), a Delaware corporation and wholly-owned
subsidiary of Westinghouse, and Westinghouse Credit Corporation ("WCC"), a Delaware corporation and
subsidiary of WFSI (Westinghouse, WFSI and WCC being sometimes referred to herein as the "Constituent
Corporations” and Westinghouse as the "Surviving Corporation"),

WITNESETH:

WHEREAS, Westinghouse is a corporation duly organized and existing under the laws of the
Commonwealth of Pennsylvania huving an authorized capital stock, as of the date hereof, consisting of
480.000.000 shares of common stack. par value $1.00 per share ("Westinghouse Common'), and 25,000,000
shares of preferred stock, par value 3160 per share {"Westinghouse Preferred”);

WHEREAS, WFSI is a carporauon duly organized and existing under the laws of the State of
Delaware having an authorized capial stock. as of the date hereof, consisting of 1,000 shares of common
stock, par value $1.00 per share (' WFSI Common’), all of which are presently issued and outstanding and
hetd by Westinghouse:

WHEREAS, WCC is a corporauon duly organized and existing under the iaws of the State of
Delaware having an authorized capital stock. as of the date hereof, consisting of 100,000 shares of common
stock. par value $100.00 per share ("WCC Comman"), of which, as of the date hereof, 80,000 shares are
tssued and oulstanding and held bv WFSI. and 2.000,000 shares of Preferred Stock, par value $1.00 per share
(the "WCC Preferred"), of which 1.050 shares are issued and outstanding; and

WHEREAS. the respective Boards of Directors of the Constituent Corporations deem it advisable
that WCC and WFSI merge with and into Westinghouse (the “Merger"), upon the terms and conditions set
forth herein and in accordance with the Delaware Gereral Corporation Law and the Pennsylvania Business
Corporation Law,

NOW THEREFORE. the Constituent Corporations agree as follows:

ARTICLE 1
The Merger

1.1 The Surviving Corporation. At the Merger Effective Time (as defined in Section 1.3 hereof),
WCC and WFSI shall be merged with and into Westinghouse upen the terms and conditions hereinafter set
forth as permitted by and in accordance with the Peansylvania Business Corporation Law and the Delaware
Gieneral Corporation Law. Thereupon the separate existence of WCC and WFSI shall cease and
Westinghouse. as the Surviving Corporation, shall survive and continue to exist under and be governed by the -
Pennsylvania Business Corporation Law, with its Restated Articles and its By-laws as in effect at the Merger-
Effective Time.

1.2 Filings. Provided that all conditions to the Merger sct forth in Article 5 hereof have been
satisfied, or waived by the party entitled to waive such condition, and this Agreement has not been
terminated pursuant to Article § hereof. Westinghouse shall cause each of the filings described in Section 1.3
to be made on a business day selected by it in its sole discretion following receipt of the orders, consents or
approvals described in Section 3.1 hereof.

1.3 Effective Time of the Merger. The Merger Effective Time shall mean 5:00 p.m., Eastern time,
on the day on which the last of the following shall accur: (1) an executed counterpart or a conformed copy

PIMAIN Doc: 6850.1 Mov .,



of this Agreement. or a Certificate of Merger in licu thereof, has been duly filed in the office of the
Secretary of State of the State of Delaware, pursuant to Section 252 of the Delaware General Corporation
vaw; (2) an executed Certificate of Merger or Certificate of Ownership and Merger has been duly filed in
the office of the Secretary of State of the State of Delaware. pursuant to Section 252 or 253 of the Delaware
General Corporation Law; and (3) executed Articles of Merger have been duly filed with the Department of

State of the Commonweaith of Pennsylvania. pursuant to Section 1927 of the Pennsylvania Business
Corporatiocn Law.

ARTICLE 2
Certatn Effects of the Merger

2.1 Certain Effects of the Merger. When the Merger becomes effective, the directors and officers
of Westinghouse immediately prior to the Merger shall be the directors and officers, respectively, of the
Surviving Corporation. The effcct of the Merger as of the Merger Effective Time shall be as provided in the
applicable provisions of the laws ol the Commonwealth of Pennsylvania and the State of Delaware.

2.2 Additional Elfects of the Merger. Without limiting the generality of Section 2.1, and subject
thereto. at the Merger Effective Time: the Constitueat Corporations shall be a single corporation which shail
be the Surviving Corporation and which shall possess all the rights, privileges, powers and franchises as well
of a public as of a private nature, and be subject to all the restrictions. disabilities and duties. of each of the
Constituent Corporations: the scparate vxistence of each of the Constituent Corporations, except that of the
Surviving Corporation, shall cease: all the property, real, personal and mixed, of each of the Constituent
Corporations, and all debts due on whatever account to any of them, including subscriptions for shares and.
other choses in action belonging (o0 any of them. shall be deemed to be transferred to and vested in the
Surviving Corporation. without further action: and all property, rights, privileges, powers and franchises, and
all and every other interest shall be thereatter as effectually the property of the Surviving Corporation as they
were of the several and respective Constituent Corporations. and the title to any real estate, or any interest
therein. vested by deed or otherwise in anv of the Constituent Corporations shall not revert or be in any way
impaired by reason of the Merger; but all rights of creditors and all liens upon any property of any of the
Constituent Corporations shall be preserved unimpaired, and all debts, liabilities and duties of the respective
Constituent Corporations shall thenceforth attach to the Surviving Corporation, and may be enforced against
it to the same extent as if said debls. liabilities and duties had been incurred or contracted by it; any claim
existing or action or proceeding pending by or against WCC or WFSI may be prosecuted to judgment as if
the Merger had not taken place or the Surviving Corporation may be proceeded against or substituted in
their respective places; any taxes, penalties and public accounts of the Commonwealth of Pennsylvania,
claimed against WCC or WFSI but not settled. assessed or determined prior to the Merger, shall be settled,
assessed or determined againsi the Surviving Corporation and, together with interest thereon, shall be a lien
against the franchises and property. both real and personal, of the Surviving Corporation.

23 Further Actions. (a) If any party hereto shall 50 request prior to the Merger Effective Time,
the party to whom the request is made will from time to time and at any reasonable time execute and deliver
to the requesting party such other and further documents, instruments and assurances and take such other
actions as may be reasonably necessary, appropriate or convenient in order to carry out the purpose and
intent of this Agreement and the transactions contemplated hereby.

(b) If, at any time after the Merger Effective Time, the Surviving Corporation shall
consider or be advised that the execution and delivery of any further conveyances, agreements, documents,
instruments or assurances or the taking of any other actions may be necessary, appropriate or convenient to
(i) vest, pericet or confirm, of record or otherwise, in the Surviving Corporation, title to and possessioa of
any property, rights, privileges, powers and franchises of WCC and WFSI acquired or to be acquired by
reason of, or as a result of, the Merger or (ii) otherwise carry out the purpose and intent of this Agreement
and the transactions contemplated hereby, WCC and WFSI and their respective officers and directors shall
be deemed to bave granted hereby 1o the Surviving Corporation an irrevocable power of attorney to execute
and deliver all such documents, instruments and assurances and to take all actions necessary, appropriate or
convenient to vest, perfect or confirm title to and possession of such property, rights, privileges, povve:s‘%;d .

. 13
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franchises in the Surviving Corporation and otherwise to carry out the purpose and intent of this Agreement

and the transactions contemplated hereby, and the officers and directors of the Surviving Corporation are
hereby fully authorized in the name of WCC and WFSI or otherwise to take any and all such actions.

ARTICLE 3
Effect on Stock of the Constituent Corporations

3.1 Effect on WCC and WFS] Common. At the Merger Effective Time, all issued shares of WCC
Common and all issued shares of WFS] Common, whether or not cutstanding, immediately prior to the
Merger Effective Time shall be cancelied and retired and all rights in respect thereof shall cease to exist,
without any conversion thereof or any payment with respect thereto or in exchange therefor.

32 Effect on WCC Preferred. Each share of WCC Preferred issued and outstanding immediately
prior to the Merger Effective Time will be cancelled and retired, and (other than shares of WCC Preferred
held by persons who properly perfect their appraisal rights pursuant to Section 262 of the Delaware General
Corporation Law) will be converted automatically into the right to receive an amount of cash equal to
$106.500 per share in the case of Cluss B WCC Preferred and $115,000 per share in the case of Class C
WCC Preferred. plus in each case an amount of cash equal to dividends on such Preferred Stock at the rate
currently set therefor to the extent unpaid for the period ending at the Merger Effective Time, without
interest therean. Thereafter. the holders ol certificates for shares of WCC Preferred shall cease to have any
rights as stockholders of WCC {cxcept such rights, if any, as they may have pursuant to Section 262 of the
Delaware Generat Corporation Law).

3.3 Effect on Stock of Westinghouse. At the Merger Effective Time, each share of Westinghouse
Common and cach share of Westinghouse Preferred issued at such time shall continue to be one share of
Common Stock, par value $1.00 per share. and one share of Preferred Stock, par value $1.00 per share,
respectively, of the Surviving Corporation.

ARTICLE 4
WCC Preferred Stockholder Approvai

Westinghouse, WFSI and WCC acknowiedge that this Agreement may be submitted to the WCC
Preferred stockholders for approval and adoption by such stockholders pursuant to Section 10(d)(ii) of the
Certificate of Designation for the WCC Variable Term Preferred Stock, being a resolution adopted by
WCC’s Board of Directors pursuant to and incorporated in Article FOURTH of WCC’s Certificate of
Incorporation. WCC shall use its best ettorts to obtain the adoption and approval of this Agreement by the
holders of a majority of the outstanding shares of WCC Preferred. As soon as practicable, WCC agrees to
solicit consents to such adoption and approval or to call a special meeting of WCC Preferred for the purpose
of voting on adoption and approval of this Agreement,

ARTICLE §
Termination and Deferral

3.1 Right of Westinghouse to Terminate. Westinghouse shail have the right to terminate this
Agreement in the event any one or more of the following shall have occurred at or prior to the Merger
Effective Time notwithstanding each party’s best efforts and after such extensions of time for performance as
are reasonable under the circumstances.

5.1.1 Any of Westinghouse, WFSI or WCC shall have been preveated from
performing one or more of its material obligations or agresments required by this
Agreement, the Pennsyivania Business Corporation Law, or the Delaware General
Corporation Law to be performed by them at or before the Merger Effective Time.

5.12 Any of Westinghouse, WFSI or WCC shall not have received all orders,
conseats or approvals, governmental or otherwise, which are required by law or adﬁsabié?

PIMAIN Doc: 6850.1 3
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permit the consummation of the Merger and to permit or enabie the Surviving Corporation
to succeed. at the Merger Effective Time, to all or any material part of the rights, privileges,
assets. liabilities and obligations of any of the Constituent Corporations, or to conduct, at or
after the Merger Effective Time, all or any material part of the business or activities
theretofore conducted by any of the Constituent Corporations.

5.1.3 The bolders of at least a majority of the shares of WCC Preferred
outstanding and entitied (0 vote on or consent to the Merger shall not have voted in favor of
or consented to the adoption and approval of this Agreement.

5.1.4 Anv action or proceeding shall have been instituted before any court or
governmental agency ("Proceeding) to enjoin, restrain or probibit, or seeking damages
material to WCC. WFSI or Westinghouse with respect to, this Agreement or the
transactions contemplated hereby or such Proceeding or any other occurrence would, in the
reasonable judgment of Westinghouse, make it tnadvisable to consummate the Merger in
whole or in part.

32 Deferral. Notwithstanding approval of this Agreement by the WCC Preferred stockholders,
the consummation of the Merger mav b deferred for such period of time as may be required in order to
obtain necessary or desirable consents or 1o satisfy any conditions otherwise set forth in this Article 5.

53 Effect of Terminauon. In the event this Agreement is terminated as provided in this
Article 5. this Agreement shall forthwith become wholly void and of no effect and there shall be no liability
on the part of any party hereto or any ol their respective directors, oificers, employees, agents,
representatives, independent contractors or stockholders.

ARTICLE 6
Miscellaneous

6.1 Notices. All notices and other communications required or permitted hereunder shall be in
writing and. unless otherwise provided in this Agreemeat, shall be deemed to have been duly given when
delivered to the addressees at the addresses specified below:

If to Westinghouse. 1o:

Office of Chairman

Westinghouse Electric Corporation
11 Stanwix Street

Pittsburgh, Pennsvlvania 15222

With a copy to:

Office of General Counsel
Westinghouse Electric Corporation
11 Stanwix Street

Pittsburgh, Pennsylvania 15222

If to WFSL, to:
Westinghouse Financial Services, Inc.

One Oxford Centre
Pittsburgh, Pennsylvania 15219

m
3

J

J

:

b3 'F, m?
Attention: Chairman :

PIMAIN Doc: 6850.1 4



With a copy to:

Vice President - Law

Westinghouse Financial Services, Inc.
One Oxdord Centre

Pittsburgh, Pennsyivania 15219

If to WCC, 10:

Westinghouse Credit Corporation
One Oxford Centre
Pittsburgh, Pennsyivania 15219

Attention: Chairman
With a copy to:

Vice President - Law
Westinghousc Credit Corporation
One Oxford Centre

Pittsburgh, Pennsvivama 15219

0.2 Counterpanis. This Acrcement may be executed simultaneously in one or more
counterparts each of wiich shall be deemed an original, but all of which together shall constitute one and the
same Instrument,

63 Headings. The headings of articles and sections herein are for convenience of reference:
only, do not constitute a part of this Agreement. and shall not be deemed to limit or affect any of the
provisions hereof.

6.4 Variation and Amendment. This Agreement may be varied or amended. at any time prior’
to the Merger Effective Time. by action of the respective Boards of Directors of Westinghouse, WFSI and
WCC: provided, that subsequent to the adoption and approval of this Agreement by the WCC Preferred
stockholders as provided in Article 4. no such variation or amendment of this Agreement shall affect the
rights ol the WCC Preferred stockholders in a manner which is materially adverse to such stockholders
without resubmission for adeption or approvai.

6.5 Governing Law. This Agreement and the transactions contemplated hereby shall be
governed by and construed in accordance with the laws of the Commoawealth of Pennsylvania.

6.6 Complete Agreement. This Agreement contains the complete agreement among the parties
hereto with respect to the Merger and supersedes all prior agreements and understandings with respect to
the Merger.

6.7 Binding Effects, Benefits. This Agreement shall inure to the benefit of and be binding upon
the parties hereto and their respective successors and assigns; provided, that nothing in this Agreement,
expressed or implied, is intended to confer on any person other than the parties hereto or their respective
successors and assigns any rights. remedies, obligations or liabilities under or by reason of this Agreement.

PIMAIN Doc: 6850.1 5
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' IN WITNESS WHEREOQF, each of the parties hereto has caused this Agreement to be executed on
its behalf and attested to by its respective officers thereunto duly authorized, all as of the day and year first

above written.

At

Assistant Secretary
[Corporate Sealj

Atiest:

. Secretary

[Corporate Seal)

Attest:

e Vol

« .- Secretary
[Corporate Seal}

PIMAIN Do 6580.1

WESTINGHOUSE ELECTRIC CORPORATION

o L. Clopmen

4
Title:  Vice President and Treasurer

Date: As of April 7, 1993
WESTINGHOUSE FINANCIAL SERVICES, INC.

S a2 N

Title: Chairman and Chief Executive Officer
-y

Date: As of April 7, 1993

WESTINGHOUSE CREDIT CORPORATION

RS IR,

Title: Chairman an\ Chief Executive Officer

Date: As of April 7, 1993
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FIRST AMENDMENT TO
AGREEMENT AND PLAN OF MERGER

THIS FIRST AMENDMENT TO AGREEMENT AND PLAN OF MERGER
("Agreement”), dated as of April 7, 1993, is made and entered into by and among
Westinghouse Electric Corporation ("Westinghouse”), a Pennsylvania corporation,
Westinghouse Financial Services, Inc. ("WFSI™), a Delaware corporation and wholly-
owned subsidiary of Westinghouse, and Westinghouse Credit Corporation (“WCC"), a
Delaware corporation and wholly-owned subsidiary of WFSI (Westinghouse, WFSI and .
WCC being sometimes referred to herein as the "Constituent Corporations” and
Westinghouse as the "Surviving Corporation”),

WITNESSETH:

WHEREAS, Westinghouse, WFSI and WCC executed the Agreement and Plan of
Merger dated as of April 7, 1993;

WHEREAS, The Agreement and Plan of Merger require certain technical
amendments relating to the appointment of a statutory agent and certain statutory
citations which the Constituent Corporations agree to make; and

NOW, THEREFORE, the Constituent Corporations agree as follows:

1. Article I, Section 1.3 is amended to read:

"Effective Time of the Merger. The Merger Effective Time shall mean
5:00 p.m., Eastern time, on the day on which the last of the following shall

occur: (1} an executed counterpart or a conformed copy of this Agreement,
or a Certificate of Merger in lieu thereof, has been duly filed in the office of
the Secretary of State of the State of Delaware, pursuant to Section 252 of
the Delaware General Corporation Law; (2) an executed Certificate of
Merger or Certificate of Ownership and Merger has been duly filed in the
office of the Secretary of State of the State of Delaware, pursuant to
Section 252 of the Delaware General Corporation Law; and (3) executed .
Articles of Merger have been duly filed with the Department of State of the
Commonwealth of Pennsylvania, pursuant to Section 1927 of the
Pennsylvania Business Corporation Law."

2. Article VII is added and provides as follows:

"7.1 Service of Process. Westinghouse Electric Corporation agrees that it
may be served with process in the State of Delaware in any proceeding for-
enforcement of any obligation of Westinghouse Financial Services, Inc. and
Westinghouse Credit Corporation, as well as for enforcement of any
obligation of Westinghouse Electric Corporation arising from the merger,
including any suit or other proceeding to enforce the right of any
stockholders as determined in appraisal proceedings pursuant to Section 262 .
of the General Corporation Law of the State of Delaware in connection with
the merger, and said corporation irrevocably appoints the Secretary of State..
4 o
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of the State of Delaware as its agent to accept service of process in any such
suit or such other proceeding and a copy of such process shall be mailed by
the Secretary of State to Westinghouse Electric Corporation, Office of the
General Counsel, Westinghouse Electric Corporation, 11 Stanwix Street,
Pittsburgh, Pennsylvania 15222."

3. All of the other terms of the Agreement and Plan of Merger NOT amended
hereby remain unchanged.

IN WITNESS WHEREOF, each of the parties hereto has caused this Agreement to
be executed on its behaif and attested to by its respective officers thereunto duly
authorized, all as of the day and year first ahove written.

WESTINGHOUSE ELECTRIC CORPORATION

MW .

d Executi\}e Vice President
Date as of April 7, 1993

(Corporate Seal]

WESTINGHOUSE FINANCIAL SERVICES, INC.

7 R Ao,

Assistant Secretary Title: Chairman and Chief Executive Officer
Date: as of April 7., 1893

[Corporate Seal]
ATTEST: WESTINGHQUSE CREDIT CORPORATION
mn}(?ﬂ:\
Asslstant Secretary Title: Chairman and Chief Executive Officer
Date: as of April 7, 1993
[Corporate Seal}
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State of Idaho

CERTIFICATE OF CORPORATE STATUS
OF

WESTINGHOUSE CREDIT CORPORATION

[, PETET. CENARRUSA, Secretary of State of the State of Idaho, hereby certify that I
am the custodian of the corporation records of this State.

I FURTHER CER'i‘IFY That the records of this office show that the above-named
corporation was incorporated under the laws of Delaware and was issued a certificate
of Qualification in Idaho on May 7, 1956.

I FURTHER CERTIFY That the corporation’s authority to do business has not been
forfeited.

Dated: December 19, 1991

SECRETARY OF STATE

mex IT8% FﬂL{DDO?\

“Corparation Clérk -

By .
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TRANSFER AGREEMENT AND WATER SERVICE CONTRACT

THIS AGREEMENT, Made this 27/~ day of , 1987, between

HDI, Associates 1V, Limited Partnership{ aflimite partnership, and
bry Creek Developmant, Incorporated, an Tdaho corporation;

WITNESSETH: J

WHEREAS, HDI, Associates IV, Limited Partnership, has acquired
the rights, permits, licenses, exemptions, and other governmental
authorizations necessary to develop a hydroelectric project which
will utilize waters of Dry Creek, a stream located in Custer and
Butte Counties, Idaho; and
. WHEREAS, Dry Creek Development, Inc., constructed a diversion
structure on Dry Creek and an attached concrete canal in 1965, which
improvements are utilized to divert and convey the waters of Dry
Creek for irrigation purposéé; and

WHEREAS, Dry Creek Developmentlhlgc., financed the construction
costs of said diversion.structure aﬁd concrete canal with a loan
obtained from the Farmer’s Home Administration, which loan has an
outstanding balance of $59,535.82 and.is secured by a mortgage
encumbering said diversion strucﬁure and concrete canal} and

WHEREAS, Dry Creek Development, Iﬁc., possesses a fight—of-way
(easement) for the construction, operation, and maintenance of said
diversion structure and concrete canal, which was granted by the
- Bureau of Land Hanagement'on behalf of the fee owner of the real
property, the United States Government; and

WBEREAS, Dry Creek DeveloPmenf, Inc., possesses a right-of-way
(easement) for the construction, operation, andk@gigtenance of said

i
-:;.—'1?’2 E-1mn,
100y
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concerete canal, which was granted by the fee cwner of the real
property, the State of Idaho, and

WHEREAS, The diversion structure and concrete canal, which
was constructed by Dry Creek Development, Inc., are in need of
substantial repair or complete réplacement in order to properly
divert and transporf the waters of Dry Creek; and

WHEREAS, HDI, Associates IV, Limited Fartnership, desires to
utilize the existing Dry Creek diversion structure and make sub-
stanti&l improvements thereto as part of its Dry Creek hydroeléctric
project; and

WHEREAS, HDI, Associlates 1V, Limited-Pattnership, desires to
construct a burled steel plpeline, which will be connectedlto the
diversion structure énd will convey the waters of Dry Creek for
irrigaticon and hydroelectric purposes; and

WHEREAS, HDI, Associate;ﬁlv, Liq@@gq_Fartne;shib, desires to
utilize the rights-ocf-way (easements), previously granted to Dry
Creek Development, Inc., by the Bureau of Land Management and the
State of Idaho, for the construction, operation, and maintenance of
ﬁhe diversion structure improvements and the buried steel pipeline;
and ' |

WHEREAS, The Bureau of Land Management has required HDI,
Associates IV, Limited Partnership, to cover the existing Dry Creek
concfete canal as a condition of the assignment of the said right-
of-way (easement) from Dry Creek Deveiopment, Inc., to HDI, Associ-
ates 1V, Limlted.Partnership, which conditibn has been incorporated
as part of the Federal Energy Requlatory Commission exemption from

licensing for the Dry Creek hydroelectric project; and ..
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WHEREAS; The.Farmer's Home Adﬁinistration has refused to release
the mortgage encumbering the Dry Creek diversion structure and
concrete canal unless HDI, Associates IV, Limited Fartnérship, énd
Dry Creek Development enter into a2 water delivery contract, which is
acceptable to the Farmer’s Home Administration; and

WHEREAS, Dry Creek Development, Inc., desires to enter into a
water delivery contract with HDI, Assoc;ates v, Limited Partnership,
which is acceptable to the Farmer’s Home Administration; and

WHEREAS, Dry Creek Developmeht, Inc., desires to convey, Lrans-
fer, and assign to HDI, Associates IV, Limited Partnership, the
rights-cf-way (easements), previously granted to Dry Creek Develop-
=ent, Inc.,'by the Bureau of Land Management and the State of Idaho;
and _

. WEEREAS, Dry Creek Development, Inc., desires to convey the Dry
Creek diversion structure and concrete canal to HDI, Associates IV,
Limited Partnership; o ‘

NOW, THEREFORE, In consideration of the mutual and dependent
stipulations and convenants herein contained, it is hereby mutually
agreed by and between the parties as follows:

1. DPcy Creek Development, Inc., hereby transfers, conveys,
grants, and assigns to HDI, Associates IV, Limited Partnership, and
its successors in interest, all of its'right, title, and interest in
the bry Creek"diversion structure and concrete canal owned by Dry
Creek Development,‘rnc., and the righEs-of—way (easements) for sald
structures, préﬁiously granted to Dry Creek Development, Inc., by the

Bureau of Land Kanagement and the State of Idaho, for which HDI,

Vo,
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'7 Associates IV, Limited Partnership, agrees to pay Dry Creek Devclop-

| ment, Inc., $1.00 (one dollar) U.S. currency and other valuable
consideration, which consideration is hereby acknowledged by the
parties.

2. HDI, Associates 1V, Limited Fartnership, agrees to con-
struct, operate, and maintain improvements to the Bry Creek diversion
structure and a buried steel pipeline, which will convey the waters
of Dry Creek to a discharge point in Wet Cfeek, after the waters have
been used to generate hydroelectric power.

3. ~ HDI, Associates IV, Limited Partnérship, agrees to convey
the waters of Dry Creek through the transferred diversion structure
and buried steel pipeline and discharge said waters into Wet Creek
from March 15 through Novémber 15 of each year, so that said waters
o~can be used for irrfigation purposes by the shareholders of Dry Creek
- pevelopment, Inc. This obligation shall commence only after the
construction of the buried steel pipeline is complete. Prior to that
event, HDI, Associates 1V, Limited Partnership, agrees to convey the
waters of Dry Creek through the transferred divérsion structure and
concrete canal, and discharge said waters into Wet Creek from
Karch 15, 1987, until the buried steel pipeline is operational.

4. Dry Creek Development, Inc., in exchange for the water
delivery describedrabove in paragraph 3, agrées_to pay a water
delivery fee, payable on or before March 1 of each year. The fee
shall be $13,515.00 for each‘of the years 1987-1990. The total water
delivery fees shall not exceed the total of $59,535.82 plus any '
accrued interest owed to the Farmer’s Home Administration by Dry
Creek Development, Inc. The vater delivery fee forjiSéf“Eﬁa;%§?p in
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the amount of the balance of the Farmer’s Home Administration loan
and ghall be payable on or before Januaty‘l, 1891. In lieu of
payment of such water delivery fees to HDI, Asso¢iates 1v, Limited
Partnership, such payments shall be made t§ tha Farmer’s Home |
Administration in said amounts to be applied as payments on said loan
and upon receipt thereof by Farmer’s Home Administration shall
constitute satisfaction of the payment of water delivery fees
hereunder. to the extent of such payment amount. After the Farmer's
Home Administration loan has been fully repaid, no further water
delivery fees shall be required.

5. Dry Creek Development, Inc., agrees that BEDI, Associates IV,
Limited Partnership, shall have the right to terminate the delivery
of water through the transferred diversion ;tructure and concrete

‘canmal or the buried steel pipeline to the discharge peint in Wwet.

- Creek, for the irrigation use of Dry Creek Development, Inc., or its

shareholders,-if the water deliverfrfé;s.are noﬁ paid in the manner
and in the amounts specified in paragraph 4 above.

6. Dry Creek Deveicpment, Inc., also agrees and consents to the
assignmeht to the Farmer’s Home Administration by BDI, Associates IV,
Limited Partnership, of the rights of termination, contained in
paragraph 5 of this contract, and of the water delivery fees,
described in parégraph 4 of this contract..

7. Dry Creek Development, Inc., retains no responsibility
or liability pertaining to the fencin§ which hoide:s the sides of
the concrete canal. |

B. HDI, Associates IV, Limited Partnership, agrees to

continue to discharge water into Wet Creek from Haggﬁ*igzthgogggﬁ
PR %)
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Novemnber 15 of each year duringrperiods when the power~generating
facilities are not in operation. This provision is subject to the
water delivery fee payment requirements contained in paraqraphs 4,
5, and & above.
| 9, Dry Creek Development, Inc., agrees and consents that HDI,
Associates IV, Limited Partnership, may assign this agreement, as a
collateral assignment, to a financial institution of its choice, for
the purposes of fiﬁancing the development costs of Fhis project.
10. HDI, Associates IV, Limited Partnership, agrees that all
right, title, and interest in the rights-of-way (easements) and
the diversion structure, herein granted, conveyed, and trans-
ferred to it by Dry Creek Development, Inc., together witﬁ the

buried steel pipeline to be constructed by HDI, Associates IV,

e Limited Partnership, shall automatically revert and vest in‘D;y

Creek Development, Inc., 1f HDI, Associates IV, Limited Partner-
ship, provides Dry Creek Developmégé;ylhc., with express writfen
notice that it has perwmanently abandoned the Dry Creek hydro—
electric project. In no event shall such reversion occur prior
to the full repayment of the Farmer'’s Home‘Administration Loan as
described in paragraphs 4 through 6 above.

"IN WITNESS WHEREOF, The parties hereto have caused this Agree-

ment to be executed the day and year first above written.

HDI, ASSOCIATES IV, LIMITED PARTNERSHIP
By HDI-Idaho, Inc., General Partner

By

Donnie R, Pope, vicg/ President
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DRY CREEK DEVELOPHMENT, INC,
BOARD OF DIRECTORS

\ .

William Stauffer, Preside;h

Roiert Amy, Vice @Tesldent
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mien Mays, Boa em y{

W on 07 udl Vot %
Gevrge W%&Bie, Board Member

%r‘? &é{tley, Boarg r‘%;er
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For Offlce Use Only

$15 FEE Reco!pted by #ﬂ
" STATE OF 1DAHO  pate F-G. 57 (

DEPARTMENT OF WATER RESOURCES Recelpt £ 4/ /%5 &7
Vi

REQUEST FOR EXTENSION OF TIME

R rcesT° provide additional time In which to submit proof
Department of Water Resou ot bensficlal use for a water right permit

The tdaho Department of Water Resources will consider this form as a request that the permit holder(s) be granted
an additional perlod of time In which to complets development of a water right under the provisions of Sectlon
42=204, Idaho Code,

Permit No, 33-7089

Nama(s) of Paermit Holder: HDI, Associates IV, Limited Partnership

Post Offlce Address: 10394 West Ch;:itfiEld Avenue, #108

Littleton, Colorado 80127 ___Telephone No. ____303-973-0951

Date Proof 1s Dus: October 1, 1987

Describe what work has been completed toward the development of thls water right: See gghibii: A, paragraph 1.
(This must be tilled out! |f no work has been completed, show "none",)

Costing $S€e Exhibit A,
paragraph 1
The permit holder{s) has besan unable to complete the remalnder of the work for the following reasons:

See Exhibit A, paragraph 2

Permnit holder(s) request an extension to March 6, » 1992 . __’KQM / @l&/
{1 yr. minimum) {Signature) .
*)F OTHER THAN PERMIT HOLDER,
FEE: 315,00 POWER OF ATTORNEY MUST BE SUPPLIED.

|
ACTION OF THE DEPARTMENT OF WATER RESOURCES F%F ﬁgg'ﬁ'}%il&% EB

IT IS HEREBY ORDERED that the above request for extension of time be APPROVED and the time mth}
which to submit proof of beneficial use is extended to October 1, 1989. MAR 2 0 190

Signed tnis day of March , 1987

CH1ef Operations Bureau




{Boady

’ MAR 0 6 1987
EXHIBIT A Department of Water Resources
1. The preexisting diversion dam, lcocated at the upstream

portion of the Dry Creek Development Company irrigation ditch,
has been completely rebuilt, Additionally, headworks for the
burried steel penstock at the diversion dam have been con-
structed. Approximately 200 cubic yards of concrete was utilized
in this construction.

Additionally, approximately 4,000 linear feet of 40 inch
interior diameter penstock has been installed. The remaining
steel pipe for completion of the project has been ordered, at a
cost of approximately two million dollars. Installation of the
remaining pipe will resume as soon as weather conditions at the
project site permit.

Up to the date of this request, in excess of $310,000 has
been expended for materials and labor for the improvements which
have been constructed.

2. A number of factors have interfered with completion of
the remainder of the work prior to the date for proof of benefi-
cial use. These factors are described as follows:

{1} Easement across state land for penstock not granted
until February 23, 1987 (Exhibit B hereto). This prevented
construction of the penstock across state land until the
spring of 1987.

(2) The short construction season at the diversion dam
and along the penstock route. The elevation at the site of
the diversion dam exceeds 6,000 feet, and the remaining

elevations along the penstock route are in the 5,000 to

sxns1r A - 1 MILRERLMED

MAR 2 0 198/
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6,000 feet range. Consequently, the severe winter weather
conditions prevent construction activities until the late
spring, i.e.,, May or June. This factor, coupled with the
need to utilize the diversion dam until October 15 of each
year for diversion of irrigation water into the Dry Creek
Development Company concrete irrigation ditch prevented
construction except for a few number of weeks during the fall
of 1986.

(3) Delays have been encountered in the acquisition of
required real property interests from private property
owners. (Copies of the pertinent deeds and easement docu-
ments regarding these property interests are attached as
Exhibit C hereto.) Because these properties were encumbered
by outstifding mortgages, approval of the Farmers Home
AdministrégyaﬁTmthg%federal Land Bank, and the state of Idaho
have also been requirégTth?Jal approval from the Federal
Land Bank to one of these transfers is still pending. These
delays have contributed to the delays in construction of the
steel penstock and powerhouse.

(4) The turbines for the generating facilities are
being manufactured by Gordon Gilkes and Company, located in
Kendal, England. Delivery date for the turbine is presently
scheduled for September 14, 1987. It is possible that delays
in this delivery date may arise.

(5) The electrical generator for the project is being
manufactured by Ideal Electric Company, located in Cleveland,

Ohio, and is not scheduled for delivery until October 19,

VICROFILMED

MAR 2 0 18/
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1987. While the permit holder is attempting to accelerate
that delivery date, no firm commitments to accelerate

delivery have been provided by the manufacturer.

WICROFLMED

MAK 2 0 190/
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| WATER RIGHT SPLIT ‘

SUMMARY
- ACTION RIGHT NO. . NAME  AMOUNT CFS
Original Permit 33-7089 Dry Creek Development Inc.- 18.0 cfs
Full Assignment Rick & Rob Stauffer 18.0 cfs

Howe, Idaho 83244

Full Assignment HDI Associates IV 18.0

MICRIFILMED

MAK 9 § 195/



Szte of aho .

Depariment of Water Resources

ASSIGNMEINT OF PERMI

Rick Stauffer

LdaD s D) Stanffer, Tno , hereby assign to

of 10394 W. Chatfield avenue, #108, Littleton, Colorado 80127

5
z &

w

= 7

O

Made this
Smweof B

County of

AGdress

Al my right, dtle, and interest in and to Permit No. 33~7089

w appropriate the public waters of the S=zte of Idaho.

The {ollowing described portion of myv right, tite, and interest in and w Perm:t

No. w apprropriate the public waters of the Sate of Ida.ho.

ey

(Describe that porgon of the permit being 25signed by listing the acreage wit
ezch :0acre subdivision, the point of diversion and the 2mount of water in

ieet per second ior direct diversion, or acre feet for storzge)

.y
- bt
~arna
LU

‘l

/27 day of _ fDpuspngion s ' 18l .

ership

SpOUsSE 0l Permi?%’ ower

a7
}

4
Cr this _/‘2:3 day of Mﬂb , 19 i@ , persorallv

appezreqd befcre me the signer(s) of tbe above instrument, who duly acknowledged 10 me

thzt bhe (she) (they) executed the same,

sezl

’szméa A /@A_/

JDJC "ESIC..D.Q ax

My cpmmission expires:

e MICROALMED

MAR 9 0 It/ 3

[ TR



. Stave of Kaho .

Dempariment of Water Resources

ASSIGNMENT OF PIRMIT

Rob Stauffer

I, dha D & D Stanffer, Tne~ . hereby assign to HDT Associates TV, Timited Partpership
of 10394 W. Chatfield Avenue, #108, Littleton, Colorado 80127
Acdress
=
= X7 All my rigbt, ttle, and interest in and to Permit No., 33-~7089
- o appropriate the public waters of the State of kaho,
Iy
= /7 The following described portion of my right, dtle, and interest in and o Permit
) No. o aprropriate the public waters of the State of Idaho.

(Describe that poruon of the permit being assigned by listing the acreage within
ezch 40acre subdivisijon, the point of diversion and the 2mount of water in subic
ieet per second fur direct diversion, or acre {eet for sicrage)

Made this_\ D dayol ) ocismdeen 10 Z

f:pouse 01 PErImil nolaer

Smate of Idaho _ )
County of

\ gs. o '
Oz tohis /Cg) day of_%mm , 18 dZé , persomally

appezred before me the signer(s) of the above ingtmument, who duly acinowledged 1o me

tet he (she) (they) executed the same.

sezl

i R F wﬁmﬂ]

MAR 2 0 I9g/

-
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33- 7089

Fprm 206 /206 . Siate of ldaho
4/B5 Department of Water Resources

AFFIDAVIT FOR WATER RIGHTS TO BE-
FOR POWER PURPOSES |t

A. Establishment of Residency: [Complete erther 1, or 2}
1. Individual Applicant or individual Members of 8 Partnership:

L

tname) ’ feny;,

County of . State of Idaho, being duly sworn, do hereby

certify that | am & bona fide resident of the State of idaho,

2. é%gartnership:

y, _David B. Lincoln of Boige
{name;j fenyl.

County of AGa . State of lgaho, being duly sworn, depose

and say: That | am the designated registered agent of the HDT_RAssociates TV, Timited Partnerchip

: that 25 such | am in charge of the registered office

iname of corporalon)

of the said curp%gsgn 120, requlremﬁv Semon%b-gﬁz idaho Code, at __Boise

femy)

igaho, wherein are kept the eer-papa&e—:ecords required by Section ger'-u--::&.—ldaho Code: and that HDT Associatas It

Limited Partnership, ___ isa %anpn:gg'ag quauﬁlé-ﬂ%%o business in the State of idaho under the laws

{name of corporatan

of the State of Idaho.
B. Ownership of Faciiities: (7o be completed for hydroppwer projects onfy)
The hydropower tacility 10 be developed pursuant to the attached Application for Permit
[0 Will not utilize existing man—.made‘ irrigation tfacilities such as a dam or a canal.

O will utilize existing man-made irrigation facilities such as a dam or a canal, and permission of the owner is
documented in an affidavit attached hereto.

{check one)

B will utilize existing man-made irrigation facilities such as a ora canal and the owner of the facilities is5=

signee-otthis-afiigavit HDT Associates IV, Limit

State of Idahe w )
County of &4 ) Ss.
ol

On this day of /EA it/ .18 ﬁ personally appeared before me
the signer{s) of the above instrument, who duty acknovﬁguged 10 me that he {she) (they) executed the same.

; L 5] /%szffj

Noiary Pubiic resiging at

sea/ 7/}///0
My commission expires: ' hl .‘
#//2 /727 WiGRUH /

T
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CERTIFICATE

HDI ASSOCIATES IV, LIMITED PARTNERSHIP

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho,

hereby certify that I am the custodian of the 1imited partnership

R e R T

records of this State.

f
|

I FURTHER CERTIFY That the records of this office show that

I

1
|

HDI ASSOCIATES IV, LIMITED PARTNERSHIP, an Idaho limited partnership,
filed a certificate of limited partnership in this office on the 2nd
day of October, 1986 and that the certificate of Timited partnership

has not been canceled.

Dated: October 8, 1986

L
SECRETARY OF STATE
oy (Jni Lo Jebhan

MICROFILMED

| 190/
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IN THE MATTER OF: ) ’ } @:uw
Dry Creek Developmsnt, In-:)), AFFIDAVIT g 1
);
)
)
)
)

Howe, Idaho 83244 AUG 16 1983

Department of Water Resourceg
Eastern District Office

State of Idaho
County of Butis

Emlen G, Mays, President being first duly aworn, . . -

VS B !

AR U Cond

deposes and says: Follewing a Board of Directors meeting of P L
Dry Creek Davelopment, Inc,, it was decided and agreed upon BUY . L

' I : b
to transfer the energy permit for 18 cfs (gran‘bed under  Ueudifiuat gt Patit Bewere

permit # 33-7089) to Rick Stauffer and Rob Stauffer, It

was further agreed to comply with certasin provisions listed

under seperate cover,

TR

) Wj%%’

Subscribad"ﬁ sworn to before me this [2 .day of




Form 205/206 T
27181 . . Ident. Nof 33-7089

STATE OF IDAHO
DEPARTMENT OF WATER RESOQURCES
AFFIDAVIT FOR WATER RIGHTS TO BE USED
FOR POWER PURPOSES

A. Establishment of Residency: (Complete either 1, or 2).

1. Individual Applicant or Individual Members of a Partnership:

¥,We, Rick and Rob Stauffer of Howe ;
{name) ' (city)
county of Butte , State of Idaho, being duly sworn, do

hereby certify that I am a bona fide resident of the State of Idaho.

2. Corporation:

1, - of ' s
{name) (city)

County of . , State of Idaho, being duly sworn, depose

and say: That I am the designated registered agent of the

: that as such I am in charge of the registered

{name of cotporation)
office of the said corporation as required by Section 30-1-12, Idaho Cede, at

Idaho, wherein are kept the corporate records required

(city)

by Section 30-1-52, Idaho Code: and that

{name of corporation)

is a corporation qualified to do business in the State of Idaho under the laws of
the State of Idaho.

B. Ownership of Facilities: (To be completed for hydropower projects only)

The hydropower facility to be developed pursuant to the attached Application for
Permit:

[::3 Will not utilize existing man-made irrigation facilities such as a dam or a
canal.

Will utilize existing man-made irrigation facilities such as a dam or a camnal,
and permission of the owner is documented in an affidavit attached hereto.

3
=
[=}
A
(q.j
=
<
S

Will utilize existing man-made irrigation facilities such as a dam or a canal
and the owner of the facilities is the signee of this affidavit.

d

N
Applicant

State of Idaho ) )
County of y S8
Oon this // Z'é day of @M/ , 19 H , personally

appeared before me the signer(s) of the above instrument, who duly acknowledged
to me that he (she) {(they) executed the same.

Notary Public residing at¥

seal ﬁ_éz?/aé Do s

My commission expires:

é_,/g‘:‘/;g:




Forr;1 202 , ‘ | 83 7088

ldent., No.
3/78 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT  APPROVED

To appropriate the public waters of the State of Idaho

1. Name of applicant _Dpry Creek Development Inc. Phone _747-3461
Past office address Howe, Tdaho 83244
2. Source of water SUpplY _pry Creek which isa tributary of _1irrle Lost River

3. Location of point of diversion is _NE Vof  ww % of Section 33 Township 19 j

Range 25 E. B.M. Custer County, additional points of diversion if any:

4. Water will he used for the following purposes:

Amount 18 for Power purposes from 1 June 1@ 31 October {both dates inclusive)
{cfs or aope-fect-por-aRRUAY)
Amount for purposes from to {both dates inclusive}
{cfs or acre-feet per ghnum)
Amount for purposes from to (both dates inclusive)

(cfs or acre-faet per annum}

Amount for purposes from to {(both dates inclusive)
{cfs or acre-fest per annum)

5. Total quantity to be appropriated:

a. 18 cubic feet per second and/or b. acre-feet per annum,

8. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. Dry Creek ditch, 10 miles long, 6 feet

wide, with six Pelton wheel sites. 750 feet of vertical drop over the length of

the ditch.
b. Height of storage dam feet, active reservoir capacity acre-feet; total reservoir
capacity acre-feet, materials used in storage dam:
Period of year when water will be diverted to storage o inclusive,
{Month/Day) {Month/Day)
¢. Proposed well diameter is inches; proposed depth of well is feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial

use is 5 vears (minimum 1 year — maximum 5 years).

- 8. Description of proposed uses: SW NW 19
a. If water is not for irrigation: SE SW : 28
{1) Give the place of use of water: sg Y% of SE % of Section 33 Township 10 N,
sw SW 13, T.10N., R.25E.
Range 26 E. B.M. NW sw 15 " "
. NW SW 20 " "
(2} Amount of power to he generated: 171 .1 horsepower under 750 feet of head.

{3) List number of each kind of livestock to be watered

o

=y T .
&‘% Name of municipality to be served , or number of families to be
.%i“ supplied with domestic water

(5} If water is to be used for other purposes describe:
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11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.
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Smle:%ches equal 1 mile,

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho as herein set forth,

{Applicant) . ’ ‘ 7
rf Crich prepietic
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Fogt}!gffﬁ . » ‘ ‘ Ldent. No.F. 3= Zﬁﬁ

STATE OF IDAHO i
DEPARTMENT OF WATER RESOURCES
AFFIDAVIT FOR WATER RIGHTS TO BE USED -
FOR POWER PURPOSES A 10 1981

& -,':}.“; R

Ownership of Facilities: (To be completed for hydropower projects only)
The hydropower facility to be developed pursuant to the attached Application for
Permit:

[::] Will pot utilize existing man-made irrigation facilities such as a dam or a
canal.

]

Will utilize existing man-made irrigation facilities such as a dam or a canal,
and permission of the owner is documented in an affidavit attached hereto.

{check one)

EEET Will utilize existing wman-made irrigation facilities such as a dam or a canal
and the owner of the facilities is the signee of this affidavit.

(At y (s ms, o A,
&7/;¢J£éim é? jazﬁéiﬁ??éfﬁw. ¢

Applicant -

State of Idaho )]
County of ﬁuﬂ' {o )y 58

On this 5{ day of ZﬁZ;(g?gzdgfi , 19 ji/ , personally

appeared before me the signer(s) of the” above instrument, who duly acknowledged

to me that he (she) (they) executed the same.

@dW"ﬁNJ /K / 5 ﬂ—d/h
J oj???’Publlc residing 4t Vs
seal
L

Mts#’{ t\%/ LA

My commission expires:







. o

AFFIDAVIT OF PUBLICATION

State of Idaho. County of Custer, ss:

Publisher of the Challis Messenger,
a weekly newspaper, published at
Challis, Idaho. do solemnly swear
that the notice hereto attached and
made a part hereol, was published
in the rvegular and entire issue of
the Challis Messenger for 3” .........

consecutive weeks, commencing with
<0

the issue dated ..J.i.-:(ﬁ.".',}.} ............ ,
19, £ and/ending with the issued

Subscribed
me thisd(o . day of A
19.7(. L
Nofary Public, resfding at Challis,

[
..... %Aje AT,

and sworn to  helore

2

Idaho. My commission expires on

-

NOTICE OF APPLICATION
FOR WATER RIGHT . -
Notice is hereby given that -
the following application (s}
Kave been submitted for per-
mit to appropriate the public
waters of the State qf Idaho:
- .. 337089 .
DRY CREEK DEVELOP-
MENT INC.
HOWE, IDA 83244 ‘
Source: DRY CREEK tribu-
tary to LITTLE LOST RIVER
Date Filed: 02/06/1981
. Amount: 18.00 CFS
Diversion Point: NENW Sec
31T 10N R 25E, CUSTER Co.
Use: POWER ({(18.00 CF3)
from 06/01 to 10/31 .
Place of Use: SWNW Sec 19

T 10N R 26E SESW Sec 28 T 10N

R 26E SESE Sec 33T 16N R 26E
SWSW Sec 13 T 10N R 25E
NWSW Sec 15 T 10N R 25E
NWSW Sec 20 T 10N R 25E -
Diversion Means, DITCH &

'PELTON WHEELS.

If issued, the permit(s) wiil
be subject to all prior water
rights. Protests against the’
granting of any permit must be

filed with the Director of the
Idaho Department of Waler
.Resources; 150 Shoup Ave.,
Idaho Falls, Idaho 83401 on or

before MARCH 9, 1918.

'C. STEPHEN Al LRED -
.Director Y :
‘pub. 2/19 & 2/26/81



Individual Owner . .

AFFIDAVIT TO LSTABLISH RESIDENCE

I, of County of

State of Idaho, being duly sworn, do hereby certify thrat I am a bona fide resident

of the State of Idaho,

/s/

Subscribed and sworn to before me this day of , 19

/s/
Notary Public
Residence
My Commission expires

NOTE: This permit 1s issued subject to the provisions of 8, L. 1937, Ch. 142;
am, 1957, Ch, %6, (Idaho Code, Sections L2-205 to L2-210),

SHHEEHEHERERRN HHEERERR EEE
Corporation or Assoclaticn

AFFIDAVIT TO ESTABLISH RESIDENCE
OR QUALTIFICATSION TO DO BUSINESS UNDER THE LAWS OF

IDAHO,,.

1, George Woodie of __ Howe County of _p 4y
State of Idaho, being first duly sworn, depose and say:
That T am the designated statutory agent of the Lnc s
that as such T am in charge of the registersd officé of the sai s

, as provided by Section 30-143, Idaho Code, £t ,
Tdaho, wherein are kept the records provided by Ssction 30-1LL, Idaho Coﬁe, and
that is a lsgal ation qualified to do businass
in the State of Idaho under the laws of t[gs %tate of Idah

/5 s _ égﬂsée

“:; Subscribad and sworn to before me this g day of Febryary

19 31
' dfj‘@/ N
Notary Publi s ¢
Residenwm

My commission expires &//¢. 1~/
ra

NOTE: This permit is issued subject to the provisions of S, L. 1937, Ch, 1L2;
am, 1947, Ch, 66, (Idaho Code, Sections 42-205 to 42-210}.



State of Idfo (]
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
March 27, 2002 Director

DRY CREEK LLC
5203 S 11TH EAST
IDAHO FALLS ID 83404

RE: Change of Ownership for Water Rights 33-7089, 33-7154, 33-7181

Dear Water Right Holder(s):

The department acknowledges receipt of correspondence changing ownership of the
above referenced water rights to you. The department has modified its records to reflect
the changes in ownership and has enclosed computer-generated reports for your
records. Also enclosed is a receipt for the $75.00 filing fee.

Please note that as of July 1, 1996, water right owners are required to report any
change of water right ownership and any change of mailing address of the owner of a
water right to the department. Notice of the change must be provided to the
department within 120 days of the change. Change reporting forms are available from
any office of the department.

Please feel free to contact this office if you have any questions regarding this matter.

Sincerely,

U
Jeff Peppersack, Manager
Water Right Permits Section
JPkIt

Enclosures

Y T

MICHOT ™
w il

P
ST



State of 1d@o o
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
February 12, 2002 Director

DRY CREEK LLC
GAYLE A SORENSON
5203 SOUTH 11™H EAST
IDAHO FALLS ID 83404

RE: Change in Ownership for Water Rights 33-7089, 33-7181, 33-7154

Dear Ms. Sorenson:

The Department of Water Resources acknowledges receipt of your Notice of Change in
Water Right Ownership. Our review of your notice indicates that additional information is
required before we can process the change. The information required is indicated below:

/ Proof of Ownership: A quitclaim deed listing each of the water right numbers would
suffice. The Assignment of Water Rights you provided does not meet the Department
requirements for support documentation.

Because the Department cannot process the ownership change without proper
documentation, we will hold any action on your notice pending receipt of the necessary
information. If we do not receive the necessary information within 30 days we wili return
your notice and all attachments and your notice wili not be processed.

Please note that water right owners are required to report any change in water right
ownership and/or mailing address to the Department within 120 days of the change. Failure
to report these changes could result in a $100 Iate filing fee. Contact any office of the
Department or visit the Department’s homepage (http://iwww.idwr state.id.us) on the Internet
to obtain the proper forms and instructions. i

Please feel free to contact the Department if you have any questions.
Sincerely, \
Kari Lynn Townsend

Secretary

KLTk YT



RECEIVED
Dry Creek, L.L.C. )
5203 South 11th East FEB -6 2002

Idaho Falls, Idaho 83404 lapaﬂmemaW&tﬂmﬁ
Phone: (208) 522-806%

Fax: (208) 522-8223
e-mail: sorenson@ida.net

February 4, 2002

Ms. Kari Lynn Townsend
Department of Water Resources
1301 N. Orchard

Boise, ID 83720

Re:  Assignment of Water License Nos. 33-7089, 33-7181 and 33-7154
Dear Ms. Townsend:
Enclosed are the following:

Check in the amount of $75.00

Notice of Change in Water Rights Ownership

Assignment of Water Right

Articles of Amendment (amending Westinghouse Corporation and
Westinghouse Electric Corporation name to CBS Corporation)

5. Certificate of Merger of CBS Corporation into Viacom, Inc.

nelh el S e

We would appreciate your prompt attention to this matter. If you have any
questions or concerns, please feel free to call me.

Thank you for your assistance in this matter.

/@mly yours,
- ae (o

Gayle A. Sorenson
GAS/ptj

Encs.
C:My Documents\Word Perfect\Dry Creel\ Townsend. lir.wpd
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State of Ida’ .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. BOX 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOYERNOR

July 7, 1997 KARL J. DREHER
DIRECTOR

WESTINGHOQUSE ELECTRIC CORP

C/0 CHUCK STERN

FINANCIAL SERVICES UNIT

11 STANWIX ST RM 1188

PITTSBURGH PA 15222

RE: WATER RIGHT NOS. :33-07089/33-07154/33-07181
Dear Water Right Holders:

The Department of Water Resources (the Department) has issued the
enclosed licenses confirming that water rights have been
established in accordance with the permits referenced above. The
licenses are Preliminary Orders issued by the Department
pursuant to section €7-5243, Idaho Code. They can and will
become final orders without further action of the Department
unless a party petitions for reconsideration or files an

exception and/or brief as further described below:
PETITION FOR RECONSTIDERATTION

Any party may file a petition for reconsideration of a
preliminary order with the Department within fourteen (14) days
of the service date of this crder. The Department will act on a
petition for reconsideration within twenty-one (21) days of its
receipt, or the petition will be considered denied by operation
of law. Sees section 67-5243(3), Idaho Code.

EXCEPTTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a
preliminary order, (b) the service date of a denial of a
petition for reconsideration from this preliminary order, or (c)
the failure within twenty-one (21) days to grant or deny a
petition for reconsideration from this preliminary order, any
party may in writing support or take exceptions to any part of a
preliminary order and may file briefs in suppert of the party’s
position on any issue in the proceeding. Otherwise, this
preliminary order will become a final order of the Department.

If any party appeals or takes exceptions to this preliminary
order, opposing parties shall have twenty-one (21) days to
respond to any party’s appeal. Written briefs in support of or
taking exceptions to the preliminary order shall be filed with
the Department. The Department retains tne rlght to review the
preliminary order on its cwn motion. £ s



ORAT, ARGUMENT

If the Department grants a petition to review the preliminary
order, the Department shall allow all parties an opportunity to
file briefs in support of or taking exceptions to the preliminary
order and may schedule oral argument in the matter before issuing
a final order. If oral arguments are to be heard, the Department
will within a reasonable time period notify each party of the
place, date and hour for the argument of the case. Unless the

Department orders otherwise, all oral arguments will be heard in
Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other
matters filed with the Department in connection with the
preliminary order shall be served on all other parties to the
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days
of receipt of the written briefs, oral argument or response to
briefs, whichever is later, unless waived by the parties or for
good cause shown. The Department may remand the matter for further
ev1dent1ary hearings if further factual development of the record
is necessary before issuing a final order. The Department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the
order is effective fourteen (14) days after its issuance if
a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the
agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21)
days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this
preliminary order becomes final, any party aggrieved by the final
order or orders previously 1ssued in this case may appeal the final
order and all previocusly issued orders in this case to district
court by filing a petition in the district court of the county in
which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the

subject of the agency action-is located.



The appeal must be filed within twenty-eight (28) days of this
preliminary order becoming final. See section 67-5273, Idaho Code.
The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

Sincerely,

) 5 Ko

Shelley Wi Keen
Water Rights Supervisor

SK:klt

Enclosure



CERTIFICATE OF MAILING

I hereby certify that on the 7th day of July, 1997, I mailed a true
and correct copy, postage prepaiud, of the foregoing PRELIMINARY
ORDER (Approved License) to the person(s) listed below:

Water Right Nos. 33-07089/33-07154/33-07181

WESTINGHOUSE ELECTRIC CORP
C/0 CHUCK STERN

FINANCIAL SERVICES UNIT

11 STANWIX ST RM 1188
PITTSBURGH PA 15222

t#ﬁéiiﬁziiiﬂLﬁﬁfziéthéz : ;;;;:3
Kari Lyhn Townsend
Secretary




MEMORANDUM

TO: Files 33-07089/07154/07181
FROM: Sharla
DATE: May 27, 1997

RE: Additional Fees and Application for Amendment

On this date, Fred Moss called regarding the forwarded correspondence we had attempted to mail
to Westinghouse Electric Corp. He was concerned that they would fail to wrap this up before the
30 days ran out which were mentioned in the letter dated 5/6. I assured him we would allow 30
days from the time we sent the letter on to him (May 21). He will forward the amendment for
signature by Chuck Stern, head of Financial Services at Westinghouse and they would return it
with a total of $150.00 to cover the additional fees and amendment.

Mr. Moss told me that the current address to use is:

Westinghouse Electric Corp.
¢fo Chuck Stern

Financial Services Business Unit
11 Stanwix St., Room 1188
Pittsburgh, PA 15222

The database has been updated with this address.



MEMORANDUM

DATE: May 21, 1997
TO: Files 33-07089, 33-07181, and 33-07154
FROM: Shelley W. Keen@

RE: Address

This morning I spoke to Rob Stauffer, the plant manager for the Dry Creek hydro facility. He
informed me that Dominion Power Services is the project manager for Westinghouse Electric and
that correspondence pertaining to the water rights should be mailed to the following address:

Dominion Power Services, Inc.
Attn: Fred Moss

699 E. S. Temple

Suite #220

Salt Lake City, UT 84102

Document1



MEMORANDUM

TO: Files 33-07154, 33-07181 AND 33-07089
FROM: Kari Lynn
DATE: May 20, 1997

RE: Address Correction

After having 2 attempts to send mail to Westinghouse Electric Corp.
c/o Donald Paton, Lease Finance Group, 301 Grant Street,
Pittsburgh, PA 151219 end in having the mail returned to us I
called Pittsburgh, PA telephone information and was given the
number 412-937-6100.

I called that number -~ they didn’t know Donald Paton and gave me a
number (412-244-~4888}) for the '"main office" for Westinghouse
Electric. 1 spoke to Betty at that number. She searched her data
base and was unable to locate Donald Paton. She also checked under
the spelling of "Patton" and found nothing. When I explained the
nature of the call she suggested we contact the Westinghouse Legal
Dept. at 11 Stanwix Street, Pittsburgh, PA 15222.



State of Id .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. BOX 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

May 12, 1997 KAIBI]. lghlg%zgll‘mn

Dominion Power Services, Inc.
699 E. S. Temple, #220
Salt Lake City, UT 84102

Attn: Fred Moss
Dear Mr. Moss:

Enclosed is Receipt No. C039213 for the additional examination fees and the amendment for
Right 33-07089.

The late penalty fees of $25 for each right are required for all rights where the examination fees
are not paid at the time of filing the proof of beneficial use form. Thus, an additional $50 is
required for the two permits for which you paid additional examination fees. In my conversation
with you on May 27, I may have calculated the fees required as totalling $150 rather than $200
and if so, I apologize for the error,

Please submit the additional $50Q at your earliest convenience. If you have any questions, just give
me a call. T will be out of the office all next week but will return on the 23rd.

Sincerely,

\?A\’\&I\Q&JQM‘C—:

SHARLA CURTIS
Water Resource Agent



State of Id&) .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idahe 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

~ PHILIP E. BATT
May 6, 1997 GOVERNOR

KARL J. DREHER
DIRECTCR

WESTINGHOUSE ELECTRIC CORP
C/0 DONALD PATON

LEASE FINANCE GROUP

301 GRANT STREET
PITTSBURGH PA 15219

RE: Permit No.(s) 33-07154/33-07181 and 33-07089

Dear Water Right Holders:

Your permits are currently being reviewed for licensing. The
Department’s field examiner recommended licensing Water Right No.
33-07154 with a diversion rate of 52.0 cfs and Water Right No. 33-
07181 with a diversion rate of 24.0 cfs.

If you want the licenses for these rights to reflect the rates
recommended by the examiner, you must submit an additional
examination fee of $100.00 ($50.00 for each right) required for
higher diversion rates, plus a late payment penalty of $50,00
($25.00 for each right), within 30 days. The examination fee of
$550.00 previously paid for each of these rights is sufficient only
to cover up te 19.0 cfs under each right. If we receive the
examination fees after 30 days from the date of this letter, the
priority date of your right will be advanced in accordance with
Section 42-217, Idaho Code. ' :

Also enclosed is an Order Advancing Date of Priority for Permit No.
_.33=-07154 to May 5, 1985, and an Application for Amendment for
Permit No. 33-07089. The amendment contains information that will
be included on the license when it is issued. The amendment
reflects a change in the location of the place(s) of use
description. Please review it carefully and if you concur, sign
the amendment and return it with the $50.00 filing fee within
fourteen (14) days.

The last page of the Application for Amendment form contains a list
of Conditions of Approval and Remarks proposed for the license when
it is issued. These conditions of approval and remarks may be
modified upon further administrative review.



Page 2

If you have any questions, please contact me as soon as possible at
(208) 327-7946.

Shelley lter Keen
Water Rights Supervisor

Si

SWK:kl1lt

Enclosures



STATE OF IDAHO
DEPARTMENT OF WATER hm.mDQhﬁm._m

EEZ@Z:OREE_@:&Q b
Boise, Idaho 83706-2237
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State of 1&-90 .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statchouse Mail, Boise, Idaho 8§3720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

April 25, 1997 GOVERNOR
KARL J. DREHER
DIRECTOR
WESTINGHOUSE ELECTRIC CORP
C/O0 DONALD PATON f,ﬂz
LEASE FINANCE GROUE_ . &1, (?{ 4 o fediceree £
PITTSBURGH PA 15219 o A “f ﬁé b HA At 2P

RE: Permit No.(s) 33-07154/ 33-07181 and 33-07089

Dear Water Right Holders:

Your permits are currently being reviewed for licensing. The
Department’s field examiner recommended licensing Water Right No.
33-07154 with a diversion rate of 52.0 cfs and Water Right No. 33-
07181 with a diversion rate of 24.0 cfs.

If you want the licenses for these rights to reflect the rates
recommended by the examiner, you must submit an additional
examination fee of $100.00 ($50.00 for each right) regquired for
higher divertion rates, plus a late payment penalty of $50.00
($25.00 for each rlght), within 30 days. The examination fee of
+550.00 previously paid for each of these rights is sufficent only
to cover up to 19.0 c¢fs under each right. If we receive the
examination fees after 30 days from the date of this letter, the
priority date of your right will be advanced in accordance with
Section 42-217, Idaho Code.

Also enclosed is an Order Advancing Date of Priority for Permit No.
33-07154 to May 5, 1985, and an Application for Amendment for
Permit No. 33-07089. The amendment contains information that will
be included on the license when it is issued. The amendment
reflects a change in the 1location of the place(s) of use
description. Please review it carefully and if you concur, sign the
amendment and return it with the $50.00 filing fee within fourteen
{(14) days.

The last page of the Application for Amendment form contains a list
of Conditions of Approval and Remarks proposed for the license when
it is 1issued. These conditions of approval and remarks may be
modified upon further administrative review.



Page 2

If you have any questions, please contact me as soon as possible at
(208) 327-7946.

Sincerely,

Shelley . Keen
Water Rights Supervisor

SWK:vrr

Enclosures



State of Idﬁo .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

March 12, 1997

WESTINGHOQUSE ELECTRIC CORP
11 STANWIX ST
PITTSBURGH PA 15222

RE: WATER RIGHT NO. 33-07089

Dear Permit Holder:

I previously forwarded to you an Application for Amendment so
that you could amend your permit to correspond with the findings
of the Department’s field examiner.

As of this date, I have not received this amendment. If I do not
receive the amendment within fourteen (14) days, I will assume
you no longer have any interest in the permit and cancellation
proceedings will begin. Enclosed for your convenience is another
amendment form in the event the first one was misplaced. Please
note that the filing fee for the amendment is $50.00.

If you have any guestions, please call me as at (208) 327-7946.
Sincerely,

Shelley WY Keen
Water Rights Supervisor

SWK:ph

Enclosure



State of Idao .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

January 29, 1997 KARL I. DREHER
DMRECTOR

WESTINGHOQUSE ELECTRIC CORP.
11 STANWIX ST
PITTSBURGH PA 15222

RE: Permit Nos. 33-07154, 33-07181 and 33-07089

Dear Water Right Holders:

Your permits are currently being reviewed for licensing. The
Department’s field examiner recommended licensing Water Right No.
33-07154 with a diversion rate of 52.0 cfs and Water Right No. 33-
7181 with a diversion rate of 24.0 cfs.

If you want the licenses for these rights to reflect the rates
recommended by the examiner, you must submit an additional
examination fee of $100.00 ($50.00 for each right) required for
higher diversion rates, plus a late payment penalty of $50.00
($25.00 for each right), within 30 days. The examination fee of
$550.00 previously paid for each of these rights is sufficient only
to cover up to 19.0 c¢fs under each right. If we receive the
examination fees after 30 days from the date of this letter, the
priority date of your right will be advanced in accordance with
Section 42-217, Idaho Code.

Also enclosed is an Order Advancing Date of Priority for Permit
No. 33-07154 to May 5, 1985, and an Application for Amendment for
Permit No., 33-07089. The amendment contains information that will
be included on the license when it is issued. The amendment
reflects a change in the 1location of the place(s) of use
description. Please review carefully and if you concur, sign the
amendment and return it with the $50.00 filing fee within fourteen
{(14) days.

The last page of the Application for Amendment form contains a list
of Conditions of Approval and Remarks proposed for the license when
it is issued. These conditions of approval and remarks may be
modified upon further administrative review.



Page 2

If you have any questions, please contact me as soon as possible at
(208) 327-7946.

o i

Shelley W./ Keen
Water Rights Supervisor

Sincerely,

SWK:ph

Enclosures



WRSBDPNP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 01/28/97
No. L33-0708% WATER RIGHT PROFILE REPORT PAGE: 1
DWNER PRIORITY USE PERICD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME
C WESTINGHOUSE ELECTRIC CORP 02/06/1981 POWER 06/01 10/31 18.000 CFS 5453.00 AFA
MOSTANWEX ST emeimmes sussssaaeaas
PITTSBURGH PA 15222 TOTAL DIVERSION: 18.000 CFs 5453.00 AFA
Water Solurce: DRY CREEK Tributary to: LITTLE LOST RIVER Stage: LICENSE
Point(s) of Diversion Capacity: 76.000 CFS
Paint(s) of Diversion: T10ON R25E 831 HENW CUSTER County

Place of use Legal Description for: POWER
NE NW SW SE
NENE NWNE SWNE SENE : NENW NWNW SWNW SENW :  NESW NWSW SWSW SESW : NESE NWSE SWSE SESE :
T R 5 : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac =

10N 26E 36 - : P H : H
Pou County: CUSTER

Other Water Rights with Same Point(s) of Diversion and Source:
33-07089 33-07154 33-07181 L33-07154  L33-07181

Other Water Rights Listing Overlapping Place(s) of use:
33-07094

Conditions of Approval:

027 - Use of water under this right shall be non-consumptive.

025 - This right does not constitute Idaho Public Utilities Commission
- or Federal Energy Regulatory Commission approval that may be
- required.

RO4 - Use of water under this water right will be regulated by the
- watermaster of State Water District Neo. 33.

R22 - The rights for the use of water confirmed in this license
- shall be junior and subordinate to all rights for the use of
- water other than hydropower, within the State of Idsho that are
- initiated later in time than the priarity of this right and
- shall not give rise to any right or claim against any future
- rights for the use of water, other than hydropower, within the
- State of Idaho initiated later in time than the priority of this
- right.

09E - Water used under this right when discharged into a natural
- channel or subsurface system shall meet Idaho Water Quality
- Standards.

Remarks: The diversion and use of water for hydropower purposes under this
license is subject to review by the Director on or after
November 1, 2024. Upon appropriate findings relative to the



WR5B09NP IDAHO DEPARTMENT OF HWATER RESOURCES DATE: 01/28/97
No. L33-0708%9 WATER RIGHT PROFILE REPORT PAGE: 2
Remarks: interest of the public, the Director may cancel aill or any part

of the use authorized herein and may revise, delete or add
conditions under which the right may be exercised.

A measuring device and lockable controlling warks of a type
acceptable to the Department shall be maintained as part of the
diverting works.

Rights 33-0708%, 33-0715%4, and 33-07181 in combination shatl not
exceed a total diversion rate of 76.0 cfs.

Rights 33-07154 and 33-07181 are also diverted through the
point{s) of diversion described above.

Facility known as Dry Creek Project.

Dates: App. Received: 02/06/1983 Priority Date: 0270671981 (Priority Date Advanced.)
Proof Due Date: 1070141989 Proof Made Date: 11/06/1989  (Proof Received Late.)
Exam Made Date: 05/18/1995 Exam Sent to S.0.: 0471171996
Licensed Date:

Misc: Water District Number: 33 Field Exam Fee: R ({Received)

Audit: 01/15/97 SCURTIS  01/16/97 SCURTIS  01/16/97 SCURTIS  01/17/97 SCURTIS
01/28/97 SCURTIS



MEMORANDUM

TO: Files 33-07089/07154/07181
FROM: Sharla
DATE: January 22, 1997

RE: Licensing

The rated flow for the turbine under these three rights is 76.0 cfs. This is the capacity used for
the licensing. Between the three rights (two of which are for partial seasons), the rates of flow
licensed total 76.0 cfs year-round. Right 33-07181 has been changed regarding the rates of flow
from what was recommended by the examiner based on the above.

A copy of the original power purchase agreement can be found in 33-07154. 1 spoke to Karen at
IPUC and she stated the agreement was somewhat amended when transferred to Westinghouse.
As best as she could tell, the term probably began in 1989. By an order dated 3/16/87 for rights
33-07154 and 33-07181, the term limits were set by the department for 35 years (same as power
purchase agreement) from the date of first beneficial use. Beneficial use was filed in November of
1989 for the first permit, 33-07089, and for continuity, this is the date used for calculating the
term limits on the licenses.

Insufficient proof of beneficial use fees were paid for 33-07154 and 33-07181. A letter requesting
the additional fees will be sent. An error in the calculating of the new priority date for late
submittal of proof of beneficial use under 33-07154 was found, and this has been corrected by
order.

et

o
[



LICENSE REVIEW CHECKLIST

PERMIT NO. 93-07089  pate _ifi REVIEWER: SHARL A
Change OK,~ ‘ *

NAME . é/ Address Change QO

SOURCE _ _V__/ Is change clatification of originaily

intended-Source?
v If nog prepare Notice o Intent to Void
POINT OF DIV _ v Amendment required M1

-

PLACE OF USE _K/ _ Amendment required Y5

Does map agree with written description? v yes __ no

OVERLAPS __PD PO
RATE OF DIV

Permitted Rate ,g O cfs

Fee limit 201 of é?ooo‘n'

Measured 16 ﬁ ?cfs

Theoretical cfs

Recommended Total Div Rate , 8 O cfs

AN
1

ANNUAL VOLUME/ , Use ) Volume Calculation
NATURE OF USES __ 14 o) af
\ af
j af
af
TOT af
153 &
Flow rate l% D cfs X%days X1 QW %f
J otal e rec ended
TOTAL or e, whichever it [esc)

REMARKS Wy

CONDITIONS QMWatermaster Control WD# _3i

__ GW Measurement/Measuring Device
__ Overlap

__. Use-specific conditions 0}7 D% /2,2-2-«

Advancement of Priority Date Required __ yes

SRBA Claim Filed QP( 15t Amend Letter Y1 03(2
Adjustment Memo _' 2nd Amend Letter



Form 219 . .

6/92 0 ;;,; ‘
STATE OF IDAHO
DEPARTMENT QOF WATER RESOURCES

BENEFICIAL USE FIELD REPORT

A. GENERAL INFORMATION Permit No. 33 ~ Q7057

1. OWNEr: WIES 7106 HORSE ELFCTELC Opd POEATION Phone No. /4y 2) S97-J522

Current Address: 4/ S7HUWI K STLEET, P/ 75 BUZH | /7 /5222

2. Accompanled by: €282 S 7H«FrEEA. EXAM DATE : 5//!{/ 25
Address: o, Box So/ fJeeo L FoMgo 323 Phone No. (202) 74 7-3255€
AT (2080 282+ 3025

Relationship to Permit Holder:  Arvdws¢ S<€

3. Source:  DZy OLEEA tributary to LK/ ZLE 2887 RHOERL

B. OVERLAP REVIEW

1. Other water rights with the same place of use:_33 —07/59 . 33 -2/ 5

2. Other water rights with the same point of diversion: 3 -02/54 F3-02/5/

C. DIVERSION AND DELIVERY SYSTEM P

1. Pqint(s) of Diversion:

L]

Ident | Gov't
No. Lot Ya | o | v | Sec. ™ Twp. | Rge. County | Method of Determination/Remarks

NE{W| 3/ |00 [25F cusTed| #5.¢C.5. 7070 /AP

2. Place(s) of Use: indicate Method of Determination
TWP RGE | SEC NE NW Sw

/0N | 26 E| Sé P
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E. NARRATIVE/REMARKS/COMMENTS
LWATEL WSED Pl THIS PECMHIT 15 PPED 120 MicES Feiif

DLY CREEK RESELVOIL To THE TulBINE PAOT VA AV
UODEL ¢ £ounND  pPrPEcinE, ( 4MeEsS OF 40" sTEEL PIPE +
B/y MILES oF 38" STEE. PIPE), AFTEL FAsS:0 & THLES
TuHLBINES wWATEXL 15  DISCHALEED @i TP @WET CLEER

Vid A& TISCHALCE CHAONEL., DISCHARCED M TEC FPASSES

THLOWEH A4 PAALSHALC FlLiuirE-  PLide To WE T O,

ANYPRC THEBIAE ]

E/LKES DATE /P87 SETED Qe TFRT S ¥92 BAN.F
ThEBNE T 54330 RATED NET NEAD 783.& Fr
¥  HRTED Frow 6.0 CFS SAEED /260 RPA 2272 Tind TET

I YEAE — A YT E

FUL S 5000 C.  fTETE & P sl TMO2( 3

Frow) 7E&E57 o0 /¥ /95

LoOWEL TR ABIOE (LEFT yfop) = LIFYE ScPH g7 EIX D022E.
WPPEL  Thepil=  (( Rign7r XM¥0D) = JLY8 E  YEFM AT F¥E W22 C

/Z8%  _ 39.22 ¢F5

SYSTEM MNEAD N0 FEET
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RECEIVED
® HOLLAND & HART @ JupL 091393

ATTORNEYS AT LAW Deparimant ol Water Resources
DENVER SUITE 1400 TELEPHONE (208) 342-5000
DENVER TECH CENTER WEST ONE PLAZA FACSIMILE {208) 343-8869
COLORADC SPRINGS BOISE, [DAHO 83702-7714
ASPEM MAILING ADDRESS Dana L. Hoistetter
BILLINGS PO. BOX 2527
BOISE BOISE, IDAHO 83701-2527

CHEYENNE
JACKSOM

WASHINGTON, .. July 8, 1993

Idaho Department of Water Resources
ATTN: Karen Gustafson

1301 North Orchard

Statehouse Mail

Boise, ID 83720-9000

Re: Permit No. 33-07089, 33-07154 and 33-07181

Dear Karen:

Thank you for forwarding to me Jim Johnson’s May 21, 1993
letter confirming receipt of correspondence transferring
ownership of the above referenced water rights to Westinghouse
Electric Corporation. I noticed that the letter was sent to
Westinghouse Electric Corporation but was not sent to anyone’s
attention. Since Westinghouse Electric Corporation is a very
large entity, it is unlikely that correspondence will reach the
appropriate place unless it is sent to a particular individual’s
attention. Accordingly, on behalf of Westinghouse Electric
Corporation we respectfully request that the Idaho Department of
Water Resources amend its records to ensure that future

correspondence concerning the above referenced permits is sent
to:

Mr. Donald Paton

Vice President, Investment Manager
Financial Services

Westinghouse Electric Corporation
Lease Finance Group

301 Grant Street

Pittsburgh, PA 15219

Thank you for your attenticn to this matter.
Sincerely,

HOLLAND & HART

i RS

e E. i w "".f RS
r j‘ S0 LI

DLH:cd | /\0&7@ EGUZM CLWUZ)

cc:  Deonald Paton 774?/b
Robert K. Dannhauser, Esq.

g
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State of 1(’10 .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

May 21, 1993 R, KEITH HIGGINSON
. DIRECTOR

WESTINGHOUSE FELECTRIC CORP
& GATEWAY CENTER
PITTSBURGH PA 15222

Re: Permit Nos. 33-07089, 33-07154 & 33-07181

Dear Permit Holder (s):

We acknowledge receipt of the correspondence transferring
ownership of the above referenced water right to you. We have
modified our computer records to reflect this change in
ownership.

If you have any questions regarding this matter, please feel free
to contact us.

Sincerely,

e

J SON
ater ghts Supervisor

JJ:dc

MAY 2 5 1993



State of I.m .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

February 19, 1992

DPana L. Hofstetter
Heolland & Hart

P.0O. Box 2527

Boise, Idaho 83701-2527

Re: Permit Nos. 33-07089, 33-07154, and 33-07181
Dear Ms. Hofstetter:

Thank you for returning the address information for
Westinghouse Credit Corporation. The database has been updated to
reflect the correction in their company name and address for the

above referenced permits.

Thank you for your assistance with this matter.

Sincere13;§;§zgzz2;)

Brenda L. Miller
Technical Records Specialist

MAY 2 5 1993
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ATTORNEYS AT LAW
DENVER SUITE 1400 TELEPHONE {208) 342-5000
DEMNVER TECH CENTER WEST ONE PLAZA FACSIMILE (208) 343-88¢69
COLORADC SPRINGS BOISE, IDAHO 83702-7714
ASPEN MAILING ADDRESS

BILLINGS P.O. BOX 2527

BOISE BOISE, IDAHC 83701-2527
CHEYEMINE

JACKSON

WASHINGTOM, D.C.
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Departmpit of Water Reseurces
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February 14, 1992

Brenda L. Miller

Technical Records Specialist
State of Idaho

Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, ID 83720-9000

Re: Permit Nos.: 33-07089, 33-07154 and 33-07181
Dear Ms. Miller:

As we discussed on the telephone earlier this week, your
letter of February 7, 1991 indicates that Idaho Department of
Water Resources ("IDWR") records regarding the above-
referenced permits have been revised to designate
Westinghouse Farm Credit Corporation as the current owner.
However, Westinghouse Credit Corporation is the correct name
of the owner. I would appreciate your correcting the
records, 1f necessary, to provide the correct name of the
owner.

Further, you requested we provide you the address of
Westinghouse Credit Corporation. Westinghouse Credit
Corporation’s address is:

Attention: Donald Paton

Westinghouse Credit Corporation

Cne Oxford Centre N
Pittsburgh, Pennsylvania 15219 N

Please also correct IDWR records for the above referenced
permits to include this address.

MAY & & vsy



Brenda L. Miller
February 14, 1992
Page 2

I would appreciate a note confirming these changes.
Thank you for your assistance with these matters.

Sincerely,

HOLLAND & HART

Dana 1.." Hofstetter
DLH/md

cc: Donald Paton
Robert Dannhauser, Esqd.




February 7, 1992

RE: Permit Nos.: 33-07089, 33-07154, & 33-07181

Westinghouse Farm Credit Corporation
c/0 Holland & Hart

Attn: Dana Hofstetter

PO Box 2527

Boigse, ID 83701-2527

Dear Water Right Holder:

We acknowledge receipt of the correspondence transferring
ownership of the above referenced water rights to you. We have

modified our computer records to reflect this change in
ownership.

I1f you have any questions regarding this matter, please feel free
to contact us.

Sincerely,

BRENDA L. MILLER
Technical Records Specialist

BLM:clh
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WHITE — State Auditor

AUDITOR USE

YELLOW — Remittance Advice .- i EXPENDITURE VOUCHER
PINK — State Auditor ther: Agency ! Mocoment Mo,
GOLDENROD — Agency Copy
. STATE OF IDAHO ‘
Office of State Auditor
AGENCY USE
Pre—Audit Date
1378 VENDOR: K vou require addilional _information
arding this payment, please contact
11/22/89 the State agency listed below. Warrant Na.
193002 aceney DEPT. OF WATER RESQURCES
NAME:
CHECK ONE:

{ HDI ASSOCIATES IV

10394 W. CHATFIELD AVE. #108
LITTLETON, CC 80127

-

PRY

W (1 ) MISCELLANEOUS EXPENDITURE

() swE contRACT

{ ) rurcHase orDER

Encumbrance Referance Mo,
pavment:  ( )Jearma () ewmal () mscewaneous
ENCUMBRANCE REQUISITION
No PROGRAM FUND T DESCRIPTICN LINE AMOUNT AGENCY USE
J Maj | Min
1 |06 10 199 (1238 8831 |[PERMIT #33-7089 15.00
PER RITA FLECK
11/21/89 15.00
hha.“. il
DEC1y 198
. 15.00
NOTE: Final payment must be accompanied by a receiving copy TOTAL
TO STATE AUDITOR AUDITOR'S CERTIFICATE

Raquest is hereby made that a warrant be authorized and drawn in payment
of the fem or items described abowve. | hereby certify that the items described
were ordered by proper authority; that they are necessary in the public service,
that the items have been received and accounted for, and that the account as
gtated i3 correct and just.

I heraby certify that the above account is in 'IStopberfonm; 4hat dotals sagried

heraon are correct; that receipts when required by law or tegulation of the State

Board of Examiners coverirg items for which reimbursement is asked are submitted
herewith; and that there are funds in the state treasury and balances in appropriation
accounts out of which the same may be lawfully paid.

Head of Agency or Institution

State Auditor




MEMORANDUM

DATE: November 21, 1989

TO: ACCOUNTING SECTION - Pearl

FROM: Nina Shields or Rita Fleck

RE: REFUND -~ Permit No. 33-7089

Please prepare a refund of $100.00 (receipt No. €009933). Attached is a
copy of a letter which explains why the refund is necessary along with

the receipt.

Also, please reference the water right identification number on any
papers returned to me for the file. Thanks,

Attachments: Letter
Receipt

 MERGFILMED

DEC 14 1989

s,
n\.......,,..,___“h*
e
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November 22, 1989

HDI Associates IV
10394 w. Chatfield Ave. Suite 108
Littleton, CO 80127

Gentlemen:
RE: Permit No. 33-7089

This office acknowledges receipt of the proof of beneficial use and fee
submitted on November 6, 1989. Returned iz the request for extension of
time form submitted on August 18, 1989. 1 have prepared a refund
request and the $15 will be mailed to you in several weeks from the
Auditor's Office.

The next step in the process of developing a water right is for the
department to conduct a field examination to determine and confirm the
use being made of the water.

If you have any questions concerning this permit, please feel free to
contact this office or our Eastern Region office in Idaho Falls at
5257161,

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure
c: Region
Acct. Sec.

MICROFILMED

DEC13 1989



1/88
PROOF OF BENEFICIAL USE
ANALYSIS SHEET
Permit No. I 5- 7059 Date: S 2 -
General Considerations:
5 Name same as permit
4 Signature the same as permit holder
Address change 1f yes, prepare a data entry
Proof received timely
Lj 44— Reinstated

Source of Water:
Surface water
roundwater
1. well log in file
2. drilling permit
A. amount of drilling fee paid for proposed uses

i

Extent of Use and Rate of Diversion:
-/ Rate of diversion appropriate for uses
. Is rate or volume and fee appropriate?
J Has permit holder indicated when water was first put to a beneficial
use?

Measuring Device:
Is a measuring device or access port required?
Has one been installed?
k} Waiver or modification of measuring device requested

Remarks: 9 Cros ettt
peloned &2,7( oSl

N T I
ﬂz&Zﬁ— Priority Calculation:
’ Date proof received

Date proof due -

)

No. of days late

Priority date +

NEW PRIORITY DATE =

SEND FILES TO DATA ENTRY AND THEN TO MICROFILM
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MEMORANDUM

November 21, 1989

To: File 33-7089

From: Rita Fledﬁ;k§h.
3

Re: Extension Reguest and Proof Submittal

On July 31, 1989, the department mailed a proof due notice to the
permit holder advising that proof was due October 1, 1989. In response,
I received a request for extension of time on August 18, 1989. The
reason given for the extension request was that due to the drought
conditions, the turbines has not operated at maximum capacity. The
facility has been on-line since December 1987 and operating
continuously.

Since the extension request was a second request, I doubted that the
department would granted it and since the project was complete, I saw no
need for additional time. I responded to the permit holder with a
letter advising that proof is the appropriate document to submit which
the permit holder did.

The big concern here is timing. Note that my letter requesting the
proof submittal was after the proof due date which in turn makes it
appear that the proof was not received timely. The proof should be
considered as being received timely with no advance in priority.




U352753
098040 - D.:reek West inghouse Cash Coll . 11-1-89

Department of Water Resources $600.00
Payment on Policy No 33-7089 as per Disbursement

Request dtd 10-31-89
. L wdid

pEC 19 e
.u-""""” )

THIS STUB IS FOR YQOUR RECORD, PETACH BEFDR ESE’KITING FOR PAYMENT.
First Security Bank ﬂf Utah, N.A.

a -t
Bus



State of It'o .
DEPARTWIENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

October 10, 1989

Donnie R. Pope

HDI Associates IV

10394 W. Chatfield Ave. #108

Littleton, CO 80127

Dear Mr. Pope:

Re: Permit No. 33-7089

Pursuant to our telephone conversation of this date, enclosed is a proof
of beneficial use form along with a fee schedule. Upon receipt of the
proof form, I will return the requést for extension of time.

If you have any questions concerning this matter, please feel free to
contact this office.

Sincére]y, '

Secretary/Records Manager

Enclosures

4. JFILMED

DEG 13 1389 !

ot e, oo J




July 31, 1989

HDI ASSOC. IV
10394 W. CHATFIELD AVE. $108 (DB 470
LITTLETON, CO 801270000

PROOF DUE NOTICE
RE: PERMIT NO. 33-07089

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before October 1, 1989.

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Rita Fleck
Secretary/Records Manager

Enclosures

¢: Westinghouse Credit Corporation DEC 1% 1989

H
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Law OFFICES

ORRICK HERRINGTON & SUTCLIFFE
800 MONTGOMERY STREET
SaN FRANCISCO, CALIFORNIA 9411
TELEPHONE (4I5) 3@2-1122
TELECOPIER (418} 773-5759 TELEX 70 -3820

ALY Lo ar, =~
Dvs}x‘h Py l[t‘u_r P Sf\’ f»«a,-y..
NEW YORK, NEW YORK |O0OZ22 SAN JOSE, CALIFORNIA 95](3 SACRAMENTO, CALIFORNIA PSBI4 LOS ANGELES, CALIFORNIA B0O07I
599 LEXINGTON AVENUE 55 ALMADEN BOULEVARD S55 CAPITOL MALL 333 SOUTH HOPE STREET
TELEPHONE (212) 326-8800 TELEPHONE (408) 296-B800 TELEPHOMNE {91€]) 447-9200 TELEPHONE (213} 680-7000

WRITER'S DIRECT DIAL NUMBER
(415) 773-5862 March 9, 1988

State of Idaho

Department of Water Resources
State Office

450 West State Street

Bolise, Idaho 83720

—
Re: Water Permit Nos. 33-7089, 33-7154,
33-7181

Ladies/Gentlemen:

On behalf of Westinghouse Credit Corporation
("Westinghouse"), I am writing to inform you that Westinghouse
has taken a security interest in the above-referenced
Water Permits and any licenses that in the future may
be issued in their place (the "Permits") currently held
by HDI Associates IV Limited Partnership ("HDI Associates")
pursuant toc a sale/leaseback transaction between HDI Associates
and Westinghouse. Attached hereto is a copy of the Security
Agreement granting Westinghouse a security interest in
the Permits.

Please send a copy of all notices to and correspondence
with HDI Associates, or its successors or assigns, to:

Westinghouse Credit Corporation
Leasing Division

One Oxford Centre

Pittsburgh, PA 15219

Attention: James F. Risoleo
Vice President, Specialized Finance

Please contact the undersigned at the number
above if you have any questions or need further information.

Very truly ¥ S,

Jane B. Kroesche
JBK:acm
cc: Donnie R. Pope
Richard Grosdidier




State of Id:‘ ‘

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVENOR
R. KEITH HIGGINSON
DIRECTOR

March 28, 1988

Jane B. Kroesche
Attorney at Law

600 Montgomery Street
San Francisco, CA 94111

Re: Water Permit Nos. 33-7089, 33-7154, and 33-7181
Dear Ms. Kroesche:

The Department of Water Resources acknowledges receipt of
your letter and accompanying documents regarding your security
interest in the above water permits. We will place the letter
and documents in our files.

Our computer records do not guarantee that all
correspondence will be mailed to a secured party, if the secured
party is not the owner of the permits, The security interest
which Westinghouse Credit Corporation (Westinghouse) took was not
one of direct possession or ownership. Westinghouse will not be
listed in our database as the official entity to whom all notice
is given. We cannot guarantee that all correspondence will be
sent to Westinghouse, although most correspondence will probably
be carbon copied to Westinghouse, but we cannon guarantee that
Westinghouse will receive notice of every transaction regarding
the permits.

Sincerely,
GARY gPACKMAN, Supervisor
Water Allocation Section

GS:jf

MICRFLMED
APR 011988

|
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State of ldn') ’
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 1301 North Orchard Street Boise, Idoho 83706-2237 » (208) 334-4440

CECIL D. ANDRUS R. KEITH HIGGINSON

GQovernor Director

March 9, 1988

Scott L. Campbell
Attorney at Law
P.0O. Box 1559
Boise, ID 83701

Re: Mortgage/Security Interest in Water Permit Nos. 33—7089§
33-7154, and 33-7181

Dear Scott:

1 have reviewed the documents which you transmitted to this
office on March 8, 1988. I understand that HDI Associates 1V,
Limited Partnership, will secure financing by offering Permit
Nos. 33-7089, 33-7154, and 33-7181 as collateral for a loan
provided by Westinghouse Credit Corporation,

I find that Westinghouse Credit Corporation is authorized to
do bugsiness in the state of ldaho as evidenced by an tdaho
certificate of corporate status. I also £ind that the mortgage
is made in good faith and not for purposes of speculation or
delay, particularly because the power plant is currently
operating.

Finally, I understand that HDI Associates IV, Limited
Partnership, will retain ownership of the permits.

Sincerely,

6

GARY SPACKMAN, Supervisor
Water Allocation Section

GS:3jf
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ELAM, BURKE Axnp BOYD Boise OfFice
LAUREL E. ELAM (1888-1974) TODD J. WILCOX
ATTORNEYS AND COUNSELORS AT Law CARL A. BURKE (1298-1961) PETER C. K. MARSHALL
CARL P. BURKE KEMNNETH M. SEBBY

FETER J. BOYD TRUDY HANSON FOUSER
d: RAY DURTSCHI O. ALAN KOFODED
B ALLYN DINGEL, JR. SCOTT L. CAMPAELL
BCK S. GJORDING 80881 KILLIAN DOMINICK
s JHN MAGEL w. DALLAS BURKHALTER
L DRVID B, LINCOLM ALAN CONILOGUE
; RECHARD €, MELLON, JR. ELAINE D, HANSON
BPOERT M. TYLER, JR. JEFFERY J. VENTRELLA

BOISE OFFICE _
702 WEST IDAHO R
PQOST OFFICE BOX I1SE59 :
BOISE, IDAHO 83701

TELEPHONE 208-343-5454

e aMES Du LaRUE BRENDA G. MEIER
3 ’# " ?f‘ 83 HANDALL A. PETERMAN JOHM J, JANIS
CANYON COUNTY OFFICE pean -7 7_-351;3 WILLIAM J. RUSSELL WENDY E,D. SMITH
e o KAYE L. O"RIORDAN JAMES A, FORD
1120 SIXTH STREET SOUTH RYAN F. ARMBRUSTER STEVEN D. ERDAHL
POST OFFICE DRAWER E DAVID E. COMSTOCK SCOTT W. DAVIDSON
MELVILLE W. FISHER IL JEFFREY A, THOMSON
NAMPA, IDAHO B3G53 ¢ Water Res Q'S'LL'AM . DRYDEN
TELEPHONE 208-466-9222 Department of Water Hesouwrc

CANYON COUNTY OFFICE
WILLIAM F, YOST

March 8, 1988

Gary Spackman, Division Chief

Water Rights Allocation Division VvIA HAND DELIVERY
State of Idaho

Department of Water Resources

1301 N. Orchard

Boise, Idaho 83706

Re: Water Permit Nos. 33—7089 33-7154, 33-7181

Dear Gary:

Pursuant to our discussions of March 7, 1988, I have enclosed
copies of the following documents:

1. Participation Agreement among Westinghouse ;redlt
Corporation, lessor; HDI Associates IV, Limited
Partnership, lessee; HDI-Idaho, Inc., general partner;
and Hydroelectric Development, Inc., guarantor;

2. Leasehold Mortgage, Assignment of Lease and Rents,
Security Agreement and Fixture Filing between HDI
Associates IV, Limited Partnership and Westinghouse
Credit Corporation;

3. Ground Lease between HDI Associatgs v, Limi?ed
Partnership and Westinghouse Credit Corporation;

4. Facility and Site Lease between We§tinghouse grgdit
Corporation, lessor, and HDI Associates IV, Limited
Partnership, lessee; and

5. Certificate of Corporate Status of westinghouse Credit
Corporation.

As you will note, all of the documents listed above, with the
exception of the Certificate of Corporate Status, are in draft
form. These documents represent the substantially fquy_form of

the documents which the parties anticipate executingf.




Gary Spackman, Division Chief
March 8, 1988
Page 2

As I explained during our conversation on March 7, 1988, the
basic transaction involves a sale of the hydroelectric powerhouse
facility to Westinghouse Credit Corporation, a lease of the real
property, which is retained in the ownership of HDI Associates IV,
Limited Partnership, and a leaseback of the hydroelectric facility
from Westinghouse Credit Corporation to HDI Associates IV, Limited
Partnership.

The parties to this transaction are presenting this documenta-
tion to the Idaho Department of Water Resources to satisfy the
regquirements of Idaho Code section 42-207, inasmuch as the Lease-
hold Mortgage, Assignment of Lease and Rents, Security Agreement
and Fixture Filing will constitute a mortgage or creation of a
security interest in the water permits for the project described
above. Consequently, we have submitted the Certificate of
Corporate Status, demonstrating that Westinghouse Credit
Corporation is qualified to do business in the State of Idaho.

As I indicated to you on March 7, 1988, the parties desire to
close this transaction on or before March 9, 1988. Consequently,
your expedited review and action on this matter is respectfully
requested.

Thank you for your anticipated cooperation.
Very truly yours,

ELAM, BURKE & BOYD

DHCTATED BY THE ATTORNEY
L ED WITHOUT SIGNATURE
;-1 ASSENCE TO AVOID DELAY
Scott L. Campbell
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CERTIFICATE OF CORPORATE STATUS
OF

WESTINGHOUSE CREDIT CORPORATION

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify

that I am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the above-named
corporation was incorporated under the laws of Delaware and was issued a
certificate of ~ qualification  ip Idaho on May 7, 1956.

1FURTHER CERTIFY That the corporation’s authority to do business has not been

forfeited. |

Dated March 7, 1988
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Department of Water Resources

PARTICIPATION AGREEMENT

Dated as of March 1, 1988

Among
WESTINGHOUSE CREDIT CORPORATION,

Lessor.

HDI ASSOCIATES 1V, LIMITED PARTNERSHIP

Lessee,
HDI -IDAHOI INC .
General Partner

and
HYDRCELECTRIC DEVELOPMENT. INC.,

Guarantor.

Dry Creek Hydroelectric Project
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PARTICIPATION AGREEMENT

This PARTICIPATION AGREEMENT dated as of March 1, 1988, by and between
WESTINGHOUSE CREDIT CORPORATION, a Delaware corporation (“Lessor™), HDI
ASSOCIATES IV, LIMITED PARTNERSHIP, an ldaho limited partnership (“"Lessee"),
HDI-IDAHO, INC., an Idaho corporation ("HDI-Idaho"), and HYDROELECTRIC
DEVELOPMENT, INC., an Colorado corporation ("Hydro"}):

WITNESSETH:

WHEREAS, the defined terms in Exhibit A annexed hereto are hereby
incorporated herein;

WHEREAS, HDI-Idaho is a general partner, and Hydro is a limited partner,
of Lessee;

WHEREAS, Lessee is the owner of the Dry Creek Hydroelectric Project
located on Dry Creek in Custer and Butte Counties, Idaho (the "Facility"), and
owns in fee or owns an easement to the land on which the Facility is located
(the "Site"):

WHEREAS, Lessor and Lessee propose (a) to enter into the Ground Lease in
the form annexed hereto as Exhibit B (the "Ground Lease") providing for the
leasing of the Site by Lessee, as landlord. to Lessor, as tenant, (b) that
Lessor buy the Facility from Lessee and (¢) to enter into the Pacility and
Site Lease in the form annexed hereto as Exhibit C (the “Lease™) providing for
the leasing by Lessor to Lessee of the Facility and the subleasing by Lessor
to Lessee of the Site (the "Leased Property"):;

WHEREAS, Lessee will secure its obligations under the Lease with a grant
to Lessor pursuant to a Mortgage, Assignment of Lease and Rents, Security
Agreement and Fixture Filing in the form annexed hereto as Exhibit D (the
"Mortgage") of a security interest in all of Lessee's assets, which shall
include, but shall not be limited to, Lessee’s remaining interest in the
Leased Property and the Power Purchase Agreement;

WHEREAS, Lessee shall enter into an Escrow Agreement in the form annexed
hereto as Exhibit E (the "Escrow Agreement") with First Security Bank of Utah
(the "Escrow Agent") pursuant to which Lessee will establish and grant to
Lessor a security interest in an escrow account (the “Escrow Account"):

WHEREAS, Lessee will enter into and deliver a Tax Indemnity Agreement in
the form annexed hereto as Exhibit F (the “Tax Indemnity Agreement") pursuant

to which Lessee will indemnify Lessor against the loss of certain federal
income tax benefits;

24308 i



WHEREAS, HDI-Idaho will grant to Lessor a security interest in
HDI-1daho's general partnership interest in Lessee pursuant to a Pledge
MAgreement in the form annexed hereto as Exhibit G (the "HDI-Idaho Pledge
Agreement");

WHEREAS, Hydro will deliver to Lessor a Guarantee in the form annexed
hereto as Exhibit H (the "Guarantee")} pursuant to which Hydro will guarantee
all obligations of Lessee and HDI-Idaho to Lessor, which obligations shall
include. without limitation, Lessee's obligations under the Participation
Agreement, the Lease, the Mortgage and the Tax Indemnity Agreement:

WHEREAS, Hydro will deliver to Lessor a Pledge Agreement in the form
annexed heretc as Exhibit I (the “Hydro Pledge Agreement”), pursuant to which
Hydro will grant a security interest in all issued and outstanding stock of
its subsidiary HDI-Idaho and in Hydro's limited partnership interest in Lessee;

WHEREAS, such actions and the other actions and events described in this
Participation Agreement are referred to herein as the "Overall Transaction”;

NOW, THEREFORE, in consideration of the foregoing and of the mutual
covenants and agreements hereinafter contained, the parties hereto agree as
follows:

Section 1. Commitments

(a) Lessor Commitment. Subject to fulfillment of the conditions
specified in Section 3, Lessor hereby agrees, on the Closing Date, to purchase
the Facility from Lessee, to lease the Site from Lessee and to lease the
Leased Property to Lessee.

(b) Lessee Commiiment. Lessee hereby agrees, on the Closing Date,
to lease the Site to Lessor, to sell the Facility to Lessor, to lease the
Leased Property from Lessor and to execute and deliver to Lesgsor the Mortgage.,
the Tax Indemnity Agreement and the Escrow Agreement.

(¢} HDI-Idaho Commitment. HDI-Idaho hereby agrees, on the Closing
Date, to execute and deliver to Lessor the HDI-Idaho Pledge Agreement;

(d) Hydro Commitment. Hydro hereby agrees, on the Closing Date, to
execute and deliver to Lessor the Hydro Pledge Agreement and the Guarantee.

Section 2. Closing.

The Closing for the Overall Transaction shall take place at the
offices of Orrick, Herrington & Sutcliffe, Special Counsel to Lessor, at
600 Montgomery Street, San Francisco, California, on March 8, 1988, or on such
later date as the parties hereto agree, which shall in no event be after
March 10, 1988. '
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Section 3. Conditions Precedent to Closing.

The obligation hereunder of Lessor on the Closing Date to carry out
its obligations set forth in Section 1l(a) hereof is subject to the
satisfaction of the obligations of Lessee, HDI-Idaho and Hydro set forth in
Section 1 hereof and to fulfillment of the following conditions to the
satisfaction of Lessor and Special Counsel on or prior to the Closing Date:

{a) Fully executed copies of the following documents (the
*Pundamental Agreements™) shall have been delivered to each party thereto with
executed counterparts delivered to Lessor;

(i) the Participation Agreement;

(ii) the Lease (with the counterpart marked "“Counterpart
Number 1" delivered to Lessor):

(iii) the Ground Lease;

{iv) the Tax Indemnity Agreement;
(v) the Mortgage:

{vi) the Escrow Agreement:

(vii) the HDI-Idaho Pledge Agreement:
{viii) the Hydro Pledge Agreement; and
{ix) the Guarantee.

(b} Lessor shall have received original or conformed copies,
identified to its satisfaction. of execution copies of the following documents
{the "Related Agreements"):

(i) the Power Purchase Agreement; and
{ii) the Transfer Agreement and Water Service Contract.

(c)} Lessor shall have received the assignments of all contracts
listed in Schedule 3(c)(1l) hereto in form and substance satisfactory to
Lessor, and shall have received consents to a grant of security interest in
all contracts listed in Schedule 3(¢)(2) hereto in form and substance
satisfactory to Lessor.

{d) Applicable Uniform Commercial Code financing statements with
respect to the Overall Transaction shall have been filed in all places which
are necessary or appropriate, in the opinion of Lessor and Special Counsel, to

perfect the interest of Lessor in all the assets of Lessee which shall
fncliude, but shall not be limited to, Lessee’s remaining interest in the

Leased Property and the Power Purchase Agreemenfipin
MERDFILMED
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(e) Lessee shall have delivered to Lessor an owner's A.L.T.A,
policy of title insurance with respect to the coverage described in
subsection (i) below and a lender's policy with respect to the coverage
described in subsection (ii) below, together with such endorsements as
required by Lessor (such policy and endorsements being hereinafter referred to
as the "Title Policy™). in the amount of Five Million Four Hundred Thousand
Dollars ($5,400,000), with such reinsurance as is satisfactory to Lessor,
issued by Title Insurance Company (the "Title Insurer”), in form
and substance satisfactory to Lessor, insuring (or agreeing toc insure) that:

{i}) Lessee and the grantors of the Easements listed on
Schedule 3{e) hereto have good, marketable and insurable fee gimple title
to the Site and the Easements, as the case may be, free and clear of
liens, encumbrances or other exceptions to title except Permitted Liens:
Lessor is the owner of the Facility and all improvements to the Site and
the Easements; the Ground Lease creates a valid and subsisting leasehold
interest in the Site and Easements on the terms and conditions therein
contained; such leasehold estate is valid. subsisting and in full force
and effect as of the Closing Date; and the Lessor has good, marketable
and insurable title to such leasehold estate, free and clear of all
liens, encumbrances or other exceptions to title except Permitted Liens;
and

{(ii}) the Mortgage is (or will be when recorded) a valid first
lien on the fee estate in the Site and the Easements, free and clear of
all liens, encumbrances and exceptions to title whatsoever, other than
Permitted Liens.

The Title Policy shall effect full coverage against losses arising out of
encroachments on boundary or setback lines, against losses from existing
mechanics' or materialmen's liens and subsequent mechanics’' and materialmen's
liens which may gain priority over the Mortgage and such other losses with
respect to which Lessor may request coverage.

{f) Lessor shall have received an executed Certificate of Delivery
and Acceptance with respect to the Leased Property as contemplated by the
Lease. v

(g) Lessor shall have received an executed Bill of Sale for the
Facility. :

{h) Lessor shall have received certificates of such insurance as
Lessee is required to maintain pursuant to the Lease.

{i) Lessor shall have received a certificate of the respective
secretary or an assistant secretary of each of HDI-Idaho, Hydro and the
general partner of Lessee as to (i) such party's partnership agreement,
charter or articles of incorporation and bylaws, (ii) the incumbency and

imen signatures of those officers or partners of such party executing the
Pundamental Agreements and the Related Agreements and the other instruments

contenplated herein and therein and (iii) the c rate authority or
WeRsr g
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partnership authority of such party and such officers or partners to execute
and deliver such documents.

(3) Special Counsel shall have received copies certified not
earlier than ten (10) days prior to the Closing Date of the corporate
organizational documents of each of HDI-Idaho and Hydro.

(k) The representations and warranties of Lessee, HDI-Idaho and
Rydro contained herein, in the Fundamental Agreements and in the Related
Agreements and of each such party in any certificate delivered pursuant
thereto and hereto shall be true and correct on and as of the Closing Date
with the same effect as though made on and as of the Closing Date; on the
Closing Date each Fundamental Agreement and Related Agreement shall be in full
force and effect and there shall be no default thereunder or hereunder nor
shall there have occurred any event which, but for the lapse of time or the
giving of notice or both, would be such a default; and Lessor shall have
received from each of Lessee, HDI-Idaho and Hydro a certificate to such effect
dated the Closing Date signed, respectively, by an officer or partner of each
such party.

{1) Lessor shall have received a signed opinion, dated the Closing
Date. of (i) such legal counsel for Lessee as is acceptable to Lessor
HDI-Idaho in the form of Exhibit J(1) annexed hereto, (ii) such legal counsel
for HDI-Idaho as is acceptable to Lessor in the form of Exhibit J(2) annexed
hereto and (iii) such legal counsel for Hydro as is acceptable to Lessor in
the form of Exhibit J{3) annexed hereto.

{m} Lessor shall have received an appraisal by CHZM Hill,
satisfactory in form and substance to Lessor, to the effect that (i) the Total
Project Cost on the Closing Date does not exceed the fair market value of the
Leased Property, (ii) the Facility has a useful life of at least fifty (S0)
years, (iii) the Leased Property shall have on the Expiration Date an
estimated residual value, without regard to inflation or deflation, of 20% or
sore of the Total Project Cost, (iv) the Initial Term is not greater than 80%
of the economic life of the Facility, and (v) the Facility is not "limited use
property” within the meaning of Revenue Procedure 75-21 or any other
applicable successor statute, regulation, revenue procedure, information
release or published Internal Revenue Service policy.

{n) Lessor shall have received an opinion of Special Counsel,
satisfactory in form and substance to Lessor, as to the “tax assumptions"
referred to in the Tax Indemnity Agreement.

(o) There shall have been no change in any law regulating
investments to which Lessor may be subject which shall result in the purchase
and lease of the Leased Property by Lessor on the Closing Date not qualifying
as 3 legal investment.

{p)} Neither Lessor's ownership nor Lessee's operation of the
rbcxlxty will cause Lessor to become subject to regulation by any federal,
state or local governmental authority or regulatory commission (including,

I ST
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without limitation, the SEC, the FERC and the PUC) as a "public utility,” a
"public utility holding company." an "electric utility.” an “electric utility
holding company"” or an "electrical corporation" under any federal, state or
local law rule or regulation (including, without limitation, the Public
Utility Holding Company Act of 1935, the Federal Power Act and the ldaho
Public Utility Law, each as amended).

‘ (¢) The performance tests as outlined in the Power Purchase
Agreement and in the Construction Contract have been performed and passed to
the satisfaction of Lessor.

(r} Lesscr shall have received a completed sangineering and
hydrological review of the Facility performed by CH2M Hill, the results of
such review being to Lessor's satisfaction.

(s) The Facility shall be in compliance with all laws, rules and
regulations promulgated by all regulatory and governmental authorities having
jurisdiction with respect to the construction, ownership, use and operation of
the Facility and Lessee shall have obtained al) permits and authorizations
described in Section 4(b}(xiv) hereto, a copy of each of which shall have been
delivered to Lessor.

(t) All construction on the Facility shall be complete, except as
permitted by Section 4(b)(xvii) hereto.

(u) Lessor shall have received a certificate from each of O & F
Construction, Inc. and Specialty Electrics, Inc.., satisfactory to Lessor,
certifying that the Leased Property is free of all vendor's and mechanic's
liens.

(v) There shall have been no material adverse change in the
financial conditions of any of the Utah Power & Light Company, Lessee, Hydro
or HDO-Idaho since , 19,

(w) No default shall have occurred and be continuing under Lessee's
loan agreement with Baybank Boston. N.A.. a national banking association.

(x) Lessor shall have received such evidence of the satisfactory
fulfillment of the foregoing conditions of this Section 3 as Lessor or Special
Counsel may reasonably require, including, without limitation, certificates of
officers or partners of Lessee, HDI~Idaho, Hydro., public officials and others.

Section 4. Representations and Warranties.

(a) Lesscr. Lessor represents and warrants to Lessee that:

{i) Lessor is a corporation duly organized, validly existing
and in good standing under the laws of the State of Delaware; .

e (ii) Lessor has full power and authority to execute, deliver
and perform the Fundamental Agreements to "hiChfétni‘ a party;
;-‘.. e -~
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(iii) The Fundamental Agreements to which Lessor is a party have
each been duly authorized, executed and delivered by Lessor and, assuming due
authorization, execution and delivery by the other parties thereto, constitute
legal, valid and binding obligations of Lessor enforceable against it in
accordance with the terms thereof and hereof subject, as to enforceability of
remedies, to limitations imposed by bankruptcy. insolvency, reorganization,
moratorium or other similar laws relating to or affecting the enforcement of
creditors' rights generally and to general principles of equity:;

{iv) No authorization, consent or approval of, notice to or
filing with any governmental authority is required for the execution, delivery
or performance by Lessor of the Fundamental Agreements: and

{v) Lessor is buying the Leased Property with its general
assets and no funds used to acguire the Leased Property will be furnished
directly or indirectly out of the assets of or in connection with any employee
becefit plan {or its related trust) as defined in Section 3 of the Employee
Retirement Income Security Act of 1974, as amended ("ERISA").

{b) Lessee. Lessee represents and warrants to each other party
hereto that:

{i) Lessee is a limited partnership duly organized. validly
existing and in good standing under the laws of the State of Idaho, with its
principal place of business and chief executive office {(as such terms are used
in the Idaho Uniform Commercial Code) in County.

. and is qualified to do business in all jurisdictions where failure
to do so would have a materially adverse effect on Lessee or would prevent
Lessor from enforcing any of the Fundamental Agreements;

(ii) Lessee has full power and authority to execute, deliver
and perform the Fundamental Agreements and the Related Agreements to which it
is a party (the "Lessee Documents”) and to own or lease its properties and to
carry on its business as now conducted and as contemplated by the Lease: .

- (iii) The Lessee Documents have each been duly authorized,
executed and delivered by Lessee and, assuming due authorization, execution
and delivery by the other parties thereto., constitute the legal, valid and
binding obligations of Lessee enforceable against it in accordance with the
terms thereof and hereof, subject, as to enforceability of remedies. to
limitations imposed by bankruptcy. insolvency. reorganization, moratorium or
other similar laws relating to or affecting the enforcement of creditors’
rights generally and to general principles of equity:

(v) No authorization, consent or approval of, notice to or
filing with any governmental authority is required for the execution, delivery
or performance by Lessee of the Lessee Documents or for the installation, use
and maintenance of the Facility; .

-
L

{vi} Neither the execution, delivery or performance by Lessee
of the Lessee Documents, nor compliance with the and provisions thereof
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or hereof, conflicts or will conflict with or will result in a breach or
violation of any of the terms, conditions or provisions of any law,
governmental rule or regulation or the charter documents, as amended, of
Lessee or any order, writ, injunction or decree of any court or governmental
authority against Lessee or by which it or any of its properties is bound, or
any indenture, mortgage or contract or other agreement or instrument to which
Lessee is a party or by which it or any of its properties is bound, or
constitutes or will constitute a default thereunder or will result in the
imposition of any lien upon any of its properties;

{vii) There are no suits or proceedings pending or. to the
knowledge of Lessee, threatened in any court or before any requlatory
commnission, board or other governmental administrative agency against or
affecting Lessee which might have a material adverse effect on the business or
operations of Lessee, financial or otherwise, or on its ability to fulfill its
obligations under the Lessee Documents:

{(viii) Title to the Facility and the leasehold interest in the
Site. immediately upon delivery and acceptance of the Leased Property under
the Lease. will be conveyed to Lessor, free of all claims, liens and
encumbrances except Permitted Liens;

(ix) Neither Lessee nor anyone, authorized to act on its behalf
has directly or indirectly offered the Leased Property or similar securities
related to the Pacility for sale to, or solicited any offer to acquire any of
the same from, anyone other than Lessor and no more than ten (10) other
institutional investors:

(x) Lessee has delivered to Lessor its annual financial

statement for the fiscal year ending . 1987. There has been no
material adverse change in the business, condition or operations (financial or
otherwise) of Lessee since . :

{xi) Neither (A) the Lessee Documents, (B} financial statements
described in paragraph (x) above nor (C) any document or certificate furnished
to Lessor by Lessee pursuant hereto or in connection herewith, contains or
will contain, as of its date, any untrue statement of a material fact or omits
or will emit to state, as of its respective date, a material fact regarding
Lessee necessary in order to make the statements contained therein and herein
regarding Lessee not misleading; there are no facts presently known to Lessee
which, individually or in the aggregate, materially and adversely affect or
involve any substantial probability of materially and adversely affecting the
financial condition of Lessee or its respective properties and assets and
which have not been disclosed herein or in said documents;

(xii) Lessee does not know of any fact which materially
adversely affects or, sc far as Lessee can now foresee, will materially
adversely affect the business, operations, properties or financial condition
of. Lessee or the performance of Lessee of its obligations under the Lessee
Documents;
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(xiii) Lessee has filed or caused to be filed all federal, state
and local sales, use, property and income tax returns which are required to be
filed by it and has paid or caused to be paid all taxes shown to be due and
payable on such returns or (except to the extent being contested in good faith
and for the payment of which adequate reserves have been provided) due and
payable on any assessment received by Lessee:;

(xiv) All necessary governmental authorizations required by the
FERC, the PUC, the EPA, the Idaho Department of Health and Welfare and any
other regulatory or governmental authority having jurisdiction with respect to
the construction, ownership, use or operation of the Facility and the Site and
with respect to the transactions contemplated by the Fundamental Agreements
and the Related Agreements have been validly obtained (in sach case subject to
any periodic or occasional renewal or reissuance of such governmental
authorizations in the normal course of business), such govermmental
authorizations are in full force and effect and constitute or will constitute
sufficient authorization for such ownership, use, operation and transactions,
and there are no actions or proceedings pending or, to Lessee's knowledge,
threatened that could result in a revocation, termination or adverse
modification or amendment of any such governmental authorization:

(xv) To the best knowledge of Lessee, no release, emission, or
discharge into the environment of hazardous substances, as defined under the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980,
42 U.S.C. § 9601 et seg., as amended by Public Law 99-499, 100 Stat. 16-13
{October 1B, 1%86). or hazardous waste as defined under The Resource
Conservation and Recovery Act, 42 U.S.C. § 6901 et seg., or air pollutants as
defined under the Clean Air Act, 42 U.S.C. § 7401 et seg.. or pollutants as
defined under the Clean Water Act, 33 U.5.C. § 1251 et seg.. is presently
occurring in excess of federally permitted releases or reportable quantities,
or other concentrations, standards or limitations under the foregoing laws or
any state law governing the protection of health and the environment or under
any other federal, state, or local laws or regulations in connection with the
construction, fuel supply, power generation and transmission or waste
digposal, or any other operations or processes relating to the Facility or the
Site. 7To the best knowledge of Lessee, the Facility and Lessee's use and
proposed use thereof are not and will not be in violation of any
environmental, occupational safety and health or other law now in effect, the
effect of which violation, in any case or in the aggregate. would materially
adversely affect the Facility or Lessee’'s use thereof, or which, in any case
or in the aggregate, would impose a material liability on Lessor or jecpardize
the interest of Lessor in the Facility:;

(xvi) Lessee is and will remain a partnership with the single
purpose of operating the Facility, and it does not and will not own any
securities of any other person;
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{xvii) With the exception of construction work scope activities
and other project requirements specified in Schedule 4{b}(xvii) hereto, which
construction work scope activities and project requirements will be completed
by Lessee prior to the date which is thirty (30) days after the Closing Date,
all construction on the Facility is complete;

{xviii) No event, act or omission has taken place, which event.
act or omission {A) constitutes or which solely with the passage of time or
the giving of notice {or both) would constitute an event of default hereunder
or under any of the Related Agreements or Fundamental Agreements, (B) has or
could have a material adverse effect on the present or prospective financial
or business affairs of the Utah Power & Light Company or Lessee or (C) has or
could have a material adverse effect on any material portion of the assets of
Lessee or with respect to any material portion of the Facility:

{(xvix) Based upon historical river flow data and independent
hydrological reports furnished by Lessee, copies of which have been delivered
to Lessor, there is sufficient water flow at the Facility to produce an
average of 16,998,000 KWH of electricity net to Utah Power and Light Company
annually;

(xx) The Facility has the right to the entire river flow at the
intake diversion structure for its hydroelectric operations. There are no
easements. assignments or other encumbrances (A) upon the water flow at the
Facility and intake diversion structure; or (B} which might limit, impede, or
otherwise lessen the ability of Lessor or Lessee to fully and completely use,
develop, exploit or employ the Facility for hydroelectric purposes;

(xxi) There are no projects, plans, diversions or other state of
facts known to the Lessee, which might reduce the aggregate water flow and
corresponding net pressure head at the Facility available for the production
of electricity at the Facility;

(xxii) The facilities at the Facility are designed, and have been
constructed, to have an ability to produce power at a water flow as low as
3 CFS and to have sufficient combined capacity to generate not less than
16,998,000 KWH of electricity net to Utah Power & Light Company annually (with
an installed and operational capacity of 4.0 Megawatts):

(xxiii) Upon execution and delivery thereof, the Mortgage
{assuming the due authorization., execution and delivery thereof by Lessor)
will create a valid lien on the Closing Date in the collateral described
therein. securing the payment and performance of all obligations intended to
be secured thereby. and all filings and other actions necessary or reasonably
requested by Lessor to perfect and protect each such lien will have been duly
taken on or before the Closing Date. Other than Permitted Liens, on the
Closing Date there will be no liens against the collateral described in the
Mortgage;

o {xxiv) The Facility is a "qualifying facility" within the meaning
of PURPA, and neither Lessor's ownership mrﬁm's operation of the
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Facility will cause Lessor to become subject to regulation by any federal,
state or local governmental authority or regulatory commission {(including,
without limitation, the SEC, the FERC and the PUC) ag a "public utility.” a
®"public utility holding company."” an “electric utility.” an “electric utility
holding company” or an "electrical corporation” under any federal, state or
local law rule or regulation (including, without limitation, the Public
Utility Holding Company Act of 1935, the Federal Power Act and the 1daho
Public Utilities Law, Title 61, Chapter 1, each as amended):

{xxv) The Power Purchase Agreement is & complete statement of
Lessee's agreement with Utah Power & Light Company and every other
governmental or regulatory authority regarding the sale of electricity
generated by the Facility:

{xxvi) Neither the execution, delivery or performance by Lessee
of the Lessee Dotuments nor any transaction contemplated by the Lessee
Documents, violates any law concerning sale/leasebacks, fraudulent
conveyances, bulk sales or the vendor-in-possession doctrine; and

(xxvii) No broker's or finder's fees or commissions or management
or advisory fees are, will or may become payable arising out of any actions or
omissions to act on Lessee’'s part in connection with the Overall Transaction;
Lecsee has not. directly or indirectly, used the services of any broker, agent
or finder in regard to any of the transactions contemplated hereby.

(c) HDI-Idaho. HDI-Jdaho represents and warrants to each other
party hereto that:

(i) HDI-Idaho is a corporation duly organized. validly
existing and in good standing under the laws of the State of Idaho, with
its principal place of business and chief executive office (as such terms
are used in the Utah Uniform Commercial Cede) in
and is duly qualified to do business and is in good standznq as a forezgn
corporation in each jurisdiction wherein the failure to so gqualify could
have a material adverse effect on the business or financial cond;t;on of
HDI-1daho;

{(ii) HDI~Idaho has full power and authority to execute, deliver
and perform the Fundamental Agreements and the Related Agreements to
which it is a party (the "HDI-Idaho Documents™):

{iii) The HDI-Idaho Documents have each been duly authorized,
executed and delivered by HDI-Idaho and, assuming due authorization,
exéecution and delivery by the other parties thereto, constitute the
legal, valid and binding obligations of HDI-Idaho enforceable against it
in accordance with the terms thersof and hereof. subject, as to
snforceability of remedies, to limitations imposed by bankruptcy.
insolvency., reorganization, moratorium or other similar laws relating to
or affecting the enforcement of creditors' right @g‘auy and to

- .

general principles of equity:
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(iv) No authorization, consent or approval of, notice to or
filing with any governmental authority is required for the execution,
delivery or performance by HDI-Idaho of the HDI-Idaho Documents;

(v} Neither the execution, delivery or performance by
HDI-Idaho of the HDI-Idaho Documents, nor compliance with the terms and
provisions thereof or hereof, conflicts or will conflict with or will
result in a breach or viclation of any of the terms, conditions or
provisions of any law, governmental rule or regulation or the charter
documents, as amended, of HDI-Idaho or any order, writ, injunction or
decree of any court or governmental authority against HDI-Idaho or by
which it or any of its properties is bound or any indenture, mortgage or
contract or other agreement or instrument to which HDI-Idaho is a party
or by which it or any of its properties is bound, or constitutes or will
constitute a default thereunder or will result in the imposition of any
lien upon any of its properties;

(vi) There are no suits or proceedings pending or, to the
knowledge of HDI-Idaho, threatened in any court or before any regulatory
commission, board or other governmental administrative agency against or
affecting HDI-Idaho which might have a material adverse effect on the
business or operations of HDI-Idaho, financial or otherwise, or on its
ability to fulfill its obligations under the HDI-Idaho Documents;

{(vii) Neither (A) the HDI-Idaho Documents, (B) the consolidated

balance sheets of HDI-Idaho and its consolidated subsidiaries as of

. 1987, and the related consolidated statements of earnings of
HDI-1daho and its consolidated subsidiaries for the year ended

. 1987 nor (C) any document or certificate furnished to Lessor
by or on behalf of HDI-~Idaho pursuant hereto or in connection herewith,
contains or will contain, as of its date, any untrue statement of a
material fact or omits or will omit to state, as of its respective date,
a material fact regarding HDI-Idaho necessary in order to make the
statements contained therein and herein regarding HDI-Idaho mot
misleading; there are no facts presently known to HDI-Idaho which,
individually or in the aggregate, materially and adversely affect or
involve any substantial probability of materially and adversely affecting
the financial condition of HDI-1daho or its respective properties and
assets and which have not been disclosed herein or in sa:d documents:

{viii) HDI-Idaho does not know of any fact which materially
adversely affects or, so far as HDI-Idaho can now foresee, will
materially adversely affect the business, operations, properties or
financial condition of HDI-Idaho and its subsidiaries or the performance
of HDI-ldaho of its obligations under the HDI-Idaho Documents:

{ix} No broker's or finder's fees or comnissions or management
or advisory fees are, will or may become payable arising out of any
actions or omigsions to act on HDI-Idaho's part in connection with the
Overall Transaction; HDI-l1daho has not, directly or indirectly. used the

- a
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services of any broker, agent or finder in regard to any of the
transactions contemplated hereby: and

(x} HDI-I1daho has filed or caused to be filed all federal,
state and local sales, use, property and income tax returns which are
required to be filed by it and has paid or caused to be paid all taxes
shown to be due and payable on such returns or (except to the extent
being contested in good faith and for the payment of which adeguate
reserves have been provided) due and payable on any assessment received
by HDI-ldaho.

(d) Hydro. Hydro represents and warrants te each other party
hereto that:

{i) Hydro is a corporation duly organized, validly existing
and in good standing under the laws of the State of . With its
principal place of business and chief executive office (as such terms are
used in the Idaho Uniform Commercial Code) in . and
is duly qualified to do business and is in good standing as a foreign
corporation in each jurisdiction wherein the failure to so qualify could
have a material adverse effect on the business or financial condition of
Hydro;

(ii}) Hydro has full power and authority to execute, deliver and
perform the Fundamental Agreements and the Related Agreements to which it
is a party (the "Hydro Documents™):

(iii) The Hydro Documents have each been duly authorized,
executed and delivered by Hydro and, assuming due authorization,
execution and delivery by the other parties thereto, constitute the
legal, valid and binding obligations of Hydro enforceable against it in
accordance with the terms thereof and hereof, subject, as to
enforceability of remedies, to limitations imposed by bankruptcy.
insolvency, reorganization, moratorium or other similar laws relating to
or affecting the enforcement of creditors' rights generally and to
general principles of equity:;

(iv) No authorization, consent or approval of, notice to or
filing with any governmental suthority is required for the execution,
delivery or performance by Hydro of the Hydro Documents;

{v) Neither the execution, delivery or performance by Hydro of
the Hydro Documents, nor compliance with the terms and provisions hereof
or thereof, conflicts or will conflict with or will result in a breach or
violation of any of the terms, conditions or provisions of any law,
governmental rule or regulation or the charter documents, as amended, of
Hydro or any order, writ, injunction or decree of any court or
governmental authority against Hydro or by which it or any of its

« properties is bound or any indenture, mortgage of contract or other
: by which it or any
titute a default
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thereunder or will result in the imposition of any lien upon any of its
properties;

{(vi) There are no suits or proceedings pending or, to the
knowledge of Hydro, threatened in any court or before any regulatory
commission, board or other govermmental administrative agency against or
affecting Hydro which might have a material adverse effect on the
business or operations of Hydro, financial or otherwise, or on its
ability to fulfill its obligations under the Hydro Documents;

(vii) Neither (A) the Hydro Documents, (B) the consolidated

balance sheets of Hydro and its consolidated subsidiaries as of
, 1986, and . 1987 and the related consolidated

statements of earnings of Hydro and its consolidated subsidiaries for the
year ended , 1986, and . 1987 nor {C) any document or
certificate furnished to Lessor by or on behalf of Hydro pursuant hereto
or in connection herewith, contains or will contain, as of its date. any
untrue statement of a material fact or omits or will omit to state., as of
its respective date, a material fact regarding Hydro necessary in order
to make the statements contained therein and herein regarding Hydro not
misleading; there are no facts presently known to Hydro which,
individually or in the aggregate, materially and adversely affect or
involve any substantial probability of materially and adversely affecting
the financial condition of Hydro or its respective properties and assets
and which have not been disclesed herein or in said documents;

(vii) Each pension, profit-sharing or other employee benefit
plan maintained by each of Hydro and each subsidiary of Hydro
(individually, a “Plan") is in material compliance with the Employee
Retirement Income Security Act {"ERISA"), the Internal Revenue Code of
1986, as amended (the "“Code") and all applicable rules and regulations
promulgated thereunder, and Lessee has filed or caused to be filed all
material reports required to be filed by ERISA, the Code and such rules
and regulations with respect to each Plan. There is no accumulated .
funding deficiency, a8 defined in Section 412(a) of the Code, with
respect to any Plan subject to Section 412 of the Code. and each of Hydro
and each subsidiary of Hydro has no termination or withdrawal liability
under Title IV of ERISA;

(ix) Hydro does not know of any fact which materially adversely
affects or, so far as Hydro can now foresee, will materially adversely
affect the business, operations, properties or financial condition of
Hydro and its subsidiaries or the performance of Hydro of its obligations
under the Hydro Documents;

{(x) No broker's or finder's fees or commissions or management
or advisory fees are, will or may become payable arising out of any
actions or omissions to act on Hydro's part in connection with the
Overall Transaction; Hydro has not, directly or andzt-ctly. used the
services of any broker, agent or finder in regagd to any the
transactions contemplated hereby: and
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(xi) Hydro has filed or caused to be filed all federal, state
and local sales, use, property and income tax returns which are reguired
to be filed by it and has paid or caused to be paid all taxes shown to be
due and payable on such returns or (except to the sxtent being contested
in good faith and for the payment of which adegquate reserves have been
provided) due and payable on any assessment received by Hydro.

Section 5. Transaction Indemnity.

In the event that, for any reason whatsoever, each condition
precedent to the transactions as contemplated herein is not satisfied or
waived, Lessee hereby unconditionally agrees to indemnify, defend, protect and
keep harmless Lessor and its successors, assigns, representatives, agents and
servants from and against any and all liabilities, obligations, losses,
damages, penalties, taxes, claims, actions, suits, costs, expenses or
digbursements (including, without limitation, reasonable legal fees and
expenses) of any kind and nature whatsoever which may be imposed on, incurred
by or asserted against Lessor in any way relating to or arising out of the
Lease or the Overall Transaction or any document contemplated thereby, or the
performance of any of the terms thereunder, or in any way relating to or
arising out of the purchase, acceptance, ownership, delivery, use, financing,
sale, return or other disposition of the Facility.

Section 6. Successors and Assigns.

This Participation Agreement shall be binding upon and inure to the
benefit of each of the parties hereto and their respectzve successors and
assigns.

Section 7. Governing Law and Counterparts.

The terms of this Participation Agreement and all rights and
obligations of the parties hereto shall be governed by the laws of the State
of [Idaho], to the jurisdiction of whose courts each of Lessor, Lessee,
HDI-Idaho and Hydro hereby submit for all matters with respect to this
Agreement and the Overall Transaction. Such terms, rights and obligations may
not be changed orally, but may be changed only by an agreement in writing
signed by the party against whom enforcement of such change is sought. This
Agreement may be executed in any number of counterparts and by the parties
hereto on separate counterparts, but all of such counterparts shall together
constitute a8 single instrument.

Section 8. Notices.

All notices herein required shall be deemed to have been duly given
when signed by an appropriate officer or other representative and delivered to
8 general partner in Lessee, an officer of Lessor, HDI-Idaho or Hydro, as the
case may be, or mailed prepaid by certified mail, return receipt reguested,
and addressed to the address indicated herein for such party or to such other

ess as such party may designate in writing purs M, hereto.
Tl f
%
4Py [0 '
-15- % .
2430B-005443-000012-302 % 02/29/88



Section 9. Reproduction of Documents.

This Participation Agreement and all documents relating hereto,
including, without limitation, (a) consents, waivers and modifications which
may hereafter be executed, (b) documents received by any party at the Closing
Date and (c) financial statements, certificates and other information
previously or hereafter furnished to any party hereto, may be reproduced by
such party by any photographic, photostatic, microfilm, microcard, miniature
photographic or other similar process and such party may destroy any original
document so reproduced. Each party hereto agrees and stipulates that any such
reproduction shall be admissible in evidence as the original itself in any
judicial or administrative proceeding (whether or not the original ig in
existence and whether or not such reproduction was made by any party hereto in
the regular course of business) and that any enlargement, facsimile or further
reproduction of such reproduction shall likewise be admissible in evidence.

Section 10. Amendment of Aqreements.

Lessee, HDI-Idaho and Hydro each hereby consent to all the terms and
provisions of the Participation Agreement, the Fundamental Agreeme¢nts and the
Related Agreements and the documents contemplated thereby, it being understood
that such consent shall not be construed to reguire that party's consent to
any future supplement to, or amendment, waiver, or modification of, the terms
of any of such documents. Lessee. HDI-Idaho and Hydro each hereto agree that
from the Closing Date neither the Participation Agreement nor the Fundamental
Agreements and the Related Agreements and the documents contemplated thereby
may be terminated, changed, amended, modified or supplemented, nor may any
waiver of any of the terms thereof be granted without the prior written
consent of Lessor.

Section 11. Further Assurances.

Lessor, Lessee, HDI-Idaho and Hydro each will cooperate with the
other parties hereto and take such actions as are reasonably necessary to -
effect the transactions contemplated by the Participation Agreement, the
Fundamental Agreements and the Related Agreements and the documents
contemplated thereby. Lessee, at its own expense, will cause to be promptly
and duly taken, sxecuted, acknowledged, and delivered all such further acts,
conveyances, documents, and assurances as Lessor may from time to time
reasonably request in writing in order to carry out more effectively the
intent and purposes of the Participation Agreement, the Fundamental Agreements
and the Related Agreements and the documents and transactions contemplated
thereby. :

Section 12. Survival of Covenants and Representations.

All covenants, representations and warranties made by any party
bereto in this Participation Agreement herein and in the Fundamental
Agreements, the Related Agreements and any certifjcate delivered pursuant

hareto shall survive the delivery of this Agre ¢ Fundamental
Agresments, the Related Agreements and the docume toplated hereby.
-16- @83
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Section 13. Change of Office.

Lessee, HDI-Idaho and Hydro each agrees to give prompt written
notice to Lessor of any change in name and change in the location of its
principal place of business or its chief executive office (as such terms are
used in the Idaho Uniform Commercial Code).

Section 14. Resist Regulatory Change.

If the FERC or the PUC shall issue any order., judgment, regulation,
or decision the effect of which is to rescind, terminate, repeal, invalidate,
suspend, enjoin, amend or modify the Power Purchase Agreement, then, under
such circumstances, if such regulatory change shall be known to Lessee and if,
as a result of such regulatory change, there shall exist in the good faith
opinion of Lessor a reasonable possibility that such regulatory change will
have a material and adverse effect on any of the Fundamental Agreements or the
Related Agreements or documents contemplated thereby, Lessee shall diligently
and timely (a) make all filings, (b) pursue all remedies and appeals, and
{c} take such other lawful action, in each case as ghall be necessary or, in
the good faith opinion of Lessee or Lessor, desirable to {i) prevent such
regulatory change from becoming final and nonappealable or otherwise
irrevocable, (ii) postpone the effectiveness of such regulatory change, and
(iii) cause such regulatory change to be revoked or amended or modified so0 as
to eliminate the reasonable possibility of such material adverse effect.

Section 15. Qualifying Facility.

Neither Lessor, Lessee, HDI-Idaho nor Hydro shall take any
affirmative act., and Lessee shall not fail to take any action, that would
cause the Facility not to be a "gqualifying facility" within the meaning of
PURPA. If the FERC determines in & final order that the Facility has for any
reason ceased to be a qualifying facility, Lessee shall immediately cease
operating the Facility.

Section 16. Pollution Control.

Lessee shall not release. emit, or discharge into the environment
hazardous substances, as defined under the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended, or hazardous
waste as defined under the Resource Congservation and Recovery Act, as amended,
or air pollutants as defined under the Clean Air Act Amendments of 1977, as
amended, or pollutants as defined under the Water Pollution Control Act, as
amended. in excess of federal y permitted releases or reportable quantities,
or other concentrations, standards., or limitations under the foregoing laws or
any state law governing the protection of health and the enviromment or under
any other federal, state, or local laws, regulations or governmental
authorizations in connection with the construction, fuel supply, power
generstion and transmission, waste disposal or any other operations or
Rrocesses relating to the Facility.
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Section 17. Fees and Expenses. Lessee shall pay or cause to be paid all
of the costs and expenses incurred by Lessor in connection with the
preparation, execution and delivery of this Agreement, the Fundamental
Documents and the documents contemplated hereby and thereby. including fees
and disbursements of Special Counsel and the costs of preparing, printing and
distributing this Agreement, the Fundamental Documents and all related
documents.

-18- k\‘
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IN WITNESS WHEREQOF, the parties hereto have executed this
Participation Agreement as of the date first above written.

2430B-005443-000012-302
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HDI ASSOCIATES, INC.. LIMITED PARTNERSHIP

By HDI-Idaho, Inc.
Its General Partner

By

Title: President

HDI-IDAHO, INC.

By

Title:

HYDROELECTRIC DEVELOPMENT, INC.

By

Title:

TINGHOUSE CREDIT CORPORATION

By

Title:



EHIBIT A

TO THE
PARTICIPATION
AGREEMENT

DEFINITIONS

The terms defined in the Lease, the HDI-Idaho Pledge Agreement,
the Hydro Pledge Agreement, the Guarantee, and the Mortgage when used herein
shall have the same meanings as so defined unless otherwise defined.

"Bill of Sale" for the Leased Property shall mean & warranty
bill of sale for the Facility from Lessee to Lessor acceptable in form and
substance to Lessor.

"Closing” shall mean the Closing hereunder to be held on the
Closing Date.

"Code” shall mean the Internal Revenue Code of 1986, as amended.

"Closing Date" shall mean March &, 1988, or such later date as
the parties hereto may agree, which date shall in no event be after March 10,
1988.

"Construction Contract" shall mean that certain Contract
No. 56330 dated April 10. 1987, between Gilbert Gilkes & Gordan, Ltd. and
Hydro, as assigned to Lessee pursuant to that certain Collateral Assignment of
Equipment Purchase Agreement dated April 10, 1987, by and among Lessee,
Gilbert Gilkes & Gordan, Ltd., and Baybank Boston, N.A.

"Easements"” shall mean all easements described in Schedule 3{c)
hereto.

“"EPA" shall mean the Federal Environmental Protection Agency or
any successor agency thereto.

"ERISA" shall mean the Employee Retirement Income Security Act.

"Escrow Account" shall mean the escrow account establighed by
the Escrow Agreement.

“Escrow Agent™ shall mean First Security Bank of Utah.

“Escrow Agreement” shall mean the Escrow Agreement, dated as of
the date hereof, substantially in the form of Exhibit E annexed hereto., by and
between Lessee and Escrow Agent, as such Escrow Agreement may hereafter be
amended, supplemented or modified from time to time in accordance with its
terms and Section 10 of the Participation Agreement.
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“Facility” shall mean the 4 MW (gross) megawatt hydroelectric
facility for the generation of electrical energy located on the Site,
including without limitation any and all alterations and components from time
to time incorporated in or installed as part of such Facility.

“FERC" shall mean the Federal Energy Regulatory Commission or any
successor agency thereto. :

"Fundamental Agreements” shall mean the Participation Agreement, the
Lease (with the counterpart marked “"Counterpart Number 1" delivered to
Lessor). the Ground Lease., the Tax Indemnity Agreement, the Mortgage, the
Escrow Agreement, the HDI-Idaho Pledge Agreement, the Hydro Pledge Agreement
and the Guarantee, as such Fundamental Agreements may hereafter be amended,
supplemented or modified from time to time in accordance with their terms and
Section l{c) of the Participation Agreement.

"Ground Lease" shall mean the agreement for lease of the Site, dated
as of the date hereof, between Lessee and Lessor, substantially in the form of
Exhibit B annexed hereto. as such Ground Lease may hereafter be amended,
supplemented or modified from time to time in accordance with its terms and
Section 10 of the Participation Agreement.

"Initial Term" shall mean the initial term of this Lease commencing
on the Closing Date and terminating on the Expiration Date.

“Lease" shall mean the Facility and Site Lease, dated as of the date
hereof, between Lessor and Lessee, substantially in the form of Exhibit C
annexed hereto, as such Lease may hereafter be amended, supplemented or
modified from time to time in accordance with its terms and Section 10 of the
Participation Agreement.

“Leased Property” shall mean the Facility and the Site.

"Lessee” shall mean HDI Agsociates IV, Limited Partnership. an Idaho
limited partnership.

“Lessor” shall mean Westinghouse Credit Corporation, a Delaware
corporation.

“Mortgage" shall mean the Mortgage., Assignment of Lease and Rents,
Security Agreement and Pixture Filing between Lessee and Lessor, substantially
in the form of Exhibit D annexed hereto, as such Mortgage may hereafter be
amended, supplemented or modified from time to time in accordance with its
terms and Section 10 of the Participation Agreement.

“Overall Transaction” shall mean the actions and events described in
the "whereas” clauses of the Participation Agreement as the Overall
Transaction.

. "Participation Agreement," “herein,* "hereund
shall mean this Participation Agreement dated as of thiys

* or other like words
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Lessor, Lessee, HDI-Idaho and Hydro, as such Participation Agreement may
hereafter be amended, supplemented or modified from time to time in accordance
with its terms.

*Permitted Liens” shall mean (a) the respective rights of a
permitted sublessee or assignee as provided in the Lease, {b) Lessor Liens,.
(c) liens for taxes either not yet due or being contested in good faith and by
appropriate proceedings diligently conducted so long as such proceedings shall
stay the enforcement thereof and the sale or forfeiture of the Facility, the
Site or any part thereof or interest therein, (d) undetermined or inchoate
materialmen’s, mechanics', workmen's, repairmen’'s or employees' liens or other
like liens arising in the ordinary course of business and securing obligations
which are not delinguent or which shall have been bonded or the enforcement of
which shall have been suspended (but only for the duration of such suspension})
and (e) rights of way or easements appearing of record and shown on the
Commitment for Title Insurance issued by Company dated

. 1988 (Commitment ).

“Power Purchase Agreement"” shall mean the Power Purchase Agreement
between Lessee and Utah Power & Light Company dated May 2, 1986 and the
Memorandum of Understanding between Lessee and Utah Power & Light Company
dated August 13, 1986.

"PUC" shall mean the Idaho Public Utilities Commission or any
successor agency thereto.

“PURPA" shall mean the Public Utility Regulatory Policies Act of
1978 and Part 292 of Title 18 of the Code of Federal Regulations.

"Related Agreements” shall mean the Power Purchase Agreement and the
Transfer Agreement and Water Service Contract, as such Related Agreements may
hereafter be amended, supplemented or modified from time to time in accordance
with their terms and Section 10 of the Participation Agreement. ’

"SEC“ shall mean the Federal Securities Exchange Commission or any
successor agency thereto.

"Site" shall mean the location of the Facility on the real property
in Eastern ldaho approximately 55 miles north of the town of Arco on Dry
Creek, and as more particularly described in the Lease.

"Special Counsel” shall mean Orrick, Herrington & Sutcliffe., 600
Montgomery Street, San Francisco, California 94111.

“Tax Indemnity Agreement” shall mean the Tax Indemnity Agreement.
Gated as of the date hereof, by and between Lessee and Lessor, as such Tax
Indemnity Agreement may hereafter be supplemented, amended or modified from
time to time in accordance with its terms and Section 10 of the Participation
Agreement.
FY
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“"Title Policy"” shall have the meaning set forth in Section 3(c).
"Total Project Cost” of the Leased Property shall mean $5.400,000.
“Transfer Agreement and Water Service Contract” shall mean that

certain Transfer Agreement and Water Service Contract, dated January 29. 1987,
between Lesggee and Dry Creek Developers Incorporated, an Idaho corporation.

Ad
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EXHIBIT J(1)
T0 THE
PARTICIPATION
AGREEMENT

Opinion of Counsel for Lessee

1. Opinion. The opinion of Counsel for Lessee shall state the following:

(a) Lessee is a limited partnership duly organized, validly existing
and in good standing under the laws of the State of Idaho, with its principal
place of business and chief executive office (as such terms are used in the
Idaho Uniform Commercial Code) in ¢ ., and is qualified to do
business in all jurisdictions where failure to do so would have a materially
adverse effect on Lessee or would prevent Lesser from enforcing any of the
Fundemental Agreements.

(b} Lessee has the full partnership power to execute, deliver and
perform the Fundamental Agreements and the Related Agreements to which it is a
party (the "Lessee Documents™) and to own or lease its properties and to carry
on its business as now conducted and as contemplated by the Lease.

{c} The Lessee Documents have each been duly asuthorized, executed and
delivered by Lessee and, assuming due authorization, execution and delivery by
the other parties thereto, constitute the legal, valid and binding obligations
of Lessee enforceable against it in accordance with the terms thereof and hereof.

(d) No authorization, consent or approval of, notice to or filing
with any governmental authority is required for the execution, delivery or
performance by Lessee of the Lessee Documents or for the installation, use and
maintenance of the Facility.

{e} Neither the execution, aelivery or performance by Lessee of the
Lessee Documents, nor compliance with the terms and provisions thereof or
hereof, conflicts or will conflict with or will result in a breach or violation
of any of the terms., conditions or provisions of any law, governmental rule or
regulation or the charter documents, as amended, of Lessee, or to such Counsel's
knowledge, any order, writ, injunction or decree of any court or governmental
suthority against Lessee or by which it or any of its properties is bound.

(f) To the knowledge of Counsel, there are no suits or proceedings
pending or, to the knowledge of Counsel, threatened in any court or before any
regulatory commission, board or other governmental administrative agency against

J(1)-1
2430B

.....



or affecting Lessee which might have a material adverse effect on the business
or operations of Lessee, financial or otherwise, or on its ability to fulfill
its obligations under the Lessee Documents.

{g) Neither the execution, delivery or performance by Lessee of the
Lessee Documents, nor any transaction contemplated by the Lessee Documents,
violates any law of the State of ldaho concerning sale/lsasebacks. fraudulent
conveyances, bulk sales or the vendor-in-possession doctrine.

th) All necessary governmental authorizations required by the Idaho
PUC. the Idaho Department of Health and Welfare and any other Idaho regulatory
or governmental authority having jurisdiction with respect to the construction,
ownership, use or operation of the Facility and the Site and with respect to the
transactions contemplated by the Fundamental Agreements and the Related
Agreements have been validly obtained (in each case subject to any periodic or
occasional renewal or reissuance of such governmental authorizations in the
normal course of business), such governmental authorizations are in full force
and effect and constitute sufficient authorization for such ownership. use,
operation and transactions, and, to such Counsel’'s knowledge, there are no
‘actions or proceedings pending or threatened that could result in a revocation,
termination or adverse modification or amendment of any such governmental
authorization.

(i) Upon execution and delivery thereof, the Mortgage (assuming the
due authorization, execution and delivery thereof by Lessor) will create valid:
lien on the Closing Date in the collateral described therein, securing the
payment and performance of all obligations intended to be secured thereby, and
all filings and other actions necessary or appropriate to perfect and protect
each such lien has been taken.

{j} Neither Lessor's ownership nor Lessee's operation of the Facility
will cause Lessor to become subject to regulation by any ldaho, state or local
governmental authority or regulatory commission (including, without limitation,
the SEC, the FERC and the PUC) as a "public utility."” a "public utility holding
company,” an “"electric utility." an “electric utility holding company” or an
“electrical corporation” under any federal, state or local law rule or
regulation (including, without limitation, the Public Utility Helding Company
Act of 1935, the Federal Power Act and the ldaho Public Utilities Law, Title 61,
Chapter 1, each as amended).

(k) The Facility is a "qualifying facility” (within the meaning of
the Public Utility Regulatory Policies Act of 1978 and Part 292 of Title 1B of
the Code of Federal Regulations, respectively, collectively referred to herein
as "PURPA").

2. Qualification and Reliance. In giving an opinion provided for herein,
Counsel for Lessee may qualify such opinion that any agreement is enforceable in

accordance with its terms by a general reference to (a) limitations imposed by

bankruptcy, insolvency, reorganization, moratorium o other laws affecting the
énforcement of lessors' or creditors’ rights genera ) applicable laws
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limiting certain remedial provisions of the Lease and the Mortgage which, in the
opinion of Counsel for Lessee, will not materially interfere with the practical
realization of the benefits or security to be provided by such document, and
(c} general principles of equity. Counsel for Lessee may further qualify such
opinion by a limitation to the laws of the State of 1daho and the laws of the

United States.
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EXHIBIT J(2)
T0 THE
PARTICIPATION
AGREEMENT

Opinion ef Counsel for Hydro

1. Opinion. The opinion of Counsel for Hydro shall state the following:

(a) Hydro is a corporation duly organized, validly existing
and in good standing under the laws of the State of . with its
principal place of business and chief executive office {as such terms are
used in the Idaho Uniform Commercial Code) in . and
is duly qualified to do business and is in good standing as a foreign
corporation in each jurisdiction wherein the failure to so gualify could
have a material adverse effect on the business or financial condition of
Hydro.

(b) Hydro has full corporate power and authority to execute,
deliver and perform the Fundamental Agreements and the Related Agreements
to which it is a party (the "Hydro Documents”).

(¢} The Hydro Documents have each been duly authorized,
executed and delivered by Hydro and, assuming due auvthorization,
execution and delivery by the other parties thereto, constitute the
legal, valid and binding obligations of Hydro enforceable against it in
accordance with the terms thereof.

{d) No authorization, consent or approval of, notice to or
filing with any governmental authority is required for the execution,
delivery or performance by Hydro of the Hydro Documents.

(e} Neither the execution, delivery or performance by Hydro of
the Hydro Documents, nor compliance with the terms and provisions hereof
or thereof, conflicts or will conflict with or will result in a breach or
violation of any of the terms, conditions or provisions of any law,
governmental rule or regulation or the charter documents, as amended, of
Hydro or any order, writ, injunction or decree of any court or
governmental authority against Hydro or by which it or any of its
properties is bound or, te such Counsel's knowledge, any indenture,
mortgage or contract or other agreement or instrument to which Hydro is a
party or by which it or any of its properties is bound, or constitutes or
will constitute a default thereunder or will result in the impos:t;on of
any lien upon any of its properties.

as (f) To such Counsgel's knowledge, there are suits or
proceedings pending or, to the knowledge of Hydro, thr Jgepd in any
court or before any regulatory commission, board or o antal
4p @[J
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administrative agency against or affecting Hydro which might have a
material adverse sffect on the business or operations of Hydro, financial
or otherwise, or on its ability to fulfill its obligations under the
Hydro Documents.

(g) To such Counsel's knowledge, sach pension, profit-sharing or
other smployee benefit plan maintained by each of Hydro and each
subsidiary of Hydro (individually, a "Plan") is in material compliance
with the Employee Retirement Income Security Act (“ERISA"), the Internal
Revenue Code of 1986, as amended (the "Code") and all applicable rules
and regulations promulgated thereunder, and each of Hydro and each
subsidiary of Hydro has filed or caused to be filed all material reports
required to be filed by ERISA, the Code, and such rules and regulations
with respect to each Plan; there is no accumulated funding deficiency, as
defined in Section 412(a) of the Code, with respect to any Plan subject
to Section 412 of the Code: and Lessee has no termination or withdrawal
liability under Title IV of ERISA.

2. Qualification and Reliance. In giving an opinion provided for

herein, Counsel for Hydro may qualify such opinion that any agreement is
enforceable in accordance with its terms by a general reference to (a)
limitations imposed by bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of lessors' or creditors' rights
generally and (b) general principles of equity. Counsel for Hydro may further
qualify such opinion by a limitation to the laws of the State of Idaho and the
laws of the United States.
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EXHIBIT J(3)
TO THE
PARTICIPATION
AGREEMENT

Opinion of Counsel for HDI-Idaho

1. Opinion. The opinion of Counsel for HDI-ldaho shall state the

following:

(a) HDI-Idaho is a corporation duly organized, validly
existing and in good standing under the laws of the State of lIdaho, with
its principal place of business and chief executive office (as such terms
are used in the Utah Uniform Commercial Code) in
and is duly qual:f;ed to do business and is in good standzng as a fore:gn
corporation in each jurisdiction wherein the failure to so qualify could
have a material adverse effect on the business or financial condition of
HDI-Idaho.

{b) HDI-Idaho has full corporate power and authority to
execute, deliver and perform the Fundamental Agreements and the Related
Agreements to which it is a party {(the "HDI-ldaho Documents"”).

{c) The HDI-IQaho Documents have each been duly authorized,
executed and delivered by HDI-Idaho and, assuming due authorization,
execution and delivery by the other parties thereto, constitute the
legal, valid and binding obligations of HDI-Idaho enforceable against it
in accordance with the terms thereof.

{d) No authorization, consent or approval of, notice to or
filing with any governmental authority is required for the execution..
delivery or performance by HDI-Idaho of the HDI-Idaho Documents.

{s) Neither the execution, delivery or performance by
HDI-Idaho of the HDI-Idaho Documents, nor compliance with the terms and
provisions thereof or hereof, conflicts or will conflict with or will
result in a breach or violation of any of the terms, conditions or
provisions of any law, governmental rule or regulation or the charter
documents, as amended, of HDI-Idaho or to such Counsel's knowledge any
order, writ, injunction or decree of any court or governmental authority
against HDI-Idaho or by which it or any of its properties is bound or any
indenture, mortgage or contract or other agreement or instrument to which
HDI-Idaho is a party or by which it or any of its properties is bound, or
constitutes or will constitute a default thereunder or will result in the
imposition of any lien upon any of its properties.

(£} To such Counsel's knowledge, there afe no suits or
proceedings pending or threatened in any court or bafore any regulatory
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commission, board or other governmental administrative agency against or
affecting HDI-1daho which might have a material adverse effect on the business
or operations of HDI-Idaho, financial or otherwise, or on its ability to
fulfill its obligations under the HDI-Idaho Documents.

2. Qualification and Reliance. In giving an opinion provided for
herein, Counsel for HDI-Idaho may qualify such opinion that any agreement is
enforceable in accordance with its terms by a general reference to (a)
limitations imposed by bankruptcy, insolvency, reorganization, moratorium or
other laws affecting the enforcement of lessors’ or creditors' rights
generally and (b) general principles of equity. Counsel for HDI-Idaho may
further gualify such opinion by a limitation to the laws of the State of ldaho
and the laws of the United States.
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SCHEDULE 3(¢}(1)

TO THE

PARTICIPATION

AGREEMENT

Assignments Reguired
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Schedule 3{e¢) (2}
To The
Participation
Agresement

CONSENTS REQUIRED
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SCHEDULE 3(e)
T0 THE
PARTICIPATION
AGREEMENT
Easements
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SCHEDULE 4(b)(xviii)
TO THE
PARTICIPATION
AGREEMENT

Items to be Completed Within 30 Days
of the Closing Date

1. purchase and long~term caring of two (2) snowmobiles to be located at
powerhouse

2. construction of a permanent fence around transformer
3. bus duct conduit from transformer to transmission pole embedded in concrete.

4. receipt and installation of Motorola telemetry equipment necessary to
optimize intake water flow rates and therefore., power output

5. fire extinguishers in powerhouse
~ 1 in control room area
- 1 in turbine room area
6. battery rach cover
7. eye wash-station above or near battery racks
B. first aid kit in powerhouse building
9. flume and fencing removal or backfill
10. retention of Myers Engineering thru 1988. (contract with HDI)
1l. permanent battery 24 volt system to replace temporary system
12. all final painting scheduled for completion

13. receipt and installation of new transmission relay device satisfactory to
UPEL

14. 2all work previously contracted and agreed to by all involved project
entities must be completed and signed-off (all vendors, contractors,
subcontracters, UPEL, etc.)

Items S, 6, 7 and B are safety related items which may or may not be required to
be in compliance with State of Idaho building codes (i.e., OSHA).
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LESSOR:

LESSEE:

HDI-Idaho:

HYDRO:

24308

SCHEDULE &

TO THE
PARTICIPATION
AGREEMENT

Information for Notices

Westinghouse Credit Corporation
One Oxford Centre
Pittsburg, Pennsylvania 15219
Attention: Vice President, Leasing Operations

HDI Associates. Ltd., Limited Partnership
¢/o HDI Idaho, Inc.

Hydroelectric Development, Inc.
10394 West Chetfield Avenue, Suite 108
Littleton, Colorade, B0127
Attention:

MhoriLaey

APR u 1958,
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EXHIBIT

TO THE
PARTICIPATION
AGREEMENT

Recording Regquested By And
When Recorded Mail to:

ORRICK, HERRINGTON & SUTCLIFFE Department of Water Resources
600 Montgomery Street, ‘

San Francisco, California 94111

Attention: Daniel R. Bedford, Esq.
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{Space above this line for Recorder's Use)

LEASEHOLD MORTGAGE, ASSIGNMENT OF LEASE AND RENTS.
SECURITY AGREEMENT AND FIXTURE FILING

This MORTGAGE, dated as of March 1, 1988, by HDI ASSOCIATES IV,
LIMITED PARTNERSHIP, an Idaho limited partnership ("Mortgagor"). in favor of
WESTINGHOUSE CREDIT CORPORATION, a Delaware corporation {"Mortgagee").

WIINESSETH
Reference is hereby made to that certain Participation Agreement dated as
of March 1, 1988 (the “Participation Agreement") among Mortgagee, Mortgagor,
HDI Idaho. Inc., an Idaho corporation, and Hydroelectric Development, Inc., a
Colorado corporation. Capitalized terms not otherwise defined herein are used
as defined in Exhibit A to the Participation Agreement.

GRANT IN TRUST:

Mortgagor, in consideration of the indebtedness herein recited and
the trust herein created. and subject to Section 1.4 hereof, hereby
irrevocably grants, conveys., transfers, and assigns to Mortgagee, its
successors and assigns, in trust forever, with power of sale and right of
entry and possession as provided below, all of its present and future estate,
right, title and interest in and to the following described property (the
"Mortgaged Property”}):

(a) That certain real property located in eastern Idaho along Dry
Creek approximately fifty five miles north of the town of Arco, and more
particularly described in Exhibit A attached hereto (the "Site"), which is the
location of a four megawatt hydroelectric facility (the "Facility").

{(b) That certain Ground Lease, dated as of March 1, 1988 by and
between Mortgagor and Mortgagee (the "Ground Lease").

B
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{c) All covenants. agreements, rights, appurtenances, tenements,
hereditaments, privileges, franchises and appendages of or relating to the
Site and all rights of Mortgager in and to the Easements and any streets,
roads or public places, easements or rights of way relating to the Site; and
the diversion structure, the penstock and the transmission line associated
with the Site and the Facility including, without limitation:

(i) United States Department of the Interior Bureau of Land
Management Right of Way permit Serial Number I-23042:

{i1) State of Idaho Basement number 2780:;
(iii) Grant of Easement from Hatch Livestock dated November 6, 1986;

(iv) Special Use Easement and Water Distributicen and Containment
Agreement From Alan J. Amy and Afton Louise Amy dated February 11, 1987:

{v) 1Idaho Water Permit numbers 33-7089, 33-7154, and 33-7181: and

{vi) Grant of Easeéement by Robert Amy and Judy Amy dated February 13,
1987.

{d) All development rights, air rights, water, water rights, water
stock, ditches or ditch rights and reservoirs or reservoir rights of Mortgagor
relating to the Site, including without limitation Idaho Water Permits Nos.
33-7089, 33-7154 and 33-7181, and any licenses that the Idaho Department of
Water Resources may issue in the future for the appropriation of water for the
Project.

(e} All present and future structures, buildings, improvements,
appurtenances and fixtures of any kind on the Site, including without
limitation the Facility (the “Improvements"}.

{f) All leases, subleases and subtenancies, occupancy agreements,
and concessions {including the Ground Lease) affecting any of the Mortgaged
Property., the Site or the Improvements (collectively. the "Project Leases"),
and all rents, royalties, income and profits arising from the Site, the
Improvements or the Project Leases and all production payments or other
similar payments and all proceeds of the conversion, wvoluntary or involuntary,
of the Mortgaged Property into cash or liquidated amounts or claims for the
purposes and upon the terms and conditions hereinafter set forth. Mortgagee
igs hereby authorized to collect and receive the foregoing rents. issues,
profits, royalties, production and other payments and proceeds, to give proper
receipts and acquittances therefor and to apply the same to the payment of the
obligations secured hereby, notwithstanding the fact that the same may not
then be due and payable, however, Mortgagor may collect and receive such
rents, issues, profits, royalties, production and other payments and proceeds
until an Event of Default occurs pursuant to the terms hereof. The foregoing
assignment shall not impose upon Mortgagee any duty to produce rents from the
Mortgaged Property. and said assignment shall not se. Mortgagee to be a
"mortgagee in possession” for any purpose. f&gs R
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(g) All proceeds and claims arising on account of any damage to or
taking of the Site or Improvements or any part thereof, and all causes of
action and recoveries for any loss or diminution in the value of the Site or
Improvements.

(h) All chattel paper of Mortgagor now existing or hereafter
arising, and all present and future amendments thereto.

(i} All accounts of Mortgagor, now existing or hereafter arising.
and all goods repossessed or returned in connection therewith.

(3} All goods, machinery, equipment, fittings and fixtures of
Mortgagor of every kind and nature whatsoever, including without limitation:
all machinery, dies, blueprints, catalogues, computer hardware and software,
tools, motors., vehicles, furniture and furnishings, together with all
additions and accessions thereto and replacements therefor, related to the
development and use of the Site, Facility and the Improvements,

(k) All general intangibles of Mortgagor, including without
limitation all right, title and interest of Mortgagor in, to or arising out of
(i) the Power Agreement, (ii)} all contracts and agreements with respect to the
Pacility, including, without limitation, the Power Sales Agreement, and the
Construction Contracts (the “Contracts"), (iii) all patents, copyrights, and
deposit accounts now owned or hereafter acquired, (iv) all consents, rights,
exemptions, concessions, permits, 1licensss, authorizations, certificates,
orders, franchises, determinations and approvals of any federal, state,
municipal or governmental department, commission, board, bureau, agency or
instrumentality with respect to or in connection with the Facility or the
Site, now existing or hereafter arising, including without limitation, the
water permits listed in subsection (d4) above, Federal Energy Regulatory
Commission (FERC) Preliminary Permit No. 7623, and Final Permit No. 9134 (the
"Governmental Authorizations")} to the extent such Governmental Authorizations
can be assigned or subjected to security interests under applicable law, and
any other rights necessary to own, operate, and use the Facility, now held or
hereafter acquired, (v) all warranties, guaranties and obligations of each and
every contractor under all construction contracts, purchase orders,
installation or supply agreements, guaranties and other contracts and
agreements of whatever kind or character in respect thereof, now in existence
or hereafter arising (the "Warranty Agreements"), (vi) all claims arising
thereunder and all rights to compel performance of the terms of the Warranty
Agreements, the Contracts and the Governmental Authorizations, all payments
and refunds that any contractor may be required to make with respect to the
Facility and any portion thereof under any Warranty Agreements, and all
payments under the Contracts and the Governmental Authorizations; (vii) all
names under or by which the Site or Improvements may at any time be operated
or known, and all rights to carry on business under any such names or any
variant thereof, {viii) all books, records, and other information in whatever
form and however stored, relating to the ownersh.lp. use and operation of the
Facility and the Site, and (ix) all goodwill in ,;elatmg to the Site

and Improvements. ﬁ*”zﬂr [ B
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(1) All documents and instruments of Mortgagor, now owned or
hereafter acquired by Mortgagor, including without limitation, documents of
title, securities and all new, substituted and additional documents and
instruments issued with respect thereto, all voting or other rights now or
hereafter exercisable, all cash and noncash dividends, all goods repossessed
or returned in connection therewith and all other property now or hereafter
receivable with respect to any of the foregoing.

{m) All inventory of Mortgagor, including without limitation all
fuel supplies, raw materials, work in progress and finished goods.

(n) All other property of Mortgagor now or hereafter in the
possession, custody or control of Mortgagor.

(o) All receivables and proceeds of the property described in
paragraphs (a) through (n) above. For purposes of this Mortgage. the term
"proceeds" includes whatever is receivable or received when the property
referred to above or proceeds is sold, collected., exchanged or otherwise
disposed of, whether such disposition is wvoluntary or involuntary. and
includes without limitation all rights to payment, including return premiums
with respect to any insurance relating thereto.

This Mortgage secures the following obligations (the "Obligations"):

All debts, obligations and liabilities of Mortgagor to Mortgagee
arising out of or related to the Overall Transaction, including without
limitation all obligations of Mortgagor under the Facility and Site Lease,
this Mortgage, the Ground Lease and the Participation Agreement and any other
Fundamental Agreement to which Mortgagor is a party or by which Mortgager is
bound, and all amendments or extensions or renewals thereof, whether now
existing or hereafter arising, voluntary or involuntary, whether or not
jointly owed with others, direct or indirect, absolute or contingent,
liquidated or unliguidated, and whether or not from time to time decreased or
extinguished and later increased, created, or incurred.

ARTICLE 1
AGREEMENTS OF MORTGAGOR

To protect the security of this Mortgage, Mortgagor represents,
warrants, covenants and agrees as follows:

1.1 Performance of Obligations Secured. Mortgagor covenants and
agrees to pay promptly when due all sums due pursuant to the Obligations and
to perform each and every agreement and condition of Mortgagor contained in
the Obligations.

1.2 Title to Mortgaged Property. e Mortgagor is, and shall
hereafter remain, the owner of the Mortgaged ffrcResty.free and clear of all
voluntary or involuntary liens, encumbrances, Wéf{elis '
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purchase money security interests, assignments, mortgages, charges or other
liens or encumbrances of any nature whatsoever, with the exceptions of (a) all
interests in favor of Mortagee, (b) the mortgage and security interest created
herein, and (¢) liens for real estate taxes not yet due and payable and all
Permitted Liens.

1.3 Condemnation and Insurance Proceeds. The proceeds of any award
or claim for damages, direct or consequential, in connection with any
requisition, condemnation or other taking of or damage or injury to the
Mortgaged Property, or any part thereof, or for conveyance in lieu of
requisition or condemnation, payable to Mortgagor and assigned to Mortgagee
pursuant to this Mortgage, shall be paid and distributed as provided in
Section 7(e) of the Facility and Site Lease.

1.4 Becurity Agreement. This Mortgage is also a security agreement
pursuant to the Idaho Uniform Commercial Code for (i) any and all items of
personal property specified above as part of the Mortgaged Property that may
be subiect to a security interest pursuant to the Idaho Uniform Commercial
Code and that are not real property, and (ii) any and all items of property
specified above as part of the Mortgaged Property that constitute fixtures and
may be subject to a security interest under the Idaho Uniform Commercial
Code. To the extent that Mortgagor has any right, title or interest in such
property, Mortgagor hereby grants Mortgagee a security interest in said
property, and in all additions thereto, substitutions therefor, and proceeds
thereof, for the purpose of securing the Obligations. and this Mortgage
constitutes a security agreement and financing statement, and is intended,
when recorded, to create a perfected security interest in such property in
favor of Mortgagee. Mortgagor agrees to execute and deliver on demand such
security agreements, financing statements and other instruments as Mortgagee
may reasonably request from time to time in order to impose a lien more
specifically upon any of such property and to pay all recording and/or filing
fees associated therewith. For purposes of treating this Mortgage as a
gsecurity agreement and financing statement, Mortgagee shall be deemed the
secured party and Mortgagor shall be deemed the debtor.

This Mortgage has been duly authorized, executed and delivered by
the Mortgagor, and constitutes a valid and binding obligation of the
Mortgagor. As of the date hereof, the Mortgagee will have a wvalid and
perfected security interest in such of the Mortgaged Property as is subject to
perfection recording under the Idaho Uniform Commercial Code, subject to no
prior lien other than Permitted Liens, or liens in favor of Mortgagee. No
registration, recordation or filing with any governmental body, agency or
official is required in connection with the execution or delivery of this
Mortgage, or is necessary for the validity or enforceability hereof or for the
perfection of the security interests created hereby. The execution, delivery,
performance and enforcement of this Mortgage do not and will not contravene.
or constitute a default under, any provision of applicable law or regulation
or of the Limited Partnership Agreement or of any agreement, judgment,
injunction, order, decree or other instrument bindj upon the Mortgagor or
result in the creation or imposition of any lien (gkH i‘?j;‘haq-.aPermitted Liens)
upon any asset of the Mortgagor. The Mortgagor " ge‘rm any acts
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which might prevent the Mortgagee from enforcing any of the terms and
conditions of this Mortgage or which would limit the Mortgagee in any such
enforcement.

1.5 Further Sales or Encumbrances. Except as otherwise expressly
provided in the Fundamental Agreements, without the prior written consent of
Mortgagee being first had and obtained, Mortgagor shall not sell, contract to
sell, lease with option to purchase, convey., alienate, transfer, encumber,
mortgage or otherwise dispose of all or any portion of the Mortgaged Property
or any interest therein, whether voluntarily or involuntarily, by operation of
law or otherwise.

1.6 Protection of Security.

{a) If any action or proceeding is commenced that affects
Mortgagee's interest in the Mortgaged Property or any part thereof, including
without limitation (i)} eminent domain actions or ({ii) progceedings of any
nature whatsoever under any federal, state or local law, whether now existing
or hereafter enacted or amended, relating to bankruptcy, insolvency,
arrangement, reorganization or other form of debtor relief, then Mortgagee
may, but without obligation to do so and without notice to or demand upon
Mortgagor, make such appearances, pay any such costs and take such action as
Mortgagee deems reasonably necessary or appropriate to protect Mortgagee's
interest, including without limitation payment of reasonable attorneys fees,
entry upon the Facility or the Site to make repairs or take other action to
protect the security hereof, and payment, purchase, contest or compromise of
any lien that in the reasonable judgment of Mortgagee appears to be prior or
superior hereto. Any amounts disbursed by Mortgagee pursuant to this
Section 1.6{a) shall be part of the Obligations and secured by this Mortgage
and shall bear interest at the Default Rate.

{b) Mortgagor hereby irrevocably appoints Mortgagee as its
attorney in fact so to do, but Mortgagee shall not be obligated to and shall
incur no liability to Mortgagor or any third party for failure so to do, any
act that Mortgagor is obligated by this Mortgage to do, and to exercise such
rights, powers, and remedies as Mortgagor might exercise with respect to the
Mortgaged Property, including without' limitation Mortgagor's rights under any
leage related to the Mortgaged Property. Anything to the contrary set forth
in this Section 1l.6{(b) notwithstanding, Mortgagee agrees that it shall not
exercise any of the rights or powers granted to or conferred on it pursuant to
this Section 1.6(b) except in connection with the exercise by Mortgagee of any
of the rights® and remedies of Mortgagee contained in Section 20 of the
Facility and Site Lease.

{c} Nothing contained in this Mortgage shall be construed to
require Mortgagee to incur any expense, make any appearance, or take any other
action. Neither this Mortgage nor any action on the part of Mortgagee shall
constitute an assumption by Mortgagee of any of the obligations of Mortgagor
under any of the contracts or agreements constituting a part of the Mortgaged
Property, and Mortgagor shall continue to be liable for all of its obligations
thereunder. H
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1.7 Mortgagor's and Mortgagee's Covenant Regarding the Ground
Lease. Mortgagor agrees to promptly notify Mortgagee in writing of any
Default under the Ground Lease as provided in the Ground Lease.

1.8 Anti-merger. There shall be no merger of the leasehold estate
created by the Ground Lease with the fee estate in the Site by reason of any
of those interests coming into common ownership, unless Mortgagee consents in
writing. In the event of the exercise of any power of sale under this
Mortgage, Mortgagee shall have the right to sell the leasehold estate and the
fee interest of Mortgagor separately or together at the election of Mortgagee.

1.9 Compliance with Leases and Contracts. The Mortgagor is not in
default under any terms and conditions of any Easement, Project Lease.
Governmental Authorization or Contract necessary, in Mortgagee's discretion,
for the operation of the Facility in the manner provided in the Facilty and
Site Lease, and shall, during the term of this Mortgage, perform all of the
obligations of the Mortgagor wunder any such Easement, Project Lease,
Governmental Authorization or Contract within the period that such performance
is reguired. During the term of this Mortgage, Mortgagor shall not commit,
suffer or permit any breach of any statute, ordinance, rule or regulation
relating to the Easements, the Project Leases, Governmental Authorizations or
the Contracts.

The Mortgagor has entered into, and will maintain in full force and
effect, all Easements, Project Leases. Governmental Authorizations., Contracts
and other agreements, licenses or easements which are necessary for the use.
maintenance, construction and operation of the Mortgaged Property. Mortgagor
covenants that except as disclosed in writing to Mortgagee, Mortgagor has not
assigned its rights under any of such documents except to Mortgagee
hereunder. Except as disclosed to Mortgagee in writing, Mortgagor has
obtained all necessary consents to the assignment of a security interest in
such Governmental Authorizations, Easements, Project Leases and Contracts
under this Mortgage. With regard to such consents which have not been
obtained, Mortgagor will do all things and execute all such documents as the
Mortgagee may request to assign the Mortgagor's rights therein to the
Mortgagee and obtain the necessary consents thereto.

1.10 Modification of Lease and Contract. The Mortgagor will not
modify or consent to the modification of any provision of, or cancel,
terminate or accept the early cancellation or termination, of any such
Easement, Project Lease, Governmental Authorization, Contract or other
agreement included in the Mortgaged Property without the prior written consent
of Mortgagee.

1.11 Leases. The Mortgagor shall not enter into any Project Lease
without the prior written consent of the Mortgagee. Each such Project Lease
shall be in form and substance satisfactory to the Mortgagee and., without
limiting the generality of the foregoing, shall include a provision confirming
that the Project Lease is subordinate to the lien of this Mortgage and
consenting to the assignment provided for hegl the Project Lease to the

mfﬂ
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Mortgagee. The Mortgagor shall furnish the Mortgagee, upon the request of the
Mortgagee, with copies of each and every Project Lease and any other
information relative to each such Project Lease and the tenant thereunder.
The Mortgagor will take all action as may be reguested by the Mortgagee in
furtherance of the rights of the Mortgagee hereunder, including, without
limitation, obtaining estoppel certificates and agreements (in form
satisfactory to the Mortgagee) from each tenant subordinating the Project
Lease to the lien of this Mortgage and consenting to the assignment of the
Project Lease provided for herein.

1.12 No Financing Statements on File. Except for those to be
terminated concurrently with the execution and delivery of the Lease, no
effective financing statement or other ingtrument similar in effect covering
all or any part of the Mortgagor's interest in the Mortgaged Property is on
file in any recording office. except such as may have been filed pursuant to
this Mortgage or pursuant to the documents evidencing Permitted Liens, or in
favor of Mortgagee.

1.13 Notices, Etc. Mortgagor shall deliver to Mortgagee a copy of
each demand, notice or document received or given by Mortgagor relating in any
way to any Easement, Project Lease or Contract.

1.14 Place of Perfection; Records. The Mortgagor shall give the
Mortgagee 30 days prior written notice before it changes the location of its
chief place of business and chief executive office and shall at the expense of
the Mortgagor execute and deliver such instruments and documents as required
to maintain a prior perfected security interest and as regquested by the
Mortgagee. The Mortgagor will hold and preserve such records and will permit
representatives of the Mortgagee at any time during normal business hours to
inspect and make abstracts from such records.

1.15 Covenants of the Mortgagor. The Mortgagor shall pay, before
the imposition of any fine, penalty, interest or cost attached thereto, all
taxes, assessments and other governmental or non-govermmental charges or
levies now or hereafter assessed or levied against the Mortgaged Property or
upon the security interest provided for herein (except for liens for taxes and
assessments not then delinquent) as well as pay, or cause to be paid, all
claims for labor, materials or supplies which, if unpaid, might become a pricr
lien (other than a Permitted Lien) on the Mortgaged Property. and will exhibit
receipts showing payment of any of the foregoing.

1.16 Litigation. There is no suit, action, proceeding, or, to the
knowledge of Mortgagor, any investigation presently pending or threatened
against the Mortgagor, or any of the Mortgaged Property, which, if determined
advergely, would have a material adverse effect upon the Mortgagor or the
Mortgaged Property.

1.17 Further Assurances. The Mortgagor shall do all such things
and execute all such documents from time to time hereafter as the Mortgagee
may request in order to carry into effect the provisions and intent of this
Mortgage and to protect, perfect, and main in th‘eﬁ ﬁdw s interest in and
to the Mortgaged Property. W k
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1.18 Fixture Filing. This Mortgage constitutes a financing
statement filed as fixture filing in the Official Records of the County
Recorder of the county in which the Mortgaged Property is located with respect
to any and all fixtures included within the term "Mortgaged Property” as used
herein and with respect to any goods or other personal property that may now
be or hereafter become such fixtures.

ARTICLE II
EVENTS OF DEFAULT

Any "Event of Default” under the Site and Facility Lease shall
constitute an event of default ("Event of Default") hereunder {(including, if
Mortgagor consists of more than one person or entity. the occurrence of any of
such events with respect to any one or more of such persons or entities)
unless Mortgagee shall declare otherwise in writing.

ARTICLE III
REMEDIES

If any Event of Default shall have occurred hereunder and be
continuing Mortgagee shall have all of the rights of a mortgagee under Idaho
law, all the rights of a secured party under the Uniform Commercial Code as
adopted by Idaho, and the following rights and remedies (to the extent
permitted by and subject to compliance with any mandatory requirements of
Idaho law then in effect):

3.1 Remedies Under the Agreements. Upon the cccurrence of an Event
of Default under any of the provisions of the Obligations, Mortgagee shall
have any and all of the rights and remedies provided under the Site and
Facility Lease and any other rights and remedies available to Mortgagee under
any of the Obligations,

3.2 Judicial Action. Mortgagee may bring an actien in any court of
competent jurisdiction to foreclose this instrument in connection with the
rights and remedies in the Event of Default under Section 3.1 hereof or to
enforce any of the covenants and agreements hereof.

3.3 Power of Sale. Upon an Event of Default Mortgagee may sell,
lease, or otherwise dispose of any or all of the Mortgaged Property in its
then condition or following such preparation or processing as the Mortgagee
deems advisable.

3.4 Appointment of Receiver. Mortgagee shall have the right in
connection with the rights and remedies in the Event of Default under
Section 3.1 hereof, with the irrevocable consent of Mortgagor hereby given and

evidenced by the execution of this Hortgage,ﬁ%,g jin appointment of a
i AUFILMED
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receiver by any court of competent 3jurisdiction without further notice to
Mortgagor, which receiver shall be authorized and empowered to enter upon and
take possession of the Mortgaged Property, including all personal property
used upon or in connection with the real property herein conveyed and all
accounts encumbered by this Mortgage and containing funds associated with the
Mortgaged Property. to let the Mortgaged Property. to receive all the Rents
due or to become due to Mortgagor under any lease of the Mortgaged Property.
and apply the Rents, after payment of all necessary charges and expenses, to
the Obligations. At the option of Mortgagee, the receiver shall accomplish
such entry and taking possession of the Mortgaged Property by actual entry and
possession or by notice to Mortgagor. The receiver so appointed by a court of
competent jurisdiction shall be empowered to issue receiver's certificates for
funds advanced by Mortgagee for the purpose of protecting the wvalue of the
Mortgaged Property as security for the Cbligations. The amounts evidenced by
receiver's certificates shall bear interest at the Default Interest Rate and
may be added to the cost of redemption if the Mortgaged Property, or any part
thereof, is redeemed by any party entitled to do so.

3.5 Proceeds of Sale. The proceeds of any sale made under or by
virtue of this Article III, together with all other sums that may be received
and held by Mortgagee under this Mortgage, whether under the provisions of
this Article 1II or otherwise, shall be applied first to pay all of the fees,
costs, and expenses incurred by Mortgagee in conducting the sale or otherwise
foreclosing on the Mortgaged Property. including without limitation reasonable
attorneys fees, and then to the Obligations.

3.6 Power of “Attorney. Upon the occurrence of any Event of
Default, the Mortgagor hereby irrevocably constitutes and appoints the
Mortgagee as the Mortgagor's true and lawful attorney, to take any action with
respect to the Mortgaged Property to preserve, protect, or realize upon the
Mortgagor's interest therein, each at the sole risk, cost and expense of the
Mortgagor, but for the sole benefit of the Mortgagee. The rights and powers
granted the Mortgagee by the within appointment include, but are not limited
to, the right and power to: (i) prosecute, defend., compromise, settle, or
release any action relating to the Mortgaged Property: (ii) endorse the name
of the Mortgagor in favor of the Mortgagee upon any and all checks or other
items constituting remittances or proceeds of the Mortgaged Property:
(iii) sign and endorse the name of the Mortgagor on, and to receive as secured
party, any of the Mortgaged Property:; (iv) sign and file or record on behalf
of the Mortgagor any financing or other statement in order to perfect or
protect the Mortgagee's security interest in the Mortgaged Property: (v) enter
into leases or subleases relative to all or a portion of the Mortgaged
Property: (vi) enter into any contracts or agreements relative to, and to take
all action deemed necessary in connection with, the construction of any
improvements on the Mortgaged Property: (vii) exercise the rights of the
Mortgagor under any Contract, Lease, EBEasement or Goverrnmental Authorization;
or (viii) manage, operate, maintain, or repair the Mortgaged Property. The
Mortgagee shall not be obligated to perform any of such acts or to exercise
any of such powers, but if the Mortgagee elects so to perform or exercise, the
Mortgagee shall not be accountable for more mthactually receives as a

result of such exercise of power, and shall 1 ﬂm to Mortgagor
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except for the Mortgagee's wilful misconduct and actual bad faith. All powers
conferred upon the Mortgagee by this Agreement, being coupled with an
interest, shall be irrevocable until terminated by a written instrument
executed by a duly authorized officer of the Mortgagee.

3.7 Remedies Cumulative. No remedy herein conferred upon or
reserved to Mortgagee is intended to be exclusive of any other remedy herein
or by law provided, but each shall be cumulative and shall be in addition to
every other remedy given hereunder or now or hereafter existing at law or in
equity or by statute. No delay or omission of Mortgagee to exercise any right
or power accruing upon any Event of Default shall impair any right or power or
shall be construed to be a waiver of any Event of Default or any acquiescence
therein, and every power and remedy given by this Mortgage to Mortgagee may be
exercised from time to time as often as may be deemed expedient by Mortgagee.
If there exists additional security for the performance of the obligations
secured hereby, Mortgagee, at its sole option, and without limiting or
affecting any of its rights or remedies hereunder, may exercise any of the
rights and remedies to which it may be entitled hereunder either concurrently
with whatever rights and remedies it may have in connection with such other
security or in such order as it may determine. Any application of any amounts
or any portion thereof held by Mortgagee at any time as additional security
hereunder, whether pursuant to Section 3.2 hereof or otherwise, to any
Obligation secured hereby shall not extend or postpone the due dates of any
payments due from Mortgagor to Mortgagee, or change the amounts of any such
payments or otherwise be construed to cure or waive any default or notice of
default hereunder or invalidate any act done pursuant to any such default or
notice.

ARTICLE IV
MISCELLANEQUS

4.1 Severability. 1In the event any one or more of the provisions
contained in this Mortgage shall for any reason be held to be invalid, illegal
or unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision of this Mortgage, but
this Mortgage shall be construed as if such invalid, illegal or unenforceable
provigion had never been contained herein.

4.2 Notices. All notices and other communications required under
the terms and provisions of this Mortgage shall be in writing and shall become
effective when delivered by hand or received by telex, telecopier, or
registered or certified mail, postage prepaid, addressed as follows or to such
other address of which all the parties hereto or their respective successors
and assigns have been given notice;

Mortgagor: HDI ASSOCIATES IV
10394 West Chatfield Avenue, Suite 108

Littleton, Colorado 80127
sy
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with a copy to: Hydroelectric Development, Inc.
10394 West Chatfield Avenue, Suite 108
Littleton, Colorado 80127

Mortgagee: Westinghouse Credit Corporation
One Oxford Centre
Pittsburgh, Pennsylvania 15219
Attention: Vice President of Specialized Finance

4.3 Mortgaqgor Not Released. Extension of the time for payment or
modification of the terms of payment of any sums secured by this Mortgage
granted by Mortgagee to any successor in interest of Mortgagor shall not
operate to release, in any manner, the liability of the original Mortgagor.
Mortgagee shall not be reguired to commence proceedings against such successor
or refuse to extend time for payment or otherwise modify the terms of payment
of the sums secured by the Mortgage by reason of any demand made by the
original Mortgagor. Without affecting the liability of any person. including
Mortgagor, for the payment of any Obligations secured hereby, or the lien of
this Mortgage on the remainder of the Mortgaged Property for the full amount
of any such Obligation and 1liability unpaid, Mortgagee is empowered as
follows: Mortgagee may from time to time and without notice (a) release any
person liable for the payment of any of the Obligations, (b) extend the time
of payment of any of the Obligations, {(c) accept additional real or perscnal
property of any kind as security therefor, whether evidenced by deeds of
trust., mortgages, security agreements, or any other instruments of security,
(d) alter, substitute or release any property securing the Obligations,
{e) consent to the making of any map or plat of the Mortgaged Property or any
part thereof, (f) join in granting any easement or creating any restriction
thereon, (g) jein in any subordination or other agreement affecting this
Mortgage or the lien or charge hereof, or (h} reconvey, without any warranty,
all or part of the Mortgaged Property.

4.4 Inspection. Mortgagee may at any reasonable time or times make
or cause to be made entry upon and inspection of the Mortgaged Property or any
part thereof in person or by agent.

4.5 Statute of Limitatibns. The pleading of any statute of
limitations as a defense to any and all Obligations secured by this Mortgage
iz hereby waived to the fullest extent permitted by law.

4.6 Interpretation. Wherever used in this Mortgage, unless the
context otherwise indicates a contrary intent, or unless otherwise
specifically provided herein, the word "Mortgagor" shall mean and include.
Mortgagor and any subsequent owner or owners of the Mortgaged Property, and
the word "Mortgagee" shall mean and include not only the original Mortgagee
hereunder but also any future assignees or transferees which are Lessor under
the Site and Facility Lease. In this Mortgage, the use of the word
"including” shall not be deemed to limit the generality of the term or clause
to which it has reference, whether or not nonlimiting language {such as
"without limitation,” or "but not limited to," or words of similar import) is
used with reference thereto, but rather shall be ed to refer to all other
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items or matters that could reasonably fall within the broadest possible scope
of such general statement, term, or matter. The captions and headings of the
Articles and Sections of this Mortgage are for convenience only and are not to
be used to interpret, define, or limit the provisions hereof.

4.7 Consent; Delegation to Sub-agents. The granting or withholding
of consent by Mortgagee to any transaction as required by the terms hereof
shall not be deemed a waiver of the right to require consent to future or
successive transactions. Wherever a power of attorney is conferred upon
Mortgagee hereunder, it is understood and agreed that such power is conferred
with full power of substitution, and Mortgagee may elect in its sole
discretion to exercise such power itself or to delegate such power, or any
part thereof, to one or more sub-agents.

4,8 Successorgs and Assigns. All of the grants, obligations,
covenants, agreements, terms, provisions, and conditions herein shall run with
the land and shall apply to, bind, and inure to the benefit of, the heirs,
administrators, executors, legal representatives, successors, and assigns of
Mortgagor and the endorsees, transferees, successors, and assigns of
Mortgagee. In the event Mortgagor is composed of more than one party., the
obligations, covenants, agreements, and warranties contained herein as well as
the obligations arising therefrom are and shall be joint and several as to
each such party.

4.9 Conflict with Facility and Site Lease. If there shall occur
any conflict between the express provisions of this Mortgage and the express
provisions of the Facility and Site Lease, the terms of the Facility and Site
Leage shall govern.

4.10 Governing Law. This Mortgage shall be governed by and
construed under the laws of the State of Idaho.

IN WITNESS WHEREOF, the undersigned has executed this Mortgage the
day and year first hereinabove written.

Mortgagor:
HDI ASSOCIATES IV, LIMITED PARTNERSHIP,
an Idaho limited partnership

By HDI-IDAHO, INC.
General Partner

By:
Its:
[
kG grp
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STATE OF ‘ )
) ss.
CITY AND COUNTY OF }

On this ___ day of » 198_, before me, a Notary Public in and for

said State, duly commissioned and sworn, personally appeared
. personally known to me {or proved to me on the basis of

satisfactory evidence) to be the of

and the of officers executing the

within instrument, and acknowledged to me that such general partners of the
partnership executed the within instrument pursuant to partnership
authorization, and acknowledged to me that they subscribed their names on the
within instrument.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
on the date in this certificate first above written.
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1. PARTIES AND FACTS Department of Water Resources

1.1 Names. This Ground Lease ("Lease") is entered into this

day of » 1988 between HDI ASSCCIATES IV, LIMITED

PARTNERSHIP, an (Idaho] limited partnership ("Landlord"), and WESTINGHOUSE
CREDIT CORPORATION, a Delaware corporation ("Tenant"}.

1.2 Site. Landlord is the owner of real property (the “Site")
located in eastern Idaho along Dry Creek approximately fifty-five miles north
of the town of Arco and described in Exhibit A attached to this Lease.

1.3 Facility. Tenant is the owner of a hydroelectric facility
{("the “"Facility") located on the Site. The Facility consists of the matters
set forth in Exhibit B.

1.4 Premises. The term "Premises" as used in this Lease means the
Site together with all rights and entitlements appurtenant thereto.

2. LEASE OF SITE

2.1 Lease. Landlord hereby leases to Tenant, and Tenant hereby
hires from Landlord, the Premises on the terms and conditions set out in this
lease.

2.2 Title to the Site. Landlord shall obtain, at its sole cost and
expense, a policy of title insurance showing Landlord as the owner of fee
simple title to the Site subject only to such liens, easements, rights of way,
exceptions, reservations, restrictions, covenants and encumbrances as set
forth in that certain Preliminary Title Report No. issued by

Title Company. Subject to such exceptions to title, Landlord
throughout the term of this Lease shall hold harmless, indemnify and defend
Tenant from and against any and all claims, demands, actions, causes of
action, damages, 1liabilities, costs and expenses (including reasonable
attorneys' fees) based upon or arising from any liens and encumbrances not
described in such policy which were created prior to the date of recordation
of a memorandum of this Lease, except for those liens and encumbrances ariging
from the conduct of Tenant or Tenant's agents, employees, or independent
contractors.

3. TERM
3.1 Years. The term of this Lease shall commence upon the
execution of this Lease and shall terminate years from the date hereof.
HICAOFILMED
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4, RENT

4.1 Amount and Payment. On the first day of each calendar year
during the term of this Lease, Tenant shall pay to Landlord as rent for the
Site, without deduction, setoff or prior notice or demand, the sum of One
Hundred Twenty Dollars ($120.00).

4.2 Place of Payment. All payments of rent or other sums which are
payable to Landlord under this Lease shall be personally delivered or sent to
Landlord at the address set forth below, or at such other place as may be from
time to time designated by Landlord in writing.

5. TAXES AND UTILITIES

5.1 Taxes and Assegsments. Landlord and Tenant hereby acknowledge
that lessee {"Lessee”) under that certain Site and Facility Lease of even date
herewith between Tenant (as lessor) and Landlord (as lessee), shall pay all ad
valorem real and personal property taxes, general and special assessments, and
other governmental charges of every description (whether ordinary or
extraordinary) levied on or assessed against the Premises, any leasehold
estate or subleasehold estate in the premises or any portion thereof, any
license fee, gross receipts tax or other tax imposed by reason of the making
of this Lease, to the full extent of installments due during the term of this
Lease, whether belonging to or chargeable against Landlord or Tenant.
Property tax shall also include any tax, fee, levy, assessment or charge
(i) in substitution of any tax, fee, levy, assessment or charge specified
herein, or (ii) which is imposed as a result of a transfer, either partial or
total, of Landlord's interest in the Premises (excluding, however, any
documentary transfer tax or any other tax imposed upon the act of transferring
an interest in the Premises) or which is added to a tax or charge specified
herein by reason of such transfer, or (iii) which is imposed by reason of this
transaction, any modification or changes hereto, or any transfers hereof. If
Lessee shall fail to pay any payments under this Section 5 prior to
delinguency and before any fine, interest or penalty shall become due for
their nonpayment, then Landlord, within thirty days of Notice from Tenant that
such Lessee has failed to pay such taxes when due, shall pay all such taxes
and any late charges, fees or penalties which may be assesszsed. Upon the
termination of Lessee's obligations to pay all taxzes referred to herein under
the Site and PFacility Lease, Landlord shall pay such taxes prior to
delinquency, and shall pay all penalties, fines or fees imposed for any late

payments.

If Landlord shall fail or refuse to meet any of its obligations
under this paragraph 5.1 to pay taxes, then Tenant shall have the right, upon
seven days written notice to Landlord, to make such payments on behalf of
Landlord. Any such amounts paid by Tenant shall be due from and payable by
Landlord immediately and sghall bear interest at _ X. No payments by Tenant
shall constitute a waiver of any default of Landlord. and Tenant shall have

the right to deduct such amounts from any rental j thig Lease
regardless of whether such amounts are disputed. ~3H]
APR 01 1988
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5.2 Utilities. Landlord and Tenant further 2acknowledge that the
Lessee under the Site and Facility Lease shall be obligated thereunder to pay
prior to delinquency all charges for water, electricity. gas, telephone and
communication service, sewers, heat and all other utility services furnished
to the Premises during the term of such Site and Facility Lease, and all
charges for bringing such utilities to the Premises ("Utility Charges"). If
such Lessee fails to make any such payments when due, then landlord shall pay
all such Utility Charges promptly upon notice of Lessee's failure to meet its
obligations to pay such charges. Upon the termination of Lessee's obligations
under the Site and Facility Lease, Landlord shall pay, prior to delinguency,
all Utility Charges including any fines, fees or penalties for late payment or
otherwise. If Landlord fails to meet its obligations to pay Utility Charges
under this paragraph 5.2, then Tenant shall have the right, without waiving
any such default by Landlord, to pay such Utility Charges on behalf of
Landlord. Any such amounts paid by Tenant immediately shall be due from and
payable by Landlord, and shall bear interest at __%. Tenant shall have the
right to deduct such amounts from any rental payments due under this Lease
regardless of whether such amounts are disputed.

6. TENANT'S RIGHT TO GRANT EASEMENTS. Landlord hereby grants to Tenant the
right to grant rights of way or easements on or over the Premises for such
purposes as become necessary or convenient to the use of the Site and the
Pacility.

7. USE, MAINTENANCE AND ALTERATION

7.1 Use. During the term of this Lease, Tenant shall have the
right to use the Site for any lawful purpose.

7.2 Maintenance and Repair. Landlord shall, at its sole cost and
expense, cause all portions of the Premises to be kept in neat and sanitary
order and repair, and in compliance with all applicable Legal Requirements
therefore.

7.3 Alterations. Tenant shall have the right to make repairs,
alterations, additions and improvements to the Facility (the "New
Construction™) without Landlord's prior approval.

8. [Reserved]

9. ASSIGNMENTS AND SUBLEASES

Tenant shall have the right to assign, sell, mortgage. or otherwise
transfer its interest in this Lease in whole gr in part or sublet all or any

R

part of the Premises. !
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10. DEFAULT

10.1 Tenant's Default. Each of the following events shall
constitute an event of default by Tenant and a breach of this Lease:

(a) Failure to Pay Rent. Tenant's failure to pay rent or any
other sums payable to Landlord as provided in this Lease.

{b) Failure to Perform. Tenant's failure to observe, keep or
perform any of the material terms, covenants and agreements of this Lease on
Tenant's part to be observed, kept or performed.

(c} Vacating or Abandonment. Tenant's vacating or abandonment
of the Premises.

10.2 Notice of Default. As a condition to the right to pursue any
remedies for any alleged default under this Lease, the party not in default
shall deliver written notice to the party believed to be in default. Such
notice of default shall specify the alleged event of default and the intended
remedy.

10.3 Tenant's Right to Cure Default. If the alleged event of
default by Tenant is the nonpayment of rent, taxes, loans secured by a
leasehold mortgage or any other sums payable by Tenant to Landlord or is
otherwise curable by the payment of money, Tenant shall have thirty (30) days
after receipt of Landlord's notice of default in which to cure the default.
In the event of any other default, Tenant shall have ninety (90) days after
receipt of Landlord's notice of default to correct such default; provided,
however, that if the nature of Tenant's default is such that it cannot, in the
exercise of reasonable diligence, be cured in ninety (90} days, then Tenant
shall have such longer period as is reasonably required to cure such default
s0 long as Tenant commences acts to effect such cure within said ninety (90)
day period and thereafter diligently and continuously prosecutes such acts to

completion.

10.4 Landlord's Remedies. If any default by Tenant shall continue
uncured following Landlord's notice of default for the period applicable to
such default under the provisions of this Section 10, Landlord shall have the
right to cure such default, but in no event shall Tenant be liable to Landlord
for Landlord’s costs and expenses in curing such default. Notwithstanding any
other provisions of this Lease, Landlord shall not have the right to terminate
this Lease without the prior written congent of Tenant.

10.5 Landlord's Default. ULandlord's failure to observe, keep or
perform any of the terms, conditions, covenants and agreements of this Lease
on the Landlord's part to be observed, kept or performed shall constitute an
event of default by Landlord hereunder and a breach of this Lease, Landlord
shall not be considered to be in default under this Lease unless Tenant has
given Landlord a written notice specifying the default and Landlord has failed
for 30 days to cure the default, if it is curable within such period, or to
institute and diligently pursue reasonable correctivy: qtf..,a;pg;l?orative acts for
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any default which cannot be cured within 30 days. If Landlord shall fail to
issue or institute a cure for the default within such 30-day period, then
Tenant shall have the right to cure guch default and Landiord shall be liable
to Tenant for Tenant's costs and expenses in curing such default, and for any
damages suffered by Tenant as a result of the default. All such amounts ,
once disburgsed or incurred by Tenant, shall be immediately due and payable by
Landlord and shall bear interest at a rate of _ X%.

10.6 Waiver and Voluntary Acts. No waiver of any breach or default
shall constitute a waiver of any other breach or default, whether of the same
or any other terms, agreement or condition. No waiver, benefit, privilege or
service voluntarily given or performed by either party shall give the other
any contractual right by custom, estoppel or otherwise.

11. TENANT'S RIGHT TO MORTGAGE LEASEHOLD ESTATE

11.1 Tenant's Right. Tenant shall have the right at any time
and from time to time, without Landlord's consent, to mortgage this Lease and
the leasehold evidenced hereby or any undivided interest therein, together
with the facility or other improvements constructed on the site pursuant to
this Lease, or any interest therein (herein referred to as "leasehold
mortgage”) by one or more leasehold mortgages at any one time and to
supplement or replace any one or more of such leasehold mortgages as many
times as Tenant deems appropriate. As used in this Lease, the term "mortgage"
shall include conveyance by deed of trust, all obligations secured by the
mortgage, and all documents evidencing the mortgage. The term "mortgagee"
shall include the trustee and heneficiary under a deed of trust.

{a) Subject to Lease. Each leasc¢hold mortgage and all rights
acgquired thereunder shall be subject to the provisions of this Lease and to
all rights and interests of Landlord except as otherwise specifically provided
herein.

(b) Notice of Landlord. Tenant shall give Landlord notice of
each leasehold mortgage within ninety (90) days after its execution and sghall
accompany the notice with true copies of the leasehold mortgage.

{c} No Amendments to Lease. So long as this Lease shall be
encumbered by a leasehold mortgage, neither Landlord nor Tenant shall consent
or permit the amendment of any provisions of this lease without the prior
written consent of the leasehold mortgagee.

11.2 Foreclosure by Leasehold Mortgagees. In the event of any
default under the provisions of this Lease, Landlord shall accept performance
or payment by a leasehold mortgagee of any term, covenant, condition,
agreement or payment on Tenant's part herein provided to be performed or paid
by Tenant. The holder of any leasehold mortgage may enforce sguch leasehold
mortgage and acquire title to the leasehold estate in any lawful way (the term

"leasehold estate” as used in this Lease include pant's leasehold interest
created hereby, together with Tenant's inter n‘é& ility). The
il
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leasehold mortgagee shall be liable to perform the obligations imposed on
Tenant by this Lease only during the period commencing on the date such person
acquires title to such leasehold estate or possession of the Premises,
whichever first occurs, and ending upon the date of termination of this
Lease. As used in this Lease, the terms "foreclose" and “foreclosure" ghall
be construed to mean the acquisition of the leasehold estate by judicial
proceedings and any other lawful means, including without limitation the
exercise of a power of sale contained in such leasehold mortgage.

11.3 Additional Rights of Leasehold Mortgagees. Each leasehold
mortgagee shall have the following additional rights:

{a) New Lease. If thias Lease shall terminate prior to the
expiration of the term for any reason, including, without limitation,
operation of law, Landlord shall enter into a new lgase and memorandum
thereof, each in recordable form, with the leasehold mortgagee which holds the
lien against Tenant's leasehold estate of the highest priority of all
leaseheld mortgagees and demands such new lease by giving written notice to
Landlord within 30 days after receiving Landlord's notice of termination of
this Lease and for the remainder of the term of this Lease, and at the same
rent and upon the same terms, covenants and conditions of this Lease.

(b} Rent Under New Lease. Upon the execution of such new
lease, the tenant thereunder shall pay to Landlerd any and all rent and all
other sums payable to Landlord by Tenant through this Lease which accrued
during the period from the date of termination of this Lease to the date of
execution and delivery of such new lease.

{c} Improvements. Notwithstanding any termination of this
Lease prior to the completion of its term, Landlord shall not alter or in any
way demolish any improvements on the Premises until [the scheduled term
completion date] without the prior written consent of the leasehold mortgagee,
if any. Landlord during that same period shall not remove, replace or change
any furnishings, fixtures or equipment located on the Premises, except to the
extent required for the preservation or protection thereof.

12. ESTOPPEL CERTIFICATE

Tenant and Landlord, at no charge, at any time and from time to time
during the term of this Lease and within ten days after prior request by the
other party, shall execute, acknowledge and deliver to the requesting party a
statement in writing certifying that this lease is unmodified and in full
force and effect, or, if there have been any modifications, that the same is
in full force and effect as modified and stating the modifications. The
statement shall also state the dates on which rent and any other charges have
been paid, that there are no defaults existing or that defaults exist and the
mature of such defaults, and such other information as Tenant or Landlord
shall reagsonably request. The parties acmwledge that any such statement is

intended to be delivered and relied upon any prospective purchaser,
encumbrancer or assignee of the Premises or 1l or any part or parts of
Tenant's or Landlord's interest under this E i‘ rt‘g 8 failure to
¢ APR 01 1983
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execute, acknowledge and deliver on request the certified statement des#iod
above within the specified time shall constitute acknowledgment by such party
to all persons entitled to rely on the statement that this Lease is unmodified
and in full force and effect. and that rent and other charges have been duly
and fully paid to and including the respective due dates immediately preceding
the date of the notice of request.

13. NOTICE

All notices, requests, demands, consents, approvals and other
communications reguired or permitted to be given or delivered hereunder shall
be in writing and shall be considered given and received either when delivered
in person to the recipient as named below, or on the third day after deposit
in the United States Postal Service in a sealed envelope, either registered or
certified mail, return receipt requested, postage prepaid, addressed to the
party, or on the date of delivery shown in the records of the telegraph
company after transmission by telegraph to the party at the following address:

Landlord: Hydroelectric Development, Inc.
Attn:

Tenant: Westinghouse Credit Corporation
Attn:

The addresses set out above may be changed from time to time by written notice
in compliance with this section.

14. RECORDING
Upon the execution of this Lease, at the time of any material
amendment hereto, and from time to time Landlord and Tenant shall, within ten

days after written reguest therefor, execute, acknowledge and deliver a
memorandum of lease for recordation by either party.

15. ATTORNEY'S FEES

If either party shall institute any legal action or proceeding to
enforce, protect or establish any right or remedy arising out of this Lease,
the prevailing party shall be entitled to recover from the other party all
expensegs of litigation, including reasonable attorneys' fees and costs
incurred in such action or proceeding, and costs of appeal.

MeR0r gy

2438B-005443-000012-302 02/25/88A

- : .
'-.-“_h. ) . l



16. MISCELLANEOUS

19.1 Governing Law; Captions and Headings. This Lease shall be
governed by, and interpreted and construed in accordance with the laws of
Idaho. The captions and headings in this Lease are for convenience of
reference only and shall not be used to define, limit or construe the meaning
hereof.

19.2 Nommerger of Estates. If both Landlord’'s and Tenant's estates
in the Site and the Facility become vested in the same owmer, this Lease shall
nevertheless not be terminated by application of any doctrine of merger or
other similar rule except upon the prior written consent of Tenant.

19.3 Successors. Subject to the provisions of this Lease on
assignment and subletting, each and all the terms, agreements and conditions
of this Lease shall be binding on and shall inure to the benefit of the
successors and assigns of the respective parties.

19.4 Lawful Money and Interest. All amounts payable hereunder
shall be paid in lawful money of the United States of America. Any amount of
interest required to be paid to Landlord not otherwise expressly provided for
herein shall be at a fixed rate of interest, established as of the date any
amount owed commences to bear interest, equal to the lesser of two percent
(2%) above the reference rate established by Bank of America, San Francisco,
California, Main Office, or the maximum rate permitted by Law.

19.5 Exhibits. All exhibits attached to this Lease are hereby
incorporated herein by this reference.

Dated: __» 1988.
Landlord: Hydroelectric Development, Inc.,
a corporation
By
Its
Tenant: Westinghouge Credit Corporation

a Delaware corporation

By
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EXHIBIT A
TO

GROUND LEASE

Description of the Site
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EXHIBIT B
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GROUND LEASE

Description of Pacility
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Bepartmemntof- Water Resovrces

FACILITY AND SITE LEASE

Dated as of March 1, 1988

Between

WESTINGHOUSE CREDIT CORPORATION
Lessor,
and

HDI ASSOCIATES IV,
LIMITED PARTNERSHIP

Lessee

Dry Creek Hydroelectric Project

Note: This Facility and Site Lease Agreement been executed in four (4)
counterparts of which this is Counterpart Number __ . See Section 27 hereof
for information concerning the distinction between various counterparts hereof.
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FACILITY AND SITE LEASE

Thigs FACILITY AND SITE LEASE dated as of March 1, 1988, by and
between WESTINGHOUSE CREDIT CORPORATION, a Delaware corporation ({("Lessor"),
and HDI ASSOCIATES IV, LIMITED PARTNERSHIP, an Idaho limited partnership
("Lessee"),

WITNESSETH:
Section 1. Definitions:

The terms in Schedule A annexed hereto shall have the meanings set
forth therein for all purposes of this Lease and shall be equally applicable
to both the singular and the plurfal forms of the terms therein defined.
References in this Lease to Sections, Schedules and Exhibits, without further
attribution, are intended to refer to Sections, Schedules and Exhibits of this
Lease.

Section 2. Lease:

Subject to the satisfaction or waiver of the conditions precedent
set forth in Section 3 of the Participation Agreement, Lessor hereby subleases
all of its right, title and interest in and to the Site, and all easements,
rights, and appurtenances relating thereto, and leases all of its right, title
and interest in the Facility (such interest of Lessor under the Ground Lease
and in and to the Facility is sometimes referred to herein as the "Leased
Property"”) to Lessee, and Lessee hereby leases all of Lessor's right, title
and interest in and to the FPacility and subleases all of Lessor's right, title
and interest in the Site from Lessor, all for the Rent and the Term
hereinafter stipulated and upon the terms and conditions herein set forth.
The leasing of the Leased Property shall be conclusively evidenced by the
execution and delivery by Lessee to Lessor of a Certificate of Delivery and
Acceptance, substantially in the form of Exhibit A attached herete, which
Certificate shall be acknowledged by Lessor.

Section 3. Term of Lease:

The Initial Term of this Lease shall commence on the Closing Date
and shall terminate on the Expiration Date, subject to earlier termination
pursuant to Section 11, 12 or 20 hereof and renewal pursuant to Section 6
.hereof.

24228
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Section 4. Payments of Rent:

{a) Basic Rent. Lessee shall pay Basic Rent to Lessor on each
Rental Payment Date.

{b) Supplemental Rent. Lessee shall also pay. as Supplemental
Rent, any and all amounts, liabilities and obligations which Lessee assumes or
agrees %o pay hereunder to Lessor or others, including, without limitation,
the Casualty Payment payable under Section 11l{c), any payment pursuant to a
Special Casualty Occurrence payable under Section 12, and the indemnities
provided for in Sections 14 and 21, promptly as the same shall become due and
owing. In the event of any failure on the part of Lessee to pay any
Supplemental Rent, Lessor or its assigns shall have all rights, powers and
remedies provided for herein or by law or equity or otherwise as in the case
of nonpayment of Basic Rent. Lessee shall also pay to Lessor on demand, as
Supplemental Rent, to the extent permitted by applicable law, interest at the
Default Interest Rate on any part of any installment of Basic Rent, Casualty
Payment and Special Casualty Payment not paid when due for the period for
which the same shall be overdue and on any other payment of Supplemental Rent
not paid when demanded by Lessor for the period until the same shall be paid.

(¢) Obligation to Pay Rent. ©Each payment of Rent shall be in
immediately available funds. This Lease i3 a net lease and Lessee's
obligation to pay all Rent payable hereunder shall be absolute and
unconditional and shall not be affected by any circumstance. including,
without limitation: {i) any setoff, counterclaim, recoupment, deducticn,
defense or other right which Lessee may have against Lessor, any manufacturer
or any one else for any reason whatsoever; (ii) any defect in the title,
condition, design, operation, merchantability or fitness for use of any part
of the Facility: (iii) the existence of any liens, encumbrances or rights of
others whatsoever with respect to the Leased Property, whether or not
resulting from claims against Lessor not related to the ownership of the
Leased Property: ([iv) subject to Section 11, any logs or destruction of, or
damage to, any part of the Facility or any interruption or cessation in the
use or possession thereof for any reason whatsoever and of whatever duration;
{(v) the invalidity or unenforceability of this Lease or any other infirmity
therein or any lack of power or authority of Lessor or Lessee to enter into
this Lease; (vi) any insolvency., bankruptcy, reorganization or similar
proceeding by or against Lessee or Lessor; or (vii) any other circumstance,
happening or event whatscever, whether or not similar to any of the
foregoing. If for any reason whatsoever (other than pursuant to Section 11({b)
or Section 12) this Lease shall be terminated in whole or in part by operation
of law or otherwise except as specifically provided herein, Lessee nonetheless
agrees to pay an amount equal to each payment of Rent at the time such payment
would have become due and payable in accordance with the terms hereof had this
Lease not been terminated in whole or in part. Lessee hersby waives, to the
extent permitted by applicable law, any and all rights which it may now have
or which at any time hereafter may be conferred upon it, by statute or
otherwise, to terminate, cancel, quit or surrender this Lease, except in
accordance with the express terms hereof, This provision, however, shall not

be construed to waive Lessee's right of actionhggﬁfmnst Lessor or any
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other person for damages incurred by Lessee on account of any breach by Lessor
or such other person of any provision of this Lease or any other agreement
relating or not relating hereto.

Section 5. Sublease:

Lessee shall not sublease the Leased Property without Lessor's
written consent, which consent will not be unreasonably withheld. Each
sublease, whether or not consented to by Lessor, shall be expressly subject
and subordinate to all the terms and conditions of this Lease and shall in no
way relieve Lessee from any obligations under this Lease (it being understood
and agreed that Lessee shall remain primarily liable for such obligations
notwithstanding any such sublease), and Lesgsee hereby waives any rights it may
now have or hereafter acquire to avoid any such obligations by reason of such
sublease or any circumstances arising from such sublease. Lessee agrees to
indemnify and hold harmless Lessor against any and all out-of-pocket expenses,
claims, demands and liabilities, of whatever nature, relating to or in any way
arising out of such sublease, including, without limitation, out-of-pocket
expenses incurred in evaluating any proposed sublease, and all out-of-pocket
costs, damages, charges, attorneys’ fees and expenses arising out of or
necessitated by assertion of any such claim or demand with regard to such
sublease. Any sublease entered into in violation of this Section 5 shall be
void.

Section 6. Purchase and Renewal Options:

(a) Option to Purchase or Renew. In \order to exercise any option
under this Section 6, (i) no Event of Default)| shall have occurred and be
continuing at the time of the notice provided hefeunder or at the expiration
of the applicable Basic Term or Renewal Te and (ii) Lessee shall give
Lessor notice of its irrevocable election to purchase the Facility wunder
Section 6(b) hereof not less than twelve (12) months before the end of the
applicable #c Term or Renewal Term, or Lessee shall give Lessor notice of
its irrevocable election to lease the Leased Property under Section 6{c)
hereof not less than nine {9 g before the end of the Initial Term or the

, pg on the date of

Market Value of the Facility on the date of the e

if no event shall be less than thisty- percent (

the event the Fair Market Value as determined by the app
hundred ten percent {110%) of Less s estunate. then Lessde may, by
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notice sent to Lessor within ten (10) days after receipt of such appraisal,
irrevocably . £o lease the Leased Property under Section 6{c) hereof on
the date of expiration of such Initial Term or Renewal Term, provided,
however, that no such election may be made during the second Renewal Term,
Such purchase price shall be payable in cash. Such purchase and payment shall
take place on the later of (i) such expiration date or (ii) thirty days after
such Fair Market Value has been determined. 1In the event the purchase
described in this Section 6(b) occurs on a date after such expiration date,
Lessee shall also pay to Lessor on such payment date Rent in an amount equal
to one three-hundred-sixty-fifth (1/365th) of the average annual Basic Rent
during the prior three (3) years of the applicable Term for each_d - % er\
such expiration date to and including the purchase date. O\QQ\‘C“‘"’L W\
{c) Lessee Renewal Options. If Lessee shall have given notige of &\‘
its irrevocable election in accordance with Section 6{a) hereof to renew this®® . -
Lease, such notice shall include Lessee's good faith estimate of the Fait{‘y{g?
Market Rental Value of the Facility on the date of expiration of the gTerm
{which in no event shall be less than fifty percent (50%) of the ayerage -
annual Basic Rent during the final three (3) years of the Initial Te and
then, as stated in such notice, the Initial Term of this Lease shall be
renewed at the end of the Initial Term, for a Renewal Term specified by Lessee
of not less than five years ending on an annual anniversary of the Closingm(
Date, provided, however, that in the event the Fair Market Rental Value as
determined herein exceed one hundred ten percent (110%) of Lessee's estimate, \,/
then Lessee may, by written notice sent to Lessor within X ad8ys after receipt
of such appraisal, modify its prior election and lease the Leased Property for
a final term of one year on the expiration of such Initial Term or Renewal
Term, as the case may be. If this Lease shall have been so renewed and if
Lessee shall once again have given a notice of its irrevocable election in
accordance with Section 6(a) hereof further to renew this -Lease, then, as
stated in such notice, the Term of this Lease shall be further renewed at the
end of such first Renewal Term for a further Renewal Term of not less than
five years ending on an annual anniversary of the Closing Date. The Basic
Rent for each Renewal Term shall be an amount equal to the Fair Market Rental
Value of the Facility at the time of such renewal payable monthly in arrears,
with a Casualty Loss Value equal to the Fair Market Value of the Facility as
of the first day of such Renewal Term and otherwise on the same terms and
conditions as provided herein.

(d) Valuation. In no event shall the Facility be sold or leased
pursuant to this Section 6 at the end of any Renewal Term for less than its
Fair Market Value or Fair Market Rental Value, as the case may be. Lessee and
Lessor agree to negotiate in good faith the Fair Market Value or Fair Market
Rental Value, as the case may be, and, in the event such agreement cannot be
reached at least two hundred seventy (270) days in the case of a purchase

ra optiorband one hundred eighty (180) days in the case of a renewal optiog,— prior
to the last day of the applicable Initial Term or Renewal Term, shall, at
Lessee's or Lessor's option, submit the question of value to an independent
certified appraiser in the manner specified in Section 16. Lessor and Lessee
agree to be bound by the determination of such independent certified appraiser.
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Section 7, Insurance:

(a) Generally. Lessee shall, at all times prior to the Expiration
Date, at its own expense, carry and maintain or cause to be carried and
maintained (i) property insurance with respect to the Facility, (ii) machinery
and equipment insurance covering the turbines, generators and all other
machinery and equipment used in or in connection with the operation of the
Facility (including coverage for damage by foreign objects or by explosion of
any machinery or pressure vessel), (iii) public liability insurance with
respect to third party personal and property damage, and (iv) business
interruption insurance, in each case with such deductibles, in such amounts,
against such risks, in such form and with such insurance companies of
recognized responsibility (which insurance company shall have a Best rating of
“A" or greater) as is usually carried by businesses of established reputation
engaged in the same or a similar business as Lessee and similarly situated and
owning, leasing or operating equipment similar to the Facility, provided that
property insurance with respect to the Facility shall in any event be in an
amount at least equal to the replacement cost of the Facility, and further
provided that the machinery and equipment insurance shall in any event be in
an amount at least equal to the replacement cost esGCasualty lLoss Value of all
machinery and equipment. All such insurance carried and maintained
pursuant to this Section 7 shall be in form and substance satisfactory to
Lessor. The proceeds of liability insurance shall be payable to Lessee and
Lessor as their interests may appear.

(b) Policiegs. All policies of insurance required to be carried in
accordance with this Section 7 shall, if such endorsement can be obtained on
commercially reasonable terms, (i)} require thirty ({(30) days' prior notice to
Lessor of cancellation or mat&rial change in coverage., (ii) name Lessor as an
additional insured or loss payee, (iii} provide that, in respect of the
interest of Lessor in such policies, the insurance shall not be invalidated by
any action or inaction of Lessee or any other person {other than Lessor),
(iv) insure Lessor regardless of any breach or violation of any warranty,
declaration or condition contained in such violation of policies {or in the
application therefor or in any other document submitted to the insurer in
connection therewith) by Lessee or by any other person (other than Lessor),
(v) provide that such insurance is primary without right of contribution from
any other insurance which might otherwise be available to the insured party,
(vi} provide that, in the event of any loss payment under a policy, the
insurer shall waive any rights of subrogation against the insured party and
shall waive any setoff or counterclaim or any other deduction, whether by
attachment or otherwise, and (vii) include a cross-liability endorsement
providing that inasmuch as the policies are written to cover more than one
insured, all terms and conditions, insuring agreements and endorsements, with
the exception of limits of liability, shall operate in the same manner as if
there were a separate policy covering each insured.

(c} Certificate. On or prior to the Closing Date, and thereafter
not less than five (5) days prior to the expiration dates of the expiring
policies required pursuant to this Section 7, Lessee shall deliver to Lessor
certificates of insurance issued by the insurers under or by an insurance

ROFlLgp
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broker authorized to bind such insurers evidencing the insurance maintained
pursuant to this Section 7; provided, however, that if the delivery of any

certificate is delayed, Lessee shall deliver an executed binder with respect
thereto and shall deliver the formal certificate upon receipt thereof.

(&) Performance by Lessor. In the event that Lessee shall fail to
maintain insurance as herein provided, Lessor may at its option, but without
obligation, provide such insurance and, in such event, Lessee shall, upon
demand from time to time, reimburse Lessor for the cost thereof, together with
interest on such cost at the Default Interest Rate computed from the date of
payment of such cost to the date of reimbursement.

(e) Proceeds.
(i) Application of Insurance Proceeds{on an Event of Loss. If

no Event of Default shall have occurred and be continuing, any insurance
proceeds received at any time by Lessor or by Lessee as a result of any loss

or damage to the Leased Property or any part hereef shall be applied as
follows: . =
nm—

{A) Unless Lessee has already paid all amounts due pursuant to
Section 4, all such payments received at any time by the Lessee
shall be promptly paid to Lessor for application to all amounts due
Lessor as set forth in Section 4, except that Lessee may retain any
amounts that Lessor would at the time be obligated to pay to Lessee
as reimbursement under the provisions of Subsection (iii) of this
Section 7(e};

(B) If Lessee has already paid all amounts due pursuant to
Section 4, any such payments shall be retained by or paid to Lessee,
to reimburse the Lessee for its payment of such amount; and

T TN
Ve &> ‘\ (C) The balance, if any, of such payments remaining thereafter
D\W 3 e %\N}/ shall be retained by or paid over to the Lessee.
L EN
ka‘ o (ii) Application of (Other Proceeds on an Event ofm Af no

Event of Default shall have occurred and be continuing, any payment received
at any time by Lessor or by Lessee from any govemmental author:.ty or other
PerSON - as a
result of any loss, condemnation, confiscation, theft or seizure ©°of or
requisition of title to or use of, or damage to, the Leased Property or any
part thereof (an "Event of Loss") shall be applied to Lessor and to Lessee in
proportion to their respective interests in the lLeased Property., provided that
in no event shall Lessor receive less than the gasualty loss value at the time
of such Event of Loss. In the event that any payment received pursuant to
this Section 12(e){ii) is insufficient to pay Lessor such gasualty loss yalue,
Lessee shall pay to Lessor any deficiency between the sualty Loss vafue at
the time of the Event of Loss and the payment received pursuant to this

section 12(e)(ii). m@ﬁww
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(iii) Application of Proceeds Not Relating to an Event of Loss.
Unless an Event of Default shall have occurred and be continuing, payments
received at any time by Lessor or Lessee from any governmental authorityg—
insuresy Or other person with respect to any lossg* mot constituting an Event
of Loss shall be paid to or retained by Lessor and shall be applied as
follows:£ first, directly in payment for repairs or replacement of the Leased
Property if not already paid for by Lessee or, if already paid for by Lessee,
to reimburse Lessee for such payment%and secoag. the balance remaining, if

any, shall be paid to Lessee.

{iv)} Other Disposition. If an Event of Default shall have
occurred and be continuing, any amount that would otherwise be payable to or
for the account of, or that would otherwise be retained by, Lessee pursuant to
this Section 12{e) shall be paid to Lessor as security for the obligations of
Lessee under this Lease and, as such time thereafter as no Event of Default
shall be continuing and Lessee has paid all amounts then due hereunder. such
amount due to Lessee pursuant to this Section 12(e) shall be paid promptly to
Lessee.

(f) Separate Insurance. Nothing in this Section 7 shall be
construed to prohibit Lessor from insuring at its own expense the Leased
Property or its interest therein, and any insurance so maintained shall not
provide for or result in a reduction of the coverage or the amounts payable
under any of the insurance required to be maintained by Lessee under this
Section 7.

Section 8. Additions and Improvements:

{a) Generally. Lessee at its own expense may from time to time
make such addition or improvement to the Facility as Lessee may deem desirable
in the proper conduct of its business and that will not damage the Facility or
its productive capacity and will not be inconsistent with the continuing
operation of the Facility in accordance with its origimal functional purpose,
provided that (i) any such addition or improvement made by Lessee pursuant to
this BSection 8({(a) shall not diminigsh the Fair Market Value, productive
capacity or wuseful life of the Facility below the Fair Market Value,
productive capacity or useful life thereof immediately prior to such addition
or improvement and (ii) any such actions shall not cause this Lease to lose
its characterization as a true lease for United States federal income tax
purposes (as interpreted in Internal Revenue Service ruling policy set forth,
to the extent then applicable, in Rev. Proc. 75-21, 1975-1 C.B. 713, Rev.
Proc. 75-28, 1975-1 C.B. 752, Rev. Proc. 76-30., 1976-2 C.B. 647, and Rev.
Proc. 79-48, 1979-2 C.B. 529 or any other applicable statute, regulation,
Revenue Procedure, Revenue Ruling, information release, or other published
Internal Revenue Service policy).

{b) Compliance With Law. Lessee agrees to make, at its own expense
and without offset for Rent due hereunder, any addition or improvement
required to be made to the Facility in order to satisfy Lessee's obligations
get forth in Section 9(b). 2Any such addition or improvement shall immediately
and without further act become the property of S0r.
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(c) Severable Additions. Should Lessee install any addition or
improvement on the Facility which is readily removable without causing
material damage to the Facility Lessee shall not remove such addition or
improvement prior to the Expiration Date without the written consent of
Lessor, provided that (i) Lessee shall, if requested by Lessor, and
(ii} Legsee may, if no Default shall have occurred and be continuing, remove
such addition or improvement before the Expiration Date. Lessee shall repair
all damage to the Facility resulting from such installation and temoval so as
to restore the Facility to the condition in which it existed prior to the
installation of such addition or improvement ({ordinary wear and tear
excepted). Any such unremoved addition or improvement shall immediately and
without further act become the property of Lessor on the Expiration Date,
Notwithstanding the foregoing and provided that Lessee has not exercised its
option to purchase the Leased Property pursuant to Section 6(b) or to renew
this Lease pursuant to Section 6(c), at the end of the Initial Term or any
Renewal Term of this Lease, Lessor or any purchaser or lessee of the Leased
Property shall be entitled to purchase from Lessee at its then Fair Market
Value any such addition or improvement.

(d) Nonseverable Additions. Should Lessee make to the Facility any
addition or improvement which is not readily removable without causing
material damage to the Facility, any such addition or improvement shall
immediately and without further act become the property of Lessor.

Section 9. Maintenance and Operation:

(a) Generally. Lessee, at its own expense, shall maintain, service
and repair the Facility and from time to time make or cause to be made all
necessary restorations thereto as are consistent with prudent industry
practice to the extent necessary to maintain the Facility in the same
condition as on the Closing Date (ordinary wear and tear excepted), in good
working order and operating condition, in compliance with Section 9(b) and all
applicable manufacturer service manuals and as may be necessary to comply with
and keep in force any and all manufacturers' or sellers' guarantees or
warranties. Any replacements made by Lessee to or upon the Facility shall be
considered accessions to the Facility and title therein shall be immediately
vested in Lessor, without cost or expense to Lessor, but Lessor shall no
longer have any interest in the replaced parts, title to which shall wvest in
Lessee with no further act, provided the replacements have a Fair Market Value
and utility at least equal to that of the replaced parts.

(b} Compliance with Law. Lessee shall comply with and observe all
requirements under the Power Purchase Agreement and all statutes, ordinances,
laws, rules, regulations, requirements, orders and decrees, whether now in
force or which may in the future be promulgated, of all governmental
authorities, including any federal, state and local governments or any
departments, bureaus or agencies thereof, having jurisdiction with respect to
or in any way affecting the use, maintenance, condition and operation of the
Facility, or any machinery or equipment therein (regardless of upon which
person such statutes, ordinances, laws, rules, regulations, requirements,
orders or decrees shall, by their terms, P mally imposed}, including,

35[[3{0
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without limitation, all requirements necessary to maintain FERC Exemption
Number 9134, unless Lessee shall be contesting the validity thereof in good
faith and by appropriate proceedings, but only s0 long as such proceedings
{i) shall not involve any substantial danger of the sale, forfeiture or loss
of the Facility or the Site or any part thereof or interest therein, and
(ii) shall not result in, or involve any substantial probability of resulting
in, the creation of any lien on or with respect to the Facility or the Site,
or any part thereof or interest therein, which is not a Permitted Lien.
Lessee shall maintain all records, logs and other materials required by any
governmental authority having jurisdiction to be maintained in respect of the
Facility (regardless of upon which person such requirements shall, by their
terms, be nominally imposed). Lessee, at its own expense, shall procure and
pay for all permits, franchises, inspections and licenses necessary or
appropriate in connection with the Facility and any repair, restoration.
replacement, renewal, addition or improvement thereof and therete. Upon
request of Lessor, Lessee shall furnish to Lessor copies of all such permits,
franchises, inspections and licenses. Notwithstanding any provision contained
herein, Lessee, its successors and assigns, have the right to perform any and
all acts required by an order of the Federal Energy Regulatory Commission or
its sucessor affecting the Leased Property without the prior approval of the

Lessor. —
oo XShes ™
(c) . except in accordance with applicable laws or

. regulations, (A) store or dispose, or allow the storage or disposal, of any
hazardous substance on or in the Site or Facility., or (B) transport or arrange
for the transportation of any hazardous substance to or from the Site. If
Lessor reasonably believes that there may be the presence or the possible
presence of any hazardous substance on or in the Site or Facility., Lessee
shall, upon the written reguest of Lessor and at Lessee's cost, take any and
all actions necessary to reasonably assure Lessor that no hazardous substance
ig stored or disposed on or iﬁ“‘pthe Site or Facility. Lessee shall promptly
notify Lessor in writing of any release or threatened release of any hazardous
substance at or from the Site or Facility, or of any notice of a release or
threatened release of any hazardous substance, or for the costs incurcwed for
the cleanup thereof (including, without limitation by assessment, containment
or removal) received by Lessee or by any person for whose conduct Lessee is or
may be responsible from any federal, state or other governmmental authority.
O s Cnd NG nee |,

{d §see s enter rations and maintenance agreement
with Myers Engineering Company or another engineering company satisfactory to
Lessor, pursuvant to which such engineering company shall agree to perform all

operations and maintenance functions ligted on Schedule D hereto.
]%‘dz;— Nolowe, Negks . )

(e es nd Myers Engineering Company shall review
all water turbine tests outlined in that certain contract No. 56330 between
Hydro and Gilbert Gilkes & Gordon Ltd. dated April 10, 1987, at a time when
the water flow is sufficient to complete such tests, and if the Facility does
not pass such tests, Lessee shall make such adjustments and repairs to the

Facility as are necessary for such tests to be passed to Lessor's satisfaction.
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{f) Lessor's Rights .and Obligations. Lessor shall not be required
to maintain, service or repair, or to make any repair, restoration,
replacement, renewal, addition or improvement of any nature or description
with respect to, the Facility, or, except to the extent specifically provided
herein, to incur any cost or expense in connection with this Lease. In the
event Lessee fails or is unable to perform maintenance and repairs as provided
herein, Lessor shall have the right, but not the obligation, after notice to
-Lessor of its intention to do so, to perform the same, and Lessee shall
forthwith reimburse Lessor, as Supplemental Rent, for all costs and expenses
incurred by Lessor in performing the same.

{(g) Inspection. Lessor and its agents and employees shall have at
all reasonable times during normal business hours the right of access to the
Site for the purposes of inspecting the Facility and its applicable
maintenance records (including records maintained pursuvant to Section 9(b))
and observing its use and operation. Lessor shall have no duty to make any
inspection of the Facility and shall incur no 1liability or obligation by
reason of not making any such inspection.

Section 10. Title, Liens and Further Assurances:

{a) Title. Lessor and Lessee agree that this is an agreement of
lease only and nothing herein contained shall be construed as conveying to
Lessee any right, title or interest in or to the Leased Property except as a
lessee. Lessor and Lessee intend that, as between Jlessor and Lessee, the
Facility is and shall remain personal property and each of them agrees that it
shall not take any action which would cause the Facility to lose such
¢haracter. Lessor and Lessee agree that, to the extent permitted by
applicable law, the Facility shall remain personal property regardless of the
degree or manner of its attachment to realty and title thereto shall remain
exclusively in Lessor,

(b} Liens. Lessee shall not directly or indirectly create, incur,
assume or suffer to exist any mortgage, pledge, lien, attachment, charge,
encumbrance or right of others whatsoever in or with respect to the Facility
or the Site, title thereto or any interest therein except Permitted Liens.
Lessee agrees to take such action (including the obtaining and recording of
waivers), at its own expense, as may be necessary to prevent any third party
from acquiring any right to or interest in the Facility by virtue of the
Facility being deemed to be real property or part of any real property.
Lessee shall promptly notify Lessor in writing of any mortgage, pledge, lien,
attachment, charge, encumbrance or right of others which arises at any time on
or with respect to the Facility or the Site, title thereto or any interest
therein and shall promptly at Lessee's expense, cause any of the same which
are not Permitted Liens to be duly discharged, dismissed or removed as soon as
possible, but in any event within twenty (20) days after the existence of the
same shall have first become known to Lessee.

(¢c) Further Assurances. At Lessor's request, Lessee shall execute
any and all documents acknowledging Lessor's ownership of the Leased Property
and as necessary or appropriate to perfecmgxm and protect the interest

inW[g
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of Lessor in and to the Leased Property. Lessee shall execute and file or
cause to be executed and filed, at its own expense, any and all financing
statements and continuation statements submitted by Lessor to Lessee which are
necessary or appropriate to perfect, confirm and protect the interests of
Lessor in and to the Leased Property and this Lease. Lessor may file with the
proper £iling or recording officers any other papers or documents which they
deem necessary or appropriate for the protection of their intérests hereunder,
and Lessee further agrees to execute and deliver to Lessor upon request any
and all further documents and instruments submitted by Lessor to Lessee which
Lessor may reasonably require to perfect, confirm and protect its interests in
and to the Leased Property and this Lease.

Section 11. Risk of Loss and Payment of Casualty Loss Value:

{(a) Generally. During the term of this Lease and prior to delivery
by Lessee to Lessor of the Leased Property pursuant to Section 18, Lessee
shall bear the risk of and all responsibility for loss or damage to the
Facility and Site and shall replace such loss and repair such damage as
provided in BSection 9 except as specifically provided in this Section 11.
Lessee agrees to indemnify and hold Lessor harmless against all risks to the
Facility, including, without limitation, loss or damage caused by fire,
lightning, sprinkler leakage, tornadoes, wind storm, water damage, explosion,
smoke and smudge, aircraft and motor vehicle damage, strikes, riots, civil
commotion, vandalism, malicious mischief, burglary and theft.

{b) Casualty Occurrence. In the event that the Facility shall be
or become condemned or taken, reguisitioned, confiscated or appropriated for a
period in excess of six (6) months by any governmental board or agency,
whether de facto or de jure, by exercise of eminent domain or otherwise, or be
destroyed or damaged beyond economic repair for any cause whatsoever (any such
event herein called a "Casualty Occurrence"), Lessee shall fully inform Lessor
within twenty (20) days from the date of such Casualty Occurrence of the
nature of the Casualty Occurrence and any other pertinent information
regarding the Casualty Occurrence in the possession of Lessee.

{c} Payments. On the Casualty Loss Payment Date, Lessee shall pay
to Lessor in immediately available funds an amount equal to {i) all accrued
Basic Rent and Supplemental Rent through the Rental Payment Date to and
including such Casualty Loss Payment Date and (ii) the Casualty Loss Value.
Upon the making of such payment by Lessee, Bagic Rent shall cease to accrue as
of the date of such payment, this Lease shall terminate and Lessor shall, upon
request of Lessee, execute and deliver to, or upon the order of, Lessee a bill
of sale and such other dJdocuments reasonably necessary to transfer or to
confirm the transfer of all of Lessor's interest® in the Facility (without
warranties other than warranties that Lessor is transferring all of the Leased
Property it received from Lessee and that the interest being transferred is
free of Lessor Liens and all interests of Lessor hereunder); provided,
however, that Lessee may not acquire the Facility if the Fair Market Value of
the Facility at such time is greater than the Casualty Loss Value unless
Lessee shall pay Lessor the difference betwepp, a.u:l Fair Market Value and

Casualty Loss Value. Until all ) waﬂubov in this
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Section 11 shall have been made, Lessee shall not be released from its
obligations hereunder in the event of any such Casualty Occurrence.

Section 12. Loss of Qualifying Facility Status:

(a) Loss of Status. In the event that the Facility loses or
otherwise forfeits its status as a "qualifying facility" within the meaning of
the Public Utility Regulatory Policies Act of 1978 ("PURPA") and Part 292 of
Title 18 of the Code of Federal Regulations, or the Facility becomes regulated
as a public utility and Lessor is, or there is a substantial probability that
Lessor will be, regulated as a public utility, or the Lessee or any e

corporation, association or person with which it is affiliated wi he ¢+
meaning of the Fedéral Power Act) becomes subject to [such Act,er—the—Pubticz—

Ustiity—ReTding—Compary—hct-0r any regulations promulgated thereunder as a
public utility (any such event herein called a "Special Casualty Occurrence"),
Lessor may, upon notice to Lessee, terminate this Lease. Lessee and Lessor
agree to cooperate and use their reasonable best efforts (at Lessee's expense)
to avoid a special casualty occurrence. Lessee shall promptly pay all accrued
and unpaid rent (in®luding afly indemnities) due on or prior to the date of
termination of the Lease as set forth herein.

(b) Lessor's Rights. Upon termination of the Lease pursuant to
Section 12(a), Lessee shall, at Lessor's election pursuant to notice to Lessee
within thirty {(30) days from such termination., either (i) return the Leased
Property to Lessor in the condition and otherwise in accordance with all of
the terms of Section 9 and 18, or (ii) irrevocably elect, by notice to Lessor
within twenty (20) days from receipt of Lessor's notice, to purchase the
Facility pursuant to Section 12(c)} or to sell the Leased Property on behalf of
Lessor at a public or private sale pursuant to Section 12(d). In the event
that Lessor elects to purchase the Leased Property, Lessee shall be obligated
to certify to Lessor that the Leased Property is not subject to liability for
contamination or cleanup within the meaning of the Comprehensive Environmental
Responsibility, Cleanup and Liability Act of 1980, as amended, or any other
statutes, regulations, laws or orders governing the transfer or cleanup of the
Leased Property. Lessee shall agree to indemnify Lessor against any such
liability for the Leased Property for which Lessee may be responsible.

(c) Purchagse Election. If Lessee shall have given notice of

its irrevocable election to purchase the Facility pursuvant to Section 12(b)
' hereof, Lessee shall within ten (10) days of such notice pay to Lessor in
immediately available funds (A) all accrued Basic Rent and Supplemental Rent
to and including the date of the Special Casualty Occurrence, (B) rent in an
amount equal to one three-hundred-sixty-fifth (1/365th) of the Basic Rent for
each day after the last Rental Payment Date to and including the date of such
payment and {(C) the greater of Fair Market Value of the Leased Property or the
Casualty Loss Value. Upon the making of such payment by Lessee, Lessor shall,
upon request of Lessee, execute and deliver to, or upon the order of. Lessee a
bill of sale and such other documents reasonably necessary to transfer or to
confirm the transfer of all of Lessor's mﬁrest in the Leased Property

{without warranties other than for warranties r u transferrmg all
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of the Leased Property it received from Lessee and that the interest being
transferred is free of Lessor liens and all interests of Lessor hereunder).

(d) Sale Election. (i) If Lessee shall have given notice of
ite irrevocable election to sell the Leased Property pursuant to Section 12(b)
hereof, Lessee shall within ten (10) days of such notice pay to Lessor in
immediately available funds (A) all accrued Basic Rent and Supplemental Rent
to and including the date of the Special Casualty Occurrence, (B) rent in an
amount equal to one three-hundred-sixty-fifth (1/365th) of the Basic Rent for
each day after the last Rental Payment Date to and including the date of such
payment and (C) the Casualty Loss Value as of the last Rental Payment Date
plus interest at the Default Interest Rate on such amount from such Rental
Payment Date until the date of actual payment. Lessee shall have one hundred
eighty (180) days from the date of such payment to sell the Leased Property at
a private or public sale. Lessee shall within ten (10) days of such sale pay
to Lessor an amount equal to the differenck Detween the proceads of the sale
less reasonable costs and expenses directly related to such sale and the
Casualty Loss Value paid to Lessor pursuant to this Section 12(d)s” Upon the
making of such payment by Lessee or, if the proceeds of the sale less
reasonable costs directly related to such sale are less than the Casualty Loss
Value paid to Lessor, upon such sale, Lessor shall execute and deliver teo
Lessee or, upon the written request of Lessee, to the purchaser, a bill of
sale and such other documents reasonably necessary to transfer or to confirm
the transfer of all of Lessor's interest in the Leased Property (without
warranties other than for warranties that Lessor is transferring all of the
Leased Property it received from Lessee and that the interest being
transferred is free of Lessor Liens and all interests of Lessor hereunder).

(ii) In the event Lessee has not completed the sale of the
Leased Property within the periocd specified by Subsection (i) of this Section
12¢(d), Lessee shall within ten (10) days from such one hundred eighty (180}
day period pay to Lessor in immediately available funds the amount of any
deficiency between (1) the Fair Market Value of the Leased Property calculated
as of the date of the Special Casualty Occurrence and (2) the Casualty Loss
Value paid to Lessor pursuant to Subsection (i) of this %gction 12¢d)}. Upon
the making of such payment by Lessee, Lessor shall, upof reguest of Lessee,
execute and deliver to, or upon the order of, Lessee a bill of sale and such
other documents reasconably necessary to transfer or to confirm the transfer of
all of Lessor's interest in the Leased Property (without warranties other than
for warranties that Lessor is transferring all of the Leased Property it
received from Lessee and that the interest being transferred is free of Lessor
Liens and all interests of Lessor hereunder).

Section 13, Disclaimer of Guarantees, Warranties and Representations:

LESSEE EXPRESSLY ACKNOWLEDGES THAT LESSOR IS NOT A MANUFACTURER,
DISTRIBUTOR, VENDOR OR SUPPLIER OF EQUIPMENT OR AN AGENT OF ANY MANUFACTURER.
DISTRIBUTOR, VENDOR OR SUPPLIER OF ANY UNIT. LESSOR SHALL NOT BE DEEMED TQ
HAVE MADE OR GIVEN, AND LESSOR HEREBY EXPRESSLY DISCLAIMS, ANY GUARANTEE,

def.aza

REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, AS TO THE TITLE, VALUE, -
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REASON OF THE FACILITY OR ANY PART THEREOF, OR ANY OTHER REPRESENTATION COR
WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, except that Lessor hereby represents
and warrants that on the Closing Date Lessor shall have received whatever
title to the Leased Property was conveyed to it by Lessee and that the Leased
Property shall be and remain free of Lessor Liens. Lessee agrees that the
only other guarantees, representations or warranties made with respect to
Facility or the Leased Property are those made by the seller or manufacturer
thereof, and Lessor and Lessee agree that they shall cooperate to allow Lessee
to enforce such guarantees and warranties when such action is necessary, which
enforcement shall be at Lessee's expense. So long as no Event of Default
shall have occurred and be continuing, Lessor hereby assigns to Lessee, for
and during the term of this Lease, any applicable seller or manufacturer
warranty issued on or applicable to the Facility or Leased Property, and
Lesscor hereby authorizes Lessee during the term of this Lease to obtain, at
Lessee's sole expense, any and all services furnished in connection therewith
by any seller or any manufacturer.

Section 14. Taxes:

(a) Indemnity. Lessee shall pay. indemnify and hold Lessor
harmless from, and shall reimburse Lessor for, license and registration fees
and all taxes and governmental charges, including, without limitation, income,
gross receipts, sales, use, personal property and stamp taxes. levies,
imposts, duties, charges or withholdings of any nature whatsoever (together
with any penalties, fines or interest thereon) imposed against Lessor by any
foreign, federal, state or local government or taxing authority or any
subdivision thereof: (i) upon or with respect to the Facility, the Site or
the Leased Property or any part thereof or any improvement or addition thereof
made by Lessee pursuant to Section 8 of this Lease, (ii) upon the ordering,
purchase, ownership, delivery, possession, maintenance, registration, titling,
documentation, use, operation, sales, return or other disposition thereof or
(iii) upon or with respect to this Lease (all such expenses, taxes, fees,
charges, fines, penalties and additions to tax being hereinafter called
"Impositions”) unless and to the extent only that and only so long as, any
such Imposition is not delinquent or is being contested or. protested by Lessce
in good faith and by appropriate proceedings diligently conducted so long as
such proceedings shall stay the collection thereof from or against Lessor. the
Facility, the Site, the Leased Property or any part thereof:; provided that
this Section 14(a) shall not apply to (A) Impositions included in Total
Project Cost of the Leased Property, (B) Impositions imposed by the United
States or any state or political subdivision thereof which are based upon or
measured by Lessor's net income or which are in substitution for, or relieve
Lessor from, any Imposition based upon or measured by Lessor's net income, in
each case with the exception of increases in Impositions attributable to
payments made by Lessee under this Section l4(a) as provided in Section 14(b),
{C) business and occupation taxes and franchise taxes imposed by the United
States or any state or political subdivision thereof-or [(D) impositions which
arise or to the extent they are increased as a result of business, assets, or
activity of Lessor unrelated to the Leaseg Property].

fﬁ?ﬁﬁﬁmfa F
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(b} After-Tax Basis. The indemnity amounts payable under Section
14(a) shall be computed on an "after-tax" basis, so that any such indemnity
payment shall be in an amount which, when reduced by the increase in the
federal, state and local income tax liability of Lessor as a result of such
payment (after taking into account any present or future tax benefits such as
offsets resulting from any additional deductions or credits due to increased
tax liabilities to any taxing authorities), shall equal the amount of the tax
in respect of which such indemnity is payable. [With respect to Impositions
which result in a deduction of an egual amount in the same taxable year, such
amounts shall be offset. With respect to Impositions which result in taxable
losses or deductions in a taxable year other an the year of Imposition,] in
determining whether and to what extent an mpositions are utilized as a
deduction or credit in computing Lessor's tax liability, deductions and
credits claimed by Lessor (whether or not arising from the transaction
contemplated by this Lease, ghall be deemed to be utilized by Lessor in the
following order: f£irst, those deductions and credits (whether or not arising
from this transaction) attributable to all taxes, fees, charges., penalties and
other expenses of the type described in Section 14(a) for which Lessor does
not have a right to be indemnified, and second, those deductions and credits,
on a pro rata basis, attributable to all taxes, fees, charges, penalties and
other expenses of the type described in Section 14(a) for which Lessor has the
right to be indemnified under all lease transactions of Lessor.

{c) Tax Filings and Payments. Lessee shall timely prepare and file
all reports and returns which are required to be made with respect to any
obligation of Lessee under, or arising out of, Section 14(a}., and Lessor shall
cooperate with Lessee to accomplish the same. Lessee shall, to the extent
permitted by law, cause all billings of such Impositions to be made in the
name of Lessee or to Lessor in care of Lessee, make payment thereof and, from
time to time on written regquest of Lessor, submit written evidence of such
payment., Lessor shall furnish Lessee, promptly after receipt, copies of all
requests for information from any taxing authority relating to any obligation
of Lessee under, or arising out of, Section 14(a), and shall request such
taxing authority to contact Lessee regarding any such information; provided,
however, that the failure of Lessor to give written notice to Lessee shall not
(i) reduce Lessee's obligations under this Section 14 except to the extent
Lessee is prejudiced thereby or (ii) release Lessee from its obligations under
this Section 14, unless,to the extent that Lessee had a valid defense to such
claim, such failure caused Lessee to be unable to contest such claim. The
provisions of this Section 14 shall survive the expiration or earlier
termination of this Lease.

Section 15, Location; Performance under Ground Lease; Performance Under
Related Agreements:

(a) Location and Ground Lease. Lessee agrees that no part of the
Facility shall be removed from the Site except as may be necessary for the
purpose of maintenance or repair as required by the terms of this Lease. This
Lease constitutes, with respect to the Site, a sublease to Lessee of Lessor's

rights under the Ground Lease that accru kﬁf}h& term hereof. Lessee
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hereby covenants and agrees to assume and perform all obligations of "Tenant™
under the Ground Lease in addition to all of lLessee’ obligations hereunder,

{b) Related Agreements. Lessee hereby covenants and agrees to
perform all obligations of the contracting party under the Related Agreements.

Section 16. Valuation of Property:

{(a} Valuation Pursuant to Purchase Option. For purposes of
Sections 6(b). 12{c) and 12{d) of this Lease, the following procedure shall be
followed for determining the Fair Market Value of the Pacility: If either
party hereto shall have given written notice to the other reguesting
determination of such value, the parties shall attempt to agree upon such
value, and, failing such agreement within twenty (20) days after the giving of
such notice, Lessee shall appoint one qualified independent appraiser (which
shall not be a manufacturer of such property) within thirty (30) days after
the giving of such notice, and if Lessee fails to so appoint an appraiser,
Lessor may appoint an appraiser within forty (40} days after the giving of
such notice or may apply to the American Arbitration Association {(or any
successor théreto) for the appointment of an appraiser and both parties shall
be bound by any appointment made by such Association. The appraiser appointed
shall be instructed to determine the Fair Market Value of the property in
question within thirty (30) days after his or her appointment. Such
appraiser's determination of wvalue shall be final and binding as the Fair
Market Value. Lessee shall bear all expenses of such appraiser.

{b) All Other Valuationg. Except as provided in Section 16(a)., the
following procedure shall be followed for determining the Fair Market Value or
Fair Market Rental Value of any property: If either party hereto shall have
given written notice to the other requesting determination of such value, the
parties shall attempt to agree upon such value, and, failing such agreement
within twenty (20) days after the giving of such notice, Lessor shall appoint
one qualified independent appraiser (which shall not be a manufacturer of such
property) within thirty (30) days after the giving of such notice, and if
Lessor fails to so appoint an appraiser, Lessee may appeint an appraiser
within forty {40) days after the giving of such notice or may apply to the
American Arbitration Association (or any successor thereto) for the
appointment of an appraiser and both parties shall be bound by any appointment
made by such Association. The appraiser so appointed shall be instructed to
determine the Fair Market Value or the Fair Market Rental Value, as the case
may be, of the property in guestion within thirty (30) days after his or her
appointment. Such appraiser's determination of value shall be £final and
binding as the Fair Market Value or the Fair Market Rental Value, as the case
may be. Lessee and Lessor shall egually bear all expenses of such appraiser,
provided that if the appraisal is requested in connection with the exercise of
the remedies described in Section 20, all expenses of such appraiser shall be
borne by Lessee.

24229-005443-000012-302 03/04/88




Section 17. Notices; Reports:

{a) Notices. Lessee and Lessor shall each promptly notify the
other in writing:

(i) Of the amount of any delinguent taxes assessed or charged
to Lessor, Lessee or any sublessee or assignee under any law now or hereafter
in force, of which Lessee or Lessor has had notice, that may reasonably
subject the Facility or Site to the hazard of seizure or lien:

{(ii) Of any claim, demand, action or dispute that involves the
rights of Lessor, Lessee or any sublessee or assignee hereunder, or that
involves the interpretation of any of the provisions of this Lease that
directly or indirectly affects the tax or other liability or rights of either
Lessor, Lessee or any sublessee or assignee, in each case of which Lessee or
Lessor has had notice; and if any litigation, suit or action iz begun by or
against Lessee or any sublessee or assignee relating to this Lease, the
Pacility or the Site, Lessor shall have the right. but not the obligation, to
intervene in said litigation, suit or action at its own expense and assist in
the prosecution or defense of same; and

{(iii) Within ten (10) days from the date thereof, of any
material claim or legal proceeding of which Lessee or Lessor has had notice
arising from any accident in which the Facility is directly or indirectly
involved.

(b} Reports. Lessee agrees to give to Lessor the following:

(i) Within ninety (90) days after the end of each calendar
year, a certificate of a Responsible Officer of Lessee, stating that a review
of the activities of Lessee during such calendar year has been made under the
direction of such Officer with a view to determining whether Lessee has kept,
observed, performed and fulfilled all of its obligations under this Lease, and
that, to the best knowledge, information and belief of such Officer, there has
occurred no Default or, if any such Default has occurred, specifying the
nature thereof, the period of continuance thereof and what action Lessee has
taken or proposes to take with respect thereto;

{ii) Within ninety (90) days after the close of each fiscal
year, a copy of the annual financial report for such year for Lessee,
including (i) an income statement, (ii) a comparative balance sheet, (iii) a
statement of sources and uses of cash, (iv) an explanation of any unusual
material items, and {v) such other information as is reasonably required for
such statements to fairly present the financial condition of Lessee in a
nsistent mannér, Aocowpoanied by a Certificate of the Chief Financial
Officer of Hydro certifying that such financial report accurately esefjects the
financial condition of Lessee:

frm——

(iii) Within forty-five (45) days of each fiscal semi-annual
period, financial statements regarding the Facility in form and substance
acceptable to Lessor. which financial statement shall include (A) the amount
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of kilowatt hours of electricity produced by the Facility and the sale price
for such electricity received by Lessee, (B} a funds flow statement and a
comparison between actual and budgeted operating results and (C) such other
data as may be reasonably requested by Lessor;

- {iv) Promptly after the same shall have come to the notice of a
the general partner of Lessee, notice of the occurrence of any Default;

(v} At least sixty (60} days prior thereto, notice of any
change in the location of the chief executive office or principal place of
business of Lessee and any change in Lessee's name, identity or structure;

(vi) Prompt notice of any exercise by Lessee of any right under
seller's or any manufacturer’s warranty, or of any notice by any seller or any
manufacturer with respect to any material defect in design or manufacture of
any integral or structural element of the Facility:;

(vii) Promptly and in any event within five days of its being
filed, a copy of Lessee's annual federal income tax returns;

{viii) All reports or notices sent to the partners of Lessee; and

(ix) Such other information on the finances, business and
operations of Lessee as Lessor may reasonably request.

Section 18. .Return of Leased Property:

{a) Condition of Facility. Lessee agrees that, uypon the
termination of this Lease, by expiration hereof or pursuant to Section 12(b)
or Section 20, the Leased Property shall be free and clear of all liens and
rights of others (other than Lessor Liens) and the Facility and the Site shall
be in the condition and repair required to be maintained during the term
hereof under Section 9 and Lessee shall deliver to Lessor all plans,
specifications, operating manuals and other warranties and documents furnished
by any manufacturer or seller of the Facility and all other documents relating
to the maintenance and operation of the Facility. Lessee shall warrant and
certify that up to the time of such delivery, the Leased Property is not
subject to liability for contamination or cleanup within the meaning of the
Comprehensive Environmental Responsibility, Cleanup and Liability Act of 1980,
as amended, or any other statutes, regulations, laws or orders governing the
transfer or cleanup of the Leased Property. Lessee shall agree to indemnify
Lessor against any such liability for the Leased Property for which Lessee may
be responsible.

(b)Y Return of Facility. If this Lease terminates and Lessee does
not exercise its option, as provided in Section 6(b), to purchase the Leased
Property upon the termination of this Lease, Lessee shall assign to Lessor all
of Lessee's right, title and interest in and to the Power Purchase Agreement
and all other Related Agreements and all other agreements, warranties,
guaranties and other rights of Lessee relagsrign he operation and use of the
Pacility and, as directed by Lessor in LA T h than 180 days after
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such termination, either (i) surrender the Leased Property to Lessor or
(ii) at Lessee's expense and risk, (A) to the extent applicable, completely
sever and disconnect the Facility from the Site, all without any liability of
Lessor to Lessee, or to anyone c¢laiming by, through or under Lessee, for
damage or loss caused by such severance and/or discomnection; (B) to the
extent applicable, disassemble and prepare the Facility for normal shipment;
(C} marshall and store that portion of the Facility ready for shipment at
Lessee's risk and expense for a period after the entire Facility is ready for
shipment of up to (i) six {6) months provided there shall not have occurred an
Event of Default or (ii) one (1) year in the event there shall have occurred
an Bvent of Default; and (D) deliver possession of the Facility to Lessor,
together with all plans, specifications, operating manuals and other
warranties and documents furnished by any manufacturer or seller of the
Facility and other documents reasonably accessible to Lessee relating to the
maintenance and operation of the Facility, at the Site at a place providing
truck~ready access to and from normal thoroughfares. Lessee shall indemnify
Lessor against any and all liability Lessor may incur for environmental
contamination or cleanup of the Leased Property by virtue of its exercise of
its rights as set forth herein for which Lessee may be deemed responsible.
Until the PFacility is returned to Lessor pursuant to the terms of this
Section 18, Lessee shall bear the risk of loss with respect to the Facility.
In any event, Lessor has no right hereunder to abandon the Leased Property to
Lessee.

(c} Survival of Provisions. The provisions of this Section 18
shall survive the expiration or earlier termination of this Lease, and the
obligations under this Section 18 run with the land.

-~

Section 19, Default:
The following events shall constitute Events of Default hereunder:

(2) Lessee shall fail to make any payment of Basic Rentfwithin
five (5) Business Days after the same shall hecome due;

(b} Lessee shall fail to make any payment of Supplemental Rent or
Casualty Loss Value within ten (10) Business Days after notice that the same
is due;

{c} The Occurrence (whether as a result of acts or ommissions by
the Lessee or any other person) of an Event of Default under the Tax Indemnity
Agreement, the Mortgage, the HDI-Idaho Pledge Agreement, the Guatantee or the
Hydro Pledge Agreement:

() Lessee shall fail to carry and maintain insurance as provided
by Section 7;

{e) Lessee shall fail to discharge any 1lien as provided in
Section 10 and such failure shall continue unremedied for a period of ten (10)
Business Days after notice specifying the failure and demanding that it be

remedied; Mf@g‘{? F{}wfﬂ ;
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(£} Lessee shall fail to \make any other payment ;;perfom or
observe any other covenant, condition or agreement to be performed or observed
by it hereunder, under the Participation Agreement, the Mortgage, the Tax
Indemnity Agreement, or any other agreement, document or jinstrument delivered
by Lessee pursuant hereto or thereto, and such failure shall continue
unremedied for a period of thirty (30) days after notice thereof to Lessee by
Lessor specifying the failure and demanding that it be remedied: provided.
however, that if any such failure cannot with diligence be cured within such
30-day period, and if Lessee shall have proceeded with diligence and
continuity and shall continue to proceed with diligence and continuity to cure
any such failure, the time permitted hereunder shall be extended as reguired
to cure such failure, but in no event shall such extension exceed an
additional one hundred fifty (150} days without the consent of Lessor:

{g) Any representation or warranty made by Lessee herein or in the
Participation Agreement, the Tax Indemnity Agreement, the Mortgage or in any
certificate furnished to Lessor in connection herewith or therewith or
pursuant hereto or thereto shall prove to be false or misleading in any
material respect when made;

(h) Lessee shall (i) apply for or consent to the appointment of a
trustee, receiver, liquidator, custodian or the 1like of itself or its
property, {ii) be unable, or admit in writing the inability, to pay its debts
as they mature, (iii) make an assigmment for the benefit of creditors,
(iv) commence a voluntary case under a chapter of the Bankruptcy Reform Act of
1978, as amended, or file a petition or answer seeking reorganization or an
agreement with creditors or to take advantage of any insolvency law or other
law providing for the relief of debtors or an answer admitting the material
allegations of a petition filed against it in any bankruptcy, reorganization
or insolvency proceeding, or (v) take any partnership action for the purpose
of effecting any of the foregoing;

(i} An involuntary case under a chapter of the Bankruptcy Reform
Act of 1978, as amended, shall be commenced, or any other proceeding shall be
instituted without the application, approval or consent of Lessee seeking in
respect of such party reorganization, dissolution, winding up, liguidation, a
composition or 'arrangement with creditors, a readjustment of debts, the
appointment of a trustee, receiver, liquidator, custodian or the like of
Lessee or of all or any substantial part of its assets or other like relief or
the issuance of a writ of attachment, execution or similar process in a
material amount against any material part of the property of Lessee and Lessee
shall either fail to contest such proceeding in good faith or such proceedings
shall continue for any period of such sixty (60) consecutive days:

(j) The lease coverage ratio drops to less than one as reasonably
determined by Lessor due to an inability of the Facility to divert water from
Dry Creek because of (i) a reallocation of water rights pursuant to title 42
of the Idaho Code, (ii) a diversion of water by upstream users who Dbtained
water rights subsequent to the Closing Date r (n.l.) any combmat;on of (i)
and (ii): it
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(k} Hydro shall commence & voluntary case under a chapter of the
Bankruptey Reform Act of 1978, as amended, or file a petition or answer
seeking reorganization or an agreement with creditors or to take advantage of
any insolvency law or other law providing for the relief of debtors or an
answer admitting the material allegations of a petition filed against it in
any bankruptcy, reorganization or insolvency proceeding:

(1) An involuntary case under a chapter of the Bankruptcy Reform
Act of 1978, as amended, shall be commenced, or any other proceeding shall be
instituted without the application, approval or consent of Hydro seeking in
respect of such party reorganization, dissolution, winding up, liquidation, a
composition or arrangement with creditors, a readjustment of debts, the
appointment of a trustee, receiver, liquidator, custodian or the like of Hydro
or of all or any substantial part of its assets or other like relief or the
issuance of a writ of attachment, execution or similar process in a material
amount against any material part of the property of Hydro and Hydro shall
either fail to contest such proceedmg in good faith or such proceedings shall

continue for any period of 1 } consecutive days; or
Section 20. Remedies:

(3) Generally. Upon the occurrence of any Event of Default and at
any time thereafter so long as the same shall be continuing, Lessor may, at
its option, declare this Lease to be in default, and at any time thereafter
Lessor may do one or more of the following with respect to the entire Facility
and the Ground Lease as Lessor in its sole discretion shall elect., to the

extent permitted by, and subject to compliance with, any mandatery
requirements of applicable law then in effect:

{i) Recovery of Facility. Lessor may cause Lessee, upon the
written demand of Lessor and at Lessee's expense, to deliver to Lessor the
Leased Property. in the condition and otherwise in accordance with all of the
terms of Sections 9 and 18, or Lessor, at its option, may enter upon the Site,
if this can be done without breach of the peace (provided that entry on the
Site without Lessee's consent shall not alone constitute a breach of the
peace) and take immediate possession of and remove the Facility or any part
thereof, by summary proceedings or otherwise, all without liability to Lessee
for or by reason of such entry or taking of possession, whether for the
restoration of damage to property caused by and reasonably necessary to such
taking or otherwise. Lessee shall indemnify Lessor against any and all
l1iability Lessor may incur for envirenmental contamination or cleanup of the
Leased Property by virtue of its exercise of any such remedy as set forth
herein for which Lessee may be deemed responsible.

(ii) Sale, Lease or Use of Facility. Lessor may sell the the
Facility or the Ground Lease or any part thereof, at public or private sale,
with notice to Lessee but with or without advertisement as Lessor may
determine, or otherwise dispose of, hold, use, operate, lease to others or
keep idle the Facility or the Ground Lease or any part thereof as Lessor in
its sole discretion may determine, all free d clear of any rights of Lessee

and without any duty to account to Lessee Qﬁggg to such action or
it
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inaction or for any proceeds with respect thereto except to the extent
required by clause (iv) below in the event Lessor elects to exercise its
rights under said clause in lieu of its rights under clause (iii) below,
Lessee shall indemnify Lessor against any and all liability Lessor may incur
for environmental contamination or cleanup of the Leased Property by virtue of
its exercise of any such remedy as set forth herein for which Lessee may be
deemed responsible.

(iii) Payment Generally. Whether or not Lessor shall have
exercised, or shall thereafter at any time exercise, any of its rights under
c€lauses (i) and (ii} above, Lessor. with respect to the Leased Property, by
written notice to Lessee specifying a payment date not earlier than fifteen
(15) days from the date of such notice ("Payment Date"), may cause Lessee to
pay to Lessor. on the Payment Date, as liquidated damages for loss of a
bargain and not as a penalty, (x) any unpaid Supplemental Rent and (y) any
unpaid Basic Rent due up to and including the Rental Payment Date (or the date
which would have been such Rental Payment Date but for the termination of this
Lease) preceding the Payment Date, and (z) whichever of the following amounts
Lessor, in its sole discretion, shall specify in such notice together with
interest on such amount at the Default Interest Rate from such Rental Payment
Date preceding the Payment Date to the date of actual payment:

(A) an amount equal to the Casualty Loss Value of the
Leased Property as of such Rental Payment Date: provided, however, that Lessor
shall be entitled without deduction to such amount for the Leased Property
only if Lessor shall have demanded possession of the Facility and the Site
pursuant to paragraph (i) above and Lessee shall have failed to deliver such
possession in accordance with the terms of said paragraph: or

(B) an amount equal to the excess, if any, of such
Casualty Loss Value over the aggregate Fair Market Rental Value of the Leased
Property for the remainder of the lease term hereunder after discounting at
the Default Interest Rate such Fair Market Rental Value on such periodic basis
as Basic Rent is payable hereunder to present worth as of such Rental Payment
Date; or

(C) an amount equal to the excess, if any, of such
Casualty Loss Value over the aggregate Fair Market Value of the Leased
Property as of such Rental Payment Date.

{iv} Payment After Sale. In the event Lessor, pursuant to
paragraph (ii) above, shall have sold the Leased Property, Lessor, in lieu of
exercising its rights under paragraph (iii) above with respect to the Leased
Property, may, if it shall s0 elect. cause Lessee to pay Lessor, as liguidated
damages for loss of a bargain and not as a pemalty, (A} any unpaid
Supplemental Rent, (B) any unpaid Basic Rent due up to and including the
Rental Payment Date (or the date which would have been such Rental Payment
Date but for the termination of this Lease) preceding the date of such sale
and (C) an amount equal to any deficiency between the net proceeds of such
sale and the Casualty Loss Value of the Leased Property as of such Rental
Payment Date preceding the date of such m together with interest at the
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Default Interest Rate on such amount from the date of such Rental Payment Date
until the date of actual payment.

(v) Payment After Re-Lease. In the event Lessor, pursuant to
clause (ii) above, shall have leased the Facility to others, Lessor, in lieu
of exercising its rights under clause (iii) above. may elect to cause Lessee
to pay to Lessor, as liquidated damages for loss of a bargain and not as a
penalty, the sum of (A) any unpaid Supplemental Rent, (B) any unpaid Basic
Rent due up to and including the Rental Payment Date (or the date which would
have been such Rental Payment Date but for the termination of this Lease)
preceding the date of such re-lease and (C) the amount of any deficiency
between (1) the Casualty Loss Value as of such Rental Payment Date and (2) the
average rentals under such re-lease on a monthly basis for the number of
months remaining on the term of this Lease, after discounting such rentals at
the Default Interest Rate on the same periodic basis as Basic Rent is payable
hereunder to the present worth as of such Rental Payment Date, together with
interest at the Default Interest Rate on such amount from such Rental Payment
Date until the date of actual payment.

{b) Other Amounts and Expenses. In addition, Lessee shall be
liable for amy and all unpaid Supplemental Rent due hereunder before, after or
during the exercise of any of the foregoing remedies and for all reasonable
legal fees and other costs and expenses incurred by Lessor by reason of the
occurrence of any Event of Default or the exercise of Lessor's remedies with
respect thereto, including all costs and expenses incurred by Lessor in
connection with gaining possession of the Facility in accordance with the
terms hereof or the placing of the Facility or the Site in the condition
required hereunder.

(c) Other Remedies. Lessor may exercise any other right or remedy
which may be available to it under applicable law or proceed by appropriate
court action to enforce the terms hereof or to recover damages for the breach
hereof or to terminate or rescind this Lease.

(d)} Election of Remedies. Except as otherwise expressly provided
above, no remedy referred to in this Section 20 is intended to be exclusive,
but each shall be cumulative and in addition to any other remedy referred to
above or otherwise available to Lessor at law or in equity. The exercise or
beginning of exercise by Lessor of any one or more of such remedies shall not
preclude the simultaneous or later exercise by Lessor of any or all such other
remedies. To the extent permitted by applicable law, Lessee hereby waives any
rights now or hereafter conferred by statute or otherwise which may require
Lessor to take any judicial proceedings in connection with the Leased Property
or to give any notice or to sell, lease or otherwise use the Leased Property
in mitigation of Lessor's damages as set forth in this Section 20 or which may
otherwise limit or modify any of Lessor's rights or remedies under this
Section 20. Lessee shall indemnify Lessor against any and all liability
Lessor may incur for environmental contamination or cleanup of the Leased
Property by virtue of its exercise of any such remedy as set forth herein for
shich Lessee may be deemed responsible. IE
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Section 21. Indemnity:

{a) Generally. To the extent allowable by law or contract, Lessee
shall indemnify and hold Lessor harmless from, and defend Lessor against, any
and all claims, demands and liabilities, including reasonable attorneys' fees
of whatever mature relating to or in any way arising out of this Lease or the
possession, use, delivery, installation, operation, control, nondelivery,
return, nonuse or disposition of the Facility or the Site, including, without
limitation, any claim, demand or liability:

(i) arising by reason of latent and other defects whether or
not discoverable by Lessor or Lessee,

(ii) based wupon the negligence of Lessor or wupon any
infringement of any patent, copyright or other similar right,

{iii) arising under the strict liability doctrine in tort or
under the Comprehensive Environmental Response, Cleanup and Liability Act
of 1980, as amended, or

(iv) arising by reason of the existence, at the time Lessor
takes possession of the Facility pursuant to Section 18, of any lien or
right of others against the Facility or the Site,

but excluding for the purposes of this Section 21 claims arising from Lessor's
willful misconduct or gross negligence and any Imposition described in Section
1l4(a) or in the proviso thereto. Lessor shall make available to Lessee all of
Lessor's rights under any similar indemnification from any seller or
manufacturer of any part of the Facility. The indemnities contained herein
shall survive the expiration or other termination of this Lease with respect
to all claims which arise during the Term hereof or which arise out of acts or
omissions which occur during the Term hereof and prior to delivery of the
Leased Property to Lessor pursuant to Section 19 hereof.

(b) After-Tax Basis. The indemnity amounts payable under Section
21(a) shall be computed on an "after-tax" basis, so that any such indemnity
payment shall be an amount which, when reduced by the increase in the federal,
state and local tax liability of Lessor based upon or measured by Lessor's net:
income as a result of such payment and after taking into account any present
or future tax benefits (such as offsets resulting from any additional
deductions or credits due to increased tax 1liabilities to any taxing
authorities), shall egual the claim in respect of which such indemnity is

payable,

(c) Control of Litigation, Subrogation. Provided no Default shall
have occurred and be continuing, Lessee shall have the right to control
litigation related to any claim against Lessor for which Lessee would be
liable under this Section 21, using legal counsel reasonably acceptable to
Lessor, and to determine the settlement of claims therein. To the extent that
Lessee has made an indemnity payment to Lessor pursuant to this Section 21,
Lessee shall be subrogated to Lessor’s rights in the affected transaction.

MEROFLagrp ;
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Section 22. Assignment:

(a) Generally, This Lease shall inure to the benefit of and be
binding upon the successors and permitted assigns of the parties hereto.

. {b} Assignment by Lessor. Lessor may not assign any interest under
this Lease (i) if such assignment would constitute a breach under the Power
Sales Agreement, (ii) in any mamner that will cause the Facility to lose its
status as a "qualifying facility" within the meaning of PURPA or (iii} subject
the Facility or Lessee to regulation by any federal, state or local
governmental authority or regulatory commission {including, without
limitation, the Securities Exchange Commission, the Federal Energy Regulatory
Commission and the Public Utilities Commission) as a "public utility,” a
“public utility holding company," an "electric utility.” an “electric utility
holding company"” or an "electrical corporation” under any federal, state or
local law nile or regulation (including, without limitation, the Public
Utility Holding Company Act of 1935, the Federal Power Act and the Idaho
Public Utilities Law, Title 61, Chapter 1, Idaho Code each as amended).
Otherwise, Lessor may assign and reassign {whether as security or otherwise)
all of its rights, title and interest in and to this Lease or the Leased
Property or the Rent due or to become due to Lessor hereunder. Any such
assignment shall be subject to the rights of Lessee under this Lease.

{(c} Assignment by Lessee. Lessee shall not, without Lessor's prior
written consent, assign to anyone its rights hereunder or any of its interest
in the Facility or the Site. In connection with any such consent of Lessor,
Lessee shall provide such information concerning the proposed assignee and the
proposed assignment as Lessor shall reasonably request. Lessor may withhold
such consent if such information is not provided by Lessee to Lessor's
reasonable satisfaction or if the information provided indicates, in Lessor's
judgment, that such assignment is likely to have such an adverse impact that
is not insubstantial. Lessee may not assign any interest under this Lease
(i) if such assignment would constitute a breach under the Power Sales
Agreement, (ii) in any manner that will cause the Facility to lose its status
as a "gqualifying facility" within the meaning of PURPA or (iii) subject the
Facility or Lessee to regulation by any federal, state or local governmental
authority or regulatory commission (including, without limitation, the
Securities Exchange Commission, the Federal Energy Regulatory Commission and
the Public Utilities Commission) as a "public utility.” a “public wutility
holding company." an "electric utility," an "electric utility holding company"
or an "electrical corporation" under any federal, state or local law rule or
regulation (including, without limitation, the Public Utility Holding Company
Act of 1935, the Federal Power Act and the Idaho Public Utilities Law,
Title 61, Chapter 1, Idaho Code each as amended). No assigrmment, whether or
not consented to, shall in any way relieve Lessee from any obligation under
this Lease. and Lessee hereby waives any rights it may now have or hereafter
scquire to avoid any such obligation by reason of such assignment or any
circumstances arising from such assignment. Lessee agrees to indemnify and
hold harmless Lessor against any and all reasonable out-of-pocket expenses,
claims, demands and liabilities, of whatever nature, relating to or in any way -
arising out of such assignment, including, gthout limitation, reasonable
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out-of -pocket expenses incurred in evaluvating any proposed assignment, and all
reasonable out-of-pocket costs, damages, charges, attorneys' fees and expenses
arising out of or necessitated by assertion of any such claim or demand with
regard to such assignment. Any assignment entered into in violation of this
Section 22(c) shall be void.

Section '23. Mddresses and Payments:

(a) Addresses. All notices or other communications required or
permitted to be given hereunder shall be in writing, shall be addressed as
provided below and shall be considered as properly given (i) if delivered in
person, (ii) if sent by overnight delivery service ({including, without
limitation, Federal Express, ETA, Emery, Purolator, DHL., Air Borne and other
similar overnight delivery services), (iii) in the event overnight delivery
services are not readily available, if mailed by first class United States
mail, postage prepaid., registered or certified with return receipt requested
or (iv) if sent by prepaid telegram or by telex and confirmed. Notice so
mailed shall be effective upon the expiration of five (35) business days after
its deposit. Notice given in any other manner shall be effective upon receipt
by the addressee; provided, however, that if any notice is tendered to an
addressee and the delivery thereof is refused by such addressee., such notice
shall be effective upon such tender. For the purposes of notice, the
addresses of the parties shall be as set forth below; provided, however, that
any party shall have the right to change its address for notice hereunder to
any other location within the continental United States by giving of thirty
(30) days' notice to the other parties in the manner set forth hereinabove.
The initial addresses of the parties hereto are as follows:

{1) Lessor: Westinghouse Credit Corporation
One COxford Centre
Pittsburgh, Pennsylvania 15219
Attention: Vice President,
Specialized Finance

(2} Lessee: HDI Associates IV, Limited Partnership
c/¢ Hydroelectric Development, Inc.
10394 West Chatfield Ave., Suite 108
Littleton, Colorado 80127
Attention: President

(b} Payments. All payments required or permitted hereunder shall
be made in lawful currency of the United States. Any wire fund transfers
shall be paid to the account of the intended recipient as set forth below.
Any party may change its account by giving notice to the other party in the
manner set forth above.

M 0hgy

. AUl
2422B-005443-000012-302 { 03/04/88

T~



{1) Lessor: Lessor's account at

Account No.
Attention:

{2) Lessen: Lessee's account at

Account No.
Attention:

Section 24. Waivers:

Lessor's failure at any time to require strict performance by Lessee
of any of the provisions hereof shall not waive or diminish Lessor's right
thereafter to demand strict compliance therewith or with any other provision.
Mo express or implied waiver by Lessor of any Event of Default shall in any
way be, or be construed to be, a waiver of any future or subsequent Event of
Default. Waiver of any default shall not waive any other default. Failure by
Lessor to collect the Rent reserved herein or any other sums as and when the
same fall due, or to exercise its right to take possession of the Facility or
the Site as herein provided, shall not waive or in any way affect Lessor's
rights under this Lease or extend the time for making said payments. None of
the conditions or provisions of this Lease shall be held to have been waived
by any act or knowledge of either party, its agents or employees, but only by
an instrument in writing signed by an officer of such party and delivered to
the other party.

Section 25. Quiet Enjoyment:

Lessor covenants that Lessee. so0 long as no Event of Default shall
have occurred and be continuing, Lessor shall not take any action for which it
is not indemnified by Lessee pursuant to this Lease which interferes with the
peaceful and quiet enjoyment and the exclusive possession and control of the
Leased Property by Lessee.

Section 26. Lessor's Right to Perform for Lessee:

If Lessee fails to make any payment of Rent required to be made by
it hereunder or fails to perform or comply with any of its agreements
contained herein, Lessor may itself, upon ten (10) days' prior written notice
to Lessece. make such payment or perform or comply with such agreement, and the
amount of the reasonable expenses of Lessor incurred in connection with such
payment or the performance of or compliance with such agreement, as the case
may be, together with iriterest thereon at the Default Interest Rate, shall be.
deemed BSupplemental Rent, payable by Lessee upon demand. Lessee shall
indemnify Lessor against any and all 1liability Lessor may incur for
environmental contamination or cleanup of the Leased Property by virtue of its
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exercise of any such remedy as set forth herein for which Lessee may be deemed
responsible,

Section 27. General:

This Lease shall be governed by the laws of the State of Idaho and
constitutes the entire lease agreement between the parties. No other
agreement, oral or written, express or implied, has been made between the
parties, except as referred to herein. If any provision of this Lease or the
application thereof to any party or circumstances is held invalid or
unenforceable, the remainder of this Lease and the application of such
provision to other parties or circumstances shall not be affected thereby, and
to this end the provisions of this Lease are declared severable.
Botwithstanding any provision hereof to the contrary, any payment required
under this Lease which is due on a day which is not a business day may be paid
on the next day which is a business day.

THIS LEASE WILL BE SIMULTANEOUSLY EXECUTED IN FOUR (4) COUNTERPARTS,
EACH OF WHICH, WHEN SO EXECUTED AND DELIVERED, SHALL CONSTITUTE AN ORIGINAL,
FULLY ENFORCEABLE COUNTERPART FOR ALL PURPOSES EXCEPT THAT ONLY THE
COUNTERPART STAMPED OR MARKED "COUNTERPART NUMBER 1", THE RECEIPT OF WHICH HAS
EEEN ACKNOWLEDGED BY LESSOR, SHALL CONSTITUTE “CHATTEL PAPER" OR OTHER
“COLLATERAL" WITHIN THE MEANING OF THE UNIFORM COMMERCIAL CODE IN EFFECT IN
ANY JURISDICTION.

IN WITNESS WHERECF, the parties have duly executed this Lease as of
the date first above written.

LESSOR: - WESTINGHOUSE CREDIT CORPORATION
a Delaware corporation

By

Title:

LESSEE: HDI ASSOCIATES IV, LIMITED PARTNERSHIP

an Idaho limited partnership

its general partner

By

Title: President
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ACKNOWLEDGMENT
Receipt of Counterpart Number 1 of the Lease is hereby acknowledged.
LESSOR: WESTINGHOUSE CREDIT CORPORATION
By
Title: p

03/04/88
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SCHEDULE A
FACILITY AND SITE LEASE

DEFINITIONS

The terms defined in the Participation Agreement when used herein
shall have the same meanings as so defined unless otherwise defined.

"Bagic Rent" shall mean, as of each Rental Payment Date, an amount
equal to that percentage of the Total Project Cost set forth below opposite
the applicable Rental Payment Date:

Monthly Rental Percentage of
Payment Date Total Project Cost
. 1988 to » 1998 .91049%
» 1998 to , 2008 .74691%

“Business Day" shall mean a day when commercial banks are open for
business in Boise, Idaho.

"Casualty Loss Payment Date” shall mean the Rental Payment Date
which next follows the date on which a Casualty Occurrence hag occurred.

"Casualty Loss Value" shall mean an amount equal to that percentage
of Total Project Cost of the Leased Property set forth as a casualty factor in
Schedule C annexed hereto opposite the Casualty Loss Payment Date.

“Casualty Occurrence" shall have the meaning as defined in Section
11{b)}.

*Casualty Payment" shall mean the amounts payable by Lessee pursuant
to Section 1ll{c).

"Certificate of Delivery and Acceptance"” shall mean a Certificate of
Delivery and Acceptance, substantially in the form of Exhibit A attached
hereto. ’

“Closing Date" shall mean the date upon which Lessor shall pay the
Total Project Cost of the Leased Property pursuant to the Participation
Agreement. In no event shsll the Closing Date occur after March 10, 1988.

“Default” shall mean any event which is an Bvent of Default or
which, with the giving of notice or the passage of time, or both, would become

an Event of Default.
éﬁ%”i@fﬁﬁiﬁfw
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"Default Interest Rate" sghall mean the greater of (a) a per annum
rate equal to 3% plus the rate most recently announced by Mellon at its
principal office in , Pennsylvania, as its "Prime Rate," and (b} 15%
percent per annum (in each case computed on the basis of a 360-day year of
twelve 30-day months), but in no event shall the Default Interest Rate bhe
greater than the maximum contract rate permitted by law.

"Event of Default" shall mean any of the events referred to in
Section 19.

"Event of Loss" shall have the meaning set forth in Section
12(e)(ii) hereof.

“"pxpiration Date" shall mean the twentieth (20th) anniversary of the
Closing Date.

"Facility" shall mean the 4MW (gross) megawatt hydroelectric
facility for the generation of electrical energy located on the Site including
without limitation any and all alterations and components from time to time
incorporated in or installed as part of such Facility.

"Fair Market Rental Value" shall mean an amount equal to the rental
of the Facility and the Site which would be obtained in an arm's-length
transaction between an informed and willing lessee {(other than a lessece
currently in possession) and an informed and willing lessor under no
compulsion to lease. For all purposes of Section 6{c), Fair Market Rental
Value shall be determined on the basis that the Facility and the 3ite have
been maintained in all respects in accordance with the provisions of this
Lease (whether or not all or any part thereof is in fact in such condition):
otherwise Fair Market Rental Value shall be determined on an "as is, where is"
basis. Costs of removal from the location of current use shall not be a
deduction from such value.

“Fair Market Value" shall mean an amount egual to the value of the
Facility and the Site which would be obtained in an arm's-length transaction
between an informed and willing buyer-user (other than a buyer currently in
possession or a used equipment dealer) and an informed and willing seller
under no compulsion to sell. For all purposes of Section 6({(b), Fair Market
Value shall be determined on the basis that the Facility and the Site have
been maintained in all respects in accordance with the provisions of this
Lease (whether or not all or any part thereof is in fact in such condition):
otherwise Fair Market Value shall be determined on an "as is, where is"
basis. Costs of removal from the location of current use shall not be a
deduction from such value,

"Ground Lease” shall mean the Ground Lease dated as of the Clesing
Date, between Lessee and Lessor, as such Ground Lease may hereafter be
amended, supplemented or modified from time to time in accordance with its
terms and Section 10 of the Participation Agreement.

?,ﬂhy;é%wfﬂ
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“"Guarantee” shall mean the Guarantee dated as of the Closing Date,
delivered by Hydro in favor of Lessor, as such Guarantee may hereafter be
amended, supplemented or modified from time to time in accordance with its
terms and Section 10 of the Participation Agreement.

"Impositions” shall have the meaning as defined in Section l4(a).

“Initial Term" shall mean the period commencing on the Closing Date
and ending on the Expiration Date.

“Lease", "herein", “hereunder” or other like words, unless the
context otherwise requires, shall mean this Facility and Site Lease Agreement
as such Lease may hereafter be amended, supplemented or modified from time to
time in accordance with its terms and Section 10 of the Participation
Agreement.

"Leased Property" shall mean the Facility and the Site.

"Lessee" shall mean HDI Associates IV, Limited Partnership, an Idaho
limited partnership.

“Lessor” shall mean Westinghouse Credit Corporation, a Delaware
corporation.

"Lessor Liens" shall mean any liens which (a} result from claims
against Lessor not related or connected to the ownership, leasing, use or
operation of any of the Facility or its status as Lessor under this Lease or
{b) result from an affirmative act of Lessor to create a lien, which act is
neither consented to by Lessee nor created in connection with an Event of
Default.

“Mellon" shall mean Mellon Bank, N.A., a national banking
association.

"Mortgage"” shall mean the Mortgage, Assignment of Lease and Rents,
Security Agreement and Fixture Filing dated as of the date hereof, by and
between Lessee and Lessor.

“Overall Transaction” shall mean the actions and events described in
the ‘"whereas” clauses of the Participation Agreement as the Overall
Transaction.

"Participation Agreement" shall mean the Participation Agreement
dated as of the date hereof among Lessor, Lessee, Hydroelectric Development,
Inc., a Colorado corporation, and HDI-Idaho., Inc. an Idaho corporation, as
such Participation Agreement may hereafter be amended, supplemented or
modified from time to time in accordance with its terms.

"Permitted Liens™ shall mean (a) the respective rights of Lessor and
a permitted sublessee or assignee as herein provided, (b) Lessor Liens,
{c) liens for taxes either not yet due or being contested in good faith and by

iyt R
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appropriate proceedings diligently conducted so long as such proceedings shall
stay the enforcement thereof and the sale or forfeiture of the Facility, the
Site or any part thereof or interest therein, (d} undetermined or inchoate
materialmen’s, mechanics', workmen's, repairmen's or employees' liens or other
like liens arising in the ordinary course of business and securing obligations
which are not delinguent or which shall have been bonded or the enforcement of
which shall have been suspended (but only for the duration of such suspension)
and (e) rights of way or easements appearing of record and shown on the
Commitment for Title Imsurance issued by Company dated
, 1988 (Commitment ).

"Power Purchase Agreement" sghall mean the Power Purchase Agreement
between Lessee and Utah Power & Light Company dated May 2, 1986 and the
Memorandum of Understanding between Lessee and Utah Power & Light Company
dated August 13, 1986,

"PURPA" shall mean collectively the Public Utility Regulatory
Policies Act of 1978 and shall include the regulations promulgated pursuant
thereto at Part 292 of Title 18 of the Code of Federal Regulations.

“Renewal Term" shall mean each period during which Lessee renews
this Lease pursuant to Section 6(c}.

"Rent" shall mean Basic Rent and Supplemental Rent collectively.

“Rental Payment Date"” shall mean the same day of the month as the
Closing Date in every year, beginning in June, 1988, and continuing to and
including the Expiration Date during the Initial Term, and to and including
the last day of every Renewal Term. Rental Payment Dates may be designated by
successive numbers, beginning with the first Rental Payment Date.

"Responsible Officer" shall mean, with respect to the subject matter
of any covenant, agreement or obligation of Lessee contained in the Lease, any
corporate officer of any general partner of Lessee who, in the normal
performance of his or her operational responsibilities, would have knowledge
of such matter and the requirements of the Lease with respect thereto.

“Site" shall mean the real property in Eastern ldaho approximately
55 miles north of the town of Arco on Dry Creek, more particularly descnbed
in Schedule B annexed hereto, which is the location of the Facility.

“Special Casualty Occurrence" shall have the meaning as defined in
Section 12.

"Special Casualty Payment" shall mean any amount payable by Lessee
pursuant to Section 12(b).

"Supplemental Rent" shall mean the ﬁ unts payable by Lessee

pursuant to Section 4(b). ﬁgf!wEﬂ
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"Tax Indemnity Agreement® shall mean the Tax Indemnity Agreement
dated as of the date hereof, by and between Lessee and Lessor.

*Term" shall mean the Initial Term plus all Renewal Terms.

“Total Project Cost" shall mean $5,400,000.

M0pgyy
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SCHEDULE B
FACILITY AND SITE LEASE

DESCRIPTION OF SITE
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1988
1988
1988
1989

1989
1989
1989
1990

1990
1990
1990
1991

1991
1991
1991
1992

1992
1992
1992
1993

1993
1993
1993
1994

1994
1994
1994
1995

1995
1995
1995
1996]

SCHEDULE C

FACILITY AND SITE LEASE

CASUALTY LOSS

Casualty Loss

Factor
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[Jun.
. Sep..

Dec.
Mar,

Jun.
Sep.
Dec.
Mar.

Jun.,
Sep.
Dec.
Mar.

Jun.
Sep.
Dec.
Mar.

Dec.

1996
1996
19%6
1997

1997
1997
1997
1998

1998
1998
15998
1989

1999
1999
1999
2000

2000
2000
2000
2001

2001
2001
2001
2002

2002
2002
2002
2003

2003
2003
2003
2004

2004
2004
2004
2005]

Casualty Loss

Factor




Casualty Loss

Date Factor

[Jun. _ , 2005

Sep. __, 2005

Dec. __ , 2005

Mar. __, 2006

Jun. _ , 2006

Sep. _ . 2006

Dec » 2006

Mar. . 2007

Jun, . 2007

Sep. __. 2007

Dec. __, 2007

Mar. » 2008

Jun. _ , 2008

Sep. __, 2008

Dec. _ , 2008]
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SCHEDULE D
TO THE
FACILITY AND
SITE LEASE

OPERATIONS AND MAINTENANCE

monitor the operations and maintenance of the Facility to ensure
compliance with all permits licenses and laws in a manner consistent with
standards and methods customary with the alternative power production and
energy production industry

generally, oversee and report on all operations and maintenance
activities at the Facility. It is anticipated that eight (8) Site visits
will be required the first year of operations before and after the winter
freeze and summer melt seasons (4 total) and, during each seasen to
monitor facility conditions and performance (4 total), After the first
year of operations and depending on the results in Operations and
Maintenance performance for the year, the frequency of Site visits will
be reassessed and mutually agreed to by Lessee, Myers Engineering,
Stauffer O&M and Lessor

The anticipated facility inspection dates for the first year:

November 15

December 15

February 15

April 15

May 15

July 15

August 15

October 15 '

on a monthly basis monitor and report to Lessor all routine plant
cperations including:

- pover output

- water flow rates (at intake and Parshall £lume)
- control panel

- batteries and charger

- turbine lube o0il system

- generator lube oil system
- hydraulic power pack
- powerhouse temperatures

- spare parts usage
- planned and unplanned maintenance
- any unusual plant occurrence (i.e.. shutdown)

W@ﬁ@ﬁiﬁug
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* periodically monitor the cleaning and changeout of all screens, filters
and rock traps and include this activity in the monthly report

b on a seasonal basis and as-required, examine the intake structure and
spillway for cracking, leakage, blockage, strength/weakness, wear,
erosion, sediment buildup, undermining, scouring and any other material
change in the physical plant design and construction

.. monitor sediment buildup at the intake structure and advise Lessor of
sediment removal plans and the reqguired frequency and costs of such.
Additionally, inspect the sediment removal pipe for wear, effectiveness
and ability to operate during flooding conditions. Report findings and
observations to Lessor.

. moniter and prevent freezing conditions that may adversely affect the

facility's performance at the intake structure and powerhouse discharge
channel.
- monitor the effectiveness and make any necessary changes to the winter

water disposal plan to remain in compliance with any applicable permits,
licenses and O&M procedures.

. periodically inspect the vent pipe, the two air vacuum relief valves and
cathodic monitoring system and report as-found conditions to Lessor.

° monitor all downstream erosion from the intake structure and spillway and
the need for additional riprap at susceptible locations.

. review and recommend on a semi-annual basis inventory requirements-and
procurement of necessary spare and replacement parts, consumables,
supplies and tools for the Facility.

bt monitor and report all maintenance activities considered routine and
normal. Assess the pnature and impact of any equipment failure and
mutuvally agree on a reasonable disposition of the matter.

. recommend any PFacility modifications that may improve the level of
performance of the Facility, and/or return the Facility to its original
performance level.

. recommend, engage and supervise any independent/gpecialty contractors
that may be required to perform unique and special maintenance work.

. forwvard to Lessor any correspondence from Utah Power & Light Company
requiring Facility electrical and interconnection changes that may effect
the Facility's operations, maintenance or performance.

. provide adequate training and supervision to new operations personnel on
an as-needed basis.

o on a monthly basis provide a copy of Utah

printout.

D-2
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EXHIBIT A
TO THE
FACILITY AND
SITE LEASE

CERTIFICATE OF DELIVERY AND ACCEPTANCE

HDI ASSCCIATES IV, LIMITED PARTNERSHIP (Lessee under that certain
Facility and Site Lease ("Lease") dated as of March 1, 1988, between Lessee
and WESTINGHOUSE CREDIT CORPORATION, ("Lessor")) hereby acknowledges and
accepts delivery of the following Leased Property:

Facility: The 4 MW (Gross) megawatt hydroelectric facility for the generation
of electrical energy located on the Site in Eastern Idaho, including without

limitation any and all alterations and components from time incorporated in or
installed as part of such Facility.

Site: A PARCEL OF LAND situate in:

Lessor hereby leases to Lessee, and Lessee hereby accepts and leases
from Lessor, the Leased Property pursuant to the Lease.

HDI ASSOCIATES 1V,
LIMITED PARTNERSHIP

Dated: . 1988 By: HDI-Idaho, Inc.
its general partner

By:

Title: President

2422B
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ACYNOWLEDGMENT
This Certificate of Delivery and Acceptance is hereby acknowledged
and agreed to this day of . 1986.
Lessor

WESTINGHOUSE CREDIT CORPORATION

By
Title:
1
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BayBank Boston, N.A. T Leay
175 Federal ot - ﬁi P? \’“
Boston, MA 0 . & ”'

(617) 482-1

BayBank : ' Department of Water Resources -

May 1, 1987

Director

Department of Water Resources
State of Idaho

450 West State Street

Boise, Idaho 83702

Re: Snake River Adj ation Process and Water

Permits Nogy 33-7089,) 33-7154, and 33-7181

Dear Director:

‘T hereby request, pursuant to Idaho Code section 42-1408A(3),
that you provide BayBank Boston, N.A,, written notice of order,
commencing the Snake River adjudication process in your state,
Please send the notice of order to my attention at the address
indicated above.

BayBank Boston has provided construction financing for the

Dry Creek hydroelectric project, which utilizes the water
appropriated under the above-referenced water permits.
Consequently, -the bank is interested in receiving all pertinent
notices which are issued by the Department of Water Resources
involving the Snake River adjudication process to the extent that
they have any impact upon. those permits.

Thank you for your assistance in this regard.
Very truly yours,
Vhorl) W Bk :

Michael M. Parker
Vice President.
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EXHIBIT D

, TO THE
. . PARTICIPATION

AGREEMENT

Recording Requested By And
When Recorded Mail to:

ORRICK. HERRINGTON & SUTCLIFTE

600 Montgomery Street.

San Francisco, California 94111
Attention: Daniel R. Bedford, Esq.

(Space above this line for Recorder's Use)

MORTGAGE, ASSIGNMENT OF LEASE AND RENTS,
SECURITY AGREEMENT AND FIXTURE FILING

This MORTGAGE, dated as of March 1, 1988, by HDI ASSOCIATES IV,
LIMITED PARTNERSHIP, an Idahe limited partnership ("Mortgagor"), in favor of
WESTINGHOUSE CREDIT CORPORATION, a Delaware corporation ("Mortgagee"}.

WITNESSETH

Reference 1s hereby made to that certain Participation Agreement dated as

of March 1, 1988 (the "Participation Agreement") among Mortgagee, Mortgagor,

HDI Idaho. Inc.. an Idaho corporation, and Hydroelectric Development, Inc., a

Colorado corporation. Capitalized terms not otherwise defined herein are used
as defined in Exhibit A to the Participation Agreement.

GRANT IN TRUST:

Mortgagor, in consideration of the indebtedness herein recited and
the trust herein created, and subject to Section 1.4 hereof, hereby
irrevocably grants, conveys, transfers, and assigns to Mortgagee, 1its
successors and assigns, in trust forever, with power of sale and right of
entry and possession as provided below, all of its present and future estate.
right, title and interest in and to the following described property (the
"Mortgaged Property"):

{a} That certain real property located in eastern Idaho along Dry
Creek approximately fifty five miles north of the town of Arco, and more
particularly described in Exhibit A attached hereto (the "Site")}. which is the
location of a four megawatt hydroelectric facility (the "Facility").

(b} That certain Ground Le g,ﬁ,dpégd March 1, 1988 by and
between Mortgagor and Mortgagee (the " o ¥ ﬁmm :
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{¢) All covenants, agreements, rights, appurtenances, tenements,
hersditaments, privileges., franchises and appendages of or relating to the
Site and all rights of Mortgagor in and to the Easements (Easements shall mean
the easement interests vested in Trustor and described in exhibit A hereto)
and any-streets., roads or public places, easements or rights of way relating
to the Site; and the diversion structure, the penstock and the transmission
line associated with the Site and the Facility including, without limitation
the following (to the extent that such may be assigned):

{1) United States Department of the Interior Bureau of Land
Management Right of Way permit Serial Number I-23042;

(i1} State of Idaho Easement number 5300:
(ii1) State of Idaho Temporary Permit number 1917:
{iv} Grant of Basement from Hatch Livestock dated November 6, 1986;

(v) Special Use Easement and Water Distribution and Containment
Agreement From Alan J. Amy and Afton Louise Amy dated February 11, 1987;

(vi} Idaho Water Permit numbers 23-7089, 33-7154, and 33-7181; and

{vii} OGrant of Easement by Robert Amy and Judy Amy dated February 13,
1887,

(d) All development rights, air rights, water, water rights. water
stock, ditches or ditch rights and reserveirs or reservoir rights of Mortgagor
relating to the Site., 1including without limitation Idaho Water Permits Nos.
33-7089, 33-7154 and 33-7181, and any licenses that the Idaho Department of
Water Rezources may issue in the future for the appropriation of water for the
Facility.

(e} All present and future structures, bulldings, Iimprovements,
appurtenances and fixtures of any kind on the BSite, 1including without
limitation the Facility (the "Improvements").

(f) All leases, subleases and subtenancies, occupancy agreements,
and concessions (including the Ground Lease) affecting any of the Mortgaged
Property, the Site or the Improvements {(collectively, the "Project Leases"),
and all rents, royalties, income and profits arising from the Site, the
Improvements or the Project Leases and all production payments or other
similar payments and all proceeds of the conversion, voluntary or involuntary.
of the Mortgaged Property inte cash or liguidated amounts or claims for the
purposes and upon the terms and conditions hereinafter set forth. Mortgagee
is hereby authorized to collect and receive the foregoing rents, issues.
profits, royalties, production and other payments and proceeds, to give proper
receipts and acquittances therefor and to apply the same to the payment of the
chligations secured hereby, notwithstanding the fact that the same may not
then be due and payable, however, Mortgagor may collect and recelve such
rents, issues, profits, royalties.ﬁ"fﬁaﬁkﬁﬂﬁ"a%%wg$her payments and proceeds
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until an Event of Default occurs pursuant to the terms hereof. The foregoing
assignment shall not impose upon Mortgagee any duty to produce rents from the
Mortgaged Property. and said assignment shall not cause Mortgagee to be a
"mortgagee in possession” for any purpose.

(g) All proceeds and claims arising on account of any damage to or
taking of the Site or Improvements or any part thereof, and all causes of
action and recoveries for any loss or diminution in the value of the Site or
Improvements.

{h) BAll chattel paper of Mortgagor now existing or hereafter
arising, and all present and future amendments thereto.

{i} All accounts of Mortgagor, now existing or hereafter arising,
and all goods repossessed or returned in connection therewith,.

(i} All goods, machinery, equipment, €£ittings and fixtures of
Mortgagor of every kind and nature whatsoever, including without limitation;
all machinery, dies, blueprints, catalogues, computer hardware and software,
tools, motors, vehicles, furniture and furnishings, together with all
additions and accessions thereto and replacements therefor, related to the
development and use of the Site, Facility and the Improvements,

{k} All general intangibles of Mortgagor, including without
limitation all right, title and interest of Mortgagor in, te or arising out of
(i) all contracts and agreements with respect to the Facility, including,
without limitation, the Power Purchase Agreement, and the Construction
Contracts (the "Contracts"), (ii} all patents, copyrights, and deposit
accounts now owned or hereafter acquired, (iii} all -consents, rights,
exemptions, concessions, permits, licenses, authorizations, certificates,
orders, franchises, determinations and approvals of any federal, state.
municipal or governmental department, commission, board, bureau, agency or
instrumentality with respect to or in connection with the Facility or the
Site, now existing or hereafter arising, including without limitation, the
water permits listed in subsection (d} above, Federal Energy Regulatory
Commission (FERC) Preliminary Permit No. 7623, and Final Permit No. 9134 (the
"Governmental Authorizations") to the extent such Governmental Authorizations
can be assigned or subjected to security interests under applicable law, and
any other rights necessary to own, operate, and use the Facility, now held or
hereafter acquired, (iv) all warranties, guaranties and obligations of each
and every contractor under all construction contracts, purchase orders,
installation or supply agreements, guaranties and other contracts and
agreements of whatever kind or character in respect thereof, now in existence
or hereafter arising (the "Warranty Agreements"). (v} all claims arising
thereunder and all rights to compel performance of the terms of the Warranty
Agreements, the Contracts and the Governmental Authorizations, all payments
and refunds that any contractor may be reguired to make with respect to the
Facility and any portion thereof under any Warranty Agreements, and all
payments under the Contracts and the Govermnmental Authorigzations:; (vi) all
names under or by which the Site or Improvements may at any time be operated
or known, and all rights to carcy on business under any such names or any

£
s

variant thereof., (vii) all books W‘mmher ;information in whatever
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form and however stored, relating to the ownership, use and operation of the
Facility and the Site, and (viii) all goodwill in any way relating to the Site
and Improvements.

{1y All documents and instruments of Mortgagor, now owned or
hereafter " acquired by Mortgagor, including without limitation, documents of
title, securities and all new, substituted and additional documents and
instruments issued with respect thereto, all wvoting or other rights now or
hereafter exercisable, all cash and noncash dividends, all goods repossessed
or returned in connection therewith and all other property now or hereafter
receivable with respect to any of the foregoing.

{m} All inventory of Mortgagor, including without limitation all
fuel supplies, raw materials, work in progress and finished goods.

{n) All other property of Mortgagor now or hereafter in the
possession, custody or control of Mortgagor.

{0) All receivables and proceeds of the property described in
paragraphs (a} through {n} above. For purposes of this Mortgage, the term
"proceeds" includes whatever 1is receivable or received when the property
referred to above or proceeds is sold, collected, exchanged or otherwise
disposed of, whether such disposition is wvoluntary or involuntary, and
includes without limitation all rights to payment, including return premiums
with respect to any insurance relating thereto.

This Mortgage secures the following obligations (the "Cbligations'}):

All debts, obligations and 1liabilities of Mortgagor to Meortgagee
arising out of or related to the Overall Transaction, including without
limitation all obligdtions of Mortgagor under the Facility and Site Lease,
this Mortgage, the Ground Lease and the Participation Agreement and any other
Fundamental Agreement to which Mortgagor is a party or by which Mortgagor is
bound, and all amendments or extensions or renewals thereof, whether now
existing or hereafter arising, voluntary or involuntary, whether or not
jointly owed with others, direct or indirect, absolute or contingent,
liguidated or unliguidated, and whether or not from time to time decreased or
extinguished and later increased, created. or incurred.

ARTICLE I
AGREEMENTS OF MORTGAGOR

To protect the security of this Mortgage, Mortgagor represents,
warrants, covenants and agrees as follows:

1.1 Performance of Obligations Secured. Mortgagor covenants and
agrees to pay promptly when due all sums due pursuant to the Obligations and
to perform each and every agreement and condition of Mortgagor contained in
the Obligations.

24253



1.2 Title to Mortgaged Property. The Mortgagor is, and shall
hereafter remain, the owner of the Mortgaged Property free and clear of all
voluntary or involuntary liens, encumbrances, attachments, security interests,
purchase money security interests, assignments, mortgages, charges or other
liens or encumbrances of any nature whatsoever, with the exceptions of (a) all
interests in favor of Mortagee, (b} the mortgage and security interest created
herein, and (c) liens for real estate taxes not yet due and payable and all
Permitted Liens.

1.3 Condemnation and Insurance Proceeds. The proceeds of any award
or claim for damages, direct or consequential, in connection with any
reguisition, condemnation or other taking of or damage or injury to the
Mortgaged Property, or any part thereof, or for conveyance in lieu of
reguisiticon or condemnation, payable to Mortgager and assigned to Mortgagee
pursuant to this Mortgage, shall be paid and distributed as provided in
Section 7{e) of the Facility and Site Lease.

1.4 Security Agreement. This Mortgage is also a security agreement
pursuant to the Idaho Uniform Commercial Code for (i) any and all items of
personal property specified above as part of the Mortgaged Property that may
be subject to a security interest pursuant to the Idaho Uniform Commercial
Code and that are not real property, and (ii} any and all items of property
specified above as part of the Mortgaged Property that constitute fixtures and
may be subject to a security interest under the Idaho Uniform Commercial
Code. To the extent that Mortgagor has any right, title or interest in such
property, Mortgagor hereby grants Mortgagee a security interest in said
property, and in all additions thereto, substitutions therefor, and proceeds
thereof, for the purpose of securing the OCbligations, and this Mortgage
constitutes a security agreement and financing statement, and is intended,
when recorded, to create a perfected security interest in such property in
faver of Mortgagee. Mortgagor agrees to execute and deliver on demand such
security agreements, financing statements and other instruments as Mortgagee
may reascnably reguest from time to time in order to impose a lien more
specifically upon any of such property and to pay all recording and/or filing
fees associated therewith. For purposes of treating this Mortgage as a
security agreement and financing statement, Mortgagee shall be deemed the
secured party and Mortgagor shall be deemed the debtor.

This Mortgage has been duly authorized, executed and delivered by
the Mortgagor, and constitutes a wvalid and binding obligation of the
Mortgagor. As of the date hereof, the Mortgagee will have a wvalid and
perfected security interest in such of the Mortgaged Property as is subject to
perfection recording under the Idaho Uniform Commercial Code, subject to no.
prior lien other than Permitted Liens, or liens in favor of Mortgagee. The
execution, delivery, performance and enforcement of this Mortgage do not and
will not contravene, or constitute a default under, any provision of
applicable law or regulation or of the Mortgagor's constituent documents or of
any agreement, judgment, injunction, order, decree or other instrument binding
upon the Mortgagor or result in the creation or imposition of any lien (other
than Permitted Liens, or liens in favor of Mortgagee) upon any asset of the

Mortgagor. The Mortgagor has not peRfg ,-gmmwhigh might prevent the
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Mortgagee from enforcing any of the terms and conditions of this Mortgage or
which would limit the Mortgagee in any such enforcement.

1.5 Further Sales or Encumbrances. Except as otherwise expressly
provided in the Fundamental Agreements, without the prior written consent of
Mortgagee ‘being first had and obtained, Mortgagor shall not sell, contract to
sell, lease with option to purchase, convey, alienate, transfer, encumber,
mortgage or otherwise dispose of all or any portion of the Mortgaged Property
or any interest therein, whether voluntarily or inveoluntarily, by operation of
law or otherwise.

1.6 Protection of Security.

{(a) If any action or proceeding is commenced that affects
Mortgagee's interest in the Mortgaged Property or any part thereof, including
without limitation (1) eminent domain actions or (ii} proceedings of any
nature whatscever under any federal, state or local law, whether now existing
or hereafter enacted or amended, relating to bankruptey, insolvency,
arrangement, reorganization or other form of debtor relief, then Mortgagee
may. but without obligation to do so and without notice to or demand upon
Mortgagor., make such appearances, pay any such costs and take such action as
Mortgagee deems reasonably necessary or appropriate to protect Mortgagee's
interest, including without limitation payment of reasonable attorneys fees,
entry upon the Facility or the Site to make repairs or take other action to
protect the security hereof, and payment, purchase, contest or compromise of
any lien that in the reasonable judgment of Mortgagee appears to be prior or
superior hereto. Any amounts disbursed by Mortgagee pursuant to this
Section 1.6(a) shall be part of the Obligations and secured by this Mortgage
and shall bear interest at the Default Rate.

(b} Mortgager hereby irrevocably appoints Mortgagee as its
attorney in fact so to do, but Mortgagee shall not be obligated to and shall
incur no liability to Mortgagor or any third party for failure so to do., any
act that Mortgagor is obligated by this Mortgage to do, and to exercise such
rights, powers. and remedies as Mortgagor might exercise with respect to the
Mortgaged Property, including without limitation Mortgagor's rights under any
leagse related to the Mortgaged Property. Anything to the contrary set forth
in this Section 1.6(b} notwithstanding, Mortgagee agrees that it shall not
exercise any of the rights or powers granted to or conferred on it pursuant to
this Section 1.6(b) except in connection with the exercise by Mortgagee of any
of the rights and remedies of Mortgagee contained in Section 20 of the
Facility and Site Lease.

{¢) Nothing contained in this Mortgage shall be construed to
require Mortgagee to incur any expense, make any appearance, or take any other
action. Neither this Mortgage nor any action on the part of Mortgagee shall
constitute an assumption by Mortgagee of any of the obligations of Mortgagor
under any of the contracts or agreements constituting a part of the Mortgaged
Property. and Mortgagor shall continue to be liable for all of its obligations
thereunder,
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1.7 Mortgagor's and Mortgagee's Covenant Regarding the Ground
Lease, Mortgagor agrees to promptly notify Mortgagee in writing of any
Default under the Ground Lease as provided in the Ground Lease.

1.8 2nti-merger. There shall be no merger of the leasehold estate
created by the Ground Lease with the fee estate in the Site by reason of any
of those interests coming into common ownership, unless Mortgagee consents in
writing. In the event of the exercise of any power of sale under this
Mortgage, Mortgagee shall have the right to sell the leasshold estate and the
fee interest of Mortgagor separately or together at the election of Mortgagee.

1.9 Compliance with Leases and Contracts. The Mortgagor is not in
default under any terms and conditions of any Easement, Project Lease,
Governmental Authorization or Contract necessary, in Mortgagee's discretion,
for the operation of the Facility in the manner provided in the PFacilty and
Site Lease, and shall, during the term of this Mortgage, perform all of the
obligations of the Mortgagor under any such Easement, Project Lease,
Governmental Authorization or Contract- within the period that such performance
1s required. During the term of this Mortgage, Mortgagor shall not commit,
suffer or permit any breach of any statute, ordinance, rule or regulation
relating to the Easements, the Project Leases, Governmental Authorizations or
the Contracts.

The Mortgagor has entered into, and will maintain in full force and
effect, all Easements, Project Leases, Governmental BAuthorizations, Contracts
and other agreements, licenses or easements which are necessary for the use,
maintenance, construction and operation of the Mortgaged Property. Mortgagor
covenants that except as disclesed in writing to Mortgagee, Mortgagor has not
assigned 1its rights wunder any of such documents except to Mortgagee
hereunder. Except as disclosed to Mortgagee 1in writing, Mortgagor has
obtained all necessary consents to the assignment of a security interest in
such Governmental Authorizations, Easements, Project Leases and Contracts
under this Mortgage. With regard to such consents which have not been
cbtained, Mortgagor will do all things and execute all such documents as the
Mortgagee may request to assign the Mortgagor's rights therein to the
Mortgagee and obtain the necessary consents thereto.

1.10 Modification of Lease and Contract. The Mortgagor will not
modify or consent to the modification of any provision of, or cancel,
terminate or accept the early cancellation or termination, of any such
Easement, Project Lease, Governmental Authorization, Contract or other
agreement included in the Mortgaged Property without the prior written consent
of Mortgagee.

1.11 Leases. The Mortgagor shall not enter into any Project Lease
without the prior written consent of the Mortgagee. Each such Project Lease
shall be in form and substance satisfactory toe the Mortgagee and., without
limiting the generality of the foregoing, shall include a provision confirming
that the Project Lease is subordinate to the 1lien of this Mortgage and
consenting to the i;@ggnment provided for herein of the Project Lease to the

Mortgagee. The Mort afuﬁ the Mortgagee, upon the request of the
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Mortgagee, with copies of each and every Project Lease and any other
information relative to each such Project Lease and the tenant thereunder,
The Mortgagor will take all action as may be requested by the Mortgagee in
furtherance of the rights of the Mortgagee hereunder, including, without
limitation, obtaining estoppel  —certificates and agreements (in form
satisfactory to the Mortgagee) from each tenant subordinating the Project
Lease to the lien of this Mortgage and consenting to the assignment of the
Project Lease provided for herein,

1.12 No Financing Statements on File. Except for those to be
terminated concurrently with the execution and delivery of the Lease, no
effective financing statement or other instrument similar in effect covering
all or any part of the Mortgagor's interest in the Mortgaged Property is on
file in any recording office, except such as may have been filed pursuant to
this Mortgage or pursuant to the documents evidencing Permitted Liens, or in
favor of Mortgagee.

1.13 Notices, Etc. Mortgagor shall deliver to Mortgagee a copy of
each demand, notice or document received or given by Mortgagor relating in any
way to any Easement, Project Lease or Contract.

1.14 Place of Perfection:; Records. The Mortgagor shall give the
Mortgagee 30 days prior written notice before it changes the location of its
chief place of business and chief executive office and shall at the expense of
the Mortgagor execute and deliver such instruments and documents as reguired
to maintain a prior perfected security interest and as reguested by the
Mortgagee. The Mortgagor will hold and preserve such records and will permit
representatives of the Mortgagee at any time during normal business hours to
inspect and make abstracts from such records.

1.15 Covenants of the Mortgagor. The Mortgagor shall pay, before
the imposition of any fine, penalty, interest or cost attached thereto, all
taxes, assessments and other governmental or non-governmental charges or
levies now or hereafter assessed or levied against the Mortgaged Property or
upon the security interest provided for herein (except for liens for taxes and
assessments not then delinguent) as well as pay, or cause to be paid, all
claims for labor, materials or supplies which, if unpaid, might become a prior
lien (other than a Permitted Lien) on the Mortgaged Property., and will exhibit
receipts showing payment of any of the foregoing.

1.16 Litigatien. There is no suit, action, proceeding, or, to the
knowledge of Mortgagor, any investigation presently pending or threatened
against the Mortgagor, or any of the Mortgaged Property, which, if determined
adversely, would have a material adverse effect upon the Mortgagor or the
Mortgaged Property.

1.17 Further &Assurances. The Mortgagor shall do all such things
and execute all such documents from time to time hereafter as the Mortgagee
may request in order to carry into effect the provisions and intent of this
Mortgage and to protect, perfect, and maintain the Mortgagee's interest in and

to the Mortgaged Proﬁggg H mfn j

AFR 0198 |
r g8

24258

'““lm—.\_-t.., ;



1.18 Fixture Filing. This Mortgage constitutes a financing
statement filed as fixture filing in the Official Records of the County
Recorder of the county in which the Mortgaged Property is located with respect
to any and all fixtures included within the term "Mortgaged Property" as used
herein and with respect to any goods or other personal property that may now
be or heréafter become such fixtures.

1.19 Hazardous Wastes. Mortgagor shall not, except in accordance
with applicable laws or regulations (A) store or dispose, or allow the storage
or disposal, of any hazardous substance on or in the Site or Facility, or
(B) transport or arrange for the transportation of any hazardous substance to
or from the Site. If Mortgagee reasonably believes that there may be the
presence or the possible presence of any hazardous substance on or in the Site
or Facility. Mortgagor shall, upon the written request of Mortgagee and at
Mortgagor's cost, take any and all actions necessary to reasonably assure
Mortgagee that no hazardous substance is stored or disposed on or in the Site
or Facility. Mortgagor shall promptly notify Mortgagee in writing of any
release or threatened release of any hazardous substance at or from the Site
or Facility or of any notice of a release or threatened release of any
hazardous substance, or for the costs incurred for the cleanup thereof
(including, without limitation by assessment, containment or removal) received
by Mortgagor or by any person for whose conduct Mortgagor is or may be
responsible from any federal, state or other governmental authority.

ARTICLE 1II
EVENTS OF DEFAULT

Any “Event of Default" under the Site and Facility Lease shall
constitute an event of default ("Event of Default") hereunder {including, if
Mortgagor consists of more than one person or entity, the occurrence of any of
such events with respect to any one or more of such persons or entities)
unless Mortgagee shall declare otherwise in writing.

ARTICLE III
REMEDIES

If any Event of Default shall have occurred hereunder and be
continuing Mortgagee shall have all of the rights of a mortgagee under Idaho
law, all the rights of a secured party under the Uniform Commercial Code as
adopted by Idaho, and the £following rights and remedies (to the extent
permitted by and subject to compliance with any mandatory reguirements of
Idaho law then in effect):

3.1 Remedies Under the Agreements. Upon the occurrence of an Event
of Default under any of the provisions of the Obligations, Mortgagees shall
have any and all of the rights and remedies provided under the Site and
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Facility iLease and any other rights and remedies available to Mortgagee under
any of the Obligations.

3.2 Jud:ic:ial Action. Mortgagee may bring an action in any court of
competent Jurisdiction to foreclose this instrument in connection with the
rights and remedies in the Event of Default under Section 3.1 hareof or to
enforce any of the covenants and agreements hereof,

3.3 Power of Sale. Upon an Event of Default Mortgagee may sell,
lease, or otherwise dispose of any or all of the Mortgaged Property in its
then condition or following such preparation or processing as the Mortgagee
deems advisable.

3.4 Appointment of Receiver. Mortgagee shall have the right in
connection with the rights and remedies in the Event of Default under
Section 3.1 hereof, with the irrevocable consent of Mortgagor hereby given and
evidenced by the execution of this Mortgage, to obtain appointment of a
receiver by any court of competent ijurisdiction without further notice to
Mortgagor, which receiver shall be authorized and empowered to enter upon and
take possession of the Mortgaged Property. inecluding all personal property
used upon or in connection with the real property herein conveyed and all
accounts encumbered by this Mortgage and containing funds associated with the
Mortgaged Property., to let the Mortgaged Property. to receive all the Rents
due or to become Jdue to Mortgagor under any lease of the Mortgaged Property,
and apply the Rents, after payment of all necessary charges and expenses, to
the Obligations. At the option of Mortgagee, the receiver shall accomplish
such entry and taking possession of the Mortgaged Property by actual entry and
possession or by notice to Mortgagor. The receiver so appointed by a court of
competent jurisdiction shall be empowered to issue receiver's certificates for
funds advanced by Mortgagee for the purpose of protecting the wvalue of the
Mortgaged Property as security for the Obligations. The amounts evidenced by
receiver's certificates shall bear interest at the Default Interest Rate and
may be added to the cost of redemption if the Mortgaged Property., or any part
thereof, is redeemed by any party entitled to do so.

3.5 Proceeds of Sale. The proceeds of any sale made under or by
virtue of this Article II1I, together with all other sums that may be received
and held by Mortgagee under this Mortgage, whether under the provisions of
this Article III1 or otherwise, shall be applied first to pay all of the fees,
costs, and expenses incurred by Mortgagee in conducting the sale or otherwise
foreclosing on the Mortgaged Property, including without limitation reasonable
attorneys fees, and then to the Obligations.

3.6 Power of Attorney. Upon the occurrence of any Event of
Default, the Mortgagor hereby irrevocably constitutes and appeoints the
Mortgagee as the Mortgagor's true and lawful attorney, to take any action with
respect to the Mortgaged Property to preserve, protect. or realize upon the
Mortgagor's interest therein, each at the sole risk, cost and expense of the
Mortgagor, but for the sole benefit of the Mortgagee. The rights and powers
granted the Mortgagee by the within appointment include, but are not limited
to, the right and power to, 1) prosecute, defend., compromise, settle, or
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release any action relating to the Mortgaged Property; {(ii) endorse the name
of the Mortgagor in favor of the Mortgagee upon any and all checks or other
items constituting remittances or proceeds of the Mortgaged Property:;
{(1ii) sign and endorse the name of the Mortgagor on, and to receive as secured
party, any of the Mortgaged Property: (iv) sign and file or record on behalf
of the Mortgagor any financing or other statement in order to perfect or
protect the Mortgagee's security interest in the Mortgaged Property: (v) enter
into leases or subleases relative to all or a portion of the Mortgaged
Property; (vi) enter into any contracts or agreements relative to, and to take
all action deemed necessary in comnection with, the construction of any
improvements on the Mortgaged Property: (vii) exercise the rights of the
Mortgagor under any Contract, Lease. Easement or Governmental Authorization:
or (viii} manage, operate, maintain, or repair the Mortgaged Property. The
Mortgagee shall not be obligated to perform any of such acts or to exercise
any of such powers, but if the Mortgagee elects so to perform or exercise, the
Mortgagee shall not be accountable for more than it actually receives as a
result of such exercise of power, and shall not be responsible to Mertgagor
except for the Mortgagee's wilful misconduct and actual bad faith. All powers
conferred upon the Mortgagee by this Agreement, being coupled with an
interest, shall be irrevocable wuntil terminated by a written instrument
executed by a duly authorized officer of the Mortgagee.

3.7 Remedies Cumulative. No remedy herein conferred wupon or
reserved to Mortgagee is intended to be exclusive of any other remedy herein
or by law provided, but each shall be cumulative and shall be in addition to
every other remedy given hereunder or now or hereafter existing at law or in
equity or by statute. No delay or omission of Mortgagee to exercise any right
or power accruing upon any Event of Default shall impair any right or power or
shall Le construed to be a waiver of any Event of Default or any acqulescence
therein, and every power and remedy given by this Mortgage to Mortgagee may be
exercised from time to time as often as may be deemed expedient by Mortgagee.
If there exists additional security for the performance of the obligations
secured hereby, Mortgagee, at its sole option, and without limiting or
affecting any of its rights or remedies hereunder, may exercise any of the
rights and remedies to which it may be entitled hereunder either concurrently
with whatever rights and remedies it may have in connection with such other
security or in such order as it may determine. Any application of any amounts
or any portion thereof held by Mortgagee at any time as additional security
hereunder, whether pursuant to Section 3.2 hereof or otherwise, to any
Obligation secured hereby shall not extend or postpone the due dates of any
payments due from Mortgagor to Mortgagee, or change the amounts of any such
payments or otherwise be construed to cure or waive any default or notice of
default hereunder or invalidate any act done pursuant to any such default or
notice.
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ARTICLE IV
MISCELLANEQUS

4.1 Severabilitvy. In the event any one or more of the provisions
contained in this Mortgage shall for any reason be held to be invalid, illegal
or unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision of this Mortgage. but
this Mortgage shall be construed as if such invalid, illegal or unenforceable
provision had never been contazined herein,

4.2 Notices. All notices and other communications reguired under
the terms and provisions of this Mortgage shall be in writing and shall become
effective when delivered by hand or received by telex, telecopier, or
registered or certified mail, postage prepaid, addressed as follows or to such
other address of which all the parties hereto or their respective successors
and assigns have been given notice;

Mortgagor: HDI ASSCCIATES IV, LIMITED PARTNERSHIP
c¢/0: Hydroelectric Development, Inc.
10394 West Chatfield Avenue, Suite 108
Littleton, Colorado 80127

Mortgagee: WESTINGHQUSE CREDIT CORPORATION
One Oxford Centre
Pittsburgh, Fennsylvania 15219
Attention: Vice President of Specialized Finance

4.2 Mortgagor Not Released. Extension of the time for payment or
modification of the terms of payment of any sums secured by this Mortgage
granted by Mortgagee to any successor in interest of Mortgagor shall not
operate to release, in any manner, the liability of the original Mortgagor.
Mortgagee shall not be reguired to commence proceedings against such guccessor
or refuse to extend time for payment or otherwise modify the terms of payment
of the sums secured by the Mortgage by reason of any demand made by the
original Mortgagor. Without affecting the liability of any person, including
Mortgagor, for the payment of any Obligations secured hereby, or ths lien of
this Mortgage on the remainder of the Mortgaged Property for the full amount
of any such Obligation and liability unpaid, Mortgagee is empowerad as
follows: * Mortgagee may from time to time and without notice (a) release any
person liable for the payment of any of the Obligations, (b) extend the time
of payment of any of the Obligations, {c¢) accept additional real or perscnal
property of any kind as security therefor, whether evidenced by deeds of
trust, mortgages, sgecurity agreements, or any other instruments of security,
(d) alter, substitute or release any property securing the Obligations,
(e} consent to the making of any map or plat of the Mortgaged Property or any
part thereof, (f} join in granting any easement or creating any restriction
thereon, (g) join in any subordination or other agreement affecting this
Mortgage or the lien or charge hereof, or (h) reconvey, without any warranty,
all or part of the Mortgaged Property.
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4.4 Inspection. Mortgagee may at any reasonable time or times make
or cause to be made entry upon and inspection of the Mortgaged Property or any
part thereof in person or by agent.

4.5 Statute of Limitations. The pleading of any statute of
limitations as a defense to any and all Obligations secured by this Mortgage
is hereby waived to the fullest extent permitted by law.

4.6 Interpretation. Wherever uged in this Mortgage, unless the
context otherwise indicates a contrary intent, or unless otherwise
specifically provided herein, the word "Mortgagor" shall mean and include
Mortgagor and any subsequent owner or owners of the Mortgaged Property. and
the word "Mortgagee" shall mean and include not only the original Mortgagee
hereunder but also any future assignees or transferees which are Lessor under
the 8Site and Facility Lease. In this Mortgage, the use of the word
"including" shall not be deemed to limit the generality of the term or clause
to which it has reference, whether or not nonlimiting language (such as
"without limitation," or "but not limited to," or words of similar import) is
used with reference thereto, but rather shall be deemed to refer to all other
items or matters that could reasonably fall within the broadest possible scope
of such general statement, term, or matter. The captions and headings of the
Articles and Sections of this Mortgage are for convenience only and are not to
be used to interpret., define, or limit the provisions hereof.

4.7 Consent: Delegation to Sub-agents. The granting or withholding
of consent by Mortgagee to any transaction as regquired by the terms hereof
shall not be deemed a waiver of the right to require consent to future or
successive transactions. Wherever a power of attorney is conferred upon
Mortgagee hereunder, it is understood and agreed that such power is conferred
with full power of substitution, and Mortgagee may elect in its sole
discretion to exercise such power itself or to delegate such power, or any
part thereof, to one or more sub-agents.

4.8 BSuccessors and Assigns. all of the grants, obligations,
covenants, agreements, terms, provisions, and conditions herein shall run with
the land and shall apply to, bind, and inure to the benefit of, the heirs,
administrators, executors, legal representatives, successors, and assigns of
Mortgagor and the endorsees., transferees. successors, and assigns of
Mortgagee. In the event Mortgagor ig composed of more than one party. the
obligations, covenants, agreements, and warranties contained herein as well as
the obligations arising therefrom are and shall be jeint and several as to
each such party.

4.9 Conflict with Facility and Site Lease. If there shall occur
any conflict between the express provisions of this Mortgage and the express
provisions of the Facility and Site Lease, the terms of the Facility and Site
Lease shall govern.

4,10 Governing Law. This Mortgage shall bhe governed by and
construed under the laws of the State of Idaho.
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IN WITNESS WHERECF. the undersigned has executed this Mortgage the
day and year first hereinabove written.

Mortgagor:
HDI ASSOCIATES IV, LIMITED PARTNERSHIP,
an Idaho limited partnership

By HDI-IDAHC, INC.
General Partner

By:
Its:



TRACT I:

TRACT II:

TRACT II11:

. Exk‘i t A
to rtgage

An easement interest Created by United States Department of the
Interior Bureau of land Management. Right-Of-Way Grant. as granted
to Hydroelectric Dewelopment, Inc., to construct, operate,
maintain and terminate a hydroelectric diversion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butte Qounty, Idaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.

ASSIGNED TO HD] Associates IV, Limited Partnership, by
Assigment, of Right-Of-Way Grant recorded June 26, 1987, as
Instrumant No. M-19788, records of Butte County, Idaho; and
recorded April 27, 1987, as Instrument. No. 184397, records of
Custer County, Idaho.

An easement interest created by United States Department of the
Interior Bureau of land Management Right-Of-Way Grant as granted
to Hydroelectric Dewelopment, Inc., to construct, operate,
maintain and terminate a hydroelectric diversion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butte County, Idaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Custer County, ldaho.

ASSIGED TO HDI Associates IV, Limited Partnership, by
aAssigrment of Right-Of-Way Grant. recorded June 26, 1987, as
Instrument. No. M-19788, records of Butte County, Idaho; and
recorded April 27, 1987, as Instrument No. 184397, records of
Custer County, Idaho.

An easement. interest created by United States Department. of the
Interior Bureau of land Managament. Right~Of-Way Grant as granted
to Hydroelectric Development, Inc,, to oonstruct, operate,
maintain and terminate a hydroelectric diversion, pipsiine and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument. No. M-19498, records of Butte County, ldaho,
and reoorded April 27, 1987, as Instrumen®. No. 184396, records of
Custer County, Idaho.

ASSIGNED T0 HDI Asscciates IV, Limited Partnership, by
Assigrment. of Right-Of-Way Grant recorded June 26, 1987, as
Instrument. No. M-19788, records of Butte County, Idaho: amd
recorded April 27, 1987, as Instrument. No. 184397, records of
Custer County, Idaho.

Exhibit A, Page 1 of 12
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TRACT IV:

TRACT V:

TRACT VI:

An easement interest created Ly United States Department of the
Interior Bureau of lLand Management. Right~Of-Way Grant as granted
to Hydroelectric Dewelopment, Inc., tO construct, operate,
maintain and terminate & hydroelectric diwersion, pipeline and 2%
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butre County, Idaho,
and recordsd April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.

ASSIGNED TO HDI Associates IV, Limited Partnership, by
Assigrment Of Right-Of-Way Grant. recorded June 26, 1987, as
Instrument. No. M=19788, records of Butte County, Idaho; and
recordad April 27, 1987, as Instrument %o, 184397, records of
Custer County, Idaho,

An easement interest created by United States Department. of the
Interior Bureau of Land Management Right=Of-Way Grant as granted
to Hydroelectric Dewelopment, Inc., O construct, operate,
maintain and terminate a hydroelectric diversion, pipeline and 25
KV powerline on public lands by Inst.rument. recorded April 27,
1987, as Instrument No. M-19498, records of Butte County, Idaho,
ard recorded April 27, 1987, as Instrument No. 184396, records of
Quster County, Idaho,

ASSIGNED TO HDI Associates IV, Limited Partnership, by
Assigment. of Right=Of-Way Grant recorded June 26, 1987, as
Instrument No., M-19788, reocords of Butte County, Idaho; and
recorded April 27, 1987, as Instrument No. 184397, records of
Custer County, Idaho. '

An easement. interest. crsatsed by United States Department of the
Interior Bureau of Land Management. Right=-Of-Way Grant as granted
to Rydroelectric Dewelopment, Inc., to conatruct, cperate,
maintain and terminate a hydroelectric diwersion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butte County, Idaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.

ASSIGNED TO HDI Associates IV, Limited Partnership, by
Assigrmment. of Right-Of-Way Grant recorded June 26, 1987, as
Instrument. No. M=-19788, records of Butte Qounty, Idaho; and
recorded April 27, 1987, as Instrument No. 184397, records of

Custer County, Jdaho.
R v, oy

Exhibit A, Page 2, of Q@\
Ty

\w ‘- H‘;j'



TRACT VII:

TRACT VIII:

TRACT IX:

TRACT X:

TRACT XI:

An easement interest created by Srate of Idaho Easement No. 5300
as granted to HDI, Associates IV, Limited Partnership, as to
Tracts VI and IX, by Instrument recorded April 27, 1987, as
Instrument No, 184399, records of Custer County, Idaho.

An easement. interest created by Grant of Easement as granted *o
Hydrcelectric Development, Inc., a Colorado corporation, and {te
successors and assigns, for a perpetual and exclusiwe easenment.
ower, across, and under Tracts X, VIII, amd XIII, having a width
of forty (40) feet, by Instrument recordsd April 27, 1887, as
Instranent. No. 184400, records of Quster County, Idaho.
ASSIGHED TO HDI Associates TV, Limited Partnership, an Idaho
limited partnership, by Assigmment of Grant of Easement. recorded
April 27, 1987, as Instrument No. 184401, records of Custer
County, Idaho.

An eagement interest created by State of Idaho Easement No. 5300
as granted to HDI, Associates IV, Limited Partnership, as to
Tracts VII amd IX, by Instrument recorded April 27, 1987, as
Instrument No. 184399, records of Quster Qounty, Idaho.

An easement. interest created by Grant of Easement as granted to
Hydroelect.ric Dewlqnent, Inc., a Colorado corporation, and its
successors and assigns, for a perpetual and exclusive eassment
over, across, and wiler Tracta X, VIII, and XIII, having a width
of forty (40) feet, by Instrument recorded April 27, 1987, as
Instrument. No. 184400, records of Custer County, ldaho.
ASSIGNED T0 HDI Associates IV, Limited Partnership, an Idaho
limited partnership, by Assigmment of Grant of Easement recorded
April 27, 1987, as Instrument No. 184401, records of Custer
County, Idaho.

An easement. interest created hy United States Department of the
Interior Bureau of Land Management Right-Of-Way Grant as granted
to Hydroelectyic Dewelopment, Inc,, to construct, cperate,
maintain and terminate a hydrcelectric diversion, pipeline and 25
KV powerline on public lands Wy Inetrument. recorded April 27,
1987, as Instrument No. M-19498, records of Butte County, Idaho,
and reocorded April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.

ASSIGNED TO HDI Asacciates rv, Limited Partnership, by
Assigrment. of Right-Of-Way Grant recorded June 26, 1987, as
Instrument No. M=19788, records of Butte cx:mnfy. ldaho; amd
recorded April 27, 1987, as Inufrment 97, records of

Custer County, Idaho, h‘a°{§1 lw[ﬂ
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TRACT X1l

TRACT XIII:

TRACT XIV:

An eapement interest created by United States Department. of the
Interior Bureau of Land Management Right-Of-Way Grant as granted
to Hydroelectric Dewelopment, Inc., to construct, cperate,
maintain and terminate a nydroelectric diversion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butte County, Idaho,
and recorded April 27, 1987, am Instrument No. 184396, records of
Custer County, ldaho.

ASSIGMED TO HDI Associates IV, Limited Partnership, bw
hAssigmnent. of Right-Qf-Way Grant recorded June 26, 1987, as
Instrument. No. M-19788, records of Butte County, Idaho; and
recorded April 27, 1987, as Instrument No. 184397, records of
Custer County, ldaho.

An easepment. interest creatad by Grant. of Easement as granted to
Hydrcelectric Dewelopment, Inc., a Oolorado corporation, and its
successors and assigng, for a perpetual and sxclusive easament
over, across, and under Tracts X, VIII, and XIII, having a width
of forty (40) feer, by Instrument recorded April 27, 1987, as
Instrument. No, 184400, records of Custer County, Idaho.
ASSIGNED TO HDI Associates IV, Limited Partnership, an ldaho
limited partnership, by Assigmment of Grant of Easement. recorded
April 27, 1987, as Instrument No, 184401, records of Cuater
County, Idaho.

An eagement interest created Ly United States Deparrment. of the
Interior Bureau of Land Management Right-Of-Way Grant. 8s granted
+o Rydroelectric Dewelopment, Inc., to construct, operate,
maintain and terminate a hydroelectric diwersion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No, M-19498, records of Butte County, Idaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.

ASSIGNED TO HDI Associares IV, Limited Partnership, by
Assigrment of Right~Of-Way Grant recorded June 26, 1987, as
Instrument. No. M-19788, records of Butfe County, Idaho; amd
recorded April 27, 1987, ms Instrument. No. 184397, records of
Custer County, ldaho,

Exhibit A, Page 4 of 12 App
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TRACT XV:

TRACT XVI:

TRACT XVII:

An easement. interest created by United States Department. of the
Interior Buresu of lLand Management Right-Of-Way Grant as granted
to Rydroelectric Dewlophent, Inc., to construct, operate,
maintain and terminate a hydroelectric diversion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No, M-19498, records of Butte County, Idaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Quater County, ldaho.

ASSIGNED TO HDI Associates IV, Limited Partnership, by
Assigrment of Right-Of-Way Grant recorded June 26, 1987, as
Instrument No. M-19788, records of Butte County, Idaho; and
recorded April 27, 1987, as Instrument. NO. 184397, records of
Quster County, Idaho.

An easement interest created by United States Department of the
Interior Bureau of Land Management Right~Of-Way Grant. as granted
to Hydroelectric Dewelopment, Inc., to ocnstruct, operate,
maintain and terminate a hydrcelectric diversion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No. M=-19498, records of Butte County, Idaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.

ASSIGNED TO HD! Associates IV, Limited Partnership, by
Assigmment. of Right~Of-Way Grant recorded June 26, 1987, as
Ingt.rument. NO. M-19788, records of Butte County, Idaho; and
recorded April 27, 1987, as Ingtrument No. 184397, records of
Custer County, Ildaho.

An easement interest created by United States Department of the
Interior Bureau of Land Management Right-Of-Way Grant as granted
+0 Hydroelectric Dewelopment., Inc., to construct, operate,
maintain and terminate a hydrcelectric diwersion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butte Oounty, Idaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho,

ASSIGED TO HDI Associates IV, Limited Partnership, Dy
Assigrment of Right-Of-Way Grant recorded June 26, 1987, as
Instrument No. M=19788, records of Buhte County, Idaho; amd
recorded April 27, 1987, as Instrument No. 184397, records of
Custer County, Jdaho.

e
152
wﬂ@ﬁi;!w .-
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TRACT XVII1I:

TRACT XIX:

TRACT XX:

An easement interest created by United States Department. of the
Interior Bureau of Land Management Right-Of-Way Grant as granted
to Hydroelectric Dewelopment, Inc., to construct, Cperate,
maintain and terminate a hydroelectric diversion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument Np. M-19498, records of Butte County, Idaho,
and reoorded April 27, 1987, as Instrument No. 184396, records of
Quster County, ldaho.

ASSIGNED TO HDI Associates IV, Limited Partnhership, by
Assignment. of Right-Of-Way Grant recorded June 26, 1987, as
Instrument No. M~19788, records of Butte County, Idaho; ard
recorded April 27, 1987, as Instrument No. 184397, records of
Custer County, ldaho.

An easement. interest created lyy Special Use Easewent and Water
Distribution and Containment Agreement. upon the terms, conditions,
ard provisions contained therein:

Dated: Pebruary 11, 1987 ‘

Part.ies: Alan J. Amy and Afton Louise Amy, husarnd and wife,
Grantors, and HDI Associates IV, Limited Partnership,
an Idaho limited partnership, and its succeasors and
agsigns forever, Grantee

Recorded: April 27, 1987, as Instrument No, M-19501, records of
Butte County, Idaho. :

An interest created by State of Idaho Temporary Permit No. 1917 as
granted to HDI, Assoclates IV, Limited Partnership, a limited
partnership, by Instrument. recorded April 27, 1987, as Instrument.
No, M-19499, records of Butte County, Idaho; and an easement
interest created by Grant of Easement as granted to HDI Associates
IV, Limited Partnership, for a perpetual and exclusive sasement
ower, across, and under Tract XX, by Instrument recorded April

27, 1987, as Instrument No. M=19500, records of Butte Qounty,
Idaho.

Exhibit A, Page 6 of K be’ﬁ'
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TRAOT XX1:

TRACT XXI11:

TRACT XXI11:

An easemen®. interest. created by United States Department of the
Interior Bureau of Land Managament Right=-Of-Way Grant as granted
to Hydroelectric Dewelopment, Inc., to oonstruch, operate,
maintain and terminate a hydroelectric diversion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument NO, M=19498, records of Butte Qounty, Idaho,
and recorded April 27, 1987, as Instrument No. 18439, records of
Custer County, Idaho.

ASSIGNED TO HDI Asscciates IV, Limited Partnership, by
Assigrment. of Right=Of-Way Grant recorded June 26, 1987, as
Instrument. No. M=-19788, records of Butte County, Idaho; and
recordad April 27, 1987, as Instrunent No, 184397, records of
Custer County, ldaho.

An easement. interest Created by United States Department. of the
Interior Bureau of Land Management. Right=-Of-Way Grant as granted
to Hydroelectric Dewelopment, Inc., to conshruct, Operate,
maintain and terminate a hydroelectric diversion, pipeline and 25
KV powarline on public lands by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butte County, Idaho,
ard recordsed April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.
ASSIGNED T0 HD] Associares IV, Limited Partnership, by
Assigmmen i wy BarBiTZy-Way Grant recorded June 26, 1987, as

Instrument. No. M-19788, recorde of Butte County, Idaho: and
recorded April 27, 1987, as InMrumenr No. 184397, records of
Custer County, Idaho.

An easement interest created by United States Department of the
Interior Bureau of land Management Right-Of-Way Grant as granted
to Hydroelectric Dewlopmant, Inc., to construct, operate,
maintain and terminate a nydroelectric diversion, pipeline and 25
KV powerline on public lands by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butte County, ldaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.

ASSIGHED TO HDI Asacciates TV, Limited Partnership, by
Assigrment. of Right-Of-Way Grant recorded June 26, 1987, as
Instrument. No. M-13788, records of Butte County, Idaho; and
recorded April 27, 1987, ms Instr 184397, records of

Cust.er County, Idaho. iﬁ‘ ‘? ;wfﬂ
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TRACT XXIV:

TRACT XXV:

TRACT XXVI:
TRACT XXVII:

An easemant interest created by United States Department of the
Interior Bureau of Land Management. Right-Cf-Way Grant. as granted
to Hydroelectric Dewelopment, Inc., to construct, operate,
maintain and terminate a hydroelectric diversion, pipeline and 25
Kv powerline on public lamds by Instrument recorded April 27,
1987, as Instrument No. M-19498, records of Butte County, Idanho,
and recorded April 27, 1987, as Instrument No. 184396, records of
CQueter County, ldaho.

ASSIGNED TO HDI Associates IV, Limited Partnership, by
Assigrment. of Right-Of-Way Grant. recorded June 26, 1987, as
Instrument No. M-12788, records of Butte County, Idaho; and
recorded April 27, 1987, ae Instrument No. 184397, reocords of
Queter County, ldaho.

An easement interest created by United States Department Of the
Interior Bureau of Land Management Right-Of-Way Grant as granted
to Hydroelectric Deselopment, Inc,, to conetruct, operate,
maintain and terminate a hydroslectric diversion, pipeline and 25
KV powerline on public lamds by Instrument recordad April 27,
1987, as Instrument No. M~19498, records of Butte Qounty, Idaho,
and recorded April 27, 1987, as Instrument No. 184396, records of
Custer County, Idaho.,

ASSINED TO HDI Associates IV, Liwmited Partnership, by
Assigment of Right-Of-Way Grant recorded June 26, 1987, as
Instrument No. M=19788, records of Butte County, Idaho; and
recorded April 27, 1987, as Instrument No. 184397, records of
Custer County, Jdaho,

HDI ASSOCIATES IV, Limited Partnership
HDI ASSOCIATES IV, Limited Partnership

Kiro,
L fggﬂ%!
y 4
F"I’ vy /355 J .l
£ 7
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TRACT 1:
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Section 31:  NE%NW4

TRACT II:
Township 10 North, Range 25 E.B.M,, Custer County, Idaho
Secticn 30:  SEhSWy: NEWNEy: SkNEy: WhSEh

TRACT I11I:
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Section 19:  SE%SE%

TRACT IV:
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Secticn 20:  SERNWh:: NkSWh: SWhSWhi: SWhNEh: NsNE:

TRACT Vv
Township 10 North, Rarnge 25 E.B.M., Custer County, Idaho
Section 21:  NWwhNWwh

TRACT VI:
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Section 24:  NkNEY: SEuNEy: NERNWh

TRACT VII:
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Section 16:  NE%SWh%; SkSwh: N%SE%: SWhSE%

TRACT VIII:
Township 10 North, Rarge 25 E.B.M., Custer County, Idaho

Section 13: From a point of beginning on the West line of Section 15, Township
10 North, Range 25 E.B.M. that is 1884.84 feet N. 0°16'08" W. of
the corner that is camnon to Sectians 15, 16, 21 and 22, Township
10 North, Range 26 E.B.M., a line centered in a strip 40 feet
wide, described as follows: S. 86°08'17" E. 1324.13 feet to 3
point on the East line of the NwhSW% Section 15, Township 10
North, Rarnge 25 E.B.M., marked Station 433+83.50.

TRACT IX:
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Section 15: NE%SW4: N=SE%

Exhibit A, Page 9 of 12



TRACT X: ,
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Secticn 14: Fram a point of beginning on the West line of Section 14, Township

10 North, Range 25 E.B.M., that is 4135.7 feet §. 0°05'52" E. of
the corner cammon to Sections 10, 11, 14, and 15, Township 10
North, Range 25 E.B.M., a line centered in a strip 40 feet wide,
described as follows: S. 82°58'04" E. 1110.16 feet to a point on
the North line of the SWhSWh Secticon 14, Township 10 North, Range
25 E.B.M., marked Station 382+93.66.

TRACT XI:
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Section 14:  SkSwh: SkSEh

TRACT XII:
Township 10 North, Range 25 E.B.M., Custer County, ldaho
Section 13: SWSW

TRACT XIIl:
Township 10 North, Range 25 E.B.M., Custer County, Idaho
Section 13: From a point of beginning in the South line of Section 13,

Township 10 Nortli, Range 25 E.B.M. that is 2135.39 feet S.
89°54'25" E. of the corner camon to Sections 13, 14, 23, and 24,
a line centered in a strip 40 feet wide, described as follows: N.
59°36'12" W. a distance of 448.47 feet; thence N. 74°45'02" W. a
distance of 443.04 feet to a point on the West line of the SE;SWy
Secticn 13, Township 10 North, Range 25 E.B.M., marked Station
326497.64,

TRACT XIV: .
Township 10 North, Rarmge 26 E.B.M., Butte County, Idaho
Section 19: Lot 2; SEj; NE%SWh; SERNW

TRACT XV:
Township 10 North, Range 26 E.B.M., Butte County, Idaho
Sectian 29:  NNWh; MWNEy: SSNEY

TRACT XVI:
Township 10 North, Range 26 E.B.M., Butte County, Idaho
Section 28:  SkNwh: NLSEy; NENSW

TRACT XVII:

e e

Township 10 North, Range 26 E.B.M., Butte County, Idaho éis
Section 27: SkSEy; ExSwi; NWhSWy : ﬁ@ﬁ
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TRACT XVIII:
Townshlp 10 North, Range 26 E.B.M., Butte County, ldaho
Section 35:  NEzNWh: NSNEY

TRACT XIX:
Township 10 North, Range 26 E.B.M., Butte County, Idaho
Section 36: Nk, EXCEPTING THEREFROM: Cammencing at the SW corner of the NWh of

said Section 36, thence due N. 1,500 feet; thence due E. 240 feet;
thence due §. 1,500 feet; thence due W. 240 feet to the point of
beginning, ALSO EXCEPTING THEREFROM: Commencing at a point on the
West line of said Sectian 36 that is 1500 feet N. of the SW corner
of the Nwh of said Section 36, and running thence N. 100 feet:
thence E. 240 feet; thence S. 100 feet; thence W. 240 feet to the
point of beginning.

TRACT XX:
Township 10 North, Range 26 E.B.M., Butte County, Ildaho
Section 35: A portion of the WsSw4, NxSE%, SE%SE% of said Section 36,

described as: A strip of land 100,00 feet in width, being 50.00
feet on each side of the following described sur vey line:
Camnmencing at the Wy corner of said Section 36, thence E. 50.00
feet to the REAL POINT OF BEGINNIN, thence S. 600.00 feet; thence
E. 450.00 feet; thence S. 80°30' E. 1,230.00 feet; thence S.
76%30' E. 3,615.00 feet to a point on the East Section line of
said Section 36, said point being 985.00 feet N. of the SE corner
of said Section 36, said point being the point of terminus of said
surwey line. .

TRACT XXI:
Township 9 North, Ramge 27 E.B.M., Sutte County., Idaho
Section 5: Lots 3 and 4

TRACT XXII:
Township 9 North, Ramge 27 E.B.M., Butte County, Idaho
Section 6: Lot 1

TRACT X011

Township 10 North, Range 27 E.R.M., Butte County, ldaho
Section 31: SkSE4: SERSWR: Lot 4

TRACT XXIV:

Township 10 North, Range 26 E.B.M., Butte County, ldaho
Section 20: SWhSWy
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TRACT XHV:
Township 10-North, Range 26 E.B.M., Butte County, Idaho
Section 26:  SkSWy

TRACT XXV1:
Township 10 North, Range 26 E.B.M., Butte County, Idaho
Section 36: Cammencing at the S4¥ corner of the Nwh of said Section 36, thence
due N. 1,500 feet: thence due E. 240 feet; thence due S. 1,500
feet; thence due W. 240 feet to the point of beginning.

TRACT XXV1I:
Township 10 North, Range 26 E.B.M., Butte County, Idaho
Section 35: Camencing at a point. on the West line of said Section 36 that is
1500 feet N. of the SW corner of the Nwh of said Section 36, and
running thence N. 100 feet; thence E. 240 feet; thence S. 100
feet; thence W. 240 feet to the point of beginning.

4 @;F/w
iy D
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STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

On March 4, 1988, before me. the undersigned,
a Notary Public in and for said State of California,

personally'appeared Z)IJLL€‘72 ?%EML + personally
!

known to me or proved to me on the basis of satisfactory
evidence to be the person who executed the within instrument

as Uit Dieadert  of HDI-Idaho, Inc. on behalf of
T

the HDI-Idaho,Inc., and acknowledged to me that said
corporation executed the within instrument pursuant to

its by-laws or a resolution of its Board of Directors,
sald corporation being known to me or proved toc me on

the basis of satisfactory evidence to be a general partner
of the partnership that executed the within instrument,

and acknowledged to me that such partnership executed

the same.

WITNESS MY HAND AND OFFICIAL SEAL.

/ﬂ;Juuk Ao %%“ﬂjitlbﬂ

ary Public in and f¢r
szid County and State

S i ISC0 COLNTY
i My comm. expires MAR 8, 199]

TR

Kionr |
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March 16, 1987

HDI, Associates IV
10394 W. Chatfield Avenue, #108
Littleton, CO 80127

Gentlemen:
Re: Permit No. 33-7089

Enclosed is a copy of the approved request for extension of time. The
time within which to submit proof of beneficial use is extended to
October 1, 1989.

Permit No. 33-7089 is not presently limited to a term of years. The
department anticipates imposing a term of years at the time of
licensing. It appears that water appropriated under this permit will be
used in conjunction with water appropriated under Permit Nos. 33-7134
and 33-7181 to supply water to the Dry Creek hydropower facility. If
the rights are used at the same site, the term of years will be issued
for the same duration.

If you have any questions concerning this matter, please feel free to
contact this office.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf

HICROFLMED

MAR 2 0 19/
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STAFF REVIEW SHEET - EXTENSION OF TIME
Permit No. 35-:2(}5? Reviewed by Date 3-/lo~ /G

BASIC INFORMATION
Date stamp received
Extension received timely
{not prior to 6 month before proof due date or after reinstatement period)
Fee received and receipted
Name and signature same as permit
Address change (indicate on coding sheet)

SORLE

BASIS FOR EXTENSION REQUEST
Has adequate work been completed to demonstrate due diligence?
Has the cost incurred been adequate to demonstrate an intent to complete the

project? -t Ry Cﬁyjﬁ7ﬂia¢g:f
Has the permit been involved in litigation? I O Yy 51;;44Jb¢ccz%¢ﬂi
a. Swan Falis Dismissed from Swan Fall$ S C Cimri o et

Other Identify
b. Is supporting documentation needed to complete the file?
Requested
c. Calculate the period of delay

Date litigation completed

Date litigation began -

Total period of delay =

Present proof due date +

NEW PROOF DUE DATE =

U Is delay by a government agency?
Is supporting documentation needed to complete the file?

Requested?

Special conditions or remarks:

;J{‘Eq Reinstate Date extemtion received M!BR_“F_“_“E“
1

Proof due date

MPR 2 0 190/
No. of days late _ MR
Priority date = +
it
ADJUSTED PRIORITY DATE i BT

Prepare coding sheet
Change rolodex card



.:te of idaho .
DEPARTMENT OF WATER RESOURCES

STATE OFFlCE 450 W. Stote Street, Boise, |daho

CECIL D. ANDRUS : ' Mailing address:
Governcr : : _ ' Statehouse
_ : - Boise, Idaho 83720
A. KENNETH DUNM o (208) 334-4440
Director .

EXTENSION OF TIME

March 9, 1987

Elam, Burke and Boyd
P, 0. Box 1559
Boise, ID 83701

PERMIT NO.  33-7089, HDI, Assoclates IY, Limited Partnership

We are in receipt of the §15 extension fee for Extension(s) of
Time to provide additidnal time in which to submit proof of beneficial use
on a water right permit,

Your request for extension(s) of time is being reviewed by staff. You will
be informed of our decision when review has been completed.

Enclosed is our receipt No. 41539.

Roberta Garrett
Records Supervisor

Enclosure .

cc HDI, Associatea IV

MIBREHLMED

MAR g 0 1ygs
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EL_AM BUR Y LAUREL E. ELAM (IBB8-1974) MELVILLE W, FISHER TT
? KE AND BO D - . CARL A. BURKE (1898-18&I) WILLIAM G, DRYDEM
ATTORNEYS - CARL P. BURKE TODRD J, WILCOX
AND COUNSELORS AT Law FETER J, BOYD PETER C. K, MARSHALL
J. RAY DURTSCHI KENNETH M, SEBBY
M, ALLYN DINGEL, JR, TRUDY HANSON FOUSER
JACK S. GUORDING D. ALAM KOFOED
L JOHN MAGEL SCOTT L. CAMPBELL
FIRST INTERSTATE BUILDING s =."":. B ST . DAVID B. LINCOLM BOEAI KILLIAN DOMINICK
702 WEST DA MO s o i RIOCHARRTD c. MELLON, JR. W. DALLAS BURKHALTER
R ROBERT M. TYLER, JR. ALAN COMNILOGUE
POST OFFICE BOX 1859 LT . JAMES D. LaRUE ELAINE O. HANSON
BOISE, IDA e RANDALL A. PETERMAN JEFFERY J, VENTRELLA
SE, HO 83704 - WILLIAM J, RUSSELL BRENDA G. MELER
TELEPHONE 208-343-5454 KAYE L. O"RIQRDAN JOHN J, JANIS
RYAN P. ARMBRUSTER WENDY E.D, SMITH?T
TELECOPIER 208-243-5454 DAVID E. COMSTOCHK APEMN, & D.C. BARS ONLY

March 6, 1987

VIA HAND DELIVERY

Mr. Jim Jchnson MAR()B1987

Water Rights Supervisor Q.,AQ,;.-,d Al LA 17 ¢ 7
Department of Water Resources

State of Idaho Department of Water Resources.

450 W. State Street
Boise, ID 83702

Re: Permit No. 33-7089
Dear Jim:

Thank you for your correspondence of March 2, 1987, regarding
the above-referenced permit.

I have enclosed a completed Request for Extension of Time on
the Department of Water Resources’ form, provided by you. Please
note that I have enclosed a number of attachments with the form
which clarify the statements made in support of the request.

As 1 indicated 1in my prior correspondence, my client desires
to close the financing arrangements for this project as rapidly
as possible in order to preserve certain materials prices under
existing bids from suppliers. Consequently, not only is your
previous expedited treatment of my requests on behalf of this
client appreciated, but I also would appreciate a prompt review
of this request. '

Needless to say, if you desire any additional documentation
or information regarding this request, I will provide it to you
as rapidly as possible,

Thank you again for all of your assistance with respect to
this matter.

Very truly yours,

MiokUHUAED o e |

198/ , )
MAR 2.0 ' Scott L. Campbell
SLC:1s i
Enclosures _j
cc: Mr. Donnie R. POPe e

Mr. Matthew Berk



MAR 0 6 1987

STATE OF IDAHQ EASEMENT DmmnmmnofWaa
No. 5300 Resources

THIS INDENTURE, made this 23rd day of February ., 1987,

by and between the STATE OF IDAHO, acting by and through the
State Board of Land Commissioners, hereinafter the Grantor, and
HDI, ASSOCIATES IV, LIMITED PARTNERSHIP of 10394 W. Chatfield
Ave., Suite 108, Littleton, CO 80127, hereinafter the Grantee.

In consideration of the mutual covenants and agreements of
the parties hereto, the Grantor hereby grants to the Grantee an
easement upon, over, and across the lands hereinafter described
and for the purposes and in accord with the provisions herein-
after set forth.

I. PROPERTY DESCRIPTION: The Grantor grants this easement
upon, over, and across the following described lands, situated in
the COUNTY OF CUSTER;

NE1/45Wl1/4, S1/28W1/4, N1/2SEl/4, SW1/4SEl1l/4

of Section 16 and NE1/4SWl1l/4 and N1/2SEl/4 of
Section 15, Township 10 North, Range 25 East,
B.M.

II. PURPOSE. This easement is granted for the following
purpose: Construction, operating, and maintaining a buried 41"
outside diameter penstock for hydroelectric and irrigation pur-
poses. Construction and installation and/or alterations may
commence only after Grantor has approved plans and specifications

submitted by a licensed engineer.

II1I. PEES. Grantee shall pay to the Gran tﬁa one-time fee
el Ts 7
of Three Hundred Dollars ($300). 1In addition, ‘ é%é{ﬂﬁflrct'
a1 MAK 2 0 197
EXHIBIT B



is producing hydroelectric power, the Grantee shall pay to the
Grantor an annual fee based on the following formula:
Annual fee = ANG (annual net generation) x 2 mills (2/10
of a cent) x 11.83% (percentage of the hydroelectric
project on State land and its contributing factor).
WHERE
Annual net generation means the energy output in kilowatt
hours that the Grantee received payment for in the previous
calendar year,
AND
Hydroelectric project means the dam, diversion, penstock,

transmission lines, water storage area, powerhouse, and other

related facilities but does not include any access roads.

The fee formula contained within this provision shall remain
in effect for the term of the power purchase contract that the
Grantee has with a power utility or for the term of the FERC
exemption, whichever expires first. At the expiration of said
contract or exemption or at any time during the contract period
that the power contract is re-negotiated, the Grantor reserves
the right to alter, with due and proper notice to the Grantee,
the fee formula. Any new fee formula shall be based on the then
current Land Board policy governing hydroelectric projects.

IV. REPORTING. The Grantee shall submit to thé Grantor a
verified copy of the annual net generation along with the annual
fee, both of which shall be due and payable on or before
February lst of the following year. If the annual fee is not
paid on or before February 1lst, the Grantolfghall give written
notice of default to the Grantee that if t Z} i
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annual fee and interest thereon, accruing from February lst at
the prevailing interest rate of the Grantor'’s transactions, is
not received within sixty (60) days of notice thereof, the
Grantor may cancel the easement without further notice.

V. ADDITIONAL RIGHTS RESERVED TO THE GRANTOR. The Grantor
expressly reserves the following rights:

A. 0il and gas, geothermal, and all other mineral rights.

B. To grant easements over or leases, permits, or licenses
upon the easement area, provided that such easement, lease,
license, or other use shall not unreasonably interfere with the
Grantee’s use of this easement.

C. The Grantor, its agents, contractors, lessees, permit-
tees, and other authorized individuals and entities may enter
upon and across the easement area to inspect the improvements to
harvest timber and for other lawful uses, so long as such use
does not unreasonably interfere with Grantee’s use of this ease-
ment. Provided however, prior to any timber harvest authoriza-
tion by Grantor, Grantee shall be provided written notice of such
proposed authorization, together with a proposed harvest plan,
Grantee shall be provided with an opportunity to comment on such
proposed harvest plan and present its concerns, if any, to the
Grantor prior to authorization of the timber harvest by the
Grantee.

D, The Grantor will endeavor to notify its agents, con-
tractors, lessees, permittees, and other authorized individuals

and entities of the existence of the easem é%@g right-of-way

D
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for the pipeline, whether above or underground, but shall bear no
liability in the event of failure to so notify.

E, To sell the lands subject to the terms of this easement.

VI. PERFORMANCE. Grantee shall complete construction and
commence operations and the generation of electricity in accord
with the terms herein within three (3) years after the granting
of this easement; otherwise, this easement shall automatically be
extinguished on such date unless an extension is granted by the
Grantor.

VII. MAINTENANCE. Grantee shall bear the sole and complete
responsibility for all improvements (pipeline) constructed upon
the easement.

VIXI. RESPONSIBILITY - HOLD HARMLESS CLAUSE. Grantee shall
indemnify and hold harmless the State of 1daho, the Board, the
Director, the Department, or other State agency, their officers,
agents, contractors, and employees and individuals or entities
authorized to enter upon, over, or across the easement area from
all liabilities, charges, expenses, including without limitation
attorney fees, claims, suits, or losses caused by a negligent or
otherwise wrongful act or omission of Grantee, its assigns, its
agents, operators, employees, or contractors. Grantee shall not
be considered an agent of the Grantor in the construction, opera-
tion, maintenance, or use of the easement area, facilities,
structures, or improvements situated thereon.

Miepge,
gﬁ{@ﬁf
Map ! ﬁ
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IX. ASSIGNMENT,

A, The Grantee shall not sublet all or any part of the
easement or assign or transfer this easement or any interest
therein, except as follows:

(1) Subject to the approval of the Grantor which shall
not be unreasonably delayed or denied, the Grantee may assign
this easement to an assignee who agrees to perform all of
Grantee’s obligations under this agreement,

(ii) The Grantee may mortgage or otherwise create a
security interest in the Grantee’s interest in this easement
to secure indebtedness incurred by the Grantee to finance the
construction of the Project, or to secure the Grantee's
obligations to a third party under a lease to the Grantee of
the improvements constituting the Project in the event that
any or all of the improvements are constructed or acquired by
the third party and leased by it to the Grantee.

X. MORTGAGES. In the event that the Grantee shall mortgage
or otherwise create a security interest in its interest in the
easement as permitted in Article IX and the holder of the
mortgage or security interest (the "Secured Party") shall notify
the Grantor of the creation of such mortgage or security interest
and the name and address for the service of notice upon the
Secured Party, the Grantor hereby agrees for the benefit of the
Secured Party that:

A, Upon serving the Grantee with any}notice of default,

Grantor shall simultaneously serve a copy

notice upon the

H iy &
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Secured Party. No notice to the Grantee shall be effective
unless a copy is also served upon the Secured Party.

B. In the event of any default by the Grantee hereunder or
under the terms of the mortgage or other security interest, the
Secured Party shall at its option have the right to perform any
of the Grantee’s covenants, to cure any defaults by the Grantee,
and/or to exercise any election, option, or right conferred upon
the Grantee by the terms of this easement.

C. The Grantor will not terminate this easement or the
Grantee’s right of possession for any default of the Grantee if
within a period of thirty (30) days after the expiration of the
period of time within which the Grantee might cure said default
under the provisions of this easement, Secured Party cures the
default or causes the default to be cured, or if within a period
of thirty (30) days after the expiration of the period of time
within which the Grantee might commence to eliminate the cause of
such default under the provisions of this easement, the Secured
Party commences to eliminate the cause of such default and
proceeds therewith diligently and with reasonable digpatch.

D. The Grantor will not terminate this easement if the
Secured Party takes possession of the easement qpog_default by
the Grantee under the terms of the mortgage, provided that the
fees due and payable ﬁnder this easement shall continue to be
paid and the other covenants, conditions, and agreements of this
easement on the Grantee’s part to be kept and performed shall

continue to be kept and performed. Secured Mﬁ; shall have a
¥

! @f?&%iw{ﬂ
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period of thirty (30) days after taking possession within which
to commence performance.

E. No right, privilege, or option available to the Grantee
to cancel or terminate this easement shall have been exercised
effectively unless joined in by the Secured Party.

F. No modification or amendment to this easement shall be
effective without the written consent of the Secured Party.

G. Notwithstanding anything to the contrary upon the occur~
rence of an event of default, other than a default in the payment
of money, the Grantor shall take no action to effect a termina-
tion of this easement without first giving to the Secured Party a
reasonable time within which either (i) to obtain possession of
the easement (including possession by a receiver) or {(ii) to
institute, prosecute, and complete foreclosure by proceedings or
otherwise acquire the Grantee’s interest under this easement with
diligence. The Secured Party, upon obtaining possession or
acquiring the Grantee’'s interest under this easement, shall be
required promptly to cure all defaults then reasonably suscepti-
ble of being cured by the Secured Party.

H. In the event of the termination of this easement as a
result of the bankruptcy or insolvency of the Grantee, the
Grantor shall serve upon the Secured Party written notice that
the easement has been terminated. The notice shall include a
statement of any and all sums which would be due under this
easement but for such termination and of all other defaults, if
any, under this easement then known to the G antor. If within
thirty (30) days after Grantor‘’s notice, thggﬁﬁa
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request a new easement, the Grantor shall enter into a new ease-
ment with the Secured Party, or its designee, in accordance with
and upon the following terms and conditions: (1} the new ease-
ment shall be at the reasonable cost of the Grantee; (2} the new
easement shall be effective as of the date of termination of this
easement; (3) the new easement shall be for the same term of this
easement and at its same rent, agreements, terms, covenants, and
conditions; and (4) the new easement shall require the Grantee to
perform any unfulfilled obligation of the Grantee under this
easement which is reasonably susceptible of being performed by
such Grantee. Upon the execution of such new easement, the
Grantee named therein shall pay any and all sums which would at
the time of its execution be due under this easement but for such
termination and shall pay all expenses, including reasonable
attorney fees, court costs, and disbursements incurred by the
Grantor in connection with such default and termination, the
recovery of possession of the easement, and the preparation,
execution, and delivery of the new easement.

XI. BONDS. Grantee shall secure and maintain during the
entire term of this easement, a performance bond in the amount of
Pive Thousand Dollars ($5,000) to guarantee compliance with the
terms herein set forth including without limitation construction,
safety, performance, maintenance, reclamation, and, if required
by the Grantor, the prompt removal of all equipment and improve-

ments from the easement area upon Grantee’s default or extin-

guishment of the easement for any reason.
“Re
i,
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XII. 1INSURANCE. Grantee shall secure and maintain during
the terms of this easement public liability, property damage, and
products liability insurance at least in the sum of Fifty'
Thousand Dollars ($50,000) for injury or death for each occur-
rence; and the aggregate sum of One Hundred Thousand Dollars
($100,000) for injury or death; and in the sum of Fifty Thousand
Dollars ($50,000) for damages to property and products damage
caused by any occupancy, use, operations, or any other activity
upon the easement area carried on by the Grantee, its assigns,
its agents, operators, or contractors. The Grantor shall be an
additional named insured in all instances. A signed, completed
certificate of insurance shall be submitted to the Director of
the Department of Lands prior to execution of this easement.

XIII. WASTE, Grantee shall not commit waste nor allow waste
to be committed upon the easement area. Grantee shall at all
times keep the premises free from abandoned machinery, motor
vehicles, refuse, and other unsightly materials.

XIV. RECLAMATION. Upon relinquishment, termination, or
extinguishment for any reason, Grantee shall reclaim all lands
disturbed by its construction and use of the easement at least
consistent with previous use by the surface owner, including
segregating and protecting topsoil and regrading to approximate
previous contour, If substantial removal of topscil has occurred
as determined by the Grantor, the Grantee shall replace the top-
s0il and revegetate to the extent necessary to minimize erosion.
In the event that Grantee fails to commence and continue reclama—

tion within thirty (30) days after relinquishm éégbgg;nation,
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or extinguishment, the Grantor may declare the performance bond
forfeited and use these monies to reclaim the land and exercise
all other remedies at law in this easement.

XV. REVERSION FOR NON-USE. 1In the event that the easement
hereinabove described is not used for the purpose herein speci-
fied for any five (5) year period, the easement is presumed
abandoned and shall automatically terminate. The Grantor shall
notify the Grantee and the Secured Party in writing of the
termination. The Grantee and the Secured Party shall have thirty
{30) days from the date of notification to reply in writing to
the Grantor to show cause why the easement should be reinstated.
Within sixty (60) days of receipt of the statement to show cause,
the Grantor shall notify the Grantee and the Secured Party in
writing as to the Grantor’s decision concerning reinstatement.
The Grantee or the Secured Party shall have thirty (30) days from
the receipt of the Grantor’s decision to appeal an adverse
decision to the State Board of Land Commissioners.

XVI. RELINQUISHMENT. The Grantee may relinquish this ease-
ment by filing a written relinquishment with the Grantor. Thirty
(30) days thereafter, the Grantee shall be relieved of liability
under this easement except for the continued Obligation to make
payments of all accrued fees; the reclamation of the premises;
and compliance with all other duties and payments of all liabil-
ities required by this easement or by law or regulation which

accrued prior to the filing of the relinquishment.

MICROFILMED
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XVII. COVENANT. It is mutually understood and agreed by the
parties that all of the terms, covenants, conditions, and obliga-
tions in this easement contained are of the essence and shall be
binding upon the heirs, executors, and assigns of this easement.

XVIII. COMPLIANCE WITH APPLICABLE LAWS. All applicable laws
and regulations of the United States and the State of Idaho and
its political subdivisions are incorporated herein by reference,
except as lawfully varied by the contractual terms of this ease-
ment. Grantee shall comply with all such applicable laws and
regulations.

XIX. TERMINATION. Except as provided in paragraphs IV and
VI above, the Grantor may terminate this easement for any
material breach of its terms ninety (90) days after written
notice of default has been given to the Grantee, unless the
breach has been cured to the Grantor’s satisfaction before the
ninety (90) day period has expired.

In the event the Grantor declares a termination of the ease-
ment, thereafter the easement shall be completely and finally
extinguished and all right and title thereto shall automatically
revert to the Grantor or to the record owner of the Grantor’s
interest in the lands subject to this easement; provided that the
Grantee shall remain bound to comply with all duties and liabili-
ties required by this easement or by law which accrued prior to
the date of extinguishment; the Grantee shall quietly and peace-
ably surrender possession of the easement to the Grantor; and the

Grantor may pursue all other remedies at Iaw and in this ease-

ment, “ J!;}if”” i%fﬂ
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XX. TRANSFER OF EASEMENT. Upon relinquishment, termination,
reversion, or extinguishment of this easement for any reason, the
Grantor reserves the right to transfer the easement with improve-
ments to Dry Creek Development, Inc., in accordance with the
water service contract between Grantee and Dry Creek Development,
Inc., a copy of which is attached hereto as Exhibit A. The
Grantor may declare the performance bond forfeited and use these
monies to reclaim the land and exercise all other remedies at law
and in this easement.

NOTICE. All notices, requests, demands, and other communica-
tions hereunder shall be in writing and shall be deemed to have
been duly given when delivered in hand to such party or mailed by
certified or registered mail, postage prepaid, return receipt

requested, addressed:

If to the Grantee: HDI Associates 1V,
Limited Partnership
10394 W. Chatfield Avenue
Suite 108
Littleton, CO 80127

If to the Grantor: birector
Department of Lands
Statehouse
Boise, ID 83720
or in each case to such other address as may be specified in a
written notice delivered in compliance with the foregoing re-

quirenments.

L
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STATE BOARD OF LAND COMMISSIONERS

Countersigned:

Governor o e State of Idaho an
President of the State Board of
Land Commissioners

Director,]Department “o

STATE OF IDAHO )

) s5.
County of Ada )

Oon this 23rd day of February , 1987, before me, a
Notary Public In and for said State, personally appeared CECIL D,
ANDRUS, known to me to be the Governor of the State of Idaho and
President of the State Board of Land Commissioners; PETE T,
CENARRUSA, known to me to be the Secretary of State of the State
of Idaho; and STANLEY F. HAMILTON, known to me to be the Director
of the Department of Lands of the State of Idaho, that executed
the said instrument and acknowledged to me that such State of
Idaho and State Board of Land Commissioners executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and seal on
the day and year last written above.

esiding at Idaho City, ho

Commission Expires _August 25, 1792




HDI ASSOCIATES IV, LIMITED PARTNERSHIP

By: QM Q pcglﬁ_

-

Vice PEGSt-DGMT - HOT THabe  The-
LORPORATE GEMERAL Pactmey ST AsScotAT™s 1V

Colorndo
STATE OF IPAHO )

p» } 88,
County of fg&m )

On this )97 day of cg;:: Lo iy . 1987, before me, a
Rotary Public in and for sdid State, personally appeared
\—TT>LA;3 L2 WYne ¢+ known to me to be the

‘L ur— Y of the said HDI ASSOCIATES IV, LIMITED
PARTNERSHIP, whose name is subscribed to the within and foregoing
i:strument, and acknowledged to me that such Partnership executed

e same,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official seal on the day and year in this certificate first

written above,
Notary Pu'EHc o; %C’a@mda

Residing at /, &/ hr

Commission Expires 2ulfo
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TRANSFER AGREEMENT AND WATER SERVICE CONTRACT

THIS AGREEMENT, Made this _27*“ day of , 1987, between
HDI, Associates IV, Limited Partnership, a‘limited partnership, and
Dry Creek Development, Incorporated, an Idaho corporation;

WITNESSETH:

WHEREAS, HDI, Associates IV, Limited Partnership, has acquired
the rights, permits, licenses, exemptions, and other governmental
authorizations necessary to develop a hydroelectric project which
will utilize waters of Dry Creek, a stream located in Custer and
Butte Counties, Idaho; and

WHEREAS, Dry Creek Development, Inc., constructed a diversion
structure on Dry Creek and an attached concrete canal in 1965, which
improvements are utilized to divert and convey the waters of Dry
Creek for irrigation purposes; and

WHEREAS, Dry Creek Development, Inc., financed the construction
costs of said diversion structure and concrete canal with a loan
obtained from the Farmer's Home Administration, which loan has an
ocutstanding balance of $59,535.82 and is secured by a mortgage
encumbering said diversion structure and concrete canal; and

WHEREAS, Dry Creek Development, Inc,, possesses a right-of-way
(easement) for the construction, operation, and maintenance of said
diversion structure and concrete canal, which was granted by the
Bureau of Land Management on behalf of the fee owner of the real
property, the United States Government; and

WHEREAS, Dry Creek Development, Inc., posseséﬁﬁf?%@tght-of -way

TRy

(easement) for the construction, operation, and m ntena'
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concerete canal, which was granted by the fee owner of the real
property, the State of Idaho, and

WHEREAS, The diversion structure and concrete canal, which
was constructed by Dry Creek Development, Inc., are in need of
substantial repair or complete replacement in order to properly
divert and transport the waters of Dry Creek; and

WHEREAS, HDI, Associates IV, Limited Partnership, desires to
utilize the existing Dry Creek diversion structure and make sub-
stantial improvements thereto as part of its Dry Creek hydroelectric
project; and

WHEREAS, HDI, Associates 1V, Limited Partnership, desires to
construct a buried steel pipeline, which will be connected to the
diversion structure and will convey the waters of Dry Creek for
irrigation and hydroelectric purposes; and

WHEREAS, HDI, Assoclates IV, Limited Partnership, desires to
utilize the tights-of-way (easements), previously granted to Dry
Creek Development, Inc., by the Bureau of Land Management and the
State of Idaho, for the construction, operation, and maintenance of
the diversion structure improvements and the buried steel pipeline;
and

WHEREAS, The Bureau of Land Management has required HDI,
Assoclates IV, Limited Partnership, to cover the existing Dry Creek
concrete canal ag a condition of the assignment of the said right-
of-way (easement) from Dry Creek Development, Inc., to HDI, Associ-
ates IV, Limited Partnership, which condition has been incorporated
as part of the Federal Energy Regulatory Commissio gxemption from

. TS
licensing for the Dry Creek hydroelectric project; ﬁbéa i




WHEREAS, The Farmer’s Home Administration has refused to release
the mortgage encumbering the Dry Creek diversion structure and
concrete canal unless HDI, Associates IV, Limited Partnership, and
Dry Creek Development enter into a water delivery contract, which is
acceptable to the Farmer’s Home Administration:‘and

WHEREAS, Dry Creek Development, Inc., desires to enter into a
vater delivery contract with HDI, Associates IV, Limited Partnership,
vhich is acceptable to the Farmer’s Home Administration; and

WHEREAS, Dry Creek Development, Inc., desires to convey, trans-
fer, and assign to HDI, Associates IV, Limjited Partnership, the
rights-of-way (easements), previously granted to bry Creek Develop-
ment, Inc., by the Bureau of Land Management and the State of Idaho;
and

WHEREAS, Dry Creek Development, Inc., desires to convey the Dry
Creek diversion structure and concrete canal to HDI, Associates 1V,
Limited Partnership;

NOW, THEREFORE, In consideration of the mutual and dependent
stipulations and convenants herein contained, it is hereby mutually
agreed by and between the parties as ‘ollows:

1. Dry Creek Development, Inc., hereby transfers, conveys,
grants, and assigns to HDI, Associates 1V, Limited Partnership, and
its successors in interest, all of its right, title, and interest in
the Dry Creek diversion structure and concrete canal owned by Dty.
Creek Development, Inc., and the rights-of-way (easements) for said
structures, previously granted to Dry Creek Development, Inc., by the

Bureau of Land Management and the State of Idaho.ffgr which HDI,
y e : h@- :




Assoclates IV, Limited Partnership, agrees to pay Dry Creek Develop-
ment, Inc., $1.00 (one dollar) U.S. currency and other valuable
consideration, which consideration is hereby acknowledged by the
parties.

2. HDI, Associates IV, Limited Partnership, agrees to con-
struct, operate, and maintain improvements to the Dry Creek diversion
structure and a buried steel pipeline, which will convey the waters
of Dry Creek to a discharge point in Wet Creek, after the waters have
been used to generate hydroelectric power.

3. BDI, Assocliates IV, Limited Partnership, agrees to convey
the waters of Dry Creek through the transferred diversion structure
and buried steel pipeline and discharge said waters into Wet Creask
from March 15 through November 15 of each year, so that said waters
can be used for irrigation purposes by the shareholders of Dry Creek
Development, Inc. This obligation shall commence only after the
construction of the buried steel pipeline is complete. Prior to that
event, HDI, Associates IV, Limited Partnership, agrees to convey the
waters of Dry Creek through the transferred diversion structure and
concrete canal, and discharge said waters into Wet Creek from
March 15, 1987, until the buried steel pipeline is operational.

4. Dry Creek Development, Inc., in exchange for the water
delivery described above in paragraph 3, agrees to pay a water
delivery fee, payable on or before March 1 of each year. The fee
shall be $%$13,515.00 for each of the years 1987-1990. The total water
delivery fees shall not exceed the total of $59,535.82 plus any

accrued interest owed to the Farmer’s Home Administration by Dry

Creek Development, Inc., The water delivery feeMQﬁ’.} shall be in
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the amount of the balance of the Farmer’s Home Administration loan
and shall be payable on or before January 1, 1991. In lieu of
payment of such water delivery fees to HDI, Associates IV, Limited
Partnership, such payments shall be made to the Farmer’s Home
Administration in said amounts to be applied as payments on said loan
and upon receipt thereof by Farmer’'s Home Administration shall
constitute satisfaction of the payment of water delivery fees
hereunder to the extent of such payment amount. After the Farmer's
Home Administration loan has been fully repaid, no further water
delivery fees shall be required.

5. Dry Creek Development, Inc., agrees that HDI, Associates IV,
Limited Partnership, shall have the right to terminate the delivery
of water through the transferred diversion structure and concrete
canal or the buried steel pipeline to the discharge point in Wet
Creek, for the irrigation use of Dry Creek Development, Inc., or its
shareholders, if the water delivery fees are not paid in the manner
and in the amounts specified in paragraph 4 above.

6. Dry Creek Development, Inc., also agrees and consents to the
assignment to the Parmer’s Home Administration by BDI, Assoclates 1V,
Limited Partnership, of the rights of termination, contained in
paragraph 5 of this contract, and of the water delivery fees,
described in paragraph 4 of this contract.

7. Dry Creek Development, Inc., retains no responsibility
or liability pertaining to the fencing which borders the sides of
the concrete canal.

8. HDI, Associates IV, Limited Partnership, agrees to

e 3 frh at

continue to discharge water into Wet Creek from _ﬁﬁf?%?i%ough
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November 15 of each year during periods when the power-generating
facilities are not in operation. This provision is subject to the
water delivery fee payment requirements contained in paragraphs 4,
S, and 6 above.

9. Dry Creek Development, Inc., agrees and consents that HDI,
Associates 1V, Limited Partnership, may assign this agreement, as a
collateral assignment, to a financial institution of its choice, for
the purposes of financing the development costs of this project.

10. HDI, Associates IV, Limited Partnership, agrees that all
right, title, and interest in the rights-of-way (easements) and
the diversion structure, herein granted, conveyed, and trans-
ferred to it by Dry Creek Development, Inc., together with the
buried steel pipeline to be constructed by HDI, Associates 1V,
Limited Partnership, shall automatically revert and vest in Dry
Creek Development, Inc., if HDI, Associates IV, Limited Partner-
ship, provides Dry Creek Development, Inc., with express written
notice that it has permanently abandoned the Dry Creek hydro-
electric project. In no event shall such reversion occur prior
to the full repayment of the Farmer’s Home Administration Loan as
described in paragraphs 4 through 6 above.

IN WITNESS WHEREOF, The parties hereto have caused this Agree-

ment to be executed the day and year first above written.

HDI, ASSOCIATES IV, LIMITED PARTNERSHIP
By HDI-Idaheo, Inc., General Partner

oy Eoene R (ger

Donnle R. Pope, vice President

MR kiE
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DRY CREEK DEVELOPMENT, INC.
BOARD OF DIRECTORS

A [

W iam Stauffer, ﬁresldght/

Roiert Amy, Vice aresident

mlen Mays, Boa embe

eorge W e, Board Member
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WAR 0 6 1987

Department of Water Resources

GRANT OF EASEMENT

~KNOW ALL MEN BY THESE PRESENTS, That Robert Amy and Judith E.
Amy, husband and wife, hereinafter referred to as the "Grantors,"”
for valuable consideration, the receipt of which is hereby
acknowledged, do hereby grant, bargain, sell, transfer and convey
to HDI Associates IV, Limited Partnership, of 10394 West
Chatfield Avenue, Suite 108, Littleton, Colorado, 80127, herein-
after referred to as "Grantee," and its successors and assigns a
perpetual and exclusive easement over, across, and under those
certain parcels of real property owned by Grantors and more
particularly described on Exhibit A attached hereto and by this
reference made a part hereof, for the construction, location, and
operation of electrical power lines and a road for motor vehicles
and all necessary or desirable appurtenances, including towers,
poles, props, guys and other supports and incidental equipment,
including the right to clear said easement and keep the same
clear of brush, trees, timber and structures; the right to clear
and cut away all trees outside of said easement which might
endanger said electric lines; the right to construct, operate and
maintain said electric lines and appurtenances; the right in the
future to reconstruct said line and road or to remove the same

and install a new line or road énd all necessary or desirable
wires, poles, structures and appurtenances thefﬁffﬁ%?
wi‘%%ﬁgﬂlufﬂ
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Together with the right of ingress and egress over the real
property subject to this easement for the purposes of con-
structing, reconstructing, stringing new wires or maintaining and
removing such lines and appurtenances, and ingress and egress to
real properties owned by Grantee and exercising all other rights
hereby granted and rights incidental thereto.

Grantors, by execution hereof, agree that neither they nor
their heirs, successors or assigns shall erect or place any
building or structure within the boundaries of said easement nor
shall they bring or permit to be brought any equipment or
material of any kind or nature within fifteen (15) feet of any of
Grantees electrical lines.

Grantors represent and warrant to Grantee that:

(i) Grantors are the sole and the exclusive owners of

fee title to the real property herein described;
and

(1i) No other person or entity has any right, title,

claim or interest (including a security interest)
in, against or to the said real property which
would be prior to the interest of Grantee created
by this instrument or to the extent any security
interest exists as of the date of this instrument
Grantors do hereby covenant and agree to promptly
obtain a release of same as to the interests
herein conveyed.

Grantors acknowledge that this easement is perpetual and that
Grantors retain no right to terminate this easement under any
circumstances. Grantors covenant that Grantee shall, in perpetu-
ity, peaceably and quietly have, hold and enjoy this easement

b
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free of interference from Grantors or those claiming by, through
or under Grantors.

Grantors and Grantee expressly agree that Grantee has the
right from time to time, without notice to or further consent
from Grantors, to improve, alter, maintain, repair, replace or
demolish any and all facilities and improvements on the real
property described herein and that title to all facilities and
improvements, and all equipment, fixtures and personal property
at any time Kkept or placed by Grantee on the said real property
shall at all times be vested in Grantee.

In the event of damage to or destruction of any improvements
on the said real property described herein, Grantee shall be
entitled to the full amount of any insurance proceeds on account
of such damage or destruction. In the case of any taking of all
or any part of the real property described herein, or any
interest therein, or right thereto, as a result of the exercise
of the right of condemnation or eminent domain, or conveyance in
lieu thereof, Grantee shall be entitled to any and all awards on
account of such taking or conveyance to the full extent of
Grantee'’s interest in the said real property.

Nothing contained in this easement shall be construed to
limit or otherwise restrict Grantee's right, without the need for

any consent or approval by Grantors, t.;ﬂFﬁnE any mortgage, deed

T O
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of trust, security interest or other lien on its interest in the
subject real property created by this instrument, and the holder
of any such mortgage, deed of trust, security interest or other
lien, and any other person or entity acquiring the interest of
Grantee, whether by foreclosure or conveyance in lieu thereof, or
by assignment from Grantee or any successor in interest of
Grantee, shall be entitled to succeed to the interest of Grantee
in the real property described herein and the benefits of this
easement, without any interference by Grantors. Grantee, and
each of 1its successors and assigns, shall have the unrestricted
right to assign all or any portion of its interest created by
this instrument.

Grantors retain the right to use the real property subject to
this easement for any purpose not inconsistent with the rights
herein granted including, without 1limitation, the right to use
the said real property for cattle grazing and utilize the roadway
thereon for ingress and egress.

This easement shall constitute a covenant running with the
land and shall be binding upon the Grantors and their successors
and assigns and inure to the benefit of the Grantee and its

successors and assigns.
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IN WITNESS WHEREOF Grantors have executed this Grant of
Easement this giéﬁfday of 987.

Robert Amy
JudUh E. Anmy -
STATE OF IDAHO

)
) s8.
County of W )

on this /3% day o 7 1987, before me, the

undersigned, a Notary Public in and“for said State, personally
appeared ROBERT AMY and JUDITH E. AMY, known to me to be the
persons whose names are subscribed to the within instrument, and
acknowledged to me that they executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my

official seal the day and year first above written.

ary Public zzr I z
esiding at: s &
My commission expires:figgs;gg;L
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EXHIBIT A

A portion of the N 1/2 8w 1,4, N 1,2 SE 174, SE 1/4 SE 1/4 of
Section 36, Township 10 North, Range 26 East, Boise Meridian, in
BUTTE COUNTY, as described below:

A strip of land one hundred (100.00) feet in width, being fifty
(50.00) feet on each side of the following described survey line:

Commencing at the West one-quarter (1/4) corner of Section 36,
Township 10 North, Range 26 East, B.M., thence East, 50.00 feet to
a point, said point being the REAL POINT OF BEGINNING;

thence south, 600.00 feet;

thence East, 450.00 feet;

thence South 80°30’ East, 1,230.00 feet; ‘

thence South 76°30’ East, 3,615.00 feet to a point on the East
section line of said Section 36, said peoint being 985.00 feet
North of the SE corner of said Section 36, said point being the
point of terminus of said survey line, the above described area
containing 13.53 acres, more or less.
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SPECIAL USE EASEMENT AND WATER DISTRIBUTION Uepartment of Water Resources
AND CONTAINMENT AGREEMENT

KNOW ALL MEN BY THESE PRESENTS, that ALAN J. AMY and
AFTON LOUISE AMY, husband and wife, hereinafter referred to as the
"Grantors," for valuable consideration, the receipt of which is
hereby acknowledged, do hereby grant, bargain, sell, transfer, and
convey to HDI ASSOCIATES IV, LIMITED PARTNERSHIP, an Idaho limited
partnership, of 10394 West Chatfield Avenue, Suite 108, Littleton,
Colorado 80127, hereinafter referred to "Grantee," and its succes-
sors and assigns forever: (a) a perpetual and exclusive easement
to discharge water onto, over, through, and across that certain
real property owned by Grantors and particularly described on
Exhibit A attached hereto and by this reference made a part hereof;
and (b) a perpetual easement to enter upon said real property for
the purpose of the erection, location, and maintenance of such
water dissipation and absorption facilities as are more fully
described hereinafter, all being subject to the limitations herein-
after set forth.

It is understood and agreed that Grantee has purchased or has
agreed to purchase from Grantors real property adjacent to the real
property described on Exhibit A hereto for the purpose of the
location and operation of a hydroelectric facility including water

flow velocity dissipation structures, and Grantee may discharge

ade
therefrom water, in such amounts as are mutually agreeable to
buot net less Lhan 70 cfs J/d
Grantors and Grantee,ponto the real property described on Exhibit A
hereto, primarily during the nonirrigation season, defined herein
Ao Emm s i
as the periocd commencing approximately GE-t.:;:.l::afl_‘}_= d terminating 4

agz

on March 31 of each year; provided, however, that¥

SPECIAL USE EASEMENT AND WATER
DISTRIBUTION AND CONTAINMENT AGREEMENT - 1
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discharged onto the real property described on Exhibit A in such
amounts and at such additional times as is mutually agreeable to
the Grantors and Grantee. The water discharged from the Grantee’'s
hydroelectric facility onto the Grantors' real property described
on Exhibit A hereto will be distributed by means of diversion
structures, ditches, dikes, shallow ponds, berms, and levees.

Grantors, by execution hereof, do hereby forever release and
discharge the Grantee, its successors and assigns from all causes
of action, damages, claims, and demands whatsoever, in law or in
equity, that Grantors now have or may have against Grantee by
reason of the discharge, release, and emptying of waters from the
hydroelectric facility of Grantee, resulting in such waters flowing
onto and across Grantors’ land, described on Exhibit A hereto, or
any adjoining lands owned by Grantors. Grantors do further release
and discharge Grantee, its successors and assigns, and Grantee's
employees, officers, or agents, from all claims arising by reason
of any other acts of whatsoever kind of Grantee, directly or in-
directly relating to the operation by Grantee of such hydroelectric
facility, except for negligent acts of Grantee's employees, agents,
or officers which result in harm, damage, or injury to Grantors’
real property, livestock, or other personal property.

Grantors acknowledge that the Grantee’s right and authority to
operate its hydroelectric facility is conditioned on surface runoff
water from Grantors’ real property, which may result from the water
discharge from the hydroelectric facility, not entering Wet Creek

at any time during the nonirrigation season, and the Grantors and

HICROFILMED
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the Grantee anticipate that the real property described on Ex-
hibit A hereto shall fully absorb and accommodate the entire flow
of water discharged from the Grantee’s hydroelectric facility, and
that no portion of such discharged water shall flow or seep into
Wet Creek during such nonirrigation season.

In the event that Grantee determines that any portion of surface
runoff water from Grantors' real property, which may result from the
water discharge from the hydroelectric facility, may flow or seep
into Wet Creek during the nonirrigation season, the easement rights
of Grantee hereby created shall include the right of Grantee to
enter upon the real property described on Exhibit A, attached here-
to, and erect, locate, and thereafter maintain such water dissipa-
tion and absorption facilities as are reasonably necessary to
prevent such surface runoff water from entering Wet Creek including,
without limitation, pumping water to higher elevations on Grantors’
real property, the installation of gubterransean,pecrfocated—pipe- é%;;;i
lines—for—the—injection of all -or any - portion of such-discharged
watorinto—the_subterranean aguifer. Grantee shall bear the full

expense of the installation and maintenance costs of any such water
dissipation and absorption facilities and all of such facilities
shall be constructed only after approval of and under the supervi-
sion of Grantors, and in consultation with the Soil Conservation
Service. Grantors shall not unreasonably withhold such approval and
shall not impose unreasonable requirements for such construction;
and such requirements shall not, in any event, exceed Soil Conserva-

tion Service specifications. No excavation work of any nature will
L
MICROFILMED
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be performed on Grantors’ real property without prior notice to
Grantors and prior approval of same by Grantors.

Grantors are not prohibited from conveying the water discharged
from the Grantee’s hydro facility onto the Grantors’ real property
described on Exhibit A hereto to other lands, so long as surface
runoff from such water does not flow into Wet Creek.

Grantee'’s employees, officers, or agents will have no authority
to permit the removal of water from Grantors’ property after it has
been discharged from the hydroelectric facility onto the property.

Grantors represent and warrant to Grantee that:

(i) Grantors are the sole and the exclusive owners of fee
title to the real property described; and

{(ii) No other person or entity has any right, title, claim,
or interest (including a security interest) in,
against, or to the said real property which would be
prior to the interest of Grantee created by this in-
strument or to the extent any security interest exists
as of the date of this instrument Grantors do hereby
covenant and agree to promptly obtain a release of same
as to the interests herein conveyed.

AND CRANTHSES Gl
Grantorsﬂacknowledge that this easement is perpetual, and 44%&22.
LY

that the Grantor'g:fefaeiﬁugi;iightf to terminate this easement. ‘é 4
Grantors covenant that Grantee shall, in perpetuity, peaceably ;57 ‘
and quietly have, hold, and enjoy this easement free of inter-
ference from Grantors or those claiming by, through, or under
Grantors.

Nothing contained in this easement shall be construed to
limit or otherwise restrict Grantee’s right, without the need for
any consent or approval by Grantors, to grant any mortgage, deed
of trust, security interest, or other lien on its interest in the
subject real property created by this instrumenmind the holder

CROFILAIED
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of any such mortgage, deed of trust, security interest, or other
lien, and any other person or entity acquiring the interest of
Grantee, whether by foreclosure or conveyance in lieu thereof, or
by assignment from Grantee or any successor in interest of
Grantee, shall be entitled to succeed to the interest of Grantee
in the real property described herein and the benefits of this
easement, without any interference by Grantors. Grantee, and
each of its successors and assigns, shall have the unrestricted
right to assign all or any portion of its interest created by

this instrument.

This easement shall constitute a covenant running with the @ ¥4
AnvD CRANTEES 2 ]
land and shall be binding upon the Grantors and their successors LAt
(%ggkrraﬁs ¢ Lo
and assigns and inure to the benefit of t eAGranteasand s therr c

zza.

successors and assigns.

IN WITNESS WHEREQF Grantors and Grantee have executed this

easement agreement this 52 day of gégégﬁ . 1987.

Grantors:
an J. Am
l ﬁfrﬂ/
Aftod Loulse ARy (| //
Grantee:

HDI ASSOCIATES IV, LIMITED PARTNERSHIP
By HDI, Idaho, Inc., General Partner

SPECIAL USE EASEMENT AND WATER MAR 2 0 198/
PISTRIBUTION AND CONTAINMENT AGREEMENT - 5



STATE OF IDAHO )
) ss.
County of fq/‘ )
On this 4/ day of /5244 . 1987, before me, a

Notary Public in and for said State, personally appeared ALAN J,
AMY and AFTON LOUISE AMY, husband and wife, known to me to be the
persons whose names are subscribed to the within instrument, and
acknowledged to me that they executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my

official seal the day and year first above written.

My commiSsion expires /7, Z Jfme

Colpcad
STATE OF IPEHO

County of :nggiﬁphj
On _Ehﬁm.a:u zgfd , 1987, before me, (Lhatlas ‘)L{erseﬂ ¢
A

a notary public in and for said county and state, personally

appeared :T)hwaﬁp (2- (zmc‘ . known or identified to
'\
me to be the \Jice resdest of the corporation that

)
} ss.
)

executed the instrument or the person who executed the instrument
on behalf of said corporation, and acknowledged to me that such
corporation executed the same, which corporation is known or
identified to me to be the general partner in the limited part-

nership of HDI Associates IV, Limited Partnership, and the

fv?iﬂ'i?!?ﬁléﬁfﬂ |
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partner or one of the partners who subscribed said limited part-
nership name to the foregoing instrument, and acknowledged to me
that he executed the same in said limited partnership named.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed

my official seal the day and year in this certificate first above

Noéary Pu%é[!c éor g@/nﬂlg
Residing at ;oa%# o Chatbleld  Lixtteton ,CO g0127
Commission Expires /[0

written,

SPECIAL USE EASEMENT AND WATER
DISTRIBUTION AND CONTAINMENT AGREEMENT - 7



EXHIBIT A

A tract of land located in Township 10 North, Range 26
E.B.M., Butte County, Idaho described as follows:

Section 36:

All of the North one-half (N 1/2) except a tract
more particularly described as follows: commencing
at the Southwest corner of the Northwest quarter of
said Section 36 thence due North 1,500 feet, thence
due East 240 feet, thence due South 1,500 feet,
thence due West 240 feet to the point of beginning.

HiZROF e
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WARRANTY DEED

For Value Received Alan J. Amy and Afton Louise Amy,MARGG]‘%7

Q}f% husband and wife,

the grantorg , do hereby grant, bargain, sell and convey unto

HDI Associates IV, Limited Partnership,

the grantee , whose current address i8, 10394 West Chatfield Avenue, Suite 108

the following described premises, to-wit: Littleton, Coloradc 80127

A tract of land located in Township 10 North, Range 26 E.B. M.,
Butte County, Idaho described as follows:

Section 36: Commencing at the Southwest corner of the Northwest
quarter of said Section 36 thence due North 1,500
feet, thence due East 240 feet, thence due South 1,500
feet, thence due West 240 feet to the point of beginning.

Excepting and reserving unto the Grantor an easement and right of way
twenty (20) feet in width for the construction, maintenance and
operation of an irrigation ditch or irrigation pipeline over, under
or across such portion of the herein described real property as is
mutually agreeable to Grantor and Grantee, proposed to be located
approximately one thousand (1,000) feet north of the southwest

corner of the North West guarter of Section 36, Township 10 North,
Range 26 East, B.M., Butte County, Idaho; PROVIDED, HOWEVER, that
such ditch or pipeline shall be constructed, located and operated
only if it does not unreasonably interfere with the use and operation

of a hydroelectric generating facility by Grantee on the real
property described herein.

Grantee by acceptance hereof agrees that the real property described
herein shall be fenced around the perimeter thereof at Grantee's
expense and that no residential structure shall be constructed on

or located on the said real property described herein.

TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee |,
its heixscand assigns forever. And the said Grantors do hereby covenant to and

with the said Grantee , that they are the ownerg in fee simple of sald pre; sa:ct
premises are {ree from all incombrances i :ﬁi
i

W

MAR 20 198! i
and that they will warrant and defend the same from all lawful elaims whatsoever p
Dated: February dz » 1987,

7=~

Department of Water Regources

[
STATE OF IDABOC, COUNTY OF STATE OF 1DAHO. CNUINTY OF RUTTR V‘
O thig ¢ day of Fek , 187, I bereby certify that this instrument was filed for record at
before me, & nolary public in and {or said State, personally the request of ATAN J. AMY
appeared
Alan J. Amy and Afton Louise Amy, at 30 minutes past 3 o'clockP, m,,
this 11 day of FEBRUARY '

19 87, in my office,

De t page
known to me to be the persong who g@ nameg ar
subscribed to the within Instrument, and acknowledged to

and duly recorded in

fer |
me that the executed the same, 7 /’ Ex-Officlo Re.c'aqler )
Notary Public K\h*%aaf (/,;—\
esiding at . moore. | Tdaho Fees$ 2.00 pd U’M‘
Comm. Expires ¢, £, fomau Mail to: ALAN J, AMY

LTS/ ON INTKNEISNK ~¢£7/

arranty Deed £0%.A ‘EXHIBIT C ) Printed and For £21¢ By Bymz-York Company. Rni, +



te of idaho

@
PARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. Stote Street, Boise, Idaho

CECIL D. ANDRUS ' : Mailing address:

Governor : ‘ Statehouse
S . : Boise, Idaho 83720
A. KENNETH DUNN - ' (208) 334-4440

Director

March 2, 1987
RE: Permit No. 33-7089

Scott L. Campbell
ETam, Burke & Boyd
P.0. Box 1559
Boise, ID 83701

Dear Scott:

Per your request of 2/20/87.regarding the above referenced permit, Dry Creek
Hydroelectric Project, I have reviewed the file and offer the following:

1. Normally the Department would request that the permit holders
not submit requests for extension of time prior to 60 days
before proof is due, or in this case October 1, 1987. The reason
for this is because the time allowed for extending the beneficial
use date is Timited to 5 years or less. If the Department were
to grant an extension for 5 years, the new beneficial use date
would be related to the date on which the extension was approved.
In other words, if the Department approved the extension request
on 3/15/87, the new beneficial use date would be set at 3/15/92.
Since in most cases it is to the permit holder's advantage to
be allowed the maximum period to develop, it isn't normally
logical to submit the request for extension until the Depart-
ment asks for it.

2. The above consideration may not be a factor in your situation,
however, because you had stated that the project was hopefu]ly
going to be in operation near the original beneficial §se dds HLMEB
date and that you only needed a one year extension. T [ %-j
being the case, [ do not see much risk in submitting the -
extension request early. However, I would caution you nogypnR %()1ﬂdf :
to short yourself in case you need additional time in the even ;
of unforeseen delays. ' i

My recommendation would be to request the full 5 years' extension. You B
can always submit proof of beneficial use early, so I donli see-any '
problems on this matter.




Scott Campbell
March 2, 1987
Page 2

Enclosed is the Request for Extension of Time form with instructions. If
you have any questions, please let me know.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JJd:sc

Enclosures
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ELAM BURKE Y LAUREL E,ELAM (IBBB-1974) MELVILLE W. FISHER T
? AND BO D CARL A. BURKE [1898-196i)  WILLIAM G, DRYDEN
RL P R
ATTORNEYS AND COUNSELORS AT LAW gé‘rén JB:OL‘E ;DE$EH‘JS:W:(L%3::QSHALL
J. RAY DURTSCH) KENNETH M, SEBBY
M. ALLYN DINGEL, JR, TRUDY HANSON FQUSER
?‘“11’ R JACK 5. GUORDING D. ALAN ROFOED
il JOHN MAGEL SCOTT L. CAMPBELL
FIRST INTERSTATE BUILD%I% é T DAVID B, LINCOLN BOBEB! KILLIAN DOMINICK
7202 WEST IDANHO B *‘ (-"_ W;;_;w.; RIDCIHARTD c. MELI._ON&JF!. W. DALLAS BURKHALTER
! ROBERT M. TYLER, JR. ALaN CONILOGUE
FPOST OFFICE BOX ISSO \%‘ JAMES D, LARUE ELAINE D. MANSON
OISE : RANDALL A. PETERMAN JEFFERY ). VENTRELLA
BOISE, IDAHO 83701 . ‘__) w ; WILLIAM J. RUSSELL BRENDA G. MEIER
TELEPHONE 208-343-54S4 - FEB 2 0 188!7 KAYE L. O'RIGRDAN JOHN J. JANIS
RYAN P. ARMBRUSTER WENDY E.O. SMITH"
TELECOPIER 208-343-54549 DAVID E. COMSTOCK *PEMN, & D.C. BARS ONLY

ces
Department of Yater Resour February 20, 1987

VIA HAND DELIVERY

Mr. Jim Johnson

Water Rights Supervisor
Department of Water Resources
State of Idaho

450 W. State Street

Boise, ID 83702

Re: Water Permit No. 33-7089/Dry Creek Hydroelectric
Project

Dear Jim:

Thank you for your correspondence, dated February 18, 1987,
addressed to HDI Associates IV, Limited Partnership, wherein you
have indicated that the assignment of permits for the Dry Creek
hydroelectric project have been processed by the Department.

I am now writing concerning Water Permit No. 33-7089., As you
will note from a review of the conditions of the permit, subsec-
tion 1.B. of the conditions requires that proof of instructions
of works and application of water to beneficial use must be sub-
mitted on or before October 1, 1987. I have been requested by
HDI Associates IV, Limited Partnership, to request an extension
of time te satisfy this conditicn of the permit. This reguest is
made pursuant to Idaho Code section 42-204(1) and (5).

As I believe you are aware, the FERC exemption for the Dry
Creek hydroelectric project was not issued wuntil February 28,
1986. Because of this substantial delay, the project construc-
tion and financial approval have been unavoidably delayed. While
our client hopes to have the project completed by October 1,
1987, additional delays regarding delivery of turbines and gen-
erating equipment may prevent compliance with the October 1,
1987, date.

G TR
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Mr. Jim Johnson
February 20, 1987
Page Two

Accordingly, we believe that a one-year extension of time for
proof of completion of construction of the works and application
of the water to beneficial use would be appropriate.

1 appreciate your consideration of this request.

Very truly yours,

ELAM, BURKE AND BOYD

Scott L. Campbell

SLC:1s
cc: Mr. Donnie R, Pope
Mr. Matthew Berk

WiCROF mEﬂ
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PARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, 1daho

CECIL D. ANDRUS ‘ Mailing address:
Govemor . ‘ _ ‘ Statehouse
Boise, {daho 83720
A KENNETHDUNN - (208) 334-4440
Director :

February 18, 1987
RE: Permit Nos. 33-7089/7154/7181

HDI Associates IV
10394 W. Chatfield Ave., #108
Littleton, CO 80127

Dear Parmit Holder:

This office acknowledges receipt of the Assignment of the above referenced -
permits to you.

Enclosed for your records are copies of the perm1ts.. Be sure to note the special
conditions of approval on the fourth pages that identify requ1rements necessary
for developing the permits into licensed water rights.

[f you have any questions on this matter, please feel free to contact us.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

Jisc o 7 :
Enclosures 0 .
cc:  Scott Campbell . Mﬁ:ﬁ@gﬂ%fﬂ !
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_b Part1a1 Assignment?

. "No ass1gnment" condition on permit? NO

©« o

Permit No. B3~ 708‘? '

33-781
S ASSIGNMENT,REVIEN CHECK LIST - 33~ 7S ‘-P

S1gnature of Perrmt Hcﬂder‘? Jes

sf‘,NQtaY‘y? L{es .'

FuH Ass1gnment? es -

Conmencement of Works received? - N/A_
a. - Commencement. of works requested? .
b.. _.Show Cause QOrder drafted & sent?

c. Cancellation necessary? |

. Affidavit of residency required? - '\.{es - V_Zec‘c\

~ Extension granted due to’ ht1gat1on'?
._"_,(If yes, commencement of works is not required.)

. 'Type permit summary shé. | | %\’\O'“"'\a' -
Coding sheeV : | 3 \/.\Q.V‘*lcs._.__;-
Acknowledgement letter type. - | = 1 () _

. Copy to region, e St Coupronll

N

e \vo -\ G- —

i
o
!
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: . LAUREL E.ELAM (1888 -1974) MELVILLE W. FISHER I
ELAM, BURKE aNnp BOYD CARL A, BURKE (16981081 wiLLIAM G DRYBEN
. : CARL P, BURKE .
ATTORNEYS AND COUNSELORS AT LAw cerem L aors D X ALL .
J. RAY DURTSCHI KENNETH M. SEBBY
M. ALLYN DINGEL, JR, TRUDY HANSON FOUSER
. JACK S. GJORDING D, ALAN KOFOED
) JOHN MAGEL - SCOTT L. CAMPBELL
FIRST INTERSTATE BUILDING . DAVID B. LINCOLN BOBBI KILLIAN DOMINICK
702 WEST (DAHO ) : RICHARD C. MELLON, JR. W. DALLAS BURKHALTER
ROBERT M. TYLER, JR. ALAN CONILOGUE
POST OFFICE BOX IS5D JAMES 0, LaRUE ELAINE D, HANSOMN
- . ©° RANDALL A. PETERMARN JEFFERY J. VENTRELLA
BOISE, IDAHO 8370) . WILLIAM J. RUSSELL BRENDA G. MEIER
 TELEPHONE 208-343-%454 KAYE L, O'RIORDAN JOHN J. JANIS
. - - RAYAN P, ARMBRUSTER WENDY E.0. SMITH*
. :TELEC:‘C_)PIE_‘R,%Qg*?fa‘S‘lS'd- .o . BAVID E. COMSTOCK EPENN. B B.C; DARS ONLY
February 3, 1987 Hv
. X .A
| a
s VIA HAND DEL IVERY
Mr. Jim Johnson B FEB O3 1987

Senior Water Rights Analyst

Department of Water Resources _ “/A}rff‘ffgﬁuédfﬂ
450 West State Department of Water Resource:

Boise, ID 83720 - '

Re: Dry Creek Hydroelectric Project
Permits Nos. 33-7089%, 33-7181, and 33-7154

Dear Jim:

I have enclosed a set of executed originals and a set of
copies of the <following documents regarding the above-~referenced
water permits: : ‘

Affidavit for Water Rights to be Used for Power Purposes;

Certlflcate of Limited Partnershlp, Secretary of State,

State of Idaho,
Lﬁgf/ Assignment of Permit forms executed by Rick Stauffer,
dba D & D Stauffer, and Coleen Stauffer, his wife; and
p//// Assignment of Permit forms executed by Rob Stauffer,
dba D & D Stauffer, and Pennie Stauffer, his wife.

I I believe that these documents satisfy the requirements of

\“1Idaho Code sections 42-207 and 42-206. 1If this is not the case,

O please notify me as soon as possible, and I will provide any
additional documentation which is required by the Department.

If the documentation which I have presented does satisfy the
Department’s requirements with respect to assignment of the water
permite referred to above, please 'stamp the copies of the docu-
ments which I have enclosed and return them to me in the enclosed

self-addressed, stamped envelope. I would also appreciate a short
$xﬂ“ (’cover letter indicating that the Department has reviewed and
Q,ﬁr‘ ~approved the assignment of these water permits.

L“
-



Mr. Jim Johnson

February 3, 1987 : | ’ -
-Page- Two

The loan agreements and other necessary documentation for bank
‘financing of the construction of the project will hopefully be
completed within the next ten days. Consequently, it will be
necessary to finalize the assignment of permits aspect of this
transaction prior to that time.: Therefore, any special attention
that you can devote to this assignment process would be greatly
. appreciated. 4

~ Thank you for your anticipated cooperation. If you have any
]hquestions, please do not hesitate to contact me.

Very truly yours,

ELAM, BURKE AND BOYD

Scott L. Caﬁpbell

s SLC:ls

. Enclosures
cc: Mr. Donnie R. Pope
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. UNEITED STATES OF AMERICA
PEDERAL ENERGY REGULATORY COMMISSION )
. P . - Should the Applicant contest any terms or conditions that were
D & D Stauffer, Inef } Project No. 2134-000 propesed by Federal or State agencies in their letters of comment
as being outside the scope of Article 2, the Commission shall
determine whether the disputed terms or conditions are outside

ORDER GRANTIRG HMNIMHnOZmeOI LICENSING FOR ;
A CONDUIT HYDROELECTRIC PROJECT the scope of Article 2.
s {Issued February 28, 1986) . Baged on the terms and conditions required by Fedéral and State
e - . . fish and wildlife agencies, the environmental infermation in the
The Applicant 1/ filed an application for exemption from all application for exemption, other public comments, and staff's
wﬂ vanmom mnnnun mewsm.mmnmwmw Power Act vcnmcmnﬁ to 18 C.F.R, independent analysis, issuance of this order is not a major
. art ubpart I ( ) implementing Section 30 of the Federal Federal action significantly affecting the quality of the human
Power Act (Act) for a project as described in the attached public m:cwno:ao:ﬂ.W\

noticae.
The Director orders:

Notice of the application was published and comments were
requested from interested Federal and State agencies including (A} Dry Creek Project No. 9134 as described and designated

the U.5. Fish and Wildlife Service and the State Fish and Wildlife in D s D Stauffer, Inc.'s application filed on April 26, 1985, is
bnmanMw bnw comments, vn@nmmnm msm motions to w:nmn<mao ndmn - exempted from all of the requirements of Part I of the Federal

were filed have been considered. HNo agency has any objection . Power Act, including llcensing, subject to the standard articles
relevant to issuance of this mxmavﬁmms. , g in §4.94 of the Commission's regulations attached hereto as Form

: P - -1 B C.F.R. §4. 1985).
Standard Article 2, included in this exemption, requires E-l, 1 §4.94 ( ]

o@abwmm:nm.tmn: any terms and no:aHnHOdm that Federal or State (B) This order is issued under authority delegated to the

o ~fish and wildlife agencies have determined appropriate to prevent Director and is final unless appesaled to the Commission under
loss of, or damage to, fish and wildlife resources. The terms . Rule 1902 within 30 days from the date of this order. Failure
and conditions referred to in Article m.mnm contained in any to file a petition appealing this order to the Commission shall
letters of comment by these agencies which have been_forwarded constitute acceptance of this order. -

to the Applicant in conjunctien with this exemption.Z/
) on Avpza

&r Kenneth M. Pusateri
Acting Director, Office of
Hydropower Licensing

1985.

m\ Epvironmental Assegament, D &k D Stauffer, Inc., FERC Project

An exemption from licensing granted by this Commission does . N ; i .
; ; ©. 9134-000, Division of Environmental Analysis, Office of .
not serve aa any basis for restricting bunting and fishing Hydropower rmom:mnan. Federal Energy wmn:Hwnan mcasmm m

. 1/ D & D Stauffer, Inc., Project No. 9134, filed on April 26,
2/

~,
access to the waterway involved except to the extent required February 19, 1986, This document iz available in the :.woz /;;

for public safety purposes. of Public Information and in the Commission's public

wmwonwwnma with the proceeding. . /
_ _ s
, - . _ | ﬁﬁ” ﬂ.oc
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ATTACHMENT
E-1 Form

standard terms and conditions of exemption

§ 4.94
Any exemption granted under §4.93 for a small conduit

hydroelectric facility is subject to the Following standard terms

and conditions: .
The Commission reserves the right to cenduct

ta) Article 1.
der sections #{g), 306, 307, and 211 of the

investigations un
Federal Power Act with respect to any acts, complaints, facts,

conditions, practices, or other matters related to the construction,
operation, or maintenance of the exempt Eacility, If any term or
condition of the exemption is violated, the Commission may revoke
the exemption, issue a suitable crder under section 4(g) of the
Federal Power Act, ot take appropriate action for enforcement,
forfeiture, or penalties under Part III of the Federal Power Act.

{(b) Article 2. The ¢onstruction, operation, and mainternance 7
of the exempt project must comply with any terms and conditions
that the United States Fish apd Wildlife Service and any state fish
and wildlife agencies have determined are approprilate to prevent
loss of, or damage to, fish or wildlife reacurces or ctherwise to
carry out the purposes of the Fish and Wildlife Coordination Act,
as specified in Exhibit E of the application for exemption from
licensing or in the comments submitted in response tq the notice of

the exemption application.

(c] Article 3. The Commission may revoke this exemption if
actual construction of any proposed generating facilities has not
bagun within two yeaks or has not been completed within four years

from the effective date of this exemption. If an exemption is
revoked under this article, the Commission will not accept from Lhe
prior exemption holder a subsequent application for exemption from
licensing or a notice of exemption from licensing for the same
project within two years of the revocation. ’

In ordar to best develop, conserve, and utiliza

in the public interest the water resources of the region. the
Commission may require that the exempt facilities be modified in
structure or operation or may revoke this exemption.

(d) Article 4.

te} Article 5. The Commission may revoke this exemption iE.

in the applicatlon process, material discrepancies, inaccuracies,
or Ealsehoods were made by or on behalE of the applicant.

(£} Acticle 6. Before transferring any property interests in

the exempt project, the exemption holder must inform the transferece
of the terms and conditions of the exemption. Within 30 days of

transferring the property interests, the exemption holder must
inform the Commission of the indentity and address of the transferee.

g

itbROFILMED

it
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P-9124-000

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

Notice of Application Filed with the Commission

{December 12, 1985)

Take notice that the following hydroelectric application
has been filed with the Federal Energy Regulatory Commission
and is availaple for public inspection:

OC-A-6

)2 19- 5 \\@.. | ._

a. Type of Application: <Conduit Exemption

b. Project No.: P-9134-000

¢. Date Filed: April 26, 1985

d. Applicant: D & D Stauffer

e. Name of Project: Dry Creek

f. Location: ©On an lrrigation conduit between Dry and Wet Creeks
in Butte County, Idaho

g. Piled Pursvant to: Sectiog 408 of the Energy Security Act of

1960 (16 U.S5.C., §§2705 and 2708 as amended)

h., Contact Person: Bruce R. Gravette
Forgren — Perkins Fngineering
350 North 2nd East

Rexburg, ID 83440

i. Comment Date: JaN 21,1936

j. Description of Project: The proposed project would utilize an
irrigation conduit that is under construction and would consist
aof a powerhouse containing ohne generating unit havipg a capacity

of 3.6 MW and an average annual generation of 17.7 GWh.

k.

Purpose of Exemption - An exempticn, if issued, gives an Exemptee
priority of control, development, and operation of the project
under the terms of the exemption from licensing, and protects

the Exemptee from permit or license applicants that would scek
to take or develop the project.

1. ©Purpose of Project: Project power would be sold.
m,

This notice also consists of the following standard paragraphs:
Al, A9, B, C, and D3b

s — .N.wnltJ
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Al

Development Application —- Any qualified develooment
applicant desiring to file a competing application must
submit to the Commission, on or before the specified comment
date for the particular application, a competing development

t to file such an applica-

application, or a motice of inten
tion. Submission of a timely notice of intent allows an
interested person to file the competing development appli-

cation no later than 120 days after the specified comment
pplication. -applications for pre-

date for the particular a
liminary permit will not be accepted in response to this

notice.

A9,

Notice of m:nm:m -~ A notice of intent must specify the
business address, and telephone numbet of the

exact name,
proapective applicant, include an unequi

4 ant, quivocal statement
intent to submit, if such an application may be filed, ot

either (1) a preliminary permit a i i

1 3 pplication or (2} a
development application (specify which type of applicaticn}
and be served on the applicant(s) named in this public !

notice.

MAR 9 0 i9u/
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B.

Comments, Protests, O Maotions to mmmmncm:m.u Anycone may
submit comments, a protest, Or a motion to intervene ma
accordance with the requirements of the Rules of Practirce
and Procedure, 18 C.F.R. mmumw.uwc. .211, .214. In deter-
mining the m@ononn»mnm action to take, nsm Commission will
consider all protests or other comments filed, but only
those who file a motion to jntervene in accordance with

the Commission's Rules may become a party to the ptoceeding.
Any comments, protests, or motions to intervene mugt be
recaived on or before the specified comment date far the

particular application.

viling and Service of Responsive Documents - Any filings
must bear in all capital letters the title *COMMENTS"™,
"NOTICE OF INTENT TO FILE COMPETING APPLICATION®, "COMPETING
APPLICATION®", *"PROTEST" or "MOTION TO IMNTERVENE”, as apoli-
cable, and the Project Number of the ocarticular application
to which the filing is in response. Any of the above npamed
documents must be flled by providing the criginal and the
number of copies required by the Commissicn's regulations
to: FKenneth F. Plumb, Secretary, Federal Energy Regulatory
Commission, 825 North Capitol Street, N.E., Washington, D.C.
20426. An additional copy must be sent to: Mr. Fred E.
Springer, Director, Division of Project Management, Federal
Energy Regulatory Commission, Room 203-RB, at the above
address. A copy of any notice of intent, competling
application or motion to intervene must also be served

upon each representative of the Applicant specified in the
garticular applicatlon. o

LMEp

MARBO Iy
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Agency Comments -~ The U.S. Fish and Wildlife Service and
the State Fish and Game agency(ies) are requested, for the
purposes set Eorth in Section 30 of the Federal Power Act,
to file within 45 days from the date of issuance of this

’
notice appropriate terms and conditions to protect any é

fish and wildlife resources or otherwise carry out the Y

provisions of the Fish and wildlife Cocordinaticn Act. S g: .-
General comments concerning the project and its resources ;ﬁi 5, . ég
are requested; however, specific terms and conditions to HTH - ;% :
be included as a condition of exemption must be clearly tﬁ; o n §F B
identified in the agency letter. If an agency does not ﬁﬁ: 3 i 5%: ye @
file terms and conditions within this time period, that HIH TR E ¢ T,
agency will be presumed to have none. Other Federal, . gmﬁ' ﬁ;
State, and local agencies are requested to provide com- “ i :

ments they may have in accordance with their duties and
responsibilities. No other formal reguests for comments
will be made. Comments should be confined to substantive
issues relevant to the granting of an exemption. IFf an
agency does not file comments within 45 days from the
date of Issuance of this notice, it will be presumed to
have no comments. One copy of an agency's comments must
also be sent to the Applicant's representatives.
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Sefe of Idaho ‘
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemor Statehouse
Boise, |daho 83720
A. KENNETH DUNN (208) 334-4440
Cirecror

SEPTEMBER 1, 1985

DEAR PERMIT HOLDER:

ACCORDING TO OuUR RECORDS, YOU ARE THE HOLDER OF A WATER PERMIT ON WHICH PROOF OF
BENEFICIAL USE OF WATER WAS NOT SUBMITTED BEFORE JuULY 1, 1985, WHICH INDICATES YOUR
PROJECT IS NOT COMPLETE. THEREFORE, YOU NEED TO BE AWARE OF CHANGES IN IDAHO LAW,
EFFECTIVE JULY 1, 1985, WHICH IMPACT ALL WATER PERMITS ISSUED BY THIS DEPARTMENT,

SPECIFICALLY, PURSUANT TO SECTION 42-203D, IDAHO CODE, THE DEPARTMENT MUST REVIEW ALL
PERMITS FOR WHICH DEVELOPMENT OF WATER USE WAS NO COMPLETED ON QR BEFORE JULY 1, 1985, TO
DETERMINE IF THEY MEET THE NEW REQUIREMENTS OF CHAPTER 2, TITLE 42, IDAHO CODE. RULES
AND REGULATIONS GOVERNING THE RE-EVALUATION OF PERMITS ARE NOT VET FINALTZED. HOWEVER,
IF YOU COMPLETED THE DEVELOPMENT UNDER YOUR PERMIT BEFORE JULY 1, 1985, YOU SHOULD SUBMIT
A PROOF OF BENEFICIAL USE STATEMENT, STATING THAT THE PROJECT WAS COMPLETED BEFORE JULY
1, 1985 SO THAT YOUR PERMIT WILL NOT BE SUBJECT TO THE REVIEW REQUIREMENTS OF SECTION
42-203D, WHICH READS AS FOLLOWS: '

42-2030. REVIEW OF PERMITS - OPPORTUNITY FOR HEARING. - (1)THE DEPARTMENT SHALL
REVIEW ALL PERMITS ISSUED PRIOR TO THE EFFECTIVE DATE ([JULY 1, 1985] OF THIS
SECTION, EXCEPT TO THE EXTENT A PERMIT HAS BEEN PUT TO BENEFICIAL USE PRIOR TO
JULY 1, 1985, TO DETERMINE WHETHER THEY COMPLY WITH THE PROVISIONS OF CHAPTER 2,
TITLE 42, IDAHO CODE. IF THE DEPARTMENT FINDS THAT THE PROPOSED USE DOES NOT
SATISFY THE CRITERTA OF CHAPTER 2, TITLE 42, IDAHO CODE, THEN THE DEPARTMENT
SHALL EITHER CANCEL THE PERMIT OR IMPOSE THE CONDITIONS REQUIRED TO BRING THE
PERMIT INTQ COMPLIANCE WITH CHAPTER 2, TITLE 42, IDAHQ CODE. [F THE DEPARTMENT
FINDS THAT THE PERMIT SATISFIES THE CRITERIA ESTABLISHED IN CHAPTER 2, TITLE 42,
IDAHO CODE, THEN THE DEPARTMENT SHALL ENTER AN ORDER CONTINUING THE PERMIT.
(2)THE DEPARTMENT SHALL PROVIDE AN OPPORTUNITY FOR HEARING IN ACCORDANCE WITH
SECTION 42-1701A, IDAHO CODE, AND SECTIONS 67-5209 THROUGH 67-5215, IDAHO CODE,
FOR EACH HOLDER OF A PERMIT THAT IS PROPOSED EITHER TO BE CANCELLED OR MADE
SUBJECT TO NEW CONDITIONS.

YOU MAY OBTAIN PROOF OF BENEFICIAL USE FORMS FROM THE DEPARTMENT. IF YOU HAVE ANY
QUESTIONS, PLEASE LET US KNOW.

SINCERELY,

A M G MICROFLMED

CHIEF, OPERATIONS BUREAU )
MAR 2 0 198/
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WRO417 WATER RIGHTS PROUOF READING REPDRT ‘ (37127235 . PAGH
WATER RIGHT NUMEER 33-7029 ekt
UWNNER LAST NAME = DRY CRFEK UEVELOPMENT INC .~ EIRST NAME - ORIG OWNER ~ T 7

GWANER LAST NAME = STAUFFER ™ FIRST NAME = RICK -~ ORIG CWNER -

OWNER LAST NAMEZ - STAUFEZR - FIRST NAME - R(OB -~ CRIG GWNER -

AUDRESS LINE 1 ~- ADORESS LINE 2z -

ADDRESS LINE 3 - CITY - HOWE - STATE — ID”7 ZIP CODE - 83244~

SJURCE = DRY CREEK ~ TRISUTARY OF - LITTLE rumﬁ\mH<mx\ e

STAGE - PERMIT ~ STATUS - - PRIUKITY - 02-06-1381 COUNTY - CUSTER” TCTAL DIV. RATE - 13.0000 -CF3
TOTAL DIV. VSLUME = .00 AFA  TRFR/AMEND - WATER 2IST. - 33 OLE/CAREY ACT - RIGHT BASIS -

DIVERSION POINT - NENW 31 10N 252 LQT REUIV - 33.9 22.0 0.2 0.0 0.0 0.0 0.0 0.0 0.0 0.0 15.4
FROM = 06-01"T0 = 13-31" USE - PCWER™ JS& DIV. RATE - 18.0000 CFS USE DIV. VOLUME - .00 AFA

USE - POWER PLACE DF USE = TwN 10N RNG 265 SEC 19 TRACT SwWwhw LDT AT

USE - POWER PLACE UF USE - TWN 10N RNG 26F SEC 28 TRACT SESW LOT AC

USE - PUWER PLACE OF USE - TwN 104 RNG 25¢ SEC 20 TRACT NWSH LOT AC

USE - PGWER PLACE OF USE = TWN 10N RNG 25F SEC 15 TRACT NWSW LOT AC

USE - POUWER PLACE UF USE - TWN 10N RNG 25E7SEC 13 TRACT SWSW LOT AC

USE - POWER PLACE OJF USE - TWN 10N RNG 268 SEC 33 TRACT SESE LOT AC

DECREE NAME - DATE - TGTAL ACRES 0
REMARKS -

NON IRRIG USE -

OTHER RIGHTS FOR SAME USE =

PROUF DUE - 10-01-1987 PERMIT/NENISD - 1U-26-1982 PROTESTED - P HEARING - OLD N3J. -

PRGLF MADE - FILD EXAM - COND. CF APPROVAL - 01C 04 057 084 17 25 267

DIVERSIGN MEANS - DITCH & PELTION WHEELS.

¢ & & & & ¢ & & o ¢ @ ¢ &5 & & & & & o ® ®



Decembgr_EB,.1983
CRE: Permit Mo. 33-7089

Rick & Rob Stauffer
"Howe, ldaho 83244

fear Permit Holder:

This off1ce 1cknowledqes rece1pt of the Ass1qnmpnt of the above referencéd permit
to you _ :

Enclosed for your records is a copy of the permit. Be sure to note the
conditions of approval on the fourth page that identify requirempnts necessary
for dev91op1nq the permit into a licensed water r1ght

1f you have any questions on this matter, p1ease_fe¢1 frae tq'ccntact us.

Sincerely,

KAY WALKER
Chief Clerk

KWisc
Enclosure
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DRY CREEK DEVELOPMENT, INC, DEC © 1983
Howe, Idaho
December 7, 1983

Department of Water Resources

State of Idaho

Department of Water Resources
Statehouse

Boiss, Idaho 83720

Atin: David R, Tuthill, Jr., P.E.
Supervisor, Water Allocatjon Section

RE: Permit 33-7089 (Dry Creek Development, Ine,)

Dear Sir:

Reference is made to your letter of November 2, 1983, Work on
the diversion works was swarded to T. C, Mitchell of Terreton,
Ideho, pricr to 8eptembsr 15, 1983 and wae finished by October 15,

1985, This job coneisted of gravel sexcavation from the settling
pond to the amount of §9000,00.

It was decided the projeot would eerve us better tc be enlarged
to use more water, therefore, we relinguished our permit rights
to Rick and Rob Stauffer whe are now working on the project,

The Stauffers are residents and property ownere in Butte County,
Idaho,

Sincerely, c

Frrilone & ‘%?/7

Emlen G, Mays
Cheirman, Dry Creek Development, Inc.

EGMipew
ce: Rieck & Rob 3tauffer

Enclosurs



T.C. MITCH ELL

LASER PLANE LAND LEVELINGN® =~ 285
MONTEVIEW, IDAHO

DATE_/{ P , 1943

SOLD TO Q: <y é e :és 2D

Vrirne Sl

THE FOLLOWING:

TERMB AS INDICATED

TIME

§ 7] Wlalea D/w/(’///Ja:& '&’y*%

nEHY oz

/3519 HEBC fdwﬁ Mﬂz‘;b
523{33'//714, < /MJ&,

TE it

a wfo/ P P hp

m —
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L RTMERG S’r& of idaho .
m \ DEPARTMENT OF WATER RESOURCES

( M
‘*‘\ L V“’ STATE OFFICE, 450 W, State Street, Boise, Idaho

JOHN V. EVANS : Mailing address:
Govesnor Statehouse |
Boise, ldaho 83720
A, KENNETH DUNM (208) 334-4440
Director

November 2, 1983

RE: Permit 33-7089 (Dry Creek Development, Inc.).

Dry Creek Development, Inc.
Attn: George Woodie
Howe, 1D 83244

Gentlemen:

This office acknowledges receipt of several documents indicating that Dry
Creek Development, Inc. {Dry Creek) has conveyed its interest of the above
referenced permit to Rick & Rob Stauffer. The documents apparently were
submitted to comply with the permit condition concerning sale, transfer,
assignment or mortgage of the permit (42-207 I1.C.).

While the information whichwas submitted appears to be satisfactory, this
of fice requests evidence to show that you have complied with the permit
condition requiring commencement of project construction within one year
from the date the permit was issued.(i.e. construction started on or before
October 26, 1983). Enclosed are the applicable provisions of the Idaho
Code re]ative to start of construction (42-204 I1.C.).

Upon submittal of the information, the Department can then determine com-
pliance with sec. 42-207 Idaho Code and hence the validity of the permit.
(copy 42-207 enc]osed)

If you have questions, please feel free to contact this office.

Sincerely,

DAVID R. TUTHILL, JR., P.E.
- Supervisor, Water Allocation Section

DRT:ns

cc: Rick & Rob Stauffer Enclosures
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‘\Y CREEX DIVELOPMENT, INC. 6

August 22, 1983

On August 10, 1983, the Board of Directors* of Dry Creek Developmant,
Inc., met with Rick Stauffer and Rob Stauffer to diecuss a propossd
hydro project to be constructed on Dry Creek by the Stauffera, The
3tauffere have asked Dry Creek Development, Inc., to transfer their
existing energy permit for 18 cfs (permit #33-708) to them. It wes
agreed upon by the Board of Directors to tranesfer the ensrgy permit

to the Stauffers if the following conditions were agreed upon,
Nemely:

1. Richard and Robert Stauffer would instsll large enough pipe to
carry 4000 inchee of water.

2. Any watsr that would be saved as a result of ths hydrc project
would remain in the Blaine Jounty Canal.

5. The energy permit (#33-708) for 900 inches (18 cfe) would be
returned to Dry Creek if the proposed hydro project has not
reasonably progressed by Qotober 1, 1985,

£ DSy

Rlchard Steuffe®”

Robert 3teuffer z;

STATE OF ﬁ %Z/
County of....~ Y.t cenese)

On thia él’ .day of. ffZ”L 'ﬂkiTi.in tha‘year / Stiibefore me

personally appeared ﬁéﬁ.@fﬁ!ﬁ-%é*;/’€;52f%“ A AT T
/

who is described iIn and who executed the within and foregoing inetru-

ment and acknowledge to me thatf’hjjfaxacuted

My commiesion expiros........éifi.......ﬂotary

*Board Members in attendance at seid meeting wa Emlem Mays, Hobsrt
Amy, Bill Steuffer, George Woodie, Zarl Wortley and Pat Woodie
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.Octoberziﬂﬁ 1982
RE: Permit No. 33-7089

~Ury Creek UeveTopment inc.
Howe ,
ldaho  83z44

Gentlemen:

Enclosed is a copy of your approved App11cation for Perm1t.' We direct your
attention to the cond1t1ons of approval on the fourth page. o S ‘

Please be advised that your application. for perm1t has been approved because we
no Yonger wait for approval from the Federal Energy Regulatory Commission (FERC)
or the ldzho Public Utilities Commission (PUC) when the flow is. less than 25 cfs
and the power to be generated is less than 500 HP, However, you may still need
‘to obtain approval from FERC and/or PUC. L '

Be sure to note the special condition reqguiring you to instal) a.
measuring device, or an access port to provide for the installation of measuring
equipment by the Department. Enclosed please find a 1ist of measuring device
options, and specifications for the installation of the access port.

The 1987 ldano Legislature added a requirement that as a permit holder you must
commence the excavation or construction of diverting works within one year of the
date the permit was issued, and you must proceed diligently until the project is
completed. The enclosed blue card must be completed and returned to this office
&5 $00n as. you commence construction, no later than one year from ‘the date the
permit was approved.

We have enclosed instructions entitled "Mak1ng Proof of'Beheficia1 Use". Please
read  the instructions carefu]ly since you must take further action to develop
this permit into a 11cense

2 J\%
S1ncere1y, .

UAY1D R. TUTHILL, JR., P.E. |
Supervisor, Water Allocation Section

JKT : kw
Enclosures
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June 16, 1982
RE: ~Application for Permit Ho. 33-7089

CDry Creek-Devélopment Inc. -
Howe, 10  8iz44

- Gentlemen:

On February 6, 1981 you submitted the above referenced application to appropriate
the pub11c waters of the State of Idaho for power generat1on pUrpOsSes.
In our correspondence dated June 1, 1981 we adv1snd that the cont1nuﬂd va]1d1ty'!
of the application. is cont1ngent on your. proceeding with due diligence in -
obtaining ‘necessary approvals including authorizations which may be required from

- the Federal Energy Regulatory Commission {FERC) andlor the ldaho Pub11c Utitities
Comm1ssion (PUCY, _ _ R . _

" Since our letter we have not rnce1ved correspondence from you in this regard.. '
Please advise this office of progress in this matter on or beforn du1y 16, 1982._
in: order to keep th1s app11cation in good. standing._,- : S

1If you have any quest1ons p1ease contac+ thls office.

: S1ncere1y,

L. GLEM SAXTON
- Chief, Operat1ons Bureau

Lbs,kﬁ?

e
ot



@t of Idaho ¢ erF

“DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Doise, Idaho

JOHN ¥V, EVANS Mailing address:
[S— Starehouse
Boise, |daho 83720
A. KENNETH DUNN (208) 324-4440
Diresctor

33 747

July 24, 1981

Rii: Application for Parmit No.
Dear Applicant:

The 1981 Tdaho Legislature made a change in Secticn 42-205, Idaho Code,
that may affect the above referanced application. The change requires that
if a proposed hydropower project will use existing irrigation facilities,
the approval of the owner of the facilities must be ohtained before an
application for permit to develop a water right can be approved.

Please find enclosed an affidavit which we must receive before we can
complete the review of your application. Please complete the affidavit,
sign it before a notary, and return it to this office at vour earliest
convenience, no later than August 15, 1981,

Sincerely,

T
i‘-—\.‘\_‘;. - R i PR S 4
€T e 0 I IURW Sy _,f]!“-

DAVID R. TUTHILL JR., P. EN

Supervisor, Water Allocation Section

DRT: e

Fnclesure




Qtofe of [doho ' | |
DEPARTMENT OF WATER RESOURCE

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS : Mailing address:
Govemor ' Statehouse
' Boise, Idaho 83720
C.STEPHEN ALLRED | (208) 334-4440
Direcror

June 1. 1981

Nry Creck NDevelopment Inc.
HepH-

Tdaho 33234

PDear Sirs,

RE: Permit No. 33-7089

We have completed a preliminary review of the above referenced application.
This review has included advertising by the regional office and a verifica-
tion that all required preliminary information has been provided.

At this time we see no reason that the application will not be approved with
certain conditions of approval. However, for power projects that are under
the jurisdiction of the Federal Energy Regulatory Commission (FERC), we with-
hold final action on the application pending (1) approval of a preliminary
permit by FERC, or (2) FERC granting an exemption. If you have not yet
contacted FERC, the address below is a good starting point:

Federal Energy Regulatory Commission
Regional Engineer's Office

Attn: Mr. Jerry Leach

6th Floor, 333 Market Street

San Francisco, CA 94105

(Tel. No. (415) 764-7150)

The continued validity of this application is contingent on your proceeding
with due diligence toward obtaining an approval or an exemption from FERC.
P]ease_keep this office informed of progress in this regard.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau
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Form Na. 202a -
3/79 .
State of Idaho
Department of Water Resources

APPLICATION FOR PERMIT ANALYSIS SHEET 33 708C]
INITIAL REVIEW BY:. J—HJJK APPLICATION NUMBER: D, Cr. Dev.

CHECK: : 33—7087
®s

Field check by:
ifit of diversion. Date:
Comments:

scfiption of diverting works.
ime required for beneficial use of water.
e of use or acres irrigated.

ield check required.

Critical groundwater area.

Request dam safety information. Sent by: Date:

00 No* in form to receipt.

EST THE FOLLOWING ADDIT!ONAL INFORMATION FROM THE APfLiCANT
Meed "“o SCY\A COnv ‘o BRC . Now‘;c‘h am  Lerlf

l(\.r "‘:ulﬁ-gn E; ) “:.:P ' gaﬁl ?P!ngbgﬂ Qgsvn-! b V PCRC
 eme.  CoiXty o mppﬂmmwﬁr L

SEND COP{ES TO:

1 ldaho State Health Department,  Copies sent by: Date:
0 tdaho Fish and Game Department.
O Idaho Department of Lands.

S Bureau of Land Management. L* D ,;7-/./ )

Forest Service. b = 7T
Ay ]
Pnocég: S 2 17

O Yes Platted by: Map No.

0O Ye 0 Other rights on same place of use.
M 0O No* In form for advertising. \

(@1 Final date for protests: mﬂ‘h ,(",\(\ q /

O Yes o Protests received. If yes, record information on 4th page of application,
FINAL REGIONAL PROCESSING REVIEW:
@: Affidavit of publication received. Date: Z&MA 23,194/,

{,ﬂf Application published correctly. If not, record action taken:

4 ee amount, receipt date & number, recorded on application.
i"f Publication dates and paper, recorded on application.
:: Protests, dates, withdrawal, etc., recorded on application.
".’ Recommendation & initial, recorded on application.
' Measurlng device required. 277 &
@gz Agcess port required.

No Will water be delivered by watermaster? If yes, what district? .35

Lot /7, Date of priority recommended.
Special conditions of approval or cover letter.

[l _ T X 77

By:

2y _ |
g 1 See attacheWr more information.



3/79

i - | ;D”NG. 33 7089

IDAHO DEPARIMENT OF WATER RESQURCES

— e — — — S e e m—— e o—— A o— — — — o — — —— — v ——— - v—
-

WATER RIGHT
DATA ENTRY LO&

Initials Date [tem

.L;A.L:L_ Eglikzilfﬂ Original form entered

Edit Report Correct
Date Protasted
Date of Hearing
Oate Approved/Denied
{Proof due date, stage and/or status,
conditicns of approvail, water district)
Record Yerified
Amendment Approved
‘ éxtensfon Approved
Partial Proof
Proaf Complete

Field Exam Received

Field Exam Accepted
and changes entered

Licensa Signed

Transfer Approved

Xeypunched by State O0ffice




March 11, 1981

RE: Applicatinn for Permit No. 33~7089 DRY CREEK DEVELOPMENT

Custer Publishing Company

P,O. Box 405

Challis, Idaho 83226

Gentlemen:

Would you please submit an affidavit of publication and
certified bill in connection with the above referenced
application(s). The legal notice was to have been published
in your paper on February 19 and 26, 1981,

Your cooperation in this matter is greatly appreciated.

Very truly yours,

KAY WALKER
Secretary

CW:kw



IN REPLY REFER TO

United States Department of the Interior 72504

BUREAL OF LAND MANAGEMENT

Idaho Falls District
940 Lincoln Road
Idaho Falls, Fdaho 83401

February 26, 1981

Ernest Carlsen

Sr. Resource Analyst

Tdaho Department of Water Resources
150 Shoup Ave.

Tdaho Falls, Tdahe 83401

Ee: Application for Permit
No. 33-7089 Dry Creek Dev.

Dear Mr. Carlsen

We have no objection to this application. A right-eof-way amendment
would be necessary however, for the Pelron Wheel Works and any
powerlines on public lands.

We would work with Dry Creek Development, Inc. to make the necessary
amendments,

Thank you for the opportunity to comment.

Sincerely, e

7

A

T / — 7
ﬁxJ/f*fﬁéf/ fﬂ;z’?}iﬂwﬁ’géwﬂiwm .

0'dell A. Frandsen
Distrit Manager

Deparimeant of YWat

a4l

RBBONTCES

Faztarn Tistrict (s



February 17, 1981

RE: Application for Permit No. 33-7089 DY CREEK DEVELOPMENT

Mr. Kirk Smith, Watermaster

Water District No. 33

Howe, Idaho 33244

Dear Mr. Smith:

We are enclosing a copy of an application that may be of 1ntgrest to
your water district. Please review the application and submit any
comments you may have to our Department as soon as possible. The last
date of protest is March 39, 1931, and we are required to take final
action shortly thereafter.

If we may be of further assistance, please feel free to contact us.

Respectfully submitted,

ERNEST GARLSEN
Sr. Pesource Analyst

EC:cwikw

Enclosure



February 17, 1931

RE: Application for Permit No. 33-7089 DRY CREEK DEVELOPMENT

Bureau of Land Management

8940 Lincoln Road

Idaho Falls, Idaho 83401

Gentlemen:

We are enclosing a copy of an application that may be of interest to
your agency. Please review the application and submit any comments you
may have to our Department as soon as possible. The last date of protest
is March 9, 1981, and we are required to take final action shortly
thereafter,

If we may be of further assistance, please feel free to contact us.

Respectfully submitted,

ERNEST CARLSEN
Sr. Resource Analyst

EC:cw:kw

Enclosure



February 17, 1931

RE: Application for Permit No. 33-7089 DRY CREEK DEVELOPMENT

Federal Energy Regulatory Commission

333 Market Street, 6%h Floor

San Francisco, CA 94105

Gentlemen:

We are enclosing a copy of an application that may be of interest to
your agency. Please review the application and submit any comments you
rmay have to our Department as soon as possible. The last date of protest
is March 9, 1931, and we are required to take final action shortly
thereafter,

If we may be of further assistance, please feel free to contact us.

Respectfully submitted,

ERNEST CARLSEN
Sr. Nesource Analyst

EC:cw:ikw

Enclosure



=TARTE OF I M

CEFEETHMENT OF WATER RESOURCES
Faztern Feaion

15D Shour .
Tdaho Falls. Idabo 834024
CEOET SRE-Fied

FERRUARY 12, 1981

Henilemaen:

Enclozed vou will Find a lesal aolice which we wish La kawve publlizhe

an bhe Jales indicaled Jonce a week For fwe copzsecullve weskly izsuest

in your pedsfarer.  We fave alicwed amele Lime For vou Lo zofmil o aslley
Frraad o TRIE office ¥For review bhefore the first publication dale. [F
vou cannal publizh The nalice on ihe erorosed datese rleage conlacl ux
immediataly,

Hro affidavil of rublication must he =zubwmitied to the Derariment alonz
mIth Lhe publication Rill., Yew cocreralion 12 arerecialed.

Flegze rend Lhe aff of publication and rublication bBillina o Lhiz

Fidawil
a¥fice before WRRCH 8. 1581,

Yaure Teulys

EONALD D, CARLSON
Superul Fa
Eazlern Fezioan

P

nod.

L]

O i T ]



NOTICE OF BRPFPLIDARTION FOR WATER RIGHT
Nalice 1= hereby siven thatl the Foallowins areplicatliondsd have
feen =zubmiilied For rarmil Lo arprorrialte The public walors of Lhe

=tate of Iodaho

IV dzsueds the perpitdsd will bhe subdect to all erdfor watler

1

riafts, FProtezts szaingt the arantins of any eermit must be Filed

L2y

wilh the Direclor of the Idaho Derariment of Maler Rezources, 150
Shour Fee.. Tdaho Fallse Idahs 83401 op or before MARCH 2 15981,
£, STEFHEN BLLRED

it h
e L

Fubilizhed 215 & Z-28-81.



SEoIOER..
CEY CREER DEVELGPHMENT INC.
HOWE, Il 2I7494
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