AMENDED State of Idaho AMENDED

Department of Water Resources

Permit to Appropriate Water
NO. 36-08785
Priority:  October 29, 1998 Maximum Diversion Rate: 16.00 CFS

This is to certify, that BUCKEYE FARMS INC
18335 U § HWY 30
HAGERMAN ID 83332

has applied for a permit to appropriate water from:
Source: RILEY CREEK Tributary: SNAKE RIVER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION
RECREATION 101 to 12/31 16.00 CFS
WILDLIFE 1101 to 12/31 16.00 CFS
FISH PROPAGATION 1/01 to 12/31 16.00 CFS
AESTHETIC 1/01 to 12/31 16.00 CFS

LOCATION OF POINT OF DIVERSION:
RILEY CREEK L6 (SWYNEY) Sec. 1, Twp 083, Rge 13E, B.M., GOODING County

PLACE OF USE: RECREATION, WILDLIFE & AESTHETIC

Twp Rge Sec | NE | NW | sw | SE |

| NE | NW | SW |SE | NE | NW | SW |SE | NE | NW | SW |SE | NE | NW | SW | SE | Totals
07S13E 33 | X X X X | X | X X X |

I L1 L4 | L4 IL10 L5 L9
07S 13E 34 | I X | X X X | X X |

| | L7 L3 L4 L5 L1 L2 |
PLACE OF USE: FISH PROPAGATION
Twp Rge Sec | NE | NW | SwW | SE |

| NE | NW | SW |SE | NE | NW | SW |SE | NE | NW | SW | SE | NE | NW | SW | SE | Totals
07S 13E 34 | | X | X | |

| | Ly | L3 | |

CONDITIONS OF APPROVAL

1. Proof of application of water to beneficial use shall be submitted on or before November 01, 2009.

2. Subject to all prior water rights.

3. Use of water under this right shall be non-consumptive.

4. This water right shall be junior and subordinate to other rights for the use of water, other than fish
propagation, wildlife, recreation, aesthetic purposes, and hydropower in the State of Idaho that are
initiated later in time than the priority date of this right and shall not give rise to any claim against
any future rights for the use of water, other than fish propagation, wildlife, recreation, aesthetic uses,
or hydropower within the State of Idaho initiated later in time than the priority of this right.
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Use of water under this right will be regulated by a watermaster with responsibility for the distribution
of water among appropriators within a water district. At the time of this approval, this water right is
within State Water District No. 36A.

Prior to diversion of water under this right, the right holder shall install and maintain a measuring
device and lockable controlling works of a type acceptable to the Department as part of the diverting
works. Additionally, the right holder, in coordination with the watermaster and the Department, shall
identify a suitable location for a measuring device or rated section in Riley Creek that will measure
the flows of Riley Creek to insure the bypass below the Conyer Ditch (Le Moyne Diversion) as
described in the conditions of this permit. The right holder shall pay the costs of installing and
maintaining the measuring device or rated section.

During the period from March 16 of each year to September 15 of the year, the applicant may only
divert 8 cfs when the flow in Riley Creek immediately downstream of the Conyer Ditch (Le Moyne
Diversion) is equal to or less than 45 cfs. When the flow in Riley Creek is greater than 45 cfs
immediately downstream of the Conyer Ditch (Le Moyne Diversion), the applicant may divert 8 cfs
and any amount in excess of 45 cfs up to a total of 16 cfs {subject to other conditions). In a written
agreement, the right holder and the protestant agreed to the preceding diversion limitations based
on flows in Riley Creek.

Water is diverted through the Hunt Ditch.

Diversion and use of water under this right and all other rights diverted by the right holder from Riley
Creek shall not exceed a total combined maximum diversion rate of 38.45 cfs.

This right does not authorize construction of new fish propagation facilities or expansion or
enlargement of wildlife, recreation or aesthetic ponds or features not already authorized under
existing rights held by the right holder. (See rights 36-7741 and 36-8729)

The diversion and use of water described in permit 36-8785 may be subject to additional conditions
and limitations agreed to by the Idaho Department of Fish and Game and the right holder under
separate agreement dated July 26, 2004, to which the Department is not a party and which may be
enforceable by a court of law.

The right holder shall not divert water at a rate exceeding what is reasonably necessary for the
beneficial use authorized by this right.

The Director retains jurisdiction to require a bypass flow for maintenance of fish, wildiife, riparian
and aquatic habitat.

Should the use of the water under this right reduce the guality of water available to prior water rights
and make it unusable to satisfy the prior appropriations, the right holder shall cease diversion under
this right.

Any license issued by IDWR pursuant to the right or portion thereof for the use of trust water is
subject to a term review of 20 years after the date of this approval to determine availability of water
for the use and to re-evaluate the public interest at the end of the term.

This permit is issued pursuant to the proyisions of Section -204, Idaho Code. Witness the signature of
the Director, affixed at Boise, this day of i \/ ,20( 25/.

P

N

{

L J DREHER, Director




State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 36-08785

Priority:  October 29, 1998 Maximum Diversion Rate:

This is to certify, that BUCKEYE FARMS INC
18335 U S HWY 30
HAGERMAN ID 83332

has applied for a permit to appropriate water from:
Source: RILEY CREEK Tributary: SNAKE RIVER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION
RECREATION 1/01 to 12/31 16.00 CFS
WILDLIFE 1/01 to 12/31 16.00 CFS
FISH PROPAGATION 1/01 to 12/31 16.00 CFS
AESTHETIC 1/01 to 12/31 16.00 CFS

LOCATION OF POINT OF DIVERSION:

RILEY CREEK L6 (SWYNEYa) Sec. 1, Twp 08S, Rge 13E, B.M., GOODING County

PLACE OF USE: RECREATION, WILDLIFE & AESTHETIC

Twp Rge Sec | NE | NW | SW | s
I NE | NW | SW|SE | NE | NW | SW|SE | NE | NW | SW |SE | NE | NW |
075 13E 33 | X X X X | X | X X
| L1 L4 J L4 |L10 LS
07S 13E 34 | | X | X X X | X X
| | L7 | L3 L4 L5 jL1 L2
PLACE OF USE: FISH PROPAGATION
Twp Rge Sec | NE | NW i SwW | SE
| NE | NW | SW |SE | NE | NW | SW | SE | NE | NW | SW | SE | NE | NW | SW |3
078 13E 34 | | X | X I
| i L7 | L3 |
CONDITIONS OF APPROVAL

16.00 CFS

Proof of application of water to beneficial use shali be submitted on or before November 01, 2009.

1
2. Subject to all prior water rights.

3. Use of water under this right shall be non-consumptive.
4

The rate of diversion for fish propagation, wildlife, recreation, and aesthetic uses authorized by this

right shall be junior and subordinate to all other rights for the use of water, other than fish

propagation, wildlife, recreation, or aesthetic purposes, within the State of Idaho that are initiated
later in time than the priority of this right and shall not give rise to any claim against any future rights
for the use of water, other than fish propagation, wildlife, recreation, or aesthetic uses within the

State of Idaho initiated later in time than the priority of this right.



State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 36-08785

5 Use of water under this right will be regulated by a watermaster with responsibility for the distribution
of water among appropriators within a water district. At the time of this approval, this water right is
within State Water District No. 36A,

6 Prior to diversion of water under this right, the right holder shall install and maintain a measuring
device and lockable controlling works of a type acceptable to the Department as part of the diverting
works. Additionally to facilitate watermaster regulation of this right, the right holder shall install and
maintain a measuring device or rated section on Riley Creek immediately downstream from the
Conyer Ditch {Le Moyne Diversion) prior to diversion of water under this right. The location and
design of the measuring device or rated section shall be subject to the approval of the Director and
the watermaster of Water District No. 36A.

7. During the period from March 16 of each year to September 15 of the year, the applicant may only
divert 8 cfs when the flow in Riley Creek immediately downstream of the Conyer Ditch (Le Moyne
Diversion) is equal to or less than 45 cfs. When the flow in Riley Creek is greater than 45 cfs
immediately downstream of the Conyer Ditch (Le Moyne Diversion), the applicant may divert 8 cfs
and any amount in excess of 45 cfsupto a total of 16 cfs (subject to other conditions).

8. Water is diverted through the Hunt Ditch.

9. Diversion and use of water under this right and all other rights diverted by the right holder from Riley
Creek and other sources for the uses authorized by this right shall not exceed a total combined
maximum diversion rate of 38.45 cfs from all sources.

10. This right does not authorize construction of new fish propagation facilities or expansion or
enlargement of wildlife, recreation or aesthetic ponds or features not already authorized under
existing rights held by the right holder. (See rights 36-7741 and 36-8729)

11. The diversion and use of water described in this right may be subject to additional conditions and
limitations agreed to by the protestant(s) and the right holder under separate agreement to which
the Department is not a party and which may be enforceable by a court of law.

12. The right holder shall not divert water at a rate exceeding what is reasonably necessary for the
beneficial use authorized by this right.

13. The Director retains jurisdiction to require a bypass flow for maintenance of fish, wildlife, riparian
and aquatic habitat.

14 Should the use of the water under this right reduce the quality of water available to prior water rights
and make it unusable to satisfy the prior appropriations, the right hoider shall cease diversion under
this right.

15. Any license issued by IDWR pursuant to the right or portion thereof for the use of trust water is
subject to a term review of 20 years after the date of this approval to determine availability of water
for the use and to re-evaluate the public interest at the end of the term.

This permit is issued pursuant to the prqyigions of Section 42-204, Idaho Code. Witness the signature of

, /l ‘
the Director, affixed at Boise, this 24 —day of 91}%/6{”/) , 2004/

—————

jW KARL J DREHER, Director
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ident. No. _ 54~ Ny TS
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES RECEIVED

Pea APPLICATION FOR PERMIT  ocT 7+ 13

A/ol/ / l’é‘ To appropriate the public waters of the State of Idaho Department o§ ¥aier Fasourcas
01/42,&94 - 32 O Southem Region
R/ /) .
1. Na 7 p“ ant Buckeys Farms, Inc.’ Phone 20224748185
Post Offick@address _18335 U.S. Hwy. 3C. Bagerman, 1D 53337
2. Source of water supply ___Rilay Croek which is a tributary of _Spzke Rivar
3. Location of point of diversion is 1/4 of 54 114 of ___ NE 1/4, Govt. Lot __5
Sec. L Township __&5 Range 135 BM. Geoding County; additional points of
diversion if any:
4. Water will be used for the following purposes:
Amount _16.4C for _Wilglifs purposes from __1 /1 to__12/21 (both dates inclusive)
Amo&cl:: 16,00 for) Racraation purposes from __1/1 to__i7/21 (both dates inclusive)
mnoS::ts 16.00 fo: fasthetic purposes from __1/1 to_17/31 (both dates inclusive)
Afnot(:cnz 16.00 for) Figh Pregagation purposes from __1/1 to__172/21 {both dates inclusive)
cfs or-asre-foet-perannum)
5. Total quantity to be appropriated is (a) is, 00 and/or (b)
cubic feet per second acre feet per annum
6. Proposed diverting works:
a. Description of ditches, flumes, pumps, headgates, etc. _ Existing hynt Ditch
b. Height of storage dam feet: active reservoir capacity acre-feet; total
reservoir capacity acre-feet; period of year when water will be diverted to storage:
to inclusive.
¢. Proposed well diaheter is inches; proposed depth of well is feet.

d. Is ground water with a temperature of greater than 85°F being sought?
e. If well is already drilled, when? ; Drilling firm

Well was drilled for (well owner)

7. Time required for completion of works and application of water to proposed beneficial use is 5__ years {(minimum 1 year)

8. Description of proposed uses (i irrigation only, go to item 9):

a. Hydropower; show total feet of head and proposed capacity if KW.
b. Stockwatering; list number and kind of livestock.
¢. Municipal; show name of municipality.

d. Domestic; show number of households.
e. Other: describe fully. _Enhance wilélife, rocreation, sosthetic, and fish progacation in

sxistine facilities,

*Please se2 list of corporation officers attached.



9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation beiow.

b. If water is used for other purposes, place a symbol of the use (example: D for Domestic) in the corresponding place of
use below. See instructions for standard symbols.

TWP | RGE| SEC NE NW T SW
Wt | W | W
78 | 13E 33 el | e | Lt il s
” e W[ | W W | W
Lt 1+3 JLed JLtS [t |1t

S —

+ J& Hupt Placer M.S. #1

© Starr Hunt/Jack Rabbit Placer ¥.S. #801 Total number of acres to be irrigated

10. Describe any other water rights used for the same purposes as described above. 35-0G7741, 36-087729,
25-07742, 36-08720, 36-07739, 36-0£335, 36-07740, 36-08728
11. a. Who owns the property at the point of diversion? Stotez of Idang/lzMoyne
b. Who owns the land to be irrigated or place ofuse? _iupiicant
c. If the property is owned by a person other than the applicant, describe the arrangement enable the applicant to make
this filing: _Applicant has sxisting riohts in the Hunt Ditch with this P/D
12. Remarks: Place of use for racrzaticon and azsthatic ers the same as wildiife,

13. MAP OF PROPOSED PROJECT ATTACHED Show clearly the proposed point of diversion, place of use, section
number, township and range number.

8E IT KNOWN that the undersigned hereby makes this application for permit to appropriate the public waters
of the State of Idaho as herein set forth.
/‘ﬁ

@uc/a-r.e /‘rzgms, ,_/4..c.

/57-' :/"udu 4. %ﬁﬂo o«

/’mu “ ok 4’7,‘ {Applicant)

Received by {] f K MVEE  Date _i8 / zg/ 94 Time _MooMISH Preliminary check by
Fee $ __ 400.%0 Receipted’by /1 SKINNEE # (021577 ate
Publication prepared by 774 Date _/2//7/98 Published jn L /£
Publication approved L=y Date V15, /3. /214957
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. LIMITED POWER OF ATTORNEY

KNOW ALL MFEN BY THESE PRESENTS!

The undersigned hereby nominates and appoints JOHN A.

ROSUHOLT, of 142 Third Avenue N., Twin Falls, Idaho 83301, as

attorpey-in-fact with full authority to ack for and on behalg

of Duckeya PFarms, Tne,, an Idaho corpoerakion, to file water

rlght claims in the Snake River Basin adjudicatlon and to

execute any and all documents required or necessary to file and

pecrfect such rights for the propertles of Buckeye Farms, Inc.,

. for which corpozation I am the secretary, located in Geooding
County, Idaho,

My agent is hereby authorized tuv slyn, geal and
dellvec, as my act in deed, those said instruments of writing
that may be necessary or proper to carry into execution and
aeffect the ahove-mentioned., Purther, I hereby declaze that
each and gvery agreement, recaipt or payment which shall be by
my sald agent given, made or done for the aforesaid purpuses
ghall be as good, valld and effectual -as 1{f they had been
signad, sealed and delivered by me in my own propetr pecson for
gald corporation.

IN WITNFESS WHEREOF, I have bhereunto set my hand and
affizxed my officlal seal:
*

=
vhis ‘R day of _QDAAG S F, 1988,

T T
J R g W P S = YUUs &

AR Y R JOHN M. BURKE
PR e e Secretary Buckeye Farms, Inc,
: 3, ot
C1Tgn $7 .
‘,-{;mr(val J}_ ADANO )

£s.

s, 'll.‘ w
0-'

> I >
cougyy \3¢- Blatne .
on this o/ day of JHI/STT , 1988, before me,

a Nobtary Public, in and for sald County and State, personally
appeared JOHN A, BURRE, Secretary of BUCKEYR FPARMS, INC., the
corporation that executed tha foregoing Iinstrument, and
acknowledged to me that such corporation executed the same.

—
]

1IN WIVNESS WHERFROF, I have hereunto set my hand and
affixed my officlal seal the doy and year in this certlficate
Elray above wyritten,

'

ey ' -
NOTARY PUBLIC POR ID HQ,
fasiding ati:__ 7 R
My commission expires: 17-9~9/

12687268405 PAGE. 007

*% TOTAL PARGE .BRZ2 *xx
B6. ¢85 7ES
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Buckeye Farms Ino.
18335 Hwy. 30
Hagerman, 1ID 83332
208-837-4815

Eax 208-337-4958

PR RN N

To Dave Shaw Fax: 373-7985
From:  Marilyn Yore Date: 04/21/98
Re: Officers and Addresses Pages: ]

CC: Brian Barsotti

O Urgent O For Review [ Plaase Comment [ PleaseReply [ Please Recycl
L ]

] [ ] * L] v L L] L} v

Stoney Burke, President, PO Box 326, Sun Valley, Idaho 833353
Alex Higgins, Secretary, PO Box 552, Ketchum, Idaho 33340
Peter Gray, Treasurer, PO Box 2162, Ketchum, Idaho 83340

Z. Wayne Griffin, PO.Box 5807, Keétchum, Idahe 83340

Brian Barsotti, PO Box 10013, Ketchum, Idaho 83340

Stephen Pauley, PO Box 3759, Ketchum, Idaho 83340

36 05785
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State of Idaho _
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

DIRK KEMPTHORNE
Governor

July 11, 2005 KARL J. DREHER
Director

BUCKEYE FARMS INC
18335 U S HWY 30
HAGERMAN ID 83332

RE: Permit 36-8785

Dear Permit Holder;

The Department of Water Resources (IDWR) has revised Permit 36-8785 in response to

your petition for reconsideration. The revised permit is an amended preliminary order
issued by IDWR pursuant to §67-5243, Idaho Code. The revised permit issued in
connection with the order supersedes the permit issued on November 24, 2004. The

If you have questions, please contact me at (208) 287-4947.

Sincerely, %

Shelley W. Keen
Water Rights Supervisor

Enclosures

Ce: Allen Merritt, IDWR Southern Region
John Simpson



State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

DIRK KEMPTHORNE

May 4, 2005 Governor
KARL J. DREHER
Director

JOHN K SIMPSON

BARKER ROSHOLT & SIMPSON LLP
205 N 10™ STREET STE 520

BOISE ID 83702

Re:  Application for Water Right no. 36-8785

Dear Mr. Simpson:

On November 24, 2004, the Idaho Dept. of Water Resources (IDWR) issued a permit for
application to appropriate water no. 36-8785 in the name of Buckeye Farms Inc (Buckeye). You
filed, on behalf of Buckeye, a Motion for Reconsideration/Request for Hearing. You raised
several issues about the approval, summarized below in the order the issues were raised:

Condition no. 4 — Whether IDWR should or has the authority to subordinate permit no.
36-8785 and any subsequently issued license to “all other rights for the use of water, other than
fish propagation, wildlife, recreation, or aesthetic purposes . . . that are initiated later in time than
the priority of this right.”

Condition no. 6 — Whether Buckeye should be required to install and maintain a
measuring device to measure the flows of Riley Creek downstream of the proposed point of
diversion.

Condition no. 9 — Whether the diversion proposed by application no. 36-8785 “and all
other rights diverted by the right holder from Riley Creek and other sources for the uses
authorized by this right” should “not exceed a total combined maximum diversion rate of 38.45

cfs from all sources.

Condition no. 11 — Whether the condition referring to the agreement between Buckeye
and the Idaho Department of Fish and Game (Fish & Game) should expressly discuss future
termination of the agreement.

We have conversed several times about these issues. The following are my conclusions
about the issues, discussed in, what I perceive to be the order of their importance and linkage to
other related issues.

Diversion Limits

1 and other water right staff reviewed existing water rights held/claimed by Buckeye.
Existing water rights describing Riley Creek as the water source authorize a total diversion rate



Mr. Simpson
May 4, 2005
Page 2

of 22.45 cfs. The additional diversion 16.0 cfs of water proposed by application to appropriate
36-8785 will increase the total to 38.45 cfs. Water rights held by Buckeye describing other
sources of water are not expressly linked to diversions from Riley Creek.

[DWR understands that the Idaho Dept. of Commerce (Commerce) awarded a grant to
Buckeye to construct conveyance systems that will replace water no longer available from other
sources because of diminished spring flows. I was concerned that application no. 36-8785 was
linked to these replacement water supplies, and that IDWR would be approving an additional
demand on spring flows when the goal of the grant program is to reduce demands on the reduced
spring flows. You provided me a copy of the agreement for the grant from Commerce. The
agreement states that the “terms and conditions of this Contract are intended to provide
mitigation to Water Right Numbers 36-7740, 36-7742, 36-8730, and 36-8728.” If sufficient
water is provided from Riley Creek under approved application no. 36-8785 to replace water
authorized for diversion from other sources by water right nos. 36-7740, 36-7742, 36-8730, and
36-8728, Buckeye agrees “not to seek administration of water” under these water rights.

Water right no. 36-7742 authorizes diversion of 20 cfs from Billingsley Creek for fish
propagation. Water right no. 36-8730 authorizes diversion of the same 20 cfs from Billingsley
Creek for diversion to storage, wildlife storage, aesthetic storage, and recreation storage Both
water rights authorize diversion and use of the same 20.0 cfs authorized by an earlier priority
water right no. 36-18 for irrigation. The later in time non-irrigation rights are an additional use
of the original 20.0 cfs authorized for irrigation.

Water right no. 36-7740 authorizes diversion of 6.50 cfs from Weatherby Springs. Water
right no. 36-8728 authorizes diversion of 6.50 cfs from Weatherby Springs for diversion to
storage, wildlife storage, aesthetic storage, and recreation storage. Both water rights authorize
diversion and use of the same 20.0 cfs authorized for diversion for irrigation by an earlier
priority water right no. 36-15, authorizing diversion of 6.50 cfs from Billingsley Creek for
irrigation. The later in time non-irrigation rights are an additional use of the original 6.50 cfs

authorized for irrigation.

The water rights listed in the two previous paragraphs are not linked to Riley Creek or
Riley Creek water rights. Other Riley Creek water rights only limit total diversion from Riley
Creek. As a result, in approving 36-8785, IDWR should only limit total diversion under the
Riley Creek water rights. IDWR will place the following amended condition on the permit:

Diversion and use of water under this right and all other rights diverted by the
right holder from Riley Creek shall not exceed a total combined maximum
diversion rate of 38.45 cfs.

Subordination

Recent delivery calls filed by surface water users have increased concerns about approval
of new surface water rights that would create an expectation of delivery from future ground

water rights. While the prospect of approval of new ground water rights may appear to be
remote at the present time, an appropriation of 16 cfs is a significant new diversion of water.



Mr., Simpson
May 4, 2005
Page 3

Furthermore, the justification for the uses proposed by application no. 36-8785 diversion is
inexact.

IDWR will subordinate a water permit issued for application no. 36-8785 to all uses other
than those authorized by permit no. 36-8785. IDWR will also expressly recognize that permit
no. 36-8785 is not subordinate to a future hydropower use. I propose the following condition
language.

This water right shall be junior and subordinate to other rights for the use of
water, other than fish propagation, wildlife, recreation, aesthetic purposes, and
hydropower in the State of Idaho that are initiated later in time than the priority
date of this right and shall not give rise to any claim against any future rights for
the use of water, other than fish propagation, wildlife, recreation, aesthetic uses,
or hydropower within the State of Idaho initiated later in time than the priority of
this right.

Measuring Device

The need for a measuring device is a direct result of diversion limits based on flows in
Riley Creek at the point of diversion negotiated by Buckeye as part of the settlement agreement
with Fish & Game. A measurement of the flow in Riley Creek would not be necessary at the
location but for the need to determine flow in Riley Creek to subsequently determine diversion
flow rates.

The watermaster must be able to measure and regulate water diverted. Regulation
includes bypass of the agreed-to flows in Riley Creek.

You questioned whether Buckeye could gain access to property where the measuring
device or rated section must be installed. Although access may be difficult, the bypass cannot be
insured without measurement. The condition will remain on the permit, but will be amended as
follows to allow for flexibility:

Prior to diversion of water under this right, the right holder shall install and
maintain a measuring device and lockable controlling works of a type acceptable
to the Department as part of the diverting works. Additionally, the right holder, in
coordination with the watermaster and the Department, shall identify a suitable
Jocation for a measuring device or rated section in Riley Creek that will measure
the flows of Riley Creek to insure the bypass below the Conyer Ditch (LeMoyne
Diversion) as described in the conditions of this permit. The right holder shall
pay the costs of installing and maintaining the measuring device or rated section.

Reference to Agreement Provisions

The agreement between Buckeye and Fish & Game withdrew Fish & Game’s protest if
express conditions were included in the permit approval. One provision of the agreement stated
that the settlement agreement would be void if the bypass condition was not included. In another
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provision of the agreement, the parties stipulated that the following language “would be included
as conditions of use of any permit and any license thereafter issued:”

The diversion and use of water described in permit 36-8785 may be subject to
additional conditions and limitations agreed to by the [daho Department of Fish
and Game and the right holder under separate agrecment dated July 26, 2004, to
which the Department is not a party and which may be enforceable by a court of
law.

If the separate agreement by the Idaho Department of Fish and Game and the
Right holder dated July 26, 2004 is ever terminated, then the limitations set forth
in section 2(B)(2) of that agreement shall no longer apply. Any modification or
termination in this settlement agreement shall be in writing signed by an
authorized representative of both parties. If a modification or termination
agreement is made, the Idaho Department of Water Resources shall be provided a

copy by the right holder.

After our last telephone discussion, we agreed that the first condition will be printed
verbatim on the permit and the second condition quoted above will not be included as an express
condition, but that IDWR should generally refer to the agreement as printed in the original

agreement.

I also agreed to amend the bypass flow condition (Condition no. 7) so that it cross-
references the agreement. [ will add the following language to the end of Condition no. 7:

In a written agreement, the right holder and the protestant agreed to the preceding
diversion limitations based on flows in Riley Creek.

I will immediate ask staff to reissue permit no. 36-8785 based on this letter. Upon receipt
of an amended permit, I expect you will withdraw your motion for reconsideration and request
for a hearing.

Sincerely,

Gary Spackman

Cc:  Regional office
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December 29, 2004 B "

Idaho Department of Water Resources Oepartmen ,,
Attn.: Allen Merritt Southen, ggg,ﬁgsoums
1341 Fillmore Street, Suite 200

Twin Falls, ID 83301

Re:  Buckeye Farms - Permit 36-08785
Dear Allen:

I am enclosing additional information relative to the need for and beneficial
use of the additional 16 cfs applied for from Riley Creek under application for
permit 36-08785 or a reduced flow of 8 cfs as per the agreement between
Buckeye Farms Inc. and IDFG.

The water supply for the irrigation system/pond system on Buckeye Farms is
derived from the Curren Ditch through the South Pipeline and from the
Buckeye Ditch and Hunt Ditch. Water available under the established rights
has been reduced because of declining spring flows and the purpose of this
application is to enhance the water availability to the northern sections of
Buckeye Farms served by the South Pipe and the remainder of the pond
system.

The attached NAIP 2003 aerial photo shows the existing pond and irrigation
system and the proposed pumping plant and pipeline from the Hunt Ditch to
Pond #1. There are 57 ponds or impoundments in the Buckeye Farms
transmission and distribution system as shown on the aerial photo. These
ponds comprise some 148.7 acres, and an estimated 835.6 acre feet of storage
if there is ample water to fill all ponds In addition there are some 23,500 feet
of ditches connecting the ponds and irrigated areas. Because of declining
flows, some of the ponds have not been utilized in recent years.

Use of an additional 16 cfs from the Hunt Ditch into Pond 1 will allow the use
of water from the South Pipe to be utilized in parts of the pond system which
have been extremely short of water. Also, the additional water will allow
more flexibility in use of existing sources such as the Buckeye Ditch and
allow more efficient distribution within the entire system.



Merritt Page 2
December 29, 2004
RE: Buckeye

A determination of water requirements and beneficial use for a combined
irrigation/aesthetic-recreation complex such as Buckeye Farms is difficult
since there are no criteria or guidelines for a determinatton. Fora
recreation/aesthetic/wildlife and fish propagation pond system, a rule of
thumb which has been used is that the flow through a pond or pond system
should be sufficient to provide a turnover time of 24-48 hours. This turnover
time should be lower in arcas where summertime temperatures are above
90°F.

Water rights for wildlife, recreation and aesthetics and fish propagation owned
by Buckeye Farms include approximately 66 cfs under eight (8) water rights
as shown on the enclosed IDWR data base printout. Using the above rule of
thumb of a 48 hour turnover for all ponds, the required flow would be 211 cfs
(417.8 /1.98). This discharge far exceeds the available water if all water rights
are delivered which has not been possible. The additional 16 cfs
contemplated in the permit will provide enhanced flows in the South Pipe
service area and throughout the system.

Although the lack of criteria and complexity of the system makes a ngorous
analysis of beneficial use on individual components of the system difficult, it
is sufficient to say that the additional 16 cfs can be beneficially used to make
up for declines in water availability duz to reduced spring flows.

Sincerely,

-t

-4 £
L et
Charles E. Brockway, P'E.

Enclosure:  Aerial photo
Buckeye Farms water right summary sheet

cc: John Simpson



W __ i t __ i i
uoseas uogeBiu offius e U S2:08 £8i JO 230} PauIGo3 € Jo uoReBiLLY S 0) PagLy SI 6LO00-9C ON B Y By sup JO 5N - B1-9€)
uoseas € U S910E £BY O B0} P ® Jo uoREDLL By} 0) Pa S 51000-9€ ON M4BTy i..i.aﬂ.llaﬂsl-s. “Gi8E
S5 5587 J0 9URJ UORIGND SSLIGUICD (301 ¥ O) POl §1 ZODOOBE PUE |0000-DE SON BT J918M Ui MBU SI1 JO 81 - HEOE
S§9 G5 BT JO IR UOKIND €10 € 0} PORuy 81 HCD00-OE ® 10000-5C SON BN J912A e B sl 10 9% - 2-9€
S0 GG'9Z JO SYRl UOHIANP 1210 ® 0} Py S HE00-GC % Z0000-BT SON W J912A U WiBH S JO o9 - 1-9€
0 [] [ [ €8y 062 [ [ SWIOL
i3 T IS
(13 [:]3 3S3IN
oF or MSaN
I I3 MN3S
z H NN
Sk St MNEN
[] [ E
[ [ NS
[ [ INVN
8 8 3NN | sE | 361 |82 |
3535
3ISMS
1} ) 3SMN
[ €l 353N
[ [ [ MSMN
L 3 MSIN
[3 [3 S
St [ [ NNMS
Z 3 [ MNMN
or or MNIN
(3 8t 3N3s
or oy INVS
[ [ INMN
or or EE]
[3 6 [ 3838
S § S 3ISMS
[3 3 ¥ ISMN
] [} ) 353N
3 b 3 MS3IN
2 v v MN3S
® ] MNEN
[} [T} 0 3NES
4 [14 [4 INMS
[ [ [3 INMN
or or o INEN
5t 3 SE 3838
oF or o ISMS
oy or 3838
or or 3Isms
o or MS3S
(3 z MSMS
zl zl 3535
[73 23 ISMS
8 8 ISMN
[0 ) MS3S
(1] (1] MS3IN
1z Z MNIS
f4 23 MNMN
[} [ MNIN
[ ¥ MS3S
o¥ or MSMS
St St MSMN
(43 {43 MS3N
]
#0010 Aoisbumg | a0 Aoy | sBunds Aqrueen P woauD Aopsbumg | sBuds Aquawgeeny | ¥99.0 AersBumg | 3oau0 Ay | 3990 Aoy NOIS¥EAI] 40 LNIOd
eEgl INMIOA
802 LY s 01 $zI SR ¥ 55 80° 0z Pee PG 0601 szl (840)0pey uosIBN] PeIOL
0 0 0 ] 0 0 0 NOISHIAIQ ¥ILVMNOOLS
0 290 0 80° 4 %359 £ LY L) NOISHIAIC NOLLYDISM
| uopebedaid .
ebedoug ysty e id Ystd . . vopebiu) i webiu asn
pesideq | esuedr ] pesieg pasiseg peaeq | pesseq SISVE
LI6H WA P 116118 128V | tiGUBIE | 6eewves W 6L ¥88L0LE | BOBHIAL | Ce8IS 31V ALNORd
sumyokmpng | 004 | swesotmpng | O | 00t | skopmg | Sed shemng | sues skepng |swesshmpng | RS | ZOR VENMO INZNUND
$9%.0 AorsBumg | xee.0 Aopy | sBuuds K ug) | Weau) AusBumg | sBupds Aguaiean |yeais AaisBug | yeau Aspy | yeeu0 Aay 30UN0S
ZYLL9E Wil ovii9E BCLIOC | oFLLIGT | veveet 89t S8 HESE A it # 1HoN
Wilieg WiRd WiRd Wiied | WOR 1A | WBTY SIE | Wbl ISEM LT M| MBI RIEM RN 3dAL
Wby I8t aqeddy pue seany paebiuy




RECEIVED
DEC 1 4 2004

DEPARTMENT
WATER HESOUH%ES

John K. Simpson, Bar No. 4242
Shelley M. Davis, Bar. No. 6788
Barker Rosholt & Simpson, LLP
205 N. 10" Street, Ste. 520
Boise, 1D 83702

(208) 336-0700

(208) 344-6034 Facsimile

Attorneys for Buckeye Farms Inc.

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

In Re: Permit No. 36-8785

Buckeye Farms Inc.

)
)
)
) MOTION FOR RECONSIDERATION /
) REQUEST FOR HEARING

)

INTRODUCTION
COMES NOW Buckeye Farms, by and through its attorneys of record, Barker,
Rosholt & Simpson, LLP, and hereby moves the Idaho Department of Water Resources
(IDWR) to reconsider the Permit to Appropriate Water issued to Buckeye Farms Inc.
November 24, 2004. Buckeye Farms also requests a hearing before IDWR pursuant to

L.C. §§ 42-204(4) and 42-1701A(3). Specifically, for the following reasons, Buckeye

Motion for Reconsideration 1
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Farms requests that the conditions of approval listed in the permit as numbers four (4),

six (6), nine (9), and eleven (11) be eliminated or revised.

ARGUMENT

The State of Idaho Department of Water Resources issued a Permit to Appropriate
Water to Buckeye Farms on November 24, 2004. Prior to issuance of the Permit,
Buckeye Farms and the Idaho Department of Fish and Game (IDFG), the protestant, ,
entered into a settlement agreement. The Settlement agreement set forth the conditions
that the parties felt would ensure coordinated management between the parties and
climinate potential adverse impacts on fish and wildlife resources in Riley Creek. As the
Permit now stands, it contains fifteen (15) conditions of approval, four of which Buckeye
Farms objects to and requests that IDWR reconsicier..

Buckeye Farms objects to condition of approval number four (4) which states:

The rate of diversion for fish propagation, wildlife, recreation, and

acsthetic uses authorized by this right shall be junior and subordinate to all

other rights for the use of water, otber than fish propagation, wildlife,

recreation, or aesthetic purposes in the State of Idaho that are initiated

later in time than the priority of this right and shall not give rise to any

claim against any future rights for the use of water, other than fish

propagation, wildlife, recreation, or aesthetic uses within the State of

Idaho initiated later in time than the priority of this right.
This condition assumes that the water that has been issued under the permit will not be
put to beneficial use. However, Brockway Engineering provided a report to IDWR
demonstrating that the water will be put to beneficial use. The evidence was provided to
the department prior to the issuance of the permit. and for that reason, condition of

approval number four (4) is inappropriate in this permit, and should be eliminated.

Condition number four (4) also violates the prior appropriation doctrine and is contrary to

Motion for Reconsideration 2



Idaho law. There is no basis in Idaho law for IDWR to subordinate “fish propagation,
wildlife, recreation, or aesthetic” to other future water rights.

Buckeye Farms objects to condition of approval number six (6) which states:

Prior to diversion of water under this right, the right holder shall

install and maintain a measuring device and lockable controlling works of

a type acceptable to the Department as part of the diverting works.

Additionally to facilitate watermaster regulation of this right, the right

holder shall install and maintain a measuring device or rated section on

Riley Creek immediately downstream from the Conyer Ditch (Le Moyne

Diversion) prior to diversion of water under this right. The location and

design of the measuring device or rated section shall be subject to the

approval of the Director and watermaster of Water District No. 36A.
Buckeye Farms objects to the portion of the condition that requires it to install and
maintain a measuring device or rated section downstream from the Buckeye Farms point
of diversion. There is no explanation as to why Buckeye Farms should be required to be
responsible for a public measuring device downstream from its diversion, and Buckeye
objects to the inclusion of this requirement in condition number six (6). Buckeye Farms
requests that condition number six (6) be revised to eliminate that portion of the condition
that requires it to install a measuring device downstream from its point of diversion on
Riley Creek.

Buckeye Farms objects to the condition of approval number nine (9) which states:

Diversion and use of water under this right and all other rights

diverted by the right holder from Riley Creek and other sources for the

uses authorized by this right shall not exceed a total combined maximum

diversion rate of 38.45 cfs from all sources.
Buckeye Farms objects to this condition to the extent that it purports to impose a limit on
the diversion rate acquired by Buckeye farms from “other rights” and from “all sources.”

Attempts to limit and/or condition existing water rights decreed in the SRBA constitutes

action beyond the authority of the Department. Buckeye Farms requests that the

Motion for Reconsideration 3



condition be amended to eliminate references to rights acquired on sources other than the
diversion at Riley Creek authorized under this Permit.

Lastly, Buckeye Farms objects to the inclusion of condition number eleven (11) in
its entirety, and requests that it be removed from the Permit. Condition number eleven
(11) states that:

The diversion and use of water described in this right may be

subject to additional conditions and limitations agreed to by the

protestant(s) and the right holder under separate agreement to which the

Department is not a party and which may be enforceable by a court of law.
Condition number eleven (11) is inappropriate in the Permit as the parties agreed to the
inclusion of condition number seven (7) in order to satisfy IDFG’s objection. In
exchange for the inclusion of condition seven (7) the IDFG agreed to withdraw its
objection. It is inappropriate for the Department to include condition number eleven (11)
as some sort of reservation of rights for IDFG where the Department was not a party to
the dispute or the settlement resolving the dispute. Moreover, the parties retain their
rights vis-a-vis each other under the agreement regardless of the language on the water

right permit. Accordingly, Buckeye Farms requests that the Department eliminate

condition number eleven (11) from the Permit.

CONCLUSION
For the foregoing reasons Buckeye Farms requests that the Idaho Department of
Water Resources revise conditions numbered six (6), and nine (9), and eliminate
conditions numbered four (4), and eleven (11) from permit number 36-8785 issued

November 24, 2004. Additionally, Buckeye Farms respectfully requests a hearing on this

Motion for Reconsideration 4



Motion. Furthermore, Buckeye Farms requests that a status conference be scheduled in

this matter.
ot
Dated this { 0 “day of December, 2004.

BARKER ROSHOLT & SIMPSON LLP

Z

A D D
~ Shelley M. Davis

Attorneys for Buckeye Farms Inc.

Motion for Reconsideration 5



CERTIFICATE OF SERVICE

e

1 hereby certify that on this /2 _ day of December, 2004, I served a true and
correct copy of the foregoing Motion for Reconsideration on the following by U.S. Mail,
postage prepaid:

Original to:

Karl J. Dreher, Director

1daho Department of Water Resources
322 East Front Street

Boise, ID 83720-0098

Fn

“" Shelley M. Davis

Motion for Reconsideration 6
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State of Iaaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

DIRK KEMPTHORNE
Governor

November 29, 2004 KARL J. DREHER
Director

BUCKEYE FARMS INC
18335 U S HWY 30
HAGERMAN ID 83332

RE: PermitNo. 36-8785
Permit Approval Notice

Dear Permit Holder:

The Department of Water Resources has issued the enclosed permit authorizing you
to establish a new water right. Please be sure to thoroughly review the conditions of
approval and remarks listed on your permit.

The permit is a PRELIMINARY ORDER issued by the Department pursuant to Section
67-5243, Idaho Code. It can and will become a final order without further action by the
Department unless a party petitions for reconsideration or files an exception and/or
brief within fourteen (14) days of the service date as described in the enclosed

information sheet.

As a permit owner you must commence the excavation or construction of the diverting
works within one year of the date the permit was issued, and you must proceed
diligently until the project is completed. The date shown under condition no. 1 is the
date when the project must be completed.

The Department will send you a 'Proof Due Notice' approximately 60 days prior to the
above referenced date requesting you to file either a Proof of Beneficial Use form or a

Request for Extension of Time form.

Please note that a separate stream channel alteration permit must be obtained from
the Department prior to any activity in the stream channel other than construction or
maintenance of the diversion structure for your water right(s). Applications for stream
channel alteration permits must be filed a least sixty days prior to the commencement

of work in the stream.

Also, please note that water right owners are required to report any change of water
right ownership and/or mailing address to the Department within 120 days of the
change. Failure to report these changes could result in a $100 late filing fee. Contact
any office of the Department or visit the Department's homepage on the Internet to
obtain the proper forms and instructions.



If you have any questions, please contact me at 208-287-4947.

LT

Shelley W/Keen
Water Rights Supervisor

Sincerely,

SWK:kt

Enclosure(s)



CERTIFICATE OF SERVICE
| hereby certify that on November 29, 2004 | mailed a true and correct copy, postage

prepaid, of the foregoing PRELIMINARY ORDER(Approved Pemnit) to the person(s)
listed below:

RE: WATER RIGHT NO. 36-8785

Kari Lynn Townsend
Secretary

BUCKEYE FARMS INC
18335 U S HWY 30
HAGERMAN ID 83332




EXPLANATORY INFORMATION
- TO ACCOMPANY A
PRELIMINARY ORDER

{To be used in connection with actions when a hearing was not held)
(Required by Rule of Procedure 730.02)

The accompanying order or approved document is a "Preliminary Order" issued by the department
pursuant to section 67-5243, [daho Code. |t can and will become a final order without further action
of the Department of Water Resources (“department”) unless a party petitions for reconsideration,
files an exception and brief, or requests a hearing as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department within
fourteen (14) days of the service date of this order. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied by
operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service date of a
denial of a petition for reconsideration from this preliminary order, or (c) the failure within twenty-one
{21) days to grant or deny a petition for reconsideration from this preliminary order, any party may in
writing support or take exceptions to any part of a preliminary order and may file briefs in support of
the party's position on any issue in the proceeding with the Director. Otherwise, this preliminary
order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise
provided by statute, any person aggrieved by any final decision, determination, order or action of the
Director of the Department and who has not previously been afforded an opportunity for a hearing
on the matter may request a hearing pursuant to section 42-1701A(3), Idaho Code. A written
petition contesting the action of the Director and requesting a hearing shall be filed within fifteen (15)
days after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow ali parties an
opportunity to file briefs in support of or taking exceptions to the preliminary order and may schedule
oral argument in the matter before issuing a final order. If oral arguments are to be heard, the
Director will within a reasonable time period notify each party of the place, date and hour for the
argument of the case. Unless the Director orders otherwise, all oral arguments will be heard in

Boise, Idaho.
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CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the Director in
connection with the preliminary order shall be served on all other parties to the proceedings in
accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure 302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs, oral
argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 687-5246(5), Idaho Code, provides as follows:
Unless a different date is stated in a final order, the order is effective fourteen (14)

days after its issuance if a party has not filed a petition for reconsideration. If a party
has filed a petition for reconsideration with the agency head, the final order becomes

effective when:
(a) the petition for reconsideration is disposed of, or

(b) the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes final, any
party aggrieved by the finai order or orders previously issued in this case may appeal the final order
and all previously issued orders in this case to district court by filing a petition in the district court of

the county in which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is

focated.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. See
section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

Page 2



Comment Report
36-8785

1. amerritt  8/24/2004 recommendation

Comment: This application on its face is for additional flow from Riley Creek to
enhance the wildlife, recreation, aesthetic and fish propagation in existing facilities. No
new facilities are contemplated to be constructed. The application was advertised and
protested. Through a series of conferences and negotiations the protests were either
dismissed or resolved by agreement. The file contains an agreement limiting the time
when water can be diverted from Riley Creek.

Analysis of flow data submitted during conferences shows water is available during
certain times of the year but is less than 45 cfs during a portion of the year. The flow
data is measured below the Conyer (LeMoyne) ditch. The agreement is based on flow
at the Hunt ditch. It is not know what -at- means since it could be before water has
been diverted to the Hunt ditch or after water has been diverted for other rights through
the Hunt ditch. Review of diversions on the creek finds that the Conyer Ditch is
immediately below the Hunt ditch. The Conyer Ditch has rights for 40 cfs going to
LeMoyne. In light of the LeMoyne rights and measurements of the Creek below this
diversion it appears appropriate to be the basis for conditioning when to take water.
Otherwise the condition would injure the LeMoyne diversion right or dry up the creek
which is not in the local public interest. | have drafted a condition of approval
incorporating the flow trigger amounts with a more logic place in the creek where it
should be measured.

No additional information was provided to justify the flows requested. | recommend
that the right be subordinated since it is very hard to quantify justification for wildlife,
recreation, aesthetic uses; and since this permit is for enhancement. This issue was
presented to the applicant to allow submission of additional information in the letter
dated 3-29-04 to applicant attorney but it was never responded to. [ recommend
approval with conditions as drafted in draft permit.

2. amerritt  11/8/2004  revised recommendation

Comment: | have revised the draft based on comments from Shelly Keen. |
recommend approval with conditions as drafted in the revision. The applicant through
his consultant has been given time to submit additional information to justify flow rates.
Although there has been an indication that this information is going to be submitted, to
date the region office has not been provided this information. | am forwarding this
application to the state office as is. | have created a POD in the permit layer for SDE
using a WIMIS point for the Hunt Ditch. NO SDE has been done for the POU permit
layer since it should match what will be licensed for 36-7741 and 36-8729 but | cannot
find those shapes.

3. kwalker 11/22/2004 Permit Review
Comment: Recommend approval as conditioned by region. Conditions were
rearranged but not changed from regional recommendation.



Merritt, Allen

From: Merritt, Allen

Sent: Monday, October 25, 2004 1:28 PM
To: Chuck Sr. Brockway (E-mail)

Cc: John Simpson (E-mail); Keen, Shelley
Subject: Buckeye Farms Application 36-8785
Chuck,

Today I've been asked by the state office about the status of application 36-8785 in the name of Buckeye Farms, Inc.

As you may recall at the time the protest of the F&G was being resoived around late August or early September |
circulated a draft approval that included a condition about measurement of flows on Riley Creek that would trigger
diversion of the permit that clarified the protest withdrawal. Included in the draft was a subordination condition. At that
time Mr. Simpson and you requested additional time to submit information that would justify the requested flows for the
uses of Wildlife, Recreation, Aesthetic and Fish Propagation to hopefully overcome the subordination condition | was
proposing. To date our office has not received any additional inforrnation.

Since it appears sufficient time has gone by, please let me know as soon as possible if you still intend to submit
something. | would like to forward the file to the state office by weeks end.

Thanks.

Allen



Merritt, Allen

From; Saxton, Glen

Sent: Monday, October 25, 2004 11:22 AM
To: Dreher, Karl

Cc: Merritt, Allen; Peppersack, Jeff
Subject: FW: 36-8785 status (Buckeye Farms)
Karl,

The messages below relate to 1of the 2 matters you gave me today to determine the status. It looks like the
Buckeye matter is being slowed down by Simpson and Brockway themselves, not the department, since we are waiting
from information from Brockway.

Allen,

Please send a reminder message or letter to Brockway advising that we are waiting for information from him to
further consider the Buckeye application and send a copy to Simpson. Perhaps they have forgotten whose court the ball is
now in. Igs

From: Peppersack, Jeff

Sent: Monday, October 25, 2004 11:11 AM
To: Saxton, Glen

Subject: FW: 36-8785 status (Buckeye Farms)

Glen, here is the status of the Buckeye Farm app. from Allen.

Jeff
----- Qriginal Message-—-
From: Merritt, Allen
Sent: Monday, October 25, 2004 10:00 AM
To: Peppersack, Jeff
Subject: RE: 36-8785 status (Buckeye Farms)

Yes | still have this application. As you may recall the protest was finally resolved in late August but the stipulation was
somewhat confusing about when water could be diverted. To resolve this confusion | drafted an approval document with
conditions and routed it to the parties. The draft was ok with them regarding the condition that resolved the confusion
however Simpson did not like the subordination condition. He asked that the permit approval be held until Brockway could
submit some sort of justification for the wildlife, etc uses. | understood it would be a matter of 30 days or so. To date |
have not received anything from Brockway.

Allen
----- Original Message-----
From: Peppersack, Jeff
Sent: Monday, October 25, 2004 9:50 AM
To: Merritt, Allen

Subject: 36-8785 status (Buckeye Farms)

Allen,
Glen needs to provide Karl a status update for this application. | see from the file inventory that you have the file. Can
you provide a status update please?

Thanks,
Jeff



Merritt, Allen

From: Keen, Shelley

Sent: Friday, August 27, 2004 9:27 AM
To: Merritt, Allen

Subject: Draft 36-8785 Buckeye Farms.RTF

&

Draft 36-8785
Buckeye Farms.rt...

Allen,

My comments and suggestions are shown on the draft permit. I've tried to tighten up a few conditions,

Also, as a general rule, | always try to refer to "right holder" instead of "applicant” and "right" instead of "permit”. If we
don't, then we have to change all the conditions when we issue the license. Also, | tried to use "shall” instead of "may" per
Glen’s preference.

Do you think it prudent to further define "immediately downstream”, or is making the location subject to IDWR approval
sufficient?

Call me to discuss any of this.

Shelley



Page 2 State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 36-08785

CONDITIONS OF APPROVAL

1. Proof of application of water to beneficial use shall be submitted on or before .
2. Subject to all prior water rights.

3. Water is diverted through the Hunt Ditch.

4

The rate of diversion for fish propagation, wildlife, recreation, and aesthetic uses authorized by this
right shall be junior and subordinate to all other rights for the use of water, other than fish
propagation, wildlife, recreation, or aesthetic purposes, within the State of Idaho that are initiated
later in time than the priority of this right and shall not give rise to any claim against any future rights
for the use of water, other than fish propagation, wildlife, recreation, or aesthetic uses within the
State of Idaho initiated later in time than the priority of this permit.

5. Total diversion from Riley Creek may be limited when use of this permit is combined with other
rights from Riley Creek and other sources. Specifically total diversion from all sources may be
limited to 38.45 cfs ( 16 + 22.45 ). Allen, | think this condition is problematic. It will be hard to

enforce without specifying which rights we really mean. If we can't identify them by number, we

should at least indicate that we mean rights for the same uses as listed in this right. Try
something like:

Diversion and use of water under this right and all other rights diverted by the right holder from
Riley Creek and other sources for the uses authorized by this right shall not exceed a total
combined maximum diversion rate of 38.45 cfs from all sources.

6. Use of water under this right shall be non-consumptive.

7. This right does not authorize construction of new fish propagation facilities or expansion or
enlargement of wildlife, recreation or aesthetic ponds or features not already authorized under
existing rights held by the right holder. (See rights 36-7741 and 36-8729)

8. The Director retains jurisdiction to require a bypass flow for maintenance of fish, wildlife, riparian
and aquatic habitat.

9. The right holder shall not divert water at a rate exceeding what is reasonably necessary for the
beneficial use authorized by this right.

10. The diversion and use of water described in this right may be subject to additional conditions and
limitations agreed to by the protestant(s) and the right holder under separate agreement to which
the Department is not a party and which may be enforceable by a court of law.

11. Any license issued by IDWR pursuant to the right or portion thereof for the use of trust water is
subject to a term review of 20 years after the date of this approval to determine availability of water
for the use and to re-evaluate the public interest at the end of the term.

12. Should the use of the water on this right reduce the quality of water available to prior water rights
and make it unusable to satisfy the prior appropriations, the right holder shall cease diversion under
this right.

13. Prior to diversion of water under this right, the right holder shall install and maintain a measuring
device and lockable controlling works of a type acceptable to the Department as part of the diverting
works.

14. The right holder shall record the quantity of water diverted and annually report diversions of water
and/or other pertinent hydrologic and system information as required by Section 42-701, Idaho
Code. Delete this condition if the watermaster will be actively regulating and recording

deliveries.

15. From March 16 through September 15 of each year, diversion under this right shall not exceed 8



cfs when the flow in Riley Creek immediately downstream of the Conyer Ditch (Le Moyne
Diversion) is equal to or less than 45 cfs. When the flow in Riley Creek is greater than 45 cfs
immediately downstream of the Conyer Ditch (Le Moyne Diversion) during the period from March 16
through September 15, diversion under this right shall not exceed 8 cfs plus the amount by which the flow
in Riley Creek exceeds 45 cfs, up to a maximum of 16 cfs.



Page 3 State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 36-08785

New Condition.

To facilitate watermaster regulation of this right, the right holder shall install and maintain a measuring
device or rated section on Riley Creek immediately downstream from the Conyer Ditch (Le Moyne
Diversion) prior to diversion of water under this right. The location and design of the measuring device or

rated section shall be subject to the approval of the Director and the watermaster of Water District No.
36A.

16. Use of water under this right will be regulated by a watermaster with responsibility for the distribution

of water among appropriators within a water district. At the time of this approval, this water right is
within State Water District No. 36A.

This permit is issued pursuant to the provisions of Section 42-204, Idaho Code. Witness the signature of
the Director, affixed at Boise, this day of ;20

KARL J DREHER, Director



RECEIVED
AUG 2 6 2004

Departrment of Y- -

Souther

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

LAWRENCE G. WASDEN
August 25, 2004

VIA U.S. MAIL AND FACSIMILE
(208) 736-3037

Mr. Allen D, Merritt

Idaho Department of Water Resources
1341 Fillmore Street, Suite 200

Twin Falls, ID 83301-3380

Re:  Voice Mail Regarding SETTLEMENT AGREEMENT OF A PROTEST
TO WATER RIGHTS BETWEEN THE IDAHO DEPARTMENT OF
FISH AND GAME AND BUCKEYE FARMS INC.

Dear Allen:

I received your voice mail question regarding the SETTLEMENT AGREEMENT
OF A PROTEST TO WATER RIGHTS BETWEEN THE IDAHO DEPARTMENT OF
FISH AND GAME AND BUCKEYE FARMS INC. I concluded that Mr. John Simpson
should join me in any response to your question. I understand that he is out of the office
today and that he will be back in the office on Thursday, August 26, 2004. 1 will contact
him, and then we will call you to respond to your question.

Sincerely,

DAVID J. BARBER
Deputy Attorney General

DIB/ov
Encl.

cc! John Simpson (via facsimile 344-6034)
Dave Parrish
Cindy Robertson

Natural Resources Division
P.O. Box 83720. Boise, Idaho 83720-0010
Telephone. (208) 334-2400, FAX: {208) 334-2690
Located at 700 W Jeflerson Street, Suite 210



Merritt, Allen

From: Merritt, Allen

Sent: Wednesday, August 25, 2004 10.35 AM

To: David Barber (E-mail); Dave Parrish (E-mail); John Simpson (E-mail)
Ce: Keen, Shelley

Subject: Buckeye Farms application 36-8785

Gentlemen

| have drafted the permit approval and ready to send to the SO for approval. Please look condition #15 over since it was
recently brought to my attention that the Conyer ditch diverts downstream from the Hunt ditch and | have struggled with
understanding your agreement in light of this. If you would like to call me tomorrow and discuss this further | will be
available; otherwise | am prepared to forward my draft approval to the state office by weeks end.

Allen

) 8]

Memo File Draft 36-8785
36-8785.RTF  Euckeye Farms.RT...



Merritt, Allen

From: John K Simpson [jks@idahowaters.com]
Sent: Tuesday, August 24, 2004 9:53 AM

To: Allen Merritt

Cc: Brian Barsotti

Subject: Riley Creek Application

Allen,

It appears now that the Department has all the information necessary to
evaluate the application. As you know, this application is the basis for
Buckeye's mitigation proposal in the ESPA process. The Department of
Commerce granted Buckeye's application with the condition that Buckeye
expend the first $70,000 on the preject. It would not be prudent to sign
the contract without first knowing that there will be a water supply
available for the mitigation project. Therefore, we are awaiting the
Department's review and approval prior to signing the contract. The
Commerce Department requested that Buckeye return the contract within 30
days, which runs the second week in Secptember.

If you need additional information to expedite the process, please let me
know. Jay Engstrom with the Commerce Department is our contact on the
mitigaticn project.

Thanks John



State of «daho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380

I Phone: (208) 736-3033 FAX: (208) 736-3037
SOUTHERN REGION DIRK KEMPTHORNE
Governor

KARL I. DREHER
Director

August 20, 2004

ATTN DAN YORE DAVID B. SHAW

BUCKEYE FARMS INC ERO RESCURCES CORP
18335 US HWY 30 1106 NORTH COLE RD-STE# C
HAGERMAN ID 83332 BOISE ID 83704-8661

Re: Application for Permit: 36-8785

Gentlemen:

This office acknowledges receipt of the Settlement Agreement regarding the above referenced
application.

Since the issue of the protest has been resolved, the Department is now prepared to proceed with
the normal processing of the application which includes regional review prior to being forwarded to
our State Office.

The Department will continue review of the application without further contact with the protestants
unless information is requested; they have been so informed by copy of this letter.

Please feel free to contact this office if you have any questions regarding this procedure.

Very truly yours,

/ // /
S e
{/ ,.w-:f-"‘fé‘é’/’;’f /

Allen D. Merritt,P.E.
Southern Region Manager

AM:mb

cc:

DAVID BARBER DAVID PARRISH JOHN K. SIMPSON
OFFICE OF ATTORNEY ID DEPT FISH & GAME BARKER ROSHOLT &
GENERAL PO BOX 428 SIMPSON LLP

PO BOX 83720 JEROME ID 83338 PO BOX 2138

BOISE {D 83720-0010 BOISE ID 83701-2139
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STATE OF IDAHO Sgion
QFFICE OF THE ATTORNZY GENERAL

LAWRENCF G. WASDEN

August 18, 2004

Mr. Allen D. Merritt

Idaho Department of Water Resources
1341 Fillmore Street, Suite 200

Twin Falls, ID 83301-3380

Re:  Buckeye Farms Application No. 36-08785.
Dear Allen:

Enclosed for your files is an original of the SETTLEMENT AGREEMENT OF A
PROTEST TO WATER RIGHTS BETWEEN THE IDAHO DEPARTMENT OF FISH
AND GAME AND BUCKEYE FARMS INC. Please file this document in the above
application file and proceed to process application so that a permit may be issued as soon
as possible. Thank you for your patience in this matter.

Sincerely,

A | "
/Igﬂ%ﬁ/a/ /é%%’z

DAVID J. BARBER
Deputy Attorney General

DPIB/ov
Encl.

CC: John Simpson (w/original enclosure)
Dave Parrish (w/copy enclosure)
Cindy Robertson (w/copy enclosure)
Dallas Burkhalter (w/original enclosure)

Naturai Resources Division
PO, Box 83720, Boise, ldahc 83720-0010
Telephone: (208} 334-2400, FAX: {208) 334-2680
Located at 700 W .Jefferson Street, Suite 210



SETTLEMENT AGREEMENT OF A PROTEST TO WATER RIGHTS BETWEEN THE
IDAHO DEPARTMENT OF FISH AND GAME AND BUCKEYE FARMS INC.

THIS SETTLEMENT AGREEMENT is entered into between the Idaho Department of

Fish and Game and Buckeye Farms, Inc. and is made in reference to the following facts:
RECITALS OF FACTS

A. Buckeye Farms, Inc., an Idaho Corporation, filed application for Permit No.
36-8785 to divert at the Hunt Ditch Diversion the waters of Riley Creek, tributary to the Snake
River.

B. The 1daho Department of Fish and Game filed a protest to the approval of
application for Permit No. 36-8785 because of the potential adverse impacts on fish and wildlife
resources in Riley Creek.

C. The purpose of this settlement agreement is to resolve in an amicable manner the
protest by the Idaho Department of Fish and Game.

IN CONSIDERATION OF THE PROMISES HEREINAFTER STATED, THE
PARTIES AGREE AS FOLLOWS:

1. Definitions

A. The term “Idaho Department of Fish and Game” or the acronym “IDF&G,”
means the State of Idaho Department of Fish and Game, Magic Valley Region, 868 L. Main St.,
P.O. Box 428, Jerome, Idaho, 83308-0428, by and through its authorized representatives.

B. The term “applicant” means Buckeye Farms, Inc., 18335 U.S. Hwy. 30,

Hagerman, ID 83332, by and through its authorized representatives, or any SUCCESSOT Of assign.

RECEIVED
AUG 19 2004

Oepartment of Water Resources
Southem Region

SETTLEMENT AGREEMENT Page 1 of 6



2. Resolution of Protests

A. The IDF&G conditionally withdraws its protest to the approval of application for
Permit No. 36-8785, provided however, that this withdrawal shall be void if the Idaho
Department of Water Resources fails to include the provision provided in subdivision (B) of this
section as a condition of any permit issued on application for Permit No. 36-8785.

B. The applicant agrees to the following:

1. The applicant would not file a protest to an application for permit by the IDF&G
for the diversion of up to 5 ¢.f.s. of water into the West Pond. The source would
be spills from the Big Bend ditch. The beneficial use would be for fish and
wildlife habitat.

2. The applicant would limit its diversions as follows:

i. During the period from September 16" of each year to March 15" of the
following year, the applicant may divert up to 16 c.fs.

il. During the period from March 16™ of each year to September 15" of the
year, applicant may only divert 8 c.f.s. when the flow in Riley Creek at the
Hunt Ditch Diversion is equal to, or less than 45 c.f.s. When the flow in
Riley Creek at the Hunt Ditch Diversion is greater than 45 c.f.s., Buckeye
may divert 8 c.f.s. and any amount in excess of 45 c.f5. up to a total of 16
c.fs.

3. Where feasible and in the best interests of the parties, the applicant and IDF&G
will manage their respective water rights in a coordinated fashion to provide the
water that Buckeye needs for its operations and to assure a viable fish population

in Riley Creek.

SETTLEMENT AGREEMENT Page 2 of 6



C.

The IDF&G and applicant request the approval of application for Permit

No. 36-8785 with the following conditions:

I

The limitations set forth in section 2(B)(2) shall be included as conditions of use
of any permit and any license thereafter issued, subject to such limitations that the
Idaho Department of Water Resources may impose at the time of licensing.

The following provisions would be included as conditions of use of any permit

and any license thereafter issued:

The diversion and use of water described in permit 36-8785 may be
subject to additional conditions and limitations agreed to by the Idaho Department
of Fish and Game and the right holder under separate agreement dated July 26,
2004, to which the Department is not a party and which may be enforceable by a
court of law.

If the separate agreement by the Idaho Department of Fish and Game and
the right holder dated July 26, 2004 is ever terminated, then the limitations set
forth in section 2(B)(2) of that agreement shall no longer apply. Any
modification or termination in this settlement agreement shall be in writing signed
by an authorized representative of both parties. If a modification or termination
agreement is made, the Idaho Department of Water Resources shall be provided a

copy by the right holder.

A.

3. Term

This settlement agreement shall take effect when executed by both parties hereto.

This settlement agreement may be amended by mutual written consent of the parties.

B.

In the event that the Idaho Department of Water Resources fails to include the

provision described in subsection (B) of section 2 above in any permit issued on application for

permit no. 36-8785, then this settlement agreement shall be void, and the protest of the IDF&G

shall continue as if this settlement agreement had never been executed.

SETTLEMENT AGREEMENT Page 3 of 6
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4. Disclaimers and Reservation of Rights

A The parties agree @ jointly support and defend this settlement agreement against
all objecttons.

8. This sertlement agreement has been reached in the process of good faith
negotiations for the purpose of resolving legal disputes, including pending protests before the
ldaho Department of Water Resources, and all parties agree that no offers and/or compromises
made in the course thereof shall be construed a5 admissions against interest or be used In any
legal proceeding other than one for approval, confirmation, interpretation, or enforcement of this
setflement agreement.

5. Entire Settlement Agreement and Modifications

A. This scttﬁlement agreement sets forth all the covenants, promises, provisions,
agreements, conditions, and IunderStandings between the parties and there are R0 cOVenanis,
provisions, promises, 3greements, conditions, or understandings, either oral or written other than
are herein set forth-

B. Any modification in this settlement agreement shall be in writing signed by an
authorized representative of both parties.

6. Governing Law

Both parties agree that this seftlement agreernent shall be governed by and construed in
accordance with the laws of the State of Idaho.
7. Effect of Section Headings
The section headers appearing in this contract are not to be construed as interpretations of

the text but are inserted for convenience and reference only.

8. Triplicate Originalx

SETTLEMENT AGREEMENT Page 4 of 6
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A This settlernent agreement is executed in triplicate. Each of the three settlement

agreements with an original signature of each pacty shall be an original.

B. One original shall be distributed to each party. The third original shall be filed
with the Idaho Deparinent of Water Resources.

[N WITNESS WHEREQF the parties executed this settlement agresment.

IDAHQ DEPARTMENT OF FISH BUCKEYE FARMS, INC.

AND GAME

DO O Bonie sty

DAVID PARRISH

STATE OF IDAHO )
)
County of Jerome )

On this LE_‘Hﬂay of }L@Jﬁf , in the year 200 L}, before me a Notary Public in and for
said State, personally appeared David Parrish. knowr: to me to be the Regional Supervisor of the
Idaho Department of Fish and Game, that executed the within instrument, and acknowledged to
me that the [daho Department of Fish and Game and the State of Idahio executed the same.

IN WITNESS WHEREOF, | hereunto set my hand and seal on the day and year last

above writen.

Notary Public for ldaho

Residing at Boise, Idaho _
My Commission expires: 02 A1-0>

LOR! O. DANIELS
NOTARY PUBLIC
STATE OF IDAHO

L

STATE OF IDAHO )

Ahins )
Countv of 2edd )

e — 1/
On this@ day of J 0;/% , in the year 2007 before me a Notary Public in and for
peared £7742

said State. personally ap ﬂﬂg/ﬁnbwn or satisfactorily proved 1o me to be the
aurhorized representmive of Buckeve Farms, Inc. and that said seftlement agreement was signed

on behalf of Buckeye Farms, Inc.

SETTLEMENT AGREEMENT Page 5of 6
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N WITNESS WHEREOQF, { hereunta set my hand and seal on the day and year last

abave written.

Notady Public for Idaho »
Residing at BaIEE, Idaho %réch Lt/

My Commission expires:

bkl lllll."

(5]
",

-
-
"
o

- .
- »
-
(A LITYY L0

‘e, ST E O W
""""luu-u“"‘

SETTLEMENT AGREEMENT Page 6 of 6

kk TOTAL PAGF. QA7 X%



AU 16 20
04
STATE OF IDAHO Department oy
OFFICE OF THE ATTORNEY GENERAL Sottthern Regig °U10#s

LAWRENCE G. WASDEN

August 12, 2004

Mr, Dave Parrish

Idaho Department of Fish and
Game - Magic Valley

868 E. Main

PO Box 428

Jerome, ID 83338

Re: Buckeye Farms Application No. 36-08785--Three Original Agreements for your
Signature.

Dear Dave:

The purpose of this letter is to transmit three original Agreements for your signature and
to put in writing the process that I used to prepare these documents for your signature. 1 received
on August 3, 2004, one original Agreement signed by a representative of Buckeye Farms. When
I examined the document, I found that two blanks on page three had not been filled in by
Buckeye. In addition, I did not have three separate originals and the strikeout and underscoring
had not been removed. 1 called Mr. Simpson’s office and spoke with an assistant. I was told that
two more originals were being sent to their office by mail. I was uncertain whether these were
signed. I asked the assistant to advise me when they received them, and 1 would come over and
help assemble three originals for your signature. I received a phone call last Thursday, August 5,
2004. 1 responded that I could get the documents on Friday. She replied that she would not be in
on Friday but that Mr. Simpson would be. Treplied that I would call Mr. Simpson. Mr. Simpson
and I never connected on Friday, and | was unavailable during the first part of this week. I spoke
to Mr. Simpson on Thursday, August 12, 2004. He agreed with me that Buckeye had assented to
the Agreement and that he did not want to take the time to send the Agreement back to Buckeye
Farms for execution of three complete originals. 1 modified my electronic copy to eliminate the
strikeout and underscoring and to add the date of July 26, 2004 to the two blanks on page three.
This date is the date that the Buckeye Representative signed the Agreement. I printed out three
originals of the first three pages of the Agreement. I made copies of the last three pages of the
Agreement that were signed by a representative of Buckeye Farms. Finally, I assembled the
pages into three original Agreements for your signature. | understand that this procedure is

acceptable to Mr. Simpson.

Natural Resources Division
P.O. Box 83720, Boise, Idaho 83720-0010
Telephone: (208) 334-2400, FAX: (208) 334-2690
Located at 700 W. Jefferson Street, Suite 210



Mr. Dave Parrish
August 12, 2004
Page 2

Please execute before a notary public each of the three originals. Please return all three
originals to me for distribution. Thank you for your assistance and patience.
Sincerely,

DAVID J. BARBER

Deputy Attorney General
DIB/ov
Encl.
cc: John Simpson (w/encl.)

Allen Merritt (w/o encl.)



Merritt, Allen

From: Merritt, Allen

Sent: Friday, June 18, 2004 9:14 AM

To: "John K Simpson'

Cc: Patton, Brian

Subject: RE: Buckeye Riley Creek Application

John:

We have not received the signed withdrawal or signed agreement yet....sounds like it

done but will need the official signed documents.
Thanks
Allen

————— Original Message-----

From: John K Simpson [mailto:jks@idahowaters.com]
Sent: Friday, June 18, 2004 9:40 AM

To: Charles Brockway

Cc: Allen Merritt; Brian Barsottil

Subject: Buckeye Riley Creek Application

Chuck,

As we previously discused, the Buckeye application prctest has been
resolved. However, Buckeye needs to submit sufficient ability to put the
water to beneficial use in order for the application to be apprcved. In
addition this water was the source for Buckeye's mitigation plan which it
submitted to the Dept of Commerce. Allen Merritt called regquesting an
update on your work for Buckeye. Please let me know the status.

Thanks John

is
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SETTLEMENT AGREEMENT OF A PROTEST TO WATER RIGHTS BETWEEN THE
IDAHO DEPARTMENT OF FiISH AND GAME AND BUCKEYE FARMS INC.

THIS SETTLEMENT AGREEMENT is entered into between the Idaho Department of

Fish and Game and Buckeye Farms, Inc. and is made in reference to the following facts:
RECITALS OF FACTS

A, Buckeye Farms, Inc., an Idaho Corporation, filed application for Permit No.
36-8785 to divert at the Hunt Ditch Diversion the waters of Riley Creek, tributary to the Snake
River.

B. The Idaho Department of Fish and Game filed a protest to the approval of
application for Permit No. 36-8785 because of the potential adverse impacts on fish and wildlife
resources in Riley Creek.

C. The purpose of this settlement agreement is to resolve in an amicable manner the
protest by the Idaho Department of Fish and Game.

IN CONSIDERATION OF THE PROMISES HEREINAFTER STATED, THE
PARTIES AGREE AS FOLLOWS:

i. Definitions

Al The term “Idaho Department of Fish and Game” or the acronym “IDF&G,”
means the State of Idaho Department of Fish and Game, Magic Valley Region, 868 E. Main St.,
P.O. Box 428, Jerome, Idaho, 83308-0428, by and through its authorized representatives.

B. The term “applicant” means Buckeye Farms, Inc., 18335 U.S. Hwy. 30,

Hagerman, 1D 83332, by and through its authorized representatives, or any SUCCESSOT OF assign.

SETTLEMENT AGREEMENT Page 1 of 6



2. Resolution of Protests

A. The IDF&G conditionally withdraws its protest to the approval of application for
Permit No. 36-8785, provided however, that this withdrawal shall be void if the Idaho
Department of Water Resources fails to include the provision provided in subdivision (B) of this
section as a condition of any permit issued on application for Permit No. 36-8785.

B. The applicant agrees to the following:

1. The applicant would not file a protest to an application for permit by the IDF&G
for the diversion of up to 5 ¢.fs. of water into the West Pond. The source would
be spills from the Big Bend ditch. The beneficial use would be for fish and
wildlife habitat.

2. The applicant would limit its diversions as follows:

1. During the period from September 16" of each year to March 15" of the
following vear, the applicant may divert up to 16 c.fs.

ii. During the period from March 16" of each year to September 15" of the
year, applicant may only divert 8 c.fs. when the flow in Riley Creek at the
Hunt Ditch Diversion is equal to, or less than 45 c.f.s. When the flow in
Riley Creek at the Hunt Ditch Diversion is greater than 45 c.f.s., Buckeye
may divert 8 c.f's. and any amount in excess of 45 c.f.s. up to a total of 16
c.ts.

3. Where feasible and in the best interests of the parties, the applicant and [DF&G
will manage their respective water rights in a coordinated fashion to provide the
water that Buckeye needs for its operations and to assure a viable fish population

in Riley Creek.
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C.

The TDF&G and applicant request the approval of application for Permit

No. 36-8785 with the following conditions:

1.

The limitations set forth in section 2(B)(2) shall be included as conditions of use

of any permit and any license thereafter issued, subject to such limitations that the

Idaho Department of Water Resources may impose at the time of licensing.

The following provisions would be included as conditions of use of any permit

and any license thereafter issued:

The diversion and use of water described in permit 36-8785 may be
subject to additional conditions and limitations agreed to by the Idaho Department
of Fish and Game and the right holder under separate agreement dated )
2004, to which the Department is not a party and which may be enforceable by a
court of law.

If the separate agreement by the [daho Department of Fish and Game and
the right holder dated April __, 2004 is ever terminated, then the limitations set
forth in section 2(B)2) of that agreement shall no longer apply. Any
modification or termination in this settlement agreement shall be in writing signed
by an authorized representative of both partics, If a modification or termination
agreement is made, the Idaho Department of Water Resources shall be provided a

copy by the right holder.

A

3. Term

This settlement agreement shall take effect when executed by both parties hereto.

This settlement agreement may be amended by mutual written consent of the parties.

B.

In the event that the Idaho Department of Water Resources fails to include the

provision described in subsection (B) of section 2 above in any permit issued on application for

permit no. 36-8785, then this settlement agreement shall be void, and the protest of the IDF&G

shall continue as if this settlement agreement had never been executed.
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4. Disclaimers and Reservation of Rights

A. The parties agree to jointly support and defend this settlement agreement against
all objections.

B. This settlement agreement has been reached in the process of good faith
negotiations for the purpose of resolving legal disputes, including pending protests before the
Idaho Department of Water Resources, and all parties agree that no offers and/or compromises
made in the course thereof shall be construed as admissions against interest or be used in any
legal proceeding other than one for approval, confirmation, interpretation, or enforcement of this
settlement agreement.

5. Entire Settlement Agreement and Modifications

A. This settlement agreement sets forth all the covenants, promises, provisions,
agreements, conditions, and understandings between the parties and there are no covenants,
provisions, promises, agreements, conditions, or understandings, either oral or written other than
are herein set forth.

B. Any modification in this settlement agreement shall be in writing signed by an
authorized representative of both parties.

6. Governing Law

Both parties agree that this settlement agreement shall be governed by and construed in

accordance with the laws of the State of 1daho.

7. Effect of Section Headings

The section headers appearing in this contract are not to be construed as interpretations of

the text but are inserted for convenience and reference only.

8. Triplicate Originals
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A. This settlement agreement is executed in triplicate. Each of the three settlement
agreements with an original signature of each party shall be an original.

B. One original shall be distributed to each party. The third original shall be tiled
with the Idaho Department of Water Resources.

IN WITNESS WHEREOF the parties executed this settlement agreement.

IDAHO DEPARTMENT OF FISH BUCKEYE FARMS, INC.
AND GAME

DAVID PARRISH

STATE OF IDAHO )
)

County of Jerome )

On this __ day of ,in the year 200 _, before me a Notary Public in and for
said State, personally appeared David Parrish, known to me to be the Regional Supervisor of the
Idaho Department of Fish and Game, that executed the within instrument, and acknowledged to
me that the Idaho Department of Fish and Game and the State of Idaho executed the same.

IN WITNESS WHEREOF, 1 hereunto set my hand and seal on the day and year last
above written.

Notary Public for Idaho
Residing at Boise, Idaho
My Commission expires:

STATE OF IDAHO )

)

County of Ada )
On this _ day of _in the year 200 , before me a Notary Public in and for
said State, personally appeared ) , known or satisfactorily proved to me to be the

authorized representative of Buckeye Farms, Inc. and that said settlement agreement was signed
on behalf of Buckeye Farms, Inc.
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[N WITNESS WHEREOF, 1 hereunto set my hand and seal on the day and year last
above written.

Notary Public for 1daho
Residing at Boise, Idaho
My Commission expires:
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Merritt, Allen

From: Merritt, Allen

Sent: Friday, April 09, 2004 10:59 AM

To: John Simpson (E-mail); David Barber (E-mail)
Cc: Peppersack, Jeff; Spackman, Gary

Subject: Draft Buckeye Agreement

| have been able to review the draft agreement wih attorneys and bureau chiefs in the state office.
We support your efforts n resolving this matter. The issues identified you should consider are:

In the licensing process their may be a situation where the capacty of the diversion works may be such that the
entire 16 cfs is not capable of being diverted. If that situation develops then the license would be issued limited on
capacity. (For example the license may be for only 15 cfs.) If this is the situation then including 2(B)2 exactly as written
would not be appropriate on any subsequent icense. IDWR should have the flexibility to reduce the limits where
appropriate to match the devebped diversion capactty. If the license can be issued for 16 cfs then this becomes a non-

issue.

Regarding the termination of the agreement... Its suggested that 5.B. include something like..."Any
modification or termination in this settlement agreement shall be in writing signed by an authorized
representative of both parties. If a modification or termination agreement is made IDVR shall be provided a copy
by the right holder.”

If termination of the agreement were to occur after icensing there may be an issue of expanded use. We are considering
placing a condtion on approval that: "If termination of the agreement shoutd occur IDWR retains jurisdiction to require
right holder to file for an amendment or transfer of rght depending on status of right at time of termination.”

The final issue involves the potential of the permit or right being subordinated to future uses such as domestt, etc.
In light of the recent curtaiment order of groundwater n WD130 the administration is seriously looking at including some
sort of subordination language on the uses proposed by ths application. The subordination condition probably does not
affect the substance of the agreement but | thought you shout! be aware of this.

| will be available next week if you desire to hold another conference cal.



SETTLEMENT AGREEMENT OF A PROTEST TO WATER RIGHTS BETWEEN THE
IDAHO DEPARTMENT OF FISH AND GAME AND BUCKEYE F ARMS INC.

THIS SETTLEMENT AGREEMENT is entered into between the Idaho Department of

Fish and Game and Buckeye Farms, Inc. and is made in reference to the following facts:
RECITALS OF FACTS

A. Buckeye Farms, Inc., an Idaho Corporation, filed application for Permit No.
36-8785 to divert at the Hunt Ditch Diversion the waters of Riley Creek, tributary to the Snake
River.

B. The I1daho Department of Fish and Game filed a protest to the approval of
application for Permit No. 36-8785 because of the potential adverse impacts on fish and wildlife
resources in Riley Creek.

C. The purpose of this settlement agreement is to resolve in an amicable manner the
protest by the Idaho Department of Fish and Game.

IN CONSIDERATION OF THE PROMISES HEREINAFTER STATED, THE
PARTIES AGREE AS FOLLOWS:

1. Definitions

Al The term “Idaho Department of Fish and Game” or the acronym “IDF&G,”
means the State of Idaho Department of Fish and Game, Magic Valley Region, 868 E. Main St.,
P.O. Box 428, Jerome, Idaho, 83308-0428, by and through its authorized representatives.

B. The term “applicant” means Buckeye Farms, Inc., 18335 U.S. Hwy. 30,

Hagerman, ID 83332, by and through its authorized representatives, or any successor or assign.
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A.

2. Resolution of Protests

The IDF&G conditionally withdraws its protest to the approval of application for

Permit No. 36-8785, provided however, that this withdrawal shall be void if the Idaho

Department of Water Resources fails to include the provision provided in subdivision (B) of this

section as a condition of any permit issued on application for Permit No. 36-8785.

B.

1.

The applicant agrees to the following:

The applicant would not file a protest 10 an application for permit by the IDF&G

for the diversion of up to 5 c.f.s. of water into the West Pond. The source would

be spills from the Big Bend ditch. The beneficial use would be for fish and

wildlife habitat.

The applicant would limit its diversions as follows:

1. During the period from September 16™ of each year to March 15" of the
following year, the applicant may divert up to 16 c.fs.

ii. During the period from March 16" of each year to September 15" of the
year, applicant may only divert 8 c.f.s. when the flow in Riley Creek at the
Hunt Ditch Diversion is equal to, or less than 45 c.f.s. When the flow in
Riley Creek at the Hunt Ditch Diversion is greater than 45 c.f.s., Buckeye
may divert 8 c.f.s. and any amount in excess of 45 c.fs. up to a total of 16
c.fs.

Where feasible and in the best interests of the parties, the applicant and IDF&G

will manage their respective water rights in a coordinated fashion to provide the

water that Buckeye needs for its operations and to assure a viable fish population

in Riley Creek.
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C. The IDE&G and applicant request the approval of application for Permit

No. 36-8785 with the following conditions:

1. The limitations set forth in section 2(B)(2) shall be included as conditions of use
- . ; B o —
of any permit and any license thereafter issued., o s ! / reg 7s 7 7%
bt e eyl @ 4. e 4 '["'jf' -
2. The following provisions would be included as conditions of use of any permit

and any license thereafter issued:

The diversion and use of water described in permit 36-8785 may be
subject to additional conditions and limitations agreed to by the Idaho Department
of Fish and Game and the right holder under separate agreement dated Apnil
2004, to which the Department 18 not a party and which may be enforceable by a
court of law,

If the separate agreement by the Idaho Department of Fish and Game and
the right holder dated April , 2004 is ever terminated, then the limitations set
forth in section 2(B¥2) of that agreement shall no longer apply.

3. Term

A. This settlement agreement shall take effect when executed by both parties hereto.
This settlement agreement may be amended by mutual written consent of the parties.

B. In the event that the Idaho Department of Water Resources fails to include the
provision described in subsection (B) of section 2 above in any permit issued on application for
permit no. 36-8785, then this settlement agreement shall be void, and the protest of the IDF&G
shall continue as if this settlement agreement had never been executed.

4. Disclaimers and Reservation of Rights

A. The parties agree to jointly support and defend this settlement agreement against
all objections.

B. This settlement agreement has been reached in the process of good faith

negotiations for the purpose of resolving legal disputes, including pending protests before the
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Idaho Department of Water Resources, and all partics agree that no offers and/or COMpromises
made in the course thereof shall be construed as admissions against interest or be used in any
legal proceeding other than one for approval, confirmation, interpretation, or enforcement of this
settlement agreement.

5. Entire Settlement Agreement and Modifications

A. This settlement agreement sets forth all the covenants, promises, provisions,
agreements, conditions, and understandings between the parties and there are no covenants,
provisions, promises, agreements, conditions, or understandings, either oral or written other than

are herein set forth. ‘ 1
A =

O\r
B. Any modification in this settlement agreement shall be in writing signed by an

authorized representative of both parties.

6. Governing Law

Both parties agree that this settlement agreement shall be governed by and construed in

accordance with the laws of the State of Idaho.

7. Effect of Section Headings

The section headers appearing in this contract are not to be construed as interpretations of
the text but are inserted for convenience and reference only.

8. Triplicate Originals

A. This settlement agreement is executed in triplicate. Each of the three settlement
agreements with an original signature of each party shall be an original.

B. One original shall be distributed to each party. The third original shall be filed
with the Idaho Department of Water Resources.

IN WITNESS WHEREOF the parties executed this settlement agreement.
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IDAHO DEPARTMENT OF FISH BUCKEYE FARMS, INC.
AND GAME

DAVID PARRISH

STATE OF IDAHO )
)

County of Jerome )

On this __ day of . in the year 200_, before me a Notary Public in and for
said State, personally appeared David Parrish, known to me to be the Regional Supervisor of the
Idaho Department of Fish and Game, that executed the within instrument, and acknowledged to
me that the Idaho Department of Fish and Game and the State of Idaho executed the same.

IN WITNESS WHEREOF, 1 hereunto set my hand and seal on the day and year last
above written.

Notary Public for Idaho
Residing at Boise, 1daho
My Commission expires:

STATE OF IDAHO )
)

County of Ada )
On this _ day of , in the year 200_, before me a Notary Public in and for
said State, personaily appeared , known or satisfactorily proved to me to be the

authorized representative of Buckeye Farms, Inc. and that said settlement agreement was signed
on behalf of Buckeye Farms, Inc.

IN WITNESS WHEREOF, | hereunto set my hand and seal on the day and year last
above written.

Notary Public for Idaho
Residing at Boise, Idaho
My Comimission expires:
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL H E (-s -
LLAWRENCE G. WASDEN -
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April 2, 2004 SouEin P

HAND DELIVERED

Mr. Allen D. Merritt

Idaho Department of Water Resources
1341 Fillmore Street, Suite 200

Twin Falls, 1D 83301-3380

Re: Buckeve Farms Application No. 36-08785.

Dear Allen:

The Idaho Department of Fish and Game and the applicant in the above-entitled
matter have reached a revised tentative settlernent of the protest filed by the Idaho
Department of Fish and Game. The parties addressed the concerns raised by your
previous review of an carlier draft of the settlement agreement. This revision includes
the provisions that the parties discussed with you on the phone last week. The parties
have not executed the settlement agreement because the parties wanted to give the Idaho
Department of Water Resources one more opportunity to review the settlement
agreement. Please provide Mr. John Simpson and me the Department’s comments on the
enclosed revised tentative settlement agreement.

DAVID J. BARBER
Deputy Attormey General
Natural Resources Division

DJB/ov

Encl.

cc: Phillip J. Rassier
Jeff Peppersack
John Simpson
Dave Parrish
Cindy Robertson

Natural Resources Division
P.O. Box 83720. Boise, |daho 83720-001C
Telephone: {208) 334-2400, FAX: (208) 334-2690
Located at 700 W. Jefferson Street. Suite 210



State of ruaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
March 29, 2004 Govemor
KARL J. DREHER
Director

John Simpson

205 N. 10th Street, Suite 520
PO Box 2139

Boise, ID 83701-2139

RE: Application for Permit 36-8785 in the name of Buckeye Farms Inc.

Dear John:

Thank you for your efforts to resolve the protest on this particular application. As you
know the application seeks 16 cfs for Wildlife, Recreation, Aesthetic, and Fish

Propagation purposes.

These uses may be approvable; however, additional justification for the quantity
proposed will be necessary before the Department finalizes processing this application.
Quantity should be justified based on actual need rather than just the availability of flow.
Without sufficient justification of the quantity, the Department will subordinate the uses
to future development for other purposes that are not subordinated. Some variation of the

following condition may be imposed:

“The rate of diversion for wildlife purposes authorized by this permit shall be junior and
subordinate to all rights to the use of water, other than wildlife purposes, within the State of Idaho
that are initiated later in time than the priovity of this permit and shall not give rise to any right or
claim against future rights to the use of water, other than wildlife purposes, within the State of
Idaho initiated later in time than the priovity permit.”

The Department will hold processing of this application for 30 days (Assuming the
protest is resolved) to allow submittal of the required information in support of your
application. Additional time may be granted by the Department upon receipt of a written
request and sufficient justification for an extension. After that time, if we do not receive
a response from you regarding the application, the Department will process the

application as noted above.

If you have questions please feel free to contact me at this office.

Sing ,

Allen Merritt, P.E.
Southern Region Manager

CC: Dan Yore — Buckeye Farms Inc.
Jeff Peppersack — IDWR State Office



State of idaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

December 29, 2003

David Barber

Office of the Attorney General
PO Box 83720

Boise, ID 83720-0010

RE: Buckeye Farms Application for Permit No. 36-8785

Dear David:

I have reviewed your letter and draft settlement agreement dated December 22,2003
outlining a proposed settlement agreement between Buckeye Farms and F&G. T have
also discussed these documents with Jeff Peppersack in our state office. As background I
have enclosed a copy of the July 29, 2003 Administrator’s Memorandum regarding
conditional protest withdrawals and resolution of contested applications for your
reference. In light of the referenced memorandum I wish to make the following
comments regarding Part 2. Resolution of Protests of the draft agreement:

-2.B.2. appears to be something the department could add as a condition of use.

-All other bullets of the agrecment do not appear to be appropriate to be included
as conditions of use by the department. Specifically:

-2.B.1. does not appear to be appropriate to be included as a condition of
use on this application since the Department does not have an application
alluded to in the bullet filed before it so the definition of the application
may be vague. Additionally the Department does not wish to be placed in
a position to litigate or enforce this matter if the applicant was to filea
protest if such a hypothetical application were to be filed by the protestant.

-2.B.3. of the draft agreement does not appear to be appropriate to be
included as a condition of use on this application since there are terms
used in the bullet that are only quantifiable or best understood by the
parties and best enforceable by those parties.

-2.C. (See below)



These bullets, however, may be considered part of an outside or separate
agreement between Buckeye Farms and F&G and said agreement would be
referenced using the standard condition:

The diversion and use of water described in Permit 36-8785 may be
subject to additional conditions and limitations agreed to by the protestant
and the right holder under a separate agreement to which the Departiment
is not a party and which may be enforceable by a court of law.

Thank you for the opportunity to review your draft agreement. It appears the parties are
very close to settlement. I thank all involved for their efforts to resolve this matter prior
to scheduling a hearing. Hopefully with some adjustment of the draft agreement a
resolution can be finalized. If you have questions about my comments please feel free to

contact me at this office.
Sincerel .
Allen Merritt, PE
Southern Region Manager

CC: John Simpson
Jeff Peppersack
Dave Parrish



ADMINISTRATCR'S MEMORANDUM

Application Processing Memo No. 68
Transfer Processing Memo No. 25

To: Regional Offices RECEIVEL
ter Allocation B
Water Allocation Bureau JUL 31 2003
From: L. Glen Saxton M/ Nepariment of Water Resource:
Southem Reglon
Re: CONDITIONAL PROTEST WITHDRAWAL FOR

RESOLUTION OF A CONTESTED APPLICATION

Date: July 29, 2003

The purpose of this memorandum is to provide guidance to Department staff regarding
the procedure to be followed upon receipt of a conditional withdrawal of a protest to a water

right application.

Protests to water right applications are often resolved through stipulated agreement
resulting from negotiations between parties. In some cases, an agreement between parties
includes a statement that the protest is withdrawn provided the Department includes specific
language as conditions of approval of the water right application. Sometimes, however, the
stipulations proposed in the “conditional” withdrawals are not acceptable to the Department
for a variety of reasons. Department Rule of Procedure 612 provides that “When a
settlement is presented to the presiding officer, the presiding officer will prescribe procedures
appropriate to the nature of the settlement to consider the settlement.”

The Department should encourage settlement of contested cases through informal
means and should make every effort to facilitate such settlements. To increase the likelihood
that the settlement agreement will be acceptable to the Department, staff that conduct pre-
hearing conferences should advise the parties that proposed settlement conditions may be

considered unacceptable if the conditions are:

s Contrary to law or rules of the Department
Outside Department jurisdiction
Unreasonably burdensome upon the Department including staff time and Department

resources

e Inconsistent with Department policy
Inconsistent with proper management of the water resource or orderly administration

of water rights
¢ Unclear or ambiguous meaning or intent.



Instruction should be provided at the conference stage before negotiations commence, if
possible, and parties shouid be informed that this guidance does not prohibit or limit
settlement agreements between the parties separate from requirements of the Department.

If a conditional protest withdrawal proposes settlement conditions to be applied to an
approval, the Department must determine if the conditions are appropriate prior to
determining that a protest is withdrawn. Regional Managers facilitating protest resolutions
have broad discretion to determine the acceptability of proposed conditions but in some
questionable cases, may want to seek legal or administrative review.

if the settlement conditions are determined to be unacceptable, the Department should
prepare a letter to inform the parties that the conditional protest withdrawal is not acceptable
and should list the reasons why the conditions cannot be accepted. The letter should also
inform the parties that the protests will not be considered by the Department as withdrawn,
that the pending application remains an active contested case before the Department, and
that the parties have further opportunity to resolve the contested matter through continued

negotiations.

If the settlement conditions are determined to be acceptable, and the application is
otherwise approvable, the Department should acknowledge receipt of the conditional
withdrawal of protest. The acknowledgement letter should inform the parties that the
Department may modify the conditions as written to fit the approval format or may substitute
a standard condition of the Department with essentially the same language and intent. Minor
revisions can be made to help clarify certain references within a condition such as the :
addition of water right or transfer numbers, and well or other diversion locations. Standard
conditions of the Department may be used to accommodate data entry and help avoid
conflicting interpretations by Water Masters, Department staff and other water users.
However, in preparation of an approval document, Department staff shouid not modify or
replace specific language that relates only to interaction of the parties or the factual
circumstances unless a change is necessary to prevent conflicting interpretations. In such
cases, or in cases where acceptability is questionable, State office staff should consult with
the Regional Manager and other staff who facilitated the protest resolution and, if significant
changes appear to be warranted, the Department should notify the parties in writing of the
changes or concern, prior to issuance of an approval. If a party objects in writing to the
proposed changes, IDWR will inform the parties that the protest is not considered withdrawn,
that the pending application remains an active contested case before the Department, and
that the parties have further opportunity to resolve the contested matter through continued

negotiations.

When multiple parties protest an application, one or more of the parties may withdraw
their protests prior to hearing. If a withdrawal of protest agreement does not resolve the
entire contested case, failure to determine acceptability of proposed condition language at
the time of withdrawal could result in a later rejection of the proposed language after the
dispute between the other parties is resolved. Conditional language proposed ina
withdrawal agreement between the applicant and less than all of the protestants should be
reviewed prior to hearing on the matter and a letter issued stating whether the proposed
language would be acceptable to IDWR if the application is ultimately approved. Care should



be exercised in issuing the letter, however, if, by finding the proposed condition to be
acceptable, IDWR might be viewed as having predetermined the outcome of the contested

case.

Approvals are issued as preliminary orders of the Department and also must be
provided to all parties invoived in the conditional withdrawals. Parties can petition for
reconsideration of a preliminary order for any reason, including disagreement with the
conditions of approval, if any were modified, substituted or added by the Department.

This guidance does not limit or prohibit the use of settlement agreements that do not
impose conditions on the approval. In such cases, the existence of an agreement can be

recognized with a standard condition of the Department as follows:

The diversion and use of water described in Transfer <00000> may be subject
to additional conditions and limitations agreed to by the protestant(s) and the
right holder under a separate agreement to which the Department is not a party

and which may be enforceable by a court of law.



STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G, WASDEN

December 22, 2003

Mr. Allen D. Merritt

Idaho Department of Water Resources
1341 Fillmore Street, Suite 200

Twin Falls, ID 83301-3380

Re:  Buckeye Farms Application No. 36-08785.
Dear Allen:

The Idaho Department of Fish and Game and the applicant in the above-entitled matter
have reached a tentative settlement of the protest filed by the Idaho Department of Fish and
Game. However, the parties have not executed the agreement because we wanted to give the
Idaho Department of Water Resources the opportunity to review the settlement. If the
Department has a problem with the settlement, then it may affect how the parties proceed. In the
past, I have submitted draft settlement agreements to the Department for their comment. Mr. Jeff
Peppersack recently reviewed a similar settiement agreement in another matter for me, and his
comments were helpful to the parties. Please provide me the Department’s comments on the
enclosed tentative settlement agreement.

Sincerely,
- /
; /

DAVID J. BARBER
Deputy Attorney General
Natural Resources Division

DJB/ov

Encl.

cc:  Phillip J. Rassier
Jeft Peppersack RECEIVED
John Simpson
Dave Parrish DEC 2 3 2003
Cindy Robertson

Departmant of Water Resource:
Southern Reglon

Natural Resources Division
P.0. Box 83720. Boise, Idaho 83720-0010
Telephone: (208} 334-2400, FAX: (208) 334-2690
Located al 700 W. Jeflerson Street, Suite 210



DRAFT 12/22/2003 8:37 AM

SETTLEMENT AGREEMENT OF A PROTEST TO WATER RIGHTS BETWEEN THE
IDAHO DEPARTMENT OF FISH AND GAME AND BUCKEYE FARMS INC.

THIS SETTLEMENT AGREEMENT is entered into between the Idaho Department of

Fish and Game and Buckeye Farms, Inc. and is made in reference to the following facts:
RECITALS OF FACTS

A. Buckeye Farms, Inc., an Idaho Corporation, filed application for Permit No.
36-8785 to divert at the Hunt Ditch Diversion the waters of Riley Creek, tributary to the Snake
River.

B. The Idaho Department of Fish and Game filed a protest to the approval of
application for Permit No. 36-8785 because of the potential adverse impacts on fish and wildlife
resources in Riley Creek.

C. The purpose of this settlement agreement is to resolve in an amicable manner the
protest by the Idaho Department of Fish and Game.

IN CONSIDERATION OF THE PROMISES HEREINAFTER STATED, THE
PARTIES AGREE AS FOLLOWS:

1. Definitions

A. The term “Idaho Department of Fish and Game” or the acronym “IDF&G,”
means the State of Idaho Department of Fish and Game, Magic Valley Region, 868 E. Main St.,
P.0. Box 428, Jerome, Idaho, 83308-0428, by and through its authorized representatives.

B. The term “applicant” means Buckeye Farms, Inc., 18335 U.S. Hwy. 30,

Hagerman, ID 83332, by and through its authorized representatives, or any successor or assign.

RECEIVED

DEC 2 3 2003
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A.

DRAFT 12/22/2003 8:37 AM

2. Resolution of Protests

The IDF&G conditionally withdraws its protest to the approval of application for

Permit No. 36-8785, provided however, that this withdrawal shall be void if the Idaho

Department of Water Resources fails to include the provision provided in subdivision (B) of this

section as a condition of any permit issued on application for Permit No. 36-8785.

B.

1.

The applicant agrees to the following:

The applicant would not file a protest to an application for permit by the IDF&G

for the diversion of up to 5 c.f:s. of water into the West Pond. The source would

be spills from the Big Bend ditch. The beneficial use would be for fish and

wildlife habitat.

The applicant would limit its diversions as follows:

i. During the period from September 16" of each year to March 15™ of the
following year, the applicant may divert up to 16 c.fs.

il. During the period from March 16™ of each year to September 15 of the
year, applicant may only divert 8 c.f.s. when the flow in Riley Creek at the
Hunt Ditch Diversion is equal to, or less than 45 c.f.s. When the flow in
Riley Creek at the Hunt Ditch Diversion is greater than 45 c.f.s., Buckeye
may divert 8 c.f.s. and any amount in excess of 45 c.f:s. up to a total of 16
c.fs.

Where feasible and in the best interests of the parties, the applicant and IDF&G

will manage their respective water rights in a coordinated fashion to provide the

water that Buckeye needs for its operations and to assure a viable fish population

in Riley Creek.
RECEIVED

DEC 7 3 2003

SETTLEMENT AGREEMENT 54 320t of Weter Feso, Page2 of 3
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C. The IDF&G and applicant request the approval of application for Permit
No. 36-8785 with the following condition:
The use of water under this permit and any license issued thereafter is
subject to the provisions of the SETTLEMENT AGREEMENT OF A
PROTEST TO WATER RIGHTS BETWEEN THE IDAHO
DEPARTMENT OF FISH AND GAME AND BUCKEYE FARMS, INC.

entered on , 2003. This settlement agreement is incorporated herein by
reference.

3. Term

A, This settlement agreement shall take effect when executed by both parties hereto.
This settlement agreement may be amended by mutual written consent of the parties.

B. In the event that the Idaho Department of Water Resources fails to include the
provision described in subsection (B) of section 2 above in any permit issued on application for
permit no. 36-8785, then this settlement agreement shall be void, and the protest of the IDF&G
shall continue as if this settlement agreement had never been executed.

4. Disclaimers and Reservation of Rights

A. The parties agree to jointly support and defend this settlement agreement against
all objections.

B. This settlement agreement has been reached in the process of good faith
negotiations for the purpose of resolving legal disputes, including pending protests before the
Idaho Department of Water Resources, and all parties agree that no offers and/or compromises
made in the course thereof shall be construed as admissions against interest or be used in any
legal proceeding other than one for approval, confirmation, interpretation, or enforcement of this

settlement agreement.

RECEIVE®D
DEC 23 20%2

Sgoeriment of Watar F
Southern R,

SETTLEMENT AGREEMENT Page 3 of 5
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5. Entire Settlement Agreement and Modifications

A. This settlement agreement scts forth all the covenants, promises, provisions,
agreements, conditions, and understandings between the parties and there are no covenants,
provisions, promises, agreements, conditions, or understandings, either oral or written other than
are herein set forth.

B. Any modification in this settlement agreement shall be in writing signed by an
authorized representative of both parties.

6. Governing Law

Both parties agree that this settlement agreement shall be governed by and construed in
accordance with the laws of the State of Idaho.
7. Effect of Section Headings
The section headers appearing in this contract are not to be construed as interpretations of

the text but are inserted for convenience and reference only.

8. Triplicate Originals

A. This settlement agreement is executed in triplicate. Each of the three settlement
agreements with an original signature of each party shall be an original.

B. One original shall be distributed to each party. The third original shall be filed
with the Idaho Department of Water Resources.

IN WITNESS WHEREOF the parties executed this settlement agreement.

IDAHO DEPARTMENT OF FISH BUCKEYE FARMS, INC.
AND GAME
DAVID PARRISH
RECEIVF
263
SETTLEMENT AGREEMENT DEC 23 Page 4 of 5

Departmert of Water R
Southern Region



DRAFT 12/22/2003 8:37 AM

STATE OF IDAHO )
)

County of Jerome )

On this __ day of , in the year 200_, before me a Notary Public in and for
said State, personally appeared David Parrish, known to me to be the Regional Supervisor of the
Idaho Department of Fish and Game, that executed the within instrument, and acknowledged to
me that the Idaho Department of Fish and Game and the State of Idaho executed the same.

IN WITNESS WHEREOF, I hereunto set my hand and seal on the day and year last
above written,

Notary Public for Idaho
Residing at Boise, Idaho
My Commission €xpires:

STATE OF IDAHO )

)

County of Ada )
On this __ day of . in the year 200_, before me a Notary Public in and for
said State, personally appeared . known or satisfactorily proved to me to be the

authorized representative of Buckeye Farms, Inc. and that said settlement agreement was signed
on behalf of Buckeye Farms, Inc.

IN WITNESS WHEREOF, 1 hereunto set my hand and seal on the day and year last
above written.

Notary Public for Idaho
Residing at Boise, Idaho
My Commission expires:

SETTLEMENT AGREEMENT Page Sof 5
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MAY 27 2003

STATE OF IDAHO PP o Waor s
OFFICE OF THE ATTORNEY GENERAL Heaior

LAWRENCE G. WASDEN
May 23, 2003

John K. Simpson

Barker, Rosholt & Simpson, LLP
P.O. Box 2139

Boise, ID 83701-2139

Re:  Application for Permit No. 36-08783 in the Name of Buckeye Farms from Riley
Creek and Request for Measurement Data

Dear John:

The purposes of this letter are to provide you an update on the Idaho Department of Fish
and Game’s analysis of the above application and to request some further information. Ms.
Cindy Robertson conducted a field examination of Riley Creek last week. She concluded that
additional data would assist her. She requested the following information: (1) Tabular data of
the water levels, water depths, and bottom profile from which David Shaw created the graph
enclosed with his letter dated April 9, 2003; (2) water surface elevations and water depths for
stream flows at 10 cubic feet per second (cfs), 20 cfs, 30 cfs, 40 cfs, and 50 cfs.; and (3) an
explanation of the relationship between the water level depicted in Mr. Shaw’s graph and the
gage height and stage associated with his rating curve. If you are willing to provide this
information, please send the data to me, and [ will make sure that Ms. Robertson receives it.

Thank you in advance for your help in this matter.

J e

DAVID J. BARBER
Deputy Attorney General

Sincerely,

DIB/ov

cc: Ms. Cindy Robertson
Mr, David Parrish
Mr. David Shaw
Mr. Allen Merritt

Natural Resources Division
P.O. Bax 83720, Boise, ldaho 83720-0010
Telephone: (208) 334-2400, FAX: (208) 334-2690
Located at 700 W. Jefferson Street, Suite 210
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL

Mpe

LAWRENCE G. WASDEN

April 30, 2003

Mr. Allen D. Merritt

fdaho Departiment of Water Resvurces
1341 Fillmore St., Suite 200

Twin Falls, ID 83301

Re:  Application for Permit No. 36-08785.
Dear Mr. Merritt:

This letter is a status report concerning the protest to the above application by the
Idaho Department of Fish and Game, hereinafter “IDF&G.” The applicant provided
IDF&G with the following information: (1) a set of measurements made by the water
master for Water District 36A on March 28, 2003, (2) some additional flow measurement
data collected by Mr. David Shaw, and (3) the cross-section measurements also made by
Mr. David Shaw. The latter two items were not received until April 25, 2003, and
personnel of IDF&G have been tied up in some mectings since that date. Consequently,
IDF&G has not evaluated the data. In addition, IDF&G intends to collect some data that
will allow an evaluation of the relationship between flow and availability of fish habitat.
Assignments related to the Snake River Basin Adjudication and recent rains have delayed
the collection of that data. If the weather cooperates, 1 understand that IDF&G intends to
collect the data necessary for that evaluation on May 6" or 7. T will report back to you
as soon as possible after those data are evaluated. That data should allow the IDF&G 1o
evaluate whether to continue with the protest. I request that you set this matter for a
further status report on June 1, 2003.

I provided Mr. Simpson a draft of this letter, and he informed me that he did not

object to me sending it to you.

David J. Barber

Deputy Attorney General
DIB/ov
Cc: John Simpson

Natural Resources Division
P.O. Box 83720, Boise, Idaho 83720-0010
Telephone: (208) 334-2400, FAX: (208) 334-2690
Located at 700 W. Jefferson Street, Suite 210
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STATE OF IDAHO

OFFICE OF THE ATTORNEY GENERAL REC Eive o
LAWRENCE G. WASDEN FEB ! 20
Deparimen; 3
February 19, 2003 sum:mwg;m%umﬁ

VIA US MAIL AND FACSIMILE
(208) 736-3037

Mr. Allen D. Merritt

Idaho Department of Water Resources
1341 Fillmore Street, Suite 200

Twin Falls, ID 83301-3380

Re:  Buckeye Farms Application No. 36-08785.
Dear Allen:

Mr. John Simpson sent the flow data to me, and I forwarded the information to
appropriate personnel with the Idaho Department of Fish and Game. In our review of the
data, we note that there are large fluctuations in the flow of Riley Creck over short
periods of time. We assume without knowing that these fluctuations are due in part by
the diversion of water by other persons from Riley Creek. To help us understand the
facts better, I would appreciate a copy of the diversion records from Riley Creek. Since a
water measurement district exists for this geographic area, we assume that those records
are readily available from your office. Please forward as soon as possible by e-mail or
facsimile a copy of those records. If those records are available in the state office in
Boise, please so advise me, and I will obtain a copy from that office. Thank you.

Sincerely,

g R R )
) ! - .« ‘ /‘_,l .
/J(Qéi»’{,c <! /‘jﬂ A

Dawvid J. Barber
Deputy Attorney General
Natural Resources Division

DIJB/ov

cc: Dave Parrish
Cindy Robertson

P.O. Box 83720, Boise, Idaho 83720-0010
Telephone: (208) 334-2400, FAX: (208) 334-2530
Located at 700 W. Jefferson Street, Suite 210



To: John Simpson

From: David B. Shaw

213103 11:17AM Dave Shaw EHG Resources Corp

Re: Riley Creek Measurement Data.

(208) 373-7385 (208) 373-7983

Fehruary 27, 2002

Below are measurement data for Riley Creek taken in 1997 downstream from the
[ .aMovne Ditch near Hagerman. The data below are from current meter
measurements that were taken to develop a rating curve for a recording gage
installed at this location for most of the year. The rating curve was not
completed at the time the measurements were taken but will be completed so the
cntire gage record will be available prior to any hearing on the Buckeyc water

right application from Riley Creck.

Riley Creek Dischage in CFS

2024797 60.2
3/21/97 62.1
4121797 50.8
5755197 68.8
6/20/97 34.1
711097 443
8/20/97 37.8
9/19/97 73.6
10/6:97 444
10/21/97 53.6
(1/19/97 58.0
1698 96,0

Page 2 of 5



213103 11:17AM Dave Shaw ERQC Resources Corp (208) 373-7985 {208} 373-7983 Page 3015

Mo Page 2
Stbjoct Fehruary 27, 20002

Also included are two altached sheets of hislorical data for Riley Creck covering

the period 1957 through 1996, My records indicate the attached measurements
were completed by the US Geological Survey.

Please let me know if vou need additional information.




21303 11:17AM Dave Shaw ERQ RAesources Corp (208) 373-7985 (208) 373-7983 Page ¢ ol §

RILEY CREEK MEASUREMENTS

Measurements taken 300" downstream from Lewis Spring in SYW1/4NE1/4 56 T8S R{4E
Measurements taken in March or April unless noted

Measurement below Brailsford Ditch and excludes Bickle Spring inflow when possible

Year Flow

51 63.0
52 548
53 54 .4
54 B35
55 596
58 70.4
57 69.0 Bickle Spring water was added to Riley Creek in
58 69.0 about August 1987
58 62.1
60

61

62

63 58.8
64 56.3
65 556
66 634
67 547
68

69 57.7
70 573
71 60.9
72 647
73 57.3
74 720*
75 46 0
76 56.4
77 61.3
78 74.0°
79 719
B0 63.1
81 875~
82 472
83 5h.2
84 57.3
85 56.2
86 70.4
87 741
88 660"
89 66.8
9c

91 72.8
92 73.6
a3 857 *

ERO Boise 11/5/98



. 213103 11:17AM Dave Shaw ERC Resources Corp (208) 373-7985 (208) 373-7983 Page 5015

Year Flow

94 74.1 +
95 57.0
96 73.9

* May include Bickle Spring inflow
+ {ncludes Brailsford Ditch diversion added to Riley Creek flow

ERO Beise 11/5/86



BEFORE THE DEPARTMENT OF WATER OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 36-8785 NOTICE OF
PRE-HEARING CONFERENCE

BUCKEYE FARMS, INC.,

Applicant
SOURCE: Riley Creek
Agqua Life Inc, Westem Legends L.C, ID Dept. of Fish & Tributary to Snake River
Game,
Protestants

COUNTY: Gooding
Fisheries Development Co,
Intervenor

S

On October 29, 1998 Buckeye Farms, Inc., applicant, filed with the Department of Water Resources an
Application to Appropriate the Public Waters of the State of Idaho. The Depariment has received protests
against the approval of said application from the above captioned protestants. In addition, a Petition for
Intervention was granted to Fisheries Development Co. on March 1, 1999.

Subsequently, Fisheries Development Co. withdrew as a party on January 24, 2003; a Default Order to Set
Aside the protests of Western Legends LLC and Aqua Life Corporation was issued by the Department on
January 30, 2003.

THEREFORE, The Department has set the matter of the sole remaining protest of the idaho Department of
Fish and Game for conference on Monday - February 24, 2003 commencing at 10:00 a.m. in Conference
Room D at the Idaho Department of Water Resources 5tate Office, 1301 North Orchard Street; Boise
ID.

The purpose of the conference is to formulate and simplify the issues, obtain admissions of fact and of
documents which will avoid unnecessary proof, arrange for the exchange of proposed exhibits or prepared
expert testimony prior to the hearing, limit the number of winesses, consolidate the examination of
witnesses, and advise the parties of the procedure which will be followed at any subsequent hearing.

The conference will be held in accordance with Chapter 2, Title 42, of the Idaho Code and the adopted Rules
of Practice and Procedure of the Department of Water Resources.

The conference will be conducted in a facility which meets the accessibility requirements of the Americans
with Disabilities Act. If you require special accommodations in order to attend, participate in or understand
the conference, please advise the department within (10) days prior to the conference.

MW
CAllen D. Merritt, P.E.
Regional Mariager

Dated this 6™ day of February, 2003.

Notice of Pre-Hearing Conference, App. 36-8785 Page 1



CERTIFICATE OF MAILING

| hereby certify that on the 6" day of February, 2003 a true and correct copy of the above and foregoing
Notice of Pre-hearing Conference was forwarded with all required charges prepared, by Regular U.S. Mail,
to the parties listed:

ATTN DAN YORE
BUCKEYE FARMS INC

18335 US HWY 30 DAVID PARRISH
HAGERMAN ID 83332 D DEPT FISH & GAME
PO BOX 428

JEZROME 1D 83338
JOHN K. SIMPSON
BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139

BOISE ID 83701-2139 CAVID BARBER

NATURAL RESOURCES DIV.
OFFICE OF ATTORNEY GENERAL
PO BOX 83720
DAVID B. SHAW BOISE ID 83720-0010
ERO RESOURCES CORP
1106 NORTH COLE RD-STE# C
BOISE ID 83704-8661

Mary A. Baldwin
Administrative Assistant |

Notice of Pre-Hearing Conference, App. 36-8785 Page 2



Merritt, Allen

From: Barber, David [dbarber@ag.state.id.us]

Sent: Wednesday, February 05, 2003 8:30 AM

To: 'Merritt, Allen’

Subject: RE: Pre-hearing Conference for Buckeye Application 36-8785
Dear Allen:

I have checked with IDF&G and the morning of February 24th works for
them. They have not decided whether they will attend in person Or will
participate by telephone conference call. I will be at the pre-hearing
conference in person.

Sincerely,
David J. Barber

————— Original Message---——-

From: Merritt, Allen (mailto:AMerritt@idwr.state.id.us]
Sent: Thursday, January 30, 2003 11:31 aM
To: 'agbarber@ag.state.id.us’
Subiject: FW: Pre-hearing Conference for Buckeye Application 36-8785
<< File: Bllen D Merritt.vef >>
> == Original Message---—- O.ﬁfLig
From: Merritt, Allen
Sent: Thursday, January 30, 2003 11:30 AM 7
To: John Simpson (EBE-mail); ‘dbarberfag.state.id.us’ 2—4, o 0
Subject: FW: Pre-hearing conference for Buckeye Application 36-8785 2 /9«
ll’a
Gentlemen: ’f”””/,,ﬂ;:——a_—_ﬂ—~\\ (o —
I have talked to Mr. Simpson and the morni February 24th is workable C’*fr

for a conference in Boisg = Office. I have tentatively
reserved cconference 5m D from 10:00 am to Noon. The room has a
conference phone ava ble. - — (
It is possible that if the gentlemen from F&G or Mr. Yore or others could

not attend they could participate by phone.

I understand Mr. Simpson will be providing the flow informaticn to F&G
soon so they will have a chance for evaluation before 2/24.

Mr. Barber, how does this fit intc your schedule?

Allen
————— Original Message-——--

From: Merritt, Allen

Sent: Wednesday, January 29, 2003 12:04 PM

To: Dreher, Karl; John Simpson (E-mail);
'dbarberfag.state.id.us’

Subject: Pre-hearing Conference for Buckeye Application
36-8785

Gentlemen,

Bt our last meeting we discussed setting another pre-hearing
conference for February 25th.

Since our last meeting other protestants have either withdrawn or
will default by the end of this day and their protests will be set aside.

There is currently a conflict with a meeting I must attend in Boise

>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
> on February 25th.

1



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION)
FOR PERMIT NO. 36-8785 IN THE ) DEFAULT ORDER
NAME OF BUCKEYE FARMS, INC )

)

This matter having come before the Idaho Department of Water Resources (department), the
department makes the following Findings of Fact, Coriclusions of Law and Order:

FINDINGS OF FACT

1. On January 22, 2003, the department served a Notice of Proposed Default Order
upon Western Legends LLC, Aqua Life Corporation, and Fisheries Development Company for
failure to appear at a pre-hearing conference held on January 21, 2003, in Hagerman, Idaho.

2. Fisheries Development Company on January 24" withdrew as a party in this matter.

3. Aqua Life Corporation and Western Legends LLC did not respond to the Notice of
Proposed Default Order.

CONCLUSIONS OF LAW

1. IDAPA Rule 37.01.01702 (Rule of Procedure 702) authorizes the department to issue
a Default Order for failure to timely respond to the Notice of Proposed Default Order.

2. The department should issue Default Orders.
ORDER

IT 1S THEREFORE, HEREBY ORDERED that Aqua Life Corporation, and Western Legends
LLC are in default and that their respective protests tc Application for Permit No. 36-8785 are SET
ASIDE and will not be further considered by the department.
b
Dated this BO day of January, 200%

ALLEN MERRITT
Conference Officer



CERTIFICATE OF MAILING

| hereby certify that on the 30" day of January, 2003 a true and correct copy of the above and foregoing
Default Order was forwarded with all required charges prepared, by Regular U.S. Mail, to the parties listed:

ATTN DAN YORE
BUCKEYE FARMS INC

18335 US HWY 30 DAVID PARRISH
HAGERMAN 1D 83332 ID DEPT FISH & GAME
PO BOX 428

JEROME 1D 83338
JOHN K. SIMPSON
BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139
BOISE ID 83701-2139

DAVID BARBER
OFFICE OF ATTORNEY GENERAL
DAVID B. SHAW PO BOX 83720
ERO RESOURCES CORP BOISE ID 83720-0010

1106 NORTH COLE RD-STE# C
BOISE ID 83704-8661

Mary A.. Baldwin
Administrative Assistant |

Certificate of Mailing, App. 36-8785-Buckeye Farms, Inc. Page 1



Merritt, Allen

L ]
From: Merritt, Allen
Sent: Wednesday, January 29, 2003 12:04 PM
To: Dreher, Kari; John Simpson (E-mail); ‘dbarber@ag.state.id.us’
Subject: Pre-hearing Conference for Buckeye Application 36-8785

Gentlemen,
At our last meeting we discussed setting another pre-hearing conference for February 25th.

Since our last meeting other protestants have either withdrawn or will default by the end of this day and their protests will
be set aside.

There is currently a conflict with a meeting | must attend in Boise on February 25th.

Other options for a conference include the moming of February 24th at the State Office or a brief conference after 5:00 pm
on February 25th at the State Office in Boise.

Since participation by other parties is dwindling it may also be appropriate for a phone conference instead of a meeting.
Please provide me your feedback and a list of potential dates.

Thanks

Allen D Merritt.vcf



RECEIVED

JAN 2 4 2003
Daniel V. Steenson (ISB#4332) DﬂﬂﬂﬂmentofWaferResoumes
Charles L. Honsinger (ISB #5240)
S. Bryce Farnis (ISB#5636)
Ringert Clark, Chartered
P.O. Box 2773 A Ecg,
Boise, ID 83702 A VEp
(208)342-4591 L AN, P

oy ‘f:‘!?}g 003
Attorneys for Fisheries Development Co. i qm%%

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF
APPLICATION FOR PERMIT NOTICE OF WITHDRAWAL OF
NO. 36-08785 IN THE NAME OF PETITION TO INTERVENE

BUCKEYE FARMS, INC.

R e " W

Fisheries Development Co., by and through its attorneys of record Ringert Clark,
Chartered, hereby withdraws its Petition to Intervene in the protested matter of Application for
Permit Number 36-08785, filed in the name of Buckeye Farms, Inc.

T Fr
DATED this /7 day of January, 2003.

RINGERT CLARK CHARTERED

et - e T —
S. Bryce Farris
Attorneys for Fisheries Development Co.

NOTICE OF WITHDRAWAL OF PETITION TO INTERVENE - Page 1



CERTIFICATE OF SERVICE

e
1 certify that on January;,i'i/, 2003, 1 mailed the original and copies of this document,
including all attachments to the following:

Idaho Dept. of Water Resources David Barber

Southern Region Office Natural Resource Div.

222 Shoshone St. East Office of Attorney General
Twin Falls, Idaho 83301 P.O. Box 83720

Boise, 1D 83720-0010
Buckeye Farms, Inc.
18335 U.S. Hwy. 30
Hagerman, Idaho 83332

David Parrish

ID. Dept. Fish & Game
P.O. Box 428

Jerome, Idaho 83338

John K. Simpson

Barker Rosholt & Simpson
P.O. Box 2139

Boise, ID 83701-2193

David B. Shaw

ERO Resources

1106 North Cole Rd., Suite C
Boise, ID 83704-8661

Ken Ellis

Aqua Life Corp.

P.O. Box 1867

Twin Falls, Idaho 83303-1867

Western Legends L.C
P.O. Box 764 o .
Ketchum, ID 83340 ) /’2@{/ E——

e

S. Bryce Farris

NOTICE OF WITHDRAWAL OF PETITION TO INTERVENE - Page 2



State of .Jdaho |
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037
SOUTBERN REGION DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

January 27, 2003

S. BRYCE FARRIS

RINGERT CLARK CHARTERED
PO BOX 2773

BOISE ID 83702

Re: Application for Permit No. 36-8785 (Buckeye Farins, Inc.)

Dear Mr. Farris:

This office acknowledges receipt of the withdrawal of the Petition to Intervene on behalf of
FISHERIES DEVELOPMENT CO. against the above referenced application.

Since there were properly filed protests, their concems will need to be addressed by the
Department before final processing of the application can be completed.

The Department will continue review of the application without further contact with you unless
information is requested.

Please feel free to contact this office if you have any questions regarding this procedure.

Very truly yours,

ST

Aller) D. Merritt,P.E.
Southern Region Manager

AM:mb

Cc:

ATTN DAN YORE ‘ JOHN K. SIMPSON

BUCKEYE FARMS INC BARKER ROSHOLT & SIMPSON LLP
18335 US HWY 30 PO BOX 2139

HAGERMAN ID 83332 BOISE ID 83701-2139



R
Daniel V. Steenson (ISB#4332) & C Ey

Charles L. Honsinger (ISB #5240) Ay Vep
S. Bryce Farris (ISB#5636) D%%” 27 2003
Ringert Clark, Chartered -%,,:;“%,R

P.O. Box 2773 Rocipn “Oltcg

Boise, ID 83702
(208)342-4591

Attorneys for Fisheries Development Co.

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF
APPLICATION FOR PERMIT
NO. 36-08785 IN THE NAME OF
BUCKEYE FARMS, INC.

NOTICE OF WITHDRAWAIL OF
PETITION TO INTERVENE

R R T

Fisheries Development Co_, by and through its attorneys of record Ringert Clark,
Chartered, hereby withdraws its Petition to Intervene in the protested matter of Application for
Permit Number 36-08785, filed in the name of Buckeye Farms, Inc.

54

DATED this =7 day of January, 2003.

RINGERT CLARK CHARTERED
ey

S Bryce Farris
Attorneys for Fisheries Development Co.

NOTICE OF WITHDRAWAL OF PETITION TO INTERVENE - Page 1



CERTIFICATE OF SERVICE

L
I certify that on January&l, 2003, I mailed the original and copies of this document,
including all attachments to the following:

Idaho Dept. of Water Resources Dawid Barber

Southern Region Office Natural Resource Div.

222 Shoshone 5t, East Office of Attorney General
Twin Falls, Idaho 83301 P.O. Box 83720

Boise, ID 83720-0010
Buckeye Farms, Inc.
18335 U.S. Hwy. 30
Hagerman, Idaho 83332

Dawvid Parrish

ID. Dept. Fish & Game
P .O. Box 428

Jerome, Idaho 83338

John K. Simpson

Barker Rosholt & Simpson
P.O. Box 2139

Boise, TD 83701-2193

David B. Shaw

ERO Resources

1106 North Cole Rd., Suite C
Boise, ID 83704-8661

Ken Ellis

Aqua Life Corp.

P O. Box 1867

Twin Falls, Idaho 83303-1867

Western Legends LC
P.O. Box 764 e .
Ketchum, ID 83340

s _:/2/, e P
= Kl -

¢ S. Bryce Farris

NOTICE OF WITHDRAWAL OF PETITION TO INTERVENE - Page 2



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION)
FOR PERMIT NO. 36-8785 IN THE ) NOTICE OF
NAME OF BUCKEYE FARMS, INC } PROPOSED DEFAULT ORDER

)

This matter having come before the Idaho Department of Water Resources (department), the
department makes the following Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. On October 29, 1998, Buckeye Farms, Inc. (applicant) filed Application for Permit No.
36-8785 (application) with the department proposing to appropriate 16.0 cubic Bet per second of
water to be diverted from Riley Creek to be used for Wildiife, Recreation, Aesthetic, and Fish
Propagation purposes to be diverted year round.

2. The application was protested by Idaho Department of Fish and Game, Western
Legends LLC, and Aqua Life Corporation. Intervention was granted to Fisheries Development
Company.

3. On January 4, 2003, the department scheduled a pre-hearing conference in the
matter to be held on January 21, 2003, in Hagerman, Idaho. At that conference the applicant and
idaho Department of Fish and Game were represented. Western Legends LLC, Aqua Life
Corporation and Fisheries Development Company did not appear.

CONCLUSIONS OF LAW

1. IDAPA Rule 37.01.01700 (Rule of Procedure 700) authorizes the department to issue
a Notice of Proposed Default for Failure to Appear at a scheduled pre-hearing conference.

2. The department should enter a Notice of Proposed Default for failure of Western
Legends LLC, Aqua Life Corporation, and Fisheries Development Company to appear at the
January 21, 2003, pre-hearing conference held in Hagerman, Idaho in connection with the above
captioned matter.

ORDER

IT IS THEREFORE, HEREBY ORDERED that the department plans to enter a Default Order
SETTING ASIDE the protests of Western Legends LLC, Aqua Life Corporation, and Fisheries
Depvelopment Company as provided in IDAPA Rule 37.01.01702 (Rule of Procedure 702).

| .

Dated this -7 day of January, 2003.

. Foe A P
P . AR
[ 14

ALLEN MERRITT
Conference Officer




CERTIFICATE OF MAILING

I hereby certify that on the 22™ day of January, 2003 a true and correct copy of the above and foregoing

Notice of Proposed Default Order was forwarded with all required charges prepared, by Regular U.S. Mail to

the parties fisted:

ATTN DAN YORE
BUCKEYE FARMS INC
18335 US HWY 30
HAGERMAN ID 83332

JOHN K. SIMPSON

BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139

BOISE ID 83701-2138

DAVID B. SHAW

ERO RESOURCES CORP

1106 NORTH COLE RD-STE#C
BOISE 1D 83704-8661

DAVID PARRISH

ID DEPT FISH & GAME
PO BOX 428

JEROME ID 83338

KEN ELLIS

AQUA LIFE CORP

PO BOX 1867

TWIN FALLS ID 83301

ATTN BILL LEHMAN
WESTERN LEGENDS LLC
PO BOX 764

KETCHUM ID 83340

S. BRYCE FARRIS

RINGERT CLARK CHARTERED
PO BOX 2773

BOISE ID 83702

DAVID BARBER

NATURAL RESOURCES DIV.
CFFICE OF ATTORNEY GENERAL
PO BOX 83720

BOISE ID 83720-0010

Mary A.. Baldwin
Administrative Assistant |

Certificate of Mailing, App. 36-8785-Buckeye Farms, Inc. Page 1
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JAN -8 2003

Department of Water Resourpes

BEEMAN & ASSOCIATES, P.C.

Counselors and Attorneys at Law

409 West Jefferson Street
Boise, Idaho 83702-6049
Josephine P. Beeman Phone (208) 331-0950
jo.beeman@beernanlaw.com Fax (208) 331-0954
Dana H. Rose office@beemaniaw.com
dana rose@beemanlaw.con
ED
Janunary 7, 2003 RECE!IV
JAN 21 2003
Department of Water Resources
Qputham Realor

Jeff Martin

North Snake Ground Water District
152 E. Main Street

Jerome, ID 83338

RE: NSGWD and Buckeye Farms —
Riley Creek Water for Billingsley Creek Right
2001 Basin 36 Safe Harbor Agreement, Paragraph 2.6

Dear Jeff:

Buckeye Farms’ July 27, 2001, letter is incorporated in the 2001 Interim
Stipulated Agreement for Areas Within and Near IDWR Administrative Basin 36 as
follows: “NSGWD and Buckeye agree to use their best efforts to provide twelve (12) cfs
of water to Buckeye from Riley Creek by the 2002 irrigation season as contemplated in
the July 2001 letter to NSGWD.”

The July 27, 2001, letter is directed to “alternatives for the mitigation of senior
water rights with diversions out of Billingsley Creek in the Hagerman area. Specifically,
Buckeye Farms has a 20 cfs senior water right with diversion out of Billingsley Creek at
the Curren Ditch.” Buckeye also mentions a senior right from Weatherby Springs.

According to the New International Decree (relevant portions enclosed), a 10 cfs
diversion from Riley Creek will completely replace Buckeye Farms® 20 cfs diversion
from Billingsley Creek, but Buckeye must abandon the 1884 Billingsley Creek right if it
diverts the 10 cfs from Riley Creek. The “Riley Creek” election carries an October 1,
1908, priority date. Buckeye Farms and NSGWD have discussed a 12 cfs diversion from
Riley Creck to address shortages in Buckeye’s 20 cfs irrigation diversion from
Billingsley Creek, but it appears that neither NSGWD nor Buckeye Farms knew that a 10



Jeff Martin
January 7, 2003
Page 2

cfs irrigation diversion from Riley Creek will extinguish Buckeye’s 1884 Billingsley
Creek irrigation right. Although, Buckeye Farms has a pending application (36-08785) to
divert 16 cfs from Riley Creek (for year round wildlife, recreation, aesthetic, and fish
propagation uses with a 1998 priority date), the application does not address the irrigation
supply, and it would be junior to the 1908 Riley Creek option.

Sincerely,

BEEMAN & ASSOCIATES, P.C.

ogephine P. Beeman

JPB:fjw

Enclosures

cc: Jobn Simpson (w/enc.)
John Rosholt (w/enc.)
Karl Drcher (w/enc.)

Clive Strong (w/enc.)
ZAFTR02a0 SON5497
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TN THE DISTRICT COURT OF THE UNITED STAMES. FOR THE
DISTRIGT OF IDAHO, SOUTHERN DIVISION.

NZY INTERMATIONAL LORTGAGE
BANK, a corporatlon,

i
Plainsif?, g In Equity No. 1€02
-va- L)
) DECREE- w “TCOT
IDAHO POWER COLPANY, & ) =TT 1 Lol
oarporation, &t al. g ERAN o
Derendanta. ) Y
! gL
' i LA
) - Z i

P

TEEREAS, The above entitled action neving herstofcre beun
submitted to the court upond pleadings and stipulations ¢f racl,
on rils herein, and WEZRTAS, the court being &uly advised ia Too
prenises, and having made its findings of fact and cenclusions ol

law;

IT IS TEZREFORT ORDERZID, ADJUDGED, ArD DLCRIID, Thav &11 o

THZBE
the land éescrided i the complaint of e platnsif{, und in T

apswers, cross-complelnts, and couwnter-clalins of the defiwulive =-o

intarvenars, and gach of thert, is semi-arid in characiar Lah e ealos

tha artificial applicatlion -}y sater or ircigasiom in oTdel VO plew-I-

thereon ordlpary agricultural crops; that sald lamd is Sivaeic ...

ahat 1s known as the EsgerTman valley, esat af and adjacent VO t..

Snexa =iver, end tzat tha saeme lies hesween toe TLZ raglk, O Snil

#all, to the east of tho gnake Aiver end saild cneie Biver; «&ob-

auhsail of said valley underlying said valley gad all of vag Se-..

~ shattersd, fissured lava flow, upon woleh naa bteen ¢eposi.et 1.

of clay and gravel, interspersed with water word vaulders, ITagielis

of rack, and the soil is composed mainly of decouaposed luve Til:o

oxidized lava rook and sand, and that owing to uhe navure A5 wue

soll and subsoil, the goarse texture snd the machanicul CO.paAL 5. -

of the soil and 1ts free dralmage. the said logd &nd all ST bee -

L
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in Hagerman Vailey requires a large amounst of weter, as hervinarter
speciried, ror ius suacessrul irrigation and producticn thereon of
grdinary agrisultural ecrops. . |

I7™ IS FULTHZR ORDTASD, ADJUDGED, AKD DLCILZD, Thaet said land,
and all of the sams, i3 situsted in what 13 wnous aog whe loper:nan
Yalley, in Gooding Couniy, Ideheo, excepting certain lends of the
mhick

Tdeho Tower Compeny aituated on tha south sido of Snake River,

lunds are in Twin Falls County, Idaho; said Hegeruman Valley being a

1}

LS T
Lvar TaWw

=X

o
73

P N e ] -— FRTY - i1~ - - - e
sm=ll vallszy oI c2v¥: Lo a pp33 Sid2 ol Lh0& IIDERE

mmuousand Sprimgs™ on the soutld and "Lowar Selumen Tells™ cn ike

norih, comprising epproximately 15,000 acres of lsnd lying teisween

tha rim rock on ths east and the Snake River on the west: that in

the lendé, terrisory, and countiry imnediately to the east of said

Hagerman Velley there 1s ucderground rlowage of watel, flowing

towards the Sneke RBiver, which comes 30 the surfecs ipo nunerous

springs, =eeps, and srickles along said rim rock, end in juzezous

and clvers other springs located 1n the sald Eeagernan Valiey, and

that satd undarground flowage ol waser i8 the caomuoen scurce end

cupply of iwg creeks situated in the Hegerman Valley, one comioaly

cmown 28 "Rilay Gresk", which sald strean flows in & seuuliwestarly

diregtion and emptiles into Snake Rivel, and the other comicnly

imowm &s "3illingsley Creek"™, which sald ssreax Tlows iz @ o

westeriy directlon and empiiss 1n%d Snexe Siver, seid Riley Craek

snd sald Biliingsley Creex being the caturzl drainsge and waterwuys

the wmaters afforded by sald seeps, rivulets, springs and

into waleh
underground flow netureslly drain and ars conveyed into the Snaka

Aiver; and that the saild Riléy creek and Billingsl
thet the waters of both of sald creeks

2y Creell have the

same source, that 1s to say,

have their eorigin in ihe underground flowage of water flowing

vas in a ganera}ly westeriy direction andé walilag

tenaath the la

their appearance &3 §99D8, triclkles, rivulets and sprimgs on the

Page 2. .

e



rim rock bounding ssild Hegerman Valley on the enst and elso in said
velley, and that the said Riley Creelk und Billingsley Crcel: are a
part of the same dralnage system, and thet ioterrersnes with the
-waters supplyling the seepa, trickles, rivulsts and springs supply-
ing Riley Creek is an ioterference with ine natural flow of Blllings-
ley Cresk, anéd that interfersnce with the wesers supplying twhe seeps,
trickles, rivulets snd spriags supplying Billingsley Creek 1s an
tpterference wich the natural flow of seid Riley Creek.

oo TE FUIUEDE QIDNEID, ADIVDCID, LD LLCEEED, Thav of and
tne watera ccnprising end ccassituiing the source and supply
ef Billingsley Creel enc Riley Creek and che walers ol ke 3=eps,
springs, end ri;ﬁlets s0 meaxioned_ﬁnd atove s8L out, theﬁglaincirf
New Internaticnsl lortgage Bgnkfﬁﬁe. and herebdy is, ordésaé¢~ﬁdjﬁdaed
and dgcraad te Lnave the use of, and the right to use rfor, the irTige-
tion ormggs hereinafser described land and for domastlic end oilker

‘purposes therech, ia following exzcunis ol water, to-wit:

/ -

maelve second feet of the walars oI Riley &

- e =
Tasx, Wiwd &

prigrivy of iay 1, 1883, said wastar to be diverted by usans of &
daz conssracted in,and s diteh leading ITom, said Riley Cresk;
L8 psint of civersion cf said diten being logated at a moint i
the S7i &%, Sea. 1, Twp. B South, Range 13
sme carnmer of Saciicas 1, 2, 33, end 35, TIPS,
1% =. 3. if. tears norid 80° 12' wess ¢355 feet distant;
ilso 12 second feet of <lis WALETDS g2 Filey Creek, wisl e
riorisy of QOctober 1, 1908, the ﬁoin: of diversion of saild ditech
neing lccated neer the nhead of Riley Creek, that 1s ¢ Say. wiera
the mafﬁ tody of weter comprising sald Riley Cresk emerges ITol
the hillside in the form of 2princs. ¢aid springs being somevl.ues
referred %o aa the Thcmpsen or Tucker Spring. whldh said poiot of

diversion is located in the §Ek sLL, See. 36, Twp. ? Sousil, Range
which

13 E. B. M., from/the cormer of Seotions 1, 2, 35 and 3G, Twp. 7

Page 3.

(‘:)



Ve

and 8 South, Ranze 13 E. B. M. bsars soutzh 75° 50' west 4435 feet
distant;

Also 20 second feet of the waters floﬁ}ns in Billingsley Cfeek.
witn a date of priority of September 10, 1884, the saxe being diverted
by means of o dam in, and o ditek leadinyg froua, séid Billingslcey
Creaek, the point of diversion belng ln ths s2i NEd, S=e. 11, Twp.

Seuth, Range 13 E. 3. lf., from which the quarter ssecilon cqorner
comman to Sections 1l and 12, Twp. 7 3outh, Range 12 Z. B. 3
TeaTs sScush 47° 221 east 713 feel distant.

1T TS TURTETR ORCIRID, ADJUSGID, A DICHEEZIL,
of water heretofcre set out, diverted lTon said neturzl wetar supply
at the polnts ol diverslod heretoforae ;entioned and set out, 2re
necessary for the praper irrigation ané cultivation of, and that the

same 13 agpurtensnt %o tne following, deseriped lexd of <he plain-

tifs, wviz:
' 4 “ -
st of NTL; vl or SZi; sk orf NI
27; SI5 of No)) Mig of Sig; Lets
Zegllon & Le 1, &, S. 2z4 2
=%. Toss 1, 2, 3, 4, 5, and 7; S
Wwys ell in Sec¢. 343 Gwy of Wiy end

tion 35, ell in Township 7 Sousd,
rece Bar, Big Foot Bar, Union Der ead Comssgelr Placer Hin-
ing Cleims aceording ®a plat of illaeral survsy Ne. L

Lot 27, filed in U. S. Lend Orfice at Hailey, IdaZd,
fovenser 20, 1884; Starc Hunt, vuck Taboiss and Irace
+ionel Terrace Bur Placer [iaing Claiza acccrding o

»lat of mineral survey ifo. 30L, Lav 33, rllsd in U. S,
fand O0ffice &t uatlaey, Iéeho, January &, 1580; ell in
wownskip 7 Seush, Hangs 13, C. 3, M. &Ail islsaes I

5nalz 2iver Souih af sald Cecticn 338, Towmship 7

Seuth, Racge 13 ©. B. ., excepling tracys 18, 7. =7,
iz4,.&n08 125 of tlmp of Suckeye nench ragofded 1o 2zox

1 of Plat3, page 44, in the clirice c? the Counvy Ae-
carder of Lincoln Couniy, Idaho.

L1

—— ——— — i -~

IT IS TURT:IER CRDCAZD, ADSULGLD, Ao Doo il --

the rightto.chenge its poin% of diver-

=

'giff may: and is bereby given

sion of the watars diverted Ifrow Billingsley Creek at the peint of

diversicn hersinbefore desoribed and set aut to that certaln point

of diversien on Riley Cresk hafatorore designated apnd set gut as the

1=

Tueker or Tuomlpson Spring diversicn, or elsewhere om Riley Credx;

Tage 4.

(S



and that i{f the said plaintiff elects $0 to do, that 1% may
change the polnt of diversion from sald Blllingsley Creek as afore-
sald to said point of diversion above menticned end set ous, or
glsewhere on said Riley Creek; and that irf the plaintiff dces so
change 1its sald point of diversion as aforesald, then and iz that
instance it does expressly weive eny and all claims to the waters
e¢f Eillingsley Creek diverted et the point of diversion eforesaid,
and shell receive iz lieu thereof 10 seceond feet of the waters of
Tusker o LThsmzs s
1g08, fren seld Riley Creek, and

IT IS FURTESR ORDERED, ADJUDGED AMD DECREED, That in case
seid pleintif? so exercises said right, that the diversion ol the
seid additionmal 10 second feet of the waters of Riley Craelk at
Thompson cr Tucker Spring, ¢r elsevhere on Riley Creek, shall
ba pade at the cost and expense of said plaintifl, end shall neot
. interrere with the diversion by tae Idaho Fower (omperny exd ovher
parties cf the waters of sald Tucker oT Thaompsen Spring, which
dlfe:sion; shall be at ell times ccosidered entitled to & Iull di-
+arsion verore %the plaintifl herein shell be entitled %o divert
satd adiisic-mal LC secsnd feet of the waters ¢ A {lsy Cresk
s2ld Thompson or Tucker Spricg.

rm TS FUATIHER ORDIRID, ADJUIGEID, AD DICREID, Thnat except as
otierwise erpressily providsd hnerein, the sight hereby given to
eny of ihe pertvies hereto to divert water fTom the chonnel of sald
Billirgsley Creek shall not be deemed a right to divert watar
from the cnennel of sald Hiley Creek and the right to divert watar
from tﬁé chanral of said Riley Creek shall not be deezed & right

ta divert water from the chanmel of said Billingaley Creek.

htae,



RE: Application for Permit No. 36-8785 (Buckeye Farms, Inc.)

PLACE: Conference Rm - Snake River Grill Restaurant, Hagerman ID

DATE: Tuesday - January 21, 2003
CONFERENCE OFFICER: Karl Dreher

ASSISTED BY: Alien D. Merritt

ROSTER OF ATTENDANCE
_NAME_ ADDRESS REPRESENTING

Mitke VMO 2var < P.0.Bar U & Tareoms INE6

Sott Game (¢ IOF 6

“DAN L{aZEk_ 18335 .S, ‘50{[‘4@__&.«_[&&?& Farms, Tpe,
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BEFORE THE DEPARTMENT OF WATER OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 36-8785 NOTICE OF
PRE-HEARING CONFERENCE

BUCKEYE FARMS, INC.,

Applicant
SOURCE: Riley Creek
Aqua Life Inc, Western Legends LC, ID Dept. of Fish & Tributary to Snake River
Game,
Protestants

COUNTY: Gooding
Fisheries Development Co,
Intervenor

S

On October 29, 1998 Buckeye Farms, Inc., applicant, filed with the Department of Water Resources an
Application to Appropriate the Public Waters of the State of Idaho. The Department has received protests
against the approval of said application from the above captioned protestants. In addition, a Petition for
Intervention was granted to Fisheries Development Co. on March 1, 1999.

The Department has set the matter of protest for conference on Tuesday - January 21, 2003 commencing
at 2:30 p.m. in the Meeting Room, Snake River Grill Restaurant, Corner of State and Hagerman
Streets; Hagerman ID.

The purpose of the conference is to formulate and simplify the issues, obtain admissions of fact and of
documents which will avoid unnecessary proof, arrange for the exchange of proposed exhibits or prepared
expert testimony prior to the hearing, fimit the number of witnesses, consolidate the examination of
witnesses, and advise the parties of the procedure which will be followed at any subsequent hearing.

The conference will be held in accordance with Chapter 2, Title 42, of the Idaho Code and the adopted Rules
of Practice and Procedure of the Department of Water Resources.

The conference will be conducted in a facility which meets the accessibility requirements of the Americans
with Disabilities Act. If you require special accommodations in order to attend, participate in or understand
the conference, please advise the department within (10) days prior to the conference.

Dated this 4" day of January, 2003. % NW

Allen D. Merritt, P.E.
Regional Manager

Notice of Pre-Hearing Conference, App. 36-8785 Page 1



CERTIFICATE OF MAILING

| hereby certify that on the 7" day of January, 2003 a true and correct cop
Notice of Pre-hearing Conference was forwarded with all recjuired charges prepared, by Regular U

to the parties listed:

Mary A. Baldwin
Administrative Assistant |
ATTN DAN YORE KEN ELLIS
BUCKEYE FARMS INC AQUA LIFE CORP
18335 US HWY 30 PO BOX 1867

HAGERMAN ID 83332

JOHN K. SIMPSON

BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139

BOISE ID 83701-2139

DAVID B. SHAW

ERO RESOURCES CORP

1106 NORTH COLE RD-STE#C
BOISE ID 83704-8661

DAVID PARRISH

ID DEPT FISH & GAME
PO BOX 428

JEROME ID 83338

Notice of Pre-Hearing Conference, App. 36-8785

TWIN FALLS ID 83301

ATTN BILL LEHMAN
WESTERN LEGENDS LLC
PO BOX 764

KETCHUM 1D 83340

S. BRYCE FARRIS

RINGERT CLARK CHARTERED
PO BOX 2773

BOISE ID 83702

DAVID BARBER

NATURAL RESOURCES DIV.
OFFICE OF ATTORNEY GENERAL
PO BOX 83720

BOISE ID 83720-0010

Page 2

y of the above and foregoing

.S. Mail



State of .Jdaho
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037
SOUTHERN REGION DIRK KEMPTHORNE
Governor

KARL J. DREHER
Director

January 7, 2003

ATTN CURT MARTIN

SNAKE RIVER GRILL RESTAURANT .
CORNER OF STATE & HAGERMAN STREETS
HAGERMAN 1D 83332

Dear Mr. Martin:

This is a follow-up to our telephone conversation on this date to confirm the reservation of
the Meeting Room for a meeting to be held by this office on Tuesday - January 21, 2003
from 2:00 - 4:00 p.m.

We understand the rental charge for the room is $30.00 and will provide payment at the time
of the meeting.

If you have any questions please feel free to contact me or Allen Merritt, Southern Regional
Office Manager.

Thank you very much for your assistance in this matter.

Very truly yours,

Mary Baldwin
Administrative Assistant



Merritt, Allen

From: Merritt, Allen

Sent: Thursday, February 28, 2002 2:28 PM
To: Young, Norm

Subject: Buckeye Farms Pre-hearing conference

I've called all the parties and either talked to them directly or left word on their answering machines informing them that the
conference has been cancelled.



State of 1..aho |
DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls ID 83301-33 80
Phone: (208) 736-3033 FAX: (208) 736-3037
DIRK KEMPTHORNE

SOUTHERN REGION
Govemor
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RE: Application for Permit No. 36-8785 (Buckeye Farms, Inc.)
PLACE: Conference Rm-Hagerman Valley Inn; Hagerman 1D
DATE: Friday-March 1, 2002

CONFERENCE OFFICER: Allen D. Merritt

ASSISTED BY:
ROSTER OF ATTENDANCE
NAME ADDRESS REPRESENTING




MEMORANDUM

DATE: February 15, 2002
TO: File# 36-8785
FROM: Mary A. Baldwin, Southern Region

SUBJECT: { egal Representative from the Attorney General’s Office

I received a telephone call today from Kelly Jennings who previously was the Secretary to Peter
Ampe at the Attorney General's Office.

She indicated the possibility of the Attorney currently representing the ID Fish & Game might be
David Barber and said she would call them requesting that they contact the Department with
some updated information.
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BEFORE THE DEPARTMENT OF WATER OF THE
STATE OF IDAHO

iN THE MATTER OF APPLICATION
FOR PERMIT NO. 36-8785 NOTICE OF
PRE-HEARING CONFERENCE
BUCKEYE FARMS, INC.,

Applicant
SOURCE: Riley Creek
Aqua Life Inc, Western Legends LC, ID Dept. of Fish & Tributary to Snake River
Game,

Protestants
COUNTY: Gooding
Fisheries Development Co,

Intervenor

p—

On October 29, 1998 Buckeye Farms, Inc., applicant, filed with the Department of Water Resources an
Application to Appropriate the Public Waters of the State of Idaho. The Department has received protests
against the approval of said application from the above captioned protestants. In addition, a Petition for
Intervention was granted to Fisheries Development Co. on March 1, 1999.

The Department has set the matter of protest for conference on Friday-March 1, 2002 commencing at 9:00
a.m. in the Conference Room, Hagerman Valley Inn, 661 Frogs' Landing; Hagerman ID.

The purpose of the conference is to formulate and simplify the issues, obtain admissions of fact and of
documents which will avoid unnecessary proof, arrange for the exchange of proposed exhibits or prepared
expert testimony prior to the hearing, limit the number of witnesses, consolidate the examination of
witnesses, and advise the parties of the procedure which will be followed at any subsequent hearing.

The conference will be held in accordance with Chapter 2, Title 42, of the idaho Code and the adopted Rules
of Practice and Procedure of the Department of Water Resources.

The conference will be conducted in a facility which meets the accessibility requirements of the Americans
with Disabilities Act. If you require special accommodations in order to attend, participate in or understand
the conference, please advise the department within (10) days prior to the conference.

Dated this 4" day of February, 2002.

¥ “Allen D. Merritt, P.E.
Regional Manager

Notice of Pre-Hearing Conference, App. 36-8785 Page: 1



CERTIFICATE OF MAILING

1 hereby certify that on the 4" day of February, 2002 a true and correct copy of the above and foregoing
Notice of Pre-hearing Conference was forwarded with all required charges prepared, by Regular J.S. Mail to

the parties listed:

—s . AP
//é ?&ZL}I’ fé/ - /éa,(zg{,p_xii/

ATTN DAN YORE
BUCKEYE FARMS INC
18335 US HWY 30
HAGERMAN 1D 83332

JOHN K. SIMPSON

BARKER ROSHOLT & SIMPSON LLP
PO BOX 2139

BOISE ID 83701-2139

DAVID B. SHAW

ERO RESOURCES CORP
2309 N. MOUNTAIN VIEW DR
SUITE 174

BOISE ID 83706

DAVID PARRISH

ID DEPT FISH & GAME
PO BOX 428

JEROME D 83338

Certificate of Mailing, App. 36-8785-Buckeye Farms, Inc.

Secretary

ATTN MICHAEL MC CARTHY
WESTERN LEGENDS LC

PO BOX 5656

TWIN FALLS ID 83303

KEN ELLIS

AQUA LIFE CORP

PO BOX 1867

TWIN FALLS ID 83303-1867

S. BRYCE FARRIS

RINGERT CLARK CHARTERED
PO BOX 2773

BOISE iD 83702

KELLY R. JENNINGS

NATURAL RESOURCES DIV.
OFFICE OF ATTORNEY GENERAL
PO BOX 83720

BOISE ID 83720-0010

Page 1



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PETITION TO
INTERVENE IN PROTESTED APPLICATION
FOR PERMIT NOS. 36-08783, 36-08784,
AND 36-08785 IN THE NAME OF
BUCKEYE FARMS, INC.,

ORDER GRANTING
PETITION TO
INTERVENE

Applicant

on February 17, 1998 Buckeye Farms, Inc. (Applicant) filed with the
Department of Water Resources (department) Application for Permit
Nos. 36-08783 and 36-08784; on October 29, 1998 the Applicant filed
Application for Permit No. 36-08785. .

Commencing on January 19, 1999 multiple protests were received by
the Department raising all issues described in §42-222.

Oon February 17, 1999 Fisheries Development Co. (petitioner), by
their attorneys of record, Ringert Clark, Chartered submitted to
the department a petition for an order to intervene in the above
described matters as authorized in Rule of Procedure IDAPA
37.01.01350 (Rule 350).

After reviewing said protestants’ original protests and said
petitioner’s petitions it is found that the petitioner has shown
sufficient interest in the matter without unduly broadening the
issues.

ORDER

IT IS THEREFORE HEREBY ORDERED that the petition of Fisheries
Development Co., requesting intervention in any conference and/or
hearing scheduled by the department in connection with the above
captioned matters is GRANTED.

Dated this 1st day of March, 1999.

/%

AlTlen Merritt
Hearing Officer




CERTIFICATE OF MAILING

I hereby certify that on the 1st day of March, 1999 a true and
correct copy of the foregoing Order Granting Intervention was
forwarded with all required charges prepared, by regular U.S. Mail

to the parties listed:

BUCKEYE FARMS INC
18335 US HWY 30
HAGERMAN ID 83332

JOHN A ROSHOLT ESQ

ROSHOLT ROBERTSON & TUCKER
PO BOX 1906

TWIN FALLS ID 83303-1906

DAVID B SHAW

2309 N MOUNTAIN VIEW DR
SUITE 174

BOISE ID 83706

JERRY R FOWLER
919 JUSTICE GRADE
HAGERMAN ID 83332

RICHARD UPPIANO &
GRETCHEN UPPIANO

929 JUSTICE GRADE
HAGERMAN ID 83332

PETER STURDIVANT
PO BOX 968
HAILEY ID 83333-0968

W H MOSELEY
PO BOX 272
HAGERMAN ID 83332

PATSY SMITH DUNN
18 BLUE SPRUCE DR
HAGERMAN ID 83332

Secretary

CARL H NELLIS

ID DEPT FISH & GAME
PO BOX 428

JEROME ID 83338

MICHAEL BRANCHFLOWER
PO BOX 392
WENDELL ID 83355:

VERNITA TALBOTT
1354 N E 5TH ST
BEND OR 97701

ATTN MICHAEL MC CARTHY
WESTERN LEGENDS LC

PO BOX 5656

TWIN FALLS ID 83303-5656

KEN ELLIS

AQUA LIFE CORP

PO BOX 1867

TWIN FALLS ID 83303-1867

ROBERT M STROM &
DOROTHY E STROM
931 JUSTICE GRADE
HAGERMAN ID 83332

FISHERTIES DEVELOPMENT CO
C/0 RINGERT CLARK CBARTERED
PO BOX 2773

BOISE ID 83702

PETER J AMPE

DEPUTY ATTORNEY GENERAL
PO BOX 83720

BOISE ID 83720-0010
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¢ FEB ) 4 1999
STATE OF IDAHO Dopartment of wagey
OFFICE OF THE ATTORNEY GENERAL SOW’em R’gb"mms

ALAN G. LANCE

February 23, 1999

Allen Merritt

Idaho Department of Water Resources
1341 Fillmore St., Ste. 200

Twin Falls, ID 83301

Re: Water Right Application Nos. 36-08783, 36-08784, 36-08785 & 36-08786
Dear Mr. Merritt:

Enclosed for filing in the above referenced matters is the original NOTICE OF
APPEARANCE.

If I have forwarded this document to you in error, please advise me at your earliest
convenience.

Thank you for your assistance.

Very truly yours,

KELLY R. JENNINGS
Natural Resources Division

Enclosures
1L9054NIA.DOC

Natural Resources Division
P.O. Box 83720, Boise. Idaho 83720-0010
Telephone: (208} 334-2400. FAX: 1208} 334-2630
Locateg at 700 W. Jefferson Street, Suite 210



RECEIVED

ALAN G.LANCE FEB 2 4 1399
ATTORNEY GENERAL

.« Department of Water Resources
CLIVE STRONG Sovthem Regk
Deputy Attorney General

Chief, Natural Resources Division

PETER J. AMPE

Deputy Attorney General

Natural Resources Division

700 W. Jefferson Street, Room 210
P. O. Box 83720

Boise, ID 83720-0010

Telephone: (208) 334-2400

FAX: (208) 334-2690

Attorneys for Idaho Department of Fish and Game

IN THE MATTER OF APPLICATION
FOR PERMIT NOS. 36-08783, 36-08784
and 36-08785

In the name of BUCKEYE FARMS, INC.

And

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 36-08786
In the name of WESTERN LEGENDS

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF [DAHO

NOTICE OF APPEARANCE

)
)
)
)
)
)
)
)
)
)
)

To all parties in the above-captioned proceeding:

YOU WILL PLEASE TAKE NOTICE that Peter J. Ampe, Deputy Attorney General for

the State of Idaho, hereby enters his appearance as attorney of record on behalf of Protestant,

Idaho Department of Fish and Game. Please serve all copies of correspondence and/or pleadings

to:

Peter J. Ampe

Deputy Attorney General
P.O. Box 83720

Boise, Idaho 83720-0010

NOTICE OF APPEARANCE (Application Nos. 36-08783, 36-08784, 36-08785, and 36-08786) -- Page |

ORIGINAL



DATED this 23" day of February 1999.

ALAN G. LANCE
Attorney General

LE L

PETER 1. AMPr

Deputy Attorney General
Natural Resources Division

NOTICE OF APPEARANCE (Application Nos. 36-08783, 36-08784, 36-08785, and 36-03786) -- Page 2



CERTIFICATE OF SERVICE

I hereby certify that on this 23" day of February, 1999, I ¢aused to be served a true and
correct copy of the NOTICE OF APPEARANCE upon all parties of record in this proceeding by
placing same in the United States mail, postage prepaid, addressed as follows:

Buckeye Farms, Inc.
18335 U.S. Hwy. 30
Hagerman, [D 83332

John A. Rosholit

Rosholt Robertson & Tucker
P.O. Box 1906

Twin Falls, [D 83303-1906

Ken Ellis

Aqua Life Corp.

P.O. Box 1867

Twin Falls, ID 83303-1867

Peter Sturdivant
P.O. Box 606
Hailey, ID 83333-0606

W.H. Moseley
P.O. Box 272
Hagerman, [D 83332-0272

Patsy Smith Dunn
18 Blue Spruce Dr.
Hagerman, ID 83332

Michael Branchflower
P.O. Box 392
Wendell, ID 83355-0392

Vemita Talbott
1354 NE 5% St.
Bend, OR 97701

Western Legends LLC
P.O. Box 5656
Twin Falls, ID 83303-5656

Robert M. Strom
931 Justice Grade
Hagerman, ID 83332

Daniel V. Steenson
Charles L. Honsinger
S. Bryce Farris
Ringert Clark, Chtd.
P.0.Box 2773

Boise, ID 83702-2773

Richard Uppiano
Gretchen Uppiano
929 Justice Grade
Hagerman, ID 83332

Jerry R. Fowler
919 Justice Grade
Hagerman, ID 83332

D
PETER J. AMPE

Deputy Attorney General
P9054naa.doc

NOTICE OF APPEARANCE (Application Nos. 36-08783, 36-(8784, 36-08785, and 36-08786) -- Page 3



Daniel V. Steenson

Charles L. Honsinger RECEIVE D
S. Bryce Farris

Ringert Clark, Chartered FEB 16 1999
P.O. Box 2773 Dmmdmm
Boise, ID 83702 Southem Reglon

(208)342-4591
Attorneys for Fisheries Development Co.

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF
APPLICATION FOR PERMIT
NO. 36-08785 IN THE NAME OF
BUCKEYE FARMS, INC.

NOTICE OF PETITION TO INTERVENE

. R g i

Fisheries Development Co., by and through its attorneys of record Ringert Clark,
Chartered, hereby files this Petition to Intervene in the protested matter of Application for Permit
Number 36-08785, filed in the name of Buckeye Farms, Inc. Fisheries Development Co. is
located at 1301 Vista, Boise, Idaho 83705.

Fisheries Development Co. owns real property upstream from Buckeye Farms’ proposed
appropriations of Billingsley Creek, has certain water rights which flow from Billingsley Creek,
and is concerned about any new appropriations from Billingsley Creek. Thus, Fisheries
Development Co. has a direct and substantial interest in this proceeding and wishes to have an
opportunity to comment on the application for permit as a party to this proceeding, to receive
copies of all pleadings and papers filed in this matter, and, as necessary, to participate as a full

party.

PETITION TO INTERVENE - Page |



Pursuant to IDAPA, Rule 37.01.01.200, this Notice also constitutes notice of appearance
of the above attorneys in this matter for Fisheries Development Co.

DATED this // "~ day of February, 1999.

RINGERT CLARK CHARTERED

S. Bryce Farris
Attorneys for Fisheries Development Co.

PETITION TO INTERVENE - Page 2



CERTIFICATE OF SERVICE

1 certify that on February j_i‘ 1999, 1 mailed the original and copies of this document,
including all attachments to the following:

1daho Dept. of Water Resources
Southern Region Office

222 Shoshone St. East

‘Twin Falls, Idaho 83301

Buckeye Farms, Inc.
18335 U.S. Hwy. 30
Hagerman, ldaho 83332

Carl H. Nellis

1D. Dept. Fish & Game
P.O. Box 428

Jerome, Idaho 83338

John A. Rosholt Esq.

Rosholt Robertson & Tucker
£.O. Box 1906

Twin Falls, 1daho 83303-1906

David B. Shaw

2309 N. Mountain View Dr.
Suite 174

Boise, ldaho 83706

Ken Ellis

Aqua Life Corp.

P.O. Box 1867

Twin Falls, Idaho 83303-1867

Western Legends LC B

P.O. Box 5656 BN

Twin Falls, Idaho 83303-5656 S,
S. Bryce Farris

PETITION TO INTERVENE - Page 3



RECEIPT
For Monies Paid
to the
Idaho Department of Water Resources

Receipt No: gg21780

Date: 5 /16/1999
Time: 13:44:49

Received
From: RINGERT CLARK CHARTERED
Type of Payment Program A cct Amount
NTERVENE PER 36-08783,-08784,-08785 64103 229 21 1155 75.00
75.00
CHECK 15969 Total
L ‘p
Region: SOUTHERN Signature: *:lpﬁflfdA%i AV /.

¢

\



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION
February 12, 1999 lnRﬁ%ﬁ%ggggRNE

) KARL J. DREHER
BUCKEYE FARMS INC DIRECTOR
18335 US HWY 3C
HAGERMAN ID 83332

RE: APPLICATIONS FOR PERMIT NOS. 36-08783 through 36-08785

Dear Applicants:
Enclosed are copies of protests filed against the above referenced applications.

The Department suggests you contact the protestant(s) directly to determine the
exact nature of the protest(s) and, if possible, to resoclve the matter without
action by the Department.

Please note that your applications are considered contested cases and subject to
the Rules of Procedure adopted by the Department. Also, please note that the
Department may congider holding jeoint pre-hearing conferences &/or hearings on
the following contested cases:

*Transfer No. 4930 (36-00015 & 3€-00018) by Buckeye Farms
*Applications 36-08783 through 36-08785 by Buckeye Farms
*Application 36-08786 by Western Legends

Please let me know if this would be feasible. If you need a copy of these rules,
please contact this office. The Rules of Procedure are also available on the
Internet by using the IDWR Homepage at the following electronic address:

http://www.idwr.state.id.us/apa/idapa37/0101.htm

The attachment to this letter describes the issues which the Department must
consider in taking action on an application. It also gives a brief description
of the conference and hearing procedure followed by the Department in resolving
protested applications.

If you have any questions or if this office can be of further assistance, please
feel free to contact us.
Very truly yours,

Allen D. Merritt, P.E.
Southern Region Manager

AM:MB

Enclosures

cct

JOHN A ROSHOLT ESQ DAVID B SHAW

ROSHOLT ROBERTSON & TUCKER 2309 N MOUNTAIN VIEW DR
PO BOX 1906 SUITE 174

TWIN FALLS 1D 83303-1906 BOISE ID 83706



State of 1daho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, 1D 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
February 12, 1999 GOVERNOR
KEN ELLIS KA%%;E?’?&II{{ER

AQUA LIFE CORP
PO BOX 1867
TWIN FALLS ID 83303-1867

RE: APPLICATIONS FOR PERMIT NO. 36-08783 through 36-08785 filed in the name of
Buckeye Farms, Inc. AND APPLICATION FOR PERMIT NO. 36-08786 filed in the name of
Western Legends

Dear Mr. Ellis:

Your protest against the approval of the above referenced applications have been
received and a copy has been sent to the applicant with the suggestion that he
contact you directly to determine the exact nature of the protest and, if
possible, to resolve the matter without action by the Department.

Please note that the Department may consider holding Jjoint pre-hearing
conferences &/or hearings on the fellowing contested cases:

*Transfer No. 4930 (36-00015 & 36-00018) by Buckeye Farms
*Applications 36-08783 through 36-08785 by Buckeye Farms
*Application 36-08786 by Western Legends

Please let me know if this would be feasible. Also, please note that the
applications are considered as contested cases and subject to the Rules of
Procedure adopted by the Department.

If you need a copy of these rules, please contact this office. The Rules of
Procedure are also available on the Internet by using the IDWR Homepage at the
following electronic address:

http://www.idwr.state.id.us/apa/idapa37/0101.htm

The attachment to this letter describes the issues which the Department must
consider in taking action on an application. It also gives a brief description
of the conference and hearing procedure followed by the Department in resolving
protested applications.

If you have any questions or if this coffice can be of further assistance, please
feel free to contact us.

Very truly yours,

L
el 28
Allen D. Merritt, P.E.
Southern Region Manager

AM:MB

Enclosure

ce:

JOHN A ROSHOLT ESQ

ROSHOLT ROBERTSON & TUCKER
PO BOX 1906

TWIN FALLS ID 83303-1906



State of Idaho

DEPARTMENT OF WATER RESOURCES
1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037
SOUTHERN REGION DIRK KEMPTHORNE
February 8, 1999 GOVERNOR

KARL J. DREHER
DIRECTOR

CARL H NELLIS

ID DEPT FISH & GAME
PO BOX 428

JEROME ID 83338

RE: APPLICATIONS FOR PERMIT NO. 36-08783 through 36-0878% filed in the name of
Buckeye Farms, Inc. AND APPLICATION FOR PERMIT NO. 36-08786 filed in the name of
Western Legends

Dear Protestant(s):

Your protest against the approval of the above referenced applications have been
received and a copy has been sent to the applicant with the suggestion that he
contact you directly to determine the exact nature of the protest and, if
possible, to resolve the matter without action by the Department.

Please note that the applications are considered as contested cases and subject
to the Rules of Procedure adopted by the Department.

If you need a copy of these rules, please contact this office. The Rules of
Procedure are also available on the Internet by using the IDWR Homepage at the
following electronic address:

http://www.idwr.state.id.us/apa/idapa37/0101.htm

The attachment to this letter describes the issues which the Department must
consider in taking action on an application. It also gives a brief description
of the conference and hearing procedure followed by the Department in resolving
protested applications.

If you have any questions or if this office can be of further assistance, please

feel free to contact us.

Very truly yours,

SUVlaio=

Al¥en D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, 1D 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION

DIRK KEMPTHORNE
February 5, 1999 GOVERNOR

KARL J. DREHER

DI
ATTN MICHAEL MC CARTHY RECTOR

WESTERN LEGENDS LC
PO BOX 5656
TWIN FALLS ID B83303-5656

RE: APPLICATIONS FOR PERMIT NO. 36-08783 through 36-08785 filed in the name of
Buckeye Farms, Inc.

Dear Protestant(s):

Your protest against the approval of the above referenced applications have bheen
received and a copy has been sent to the applicant with the suggestion that he
contact you directly to determine the exact nature of the protest and, 1if
possible, to resolve the matter without action by the Department.

Please note that the applications are considered as contested cases and subject
to the Rules of Procedure adopted by the Department.

I1f you need a copy of these rules, please contact this office. The Rules of
Procedure are also avallable on the Internet by using the IDWR Homepage at the
following electronic address:

http://www.idwr.state.id.us/apa/idapa37/0101.htm

The attachment to this letter describeg the issues which the Department must
consider in taking action on an application. It also gives a brief description
of the conference and hearing procedure followed by the Department in resolwving
protested applications.

If you have any questions or if this office can be of further assistance, please
feel free to contact us.

Very truly yours,

£
Allen D, Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

SOUTHERN REGION DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER

DIR
January 27, 1999 ECTOR

Chris Doyle
2210 Annett Ct
Boise, ID 83705

RE: Applications for permit 36-08783 through 36-08786
Dear Mr. Doyle:

Our office has received your letter dated 1/25/99 requesting to be a witness at
any hearing for the above referenced applications. I understand Mary Baldwin
from our office has previously provided you copies of the "Rules of Procedure”
and "Rules for Water Appropriation”. Please refer to those rules in
understanding the following:

Currently the above referenced applications have all been protested and are
considered contested cages. For you tc be called as a witness it appears to me
your options include:

-You may petition to intervene into each contested case. This would
require a $25 fee for each case. If your petition is allowed in
full, you would have full party status; thus, you could participate
in pre-hearing conferences, you could testify and ask questions of
other witnesses and participate in objections at any hearing,
petition for reconsideration and file appeals of decisions,
or

-You may contact other parties in the cases and have them call you
as a witness at any hearing. If they agreed, you could testify on
their behalf. This option would not require you paying any fees;
however, you would not be considered a party or allowed to ask
questions of other witnesses or participate in objections, petitions
for reconsideration or appeals.

As a courtesy, I will include your name on the list for notification of any
gcheduled hearing. If you wish to intervene please refer to the "Rules of
Procedure".

If you have questions, please feel free to contact our cffice.

ly,

len Merritt, PE
Southern Region Manager

Since

CC: Glen Saxton - IDWR
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STATE OF IPAHO
DEPARTMENT OF WATER RESOURCES
NOTICE OF PROTEST

REGCEIVED
JAN 25 1999

Department of Waler Resources
Southemn Region

- 08



Matter being protested: Application for Permit Ident. No. 36-02785
Applicant; Buckeye Farms, Inc.

Name of Protestant: Western Legends LC
Service Mailing Address:  P. O. Box 5656 RECEIVED
Twin Falls, D 83303 JAN 25 1999
Service telephone No. (208) 837-6641
Fax: (208) 837-9165 o Fagion
Basis of protest:

Applicant, Buckeye Farms, inc. currently has submitted to the IDWR eight (8)
other applications for which Permits have been issued, but for which the IDWR has not
yet issued licenses. Further, in connection with these eight (8) Permits (sce attached list),
there has been no “written documentation showing how the water from these permits has
becn beneficially applied”. 1daho Code 42-219 states that “License shall be issued...and
shall state...the quantity of water which may be used, which in no case shall be an
amount in excess of the amount that has been beneficially applied.”

At least one or more of these permits is from the same water source as this new
application. Until such time as the IDWR has completed the licensing process on the
outstanding applications, no new permits should be issued since the quantity of water
“beneficially applied” has not been determined.

Applicant further states that the purpose for this new application is for water to
“enhance wildlife, recreation, aesthetic and fish propagation in existing facthities,”

1daho Code provides that only an amount of water that can be beneficially applied
can be licensed. For the IDWR to issue new permits for water to “enhance” wildlife,
recreation, acsthetic and fish propagation in existing facilities™ would be a violation of
their fiduciary duty in accordance with Idaho State Code. Before the IDWR issucs
permits for the outstanding permits, IDWR needs to develop and implement specific
standards to determine that the water is beneficially applied.

Since the IDWR has not yet established a criteria for establishing a wildlife claim,
how can the IDWR possibly issue a permit to “enhance” “wildlife”.

In connection with the applications directly effecting Billingsley Creek, any ncw
permits will jeopardize the quality and quantity of water remaining in Billingsley Creck.



JAN-25—-99 MON 15:35

What would resolve your protest?

1. IDWR develop standards for quantifying amount of water beneficially applied
for all existing Applications for Licenses for water use.

2. IDWR completing pending permits and issuing licenses based on Standards
developed in number 1 above. :

3. Determination, after items | and 2, quantifying smount of water which would
be nceded in “existing facilities, if any, for beneficial application” under new permit
applications.

I hereby, acknowledge that if I, or my designated representative, fails to appear at
any regularly scheduled conference or hearing in the matter of which I have been notified
at the address above, the Department may issue a notice of proposed default against me
in this matter for failure to appear. Ialso verify that I have this date served a copy of this
protest upon the applicant by depositing a copy hereof in the United States mail
addressed to applicant at 18335 U.S. Highway 30, Hagerman, 1D 83332,

Signed this 25th day of January, 1999.

PROTESTANT: Westem Legends LC

By

sz«:&& fy ) ¢ Lhindn, 1-35-97 Rk #503/753
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um.e..,do 08/01/1977 Fish 01011231 12,00 ¢fs Billingsly Buckeye

36-08335 09/24/1987 W/R/A01/01-12/31 12.00cfs  Billingsly Buckeye
- 3607740 08/01/1977  Fish  01/01-12/31 10.00cfs*  Weatherby North/Southpipeline
. wa.a.nm | 09/24/1987 SBSO:S 1231 6.5cfs* iﬂs&g North/South pipeline

53607741 0BI/1977 Fish 01/01-1231 24.00¢fs** Riley Creek Hunt Ditch
T 08T 0904{1987

W/R/A S\E.E\S 24.00 cfs** w:aw Creek Hunt Ditch

3607742 08/01/1977 Fish  01/01-12/31 20.00 cfs*** Billingsley/Curran  North/South pipeline
_u.m.cm.uuc oobt_qu i\w\_ﬁozﬁ S\m_ 20.00 cm.._._.i

_wEEmm_nw\O:qmb North/South pipeline
: (CPe (0.0 1
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STATE OF iDAHO
DEPARTMENT OF WATER RESOURGCES - A
NOTICE OF PROTEST €oe
‘444, ‘L
ent under sections 42-1088, 42-203A, 42-%&2-2’1}, 52-}5@%0
form tainéf'}me same

e ysed 1o file a protest with the depanm
1 a timely protest ngt completed on this

crrnenay
waho Code. The denantment will also accep
R, Be
%bﬁ 5‘00,_%(:

=(- 08785 A

Aatter peing protested
o 0
«0/@2 ,.i/'/?’_L/ 2

than protestant)

Jarme of protestant

sentative for service (If different

e e s ATt

arotestant's repre
g L 2l ¢

zopvice mailing address P zZ. . V//,é/ /Aﬂ AL A e

P Be X AN R e e e

Service telephone no. ) ZE b2l o
aw upon which the prot

g i 4

e m————

Sasis of protest (including statement gf facts and | est is based)

> SM __‘QMLQL\A&EQ( o e

P A ————

e e
e ey A 3 ___,__.,_.,.__.'_____,,,.—-——-,,r__ S _’_‘___________,_.__—--—*"— _ - e em gt AT
(acditionat pages may be attached to descnibe the nature of the protesi
]
What would resolve your p{otest? ~ —

b e e

- : |
-__“J,;_M!i\r THWUR i ozra M/Q’%ﬁ//@'

r at any regularly
dress above, the
sppear. | alse

| ﬁ%ﬂﬂ&i&:

: hereby, acknowledge that if L, of

=duled conference of hearing in the matter o
f proposed default against me in th

Lartment may issue a notice © ;
<ify that | have served a copy of this protest upon the.apphcant.

Signed this D5 ay of Lot

PROTESTANTS AEPRESENIATIVE —

LAl

e

designated representative, falls to appead
f which 1 have been notified at the ad
is matter for failure 0
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HOTE:

A protestant is required to timely file a protest with the department together with a $25.00 prow
t5s for each application being protested in order for the protestant to be considered a fuil party v |
department. In addition, the department's Rule of Procedure, IDAPA 27.01.01203, requires a protest
s send a copy of a protest to the applicant.

o A o e bl

INSTRUCTIONS

1 The matier being protested must he clearly identified. A typical matter is identified by
application number such as “"Application for Permit No. ___ in the name of _____ _
"application for Transfer No. in the name of . :

e —t

5 Show the name of the protestant. Only one {1) protestant may be shown pef protest form. i
protest form is signed by more than one persor, the hearing officer will consider the first signer &%

oHficial protestant and the representative for service of documents.
4 |f the protestant i represented by an attorney or other authorized representative, showe

represen_tative's name. The department then wili serve documents on the representative and upoi

nrotestarf if specifically requested.

4 Show the address where the deparniment is 10 serve the documents, This should be the add
of tne authorized representative uniess the protestant does not designate a representative.

5 Show the telephone number of the authorized representative unless the protestant doat
designate & service representative. o o

g Specifically describe the nature of the pratest,

7. Describe the relief being sought by the protestant.

FOR DEPARTMENT USE ONLY

Received by L .92/ Dale g/ /Z 5;/4 99 Time 97°8¢
525,00 fee Recaipted by A S # (021 757 Date ,_ﬂ/z_gﬁi_;__m__
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Basis of protest:

Applicant, Buckeve Farms, Inc. currently has submitted o the IDWR eight (&)
other applications for which Permits have been issued, but for which the IDWR has not
yet issued licenses. Further, 1n conmection with these eight (8) Permits (see attached list),
{here has been no “written documentation showing how the watet from these perimnits has
been beneficially applied™ 1daho Code 42-219 states that “/l.icense chall bo issued..and
shall state...1he quantity of weter which may he used, which in RO CUSE shall be un
amount in excess of the umouni thut has been pencficially applied.”

At least one or moie of these pennits s from the same Waler souree as this now
applicatton. Until such time as the TDWR has completed the licensing Process on the
outstanding applications, nO NEW permits chould be issued since the quantity of watcr
“benei}ciaﬂy applied” has not been determined.

Applicant further states that the purpose 1ot this new application is for water 10
“aphance wildlife, recreation, aesthetic and fish propagalion in existing tacilities.”

1daho Code provides {hat only an amount of water that ¢an be beneficially applicd
can be Heensed. Fox the IDWR o 1ssue licw permits for walet (o "enhance” wildlife.
recreation, acsthetic and fish propagalion ih existng facilities” would be a violation of
their fiduciary duty in accordance with Idaho State Code. Retore the IDWR issues
pertmits for the outstanding permits, 1DWR needs 10 develop and implement speeific

standards to determine that the water s beneficially applied.

Since the IDWR has not yet established a criteria for establishing a wildhife claint,
how can the IDWR possibly issue d permit to ~gnhance’ switdlite”.

Tn connection with the applications directly effectiog Billingsiey Creck, any new
permits will jeopardize the quality and quantity of water remaining in Bittingstey € reck.

What would resolve YouT protest”

1. IDWR develop standards for quantifying amount of water benehctally applied
for all existing Applications for Licenses for watet UsE.
2. IDWR completing pending petmits and issuing heenses pased on Standards

doveloped in qumber 1 above.
3 Determination, after items | and 2, quantifying amount of water which would

ne needed sexisting facilities. if any, for peneficial app\ication“ ynder new permit

applications.
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MAGIC VALLEY REGION Dirk Kempthorne / Governor

868 East Main Street Stephen P. Mealey / Director
P.O. Box 428
Jerome, Idaho 83338-0428 January 20, 1999
RECEIVED
JAN 22 1939
Mr. Allen Merritt Department of Water Resources
Idaho Dept. of Water Resources Southem Reglon

1341 Fillmore Street, Suite 200
Twin Falls, Idaho 83301-3380

RE: Water Right Applications #36-68783 (15 cfs Billingsley Creek), #36-08784 (12 cfs
Billingsley Creek), #36-08785 (16 cfs Riley Creek) Buckeye Farms, and # 36-08786
(15 cfs Billingsley Creek)Western Legends

Dear Allen,

We would like to protest the above referenced water right applications for permits #36-08783 -
#36-08786 for a cumulative total of 42 cfs from Billingsley Creek and 16 cfs from Riley
Creek. All four diversions are for year-around use. The reason for the protest is the
appropriations will be detrimental to fish and wildlife, including their associated habitats, and
therefore, is not in the best interest of the general public of the State of Idaho.

Both Billingsley Creek and Riley Creek support diverse populations of fish and riparian
dependent wildlife. Survival of these species, especially fish populations, are dependent on
adequate flows to maintain biological parameters . Removal of 42 cfs from Billingsley Creek
and 16 cfs from Riley Creek will result in flows which may not support dissolved oxygen
levels and flowing water in pools and interstitial spaces which are utilized by fish and other
aquatic organisms for reproductive or security habitats. These flow reductions, which we
estimate represents between 60 and 80% of the average stream flow during low flow
conditions at their confluence with the Snake River, will also resultin a substantial reduction
in overall habitat available for fish from the diversion points to the Snake River.

Water quality in both streams is also an issue which will be impacted by further diversions.
Both Billingsley Creek and Riley Creek are currently on Idaho’s Clean Water Act section
303(d) water quality limited list. Pollutants listed for each include nutrients, sediment, and
low dissolved oxygen. Billingsley Creek is rated as a “high” priority while Riley Creek is
rated “low” for development of total maximum daily loads for the listed pollutants.

It should also be noted that the Idaho Water Resources Board has on file an application for a
minimum stream flow in Billingsley Creek below the Highway 20 bridge, with a proposed
priority date of June 24, 1991. The amounts applied for are 75 cfs April 1 to Sept. 30 and 140
cfs from October 1 to March 31. Beneficial uses which the flows are targeted to support are:

/@ece//'bf;ﬁ So 2/ 750

77
Leaving Idaho’s Wildlife Legacy Better Than We Found It // A 51/? ?
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fish rearing and spawning habitat, fish passage, waterfowl habitat, and aesthetic beauty.
Although this application has not been acted upon by the Water Resource Board, it should be
noted that any further diversions may potentially be diminished if the minimum stream flow
amount is approved. For this reason we suggest the Billingsley Creek applications be held
pending the decision of the Water Resource Board on the minimum flow right application.

Thank you for your consideration of this matter. If you have further questions please contact
Dave Parrish, Natural Resource Biologist at this office.

Sincerely,

s Ess Y VW
(e~
Carl H. Nellis

Magic Valley Regional Supervisor

cc: IDFG-NRPB (Robertson)
State of Idaho A.G.’s Office (Ampe)
IDWR-Boise (Graham)
IDHW-DEQ-Twin Falls (McMasters)
Buckeye Farms (Yore)
Western Legends
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RECEIVED
CorRECTED
JAN 21 1339 Proof of Publication
Department of Waler Resources
Southem Region

The Post Registér

State of idaho
County of Bonneville

| S. Bob Bright or Robert Park, first being duly sworn, depose and say: That | am the
Production Supervisor or Asst. Prod. Supervisor of The Post Company, a corporation of ldaho
Falls, Bonneville County, Idaho, publishers of The Post Register, a newspaper of general
circulation, published daily at Idaho Falls, Idaho; said Post Register being a consolidation of the
ldaho Falls Times, estabiished in the year 1890, The Idaho Register, established in the year 1880
and the |daho Falls Post, established in 1903, such consolidation being made on the First day of
November, 1931, and each of said newspapers have been published continuously and
uninterruptedly, prior to consolidation, for more than twelve consecutive months and said Post
Register having been published continuously and uninterruptedly from the date of such
consolidation, up to and including the last publication of notice hereinafter referred to.

That the notice, of which a copy is hereto attached and made a part of this affidavit, was
published in said Post Register for two consecutive (days) weeks, first publication having been
made on the 7th day of January, 1999, last publication having been made on the 14th day of
January, 1999, and that the said notice was published in the regular and entire issue of said
paper on the respective dates of publication, and that such notice was published in the
newspaper and not in a supplement.

Subscribed and sworn to before me, this 20th day of January , 1999.

e L
mm{ék’ﬂéﬁ(’l!?unj.res January £ (...., 2003

My co
Sl S

s
3 Ao O
N a".‘ ...'o .".
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NOTICE oOF APPLICATIONS FOR
| WATER PERMIT
| The following applications have been filed to
' appropriate the public waters of the State of
‘Idaho: - ¢ L .
BUCKEYE ' FARMS, INC., 1833$ uUs
HWY 30; HAGERMAN ID 83332 has filed

I*uuw @) applications: _ )
tSource: Billingsley Creck tributary 10 Snake
River via Curren Ditch & South Pipeline -
Diversion Pu(s): SW1/4NE1/4, §31, TO7S,
; RI4E; Gooding County.

Use:. 01/01-12/31

Wildlife (15.0 cfy)
Recreation - (15.0 cfa)
‘uAelthe'ﬁc ' (15.0 cfs)
Fish Propagation (15.0 ci)

Total Diversion: 15.0 cfs

CIn: Wildlife, Recreation, & Aesthetic use
within parts of Sections 27, 33, 34, and 35
with Fish Propagation use specifically within
SWI/ANW1/4 & NE1/48W1/4, 834, all
TO7S, R13E: Gooding County.
Date Filed: 02/17/98

A .
+ Source: Billingsley Creck tributary to Snake
River via Buckeye Ditch )
Diversion Pi(s): SE1/4NE1/4, $11, TO7S,
RI3E; Gooding County.
Use: 01/01-12/31
Wildlife - - K (12.0 cfa)
Recreation (12.0 cfs) .
. Aesthetic . (12.0 ofe)
Fish Propagation (12.0 cfs)

Total Diversion: 12.0 ofs
In: Wildlife, Recreation, & Acsthetic use
within parts of Sections 28, 33, and 34 with
Fish Propagation use specifically within
SWI/ANW1/M4, $34, all TO7S, RI3E;
Gooding County.

" Date Filed: 02/17/98

Source: ~Riley Creok tributary to Snake
River via Hunt Ditch .
Diversion Pi(s): Lot 6 (SWI1/4NE1/4), 501,

. TO8S, RI3E; Gooding County.

" Use: 01/01-12/31 | Lo -

| Wildlife o (16.0 cfs)
" Recreation : (16.0 cfs)
~ Aesthetic (16.0 cfa)
| Fish propagation "(16.0 cfy)

Total Diversion: 16.0 cfs

In: Wildlifs, Recreation, & Aesthetic use
within parts of Sections 33 & 34 with Fish
Propagation wuse specifically  within
SWI/4ANW1/4 and NEL/4SW1/4, 534, all
TO7S, R13E; Gooding Couaty.

Date Filed: 10/29/9

‘ HAG!'_RMAN ID 83332 has filed one (43
| spplicution:
| e
| Source: Biflingsley Creek tributary to Snake
l Riven'ia_C\lmig Ditch - ’
¢ Diversion Pu(s); SW1/4NE1/4, 532, TO7S,
R14E; Gooding County, '
! Use: 01/01-12/31 -
Recreation (15.0 cfa)
Wildlife (15.0 cfs)
Aesthetic (15.0 cfa)
Total Diversion: 15.0 cfs
In: WirhinpnmofSecﬁomB and 286,
TO7S, RI3E; Gooding County,
Date Filed:. 12/02/98
All four (4) applications intend 1o utilize
| existing facilities. Any protest against the
Proposed applications muat be filed with the
Department of Water Resources, Southern
Region, 1341 Fillmore St., Suijte 200; Twin
Falls, ID 8330} together with & protost fee
of $25.00 on or before January 25, 1999 ¢
be considered by the Department in its
decision 1o grant or deny any part of the
Proposed applications. (Each application
Trequires a separate protest).  The
prolestant must also send o copy of the
protest to the applicant. S
Karl 1, Dreher, Director

Published in the Post Register on 01/07 &
'01714/99.

ST e et . ey



AFFIUAVIE O] FUDBLIVATIUN

RECE]
State of idaho VED
“ounty of Gooding ¢ S5 JAN 11 1909
D-ummdwwm

)‘ ‘(-It . j ld/vwr_(._ .. being first duly sworn,

teposes and says that she Hihe printer (pubtisher) of the Goading County Leader, a
owspaper published avery week in Gooding, County of Gooding, Staia ol Idaho; Ihal
sand newspaper has been continuously and uninterrupledly published lor a period of
seventy-eight consecutive weeks prior to the first publication of the annexed notice, and
s a newspaper gualilied lo publish tegal notices as pravided by, et of the 1919 session
ol the legislatura of the Siate of Idaho, known as House Bill 115; that the annexed
advartizsemant was published once each week

for

conseculive issues in 5aid newspaper proper and nol in

supplement; thal the date ol the first pubhcation ol said adverisemenl was on fhe

- day of LetAALd 193_2
and that date of the last wblica{én was on fhi _L&__. day ol
Al ALY 19
' “h( t:r'h_.\ VAV PP
On  this i e day ol Al

e
_m/ﬂ petore ma, a NWolary Public, personaily appeared
-4

in the y‘rar of
Ry Lo o known or identified to me to ba the person
whose name s@scnbed to the within instrument, and being by me first duly sworn,

declared that ihe statements therein are true, and acknowledge to me that she executed

: L "
“ ’ %TLE OF NOTICE

PLAINTIFF ATTORNEY

DEFENDANT

PLAINTIFF

IO

BILL TO

COPY OF NOTICE

SOICE OF APPLICATIONS POR
WATER FERMIT

ha fulowwng spplicatems have bees
filed 15 nppropriste e publit waters nf
e Siate of ldake:

BUCKEVE FARMS, INC,, |335 US
WY 30: HAGFRMAN [D 11317 has
File three (3) pplic

Appiesion Fpc Permit Ne, 36-087E}
Source: Billinguey Creek tribmary (o
Saky River via Curree Ditch & South
Fipeline

Diveruoa Pri:  SWIANE}A. 531,

the same. -0 2” ‘ -«U'J’"*

Notary Public for Idaho l .
L B e o

Residing al
= / oyl

TOTS, RLIE: Goedian County.
Lae 0110L-EEM
Wikdlife
ocrration
At ietic
Fish Propagstion
Tl Diversion; 15.0cfs
lo: Wildkfe, Recresuoa, & Aresthelc
e within pars of $ections 17, 33, M.
asd 35 with Fish Propagatios we
pecifically withia SWI1ANWIMA &
PUBLl.\E’.lHSWIM. S34, all TOIS, RUJE;
{IdahQ Gudiny Couary.
Data Filed: 021778
7-8 pt. " "

7-8 pt, Soarce
Saake River via Bucieyy,
7-B Pl Diverses skt SEMANELA, SIT.
iNS@riToTs. R1IE: Coeding Cousty.
Vaer OLOLATIL
Wikdife
Ratreation
Ambatic
N Fiels Propagaces
0. Toiad Diversian: 120 efa
la: Wilflife, Recrasties, & Ansthatic
\se within parts of Sectioms I, 33, asd
34 with  Fisk Propagatios wae
\pecifically wkia SWIANWIA, S,
il TOTS, MIIE: Gooding Commiy.
Data Filed: 03/17/58
A

asp o)
NS0 ok
5.0 ck)
A58 of)

My commission exgires:

et 07Ty Y
GOODING COUNTY LEADER
Gooding, Idaho

i
COST OF PUBLICATION g

Number of Picas per Line

{Pica

20 ot
(R
012 ot
20 o

Number of Linas in Notice

LK

Number of Insertions

Linestabularat __.__ 7e/Pica

miﬂ Lines straight at ____H,_ﬁ-sc.fpica
L.Q_L/_i_ﬁ Subsaquent lines at

Atfldavit Fee __ o0 A5
13973

Sewrce: Riley Creek iributacy 10 Soake
River vaa lhwat Ditch

Diversion Pl Lot § (SWLANEIA),
SO, TesS, RIVE: Goeding Cousty.
Use: D1/0E-1201

5¢/Pica

TOTAL GOST Widufe 60 et
Racreation 460 o

Awsthetic a64 il

Firk propasates 60 ok

Tolad Biversioa: 16.0 ¢l

Ia: WIiTe, Recreatiem, & Aesthrtic
use withim parts of Sectioas 33 & 34
with Fal Propagatioa use ypucifically
|Bwithia SWLIANWL/A awd
NELASWIA, S36. all TOTS. REIE:
Gaonding County.

Dace Eiled: 1029198

—
WESTERN LEGENDS LC, FO BOX
737: HAGERMAN 1T A2 s fed
one (1) application!

i

Soparcer Billingsley Creek Lributary 19
Sazhe River via Currem Ditch
Dirersiva Pz SWIMNEL, 81,
T075, HidE; Goodiog County.

Use: 0101121

Nocrrabon {15.0 ofs)
Wildlids 1158 cis)
Asathenic 1150 cl)

Tusal Divervon: 15.0 cly

oz Within paris of Sectioms 33 and
26. TNTS, RISE: Guoding Ciruuty.
Dute Filed: 1200298

All four {4) spplicativms intend lo
utilice existiog facilities. Asy protet
against e propiwd  applaceLioed
st be filed with be Deparimesd of
Water Resturce, Sowhern Regivs.
1341 Fikmory S, Suide 200: Tuis
Falls, 1D 83301 togeher with »
prote fee of §15.00 om or bebore
Inausry 13, 1999 1o be comsidered by
the Nepartment i ity deisivs to
grant or demy ey pan of the
prnposed  applications.
w‘ = r_‘ N meparlie
The protsiant ciust abe
sepd & copy of the prunst the
applicant.

Karl J. Dreber, Dirctor

PUB 1T 14 _.. Geaget




| hes Lewiston Morning | ribure
505 C Si., P.OBox 957
Lewiston. Idaho 83501
[20R) 743-94 11

i.EGAL ADVERTISING
INVOICE

Account Mo, 44662

Dascription 191881 Motice

pTO: DEPT OF WATER RESOURCES
1341 FILLMORE STREET. SUITE 20
TWIN EALLS 1D 83301-3380

NOTICE: This is an invoice of Purchase
Please Retain This invoice as

NOTICE OF APPLICATIONS FOR
WATER PERMIT

The following applicstions have been filed
w spproptiata the public wateri of the
Sua of ldako! [ Y
BUCKEYE FARMS, INC., 181)5 US
HWY 30; HAGERMAN [ 13337 has
filed thres (3} spplications:

Y }

Source:  Billingsley Creek tributary to
Soska Rivar vis Curtan Dich & South
Pipeline

Diversion Pus):  SWI/MNEL/M, 53k
TO75. R14E; Gouding Counky.

Use: 01/01-L2431

Wildlife (15.046)
Resreation {18.0ch)
Asuthetic [RER ]
Fish Propsgation ©{15.0ct)

Toul Diversion: 15.0¢ls
In: Wikdlifs, Recrestion, & Aeshelic uie
within paru of Secuons 27, 33. 34, and
3§ with Fish Propsgation use wpocifically
within SWL4NW1/4 & NELM4EW1/4,
334, all TOTS, R12E; Gooding Councy.
Date Fited: 0271798
iention f o N
Source: Billingalay Creek inbutacy o
Snake River via Buckeye Driich
Divamsion Puay:  SEI/NEl/4, S11,
TOTS, RIIE; Gooding County.
Use: 0170112721

Wildlife (12.0c8)
Recreation (1200
Aawhetic (12.0¢00
Fish Propagsucn {12.0e5)

Toul Divension: 12.0ch
1a: Wildlifa, Regeeation, & A¢phetic usa
within parta af Sections 28, 31, ard 34
wih Fish Propagaton use specifically
within SWIANWL4, $34, Wi TOIS,
R13E; Gooding Counly.
Date Filed: 0L/1798

i for Permit N
Source: Rilsy Creek tributary 10 Snake
River via Huni Ditch
Diversion Pi{ny: Lot § (SWL/ANEL/4).
501, TU8S, R1IE; Gooding County.
Ume:; 0LA0E-12731

wildlifa (16.0¢fs)
Rocreation (16.0¢ty
Aenthetic (16.0¢cts)
Fish propsgation (16.0ch)

Tota} Diversion: 18.0 cfa

In: Wildlife, Recreation, & Acathelic use
withia parts of Sections 13 & 34 with Fish
Propagation  uss specifically  within
SWI/4NWI/4 sod NEL4SWI4, 534, all
TOTS, RIIE; Gooding County.

Duta Filed: 10/29/93

WESTERN LEGENDS LC, PO BOX
737, HAGERMAN D #3332 has filed
ane (1) application:
o, o
Source: Billingslay Cresk tribulary to
Spake River via Curren Dich
Diversion P(ay: SWLANEL/4, 532,
TO7S. RI4E; Gooding Courty.
Use: 080182431

Resreation (15.0 céa)
Wildlife (15.0 <)
Assthetic {1$.0 <)

“otal Diversion: 15.0 cfé

n: Within parts of Sections 23 snd 16,
TOTS, RIIE; Gooding Couniy.

Daw Filed: 12/02/98

Al four (4} appiications intend to ytilize
axisting faciities. Any protest againg
ihe propossd applications must bo fled
with tha Depanment of  Wier
Resourses, Southern  Region, 1341
Fillmore 3t., Suile 2007 Twin Falls, @
21301 1zgether with a prowsl fee of
$35.00 on ar before January 5, 199
1o ba considered by \be Degarunent i
ita decinion o grant or deny any parn of
the proposed  eppiications.
application requires 4 separau
prowest). The procestant must also send
1 copy of Lha protest o the applicant,
Karl 1. Dreber, Dirsclor

Published in the Lewison Moming
Trbune 98 01/07 & 01714799

splicat .
Times _2 o3 94
Tab.times _____ RECEIVEGD
$_ 12925 JAN 1o o
OK o o

”ﬁ/?/‘i?

made by you. Staterment will be randered tha hrst ot the month
Your Statement Will Refer to Invoice by No. Cnly.

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO,  ss.
County of Nez Perce

Karen Lawis _beng duly sworn. tdeposes and says. ! ar
the _ Legal Clerk __of the Tribune Publishing Coinpany, @ Corporalien
prganized and existing uader and by virtue of the 1aws of the
Stale of ldaha. publishers of the LEWISTON MORNING TRIBUNE.
a newspaper of general circulation published at Lewiston, Nsz Perce County.
|daho: That tha said Lewston Marning Tribune is an esiablished newspaner
and has been putlished regularly and ssued reguiacly at least once a day
tor more than 21 conseculive years nexl |mimediately praceding the first
publication of this notice. and has been 50 pubhshed unintarrupted for

said pariod: thal the 191881 NoticeatA atiached harate and winch is mads

a part of this affadavit was pubhshad in tha said Lewiston Morning [ribune.
2 time{s), Publication being on 0107  oronce a W

! ) WEREK
for _2 conseculive WIESHK  the first publication thareof being on

the 01/07/99 , and the last publicatian thereof being on
the 01/14/9% _and sawd 13188 1NoticeotA was 50 published ir. tha

tegular and entire issue of said newspaper and was natin a supplement
thereof and was $o published in every 155u8 and number of the said
paper. during the period and times ol publication as sel fonh apove.

Notary Public n and for the Siale ot 'daha,
residing at Lewsslon, therein
Commisswon Expires
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NO'T1¢R o F

- APPLICATIONS §QR .
“WATER PERMIT 34
The ; ‘

‘have “boen filed. to |

4

3

]

" appropriste - the - public -;
waters of the State of Idaho: . -
* BUCKEYE FARMS, INC., |
(18335 US' HWY¥30; /
 HAGERMAN ID 83332 hay
filed three (3) applicationd:

m —— o e :

+ =

Source:’ Billingaley Creek. -
“tributary to Snake River via ;
Curren Ditch./ &2'South °
Pipeline - *; A¥#!j%s P i
Dlvhrsipi*l‘t(a):: "
SWI/4NE1/4, 831, TO7S, .
R14B; Gooding County, ,
Use: O1/01-12/3] " -or .-
Wildlife* (15.0 ¢fs) "~ 7Y
. Recreation*(15.0 cfy) ' -

- Aesthetic. *(15.0 gfe?

(15.0 ofe) - omibot et 2 |

ERT

Total Diversion: 15.0 ofa "

In:

Wildlife, Recreation, &

Acsthetic use within parts
of Sections 27, 33, 34, and

s
use

with Fish P[w.s.ﬁo“
specifically within

SWI1/4NW1/4 &
NE1/4SW1/4, "834, all
TO7S, RIIE;  Gooding

COumy. w Y

Date Filed: 02/17/98 '

Source: - -Billingsley Creek !
tributary to Snake River via
Buckeye Ditch
Diversion Pt(s):

- SEI/4NE1/4, S11, To7S,
RI3E; Gooding County. : .
Use: OlO112031 -

© Wildlife* (12.0 ofs)

" Recreation®(12.0 cfs)
Aesthetic *(12.0 cf)
Fish Propagation*
(12.0c¢fe)
Total Diversion: 12.0 cfi

. In: Wildlife, Recreation, &
Acsthetic use within parts
of Sections 28, 33, and 34
with Fish Propagation use
specifically within |
SWIMANWI/4, $34, all
TO7S, RIIE; Gooding
County,

gue Filed: 02/17/98

Total Diversion: 16.0 cfs

in:

Wildlife, Recreation. &

S AECEIVED
JAN 15 1999

Affidavit of Publication Water Resources
STATE OF IDAHO | DR o

SS. o 3134
COUNTY OF TWIN FALLS N2

é?ﬂ/ZU M Of%fa’/? IL being first duly swomn upon oath, depos

I,

and say that 1 am Az@ui% of the TIMES-NEWS, published daily, a
Twin Falls, Idaho, 4nd do solemnly swear that a copy of the not{ce of advertisement, as pe
clipping attached, was published in the regular and entire issue of said newspapet, and not in an'

supplement thereof, for 41400 consecutive _{4}€¢
commencing with the issue dated \ J on 1 , 19 ?gg
and ending with the issue dated \J an 14 , 19 ;

. i ; i is a consolidation, effective February 16, 1942, of the Idah
And 1 do further certify that said newspaper i e theretofore daily excel

i i i i i I1s News
Evening Times, published theretofore daily except Sunday, and the Twm' Fa » P heretofort
Mondai. both of which newspapers prior to consolidation had been published under said names in said city and count

i 1 i i -NEWS, sinc
i i tedly durinz a period of more than twelve consecutive months, and said TIMES ' VS, sinc
o ameolidation, hae bewn published 24 paper except Saturday, until July 31, 1978, at which time sat

such consolidation, has been published as a daily news y :
newspaper began daily publication under said name in said city and county continuously and uninterruptedly. _

And I further certify that pursuant to Section 60-108 Idaho Code, T!mr‘sde.:y -of ea(_:h 'week has been designate
as the day on which legal notice by law or by order of any court of competent jurisdiction within the state of lda:q, ot
published weekly, will be published; and that at the head of the editoriat cotumn of said combined newspapers, and in eac

issue thereof, Thursday is announced as the day on which said legal notices will be published.

STATE OF IDAHO
COUNTY OF TWIN FALLS *

) L‘! H\ day of A laﬂ : in the year of ﬁ/?% , before me
&7;&4 m%/ﬁﬁ 7L-

a Notary Public, personally appeared VA4S (7 — o
identi be the person whose name-gubscribed to lhq:ythm instrument, and being by me firs
o o laved tht the staternents the knowledged to hat he gxecutegd the same.

swom, declared that the statements therein are truc and
7 i

Elo:a%y ublic for Jdaho

o‘%\ e 9/ 2000
i)

On this




LEGAL NOTICE
NOTICE OF APPLICATIONS FOR WATER
PERMIT :

The following appiications have been
filed to appropriate he public waters of the

State of idaho:

, INC., 1

135 US HWY

BUCKEYE FARMS
30; HAGERMAN 1O 83332 has filed three (3)

applications:

Application for Permit No. 36-08783
Spurce: Billingsley Creek ftributary to
U

snake River via Curren

Ditch & South

Pipeline * '
Diversion PH(s): SWI/ANEY/4, ST, T07S:
R14E; Gooding County ‘

Use: 01/01-1%/
wildlife
Recreation

)|

Aesthetic .

Eish Propagation

Tofal Diversion: 150 cfs

In: Wildlife, Recreation, & Aesthetic use
Sections 35.

within parts

with Fish Propagation use

in SWi/4NW1/4
T075, R13E;

r

Gooding
Date Filed: 02/17/98

Application for Permit No. 36-08784 S
Source: Billingsley Creek fributary 0.
Snake River via Buckeye Di

tch :
Diversioni P'(é»): SE1/ANE1/4, SN, TOTS'}

RA3E; Gooding
Use: 01/01-12/
‘Wildiife

ounty. -
3

s
A

e
Fish Propagation
Total Diversion: 12.0 cfs

15.0 ¢ts) '
15.0 ¢fs)
15.0 ¢fs)
15.0 fs)

, M,
specitically with--
& NEI/4SW1/4, s34, all

County. .

12.0) cfs)

‘12.0 cts)
V2.0 cfs)

i

120cks)
B

.

In: Wiidlife, Recreation & Aesthefic use

within parfs of Sectlons %8, 33, and 34 with

Fish Propagation use
SW1/ANW1/4, 534, all T07S,

Coun

Dale Filed: 02/17/98
Application for Permit No.
Creek

Source: Rile
River via Hul

specifically_ within
R13E; Gooding

34-08785
tributary to Snake

Hunt Ditch i :
Dhversion Pt{s): Lot & (SWI/ANEY/ ), SOV,
ing County.

1085, R13E; Good
Use: 01/01-12/31 i
Wwildlife . 7

Recreation
Aesthetic
Fish propag

afion
. Total Diversion. 160 cts

In: Wildlite, Recreation, &
within parts of Sections 33

Propagation  use
SW1/4Nw1/4 and

T07S, R13E;

Date Filed: 10/29/98

FHo (160 )

Agsthetic use

& 3 with Fish

srciﬂcallv within
NE1/45W1/4, 534, all
Gooding County.

PO BOX 737,

WESTERN LEGENDS LC,
HAGERMAN 1D 83332 has filed one (1} ap-

plication

Application for Permit No.

source: Billingsley

Snake River via
RV4E;
Recreation

wildiife
Aesthetic(

urren Dit

Gooding Cou
Use: 01/01-12/31

Total Diversion:

. Within_part:

T075, R13E, Gooding County.

Date Filed: 12/02/9
All four (4) applic

3]
ations in

34-08786

Creg!-‘c tributary fo
Diversion PH(s): SWI/ANE1/4, S32, TO7S,
irng County

rend to utilize

|
existing facilities, Any protest_againg! the

proposed applicati

ons must be flled with the

Department of Water Resources, Southern

Region, 1341 Fillmore

Falis, ID 83301 together with & protest fee of

1., Suite 200; Twin

425.00 on or before January 25, 1997 to be

considered by the Department in its deci- .+

sion to grant of

posed applications. £

quires a separ

deny any P

¥

wrt of the pro-

ication re
). The protestant

must also send a copy of the protest to the

applican

§,
Warl J. Dreher, Director
Pub. Jan. 7.14, 1999.

»
-
.
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State of Ida..o

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

PHILIP E. BATT

December 23, 1998 GOVERNOR
KARL J. DREHER
DAVID B SHAW - DIRECTOR
2309 N MOUNTAIN VIEW DR
SUITE 174

BOISE ID 83706
Re: Applications for Permit No. 36-08783, 36-08784, 36-08785 (Bnckéye Farms)
Dear Mr. Shaw:

The Department of Water Resources acknowledges receipt of your three (3) water
right applications for permit. The applications have been assigned the above
referenced identification numbers. Please refer to these numbers in all further
correspondence. .

This office has scheduled advertising the applications in the Gooding County
Leader and statewide in the Idaho Statesman, Post Register, Lewiston Morning
Tribune, Times News for 01/07 & 01/14/99. A period of ten days following the
second publication will be allowed for the submittal of protests.

If an application is protested you will be sent a copy of the protest. The
protest must be resclved before the application is approved or denied. If the
protest is not resolved voluntarily, this Department will conduct a conference
and/or hearing on the matter.

If an application is not protested, it will be forwarded to our State Office in
about five weeks. State office personnel will conduct a complete review prior
to final processing of the application and will notify you of the outcome of this
review. If a permit is issued, you will be sent a copy. A typical processing
time for an unprotested application is about eight weeks.

Please feel free to contact this office if you have any questions regarding this
procedure.

Sincerely yours,

Corey Skinner, E.I.T.
Safety of Dams Engineer

cs:mb

cec:

BUCKEYE FARMS INC JOHN A ROSHOLT ESQ

18335 US HWY 30 ROSHOLT ROBERTSON & TUCKER
HAGERMAN ID 83332 PO BOX 1906

TWIN FALLS ID 83303-1906



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037 )

December 23, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
LEGALS DEPT DIRECTOR
MAGIC VALLEY PUBLISHING CO
ATTN Gooding County Leader
PO BOX 468
JEROME ID 83338

Gentlemen:

Enclosed you will find a legal notice which we wish to
have published in your newspaper. We have inserted the
required publication dates.

We have attempted to submit this legal as camera ready.
Please call me at your earliest convenience and prior to
your staff re-typing the legal if it does not meet your
specifications so I can possibly make adjustments.

If you cannot publish the notice on the proposed dates,
Please contact us immediately.

In order to receive payment, an affidavit of publication
must be submitted to the Department along with the
publication bill.

Very truly yours,

Mary Baldwin
Sr. Secretary

Enclosure



NOTICE OF APPLICATIONS FCR
WATER PERMIT

The following applications have been
filed to appropriate the public waters of
the State of Idaho:

BUCKEYE FARMS, INC., 18335 US
HWY 30; HAGERMAN ID 83332 has
filed three (3) applications:

Apyplication for Permit No. 36-08783
Source: Billingsley Creek tributary to
Snake River via Curren Ditch & South
Pipeline

Diversion Pt(s): SWI/4NEL/4, S31,
T07S, RI4E; Gooding County.

Use: 01/01-12/31

Wildlife (15.0 cfs)
Recreation (15.0 cfs)
Aesthetic (15.0 &)
Fish Propagation (15.0 cfs)

Total Diversion: 15.0 cfs

In: Wildlife, Recreation, & Aesthetic
use within parts of Sections 27, 33, 34,
and 35 with Fish Propagation use
specifically within SWI1/4NW1/4 &
NE1/45W1/4, 834, all T07S, RI3E;
Gooding County.

Date Filed: 02/17/98

Application for Permit No, 36 03784
Source: Billingsley Creek tributary to
Saake River via Buckeye Ditch
Diversion Pt(s): SE1/4NEl/4, 511,
TO7S, R13E; Gooding County,

Use: 01/01-12/31

Wildlife (120 cfs)
Recreation (12.0 cfs)
Aesthetic (12.0 ofs)
Fish Propagation (12,0 ofs)

Total Diversion: 12.0 cfs

In: Wildlife, Recreation, & Aesthetic
use within parts of Sections 28, 33, and
34 with Fish Propagatiom use
specifically within SW1/dNW1/4, S34,
all T07S, R13E; Gooding County.
Date Filed: 02/17/98

Apphcation for Permit No. 36-08785
Source: Riley Creek tributary to Snake
River via Hunt Ditch

Diversion Pt{s): Lot 6 (SW1/4NEL/4),
S01, T08S, R13E; Gooding County.
Use: 01/01-12/31

Wildlife (16.0 cfs)
Recreation {16.0 cfs)
Aesthetic {16.0 cfs)
Fish propagation {16.0 ofs)

Total Diversion: 16.0 cfs

In: Wildlife, Recreation, & Aesthetic
use within parts of Sections 33 & 34
with Fish Propagation use specifically
[Bwithin SWI1/4NW1/4 and
NE1/4SW1/4, S34, all T07S, RI13E;
Guoeding County,

Date Filed: 10/29/98

WESTERN LEGENDS LC, PO BOX
737; HAGERMAN 1D 33332 has filed
cne (1) application:

Source: Billingsley Creek tributary to
Snake River via Curren Ditch
Diversion Pt(s): SWI/ANEL/, S32,
T0O7S, R14E; Gooding County.

Use: 01/01-12/31

Recreation (15.0 cfs)
Wildlife (15.0 cfs)
Aesthetic (15.0 cfs)

Total Diversion: 15.0 cfs
in: Within parts of Sections 23 and
26, T67S, R13E; Gooding County.
Date Filed: 12/02/98
All four (4) applications intend to
utilize existing facilities, Any protest
against the proposed applications
must be filed with the Department of
Water Resources, Southern Region,
1341 Fillmore St., Suite 200; Twin
Falls, ID 83301 together with a
protest fee of $25.00 on or before
January 25, 1999 to be considered by
the Department in its decision to
grant or deny any part of the
proposed applications. (Each
- requires a separite
protest). The protestant must also
send a copy of the protest to the
applicant.
Karl J, Dreher, Director

Published in the Gooding County
Leader on 01/07 & 01/14/99.

e



State of Ida..o

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

December 23, 1998 PHILIP E. BATT

GOVERNOR
KARL J. DREHER
ATTENTION LEGALS DIRECTOR
TIMES NEWS
PO BOX 548

TWIN FALLS ID 83301

Gentlemen:

Enclosed you will find a legal notice which we wish to
have published in your newspaper. We have inserted the
required publication dates.

We have attempted to submit this legal as camera ready.
Please call me at your earliest convenience and prior to
your staff re-typing the legal if it does not meet your
specifications so I can possibly make adjustments.

If you cannot publish the notice on the proposed dates,
please contact us immediately.

In order to receive payment, an affidavit of publication
must be submitted to the Department along with the
publication bill.

Very truly yours,

Mary Baldwin
Sr. Secretary

Enclosure



NOTICE OF
APPLICATIONS FOR
WATER PERMIT

The following applications
have been filed to
appropriate the public
waters of the State of Idaho:
BUCKEYE FARMS, INC.,
18335 US HwWY 30;
HAGERMAN ID 83332 has
filed three (3) applications:
Application for Permit No.
36-08783

Source: Billingsley Creek
tributary 10 Snake River via
Curren Ditch & South
Pipeline

Diversion Pt(s):
SW1/4NE1/4, S31, TO7S,
R14E; Gooding County.
Use: 01/01-12/31
Wildlife* (15.0 cfs)
Recreation*(15.0 cfs)
Acsthetic *(15.0 cfs)

Fish Propagation*

(15.0 cfs)

Total Diversion: 15.0 cfs
In: Wildlife, Recreation, &
Aesthetic use within pars
of Sections 27, 33, 34, and
35 with Fish Propagation
use gpecifically  within
SWI/4NWI1/4 &
NE1/4sW1/4, 834, all
TO7S, RI3E; Gooding
County.

Date Filed: 02/17/98
Application for Permit No,
36-08784

Source: Billingsley Creck
tributary to Snake River via
Buckeye Ditch
Diversion Pt(s):
SE1/4NE1/4, S11, TO7S,
RI13E; Gooding County.
Use: 01/01-12/31
Wwildlife* (12.0 cfs)
Recreation*(12.0 cfs)
Aesthetic *(12.0 cfs)

Fish Propagation*

(12.0 cfs)

Total Diversion: 12.0 cfs
In: Wildlife, Recreation, &
Acsthetic use within parts
of Sections 28, 33, and 34
with Fish Propagation usc
specifically within
SW1/4NW1/4, 8§34, all
TO7S, RI3E; Gooding
County.

Date Filed: 02/17/98

Application for Permit No,

Source: Riley Creek
tributary to Snake River via
Hunt Ditch

Diversion Pus): Lot 6
(SW1/4NEL/4), 501, TO8S,
RI13E; Gooding County.
Use: 01/01-12/31

Wildlife* (16.0 cfs)
Recreation*(16.0 cfs)
Aesthetic *(16.0 cfs)

Fish propagation*

(16.0 cfs)

Total Diversion: 16.0 cfs
In: Wildlife, Recreation, &
Aesthetic use within parts of
Sections 33 & 34 with Fish
Propagation usc specifically
within SW1/4NW1/4  and
NE1/45W1/4, 834, all TOTS,
RI13E; Gooding County,
Date Filed: 10/29/98

WESTERN LEGENRDS LC,
PO BOX 737; HAGERMAN
ID 83332 has filed one (1)

application:
Application for Permit No,
36-08786

Source:  Billingsley Creek
tributary to Snake River via
Curren Ditch
Diversion Pt(s):
SWI1/4NE1/4, 832, TO7S,
R14E; Gooding County.
Use: 01/01-12/31
Recreation*(15.0 cfs)
Wildlife*(15.0 cfg)
Aesthetic*(15.0 cfs)

Total Diversion: 15.0 cfs
In: Within parts of Sections
23 and 26, TO7S, RI3E;
Gooding County.

Date Filed: 12/02/98

All four (4) applications
intend to utilize existing
facilities. Any protest against
the proposed applications
must be filed with the
Department of Water
Resources, Southern Region,
1341 Fillmore St., Suite 200;
Twin Falls, ID 83301
together with a protest fee of
$25.00 on or before January
25, 1999 to be considered by
the Department in its decision
1o grant or deny any part of
the proposed applications.

(Each application
requires a separate
protest). The protestant
must also send a copy of
the protest to the
applicant.

Karl J. Dreher, Director

Published in the Times
News on O01/07 &
01/14/99.



State of Ida..o

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

December 23, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
ATTENTION-KATHY-LEGALS DIRECTOR
POST REGISTER
PO BOX 1800
IDAHO FALLS ID 83402

Gentlemen:

Enclosed you will find a legal notice which we wish to
have published in your newspaper. We have inserted the
required publication dates.

We have attempted to submit this legal as camera ready.
Please call me at your earliest convenience and prior to
your staff re-typing the legal if it does not meet your
specifications so I can possibly make adjustments.

If you cannot publish the notice on the proposed dates,
please contact us immediately.

Tn order to receive payment, an affidavit of publication
must be submitted to the Department along with the
publication bill.

Very truly yours,

Mary Baldwin
Sr. Secretary

Enclosure



NOTICE OF APPLICATIONS FOR
WATER PERMIT

The following applications have been filed to
approprisie the public waters of the State of
Idaho:

BUCKEYE FARMS, INC., 18335 US
HWY 30; HAGERMAN ID 83332 has filed
three (3) applications:

Application for Permit No.

Source: Billingsley Creck tributary to Snake
River via Curren Ditch & South Pipeline
Diversion Pt(s): SW1/4NEL/4, 531, TO7S,
R14E; Gooding County.

Use: 01/01-12/31

Wildlife (15.0 cfs)
Recreation (15.0 cfs)
Aesthetic (15.0 cfs)
Fish Propagation (15.0 cfs)

Total Diversion: 15.0 cfs

In: Wildlife, Recreation, & Acsthetic use
within parts of Sections 27, 33, 34, and 35
with Fish Propagation use specificaily within
SWI/M4NWI1/4 & NE1/45W1/4, 534, all
T078, R13E; Gooding County.

Date Filed: 02/17/98

Application for it Ni

Source: Billingsley Creek tributary to Snake
River via Buckeye Ditch

Diversion Pi(s): SE1/4NE1/4, S11, TOT7S,
RI13E; Gooding County.

Use: 01/01-12/31

Wildlife (12.0 cfs)
Recreation (12.0 cfs)
Acsthetic (12.0 cfs)
Fish Propagation (12.0 cfs)

Total Diversion: 12.0 cfs

In: Wildlife, Recreation, & Acsthetic use
within parts of Sections 28, 33, and 34 with
Fish Propagation use specifically within
SWI/ANW1/4, 8534, all TO7S, RIJE;
Gooding County.

Dete Filed: 02/17/98

Application for Permit No. 36-08785
Source: Riley Creek tributary to Snake
River via Hunt Ditch

Diversion Pi(s): Lot 6 (SWI/4NE1/4), S01,
TO8S, R13E; Gooding County.

Use: 01/01-12/31

Wildlife (16.0 cfs)
Recreation (16.0 cfs)
Aesthetic (16.0 cfs)
Fish propagation (16.0 cfs)

Total Diversion; 16.0 cfs

In: Wildlife, Recreation, & Aesthetic use
within pants of Sections 33 & 34 with Fish
Propagation use specifically within
SW1/4NW1/4 and NE1/4SW1/4, S34, all
TO7S, R13E; Gooding County.

Date Filed: 10/29/98

WESTERN LEGENDS LC, PO BOX 737,
HAGERMAN ID 83332 has filed one (1)
application:

Application for Permit No. 3786
Source: Billingsley Creek tributary to Snake
River via Curren Ditch

Diversion Pt(s): SW1/4NEL/4, §32, TOTS,
R14E; Gooding County.

Use: 01/01-12/31

Recreation (15.0 cfs)
Wildlife (15.0 cfs)
Aesthetic (15.0 cfs)

Totl Diversion: 15.0 cfs

In: Within parts of Sections 23 and 26,
TO7S, R13E; Goading County.

Date Filed: 12/02/98

All four (4) applications intend to utilize
existing facilities. Any protest against the
proposed applications must be filed with the
Department of Water Resources, Southern
Region, 1341 Fillmore St., Suite 200; Twin
Falls, ID 83301 together with a protest fee
of $25.00 on or before January 25, 1999 to
be considered by the Department in its
decision to grant or deny any part of the
proposed applications. (Each application
requires a separate protest). The
protestant must also send a copy of the
protest to the appiicant.

Kad J. Dreher, Director

Published in the Post Register on 01/07 &
01/14/99.



State of Ida..o

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

December 23, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
ATTENTION-LEGALS DIRECTOR
LEWISTON MORNING TRIBUNE
606 C STREET
LEWISTON ID 83501

Gentlemen:

Enclosed you will find a legal notice which we wish to
have published in your newspaper. We have inserted the
required publication dates.

We have attempted to submit this legal as camera ready.
Please call me at your earliest convenience and prior to
your staff re-typing the legal if it does not meet your
specifications so I can possibly make adjustments.

If you cannot publish the notice on the proposed dates,
please contact us immediately.

In order to receive payment, an affidavit of publication
must be submitted to the Department along with the
publication bill.

Very truly yours,

Mary Baldwin
Sr. Secretary

Enclosure



NOTICE OF APPLICATIONS FOR
WATER PERMIT

The following applications have been filed
to appropriate the public waters of the
State of Idaho:

BUCKEYE FARMS, INC., 18335 US
HWY 30; HAGERMAN ID 83332 has
filed three (3) applications:

Application for it N

Source: Billingsley Creek tributary to
Snake River via Curren Ditch & South
Pipeline

Diversion Pus): SWI/4NEl/4, §31,
T07S, R14E; Gooding County.

Use: 01/01-12/31

Wildlife (15.0cf5)
Recreation (15.0cfs)
Aesthetic (15.0cfs)
Fish Propagation (15.0¢f)

Total Diversion: 15.0 cfs

In: Wildlife, Recreation, & Acsthetic use
within parts of Sections 27, 33, 34, and
35 with Fish Propagation use specifically
within SWI/4NW1/4 & NEL1/4SW1/4,
$34, all TO7S, R13E; Gooding County.
Date Filed: 02/17/98

Application for Permit No

Source: Billingsley Creek tributary to
Snake River via Buckeye Ditch
Diversion Pi(s): SEI/MNEl/4, $§11,
TO7S, R13E; Gooding County.

Use: 01/01-12/31

Wildlife (12.0cfs)
Recreation (12.0cfi)
Acsthetic (12.0cfs)
Fish Propagation (12.0cfs)

Total Diversion: 12.0 cfs

In: Wildlife, Recreation, & Acsthetic use
within pacts of Sections 28, 33, and 34
with Fish Propagation use specificaily
within SW1/4NW1/4, §34, all TO7S,
R13E; Gooding County.

Date Filed: 02/17/98

Application for Permit No, 36-08785
Source: Riley Creek tributary to Snake
River via Hunt Ditch

Diversion Pi(s): Lot 6 (SW1/4NEL/4),
§01, TO8S, R13E; Gooding County.
Use: 01/01-12/31

Wildlife (16.0¢5)
Recreation (16.0cfs)
Aesthetic (16.0cfs)
Fish propagation (16.0cf9)

Total Diversion: 16.0 cfs

In: Wildlife, Recreation, & Aesthetic use
within parts of Sections 33 & 34 with Fish
Propagation use specifically  within
SW1/4NW1/4 and NE1/45W1/4, 534, all
TO7S, RI3E; Gooding County.

Date Filed: 10/29/98

WESTERN LEGENDS LC, PO BOX

737; HAGERMAN ID 83332 has filed
one (1) application:

Application for Permit No, 36-03786
Source: Billingsley Creek tributary to
Snake River via Curren Ditch
Diversion Pt(s): SWI/4NE1/4, §32,
TO7S, R14E; Gooding County.

Use: 01/01-12/31

Recreation (15.0 cfs)
Wildlife (15.0 cfs)
Aesthetic (15.0 cfs)

Total Diversion: 15.0 cfs

In: Within parts of Sections 23 and 26,
TO078, R13E; Gooding County.

Date Filed: 12/02/98

All four (4) applications intend to wtilize
existing facilities. Any protest against
the proposed applications must be filed
with the Department of 'Water
Resources, Southern Region, 1341
Fillmore St., Suite 200; Twin Falis, iD
83301 together with a protest fee of
$25.00 on or before January 25, 1999
to be considered by the Depariment in
its decision 1o grant or deny any part of
the proposed applications.  (Each
application requires & segarate
protest). The protestant must also send
a copy of the protest to the applicant.
Karl ], Dreher, Director

Published in the Lewiston Morning
Tribune on 01/07 & 01/14/99.



State of Ida..o

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, 1D 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
December 23, 1998 DIRECTOR

ATTENTION-LEGALS
IDAHOC STATESMAN
PO BOX 40

BOISE ID 83707

Gentlemen:

Enclosed you will find a legal notice which we wish to have
published once a week for two consecutive weekly issues of your
newspaper. .

We have inserted the required publication dates. If you cannot
publish the notice on the proposed dates, please contact us
immediately.

In order to receive payment, an affidavit of publication must be

submitted to the Department along with the publication bill.

Very truly yours,

Mary Baldwin
Sr. Secretary

Enclosure



NOTICE OF APPLICATIONS FOR WATER PERMIT

The following applications have been filed to appropriate the public waters of
the state of Idaho:

BUCKEYE FARMS, INC., 18335 US HWY 30; HAGERMAN ID 83332 has filed three (3)
applications:

Application for Permit No. 36-08783

Source: Billingsley Creek tributary to Snake River via Curren Ditch & South
Pipeline

Diversion Pt(s): SW1/4NE1/4, S31, T07S, RI14E; Gooding County.

Use: 01/01-12/31

wildlife (15.0 cfs)
Recreation (15.0 cfsa)
Aesthetic {15.0 cfs)
Fish Propagation (15.0 cfs)

Total Diversion: 15.0 cfs

In: Wildlife, Recreation, & Aesthetic use within parts of sections 27, 33, 34,
and 35 with Pish Propagation use specifically within SW1/4NWl1/4 & NE1/4SW1/4,
§34, all TO7S, R13E; Gooding County.

Date Filed: 02/17/98

Application for Permit No. 36-08784

Source: Billingsley Creek tributary to Snake River via Buckeye Ditch
Diversion Pt(s): SE1/4NE1/4, S11, T07S, RI13E; Gooding County.

Use: 01/01-12/31

Wildlife {(12.0 cfs)
Recreation {12.0 cfs)
Aesthetic (12.0 cfs)
Fish Propagation (12.0 cfs)

Total Diversion: 12.0 cfs

In: Wildlife, Recreation, & RAesthetic use within parts of Sections 28, 33, and
34 with Fish Propagation use specifically within SW1/4NW1/4, S34, all TO7S, R13E;
Goeding County.

Date Filed: 02/17/98

Application for Permit No. 36-08785
Source: Riley Creek tributary to Snake River via Hunt Ditch
Diversion Pt(s): Lot & (SW1/4NE1l/4), SO1, T08S, R13E; Gooding County.

Use: 01/01-12/31

Wwildlife {16.0 cfs)
Recreation (16.0 cfs)
Aesthetic (16.0 cfs)
Fish propagation (16.0 cfs)

Apps-Buckeye Farms/Western Legends Page 1



Total Diversion: 16.0 cfs
In: Wildlife, Recreation, & Aesthetic use within parts of Sections 33 & 34 with
Fish Propagation use specifically within SW1/4NW1/4 and NE1/4SW1/4, S34, all
T07S, R13E; Gooding County.

Date Filed: 10/29/98

[EE——— PP PP L aaeb ot el

WESTERN LEGENDS LC, PO BOX 737; HAGERMAN ID 83332 has filed one (1) application:
Application for Permit No. 36-08786

Source: Billingsley Creek tributary to Snake River via Curren Ditch
Diversion Pt(s): SW1/4NE1/4, $32, TO7S, R14E; Gooding County.

Use: 01/01-12/31

Recreation {15.0 cfs)
wildlife {15.0 cfs)
Aesthetic (15.0 cfs)

Total Diversion: 15.0 cfs
In: Within parts of Sections 23 and 26, T78, R13E; Gooding County.
Date Filed: 12/02/%8

aAll four (4) applications intend to utilize existing facilities. Any protest
against the proposed applications must be filed with the Department of Water
Resources, Southern Region, 1341 Fillmore St., Suite 200; Twin Falls, ID 83301
together with a protest fee of $25.00 on or before January 25, 1999 to be
considered by the Department in its decision to grant or deny any part of the
proposed applications. (Each application requires a separate protest). The
protestant must also esend a copy of the protest to the applicant.

Karl J. Dreher, Director

Published in the Gooding County Leader, Times News, Idaho Statesman, Post
Register, and Lewiston Morning Tribune on 01/07 & 01/14/99.

Apps-Buckeye Farms/Western Legends Page 2



State of Idaho

DEPARTMENT OF WATER RESOURCES
1341 Fillmore Street, Suite 200, Twin Falis, ID 83301-3380

Phone: (208) 736-3033 FAX: (208) 736-3037

December 18, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
FRANK ERWIN WATERMASTER DIRECTOR

WATER DISTRICT 36-A
2628 § 975 E
HAGERMAN ID 83332

Re: Applications for Permit No. 36-08783 thru 36-08785
filed in the name of Buckeye Farms, Inc. AND Application
for Permit No. 36-08786 filed in the name of Western
Legends, LC

Dear Mr. Erwin:

Enclosed are copies of the above referenced Applications
for Permit within your District.

We also have enclosed Watermaster’s Recommendation Forms
for your comment and/or recommendation.

Regional review of an unprotested application can be
completed as soon as the final protest period is past;
therefore, your prompt response to this request is
appreciated.

If you have any questions about an application, please
contact this office or the applicant.

Very truly yours,

James E. Stanton
Sr. Water Resource Agent

JS:MB

Enclosures



State of Idano

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037 ;

CDecember 18, 1998  PHILIPE. BATT

GOVERNOR
KARL I.DREHER
ATTN DAVE PARRISH DIRECTOR
ID DEPT OF FISH & GAME
PO BOX 428

JEROME ID 83338

Re: Applications for Permit No. 36-08783 thru 36-08785
filed in the name of Buckeye Farms, Inc. AND Application
for Permit No. 36-08786 filed in the name of Western
Legends, LC

Dear Mr. Parrish:

The Department is seeking a written Comment &/or
Recommendation from your agency regarding the above
referenced applicationsfor surface water; a copy of the
applications are enclosed for your information and
reference.

Regional review of an unprotested application can be
completed as soon as the final protest period is past;
therefore, your prompt response to this request is
appreciated.

If you have any guestions about an application, please
contact this office or the applicant.

Very truly yours,

James E. Stanton
Sr. Water Resource Agent

JS:MB

Enclosures






DEC-99-98 WED 16:84@

Western Legends L.C

Pust OViee Box 737
Hagermiun, (duko 83332

Telephone (208) 837-6641
December 9, 1998

Via Fax; 736-3037

Aldlen Merritt :

Idaho Department of Water Resources : RECEIVED

1341 Filimore Street, Suite 200

Twin Falls, ID 83301-3380 DEC 09 1998
Depamuudwmnm

cc: Dave Tuthill, Boise IDWR Southem Region

Via Fax 327-7866

Re: Permit/License processing
Buckeye Farms - Nos. 36-07739, 36-08335, 36-07742, 36-08730,
36-07741, 36-08729, 36-07740, 36-08728
Buckeye Farms - New Applications filed 10/98 (3 applications)

Dear Alien:

As we discussed with you on Monday, we hereby formally request that we be
notified and receive copies of all further actions taken on the above referenced
Applicatons for permit and Permits being processed (o licenses. As we stated, we will be:
submitting comments with respect to ail of these applications and/or permits being
processed to licenses.

We are requesting this information in accordance with the Idaho Code
Administrative Procedures Act.

Please send all notices to:
Western Legends LC
P. O. Box 737
Hagerman, ID 83330
Thank you for your cooperation in this matter.
Very truly yours,
WESTERN LEGENDS LC

Michael McCarthy
Co-Manager



LEGAL ADVERTISING INVOICE |
? $128.40
—Agcount NumberiTrans. # — 7" “Vdentficaion ———— e T — T
100632 * NOTICE OF APPLICATION FOR WATER PERMIT___ o
“oraered By B ~ 7.0. Number 77 Rate “"Run Oiites - -
MARY | |
BALDWIN _INT _ [JANUARYZ,14.1999 . . -
STATE OF lDAHO TEsﬂm:md Inches ]"_Reai Inches
'DEPARTMENT OF WATER RESOURCES SOUTH I -
1341 FILLMORE STREET, SU!TE 200 # Affidavits : Legal Number
TWIN FALLS, IDAHO 83301-3380 |
S - 13003 _
JANICE HILDRETH , being duiy

The Idaho
Statesman

P.O. BOX 40, BOISE, IDAHO 83707-0040

sworn, deposes and says: That she is the Principal Clerk of The
idaho Statesman, a daily newspaper printed and published at Boise,
Ada County, State of Idaho, and having a general circulation therein
and which said newspaper has been continuously and uninterrupted!y
published in said County during a period of twelve consecutive
months prior to the first publication of the notice, a copy of which is
attached hereto; that said notice was published in The Idaho
Statesman in conformity with Section 60-108, idaho Code as

RECEIVE D amended, for TWO I
JAN 15 1999 [X] consecutive weekly O single
O consecutive daily O odd skip
Department of Water Resources insertion{s) beginning with the issue of
Southom Reglor JANUARY7 . 1999
and ending with the issue of
JANUARY 14 . 1999
. ] . ’ 1
- Wl doth
STATE OF IDAHO )
) SS.
COUNTY OF ADA )
Onthis 14TH dayof _ JANUARY in the year of
Py “;fg'i';"' 1999, before me, a Notary Public, personally appeared
SN S e JANICEFILDRETH ___ knownor identified
ST e, 1o me to be the person whose name subscribed to the within instrument,
§ s OTARY % x and being by me first duly sworn, declared that the statements therein
: 3 A2 - 3 are true, and acknowledged to me that she executed the same.
FR Y & § ¢’ S
% %, PUBY Py __-;.L.}? 7 ’,@J “e
%, m?"'-.,“.,.-‘ o Notary Public f6f'idah}f o -
"c.":\‘ TE OF \?“,f Residing at: ~ Boise, idaho
“raaennntt My commission expires: 4 L«il,r"__‘ K/
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RESOURCES CORPORATION o -

Consultants in Natural Resources and the Environment

QOctober 27, 1998

Corey Skinner, EIT

Idaho Department of Water Resources RECEIVED
1341 Fillmore Street, Suite 200
Twin Falls, ID 83301-3380 OCT 2¢ 122
Depariment of Water K
Re: Buckeye Farms Applications sguﬁ?amaﬁzgioﬁsomes

Dear Mr. Skinner:

| am writing in response to your February 24, 1998 letter to Buckeye Farms
and your March 10, 1998 letter to me regarding two water right applications filed
by Buckeye Farms. | apologize for the delay in responding, however, | believe the
enclosed information will be sufficient to allow the applications to be processed.

Enclosed are two replacement applications for the previously submitted
applications seeking to appropriate water from Billingsley Creek. Your March 10,
1998 letter suggested replacement applications could be filed and | assume the
original filing date will be retained as the priority date for these two filings.

A third application is enclosed seeking to appropriate water from Riley Creek.
The enclosed check in the amount of $400 is the filing fee for the Riley Creek
application. The fee for the Billingsley Creek applications was submitted with the
original applications earlier this year.

Also enclosed is a Limited Power of Attorney for John A. Rosholt to sign
water right documents for Buckeye Farms, Inc. The original applications were
sighed by John K. Simpson of the Rosholt, Robertson & Tucker law firm. Closer
examination of the Limited Power of Attorney showed it to be for John A. Rosholt
individually and not for the law firm, thus these applications have been signed by
Mr. Rosholt. These applications are being filed as part of a settlement of disputed
water right claims in the SRBA which brings them within the scope of the Limited
Power of Attorney.

The intent of the applications is to ensure adequate water for the existing
Buckeye Farms facilities. No new or expanded facilities are planned and the
applications, if approved, will not result in the additional consumptive use of water.
New ownership of adjacent properties and the SRBA itself are expected to result in
changes in water use and management in the Hagerman Valley. These applications

3300 N Moumtain View Dr.. Suite 174, Boise, ID 83706 (208) 373-7983 FAX (208) 373-7985

D€ -0 FUFS



Corey Skinner
October 27, 19298
Page 2

are intended to minimize the impacts of those changes on the operation of Buckeye
Farms.

Thank you for the many suggestions contained in your earlier letters. |
believe they are appropriately incorporated in the enclosed applications. The
additional information that will be required prior to final approval of the fish
propagation portion of the applications is not included with the enclosed
applications but will be furnished at the appropriate time.

If you have questions or need additional information prior to advertising these
applications please contact me. Thank you again for your help.

Yours truly,

David B. Shaw

Enc.

cc: John K. Simpson (w/o Enc.)
Brian Barsotti {(w/o Enc.}




Page 1 08/24/2004

IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report 3€-8729

WATER RIGHT NUMBER: 36-8729 DRAFT
Owner Type Name and Address
Originat Owner BUCKEYE LAND CO

RT 1

HAGERMAN, ID 83332
{208)837-6174

Current Owner BUCKEYE FARMS INC
18335 U S HWY 30
HAGERMAN, ID 83332
(208)837-6595

Priority Date:  09/24/1987
Basis: License
Status: Active DRAFT

Source Tributary
RILEY CREEK SNAKE RIVER

Beneficial Use From To Diversion Rate Annual Volume
RECREATION STORAGE 01/01 to 12/31 748.00 AF
AESTHETIC STORAGE 01/01 to 12/31 748.00 AF
WILDLIFE STORAGE 01/01 to 12/31 748.00 AF
DIVERSION TO STORAGE 01/01 to 12/31 22,450 CFS

Total Diversion; 22.450 CFS 748.00 AF
Location of Point(s) of Diversion

RILEY CREEK L6 (SE1/45W1/ANE1/4) Sec.1, Twp08S, Rge 13E,BM.
GOODING County

Place of Use
RECREATION STORAGE

Twp Rge Sec |

l
078 13E 27 |
|

075 13E 33 | X X | I | X X X |
I I I I I

076 13 34 | X X X | X X | X X X | X X |
| | I i |

075 13E 35 | | X | | {
[ | I | |

NE | N | |
NEIMIMI&IEIMIMI_EI_EILHMISE%_EIN_
] I
I |

AESTHETIC STORAGE



Page 2 08/24/2004

IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report 36-8729

Twp Rge Sec | NE | NW | Sw i SE |
INE |NW ] SW | SE | NE|NW]SW| SE | NE | NW|SW] SE | NE | NW ] SW | SE | Totals
07S 13E 27 | | I X | X X
I I I [ |
07S 13E 33 | X X | | X X X |
I | ! I I
07S 13E 34 | X X X | X X | X X X | X X |
t | f I |
078 13E 35 | I X I | |
| | | | |
WILDLIFE STORAGE
Twp Rge Sec | NE | NW | sSwW | SE |
INE [NW | SW | SE | NE | NW|SW | SE | NE [NW | SW | SE | NE | NW ] SW | SE | Totals
07S 13E 27 | | [ X | X X
| I | | i
075 13E 33 | X x| | | X X X |
| I I | |
07S 13E 34 | X X X | X X | X X X | X X |
I I | | |
075 13E 35 | [ X { | [

Conditions of Approval:
1. RO4 Use of water under this water right will be regulated by the watermaster of State Water District No. 36A.

2. R43 The right holder shall maintain a measuring device and lockable controlling works of a type approved
by the Department in a manner that will provide the watermaster suitable control of the diversion.

3. X35 Rights 36-08335, 36-08728, 36-08730 and 36-087729 when combined shall not exceed a total annual
maximum storage volume of 871 af.

Remarks:
1. Water is delivered through Hunt Ditch.
2. General Rights 36-00001, 36-00002, 36-07741 and 36-08729 when combined shall not exceed a total

diversion rate of 22.45 cfs.

3. The uses of water under this right are for private fishing, hunting and aesthetic ponds.



Page 3 08/24/2004

IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report 36-8729
Comments:

1. kwalker 2/7/2002 Place of Use

Comment; When | updated GIS with the shapes Dan created for the place of use, | found that a little bit of a pond was
located within the NWNW, S35, T7S, R13E. Dan had not inciuded this tract in his recommended place of use but | am
going to add it since GIS found it to be a part of the place of use.

Dates and Other Information:

Licensed Date:

Decreed Date:

Water Supply Bank Enroliment Accepted:

Water Supply Bank Enrollment Removed:

Enlargement Use Priority Date:

Enlargement Statute Pricrity Date:

State or Federal:

Owner Name Connector:

Water District Number:  36A

Generic Max Rate Per Acre:

Generic Max Volume Per Acre:

Decree Defendant:

Decree Plaintiff;

Civil Case Number:

Judicial District:

Swan Falls Trust or Nontrust:

Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan: False
Combined Use Limits:

Rate Volume Acres
22.45
Combined Water Rights: 36-7741 , 36-8729

Rate Volume Acres
24
Combined Water Rights: 36-7741 , 36-8729

Rate Volume Acres
22.45
Combined Water Rights: 36-1 , 36-2 , 36-7741 , 36-8729

Rate Volume Acres
24
Combined Water Rights: 36-7741 , 36-8729

Rate Volume Acres
871
Combined Water Rights: 36-8335 , 36-8728 , 36-8729 , 36-8730

Ratg Volume Acres
a7
Combined Water Rights: 36-8335 , 36-8728 , 36-8729 , 36-8730
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IDAHO DEPARTMENT OF WATIER RESOURCES
Water Right Report 36-8729





