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In Re SRBA

Case No. 39576

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

PARTIAL DECREE PURSUANT TO
[.R.C.P. 54(b) FOR

L ]

Water Right 36-02457

NAME & ADDRESS:

SOURCE:

QUANTITY:

PRIORITY DATE:
POINT OF DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE QF USE:

TAMMY D VAN DYK
RICHARD B VAN DYK
216A N 500 W
JEROME [D 83338

GROUNDWATER

1.00 CFS

;i

USE QF THIS RIGHT WITH RIGHT NO. 36-07760 1S LIMITED TO A

TOTAL COMBINED DIVERSION RATE OF 3.30 CFS, A TOTAL COMBINED
ANNUAL DIVERSION VOLUME OF 888 AF.

Within JEROME County

09/29/1961
TG7S R16E S21 NENESE
PURPOSE OF USE PERIOD OF USE
[RRIGATION Irrigation Season
IRRIGATION Within JEROME County
TO7S R16E s21 SWNE 33 SENE 40 NESE 40
s22 NESW 2% NWSW 36 NWSE 10

222 ACRES TOTAL

USE OF THES RIGHT WITH RIGHT NC. 35-07760 IS LIMITED TO
THE IRRIGATION OF A COMBINED TQTAL OF 222 ACRES IN A SINGLE
IRRIGATION SEASON.

THIS RIGHT IS LIMITED TC THE IRRIGATION QF 118 ACRES WITHIN

THE PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

QUANTITY

1.00

CFS

NWSE 34

PRESIDING JUDGE
Snake River Basin Adjudication

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 34(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
provided by the Idaho Appellate Rules.

judgment upon which executicn may issue and an appeal may be taken a

PRESIDING JUDGE

Snake River Basin Adjudication

PARTIAL DECREE PURSUANT TO I.R.C.P. 54(Db)

Water Right 36-02457
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STATE OF IDAHO

FPTPARTMENT OF WATER RESOURCES
o North Orchard Street, P.O. Box 83720

Boise, Idaho 83720-0098

Return Service Requested

a2

F F GUNNING
G C GUNNING
PO BOX 821
WENDELL ID 83355
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RECEIVED

Nov 19 1998
LAW OFFICES
HOBDEY & HOBDEY b e TRUUCeS
125 FIFTH AVENUE WEST
CRAIG D. HOBDEY P.O. BOX 176 OF COUNSEL
(208) 234-4429 GOODING, IDAHO 83330-0176 CECIL . HOBDEY

November 18, 1998

Idaho Department of Water Resources
1301 North Orchard Street

P.0Q. Box 83720

Boise, Idaho 83720-0098

ATTN: L. GLEN SAXTON
RE: GUNNING TRANSFER APPLICATION NO. 5297
OUR CLIENT: CITY OF WENDELL, IDAHO

Dear Mr. Saxton:

Enclosed please find Protestant's, City of Wendell, Answers
to Interrogatories and Requests for Production, together with
supplemental response. The items identified in the Response to
Requests for Production are exhibits we intend to rely on at the
hearing scheduled for December 10, 1998. 1If this does not
properly comply with I.D.A.P.A. Rules of Procedure 37.01.01 606,

please advise and we will resubmit.
Sincerely yours,
. i

Craig D. Hobdey
CDH:bj
Enclosures

pC: Patrick D. Brown

MICROFILMED
NOY 1721999



Craig D. Hobdey

HOBDEY & [OBDEY

Attorneys at Law

125 5th Avenue West

P.O. Box 176

Gooding, Idaho 83330-0176
208-934-4429

Attorneys for Protestants.

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297

F. F. and G. C. GUNNING, NOTICE OF SERVICE OF

)
)
)
)
)
)
) DISCOVERY
Applicants, )
)
CITY OF WENDELL, WENDELL )
RECREATION DISTRICT, JOHN & )
VERLA HALL, NOEL BRIGGS, and )
FRANK ROST, JR., )
)
PROTESTANTS. )
)
}
TO: APPLICANTS, F.F. AND G.C. GUNNING, AND YOUR ATTORNEY

OF RECORD, PATRICK D. BROWN:

NOTICE IS HEREBY GIVEN that Protestant's (City of Wendell)
Answers to Applicants' First Set of Interrogatories and Requests
for Production to City of Wendell was served upon the parties
by mailing a true and correct copy thereof to the following cffice
on the 27th day of October, 1998 at the following address:

Patrick D. Brown MICROFILMED
Attorney at Law o
812 Shoshone Street East MOV 1 7 1999

Twin Falls, Idaho 83301

DATED THIS 2 Z day of October, 1998.
HOBDEY & HQ?DEY

Craig D. Hobde4



CERTIFICATE OF SERVICE

I hereby certify that on the 52?2 day of October, 1998 I

served a true and correct copy of the foregoing NOTICE OF SERVICE
OF DISCOVERY by the method indicated below, and addressed to the
following:

Patrick D. Brown
Attorney at Law
812 Shoshone Street East
Twin Falls, Idaho 83301

U. 5. Mail
Hand Delivered
Overnight Mail

Telecopy (FAX) Ci;;{ ‘/4222%é4¢///

"

Craig D, Hobdey J/

MICROFILMED
NOY 12 1999
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Craig D. Hobdey

HOBDEY & HOBDEY

Attorneys at Law

125 5th Avenue West

P.0. Box 176

Gooding, Idabo 83330-0176
208-934-4429

Attorneys for Protestants.

BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297

F. F. and G. C. GUNNING,

)
)
)
)
)
}
)
Applicants, )  ANSWERS TO APPLICANTS' FIRST
) SET OF INTERROGATORIES AND
CITY OF WENDELL, WENDELL )
RECREATION DISTRICT, JOHN & )
VERLA HALL, NOEL BRIGGS, and ;
)
)
)
)

FRANK ROST, JR.,

REQUESTS FOR PRODUCTION TO
CITY OF WENDELL

PROTESTANTS.

COMES NOW, the Protestant, CITY OF WENDELL, by and through
it attorney, Craig D. Hobdey of the firm Hobdey & Hobdey, and
hereby answers the Applicants’ interrogatories as follows:

INTERROGATORY NO. 1: If you contend the proposed transfer

may injure other water rights, state all the facts which support
this contention.

ANSWER: In the past the City of Wendell has detected coliform
bacteria in its drinking water. There has also been a manure
smell. We have no experts to testify that this came from the
Gunning dairy, only the fact that it exists.

INTERROGATORY NO. 2: I1f you contend the proposed transfer

may constitute an enlargement in the use of the original rights,
state all facts which support this contention. MICROFILMED

MOY 12 1999



ANSWER: The original ground will not be dried up; the time
of prior use was for irrigation season and the new use will be
year round, therefore the total annual consumptive use will be
increased. There is no way to monitor over-use of water and
therefore the dairy will use as often and as much as it can.

INTERROGATORY NO. 3: 1f you contend the proposed transfer

may not be in the local public interest, state all facts which
support this contention.

ANSWER: The dairy has not been approved by local authorities
and in fact has been denied a citing permit. It is in the City
Impact Area and is within one (1) mile of the school district,
city limits, recreation district, swimming pool, ball fields and
city residents. It is illegal to piggy-back wells, as the dairy
has done. It generally decreases the quality of life within the
City and impact area.

INTERROGATORY NO. 4: If you contend the proposed transfer

may be contrary to conservation of water resources within the
State of Idaho, state all facts which support this contention.
ANSWER: The water is going to a higher consumptive use
and is an expansion of the existing use as set forth in the answer
to Interrogatory No. 2.
INTERROGATORY NO. 5: Wwho may you call as a witness before

the hearing officer on this proposed transfer, and if any such
witness purports to be an expert, what are all of the opinions
he or she may testify about.

ANSWER: Gwen Rost, the City Mayor; dJoe Baldwin, Department
of Agriculture; Jennifer (last name unknown), Department of
Environmental Quality.

Gwen Rost will testify to the illegality of the existing
operation and its proximity to the City, the recreation district
and school district. She will also testify as to the orders and
ipcrease of flies as a result of the dairy operation.

Joe Baldwin may testify as to the consumptive use of water
on dairies.

Jennifer at DEQ may testify as to DEQ's requirements.

ANSWERS TO APPLICANTS' FIRST SET OF INTERROmﬁW?MED_Z—

NOV 1 2 199



INTERROGATORY NO. 6: wWhat are all of the facts, data and

other basis for each opinion which you or someone on your behalf
may testify about at any hearing on this proposed transfer.
ANSWER: Those facts as set forth in Interrogatories 1 through
4; will support Gwen Rost's testimony that this is not in the
public interest; and that it is an expansion of existing use and
is speculative.
INTERROGATORY NO. 7: Wwhat documents or other exhibits may

you attempt to use at hearing on this proposed transfer (please
identify each by what it shows, when and who made it, and where
it came from).

ANSWER: The only document that may be used at the hearing
will be a map similar to the one attached to the Interrogatories
delivered by Applicants.

INTERROGATORY NO. 8: On the attached map or by other

description, identify the point of diversion, the place of use,
and the SRBA claim number for each water right or claim that you
contend may be injured or otherwise affected if the proposed transfer

is approved.

ANSWER: The City of Wendell has four (4) wells, (a) the Gooding
Well (on Gooding Street), 36-11277; (b) the Monroc Well (West
of the Grain Elevator), 36-07440; (c) the Boise Street Well

(southwest of Park), 36-11276; (c) the Lewiston Well {Northwest
area of town), 36-07722.
INTERROGATORY NO. 9: If you contend any water right may

be injured or otherwise affected by this proposed transfer, for

each right, state when if ever, it has ever had its water quality
affected negatively and why you think it may be affected.

ANSWER: The Gooding Well has had water quality issues
regarding smell.

INTERROGATORY NO. 10: If you contend any water right may

be injured or otherwise affected by this proposed transfer for

each such right, state how much water has been used since 1988,
and why you think it may be affected.
ANSWER: Protestant does not believe that this small transfer

ANSWERS TO APPLICANTS' FIRST SET OF INTERROGATOMR?ROFT[NED

NOY 12 1999



of water will injure the quantity of water.
INTERROGATORY NO. 11: Wwhat facts are you aware of which

show this proposed transfer may be in the local public interest.
ANSWER : There are no facts indicating the transfer is in
the public interest.
INTERROGATORY NO. 12: What facts are you aware of which

show this proposed transfer may not be in the local public interest.

ANSWER: See answers to Interrogatories 1 through 11.

REQUEST FOR PRODUCTION NO. 1: Please produce a true copy

of any document or other exhibit you may attempt to use at any
hearing on this proposed transfer.

ANSWER: See answer to Interrogatory No. 7.

REQUEST FOR PRODUCTION NO. 2: Please produce a true copy

of any document or other exhibit which relates, positively or
negatively, to the contentions you may raise at any hearing on
this proposed transfer.

ANSWER: None.

DATED THIS ;177 day of October, 1298.

HOBDEY & HOBDEY

@%@/

Craig D./ Hobdey ¢
Attorney for Protestant,
City of Wendell

ANSWERS TO APPLICANTS' FIRST SET OF INTERROGATORIES -4-
'CROFILMED
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VERIFICATION

STATE OF IDAHO )

County of Gooding )

Gwen Rost, Mayor of the City of Wendell, Idaho, being first
duly sworn upon oath deposes and says:

That she is the Mayor of the City of Wendell, Idaho, one
of the Protestants in the above entitled action; that she has
read the within and foregoing Answers to Applicants' First Set
of Interrogatories and Requests for Production to City of Wendell;
and believes that the statements therein contained are true.

Gwen Rost, Mayor

STATE OF IDAHO )
} ss.
County of Gooding )

On this é2;7 day of October, 1998, pefore me, the undersigned,
a Notary Public in and for said state, personally appeared GWEN
ROST, known to me or proved to me on oath to be, the Mayor of
the City of Wendell, State of Idaho, the entity that executed
the foregoing and annexed instrument, and the person who executed
the instrument on behalf of said City of Wendell, and acknowledged
to me that said City of Wendell executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed

my official seal on the day and year in this instrument first

Y o

NOTARY PUBLIC FOR /DAHO
Residing at: (Sl

Commission Expires: o0 2&- 0

ANSWERS TO APPLICANTS' W%EI?EE,, OF INTERROGATORIES -3~
-MED

NOy i2 1999



Craig D. Hobdey

HOBDEY & HOBDEY
Attorneys at Law

125 5th Avenue West

P.0. Box 176

Gooding, Idaho 83330-0176
208-934-4429

Attorneys for Protestants.

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE QF IDAHO

IN THE MATI'TER OF APPLICATION
FOR TRANSFER NO. 5297

NOTICE OF SERVICE
OF DISCOVERY

F. F. and G. C. GUNNING,
Applicants,

CITY OF WENDELL, WENDELL
RECREATION DISTRICT, JOHN &
VERLA HALL, NOEL BRIGGS, and
FRANK ROST, JR.,

}
)
)
)
)
)
)
)
)
)
)
)
)
)
PROTESTANTS. )
)
)

TO: APPLICANTS, F.F. AND G.C. GUNNING, AND YOUR ATTORNEY
OF RECORD, PATRICK D. BROWN:

NOTICE IS HEREBY GIVEN that Protestant's (City of Wendell)
Interrogatories and Requests for Production was served upon the
parties by mailing a true and correct copy thereof to the following
office on the 26th day of October, 1998 at the following address:

Patrick D. Brown
Attorney at Law

812 Shoshone Street East
Twin Falls, Idaho 83301

DATED THIS g d day of October, 1998.
HOBDEY & HOBDEY

MICROFILMEG @é /%/
BY:

NOV 2 1999 Craig ¥. Hobde¥



CERTIFICATE OF SERVICE

)

I hereby certify that on the ‘gzz_ day of October, 1998 I
served a true and correct copy of the foregoing NOTICE OF SERVICE
OF DISCOVERY by the method indicated below, and addressed to the
following:

Patrick D. Brown
Attorney at Law.
812 Shoshone Street East
Twin Falls, Idaho 83301

X U. S. Mail
Hand Delivered
Overnight Mail

Telecopy (FAX) //;;%227/42224//

Cralg D. MHobdey ¥

MICROFILMED

NOTICE OF SERVICE N3Y 1 Z 1999
OF DISCOVERY  -2-



Craig D. Hobdey

HOBDEY & HOBDEY

Attorneys at Law

125 5th Avenue West

P.O. Box 176

Gooding, Idaho 83330-0176
208-934-4429

Attorneys for Protestants.

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297

F. F. and G. C. GUNNING,

Applicants, NOTICE OF SERVICE
CITY OF WENDELL, WENDELL
RECREATION DISTRICT, JOHN &
VERLA HALL, NOEL BRIGGS, and
FRANK ROST, JR.,

)
)
)
)
)
)
)
}
)
)
)
)
)
)
PROTESTANTS. )
)
)

TO: APPLICANTS, F.F. AND G.C. GUNNING, AND YOUR ATTORNEY
OF RECORD, PATRICK D. BROWN:

I HEREBY CERTIFY That Protestant's SUPPLEMENTAL ANSWERS
T0 APPLICANTS' INTERROGATORIES ND REQUESTS FOR PRODUCTION TO
CITY OF WENDELL, along with a copy of this Notice of Service,
were served to Patrick D. Brown, attorney at law, 812 Shoshone
Street East, Twin Falls, Idaho 8330L.

DATED THIS //  day of November, 1998.

[ S—

HOBDEY & HOBDEY

N\

de
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CERTIFICATE OF SERVICE

I hereby certify that on the _17 day of November, 1998
I served a true and correct copy of the foregoing NOTICE OF SERVICE
by the method indicated below, and addressed to the following:

Patrick D. Brown
Attorney at Law

812 Shoshone Street East
Twin Falls, Idaho 83301

U. Ss. Mail

Hand Delivered
Overnight Mail
Telecopy (FAX)

‘\:ﬂ

Craig D./Hobdey /

MICROFILMED
NOV 1 2 1999
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Craig D. Hobdey

HOBDEY & HOBDEY

Attorneys at Law

125 5th Avenue West

P.0O. Box 176

Gooding, Idaho 83330-0176
208-934-4429

Attorneys for Protestants.

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297

F. F. and G. C. GUNNING,

Applicants, SUPPLEMENTAL ANSWERS TO

)
)
)
)
)
)
)
)
) , '
CITY OF WENDELL, WENDELL \ APPLICANTS' INTERROGATORIES
)
)
)
)
)
)
)

RECREATION DISTRICT, JOHN &
VERLA HALL, NOEL BRIGGS, and
FRANK ROST, JR.,

AND REQUESTS FOR PRODUCTION
TO CITY OF WENDELL

PROTESTANTS.

COMES NOW, THE Protestant, CITY OF WENDELL, by and through
its attorney, Craig D. Hobdey of the firm Hobdey & Hobdey, and
hereby supplements Protestant's answers to interrogatories as
follows:

INTERROGATORY NO. 5: Who may you call as a witness before

the hearing officer on this proposed transfer, and if any such
witness purports to be an expert, what are all of the opinins
he or she may testify about.

ANSWER: Protestant may call Judy Daubner, Gooding County
Planning and Zoning Administrator. Ms. Daubner will testify as to

the findings of the Planning and Zoning Commission regarding

MICROFILMED
NOV 12 1999



the Hillcrest Dairy (Gunning) request for citing permit.

If necessary, the Protestant will call Philip A. Brown,
Gooding County Prosecuting Attorney, to testify as to the
County's present legal position regarding the validity of the
Zoning Ordinance.

INTERROGATORY NO. 7: what documents or other exhibits may

you attempt to use at hearing on this proposed transfer (please
identify each by what it shows, when and who made it, and where
it came from).
AND
REQUEST FOR PRODUCTION NO. 1: Please produce a true copy

of any document or other exhibit you may attempt to use at any
hearing on this proposed transfer.

ANSWER: Findings of Fact and Conclusions Before the Gooding
County Planning and Zoning Commissiocn (six pages dated 3/26/98
and signed by Bob Bolte), a copy is enclosed.

DATED THIS {Z day of November, 1998.

HOBDEY & HOBDEY

Ny

Craig Y. Hobdey ”
Attorney for Protestant,
City of Wendell, Idaho

Mi
SUPPLEMENTAL ANSWERS TO APPLICANTS' c"*OFILMED
FIRST SET OF INTERROGATORIES -2- NOV 9 1999



FINDINGS OF FACT AND CONCLUSIONS
BEFORE THE GOODING COUNTY
PLANNING AND ZONING COMMISSION

ADMINISTRATIVE APPEAL — Hillcrest Dairy, P.O. Box 821, wendell, 1D 83355,
on a property located n Sec. 34, T.7 5., R 15 EBM with an approximate address of
2950 S. 2100 E., Wendell, D 83355, ih a T-2 Zoning District. The Appeal is of the
Administrators decision to deny a CAFO Siting Permit Application since the facility is not
recognized by the Planning and Zoning Office to be an existing ‘Grandfathered” CAFO
due to the fact it was enlarged with no application or permits under Ordinance #60 in a

T-2 zoning district.

This matter having come before the Commission on November 19, 1997 and
again on February 25,1998, with Bob Bolte, Dr. Kieffer, and Henry Westendorf at the
first hearing and Bob Bolie, Dr. Kieffer, Henry Westendorf, Stacy Butler, and Mike
Goedhart present at the second hearing.

FINDINGS_ OF FACT

Having given due consideration to the application and evidence presented, the
Planning and Zoning Commission hereby makes the following findings of fact:

1) The existing land use in the area is presently residential, commercial and
agricultural.
2) The proper legal requirements for advertisement of the hearing have been

fulfilled as required by the laws of the State of Idaho. Advertisement has taken
place on the following dates: October 14, 1997, October 30, 1997, February 4,

1998.

3) Notice was posted on the property on October 15, 1997, November 3, 1997, and
on February 11, 1998.

4) Notice was mailed 1o property owners of residents within ¥z mile on October 14,
1997, October 30, 1997, and on February 6, 1998.

The Hillcrest Dairy, located in Section 34, T. 7 . R.15 EBM made application
containing a total of 80 acres. As of February 25, 1998, this would include, 3 tax
parcels by the records in the Gooding County Assessors Office. Tax Parcel 0002
is comprised of approximately 68.631 acres and is owned by F.F. & lrene
Gunning.  Tax Parcel 0337 is comprised of 10 acres and is owned by F.F. &
irene Gunning, Gail C. & Susan Gunning and contains the dairy equipment. Tax
Parcel 2174 is comprised of approximately 1 369 acres and is owned by Andrew

C. & Jessica C. Gunning.

g

6) The Hillcrest Dairy is located in a T-2 Zoning district.

Page 1 0f 6




10)

11)

12)

13)

The Hillcrest Dairy is located within the City of Wendell's Impact Area.

The Hillcrest Daity is approx. ¥z mile from the eastern boundary of the Wendell
City Limits and % mile from the Wendell High School property.

The first Wendeli City Impact Area was established under the City of Wendell's
Ordinance #277, March 25, 1976.

On June 13. 1991, the City of Wendell gave jurisdiction of the City Impact Area to
Gooding County, Ordinance #356.

On April 27, 1995 a new City Impact Agreement was adopted with Gooding
County, Ordinances #57 & 58. Jurisdiction of the Impact Area remains with

Gooding County.

The Gooding County Comprehensive Plan was adopted in 1975, revised in 1985,
and again in 1992.

Due to the following reasons, we find that this facility is a non-conforming use
and the location is not in compliance or conformance with the Comprehensive

Plan:

Under Article Four, Land Use of the Comprehensive Plan:

Section Three, Adriguitural, under Policy, ltem 1V, states: To adopt an Ordinance
that regulates the proximity of residential areas to confined animal feeding
operations (CAFQO's) and confined animal feeding operations (CAFO’s) 1o

residential areas.

Section  Four, Residential states in part that ...An area of impact and/or
transitional zoning district surrounds the incorporated cities in the county. These
areas shall provide space for future residential growth within the county. |t
further states that it shall be the intent of the Comprehensive Plan to protect
cities and residential zoning districts from encroachment by confined animal
feeding operations (CAFO's). Under Palicy it states that it shall be the policy of
Gooding County to protect incorporated cities and residential zoning districts
from encroachment by confined animal feeding operations (CAFO’s).

Section Five, Impact Areas states in part that, _rural county surrounding an
incorporated city which is affected by and allows for the future growth and
development of the city may be known as an area of city impact.

Section Six, Transitional, states in part, there is a need for a district which acts as
2 buffer between incompatible zoning districts or areas which are changing to
other uses. Residential zoning districts in the county shall be buffered by a
transitional zoning district. Itis :ntended that these areas act as a buffer between
cities and confined animal feeding operations (CAFO's). Agriculture except

confined animal feeding operations shall be alfowed.

MICROFILME
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AR

14) Moratoriums by the Gooding County Commissioners were placed from
November 14, 1991 thru June 11, 1992 for construction or enlargement of

CAFO's.

15) Gooding County records show that on October 5, 1993, Farm Credit Services
sent notice to the Administrator, requesting the dairy he approved for a CAFO
Grandfather Permit at 473 head of cows and 204 head of young stock, no permit

for a calf operation. This permit was for the dairy numbers only. in April, 1986

the dairy was accepted into the Dairy Termination Program and they had five
months to remove all animals and they could not milk on the facility for five years

or August of 1991

16) Gooding County records show that on October 20, 1993, CAFO Siting Permit 94-
016 was issued to Farm Credit Bank (Dairy West Assoc.) for 473 lactating cattle
and 204 calves. On the CAFO Siting Permit it states: Any increase in structures

or change in the location of structures must conform to the restrictions as
outlined in Sectien C, Article XVII of Zoning Ordinance #50 and again later the

same guidelines applied in Ordinance #60 which was a requirement to obtain a

Special Use Permit.

17) On July 27, 1994, District Judge J. William Hart declared Ordinance #50 void.

18) Gooding County Zoning Ordinance #60 was passed on August 31, 1995, and
was duly published as required by ldaho Code and Gooding County Qrdinances.
When notice is required to two hundred (200) or more property owners or
rasidents, in lieu of posted or mailed notification, three (3) notices in the official
newspaper or paper of general circulation is sufficient, provided that the third

notice appear ten (10) days prior to the public hearing.

19) There was testimony received from the Wendell City Mayor that in the Statement
of G.C. Gunning, he stated that no member of our family received any personal
notice of any change in the Ordinance which down-zoned the property from Agto

T-2. However, in documentation provided to the Gunnings' when they purchased

the property and in the information submitted by Mr. Williams, there were

documents in regard to the property being zoned T-2.

20} Gooding County records show on January 11, 1996, the Administrator received a
letter from Farm Credit Sarvices with a copy of Warranty Deed dated March 2,
1995 and a copy of CAFO Siting Permit dated October 20, 1993. This deed was

to F.F. Gunning and lrene Gunning and the dairy was not in operation at that

time.

21) At the time of the purchase of the property, the facility was not in operation.

22) On the Warranty Deed referenced above it states -— subject to any and all
casements, rights of way, of restrictions, zoning and building faws and

ordinances.

23) ihe Board of County Commissioners received a letter on May 1, 1996, from
Attorney Craig Hobdey, representing the City of Wendell, objecting to the

M/CR.OF




24)

25)

26)

27)

28)

29)

30)

31)

32)

remodel and reconstruction of the old Dairy West facility, giving the County 10
days to reply.

Per Gooding County records, on May 1, 1996 a letter was mailed from the
Administrator to F.F. Gunning and/or G.C. Gunning with copy to Phil Brown,
Harry DeHaan, City of Wendell and Craig Hobdey stating that Hillcrest Dairy had
removed the existing facility and they had no building permit, Special Use Permit
or new CAFO Siting Permit on file with the County and that they were not in
compliance with Gooding County Ordinance #60 and gave them notice to cease
& desist until they had all permits required.

Records show that no applications were ever made for a SUP or for a change or
enlargement to the CAFO.

May 14, 1996 a stop work order was issued stating that because "NO PERMITS
ISSUED” “You are hereby notified that no more work shall be done upon these
premises until the above violations are corrected. When corrections have been
made call 934-5958 for inspection.” Work on the facility continued.

May 28, 1996, letter from Harry DeHaan (Gunning Altorney) was sent to the
Administrator stating “first of all we have not ‘completely removed the CAFO
facility’. In fact if we had completely removed it, as per your fetter, it would be
impossible to ‘rebuild it" As you know, your office issued a grandfather permit
and as you are further fully aware, agricultural buildings do not require building
permits.” There was still nothing in the file showing that the Gunnings evef
applied for a SUP that was required for any change or enlargement in a T-2
Zoning District. 1t was later determined that a building permit was not necessary
for the barn and a lelter sent to Idaho Power on August 195, 1996, in that regard.

Ordinance #60, Article XVil, Permits, Section C (b) states in part that a CAFO in
existence at the time of enactment (in a transitional zone) shall be required to
have a Siting Permit. For a CAFO enlargement or change of operation a Special

Use Permit shall be required.

August 9, 1996, letter to the Gooding County Commissioners from Rob Willlams
representing ¥ .F. & lrene Gunning. This letter was in regard to a Building Permit
for the remodel of the barn. It was found that the remodel had started prior to
Gooding County requiring building permits on Barns (Jan. 1, 1996).

A Moratorium was placed by the Board of County Comimissioners for new
construction or enlargement of CAFO's from July 8, 1996 thru February 10, 1997.

October 11, 1996, the file shows a letter from Mr. Williams that his clients were
willing to sign and apply for an application for a Siting permit as an existing
CAFO operation. He also stated that it would be promptly completed and

returned.

October 28, 1996, a letter in the file shows an application was sent to Robert E.
Williams. No record in the file that the application was ever returned. Also,
stated in the letter was the fact that in the opinion of the Planning and Zoning
Administrator, that this would be a new siting per%’got a Grandfathered CAFO

Mo
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since the facility was not in operation at the time of enactment of Zoning
Ordinance #G0.

33) August 10, 1997, FF. & lrene Gunning and G.C. & Susan Gunning made
application for a Grandfathered CAFO under Ordinance #62 for 1050 milking and
dry cows and 200 heifers. It was returned in a format other than that on our
application form. (The information was typed up on a sheet of paper.) The line
providing for the lease information was left out. It was also noted that the water
permit submitted is in the name of Dairy West Associates. Since the application
was made there has been a parcel of tand split off of the original acreage to

Andrew Gunning.

34) August 26, 1997 the Administrator rejected the Existing CAFO Siting Permit
Application on the basis that the facility is not recognized by the Planning and
Zoning Office to be an existing "Grandfathered’ CAFO due to the fact it was
enlarge with no application or permits under Ordinance #60 in a T-2 zoning

district.

35) September 12, 1997 Robert . Williams sent a letter appealing the action of the
Administrator on behalf his client Hilicrest Dairy. The appeal was on the
following grounds: 1) Gooding County Ordinance No. 62 is unlawful & void. and
2) Gooding County Planning and Zoning Ordinance No. 60 is unlawful. To date,
neither of those statements were determined by a Judge.

36) A public hearing was set for October 29, 1997 to hear the Administrative Appeal
of the Hillcrest Dairy. That hearing was continued until November 19, 1997 at
which time the Planning and Zoning Commission upheld the Administrators

decision.

37) December 1, 1997, the file shows a letter from Robert E. Williams to the Board of
County Commissioners appealing the decision of the Planning and Zoning

Commission.

38) An Appeal Hearing was held with the County Commissioners on January 12,
1908, It was the findings of the Board of County Commissioners in the Matter of
the Hillcrest Dairy Appeal that the Planning & Zoning Findings of Fact are
inadequate and a further hearing is needed, therefor it was ordered that the
matter be remanded to the Planning and Zoning Commission for a further

hearing and Findings of Fact.

39) A Hearing was held on February 25, 1998, by the Planning and Zoning
Commission pursuant to the order of the County Commissioners. New testimony
was taken as well as the previous testimony considered.

40)  There was no information found in the file and there was testimony received to
the fact that the Hillcrest Dairy did not show a valid water permit for the number

of animals on the facility.

41) On the notarized Statement of G.C. Gunning, item 8 includes a summary of the
costs and expenses paid in a total amount of $298,038.69. This number
included the purchase %Istraw, hay and silage, which should not be considered a

CQOF
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capital expenditure. Also, these items were purchased well in advance of the
dairy operation beginning.

42) In the testimony received, there was no date established as to the exact date the
facility went into operation.

CONCLUSIONS
Based on the foregoing findings, the Commission concludes as follows:
The facility was not in operation at the time the property was purchased and

therefore would not be entitied to a registration as a grandfathered CAFO.

ORDER

The Planning and Zoning Commission, pursuant to the aforementioned, orders
that the application, as described in the petition, should be denied and to uphold the
decision of the Planning and Zoning Administrator.

Signed this 26th day of March, 1998

/] .. v
Ry L t,./’,,-‘ ke 1
B AT
Bob Bolte, Chairman ’
M/c
ROFI{M
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State of Idaxo

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 33720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

GOVERNOR
RECEIVED KARL J. DREHER
DIRECTOR
NOV 17 1998
Gepartment of Water Resourcas November 13, 1998
Touthom Beglon

RE: In the Matter of Application for Transfer No. 5197 in the name of F.F.
Gunning and G.C. Gunning

Dear Interested Parties:

| have enclosed a copy of the Notice of Rescheduled Hearing, which
changes the hearing date of the above referenced matter to December 10, -
1998, at 9:00 a.m. in Gooding.

If you have any questions concerning the enclosed document, please
contact me directly at (208)327-7933.

Sincerely,
- ™
e =, %‘fbrm [{ =

ULIE L. YARBROQUGH, Senior Secretary
Water Allocation Bureau

Enclosure

c: IDWR - Southern Region

MiC Hime

SMeED
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RECEivEnR

NOY 17 1895
OF THE STATE OF IDAHO Deparimant of waier rragoys

Southain Feglon e

BEFORE THE DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF APPLICATION FOR))

TRANSFER NO. 5197 IN THE NAME OF ) NOTICE OF RESCHEDULED
F.F GUNNING AND G.C. GUNNING ) HEARING
)

The department has scheduled the above captioned matter for hearing on
November 19, 1998 in Gooding, |daho.

On November 12, 1998, the applicant contacted the department seeking to have the
hearing rescheduled to allow for the completion of discovery. Protestants city of Wendell
and Frank Rost, Jr. agree to have the hearing rescheduled.

By service of this Revised Hearing Notice, the hearing scheduled for November 19,
1998 is VACATED and is RESCHEDULED as follows:

Date: December 10, 1998

Time: 9:00 a.m.

Place: Multi-Purpose Room
Gooding City Halfl
308 5th Avenue West
Gooding, ID

The hearing will be held in accordance with provisions of Chapters 2 and 17, Title
42, Chapter 52, Title 67, Idaho Code, and the adopted Rules of Procedure of the
department. A copy of the rules may be obtained from the departiment upon request. The
presiding officer at the hearing will be L. Glen Saxton.

if you plan to offer exhibits for the record, note that IDAPA Rule of Procedure
37.01.01606 requires that you provide a copy of exhibits to each party and to the presiding
officer.

The hearing will be conducted in a facility which meets the accessibility
requirements of the Americans with Disabilities Act. If you require special accommodations
in order to attend, participate in or understand the hearing, please advise the department
within (10) days prior to the hearing. Parties to the matter will have the opportunity to
respond and present information and argument on all issues involved.

Dated this [ 2 ~day of 1998,
L. GLEN SAXTON V4
Hearing Officer
Bois

Y0¥ 12 1999



CERTIFICATE OF SERVICE

| DO HEREBY CERTIFY that on this /3£ day of November, 1998, the above and
foregoing document was served upon the foilowing by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

F F Gunning

G C Gunning

PO Box 821
Wendell (D 83355

Mayor Gwen Rost
City of Wendell
PO Box 208
Wendell 1D 83355

Dale Bitterli

President Wendeli Rec Dist
PO Box 217

Wendell {D 83355

Noel Briggs
2050 E 3000 S
Wendell ID 83355

Patrick D Brown

PARKER WARR AND BROWN
812 Shoshone StE

Twin Falls ID 83301

Craig D Hobdey Esq
PO Box 176
Gooding 1D 83330

John and Verla Hall
1988 E 2800 S
Wendel! ID 83355

Frank Rost Jr
B804 6th Ave E
‘Wendell ID 83355

JULIE L. YARBROWGH 0
enior Secretary, Water Allocation Bureau

ORDER - Pg 2



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037 .

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

November 13, 1998

ATTENTION: Carmen cor Kathy
GOODING CITY HALL

308 5TH AVENUE WEST

GOODING ID 83330

Dear Ladies:

This is a follow-up to confirm the reservation of the
Multi-purpose Room for a meeting to be—held by this

office on Thursday-December 10 from onq/a.m. - 5:00
p.m. and on Friday-December 11 from 8:00 a.m. = 12:00
p.m.

If you have any questions please feel free to contact me.
or Allen Merritt, Southern Regional Office Manager.

Thank you very much for your assistance in this matter.

Very truly yours,

Mary Baldwin
Senlor Secretary

e,
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 5197 IN THE NAME OF ) NOTICE OF RESCHEDULED
F.F GUNNING AND G.C. GUNNING ) HEARING

)

The department has scheduled the above captioned matter for hearing on
November 19, 1998 in Gooding, ldaho.

On November 12, 1998, the applicant contacted the department seeking to have the
hearing rescheduled to allow for the completion of discovery. Protestants city of Wendell
and Frank Rost, Jr. agree to have the hearing rescheduled.

By service of this Revised Hearing Notice, the hearing scheduled for November 19,
1998 is VACATED and is RESCHEDULED as foliows:

Date: December 10, 1998

Time: 9:00 a.m.

Place: Multi-Purpose Room
Gooding City Hall
308 5th Avenue West
Gooding, ID

The hearing will be held in accordance with provisions of Chapters 2 and 17, Title
42, Chapter 52, Title 67, Idaho Code, and the adopted Rules of Procedure of the
department. A copy of the rules may be obtained from the department upon request. The
presiding officer at the hearing will be L. Glen Saxton.

If you plan to offer exhibits for the record, note that IDAPA Rule of Procedure
37.01.01606 requires that you provide a copy of exhibits to each party and to the presiding
officer.

The hearing will be conducted in a facility which meets the accessibility
requirements of the Americans with Disabilities Act. If you require special accommodations
in order to attend, participate in or understand the hearing, please advise the department
within (10) days prior to the hearing. Parties to the matter will have the opportunity to
respond and present information and argument on all issues involved.

A
Datedthis [ 2 —day of 1998,
B A= v
¢ »...L GLEN SAXTON /

" Hearing Officer
“¥

EEER B 4
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CERTIFICATE QF SERVICE

| DO HEREBY CERTIFY that on this /3¢ day of November, 1998, the above and
foregoing document was served upon the following by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

F F Gunning

G C Gunning

PO Box 821
Wendell ID 83355

Mayor Gwen Rost
City of Wendell
PO Box 208
Wendell ID 83355

Dale Bitterli

President Wendell Rec Dist
PO Box 217

Wendell ID 83355

Noel Briggs
2050 E 3000 S
Wendell ID 83355

Patrick D Brown

PARKER WARR AND BROWN
812 Shoshone St E

Twin Falls ID 83301

Craig D Hobdey Esq
PO Box 176
Gooding ID 83330

John and Verla Hall
1988 E 2800 S
Wendell {D 83355

Frank Rost Jr
604 6th Ave E
Wendell 1D 83355

Yboe D (far o r/L /
JULIE L. YARBROUGH
enior Secretary, Water Allocation Bureau

ORDER - Pg 2
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PARKER WARR BRO™ PAGE

PARKER, WARR & BROWN, Lrp

PENELOPE PARKER
JEFFREY A. WARR
PATRICK D. BROWN

ATTORNWEYS AT LAW

812 shoshone Street East
Twin Fallg, Idaho 83301
phone (208) 735-8812

facsimile (208} 735-8820
FACSIMILE TRANSMITTAL SHEET
TO: FROM:
Glen Saxton Parick D. Brown
COMPANY: DATE:
IDWR November 12, 1998
FAX NUMBER- TOITAL NO. OF PAGES INCLUDING COVER:
(208)327-7866 4
PHONE NUMBER: SENDER’S REFERENCE NUMBER
(208)327-79C0 102-001
RE: YOUR REFERENCE ~UMBER;

Application for Transfer No. 5197

O urRGENT L] FOR REVIEW O} oLEASE COMMENT [ PLEASE REPLY EJ PLEASE RECYCLE

MOTES/COMMENTS:

al
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PARKER, WARR & BROWN, LLp

ATTORNEYS AT LAW

PENELOPE PARKER #12 Shoshone Stregt East
JEFFREY A. WARR Twin Fails, Idahe 83301
PATRICK D, BROWN phone (208) 735-8812

facsimile (208) 735-8820
Novembar 12, 1998

SENT VIA FACSIMILE

tdaho Department of Water Resources
Glen Saxton

1301 North Orchard

Boise, 1D 83706

RE- Gail Gunning, Transfer Application No. 5187
Qur File No. 102-001

Dear Mr, Saxion:

Attached is a list of the parties to the Hillcrest Dairy transfer proceedings.
As indicated, | have been able to contact three who have no objection to
changing the hearing date to December 9th or 10th. The other two | have been
unable to obtain a response fram either by mail or by phone. As indicated, | have
attempted to contact Mr. Bitterli and Mr. Briggs not only about rescheduling but
hecause their discovery responses are several weeks overdue.

Not only do | request rescheduling in order to accommodate schedules but
also in order to obtain responses from those two whom | have asked to identify
wells which they contend are threatened in terms of quantity and quality by the
transfer. | have attempted to search IDWR records to identify which rights they
own or may contend are contaminated, but have been unsuccessful.
Consequently, | can not have Dr. Brockway perform an analysis and prepare for
the hearing scheduled on November 19 unless and until those wells are
identified.

Far all the above reasons, | respectfully ask that you change the hearing
date from November 19 to December 9 or 10 in order to accommodate
everyone’s schedule and in order to allow us to prepare our case as consisgtent
with the discovery orders entered to date.

nLCET LR

MON 17 i
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Thank you for your attention this matter and 1 look forward to hearing from

you.
Sincarely,
PARKER, WARR & BROWN, LLP
<
Patrick D. Brown
PDB/IIm
cc:  client

Gwen Rost Mayor, City of Wendell

Dale Bitterli, President, Wendell Recreation District
John & Verla Hall

MNoel Briggs

Frank Rost Jr.

a3
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The following parties have no objections to changing the hearing daie to
December 9 or December 10

Gwen Rost Mayor

City of Wendel}

P. O. Box 208

Wendell, ID 83355

REPRESENTED BY: Craig Hobdey

John & Veria Hall
41988 East 2800 South
Wendell, ID 83355

Frank Rost .Jr.
604 6™ Ave. East
Wendell, ID 83355

Attempts have been made to attempt the following parties since Monday,
November 9 to obtain discovery responses and reschedule hearing. As of this
time, no discovery responses have been received or return phone calls.

Dale Bitterli, President
Wendell Recraation District
P. Q. Box 217

Wendell, ID 83355

Noel Briggs
2050 East 3000 South
Wendell, ID 83355

R
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STATE OF IDAHQ

~  TPARTMENT OF WATER RESOURCES
~rzd] Fillmore Street, Suite 200
Twin Falls, Idaho 83301-3380

ADDRESS SERVICE REQUESTED Jfb
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Is your RETURN ADDRESS completed on the reverse side?

SENDER: . .

* Complete items 1 andfor 2 tor additional services. | also wish to receive the

¢ Complete items 3, and 4a & b. following services (for an extra

* Print your name and address on the reverse of this form so that we can fee):

retumn this card to you. )

« Attach this form to the front uf tha mailpiece, or on the back if space 1. [0 Addressee’s Address

does not parmit.

* Write "'Return Receipt Requested’’ on the mailpiece balow the articie number.| : .

* The Return Receipt will show to whom the article was delivered and the date 2. D Restricted Delivery

delivered. Consult postmaster for fee.
A -~

3. Article Addressed to: 7‘#‘ 4 97 4a. Article Number /?
O 3
"”Lﬁ?ﬂ - 4b. Service Type

F F GUNNING & wf'-[ub [] Registered O nsured
G C GUNNING o v “M&ceritied O cop
PO BOX 821 v i 19 O Express Mail [ Return Receipt for
WENDELL ID 83355 997 Date of Delivery

5. Signature (Addressee) 8. Addressee’s Address (Only if requested
and fee is paid)

6. Signature (Agent}

PS Form 3811, December 1991  #US.GPC: 103—382T14  DOMESTIC RETURN RECEIPT

Thank you for using Return Recseipt Service.



PARKER, WARR & BROWN, LLp

ATTORNEYS AT LAW

PENELOPE PARKER RECEIVE D 812 Shoshone Street East
JEFFREY A. WARR Twin Falls, tdaho 83301

PATRICK D. BROWN P ohone (208) 735-8812
OcT 1% i facsimile (208) 735-8820

Departmart of Welor 20788 October 14, 1998
Southam Re; o0

Idaho Department of Water Resources
1341 Fillmore, Suite 200
Twin Falls, ID 83303-3380

RE: Gail Gunning, Transfer Application No. 5197
Our File No. 102-001

Dear Sir or Madam:

Enclosed for filing in the above-entitied application are Notices of Service

of Discovery.

Sincerely,

PARKER, WARR & BROWN, LLP

Yo ) . -
By: TS%_JLO\LIL il
LeAnn McMillan, Legal Assistant

/lm
Encl.

. Fe
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO
RECEIVED

GCT 151333

Department of Water Resources

IN THE MATTER OF APPLICATION
j Southern Region

FOR TRANSFER NO. 5267 p 7,)&

//,qu

F.F. and G.C. GUNNING,
NOTICE OF SERVICE
Applicants, OF DISCOVERY
CITY OF WENDELL, WENDELL REC-
REATION DISTRICT, JOHN & VERLA
HALL, NOEL BRIGGS, and FRANK
ROST, Jr.,
Protestants.

TO: The Protestant Noel Briggs and your attorneys of record:

NOTICE IS HEREBY GIVEN that Applicants’ Interrogatories and Requests
for Production was served upon the parties by mailing a true and correct copy thereof to
the following offices on the day of October, 1998, at the following address:

Noel Briggs
2050 East 3000 South
Wendell, ID 83355

LAl

MoY 17 1999
NOTICE OF SERVICE OF DISCOVERY -1



N, N
Dated this 7ﬁ aay of October, 1998.

PARKER WARR & BROWN, LLP

Qay_/mmyd ny et

Pq( ik B@vn

Attorneys for Applicants

CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of ldaho, with offices at
812 Shoshone St. East, Twin Falls, idaho 83301, and one of the attorneys for the
applicants in this matter, certifies that on the _/_‘Z%éy of October, 1998, he served a

true and correct copy of the foregoing document by the method indicated below, and

addressed to the following:

Gwen Rost, Mayor
City of Wendell
P. O. Box 208.
Wendell, ID 83355

Craig D. Hobdey, Esq.
P. 0. Box 176
Gooding, ID 83330

Dale Bitterli, President
Wendell Recreation District
P. 0. Box 217

Wendell, ID 83355

John & Verla Hall

1988 East 2800 South
Wendell, ID 83355

N

NOTICE OF SERVICE OF DISCOVERY 2 -

_L/U.s. Mail
___Hand Delivered
____ Overnight Mail
___ Telecopy (Fax)

_¢ U.S. Mail
____Hand Delivered
___ Overnight Mail
___ Telecopy (Fax)

Y U.s. Mall
____Hand Delivered
____Overnight Mail
____Telecopy (Fax)

_U.S. Mail
____Hand Delivered
____ Overnight Mail
___ Telecopy (Fax)

8oV : ; 'it‘luj



Noel Briggs _\_/US Mail

2050 East 3000 South ____Hand Delivered
Wendell, ID 83355 ____Overnight Mail
____Telecopy (Fax)
Frank Rost, Jr. __{U.S. Mail
604 6" Avenue East ___ Hand Delivered
Wendell, ID 83355 +er_ Overnight Mail
a Y Telecopy (Fax
L y (Fax)

P

8OV D7 198

NOTICE OF SERVICE OF DISCOVERY -3



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

RECEIVED
N THE MA o c OCT 151998
HE MATTER OF APPLICATION )
FOR TRANSFER NO. 5297 . . ) e gt
s197 - )
)
F.F. and G.C. GUNNING, )
) NOTICE OF SERVICE
Applicants, ) OF DISCOVERY
)
CITY OF WENDELL, WENDELL REC- )
REATION DISTRICT, JOHN & VERLA )
HALL, NOEL BRIGGS, and FRANK )
ROST, Jr., )
Protestants. }
)
TO: The Protestant Wendell Recreation District and your attorneys of
record:

NOTICE IS HEREBY GIVEN that Applicants’ Interrogatories and Requests
for Production was served upon the parties by mailing a true and correct copy thereof to
the following offices on the _/_"/_[/Jay of October, 1998, at the following address:

Dale Bitterli, President

Wendell Recreation District

P. 0. Box 217
Wendell, ID 83355

MOET S LMED

N0y 141999

NOTICE OF SERVICE OF DISCOVERY -1



Dated this / f‘”/éay of October, 1998.

PARKER, WARR & BROWN, LLP

5‘2{/@ A L. o

Pa ek(DLB
Atftorneys forA pllcants

CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at
812 Shoshone St. East, Twin Falls, Idaho 83301, and one of the attorneys for the
applicants in this matter, certifies that on the _t(_ day of October, 1998, he served a
true and cor.rect copy of the foregoing document by the method indicated below, and

addressed to the following:

Gwen Rost, Mayor Vv U.S. Mail
City of Wendell ____Hand Delivered
P. O. Box 208. ____Overnight Mail
Wendell, ID 83355 ____Telecopy (Fax)
Craig D. Hobdey, Esq. v U.S. Mail
P. 0. Box 176 ____Hand Delivered
Gooding, ID 83330 ____ Overnight Mail
___Telecopy (Fax)
Dale Bitterli, President _»U.S. Mail
Wendell Recreation District ____Hand Delivered
P. O.Box 217 ____Overnight Mail
Wendell, ID 83355 ____Telecopy (Fax)
John & Verla Hall V U.S. Mail
1988 East 2800 South ____Hand Delivered
Wendell, ID 83355 Overnlght Mail
___Telecopy (Fax)

NOTICE OF SERVICE BF DISCOVERY -2
ROV 7 aug



Noel Briggs
2050 East 3000 South
Wendell, ID 83355

Frank Rost, Jr.
604 6 Avenue East
Wendell, ID 83355

_"U.S. Mail
____Hand Delivered
___Overnight Mail
____Telecopy (Fax)

U.S. Mail
___Hand Delivered
___Overnight Mail
____Telecopy (Fax)

NOTICE OF SERVICE OF DISCOVERY -3



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
RECEIVED

OCT TV

Depncim =m0 T

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5287 ¢ ; #~

s

)
)
)
F.F. and G.C. GUNNING, )

) NOTICE OF SERVICE
Applicants, ) OF DISCOVERY
)
)
)
)
)
)
)

CITY OF WENDELL, WENDELL REC-
REATION DISTRICT, JOHN & VERLA
HALL, NOEL BRIGGS, and FRANK
ROST, Jr.,
Protestants.

TO: The Protestant Frank Rost, Jr. and your attorneys of record:
NOTICE IS HEREBY GIVEN that Applicants’ Interrogatories and Requests
for Production was served upon the parties by mailing a true and correct copy thereof to
. W/ .
the following offices on the day of October, 1998, at the following address:
Noel Briggs

2050 East 3000 South
Wendell, ID 83355

£l - vt ‘:ql\“"f\
?‘J.ic,"i‘:‘x i hAED

NGY 14 1999
NOTICE OF SERVICE OF DISCOVERY -1



4 V/\“
Dated this W day of October, 1998.

PARKER, WARR & BROWN, LLP

By: ‘.
Pdifi CW Bﬂ)wn é’}

Attorneys for Applicants

CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at
812 Shoshone St. East, Twin Falls, Idaho 83301, and one of the attorneys for the
applicants in this matter, certifies that on the _ii day of October, 1998, he served a

true and correct copy of the foregoing document by the method indicated below, and

addressed to the following:

Gwen Rost, Mayor _‘{U.s. Mail
City of Wendell ____Hand Delivered
P. O. Box 208. ____Overnight Mail
Wendell, ID 83355 ___Telecopy (Fax)
Craig D. Hobdey, Esq. V U.S. Mail
P. O.Box 176 ____Hand Delivered
Gooding, ID 83330 ____ Overnight Mail
____ Telecopy (Fax)
Dale Bitterli, President _'_‘_/U.S. Mail
Wendell Recreation District ____Hand Delivered
P. O.Box 217 ____Overnight Mail
Wendell, ID 83355 ____Telecopy (Fax)
John & Verla Hall vV U.S. Mail
1988 East 2800 South ____Hand Delivered
Wendell, ID 83355 ____Overnight Mall
___ Telecopy (Fax)
NOTICE OF SERVICE OF DISCOVERY -2 pCT R

MOV 17 1999



Noel Briggs _"{U.S. Mail

2050 East 3000 South ____Hand Delivered

Wendell, ID 83355 ____Overnight Mail
____Telecopy (Fax)

Frank Rost, Jr. ./ U.s. Mai

604 6" Avenue East Hand Delivered

~_ Overnight Mail

Wendell, ID 83359 L
Telecopy (Fax)

NGO

NGV 17

NOTICE OF SERVICE OF DISCOVERY -3



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

RECEIVED
OCT 151828

Department of Water Finsources
Southem Regich

IN THE MATTER OF APPLICATION
FOR TRANSFER NO.?QT L A

i

F.F. and G.C. GUNNING,
NOTICE OF SERVICE
Applicants, OF DISCOVERY
CITY OF WENDELL, WENDELL REC-
REATION DISTRICT, JOHN & VERLA
HALL, NOEL BRIGGS, and FRANK
ROST, Jr.,
Protestants.

TO: The Protestant City of Wendell and your attorneys of record:

NOTICE IS HEREBY GIVEN that Applicants’ Interrogatories and Requests
for Production was served upon the parties by mailing a true and correct copy thereof to
the following offices on the )¥ "~ day of October, 1998, at the following address:

Gwen Rost, Mayor
City of Wendell

P. O. Box 208
Wendell, ID 83355

Craig D. Hobdey, Esq.

P. 0. Box 176
Gooding, ID 83330

M alcEa WS V=TS
NGY 17 1989
NOTICE OF SERVICE OF DISCOVERY - 1



Dated this ZL/ dAday of October, 1998.

PARKER, WARR & BROWN, LLP

é DM (Lde g

Patprék(B(’Br

Attorneys for phcants

CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at
812 Shoshone St. East, Twin Falls, Idaho 83301, and one of the atiorneys for the
applicants in this matter, certifies that on the ﬂ_ day of October, 1998, he served a
true and correct copy of the foregoing document by the method indicated below, and

addressed to the following:

Gwen Rost, Mayor _Z U.S. Mail
City of Wendell ____Hand Delivered
P. O. Box 208. ____ Overnight Mail
Wendell, ID 83355 ____Telecopy (Fax)
Craig D. Hobdey, Esq. __l/_ U.S. Mail
P.O.Box 176 ____Hand Delivered
Gooding, ID 83330 ____Overnight Mail
____Telecopy (Fax)
Dale Bitterli, President U8, Mail
Wendell Recreation District ____Hand Delivered
P. 0. Box 217 ____Overnight Mail
Wendell, ID 83355 ___ Telecopy (Fax)
John & Verla Hall 2V U.S. Mail
1988 East 2800 South ____Hand Delivered
Wendell, ID 83355 ___Overnight Mail
____Telecopy (Fax)

NOTICE OF SERVICE OF DISCOVERY -2 WG e

NOV i 2 Z 1995



Noel Briggs __U.S. Mail

2050 East 3000 South ___Hand Delivered

Wendell, ID 83355 ___Overnight Mall
____Telecopy (Fax)

Frank Rost, Jr. _‘{U.S. Mail

604 6™ Avenue East ___Hand Delivered

____Overnight Mail

Wendell, ID 83355
____Telecopy (Fax)

triciD. Bdwn

NOTICE OF SERVICE OF DISCOVERY -3 N TaR R WOt

Lo b 4o



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

RECEIVED
IN THE MATTER OF APPLICATION OCT 151933
FOR TRANSFER NO. 5297 =/ 27 Department of Water Resources
' j& Southsm Reglon
F F. and G.C. GUNNING,
NOTICE OF SERVICE

Applicants, OF DISCOVERY
CITY OF WENDELL, WENDELL REC-
REATION DISTRICT, JOHN & VERLA
HALL, NOEL BRIGGS, and FRANK
ROST, Jr.,

Protestants.

TO: The Protestant John and Verla Hall and your attorneys of record:

NOTICE 1S HEREBY GIVEN that Applicants’ Interrogatories and Requests
for Production was served upon the parties by mailing a true and correct copy thereof to
the following offices on the _)i_ Vgay of October, 1998, at the following address:

John and Verla Hall

1988 East 2800 South
Wendell, ID 83355

prenAE MED

Moy 17 WA
NOTICE OF SERVICE OF DISCOVERY - 1



Dated this ﬁf/\day of October, 1998.

PARKER, WARR & BROWN, LLP

C; Qﬁ%ﬂ ki g

Patrj
Attorneys for Applicants

CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at
812 Shoshone St. East, Twin Falis, idaho 83301, and one of the attorneys for the
applicants in this matter, certifies that on the ﬁ(//dbay of October, 1998, he served a
true and correct copy of the foregoing document by the method indicated below, and

addressed to the following:

Gwen Rost, Mayor _"_/__ U.S. Mail
City of Wendell ___Hand Delivered
P. O. Box 208. ___Overnight Mail
Wendell, ID 83355 ____Telecopy (Fax)
Craig D. Hobdey, Esq. _/ U.S. Mail
P. 0. Box 176 ____Hand Delivered
Gooding, ID 83330 ___ Overnight Mail
____Telecopy (Fax)
Dale Bitterli, President ./ U.S. Mail
Wendell Recreation District ____Hand Delivered
P. O. Box 217 ___ Overnight Mail
Wendell, ID 83355 ___Telecopy (Fax)
John & Veria Hall __/ U.S. Mail
1988 East 2800 South ____Hand Delivered
Wendell, ID 83355 ____Overnight Mail
___ Telecopy (Fax)
NOTICE OF SERVICE OF DISCOVERY -2 AP MED

HOY 12 1999



Noel Briggs _LU.S. Mail

2050 East 3000 South ___Hand Delivered

Wendell, ID 83355 ___Overnight Mail
____ Telecopy (Fax)

Frank Rost, Jr. A8, Mail

604 6" Avenue East Hand Delivered

~_ Overnight Mail

Wendell, ID 83355 - .
Telecopy (Fax)

NOTICE OF SERVICE OF DISCOVERY -3



BEFORE THE DEPARTMENT OF WATER RESOURCES

# RECEIVED
OF THE STATE OF IDAHO
SEP 15 1998
D
IN THE MATTER OF APPLICATION e Sotem g

)

FOR TRANSEER NO. 5197 IN THE )

NAME OF F.F. GUNNINGAND G.C. ) ORDER

GUNNING ) AUTHORIZING DISCOVERY
)

On September 10, 1998, the department conducted a conference at the Gooding
City Hall in Gooding, Idaho, in connection with the above captioned matter. All parties
attended the conference and requested the department to issue an order authorizing
discovery.

The department hereby authorizes the parties to engage in discovery commencing
with the date of this order. The parties shall complete discovery seven (7) days prior to the
date of the hearing in this matter which has been tentatively scheduled on November 19,
1998. Discovery shall be conducted pursuant to IDAPA Rules 37.01.01520-532 (Rules of
Procedure 520 through 532). The parties are directed to answer or otherwise respond to
discovery in accordance with the department's Rules of Procedure and the Idaho Rules of
Civil Procedure, as appropriate.

In accordance with Rule 520, the scope of discovery shall be governed by Rule
26(b) of the Idaho Rules of Civil Procedure, unless otherwise provided by statute, rule or
order of the Director.

Dated this / + % _g'-ﬁj':*"(l“‘f 1998.
A /Jé..agwu

L. GLEN SAXTON
Hearing Officer

MICROFILMED

NOV 12 1999



CERTIFICATE OF MAILING

I hereby certify that on the 14th day of September, 1998 a true and correct copy of the foregoing
Notice of Pre-hearing Conference was mailed by regular U.S. Mail with all required charges prepaid

to the parties listed

m{@gkm&x

F F GUNNING &

GC GUNNING

P O BOX 821
WENDELL ID 83355

GWEN ROST MAYOR
CITY OF WENDELL

P O BOX 208
WENDELL ID 83355

DALE BITTERLI PRESIDENT
WENDELL RECREATION DISTRICT
P O BOX 217

WENDELL ID 83355

NOEL BRIGGS
2050 E 3000 S
WENDELL ID 83355

PATRICK D BROWN ESQ
PARKER WARR & BROWN
812 SHOSHONE STREET EAST
TWIN FALLS ID 83301

GRAIG D HOBDEY ESQ
P OBOX 176
GOODING ID 83330

JOHN & VERLA HALL
1988 E 2800 S
WENDELL ID 83355

FRANK ROST JR
604 6TH AVE EAST
WENDELL ID 83355

ER D~

MOV 12 1955
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297
NOTICE OF HEARING

F.F. and G.C. GUNNING,
Applicants

City of Wendell, Wendell Rec-
reation District, John & Verla
Hall, Noel Briggs, and

Frank Rost, Jr.,

SOURCE: groundwater

Protestants COUNTY: Gooding

On April 3, 1997 F.F. and G.C. Gunning, applicants, filed with the
Department of Water Resources an application to transfer the public
waters of the State of Idaho. The Department has received protests
against the approval of said application from the above captioned
protestants. The conference held by the department on September
10, 1998 did not resolve the matter of protest.

The Department has scheduled the matter for hearing on Thursday-
November 19, 1998 at 9:00 a.m. in the Multi-Purpose Room of the
Gooding, Idaho City Hall located at 308 S5th Avenue West.

The hearing will be held in accordance with provisions of Chapters
2 and 17, Title 42 and Chapter 52, Title 67, Idaho Code and the
adopted Rules of Procedure of the department. A copy of the rules
may be obtained from the department upon request. The presiding
officer at the hearing will be L. Glen Baxton.

If you plan to offer exhibits for the record, note that IDAPA Rule
of Procedure 27.01.01606 requires that you provide a copy of
exhibits to each party and to the presiding officer.

IT IS FURTHER NOTED, in accordance with IDAPA Rule of Procedure
37.01.01606, all parties have agreed to exchange witness lists and
copies of documents that may be offered as exhibits to each party
and to the presiding officer on or before November 9, 1998.

The hearing will be conducted in a facility which meets the
accessibility requirements of the Americans With Disabilities Act.
If you require special accommodations in order to attend,
participate in or understand the hearing, please advise the
department within ten (10) days prior to the hearing.

All parties to the matter will have the opportunity to respond and
present information and argument on all issues involved.

Dated this 14th day of September, 19 8// X nkahe

bl b rm

MOV 1 2 1995

Allén D. Merritt, P.E.
Southern Region Manager



CERTIFICATE OF MAILING

I hereby certify that on the 14th day of September, 1998 a true and
correct copy of the foregoing Notice of Hearing was forwarded with
all required charges prepared, by the method(s) indicated below, to

the parties listed:

F F GUNNING &

G C GUNNING

PO BOX 821
WENDELL ID 83355

PATRICK D BROWN ESQ
PARKER WARR & BROWN
812 SHOSHONE STREET EAST
TWIN FALLS ID 83301

GWEN ROST MAYOR
CITY OF WENDELL
PO BOX 208

WENDELL ID 83355

CRAIG D HOBDEY ESQ
PO BOX 176

GOODING ID 83330

DALE BITTERLI PRESIDENT
WENDELL RECREATION DISTRICT
PO BOX 217

WENDELL ID 83355

JOHN & VERLA HALL
1988 E 2800 S
WENDELL ID 83355

NOEL BRIGGS
2050 E 3000 S
WENDELL ID 83355

FRANK ROST JR
604 6TH AVE EAST
WENDELL ID 83355

Secretary
Hand delivered
U.S. Mail-Regular
U.S. Mail-Certified
Fax
Hand delivered
U.S. Mail-Regular
U.S. Majl-Certified
Fax
Hand delivered
U.8. Mail-Regular
U.8. Mail-Certified
Fax
Hand delivered
U.S. Mail-Regular
U.S. Mail-Certified
Fax
Hand delivered
U.S. Mail-Regular
U.S. Mail-Certified
Fax
Hand delivered
U.S. Mail-Regqular
U.8. Mail-Certified
Fax
Hand delivered
U.S. Mail-Regular
U.8. Mail-Certified
Fax
Hand delivered
U.S. Mail-Regular
U.8. Mail-Certified
Fax

MiCzo
N3V ¢ 2 9y

“od
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§§'EWT1:

= Complete items 1 and/or 2 for additional services.

+ Complete items 3, and 4a & b.
§ + Print your name and address on the reverse of this form so that we cen

ratumn this card to you.
E « Attach this form to the front of the mailpiece, or on the back if space
does not parmit.
* Write "“Return Receipt Requested’” on the mailpiece balow the article number.
* The Returmn Recaipt will show to whom the article wes delivered and the date
£ dalivered.

| also wish to receive the
following services (for an extra
fee):

1. [J Addressee’s Address

2. [ Restricted Delivery
Consult postmaster for fee.

]
2
]
B
s
3 3. Articie Addressed to: 7- #.5-/ 73’ 4a, Article Number /f07 €
1 . : — _2
U ) TN 4b. Service Type ]
E JOHN & VERLA HAL@C e i ht [ Registared J Insured &
o 1988 E 2800 S , "<l W ceritiea  [Jcop £
% WENDELL ID 833&@@7 i 7 {1 Express Mail (] Return Receipt for E
& i fggg Merchandise =
g 7. Date of Delivery :
E SEP 17 1308 g
Z 5 Signature {Addresses) 8. Addressee’s Address {Only if requested
E and fee is paid) s
E:" 6. Signa (Agent) |'E
§7¢ %;gﬁz :é %
o PS Form « December 1 #U.8. GPO: 1903352714  DOMESTIC RETURN RECEIPT

e
$ SENDER:
' * Complete items 1 and/or 2 for additional services.

* Complets items 3, and 4a & b. .
§ ¢ Print your name and address on the reverse of this form so that we ca
>
e

return this card to you.

» Attach this form to the front of the mailpiece, or on the back if space
does not permit.

» Write ''Return Receipt Requested’’ en the mallpiece below the article number |
* The Return Aecelpt will show t¢ whom the article was delivered and the date
delivered.

| also wish to receive the
following services (for an extra
feal:

1. O Addressee’s Addrass

2. [J Restricted Delivery
Consult postmaster for fee.

3. Article Addressed to: 7-# 5‘/ ’7

4a. Articte Number / PJ f

FRANK ROST JR .. = 2i[4b. Service Type
v ™ =L T [ Registered

604 6TH AVE EAST..L v
WENDELL ID 83355

B Certif

@C’\E 1 1 ’\‘3‘335 Express Mail

O Insured

ied O cop

[] Return Receipt for
erchandise

5. S'gture {Addresse% ﬂd_,

" tuwih Kos

[

{ S A
8. |Addredsee’s Address {Only if requested
and fee is paid) c
: 2

-

PS Form 38171, Decembar 1991  #U$. GPO: 1993—352-714

Is your RETURN ADDRESS completed on the
N

DOMESTIC RETURN RECEIPT

~

-] SENDER:

% * Complete items 1 and/or 2 for additional services.
* Complete items 3, and 4a & b.

E * Print your name and address on the raverse of this form so that we can
return this card to you.

E » Attach this form to the front of the mailpiece, or an the back if space
does not permit,
» Write *’Return Receipt Raquested’’ on the mailpiece balow the article number.
* The Return Receipt will show to whom the article was delivered and the date

| also wish to receive the
following services (for an extra
foe):

1. O Addressee’s Address

2. [ Restricted Delivery
Consult postmaster for fee.

ialivered. T#S/ ? 7

4a. Article Numbher

124

-g 3. Article Addressed to:

NOEL BRIGG§..... _
2050 E 3000 S “NULiey.
WENDELL ID 83355

4b. Service Type
O Registered

B Certified
] Express Mail

3 Insured

] cop
[J Return Receipt for
Merchandise

i ? 2 1999

7. Date

of Delivery

6. Signature, (Addr eeL
Aoe | Brices

6. Signatur

8. Addressee’s Address (Only if requestad
and fee is paid)

Thank you for using Retum Receipt Service. -

%U.5. GPO: 1963—362-714

Is your RETURN ADDRESS complet

DOMESTIC RETURN RECEIPT

* Complete items 1 snd/or 2 for additicnal services.
* Complete items 3, and 4a & b.
§ * Print your name and address on the reverse of this form so that we can
2 return this card to you.
P * Attach this form to the front of the mailpiece, or on the back if space
does not permit.
* Write *‘Return Recaipt Requested’” on the mailpiece below the article number.|
* The Raturn Receipt will show to whom the article was delivered and the date

| also wish to receive the
following services (for an extra
fos):

1. O Addressee’s Address

2. [ Restricted Delivery

dalivered.

Consult postmaster for fee,

3. Articl‘e Addressed to: 7‘#.5'/ ?7

4a. Article Number

/PoE

DALE BITTERLI PRESIDENT

4b. Service Type

O tnsured

WENDELL RECREATION -DISEE
PO BOX 217 &
WENDELL ID 83313‘\5;\3 WAL

2
S .

ADDRESS compieted on the

[ Registered

& cenified

3 Express Mail
7. Date of Delivery

JcoD

[0 Return Receipt for
Merchandise

8. Addressee’s Address (Only if requested
and fee is paid)

Thank you for using Return Receipt Service.

#U.8. GPO: 1983—352-714

DOMESTIC RETURN RECEIPT
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UNITED STATES POSTAL SERVICE

PENALTY FOR PRIVATE
USE TO AVOID PAYMENT
OF POSTAGE, $300

Officlal Business

RECEIVED MICRQFILMED
SEP 18 15 NOV 12 1999
Depariment of Water Resourv::

M@rmt your name, address and ZiP Code here

|DAHO DEPARTMENT OF WATER RESOURCES
1841 FILLMORE STREET, SUITE 200
TWIN FALLS; 1D 83301-3380

PENALTY FOR PRIVATE

USE TO AVOID PAYMENT
OF POSTAGE, $300

UNITED STATES POSTAL SERVICE

~ Officlal Business

——
1S MAIL

o E MICROF!LMED

w D

S8 21 NOV 12 1999

— -l

w :J ‘ 8 Print your name, address and ZIP Code here
o ¢ i - ’
W IDAHO DEPARTMENT OF WATER RESOURCES
o> 1341 FLIMORE STREET, SUITE 200

TWIN.FALLS, ID 83301-3380

UNITED STATES POSTAL SERVICE

Official Business

oo\
SEP 2 & 1998
Depariment of Waler Resourcas .
Southem RSYON print your name, address and ZIP Code here

IDAHO DEPARTMENT OF WATER RESOURCES
1341 FILLMORE STREET, SUITE 200
TWIN FALLS; iD 83301-8380

PENALTY FOR PRIVATE
USE TO AVOID PAYMENT

——— .

UNITED STATES POSTAL SERVICE

Official Business

RECEIVED M OF POSTAGE, $300
CRO:
SEP 17 % 0 OFiLmip,

Print your name, address and ZIP Code here

SEP 17 100 IDAHO DEPARTMENT
Doparknent o gy, o FILLMORE STREET, SUITE 200 - 1CES
" Sotthem por L e0uRs 3 ~3380

uoley Wepnog
S82IN0SNY Joym, 10 weuniudeq

00eE-10€8 QI ‘STTvd NIML

002 JLINS ‘LAFYLS JHOWT 1S LYEL

$30HNOS3Y HILVM 40 INSWLHVEEA OHYQ

4 —

866l L | d3S
WEVSEEBEL

[~
H
3
w Q
in
mom : >
- 0O 8 -
- m -
fxz § i
gg B m § >
fiar :
gi’g? z
e 3 m
fg <
fEj ¢
ox >
Em§ 3
RCE °
A9 § T % % —
g,ﬂ:’z o =< 9 Q8 ——m
8 3> 0 3%
meg osx 5 gs8g
8z Sz L B3
AT
g ¢° g &
1] 1]
0 ¥
8 3
Cc
=
=
HECEIVED o
g 3
SEP 15 1998 g
Dagasrtmenk of Waler Rosources g 3
Southern Region ) 3
[}
’ @
. g
<
2

086S-108€8 Q1 'STIV4 NIML
002 3LINS L3TWLS IHOWTHI LyE)
$30HNOSA H31VM 4O ININLHVAERQ OHYaL

3
-3
-]
-
3
v om
D o
32 -m
§§§ N
<R ' -
S 4.
c
=2
]
3
®
2 Z
: 2%
& < &
o —-‘91
3 rog
N ol
< 28
O
[»]
o
(/]
e
o
o

666l 7 1 AON
ooes ‘36kaHA 3 OHOIN
IN3WAVd GIOAY O1 350
ALVAIC HOJ ALWNEd

219y 9p0) dIZ PUB SSAIPPE ‘BWRU INOA Juilg

W
=
i
—

FDIAHIS 1VLS0d S31VLS d3ILINN




State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

September 14, 1998

ATTENTION: KATHY
GOODING CITY HALL
308 5TH AVENUE WEST
GOODING ID 83330

Dear Kathy:

This is a follow-up to our telephone conversation of
9/10/98 to confirm the reservation of the Multi-purpose
Room for a meeting to be held by this office on Thursday-
November 19, 1998 from 9:00 a.m.- 5:00 p.m.

If you have any questions please feel free to contact me
or Allen Merritt, Southern Regional Office Manager.

Thank you very much for your assistance in this matter.

Very truly yours,

Mary Baldwin
Senior Secretary
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From: DWR60: : AMERRITT 10-SEP-1998 13:17:52.83

To: DWRO3: : GSAXTON

cc: AMERRITT

Subj: Gunning Pre-hearing Conference

FROM: Allen Merritt DATE: September 10, 1998

TO: Glen Saxton
SUBJECT: Pre-hearing Conference for protested Transfer 5197.

This day I conducted a pre-hearing conference for the Gunning
Dairy’s Transfer #5197 at Gooding City Hall. All parties were
present. Gunning was represented by attorney Pat Brown. The City
of Wendell was represented by attorney Craig Hobdey. All other
protestants represented themselves.

The issues discussed included:
-Public Interest
-Potential contamination of groundwater
-0dor, Flies, and related issues
-Within City impact area
-Denied County Permit
-Expansion of Season of Use from Irrigation to year round.
-Potential Expansion of use of Canal Shares.
-Injury to other rights
The main issue seems to revolve around recent litigation over the
Gooding County’s CAFO permits. I understand the county has denied
the dairy a permit but recent litigation has resulted in some of
the county ordinances being found invalid. The applicant’s take on
this is that the basis for denial is now invalid and the dairy is
grandfathered in. The city’s and other protestant’s take on this
is that the denial is valid since it was based on some ordinances
not found valid and even if some of the ordinances presently are
invalid that they will be fixed and the dairy will not gain a valid
county permit. We discussed if it was timely for a hearing on the
transfer to be held. The applicant wanted to proceed.

We also discussed the lack of action by the IDWR in allowing the
dairy to operate without valid rights. I pointed out that I had
drafted a NOV but Norm would not sign it since the transfer had
been filed and at the time the county was in litigation and there
was proceedings being held for the CAFO permit. I told them that
it was my opinion that Norm did not wish to jump into something
that may ultimately resolve the dispute but a NOV option is still
open.

After discussion of the various issues there was no resolution of
the matter so we discussed setting a hearing. It was agreed that
the department would allow discovery that would extend to November
2nd and that the parties would exchange witness lists and exhibit
copies on or before November 9th. The hearing would be on one day
between November 17th thru 19th depending on attorney calendar
checks this afternoon.

I told them we would issue an order granting discovery and send
notice of the hearing. Please send discovery order. MCENELMED
L0 UM
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RE: TR# 5197, (F.F. and G.C. Gunning)

PILACE: Multi-Purpose Rm., City Hall;

Gooding, ID

DATE: Thursday-September 10, 1998 at 10:00 a.m.

CONFERENCE OFFICER: Allen D. Merritt
ASSISTED BY:

ROSTER OF ATTENDANCE

NAME ADDRESS REPRESENTING
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297 NOTICE OF

PRE-HEARING CONFERENCE

F.F. and G.C. GUNNING,
Applicants

City of Wendell, Wendell Rec- SOURCE: groundwater

reation District, John & Verla

Hall, Noel Briggs, and

Frank Rost, Jr.,

Protestants COUNTY: Gooding

on April 3, 1997 F.F. and G.C. Gunning, applicants, filed with the
Department of Water Resources an application to transfer the public
waters of the State of Idaho. The Department has received
protests against the approval of said application from the above
captioned protestants.

The Department has set the matter of protest for conference on
Thursday-September 10, 1998 at 10:00 a.m. in the Multi-Purpose Room
of the Gooding, Idaho City Hall located at 308 S5th Avenue West.

The purpose of the conference is to formulate and simplify the
issues, obtain admissions of fact and of documents which will avoid
unnecessary proof, arrange for the exchange of proposed exhibits or
prepared expert testimony prior to the hearing, limit the number of
witnesses, consolidate the examination of witnesses, and advise the
parties of the procedure which will be followed at any subsequent

hearing. -

The conference will be held in accordance with Chapter 2, Title 42,
of the Idaho Code and the adopted Rules of Practice and Procedure
of the Department of Water Resources.

The conference will be conducted in a facility which meets the
accessibility requirements of the Americans with Disabilities Act.
If you require special accommodations in order to attend,
participate in or understand the conference, please advise the
department within (10) days prior to the conference.

Dated this 11th day of Augus/%il 98.

s
Al¥Yen D. Merritt, P.E.
Regional Manager

L r x;“{?:li“kﬂEU
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CERTIFICATE OF MAILING

I hereby certify that on the 12th day of August, 1998 a true and
correct copy of the foregoing Notice of Pre-hearing Conference was
forwarded with all required charges prepared, by the method(s)
indicated below, to the parties listed:

D Vary. [ Lol

Y Secretary

Hand delivered

G C GUNNING U.S. Mail-Regular X
PO BOX 821 U.S. Mail-Certified
WENDELL ID 83355 Fax

F F GUNNING &

l

Hand delivered
U.S. Mail-Regular _ X
U.S. Mail-Certified

PATRICK D BROWN ESQ
PARKER WARR & BROWN
812 SHOSHONE STREET EAST

TWIN FALLS ID 83301 Fax
GWEN ROST MAYOR Hand delivered
CITY OF WENDELL U.S. Mail-Regular _ X
PC BOX 208 U.S. Mail-Certified
WENDELL ID 83355 Fax
CRAIG D HOBDEY ESQ Hand delivered
PO BOX 176 U.S. Mail-Regular _ X
GOODING ID 83330 U.S. Mail-Certified

Fax

DALE BITTERLI PRESIDENT Hand delivered
WENDELL RECREATION DISTRICT U.S. Mail-Regular X
PO BOX 217 U.S. Mail-certified

WENDELL TID 83355 Fax

|
|

1

JOHN & VERLA HALL Hand delivered

1988 E 2800 S U.S. Mail-Regular _ X
WENDELL ID 83355 U.S. Mail-Certified
Fax

}

NOEL BRIGGS Hand delivered
2050 E 3000 S U.S. Mail-Regular X
WENDELL ID 83355 U.S. Mail-Certified

Fax

FRANK ROST JR Hand delivered

604 6TH AVE EAST U.S. Mail-Regular _ X
WENDELL ID 83355 U.S. Mail-Certified
Fax

l
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CONFERENCE AND HEARING PROCEDURE
APPLICATION FOR TRANSFER ISSUES

Section 42-222, Idaho Code, identifies the following potential issues that the department can consider in connection with an application for
transfer:

. Will the proposed transfer injure other water rights?
2. Will the proposed transfer constitute an enlargement in the use of the original right?

3. Is the proposed transfer in the local public interest, where local public interest is defined as the affairs of the people in the area directly
affected by the proposed use?

4. 1s the proposed use contrary to conservation of water resources within the state of Idaho?

BURDEN OF PROOF

The spplicant has the initial burden of proof for issues 1, 2, and 4 above and must provide evidence for the department to evaluale these criteria.
The initial burden of proof on issue 3 above lies with both the applicant and protestant as to factors of which they are most kaowledgeable and
cognizant. The applicant has the ultimate burden of persuasion, however, for this issue.

PROCEDURE

The depariment generally conducts an informal conference with the parties to determine the issues and 1o try to seitle a protested matter before
a hearing is scheduled. If a hearing is held, the department will issue a written decision based on the hearing record.

CONFERENCE

The purpose of a pre-hearing conference is to provide the opportunity for the parties and the department to familiarize themselves with a
contested matter and to aflempt to resolve the matter. At the conference, the department may also formulate and simplify the issues, identify
documents 1o avoid unnecessary proof, exchange proposed exhibits or prepared testimony, limit witnesses, discuss settlement or make settlement
offers, schedule hearings, establish procedure at hearing and address other matters that may expedite orderly conduct and disposition of the
proceeding or its settlement. The department may issue a "pre-conference statement order” which requires response to the inquiries.

HEARING

The department will tape record the hearing. Copies of a hearing tape are available upon request and the payment of the cost of reproducing
the tape. The hearing likely will be conducted by a hearing officer appointed by the Director rather than by the Director himself. If so, the
hearing officer will prepare a recommended order for the Director’s consideration. Parties can file exceptions to a recommended order, briefs
in support of the exceptions or may request oral argument. Parties may seek judicial review of any final order issued by the Director. Parties
may by written stipulation waive the right to a recommended order, particularly when a shortened decision process is desirable or necessary.
Such a waiver does not eliminate any rights of the parties in connection with the final order of the Director and judicial review of the order.

EXHIBIT
A party who plans to offer an exhibit as part of the hearing record must provide a copy of the proposed exhibil to the parties and 1o the hearing
officer. As part of the conference a date may be set by which exchange of exhibits and witness lists must occur.

EFFECT OF FAILURE TQ APPEAR AT A CONFERENCE OR HEARING
Failure 10 appear at the time and place set for a conference or hearing by the applicant or protestant(s) may ailow the department to dismiss

without prejudice the protest(s) or the application. Any and all cost incurred by reason of such non-appearance may be assessed against such
non-appearing party.

AMERICANS WITH DISABILITIES ACT

Any hearing scheduled will be conducted in a facility which meets the accessibility requirements of the Americans with Disabilities Act. If you
require special accommodations in order to attend, participate in or understand the hearing, please advise the department within (10) days prior
1o the hearing.
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

August 11, 1998

ATTENTION: Carmen
GOODING CITY HALL
308 5TH AVENUE WEST
GOODING ID 83330

Dear Carmen:

This is a follow-up to our telephone conversation on this
date to confirm the reservation of the Multi-purpose Room
for a meeting to be held by this office on Thursday-
September 10, 1998 from 10:00 a.m.~- 12:00 p.m.

If you have any questions please feel free to contact me
or Allen Merritt, Southern Regional Office Manager.

Thank you very much for your assistance in this matter.

Very truly yours,

Mary Baldwin
Senior Secretary
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LAW OFFICES

HOBDEY & HOBDEY
125 FiIFTH AVENUE WEST

CRAIG D. HOBDEY e VB P.O. BOX 176 OF COUNSEL
(208) 934-4479 |7, e GOODING, IDAHO 83330-0176 CECIL D. HOBDEY
a
AUG O & 1998 August 3, 1998

'\artmer;i X :vft, - s .

Allen D. Merritt
Department of Water Resources
1341 Fillmore Street, Suite 200
Twin Falls, Idaho 83301-3380
RE: APPLICATION FOR TRANSFER NO. 5197
Dear Mr. Merritt:
1 am available for a pre-hearing on the following dates:
August, 1998 -- 10, 11, 17, 20, 21, 27, 28
September, 1998 -- 2, 4, 8, 9, 10, 11, 16, 17, 18, 21, 22,
24, 25, 28, 30
These dates are subject to change and will need notice,
therefore please confirm by telephone.
Slncerely A rs,

///1:

Cralq D. Hobdey
CDH:bj
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State of Idai.o

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

July 30, 1998 PHILIP E. BATT
GOVERNOR
KARL J. DREHER
GWEN ROST MAYOR DIRECTOR
CITY OF WENDELL
PC BOX 208

WENDELL ID 83355

Re: Application for Transfer No. 5197 filed in the name
of F.F. Gunning & G.C. Gunning

Dear Protestant(s):

We have received recent correspondence from the
applicant’s 1legal counsel requesting a pre-hearing
conference in late August or early September concerning
the above referenced application.

Please indicate the dates you are available on the
enclosed calendar and return it to this office as soon as
possible.

If you are no longer interested in pursuing a protest,
please submit a written withdrawal of your protest to
this office as soon as possible.

If you have any questions or if this office can be of
further assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Regional Manager

AM:MB.

Enclosure

NGOFIYE MEL
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

July 30, 1998 -mnupmnATr
GOVERNOR
KARL J. DREHER
CRAIG D HOBDEY ESQ DIRECTOR
PO BOX 176

GOODING ID 83330

Re: Application for Transfer No. 5197 filed in the name
of F.F. Gunning & G.C. Gunning

Dear Mr. Hobdey:

We have received recent correspondence from the
applicant’s legal counsel requesting a pre~hearing
conference in late August or early September concerning
the above referenced application.

As legal counsel for the protestant, the City of Wendell,
please indicate the dates you are available on the

enclosed calendar and return it to this office as soon as
possible.

If your client is no longer interested in pursuing a
protest, please submit a written withdrawal of the
protest at your earliest convenience.

If you have any questions or if this office can be of
further assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Regional Manager

AM:MB.

Enclosure



State of Idahv

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

July 30, 1998 PHILIP E. BATT
GOVERNOR
LI
DALE BITTERLI PRESIDENT KA%m&%%EER
WENDELL RECREATION DISTRICT
PO BOX 217 '

WENDELL ID 83355

Re: Application for Transfer No. 5197 filed in the name
of F.F. Gunning & G.C. Gunning

Dear Protestant(s):

We have received recent correspondence from the
applicant’s 1legal counsel requesting a pre-hearing
conference in late August or early September concerning
the above referenced application.

Please indicate the dates you are available on the
enclosed calendar and return it to this office as soon as
possible.

If you are no longer interested in pursuing a protest,
please submit a written withdrawal of your protest to
this office as soon as possible.

If you have any questions or if this office can be of
further assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Regional Manager

AM:MB

Enclosure
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State of Idahv

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

July 30, 1998 PHILIP E. BATT
GOVERNOR

KA .
JOHN & VERLA HALL Ill)lfl'tllal(;ll‘t(fllg.l ER
1988 E 2800 S

WENDELL ID 83355

Re: Application for Transfer No. 5197 filed in the name
of F.F. Gunning & G.C. Gunning

Dear Protestant(s):

We have received recent correspondence from the
applicant’s legal counsel requesting a pre-hearing
conference in late August or early September concerning
the above referenced application.

Please indicate the dates you are available on the
enclosed calendar and return it to this office as soon as
possible.

If you are no longer interested in pursuing a protest,
please submit a written withdrawal of your protest to
this office as soon as possible.

If you have any questions or if this office can be of
further assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Regional Manager

AM:MB

Enclosure
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State of Idahu

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

July 30, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
NOEL BRIGGS DIRECTOR
2050 E 3000 S g
WENDELL ID 83355

Re: Application for Transfer No. 51987 filed in the name
of F.F. Gunning & G.C. Gunning

Dear Protestant(s):

We have received recent correspondence from the
applicant’s legal counsel requesting a pre-hearing
conference in late August or early September concerning
the above referenced application.

Please indicate the dates you are available on the
enclosed calendar and return it to this office as soon as
possible.

If you are no 1ohger interested in pursuing a protest,
please submit a written withdrawal of your protest to
this office as soon as possible.

If you have any questions or if this office can be of
further assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Regional Manager

AM:MB

Enclosure



State of Idak..

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

July 30, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
FRANK ROST JR DIRECTOR

604 6TH AVE EAST
WENDELL ID 83355

Re: Application for Transfer No. 5197 filed in the name
of F.F. Gunning & G.C. Gunning

Dear Protestant(s):

We have received recent correspondence from the
applicant’s legal counsel requesting a pre-hearing
conference in late August or early September concerning
the above referenced application.

Please indicate the dates you are available on the
enclosed calendar and return it to this office as soon as
possible.

If you are no longer interested in pursuing a protest,
please submit a written withdrawal of your protest to
this office as soon as possible.

If you have any questions or if this office can be of
further assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Regional Manager

AM:MB

Enclosure
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PARKER, WARR & BROWN, LLp

ATTORNEYS AT LAW

PENELOPE PARKER 812 Shoshone Street East
JEFFREY A. WARR Twin Falls, Idaho 83301
PATRICK D. BROWN phane (208) 735-8812
facsimile (208) 735-8820
July 27, 1998
T TR T Wity
-J{ ICL '\LI [ L
o
Idaho Department of Water Resources
1341 Fillmore, Suite 200 JUL 28 1998
Twin Falls, ID 83303-3380 partmen ol v

T e
RE: Gail Gunning, Transfer Application No. 5197
QOur File No. 102-001

Dear Sir or Madam:

| am writing on behalf of the Gunning’s to ask that you schedule a pretrial
hearing so that we may meet with all of the protestors, identify the issues, determine
the timing and scope of any prehearing discovery or other matters which need to be
addressed, and schedule the hearing on the protests.

| am available for a pretrial hearing anytime during the week of August 17th —
21st, as well as on August 25. | would appreciate it if you could schedule the
hearing during that time. Thank you for your attention to this matter and | look
forward to hearing from you.

Sincerely,

PARKER, WARR & BROWN, LLP

Patrick D. Brown

PDB/AmM

ce: client
Gwen Rost Mayor, City of Wendell
Dale Bitterli, President, Wendell Recreation District
John & Verla Hall
Noel Briggs
Frank..Rost Jr.
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Disputed dairy under appeal again

By Sharon Metcalf
Times-News correspondent

GOODING - For the second
time, a dairy is appealing a
Gooding County decision to deny
it a site permit.

Attorney Rob Williams, repre-
senting Hillcrest Dairy, has
appealed a recent Gooding County
Planning and Zoning Commission
decision to uphold P&Z administra-
tor Judy Daubner’s denial of a
dairy permit.

Gooding County commissioners

will hear the appeal at 6 p.m., May
11 at the county building.

This will be the second appeal
of the P&Z decision by Hillcrest to
commissioners. After the first
appeal, commissioners referred
the matter back to the P&Z for
another public hearing.

The non-permitted dairy has
drawn fire in the past. Wendell
Mayor Gwen Rost has described

Ronald W. Kevan of Twin
Falls, 11 am. today at the Peace
Lutheran Church in Filer
(Parke’s Magic Valley Funeral
Home).

Ola N. McGregor of Twin Falls,
11 a.m. today at Reynolds
Funeral Chapel in Twin Falls.

Noel R. England of Rupert, 1
p.m. today at the Rupert Stake
Center; friends may call one hour
before the service at the church
{(Hansen Mortuary Rupert
Chapel).

Tad R. Zemke of Burley, 11
a.m. Thursday at the Paul Pine
Chapel; family will be gathering
one hour before the service at

detention monitor has been added
to the one already available, with
the county paying only for time
used. .

¢ Cheryl Juntunen of the South
Central Health District presented
commissioners with a budget pro-
posal for 1999. Gooding County
contributed $59,023 last year, and
this year’s requested budget is
$61,054.

the operadon as “holding the citi- ¢ County Clerk Helen Edwards
zens of Wendell hostage.” said the coroner’s budget will
In other county business: have to be raised after this month
e Another juvenile home  due to escalating autopsy costs.
the chapel (Hansen Mortuary Chapelin Twin m.m:%

Burley Chapel).

Emma Sevey of Walla Walla,
Wash,, graveside service at 2 p.m.
Friday in Hagerman (Colonial-
DeWitt Crematorium in Walla
Walla, Wash.).

Don H. Porter of Thermopolis,
Wyo., memorial service at 2 p.m.
Saturday at the Hagerman
Reorganized Church of Jesus
Christ, Third and Orchard Street
in Hagerman (Mortimore
Funeral Home in Thermopolis,
Wyo.).

Robert Hackett of Twin Falls,
memorial service at 1 p.m.
Saturday at Reynolds Funeral

Sue Witherspoon of Heyburn,
memorial service at 11 a.m.
Saturday at Payne Memorial
Chapel in Burley; graveside
memorial service at 1 p.m.
Sunday at Sunset Memorial Park
in Twin Falls.

DEATH

NOTICE

Fred |, Sturtevant

HAGERMAN - Fred Ira
Sturtevant, 73, of Hagerman,
died Tuesday, April 14, 1998, at
his residence. _

No service is planned.

|

The Times-News

GOODING - Recent activity in
5th District Court in Gooding
County included the following:

Arraignments and

appearances

Julio Avelar, no age available,
no street address, Gooding; bat-
tery; failure to appear for April 9
pretrial conference; warrant;
Magistrate Judge Kevin Cassidy.

John Henry Carpenter, 20, 109B
Ave. E., Jerome; violation of pro-
tective order; pleaded guilty; sen-
tencing April 30; violation of pro-
tective order; domestic assault;
battery; pleaded guilty; sentenc-
ing April 30; Magistrate Judge
Kevin Cassidy. :

Simon Carillo-Medrano, 32, 1550
E. Second S., Wendell; driving
without privileges (second offense);
violation of registration provisions;
pleaded innocent; public defender
appointed; court trial May 7;
Magistrate Judge Kevin Cassidy.

Candace J. Emery, 24, 544 First
Ave. E, Wendell; domestic battery;
pleaded guilty; injury to child; dis-
missed; needs domestic violence
evaluation; sentencing May 7;
Magistrate Judge Kevin Cassidy.

Amanda C. Goodlet, 18, 2150
Main, No. 16, Gooding; failure to
appear for sentencing; failure to
appear for court trial on petit-
theft charge; Magistrate Judge
Kevin Cassidy.

zm.nwmm_ Scott Grissom, 37, 111
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

March 4, 1998 PHILIP E. BATT
GOVERNOR
KARL J. DREHER
F F GUNNING & DIRECTOR
G C GUNNING
PO BOX 821

WENDELL ID 83355

RE: APPLICATION FOR TRANSFER NO. 5197
Dear Applicants:

Enclosed are copies of protests filed against the above referenced
application.

The Department suggests you contact the protestant(s) directly to
determine the exact nature of the protest(s) and, if possible, to
resolve the matter without action by the Department

The attachment to this letter describes the issues which the
Department must consider in taking action on an application. It
also gives a brief description of the conference and hearing
procedure followed by the Department in resolving protested
applications.

If you have any gquestions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure(s)



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

March 4, 1998 PHILIP E. BATT
GOVERNOR
KARL J. DREHER
GWEN ROST MAYOR DIRECTOR
CITY OF WENDELL
PO BOX 208

WENDELL ID 83355

RE: APPLICATION FOR TRANSFER NO. 5197 (36-02457B, 36-07760B,
36-08063F) filed in the name of F.F. Gunning and G.C. Gunning

Dear Protestant(s):

Your protest against the approval of the above referenced
application has been received and a copy has been sent to the
applicant with the suggestion that he contact you directly to
determine the exact nature of the protest and, if possible, to
resolve the matter without action by the Department.

The attachment to this letter describes the issues which the
Department must consider in taking action on an application. It
also gives a brief description of the conference and hearing
procedure followed by the Department 1in resolving protested
applications.

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure(s)

cc: Craig D. Hobdey, Esq.
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

March 4, 1998 PHILIP E. BATT
GOVERNOR
KARL J. DREHER
DALE BITTERLI PRESIDENT DIRECTOR
WENDELL RECREATION DISTRICT
PO BOX 217

WENDELL ID 83355

RE: APPLICATION FOR TRANSFER NO. 5197 (36-02457B, 36-07760B,
36-08063F) filed in the name of F.F. Gunning and G.C. Gunning

Dear Protestant(s):

Your protest against the approval of the above referenced
application has been received and a copy has been sent to the
applicant with the suggestion that he contact you directly to
determine the exact nature of the protest and, if possible, to
resolve the matter without action by the Department.

The attachment to this letter describes the issues which the
Department must consider in taking action on an application. It
also gives a brief description of the conference and hearing
procedure followed by the Department in resolving protested
applications.

If you have any questions or if this office can be of further

assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure(s)



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

March 4, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
JOHN & VERLA HALL DIRECTOR

1288 E 2800 S
WENDELL ID 83355

RE: APPLICATION FOR TRANSFER NO. 5197 (36-02457B, 36-07760B,
36-08063F) filed in the name of F.F. Gunning and G.C. Gunning

Dear Protestant(s):

Your protest against the approval of the above referenced
application has been received and a copy has been sent to the
applicant with the suggestion that he contact you directly to
determine the exact nature of the protest and, if possible, to
resolve the matter without action by the Department.

The attachment to this letter describes the issues which the
Department must consider in taking action on an application. It
also gives a brief description of the conference and hearing
procedure followed by the Department in resolving protested
applications.

If you have any questions or if this office can be of further

assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure(s)



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

March 4, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
NOEL BRIGGS DIRECTOR

2050 E 3000 S
WENDELL ID 83355

RE: APPLICATION FOR TRANSFER NO. 5197 (36-02457B, 36-07760B,
36-08063F) filed in the name of F.F. Gunning and G.C. Gunning

Dear Protestant(s):

Your protest against the approval of the above referenced
application has been received and a copy has been sent to the
applicant with the suggestion that he contact you directly to
determine the exact nature of the protest and, if possible, to
resolve the matter without action by the Department.

The attachment to this letter describes the issues which the
Department must consider in taking action on an application. It
also gives a brief description of the conference and hearing
procedure followed by the Department 1in resolving protested
applications.

If you have any questions or if this office can be of further
assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure(s)



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

March 4, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

FRANK ROST JR
604 6TH AVE EAST

WENDELL ID 83355

RE: APPLICATION FOR TRANSFER NO. 5197 (36-02457B, 36-07760B,
36~-08063F) filed in the name of F.F. Gunning and G.C. Gunning

Dear Protestant(s):

Your protest against the approval of the above referenced
application has been received and a copy has been sent to the
applicant with the suggestion that he contact you directly to
determine the exact nature of the protest and, if possible, to
resolve the matter without action by the Department.

The attachment to this letter describes the issues which the
Department must consider in taking action on an application. It
also gives a brief description of the conference and hearing
procedure followed by the Department in resolving protested
applications.

If you have any questions or if this office can be of further

assistance, please feel free to contact us.

Very truly yours,

Allen D. Merritt, P.E.
Southern Region Manager

AM:MB
Enclosure(s)
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eV ED STATE OF IDAHO

e G DEPARTMENT OF WATER RESOURCES

w028 NOTICE OF PROTEST
- urce i
1.5 fOIM Qéa'igﬁg:;?otest with the department under sections 42;1 08B, 42-203A, 42-203C, 42-211, 42-222 and

42-224, [Bho Godw:The department will also accept a timely protest not completed on this form if it contains the same

information.

1.

THSITy
Matter being protested 614-»-.“”;; & cpase J_p ﬁd ngw ot Wa loe +i194hY
§

. ! , ) — - .
Name of protestant __ (o> So sl e v eal on D (STheF

2,

3. Protestant's representative for service (If different than protestant)

4. Service mailing address Z)? oXA (7 L o :) e /f, __Z;) o /o

5. Service telephoneno. _ L0 5 - £ 26 - XA # 77

6. Basis of protest (including statement of facts and law upon which the protest is based)

Lot enT ok alien 2z d plropoge J Cla g 6

- 212 L y o b pepgliancg sy 4 éx’{:s’ft_-it_f; L 2xrren

'_“__ Clale & émiaca/ [zwaj K Jes I G NS
(additional pages may be attached to describe the nature of the protest)

7. What would resolve your protest? ___ /4o Ve ag?zae (oo g 0e C8 /) eprehalion

P o f Cily of Eendosl [ opacl” 2ome

| hereby, acknowledge that if I, or my designated representatiile. fails to appear at any regularly .

scheduled conference or hearing in the matter of which | have been notified at the address above, the
department may issue a notice of proposed default against me in this matter for failure to appear. | also

verify that | have served a copy of this protest upon the applicant.

Signed this 2 day of __Mopech 19 75

Mﬁ*ﬂ Je. (f -/?{’c:,/\. vaty D i$7Z

PROTESTANT -

/KC/%L& S Tee Disr S s JonD

- PROTESTANTS REPRESENTATIVE |
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MNOTE:

A protestant is required to timely file a protest with the department together witha $25.00 protest

»r each application being protested in order for the protestant to be considered a full partysby the
aepartment. In addition, the department's Rule of Procedure, [DAPA 37.01 .01203, requires a.protestant
to send a copy of a protest to the applicant. . ‘ —

INSTRUCTIONS
1. The matter being protested must be clearly identified. A typical matter is identified by the
application number such as "Application for Permit No. in the name of " or
"Application for Transfer No. in the name of N

2. Show the name of the protestant. Only one (1) protestant may be shown per protest form. If this
protest form is signed by more than one person, the hearing officer will consider the first signer as the
official protestant and the representative for service of documents.

3. If the protestant is represented by an attorney or other authorized representative, show the
representative's name. The department then will serve documents on the representative and upon the
protestant if specifically requested.

4. Show the address where the department is to serve the documents. This should be the address
“-e authorized representative unless the protestant does not designate a representative.

5. Show the telephone number of the authorized representative unless the protestant does not
designate a service representative.

6. Specifically describe the nature of the protest.

7. Describe the relief being sought by the protestant.

FOR DEPARTMENT USE ONLY
Receivedby 4 & Date 3/% / o8 f Time S-S5 5 2 7.
3 .
$25.00 fee Receipted by # S 209/ 7 Date A/ v5

RUCTTprs

NOY 12 1939



Wendell Recreation District
P.0. Box 248

Wendell, 1daho 83353
2-25-98 B [E =
HEGCEIVE )

N » : MAR 0 2 1993
Gooding County Courthouse Wwantment of Water 7. wics:
Gooding, ID 83355 Southern Fagion

Dear Board Members:

The Wendell Recreation District, which is a separate taxing entity from: the
City of Wendell, goes on record of being in support of the Dairy Industry
and appreciates the many good things it does for our area.

The Planning and Zoning Board of Gooding County, the Impact Zone for the
City of Wendell, the T-2 Zone, and the Idaho Department of Water Resources
have all been organized for the benefit of everyone. Without following
the rules and laws set forth therein we would have chaotic growth and con-
tinued conflicts between the people living within the area.

We are opposed to issuing the permit to the Hillcrest Dairy because they
have not followed the necessary rules and laws set in place to govern the
Dairy Industry, the City of Wendell, Gooding County, and the Idaho Depart-
ment of Water Resourses.

The dairy is in operation at the present time, and we are experiencing a

very offengive odor which affects the patrons and visitors of Wendell who
come to enjoy the recreation offered at both the McGinnis and City Parks.

Sin
/ e

Dale Bitterli, President

DB/pb

"Recreation. . . tospice your life’



QJECEIVE],

STATE OF IDAHO MAR 02 i
*partment of Water Resource-

DEPARTMENT OF WATER RESOURCES"hem Regien
NOTICE OF PROTEST

This from may be used to file a protest with the department under sections 42-108B, 42-203A,
42-203C, 42-211, 42-222 and 42-224, Idaho Code. The department will accept a timely protest
not completed on this form if ti contains the same information.

1. Matter being protested Application for Permit # T-5197 by F.F. Gunning and
G.C. Gunning, P.O. Box 821, Wendell, Idaho 83355

2. Name of Protestant John Hall

3. Protestant’s representative for service( if different that Protestant None
4. Service mailing address 1988 E 2800 s Wendell, Idaho 83355

5. Service telephone number 208-536-6590

6. Basis of protest ( including statement and law upon which the protest is
based)

An attempt is being made to establish a large scale confined animal operation
in a residential area.

Proper permits were not obtained prior to beginning operation of the dairy
facility. Permits are not currently in place, yet the facility continues to operate.

Water and air quality concerns have not been met.
Disease control plans have not been developed.
Nuisance concerns have not been addressed.
7. What would resolve your protest? AR LIt
A written environmental impact statement specifically addressing: #0Y% 1 ¢ 1939

mp
5/.}/9?
ErcerpT # Soa0?/9



the exact amount of water to be used each day
how and where the water used will be discarded
how animal run off and run off dig to rain or spow will be handled
adequate safe guards to ensure that no animal waste products,
chemicals, and/or viral or bacterial contaminants, such as E Coli,
or Staphylococci, reach any ground water
testing of all wells within a half mile radius to ensure that no current or
future contamination has occurred.

Written approval by all neighbors within %2 mile of the facility.

[ hearby acknowledge that if 1, or my designated representative, fails to
appear at any regularly scheduled conference of hearing in the matter of which I
have been notified at the address above, the department may issue a notice of
proposed default against me in this matter for failure to appear. 1also verify that I
served a copy of this protest upon the applicant.

Signed this 2nd day of March, 1998

Protestantygg-%ﬂ’) / W

MiCEO - e

NOV 1 7 1959



QECEIVE
STATE OF IDAHO MAR 0 2 1998

of Water Resourcer

DEPARTMENT OF WATER RESOURES e fecion
NOTICE OF PROTEST

This from may be used to file a protest with the department under sections 42-108B, 42-203A,
42-203C, 42-211, 42-222 and 42-224, Idaho Code. The department will accept a timely protest
not completed on this form if ti contains the same information.

1. Matter being protested Application for Permit # T-5197 by F.F. Gunning and
G.C. Gunning, P.O. Box 821, Wendell, Idaho 83345

2. Name of Protestant Verla Hall

3. Protestant’s representative for service( if different that Protestant None
4. Service mailing address 1988 E 2800 s Wendell, Idaho 83355

5. Service telephone number 208-536-6590

6. Basis of protest ( including statemens and law upon which the protest is
based)

An attempt is being made to establish a large scale confined animal operation
in a residential arca.

Proper permits were not obtained prior to begiming operation of the dairy
facility. Permits are not currently in place, yet the facility continues to operate.

Water and air quality concerns have not been met.
Disease control plans have not been developed.
Nuisance concerns have not been addressed.

7. What would resolve your pratest?

A written environmental impact statement specifically addressing:

It

e S,

POV 1 3 yaag 2/5/78

g(‘w&ﬂ" #sp 207/ 7



7. What would resolve your protest?

A written environmental impact statement specifically addressing:

the exact amount of water to be used each day

how and where the water used will be discarded

how animal run off and run off dse to rain or snow will be handled

adequate safe guards to ensure that no animal waste products,

chemicals, and/or viral or bacterial contaminants, such as E Coli,
or Staphylococci, reach any ground water

testing of all wells within a half mile radius to ensure that no current or
future contamination has occurred.

Written approval by all neighbors within 2 mile of the facility.

[ hearty acknowledge that if I, or my designated representative, fails to appear
at any regularly scheduled conference of hearing in the matter of which I have been
notified at the address above, the department may issue a notice of proposed default
against me in this matter for failure to appear. 1 also verify that I served a copy of
this protest upon the applicant.

Signed this 2nd day of March, 1998

Protestant '//,_7} L) Il

pA
A

MOV T2 ag



AECEIVER
Nov. 18, 199 '
MAR 02 1998

apartment of Waier Fiesourcer

Gooding County Planning and Zoning Board: Southem Reion

We strongly support, and have been involved in, the agriculture of Gooding County. However,
we believe that a confined-animal operation exceeding 50 -100 animals is not an agricultural
operation, but an industrial operation.

Before issuing permits for a large scale confined animal operation to the Gunning/Bettencourt
dairy (on the former Dairy West site), the following questions should be satisfactorily resolved:

1. Exactly how much water will be used daily? Does the dairy have water permits for the
desired amount of water? Where and how will the water used in washing cows and in
washing equipment be discarded? How will animal waste run-off, and run-off due to
rain or snow be handled? Is there a written environmental impact plan which meets ail
water quality standards? Are there adequate safeguards to ensure that no animal
waste products, chemicals, and/or viral/bacterial contaminants, such as E. Coli or
Streptococci, reach any ground water? Have all neighbors, including those living in
the city of Wendell, been informed of precautions necessary to avotd ground water
health concerns? Will the county provide funding and personnel for an ongoing welt
testin program? If contamination does occur, what will, or can be done, to return the
ground water to its previous uncontaminated condition?

2. s there a written air quality impact statement? How will contaminant-
laden dust (containing, among other contaminants, animal fecal and yrinary products,
chemical residues in various forms, and/or possible bacterial or virdl contaminants, be
controlled? Are there safeguards to protect residents with asthma, allergies, or lung
problems, from dust, and dust-borne contaminants? When overpowering animal
waste odors prevent us from opening our bedroom windows (at approximately 2
mile northwest of the facility), or from enjoying fireworks disptays, footbalf games, or
other outdoor activities in Wendell, is there any recourse?

3. Have adequate disease control plans been developed? Any visitor to Wendell
Elementary School during the fall months will notice large numbers of flies crawling on
the eyes, noses, mouths, hands, and desks of the students. What are the disease
implications of flies breeding uncontrolled in a large confined-animal facikity? Are flies

prevented from crawling on sick or dying animals, dead animals, or discarded
contaminated milk products? How can we avoid the transferral of disease causing
organisms from these sources to our school children and to other residents?

4. Are there safeguards to protect neighbors from environmental irritants, such as lights,
noise at all hours, and inct‘éaﬁé‘dghqayx vehicle traffic? In the city of Wendell, a

.
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building code variation requires written approval by all residents within 600 yards.
Has written approval been obtained from neighbors of the proposed dairy facility?

5. The proposed dairy facility began construction and operation without required
permits. If permits are issued after the fact, what precedents are we setting? Is it
logical to excuse compliance with the law because money has already been invested in
an unlicensed operation? If unlawful operations are allowed to be built and then
licensed after the fact, do we in fact have any licensing laws? Is there any point in
having any Planning and Zoning regulations if they are not enforced?

If the above questions cannot be satisfactorily answered, then the only wise course is to deny
permits for the proposed confined-animal operation. The rights of a small group of people
desiring to operate an industrial facility in a populated area should not negate the rights of those

who have invested large amounts of money and time into creating safe homes for themselves and
their families.

Sincerely,

/el

Vrite s Kbl
John and Verla Hall

1988 East 2800 South
Wendell, Idaho 83355
208-536-6590



- STATE OF IDAHO
M s C B | V FBPA..(MENT OF WATER RESOL. .CES

NOTICE OF PROTEST
MAR 02 1998 |
1 «..5 form may be used to fleap with the depariment under sections 42-108B, 42-203A, 42-203C, 42-211, 42-222 and
42-224, m{ﬁ%p%d‘ artment wil also accept a timely protest not completed on this.form if it contains the same
information.

1. Matter being protested ﬂegﬂ;egi (M A Ay 221 A‘(’T"* Si97

2. Name of protestant /)ér” / _ L3 g e

3. Protestant's representative for service (If different than protestant)

4. Service mailing address 2 050 £ 3dog S / ,U%,J,@ﬁ/ 0 F3355

5. Servicetelephoneno.__ 2K - 52¢ 3655

6. Basis of protest (including statement of facts and law upon which the protest is based)
/)K'Epd:@i n en (/ZW&L'L cer f& AR et sy Axiabiay
iraten welt) y Az well — As ﬁ(e;_ 4 -(mr?//

(additional pages may be attached to describe the nature of the protest)

7. What would resolve your protest?

bf)h:ﬁ( c:(- 4—}1"1 L;V‘(‘l;w

| hereby, acknowledge that if 1, or my designated representahve fails to appear at any regularly
scheduled conference or hearing in the matter of which | have been notified at the address above, the
department may issue a notice of proposed default against me in this matter for failure to appear. t also
verify that | have served a copy of this protest upon the applicant.

Signed this _ A day of 7 e [ V19 75

/7:"// ,512 iees

PROTESTANT -~

: M'lC"ﬂl:j'l-" A
'PROTESTANT'S REPRESENTATIVE T




NOTE: -
A protestant is required to timely file a protest with the department together with a $25.00 protest
r each application being protested in order for the protestant to be considered a full: party by the
aepartment. In addition, the department's Rule of Procedure, IDAPA 37.01.01203, requires a protestant
to send a copy of a protest to the applicant. .

INSTRUCTIONS

1. The matter being protested must be clearly identified. A typical matter is identified by the
application number such as "Application for Permit No. in the name of " or
“Application for Transfer No. in the name of S

2. Show the name of the protestant. Only one (1) protestant may be shown per protest form. if this
protest form is signed by more than one person, the hearing officer will consider the first signer as the
official protestant and the representative for service of documents.

3. If the protestant is represented by an attorney or other authorized representative, show the
representative's name. The department then will serve documents on the representative and upon the
protestant if specifically requested.

4. Show the address where the department is to serve the documents. This should be the address
“e authorized representative unless the protestant does not designate a representative.

5. Show the telephone number of the authorized representative unless thé protestant does not
designate a service representative.

6. Specifically describe the nature of the protest.

7. Describe the relief being sought by the protestant.

FOR DEPARTMENT USE ONLY
3 o
Received by 7/ B- Date A/?J/ Time_3' 57 pon
$25.00 fee Receipted by NE  # S0 209/ Date %/? 5




" FM-”F:‘?\F.' S |
o6 ﬂ\i Ce = STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

MR 0288 " NOTICE OF PROTEST MAR 02 1998
“\oartment of Water Resouics .
125 TO che used B protest with the department under sections 42-1088, 42-203A, PABISE! 42124 42.222 dhd

42-224, |daho Code. The department will also accept a timely protest not completed on this form ¥i{IE8hRAFEMe same
information. ' :

1. Matter being protested /ﬁr/fw frﬁ;?m 7 _5IT7

- o 7 ~
2. Name of protestant f oz K Ko 4%

3. Protestant's representative for service (if different than protestant)

4. Service mailing address yy. }/w AL VY ade! C I}ir' Ponog

o
5. Service telephone no. S gL D

6. Basis of protest (including statement of facts and law upon which the protest is based)
4 ffz? I 200 [(/4?“[?/ fios ‘7[/)/9 Az LI, ¢ /[r)ce)f?

- ‘ . Al H
- {L,’gfjfm 2 [z r,m//f.j Lrave jageoie (Looeed & - yad Qac"'_..j
— }ﬂj(//ﬂ /I.C’ ,t Ui Szec & 4 77”& c’ZPC{(/f/ < /V‘f?c-z’afu

& {:m.crj;/;w Froer Theipr illeoael cdoiry < 'Tewﬂ/’j‘/e,@
v {additional ﬁgges may be altached t\c;, describe the nature of the protest)

7. What would resolve your protest? __ 7 » 7~ <z / Jowd e  [eic e e

- sgter e Thee kj.t iy ﬁ@}z}f} Aoeoceie1 o7

Ll ufbzg j{,'pp/ 2t s o llowed

| hereby, acknowledge that if 1, or my designated representative, fails to appear at any regularly .
scheduled conference or hearing in the matter of which | have been notified at the address above, the
department may issue a notice of proposed default against me in this matter for failure to appear. | also
verify that | have served a copy of this protest upon the applicant.

Signed this 2& day of __Marc 1978

PROTESTA

~ PROTESTANTS REPRESENTATIVE

-



NOTE: -

A protgstant is required to timely file a protest with the department together with'a $28.00;protest

»r each application being protested in order for the protestant to be considered a full party by the
aepartment. in-addition, the department's Rule of Procedure, IDAPA 37.01.01203, requires a protestant
to send a copy of a protest to the applicant. .

INSTRUCTIONS
1. The matter being protested must be clearly identified. A typical matter is identified by the
application number such as "Application for Permit No. in the name of " oor
"Application for Transfer No. in the name of

2 Show the name of the protestant. Only one (1) protestant may be shown per protest form. If this
protest form is signed by more than one person, the hearing officer will consider the first signer as the
official protestant and the representative for service of documents.

3. If the protestant is represented by an attorney or other authorized representative, show the
representative's name. The department then will serve documents on the representative and upon the
protestant if specifically requested.

4. Show the address where the department is to serve the documents. This should be the address
e authorized representative unless the protestant does not designate a representative.

5. Show the telephone number of the authorized representative unless the protestant does not
designate a service representative.

6. Specifically describe the nature of the protest.

7. Describe the relief being sought by the protestant.

FOR DEPARTMENT USE ONLY

Received by __ /1= Date 3/}/ 25 Time 255 p m

$25.00 fee Receipted by _ /W5 # Sp 26730 Date 5/; / G5
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2 E CEIVED
CITY OF WENDELL MAR 02 1398

P.0O. BOX 288 apartment of Water Resource’
WENDELL, ID. 83355 Sauthern Region
(2@00) 536-5161

TO: Oooding County Planning and Zoning Board

I am DGwen Host, Hayor of Wendell, Id. I am here Lo repraaent
the City of Wendell at thiz hearing of the F.F. and G.C Guaning
pairy known as the Hillorest Dairy.

Since this ta a hearing for the finding of facts I would lLike
to start my remarks by giving the higtory of the wWendell Impact
Area. I will atart with Gooding County Ordinances.

April 3, 138@ Ordinance #29
An ordinance designating area‘s of City Impact and adopting
mapa identifying the areas of City Impact.
Hay 7, 1'29@ Ordinance #22
Thiz ordinance was adopted giving the Adminigtration and
control baclk to the City of Wendell, to be contraolled by the plans
and Ordinaunces of the City af Wendell,

Hay 2, 1988 Grdinance #37
Thizg ordinance was adopted to amend ordinance ¥ 20.

June 28, 1939 Ordinance #44

Thiz ordinance rapealed ordinance # 22 and providing that the
area of City Impact for the City of Wendell, I4. shall be
adminigtered and controlled by the Comprehenzive Plan and the
ordinances of Gooding County.

April 27, 19395 Ordinance #57

Was adopted designating the area of City Impact faor the City
af Wendell and adopting a map fdentifying the area. Thig ordinance
auperaedes and replaces all provizions f previously adopted
srdinances Jdealing with matters addressed by this ordinance.

April 27, 1335 Ordinance #3538

An ordinance providing for the application of the County Flan
and Ordinances Adopted under Chapter 65 of Title &7 of the Idaho
Code to the area of City Impact for the ity of Wendaell.
Identifying methods and procedures for giving notice Lo the City of
Wendell, providing Xox review of City Impact Aveas, repealing
conflicting provisions and county ordinances.

City of Wendell Ordinances

Feb. 2@, L1376 Ordinance #275
An ordinance of the City of Wendell, Id. fising the avrea of
ity Impact, and adopting a mwmap identifying the area of 21ty
Impact.
ﬁ\'ﬂ'ﬂr\s"‘.‘hﬁ .
Harch 25, 1976 Ordinance #2277 AN

My
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Amending and correcting the legal description of the ity
Impact area as in ordinance #273.

June 13, 1991 rdinance #356
Repealing Ordinance #275 and #277 and giving county

jurisdiction.

March 9, 1995 Ordinance #3174
Area of City Impact agreement with the County of Gooding.

March 9, 1995 Ordinance #3732
Dedfining and estabhlishing area of impact.

The area of impact iB an ares of one mile distance arcound the
City of Wendell. Thie area has been designated by the county a&s =
T-2 zZone or o Trangitional District. According to  Toning
ordinances #5@, 36@ and 262 the purpoase of a8 T-2 district is to
cerve ag @ buifer area surcounding incorporated cities.

T-2 coning does not allow *Confined Ansimel Feeding
Operations. ” Hon residential uses whoze negative impact on
adjacent recidentianl uses cannot be permitied in this area. Hew
CAFO operations ehall not he alloved. An existing CAFQO =t the time
the ordinance Wag draited is reguired to have a siting permit. 1t
a CAFG is in existence in & T-2 zone it i & non-conforning CAFQ.
It ig non-coenforming if it i= not compatible with the zToning
district in which it i= located. A non-conforming CAFO cao
coptinue in use until they are remaved. The non-conforming CAFQ
wees shall not he enlarged on or he used for grounds for mading
other structures vyho's uses would he prohibited eleewhere in the
same zoning district in +his cmse a8 T-2Z zone.. Suh-divigions are
encouraged to locate within T-2 districts, both for their
protection and the protecticon of the agricultural area o the
cutside of the T-2 digtrict.

Al1 of these facts can he found in old Ordinance @ page 1@
Section R-#3 and on page A1 and 32, cection A @nd B tells of
CAFO’S and non-conforming use. Grdinance #6@ page 14 gectian B #3
and page 42 Section B has the very same Ordinances. According to
Idaho Code section £2-1@1 addressing Nuisances it saye & npuisance
je momething that as affensive to the senses.

Section HE-1@2 A publiic nuisance ije one which affects at the
came time an entire community or neighborhaod, or any considerable
number of persons.

This dairy i= illegal--It is in & T-7 zope--It  is
nonconforming. --1t is 8 pubhlic nuisance. The citirens of Wendell
have heen adversely affected by this dairy. The odor comning from
thig dairy is Vvery cffensive. The guality of life in Wendell hus

definitely changed for the worse. We are hasicelly @ hedroomn

community that no lopnger Gan apen their vindowe esnd enjoy the gmell

aof freseh air. We are virtually held hostage witl%n our housee.
:?;PF_'\ .
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These are all facts! facts of life, we live with everyday. We have
no way of koowing haw adversely ocur health can be affected by this
dairy located to the east of the City limits. The water for the
City wells all come fram the aguifer from an eastern direction.
also we have no way of knowing how the over abundance of flies will
pffect our healih.

How for the history and faclte of the City of Wendelle
involvement with the Gunning family in regard to this well.

Correspondence about the deiry:
Fehruary 1995--Wendell protested an application for a water permit
made by the Gunnings to the Department of Water Resourses.

tGunnings bought the {farm the next manth March of 1995}

June 27, 199%5--received letter from Department of Water Resourses
adviging the City that water permit was voided.

becember 4, 1995--Gunnings received letter from City Attorney Mr.
Craig Hobhdey. {kead}

December 2@, 1996--Letter to Department of Water Rescurges from
Attorney Hobdey.

denusry 9, 199€--Gunning letter from Attorney Hobdey. {head)
Japuary 22, 1996--To attorney DeHann from Attorney Hobdey.
Fetcruary 29, 1996 --Letter from Attorney Harry DeHann.

March 22, 1996--To Attorney Harry DeHann fronm Attorney Hobdey.

May 1, 199&--Gooding County FPlanning and Zoning issuwed & CEasE and
degist work ocder.

Hay 14, 1996~ - Gooding County Planning and Zoning issuwed a stop work
order.

According to the rules and regulatione =set {forth by the
Goading County zoning ordinances the Hillcreat deiry is an illegal
dairy. Algo accaording to the meterial that was presented to the
planning and zoning hoard by Mr. Williams at the HNHov., 17, 1997
heacing there wags a statement given by G.C. Bunning referring to
the T-3 zone. Article #9 says “At the time of ocur acguisition of
the property in question its zoaning was“Agricultural.‘ Ho memhel
of our family received any personal notice of any change in the

ordinance which down-zoned the property feom “ag® to CT-2°
apparently, ander Ordinance Ho. &@%.
Exhihit B - in this very Esame material is & copy of & CAFD

giting permit - dated October 2@, 1993
Name--Farm Credit Bank of Spokane
{Dhairy West Associates)

A‘ﬂf{.‘.ii‘\_ .
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Zoning District--T-2 Wendell

1 do not see how the Gunnings did not know about the T-2
zaning vwhen it was stated so in there legal pepers. Zoning
Ordinances #5@ had the area of Impact Zone designated as a T-2
zone, and that was adopted in Feh. of 1993,

Aleo in Exhihit *A% of this sawe materigl from He. Williams is
a copy of & Warranty Deed. The 3rd paragraph reads.

Subject to any and all easewents, rights of way or
restrictions of record, and buildings and use restrictions, =zToning
and building laws, and ordinesnces.

Soa we also find in their legqal papers preaented wy Hr.
Williams that they vere also avare that they had to apply to the
zoning, and also ordinances lavs.

Fact--This dairy is 1/2 mile from the City of Wendell. The
echool zone is in the City limits. 1t wae annexed into the City on
Jdanuery =23, 1975

Fact--1t isg an illegel dairy built in the City of Wendells
Impact Area in a T-2 zone.

Fact--1t ie & noan-coniorming dairy.

Fact--They have water right= for aonly one domestic well., Even
though they have 2 hooked together and are ueging them. They are
watering over 1, @0@ head of animals vwith water rights for not more

than 4@@.

Fact--The Gunnings put thie dairy in a T-Z Tone within the
¥endell Impacl aresa. They do not have a eiting permit, they dicl
not apply for & =iting permit. They do not have sufificient water
righte. The only way they could build and equip this dairy wag
exasctly the way they did it. They ignored the righte of the City
of Wendell. They ignored the Gooding County Flanning and Zoning
bosrd. They ignored all the tirdinances adopted for T-% rzones set
up by the Flanning snd Zoning Roard and sadopted by the fiooding
County Comnmissiconers. They ignored the Ideho Depactmwent of Water

Rezourses.

Flein and simply they did whet they wanted to do. But now
vhere are they? They have gpent a lot of money we all know. They
have a big illegal dairy. How they want the County Planning and
Zoning to give them their siting permita. They want the Department
of Water Resource to give them more water rights.

I have gquestion=z to agk the planning and zoning. If you wvant
=lk hunting without a license and without your tags what would
happen after you ghot your elk? When the legal authorities
digrovered what you had done do you think they would sit and wait
while you went to tovn and bought ydwrwiAngae and tags. And when

by
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you geot back they would =ay well and good. I don’t thinlk =o0.
There is not much Jdifference is there. Now what they want ia for
you ag a board to ignore your own grdinances on a T-2 Zone and fou
a Non-conforming Jdairy. I personally don't see how you o3n adopt
rules and regulations in the form of Ordinances and then voble
against them. I am asking for the City of Wendell--The Wendell
Recreation District--

That you deny their petition for a giting permit and vote in favorx
of the rights of the o, @A@ plus citizens of the City of Wendell.

We mlso urge the County Commissioners to uphold the lavs ancl
ordinances that they have adopted.

Thank you
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@\ LAW UFFICES

9\35 125 FIFTit AVENUE WEST
cpc,w,mmy@’@( "\00 FO BOX 176 TELEPHONE
CRAIGN uoaei» qugb GODNEEG, ToAe BRIB0-0 176 (206, 9344429
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6\0 d\‘(\ ‘
cﬁ& el December 4, 1995
S

Mr. G. C. Gunning
Hill Crest Dairy
2100 ®. 2950 5.
wendelil, 1daho 83355

REE: DALRY OPERATION LAST OF WENDELL
Dear Mr. Gunning:

X The City of Wendell slrenuously objects to thre placewment
of a dairy within Lhe Cily Lmpack %one. The area is nol zoned
for a dairy and as such is clearly in violation of County Ordinance
Mo. 60. The information 1 have indicates thalt the dalry is nol
uow in operation and therelore you must submit to Lhe requirements
of Ordinance No. 60: You have nol done so and therefore any operation
of your dairy is in direct conllict wilh the Ordinance. ¢

please be advised that il Lhe dairy commences operalion the
City of Wendell has instructed me, on bebalf of the City, to
immediately obtain an injuncltion. The purpose of this lelter
is Lo advise you Lhalt you are in violation and as such you will
be wasting your money in continuing to go forth with plans [lor
the dairy.

should you have any questions please have your counsel countact
me, or if you do not have an allorney please [eel [ree Lo wiite
Lo me yoursell.

Sincerely yours,

Jig o
JAAT Ay
Craigy D. Hobdey
Wendell City Attorney
ChH:bj
pc: Client
Mr. F. F. (hulninq
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LAV OFFICES O E)

Mmooy & Hoppemy
1205 Fie11l AVETIUE WESY

CEEIL 1) HORDBEY roonax 176 1ELEPHONE

CHALG I HOBDETY Goomiria, Toaso AREI0-01 76 {20601 934-4429

January 9, L9296

Mi. . C.o Gunning
Nill Crest Dairy
2100 k. 2950 5.
wendell, tdaho 83350

My, F. F. Gunning
2027 . 2975 5.
wendel |, ldaho 833505

My, Andrew Gunning
2298 K. 2900 S.
wendell, Ldaho 83355

RE: PROPOSED DALRY 2/4 MILE BEAST OF WENDELL CHTY CENTER

Gentlemen:

The Cily of Wendell bhas olce again asked that I intervene
on ULheir behalf in regavds Lo Lhe location of the above dajiry.
gince you have not seen rit Lo answer any ol my letters 1 assume
Lhal you do nol cvare and Lherefore tomustl yive you this last

it imatum.

vou seem Lo Lhink yon have a dairy permil. N»s I reviewed
(he informalion on file al ithe County's of fice Lhe only Lhing you
have is a CAFO SLUPLHG PERRME dat ed October 20, 1993 in the name ol
Farm Credib Bank ol Spokanae (hairy Wesl Assouiates) . Ihal pnrtjcular
permil was granted underv zoning Orydinance No. ng and has expired.
calble on Lhe propeuly alb Lhis time you
Lo pul 2 daivy in. The fact that you ale
Lui Lding a dairy only imphices Lhat you are spending the wmoney
Lo build what will eventually boe euply barns. 1 ouvan assure you
Lhatl. Lhe City of wondel L will Lake all sleps necessary Lo prevenkt

Lhe construcltion of a dairy on thalk sile.

Since Lhere are no dairy
need permission in vrder

Hob only will Lhe ground wiken used by the City be contaminated
Lhe waley Lbat you have avallable will not be gulfficient to
would hope that you would have Lhe
Lhem.

bud:
yun a dairy operation. 1
pon) tesy Lo respond Lo the il lers rather Lthan ignoring

Howevey, if 1 do nol peceive A1 esponse, within 10 days,

T
el
\.':" Y

e
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Mr. G. C. Gunning
Mr. F. F. Gunning
My. Andrew Gunning
January 9, 1996
Page —2-

T will have no alternative other than to commebce legal proceedings.

LE you have ah altorney, please have him contaclkt me SO that
we may explain in detail our positions without incurring the costl
of litigation, documnenk preparation, expert lees and associated
costs.

Believe it or nolk, ! am trying Lo work with you Lo resolve
this matter, however your insistence on not replying to my letters
have led me Lo belijeve thalt you simply do not care.

Sincerely yours, /
é////f/ P -

Craig L. Hobdey
CDil: 1] wendell City Attorney
pc: Client



STATE OF IDAHO

FEB27 1% HEpARTMENT OF WATER RESOURCES

 ~partment of Water Resouree™ — NATJCE OF PROTEST

.. 2apthern Region
, s form may be used to file a protest with the department under sections 42-108B, 42-203A, 42-203C, 42-211, 42-222 and
42.224, |daho Code. The department will also accept a timely protest not completed on this form if it contains the same
nformation. ' ' '

1. Matter being protested__$T 5197 F.F, GUNNING & G.C. GUNNING Proposed Change of

Water Right (#'s R36-02457; 36-07760; 36-08063A)

2. Name of protestant _CITY OF WENDELL, IDAHO

3. Protestant's representative for service (If different than protestant)

GWEN ROST, MAYOR

4. Service mailing address _P.0. BOX 208 WENDELL, IDAHO 83355

5. Service telephoneno. __536-5161

8. Basis of protest (including statement of facts ahd law upon which the protest is based)

(1) The proposed change of the point of diversion and peoint of use is not in
the public interest.
__(2) The proposed change amounts to a change in name gnly. The applicant will
” still be able to use -the existing water rights to irrigate the real property
— while at the same time pronosing to split part of each water right intao a
commercial dairy well. , :
(3} The applicant is reguesting the right based upon specnlation., Applicants do

not have the proper permits to run a dairy at the location they have
requested. proper P (additional pages may be attached to describe the nature of the protest)

7.  What would resolve your protest? _A denial of the proposed changes would resolve

this protest.

| hereby, acknowledge that if |, or my designated representative, fails to appear at any regularly .
scheduled conference or hearing in the matter of which | have been notified at the address above, the
department may issue a notice of proposed default against me in this matter for failure to appear. | also
verify that | have served a copy of this protest upon the applicant.

Signed this 23  day of _ February ,19_ 98
| ' MICRS e

NOY ??‘gﬁg

&%/M

. PROTESTANTS REPRESENTATIVE Gwen Rost, Mayor
. o : City of Wendell

CITY OF WENDELL, IDAHO

PROTESTANT

~



NOTE: l

A protestant is required to timely file a protest with the department together with a $25.00 protest

»r each application being protested in order for the protestant to be considered a full party by the
aepartment. In addition, the department's Rule of Procedure, IDAPA 37.01.01203, requires a protestant
to send a copy of a protest to the applicant. .

INSTRUCTIONS
1. The matter being protested must be clearly identified. A typical matter is identified by the
application number such as "Application for Permit No. in the name of " or
"Application for Transfer No. in the name of A

2. Show the name of the protestant. Only one (1) protestant may be shown per protest form. If this
protest form is signed by more than one person, the hearing officer wili consider the first signer as the
official protestant and the representative for service of documents.

3. If the protestant is represented by an attorney or other authorized representative, show the
representative's name. The department then will serve documents on the representative and upon the
protestant if specifically requested.

4. Show the address where the department is to serve the documents. This shouid be the address
“-e authorized representative unless the protestant does not designate a representative.

5. Show the telephone number of the authorized representative unless the protestant does not
designate a service representative.

6. Specifically describe the nature of the protest.

7. Describe the relief being sought by the protestant.

/ FOR DEPARTMENT USE ONLY
Received by __[ . lK// // /M gK Date OZ/Z 7/ 94 Time X /200 _AM

$25.00 fee Receipted by Zlommen # _J0209/4 Date o2/ 717[/ 94
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AFFIDAVIT of PUBLIGATION;)

FEB 27 1998

~“pantment of Water Resourcer
Snuthern Ragion

d ﬂ/—(j‘,\ M . being first duly

sworn, deposes and says l@t she is the printer (publisher) of the Jerome North Side
News, a newspaper published every week in Jerome, County of Jerome, State of
Idaho; that said newspaper has been continuously and uninterruptedly published for
a peried of seventy-eight consecutive weeks prior to the first publication of the
annexed notice, and is a newspaper qualified 1o publish legal notices as provided by
act of the 1919 session of the legislature of the State of Idaho, known as House Bill
145; that the annexed advertisement was published once each week for

State of Idaho }
SS.

County of Jerome

0/2 consecutive issues in said newspaper proper and not in a
supplement that the date of th ?Qrst ublication of said advertisement was on the

// — day of AALY . 19_25

A
ar}g% dg.}te of the last publication was on the / g = day of

.19
R <
% LY
N ;

Lo

Subscribed and sworn to before me this RS day of

J«Q/W\Madrr 1998
(SEAL)
%/)H_._ bQ_L Ure

NOTARY PUBLIC

A /957 %75 %2
NORTH SIDE NEWS @ K
Jerome, Idaho N\@

COST OF PUBLICATION qg

3l

Number of Picas per Line

Number of Lines in Notice

Number of Insertions

2 X
fiBalE for 225

Lines tabular at 7¢/Pica

P52 38 Lines swaightat .2 7./ 7 eepica

5 - Subsequent lines at 5/7 (o‘/ 5¢/Pica
TOTALCOST /O 7, Dlp

COPY OF NOTICE

(Paste Here)

# N .
TITLE OF NOTICE

PLAINTIFF ATTORNEY

DEFENDANT

PLAINTIFF

NOUCE OF PROFOIED CEANGE
3 OF WATER RIONT

1Ne. T8 ST :

o Notice s hrelry lnen that F.F,
Gunnm.aldGC. Guuning, PO Box
821; WENDELL ID $3355 bave applisd
ito the Department of Water Resources
yufor changes to the rights bisted below.
mdermﬁrNo.aneo

nhy drying wp 14 deres, .
o PRESENTLY, the following Ested
Licensed Water Rights are diveriing a
I combined total of 3.38 cfs from existing
Owells located within NEL/4SE1/4, 521,
uT07S, RISE; Jeiome Coumty for
Irrlpﬂon of a 319 acre permissible
Mdmwﬁh of Sections 21
15 22, TOTS, RIGE; County.
YRicht No,  Prierity - { Amt cfx)
3602457 09729/1 1.00
Gﬂmhm
36-01160 11/07/1917 130
(222 acres in 329 FPU)
‘36080634 1/116/1982 1.4
1 (329 acres in 329 PPUL)

PFROPOSED CHANGE
mmmmm-m
“of each right for u combined total of
0.20 efs of water from two existing wells
ImlhnNElMNElM,SM TO7S, RI5SE;
Goulh; County for stockwater and
'commercial dairy use within
NEV/4NE1/4, 8§34, T07S, RI1SE;

irrigate a 315 acre permissible piace of

Ne 7540
195773
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AFFIDAVIT of BUBLICATION,

i

State of Idaho } .
County of Gooding )

FEB 27 1998

apantment of Vaia - Lsources

D Sautha Ragion
“Ltz :i W , being first duly

sworn, deposes and says thét she is the printer (publisher) of the Gooding County
Leader, a newspaper published every week in Gooding, County of Gooding, State of
Idaho; that said newspaper has been continuously and uninterruptedly published for
a period of seventy-eight consecutive weeks prior to the first publication of the
annexed notice, and is a newspaper qualified to publish legal notices as provided by
act of the 1919 session of the legislature of the State of Idaho, known as House Bill
145; that the annexed advertisement was published once each week for

/_2_ consecutive issues in said newspaper proper and not in a
supplement; Xt the date of the first t.’l‘blication of said advertisement was on the

// day of ; ,/9111,441.! , 19 g
and the date of the last publication was on the d / g{é

day of
VA B aiu 198
s
\‘Q&h}{{’\m\.k o9
Subscribed and sworn to before me this Q 5 day of
&QM“M 19987
(SEAL) Q—'
NOTARY PUBLIC
AP TL E738
GOODING COUNTY LEADER (OLZ\
Gooding, Idaho ﬂ‘ﬁ
COST OF PUBLICATION 16
q
b i
Number of Picas per Line

Number of Lines in Notice

Number of Insertions

Wé%bg.g{

— Lines tabular at

7¢/Pica
Lines straight at % S'O 6¢/Pica
Subsequent lines at ‘/7 33 5¢/Pica

TOTAL COST /&6 . 35

COPY OF NOTICE

(Paste Here)

#3197 ,Zhwww/uﬂ

TITLE OF NOTICE

PLAINTIFF ATTORNEY

DEFENDANT

PLAINTIFF

\

ILL TO
Ne. TP 57

Motice I Dereby given that F.F.
Guuning and G.C. Guuning, PO Box
821; WENDELL ID 3355 have applied
to the Department of Water Resources
for changes to the rights listed below.
The purpose of Transfer No. 5197 is ¢o
change portions of the rights from
frrigation use to commercial dairy use
by drying wp 14 acres. )
PRESENTLY, the following Listed
Liceased Water Rights are diverting 2
combined total of 3,30 cfs from existing
wells located within NE1/4SE1/4, 21,
T07S, RIGE; Jerome County for
irrigation of a 329 acre pemnissible
plnceofmwitlninpnrhofsmio_uzl
& 22, TO7S, R16E; Jerome County.

i m’ - W
36-02457 09/29/1961  1.00

(222 acres in 329 PPU)

36-07760 11/07119717 230 .

(222 acres in 329 FPU)
36-08063A  2/16/1982
(329 acres in 329 PPU)

"~ PROPOSED CHANGE

The applicant ishes dvert a portion
of each right for a bined total of
0.20 cfs of water Trom iwo existing wells
within NE1/4NE1/4, S38, TO7S, RISE;
Gooding County for stockwater and
commercial dairy wuse within
NEU4NEL/4, S3, T07S, RISE;
Gooding County. The unchanged

2004

1.4
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Dairy faces many questions

By Sharon Metcalf
Times-News correspondent

. GOODING - A disputed dairy’s
spokesman faced guestioning
from many sides during an
appeal hearing this week.

The Gooding County Planning
and Zoning Commission delayed
its decision after Hillcrest Dairy’s
second public hefring regarding
Hillcrest’s appeal of denial of a
Combined Animal Feedlot
Ordinance siting permit.

The hearing wasn’t as well
attended as the first, but it

" showed what small-town officials

" do when they get their dander

_up.
- Wendell Mayor Gwen Rost
apparently had spent consider-
" able time preparing for the sec-
ond round in her fight to protect
Wendell residents from “a public
nuisance.”
Rost reviewed the dairy’s fail-
ure to qualify for a grandfather
clause; efforts to stop construc-
tion on the dairy; Department of
Water Resources denial of
Hillcrest’s application for a water
- permit; and planning and zoning
cease-and-desist and stop-work
orders - all ignored as construc-
- tion proceeded, she said.
" Hillcrest attorney Rob

Williams had begun the meeting

saying he hoped everyone recog-

-

nized that the proceeding was not
a popularity contest or an
approval vote for Planning and
Zoning Administrator Judy
Daubner. Williams told the com-
mission it is obliged to sift
through the facts, apply law and
make a reasonable decision.

“The county commission deter-
mined that you didn’t do that last
time,” Williams told the planning
and zoning commission.

Here’s the case’s history:

Hillcrest appealed the plan-
ning commission’s prior decision
- upholding Daubner’s denial of a
Confined Animal Feeding
Operation permit — to the county
cornmissioners. County commis-
sioners remanded the issue to
planners to complete findings of
fact.

In this week’s hearing,
Williams repeated his argument
that there was no valid, legal
ordinance in effect when F.F. and
G.C. Gunning proceeded with
construction on the property.

Wendell City Attorney Craig
Hobdey disagreed. But in his
rebuttal, Williams said his clients
have no obligation to follow laws
that are illegal.

In addition, Williams said, the
area Hillcrest is built upon, was
“never lawfully zoned T2.”

Planning and zoning commis-
sioners Stacy Butler, Bob Bolte

MO

and Henry Westendorf had some |
questions for Williams.

Westendorf wanted to know
why straw, hay and silage were
included as capitalized invest-
ments in a statement from G.C.
Gunning. Williams said Gunning
was responsible for the state-
ment.

Butler questioned Williams in
an attempt to discover why the
Gunnings would proceed with
work on Hillcrest without permits
of any kind.

Williams said Gooding County
has never had a set of rules that
were not vague, not ambiguous.

Butler said, “Looking at the
water permitting process, it
appears as though once again
there’s a pattern of jumping in
and doing these things. P'm see-
ing a disregard for a permitting
process. My concerns are if this is
a situation of invalid ordinances,
or folks who are not necessarily
concerned with permitting.
Water Resources requirements
are very clear.,”

In other planning and zoning
business, the commission granted
a special-use permit to H&H
Diesel for agricultural mechani-
cal service.

corruboudent

Times-News

Sharon Metcalf can be reached in

Gooding at 934-5292.
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Lﬁfor ‘1.997

burglaries, 17 1 lential and’

- business burglaries, 10 illegal
\narcotics cases, 14 juvenile alco-
~hol and tobacco violations, 16
- miscellaneous juvenile viola-
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“\ #In 1998, Cowell plans fo contin
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By Sharon Metcalf ,
Times-News corraspondent i g

- GOODING - Gooding County -

commissioners approved taking *

- ownership of several properties _

throughout the county, for pro-
Jonged failure to pay property
‘taxes, during a speaal tax deed
hearing Thursday. & &
Commxssmner M.ltch Arkoosh
abstained from voting on one
deed, for his neighbor’s property.
* County Treasurer Helen Faulk—
ner said, “I even had Sheriff

‘Gough go out at the end of De-
cember to warn (the property ;

_owners).”. -

taken, anyone still on the proper-
ties will be evicted. After 30 days,
property can be sold ata shenff’s
sale. Futiae

property as of today by paying
all taxes current, and they have
a three-year right of redempnon

unless comnussmners enter mto ;

T

Debaté 6ifer nucloar waste facil;

SALT LAKE CITY (AP)
- Utah state attorneys were under

fire Thursday as debate intensi- **
fied over a proposal to build a™
" nuclear waste storage facility i m_

the state’s remote west desert.
Attorneys for power compames

* and an Indian tribe who want to
build the facility in Skull Valley *

even coined a phrase to describe
.the state’ s far-reachmg safety
concerns:
ments.” i £

meteonte argu

% @M"

. ‘scheduled for 7 p.m. Wednesda
; £ atGoodmg"nghSchool. i ¥
Owners may redeem thelr he gt
'requested an appointment with

e he state of Utah is trymg to %

require this facility to be built to
withstand any terrorist attack
known by man ...
including a meteorite falling
from the sky, ” said Danny
-Quintana, the attorney for the
Skull Valley Band of Goshutes.

-

. 0n behall of a resident victimized
“by several break-ins in recent
“include: 105 arrr - 15 vehicle " i*’f " years, asked for a street )’

x told council members askmg
* them to visit the site. " $gduihe,

““'planning and zoning commission

. sioners’
Assoonastaxdeedofﬁaallyls e

: commlsswners"to request the

: “But that is ot the law. s

~ioffice supplies, equipment and
material necessary for the job:
+ Henry will . provide, ‘at hls
"“expense, his own vehicle and any
licenses the state requires. ' !
4ie Cowell said three boys
involved in a dumpster fire at
I the middle school last week will
' ® The new water_ tank and & be “doing : some Aco,mmumty ser-
.refurbished well on'Lewiston ce,” #

Street are online, and water pres-
ure is turned up to 55 pounds
er square inch, Clty Super-
tendent_P[.ll acsop,said. He

on :
. the corner of Seventh 4 .iue
Eastandbﬁlner Street. "0 il
7 *Tt’s a very dark place, Rost

iy A%

A5
Ttma News conmpondent Steve
Koehler can be reached in Wendell

qt_ 5362545~,;£&f¥§ﬁ§ ;i:; ;0

S

‘. Commlssmners reappomtedj
Carol Johnson to head county dls-_

HlllcrestDanyappeaIbacktothe'

for another public hearing and
‘statement of fact before they
" make a dec;smn Hillcrest was

bills, to the city of Wendell for-
payment, saying the ¢ity had

denied a siting permit for alleged ‘caused her heart attack by ﬂood -
r_;: failure to conform ‘with county - ‘ing her house. */ ¥ e r
/. zoning ordinances, L £ SH L#E iiite Ro erBa,rtletg representauve s

. The Idaho’ Department of 'for the Public Employees Retire-

Fish and Game deﬁzd commis-

changing
fishing™* ‘*rules!:?*‘at “Mormon
- Reservoir. However, a pubhc
“ meeting with. Fish and Game is

" ment System, along with several
representatives from other inter- |
-ested companies, reviewed their '
- retirement plans with commission-
‘“ers. Bartlett said there has been
“lots of talk about switching from

- PERSI in Idaho, but not many
agencies have done SO, = 4

¢ County Clerk Helen Edwards

_the Goodxng City ‘Board "of “Times-News ameq:ondmt Sharon
Equahzatmn on behalf of county Megtoalf can be reached in Goodmg
at 934-5292. - Beit
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“The way the state’s arginnents

‘always’ run in 'this roceedmg is . iwas simply rephrasing the same’
- *If this... and ‘Ifthat .~ Private "
" Fuel Storage lawyer Jay Silberg -
. 'said. “We don’t deal in specula- ;
. ~tion and unrealistic scerarios.” 4/

i arguments that the Goshutes and ;
PFS refuted earlier. 7 ¢ 2
‘The three-member board spen

much of Thursday’s proceedmgs ’

L 50 m1les southwest of Salt Lake

”*‘ . The dump would store spent
nuclear reactor fuel on the Skull

Valley Goshute Indian Reser-

/‘vation in the State’s west desert,

“nious as the preheanng before ¥

. the Nuclear Regulatory Com-

up to and

mission’s Atomic Safety and

_examining the myriad safety con-">
cerns expressed by Utah attor- & !
neys. The facility’s proponents
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‘state’s list of potential hazards 5
grew into the dozens. ¢ ek B
-~ Silberg pointed du that th ;
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_.every safety standard within cur 3

‘ rent nuclear regulatory policy. ’

- Licensing Board entered 1ts third: r~# Both sides still hoped to f1n1sh

day
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of providing voluminous but use-"

~ the prehearings Friday, but no™’

. /definite tnnetable was agreed” -
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NOTICE OF PROPOSED CHANGE
OF WATER RIGHT
No. T# 5197
Notice is hereby given that F.F,
Gunning and G.C. Gunning, PO Box
821; WENDELL ID 83355 have applied
to the Department of Water Resources
for changes to the rights listed below.
The purpose of Transfer No. 5197 is to
change portions of the rights from
irrigation use to commercial dairy use
by drying up 14 acres.
PRESENTLY, the following listed
Licensed Water Rights are diverting a
combined total of 3.30 cfs from existing
wells located within NE1/4SE1/4, S21,
T07S, RISE; Jerome County for
irrigation of a 329 acre permissible
place of use within parts of Sections 21
& 22, T07S, R16E; Jerome County.
Right No,  Priority  Amt (cfs)
36-02457 09/29/1961 1.00
(222 acres in 329 PPU)
3667760 11/07/1977 1.30
(222 acres in 329 PPV)
36-08063A  2/16/1982 1.14
(329 acres in 329 PPU)

FROPOSED CHANGE
The applicant wishes to divert a portion
of each right for a combined total of
0.20 cfs of water from two existing wells
within NE1/4NE1/4, S34, T07S, RISE;
Gooding County for stockwater and
commercial dairy use within
NE1/4NEL/d, §34, TO07S, RISE;
Gooding County. The unchanged
portions of the rights will continue to
irrigate a 315 acre permissible place of
use at the original place of use with a
combined rate of 3.10 cfs,
Water Right No. 36-02457 will be split
intc Part A (0.94 cfs) which will
continue to irrigate 218 acres within
permissible place of use and Part B
{0.06 ofs) which will be changed to
stockwater and commercial dairy use.
Water Right Ne. 3607760 will be spiit
into Part A (2.16 cfs) which will
continue to irrigate 218 acres within
permissible place of use and Part B
(0.14 cfs) which will be changed to
stockwater and commercial dairy use.
Water Right Ne. 36-08063A will be split
into Part E (2,01 cfs) which will
continue to irrigate 315 acres within
permissible place of use and Part B
(0.13 cfs) which will be changed to
stockwater and commercial dairy use,
Any protest against the proposed
changes must be filed with the
Department of Water Resources,
Southern Region, 1341 Fillmore St.,
Suite 200; Twin Falls, ID 83301
together with a protest fee of $25.00 on
or before March 2, 1998 to be

considered by the Department in its
decision to grant or deny any part of
the proposed change. The protestant
must also send a copy of the protest
to the applicant,

Karl J. Dreher, Director

Published in the North Side News &
Gooding County Leader on 02/1f &
02/18/98

Y
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State of 1dal

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

January 30, 1998 PHILIP E. BATT
GOVERNOR

KARL J. DREHER
LEGALS DEPT DIRECTOR

MAGIC VALLEY PUBLISHING CO
ATTN Norma DeVoe

PO BOX 468

JEROME ID 83338

Gentlemen:

Enclosed you will find a legal notice which we wish to
have published in your newspaper. We have inserted the
required publication dates.

We have attempted to submit this legal as camera ready.
Please call me at your earliest convenience and prior to
your staff re-typing the legal if it does not meet your
specifications so I can possibly make adjustments.

If you cannot publish the notice on the proposed dates,
please contact us immediately.

In order to receive payment, an affidavit of publication
must be submitted to the Department along with the
publication bill.

Very truly yours,

Mary Baldwin
5r. Secretary

Enclosure

Tt | B

MOV 12 1999



NOTICE OF PROPOSED CHANGE OF WATER RIGHT
No. T# 5197

Notice is hereby given that F.F. Gunning and G.C. Gunning, PO Box 821; WENDELL
ID 83355 have applied to the Department of Water Resources for changes to the
rights listed below.

The purpose of Transfer No. 5197 is to change portions of the rights from
irrigation use to commercial dairy use by drying up 14 acres.

PRESENTLY, the following listed Licensed Water Rights are diverting a combined
total of 3.30 cfs from existing wellas located within NE1/4SEl1/4, 821, TO7S, R16E;
Jerome County for irrigation of a 329 acre permissible place of use within parts
of Sections 21 & 22, TO7S, R16E; Jerome County.

Right No. Priority Date Amount (cfs)

36-02457 09/29/1961 1.00 (222 acres in 329 PPU)
36=-07760 11/07/1977 2.30 (222 acres in 329 PPU)
36-08063a 02/16/1982 2.14 (329 acres in 329 PPU)

PROPOSED CHANGE

The applicant wishes to divert a portion of each right for a combined total of
0.20 cfs of water from two existing wells within NE1/4NE1/4, S34, TO07S, R15E;
Gooding County for stockwater and commercial dairy use within NE1/4NEl/4, $34,
T075, R15E; Gooding County. The unchanged portions of the rights will continue
to irrigate a 315 acre permissible place of use at the original place of use with
a combined rate of 3.10 cfs.

Water Right No. 36-02457 will be split into Part A (0.94 cfs} which will continue
to irrigate 218 acres within permissible place of use and Part B (0.06 cfs) which
will be changed to stockwater and commercial dairy use.

Water Right No. 36-07760 will be split into Part A (2.16 cfs) which will continue
to irrigate 218 acres within permissible place of use and Part B (0.14 cfs) which
will be changed to stockwater and commercial dairy use.

Water Right No. 36-08063A will be split into Part E (2.01 cfs) which will
continue to irrigate 315 acres within permissible place of use and Part B (0.13
cfs) which will be changed to stockwater and commercial dairy use.

Any protest against the proposed changes must be filed with the Department of
Water Rescurces, Southern Region, 1341 Fillmore St., Suite 200; Twin Falls, ID
83301 together with a protest fee of $25.00 on or before March 2, 19%8 to be
considered by the Department in its decision toc grant or deny any part of the
proposed change. The protestant must also send a copy of the protest to the
applicant.

Karl J. Dreher, Director

Published in the North Side News & Gooding County Leader on 02/11 & 02/18/98

pooorm

SOV 1 2 1993



State of Idaho

DEPARTMENT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

January 28, 1998 PHILIP E. BATT
GOVERNOR
KARL J. DREHER
F F GUNNING & DIRECTOR
G C GUNNING
PO BOX

WENDELL ID 83355

Re: Application for Transfer No. 5197 (36-02457, 36-07760, 36-
08063A)

Dear Applicants:

The Department of Water Resources acknowledges receipt of your
Application for Transfer.

This office has scheduled advertising the application in The
Gooding County Leader and also in The North Side News on 02/11 &
02/18/98 since the county for the point of diversion will be
changed.

The advertisement(s) will be published for two weeks, and a period
of ten days following the second publication will be allowed for
the submittal of protests.

If an application is protested, you will be sent a copy of the
protest. The protest must be resolved before the application is
approved or denied. If the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

State Office personnel will conduct a complete review prior to
final processing of the application and will notify you of the
outcome of this review.

Please feel free to contact this office if you have any questions
regarding this procedure.

Very truly yours,

Georgia Satterlee
Water Resource Agent

GS:mb

cc: CRAIG D HOBDEY ESQ e MAYOR GWEN ROST
PO BOX 176 Pt ' CITY OF WENDELL
GOODING ID 83330 3 WENDELL ID 83355

L . -
Vob oy ey
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LAW OFFICES
HOBDEY & HOBDEY
12% FIFTH AVENUE WEST
CRAIG D. HOBDEY PO, BOX 176 OF COUNSEL
(208) 934-4429 GOODING, IDAHO 83330-0176 CECIL D. HOBDEY

January 26, 1998

222 Shoshone Street East
Twin Falls, Idaho 83301-6105

Allen Merritt 5 Eiﬁg
Department of Water Resources i a8
Southern Region

3 N30

RE: HILLCREST DAIRY (GUNNING)
2100 E. 2950 sS.
WENDELL, IDAHO

Dear Allen:

The City of Wendell is gquite concerned that the above
described dairy is exceeding their water permit by at least
double. Based upon information and belief they assert the
dairy has at least 1,000 cows.

Please give me an update on the status of the Department's
investigation.

Sincerely yours,

Craig D. Hobdey
CDH:bj Wendell City Attorney

pC: Client

/ /,{)/J P 2 :.’:7{! ! L-} L e ﬂ:.,
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State of Idaho
Department of Water Resources
WATER RIGHT NO. 36-08063A
Priority: February 16, 1982 Maximum Diversion Rate: 2.14 cPs
This is to certify, that F F CUNNING
G C GUNNING
PO BOX 716
WENDELI, ID 83355-0716 has complied with the terms and conditione

of the permit, issued pursuant to Application for Permit dated February 16, 1982; and
has subnmitted Proof ¢f Benefivial Use on September 28, 1994. An examination indicates
that the works have a dxversion capacity of 3.300 cfs of water from a GROUNDWATER
source, and a water right has been established ag follows:

BENEFICIAL USE :.' /PERIOD QP USE  RATE OF DIVERSION  ANNUAL VOLUME
IRRIGATION - 704701 to 10/31 2.14 CFS
LOCATION OF POINT(S) OF DIVERSION:: - NESE , Sec. 21, Township 075, Range 168
JEROME County
PLACE OF USE: IRRIGATION =
AWN_RGE _SEC ACRES -+ 5, - .DCRES | ACRES TOTAL
07s 168 21 SWNE 33° : SENE". 40w;qyjfg » NESW 40
NWSW- 34 - . R B 147
22 NESW 3? - Nwsw 40 . SWSW 37
SEsW 32_ ._ _ ,'Nwss 36 _}i 182
Total numbe:"of acres er;gateda 329
1- - 3 . ' .
4. This right is subject to: all prlqr water right“ and may be
forfeited by fivée years 6f ‘hon<uge, i HL . 4
3., Modifications to or variance from this license shall be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.
4. This right when combined with all other rights shall provide no
more than .02 ¢fs per acre nor more than 4,0 afa per acre for
irrigation of the lands above.
5. This right shall not be used if the gurface water rxght(s)
appurtenant te the place of use is s0ld, transferred, leased or
used on any other place of use.
6. Diversion and use of water under this right is subject to rules
that may subsequently be promulgated for existing rights uzed
for supplemental purposes. : . S
FUTUT postitFaxNete 7671 [P /aRp  |eee” 7
P hd Fm Ay - -~
. WOV 1o owann To % _jﬁgkﬂlzghiéﬂ4L¢!§:L_
i W 9 L P A CoJDen!. c° :
e N g 0 ™ o o e " ™ |Phone # 3&7 '7?%7 K
[Fax # I
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WATER RIGHT LICENSE

'; WATER RIGHT NO.  36-08063a

’ CONDITIONS )

7. Rights 36-02457 and 36-07760 are also diverted through the point

~

o of diversion described above.
S 8. Rights 36-02457, 36~07760, and 36-0B063A whan combined shall not
> exceed a total diversion rate of 3.30 cofs, a total annual

S diversion volume of 1107.9 af, and the irrigation of 329 acres.
® This right is limited to the irrigatien of 107 acres within
>3 the place of use described above in a single irrigation season.

55.Thil license is igsued puxsuaﬂihgp the provisions of Section 42-219, Idaho Code.
¥ Witness the seal and signature?‘f'the Director, affixed at Boise, this h;%Qsz’
P day of __ D mm PER : , 1997, —

. e KARL J. DRWDLrec
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MEMDO T O FILE

FROM: Georgia Satterlee
DATE: 28 January 1998
RE: Gunning Transfer per 36-02457,-07760,-08063

The application for transfer proposes to dry up acres
irrigated in Jerome County (per licensed rights listed above)
and augment to a existing dairy in Gooding County.

Currently the dairy is covered by a domestic claim, 36-10815,
and adjudication claim, R36-15511, director’s report is pending.
There are two wells on the dairy each having a 7.5 hp pump and are
tied together by a valve.

Three dairy worksheets were produced using the cow numbers
extracted from the Gooding County Planning and Zoning data. Mr.
Gunning listed 1050 milkers and 150 dry. The first dairy worksheet
is using the information from the R36-15511 claim (400 milkers).
The second dairy worksheet is calculated using the remainder of the
cows numbers (650 milkers/150 dry). This is the data that was used
to figure the rate and acre feet per annum for the proposed
transfer.

The rates derived from the three licensed rights were limited
to the rate of 3.30 cfs.:
36-02457 - 0.20/3.30
36-07760 - 0.20/3.30
36-08063 - 0.20/3.30

0.06 cfs x 1.00 =0.06 cfs
0.06 cfs x 2.30 =0.14 cfs
0.06 cfs x 2.14 =0.13 cfs

conditions for Approval:
-Right holder shall obtain a measuring device on each point of
diversion associated with the dairy.
-participation in West ESPA Measurement district.
-The acres which will be unauthorized for irrigation under
36-02457,-07760,-08063 1is described as follows:
14 acres in Section 22, T07S, R16E SWi.
-Approval of this transfer does not preclude the opportunity
for review of the validity of the water right(s) in the
ongoing SRBA.

MOV T2 99es



State of Idahv

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR
January 20, 1998
KARL J. DREHER
DIRECTOR

F.F. Gunning and/or G.C. Gunning
PO Box 821
Wendell, ID. 83355

RE: Power Records
Dear Mr. Gunning,

Thank you for your cooperation regarding the power records for
the years 1995-1996. Tdaho Power has the records prior to 1995 on
microfilm. However, the customer needs to request these documents
from the company.

In order to continue the processing of the application for
transfer, I will need the power records from 1991-1994. I have
included a self-addressed envelope for your convenience.

Thank you for your attention in this matter.

Cordially,

Wi Shtaadus

Georgia Satterlee
Senior Water Resource Agent
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1 Gooding comm issioners tab

~ . Hillcrest owners F.F, and Irene
unning and G.C, Gunning,
a new tack. however,
commissioners
ding County on - consider the law

4 " Robb Williams, attorney for

| FORYOUR RESID

* took
It was the same urging

A i

livestock ordinance in place

to  made P&Z Administrator Judy

z:w owners of ' decision and not disregard the to expand, were told no permits

a CAFO siting permit . P&z commissioners,
_for their dairy east of Wendell ~. " “They ignored ev

FU-»QN ..—mqmm.

ppeal to the Gooding
unty Commission to overturn
the count

Same, only at a  that was

in court would

¥’s planning and  hesitancy in sendi
mmission’s n—mbmm._.. Nno.; & »: SR e &bﬂ
ormation could be

. nozzmxniw * RESIDENTIAL
* IRRIGATION PuMPs & WELLs

S SERVICING
MAGIC VALLEY
FOR 90 YEARS

erything
Presented at that
hearing, or at least
of it,” Williams said,

this back

. At the heart of the issue is

considered,  whether Hillcrest -
to  county located within the
commissioners. It was a point Wendell’s impact zone —
that had to be

which is
city of
needed
made several ga permit to expand the dairy.
Williams contends that at the
time of purchase there was no

ENTIAL WELL

ARM IRRIGATION NEEDS,

were required, and invested a
'arge amount of money in the
expansion before g new
ordinance was passed.

90 percent Daubner does not contest.
“A review that no ordinance was in force
have no ' at the time of the purchase in

 March 1995, She does, however,
'maintain that when the new
- ordinance came on the books in
August 1995 _ allowing for
existing dairies in the impact
zone to be grandfathered in at
their former capacity = the
Gunnings should have applied
for a permit to expand,* *
Williams contends that the
Gunnings had already begun
enlarging the dairy ' and
referred to a similar court case
that upheld another dairymen’s
contention that he should not
be penalized for an expansion
he pursued in good faith

Ag Weekly

A new gmmﬂ..w.w.ﬂwﬂ&m:mw

‘and no permits in existence. He
-also contends that the Gunnings_

Daubner aware of their intent .

le Hillcrest mEu.mm_

vmnmzmmm_mino Em«.mﬂmm:emm
later passed.

Greg Hobdie, attorney for the:

. city of Wendell, disputes the
good faith area of the matter,
He said the Gunnings ignored a
stop-work order and the city’s

‘repeated ' contention that
something was wrong and its
request that the matter be

sorted out before the Gunnings

- moved ahead. .

. “Those things were flat
ignored,” he said. “The city of
‘Wendell has not sat back and
waited till they spent $300,000
then objected. They objected
from the ‘get go’.

Following the hearing,
Wendell Mayor Gwen Rost said
the city began objecting in
February 1995 ‘before the
purchase, but “it’s like the city.
of Wendell, 3,000 people, didn’t
exist.” The Gunnings went
ahead with the purchase and
expansion despite the city’s
protest that they were inside
the one-mile impact zone,

In addition, she said, the

class will also be held on the

same days in Rupert from 9 a.m.
to noon. Cost of the 26-hour

dairy

- which

doesn’t have g
commercial well to support the
expansion and is located aboye
the city’s water supply, both of
causes concern over
water quality. Another point of
contention is the odor the dairy
emits and the close Proximity
‘top town. In addition, it is
located east of town, the city’s
most likely direction of
development.

Regardless, Williams said, the
commision must stick to the
legal points of the issue. There
was no ordinance in place to
deny the purchase or the
expansion of the dairy, he said,

“I urge you to take some
time, review the records, sit
down with ¢ uncil,” Williams
said. :

The commissioners — minus
Commissisoner Win Henslee,
who is employed at another
operation by Hillcrest’s
manager, removed himself from
participation due to a conflict of
interest - took the matter under
advisement.

- | Master Gardeners open roles

&
and care. Instructors iare
University of Idaho educatops. A &

COMMIitmerr ~f .
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1tal group bidding

d to graze “one Irish
ow” for at least 30 min-
te spring.
proposals from the envi-
alists promised to graze
) goats or llamas or a cow
st one day a year.
laho Watersheds Project
get state land leases to
rate how water and land
:an be improved by bet-
agement practices. The
oard has rejected the
ipplications as not being
te livestock operations
mntinued that trend

lepartment is of the opin-
‘he proposed uses submit-
onflict applicants do not
serious intent to manage
: land for livestock use,”
Is Department staff said.
2 should seek “long-term
hips with livestock opera-
graze endowment lands
d together” w:th other
and.

and Board also granted a

five-year lease to the J.R. Simplot
Co. so the company can start work
on a $5 million grain-handling
facility on the outskirts of
Mountain Home. :

The lease will allow work to
start this year while the company
and state negotiate terms of an
exchange of 180 acres of state
land for 320 acres of timber land
owned by Simplot west of Banks
in western Idaho.

Williams said the exchange
could mean a lot of money to the
state. Simplot wants the railside
grain-handling facility to assure
a steady supply of grain to its
huge cattle feedlot near Grand
View. !

Once it is developed, Williams

- said, the commercial potential of

nearby state land will soar. .
“It could become an incredibly

- valuable p:ece of property,” he
'saud .

Constructlon is expected to
start as soon as Simplot wins zon-
ing and permit approval from
Elmore County. :

in 1st female mayor

an made her yearly
nts: Sha.ron Sheets, city
lark Grimes, fire chlef'
ipton, police chief; and
an, publxc works supervi-
» appointed were Kattie

berg to the planning and
oard, Gene Pyles to the
board and Boh Squire
Shriver to airpert ser-

Monday, "Amy Wright - *'
| permission to open an ;.
. LauPattscan bermched in Buhl at
: 543—8854 ,

: Web site catalog ser-
 the Silver Sage Dlsmct

'/‘ HEIPT

mgua-ge_

wi’s behalf. 1 0¥ 17 199

aid the ordinance-will
trict parking of motor
to seven days. Simms
uncil members have
1 her to add a section
ng placement of refrig-
and freezers outside a
iince they could pose a
azard to children who

of Girl Scouts got perszsmn to

; sell cookies.

. City Engineer Scott Bybee gave

"an update on the grant request
‘meeting in Boise in March. Bybee

suggested the ‘city make a video
of completed projects and pro-
jects that will be part of the grant.

These include a new well, new

and replaced water heaters and a

 standby generator.

TtmNms oorrmpondent Mary
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Commission delays

By Sharon Metcalf

Times-News correspondent

GOODING - County commis-

sioner Win Henslee disqualified .

himself from Monday’s Hillcrest
Dairy appeal, citing a conflict of
interest.

After the pubhc hearing, com-
missioners Mitch Arkoosh and
Tom Faulkner said they will take

the appeal under advisement and

decide after more discussion.
Hillcrest Dairy, three-quarters
of a mile east of Wendell, is
appealing a November decision
by the county planning and zon-
ing commission that denied the
dairy a confined animal feeding

operation site permit,
During Monday’s hearing,
Planning and Zoning

Administrator Judy Daubner
reviewed her dealings with
Hillcrest, including a cease-and-
desist order in May 1996, fol-
lowed by a stop-work order when
FF. and Irene Gunning, the dairy
owners, ignored the cease-and-
desist order, she said. The stop-
work order was ignored as well,
she said.

Hillcrest attorney Rob Williams
said, “This is a fiction being
entertained by Gooding County
that (Ordinance) 25 is in order.”

Citing former Gooding County

Judge Thomas'Cushman’s 1991
opinion that county commissioners
had made “no minimal effort to do

" procedures to lawfully zone prop-

erty” in Ordinance 25, Williams
said there was no ordinance stop-
ping the Gunnings from building

the dairy where it is now.
But Craig Hobdey, represent-
ing ‘Wendell city, said,

“Regarding Ordinance 25, Judge
Cushman gratuitously took it
upon himself to make the dicta ..

‘it was not a deasmn called for m

that s;ruanon.” agpe il

¥

Shamn Metcalf can be reached m

decision on dairy appeal

Williams " also said the
Gunmngs acted in good faith
when they proceeded to spend
upwards of g 300,000 to complete
work on the expanded dairy, and.
the amount spent would support
their right of permit. .=

Hobdey disagreed.

i | thlnk you’ll find that the

*Gunnings ignored a stop-work

order,” said Hobdey, who said he
didn’t believe the Gunnings acted
in good faith.

»Hobdey said the city of

Wendell has nothing against

dairy operations. All it asks is that
dairy operations follow the letter
of the law.

In other Gooding County bum
ness Monday: = -

e Sheriff ' Shaun-: Gough
requested commissioners’ pres-
ence at a meeting with Lincoln
and Camas county prosecuting
attorneys and sheriffs to discuss
pros and cons of starting a three-
county drug task force.

¢ Commissioners agreed to draft
a letter to the state Land Board
requestmg money be allocated to
tear down Gooding’s former tuber-
culosis hospital. Local real estate
agent Rick Strickland has asked
that commissioners meet with
Region IV Development represen-
tative Joe Herring - who has
worked toward rehabilitating the
building - and Gooding City
Council members before 1 1ssmng

- that letter. « '

Commissioners agreed to
attend the meeting, but Henslee
said, “T think they’re gmspmg at

 straws at this point.”

¢ Commissioners approved
financing of a new county ambuy-
lance through U.S. Bank at an
annual rate of 522 percent., ;,

Times-News correspona‘erit

‘Gooding at 934-5292.




2/6/98
FEB 09 1998

Dear Georgia, S T

Enclosed are the Idaho Power records you requested. Let me know if there is anything more you
need.

NECRDSILMED

MY 1 /4 1999
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MEMO T O FILE

TO: F.F. Gunning &/or G.C. Gunning
FROM: Georgia Satterlee

DATE: 13 January 1998

RE: Power Records

Thank you for your phone call this morning regarding Andrew
gunning bringing in the power records. You said Idaho Power only
had the records for 1995-1996. According to Idaho Power, their
records for the last two years are "on-line" (hard copy is easily
accessible).

All other years (up to seven years) are on microfilm, which
can be obtained, upon the request from the customer. 1In order to
complete the process for the application for transfer, I will need
the power records from 1991-1994.

Thank you for your attention in this matter.



ACCT NO--

ACCT ST--

CON/DIS--

ACTIVITY-

* % k Kk *

METER NO

014280714
MRC

01

02 00

03 22

ca 13

05 00

06 00

07 00

08 00

09

10 00

11

12

13 00

TRAN CODE

OO mMOoOODOoOOoOmOWOoCoOol™

1052-000974-4 ME-- GUNNING*F F ATE 248 PAEL
FINALED _CAPP- DBA EL DIAMOND LND&L LARIFF- ID SPEC ADDR- *
12/05/96 LOCT-- 550 N 300 W 0950 CK-9
NONE PENDING CITY-- JERCME ID 83338
SUBPAGE {(MTR-1) 1
* % % % * * * * METER BILLING INFORMATION * * * * * % % % % % % % *
SUTDZP F-SCL CONST INS/RM/CHG CURR PREV RT-ANNIV RTE SEQ RC
D15 653 999.9 00040 10/12/95 04202 04202 11/92 22 1190 &
cc READ DAYS DEM-KW BLC-KW  ENERCY-KWH BILL AMT RATE
12/05/96 29 0 0 0 2.50 248
11/06/96 30 0 0 0 2.50 248
10/08/96 30 146 0 5,480 193.82 248
09/09/96 30 147 0 27,440 1,261.61 248
08/08/96 30 146 0 68,920 2,361.21 248
07/10/96 30 148 0 49,560 1,853.43 248
06/10/96 30 147 0 10,520 816.35 248
05/09/96 30 146 0 6,160 236.00 248
I 04/09/96 21 0 0 0 7.00 248
03/19/96 00 0 0 0 0.00 248
10/10/95 00 0 0 0 0.00 248
10/10/95 00 0 0 0 0.00 248
10/10/95 30 149 0 14,240 532.37 248
OR NAME /PHONE /ACCOUNT/SSN ENTER FOR SUBPAGE
A P WER CcO.
LA N ST
;22 MAI 30
GOODING, 1D
D) i S WS g
o E G =W s
JAN 13 1998

apantment of Yvarer mesuros
Sowharm Fogion
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ACCT NO-- 1052-000974-4
ACCT ST-- FINALED
CON/DIS-- 12/05/96
ACTIVITY- NONE PENDING

\ME -~ GUNNING*F F
COAPP- DBA EL DIAMOND LND&L IARIFF- ID SPEC ADDR- *
LOCT-- 550 N 300 W 0950
CITY-- JEROME ID 83338

ATE 248 PAE1
CK-9

SUBPAGE {MTR-1) 2

£ % % % % * % % * %k * * * METER BILLING INFORMATION * * * * % % % & & & & % %
METER NO S UTD P F-SCL CONST INS/RM/CHG CURR PREV RT-ANNIV RTE &8EQ RC
01428071A D 1 5 5 3 999.9 00040 10/12/95 04202 04202 11/92 22 1190 &5
MRC RCC READ DAYS DEM-KW BLC-KW ENERGY -KWH BILL AMT RATE
14 QO 0 09/08/95 30 149 0 51,600 2,031.35 245
15 Q0O 0 08/09/95 30 149 0 55,200 2,120.21 248
16 00 0 07/10/95 30 158 0 24,520 1,274.07 245
17 00 0 06/08/95 30 151 0 17,680 1,051.86 245
18 00 0 05/09/95 30 150 8] 4,520 177.49 24
19 00 #] 04/07/95 30 0 0] 0 10.00 24
20 00 0 03/08/95 07 0 0 §] 2.50 24
21 0 03/01/95 o0 0 0 0 0.00 24
22 00 0 09/30/94 00 0 0 0] 0.00 24
23 00 0 09/30/94 30 148 0 8,080 287.82 24
24 0 08/31/94 30 150 0 56,440 2,000.41 24
TRAN CODE CR NAME/PHONE/ACCOUNT/SSN
&ﬂfﬁr\;:b
vl ——
S s P

oy 72Awqmm



6/9/94

COMMUNICATION DOCUMENTATION

This form is to be used to document public record information requests regarding
any SRBA claim or claims. The form may also be used to document IDWR
communications requesting information regarding any SRBA claim or claims when the
request is not made in writing or the claim verification report is not readily
available to document the request. This form is to be filed in all relevant
claim files or a central office file.

IDWR Employee/Agent__Georgia Satterlee

DATE CUSTOMER
January 9, 1998 8:42am Gunning, GC

S8UBJECT: Power Records

phone call (x} walk-in (.)

Per phone conversation on 02 Jan w/ ADM and myself, Mr. Gunning
said he would bring (the 5th or 6th) in the power records for last
5 years per P/D Sec 21, T75, R16E NENESELY. I left a phone message
at 536-5617 stating the above.

MICROFIMED

NBY 12 1999
T Z P



State of Ida.

DEPARTM.:NT OF WATER RESOURCES

1341 Fillmore Street, Suite 200, Twin Falls, ID 83301-3380
Phone: (208) 736-3033 FAX: (208) 736-3037

PHILIP E. BATT
GOVERNOR

December 30, 1997 KARL J. DREHER
DIRECTOR

F.F. Gunning and/or G.C. Gunning
PO Box 821
Wendell, ID. 83355

Re: Proposed Transfer Pending (36-02457,-07760,-08063)
Dear Mr. Gunning,
In order to proceed with the above transfer it is necessary to

clarify some issues related with the above water rights.
Please contact me at the office (208)734-3033 at your earliest

convenience.

Georgia“-Satterlee
Water Resource Agent

Cordially,

Fipvtmam oL
!\P t H_»?‘\r'qi':.lr-;

NGY 12 1909

T A S



6/9/94

COMMUNICATION DOCUMENTATION

This form is to be used to document public record information requests regarding
any SRBA claim or claims. The form may also be used to document IDWR
communications requesting information regarding any SRBA claim or claims when the
request is not made in writing or the claim verification report is not readily
available to document the request. This form is to be filed in all relevant
claim files or a central office file.

IDWR Employee/Agent_ Georgia Satterlee

DATE CUSTOMER
December 9, 1997 8:07am GUNNING DAIRY

BUBJECT: COW NUMBERS
phone call (.) walk-in (.)

T went out to the Gunning Dairy yesterday at approximately 1500
hrs. I was met by Mr. Bettencourt. He is leasing the dairy from
Gunning. I told him I was there to count his cows. He said he
could save me the trouble and that there were 835 cows. He said if
T still wanted to count the cows I was welcomed to.

I was told by the lead person running the dairy that the best way
to get an accurate number is to count the cows as they are leaving
the barn. This same person verified what Mr. Bennecourt had said
about the number of cows (835). He went on to say that they could
put another 140 cows in a corral that is available.

T A E



6/9/94

COMMUNICATION DOCUMENTATION

This form is to be used to document public record information requests regarding
any SRBA claim or claims. The form may also be used to document IDWR
communications requesting information regarding any SRBA claim or claims when the
request is not made in writing or the claim verification report is not readily
available to document the request. This form is to be filed in all relevant
claim files or a central cffice file.

IDWR Employee/Agent__Georgia Satterlee

DATE CUSTOMER
December 1, 1997 2:38pm P&Z Gooding County

SUBJECT: Gunning Dairy

phone call (x) walk-in (.)

Gooding County P&Z 934-5958

T talked to the P&Z Office in Gooding County regarding the latest
application (8/97) from Gunning. Gunning applied for the CAFO
Registration of 1050 cows and 200 heifers (200 1lbs.+). The county
denied, Gunning appealed, the motion was upheld, and as of today
Rob Williams (attorney for Gunning) will go through the appeal
process again. The P&Z is faxing me the application which Gunning
filled out this year. This shows the current numbers of cows.
The numbers from this application are similiar to the application

for transfer (1200 cows I).

;7i7§f S/ 57



DEC-81—-97 MON 15:35 GOODING CO TREASURER

P.O. Box 417
624 Main Street
Gooding, ID 83330
(208)034-5058

Fax

Toi Georgia / IDWR

2089345674 P.91

GOODING COUNTY

PLANNING AND ZONING
CONMMISSION

From: Shelly Hayde

Fax: 736-3037

Pagen: 1+Cover

Phone:

Date: 12/01/97

Re: Hillerest/Gunning

CIUrgent [1ForReview []Please Commant O Please Reply [ Please Recycle
s Comments:
BEC ¢ 1 1997
SHImEn o S
e BeGe
MICROFILMED

MUY 1 7 1999

J s 8



DEC-B1-97 MON 15:36 GOODING CO TREASURER 2089345674

o~

‘ [N

o

ANIVIAL UNITS SURVEY

[nstrucligns: in columa 2, enter the numbor of each animal lype present on the operalion.
Muftiply Usat number by the animal oquivalency faclor found in columan 1. This will give

you the single animal woil number 1o be enleced in cuumn 3 (col. 1 X col. 2= col. 3).

The total of a3 numbers in coluim 3 1s 1o Lotal number of animal units presenl on lhe CAFO.

Aniiul Equivalancy Number on Equivalent
Animal Typo Faclor Ihe Operalion Animal Units
4 (2) 3

DAIRY CATTLE eaa b

Milking and Dry Cows 1,000 1050 1050
Heifers (2 years and oider) 0,750 200 908, /SO
Heifors {1 1o 2 years okl) 0.700

|Calves (3 monihs o 1 year) 0.400

Calves {under three months) 0.250

Bulls (cacls) 1.000 ]
Steers/Cows {over 1000 1bs.) 0.750

Sleers/Cows (600 Ibs. - 1000 Ibs.)  [0.600

Calves (uinder 600 1bs.) 0.400

e e

Pigs (55 Ibs, - markel) 0.400

Plys fup 1o 55 lbs.) 0.100

Sows (each) 0.400
Boars {cach) 0,500

L lIBHE T e i

Each Shoep 0.150 f { N
E o R A O Tra ] SR
AORSESTE it a0 | :
Each Horse 1.000 [ ! i
FigHE RN :

(500 Ibs.) 1,000 I | |
CHICKENS st ae?

Layers (each) 0.010

|Broilers (each) 0.005

b

1.000 {

TOTAL COMBINED ANIMAL UNITS i 1260
TOTAL # OF ACRES ON THE CAFO i 80 _

Signed this _10_ day of Aupust ,1992 .

Applicant

Ao »

DEC ¢ 1 1997
MICROFILMpartmen: o @1

NOV 1 2 1999



GROUNDWATER MEASUREMENT H 1u:3£nzmr'anaixs:s FI™= &UQFMAGJ

H
ir-ur**-*,.*,'..,,,,,*-..***‘ TRRA R RRRERRTWNTRERRN D’ s Dpf/.’og:]f.

B Gl ohlEELEE

TEEORETICAL RATE OF PLOW: @ = (8.8) X { g.2.) X (EFT.
' TDR

."'..-.‘o....-0..‘.0..-.........-.-.‘--t..

Q
B
E

= CTS . '
= Total Brake gorsepower of pumcing plant (inciuding boastar)
= Pumping plast eff%cienc? (ASSUME 70% OR 0.70)

= total dynamic head = { {(LIFT) + (psT X 2.31) 1

= depth to water in FEZ=T from land surlace o pumping
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wat=rz level .
PST e pumping pressurs mezsured in psi near

(if open dichar3e assume zezs [ 0 ]) pumE

ro pusmping

(8.8) (..7;521.....) (0.70) S 4L,2u
Q = ‘ - T =0.724 ¢f=

| A0 720

{ (.LZJK.....) # {eeceesesaes T 2.31) ) D 4
TET FROM: - per FmOM: - "NOTES ON FOMP:
measurement () measur=ment ('} ~ Motor Hdaxa, gecial or ID
owner { ) ~owner { ' - L
arsa estimate { ) estimacte ( )  Puzp usxe, secasal oF 1D, rameag
well logs ( ) - owner gage { ) = _ o .
Bogsters (¥} (N} | " .

REMARES .

.-"........'-..........‘..--.......'..".“‘_‘*'..—hﬂ




FILE NUMBER — 36-02457...
REVIEWER Gunning Transfer

DAIRIES: WATER USE WORKSHEET

REQUIRED DAIRY DATA

NUMBER OF MILKING CATTLE
NUMBER OF NONMILKING CATTLE ~—--—eeeeeeeerieemoee

IF LAGOON 1S AEROBIC, ENTER ITS SURFACE AREA IN ACRES;
IF ANAEROBIC, ENTER ZERO
EVAPOTRANSPIRATION FACTOR FOR AREA (AC-FT/AC-YR) ——
ENTER 1 FOR MANUAL COW WASHING, 2 FOR AUTOMATIC, OR 3 IF
SPRINKLERS ARE USED TO FLUSH HOLDING PEN AND WASH COWS
NUMBER OF MILKINGS PER DAY

CALCULATIONS
DIVERSHON RATE FOR STOCKWATER (CFS).

MILKING CATTLE @35 GPDMHD --------eeree e
MILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) * ~
NONMILKING CATTLE @12 GPDHD ————
NONMILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) *
TOTAL (BASED UPON ROUNDED NUMBERS)

DIVERSION VOLUME (AFA):

STOCKWATER
MILKING CATTLE @35 GPD/HD
MILKING CATTLE {NUMBER OF CATTLE RCUNDED UP) * ---
NONMILKING CATTLE @12 GPD/HD -
NONMILKING CATTLE (NUMBER OF CATTLE ROUNDED UF} *
TOTAL (BASED UPON ROUNDED NUMBERS) ~——--m

COMMERCIAL
WASHING OF BULK TANK AND RELATED EQUIPMENT --—-—
PARLOR FLOOR AND MILKHOUSE FLOOR
CATTLE WASHING BASED UPON METHOD OF WASHING ——
TOTAL

TOTAL DIVERSION VOLUME

CONSUMPTIVE USE VOLUME (AFA):

STOCKWATER
MILKING
NONMILKING
TOTAL

COMMERCIAL
/
TOTAL CONSUMPTIVE USE

Croe. vﬂ«u Wovrkoheet for R3¢ - 1991 for remawder.

numbers .m\osp By ma/ Cs._.Tm mEaMd moon_:wu mﬁm W

THEORETICAL FLOW ESTIMATION WORKSHEET

REQUIRED PUMP INFORMATION
PUMP1 PUMP2 PUMP3

201

* NUMBER OF CATTLE ROUNDED UP TO AGREE WITH EXISTING TABLES.

150 PUMP HORSEPOWER (HP) 7.50 7.50 0.00
LIFT (FT) wmmeeemmmrmmereeere—— 138 128 0
4.0 DISCHARGE PRESSURE (PSi) e 45 40 0
4 FRICTION LOSSES (FT) 100 10.0 00
3
2 CALCULATIONS
THECQRETICAL FLOW RATE (CFS) * —— 0.19 0.20 0.00
DWVERSION VOLUME (AFA) ** 140.0 1452 0.0
0.42 * PUMP EFFICIENCY WAS ASSUMED TO BE 70%.
0.45 * DIVERSION VOLUME IS THE ABSOLUTE MAXIMUM VOLUME BASED ON THE
0.03 THECORETICAL FLOW RATE ASSUMING PUMP RUNS CONTINUOUSLY EVERY
0.04 DAY OF THE YEAR.
0.50
55
280
20
27
30.7
04
0.1
241
246
ss5+4-= 3.8 ac _A. acves
41
0.0
4.1
\ 160

4,5‘1‘5—;'“

Rulmre

A3

/A5



FILE NUMBER -— R36-15511
REVIEWER Gunning Doy

DAIRIES: WATER USE WORKSHEET

REQUHRED DAIRY DATA

NUMBER OF MILKING CATTLE
NUMBER OF NONMILKING CATTLE ——————
IF LAGOON IS AEROBIC, ENTER ITS SURFACE AREA IN ACRES;

IF ANAEROBIC, ENTER ZERO 40
EVAPOTRANSPIRATION FACTOR FOR AREA (AC-FT/AC-YR) — 4
ENTER 1 FOR MANUAL COW WASHING, 2 FOR AUTOMATIC, OR 3 IF
SPRINKLL.ERS ARE USED TO FLUSH HOLDING PEN AND WASH COWS 3
NUMBER OF MILKINGS PER DAY 2
CALCULATIONS
DIVERSION RATE FOR STOCKWATER (CFS):
MILKING CATTLE @35 GPDMHD ——reorr—ree 0.26
MILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) * — 0.26
NONMILKING CATTLE @12 GPI/HD ~—eeeeme e 0.00
NONMILKING CATTLE (NUMBER OF CATTLE ROUNDED UP} * 0.00
TOTAL (BASED UPON ROUNDED NUMBERS) ——wmnsnneeme 0.26
DIVERSICON VOLUME (AFA):
STOCKWATER
MILKING CATTLE @35 GPD/HD ---mmemmemememmememees 167
MILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) * - 16.0
NONMILKING CATTLE @12 GPD/HD riennan 0.0
NONMILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) * 0.0
TOTAL (BASED UPON ROUNDED NUMBERS) 16.0
COMMERCIAL
WASHING OF BULK TANK AND RELATED EQUIPMENT -——— 04
PARLOR FLOOR AND MILKHOUSE FLOOR - 0.1
CATTLE WASHING BASED UPON METHCD OF WASHING ------ 15,2
TOTAL 18,7
TOTAL DIVERSION VOLUME ————eee oo e e 31.7
CONSUMPTIVE USE VOLUME (AFA):
STOCKWATER
MILKING 23
NONMILKING 0.0
TOTAL 23
COMMERCIAL 15.7
TOTAL CONSUMPTIVE USE 180

* NUMBER OF CATTLE ROUNDED UP TO AGREE WITH EXISTING TABLES.

|

THEORETICAL FLOW ESTIMATION WORKSHEET

REQUIRED PUMP INFORMATION
PUMP1 PUMP2 PUMP3

PUMP HORSEPOWER (HP) 750 750 0.00

LIFT (FT) ————esemsmmnmnaes 138 138 0

DISCHARGE PRESSURE (PSI) —oommrr 45 60 0

FRICTION LOSSES (FT) 100 100 0.0
CALCULATIONS

THEORETICAL FLOW RATE (CFS) * — 0.19 0.16 0.00

DIVERSION VOLUME (AFA) ** 1382 187 00

* PUMP EFFICIENCY WAS ASSUMED TO BE 70%.

* DIVERSION VOLUME IS THE ABSCLUTE MAXIMUM VOLUME BASED ON THE
THEORETICAL FLOW RATE ASSUMING PUMP RUNS CONTINUOUSLY EVERY
DAY OF THE YEAR.

TH# S5/

LW ! '/ ’}]Q‘j‘.‘j



FILE NUMBER -
REVIEWER

36-02457. ..
Gunning Dairy

DAIRIES: WATER USE WORKSHEET

REQUIRED DAIRY DATA ,

NUMBER OF MILKING CATTLE 1050
NUMBER OF NONMILKING CATTLE — 150
IF LAGOON 1S AEROBIC, ENTER ITS SURFACE AREA IN ACRES;

IF ANAEROBIC, ENTER ZERO 40
EVAPOTRANSPIRATION FACTOR FOR AREA (AC-FT/AC-YR) -~— 4
ENTER 1 FOR MANUAL COW WASHING, 2 FOR AUTOMATIC, OR 3 IF
SPRINKLERS ARE USED TO FLUSH HOLDING PEN AND WASH COWS 3
NUMBER OF MILKINGS PER DAY ———o 2

CALCULATIONS

DIVERSION RATE FOR STOCKWATER (CFS):

MILKING CATTLE @35 GPD/HD —————— 0.68
MILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) * — 0.7

NONMILKING CATTLE @12 GPDMHD 0.03
NONMILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) * 0.04
TOTAL (BASED UPON ROUNDED NUMBERS) 0.76
DIVERSION VOLUME (AFA):
STOCKWATER
MILKING CATTLE &35 GPD/MHD ——— 412
MILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) * — 440
NONMILKING CATTLE @12 GFD/MHD 20
NONMILKING CATTLE (NUMBER OF CATTLE ROUNDED UP) * 2.7
TOTAL (BASED UPON ROUNDED NUMBERS) — 46.7
COMMERCIAL
WASHING OF BULK TANK AND RELATED EQUIPMENT ~———- 0.4
PARLOR FLOOR AND MILKHOUSE FLOOR 0.1
CATTLE WASHING BASED UPON METHOD OF WASHING ----— 38.2
TOTAL 386
TOTAL DIVERSION VOLUME ——-——-eeeeeeeeeeeeeeeee e 853
4
CONSUMPTIVE USE VOLUME (AFA):
STOCKWATER
MILKING 54
NONMILKING 0.0
TOTAL 6.4
COMMERCIAL 16.0
TOTAL CONSUMPTIVE USE 224

* NUMBER OF CATTLE ROUNDED UP TO AGREE WITH EXISTING TABLES.

o] Lot WuberS Faken Gom il Unids

THEORETICAL FLOW ESTIMATION WORKSHEET

REQUIRED PUMP INFORMATION

PUMP1 PUMP2 PUMP3

PUMP HORSEPOWER (HP) 7.50 7.50 0.00

LFT (FT) ——————rrernmen 135 128 a

DISCHARGE PRESSURE (PSl) —smmmmr 45 40 1]

FRICTION LOSSES (FT) 100 100 00
CALCULATIONS

THEORETICAL FLOW RATE (CFS) * —— 019 0.20 0.00

DIVERSION VOLUME (AFA) 140.0 1452 0.0

* PUMP EFFICIENCY WAS ASSUMED TO BE 70%.

* DIVERSION VOLUME IS THE ABSOLUTE MAXIMUM VOLUME BASED ON THE
THEORETICAL FLOW RATE ASSUMING PUMP RUNS CONTINUOUSLY EVERY
DAY OF THE YEAR.
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LAW OFFICES

HOBDEY & HOBDEY
125 FIFTH AYENUE WEST

CRAIG D, HOBDEY PO BOX 178 OF COUNSEL
(208) 234-4429 GOODING, IDAHO B3330-0176 CECIL D. HOBDEY
November 25, 1997

Idaho Department of Water Resources ‘%;“@w |

222 Shoshone Street East Y

Twin Falls, Idaho 83301-6105 . ,1g$7.

ATTN: ALLEN MERRITT DEt n 119 e

SOUTHERN REGIONAL MANAGER ;ﬁw‘snw
k) 3 L
RE: HILLCREST DAIRY (GUNNING) Southarm Rt

2100 EAST 2950 SOUTH
WENDELL, IDAHO 83355

Dear Allen:

As the civil attorney for the City of Wendell I have been
asked to inquire about the status of the above dairy. My client
has information that the dairy has hooked two domestic wells
together and is operating them as a series of wells in order to
avoid the requirement of drilling a new well. I believe Idaho
Code §42-111 clearly provides that one cannot drill multiple
"domestic" wells to satisfy an intended use that would require
a permit.

Mayor Rost has indicated she spoke with someone from the
Department of Water Resources. Unfortunately she did not obtain
this person's name. He advised her that a series of wells were
on the Gunning dairy.

We would ask that you investigate this matter to determine
whether or not an illegality exists and advise.

Sl%;/’%/

Craig D. Hobdey
Wendell City Attorney
CDH:bj
pcC: Client

MICROFILME )
MOV 1 2 1994

;7#;54 Jrvﬁﬂ?7
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. fn & battle of the saxed
they play (n 8 band called Girls with Attitude, Sheahan i ‘ot in the band,’ Sheppard said,

inspires students '

CLLULLINE & THALL & WHAY tesamas e bsmamm—"

ished carving up a mound of I:mp-é::\;a;n'-ic.w
A full ~nvironmental assessment pf K

"3 tha first of three phases — widening Pole
Line Road between Washington Street
by . trans_pm:lt';tion committees during a

she project is due in a year, said Devin . and Blue Lal~< Boulevard North -
Rigby, an Idaho Transportation . 2001, he s

Department district engineer in' . Pole Li. .ght be widened to
Shoshone. . include two 1anes each way plus two

That makes for a tight schedule, ;
because ITD wants to start moving on

_ turning lanes, Rigby said

Rigby laid out some details of the pro-

ik

:

Hailoy Elementary S4
st MIKE

GIRLS

|

E—
| -

WITH AN ATTITUDE

posed project 10T ORILIALE 105 S W
Falis city, Twin Falls County and area

meeting y. .

The second phase, set t. 2002,
would take the new route ac .s§ Rock
Creek. Phase three would end with a
link to the U.S. 93-U.S, Highway 30

¥

K \

>

s
N ARV ot

KIRETEN SHULTZ,/The Tiewea-News

i ML&MM-M {oft, Mayoon Sheppaed;.Loslle, Riemann and Autum Christiansen -
’hﬂuumﬂsmhmmnmamlnn’tln v
‘but we stit hang out with him.’

wohoot or playing In the snow, Skeppard saki,

Contaminated water

[T

Hosew

Fifth-graders work to
reduce injection well -~ -
threat to drinking water:- . |
By Steve Koshler - - ... »i - .
Times-Nows comrsspondent =

WENDELL - Some local fifth-graders
left their classroom this week to help
raise public awareness about the dan-
ger of water contamination. y :

Wendell and Gooding are two of the :.
four Idaho cities that channel runoff -
into deep injection wells. The others
are Shoshone and Idaho Falls. -

Surface water can carry contami- ; -
nants into the aquifer - ofl, gasoline, : -
antifreeze, compounds from normal -
tire and brake wear, residential lawn. -
and garden chemicals, industrial and -
agricultural chemicals and other waste. .-
Six of Wendell's nine injection wells lie
along state Highway 46; 50 & potential . -
tanker spill would add to the threat.

“The concern with deep injectlon
wells is that they bypasses shallow -

B

" sreatments,” said Helen

. - The Gooding
i+ District und the city of Wendeil
.sored a project by Grace Koehler's -
-fifth-grade Wendell Elementery School
class this week to mark the town's
sters were -
School's .
irst showed -;
.ter entering an injection well can end -

‘ACCIDENT |

Harrington
the Idaho Department of Water

Resources in Boise. “A lot of towns use

shallow injection well systems which

B oty drain felds with soil flra: -

tion.” .

spon-

injection wells. The yo
helped by Goodinﬁ‘}lig
Envirothon team, which f
the class how contaminated
up in drinking

Gooding's L
water to a
which sand represented the area’s
porous volcanic rocks. He then added
red-dyed water to the model's injection
well gnd pumped water from & drink-

wal
eV

ing water well. The red water migrated .

into the drinking water well,
The students split into six teams to

stencil signs on the ground, marking

Soil Conservation .

ter. :
i Faulkner added
lastic model aquifer, in

Ploase see WATER, Page B3 .

SEEe—

4 aiding

Gooding High School junior Levl Faulkner
uses & groundwater model to show how oo
taminated runo entering an Injection wel
can move Into a drinking water well.
Faulkner Is part of a five-member Envirothon

to the agulier.

' 16-year-old girl arrested for

Mur%fevriﬁlgf%usmct identified

in plot to kill father *

Ao ILE SILELARA-E A £
state would pay for the rest.

The ITD hopes to use some of the
grant money to pay a consultant to start
hammering out the environmental
assessment.

Piaase see HIGHWAY, Page B3

County AN
rejects dairy
permit again

By Sharon Metcalt
] Times-News comespondent

GOODING - County officials have
again denied a permit for a long-disput-
ed dairy east of Wendell.

After a rancerous public hearing in
which Wendell’s mayor said the darry’s
stench holds her citizens “hostage in
their homes,” the county’s planning and
zoning commission denied an appeal by

e

Hillcrest Dairy.

The decision Wednesday upholds an
Augustnﬂhgﬂlatalsowentagainstthe
dairy, situated at approximately 2950 8.
2100E.

‘Wendell Mayor Gwen Rast, who has
been protesting Hillcrest since February
1995, repeated her contention that the
business has neither a valid permit nor a
“grandfather™ right to operate. Rost also
- argued that the dairy lacks adequate
water resources and cannot legally sus-
tain more than 250 to 350 cattle.

Thedairyappliedforapermittoraise
1,057 cows and 200 heifers. )

“Our citizens are adversely affected,”
Rost said. “In the a.m. and p.m., the
) smell comes through town. Quality of
" life has definitely changed for the worse
since this dairy came into being.”

v Rost said she realized that a great deal
g ofmoneyhadbeenspentonthepauy.
but the city of Wendell has also spent
many, many dollars to make Wendell a
nice place for its citizens. kY

«] see a lot of people being held
hostage in their homes,” Rost said. “We
can’t open windows because we smell
the dairy and it's not nice.”

Rost gave the commis:

on a petition

represent-
. ing Hillcrest owners F.F. and Irens
Gunning, contended that the dairy pre-
dated county zoning rules. - :

“For Gooding to engage in the fiction
i thntaoningwasinefféctlsjustwmng.”
he said. County zoning has “never been
lawful and it's still not lawfully done,
and peopte like the Gunnings who rely
ontheexistingseto!lawsshouldnotbe .
penalized.” "

P&Z Administrator Judy Daubner
- reviewed the history of Gooding

County's zoning, dating back to a 198
ordinance, which banned dairies within
[ a mile of existing residential areas.

. Daubner reviewed multiple artempts to
prevent the dairy’s construction, includ-
ing a stop wark order. o

Hillcrest applied for a CAFO permit in
'earls;hz‘\ugust and was denied later that

mon
“It'ushamepaoplechoosemdemo- :
nize these facilities,” Williams said.
Another dairy permit also mpted
debate on Wednesday. Milt Sorenson,
) Ploass see DAIRY, Page 83

opposing & confined animal feeding
operation permit for Hillcrest. . .
But lawyer Rob Williams,

_were thinking,” said Bubl Det. Karen
Trent. “The only thing I got out of them
was that they were planning on doing
,-tﬂﬁg.tbensosts_Vesasandsetmr-

rE

i

- e W



1L 13 ALad LIKkked UL RN
unpkin.

ards described. e journey -
vis and Clark, an essay cov- . ;
Javery and a stuffed great” .
il vwl watched over the

urb teen pregnan cy rates .

1 to Twin Falls in October
o over for Adria Masoner.
e to promete community -
~uness and  get others
il

Jv are no teen-agers on the
ion yet, but Goodale said
qup is hoping to get some
;¢ membership, She has
iy talked with : -

Jition member Maris
! from the Health and
e Office announced she’s
. into three Declo High
4l classes Tuesday .and
wsday to educate students

1 death faces additional chargcs '.‘

Jling the gitl's 13-year-old
., police contend. Finally,
aonths before his arrest, in
rendous slumber party, he -
ity molested the younger .
hter and a 13-year-old
ibar girl, moving from one
10 another in the dark.

1e second time, I knew it

{ a dream,” she said.

anett on Thursday was -
| uver for trial on 11 felony °
«:s including rape of a child,
.vated sexual abuse and
uy of a child. He pleaded not
No trial date has been set.

¢ case has sent the tiny
tiern  Utah  town of
icane reeling and baffled -
.+ in three states. . ‘
-ause Bennett, they say, ik
wed to be dead. .

9

4. gar just didn’t react with the'. ;

fair, . -

" teen-age fathers.

~ “They also need ta know that if

rs interested in joining, she*'»t

- Parke Ave., Suite 4, The public is

baking soda, or the battery sim-
ply refused to illuminate the

light. . -,
§ TJewlie had a trump card.

about changing laws affecting '

_“We want all students to’
know that teen-age fathers are
going to have to pay $50 a
month until they’re 18 and then
they’ll have to pay the big
bucks after that,” Hanzel said.

-gi:lgnames.,}lim as the father *
at.he and his/parents will
both be getting a letter from:
us.” 4 T
The coalition will meet:again .
on Jan. 22 at 3:30 pm. at South
Central Health District, 2311

welcome toattend. ...

Investigators say Bennett,

. then a sergeant in the Marines,

faked his own death in a trailer
fire near Las Vegas in February
‘1994 during an investigation
into allegations he molested
another soldier’s child while sta-
tioned in Yuma, Ariz. Police
don’t know whose charred
remains they found in the ashes -

of the fire, but suspect he was .

murdered. No charges have
been filed. .
Investigators say Bennett,

“ flush with $200,000 insurance

money, moved with his ex-wife
and three daughters to
-Hurricane, 150 miles to the
northeast, where he assumed
the identity of Joe Benson, an
affable braggart who endeared
himself to the town’s teehagers.

3

to makel only one 90-degree
sourh at the end of Pole*
Road, he said. And the ]
might force abandonment *-
o west end of Pole Line ~
_ dashing the hopes of area ...
wners seeking commercial
2, Hempleman said. J

in Falls City Plinner’: '
w Orton said he worries -
. widened Pole Line Road

| “sever the community”

strians and bicyclists, - o
- ciry is trying to link up 8.’
and foot path between the

3246962,

College of, Southern Idaho and .

- the Perrine Bridge, he said.
, Engineers should consider
et

routing the path through a tun-~

nel under the widened Pole Line ;

BN

Road, he said.

1“the strest would also make cross-
ing easier-for pedestrians and .

_¢yclists, Orton said. |

 Foblc Boarings o the profot .
ed soon.
nake a tengh crossing for ‘ i

Heinz can be reached in Jerome

D

 bad things get in them.”
.nstructing a grassy swale is
.usiest and most effective -
iy treat runoff,” Harrington

“Grass and soil will take up ..

.nts and settle solids.” ‘

¢ cost of changing ﬂlmoff'-!."ji(

ction systems can be
-ed if the work is done dur-

vad improvement projects,

ington said.

¢ conservation district’s .
Reedy helped Gooding . ‘
.graders label their town’s Wendell at 536-2545.

ok

injection wells last October. The
_ district hopes the projects will
encourage voluntary, responsi-

ble behavior from the public lag:

regarding injection wells.

The . Water . Resources'

ent, which regulates the

- to develop runoff coliection and

g -t

PR

" jes on a proposed
that 1

.

N Safety islands in the middle of &

“_‘fimes-News staff writer Mark ..

wells, encourages communities |:

. treatment systems. A %

tion at home! (Just my lucki)™

. Gregory Hahn is the Times News’
Mini-Cassia bureau chief and can
be redched in Burley at 677-4042.

SALT LAKE CITY (AP) —
Congressional investigators have
received more subpoenaed docu-
ments related to creation of a mas-
sive southern Utalh monument,
but the Interior Departinent wants
them kept under wraps.
~ As the documents were deliv-
ered Wednesday, Interior
» Department Deputy Solicitor
".Edward B. Cohen complained
_that Rep. Jim Hansen, R-Utah,”
might try to use the files to aié ’
“lawsuits aimed at dissolving the
Grand Staircase-Escalante
" National Monument.
Such suits have been filed by the
Utah Association of Counties and’
-gverseers of state school trust lands,
Republicans counter that the
White House likely is more con-
cerned that the environmental stud-
coal mine may
President Clinton knew it
posed no major threat the region.
In announcing the 1.7 million-
acre monument, the president
‘implied potential damage from
;" the mining operation had spurred
fiis decision to set aside the scenic
canyon lands for protection.

YWO04ASs JuUCoLILHER WlLiLLwL
Grabher’s plans to lease the prop-
erty constituted a mobile home
park in the ci ich is also
against Hagern. code

“They (administration officials)
have no control over what we do
with the documents,” said Allen
Freemyer, staff director for the
House Resources Subcommittee
on National Parks and Public

" Lands, which Hansen

Freemyer added the committee

‘has not decided what, if any of

+the documents to release. He said

- the committee may write a report

quoting the files.

Earlier this month, the panel
subpoenaed all versions of draft
environmental studies on the
once-proposed Andalex mine
after the Interjor Department did
not voluntarily provide them.

Rep. Chris Cannon, R-Utah,
was among Republicans who pre-
dicted the documents would
prove Clinton lied about how
much threat the mine posed to
the monument area.

As the documents were deliv-
ered Wednesday, Cohen wrote to
Resources Committee Chairman
Don Young, R-Alaska, that Hansen
had earlier indicated the files
would fall into plaintiffs’

Hansen had been quoted as

DELAYS ON THE INTERSTATE

oo

~© A somitralier hauling propane gas Jackkn
move the trucl

Emergency crews attempt to

Wed going sssthound

oft 164 about one mike from Baise on Thursday.
K as It backs up traffic into Bolse. The driver walked away with only

scratch on his head. The highway was closed for several hours.

F b

Times-News correspondent Gina
Mulder can be reached in
Hagerman at 837-6273.

Monument documents may aid lawsuit

saying that groups suing to over-

" torn the monument “will feel

they hit the mother lode,” and
“that’s one reason I pushed to
make these documents public, to
help them.”

Cohen wrote that many of the
documents being provided “would
not be available in liigation, and
we presume that the commit{ee
will respect the privileges the
United States is asserﬁns’i in keep-

“YJse of the congressional sub-
poena authority to obtain docu-
ments for use by private parties
opposed to the United States in
litigation does not appear to be
the type of legislative or over-
sight purpose for which you indi-
cate the documents are being
sought,” Cohen added.

He noted that the reports
turned over are all preliminary
and include candid expressions of
opinion. Releasing them “could
confuse the public as to the offi-
cial agency position on an issue,
and have a detrimental effect on
the orderly process of decision-
making,” Cohen added.

~———

~ YL
Dairy -
2192 E. 1775 S., Gooding, sought
pennissiontoexﬂargeane;dsﬁng

o0n. )
“T have lived on the property

+ out our days,” _
: But he said the dairy has brought a
_terrible stench, along with ymbear-
* able flies, gnats and mosquitos.

ues, he said.

PPN

adjoining for 38 years and have:
_been able to build a comfortable
% home where we would like to live
Willis Cheney said. ..

Cheney also fears well contam-
. ination and harm to property val-

Sorénson said, “I am ‘sarry I
have offended so many people by
- trying to be in a business that is

being num in an agricultural zene
+, as an agricultural business.” But
¢ he refused to take the blame for

“flies in the neighborhood, argu-
ing that everyone in the area
keeps livestock. : .

“I spend $70,000 a year in my
neighborhood for feed,” he said.

. “What have most of you done for -,

Mma icultural community
. gj&i'L‘ﬂl‘{gggt}mmission '

) The planni

Sorensod’s application: {

approved ¢
on the condition that his dairy -
‘not enlarge. QL

1t also approved a CAFO siting *
permit for Don Askew, 1926 S.;

2100 E., on the same condition. . -
£ 1813 E. 3100 S8,
Wendell, also received approval |
 for a CAF(Q permit, .
Deelstra and Askew's applica:|
tions caused no controversy. .5,V

: Pieter

gorrespondeﬁ'tf
be reached in.

-Times-News . )
Sharon Metcalf can

Gooding at 9345292, i ft
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From: DWRO3: : SCURTIS Ill-AUG-1997 15:52:21.71

To: DWR60: : GSATTERL
CC:
subj: 36-08063A and 37-08508

Georgia, Shelley asked me to pull the above two files and review them so
we can get them moving (hopefully) in response to your ingquiry as to the
status of them. Just wanted to let you know we're working on it.

Sharla

TSP



From: DWR60: : GSATTERL 31-JUL-1997 10:52:24.02

ToO: DWRO1: : SKEEN
CcC: GSATTERL _
Subj: 16-08063A and 37-~08508

Hi...long time, no talk.

First water right=Gunning who can I ask about the status of the

license of permit. I hold the transfer related to several of

Gunning's license and this permit.

Second water right=Says in our records the field examination is complete
and sent to State Office May 18, 1992. I will check Bar Code also.
Thank you for getting back to me on the above. Hope all is well

with you. We are busy as little bees and our hive is the

southern Region and the honey is dairies and transfers...

c U...G.L.S...

7%’7—‘-5*/,07



From: DWR60: : GSATTERL 6-JUN-1997 08:03:25.62

To: DWRO3 : : SKEEN
cC: GSATTERL
Subj:  36-08063A

Hi. I have sent several messages to J. Johnson but have not
heard anything from him. I wondered what is the status of
the above permit number (this was supposed to be licensed
because this right with two other licenses were part of an
application for transfer for Gunning). Thank you for your
help. G. Satterlee

e phwne ermutiaalien Q,J,lfh\ I .
bc}wﬂﬁ(/ 0950 WS ha, vl

o th

J =t s/



From: DWRO0O3: : SKEEN 6~JUN-1997 08:12:15.07

To: DWR60: : GSATTERL
cc:

Subi: RE: 36-08063Aa
Georgia,

Jim found the file in his office. He told me to tell you that he will look at
it today.

Shelley Keen

7 7 SVE



From: DWR60: : GSATTERL 4-JUN-1997 16:45:16.21

To: DWRO3 : : JTOHNSON
cc: GSATTERL
Subj:  36-08063A

Hi Jim. Could you tell me the status of the above permit that

is awaiting to be licensed. I have the application for transfer
regarding this permit and two other licenses. I am wondering what
sort of action to take regarding this matter. Thank you for

your attention to this message,.

G. Satterlee

J 2t S8



From: DWR60: : GSATTERL 3-JUN-1997 14:26:52.47
To: DWRO6: : JTJOHNSON

CcC: GSATTERL

Subj: GUNNING TRANSFER

HI JIM. WHAT IS THE STATUS OF THE GUNNING PERMIT NUMBER
36-08063A, HAS IT BEEN LICENSED?

I STILL HAVE THE APPLICATION FOR TRANSFER IN MY POSSESSICN
AND I AM WONDERING WHAT ACTION I AM TO TAKE.

THANK YOU FOR YOUR ATTENTION IN THIS MATTER.

G L SATTERLEE

RS



From: DWR60: : GSATTERL 30-MAY-1997 08:27:33.26

To: DWRO3: : JJOHNSON
CC: GSATTERL
Subj: Gunning Transfer

Good Morning. I rcvd. a call from Rob Wms. (attorney for the
grantee) and he said the transaction was complete between
Gunning and his client. I was curious about the transfer

and if this sell needs to be included? Thank You. G.Satterlee

TSI



6/9/94

COMMUNICATION DOCUMENTATION

This form is to be used to document public record information requests regarding
any SRBA claim or claims. The form may also be used to document IDWR
communications requesting information regarding any SRBA claim oxr claims when the
request is not made in writing or the claim verification report is not readily
available to document the request. This form is to be filed in all relevant
claim files or a central office file.

IDWR Employee/Agent__Georgia Satterlee

DATE CUSTOMER
April 9, 1997 2:14pm Rob Wms.

SUBJECT: 36-02457,-07760,-8063A%%*

phone call (x) walk-in (.)

He is attorney for Van Dyke who wants to buy sk of NE% and N% of
SE% Section 21 and SW% and NW% SE% Section 22 (approx. 329 acres)
from Gunning. After discussing the situation, Mr. Wnms. thought it
be best to wait until after the permit** is licensed (the field
examination and ADM’s blessings is completed as of 08 April 1997).

7S 8T
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6/9/94

COMMUNICATION DOCUMENTATION

This form is to be used to document public record information requests regarding
any SRBA claim or claims. The form may also be used to document IDWR
communications requesting information regarding any SRBA claim or claims when the
request is not made in writing or the claim verification report is not readily
available to document the request. This form is to be filed in all relevant
claim files or a central office file.

IDWR Employee/Agent__ceorgia Satterlee
DATE CUSTOMER
April 3, 1997 4:35pm _ Gunning, GC

SUBJECT: 36-02457,-07760,-08063A

phone call (.) walk-in (X)

He came in on my request to clarify the situation of the Amendment
of Permit 36-08063A. After much discussion and one phone call to
the hero of the story, Shelley Keen, it was decided to recommend
the permit 36-08063A to be licensed (augmented w/ licensed rights
36-02457,-07760) and then proceed w/ a transfer.

Gunning is proposing to dry up the pivot corners (acres add up to
17 acres) in Sec 22, T07S, R16E and transfer the acres to dairy
which is east of Wendell.

The Amendment for Permit was paid for ($50.00) 05 March S#019504.
Because we are going to do a transfer instead of the Amendment for

Permit, the $50.00 from S#019904 will be applied with another
$50.00 (S#019994) towards the transfer fee.

The Amendment for Permit was withdrawn and compiled with the
transfer appliication and other documents.

MICRG 1 4.1r-
NOY 12 1999
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SD-

s

E
L

0611-2 Basin: 36 Starting Water Right: 02457
o

Water
Right No.

36-02457

36-02457

~ A36-02457

~ A36-02457

(Enter=Continue)

Name
Last, First

Priority
Date

GUNNING, F F
GUNNING, IRENE
GUNNING, FF
GUNNING, IRENE
GUNNING, FF
GUNNING, IRENE

09/29/1961
09/29/1961

09/29/1961

STG/ Use
5TS Source Desc
L/ GROUNDWATER IRR
L/ GROUNDWATER IRR
L/ GROUNDWATER IRR
L/ GROUNDWATER IRR

(GOLD6=Print Profile Rpt For All Rights/Claims on Screen)

oot

A- B .0t

A.?¢

(GOLD7=This Query)

(GOLD8=Cancel) (Menu
Mic - ' 1
-
NOV } )
< 1999




Sh-0611-2 Basin: 36 s.arting Water Right: 07760
0

S S
E Water Name W Priority STG/ Use Y
I. Right No. Last, First N Date STS Source Desc (]
36~-07760 LACERTUA, ROSITA C 11/07/1977 L/ GROUNDWATER IRR WR
36-07760 GUNNING, F F ¢ 11/07/1977 1./ GROUNDWATER IRR AJ
_ GUNNING, IRENE c
_ A36-07760 GUNNING, IRENE C 11/07/1977 L/ GROUNDWATER IRR AJ
_ GUNNING, FF c
_ A36-07760 GUNNING, IRENE C 11/07/1977 1L/ GROUNDWATER IRR AJ
GUNNING, FF C

(GOLD6=Print Profile Rpt For All Rights/Claims on Screen)
(Enter=Continue) (GOLD7=This Query) (GOLD8=Cancel) (Menu )

. D
%‘3

‘Ar' ]5./‘4




MJCRQ;:;UV. -

SD-0611-2 Basin: 36 Starting Water Right: 08063

8 0 s
- Water Name W Priority STG/ Use Y

. Right No. Last, First N Date STS Source Desc ]
_ 36-08063 00/00/0000 /Z WR
_ 36-08063A2 GUNNING, F F C 02/16/1982 P/ GROUNDWATER IRR WR
_ GUNNING, G C c

_ 36-08063B BRANCHFLOWER, MIKE ¢ 00/00/0000 /Z WR
_ 36-08063C BRANCHFLOWER, MIKE C 02/16/1982 P/ GROUNDWATER IRR WR
_ BRANCHFLOWER, KATHY C

_ 36-08063D BRANDSMA, HILL C 03/18/1982 P/ GROUNDWATER STOCK WR
_ COMMER

- (GOLD6=Print Profile Rpt For All Rights/Claims on Screen)
(Enter=Continue) (GOLD7=This Query) (GOLD8=Cancel) (Menu )

Tt s/




Q4,87 /97

B1:47

NORTH SIDE CANAL CO + 2087363837 A
P S —
<° 0 &M RECORD

FF. GUNNING & Irene Gunning, H/W

= 3-W-17

OWNER

NO. 827 re1

cenr. no_ 21871

NO. SHanes . 80.0

YO &RV
avoress Mt MAdUe  BAADE counry_Sooding .
o BY FROM 18600
v
ADDRESS CERT. NO,
DESCRIPTION E1/2 NE “*m&&& sec. 3% w7 RANGE]
' st Twe aance.
"’fﬂ:’ W‘\_(LC-L €
W2 - Q_&\%D’ %
‘i" v v 2 9-"'“’\(5 wﬁp—‘

HEV 12 1999
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1
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L
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o
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B, D, BOY &2L

WENDELL, ID '
PLAN FEEPARED BYr =

Robsrt Chlensenlsn

Emtenzicn Ay AgEnl

245 2RD. AVE. EAST

TWIN FALLZS., T 8333:

Humber of MNilkimg Sows in the Herdi..o...va.e..0. 222
Number of Dry Cows 3o the MHerd.o..o.ov e noaa LGE
Averags Weight el Matusre Caws..or i L4722

Num=ses of Calves Weigninmg f£row 1I0 - 328 lhe..... 122 e;ﬂﬁ'*#ﬁf
Veumiar a2 Calves Wiighing from IR0 - 529 Los..... I e 9.6 v
Nunser of Calves Waighiag Zrew 502 - 78¢ 1bsx..... @

umser of Calwes Weighing Zres 730 ~ 322 lbg..... O
Numbar of Calias Weighing fre-~ 209 ~1122 lhs..... @

TOTAL NUMSER OF ANIMALS CON SITZ....... .t -1/ L

WASTE REO0UCED SY HERD ON A DATLY BASIS

Wazue Produced Ly Cows on a Deily Besis.. .- c-vvenrrnan. L8ar. ou. 5.
Weste Froduced by Calves Weighing from 182 -~ 302 lbs... <L C cu. £t
wasts Sroducsd by Calves Weighingy from 322 - 5Q9 lbs... &3 eu. £%.
Wag=e Produced by Calves Waiching from €2 - 702 los... @ cu.fe,
Wasts Produszed By Calveg Waighing Zram 720 - 2@0 Lks... 2 PR L T
Waste Produced by Calvez Weijhing from %99 ~1100 lp=... D cu. £t

P e s |
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GENERAL IHFIJRNMATIOM:
Manure Reduction due To Solid Separation. ... i ivrornecnns @ %

Times Fer Dy Cows Are Bedng Milbked. .ol cri it nerunvmesnees ns 2

% of Milking Herd Manure Produced Being Stored ag Liguid..... is %
Daily Menure From Milking Heed Storsd in Lagson............... 232 cu.:
% of Rarplzcenent Herd Manure Pradussd Ieing Stere& =x Lizuid. & %
Daily Manure From Replicemnsnt Harvd Stored in Lagaon.......... 9 ¢Qu. -
Toral Namure Storsd fwew Ferd Btaved o0 Lagotduriiviiressseios 2828 Su.

FARLOR WASTE R[ZING STORED: ;
galiire o water Used <5 FLush Helding Faa (Da3lyd.,........ 2008 o=
Entoar Amount 9f Wabter Uzed o CLEET BULY TAR i srrvrrrrrreres 60 gal,
Zntar Amount of Water LUsed S0 Clean Fh@slilG. v errrneeerne. 250 @ar
cEnter Amsunt of Water Usad for Niscelliznscus Clzemur........ 3@ gal.
Enter Amcunt of Watar Used Zor Covw Pras...iveeirneiinannas 409 gal.
Exter Ameunt of Water Used +«o Wash 4the Parleor Plesr. e, .-, 73 gal.
Entar amount 27 Walter Uzed ta wazh YMill Houme Flasr......... 20 g=l.
Enter Amaunt of Water Fram (oeling Sys<ens Addad Ta Lagaon, @ gsl.
TOTAL WATER USED IN BARN AND HOLDING BPEN PER BaY. . oo iive.v.. 2834 g=_
T3TAlL CLLF OF WATER USED IEN 3ARY AHD HSLDING FEN FER Dav.. 378 v
TATAL CULFT. CF WATER PLUS MANUSZ STCREID 5T DAY. . oovviws .. eu8 cu.

RUNCFF CONTRITUTING TO STORAGE:
AREA L - 299 fE. oW 823 2+, Sloapes - 1 % Runafi - 12813 eu. 3
AREA 2 - 250 Lt K 836 L. Sloss - 20U Runaii -~ L3289 cu.:
ASEA 3 - 20 £+, 9z 830 £+, Siase - L % Rungff -~ S284 cu. -
AREA 4 - B3 Ly, = @ It Siop2 -~ 2 % Runafi - @ eu. =
AREA 3 - S 5 A a = Slazs - 3 % Runefsi - @ cu.
‘Teral R2urnoff from 25 vear 24 haur Sters Bvent.. ... .. . e 38386 cu. fh.

< Winter FPracisization Fras 1 in 3 Ysar o ge Cantalnsd.. 42333 ou. £t

TOTAL Runoff Fram Wintsr Precip. +~ Storm Evént....o.o.es, 82839 cu. £,

SUMMARY OF L:QUEQS T2 B% 5?&?2 g
Tokal X borase Raguirede s cinescenens 1&2 days
Tetal Pra 3 red I LAGETA. L i 68828 cu. Xt.

Pergent g% Runoizf Bexng Stmreu in Lagoan. .o eiiinarras S& %
Tatal of Runcff Water To Be 3tored In Lagesn........... 40420 cu.ft.

Manure To B2 Stored 40 LagoOm. v ee o vnnncnnenversoresen 41429 cu. ?t,

LAGOON STORACE REQUIRED (PRIMARY LAGCOONI.. . . v iviiieraasare 149874 cu. It
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State of Idaho
Department of Water Resources

ROSTER OF ATTENDANCE

IN THE MATTER OF APPLICATION FOR TRANSFER NO.
5197 IN THE NAME OF F.F. GUNNING AND G.C. GUNNING

Date: December 10, 1998

Time: 9:00 a.m.

Location: Multi-Purpose Room
Gooding City Hall
308 5th Avenue West
Gooding, ID

Hearing Officer: L. Glen Saxton

** Please Print **
NAME ADDRESS REPRESENTING

(Applicant or Protestant) .
Guren KeosT- bow A Weudell C 1'7"3; AN Wﬁ&de,h&
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOYERNOR

KARL J. DREHER
DIRECTOR

MEMORANDUM
To: L. Glen Saxton
From: Karl J. Dreher
RE: APPOINTMENT AS HEARING OFFICER - PROCEDURE RULE 410
Date: November 17, 1998

You are hereby appointed as hearing officer and are authorized to represent the
department as provided by IDAPA Rule 37.01.01410 (Procedure Rule 410) in the following

matter:

IN THE MATTER OF APPLICATION FOR TRANSFER NO. 5297 IN THE NAME
OF F.F. GUNNING AND G.C. GUNNING

Date: December 10, 1998
Time: 9:00 a.m.
Location: Multi-Purpose Room

Gooding City Hall
308 5th Avenue West
Gooding, ID

MICFCOFILMED
NOV 1 2 1999




PLACE:

DATE:

HEARING OFFICER:
ASSISTED BY:

EXHIBIT LOG

GUNNING Transfer No.
Geooding, Id
9:00 am , Thursday, December 10, 1998

Glen Saxton
Allen Merritt

[T L S
APPLICANT PROTESTANT
EXHIBIT DESCRIPTION ENTERED? | EXHIBIT DESCRIPTION ENTERED?
ID
T T ok elegl A Fudives Cusbne PHZ  Yer

B
c
Sy D
~— oo Pt et [ E
6 Curvim Stdemed | Neg F
e@ﬁ Mf“?—**””@ﬁv'{"ﬁsjm""'"m‘"'“' N”LJ&@H@& el
8 USGS  Aip Yes H
9 WIR (i, Lel Qe 1
10 Drodtone Aumlusfs Fes J
11 [BL—1051S Dewee| s K ||
12 PRO-1551H Decved oo L
&%ﬂﬁ 13 - Chwepdlsge T Aok oo M
A v ST T
v 15 Tdian! Dedsiom %é& 0
16 [30-457 Dewed Ve P
17 IG-07700 Dol Yoo Q
18 DG-OSUWBA Licedie Yo R I
19 61414»1}145 M‘dzw# Lfes S
20 T
21 U
22 v
23 W
24 X
a5 Y L ROFILMED |

o]
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STATEMENT OF G.C. GUNNING

STATE OF IDAHO )
§s:

J—
County of JEome )

1. I am G.C. GUNNING, currently residing at 2298 East 2900 South, Wendell, Idaho.

2. I make this statement on my own personal knowledge in support of the appeal of
Hilicrest Dairy concerning the denial of its CAFO Siting Permit application in Gooding
County. I am the son of F.F. Gunning and have an ownership interest in Hillcrest

Dairy.

3. In the fail of 1994, my father and I began negotiating for the purchase of the Hillcrest
Dairy site from its then owners. The Gunning family subsequently purchased the
Hillcrest Dairy site in March of 1995. A copy of the deed conveying titie to the real
property is attached hereto as § A7

4. At the time we began negotiating the purchase of the real property, it was being used as
a calf-feeding operation, with several thousand head of calves present. Our research
indicated that prior to 1987, the property had been used as a dairy for several decades.
In 1987, the property was put in the whole herd dairy buy out program. From 1991,
onward, it was used as a large calf-raising operation until we purchased it. Although
Gooding County Zoning Ordinance No. 50 was ruled invalid, the property was issued
a CAFO siting permit as a “Grandfathered Dairy” on October 20, 1993. A copy of sai
siting permit is attached hereto as § ‘

3. From the commencement of our negotiations with the then owners of the Hillcrest Dairy
site, it was our family’s intention to establish the site as a dairy with approximately 960
head of cows. On December 29, 1994, T went to the office of the Gooding County
Planning & Zoning Commission with the purpose of discussing our family’s plans for the
Hillcrest Dairy site. I dropped off a document entitled “Confined Feeding Operation
Animal Waste Treatment and Disposal Plan Review Application” indicating our intent
to establish the dairy site for 960 milking cows. I received a receipt for these papers
from the Gooding County Planning & Zoning office on December 30, 1994. Copies of
the application and receipt are attached to this statement as 9'
respectively.

STATEMENT OF G.C. GUNNING -1 ) ‘ MICROF-‘_}LM.W
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9.

I was told by Judy Daubner in January, 1995, and again in March of 1995, that Gooding
County then had no ordinance in effect which would prohibit the plans which I had
presented, and that no permitting process of any kind was then required by Gooding
County for the operation that we planned.

On the 26th day of January, 1995, approval for the waste water treatment system at the
site was granted by the Divisi f Environmental Quality of the State of Idaho, Dept.
of Health & Weifare. See E : attached hereto.

In reliance on the statements of Ms. Daubner as 1o the status of zoning in Gooding

County, our family completed the acquisition of the Hilicrest Dairy site in March of
1995, and commenced the remodeling of the facilities present to accommodate a 960-cow
dairy. From that point through September 27, 1995, the date of the adoption of Gooding
County Ordinance No. 60, the Gunning family expended large sums of money in
converting the calf feeding operation to a milking cow dairy. The summary of the costs
and expenses paid by our family in establishing the 960-cow dairy between the date of
our acquisition of the property and the date of the adoption of Ordinance No. 60 is as

follows:

Date Amount Purpose

3/95 $165,000.00 Purchase of Hillcrest Dairy site

8/94 $15,000.00 Down payment for farm manager’s manufactured
home

3/95-9/95 $7,397.40 Repair of house, removal of barmn roof, general
cleanup

3/95-9/95 $1,579.93 Supplies for foregoing

8/95 $3,291.00 Idaho Power - relocation of power service

3/95-9/95 ©  $18,500.00 Removal of rock, dirt and other excavation

9/95 $3,750.00 Concrete work

9/95 $14,465.67 Northside Canal Co. - pipe existing lateral

9/95 $20,000.00 Dairy equipment

9/95 $15,900.00 Masonry work on barn

9/95 $6,955.91 Roof trusses

9/95 $26.198.78 Purchase of straw, hay, silage

TOTAL  $298,038.69

At the time of our acquisition of the property in question its zoning was “Agricultural”.

STATEMENT OF G.C. GUNNING -2
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10.

No member of our family received any personal notice of any change in the ordinance
which down-zoned the property from “Ag” to “T-2", apparently, under Ordinance No.

60.

We continued the remodeling process through October of 1996, when the dairy facility
was occupied by approximately 960 head of cows. Our family invested in the project
an additional amount of approximately $550,000 to complete the project, over and above
the amounts set forth in paragraph 8 of this statement. I acted as general contractor on
the job throughout the course of construction. The project was self-financed by our

_family. Conventional financing was not obtainable because of the zoning controversies

in Gooding County, which caused delays in our contemplated completion date. In July,
1996, Gooding County caused delays in the connection of power to our facilities which

further delayed the completion date.

s
DATED this ] 2 day of November, 1997.

Ul

/G.& GUNNING O T~

STATE OF IDAHO )

County of Q’:e‘/ﬂ'ﬂ )

S8

On this f 4%@ of a /,) (/QM-'[F"‘ , 1997, before me, the undersigned, a Notary Public in and for said

g

County and State, personally appeared G.C. GUNNING, known to me to be the person whose pame is subscribed to

the within and foregoing instrument, and who acknowledged to me that he executed the same.

IN WITNESS WHEREQF, [ have hereunto set my han seat-the day and year in this gertificate first above written.

vl

NOTARY PUBLIC for Idaho
Residing at:

\l AN
Commission Expires:_ 2) |ﬂ f ﬂ q

STATEMENT OF G.C. GUNNING -3
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WARRANTY DEED

FOR VALUE RECETVED. AQAMERICA, FCB, successor in interest to fFarm
Credit Bank of Spokane, the Grantor. does hereby grant, bargain, sell, and convey
unto F.F. GUNNING and IRENE GUNNING, hushand and wife, Grantees, whose address
is P.0. Box 716, Wendell, Idaho 83355. the following described premises 1n

Gooding County, Idaho, to-wit:

Township 7 South, Range 15 East of the Boise Meridian,
Gooding County. Idaho: .

Section 34: ERNEX.

TOGETHER WITH ali tenements, hereditaments, and
appurtenances  thereunto belonging or any wise
appertaining: together with all water and water rights
used upon or appurtenant to said lands and however
evidenced. .

SUBJECT TO any and all easementis. rights of way. or restrictions of
record, and buildings and use restrictions. zoming and building laws. and
ordinances, if any, as the same may appear of record, and the exceptions,
provisions, and reservations contained in patents or deeds from the United States
of America, or the State of Idaho. or in other deeds of record.

TO HAVE AND TO HOLD the said premises unto the said Grantees, their
heirs and assigns forever. And the said Grantor does hereby covenant to and with
the said Grantees that it is the owner in fee simple of said premises; that the
premises are free from all encumbrances. except as mentioned above, and that it
will warrant and defend the same from all lawful claims whatsoever.

DATED This A day of March, 1995.

AQAMERICA, FCB.
Successor in interest to
Farm Credit Bank of Spokane

oo Ko Mo
STATE OF IDANO COUNTY OESSBOQﬁ{?‘ b ecrow g“_y : Lo LY 7 Lo
: Fried for record at e request S Position: ﬂo?ﬁ/ il ///G’(/“l%)
-i B—Jﬂm pa o'dod\Efn- miﬁ' 4

i‘, o 184S b

£LEN A. PAQLI, Recorder
By 4 J”_lj_u m EZ 1i Deputy

WARRANTY DEED - Page 1
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AUG-05-'95 TUE 11:25 ID: FAX NO: ei= o 6 S —

—'-:’i, . - N L - %
- STATE OF IDAHD ) : o L - : . E
) ss. : ‘ R

County of _ Twin Falls }

On this _2nd  day of March, 1995, before me. the undersigned., a
Notar{ Public in and for said County and State, personally agpeared
Kim Herzinger , , known to me to be the authorized agent
of AgAmerica. F(CB. who executed the foregoing instrument on behalf of the said
corporation, and acknowledged to me that such corporation executed the same.

IN WITNESS WHEREOF. I have hereunto set my hand and affixed my
official seal the day and year last above written.

- ;‘NE ‘.}::'—'._ - .
i;.‘a v .‘)}‘ L i 14 o -
AL %OTﬁRY PUBLIC FO% IDAHO
3 { L . g =
2 \E.QTARY Q. Residing at: Heybura
L hr My commission expires:  1Z-07-:U00
Sypopi\Vio v o P
1..‘::'-, ‘b\;\
; e A
IR T
" WARRANTY DEED - Page 2 - MioRaE,
T LN
NGY 1
. 12 1999
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UAROUSITING PERMIT

%L pLANNINGAND ZONING COMMISSION
.~ COUNTY OF GOODING, IDAHO

Permit No. _ G-94-016

Date October 20, 1993 .

.

. NAME- Farm Credit Bank of Spokane
: {Dairy West Assoc.)
ADDRESS- P.0. Box 308, Twin Falls, Idaho 83303-0308 Q}

permission is hereby granted to

5
- LEGAL DESCRIPTION- Section 34, Township 7 South, Range iK’EBM

NUMBER OF ACRES- 80

ZONING DISTRICT- T-2 Wendell

NUMBER OF HEAD- 473 head of lactating dairy cattle
204 head of calves

FEE-  $00.00

/GRANDFATHERED DAIRY

This permission is granted under Gooding County Zoning Ordinance # 50,
Article XVII- Section C. Any increase in structures or change in the
location of structures must conform to the restrictions as outlined in
Section C. A Confined Animal Feeding Operation (CAFQ) can be transferred
or sold upon written notification to the Administrator by the holder

of the existing permit. Article XVII, Section C-4.

No building permit shall be required for a barn, corral, coop, pen,.
machinery shed, or ther structure used exclusively for agricultural
purposes, whea such structures are situated on parcels of land contain-
ing twenty (20) acres or more. Article XVII, Section A.

minigtrator

LOCATION- 1 } mi. East of Wendell : o




P B

CONFINED FEEDING OPERATION
ANTMAL WASTE TREATMENT AND DISPOSAL PLAN
REVIEW APPLICATION

1. NAME AND ADDRESS EL—-DTAMOND LAND & LIVESTOCK

a. Name of owner/operator. mr. . C Guaniag
b. Name of facility. HILL CREST DATRY
c. Mailing Address (street,route, po box} .
P.0O. Box 821
d. City/Town, State, Zip Code.

Wendell, Id 83355
e. Name, Address, state, oi contractor doing the work on the
CFO. Western National Construction 5104 W. Cove Boise, Id 83355

2. _ PHYSICAL LOCATION OF FACILITY
a. County Gooding

b. Legal Description

1. Township Nams _South

2. Township Number 7 Range 15 EBM
Section 34 1/4 Section
Quarter of Quarter E} of the NE:

3. ANTMAL UNITS
please list the maximum number of animal units held in
confinement Ffor more than 45 consecutive days in any 12 month
period. (complete attached worksheet)
2. Total number of Animal Units (from the worksheet) 1554

4 ANIMAL UNITS WOREKSEEET
instructions: In column 2 r the number of each animal
b 5

. nce
type present on the operation for consecutive days in any 12
month period. Multiply that number by the animzl eguivalency
factor found in column 1. This will give you the single animzl
unit number to be entered in column 3 {col.1 X col.2 = ccl. 3).
The totzl of all numbers in column 3 is the total number of
animal units present on the CFO.

Bnimal Tvoe Animal Eguivalency NumZer on Zguivalent
Pactor che Aninal
{1} operaticon Onits
(2} (3}
DAIRY CATTLE
Milking & D=y Covws 1.4 960 1344
He2ifers (800 lbs-1200 1bs) E ey 1.1
! o
4 _‘Irl'\“. ,J
. . .
AFE Iy




Heifers {400 lbs-800 lbs} 0.6

Calves {under 600 lbs) 6.5 200 7 210
BEEF CATTLE

calves (up to 400 1lbs) 6.5

Stesrs/cows (over 1000 lbs} 1.9
. Steers/covs (600 i%5-1000 lbs) 0.8

Julls (eachi' 1.4

SWINE

rigs }Sé ibs-market) olq

rigs {up to 35 1lbs} c.1

Sows (each} G.4

Soars {each) G.3

SEEEP {ezch} .1

YORSES {each! 2.0

CHICRZNS

Laysrs (each} ¢.0

Broilsrs (each) 0.005

TOTAL COMBINED ANIMAL UNITS 1554
(Transfer this number to
question 3a)

5. SOILS AND HEYDROLOGY
2. 1Is there fractured bedrock or basalts within 5 fest
of the surface at the lagoon site? Y X W
b. Are there any rivers, streams, canals within 50 ft. of the
CFQ? Y x N
c are there any lakes, ponds within 50 ft. of the CFO? Y N
ol What are the primary soil typss in ths area o: the CrO?
Szndv _Clay Loam
e Attach a copy of the soil tests conducted at the site of
che waste containmant 1agoon. RKeT e~ Fibs )
? f;?hf.“‘ Ny,
85 '



£. What is the depth to ground water at the CFO (in £t.)? In checking
(Attach well drillers log if available)
with Dept. of Water Resources well was drilled in 1930 no log available.
g. Whatois the distance to the nearest domestic water supply?
700 £t o
h. What is the slope or gradient to the nearest domestic well?
.01287% per ft

6. SYSTEM DESIGN o S

Attach a copy of the proposed waste treatment and disposal

system design , prepared by a Agricultural Extension Agent,
the Soil Conservation Service, Proflessional Engineer oxr other
qualified perscnnel. Include the name, address, agency of the
design personnel.

7 ..DRAWINGS Mot o~n- Fref

se submit a drawings of the CFO. The drawing should be to

Plea
ale and include the following information:

sC

a. Locations and dimensions of:

loafing sheds X £
milking barns 34' x 121" £
corrals X £t
waste storage
lagoons X ft
dischaxrge ditches X i
paved parking lots X ko

b. Slope and elevations of the highest and lowast geology
features. North slope with a difference of 9 fr. from high to low
c. Slopes and locations of drains and clean outs.
d. Distance to the nearest nelghbors property boundary ies) .
50 £t .
e Acras available for land application of sclid and
ligquid animal wastes 1330 acres

‘.1:

8. OPERATING PLAN AoB T e 2L

Include an operating plan that addresses how liquid and
solid wastes will be managed including but not limited to
storzge and land application. The operating plan shall be
consistent with Idaho Wasts Management Cuidelines for
Confined?$nimal Feeding Opsrations.

uhfjt?f?ﬁy{ﬂﬁ

3§ g T

Moy

"2 1995



9.

OTHER INFORMATION ,
Other information may be reguired depending on the
circumstances related to the waste tCreatment and

disposal facility.

Mmoo,
e !in!'v’ff:f::
Yoy
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IDAHO DEPARTMENT
OF HEALTH AND WELFARE

2 DIVISION OF
¥ ENVIRONMENTAL QUALITY

601 Pole Line Road, Suite 2, Twin Falis, 10 83301-3035, (208) 736-2190 Cecil D, Andrus, Governor

January 26, 1995

Mr. G. C. Gunning
Hill Crest Dairy
2100 East 2950 South
Wendell, ID 83301

RE: Approval for Confined Feeding Operation (CFO) Waste Treatment
and Disposal Facility

Dear Mr. Gunning:

A confined animal feeding operation Waste treatment and disposal
system site inspection was conducted on January 24, 1995 by Nick
Cizmich from the Division on Environmental Quality (DEQ)-South
Central Idaho Regional Office (SCIRO). DEQ hereby approves the
disposal system for 1554 animal units located at 2100 East 2950

Scuth, Wendell, Idaho.

This approval 1is based on compliance with the following
conditions:

1. Surface water runoff must be directed away from or around
your dairy facility.

2. Runoff from corrals must be contained on your property or
directed to your containment lagoon.

3. A minimum of 2 feet of undisturbed native soil will be
required as base material for all wastewater containment

1 -
lagocons.

4. All soils categorized as group I or II type soils
according to the Soil Conservation Service (SCS) 716
Technical Note will require appropriate liners; (Soil

types at your facility appear to be apprcpriate for waste
containment lagoon construction.)

5. Solids should be stacked in the corxrrals or stockpiled and
then removed by hauling to land application. The waste
shall be handled in a timely manner to reduce potential
nuisance, odor and vector problems. Solids and liquids
shall be applied at agronomic rates.

6. Waste containment lagoons shall be lowered prior to going
into winterhtonpths. Waste material should not be applied

to frozen or duringiwinter months.
tﬁ*’i}f’ 1 3 ‘ EXH‘B'T
S gy -

L
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Mr. Gunning
January 26, 1895
Page 2 :

7. The operation of the CFO facility waste management system
facilities will be consistent with Best Management
Practices contained in the Idaho Waste Management
Guidelines for Confined Feeding Operations.

This approval issued pursuant to Idaho Code 39-118 shall not
relieve you from any obligation to comply with any other applicable
local, state or federal laws, including without limitatiom, the
IDAHQO WATER QUALITY STANDARDS AND WASTEWATER TREATMENT REQUIREMENTS
or local zoning ordinances. In addition, this approval by DEQ does
not imply approval of the proposed cperation by any other agencies
of the State of Idano or by any local governmental entities.

The owner/operator assumes all liabilities that may be incurred due
to the operation of the facility waste treatment and disposal
system that results in discharges of solid or liquid animal wastes

to waters of the State.

It is recommended that the owner/operator apply £for the
Environmental Protection Agency’s (EPA) National ©Pollution
Discharge Elimination System (NPDES) Pexrmit.

If you have any questions or comments, or need assistance I can be
contacted at 208-736-2130

NicK A. Cizmich
Water Quality Compliance Officer

NAC/ml
cc:  Judy Daubner, Gooding County Planning & Zoning

ar h s 2 L0

Mike McMasters, Prevention & Certification Supervisor, DEQ

~
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Departmeni of Water Reséurces

APPLICANT'S
Exhibit “1 - @ @ P ii

Date Admitted __L2/lo/&>

IN THE DISTRICT COURT OF THE JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF
Ident. Number: A36-07440
Date Received: 9/16/1998
Receipt No: C043414
Received By:

COPY FOR NOTICE OF CLAIM TO A WATER RIGHT COPY FOR
YOUR FILES ACQUIRED UNDER STATE LAW YOUR FILES
1. Name: CITY OF WENDELL 208-536-5161
Address: PO BOX 208
WENDELL ID 83355
2. Date of Priority: FEB 6, 1974
3. Source: GROUNDWATER Trib. to:

4. Point of Diversion:

Township Range Section 1/4 of 1/4 of 1/4 Lot County
078 15E 33 SE SW GOODING

5. Description of diverting works:

6. Water is used for the following purposes:

Purpose From To C.F.S (or) A.F.A.
INDUSTRIAL 01/01 12/31 0.220 53.10
7. Total Quantity Appropriated is:
0.220 C.F.5. (and/or) 53.10 A.F.A.
8. Total consumptive use is Acre Feet Per Annum.

9. Non-irrigation uses:
10. Place of Use:

Township  Range Section 1/4 of 1/4 Lot Use Acres
078 15E 33 SE SW INDUST

11. Place of use in counties: GOODING

12. Do you own the property listed above as place of use? YES

13. Other Water Rights Used:

A36-07440 page GV L. Date: 10/30/98




14. Remarks:
RIGHT GIFTED TO CITY APPROXIMATELY 1989.

15. Basis of Claim: LICENSE

A36-07440 Page 4., 2 Date: 10/30/98




IN THE DISTRICT COURT OF THE FIFTH JUDICTAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) PARTIAL DECREE PURSUANT TO
) I.R.C.P. 54(b) FCR
Case No. 39576 )
) Water Right 36-07722
NAME & ADDRESS: CITY OF WENDELL
PO BOX 208
WENDELL 1D 83355
SOURCE: GROUNDWATER
QUANTITY: 2.67 CFS
PRICRITY DATE: 06/20/1977
POINT OF DIVERSION: TO7S R15E 533 NWNWSE Within GOODING County
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
MUNICIPAL MUNICIPAL/CITY LIMITS OF 01-01 12-31 2.67 CFS

PLACE OF USE:
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

PLACE OF USE IS LANDS WITHIN CITY LIMITS OF WENDELL.

USE OF THIS RIGHT WITH RIGHTS LISTED BELOW IS LIMITED TO A TOTAL
COMBINED DIVERSION RATE OF 4.67 CFS AND A TOTAL COMBINED ANNUAL
CONSUMPTIVE USE VOLUME OF 708 AF IN A SINGLE IRRIGATION SEASON.
COMBINED RIGHT NOS. 36-11276, 36-11277.

RULE 54(b) CERTIFICATE

With respect to the jssues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), l.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may fssue and an appeal may be taken as provided by the 1dsho Appellate Rules.

DANIEL C. HURLBUTT, !R.
PRESIDING JUDGE
$nake River Basin Adjudication

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b) PAGE 1

Water Right 36-07722 B . @ @ PY OCT-30-1998
£y . )
MOV g 7 . 2




In Re SRBA

case No. 39576

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

At Nt s

NAME & ADDRESS:

SOURCE ¢

QUANTITY:

PRICRITY DATE:
POINT OF DIVERSION:
PURPOSE AND

PERIOD OF USE:

PLACE OF USE:

CITY OF WENDELL

PO BOX 208

WEKDELL 1D 83355

GROUNDWATER

1.33 CFs

0472771951

TO7$ R15E §33 SESENE

PURPOSE OF USE
MUNICIPAL MUNICIPAL/ CITY OF WENDE

Water Right 36-11276

PARTIAL DECREE PURSUANT TO
[.R.C.P. 54(b) FOR

Within GOODING County

PERIOD OF USE

01-01

12-31

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

With respect to the issue
with Rule 54(b), I.R.C.P., that t
final judgment and that the court h
judgment upon which execution may issue ardl an appea

PLACE OF USE IS LANDS WITHIN CITY LIMITS OF WENDELL.
USE OF THIS RIGHT WITH RIGHTS LISTED BELOW IS LIMITED TG A TOTAL
COMBINED DIVERSION RATE OF 4.67 CFS, A TOTAL COMBINED ANNUAL
CONSUMPTIVE USE VOLUME OF 708 AF IN A SINGLE IRRIGATION SEASON.
COMBINED RIGHT NOS,: 36-07722, 36-11277.

RULE 54(b) CERTIFICATE

SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54¢b)

Water Right 36-11276

he court has determined that t
as and does hereby direct that the above
L may be taken as provi

s determined by the above judgment or order,
here is no just reason for delay of t
judgment or order shall be a final

ded by the ldaho Appellate Rules.

QUANTITY

1.33

CFS

it is hereby CERTIFIED, in accordance
he entry of a

DANIEL C. HURLBUTT, JR.
PRESIDING JUDGE
Snake River Basin Adjudication

PAGE 1
OCT-30-1998




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) PARTIAL DECREE PURSUANT Y0
) I.R.C.P. 54(b) FOR
case No. 39576 )
) Water Right 36-11277
NAME & ADDRESS: CITY OF WENDELL
PO BOX 208
WENDELL ID 83355
SOURCE: GROUNDWATER
QUANTITY: 0.67 CFS
PRIORITY DATE: 12/31/1929
POINT OF DIVERSION: TO7S R15E S33 NESWNW Within GOODING County
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
MUNICIPAL MUNICIPAL/ CITY OF WENDE 01-01 12-31 0.67 CFS

PLACE OF USE:
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

PLACE OF USE IS LANDS WITHIN CITY LIMITS OF WENDELL.

USE OF THIS RIGHT WITH RIGHTS LISTED BELOW IS LIMITED TO A TOTAL
COMBINED DIVERSION RATE OF 4.67 CFS, A TOTAL COMBINED ANNUAL
CONSUMPTIVE USE VOLUME OF 708 AF IN A SINGLE IRRIGATION SEASON.
COMBINED RIGHT NOS.: 36-07722, 36-11276.

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules.

DANIEL C. HURLBUTT, JR.
PRESIDING JUDGE
Snake River Basin Adjudication

PAGE 1

SRBA PARTIAL DECREE PURSUANT 7O I1.R.C.P. 54(b)
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. USE TYPEWRITER OR l gtate of Idaho
BALL POINT PEN Department of Water Resources
- WELL DRILLER'S REPORT

State law requires thut this report be filed with the Dicector, Department of Water Rﬂ within 30 @

days after the completion or sbandonment of the well,

1. WELL OWNER

Name__ RTP

Address___Wendell, Idaho

7. WATER LEVEL

Static water levet __131 Depotision il pRdigsources
Flowing? [J Yes

¥ 4 s

X1 No Soaueem, Biswict Offica

Temperature °F. Quality
Artesian closed-in pressure (XN \
Owner’s Permit No. 2 36-7440 Controlied by O Valve 0 Cap O Plug
2. NATURE OF WORK 8. WELL TEST DATA
¥ Newwell  [) Deepaned [ Replacement i@ Pump D Bailer 0O Other
* Dichargs G.P.M. Draw Down Hours Pumped
) Abandoned [describe method of sbandoning) | Approx 185 3 1k
1 3. PROPOSED USE
" O oomestic [ wrigation O Test 3 Otwer sty ) | o 1THOLOGIC LOG _J
t
O Wusicipd (D Wndustris  [3 Stock [J Woste Disposol or | Hole | Dopth Matarial e
injecti . | Olam. | From | To ¥o3j No!
18 0 2 Top Soil '
4. METHOD DRILLED 17 7 12 Gr;v Tava
12 | 234} Broken Rock w/al
XiCable O Rotory O Dug O Other e SRR
32 53 Hard Rack
5. WELL CONSTRUCTION £q er Hard Cray
55 | skl Crovice w/brown. lava
Diameter of hole __12  inches Total depth _256____ feet ekl 65k Hrm.m_La.g'a_ |
. Casingschedule:  [X Steel 0 Concrete e5kl 73k ]| Crav Lava I
i Thickness Dismaeter From To " |
i 73k 80 | Hard Reck
i 250  inches 12 inches +_1ld5_ feet =6  feet a9 ! o0 | Crevice i
i irches inches foet feat " o0 | 94 | Broken Pink Rack :
: inches inches feet feet 94 107 | Hard Gray lava |
;ﬁ“ :"chh“ :::: :::: 107 |114k] Broken Brown Lava !
- rehes nches e _— 114%/119%| Hard Gray Lava !
Was cosing drive shoe uied? O Yes O No 119%/130 | Hard lava w/seams Brown X
Wesa packer arsealumd? Ol Ves & No 130 186 | Brown Broken Lava Xy i
Perforated? OYes [ENo 135 140 | Brown Hard Lava w/seams X
How perforsted? O Factory O Knife J Torch 140 |165 | Hard Lava X |
Size of perforation _ inches by inches 165 167 Clay - X i
Mumber From Te 167 [177%] Soft Broken lava x| |
perforations feet fest 177%| 182 Broken Lava 5 '
perforations feet feot 182 1192 EXKE -Hard Lava 5
perforations - femt feet 192 (240 Broken lLava X :
L3 1 L
Well screen installed? OvYes @No 240 1256 1 Haxd Cray Lava X
Manufacturer’s name
Type ModelNo.
Diameter __ Slot size ____ Set from feet to foet
Diarmeter__ Slot size___ Set from fest 10 feet
Gravel packed? O Yes [X No Size of gravel
Placed trom feet 10 fout
WA&IP%]LHSE Materio! uted in seol B0 Cemant grout
D Puddling clay O Well cuttings
Secling procedurs weed ] Stwery pit [ Tomporery surfoce cosing
] Overbore 10 seal sapth
10,
6. LOCATION OF WELL Work started 2/5/74 finished 9/30/74

Sketch map location must agres with written location,

I N
! ! H
élo ""5'“‘|'"‘:“‘ Subghvision Neme
W—-—i—— — §
_..,3___]_-_ ] Lot e 9 = 16 proek we. Lis
X
[
[ TTERAT) Lacdine
SE. SWion 33 13 s RIEE
o $F o E S

{1, DRILLERS CERTIFICATION

Fitm Nome

SMITH DRILLING & PUMP CO,, INC.
! Firm No-.].z.].-...

w328 Weat Avenue A . nggm_. ouu__l_.ﬁﬂ"

/
Signed by (Firm Officiol) f/‘h : T /

b...,.x?yf,%w .




F‘ﬁ*’E C DAHO DEPARTMENT OF WATER RESOURCES Use Typewriter

oCT 13 1 1935 WELL DFIILLER S REPORT Ball Point Pen

¢ watet R es°“'°
Ei%‘k%w 7f S 4,.,,5} 0“1‘9 11. WELL TESTS:
o‘h‘" IDWR el gPump O Baller OAr O Flowing Artesian
2. OW - Yield galJmin. Drawoawn ~Pumging Level Tine
Nar?\e NEIT@J. Je/ / (’/’f’ [ o // -
Address evzrd
City Sawlt zp 3355
Water Temp. Bottom hole temp.

3. LOCATION OF WELL by legal description: Water Quality test or comments:

Sketch map location must agroe with written location.

12. LITHOLOGIC LOG: (Describe repairs or abandonment) _ wrater

N
w2 North South & Bore I'com | 7o | Remarke: Lithology, Water Guality & Tempersturs § v | ¥
Rge. /,é E/:r West O Ol 1 4 TD % /
" ©Sec._332 14 55 14 =S kA H B WA P
Govilot __ Counfyo == W= AT/ AWE ;
5 i /A YD .
© Address of Well Site_/ZErr £ £ 7€ <A K8 Cders
g oce ST City Y o A 214] L&/ [ o
(Gmm-umdmnd+om»mdwm1 -" m Ifh +A] /_,nz}pr}
'\,]' L. Bik. Sub. Name 77
- AW 2 For [ oders
|| 4 PROPOSED USE: A A
| {1 Domestic (] Municipal (O Monitor  (lmigation o0 108 rofien ! ! Al
A OThermal O injection (] Other AT Low
5. TYPE OF WORK 107 \No rEUsSIC,
ow Wall [ Modify or Repair ?Beplacemant ) Abandonment 110 Fad ] [ ot
% 6. DRILL. METHOD /Ei 7o
AN (JMud Rotary Rotary [Cable [ Other 24 1134 oS _
. i / 129
:,[ 7. SEALING PROCEDURES L
SEAUFILTER PACK AMOUNT METHOD | _5'5 Iy =Y. R
- Materiai Fom | To | Sacksor 1l el -/
\ } e 8y e o e “i ~ f_f'- ! ] ,70 \a 2 ) acd
17 1174 I Kow [Jrase Runks =
L[\ 741121 Yo
: Was drive shos used? 3 Y &1 N Shoe Depth(s) 2 “ -«
™\. Was drive shoe seal tested? YO NEJ. How? =2/ 1 FSre K ou
(M 8. CASING/LINER: [TadVis)
(. [Gapeer] Fom | T JGmuge] Wearal Ceseg Lner Weied Threaded 0l L G0 Kew, ('nders X
72 L Lisybas] yieelld o ¢ d oo j2t | TV Lese
4 o o D ll?}\EE 3 rofem
% 4 O ] [ t %,
I\\ Length of Headpipe Length of Tailpipe 2 N7 | LlmKen 4= (1 inders X
9. PERFORATIONS/SCREENS &"?’ 24| (5] Loy -
Q Perforations Method 4 - 4 Kﬂ-v A _L"i'*’
Q Screens Screen Type. Configt (Measurable) l
Date: Started ___ 41— 2l l “ 5 Completed J
From To Siot Size | Number |Diametsr Materiai Casing Linar
| a 13. DRILLER'S CERTIFICATION
] d /We certify that all minimum well construction standards were comptied with at
a O the time the rig was removed.
Firm Name br'-"}—j?‘a‘i Qr‘n//rﬁ‘ﬁ'(_ﬂrmNo;_é_
10 STATIC WATER LEVEL OR ARTESIAN PRESSURE ' /
__/__ft below ground  Artesian p Gré . - | Firm Official Date_?_'_ﬁjz
Depth tiow encountergd ___ — escnbe access port or and F—/ L
controt devices: f ’/? okl At Supervisor or Oparator A /‘/ s /Date ? g i
1}”‘7 (Slgnoncemmmauomr 0T

FORWARD WHITE COPY TO WATER RESOQURCES




Form 2387 STATE UF IDAHO VSE TYPEWNITER OR
DEPARTMENT OF WATER RESOURCES BALLPOINT PEN
WELL DRILLER'S REPORT
Suulucmmmnmmhﬂﬂmmcbknm,bmomdwmam
within 30 days atwe the sompistion or sbandonment of the well.
1. WELL OWNER 7. WATER LEVEL
C 3 ird
Neme “1‘, QF &)" diss Static water tevel /43 toet betow tand murface
Address Mggéd Fiowing? [) vey No Q.M. flow
) No. 4-cy- K. BrY; Artesisn closed-inpressure ______  pasl.
Dritting Pormit Controliedby: OvVeve QCap [
Water Right Permit No. __«= 25 - 0 s/ or- o

T -m"ﬁ

N s Wimpeesiuty rones below

OF. Quality

2. NATURE OF wWOomK

Describe access port ._._IM.Q_&./_Cﬁﬁ_m

8. WELL TESTY DATA
New well Li Dy d i.. Repl
vy ot incrarsn for 5.4 mr' L s, O Ak O Other
- Abandoned (describe t procedures such se Dischargs GPM, Pumping Level Hours Pumped
materisls, plug depths, stc. in thologic log)
W Seut 2o LEST TP — S
3. PROPOSES USE ~ e i S -
[} Domestic {3 trrigation (1 Test W Municipst 9. LITHOLOGIC 1.0G
JIndustrial  [J Stock [ Waste Disposal or Injection — re—1
L1 Other . {specify type) Bore D Water
Dism.[From] Te Mateviel YoNo
4. METHOD DRILLED .
] Rotwry ™ Aor 0 Hydraulic [J Reverse rotwy :E"—"-H 4 ,wm’,
£ Cable .1 Dug ) Other e 4 LW 3 : FE{
5. WELL CONSTRUCTION I S
Casu;u:| :::::ull.\ﬁ Slnlmlil:"(:oncrnn ] :)::r u 0 r Ct min. "Fof Sa T
J&Su inches _ J inches | teet 3D feet -r.._ﬁiﬁ BT A i —
e . inches | inches oot teet] 53 o j':;q 507‘;‘" 1
e, inches _  inches e, Tt et % aL. 1 —EJ' :_Q_JS_(_
_______ inches hfnchcs e et emt _ﬂ; Ay Sl E
Was cating drive shoe used? You [1 No e r b’
Wnapscherorsesi used? 1 Yer Y No ] ﬁi% 4l —L g &L u::}—
Perlorsted? O Yes h No 'uo‘ 130 3 " a &1 C - i ‘ﬂ'f
How perforated? (I Factory Tl Knife 2 Toreh [ Gun ['*—1/7Y 47" 24 ﬂ&--. :)~--
Size of perforation __ inchesby _ _ _ inches - T - I -
MNusber From To - T
.. Buriorationr  _ feet_  feet]" 1" e I e e
e e perfor.'(ions e e feat e o feer | - B I R e e
e e e Pﬂfﬂrlhm e foot e L foet{— -1~ T - i’ PrTTET e e e
Wall screen instatled? L Yes X No S S A D vttt AR M
Manutscturse'sneme ___ b oo - 4"““”“ Rt e rdid
TYe® .o o . __ModelNo. N e R R
Dismater ___ Slotsize ___ Setfrom __ fost to teet |+ "—J_‘“’" Ry o St TLN Y
Diameter _ _ Slotsize __ Setfrom _ festto ted |- -~ +- 1~ T DEE— s
Gravel packed? () Yer W No (] Sizeof gravel ___ - - T ——
Placed from _ __ _ festto e et " ra
Surface seal dopth /307 Materiat used in seal: T8 Cement grout - — :
O Bentonite O Puddiing clay o.. .. f-ftr--r1t+—- - 1
Sealing procedure used: O Slurry pit O Temp, surfacecasing [~~~ —] "] ~— "~ - e es e s ) -
Overbore tosesl depth [ —— T — | =~~~ =~ =~ T T« -
Mathod of joining casing: w Thresded 01 Walded O Solvent SR T 2 e e s
Weld | BRSSO US SR S
O Cemented batwesn strata

10.

Worksterted 5 /8 G/ tinksws £L-L4- 27

6. LOCATION OF WELL
Skatch map locetion must agres with written location,
N
v -}‘ ' SubdivisionName _ _
BN
! T E e e
w * ) 5 :
eed- ‘4'“1"" LotNo. ____ BlockNo, _______
e
S
County é‘(o-p c/ e 4 o ——

Firm Name

L% .iuZus.e/i-:?_ T_,z_swﬁ’__/iveg

11, DRILLERS CERTIFICATION &

1/We certity that all minimum wel! construction standards ware
complied with at the time the rig was rernoved,

LT ,0,//{?:'"". No. 24
Address {fpf/LJé//_..

Signed by (Firm Officlal)

(Operator) J:&LJ {,M.F,h%)

Pl

Date -2 7 -2/

P &

USE ADDITIONAL SHEETS IF NECESS RY - FORWARD THE WHITE COPY TO THE DEPARTMENT

V'iZi




@ 208 836 2024 EATON DRILLING +~+ IDWR P02

REPORT OF WELL DRILLER
state of ,Idaho

Statc law requires " that thin reportr m 3.1&‘ «nh the State Rac‘lmtmn
Fnginesr within G days after compls ;v Lch o At ‘ofi the well.

LT 1led e -‘ : Total

'ﬁ;:h ‘of wall: 2/ -—.ﬁfu water
o ;-]bve}. bclw ground:_ "L‘ Teup. o
: |Fhi ___.° Test E‘eiirery._#iﬂ_f*_ﬁpn

WiLL mﬂ .
'm ﬂ;‘? \/ g das b "-'II. L
|

Addrus m{g‘("t. P T Y
el OV s o i
) c?s Pump?.

Owaer'a Permit No. . L u df Pmlp and motor usad to mmke tent:
RATURE OF WORK {chesk): “Feplacement well {0

New well EB Daepened [ | Abnadoned 'gth aof . Lm uf test' ! Hrn. : lﬂn.
awdown: i ft. Artesian pressure: ure: ft.

Vater is to be uged for: '{“. PR ,.-,. \bave lund surface Give flow ___ cfs
METHOD OF CONSTRUGTION: ~Rotazy !:] “able: [;] gps. snuto‘f" SreEoure :
bug [] Other Ctmtr—Ia led by: Valve ﬁ cap [ Piug [
Texplain: — No control Does well leak around casing?
CASING SCHEDULE: Threaded _  Welded X Tea . R ‘
‘g "Diam, from__ o ft.to g . o A MATERTAL RATER
YES OR K

"Diam. from _ft. to ft. % M T0
"Dias, from Tft, %o ft. .
"Diam. Trom ft. to ft.
Taickness of casing: g . Material: 2 # 727 S¥TC
Steel[i concrete [ ; woed [ other o ﬁﬂ o - —_—
(explain) 73] r

PERFORATED? Yes [ | No ;] Type af N P
perforator used:

5ize of perforatiocas: ey "
erforations lrom f1,. teo T, A
erforations from Tte to ft. AN
erforatiops from __ _  1t. %o {4 O LA il

ft. A LR

rforations from _fr. oo _ / 2
Yeo o @ T Z AT, B ALK

WAS SCHEEN INSTALLED?

Manufacturer's name — — id
Type Model No. CFY T LU 7 INES
Diam. Slot size SaL from ft. to Tt 4

Diam. Slot size Set from f+t. to 't

CONSMRUCTION: Well gravel packeda? Yes [ ]

No. D size of gravel firavel

placed from fta to ft. ourface seal |—

proyided? Y X No || Te what depth?
fii % tt. Material umed in seal: s .. itz P

Hid tratn contain unussble water® Tes O

No. Type of water:
Depth of atrata Pt. Method of sealin

strata off: -

Turfece oseing umed? veo ' [ No, -
Cemented in place” Yan | - Mo [}
Loente well in section .
T S
i | | _
! | ‘
TS STk oturied:
) ! vork finished:
: ; Well Draller's Statemeal. This well wan
T Lee drilled under my aupervision and this reps1
d is true to the bast of my knowledge.
i i i : Name:
=TTy J|f T Address:
! : Signed hy:__,
: l . Licensc No. Date:

LOCATION OF ylm,ghCounty
% } Sec. ~iii N/s Re _ 3/¥

“lise other side for additional remarky

i)
1953

N‘ !: !;




Form WMP4, rev 4/1/97, wwmd

WEST ESPA WATER MEASUREMENT DISTRICT

1997 REPORT OF FLOW METER MEASUREMENTS: NON-IRRIGATION WELLS

Submit report to: West ESPA Water Measurement District

1341 Fillmore St, Ste 200, Twin Falls, Idaho 83301-3380. RECEIVED
Due Date: January 15, 1998. JAN 05 1998
Department of Water Resources

NOTE: A separate reporting form must be submitted for each well.

COOF HERITELL

DEME D
Water Right Nos: ne L_ p = ﬂ W E D
Legal Description:  T_ ey speii™ WIEL L #
Site Tag No: MONFEOC WELL 4] JAN 07 1998

Diversion Name: _] "aithien 6. vvater Resource:
s " Snuthern Region

SECTION I Appropriator information

Name and Address of Water Right Holder Please check here for address correction O
Current Owner

Name (j,'iuéﬁ- Y DNora®el Q Phone_@@??) S26-S)bl
" First, MI

Address_P.0) . o DOK Fa(QO®) S 240 -SQA37

City_ 32 ora®0% State & Zip_) Qo O 83355
Original Owner (if sold within last year)

Name Phone

Address, City, State, Zip

Operator(if leased or operated by someone else)

Name Phone

Address, City, State, Zip

SECTION I Certification
I hereby certify that the reported information is correct to the best of my knowledge and that I

recognize that willful submittal of false or inaccurate data is a violation of law subject to the penalty
provisions of Sections 42-311, 42-350 and 42-351, Idaho Code.

- M;CHO"?,! ‘l.‘.
Date __| \1& \'q @ Signature Y1) @Mmm&mxx P

WOV1 2 1999




pLFe!

SECTION II. Rate of flow and volume pumped from well(s). Record flow meter volume and flow rate
at least once per month, indicating date of reading. Take year-end reading on or near December 31. Record both units
(gallons, acre-feet, gpm, cfs) and any meter multipliers. Please explain when two or more diversions are measured with one
meter, or when two or more flowmeters are used for one diversion (indicate each meter’s readings).

Date
{enter dlln of reading)

Total Volume Reading
(gal/af)

Units:

Multiplier; x

A

~ Flow rate
Units:
Multiplier: x

(gpm/cfs)

-

Discharge
pressure (psi)

_January

| February

March

April

May

July

A0 000 OO0

380,600,000

_,Ssnmmber

1L 350,008

"/I.. NS08 5

S PST

ISR OO0

%2: 103, OOé)

Qctober

November

%

Do the totalizer readings above include the meter multiplier?

Total Gallons
Comments

41 90 00

or Total Acre-ft

No
/29,

6“"

T

(315,850 gallons per acre-foot)

If the flowmeter was installed, calibrated or replaced during 1997, please note the date.

Depth to water measurements are encouraged, and can be recorded here. When reporting depth

measurements, also note the date, if the pump was on or off, or if other nearby pumps were on.

SECTION IV Modifications made in 1997

Please describe in the space below any major modifications made to the pumping plant or piping
system which would affect the accuracy of the flow measurements during 1997. Attach drawings,
sketches, notes or design information if needed.

MICROFILp...

N T 7 1959

For District Use Only

Received Date
Reviewed Date
Data Entry Date




WMP4 STATE OF IDAHO

03/07/1996

DEPARTMENT OF WATER RESOURCES

Water Measurement Program FOR MEASURING DEVICE METHODH ECEIVED

NON-IRRIGATION WELLS

JAN 2 7 1297

Department of Water Resourcas

1996 Reporting Form

ATTENTION: Ground water users --- Year end data must be submitted to Idaho
Department of Water Resources 1301 N. Orchard Boise Idaho 83706, on or before

January 15, 1997.

NOTE: A separate reporting form must be submitted for each well.

Name:
Water Right No:  _ ((ITY (OF WENDELL
Legal Description: Q&7 340

TO7E 13E 33 SWEKW

Site Tag No:  _ L _ -
Diversion Name: W#L Meow Aot w e((

SECTION I Appropriator information

Name and Address of Water Right Holder

Current Owner
Name CITY OF WENDELL

Last, First, MI
Address P. 0. BOX 208

City WENDELL, ID 83355-0208

Original Owner (if sold within last year)
Name

Last, First, Ml
Address

City

Operator(if leased or operated by someone else)
Name

Last, First, MI
Address

City

Please check here for address correction L

Phone

Fax

State & Zip

Phone

Fax

State & Zip

Phone

Fax l‘llr\n
Miemre

State & Zip
2 1999




SECTION II Well Information

Idaho code measurement statute § 42-701 requires water users to measure water levels
in their wells. However, the department recognizes that measuring water levels in some wells
is very difficult, especially wells with submersible-type pumps installed. If the water level cannot
be measured, please give a brief explanation in the comments section.

Static Water Level: Ft. Date Time of day
Depth to water in the well with the pump off and water level stabilized,
measured from approximate ground leve! to water surface in the well.

Dynamic Water Level: Ft. Date Time of day
Depth to water in the well with the pump operating at or near full capacity and
the water level stabilized.

SECTION III. Rate of flow and volume pumped from well(s)

Flowmeter multipliers: Totalizer Flow Rate

Flowmeter units of measurement: Totalizer (acre feet, gallons or other)
Flow Rate (cfs, gpm, or other)

Date Discharge
{enter date of reading) Totalizer reading Flow rate pressure (psi)

January

February
March

April
May

June

July
August

September

October

November
e DECEMDELT

* Please make year-end reading on or near December 31, 1996

Do the totalizer readings above include the meter mulﬁplierm

Total Gallons  THIS WELL IS USED ONLY AS A BACK UP NO USEAGE IN 1996 3
OR M : ”
'CRoR;

S A ’ _ T
-.“L%\}%\&Q—ri - %ﬂ—'”’ Sk
Total Acre-ft "VUV { (325, gallons per acre-foot) ¢ / _/
"2 tyg =77




. e

Form WMP4, rev 4/1/97, wwmd

WEST ESPA WATER MEASUREMENT DISTRICT

1997 REPORT OF FLOW METER MEASUREMENTS: NON-IRRIGATION WELLS

Submit report to: West ESPA Water Measurement District RECEIVED
1341 Fillmore St, Ste 200, Twin Falls, Idaho 83301-3380.

JAN 0 5 1998
Due Date: Jan 15, 1998. 03
Department of Water Resources

NOTE: A separate reporting form must be submitted for each well.

Chiy DR WEMOELL

SORIT I B Qe L DVE . DL-DTERD

Water Right Nos: ATE S LSHE D3 MESWN
Legal Description: i 42
Site Tag No:
SECTION I Appropriator information
Name and Address of Water Right Holder Please check here for address correction O
Current Owner
Name___ (' ou &) 20 0rmae90 Phone( Q0K ) S 3-S5l
Last, rst, MI

Address__ <D , R Q0F¥ FaxC_oo;?\v S5234-SAR7

City_3 D.oandlaQ state & Zip__ Qoo 3358

Original Owner (if sold within last year)

Name Phone
Address, City, State, Zip

Operator(if leased or operated by someone else)

Name Phone
Address, City, State, Zip

SECTION II Certification
I hereby certify that the reported information is correct to the best of my knowledge and that I

recognize that wiliful submittal of false or inaccurate data is a violation of law su.’{)jgct to the penalty
provisions of Sections 42-311, 42-350 and 42-351, Idaho Code. HCROEy,

Date __| !a \‘qé? Signature mm&mﬂ"”-’ 2 1999




SECTION III. Rate of flow and volume pumped from well(s). Record flow meter volume and flow rate
at least once per month, indicating date of reading. Take year-end reading on or near December 31. Record both units
(gallons, acre-feet, gpm, cfs) and any meter multipliers, Please explain when two or more diversions are measured with one
meter, or when two or more flowmeters are used for one diversion (indicate each meter’s readings).

" Date Total Volume Reading Flow rate Discharge Il
|t (cuter dats of reading) Units: (gal/af} | Units:__ (gpm/cfs) | pressure (psi)

Multiplier: x Multiplier: x

April
May
June
hly

L August

| ___Septernber

Qctober

| November

ST TSP

Do the totalizer readings above include the meter multiplier? Yes No

Total Gallons ~ or Total Acre-ft
(325,850 gallons per acre-foot)
Comments

If the flowmeter was installed, calibrated or replaced during 1997, please note the date.
Depth to water measurements are encouraged, and can be recorded here. When reporting depth
measurements, also note the date, if the pump was on or off, or if other nearby pumps were on.

_M_Lﬂﬂwmxmm

SECTION IV Modifications made in 1997

Please describe in the space below any major modifications made to the pumping plant or piping
system which would affect the accuracy of the flow measurements during 1997. Attach drawings,
sketches, notes or design information if needed.

le"t?UF

1 Ay

oy PN Ly
R T

- Received Date

Reviewed Date

Data Entry Date




WMP4 STATE OF IDAHO 03/07/1996
DEPARTMENT OF WATER RESOUR\CES RECEIVED

Water Measurement Program FOR MEASURING DEVICE METHOD jay 2 7 94

badd

NON-IRRIGATION WELLS Department of Water Resources
1996 Reporting Form

ATTENTION: Ground water users --—- Year end data must be submitted to Idaho
Department of Water Resources 1301 N. Orchard Boise Idaho 83706, on or before

January 15, 1997.

NOTE: A separate reporting form must be submitted for each well.

Name: _ J—
? . ~TTY OF WENDELL ) P e et
Weter Bkt No: L iaT 36-11276, 367077RR —
Legal Description: T oo jmp 33 NESWNW H
Site Tag No:  __ LQWI(%FO"J 6;",?@0! —
Diversion Name:

SECTION I Appropriator information

Name and Address of Water Right Holder Please check here for address correction L]
Current Owner '
Name CITY OF WENDELL Phone
Last, First, MI

Address P. 0. BOX 208 Fax_
City WENDELL, 1ID 83355-0208 State&Zip
Original Owner (if sold within last year)
Name Phone

Last, First, MI
Address Fax
City State & Zip
Operator(if leased or operated by someone else)
Name Phone

Last, First, MI
Address ‘ Fax

ML de N2

City ‘ State & Zip NOV—31998




SECTION II Well Information

Idaho code measurement statute § 42-701 requires water users to measure water levels
in their wells. However, the department recognizes that measuring water levels in some wells
is very difficult, especially wells with submersible-type pumps installed. If the water level cannot
be measured, please give a brief explanation in the comments section.

Static Water Level: Ft. Date Time of day
Depth to water in the well with the pump off and water level stabilized,
measured from approximate ground level to water surface in the well.

Dynamic Water Level: Ft. Date Time of day
Depth to water in the well with the pump operating at or near full capacity and
the water level stabilized.

SECTION III. Rate of flow and volume pumped from well(s)

Flowmeter multipliers: Totalizer Flow Rate

Flowmeter units of measurement: Totalizer (acre feet, gallons or other)
Flow Rate (cfs, gpm, or other)

Date Discharge
{enter date of reading) Totalizer reading Flow rate pressure (psi)

January

February
March

. April
May

June

July

August

September

October

November
__Decembet’

* Please make year-end reading on or near December 31, 1996

Do the totalizer readings above include the meter multiplier?

Total Gallons  THIS WELL IS USED AS A BAC< 0 USAGE THIS YEAR. i, ,-'”.W
OR e L
My (‘F?O __é £ /
Total Acre-ft &y f L (325,850 gallons per acre-foot)
’v ‘2

1999




Comments: (If the flowmeter was installed during 1996, please note the installation date)

SECTION 1V Modifications made in 199 IR

Please describe in the space below any major modifications made to the pumping plant or piping
System which would affect the accuracy of the flow measurements during 1996, Attach
drawings, sketches, notes or design information if needed.

SECTION v Certification

I hereby certify that the above reported information is correct to the best of my knowledge and
that I recognize that willfy] submittal of false Or inaccurate ata js a violation of law subject to
the penalty provisions of Sections 42-311, 42-350 dnd'42-391, Idaho Code.

\
< DN a g

Note: Eacly reporting form shall be accompanicd by a report processing fee in the amount of
twenty-five dollars ($25) per diversion made payable to the Idaho Department of Water
Resources. (Section 42-701(6), 1daho Code)

Date _1/15/97 Signature

For Department Use Only

Received by Date /

.y [
Data Entry by /’Z% Mic Date %/ ; 2 7/ g //

Ve
. NOV 17 1993
JJ-&

21 b-to-97




Form WMP4, rev 4/1/97, wwmd

WEST ESPA WATER MEASUREMENT DISTRICT
1997 REPQRT OF FLOW R MEA E ¢ NON-IRRIGATION WELLS

Submit report to: West ESPA Water Measurement District
- 1341 Fillmore St, Ste 200, Twin Falls, Idaho 83301-3380. RECE] VED

Due Date: January 15, 1998, ' JAN ¢ 5 1998
NOTE: A separ:ﬁe reporting form must be submitted for each well. Dopartment of Water Resources

Water Right Nos:
Legal Descriprion: 1y | w3 ¢
Site Tag No: . S

SECTION I Appropriator information

Name and Address of Water Right Holder Please check here for address correction D

Current Owner

Name g‘;jgu:‘% },' !ngQgQQ Phonezggg)é= ) S Rla- S Vo |
irst,

Address RO, g ,omg’ Fax_( 00®) &2 -S2Q%7

City_3:0om@o00 - state & Zip_O Qnhay, 83355~

Original Owner (if sold within last year)

Name Phone
Address, City, State, Zip

Operator(if leased or operated by someone else)

Name Phone
Address, City, State, Zip

SECTIONII Certification
I hereby certify that the reported information is correct to the best of my knowledge and that I

recogmze that willfil submittal of false or inaccurate data is a violation of faw subject to the penally
provisions of Sections 42-311, 42-350 and 42-351, Idaho Code. L TR

ignanre_Y Mgy renen CRuNS, N0V
Date [ILQ \l 5% Signature b v ] ZJgggr




o

SECTION I1I. Rate of flow and volume pumped from well(s). Record flow meter volume and flow rate
at least once per month, indicating date of reading. Take year-end reading on or near December 31. Record both units
(gallons, acre-feet, gpm, cfs) and any meter muitipliers, Please explain when two or more diversions are measured with one
meter, or when two or more flowmeters are used for one diversion (indicate each meter’s readings).

"w

Date Total Volume Reading Flow rate Discharge
(enter date of reading) Units: (gal/af) Units: (gpm/cts) | pressure (psi)
: Multiplier: x Multiplier: x

January
Febﬁmrv
March
April
May

June

July

____August

September

Qctober
__November
M=_ m——

Do the totalizer readings above include the meter multiplier? Yes No

Total Gallons or Total Acre-ft
(325,850 gailons per acre-foot)
Comments

If the flowmeter was installed, calibrated or replaced during 1997, please note the date.
Depth to water measurements are encouraged, and can be recorded here. When reporting depth
measurements, also note the date, if the pump was on or off, or if other nearby pumps were on.

- ' .
.

SECTION IV Modifications made in 1997

Please describe in the space below any major modifications made to the pumping plant or piping
system which would affect the accuracy of the flow measurements during 1997. Attach drawings,
sketches, notes or design information if needed.

I
T b o T
W“’*’R{l TS

Nel! 4
" 141999
For District Use Quly
Received Date
Reviewed Date

Data Entry Date




WMP4 STATE OF IDAHO 03/07/1996
DEPARTMENT OF WATER RESOURCES

Water Measurement Program FOR MEASURING DEVICE METHOD
RECEIVED

JAN27 1857

Department of Water Resources

NON-IRRIGATION WELLS
1996 Reporting Form

ATTENTION: Ground water users --- Year end data must be submitted to Idaho
Department of Water Resources 1301 N. Orchard Boise Idaho 83706, on or before

January 15, 1997.

NOTE: A separate reporting form must be submitted for each well.

Name: -
Water Right No: CITY OF WENDELL -
N #3e-11 774 Ba-11277, RE-QTTVED %
Legal Deserption: 5 1SE A3 SESENE —
Site Tag No: _
Diversion Name: 00 g AT weacf
SECTION I Appropriator information
Name and Address of Water Right Holde Please check here for address correction [
Current Owner -
Name CITY OF WENDELL Phone
La irst, M1
Address - O hox 208 Fax
City WENDELL, IDAHO &3355-0208 State & Zip
Original Owner (if sold within last year)
Name Phone
Last, First, MI
Address Fax
City _ State & Zip
Operator(if leased or operated by someone else)
Name ' Phone
Last, First, MI
Address Fax
RO Bl
City State & Zip

NOV 17 1999




SECTION II Well Information

Idaho code measurement statute § 42-701 requires water users to measure water levels
in their wells. However, the department recognizes that measuring water levels in some wells
is very difficult, especially wells with submersible-type pumps installed. If the water level cannot
be measured, please give a brief explanation in the comments section.

Static Water Level: Ft. Date Time of day
Depth to water in the well with the pump off and water level stabilized,
measured from approximate ground level to water surface in the well.

Dynamic Water Level: Ft. Date Time of day
Depth to water in the well with the pump operating at or near full capacity and
the water level stabilized.

SECTION III. Rate of flow and volume pumped from well(s)

Flowmeter multipliers: Totalizer Flow Rate

Flowmeter units of measurement: Totalizer (acre feet, gallons or other)
Flow Rate (cfs, gpm, or other)

Date Discharge
(enter date of reading) Totalizer reading Flow rate pressure (psi)

January

February
March

April
May

June

July

August

September

October

November
%m —

* Please make year-end reading on or near December 31, 1996

‘1’!;3 I‘IU

Do the totalizer readings above include the meter multipli

Total Gallons THIS WELL IS USED AS A BACK UP,NO USEAGE THIS YEAR

OR {‘\‘ o . ':/‘_N . T

Total Acre-ft MICRO a: - (325 850 gallons per acre-foot)




Comments: (If the flowmeter was installed during 1996, please note the installation date)

SECTION IV Modifications made in 1996

Please describe in the space below any major modifications made to the pumping plant or piping
system which would affect the accuracy of the flow measurements during 1996. Attach
drawings, sketches, notes or design information if needed.

SECTION V  Certification

I hereby certify that the above reported information is correct to the best of my knowledge and
that I recognize that willful submittal of ﬁinaccuratc data is a violation of law subject to
42-

the penalty provisions of Sections 42-31 iﬁ@ 1, Idaho Code.
A Mdb_ (), Sy

Note: Each reporting form shall be accompanied by a report processing fee in the amount of
twenty-five dollars ($25) per diversion made payable to the Idaho Department of Water
Resources. (Section 42-701(6), Idaho Code)

Date 1/15/97 Signature

For Department Use Only

Received by ‘ Date _
Data Entry by %/’ Date
. 0
AT
x..,g-"ua'

. 47
&lfla,to




RECEIVED
FEB 2 7 139%

WMP1-4-24-95 STATE OF IDAHO Department of Water Resources

DEPARTMENT OF WATER RESOURCES
Water Measurement Program FOR MEASURING DEVICE METHOD
1995 Reporting Form

ATTENTION: Ground water users --- Year end data must be submitted to Idaho
Department of Water Resources 1301 N. Orchard Boise Idaho 83706, on or before

January 15, 1996 .

NOTE: A separate reporting form must be submitted for each well,

Name:  r1T¢ OF WEMDELL
Water Right No. T4 - 12T SENE
TG 1EE 30 S
Legal Description:

SECTION 1 Appropriator information

Name and Address of Water Right Holder
Current Owner
Name City Of Wendell

Last, First, MI
Address PO Box 208

Clty Wendell

Original Owner (if sold within last year)
Name

Last, First, MI
Address

City

Operator(if leased or operated by someone else)
Name

Last, First, Ml
Address

City

#2

Phone (208) 536-5161

Fax (208) 536-55327

State&Zip Id. 83355

Phone

Fax

State & Zip

Phone

Fax

State & Zip

f.,-::f“"-?:‘(‘\g..'fl Rt v
b N L2 W<~s-‘.\ﬂ’l|’h--—2‘}

HOV 12 1999




##Depth to water level prior to any pumping, measured from approximate ground level to water

#xDepth to water in the well with pump operating at or near full capacity and the system stabilized
Date

OV—

SECTION II Well Information

surface in well: Ft.

Date

Time of day

(pump should have been operating at least 6 hours): Ft.

Time of

Pump discharge pressure at normal operating conditions:

day

PSI(pounds per square inch}

SECTION III. Rate of flow and volume pumped from well(s)

Meter multiplier X

Units of measurement (Acre feet, gallons or other)

(if any)

Date Totalizer Acre feet Cumulative Flow rate Discharge
(enter date of reading since last acre feet cfs or gpm pressure
reading) reading
Jan. () -0- N/ A N/A 20Qapm 55
Feb. ( ) -0- N/A N/A 800gom 55
March () 768,400 N/A N/A 800 gpm | 55
April () | 700,600 N/A N/a 800 gpm 55
May () |384,200 N/A N/A 800 ocpm 33
June (_) [113.000 N/A N/A 800 gpm | 55
July ( ) [3,322.200 N/A N/A 800 gpm 55
August () | 90,400 N/A N/A 800 gpm | 55
Sept. { ) =0- N/A N/A 800 gpm 55
Oct. (_) —0- N/A N/A 800 gpm 55
Nov. () 192,100 N/A N/A 800 gpm 35
L Dec, () 1 3so.30n L N/ 1 N/A 800 gon 55
Does totalizer reading above include meter multipiier? Yes No
Total Acre-feet _ /8. 17 AF
Comment:

#% readings not taken, due to inaccessibility to take

measurement

| AT

T 4

NGY 1 5 1999




SECTION IV Modifications made in 1995

Please describe in the space below any major modifications made to-the pumping plant or piping
systemn which would affect the accuracy of the flow measurements during 1995.
Attach drawings, sketches, notes or design information if needed.

SECTION V  Certification

I hereby certify that the above reported information is correct to the best of my knowledge and
that I recognize that willful submittal of false or inaccurate data is a violation of law subject to

the penalty provisions of Sections 42-3110 and #2351, Idaho Code.
L hoeore
\ 12
Note:

. Each reporting form shall be accompanied by a report processing fee in the
amount of twenty dollars ($20) per diversion made payable to the Idaho
Department of Water Resources. (Section 42-701(6), Idaho Code)

Date  2-23-96 Signature

For Department Use Only

Received by Date Time
Fee amount submitted {04 © O Correct? yes no
Receipted by Qu/ Receipt No. (0 347/ {4

4
Data Entry by gg &/&Q’/Ob Date /-3 7\?b
fasme

NOV 12 1999




L—

Form WMPA4, rev 4/1/97, wwmd

WEST ESPA WATER MEASUREMENT DISTRICT

1997 REPORT OF FLOW METE A MENTS: NON-IRRIGATION WELLS

. D
Submit report to: West ESPA Water Measurement District RECEIVE
1341 Fillmore St, Ste 200, Twin Falls, Idaho 83301-3380. JANOS 1998
Due Date: Janu S, 1998. Department of Water Resources
NOTE: A separate reporting form must be submitted for each well.
ITY OF WEMDELL
LTI e} J 0T, OA-LIDTT e
Water Right Nos: 7% 1TE 33 MWpWSEE -
o
Legal Description: v, | %4 MGIN FLIME -4
Site Tag No: U
SECTION I Appropriator information
Name and Address of Water Right Holder Please check here for address correction O
Current Owner
Nme_gg:T_%)QmmﬂxﬁL Phone(Q0E ) & 30 ~S)/0 |
Las st, MI i
Address <R, Bebx 20 K FaxQoo?j 5369287

City_ Lo 990 state & Zip_D Ao 83258

Original Owner (if sold within last year)

Name Phone
Address, City, State, Zip

Operator(if leased or operated by someone else)

Name Phone
Address, City, State, Zip

SECTION 1 Certification :
I hereby certify that the reported information is correct to the best of my knowledge and that I
recognize that willful submittal of false or inaccurate data is a violation of law subject to the penalty
provisions of Sections 42-311, 42-350 and 42-351, Idaho Code. RAICETY

Date | \'&) \lq < Signature m@@s\ NCV 1 7 1909




—

SECTION HI. Rate of flow and volume pumped from well(s). Record flow meter volume and flow rate
at least once per month, indicating date of reading. Take year-end reading on or near December 31. Record both units
(gallons, acre-feet, gpm, cfs) and any meter multipliers. Please explain when two or more diversions are measured with one
meter, or when two or more flowmeters are used for one diversion (indicate each mete::‘s readings).

pu——r e —
" Date Total Volume Reading Flow rate Discharge
(enter date of reading) Units: {gal/af) Units: (gpm/cfs) | pressure (psi)
» , Multiplier: x Multiplier: x
January RI7A QIO gn Pex
| Febary 2 531 4O ! I
March q 347,330 i |
April 14 2oNQ OO a; |
May 24 590 ADO E
June A8 r/oO—?:C}Oﬂ !
July 53,349 000 1
| August 33 500,000
September 20, .5 00 OTC) PR |
October 13 AT 00 ‘\E/
| November 4,080,000
S ATV-FE T ————— 1O, "Lm 4
Do the totalizer readings above include the meter multiplier? Yes No
Total Gallons D 37 B NFO j Total Acre-ft 2/4. )
(325,850 gallons per acre-foot)
Comments S

If the flowmeter was installed, calibrated or replaced during 1997, please note the date.
Depth to water measurements are encouraged, and can be recorded here. When reporting depth
measurements, also note the date, if the pump was on or off, or if other nearby pumps were on.

SECTION IV Modifications made in 1997

Please describe in the space below any major modifications made to the pumping plant or piping
system which would affect the accuracy of the flow measurements during 1997. Attach drawings,
sketches, notes or design information if needed.

[ W EFLN
T
WL

HCY¥ 12 1909

For District Use Onl
Received : Date
Reviewed Date

Data Entry Date




WMP4

STATE OF IDAHO

03/07/1996

DEPARTMENT OF WATER RESOURCES

Water Measurement Program FOR MEASURING DEVICE METHOBECEIVED

NON-IRRIGATION WELLS

JAN 27 1897

Department of Water Resourcas

1996 Reporting Form

ATTENTION: Ground water users ---

Year end data must be submitted to Idaho

Department of Water Resources 1301 N. Orchard Boise Idaho 83706, on or before

January 15, 1997,

NOTE: A separate reporting form must be submitted for each well.

Name:
Water Right No:  ____ CITY OF WEMIOELL .
of Descrigtion: T ®E-OTFTRE SL-11076, J&-11277
Lo = T — 476 1SE 33 MWMWSE
Site Tag No:
Diversion Name: Bﬁ;g"’ STRQ._E,T '!/Uf'(('

SECTION I Appropriator information

Name and Address of Water Right Holder

Current Owner
Name CITY OF WENDELL

Last, First, MI
Address P.0. BOX 208

City WENDELL, 1ID 83355-0208

Original Owner (if sold within last year)
Name

Last, First, MI
Address

City

Operator(if leased or operated by someone else)
Name

Last, First, M1
Address

City

Please check here for address correction O

Phone

Fax

State & Zip

Phone

Fax

State & Zip

Phone

Fax

State & Zip

b5, .
T SRR N

NOV 1 2 fous




SECTION II Well Information
Idaho code measurement statute § 42-701 requires water users to measure water levels
in their wells. However, the department recognizes that measuring water levels in some wells

is very difficuit, especially wells with submersible-type pumps installed. If the water level cannot
be measured, please give a brief explanation in the comments section.

Static Water Level: Ft. Date Time of day

Depth to water in the well with the pump off and water level stabilized,
measured from approximate ground level to water surface in the well.

/\/ Dynamic Water Level: Ft. Date Time of day

Depth to water in the well with the pump operating at or near full capacity and
the water level stabilized.

SECTION HI. Rate of flow and volume pumped from well(s)

Flowmeter multipliers: Totalizer N/A Flow Rate  GALLONS

Flowmeter units of measurement: Totalizer (acre feet, gallons or other) GALLONS
Flow Rate (cfs, gpm, or other)

Date TOTAL GALLONS Discharge
(enter date of reading) “Fotithserpeading: Flow rate pressure (psi)
January 96 8,261,510
February 96 8,709,670
March 96 8,119,180
April 96 16,849,530
May 96 21,854,030
June 96 37,769,080
}/ July 96 45,704,200
August 96 . 45,804,000
September 96 15,667,500
October 96 17,487,500
November 96 8,173,000
|__December” 96 10,026,970
" Please make year-end reading on or near December 31, 1996
Do the totalizer readings above include the meter multiplier" Yes X No
' ot 0l on Shows
Total Gallons 255’086’979@{@?‘A j 21{55‘% 190 ead.
R o — =52 AF  Qual=yL.
Total Acre-ft e l:?(}ug \ (325,850 gallons per acre-foot)

“"—'\
T S 3 £oe, ol ,_j

;T '«‘a




Comments: (If the flowmeter was installed during 1996, piease note the installation date)

RS

SECTION 1V Modifications made in 1996

Please describe in the space below any major modifications made to the pumping plant or piping
system which would affect the accuracy of the flow measurements during 1996. Attach
drawings, sketches, notes or design information if needed.

SECTION V  Certification

I hereby certify that the above reported information is correct (o the best of my knowledge and
that I recognize that willful submittal of Taise or "ineccurale data is a violation of law subject to
the penalty provisions of Sections 42-3 1, 42-350 -351, Idaho Code.

Date 1/15/97 Signature h)

[

Note:  Each reporting form shall be accompanied by a report processing fee in the amount of
twenty-five dollars ($25) per diversion made payable to the Idaho Department of Water
Resources. (Section 42-701(6), Idaho Code)

For Department Use Only
Received by /&]‘ y . Date /-Z7 37 /é&apf#‘ CLo372 ‘9124

Data Entry by /%/ Date /§//’Z 7(/ 97

st oy | MOV 1,
o

TS

M
%

Vi

993

b—ic'o“rﬂi . - B




WMP1-4-24-95

Water Measurement Program FOR MEASURING DEVICE METHOD

STATE OF IDAHO
DEPARTMENT OF WATER RESOUR\CES

HECE’VED
FEB 27 199

ica‘"ﬂeﬂ! of Watef Resou%

1995 Reporting Form

ATTENTION: Ground water users ---

Year end data must be submitted to Idaho

Department of Water Resources 1301 N. Orchard Boise Idaho 83706, on or before
January 15, 1996 .

NOTE: A separate reporting form must be submitted for each well.

Neme: . 1Ty OF WENDELL
Water Right No. _ hij&,—i_',]',"_;”:: ) B
Logat Deseripion: 7 075 LTE 33 r-u@wsr,)

(+1)

——

SECTION I Appropriator information

Name and Address of Water Right Holder

Current Owner

Last, First, Ml
Address PO Box 208

City Wendell

Original Owner (if sold within last year)
Name

Last, First, MI
Address

City

Operator(if leased or operated by someone else)
Name

Last, First, MI
Address

City

Phone (208) 536-5161

Fax (208) 536-5527

State&Zip 1d. 83355

Phone

Fax

State & Zip

Phone

Fax

State & Zip

£

A
O




~——

SECTION II Well Information

Depth to water level %riqr to any pumping, measured from approximate ground level to water
surface in well: Ft. 191" 3" Dae 9/12/95  Time of day2:30 a.m.

Depth to water in the well with pump operating at or near full ‘ca%angty and the system stabilized
(pump should have been operating at least 6 hours): Ft. !0 Date 9/12/95
Time of day 4:30 p.m.

Pump discharge pressure at normal operating conditions: 55 PSI(pounds per square inch)

SECTION III. Rate of flow and volume pumped from well(s)

Meter multiplier X (if any)
Units of measurement (Acre feet, gallons or other) gallans )
Date Totalizer Acre feet Cumulative Flow rate Discharge
{enter date of reading since last acre feet cfs or gpm pressure
reading) reading
Jan. () 6,463,600 N/A N/A 1500gpm 55
Feb. ( ) |16,531,400] N/A N/A 1500gpm 55
March () [7.864,800] N/A N/A 1500gpm 55
April () 111,322.600 | N/A N/A 1500 gpm 25
May () 114,373,600 | N/A N/A 1500 gpm 25
June () [23.865,600 | N/A N/A 1500 gpm 55
July ¢ ) 22,667,800 1 N/A N/A 1500 gpm 59
August () | 25,515,400 | N/A N/A 1500 gom 23
Sept. () 119,420,000 N/A N/A 1500 gpm 55
Oct. () 116,280,230 N/A N/A 1500 gpm 35
Nov. () 8,350,000 | N/A N/A 1500 opm 55
| Dec. ¢ ) 10,246,000 N/A | N/A 1 1500 gpm | 35 |
Does totalizer reading above include meter multiplier? Yes No

Total Acre-feet S30 p AE

“Comment:




SECTION IV Modifications made in 1995

Please describe in the space below any major modifications made to the pumping plant or piping
system which would affect the accuracy of the flow measurements during 1995.
Attach drawings, sketches, notes or design information if needed.

SECTION V  Certification

I hereby certify that the above reported information is correct to the best of my knowledge and
that I recognize that willful submittal of - ate data is a violation of law subject to
the penalty provisions of Sections 42-311

Date _ 2/23/96 Signature p B ONgo~
13 . N Lid
Note:
o Each reporting form shall be accompanied by a report processing fee in the
amount of twenty dollars ($20) per diversion made payable to the Idaho
Department of Water Resources. (Section 42-701(6), Idaho Code)
For Department Use Only

Received by Date Time
Fee amount submitted 00~ < © Correct? yes no
Receipted byq"-) Receipt No. (PO 3 & 7/ é

7
Data Entry by J{,Q l!aOIIQ(O Date X -A7-7¢&

[EENET SR I a Bl
[FRSES IS RV P SRR T N

NOV 1 2 facg




BROCKWAY

ENGINEERING

P.LLC.

Hydraulics

————

Hydrology
— -—
Water Reso_urces

CuariesE.
BroCkwAY,
Pu.D. P.E.

CHARLES G.

Brockway,
Pu.D.

2016 NorTH
WASHINGTON
STREET * SUITE 4

TwiN FaLts,
Ipano 83301

208+736+8543

Fax: 736%8506

December 1, 1998

Pat Brown

Parker, Waar and Brown
812 Shoshone Street East
Twin Falls, ID 83301

Subject: Gunning Dairy
Dear Pat:

Attached is the well interference analyses for the proposed new diversion
under transfer 5197 for the Gunning dairy near Wendell. The drawdown
analysis is based on pumping of the proposed diversion of 0.2 ¢fs(90 gpm)
continuously. The analysis shows that pumping of the proposed increased
diversion would cause an imperceptible drawdown(0.02 ft) at Gooding Street
on the east edge of Wendell. Also attached is an analysis using a pumping
rate of 193 gpm which is equal to the total dairy diversion rate including the
two existing water rights and the proposed transfer. The estimated drawdown
at the Gooding Street area is about 0.03 feet(0.4 inches). An increased
drawdown of this magnitude would be undetectable in any of the Wendell
City wells.
The water requirements analyses for the dairy are enclosed. The analysis was
performed using the Brockway Engineering LCO Water Requirements and
Consumptive Use Worksheet. Two analyses were performed. The first
analysis used the 1993 Gooding County grandfathered LCO permit of 473
milking cows and 204 calves. The second analysis utilized the current (1998)
animal loading of 800 milking cows, 160 dry cows and 200 calves. 1
assumed, based on Gail Gunning’s information, that the lagoons were smaller
in 1993 than his estimated sizes for the current lagoons.
The water requirements worksheets show that the estimated 1993 annual
volume requirement of 30.2 acre feet was not quite met by the two water
rights which had an estimated annual diversion volume of 24.5 acre feet. The
1998 annual volume diversion requirement of 62.7 acre feet will be more than
met by the additional 55.3 acre feet proposed under transfer 5197.
Drying up of 14 acres as contemplated under the transfer is in excess of the
12.7 acres required to assure no expansion of diversion volume. Likewise,
based on the 14 acre reduction in irrigated area, there will be no expansion of
consumptive use under the transfer.
Since the proposed transfer, as advertised, does not split the diversion rate or
diversion volume into stockwater and commercial components, I have
assumed for comparison purposes that the 0.2 cfs diversion rate would be split
based on the proportion of consumptive use required as calculated from the
worksheet. M anlaP Ade
Let me know if you have questions.

NOY 1 7

1359

Sincerely, o o
F ' Department of Water Resources
APPLICANT'S
Charles E. Brockway P.E. .
Exhibit L Y~ _
Date Admitted | ?//l U;/ 75




1-Dec-98 Brockway Engineering PLLC

Gunning Dairy

Comparison of Water Requirements and Water Rights 1993 to 1998
1993 1998

Milking Cows 473 800

Dry Cows 0 160

Calves 204 200

Lagoons 2 small 2

Holding Pen no sprinklers sprinklers

Diversion vol. Reqt

Stockwater 19.2 34.4 acre feet Brockway Engr. Worksheet
Commercial - 11.1 28.3 acre feet Brockway Engr. Worksheet
Total 30.2 62.7 acre feet Brockway Engr. Worksheet
Consumptive Use 28.1 . 58.7 acre feet Brockway Engr. Worksheet
IDWR allowable 3 3 affacre
Equivalent Irr. Acres 9.4 18.9 acres
Div. volume/IDWR allowable 10.1 20.9 acres
(assumes 100%consumptive)
Milking Dry Calves  Total Animals
Water Right 36-10815 73 0 204 277
Water Right 36-15511 400 0 400
677
Diversion
Stockwater Commercial Total
cfs acre feet cfs acrefeet cfs  acrefeet
Water Right 36-10815 0.04 4 0.04 4
Water Right 36-15511 0.15 16 0.04 45 0.19 20.5
Total 0.18 20 0.04 45 0.23 245
Required 1998 34.4 283 62.7 acre feet
(800milking,160 dry,200 calves)
Difference 14.4 238 38.2 afor
12.7 acres
Transfer 5197 Proposes 0.1 30.2 0.09 248

(stock/commercial split estimated.)

After Transfer 0.30 50.2

0.13 29.3 0.43

79.50
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WELL INTERFERENCE ANALYSIS

Gunning Dairy Transfer 5197

Location: SW1/4 NE1/4 NE1/4 SEC. 34, T.7S., R.15E.
Constant pumping rate

Cone of depression estimated using Theis approach
Brockway Engineering, PLLC 12/1/1998

Transmissitivity 2310000 gpd/it Based on basalt aquifer and Wendell City well pumping data
Storage coefficient 0.12 and surrounding well driller's logs
Pumping rate 193.0 gpmor 0.43 cls
Pumping time 2880 hrs or 120 days
R =100 feet R = 28640 feet R = 4620 feet (Gooding Street,
Time (hrs) u W)  z (fest) u W{u)  z (feet) u W)  z(feet) |
0 - - 0.00 - - 0.00 - - 0.00
120 1.9E-04 8.0 0.08 1.4E-01  1.553 0.01 41E-01  0.678 0.00
240 | 9.7E-05 8.7 0.08 6.8E-02 2182 0.02 2.1E-01 1.193 0.00
360 6.5E-05 9.1 0.09 45E-02 2565 0.02 1.4E-01 1.535 0.01
480 4.9E-05 9.4 0.09 34E-02 2.842 0.03 1.0E-01 1.790 0.02
600 3.9E-05 9.6 0.09 2.7E-02 3.059 0.03 8.3E-02 1.994 0.02
720 3.2E-05 9.8 0.09 23E-02 3.236 0.03 8.9E-02 2.163 0.02
840 2.8E-05 9.9 0.09 1.9E-02  3.387 0.03 59E-02 2.307 0.02

960 2.4E-05 10.0 0.10 1.7e-02  3.519 0.03 52E-02 2.434 0.02
1080 2.2E-05 10.2 0.10 1.5E-02 3.634 0.03 46E-02 2.546 0.02
1200 1.9E-05 10.3 0.10 1.4E-02 3.738 0.04 41E-02 2.647 0.03
1320 1.8E-05 10.4 0.10 1.2E-02 3.832 0.04 38E-02 2738 0.03
1440 1.6E-05 10.5 0.10 1.1E-02 3.918 0.04 3.5E-02 2.822 0.03
1560 1.5E-05 10.5 0.10 1.0E-02  3.998 0.04 3.2E-02 2.900 0.03
1680 1.4E-05 10.6 0.10 9.7E-03  4.071 0.04 3.0E-02 2971 0.03
1800 1.3E-05 10.7 0.10 9.0E-03 4.139 0.04 2.8E-02 3.039 0.03
1920 1.2E-05 107 0.10 8.5E-03  4.203 0.04 28E-02 3.101 0.03
2040 1.1E-05 10.8 0.10 8.0E-03 4.263 0.04 24E-02 3.160 0.03
2160 1.1E-05 109 0.10 7.5E-03  4.320 0.04 2.3E-02 3.216 0.03
2280 1.0E-05 109 0.10 7.1E-03  4.374 0.04 2.2E-02  3.269 0.03
2400 9.7E-06 11.0 0.10 6.8E-03  4.425 0.04 21E-02 3.319 0.03
2520 9.3E-06 11.0 0.11 6.4E-03 4473 0.04 2.0E-02  3.367 0.03

2640 8.8E-06 111 0.11 6.2E-03 4.5189 0.04 1.9E-02 3.413 0.03
2760 8.4E-06 11.1 0.11 59E-03 4.564 0.04 1.BE-02  3.456 0.03
2880 8.1E-08 11.1 0.1 5.6E-03 4.606 0.04 1.7E-02 = 3.498 0.03

3000 7.8E-06 11.2 0.11 54E-03 4.847 0.04 1.7E-02 3.538 0.03

MICROFILMED
NOV- 1 2 1959

Brockway Engineering, PLLC 12/1/98 ~ Theis drawdown prediction:193 gpm Page 3 o
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WELL INTERFERENCE ANALYSIS

Gunning Dairy Transfer 5197

Location: SW1/4 NE1/4 NE1/4 SEC. 34, T.7S., R.15E.
Constant pumping rate

Cone of depression estimated using Theis approach
Brockway Engineering, PLLC 12/1/1988

Transmissitivity 2310000 gpd/it Based on basalt aquifer and Wendell City well pumping data
Storage coefficient 012 and surrounding well driller's logs
Pumping rate 90 gpm or 0.20 cfs
Pumping time 2880 hrs or 120 days
R=100 feet R = 2640 feet R = 4620 feet (Gooding Street,
Time (hrs) u W(u) Z (feet) u Wiu) Z (feet) u W(u) z (feet)J
0 - - 0.00 - -- 0.00 -- -- 0.00
120 1.9E-04 8.0 0.04 1.4E-01 1.553 0.01 4.1E-01 0.678 0.C0
240 | 9.7E-05 8.7 0.04 6.8E-02 2.182 0.01 2.1E-01 1.193 0.00
360 6.5E-05 9.1 0.04 45E-02 2.565 0.01 1.4E£-01 1.535 0.01
480 4,9E-05 9.4 0.04 3.4E-02 2.842 0.01 1.0E-01 1.790 0.01
600 3.9E-05 9.6 0.04 27E-02  3.059 0.01 8.3E-02 1.994 0.01
720 3.2E-05 9.8 0.04 2.3E-02 3.235 0.01 6.9E-02 2.163 0.1
840 2.8E-05 9.9 0.04 1.9E-02 3.387 0.02 59E-02 2.307 0.01

960 2.4E-05 10.0 0.04 1.7E-02 3.519 0.02 5.2E-02 2.434 0.01
1080 2.2E-05 10.2 0.05 1.5E-02 3.634 0.02 46E-02 2546 0.01
1200 1.9E-05 10.3 0.05 1.4E-02 3.738 0.02 41E-02 2.647 0.01
1320 1.8E-05 10.4 0.05 12E-02 3.832 0.02 3.8E-02 2.738 0.01
1440 1.6E-05 105 0.05 1.1E-02 3.918 0.02 35E-02 2822 0.01
1560 1.5E-05 10.5 0.05 1.0E-02 3.998 0.02 3.2E-02 2.900 0.01
1680 1.4E-05 106 0.05 97E-03 4.071 0.02 3.0E-02 297 0.01
1800 1.3E-05 10.7 0.05 9.0E-03 4.139 0.02 2.8E-02 3.039 0.01
1920 1.2E-05 10.7 0.05 85E-03 4.203 0.02 26E-02 3.101 0.01
2040 1.1E-05 10.8 0.05 8.0E-03 4.263 0.02 2.4E-02 3.180 0.01
2160 1.1E-05 10.9 0.05 7.5E-03 4.320 0.02 2.3E-02 3.216 0.01
2280 1.0E-05 10.9 0.05 7.1E-03 4.374 0.02 2.2E-02 3.269 0.01
2400 9.7E-06 11.0 0.05 6.8E-03 4.425 0.02 2.1E-02 3.319 0.01
2520 9.3E-06 11.0 0.05 6.4E-03  4.473 0.02 20E-02 3.367 0.02-

2640 8.8E-06 1.1 0.05 6.2E-03 4519 0.02 19E-02 3.413 0.02
2760 8.4E-06 111 0.05 5.9E-03 4.564 0.02 1.8E-02  3.456 0.02
2880 8.1E-06 11.1 0.05 5.6E-03  4.606 0.02 1.7E-02  3.408 0.02

3000 7.8E-06 11.2 0.05 54E-03 4.647 0.02 1.7E-02  3.538 0.02

Brockway Engineering, PLLC 12/1/98 Theis drawdown grediction:90 gpm _P_ag'e's‘-' S T
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Livestock Confinement Operations

Water Requirements and Consumptive Use Worksheet
Copyright 1998 by Brockway Engineering, PLLC

The information, data, or computational procedures herein may not be duplicated
without the express written consent of Brockway Engineering.

COMPLETE BLUE HIGHLIGHTED SECTIONS ONLY

Prepared for: Revision: 9801

Run Date:

Herd information - User Input
Number of milking cows Breed:
Number of dry cows

Number of other adult dry animals

Calves at age: Heifers at age:

1 month 5 months

2 months 15 - 18 months

3 months 18 - 24 months

4 months
Average body weight Nearest weather station
Milk fat percentage Number of milkings/day
Average days dry

Annual milk yield per animal
Percent dry matter in ration

Check: Total herd size based on days dry 0
HERD SIZE NOT CONSISTENT WITH DAYS DRY

Lagoon Information - User Input

Lagoon .Top Top SS Max Average % days Top Bottom Average
Number width length h:v depth  depth fact ith Area . Area Area

1 90000 72576 87386
2 30000 20900 28635
3 0 0 0
4 0 0 0
5 0 0 0
6 0 0 0
7 0 0 0
8 0 0 0
9 0 0 0
10 0 0 0
TOTAL ACRES 2.75 2.15 2.66
MICROFILME
NOV 1 2 1999
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Facility Information - User Input

Holding Holding

Pen 1 Pen 2

Holding pen active e (0 = not used or nonexistent)
Number of sprinklers in pen
Average line pressure o
Sprinkler nozzle size - primary ' inches
Sprinkler nozzle size - secondary ! & (enter O for single-nozzle sprinklers)
Daily operation time of sprinklers minutes
Percent of days per year cows are washed %

Number of free stalls
Length of each free stall
Width of each free stall

Is the feeding area flushed io lagoon?
Is this housing area flushed to lagoon?

Bam Feeding  Housing
Flushing recycle rate e gi0a=e e O e

CLEANING VOLUME DEFAULTS (MODIFY IF MANUFACTURER VOLUMES ARE KNOWN)

Cleaning pipeline
Cleaning equipment
Other

Cleaning parlor floor
Cleaning milkroom
Cleaning bulk tank

Type of system
Predominant cropping

Percent of waste water which goes
to meet crop irrigation requirement

MICROFIMEp
NOV 1 2 195

Brockway Engineering, PLLC 12/1/98 Lco 2:Worksheet Page 2



Stockwater Component

Drinking Water Calculation for Lactating Cows

4% fat-corrected milk yield 24017 Ibs/year

Daily average FCM yield 78.74 Ibs/day

Daily average milk yield 83.77 Ibs/day

Estimated DMI 48.89 Ibs/day

METHOD 1: Kertz METHOD 2: Holter and Urban

Estimated total water intake (TWI) 299.9 |bs/day or Regression equation with DMI, milk prod-
36.0 gal/day uction, and dry matter %

As-fed feed daily intake 54.3 as-fed Ib/day

Water content of feed 5.43 Ib/day in feed

Drinking water intake 294.5 |b/day or Drinking water intake 105.8 liters/day
35.3 gal/day 27.9 gal/day

Drinking water requirement

for lactating cows 16702 gal/day 13217 gal/day
18.7 ac-ft/year 14.8 ac-ft/year

Maximum drinking water requirement

Drinking Water Calculation for Dry Cows

Estimated DMI 24.7 |bs/day
Average drinking water intake 13 gal/day
0

Average drinking water requirement gal/day

Drinking Water Calculation for Replacement Herd (Calves and Heifers)

Age GPD  Ac-Ftlyear

1 mo 0 0.00

2mo 398 0.45

3 mo 0 0.00

4 mo 0 0.00

5 mo 0 0.00

15-18 mo 0 0.00

18-24 mo 0 0.00

Drinking water requirement 398

for replacement herd gpd

TOTAL STOCKWATER COMPON_ENT 19.2 AC-FT/YEAR
MfCROF'!LMED

NOV 12 1999

Brockway Engineering, PLLC 12/1/98 Leo 2:Worksheet Page 3



Commercial Component

Milking Parlor Water Usage Calculation
Volume needed per milking in each parior for:

Cleaning parlor floor 2000 gal Cleaning pipeline
Cleaning milkroom 200 gal Cleaning equipment
Cleaning bulk tank 400 gal Cleaning cows
Total milking parlor volume 6873 gal/day

Second milking parlor volume 0 gal/day

Recycled water 0 gal/day

Holding Pen Water Usage Calculation
Pen 1 Pen 2

QOutput of primary nozzle 4.49 5.5 gpm
Output of secondary nozzle 0 0 gpm
Holding pen flushing volume 3000 0 gal
Sprinkler volume 0 0 gal/day
Total holding pen volume 3000 0 gal/day
Recycled water 0 0 gal/day

Other Flushing Water Calculation
Daily volume needed for:

Feeding area flushing 0 gal/day
Housing area flushing 0 gal/day
Total other flushing volume 0 gal/day

Recycled water

TOTAL COMMERCIAL COMPONENT 11.1 AC-FT/YEAR

NOV 1 1999

Brockway Engineering, PLLC 12/1/98

400 gal
200 gal
236.5 gal

~ Lco2:Worksheet Page 4 &
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Consumptive Use Calculation

A. Lagoon Evaporation

Annual reference ET (Allen & Brockway , 1983)
Annual open water coeff (Kohler Nordenson Fox)
Annual open water (lagoon) evaporation

Manual override: Input annual lagoon evap

Total lagoon water surface area at full
Total lagoon bottom area
Average surface area when water is present

Total lagoon evaporation

4.51 feet

0.90

4.06 feet
feet

120000 sq. ft.
93476 sq. ft.
58011 sq. ft. = 1.33 ac

B. Animal usage: milk, metabolism, and excretion loss

Waste excretion volume per cow
Water content
Total water volume in excrement

Percent of excrement flushed to lagoons
Consumptive use (evap.) of water in excrement
Consumptive use (evap.) volume

Excrement c.u. attributable to drinking water

Total milk production - assume 100% leaves site
Water content of milk
Water content attributable to drinking water

Water use for animal metabolism
Metabolism water attributable to drinking water

Consumptive use - replacement herd (100%)

Total animal consumptive use from drinking water
Percent of drinking water intake

C. Parlor/holding pen cleanup

Average sprinkler washing system evap loss
Free stall total area

Length of time free stall concrete is wet
Average evaporation from wet concrete

Sprinkler system loss volume
Free stall evaporation volume

Total cleanup loss

D. Land application site

Crop evapotranspiration

Irrigation diversion volume

System efficiency

Waste water volume to lagoons

Waste water volume available for land application

Total crop consumptive use of waste water

Brockway Engineering, PLLC 12/1/98

Milking Dry
1 1.3 ft*/day/1000lb
87.5 88.4 %
5232 0 gal/day
15 % (based on areas which are flushed)
85 %
4447 gal/day
4367 gal/day
39623 Ibs/day or 4751 gal/day

4133 gal/day
4059 gal/day

7644 gal/day
7506 gal/day

398 gal/day

16329 gal/day or
97.8 %

2%
0sq.ft. = 0.00 acres
1 hr/day

0.15 in./day

0.00 ac-ft/year
0.00 ac-ft/year

3.29 ac-ft/aclyear
4.38 ac-ft/aclyear

N @P a,c?year

Leo 2:Worksheet Page 5



e

Summary

Drinking Water

Milking herd 18.7
Non-milking herd (dry cows) 0.0
Replacement herd (calves and heifers) 0.4

Commercial

Milking parlor .70
Holding pen and cleanup 3.4
Other flushing water 0.00

Consumptive Use

Lagoon evaporation 5.41
Animal milk, excretion, & metabolism 18.3
Parlor and holding pen cleanup 0.00
Crop consumptive use on iand application 4.4

Percent of diversion volume consumed
Annual crop consumptive use - IDWR allowable

MICROFILME
NOV 12 1999

Brockway Engineering, PLLC 12/1/98 Lco 2:Worksheet Page 6
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Livestock Confinement Operations

Water Requirements and Consumptive Use Worksheet
Copyright 1998 by Brockway Engineering, PLLC

The information, data, or computational procedures herein may not be duplicated
without the express written consent of Brockway Engineering.

COMPLETE BLUE HIGHLIGHTED SECTIONS ONLY

Revision:

Prepared for:
Run Date: ©

Herd Information - User Input

Number of milking cows Breed:
~Number of dry cows
Number of other adult dry animals
Calves at age: Heifers at age:
1 month ' 5 months
2 months 15 - 18 months
3 months 18 - 24 months
4 months
Average body weight Nearest weather station
Milk fat percentage Number of milkings/day
Average days dry
Annual milk yield per animal Check: Total herd size based on days dry 973
Percent dry matter in ration HERD SIZE OK
Lagoon Information - User Input
Lagoon Top Top SS Max Average % days Top Bottom Average
Number idth : h f ith wat Area Area Area
1 0 200000 169400 195410
2 50000 36176 47926
3 0 0 0
4 0 0 0
5 0 0 0
6 0 0 0
: § 0 0 0
8 0 0 0
9 0 0 0
10 0 0 0
TOTAL ACRES 5.74 4.72 5.59

MICROFILME
NOV 1 2 1gq9

Brockway Engineering, PLLC 12/1/98 Lco 1:Worksheet Page 1



Facility Information - User Input

Holding Holding
Pen 1 Pen 2

Holding pen active 0 = not used or nonexistent)
Number of sprinklers in pen
Average line pressure

Sprinkler nozzle size - primary
Sprinkler nozzle size - secondary
Daily operation time of sprinklers

Percent of days per year cows are washed

linches :

J (enter O for single-nozzle sprinklers)
i minutes

3 %

Number of free stalls
Length of each free stall
Width of each free stall

s the feeding area flushed to lagoon?
Is this housing area flushed to lagoon?

Barn Feedin Hosin

i W

' Flushing recycle rate

CLEANING VOLUME DEFAULTS (MODIFY IF MANUFACTURER VOLUMES ARE KNOWN)

Cleaning parlor floor . 2000 gal Cleaning pipeline
Cleaning milkroom e gal Cleaning equipment
Cleaning bulk tank = 400 gal Other

Land Application Information - User Input

Type of system
Predominant cropping

Percent of waste water which goes
o meet crop irrigation requirement

NOV 1 2 190
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Stockwater Component

Drinking Water Calculation for Lactating Cows

4% fat-corrected milk yield 24017 Ibs/year

Daily average FCM yield 78.74 |bs/day

Daily average milk yield 83.77 Ibs/day

Estimated DMI 48.89 |bs/day

METHOD 1: Kertz

Estimated total water intake (TWI) 299.9 Ibs/day or
36.0 gal/day

As-fed feed daily intake 54.3 as-fed Ib/day

Water content of feed 5.43 Ib/day in feed

Drinking water intake 294.5 Ib/day or
35.3 gal/day

Drinking water requirement

for lactating cows 28248 gal/day

: 31.6 ac-ft/year

Maximum drinking water requirement

Drinking Water Calculation for Dry Cows

Estimated DMI 24.7 Ibs/day
Average drinking water intake 13 gal/day

Average drinking water requirement 2080 gal/day

METHOD 2: Holter and Urban
Regression equation with DMI, milk prod-
uction, and dry matter %

Drinking water intake 105.8 liters/day
27.9 gal/day

22355 gal/day
25.0 ac-ftfyear

Drinking Water Calculation for Replacement Herd (Calves and Heifers)

Age GPD __ Ac-Ft/year
1 mo 0 0.00
2mo 390 0.44

3 mo 0 0.00

4 mo 0 0.00

5 mo 0 0.00
15-18 mo 0 0.00
18-24 mo 0 0.00
Drinking water requirement 390

for replacement herd gpd

TOTAL STOCKWATER COMPONENT 34.4 AC-FT/YEAR

M,CROF’LMEQ

NOV 12 1999

Brockway Engineering, PLLC 12/1/98
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Commercial Component

Milking Parlor Water Usage Calculation
Volume needed per milking in each parior for:

Cleaning parlor floor 2000 gal Cleaning pipeline
Cleaning milkroom 200 gal Cleaning equipment
Cleaning bulk tank 400 gal Cleaning cows
Total milking parlor volume 7200 gal/day

Second milking parlor volume 0 gal/day

Recycled water 0 gal/day

Holding Pen Water Usage Calculation

Pen 1 Pen 2
Qutput of primary nozzle 4.49 5.5 gpm
Output of secondary nozzle 0 0 gpm
Holding pen flushing volume 3000 0 gal
Sprinkler volume 15086 0 gal/day
Total holding pen volume 18086 0 gal/day
Recycled water 0 0 gal/day

Other Flushing Water Calculation

Daily volume needed for:

Feeding area flushing 0 gal/day
Housing area flushing 0 gal/day

Total other flushing volume 0 gal/day
Recycled water 0

TOTAL COMMERCIAL COMPONENT 28.3 AC-FT/YEAR

MICROFILMED
NOV 1 2 1999

Brockway Engineering, PLLC 12/1/98

400 gal
200 gal
400 gal

Leo 1:Worksheet Page 4



Consumptive Use Calculation

A. Lagoon Evaporation

Annual reference ET (Allen & Brockway , 1983)
Annual open water coeff (Kohler Nordenson Fox)
Annual open water (lagoon) evaporation

Manual override: Input annual lagoon evap

Total lagoon water surface area at full
Total lagoon bottom area
Average surface area when water is present

Total lagoon evaporation

4.51 feet

0.90

4,06 feet
feet

250000 sq. ft.
205576 sq. ft.
121668 sq. ft. =

2.79 ac

B. Animal ixsage: milk, metabolism, and excretion loss

Waste excretion volume per cow
Water content
Total water volume in excremant

Percent of excrement flushed to lagoons
Consumptive use (evap.) of water in excrement
Consumptive use (evap.) volume

Excrement c.u. attributable to drinking water

Total milk production - assume 100% leaves site
Water content of milk
Water content attributable to drinking water

Water use for animal metabolism
Metabolism water attributable to drinking water

Consumptive use - replacement herd (100%)

Total animal consumptive use from drinking water
Percent of drinking water intake

C. Parlor/holding pen cleanup

Average sprinkler washing system evap loss
Free stall total area

Length of time free stall concrete is wet
Average evaporation from wet concrete

Sprinkler system loss volume
Free stall evaporation volume

Total cleanup loss

D. Land application site

Crop evapotranspiration

Irrigation diversion volume

System efficiency

Waste water volume to lagoons

Waste water volume available for land application

Total crop consumptive use of waste water

Brockway Engineering, PLLC 12/1/98

Milking
1.3
87.5
8849

Dry

1.3 #t*/day/1000lb
88.4 %
1788 gal/day

15 % (based on areas which are flushed)
85 %

9041 gal/day

8878 gal/day

67016 Ibs/day or
6991 gal/day
6864 gal/day

- 8036 gal/day

13221 gal/day
12982 gal/day

390 gal/day

29114 gal/day or
96.0 %

2 %

@ &g &t =

1 hr/day
0.15 in./day

0.00 acres

0.34 ac-ft/year
0.00 ac-ft/year

3.29 ac-ft/ac/year
4.38 ac-ft/acl/year
75 %

MiCRop ear
e SMear

Noy

Leo 1:Worksheet Page 5



Summary

Drinking Water

Milking herd 31.6
Non-milking herd (dry cows) 2.3
Replacement herd (calves and heifers) 0.4

Commercial

Milking parlor 8.07

Holding pen and cleanup 20.3
0.00

Other flushing water

Consumptive Use

Lagoon evaporation 11.35
Animal milk, excretion, & metabolism 32.6
Parlor and holding pen cleanup 0.34

12.4

Crop consumptive use on land application

ercent of diversion volume consumed
allowable

P

MICROFILME
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Departme;rt of Water Resources
APPLICANT'S

Exhibit i AP~ B8 1R -2 P 2 44

4 PR N .
iy l } A?S e _.‘ FRTTRIN
Date Admitted ,__111_24___‘ _ e s

DISTRICT COURT -
TWINFALLT S0, IDAHO

EEn

vy IR Tr T
‘!",4’1‘--3’, A EJBD

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ORDER OF PARTIAL DECREE

)
Case No. 39576 % For Water Right 36-10815
)

On January 13, 1998, a Special Masters Report and Recommendation Was filed for the
above water right. No Challenges were filed to the Special Master’s Report and Recommendation
and the time for filing Challenges has now expired.

Pursuant to LR.C.P. 53(e)(2) and SRBA Administrative Order 1, Section 13f, this court has
reviewed the Findings of Fact and Conclusions of Law contained in the Special Master s Report and
wholly adopts them as its own.

Therefore, IT IS ORDERED that water right 36-10815 is hereby decreed as set forth in the
attached Partial Decree Pursuant to LR.C.P. 54(b).

DATED March & ,1998.
DANIEL C. HURLBUTT, JR.
Presiding Judge
Snake River Basin Adjudication
ORDER OF PARTIAL DECREE
Page 1
MICROFILME ¥

NOV 12 1999



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

in Re SRBA ) PARTIAL DECREE PURSUANT TO 1993 AR -2 P¥ 2: 48
) I1.R.C.P. 54(b) FOR
Case No. 39576 b o - FAInT -
) Water Right 36-10815 DISTRICT _v’\:v;ﬂ. SRBA
TWIN FALLS C0., IDAHO
FILED
NAME & ADDRESS: FF GUNNING

IRENE GUNNING
SUSAN GUNNING

G C GUNNING

PO BOX 821

WENDELL 1D 83353
SOURCE: GROUNDWATER
QUANTITY: 0.04 CFs

THE QUANTITY OF WATER UNDER THIS RIGHT SHALL NOT EXCEED 13,000
GALLONS PER DAY.

PRIORITY DATE: 0170171930
POINT OF DIVERSION: TO7S R1SE $34 SWHENE Within GOODING County
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
DOMESTIC 1 HOME 01-01  12-3t 0.04 CFs
PLACE OF USE: DOMESTIC Within GOODING County
T07s R1SE 534 NENE

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

THE GUANTITY OF WATER DECREED FOR THIS WATER RIGHT IS NOT A
DETERMINATION OF H1STORICAL BENEFICIAL USE.

RULE S4(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it {s hereby CERTIFIED, in accordance
with Rule 54(b), 1.R.C.P., that the court has datermined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a finmal
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules.

DANIEL C. HURLBUTT,
PRESIDING JUDGE
Snake River Basin Adjudication

PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b) . PAGE 1
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IN THE DISTRICT COURT O

STATE OF IDAHO,

In Re SRBA

Case No. 39576

CERTIFICATE OF MAILING

I certify that a true a
PURSUANT TO I.R.C.P. 54 (b) for WATER RIGH

1998 MAR 02 PM 02:00
DISTRICT COURT - SRBA
TWIN FALLS CO., IDAHO
FILED

F THE FIFTH JUDICIAL DISTRICT OF THE
AND FOR THE COUNTY OF TWIN FALLS

CERTIFICATE OF MAILING

Water Right(s): 36-10815

nd correct copy of the PARTIAL DECREE
T 36-10815

was mailed

on March 02, 1998, with sufficient first-class postage prepaid

to the following:

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

STATE OF IDAHO
Represented by:
CLIVE STRONG

OFFICE OF ATTORNEY GENERAL

STATE OF IDAHO

PO BOX 44449

BOISE, ID 83711-4449
Phone: 208-334-2400

F.F. & IRENE GUNNING
Represented by:

PATRICK D. BROWN

PO BOX 389

TWIN FALLS, ID 83303

Phone: 208-734-7510

DAIRY WEST ASSOCIATES

P O BOX 95
HAGERMAN, ID 83332

CERTIFICATE OF MAILING

MICROFILME
NOV 1 2 1999
PAGE 1
DIANA DELANEY 03/02/98

Chief Deputy Clerk
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ORDER OF PARTIAL DECREE

)
) .
Case No. 39576 ) For Water Right 36-15511
)

On April 8, 1998, a Special Master ’s Report and Recommendation was filed for the above
water right. No Challenges were filed to the Special Master’s Report and Recommendation and
the time for filing Challenges has now expired.

Pursuant to LR.C.P. 53(e)(2) and SRBA Administrative Order 1, Section 13f, this court has
reviewed the Findings of Fact and Conclusions of Law contained in the Special Master’s Report and
wholly adopts them as its own.

Therefore, IT IS ORDERED that water right 36-15511 is hereby decreed as set forth in the
attached Partial Decree Pursuant to LR.C.P. 54(b).

DaTED  JUL 26 1528

Q Oell (22,

DaneL C. HURLBOTT, JR.
Presiding Judge
Snake River Basin Adjudication

MICROFILMED
NOV 1 2 1999
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IN THE DESTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA )

) I.R.C.P.
Case No. 39576 )

)
NAME AND ADDRESS: F.F. GUNNING

G.C. GUNNING
IRENE GUNNING

SUSAN GUNNING
P O BOX 821
WENDELL, ID 83355
SOURCE : GROUNDWATER
QUANTITY: 0.19 CFS
20.50 AFY
PRIORITY DATE: 03/24/1963
PQINT OF DIVERSION: 77 R15E §34 SWNENE
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE
Stockwater
Commerciat
PLACE OF USE: Stockwater
T7S R15E S34 NENE
Commercial
T7S RI1SE 834 NENE

PARTIAL DECREE PURSUANT TO

54(b) FOR

Water Right 36-15511

goy AL 20 MM 932
DiSTRICT CTURT - SRBA

o

T
o

Within Gooding County

PERICD OF USE
01-01 10 12-31

01-01 10 12-3

QUANTSTY

0.1
16.

5 CF$
00 AFY

0.04 CFS
4.50 AFY

=ALLS O, IDAHO

Within Gooding County

Wwithin Gooding County

RULE S4(b) CERTIFICATE

With respect to the issues determined by the above judgment or order,
ad that there is no jus

with Rule 54¢b), 1.R.C.P., that the court has determin
final judgment and that the court has and does hereby

judgment upon which execution may jssue and an appeal may be taken

SRBA PARTIAL DECREE PURSUANT TO 1.R.C.P. 54(b)
water Right 36-15511

direct that the above |
rovided by t

Presiding Judge

it is hereby CERTIFIED, in accordance
t reason for delay of the entry of a
udgment or order shall be a final

he [cdaho Appellate Rules.

snake River Basin Adjudication

MICROFILMED

MOV 12 1999

PAGE 1
Jul -08-1998



IN THE DISTRICT CO

STATE OF IDAHO,

In Re SRBA

Case No. 39576

PR e

1998 JUL 20 PM 02:00
DISTRICT COURT - SRBA
TWIN FALLS CO., IDAHO
FILED

URT OF THE FIFTH JUDICIAL DISTRICT OF THE
IN AND FOR THE COUNTY OF TWIN FALLS

CERTIFICATE OF MAILING

Water Right(s): 36-15511

CERTIFICATE OF MAILING

I certify that a

PURSUANT TO I.R.C.P. 54 (b) for WATER RIG
on July 20, 1998, with gufficient first-c

to the following:

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

F.F. GUNNING

G.C. GUNNING

IRENE GUNNING
SUSAN GUNNING

P O BOX 821
WENDELL, ID 83355

CERTIFICATE OF MAILING

true and correct copy of the PARTIAL DECREE
HT 36-15511
lass postage prepaid

was mailed

DIANA DELANEY

Chief Deputy Clerk

MICROFILMED
NOV 12 1999
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FREDERICKSEN,
Attorneys at Law

117 South Adams Street

P. O. Box 168

Jerome, Idaho 83338
Telephone: (208) 324-2303
Attorneys for Plaintiffs

WILLIAMS & MESERVY

Department of Water Resources
FFPLICANT'S

1S

12@/2’9

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

JAMES D. NAFZIGER and PATTIE

NAFZIGER, husband and wife,
Plaintiffs,
VS,

GOODING COUNTY, A POLITICAL
SUBDIVISION OF THE STATE

OF IDAHO AND ITS
COMMISSIONERS:
TUPPER, DON C.
BOB J. MUFFLEY,

ROBERT E.
MORROW and

Defendants.
x Xk * k %

October,

Plaintiff's Memorandum of Costs- and Disbursements and good

cause appearing therefore,

Case No. 21610

JUDGMENT

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

x % * % % * * *x k % * k %
Pursuant to Order of the Court dated the 1l5th day of

7

1991 and nc objection having timely been made to

IT IS THE ORDER OF THE COURT AND THIS DOES ORDER

that:

MICROFILMED

JUDGMENT - 1 -
0134d.1-2

NOV 1 2 1999



The Plaintiffs are entitled to Judgment against the

pDefendants in and for the sum of $2,384.00, said sum to bear

interest as allowed by law.

: L
50 ORDERED, ADJUDGED, AND DECREED this f?: day of

November, 1991.

THOWAAS k. CUBHMAN

THOMAS R. CUSHMAN
JUDGE

MICROFILME D
NOV 12 1999

JUDGMENT - 2 -
01344.1-2
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FREDERICKSEN, WILLIAMS & MESERVY
Attorneys at Law

117 South Adams Street

P. O. Box leB

Jerome, Idaho 83338

Telephone: (208) 324-2303
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE QF IDAHO, IN AND FOR THE COUNTY OF GOODING

JAMES D, NAFZIGER and PATTIE
NAFZIGER, husband and wife,
Plaintiffs, Case No., 21610

vs. ORDER

SUBRDIVISION QF THE STATE
OF IDAHQ AND ITS

COMMISSIONERS: ROBERT E.
TUPPER, DON C. MORROW and

)
)
}
)
)
}
}
GOODING CQUNTY, A POLITICAL )
)
}
)
)
BOB J. MUFFLEY, )

)

)

Defendants.
* & % % K% * & %k & ¥ k £ x x * Kk Kk *x
T"his matter having come before the Court on the
Plaintiff's Motion for Summary Judgment, the 7th day of
October, 1991, The Plaintiffs being present and represented
by their counsel, James C. Meservy of the firm Fredericksen,
Williams & Meservy: Lynn Nelson, Prosecuting Attorney for

Gooding County being present and representing the Defendants;

the Court having considered the arguments of counsel, the

ORDER -1 -

AT IaA T

MICROFILME
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files and records herein, and the Court having reviewed and
having taken judicial notice of the 1975 Gooding County
Comprehensive Plan and the 1985 Gooding County Comprehensive
Plan,

IT IS THE ORDER OF THIS COURT AND THIS ‘DOES ORDER
that:

Pursuant to Love v. Board of County Commissioners of

Bingham County, 1105 Idaho 158, 670 P.2d 471 (1983), this

matter is remanded to the Gooding County Commissioners to
properly enter findings of facts and conclusions of law
consistent with Love. Further, and by way of dicta and for
the purpose of guiding the Defendants, from the records it is
revealed (and agreed) that the notice provisions of Idaho Code
§67-6511 would apply to the Plaintiffs. Should Gooding County
wish to proceed in the enforcement of the ordinance as it
applies to these Plaintiffs, the Court would expect Gooding
County to comply and to have complied with all notice
requirements required by law. In addition it would appear to
the Court that the 1982 zoning ordinance to the extent it
automatically zoned as residential all preplatted subdivisions
in the County would consititute spot zoning. It does not
appear that the reclassification of all preplatted properties
was the reSuit of a éhange in thé properties use such that the
use had become so prevasive that the character of the property
had actually changed from agricultural to residential, It
does not appear that the rezoning of all preplatted

residential subdivisions is consistent with the comprehensive

QRDER -2 -

NT1as 12017

MICROFILME -,
NOV 1 2 1999
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plan, the general welfare, or the objectives of the ordinance
or the Comprehensive Plan, Further, it appears that the 1982
ordinance contrevenes and opposes ‘the stated purposes and
policies of the 1975 Comprehensive Plan as specifically stated
in the plan. Further, the 1985 Plan is contrary to the 1282
ordianance. The Plan stated goals being to protect
agricultural property and to promote the agricultural use of
all agricultural property. Further, it appears to the Court
that the proposed 1991 zoniﬁg ordinance also contravenes and
opposes the stateé goals and purposes of the 1985
Comprehensive Plan.

Therefore, Plaintiff's Motion For Summary Judgment is
granted to the extent indicated herein. Further, the Court
Einds that the issues raised by Plaintiff's were
straightforward and that the Plaintiffs took reasonable steps
to have their concerns raised before the Planning and Zoning
Commission and later the Gooding County Commissioners and that
the Defendants, Gooding County, have unreasconably defended the
¢laims of the  Plaintiffs, and therefore, the Plaintiffs are
awarded their fees and costs. Plaintiff's counsel is
instructed to submit a memorandum of fees and costs as
provided by the Rules of Civil Procedure.

IT IS SO ORDERED, ADJUDGED AND DECREED this 5(]6,1{

of ch’ . lool,

~

: Y :
‘ g o s el 4
/'C,/ W17 /\/. / !/z‘IAJ}?#?/L
HONORABLE THOMAS R. CUSHMAN

ORDER - 3 -
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR
GOODING COUNTY

IDAHO DAIRYMEN'S ASSOCIATION 7 CASE NO. CV 97-430
INC., et al.,

Plaintiffs,
vs. OPINION AND ORDER

WIN HENSLEE, MICHAEL ARKCOSH,
and TOM FAULKNER, in their
official capacities as Gooding
County Commissioners; et al.,
Defendants.

THESE MOTIONS came before the above-entitled court at Burley,
Cassia County, Idaho, on April 10, 1998, with the Honorable George
Granata Jr., District Judge, presiding. Scott L. Campbell, Jeffery
J. Ventrella, and Robert E. Williams, Attorneys at Law, represented
the plaintiffs; Donald J. Farley and Philip A. Brown, Attorneys at
Law, represented the defendants. The court heard oral argument on
the parties' motions, which included: Plaintiffs' Motion for
Partial Summary Judgment; Defendants' Motion for Summary Judgment;

Plaintiffs' Motion to Strike Portions of Defendants' Brief;




Plaintiffs' Objection and Motion to Strike Re: Rule 56 Affidavits;
Plaintiffs' Objection and Motion to Strike Affidavits of Dr. Dwaine
S. Bundy and Bradley G. Gilmore; Plaintiffs' Request to Take
Judicial Notice; and Plaintiffs' Motion to Deem Admitted.
Thereafter, the matters were taken under advisement. Being advised
in the law and in the premises, the court issues the following
Opinion and Order:
STATEMENT OF FACIS

On February 10, 1997, the Board of County Commissioners of
Gooding County enacted Gooding County Ordinance 62. On February
26, 1997, the ordinance went into effect. Prior to the passage of
ordinance 62, two public héarings were held on Nowvember 21, 1996,
and on February 6, 1997, at which time the general public commented
on the proposed ordinance.

Gooding County Ordinance 62, on page one (1), paragraph one
(1), sets forth the various purposes for the ordinance, such as to
define and establish “Confined Animal Feeding Operations” (CAFO's);
to provide for existing CAFO's; to provide the criteria and the
procedure to obtain “siting permits”; to set forth the criteria for

“occupancy certificates,” etc.

QPINION
I. INTRODUCTION
The parties to this action have brought numerous motions, as
cet forth above. The plaintiffs have preliminarily raised issues
relating to the admissibility of certain affidavits and portions of
the defendants' Memorandum in Support of Defendants' Motion for

OPINION AND ORDER 2 .
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summary Judgment and Response to Plaintiffs' Motion for Partial
Summary Judgment. In order for the court to appropriately address
the parties respective summary judgment motions, this court will
first make a determination as to what portions, if any, of the
affidavits submitted on behalf of the defendants should be
stricken. The court will thereafter address the plaintiffs' Motion

to Strike Portions of the Defendants' Brief. The court will then

determine whether to grant the defendants' Request to Take Judicial

Notice of the Final Order entered by the Idaho Department of Water
Resources, in the matter of Application for Transfer Nos. 4722 and
4723 of Water Right No. 37-07575, in the name of North Valley Milk,
Inc., dated September 15, 1997.° After making the above
preliminary determinations, the court will address the parties’

respective summary judgment motions.

IT. PLAINTIFFS' OBJECTIONS AND MOTIONS TO STRIKE
The plaintiffs have filed three separate motions to strike.
The first motion asks the court to strike certain statements found
in the defendants' brief in support of their summary judgment
motion. The second and third motions move the court to exercise

its discretion, as outlined in I.R.C.P. 56(e), to strike four of

‘The plaintiffs made an additional motion to deem admitted
factual matters set forth in their Statement of Material Facts
filed on January 27, 1998. The defendants submitted a memorandum
in response to the plaintiffs' motion in which they conceded that
“for the limited purpose of summary judgment, the alleged facts set
forth in plaintiffs’ Statement of Material Facts as to Which There
is No Dispute, may be admitted.” Due to the parties' consensus
relating to the admissibility of such facts, this court concludes
that it is proper to use them in its determination of the issues

currently before the court.

OPINTON AND ORDER 3
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the affidavits used by the defendants in support of their Motion
for Summary Judgment. The court will address each request in turn.
A. Plaintiffs®' Motion to Strike Portions
of the Defendants' Brief

"In evaluating this motion, the controlling issue is whether a
party, moving for summary judgment, must limit his or her argument
to information which conforms to I.R.C.P. 56. Rule 56 has been
interpreted to require an affiant to assert only information for
which he or she has personal knowledge, which is admissible in
evidence, and for which the party's counsel is competent ¢to

testify. See Hecla Mining Co. V. Star-Morning Mining Co.,, 122

Idaho 778, 839 P.2d 1192 (1992).

The plaintiffs cite to several Idaho cases in support of this
motion to strike. state v, Shama Resources Ltd. Partnership, 127
Tdaho 267, 899 P.2d 977 (1995) is representative of these cases.
In Shama, the Idaho Supreme Court determined that, “[t]he
requirements of 56(e) are not satisfied by an affidavit that is
conclusory, based on hearsay, and not supported by personal
knowledge . . . [o]lnly material contained in affidavits or
depositions that is based upon personal knowledge that is
admissible at trial will be considered by this court.” Id. at 271.

The plaintiffs also cite an Eleventh Circuit case in support
of their argument, as follows:

Statements of fact in a party's brief, not in proper affidavit

form, cannot be considered in determining if a genuine issue

of material fact exists. Briefs serve an entirely different

‘function than affidavits, even though signed by a member of

the Bar under the constraint of legal ethics. ([The plaintiff]
should have presented an affidavit from his attorney . . . .

OPINION AND ORDER MICROFILMED
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Helmich v. Kennedy, 796 F.2d 1141, 1143 (11" cir. 1986).
Finally, the plaintiffs cite the following language from

another federal case in support of their Motion to Strike: “[t]he
unverified representations of counsel in a brief are not a proper
part‘of the record for consideration on a motion for summary
judgment.” Prince v, Sun Ship Building and Docking Corp. 86 FRD
106, 107 (E.D.Penn. 1980).

While the above cases represent good law, this court finds
more persuasive the defendants' argument that since memoranda are
lodged only with the court, it will be for the court to decide how
much weight, if_any, to givg the arguments contained therein. This
court therefore concludes that the statements made by counsel in a
brief are not controlled by the requirements of Rule 56. Thus, the
legitimacy and weight of each party's arguments are to be
determined by the court, which is well able to consider or
disregard arguments and representations made by counsel in his or
her briefs.

B. Plaintiffs' Objections and
Motion to Strike Affidavits

The defendants, in support of their Motion for Summary
Judgment, have filed the affidavits of Charles Lenkner, Darcy
Thornborrow, Dr. Dwaine S§. Bundy and Bradley G. Gilmore. The
plaintiffs claim that each of these affidavits is deficient in
either content, foundation, credibility, or a combination of these
factors and, as such, should be stricken pursuant to Rule 5é&(e).

I.R.C.P. 56(e) reads:

OPINION AND ORDER 5 MICROFILMED
NOV 12 1999




Supporting and opposing affidavits shall be made on personal
knowledge, shall set forth such facts as would be admissible
in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein . . .
[wlhen a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the

mere allegations or denials of that party's pleadings, but the
party's response, by affidavits or otherwise provided in this
‘rule, must set forth specific facts showing that there is a
genuine issue for trial. If the party does not so respond,

.

summary judgment, if appropriate, shall be entered against the
party.

Thus, in order for an affidavit to pass muster under Rule 56(e),
the moving party must show that the statements made therein are:
(1) based upon personal knowledge; (2) setting forth “such facts as
would be admissible in evidence"; and (3) made by one who shall
show affirmatively that the affiant is “competent to testify to the
matters stated therein.” Id. A further requirement, as expressed
in various Idahc court opinions, requires that the statements ﬁot
be “insufficient and conclusory in nature.” Shama, 127 Idaho at
271, 899 P.2d at 981.

The issue presented before this court, as to these objections
and motions to strike affidavits, is whether the affidavits
complained of meet the threshold tests of admissibility, as set
forth above. The court will now consider individually the
admissibility of each affidavit in question.

1. Affidavit of Charles Lenkner

The plaintiffs base their objection and motion to strike Dr.
Lenkner's affidavit on four grounds. First, that the affidavit
suffers from a lack of factual background and that Dr. Lenkner
“sets forth no facts establishing any foundation for his

assertions.” Plaintiffs' Motion %o Sstrike Rule 56 Affidavits at 6.

OPINION AND ORDER 6
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If the affidavit meets the three foundational requirements of Rule
56(e), his or her affidavit would be admissible.

Second, the plaintiffs argue that Dr. Lenkner is not qualified
to give an opinion as to matters of the transmission and effects of
animal waste on the surrounding human population. Dr. Lenkner
received his doctor's degree in Veterinary Medicine from Washington
State University in 1972. He has since worked for 23 years as a
veterinarian in rural settings. Supplemental Affidavit of Charles
Lenkner at 2. In addition to his education, however, Dr. Lenkner
testifies that he has been, “involved in the gathering of
information, research and data concerning confined animal feeding
operations” and has, “knowledge of the various physiclogical and
envirommental affects confined animal feeding operations may have.”
Affidavit of Charles Lenkner at 2. Based upon the education and
the acgquired knowledge of Dr. Lenkner in this area, the court
determines that Dr. Lenkner meets the threshold requirements of
Rule 56 and is gqualified to testify as to the effects of animal
waste on the human population.

Finally, the plaintiffs argue that Dr. Lenkner's affidavit is
irrelevant because it does not cover the whole gamut of issues
contested in this case. Under this argument, the only experts
qualified to submit affidavits in support of a summary judgment
motion would be those with testimony that conforms to the
requirements of Rule 56(e) and that covers all of the issues and
arguments propounded by a moving party. This is an impossibly high

standard. Tf the court were to accept this argument, it would

OPINION AND QRDER
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become very difficult for either party to find anyone with enough
experience, knowledge, or education to submit a proper affidavit.
The court, therefore, concludes that the affidavit of Dr. Lenkner
is admissible. The court will deny the portion of the plaintiffs’
objections and motion to strike that relate to Dr. Lenkner's
affidavit.

2. Affidavit of Darcy Thornborrow

The plaintiffs proffer three arguments that Ms. Thornborrow's
affidavit should be stricken as to the defendants' Motion for
Summary Judgment. Their first argument is similar to the second
argument found in the Lenkngr portion of the brief, i.e., that the
defendants have failed to show that Ms. Thornborrow is qualified to
make the statements that she has made in support of the defendants'
Motion for Summary Judgment, either because she is not competent to
so testify or because her statements are based upon hearsay. These
two claims will be examined separately.

The first issue is whether Ms. Thornborrow is competent to
make the statements contained in her affidavit. 1In contrast to Dr.
Lenkner, Ms. Thornborrow does not set forth any educational
background that would qualify her under Rule 56. She relies wholly
on her assertion that, “[she has] been involved in the extensive
gathering of information, research and data concerning confined
animal feeding operations” and “[she has] knowledge of the various
psychological and environmental affects confined animal feeding
operations might have.” Affidavit of Darcy Thornborrow at 2. The
substance of Ms. Thornborrow's affidavit covers the fields of

QPINION AND ORDER 8
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hydrology, psychology, and environmental engineering, among others.
Without any stated educational qualifications or research
background, the affiant's statements of involvement with
information gathering and knowledge acquisition are conclusory and
reflect an insufficient foundation to testify as to the matters
contained therein. While Ms. Thornborrow may, indeed, have such
gualifications, they are not set forth in the affidavit.

Since the court will grant the plaintiffs’ objection and
motion to strike Ms. Thornborrow's affidavit, the court will not
address the remaining arguments raised by the plaintiffs. The
court will, therefore, not consider Ms. Thornborrow's affidavit in
its evaluation of the defendant's Motion for Summary Judgment.

3. Affidavit of Dwaine S. Bundy, Ph.D., P.E.

The plaintiffs also move to strike the affidavit of Dr. Dwaine
S. Bundy. They base this portion of their motion upon two
arguments. First, that any affidavit filed in this matter by the
defendants must address Ordinance 62 in its entirety. Since the
court has addressed this issue and found it unpersuasive, there is
no need to review it again here.

Second, the plaintiffs argue that Dr. Bundy's affidavit
suffers from ambiguity, particularly as to Paragraph 5 of his
affidavit, wherein he stated, “[o]dor is reduced downwind from a
source . . . [d]epending upon the size and strength of the odor
source, most of the odors begin to reduce within a few hundred feet

of the source.” Affidavit of Dwaine S. Bundy, Ph.D.. P.E. at 3.

The plaintiffs claim that Dr. Bundy's references to the size and
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strength of an odor source is too nonspecific and ambiguous to be
helpful. This argument goes to weight, not admissibility. It is
within the court's discfetion to give the affidavit the weight it
deems appropriate. The strength of Dr. Bundy's statements can and
will be tested by the court upon its consideration of the
defendants' Motion for Summary Judgment. Rule 56(e) seeks only to
keep out those affidavits that cannot meet the threshold
requirements contained within the rule itself.

The court concludes that Dr. Bundy's affidavit is sufficient
under Rule 56(e) and, as a result, will deny the plaintiffs’
objection and motion that it be stricken from consideration as to
the defendants' Motion for Summary Judgment.

4. Affidavit of Bradley S. Gilmore

The plaintiffs, in their objection and motion to strike the
affidavit of Bradley S. Gilmore, base this portion of their motion
on four arguments. First, that Mr. Gilmore has failed to show
adequate competency for his statements. More specifically, the
plaintiffs claim that just because Mr. Gilmore holds a Bachelor's
Degree in Geological Engineering from Colorado School of Mines,
coupled with his experience the last eight years as a research
engineer and an environmental coordinator for the City of Twin
Falls, Idaho, is not enough to make him an expert in the fields of
hydrology, hydraulic engineering, or animal husbandry. Even though
the extent of Mr. Gilmore's duties as a research engineer and an
envirpnmental coordinator are not specifically set forth, the court

determines that Mr. Gilmore has nevertheless demonstrated his
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competence to testify as an expert, as reflected in his affidavit.
In addition, as environmental coordinator in a rural community,
similar to the one here in question, Mr. Gilmore has been faced
with issues such as those dealt with in his affidavit on a
consistent basis. The court therefore decides that Mr. Gilmore has
illustrated his competence in the areas for which he has testified
in his affidavit, which are admissible and relevant to the motion
before the court.

Second, the plaintiffs claim that Mr. Gilmore's affidavit
actually tends to prove that methods other than Ordinance 62 would
be as effective or more effective. The plaintiffs have not
explained how this contravenes the requirements of Rule S56(e}).
This argument goes to weight, not admissibility.

Third, the plaintiffs claim that Mr. Gilmore's affidavit is
not based upon any scientific evidence. Again, as long as an
affiant's testimony meets the threshold requirements of Rule 56(e),
it is admissible. In fact, the substance of this argument is that
the plaintiffs' expert witness testimony in this area is in direct
contradiction to Mr. Gilmore's testimony. This also goes to weight
not admissibility.

Finally, the plaintiffs argue that Paragraph 9 of Mr.
Gilmore's affidavit is invalid for lack of proper foundation.
Paragraph 9 reads, “[clurrent Idaho state programs do not provide
adequate protection to the groundwater of the state from confined
animal feeding operations, thereby requiring more stringent

regulations at the local level.” Affidavit of Bradley G. Gilmore
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at 3. Since Mr. Gilmore has not established the required
foundation as to Paragraph 9, the court will strike Paragraph 9 of
Mr. Gilmore's affidavit. Accordingly, the court will grant the
plaintiffs' request to strike Paragraph 9 of Mr. Gilmore's
affidavit. The rest of the plaintiffs’ motion to strike as to Mr.
Gilmore's affidavit will, however, be denied.

III. PLAINTIFFS' REQUEST TO TAKE JUDICIAL NOTICE

The plaintiffs ﬁove this court to take judicial notice,
pursuant to Idaho Code 9-101, I.R.C.P. 44(d), and I.R.E. 201, of
the Final Order entered by the Idaho Department of Water Resources
in the matter of Application for Transfer Nos. 4722 and 4723, in
the name of North Valley'Milk, Inc., dated September 15, 1997
(“Final Order”). The issue is whether, pursuant to the above cited
rules and statute, a state court should take judicial notice of a
state administrative agency decision.

Tdaho Code § 9-101 reads: “Courts take judicial notice of the
following facts; . . . 3. Public and private official acts of the
legislative, executive and judicial departments of this state .

.” The Idaho courts have interpreted subsection three in several
recent cases. In many of these cases, the courts have refused to
extend its domain to cover certain governmental actions. See State
v, Egli, 41 Idahd 422, 238 P.2d 514 (1925) (stating that courts
should not take judicial notice of municipal ordinances); see also
Marcher v. Butler, 113 Idaho 867, 749 P.2d 486 (1988) (stating that
courts should not take judicial notice of city ordinances or any of

the codes adopted under these ordinances). However, 1in many
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instances the courts have been willing to take judicial notice of
various governmental actions. Oregon Short-Line R.R. Vv, Goodind,
6 Idaho 773, 59 P.2d 821 (1899) (stating that Idaho courts will
take judicial notice of acts of Congress and of ‘the executive of
the United States); Peavy v, McCombs, 26 Idaho 143, 140 P.2d 965
(1914) (stating that Idaho courts will take judicial notice of the
journals of the house of representatives and the senate).

No case law has, however, been cited by the plaintiffs, nor
has the court become aware of any, that addresses this issue
directly. As a result, the court will look to the plain language
of the statute to determine its scope. I.C. § 9-101 requires a
court to take judicial notice of the acts of the executive,
legislative, and judicial branches. Nowhere does it mention state
administrative bodies. The court concludes, however, that the IDWR
is an administrative board within the executive branch of this
state which would qualify under I.C. § 9-101. Therefore, the court
will grant the plaintiffs' request by taking judicial notice of the
Final Order of the I.D.W.R., as set forth above.

Since the court will grant the plaintiffs' Request to Take
Judicial Notice, based upon the plaintiffs' first argument, the
court will forego its analysis under the plaintiffs' second and
third arguments, as to the applicability of I.R.C.P. 44 (d) and
I.R.E. 201.

IV. SUMMARY JUDGMENT
Summary Judgment is proper when the pleadings, depositions,

and admissions, along with the affidavits, "show that there is no
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genuine issue as to any material fact and that the moving party is
entitled to a judgment as a matter of law." I.R.C.P. 56(c); McCoy
v. Lyons, 120 Idaho 765, 820 P.2d 360 (1991). Where, “the record
contains conflicting inferences upon which reasonable minds might
reach different conclusions, summary Jjudgment must be denied
because all doubts are to be resolved against the moving party.”
Id. 120 Idaho at 769, 820 P.2d at 364.

Since both parties have filed summary judgment motions in this
case, the court will examine each one, with its accompanying
arguments, in turn.

A. The Plaintiffs' Motion for Partial Summary Judgment

Before the court can 5egin its analysis of this motion, the
court will rule on the proper standard of proof to be applied. The
plaintiffs cite Idaho case law that declares that a zoning
ordinance must bear a “substantial relation” to the public health,
safety, morals, or general welfare of the citizenry that it is
designed to protect. See Dawson, 98 Idaho at 511, 567 P.2d at 1262
(1977). The defendants cite their own Idaho case that states that
the ordinance must bear only.a “reasonable relation” to proper goals
pursued through the governmental entity's police power. See
Sprenger, Grubb & Associates, Inc. v, Hailey, 127 Idaho 576, 584,
903 P.2d 741, 748 (1995). Other courts have called this test the

“rational basis test.” See Meisner v. Potlach Corp., 1998 Ida.

LEXIS 23 (February 27, 1998, Filed).
This court concludes that the proper test in this case is one

of ‘“reasonable relation” to a proper goal or purpose. This
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determination is supported by language in both the Dawson and the
Sprenger decisions. Contrary to the assertion of the plaintiffs,
the Dawson court set the test as to whether a zoning ordinance will
be upheld uhder Article 12, Section 2 of the Idaho Constitution, as
follows: “the zoning ordinance must bear a reasonable relation to
the goals the state may properly pursue under its police power.”
Id. at 511. The only mention made in the opinion to a substantial
relation test is found in a citation to a United States Supreme
Court case. Id. In addition to stating the test as one of
reasonableness, the Dawson court further refined the minimal
scrutiny a court is to apply to a zoning ordinance, as follows:

7oning is essentially a political, rather than a Jjudicial
matter, over which the legislative authorities have, generally
speaking, complete discretion. Since the local governmental
bedies are most familiar with the problems of their particular
jurisdictions, their legislative deterninations come before us
with a strong presumption of validity. Such presumption can
only be overcome by a clear showing that the ordinance as
applied 1is confiscatory, arbitrary, unreasonable and
capricious. If the validity of the legislative
classification for zoning purposes be fairly debatable, the
legislative judgment must be allowed to control and the court
may not substitute its Jjudgment for that of the zoning
authority. It is not the function of this Court or of the
trial courts to sit as super zoning commissions. The burden of
proving that the ordinance is invalid rests upon the litigant
who attacks the validity of the ordinance.

Id. at 511-12 (emphasis added) (citations omitted). Thus, in
applying a set of facts to the reascnable relation standard, due
deference must be given to the province of the Gooding County

Commissioners in passing Ordinance 62.

In addition, the Idaho Supreme Court has defined the
“reasonable relation test,” as follows: “Where there is a basis for
a reasonable difference of opinion, or if the validity of
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legislative classification for zoning purposes is debatable, a
court may not substitute its judgment for that of the local zoning
authority.” city of Lewjston v, Knieriem, 107 Idaho 80, 83, 685
P.2d 821, 824 (1984). 1In other words, if a disputed section or
subséction of the Gooding Ordinance can be shown to be one among
several debatable solutions relating to the regulation of CAFOs,
which is reasonable, then such will be upheld.

The plaintiffs also argue that the court should look only at
the reasons that the Gooding County Commissioners actually gave as
to why they chose certain specific language Ordinance 62. The
court disagrees. In a recent Idaho Supreme Court case, it was
declared that, “{t]o meet ihe rational basis test, the statutory
classification must bear a rational relationship to legitimate
government interests. This court will uphold the statute if any
conceivable set of facts will support the finding of a rational
relationship.” State v. Avelar, 931 P.2d 1218, 129 Idaho 700, 1997
Tda. LEXIS 10 (January 22, 1997, Filed) (citations omitted}. Thus,
this court will look not only at the reasons the Gooding County
commissioners actually stated, but at those that they could have
relied upon as well. These conclusions are supported by the
presumption in favor of legislative determinations, as set forth
above.

The court will now address the substance of the plaintiffs'
Motion for Partial Summary Judgment:

1. Article 12, Section 2 of the Idaho Constitution
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The plaintiffs first argument claims that portions of Gooding
County Ordinance 62 violates Article 12, Section 2 of the Idaho
Constitution, which reads, “(a]ny county or incorporated city or
town may make and enforce, within its limits, all such 1local
police, sanitary and other regulations as are not in conflict with
its charter or with the general laws.” This is known as the “police
power.” The Idaho Supreme Court has interpreted this police power,
as follows:

[I]t may be said that there are three general restrictions

which apply to legislation under the authority conferred by

such provision: (1) the ordinance or regulation must be
confined to the limits of the governmental body enacting the
same, (2) it must not be in conflict with other general laws
of the state, and (3) it must not be an unreasonable or
arbitrary enactment.

State v. Clark, 88 Idaho 365, 374, 399 P.2d 935, 960 (1965). The

plaintiffs claim that Ordinance 62 is invalid under the second and

third restrictions of the ¢Clark opinion.

a. Whether certain provisions of Ordinance 62
are unreasonably restrictive or arbitrary

In support of their position that certain provisions of
ordinance 62 are unreasonable, arbitrary, or capricious, the
plaintiffs cite two Minnesota cases which address a similar issue.
In Board of Supervisors v. ValAdCo, 504 N.W.2d 267 Minn.Ct.App.
1993), the validity of a township ordinance requiring the issuance
of a permit from the township before a feedlot or livestock sewage
lagoon could be built was at issue. The Minnesota Court of Appeals
upheld the lower court's ruling that such an ordinance was

preempted by state law. The court decides that this case is
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inapposite to the question before it. The plaintiffs have not
cited any Idaho law that would preempt Ordinance 62, nor is the
court aware of any.

The second Minnesota case cited by the plaintiffs is Gustafson
v. Board of Supervisors of Stanton Township, 1997 WL 40731 at 1
(Minn.Ct.App., February 4, 1997). In Gustafson, the validity of a
Stanton Township ordinance, which set animal unit and setback
limitations similar to those found in Ordinance 62, was at issue.
In upholding the lower court's decision to invalidate the Stanton
Township ordinance, the Minnesota Court of Appeals declared that,
“custafson established that when the Board adopted the amendment,
it did not refer to any iﬁformation, studies, or reports showing
that the setback and animal unit numbers used in the amendment had
any relationship to controlling odor or preserving property
values.” Id, at 3. The Gustafson court noted that the Stanton
Township failed to produce any evidence that might have suppdrted
the ordinance. Based upon this énalysis, the plaintiffs declare
that Ordinance 62 is invalid for the same reason--that no evidence
has been presented by the defendants that would tend to show a
reasonable relation between the need to protect the health and
safety of the residents of Gooding County and the means chosen by
the Gooding County Commissioners to accomplish that end. Under
this analysis, the plaintiffs attack the following sections of
Ordinance 62:

Section II(C): Definitions: Animal Units
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The plaintiffs claim that Section II(C) is unreasonably
restrictive, arbitrary, and capricious because the animal
equivalency factors referred to therein discriminate unreasonably
between beef and dairy cows, and dry and lactating dairy cows. In
addition, the plaintiffs argue that equivalency factors bear no
relation to the prevention of actual production of waste, which is
the stated purpose of Ordinance 62.

The defendants, on the other hand, argue that the equivalency-
factors themselves have taken into account the differences between
the amount of waste generated by a dry cow versus a lactating cow.
They also argue that the different numbers allowed between beef
cows and dairy cows is neéessary because dairy cows produce more
waste than beef cows. The court determines that Section II(C) does
bear a reasonable relation to Gooding County's legitimate goal of
controlling the pollution generated by CAFOs and that, therefore,

the equivalency facto ithin the ordinance are valid. By so

ruling, the court is not saying that Section II(C) is the only

alternative, but that it is a reasonable cne.
Section II(D): Definitioms: Applicant

The plaintiffs claim that Section II(D) is wunreasonably
restrictive, arbitrary, and capricious because the language
contained therein is confusing and vague. Section II(D) simply
defines the term “applicant.” Section II(D) is not found to be
unreasonably restrictive, arbitrary, or capricious. It can be
reasonably understood as written.

gection II(F): Definitions: CAFO
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The plaintiffs claim that Section II(F) is unreasonably
restrictive, arbitrary, and capricious based upon three arguments.
First, it discriminates ﬁnfairly against dairies®’. The defendants
respond that the apparent discrimination in Section II(F) is based
upon a need to include within the Oordinance 62 any operation of
substantial size. Since, presumably, only a dairy of substantial
size would be required to obtain a milk shipping permit, the
defendants argue that the special treatment for entities who hold"
milk shipping permits is reasonable. The defendants also point out
that the Idaho Department of Agriculture differentiates between
those who hold milk shipping permits, and those who do not, for
purposes of regulation. The court concludes that this portion of
Section II(F) has a reasonable relation to the goal or purpose of
Ordinance 62.

The plaintiffs' second argument claims that the definition of
what constitutes contiguous land is ambiguous and will lead to
unreasonable restrictions for those who restrict livestock to small
parcels of land that are a part of larger parcels. The defendants
respond by stating that, since the setback regquirements of
ordinance 62 apply only to the waste treatment system of a CAFO and
not to the land in its entirety, the plaintiffs' concern that small

enterprises placed on large parcels of land will be affected, even

2p contiguous area or parcel of land . . . upon which are
confined livestock, fish or birds in enclosures or ponds for six
(6) months of the year, defined as follows:

‘1. Any combination of animal units which total 100 animal
units or any facility with a milk shipping permit . . . g

(Emphasis added).
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though the waste produced thereon would be minimal, is not well-
taken. See Section VIII(B), commencing on page 31. The court
agrees. There will alwajs be some guestion as to how to interpret
words that perhaps contain more than one meaning.  The language of
Section II(F), however, is understandakly clear, not unreasonable,
nor arbitrary.

The plaintiffs' third argument rests upon the claim that the
ambiguity referred to above will have the additional unwarranted
consequence of restricting use of household waste. The defendants
address this argument by stating that, since Ordinance 62 is
specifically designed for regulation of animal waste, the
plaintiffs' concern that aﬁyone with a septic tank and a few gold
fish in a pond could potentially be subject to Ordinance 62 is
unfounded. The court agrees. Humén waste is nowhere discussed in
ordinance 62 and ‘waste” is defined in terms of that “generated as
a by-product of a CAFO0.” See Section II(I}. Section II(F) does
therefore bear a reasonable relation to the proper gocal of
controlling ground, water, and air pollution in CAFOs.

Section II(J): Definitions: Waste Treatment System

The plaintiffs claim that Section II(J) is wunreasonably
restrictive, arbitrary, and capricions because its language may
lead the Administrator to conclude that its application would
extend to household and other septic systems. As stated above,
ordinance 62 plainly applies only to animal waste, not to human
waste. Section II(J) refers to “the application of waste.” “Waste”

is clearly defined in Section II(I) as referring to CAFOs.
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Therefore, it is reasonably related to the purpose of Ordinance 62
as a whole.
Section III(A): Existing CAFO’'s

The plaintiffs claim that Section III(A)- is unreasonably
restrictive, arbitrary, and capricious based upon two arguments.
First, Section III(A) unfairly discriminates against dairies and,
second, the phrase, “such other information that the Administrator
may deem appropriate,” is too vague and leaves the applicant
uncertain as to what information must be supplied by him or her.
The court decides that these arguments are moot. As the defendants
point out, Subsections (A) through (H) of Section III address the
application of grandfathef rights for existing non- conforming
CAFOs. Since the 6-month registration period for these rights has
passed, this section is no longer applicable. Notwithstanding this
conclusion, the court determines such section to be reasonable.

Section III(B) and Section III(C): Existing CAFO's

The plaintiffs claim that Section III(B) and (C) are
unreasonably restrictive, arbitrary, and capricious because of
overly burdensome procedures. However, since Section III's time
1imit has passed, section III(B) has become moot. The court,
however, also determines that -Section ITII(B) and (C) are
reasonable.

Section III(D), Section III(E}, Section III(F):
Existing CAFO's

The plaintiffs claim that these sections are unreasonably

restrictive, arbitrary, and capricious. This court disagrees and
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concludes that such sections are reasonable as to the processing of
these registration notices.
Section III(G): Existing CAFO's
The plaintiffs claim that Section III(G) is unreasonably
restrictive, arbitrary, and capricious because it acts as an
unreasonable restraint on alienation. The defendants contradict
this assertion by stating that the restraint on alienation is not
unreasonable because the rights become unrecognized upon
termination of the six month period and unrecognized rights cannot
be transferred. In addition, a recent Idaho Supreme Court decision
concluded that:
"(1) A restraint on alienation, as that phrase is used in this
Restatement, 1is an attempt by an otherwise effective
conveyance or contract to cause a later conveyance
(a) to be veoid; or
(b) to impose contractual liability on the one who makes
the later conveyance when such liability results from

a breach of an agreement not to convey; or

(c) to terminate or subject to termination all or a part of
the property interest conveyed." :

Lake v. Eqguitable Sav. & Loan Ass'n, 105 Idaho 923, 925, 674 P.2d
419, 421 (1983) (guoting Restatement of Property § 404 (1944)).
Since Ordinance 62 is neither a éonveyance nor a contract, there
can be no restraint on Aalienation. The court concludes that
Subsection (G) béars a reasonable relation to the purpose of
Ordinance 62.
Section III(H): Existing CAFO's
The plaintiffs claim that Section III(H) is unreasonably

restrictive, arbitrary, and capricious due to its overly burdensome




and arbitrary restrictions and procedures. The plaintiffs
specifically argue that two portions of Subsection (H) are
arbitrary and capricious.

First, the plaintiffs assert that the time limits found in
subséction (H) are arbitrary and bear no relation to Ordinance 62's
purpose. The defendants answer by arguing that these time limits
were created to put applicants on notice as to when required
information must be filed and when certain conditions may come into 
effect. The court agrees with the defendants that time limits are
necessary, but the Gooding County Commissioners' decision to use
the specific time limits found in Ordinance 62 must be found to be
reasonable and not arbitréry. Eﬁen so, pursuant to Avelar, the
court will nevertheless uphold Subsection (H), if there is any
conceivable set of facts upon which the Gooding Commissioners could
have relied for the basis of their determination that the time
limits contained therein were reasonably or rationally related to
Ordinance 62's gocal or purpocse. The court concurs that the
provision of, “[t]wo (2) yearly extensions, for a maximum of three
(3) years of non-operation . . . .”" is reasonable.

The court, however, is unable to find any set of facts that
would support the conclusion that Subsection (H)'s time limit as to
the thirty (30) days relating to ceasing operations of non-
conforming CAFOs located “in all other zoned areas” is rationally

related to Ordinance 62's purpose. As such, the court concludes

that this time limit of thirty (30) days, as opposed to forty-five
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(45) or sixty (60) days, etc., relating to Subsection H, has been
shown by the plaintiffs to be unreasonable and arbitrary.

The plaintiffs next argue that the requirement that a pre-
existing non-conforming CAFO that is destroyed up to at least 50%
of its value will lose its grandfather rights is unreasonable and
treats dairy operators unfairly. The defendants claim that Gooding
County has an interest in 1limiting the effects that the pre-
existing nonconforming CAFOs have on the surrounding areas. Under
Avelar, the court concludes that there is a reasonable relation
hetween this subsection and Ordinance 62, outside of what the Board
of Commissioners might have thought or done. Placing the
forfeiture of grandfather.rights upon partial destruction of the
CAFO at 50% balances the need for Gooding County to gradually have
non-conforming CAFOs become conforming CAFOs with the right of
preexisting non-conforming CAFOs to continue with their pre-
existing non-conforming status. The court concludes that this
creates a reasonable relation between the 50% limit and the purpose
of Ordinance 62.

Because part of Section III(H) has been determined by this
court to be unreasonable and arbitrary, it becomes necessary to
decide whethér the violative portion of Section III(H) can be
severed, without rendering the whole of Section III(H) invalid.
The court concludes that, without the 30~day grace period found in
Subsection (H), relating to the section dealing with the forfeiture
of grandfather rights as to the non-use of a non-conforming CAFO

“located in all areas,” other than those zoned for agriculture,
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Section III(H), in its entirety, will be severed. [See p. 48 for
further conclusions as to Section III(H)].
Section III(J): Existing CAFO's

The plaintiffs claim that Section III(J)([subsection (I)
appears to be missing] is unreasonably restrictive, arbitrary, and
capricious because the language contained in the 1last sentence,
that, “[tlhe notice shall provide such information as the
Administrator deems appropriate,” is ambiguous. However, the-
question is not whether the language is perfectly written or
whether it is specific enough to not cause any problems in its
application. The court concludes that while such sentence is
reasconably related to the pﬁrpose of Ordinance 62, it is ambiguous
and such sentence will therefore be held invalid. Next, the court
determines that the stricken language is a necessary part of
Section III(J) and, as a result, Section III(J), in its entirety,
will be held invalid.

Section V: Siting Permit Required

The plaintiffs claim that Section V is unreasonably
restrictive, arbitrary, and capricious because the conditions and
requirements of the standards contained therein would be unduly
burdensome in several ways. First, since dairy operations
experience the birth of calves and the culling of cows on a regular
basis, they would be required to obtain new siting permits before
the herd grew beyond the allowable number of cows on the CAFO,
pursuant tc Ordinance 62. Second, the requirement to obtain a

siting permit, prior to making improvements that would increase the
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animal capacity, would require a permit holder in the case of an
emergency, such as a flood, to obtain a new siting permit before
he or she were allowed to expand his or her lagoon to contain the
flood waters. Third, Section V would provide a.disincentive for
dairy operators who may wish to use better technology to reduce the
amount of animal waste pollution on the surrounding areas.

The defendants respond by arguing that the county's need to
keep track of important changes as to CAFOs makes Section V not
only reasonable, but necessary. Although the court is sympathetic
to the difficulties that may be faced by the plaintiffs as they
strive to conform to these requirements, the court concludes that,
though inconvenient, tﬁese requirements are, nonetheless,
reasonable and valid.

Section VI(I): Contents of Application for sSiting Permits

The plaintiffs claim that Section VI(I) is unreascnably
restrictive, arbitrary, and capricious because it requires a person
seeking a siting permit to first obtain from the Idaho Department
of Water Resources a water right permit or license. Since,
according to the plaintiffs, the IDWR will not issue a water permit
or license unless the applicant is, “in the process of obtaining
other permits needed to construct and operate the project” [IDAPA
37.03.08.045.01(c) (ii)}, including, perhaps, a siting permit; the
applicant would be faced with an impossible situation. He or she,
it is argued, cannot procure the one permit without the other.

The defendants refute this argument by pointing to the

specific language of IDAPA 37.03.08.045.01(c)(ii). They argue that
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since the applicant will be, “in the process of” obtaining the
siting permit, IDAPA 37.03.08.045.01(¢c){(ii) does not bar the
issuance of a water permit or license to the applicant. The court
agrees with the defendants' interpretation of IDAPA
37.03.08.045.01(c)(ii). Therefore, Section VI(I) is reasonable and
will be held as valid.

Section VI(J): Contents of Application for 8iting Permit

The plaintiffs claim that Section VI(J) 1is unreasonably
restrictive, arbitrary, and capricious because the requirement that
the applicant list the names and addresses of all persons living
within one-half (1/2) mile of the proposed CAF0O, on the application
for the siting permit, is érbitrary and unduly burdensome. They
argue that the county, since it already has records of these
people, should bear the burden of compiling these lists.

The defendants respond by arguing that the burden should be on
the applicant, because it is the applicant who will benefit from
the siting permit. The court agrees, however, with the plaintiffs
that this is an unreasonable burden on the applicant and that it
should be the responsibility of the county to locate and notify
those who will be affected by the CAFO that an application for a
siting permit is being considered. The county is more reasonably
suited to know and be able to locate such owners and residents.
Also, the ordinance is ultimately for the benefit of the county
residents. The court will therefore rule in the plaintiffs' favor
as to Section VI(J). Because Section VI(J) specifically places the

burden of notice upon the applicant, the court's decision here
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necessitates the conclusion that Section VI(J), in its entirety,
will be severed and held invalid.

Section VI(K): Contents of Application for siting Permit

The plaintiffs claim that Section VI(K) 'is unreasonably
restfictive, arbitrary, and capricious because the fee schedule,
particularly the portion dealing with per head fees on CAFOs is
unreasonable. The defendants answer by stating that these fees are
necessary.for the subsidization of the permit issuing process. The
court concurs that the fee schedule is reasonably related to
ordinance 62's purpcse and will, therefore, be held valid.

gSection VII: Process of Notice and Application Hearing

The plaintiffs claim that Section VII 1is unreasonably
restrictive, arbitrary, and capricious. They base this conclusion
on five arguments. First, the Administrator is left to determine
the correctness of an application, without the benefit of any
specific guidelines to aid in that process. The defendants do not
address this argument; but the court, pursuant to its Ayelar
discretion, concludes that the term “completeness” in itself offers
a sufficient guideline to allow the Administrator te perform his or
her duties. This section is reasonable and will be wvalid.

Second, the plaintiffs argue ihat the statement that notice
may be given to other newspapers and radios does not set a time
1imit for such action. However, it can be reasonably inferred,
from the surrounding text, that the 15-day time limit referred to
throughout Section VII was intended to also apply to that portion
of Section VII dealing with notice to other radio and television
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stations, as well as newspapers that serve the jurisdiction. While
+his section could be worded with more exactness, it will be held
to be reasonable and valid.

Third, the plaintiffs argue that there is no guarantee within
Section VII that an applicant who fulfills the requirements of the
ordinance can expect that the Admninistrator will determine that the
application is complete. Again, the term “completeness” is
understandably clear and reasonable. |

Fourth, the plaintiffs argue that the one-half (%) mile
stipulation, in the last sentence of Section VII, is arbitrary.
The court disagrees and holds that such is reasonable and not
arbitrary.

Finally, the plaintiffs argue that the term “affected person,”
contained in Section ViI, is ambiguous as it is left undefined in
ordinance 62. To the contrary, “Affected Person” is specifically
defined in Section II(B). The court concludes that this definition
is sufficiently clear and reasonable. The plaintiffs apparently
fear that this will allow persons 1ivihg outside the one-half(1/2)
mile area from the proposed CAFO to object to the issuance of a
permit. The purpose of ordinance 62 is, however, to control the
dissemination of animal waste pollution within Gooding Counfy.
Allowing any resident or real property owner of Gooding County, who
has made a written request, and who 1is materially affected in his
or her health, safety or property:rights by the CAFO, to be given

notice of the hearing as to the issuance of a permit to the




potential CAFO, is reasonable and in conformity with the
ordinance's purpose. It will be held valid, in its entirety.

Section VIII(B): Criteria for Removal: Waste Management

This section appears to be erroneously ‘numbered in the
ordiﬁance as Section VII, but is presumed to be Section VIII. The
plaintiffs claim that Section VIII(B) is unreasonably restrictive,
arbitrary, and capricious based upon two arguments. First, because
the definition of a “waste treatment system” is allegedly broadly
defined, application of this section would be unreasonable. For
example, an operator who owns 640 acres, but keeps his or her
livestock on a 40-acre parcel in the southeast corner of the 640
acre parcel, would be forced to end use on the northwest corner of
this parcel, if ancther's home is within 1100 feet of the 640 acre
parcel property line. The definition of waste treatment system,
found in Section II(J)}, states, “[any] area . . . employed for the
retention, storage, treatment, distribution and application of
waste.” According to the court's reading of this definition, the
remainder of the 640-acre parcel, which is not being used to
contain the livestock, will not be susceptible to the setback
requirements of Section VITI (B) because that remaining parcel in
the northwest corner is not land, “employed for the retentibn,
storage, <treatment, distribution and application of waste.”
Therefore, it is not unreasonable.

Second, the plaintiffs argue that the requirement that a waste
management system not be operated within 300 feet of property

lines, 500 feet of domestic wells, or 50 feet of public rights of
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way are needlessly intrusive and arbitrary. The defendants counter
that these setbacks are necessary to prevent air, ground and water
pollution. The court agrees that the defendants' pesition is
consistent with the established goal and purpose of Ordinance 62.
The aefendants refer to the affidavits of Dr. Charles Lenkner and
Ms. Darcy Thornborrow. Since Ms. Thornborrow's affidavit will be
stricken for lack of adequate foundation, it will not be considered
here. However, in Dr. Lenkner's affidavit he testifies that he is
familiar with the setback provisions of Ordinance 62 and that these
provisions will have, “some effect on limiting, diminishing, or
diluting the air, odor, and fecal dust pollution, and amount of
flies experienced by those in close proximity to animal feed
operations.” Supplemental Affidavit of Charles Lenkner. The court
ie aware of the existence of expert testimony by affidavit that
disagrees with this testimony. However, since this is a Motion for
pPartial Summary Judgment, the court will construe facts in favor of
the nonmoving party, the defendants. The plaintiffs also complain
that the 300 foot, 500 foot, aﬁd 50 foot stipulations are
needlessly intrusive. The court will assume that the plaintiffs
are claiming that the footages are unreasonable, since
intrusiveness is not a consideration in an Article 12, Section 2.of
the Idaho Constitution analysis. The court concludes that the
potential disturbance and damage caused by animal waste polluticn
outweighs the inconvenience that the plaintiffs may experience by
the 300 foot, 500 foot and 50 foot requirements. Hence, Section

VIII(B) (1), (B)(2) and (B)(3) will be held reasonable and valid.
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The plaintiffs also state that Subsection (B)(4) 1is
unreasonable because it prevents operators from selling solid waste
to others as fertilizer, thus undermining a critical element of
agri-business in this state. The defendants claim that Section
VIII(B)(4) does not lead to this result, since it requires that the
setback requirements apply only to the liquid or solid waste that
remains on the land. The court agrees that Subsection (B) (4) is
not unreasonable, nor arbitrary, and will therefore be held valid.

The plaintiffs further argue that Subsection (B) (5) 1is
arbitrary and capricious because it discriminates against dairy
producers. The defendants argue that all CAFOs are required to
obtain an environmental compliance certification. The reason that
dairies are singled out, as those required to obtain certifications
from the Idaho Department of Agriculture, is because that is the
appropriate agency from whom such certifications are obtained. All
other CAFO operators must first determine to which agency they must
apply in order to obtain their required certification. The court
rules that Subsection (B) (5) is not unreasonable, nor arbitrary and
will be held valid.

The plaintiffs next claim that Subsection (B)(6) is
unreasonable, arbitrary, and capricious based upon argumehts
already addressed in this Opinion. There is no need for the court
to readdress these issues. The court, however, does invalidate
this subsection on other grounds. (See page 51}.

The plaintiffs then argue that Subsection (B)(7) is arbitrary

and capricious because it unduly restricts CAFO operators, even
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where they can prove that their actions will not be detrimental to
the surrounding areas. Section VIII(B) (7} does contain a provision
that allows for an exception to the general rule contained therein,
if the operator can, ‘reasonably show that the potential site will
not Ereate any significant environmental impact.” With this
exception, the court concludes that this section is not arbitrary
or unreasonable and will be held valid.

Finally, the plaintiffs state that Subsection (B)(8) |is
arbitrary and capricious. Because the exception contained in
Subsection (B)(8) simply allows for differences in the potential
for pollution of different kinds of waste treatment operations, the
court concludes that Subsection VIII(B) (8) is reasonable.

Section VIII(C): Criteria for Approval: Water Quality

The plaintiffs claim that Section VIII(C)(1l) and (3) are
unreasonably restrictive, arbitrary, and capricious because both
bear no relation to the purpose of Ordinance 62. They argue that
(C) (1) contains the phrase “other_causes," which is arbitrary and
capricious due to its lack of definition in the ordinance. The
court determines that this phrase defines itself by negative
implication--anything that is not a CAFO-caused pollution is an
“other cause.” The plaintiffs' argument concerning Subsection
(C) (3) has already been addressed by this court. As a result, the
court concludes that Subsections(C) (1) and (C)(3) are reasonable,
not arbitrary and will therefore be held valid.

Section VIII(D)(5): Criteria for Approval: Property Rights
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The plaintiffs claim that Section VIII(D)(5) is unreasonably
restrictive, arbitrary, and capricious because no other enactment,
federal or otherwise, uses animal units-per-acre limitations. The
defendants, in refuting this position, cite Dr. Charles Lenkner's
affiaavit, which states that these limitations will decrease the
animal waste pollution in the areas surrounding CAFOs. The court
decides that Section VIII(D) (5) reasonably relates to the purpose
of Ordinance 62. Claiming that state and federal entities are
responsible for environmental jgsues in Idaho is not sufficient
proof that these limitations are unreasonable or arbitrary.

Section VIII(D)(7): Criteria for Approval: Property Rights

The plaintiffs state that Section VIII(D) (7) is unreasonably
restrictive, arbitrary, and capricious because it prevents
applicants from creating CAFOs within 2,640 feet of the Snake River
Canyon, Malad River canyon and Zone “A" flood planes (*plains” as per
Webster's Unabridged Dictionary.) The court assumes that the
plaintiffs are asserting that the 2,640 foot set-back is arbitrary
and capricious. The defendants answer by stating that this
footage limitation is based upon a need to minimize damage, should
a flood occur within these areas. Although it is reascnable that
Gooding County would want to prevent the operation of CAFOs near
these areas, the specific 1imitation of 2,640 feet, versus 2,000
feet or 4,000 feet, is found to be arbitrary. The plaintiffs have
established that there is no basis to establish any authority that
would allow the court to understand how this specific footage, as

opposed to a greater or lesser footage, would be reasonable. As
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such, Section VIII(D)(7) will be held invalid as to the 2640 foot
restriction. The general provision is reasocnable, but the specific
footage is found to be arbitrary, based on this record. Without a
specific set-back footage specification, Subsection (D) (7) cannot
stand on its own. As a result, though the court concludes that the
remainder of Subsection (D) (7) is reasonable, it is insufficient,
however, without the set-back specification, to be valid. It will
therefore be held invalid, in its entirety.
Section VIII(D) (8): Criteria for Approval: Property Rights
The plaintiffs claim that Section VIII(D)(8) is unreasonably
restrictive, arbitrary, and capricious because it is contrary to
established law. Their argument rests on the proposition that I.C.
§ 52-111 and Article V, Section 2 of the Idaho Constitution
prohibit Gooding County from deciding whether an agricultural
enterprise is or is not a nuisance, or from delegating that power
to the Administrator. I.C. § 52-111 reads as follows:
Anything which 1is injurious to the health or morals, or
indecent, or offensive to the senses, or an obstruction to the
free use of property, so as to interfere with the comfortable
enjoyment of life or property, is a nuisance and the subject
of_an action. In the case of a moral nuisance, the action may
be brought by any resident of the county; in all other cases
the action may be brought by any person whose property is

injuriously affected, or whose personal enjoyment is lessened

by the nuisance; and by the judgment the nuisance may bhe
joi v .

Idaho Code § 52-111 (1994) (emphasis added). The plaintiffs claim
that the emphasized portions above create, within the judiciary,
the exclusive authority to adjudicate nuisance claims. If this is
true; the plaintiffs argue, the Gooding County Commissioners
overstepped their authority in Section VIII(D)(8) when they took it
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upon themselves to delegate to the Administrator the responsibility
of making a nuisance determination. The court, however, in reading
(D) (8), concludes that it is reasonable for the Administrator to
consider whether a CAFO might be a nuisance. This is not a formal
detefmination, but one of numerous considerations for approval to
be made by the Administrator. The court agrees with the plaintiffs
that the judiciary would make any formal adjudication as to
nuisance, but for the Administrator to examine whether I.C. § H2~-
101 will have application to a proposed CAFO is a reasonable
consideration for him or her to take into consideration. (The
court notes that this cqnclusion is not to be taken as an
indication as to how the court will rule on the plaintiffs' later
argument that Section VIII(D) (8) violates I.C. § 22-4501, et seq.,
otherwise known as the Right to Farm Act. See page 44.
Section IX: Grant or Denial of siting Permit

The plaintiffs argue that Section IX is unreasonably
restrictive, arbitrary, and capricious because the standards which
the Administrator must use to determine that the applicant has met
the established criteria of the ordinance are unreasonably
restrictive, arbitrary and capricious. They further claim that the
ordinance's requirement that an applicant show “conclusively” that
he or she has met all of the necessary criteria is too high a
purden, one which even exceeds the criminal standard of beyond a
reasonable doubt. The court agrees that this heavy burden is an
unreasonably high standard; such standard is unreasonable

regulatory control. Therefore, o Section IX will be held invalid.
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Based upon this decision, the court also determines that Section
IX, in its entirety, will be held invalid. Without the standard of
a conclusive showing, Section IX suffers from inherent vagueness
and ambiguity. As such, it will be held invalid,.it its entirety.

‘ gection XI(A): Process for Occupancy Certificate

The plaintiffs claim that Section XI(A) is unreasonably
restrictive, arbitrary, and capricious because it requires a second
approval process, even after the siting permit has been obtained.
The defendants counter that this section applies only where the
applicant, after receiving a siting permit, desires to make
improvements or other changes to the CAFO. As such, the defendants
claim that Section XI(A) is necessary to protect the purpose of
ordinance 62, once a siting permit has been granted. In other
words, without Section XI(A), the county would be unable to assure
its residents that future actions by CAFO operators would be in
conformity with Ordinance 62. It is clear that.thé requirement
that an applicant obtain an occﬁpancy permit before making any
improvements or changes to their CAFO does add an additional
reguirement to the CAFO operators. However, the court concludes
that these are not unreasonable reguirements, nor are they
arbitrary. These procedures directly relate to the purpose Or goal
of Ordinance 62, by requiring prolonged enforcement of its
requirements. Section XI(A) will be held valid.

Section XI(C): Process for Occupancy certificate
‘The plaintiffs claim that Section XI(C) 1is unreasonably

restrictive, arbitrary, and capricious based upon three arguments.
MICR
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First, the plaintiffs argue that the subsection is arbitrary and
capricious because no restriction is placed on who can file a
complaint. The court disagrees. The purposeée of Ordinance 62, as
has been stated many times in thisl0pinion, is to protect the areas
surréunding a CAFO from air, water, and odor pollution. Nowhere
within the four corners of Ordinance 62 does it restrict the
ability to call to the attention of the county authorities that a
CAFO is not in compliance with ordinance 62. It is immaterial who
briﬁgs this allegation to the attention of the authorities. In
fact, allowing anyone to file a complaint will strengthen the
enforcement of Ordinance 62, which subsection is not unreasonable.

second, the plaintiffs argue that, since there is no provision
for the notification of the CAFO operator of the complaint, these
operators, in essence, will be found liable before they are given
a chance to respond. While this argument addresses a negative
possibility, it does not take into consideration that frivolous
complaints will inevitably be found jnvalid. Notwithstanding this,
the court decides that the plaintiffs' argument 1is well-taken. The
operator is indeed notified of the complaint, as per Ssection XI(C},
but only after the Administrator has made his or her determination
as to the complaint's validity. The operator (“permit owner”) has
20 days from the time he or sﬁe receives the Administrator's
written determination to either correct the non-compliance oOr
appeal such decision. The court rules in favor of the plaintiffs
that this procedure, set forth in Sectiocn XI(c), is unreasonable

and lacks due process. additionally, the wording of this sentence,
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as well as the next, is contradictory and confusing as to when the
correction must be completed. These two sentences will be held
invalid.

Third, the plaintiffs argue that the 30-day time limit for
corréctions to be made by the operator is arbitrary and capricious.
The court disagrees. This time limit is reasonable, in light of
the Administrator's ability to grant an extension when necessary.
This provision does bear a reasonable or rational relation to the
purpose of Ordinance 62. The court, however, determines that,
without a stated right to appeal a decision of the Administrator to
now allow an extension, renders a lack of due process as to this
sentence. The last sentence of Section XI(C) will be held invalid.

The court must now determine whether holding invalid the last
two (2) sentences of Section XI(C) renders the whole subsection
invalid. The court does conclude that Section XI{C) will be held
invalid, in its entirety.

Section XIII(A) and (B): Enforcement

The plaintiffs claim that Section XIII(A) and (B) are
unreasonably restrictive, arbitrary, and capricious because the
term “affected persons,” found in XIII(B), and which is defined in
Section II(B), is over broad. They base this argument on the claim
that too many individuals will be allowed to file complaints for
noncompliance against a CAFO. As this argument has already been
addressed as to Section XI(C) above, the court will again conclude

that these Sections XIII(A) and (B) are reasonable and valid.

——.._--——_—_-————._-—————_-p—————...-——_——-——-..-———___..———...-———.—_———.-—-———.——__
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b. Idaho Code § 67-6529
The plaintiffs next allege that Ordinance 62 violates Idaho
Code § 67-6529 and, thus, is invalid as an exercise of the county's
police power. Idaho Code § 67-6529 reads:
Applicability to agricultural land.--No power granted hereby
shall be construed to empower a board of county commissioners
to enact any ordinance or resolution which deprives any owner

of
of any agricultural product. (Emphasis added.)

Thus, only if the plaintiffs can show that Ordinance 62, “deprives
any owner of full and complete use of agricultural 1land for
production of any agricultural product” will the court grant the
plaintiffs' Motion for Partial Summary Judgment on this issue.

Before beginning the analysis of Idaho Code § 67-6529, thé
court again notes that the Dawson court declares that legislative
enactments ar= to be given a presumption of validity. The
plaintiffs have the burden of proving otherwise.

The plaintiffs cite to the only case which analyzes the
language of Idaho Code § 67-6529. See Qlson V. Ada County, 105
Idaho 18, 665 P.2d 717 (1983). In Qlson, the Idaho Court of
Appeals listed several factors which could be used by a court in
determining whether a specific ordinance violates Idaho Code § 67-
6529. In addition, the Olson court stated that these factors were
to be construed, as much as possible, within the context of the
Local Planning Act of 1975, of which Idaho Code § 67-6529 is a

part. These factors are listed in Idaho Code § 67-6302, which

reads:
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The purpose of this act shall be to promote the health,
safety, and the general welfare of the people of the state of
Idaho as follows:
(a) To protect property rights and enhance property
values while making accommodations for other necessary
types of development . . . .
(b) To ensure that adequate public. facilities and
services are provided to the people at reasonable cost.
(c) To ensure that the economies of the state and
localities are protected and enhanced.
(d) To ensure that the important environmental features
of the state and localities are protected and enhanced.
(e) To encourage the protection of prime agricultural,

forestry, and mining for production of foogq, fibre, and

minerals.

(f) To encourage urban and urban-type development within
incorporated cities.

(g) To avoid undue concentration of population and
crowding of land. :

(h) To ensure that the development on land is
commensurate with the physical characteristics of the
land. '

- . -

(k) To avoid undue water and air pollution.

The plaintiffs argue that paragraphs (a), (¢), (e), and {h)
indicate that the Local Planning Act of 1375 was designed primarily
to protect agricultural lands from encroachment. The plaintiffs,
however, cannot explain the existence of paragraphs (4), (f), and
(k), which, by their language, counter the plaintiffs' argument.
In addition, as the defendants argue, a CAFO operator will not be
deprived of the “full and complete use” of his or her agricultural
land under Ordinance 62. | A non-conforming CAFO, without
grandfather rights, will be deprived of a specific agricultural
use, and only so long as a CAFO is non-~conforming. The court,
therefore, concludes that, under Olson, Ordinance 62 does not
violate Idaho Code § 67- 6529. The court notes that the

defendants argue that Ordinance 62 does not violate I.C. § 67— 6529
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because there is no taking of property by Gooding County. This is

not the correct place for such an argument. The court will

subsequently deal with these arguments in the section on the

applicability of the Fifth and Fourteenth Amendments to the United

Statés Constitution and Article I, Section 13 of the Idaho

Constitution.

————-———_————_a-———-..———-——-—————_————.—————-——-——-—.—————--———-——-

c. Idaho Code § 22-4501, et seq., otherwise known
as the Right to Farm Act

The plaintiffs also allege that ordinance 62 violates Idaho

Code § 22-4501, et seq., otherwise known as the Right to Farm

Act (RTFA), which reads, in part, as follows:

The legislature finds that agricultural activities
conducted on farmland in urbanizing areas are often
subjected to nuisance lawsuits, and that such suits
encourage and even force the premature removal of the
lands from agricultural uses, and in some cases prohibit
investments in agricultural improvements. It is the
intent of the legislature to reduce the loss to the state
of its agricultural resources by 1limiting the
circumstances under which agricultural operations may be
deemed to be a nuisance. The legislature also finds that
the right to farm is a natural right and is recognized as
a permitted use throughout the state of Idaho.

Another part of the RTFA, which deals specifically with county

‘zoning ordinances, states, in part, the following:

No «city, dounty, taxing district or other political
subdivision of this state shall adopt any ordinance or
resoclution that declares any agricultural operation operated

+

in accordance with generally recognized agricultural practices

L3

to be a nuisance nor shall any zoning ordinance that forces
the closure of any such agricultural operation be adopted.
Zoning and nuisance ordinances shall not apply to agricultural
operations that were established outside the corporate limits
of a municipality and then were incorporated into the

municipality by annexation.
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Idaho Code § 22-4504 (Supp. 1997).

The plaintiffs basertheir argument upon two grounds. First,
that several sections of Ordinance 62 expressly violate the RTFA.
The first of these, Section III(G), requires an existing CAFO to
file-a registration notice with the Administrator within the time
limit, or the CAFO, “shall not be recognized as an existing CAFO;”
this would also preclude pre-existing non-conforming CAFOs from
taking advantage of grandfather rights.

Section III(H) eradicates any grandfather rights of a CAFO, if
the value of the CAFO is destroyed by more than 50% of its value.
The plaintiffs claim that tbese.two sections, in effect, force the
closure of these CAFOs and leave open the possibility that a CAFO
could be deemed a nuisance.

The defendants deny these claims. They argue that Ordinance
62 does not force the closure of these CAFOs, but that the CAFOs
themselves force their own closure by nen-compliance. In addition,
the defendants argue that Ordinance 62 does not purport to
establish any CAFOs as a nuisance; that Subsection VIII(D) (8)
merely borrows the term nuisance from the RTFA.

ordinance 62 does set forth what is required for compliance.
Under Section III(G), an operator who fails to register within the
requisite time period loses his or her status as a pre-existing
non-conforming CAFO. Under Section III(H), if the CAFO ceases
operation, it loses its grandfather rights. Also, if a pre-
existing non-conforming CAFO is destroyed, by more than fifty

percent (50%) of 1its value, it must be reconstructed as a
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conforming CAFO. None of these restrictions will close a CAFO, as
long as the operator complies with Ordinance 62, notwithstanding
the loss of his or her grandfather rights. The court therefore
concludes that such requirements are a reasonable way for the
count& to gradually move toward compliance, as circumstances change
over the years.

Section VIII(D)(8)'s reference to nuisance determinations,
however, is much more problematic. The basic concept of the RTFA
is that no county government can adopt any ordinance that declares
an agricultural pursuit, which is being operated under generally
recognized agricultural p;actices, to be a nuisance. Sectiocn
VIII(D)(8) states, in pertinent part, that the county must find,
“[tjhat the CAFO will not be a nuisance as defined by Section 52-
101, Idaho Ccde. Under a strict reading of that section, the
Gooding Commissioners seek to grant to the county the power to
determine whether a CAFO 1is a nuisance. This is in direct
violation of the RTFA. In sum, the court holds as valid Sections
III(G) and III(H), but rules that Section VIII(D) (8) is contrary to
the RTFA, not withstanding the court's prior ruling, in faver of
the defendants, on pages 36-37 above, as to Section VIII(D)(8). It
will be held invalid in its entirety.

The next grouhd arqued by the plaintiffs is that Ordinance 62
violates the stated legislative intent of the RTFA, in which it 1is
stated, “the right to farm is a natural right and is recognized as
a permitted use throughout the state of Idaho.” I.C. § 22-4501.

The plaintiffs define the purpose of Ordinance 62 as an attempt to

OPINION AND ORDER 45 M\c,noF“NED
“0“,\2ﬁﬂﬂg




prevent the operation of CAFOs in Gooding County. Based upon this
alleged statement of purpose, ordinance 62 would violate the
legislative intent of the RTFA. However, the court has already
concluded that the purpose of ordinance 62 is to control the effect
of péllution generated by CAFOs on surrounding areas. Though it is
true that some of the provisions of Ordinance 62 have the effect of
interfering with the operation of CAFOs, the ordinance does not
preclude the CAFO operators' right to farm and to operate their
agricultural business on their land. Hence, the court decides that
the argument is not well-taken.
5, Article I, Section 13 of the Tdaho Constitution

The plaintiffs' second major argument, as per their Motion for
Partial Summary Judgment, is that portions of ordinance 62 violate
Article I, Section 13 of the idaho Constitution, which reads, “[n]o
person shall . . . be deprived of life, liberty or property without
due process of law.’ The plaintiffs argue that several of
ordinance 62's provisions are unconstitutional, under Article I,
Section 13, in that they are either unconstitutionally vague or
that they violate due process of law by preventing the continuation
of pre-existing non-conforming uses.

a..Vagueness

The Idaho Supreme Court has determined that the legal standard
for a constitutional attack on a legislative enactment alleging
that the act is void for vagueness is whether a person of ordinary

intelligence is given fair warning of the contents therein. §See
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State v, Bitt, 118 Idaho 584, 798 P.2d4 43 (1990). In that same
case, the court further specified the following:

First, the court must ask whether the ordinance regulates
constitutionally protected conduct. If the answer to this
first step is in the affirmative, then the next step asks
whether the ordinance specifically precludes a significant
amount of the constitutionally protected conduct. If the
answer to this step is also in the affirmative, then the
ordinance is quite likely over broad and must be restricted in
its application or rewritten. But if the ordinance does not
regulate constitutionally protected conduct, or if the
ordinance does not preclude a significant amount of such
conduct, then the next and last step is to ask whether (a) the
ordinance gives notice to those who are subject to it, and (b)
whether the ordinance contains guidelines and imposes
sufficient discretion on those who must enforce the ordinance.

Id, at 588, 47. 1In Olsen v. J.A. Freeman CQ., 117 Idaho 706, 791

p.2d 1285 (1990}, the court stated that, when determining whether
an ordinance is unconstitutionally vague, a court should, “consider
both the essential fairness of the law and the impracticability of
drafting legislation with greater specificity.” Id. at 1294. In
addition, if the ordinance is noncriminal in nature, more leniency
will be given to the position that the enactment should be upheld.

Following the Bitt analysis, the plaintiffs c¢laim that
ordinance 62 does preclude a significant amount of constitutionally
protected conduct, but they choose to address those arguments
later. The court will do so as well. Under the third step in the
analysis, the plaintiffs claim that certain sections of Ordinance
62 are unconstitutionally vague.

Section II(B): Definitions: Affected Person

The plaintiffs claim that Section II(B) is void for vagueness
pecause the term “AFFECTED PERSON" is over broad. If Ordinance 62's

language in this respect is reasonably understandable to the common
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person, then it is not vague. Section II(B) restricts the term
“AFFECTED PERSON” to include those who are: (1) living within % mile
of a CAFO, or (2) a resident who is materially affected in their
health, safety or property rights; and (3) the Administrator. This
1ist-is not vague, nor over broad. The court will uphold Section
II(B).

Section ITII(H): Existing CAFO's

The plaintiffs claim that Secticn III(H) is void for vagueness
based upon four grounds. First, the subsection is vague,
ambiguous, and over broad ‘because it fails to take into
consideration why the CAFO has ceased operation. The court
disagrees that this subsection is vague.

Second, the plaintiffs claim that this subsection is vague
because it does not specify whether the area in gquestion needs to
be zoned as agricultural at the time of Ordinance 62's enactment or
at any future time. A person of common intelligence will not have
difficulty with this portion of subsection H; therefore, it is not
vague.

Third, the plaintiffs argue that the phrase “size or capacity”’
is ambiguous and vague. In Bitt, the court recognized the fact
that, “in most English words and phrases there lurk uncertainties.”
Id., at 585, 45. The court concludes that this applies here. The
phrase “size or capacity” is not unreasonably ambiguous, nor vague.

Finally, the plaintiffs argue that Section III(H) is over
broad because it fails to take into account government programs

that give incentives to CAFO operators to cease production and
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operation for a time. The court agrees. Ordinance 62 does not
appear to take these potentially applicable progranms into
consideration. As such, the court will rule in the plaintiffs’
favor as to Section ITI(H), that it is over broad.

.The conclusion that must necessarily be drawn, due to the over
breadth of Section III(H), is that it will be held invalid in its
entirety.

Section V: Siting Permit Required

The plaintiffs claim that Section V is void for vagueness
pecause it fails to take into account the birth of new calves. The
court disagrees. It is proper for this ordinance to require siting
permits for the reasons set forth, which are not vague. It is not
vague for the ordinance to require siting permits as to
improvements, and/or increasing animal units, but not for repairs
to existing improvements which do not result in a change to the
location or capacity. This provision is clear and understandable.
Section V will therefore be held as valid.

Section VIII(B)(1): Criteria for Approval: Waste Managenment

The plaintiffs claim that Section VIII(B){(1) is wvoid for
vagueness based upon two arguments. First, that the phrase ‘areas
accessible to the public” is vague. The plaintiffs argue that this
phrase could be ihterpreted as including areas owned by the CAFO

operator, but which may be accessible to the public because only a

small fence marks the border. The court is persuaded by this

argument. This phrase ‘or areas accessible to the public” is
Mlcnopwgg
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confusing and unclear to those of common intelligence and will be
severed.

Second, that the phrase “belonging to” is vague and ambiguous.
The court again determines that this phrase is subject to the
inherent vagueness of the English language, but is not unduly
confusing. An individual of common understanding would understand
these words within paragraph VIII(B) (1).

The court must now determine whether its conclusion that the
term “areas accessible to the public” is vague renders the whole of
Section VIII(B) (1) invalid, or just the part severed above. The
court concludes that only ;he phrase of Sectien VIII(B) (1), “areas
accessible to the public,” will be held invalid; the remainder of
Section VIII(B) (1) will be held valid under Article I, Section 13
of the Idaho Constitution.

Section VIII(B)(5): Criteria for Approval: Waste Management

The plaintiffs claim that section VIII(B)(5) is void for
vagueness because the phrase “appropriate state agency’ is vague and
ambiguous. The defendants state that, as a result of the multiple
changes that have occurred, it is impossible to put into writing
which department 1is the proper forum for the issuance of the
required permits. Even so, a CAFO operator can find out, without
extreme difficulty, which agency will issue the permits that he or
she may need. The court agrees with the defendants. It is clear
that the Board of Commissioners hadé no other alternative that would

have created less confusion. The phrase, as stated, provides a
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person of common intelligence with the necessary information to
cbtain the needed permits. -
Section VIII(B)(6): Criteria for Approval: Waste Management

The plaintiffs claim that Section VIII(B):(6) is void for
vaguéness because the phrase “adequate area” is vague and ambiguous
and may lead to arbitrary enforcement by the Administrator. The
defendants argue that the “adequate area” can be determined by
taking into account the size of the waste treatment system, the
setback requirements, and the amount of land that the CAFO will be
using. Were this type of language, setting forth standards within
VIII(B)(6) stated in the _subsection, it may not be vague and
ambiguous. However, based upon the standard, as enunciated by the
Bitt court, that the ordinance must be understandable to a person
of common intelligence, this court concludes that Section
VIII(B) (6) is indeed vague and ambiguous. Hence, the court rules
that Section VIII(B)(6) is invalid. Since Section VIII(B) (6)
relies on the term “adequate area” for its substance, the court’'s
ruling in this matter renders Section VIII(B)(6) invalid in its
entirety.

Section VIII(B)(7): Criteria for Approval: Waste Management

The plaintiffs claim that Section VIII(B)(7) is void for
vagueness because‘the phrases “reasonably show” and “significant
environmental impact” are vague and ambiguous. The court
determines that, because the words ‘reasonable” and “significant” are
commonly used in legal terminology and are understandably clear,

their use here is not found to be vague, nor ambiguous.
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Section VIII(C)(1l): Criteria for Approval: Water Quality

The plaintiffs claim that Section VIII(C) (1) is wvoid for
vagueness based upon two arguments. First, that the term “other
causes” is vague and ambiguous; and, second, that its application
is uﬁcertain, as it is unclear how much effect the CAFO pollution
must have in comparison with the other causes. The term “other” is
defined in Webster's New Collegiate Dictionary 806 (1* ed. 1981),
as follows: “being the ones distinct from those first mentioned.”
Hence, the language of Ordinance 62, which states, “[o]peration of
the CAFO will not cause, either alone or in conjunction with other
causes, contamination of ground water and drinking water beyond
MCL's” refers to any cause, but those related to operation of the
CAFO. The court concludes that the above phrase, and the words
“other causes,” are not vague or ambiguous. Section VIII(C) (1) will
be held valid.

Section XI(C): Process for Occupancy Certificate

The plaintiffs claim that Section XI(C) is void for vagueness
based upon two arguments. First, that no guidelines exist for the
Administrator, in his or her determination of whether a complaint
is wvalid, making this subsection vague and ambiguous in its
application. The court disagfees. There are guidelines set forth
in Section VIIT, éntitled “criteria for Approval.” While Section
XI(C) does not specifically refer to Section VIII, it is a
reasonable interpretation of this subsection that Section VIII
would be the basis for a Section XI(C) determination of validity by

the Administrator when a written complaint is received of alleged
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non-compliance with the terms of a siting permit. There would be
potential for disparate and nonuniform treatment of complaints, if
there were no guidelines for the Administrator to follow and to
apply in making his or her determinations. For this reason, the
court will uphold Subsection XI(C) as to vagueness, ruling that
there are appropriate guidelines for the Administrator to follow,
as stated above. (The court does believe that more specificity as
to the applicable criteria in Section VIII would be recommended,
even though the above inference is sufficient to hold Section XI(C)
as valid.)

Second, the plaintiffs claim that the provision itself does
not place a limit on who is able to file a written complaint. This
issue has been dealt with above in this Opinion. Without more, the
court disagrees with the plaintiffs’ argument on this issue.

Wwhile Section XI(C) is held valid as to vagueness, as set
forth above; it has previously been held invalid, in its entirety
on other grounds. (See pages 39-40 above.)

b. Due process

several Idaho court decisions have determined that pre-
existing non-conforming uses cannot be eliminated by 1egislative
enactment. More épecifically, the court, in Bastian v. City of
Twin Falls, 104 Idaho 307, 308 658 P.2d 978, 979 (Idaho Ct. App.
1983), stated that, “non-conforming uses are substantive due
process rights.” As such, these rights cannot be impinged upon

without due process. The plaintiffs argue that Section ITII of
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Oordinance 62 violates due process by eliminating grandfather
rights. The defendants counter that the very existence of the
grandfather rights is evidence that due process has been cbserved.
The court agrees with the defendants. The case ‘law cited by the
plaiﬁtiffs states only that an ordinance must provide grandfather
rights. ordinance 62 does this in a constitutional fashion.
section III, except for Subsection (H), will be held valid.

3. Fifth and Fourteenth Amendments to the United States
constitution

The plaintiffs' third major argument claims that Ordinance 62
is unreasonably restrictive, arbitrary, and capricious and, thus,
violates Article 12, Section 2 and Article I, Section 13 of the
Tdaho Constitution, as well as the Fifth and Fourteenth Amendments
of the United States Constitution. Since determinations concerning
Article 12, Section 2 and Article I, Section 13 of the Idaho
Constitution have already been made in this Opinion, this court
will confine this portion of its Opinion to the issue of whether
certain provisions of Ordinance 62 violate the Fifth and Fourteenth
amendments of the United States Constitution.

The plaintiffs cite one case to support their position. In

Nebbia v. People of State of New York, 291 U.S. 502 (1934)

(footnotes omitted), the U.S. Supreme Court declared:

The Fifth Amendment, in the field of federal activity, and the
Fourteenth, as respects state action, do not prohibit
governmental regulation for public welfare. They merely
condition the exertion of the admitted power, by securing that
the end shall be accomplished by methods consistent with due
process. And the guaranty of due process, as has often been
held, demands only that the law shall not be unreasonable,
arbitrary, or capricious, and that the means selected shall
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have a real and substantial relation to the object sought to

be obtained.
Id, at 525. The Court's decision in Nebbia states a different test
than that used by the Idaho cou?ts in their interpretation of
Idahé's due process clause. Instead of requiring a ‘reasonable or
rational” relation to a proper or permissible legislative
objective, the Nehbia court requires a “substantial relation to the
object being sought.” Id. The plaintiffs state that various
provisions of Ordinance 62 violate the due process clause of the
United States Constitution. As this court has previously
concluded, in the above Opinion; it will deny, in part, and grant,
in part, the plaintiffs' request. The court determines,
specifically, that the portions of Oordinance 62 that pass muster
ander the “reasonable relation” test, do so as well under the
“substantial relation” test.

4. Severability Clause of Ordinance 62

Finally, the plaintiffs argue that the severability clause
contained within Ordinance 62 cannot save it from complete
dismissal. The plaintiffs cite a recent Idaho Supreme Court case
wherein the court sought to determine whether an ordinance, which
had been declared preempted, in part, by federal law, couldrbe
saved by its severébility clause as to the part not preempted. The
court found that, “[d]espite the obvious intent of the board to
preserve the remainder of the ordinance if portions are declared
unconstitutional, the portions of the ordinance that are preempted

by federal law are so integral and indispensable to the ordinance,
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we conclude the entire ordinance must fall.” Boundary Bagkpackers
¥v. Boundary County, 128 Idaho 371, 378, 913 P.2d 1141, 1148 (1996).
The court will draw its conclusion as to severability subsequently,
after deciding all other issues raised by both parties as to the
valiaity or invalidity of the various sections and subsections
ruled upon by the court.

B. The Defendants' Motion for Summary Judgment

The defendants base their Motion for Summary Judgment on five
arguments.

1.Police Power

First, the defendants argue that the plaintiffs have failed to
prove that Gooding County misused its police powers when it enacted
Ordinance 62. The defendants cite Article 12, Section 2 to support
Gooding County's authority for the passage of Ordinance 62. it
states that, “[alny county . . . may make and enforce, within its
limits, all such local police, sanitary and other regulations as
are not in conflict with its charter or with the general laws.’
This is known as the “police power.” Several Idaho cases have
interpreted this power to include the authority to create zoning
ordinances. See County of Ada v. Waltex, 96 Idaho 630, 533 P.2d
1199 (1975); Dawson Enterprises, Inc. v, Blaine County, 98 Idého

506, 567 P.2d 1257 (1977). The defendants alsc refer to an
additional Idaho law which states that the Board of County
Commissioners for any county has the power to:
[Plass all ordinances and rules and make all regulations, not
repugnant to law, necessary for carrying into effect or

discharging the powers and duties conferred by the laws of the
State of Idaho, and such as are necessary and proper ¢to
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provide for the safety, promote the health and prosperity ,
improve the morales, peace and good order, comfort and
convenience of the county and the inhabitants thereof.
Idaho Code § 31-714. Based upon this section, the;defendants argue
that. the passage of Ordinance 62 was a lawful exercise of its
police power to act for the health, safety, and welfare of the
citizens of Gooding County.
Next, the defendants argue that various state agencies have .
impliedly reserved to the counties the power to regulate CAFOs.

Specifically, the defendants cite the Jdaho Waste Management
Guidelines for cConfined Feeding Operations (‘Waste Management

Guidelines”). According to the defendants, several places in the
Waste Management Guidelines peoint to a grant by the state
legislature to allow counties .to regulate CAFOs: “[c]ertain
counties have local laws or regulations concerning confined feeding
operations. Other counties may develop such regulations.” Waste
Management Guidelines at 3. The defendants also claim that other
state and federal agencies have indicated an understanding that

counties would and should be involved in the requlation of CAFOs.

Feeding Operations, and NPDES Permit No. ID-G-010000; Idaho Ground
Water Ouality Plan, pp. 65, 101, 102, 104; Idaho Wellhead
Protection Plan, Appendix E, Table E-1, pp. 2-3.

Based upon these arquments, and Part IV.A.l1. (see page 17) of

the above Opinion, the court will uphold Ordinance 62 as a valid

exercise of Gooding County's police power.

2. Article 12, Section 2 of the Idaho Constitution
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The defendants' second argument claims that the plaintiffs
have failed to establish that Ordinance 62 violates Article 12,
Section 2 of the Idaho Constitution. As previously stated, Section
2 allows a county to enact laws that deal with local police,
saniEary, and any other area, so long as these enactments are not
in conflict with the general laws of the state. In response to the
plaintiffs' claims, the defendants proffer two arguments. First,
that the plaintiffs' have failed to prove that the disputed
portions of Ordinance 62 are not rationally related to a proper
exercise of Gooding County's police power and that such provisions
are not arbitrary and capricious; and, second, that the plaintiffs
have failed to show that Ordinance 62, or any part thereof, is in
conflict with Idaho law.

For an analysis of the court's conclusions in this regard,
please refer above to Part IV.A.1l., commencing at page 17 of the
above Opinion.

3. Article I, Section 13 of the Idaho Constitution

The defendants' third argument rests upon the claim that the
plaintiffs have failed to establish that Ordinance 62 violates
Article I, Section 13 of the Idaho Constitution.

For an analysis of the court's conclusions in this regafd,
please refer abové to Part IV.A.2., commencing at page 46 of the

above Opinion.

4. Pifth and Fourteenth Amendments to the United States
Constitution

The defendants' fourth argument states that the plaintiffs

have failed to establish that Ordinance 62 violates the Fifth and
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Fourteenth Amendments to the United States Constitution. The
defendants reassert their arguments, as summarized throughout this
Opinion, as to the claim that Ordinance 62 is not an arbitrary and
capricious exercise of Gooding County's police power. For an
analfsis of the court's conclusions in this regard, please refer
above to Part IV.A.3., commencing on page 54 of the above Opinion.
5. Recusal of Commissioner Arkoosh

Fifth, the defendants contend that the plaintiffs have failedr
to prove that Gooding Commissioner Mitch Arkoosh was required to
recuse himself from voting on Ordinance 62. The court, having
reviewed the plaintiffs' argument in this regard, as well as the
facts surrounding this claim, agrees that the plaintiffs have not
proven this claim. The court will, therefore, rule in the
defendants' favor as to the isspe of Qhether Ordinance 62 is
invalid due to Mr. Arkoosh's failure to recuse himself from
participating in the discussion of and in voting for COrdinance 62.

6. Severability

Finally, the defendants argue that Ordinance 62's severability
clause should be upheld and should effectuate the saving of any
parts of the ordinance that are not held to be unconstitutional or
unlawful by this court's decision. |

The court draws its ultimate conclusion, as to severability,
in Part IV. C., the next paragraph below.

C. Severability Clause of Ordinance 62

Pursuant to this court's conclusions, contained in the above

Opinion, various sections and subsections of Ordinance 62 will be
Mice
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held invalid; all but ocne in its entirety. As a result, the
question before this court, on the issue of severability, is
whether these invalid sections and subsections are so integral and
indispensable to' the whole of Ordinance 62 that their dismissal
neceésarily leads to the ultimate determination that all of
Ordinance 62 must fall in its entirety. Particularly problematic
to the defendants' position that Ordinance 62 should survive this
court's above conclusions are Sections III(H), VIII(B)(6) and
XI(C).

Section III(H) will have the sentence stricken as to the
thirty (30) day ceasing of operation relating to grandfather rights
in areas zoned other than agricultural. In striking this sentence,
the remainder of Section III(H) will be held invalid because such
section then has application only to non-conforming CAFOs located
in agricultural zones which cease operation, but would not apply to
non-conforming CAFOs located *“in all other zoned areas.” This
subsection, without the stricken sentence, viclates Gooding
County's police power by being arbitrary in its application. State
Y. Clark, supra.

Section VIII(B)(6) requires, “[t}lhat the CAFO site has
adequate area for its waste treatment system.” The court has
determined that this section will, in its entirety, be held
invalid. Without Section VIII(B)(6), there is no way for an
operator of a CAFO to determine whether his or her waste treatment

system complies with the ordinance as to size, nor for the
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Administrator to know how to determine what is an adequate area for
a waste treatment systemn.

Next, the court has determined that Section XI(C), in its
entirety, will be held invalid. Without Section XI(C), the
ordiﬁance lacks deadlines for correction of non-compliance by the
“permit owner.” The court also concluded that thellast two (2)
sentences were contradictory and confusing. The court finally
determined that, with no appeal provision as to extensions, it
lacked due process. The court therefore determines that Sections
III(H), VIII(B)(6) and XI(C), in combination with Sections III(J),
VI(J), VIII(D)(7), VIII(D)(8), and IX, which will also be held
invalid in their entirety, are integral and indispensable to
Oordinance 62 and, consequently, their being severed requires the
court to ultimately conclude that Ordinance 62 cannot stand and is
invalid in its entirety. This bolsters the court's ultimate
conclusion that it is appropriate to hold Ordinance 62 invalid as
a whole.

CONCLUSION

The above sections and subsections which will be stricken by
the court and these stricken portions of Gooding County Ordinance
62 will be severed, as per Section I(B). The court further
determines that these severed portions of Ordinance 62, as ruled
above, are so integral and indispensable that the entire ordinance
must fall, even though the court has upheld a majority of the

sections within Ordinance 62.
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The court, therefore, concludes that there are no genuine
issues of material fact relating to these summary judgment motions
of the plaintiffs and the defendants that would preclude the court
from moving forward to rule, as a matter of law. The court further
determines that the plaintiffs are entitled to judgment, as a
matter of law, consistent with the above Opinion.

Based upon the above Opinion, the court will enter the
following Order:

ORDER

NOW, THEREFORE, IT IS HEREBY ORDERED that the plaintiffs'
Motions to Strike, as to pqrtions of the defendants! brief, as to
the affidavits of Dr. Lenkner, and Dr. Bundy be denied; it is
hereby granted, in part, and denied, in part, as to the affidavit
of Mr. Gilmore; the motion is granted as to the affidavit of Darcy
Thornborrow.

IT IS HEREBRY FURTHER ORDERED that the plaintiffs' Request to
Take Judicial Notice be granted.

IT IS HEREBY FURTHER ORDERED that Gooding County Ordinance 62
be held valid as to the following sections and subsections:

II(B), II(C), II(D), II(F), and II(J); III(A), III(B), III(C),
IIT(DY, III(E), III(F) and III(G); V; VI(I) and VI(K); VII;
VIII(B)(2), VIII(B)(3), VIII(B)(4), VIII(B)(5), VIII(B)(7), and
VIII(B) (8); VIII(C)(1l) and VIII(C)(3); VIII(D)(5); XI(A); XIII(A)

and XIII(B).
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IT IS HEREBY FURTHER ORDERED that Gooding County Ordinance 62
be held invalid as to the following sections and subsections, in
their entirety:

III(H) and III(J); VI(J); VIII(B)(6); VIII (D)(7) and
VIII‘(D) (8); IX and XI(C),

IT IS HEREBY FURTHER ORDERED that the plaintiffs' Motion for
Partial Summary Judgment, as to Idaho Code § 67-6529, be denied, as
reflected in the above Opinion.

IT IS HEREBY FURTHER ORDERED that the plaintiffs' Motion for
partial Summary Judgment as to I.C. § 22-4501, et seq., be granted
as reflected in the above Opinion.

IT IS HEREBY FURTHER ORDERED that the plaintiffs' Motion for
pPartial Summary Judgment, as to Section VIII(B) (1) of Ordinance 62,
be granted, in part, and depied, in part, as reflected in the above
Opinion.

IT IS HEREBY FINALLY ORDERED that the plaintiffs' Motion for
Partial Summary Judgment, requesting that Ordinance 62, in its
entirety, be deemed invalid based upon' constitutional and/or
statutory grounds, be granted; Ordinance 62 is hereby held invalid
in its entirety, for the reasons set forth in the above Opinion and
Order.

counsel for the plaintiffs is hereby requested to prepare a
proposed Summary Judgment, consistent with the above Opinion and
Order. (Because Ordinance 62 is being held invalid in its
entirety, the court will grant -Summary Judgment, rather than

Partial Summary Judgment, in favor of the plaintiffs.)
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The issue of costs and attorney fees will be subsequently
determined, as per I.R.C.P. 54(d) and (e).

DATED this Z‘Z day of June, 1998.

//Lé,%

J WI LIAM HART 7~ ™/
Pistrijct Judge

pc: Scott L. Campbell
Jeffery J. Ventrella
Robert E. Williams, III
Donald J. Farley
Philip A. Brown
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHCQ, IN AND FOR THE COUNTY OF GOGDING

‘ER DEELSTRA and NIESJE Case No. 22808

PIETER
DEELSTRA, husband and wife,

MEMORANDUM OPINION &
ORDER RE DEFENDANT’S
HOTION TO DISMISS &
PLAINTIFF’S WOTION FOR
SUMMARY JUDGMENT

FPlaintiffs,
VS

BOARD QF COUNTY COMMISSIONERS
QF GOODING COUNTY, TIDAHO,

Defendants.

Tt St St St Nemat et S’ M et g S’ Sl e

This matter comes before the above entitled court on
Defendant’s Motion for Dismissal and Plaintiff’s Motion for
Summary Judgment. Plaintiffs PTETER DEELSTRA and NIESJE DEELSTRA
{the "Deelstras") are represented by Robert E. Williams III,
Esg., of the firm Fredericksen, Williams & Meservy. Defendants
BOARD OF COUNTY COMMISSIONERS OF GOODING COUNTY, IDAHO (the
"Board") is represented by Philip A. Brown, Gooding County

Prosecuting Attorney.

BACKGROUND
This action involves a parcel of real property located in
Gooding County, south of the city of Wendell (the tproperty®).

October 14, 1992, the Gooding County Planning and Zoning

HEWORAFDUN OPINION & ORDER RE: DEFENDANT
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Commission ("P&Z") commenced hearings on the adoption of a new
Gooding County zoning ordinance. This proposed zoning ordinance
designated the Property as "Agricultural™ as it had been before
the proposed ordinance. The P&Z forwarded the proposed zoning
ordinance to the Board and recommended adoption of the ordinance.

The Board held a number of hearings regarding the proposed
goning ordinance. There was a hearing held December 23, 1992,
and notice of such was published on December 16, 1992, and
December 23, 1992. Notice of a January 14, 1993, hearing was
published December 30, 1992, and notice was published on January
20, 1993, for a February 4. 1993, hearing. The purpose of these
hearings was to discuss extension of "Transitional T-2" (rr-2")
zones to incliude the Property. No individual notice of these
hearings was given to the owners of the Property, Mr. and Mrs.
James Nafziger. P&Z was not consulted regarding the extension of
the T-2 zone to include the Property.

The Board adopted the present Gooding County Zoning
ordinance ("Ordinance No. 50") on February 8, 1993. Under
Ordinance No. 50 the Property was zoned a T-2 district. A
summary of Ordinance No. 50 was published in the Gooding County
Leader on March 17, 1992.

The Deelstras purchased the Property from Mr. and Mrs. James
Nafziger on September 1, 1993, for the purpose of establishing a

dairy. However, a dairy, which would constitute a confined
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animal feeding operation ("CAFO"), is not permitted in & T-2
district. The Deelstras brought this action seeking a

declaratory judgment.

DISMISSAL

A, £ _DEELSTRAS H STANDING TO ING THIS CAUSE OF

The Board moves this court to dismiss this action based on
the theory that the Deelstras lack standing to assert their

claim. The Idaho Supreme Court has adopted language from Duke

Power Co. V. Carolina Envtl. Study Group, 438 U.S5. 59, 72, 98
$.Ct. 2620, 2630, 57 L.Ed.2d 595 {1978), explaining the doctrine

of standing.

The essence of the standing inquiry is whether the
party seeking to invoke the court’s jurisdiction has
"alleged such a personal stake in the ocutcome of the
cantroversy as to assure the concrete adversariness
which sharpens the presentation upon which the court so
depends for illumination of difficult coanstitutional
questions." As refined by subsequent reformation, this
requirement of "personal stake" has come to be
understood to require not only a "distinct palpable
injury" to the plaintiff, but alsc a "fairly traceable"
causal connection between the claimed injury and the
challenged conduct. (Citations omitted).

Miles v. Idaho Power Co., 116 Idaho 63%, 641, 778 P.2d 757, 763
{1989).

In examining the Deelstra’s complaint, it appears that they
have suffered an injury. They cannot use their property as a

CAFO. However, the doctrine of standing requires not only a

NERGEANOUN GPINION & DRLER RE: DEFRNOMNMI'S .
MOTION TO DISKISS & PLAINTIFF'S WOTION 77
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rdistinct palpable injury," but also a "fairly traceable" causal
connection between the claimed injury and the challenged conduct.
Id. The Deelstras have alleged the cause of their injury to be
the Board’s failure to conform to statutory regquirements in
enacting Ordinance No. 50. The Deelstras have alleged facts to
establish a "fairly traceaple” connection between the injury and
the allegedly illegal zoning ordinance. The Deelstras do have
standing te assert this claim.

B. 'HE DEELSTRAS M BRING AN ACTION FOR_DEC ORY
GMENT

The Board argues that the Deelstras can not bring this suit
because they have already sought administrative relief which must
be exhausted before any resort to the courts can be made. The

Board cites Bope v. City of Lewistop, 107 Idaho 844, 693 P.2d

1046 {(1984), in support of this argument. 1In Bope, the Idaho
Supreme court held that a declaratory judgment action was not
available to a landowner who requested the Planning and Zoning
Commission rezone his land. fThe Court found that the action was
in effect an appeal from the denial of his request, Bone, 1067
Idaho at 849, 693 P.2d at 1051.

The Deelstras argue that Bope is not dispositive because the
Deestras did not seek a rezone but requested that the Board

correct the unlawful nature of Ordinance No. $0. This court

agrees that Bone is not dispositive of this action. The

Deelstras are challenging the enactment of Ordinance No. 50, not

SRRTHICN & wTte
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arguing that the Board made the wrong decision by zoning the
Property T-2. See McCuskey v. Canyon County, 123 Idaho 657, 660,
851 P.2d 953, 956 (1993). The Deelstras may maintain this action
seeking declaratory judgment, and they now move for summary

judgment.

STANDARDS FOR SUMMARY JUDGMENT

A motion for summary judgment "shall be rendered forthwith
if the pleadings, depositions, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the moving party is entitled te
a judgment as a matter of law." I.R.C.P. 56(c), Bonz V.
Sudweeks, 119 Idaho 539, 808 P.2d 876 (1991); G .M. Farms y. Funk
Irrigation Co., 119 Idaho 514, 808 P.2d 851 (1991); Brown V.

Matthews Mortuary, Inc,, 1i8 Idaho 830, 801 P.2d 37 {1990): Qlsen

y. J.A, Freeman, 117 Idaho 706, 791 P.2d 1285 (1990); Tusch
ters Coffin, 113 Idaho 37, 740 P.2d 1022 (1987); on v.

United Steelworkers_of Am., 111 Idaho 630, 726 P.2d 742 {1986);
Doe_v. Durtschi, 110 Idaho 466, 716 P.2d 1238 (1986).
Upon a motion for summary judogment, all disputed facts are

liberally construed in favor of the non-moving party. G & M

Farmg v. Funk Irrigation Co,, 119 Idaho 514, 808 P.2d 851 (1991);
wn v, thews ua c., 118 Idaho 830, 801 P.2d 37

(1990): Tusch Enters. v. Coffip, 113 Idaho 37, 740 P.2¢ 1022
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{1987); Doe wv. Durtschi, 110 Idaho 466, 716 P.2d 1238 (1986);
anderson v. Ethington, 103 Idaho 658, 651 P.2d 923 (1982); Kline
v. Clinton, 103 Idaho 116, 645 P.24& 350 (1982).

The burden of proving the absence of a material fact rests
at all times upon the moving party. G & M Farms v. Fupk
Irrigation Co,, 119 Iuaho 514, 808 P.2d 851 (1991): Petricevigh
v. Salwop River Canal Co., 92 Idaho 865, 868-69, 452 P.2d 3862,
365~66 (1969); Christiangsep v. Rumsey, 91 Idaho 684, 429 P.2d 416
(1967}. This burden is ocnerous because even "[c]ircunmstantial
evidence can create a genuine issue of material fact." Doe V.
Durtschi, 110
Idaho 466, 716 P.2d 1238 (1986); Petricevich v. Salmon River
Canal Co,, 92 Idaho 865-69, 452 P.2d 362, 365-66 {1969).

Moreover, all reascnable inferences which can be made from

the record shall be made in favor of the party resisting the

motion. G & M Farme v, Fupk Irrigation Co., 119 Idaho 514, 208
P.2d 851 (1991); Brown v. Matthews Mortuary, Inc.. 118 Idaho 830,
801 P.2d 27 (1990): Tusch Enters. v. Coffin, 113 Idaho 37, 740
P.2d 1022 (1987); Doe V. purtechi, 110 Idaho 466, 716 P.2d 1238
{1986); Anderson V. Ethington, 103 Idaho 658, 651 p.2d 923

(1982); Kline v. Clintop, 103 Idaho 116, 645 P.2d 350 (1982).
1f the record contains conflicting inferences upon which
reasonable minds might reach different conclusions, a summary

judgnent must be denied because all doubts are to be resolved

MHENORAMDUN ODINTON & ORDER KE+ DBRFENDANT 'S
HOTION TO DISHISS & PLAINTIFE’S #oiION
FOR SOMNARY JUDGHENT 80
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against the moving party. G & M parms V. Funk Irrigatjon €o.,

119 Idaho 514, 808 P.2d 851 (1991); Brown V. Matthews Mortuary,
inc., 118 Idaho 830, 801 P.2d 37 (1990); Kline v, Clinton, 103

Idaho 116, 645 P.2d 350 (1982); Farmers Ins. Co. V. Browp, 97

Idaho 380, 544 P.2d 1150 (1976): L dy v. Hazen, 90 Idaho 323,
411 P.2d 768 {1966). The requirement that ail reasonable
‘inferences be construed in the light most favorable to the non-
moving party is a strict one. Clarke v. Prenger, 114 Idaho 766,
760 P.2d 1182 (1988).

Nevertheless, when a party moves for summary judgment the
opposing party’s case must not rest on mere speculation because a
mere scintilla of evidénce is not enough to create a genuine

jssue of fact. G _& M Farms vy, Funk Irrigatjon Co., 119 Idaho

514, 808 .28 851 (1991); Petricevich v, Salmon River Canal Co.,

g2 Idaho 865, 452 P.2d 362 (1969). Notwithstanding the utility
of a summary judgment, a motion for summary judgment should be
granted with caution. Steele v. Nagel, 89 Idaho 522, 406 P.2d

805 (1965).

DISCUSSION
The Deelstras argue that Ordinance No. 50 is invalid because
the Board did not properly publish a summary of the ordinance as
required by Idaho Code § 31-715A (1983 & Supp. 1994). Statute

requires that "all ordinances of a general nature shall, before

MRMORANCTM OPIMION & ORDER RE1 DESPENDANT'S
MOTION TO DISKLISS & PLAINTIFF S HOTIOW 81
FOR SOKHARY JUDGMENT

MICROFILMED
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they take effect and within one (1) month after they are passed,
be published in at least one (1) issue of a newspaper published
in the county . . .." Idaho Code § 31-715 (1983 & Supp. 1994)
{emphasis added). However, a summary of the ordinance may be
published instead, provided that the

summary shall be approved by the woard of county
commissioners and which shall include:

(a) The name of the county:

(b} 'The formal identification or citation number
of the ordinance;

(c) A descriptive title:

(d) A summary of the principal provisions of the
ordinance, including penalties provided and the
effective date:;

(e) Any other information necessary to provide an
accurate summary: .and

(f) A statement that the full text is available
and the name, locqtion, and office hours of the agency
where a complete copy may be obtained.

(3) Before submission of a summary to a newspaper for
publication under this section, the county clerk under
ceal of the board of county commissioners shall sign a
statement, which shall be filed with the ordinance,
that the summary is true and complete and provides
adeguate notice to the public.

Idaho Code § 31-715A(1) & (3) (1983 & Supp. 1994}. The statute
is clear and easily understood.
With the Brief in Support of Motion for Summary Judgment,
the Deelstras submitted a copy of the summary of Ordinance No. 50
which was published in the Gooding County Leader, March 17, 1993.
The summary provided:
THE ZONING ORDINANCE OF GOODING COUNTY, IDARO
ORDINANCE NO. 50

An ordinance establishing new zoning regulations for
unincorporated Gooding County and repealing Gooding

WAMGRANDOM QPLINION £ SABER RX: DEFEMBLAE S
HOTTOH TO DIENISZSS L PLAXNTIFF’S NOTION 2
TOR SUMNARY JUDGHENT 8
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County Ordinance No. 25; providing for title,
interpretation and enactment; providing for
definitions; providing for administration; providing
for establishment and purpose of zoning districts;
providing for provisions for official zoning map;
providing for zoning district regulations: providing
for Flood Plain Overlay District (FP): providing for
performance standards; providing for special use;
providing for Planned Unit Development {PUD); providing
for non-conforming uses; providing for off-street
parking design and loading facilities; providing for
signs; providing for appeal, variance and action by
affected persons; providing for public hearing:
providing for permits; providing for enforcement;
providing for amendment:; and providing for effective
date.

Now therefore, be it ordained by the Board of County
Commissioners of Gooding County, Idaho, as follows:
A full and complete coverage of this ordinance is on
file for public study at the Office of the Gooding
Planning and Zoning Commission and the Office of the
Gooding Clerk.

The Board duves not contest that this was the actual summary
published after passage of Ordinance No. 50. Clearly, the
summary does not contain the effective date of Ordinance No. 50,
nor does it contain the location and office hours of the Planning
and Zoning Commission or the Office of the Gooding Clerk. These
omissions violate Idaho Code § 31-715A(1)(d} & (f). Moreover,
there is no evidence in the record that the county c¢lerk, under
seal of the county commissioners, signed a statement that the
summary is true and complete and provides adequate notice to the
public as required by § 31-715a(3). ©No genuine issue of material
fact exists as to whether Board has conformed to the reguirements
of Idaho Code § 31-715A(1) & (3). It has not.

This court must next examine what effect the above statutory

MRMCRANTN ODINICN & ORDER REs DEFENDART ‘o
MOTION TO PISMISS # FLAINTIFE'S MOTION 83 -
FOR SUNMARY

YOV 1 2 199
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violations have on Ordinance No. 50. Title 31 Chapter 7 of the
Idaho Code is entitled "Board of County commissioners." The
purpose of this chapter is to set forth the powers,
responsibilities, and procedures of the boards of county
commissioners throughout the state of Idaho. Actions by a board
of county commissioners which do not conform to the procedures
laid out in Chapter 7 must be termed vineffectual." "A zoning

ordinance enacted without complying with the state enabling

statutes is ineffectual." McCuskey v, Canyon Counlty, 123 Idaho
657, 663, 851 P. 2d 953, 959 (1993). Accordingly, Ordinance No.

50 is invalid and void. Plaintiff’s Motion is granted.
The Deelstras make several other chalilenges to the adoption
of Ordinance No. 50, but this court need not reach those

contentions because of the resolution on the publication issue.

CONCLUSION

The Deelstras have alleged a "distinct palpable injury" as
well as a "fairly traceable" connection between the injury and
the challenged conduct: Thus they have standing. The Deelstras
may maintain an action seeking a declaratory judgment because
they are challenging the enactment of Ordinance No. 50 not
arguing that the Board made the wrong decision by zoning the
Property T-2. Finally, there is no genuine issue of material

fact regarding whether the Board violated § 31-715A. The Board

HENCRAMDUMS OPINION & ORDER REF: DEPEMNNE*D
MOTION TO DISMISA & FLAINTIFY'S NOTION
FOR SUMMARY JUDIGWENT 24

MlCHOFrLMED
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™

failed to publish a proper summary. The Deelstras are entitled
to judgment as a matter of law. Motion granted.
Mr. Williams may draft an appropriate order.

Dated this &) day of July, 1994.

o Jibles . Mo
4+ WILLYAM HART :
'STRICT JUDGE

NEMGRANDUM GHFYAYON & GROEE 2E: DEPANDAME 'S
MOTION TO DISKISS & PLAINTIIFF’3 MOTION :
FOR SUWNARY JUDCHENT 85
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

PIETER DEELSTRA and NIESJE case No. CV 96-00368

DEELSTRA, husband and wife,

Plaintiffs,

)
)]
)
)
}
vs, ) SECOND AMENDED ORDER
) GRANTING PLAINTIFFS' MOTION
GOODING COUNTY, IDARHO, AND ) FOR SUMMARY JUDGMENT
BOARD OF COUNTY COMMISSIONERS )
}
)
)
}

OF GOODING COUNTY, IDARHO,

pPefendants.

The plaintiffs' Motion for Summary Judgement came ORn for
hearing on Monday, August 5, 1996, at 10:00 a.m. The plaintiffs
were represented by Fritz wonderlich of Benoit, Alexander,
sinclair, Harwood and High. The defendantslwere represented by
Philip Brown, Gooding County Prosecuting Attorney. The court
having considered the pleadings, affidavits, briefs and arguments
of counsel,

1T IS HEREBY ORDERED that the plaintiffs’' Motion for Summary

Judgment is granted.

SECOND AMENDED ORDER GRANTING FPLAINTIFES' MOTION FOR SUMMARY
JUDGMENT - 1 :

MfCHOF, . o
MED - EXHIBIT




The court finds that the judgment in Nafziger v. Gooding
County, Gooding County Case No. 21610, rendered Gooding County
Ordinance No. 25 voidable and not veoid. The notice provided by
Gooding County to the plaintiffs prior to the adoption of Ordinance
No. 60 was not adequate notice and failed to comply with statutory
and constitutional requirements.

The court also finds, as an alternstive basis, that the
Plaintiffs made substantial economic expenditures and otherwise
committed themselves, to their substantial disadvantage, before the
effective date of Ordinance No. 60, and that the plaintiffs are
protected against zoning changes under the rule set forth in Boise
City v. Blaser, 98 Idaho 789, 592 P.2d 892 (S.Ct. 1977).

The plaintiffs have legally established the right to operate
a2 dairy with more head of cattle than the limits required by

Ordinance #60. The defendants are therefore prohibited from

enforcing Ordinance #60 to the plaintiffs’ cattle operation.

The court will make no ruling on the applicability of I.C. §

67-6529 and 1I.C. § 22-4504.
IT IS 50 ORDERED, ADJUDGED AND DECREED this 22{6 day of

Auguse, 1996 @M@/ A ﬂ/{/ @z//

ANIEL B. MEEHL
Dlstrlct Judge

SECOND BAMENDED ORDER GRANTING PLAINTIFES' MOTION FOR SUMMARY
JUDGMENT ~ 2

MICROFILME,



CERTIFICATE OF DELIVERY

The undersigned certifies that on the 12:2% of Rugust, 1996,
she caused a true and correct copy of the foregoing SECOND AMENDED
ORDER GRANTING PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT to be served
upon the following persons in the following manner:

Plaintiff:

Fritz A. Wonderlich [ 1 Hand Deliver

Twin Falls City Attorney [ ] U.S5. Mail

P. 0. Box 366 [ ¥ Court Folder

Twin Falls, ID 83303-0366 [ ] Facsimile Transmission
Defendant:

Philip Brown [ 1 Hand Deliver

Gooding County Prosecuting Attorneyivf U.S. Mail

P. O. Box 86 { 1 Court Folder

Gooding, ID 83330 [ ] Facsimile Transmission

SECOND AMENDED ORDER GRANTING PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT - 3 :

hﬁCRC”qUHED
Nov {2 1999
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FRITZ WONDERLICH DISTRICT SouRy

BENOIT, ALEXANDER, SINCLAIR, GO0 DIN§TAF 9bm0 }

HARWOOD & HIGE, s..r. F (PR or coooma § =
126 Second Avenue North o the erigiet s U 98 Capeing ina troe
P.O. Box 366 ’97 AR 28 ﬂﬂlwlﬁ““'!“_@f‘ny;em nad
Twin Falls, Idaho 83303-0366 - V117, o i
Telephone: (208) 733-5463 i T
Attorn : tif e Can e
Attor ‘;g,s for Plaintiffs . Disiricr Comnt Carke

By
Depwy Clark:

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

* & & % *

PTETER DEELSTRA and NIESJE

)
DEELSTRA, Husband and Wife, )
) Casa No. CV-96-00368
Plaintiffs, )

)
vS. ) AMENDED JUDGMERT
)
GOODING COUNTY, IDAHO, AND )
BOARD QF COUNTY COMMISSIONERS )
OF GOCDING COUNTY, IDAHO, ;
Defendants. )

*

* * & &

This court, having considered the Stipulation to Amend
Judgment, and other patters on file in this case, and finding that
the Plaintiffs made substantial economic expenditures and otherwise
comuitted themselves, to their substantial disadvantage, to the
construction and operation of 2 dairy on the subject property prior

to the enactment of Gooding County ordinance No. 60,

Plaintiffs’ real property is protected against the zoning district

changes made in Gooding County ordinance No. 60, and that the

AMENDED s 1.
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B .
of
. v

zoning designation for the property is "Agricultura®” under
Ordinance No. €0.
DATED this Z7%%aay of March, 1997.

Y-y Sk
B. , District e
AMENDED JUDGMENT?: 2. N

OV 1 2 1999



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) PARTIAL DECREE PURSUANT TO
) 1.R.C.P. 54(b) FOR
Case No. 39576 )
) Water Right 36-02457 f‘“*f;—-——_., .
NAME & ADDRESS: TAMMY D VAN DYK
RICHARD B VAN DYK ;
216A N 500 W f
JEROME 1D 83338 e rA‘D/
i
SOURCE: GROUNDWATER A
QUANTITY: 1.00 cFs

USE OF THIS RIGHT WITH RIGHT NO. 36-07760 IS LIMITED TC A
TOTAL COMBINED DIVERSION RATE OF 3.30 CFS, A TOTAL CCMBINED
ANNUAL DIVERSION VOLUME OF 888 AF.

PRIORITY DATE: 0972971961
POINT OF DIVERSION: T07S R16E S21 NENESE Within JEROME County
PURPOSE AND
PERICD OF USE: PURPOSE OF USE PERIOD OF USE QUANTITY
IRRIGATIDON Irrigation Season 1.00 CFs
PLACE OF USE: IRRIGATION Within JEROME County
TO7S R1&E 521 SWNE 33 SENE 40 NESE 40 NWSE 34
$22 NESW 29 NWSW 36 NWSE 10

222 ACRES TOTAL

USE OF THIS RIGHT WITH RIGHT NO. 36-07760 1S LIMITED TO
THE IRRIGATION OF A COMBINED TOTAL OF 222 ACRES IN A SINGLE

IRRIGATION SEASON.
THIS RIGHT 1S LIMITED TO THE IRRIGATION OF 118 ACRES WITHIN

THE PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

%

" DANI . JR.
PRESIDING JUDGE
snake River Basin Adjudication

RULE S4(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), [.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken ovided by the Idaho Appellate Rules.

DANIEL C. HU
PRESIDING JUDGE
Snake River Basin Adjudication

PAGE 1

PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b)
NOV-20-1997

Water Right 36-02457

NOV 1 2 1994

L\



Snake River Basin Adjudication

RULE 54¢b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), 1.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the ﬁhovq judgment or order shatl be a final R
judgment upon which execution may issue and an appeal may be taken as,/provided by the Idahc Appeliate Rules.

DANIEL C. WURLEUTT, JR.
PRESIDING JUDGE
Snake River Basin Adjudication

PARTIAL DECREE PURSUANT TO I.R.C.P. PAGE 2

Water Right 36-15491 SM,%HOFILME o NOV-20-1997
NOV 12 1999



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) PARTIAL DECREE PURSUANT TC
) 1.R.C.P. 54(b) FOR
Case No. 39576 ) B -
) Water Right 36-07760 -
Departme;t‘;;“
NAME & ADDRESS: RICHARD B VAN DYK ~ Yater Ra
TAMMY D VAN DYK ) AP FLICANT"g SOtirces
216A N 500 W Exhibis

ey

JEROME 1D 83338 N
'\DM i
SOURCE: GROUNDWATER -

QUANTITY: 2.3 CFs

USE OF THIS RIGHT WITH RIGHT NO. 36-02457 1S LIMITED TO A
TOTAL COMBINED DIVERSION RATE OF 3.30 CFS, A TOTAL COMBINED
ANNUAL DIVERSION VOLUME OF 888 AF.

PRIORITY DATE: 1170741977
POINT OF DIVERSION: T07S8 R16E S21 NENESE Within JEROME County
PURPOSE AND
PERIOD OF USE: PURPOSE OF USE PERIGD OF USE QUANTITY
IRRIGATION Irrigation Season 2.3 CFS
PLACE OF USE: IRRIGATION Within JEROME County
TO7S R16E S21 SWNE 33 SENE 40 NESE &40 NWSE 34
522 NESW 29 NWSW 35 NWSE 10
222 ACRES TOTAL £

USE OF THIS RIGHT WITH RIGHT NO. 36-02457 IS LIMITED TO A
COMBINED TOTAL OF 222 ACRES IN A SINGLE IRRIGATION SEASON.

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 221 ACRES WITHIN
THE PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

DANIEL C. HURLBUTY, JR.
PRESIDING JUDGE
snake River Basin Adjudication

RULE 54(b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upeon which execution may issue and an appeal may be takg provided by the ldahc Appel late Rules.

DANIEL C. HURLBU
PRESIDING JUDGE
snake River Basin Adjudication

K

PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b) PAGE 1
Water Right 36-07760 NOV-20-1997

MICROF;LMED
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State of kishe' Department of Water Reso ‘~
er Re ;
Deparunent of Water Resources APPLICANT'S rees g

Exhibit 1S

WATER RIGHT LICENSE ...,

WATER RIGHT NO. 36=08063A

Prioxrity: PFebruary 16, 1982 Maximum Diversion Rate:

This is to cexrtify, that P F GUNNING
G C GUNNING
PO BOX 716
WENDELL ID 83355-0716 has compliad with the tarme and conditione
of the permit, iseued pursuant to Application for Permit dated February 16, 1982; and &f
> bas submittod Proof of s.nefn.pial Use on Saptember 28, 1994. An examination indicates ¢§
that the works have a dl.ve:sion capacity of 3.300 ofs of water from a mm
source, .ind & water right has. hoea establishad as follows:

BEMEPIGIAL USE ;'wmmm

TRRIGATION _- . 04103. to 10/31 2.14 CFs

NESE , 8ec. 21, Township 07S, Range 168§
JEROME County

| m_g,r_gm IRRIGATION

‘ S - i ALRES DOTAL

‘ cns 162 21 SWNE 33" ° w40 ;.. NESW 40

. “sw. 34 . R 137
22 I :

382

329

7 ua_r.

This water zight is appurt-nm: £0 the des ‘maaf ;_:J.ace of use.
This right is subject to:all pricr wnte:: ri.gm d may be
forfeitad by fiva yesrs df hon-ida, ¥ et
Modifications to oxr variance froam this license shall be mada
within the limits of Saction 42-222, Ydahc Code, or the
applicable Idaho law. '

This pight when combined with all other rights shall provide no
more than .02 ¢fs per acre nor more than 4.0 afa per aore for
frrigation of the landa abova.

This right shall not be used if the surface water right (s)
appurtenant to tha place of use is sold, transferred, leased or
used on any other place of use.

Diversion and use of water undar this right is subject to rules
that may subsequently be promulgated for exiscing rightz uged
for supplemantal purposes.




2887363837 IDWR SOUTHERN REGION lﬁﬁﬁ? 83/87

12/83/1998 16:92 _.

WATER RIGHT LICENSE

WATER RIGHT NO. 36-08063A

h 7. Rights 36-02457 and 36-07750 are also diverted through the point
o of diversion described above.
b 8. Righte 36-02457, 36~07760, and I&~08063A whan combined shall not
excoud a total diversion rate of 3.30 cfz, a total annual
. diveraion volume of 1107.9 af, and the irrigation of 329 acres.
: This right is limited to the irrigatien of 107 acres within
the place of use desc:"ibed shove in a single irrigation season.

$ This licanse is issued pu-um £6 the provisions of Section 42-219, Idaho codg/.,
witness the seal and s:.gnatu::o" a£ ‘the Diractor; affixed at Boise, this _.,&_Z:_
day of g 2&";&& &E‘& . - ’ 19ﬁ
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e
12789/ 1998 17:34 2087356820

PARKER WARR BROWN PAEE €2

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAKHC
iN THE MATTER OF APPLICATION ;
FOR TRANSFER NQ. 5287 !
)
F.F. and G.C. GUNNING, AFFIDAVIT OF
QAAIL GUNNING

Appilicants, ,
o R |
HALL, NOEL BRIGGS, and FRANK ) Department of Water Resources
AOST, Jr., APPLICANT'S

Protestants., E Exhibit 4

Date Admitted 12 //[u /4‘ (
STATE OF iDAHO )
) Gs.

County af Ada )

Gail Qunning, being firet duly swom upen aath, depoaas and says:

1, My name is Gail Gunning. | maks the jollowing statements basgad on my
pﬂ-onai knowledge and am otherwise competant 1o give that taatimony.

3 |am the person whe filed ihe sppioation In this oxse and the person who
has knawladge for the applicants about the matters invelved In the
transfer. | am & partial owner of tha propanios, with my tamily. My father
E.F, GQunning is a partial owner of the proparties invelved but does not
hava perecnal knowledge of the particutars of the transfer.

a. Whila | would like to be present to ansnd the transfer hearing on

AFFIDAVIT OF GAIL GUNNING - 1

20 micrREien WY §1:80 MHL 86-01-030

OV 1 2 1999
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Decamber 10, 19988, | am simply unabie to do so at thia point In tima. My
heatth condition coas not allow (. Aliached aé Exhibit A is a bue and
accurate 0opy of the swom stalement of onw of my doolor's veriiying this,
t am both unabls to travel and unable to spoak and thersfore, oarnol
amnd and give testimony conceming the transfer.

4. My son Andrew Gunning may not have {lret-nand knowledge of alt of the
events including what lead up 1o the filing of the appiication the way itis
fiwd. Consaquently, | do not know of anyons who I8 aware of all of the
facts to which | wowld 1estify about If | ware able to atiend, Bacause ! &M
uravaliabla, ) m submitting this affidmvit,

5. The tranefar appication raflects the transfer of the postion of three water
rights. This came about when | worked closely with Georgla Satterea of
the dahs Depariment of Water Resources in the Twin Falls offioe. The
rights have suffixes on them pecause Ms. Sattories and | worked aut how
much water would have to be tranafetred o the new place of use for the
dairy, and how much ground and waisr would have ¢ be removed from
imigation on the old place of use In order 1o accompiish the dry up ol
acreage. Thersfors the application refiecie the quentities thal Ms.
Satierles of the Depament of Water Aasources delermined should ba
transfarred, the number of sores which neocied to be dried up and the
partioular acres which woukl be dried up. As the appliaau;n teflocts, it s
the 14 acres within one auerst section on the old place of use.

AFFIDAVIT OF GAIL GUNNING - 2

E0 'd ‘ON Xud WY ¥1:80 NHL ©6-01-080
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FARKER WARR BROWN PAGE 94
PARKER WARR BROWN pasE B4

6.  The 14 acres conelsts of the cormers ground which aré not irvigated by
pivat system within the guarer section, These 2cres have historically
baen imgated using solid et and maveable handiines, They have hesn
irigated from he three water righte identifisd in the application. QOver the
years the orop rotation hes varied, but has primarily been affatfa and
differant kinds of grains.

7. After fling the applcation for tranafar, we decided we would seil 1o the
VanDyke tamlly the property which sncompaseas the place of usa from
which the water Is being transferred. In order to ANSUR that the transier
could be approved based on what the Department of Water Resourcas
had Inspected and confirmed was baing used on the ok place, we
cropped our original application for transter 8nd fied the one that e
presantly being heard. The pottions of e water rights which are
proposed to b9 trancterrod were withheld from the sala. In other words,
wa agread with the VanDyke's that they would not purchese ail of oW
watet and would not have water o irrigate the pivot comers. The tights
proposed for transier wers niot sold. Gaargla Satlerioe helped us change
the clmims for the watar rigita so that the gpiits reflect whast they would
look like atter a transfer. Ma. Sotteries can expiain how the acreages
wora spiit to ensura that the pivet comers being driad up are not included
with the water fights being claimad by the VanDyke's. | aiso understand
that_the ghim reports, Which are part of the Deparimant files, shows that
those olairns heve besn changad to reflect that the VanDyke's ¢o not

AFFIDAVIT OF GAIL GUNNING - 3

b0 'd ‘0N XHAM:cRoF_,LMED Wy §1:80 NHL 98-01-02d
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PAGE

hava any claim and have Not made any ciaim for the wale? proposed to

be traneferred. They &lso have rot fed for any claim on the pivet
comers,

Tha copy of tha map attechad to the application show the corners and the
specitic amounts of acres being dried up.

It there s any coneerm about the fact thet there are Northside Canal
Company shares on tha place of use where the watsf would be
yeansferted, 1.0, Hilorast Dairy, | hersky agroe 1o restrict the use of those
ghares in any manner that the hearing ofticer dotormines would be
appropriate in order to assure thal there ia no increase or entargement in
ihe use of thess rights If the transtar s granted, While | bolieve that the
acred drlec Up on what is now bacome the VanDyke place of ute
adequately cover what neosssarlly shouid be dried up in oroier (o snsue
Here i N0 enlargement i the rights or Injury to existing users, | not only
agree Lo any eonditions that the hearing officar may impose on thoss 60
shares of Northside Canal water appurtenant 10 the Hillorest Daity &its,
but | agree that | will also malntain the ghares, make them avajlable for
anf rachargs or mitigation program or otharwise aliow them to be used a8
(s ngcassary to condition the transfer.

| algo hareky awthorize my attorney, Patrick D. Brown to have power of
attomney for me and my family I tha transter procaeding, As gitomey-in-

fact, | hereby authorize him to maka conopesions o otherwise agree 0
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tha impoeition of conditiane necossary 1o cbiain approval of this tranafor
appiication,

11, | uncergtand the protestanis intend to ralse zoning issues. 1 hergby atopt
all etatements | mads in what has boan marked aa Exhiblt g, Statgment of
@.C, Gunning deted November 1g, 1897. Of particular importmnce o the
zonhuissuolsuwmtthax mmwarlnnrmyonommymwwwm
notice of any ettempt to down zone by Gooding County. | was specifically
toid by Ms. Judy paubert on behalk of Gooding County that no such
parmits or other Counly upprevals wers required gthar than those which |
have aieady ortained.

12,  Further your affiant sayeth not,
Bated this __ S\ day of Decembet, 1998,

G.C. Gunning

SUBSCRIBED and SWORN to before me this g__ day of Deoember,
1998

AFFIDAVIT OF GAIL GUNNING - B
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CERTFICATE OF SERVICE
The undersignad, a reesident attorney of the State of ldaho, with offices at
@12 Shoshone St East, Twin Falls, iiaho 83301, and one of the evlomeya for the
applicants in this malter, cerlifies thet on the ___ day of Decembsr, 1888, he served a
true and cotrect copy of the foregoing document by the method Indioatad below, and

addressed to the following:

Gwen Roat, Mayor —u.g mal

Chty of Wendel! " pimnd Defivered

P. Q. Box 208. —__Ovemight Mail

Wendel, (D 83355 ___Telecopy (Fax)

Craig D. Hobdey, Esq, __US mall

P. Q. 8ox 176 Hand Dallvered

Gooding, ID 83330 Ovomlght Mail
Telaoopy (Fax)

Wendell F!ecraatlon Digtrict T Hand Dsliversd

P, O, Box 217 " Qvemight Muil

wendeli, ID 83355 ... Telocopy (Fax)

John & Veria Hall U.8. Mal!

1988 East 2800 South T Hand Deliverad

Wendall, ID 83386 —__ Ovemight Mail
___Talscopy (Fex)

Nasl 81 - U.8, Mall

2050 3000 South Hnnd Delivered

Wendell, ID 83358 Ovammht Mail
— Telecopy (Fax)

Frank Hos, Jr. - Us. Mal

804 8" Avenua East ~ _ Hard Deliverad

Wendell, ID 83355 " Ovemight Mall
" Telecopy (Fax)

Patrick O. Brown
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2l by, ¥ #:ﬁ'

Al M. 4 i

VST pE Gunning, Gat

it -t DOE; 3-3-40
I
PR Dear Pat Brown:

i -

Mr, Gusming is 3 patient in my cave at Saint Alphonsus Cancer

faa-eviibiauy Mm&nm.ﬂehmﬂmspukmhmblctomﬂw'rwm

Tirwre Gyl Camce bt Falls for the water fights hearing due 10 his oregoing medical condition
"'"mw which requires frequent

et Auckeron Sty lﬁr&uhm: 20y questions or conceend, please centact my office a¢ the

(el Phyoncy Cancer Trestmens, Center, (208) 367-313).
Mﬂm# M’
i '
JAgeire Sortiss
Qmm w Cb—
' Carmlyn , MDD,
Madiral Oncology
cC.dz '
State of [daho }
Conmyy of Ada) 85

Seciclin, vanrw NEI 041170
I"Hhﬂhnnm.

80 'd ‘N XU:IM’CROHLMEQ WY 81:80 NAL 85-01-03d

MoV 1 2 1999




FINDINGS OF FACT AND CONCLUSIONS
BEFORE THE GOODING COUNTY
PLANNING AND 7ZONING COMMISSION

PR TR L P, ) LA )
0'. 0.0 0.. 0.. "' 0.0 "0

— Hilicrest Dairy, P.O. Rox 821, Wendell, ID 83355,
on a properly localed in Sec. 34, T 7S.. R 15 EBM with an approximate address of
2950 S. 2100 E., Wendell, I} 83355, in a .2 Zoning District. The Appeal is of the

Administrators decision to deny a CAFO Siling Permit Application since the facility is not
recognized by the Planning and Zoning Office lo be an existing “Grandfathered” CAFO

due to the fact il was enlarged with no application or permits under Ordinance #060 in a
T-2 zoning district.

L-\_Q_MINISTRATIVE APPEAL

R PR [T TR A )
DR NS [ X .

This maller having come before the Commission on November_19, 1997 and

again_on February 25, 1998, with Bob Bolte, Dr. KKieffer, and Henry Westendoif at lhe
first hearing and Bob Bolte, Dr. Kiaffer, Henry westendorf, Stacy Buller, and Mike

Goedhart present at the second hearing.

FINDINGS OF FACT

Having given due consideration to the application and evidence presented, the
Planning and Zoning Commission hereby makes the following findings of fact:
1) The existing land use in the area is presently residential, commercial and
agricultural.

2) The proper legal requirements for advertisement of lhe hearing have heen
fulfilled as required by the laws of the Stale of ldaho. Advertisement has laken
place on the following dates. October 14, 1997, Oclober 30, 1097, February 4,

1998.

3) Notice was posted on the propetly on Oclober 15, 1997, November 3, 1997, and

on Eebruary 11, 1998.

4) Notice was mailed 1o propetly owners of residents wilhin ¥z mile on Oclober 14,

1997, October 30, 1997, and on February 6, 1998.

5) The Hillcrest Dairy, located in Section 34, T.7 5., R15 EBM made application
containing a total of 80 acres. As of February 25, 1998, this would include, 3 tax
parcels by the records in the Gooding Counly Assessors Office. Tax Parcel 0002

is comprised of approximately 68.631 acres and is owned by F.F. & lrene
Gunning. fax Parce} 0337 is comprised of 10 acres and is owned by FF &
Irene Gunning, Gail C. & Susan Gunning and contains the dairy equipment. Tax
Parcel 2174 is comprised of approximalely 1.369 acres and is owned by Andrew

C. & Jessica C. Gunning.

6) The Hillcrest Dairy is located in a T-2 Zoning districl.
Department of Water Ressurces
Mic FROTESIANTS
page 1 o OF Mg B A i
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10)

11)

12)

13)

The Hillcrest Dairy is located within the City of Wendell's Impact Area.

The Hillcrest Daity is approx. 14 mile from the eastern houndary of the Wendell
City Limits and mile from the Wendell High School property.

The first Wendeli City Impact Area was established under the Cily of Wendell's
Ordinance #277, March 25, 1976. :

on June 13, 1991, the Cily of Wendell gave jurisdiclion of the City Impact Area to

Gooding County, Ordinance 1£356.

On Aprit 27, 1995 a new City Impact Agreemenl was acdopted with Gooding
County, Ordinances #57 & 58. Jurisdiction of lhe Impact Area remains with

Gooding County.

The Gooding Counly Comprehensive Plan was adopted in 1975, revised in 1985,

and again in 1992.

facilily is a non-conforming use

Due to the following reasons, we find that this
mance with the Comprehensive

and the localion is not in compliance of confor
Plan:

Under Article Four, Land Use of the Comprehensive Plan:

Seclion Three, Agricultural, under Policy. ltem 1V, stales: To adopt an Ordinance

that regulales lhe proximity of residential areas o0 confined animal feeding
operations (CAFO's) and confined animal feeding operations (CAFO's) to

rasidential areas.

Section_Four, Residenlial states in part that ...An area of impact and/or
transitional zoning district surrounds the incorporated cities in the county. These

areas shall provide space for fulure residential growlh within the county. "It
further states that it shall be the intent of the Comprehensive Plan to protect
cilies and residential zoning districts from encroachment by confined animal
feeding operalions (CAFO's). Under Policy it slates ihat it shall be the policy of
Gooding County to protect incorporated cities and residential zoning districts
from encroachment by confined animat feeding operations (CAFO's).

Section Five, fmpact Areas stales in part that, _.rural county surrounding an
incorporated city which is alfected by and allows for the future growlh and

development of the city may be known as an area of city impact.

Seclion Six, Transilional, states in part, there is a need for a district which acts as

a buffer between incompatible zoning districts or areas which are changing to
olher uses. Residential zoning districts in the county shall be buffered by a
{ransitional zoning district. Itis intended that these areas act as a puffer between
cities and confined animal feeding operalions (CAFFO's). Agricuilture except

confined animal feeding operations shall be atlowed.

HGY i 2!’@35,2 of 6



14)

15)

16)

17)

18)

19)

20)

21)

22)

23)

Moratoriums by the Gooding County Commissioners were placed from
November 14, 1991 thru June 11, 1992 for construction or enlargement of

CAFO's.

Gooding County records show that on Oclober 5, 1993, Farm Credit Services
sent nolice to lhe Administrator, requesting the dairy he approved for a CAFO
Grandfather Permit at 473 head of cows and 204 head of yound stock, no permit
for a calf operation. This permit was for the dairy numbers only. In April, 1986
the dairy was accepled inlo the Dairy Termination Program and they had five
months to remove a1l animals and they, could not milk on ihe facility for five years

or August of 1991,

Gooding County records show lhat on October 20, 1993, CAFO Siling Permit 94-
016 was issued to FFarm Credil Bank (Dairy West Assoc.) for 473 lactaling cattle
and 204 calves. On the CAFO Siting permil it states. Any increase in structures
or change in the location of structures must conform to the restrictions as
oullined in Section C, Article XVil of Zoning Ordinance #50 and again later the
same guidelines applied in Ordinance #60 which was a requirement to obtain a

Special Use Permit.

on July 27, 1994, District Judge J. William_Hart declared Ordinance ##50 void.

Gooding County Zoning Ordinance #60 was passed on August 31, 1095, and
was duly published as required by ldaho Code and Goocling County Ordinances.
When notice is required 1o two hundred (200) or more property Owners or
residents, in lieu of posted or mailed notification, {hree (3) nolices in the official
newspaper or paper of general circulation is sufficient, provided that the third

notice appear ten (10) days prior to the public hearing.

There was teslimony received from the Wendell City Mayor thal in the Statement

of G.C. Gunning, he stated that no member of our family received any personal
nolice of any change in the Ordinance which down-zoned the properly from Ag to
T-2. However, in documentation provided to (he Gunnings' when they purchased
the properly and in the information submitted by M. Williams, there were

documents in regard to the property being zoned T-2.

Gooding County records show on January 11, 1996, the Administrator received a
letter from Farm Credit Services wilh a copy of Warranty Deed dated March 2,
1995 and a copy of CAFO Siting Permil dated October 20, 1993. This deed was
to F.F. Gunning and Irene Gunning and the dairy was not in operation at that

time.

At the time of the purchase of the property, the facility was not in operation.

e il states --— subject lo any and all

On the Warranty Deed referenced abov
laws and

easements, rights of way, or restrictions, zoning and buiiding
ordinances.

The Board of County Commissioners received a letter on May 1, 1996, from
Attorney Craig Hobdey, representing the Cily of wendell, objecting to the

M‘CROF'LMED
Page 3 of 6
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24)

25)

26)

27)

28)

29)

30)

31)

32)

est facilily, giving the County 10

remodel and reconstruction of the old Dairy W
days lo reply.

Per Gooding County records, on May 1, 1996 a lelter was mailed from the
Administrator to F F. Gunning and/or G.C. Gunning with copy to Phil Brown,
Harry DeHaan, City of Wendell, and Craig Hobdey stating that Hilicrest Dairy had
removed the exisling facility and they had no building permit, Special Use Permit
or new CAFO Siting permit on file with the County and that they were not in
compliance wilh Gooding County Ordinance #60 and gave them nolice to ceasé

& desist until they had all permils required.

Records show that no applications were ever made for a SUP or for a change or

enlargement to the CAFO.

May 14, 1996 a stop work order was issued stating that because "NO PERMITS
ISSUED" “You are hereby notified that no more worl shall be done upon these
premises until the above violations aré corrected. When corrections have heen
made call 934-5958 for inspection.” wWork on the facility continued.

Haan (Gunning Altorney) was sent to the
Administrator stating wirsl of all we have nol ‘completely removed the CAFO
facility’. 1n fact if we had completely removed it, as per your jetier, it would be
impossible to rebuild it'. As you know, your office issued a grandfather permit
and as you are further fully aware, agricultural buildings do not require building
permits.” There was still nothing in the file showing lhat the Gunnings ever
applied for a SUP that was required for any change of enlargement in a T-2
Zoning District. It was later determined that a building permit was not necessary
for the barn-and a tetler sent to ldaho Power on August 15, 1996, in that regard.

May 28, 1996, letter from Harry De

0, Arlicle XVII, permits, Seclion C (b) stales in part that a CAFO in
e of enactment (in @ transilional zone) shall be required to
t or change of operation a Special

Ordinance 6

existence at the tin
have a Siting Permit. For a CAFO enlargemen

Use Permit shall be required.

Augusl 9, 1996, leller to the Gooding County Cominissioners from Rob Williams
representing F.F. & Irene Gunning. This letter was in regard to a Building Permit
for the remodel of the barn. 't was found that the remodel had starled prior to
Gooding County requiring building permits on Barns (Jan. 1, 1996).

by the Board of County Commissioners for new

A Moratorium was placed
f CAFO's from July 8, 1996 thru February 10, 1997.

construction or enlargement 0

October 11, 1996, the file shows a lelter from Mr. Wiliams {hat his clients were
willing to sign and apply for an application for a Siling permit as an existing
CAFO operation. He also slated that it wotlid be promply completed and

returned.

Oclober 28, 1996, a ietter in the file shows an applicalion was senl to Robert I=.
Williams. No record in lhe file that the application was ever returned. Also,
stated in lthe lelter was the fact that in the opinion of the Planning and Zoning
tor, that this would be a new siting permit not a Grandfathered CAFO

Ad mirﬂj}gﬂ
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33)

34)

35)

36)

a7)

38)

39)

40)

41)

not in operation at the lime of enactment of Zoniﬁg

since the facility was
Ordinance #60.

August 10, 1997. FF. & Irene Gunning and G.C. & Susan Gunning made
application for a Grandfalhered CAFO under Ordinance #62 for 1050 milking and
dry cows and 200 heifers. 1t was returned in a format other than that on our
application form. (The information was typed up on a sheet of paper.) The line
providing for the lease information was left out. Il was also noted that the waler
permit submitted is in the name of Dairy West Associales. Gince the application
was macde there has been a parcel of jand split off of the original acreage to

Andrew Gunning.
ecled the Existing CAFO Siting Permit

Application on the basis that the facility is not recognized by the Planning and
Zoning Office lo be an existing «Grandfathered” CAFO due to lhe fact it was
enlarge with no application or permits under Ordinance #60 in a T-2 zoning

district.

August 26, 1997 the Administrator rej

September 12, 1997 Robert E. Williams sent a letler appealing the action of the
Administrator on behalf his client Hillcrest Dairy. The appeal was on the
following grounds: 1) Gooding County Ordinance No. 62 is unlawful & void. and
2) Gooding County Planning and Zoning Ordinance No. 60 is unlawful. To date,
neither of those stalements were determined by a Judge.

A public hearing was sel for Ocloher 29, 1997 1o hear ihe Administrative Appeal
of (he Hilicrest Dairy. That

hearing was continued until November 19, 1997 at
which lime the Planning and Zoning Commission upheld the Administrators

decision.

om Robert E. Williams to the Board of

December 1, 1997, the file shows a letler fr
cision of the Planning and Zoning

Counly Commissioners appealing the de
Commission.

h the County Commissioners on January 12,

1998. It was the findings of the Board of County Commissioners in the Malter of
the Hillcrest Dairy Appeal that the Planning & Zoning Findings of Fact are
inadequate and a further hearing is needed, lherefor it was ordered that the
malter be remanded to the Planning and Zoning Commission for a further

hearing and Findings of Fact.

An Appeal Hearing was held wil

A Hearing was held on February 25, 1998, by the Planning and Zoning
Commission pursuant to the order of the County Commissioners. New testimony

was taken as well as the previous lestimony considered.

jere was lestimony received to

There was no information found in the file and
lid water permit for the number

the fact that the Hillcrest Dairy did not show a va
of animals on the facility.

On the notarized Statement of G.C. Gunning, item 8 inclucles a summary of the .
cosls and expenses paid in a {otal amount of $208,038.69. This number

included tlﬁmwﬁ%aw, hay and silage, which should not be considered a

. |
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capital expenditure. Also, these ilems were purchased well in advance of the

dairy operation beginning.
42) In the testimony received, there was no dale eslablished as to the exact dale the
facility went into operalion.

CONCLUSIONS

Based on the foregoing findings, the Commission concludes as follows:

The facility was not in operation al the time the property was purchased and
therefore would not be entilled to a registration as a grandfathered CAFO.

ORDER

mmission, pursuant to the aforeimentioned, orders

The Planning and Zoning Go
the pelilion, should be denied and to uphold the

thal the applicalion, as described in
decision of the Planning and Zoning Administrator.

Signed this 26th day of March, 1998.
/A /) v
o G frd / /. o /—_
/ ),”/1-' /. L7

[,
Bob Bolle, Chairman

MIC
Y ROF'LMED Page 6 of 6
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT

TRANSFER NO.

5197

WATER RIGHT NO(S). 36-02457B/36-07760B/36-08063F

This is to certify that:

has requested a change to the above captioned water right(s).

F F GUNNING

G C GUNNING

PO BOX 821
WENDELL ID 83355

This change in water

right (g) is authorized pursuant to the provigions of Section 42-222, Idaho Code,
provided the conditicons listed below are met.

DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF USE RATE VOLUME
Right No. 36-02457B :
STOCKWATER 01/01 to 12/31 0.09 CFS 20.7 AF
COMMERCIAL 01/01 to 12/31 0.09 CFS 16.9 AF
Priority: 09/29/1961
0.09 CFs 37.6 AF
Right No. 36-07760B :
STOCKWATER 01/01 to 12/31 0.11 CFS 20.7 AF
COMMERCIAL 01/01 to 12/31 0.11 CFS 16.9 AF
Priority: 11/07/1977
0.11 CFS 37.6 AF
SUBTOTAL: 37.6 AF
Right No. 36-08063F :
STOCKWATER 01/01 to 12/31 0.09 CFS 10.1 AF
COMMERCIAL 01/01 to 12/31 0.09 CFS 8.3 AF
Priority: 02/16/1982
0.09 CFS 18.4 AF
TQOTAL: 0.20 CFS 56.0 AF
SOURCE
GROUNDWATER
LOCATION OF POINT(S) OF DIVERSION: NENE , Sec. 34, Township 078, Range 15E

GOODING County

MICROFILMED
NOV 12 1999




PAGE 2

TRANSFER NO. 5197
WATER RIGHT NO(S). 36-02457B/36-07760B/36-08063F

PLACE OF USE: STOCKWATER
TWN RGE SEC
075 15E 34 NENE

PLACE OQF USE: COMMERCIAL
TWN RGE SEC
07S 15E 34 NENE SENE

CONDITIONS OF APPROVAL AND REMARKS

Rights 36-02457B, 36-07760B and 36-08063F are subject to the conditions
of the Final Order in the matter of Application for Transfer 5137.

Y . L1

Chief, Water Allocation Bureau

VRO e,




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 5197 IN THE )
NAME OF F. F. GUNNING AND ) FINAL ORDER
G. C. GUNNING )
)

On April 1, 1999, the hearing officer for the Idaho Department of Water Resources (the
“Department”) issued a Recommended Order in the above captioned matter. None of the parties
filed a petition for reconsideration, briefs, or exceptions to the Recommended Order. Based on
his understanding of the law and the facts in this matter, the Director makes the following
Findings of Fact, Conclusions of Law and Final Order.

FINDINGS OF FACT

1. On December 4, 1997, the Snake River Basin Adjudication (“SRBA”) Court issued a
partial decree for water right no. 36-02457 as follows:

Source: Groundwater

Priority: September 29, 1961

Rate of diversion: 1.0 cubic foot per second (“cfs”)

Point of diversion: NE1/4 NE1/4 SE1/4! Section 21, T7S, R16E, Jerome County
Purpose of Use: Irrigation

Period of use: April 1 to October 31

Place of use: 118 acres within a 222-acre permissible place of use

in parts of Sections 21 and 22, T7S, R16E, Jerome County

Other Limitations: Use of this right with right no. 36-07760 is limited to a total
combined diversion rate of 3.3 cfs and a total combined annual
diversion volume of 888 acre feet (“af”).

Use of this right with right no. 36-07760 is limited to the
irrigation of a combined total of 222 acres in a single irrigation
Season.

! The "1/4" designations will be omitted from subsequent legal descriptions in this order.
MiC =iy,
T T L g ;t
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2. On December 4, 1997, the SRBA Court issued a partial decree for water

right no. 36-07760 as follows:

Source:

Priority:

Rate of diversion:
Point of diversion:
Purpose of Use:
Period of use:
Place of use:

Other Limitations:

Groundwater

November 7, 1977

23 cfs

NESE Section 21, T7S, R16E, Jerome County

Irrigation

April 1 to October 31

221 acres within a 222-acre permissible place of use

in parts of Sections 21 and 22, T7S, R16E, Jerome County

Use of this right with right no. 36-02457 is limited to a total
combined diversion rate of 3.3 ¢fs and a total combined annual
diversion volume of 888 af.

Use of this right with water right no. 36-02457 is limited to a
combined total of 222 acres in a single irrigation season.

3. On December 30, 1997, the Department issued water right license no. 36-08063A

as follows:

Source:

Priority:

Rate of diversion:
Point of diversion:
Purpose of Use:
Period of use:
Place of use:

Other Limitations:

Groundwater

February 16, 1982

2.14 cfs

NESE Section 21, T7S, R16E, Jerome County

Irrigation

April 1 to October 31

107 acres within a 329-acre permissible place of use

in parts of Sections 21 and 22, T7S, R16E, Jerome County

Rights 36-02457, 36-07760, and 36-08063A when combined
shall not exceed a total diversion rate of 3.3 cfs, a total annual
diversion volume of 1107.9 af, and the irrigation of 329 acres.

4. OnApril 3, 1997, F. F. Gunning and G. C. Gunning® (“applicant”) filed
Application for Transfer No. 5197 (“application”) with the Department seeking to change the
nature of use for a total of 0.2 ¢fs and 55.3 af from parts of three irrigation water rights (36-
02457, 36-07760 and 36-08063A) to stockwater and commercial uses at an existing dairy known
as Hillcrest Dairy. Hillcrest Dairy is located within the E1/2NE Section 34, T7S, R15E, Gooding

2 The Depariment has been informed that subsequent to the application for transfer and hearing,
G. C. Gunning passed away. However, no documentation or Notice of Change of Water Right
Ownership have been submitted to the Department.

Final Order — Page 2
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County, approximately six miles west of the original irrigation use within Section 21, T7S,
R16E, Jerome County.

5. The Department published notice of the application, and the application was
subsequently protested by the following parties (“protestants™):

City of Wendell

Wendell Recreation District
John and Verla Hall

Noel Briggs

Frank Rost, Jr.

6. On December 10, 1998, the Department conducted a hearing in the matter. The
applicant was present and was represented by Patrick D. Brown. The City of Wendell was
represented by Craig D. Hobdey. Protestant Frank Rost, Jr. was present and represented himself.
Bud Bitterly appeared for the Wendell Recreation District, but chose not to participate as a full
party in the hearing. Protestants Noel Briggs and John and Vera Hall did not appear.

7. Issues identified by the protestants include the following:

a. The proposed changes will injure the rights of the protestants.

b. The proposed changes will constitute an enlargement in use of the original right.
c. The proposed changes are not in the local public interest.

d. The proposed changes are not consistent with the conservation of water resources

within the state of Idaho.

8. Exhibits premarked, offered, or accepted as a part of the record include the

a. Applicant’s Exhibit 1 - NOT OFFERED
b. Applicant’s Exhibit 2 - NOT OFFERED
C. Applicant’s Exhibit 3 - NOT OFFERED
d. Applicant’s Exhibit 4 - NOT OFFERED
€. Applicant’s Exhibit 5 - NOT OFFERED
f. Applicant’s Exhibit 6 - Statement of G. C. Gunning

g. Applicant’s Exhibit 7 - NOT OFFERED
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h. Applicant’s Exhibit 8 - Copy of part of a 7.5 minute U.S. Geological Survey
Quadrangle sheet titled “Wendell, Idaho”

1. Applicant’s Exhibit 9 - Notice of Claim to a Water Right - Identification No. A36-
07440, Partial Decree for Water Right 36-07722, Partial Decree for Water Right
36-11276, Partial Decree for Water Right 36-11277, Well Driller’s Reports (4),
Water Measurement Reports (10)

j- Applicant’s Exhibit 10 - Letter dated December 1, 1998 to Pat Brown from
Charles E. Brockway together with a well interference analysis and water
requirement analysis

k. Applicant’s Exhibit 11 - Order of Partial Decree for Water Right 36-10815 dated
March 2, 1998

1. Applicant’s Exhibit 12 - Order of Partial Decree for Water Right 36-15511 dated
July 20, 1998

m. Applicant’s Exhibit 13 - NOT OFFERED
n. Applicant’s Exhibit 14 - NOT OFFERED
0. Applicant’s Exhibit 15

- Order in Case No. 21610 titled James D. Nafziger et al. v. Gooding County et
al. dated October 15, 1991

- Judgment in Case No. 21610 titled James D. Nafziger et al. v. Gooding
County et al. dated November 8, 1991

- Memorandum Opinion & Order Re Defendant’s Motion to Dismiss &
Plaintiff’s Motion For Summary Judgment in Case No. 22808 titled Picter
Deelstra et al. v. Board of Gooding County Commissioners of Gooding
County, Idaho dated July 27, 1994

_ Second Amended Order Granting Plaintiffs’ Motion for Summary Judgment
in Case No. CV 96-00368 titled Pieter Deelstra et al. v. Gooding County et al.
dated August 27, 1996

- Amended Order in Case No. CV 96-00368 titled Pieter Deelstra et al. v.
Gooding County et al. dated March 27, 1997

- Opinion and Order in Case No. CV 97-430 titled Idaho Dairymen’s
Association, Inc., et al. v. Win Henslee, et al. dated June 17, 1998

_ﬁv‘f.‘fr\ oy
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p- Applicant’s Exhibit 16 - Partial Decree for Water Right 36-02457 in the name of
Tammy D. and Richard B. Van Dyk

g Applicant’s Exhibit 17 - Partial Decree for Water Right 36-07760 in the name of
Tammy D. and Richard B. Van Dyk

r. Applicant’s Exhibit 18 - Water Right License No. 36-08063A in the name of
F. F. Gunning and G. C. Gunning

. Applicant’s Exhibit 19 - Affidavit of Gail Gunning

t. Protestant’s Exhibit A - Findings of Fact and Conclusions Before the Gooding
County Planning and Zoning Commission dated March 26, 1998

9. The reported capacity of the Hillcrest Dairy is 1,050 milking cows and 150 non-
milking cows. A partial decree in connection with SRBA Claim No. 36-15511 provides water
for 400 of the milking cows at the dairy. The application seeks water for the remaining 650
milking cows and 150 non-milking cows (remaining uses). The applicant needs a maximum
diversion volume of approximately 56 af of water for the remaining uses at the Hillcrest Dairy to
be diverted at a maximum rate of 0.2 cfs. The consumptive use volume of water needed for the
remaining dairy uses is approximately 20 af.

10.  The water sought for transfer in the application was either withheld from land sold
by the applicant to Richard B. and Tammy D. Van Dyk or sold back to the applicant. The land
from which water was withheld or sold is more specifically described as follows:

Section 22, T7S, R16E, Jerome County

NESW -2 acres
NWSW -8 acres
SWSW -4 acres

The land from which water was withheld or sold consists of corners that are no longer irrigated
by the pivot on the quarter section.

11. A dairy existed at the Hillcrest Dairy site from 1962 to 1987, when the dairy
ceased operation due to a federally sponsored dairy buy-out program. From 1991 to 1994, a calf
feeding operation for up to 4,500 calves was conducted on the site.

12, On March 2, 1995, the applicant bought the Hillcrest Dairy site. The applicant
began to enlarge the facility and reestablish the dairy. The facility enlargement was contested by
the City of Wendell, which contended that the site was within the city’s impact area and that
zoning for the site required certain permits the Gunnings did not have. This zoning issue has
been litigated in several cases between Gooding County and various dairy interests.

?"r/' TN i
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13. There are approximately 10,000 milking cows within a two-mile radius of
Wendell. Most of the dairies are on the west side of town.

14.  Overall, the local community generally supports the dairy industry, since the
industry creates jobs and contributes to the general economy.

15.  The efficiency of the use of water at the Hillcrest Dairy is comparable to other
dairies in the area.

16.  The Board of Gooding County Commissioners enacted Gooding County
Ordinance 62 on February 10, 1997. Among other purposes, the ordinance defines “Confined
Animal Feeding Operations” (“CAFOs”), addresses existing CAFOs, provides criteria and
procedures for “siting permits”, and sets forth criteria for “occupancy certificates.”

17. In Civil Case No. CV 97-430, titled Idaho Dairymen’s Association Inc., et al. v.
Win Henslee, et al., on June 17, 1998, (sec Applicant’s Exhibit 15), the Fifth Judicial District
Court held that Ordinance 62 is invalid in its entirety. This ruling is presently on appeal and
cross-appeal.

18. At the hearing, the applicant and protestants stipulated that the matter of zoning
was presently on appeal and should not be argued in the Department’s administrative hearing on
the protested application for transfer, since the Department does not have the authority to decide
Zoning issues.

19.  The field headgate diversion requirement for the irrigation of crops in the vicinity
of the Hillcrest Dairy and the Van Dyk property is 4.0 af per acre, and the consumptive irrigation
requirement is 3.0 af per acre. The annual field headgate diversion requirement for the irrigation
of 14 acres at 4 af per acre is 56 af, and the annual consumptive irrigation requirement for
irrigation at 3 af per acre is 42 acre feet.

20.  The applicant’s expert witness provided testimony that the diversion rate of
0.20 cfs proposed in the application would not be measurable in any wells owned by the City of
Wendell or the other protestants.

21.  The applicant owns approximately 80 shares of water in the North Side Canal
Company, is willing to retain ownership of the shares, and will make the shares available for
mitigation or a recharge program 1o benefit the general area if such a program is established.

22.  The City of Wendell alleged that the quality of life in Wendell has decreased due
to odors and flies attributable to the Hillcrest Dairy. The city also contended, without supporting
evidence, that odor of water from a well owned by the city was attributable to the dairy.

F"gr faFal L a
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CONCLUSIONS OF LAW
1. Section 42-222, Idaho Code, provides in pertinent part as follows:

The director of the department of water resources shall examine all the
evidence and available information and shall approve the change in whole, or in
part, or upon conditions, provided no other water rights are injured thereby, the
change does not constitute an enlargement in use of the original right, and the
change is consistent with the conservation of water resources within the state of
Idaho and is in the local public interest as defined in section 42-203A(5), Idaho
Code; ....

2. IDAPA 37.03.08045.01.¢.iii (Water Appropriation Rule 45.01.e.iii) provides in
pertinent part as follows:

e. Criteria for determining whether the project conflicts with the local public
interest. The director will consider the following, along with any other factors he
finds to be appropriate, in determining whether the project will conflict with the
local public interest:

1ii. Compliance with applicable air, water and hazardous substance standards, and
compliance with planning and zoning ordinances of local or state government
jurisdictions.

3. The applicant carries the burden of coming forward with evidence that the
proposed change will not injure other water right holders, that it will not constitute an
enlargement of the use, and that it will be consistent with principles of conservation of water
resources within the state of Idaho.

4. Both the applicant and the protestants have the responsibility of coming forward
with evidence regarding matters of public interest about which they are each most cognizant.

5. The applicant has the ultimate burden of persuasion for all of the criteria of
Section 42-222, Idaho Code.

6. The changes proposed in the application will not injure other water rights.

7. The proposed changes do not constitute an enlargement in use of the
original right since transfer of the rights for the uses sought in the application do not increase the
total rate of diversion, annual volume diverted, or annual volume consumptively used.

8. The proposed changes are in the local public interest provided the applicant
complies with planning and zoning ordinances of local government jurisdictions and the
environmental requirements of state agencies.

My,
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9. The proposed changes are consistent with the conservation of water resources
within the state of Idaho.

10.  The Department should approve the application with certain conditions and
limitations.
ORDER

IT IS THEREFORE, hereby ORDERED that Application for Transfer No. 5197 is
APPROVED subject to the following conditions and limitations:

1.
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Use of water under this approval shall comply with applicable water quality
standards of the Division of Environmental Quality of the Idaho Department of
Health and Welfare.

The dairy operation authorized under this approval shall comply with applicable
city and county zoning and use requirements.

Two points of diversion are located within NENE Section 34, T7S, R13E,
Gooding County.

The total instantaneous diversion of water from the points of diversion under
Transfer 5197 shall not exceed 0.2 c¢fs nor a total annual combined volume of
56 af.

Prior to diversion and use of water under this approval, the right holder shall
install and maintain a measuring device on each diversion associated with the
dairy and shall annually report the amount of water diverted to the Department.

Wastewater from the commercial use authorized under this approval may be
applied to irrigated land to satisfy water quality requirements. However,
wastewater may only be applied to the lands identified on the transfer, and water
shall not be land applied for irrigation use unless it has first been beneficially used
in the dairy operation in accordance with this transfer approval.

The right holder shall maintain ownership and control of 80 shares of water in the
North Side Canal Company for mitigation purposes and shall comply with the
terms of mitigation as the Department may determine the terms in the future.

The acres which are no longer authorized for irrigation under right nos. 36-

02457A, 36-07760A, and 36-08063E are described as follows: 2 acres in NESW,
8 acres in NWSW, and 4 acres in SWSW Section 22. T7S, R16E, Jerome County

195y



10.

11.

12.

13.

14.

15.

The remainder of right no. 36-02457 is identified as right no. 36-02457A and is
limited to a diversion rate of 0.91 cfs and an annual diversion volume of 386.3 af
for the irrigation of 108.6 acres each year within a 212.6-acre permissable place of
use.

The remainder of right no. 36-07760 is identified as right no. 36-07760A and is
limited to a diversion rate of 2.19 cfs and an annual diversion volume of 464.1 af
for the irrigation of 211.6 acres each year within a 212.6-acre permissable place of
use.

The remainder of right no. 36-08063A is identified as right no. 36-08063E and is
limited to a diversion rate of 2.05 cfs and an annual diversion volume of 409.6 af
for the irrigation of 102.4 acres each year within a 315-acre permissable place of
use.

Use of rights no. 36-02457A and 36-07760A when combined is limited to the
irrigation of a combined total of 212.6 acres in a single irrigation season.

Use of rights no. 36-02457A, 36-07760A, and 36-08063E when combined is
limited to a total combined diversion rate of 3.10 ¢cfs and a total combined
diversion volume of 1,051.9 af for irrigating a combined total of 315 acres in a
single irrigation season.

The change authorized by this approval shall be accomplished within one (1) year
of the date of this order.

Failure of the right holder to comply with any condition of approval of this
transfer is cause for the Director to rescind approval of the transfer.

IT IS FURTHER hereby ORDERED that the protests of Noel Briggs and John and Vera
Hall be SET ASIDE for failure to appear at the scheduled hearing.

Signed this 20t day of Stpxew“o e . , 1999,
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CERTIFICATE OF SERVICE

I DO HEREBY CERTIFY that on the /25 day of September, 1999, the above and
foregoing document was served upon the following, via certified mail, by placing a copy of the same

in the United States Mail, postage prepaid and properly addressed to the following:

F F GUNNING

G C GUNNING

PO BOX 716
WENDELL ID 83355

GWEN ROST MAYOR
CITY OF WENDELL
PO BOX 208
WENDELL ID 83355

DALE BITTERLI

PRESIDENT WENDELL REC DIST
PO BOX 217

WENDELL ID 83355

NOEL BRIGGS
2050 E 3000 S
WENDELLTD 83355

PATRICK D BROWN

PARKER WARR AND BROWN
812 SHOSHONE ST E

TWIN FALLS 1D 83301

CRAIG D HOBDEY ESQ
PO BOX 176
GOODING ID 83330

JOHN AND VERLA HALL
1988 E 2800 S
WENDELL ID 83335

FRANK ROST JR
604 6TH AVEE
WENDELL ID 833535

C Y2 Yt g

[fULIE L. YAKBROUGH
Senior Secretary, Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5197 IN THE

GUNNING

)
)
NAME OF F.F. GUNNING AND G.C. ) RECOMMENDED ORDER
)
)

This matter having come before the Idaho Department of Water Resources (the
“Department”) in the form of a protested application for transfer and the Department having
held a conference and a hearing in the mafter, the hearing officer recommends the
following Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1. On December 4, 1997, the Snake River Basin Adjudication (*“SRBA”) court
issued a partial decree in connection with Water Right License No. 36-02457 as follows:

Source:
Priority:
Rate of diversion:
Point of diversion:

Use:
Period of use:
Place of use:

Groundwater

September 29, 1961

1.0 cubic foot per second (“cfs”)

NE1/4NE1/4SE1/4 Section 21, T7S, R16E, B.M., Jerome
County

Irrigation

April 1 to October 31

118 acres within a permissible place of use of 222 acres in parts
of Sections 21 and 22, T7S8, R16E, B.M.

Conditions of Approval:

Use of this right with right no. 36-07760 is limited to a total
combined diversion rate of 3.3 cfs and a total combined annual
diversion volume of 888 acre feet (“af’).

This right is limited to the irrigation of 118 acres within the 222
acre permissible place of use in a single irrigation season.

(Note: The "1/4" designations will be omitted from subsequent legal descriptions in

this order).

2. On December 4, 1997, the SRBA court issued a partial decree in connection
with Water Right License No. 36-07760 as follows:
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Source:
Priority:
Rate of diversion:

Point of diversion:

Use:
Period of use:
Place of use:

Groundwater

November 7, 1977

2.3 cfs

NESE Section 21, T7S, R16E, B.M.

Irrigation

April 1 to October 31

221 acres within parts of Sections 21 and 22, T7S, R16E, B.M.

Conditions of approval:

Use of this right with right no. 36-02457 is limited to a tofal
combined diversion rate of 3.3 cfs and a total combined annual
diversion volume of 888 af.

This right is limited to the irrigation of 221 acres within the
place of use described above in a single irrigation season.

Use of this right with water right no. 36-02457 is limited to &
combined total of 222 acres in a single irrigation season.

3. On December 30, 1997, the Department issued Water Right License No. 36-

08063A as follows:

Source:

Priority:

Rate of diversion:
Point of diversion:
Use:

Period of use:
Place of use:

Groundwater

February 16, 1982

2.14 cfs

NESE Section 21, T7S, R16E, B.M.

Irrigation

April 1 to October 31

107 acres within parts of sections 21 and 22, T7S,
R16E, B.M.

Conditions of approval:

Rights 36-02457, 36-07760 and 36-08063A when combined
shall not exceed a total diversion rate of 3.3 cfs, a total annual
diversion volume of 1107.9 af and the irrigation of 329 acres.

4. On April 3, 1997, F.F. Gunning and G.C. Gunning (“applicant”} filed
Application for Transfer No. 5197 (“application”) with the Department seeking to change
the nature of use of a total of 0.20 cfs and 56 acre feet from parts of three irrigation water
rights (36-02457, 36-07760 and 36-08063A) to stockwater and commercial uses at an
existing dairy known as Hillcrest Dairy. The dairy is located within the E1/2NE Section 34,
T7S, R15E, B.M. in Gooding County approximately six miles west of the original irrigation
use within Section 21, T7S, R16E, B.M. in Jerome County.

5. The Department published notice of the application which was subsequently
protested by the following parties:

ORDER - Pg 2
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City of Wendell

Wendell Recreation District
John and Verla Hall

Noel Briggs

Frank Rost, Jr.

6.

On December 10, 1998, the Department conducted a hearing in the matter.

The applicant was present and was represented by Patrick D. Brown. The city of Wendell
was represented by Craig D. Hobdey. Protestant Frank Rost, Jr. was present and
represented himself. Bud Bitterly appeared for the Wendell Recreation District, but chose
not to participate as a full party in the hearing. Protestants Noel Briggs and John and Vera
Hall did not appear.

7.

a.

8.
following:

a.

b.
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Issues identified by the protestants include the following:
The proposed changes will injure the rights of the protestants.

The proposed changes will constitute an enlargement in use of the original
right.

The proposed changes are not in the local public interest.

The proposed changes are not consistent with the conservation of water
resources within the state of Idaho.

Exhibits premarked, offered or accepted as a part of the record include the

Applicant’'s Exhibit 1 - NOT OFFERED
Applicant’s Exhibit 2 - NOT OFFERED
Applicant's Exhibit 3 - NOT OFFERED
Applicant’s Exhibit 4 - NOT OFFERED
Applicant's Exhibit 5 - NOT OFFERED
Applicant’s Exhibit 6 - Statement of G. C. Gunning
Applicant's Exhibit 7 - NOT OFFERED

Applicant's Exhibit 8 - Copy of part of a 7.5 minute U.S. Geological Survey
Quadrangle sheet titled “Wendell, Idaho”
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Applicant's Exhibit 9 - Notice of Claim to a Water Right - Identification No.
A36-07440, Partial Decree for Water Right 36-07722, Partial Decree for
Water Right 36-11276, Partial Decree for Water Right 36-11277, Well
Driller's Reports (4), Water Measurement Reports (10)

Applicant’s Exhibit 10 - Letter dated December 1, 1998 to Pat Brown from
Charles E. Brockway together with a well interference analysis and water
requirement analysis

Applicant’s Exhibit 11 - Order of Partial Decree for Water Right 36-10815
dated March 2, 1998

Applicant's Exhibit 12 - Order of Partial Decree for Water Right 36-15511
dated July 20, 1998

Applicant’s Exhibit 13 - NOT OFFERED
Applicant’s Exhibit 14 - NOT OFFERED
Applicant’s Exhibit 15

- Order in Case No. 21610 titled James D. Nafziger et al. v. Gooding
County et al. dated October 15, 1991

- Judgment in Case No. 21610 titled James D. Nafziger et al. v.
Gooding County et al. dated November 8, 1991

- Memorandum Opinion & Order Re Defendant's Motion to Dismiss &
Plaintiffs Motion For Summary Judgment in Case No. 22808 titled
Pieter Deelstra et al. v. Board of Gooding County Commissioners of
Gooding County, Idaho dated July 27, 1994

- Second Amended Order Granting Plaintiffs’ Motion for Summary
Judgment in Case No. CV 96-00368 titled Pieter Deelstra et al. v.
Gooding County et al. dated August 27, 1996

- Amended Order in Case No. CV 96-00368 titled Pieter Deelstra et al.
v. Gooding County et al. dated March 27, 1997

- Opinion and Order in Case No. CV 97-430 titied Idaho Dairymen's
Association, Inc., et al. v. Win Henslee, et al. dated June 17, 1998

Applicant’s Exhibit 16 - Partial Decree for Water Right 36-02457 in the name
of Tammy D. and Richard B. Van Dyk



a. Applicant's Exhibit 17 - Partial Decree for Water Right 36-07760 in the name
of Tammy D. and Richard B. Van Dyk

r. Applicant's Exhibit 18 - Water Right License No. 36-08063A in the name of
F.F. Gunning and G. C. Gunning

s. Applicant's Exhibit 19 - Affidavit of Gail Gunning

t. Protestant's Exhibit A - Findings of Fact and Conclusions Before the Gooding
County Planning and Zoning Commission dated March 26, 1998

9. The reported capacity of the Hillcrest Dairy is 1050 milking cows and 150
non-milking cows. A partial decree in connection with SRBA Claim No. 36-15511 provides
water for 400 of the milking cows at the dairy. The application seeks water for the
remaining 650 milking cows and 150 non-milking cows (remaining uses) . The applicant
needs a maximum diversion volume of approximately 55 acre feet of water for the
remaining uses to be diverted at a maximum rate of about 0.20 cfs. The consumptive use
volume of water needed for the remaining uses is approximately 20 acre feet.

10. The water sought for transfer in the application was withheld from land sold
by the applicant to Richard B. and Tammy D. Van Dyk. The land from which water was
withheld is more specifically described as follows:

T7S, R16E, B.M. Section 22
NESW -2 acres
NWSW - 8 acres
SWSW - 4 acres

and consists of corners which are no longer irrigated by the pivot on the'quarter section.

11. A dairy has existed at the Hillcrest Dairy site from 1962 to 1987 when the
dairy operation ceased due to a federally sponsored dairy buy-out program. From 1991
to 1994, a calf feeding operation of up to 4,500 calves was conducted on the site.

12, On March 2, 1995, the applicant bought the Hillcrest Dairy site and started
to enlarge the facility for reestablishment of a dairy. The Gunning enlargement was
contested by the city of Wendell contending that the site is within the city's impact area and
that zoning for the site requires certain permits which the Gunnings do not have. This
matter of zoning has been litigated in several cases between Gooding County and various
dairy interests.

13.  There are approximately 10,000 milking cows within a two (2) mile radius of
Wendell. Most of the dairies are on the west side of town.

14, The dairy industry is generally supported by the community, since the
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industry improves the general economy and creates jobs in the vicinity.

15. The efficiency of the use of water at the dairy is generally comparable to
other dairies in the area.

16. Gooding County Ordinance 62 was enacted on February 10, 1997 by the
Board of County Commissioners. Among other purposes, the ordinance defines and
establishes “Confined Animal Feeding Operation” (CAFQ'S), provides for existing CAFQ'S,
provides criteria and procedure for “siting permits”, and sets forth criteria for “occupancy
certificates”.

17.  In Civil Case No. CV 97-430, titled !daho Dairymen’s Association Inc., et al.
v. Win Henslee, et al., on June 17, 1998, (see Applicant’s Exhibit 15), the Fifth Judicial
District Court held that Ordinance 62 is invalid in its entirety. This ruling is presently on
appeal and cross-appeal.

18. At the hearing, the applicant and protestants stipulated that the matter of
zoning was presently on appeal and should not be argued in the department’s
administrative hearing in connection with the protested application for transfer, since the
department does not have the authority to decide zoning issues.

19. The field headgate diversion requirement for the irrigation of crops in the
vicinity of the Hillcrest Dairy and the Van Dyk property is 4.0 acre feet per acre and the
consumptive irrigation requirement is 3.0 acre feet per acre. The annual field headgate
diversion requirement for the irrigation of 14 acres at 4 acre feet per acre is 56 acre feet
and the annual consumptive irrigation requirement for irrigation at 3 acre feet per acre is
44 acre feet.

20. The applicant’s expert witness provided testimony that the diversion rate of
0.20 cfs proposed in the application would not be measurable in any wells of the city of
Wendell or of the protestants.

21.  The applicant owns approximately 80 shares of water in the North Side Canal
Company, is willing to retain ownership of the shares and will make the shares available
for mitigation or a recharge program to benefit the general area if such a program is
established.

22 Protestant city of Wendell alleged that the quality of life in Wendell has
decreased due to odors and flies attributable to the Hillcrest Dairy. The protestant also
contended, without supporting evidence, that odor of water from a well of the city was
attributable to the dairy.

CONCLUSIONS OF LAW

1. Section 42-222, Idaho Code, provides in pertinent part as follows:

ORDER - Pg 6
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The director of the department of water resources shall examine all
the evidence and available information and shall approve the change in
whole, or in part, or upon conditions, provided no other water rights are
injured thereby, the change does not constitute an enlargement in use of the
original right, and the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public interest as
defined in section 42-203A(5), ldaho Code; ....

2. IDAPA 37.03.08045.01.e.iii (Water Appropriation Rule 45.01.e.iii} provides
in pertinent part as follows:

e. Criteria for determining whether the project conflicts with the local
public interest. The director will consider the following, along with any other
factors he finds to be appropriate, in determining whether the project will
conflict with the local public interest:

iii. Compliance with applicable air, water and hazardous substance standards,
and compliance with planning and zoning ordinances of local or state government
jurisdictions.

3. The applicant carries the burden of coming forward with evidence that the
proposed change will not injure other water right holders, that it will not constitute an
enlargement of the use and will be consistent with principles of conservation of water
resources within the state of Idaho.

4. Both the applicant and the protestants have the responsibility of coming
forward with evidence regarding matters of public interest of which they are each most
cognizant.

5. The applicant has the ultimate burden of persuasion for all of the criteria of
Section 42-222, \daho Code.

6. The changes proposed in the application will not injure other water rights.

7. The proposed changes do not constitute an enlargement in use of the
original right, since the rights to be transferred provide more than enough total water
volume, consumptive water volume and rate of diversion for the uses sought in the
application.

8. The proposed changes are in the local public interest assuming the applicant
complies with planning and zoning ordinances of local government jurisdictions and the
environmental requirements of state agencies.

9. The proposed changes are consistent with the conservation of water
resources within the state of Idaho.
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10.
limitations.

ORDER

The Department should approve the application with certain conditions and

IT IS THEREFORE, hereby ORDERED that Application for Transfer No. 5197 is
APPROVED subiject to the following conditions and limitations:

1.
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Use of water under this approval shall comply with applicable water quality
standards of the Division of Environmental Quality of the Idaho Department
of Health and Welfare.

The dairy operation authorized under this approval shall comply with
applicable city and county zoning and use requirements.

The total instantaneous diversion of water from the points of diversion under
Transfer 5197 shall not exceed 0.20 cfs nor a total annual combined volume
of 56 acre feet.

Prior to diversion and use of water under this approval, the right holder shall
install and maintain a measuring device on each diversion associated with
the dairy and shall annually report the amount of water diverted to the
Department.

The right holder shall maintain ownership and control of 80 shares of water
in the North Side Canal Company for mitigation purposes and shall comply
with the terms of mitigation as the terms may be determined in the future by
the Department.

Wastewater from the commercial use authorized under this approval is
applied to irrigated land listed on the transfer to satisfy water quality
requirements. Water shall not be land applied for irrigation use unless it has
first been beneficially used in the dairy operation in accordance with this
transfer approval.

Rights 36-02457B and 36-07760B when combined shall not exceed a total
annual maximum diversion volume of 20.7 af for stockwater and 16.9 af for
commercial use in a single year.

Two points of diversion are located within NENE Section 34, T7S, R15E,
B.M.

The change authorized by this approval shall be accomplished within one (1)
year of the date of this order.
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10.

11.

12.

13.

14.

15.

16.

Failure of the right holder to comply with any condition of approval of this
transfer is cause for the Director to rescind approval of the transfer.

The acres which are no longer authorized for irrigation under rights 36-
02457A, 36-07760A and 36-08063E are described as follows: 2 acres in
NESW, 8 acres in NWSW and 4 acres in SWSW Section 22, T7S, R16E,
B.M.

The remainder of right 36-02457 is identified as 36-02457A and is limited to
a diversion rate of 0.91 cfs, an annual diversion volume of 386.3 af, and
irrigation of 108.6 acres each year.

The remainder of right 36-07760 is identified as 36-07760A and is limited to
a diversion rate of 2.19 cfs, an annual diversion volume of 846.4 af, and
irrigation of 211.6 acres each year.

The remainder of right 36-08063A is identified as 36-08063E and is limited
to a diversion rate of 2.05 cfs, an annual diversion volume of 409.6 af, and
irrigation of 102.4 acres each year.

Rights 36-02457A and 36-07760A when combined shall not exceed a total
annual maximum diversion volume of 850.4 at the field headgate and the
irrigation of 212.6 acres.

Rights 36-02457A, 36-07760A, and 36-08063E when combined shall not
exceed a total diversion rate of 3.10 cfs, a total annual maximum diversion
volume of 1,260 af at the field headgate, and the irrigation of 315 acres.

IT IS FURTHER hereby ORDERED that the protests of Noel Briggs and John and
Vera Hall be SET ASIDE for failire to appear at the scheduled hearing.

\
Signed this | “=—""day of - 1999.

ORDER - Pg 9

L. GLEN SAXTON, P.E. /
Hearing Officer

T
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CERTIFICATE OF SERVICE

| DO HEREBY CERTIFY that on this _ /2% day of April, 1999, the above and
foregoing document was served upon the following by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

F F GUNNING PATRICK D BROWN
G C GUNNING PARKER WARR AND BROWN
5104 W COVE ST 812 SHOSHONE ST E
BOISE ID 83703-1976 TWIN FALLS 1D 83301
GWEN ROST MAYOR CRAIG D HOBDEY ESQ
CITY OF WENDELL PO BOX 176
PO BOX 208 GOODING ID 83330
WENDELL ID 83335

JOHN AND VERLA HALL
DALE BITTERLI 1988 E 2800 S
PRESIDENT WENDELL REC DIST WENDELL 1D 83355
PO BOX 217
WENDELL 1D 83355 FRANK ROST JR

604 6TH AVE E
NOEL BRIGGS WENDELL ID 83355
2050 E 3000 S

WENDELL ID 83355

UEL.YARBROUGM
Semor Secretary, Water Allocation Bureau

ORDER - Pg 10
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR TRANSFER NO. 5197 IN THE )

NAME OF F.F. GUNNING AND G.C. ) ORDER

GUNNING ) AUTHORIZING DISCOVERY
)

On September 10, 1998, the department conducted a conference at the Gooding
City Hall in Gooding, Idaho, in connection with the above captioned matter. All parties
attended the conference and requested the department to issue an order authorizing
discovery.

The department hereby authorizes the parties to engage in discovery commencing
with the date of this order. The parties shall complete discovery seven (7) days prior to the
date of the hearing in this matter which has been tentatively scheduled on November 19,
1998. Discovery shall be conducted pursuant to IDAPA Rules 37.01.01520-532 (Rules of
Procedure 520 through 532). The parties are directed to answer or otherwise respond to
discovery in accordance with the department's Rules of Procedure and the Idaho Rules of
Civil Procedure, as appropriate.

In accordance with Rule 520, the scope of discovery shall be governed by Rule
26(b) of the Idaho Rules of Civil Procedure, unless otherwise provided by statute, rule or
order of the Director.

Dated this __I_i'_ ﬁ?’ w , 1998,

L. GLEN SAXTON /
Hearing Officer

e LY
AT I

woY § 41998



CERTIFICATE OF MAILING

1 hereby certify that on the 14th day of September, 1998 a true and correct copy of the foregoing
Notice of Pre-hearing Conference was mailed by regular U.S. Mail with all required charges prepaid
to the parties listed bglow:

FO{%«E@“\F\S\&B

> Secretary

F F GUNNING & PATRICK D BROWN ESQ
GC GUNNING PARKER WARR & BROWN
P O BOX 821 812 SHOSHONE STREET EAST
WENDELL ID 83355 TWIN FALLS ID 83301
GWEN ROST MAYOR GRAIG D HOBDEY ESQ
CITY OF WENDELL P O BOX 176
P O BOX 208 GOODING ID 83330
WENDELL ID 83355
DALE BITTERLI PRESIDENT JOHN & VERLA HALL
WENDELL RECREATION DISTRICT 1988 E 2800 S
P O BOX 217 WENDELL ID 83355
WENDELL ID 83355
NOEL BRIGGS FRANK ROST JR
2050 E 3000 S 604 6TH AVE EAST
WENDELL ID 83355 WENDELL ID 83355

A ORI y



Form 222
T 207

vage of | STATE OF IDAHO ~ - Transfer No. 7~ F 7
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT
~ .4 PART 1 - '

ame of Applicant C’/"UNN\AQ FF 0O A 6 C, : one ""'569’ .
i A TR SRR

A. PURPOSE OF TiE TRANSFER
1. ﬁ Changs poini of diversion O Add diversion point(s) Kclungo plm of uu S

Kﬂl-ngo nnura of use Kﬁamqo period of use

2. Descnbo reasca for the proposed changes: a NI L\p PNOT" WLCLM

8. DESCRIPTION OF RIGHT(S), OR PORTIONS THEREOF, AFTER THE REQUESTED CHANGE {or O see Attachment

1. Rigl;t No. Priority “Amount " Neatureof . Period of Use
use

30 —024575 q{zgh Amént '@lﬂﬁﬂi&—ﬂﬂ@’ L/t
&_QEQGD_F MH ‘OI"‘ B __': -

A

2. Total dwersion rate!volume bemg transfarred cfs andl ac-ft per annum .

3. Sourca of water: m A‘TBIZ_. tnbutary to: 55.3 _lor 1 see Attachment____

4. Points of diversion (or O see Attachment b R :.
Twp. Rge. Sec. 1/4 1/4 7—174 Lot County Local diversion name / Local landmark X

075 | ISE[34-[SE INe [NEL- |AnoDING | Well

w1 oy N5 “5 NE  owo WELL _

5. Lands lrrigated or placa of use Ior O see Attachment }:

T R |8 NE NW : swW SE Total
: :" 1% Ine Inwlsw [se | ne |nw sw |se [ne [nw [sw [se [ne | nw | sw|sE )
w (v [Pl e T - T

Y . ; R
R g | MIF,!:;-Q:,%. —
. ~7 WK o .
Mn' . ‘

S ¥ W TR LA foeon W oo Hieol & Bhs :
' ¥ : Total acres

i e e

JPermissible place of use, actual acreage irrigated not to exceed acres per year.
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Page -~ of ~—~ — ° ' T e o T "f""""-""""rlfansfer No. ~
: : PART 1, CONTINUED el i

cmiar e A Lo e ma e e w i am merm e A ks ¢ TR

6. General information:
a. Description of naw diversion system lorm see Attachment_INx A

o

<

sz., o

b. Remarks (or [J see Attachment )

LT PLEASE READ THIS SECTION CAREFULLY

TS
g e v e e

Is there a cunentllen. mortgege or deed of trust on tlte oropertv? ‘ Yes e | No

If yes, please complete Part 2. item 6. o : s R L

Has any portion of this right(s) undetgone a period of § or more consecutive years of non-use? —  Yes __‘ZNo '

if yes, please attach an explanation of cm:urnstanoes and label it as noted in Part 2, item 9(9)
v . .w h_‘ i l-. ‘ t-)“.-j,-l‘ .,_. ‘ v— 1 R U

| hereby assert that no one will be mjured by‘;uch change and that the chenge does not constitute an enlargement

in use of the right{s), and that the information contained in this application is true to the best of my knowledge. !

understand that | am responsible for “the accuracy and completeness of the appllcatlon even though I may have

been esststed in.the preperatlon of the application. y v ;

lication. may tesult in voldlng the transfer approval
Qi - l;

*

o

1 understand that any willful nttsl:eprosentation made in this

.t 7 -,‘-'7
e FOR DEPAHTMENT USE ONLY -
' - . s M!CPOFH MED
Transfer contams ] peg_es and N : ettachrnents
MGV I 2 1999

Received by %:5 S Dete3ﬂpﬁ I 9L Fee $‘00

Receipted by hﬁg | Date 3P'gh|‘ﬂ- > ¢ 5019904~ 1% S019994-
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. P s TS i ter No.

PART 1, CONTINUED O S U

Page - of

A ARl At e L ke m e e M SR rmir e e

6. General information:
a. Description of naw diversion system (orm see Attachment_Fx A

g

AR

b. Remarks {or O see Attachment e

Lot PLEASE READ THIS SECTION CAREFULLY

- - ""r"T w‘-ir

Is there a current. llen, mortgage or deed of trust on t'I;e property?

If yes, ploase complete Part 2. item 6. - e o o S

t
f

Yes A ...- No

Has any portion of this right(s) undergone a period of 5 or more consecutive years of non-use? _~ ~ Yes _p—No
If yes, please attach an explanation of clrcumstances and label it as noted in Part 2, item 9{g).

J)La g § A et A A e ROy PR
| hereby assert that no one will be mjured by such change and that the change does not constitute an anlargement
in use of the right(s), and that the information contained in this application is true to the best of my knowledge. |
understand that | am responsible for “the accuracy and comploteness of the appllcatmn even thounh i may have

BN PR

been assnsted in. the preparnhon of the application. y o . ;
[ . e ’ : '
{ understand that any wullful mlsrepresentatlon made in this lication. may result in voiding the transfer approval
= T Y ?\:.;" ' . " Vv L{ [Pets ;“‘\ 1 .‘:a"‘!?‘ 5\ j“‘,ﬁ \ :
oo ' [
=\ Ao s
(Slgnature anm of Appliw

Subscribed and sworn before me on this ;59&\: of |

L
dl

(meai)

—— FOR DEPARTMENT USE ONLY . = "
‘ ) Sl 4m;chFH-MED

Transfer contains : pages and 2 attachments
NGY 171999

Received by %ﬁ 5 Date3ﬂpj I ng Fee i‘m

necemeaty DRS oue 3Ppyilag s 019904 & 019994




' Transfer No.

Page of

APPLICATION FOR TRANSFER OF WATER RIGHT

CHANGE IN NATURE OF USE DESCRIPTION
PART 3 .

A. CHANGE IN NATURE OF USE

Diversion Rate Annual Diversion  Annual Consumptive
Use Volume

0 .( i ,;Pg a:::-lf'::t acre-feet
Lmnfmm,}[mq/ Y| ') o Mg\; .
to__ S, 3

1. New Nature of Use Period of Use

2. O If present water use is other than irrigation, attach an estimate of the annual volume of water that has been
consumptively used. Also. provide justification fo; the estimate.

3. Attach copy o or system design supporting required water flow rates and volumes for the new
usg8. Describe attachrme Y : .
~ Aated_12]23 [94- |

4. If water or waste will be discharged from project, describe quantity, quality and location of the discharge:

PROVECTED \eei6ATION Frar LAGIANG TO IRRIAATE A AL .
el N e DA and 27 AC. i QEX NE .

5. Describe measures that will be taken to prevent impacts to other water uses and water users:
_hpPEMNED 1azsons 4 DECIAY SYSTEM TD IMPROIE
TegieATIe Eeom LAGOGNS ., IRRIGATIIN SYSTEM

15 Lowl PERESLSLIRE.

MM‘-:’?Q-’:I{.MED

NGV 1 7 199
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rage /[ of ,/5/ I STATE OF IDAHO Transfer No. f/77

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

Name of Applicant BUNNH\\Q \ F F {).hd 61 C, : Phonev.j_é(p 5&’ L
Postal adejress_ﬂ‘) BO'K. QZJ __City NBND‘ELL_‘ St Ir) lem

A. PURPOSE GF THE TRANSFER
1. ﬁ Change poini of diversion O Add diversion point{s) Kﬂmngo piace of un

xmmnuo natury of use Kf:hango period of use KOM
2. Describe reaso: for the proposed changes MJLIM&EMLC_H‘_M&
D% ACERS AND TRANSFERy pI6 THEM Th BE- USED oN DAYRY—
LommERLIAL ., ISE

B. DESCRIPTION OF RIGHT(S), OR PORTIONS THEREOF, AFTER THE REQUESTED CHANGE (or (I see Attachment
1. Right Na. Priority Amount Nature of 'X Sk 0!“{ Period of Use

30 2A5TB afz9)y 034 - MMQ " ‘Zfi’ﬁ

236—07700 % ulml‘?? v to
3; mezz F Zf ‘ fgz n to ¥

N

to s
2. Total diversion rate/volume being transferred: Q. 34—_cfs and/or (0 2; ac-ft per annum
3. Source of water: Gmu N D\JA:[—BL. tributary to: " {or ] see Attachment
4. Points of diversion (or O see Attachment =
p. Rge. Sec. 1/4 1/4 Lot County Local diversion name / Local landmark
019 ISE| 34 SE NE | NE AOODING, | Well
W o v IBWINE [NE Cw WELL
5. Lands irrigated or place of usé {or (] see Attachment ):
T R s NE NW sw SE Totw
: 3 : NE NW | sw | SE NE | NW [ sw | SE [ NE [ NwW | sw | SE | NE NW | sw | SE
0 15834t S
] i i\ C/
L w | 'D
MidRO=f MmEL
Total acres

OPermissible piace of use, actual acreage irrigated not to exceed acres per year.



Page - of / -5/ ' Transfer No. 5 / /‘g 7
PART 1, CONTINUED e

6. General information:
a. Description of new diversion system (orm see Attachment_I~\ A Eﬁ 19 | IM 6 &MEL:L& )

b. Remarks (or O see Attachment ):

PLEASE READ THIS SECTION CAREFULLY

Is there a current.lien, mortgage or deed of trust on the property? Yes o No

If yes, please complete Part 2, item 6.
Has any portion of this right({s) undergone a period of 5 or more consecutive years of non-use? Yes . —No
If yes, please attach an explanation of circumstances and label it as noted in Part 2, item 9{g).

1 hereby assert that no one will be injured by such change and that the change does not constitute an enlargement
in use of the right(s), and that the information contained in this application is true to the best of my knowledge. |
understand that | am responsible for the accuracy and compieteness of the application even though | may have

been assisted in the preparation of the application.

| understand that any willful misrepresentation made in this lication. may result in voiding the transfer approval.

) 0 A e .
{Signature and Titfe of Appli%

Subscribed and sworn before me on this 53 —day of _AP\A.Q_ 19q7- .

(Signature o ta Pu

My commission expires: ! 2—/7 200
/0

[[EY1])

cat——— L — p—— . s—".
E—— ———

FOR DEPARTMENT USE ONLY —————e

Transfer contains / 6/ pages and | l attachments |
Received by %j S Date%‘ﬂir-y; |97 Fee $100n M‘;{}WQF!‘E,*!‘?&;L
Receipted bv.' bzg S Date 3P'pri|9:f # 6oquo4" i} Sa \CJQ‘MJ} 12 1999




Page 3 of / 5 ';'ransfer No. 5 / f 7

APPLICATION FOR TRANSFER OF WATER RIGHT

ADDITIONAL DOCUMENTATION
PART 2

ATTACHED {Required)

1. Copy of each right as presently recorded with IDWR {printout of water fight or other acceptable record
must include Conditions/Remarks). :

Complete the following items: prior consultation with IDWR staff is encouraged to simplify preparation (see "IDWR
Information Sheet - Filing An Application For Transfer~).as necessary for your transfer application. Label vach
supporting document as an attachment (A, B, etc.). Placa a check mark by each itern cormnpleted. '

ATTACHED (enter "v™ or "N/A" for each item as advised by IDWR staff)
\/ 2. Describe any other water rights used for the same purposes'described in Part 2, item 1.
3. Written description of present system and changes required to_accommodate the proposed transfer.
4. Mapi(s) identifying township, range, section and 1/4-1/4 locations of pertinent items as follows:

a) proposed water system showing the point of diversion, place of use, and any water conveyances
such as ditches or pipelines; show irrigated acres per 1/4-1/4 if proposed; and

\/ b) unchanged pom‘an‘ of water system showing point of diversion, place of use and any water
conveyances such as ditches or pipelines.

c) include a system diagram of the items in 3a and 3b if this is not clear on the mapi(s).
]

; 5. Evidence of water right ownership for entire right or portion of right being transferred. [f transferring a
portion of right, provide the name and address of the owner {(if not the applicant) of the unchanged portion

of the right.

\\y&_ 6. Notarized statement from holder of lien, mortgage, cdntract, deed of trust or any other encumbrance on.
the property agreeing to the transfer. :

ForTH CoMING
7. Comments from county planning and zoning organization for county in which proposed water use will

accur.
8. Comparison between water right as recorded, Snake River Basin Adjudication {(SRBA) claim as recorded

or current water use practices if any differences exist between any of these three categories. Explain any
differences and submit supporting evidence and/or affidavits to substantiate your explanation.

Afz;!"‘f"w‘\ R
K N ‘_"\."‘ r;:’ :-'

"9V 12 1ag9

- continued on reverse side -




Page 4’ of /5 Transfer No._ S /%7

PART 2, CONTINUED

9. Verificatioq of diversion and beneficial use of water within the previous five year period. Some or all of
the following items might apply:
‘/ ' a) most recent agricultural program crop map or aerial photo showing irrigated land before the proposed

change

b b) pump power records

¢) water master records and/or comments if use is within a water district

d) irrigation crop reports
e) reports from other government agencies and/or quaiified consultants -

f) affidavits from knowledgeable third parties familiar with the history of water use for the water right
being transferred

g) describe any defenses to forfeiture - CRP, extension of time, etc

h) other....list other verification documentation for the water right below:

10. For a change in nature of use of part or all of the water right, complete and attach Part 3 of the transfer

\/ 11. Identify any other documentation that clarifies the transfer application: :DP?TED

£E  ArperED EABNEST MaNEY AGREEAENT. wf29/ot
DARY WHTER. SYCTEM DEGI6N iz/e3/94-

application.

MG AL

8OV 12 1999
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of /5 TRANS NO. 5/F 7

PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:

Claim No.

36-02457

STAGE: LICENSE

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/0) to 10/31 1.00 CFS
SOURCE
GROUNDWATER
Priority: 09/29/1961
LOCATION OF POINT(S) OF DIVERSION: NENESE , Sec. 21, Township 07S, Range 1l6E
’ JEROME County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
Q078 16E 21 SWNE 33 SENE 40 NESE 40
NWSE 34 147
22 NESW 29 NWSW 36 NWSE 10 75
Total number of acres irrigated: 222

CONDITIONS 8:

1.

RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO
SECTION 42-1425, IDAHO CODE.

USE OF THIS RIGHT IS COMBINED WITH WATER FROM
NORTH SIDE CANAL CO. LTD.
RIGHT NO. 36-07760 IS ALSO DIVERTED THROUGH POINT COF
DIVERSION DESCRIBED ABOVE. :
USE OF THIS RIGHT WITH RIGHT NO. 36-07760 IS LIMITED TO A
TOTAL COMBINED DIVERSION RATE OF 3.30 CFS, A TOTAL COMBINED
ANNUAL DIVERSION VOLUME OF 888 AF, A TOTAL COMBINED ANNUAL
CONSUMPTIVE USE VCOLUME OF 666 AF, AND TO THE IRRIGATION OF A
COMBINED TOTAL OF 222 ACRES IN A SINGLE IRRIGATION SEASON.
THIS RIGHT IS LIMITED TO THE IRRIGATION OF 118 ACRES WITHIN THE
PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

MIC e -

NOV 5 1993




6 | of / 5 | Transfer No ;
_ . PART2 | 57

five or more consecutive years ot non-use?

Page

10. To your knowledgé. has any portion of this water right undergone a period of

. lfyes describe
B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(1f the entire right I8 to be changed by the applicant, omit part B and c) \
L

1. amount O'O("‘OFS for Qi)l*’\' %TDC/K" purposes from y l'

(cts/ac-ft)
amount i for
(cis/ac-ft)
amount for
(cts/ac-1t)

2. Point(s} of Diversion:

purposes from _ : to

purposes from te

Lot | % Y v | Sec. | Twp. | Rge. County Local name for diversion

w e Ne — [5e | cooba [ZwWells 2, — 08| 5

P2L~100 1)

3. Lands irrigated of place of use:

NE Y NW Y SW Y SE Vs
Twp' RQB. SOC. NE % | NW %) SWY% SE% I NEY NWY%]SW% | SEY% NE % | NW % swul SE% NE % | NW % sW% | SE% Tot."
0o | DE2AC
) ] it 5
‘Total acras

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is nO change) | /

1. amount O 0)4’(96 for IE]ZJ GT&VT—ID purposes from ZL/ [ to O %{l
(cts/ac-ft) ;
amount for purposes from to
{cts/ac-ft)
amount for purposes from to
{cfs/ac-ft)

2. Point(s) of Diversion:
Lot Ya Ya % | sec. | Twp.| Rge. County Local name for diversion

NE INE ST 124 1075 8 JErotie

3. Lands irrigated or place of use:

1 1 1
NE Y NW % SW ' SE s Totals

Twp. Rge. Sec. NE % | NW % | SW % SE% | NEu| Nw ] SW% SE % [NE%| NW ¥ SW %l SE W |NE Y | NW % swu | SE%

075 |IbE {2 23 |40 4o |24 e 147
22 79 157 10 71

e

a3

J j ™
| G Total acres Zl {(




Page 7 of /5 TRANS NO. 57?7
PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Claim No. 36-07760

STAGE: LICENSE

DIVERSION
BENEFICIAL USE BERIOD OF USE RATE
IRRIGATION 04/01 to 10/31 2.30 CFS
SOURCE
GROUNDWATER
Priority: 11/07/1977
LO ION OF INT(S F DIVERSION: NENESE , Sec. 21, Township 07S, Range 1l6E
JEROME County
PLACE OF USE: IRRIGATION
TWN RGE SEC CRES ACRES CRES TOTAL
078 16E 21 SWNE 33 SENE 40 NESE 40
NWSE 34 147
22 NESW 29 NWSW 36 NWSE 10 75
Total number of acres irrigated: 222
COl O 8t
1. RIGHT INCLUDES ACCOMPLISHED CHANGE IN PLACE OF USE PURSUANT TO
SECTION 42-1425, IDAHO CODE.
2. USE OF THIS RIGHT IS COMBINED WITH WATER FROM

NORTH SIDE CANAL CO. LTD.

3. RIGHT NO. 36-02457 IS ALSO DIVERTED THROUGH POINT OF
DIVERSION DESCRIBED ABOVE.

4. USE OF THIS RIGHT WITH RIGHT NO. 36-02457 IS LIMITED TO A
TOTAL COMBINED DIVERSION RATE OF 3.30 CFS, A TOTAL COMBINED
ANNUAL DIVERSION VOLUME OF 888 AF, A TOTAL COMBINED ANNUAL
CONSUMPTIVE USE VOLUME OF 666 AF, AND TO THE IRRIGATION OF A
COMBINED TOTAL OF 222 ACRES IN A SINGLE IRRIGATION SEASON.

§. THIS RIGHT IS LIMITED TO THE IRRIGATION OF 221 ACRES WITHIN THE
PLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

MiCEo- .

MY 17 9wy




Page £ ot —Z =3 | PART 2 | Transter No. — 2.2 £

10. To y0ur‘knowledgé. has any portion of this water right undergone a perioa of five or more consecutive years of non-use?

. ltyes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED

(1t the entire right f's to be changed by the applicant, omit part BandC.)
1. amount 0. |4_ [/’Cg for M STDL'L‘ purposes from \/ ‘ __to \7/(5]

(cts/ac-ft) ! o "

amount ' for purposes from to

(cfs/ac-1t}

amount for purposes from to

(cts/ac-it)

2. Point(s) of Diversion:
Lot | % 1) v | Sec. | Twp. | Rge. County Local name for diversion

TR Balos]6E] Gooe  [E-WELLs 310810
B3 —159 1

3. Lands irrigated or place of use:

NE Y NW Y% SW Y SE Y

Twp. | Rge. | Sec.
p g NE % | NW% swWwl SE% NE % | NW | SW % SE % INE % NW % | SW% SE% [NEY NW % } SW % SE% To{al.

5 [1Ipt 3HE
N E

‘Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGMHT (omit if there is nO change)

1. amount Z’\L" (/'pé for \Kﬁlé)pﬂ_m &purposesfrom } 1 to \0]34
(cis/ac-ft) )
amount i for purposes from to
(cts/ac-ft)
amount for purposes from to
(cts/ac-It)

2. Point(s) of Diversion:

Lot Ya Y v% | Sec.} Twp.|Rge. County Local name for diversion
v v ol A G 2 IS =i
3. Lands irrigated or place of use:
1 1 1 1,
Twp. | Rge. | Sec. NE Y% NW i SW % SE Y Totails

075 LB 21 23146 00 124 4]
22 04 |24 103 RN B

Total acres 2 %




page 7 of /35 TRANS NOo. S /F7
PART 2

A. DESCRIPTION OF RIGHT AS RECORDED:
Water Right No. 36-08063A

STAGE: LICENSE

DIVERSION
FIC us PERIOD OF USE RATE
IRRIGATION 04/01 to 10/31 2.14 CF8
SOURCE
GROUNDWATER
Priority: 02/16/1982
LOCATION OF POINT(S) OF DIVERSION: NESE , Sec. 21, Township 07S, Range 16E
JEROME County
PLACE OF USE: IRRIGATION P
TWN RGE SEC ACRES -~ ACRES ACRES TOTAL
078 16E 21 SWNE 33 SENE 40 NESW 40
NWSW 34 147
22 NESW 37 NWsW 40 SWsW 37
SEsWw 32 NWSE 36 182
Total number of acres irrigated: 329

CONDITIONS/REMARKS:
1. This right when combined with all other rights shall provide no

more than .02 cfs per acre nor more than 4.0 afa per acre for
irrigation of the lands above.

2. This right shall not be used if the surface water right(s)
appurtenant to the place of use is sold, transferred, leased or
used on any other place of use.

3. Dbiversion and use of water under this right is subject to rules
that may subseqguently be promulgated for existing rights used
for supplemental purposes.

4. Rights 36-02457 and 36-07760 are also diverted through the point
of diversion described above.

5. Rights 36-02457, 36-07760, and 36-(08063A when combined shall not
exceed a total diversion rate of 3.30 cfs, a total annual
diversion volume of 1107.9 af, and the irrigation of 329 acres.
This right is limited to the irrigation of 107 acres within
the place of use described above in a single irrigation season.

rA . Frone -
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Page of o , o Transfer No.

_ STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

_ PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed 10
in case of VS,
dated l in county of
b. License No. 5{49 - [\Q{) fOB A issued by the idaho Department of Water Resources.
¢. Claim No. 7 on file with the Idaho Department of Water Resources.
d. Transfer No. | which produced this right.

2. Attach a copy of last year's tax nntica for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

O Tax Notice O warranty Deed 0O Other

3. Source of water B\ QDVJA’TE:R— tributary to

4. Date or priority OZ-‘!HD! ]qu-./

5. Water is used for the following purpose: 4/ [D/
amount z. 14' for IRRIGATT DI\L purposes from ‘ to 5 l
{cfs/ac-ft) .
amount for . purposes from to
(cts/ac-ft)
amount for purposes from to
(cts/ac-ft)

6. Total amount of water under right cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:

Lot | % Ya % | Sec. | Twp. | Rge. County Local name for diversion

NE 1881zt La7slibE | JErpHME

8. Lands irrigated or place of use:

NE % NW Y SW Yu SE

NE%|NWwH|SWuTSEw| NEU|NWx|SwW | SEw [NE%] NW %] SW% SE% INEW |NWw |Swu | SE%

075 ILE | 2.1 %% o o |34 147
17 p1l %l il il olP Ny

4#&” s IRV IS

Nﬁ‘ i . L
7, l";':"f

Twp.| Rge. | Sec. Totals.

Total acres 52—%
9. Describe any other water rights used for the same purpose as described above A 02-46?' i-— 01740




Page /O of /5

PART 2 ' ; - " “Transfer No. _g_/_.?.?

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

N O

If yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(11 the entire n‘grr is to be changed by the applicant, omit part B and C.)
1

1. amount__.D'!?j C‘Fg for STDCK purposes from l/] to '?7/:)L

(cfs/ac-ft

amount - ' - for purposes from . to .
(cts/ac-ft)

amount for purposes from to
{cts/ac-fl)

2. Point(s) of Diversion:

Lot | % Y Yo | Sec. | Twp. | Rge. County Local name for diversion

ow IRE INE [24 [075 [1IBE 6oopin g 7 WELLS (53 3(0»105%‘;\

3. lLands irrigated or place of use:

NE % NW % SW Y SE Y
Twp. | Rge. { Sec. Totals
NEwlnNwwulswu | sEvu]l NE%]NWW]SWA | SE% INE%| NW % | SW%| SE% [NE% INWY% | SW % | SE%
716 |'9E34 [©5 0
N L 2 o=
Total acres

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)

10
1. amount Z, 0‘ C«'ES for 1KRI6A’|‘]D(¢ purposes from ! to /5]
{cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount tor purposes from to
(cfs/ac-ft)
2. Point(s) of Diversion: %EE PA E"[—‘Z, A ) ' -H: ‘:I-L
Lot Ya Y Y% | Sec. | Twp. | Rae. County Local name for diversion
3. Lands irrigated or place of use:
NE Y NW % SW Y SE '
Twp.| Rge. | Sec. NEINW | Sww| SEwENEw| Nww]swu|sEw [NEw| NWw|Swu| SEY% [NEW INW Y | SWu | SE% Totals
015 |1 |2 33 4o ho |34 14
27— 55 32 |33 |22 36 168
P ZeTas ERR T

NS [T e B Ta | 414
el T v & 13?1 5
' ’ Total acres
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Page /:’/ of / S | Transfer No.

APPLICATION FOR TRANSFER OF WATER RIGHT
CHANGE IN NATURE OF USE DESCRIPTION

PART 3 :

A_ CHANGE IN NATURE OF USE

1. New Nature of Use Period of Use Diversion Rate Annual Diversion  Annual Consumptive

(cts} Volume Use Volume
| . (acre-feet) {acre-feet)
N '
laneecsL /DAy Y W%y 0.3dcfe )
/ t0 5. GE 2

to

2. 0 If present water use is other than irrigation, attach an estimate of the annual voiume of water that has been
consumptively used. Also, provide justification for the estimate.

3. Attach copy o or system design supporting required water flow rates and volumes for the new
us€é. Describe attac 5y .
~Axted 1z]z3[94

4. If water or waste will be discharged from project, describe quantity, quality and location of the discharge:

PRIECTED 1PRIGATI ™ 0|
_NEY NE4 Ser. 24 e, . %

5. Describe measures that will be taken to prevent impacts to other water uses and water users:

_NePEINED 1asons 4 DESIA SYSTEM TD 1M PROIE
¢ 6 |

18 tow] PEFSSURE.

B o

! L
™ (RFATE Ry
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|
State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

QOctober 22, 1999 DmfﬁﬁgggggRNE

KARL I. DREHER
DIRECTOR

F F GUNNING

G C GUNNING

PO BOX 821
WENDELL ID 83355

RE: Transfer of Water Rights 36-02457B/36-07760B/36-08063F
(Transfer 5197)

Dear Water Right Holder(s):

Enclosed you will find a copy of the approved Transfer of
Water Rights for the water rights listed above.

If you have any questions regarding this matter, you may
call me at 327-7940,

Sincerely,

Jiézziz§;Q2£:;k, Manager

Water Right Permits Section
JP:klt

Enclosure

MICROFILMED
nov 12 1993



Water Allocation Bureau

di f mai Check iate block f H f i
Name and Department of Water Pesaurces [iRegsiies L) Return Receipt | Rogistorod Maih it of maiing orfor
Address 13014 N. Orchard St. m Hmﬁma a “”H._zmﬂmwwn_:mﬂumm_ ) With Postal thsurance additicnal copies of this bill,
of Sender Roise. [ R3706 P.N. » Edm...:_ma [ Express Mail | L] Without Postal Insurance Postmark and Date of Receipt
Line z&ﬁnhﬂ Name of Addressee, Street, and Post Office Address Postage | Fee ?Mwﬁ_m“m .ﬂw M@m__m.uw insured | Due mm:o%_ AR TsDTsH mmmw MM.ME
~ FIF GUNNING GC GUNNING T-5197
1 24,4919 |PO BOX 716 WENDELL ID 83355
- MAYOR GWEN ROST
2 4 u»54s>  |PO BOX 208 WENDELL ID 83355
DALE BITTERLI WENDELL IRR DIST %
> Dyy(,254K)  |PO BOX 217 WENDELL ID 83355 =2
NOEL BRIGGS g
4 1041(,259K) |2050 E 3000 S WENDELL ID 83355 o —
PATRICK D BROWN r -
5 q 812 SHOSHONE ST E TWIN FALLS ID 83301 Ol o
1 (o .
CRAIG D HOBDEY ESQ
& DUt ,2s PO BOX 176 GOODING ID 83330
7 JOHN AND VERLA HALL
U125 955 wwwMmemmmoum WENDELL ID 83355
8 Dui(2 4% 604 6TH AVE E WENDELL ID 83355
— ]
9
- ~]
19 L]
11 / /
/
13 " .
14 / | /
15
Total Number of Pieces Total Number of Pieces Postmaster, Per (Name of Receiving Empicyee) The fuli declaration of value is required on all domestic and international registered mail. The maximum indemnity
isted by Sender Received at Past OQffice payable for the reconstruction of nonnegotiable documents under Express Mail document reconstruction insurance is
Listed by Sende $50,000 per piece subject to a limit of $500,000 per occurence. The maximum indemaity payable on Express Mail
merchandise insurance is $500. The maximum indemnity payable is $25,000 for registered mail, sent with optianal
postal insurance. See Domestic Mail Manual R900, 5913, and $921 for limitations of coverage on insured and COD
w mail. See Intemational Maif Manuat for limitations of coverage on international mail. Special handiing charges apply
only to Standard Mail (A} and Standard Mai! {B) parcels.

>S Form 3877, February 1994

Form Must Be Completed by Typewriter, Ink, or Ball Point Pen




State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

September 21, 1999 DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
RE: In the Matter of Application for Transfer No. 5197 in the name of F.F. GuBiBE 8% G.C.

Gunning
Dear Interested Parties:

The accompanying order is a "final order' issued by the department pursuant to
section 67-5246 or 67-5247, Idaho Code.

Section 67-5246 provides as follows:

(1)  If the presiding officer is the agency head, the presiding officer shall issue a final
order.

(2)  If the presiding officer issued a recommended order, the agency head shall issue a
final order following review of that recommended order.

3) If the presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is
reviewed, the agency head shall issue a final order.

(4) Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance of
that order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the filing
of the petition.

(35)  Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party has filed a
petition for reconsideration with the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b)  the petition is deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

(6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address

of a party, the service is deemed to be sufficient. MICROF’LM
ED



(7) A non-party shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

(8)  The provisions of this section do not preclude an agency from taking immediate
action to protect the public interest in accordance with the provisions of section 67-5247, Idaho

Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service date of this order. The department will act on a petition for reconsideration within
twenty-one (21) days of its receipt, or the petition will be considered denied by operation of law.
See section 67-5246(4) Idaho Code.

APPEAL OF FIN R TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final order
or orders previously issued in a matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing a petition in the district court of the

county in which:

I. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

1v. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final
order, b) of an order denying petition for reconsideration, or ¢) the failure within twenty-one (21)
days to grant or deny a petition for reconsideration, whichever is later. See section 67-5273, Idaho
Code. The filing of an appeal to district court does not in itself stay the effectiveness or enforcement

of the order under appeal.

Sincegely,
L. GLEN SAXTON, Chié
Water Allocation Bureau
Enclosure o
WME
¢:  IDWR - Southern Region \crOF
11 9%l
Wov

Pg.2



)
IDAHO DE}l ~n  'MENT OF WATER RESOURCES DIRK KEMPTHORNE

SOUTHERN REGION GOVERNOR
1341 FILLMORE ST STE 200
TWIN FALLS ID 83301-3380 KARL J DREHER
QOYTS6I033 | — ..
RECEIVED
CHANGE IN ADDRESS )
APR 0 2 1999
Depariment of Water Resources
00 Water Right Number(s): A’plp, 7bop Transter L2 137
3 Old Mailing Address: PO Box 82 (4.C, Gunn;ny Jecegsed)
Wen‘/z[/,, 1D 83358
0 New Mailing Address: F, R Gﬂnnfn?
P 0 Box V¢
Wendel, Ip 33355
0 New Telephone Number: { } 73 1 - 55(; (Twinﬁ“ﬂ
O Signature of Claimant(s):
FFE vy
da
Date: 3-3/-99
FOR IDWR USE CONLY
Initial Review and Data Entry
Date: By: HECEIVED
Further Action Needed:
Further Action Taken LME MAR 3 1 1999
Data: By: M\CROF‘ Depariment of Water Rasources
Final Review and Data Entry Southsm Ragion
Date: By: ug\! i 1 '\gqq




State of I¢ .u0

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE

Aprit 1, 1999 GOVERNOR
KARL L. DREHER
DIRECTOR
RE: Inthe matter of Application for Transfer No. 5197 in the name of F.F. Gunning and

G.C. Gunning
Dear Interested Party:

The accompanying order is a "recommended order” issued by the department

pursuant to Section 67-5243, Idaho Code. The provisions of this order will not become
effective until the Director issues a final order in this matter.

Each party to these proceedings who appeared at the hearing may file a petition for
reconsideration, briefs and exceptions to the recommended order and may request oral
argument before the Director of the department as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a recommended order with the
hearing officer issuing the order within fourteen (14) days of the service date of the order.
The hearing officer will act on a petition for reconsideration within twenty-one (21) days of
its receipt, or the petition will be considered denied by operation of law. See Section 67-
5243(3), idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of this recommended order,
(b) the service date of a denial of a petition for reconsideration from this recommended
order, or {(c) the failure within twenty-one (21) days to grant or deny a petition for
reconsideration from this recommended order, any party may in writing support or take
exceptions to any part of a recommended order and may file briefs in support of the party's
position on any issue in the proceeding. Written briefs in support of or taking exceptions
to the recommended order shall be filed with the Director. Opposing parties shall have
twenty-one (21) days to respond.

ORAL ARGUMENT

The Director may schedule oral argument in the matter before issuing a final order.
Oral argument on exceptions to a recommended order shall be heard at the discretion of
the Director. If oral arguments are to be heard, the Director will, within a reasonable time,

notify each party of the place, date and hour for the argunetyPiLMEDase. Unless the
Director orders otherwise, all oral arguments will be heard in Boise, Idaho.

MOV 12 1939




CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with
the Director in connection with the recommended order shall be served on all other parties
to these proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written
briefs, oral argument or response to briefs, whichever is later, unless waived by the parties
or for good cause shown. The agency may remand the matter for further evidentiary
hearings if further factual development of the record is necessary before issuing a final
order. The department will serve a copy of the final order on all parties of record.

APPEAL OF FINAL ORDER TO DISTRICT COURT

A party aggrieved by a final order of the Director is entitled to judicial review in
compliance with sections 67-5271 through 67-5279, Idaho Code.

Sincerely,

L. GLEN SAXTON, Chief

Water Allocation Bureau

Enclosure

C: Allen Merritt, Southern Region

MICROFILMED
NOV 12 1993



RECEIVED
MAR 3 0 1993

N Department of Weler Resources

S s -

éb f]e.d[/}cif V‘?L%/re 677/“ ot M"q?ﬁé‘w gle, Sl & 5
I C’;‘f: %/Z .

| State. & Lda Lo

j//f Fhe. MaTlerv = Apilicatioe
G Taciser Mo, 297

(Fbjectivn Jo AFF/ davit
. oF Eickard £ Vaud v K
‘7.:;“‘{? I 7&? i - F/d or 15 /{?ﬂ 57 Jr.

. f(é;a Sort ._5%;',,\ fh" ﬁi‘;;':_

L TR dairy s Cf@ﬂa’g"ﬁﬁf ) //Q?Gf(‘cz fr ; cers Fhout X7 Y
el §  pers o Frowm  Geed f'm_j Cor. flanms ‘Vz\jf’ 7 rpd
vy ng -

2 72( < C—/?S/ c'f"")c e vtdfe" I /wefv C”% Eic;#?c{ To Thi's
e f‘f”}/ ~Fhef f ﬂ;'(z < c;“’(;g [ Nobard  JFse [+ e Fhe
Ihside. ch',/: The. o f 4 f 71 M‘/CHO‘#I‘EMED'

2 7/8& . e e ;J PEET a,é’“)L/hc?- A ¢ H[QV”‘I 2(@399 ¢f /ci 5(3“
F 7C !;—(\glfi@d b v Th T P X |
(b :L_be’,‘ & 30;’* K < f L AED €T 9{’4 ﬂ'&/‘fm errfs/@/r/ S
737%; hefl r"r”“:% % Q= Dersis (L’.’;F?éf/’ éﬁér:z f
J- The, e Id  Fhat The c‘.fg-c;'ﬂy' ) s Sfr“f?«d.;m_j s

|



Lo’ e < Foo wn Flas ﬁggq,ig;-‘_) s g)vf: Lelar S e (el &g
=Y .J(ng,;”j for C‘ét@‘}‘ﬁgt G T T iy

e The Seair ¥ J s hdedun shewin YR foc)af |
S tewand c;ﬁ(,j’_g oF There @ xi S“ﬁhf waler.

e

3

AN A LA

i
i
I
v
i
li

H

'

i
il
it
I

MICROFILMED
N0V 12 1999

|
i



RECEIVED

Craig D. Hobdey RECEIVED MAR 2 4 1999

HOBDEY & HOBDEY M

Attorneys at Law AR 29 1999 Dapartment of Waiar Resources

125 5th Avenue West Department of

P.0. Box 176 M-mumm

Gooding, ldaho 83330-0176 RECEIVED

208-934-4429

Attorneys for Protestants. MAR 3 0 1993
Depariment of Water Resources

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297

OBJECTION TO AFFIDAVIT
OF RICHARD B. VANDYK

F. F. and G. C. GUNNING,
Applicants,

CITY OF WENDELL, WENDELL
RECREATION DISTRICT, JOHN &
VERLA HALL, NOEL BRIGGS, and
FRANK ROST, JR.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
PROTESTANTS . ;
)

COMES NOW, the City of Wendell, Idaho by and through their attorney
of record, Craig D. Hobdey, and hereby cbjects to the affidavit of
Richard B. VanDyk, upon the following grounds:

1. Neither the prior evidence, or the affidavit indicate whether
or not there is a mortgage or prior lien holder on the VanDyk property.
If there is such a mortgage or lien holder those rights would be
superior to any rights purchased by Gunning as a third party. Therefore
it is not at all clear whether or not VanDyks have the authority
to sell the water as a unencumbered property.

2. Paragraph three of Mr. VanDyke affidavit indicates that
.2 cfs shall be transferred from each of three separate water rights.
However the paragraph is contradictory when it indicates that only
a total of .2 cfs is being transferred. Therefore the affidavit

MICROFILMED



is again contradictory.

3. Gunnings failed to meet their burden at the hearing held on
December 10, 1998 and therefore the application for transfer should
be denied without further evidence, either ex-parte or otherwise.

4. ‘The facts, shown at the hearing of December 10, 1998 indicate
that Gunnings are using more than their allotted water at this time
or in the alternative that the Gunnings already have sufficient water
for their dairy. 1In any event, they have not shown that they need
the water or will apply the same to beneficial use.

DATED THIS 2% day of March, 1999.

Craig D. Mobdey A

CERTIFICATE OF SERVICE

I hereby certify that on the ,2 ? day of March, 199%9 1 served
a true and correct copy of the foregoing OBJECTION TO AFFIDAVIT OF

RICHARD B. VANDYK by the method indicated below, and addressed to
the following:

Patrick D. Brown X U.S. Mail

Parker Warr and Brown Hand Delivered
812 Shoshone St. E. Overnight Mail
Twin Falls, ID 83301 Telecopy (FAX)

Dale Bitterli

President Wendell Rec Dist
P.O. Box 217

Wendell ID 83355

John and Verla Hall
1988 E 2800 S
Wendell ID 83355

Frank Rost Jr.

604 6th Ave. E. _ (
wWendell, ID 83355 //”42%7 %// _

Noel Brigygs Crarqg D. Mobdey 4

2050 E 3000 S
Wwendell 1D 83355

OBJECTTION TO AFFIDAVIT OF RICHARD B. VANDYK  -2-
MICROFILMED

NOV 1 2 1999




MEMORANDUM

To: Transfer File No. 5197

From: L. Glen Saxion '4/74'

RE: TELEPHONE CONVERSATION
Date: March 29, 1999

On this date, | called Craig Hobdey in order to clarify whether his Objection to
Affidavit of Richard B. Van Dyk received on March 29, 1999 intended to request a hearing
in connection with the affidavit. He stated that he did not intend to request a hearing but
wanted his objection considered as a part of the record. | advised him that my March 15,
1999 letter advised that any response to the affidavit would also become a part of the
record.

MICROFILMED
MoV 12 1999



State of Idano

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

KARL J. DREHER

March 15, 1999 DIRECTOR

RE: APPLICATION FOR TRANSFER NO. 5197 IN THE NAME OF F.F GUNNING AND
G.C. GUNNING

Dear Interested Party:

On December 10, 1998, | conducted a water right hearing in Gooding, Idaho in
connection with the above referenced matter. Subsequent review of the record after the
hearing showed that the hearing record was not complete in that there was no evidence
to show that the water right sought for transfer was owned by the applicant.

In order to avoid an ex parte communication with any party to the matter, | asked
staff in our Twin Falls office who had originally assisted the applicant in the preparation of
the application to contact appropriate parties in order to seek information to show
ownership of the right sought for transfer. On March 12, 1999, the enclosed Affidavit of
Richard B. VanDyk was faxed to the department from the office of Robert E. Williams.

The purpose of this letter is to provide you a copy of the affidavit and to advise you
that | intend to include the affidavit as a part of the hearing record without further hearing
unless an objection and request for further hearing is received. Any response you file to
the affidavit within fourteen (14) days of the date of this letter will also become a part of the

hearing record.
Sincerely,

A IS

L. GLEN SAXTON
Hearing Officer

Encl: 1

c. IDWR - S. Region
MICROFILMED
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CERTIFICATE OF SERVICE

| DO HEREBY CERTIFY that on this /5S¢~ day of March, 1999, the above and
foregoing document was served upon the following by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

PATRICK D BROWN CRAIG D HOBDEY ESQ
PARKER WARR AND BROWN PO BOX 176
812 SHOSHONE ST E GOODING ID 83330
TWIN FALLS ID 83301

JOHN AND VERLA HALL
DALE BITTERLI 1988 E 2800 S
PRESIDENT WENDELL REC DIST WENDELL ID 83355
PO BOX 217
WENDELL ID 83355 FRANK ROST JR

604 6TH AVEE
NOEL BRIGGS WENDELL ID 83355

2050 E 3000 S
WENDELL ID 83355

@M Q)(//mb»mr( /

ULIE L. YARBROUGH
enior Secretary, Water Allocation Bureau

MICROFILMED
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RECEIVED

Craig D). Hobdey RECE!VED MAR 2‘; 1983
HBOBDEY & HOBDEY MAR)
Attorneys at Law . MAR 29 1990 Daparisan: of Winkar Razaumae,
125 5th Avenue West —
pP.0O. Box 176 Post-it* Fax Note 7671 |Oate lp';gg,,r
Gooding, Idaho £3330-0176 To From -
Z208-934-4422 Co./Dept. Ca.
Attorneys for Protestants. Frione § Phont #

Fax # Fax ¥

PEFORE THE DEPARTMENT OF WATER RESOQOURCES

OF THE
STATE OF IDAHRO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297

ORJECTION TO AFFIDAVIT
OF RICHARD B. VANDYK

)

)

J

)

}
¥, F. and G. C. GUNNING, }
)

Applicants, )

}

CITY OF WENDELL. WENDRELL )
RECREATION DISTRICT, JOHR & )
VERLA HALL, NOEL BRIGGS, and ¥
FRANE ROST, JR.. ]
}

PROTESTANTS. g

}

COMES NOW, the City of wendell, Idaho by and through thelr attorney
of vecord, Craig D. Hobdey, and hereby okJects to the affidavit of
Richard B. Vanbyk, upon the following grounds:

1. MNeither the prior evidence, or the affidavit indicate whether
or not there is a mortgage or prior lien holder on the VanDyk property.
If there is such a mortgage or lien holder those rights would be
sunerior to any rights purchased by Gunning as a third party. Therefore
it is not at all clear whether or not vanbyks have the authority
to sell the water as a unencumpered property.

2. Paragraph three of Mr. vanDyke affidavit indicates that
5 ofs shall be transferred from each of three separate water rights.

However the paragraph is contradictory when it indicates that only
a total of .2 cfs is being transferred. ThﬂfﬁﬁSFﬂjﬁEb affidavit

NGY 1 2 1999
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is again g¢ontradictory.

3. Gunningg failed to meet their burden at the hearing held on
December 10, 1998 and therefore the application for transfer should
be denied without Further evidence, either ex-parte or otharwise,

4. 'fhe facts, shown at the hearing of December 10, 1398 indicate
that Gunnings are using more than their allotted water at this time
or in the alternative that the Gunnings already have sufficient water
for their dairy. In any event, they have not shown that they need
rhe water or will apply the same to beneficial use.

DATED THIS 2% day of March, 1999.

Cr aéy%ﬁgéﬁé

CERTIFICATE OF SERVICE

I hereby certify that on the ;2 ? day of March, 1999 1§ served
a true and correct copy of the foregoing OBJECTION TO AFFIDAVIT OF
RICHARD B. VANDYK by the method indicated below, and addressed to

the following:

Patrick D. Brown x U,8. Mail

Parker Warr and Brown ) Hand Delivered
812 Shoshone S5t. E. overnight Mail
Twin Falls, ID 83301 Telecopy {(FAX)

Dale Bitterli

President Wendell Rec¢ Dist
P.O. Box 217

Wendell ID 83355

John and Verla Hall
1988 E 2800 =
Wwendell 1D 83355

Frank Rost Jr.
604 6th Ave. E.
wendell, ID 83355

y Dty

Noel Briggs I4

2050 E 30005

wendell ID 83355

OBJECTION TO AFFIDAVIT OF RICHARD B. VANDYR -2-
MICROFILMED

NOV 12 1999
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ATTORNEYS AT LAW
117 South Adams Street

P. O. Box 168

Jerome, Idaho $3338-01638

FREDERICKSEN, WILLIAMS & MESERVY

Bugeae D, Fredericksen Telephone: (208) 324-2303

Robert E. Williams 1T

James €. Meservy Talecopier: (208) 324-3135

P PN TELECOPIER COVER SHEET

o L AM SlACES FAX NO. & 7- 98 b0
oare B[ 12]99

Matter: . AFXC-_! AU T CFE £ 1 1A B 0.

Vawn [dlc

Prom: O Bugene D. Fredencksen m/li:)bsn E. Williams . 0 James C. Meservy
O original will follow by mail % @~ original will not follow by mail

WE'RE TRANSMIITING "ﬂ[ PAGES, INCLUDING THIS PAGE. IF YOU DON'T RECEIVE ALL PAGES, CALL {208)
324-2303 AND ASK FOR [/ FTHE DOCUMENTS ACCOMPANYING THIS TELBCOPY TRANSMISSION CONTAIN
INFORMATION WHICH IS CONFIDENTIAL AND/OR PRIVILEGED. THE INFORMATION IS INTENDED FOR THE USE OF
THE TIDIVIDUAL/ENTITY NAMED ABOVE. IF YOU ARE NOT THE INTENDED RECIPIENT, BE AWARE THAT ANY
DISCLOSURE, COPYING, DISTRIBUTION, OR USE OF THE CONTENTS OF THIS TELECOPIED INFORMATION 18 STRICTLY
PROHIBITED. IF YOU'VE RECEIVED THIS TELECOPY IN ERROR, PLEASE NOTIFY US BY TELEPHONE WITHOUT DELAY.

MICROFILMED
OV 1 2 1999
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AFFIDAVIT OF RICHARD B. VANDYK

STATE OF IDAHO )
58
County of Jerome  }

Richard B, VanDyk, being first duly sworn upon oath, deposes and says:

1, My name is Richard B. VanDyk. I make this affidavit of my own personal
knowledge and belief.

2, That my wife, Tammy D. VanDyk and I own certain real property in Jerome
County, kdaho, which is more particularly described as the $1/2 NE1/4 and N1/2 SE1/4 Section
21 and the NW1/4 SE1/4 and the SW1/4 of Section 22 .all within Township 07 South, Range 16
East of the Roise Meridian, Jerome County, fdaho. Among the water rights appurtenant to that
property are Water Right Nos. 36-07760, 36-02457, and a portion of the Right 36-08063A.

3. 1 agree to sell the following portions of those water rights to Gunnings in order to
allow Gunnings to transfer water for commercial and stockwater purposes to the Hillcrest Dairy;

36-02457 - amount being sold 2

36-07760B - amount being sold 2

")
2

36-08063F - amount being sold
Total combined amount of all rights

0 cfs
The portion of the three rights being sold w0 Gunnings is more particularly set forth in the
application for transfer of water right filed with the Idaho Department of Water Resources as

Transfer No. 5197.
4, If and when IDWR approves Transfer No. 5197 and Gunnings are satisfied with

any conditions placed on such approval, then I agree {0 nod irrigate with water from the three

rights identified in the preceding paragraphs on 14 acres of ground in Section 22 which are

NOV 1 2 199
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currently being irrigated solely with those rights. The 14 acyes on which I o longer utilize water
under the above rights are located and identified as the pivot corners in the attached Exhibit “A."
Only 14 acres of the three pivol comers identified in Exhibit “A” will no longer be utilized.
FURTHER YOUR AFFIANT SAYETH NAﬁGHT.

Diated this _LQ_ day of March, 1999,

R 0% L )

RICHARD B. VANDYK

SUBSCRIBED AND SWORN to before me this [ /day of March, 1999. /,, S

A7

“Ne Pnbhc for Idaht}
ge's?glg at: Soap< T of

Comm. Expires: 2 /5» /@

MICROFILMED
NOV 1 2 199
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State of Idano

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

March 2, 1999

KARL J. DREHER
DIRECTOR

John Rosholt

ROSHOLT, ROBERTSON & TUCKER
P.O. Box 1906

142 3rd Ave N.

Twin Falls, ID 83303-1906

RE: PROPOSED MITIGATION - TRANSFER NO. 5197 IN THE NAME OF F.F.
GUNNING AND G.C. GUNNING

Dear Mr. Rosholt:

On Aprit 3, 1997, F.F. Gunning and G.C. Gunning (“applicant”) filed Application for
Transfer No. 5197 with the Department seeking to change the point of diversion, place of
use, period of use and nature of use of parts of three water rights (36-02457, 36-07760 and
36-08063A) . The change in nature of use is from irrigation use to stockwater and
commercial uses to be used in connection with an existing dairy known as Hillcrest Dairy,
located in the E1/2NE1/4 Section 34, T7S, R15E, B.M. The proposed change in point of
diversion is from Section 21, T7S, R16E, B.M. in Jerome County to a location
approximately six miles west in Section 34, T7S, R15E, B.M. in Gooding County.

In order to insure that there is no injury to other water rights or eniargement in use,
the applicant has offered to retain ownership of the 80 shares of North Side Canal
Company water which are appurtenant to the dairy site to be used for recharge or
mitigation as determined appropriate by the department.

The purpose of this letter is to advise you of the offer and to implement Norman
Young's assurance to you that the department would advise you when canal company
shares in companies you represent are offered as mitigation. Please advise me soon of
any concerns you have about the offered mitigation.

Sincerely,

= U

L. GLEN SAXTON, P.E.
Chief, Water Allocation Bureau MICROFILMED

¢ IDWR - 8. Region NGV 1 2 1999
Norman C. Young -



MATLING LIST FOR T# 5197
(36~02457B, 36-07760B, 36-08063F)

Applicants:

F F GUNNING &

G C GUNNING

PO BOX 821
WENDELL ID 83355

Legal Counsel for Applicants:

PATRICK D BROWN ESQ
PARKER WARR & BROWN
812 SHOSHONE STREET EAST
TWIN FALLS ID 83301

Protestants:

GWEN ROST MAYOR
CITY OF WENDELL
PO BOX 208

WENDELL ID 83355

Attorney for City of Wendell:

CRAIG D HOBDEY ESQ
PO BOX 176
GOODING ID 83330

DALE BITTERLI PRESIDENT
WENDELL RECREATION DISTRICT
PO BOX 217

WENDELL ID 83355

JOHN & VERLA HALL
1988 E 2800 S
WENDELL ID 83355

NOEL BRIGGS
2050 E 3000 S
WENDELL ID 83355

FRANK ROST JR
604 6TH AVE EAST
WENDELL ID 83355



State of Idawnv

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL I. DREHER
DIRECTOR

December 31, 1998

RE: HEARING RECORD - PROTESTED APPLICATION FOR TRANSFER NO. 5197
IN THE NAME OF F.F. GUNNING AND G.C. GUNNING

Dear Full Party:

On December 10, 1998, | conducted a hearing in connection with the above
referenced application. While reviewing the record, | determined that the tape
recording of the hearing is of inferior quality and likely will not be sufficient for a court to
review the department’s order in this matter if any of the parties seek review of the
order. We have had the tape reviewed by a technical firm in Boise who advises that the
most of the information on the tape can not be salvaged. Either the tape was of poor
quality or the tape recorder did not function properly.

The purpose of this letter is to advise each full party who appeared at the
hearing that | plan to issue a recommended order based on my notes taken at the
hearing, the exhibits in evidence and my understanding of the matter. Since the
Administrative Procedures Act and the department’s Rules of Procedure, however,
provide that the parties are entitled to a complete hearing record, upon receipt of a
petition for reconsideration filed in connection with the recommended order requesting
a rehearing, | will grant a rehearing.

Sincerely,

A NS

L. GLEN SAXTON
Hearing Officer

C: Allen Merritt




CERTIFICATE

| DO HEREBY CERTIFY that on this </ =< day of December, 1998, the above and
foregoing document was served upon the following by placing a copy of the same in the

ERVICE

United States Mail, postage prepaid and properly addressed to the following:

F F GUNNING

G C GUNNING

5104 W COVE ST
BOISE ID 83703-1976

DALE BITTERLI

PRESIDENT WENDELL REC DIST
PO BOX 217

WENDELL ID 83355

NOEL BRIGGS
2050 E 3000 S
WENDELL ID 83355

LIE L. YARBROUEH

PATRICK D BROWN

PARKER WARR AND BROWN
812 SHOSHONE ST E

TWIN FALLS ID 83301

CRAIG D HOBDEY ESQ
PO BOX 176
GOODING ID 83330

JOHN AND VERLA HALL
1988 E 2800 S
WENDELL ID 83355

FRANK ROST JR
604 6TH AVE E
WENDELL ID 83355

<)

enior Secretary, Water Allocation Bureau

LETTER - Pg 2
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PARKER, WARR & BROWN, LLpr

ATTORNEYS AT LAW

PENELOPE PARKER 812 SHOSHONE STREET EAST
JEFFREY A WARR TwiN FALLS, IDAHO 8330t
PATRICK D, BROWN PHONE (208) 7358812

FACSIMILE (208) 7358820

December 7, 1998

Idaho Department of Water Resources
1341 Fillmore, Suite 200
Twin Falls, ID 83303-3380

RE: Gail Gunning, Transfer Application No. 5297
Our File No. 102-001

Dear Sir or Madam:

Enclosed for filing in the above-entitled application is a Notice of Service

of Discovery.
Sincerely,
PARKER, WARR & BROWN, LLP
By: ’7%(&u i /N Nllan
LeAnn McMillan, Legal Assistant
Alm
Encl.

DEC 08 1993 DEC [ 1
mwwum deﬂﬁ; ' " :
MICROFILMED
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RECEIVED

DEC 08 1998
BEFORE THE DEPARTMENT OF WATER RESOURCES
Depariment of Water Resources OF THE

Southem
Fegen STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 5297

NOTICE OF SERVICE
F.F. and G.C. GUNNING, OF DISCOVERY
Applicants,

CITY OF WENDELL, WENDELL REC-
REATION DISTRICT, JOHN & VERLA
HALL, NOEL BRIGGS, and FRANK
ROST, Jr.,

Protestants.

—— s Ve ot ot o gt gt ot i Sttt ot gt

NOTICE IS HEREBY GIVEN that APPLICANTS ANSWERS TO
PROTESTANT'S INTERROGATORIES AND REQUEST FOR PRODUCTION were
served upon CITY OF WENDELL by hand delivering a true and correct copy thereof to
Craig D. Hobdey, Esq., attorney of record, on the 4th day of December, 1998, at the
following address:

Craig D. Hobdey

Hobdey & Hobdey

125 57 Ave. W.
Gooding, ID 83330

M,CROF”-MED

Y9V 1 2 1999
NOTICE OF SERVICE OF DISCOVERY -1



NOTICE IS FURTHER GIVEN that the original document has been served upon
Craig D. Hobdey.
Dated this 7" day of December, 1998.
PARKER, WARR & BROWN, LLP

<

By:

Patri .':k‘ D. Brown —
Attorneys for Applicants
CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at
812 Shoshone St. East, Twin Falls, idaho 83301, and one of the attorneys for the
applicants in this matter, certifies that on the dray of December, 1998, he served a
true and correct copy of the foregoing document by the method indicated below, and

addressed to the following:

Gwen Rost, Mayor X U.S. Mail
City of Wendell __ Hand Delivered
P. O. Box 208. ___ Overnight Mail
Wendell, ID 83355 ___Telecopy (Fax)
Craig D. Hobdey, Esq. _i U.S. Mail
P.O.Box 176 _\_Hand Delivered
Gooding, ID 83330 _ Overmght Mail
___ Telecopy (Fax)
Dale Bitterli, President X U.s. Mail
Wendell Recreation District ___ Hand Delivered
P. 0. Box 217 . Overnlght Mail
Wendell, ID 83355 ___Telecopy (Fax)
John & Verla Hal X u.s. mail
1988 East 2800 South ___Hand Delivered
Wendell, ID 83355 ___ Overnight Mail

MiC Telecopy (Fax)
NOTICE OF SERVICE OF DISCOVERY -2 IOF’LMED

MOV 1 2 1g0g



Noel Briggs ; é U.S. Mail

2050 East 3000 South ____Hand Delivered

Wendell, ID 83355 ____Qvernight Mail
____Telecopy (Fax)

Frank Rost, Jr. 7 ; U.S. Mail

604 6™ Avenue East ____Hand Delivered

Wendell, ID 83355 __ Overnight Mail

Patrick D.\Bmwn\

M/CROF[LMED
NOTICE OF SERVICE OF DISCHSERY - A
9



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

RECEIVED
IN THE MATTER OF APPLICATION DEC 04 1398
FOR TRANSFER NO. 5297 Department of Waiee Roscurces
Southem Region

F.F. and G.C. GUNNING,
WITNESS AND EXHIBIT LIST

Applicants,

CITY OF WENDELL, WENDELL REC-
REATION DISTRICT, JOHN & VERLA
HALL, NOEL BRIGGS, and FRANK
ROST, Jr.,

Protestants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMES NOW Applicants F.F. Gunning and G.C. Gunning, by and through their
attorneys of record, the firm of Parker, Warr & Brown, and responds to the Notice of
Hearing filed Septmber 14, 1998, as follows:

1. List of Withesses:

1. Dr. Charles E. Brockway;

2. Pete Veenstra,;

3. Guy Callen;

4, Walter Stockham, Jr.;

5. Tom Webb;

6. Gail Gunning;

7. Louis Bettencourt or another person who is involved in the

operation of the dairy (Joe Brasil); M\CaoF\LMED

NOY | 7 1993
WITNESS AND EXHIBIT LIST - 1



8. The Protestants (or their agents who have filed protests);
9. Judy Daubner; and
10.  Robert Williams.

2. List of Exhibits:

1. Statement of Peter Veenstra dated October 20, 1995;
2. Affidavit of Guy Callen dated December 30, 1995;

3. Affidavit of Walter Stockham, Jr., dated June 18, 1991;
4, Statement of Tom Webb dated November 16, 1997;

5. CAFO Siting permit dated October 20, 1993;

6. Statement of G.C. Gunning dated November 19, 1997;
7. Photographs of Dairy sites and High School area;

8. Copy of USGS Map of Area;

9. Water Right Claims, Well Reports of wells of concern to
protestants;

10.  Dr. Brockway's analysis of water requirements and analysis
of effect of transfer and well interference;

11.  36-10815 Order of Partial Decree;
12.  36-15511 Order of Partial Decree;
13.  Chronology of use of site, with cattle numbers;

14. IDWR files on the rights being transferred and 36-10815 and
36-15511;

15. Judicial Decisions by Judges Hart (Granata), Meehl and
Cushman on Gooding County Ordinances —

a. 62
b. 60
C. 57
d. 50
e. 25 MICROFILMED

WITNESS AND EXHIBIT LIST - 2 NOY 1 2 1999



16.
17.

18.

36-02457 Partial Decres;
36-07760 Partial Decree; and

Water License for 36-08063A.

Dated this )r day of December, 1998.

PARKER, WARR & BROWN, LLP

By:

.Patrick D. Brown
Attorneys for Applicants

MICROFILMED
NOV 12 1999
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CERTIFICATE OF SERVICE
The undersigned, a resident attorney of the State of Idaho, with offices at
812 Shoshone St. East, Twin Falls, Idano 83301, and one of the attorneys for the
applicants in this matter, certifies that on the iﬁay of December, 1998, he served a
true and correct copy of the foregoing document by the method indicated below, and

addressed to the following:

Gwen Rost, Mayor >£., U.S. Mail
City of Wendell ____Hand Delivered
P. O. Box 208. ____Overnight Mail
Wendell, ID 83355 ___ Telecopy (Fax)
Craig D. Hobdey, Esq. U.S. Mail
P. O.Box 176 ‘Hand Delivered
Gooding, ID 83330 ___ Overnight Malil
___Telecopy (Fax)
Dale Bitterli, President U.S. Mail
Wendell Recreation District ____Hand Delivered
P. O.Box 217 ____Overnight Malil
Wendell, ID 83355 ___ Telecopy (Fax)
John & Verla Hall —>2. U.S. Mail
1988 East 2800 South ____Hand Delivered
Wendell, ID 83355 _____QOvernight Mail
____Telecopy (Fax)
Noel Briggs U.S. Mail
2050 East 3000 South " _™Hand Delivered
Wendell, ID 83355 ____ Overnight Mail
____ Telecopy (Fax)
Frank Rost, Jr. ' U.S. Malil
604 6" Avenue East ___Hand Delivered
Wendell, ID 83355 ____Overnight Mail
___Telecopy (Fax)
%
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