BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS AND ) ORDER RESCINDING
PERMITS FOR THE DIVERSION AND USE ) SALMON ~ CLEARWATER.
OF SURFACE WATER AND GROUND . ) BASIN MORATORIUM AND
WATER IN THE SALMON RIVER AND ) WILDERNESS ,
CLEARWATER RIVER BASINS ) MORATORIUM

)

FINDINGS OF FACT

Salmon - Clearwater Basin Moratorium

1. On May 15, 1992, the Director of the Department of Water Resources (“Director”

or “Department”) issied a Moratorium Order enjoining the processing of most applications to
appropriate surface water sources within the Salmon and Clearwater River Basins. On April 30,
1993, the Director isswed an Amended Moratorium Order (“Salmon — Clearwater Order”), again
enjoining the processing of most applications to approptiate water. :

2. ‘The Salmon — Clearwater Qrder stated:

This moratorium shall be in effect on and after the date it is entered until withdrawn or
- modified by further order of the Director. A future decision to confinue or rescind the
moratorium will consider all efforts being made within the region toward the recovery of the

. -salmon. ..

3. Since the issuance of the Salmon — Cleafwatcr Order, significant efforts have been
undertaken in the Salmon River and Clearwater River Basins for the recovery of salmon. Thesc

activities include:

Protection of instream flows in streams and rivers to benefit anadromous fish
habitat; ‘ '

. A process for re-establishment of flows in dewatered anadromous fish streams
by delivery of rented or acquired water rights to the dewatered reaches;

» Screening and control of irrigation diversions;
« Consolidation of irrigation diversions;
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« Riparian habitat improvement projecis; and

. Administration of water rights following creation of the Upper Salmon River
Water District {creation anticipated at the end of 2005).

Wilderness Moratorinm

4, Om October 26, 1999, the Director issued a Moratorium Order (*Wilderness - |
Order”) énjoining further processing and development of pending applications and permits for
the diversion and use of surface and ground water in and tributary to the Selway-Bittérroot * -
Wilderess Area, the Gospel-Hump Wilderness Area, and the Frank Church River of No Refwn

Wilderness Area,

5. The Director issued the Wilderness Order in response to an Jdaho Supreme Court
decision titled United States v. City of Challis, 133 Idaho 525, 988 P.2d 1199 (1999). The City

of Challis decision affirned a 1997 Snake River Basin Adjudication (SRBA) District Court
decision that the United States is entitled to reserved water rights to all unappropriated water
and the Frank Church River of No Return . .

within the Selway-Bitterroot, the Gospel-Hump, s
Wilderness areas. The Director determined the recognition of the federal reserved water rights to

inclirde all unappropriated water within and upstream of the wilderness areas. -

w26 The Wilden:{éss Order affected all water-pemité amji applicaﬁons for permlt for -
which proof of beneficial use had not been filed with the Department in the Salmon River Basin .

upstreamn from the location where the Salmon River leaves the Gospel—ﬂump_Wildemess_ A_r'e;la in
Section 3, Township 24 North, Range 4 East, Boise Meridian, and in the Clearwater River Basin
upstream from the location where the Selway River leaves the Selway-Bitterroot Wilderness in’

Section 7, Township 31 North, Range 10 East, Boise Meridian.
7. "+ The Wilderness Order required all water permit holders to cease development
authorized by the permits. Some permit holders submitted proof of beneficial use forthe
beneficial use completed as of the date of the Wilderness Order. Other permit holders ceased
development, and the requirement for filing proof of beneficial use was stayed until the
Wilderness Order was amended o lifted to allow additional dévelopment.” -~
The Tdsho Supreme Court granted a petition for rehearing of the City of Challis -
o Supreme Court issued another decision titled
Tdaho 916, 12 P.3d 1260 (2000). The Court
Ctiy of Challis and held the Wilderness Actand
al reserved water rights for the Frank
the Gospel-Hump Wilderness Areas.

8.
decision, and, on October 27, 2000, the Idah
Potlatch Corp. v. United States of America, 134
reversed its previous decision in Unifed States v.
associated wilderness designations did not create feder
Church River of No Return, the Selway-Bitterroot, and
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Wild and Seenic Rivers

9. Tn the case of Potlatch Corp. and Hecla Mining v. United States, 134 Idaho 912,
12 P.3d 1256 (2000), the fdaho Supreme Court determined that federal designation of Wild and
Scenic Rivers in Idaho reserved water rights for the federal government to satisfy the intent of the
dési-gn'a’tidr’i;‘ The Idaho Supreme Court remanded the case to the SRBA District Court for
quantification of the reserved water rights for the Wild and Scenic Rivers. '

10, OnNovember 16, 2004, the SRBA District Court entered an Amended Order
Approying Stipulation and Entry of Partial Decrees in SRBA Case No. 39576 (Consolidated
Subcase No. 75-13316 Wild & Scenic Act Claims). The amended order and the associated
partial decrees define federal reserved water rights nos. 75-13316, 77-11941, 77-13844, 78-
11961, 81-10472, 8 1-10513, and 81-10625 in Wild and Scenic Rivers in the Salmon and -
Clearwater River basins. A stipulated agreement (hereafter referred fo as the “Wild & Scenic.
Agreement”) between the United States and parties to the original subcases prior to consolidation
forms the framework for the partial decrees issued by the SRBA District Court. The Wild &
Scenic Agreement and the partial decrees defining the federal reserved water rights set forth
subordination provisions urider which the federal reserved water rights are subordinate to other
existing and fiature water rights, describe limitations on appropriation and beneficial use under
existing and future water rights to which the federal reserved water rights are subordinate, and
provide specitic requirements for the administration of water rights within the Salmon and

Clearwater River basins.’

CONCLUSIONS OF LAW

1. In issuing the Salmon - Clearwater Order and the Wilderness Order, the Director
relied on Idaho Code § 42-1805(7). The subsection granis the Director the authority:

After notice, to suspend the issuance or further action on permiits or applications asnecessary
water rights or to enstire compliance with the provisions of chapter

to protect existing vested
r to prevent viclation of the minimum flow provisions of the state

2, title 42, 1daho Code,
water plan. - :

2. The Salmon - Clearwater Order was issued after the Director found and concluded
that further appropriations of surface water at the time would not be in the local public interest
and would not be consistent with conservation of the waters of the State of Idaho.

3. Enhancements to streamflows, other improvements to anadromous fish habitat,

the execution of the Wild & Scenic Rivers Agreement, and the determination of related federal
reserved water rights, have addressed the underlying hasis upon which the Amended Moratorium

Order was issued.

Order Rescinding Salmon ~ Clearwater Basin Moratorium and
Wilderness Area Moratorium — Page 3



water right appropriations by the Director’s Salmon — .
nded and processing of applicationsto
learwater River Basins can be allowed.

4. The prohibition of new
Clearwater Order dated April 30, 1993, can be rescl
appropriate surface water in the Salmon Riverand C

= 5 . The Wilderness Order was issued following the initial Idaho Supreme Court
decision of United States v. City of Challis, 133 Idaho 525,988 P.2d 1199 (1 999). Based on the”
Court’s decision, the Director determined there was no additional water available for -
approptiation. Upon reconsideration, the subsequent Tdsho Supreme Court decisio, Potlatch

Corp. v. United States of America, 134 Idsho 916, 12 P.3d 1260 (2000), determined that the
wilderness designations did not reserve water rights for the wilderness. As aresult of the latest
Supreme Court decision in Porlateh, the Wild and Scenic Rivers Agreement, and related federal
reserved water rights, there is additional water available for appropriation within the limitations”
described by the Wild & Scenic Agreement and the partial decrees for related federal reserved,
Wateﬁ"rightsf- Do - . : L '
ight appropriations and development authorized by
permits to appropriate water by the Director’s Wilderness Order dated October 26,1999, ‘can be
rescinded and processing of applications to appropriate water and continued development
authorized under existing permits to appropriate water can be allowed. '

6. The prohibition of new water T

YR Permit holders who were prohibited from completing application of water for the
beneficial use authorized under existing permils are entitled to additional time to complete
application of water for beneficial use. For each permit, the additional time granted for
completing development should be equal to the mamber of days from the date the Wilderness
Order was issued to the date proofof beneficial use was originally due under the permit. The

 to this order establishing the additional time to

Department should issue an order subsequent
camplete development delayed by the Wilderness Order and specifying the revised date for filing

proof of beneficial use for each permit.

ORDER .

1T IS HEREBY ORDERED that the Amended Moratorium Order, issued on April 30,
1993, prohibiting appropriaﬁons of surface water in the Salmon and Clearwater River Basins, is

RESCINDED.
wm Order, issued on Ob’cober 26, 1999, .

prohibiting appropriations of surface and ground water and development of permits for the use of
sarface water or ground water in and tributary to the Selway-Bitterroot Wilderness Area, the
ke Church River of No Return Wilderness Areas, is - -

IT IS FURTHER ORDERED that the Morafori

Gospel-Hump Wilderness Area, and the Fra
RESCINDED.

TT IS FURTHER ORDERED that permit holders who were prohibited from completing
ts by the Moratorium Order issued on

beneficial use of water authorized under existing permm
October 26, 1999, are granted additional time for completing the beneficial use authorized. For
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each permit, the additional time granted for completing development shall be equal to the
Order was issued to the date proof of beneficial use

rmmber of days from the date the Wildemess
hall issue an order subsequent to this order

was originally due for the permit. The Department s
allowing additional time for completion of beneficial use delayed by the Wilderness Order and

specifying a date for filing proof of beneficial use for each permit.

IT IS FURTHER ORDERED that appropriations of ground water and surface water
within the Salmen River Basin may resume subject to the requirements of the Wild and Scenic
d in accordance with that stipulated

Agreement and the federal reserved water rights decree
agreement. .
.- ITIS FURTHER ORDERED that Department staff shall process new applications to

appropriate water generally in the chronological order of the receipt of the applications. _
Department staff shall also process a reasonable number of applications per month considering

all other duties assigned to Department staff.

W
Dated this q«t " day of November, 2005.

p

KARL . g&E}‘ﬁEﬁ

Director
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EXPLANATORY INFORMATION
TO ACCOMPANY A
FINAL ORDER

(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 740.02)

The accompanying order is a "Final Order” issued by the department pursuaﬁt to section

67-5246, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service daté of this order as shown on the certificate of service. Note: The petition must
be received by the Department within this fourteen (14) day period. The department will act
on a petition for reconsideration within twenty-one (21) days of its receipt, or the petltlon W111 be
considered denied by operation of law. See section 67-5246(4), Idaho Code. © = -

REQUEST FOR HEARING

Unless the right to a hearing before the director or the water resource board is otherwise
provided by statute, any person who is aggrieved by the action of the director, and who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action. The person shall file with the director, within fifteen
(15) days after receipt of written notice of the action issued by the director, or receipt of actual
notice, a written petition stating thé grounds for contesting the action by the director and
* requesting a hearing. See section 42-1701A(3), Idaho Code. Note: The request must be
received by the Department within this fifteen (15) day period.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order 6r orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to district court by filing a petition in the district

court of the county in which:

1. A hearing was held,

1. The final agency action was taken,

~ The party seeking review of the order resides, or

The real property or personal property that was the subject of the agency action is

located.

i,
1v.
’

The eppeal must be filed within twenty-eight (28) days of: a) the service date of the final
order, b) an order denying petition for reconsideration, or c) the failure within twenty~one (21)
days to grant or deny a petition for reconsideration, whichever is later. See section 67-5273,
Idaho Code. The filing of an appeal fo district court does not in itself stay the effecﬁveness ot

enforcement of the order under appeal.



