17 2063

Complete the following map by showing land and point of diversion as proposed by this amendment. Show
40 acre subdivisions, sections, townships, ranges, and ditches.
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Scale: 2 inches equal 1 mile

That no one will be injured by such change, and that such change will be made at permit holder's own

risk.
Signed at Malad City, Idaho , this __2nd day of March o L
g L
ACTION OF STATE RECLAMATION ENGINEER
o M BRI BNy Siregtry — StateosResiemetionsingineer of the Stafe of Idaho,
Dept. of Water Administration
hereby _ APPROVE the above application for amendment for Permit No. 17-2063.

Witness my hand this

_%;h___day of
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Stevens Water Level Recorder — Type F
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Figure 2. Area of influence of Harris well.
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Probable draw down curve for Harris well.
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Map showing location of Harris well, Neal Meadow and

ground water contours.
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o Page: 4 £
R PEHMIT AND LICE¥NSED RIGHTS ON Rasin 17 (subterranean) C0., IDAHO m
_ ; “ 39 nevised Wwater Dist. No. .
: = . st
MUNE f LY ! i o oy [}
LICENSE IT| NAME : AMT. 'Date of m,u.,wvs.m _.Wwo“_.bﬁ mh. cww.mwuuﬂn PLACE OF USE, REMARKS, ETC. |
; m > ? FATF or Priority :Subdiv, ‘Sec.: Twpjyige. _
| “Trans. s &k | on : N1/2 <1/2. SESE. Sec, 25: Twp. 165, Rge. 32E,B.M |
17-2042 | #1072 | Anderson, Vickor . .. G ST TSRy o (0 9. 3SR . LORESE. ¢ J5 ¢ 108 L SSE L i
LM | . “ w | ; SENE, NESE, Sec. 8; S1/2NW1/4, N1/25Wl/4, SESW, |
 117-2043 &.mnonwmn. Arthur A. i {1.65 } 2- 2-1959 | SWNW 9 | 16S; 32E! Sec, 9; Twp. 16S, Rge, 32E,B.M, |
J | . ” L | N1/2SEL/4, SWSE, Sec, 9; SWl/4, Bec. 10; NWNE,
17-2044) Eliason, Chester 3.0 5= 11~ 1959 NWSE 9 | 145! 32E| N1/2NW1/4, Sec. 15;: Twp. 143, Rge. 32E,B.M. _
“ s :  N1/2Nwl/4, S1/2NW1/l4, Sec. 26; E1/2NEL/4, Sec. 22 |
17-2047 Kress, Arthur (1538 g oa. 3did NENE 27 | 13s | 31E}| Twp. 135S, Rge. 31E,B.M, .
: ) i
= 17-2048] Pritchett, Forrest : Qs3 7- 27~ 1961 SWSE 25 | 118 | 32E| Stockwatering ;
i O T SUNE. SENW, NESW, NWSE, Sec. 25; Twp. 145, Rge. i
17-2052] willie, Wells G. # 2,0 | 4- 18- 1966 SENW 25 | 145 | 32E[ 32F B.M. i
. Rt ffon Anr ‘ SESY. Sec, 24: NENW, Sec. 25; Twp. 145, Rge. i
17-20541 Eliason, Chester and mOﬂm.. 3.0 7- 27- 1966 NESE 9 14S| 32E| 32FE B .M,
/ S \r PR Sy “..\\
17-2055f Hill, William M. ‘ 10.0 7- 12- 1966 NENE 16 | 155] 32F| NE1/4, NW1/4, N1/4SW1/4, N1/2SE1/4, SESE, Sec. 36
. Tun. 158, Rge., 37F B.M.
\ “.ﬂ.\.ﬁa\.‘ﬁ PR R X n -
17-2056| Steed, Carl s 1.2 8- 8- 1966 NESW 26 | 16s| 32r[ Swi/&, Sec. 26; Twp. 165, Rge. 3ZE,B.M. .
3 17-2058] Hurd, Clarence x.3 8- 24- 1966 SWNE. | 34 | 155! 32E[ SWNE, WWSE, Sec. 34; Twp. 155, Rge. 32E,B.M. {
A4 State of 1daho. = P L _
17-2059! Department of Highways L '0.044 9- 13-~ 1966 NESE 35 155; 30E| pomestic purposes P
A . Ak X P o nee
17-2060]\ Hickman, Warren E. ‘ : 4.4 in. 17 196R NWSE 27 16S| 32E| py/osw1/% SE1/4, Sec. 27: Twp. 16S, Rge. 32E,B.M f
\ ml\x.\x.- \u.\\_ i .i.ﬂ L .T_s.hw\ A ..,.,.‘\....q.ﬁ }
17-2061! Showell, Rollin Jess ¢} 0.8 12-" 9- 1966 NWNE 3 | 16| 32| muiww, Sec. 10; Twp. 165, Rge. 32E,B.M. {
) RN i J\i“ﬂ..ﬁr.b b\um\\ﬁ : m
172=20621 Smith, Wi R..y Jr. ; o 1.6 LHI\ 23- 1967 NESW 6 158! 33EVipqjoeutllh Sbe. R Tun. 158, Ree. I3E . B.M i
A Precnabalak - s aenig Loy wdrinead o 323 - 19 7] ‘ s ; ; ) m
. 17-2064] Smith., Joel A. e A o endinqg 4.6 mi,-rwi..;wwm_,_.,.. SENE 32 14s! 33El sE1/2NE1/4, Sec. 323 Twp. 145, Rge. 33E,B.M.
. / . hrv@whgur. : ooy ot 707772 N1/ONE1/h. Sec. 13;Twp. 165, Rge. 32E,B.M: NW1/4, 9
i 17-2065] Showell, Rollin Jess and Rolli 6.0 35 9- 1967 SWNW 7 | 16s| 33E[ NWSW, Sec. 7; SESW, Sec. 6; Twp. 16S, Rge. 33E. f
: = . : :
17=2066| Willie, William L. : 2.4 3- Huummwmq SWNE 31 | 14g! 33r| E1/2NE1/4, SWNE, Sec, 31: Twp. 14S, Rge. 33E,B.M
/ : ik ISR T efer)ra 3 SWNK{, W1/2SW1/4, Sec. 18; Twp. 16S, Rge. 33E,B.M
17-2067] Eliason, Dee : : 2,92 4= 27- 1967 Lot 2 | 18 | 16S; 33E
. ; i NESW 33 | 158| 32E| See permit
vulw:m.m_ Delmore Canal Company, Ltd. 24,0 7= 5= 1967 SENE 33.!_15sl 32E < ;

NENE 34 155 32E | =y




mwmru 5

- PERMIT AND LICENSED RIGHTS ON , __Basin 17 (subterranean) C0., IDAHO
-~ 19 Revised . , ‘Water Dist. No.
i ; LICENSE| PERMIT | NAME ﬁ,] AMT . mum.dmvow ﬂ.%w.u_bn W.Iusu..s.w of U.Hd_\m".uwom PLACE OF USE, REMARKS, ETC.
FpuaElg T O riority  iSubdiv, 'Sec.: atu*nmm.
S ﬁ . : . _ ! | gw1/4, SE1/4, Sec. 33 SW1/4, Sec. 43 Twp. 158,
tulqooo | Sweeten, C. H. & Sons, Imec. g - T N TR 8- 1968 | NESE . 5 ” 158  33E| gpge. 33E,B.M .
] m __ | Lot 4, Sec. 75 NENW, lot 1, Sec. ETH,E..!E..:
: 17-7001; Anderson, Ross, Jr. S, ” o T et e B 1968 SUNE | 13 16S | 32E| Rge. mum B.M., S1/2NF1/4, S1 mH\mzzumih .
) | ; m | 16S, Rge. 32E,B.M. _ ..
| ;
/ . = | E1/2NE1/4, Sec. 23; W1/2NWl/h, Sec. 24; Twp. 165
17-7002| Showell, Rollin 3.2 1 9. 15- 1968 SWNW 24 | 16S| 32E[ Rge. 32E,B.M.
— 1 | N1/2NE1/4, Sec. 21; NWl/4, NWSW, Sec. 22: SWSW,
7o 17-7003]| Neal, Merle L. 3.0 7- 31- 1968 NWNE 21 | 165 | 32E[ Sec, 15; Twp. 16S, Ree. 32E,B.M.
_\\ -
v
17-7004| Campbell, H. Sanford - 6.4 1- 21~ 1969 NESW 16 | 165| 30E{ NEL/4, SW1/h. Sec, 163 Twp. 16S, Rge. 30E,B.M.
\ 3 g 2 . .% :
17=70651 Grant Construetion Company i wa) 9~ 11~ 1969 NENE 8 | 155| 30E| Industrial use
: 3
17-700 rris, C. E. - 3.0 10- 6~ 1969 NENW 11 | 16! 328 NW1/4, Sec, 11; Twp. 165, Rge. 32E,B.M.
3 Smbhlk &L@&i\\ A1l of Sec. 7: NWl/4, SWi/4, Sec. '8; N1/2NW1/4,
17-7007] rteBaklE—COnpany 8.0 8- 19~ 1970 SWSE 7 1 158] 33E] gec, 173 N1/2NE1/4, N1/2NW1/4, Sec. 18 Ty * 2

154, Rge, 33E,B.M,

g S1/2sul/4, Sec. 28; S1/25E1/4, Sec. 295 NE1/4,
17-7008| Nelson, George L. and/or Murrell A. . 9.0 9- 15- 1970 SWSE 29 | 14s| 30E[ g1/ _ oeo1JL. SE1/4. Sec, 32: All of Sec.

| 33; Twp. 145, Rge, 30E,B.M, NW1/4, Sec. 43
N1/2NE1/4, SENE, NENW, Sec. 5; Twp. 155, Rge. 30E

United States Dept. of Interior SESE, Sec. 21; SWSW, Sec. 223 SWSW, Y AT
17.700d] Bureau of Land Management e~ gvff7.25 | 11- 18 1970 waNE_ | 27 | 15s| 30E| wunu, Sec. 26; SWNE, Sec. 27; NENE, Sec. 28:
; { : Twp, 155, Rge, 30E.B.M.
/ SW cor S1/2NWl/kh . Sec. 5; SENE, Sec. 6: Twp. 168,
17-7010! Apnderson, Victor 2l d 11- 24~ 1970 of Lot 4|-5 | 16S{ 30E| Rge. 30E,B.M.
TRANSFERS : : |
Transfer No, 971 ; ; A :  Eia s i  w1/2w1/2, Sec, 43 E1/2, Sec. 5: Twp. 158, Rge. !
n, Colen H. : . 5.86 | 4- 28- 1953 NWNW 4 | 15s! 33E| 33E,B.M, .

Transfer No. 1072 % ; 1

= Crosby, Glenn A. : 13, 4% 10— 29- 1958 NESE se-t 16gl 32El SE1/4, E1/2E1/28Wl/4, Sec, 23: Twp. 165, Rge. 32E
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State of Idaho

Department of Water Resources

WATER RIGHT LICENSE

License of Water Right No. _33477/17-2063  Priority _ Feb. 20, 1967 Amount _3.56 cfs

THIS IS TO CERTIFY, that HARVEY J. HARRIS
of Stone, Idaho

, has complied with the terms and conditions of Permit

No. _33477/17-2063 issued pursuant to Application for Permit dated February 20, 1967

and has submitted proof to the Department of Water Resources on February 22, 1971

that he has applied water to a beneficial use; an examination by the Department indicates that the works have a

capacity for the diversion of 4,80 cfs of water from ___a _ground water source

»

tributary to . and that the permit holder has applied to a beneficial use and

established a right to use water as follows;

Beneficial Use :"’Peﬁé“ of Use Rate of Diversion Amnual Volume
Irrigation  from

from

ofsand 623 acre feet or
3.5 af per acre

from.#

Subject, howeve_r-: 3.56 cis of wate} Qe nai;ve

any one time, and

xx ?

/50 dwerted and to Wﬁmh such right is entitled and aﬂquﬁ xs‘for the purpose

that the amount

aforementloned and is }nmted to the amount which can actually be beneficially used and shaﬁ not exceed

623 . Gre feet per- year sa:d waters tq "be dlverted within the  NWISW2 z, Of Sec, I ’;".4,
" Twp. IGS Rge. 328, B.M.

in the County of Oneida

Totals

57

39

22

60

Total number of acres irrigated _178

A measuring device of a type approved by the Department shall be permanently
installed and maintained as part of the diverting works.

NOTE: Modifications to or variance from this license must be made within the limits of Section 42-222, Idaho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.

The right to the use of the water hereby confirmed is restricted and appurtenant to the lands or place of use
herein described, as provided by the laws of Idaho.

Witness the seal and signature of the Director, affixed at Boise, Idaho, this 19th day of
December ,19 75




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 17-2063

IN THE NAME OF HARVEY J. HARRIS

)
) MEMORANDUM DECISION
g AND ORDER

On February 20, 1967, Harvey J. Harris applied to the Department of
Water Resources (formerly the Department of Reclamation) for a permit to appro-
priate 3.82 cubic feet of water per second from a groundwater source by means of
a well and pump to be located within the NW4%SW%, Sec. 14, Twp. 165, Rge. 32E, B.M.,
Oneida County, to be used for the irrigation of 191 acres of land. The application
was reviewed by the Department and approved on February 23, 1967.

On December 30, 1968, Mr. Harris made application to the Department of
Water Resources for an extension of time in which to submit proof of beneficial use
of water. The Director approved the request and extended the time to February 23,
19771. On February 22, 1971, proof of beneficial use of water was submitted to the
Department. The land Tist on the permit was modified through an amendment, and on
April 8 and April 15, 1971, the notice of this appropriation was published in the
Idaho Enterprise, Malad, Idaho.

On April 20, 1971, a protest against the issuance of this license was
submitted by LeVell Neal. The required licensing exam was completed on August 3,
hi72, and a conference was held on January 22, 1974. No agreement was reached at
this conference and the matter was continued to a later date.

On April 8, 1974, a request to intervene was received from the Curlew
Irrigation Company.

A hearing in the matter was held on July 9, 1975, in Malad, Idaho. The
permittee, Harvey J. Harris, was present and represented by Kent W. Foster of Holden,
Holden, Kidwell, Hahn & Crapo of Idaho Falls, Idaho. The intervenor, Curlew Irriga-
tion Company, was represented by James Manning of Rancine, Huntley & Olson of Pocatello,
Idaho. The protestant, LeVell Neal, was present and represented by Herman J. McDevitt
of McDevitt and McDevitt, Pocatello, Idaho.

Testimony on behalf of all parties was received and documentary evidence
introduced. The Department took the matter under consideration, and after having

-reviewed all testimony and evidence offered for each of the parties and reviewing all
gfpertinent information in the Department's official records, the Director of the
E Department of Water Resources makes the following findings of fact, conclusions of law

o

and order.



NOTICE QF EXISTING
WATER PERMIT

Notice is hereby given that

Harvey J. Harrls, Stone, Idaho,
hes received an approved Permit
No, G-3347T7/17-2063 issued hy

the Idaho Departmnent of Water

Administration authorizing  the

diversion of 3.82 cubic feet per
second of water from a ground -
source. The priority to be estab- :

lished ynder this permit is Feb-

ruary 20, 1967, and the permit.

wag approved February 23, 1967.

Water is to be diverted by well_ ‘

and pump from a point within
the NWSW1 Sec. 14, T. 18S,

R. 32E, B.M., Oneida County, to

be used for irrigation purposes in
the NE%SE¥Y, Sec. 15; W-
SWi4, Sec. 14; NWYRNWY, NE-
A8WY, Sec, 23; SEYSEY, Sec.
22: T. 168, R, 32E, B.M.

Proof of the application of the
water to Leneficial use was sub-
mitted to the Departrment on Feb-
ruary 22, 1971, Any protests a-
gaingt the issuance of the license
for the above referenced permit
‘should be filed with the Idaho
Department of Water Adminis-
tration within ten (10) days of
the last date of pubiication of
this netice,

R. KEITH HIGGINSON, Director

Idaho Dept. of Water Administra-
tion

STATEHOUSE, Boise, Idaho

Fublished in the Idaho Enter-

prise, Malad City, Idaho, on April
8 and April 15, 1971.

Affidavit of Publication
State of Idaho t,

County of Oneidas, ss,

v

/ ;W‘l/ C&ﬁmein‘g first duly sworn on
h.£} oath, states: That #Zhe is . e
of the Idaho Enterprise, a newspaper of general eirculation
in Oneida County, Idaho published weekly at Malad, in
said county, that said newspaper has been published in
sald county uninterruptedly and continuously for over
seventy-cight consecuilve weeks, prior to the first publi-
cation of the annexed notice or advertisement:

That said Tdaho Enterprise was at all of the times of
publication of said notice a newapaper of general circu-
lation made up of at least four pages of at least five
eolumng each, printed from type matter or stereotyped
forms of at least seventeen and three fourths inches depth,
and said newspaper during all of the times of publication
aforesaid had more than 200 bonafide subscribers thereto
living within the county of Oneida in which said newspaper
was published at regular intervals not lesg frequently than
once a week.

That the annexed nhotice was published per clipping
attached in the regular and entire edition of szaid news-
paper and not in any supplement thereof for ... successive
weekly igsues thereof the date of the first publication be-

ing the 3/ day of ﬁ?/W 19/7./ . the date of
the last publication heing the /= 5/ day of . é{ﬂ,‘/

19. 2/

Subscmbed and SWornL to before me thls *:7 /./d'zyy of

Notary Pablie, resuhng at Malad Idaho

My Commission expires the . ... day of ... ... ... ,19.. ..

.......... lines tabulated at 20c per line $........

10¢ per line each subsequent insertion $/7( L0

4
TOTAL ... i it it .40

(Rates for legal notices are fixed by Idaho law)

17 2063



STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

APPLICATION FOR AMENDMENT

G-33477/17-2063

Permit No.
Comes now Harvey J. Harris of (address)
8tone, Idaho , and represents to the State Reclamation

Engineer of the State of daho:

That he is the owner and holder of Permit to Appropr:iafé' the Public Waters ‘of the State of Idaho

No G-33477/17-2063 — and requests that the permit and permit map be changed as follows:
1. Point of diversion:__ NW Va SW W, Sec. 14 Wp. 16 South,
R. 32 EaSt, B.M. Other points of diversion
2. Period and nature of use: (irrigation, domestic, steckwatering, industrial, etc.)
mo. - day mo. - day
For Irrigation purposes froh May lst to_October 1st i, dates incl.)
For purposes from to__ | {poth dates incl.)
For purposes from to (both dates incl.)
For purposes from‘ _ 1o (both dates ind.)
. 3. Place of use or land to be irrigated:
NEV: NW, SWYa SEVa
TWP. | RANGE 1 SEC. Foetva [Nwva [swin| seva | Nive [Nwva] swia | seva | meve [nwia [ swia | seve | neve [nwna ] swia [ seve TOTALS
16 5|32 EJ 15 _ 139 39
16 {32 E| 14 38 éz-]? %.92
16 5132 E| 23 35 B5 70
16 S{32 E| 22 |20 20
Total number of acres to be irrigated 98-

5/

17 2063
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e STATE OF IDAHO
OF 1D DEC 51 1963

ot t DEPARTMENT OF RECLAMATION

.7 APPLICATICN FOR EXTENSION OF TIME Department of Reclamation

State of Jdaho -

County of .=.Oneida ) Permit No, G-33477
Harvey J, Harris of Stone, Idaho 83280
{(name) {address)

State of Idaho , being first duly sworn, upon his oath deposes and says:

That he is the holder, or the duly authorized agent of the holder*, of Permit to Ap-
propriate the Public Waters of the State of Idaho No. G-33477 .

That under the terms and conditions of said permit, work thereunder was required
to be completed by Fe€bruary 23 , 19 69

That he has heretofore performed the following work described under said permit:
Drilled well and make partial application to beneficial use

Costing $ 7000.00
That he is unable to complete the remainder of the work within the required time

for the following reasons, to-wit:
Land levelling has been determined necessary before full

beneficial use can be made of the water

WHEREFORE, he asks that the State Reclamation Engineer extend the time for the

completion of obligations under said permit to  February 23 » 19_71 .
L N
(si
Subscribed and sworn to before me this 30th day of _Dedember , 19 689=
(notary public)
My commission expires 5/19/71 .
Date of receipt at office of Department of Reclamation
ACTION OF STATE RECLAMATION ENGINEER st
I, _R. XEITH HIGGINSON , State Reclamation Engineer of the State of Idaho,

hereby approve. the above application for extension of time for permit

G-33477 to February 2%, 1971.

Witness my hand this__ 254 day of _ January , 1969

iéte ié ion Engineer

" * If other than the bolder, Power of Attorney must be sup

Form 12



10.

11.

12,

13.

’ Q

APPLICATION FOR PERMIT
To Appropriate the Subterranean Waters of The State of Idaho

Application No. G- 41717
Permit No. G- 33477

Distriet No.
Name of Applicant: Harvey J, Harris
Postoffice address: Stone County: Onedda State: Idaho
Quantity of water claimed:
(a) Rate of withdrawal in cubic feet per second 3.92 or Idaho
Miners’ inches or gallons per minute

(b) Annual withdrawal in acre feet per annum
Source of water supply: Subterranean

Location of point of diversion or well is in the Ny 14 of the sy 14 of Section 14

Twp. 16 § ., Ree. 32 € » B.M., County of neida
Water is to be used for: irrigation
If for municipal, industrial or recreational purposes, give:
(a) Point of use of water is in the 14, of the 14, of Section , Twp.

Rge. , B.M.
(b) Waste water or sewage effluent is to be returned to

at a point in the 14 of the 14 of Section , Twp. , Rege.
Kind of works: pump, sprinklers and canals
Estimated cost of works: $ 12,000.90

{a) Isreservoir to be used? no

(b) Capacity of reservoir:

The time required for the completion of such work and complete application of the water to the proposed use is

years. o

If applicant is a corporation, give:
I. (a) Date and place of incorporation:

{b) Amount of capital stock: § {c) Amount paid in: §

(d) Names and addresses of directors:.

II. The financial resources of the applicant are (a) Cash on hand: §

{(b) Treasury stock: {c) Bonds to be issued:

{d) Other resources:
The land to be irrigated is described in the following tabulation:

Existing water rights and/or valid permits appurtenant to the lands to be irrigated are: nene

N 33477

v

, B.M.

(a) none {cubic feet per second, inches or gallons per minute) of the water herein applied for is to be sup-

plemental to the existing water rights,

{b) 190 (cubig feet pex aeeend, inches sy gallons pexmaipaxte) is for new lands.



Remarks:

BE IT KNOWN THAT The undersigned hereby makes application for permit to appropriate the public waters of the State of
Idaho as herein set forth. ‘
/s/ HARVEY J. HARRIS Applicant.
By Agent.
Date of first receipt at Department of Reclamation: February 20, 1967 8:00 AM,
Returned to applicant for correction:

Correction application received:

Approval of State Reclamation Engineer

The number of thisz permit is G— 33477
* Recorded in Book 117 Page 33477 Approved February 23, 1967

This is to certify that I have examined the within application for a permit to appropriate the public waters of the State of Idaho, and hereby approve
the same, subject to the following limitations and conditions:

Bond in the sum of § " to" be filed on or before

Work to begin on or before and to continue diligently and uninterruptedly to completion, unless
temporarily interrupted by circumstances over which the permit holder has no control.

One-fifth of the work above specified to be completed on or before February 23, 1968

The whole of said work fo be completed and beneficial use of water appropriated in accordance herewith, to be made and proofs offered on or
before i

February 23, 1969 /s/ R. KEITH MIGGINSON

Witness my hand this 23rd day of February, 1967, STATE RECLAMATION ENGINEER.

IN TESTIMONY WHEREOF, We, BON_SMMUELSON , Governor of the State of Idaho,
and EOSCN H, JSAL , Secretary of State of the State of Idaho, have caused this instrument
to be executed in the named of the State of Idaho, and caused the Great Seal of the State of Idaho to be hereunto affixed, this
—..-.23rd _day of _ February ,19.___ 67

Countersigned: STATE OF IDAHO
(SEAL) By /s/  DOM SAMUELSON
’ Governor
Br e/ EDSOM H. QEA|
Semtary of State
12,
1 1 1 1
Twp. | Range | Sec. NEY, NW4 SWli SEY . Totals
NE% NW%|SW4|SEY NE%|NW|SW%|SEY NE#% | NW%|SW#%[SE% NE%|NWi|SW%[SE%
145 32 E 15 L0 40
1h ho 3k 74
23 4o 40
22 37 37

Total number |of acres to be irrigateds

19

SHi: Ixtensioen of time to Februany 23, 1971.




& ‘ l
Form Ne. 3 _
Reprint 5M-6-60 Addreas all communications to:
_Harvey J, Harris o
POo._ 8Btone, Tdabo =
APPLICATION FOR PERMIT
TO APPROFPRIATE THE SUBTERRANEAN WATERR OF THE STATE OF IDAHO
Ap'plication No. G %/,]Z 7 E }[ﬁ!}rp/Er‘“;
Permit No. G 33477
~EB 20 leg7
Water District No — oo AA?
Jepartment of Reclamatior
1. Name of spplicant: . Harvey J, Harrla ‘ I
Post office address—_._Jbone — . . County Qnelda- - — _ State_Jagho . . .
2. Quantity of water claimed:._~3Z6-—minners inches ‘?LAZ?ZLW_
3. Source of water supply: ____ Subterranean B S ,____ o
4. Location of point of d_iversinn orwell fsinthe Wi 1 ofthe  SW % of Section . 14 |
]\vp.umg Rge.__ 32 _ B, BM., Comty of._ Qnaida.
5. Water is to be used for:_,_‘*migg_tj__r}n —
6. If for domestic, municipal, induétrial or recreational purposes give:
{a) Point of use of waterisinthe__.__ Y ofthe % of SBection s
T™wp_._—_ ___ ,RBRge.____ _____,BM.
(b) Waste water or sewage effluent is to be returned to.
at a point in the 15 of the %4 of Bection— . Twp , Ree - BM.
7. Kind of Works: —_ Pump, sprinklers & Canals
8. Estimated cost of works: §_12,000,00 i
9. (a) Is reservoir to be used? no —
(b) Capacity of reservoir: ___ .. —
10. The time required for the completion of such work and complete application of the water to the proposed use is
_2__3ZJ:8__—__years.
11. 71f applicant is a corporation, give:
I. (a) Date and place of incorperation: : .
(b) Amount of capital stock § {e¢) Amount paid in; $_
(d) Names and addresses of directors: _
K BLH /7 A



»
(Continued)
TI. The financial resources of the applicant are: (a) Cash on hand: §
(h) Treasury stock: — {c) Bonds to be issued; ... ~
(d) Other resources: S
12, The land to be irrigated is described in the following tabulation:
(Give irrigable acreage in cach Lo-vcre subdivision)
‘ ; | NE% NW SWY, SEY
Twp. Range | See. |._ . Totals
NEY |[NWl [SWY | SEY | NEY | NWi| SW | SEY | NEY [NWY | SWi4| SE4 [ NE%inl’ﬂ sw%{ SEH
_16 8p,.32. B As | || 1 140 _,! 40
16 So, 32 E. 14 40|'3 T . 7 .
16 So|, 32 E|, 25 B 40, 40
‘ . N
16 8o, 32 E g9 ' e S R S O I o B 1 A
i o B
i
S —— — R U IS [ _

13. Existing water rights and/or valid permits appurtenant to the lands to be irrigated are:_._.
U U & L ) 4 | - S - I .

(a) BORO_ . (Cubic feet per second, inches or gallons per minute) of the water herein applied for is
to be supplemental to the existing water rights,

(b) 180 in, (cubic feet per second, inches or gallons per minute) is for new lands.




Remarks:

BE IT KNOWN That the undersigned hereby makes application for permit to appropriate the public waters of

the State Of Idaho a8 heI eln set folth.
%_ﬂd‘ M— S—

Applicant

By , Agent

by




Approval of State Reclamation Engineer

The number of this permit is G 3347.? | P
33177 FEE 23 1567
117 Page Approved : _—

Recorded in Book

This i3 to certify that I have examined the within application for a permit to appropriate the public waters of the
State of Idaho, and hereby approve the same, subject to the following limitations and conditions:

Bond in the sum of § to be filed before
One-fifth of the work above specified to be completed on or before Febhruary 23, 1968
The whole of said work to be completed and beneficial use of water appropriated in accordance herewith, to be made
on or bhefore F(‘i}?ﬁ‘iﬁfy 23, 1969 o e

Witness my hand this 23rd day of Fel_w_iuary 67

B amation Engineer

IN TESTIMONY WHEREOF, We OON_ S MUELSON , Governor of the State of Idaho,
and ENSOH i, BEal Secretary of State of the State of Idaho, have caused this in-
strument to be executed in the name of the State of Idaho, and caused the Great Seal of the State of Idaho to be

hereunto affixed, this.

23rd __ day of February , 19_67

_Countersi ‘ / - é ;E STATE DAHO
By .. . /":‘-"—""L( By __. M_v.cgr’lég;a? //

Secretary of State avertof, T
o
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. April 6, 1979

" LeVell Neal
Stone,
Idahe 83280
- Dear'ui. Hcai;

In raviewing our filea we havo dilcovnred some nlidoa ot your property. takan~
in connaetien with tha vater dicautn with Harvay Hnrril.

- We are raturning the slides undor separate cover, uince action by our Dcpart-
- meat in the cage 1is resolvad. They are yours-to do with as you_wish

Sinccrely.

DAVID R, TUIHILL. JR, . '
Supervilor. Hater Allocations Section

Dntylr
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. . INTER-DEPARTMENT MEMO =— 1

o <Jo Beeman DATEp?7Ma/7 (777
Boty leenor
EEEEEEE A]@a/f v. Harris (O&zéfd’d/[ﬁ(l 970&73 <

feut toster hax requested dismissed of both e
lezes, su iz that au eppeel bonA was
ot oot o ety Korte 65 Lh) ot e

Tdatio Pules of Guil Frocedeere .

7—447[ w}// be "(oo-é‘)ac/ ?'f &57& /% nnnnnnnnn
3 Suc.e:as'lru/. Mo ?u%/;a‘vvs will b aﬂsw%ob_,




February 11, 1976

Re: License No. 17-2063 - Harvey Harris

Herman McDevitt
- Box 4747
Pocatello, Idaho 83201

Dear Mr. McDevitt:

Enclosed is a certified copy of the Memorandum Necision and Order issued on the
above referenced license,

There 1s(§;££:§§:}ee for the copy and the certification of this Memorandum which
- you may rémit to this office at your earliest convenience.

ancereﬁy,
yooab
JANICE ROHM @ 9;} > @cj
Secretary 7 b
JR
Enclosyre
/

ce: yﬁértie Brown



rp-rn"r“ﬁ' A

January 5, 1978

Re: Permit No. 17-2063

Mr. M. Jay Meyers
McDevitt, McDevitt & Meyers
Attorneys at Law

P. 0. Box 4747

Pocatello, 1D 83201

Dear Mr. Meyers:

Pursuant to your letter of December 29, 1975. enclosed 1s a copy of the

license for Harvey J. Harris,

Sorry to have {nconvenienced you.

Sincerely,

RITA BENDELE
Senfor Clerk .

RB

Enc. .



McDevirr, McDeviTT & MEYERS

ATTORNEYS AT LAW Semin oty 08 s )
IR IR .
7TH & LANDER
POST QFFICE BOX 4747
2. A. MCcDEVITT POCATELLO, IDAHO 83201 AREA CODE 208
HERMAN J. MCDEVITT TELEPHONE 2323-412]
M. JAY MEYERS December 29, 1975

Mr. Bobhy D. Fleenor

Chief, Water Rights
Department of Water Resources
State House

Boise, Idaho 83720

Re: In the Matter of Licensing of
Harvey J. Harris

Dear Mr. Fleenor:

We received your letter and copy of Memorandum
Decision last Friday, December 26.

We did not receive a copy of the license issued
to Mr. Harris.

Would you please send to this office immediately
a copy of said license so that we can pursue our further
alternatives,

Thank you.

Sincerely,

I . P PR et
- . iy ; . ", : o e e

M. Jay Meyers :

MIM:alh

coc: Mr. LeVell Neal
co: Mr, Kent W, Foster
cc: Mr. D. James Manning




-

‘December 22, 1975

Re: Permit No, 33477/17-2063

Mr, -Harvey J. Harris
Stone, -

‘Kaho 83280
Dear Mr, Harris:

Enclosed ﬁarewlﬁ: is & copy of the. Memomndm.mclnion and Order, along'.with a copy
of Vthe Water License, issued in connection with the above referenced permit, _

Sincerely,

BOBBY D. FLEENOR

~ Chief, Water Rights

BDF:DR S
Eno: Copy of Decisjon & Order
Copy of license

ca: Mr. Rent W. Foster
Mr. LeVell Neal
Mr, Herman J. McDevitt
- Curlew Irrigation Company
Mr. D, James Manning

Enc: Copy of Decision & Order

‘bc: Eastern Reg‘ionﬁl _(')ﬁiée
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1515 Lincoln Road

January 30, 1974

_ z

ﬁa:s;Permit Nﬁf/i7~2063:)

Mr. Herman J. MeDevitt ,\
Attornev At L LU
P. 0. Box 4747 :
Pocatello. Idahe 83201 : Wk

N

Dgar ¥Mr. Mchevigr:

Briclosed nlease “ind a copy of the vell lns of tioe above referencod ners 't e
not have conion nf fleld ecvame in our of Piee and we are asdine our store office

to send both vou and Mr. Scott a conv,

¥f we mav be of further assistance in this matter, please contact us.

V¥Fy truly yours,
NORMAN C. YOUNG
Digtrict Engineer
NCY:mb

Enclosure

2

F”Iﬁﬂ'ﬂ"‘ Ll R Y

T



. REPORT OF VELL Dnnm:a T NOV 18 197
R State of. Idah R -:m‘_f ._-' Shoe v'* v

t iav requires that ‘this report shall bo'filed'with the State ‘Eechgaéq
ncen within 20 days after completion or abandonment of the well._s;‘ :

ize.ot drilled hole: T e
depth of well: O /2 Standing water
level below ground Temp.

Lo ~ - ® Test delivery: U

epl cenent well
Abandoned

tiné oI teat. 8s 20
IR T Artes Ian PT ennug

s Drawdoim iz
“'abovo‘ﬁtna eurfasce  Give £10¥,

MEYHOD. OF CONSTRUCTION: Rotary L‘_‘] cable [Jfor____gpm. Shutoff pressure: _
bus m Other ontrolled by: Valve ﬁ Cep | | Plng
(bxplain) Co Does well leak around casing? |

o

“yiem, from / tt. to __ /¥4 ft ~ MATERIAL

"Diam, from ft. to ft.

"Diam. from f+. to ft.

"Diam. from ft. to ft.
Thickness of casing: 3 Materinl:
_¢t001 [:] concrete [:] wood [ ] other [:]
~ (axplain)

'ERFDRATED? Yes [ | No [[] Type of
nerforator used:

s ze of perforations: 2% by G 7 "
(Wperforatlons from 4/4 ft. to /g Oft.

erforatlons from ft. to « ft.
perforations from ft. to ft. -
‘? perforttions from . - ft. to 5 £ TR

|

TSCREEN INSTALLED? Tes [ ] No [] |
Manufacturer's name

Type : Model No.
Diam. Slot sizes S5et from ft. to__ fi.
Diam, S5lot size Set from ft, to Tty

CONSTRUCTION: Well gravel packed? Yes [ ]

Ko, D slze of gravel Gravel
pPlaced from ft. to ft. Surface seal
yrovided? ~Yés | | No | ] To what depth?

ft. Material used in seal:

“)Ad any strata contain unusable water? Yes | _|
Ho. ‘Type of water:
'apth of strata ft. Method of sealin#== —_
strata off: -

Jurface casing used? Yes [ | No. | j
Jemented in place? Yes [ | No [_]

locate well in section

o I
|
' |

——=fFm-T = Work started: /[ /772 .
Work finished:

Well Driller's Stetement: This well was

- -

! }
| |
l Secs—t drilled under my supervision and this rerort
| | is true tp the test of my kpowledg :
L ! Name : Abf P /qZZr bz 6/;¥EA§T o
o — . — —_— e - — -—‘ — . -
L t | Address: /
. e { l Signed by: // L
Lo ;1 -'.9' License No._ g Date:_ ara
{LOCATION OF WELL: County_¢Erre isbro

w R SW % Ses. fo T fo N/S Ra_J2 GV
o Use other side ‘or additional remarks 17 20€7

e 7 e



FROM Horm

SUBJECT Permit Ro., 17-2063

INTER-DEPARTMENTWEMO ~—1
: N

oare  August 23, 1973 fLé
o

Bob Flesnor

We are forwarding the report on the field review concerning the m?@%&&ﬁnﬂﬁ&inﬂt
issusnce of license on this permit. Mstratiog

Also enclosed is the licensing re-exam report. It wasg found during the visit
that a re-exsm was not necessary and that the exam done last year should be
adequate.,

Note; however, that I have recommended that a protest hearing be held before the
license iz issued and that a pump test to determine the effect of pumping the
well on the level of the sub water in the meadow and the flow of the springz

is recommended prior to the hearlng.

per

17 2063 | Y : slém«runz'




-~

TO:

MEMORANDTUM

File

FROM: Norm /}2:}/

RE:

Application for Permit No. 17-2063 (Harvey Harris)

DATE: August 22, 1973

1.

A field review of the protestants ranch meadow was made to evaluate the
effect of pumping of the Harris well on the flow of springs and the level
of the sub water table., The following individuals were present for the
ingpection:
Protestants: Lavell Neal, Herman J. MeDevitt, Attorney, and
. Merrill Myers;

Department of Water Administration: Norman Young and Ron Carlson;

For the applicant: not present during the inspection of the meadows
but he was contacted afterward.

The protestant contends that pumping of the Harris well lowers the sub water

table under his meadows (estimated 250 acres in area) and reduces the flow

from his springs he has been using, and results in a reduction in yield of

his wild hay crop of up to 70 to 80%.

Physical setting:

A. Mr. Neal's ranch { Sec. 15, T. 168, R. 32E) is located in the bottom land
bordering Deep Creek, approximately 1} to 2 miles below Curlew Reservoir.
A& number of marshy areas and several flowing springs are present on the
ranch. Mr. Neal indicated that these springs resulted from the filling
of Curlew Reservoir and did not exist before Curlew Dam was built.

Mr. Neal irrigates mainly by subbing. Stream channels are dammed

off using hay, topsoil, manure, and occassionally using wood or metal
structures to force the water out of the channels and raise the water

table. Because hay was being harvested at the time of the inspection



RE:

17-2063 ' Page 2

the water was not being diverted and was running unrestricted intc
Deep Creek. I visually estimated that the total spring flow entering
Deep Creek was 0.5 c.f.s. or less. No actual flow measurements were
made during the inspection.

It is my opinion that the diversion structures have been used for
many years. Mr. Neal claims a right by reason of diversion and
beneficial unse of both the spring flow and sub water.

The Harris well is located in the NWWKSWH#, Sec. 14, T. 168, R. 32E;
about % to % mile east of the Neal Ranch. It was drilled in 1967 by
Waymon Yarbrough. The driller's report on file with the department
indicates the well is 210 ft. deep and is cased to a depth of 180 ft.
The casing is perforated from 40 ft. to 180 ft. The aquifer material
is reported as coarse sediment interlaid with layers of finer sediment.
The pump discharge from this well has been measured by department
personnel during August 1972, and is available in the licensing exam
report. The water from the well is used on the land immediately south
of the well location and on other land further south by injecting the

water into the Curlew Irrigation Company Kast Canal.

Inspedtion notes: The following items were noticed during the inspection

and the following photos were taken:(see sketch attached)

Photo No. 1: First augered hole. Mr. Neal has constructed, using a
fence post auger, a number of b-inch diameter holes to

keep track of the sub water table. These holes were

augered evidently during the early spring of this year.
Water is standing at 26 inches below land surface datam,

L3D.

Second augered hole. Water standing at 28 inches below

LsD.

Photo No. 2: A spring area, not flowing at this time, but Mr. Neal

indicates it would normally be flowing if the well were

nct pumped.



RE: 17-2063

Photo

Photo

Photo

Photo

Photo

No.

No.

No.

No.

No.

Fhoto No.

Photo

Photo

Photo

Photo

Photo

Photo

No.

No.

No.

No.

No.

No.

~J

16:

11:

iz2:

13;:
14

Page 3

Large spring that has just about stopped flowing. Mr.
Neal says it should flow 50 inches or more at this time
of year,

A third augered hole. Water standing at 29 inches below
LSD. Note the washing around the hole that Mr. Neal
indicates was caused by water flowing out of the hole

at the time it was augered.

0ld spring channel, dry at the time of inspection. Mr.
Neal said it always flowed before at this time of the jyear.

A marshy area, dry.
A spring area, now dry.

Large springs, still flowing but the measuring stake which
has been placed in the springs a few years ago shows high
water marks several inches higher than the present water
level. Mr. Neal feels that the springs should be flowing
at zbout that level.

A dam in the main spring channel consists of a 15 inch
culvert, The water depth was & inches at the time of the
photo. A stick dropped in the water floated two feet in
an estimated five seconds.

Dam below that shown in Phoeo No. 9. Estimated flow
one-quarter c.f.s.

01d dam just below that in Photo 10. Below this point the
sub is not significantly affected says Mr. Neal.

Its = hay dam at a tree about 200 yards above where the
spring channel enters Deep Creek.

The spring channel enters Deep Creek.

Small springs entering Deep Creek below where the spring
channel enters.

5. Miscellaneous notes:

A.

B.

The Harris well was not pumping the day of the inspection. Mr. Neal
indicated that the sub was comming up by a few inches.

Mr. Neal does not believe that the pumping of any other well effects his
suk, only the Harris well., He indicated that a visible effect could he
noticed in four or five days after pumping was started.



RE}
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17-2063 Page &4

Neal runs 228 beef cowse with calves. He normally winters them on feed
raised on this land. This is the first year, he indicated, he has had to
buy hay.

Neal believes that Harris runs the pump nearly continuously because he
sells water to other users of water from the Curlew East Canal. I
looked briefly at other meadows downstream on Deep Creek. Some are
wetter and some are drier, wet spots and dry spots occur in any and

all of them.

Neal indicated that he knows of no changes in the way surface water

has been used in the basin.

The Delmore and Curlew Canal Companies are concerned about Neal's use of
the spring water now that i1t has been brought to their attention. They
believe that the water was decreed to them and that Neal has no right to
use it.

Neal feels that one solution to his problem is that Harris should make
up the water that he is losing by diverting water from his shares in the
Curlew East Canal down onto the Neal property. Neal approached Harris

with this suggestion and was turned down.

Conclusions and recommendations:

A.

It is difficult to draw any conclusions from the one day inspection as
to the effect of the well on the su@rwater and the flow ¢f the springs.
The meadows are dry and it does appear that the hay yield is low over
most of the meadow but without a controlled pumping test it cannot

be determined how much of this is caused as a result of pumping the well.

Aty
t
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RE: 17-2063% Page 5

Neal appears to have a use right on the flow of the springs. His
priority has not be determined.

4 protest hearing should be held this fzll or winter concerning this
matter. A license should not be issued on this permit without holding
the hearing.

I recommend that a pump test be made on the Harris well prior to holding
the hearing. It should be made during late September or October after

the other wells are shut down and before the ground freezes up.
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o . H% Ee E'H IW W“ER-DEPARTMENT MEMO «— 1

: J
FRAOM Darlene AN 18 1973 pate 1/16/73
! : Nepartment of Water Administration

T0 Norm Eastern District Offjeg

sussecy  Permit 17-2063 (protest) - Harvey J. Harris

Please find attached a new exam report for the above subject permit, We have advised
Mr. Harris and the protestant, Mr, Nell, that they would be contacted at the time the
re-exam is made----please invite them.,

If you need the exam report you did in August, 1972, or any other information from this
file, please let me know.




, , INTER-DEPARTMENT MEMO —— |
FroM Dariee | oate 1/16/73
ro Norm
sussecr  POTmit 17-8063 (protest) - Harvey J, Barris
Please fiud attached & new exam report for the above subject parmit. We bave advised

Mr. Harris and the profestant, Mr, Nell, that they would be contacted at the time the
ro=caam i made~—plonse invite them.,

I yon need the exam report you did in August, 1972, or any other information from this
file, pleass lot me know,

SIGNATURE

17 2063
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- DEPARTMENT OF WATER ADMINISTRATIJN
FIELD REPORT

1. Name of permit holder Harvey J. Harris
Post office address Stone, Idaho Phone
Person to contact__Harvey J. Harris & LeVell Neal (protestant) Phone

2. Source of water supply: Groundwater [ Surface water []

(name spring, stream, etc.)
Tributary to

3. Woater will be used for the following purposes:

Amount _3& c.fs for Irrigation
AFfARnUm (nature of use) (::DU
d
Period of Use: from May 1 to October 1 a %
(mo.-day) inclusive {mo.-day) g =
2 3
Amount ____  cfs. for g‘ :
AF/Annum (nature of use) F
S ¢
o
Period of Use: from to ".‘3
{mo.-day) inclusive (mo.-day) :i
g |3
Amount _ _  cfs, for E‘ o
AF/Annum (nature of use) 4
Period of Use: from to “:ﬁ
{mo.-day) inclusive (mo.-day) prs
&
Other uses: 3

4. Total amount to be appropriated;
Max Rate of Diversion . 3.82 _ cubic feet per second and annual volume —_ AF/Annum.
5. Location of Point(s) of Diversion:

TownshipJSS_N/S, RongeﬁE_E/W, B.M., Sectioni, Subdivision NW A SwW Va, Oneida

County
Township____ NS, Range__F/W, B.M.,, Section—____ __, Subdivision 1 Ya,
County
Township____ N/S, Range_..  _ E/W, B.M., Section._______, Subdivision Ya Va,
County
Other Points of Diversions:
Description of diverting works: _ Well, pump, motor .
Measuring device required: yes [ | no X
6. Llonds to be irrigated or place of use.
NEV, NWY, SWs SEVa
TWP. |RANGE| $EC. TOTALS
NEVa [NWV, |SW4 | SEVa | NEVS NWVs |SW4 | SEVa | NEVa INWY, | SW14 | SEVa | NEVA [NWVL | SW4 | 5BV,
168 | 32E 14 _ 38 |24 62
15 39 39
22 20 20
23 35 35 . 70
TOTAL ACREAGE 191

17 2U6i
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DATE OF EXAM ng / 5;_ =

ACREAGE
Found
Recommended
Irrigation Requirement Ac FtfAc
USE
Irrigation Q=___ __cfs. = AFfAnn. from to
Domestic Q@=__ ___ cfs. V=__  __ AFlAnn. from to
Livestock Q=__  __ c¢.fs. V= AFfAnn. from ta
Is water co-mingled? yes no

Name source: :
twp.__ NSSRge FW,BM.,Sec_  Sub. Va Y4

County
Exchange? ves na
Name source exchanged with:
twp._ NS, Rge___ F/W, B.M., Sec. , Sub... Va (22}
County
Point of injection:
twp_ —— MN/S,Rge____ E/W, B.M., Sec , Sub Va a
County
Paint of exchange:
twp. N/S, Rge E/W, BM,, Sec._ _, Sub. Va Va
County
Total @ mewvsured Method of measurement
Total Q recommended Meter No Type Condition

Total V recommended

Recommended Amendments:

P.D.
Place of Use
Other
None
MEASUREMENT CALCULATION: ‘ f
H)q&_/nﬁﬂ% ahd e o e L e o X Lo

1

T e

PIE PP fe,ﬂ A.P tdd o S iy e wr'tcﬂ A e P NN -V “I?M
e proberfoCc quere g ¥ ,.‘f., FewereZeol o o ye-— Bkotur, |
/ o £ . ‘z'."..f-

Oh A Z‘Ae CA-/a— fa K/e (N 4,_‘- Mé_.n-cl.ﬂ!w (J‘e & % #&-:’_AQ../ f

SYSTEM DESCRIPTION: ¥ 20ch 7 o wna ),

REMARKS: ﬁg é&(d/ (. /’/ rgwfuﬁ{ <A /‘{?,—-ﬂ 7"(’_1‘/‘ ‘4‘Q~Lkr:/":“j

£
0—-&]"5)’_9 ,//c.e_w_(“f_ [y > -456' /'{._("J\C“{ea("

- i
Examiner's Siganure/}/évm\ Cr CAI(W; /__/éga‘re 8//2/,/7_/'5'D

Checked by Date

A

Approved by Date

17 2065
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January 18, 1973

H‘Rg Permit No. 33477/17-2063

|
IUJ
Mr.Harvey J. Harris

Stone,
83280

] r Mr. Harris:
|

‘. fHe Department will conduct another Hald examination in connection with the above
referenced permit durlng the 1973 irrigation season.

e examination will be made by a representative from our Eastern District Office
Kaho Falls, Kaho. You and the protestant, Mr. LeVell Neal, will be contacted
the examiner at the time the examination is made.

.. A conference &/or hearing to discuss the matters of protest will be scheduled after
the field exam is completed.

‘\\“‘.‘ ﬁjhcere]y.

Y
¥
v !
N

|
' BOBBY D, FLEENOR
_ “Assistant Director

BDF:DR : | - 17 2063



January 16, 1973

: Permit No. 33477/17-2063 - Harvey J. Harris

|
\Mr. LeVell Neal
Stone,

‘ﬁho 3

_ hr Mr. Neal:
| Department will conduct another field examination in connection with the above
erenced permit during the 1973 irrigation season, ,

~The examination will be made by & representative from our Eastern District Office
@ o Falls, Kdaho, You sied Mr, Harrig will be contacted by the examiner at the
P e the emminution is made,

’A conference &/or hearing to dlscuss the matters of protest will be acheduled after
| the ﬁelﬂ exam is completed.

~ Sifgcerely,
\'\\ ,“ /

\/

BOBBY D. FLEENOR
Aaalsfnnt Director

‘

BDF:DR



November 15, 1972

Mr. LeVell Neal

Stone,
~~idaho 83280
| Re: Permit No. 33477/17-23063
|| Dear Mr. Neal: Harvey J. Harris

\_LgaSeptember of 1971, you filed a protest agninst issuance of a license in connection with
~-the above referenced permit.

_A representative of this Department has made an examination of the works covered by this
((Tﬁmn and the Department 18 prepared to issue & water license as follows:

! ,
n

Quantity of water diverted: 4.80 cfs

1 Amount of water that can be recognized 88 beneficially used
. under Idaho Jaw: 3,56 cfs

The maximum quantity diverted shall not exceed 623 acre feet

lr[ s per year.
| L]l Beneficial use: Irrigation of 178 acres within the WESW1 (57),

(35), NE3Swi (25), Sec. 23; Twp. 165, Rge. 32E,B. M. |
Point of diversion: NWiSwi, Sec. 14, Twp. 168, Rge. 32E,B. M,
The priority date established: ¥Feb, 20, 1967 '

= Sec. 14; NE4SEL (39), Sec. 16; SESE4 (22), Sec. 22; NEANWY

8 g7 |
_".."*,\/ ,tJnless we hear from you within 20 daye of the date of this letter, we will assume you
. wish to continue your protest aghinst this license and the matter will be eet for a con~
. ference and/or hearing, | :

B you have any questions regarding this matter, please contact me,

Bincerely,

BOBBY D, FLEENCR
Asaiatant Director

'BDF:DR - 17 2063
ce: Harvey J. Harris ,



State of Idaho
Department of Water Administration

LICENSE OF WATER RIGHT

License of Water Right No, 33477/17-2063 Priority TFeb. 20, 1967 Amount 3.56 cfs

THIS IS TO CERTIFY, that HARVEY J, HARRIS

of Stone, Idaho , has complied with the terms and conditions of Permit

No._33477/17-2063 issued pursuant to Application for Permit dated  February 20, 1967

and has submitted proof to the Department of Water Administration on  February 22, 1971

that he has applied water to a beneficial use; an examination by the Department indicates that the

works have a capacity of 4,80 cfs , and that the water hag in fact been applied to 2

beneficial use; a right to the use of water from 4 ground water source

{ributary of e N S is_he;‘eby.cdhﬁrmed in the following amounts:

Amount 3.56 ¢fs for Irrigation ‘from- May'l_ to Oct. 1 (hoth dates inclusive)

Amount for . . from o (both dates inclusive)

Amount Sfor from to_ - __{both dates inclusive)

Subject, however; to the conditién that no more than 3.56 cfs of water he diverted at

any one time, said waters to be diverted within the

NWiSWz Sec. 14, Twp. 16 S, Rge. 32 E,B. M.

in the county of Oneida ___;-and that the amount of water so diverted and to which such
right is entitled and confirmed is fpr the purposes aforesaid and-is limited to the amount which can

actually be bénef_i;ciallff used and shall not exceed = 623 acre feet pér.:ygart or

. acre feet per acre.

Descriptibﬁ and location of place of use:

NEVs NWs SWs “SEVa
NEV. | Mwive | swiva | seva | neva| Nwa ] swia fsene NW1y | SW1/s | SEVy NW4 [ 5Wia

RANGE SEC.

32E | 14 R 137 20

15

22

23 25

178

Total number of acres irrigated

/r\Doqfll 'Dtﬂff

The right to the use of the water hereby confirmed is restricted and appurtenant to the lands

or place of uge herein described, as provided by the laws of Idaho.
Witness the seal and signature of the Director, affixed at Boise, Idaho, this

. 19

Director




' DEP”I’MENT OF WATER ADMINISQ\TION
FIELD REPORT

1. Name of permit holder _Harvey J. Harris

Post office address Stone, Idsho Phone _698-2441%
Person to contact Phone
2. Source of water supply: Groundwater [® Surface water [ ] Subterranean

(name spring, stream, et¢.)
Tributary to

3. Water will be used for the following purposes:

Amount __3.82  c.fs. for Trrigation

AF{Annum (nature of use)
m po
Period of Use: from _ May 1 to _ Qctober 1 a2 2
(mo.-day) inclusive (mo.-day) g _5,,
Q z
Amount ___ _ cfs. for g. o
AFAnnum {nature of use) & CE
N Ca
Period of Use: from to R
{mo.-day) inclusive {mo.-day) =
A\ R
Amount . ¢t for }ﬁ\ .}r:
AFfAnnum {nature of use) o~ 2
Ca
Period of Use: from o
{mo.-day) inclusive (mo.-day)
Other uses:

4. Total amount to be appropriated:
Max Rate of Diversion __3-82 cybic feet per second and annuat volume __ AF{Annum.

5. Location of Paint(s) of Diversion:

Township__16 S, Range__32E F/W, B.M., Section__14 _, Subdivision_ NW 14 _SW Va, Oneida

County
Township____ NfS, Range____E/W, B.M., Section_, Subdivision Vy Vi,

County
Township_______N/$, Range.___E/W, B.M., Section________, Subdivision 14 Va

County

Cther Pgints of Diversions:

Description of diverting works: 20 h.p. pump,; Electric motor; 18" well casing; depth of well,
k90",

Measuring device required: yes [ | no

6. Lands to be irrigated or place of use.

NE4 NWa 5W4 SEV4
TWP. |RANGE| SEC, TOTALS

NEV: [NWa (SWa | SEV, | NEVG INWLA |SWVa | SEVs | NEVa [NWVa|SWV4 | SEVe | NEVs [NWG | SWLy | SEVa

16 5§32 E |15 39 39
14 38 | 24 62
23 35 35 70
22 20 20

TOTAL ACREAGE 191

17 20643
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DATE OF EXAM ﬂuc’;_ %}, 1977

ACREAGE
Found 17 g
Recommended (7%
Irrigation Requirement 3.5 Ac Fi{Ac

USE . ;
Irrigation Q= _ﬁﬁcfs. v 13 AFfAnn. from May to Oct

Domestic Q=__ c.fs. V= AFAnn. from to
Livestock Q=__  ___ c.fs. V=_ _ AFAnn. from to

is water co-mingled? yes._____  no "

Name source: l‘/A ’ ‘ :
twp.____ NfS,Rge__ E/MW,BM.,Sec._  ,Sub Va V4
‘ County
Exchange? vyes / no.
Name source exchanged with: @"M’E‘ew € nstsute. Cral.
twp___NfS, Rge _ FE/W, BM., Sec Sub Vs V4
Cour]ty

Point of |n|ectron , o @
twp._Lle S NS, Rge_32E B, BM, Sec 2D, sub AL v M)y O rede

County

Point of exchange

twp._leS NS, Rge 32 E  gw,BM, Sec 2D s NE S, Opireda

County
Total Q measured < 8 o Method of measurement “C-'P el v G
Total Q recommended i&__ﬂ\eier NOM Type___________ Condition D{‘a A S

Total V recommended (P 5.0 /31[_/ _ﬂ/n/.h/

Recommended Amendments:

P.D.
Place of Use
Other & xeh W6 e
None

MEASUREMENT CALCULATION:
435 cwdt oo P Sec = 4 BD ats
(28 4 (o) - 38&eks

SYSTEM DESCRIPTION:

G. & 7Pr-Clad SO Hp Mofore Seqe T RRIT 2146954

LAYNE [ Bowie. trmp 1Boo gal @ S’ Sewe® D [Bo/¢
REMARKS: - . ' .
A My /‘/ Arris o As N _527(752% dasnce :(ﬂ@/ reg /RS _/Jec//t'?//

2, A/p /Wt‘.’ﬂsccﬁﬂf}’i—/‘; l?/f'(:?.f(& oo A 07[ If}vfec'vé?/u Fod] g((ﬁ/u«-«;:e:

)

5. Ao @n~ Vo g a5<rs -A—,/ /:fl/ L, Tu‘d’fﬁéﬂ
Examiner's Signature (/a) ,(/éc.,;._..,«_. ,é M Date /gulg g /9720~
Checked by ﬂvm <, CW‘I - Z E Date ,//’ ? - 0 Z_—

Approved by Date

<063



May 19, 1971

Re: Permit No. G-33477/17-2063

Mr. Harvey J. Harris
Stone, .
" Tdaho 83280

Dear Hr. Harris:

© Wa acknuwledge receipt of the affidavit of publication submitted in connection
with the above referenced permit.

- Bafore a license can be issued, a field examination must be made by a repre-
sentative from this Department. We camnnot tell just when this examination
will be made, but our examiner will try to contact you at the time he makes
. the examination so that you may show him the uyutun.-

“The matter of the protest will not be taken up sntil such time as the field
examination has been complnted.

kV¢ry truly yours,

Donald W. McEldowney _
Appropriation Supervisor

_DWM:DR

17 2063
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March 26, 1971
Re: Permit Wo. 17-2063

1dsho Enterprise
P.0.Box 203 .
Malsd City, Idsho 83252

Gentlemen:

Enclosed is a légal notice which we wish to have published for two consecutive
weekly issues of your newspaper. We have inserted the publication dates, allowing

ample time for you to submit to us a galley proof for our review before publi-
cation. - ' B ‘

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any corrections, we will
notify you before the first publication date. If you cannot publish the notice on
the proposed dates, please contact the Department of Water Administration
immediately.

The expense of the publication is to be paid by Haxvey J. Harris,
Stone, Idaho, 83280 , to whom you should furnish

an affidavit of publication.

Very truly yours,

Douald W. McEldosmey
Appropriation Supervisor

DWM:DR -
Ene: Legal notice

17 20g3



NOTICE OF EXISTING WVATER PERMIT

Notice is hereby given that _ Barvey J. X Harris, Stons, Idaho,

has received an approved Permit No.

G-33477/17-2063 issued by the Idaho Department of Water Administration auth-

orizing the diversion xmxxmyk of _ 3.82 cubic feet per second KEXEERENE

FEXNEANER of water from _2 ground water source )
February 20, 1967,

The priority to be established under this permit is

and - the permit was approved Pebruary 13, 1967

Water is to be diverted by well and pump

NwhSW; See., 14, T. 168, R. 32K, B.M., Oneida

from a point within the

County,

to be used for irrigation purposes

Mﬁ, Sec, 15; m: Bac. 14; m: mm: Ssc. 23;

in the
SEs8K, Sec. 22; T. 165, R, 328, B.M.

was
Proof of the application of the water to beneficial use ZxNxEE®R sub-

mitted to the Department on WEKEEEPEE Pebruary 22, 1971 . Any protests

againat the issuance of the license for the above referenced permit should

be filed with the Idaho Department of Vater Administration within ten (10)

R. KEEITH HIGGINSON, Director
Idaho Dept. of Water Administration

STATEHOUSE, Boise, Idaho
Published in the Idaho Enterprise, Malad City, Idaho,

April 8 asnd April 15, 1971

on

17 20643



March 26, 1971

Re: Permit No. G-33477/17-2063

. Harvey J. Harris
tone,
Idaho 83280

. (Fxbear Hr. Harris:

closed please find a copy of the approvad -pplication for amendment in con~
ection with the above referenced permit,

The legal unotice for,this permit-ia‘to ba published in the Idaho Enterprige at
——Malad City, Idaho, on April 8th and 13th, 1971. TYou will be required to submit
[:Fn affidevit of publication to this office* the affidavit may be obtained from
= he nauapaper upon psyment of the bill for publication.

If we way be of further assistance, please contact us.

‘Very truly yours,

'

Donald W. McEldowney
Appropriation Supervisor

© DWM:DR -
Enclosura

" eet E. L. Secott

17 2063



March 34, 1971

Harvey J. Harsis
Stone »
Idahe 83230

Dear Mr. Harris:

Returned herewith is your receipt No, 5804 in the amount of $5.00
for Application for Amendment No, 17-2063 \
which was raceived in this office under the above date.
Very truly yours,
M. RUSSELL BOSCH
Administrative Agsistant
MRB:ejw
Enclosure
o

2063



E. L. ScoTT

ATTORNEY AT LAW

26 COURT STREET
MALAD CITY. iDAHO B3252

TELEFHONE 7686.4000

March 22, 1971

State of Idaho

Dept. of Water Administration
Statehocuse - Annex 2

Boise, Idaho 83707

Donald W. McEldowney
Appropriation Supervisor

Re: Permit No. 17-2063
Harvey J. Harris

Dear Mr. McEldowney:

Thank you for your letter of March 9 relative to the above

permit, A $5.00 check from Mr. Harris is enclosed to cover
the fee.

Mr. Harris states that the acreage in the SW4%SW% of Section
14, Township 16 South, Range 32 E.B.M., can be reduced by

7 acres to bring the application for amendment within your
standards.

Thanking vou, I remain

Very

E. L. Scott

ELS:eh

17 2063



March 9, 1971

Re: Permit No. 17-2063 - Harvey J. Harris

P
-
i

éﬁﬂr. E. L. Scott
. Attorney at Law
¥ 26 Court Street
| Malad City, Idaho ~ 83252
i) .

;“bear Mr. Scott:

~~-In reference to your letter of March 2, 1971, please be advised that we will need a
| §$5.00 fee for the application for amendment. We should also wish to point out that
i1 the permit provides for a maximum of 190 acres of ground to be irrigated and the

. amendment proposes an expansion to 198 acres. We would request that you review the
.._intent of the amendment and delete 7 acres of ground, inasmuch as the department has

“~“no procedure for expanding a water right by means of an amendment.
~.—If this is not satisfactory, please contact us.
' | .

~iVery truly yours,

v, /MDonald W. McETdowney
\xﬁAppropriation Supervisor

WFDWM:cm
-

17 2063



E. L. scoTT
ATTORNEY AT LAW
26 COURT STREET
MALAD CITY. IDAMO 83252 Doneree

TELEPHONE 7E66.4000 T

March 2, 1871

State of Idaho

Department of Water Administration
Statehouse Annex 2

Boise, Idaho 1 83707

Re: Permit No. G-33477/17-2063
Att: Donald W. McEldowney Harvey J. Harris
Appropriation Supervisor

Dear Mr. McEldowney:

I am enclosing application of Harvey J. Harxis to amend
the above identified Permit.

I didn't have a schedule of charges indicating any charge
for this filing and am assuming there is none. However,
if there is a charge for this filing, please advise and I
will have Mr. Harris return his check to you.

If there is anything further to be done here, please advise.

y.

E. L. Scott,'éttorney

17 2063



February 23, 1971

Re: Permit No. G-33477/17-2063 - Harvey J. Harris

o

iTm‘. E. L. Scott

" Aptorney-at-Law

‘% Court 3t.
Malad City, Idaho 83252

m: Mr. Scott

[
‘.\_

'Wé acknowledge receipt of the affidavit of beneficial use submitted in connection
wtth the above referenced permit,

As requegted in your letter of Febrhary 19, 1971, we are enclosing an application
for amendment form for Mr, Harris' use. We are wlthholding advertising of this
pnrmit until we are in receipt of the executed amendment. .

‘If we may be of any further sasiutance, please contact us,

LJVbry truly yours,

‘fyonald W. McEldowney

‘Appropriation Supervisor

/DG
Enc: samendment form

17 2063
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. _ {dentification Ne. ZIIZ(
0?

Permit No. G - 33‘/77

STATE OF IDAHO oy 7
DEPARTMENT OF WATER ADMINISTRATION /% /5 i [0

PROOF OF APPLICATION OF WATER TO BENEFICIAL USE

ﬁE’J_:\‘_‘ o

1. a) Name of Permit Holder /'ILH-IZ\IE/\/ TJ /719!8!2)5

b} Post Office Address Stone T Onne §2280
2. Permit Number G 23477 // e e 3
3. Date of Priority that you are prepared fo establish Fes _[?_IJPHZ;/ 20, 1967
4. a) Source from which water was appropriated Su B TEREANEAN

b) Location of the point of diversion: NU) Y Sw Y4, Secfionj /‘9(

7/
Township 16 SouTH , Range 32 Esast Boise Meridian, Other points of diversion:
NeNE

5. a) The amount of water and use to which the water has been applied:

ST
amount__ 3,82 C‘F‘S for :I;glCIQ;HT[QN purposes from MP\-\/ 127 4o OCTOBEJZjinT:L

(cfs and/or aere feet per onnum) {M0n4h-Duy) (Month-Day)
amount tor purposes from to incl,
{cfs and/or acre feet per annum) {Month-Day) (Month-Day)
amount for purposes from to inel.
(cfs and/or acre feet per annum) (Month-Day) (Month-Day)

b} Total amount oppropriated 3.82 cfs and/or acre feet per annum

¢) Describe how and by whom measurement of rate of flow or amount of storage was made and the qualifica-
tions of the person making the measurement: Bowrer )EU'MF"MQ eg\_@gcy oF BU@L&%% _.T_D»HO
M T ThLL 7T PUMP

6. If the means of diversion and conveyance are owned by someone other than the Permit Holder:
a) Give the name or description of the canal, ditch or other works by which the water is conducted to the

place of vse:

b) Describe the agreement or understanding by which you take water from the works:

7. a) Breifly describe the works for diverting and conveying the water to the place of use, (If from a subterranean
source, give the pump size, motor size, size of well casing, depth of well; if from surface water, give breif
description of diversion structure and/or canal or ditch) _50 H.P. pUMP}- Ecec. Mota Ry

18" wWELL CASING ; DEPTHY OF WELL - l‘?d'l-

b) Describe the type and size of measuring device which you have installed at your point of diversion:

Nowe WsSTALLED

c) Give well drillers nome and address and date the well was completed

Weyve Varsodan - Bu;a:_e;l; T patto
WELL WaS (OMPLETED Oc-roeae.i 967

£/x,.dm 7(7,7.’);2_4; s-2i-1. €

AZ-Exam typed /- - 27 iy i
47 2083
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State of Idaho

E. L. ScoTT

ATTORMNEY AT LAW

26 COURT STREET
MALAD CITY, IDAHO 83252

TELEPHOME 7&66.4000

Department of Water Administration

Statehouse - Annex 2
Boise, Idaho

ATTENTION: My. McEldowney

&g
35
fff}@,}é, .

February 19, 1971

/72063

Intry

i,

-
vy

€.,
S
(f!g,.-_?

I am enclosing "Proof of Application of Water to Beneficial Use"
together with"Notice of Approved Application for Water" in
connection with the above identified Permit.

Mr, Harris states that it will be necessary to change the
lands being irrigated and requests application forms for

this purpose.

Perhaps the publication of Notice should await the outcome

of the amendment.

Thank you for your assistance.

ELS/ee
Enclosure

Very truly,

E. L. c

Byf

17 2063
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NOTICE OF APPROVED APPLICATION FOR WATER

!y

e
-l £ R
L ;-

SR

Notice is hereby given that Hu:xn: I, Hayrig A4ons,-Idahe

?’:""'\‘..c__”.
e T} PO
S )“

has received an approved permit No. Ge334b% to divert jAbre

3,82 cubic feet per second Acze/fggy - of water from
—— & ground waker source .
The prioriﬁy to be established
under this permit is Pebruary 20, 1967 : "
canals,

Water will be diverted by / pump, sprisk aklers and well
within the NWKSWM, Sea. 14,
L_lﬁ_&u_xdz_xq_n._nq_miu_cm,____

and is to be yged for 1rri;ltinn_:
in the  NEXSEX, Sec, 15: WHe

B.c. 22‘ . 16 8.' n? BEL—-M'

Any protests against the intent of the permit must be filed with the
Department of Reclamation within ten days from the last date of publication
of this notice.

R. KEITH HIGGINSON
State Reclamation Engineer

Published in the Idaho Emterprise, Malad, Tdahe

on and o .

State Reclamation Engineer: Permit No. G-33477

You are hereby authorized to have the attached notice published at my expense

in the - . : of e ;

SR

published in the county in which the works are situated.

7

ignature
P (s gnature)

o S STonve Lo
‘ iy g : ( ddress) :
17 ;,‘5063 -f(: 1):&/3 (f, 197/
ate




INSTRUGTIONS TO DELIVERING EMPLOYEE
Show to whom, date, and Dalives QNLY
D addrass where dellvered 1o addressee
(Additional charges required for these services)
£ RECEIPT
Received the numbered article described below,
m-:mfmm HO, SIGNATURE OR NAME OF ADDRESSEE {Must always befilled in)

CERTIFIED NO.

AR IS | o
INSURED NO.

DATE DELIVERED ‘ SHOW WHERE DELIVERED () Pres AIAD O 3
2/8/2¢ L7804 3

055—16"7]&59'10 Gro




655—16—T1548-10

1 Form 3811 apr. 19657

POST OFFICE DEPARTMENT
OFFICIAL BUSINESS

PENALTY FOR PRIVATE Ust TO AVOID
PAYMENT OF PQ3

INSTRUCTIONS: Show name and address below and
complete instructions on other side, where a lppl:cable.
ummed ends, attach and hold firm { o back

PTG

DEPARTSITHT OF VWIATER ADRITISTRATION

of an":cf Print _on front of arricle URN
RECEIPT REQUESTED.
NAME OF SENDER
. wlr _iw
STREET AND NO. OR P.0. BOX ST
BOISE,

Form o= LA e

1DaHO 83707

POST DFflIGE, STATE, AND ZiP CODE 1,7 20 6 3




Decenber 1, 1970

Re: Permit No. £_.33477 (New No. 17-2063)

Mr. Harvey J. Harris
Stone,
Idaho 83280

Dear My. Harris:

One of the conditions of the approval of your Permit Ko. _G~33477/17-2063
vas that proof of application of the water to beneficial use be submitted
to this office on or before __ February 23, 1971 .

Enclosed is an affidavit form which must be used to submit proof of hene-
ficial use. You may request an extension of time provided the delay is for
reasonable cause as indicated in Section 42-204, Idaho Code, amended.

Fither the proof affidavit or a request for extension of time must be received

by this Department on or before the above mentioned date, otherwise the permit
will lapse and be of no further force or effect.

//. iz 4

Director

! ‘Enc: Proof affidavit
- f‘dr

-

CERTIFIED MAIL , 57

/ﬂ

i7 20693



~January 10, 1969

Re: Permit No. G-27477

Harvey J. Harris
Stone, Idaho -

Dear Mr. Harris'
Enclsoed is 2 copy of the APPROVED application for extg&tﬁnn _
of time for permit No. G-32477. You have been granted an extension

until Fabruary 23, 1971.

Very truly yours,

Donald W, HcEldownéy
Appropriation Examiner
DWM: TG - - _

Enc: copy of extension

G5V
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Decembef 16, 1968

' Re: Permit No. G-33477

Harvey J. Harris
Stone, o
Idaho 83280
Dear Hr.-ﬁnrris:

We are iﬁ'receipt of your letter of December 13, 1968 concerning

~ the above referenced permit. Before the department can cousider an

application for extension of time, the application must be submitted
on forme of the dapartments. Enclosed are forms for your use. Please
bear in mind that application for extension of time ust be submitted
prior to February 23, 1969. . , :

As to”your inquiry concerning the amending of Permit No. G-33477,
the 191 acres which are propoaed to be irrigated under this permit can
be re-arranged for other acres totaling 191 acres. However, the maximum
amount of land that can be irrigated under this permit must remain 191 -
acres. You may also wish to amend the point of diversion or the:points

~ of diversion of this permit.

If it should be necessary for you to irrigate lands not covered :
by this permit from a subterranean source, then you should file an application

‘for permit. The supreme court decision of 1968 varifies that since March

25, 1963, the State of Idaho has been under a mandatory permit system.

- Therefore, all appropriations foom ground water sourcea must be made by

a valid permit.

. We are enclosing both amendment and application forﬁa along with
an application for extemsion of time form for your use. If we may de
of further assistance, please contact us. '

Very ttulj yours,

Donald W. McEldowney
Appropriation Examiner

DWM:ks

23577



RUCTIONS TO DELIVERING EMPLO
Show to whom, dats, and Deliver ONLY
atdress whers dolvired | | 1o addressee

{ Additional charges fequived for these services)

RECEIPT .
Received the numbered article described below.
REGISTERED HO, SIGNATURE OR NAME OF ADDRESSEE (Mus? alfways be filled i)

CERTIFIED HO,

DATE DELIVERED SHOW WHERE DELIVERED (ur:rifﬂmmd) ’ —.—
/y A £ ‘ |

ﬁ“‘“&"&“’ﬂ 23
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POD Form 3811 Apr 1057

POST OFFICE DEPARTMENT
OFFICIAL BUSINESS

l’ﬂilll;:'!'ﬂﬂmﬂ ERSE T AVOID ¢

INSTRUCTIONS: Show name and address balow and

9
A

oom_plete instructions cn other side, where applicable, e
Moisten gumaed eads, attach sad hold ﬁrmfpto back UBH .-
of article. Pring un front of article .ﬁET k
RECFIPT REQUEST
RAME OF SENDER
STREET AND NO. OR R.0. BOX UeDoT o o S rooalamatior

W
(SR}

POST OFH'ATE, ARD ZIP CODE

8




December 13, 1968

State of Idaho
Department of Reclamation
Statehouse - Annex 2
Boise, Idaho 82707

Re: Permit No. G-33477
Harvey J. Harris

Gentleman:

Proof of Completion of Works and Application to Beneficial
Use is required before February 23, 1969, under the above
Permit.

Application for extension of time within which to make the
above proof is hereby applied for to February 23, 1971. It
has been impossible to do the necessary land-levelling be-
fore February 23, 1969, for reasons beyond the control of
Permit Holder.

We would also like to amend the Permit to include other
lands under the provisions of said Permit. Please send
us the necessary forms with which to accomplish this.

Thanking you kindly, I remain

Very truly,

Harvey J: ﬁarris
Stone, Idaho

A
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BEFORE THE STATE RECLAMATION ENGINEER
OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NO. G-335h77 p)

. ORDER MODIFYING REQUIREMENTS

in the name of Harvey J. iarris p FOR COMPLETION OF PERMIT TO
APPROFRIATE WATER

Stone, Idaho )

WHEREAS, the 39% Idano Legislature made certain amendments to the Idaho
Water Law; and,

WHEREAS, these changes raised gquestions as to the procedures te be fol-
lowed by holders of permits issued prior to the effective date of the amend-
ments, May %1, 196%; and,

WHEREAS, on August 1, 1968, the Department of Reclamation adopted Rules
of Practice and Procedures for the processing of such permits issued prior to
May 31, 1967; and,

WHEREAS, Permit No. G=334h7 wag issued previous to that date;

NOW THEREFORE, the requirements for completion of the above-numbered
permit are hereby modified to conform to the adopted Rules of Practice and
Procedures a5 follows:

1. The above-numbered permit will be completed under the terms of Title

L2, Chapter 2, Idaho Code, as amended by the 39% Idaho Legislature.

2. The conditions of the above-numbered permit are modified as follows:

a. Notice of the issuance of the permit will be published at the

permit holders expense for two weekly issues in the official
newspaper of the county in which the point of diversion lles.

b. The permittee will not be required to submit proof of completion
of works as originally specified, but will be regquired to submit
proof to the Department of Reclamation of the application of the
water Lo hemeficinl woe on or before February &35, 1969. The
permil holder should he aware thal tailure to complele one-fifth
(1/%) of the works within one-hail (1/2) of the time originally
set for Completion of Works may be grounds for cancellation at
the instance of the Department.

Dated this 2 day of__Q&_c_&m&:ﬁ_a 19_63_—'

Yy

B. KEITH HIGGI
State Reclamati ngineer

ST



NOTICE OF APPROVED APPLICATION FOR WATER

NHotice is hereby given that Harvey J. Harris, Stone, TIdaho

has received an approved permit No. G-334%7  to divert A&L4f4

3,82 cubic feet per second Afre/feet/ of water from

— a2 ground walkter source
The priority to be established

under this permit is February 20, 1967 .
canals,
Water will be diverted by / pump, sprinklers and well

within the NWKSW&, Sec. 14,

TelB Sag Ba 32 Eo, B M., Ounéfda Connty

and is to be uged for irrigation

in the NEGSES, Sec. 153 WASWA, Sec, 14y NWKNWiK, Sec. 27y SFESFY,

Sec, 22, T. 16 8., R. 32 K., B. M.

Any protests against the intent of the permit must be filed with the
Department of Reclamation within ten days from the last date of publication

of this notice.

R. KEITH HIGGINSON
State Reclamation Engineer

Published in the Idaho Enterprise, Malad, Idaho

on and .

FI7y



December 2, 1968

Rer Permit Mo, Qe33477

Harvey J. Harria
Stone, XIdaho
Dear Mr. Harriss
~ One of the conditions of the approval of your permit
was that proof of application of the water to
ﬂ%ﬁ%??gfal use be submitted to this office on or before
Poi 23 19 65 :

Enclosed is an affidavit form which must be used to submit
this proof. You may request an extension of time provided the
delay is for reasonable cause as indicated in Section 42-204, ICA.

Either the proof or a request for extension zust be received

by this department on or before the above mentioned; date, otherwise
the permit will lapse and be of no further force or effect.

K.

Enclosure: Proof form

Form 5

SIS 77



Decomber 2, 19568

Ret Permit Ne. Gu33hs)

Earvey J. Harris
Btene; Idahe

Dear My, Rarris:

During the 1967 session of the Idaho Legislature, certain
amendments were made in the law pertaining to the procedures for
making proof of beneficial use of water. In order for the Depart-
ment to comply with these changes, Rules of Practice and Procedure
were adopted on August 1, 1968. Generally, these procedures and
the amended law make it simpler for a person to make proof and
relieve the permit holder from making separate proofs of completion
of works and beneficial use of water.

The enclosed order modifies your permit to comply with those
rules and regulations. As a part of the new procedure, you will be
required to publish a notice at your expense for gwn consecutive weeks
in a paper as prescribed by the Department, stating that you have
been issued a permit and are now submitting proof of beneficial use.
Previously, a permit holder had to publish a notice for four weeks
when he submitted proof under his permit.

If you will complete the enclosed forms; ée will cause the
notice to be published. Should you require additional forms or
information, we will be glad to supply it upon rejuest at any time,

-
Very truly yours,

Donald W, MoEldowney

DWNstg Appropristion Examiner
Enct erder

proet dus netice

roef package

advertheing package

At 204



Fahraary 22, 1257

Re: Permit No. C-33417

Havrvey J. Harris
Stone, Idabho

Dear My, Harpis:

We enclose Permit No., G~j3477 in which we direct your
attention to the limitations and conditions as given on the fourth
page under approval of the State Reclamation Engineer.

We also enclose Departmental Receipt No. Gmli360 which

was issued covering payment in the amount of § §,,5 for the filing
fee of the above mentioned permit.

Very truly yours,

Enc.
permit, receipt M, RUSSTLL BOSCH
Office Manager
MRBtejw

ZI35Y
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POSSIBLE INTERFERENCE WITH MEADOW-MARSH WATER
BY DEEP WELL IRRIGATION PUMPING

hear Stone, Idahe
INTRODUCTION

A law suit is pending over a disputation between Mr. LaVell Neal
and Mr. Harvey Harris, both of Stone, Idaho. The possible litigation
involves a contention by Mr. Neal that he is being deprived of beneficial
use of seepage water in the meadows of Deep Creek by the operation of
a deep well pump by Mr. Harris, The Neal property is located in Sec. 15,
T16S, R32E of the Boise, Idaho Base and Meridian. The portion of the
property in question lies in the bottom land and natural flood plain of
Deep Creek which is the principal drainage course for Curlew Valley,
The Deep Creek channel and flood plain is entrenched to a depth of about
25 feet in the valley sediments, and at this location is approximately
2000 feet wide. The creek at present flows in a meandering channel near
the western edge of the entrenchment; and a small secondary channel,
which fills with seepage water, exists on the eastern edge. The flat land
between these two channels is a natural meadow with a high water table
and a riparian flora dominated by water loving plants such asg 'sedges and
cattails., An irrigation canal diverts water from Deep Creek about two
miles north of this property and then flows along the eastern side of the
meadow until it leaves the bottom lands at a point just south and east of

the seepage channel.
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The Harris property is located above the creek entrenchment on
the gentle sloping lands of Curlew Valley east of Deep Creek. Mr. Harris
drilled a well near the western edge of Section 14, T16S, R32E, in 1967
and began pumping in 1968 to irrigate approximately 100 acres in the
SW 1/4 of Section 14 and the SE 1/4 of Section 15. Mr, Harris pumps at
the rate of 4.8 cubic feet per second into an open ditch from which he
uses surface irrigation methods to distribute water to his fields. The
principal crops are alfalfa and small grains., The well is located about
1850 feet directly east of the Neal property, According to Mr, Harris
the.Well penetrates the alluvial fill to a depth of 200 feet and has a static
water level of about 23 feet below ground elevation. It has a drawdown
when pumping at maximum of about 85 feet below ground elevation, or
62 feet below the static level,

In July 1974, Mr, Neal engaged the services of Mr, Sherl L. Chapman
to investigate the possibility that the pumping of the Harris well was creating
a lowering of the water table under Mr., Neal! s property and consequently
depriving him of beneficial use of a water right. Mr. Chapman issued a
report of his findings in January 1975, and subsequently a hearing before
the Idaho Water Resources Board was held on this matter in July 1975.

This writer was contacted at about this time to make a similar investiga-
tion for Mr, Harris. Time did not permit an investigation to be made prior
to the hearing, but this writer has been granted time to analyze the Chapman
report, make somepreliminary examinations ofthephysical setting and

hydrologic records pertinent tothe case and to submit these findings to



the Idaho Water Regources Board., If, after the Board issues its decision,
the partiés decide to sue in civil court, a more thorough and detailed study
will have to be made.

Much of the information used by this writer to formulate his conclu-
sions has been furnished by Mr. Harris; taken directly from the Chapman
report or Bulletin No, 25, written by Mr. Chapman for the Idaho Depart-
ment of Water Administration dated March 1972; from published maps,
texts, and official weather data; or from unpublished sources available
to 1;he writer and his associates, Certain suppositions have been made which
this writer feels are valid, but which will need confirmation with hard

evidence in case of a trial in district court,

INTERFERENCE

Before an investigation into the effects of a pumping well upon a
water table in a meadow can be properly organized, it is necessary to
establish the nature of the problem to be solved. To merely establish
a relationship between the water levels in the meadow and the pumping
rate from the well does not at the same time establish the fact that a
property right has been injured. If it could be proven that a definite
relationship between the well and the meadow water exists it would still
be necessary to prove:

1) That a vested water right at the meadow site exists, and

2) That the operation of the well decreases the benefit derived
from the meadow, or in other words, that the meadow has less value

after the water table has been lowered by the well pumping than it had
with its high water table prior to pumping.



Water right
To establish a water right, other than following statutory proce-

dure, it ig first necessary that an actual appropriation takes place, that
is, that water is physically rgmoved from its natural source and either
consumed or used to perform a useful function and returned to the source.
A diversion point must exist, a diverting works or system must be evi-
dent, and a place and kind of use manifest. The second requirement ig
that the use be beneficial in nature, that is, that it has some social value,
No water right in the Neal meadow has yet been officially defined
although Harris has requested that this definition be made, Until that
definition is forthcoming some assumptions could be made, It appears,
after a brief cursory examination of the site by the writer, that two
possible points of diversion exist. Both of these are earthen dams
across the seepage channel on the eastern side of the meadow, Ditches
have been constructed from the dams extending westward across the
meadow, The purpose of the dams and ditches apparently is to spread
the seepage channel water over the larger part of the meadow, Since
this natural water table in the meadow is only about a foot or two be-
neath the surface, the effect of the dams is to locally raise the water
table and to create a marsh-like condition over most of the meadow
area. It is possible that the seepage channel is not a natural featuré
but the remnant of some previous tenant's attempt to drain the meadow
which would make the channel a point of diversion from a groundwater

source and not a surface right. The time of placing the dams in the



channel would date any priority in tﬁe case, because the channel would
not have built to.appropriate but to drain. A history of the use of the
meadow would have to be constructed to pursue this further.

The second requirement to establish a right is to prove beneficial
use. This is the part that Neal may find difficulty in establishing., The
flora that exists on the meadow is a result of poor drainage and a high
water table. Sedges and cattails do not, at the present time, have any

market value and they provide little protein as a feed for cattle, Experi-

ments have shown, and it is evident on other bottom land meadows along
Deep Creek, that with proper drainage and lowering of the water table,
the flora will gradually convert to high value grasses and high protein
cattle feed. It is very doubtful if sedges and cattails could be considered
a beneficial use for water, This raises serious doubt that a water right

indeed exists.

Interference with beneficial use

Assuming that a water right does exist and that puraping of the
well does effect the level of the water table in the meadow what does
this mean in terms of interference? Has the water right been decreased
in value because of the pumping of the well? This has to be answered
in terms of the beneficial use before and after the pumping began. As
long as Mr. Neal follows his present practices of damming the seépage
channel to retain as much water on the meadow as he can, it would be a
very difficult and extensive de-watering project to change the water level

to a point where the sedges and cattails would be injured, The water table

would have to be lowered below the bottom of the seepage channel in order



to remove surface water from the meadow, and it would have to be
lowered even further to get the water away from the root zone of the
sedges and cattails. One well located 2500 feet from the center of the
meadow would have to dewater an area over 650 acres in size and would
have to have an effective radius of influence of over 3000 feet, This is
a physical impossibility with the present well and pump system. But
consider the results if this were posaible., All this dewatering, if it
could be maintained over a long period of time, has only damaged the
gsedges and the cattails. The land is now in a condition where high
quality grasses could be grown., The value of this land has thus been
increased by the dewatering process. The question of interference is
therefore more academic than practical, The land at present does not
need more water, but it does need more drainage.

The fact that the Harris well could not possibly dewater the meadow
to any significant degree but a well in the right location could, suggests
an alternative solution, however, One or two wells located in the meadow
area would lower the water table so that high quality grasses or even
alfalfa could be grown. The well water would have to be disposed of
though, but this represents no problem because the irrigation company
has a canal adjacent to the meadow. The wells could be pumfed directly
into the canal and used as a supplemental irrigation supply. The irrigation
company would probably be agreeable to this and even willing to pay

pumping costs to acquire it, Mr, Neal could then use this same source
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to irrigate the meadow when necessary. This would represent a bona-

fide beneficial use of the water resource and increase the value of the

meadow property.

CHAPMAN REPORT

Despite the seemingly obvious irrelevance that interference has in
this case, it becomes necessary to examine the physical possibility of
interference as a possible defense against the court awarding a judgement
to Neal on the basgis of intrinsic or aesthetic values which may be damaged.
The balance of this report will examine the physical evidences available
at this time and present opinions as to its proper interpretation,

The principle evidence presented by Neal is a report prepared by
Mr. Sherl L. Chapman in which Chapman discusses essentially three
reasons why he suspects a physical interference to take place, These
three points are:

1) A graphical record of water level fluctuations in a shallow can
- or well imbedded in the ground surface near the Neal Meadow which
Mr. Chapman contends shows a correlation with pumping times of the
Harris well,

2) A pump test made on a well 2 miles south of the Neal meadow
and Harris well which Mr. Chapman contends shows that wells east of
Deep Creeck influence water tables on that side of the Creek and do not
influence water tables on the west side of the Creek, He has extended
this to include the Harris well.

3} Mr. Chapman contends that the fluctuations in the observation

can are not the result of the previous winter snowfall in the mountains
which drain into Deep Creek,



DEPARTMEN

UN|TED STATES

St e gnn. 1R

( Warhingren
G

Bir %,

3
3
Ho
L ri
- O
Q:
@
M
o
B i
i o
<
R
1@ &
— D =
_T.ﬁm =
el
el
i
s g
3
Pt
-
N R Y
P B
i Sw%n
aped -
DR H]
-
gud
; i
1

Ghacknd by Date

Plotted by

e il

L\ govennmlay vnero orrcE

Figure i.

t Neal Meadow.

ion can a

ter level in observat

i wa

Fluctuations



Water level fluctuations in observation can

The Idaho Department of Water Resources installed a device on
the Neal Property to determine what they thought would be daily fluctua-
tiong in the water table under the Neal Meadows. The device was installed
in May 1974, and removed in late November of that same year. The
writer visited the site in July of 1975, and saw where the device had
been. From this observation he supposes the device to have been a
circular pipe about 8 inches in diameter inserted into the ground and the
soil removed from the inside of the pipe which then filled with seepage
water. A float was placed in the can and attached to a recorder which
then could produce a graphical account of water level changes. The
graphical record produced, Fig. 1, shows that the pipe was about three
feet in length; but neither the graph nor the report of Mr, Chapman give
the elevation of the top of the pipe, or reference measuring point, or the
elevations of the water and ground surface of the meadow, It is thus not
posasible to determine what meaning the water level fluctuations have with
respect to the use of water on the meadow.

It was observed that the well or can was located on the eastern
side of the meadow and on the east side of the seepage channel at a
slightly higher elevation than the average ground slevation of thé meadow
west of the channel, The soil in which the can was set was fine textured
with some clay particles and appeared to be rather impermeable. Move-
ment of the groundwater through this material into the can would be
somewhat restricted, therefore, and make the water level in the can

sensitive to changes in atmospheric pressure.
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The obsgrvation can was located about 1850 feet west from the
Harris well. Between the well and the observation can is a field of
alfalfa which is irrigated from an open ditch with water from the Harris
well. There are about 44 other irrigation wells located in the vicinity
which extract water from the Deep Creek drainage system.

Mzr. Chapman attempts to correlate the movement of the graphical
record with the pumping times of the Harris well, He observes that when
the pump is on the graph shows a descending water level, and when the
pump is off the graph shows an ascending water level. This is strictly
a visual interpretation and not a statistical observation. In fact, no
statistical correlation is attempted by Mr. Chapman., A close examin-
ation of the record will show that a statistical correlation does not exist,
The graph shows that beginning on the 4th of May, the water table, as
measured in the can is falling, The pump was not operating during this
time so it cannot be the cause, This falling trend continued at an in-
creasing rate until the day before the pump was turned on. No change
in the chart trend is then noted until May 15th, when a rise in the pan
water level takes place. The pump is still operating., This rise continues
until May 24th, and then drops and continues to fluctuate up and down
until June Bth, when the pump is shut off. It is to be noted that, begin-
ning on May 25th, these fluctuations take place daily, and that on June 5th
the change in direction of this pan water level is part of the daily fluctuation
and not a result of the pump being shut off, It will be observed that later

in the record, these daily fluctuations still occur during periods when
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the pump is not operating. They are, therefore, independent of the pump-
ing, The Chapman report contends that this lack of correlation during
this period is due to the heavy precipitation that occurred during this time,
but according to Chapman's own record the precipitation during this period
was less than occurred the following months.

The next period of record is from June 13th to July 3rd, with gaps
in the record at each end. The general trend of the curve is downward
with daily fluctuations of considerable magnitude. Since the pump ex-
tracts water from the ground at a constant rate one could expect any
change in the water table level to be of a constant magnitude. The
changes that occur during this period, apparently in somewhat the same
time sequence as the pumping period, are of such differing magnitudes
as to make them unrelated to the pumping process,

From July 3rd, until July 13th, something happened to cause the
recorder to fail and no record of can levels was obtained. Apparently
something else also occurred during this period because when the record
was regtored, the water level in the can had dropped considerably; much
lower than the previous trend would have predicted, The pump was pro-
ducing constantly during this period and continued to produce for another
15 days after restoration of the record. The pump could not have pro-
duced this drastic change. Mr. Harris reported to this writer, that
sometime during this period the upstream dam of the two dams across
the seepage channel was removed. This could have an immediate effect

on the water level in the channel and consequently on the water level
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in the can. For the next twenty days the level rernained essentially con-
stant except far the usual daily fluctuations,

The pump was shut down on July 28 to enable the harvest to proceed.
The rise in the can water level beginning August 4 may be caused by a
general water table rise because all pumps are off for the harvest season,
or is more probably due to the released water in the seepage channel
reaching the second dam and backing up to its former level, Any cul-
tural practice on the meadow such as cutting the sedges that may exist
could also cause an apparent rise in the can water level,

The final period from August 25 to September 10, may appear at
first to be correlated with the pumping activity, but there are enough
inconsistencies in the correlation to question its entire validity. The
pattern is interrupted on September 1, 2, 3, and 10, and of very doubtful
validity on September 4 through September 9. The curve more probably
reflects the water use during a dry period by the vegetation to which the
farmers are responding by pumping from their wells. This is the late
irrigation season after harvesting the alfalfa and prior to the final
harvest period, The pumping period of September 11, 14, and 15, all
occur while the graph is increasing, which further indicates the incon-
sistency of the correlation theory.

One other feature to be noted on the graph is the magnitude of the
daily fluctuations. From mid June until the end of August, these fluctua-
tions have the greatest magnitudes and decrease in September becoming

very small in October. The cause of this will be discussed more in a
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later section, but it is probably associated with the plants' pumping
system which depends on solar energy and the evapotranspiration pro-
cess during various growth stages. Evapotranspiration during October
is much smallerrthan in July or August, Cloudy days and cooler tem-
peratures will also affect the process and may account for some of the
apparent anomolies that show on the graph.

Pumping test on well in Section 27

The Chapman report discusses a pump test made prior to 1972,
by the Idaho Departiment of Water Administration on a well about 2 miles
south of the Harris well in the NE 1/4 SE 1/4 Section 27 T16S R32E. The
test is mentioned in Bulletin No. 25 which was written by Mr. Chapman.
The full details of the pump test are not given in either report making
critical analysis very difficult, but with the information that is given,
gome serious doubts can be raised about Mr, Chapman's conclusions,

Bulletin No, 25 reports that the observation wells used to monitor
the drawdown on the pumping well were located from 1950 feet to
4350 feet from the pumped well, A method which Mr. Chapman errone-
ously credits to Theis is then used to calculate the coefficient of trans-
mutability, T, and the coefficient of storage, S. The formulas used
apply to wells benetrating confined acquifers and are only accurate when
the argument,p, of the well function Wi(w), is small, less than 0.1.
Sincep is a function of the radius squared (the distance from the pumped

well to the observation well) the formulas are only accurate when the

radius, r, is relatively small. Squaring the number 4000 when S and T
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are presumed to be 0.001 and 60, 000 respectively, gives ay value of
37.4, It mu.st be concluded that the observation wells were too far away
to reliably monitor the drawdown from the pumped well. Mr, Chapman
is right wlﬁen he says the pumping did not affect wells west of the Creek
because the distance involved is greater than the radius of influence of
the pumped well, but it must also be concluded that the pumped well did
not affect the water levels in wells on the east side which were farther
than about 1000 feet from the pumped well,

Throughout Mr. Chapman's calculations, he agsumes the well is
penetrating a confined acquifer, but in his analysis he admits that the
acquifer may be only slightly artesian at certain levels. The writer is
not sure what he means by this nor does he understand what is meant by
a '"recharge boundary effect' or what kinds of formation in alluvial fill
form boundaries to well recharge, It appears that he is saying the acqui-
fer is both confined and unconfined at the same time,.

While on this subject the writer has noted that the coefficient of
transmissability for the well test reported in Bulletin No. 25 and the
same coefficient calculated from the slope of the curve shown as Fig.2
in the Chapman report are approximately the same, about 60,000, From
information provided by Mr. Harris on the pumping rate and drawdown
at the Harris well the writer has calculated the T coefficient for the
Harris well to be very similar, about 50,000. The writer has assumed
the acquifer to be unconfined and calculated the S coefficient to be equal

to the specific yield, in this case about 0, 075. Using these values and
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a pumping rate of 1346 gallons per minute, the expected drawdown at a
point 1000 f-eet from the Harris well would be less than 0,1 of a foot, at
1850 feet from the well, the distances from the Harris well to the Neal
meadow, £he expected drawdown would be unmeasurable. The radius
of influence of this particular well would be somewhere between 900 and
1100 feet.

The above supposition is based on a circular area of influence, It
is known from the map of groundwater contours in Bulletin No. 25, that

the water table slopes toward the southwest. This would distort the

circle of influence so that it becomes elliptical in shape as shown in

Fig. 2. The drawdown curve is represented in Fig. 3, and from these

two figures it is evident that pumping from the Harris well could have |
no effect on the water levels under the Neal meadow.

Poor snow pack in mountains

The Chapman report makes brief mention of the snow pack which
provides most of the flow, both surface and underground, of Deep Creek.
The report indicates that the 1973-74 snow pack was above normal and
then concludes from this that the water level change in the Neal Meadow
is not the result of poor snow pack. The writer agrees but cannot accept
the other conclusion that the snow pack causes the poor corrélation be-
tween pumping times and water table changes during the month of May
and early June. In Bulletin No, 25, a statement says the Deep Creek
above Holden is generally dry. Below Holden the Creek accumulates

water from springs and other underground sources. Deep Creek,
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except during the very early snow melt runoff period, is not fed directly
by snow melt. Instead, the melting snow goes into the ground and per-
colates through the valley sediments to emerge farther downstream as
Creek inflow. Considerable time must elapse between the melting of the
snow and its reappearance as water in the stream, This lag may be in
the order of a few months or may carry over into the next year, but it
would not cause daily fluctuations in the groundwater table in May. Some
of the sediments adjacent to the Creek may still be draining into the Creek
during May, but the flow would be fairly uniform showing a gradual decline
with time and would not exhibit sharp changes in water table levels.
OTHER EXPLANATIONS FOR WATER
LEVEL FLUCTUATIONS

The Chapman report fails to mention or to diagnose other possible
causes for the reported changes in water levels at the Neal Meadow. To
better picture the physical setting of the meadow., well and groundwater
table Figures 4 and 5 have been prepared. Fig. 4 is taken from the
USGS 7 1/2 minute guadrangle sheet being made for this area. On this
map this writer has superimposed the groundwater contours taken from
the map on page 43 of Bulletin No. 25. it is to be noted that the ground-
water intersects the surface water at Deep Creek. This is rﬁore easily
seen by examining Fig. 5 which is a cross section across Curlew Valley
and intersecting the observation can in the Neal Meadow and the Harris
well. The water table slopes from both sides toward Deep Creek and

actually emerges from the ground into the creek and adjacent meadows.
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This accounts for the water which fills the seepage channel in the Neal
meadow, and why damming the channel creates the marsh and feeds the
phreatophytic vegetation previously mentioned. This also shows why
wells on either side of Deep Creek could have an affect on the water
table under the meadow if within a close enough proximity, It also
shows why 45 pumping wells working together over a long period of time
in the same drainage area could also have an effect on the water table
under the meadow.

There are other more significant causes to explain this variation
recorded in the observation can, however, The writer contends that the
most plausible explanation can be given by the changes exerted by atmos-
pheric pressure.

Atmospheric pressure

It was noted earlier that the observation can has a very shallow
penetration into a rather impermeable top soil. The cross section,
Fig. 5, shows that groundwater movement is toward the Creek and at
the meadow the top soil represents a confining layer or resistance to
movement toward the ground surface. The observation can became, then,
a miniature artesian system which causes the water level in the can to
be sensitive to pressure from the atmosphere. The compreséibility
of this near-surface acquifer responds to changes in atmospheric pres-
sure. When high pressure occurs the water level in the can is depressed
and when low pressure periods occur, the water level in the can rises.

The close proximity of the sedges and cattails to the observation can



22

also couples the vegetative root suction system to the pressure system

which feeds the observation can. Thus the . plants' demand for
water can be observed by the daily fluctuations in the can water level.
The net résult is not an actual dewatering of the groundwater but simply
a display of demands and pressures exerted by the plants and the atmos-
phere,

To confirm this supposition will take additional study and the re-
creation of the barometric pressures which occurred during the period
when the can was being operated. This could be possible by installing a
barograph in the wvicinity and correlating the resultant record with baro-
metric readings at Malad, Salt Lake City, or Pocatello, To indicate to

the reader that such a phenomenon does exist and has been observed in

other areas, a pepproduction of a well record and the gimultaneous baro-
metri¢cpressure is shown in Fig. 6. The similarity between this record
and the graph from the observation can are evident. The daily fluctuation

and the anomolies are all reproduced in each record,
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CONCLUSIONS

This writer'ha.s to conclude based on the evidence presented that:

1) The changes in the waten levels recorded in the observation can
are best explaiﬁed by changes in barometric pressure,

2) The radiud of influence of the Harris well does not extend far
enough to interfere with the Neal Meadow -Water.

3) The pump test in Section 27 confirms the radius of influence
limitation rather than supports the interference theory,

4) No beneficial use was ever denied the Neal property either by
pumping or by natural changes in water level. Nowhere does the chart
indicate the vegetation is being stressed because of lack of water,

5) There is no interference by the Harris well either_ to the physical

water system or to the beneficial use of Mr. Neal,

ADDITIONAL STUDY

It was admitbed at the beginning that some of the conclusions would
be based on supposition, If this case is taken to the district court, it
will be necessary to confirm these., To do this, additional study would
be required in which barometric readings would be collected for a season,
additional pump tests would be conducted, and the drilling of a network of
observation wells required., The meadow would also have to be instru-
mented to determine when beneficial use is denied, and the rights of

Mr. Neal would have to be definitely defined.
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LaVell Neal Property
Oneida County, Idaho
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Nei]-Spring Intereference Investigation
LaVell Neal Property
Oneida County, Idaho

January, 1975

The firm of Barnett and Chapman was contacted on July 29, 1974,
regarding an investigation of possible interference between a well
located in the N, Sk, Section 14, T.16S., R.32E., owned by H. Harris,
and the water levels beneath the property of Mr. LaVell Neal, located
in the center of Section 15, T.16S., R.32E, The property was visited
on September 18, 1974, by Sherl Chapman who conducted a detailed invest-
igation of the field conditions. Additional data collected included
records of the Department of Water Resources concerning a pumping well
test conducted by that agency on a nearby well, data collected from
a2 Stevens type "F" water level recorder installed by the Department
on the Neal property, snowpack information for 1974 from the Soil
Conservation Service and precipitation records for May through August,
1974, from the National Weather Service.

A number of questions were immediately raised regarding the
potential for interaction between the Harris well and water levels
beneath the Neal property. These questions are as follows:

(1) Can it be demonstrated that pumping from the Harris well

does in fact effect water levels beneath the Neal property.
c



.Records and data collected by the Idaho Department of Uater
Resources from May through November, 1974, show a definite correlation
between pumping of the well and water level fluctuations. Figure 1
is a reproduction of the record to which has been added the pumping
periods as reported,to the Department, and precipitation as shown in
National Weather Service publications. An excellent correlation
can be made, especially during the latter part of the summer.

Several times during the spring months the recorder was tampered
with or put out of commission by animals. Correlation is poor during
this period. Additionally, heavy precipitation that occurred during
this period could very possibly have an affect on the shallow water
Tevels.

The record, during the latter portion of the summer, shows an
almost immediate response to initiation or cessation of pumping of
the Harris well. Water level declines of more than 0.78 feet are
shown by the record. There is no way of knowing the amount of decline
that finally occurred as the shallow well in which the recorder was
installed went dry at that point. The small fluctuations shown by the
recorder graph are probably diurnal effects and due to atmospheric
changes. Such effects are common and probably include most water
lTevel changes of 0.04 feet or less.

{2) Can it be demonstrated that pumping from wells near Deep
Creek have in all probability, some effect on the ground-water system
adjacent to the Creek.

A pumping well test was conducted by the State of Idaho on an

irrigation well in the NE%, SE%, Section 27, T.16S., R.32E. Results
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from that test indicated that a recharge boundary or additicnal source
of ground water was received by the well approximately 90 seconds
after pumping began, and again about 40 minutes after beginning pumping.
These events are demonstrated by breaks in the time draw-down curve

on Figure 2. The first break is believed to be a transition from an
artesian aquifer to a water table system. The second break I believe
to be a Teast in part the effect of recharge to the well from the
underfiow of Deep Creek. Additional information supporting this
conclusion is the lack of draw-down in an observation well located
west of Deep Creek compared to the observation wells on the east side
of the Creek. Both draw-down and recovery data collected from the
well west of the Creek appeared to be so unrelated to the pumping well
that they were not used in calculating the aquifer characteristics

as described in the Department of Water Administration's Water Infor-

mation Bulletin #25. Additionally, the west well is closer to the

pumped well than those that demonstrated the greatest draw-down during
the test.

(3} Could the decline in the 1874 water levels be the result
of poor snowfall in the mountains.

The snowpack recorded by the Soil Conservation Service and pub-
Tished in April, 1974, %}Cétations contributing runoff to the Curlew
Valley indicate a/ﬁEﬁZ- ﬁﬂgﬁ of average water content. This runoff
would affect the water levels beneath the valley floor early in the
spring because of the coarse nature of the sediments and the shallow

water table. This is probably the reason for the poor correlation

between pumping and water level decline in May and early June on
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Figure 1. It 1is not probable, based on these records, that the water
level declines beneath the Neal property are the result of poor snow

nack,

SUMMARY

I believe that it is obvious that pumping of the Harvey Harris
well effects the water Jevels beneath the LaVell Neal property. The
recorder data as shown in Figure | shows a strong correlation between
reported pumping and water level fluctuations. Some anomolies exist,
but can be at least partially explained by precipitation on the valley
floor on snowmelt runoff.

Data collected by the State Department of Water Resources from
a pumping well and several ohservation wells indicate a strong prob-
ability of water movement from beneath Deep Creek toward the pumping
well. Observation wells on the east side of the Creek were effected
to a great degree and can be correlated with the pumping and recovery
of the test well. The well on the west side of Deep Creek did not
exhibit this degree of correlation. Additionally, the western well
was closer to the pumped well than two others to the east that did
exhibit good correlation.

By Tooking at a graph of time versus draw-down in the pumped
well, a definite offset is shown in the curve. -This appears to he the
result of additional head or water reaching the well about 40 minutes
after pumping began. This time frame fits the distance from the test

well to the Creek very well since the effect of pumping occurs$ in a



test Qe]l 3510 feet away--approximately 102 minutes after-pumping
began. The distance from the test well to the Creek 18 approximately
1500 feet.

A poor snowpack in this type of an area could result in Tocal
lowering of water levels, but this doeg not appear to be the case in

/03/5-s08 Jo >

this instance. Snowpack of 92% - “¥8%-of average was recorded by the
S.C.S. for 1974, This would not be sufficient to cause a measurable
decline in water levels. UWhere water levels are shallow, and the
aquifer is thin as it is in Curlew Valley, one would not expect to
have year to year carryover effects. Thus, a poor snowpack in 1973
would not have damaging effects on the water levels in 1974.

In conclusion, it is the writers opinion that continued use of

the Harris well will have similar depressing effects on the water

levels beneath the LaVell MNeal property as it did in 1974.
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bert Hurd, and- Josephus Huddleston. Documentary evi-
dence was introduced and witnesses called, swori and ex-
amined on behalf of all the parties hereto, and the cage
huving been argued and submitted by the respective coun-
o] and the case closed on this 6th day. of Angust, 1896,
aud the findings of fact in this case having been waived by
all of the parties hereto by oral consent in open court,
entered in the minutes thereof, now the Court being duly
advised orders, adjudges and deerees as follows: That
the plaintifis, Henry Conant and Bdward Conant, are en-

titled to the use of the waters of said Deep Creek, to the

dow at all times during the irrigation season of 280 inches
to be measured at the point of diversion under a four-inch
pressure, their right 1o the use of the same to date from
April 1st, 1870, . That the defendant, G. W. Showell, is
entitled to the use of the waters of said Deep Creek to the
fiow at all times during the jrrigation season, of 125 inches;

to be measured at the point of diversion, under a four-

ifich pressure, his right to the use of the same to date from
April 1st, 1870
That the defendant, William Cottam, is entitled to the
use of the waters of said Deep Creek, to the flow at all
times during the irrigation season of 50 inches, to be meas-
wred at the point of diversion, under a four-inch pressure,
his right to the use of the same to date from April 1st,
1876. . :
That the defendant Charles Arbon is entitled to the use
of the waters of said Deep Creek, to the flow at all times
during the irripation season of 20 inches, to be measured
at the point of diversion under a four-inch pressure, his
right to the use of same to date from April 1st, 1872,
That the defendant, James Cottam, is entitled to the use
of the waters of said Deep Creek, to the flow at all times
during the irrigation season of 12 inches, to be measured
at the point of diversion under a four-inch pressure, his
right to the use of same to date from April 1si, 1874
That the defendant, John Cottam, is entitled to the use
of the waters of said Decp Creek, to the flow at all times
during the irrigation season of 7 inches, to be measured
at the point of diversion under a four-inch pressure, his
right to the use of the same to date from April 1st, 1874.

That the defendant, Arnold Goodlitf, 1 entitled to the

FE————— ]
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That the defendant, James H. Berry, is entitled to the
usge of the waters of said Deep Creek, to the flow at all
times during the irrigation season of 20 inches, to be meas-
ured at the point of diversion under a four-inch pressure,
hig right to the use of the same to date from April 1st,
1887,

That the defendant, Josephus Huddleston, is entitled
to the use of the waters of said Deep Creek, to the flow at
all times during the irrigation season of 10 inches, to be
measured at the point of diversion under a four-inch press-
ure, his right to the use of the same to date from April 1st,
1889. _

1t is further ordered, adjudged and decreed that if any
surplug remain after the foregoing appropriation that the
same shall be apportioned among the Curlew Irrigation and
Manufacturing Company and the Deep Creek Curlew Val-
ley Trrigation Company and D. G. Nelson, William Har-
ris and Andrew Anderson in the ratio which the several
amounts of water herein decreed to them Dbears, to each
other in the whole of said surplus water.

It is further ordered, adjudged and decreed that there
ghall go through the main channel of said creek during the
period when the water is not used for irrigating agricul-
tural crops a sufficient amount of water going to the lands
of the plaintiffs, to water plaintiff’s stock not to exceed
1,600 head, snd that there shall also during the season
W rmz gaid water is not used for irrigating purposcs flow
down the natural channel of said stream to the lands
of the defendant, G. W. SBhowell, a sufficient quantity of
water to water his stock upon said premises not to exceed
300 head.

It is further ordered, adjudged and decreed that except
the plaintiffs, Henry Conant and Edward Conant, and
the defendant, G. W. Showell, to whom said rights have
been herein before adjudged, that each of the claimants
herein shall be entitled during the season when irrigation
is mot necessary, to a sufficient amount of said water for
domestic and culinary purposes and for the watering of
their live stock which said right shall date from the time
of hig appropriation as herein adjudged, due care being
had for such amount only as is necessary for such pur-
Poses,

b

1t is further ordered, adjudged and decreed that before
any claimant to whom the right to use water is herein ad-
judged shall be entitled to divert said amount or any por-
tion thereof, he shall place at the point of diversion a
strong and substantial box, pot less than 8 1-4 feet in
length, placed upon a substantial foundation so that no
water can escape underneath or at the sides of the box,
and so that the amount may be accurately measured there-
in; that said water shall be diverted by means of a ditch
or ditches from said stream, and they shall be so construct.
ed that it will avoid the damming of said stream to the
extent that it will materially check the flow or dam the
SAINE,

1t is further ordered adjudged and decreed that the

costs in this case taxed at $...... be paid as follows,
to wit:

The plaintiffs, Henry Conant and Edward Oobm&?.%ww 60
G, W, Showell ... i, 2 B0
William Cottam ....... . i, 100
Charles Arbon .. ... . it i 40
James Cottam . ... o i e 24
Johm Cottam ... i i 14
Albert Hurd . ... ..t i et i i 240
Arnold Goodliff ...... ... . . . i i, 300
Curlew Irrigation and Manufacturing Co......... 6 00
Deep Creek Curlew Valley Irrigation Co.......... 72 00
William Harris . ......o ittt 38
DG Nelson . .vevrr it e i taanenaeea., 300
Jane Hall .. ... .t i i eiianeennnna.. 4 80
Andrew Anpderson ............cciiiiiinnieia.. 240
Jogephus Huddleston ................. ..o 1020

It is further provided that the defendants herein who are
engaged in irrigating the meadows along the edge of the
gtream, may hereafter upon due and reasonable notice
apply to this eourt for a modification of this decree.

It iz further ordered that the water herein decreed for
irrigation is to be used for the purpose of irrigating the
T::? described in the pleadings as helonging to the re-
nwmrﬁqm parties, and lying under the respective canals,

1t is further ordered that each and every of the parties
hereto, their and each of their servants, officers, agents, at-
torneys, counsellors and employees are, as against the
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ﬂmmZHa AND rpﬁmymmw RIGHTS N C0., IDAHO “
< . 19 Revised _ - : . .- - wWater Dist, No. :
I \ =T T : i e gl _ ) ) “ L
. ~PHowzmm vmmzkhw - NAME - ) AMT. Date i ling ,_ _Point nm uw¢mwupnn N PLACE OF USE, FEMARKS, ETC. L
L t H iA GLIMLIW..F [\.iﬂ- UH-.rmJN..J ﬁ.r- L P ggwdo ,m.r.wmﬁuo H..t:..-.*yl.mm. ) E i
. [ : w Deep Creek | Near : ” 2996.82 acres_in Sec. 34: Twp. 158, Rpe, 32E. .w
wwq-mooow . Delmore Canal Company _ I L 344 11- 13- 1907 . Center 13 {155 32%) Secs. 3, 4, 5,8, 9, 1), Hm. 16, 17, 20, 21, 22, ]
: ” : ‘ : " h _ 28 and 29: Twp. 165, Rge. 32E,B.M, d
R - _ “ ; w
. w Spring i : ‘
- i ! ; i
o 17-2001 : Holbrook, Heber A. 1/10 } 3- 12- 1909 NESE | 21 | 145 32E[ SWNE, Sec. 22; Twp, 1.5, Rge. 32E,B.M. 1
Cedar Creek & Bull| 1.3 frqm Cedar SENE m i NWNE; Sec. 20: SWNE, SENE, Sec, 29: Twp. 13S, '
17-2002 Richards, Alexander H. Canyon 4 of ¥ 1. 17- 1910 SWNW ;28 {135 33E| Rge. 33E,B.M. % i
from Carffyon NS SV 71 | 135} 33F Ny b
J— .m
Joe Jones Spring . -
17-2003 Jones, Joseph P. 1/10 of 1 5. 5_ 1910 Lot 1 6 | 135| 33 SWNE, Sec. 6; Twp. 135, Rge. 35E,B.M. _
. . _ , 3 unpamed springs |- NWSE 7 NWSE, Sec. 73 NI/2NE}/4, Sec. 18; Twp. 125, Rge.
17-2004 Sorenson, Jameg P. _ 0,3 4o 21- 1922 N1/2NE| 18 | 12S! 33E|{ 4aF R .M. g -
o Showells Spring
17-2005| Showells, Edwin J. , 2/50 8- 15- 1910 51/2 16 165! 33FE] Near mOHHDN
: Deep Creek J . 10: SENW, Sec. 15;
117-2006 . Curlew Irrigation & Reservoir Co. 5.52 6~ 8- 1912 KESE 3 16S| 32E| NWSW, SWSW, Sec. 27: mmmm Sec, 28; Twp. H
. Rege. 32E,B.M. o
: A spring _ . T : =
17-2007 Um<wm. hord Stuart N 1/100 6- 23- 1918 9 | 145! 30E[ Domestic use in Sec, 9: Twp. 145, Rge. 30E,B.M.
. Springs SWNENE p) . _ _
17=-2008 mﬂmmmﬁunw. Reinholdt . , 3/50Q 3- 15- 1914 SWSESE 35 135! 32E[ NENE, Sec. 2; Twp. 135, Rge. 32E,B.M.
, oo o Springs . , .
17-2009 Espitallier, Joseph; 3/10 7- 11~ 1914 | swusg | 25 ! 115 32r| SWSE, Sec. 25; Twp. 115, Rge. 32E,B.M.
L : . -Spring - : : .
17-2010 Fredrich, Walter - » 6/50 8~ 31~ 1914 | SWNWNW 22 1 175! 42E| At the spring
. i . . Josephson Spring - .
17-2011; Josephson, E1ld _ -8 4- 23~ 1915_ | 1or 1 | 7} 168! 33E] SENE, Sedy 12: Twp. 163, Rge. 32E,B.M.
— SWOW R un.__.l.._?.:.lrar..g@ . 9€C, L/ LWD, LUD
P v — preem T a——

_ _ 5. wwmnw Pine Ck. _ . N1/2NE1/4, zp\mzsp\p zwxmmszb mw\mmmwap
:Hmougunrmnwom E , 2.0 8- 13- 1917 NESW 28 | 168! 29El 25. Tup, 165, Rge. 29E.B.M.

mmwmn nmﬂ%oﬁ

e oWt
-
t-.:
N
-]
H

Hq-mow» woﬂwwsnmn mnpnnnlm. ‘6.4 L 6 19- 1922 | sung 42 | 125! 325 SESE, Sec. 9; Twp. 129, Rge. 33E,B M.

m:mmv nﬂmmw

: Hulwowm : wwnwmﬂnm Hmmmn m. _{ 1.8 | _mw;»mwwamp_ SESE 33E, Twp- 145, Rge.-33E,B.M q,.v
E- 17-2016 Eliason, Brt e 4 0,02 ] 10- 28-:3925 [ NESW J1E! SENW, Sec. 3; esﬁ.‘pbme=mmm. uwn m z

-




LS . PERMIT AND LICENSED RIGHTS ON . Basin 17 (surface) - | _ _ €O., IDAHO

19 - fevised - , _ , ‘Water Dist. ¥No,
T - ! . Y : T _
LICENSE| PERMIT _ NAME : * AMT. !Date of Filing | Feint of Diversion : PLACE OF USE, REMARKS, ETC.

‘ : . . L “ g g, . °F Prierity i Subdive jSec. | TwplHge.| T oy
S . : Spring i o : w P : w
T 17-2017} Wilson, George C, e fT-.,.C_Po r| 10~ 5- 1927 ! SESW _ﬁ 8 1 158! 34FE1 At the home of the applicant ) )

' Spring f, : i ) i | . . S
17=2014] Eliason, Bert H 4~ 8- 1929 SESE 1| 158 31E] SESE, Sec. 1; Twp. 158, Rge. 31E,B.M. !
A.:d. Two springs ) . ¥
- , 17-2020! Anderson, Lars 11- 27- 1837 SESE 7 165! 30E] SESE, Sec. 7; Twp. 165, Rge. 30L,5
Pole Canyon Spring
17-2022 U. S. Forest Service 0,01 12— 26—~ 1947 NESE 7 155| 29F| Watering livestock adjacent to spring.
Unnamed stream SESY, Sec, 23; NENW, Sec, 26; Twp. 153, Rge.
lﬂlNOmu Robbins, H. B. 0.8 2- 28— 195Q NWSE 23 165 32E 32E,B.M
4 Unnamed spring , N1/2H1/]

17-2032! Robbins, Kendal J. 4,8 9-  7- 1955 | XWNE 25 1 168| 32E
Unnamed stream West of

243 Twp. 168, Bge., 32E.B.M,

72046 Fredrickson, J. F, .02 53— 10~ 1961 |Center | 27 | 1351 33E| yest of Center, Sec. 27; Twp. 135, Rge. 33E,B.M.
Indian Spring . .
17-2069 Pierce, James M, 1/100 5- 17~ 1906 lor 3 | 1 | 145} 29E| Lot 3, Sec. 1; Twp. 145, Rpe. 29E,B.M,
. U. S. Forest Service Upper & Lower Canal . Black Pine Administrative Site
17-2070 Department of Agriculture Spring ,0089 7~ 2= 1940 SESE 32 | 158! 29E{ SEl/4, Sec. 32; Twp. 15, Rge. 29E,B.¥ _
North Canyon Spg. . NWRE, mmmn 29; SWNE, Sec, 32: NWNE, mmn. 28;
17-7012] United States of America-Forest Service Aaf 12—~ 4-_1970 SYNW 17 155 32E| SENE, Sec, 27; Twp, 158, Rge. 32E,B.M,
. . i, , ol . AR L T £ VA b O AT * 1. T A~ -
Jﬁa% 4 - = . Mu 72 I A D W/« IRt .h.rﬁuh\h.iin‘k..lda‘\‘%\?'a\
117004 ¥, 2 L2 2 a2r 7=/5 /97 | sgn | AL (L3S

/7- TO15 h-\i /272 | sz | 36 | B
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o Basin 17 (subterranean) . . . 0., IDAHO
- | 19 Revised _ , . . Water Dist. No,._
i T - i T
Manm.zmm,_ PEMIT} NAME L M. AMT. iDate of Filing | Point of Diversion 3 PLACE OF USE, REMAFKS, ETC.
¢ w ; i . 1!_ LT.”.]WH, Pricrity ; Subdliv, Mwmn. Jnt.omwmm. - ’
m ; M . J ‘ ; ‘ Lot 11 . < .
. 4)7-2019: Yan Komen, K. . - L2 9=12-.1936 ¢ SWNE. . 31 | 155 30E! Tors 5, 6, & 11; Seq, 31; Twp, 155, Rge. 30E.B.M.
_ U o ; | |
| .}17-2021, Campbell, Raleigh H. . 0.1} 3 23- 1939 ; SWSE 32 | 145! 30E! SWSE, Sec. 32; Twp. 145, Rge., 30E,B.M.
y _ , E | EL/2, Sec. 34; W1/2, See. 35; Twp, 158, Rge,
17-2024 The Duvall Company 0,133} 10- 17-_1950 SWSE 36_1 155, 29E{ 29F B.M. .
1722025 Salt Lake Pipe Line Company 004 | 6= 21- 1951 | xipw 15 | 15s| 30E{ WWWW, Sec. 15: Twn. 155, Rge. J0E,B.M,
— A Trans. 0 WL/2NW1/4, W1/2S8W1/4, Sec. 43 E1/2NE1l/4, E1/2SE,
17-2Q0261 #971 Sweeten, C., H. and Mary C. ) (5.86) L= 28- 1953 “NWNW 4 155 33E! gep. 5; Twp., 155, Rge. 3I3E,B.M.
12-2027] Eliason, Chester A. . 1.2 | 7- 2-.1853 NESE_ 9 | 145| 32E] NWNW, Sec. 15: Twp. 145, Rge, 32E,B,M,
o : 1 N1/2Swl/4, S1/25W1/4, Sec. 8; NESE, SWSE, SESE,
17-2024 Baker, W. L. 2.97 7- 30~ 1953 | SESW 8 | 15S{ 33F| SESW, Sec, 7; N1/2NE1/4, NENW, Sec, 18; N1/28W,
, . : L Sec, 17: Twp. 155, Rge. 33E,.B.M, .
{ - a
17-2029 Smith, Karl M, 2.4 10=_14- 1953 NUSW 33 145} 33E| Rge. 33E3B.M,
f _ ] . |_N1/2NE1/4, S1/2NE]
17-2039 Smith, Stephen L. 2,08 | 3- 4- 1954 | wmE 8 | 1ss| 33e[ 33E B.M,
A - . St : :
17-203 Stocker, Arthyr A. = . 3.2 7~ 8= 1954 SHNW. 9 | 16S] 32F- Sec, 9: Twp. 165, Rge, 32E.B.M.
17-203 Nalder, Vernal .70 5-_15- 1956 NENE 36 | 145l 328 E1/2NE1/4, Sec, 36; Twp. 14S, Rge. 32E,B.M.
. o ‘ T . . , . umm Rge,
— ﬁqnw:»A Steed, Vern 3.0 9- 26~ 1956 NESW 34 | 158 329 32E,B.M. NENE, Sec. 3; aco Hom xmm. 32E,B.M,
y _ . Wi/2NW1/4, W1/28W1/4, Sec, 4 N1/2NE1/4, S1/2NEW
17-2033 Sweeten, Colen H. & Mary C. , 0.26 | 11— 29- 1956 NWNW 41 158 339 NI1/2S¥1/4  S1/2SF1f4, See. S: Twn. 15S, Rge. 33E
.....:J.Nm,w. | Neal, George G. . : 1.91 10~ 24- 1957 | NENE 141 168 372H NF1/4, SESE, mmn. 14; Twp, 165, Rge., 32E.B.M,
SNEY. : S G S | _SWNW, N1/28W1/4, S1/28W1/44 Sec. 10: W1/2NW1/4,
17-2034 Neal, George or Peggy 3.93 2- 71958 | gunw~ | 10} 165 32H Seg, 15; Twp, 16S, Rge. .&m B, M.
:,.Noum _ - Mills, William R. & Pratt, Harold A. 4.0 2~ 4- 1958 SYNE kl 163 um, Sec. 10: T 165, Rge., uwm R.M,
L L. . . ) . N - . i . . .
17-203 Ireland, J. N. & Co., Bankers : .74 5- 19- 1958 NUSY 24 | 149 328 NENE, mmn. 26; Twp. :.m Rge. 32E, 3. z
: Z I o -G - : . 1 : E, Sec
Hu-mo»‘\‘;.__ ﬂ mnnmn <m|m - el e 10— 6- 1958 o} 21 169 32 ‘,Hxnplpbm+|mmw~_umm.wq:.
:Koﬂh i Laub, :mﬂ.ﬁ: J. Sl R 8.0 ‘.“.Sl 22- 1958 _ ML M:m:mnrqw.,m ?u.i:b.m._l.hm.. 32E,B.M

*F




FERMIT AND LICENSED RIGHTS ON Basin 17 (subrerranean) , CO., IDAHO : T
. ’ 19 Revised : _ . ‘Water Dist, No, m
LICENSE mmmzﬂ.w . NAME _ AMT . _um._.,.nmwow q»wwum i Point oh Eﬂwwuu on PLACE OF USE, REMARKS, ETC. W
Lo - ) i c.f,s,, °F friormty mcs,oawf [o8Ce Twpyige. . i
4 Trans. ' o _ | w ' ! N1/2, S1/2, SESE, Sec, 25: Twp. 165, Rge. 32E.B.M i
17-2042| #1072 | Andersom, Victor = . ,umkbmp;;xpo 29- 1958 X .25 ;163 32E _ L . w
LW _ “ - o ENE, NESE, Sec, 83 S1/2NW1/4, N1/2SWL/4, SESW, p
17-2D43 Stocker, Arthur 4. M 1.65 + 2- 2- 1959 | SiWW 9 1168, 32E] Sec, 9; Twp, 16S, Rge, 32E.B.M, M
ﬂ 4 M : q N1/2SE1/4, SWSE, Sec. 9: SW1/4, Bec. 10; NWNE, |
17=2044 .mwwmmonk Chester o N 5- 11~ 1959 NWSE 9 145 | 32E) N1/2NW1/4, Sec. 15: Twp. 14S. Rge. 32E,B.M,
. /9 : :
7=2047 Kress, Arthur o 1.58 ) g_ og_ 1653 NERE 27 135 | 31E]| Tyn. 135, Ree. 31E.B.M. "
_ . i
L 17-2048! Pritchett, Forrest _ 0.3 7- 27- 1961 SHSE 25 | 115} 32E] Stockwatering m
) ) B sen Ao SWNE, SENW, NESW, NWSE, Sec. 25; Twp. 145, Rge. o
17-20521 Willie, Wells G. _ 2.0 | 4- 18-~ 1966 SENW 25 1 145§ 32E] 32F B .M. b
) Fano gy . . SESH, Sec, 24: NENW, Sec. 25; Twp, 145, Rge. ;
1720541 Eliason, Chester and monm. 3.0 7- 27— 1956 NESE 9 145]) 32E] 32F B .M, .
.w..r\\.‘...l.u: \« L OV L
/] . I
17-2055[ Hill, William M, ; 10.0 Z2-_12- 1986 NENE 36 ] 155] 32E} NE1/4, NW1/4, N1/4SW1/4, N1/2S5E1/4, SESE, See. 36
: : , wn. 158, Ree. 12E B.M, - _ _
.\ ) m.n.M.Q?}l. \‘ e | . - -
17-2056] Steed, Carl . 3.2 8- 8- 1966 NESW 26 ) 16S! 32E! SWl/4, Sec, 26; Twp. 16S, Rge. 32E,B.M.
Jun o N . . . ) .
122058 ::wm Clarence ~° 1.3 8- 24- 1966 . SWNE. 34 ] 158! 32E! SWNE, NWSE, Sec., 34; Twp., 155, Rge. JZE,B.M.
‘ L State of Idaho, - : %Qﬁ;w& L : . : r
12-2059] Department of Highways . £0.044 | 9- 13- 1966 NESE | 35 [ 158, 30E! pomestic purposes 2
i : . Tres wva s p : L
17-2060]+ Hickman, Warren E. _ B 10— 17- 1966 |~ NWSE | 27 [ 165] 32F| py/oqu1/4 SE1/4, Sec. 27: Twp. 165, Rge. 32E,B.M |
.\_ g A \w..}%% i 4:\ cu ﬁa.:; f9e8) i ’ ”
12-2061{ Showell, Rollin Jess 9.8 12= m| 1966 NWNE 3 { 165] 32E{ NWNW, Sec, 107 Twp., 16S, Rge. 32E B.M,
. J ‘ . Covoopr o m\\&u\? #ofowfa ) ) ”
17-2062| Smith, W, R., Jr. " e 1.6 _1- 23- 1967 NESW 6 153 33Et gy/o6u 1[4, S £+ Tun. 15¢ 23F R.M. T
y : \ﬂ?i&.hﬁ.ﬁ»h\A SRR AR 2 LN ~19%7 L0, 05 lwn ~Hee. _
17-2064) smith, Joel A,  Fgowns pocsery 1.6 Fm—de-3967F SENE | 32 ! 14S| 33E{+E1/2NE1/4, Sec. 32} Twp. 14S, Rge. 33E,B.M. 3
f B o o\oﬁuhy. _ g ot T - _ zimsz Sec. 13 ﬁa.pmm mmm. _32E,B.M. zﬁ? 3
R O SRR : S e o : . . . . :
tf=2066} Willie. William L, = -~ _ 2,4 3= 17~ 1967 SWNE 31 . 148! 33| E1/2NE1/4, SWNE, Sec, 31; Twp, 145, Rge. 33E,B.M
4 L e | Ry el V2 R SWNW, W1/25W1/4, Sec. 18; Twp. 168, Rge. 33E,B.M
17-206 Eliason, Dee . ._.1 N.».. 1 m.\ Lot 2.1 18 ! 168] 33E . . B e
: e s e NESW | 3% |- 15S] wumrmwnjumnaln
1 Company, Ltd..

|.hm| 1967 |- sgNE L33 ! 158l 32% o o
, .~ NENE 34 158 328

e
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- PERMIT AND LICENSED RIGHTS ON . _ o | :
. R | | i / . fasin HN..ﬁmCUﬁmﬂﬂmBmma . OO-u IDAHOD
- 19 Revised B} . _ ‘_ . “'Water U»mﬁ.... Noe
CENSE| PERMIT _ i of P43 ; . 7 , : -
LI o NRE ! AMT. ”owﬂmwrw Filing | Point of upwmwuumm PLACE OF USE, REMARKS, EIC. - S
c.f.5,  °F Priority iSubdiv, ‘Sec,: Twnjiige. LR
< L ! ‘ S ] 4: Ty
; , ; .y . 158,
17-7000} Sweeten, C. H. & Sons, Inc. . 6.0, 1- 81968 | wEsg | 5 1153 33 Ree. 33E,B.M a R
y : . , ; ,.L.bhlb..lmhnL .EHBPTEF Sec. Pm,lgrlubm?!:
X 17-7001| Anderson, Ross, Jr. 3.5 4 2= 6- 1968 SWNE | 13 | 16S [ 32E[ Rge. 33E,B.M, S1/2NF1/4 iwzﬁ,:, Sec. 13; Twp.
y 165, Rge. 32E,B.M. ol
|
A _ A E1/2NE1/4, Sec. 237 z:NzE:; Sec, 24; Twp. 165 °
17-7002] Showell, Rollin — 3.2 2- 15- 1968 SWNW 24 | 165 | 32E| Ree. 32E, B.M. S
‘. ,_ N1/2NEL/4. Sec. 21; NWl/4, NWSW, Sec. 27. SWSW, 3
17-7003] Neal, Merle L. 1.0 7-.31- 1968 NWNE 21 1 165] 32E) gec, 15; Twp. 16S, Rge. 32E,B.M. _ i
17-7004| Campbell, H. Sanford 6,4 1-_21- 1969 NESHW 16 | 16| 30E| NE1/4, SW1/4, Sec, 16; Twp. 16S, Rge. 3I0E,B.M.
17=70808 nwm.nn Constr Company ‘ ..m 2=-_11-_1969 WENE 8 155| 30E! Industrial use
. 12-7006] jarris, C. E. 3.0 | 10- 6= 1969 ey | 11 | 165] 32E] NW1/&, Sec. 11: Twp. 165, Rge. 37EB.H,
JBontthiauit 77usl %% ALl of Sec. 7; Mi1/4, SWl/4, Sec. '8; NIJZWLJG,
17-7007] 8.0 g- 19~ 1970 SWSE 7 1 158] 33E| gec. 17; NI/2NELS
S ‘ ‘ ; 158, Rge. 33E,B.M,
| _ | » | o | S1/25u1/k. Sec, 28; S172581/4 . Sec. 79, R
17-7008] Nelson, George L. and/or Murrell A. .| 9.0 9- 15- 1970 SWSE | 29 | 145] 30E{ p1/2 . 32: All of Sec.
: _ . : | 33, Twp, 145, Rge, 30E,B,M. NW1/4, Sec. B
N1/2NE1/4, SENE, NENW, Sec. 5; Twp. 155, Rge, 0L
- .y United States cmﬁﬁ. of Interior - SESE, Sec. 21; SWSW, Sec. 27; SWSW, Sec. 73; :
17-7004] Bureau of Land Management e xiif|-7.25 | 11- 18- 1970 | WWNE | 27 | 15| 308 i, Sec. 26; SWNE. Sec, 27: NENE. Sec. 28
| _ Twp. 155, Rge, 30E,B.M.
J : x : C , | SW epr : S1/2NWl/4, Sec, 53 mmzm Sec. 61 es? 165,
17-7Q10 Anderson, Victor  ° 2.77 11- 24~ 1970 ) of Lor-%f--5 ] 188] 30E Rge, 30E, m.Er :
‘ TRANSFERS _ o | -
/ Transfer No. 971 ... = . o FIR R _ ENNEN . Sec, 43 mtl Sec, 5; Twp. Em wmm. LA
- b17-2008 Sweeten, Coien H, N - _3.86 4= 28 1953 NWNW_ | 4 } 155 33g) 33F, B.M. i s
4 . |Transfer No. 1072 : oo . . : . _ b
Hi=2042 Crosby, Glens. 4. : 10-729- 1958 '} weRE | 25:) 168} 32E| SEija, .E:E\Nmzt» Sec, 257 Tup, mrwmm. umm_ﬁ




PERMIT AND LICENSED RIGHTS ON

Basin 17 {subterranean)

C0,, IDAHO
19 Revised wWater Dist, No,
LICENSE| PERMIT NAME ,ﬂ AMT. Mcm.am of Filing {  Point of Diversion PLACE OF USE, FEMARKS, ETC,
cfs | or Priority  iSubdiv. |Sec.| Twp{Rge.
17-7013] Tomlinson, Darrell B. 6.0 | 5 3-1971 SENW 36 |13s
e Y T AT Wwwb - H
, . SINE % £ A
V227 Fusit y 175, T2 fr T 4 | ses| e , ik &w& BRE, B
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19___Mevised o . Water Dist, No.__. __

| ‘ : & _ | or Praority  [Subdiv, |Sec.]| Twpylge. .
: . _ T _ , By, Sec. 36, T.145, R.J0E,B.M
17-2057 Bowen, Darwin A. _ ] 1,2 | 9-28-64 - | NWNE. {36 ) 14S]32E _a%.
-+
|F -
J — } =
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u“', CHRLEH IRRIGATION AND RESERVOIR
o GOEPAKY, a corporation,

Plaintiff,

: ~DELHORE CANAL GGHPANY, 8 corporation,
N “ ‘t al'
: Defendanta,

_ G. B, WADE and C. E.‘HARRIS B .
k Intnrplalded Dafendants

lgparties had adjuated the dispute'
B aetinn, and thnt thoy had antere

—w‘:ff.mu it S

A e

IH THE DISTRIGT COURT OF THE FIFTH JUDIGIAL DISTRIGT OF THE STATE

IDAHO IN ARD FOR THE COUNTY‘GF ONEIDA

M/?’/ﬁ

@mc. £ o ,f.é%;-nd—ﬁ*'w"ﬁ _ﬁ“:ff% Y IATE

 }
4

)
)
)
)
D)
)
)
)
)
)
)
)

) This cauae aama on regullrly £ be heard bafaro tbe‘ﬁ
 £ :ﬁcourt,_sitt1ng without & jury, tha Honarabla Jay L. Downins
| Proaidlns. on the 28th day of Jﬁne, 1937, with A  f
"i.anuira, and LaRoy B, Yaung, anuire,'appaaring as attornaya To
| N the plaintirt ‘and Jones, Pomerey & Jonas appearing as nttornayl'
.?for the d°f°ndﬂﬂts, and after avidenoe had baen 1ntr”duaed by ﬁha‘“ﬁ
faplaintiff 1t was made to appoarﬁtc tha Court that tha raapectivg

batween them at 1asue in this

“Jf aettlamant thereor* that it would be neceaaary to continna thg

_~'m¢o said tanhative andoratnnding, onterad 1nte bhe fbllﬂwing aﬁ;_

R
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by certéin of said defendants; and

'plaintiff on. the 2ath dnd 29th day”,of June, 1937; and

.preceedinga temporarily. abated in order to permit the. .respee
parties to compromise end settle all of seild diffieulties#naﬁm
disputes pertaining to said decree, and provide, if: Tble
.a method for.a more efficlient and'satiafactory anforeuuonk.of

ment, to-wit:

Agreement

TEIS AGREEMENT msde and entered into this _ day of
, '~ , 1939, between the CURLEW IRRIGATION AKD RESERVOIR COM-
a corporation of Onelda County, Idaho, and 1ts Bosrd of j
Directors, Parties of the First Part, and DEIMORE CANAL COMPANY,
a corporation of Oneida County, Idaho, snd 1ts Board of Directora,§
Parties of the Second Part, WITNESSETH : R

WHEREAS under date of December 15, 1914 the Diatriet' .
Court of the Fifth Judicial District of the State of ‘Idaho, in . and -
for Oneida County, in the case of Curlew Irrigation and Resérvolr ...
Company, a corporation, plaintiff, versus PrattIrrigation Company, |
htd,, a corporation, defendant, entered 1ts certain decree adjudi-i
cating the water rights of the respective corporations in and o
that certsin stream known ss Curlew Creek, which sald decree is |
hereby referred to and by refaranca made & part heraof- and e

. WHEREAS, Dulmore Canal Company, of parties of tha socond!;
part, has succesded to the interests of the sald Fratt Irrigation. :
Company and 1a bound by the terma and provisiona of said dacree, i g
and BRI , . o _ IR ,_'

C WHEREAS, certain differences have heretofore existed and
are now existing batween the respective parties hereto growing. outy,ﬂ
of, and in connection with the construction of certaln of the . =y
proviainns of sald decrse and the respective rights, duties and
obligntlons cf esch thareunder- and , . i

WHEREAS bacause of #ald differences and diaputea saiﬂ %

Curlew Irrigetion and Reservelr ‘Company, es plaintifr, filed in tha
court hareinbefore referrad to on or about the day of April,;._”
1936, 1ts complaint ageinst the .8aid Delmore Canal Uompany, Lewis | .
R. Camnon, Andrew Anderson, Willlam R. Bunderaon,. Rny Rowe and - :;i~
Ciifford fqeal, as its directors, and Fred Hurd, . wuter'naittr, SNy il
acting pursuant to the terms of sald decree, as.defendants, by“
which complaint plaintiff sought to have sald dooree of Decemha'
15, 1914, construed and enforced, and to recover: damsgea agains
said dafendants and o

Z-I'

" IHEREAS 18sues were- Joined by the. filing_oi an anaver ’;r

WHEREAS, therearter, pursuant t0 crder of said Court,
G. B, ‘Wade and C. '®, Harris, claimants to certaln righta.on aai
stream, were brought in as 1nterpleadad defendants, sagd '
sald Wade and Harris filed therein .their and eagh’
tive clsims in snd to the use of & portion. of s} e
issues .were duly jolned therson, ell. of which: setd ilts-;pf' 3
and proteedings in the csse last referred to are hereby noforrad
to and by rsferance made a part hereof° and B B

' WHEREASS;an the 28th day of June, 1957, sai'ioan5e'1aat
referted toicame on regularly far:hsaring befora. ﬁho@ﬁgn rable-
J. L, Downing, District Judge, and evidence was submitted by

HHEREAS, aaid eause was' ﬁhdreupon continued ‘nﬂ;the

datbl

1ts tqms and provisions,

02_- 7




U‘:fpfdﬂiitﬂ, and the promlsaa of the respective parties horeto, * ;?}=:
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?Q-;vateru of said stream, shell thereafter deliver the quantity fie

s RS SR NURTARES S

‘actual.-loss between sald point of delivery and the laterals at:
- the ‘Baid Arbon Meadows and Sinks Laterals, respeotively, said

requested by the party so selected by the second perty to deter
‘the water confined within its baﬁka, and if .the said: parties so

-and h&l decision ‘on: safd’ matter ahall ‘be - final.
‘then sald Delmore Canal Company, 1ts officers and agents, the. -

‘irrigation asessoni that is, from Mareh first to September.thirtiet
 1ns1uaiTs, of eaoh and every yuar thareafter, and. aeid Dolmoraw

:aﬁvgf NUW, THEREFORE, in considarstion of the fomagoing

IT 18 HUTUALLY AGREED AS FOLLOWS, to-wilt:

1, That all matters for conaiderution are uithautwpreju-;fjﬁ

'dice to the sult now pending, and if a final agreement is not mnde5;_.

v

sald sult shall continue without 1mpairment of the righta of

e 2 Panding negotiatlcns and during the period for‘d_
mining seepage losses, as hereinafter provided, 320 miners!: 1ng
of water, aa fixed in the 1914 decree, shall be dslivered Py
tecond parties at the Sinks lLateral, and llkewise 19 miners! ™ I .
Inches shall be delivered at the Arbon Meadows Lateral. ,f’_;_'L

3. Within a reassonabls time after the signing of thia
agreement, end sfter the selection of a competent englneer, a:
sulteble measuring device shall be .instslled in the natural .
channel under the direction and supervision of seid engineer, .
to be hereafter selected, at or neasr Larkins Bridge where the - .
cemetory road erosses said natural channel about a mile North of
‘the state highway at Spowville, Box Elder County, Uten, {whieh =
ssld point shall hereafter be referred to as the point of de-
livery) and a sclentific study shall immediately be undertaken -
by said engineer, or under his direction, to determine as accur=
ately as possible the precise quantity of wster which must be .
deliversd at said point of delivery to insure at all times durin
the irrigation season a continmious flow of 320 miners' inches et
the 3inks Lateral and 19 miners! inches at tha Arben Meadawa:rﬁ'?
lateral when conveyed through sald natural channel, = In making
sald sclentific study to determine the gquantity of water which .
mst be delivered at said point of delivery to provide for a _;f* u
continmuous flow of 320 miners' inches at the Sinks Leteral and
19 minera' inches at the Arbon Meadows lateral, sufficient moasuro¢
ments shell he taken by sald engineer, or under Nhis direction,. . SR
during the rrigation season for the period of time herein mentionqd 
to arrive at the reasonable average flow that shal) be delivered s
at the point of delivery to provide for the delivery of 320
miners' Inches at the Sinks Laterel and 19 miners' inches at the
Arbop Meadows lateral, In order to determine the amount of .

natursl chennel shsll be cleansd and maintained betwsen said
respsctive points at the expense of first parties in a reasonably
clean .condition and the water flowing therein shall he confined -
at a1l times within the banks of ‘seid natursl’ ohannogﬁy Provided:
that esgh of the parties hereto shall-sach select one: person to*
go vpon-end over the channel between said pointsias:often.me

mine whether said channel is in a reasonably clean condition and
selected fall to agrees the said parties soc sslected shall imme~"
distely select & disinterested party who shall examinaxtho channcl
T 4 ‘When the quantity’of 103: betweon said pointa has
heen computed end deétermined to the satisfaetion of the anginoer,
water makter or other agency .charged with the distribution of.
80" codyutad as aforesaid st said point of delivery during th

S TH \-'s?
-5.-




ﬁ
; Ganal Company shall be responsible for all expense incurred in or ;
-t ineident to the delivery of said quantity flow so fixed and deter- |
! mined as aforesaid at saild point of delivery. First parties agree%
: to aocept sald computed and determined amount at saild point of g
. delivery as & full complisnce with the terms end provisions of }
. the sald decree of December 15, 1914, In so0 far as the same ¥
'i relates to or affects the Arbon Meadows end Slnks Latersls, and i
first party shall be responsible thereafter for any and all loss ]
; sustalned, or expenses Incurred Incident to or in sny menner eon-
% nected with the delivery of sald water beyond ssid point of Ll
: delivary. _ ﬂ?af

: D, WHEREAS, it will be necessary from time to time ror E
' the second parties tc clean the natural channel above mentionsd .- ! -
between the dam of the second parties end the point of delivery - ! .
! herein mentioned, and that the first parties herein have the right |
a§and easement over the lands through which the sald stream flows in
1 3ald channel for the flow of water to 1ts reaspective points of ;
diversion, and by reason thereof, have the right to clean the b
g said natural channel end remove obstructions from the bed of the 0
‘ stream so &8s to permit the water to freely flow therein to its b
2 respective points of diversion, 1t is therefore agreed that in 1
the event the second parties are denied the right to go upon and - i
i
E

}over the lands through which said channel runs between said dam

éand said point of delivery to clean the seme, that the parties: of
! the second part shall have the right and privilege of using the R
! name of the first parties at second parties own cost and, expense
to institute such sction as mey be necessary or proper against any ]

1or all of the owners of the land through which said chamnel runs .
between ssid points, to secure the right to clean sald channel. ‘;

6. Any and all rights acquired on said stream by the !

Utah Idahe Land and Water Company shall be unaffected by the
~terms apd conditions of this agreement.

7. The rights of the sald Wade and Harris shall be fixed
and determined by a decree of said court in the action now pending,:
-and such rights, when so determined, shall not be affected by the-_,j-_
terms and provisions of this agreenent

i
{
!
l
i

8. A1l expenses incurred in the Installation of said.
measuring device at the point of delivery, as well as expensss
i Incurred through the scisntitic study of sald stream for the
-purpose of determining the necessary data upon which to base ;
-the quantity flow required at ssid point of delivery, shall ba S
:borne equally by the two companiss., ;, N

e St ot "‘f-"';i

- 9. Said study shall be concluded and finel- é%ﬁorts sub-lfgf“
mitted thereon, 1f possible, by not léter than Septembor 1, 1940.ff

10. 1t 1is recognized that 1ncreased sespage . 1mmadiatelyt?ki
balow the reservoir has @esused and willl hereafter cause increased - V-
"expense in cleanling, meintalning and repairtng the Esst and West
‘laterals above the point where the respective welrs and measuring _
;devices sre now installed, It is agreed that the care and mainten~j.
;ance of that'portion of said laterals above the sald welrs, as now |
‘installed on each lateral, shall be pisced under the control and | |
;Jurisdietlon of the general water master and sald water master sballj;
‘48 a part of his duties, malntain sach of sald laterals, above the ;| =
iweirs, in a reasonably good condition and reasonably free from .
moss or other obstructions during the irrigation season. He shall
‘keep separate accounts of the costs of maintenance and rephir-

iand present the same to the secretary of each company, and the = .
coats 80 incurred by him a3 aforesaid shall be borne aqually by A




. dameges under the pressnt sult, ss well as damages arising at any

G S S TE TR ST ST

j
L
:Witnesses:

' particularly Paragraph three (3) thersof, the sald parties employe

i one George D, Clyde, s eompetent ¢ivil engineer, who“thereupon

;hereﬁnto set their hands the day and year firat above vritten.neg’*'

. Witnesses: o By

the respective perties hereto.
11, Pirst parties will walive any and all clalms for

time prior to the execution of thls egreement, _ !

12, This agreement shall always be construed with |
reference to sald decree of Decembsr 15, 1914, and except as !
expressly medified herein, sald decree shall continue to be bindinag
upon all parties, , o _.z

13, When eaid engineer shall have completed. hise etudy 1
and made his report therson, the terms end provisions of this
agrsement shall be smbodised in a final decree, and ths same shall
be signed by the presiding judge and entered as a final eettlement
of the pending suit,

t
!
r
i
l

14, Siid engineer shall be chosen and his terms of |
employment and compensation fixed by the officers of the two ﬂ},
respective companies, provided that 1f they cen not agree, then [
he shall be chosen and his compensation fixed and determined by thei-
presiding judge of the court in which this sction is now pending 1
end his decision thereon shall be final, and said’ engineer shall . Ty
thereafter act under the direction and supervision of said court. e{_

[

IN WITNESS WHERECF, the parties to this agreement have

CURLEW I i}%?ou AND RESERVOIR ceupenxﬁﬁf-
et /A, L L |

Preeident -

ecreterj’“;-'

Parties of the first pert gfwf

o [ '/ G ‘.: -
' et VYa- . il
| 7\ Directors

Parties of the second part . i

And 1t further appeering to the Court tnatfﬁﬁ§§ﬁah£'£6 ;

the provisions of said agreement lest above referred to,- end

s hg_w,__,_;_,.:ﬁ B S

D




Installed 2 suiteble measuring device at or near Larkin's Bridge
where the cemetery road crosses sald natural channel approximatelf
one (1) mile horth of the said highway at'Snowville, Box Eldsr |
County, Utah, for the purpose of making a sclentific study to
determine the preclise quantity of weter which must be dslivored wu
at seid point to insure at all times during the irrigation season

a continuous flow of nineteen (19) miner's inches at the Arbon 'i

Keadows and three hundred twenty (320) miner's inches at the Sinks,

4

1

Lateral, and that said engineer thersupon began sald study and

continued the same until the end of the 1rrigation season of 1939,

at which time he made a written'report to sald parties showing{ f

the average yearly quantity channel loss batween tha ssid Larkih a '

[N - SRS U

Bridge and'the said Arbon Measdows and Sinks Lateral to ba Seventy}

sight (78) miner 8 inches; and it further appaaring to said courtf '

- that the sald report of aaid engineer was accepted by sald partisa f:

hereto as the basis upon which to enter the final decree herein,
NOW, THEREFORE, the plaintiff, Curlew Irrigatian and

Reservoir Company, appearing by its counsel, LaRoy B. Young,

A S .

Esguire, and the defendant Delmore Canal Cofﬁany anpearing by 1ts

counsel Jones, Pomeroy & Jonea, on this ™ day of
1940 and pvesenting to the court this decrss for the courtiﬁ-
approval; and 1t sppearing that the 1nterplaaded defendnntl,. _
G. B, Wade and C, L, harris, failed to appear, eitnpr in person

or by their attorneys; and sajd matter having baen fully conaidarah"i

by the court, and findings of_faqtjand-canclusions of law hav1n334 5i

' been expressly waived; and upon motion of the attorneys for the .. 17
plaintiff and defendants herein, ,_Q _ .;L- ;  o L
IT IS HEREBY ORDERED ADJUDGED AND DECREFD that the

reapsctive claims of G. B, Wade and C, E. Harris, 1nterpleaded-
defendants, be and the same are hereby dismissed without prejudie”

1T IS BEREBY FURTHER ORDERED, ADJUDGED AND DECREED

that the sald decrse specifically referred to in plaintiff's ocn*gv?
~He



plaint herein snd heretofore entered by this court on the 1&th
day of December, 1914, betﬁeen the plaintiff and the Pratt
Irrigation Company, predecessor in intersst of the defendant,

f Dslmoré Canal Company, be and the same 1s hereby modifled in the
- followlng respects, to-wit: | | .

A. That the point of delivervy of the waters flowing,

and hersafter to flow, in the natural channel for the

Arbon Msadows and Sinks Lateral watsr richts 1s hereby
fixed at the Larkins' bridse where the cemetery road _
erosses said natural channel,approximately one (1) mile_
north of the state highwsy st Snowvllle, Box Elder County,
Ttah, and the plaintiff and defendant shall, at their

equal and loint expernse, nereafter maintain at said

"point of delivery", a sultable measuring device - :
designed for the accurate measurement of the waters et
flowing in sald natural:channel‘at sald pOinto

P Fa R M T

i e eyl o bt v s

B. That the sailid plaintiff, Curlew Irrigation ‘and
Reservoir Company, 18 the owner of and entitled to have:
: distributed to it in the natural charnel at sald "point
i of delivery”, between the 1lst day of March, and the 30th .

e Mmn ——— Apn

day of September of sach and every year hereafter, a
- eontinuous flow of Four Hundred Seventeen (417) miner's
. Inches, iIn 1lleu of the provisions of the sald. original
. decree awarding plaintiff ninetesn (19) miner's inches
. ~ #t the Arbon Meadows lateral and Three Hundred twenty .
(320) miner's inches at the Sinks Lateral,

. 0 e o

C. That said defendant, Delmore Canal Company,
shall hereafter bear all expenses incurred ineldent to,
: or in any manner connactad with the delivery: of said
% water throu said natural channel to the sald point SR

of delivery", and the plaintiff, Curlew Irrigation and L
Reservolr Company, shall llkewise hersafter be responsible
0 ~for any end all loss of water flowﬁng throush saild natural
i channel below said "pol#it of delivery” for use in the B R
g ~  Arbon Meadows and Sinks Lateral, and the plaintiff, Curlew . |
- Irrigation and Reservoir Company, shall bear all sxpenses
ineurred ineident to, or in any manper connacted with the
delivery of ssiA water from said "polmt of delivary” ,.to
the said Arbon Mesdows and binks Latarals Al

C J_D. That the defendant Delmors Canal Gampany. ahall

- have - the privilege of using the namse of the plaintiff, at-
1ts own cost and expense, to instlitute sult, 1f deemed L
necessary at any time hersafter, to go over snd upon the
lands through which 8aid natural channel flows above 3said
"point of delivery” for .the purpose of clsaning, repairing,
straightening, or otherwise 1mprov1ng or working on said -

vchannel. ' 5 . T Lt

*

e B YR Ot S

E. The sbove referred: to point of dalivery being
located on the natursl channel at a point above the Utah-
Ideho Land mnd Water Compeny reservoir, the provisions of
Paragraph Four (4) of sald original decree are hereby .
vaecated and set aside, but any and all rights scguired on.

~8e1d atream by the sald Utsh-Ideho Land and Water Company shayl
be unsffected by the terms and conditions of this decree,

AT R L e D

e,

|
¥

i
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IT.IS FURTHER ADJUDGED AND DECREED that the cleaning,

repairing and mainteining of the East and West laterals of the

E pleintiff, above the. point where thelr respective welirs and

measuring devices are now Iinstalled, shall be placed under'tho é
control and jurisdicticn of the water master, and gald water ;
master shall, as a part of his duties, malntain eachfﬁf aéidfw '?'§
laterals above sald welr in a‘reasonably good condition and ”
reasonably free from moss and other obstructlions during the
irrigation season:beginning Apr1l 20 and ending September 20, o

and the coat so incurred by him shall be borne equally by the “

plaintiif, Curlewﬂé;; gation a Raservoir Company, ”Hcof oraticﬁ

am befoaur,

%{ W re al ?%EDAA& oation. LMW

S FURTHER ORDEREL, AD DECREED that the
plaintiff is not entitled to recover any'judgment for damages
against the defendants, or elther of them, and the action i#ln'
hereby dismissed as to thé defendants Lewls R, Cannon, Andrew |
Anderson, William R. Bunderson, Ray Hoe, Clifford Neal and %
Fred Hurd. | i“{

IT TS FURTHER DECREED that each party sball pay ite-?‘_'
own costs, : | : -  ?;@_

IT 18 FURTHER ORDERED ADJUDGED AND DECREED that the _: -i
said original decree of December 15, 1914, and each and all of  vf§7
1ts terms and provisions, except only as hereln modiried, ahallul § 

remain in full force and effect notwithstandingJth%”hntry of

this supplemental decre$a;' | Sfb
-- DATED this <~ day of , 1940,

 State of 1t 1.

il t.t i uud ldam . ‘ : l:

Deputy C!er{, Lisfr!ct Court ExOfﬂcag ‘; -

Auditor and Recorder

By.




L-10 , ¥ARMERS & 510CKGRUW. RS, /a_/,%m T T /;Z/ 4

N ‘ : {Confidential Statement) d
< _ - .

BUSINESS @fz‘ o F %Wﬂ?
me/ L L M ey LHLL Address _A/,Z{:wf_/ ey A I AP
To %4?‘ Afffff//[_f BMK OF /_{2-,? 5

For the p /(?;dna rom time to time )Ju-.muh you with ths following atatement, whish truly asts forth my (our) financial eondition on the
: day of 19 . which statement you can consider as continuing to be full
spd accurats unless notice of change is given to you. In oom:dmhon of tIm p-nntu.nz of wach oredit, T ) agree that if at any “time 1 {we) stop payment or becoma insolyent, or commit

(we
an Act of Bankruptey, or if any ol the representations made below prave to be untrue, or if I (we) fail to notify you of any material changa i our) financial condition, then end in
sither such case my (our) obligations beld by you shall, at your opticn, immedistely becoms dus and paynbl); without demand or notice, nndv same may be char, xa& agninst any
depoait aceount kept or credit due me {us) on your booka.

ASS?S Dollars | Cts. LIABILITIES Dollars | Cts.
, 79 -

Cash on hand and in L Bank A A Encumbrance on Live Stock as follows: i
Cash, Savings Acecounts and Time C. D. ” 7

Notes Receivable (Deseribe on Back) To 2 L . —

Accounta Receivable (Desecribe on Back) Dus ﬁ;& /_Lv_ /ﬁ g’ Rate s 5 :

Wool . )
¥ oo Lbs. @ Secured by _gﬁ(_af__uﬁh
FEED
S

Hay Tons @ 2 . é e | e To
Com Cwt. @ Due Rate
Qats Cwt. @ .

-, db
_Barley_h_u_d_i.}k Cwt. @ 0. C% £ e | Secur ¥

- Other Borrowed Money:
Crope on hand to be sold {itemize}

To
Due Rate
Other personal liquid assets, such as marketable Becured by
Becurities: To
Cash Value of Insurance
Due Rate
” . - / Secured by
LIVE STOCK Brand t— Notes Payable to Relatives:
5E'Steers,lyearold—hea§ @ fee. B P el P
Steers, 2yearnold ... head @ To
Steers,3yearsold __~ head @ Dus Rate
Zc Heifers, 1s and 28 eﬁ@/‘-" zf"dgf‘f" Sec b
2 <o Cows, Range x;ﬁv/—- fesd @ 2£2. | ¢ looo|oo dby
Cows, Dairy head @ To
Heifers, Dairy . head @ Dua Rate
Calves (19 )=~ =~ head @
Bulls bead @ Becured by
Horses and Mulea _ head @ Forest and Pastura Fees
.]l;oultry ::;l @ Ac? Payable (itemize) p
OfH ad @ . . N
K. ‘_ﬁoa__z_dc';a:’ ~ / jf(‘- a8
Ewes, lyearold _~ ~  head @
Ewes, 28,38and4s_  head @ .//"“»’/z 2 »/[' Lt
Ewes, B8 up head @ i //— .
Wethers head @ ;1"
2 P2 d o 2B
Lambs (19_. ) : head @& Intemst'Z:l Taxes Due within 1 year
g Cash Rent Du _
GROWING CROPS (Do not extend) 7S¢ 7 o e on
ACRES CcrOP YIELD FRICE TOTAL
%i /2::- > 'Z&Z, r :.-",;7‘.‘.:-—...&
e -
; 7 :
A% Total Current Assets 4 (1’2~ Total Current Liabilities _’A VS VA
RE EST

- Encumbrance on Real Estate
it s TesE ’é’z/zif o aﬁ/ YO T oo ]

| Oiher bilities {itemiz
R /‘7/} ¢d - M rad ﬂ(/’r//é oL (e er
gy At s | /| Jedleo

Farm Implementa Machinery, Wagons, -

Au )o ,etc - —— %—‘ .
-(/ -l - e | Total Liabilities Sl Vi Al
Capital Stock, Pid., Dividend rate %

Furniture & Fixtures Capital Stock, Com., Dividend rate yz
Forest Penmt(_"/‘(L He.ad —’%’ 7’7—-“-’1" e Burpius or Net Worth
. A e

Vl ¥ - .
. H:e;ve L TUndivided Profits
tocks, Bonds, Investmenis, ete. Reserve for

Total Capital Accounts AL Y, )
T
by £ / ‘.‘-f.‘v /'V://Z(/(J irace - | S HfZ'c" < 7

I
, N poe o &\ Geo pe |

ﬁm flég - TOTAL ,ﬁ{,ﬂz/f 2 TOTAL /5|4t o

¢ é’% 4 W &1 22 »( fover) L .
5/ Lﬂ//ﬂ-/ /\-ggﬂz\ .




® ®

~wy -~
chedule No. 1 z DESCRIPTION OF NOTES RECEIVABLE
NilWk AMOUNT pUxE OTHER DETAILS
M |
5
$
$.
§
chedule No. 2 DESCRIPTION OF ACCOUNTS RECEIVABLE
NAKE AMOUNT DURE OTHER DETAILS
3
chedule No. 3 DESCRIPTION OF REAL ESTATE
%)\ toglmon sy [ppersonamrs | nasn or VAU | pNovumaaNcesy WEEN DUE
R e A S DF PO Ay | J0S Team |2 sipp- (7 5% S
a{’//}'aﬁ'f\ Cze CR it xene p 2 I Feo- | ANz
7 P 7 1_5;{ T J’? .
Lease______ Acres from at an annual rentsl of §
Lease expires
chedule No. 4 DESCRIPTION OF STOCKS & BONDS OWNED
IESUN MATURITY PAE VALUR MARKET YALUR
3 3
$ $
$ $
3 3
. $ $
. E s
Life Insurance $ ,;%‘0" — Payable to é;’ZzZéi Fire Insurance on Buildings ré/é’-';?'
*ublic Liability Insurance on Automobiles § Fire Insurance on Grain $
nsurance on Live Stock § Hail Inmurance §
CONTINGENT LIABILITIES
Accommodation Endorsement For Surety oo Bonds of
‘ecurad s
Jnsecured s 3
ire there any judgments or suite pending against you? (Describe) —
- -
e ZZ__7 —7
resent addrom UL LAY p taloe e . Resided there since
ormer Address

This statement, both printed and written, has heen carefully read, and is a full, true and correct statement of my (our) financial eondition, and 1 (we}

1ereby state that no representation, promise or agreement not expressed herein has been made to induce me (us) to sign such statement, and I (we
wereby agree to be bound by the express provisions hereof,

(Signed) £ }M? /7 /7-6//[/6__.
?95.‘ ‘

T

P. O. Address

Bubecribed and sworn to before me this day of _- , 19

Notary Public in and for County

State of

My Commission expires
REFERENCES AND REMARKS

~

P Lara “/{;z e ﬂzw/

/ Cashier, Vice-Preaident

The foregoing is a copy of the original statement in the credit files of thia bm;/

gt
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the following described land
situated in the County of Oneida,
State of ZXdaho, to-wit:

/the Southwest quarter of the Southeast quarter
of Section 15, Township 16 South, Range 32 East, Boise
Meridian; also

Commencing 10 rqds, North of the Southeast Qp#ﬂarr
of the Northwest qusitngoﬁgs&5€f8£ ﬂB?rgﬁﬁhship 16 south,

Range 32 East, Boise Meridian, thence running West 80 rods,
thence North 50 rods, thence East 80 rods, thence South
50 rods, to point of beginning; also

Commencing at the Center of Section 15, Township 16
South, fange 32 East, Boise Meridian, thence running West
to the center of creek about 48 rods, phence South along
said creek about 33-1/3 rods, thence East to the ednter
line of said sectioh, thence North along said line about
33-1/3 rods, to point of beginning )\ containing 10 acres,
| more or less

Malad Abstract Company
Malad City
Idaho

Gorr v _Heeflb

M‘—__A{..-___--.._ ‘
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Sheet Yo 1 Instrument No
The United States of America, Grantor
To
Jaxes T. Wellwork, Grantee
Fatent

Dated Merch 16, 1:0€
Recorded Juliy 16, 1208, Boox B Petents pige
Act Congress Aprii 24, 1820
TheoGore Roosevelt, President; (Seal) Genl Iand Cffice

Description and remerks

the S:uthvest guarter of the So. theesst quarter of Section 15,
Township 16 South, Rmnge £ Fawt, Boise Meridian

FLB 3
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Slieet No =2 Instrument No

Jumes T. Wallwork and wife,

Agnes R. Wzllwork, Grahtors
To
A. Viele, " Grantee
Mortgage

Dated Moy 11, 1G0E
Recorded Juiy 16, 1%G&, Bock 3 lortgages page 346
Concideraiion: §2CC.CO
Ackn.viedged June 29, 1:C&, before Thos. V. Roe, Notary putlic :
Crieide Co. Idaho; Secl of Fetary affixed §

Description and remarks

the Southrest quarter of the Southezst quarter of Secticn 15,
Tornship 16 Soluth, Renge 32 Ezst, PBolse Meriaian,

togetrer with 8 shares of the Czpital stock of the
Carliew Irrigcation & Reservoir Co



Sheet No 3 ' Ins trumsnt No 10067

&. Viele, | Mortgagee
TC
Belle H., Booth, | ' Ascsignee

p

Assigmnent ol Mortgage

Dzted Juiy 24, 1280&
Recordsd December 7, 1508, 9:40 Al Book D Miscellaneous peage 429
Consideration:§2C0.0C
Acknoriedged Juiy 24, 1508, before S8, H. KMeyers, Notary public
Seratoga Cc. K.Y, Beal of Notary affixsd

PR

Dzscriction and remarks

Assignmzent in @ae form of a mortgege deted 1y 11, 1SCE,
exscuted by Jimes T. W:=lluprk end vife, Agnes R, Wellwor., to
A, Vieis for the sum of $20C.CC, recorded in the office of the : :

sunty recorder of Oneids County, I.zhe, in Pock 7 of lort ages !
&t  afe 346, togetizr vrith the debt tlereby securetG and the money
due end to becpmé ue thereon

FLB 5



Sheet Fo 4 Insirument No 9574

James T. Wallwocrk and wife,

Agnes R. W=llwork, Grantors
To
A. Vieig, Grantee
Yortgage

Dutsc My 11, 19CE
Recorded August 3, 1$C&, 10:1C Al Boolt T lrtgages page 367
Concideration: $75.77
Aclinow ledged June 29, 1908, before Thos. W. Roe, Notary public
Onesine County, Idcho; Seal of Notzry affixed

Description and renmsrks

the Boutiwmast gquarter of the Southeast quarter of Sesction 15,
Township 16 Socuth, Range 32 Fest, Boise Meridian

together vith & shzres of the cepital stock of the Curlem
Irrigation & Reservoilr Co

: FLB ©



Sheet To b5

A. Viele,

To

Instrunent No 30417

Mortegeg

m
[4)]

Assign-nt of Mortgage

Deted September 29,

Receorded CQctober
Consideration:

1208
1C, 1817, 2:00 FY Fook 1 Assignments page 1
875.77 '

Acknow ledged September 29, 19C8, before 8. H. lsyers, Notary public

S_.ratogc Co.

e J

for thc sun
r OL Oneide
T

oTerH <3
MmO Qs

oo oo

ue thereon

[}
m
o,

Y.Y.: Sezl of Noteory affixed

Descrinticn and rerarks

ed oy 11, 190&,
s R. W:llﬂork to A.
e office of thc county

dve fornm of a rortr ce dat
Wollvcrl egnd v ife, Zgne
ol §75.77, rccordﬂﬂ in th
County, quhc, ir Bock 7 of lMorticges &at

LB 7

page 967,
with the debt therety sccurru cnd the intersst dus and to

FENSTUIPIY R



Sheet No 6 Instrument No
The United States of Awmesrica, Grantor
To
Gsorge Arbon, Grantes
Patent

Dzted Ccto.er 13, 186%
Recorded July 8, 1S&C,
Act Congress April 2
Benjamin Harrison, Presi

©:3C Al ook C Patents pesge. 99
, 1E20. T

4
dent (Seal) General land Office

Description and remarlks

tl:z Fast half of the Southvest quartsr, thes FNorthwest quarter
of the Southezst quarter, and the Southrest querter of the
Northezst guarter of Section 15, Townshir 16 Scuth, Range 32
Erst, RBoise lMeridian

1 ]

FIB 8



Sheet No 7 Ins trument Ko 55058

George Arbon,.a widover, Grantor
To

Charles Arbon, Grantee

W.rronty Des

Dotea July 6, 182C
Recorded Juiy 6, 1820, 9:40C AM Boolr 16 Decsds poge 24
Cornsiderati.n: $1.CC
Acknowiedsed July 6, 1920, before J. F. Fredrickson, Notery public
Cneidc Co. IGcho; Sezl of KNotary affixed

Description and remarks .

Bescriptirn: S-me as shown in sheet 6, with all springs,
j?Z* water and water rigtts appurtenant to same

T ST R

FLBp 9



Sneet No & Instrument No 40936

Charles Arbon, a widower, grentor

1o

Hyruo petersomn,

Utzh Form Werranty Desd

D:ted July 26, 1921

Recorded Noveiber 20, 1924, 9:30 All Book 14 Deels page 394
Consideration: $1. ao

Acknowliedged Juiy 26, 1921, before Amos. L. Fuller, Notary public
BoxElder Co. Utah; Sezal 0¢ Notary affixed

Description and remarks

Comrencing af ti.e Center of Szction 15, Township 16 South,
Rangc 32 Fast, Boise Meridian, thence running Weo b to the center of

eek about 48 rods, thence Scuth along sala creek about 33-1/3 rocs,

thbncc Fast to the center linc of szld section, thence KNorth along
said iine chout 33-1/3 rods

, to the point of beginning, rvonteining
10 acres, mors or less.

FLB 10



Sneet No § Instrunent No 44869

Eyruz Peterson and wife,

I""ry Hill Psterson, crantors
To
Fred Hurd, marrizd, Grantee

Ttah Form Werranty D-ed

D=ted June 5, 19%&
RBecorded June 16, 19z&, 2:1C 77 Booir 1& Dseds page 136
Consideration: $250.00
Acipomislged June 5, 1928, tzfore Ames 1. Fuller, Notary Tublic
Pcx Eider Co. Utah; Seazl of Notary affixed

Dzscrivtion and r=merks

Dzscri-tion: Szme as snown in shest &

FLD 41



Sheet No 10 Instrument Nb 39260

Char.ies Arborn, a widower, Grantor
T6

Fre¢ Hurg, Grantee

Ctah Form
Warrznty Dsed

D ted Dscemizr 6, 1922 .
Recorded Ilay 1, 1923, 9:30 All Boo 14 Degeds page 289
Considesration: $1.00
AclknoviieGged December 8, 1588, before Amos L. Fuller, Notary public
Box Eidsr Co. Utah; Seal of Notary affixed

Description and remarizs

Cormencing 1C rods Forth of the Southeast Corner of the
Forthwest gusrter of the Southezst cuarter of Secticn 15, Towne
shi: 15 South, Renge 32 Fost, Poiss Kearidian, thence running West
€0 rods, toevnce Feorth 50 ro-s, tihsncs Fast €0 rods, thenece South
5C rods, to the point of beginning, coutaining 25 acres

FIB 12



Sheest No 11 Instrument No 246886 '
James T. Wallworlk zna vife,
Agn:=s R. Wellworls, Grantors

Tc

Fred Hurd and Flizabeth Hurd,
his mife, Grantess

Ttak Forn

-

Warranty Dsec

Duted Jenuery 30, 1913
Recorded April 2, 1914, 2:CC TiI” Boolr 11 Dzeds page 416
Considerction: $400,00
Acknow:edgeld Januory 30, 1513, before Wo Hprd, Notary public
Box Elfer Co. Ttah; Seal of Note ry a ffixed ‘

Descriztion and remarls

thie Southwest cuarter of the Southeast guarter of
Sectior 15, Towashki; 16 Scuth, Ranze 22 Eost, Foiss

Jeridien, conteining 4C acres.

FILB 43



I hereby certify that thereare no taxes due and unpzid
orn. tie land described In the caption sheet of this abstract,
thet thereare no tax gales of szid Jland unredesmed and thqt
no tax desds have been issusd theareon, e xcept as herein shown

I further certify that there are no suits pending or
dgmcnts against any of the within nared grantees whlchzare
1en on the land hercln descritved in any court of ,record in
idz County, Idsho, execept as herein shown

Stzte of Idzho
Ciunty. of Cneide, sSs

I hereby Ccrully that the foregoing 11 shects contain 2 full
and correct abstract of 211 instrum-nis inwriting placed of record
in the office of the County recorder of sc=id County wizich in anyway
afiects the titie to the land descrited in the caption sheet of
this abstract '

Witness py hand 2nd seal this 15th day of Decenter, 1943, 5:0C PV

Comzany
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Sheet No 12 Instrument No 64856

Belle H. Booth, Assignee of

liocrtgagee
To
James T. Wallwork anc wife,
AgnesR. Wallwork, Mortegagors

Release of Mortgage

Beted October 19, 1917

Recorded December 23, 1943, 5:00 PL Book H Releases page 219
Consideration: Payment

Acknomledged October 19, 1917, before Wm Spoor, Notary public
Cock Co. Ill; Seal of Notary afffxedd

Description and remarks

~ Release in due form of 2 mortgage exscuted by James I. Wallwprk
ané wife, Agnes R. Wallworlz, to A. Viele, dated ey 11, 19C&, for the
sum of $20C.(C recorded in thes office of the County recor.er of Onelda
County, State of Idaho, on July 16, 1808, in Rook T of lortgages at
page 346,{which had besen assigned to Bzlle H. Bocthx by a. Viele)

the same having been paid In full is satisfied, cancelled ard discharged

“FLB 15



Sheet No 13 Instrument No 64857
les Charles Miller, _ Assignee
of Mortgagee
To

Jemes T, Wallworlk and his wife,
Agnes R. Wallwork, . Mortsagors

Release of Mortgage

Dzated Qctober 6, 1217

Recorded DcCcMLcT 23, 1943, 5;: OO FL Book H. Releesec page 219
Consideration; reyment

Acknowledged October 6, 1917, before Cak Burris, Notary public
Salt lake Co. Utah; Seal of Notary affixed

Description and remarks

Reliease in due form of a morbtgege dated =y 11, 1918, sxecuted
bty Jsmes T. Wzllwork and wife, Agnes R. Wallwork, to A, Viele, recérded
in the office of the County recorged of the County of Cneida, State
cf Xdzhoo on August 3, 1908, being for the sux of $75.77¢ and recorded
in Bock Q) of ortgages at page 367(the same having been assgned by
A. Vieie to lee Charles NMiller) and being fuily pald is cancelled and
discharged

FiB 46



I hersby certify that there are no taxes due and unpald
on the land described in the caption sheet of this sbstract, that
rere are no tax sales of said land unredeecmed and that no tax
deeds have been issued thereon, eXcept as hereln shovn

I furtier certify that there ere no sults pending or Juagmcnts
against any of the within named grantees whichare a lien on the
land herein described in any ccurt of record in Oneida County,
Idzho, eXcept as herein shown

State of JYdaho
Couhty of Onelaa, Ss

‘I hereby certify that the foregoint two sheets contain a
full and correct abstract of all instruments in writing placed of
record in the office of the County recorder of said County subseguent
to Dzcember 15, 1943, at 5:00. PI’ which in any way affects the title
} to the land described in the caption sheet of thiis abstract

i
I

Witness oy hand and seal this £3rd day of December, 1943, 5:C0 PII

| Lalad An Company -
;7‘j: _ l;;)\\\ C;];J Omner

Ot Ty Btrter 2 001 74P Jaa/"/'f PIR 17
MMW‘*/ ’




Sheet No 14 Instrument No 63573

Fred Hurd and wife,
Elizabeth Hurd, Grantors

To

Harvey J. Harris and wife,
Mary Harris, Grantees

- Warranty Deed -~

Dated Octoner 21, 1948
Recorded December 2, 1948, 4:40 PM Book 27 Deeds page 608
Consideration: $5250/00
Acknowledged October 21, 1948, before Wm. Hurd, Notarypublic
Box Elder Co. Utah; Seal of Notary affixed

Description and remarks
Descripbionof three tracts same as is wnown in Caption Sheet

Also, 111.55 shares of the capital stock of the
Dattewelfnigdtion & Reservoir Co

FIB 18



¥ 'I' "I' [

Sheet No 15 Instrument No 72899
Harvey J. Harris and wife,
Mary Harris, Grantors

To

Levell Neal and wife,
‘Evelyn Neal, Grantees

-~ Warranty Deed -~

Dated March 10, 1949
Recorded March 27, 1952, 2:55 PM Book 28 Deeds page 38§
Consideration: $2600.00
Acknowledged March 10, 1948, before T. E. Ray, Notarypublic
Oneida Co, ldaho; Seal of Notary affixed

Description and remarks

Description of three tracts same as is shown in Caption Sheet
«= Ho water --
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I hereby certify that there are no taxes dus and unpaid
on the land deseribed in the Caption S8heet of this abstrast,
that there are no tax sales of said land unredeemed, and that
no tax deeds have been issusd thereon, axcept as herein shown

Taxes for first half of 1954 delinquent

I further certify that there are no suitz pending or
Judgments against any of the within named grantees which
are & lien on the land herain described in any Court of
record in Onelda Countym State of Idaho, :
except as herein shown

State of Idaho
County of Oneida, ss

I hereby certify that the foregoing - 2~ Sheets contain
a full and correct abstract of all fnstruhents in writing placed of
record in the office of the Qounty Recorder of said County
subsequent to October 20th 1948, at 5:00 otclock P,M,

whieh in any way affects the title to the land described in the
Caption Sheset of this abstract

Witnesa my hanf and seal January 25, 1955. 5300 P.M,

{Seal)

FLB 419
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the following described land
situated in the County of Oneida,
State of Idaho, to-wit:

the North 50 rods of the
Sdauthwest quarter of the Northeast quarter,

of Section 15, Township 16 South, Range 32
East, Boise Meridian, containing 25 acres,

LOAN NO._Joe1d b
_ 1 ABSTRACT e
o TITLE POLICY e

PEE FERERAL LAND RANK
OF SPOXANE

FLB WO... L. -
[ APPLCANT 0
GFFICE N, i

Compiled by
Mal ad Abstract Company
Malad City
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Plat &f the property described in the foregoing Caption
Situated in 3W: NEL Sec. 15, Tp. 16.S. R. 32 EBM

o e a . 5
F T A v LT v i ' ——
—LoPere S o - el il el v Al paihe

SWiNEL Sec. 15-16-32

ﬁ*_

Scale; 10 rods to 1 inch -
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Sheet No 1 Instrument No 35057

the United States of America, Grantor

To

George Arbon, Grant ze

~-- PATENT ==

"Dated October 13, 1891

Recorded July é, 1920, 9:30 AM Book C Patents page 99
Act Congress April 24, 1820

Benj. Harrison, President: W,M.Townsend, Becorder Genl Land Office

(Seal)

Description and remarks

the Sohthwest quarter of the Northeast quarter
the Northwest quarter of the Sougpheadt quarter, and
the East half of the Scuthwest quarter, of Sdction 15,

Township.16 South, Range 32 East, Boise Meridian

FLB
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Sheet No 2 Instrument No

George Arbon, a widower, Gra ntor
To

Esther Goodliffe, . Grantee

=- Warranty Deed =--

Dated September 28, 19Cl
Recorded August 11, 190k, 9:10 AM Book T Deeds page 31l
Congideration: $50 00
Acknowledged September 28, 1901, before S. D. Dav1s, Notarypublic
Oneida Co. Idaho; Seal of Notaryafflxed

Description and remarks
‘the Southwest quarter of the Northeast guarter

of Section 15, Township 16 South, “ange 32 East,
Boise Merldian

FLB 4



Sheet No 3 Insyrument No 72207

Esther Goodliffe, single Grantor
Teo

Charles Arbon, Grantee

- —-- Warranty Deed -

bated Feby 19, 1915
Recorded August 20, 1951, 1:30 PM Book 28 Deeds page 258
Consideration: $400,00
Acknowledged Feby 19, 1915, before T. W. Roe, Notarypublic
Oneida Co. Idaho; Seal of Nogary affixed

Description and remarks
the Southwest quarter of the Northeast guarter

of Section 15, Township 16 South, Range 32 East,
Boise Meridian

Fi i



Sheet No L Instrument No 35058

George Arbon, a widower, Grantor
To

Charles Arbon, | Grantee

-~ Warranty Deed o=

Dated July 6, 1920
Recorded July 6, 1920, 9:00 AM Book 16 Deeds page 24
Consideration: $1,00
Acknowledged July 6, 1920, before J.F.Fredrickson, Notarypublic
Oneida Co. ddaho; Seal of Notary affixed

Description and remarks

the Southwest quarter of the Nértheast quarter,
the Northwest quarter of the Southeast quarter, and
the East half of the Southwest gquarter of Section 15,
Township 16 Soutl, Range 32 East, Boise Meridian,
together with allsprings, water and water rights
appurtenant to said.land

This deed is given to convey title in full to grantee
herein, the present owner of toe above lands and to correct
descriptions in all formdr deeds.

FLB 6



Sheet No § Instrument No 38667
Charles Arbon, a widower, Grantor
To
Moroni Arbon, ' Grantee
Utah form

~-- Warranty Deed =~--

Dated December 6, 1922 :
Recorded Decegher 22, 1922, 2:50 PM Book 14 Deeds page 237
Consideration: $100,00
Acknowledged December 6, 1922, before Amos L. Fuller, Notarypublic
Box Elder Co. Utah; Seal of Notary affixed

Description and remarks
the North 50 rods of the Southwest quarter of the

Northeast quarter of Sectionl5, Township 16 South,
Range 32 FEast, Boise Meridian, containing 25 acres

ELE W
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IN THE PROBATE COURT
of the County of Oneida, State of Idaho

Sheet No 6 --

In the Matter of ;he Es;ate
of Moroni Arbon,deceased ) Petition to determine Heirship

To the Honorable the Probate Court of the County of
Oneida, State of Idaho:

The Petition of Anna J. Arbon, the widow of Moroni Arbon,
deceased, respectfully shows:

That the said Moroni Arbon and uour petitioger, Anna J,.
Arbon, wereduly married on the 2ihthday of Jajuary, 1909, and
were thereafter husband and wife until the deatj of the said
Moroni Arbon

That the sald Moronl Arbon didd intestate at Stone,Tdaho
on December 28, 1939; that he was maresident of the County of
Oneida, State of Idaho, and died seized of an estate of inheritance
in the State of Idaho, in and to the following described real prop-
erty situated in Oneida County, State of ldaho, described as
folldws, to-wit;:

the North 50 rods of the Southwest quarter of the Northeast
quarter of Section 15, Township 16 .South, .fange.32 East, Boise
Meridian, contailning 25 acres, withall springs and ‘water rights
* thersunto .belonging ‘or :in anywiseé appeértaining

That the above described property was acquirsd during
their covertwre:aforesaid with joint fubds and by joint efforts
and the same became and was their community property, and on the
death as aforesaid of the said Moroni Arbon, said property des-
cended to the said Anna J. Arbon as survivor of the commubity, and
she became and now is the owner of the same in fee simple.

That your petitioner,-Anna J. Arbon, the widow of said de~ -
ceased, and their children, namely: Lucille McAfee, DelLone Arbon,
Gilbert Arbon, Wayne Arbon, EthelCannon, Odell Arbon and Edwin
Arbon, all of legal age, are the sole and only heirs at law of
said deceased

' That no application has been made in the State of Idaho
for the appointment of an administrator of the Estate of said

deceased, by any one, heir, creditor, or otherwise, and more than

gwo (2)dyeara have eiapsed since the time of the death of saild
ecease

Wherefore your petitioner prafs ¥hat a day may be appointed
for hearing this application; that upon said heaming this Court
determine the time of the death of said deceased, his heirs and
their degree of kinship to him, and the right of descent of the
real and personal property belonging to said deceased, and for such
other or further order as may be proper in the premises

Anna . Arbon FLD e

Petitioner




Sheet No 7

of Idaho
ggﬁ%y of Oneida, 8s

Anna J, Arbon being first duly sworn deposes and says:

That she is the petitioner above bamed; that she hasread the
foregoing petition and knows the contents thereof, and that the
facts stated therein are true, as she verlly believes.

Anna J. Arbon
Anna J, Kroon
Subscribed andswotn to before me -
Danuaryr 23 , 1954

T.E.Ray  Notarypublic
Reslding at Malad, ldaho

Filed Jany @3, 1954, Bill Fallis, Clerk

FLY



Sheet No 8
IN THE PROBATE GCOURT
of the County of Oneida, State of Idaheo

In the Matter of the Estate
of Moroni Arbon, deceased .
Order fixing time and place for hearing
petition to determine heirship

- L

Anna J, Arbon, the widow of Moroni Arbon, deceased,
havingthis day filed herein her petition praying that the
Court determine the time of the death of ‘said deceased, his
heirs and their degree of kinship to him, and the right of
descent of the real and personal property belonging to said
deceased, which is in due form, and a hearing beingprayed
thereon-

It is Ordered, that the same will be heard on Wednes-
day, the 24th day of February, 1954, at 10 otclock A.M, of
said day, at the Courtroom of said Court, at the Courthouse,
in Malad, in the county of Oneida, State of idaho, and the
Clerk of this Court is hereby ordered and directed to glve
due and legal nétice bBereof to all persons interested in the
estate of said deceased. both heirs and creditors, and the
time and place thereof, setting forth the time of filing of
the petition, a descriptien of the real and personal property
o which be. died: sgiZBg and the interest in said property of
the said petitioner, by publishing said notice in The Idaho
Enterprise, a newspaper printedand published in Malad City,
Oneida County, State of Idaho, for three successive weeks -
prior to said hearing

Dated January 23
Filed Jany 23, 1954
Bill Fallis Clerk

1954 Bill Fallis Probate Judge

FLB 10
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SheetNo 9

IN THE PROBATE COURT
of the County of Oneida, State of Idaho

In the Matter of the Estate
of Moronl Arbon, deceased

Order Appointing Appraisers

Anna J. Arbon, the widow of Moroni Arbon, deceased,
having filed herein a petition for the determination by the
Court of the time of the death of said deceased, his heirs and
their degree pf kinship to him, and the right of d escent of the
real and personal property belonging to said deceased, and having
filed with said petition, an Inventory, duly verified, of all of the
property of said deceased, and having applied to the Court for the
appointment of appraisers to appraise said property

It is Ordered: That Thomas D, Evans, Morgan W. Tovey,
and Marion Hanscn, three disinterested persons, competent and
capable to act, be, and they ae hereby, appointed appraisers
of the Estate of Mproni Arbon, deceased

Dated January 23, 1958 .
? Bill Fallis Probate Judge
Foled January 23, 195%

Bill PFallis Clerk

FLB 411



Sheet No 10

IN THE PROBATE COURT
of the County of Omeida, State of Idaho

In the Matter -of the Estate
-0f Moroni Arbon, deceased

Inventory and Appraisement

State of Idaho
County of Oneida, 85

Thomas D, Evans, Morgan W. Tovey and Marion Hanson -
the duly appointed appraisers of the Estate of Moroni Arbon,
deceased, being first duly and severally sworn, each for
himself says: That he will truly, honestly and impartdally
appraise the property of said estate which shall be exhibited
to him or which shall come to his knowledge, accordding to
the best of his knowledge and ability

Thomas D, Evans - Morgan w; Tovey

Subseribed and sworn to before me

January 23, 1954
T.E.Ray Notarypublic (Seal)

Real property situated in the County of Oneida,
State of Idaho, described as follows, to-wit:

the North 50 rods of the Southwest quarter of
the Northeast guarter of Section 15, Township 16
South, Range 32 East, Boise Meridian, containing
25 acres, with all springs and water rights thereunto
belonging or in anywise appertaining Valued at : $2500,00

All of said property was the community property
of said deceased, and his wife, Anna J. Arbon, andwe
hereby certify that said property has been exhibited to
us and that we appraise the s ame at the sum of $2500,00

Dated January 23, 1954
Thomas D, Evans -~ Morgan W. Tovey

Appraisers
Filed Jany 23, 1954

Bill Fallis C(Clerk

FLB 12



Sheet No 11

IN THE PROBATE COURT
of the County of Oneida, State of Idaho

In the Matter of the Estate
of Moroni Arbon, deceased

Order Assessing Gross Value of Estate

It appearing to the Court that the above named
decedent died on December 28, 1939, and that an Inventory
and Appraisement of the property of the estate of said de~
ceased, as required by law, was duly filed herein on January
23, 1954, and that said property has been appraiaed therein
at the sum of $8500,00 and no written objections having been
made or filed to said appraisement within the time required
by law, or at a}ll;

After due consideration, the Court being fully advised
in the premises:

It is Oedered that the market value of the property of
the Estate of Moroni Arbon, deceased, as of the date of his
death, is assessed and fixed at the sum of § 2500,00

And it is found by the Court and here Adjudged and
Decreed, that said property is not subBect to any inheritance
tax under the laws of the State of Idaho

Dated February 24, 1954

Bill FallisProbate Judge
Filed Feby 24, 1954

Bill Falllis Clerk

FLB. 13



Sheet No 12 IN THE PROBATE COURT
: of the County of Oneida,State of Idaho

_ In the Matter of the ®state
of Moroni Arbon, deceased

Notice to Heirs and Creditors

Notice is hereby given to all persons interested in
the Estate of Moroni Arbon, deceased, both heirs and creditors,
thatAnna J. Arborr, the widow of said deceased, has this day
filed in the above Court her petition wherein she alleges that
the said Moroni Arbon died drtestate at Stone, Idaho, on December
28, 1939; that he was a resident of the County of Oneida, State
of Ifaho, at the time of his death, and that he died seized of
an estate of imheritance in the State of Idaho in and to the
following described land situated iy Oneida County, State of
Idaho, to-wit: :

the North 50 rods of the Southwest quarter of the North-
wast quarter.of Section 15, Township 16 South, Range 32 East,
Boise Meridian, eontaining 25 acres, with all springs.and:-watee
rights thereunto belenging or in anywise appwrsaining ’

all of which was the community property of said deceased andhis
wife, Anna J, Arbon, who survived him, and of which the said
Anna J, Arbon is now the owner in fee simple

That the Court has fixed Wednesday the 24th day of Feb-
ruary, at 10 o'slock AM of said day, at the Courtroom of sqld
Court, at the Courthouse in Malad, in Oneida County, State of
Idaho, as the time and place for hearing said petition

Dated January 23, 1954 Bill Fallis, Clerk of the
Probate Court tSEal of Coyrt)
- Affidavit of publication~

State of Idaho - - .
County of Oneidag ss, Sylvia Stratton being first duly sworn
on her oath states; that she is the principal} clerk of the Idaho
Enterprise, a newspaper of general circulation in Oneida County,
Idaho, pubiished weekly at Malad, in sid county; that said news-
paper has been published in said county uninterruptedly and con-
tinuously for over 78 consecutive weeks prioe to the first pub-
lication of the annexed notice.

That the annexed notice was publishéd as per clipping attached
in the regular and entire edition of said newspaper and not in any
supplement thereof for fhree successive weekly issues thereof,
the date of the first publication bein February 4, 1954,
the date of the last publication being February lé,195h

/s/ Sylvia Stratton
Subscribed and sworn to before me February 24, 1954 T.E.Rafgotarypublic
: ea

1)
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In the PROBATE COURT
of the County of Oneida, State of Idaho

Sheet No 12 -~

In the Matter of the Estate of ) Decree Determining Heirship
Moroni Arbon, deceased :

The petition of Anna J, Arbon, the widow of Moronl Arbon,
deceased, praying that this Court determine the time of the death
of said deceased, his heirs and their degree of kinship to him,
and the right of descent of the real and personal property belong-
ing to said deceased, coming on this day regularly to be heard,
and due proof having been made to the satisfaction of the Court
that the Cletk had given notice of the hedring of said petition
in the manner and for the time and in the particulars required -
by law, and as ordered and directed by the Couri;

And all and singular the law and the evidence being by the
Court undersrood and fully considered:

It is hereby Determined, Adjudged and Decreed: That
Moroni Arbon died intestata at Stone, Idaho, on December 28, 1939;
that he was a resideng of the County of Oneida, State of Idaho,
at the time of his death, and that no application has been made in
the State of Idaho, for the appointment of an administrator of the
estate of said deceased, and more than two years have elapsed since
the time of the death of said deceased, and that he died seized of
an estate of inheritance in the State of Idaho in and to the fol-
lowing described real and personal property situated in the County
of Oneida, State of Idaho, to-wit:

the North 50 rods of the Southwest quarter of the Northeast
quarter of Section 15, Township 16 South, Range 32 Bast, Boise Mer-
idicg, containing 25 acres, with all springs and water rights
thereunto_belongingy or .in_shywise gpperlaiming
all of which was acquired by said deceased after his marriage to
petitioner, Anna J. Arbon, who survived him, and that the same
bacame and was their community property.

That Anna J. &&bon, the widow of said deceased, and their
children, namely; Lucille McAfee, DeLone Arbon, Gilbert Arbon,
Wayne Arbon, Ethel Cannon. Odell Arbon, and Edwin Arbon, gre
the sole and only heirs at law of said deceased, that eacE is
related to said deceased in the first degree of kinship; that
the said Anna J, Arbon, widow of said deceased, has the right of
descent .of the whole of the real ana# personal property of which
said deceased died seized and hereinabove described, and she is
now the owner of the same in fee simple

Dated February 24, 1854

Bill Fallis Probate Judge
{seal of Court)

FLB 15



I hereby certofy that there are no taxes due and
unpaid on the land described in the Caption Sheet of this -
abstract,that there ae no taxmles of said land unxredeemed,
and there afe no tax deeds issued thereony
except as hereln shown

Taxeb are delinquent as follows:
1951, Certificate No. 1056, $10.96 plus panalty and interest

1952, n 1032 $10.78 " n "
- 1953, n 1019 $11,29 n " " "
I further certify that there are no suits pen or

Judgments gﬁaimt any of the within named grantees whichare
8 lien on the land herein d%scribed in any Court of record
in Oneida County, State of ldaho,

except a8 hersin shown,

O
-t

State of Ildaho
County of Oneida, =

I hereby certify that the foregoing =20~ Sheets gontain -
a full and corredt s batract of all instruments in wriging of -
record in the office of the County Recorder of sald County .
vhich in any way a ffects the title to the land deseribed in °
the Caption Sheet of this abstract. | S

Witness my hand and ssal June 21, 1954, 5:00 P.M, .
act Com pany
(seal) . - 7 Owner




. . .
. - o n T . -

I hereby certify that there are no taxes due and unpaid
on the land described in the Caption Sheet of this abstract, that
there are no tax deeds issued thereon, and that there are no tax
sales of said land unredeemed.

I further certify that there areno suits pending or
judgments against any of the within named grantees which are a
lien on the land herein described in any Court of record in
Oneida County, State of Idaho, except as herein shown

State of Idaho
County of Oneida, 8s

I hereby certify that there have been no instruments
in writing which have been placed of record in the office of the

County Recorder of said County, subsegquent to the 21lst day of
June, 1954, 5:00 P.M., which in any way affects the title to the
land described in the Caption Sheet of this abstract.

Owner

FLB 17
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AFFIDAVIT

State of Idaho
County of Oneida, 8s

Anna J. Arbon being first duly sworn deposes and says: that
she is a citizen of the United States of America, over the age of
21 years, residing at zikmsmmx_ /Qéyzz»ué

That she was personally acquainted with Charles Arbon on
February 19, 1915, the date he received title to the following
described real property from one Esther Goodliffe, by Warranty
Deed recorded in the office of the County Recorder of Oneida
County, Idaho, on August 20, 1951, 1:30 PM in Book 28 of Deeds
at page 258. That the said 843" arbon was a widower on said
February 19, 1915, his wife, one Martha Arbon, having died in the
year 1911, or thereabouts, and the said.%gz:;%SArbon never did
remarry.

That she also knew during her lifetime George Arbon, the
person who received Patent to the following described real prop-
erty. That the said George Arbon never occupied the following
described real property or any portion therecf during his lifetime
as a place of residence or homestead.

F

That said real property affected hereby is situated in the
County of Oneida, StatZe of Idaho, and is described as follows,
to-wit:

The North 50 rods of the Southwest quarter of the Northeast
quarter of Section 15, Township 16 South, Range 32 East,
Boise Meridian, containing 25 acres

/’/)

Subscribed and sworn to befo is 29th day of June, 1959

Notary Public
Residing at Malad Ccity, Idaho

FLE 18



Sheet No 13 Instrument No 79680

Anna J. Arbon, widow of Moroni
Arbon, deceased, Grantor

To
Joseph S. Steed, Grantee
WARRANTY DEED

Dated June 29, 1959
Recorded June 29, 1959, 3:25 P.M. in Book 30 Deeds page 474
Consideration: $10.00 and other valuable considerations
Acknowledged June 29, 1959, before E. L. Scott, Notary Public,
'~ Oneida County, Idaho:; Seal of Notary affixed

Description and Remarks
The North 50 rods 6f the Southwest gquarter of the North-

east quarter of Section 15, Township 16 South, Range 32 East,
Boise Meridian, containing 25 acres

FLB 19



Sheet No 14 . :Instrument No 83849

Joseph 5. Steed and Marjorie
Steed, husband and wife, Grantors

To

LeVell Neal and Evelyn
Neal, husband and wife, : Grantees

WARRANTY DEED

Dated June 22, 1964
Recorded June 22, 1964, 2:45 P.M. in Book 31 Deeds page 138
Consideration: § Exchange of Lands
Acknowledged June 22, 1964, before E. L. Scott, Notary Public,
Oneida County, Idaho; Seal of Notary affixed

-Degcription and Remarks
The North 50 rods of the Southwest quarter of the Northeast

quarter of Section 15, Township. 16 South, Range 32 East, Boise
Meridian, containing 25 -acres.

FLB 20



I hereby certify that there are no taxes due and unpaid
on the land described in the Caption Sheet of this abstract,
that there are no tax sales of said land unredeemed, and that
no tax deeds have been issued thereon, except as herein shown

I further certify that there are no suits pending or
judgments against any of within named grantees which are
a lien on the land herein described in any Court of record
in Oneida County, Idaho, excejpt as herein shown

State of Idaho
County of Oneida, ss

I hereby certify that the foregoing Sheets numbered 13
and 14 contains a full and correct abstract of all instruments
in writing placed of record in the office of the County Recorder
of said County subsequent to June 29, 1959, 11:59 A.M. which in
any way affects the title to the land described in the Caption
Sheet of this abstract.

Witness my hand and seal this 22nd day of June, 1964,
5:00 P.M.

MALA B T COMPANY

M Owner

FLB 21



Sheet No 15 © Instrument No 84326
Levell Neal and Evelyn Neal, his wife, Mortgagors
To

Box Elder County Bank,
a corporation, Mortgagee

MORTGAGE

Dated January 20, 1965
Recorded January 21, 1965, 10:45 AM in Book 23 Mortgages page 414
Consideration: $5,000.00
Acknowledged January 20, 1965 before John W. Langley, Notary Public,
Box Elder County, Utah; Seal of Notary affixed

Description and Remarks
The North 50 rods of the Southwest quarter of the

Northeast guarter of Section 15, Township 16 South, Range 32
East, Boise Meridian, containing 25 acres

VLB 22



I hereby certify that there are no taxes due and unpaid
on the land described in the Caption Sheet of this abstract,
that there are no tax sales of said land unredeemed, and that
no tax deeds have been issued thereon:; except as herein shown

First half taxes for year 1964 are paid; second half taxes
for 1964 are payable

I further certify that there are no suits pending or
judgments against any of ehe within named grantees which are
a lien on the land herein described in any Court of record
in Oneida County, Idaho; except as herein shown

State of Idaho
County of Oneida, ss

I hereby certify that the foregoing Sheet numbered 15
contains a full and correct abgtract of all instruments in
writing placed of record in the office of the County Recorder
of said County subsequent to June 22, 1964, 5:00 P.M., which in
any way affects the title to the land described in the Caption
sheet of this abstract

Witness my hand and seal January 21, 1965, 5:00 P.M.

MALAD ABSTRACT COMPANY

Owner
This certificate is hereby extended to January 3, 1966,

5:00 P.M. Taxes are delinguent for the 2nd half 1964, and
l1st half for 1965. Second half taxes for 1965 paybblé.

e Pl 20

Owner



. : ) . :

Sheet No lé Instrument No. 85181

Levell Neal and Evelyn Neal,
husband and wife Mortgagors

To

The Federal Land Bank of Spokane,
a corporation Mortgagee

MORTGAGE

Dated. January 21, 1966 -
Recorded January 26, 1966, l1l:15 P.M., Book 24 Mortgages page 126
Consideration: $22,800.00
Acknowledged January 26, 1966, before E. L. Scott, Notary Public,
Oneida County, Idaho (Seal of Notary affixed) ~ww

Description and Remarks
Description: Same as shown on Caption Sheet hereof,

(with other lands)

FLEB 24



Sheet No 17 Instrument No 853189

Box Elder County Bank,
a corporation Grantor

To

Levell Neal and Evelyn Neal,
his wife : Grantees

RELEASE OF MORTGAGE

Dated January 31, 1966
Recocrded February 2, 1966, 9:30 A.M., Book I Moritgages page 516
Consideration: Payment
Acknowledged January 31, 1966, before Orita M. Lee, Notary Public,
State of Utah, (Seal of Notary affixed)

Description and Remarks

Release in due form of that certain Mortgage dated
January 20, 1965, and recorded in Book 23 of Mortgages, on
page 414 in the office of the County Recorder of Oneida County,
State of Idaho, on the 2lst day of January, 1965, for the sum
of $5000.00.



. : . *

Sheet No 18

AFFIDAVIT

State of Idaho
County of Oneida, ss

W. L. BAKER, being first duly sworn deposes and says:

That he is a résident of the County of Oneida, State of
Idaho, over the age of 21 years, competent in all respects to
testify as a witness; that he has known Joseph S. Steeé and
Marjorie Steed for more than 20 years last past, and knows of his
own knowledge that the said Joseph S. Steed and Marjorie Steed werxe
husband and wife on June 29, 1959,

That this affidavit if made for the purpose of affecting
title to the following described land &ituated in the County of
Oneida, State of Idaho, to-wit:

Tract 5

The North 50 rods of the Southwest Quarter of
the Northeast Quarter of Section 15, Township 16 South,

Range 32 East of the Boise Meridian.

Dated January 28, 1966.

1966.

Notary 'Public
Residing at Malad, Idaho

FLB 26



: @BSTRACTER’S CERTIHIIATE

The undersigned hereby certifies that the foregoing abstract of title, consisting of Sheets numbered

from 16 to 18 both inclusive, comprises a true abstract of all conveyances, deeds, trust

deeds, land contracts, mortgages, leases, mechanics’ and other liens, attachments, notices of levy of
execution, suits pending, tax sales, tax deeds, probate proceedings, special proceedings, bankruptcy and
insolvency .proceedings, unsatisfied judgments, in State Courts and Federal Courts holding terms in the
County, if any; transcriptions of judgments, and any other matters not herein specified, of record in the
public offices in the County of Oneida , State of Idaho

subsequent to the_...3X4 day of January ,19.66., at..5:20Q _o'clock... P M,

affecting the title to or constituting liens upon the following described real estate situate in said County,

to-wit :

Same as shown on Caption Sheet

If said land, or any portion thereof, is situate within an irrigation, drainage, road or other special

assessment district, report on special assessments:

Report on Taxes: Paid

This certificate is made for and at the request of The Federal Land Bank of Spokane, this....20d..
February 19,66

day of , at 3:00 o’clock p.m.

i
MALAD T COMPANY

B
¥ Owner
(This certificate must cover up 2o and including 5:00 p.m. ca the day on which made}

Form FLB 275 (Rev. 6-56) Mi2 FLB 27
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- IN.THE DISTRICT COURT . OF THE FIRTH JUUICIAL DISWRICT, STATE OF IDAHO, CQUNTY OF ONEIDA.

CURLEW IRRTGATTOﬂ AND RESFRVOIR
% COMPANY, a corporation.

Plﬁint 1 ao .
vs, - - o DECREE . )
i 7 : ‘ . : . S?a’re of Ydahe ¥ g
"PRATT IRRI GATTON COI\{PA}W, IJIMTTED* _ Doty of Oneida ) ss -
: - : . | el cerith rh the foreqoing is a full, true and,
a quporation, . _ L y y&im?44¢4
D fendant. o ~ Ve e AL e
: . . | . ) 7 V; ess my handmnd the seai of -sald Court +h|s
‘;\‘- ------ LI I R O I I A I A I A LI B RN SR B o ..‘.ZJ dayof/%’fb‘-ﬁt?_ //75’ ;
Tnis eauss coming on ragularly to be heard befors the Court on tho, %Epgﬁﬁcgﬁ'necembar,

-1914, T. E. Ray, qu., appoafing as attorney for the pleintiff and T T. D. Jones; Es(., appaar- :
.ing as gttorney for the de’endant, and it being made to eppear to the court thet the sald par—i
.ties have adjusted thﬁ disputes between them st lssus 1n this ection, and heve made and enter*

'ed into o written agreement of settlement therecf, and the sald pertioes in open court having

atipulnted that the termus of said agreement shall be made the deerea of tha court in this ac~

ﬁtion, :;ﬁ=ﬁ. ,afgiﬁpi',j

NOW, THEHEFBRE, 1n'conaidoration'o' thehpramiaes, and on motion of the attorneys for the

S TS S

respeetive parties herein, it 13 hareby ORDERED, ADJUDGWD AND DFCHE&D

R R H:x.»n:ﬁ

1. wat tha said plnintif?, Curlew Irrigation and Rnaarvoi“ €ompany, is the ovner of
ﬂand antitled to the uae ef all ths natural “low of the aaid Purlew Creakhfdistributad at its %F
headﬁatﬁ into ths leterals of its canal systam as follows .
| 115 miner's inches 1n_its nasuh Iaperalg
"TﬂY,Wina*F" inches in 1ts sast laisral,
; - 312 miner s inches in its west 1atara1,
| 19 miner 8 1nches in 1ts Arbon Maadows 1atéf;1a

320 riner's inchsas in its sinks latersl

during the irflgation season beginning ipril 20th and ending oeptember 20tL, exerpt s nerein—ﬁ o

i
aftar mantioneﬂ, each and evary ysar, and during tha remainder of the yeafﬁsaid plaintisee, -

"
o

1
Curisw Irv15&tion-aﬂd Resarvolr Compary, 18 thas ownar o and entiflad to the use o® such quan-

tity o® the flow o”lsaid_straam through 1ts said sast and west laterals su?ficient to supply
the needs o° its stockholdars.?or.household, culinary and stock purposss.

It isrunderstood that a miner's inelh means 6 ®low 0" watar measurad under a four 1nch
pressure. |

2. Thet tha seid dafendant, Pratt Irrigation Compeny, Limited, 1s the owner of a dam :;' ¥
aril resarvolr situsts on said Deep or Curlew Craek above all the aboﬁe namead lgterals, axcaptﬁ
tne *irst mentioned, Por the atorage of the unappropriated weters ?Towing in oaid'=tream'énd'
of the risht to 1mpound and use seid watere, thet is ell tha Plow o sasld stream, axcept that
owned and used by_ﬁhe plaintie?, Curlew Irrigatlon end Reservolr Compeny. during the times

eforasgaid and as hersinaftar mentioned.

2. That since tha construction of sald reservoir the natural Plow of said stream is H

impounded in sald rsgervoeir which prevents the frese flow of sald natural strean down the chan:a

nel theraof to the said headgates and laterals of the plaintirP, Carlaw Irrigation end Beser—

voir Company, as it has ?ormerl—y done at 311 88050NS . af thﬂ year, that 8ince sald conatruct-
ion and irpounding of aaid waters a8 aforesaid 8 considaf b1e flun or'water in said stream

:occasioned tnrough seepage fram aaid rasefi



ﬁor rom sald resorvoir, or both.

o et W Lyl 3 i e kv aom s et oot s s
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edjuiied *hat haraafisr in supplyin; the water owned andi ussd by tha plui“t*”, Curxgw Yry,ggu

tion and Raesarvoir Compary, end its stockholders as a®oragald, that any saapaba gn@ar

ir said straan et the h»m:‘"z,a_«;a.tqs 0® the said plainti®r, Curlaw Trri;_,ﬂ-tioﬁ and Wrawoh aa,m"%x

or which mey he nupnaﬂ into its saii laterals above the place of uge of snid watars, shall M

takan, recaived and considered by said plaintif®, Curlew Iprigation ani Reservoir Comparty, as -

in 1191 ¢” the natura €lov of said stream, so lon, as it, the said plaintif?, Curlew Irrigs-
tion and Resasrvolr Company, shall in fact receive the same, or it shall be permittéd to:diverﬁr
ant, shall be raguired to deliver throu.h the headgate of its said reserVOir only such'quantl~
ty of weter ag& will make up any deficioncy to °upp1y the quantit‘es to which ths seid plain— ”
tif, Curlew Irrigation snd Raservoir r1ompe.ny, 1= entitlaﬁ at 1ts said headgates ag hereinbe-
fora m-ontisned and herainaftgr provided; it 1is understood, howsver, t'et azald “ull quantity of

vater hereinbefore and hersincfter mentioned shall always be supplied either from said seepage

4. Whereaz +thes the UtahrIdaho Land and Water Company, & corporation, 1s the ownsr or & -
dam end reservolr on said streem above the hasdpatesz of a*d p1aint1*’, Curlew Irrigation and °
Reservolr Comparny, at Arbon Masdows and the Sinks hsrzliihe®ora mentionsd, (n?d is by dacree or:
court raguired to dallver the flow and quantity o2 wat:r sbove mentione® 4t assid heaﬂgate%%be
ginning the lrst dey of Mareh and snding the ©irst dey o2 Octobsr of aseh end avary year, it
1e edjwwigad in recpact therato that the saeid dsafandant,; Pratt Irrigation Company, Limitads_m&y
m§k§ such arrangenénts aé it denuk hast with said_ﬁtahvliaho Land-énd Water Conpany for the

mnhmmar_’:aﬂt n*" tha pgrtars Plowiz e Gown gald strzam frr su; )ﬂ'!u" T +tha said '"ﬂtefg r@'quirgd at

i;ﬁcaid haedgates, dusing said time, providing, howsvar, this stipulation shall in no wiss roleaap

;vsaid dafandent, Pratt Irrigation Company, Limited, fron aupplying a sufficient flow to delivar

i
:the quentities aforezald at its sald hesdgates; and provided, Purther, that the said ﬁ?’ﬂﬂdant,

fPratt Irriaation Conparys Limited, zhall have the pr;V¢iﬁ&H o using the name o2 the said
Plainti®?®, Curlew Irrigrtion anl Reservoir Company, at its own cost end sxpensa, i deeméi
;necesea*, to litigete seld metter with the said Utah-Tduhe Lend and Water Company.

5. It 1is aijudg=d that Por the purposa 0% eurrying out the sfipulutloﬁe of this con~
tract that ths sald pertles to this DECREE, on or bafore ths Pirst dey of ﬁebruary of each and
évery year,'snall emplay e wnter master who ghall be & résident_af ths neighbor—haci, rasiding
‘naar or Dalow said regarvolr, and whoss compensation shall ﬁot axca2d psr month 3 25 GO In the
evart sald parties ghall ba unabla t0 BEPea UDON & men Tor vataer naster on or baPfora tha tim
aforesald, ticen within ten deys after the saii *irst dav of prrqdry the plaintifs, Curlew Irri-
gation and Ressrvoir Company, shall designate in writing to the Géfendant,'?ratt'Irrig&tioh

Compeny, Timited, the name o” an arbitrator chosen by 1%, and tho defandant, Pratt Trrigation

Company, Limited, shall within tan days thereafter designate to the plaintire, iurlew Irriga-

-tion and Reservoir Company, the name of an arbitrator chosen by it, and in csse_said arbitretors
icannot ayree, they shall selsot a third, and a majority of said thres arbitrators chall name e
‘suitable parson reslding st or near or below sald reservoir in =zaid neighborhood to act as

iwater Easter for one yoar from Pebruery first preceding. If eithser of the parties hereto neg-

_§lects to dgsignata the arbitrator to be chosen by 1t within the timas a’oresaid t 671 tha

‘ ;othar Party hereto “hﬁll have. thﬁ right to desigﬂate tne second arbitrator -herein provided for,

S

»xawing ; . 

¥
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and sald arbltrator shall proceéd as above provided to salaet & watar mastar. The Autles of

said water nastar shall bde to. mﬁaqur& the watar d@livered_and to be delivered to the plain- N
_ t1ee, Curlew Irrigation aid R@sarvoir Company s’ By the defendant, Pratt Irrigation Compary, o

“imited, as a*oresaiu, wnd to contral_tha headgats of saeild ressrvolr andt esuse the dal ’

Fa

5
‘d

and *uirnishing of sald quantity of water throu,h seid headgate ﬁa will oarry out the terms oF _ \

;his“judgment. Said wgtnr magtear shell supply, during the nonirrigation_season, sush guanti~ ?

ty o® water from sald reservolr, in saddition to sz2id saepage water through sald east and vest i

’ laterals, as in Lhic judgment may be reqpired for the houséholﬁ, culihéry-and‘stoéﬁ'pur§058$ g

_ . : - ;

aPoregeali, provided, that during the winter B8ASON, nhen the waters “lowing in said east lat~ -;

arel shell freaze *herain, he shell bs required to supply onl.v cuch quentities as shell *low §¥

" ' and supply “or the purposes sforasseid down to a point onanhalf' nile south o? the-Ute.h—Id&ho q

State line. i

If &% ary time & water macter chogen by the egreamant o® the parties shall prove unsat- |

| 4 1éPactory to eithaé o Lhe yarties hnreto armd szoid parties are unublo to agree upon nnother, 3 E
tien such disaatiapied purty mey dssignate tha nenm= of an arbitrator.and within ton dayc tie%ew

_after the othar party shall designata the nams of anothar arbltrator, or falling %o do so,**ﬂi _

_ A

disgatisriel party may ralnpt such sgecond arblir ater e tha procedav" thapaa™er shall be azj

. Y e

shove provided fur the salaction of a new walc: m&fterﬁ and thﬂy shell selscy if daziipngts g

some other parzen af wator master and the persoen so chesan shall eol tlarsa®icr Tor the re- 3

peinder o7 tha gurrant yesr, that Lz ountil tls ~iast day o Pabruags "llowing. %

! 5

. TOOIS SURDIER OODLRED AMTD ATIUDGED wnat in the avant tha soid defandant, ??3‘5‘& I~ 3
rigetion Compniay, Linited, or the owriare thapso? shell desips o Asl tyar ths 115_m1hap's in-

S T e

ghas ar any Dart theras?® of weter described ee bolonging to thas gald north latercl st afy of

thha seid heedgates below sald reservoir, and divert the same into any o* sald lower laternLa, o

P E
I L

_ ST
the zaid dafondant, Pratt Irrizeation ompany, Timited, may 4o so, providnj, such quantity ao g .
dslivered is in gdlition to 12 quantity or guant®tiss hereinbefors 4o b+ daliverasd apd sup~‘; %
1isd at gald heed atae and in gald latarale. i .

p 6 L i B

’: G

Tt if fuprther orderad thmt cgeh o thae partiss harato pay its own cocts, . i i

‘ WE ;

Done in opan {ourt this 15th dey o® Decemh- . 1914, i

Cllasy f] Viﬂ-}tci{“"{:.‘ T ;_' iy gj.’

~ A k
Judge. W

21 i} Tweepher 1940, 1914, .$

i

g0 J. BVATIT, Clarik of Ddatriat Tours, . ",‘

.,ﬂ“

Lv“? \ ‘!r‘ir‘ Janasg, T:};}p LR %{

________ : _ | 7 h

Recorda” ”acember 1% n. 1914. , ?

* K A3

N ' I

JCHN J. EVANSG, Recordsar, o

By ;ﬂbbzva,frmxx Aesistany.
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Voices heard on Tape:

Foster:

Fleenor:

Foster:
McDevitt:
Foster:
McDevitt:

Foster:

Fleenor:

Foster:
Fleenor:

McDevitt:

Foster:
McDevitt:

Foster:

Fleenor:

Foster:

TRANSCRIPTION ON THE LAST OF TAPE 6 HARVEY J. HARRIS
PERMIT NO. 17-2063

Bob Fleenor, Kent Foster, James Manning, Herman McDevitt

Other than the expert Mr. Haws we mentioned earlier, we have no further
witnesses.

Do you feel the presence of Mr. Haws is necessary? Is his testimony
necessary?

In my case, ves. Well I feel it is very important.
Do we know what he is going to testify?
I'm sure we do.

Have you gone over it with him? with this hydrographic chart?
No, we visited about it over the phone. He has a copy of the hydrograph
that we talked about over the phone,.

Is there a_possible alternative that he could submit a report similar

to that which Mr. Chapman submitted?

That would certainly be fine with me.

Would that be acceptable?

As long as we had the right to have Mr. Chapman examine it and comment
and provided also that it deoesn't allow to much time,

Right.

Its time thats killing it.

I can't commit him right now on the time. I would have to visit with him
to see how much time it would take to prepare such a report. I would be
happy to talk with him and try to get back with you and give you a prediction
of how long it would take to submit such a report, prepared and submitted.
Could you do that by Friday of this week?

I think so, lets see Friday is the, I don't think I can reach him until

after the 15th.

As I understand it, he was committed. I will try to before

Friday, but I can't guarantee it.



Fleenor:

Foster:

Fleenor:

Foster:

McDevitt:

Foster:

McDevitt:

Foster:

McDevitt:

Foster:

McDevitt:

Page 2
tlarvey J. Harris

Why don't you give Ron a call Friday and tell us what's happening.
Okay.
And if you can't get it within a two-week period I think we ought to
schedule another hearing and have that testimony.
You mean if we can't get the report in a two-week period. That is
really only giving him a week. I doubt we can.
If another hearing is to be scheduled based upon whether or not he
wants to get at it and dome, he can do that or he can get another
expert or he can get somebody to go over this data. I am really going
to have to make motions and insist upon damages and/or as a question
of good faith that the well be turned off because there is no sense in
just one side suffering while his expert ponders.
This case has gone on now for how many years now with so many continuances.
Alright,
Many of them at vyour request, I don't really .
Because it seems like brain tumors, deaths and hospitals and serious
accidents, never for the convenience of counsel. Now I really mean this
and T am not playing games but I just say, that for two or three years
now they have had a lot of free pumping. WNow, if you want some continuances
lets bear some expenses.
We're certainly not going to agree to anything like that and I think
we are entitled to a reasonable time. That's all we are asking for.
I won't ask for anything more than a reasonable time. I can't sit here
and commit a man that I really don't homestly know how long it's going
to take to prepare a report.

No, but they did know when the State put the meter on that auger hole

over a year ago that there was going to be technical, expert testimony

in this thing a year ago.



* . .

Page 3
Harvey J. Harris

Foster: No question about it, and I agreed to come to this hearing without my
expert witness on the basis that . . . . .

McDevitt: T know, I've been in this spet and T'm not complaining.

Fleenor: I don't think its a matter of gathering additional data and this type
of thing. I really feel there won't be any problem with the timeliness
of the thing.

Foster: In fact, maybe it would be, unless you have an objection Herman, it
would be fair to have him call me on this report at the same time then
you can have Sherl . . .

McDevitt: Well you are going to make this report available to him aren't you?

Foster: That was my understanding, we would get a copy and make it available
to him. We might just as well have him do the whole thing at once and
have Sherl do the same thing and we'll see if we can't avoid another hearing.

McDevitt: Then, I'll assume that as soon as this report is available to you, you'll
ship it to me and you send him this one.

Manning: Mr. Fleenor, one additional thing here, does the Department consider that
the protestants claim of right is part of the Department's records so that
it could be subsequently referred to in briefs without departments
inducement?

Fleenor: Yes, the claim that the protestants have filed is a part of the
official records of the Department.

Foster: One final matter maybe . . . we should have had in there, maybe you
were going to mention it, anyway Mr. Fleenor, was I to assume we are
going to submit final arguments on the briefs?

Fleenor: Yes, T am glad you mentioned that, that the final arguments will he done
by briefs and as far as the timing it should be after the report of your

expert witnesses had a chance to be reviewed,



Page 4
Harvey J. Harris
Foster: I would think, give Sherl a chance to make comments 1f that is what
you wish to do,
McDevitt: Again no objections, as long as it iz within a condensed time frame.
Fleenor: That's what we are trying te push is condensing time. Okay, I believe
that to conclude, we will take the matters we have heard under advisement

until such time as a conclusion can be reached.
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December 12, 1974

RE: Permit No. 17-2063 FBRARVEY J. HARRIS

M¥. Ron Skidmore
Stene
Idahe 83280

Dear Mr. Skidmore:

On November 16, 1974, we removed our stage recorder from LaVell Neal's pasture.

I am enclosing a copy of the last data we collected so you will have a complete
copy of all the data.

If you have sny questions, please contact us.

Very truly yours,

‘RONALD D. CARLSON :
Acting District Engineer

RDC :mb

Enclosure

LR

T LRk Rk bRt



December 12; 1974

_RE: Permit No, 17-2063 HARVEY J. HARRIS .

Mr. Harvey J. Harris

Stone

Idaho 83280

Dear Mr. Harris:

On' November 16, 1974, we removed our stage recorder from LaVell Neal's passure.
I am enclosing a copy of the last data we collected so you will have a complete
*copy of all the data.

If you have any questions, please contact us.

Very truly yours,

RONALD D, CARLSON
Acting District Engineer

- RDC :mb

Enclosure



_rggcember 12, 1974

RE: Permit No. 17-2063 HARVEY J. HARRIS

P

Mr. Sherl Chapman

Congulting Engineer

201 Idaho Building

“Boige, ID 83707

Dear Sherl:

On November 16, 1974, we removed our stage recorder from LaVell Neal's pasture.

"I am enclosing a copy of the lagt data we collected so you will have a complete
copy of all the data.

If you have any questions, please contact us.

Very rruly yours,

RONALD D. CARLSON
Acting District Engineer

RDC :mb

Enclosure



oy

V10¢tober 29, 1974

“Mr. Sherl Chapman

Consultant
- 201 Idaho Building

' Boise, Idaho 83707

Déar Sherl:

. "Here are the data that you requested.

but if you have questions let us know.

1 think the chart should be self-explanatory,
Copies of the original recorder charts are

~“available if you wish to see these data on a different scale.

- I will treat you to a_cﬁp of Fish & Game coffee 1f you ever get over in this part

- of the state.

" Very truly yours,

RONALD D. CARLSON
Acting District Engineer

EDC:cw

‘Enclosure



0Ctober'29, 1974

Mr. Ronald Skidmore

" Stome,

‘Tdaho 83280

Dear Mr.Skidmore:

Please find enclosed a copy of the data that we have been collecting in_Levallf
Neal's pasture during the past irrigation season. These data have also been
sent, -on request, to Sherl Chapman, a Consulting Geologist who has been hired
by Mr. Neal.

We do appreciate your assistance in collecting these data. If you have any
questious concerning these date, please feel free to contaet us..

Very truly yours,

RONALD D, CARLSON
Acting Digtrict Engineer

EDC:cw

Enclogure



- October 29, 1974

" ‘Mr. Harvey Harris
Stone,
Idaho 83280

‘Dear Mr. Harris:

.~Please find enclosed a copy of the data that we have been collecting in Levell
‘Neal's pasture during the past lrrigation season. These data have also been

- —&ent, on request, to Sherl Chapman, a Consulting Geologist who has been hired
by Mr. Neal.

. We do appreclate your assistance in colleeting these data. If you have any
questions concevning these data, please feel free to contact us.

‘ Very truly yours,

RONALD D). CARLSON
Aeting District Engineer

RDC:cw

Enclosure



,.CK A. BARNETT — SHERL L. CHAPQN

207 IDAHO BUILDING — BOISE, IDAHO 83702
Phone 3&4-1541

CONSULTANTS IN
GROUND-WATER HYDROLOGY WATER RIGHTS GEOLOGIC ENGINEERING GEOTHERMAL RESQURCES

August 15, 1974

Mr., Norman C. Young, District Engineer
Department of Water Administration

240 South Holmes Avenue

Idaho Falls, Idahe 83401

Dear HNorm:

Ron called vesterday and asked that I provide you with a
formal request for the data you have collected on the Neal vs.
Harris ground water problem,

The data 1 an most interested in are any depth to water
measurements, frequency of pumping in the Harris well, the re-
corded data you have collected of those in the area, and any
other information you feel would help me to arrive at a rea-
sonable conclusion regarding this problem.

Thank you for your consideration in this matter.

Sincer R

S

Sherl L. Chapman
Consultant

SiC:ed
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August 2, 1974
RE: Permit No, 17-2063 - Harvey J. Harris

My, Herman J. McDevitt
McDavitt and McDevitt
Attorneys at Law

P.O. Box 4747

Pocatelle, Idaho 83201

Dear Mr. McDevitt:

This office i3 in receipt of your letters of July 24 and July 29
indicating that Mr, LaVell Neal still is not able physically to
allow a hearing to be haeld on the above referenced permit. Our
letter to you of July 26 was written in response to Mr, Manning's
note of July 24, and evidently crossed in the mail with your letter.

I am sure that it«is in the best interest of all concerned to hold a
~hearing at the earliest possible date with a decision to be reached

in this matter. However, I feel that the timing of the hearing i1a of

evan more interest to your client than to the others involved because

‘it is your client that is claiming injury by the on-going pumping of
the protest wall.

Therefore, wa will delay setting the hearing until such time as you
advise us that Mr., Keal is able.

Very truly yours,

HORMAN C. YOUNG
District Engineer

NCY:chb

ec: D. J. Hanning
Fent Poster

Y
et

be: Keith Higginson
Bob Fleenor
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" McDEVITT AND McDEVITT
ATTORNEYS AT LAW
TTH & LANDER
POST QFFICE BOX 4747
POCATELLO. IDAHQ &8201 | . AREA GO_BE a8
TELEPHONE 283412}

EWE

B. A. MCDEVITT
HERMAN J, MCDEVITT

ROBERT M. JOHNSON

July 29, 1974

. o JuLs i
:Renald D. Carlason 3 374
- Asst.. to.Bigtrict Engineer. S - Departmant of Water Resources
Department of Water Resources Eastern District Offica

Eastern District Office
1515 Lincoln Road
Idaho Falls, Idaho 83401

Re: Permit Neo. 17-2063 Harvey J. Harrils

Dee;_Mr.-Carlson.

' Your letter of July 26, 1974 was recelved in

our office today. I wish to inform you that Mr. McDevitt
is out of the office till August 6th, attending a Judicial
Confexence in Reno, Nevada, -and immediately thereafter

the Bar Association Meeting and Idaho Trial Lawyerg Con-
ference in-Coeur d‘Alene, Idaho.

. On July 25, 1874, our office had informed
Mr. Norman Young of the Department, with copy to Kent W.
Foster, that Mr. Neal was still under treatment and that
we were awaiting his doctor's advice. We contacted Mr. Neal
this mornlng and he informed us that he has to return to
his doctor in Ogden on. August the 9th.

Your 1etter will be presented to Mr. McDevitt _
-upon his return from Coeur d‘Alene, for his consideration.

Very truly yours,
Cohlonello Tl Dot

Charlotte Irvin
Secretary to H. J. McDevitt

)

FRoTRIT B My

bc /?A’»’f 208
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McDEVITT AND McDEVITT
ATTORNEYS AT LAW
7f7H & LANDER

POST OFFICE BOX 4747
5. A, NCDEVITT

POCATELLD. IDAHO 83301
HERMAN . MCDEVITT

AREAR DODE 208

- TELEPHONE 283-4121
ROBERT M. JORNSON

July 25, 1974

DECEIY;:
g
- ME. Norman Young
- Dgpariment.of Water.Administration -
240 South Holmes

Idaho Falls, Idaho 83401 .

JUL 29 1974

Depaﬂmeni of Water Reso wrees !
stern D:stncr Office

Re: In the Matter of Protest of Harvey J. Haryxis
Deaxr. Mr. Young:

We notice Mr. Manning's note to you of July 24th; -

Mr.- Neal has ‘been returning to the hespital regularly
for trea,tr;;ent" and poesibly additional surgery.

As I previously told you, we will contact you-
:anedlately of *he- setting of this matter as soon.as his
doators advise.

Sincerely, .

HIM: chi HERMAN J. MCDEVITT .

ce: . D. James Manning, Esq,

ce; . Kent W. Foster :
be: /ﬁ’w JI’MJA” 7-29- 7;@“
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July 26, 1974

Re: Permit No. 17-2063 Harvey J, Harris

Mr. Herman J, McDevitt
Attorney at Law

P.O. Box 4747
Pocatello, ID 83201

Dear Mr. McDevitt:

We have received - from other parties involved indicating that your client,
LeVell Neal, has recovered from his accident and requested that we reset the matter
for & hearing as soon as possible., Please let us know by the end of this month

which dates you have avallable during the month of August. If we do not hear from
you, we will reschedule it at our convenience. '

Very truly yours,

RONALD D, CARLSON _
Agst., to District Engineer

RDC:mb

"be: R. K. Higginson - IDWR, State



LOUIS F. RACINE, JR. LAW OFFICES OF
ROBERT C. HUNTLEY, R, . RacNg, HUNTLEY & OLSON
WILLIAM D. OLSON CENTER PLAZA - CORNER FIRST STREET

D, JAMES MANNING. JR POST OFFICE BOX 1391
POCATELLO, IDAHO 82201
July 24, 1974 TELEPHONE (2081 232.6101

Mr. Norman Young

Department of Water Administration
240 South Holmes

Idaho Falls, Idaheo 83401

Re: In the Matter of Protest of Harvey J. Harris
Dear Mr, Young:

It is my clients understanding that Mr., Neal has recovered from his accident
and I think we should consider setting the matter for hearing again soomn.
Regarding posgible hearing dates, August 13, 14 and 15 are unavailable to me.

Very truly yours,

Y Rl

f "\%\ I S

D. JAMES MANNING ’

cC: Mr. Kent W. Foster
Mr., Herman J. McDevitt



CONVERSATION MEMORANDUI".

.}ATE 6-21-74

FILE 17-2063

NAME OF PARTY Herman McDevitt
EMPLOYEE Norm Young
RE:

Mr. McDevitt called this date indicating that the recorder we had installed

had been tampered with, I said that it had been repairedlast week and we wanted

to put a fence around it. He indicated that Mr. LeVell Neal is still being

hospitalized periodically as a result of the accident.

He also indicated that putting a fence around the recorder was satisfactory
with him.
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E. 4. MCDEVITT
HERMAN J. MCDEVITT

ROBERT M. JOHNSON

|

L

| s

| McDEVITT AND MeDEVITT

ATTORNEYS AT LAW

7TH & LANDER T
[ EUN ST | H R ST

ahars o
SENPH AL ER

POST OFFICE BQX 4747

FOCATELLO, IDAHO 83201
AREA CODE 208
TELEPHONE 238-412]

Junae 4, 19?4

A. KRehneth Dunn
Weputy Director
Idaho Denartment of Water Auministration
614 State Streat
State House Annmx 32
Boisa, Idaho 83702

Me: In the Matioz: of Protest Againast Licensing
Permit No. G=-33477/17-2063 in the Name of
Harvey J. HLarris

Dear Mr. Dunn:

. I have just learned that LaVell Heal was in an
accident with a horse, and according to his neighbors was.
hurt gquite badly, : -

I am hoping to go down rriday and check on this
and will lat you inow if his condition will in any way
affect the date to be selacted for the hearing of the

- protest.
Sincercly,
- -
"H3M:chi .. HERMAN J. McDEVITT

cc: Norman €. Young
cc: D, James Manning, Esq.
cc Kent W. Foster, Esaq.

1]



McDEVITT AND McDEVITT ‘SD(
ATTORNEYS AT LAW
7TH & LANDER
POST OQFFICE BOX 4747
POCATELLO. [DAHO 83201

B. A. MCDEVITT AREA CODE 268
HERMAN J. MCDEVITT TELEPHONE 232-4721

JdJune 4, 1974

ROBERT M. JOHNSON

A. Kenneth Dunn

Deputy Director

Idaho Department of Water Administration
614 State Street

State House Annex #2

Boise, Idaho 83702

Re: 1In the Matter of Protest Against Licensing
Permit No. G-33477/17-2063 in the Name of
Harvey J. Harris

Dear Mr. Dunn:

I have just learned that LaVell Neal was in an
accident with a horse, and according to his neighbors was
hurt guite badly. '

I am hoping to go down Friday and check on this
and will let you know if his condition will in any way
affect the date to be selected for the hearing of the
protest. '

Sincerely,
v
HIM:chi HERMAN J. McDEVITT
cc: Norman C. Young

cc: D. James Manning, Esq.
cc: Kent W. Foster, Esq.




pe

McDEVITT AND MGDEVITT .
ATTORNEYS AT LAW
FIRST SECURITY BANK EUILDING n

POST OFFICE BOX 1684 P .
AREA CODE 208

' " POCATELLO. IDAHQ 8320 . .
P M:(Dj-vgrpswﬁ : . : TELEPHONE 235-4131 .
HERMA - MC : . o ’
RREN.S. DERBIDGE S
WARREN . _ . . May 31, 1974
. ’:'_‘__ A
U ¥
T

A. Kenneth Dunn : S E - -
- Deputy Director S T P SR
.ldaho Department of ' : wEe nires e
Water Administration
614 State Street -~
State House Annex §2
-Boiae, Idaho 83702

Re:‘ In the Matter of Protest Againat Licensing__
Permit No. G~33477/17-2063 In The Name of
Harvey J. Harris _

Dear Mr. Dunn. '

. - Responding to the Departmant s Order Vacating
Hearing in the above matter of May 23, 1974, this is to
inform you that I will not be available June 17th or 18th,

~and the week of June 24th I must be in Chicago on a. -
business matter. I also haVe a conflict on July 9th.

31ncerely. :
. _ - S A s /; ) {”/Z,Z
BIM:chi HEI-‘!!«IANY’f_J. McDEVIT‘I‘

cc: Norman €. Young ‘
cc: D. James Manning, Esq.
cc: Kent W. Poster, Esq.



8. A. MCDEVITT

HERMAN J. MCDEVITT

ROBERT M. JOHNSON

McDEVITT AND McDEVITT
ATTORNEYS AT LAW
7TH & LANDER
FOST OFFICE BOX 4747

FOCATELLO, IDAHQ 83201
AREA CODE 208

TELEFPHONE 232-4521

May 31, 1974

] i_; {iﬁ‘:é e ST

4
g, A7
iy

Lmor rdTvghration

A. Kenneth Dunn
Deputy Director
Idaho Department of
Water Administration
614 State Street -
State House Annex #2

Bolse, Idaho 83702
Re: In the Matter of Protest Against Licensing
Permit No. G-33477/17-2063 In The Name of
Harvey J. Harris
Dear Mr. Dunn:

Responding to the Department's Order Vacating

Hearing in the above matter of May 23, 1974, this is to
inform you that I will not be available June 17th or 18th,
and the week of June 24th I must be in Chicago on a
business matter; I also have a conflict on July 9th.

Sincerely,

HERMAN J. McDEVITT

HIM:chi

cec: Norman C. Young

cc: D. James Manning, Esq.
cc: Kent W. Foster, Esq.



LOUIS F. RACINE, JR. LAW OFFICES OF

ROBERT C. HUNTLEY, JR. . RACINE, HUNTLEY & OLsON .

WILLIAM D. OLSON CENTER FLAZA - CORNER FIRST STREET

D. JAMES MANNING, JR. POST OFFICE BOCX 1391
POCATELLCQ, IDAHO 83201
May 29' 1974 TELEPHOME (208) 232.68101

Mr, Norman Young

Department of Water Administration
240 South Holmes

Idaho Falls, Idaho 83401

Re: 1In the Matter of Protest/Harvey J. Harris

Dear Mr, Young:

Responding to the Department's Order vacating hearing in the akove matter,
please be advised that I will be out of the office on Navy duty from June
3, thru June 14, T also want to advise some other dates in the near future
which appear to present a conflict for me at this time: June 19 thru 21;
July 1 thru 4; July 10, 11 and 12.

Very truly yours,

/:.l:] ‘}_ rf,j—”"— 7

N e /
D. OJAMES MANNING *

CC: Herman McDevitt & Rent Foster



LAwW OFFICES

HOLDEN, HOLDEN, KIDWELL, HAHN &8 CRAPO

WILLIAM S. HOLDEM IDAHO FIRST NATIONAL BANK BUILDING ARTHUR W, HOLDEN (1877-19&7)

R VERN RIDWELL F.o.BOX 122 RDOBERT B. HOLDEN {I911-197}
FRED J. HAHN

TERRY L.CRAPO IDAHO PALLS, IDAHO 83401

KENT W FOSTER

ROBERT E. FARNAM TELERHONE B23-0620 o . e -
WILLIAM D. FALER Anea CODE 208 - oo | P

May 30, 1974

State of TIdaho

Department of Water Administration
Statehouse - Annex 2

Boise, Idaho 83707

Re: 1In The Matter of Protest Against Licensing
of Permit No. G-33477/17-2063 In the Name of
Harvey J. Harris

Gentlemen:

Pursuant to your request, this letter 1s to advise
you that the last two weeks of June would be the best time
for a new setting for the hearing as far as our office is

concerned. We will however try to make ourselves available
when it is most convenient for everyone else,

Yours very truly,

pA 9

Kent W. Foster

KWF :be



LAW QFFICES

HOLDEN, HOLDEN, KIDWELL, HAHN & CRAPO

N Y

TR
WILLIAM S. HOLDEN IDAHG FIRST NAT/OMAL BANK BUILDING ARTHUR W. HOLDEN {ia7pie&s o ..
R.VERN KIDWELL

P.O.BCOX 29 ROBERT 8. HOLDEN (191149’"71) s
FRED J. HAHN o
TERRY L.CRAPQ IDAHQ FALLS, IDAHO 83401
KENT W FOSTER
ROBERT E. FARNAM TELEFHONE S523-Q620 N
WILLIAM D. FALER AreA Cone 208 S 2k
L o Wt

May 24, 1974

BdF

Department of Water Administration
State of Idaho

Statehouse - Annex 2

Boise, Idaho 83720

Re: In the Matter of Protest against Licensing
of Permit No., G-33477/17-2063 in the name
of Harvey J. Harris
Gentlemen:
We are enclosing for filing in the above entitled

matter a Notice of Withdrawal and Substitution of Attorneys.

Yours very truly,

Kent W. Foster

KWF :bc

Fnclosure



..‘." vj

o . T
5"!! :-"‘-7"’"7,?"""?“"‘-5'-'!5’4[ !

MAy -
) ‘ Lo °, . L. Ar s T
BEFORE THE DEPARTMENT OF WATER ADM:!@@;ﬁﬁpION_
OF THE _ L L

STATE OF IDAHO -
In the Matter of Protest Against LicénSing)
i o ‘ . ) NOTICE OF WITHDRAWAL
of Permit No. G-33477/17-2063 in the =} AND SUBSTITUTION OF
. .- ). ATTORNEYS .
name of HARVEY J. HARRIS : ‘ Yoo
Please take notice that the undersigned E. L. Scott does
heréby withdraw as attorney of record for the'pérmittee Hafvey J.
Harris in the within matter and KENT W. FOSTER, Esq., Attorney at’
Law, P. O. Box 129, Idaho Falls, Idého,"is.hereby substitﬁted as
such attorney. | |

Dated this 20th day of May, 1974

U.I hereby certif}*that I am a duly licensed attorney;_
fqr=thé étate of Tdaho, fesident of-aﬁd.with my office ip Idaho
Falls;.idaho; thétilfsgrvEd-é_cbpyUof thé:f0rég9fhg iﬁstfumeﬁf
by mailing.a.tfué.and éorfeéE.dopythereof to tﬂé follawiné
attorney, p£e?ayingjthéjpdstage thefe%ﬁ;”tﬁis é&fﬁ;day of May,

..1974'.- S L _ ‘

- Kent W. Foster

Herman J. McDevitt, Esq.
McDevitt and McDevitt
P. 0. Box 4747
Pocatello, Idaho 83201




BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE STATE OF IDAHO
IN THE MATTER OF PROTEST AGAINST )

LICENSING OF PERMIT NO. G-33477/

) ORDER VACATING HEARING
17-2063 IN THE NAME OF HARVEY J. )

)

)

HARRIS.

Mr. MeDevitt requested that the hearing in this matter
be vacated due to a conflict in his schedule. Although there
have been numerous delays in this hearing, the Department
believes that Mr. McDevitt's request is a valid one and should
be granted.

Therefore, good cause appearing it is ordered and this
does hereby order that the hearing in this matter scheduled for
Tuesday, May 28, 1974, in Room 406, Student Union Building,
Idaho State University, Pocatello, Idaho, be and the same is
hereby vacated; All counsel are requested as soon as possible
to provide the Department's Idaho Falls office with a list of
their available dates for this hearing. As soon as these dates
are received, the hearing will be rescheduled.

DATED this 23rd day of May, 1974.

Deputy Director
Idaho Department of Water
Administration



CONVERSATION MEMORANDUM) ‘ATE 5-23-74

FILE 17-2063

NAME OF PARTY Nate Higer

EMPLOYEE Norm Young

RE: Protested Permit No. 17-2063 - HarveyJ. Harris

Nate called indicating that Herman J. McDevitt had requested in writing that

the hearing concerning Permit No. 17-2063 be delayed. Keith had agreed to delay

the hearing and that Wate wants us to call the parties involved to inform them.

of the delay. He indicated that the Boise Q0ffice would mail out the letters

concerning the delay. The hearing will be re-set at a later undertermined date.

He indicated that Mr. McDevitt had been informed of the cancellation.

I called Kent Foster and he agreed to the delay. I was unable to contact

Jim Manning representing Curlew Irrigation District, but left a message with his

Secretary advising him of the delay and asked that he return my call if he had

any questions.

Mr. Manning returned my call and indicated that he agreed to the delay, but

he would not be available during the period of June 3 to June 14, if the hearing

was to be rescheduled during that time.

m_l!ﬂ'!l L LT YT

. M%ﬁ%fw s -éro-aé&ﬂ
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BEFCRE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE

STATE OF 1DAHC

In the Matter of Protest Against Licensing
of Permit No. G-33477/17-2063 In the
NOTICE OF HEARING

name of HARVEY J. HARRIS
LOCATION CHANGE

T e M N N

Notice is hereby given that the Department of Water Administration has changed
the locaticn at which the hearing is to bhe heléd concerning the above permit.

The Department has rescheduled the continuation of the hearing for May 28, 1974,
at 1:00 p.m., in Room 406 of the Student Union Building, Idaho State University,
Pocatello, Tdaho. This hearing will be held in accordance with the Rules and Regu-
lations of the Idaho Code and adopted Rules of Practice and Procedure of the Depart-
ment of Water Administration as previously indicated in the hearing notice dated
February 19, 1974,

Dated this 16th day of May, 1%74,

I
by (/ i S
i : o
& e ATy A
f ld;‘:-i.-‘_,’/‘f_x,;/ R —— ("fé’u‘ L ’(_G?
P /,« 7 +

, —
NORMAX C. YOUNG bf/ =

District Fngineer



May 16, 1974

Ms. Huldah Bell

Student Union Bldg.

Box B354

Idaho State University
Pocatello, Idaho 83209

Dear Ms, Bell:

This is to confirm the use of Room 406 of the Student Union Building for a water
right hearing to be held by this office on Tuesday, May 28, 1974, at 1:00 p.m.

Thank you for your cooperation in this matter.

Very truly yours,

HORMAN C. YOUNG
District Engineer

MCY:MB



CONVERSATTON MEMORANDUM paTE__ May 13, 1974

FILE 17-2063

NAME OF PARTY Kent Foster & Herman McDevitt'®s Sec.

EMPLOYEE Norman C. Young /iji;%/

RE: Water Right Hearing concerning File Wo. 17-2063

J— —— s n At

I called Kent Foster this date to gzet his approval to change the meeting

PR e e = —

place for the hearing. The meeting is now going to be held in Room 406, Student

—

Union Building at Idaho State Umiversity, Pocatello, Idaho, 83209.

e ——

Also, T spoke with Mr. McBevitt's Secretary and she indicated he would return

e e — e

my call to let me know if he also approved of the change.

May 16, 1974

B

e

I spoke with Mr., McDevitt this date and he agreed to the change.

. s e e
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ROBERT M. JOHNSON

McDEVITT AND McDEVITT
ATTORNEYS AT LAW

7TH & LANDER
FOST QFFICE BOX 4747

E. A MCDEVITT ' POCATELLO. IDAHO 83301
HERMAN J. MCDEVITT i . ﬁ“ﬁ?
May 9, 1974 § -
ﬁ
s g;AY 10 19 74
oA ,SiﬁﬁHON
}NI\T A :J\rifﬂi {iice

E. L. Scott, Esquire
" Attorney at Law

P. 0. Box 145

Malad City, Idaho 83252

Ra: Hearing May 28, 1974
Harvey Harris Well Application

Deaf Ed: |

. Last week when I met you, you expressed some
concern and doubt as to whether or not you would continue
as counsel in this case, in view of your appointment to
the Judiciary. , _ _

If there is ﬁny reason to belieVe‘that you might

© not be available to continue as counsel, I would appreciate

knowing, as some of our witnesses must come from a long
distance, lay off work, and be paid professional fees.

Regardless of your decision, I congratulate you
on your appointmnnt and know you will be a fine Judgae.

~ 8incerely,
HIM:chi B ' HERMAN J. McDEVITT |

cc: Bobby Fleenor
cc: Norm Young



MEMOCRANDIUHM
TO: File
FROM:: Ron
RE: 17-2063
DATE: May 3, 1974

On May 2, 197% I contazcted Harvey Harris. T gave him a notebook
and he zgreed to keep a record of when he starts and stops his pump.

Lavell Neal accompanied Mike Stubblefield and me to his meadow
where we ilnstalled a Sfevens - Type ¥ stage recorder.

The meadow was a marsh with water standing on most of it.




BEFORE THE DEPARTMENT OF WATER ADMINISTRATIOR

OF THE ‘ﬁf

STATE OF IDAHO

In the Matter of Protest Against Licensing
of Permit No. G-33477/17-2063 in the
NOTICE OF HEARING

name of HARVEY J. HARRIS
LOCATION CHANGE

Notice is hereby given that the Department of Water Administration has changed
the location at which the hearing is to be held concerning the above permit.

The Department has rescheduled the continuation of the hearing for May 28, 1974,
at 1:00 p.m., in Room 406 of the Student Union Building, Idahe State University,
Pocatello, Idaho. This hearing will be held iIn accordance with the Rules and Regu-
lations of the Idaho Code and adopted Rules of Practice and Procedure of the Depart-
ment of Water Administration as previously indicated in the hearing notice dated
February 19, 1974,

Dated this 16th day of May, 1974.

) .
%W_C %\‘/‘4’(—1
NORMAN C. YOUNG 4/ d

District Engineer
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ATTORNEYS AT LAW _ _ _ i
7TH & LANDER : 5;:.":'-' C

POST OFFICE BOX 4747
POCATELLO, IDAHO 83201

May 9, 1974

E. L. Scott, Esquire
- Attorney at Law
- P. O. Box 145

Malad City, Idaho 83252

Ret Haarinq May 28, 1974
Harvuy Harris Well Application"

Dear Ed:‘l

‘Last weaek when I met you, you expressed some

‘concern and doubt as_ to whether or not you would continue

as counsel in this case, in view of your appointment to
the Judiciary

If there ig any reason to believe that you might

' not be available to continue as counsel, I would appreciate
‘knowing, as some of our witnesses must come from a long

distanca, lay off work, and be paid professional fees.

Ragaxdloss of your decision, I congratulate you
on your 3ppointmant and know you w111 ba a fine Judge.

S incere 1Y r

BIMichd ' o . HERMAN J. McDEVITT

dé: Bobby Fleenor
¢c: Norm Young
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TO Keith

"
SUBJECT

oATEEpril 26, 1974 uH
e
lﬁ E S
AL g
Permit No. 17-2063 :

l INTER-DEPARTMENT MEMO o= 1|

AR
We have decided it would be better to install a recorder rather

to into the area to make the measurements.

o

8partm
ent of Water Admin:‘s!‘rati
o

than to have a man
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CONVERSATION MEMORANDUM

DATE  April 26, 1974

EMPLOYEE Norman C. Young

FILE _#17-2063

I contacted Mr. Herman J. McDevitt, Attorney for Mr, LeVell Neal and Mr. E. L,
Scott to see if it would be acceptable for us to install a recorder on Mr. Neal's
property to record the level of the subwater before and after Mr. Harris turned on
the well. All agreed it would be acceptable, although both attorney's polnted out
that this would not be conclusive evidence because of other uncontrollable factors;
such as rain and pumping of other wells. Mr. Harris agreed to record the time at
which he turned his well on and off during the time which we were taking the measure-

ments.

Jey




April 16, 1974

i: Re: Application for Amendment No. 17-2063

M. Harvey J. Harris

j{lStone
‘!ildaho 83280
1 . ‘j

"_Dear Mr. Harris:

Jrﬁ;he Director of the Idaho Department of Water Administraticn need:s to acquire data
;{fupon which he can base a decision in arbitrating Mr. LeVell Neal's protest against

“the above referenced application. These data can only be made by taking ground
i% water elevation measurements several days before and during the time you first commence
i, pumping this spring. TFlease contact this office one week before you start pumping

so that these observations can he made.
;ﬁé hope this information will expedite getting this matter resolved.

‘JVery truly yours,

RONALD I, CARLSON
Asst. to the District Engineer

~ RDC:mb



BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE

STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST )
LICENSING OF PERMIT NO. G-33477/ ); ORDER
17-2063 IN THE NAME OF HARVEY J. )
HARRIS. )
)
Upon Petition of Curlew Irrigation Company and good cause
appearing,

IT IS HEREBY ORDERED that Curlew Irrigation Company be
and it is hereby permitted to intervene in the above-entitled pro-
ceedings, for and limited to the reasons and purposes set forth
in the petition for intervention.

In the interest of fairness to the other parties, it is
further ordered that this matter now set for hearing on April 10,
1974 at Malad, Idaho be and the same is hereby continued until May
28, 1974 at 1:00 p.m. in the Courtroom of the Oneida County Court-
house, Malad, Idaho. This hearing will be held in accordance with
the Rules and Regulations of the Idaho Code and adopted Rules of

Practice and Procedure of the Department of Water Administration.

DATED this 8th day of April, 1974.

IDAHO DEPARTMENT OF WATER ADMINISTRATION




CONVERSATION MEJORAND’, .’\TE 4/08/74

FILE. No. 17-2063

NAME OF PARTY Nathan Higer

EMPLOYEE Norman C. Young

RE:  PROTESTED APPLICATION FOR AMENDMENT No. 17-2063

Nate called indicating that a request to intervene had been received from

[PRTE— [

the Curlew Irrigation District. Because of this motion to intervene, Nate indicated

that he had taken the steps necessary to delay the hearing and has re-set it for

— e

May 28, 1974, in Malad, Idaho. He also indicated that he is proposing the necessary

orders.




Law OFFICES OF

RACINE, HUNTLEY & OLSON
CENTER PLAZA - CORNER FIRST & CENTER
LOULIS F, RACINE, JR. POST OFFICE BOX [33]
ROBERT C. HUNTLEY, JR. POCATELLO, IDAHO B320!

WILLIAM D CLSON
TELEPHONE [208] 232-8101

D, JAMES MANNING

April 5, 1974

Mr. Bobby Fleenor

Assistant Director

Idaho Dept. of Water Administration

614 state Street - State House Annex #2
Bolige, Idaho 83702

Re: 1In the Matter of Protest Against Licensing
of Permit No. G-33477/17-2063 in the name
of Harvey J. Harris:

Dear Mr. Fleenor:

Referring to the Petition to Intervene of Curlew Irrigation Company
which we have just filed in the above matter, it occurred to me
that perhaps I should point out the (Deep Creek) referred to in

the claim of water right is the same stream as YCurlew Creek"
referred to in the decrees.

I realize you are probably aware of this but felt I should bring
it to your attention anyway.

Very truly yours,

SN

S —

L - ¥ P —
._\:’ — Z }r._-‘r.r.’ //r'/ -

/
DJ_JAMES MANNING /
DJM:]jc

¢C: Mr. Herman J. McDevitt
Mr. Edward L. Scott



LAw QFFICES OF

RACINE, HUNTLEY & OLSON
CENTER PLAZA - CORNER F{RST & CENTER
LOUIS F. RACINE, JR- PQST QFFICE BOX 1381
ROBERT C.HUNTLEY, JR. POCATELLS, IDAHO 83201

WILLIAM D. ©LSON TeLEPHONE [208] 232-6101

D.JAMES MANMING

April 4, 1974 ATRMAIL

Mr. Bobby D. Fleenor

Assistant Director

Idaho Dept. of Water Administration
614 State Street

State House Annhex No. 2

Boise, Idaho 83702

Re: 1In the Matter of Protest Against Licensing
of Permit No. G-33477/17-2063 in the name
of Harvey J. Harris

Dear Mr. Fleenor:

Herewith, the original copy of a Petition to Intervene, copies of
which have been served on the attorneys for the other parties in-
volved., I am also enclosing a proposed Order.

We would appreciate your decision ag soon as possible regarding
our request to intervene as only a short time remains before the
hearing. We are aware of the time and place of the hearing and
it would not be necessary to send us any further notice in that
regard.

Further, would you please advise whether the Department has a
printed form for exceptions to claims of water right under I. C.

42-225a. If you have such a form, we would appreciate receilving
che.

Very truly yours,
el . PR PN,
D. JAMES MANNING <
DJM:jc

CC: Mr. Herman J. McDevitt
Mr. Edward L.Scott

Encl.



.

D. James Manning

RACINE, HUNTLEY & OLSON

P. O. Box 1391 - Ceier Plaza |
Pocatello, Idaho 201

(208) 232-6101

BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE

STATE OF IDAHO
In the Matter of Protest Against Licensing )

‘ ) PETITION FOR LEAVE
of Permit No., G-33477/17-2063 in the ) TO INTERVENE
)
)
)

name of HARVEY J. HARRIS

COMES MNOW CURLEW IRRIGATION COMPANY;'A
corporation, and pursuant to Rule 6, Rules and Regulations of the
Idaho Department of Water Administration, Petitions said Department
for leave to intervene in the above-entitled proceeding.

Petitioner represents as follows:

I.

That it is a corporation engaged in the business of
irrigation and operation of reservoir and irrigation facilities, and
having its address at: c¢/o Thomas ILarkin, Secretary, Snowville, Utah.

II.

That it has a direct and substantial interest in these
proceedings for the reason that it is one of the decreed water-right
holders of all the matural flow of Deep Creek and its tributaries,
Oneida cCounty, Idaho, pursuant to decrees dated December 15, 1914,
and Juhe 28, 1937, attached hereto as Exhibits A and B, respectively.
That petitioner has been informed and believes that LeVell Neal,
protestant in the above matter, now claims a water right in and to
springs tributary to said Deep Creek and claims the well of Harvey

J. Harris will interfere therewith. That in fact, and by reason of



I |

the aforesaid decrees, all xight and interest in and toc the waters
of said Deep Creek and its tributaries, have been decreed to Petitioner
and others having decreed rights, which does not include Protestant, lavVell
Neal.
I1T.

That the claim of water right asserted by Protestant ILavVell
Neal, in these proceedings, has just recently come to the attention
of the officers of the Petitioning corporation, and that a copy of
said claim made by Protestant pursuant to Idaho Code section 42-225a
was just received by Petitioner April 3, 1974, and that it is believed
said claim has not been published in any newspaper in Oneida County,
Idaho.

IV.

That intervention of Petitioner should be permitted here
to allow it to submit proof regarding its decreed right to the
waters of Deep Creek and its tributaries, and to avoid any implication
that Protestant has a right to the use of the waters of the springs
and tributaries thereof.

WHEREFORE, Petitioner prays that an Order be entered per-
mitting it to intervene in these proceedings.

Dated this % day of april, 1974.

RACINE, HUNTLEY & OLSON

BY gfﬁbt;m~1 /J\4 =)

D. fames Manning
Atﬁbrneys for Petitioner

CERTIFICATE OF MAILING

T hereby certify that on the 4 day of April, 1974, I
malled a copy of the above and foregoing Petition for ILeave to Intervenhe
to Herman McDevitt, attorney for Protestant, LevVell Neal, and Ed Scott,
attorney for applicant, Harvey J. Harris, with correct postage prepaid.

AN ) ’
;__.)z-’ % - '://IL;”\[ ,g_,_.f‘—*”.?

Dc/ﬁames Manning -

Herman J. McDevitt
P, O, Box 4747

Pocatello, Idaho 83201
i J—



- ﬂ.‘

Ed Scott
26 Court Street
Malad, 1daho



D. James Manning

RACINE, HUNTLEY & OLSON

P. 0. Box 1391 - Ceiter Plaza l
Pocatello, Idaho 83201

(208) 232-6101

BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE

STATE OrF IDAHO

In the Matter of Protest Against Licensing
of Permit No., G~33477/17-2063 in the

ORDER
name of HARVEY J, HARRIS

Upon Petition of Curlew Irrigation Company and good cause
appearing,

IT IS HEREBY ORDERED that Curlew Irrigation Company be and
it is hereby permitted to intervene in the above-~entitled proceedings}

Dated this  day of April, 1974.

IDAHO DEPARTMENT OF WATER ADMINISTRATION

BY




FROM

TO

SUBJECT

Mr. Scott.

e @ NTER-DEPARTMENT MENO — 1
p
DATE  3/29/74

SHARON GASS

NORM YOUNG
PROTEST AGAINST LICENSING OF PERMIT, HARVEY J. HARRIS

Enclosed please find the ORDER and carbon signed by Keith.

I have today sent the appropriate carbons to Mr. McDevitt and

SIGNATURE



BEFORE THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

IN THE MATTER OF PROTEST
AGAINST LICENSING OF PERMIT
NO. G-33477/17-2063 IN THE
NAME OF HARVEY J. HARRIS,

ORDER

Nt Mgt St N

The protestant, Lavell Neal, by and through his counsel,
Herman J. McDevitt, filed his motion on March 26, 1974 objecting to
the interrogatories filed by the applicant's attorney, E.L. Scott
and asking for a protective order.

Although the Director has not yet received any briefs
on the point from either counsel, it is apparent, from a mere
reading of the Department’'s rules and regulations, that the use of
interrogatories in this administrative proceeding is not authorized
by those rules and regulations nor by the Administrative Procedures

Act, Title 67, Chapter 52, Idaho Code.

Therefore, it is the order of the Director and this does
order that:

1) The interrogatories previously filed in this matter
are not proper and are ordered stricken from the record and the
protestant is relieved of any obligation to answer the same;

2) The applicant is further ordered and directed to
cease the use of any interrogatories or other discovery methods in
this administrative hearing.

.44“{
DATED this 2% day of,:./?&' , 1974,

CERTIFICATE OF MAILING

e
I HEREBY CERTIFY that on the 2% day of gﬂ:ﬂ:, 1974,

a true and correct copy of the foregoing ORDER was mailed, postage
prepaid to:

Mr. Herman J. MecDevitt Mr. E.L. Scott
MeDEVITT & McPEVITT P.0. Box 145
P.0. Box 4747 Malad City, Idaho 83252

Pocatello, Idaho 83201
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"IN THE MATTER OF PROTEST
AGAINST LICEMSING OF PERMIT
~ WO. G-33477/17-2063 IN THE

_ ORDER -
NAME OF HARVEY J._HAERIS.

N et NP Nl N

: Tho prh:eatant. anall Hnal by aad th:ough his counacl
;jnormln J, chevite. filcd his mocion on Harch 26, 1974 objeecing to.
the 1nt¢rrogatorias filod by the applieant s atterney, E. L. Bcott
and asking for a procaativa order,

| Although the Direccor has not yet :eceivad any brtefs

on the poinc from either counsel, it 1; apparent, from a mere

rending of the nepartmnnt 8 rules and ragulationa. that thc uan of _ "

1nterrogator£ea in thin administrntivn precending 10 uot authorizad

- by tho:a rulel and tegulations noyx by the Adminiatrativu Procaduros

‘Act, Title 6?. Chnpter 52, Idnho Code. |
Thlrcfort. it 10 the ordar of tht Director lnd this doaa'_,.

erder ehat:

1) The 1ntntrogator1es previously filad in thin ‘matter
are not'propcr and are ordered ltricken froa the recozrd: and :hq
protoatnnt 13 relieved of any obligation to answer the anmn._‘ |

| 2) The applicant is furthor ordarad and directed ﬁo
ceasa nhe use of any intarrogatorinn or othar ‘discovery methods 1n
this adminiatrativu hearing. | | .
' '_-mmn this 29 . day of{{pr—irl 1974

/8 Keith

~ CERTIFICATE OF MATLING

I BEREB‘I CERTIFY that on the E day of -April 197&
a truse and correet copy of thn foregotn R was mailad postage

Pocatallo. Idnhn 83201

prepaid to:

Mr. Herman J. McDevitt " Mr. E.L. Scott |
McDEVITT & McDEVITT : P.0. Box 145

P.0. Box 4747 = ' " Malad City. Idnho 83252
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McDEVITT AND McDEVITT
ATTORNEYS AT LAW
7TH & LANDER
POST OFFICE BOX 4747
POCATELLD, IDAHO 83201

B. A. MCDEVITT ARE‘A CODE 208
HERMAN J. MCDEVITT TELEFHONE 233-4r21

March 26, 1974

ROBERT M. JOHNSON

Mr. Norman C. Young

District Engineer

Department of Water Administration
Eastern District Office

1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Protest against Licensing of
Permit No. G~-33477/17-2063
in the name of Harvey J. Harris

Dear Mr. Young:

Enclosed you will find the original Claim for
Water Right, which I had forwarded to Mr. Neal for
execution. I thought it had been returned to you pre-
viocusly but found it on my desk.

Also, I am enclosing an Objection to some
Interrogatories which Mr. Scott submitted to us. If
you or any of the people in the Department feel that
you are prepared to proceed with the use of Interrocga-
tories and Depositions and Requests for Admissions in
these administrative matters, prior to hearing on the
merits, kindly advise me, as I have a lot of things I
have wanted to ask Mr. Harris for a long time.

The only thing upon your Claim to Water Right
that I would object to would be the priority date of
March 1, 1914. We know that the waters from the springs
and the hand-dug ditches and the sub-irrigation waters
because of the high water-tahle were in existence for
many years prior to that date. Mr. Neal mentioned in a
letter a period of 60 years, because of his age.
Actually, when I went over the matter with him, from



Mr. Neoerman C. Young
March 26, 1974
Page 2

his observations of the ground, it 1s apparent that the
conditions that he described had already a long history
as of the Spring of 1914. I don't see, though, how it
could affect much under this proceedings.

Sincerely,

HIM:chi " 'HERMAN J. McDEVITT

Enclosures



McDEVITT, McDEVITT
& DERBIDGE
ATTORNEYS-AT-LAW
FIRST SEGURITY BANK
BUILDING
POCATELLO, IDAHS 83201

é ®

Herman J. McDhevitt
McDEVITT & McDEVITT
Attorneys at Law
Seventh and Lander

P. O. Box 4747
Pocatello, Idaho 83201
Tel., 233-4121

Attorneys for: Protestant

BEFORE THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHQ

IN THE MATTER of Protest Against

Licensing of Permit No. G-33477/ OBJECTION |

)
)
y  TO INTERROGATORIES

17-2063 in the name of )
)
HARVEY J. HARRIS )
)

COMES NOW Protestant, Lavell Neal, and objects to a

certain document recently submitted to his counsel, Herman J.

McDevitt, of McDevitt & McDevitt, by E. L. Scott, labelled

INTERROGATORIES, in that the same i1s in excess of the powers

and jurisdiction of the Department of Water Administration and
contrary to Rule 33 of the Idaho Rules of Civil Procedure

which specifically require that Interrogatories may only be

utilized in legal actions filed in court. Further, the Pro-
testant LaVell Neal seeks a Protective Order, in that said
Interrogatories are not within the scope or intent of the
matters to be considered as determined in the previous hearing

hereon, and are intended only for the purpose of harassment, .

annoyance and undue expense.
DATED this 26th day of March, 1974.

McDEVITT & McDEVITT .~ 4

—_— 7;_,.':' ' i f /?‘ :
By: a . f 9;&}%‘ “».,
He¥man J. McDevitt
Attorneys for LaVell Neal, Protestant
Residence and P. 0. Address: Seventh

& Lander, Box 4747, Pocatello, Idaho

OBJECTION TO INTERROGATORIES - Page 1 =



McDEVITT, MeDEVITT
& DERBIDGE
ATTORNEYS-AT-LAW

FIRST SECURITY BANK
BUILDING
FOCATELLO, IDAHO 83200

CERTIFICATE OF MAILING

I certify that a copy of the foregoing Objection to

Interrogatories was malled to the attorney named below, on
26th day of March, 1974:

E. L. Scott, Esquire
Attorney at Law

P. 0. Box 145

Malad City, Idaho, 83252.

3¢

the

HhhHe{@gn J. McDevitt

OBJECTION TO INTERROGATORIES - Page 2 -
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B. A. MCDEVITT E _POF,‘ATELLO. TDAHQ 83201

MeDEVITT AND McDEVITT
ATTORNEYS AT LAW

7TH & LANDER
POST OFFICE BOX 4747

EEa

R T

E . AREA CODE 208 *
HE ] :

EM.AN J. MCDEVITT TELEPHONE 288-4121
ROBERT M. JOHNSON : March 26, 1974 '

:E. L. Scott, Esquire
Attorney at Law

P. O. Box 145 o
Malad City, Idaho 83252

Re: LaVell Neal - Harvey J. Harris
Dear Ed:

We are enclosing a copy of a Claim to Water Right, -

which was filed at the request of the Department of Water

Administration for the purpose of identifying the places
of diversion and the lands upon which the water had subbed
and been diverted.

I am sure this answers most of your questions and
is in accordance with the agreement at the previous hearing.

Sincerely,

HIM:chi = HERMAN J. MCDEVITT
Enclosure |

cc: Dep. of Water Administration
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. INTER-DEPARTMENT MEMO ~—1

FROM

DATE " 3125/74
SHARON GASS o
TO NORM YOUNG ML o

RGP T
SUBJECT

oA L
PERMIT NO. 17- 2063 IN THE NAME OF HARVEY J. BARRIS st

e

Attached is the information you sent to the State office
Plus a copy of what we sent to Mr. Scott today.

Nathan has decided not to make up a legal file in this case
so 1 am sending all our information to you for safekeeping

Keep Smiling!

SIGHATURE



"STATE OF IDAHO .
DEPARTMENT OF WATER ADMINISTRATION

STATE OFFICE

Cecil D, Andrus 614 State Street Water Rights Administration

Governor Water Resource Investigations
Statehouse — Annex 2 Dam and Reservoir Safety
R. Kcith Higginson Boise, Idaho 83720 Water Well D1iilli1'11gl
Director . Waste Disposal Wells
(208) 384-2215 Strezm Channel Protection

Geothermal Resources

March 25, 1974

Mr, E.L. Scott

Attorney at Law

26 Court Street

Malad City, Idaho 83252

RE: PERMIT NO. 17-2063
HARVEY J. HARRIS

Dear Mr. Scott:

Please find enclosed the four Subpoenas that you requested.
These Subpoenas are issued upon and subject to the condition that
you advance witness fees and mileage to whomever you subpoena.

I trust that this is all that you will need in this matter.

- -Very truly yours,

Director W

RKH/slg

Enclosures

-

C—— g i
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST
LICENSING OF PERMIT NO. G-33477/
17-2063 IN THE NAME OF HARVEY J.
HARRIS.

SUBPOENA

THE STATE OF IDAHO SENDS GREETINGS TO:

WE COMMAND YOU, That all and singular business and excuses
being laid aside, you appear and attend before the Department of Water
Administration of the State of Idaho at a hearing before said Depart-
ment to be held at the Oneida County Courthouse in Malad, Idaho on
the 10th day of April, 1974 at 1:00 o'clock p.m., then and there
to testify in the above-entitled matter now pending before said
Department, on the part of Harvey J. Harris, and for failure o
attend, you will.be deemed guilty of contempt of said Department,
and you will also forfeit to the party aggrieved the sum of one
hundred dollars ($100.00), and all damages which he may sustain by
your failure to attend.

WITNESS, R. Keith Higginson, Director, Department of Water
Administration, State of Idaho.

L]

DATED this 25th day of March, 1974.

. K HIGG
Department of U
State of Idaho

‘ (E?rector
AT ministration



. INTER-DEPARTMENT MEMO «—1

DATE h 20, 1974
Norm Young g@f]
To Nate Higer : ' y

SUBJECT

FROM

Dﬁamh
Attached Correspondence et

%&émw
Attached is the letter and Interrogatories from Mr. E
Attorney at lLaw, Malad.

It iz my understanding that you will supply the subpoenas that
Mr. Scott requested if it is appropriate to do so. Thank you.

M

preepst R b

A E

SIGNATURE



E. L. ScoTT

ATTORNEY AT LAW
28 COURT STREET MA}? 19 @

» ® ﬁf@@/yf

MALAD CITY, IDAHO 83252 i

TELEPHONE 786.4000 P a‘mﬂe”f
wafe,— 'y .
/ﬂl:ﬁ‘ha .
“tion
March 18, 1974@ E@EI y
State of Idaho ' g <0 19
Department of Water Administration DEPafl‘meng s
State Office ﬁumm wm?ﬂmm-
614 State Street District 1. "Stratioy
Statehouse - Annex 2 ' fice
Boise, Idaho 83720 Re: Permit No. 17-2063

Harvey J. Harris
Att: Bobby D. Fleenor
Assistant Director

Dear Mr. Fleenor:

I am enclosing copy of the Interrogatories I am mailing
to Attorney McDevitt today. I am not sure but what these
should not have been filed in the Idaho Falls office, but
expect they will be properly filed.

I am wondering about Subpoenas for the hearing slated for
April 10th in this matter. Can you supply me with four
of these now in the event it becomes necessary? If so,

I will appreciate having these.

Thanking you, I am,

Very truly,

E. L. Scott, Attorney



" E. L. Scott dﬁmﬁmﬁh

¢ P, O. Box 145 e

" Malad City, Idaho

. of Permit No. G-33477/17-2063 in the

. name of HARVEY J. HARRIS

BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE

STATE OF IDAHO

i;In the Matter of Protest Against Licensing)

)

) INTERROGATORIES
)
)

S T T T e e T R

Permit Holder Harvey J. Harris direts the following interroga

' tories, as continuing interrogatories, to the above named Pro-

testant LaVel Neal, pursuant to Rule 33, I.R.C.P., to be answered

~within 15 days of service hereof, which answers are to be amended

‘or supplemented when and in the event that other or additional

iinformation becomes available to Protestant.

INTERROGATORY NO. 1. Describe all water rights claimed by

' Protestant which would be affected by the Licensing of the above-

identified Permit, and describe the lands upon which such water

rights are used.

INTERROGATORY NO. 2. How were the water rights described in

'your answer to interrogatory No. 1 acquired and give the dates of

K priority of any such water rights, and the persons from whom they

. were acguired.

INTERROGATORY NO. 3. Give the Permit Number and/or License
Number and the person to whom issued, of any and all Permits to

appropriate or Licenses issued by the State of Idaho, Department

L

of Water Administration, for the appropriation of or right to use |

of the public waters of the State of Idaho.



INTERROGATORY NO. 4. State the name and address of each
: person whom Protestant expects to call to testify at the hearing
: of this matter, and with respect to each such person state briefly
the subjects concerning which he is expected to testify. ;

INTERROGATORY NO. 5. List those exhibits which Protestant

intends to offer in evidence at the hearing of this matter .

Dated this 18th day of March, 1974

Attorney’for Permit-Holder Harvey J.
Harris

P . O. Box 145

Malad City, Idaho _

I hereby certify that a copy of the foregoing interrogatories

was mailed to the below named attorney at the below listed address

on the 18th day of March, 1974.

Attorney: Herman J. McDebitt
P. O. Box 4747
Pocatello, Idaho 3201




Jﬁ/{ ‘Jppu/ BEFORE THE DEPARTMENT OF WATFR ADMINISTRATION

OF THE

STATE OF IDAHO

In the Matter of Protest Against Licensing
of Permit No. G-33477/17-2063 in the NOTTCE OF HEARING

f RVEY J. HARRIS
name of HA J DATE CHANGE

N N et Nl Nt Nt

Notice is hereby given that the Department of Water Administration has delayed
the hearing concerning the above permit at the request of the applicant's attorney,
E. L. Scott, Matad, Tdaho.

The Department has rescheduled the continuation of the hearving for April 10, 1974,
at 1:00 p.m. in the Courtrcom of the Oneida County Courthouse, Malad, Idaho. This
hearing will be held in accordance with the Rules and Regulations ¢f the Idaho Code and
adopted Rules of Practice and Procedure of the Department of Water Administraticn as

previously indicared in the hearing notice dated February 19, [974.

i
: Lie 26T
Diated this == day of Febroary, 1974,

A
17 )
Aj/fﬁ}”134\#—~___ - C‘TLQ"'*’*ﬂ

NORMAN . YOUNG / d

District Engineer




* > II
. INTER-DEPARTMENT MEMO «—1

oaTe March 20, 1974

FROM Morm Young
TO Nate Higer
SUBJECT " Attached Correspondence

ittached is the letter and Interrogatories from Mr. Z. L. Scott,
Attorney at Law, Malad.

It is my understanding that you will supply the subpoenas that
Mr. Scott requested if it is appropriate to do so. Thank you.

SIGNATURE



E. L. ScoTT Co
ATTORMEY AT LAW R
26 COURT STREET

MALAD CITY. IDAHDO B325S2

TELEPHONE 768-4000

March 18, 1974

State of Idaho ‘ s

Department of Water Administration e

State Office

614 State Street

Statehouse - Annex 2

Boise, Idaho 83720 Re: Permit No. 17-2063
Harvey J. Harris

Att: Bobby D. Fleenor
Agsistant Director

Dear Mr. Fleenor:

I am enclosing copy of the Interrogatories I am mailing
to Attorney McDevitt today. I am not sure but what these
should not have been filed in the Idaho Falls office, but
expect they will be properly filed.

I am wondering about Subpoenas for the hearing slated for
April 10th in this matter. Can you supply me with four
of these now in the event it becomes necessary? If so,

I will appreciate having these.

Thanking vou, I am,

Very trul

E. L. Scott, Attorney



jE. L. Scott

P. 0. Box 145
Malad City, Idaho
Tel. No. 766-4000
BEFORE THE DEPARTMENT OF WATER ADMINISTRATION

OF THE

STATE OF IDAHO

. In the Matter of Protest Against Licensing)

)

of Permit No. G-33477/17-2063 in the ) INTERROGATORIES
)
)

name of HARVEY J. HARRIS

Permit Holder Harvey J. Harris direts the following interroga}
tories, as continuing interrogatories, to the above named Pro-
Eﬁtestant LaVel Neal, pursuant to Rule 33, I.R.C.P., to be answered
~within 15 days of service hereof, which answers are to be amended
- or supplemented when and in the event that other or additional
information becomes available to Protestant.

INTERROGATORY NO. 1. Describe all water rights claimed by
Protestant which would be affected by the Licensing of the above~
identified Permit, and describe the lands upon which such water

fgrights are used,

INTERROGATORY NO. 2, How were the water rights described in
your answer to interrogatory No. 1 acquired and give the dates of

' priority of any such water rights, and the persons from whom they
were acquired,

INTERROGATORY NO. 3. Give the Permit Number and/or License

: Number and the person to whom issued, of any and all Permits to
- appropriate or Licenses issued by the State of Idaho, Department
; of Water Administration, for the appropriation of or right to use

of the public waters of the State of Idaho.



. v
- . .

INTERROGATORY NO. 4. State the name and address of each
person whom Protestant expects to call to testify at the hearing
of this matter, and with respect to each such person state briefly:
the subjects concerning which he is expected to testify.

INTERROGATORY NO. 5. List those exhibits which Protestant

fintends to offer in evidence at the hearing of this matter .

Dated this 18th day of March, 1974

Attorneylfor Permit~Holder Harvey J.
Harris

P.O. Box 145

Malad City, Idaho

I hereby certify that a copy of the foregoing interrogatories
. was mailed to the below named attorney at the below listed address
" on the 18th day of March, 1974.

Attorney: Herman J. McDekitt
P. 0. Box 4747
Pocatella, Idaho 3201




McDEVITT AND McDEVITT ' FEG 28 iui4
: ATTORNEYS AT LAW
7TH & LANDER ' o
POST OFFICE BOX 4747 Depariment of Water Administration

B. A. MEDEVITT : FPOCATELLY. IDAHOQ 83201

HERMAN o. MCDEVITT * AREA CODE 208
—_— . . . THLEPHONE 233-412]

ROBERT M. JOHNSON
February 27, 1974

‘Mr., Norman C., Young

District Enginear

Department of Water Administration
FEastern District Office

1515 Lincoln Road

Idaho Falls, Idaho 83401

Ra: Protest against Licensing of
Permit No. G=-33477/17-2063
in the name of Harvey J. Harris

Dear Mr. Young:

In the recent hearing in the above matter in Malad, -
about a month ago, you suggested that we file a claim to
" water rights or the same Information as would be required on
a claim to water rights, for the lands of LaVell Neal. I have
attempted to do this and have had Mr. Neal sign a claim form.

As to water measurements, at 2 places and 2 separate
springs, he had put in a 15 inch culvert years ago. It has
always flowed about 1 inch from the top of the 15 inch culvert.
‘I don't know how much water that is, The springs and diver-

. sions and use are in the sections and townships shown in the
'lands of the entire bottom lands and pasture ground. I don't
know if we filled these out correctly. Kindly let me know if
you need additional information.

— T

Historically, there are several large springs on the
eastern side of the valley that were diverted by the settlers
to the hay-grounds. These had no regular outlet to Deep Creek.
The outlet now in existence, which follows the eastern edge
of the meadow, was dug by hand with shovels, and the excess
water allowed to escape into Deep Creek. In addition, the
groundwater level was right at the surface to 2 or 3 inches
below the ground surface, which allowed most of the meadow
to sub~irrigate. Mr, Neal claims all the water from the
springs and right to a water table, as indicated. We may need
some help from your Engineers in actually quantifying the
water which runs through the culverts. _

All the water that runs through the upper culvert
is diverted onto the meadow, and additional water generates
from springs and finds its way into the hand-dug outlet in



Mr. Norman C., Younyg
Febxruary 27, 1974
Page 2

such a gquantity as to again £ill a 15 inch culvert about
300 yards downstream, where it is again diverted out onto
the meadow.

Please feal free to fill in the engineering data
on the enclosed application. If land descriptions are
needed, we will have to take them from the aerial photographs.

This entire letter-may be appendad to the applica-
tion under Part 8 (Remarks), and should be included as part
thereof.

I am enclosing.herein our check in the amount of
$10.00 to cover your fee,

Sincgrely,

AR

HIM:chi : HERMAN J. McDEVITT
Enclosures

cc: Bdbby D. Flesnor
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o o e o

McDEVITT AND McDEVITT
ATTORNEYS AT LAW
7TH & LANDER
POST OFFICE BOX 4747
POCATELLO, IDAHO 83201

B. A. MCDEVITT ' AREA CODE 208
HERMAN J. MCDEVITT TELEPHONE 233-4121
ROBERT M. JOHNSON February 26, 1974

Mr. LaVell Neal
Stone, Idaho 83280

Dear Mr. Neal:

I just received a phone call from Norman Young of
the State Water Administration. They are postponing the
hearing from the 6th of March until the last week of March
or first week of April. They will let us know.

I told them this would be a problem because of
Mr. Hickman in Wyoming, and several of our witnesses. They
sald there wasn't anything they could do about it.

I am not disappointed, if it doesn't keep us from
getting all of our witnesses there. At least it will give
us a chance to start that well up and see what effect it
has on the groundwater.

Kindly let all the people know that they will not
be needed on the 6th of March and we will advise them as
s00n as we know the new date,

In the meantime, have any of our witnesses call me
and I will make arrangements to go over their testimony.

Sinqerely,

B s
\“‘-__,¢{3ff{?/’2;5;zf,ﬁha;ﬁéf;j

HJM:chi HERMAN J. McCDEVITT
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATION

OF THE

STATE OF IDAHO

ln the Matter of Protest Against Licensing )
of Parmit No. C-33477/17-2063 ia the % .
h . ” ) NOTICE CF HEARTNG
name of HARVEY Jj. FARRIS ) o
3 DATE CHANGE
)

Fotice is herebv glven that the Department of Water Administration has delayed

the hearing concerning the above permit at the request of the appliicant’s attorney,

E. L. Scott, Malad, Tdaho.

The Department has rescheduled the continuvation of the hearing for April 10, 1974,
at 1:00 p.m. in the Courtroom of the Oneida Counly Courthouse, Malad, Idaho. This
hearing will be held in accordance with the Rules and Regulations of the ldaho Code and
adopted Rules of Practice and Procedurs of the Department of Water Adwministration as
previously indicated in Lhe hearing notice dated February 19, 1974,

74

e

Bated this égéimmﬂay of February, 1974,

A4
e
[ (Gt C. e

-
-

NORMAX (. YOUNG 2 o

) -

District Engincer
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE

STATE 0F IDAHO

In the Matter of Protest Against Licensing

of Permit Ko. G-33477/17-2063 in the
NOTICE OF HEARING
name of HARVEY J. BARRIS

e N M L N S

On Februsry 20, 1967, Harvey J. Harris, Stone, Idaho, filed with the Department
of Water Administration an application to appropriazte the public waters of the State
of TIdako. On February 22, 1971, Harvey J. Harris submitted Proof of Application of
Water to Beneficial Use. On April 10, 1971, Levell Neal, Stone, Idaho, submitted a
protest against licensing of this permit.
The Department has set a continuation of the hearing for March &, 1974, at 1:00 p.m.,
in the Courtrcom of the Oneida County Courthouse, Malad, Idaho. This hearing will be
held in accordance with the Rules and Regulations of the Idaho Code and adopted Rules of
Practice and Procedure of the Department of Water Administration. Opportunity shall be
afforded all parties to respond and present evidence and argument on all issues involved.
Any party may request in writing five (5) days before any hearing that the oral
proceaedings thereof be taken in the form of stenographic notes. Any party may have such
stenographic notes of the oral proceedings, or part thereof, transcribed at his own
expense. A taped record of the proceedings will be maintained for the appeal period.
Failure to appear at the time and place set for hearing by the permit holder or
protestant may allow the Department without prejudice to dismiss the protest or the permit.
Any and all cost incurred by reason of such non-appearance may be assessed against such
ner—appearing parties,

il ud
Dated this /& = day of February, 1974.
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1515 Lincoln Road

February 26, 1974

Oneida County Courthouse
Clerk of the District Court
thad City, Idaho 83252 _

_ DEar Sir:

This is to confirm the use of the Courtroom for a hearing to be held by this

Department on Wednesday, April 10 1974, at 1:00 p.m,

Thank you for your cooperation in this matter.

Very truly'y0urs,.

jNORMAN C. YOUNG
District Engineer

NCY:MB



February 19, 1974

Re: Permit No. 17-2063 ~ Harvey J.'Harris :

Mr. E. L. Scott
P. 0. Box 145
Vnalad, ID 83252

Dear Mr. Scbtt:

At the hearing held Janmuary 22, 1974, in Malad, questions were raised concerning the
procedures being followdd by the Department in the processing of Termit No. 17-2063.
The Department was to answer these points of law By Memorandum Decision, prior to tak-.
ing testimony and evidence on the availability of wnter, and whether an injury would
be caused to an existing water right,

‘We have been advised by the Attorney Generals office that to avoid a delay in the final
decision, the questions raised at the first hearing should be taken under advisement,
and answered in one Memorandum Decision, after the hearing scheduled for March 6, 1974,

Enclosed are coples of the field report, pérmit, amendment, and the beneficial use affi-
'davit that you requested at the last hearing. We have also included the Order which
modified the requirements for the completion of this permit.

If you have any questions in this matter, please let us know.

S incerely,

BOBBY D. FLEENOR
Agsistant Director

17 2000
BDF:ic 7_ A5 W

cc: Eastern District Office



February 19, 1974

Re: Permit No. 17-2063 - Harvey J. Harris

'Hr. Herman J. MeDevitt
P, 0. Box 4747
Pocatello, IO 83201

Dear Mr. McDevitt:

At the hearing held January 22, 1974, in Malad, questions were Taised concerning the
procedures being follow#kd by the Department in the processing of Permit No. 17-2063.
The Department was to answer these points of law by Memorandum Dectédoa, prior to tak-
ing testimony and evidence on the availability of water, and whether an 1njury would
be caused to an existing water right.

We have been advised by the Attorney Generals office that toc avoid a delay in the final
décieion, the questions raised at the first hearing should be taken under advisement,

and answered in one Memorandum Decision, after the hearing scheduled for March 6, 197&.
Enclosed are cOpies of the field reports, permit, amendment, and the beneficial use _
affidavit that you requested at the last hearing. We have also included the Order which
moﬂilied the requirements for the completion of this permit.

If you have any questions in this matter, please let us know..

Sincerelyl

BOBBY D. FLEENOR

" Assistant Director

BDF: je

cet Eastern District Office
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1515 Lincoln Road

February 15, 1974

=
I
] . .

glda County Courthouse
CTerk of the District Court
Malad City, Idaho 83252

ﬁi;} Sir:

Ez; is to confirm the use of tha Courtroom for a hearing to be held by this
' rtment on Wedneaday, Mareh 6, 1974, at 1:00 p.m.

Thank you for your cooperation in this matter,

NORMAN C. YOUNG
wggﬁrict Engineer
' ) f’r

\ "‘-.’f /l‘

]

/
HL:Y :mb

|
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T
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FASE AL L LAALAL AN

1515 Lincoln Road

January 30, 1974

2N
il
[t
ii

RE'[jPermit No, 17-2063

H
/

K;Q\

It H

ﬂr.fﬁerman J. McDevitt
Attéornev At Law

P, -0. Box 4747
Pocatello, Idaho #3201

Qeaf?ﬂr. Melevitt:

3 s

rcTosed please find a copy of the well Ine of the alove referenced norrin, e
not have copies of field evans In our office and we are astine our state office
send hoth vou .. Mr, Scott a cony.

If we may be of further assistance in this matter, pleasec contact us.
7

Voo
/
vgvy truly yours,
l‘l I

I

NORMAN C. YOUNG
District Engineer

" NCY:mb

Enclosure
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1515 Linceln Road

January 30, 1974

f]JPermit Ne. 17-2063

H
N
=

4

-

Mr, E. L. EBcott

Aﬁrﬁgney at Law
ZHta.urt

Malad, Idaho 83252

Mo
Dé\J)Mr. Scott:

Enclosed please find a copy of the well log of the above referenced permit. We do
npthave coples of fleld exams in our office and we are asking our State office
th gend both you and Mr. MeDevitt a copy.

—

Iﬁ we may be of further assiciiccce in this matter, please contact us.

Very truly yours,

M
W\ i
AV
Ly /

1

NoghAN C. YOUNG
Digkrict Engineer

NCY:MB

Enclosure

e
-
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G-33477/17-2063 — Harvey J. Harris
Courtroom, Oneida County Courthouse, Malad, Idzho
January 22, 1974 - 9:00 am
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‘name of HARVEY J. HARRIS

BEFORE THE DEPARTMENT OF WATER ADMINISTRATION

OF THE

STATE OF IDAHO

In the Matter of Protest Against Licensing

of Permit WNo. G-3477/17-2063 in the

REQUEST

Comes now E. L. Scott as'Attorney for Harvey J. Harris

and requests that the oral proceedings of the Hearing set for

January 22, 1974, be taken in the form of stenographic notes.

Dated this 15th day of January, 1974.

eA

J ot

- Atfgrney

V66 =40

2S3 -~/ 2y




F00.50000.0.09.00000.801
'Janugryrz, 1974

‘RE: 17-2063 - Harvey J. Harris

"Mr. Herman J. McDevitt .
Attorney-at-lLaw

. P.0O. Box 4747 -

.Pocatello, Idaho 83201

;Dear Mr., MecDevitt:

1515 Lincoln Road

We are in recelipt of your letter of December 27, 1973 requestlng 1nformat10n'

on the above referenced. permlt.

: Please find enclosed'a copy of the hearing notice.
:fcrossed in the mail, but a» enclosing a second notice.

"Evidently, our letters

If you have any further questions, do not hesitate to contact this office.

Very truly yours,

RONALD D. CARLSON
Assibtant to the
-District Engineer

RDCicb

Enclosure



McDEVITT AND McDEVITT

ATTORNEYS AT LAW
FTH & LANDER
POST OFFICE BOQX 4747

POCATELLS, IDAHO A3201

B. A, McDEVITT AREA CODE 208
HERMAN J, McDEVITT . TELEPHONE 233-4121
oMM K. Loazs December 27, 1973

Mr. Norman C. Young

District Engineer

Department of Water Administration
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Permit No. 17-2063
Harvey J. Harris

Dear Mr. Young:

We are wondering whether or not a new hearing date
has been set in the above entitled matter. If possible,
we would appreciate being notified of the date of the
hearing at least 2 weeks in advance.

May we thank you for your courtesy in the matter.

Sincerely,
%’vywv—wj , e oQi*‘%'Zéﬁ
<o
HIM:chi HERMAN J. McDEVITT

LT
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATICON

OF THE

STATE OF IDAHO

In the Matter of Protest Against Licensing

of Permit No. G-33477/17-2063 in the
NOTICE OF HEARING
name of HARVEY J. HARRIS

R R N

On February 20, 1967, Harvey J. Harris, Stone, Idaho, filed with the Department
of Water Administration an application to appropriate the public waters of the State
of Idaho., On February 22, 1971, Harvey J. Harris submitted Proof of Application of
Water to Beneficial Use. On April 10, 1971, LeVell Neal, Stone, Idaho, submitted a
protest against licensing of this permit.

The Department has set the matter of protest for hearing on January 22, 1974,
at 9:00 a.m., in the Courtrocm of the Oneida County Courthcuse, Malad, Idaho. This
hearing will be beld in accordance with the Rules and Regulations of the Idaho Code and
adopted Rules of Practice and Procedure of the Department of Water Administration.
Opportunity shall be afforded all parties to respond and present evidence and argument
on all issues involved.

Any part may request in writing five (3) days before any hearing that the cral
proceedings thersof be taken in the form of stenographic notes. Any party may have such
stenographic notes of the oral proceedings, or part thereof, transcribed at his own
expense. A taped record of the proceedings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by the permit holder or
protestant may allow the Department without prejfudice to dismiss the protest or the permit.
Any and all cost incurred by reason of such non-appearance may be assessed against such

non-appearing parties.

Dated this gdz day of @uqm,ﬁ.% 1873 .

=

RONALD . CARLSON

Assistant to the District Engineer



- 1515 Lincoln Road

December 19, 1973

Oneida County Courthouse
Clerk of the District Court
-Malad City, Idaho 83252
TDear'Sir:

j'This 18 to confirm the use of the Courtroom for a hearing to be held by this
-office on Tuesday, January 22, 1974, at 9:00 a. m :

,Thank'vou for your cooperation in this matter.

‘QJTEry truly yours,

" NORMAN €. YOUNG
. District Engineer

' NCY:mb

R M Emr s
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1515 Lincoln Road

November 30, 1973

Richard M. Turnipseed
Division of Water Rights
‘Northermn Area Gffice '
‘P. 0. Box 381

Logan, Utah 84321

Dear Mike:
- With regard to the hearing to be held on the licensing of the Harvey Harris
.. well, Bob Fleenor and I have tentatilvely discussed holding a -round of hearirngs
-during ‘the third week of January, 1974. I would expect this hearing to be hikd
at about that time. We will send you a copy of the hearing notice so that you
will have the exact date and place of the hearing. : '

Best_wiahes,

" NORMAN C. YOUNG
District Engineer

NCY:mb

o
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'&VERSATION MEMORANDUM ,

.TE 11/29/73

FILE _17-2063

NAME OF PARTY Mike Turnipseed

EMPLOYEE Colleen

RE: Called concerning the hearing on the Harvey Harris well.

He wishes to be notified when a new hearing date has been scheduled

50 that he can attend to ablish a wate i ir j

Utah,




v

e

orewe

1515 Lincoln=Road

October 18, 1973

 Re: Permit No. 17-2063 . Harvey J. Barris

Mr. T. L. Scott
Attornev at law

.. 26 Court
;- Malad, In. #2232

Dear lir. fcott”

i This is to con®irr our telephone corversation of this rmornine, in vhicl it was

LR

i agreed to set bacl the date of bearire.coreernive protest acninst Jicensinp the

above refereveed v dt. At the recuest of tho attornev for the nrotestant,
Herman J. lic ovict, the hearine set for tlnt date is hereby sot aside.an” the
hearing will Te reset for a later JInte. Von will Be notified at lcast 10 days
in advance bhv Certiffed nail, | ' '

Your coeneration in this matter is greatly ampreciated,

Very truly vours,

NORMAN C. YOUNG

 District Engineer

NCY:mb -

cc: Terman J. McDevitt
' Harvey J. Tlarris
LeVell Neal



1515 Lincoln Road

October 17, 1973
n~ﬁpijermit No. 17-2063 TParvey J. Harris

‘Re:  Applicatic

"Mr. E. L. Scott
Attorney at Law

- 26 Court
‘Malad, ID 82252 .
?ﬁgé;-4%9630

‘. 'Dear Mr. Scoti:
Pursuant to vour recucst of this day, pleasac €ind enclesed a copy of 1'r. Heals'
7 Toles of Practlce & Procedure. B '

N i

protest and = S
i In regafds to 7. 7. Sweeten & Soms. Tne, apnlication, this apnlication has lasped

. and was not protngted by Mr. Varris.
If we can he nf apy further assistarce, nloase Jo not hesitate to.contAct us.

Yery truly wours,

NORMAN C. YOI™MC
' District Enrineer:

NCY:mb

Fnelosures

.
(
L



AU AN AR LA RA LK
1515 ILincoln =-&d

Lctober 10, 1973

Mr. Herman J. McDevitt
McDevitt and McDevitt
~ttorneys at Law

P.l. Box 4747

~ Pocatello, Idaho 83201

Dear Mr. McDevitt:

wWe are in receipt of your letter of September 28, 1973, requesting that
this Department again make a field inspection of the meadow of Mr. LaVell
heal. Locking at my schedule, it appears unlikely that I will be able to
make such an inspection prior tc the hearing set for Cctober 23, 1973,
However, if it is at all possible I «wilil do so.

Your bringing this matter to my attention is appreciated.

Very truly ycurs,

NCRMAN C. YLUNG
District angineer

NCY:cw



McDEVITT AND McDEVITT
ATTORNEYS AT LAW
7rH & LANDER

POST OFFICE BOX 4747

POCATELLO, IDAHG 83201
B, A. MCDEVITT AREA CODE 208
HERMAN J. MCDEVITT Septem.ber 28 ’ 1973 TELEPHONE 233-4121
Pt ot WG o e

John K. Looze

Norman C,Young

State of Idaho

Water Administration Dept.
Eastern District

1515 Lincoln Road

Idaho Falls, Idaho 83401

Dear Mr. Young:

You asked that Mr. LaVell Neal inform you when the water

came back in the meadow. I received a note this morning
from Mr. Neal as follows:

"Harris has quit pumping the well and the
water has come up real well in the meadows.
Now is the time to see it."

Sincerely wvours,

-
Trm PR -
il g B o

e "I R S e e TR

HEEMAN J. MCDEVIT
HIM/cg

cc: LaVell Neal

P.5.: I understand Mrs. Neal is finally out of the
hospital but is not doing too well.



SENDER: lé sure to follow insfructions on other side / 7' ’?063

PLEASE FURNISH' SERVICE(S) INDICATED BY CHECKED BLOCK(S}
(Add;.tw;m] sherpes reguired for these gervices)

Show addreds Deliver ONLY
where delwered to addressee

RECEIPT
Received fhe numbered article deseribed behw
SREHAWRE OR NAME OF ADDRESSEE (Must always be filled in)
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. SENDER: Besure fo follow instruchions on other side
EASE FURNISH SERVICE(S) INDICATED BY CHECKED BLOCK(S)
Aﬂﬁitﬁonui charges reguived for these services)

Show address . Deliver ONLY
where dellver’ad to addressee

o RECEIPT
Received the nambered artitle described bafow
SIGNATUIIE OR NAME OF Anﬁ ESSEE (Must aiways be filled In)
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SENDER: lg‘s&re to follow Instructions on ofher side

PLEASE FURNISH SEﬁVICE(S) INDICATED BY CHECKED BLOCK(S)
(Add@ionil charges reqa;vi-red for these services)

g D Show address’ . ’ Deliver ONLY
| — i
L

where deliveted to addresses

RECEIPT
Recelved '"I¢ numbered ar¥icle described below
SINATURE OR NAME OF RDDRESSEE (Must always be fiiled In)
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATION

OF THE

STATE OF TDARO

In the Matter of Protest Against Licensing
NOTICE QF CONFERENCE

of Permit No. G-33477/17-2063 in the
AND/OR HEARING

name of HARVEY J. HARRIS

On February 20, 1967, Harvey J. Hérris, Stone, Idaho, filed with the Department of

Water Administration an application to appropriate the public waters of the State of
Idaho., On February 22, 1971, Harﬁey J. Harris submitted Proof of Application of Water

to Beneficial Use. On April 10, 1971, LaVell Neal, Stone, Idaho, submitted a protest

against licensing of this permit.
The Department has set the matter of protest for conference and/or hearing on

October 23, 1973, at 2:30 p.m., in the Courtroom of the Oneida County Courthouse, Malad,

Any hearing will be held in accordance with the Rules and Regulations of the Idaho

Idaho.
Code and adopted Rules of Practice and Procedure of the Department of Water Administration.

Opportunity shall be afforded all parties to respond and present evidence and argument on

all issues involved.
Any party may request In writing five (5) days before any hearing that the oral pro-
Any party may have such steno-

ceedings thereof be taken in the form of stenographic notes.

graphic notes of the oral proceedings, or part thereof, transcribed at his own expense.
A taped record of the proceedings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by the permit holder or
protestant may allow the Department without prejudice to dismiss the protest or the permit.
Any and all cost incurred by reason of such non-appearance may be assessed against such

non-appearing parties.
1973

28th day of September .

Dated this

Jscees

NORMAN C. YOUNG /

5
District Engineer

v

™
-
o

S T



1515 Lincoln Road

' September 27, 1973

Onéida'County Courthouse
‘Clerk of the District Court
Malad, Idaho 83252

"~ Dear Sir:

This is to confirm the use of the Courtroom for conference and/or hearing to be
held by this office on Tuesday, October 23, 1973, at 2:30 p.m.

“Thank vou for your cooperation in this matter.

‘Very truly yours,

NORMAN C. YOUHNG
- District Engineer

 NCY:mb

empraTmy BT EOISAY
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McDEVITT AND McDEVITT

R S 5 ATTORNEYS AT LAW

7rH & LANDER
POST QFFICE BOX 4747

) POCATELLO, IDAHO 83201

B. A MCDEVITT £ AREA CODE 208

HERMAN J. MCDEVITT 'rELEPHONE 233-4121 % .-
— N St L I

ROEL R XXX N T T

John K. Looze : August 1, 1973

Mr, Norm Young

State of Idaho

Water Administration Dept.
240 5, Holmes

Idaho Falls, Idaho 83401

Re: Lavell Neal
Dear Mr. Young:

I have tried to contact you in recent days, but due
to your moving your offices, we have missed each other.

Some months ago your office agreed to go down and
investigate the problem of the Harris well draining the
water table under Mr. Neal's ranch.

It is my understanding that you were also going to
let me know when a representative went down so that I
could go with you.

I was down there last week with several persons
experienced in the area, and the problem is really terrible.

Kindly advise what, if anything, we can plan and when
a hearing can be held.

Sincerely,

-’
3. MCDEVITT
- £ e ¢
HIM: §s 17 BCLG

cc: Mr. Keith Higginson



r T 1!.’,‘/4 w. th exam
! | /7- 2063

McDEVITT AND McDEVITT (Copivs of «//

ATTORNEYS AT LAW

7TH & LANDER reierr '{Zd < /?/O [ ladl "
POST OFFICE ROX 4747 ' ’ /
8. A MCDEVITT POQCATELLO, IDAHO 83201 AREA CODE 205 N C/
HERMAN J. MCDEVITT TELEPHONE 233-4121 M
TR B M QEHTLAT
John K. Looze
BDF {
Dist. -
il b &“'lam

January 31, 1973

State of Idaho | E@E”WE@
Department of Water Administration :

Statehouse Annex 2

Boise, Idaho 83707 FEB 14 1973
Attention: Bobby D. Fleenor Department of Water Ammistration
Assistant Director Eastern District Oifice

Re: Permit No. 33477/17-2063
Harvey J. Harris

Dear My . Fleenor:

As you have been informed by letter from my clients, Mr.
and Mrs. LaVell Neal from Stone, Idaho (the complainants in
the above matter) we will be representing them in all matters
in conjunction with the field examination on the application
for permit by Harvey J. Harris.

We request that advance notice be given by your
representative to the undersigned, in order that we may
be present at any meeting by the examiner with protestants
and the applicant,

Sincerely,

oy e

"MM‘;,:._ /

. -.-.».._.....M“'";i_f:‘i;:-_J_-_-‘g.\";s-i.;; |

HEEMAN J. McDEVITT .




McDEVITT AND McDEVITT
ATTORNEYS AT LAW
7TH & LANDER
POST OFFICE BOX 4747
POGATELLO. IDAHO 83301

B, A. McDEVITT AREA CODE 208
HERMAN J. MCDEVITT TELEPHONE 233-412!1
250 R SR MO,
John K. Looze
XDF ,!
copy v o G D3

January 31, 1973

State of Idaho

Department of Water Administration
Statehouse Annex 2

Boise, Idaho 83707

Attention: Bobby D. Fleenor
Assistant Director

Re: Permit No. 33477/17-2063

Harvey J. Harris
Dear Mr. Fleenor:

As you have been informed by letter from my clients, Mr.
and Mrs., LaVell Neal from Stone, Idaho {the complainants in
the above matter) we will be representing them in all matters
in conjunction with the field examination on the application
for permit by Harvey J. Harris.

We request that advance notice be given by your
representative to the undersigned, in order that we may
be present at any meeting by the examiner with protestants
and the applicant.

Sincerely,

—

HERMAN J. McDEVITT

o ::ngn ;4éz.iﬂe ,4w“““‘i2;f2%?
F .~ I*] ot ™

L
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April 28, 1971

Re: Permit No. G-33477/17-2063

Mr. Harvey J. Harris
- Stone,
Tdsho 83280

Dear Mr. Harrigs:

Enclosed please find a copy of the protest filed by LeVall Neal against the
'above referenced permit. The protest will be placed on file and considered
after the Department has conducted a ffeld examination. If an agreement bet-
ween you and the protestant cannot be reached before that time, a conference
and/or hearing will be necessary to resolve the protest. The points that may
be considered st that time are: - :

1. Has the permittee diverted and beneficially used unappropriated
public water? '

2. Has the operation of the propoged water right under the permit
caused injury to-a prior existing water right?

3., Has the water been placed to beneficial use in accordancs wi;h
the terms and conditions of the permit?

If a conference and/or hearing 1s necessary, you will be notified of the time
and place. If we may be of any assietance, please contact us.

Very truly yours,

BOBBY D. FLEENOR
Asalstant Director

BDF:DR
Enc: Copy of protest

17 2063



April 28, 1971
Re: Permit No. G~33477/17-2063 - Harvey J. Harris

- Mr. LeVell Naal
- Stona,
Idaho = 83280
" Dear Mr, Neal:

We are in receipt of your protest againgt licensing of the above reférenccd.parmit

‘and ‘a copy of the protest has been sent to Mr, Harris. The protest will be placed .

-on file and considerad after the Departument has conducted a field examination. If
an sagreement between you and the permit holder can not be reached before that time
a tonference and/or hearing will be necessary to resolve the protest. The points

that may be considared at that time are: . :

1. Haa tha parmittes diverted and benaficially used unlppropriatnd
- public water?

2. Has the opcration of the propoaed water=right under the permit
. “cauged injury to a prior existing water-right?

G 3. Has the water been placed to beneficial use in accordanca with
- the terme and conditions of the permit?

If a con!erence and/or hearing ia necesaary. you will be notified of the tﬁma and
place. If we may be of further assistance, please contact us.

véryrtruly yonr',

'BOBBY D. FLEENOR
Agaistant Director

BDF:DR

17

003
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KENNETH E. LYON, JR. : AUG 18 1974
ATTORNEY AT LAW ' B

Bepartmant of Watar R!saurclll

SUITE M - YELLOWSTOME PLAZA
475 YELLOWSTONE - P. 0. 43932
POCATELLO, IDAHD 83207 .
TELEPHONE 233-1240 T e e

BDF

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE STATE

OF IDAHO, IN AND FOR THE CQOUNTY OF ONEIDA
LeVELL NEAL, Case Number: 201
Petitioner,

vs. NOTICE OF APPEARANCE
HARVEY J. HARRIS,

Respondent.

)
)
)
)
)
).
)
)
)
)
)

TCG: CLERK OF THE DISTRICT COURT and MR. KENT W. FOSTER,
Attorney at Law, MR. JAMES MANNING, Attorney at Law,
MR. BOBBY D. FLEENOR, Chief, Water Rights, and Mr.
RONALD D. CARLSON, District Engineer. :
YOU AND EACH OF YOU WILL PLEASE TAKE NOTICE

that the undersigned hereby makes an Appearance as Attorney of

Record for the Plaintiff in the above-entitled action.

KENNETH E. LYON, JR.

B g . . .. . .
_“F.‘
- L . :

Lem

"

o jo- e
Attdrney for theé/Plaintiff
Residing at P. & Box 4392
Pocatello, Idaho 83201

I hereby certify that a true and correct copy

of the foregoing Notice of Appearance was mailed, postpaid, to:

Mr. Kent W. Foster Mr. Bobby D. Flecncr
Attorney at Law Chief, Water Rights
P. 0. Box 129 Dept. of Water Resocurces
Idaho Falls, Idaho 83401 Statehouse,

Boise, Idanho 8372C
Mr. D. James Manning
htorney at Law ¥r. Ronald D. Carl. .
L. Box 13%1 Tigtrict Encinee

T S VI S PR D

2o ou N
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McDEVITT, McDEVITT & MEYERS
ATTORNEYS AT LAW
T & LANDER
PQST OFFICE POX 4747

PAQCATELLO, IDAHOQ 83201

. A McDEeEVITT AREA COOE 208

HE .2
RUAN J, McDEVITT August 9, 1876 TELEPHONE 2334121
M. JAY MEYERS

17-2065

#1¢€ 3

Mr. Colen H. Sweeten, Jr.
Clerk of the District Court
Oneida County Courthouse
Malad City, Idaho, 83252

Re: Case No. 201
LeVell Neal vs. Harvey J. Harris

Dear Mr. Sweeten:

Enclosed herein please find Notice of Claim of
Attorney's Lien, for £iling in the above-entitled cause.

Sincerely,

\%f
HiM:chi LRMAN J. McDEVITT

Enclosure

cc: Mr. Kent W. Foster
Mr. D. James Manning
Mr. LeVell Neal
Mr. Bobby D. Fleenor v
Mr. Ronald D. Carlson



Herman J. McDevitt

McDEVITT, MCcDEVITT & MEYERS
ATTORNEYS-AT-LAW

SEVENTH AND LAMDER

P. 0. EOX 4747

POCATELLD, |DAHO 83201

TELEFPHONE: (208) 233-4121

ATTORNEYS FOR: Petitioner

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA

LeVELL NEAL, Case No. 201

Petitioner,
NOTICE OF CLAIM

-Vs- OF ATTORNEY'S LIEN

HARVEY J. HARRIS,
Respondent.

TO: LeVell Neal, Petitioner

YOU ARE HEREBY NOTIFIED that the undersigned claim an
Attorney's Lien under provisions of Section 3-205, Idaho Code,
upon this cause of action by reason of services performed and
expenses advanced in the matter of Permit No; 17-2063, Before
the Director of the Department of Water Reéources, in the
hearings, trials, and appeal thereof to this Court.

No payment for services has been received since 1974, We
claim a lien upon the cause of action wherein we have appeared,

and any judgment arising therefrom for legal services rendered

in the above-entitled action, and in all subsequent actions and

proceedings brought for the purpose of enforcing any judgment
and upon the lands and water rights of Petitioner, his heirs

and assigns.

You are hereby notified that we claim for professional

services and expenditures, the sum of $5,029.47 previously owing

NOTICE OF CLAIM

OF ATTORNEY'S LIEN -1~




and outstanding since February 26, 1976.

McDEVITT, McDEVITT & MEYERS

e

By:i b"‘\/ W4 /éuzﬁﬁ ‘

!

A HeZman J. McDevitt
|
|

CERTIFICATE OF MAILING

5 The undersigned hereby certifies that a true copy of the
|, foregoing NOTICE OF CLAIM OF ATTORNEY'S LIEN was mailed, postage

prepaid, this 9th day of August, 1976, to each of the following:

Mr. Kent W. Foster Mr, Bobby D. Fleenor
Attorney at Law Chief, Water Rights
! P. 0. Box 129 Dept. of Water Resources
ﬁ Idaho Falls, Idaho, 83401 Statehouse

I Boise, Idaho, 83720

Mr. D. James Manning
Attorney at Law Mr. Ronald D. Carlson
P. 0. Box 1391 District Engincer
i Pocatello, Idaho, 83201 Dept. of Water Resources
i 1515 Lincoln Reoad
Mr. LeVell Neal Idaheo Falls, Idaho, 83401
Stone, Idaho, 83280 . o
i ) g ‘)j ;’f.ﬂ-? .»)(. A’/I Lt .{r,: .;'
g S0 i Ll
Ny Fa ’

Herman J . McDevit

fACEVITY, MeDEVviTv

tuaw | NOTICE OF CLAIM
P(;e-w-?lc::-'ri;c; laz:Rﬂa:r ‘! OF ATTORNEY"S LIEN -2 -
BPOCATELLS. [DAHO Ba2ol :




McDEVITT. McDEVITT & MEYERS ‘W‘
ATTORNEYS AT LAW
¥7H & LANDER
POST OFFICE BOX 4747
POCATELLO, IDAHO 63201

8. A. McDEVITT ' AREA CODE 208
HERMAN J. MCREVITT TELEPHONE 235-412!
M, JAY MEYERS April 7’ 1976

Mr. Colen H. Sweeten, Jr.
Clerk of the District Court
Oneida County Courthouse
Malad City, Idaho 83252
Dear Mr. Sweeten:
Re: LeVell Neal vs. Harvey J. Harris

Enclosed for filing in the above action is
MOTION FOR WITHDRAWAL OF COUNSEL.

Sincerely,

M.Jay Meyers
MIM:alh
Enclosure
ce: Mr. Kent W; Foster
Mr, D. James Manniﬂg
Mr. LeVell Neal
Mr. Bobby D. Fleenor

Mr. Ronald D. Carlson



McDEVITT, MCDEVITT & MEYERS
ATTORNEYS-AT-LAW

SEVENTH AND LANDER

P. O, BOX 4747

'POCATELLO, IDAHO 83201

TELEPHONE: (208) 233-4121

ATTORNEYS FOR: Petitioner
IN THE DISTRICT CQOURT OF THE SIXTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ONEIDA

LE VELL NEAL,

- Respondent.

)
)
Petitioner, }

) MOTION FOR WITHDRAWAL

vS. )
} OF COUNSEL

HARVEY J. HARRIS, ) _

g AND ORDER
)

— A ey A e v wem e m— mm— wmm e

COMES NOW M..Jay Mevyers of the firm of McDevitt, i

McDevitt & Meyers, Pocatello, Idaho, and moves the Court,

pursuant to Rule 1ll({b) of Idahc Rules of Ciwvil Procedu}e, for its|

Order allowing his withdrawal as attorney of record for Petitioner

in the above-entitled case. This Motion is made on the grounds
and for the reasons that good cause exists and that there will
not be any delay in the determination and disposition cof the
pending ac¢tions and the rights of the parties in that no Answer
has been received to date after the filing of the Petition for
Hearing and Notice of Appeal.

DATED this 7th day of April, 1976.

McDEVITT, McDEVITT & MEYERS
Attorneys for Petitioner

ORAL ARGUMENT REQUESTED.

By

M., Jay Meyers

MOTION FOR WITHDRAWAL OF COUNSEL AND ORDER -1 -




MCDEVITT, MCDEVITT
& MEYERS
ATTORNEYS-AT-LAW

7TH & LANDER
FOST QFFICE BOX 4747
POCATELLO, IDAHD 83201

ORDER

The foregoing Motion having been received and considered,
the Court being fully advised in the premises, and good cause
appearing therefor:

IT IS HEREBY ORDERED that M. Jay Meyers of the firm of
McDevitt, MeDevitt & Meyers, Pocatello, Idaho, be allowed to

withdraw as attorney of record for the Petitioner, LeVell Neal.

DISTRICT JUDGE

CERTIFICATE OF MAILING
The undersigned héreby certifies that a true copy of
the foregoing MOTION FOR WITHDRAWAL OF COUNSEL and ORDER was
mailed, postage prepaid, this 7th day of April, 1976, to each

of the following:

Mr., Kent W. Foster Mr. Bobby D. Fleenor
Attorney at Law Chief, Water Rights

P. 0. Box 129 Dept. of Water Resources
Idaho Falls, Idaho 83401 Statehouse

Boise, Idaho 83720
Mr. D. James Manning

Attorney at Law Mr. Ronald D. Carlson

P. 0. Box 13921 District Engineer

Pocatello, Idaho 83201 Dept. of WatexrResources
1515 Lincoln Road

Mr, LeVell Neal Idaho Falls, Idaho 83401

Stone, Idaho 83280

M. Jay Meyers

MOTION FOR WITHDRAWAL OF CQUNSEL AND ORDER -2 -
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It THE MATTER OF PERMIT NO. 17-2063

IN THE NAME OF HARVEY J. BARRIS

Al OROEY

)
) MEMORARDUM
)
)

On Februarv 20, 1967, Harvey J. Harvis applicd to the Uspartment of
Water Resources (formerly the Uepartment of Reclamaticn) for o permit Lo appro-
priate 3.82 cubic feet of water per second from @ groundwater scuirce b means of

El

a well and pump to be Jocated within the MWLSHL, Sec. T4, Twn. les. Fac. 5720, B.UM.
Oneida County, to be used for the irrigation of 190 acres of land. Yhe applicelion
was reviewed by the Departrent and approved on February 23, 1047,

On December 30, 1988, Mr. Harris made application fo the Dopariment of
Water Resources for an extension of time in which to subnic peoot of baneficial use
of water. The Director approved the request and extended thoe time to February 23,
1971. On February 22, 1971, proofl of beneficial use of water was submitted to the
Department. The Tand 1ist on the permit was wodifica thraveh oo apencment, and on
Aoril & and April 15, 1971, the notice of this appropriolion ves putiished in the
Idaho Enterprise, Malad, Idaho.

On April 20, 1971, a protest against the issuance of this license wes
submitted by LeVell Neal. The requirad lTicensing cxam was comnietad on Ahgust 3y
1272, and a conference was held on Januavy 22, 1974, Mo am omend was reached at

this conference and the palbter was continued Lo a later date.

s

On April 8, 1974, a vequest to intervens was reucived)frow Lho Curiew
Irrigation Company.

A hearing in the matter was held on July @, 1975, in ifalad, Idaho. The
permittee, Harvej J. Harris, was present and ropresented Dy %“ﬁt bi. Foover of Holden.
Holden, Kidweil, Hahn & Crapo of ldaho F311s, Tdaho., The infervenm, Curlew Jvrida-
tion Company, was represented by James Manning of Rancine, Huniiey & Oison of Focatella,
Idahc. The protestant, LeVell Neal, was present and represanled Ly Hepran J. Helevitt
of McDeviti and Mclevitt, Focztello, Idabo.

Testimony Oﬁ Behal© of all parlies was %@cnivvd and decupertacy evidance
introduced. The Department fook the matter undor consideration. and afior having
reviewed 211 testimony and evidence offered for each of the poviies gad voviewing all
pertinent information in the Depariment's of ficial vecords, ¥
‘Demartment of Water Resources makes the follewinag Findines of fact, conclusions o

and order,



FINDINGS OF FACT I I

(1) 1In Névemhef of 1967, Lhe permitlee dviifed an b fnoh afamoter well
to a depth of 210 feet in the NMHLSW%, Sec. 14, Twp. 165, Rga. J2E. The well casing
~was perforated from the 40 foot to 180 foot depth. Water was found to stand in the
well at an elevation of 4,560 Teet or about 23 feat holow the aroued surtace.  The
permitten has used water from this well beneficially for ihe irvination of 176 acres.

{2} Théfwe11 nroduces 4.80 cubic feet of water per sccond,

{3} The protestant owns 105 acres bf meadow Tand docated west of the

appTicants well and approximetely 1,700 feet frowm the zpplicant's well at its' nearest

-
D
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point. The meadow tends to be marshy and has visible sorino activity alond
edge at an approximate elevation of 4,560 feet caused by the focal hiah water table
which is at the land surface. The water from the east side of the meadow is captured
in a ditch or drain tributary to Deep Creck.

(4)  The water Trom the marshy arces and sprinags have conbributaed to the
flow of Deap Creek fovr many vears and, thercfore, are trihutary. A3 sucn, they are
subject to a11.pr10r appropriations of the waters of Deen Creek.

(5) The direction of croundwater movemeit near ﬁhé permtttee's well is
to the southwest.

(6) The protestant may have certain undefinad viqhts to the use of
water from springs located on his property. However, most of [he wdtey suhply of the
meadow occurs naturalty as sub—irrigation of the grase reol zone due to the locaily
high water table that oxists under the meadow.

- T {7) Data available to the Departiwent indicates water levels under the
protestant's meadow and sprine Flow tends to fluctuate during the vear, with the
minimum levels occurrinq during the months of July and Auaust. These fluctuations
may be due to several causes such as (a) atmospheric prossure changes (b) a general
lowering of the water table in the entire avea {¢) an increased use of water by the
vegetation during the late summer {d) the checking of the ecosi ditch by the protes-
tant to raise the water table for irrigation of the adjacont meadow {(e] thae nunping
of the permittee's well. The data available is not conclusive in showing a definite
relationship between the oumping of the permittec's well apd & dacling in sprina
flow.

CONCLUSIONS OF LAW

(1) The pumping of the permititee's well may Lo onn of the factors contri-
buting to seasonal declines in the flow of sprinas locoted on the preperiy of the
protestant. However, it appears that if the puroing of this well is a contributing

factor in the declines in spring flows chserved in the pratesiant's moadow, the extent



of such dewatering is not'klm1y te dinterfere with the avaih!ﬁiity of water to the
protestant, if the protestant would use a reasonably efficient method of drrigation.

(2) The springs of the protestant are not private waters and any water
right that the protestant may have developed by diversion and beneficial use would
be subject to all existing prior water rights.

(3) Thg protestant may not hinder the full econcmic develonnent of the
groundwater resource by requiring the qroundwater level to remain ot or near the
ground surface. The protestant is entitled only to the maintenance of a reasonable
pumping level.

{4) The pérmittee has complied with the conditions of his permit and is
entitled to a license from the Department of Water Resources.

- (8) The Flow of the permittee's well must be restricted to 3.56 cubic
feet per second of water under this vermit for the irrigation of 178 acres of land.

ORDER

IT IS, THEPEFORF‘ HERERY ORDERED that License Mo, 17-2083 ke ISSUED with
a priority of February 20, 1967, for the use of 3.56 cubic feel per second of water
from a groundwater source located within the NWsSWh, Sec. 14, Twp. 16§, Rgé. 30E,
B.M., for the irrigation of 37 acres within the NW4SW.a, 20 acres within the SW4SHY,
Sec. 143 39 acres within the NELSFY4%, Sec. 15: 22 acres within the SEYLSELN, Sec. 223
35 acres within the NWLNWL, Sec. 233 20 acres within the NELSHL, Sec. 233 for a total
of 178 acres all within the Twp. 165, Rge. 32E, B.i., Oneida County.

IT IS FURTHER ORDERED that a measuring device.of a tvpe arnceptable to the
Oepartment of Water Rescurces be permanently installed end maintdned as bart of the
diverting works.

Dated this /.7 day of December, 1975,

fTKETTR HIGHRTNSON
Director




B. A. McDEVITT

McDevirr, McDEevITT & MEYERS
ATTORNEYS AT LAW
ITH &« LANDER
POST OFFICE BOQX 4T47

FOCATELLO, IDAHO 83201 AREA CODE 208

HERMAN J. MCDEVYITT TELEPHOME 233-412]

M. JAY MEYERS

December 17, 1975

) (N,
(5 0] %

Mr. Ronald D. Carlson lmswrgmmﬁmﬁ#
District Engineer

Department of Water Resources

1515 Lincoln Road

Idaho Falls, Idaho, 83401

Re: In the Matter of Protest Against
Licensing Permit No. G-33477/17-2063
in the Name of HARVEY J. HARRIS
BEFORE THE DEPARTMENT OF WATER
"RESOURCES OF THE STATE OF IDAHO

Dear Mr. Carlson:

Our recent Brief submitted on December 4, 1975
in the above matter, contains a typographical error,
to-wit: On page 9, line 25, our reference to the Carl
Steed well indicates that it was 35.0 feet away from
the pumping well., It's obvious that a period was struck
on the typewriter instead of a "1", as this figure
should be 3510 feet, as noted further on into the Brief.

Kindly take notice of this correction.

Sincerely,

HIM:chi HERMAN J. McCDEVITT

cc: Kent W. Foster
cc: D. James Manning
cc: LeVell Neal

cc: BSherl L. Chapman
cc: Bobby D. Fleenor
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DEC 9 1975 |

Denarts
Eastern

Herman J. McDevitt

MCDEVITT, McDEVITT & MEYERS
ATTORNEYS.-AT-LAW

SEVENTH AND LANDER

P. D. BDX 4747

TELEPHQNE: (208) 233-4121

ATTORNEYS FOR: Protestant

BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE STATE QOF IDAHO
In the Matter of Protest Against

)
Licensing Permit No. G-33477/17-2063 )
in the Name of HARVEY J. HARRIS y BRIEF
)
)

On July 9, 1975, in the Courthouse at Malad, Idahc, the
State Department of Water Resources held a public hearing on the
protest of LeVell Neal to the licensing of the Harvey J. Harris
water permit. The hearing officer declared that testimony that
day would be centered around three issues:

1. Was there unappropriated water available?

2. Had there been injury to other appropriators?

3. Had official use of the water been made as per

the permit?

Protestant LeVell Neal, at the time of the hearing,

submitted a Memorandum of Law for the hearing officer's use.

This Brief, with the exception of one further case, will be

directed to a summarization of the relevant evidence produced ;

that date, as well as a rebuttal to the report of Frank Hawes,

witness for Harris,. i

The State Department of Water Resources should, in makin%
i

a decision, refer to the case of Stevenson v. Steele, 93 Idaho 4,;
i

453 P. 2d 819 (1969). This case is important in this decision in

that the Idaho Supreme Court expressly recognized that the

BRIEF -1 -
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watering of stock is a beneficial use and is entitled to the
protection afforded by law. The Court in so holding based its
decision on a prior 1894 water decree recognizing stock purposes
25 a beneficial use. The Court also set forth a basic philosophyi
for the Water Department to follow in recognizing and granting |

protection to prior appropriators.

Admitted into evidence at the Neal hearing was an
August 6, 1896, decree of the District Court of Oneida County.
In this Court decree, Deep Creek and Curlew Valley Irrigation

Company, and Curlew Irrigation and Manufacturing Company were

parties. This decree also determined other water users' rights

to the waters of Deep Creek. The last page of said decree

specifically points out that those persons engaged in the irriga-?

f
b
i

tion of meadows along the edge of the stream may hereafter, upon
due and reasonable notice, apply to the Court for modification
of this decree.

Such wording expressly admits that those meadows such
as LeVell Neal's being irrigated were not included in the decree

giving Curlew Irrigation and Reservoir Company and Platt Irriga-

tion Company their rights. This 1896 decree recognizes the right%
of meadow irrigators, such as LeVell Neal, to a water right to
irrigate their meadows.

For further support of Neal's protest to the licensing
of the Harvey Harris well, Harvey Harris was called as an adverse
witness by Neal. On the stand, under oath, Harris admitted that
his request was for 3.82 cubic feet per second of water. There-
after, he admitted that the well, when pumped, produced more

water than 3.82 cfs. He further admitted that no measuring

device had been placed upon the well to assure that only 3.82 cfs

would be pumped. Harris also admitted that in the past, contrary

to the State of Idaho Department of Water Administration's field

BRIEF 5 -
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- ground alone.

. of the photographs.

report and his application, he had co-mingled the water pumped
from the well with other water in a canal. He further admitted
that he did not own part of the land upon which the water was used.

Clearly, the testimony of Harvey Harris alone shows that

2 use had not been made of the water as per the permit application

and the permit granted. The licensing of the Harvey Harris well
|

5 by the Department of Water Administration should be denied on thi%

i
1
)

Thereafter, LeVell Neal, being called as a witness, tes{

i tified to being 63 years old and intimately familiar with the lan@.

Neal testified that, before his lifetime, a ditch had

i
|
i

" been hand-dug along the eastern boundary of the land, following

the base of the hill, to serve as a diversion and distribution
channel and for excess drainage into Deep Creek. He testified
that the water from the springs in question did not naturally flow
to Deep Creek. ©Neal also testified to, and the photographs in i
evidence show, a ditch or dike referred to as the Pioneer Dike,
also hand-dug, extending from the upper springs on the east to
the west. This also did not reach Deep Creek and was used for
diverting and spreading the water.

LeVell Neal testified that he and his predecessors
diverted water from the ditches and dike by using hay, manure
chips, and culverts from about March 1 on each year into fall. In
this connection, he also specifically remembered the old head-gate

diversion used at the south end of his property, as shown in some

Neal testified to a series of springs entirely on his
land, each being less in size than five acres. In connection wit@
the issue of injury being done to him, Neal had admitted into i
evidence a 1968 loan application showing his owning 300 tons of

hay and 270 head of cattle. Neal testified that 300 tons of hay

BRIEF -3 -
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' in hay crops was a direct result of the pumping of the Harvey Harrfis
{ well and the subsequent drying up of the springs from which he had

' made diversions to water the hay.

was his usual hay crop harvested each year, and that on this 105
acre meadow he only cut as much meadowland as needed to attain
300 tons and would leave the reat for winter pasturage of his
cattle. He testified that his usual farming practice during his
years of ranching was to move his cattle onto the property in
September and again in January and move them off to summer pasture
in March. Further testimony elicited showed that, until 1968, he
would keep his calves and thereafter sell them as yearlings, but
i

after 1968, because of the reduced hay crop due to a drier meadow,
he was forced to sell his calves each fall,

LeVell Neal stressed that in 1973, while cutting as much

of an area of this natural meadow as in prior years, he was able

to harvest only about 50 tons of hay. He stated that the difference

Perhaps an even more detailed testimony of facts was
elicited upon the cross-examination of LeVell Neal by counsel for
Harris. There Neal testified to there being approximately 21
springs upon his meadow. Neal also testified that, after a well
known as the Holbrook well to the north was drilled and commenced%
pumping, it dried up a big spring at the north end of his pr0pertyi
He stated that he was not counting this spring in the 21 springs 5
he first testified to, however. |

In furthexr amplification of the various means of diver—?
sion of the spring water from the hand-dug ditches, Neal testifiei
to using manure and dirt and other materials as a dike to spread |
the water across the meadow, and that at another place he had
used a wooden headgate for more than 22 years, and before that
there was a smaller headgate used at the same place by him and

his predecessors. He also testified to there being a concrete

BRIEF - 4 -
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i culvert in the ditch from which water was diverted,

Neal explained that the direction of the spring water,
 after it had been diverted out of the hand-dug ditch, was tc the
southwest, and that the Neal springs' water did not naturally

reach Deep Creek. Neal stated that no natural channels from the

springs entered Deep Creek and that no water flowed subsurface to

Deep Creek,

Neal testified that the act of turning on the Harvey

Harris well produced an effect on the springs

noticeable within

a few hours at his place. It was his testimony that the springs

would guickly diminish in flow and would dry up until several days,

after the pump was shut off, at which time the springs would again

start flowing.

Mr., Lyle Arbon offered support to LeVell Neal's claim.

Arbon in prior years had cropped hay on part of the properties now

owned by Neal.
Arbon stated that Neal followed the

practices as practiced by his predecessors.

i

same i1rrigation ;

Arbon remembered

that there were no channels directly to Deep Creek from the springs.

Arbon alsoc testified that the spring water did not naturally reach

Deep Creek. He further testified to the dikes placed in the ditcﬁ

to divert and spread water over Neal's meadow for irrigation.

Arbon also testified to the Pioneer Dike.

In further testimony to support the
LeVell Neal's water right was being infringed
that during the summer of 1974, he had driven

meadow in a pickup. He testified that it was

drive on the meadow in prior years with a pickup because of the
general wetness of the land. Arbon explained that in prior years

hay harvesting had to be done with horses due to the wetness of

the meadow.

BRIEF - 5 -
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j of 1974 when he drove by the Harris pump, which at that time was

Arbon particularly emphasized one instance in the summer

not running, and thereafter went down and observed one of the
springs upon the Neal property. He stated that while he was so
cbserving the natural stillness of the spring, the water therein
began "surging back and forth" and that he could alsc "hear it
surging back and forth." He stated that thereafter he again, by
way of the road, went to the Harris well, and found that it was
then pumping.

My. Arbon further stated that in June of 1975, at the
time of one of his visits, the meadow was wet, water was coming

out of the springs, and the Harris well was not pumping water.

Mr. Blaine Hickman testified that it was on his well two,

miles to the south of LeVell Neal's property that the Idaho Depart%

. ment of Water Administration had conducted certain tests. Although

' no longer living in the area, Hickman testified to having made

three trips back to LeVell Neal's place starting in May, 1973.
Hickman testified to personally observing the Harris well pump
not being turned on and thereafter observing the level of water
fluctuating in LeVell's spring and, upon returning to the Harris
well pump, finding it now operating. He stated that the water in
the Neal springs lowered at the turning on of the Harris well.
Mr. George Neal, the next witness, testified to being a
fully independent rancher from LeVell Neal. His familiarity with
LeVell's meadows extends back more than 44 years. In connection
with the Neal springs, he testified that they had never bheen dry

in prior years. It was George Neal's testimony that the channels

along the eastern end of the meadow had been cut to drain and
divert water away from the springs and that diversions were
placed in the channels by the use of chips of manure. He stated

that the channel along the eastern end of the meadow was man-made |

BRIEF - 6 -




i and that the spring water did not naturally run to Deep Creek.

George Neal stated that the hay crop grown by LeVell had

decreased significantly in 1974. He further stated that in prior

vears, the meadow was wet even after the hay was cut and removed

Efrom it,

In 1974, he stated, the meadow and springs were com-

pletely dry. However, he stated that during the 1974 summer

irrigation season, several days after the Harris pump had been

turned off and was no longer pumping water, the LeVell Neal

. springs were back and running water to their usual capacity. He i
| stated that at this time there were no rains and it was the middle

of summer.

Sherl Chapman was an expert witness called by Neal to

establish injury to Neal's water right. Chapman, a graduate of

. Puget Sound University with a degree in Geology, had worked for |

. the Idaho Department of Water Resources, In 1970, 1971, and 1972,

Norman Young of the Department and Chapman had conducted an

investigation into the Curlew Valley and nearby watersheds in

Southeastern Idaho. Their observations and reports were adopted

by the State of Idaho and published as Idaho Department of Water

Administration Water Bulletin No. 25, March 1972. Thereafter he

i had been engaged as a private water consultant. Besides Chapman's

prior research, which made him intimately familiar with Curlew
Valley and its water resource characteristics, Chapman testified
to his investigations on and visits to the LeVell Neal property.

Chapman prepared a report of his findings of the inter-

relation between the Harris well and the springs of LeVell Neal.

é He based his report upon the data from the Department of Water
Resources, his visits to the property personally, information
obtained from the U. S. Weather Service, and information obtained

from the S0il Conservation Service.

McDEVITT & McDEVITT
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Chapman correlated the operational times of the Harris |

well, as supplied by Harris, to the level of water in one of

LeVell's springs, as recorded by a Stevens type "F" water level

recorder installed by the Department, He then checked out any

ancmalies.

Chapman testified in his expert opinion, and his IGPOItg

. shows, the excellent coxrrelation that is made between the pumping

ﬁ of the well and water level fluctuations of the spring, especiall

. I

during the latter part of the summer. He does state that during ;
Q the spring months correlation between the two is poor. He attri—:
. butes this to the heavy precipitation occurring during that period.

' He also points out that several times during the spring months,

the recorder was "out of commission," having been tampered with
by unknown causes,

As one example of the excellent correlation found between
operation of the Harris pump and the water level in the springs,

Chapman testified that onJune 24, 1974, the well was shut off

after ten days of running. That thereafter water levels in the

springs recovered to their natural level, He stated that on

1+ June 28, 1974, the well pump was turned on again and that water

|

| levels in the springs again dropped. He testified that the well

L was turned off on June 29, after one and one-half days of pumping,

ii and he personally observed the recovery in the springs.

{

i
d As Figure 1 in his report shows, the record during the |
| i
{ latter portion of the summer shows an almost immediate response i

|

“ of the recorder to initiation or cessation of pumping of the Harrils
; well, Water level declines of more than 0.78 feet are shown by
the recorder. Chapman does not have any idea as to the amount Df.
water decline that finally occurred, as the shallow well in which |
; the recorder was positioned went dry at that point.

i It is Chapman's opinion, knowing the type of recorder

MCDEVITT & McDEVITT ||
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and the recorder's location--somewhat on a hillside away from
vegetation--that the small fluctuations shown by the recorder
graph are probably due to changes in atmospheric pressure. He
states that such small effects are common and would probably
include most water level changes of 0.04 feet or less.

Chapman states that the snowpack recorded by the Scil
Conservation Service and published in April, 1974, shows that
runoff to Curlew Valley indicated an average of 103-108% of
average water content. It is his opinion that this runoff would
affect water levels beneath the valley floor early in the spring
because of the coarse nature of the sediments involved and the
shallow water table. Chapman states that this may be the reason
for the poor correlation between pumping and water level decline
in May and early June.

With snowpack being higher than usual, it could not
cause a significant decline in the spring water. Chapman testi-
fied that the source of the spring waters is not Deep Creek, but
rather the eastern side of the valley, and that any widening or
deepening of the creek channel would have no effect upon the
springs.

Chapman testified that the gound in gquestion produced
the effect of an open formation with less cone. It was his
opinion that the cone extended to the springs, and he cited as
an example the fact that in the Hickman well test to the south,
a drawdown was observed in the Carl Steed well 3510 feet away of
one foot in 24 hours.

It was this acknowledged expert's opinion that there
was a direct interference with the Neal springs by the operation
of the Harvey Harris well.

To further illustrate the problems caused by the Harris

well, a botanist was also called by Neal as a witness. Dr, Karl

BRIEF -9 -
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i production study in 1971 and 1972 in Curlew Valley in connection

| ground because of a recent general drying of the meadow.

j broadleaf weed, collected on Neal's meadowground. As Dr. Holte

' explained, the saline plaintain cannot exist in wet marshes, and

. with the International Biclogical Project.

E. Holte, an Associate Professor of Botany at Idaho State Univer-
sity, Pocatello, Idaho, testified in the matter. Preliminarily,
he indicated that he had received his Ph.D. in Botany at the
University of Iowa in 1965, having done his research and disserta-
tion on alkaline fens or marshes 1in Northwest Iowa, an area |
similar to Curlew Valley. Since that time, he indicated, he has

been a consultant on a number of plant studies, including a plant

To illustrate his visits to the LeVell Neal property,
Dr. Holte showed plant collections and slides from the area.

Dr. Holte showed various invading plants coming into the meadow

Among the plants displayved was a saline plaintain, a

it was his opinion that it had moved in only during the last few
years.

Dr. Holte also showed pictures taken in 1974 of pocket
gopher mounds in Neal's meadow. Holte explained that these are not
common to a marsh, yet marsh plants were growing around the pocket
gopher mounds, indicating that at some time in the immediate past
the area was marshy. His testimony indicated and the pictures |

show that there were no pocket gopher mounds from prior years in

existence, again illustrating a drying of the meadow caused by
the pumping of the Harris well.

To further buttress the testimony of prior witnesses as

' to the wetness of the marsh, Holte showed other grasses which

cannot live in a saturated soil, nor in a completely dry area,
moving toward the center of the meadow. Baltic rush and big-

spiked rush were moving into the area. Dr. Holte explained that

BRIEF - 10 -
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' by the relatively constant level of Great Salt Lake. Harris did

!
!
E
E
I
1

i

|
it would take a period of four to five dry years for this vegeta—i
tion to move in. Saltgrass, which exists in a dry soil zone, was
now on the borders of the meadow and just starting to move into
the meadow itself. Watercress had been in the springs, but was
there no more. Watercress appears only in permanently flowing
springs, and the intermittency of the flow of the springs had

killed it. ]

Holte showed greagewood found in the center of the meadow

on a slight knoll. The three individual shrubs there were examinefd
to determine their ages. Holte testified that the first plant,
from its growth rings, had to be only two to three years old. The
second plant was five years old, and the third plant was six year%
old. Holte stated that the meadow had to have had a lowered
water table or drying only within the last six years, as greasewoogd
just appears in the zone between sagebrush and marsh.

The kinds, numbers, and size of the respective plants

and vegetation were conclusive proof to him, an expert botanist,

that the meadow had experienced a loss of water and subsequent
drying only during the last few years. Such a time sequence
correlates with the pumping of the Harris well. |
The Department should also examine the photographs

!
i
admitted into evidence, supplementing and further showing a g
sparse haycrop, dry springs, hand-dug ditches, and diversions. '
j
t

Contrary to the report of Chapman and to his own expert’'s
hypotheses, Harvey Harris would attribute the drop in the LeVell
Neal springs to a cleaning of the creek and floods having but the

channel deeper. Harris would also hypothesize that a drying trend

of at least thirty years' length in the Valley has caused the

levels in the LeVell Neal springs to drop. This is contrary to

all accepted records for this area, and is further demonstrated
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: was ever available. Haws does not state the dates of his examina-

not explain why the interactions between his pump operation and
the recorder were so well correlated. ;
Harris also called Joe Steed of Curlew Valley to buttresé

his position. Joe Steed owned 25 acres of Neal's meadow from

1959 to 1964. Steed had cropped hay off those acres during that
time and could not remember any obstructions being placed in the
water channel along the eastern edge of the meadow during that |
time. However, to get to his meadow, he would have had to cross
the culvert in the eastern channel. On cross-examination, Steed
admitted that the reputation in Curlew Valley of the relationship

between him and LeVell Neal was that they were personal enemies. i

Testimony from Steed showed that he had rarely been on the land
involved.

Harvey Harris has also submitted a report of Frank W. j
Haws of Frank Haws & Associates, Logan, Utah, for consideration.
Regrettably, Mr. Haws does not give us any of his background, i
schooling, experience, or other information upon which he feels

he is qualified to render an opinion as to the interference of

Neal's irrigation by the Harris well operation. We do not dispute

. Mr. Haws' qualifications, as no opportunity to cross-examine him

tion of the meadowland of Neal, the extent of his measurements, Ox
if he was even on the property. Haws himself states that he made
only a brief, cursory investigation, and that that investigation

was after the hearing held July 9, 1975.

The pictures admitted into evidence and the testimony oﬁ

: Dr. Holte provide a much more detailed and credible testimony of %

the plants growing on the LeVell Neal meadow than Haws' comments.
As Holte testified, there is much more to Neal's meadow than
simply "sedges and cattails." Haws insinuates that sedges and

cattails are worthless. Sedges, however, provide the major

BRIEF - 12 -



MCDEVITT & McDEVITT |

ATTORMNEYS.AT.LAW
7TH & LANDER
POST OFFICE BOX 4747
POCATELLOD, IDAHO 83201

i

;ingredient of meadow hay. The pictures show that there are cat-

| tails only around the springs themselves, Failure of Haws to note

such ordinary things would lead one to wonder if he examined the
right meadow. Haws does not mention anything about the beaked
spikerush, tanglefoot grass, Nebraska sedge, or meadow barley,
among others, testified to by Dr. Holte. He does not acknowledge
or refute or even note that there are now moving into -the area
desert saltgrass, saline plaintain, and greasewood, all of which
are poor cattle feed. Haws does admit that diversions exist.

Contrary to Haws' assertion that Neal has lost only
cattails, a very real injury has been shown by Neal in terms of
loss of hay and pasturage. A much greater idea as to the actual
injury sustained by Neal would have been shown by the testimony
of Merle Meyers, appraiser and real estate broker. However, Mr.
Meyers' testimony was objected to and disallowed, as it was based
on a monetary value. Such comments by Haws must therefore also
be disallowed.

Mr. Haws, in connection with his supposition that wells
on either side of Deep Creek could have an effect on the water
table under the meadow if within a close enough proximity, fails

to point out what other irrigation wells are close enough to have

. such an effect. He further fails to show how irrigation wells

within a radius of 24 miles of the Neal springs could show such
an immediate effect on the springs of LeVell Neal as does the
pumping of the Harris well.

Haws contends that the most plausible explanation for
the water level changes recorded is atmospheric pressure. It is
his opinion that the recorder was set in a rather impermeable
topsoil. However, as other data on this area show, the topsoil
is a sandy, rather permeable soil. Further, Haws has made no

effort to determine the kind of recorder used, nor any of its
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é physical features. Haws has presented no evidence that a Stevens}
é type "F" recording device will record changes of the magnitude |
; shown here by reason of atmospheric pressure changes., On the
other hand, Chapman, who has had extensive experience with this
type of recorder, feels that changes of less than 0.04 feet are
due to the changes in atmospheric pressure.

It would seem that one who is infinitely more familiar

with the recording device, its physical features, and has observed

the recorder actually in place--such as Chapman--would have a
better knowledge and opinion of the effects of barometric pressur%
and of vegetation root absorption systems than one making only a !
| "cursory examination" of the property after the recorder has been%
| removed--such as Haws. Indeed, even Haws feels that his own E
% explanation is merely supposition and cannot be proven by him. ;
‘ Interestingly, Haws would, by theoretical formulae, |
f show that the expected drawdown from the Harris well to the Neal
? meadow would be unmeasurable, However, in making such a calcula-
| tion, Haws has not documented the pumping rate nor the drawdown.
Haws further has made the assumption that the acquifer is uncon-

fined, contrary to other authority. Thus, his expected drawdown

is merely supposition, as even he states. In fact, it flies

directly in the face of measured drawdown as testified to by
Chapman. In this case, we are talking about a distance of 1850
i feet from the well. Two miles farther south on the Hickman test,
% a specific drawdown was measured in the well of Carl Steed 3510
; feet away from the Hickman well of one foot after 24 hours of
| pumping. Thus, Haws' admitted supposition, i.e., speculation,
cannot stand.

In short, Haws signed an expert witness water report,

a collection of his own legal opinions, vegetation analysis,

i theoretical formulae, and suppositions, and then has the
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brazenness to state that the matter needs further study.

SUMMARY

LeVell Neal has shown, through his own testimony and
that of many other witnesses, that, not only has he acquired a
water right to sufficient water to irrigate his meadow, but also
that his water right has been infringed upon and he has suffered
injury thereby.

LevVell Neal has shown an intent to appropriate, a
diversion, and application to beneficial use of the spring watersE
of the meadow.

Such a water right to irrigate the meadow has been

recognized as far back as 1896 by Court decree.

LeVell Neal has shown injury by the operation of the
Harvey Harris well. He has shown a coincidence of time between
a drying of the springs and the pumping operation of the Harris |

well. He has shown that the geology of the area is such that it |

is more probable that the well operation is the cause of the !

springs’ drying. LeVell Neal has shown that a drying of the {

meadows involved has come about only in the las£ several years f
after Harris began operation of his well, through the kinds of
vegetation found in the area. He has shown by witnesses and
expert opinion that a direct connection exists between the pumpind
of the Harvey Harris well and the drying of the springwaters.
Further, LeVell Neal has shown that Harvey Harris has
been pumping meore water than his permit allows, and he has co-
mingled water pumped contrary to his own applicaticn. Neal has

further shown that Harris does not own part of the land upon which

the water is used. The licensing of the Harvey Harris well should
be denied on the grounds of failure to follow the permit applica-%
tion alone.

|
Harvey Harris has not produced any credible evidence to

support his hypotheses that the hand-dug channel was for drainage
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rather than distribution, that the springs are natural tributaries

of Deep Creek, or that interruptions of the springs have been |
caused by any other than his own acts. Harris has not produced
any testimony that states that the spring water would ever reach |
Deep Creek unless it came after flowing through the eastern ditchi
or from the Pipneer Dike. E
The licensing of the Harvey J. Harris well should be

denied, therefore, because of injury to prior appropriators,

and because official use of the water has not been made as per

the permit application.

RESPECTFULLY SUBMITTED this # day of December, 1975.

McDEVITT, McDEVITT & MEYERS
Attorneys for Protestant LeVell Neal

g - 'ﬂmw
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McDEevitr, McDEVITT & MEYERS
ATTORNEYS AT LAW
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POST OFFICE BOX 4747

B. A. MCDEVITT POCATELLO. IDAHO 83204 AREA CODE 208
HERMAN J. MCDEVITT TELEPHONE 233.4121
M. JAY MEYERS December 4 ’ 1975

Mr. Ronald D. Carilson
bistrict Engineer
Department of Water Resources

1515 Lincoln Road
Idaho Falls, Idaho 83401
Dear Mr. Carlson:

Re: Protest to Permit No. G-33477/17-2063,

Harvey J. Harris

Enclosed herewith is our Brief in the above
entitled matter.

We await the Department's decision.

Sincerely,

M. Jay Meyeré
MIM:alh

Enclosure

cc: Kent W. Foster
D. James Manning
LeVell Neal
Sherl Chapman

Bobby D. Fleenor



Herman J. McDevitt

McDEVITT, McDEVITT & MEYERS
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TELEFHONE: (208) 233.4121

ATTORNEYS FOR: Protestant

BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE STATE OF IDAHO
In the Matter of Protest Against

}
Licensing Permit No. G-33477/17-2063 )
in the Name of HARVEY J. HARRIS ) BRIEF
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On July 9, 1975, in the Courthouse at Malad, Idaho, the
State Department of Water Resources held a public hearing on the
protest of LeVell Neal to the licensing of the Harvey J. Harris
water permit. The hearing officer declared that testimony that
day would be centered around three issues:

1. Was there unappropriated water available?

2. Had there been injury to other appropriators?

3. Had official use of the water.been made as per

the permit?

Protestant LeVell Neal, at the time of the hearing,
submitted a Memorandum of Law for the hearing officer's use.
This Brief, with the exception of one further case, will be
directed to a summarization of the relevant evidence produced
that date, as well as a rebuttal to the report of Frank Hawes,
witness for Harris.

The State Department of Water Resources should, in making

a decision, refer to the case of Stevenson v. Steele, 93 Idaho 4,

453 P, 2d 819 (1969). This case is important in this decision in

that the Idaho Supreme Court expressly recognized that the
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watering of stock is a beneficial use and is entitled to the
protection afforded by law. The Court in so holding based its
decision on a prior 1894 water decree recognizing stock purposes
as a beneficial use., The Court also set forth a basic philosophy
for the Water Department to follow in recognizing and granting
protection to prior appropriators.

Admitted into evidence at the Neal hearing was an
August 6, 1896, decree of the District Court of Oneida County.

In this Court decree, Deep Creek and Curlew Valley Irrigation
Company, and Curlew Irrigation and Manufacturing Company were
parties. This decree alsoc determined other water users' rights
to the waters of Deep Creek. The last page of said decree
specifically points out that those persons engaged in the irriga-
tion of meadows along the edge of the stream may hereafter, upon
due and reasonable notice, apply to the Court for modification

of this decree.

Such wording expressly admits that those meadows such
as LeVell Neal's being irrigated were not included in the decree
giving Curlew Irrigation and Reservoir Company and Platt Irriga-
tion Company thelr rights. This 1896 decree recognizes the right
of meadow irrigators, such as LeVell Neal, to a water right to
irrigate their meadows.

For further support of Neal's protest to the licensing
of the Harvey Harris well, Harvey Harris was called as an adverse
witness by Neal, On the stand, under ocath, Harris admitted that
his request was for 3.82 cubic feet per second of water. There-
after, he admitted that the well, when pumped, produced more
water than 3.82 cfs. He further admitted that no measuring
device had been placed upon the well to assure that only 3.82 cfs
would be pumped. Harris also admitted that in the past, contrary

to the State of Idaho Department of Water Administration's field
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report and his application, he had co-mingled the water pumped
from the well with other water in a canal. He_further admitted
that he did not own part of the land upon which the water was used

Clearly, the testimony of Harvey Harris alone shows that
a use had not been made of the water as per the permit applicatieon
and the permit granted. The licensing of the Harvey Harris well
by the Department of Water Administration should be denied on this
ground alone.

Thereafter, LeVell Neal, being called as a witness, tes-
tified to being 63 years old and intimately familiar with the land|.

Neal testified that, before his lifetime, a ditch had
been hand-dug along the eastern boundary of the land, following
the base of the hill, to serve as a diversion and distribution
channel and for excess drainage into Deep Creek. He testified
that the water from the springs in guestion did not naturally flow
to Deep Creek. Neal also testified to, and the photographs in
evidence show, a ditch or dike referred to as the Pioneer Dike,
also hand-dug, extending from the upper springs on the east to
the west. This also did not reach Deep Creek and was used for
diverting and spreading the water.

LeVell Neal testified that he and his predecessors
diverted water from the ditches and dike by using hay, manure
chips, and culverts from about March 1 on each year into fall. In
this connection, he also specifically remembered the old head-gate
diversion used at the south end of his property, as shown in some
of the photographs.

Neal testified to a series of springs entirely on his
land, each being less in size than five acres. 1In connection with
the issue of injury being done to him, Neal had admitted into
evidence a 1968 loan application showing his owning 300 tons of

hay and 270 head of cattle. Neal testified that 300 tons of hay
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was his usual hay crop harvested each year, and that on this 105
acre meadow he only cut as much meadowland as needed to attain
300 tons and would leave the rest for winter pasturage of his
cattle. He testified that his usual farming practice during his
years of ranching was to move his cattle onto the property in
September and again in January and move them off to summer pasture
in March. Further testimony elicited showed that, until 1968, he
would keep his calves and thereafter sell them as yearlings, but
after 1968, because of the reduced hay crop due to a drier meadow,
he was forced to sell his calves each fall.

LeVell Neal stressed that in 1973, while cutting as much
of an area of this natural meadow as in prior yvears, he was able

to harvest only about 50 tons of hay. He stated that the differen

in hay crops was a direct result of the pumping of the Harvey Harrf

well and the subsequent drying up of the springs from which he had
made diversions t¢ water the hay.

Perhaps an even more detailed testimony of facts was
elicited upon the cross-examination of LeVell Neal by counsel for
Harris. There Neal testified to there being approximately 21
springs upon his meadow. Neal also testified that, after a well
known as the Holbrook well to the north was drilled and commenced
pumping, it dried up a big spring at the north end of his property
He stated that he was not counting this spring in the 21 springs
he first testified to, however.

In further amplification of the various means of diver-
sion of the spring water from the hand-dug ditches, Neal testified
to using manure and dirt and other materials as a dike to spread
the water across the meadow, and that at anothér place he had
used a wooden headgate for more than 22 years, and before that
there was a smaller headgate used at the same place by him and

his predecessors. He also testified to there being a concrete
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culvert in the ditch from which water was diverted.

Neal explained that the direction of the spring water,
after it had been diverted out of the hand-dug ditch, was to the
southwest, and that the Neal springs' water did not naturally
reach Deep Creek., Neal stated that no natural channels from the
springs entered Deep Creek and that no water flowed subsurface to
Deep Creek.

Neal testified that the act of turning on the Harvey
Harris well produced an effect on the springs noticeable within
a few hours at his place. It was his testimoﬁy that the springs
would quickly diminish in flow and would dry up until several days
after the pump was shut off, at which time the springs would againl
start flowing.

‘Mr. Lyle Arbon offered support to LeVell Neal's claim.
Arbon in prior years had cropped hay on part of the properties now
owned by Neal,

Arbon stated that Neal followed the same irrigation
practices as practiced by his predecessors., Arbon remembered
that there were no channels directly to Deep Creek from the spring
Arbon also testified that the spring water did not naturally reach
Deep Creek. He further testified to the dikes placed in the ditch
to divert and Spread water over Neal's meadow for irrigatién.
Arbon also testified to the Pioneer Dike.

In further testimony to support the contention that
LeVell Neal's water right was being infringed upon, Arbon stated
that during the summer of 1974, he had driven upon the whole Neal
meadow in a pickup. He testified that it was not possible to
drive on the meadow in prior years with a pickup because of the
general wetness of the land. Arbon explained that in prior years
hay harvesting had to be done with horses due to the wetness of

the meadow.
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Arbon particularly emphasized one instance in the summer
of 1974 when he drove by the Harris pump, which at that time was
not running, and thereafter went down and observed one of the
springs upon the Neal property. He stated that while he was so
observing the natural stillness of the spring, the water therein
began "surging back and forth" and that he could also "hear it
surging back and forth." He stated that thereafter he again, by
way of the road, went to the Harris well, and found that it was
then pumping.

Mr. Arbon further stated that in June of 1975, at the
time of one of his visits, the meadow was wet, water was coming
out of the springs, and the Harris well was not pumping water.

Mr. Blaine Hickman testified that it was on his well two

T

miles to the south of LeVell Neal's property that the Idaho Depart

-

ment of Water Administration had conducted certain tests. Althoug
no longer living in the area, Hickman testified to having made
three trips back to LeVell Neal's place starting in May, 1973.
Hickman testified to personally observing the Harris well pump
not being turned on and thereafter observing the level of water
fluctuating in LeVell's spring and, upon returning to the Harris
well pump, finding it now operating. He stated that the water in
the Neal springs lowered at the turning on of the Harris well.
Mr. George Neal, the next witness, testified to being a
fully independent rancher from LeVell Neal. His familiarity with
LeVell's meadows extends back more than 44 years. In connection
with the Neal springs, he testified that they had never been dry
in prior years. It was George Neal's testimony that the channels
along the eastern end of the meadow had been cut to drain and
divert water away from the springs and that diversions were
placed in the channels by the use of chips of manure. He stated

that the channel along the eastern end of the meadow was man-made
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and that the spring water did not naturally run to Deep Creek.

George Neal stated that the hay crop grown by LeVell had
decreased significantly in 1974. He further stated that in prior
years, the meadow was wet even after the hay was cut and removed
from it.

In 1974, he staﬁed, the meadow and springs were com-
pletely dry.- However, he stated that during the 1974 summer
irrigation season, several days after the Harris pump had been
turned off and was no longer pumping water, the LeVell Neal
springs were back and running water to their usual capacity. e
stated that at this time there were no rains and it was the middle
of summer.

Sherl Chapman was an expert witness called by Neal to
establish injury to Neal's water right. Chapman, a graduate of
Puget Sound University with a degree in Geology, had worked for
the Idaho Department of Water Resources. In 1970, 1971, and 1972,
Norman Young of the Department and Chapman had conducted an
investigation into the Curlew Valley and nearby watersheds in
Southeastern Idaho. Their observations and reports were adopted
by the State of Idaho and published as Idaho Department of Water
Administration Water Bulletin No. 25, March 1972, Thereafter he
had been engaged as a private water consultant. Besides Chapman's
prior research, which made him intimately familiar with Curlew
Valley and its water resource characteristics, Chapman testified
to his investigations on and visits to the LeVell Neal property.

Chapman prepared a report of his findings of the inter-
relation between the Harris well and the springs of LeVell Neal.
He based his report uponrthe data from the Department of Water
Resources, his visits to the property personally, information
obtained from the U. S. Weather Service, and information obtained

from the Soil Conservation Service.
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Chapman correlated the operational times of the Harris
well, as supplied by Harris, to the level of water in one of
LeVell's springs, as recorded by a Stevens type "F" water level
recorder installed by the Department. He then checked out any
anomalies.

Chapman testified in his expert opinion, and his report

shows, the excellent correlation that is made between the pumping

of the well and water level fluctuations of the spring, especially

during the latter part of the summer. He does state that during
the spring months correlation between the two is poor. He attri-
butes this to the heavy precipitation occurring during that perioq
He also points out thét several times during the spring months,
the recorder was "out of commission," having been tampered with

by unknown causes.

As one example of the excellent correlation found between

operation cof the Harris pump and the water level in the springs,
Chapman testified that onJune 24, 1974, the well was shut off
after ten days of running. That thereafter water levels in the
springs recovered to their natural level. He stated that on

June 28, 1974, the well pump was turned on again and that water
levels in the springs again dropped. He testified that the well
was turned off on June 29, after one and one-half days of pumping,
and he personally observed the recovery in the springs.

As Figure 1 in his report shows, the record during the
latter portion of the summer shows an almost immediate response
of the recorder to initiation or cessation of pumping of the Harri
well. Water level declines of more than 0.78 feet are shown by
the recorder. Chapman does not have any idea as to the amount of
water decline that finally occurred, as the shallow well in which
the recorder was positioned went dry at that point.

It is Chapman's opinion, knowing the type of recorder
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and the recorder's location-~somewhat on a hillside away from
vegetation--that the small fluctuations shown by the recorder
graph are probably due to changes in atmospheric pressure. He
states that such small effects are common and would probably
include most water level changes of 0,04 feet or less.

Chapman states that the snowpack recorded by the So0il
Conservation Sexvice and published in April, 1974, shows that
runcff to Curlew Valley indicated an average of 103-108% of
average water content. It is his opinion that this runoff would
affect water levels beneath the valley floor early in the spring
because of the ccarse nature of the sediments involved and the
shallow water table. Chapman states that this may be the reason
for the poor correlation between pumping and water level decline
in May and early June.

With snowpack being higher than usual, it could not
cause a significant decline in the spring water. Chapman testi-
fied that the sourée of the spring waters is not Deép Creek, but
rather the eastern side of the valley, and that any widening or
deepening of the creek channel would have no effect upon the
springs.

Chapman testified that the gound in question produced
the effect of an open formation with less cone. It was his
opinion that the cone extended to the springs, and he cited as
an example the fact that in the Hickman well test to the south,
a drawdown‘was observed in the Carl Steed well 35.0 feet away of
one foot in 24 hours.

It was this acknowledged expert's opinion that there
was a direct interference with the Neal springs by the operation
of the Harvey Harris well.

To further illustrate the problems caused by the Harris

well, a botanist was also called by Neal as a witness. Dr, Karl
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E. Holte, an Associate Professor of Botany at Idaho State Univer-
sity, Pocatello, Idaho, testified in the matter. Preliminarily,
he indicated that he had received his Ph.D. in Botany at the
University of Iowa in 1965, having done his research and disserta-
tion on alkaline fens or marshes in Noxrthwest Iowa, an area
similar to Curlew Valley., Since that time, he indicated, he has
been a consultant on a number of plant studies, including a plant
production study in 1971 and 1972 in Curlew Valley in connection
with the International Biological Project.

To illustrate his visits to the LeVell Neal properﬁy,
Dr. Holte showed plant collections and slides from the area.

Dr. Holte showed various invading plants coming into the meadow
ground because of a recent general drying of the meadow.

Among the plants displayed was a saline plaintain, a
broadleaf weed, collected on Neal's meadowground. As Dr. Holte
explained, the saline plaintain cannot exist in wet marshes, and
it was his opinion that it had moved in only during the last few
years.

Dr. Holte also showed pictures taken in 1974 of pocket
gopher mounds in Neal's meadow. Holte explained that these are not
common to a marsh, yet marsh plants were growing around the pocket
gopher mounds, indicating that at some time in the immediate past
the area was marshy. His testimony indicated and the pictures
show that there were no pocket gopher mounds from prior years in
exlstence, again illustrating a drying of the meadow caused by
the pumping of the Harris well.

To further buttress the testimony of prior witnesses as
to the wetness of the marsh, Holte showed other grasses which
cannot livelin a saturated soil, nor in a completély dry area,
moving toward the center of the meadow. Baltic rush and big-

spiked rush were moving into the area. Dr. Holte explained that
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it would take a period of four to five dry years for this vegeta~-
tion to move in. Saltgrass, which exists in a dry soil zone, was
now on the borders of the meadow and just starting to move into
the meadow itself. Watercress had been in the springs, but was
there no more. Watercress appears only in permanently flowing
springs, and the intermittency of the flow of the springs had

killed it.

Holte showed greasewood found in the center of the meadoh

on a slight knoll. The three individual shrubs there were examine%

to determine their ages. Holte testified that the first plant,
from its growth rings, had to be only two to three years old. The
second plant was five years old, and the third plant was six years
old. Holte stated that the meadow had to have had a lowered
water table or drying only within the last six years, as greasewoo
just appears in the zone between sagebrush and marsh.

The kinds, numbers, and size of the_respective plants
and vegetation were conclusive proof to him, an expert botanist,
that the meadow had experienced a loss of wdter and subsequent
drying only during the last few years. Such a time segquence
correlates with the pumping of the Harris well.

The Department should also examine the photographs
admitted into evidence, supplementing and further showing a
sparse haycrop, dry springs, hand-dug ditches, and diversions.

Contrary to the report of Chapman and to his own expert’
hypotheses, Harvey Harris would attribute the drop in the LeVell
Neal springs to a cleaning of the creek and floods having but the
channel deeper. Harris would also hypothesize that a drying trend
of at least thirty years' length in the Valley has caused the
levels in the LeVell Neal springs to drop. This is contrary to
all accepted records for thisgs area, and is furthexr demonstrated

by the relatively constant level of Great Salt Lake. Harris did
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not explain why the interactions between his pump operation and
the recorder were so well correlated.

Harris also called Joe Steed of Curlew Valley to buttres§
his position. Joe Steed owned 25 acres of Neal's meadow from |
1959 to 1964. Steed had cropped hay off those acres during that
time and could not remember any obstructions bkeing placed in the
water channel along the eastern edge of the meadow during that
time. However, to get to his meadow, he would have had to cross
the culvert in the eastern channel. On cross-examination, Steed
admitted that the reputation in Curlew Valley of the relationship
between him and LeVell Neal was that they were personal enemies.
Testimony from Steed showed that he had rarely been on the lana
involved.

Harvey Harris has also submitted a report of Frank W.
Haws of Frank Haws & Associates, Logan, Utah, for consideration.
Regrettably, Mr. Haws does not give us any of his background,
schooling, experience, or other information upon which he feels
he is gualified to render an opinion as to the interference of
Neal's irrigation by the Harris well operation. We do not dispute
Mr. Haws' gqualifications, as no opportunity to cross-examine him
was ever available. Haws does not state the dates of his examina-
tion of the meadowland of Neal, the extent of his measurements, ox
if he was even on the property. Haws himself states that he made
only a brief, cursory investigation, and that that investigation
was after the hearing held July 9, 1975.

The pictures admitted into evidence and the testimony of
Dr. Holte provide a much more detailed and credible testimony of
the plants growing on the LeVell Neal meadow than Haws' comments.
As Holte testified, there is much more to Neal's meadow than
simply "sedges and cattails." Haws insinuates that sedges and

cattails are worthless. Sedges, however, provide the major
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ingredient of meadow hay. The pictures show that there are cat-
tails only around the springs themselves. Failure of Haws to note
such ordinary things would lead one to wonder if he examined the
right meadow. Haws does not mention anything about the beaked
spikerush, tanglefoot grass, Nebraska sedge, or meadow barley,
among other§, testified to by Dr. Holte. He does not acknowledge
or refute or even note that there are now moving into the area
desert saltgrass, saline plaintain, and greasewcod, all of which
are poor cattle feed. Haws does admit that diversions exist.

Contrary to Haws' assertion that Neal has lost only
cattails, a very real injury has been shown by Neal in terms of
loss of hay and pasturage. A much greater idea as to the actual
injury sustained by Neal would have been shown by the testimony
of Merle Meyers, appraiser and real estate broker. However, Mr.
Meyers' testimony was objected to and disallowed, as it was based
on a monetary value. Such comments by Haws must therefore also
be disallowed.

Mr., Haws, in connection with his supposition that wells
on either side of Deep Creek could have an effect on the water
table under the meadow if within a close enough proximity, fails
to point out what other irrigation wells are close enough to have
such an effect. He further fails to show how irrigation wells
within a radius of 24 miles of the Neal springs could show such
an immediate effect on the springs of LeVell Neal as does the
pumping of the Harris well.

Haws contends that the most plausible.explanation for
the water level changes recorded is atmospheric pressure, It is
his opinion that the recorder was set in a rather impermeable
topsoil. However, as other data on this area show, the topsoil
is a sandy, rather permeable soil. Further, Haws has made no

effort to determine the kind of recorder used, nor any of its
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physical features. Haws has presented no evidence that a Stevens
type "F" recording device will record changes of the magnitude
shown here by reason of atmospheric pressure changes. On the
other hand, Chapman, who has had extensive experience with this
type of recorder, feels that changes of less than 0.04 feet are
due to the‘changes in atmospheric pressure.

It would seem that one who is infinitely more familiar
with the recording device, its physical features, and has observed
the recorder actually in place--such as Chapman--would have a
better knowledge and opinion of the effects of barometric pressure
and of vegetation root absorption systems than one making only a
"cursory examination" of the property after the recorder has been
removed——such'as Haws. Indeed, even Haws feels that his own
explanation is merely supposition and cannot be proven by him.

Interestingly, Haws would, by theoretical formulae,
show that the expected drawdown from the Harris well to the Neal
meadow would be unmeasurable, However, in making such a calcula-
tion, Haws has not documented the pumping rate nor the drawdown.
Haws further has made the assumption that the acquifer is uncon-
fined, contrary to other authority. Thus, his expected drawdown
is merely supposition, as even he states. In fact, it flies
directly in the facé of measured drawdown as testified to by
Chapman. In this case, we are talking about a distance of 1850
feet from the wellf Two miles farther south on the Hickman test,
a specific drawdown was measured in the well of Carl Steed 3510
feet away from the Hickman well of one foot after 24 hours of
pumping. Thus, Haws' admitted supposition, i.e., speculation,
cannot stand.

In short, Haws signed an expert witness water report,

a collection of his own legal opinions, vegetation analysis,

theoretical formulae, and suppositions, and then has the
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brazenness to state that the matter needs further study.

SUMMARY

LeVell Neal has shown, through his own testimony and
that of many other witnesses, that, not only has he acquired a
water right to sufficient water to irrigate his meadow, but also
that his water right has been infringed upon and he has suffered
injury thereby.

LeVell Neal has shown an intent to appropriate, a
diversion, and application to beneficial use of the spring waters
of the meadow. Such a water right to irrigate the meadow has been
recognized as far back as 1896 by Court decree.

LeVell Neal has shown injury by the operation of the
Harvey Harris well, He has shown a coincidence of time between
a drying of the springs and the pumping operation of the Harris
well. He has shown that the geology of the area is such that it
is more probable that the well operation is the cause of the
springs' drying. LeVell Neal has shown that a drying of the
meadows involved has come about only in the last several years
after Harris began operation of his well, through the kinds of
vegetation found in the area. He has shown by witnesses and
expert opinion that a direct connection exists between the pumpina
of the Harvey Harris well and the drying of the springwaters.

Further, LeVell Neal has shown that Harvey Harris has
been pumping more water than his permit allows, and he has co-
mingled water pumped contrary to his own application. Neal has
further shown that Harris does not own part of the land upon which
the water is used. The licensing of the Harvey Harris well should
be denied on the grounds of failure to follow the permit applica-
tion alone.

Harvey Harris has not produced any credible evidence to

support his hypotheses that the hand-dug channel was for drainage
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rather than distribution, that the springs are natural tributaries
of Deep Creek, or that interruptions of the springs have been
caused by any other than his own acts. Harris has not produced
any testimony that states that the spring water would ever. reach
Deep Creek unless it came after flowing through the eastern ditch
or from the Pioneer Dike.

The licensing of the Harvey J. Harris well should be
denied, therefore, because of injury to prior appropriators,
and because official use of the water has not been made as per

the permit application.

RESPECTFULLY SUBMITTED this 4 day of December, 1975.

McDEVITT, McDEVITT & MEYERS
Attorneys for Protestant LeVell Neal

< "“}
"53“"'%; 72 /‘//#/&Qf
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Ron Carlson

To Bob Fleenor

SUBJECT

17-2063 - Harvey J. Harris

Here 1s Manning's brief. I understand you have recieved McDevitt's. I would

like to have a copy of McDevitt's brief if you would send we one. If you would like

me to rewrite the decision in view of the other issues that have been addressed in

morny

;jihe attorneys' briefs, send it back and I will work on it, Of course, if you find a

rewrite unnecessary, want to do it yourself, or have talked Nate into doing it, I

certainly won't feel insulted.
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Permit No. G-33477/17~2063

Dear Mr. Carlson:

I enclose herewith Intervenor's Brief in the above matter.
Copy of the same has been served this date on counsel
for the other parties.

Yours very truly,

s
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cc: Herman J. McDevitt
Kent W. Foster
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BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO

IN THE MATTER OF PROTEST
AGAINST LICENSING PERMIT
NUMBER G-33477/17-2063 in
the name of HARVEY J. HARRIS.

BRIEF OF INTERVENOR

e e e e N

STATEMENT OF FACTS

Hearing herein arises by reason of the protest of
LeVell Neal to the well licensing permit sought by
Harvey J. Harris.

Before the original scheduled hearing on this case,
Curlew Irrigation Company sought leave of the Department to
intervene for the reason that it had a direct and substantial
interest in these proceedings in that it is one of the decreed
water right holders of all the natural flow of Deep Creek and
its tributaries in Oneida County, Idaho. The protestant
claimed interference with a water right which would be in
conflict with the prior decrees on this stream. The Department
permitted such intervention, and hearing was held herein in
July of this year.

As the Curlew Irrigation Company's purpose and intent
in intervening in these proceedings was only to point out that
the protestant in fact did not have a water right which could
be the basis of an interference c¢laim, it was unnecessary for
Intervenor at the hearing, or in this brief, to get into the
question of whether there actually was an interference. This
igsue is fully outlined in Applicant's brief, together with a
thorough discussion of the question of whether protestant has

a water right at all.



Intervenor at the hearing introduced into evidence
decrees of Fifth District Court, Oneida County, dated
December 15, 1914, and 2Zugust 9, 1940. The first decree, at
paragraph 1, provides as follows:

That the said Plaintiff, Curlew Irrigation and

Reservoir Company, is the owner of and

entitled to the use of all the natural flow of

said Curlew Creek {Deep Creek) . . .

The subsequent decree reaffirms the 19215 decree and
also adjudicates certain issues relating to responsibilities
of the water users for maintenance of the channel, delivery,
etc.

Intervenor alsoc offered at the hearing the testimony of
Calvin Dredge, an officer of Curlew Irrigation Company, who
testified that he was familiar with the course of Curlew Creek
and the source of water for that stream. Mr. Dredge pointed
out on the aerial photo (Intervenor's Exhibit "A")that the
source of water for this stream is, in part, numerous springs
which are tributaries to the stream, including those on
Mr. Neal's property. Among the other evidence at hearing
relative to the initial water right question is protestant's
Exhibit 10, that being a study of water resources of western
Oneida and southern Power Counties. in Idaho prepared in part
when protestant's witness, Sherrill Chapman, was in the employ
of the Department of Water Resources. In that exhibit, at
page 23, the authors note that the 1914 decree declared the
natural flow of Deep Creek to be the property of Curlew
Irrigation and Reservoir Company during the irrigation season.
Also, the report, at page 54, notes that the existing and
filed permits, licenses and court decrees encompass most, if
not all, of the surface water available for appropriation.
Further, at page 46, the authors note that water use by plants
in the swampy areas along Deep Creek substantially reduced the
actual ocutflow of the Curlew Valley. Hence, it would appear

that these authors acknowledged that the swampy springs along

Deep Creek are in fact the principal source of water for the



eventual outflow of Curlew Valley in Deep Creek and that
these springs and swampy areas are thereby tributary to that
stream. This technical evidence, then, supports the direct
observation of witnesses Calvin Dredge and Harvey Harris that
Neal's springs are tributary to Deep Creek.

At page 58 of the Water Resources Report, it is
acknowledged surface water supplies in the Deep Creek area are
already fully appropriated. Finally, relating to the issue of
whether in fact these springs are tributary to Deep Creek, it
is interesting to note the testimony about construction of dams
by the protestant across the swales trending toward Deep Creek.
Obviously, the purpose of such dams is to impede the flow of

surface water down toward the creek.

DISCUSSION OF THE LAW

Particularly instructive here is the case of

Martiny v. Wells, 91 Idaho 215, 419 P.2d 470 (1966). There,

the principal issue was whether water from cextain springs were
tributary to Spring Creek. The Idaho Supreme Court disagreed
with the trial court's finding that water collected by a ditch
running from the springs to Spring Creek was not tributary to
Spring Creek. The Supreme Court noted that the terrain
involved sloped generally from the springs to the creek and
that there were natural swales trending in that direction. The
Court also noted that dykes or levees had been built across
these swales to impound the flowing water and impede its
progress toward the creek. The Supreme Court refused to adopt
a limited construction of the term "tributary." The Court cited
with approval an earlier Colorado case as follows (91 Idaho at
218):

'It is probably safe to say that it 1s a matter

of no moment whether water reaches a certain

point by percolation through the soil, by a

subterranean channel, or by an obvious surface

channel., If by any of these natural methods

it reaches the point, and is there appro-

priated in accordance with law, the appropria-
tor has a property in it which cannot be



divested by the wrongful diversion by
another, nor can there by any substantial
diminution. To hold otherwise would be to
concede to superior owners of land the
right to all sources of supply that go to
create a stream, regardless of the rights
of those who previocusly acquired the right
to the use of the water from the stream
below."'

It has also been held in this state that a judgment
determining rights and priorities to the use of the waters of
a certain stream also controls rights and priorities to the

tributary waters of that stream. Josslyn v. Daly, 15 Idaho 137,

96 Pac. 568 (1908) (headnote No. 5). In that case, the Court
had before it the question of whether or not certain springs
were tributary to a stream known as Seaman's Creek. Somewhat
similar to our situation, the respondent there claimed that
originally no waters from the springs ever reached the stream,
but rather that waters from the springs simply spread out
forming a marshy area around the springs and disappearing
before reaching the channel of the stream. Respondent also
contended that it was only by reason of his development work
that water from the springs eventually reached Seaman's Creek.
The Supreme Court noted the following however:

In this connection, we think it well enough

to call attention to the fact that if these

springs are in the gulch or valley through

which Seaman's Creek flows, and toward which

their waters would naturally percolate and

flow, then they must be in a sense and

measure tributary to the stream . .

In another case involving spring water tributary to a
stream, the Idaho Supreme Court ruled that a water decree may
validly decree "all" of the water from a certain source to

certain appropriators, just as the Fifth District Court did in

the 1914 decree here. Village of Peck v. Denison, 92 Idaho 747

at 751, 450 P.2d 310 (1969). There, incidentally, the Court
also determined that springs located in a gully near
Bear Creek were tributary to that stream since the waters from

the springs formed a source of the stream particularly in wet

weather.



The concept of appropriations of decrees relating to
the main stream governing tributary sources of water was
recently reaffirmed by the Idaho Supreme Court in the case

of Shaub v. The District Court of the Fifth Judicial District,

22 ICR 515 at 516 and 517 (July 31, 1975)}. There, the Court
quoted with approval from an earlier Idaho case:

'If persons can go upon the tributaries of
streams whose waters have all been appro-
priated and applied to a useful and
legitimate purpose, and can take and control
the waters of such tributaries, then,
indeed, the sources of supply of all appro-
priated natural streams may be entirely cut
off, and turned away from the first and
rightful appropriators. To allow this to
be done would disturb substantial vested
rights, and the law will not permit it.

2 Idaho at 415.' (22 ICR at 517)

In connection with the c¢laim of water right of Mr. Neal
here, there is also the threshold gquestion of whether one
could, prior to the statutory change, acquire a water right by
the type of activity which Mr. Neal testified toc, i.e.,
attempting to raise the general water table in an area by
blocking natural drainage, as opposed to actual diversion in

the usual sense. The case of Sherrill v. North Carolina State

Highway Commission, 142 S.E.2d 653 (N.C., 1965), notes that

ordinarily the "diversion" required to effect appropriation
entails the actual removal of water from the water course in
such a manner that it is not returned and available for use

by lower appropriators., Thus, it would seem that the actions
taken by the protestant to use the water are not sufficient to
constitute a diversion and thereby an appropriation of the
water under the constitutional method. Likewise, as developed
by Mr., Haws in his report, it would appear dubious that the
use made of the water by Mr. Neal, according to his own
testimony, reaches the level of an application to beneficial

use. The recent decision in Peck v. Sharrow, 22 ICR 97

(February 18, 1975), makes it clear that nothing less than
clear and explicit evidence will permit a finding of application

to a beneficial use. There, the Idaho Supreme Court affirmed



the action of the trial court in determining that the defendant-
appellant’'s evidence was insufficient to establish a water

right based on the constitutional method for the reason that

the defendant-appellant's evidence failed to establish the
amount of water beneficially used on their land.

As noted in Mr. Foster's brief on behalf of the
Applicant, since the protestant does not claim a decreed right
or a right based on the statutory method, he must rely on the
constitutional method or a prescriptive right based on adverse
use. It is clear in this jurisdiction that such use does not
become adverse until such time as it interferes with use of the

water by prior appropriators. Cite Head v. Merrick, 69 Idaho

106, 203 P.2d 608 (1949). Under the rule of the Head case, the
burden of proof in this regard falls upon the party claiming
the right by reason of adverse use. No evidence was offered
at the hearing here to establish conclusively actual and adverse
interference with the rights of other users of the water of
Deep Creek.

In summary, then, Intervenor urges that the protestant,
LaVell Neal, is not in a position to enter a valid protest to
the well application for the reason that he does not have a
water right which is being interfered with in the first place.
It is submitted that the Department should conclude the matter
and reach its decision on this basis, obviating the necessity

of determining whether there is in fact an interference.

RESPECTFULLY SUBMITTED this _ day of December,
1975,

RACINE, HUNTLEY & OLSON

!"\. .
by AN A
D ames Manhing °
Attornevs for Intervenor
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I hereby certify that on this 2nd day of December, 1975,
I mailed a copy of the within and foregoing Brief of Intervenor
to Kent W. Foster, Holden, Holden, Kidwell, Hahn & Crapo,
P.0O. Box 129, Idaho Falls 83401, and Herman J. McDevitt,
McDevitt, McDevitt & Mevers, P.O. Box 4747, Pocatello 83201,
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' DATE 11-28-75
FROM Ron Carlson

ro Bob Fleenor

SUBJECT 17-.2063 ~ Harvey J. Harris

Here is the brief that Kent Foster submitted in regards to Harvey J. Harris, 17-2063.
In reading through the brief, he speaks at some length to the point that the water in
Neal Meadow cannot be classified as private water. I think this is probably an ad-

ditional finding of fact that should be addressed in the Memorandum Decision.
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District Engineer

Department of Water Resources
Eastern District Office o
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Harvey J. Harris - Permit No. G-33477/17-2063

Dear Mr. Carlson:

We are enclosing with this letter, our Brief in the
above entitled matter. It is our understanding that when the
Department has received briefs from all the parties, the
decision will be made.

Yours very truly,

Keng W. Foster

KWF:jt

Enclosure

cc: Herman J. Mcbhevitt
James Manning
Harvey J. Harris



Kent W. Foster of NOV 26 1975
HOLDEN, HOLDEN, KIDWELIL, HAHN & CRAPO
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BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO

IN THE MATTER OF PROTEST )
AGAINST LICENSING PERMIT )
NUMBER G-33477/17-2063 in ) BRIEF
the name of HARVEY J. HARRIS. ) '
)
)

COMES NOW the applicant in the above entitled matter,
Harvey J. Harris, and by and through Holden, Holden, Kidwell,
Hahn & Crapo, his attorneys of record, hereby submits the
following brief for the aid of the Department in its decision
in the above matter.

STATEMENT OF FACTS:

Harvey J. Harris filed his application for a permit to
appropriate the public waters of the State of Idaho on
February 20, 1967. On February 23, 1967, Permit Number G-33477/
17-2063, was issued to Mr. Harris, permitting the drilling of a
well for the irrigation of approximately 191 acres in Section 14,
15, 22, and 23, of Township 16 South, Range 32 E.B.M. The Harris
well was drilled in April of 1967 in the Northwest‘Quarter of
the Southwest Quarter of Section 14, Township 16 South, Range 32
E.B.M., Oneida County, Idaho. The well has a depth of approximately
210 feet and is cased with 18 inch steel casing to a depth of
180 feet.

An Order modifying the requirements for the completion
of this permit was issued to Harris by the Department of Water
Administration, dated December 3, 1968. The Order provided for

compliance with Title 42, Chapter 2, of the Idaho Code, as amended



by the 39th legislature. S8pecific modifications included

a requirement for publication of a notice of the issuance of
the bermit, a deletion of the need to sﬁbmit‘proéf of comple-
tion of works, and a requirement for submission of Proof of |
Application of Water tb Beneficial Use on or before February
23, 1969. Pursuant to an appropriate application, this time
pericd was extended to February 23, 1971, by the approval of
the Department dated January 22, 1969.

Proof of Application of Beneficial Use was submitted by
tine applicant on February 22, 1971, and a subsequent application
for amendment approved by the Department on March 26, 1971,
resulted in certain changes in the place of the use of the water
within the sections of land already mentioned. A "Notice of
Existing Water Permit" was published by the Department in the
Idaho Enterprise, Malad City, Idaho, on April 8, and April ;5,
1971. The notice contained the following language:

Any protests against the issuance of the license

for the above referenced permit should be filed

with the Idaho Department of Water Administration

within ten (10) days of the last date of publica-

tion of this notice.

A written protest dated April 20, 1971, was filed with
the Department by Mr. LeVell Neal. A number of dates for hearing
were set and canceled or postponed. In April of 1974, the Curlew
Irrigation Company filed a "Petition for Leave to Intervene"”
which was allowed by the Department on April 8, 1974.

The hearing on the protest was held on July 9, 1975, at
the Oneida County Courthouse in Malad Idaho. The pertinent facts
as we understand them from the testimony at the hearing and the
records and exhibits before the Department, are summarized as
follows:

The lands owned by the applicant, Mr. Harvey J. Harris,

and the protestant, Mr. LeVell Neal, are located in the Curlew



Valley near Stone, Idaho. Harris owns property on the bench
area to the east of Curlew or Deep Creek. Neal owns bottom
land adjacent to the creek itself. The Curlew Irrigation Com-
pany is the owner of water rights which includes the decreed
fiow of all of the waters of Curlew or Deep Creek including
tributaries thereto. The company also owns a delivery systenm
including the usual canals, checks and headgates.

LeVell Neal claims that the operation of the Harris well
has dried up his meadows. The property Neal refers to as his
"meadows" is low or bottom land adjacent to Curlew Creek on
the east side. Areas of this bottom land are marshy, with heavy
cattail and sedge growth. Along the east side of the meadows
there is a sharp rise up to the bench which is perhaps 20 to 30
feet high in elevation at this point. There is a canal upon
and along the edge of this bench. Along the edge of this low
land adjacent to the rise up to the bench land, there are various
swampy areas, marked by cattail, sedge, and other wet land growth,
where some water rises to the surface of the land. What little
water flows away from these areas collects generally into a
shallow depression along the east side of the meadows and eventu-
ally into a defined channel which meanders generally South and
West until it empties into Curlew Creek.

Although the testimony was sketchy and unclear, Neal
apparently acquired this "meadow land" in small parcels and at
different times over a period of about 30 years. He identified
approximately 7 separate pieces, starting at the northern most
piece, respectively as the "Dewey Cottle Piece," the "Sterling
Cottle Piece," the "Charles Cottle Piece," the "Leland Cottle
Piece," the "Jesse Arbin Piece," the "Moroni Arbin Piece," and
the "Hurd Piece." There are apparently marshy and swampy areas
and some springs on most of these parcels of land. The

depression or channel which carries water begins south of what



has been referred to as the "Cottle Land." At some point
near where the channel empties into the Curlew Creek, there
is evidence of an old wood check or headgate.

About 1970 or 1971, Weal installed either one or two
culverts upstream from the old headgate. He apparently did
this so he could check the water at the culvert and back the
water up the channel, sometimes causing the channel to over-
flow onto the adjacent land, and primarily for the purpose of
raising the water table in certain areas of the meadow. More
recently, he has adopted the practice of placing additional
temporary obstructions of hay and manure at other places in
the channel to raise the water table in the meadow. Neal uses
the meadows for pasture and also harvests some of the grass
for "wild hay" or "meadow hay."

Neal believes the channel which carries the spring water
through the meadows and empties intc Curlew Creek, was originally
man made and has been enlarged by erosion over the years. This
was not established by any convincing evidence, but is pure
speculation by Heal, or at best, based on hearsay. It is as
likely that the channel is a completely natural channel. Or
even if the channel has, at some time, been constructed or
improved by one of Neal's predecessors, it was not shown whether
some or all of the spring water previcusly found its way to
Curlew Creek. Even if the channel was man made, or at least
improved, it was not shown whether it was done so.for drainage
purposes, or for irrigation of the meadows.

Testimony of those formerly familiar with various portions
of these meadows, based upon their recollection, was that 20 to
30 years ago, the meadows were more marshy or swampy than at
present. During this period of time, certain other phenomena

have occurred in Curlew valley which may have had an influence



on the marshy condition of the meadows. At least two
substantial floods have occurred on Deep Creek or Curlew
Creek, washing out debris, growth, and other obstructions
and widening and deepening the channel. This, coupled with
the advent and use of de-mossing chemicals, has increased
the capacity or ability of the creek to carry away water.
Also, approximately 44 wells have been drilled in the Curlew
valley during this same time period. Studies made of the
Curlew Valley indicate that the recharge to the ground water
acguifer is not overly abundant. In fact, the Utah portion of
Curlew valley has been designated by the State of Utah as a
"critical ground water area."

LeVell Neal has been heard to complain in past years,
prior to the drilling of the Harris well, that the "Holbrook
wells" were drying up his meadows. He was apparently referring
to a number of wells near the community of Holbrook, northeast
of nhis land, which were drilled several vears prior to the
Harris well. Regardless, Neal is now convinced that the Harris
well, drilled in 1967, is solely and independently responsible
for drying up his "meadows."

The Harris well is located approximately 1800 feet
directly east of the eastern edge of the Neal meadows up on
the bench land. The well is used for the irrigation of approxi-
mately 191 acres of this land. The Curlew Irrigation Company
claims ownership, by virtue of a decree, of all of the flow of
Curlew or Deep Creek, including its tributaries.

In the spring of 1974, the Department of Water Resources
installed a recording device in the Neal pasture at the eastern
edge, a distance of about 1850 feet directly west of the Harris
well. This procedure consisted of drilling a shallow hole and

installing a device with a float attached to a recorder to



record fluctuations in the ground water level in this shallow
hole. A chart was developed showing the daily fluctuations,
and a record of the times the Harris pump was on during the
same season, was also marked on the chart. On about three or
four occasions, the recording device was disturbed and did
not record for some period.of time so that the chart contains
some gaps on the ground water level in the shallow hole.

In addition to the examination made by the Department,
the protestant hired Mr. Sherl Chapman to review this chart,
and other available data and to express an opinion as to whether
the pumping of the Harris well interfers with the water level
in the Neal pasture. Harris hired Mr. Frank Haws, also for
the purpose of reviewing the available data and expressing an
opinion as to the interference issue as well as for the purpose
of reviewing and commenting upon a written report prepared by
Mr. Sherl Chapman.

While the chart of graph developed by the Department
indicates an apparent visual correlation during the middle and
later poftions of the irrigation season between the pumping of
the Harris well and ground water 1evels at the recorder, Mr,
Haws points out that a statistical éorrelation does not exXist
because while the pump was operated at a constant rate, the
fluctuations are not at all constant in magnitude. Of course,
there is not even a visual correlation during the early part
of the season and while Chapman suggests this may be attributable
to precipitation, the record shows precipitation to have been
lighter during this period than at later times during the
irrigation season.

Both experts seem to agree that the small fluctuations
which appear to have occurred during virtually every 24 hour

period are diurnal fluctuations resulting from the decreased



amount of water used by the root systems of the nearby
cattails, sedges, and other phreatophytes each evening

when the amount of water required by these plants for the
evapo—trénspiration process leésens. The larger fluctua-
tions, however, which occur over periods of several days,

Haws suggests are more probably the effect of a combination

of causes. BAmong these are: (1) at the times when Neal
removed the hay, or manure dams and pulled the boards of

checks from in front of the culverts allowing the water to

flow down the channel to Curlew Creek and reduce the water
level for harvesting purposes, in early July and in late

August and early September, the ground water level near the
recording device would of course, be reduced substantially.
These levels would also come back up as the water was checked
and backed up again after harvesting was completed; (2) this
effect might be increased if, during the harvesting, areas of
the phreatophytes, such as sedges and cattails were also cut
down, because their water use would decrease, then increase

as they grew back; (3) the presence of clouds, and temperature
changes also have an effect on water use by the plants and
hence the water level in the hole where the recorder was in-
stalled; (4) the physical characteristics of the installation
of the recording device and the soil where it was located, made
it particularly sensitive to atmospheric pressure changes. Such
pressures can cause fluctuations of an even greater magnitude
than shown on this particular chart or graph. Chapman admitted
that he did not know and had made no attempt to determine what,
if any, effect these may have had; and (5) the cumulative effect
of the pumping of all of the 44 wells in the valley in a somewhat
limited acgquifer, would have some effect on the entire ground

water table. It would be fair to assume that most of these wells



in this area are used on similar schedules and wquld be
pumped heavily during dry periods and turned off during
wet periods or for harvesting. Therefore, one would expect
the ground water table to be lower during periods of
heaviest use and to rise when use is reduced to scome extent
or ceased.

Perhaps the best evidence that the fluctuations shown
by the recorder were caused by phenomena other than the pump-
ing of the Harris well, are the calculations by Mr. Haws |
showing the area of influence of the Harris well to be less
than 1100 feet in radius, substantially less than the 1800 .
plus feet from the Harris well to the Neal meadows.

We further submit that the facts do not establish that
Mr. Neal has a water right because they do not show a diversion
or application to beneficial use. Not only does the evidence
fail to show that the Harris pump affects the water level
in the Neal pasture, it affirmatively shows that the well does
not have such an effect.

STATEMENT OF LAW

The Department stated in its letter to Mr. Harris,
dated April 28, 1971, that the issues which may be considered
at the hearing to resolve the protest are:

"1. Has the permitee diverted and beneficially
used unappropriated public water?

2. Has the operation of the proposed water right
under the permit caused injury to a prior
existing water right?

3. Has the water been placed to beneficial use
in accordance with the terms and conditions
of the permitz? "

With respect to numbers 1 and 3, we do not think these .

issues are raised by Neal's protest and there is no substantial

dispute as to these items anyway. Neal's position is that the



operation of the Harris well under the permit, causes
injury to his prior existing water right.

The preliminary question in this case is whether Neal
has such a "prior existing water right." The records dis-
close that if Neal has such a right, it is not decreed, or
evidenced by license or permit. If it exists then, it must
be based upon a constitutional appropriation prior to the
enactment Qf the mandatory permit system, a prescriptive or
adverse use, or must exist by virtue of the ownership of
private springs.

It is difficult to tell from the testimony and evidence
presented, just what the claim is based on, but protestant's
"Memorandum Brief" filed at the hearing, basically takes the
position that the springs on the Neal property are private
springs, not subject to appropriation by others, and therefore
owned by Neal. The second position taken appears to be that
in addition to the springs, Neal has acquired some right to the
maintenance of a certain water table which he claimed existed
in his pasture prior to the Harris well.

Taking these two positions separately, the first question
is: are the springs on deal's land tributary to Deep Creek or
private springs only? It is clear that except for obstructions
placed in the channel by ﬁeal, the water which flows away from
his springs would now flow intc Deep Creek and would have for
a substantial number of years.

When one asserts the existance of a water right, it is
usually his burden to establish it, at least by a preponderance

of the evidence. Village of Peck v. Denison, 92 I 747, 4530 P 24

310 (1969); Martiny v. Wells, 91 I 215, 419 P 24, 470 (1966);

Mountain Home Irrigation District v. Duffy, 79 I 435, 319 P 24

965 (1958); Graham v. Leek, 65 I 279, 144 P 24 475 (1944).




Neal claims that this channel ig "hand dug, and enlarged
through erosion through the years." No evidence, except
Neals' "understanding" which is, or course, based on hearsay,
was introducted to prove this contention. It is egually
probable that the channel is entirely natural or that a
natural channel, depression or swale was merely improved by
hand. While considering the probabilities, we suggest that
it is more probable that even if the channel was originally
dug or improved by men, it was done for drainage purposes,
not irrigation. The burden of proof in this instance is
upon the protestant, as the one making the assertion, to
show that the water flowing from the springs is not tributary

to Deep Creek. Martiny v. Wells, supra. The protestant did

not discharge this burden.
In the case we just cited, Martiny v. Wells, the court
quoted and relied upon language from the Colorado Court in the

case of Ogilvy Irrigating and Land Company v. Insinger, 19 Colo.

App. 380, 75 P 598, at page 599 (1904). The following language
is taken from 91 I 215 at page 218:

It is probably safe to say that it is a matter

of no moment whether water reaches a certain point
by percolation through the soil, by a subterranean
channel, or by an obvious surface channel. If by
any of these natural methods it reaches the point,
and is there appropriated in accordance with law,
the appropriator has a priority in it which cannot
be diversted by the wrongful diversion by another,
nor can there by any substantial diminution. To
hold otherwise, would be to concede to superior
owners of and the right to all scurces of supply
that go to create a stream, regardless of the
right of those who previously acquired the right
to the use of the water from the stream below.

No evidence was introduced by Neal to show that even if the
channel to Deep Creek was hand dug, the water from the springs
could not previously have reached Deep Creek "by perxcolation

through the soil,'by subterranean channel, or by an obvious

10-



surface channel."

One other question might be raised on this point.
Assuming, without conceding,that the channel was man made,
and that previously none of the water from the springs could
escape in any manner to Deep Creek, and further assuming that
the channel permitting the escape of the spring water was
dug for drainage purposes and the water was not previously
diverted and applied to irrigation, this drainage may consti-
tute a dedication to a public use. It probably doesn't
matter whether the waters escaped to Deep Creek, (clearly a
natural watercourse), through a natural or man-made channel.
To the extent that water from said springs enters or rather
have historically entered, Deep Creek, they are tributary
thereto. Professor Hutchins in his work entitled "Selected
Problems in the Law of Water Rights in the West" states on
page 266:

Whether a landowner has the exclusive right to a

spring on his land depends, in various jurisdictions,

upon whether the flow from the spring remains on

his land. If the spring waters have been dedicated

to the public, prior to the acguisition of the

private right of use, the only way in which the

landowner can acquire an exclusive right of use is

by appropriating the water, regardless whether it

remains on his land. And if the spring water flows

away from his land in a defined stream, which consti-
tutes a watercourse, the law of watercourses is held
to apply, which means that he has no exclusive

right to use the spring solely by virtue of land

ownership.

We have found no Idaho case which says that for a spring to be
tributary to a natural watercourse, it must arrive there through
a natural channel. If the waters from the spring flow into a
natural watercourse, they are tributary thereto to the extent
that they contribute to the waters of the natural &tream.

The protestant has not shown that the springs rising on

his property are not tributary to Deep Creek. In fact, the

11-



evidence preponderates to the contrary. Neither has he

shown a right to the use of the flow of these springs based
upon a constitutional appropriation prior in time to the.
decreed rights of the intervenor to all the flow of Deep
Creek (which includes tributaries), or a right based on
prescriptive or adverse use. Insufficient evidence was
introduced to show either a right based on the constitutional

method of appropriation (see Head v. Merrick, 69 I 106,

203 P 2d 608 (1949) as an example of a case setting out the
burden of proof required for establishing such a right), or

a prescriptive or adverse use right (see Follett v. Taylor

Bros. 77 I 416, 294 P 24 1088 (1956}, and Mountain Home

Irrigation District v. Duffy, supra, for the proof required to

establish this type of right). The evidence appears to show
that Neal's diversions from this small channel by means of
culverts and manure and hay dams have taken place subsequent .
to the amendment of Idaho Code, Section 42-201 in 1971, which
purports to entirely eliminate further appropriation based
on the constitutional method.

The second guestion is: has protestant shown a right
to have the ground water level in his meadow maintained at a
particular level? We wish to reemphasize that in our opinion,
the evidence is insufficient to establish what, 1f any,
reduction there has been in the water table in the meadow.
Even assuming, again without conceding, that the water table
has been lowered, the evidence certainly does not show that
pumping of the Harris well is the sole cause or for that matter,
even a contributing cause, much less the amount of any such
contribution.

There are at least two legal reasons why protestant in

this case, cannot have a right to have the ground water table

12-



which he claims formerly exXisted under his meadows main-
tained at some particular height (whatever it may have'been):
(1) Protestant could have no appropriative right to the water
table level because no diversion or application to beneficial
use was shown, and (2) under Idaho Code, Section 42-226 and
the case law construing it, he is entitled only to the
maintenance of "reasonable pumping levels."

As we understand the state of the law in Idaho; it has
been, and still is true, with respect to water for irrigation,
that in order to have a Validrappropriation under the
"constitutional method," there must have been a diversion and
application to beneficial use. Idaho constitution, Article 15,

Section 2; Glenn Dale Ranches, Inc. v. Shaub, 94 I 585, 494 p 24

1029 (1972). With respect to the natural water table under
Neal's "meadows," the mere fact that it may have existed and
that the grass in the meadow benefited from it does not amount
to a diversion of the water from its natural source, or an
application of that water. We aoubt that the pasturing of the
natural grass or the cutting thereof, constitutes a beneficial
use of the water table under the pasture within the meaning of
the constitutional provision requiring a beneficial use..

Under Idaho Code, Section 42-226, the legislature has
determined that public policy in Idaho concerning ground
water makes economic development a more important consideration
than the maintenance of a ground water level of a prior
appropriator. Even if Neal did have a prior right with respect
to ground water, he is only entitled to the maintenance of a
"reascnable ground water pumping level."” The pertinent portion
of Section 42-226 states:

While the doctrine of "first in time is first in

right" is recognized, a reasonable exercise of this
right shall not block full economic development of

13-



underground water resources, but early appro-
priators of underground water shall be protected
in the maintenance of reasonable ground water
pumping levels as may be established by the
director of the Department of Water Resources

as herein provided.

627 (1973) judicially reaffirms a legislatively declared
policy. The court stated at page 584:

A senior appropriator is only entitled to be
protected to the extent of the "reascnable ground
water pumping levels" as established by the IDWA.
I.C. Section 42-226. A senior appropriator is

not absolutely protected in either his historic
water level or his historic means of diversion.
Qur Ground Water Act contemplates that in some
situations senior appropriators may have to accept
some modification of their rights in order to
achieve the goal of full economic development ...

In the enactment of the Ground Water Act, the Idaho
legislature decided, as a matter of public policy,
that it may sometimes be necessary to modify private
property rights in ground water in order to promote
full economic development of the resource. The
legislature has said that when private property
rights clash with the public interest regarding our
limited ground water supplies, in some instances

at least, the private interests must recognize the
ultimate goal is the welfare of all our citizens ...
We conclude that our legislature attempted to pro-
tect historic water rights while at the same time
promoting full development of ground water. Priority
rights in ground water are and will be protected
insofar as they comply with reasonable pumping levels.
Put otherwise, although a senior may have a prior
right to ground water, if his means of appropriation
demands an unreasonable pumping lewvel his historic
means of appropriation will not be protected.

We do not believe the protestant has shown that he has
a right prior to the Harris well. But even if he did have such
a right, we think the department has jurisdiction under 42-226

and Baker v. Ore-Ida Foods, Inc., supra, to determine a reason-

able pumping level for Neal, as well as his neighbors. As Mr.
Haws suggested in his report, it would be_mpre econcmical and
certainly more beneficial to Neal for him to lower the ground
water table in his meadows by the use of a pump Or pumps to

overcome the marshy condition and use some of the water generated
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for the appropriate irrigation of the land for the raising
of more valuable crops or better pasture.
CONCLUSION

In conclusion, we maintain that (1) Neal has failed
to establish the right to the use of the springs or to any
particular ground water table underneath his meadows and is
therefore not entitled to protection from interference by the
Harris well; (2) the Harris well does not injure the flow
of water from the Neal springs or the water table under the
Neal pasture: and (3} under the Idaho Ground Water Statute,
the director of the Department of Water Resources has
jurisidiction to establish reasonable ground water pumping
levels even though it may require a different means of appro-
priation for Neal.

Respectively submitted this _2b§:rday of November,

1975.

en . Foster
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R.VERN KIDWELL IDAHO FIRST NATIONAL BANK BUILDING ARTHUR W. HOLDEN (i877-19567)
FRED J. HAHN

TERRY L.CRAPO P C.BOX 129 ROBERT B. HOLDEN (19i1-1271)
KENT W. FOSTER

ROBERT E. FARNAM IDAHS FALLS, IDAHOQ 83401

WILLIAM D.FALER

STEPHEN E.MARTIN TELEFPHONE 523-0620 ‘r"!

CHARLES A.HOMER AreEa CODE 208 r-

Novenber 4, 1275

Mr. Bobby D. Fleenor P R R e U il
Chief, Water Rights o S
Department of Water Resources
State House

Boise, Idaho 83720

Dagarimen? of Watny Rezoir-et

Re: Permit No. 17-2063 - Harvey J. Harris

Dear Mr. Fleenor:

We have received your letter of October 31, 1975,
requesting our brief by November 10, 1975, We received the
letter on November 3, 1975, and on the same date, Mr,.
McDevitt's law partner called and advised that Mr. McDevitt
was out of town until the date the final briefs are due. He
indicated he had talked with you and you had discussed the
possibility of a ten day extension.

This letter will acknowledge that we have tentatively
agreed to the ten day extension because of some scheduling
problems that I have as well. We have also tentatively agreed
to the same extension for submission of our brief.

We will do our best to have the brief submitted as soon
as possible and trust that this letter will make our under-
standing clear.

Yours very truly,
Ken%t(.r‘os ter

KWF:jt
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McDEevirr, McDEevIiTTr & MEYERS

sreyy e
ATTORNEYS AT LAW ROV 4 gy
7TH & LANDER
POST OFFICE BOX 4747 Becartment of Water Resources
5. A. MCDEVITT POCATELLO. IDAHO 83201 AREA CODE 208
HERMAN &, MEDEVITT TELEPHONE 2334121
M. JAY MEYERS November 3, 1975

-

It

Bobby D. Fleenor

Chief, Water Rights

State of Idaho

Department of Water Resources
State House

Boise, Idaho, 83720

Re: Permit No. 17-2063 - Harvey J. Harris
Dear Mr, Fleenor:

After talking with vou this morning about final
briefs due, I also called Mr. Kent Foster, attorney
for Harvey J. Harris.

Even though he deoes not have my problem of the
Senior Partner in the firm, who is handling this matter,
being absent and unavailable this week, he indicated
to me that he did have a scheduling problem.

After some conversation, we agreed that it would
be best if we set a tentative date only to have briefs
submitted somewhere around November 20th.

After the final briefs have been submitted to you,
we welcome your determination of this matter.

Thank you.

Sincerely

MJIM:chi M. Jay

cc: Kent W. Foster, Esqg.
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DEPARTMENT OF WATER RESOURCES STATE HOUSE BOISE, IDAHO 83720

MEMORANDUM

TO: PERMIT NO, 17-2063
FROM: BOBBY D. FLEENOR

DATE: November 3, 1975

Jay Meyers from Herman McDevitt's office requested that a delay in reaching

a decision on the water filing of Harvey Harris be made.

Mr. McDevitt will not be in his office until after November 10, 1975.



STATE HOUSE BOISE, IDAHO 83720

October 31, 1975

Re: Permit No. 17-2063 - Harvey J. Harris

¥ent W. Foster

Bolden, Holden, Kidwell, Hahn & Crapo
Box 129

Idahe Falls, Idaho 83401

bear Mr., Foster:

Your final brief on the protest against the licensing of Permit No, 17-2063 has
not been received.

The report by Mr. Frank W. Haws will be considered as agreed to at the hearing,
only to the extent that it offers engineering findings and an evaluation of Mr.

Chapman's report. The other portions of the report will not enter into the deter-
mination made by the Director.

Please submit your final summary brief on or before November 10, 1975. The Depart-
ment will! make a determination in this matter on that date.

Sincerely,

BOBBY D', FLEENOR
Chief, Water Rights

BOF:ifr
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T DEPARTMENT OF WATER RESOURCES STATE HOUSE BOISE, IDAHO 83720

October 31, 1975
Re: Permit Wo. 17-2063 - Harvey J. Harris

Mr. Herman McDevitt, Attorney
7th and Lander, Box 4747
Pocatello, Idaho 83201

Dear Mr. McDewvitt:

Your final brief on the protest against the licensing of Permit No. 17-2063 has
not heen received. :

The report by Mr. Frank W. Haws will be considered as agreed to at the hearing,
only to the extent that it offers engineering findings and an evaluation of Mr.
Chapman's report. The other portions of the report will not enter into the
determination made by the Director.

Please submit your final summary brief on or before November 10, 1975. The Depart-
ment will make a determination in this matter on that date.

Sincerely,
Boll DT
BOBBY D. FLEENOR

Chief, Water Rights

BDF:jfr
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- ECENY
October 7, 1975 L b
Mr. Herman J. McDevitt ocT 8 1975
Attorney at Law ’
P. O. Box 4747 Degactonz-t of Waler Resources
Pocatello, Idaho 83201 Earterm Distict Office

Re: Permit 17-2063

Dear Mr. McDevitt: -

I think we still need to respond to your letter
of October 1, 1975. It is incorrect that Mr. Haws visited
the site or performed any investigation subsequent to the
time of the hearing. We explained at the hearing 'that his
investigation was a limited one and that he had already
indicated to us that in his opinion, additional study and
investigation would be reguired before he could make a
definitive report based on his own examination and study.

Because no discovery was allowed, we were not entirely
certain what testimony we would need to be prepared to meet
at the hearing. It was only by coincidence that we learned *
approximately two weeks before the hearing that Mr. Chapman
had performed an examination and was prepared to testify. We
felt that appropriate cross-examination of Mr. Chapman would
require the presence of our expert. After we learned that Mr.
Haws would be unable to attend the hearing, we discussed the
problem with both the department and you and upon being assured
that we would have the right to have our expert testify if we
desired at a later date, we agreed not to request a continuance.
We were primarily desirous of having Mr. Haws present at the
hearing to aid us in the c¢ross-examination of Mr. Chapman.

While it is true that Mr. Haws had not conducted a

review of Mr. Chapman's report prior to the hearing, we wonder

how that could have been done when we were not extended the

courtesy of having been furnished with a copy of the report prior

to the hearing. Mr. Haws certainly did have first hand knowledge
; of the area in guestion and although it was limited, he certainly
; would have been able to review Mr. Chapman's report at the
hearing and testify concerning it as well as aid-us in the
cross—-examination of Mr. Chapman.



Mr. Herman J. McDhevitt
October 7, 1975
Page Two

We have never expressed, either late on the date
of the hearing or at any other time, a desire to have an
expert examination performed by our expert. We understood
that the agreement for the submission by Mr. Haws of his
report was an opportunity for him to comment upon his
limited investigation, but more specifically to review and
comment upon Mr. Chapman's report. It was our understanding
that we all agreed that the protestant would have the right
to have Mr. Chapman comment upon Mr., Haws report. In our
opinion, that is adequate cross-—-examination and very little
could be accomplished in another hearihg. We still think
that the cost and expenses including applicant's attorneys
fees for such a hearing ought to be borne by the protestant.
Again, we point out that this matter is not presently before
a court, but rather before a department with substantial
technical expertise in this field. Where we have already
agreed to a procedure of allowing Mr. Haws to comment on
the Chapman report and Chapman to reply, we guestion whether
anything constructive can really be accomplished by a hearing
for cross-examination of Mr. Haws.

We are becoming tired and somewhat resentful of
counsel's repeated accusations that we have caused a delay.
Had we not attempted to be cooperative and insisted upon a
continuance because of the unavailability of our expert, the
hearing might not yet have been held. These repetitions
become even more ridiculous when compared to the several
years of delay occasioned solely by the protestant.

Yours very truly,

Kent W. Foster

KWF:jt
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 October l, 1975 0CT 2 1975

Dapartie st of

Kent W. Foster, Esquire

Holden, Holden, Kidwell, Hahn & Crapo
Attorneys at Law

P. O, Box 129

Idaho Falls, Idaho, 83401

~ Res Parmit 17-2063

-Dear Mr. Foster:

‘In attempting to respond to your letter of Sep~
tember 29, we do not wish to appear, or in fact, to be
uncooparative. My understanding at the time of the
hearing was that Mr. Haws had not even conducted sutficient
review of Mr. Chapman's report and had no first-hand knowl-
edge of the area in question, and would have been unable to
testify even had he been present at the hearing. We are :
happy that You agree that Mr. Haws should be croas-examined.

As it will be some indetinite time before Mr. Chap-
man will be available to reply and comment upon Mr, Haws'
methodology and report, we suggest we go right ahead with
the further hearing in this matter. We recollect no for-
bearance on the part of the applicant in any continuance or
any agreements conditional thereon. It is my understanding
that it was late on the date of the hearing before it was
ever brought to our attention that an expert examination was
desired by the applicant. 1In fact, if I remembar correctly,
it was the presence of Mr. Chapman that generated this :
regponge on the part of Mr, Harris' counsel.

: We are in agreement that the Department of Water
Resources (if it excludes persons who have had a past con-
tinuing relationship with Mr. Harris) can take an independent
decision based on its understanding of Idaho water law if,

and only if, proper opportunity for crosa-examination is had



Kent W. Foster, Esquire
Octoher 1, 1975
Page 2

and allowed of Mr. Haws.

The delay having been occasioned by the failure of
the applicants to have their expert available for testimony,
or prepared to testify at the time of the hearing, they
should bear the expense of this procedure. One need only
refer to the report of Mr, Haws submitted to find it is in
its entirety generated after the date of the hearing held
in Malad.

Very truly yours,

//?"/ﬁ

HIM:chi

¢c: D. James Manning, Esqg.

cc: Ronald D. Carlson (for the
purpose of forwarding to
Bobby D. Fleenor, the
Hearing QOfficer, Department
of Water Resources)

cc:  LeVell Neal



MEMORANDT M

TC:; Ken Dunn
- &s
FROM: Ron Carlson ~EP
RE: Permit No. 17-2063 HARRTS

DATE: OQctober 1, 1975

Here is a copy of the proposed Memorandum Decision on Permit No. 17—2063{’T  =
Harvey J. Harris, as vou requested. E%ii{'
T am iacluding a copy of Sherl's report, the Hawa' report, my letter of
September 24, 1975 to Herman McDevitt, Herman McDevitt's objections to the uséi €w
of the report by Frank W. Haws and Kent Foster's reply to Herman McDevitt's {;‘1

objections.
T don't know how you want to proceed from here but at this point the last
official Department response was my letter of September 24 indicating we would

take no action until October 20, 1975 to allow the attorneys an cpportunity

to review the Haws' report and submit briefs.




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
OF TDAHO
IN THE MATTER OF APPLICATION FOR )
PERMIT NO. 172063 IN THE NAME OF § MEMORAWNDUM DECISIOR
HARVEY J. BARRIS % AND ORDER
)

On February 20, 1967, Harvey J. Harris, Stone, ldahe, applied te the Department
of Reclamation { renamed Department of Water Resources) for a permit to appropriate
3.82 ¢.f.s. from & ground-water source by means of a well and pump located within
NWxSW;, Sec. 14, T, 16S, R. 3ZE, B.M., Oneida Countv, for the irrigation of 191 acres
of land. The application was reviewed by the Deparrment and approved on February 23,
19497,

On December 30, 1968, Mr. Harris made application to the Department for an ex-
tention of the time requested to submit proecf of beneficial use. The Directer approved
the request and extended the time to Februarv 23, 1971. On February 22, 1971, Proof
of Beneficial Use was submitted to the Department. The land list on the permlit was
modified through an amendment, and cn April 8 an} April 15, 1971, the notice of this

:
appropriation was published in the Idaho Enterpgzke, Mzlad, Idaho.
-

On April 20, 1971, protest against the h@suance of this license was submitted
"y

by LeVell Keal. The required licensing-é&am was completed on August 3, 187Z. Due

A

to several delays, the matter was not scheduled for conference and/or hearing until
3

January 22, 1974. XNo agreement was ywmched at this conference and subsequently was

continued to a later date. ! ™

On April 8, 1974, a rqué%t to intervene was received from Curlew Irvigaticn
Co. : ;

A hearing in the matAer was held on Julv 9, 1975, in Malad, Idahc. The permittee,
Harvey J. Harris, was present and represented by Kent W. Foster of the firm Holden,
Holden, Kidwell, Hahn & Crapo of Idahe Falls. The inrervenor, Curlew Irrigation Co.,
was represented by James Manning of the firm Rancine, Huntlyv & Olson of Pocatello.

The protestant, LeVell Neal, was present and represented by Herman J. McDevitt of
the firm McDevitt and McDevirt, Pocatello, Idahe.

Testimony on behalf of all parties was received and decumentary evidence intro-
duced. The Department then took the matter under ccnsideratrion, and after having re-

viewed all testimonies and evidence offered for each of the parties and reviewing all

pertinent information in the Department's official records, the Director of the



Department of Water Resources makes the following findings of fact, conclusions of
law, and order:

FINDINGS OF FACT

(1) In November of 1967, the permirtee drilled an 18 inch diameter well to a depth
of 210 feet in the NWLSW4%, Sec. 14, T. 165, R. 32E. The well casing was perforated
from the 40 fpot to 180 Foot depth. Water was found to stand in the well at an
elevation of 4,560 feet. The permittee has used water from this well beneficially
for the irrigation of 178 acres.

(2} The protestant owns 105 acres of meadow land which is approximately 3,700 feet
from the ap#licant's well ar its’ pearest point. The meadow tends to be marshey
and hae wvigable spring activity aleng the east edge at an approcximate elevation of
4,560 feet.

{(3) Groundwater movement near the permittee’s well is to the south-west.

{4} The protestant has certain undefined rights to use water wnich issues from
springs located on his property. However, most of the water supplied to the
meadow is not due to water diverted from the stream chamnel for irrigationm, but

rather occurs naturally due te the locallr high watér tzble that exists under that

area. :"”1,

i
P LI |

{5) Data available to the Department indicate &%ter levels under the protestant's

o~

meadow and spring flow tends to fluctuate duging the year, with minimum levels
A

i

occurring during the months of July and.pugust. The cause of these fluctuations
appears to be due largely to pressure gﬁanges in the aguifer. There have been

many probable causes presented to Q§P1;En these changes, but the data available

A
' )

are not conclusive in showihg‘an& positive relaticonships between the pumping of
: £
the permirtee’s well and a degline in spring flow.
CONCLUSIONS OF LAW
(1) The pumping of the permittee's well may be one of the factors contributing
to seasonal declines in the flow of springs located on the property of the protestant.
However, it appears that if the pumping of this well is a contributing factor in
the declines in spring flows cbserved in the protestant's meadow, the extent of
such dewatering is not likely to interfere with any warer right the protestant has
established through his inefficient methods of irrigation.

(2) The permittee has complied with the conditions of his permit and is entitled

te a license from the Department of Water Resources.



ORDER

IT 1§, THEREFORE, ORDERED that License No. 17-2063 be GRANTED subject to the
conditions appearing on the approved permit and those arising frem the Department 's
field examination of the project.

Dated this day of October, 1975. L

o %. KEITE HIGGINSON
L] Director

RDC ime \\
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- KENT W. FCSTER

-

LAW QFFICES

WILLIAM S HOLDEN HOLDEN, HOLDEN, KIDWELL HAHN 8 CRAFPO

R VERN KIDWELL IDAHO FIRST NATIONAL BANK BUILDING ARTHUR W HOLDEN (B77-.967:
FRED J. HAHN

TERRY L.CRAPC PO BOX 12D T ROBERT B. HOLDEN [12H-1971)

RCOHERT £, FARNAM
WIitllaM O FALER

iDAHO FALLS. IDAHO B3401

STEFHEN E MARTIN TELEPHGNE 523-0620
CHARLES A HOMER AREA CODE 208

September 29, 1975

Mr. Herman J. McDevitt
Attorney at Law

McDevitt, McDevitt, & Meyers
B, 0. Box 4747

Ppcatelleo, Idaho 83201

Re: Permnit 17-2063

bear Mr. McDevitt:

SEP 80 1315

Depariment of Water Hesources
Easiern District Office

This letter is written in response to your letter
written September 25, 1975, as well as the document entitled
"Objection to the Use of the Report of Frank W. Haws."

We do not have any extra coples ¢f Mr. Haws report
and suspect there might be a delay in obtaining extra copies
from Mr, Haws. However, if you were unable to have the report
reproduced satisfactorily there in Pocatello, please advise us
and we will be happy to try and obtain additicnal copies from

Mr. Haws.

We certainly have no objections to cress examination
of Mr. Haws. You will perhaps recall that that was our original
suggestion and intention. 1In fact, since we were unable to
have Mr. Haws present to aid us in the cross examination of
Mr. Chapman, we would propose that Mr. Chapman also be present
at any such hearing and that we have the right to examine Mr.
Chapman at that time at the aid of ocur expert.

We most strenucusly object to the proposal that such

a hearing and examination be at the cost and expense of the
permitee. It appears that it was a mistake to attempt to cooper-
ate with the protestant and his counsel, to facilitate the
helding of hearing in July even though it was impossible for cur
expert to be present. We certainly thcought we had a clear
understanding that we had foregone requesting .another continuance
only on condition that we have the right to submit the testimony
of our own expert in some fashion at a later date. In fact, our
understanding at the close of the hearing was that the protestant

would have the right tc have Mr,

Chapman comment on Mr. Haws

report. If the protestants now seek an additional hearing and

an oppoertunity to cross examine,

it would seem more appropriate



Mr. Herman J. McLevitt l
September 29, 1975
Page Two

to us to place the burden for costs and expenses for such
a hearing on the protestant.

Ag far as any of Mr. Haws view points with respect
to Idaho Water Rights and general phileosophy, we are confident
that in the ability of the Department of Water Resources to
take an independent decision based upon it's own understanding
of Idaho law.

Yours very truly,

Kent W. TI'oster

KWF:Jt
cc: D. James Manning, Esq.
cc: Ron Carlson

Dept. of Water Resources
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McDEevirr, McDEvIirr & MEYERS
ATTORNEYS AT LAW
rTH & LANDER

RS ST
Eavre bt
POST QFFICE BOX 4747

B. A. MCDEVITT POCATELLO. IDAHO 83201 AREA CODE 208
HERMAN J. MCDEVITT TELEPHONE 933.4121
M. JAY MEYERS September 25, 1875

Mr. Ronald D. Carlson
Department of Water Resources
Eastern District Office

1515 Linceoln Road

Idaho Falls, Idaho, 83401

Re: Harvey J. Harris
Permit No. G=-33477/17-2063

bear Mr. Carlson:

In the above-entitled matter, I am filing herewith
the enclogsed OBJECTION TO THE USE OF THE REPORT OF

FRANK W. HAWS.
Sincerely, ) xfWﬂ\

o/

J. McDEVITT

e,

HIM:chi
Enclosure

cc:  Kent W. Foster, Esqg.

cc: Mr. Bobby Fleenor

cc: D. James Manning, Esq.

cc: R. Keith Higginson, Director
Department of Water Resources



HEIMichi

n

Nepartmoest of Vizier Ronoupces

Fasvern District D6ce

September 25,'1975

"Kent W. Foster, Esquire

Holden, Holden, Kidwell, Hahn & Crapo
Attorneys at Law -

P. 0. Box 129

Idaho Falls, Idaho, 83401

Re: Permi£.17—2063 - Harvey J. Harris
Daear Mr. Foster: |

'Wa received a copy of Mr. Frank Haws' brief .on o
general subject matter of Idaho Water Law, and his ¢omments -

- goncerning Mr. Chapman's report,

‘We would appreciate an extra copy or two of the
report so that we may send one to Mr. Chapman and to Mr. Neal
for review. If not, kindly advise us and we will attempt
to reproduce them locally. o ‘ '

We are enclosing copy of our objectidns to the use
of this report for any purpose until Mr. Haws submits him-
self for cross-examination. ' : '

I think you will agree this is understandable in view
of the fact that the majority of his report is not confined.
to an examination and verification of Mr. Sherl Chapman's
report but rather is an extended lecture of Mr. Haws' view-.
points concerning Idaho Water Rights and general philesophy.

cc: D. James Manning, Esqg.
ce:  Ron Carlson '
Department of Water Resources
cc: R. Keith Higginson, Director
Dep. of Water Resources, Bolse




1cDEVITT & McREVITT :

ATTORMEYS-AT-LAW
7TH & LANDER
PQST OFFICE BOX 4747
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Herman J. McDevitt
McDEVITT, McDEVITT & MEYERS
Attorneys at Law

Seventh and Lander

P. O, Box 4747

Pocatello, Idaho, 83201
Tel.: 233-4121
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
In the Matter of Protest Against )

Licensing Permit No, G-33477/17-2063
in the Name of HARVEY J. HARRIS

) OBJECTION TO THE USE
} OF THE REPORT OF
) FRANK W. HAWS

M g R ey S i ity . L o T — T Ak St i e B B b o et T S Akl Skl B et

COMES NOW the Protestant, LeVell Neal, by and through
his attorneys of record, and protests and objects to the use
of a report of Mr. Frank W. Haws submitted by the Applicant,
Harvey J. Harris, on September 22, 1975. Said objection is
based upon the following reasons and grounds:

1. The report was not submitted in a timely manner
nor was in such a time frame as to be helpful or determinative
in this matter;

2. That after the lapse of many months, the report
does not show the performance of any substantive or original
field work upon which an opinion could be based;

3. The report did not confine itself to an engineering
evaluation of the previous testimony and report submitted by
Mr. Sherl Chapman as was provided for at the hearing. It
covers other matters, including Mr. Haws' philosophy and view-
points concerning the requirements for and existence of water
rights in the State of Idaho;

4. Objects to the use of the repert for any purpose

whatsoever in view of the foregoing unless and until Mr., Frank

OBJECTION TO THE USE OF
THE REPORT OF FRANK W. HAWS -1 -



MCDEVITT & MeDEVITT |

ATTORNEYS.AT.LAW
7TH & LAMDER
POST QFFICE BOX 4747
2QCATELLO, IDAHO 83201

i
;
W. Haws submits himgelf for cross-examination at a time and :
place convenient to the parties hereto and the Department of |
Water Resources. That such appearance be made at the cost of, !
and expense of the Permittee, and Protestant be indemnified

for all costs and attorneys' fees incurred therein, i
Respectfully submitted this m»?;ﬁ“"ﬁay of September, ?
1975. ]
LAVELL NEAL, Protestant §
by: McDEVITT, McDEVITT & MEYERS ;
s 7

Byr:..-—"n i i

? &n J. McDevitt
Attorneys %or -Protestant LeVell Neal :

CERTIFICATE OF MAILING I

I HEREBY CERTIFY that on the - 2 day of September,
1975, a true and correct copy of the foregoing OBJECTION TO i
THE USE OF THE REPORT OF FRANK W. HAWS was mailed, postage
prepaid to: KXent W. Foster, Esquire, of Holden, Hglden, KldWEll
Idaho Falls,fldaho,.SB?Ol
ai.. . s

Hahn & Crapo, P. 0. Box 129

1an J. McDeVitt

OBJECTION TO THE USE OF ;
THE REPORT OF FRANK W. HAWS - 2 - !



September 25, 1975

Kent W. Fogter, anu.lm :

Holden, Holden, Kidwell, Hahn & Crapo
"Attornaya at Law

P. 0. Box 129

Iﬁaho Falls, Idaho, 83401

Re: Pormit 17-2063 - Karvey J. serris
Dear Mr. ¥Foater:

wa received & copy of Mr. Frank Hawa' brief on -
. genaral subjact matter of Idaho Water Law, and his cgomments
concerning Mr. Chapman's report.

We would appraoiate an extra gopy or two of the :
raport $0 that we may #eml one to Nr., Chapma . and to Mr, Neal
for reviaw., If not, kindly advisa us &d wa will attempt
to rasproduce them locally,

We are enciosing copy ef ouzT ODjuetiOJS to the use
of this repoxt for any purpose until Mr. Haws auhmits himr
salf for crogs-edamination.

I think you will agree this is unaerstandable in view
of the fact that the majority of his report is not confined
to an examination and verification of x., Sherl Chapman 8
.~ report but rather is an extended lectura of Mr, liaws' view-
points concerning Idaho Water Rigits and general philosophy.

Sincerely,

CHIM:chi UERMAN J. MCDEVITT

cor D. James Manning, Esq.
@c:  Ron Carlaon
Department of Water Resources
¢c: R. Keith Higginson, Director
Dep. of Wnter Resources, Boise




September 24, 1975
RE: Permit No. 17-2063 HARVEY J. BARRIS

Mr. Herman J. McDevitt
Attorney at Law

P.0. Box 4747
Pocatello, Idaho 383201

Dear nr MeDevitt:

Tha Department has received a copy of a report prepared by Frank W. Haws of
Logan, Utah, Because the protestant, his attorney, and expert witnesses did
not have access to this report at the time of the hearing, it was agreed that
they would have an opportunity to review this report and submit briefs of
counsel before the Department prepares its decision in this matter,

The Department is aware that all parties involved are anxious to have a
decision prepared. However, if there are additional data and arguments that
should be considered in this matter the Department feels they should be heard,
1f submitted in a reasonable time, since irrigation for this season has, in
general been concluded.

The Department is, therefore, proceeding pursuant to the agreement reached at
the hearing. We will delay action in this matter until October 20, 1975, to
allow time for the attorneys involved to review the Haws' report and submit’
briefs. = If you have objections to the Department delaying action for this
additional period of time we would be happy to consider your reasons for object-
ions.

Please find enclosed Mr. Neal's deeds and financial statement. We have made
copies of these documents for our files and feel the original should be returned
to the owner's custody.

Very truly yours,

RONALD D. CARLSON
District Engineer

RDC:cw
Enclosures

~ect Kent Foster
bey Bob Fleenor



September 24, 1975

RE: Permit No. 17-2063 HARVEY J. HARRIS

Mr.D, James Manning
Attorney at Law

P.0. Box 1391
Pocatello, Idahe 83201

Dear Mr. Manning:

The Department has received a copy of a report prepared by Frank W, Haws of -
Logan, Utah. Because the protestant, his attorney, and expert witnesses did
not have access to this report at the time of the hearing, it was agreed that
they would have an opportunity to review this report and submit briefs of
counsel before the Department prepares its decision in this matter.

The-Department is aware that all parties involved are anxious to have a
decision prepared. However, 1f there are additional data and arguments that
should be considered in this matter the Department feels they should be heard,
if submitted in a reasonable time, since irrigation for this season has, in
general concluded.

The Department is, therefore, proceeding pursuant to the agreement reached at
the hearing. We will delay action in this matter until October 20, 1975, to
allow time for the attorneys involved to review the Haws' report and submit
briefs. If you have objections to the Department delaying action for this
additional period of time we would be happy to consider your reasons for object-
ions. ' :

Very truly yours,

RONALD D. CARLSON
District Engineer

g
Q
g

hanlal F N Lo B [ S,



WILLIAM S. HOLDEM
R.VERN KIDWELL
FRED J HAHMN
TERRY L CRAPD
KENT W. FOSTER
ROBERT E. FARNAM
WILLIAM D, FALER
STERPHEN E.MARTIN
CTHARLES A HOMER

LAW OFFICES

HOLDEN, HOLDEN, KIDWELL, HAHN & CRAFO
IDAHOQ FIRST NATIONAL BAMNK BUILDING

PO BoX IZ2D
IDAHO FALLS, IDAHO 83401

TELEFHONE 523-0820
AREA CODE 208

September 22, 1975

Mr. Ron Carlson
Department of Water Resources

ARTHUR W. HOLDEN (1877-1987)

ROBERT B HOLDEN {(911-1971)

SER 23 1975

Depariment of Water Bzsousces

Eastern District Office Eastern District Gifice

1515 Lincoln Reoad
Idaho Falls, Idaho 83401

Re: Permit 17-2063 - Harvey J. Harris

Dear Mr. Carlson:

We are enclosing with this letter, a copy of the
completed report from the expert hired by Mr. Harvey Harris,
Mr. Frank W. Haws.

We sent copies of this report to Mr. McDevitt and
Mr. Manning.

My notes from the hearing reflect that McDevitt
wished to reserve the right to have Mr. Chapman subnit
comments on Mr. Haw's report. It was also my understanding
that after such comments, the schedule would be established
for briefs of counsel.

Yours very truly,

[ A Vidta

Kent W. Foster

KWF:jt
cc: Herman J. McDevitt
D. James Manning
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McDevirr, McDevirr & MEYERS :

ATTORNEYS AT LAW SEP 11 75 CUVES

7TH & LANDER b 3

POST OFFICE BOX 4747 Depariment of Water Resources .. ..g |
P S P

5. A MCDEVITT POCATELLO, IDAHO 83201 AREA ColgmRR AlTS
HERMAN J. MCDEVITT TELEPHONE 3284181 =|—

— LG

M. JAY MEYERS September 9, 1975 ‘ —

%HSCAL
BOARD
FILES

Ronald D. Carlson

District Engineer

Department of Water Resources
Eastern District Office

1515 Lincoln Rd.

Idaho Falls, Idaho 83401

Re: Permit #17-2563, Harvey J, Harris

Dear Mr. Carlson:

In the above-entitled matter we waited 30 days
after the hearing, then filed a REQUEST FOR DECISION which
states grounds and reasons therefore. Copies were sent to
all counsel of record and to the hearing officer, Mr. Bobby

Fleenor.

Now, over two months have elapsed and we have had
no action nor any report in testimonial form by any expert
adverse to Mr. Sherl L. Chapman. Additionally, as pointed
out in the REQUEST FOR DECISION, no matter what such a re-
port (if ever developed) contained, it would not have the
factual experience and knowledge of prior participation as
does Mr, Chapman, and would not be determinative of the
issues in this cause. Equally important are the positive
and clear testimonies of the lay witnesses presented in our
behalf and the fact that the testimony of Mr. Harris was so
inherently improbable, rambling and irrelevant. As you will
recall, we did not even waste the hearing officer's time by

cross—examining him.

The client is an clder man and has been severely
stressed by this entire matter. May we have a decision,
please?

Sincerely,

n J. Mchevitt

HIM:kem -
CC: Mr. Bobby Fleenor
R, Keith Higginson——=-=--
Kent W. Foster
D. James Manning
Sherl L. Chapman
LeVell Neal



McDEevrrr, McDegvitr & MEYERsS
ATTORNEYS AT LAW
ITH &« LANDER
POST OFFICE BOX 4747

1
B. A, MCDEVITT POCATELLG, JDAHO 8320 AREA CODE 208

HERMAN J. MCDEVITT TELEPHONE 233-412]

M. JAY MEYERS September 8, 1975

Ronald D. Carlson

District Engineer

Department of Water Resources
BRastern District Office

1515 Lincoln R4,

Idaho Falls, Idaho 83401

Re: Permit #17-2063, Harvey J. Harris

Dear Mr. Carlson:

In the above-entitled matter we waited 30 days
after the hearing, then filed a REQUEST FOR DECISION which
states grounds and reasons therefore. Copies were sent to
all counsel of record and to the hearing officer, Mr. Bobby
Fleenor,

Now, over two months have elapsed and we have had
no action nor any report in testimonial form by any expert
adverse to Mr, Sherl L. Chapman. Additionally, as pointed
out in the REQUEST FOR DECISION, no matter what such a re-
port (if ever developed} contained, it would not have the
factual experience and knowledge of prior participation as
does Mr. Chapman, and would not be determinative of the
issues in this cause. Egqually important are the positive
and clear testimonies of the lay witnesses presented in our
behalf and the fact that the testimony of Mr. Harris was so
inherently improbable, rambling and irrelevant. As vou will
recall, we did not even waste the hearing officer's time by
cross-examining him,

The client is an older man and has been severely
stressed by this entire matter. May we have a decision,

please?
Sjinc e%y, N ff“\
“““*~_::§f | 7 rp;éangégfgf
Her -J . McDevitt
HIM:kem

CC: Mr. Bobby Fleenor
R. Keith Higginson
Kent W. Foster
D. James Manning
Sherl L. Chapman
LeVell Neal



WILLIAM S HOLDEMN
R.VERMN KIDWELL
FRED J. HAHN
TERRY L. CRAPD
KEMT W, FOSTER
ROBERT E. FARNAM
WILLIAM D. FALER
STEPHEN £ MARTIN
CHARLES A.HCMER

LAW OFFICES '
L S . o
HOLDEN, HOLDEN, KIDWELL, HAHN & CRAPO R
IDAHO FIRST NATIONAL BANK BUILDING ARTHUR W. HOLDEN (1877-1367}
P o.Box 122 ROBERT BoAOLPEMUSIEISN)
1DAHO FALLS, IDAHO 83401 - S TR

TELEPHONE S23-0820
ArEA CODE 208

August 13,1975

Mr. Ronald D. Carlson
District Engineer

Department of Water Resources
Eastern District Office

1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Harvey J. Harris Permit
Dear Mr. Carlson:

Pursuant to our recent telephone conversation, I
am writing this letter in response to protestant’s
"Request For Decision.”

First, we wish to reaffirm what we have indicated
to you earlier; we have been advised by Mr. Frank Hawes
that his report will be available in approximately a week.
We also apologize to Mr. McDevitt for not having been able
to advise him sooner.

Our recollection is that we attempted to make it
clear at the close of the hearing, that it would be
impossible for us to predict how soon our expert would be
able to prepare his report, until we had contacted him.

We did not indicate that it might take a week to ten days,
or any other amount of time. We did hope, as we think
everyone hoped, that it would be possible to obtain it
very soon.

Perhaps, we also came away from the hearing with some mis-
understanding as to who we were to inform of the expected date
of the completion of the report. We were able to contact the
expert the day after the heaxing, and our notes indicate that
two days after the hearing we advised you that Mr. Hawes
had a number of conflicts, but would make an effort to have
the report in draft form by the end of the month (July).

Since that date, Mr. Hawes has called a couple of times to
apologize for having been called out of town, in connection
with some prior committments which he had, which had delayed
his completion of the report.



Mr. Ronald D. Carlson
August 13, 1975
Page Two

Perhaps you will also recall, that we advised
sometime prior to the hearing, that our expert would be
unable to attend and we elected not to request a continu-
ance with the assurance that some means would be provided
for submitting the testimony of our expert. Our intent was
to be cooperative, and because there had been so many delays,
we did not wish to add further to the scheduling problems
for all of the other witnesses.

Finally, although there has been more delay than we
had hoped, we cannot see how anyone has been seriously
injured, and we hope that no one has been badly inconvenienced.
Our recollection is that several continuances have been
granted during the past couple of years, most of them at the
request of the protestant. At this point in time, and in fact,
even at the time of the hearing, an immediate decision by the
department, in favor of the protestant, would not do much to
alleviate the alleged injury for the 1975 crop season.

In any event, as we undexrstand it, as soon as Mr. Hawes'
report is available, it will be furnished to all parties, after
which Mr. Chapman was to comment and then briefs or closing
arguments would be submitted by counsel.

Yours very truly,

Wﬁm
Kdnt W, Foster

KWF:Jt
cc: D. James Manning, Esqg.
Herman J. McDevitt, Esg.
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McDEevirT, McDevITT & MEYERS
ATTORNEYS AT LAW
TTH & LANDER
POST QFFICE BOX 4747
POCATELLO, IDAHD 89201

B. A, MCDEVITT AREA CODE 208
HERMAN J. MCDEVITT TELEPHONE 233-412!

M. JAY MEYERS August 7, 1975

Ronald D, Carlson
District Engineer
Department of Water Resources
Eastern District Office
. 1515 Lincoln Road
Idaho Falls, Idaho, 83401

In re: Permit No, 17-2063
Harvey J, Harris

Dear Mr. Carlson:

In the above~entitled matter, I am filing
herewith the enclosed REQUEST FOR DECISION,

Sincerely,

. HIM: chi
Enclosure
ec: Mr, Bobby Fleenor
cc:. Kent W, Foster, Esq.
cc: D. James Manning, Esq.
cc:  Sherl L. Chapman

oo LeVell Neal
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McDEVITT & McDEVITT

ATTORMNEYS-AT-LAW
7TH & LANDER
FOST CFFICE BOX 4747
POCATELLO, IDAHG §3201

Herman J. McDevitt
McDEVITT, McDEVITT & MEYERS
Attorneys at Law

Seventh and Lander

P. 0. Box 4747

Pocatello, Idaho, B3201

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
In the Matter of Protest Against

DECISICN

)
)
Licensing of Permit No. G-33477/17-2063 ) REQUEST FOR
)
in the name of HARVEY J. HARRIS )

}

e e A S —— . Mt o (o ek b o T N T Al T i B o s . e i e e e B

COMES NOW LeVell Neal, by and through his counsel of
record, Herman J. McDevitt, and moves and reguests the Depart-
ment for an immediate Decision of the matter of the licensing
of Permit No. G-33477/17-2063 in the name of Harvey J. Harris
on which hearing was had in the City of Malad, Idaho, on the
9th day of July, 1975, on the ground and for the reason that

at said time and place Harvey J. Harris promised to secure a

? written report in testimonial form by a designated witness

from Utah State University; that counsel for LeVell Neal
objected stating it would cause an unreasonable delay; that
counsel for Harvey J. Harris indicated that 1t might take one
week to 10 days but that they would inform all parties immedi-
ately without delay of the expected date of the completion of

the report, and the same would be accomplished and completed

! without any undue delay. That on behalf of LeVell Neal objection '

. was made thereto and request that the pump in question be shut

down and rendered inoperative pending such delay as is applicable

to the Applicant.

An entire month having passed and no testimonial report

having been submitted, no notice of any time of completion of

. REQUEST FOR DECISION - Page 1 -
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MGCDEVITT & MGDEVITT |

ATTORNEYS-AT-LAW
7TH & LANDER
POST OFFICE BOX 4747
POCATELLOD, IDAHOQ 83201

such a report having been given, and no notice of the contents

thereof having been submitted, or any showing that the contents

thereof would be competent or material herein,

COMES NOW the Protestant and requests immediate Decision

pursuant to the evidence adduced in the said hearing.

DATED this

REQUEST FOR DECISION

d{ o~
day of August, 1975.

McDEVITT, McDEVITT & MEYERS

I
By*—g / J j}abtk;‘)

rp#h J. McDeV1tt
Attorneys for Protestant
Regiding at Pocatello, Idaho, 83201

- Page 2 -



July 15, 1975

RE: TPernit No. 17-2063

Mr. D, James Manning
Attorney at Law

P.0O. Box 1391
locatello, Idaho 83201

dear lir, Manning:

Enclosed please find the copies which you requested at the hearing
concerning the above referenced permit of Sherl Chapman's investi-
gation and a copy of Department Bulletin #25.

The Department is now in the process of reviewing the exhibits and
testimonies presented at the hearing, but will make no decision in the
matter until the attorneys involved have had an opportunity to prepare
and submit briefs to the Department pursuant to the agreement w:ade at
the hearing.

Very truly vyours,

RONALD D, CARLSON
Distriect Engineer

RDC:mb

Enclosures



July 15, 1975

RE: Permit Ho. 17-20¢3

Mr. Herman J. llcDevitt
Attorney at Law

o P.0. Box 4747
o Pocatello, Idahke 83201
Dear r. cDevitt:

Inclosed please find the coples which you requested at the hearing
concerning thie ahove referenced permit of Sherl Chapman's investi-

gation and a copy of Department Bulletin #25.

The Department 1s now in the process of reviewing the exhihits and
testimonies presented at the hearing, but will make no decision in the
matter until the attorneys involved have liad an opportunity to prepare
and submit briefs to the Department pursuant to the agreement made at

the hearing.

Very truly yours,

ROWALD D. CARLSOR
District Engineer

EDC :mb

-
.
£
x Enclosures

{

&

i
P
t



McDEVITT & MCDEVITT

ATTORNEYS-AT-LAW
TTH & LANDER
POST OFFICE BOX 4747
POCATELLO, IDAHQ 83201

BEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE

STATE OF IDAHO

In the Matter of Protest Against
Licensing of Permit No. G-33477/17-2063 MEMORANDUM BRIEF

in the name of EARVEY J. HARRIS

et et et Bt et s et

LeVell Neal is a rancher at Stone, Idaho, having lived
on the same place for more than 40 vyears.

He has about 105 acres of natural meadow on which he |
raises meadow hay and waters approximately 300 head of beef cows
and calves. The meadow hay is irrigated by means of sub-
irrigation and diversion of water from springs.

Upon Mr. Neal's ranch rise several large springs.
These springs have no natural outlet to Deep Creck. The outlet
now in existence for excess spring water follows the eastern edgeé
of the meadow and was dug by hand with shovels by the pioneers
more than 61 years ago. Likewise, the hand-dug ditches for %
spreading the water over the meadow have been in existence for |
more than 61 years.

In February of 1967, Harvey J. Harris made application

for a permit from the State of Idaho to appropriate the sub- !

terranean waters in the NW 1/4 SW 1/4, Section 14, Township 6 ;
South, Range 32 East, Bolise Meridian, Oneida County. On April 3,?
1967, LeVell Neal wrote Mr. R. Keith Higginson of the Department :
0f Water Administration about the problem caused by wells drilledé
around his land which depleted his sub-irrigation waters and

springs, He particularly protested the well being drilled about

a hundred rods from his main spring, On March 2, 1971, Harvey J.:

MEMORANDUM BRIEF -1 -



McDEVITT & McDEVITT |

ATTORNEYS-AT-LAW
TTH & LANDER
PQST OFFICE BOX 4747

- Harris applied for a chance of point of diversion to the present

location of the well., On April 10, 1971, LeVell Neal filed a

protest against the Harvey Harris well, and further protested in

i May, 1971, both to Mr. Bobby Fleenor, Assistant State Water

 Director, and to Harvey Harris.

The operation of the Harvey Harris well dries up the

existing springs on the Neal property and depletes sub-irrigation |

waters.,
Idaho, as a prior-appropriation-doctrine State in the

area of water rights, recognizes that the first entitled to use

| of water is the first in right.

PCCATELLD, {DAHO 83201

This matter today is whether to license Permit No.

G-33477/17-2063 in the name of Harvey J. Harris and, if so, in

i what amount.

If there are rights prior to said permit that will be
injured by the licensing, it is the duty and authority of the

Department of Water Resources to refuse said licensing.

Furthermore, it is the duty of a permittee when seeking

a change of point of diversion to show that appropriators will
not be injured by the change of diversion.

A review of the law of the State of Idaho shows that
spring water is subject to appropriation and the establishment
of a water right. TIdaho Code 43-212.

Jones v. McIntire, 60 Idaho 238, 91 P, 24 323 {(1939)

holds that spring water that flows under natural conditions off
the land of one onto another's is subject to appropriation by
the latter. The Court indirectly recognizes natural seepage
irrigation (and protects it} because it made findings that the

springs, upon rising on the land of McIntire, spread out over

MEMORANDUM BRIEF - 2 -



MCDEVITT & McDEVITT |

ATTARNEYS-AT.LAW
FTH & LANDER
POST OFFICE BOX 4747
PQCATELLS, IDAHO 83201

the bottom of the basin, naturally sub-irrigating 8 to 10 acres
of McIntire's land on its way to the land of Jones. Jones was
given a right to the use of only whatever water, if any, flowed
under natural conditions from McIntire's land onto his land.

The Court protected a person using spring water wholly

on his land, and the property right in that spring water, while

f it naturally seeped off the land, sub-irrigating along the way.

The Jones v. McIntire holding, supra, was upheld in

Maher v. Gentry, 67 Idaho 559, 186 P. 2d 870 (1947). Again the

Court recognized natural seepage irrigation.

Nordick v. Sorenson, 81 Idaho 117, 338 P. 2d 766 (1959)

holds that Idaho Code 42-212 prohibits the Department of Reclama-

tion from granting a permit to divert or appropriate the waters
of any spring situate entirely upon the lands of the owner,
excepting to the owner, or with his consent.

"It is only when the waters of natural springs
flow off privately owned lands into a natural
channel that such waters, when flowing in a
natural channel, become public water subject
to appropriation, diversion, and application
to a beneficial use."

In this Nordick v. Sorenson case the Court allowed the use of

an injunction to protect a water right.

Finally, Baker v. Qre-Ida Foods, Inc., 95 Idaho 575,

513 P. 2d 627 (1973), specifically finds that a senior appropria-

tor is entitled to enjoin those junior appropriators who attempt
to lower the water table below a reasonable level,

Under this decision, a right to a water table is
allowed to the extent that it is a reasonable level. The Court,
in so holding, construed Idaho's Groundwater Act found in
Chapter 42, Secticns 226 et sequa, of Idaho Code. Under this

decision and I. C. 42-226, a water level is reasonable until a

dirrerent level is established by the State Reclamation Engineer.

No different water level has been established by the

MEMORANDUM BRIEF -3 -



McDEVITT & McDEVITT

ATTORNEYS-AT-LAW
7TH & LANDER
POSTY OFFICE BOX 4747
POCATELLO, IDAHO B3zol

State Reclamation Engineer on the LeVell Neal land,

Baker v, Ore-Ida Foods, supra, attempts to clarify the

law with regard to the right to a natural water table. In this

' case are discussed both Nampa and Idaho Irrigation District v.

- Petrie, 37 Idaho 45, 223 P. 24 531 (1923} and Noh v. Stoner,

53 Idaho 651, 657, 26 P. 2d 1112 (1933).

In Petrie, the Court held that one who had been using
underground seepage waters and not natural subterranean waters
had no right to insist as against a drainage district that a
water table be maintained at the existing level. The Court

carefully limited its holding to seepage waste waters.

However, in Noh v. Stoner, supra, the Idaho Court

recognized the right of a prior appropriator to a water table
level, i.e., pumping level.

Baker v. Ore-Ida Foods, supra, thus states that one

has a right to a water table when irrigating with natural water.

SUMMARY

Under the laws of the State of Idaho, LeVell Neal is

protected in his use of the spring water. The laws insure his
right to a water table and the right to divert from springs

under the doctrine summarized in Baker v, Ore-Ida Foods, supra.

Such a right as LeVell Neal's is further protected under the

laws of the State of Idaho as summarized in Nordick v. Sorenson,

supra, holding that a permit or license shall not be given by
the Department of Reclamation to divert or appropriate privately
owned springs.

RESPECTFULLY SUBMITTED this 9th day of July, 1975.

McDEVITT, McDEVITT & MEYEERS
Attorneys for LeVell Neal

Pt

MEMORANDUM BRIEF - 4 -



Harvey J. Harris - 17-2063
Courtroom, Oneida County Courthouse, Malad, Idaho
July 9, 1975 - 9:00 a.m.
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& Eastern District Office
1515 Lincoln Road ¢ Idaho Falls, Idaho
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

In the Matter of Protest Against Licensing

of Permit No. G=33477/17-2063 in the
NOTICE OF HEARING
name of HARVEY J. HARRIS

T S M S S

Notice is hereby given that the Department of Water Resources
has rescheduled the continuation of the hearing concerning the above referenced
permit for Wednesday, July 9, 1975, at 9:00 a.m., in the Courtroom of the
Oneida County Courthouse, Malad, Idaho. This hearing will be held in accordance
with the Rules and Regulations of the Idaho Code and adopted Rules of Practice
and Procedure of the Department of Water Resources. Opportunity shall be afforded
all parties to respond and present evidence and argument on all issues involved.

Any party may request in writing five (5) days before any hearing
that the oral proceedings thereof be taken in the form of stenographic notes.

Any party may have such stenographic notes of the oral proceedings, or part
thereof, transcribed at his own expense. A taped record of the proceedings will
be maintained for the appeal period,.

Failure to appear at the time and place set for hearing by the appli-
cant or protestant may allow the Department without prejudice to dismiss the protest
or the application. Any and all cost incurred by reason of such non-appearance
may be assessed against such non—appearing parties.

Dated this 1-'7{Jl day of June, 1975.

5 PO

ROWALD D.. CARLSON

District Engineer
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June 16, 1975

Oneida County Coufthouse
Clerk of the Distriet Court
Malad, Idaho 83252

Dear Sir:

This i to confirm the use of the Courtroom for conferemnce and/or hearing
to be held by this office on Wednesday, July 9, 1975. at 9:00 a.m.

If the courtroom is not available in the afterncon, we have made arranng
ments to use the Commissioner's Room.

Thank you for your cooperation in this matter.

Very truly yours,

" RONALD D. CARLSON

District Engineer

" RDC:MB



