11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

and range number.
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Scale: 2 inches equal 1 mile

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Ildaho as herein set forth.

(Applican;)
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Affidavit of Publication

STATE OF IDAHO
County of Benewah, ss.

JoJane Hammes, being first duly sworn on oath, deposes and says that she is
co-publisher and business manager of the St. Maries Gazette Record, a weekly newspaper
printed and published at St. Maries, Benewah County, State of Idaho; the St, Maries
Gazette Record is a newspaper having general circulation in Benewah county, State of
Idaho, and has been continuously and uninterruptedly published in Benewah County,
State of Idaho, during a period of more than seventy-eight consecutive weeks prior to the
first publication of the notice of advertisement hereon.

That the notice, of which the one hereto attached is a true copy, was publi d in said
newspaper for a penod of XW0.. issues, the first publication being on the 2 % ..... day of
.................. June., 197.2 and the last on the .Gthday of .....coevrere.

That said newspaper was regularly distributed to its subscribers durmg the tlme of the
same period; that s t;c/e'W?)s published in the regular and entire issue of said paper.

T '.G-‘?... R e IR o s v s = v

Subscribed an%ém to/”gje me this .. wdayof ..ol July, 19.72

...............................

0‘7\—/
Notar ry Public in and for Benewah County, Idaho
Residing at St. Maries, Idaho

0
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Affidavit of Publication

STATE OF IDAHO
County of Benewah, ss.

JoJane Hammes, being first duly sworn on oath, deposes and says that she is
co-publisher and business manager of the St. Maries Gazette Record, a weekly newspaper
printed and published at St. Maries, Benewah County, State of Idaho; the St. Maries
Gazette Record is a newspaper having general circulation in Benewah county, State of
Idaho, and has been continuously and uninterruptedly published in Benewah County,
State of Idaho, during a period of more than seventy-eight consecutive weeks prior to the
first publication of the notice of advertisement hereon.

That the notice, of which the one hereto attached is a true copy, was published in said
newspaper for a period of .LwQ.. issues, the first publication being on the 29th day of
.................. June., 1972 and the last on the .&thday of ................Jul¥.., 19.72

That said newspaper was regularly distributed to its subscribers during the time of the

same period; that said-nofice @ublished in &he r “and entire issue of said paper.
W . \:\QJ-Q}/-&- oy A ‘.CZT/.Z/.}:L?. p e P

Pt
Subscribed and swo/m tobfée miethis..Jhh.sodayol e e s v July, 19.72
i d /
..., AL LR 2 A 4”?’*/ .......................
Notary/Public in and for Benewah County, Idaho

Residing at St. Maries, Idaho
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State of Idaho

Department of Water Administration

WATER RIGHT LICENSE

License of Water Right No. 95-7188 Priority _ May 23, 1972 Amount 0.13 cfs
THIS 1S TO CERTIFY, that the CITY OF PLUMMER

of Plummer, Idaho , has complied with the terms and conditions of Permit

No. 95-7188 issued pursuant to Application for Permit dated May 23, 1972 )

and has submitted proof to the Department of Water Administration on December 31, 1973 s

that he has applied water to a beneficial use; an exan‘tination by the Department indicates that the works have a

capacity for the diversion of 0.13 cfs of water from a4 _ground water source ,

tributary to , and that the permit holder has applied to a beneficial use &

established a right to use water as follows:

Beneficial Use Penod of Use

Rate of Diversion Annmual Volume

Municipal from Jan. : : :‘;".: 0.13 . cfsand n/a

from Cefs and
from at cfeand -
i (bﬁth dates mcluswe) LY '
Subject, however, t,o the condrtlon that no more than 0,13 cfs of water be aivefte& at any one time, and

that - the amount of water ‘so dwerted_and to whmh such r1ght is entltled and confirmed is for the purpose

aforementioned _3and is lumted ; th-,e' mount wh;ch can: actuaily be beneﬁcmlly used and shall not exceed

n/a acre ¢ feet pex ea

id watersto be d1verted w1th1n the NWZISEE of Sec, 18,

in the Cgugty of Benewah

:bf’-;placeﬂdfuse;“ City of Plummeér, Kaho

Nk U swm o - isEw

Twp. | Range 50!: Totals

o| NEM] Nl swial SEW] NEW] Nwikl Swikl SE] NEK| Nwik{ swikl SEX

46N | 4W | 18 x x| x|x|x]| x|x x x| x| x|x

Total number of acres imigated

A measuring device of a type approved by this Department shall be permanently
maintained as part of the diverting works.

NOTE: Modifications to or variance from this lioénse must be made within the limits of Section 42-222, Idaho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.
The right to the use of the water hereby confirmed is restricted and appurtenant to the lands or place of use
herein described, as provided by the laws of Idaho.
Witness the seal and signature of the Director, affixed at Boise, Idaho, this = ¢ day of
- _September ,19 74

Director
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE
STATE OF IDAHO
In the Matter of Application for Permit No. )

) MEMORANDUM DECISION
956-7188, CITY OF PLUMMER )
)

On May 23, 1972, the City of Plummer filed Application for Permit No. 95-7188
to appropriate 1.0 second foot of ground water from a well to be drilled in the NWSEZL
of Bec. 18, Twp. 46 N, Rge. 4W,B.M., Benewah County, to be used for the municipal
purposes of the City. Notice of this proposed appropriation was published in the St. Maries
Gazette Record, St. Maries, Idaho, on June 29 and July 6, 1972.

On July 21, 1972, the Department received a letter from Mr. Robert D. Dellwo,
Attorney for the Coeur d'Alene Tribe of Indians, protesting the granting of the permit.
A hearing concerning this matter was held at Coeur d'Alene, Kaho, on Ociober 6, 1972,
The protestants were represented by Mr. Dellwo and the applicant by its attorney, Richard
McFadden of St. Maries, Kaho.

Following the hearing, Mr. Dellwo submitted a memorandum on behalf of the pro-
testing Coeur d'Alene Tribe.

Based upon the information in the file, the statements made at the hearing, the
memorandum of the protestants, and the Department's understanding of the law, the
Director makes the following Findings of Fact, Conclusions of Law and Order:

Findings of Fact

(1) The City of Plummer is a municipal corporation of the State of Idaho with a
population of 430 persons. The proposed well would be drilled on property which the city
obtained by patent on October 8, 1921. It is admitted that the City needs the one second
foot of water for its municipal water system.

(2) The water available in the source is sufficient for the purposes for which it
is sought to be appropriated.

(3) The City of Plummer has the financial resources with which to complete the
proposed project.

(4} The application for permit was filed in good faith and not for delay or specu-

lation purposes.




(5) Diversion of water as propesed would not reduce the quantity of water avail-
able to nor interfere with existing water rights.

(6) The waters which are the subject of this application are public waters of the
State of Klaho which may be appropriated under provisions of State law.

Conclusions of Law

(1} The Kaho Department of Water Administration has jurisdiction over the
waters in question. This is challenged by the Indians on the basis of a claim to a superior
right which was created when the lands were reserved for them in 1873. They claim that
this "reservation", or Winters Doctrine, right includes ™. . . 21l the waters of the reser-
vation, including ground waters necessary to fulfill their beneficial needs . . ." We do
not disagree with that statement, but we emphatically deny that the Indians may claim or
that they or the Secretary of the Interior or any other entity except the State of Iaho has
jurisdiction of the appropriation and use of the water which is the subject of this appli~
cation. At best, the Indians have a claim to sufficient use of the water resources within
the reservation to serve the needs of those lands remaining in Indian ownership, in in-
dividual allotments or tribal trust status. Such claim of a right is also limited to the
purpose for which the lands were originally reserved.

The Coeur d'Alene Tribe has failed to show that the particular 1.0 second foot of
water for which the City of Plummer is making application is needed by them or that its
use by the City would interfere with a claimed Indian use. The reservation, at one time,
covered some 350,000 acres, but tribal or individual Indian ownership has now been re-
duced to about 65,000 acres. Even if the Tribe still controlled the entire 350, 000 acres,
they would have no right to all of the water within the reservation boundary but only to all
of the water necessary to fulfill their needs. This could amount fo only a fraction of the
water resource which is available. Since the Tribe has alienated 4/5 of the original land
area, theif claim to water has been reduced to the currently held lands. We find that the
conveyance of Idian land to other ownership carries with it whatever rights the Indians
held, including reservation water rights, but that such conveyed lands become subject to
state and local laws. This includes state water laws. The Tribe retains no right to water
to serve the lands which have been conveyed, including the land on which the well is to be
drilled and the entire City of Plummer.

(2) The City of Plummer is entitled to 2 permit from the State of Idaho for the

a5 V188




appropriation of 1.0 second foot of water from a well for its municipal water supply

purposes.

(3) The protest of the Coeur d'Alene Tribe of Indians is unfounded and must be
rejected.
Order

It is, therefore, Ordered and Application for Permit No. 95-7188 is hereby
APPROVED subject to the following conditions:

(1) That the permit be and is subject to all prior existing water rights.

(2) That proof of construction of works and application of water to bene-
ficial use shall be submitted to the Department on or before January 1,

1974,

(3) That a measuring device of a type approved by the Department shall be
permanently installed and maintained as part of the diverting works.

Dated this =~ day of January, 1973.

Ll

R. KEITH HIGG
Director




Identification No.

Application No. 9\5 7’ 8' 5/

O\IQ’Q STATE OF IDAHO

E&??‘ DEPARTMENT OF WATER ADMINISTRATION

APPLICATION FOR PERMIT

To Appropriate the Public Waters of the State of ldaho
(TYPE OR PRINT IN INK)

SRS ‘QUEE FOR_» /2 SEC, FL,
- o d - P . E‘ 'F‘ [ 42 © -

. Name of applicant Cf' 7\7( D/ i ;/‘) /H sy X _ \ e

post office address 87’){ 2 rp/ét roiod SR J B ? Jo Y , /

. Source of water supply% v onwd \.‘Q-G;\V ey o which is a tributary of

. a. Location of poinf of diversion is_@y% of ?/E V4 of Secnon_Lﬁ___TownshlpL_

Range H L’ M. t ERLCATERAIR \,\ County; additional points of diversion if any:

ﬁ/ﬂr 3 of Jhhle  fasesvi it J3lscK )3

b. If water is not consumed, it will be discharged into /(//71 atapoinfin___ %

of Vs of Section Township Range B.M.

. Water will be used for the following purpgses:

Norisered v
Amount_@form;:urpom from 7 o~ / 7 to M(bofh dates inclusive)}

(cfs or acre-feet per annum)

Amount for. purpose from to (both dates inclusive)
(cfs or acre-feet per annum)
Amount for purpose from to {both dates inclusive)

(cfs or acre-feet per annum)

. Total quantity to be appropriated:

a. ! ¢ Fs cubic feet per second and/or
b. acre feet per annum.
. Proposed diverting works:
a. Description of ditches, flumes, pumps, headgates, etc. /V/?L
b. Height of storage dam_&Lfeet, active reservoir capacity A? acre feet; total reservoir
capacity ___ /M A4 acre feet, materials used in storage dam:
Period of year during which storage will occur fo inclusive.

Day) {Mo. Day]

¢. Proposed well diameter is £ inches; proposed dep’rh of well |5_£,QLfeet

. a. Time required for the completion of the works and application of the water to the proposed beneficial use
is By Joars. / yeas -

b. Estimated construction cost is $ ‘.n

. Description of proposed uses:

a. If water is not for irrigation: ‘.;.,Lk 55': “:\_d;_ }‘g ,7/C {\_ l-‘-} Gl ' \5)

(1) Give the place of use of waTer Vs of Y4 of Secnon_LL TcwnshlpM
Range_ ¢ w B.M. , )

{2) Amount of power to be generated;_{_ hp under. ‘7 feet of head.

(3) List number of each kind of livestock to be watered AA

(4) Name of municipality to be served p/;,,-,z-;f'i;‘fl{ L4 o , or number of families to be
supplied with domestic water 2009 . )

(5) If water is to be used for other purposes describe: /b/4 -, 7t)/ lrf./}fﬁt{ pd

a5 71on
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of ldaho as herein set forth.

and range number.

11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

Scale: 2 inches equal 1 mile
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Affidavit of Publication

STATE OF IDAIIO
County of Bencwah, ss.

JoJane Hammes, being first duly swom on oath, deposes and says that she is
co-publisher and business manager of the St. Maries Gazette Record, a weekly newspaper
printed and published at St. Maries, Benewah County, State of [dzho: the St. Maries
Gazette Record is 4 newspaper having general circulation in Benewah county, State of
Idaho, and has been continuously and uninterruptedly published in Benewah County,
State of Idaho, during a period of morc than seventy-eight consecutive weeks prior to the
first publication of the notice of advertisement hereon,

That the notice, of which the one hereto attached is a true copy, was published in said
newspaper for a period of LW0._. issues, the first publication being on the <755 day of
................... June., 1972 and the last on the .&thday of ................duly... 1972,

That said newspaper was regularly distributed to its subscribers during the time of the
same period; that said rptice ‘was published in the regular and entire issue of said paper.
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Subscribed and.s{v()rn to ,b"'éi:l;}re me this ..Fth....dayof ......... ..... July, 19.72
N A ©

blic in and for Benewah County, Idaho
Residing at St. Maries, Idaho

Ol

o

NOTICE OF APPLICATION
FOR WATER PERMIT
.Notice is hereby given that
City of Plummer, Box B,

Plummer, Idaho has on May 23,
1972 submitied Application' No.

93-7188 for a permit to ap-
propriate 1.0 cubic feet "per
second of water from a-ground
water source by means of well
and pump within the
NW4SEb, Sec, 18, T. 4N, R.
4W. B.M." (Block 3 of Public
Reserve in Block 138), Benewah
County to be used fnglm Jan. 1to
Dec. 31 for icipal purposes
for 200 families’ it the Sec
18, T 46N N., R. ¢ W,.B.M.
© If issued, this permit will be
subject to all prior water rights.
Protests against the granting of
the permit mug be filed with
the Idaho Depagfynent of Water
Administration:! Statehouse,
Poise, Idaho, 3370F, on or before
July 8, 1972, .
R. KEITH HIGGINSON

' Director

Published in the St. Maries
Gazette Record, St. Maries,
Idaho on Jene 22 and June 29,
972 .
No. 2383 - June 29 - July 6

g B AR



Affidavit of Publication

STATE OF IDAHO
County of Bencwah, ss.

Jolane Hammes, being first duly sworn on oath, deposes and says that she is
co-publisher and business manager of the St. Maries Gazette Record, a weekly newspaper
printed and published at St. Maries, Benewah County, State of Idaho; the St. Maries
Gazette Record is a newspaper having general circulation in Benewah county, State of
Idaho, and has been continuously and uninterruptedly published in Benewah County,
State of Idaho, during a period of more than seventy-eight consccutive weeks prior to the
first publication of the notice of advertisement hereon,

That the notice, of which the onc hereto attached is a true capy, was published in said
newspaper for a period of Lwa.. issucs, the first publication being on the 29%th day of
................... June., 1972 and the iast on the Jthday of e UL 1972

That said newspaper was regularly distributed to its subscribers during the time of the
same period; that said"ho!ﬂice wis published in the regular and entire issuc of said paper.

S e e =
R LW }/;{ A T S SO
Subscribed and sworn to bgfc-fe me this . Z8h . ..dayof ... . .. ... July, 1992

(f/u:‘f_ > /-f. 7 e '

Residing at St. Maries, [daho

NOTICFE. OF APPLICATION
FOR WATER PERMIT

Notice. is hereby given that
City of Plummer, Box B,
Plummer, 1daho has on May 23,
1972 submitted Application No.
95-7188 for. a permit to- ap-
propriate 1.0 cubic feet per
second of water from a ground
water source by means of well
and pump within the
NWYSEY;, Sec. 18, T. 46N, R.
4W. BM. (Block 3 of Public
Reserve in Block 138), Benewah
County to be used from Jan. 1 to
Dec, 31 for municipal purposes
for 200 families within-the Sec,
18, T46N N, R. 4 W,B.M,

If issued, this permit will be
subject to all prior water rights,
Protests against the granting of
the permit must be filed with
the Idaho Department of Water
Administration, Statehouse,
Boise, Idaho, 83707, on or before
July 8, 1972, o

" R. KEITH_HIGG_INSON
- Pirector

Published in the St. Maries
Gazette Record, St. Maries,
Idaho on June 22 and June 29,
1972, . .

No. 2383 - Jime 29 - July 6




DEPARTMENT OF WATER ADMINTSTRATION

STAFF ANALYSIS
NORTHERN DISTRICT

Application No, 95-7188 Name City of Plummer

Source Ground water

Point of Diversion NW4%SEY%, Sec. 18, T. 46N, R. 4W, B.M. (Block 3 of Public

Reserve in Block 138), Benewah County

Quantity 1.0 cfs Use Municipal Period Jan., 1 to Dec.31

Quantity Use Period

Quantity Use Period

Well Size Diameter 6 inches Propeosed Depth 400 Feet
Use Municipal purposes for the City of Plummer

Date Forwarded 6-16-72 Date Returmned Received by

COMMENTS : Tadic. cofr. vewea W ¢o 5 i25 ,md' WMQ i
Lescodivr. ﬁmdeM <ands lori 45 bﬁ*éadsﬂaﬁﬂ, Zéwﬂdfﬂ_
L@% ,éﬁ—w‘ 7ﬁo Otz ovvondoddi oae /i Aééwci’&aﬂ&na
Maﬁ:ﬂd/wtﬁu W&W

2 gl Gusd dediiial

RECOMMENDED :

Applied: Qty. Use Period AF/A AF
Qty. Use Period AF/A AF
Qty. Use Period AF/A AF

Maximum: Qty. Use Period AF/A AF
Qty. Use Period AF/A AF
Qty. Use ) Period AF/A AF

ACTION: Approved v/// Denied

Conditions of approval or reason for denial:

/]
INVESTIGATION By J&AL7M, @5&&_ Title 21, — T
vate ~fulu 7, /972
G U
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1 —-édcéj . City of Plummen .

RECEIVED

P.O. BOX B

PLUMMER, ID 83851

JUN 2 1 1993

PH. 208-686-1641

To whom it may concern,

Departmesi of sior Resources
28 7158 o
Toll
f58x

FPlease correct your mailing list to show our correct

address:

City of Plummer
F.0. Box B
Plummer, Idaho

VLR EMEE OF WATER RESUUKRCES
STATEHOUSE
BOISE. IDAHO 83720

CITY OF PLUMMER
CITY HALL

PLUMMER, 10 83851

B3851
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LAW OFFICES

 DELLWO, RUDOLF 8 GRANT

o . ROBERT D. DELLWO . 1QiBG OLD NATIONAL BANK BUILDING
. L KERMIT M. RUDCOLF
WILLIAM . GEANT SPOKANE, WASHINGTON 2920t
RICHARD J. SCHROEDER (509) 6z4-423

JOSEPH A, ESPOSITO

November 2, 1972

.
L

R. Keith Higginson S

Director

Department of Water Administration B aArrt 1 Yopins oo

State of Idaho N DR Alminsr gy

Statenouse Annex 2
Roisé, Idaho 83707

Dear Mr. Higginson: Re: Citv of Plumpe E?OUﬁﬁzﬁifﬁj
: foplication {lo. 95-7188

...—{

-

Fnclosed for filing is Mamorandum of Coeur d'Alene Tribe of Idaho
in nrotest against annroval of the Annlication for Permit Wo. 95-7188
by the City of Plummer.

I will leave it to vou to furnish a conv of the enclosed memorandum
to the Attorney General's 0ffice if vou wish.

Togqether with copy of this letter I am mailing copy of the
memorandum to counsel for the City of Plummer this date.

Yours respectfully,

DELLYWO, RUDOLF & GRANT
I T Y 3 A
200
#f.,__.c,.,.t,'-.» + ";i\_t g ‘,»L{'J

By: Robert 0. Dellwo

Attorneys for Coeur d'Alene Tribe

"RDD:fb

¢cc: Richard L.McFadden, St. Maries, Idaho
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BEFORE THE DEPARTHMENT OF WATER ADMINISTRATION | g

.y
OF THE :
STATE OF IDAHO Dz
| a2} us'f.baf; 'l Tor 2T I R
In the Matter of Protest Against “‘*““Jéﬁmmﬂmmn.

)
Approval of Appiication for ) MEMORANDUM OF THE
Parmit No. 95-7188 in the name of) COEUR D'ALENE TRIBE OF IDAHO
the CITY OF PLUMMER } ‘
)

Captioned case constitutes a classic circumstance of an attemnt
of a non-Indian, non-tribal municinal community within an Indian
reservation to acaquire a water rioht through state law. It is the
contention of the Coeur d‘Alene Indian Tribe that all the waters on the
Coeur d'Alene Reservation are subject to the "Winters Doctrine Rights
of the Tribe® and that their allocation and use bv Indians and non-
Indians are within the exclusive jurisdiction of the Secretary of the
Interior.

1+ i< apparently the leqgal nosition of the State of Idaho,
Department of Water Administration, that the waters involved constitute
unappropriated water of the State of Idaho, surnlus to the needs of
the Indians and their tribe, and hence subject to appropriation under
the applicable Idaho statutes,

It is the Tribe's nosition, even assuming that the involved
waters are surplus to tribal and Indian needs, that it is within the
exclusive jurisdiction of the Secretarv of the Interior to administer
them, in cooperation with the Tribe. o water right issued by the
State of Idaho can have any leaal effect as to such waters. At the
very least if as an ultimate princinla the State of Idaho would have
jursidiction to administer such surnlus water, the fact of their
surnlusage would have to be established by the Secretary of the
Interior. The State of Idaho can not just move onto an Indian
reservation and assume such surnlusage and nroceed with issuing wate
licenses and permits on the waters involved. -

THE WINTERS DOCTRINE OF TNDIAN WATER RIGHTS

The Indian Tribe and Indians on the reservation have the indis-
putable Winters Doctrine Water Rights to which all the waters within,
under or bounding the reservation are subject. It is not the intent
of the writer, attorney for the Tribe, to set out a detailed brief
of these rights. He assumes that the recinients of this memorandum
are acauainted with the Winters Doctrine and the family of cases
which affirm them. The writer has already circulated his law review
article entitled "Indian Water Rights--the Winters Doctrine Updated.”
In the interast of brevitv he suavests that that article be considered
a part of this memorandum in so far as it defines the Winters Doctrine
and cites and discusses the lancdmark cases interpretina it.

BACKGROUND AHD HISTORY

i The Coeur d'Alene Indian Tribe aboriginally occunied annroximately

5,000,000 acres of land for centuries and from time immemorial. This

aboriginal title and use was rccognized in its Claims Case agﬂjnsgqgg%!
N U




United States Government which was settled in 1958 and in which the
~Ynited States agreed that the Tribe had held aboriginal title te about
3.500,000 acres of land extendina rouahlv from about the center of

the nresnnt Snokane Valley, east to the onresent state line of Hontana,
circlinc to the south, returning in about the Moscow-Pullman area and
north to the point of beninnino. This ahoriqginal homelanc enclosed
most of the watershed of the various streams, rivers and around water

course which are situated on the present reservation or which flow into
Coeur d'Alene Lake.

The Coeur d'Alene Reservation was initially proc]aimed bv Executive
Order dated iovember &, 1873. A cony of that order is attached. A
study of this nroc1am3t1on will reveal that the boundaries of the then-
nroclaimed reservation werc the same as they now are excest for the
later cession of 109,000 acres from the north and.

The lands involved werec a nart of the aboriqinal holdings of
the Tribe and were in fact their nrincinal areas of residence--in effect
theiy¥ primary homeland. This fact is impnortant in evaluating their
water rights because it is rights to water and land held by them
immemorially, the title to which was never extinnquished.

Governor Stevens came ancd went in the 1850's and the Indians of .
this area waited for a long time for a nresidential delegation to come
again and parlev or neqotiate the terms for an eventual treaty. In the
meantime white encroachers and settlers were nroliferating throuah the
entire aboriginal area and the Indians felt they were being nressed
into their eventual reservations but without protection even there.

The above cited Executive Order did little to slow down this process
of encroachment.

Finally, Jared Wriaht and company came to the Coeur d'Alene
Indian Mission at DeSmet in 1396 and there was neqotiated the Articles
of Aareement of 1837 a copy of which is attached. 1In it the Tribe,
for a stated small consideration, ceded all its holdings outside
the reservation in return for the commitment of the United States that
the lands of the reservation "shall be held forever as Indian land and
as homes for the Coeur d'Alene Indians . . .°

The Articles of Aareement were not immediately approved by
Congress but, as was the case with other treaties and agreements with
other tribes, the U. S. Commission was back two vears later telling
the Coeur d'Alene Indians that they could net their reservation if
they would cede another 100,000 acres at the north end. This was done
in the sunppiemental aqreement of 1889. The outer boundaries of the
reservation have remained the same to the present time,

WINTERS DOCTRINE RIGHTS OF THE COEUR D'ALENE TRIBE

Any casual perusal of the Winters Doctrine cases (Winters v.

U. S. 207 U.S5. 564; Conrad Investment Co. v. u.s., 181 F. RZQ'TWQOS),

U. S, v. Walker R1ver Trriqation Oistrict, 104 F.2d 334 (1939), U. .S,

Ahtanum Irrigation District, 236 F.2d 321 {9th Cir. 1964);: 338 F. 2d

307 (9th Cir, 1965); Cert. T denied 831 U.S. 924 (1965); State of Ar1gon§

-.-2‘ (l ’_:"' F\‘Q

Ve,




_y. State of Cajifornia, 373 U.S. 546 (1963): U. S. v. Powers, 305 U.s.
577 (T1939), and many other lesser cases, will convince any lawyer or
administrator versed in water law that the United States and the Coeur
d'Alene Indian Tribte (in the sequence above) reserved for the Coeur -
d'Alene Indians paramount and superior water rights to all the waters .
" of the reservation, including around waters, necessary to fulfill their .
beneficial needs not only for their present uses (and needs), as set

out in the Conrad case cited above, but for future requirements.

_—

That the foregoina is true is too obvious for cavil. 1 am sure
the Winters Rights of the Tribe will be freely acknowledged by the
State of Idaho and the City of Plumuar,

JURISDICTION OF TRIBE AND SECRETARY OF THE INTERIOR

Aboriginally and when the reservation was first formed, the
Indian members of the Tribe lived communaltly sharing whatever tribal
assets there were. Amona these were their jand and water rights, With
the General Allotment Act of 1527 (25 USCA 331 et seq.} a portion of
the reservation was broken up into Indian allotments of 160 acres each.
Later the reservation was opened for homestead. Through the process
of homesteads and the alienation of Indian allotments, the land base
of the Tribe dropped from.the initial 350,000 acres in 1889 to its
nresent base of about 65,000 acres of inherited Indian allotments and
14,000 acres of tribal Tand. The soundaries of the reservation, enclosing
~as they did 350,080 acres, remain the same. :

With the allotwent of tribal lands, there was an individualiza-
tion not only of a tract of lanc but of a nro rata "Yinters Doctrine”
water right for the beneficial use of water on that land. “Individuali-
zation" is an appronriate word because the legal title to these property
rights was and still is held in trust for the individual Indians and
‘the Tribe by the United States of America. : :

: Just as the Allotment Act rrovided for the allotment of specific :
lands to individual Indians, it also provided for the fair and equitable
allocation of the tribal water rights amona the allottees. 25 USCA 381

nrovides: : s

"In cases where the use of water for irrigation is necessary
to render the lands within any Indian reservation available for
agricultural nurposes, the Secretary of the Interior is
authorized to orescribe such rules and requlations as he mav
~deem necessary to secure a just and eocual distribution

1] i residing unon_an ign; and no
other appropriation or d¢rant o water by any riparian proprietor
"chall be authorized or nermitted to the damage of any other
riparian proprietor.”

Thus, the Secretary of the Interior was agiven the jurisdiction
and the responsibilitv of apportioning the wat ion~
In exercising this authority as he has done 1n manv cases, he allocates
the water to Indian and non-Indian alike. There is attached a xeroX _
cony of 25 USCA 381, together with annotations, some of which the writer
has bracketed as beino most relevant to instant case.
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Attention is directed to the cited case of Andarson v, Speak-

Morgan Livestock Co. under the headina "4, Allottées riahts before

allotments.” Because the Secretary has not mace any allocation of
waters or prescribed anv rules on the Coour d'Alene Reservation this
case would be applicable. The riaht to the use of the water by the
Trite or its memhers remains inchoate, indefined as to nrecise amount

until the Secretary acts.

of Fformerly allotted lands do derive a water right from their origina
Indian grantor. acpinigtration and i ' i
combination of [pdian.and-succossol nnnelndian wates-—miahis {5 the

exC I Us Ly e Lo snonsddbd it bbb bato s Goyerpment, As a matter
of fact it would appear that most of the lands served by the various
Indian irrigation districts such as tne flathead Indian Irrigation

District now belong to non-Indians.

A review of the cited cases verifies that successors in title
1 _
i

JURISDICTINY OF SECRETARY IS EXCLUSIVE

he material included undar this hcadina ig an edited draft _

of a memorandum nrepared on the same subiect by the Reaional Soticitor's «~;
office at Portland, Orecoon. The nurnose of the memorandum was to @stab-.
Jisbmthat a water rinht issuad by the State of Hashinaton to a non-— .
Thndian on the Lummi Reservation was of no legal effect and that the

only one who could issua a water right wouyld be tha Secretarv nerforming
‘his resmonsibilities under 25 USCA 331. The writer has adanted the
Ragional Solicitor's memorandum to delete or chanae references from

the State of Washinaton and the Lummi Reservation to the State of

Idaho and the Coeur d'Alene Reservation. The law would be identical

in both cases. The writer has bracketed that nortion of the memorandum.

{There is amnle authority for the Secretary of the Interior 611
to assume exclusive jurisdiction over all waters within an Indijan
reservation and administer the use thereof. Under the doctrine as
set forth in Winters v, linited States, 207 U. S. 564, 52 L.Ed. 340,

(1907), the Iadians on the vreceryation are entitled tn A peior.

riaght to all wator f£lowing throuqii oOr gdjacen; i8] fhe reservation. f_ ',
This doctrine has been extended to groundwater as well as surface //1@d |
water. Solicitor's Opinion, September 10, 1953, 61 1.D. 209, and ‘
Tweedy v. Texas Co., 286 F.Sunp. (D. HMont. 1968). Such waters

being reserved, the rights thereto can be obtained only in the manner
specified by Conaress: United States V. McIntire, 101 F. 2d 650, 653
(9th Cir. 1939); United States v. Alexander, V3T F. 2d 359, 360

(9th Cir. 1942}: Merrill v. Bishon, 74 Wyo. 293, 287 P.2d 620, 625
{(1955). Prior to the Eilotment Act of February 8, 1887, 24 Stat.
390, all lands within an Indian reservation were communally owned

with Indians residino thereon equally sharing the benefits.

[The allotment act which provided the authority for subdividing "
the reservation also authorized the Secretary of the Interior by
section 7 of the act to proscribe such rules and requlations as

he may deem necessary to secure a j istribution of
water i residing upon any such reservation. usc,
Sec. - Therefore, the jurisdiction to requlate the use of

reserved waters of a reservation was vested by Congress in the

..
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Secretary. United States v. Powers, 305 U.s. 527, 83 L.Ed. 330
(1939). ' T

[To nermit the state to unilaterally determine the needs of
the Indians and create rights in others bv the issuance of nermits
for what it determines to be surnlus to these needs is an infringe-
ment upon this authority. In the case of Segundo v. United States,
123 F.Sunp. 554, 558 (S.D. Cal. 1954), anneal dismissed, 221 F.2d
296, the court held that it was the administrative duty of the
Secretarv of the Interior to determine the distribution of water
on a reservation, but if the Secretary has failed or refused to
perform this dutv the federal district courts had jurisdiction to
adjudicate the controversies. Sec also the case of United States v.-
Pierce, 235 F. 2d 835, 892 {9th Cir. 1956), where the court decided
fhat the facts of that particular case did not justify the federal
courts interferina with the Secretary's duty to administer these

waters.

[The state will certainly raise the question as to the authority
of the Secratarv to reculate the use of waters on land which has
passed out of trust. In the case of United States v. Hibner, 27
F. 2d 909 (D. Idaho 1928), the court held that the non-Indian
purchaser was entitled”to the same character of water right as that
of the Indian seller (as to priority) but only as to the water b
being used as of the date of the sale. The determination of the
extent of this resarved riaht which nasses to a non-Indian is a
federal question and not within the province of the administrative
agencies of a state to decide by apolving the state's particular
sdministrative rules and procedures. The right that passes at L
the time of sale to a non-Indian is the only water right that is
appurtenant to such nontrust land: and being a right which sprang
from the Indians' reserved right it is subject to continued admin-
istration by the Secretary under 25 Usc, section 381, the same as
it was prior to the sale to the non-Indian.

[The “surnlus water® doctrine is unsound and misleadinag as a

legal nrinciple, since such waters, if they do exist, could be et e
used onlv at the sufferance of those holding the existing rights. By
For the state to nive such usage the dianity of a permit creates T

a fictitious right misleadina subseaquent owners which could result *f
in violation of Idaho statute that makes it a misdemeanor for a
landowner to make an unauthorized use of qroundwater. Idaho Code
42-237q. It can create hardship and controversy if the nermit.
becomes the basis of major capital imnrovements such as may ocCcur

in Plummer. 1In other words, the rights as defined in Winters v.

United States, sunra, United States v. liibner, supra, and other

e i e it . et s e ——, - ¥

Cases related therefo, are tne oniv water riahts recognized on an i
Indian reservation, leaving nothinn for the state to administer. ;u
Also as a nractical matter, a chaotic condition is created where thej,=.
United States and tha state cornete in the administration of a A
water source as used on the checkerboard ownershin of trust and R
nontrust lands within a reservation. The pPiummer community is a ;
vivid examnle of where the United States through the Indian Health

h

a5 VIR%




. ;
i o
it b B
et

Service and the Burecau of Indian Affairs is comnetine for water =
for federally sponsored Incdian communities with a federallv un-
requlated non-Indian community which seeks a color of right through

a state-issued permit,

[The State of Idaho looks to lancuage such as that contained in
United States v. Ahtanum Irrig. Dist., 2356 F. 24 321, 335 (9th Cir,
T1956Y, cert. denied, 352 0.S. 938, T L.Ed. 2d 367, where the court
stated that a]thouqh the riahts of the white settlers were subordinate
to the rights of the Indians "they were not non-existent," and that
there was no leoal obstacle to the use of these waters by the white
settlers until the Indians could make use thereof. However, this
was a case between off-reservation owners and on-reservation Indians
and not a case involving the administration of the checkerboard
trust and nontrust ownershins of a reservation. The court in Tweedy
v. Texas Co., sunra, adonted this lanauage in holdina that "need

and use™ by an Tndian was a requisite to the reserved water right.
However, neither case held that use of the water on nontrust land
nrior to its need on trust land was subject to the exclusive
administration of a state under state law. In fact the Tweedy )
case anpears to hold quite the opposite. LoraE

Wb

L/I‘Tw{ ‘
[We therefore are of the opinion that since gll waters of an %)
lodian roservation.ape roservedwthey are suybiect tfo the exclusiye x\/(uﬂ/

. Sl i ‘

jurisdiction of the {pited States to administer whether used on
trust or nontrust land, and that the Secretary of the Interior '
has been authorized by Congress to promulgate rules and requ]ations
to administer all reservation waters.]

The waters involved in instant case are ground waters, declared
to be "Public Waters" by Idaho Code 42-226. That statute states
among other thinas that "All ground waters in this state are declared
to be the property of the state, whose duty it shall be to supervise
their anpropriation and allotment to those diverting the same for
beneficial use . . ."

Such a statutorv declaration could not possibly have any effect
on Indian reservations where admittedlv the tribes have sunerior and
paramount Winters Riahts to the ground waters. These waters cannot be
regutated and administered both by the State and the Secretary of the
Interior. 8Secause the tribal richts are paramount,.brior and superior,
- the State could not conceivably force the Secretary and the Tribe out
of the administrative picture. The State cannot requlate the tribal
rights but the Secretary can requlate and control both the tribal and
nontribal rights. Hence it is the Secretary, not the State, that must
‘administer the ground waters within the reservation.

WATER IHVENTORY OF COEUR D'ALENE TRIBE

One might ask what the Secretary is doing about the administration
of water rights on the Coeur d'Alene Reservation. At the nresent
time throuah contract with the Tribe a water inventorv is being conducted,
beginning with the Hangman drainage area, which ultimately will inventory
all the surface and around waters of the reservation and the tribal
need therefor. This inventory will include the waters in question.
It is honed the inventorv will ascertain the amount of water available

i i . Until this inventor
and the tribal needs and uses relgtwe thereto nt on *7‘_?‘73

o




is completed there will be no credible and reliable informatian from
_which any eauitable departmental allocation or apportionment of the
~ ground waters can be logically made. ' : '

CONCLUSION

The State of Idaho has no jurisdiction whatever to issue water
permits on the Coeur d'Alene Reservation. Such jurisdiction is by

statute in the Secretary of the Interior and aboriginallv and residually -

in the Coeur d'Alene Indian Tribe. Any license or permit that the
State might issue the City of Plummer would he nugatory and of no leaqal
effect excent perhaps to allocate the nriority of "non rights" among
non-Indians. Certainly such a nermit will not grant to the City

any right to the around water that would not be junior and subordinate
to tribal rights to the same water. The nermit therefore should not

be issued and the City should instead annly to the Secretary of the
Interior and the Coeur d'Alene Indian Tribe if it wishes to pursue its

application. :
kespectfully submitted

DELLWO, RUDOLF & GRANT

- R
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Bv: Robert D. Dellwo

Attorneys for the Coeur d‘A]ene_Tribe

~cc: Mailed to:

Richard L. #cFadden
Attorney for City of Plummer
St. Maries, Idaho 83361




Cctober 11, 1972

. Richard L. McFadden, Attorney
720 Mollege
StTlaries, Tdaho 83861

RF4\wCity of Plummer Ground Water Application No. 95-7188

Die aQHr. YeFadden:

rletter is to confirm my understanding of the agreement reached at the hearing
'in Coeur d'Alene, Idaho on Octoher 6, 1972, concerning the application of the -
City of Plummer for a water permit. *r. Dellwo requested 30 days to prepare and

1t a memorandum concerning the claimed Indian water richt which will be submitted
vember 6, You requested 10 days thereafter to determine whether you wished to

s an answer thaereto. Following receint of the memorandum and any answer, we will
gdsue a decision concerning this matter.

ry truly yours,

\gEmr_ HIGGINSON
ctor

mil



October 11, 1972

Rohert D. Dellwo
aw 0ffices
Bellwo, Rudolf & Grant
1016 01d National Bank Building
f%fgﬁane, Washington 99201
i

.

e City of Plummer Ground Water Application No. 95-7188

Mr. Dellwo:
This letter is to confirm my understanding of the agreement reached at the hearing
eld in Coeur d'Alene, Idaho on October 6, 1972, concerning the application of the
il of Plummer for a water permit. You requested 30 davs to prepare and submit a
rentorandum concerning the claimed Indian water right which will be submitted by
Hovember 6. lir., McFadden requested 10 days thereafter to determine whether he
ished to file an answer thereto. Following receipt of the memorandum and any
hnswer, we will issue a decision concerning thias matter.

f;ﬁy truly yours,
!

EEITH HIGGINSON
rector

RKH:mjl




December 4, 1973

(F\

‘ Robert D. Dellwo

ELLWD. RUDOLF & SCHROEDER
rneys for the Coeur d'Alene Tribe
6 014 National Bank Bldg.

Snokane, Washington 99201

naj Application for Permit Nos.(85-7396391-7010 and 92-7015

\Tjjr Mr. Dellwo!

\ .

18 19 to acknowlaedge receipt of yvour racent letter with which you forwarded pro-
tests against the granting of Application for Permit Wos. 93-7396, 91-7010 and

(EzTTOIS

y

“have previously discussed on saveral occasions, the position of the State of

Idaho with regard to the rights of the Coeur d'Alene Indian tribe. 1 therefore

do not feel that it 18 necessary for me to repeat our position concerning this

“matter. Since you have filed a protest, you are entitled to have the matter heard
before a permit is issued. However, in the case of Application for Permit Mos.

T\DI??DIO and 92-7015, the permits were issued on October 23 and October 29, 1973

\rabvectiwely It 13 therefore not poasible at this time to rescind that approval
=and give you the opportunity for a hearing. You could, however, file a petition
or a review of the decision in the appropriate District Court under the pro-
visions of Chapter 2, Title 42, Idaho Code. With regard to Application for Permit
ho. 95~7396, it will be held in abeyance ce until you have benn given an opportunity

for a hearing concerning it,

Very truly youra,

R. REITH BRIGGINSON
Director

ERH:mir

ce: Idaho Department of Water Administration
Northern District Office
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IDARO DEPARTMENT OF WATER RESOURCES

WATER RIGHT
DATA ENTRY LOG

Initials Date Ttem

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed
Transfer Approved

) G m-e
RN _L_gééz__? ' Keypunched by State Office




‘September 24, 1974

| Re: Permit N0°95~7188

o .City of Plummer
Box B '
Plummer, Tdaho 83451

 Gentlemen:

Enclosed is a copy of the water license issued on the above referenced permit.

Sincerely,

L

BORBY D. FLEENOR
Chief, Water Rights

BDF:jfr

Enclosure

[ e eme e e




September 6, 1974

City of Plummer
Box "E"
Plummer, Idaho 83851

Gentlemen:

A representative of this Department has made an examination of the works covered by
your Permit No. 95-J188 and has found the following:

Quantity of water diverted: 0.13 cfs

Amount of water that can be recognized as beneficially used under
Idaho law: 0,13 cfs

The maximum quantity diverted shall not exceed _n/a acre feet
per vyear.

Beneficial use:_ Foy municipal uses within the City of Plurmer, Idaho,
Seec. 1B, Twp. 46N, Rge, 4W

Point of diversion:  NW4SFY, Sec, 18, Twp, 46N, Rge. &4W, B.M.

Priority date established: May 23, 1972

If you do not concur with these findings, please advise us within 10 days; otherwise
4 license will be issued as set forth in this letter.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

BDF:jr




Q9 DEGEIVE
DEPARTMENT OF WATER ADMINISTRATIONE 15
FIELD REPORT

o
”
%
#

1. Name of permit holder _City of Plummer

Post office address Box "B", Plummer, ID 83851 . Phone ' '
Person to contact AMLLLM@ e Phone

2. Source of water supply: Groundwater g Surface water [ |

(name spring, stream, etfc.)
Tributary to

3. Water will be used for the following purposes:

Amount 1L cfs for municipal
—___ AFAnnum (nature of use)
m vl
Period of Use: from Jan. 1 _to Dec. 31 8 %
{mo.-day) inclusive (mo.-day) ;3, =1
2 %
Amount ______ c.fs for g :
. AFAnnum (nature of use) T
Period of Use: from to
{mo.-day) inclusive (mo.-day) i v
Y
Amount _  cfs, for o
___ AFAnnum {nature of use) 00
Period of Use: from to
(mo.-day) indusive (ma.-day)
Crther uses:

4. Total amount to be appropriated:
Mox Rote of Diversion = cubic feet per second and annual volume ______ AF/Annum.
5. Location of Poini(s) of Diversion:

Township__ 468 _N/S. Range  “W _E/W, B.M., Section__ 18 Subdivision_ MW 1, SE 1, Benewah

(see other pts. of diversion) _ County
Township_____ NfS, Range________ E/W, B.M,, Section ___, Subdivision Va Va,
County
Township___ N/S, Range_ E/W, B.M., Section____, Subdivision i Va,
County

Other Points of Diversions: _ Lot #3 of public reservoir in Block 138.

Description of diverting works:

Measuring device required: yes B no []

6. lands to be irrigated or place of use.

S NE4 NWa SWs SEVa
TWP, '|RANGE| SEC. TOTALS

NEVa INWYa |SW4 | SEVL NE‘/alNWVa: SWVa | SEVa | NEVa [NWVL | SWa | SEVa | NEVL [NWG | SW4A | SEV

46N | 4W | 18| All of|Section 18 Twp, 46N, Rge. AW.

TOTAL ACREAGE

L
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DATE OF EXAM 2,// 7 ./?"/

ACREAGE
Found
Recommended
Irrigation Requirement Ac FtfAc
USE
Irrigation Q=._ .. cfs. V=__  _ AFAnn. from to
Domestic Q= c.fs. V=__ = AFfAnn. from to
Livestock Q=__ cfs. V= AFfAnn. from to
Munisipar 8= 0,13 c535 J AR 1 PEse 21
Is water co-mingled? yes_ no_X

Name source:

twp._ NIS,Rge_ EfW,B.M., Sec Sub Va Yo
County
Exchange? yes no ¥
Name source exchanged with:
twp. __NJS, Rge E/W, B.M, Sec. ,» Sub P a
County
Point of injection:
twp.___N/S, Rge E/W, B.M., Sec. Sub [} Va
County
Point of exchange:
twp._ N/S, Rge __ E/W, B.M., Sec Sub Va 4
County
Total Q measured 2./ .3 Method of measurement _ATE 7 £R.

Total Q recommended __ &4 £ Meter No.@da o000 % TypeLZZ”_‘?Mondi‘rion GRHOD

Total V recommended _—

Recommended Amendments:

P.D.
Place of Use
Other

None 4

MEASUREMENT CALCULATION: 57
57 gpM., Ipr Jr MeTeR gdzg = 0./3¢ +s

SYSTEM DESCRIPTION:
T UuUBMERS(BLE /uup Wira SHP US. ELFcTRIcAL HM
_ CroSsTER _PlsiP [(MopEe F-Fluyg-B0-/7) M Ors BOF

.. — -8

REMARKS:

Checked by Date ;@/P’if

Approved by Date




January 22, 1974

Ret Permit No. 95-7188

City of Plummer

Box "Bll

" Plummer, Idaho 83851
Gentlemen:

We acknowledge receipt of the affidavit submitted as proof of bheneficial use for
the above referenced permit.

-Before a license can be issued, a field examination must be made by a representa-
tive of this Department. We cannot tell Justifvhen this examination will be made,
but our examiner will try to contact you at the time he makes the examination so
that you may show him the system. '

If you have any questions concerning the field exam, please contact our Northern
District Office at 401 Front Ave., Room 209, Coeur d'Alene, Idaho, '

Sincerely,

'D. Darlene Reich
Water Rights Supervisor

DDR:3C

| %‘7/&@




srare oF Ao | ¥
DEPARTMENT OF WATER ADMINISTRATION

C“go’z-eﬁ!gff“ 614 State Street
AR Statehouse — Annex 2 ) —
e Boise, daho 83720 Waten Rocomsce mentigmtions
' (208) 384-2190 Dam and Reservoir Safety
Water Well Drilling
January 9, 1974 Waste Disposal Wells

Stream Channe! Protection

City of Plummer
Box "B"
Plummer, Idaho 83851

Re: Permit No. 95-7188
Gentlemen:

We have recently received your affidavit of Proof of Application of Water to Bene-
ficial Use under your Permit No. 95-7188.

You will recall that one of the conditions of approval was that a measuring device
of a type approved by the department had to be installed as part of the diverting
works. The purpose of that was to provide a means whereby this department, as well
as the city, could determine the amount of water being applied to beneficial use and
could have some means of determining whether future appropriations by others are
causing interference with your well. 1In your affidavit, vou do not indicate that a
measuring device has been installed. However,.you have given us information
concerning the production of the well (60 gallons per minute) and the total withdrawal
of 11,888,800 acre—feet since the well was dug. If that information was obtained
from a measuring device or meter, please advise as to the type and its location, If
not, and the well only produces 60 gallons per minute, you may request that the
requirement for a measuring device be removed from the permit, since the requirement
was based upon your original proposal to divert 450 gallons per minute.

Please let us hear from you within 10 days concerning this matter.

Very truly yours,

+
(I(EfTH HIGGINS%

Director
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b ¢

STATE OF IDAHO ]
'DEPARTMENT OF WATER ADMINISTRATION “[% FMREIVE @

|dentification No.

Permit Nq. ?5~’7/ff

PROOF OF APPLICATION OF WATER TO BENEFICIAL USE

DEC 31 1973

1. o) Name of Permit Holder M vm Department of Water Administration
b) Post Office Address___(£Dillnpess) Mot

2. Permit Number C?LS “‘7 /fg

3. Date of Pricrity that you are prepared to establish -’577“3]71

4. o) Source from which water was appropriated

b) Location of the point of diversion: Zﬁ 3+Y . Mb& Z3$ Y4, Section /¥
Township L_} @ /\/ Range Y @ Boise Meridian, Other points of diversion:

5. o) The amount of water and use to which the water has been applied: w{,@@ Lo ?"-{/@4 M

. RITY /T i 4 -
amount //:;’f{d’d" 0 2ot ciu-‘a-- purposes from{. #/12( 73 to /%/‘/?3 incl.
{cfs and/or acre feet per annum) (Month-Day) (Month-Day}
amount _J3 2272 c9a.d  for %purposes from __to incl.
(ef-s_—end%erm—iee&—grer—omm—)‘ ' Lass . (Month-Day) {Month-Day)
amount ___ for purposes from to incl.
{cfs and/or acre feet per onnum) (Month-Day) {Month-Day)

b) Total amount appropriated cfs and/or acre feet per annum

c) Describe how and by whom measurement of rate of flow or amount of storage was made and the qualifica-
tions of the person making the measurement; &/%/&Zéfw(éfl%u @
il Tmd A

6. If the means of diversion and conveyance are owned by somecne other than the Permit Holder:

a) Give the name or description of the canal, ditch or other works by which the water is conducted to the

place of use: e

b) Describe the agreement or understanding by which you take water from the works:

7. a) Breifly describe the works for diverting ond conveying the water to the place of use, (If from a subterraneon
source, give the pump size, motor size, size of well casing, depth of well; if from surface water, give breif

description of diversion structure and/or canal or ditch)

b) Describe the type and size of measuring device which you have installed at your point of diversion:

c) Give weil drillers name ond address and date the well was completed

s

q
qé/f\\@D
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January 9, 1974

City of Plummer
Box "B"
Plummer, Idahe 83851

Re: Permit No, 95-7188
Géhilemen:

We have recently received vonr affidavit of Proof of Application of Water to Bene-
ficlal Use under your Permit No. 95-7188.

You will recall that one of the conditions of approval was that a measuring device
of .a type approved by the department had to he installed as part of the diverting
works. The purpose of that was to provide a means wherehy this department, as well
as the city, could determine the amount of water heing applied to beneficial use and
could have some means of determining whether future appropriations by others are
cauging interference with vour well. In your affidavit, vou do not indicate that a
measuring device has been installed. However, you have given us information
concerning the production of the well (60 gallons per minute) and the total withdrawal
of 11,883,800 acre-feet since the wetl was dug. 1If that information was obtained
from a measuring device or meter, please advise as to the type and its location. If
not, and the well only produces 60 gallons per minute, you may request that the
requirement for a measuring device be removed from the permit, since the requirement
was hased upon your original proposal to divert 450 gallons per minute.

Please let us hear from vou within 10 days concerning this matter.

Very truly yours,

R. KEITE HIGGINSON
Director

RKH:mjr



SENDER: Be sure fo follow insfructions on ofher side
PLEASE FURNISH SERVICE(S) INDICATED BY CHECKED BLOCK(S)
(Additional charges required for these services)
Show address Deliver ONLY
where delivered to addressee
ECEIPT

Received the numbered article described below
REGISTERED NO. SIGNATURE QR NAME OF ADDRESSEE (Must afways be filfed In)

CERTIFIED NO.

T/ Pt

INSURED NO,

CATE DELIVERED SHOW WHERE DELIVERED (Only zfyquested and t‘nch{de Z!P Code)

75- 2,88
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U.S. POSTAL SERVICE
OFFICIAL BUSINESS

SENDER INSTRUCTIONS

Print in the space below your name, address, including ZIP Code.
® [f special services are desirad, check black{s) on ather side.

® Moisten gemmed ends and attach to back of arficle.

RETURN
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November 1, 1973 CERTIFIED MAIL 2){ qU

Re: Permit No.95-7188

City of Plummer
Box “B"
Plummer, Idaho 83851

Gentlemen:

One of the conditions of approval of your water Permit No. (see last
page of your approved permit) was that evidence of the extent of development be sub-
mitted as proof of application of water to beneficial use to this office on or before

January 1, 1974 . Enclosed is an affidavit form which must be used to submit
the required proof of beneficial use.

If you have not fully completed your project, and you have not previously received an
extension of time, you may request an extension of time provided the delay is for rea-
sonable cause as indicated in Section 42-204, Idaho Code, amended. If you have been
prevented from proceeding by a governmental agency or by litigation, more than one
extension of time can be granted.

Either the beneficial use affidavit or a request for an extension of time must be re-
ceived by this Department on or before the above mentioned date, otherwise the per-
mit will lapse and be of no further force or effect.

Pty Mogireo

T

R. KEITH HIGGINSON
Director

Enc: Proof affidavit

cel Richard L. McFadden
720 College Avenue

St. Maries, Idaho 83861 S 7




f —
USE TYPEWRITER OR
 BALL POINT PEN

-

State faw requires that this report be fited with the Director, Department of Water Administration within 30

b State of Idaho

Department of Water Administration

WELL DRILLER’S REPORT

¢

days after the completion or abandonment of the well,

Pk

1. WELL CWNER 7. WATER LEVEL /{,—\
. . . ~
Name _1[ P/ L I E Y . Static water level ___ feet below land surface
) Flowing? {1 Yes 0O Ne G.P.M. flow
Address J’_’j/,sf_ £A7 N 1 = Temperature _ °F. Quality 33y ‘:/
7 Artesian closed-in pressure (5.0,
Owner's Permit No. ) 7/ Sg Controlled by [ Valve O Cap O Plug
2. NATURE OF WORK 8. WELL TEST DATA
O New well /M Deepened [} Replacement O Pump [ Bailer O Other
Discharge G.P.M, Draw Down Hours Pumped
0O Abandoned {describe method of abandoning)
3. PROPOSED USE
O Domestic [1 trrigation [ Test 9. LITHOLOGIC LOG
; Hole Depth . Watar
B Municipal O Industrial O Stock Diam. [ From | To Material Yes | No
= _ ra
4. METHOD DRILLED S 7/ =77 7 F%f?/f ]—.
o ;
. | ¥ & z2-LyS SEF .(’J{.n L1 pd
[J Cabie %Hotory 3 Dug [ Other 2 Lz 1 79v| Prah A A
5. WELL CONSTRUCTION
 Diameter of hole _g__ inches Total depth _7 2 fj_,__feet
Casing schedule: 0 Steel [1 Cancrete
Thickness Diameater From To
_ _ inches inches + feet feet
inches inches feat feet
inches inches feet feet
inches inches feet feet
inches inches feet feet
Was a packer or seal used? [J] Yes A No
Perforated? [ Yeas 1 No
How perforated? O Factory O Knife 1 Torch
Size of perforation inches by inches
Number Fram To
perforations feet fest
- - perforations feat feet
perforations feet faet
Well screen installed? 0 Yes K No
Manufacturer's name
Type Maodel No.
Diameter ___Slotsize ___ Set from feetto________ feet
Diameter ___ Slot size ___ Set from feet to feet
Gravel packed? O Yes & No Size of gravel
Placed from feet to feet
Surface seat? [ Yes [T No To what depth _ __ feet
Material used in seal  [3 Cement grout (] Puddting clay
6. LOCATION OF WELL
Sketch map location must agree with written location, 10, i . :
N Work started _ 2 ' /7 % finished ;2/ YTV
i ] 1 11. DRILLER'S CERTIFICATION
W | IK E - This well was drilled under my supervision and this report is
- ISR S 7~ nh AR true to the best of my knowledge.
e T ) ' R T
. ,\-»";,ﬁ ! i 7 f /p z
e 5 p o’
M s // L2 [/1((/«41;& ¥ Lo i<, /€77
1 ~ Dru!? or Firm’s Name Number
County ;&/78 &Udf'é / yo 2 i(/{ ﬁ.f ¢ ,(pcéf?.,
Address
- ] L
S¢u _Z,ﬂ’ﬁ.Sec. AR NE, R, G/ﬁw s/’d’/;' i Sl F-0-73
igne

USE ADDITIONAL SHEETS IF NECESSARY

By Date
h &

FORWARD THE WHITE, BLUE, AND PINK COPIES TO THE DEPARTMENT



January 8, 1973

" Re: Permit No. 95-T188

City of Plummer
Box !TBH
Plummer, kdaho 83851

Gentlemen:

- Enclosed 18 a copy of your approved Application for Permit No. 95-7188 along with a
copy of the Memorandum Decision. We direct your attention to the conditions of ap-
proval.

Be sure to note that a special condition requiring you to install and maintain a mea-
suring device at your point of diversion has been placed upon the permit. We are
enclosing a letter describing different types of measuring devices accepted by this
Department,

Sincerely,

. BOBBY D, FLEENOR
. Asgsistant Director

BDF:DR ‘
Enc: Copy of permit w/copy of
Memorandum Decisfon

ce: Robert D. Dellwo
Richard L. McFadden
Coeur d'Alene Tribe
Enc: Copy of Memorandum Decisfon

be: Northern District Office - b

A 0Q




RICHARD L. MCFADDEN ST. MARIES: 245-2821

JERROLD E, PARK . l

@i

LAW OFFICES OF
McFADDEN & PARK
720 COLLEGE AVENUZ
5T. MARIES. IDAHO
838861

Hovember 18, 1972 gy,

Mr, R. Keith Higginson, Director
Department of Water Administration
Statehouse - Annex 2

Boise, Idaho 83707

Re: Application for permit Ho. 95-7188
Dear Sir:

At the conference held on the matter of the protest
against approval of application for permit no. 95-7188 in
the name of the City of Plummer, and at the conclusion thereof,
the attorney for the Coeur d'Alene Indian Tribe was reguested
to file a memorandum setting forth the position of the Tribe
with respect to such protest. We are in receipt of a copy
of the memorandum filed pursuant to this understanding. The
City of Plummer was then permitted to file a responsive
memorandum thereto. Rather than to attempt to prepare a formal
brief or memorandum responding specifically to the position
taken by the Coeur d'Alene Tribe, I would like by this letter
to explain and clarify the position of the City in this
matter.

First of all, it should be understood that the City
of Plummer, which is a small municipal corporation of a
population of about 430 persons, operates, as is true of most
small municipalities, on rather a tight finalcial budget.
The Mayor and City Council, operating within these budgetary
limitations, does the best job possible in managing the
City and seeing to its municipal regquirements. The City,
as such, is not in any position at this time to engage in
a protracted argument or litigation over the matter of its
pending water right application. However, as pointed out
by Mr. Dellwo at the time of the conference, it is our under-
standing that litigation is contemplated in the future wherein
a court determination will be made which will clarify the
status of the water rights within the Coeur d'Alene Indian
Reservation. We are hoping that the City of Plummer will
not be a party to such litigation and will not be reguired

Aani
f35-$7f"’




Mr. R. Keith Higginson
Page 2
Hovember 18, 1972

to incur the expense and cope with the problems which would
necessarily be involved therein. We do appreciate that a
definitive answer to the questions raised in this matter,
particularly jurisdictional in character, would be very
desirable. The City is willing to defer to the decision

of the Department of Water Administration to be made in

this matter, or to any court of competent jurisdiction to
which the issue might ultimately be submitted. We decline

at this time to engage in a controversy with the Coeur d'Alene
Tribe over the confusing and complex jurisdictional guestion
that has been raised by the Tribe. We are frankly not in

a financial position to do so, nor do we feel that we have
interests which are adverse to the Coeur d'Alene Tribe, the
State of Idaho, or to any other person or entity. Ve are
simply trying to operate our little city as efficiently and
economically as possible and we do know that the water source
which our application refers to is necessary for the citizens
and residents of the City of Plummer and the Plummer area,
some of whom happen to be Coeur d'Alene Indians.

Further, I would like to make the following
observations as concerns the application for permit which was
filed in this instance: we attended the hearing prepared
to some degree to meet the requirements suggested in our
letter from the Department of Water Administration dated
August 8, 1972. These concerned the proposed use of the
water, its sufficiency, the good faith of the applicant, and
financial resources of the applicant. I believe that no
issues were raised at this conference or at any time relative
to these matters. The location of the well was on City
property duly patented unto the Village of Plummer and held
as city property from October 8, 1921 to the present time.

We believe that our permit was in substantially proper foum,
and that presumptively, at least, the State of Idaho, acting
through its Department of Water Administration, is the
proper authority to grant the permit requested.

In other words, we think our application was in
order and that the necessity exists in this municipality
for this water source, and there appears to be no controversy
with respect tothese things. We do appreciate the position
of the Tribe in contesting the jurisdiction of the State
to grant this permit, but we as the City, do not feel that
we should be required to meet and to contest the position
of the Tribe herein, but that the State of Idaho should
properly argue this aspect of the matter out with the

o &
>
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Mr, R. Keith Higginson
Page 3
November 18, 1972

Coeur d'Alene Tribe, If it is ultimately determined that
the State of Idaho does not have jurisdiction to grant the
permit, I assume the City would back off and makes it appli-
cation to the Secretary of Interior or to the Tribe or to

whatever entity would determine to have jurisdiction.

Until this matter is adjudicated by a court of
competent jurisdiction and that decision becomes final, we
do respectfully request that favorable action be taken on
our application for permit by the State of Idaho. It seems
to us that tihis would clear the air and lay a proper predicate
for a court action by or on behalf of the Tribe if it (the
Tribe) desires to pursue this particular matter to this extent.

We certainly appreciate the courteous and cooperative
manner in which this matter has thus far been handled. We
hope that the Director will understand our position in not
being inclined at this time, for the reasons mentioned above,
to actively dispute with the Coeur d'Alene Tribe the juris-
dictional issues which it raises.

Respectfully,

MCFADDEN & PARK

———

vy I ol T~ TAC
Richard L. McFadden, City
Attorney of the City of Plumner,

Idaho

RLM:1b

cc: Mr,., Robert D. Dellwo
Dellwo, Rudolf & Grant
Attorneys
1016 ©ld National Bank Building
Spokane, Washington 99201




Law OFFICES

DELLWO, RUDOLF 8 GRANT

ROBERT D. DELLWQ ' I0tE OLD NATIONAL BANK BUILDING

KERMIT M. RUDGLF

WILLIAM 2. GRANT SPOKANE, WASHINGTON 9920
RICHARD J. SCHROEDER {509) G24-4291

JOSEPH A, ESPQSITO

November 2, 1972

DE@“J}!

-
ey HEY £ 1 i I'F‘ o
LEGE LR

R. Keith Higginson W

Director

Department of Water Administration Degarimen

State of ldaho ol Water Adrinistrajion

Statehouse Annex 2

Boise, Idaho 83707

Dear Mr. Higginson: Re: City of Plummer Ground Water

Application No. 95-7188
Enclosed for filing is Memorandum of Coeur d'Alene Tribe of Idaho
in protest against approval of the Application for Permit No. 95-7188
by the City of Plummer,

I will leave it to you to furnish a copy of the enclosed memorandum
to the Attorney General's Office 1f you wish.

Together with copy of this letter I am mailing copy of the
memorandum to counsel for the City of Plummer this date.

Yours respectfully,
DELLWO, RUDOLE & GRANT
(2040, 00
By: Robert D. Deilwo
Attorneys for Coeur d'Alene Tribe
RDD:fb

ce: Richard L.McFadden, St. Maries, Idaho
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE
STATE OF IDAHO N

Ez’:'._m.“ St o
In the Matter of Protest Against ) _ R A
Approval of Application for ) MEMORANDUM OF THE
Permit No. 95-7188 in the name ofg COEUR D'ALENE TRIBE OF IDAHO
)

A

the CITY OF PLUMMER

Captioned case constitutes a classic circumstance of an attemnt
of a non-Indian, non-tribal municipal community within an Indian
reservation to acquire a water riaht through state law. It is the
contention of the Coeur d‘Alene Indian Tribe that all the waters on the
Coeur d'Alene Reservation are subject to the "Winters Doctrine Rights
of the Tribe" and that their allocation and use by Indians and non-
indians are within the exclusive jurisdiction of the Secretary of the

nterior.

It is apparently the legal position of the State of Idaho,
Department of Water Administration, that the waters involved constitute
unappropriated water of the State of Idaho, surplus to the needs of
the Indians and their tribe, and hence subject to appropriation under
the applicable Idaho statutes.

It is the Tribe's position, even assuming that the involved
waters are surplus to tribal and Indian needs, that it is within the
exclusive jurisdiction of the Secretary of the Interior to administer
them, in cooperation with the Tribe. No water right issued by the
State of Idaho can have any legal effect as to such waters. At the
very least 1f as an ultimate principle the State of Idaho would have
jursidiction to administer such surplus water, the fact of their
surplusage would have to be established by the Secretary of the
Interior. The State of Idaho can not just move onto an Indian
reservation and assume such surplusage and proceed with issuing water
licenses and permits on the waters involved.

THE WINTERS DOCTRINE OF INDIAN WATER RIGHTS

The Indian Tribe and Indians on the reservation have the indis-
putable Winters Doctrine Water Rights to which all the waters within,
under or bounding the reservation are subject. It is not the intent
of the writer, attorney for the Tribe, to set out a detailed brief
of these rights. He assumes that the recipients of this memorandum
are acquainted with the Winters Doctrine and the family of cases
which affirm them. The writer has already circulated his law review
article entitled "Indian Water Rights--the Winters Doctrine Updated."
In the interest of brevity he suagests that that article be considered
a part of this memorandum in so far as it defines the Winters Doctrine
and cites and discusses the landmark cases interpreting it.

BACKGROUND AND HISTORY

i The Coeur d'Alene Indian Tribe aboriginally occupnied apnroximately

5,000,990 acres of land for centuries and from time immemorial. This

aboriginal title and use was recognized in its Claims Case agﬂjn;;#QQgE
oy




United States Government which was settled in 1958 and in which the
United States agreed that the Tribe had held aboriginal title to about
3,500,000 acres of land extending roughly from about the center of

the present Snokane Valley, east to the oresent state Tine of Montana,
circling to the south, returning in about the Moscow-Pullman area and
north to the point of beainning, This aboriginal homeland enclosed
most of the watershed of the various streams, rivers and ground water

course which are situated on the present reservation or which flow into
Coeur d'Alene Lake,

The Coeur d'Alene Reservation was initially oroclaimed by Executive
Order dated ilovember 8, 1873. A copy of that order is attached. A
study of this proclamation will reveal that the boundaries of the then-
proclaimed reservation were the same as they now are except for the
later cession of 100,000 acres from the north end.

The lands involved were a part of the aboriginal holdings of
the Tribe and were in fact their nrincipal areas of residence--in effect
their primary homeland. This fact is important in evaluating their
water rights because it is rights to water and land held by them
immemorially, the title to which was never extinguished.

Governor Stevens came and went in the 1850's and the Indians of
this area waited for a long time for a presidential delegation to come
again and parley or negotiate the terms for an eventual treaty. In the
meantime white encroachers and settlers were proliferating through the
entire aboriginal area and the Indians felt they were being pressed
into their eventual reservations but without protection even there.

The above cited Executive Order did 1ittle to slow down this process
of encroachment,

Finally, Jared Wright and company came to the Coeur d'Alene
Indian Mission at DeSmet in 1886 and there was neaqotiated the Articles
of Agreement of 1887 a copy of which is attached. In it the Tribe,
for a stated small consideration, ceded all 1ts holdings outside
the reservation in return for the commitment of the United States that
the lands of the reservation “shall be held forever as Indian land and
as homes for the Coeur d'Alene Inditans . . ."

The Articles of Agreement were not immediately approved by
Congress but, as was the case with other treaties and agreements with
other tribes, the U. S. Commission was back two years later telling
the Coeur d'Alene Indians that they could get their reservation if
they would cede another 100,000 acres at the north end. This was done
in the supplemental agreement of 188%. The outer boundaries of the
reservation have remained the same to the present time.

WINTERS DOCTRINE RIGHTS OF THE COEUR D'ALENE TRIBE

Any casual perusal of the Winters Doctrine cases (Winters v.
U. S. 207 U.S. 564; Conrad Investment Co, v. U.S., 161 ¥, 829 (1908),
U. 5. v. Halker River Irrigation District, 104 F.2d 334 (1939) S. V.

Ahtanum Irrigation District, 236 F.2d 321 (9th Cir. 1964): 338 FTEH '
307 (9th Cir. 1965); Cert. denied 831 U.S. 924 (1965); State of Arizona
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v. State of California, 373 U.S. 546 (1963); U. S. v. Powers, 305 U.S,
527 (1939), and many other lesser cases, will convince any lawyer or
administrator versed in water Taw that the United States and the Coeur
d'Alene Indian Tribe (in the sequence above) reserved for the Coeur
d'Alene Indians paramount and superior water rights to all the waters
of the reservation, including ground waters, necessary to fulfill their
beneficial needs not only for their present uses {and needs), as set

out in the Conrad case cited above, but for future requirements.

That the foregoing is true is téo obvious for cavil. I am sure
the Winters Rights of the Tribe will be freely acknowledged by the
State of Idaho and the City of Plummer. -

JURISDICTION OF TRIBE AND SECRETARY OF THE INTERIOR

Aboriginally and when the reservation was first formed, the
Indian members of the Tribe lived communally sharing whatever tribal
assets there were. Among these were their lTand and water rights. With
the General Allotment Act of 1887 (25 USCA 331 et seq.) a nortion of
the reservation was broken up into Indian allotments of 160 acres each.
Later the reservation was opened for homestead. Through the process
of homesteads and the alienation of Indian allotments, the land base
of the Tribe dropped from the initial 350,000 acres in 1889 to its
present base of about 65,000 acres of inherited Indian allotments and
14,000 acres of tribal land. The boundaries of the reservation, enclosing
as they did 350,000 acres, remain the same.

With the allotment of tribal Tands, there was an individualiza-
tion not only of a tract of land but of a pro rata "Winters Doctrine"
water right for the beneficial use of water on that land. "Individuali-
zation" is an appropriate word because the legal title to these property
rights was and still is held in trust for the individual Indians and
the Tribe by the United States of America.

Just as the Allotment Act provided for the allotment of specific
Tands to individual Indians, it aliso provided for the fair and equitable
allocation of the tribal water rights among the allottees. 25 USCA 381
nrovides:

"In cases where the use of water for irrigation is necessary

to render the lands within any Indian reservation available for
agricultural purposes, the Secretary of the Interior is
authorized to vrescribe such rules and requlations as he may
deem necessary to secure a just and eaqual distribution thereof
among the Indians residing upon any such reservation; and no
other appropriation or grant of water by any riparian proprietor
shall be authorized or permitted to the damage of any other
riparian proprietor." _

Thus, the Secretary of the Interior was given the jurisdiction
and the responsibility of apportioning the water upon the reservation.
In exercising this authority as he has done in many cases, he allocates
the water to Indian and non-Indian alike. There is attached a xerox
copy of 25 USCA 381, together with annotations, some of which the writer
has bracketed as being most relevant to instant case.

-3- _ QL 1R




Attention is directed to the cited case of Anderson v. Speak-
Morgan Livestock Co. under the heading "4. Allottees rights before

allotments.” Because the Secretary has not made any allocation of
waters or prescribed any rules on the Coeur d'Alene Reservation this
case would be applicable. The right to the use of the water bv the
Tribe or its members remains inchoate, indefined as to precise amount

until the Secretary acts.

A review of the cited cases verifies that successors in title
of formerly allotted lands do derive a water right from their original
Indian grantor. The administration and allocation of the resultina
combination of Indian and successor non-Indian water rights is the
exclusive responsibhility of the United States Government. As a matter
of fact it would appear that most of the lands served by the various
Indian irrigation districts such as the Flathead Indian Irrigation
District now belong to non-Indians.

JURISDICTIAON OF SECRETARY IS EXCLUSIVE

The material included under this heading is an edited draft

of a memorandum prepared on the same subject by the Regional Solicitor's .

office at Portland, Oreaon. The purpose of the memorandum was to estab-
lish that a water right issued by the State of Washington to a non-"""
Indian on the Lummi Reservation was of no leqal effect and that the

only one who could issue a water right would be the Secretary verforming
his resnonsibilities under 25 USCA 381. The writer has adapted the
Regional Solicitor's memorandum to delete or change references from

the State of Washington and the Lummi Reservation to the State of

Idaho and the Coeur d'Alene Reservation. The law would be identical

in both cases. The writer has bracketed that portion of the memorandum.

[There is ample authority for the Secretary of the Interior
to assume exclusive jurisdiction over all waters within an Indian
reservation and administer the use thereof. Under the doctrine as
set forth in Winters v. United States, 207 U. S. 564, 52 L.Ed. 340, 4
(1907), the Indians on the reservation are entitled to a prior P
right to all water flowing through or adjacent to the reservation.
This doctrine has been extended to groundwater as well as surface
water. Solicitor's Opinion, September 10, 1953, 61 1.D. 209, and
Tweedy v. Texas Co., 286 F.Supp. (D. Mont. 1968). Such waters
being reserved, the rights thereto can be obtained only in the manner
specified by Congress; United States v. McIntire, 101 F. 2d 650, 653
(9th Cir. 1939); United States v. Alexander, 13T F. 2d 359, 360
{(9th Cir. 1942); Merrill v. Bishon, 74 Wyo. 298, 2387 P.2d 620, 625
(1955). Prior to the Allotment Act of February 8, 1887, 24 Stat.
390, all lands within an Indian reservation were communally owned
with Indians residing thereon equally sharing the benefits.

[The allotment act which provided the authority for subdividing
the reservation also authorized the Secretary of the Interior by
section 7 of the act to proscribe such rules and reqgulations as
he may deem necessary to secure a just and equal distribution of
water among the Indians residing upon any such reservation. 25 USC,
sec. 381. Therefore, the jurisdiction to requlate the use of
reserved waters of a reservation was vested by Congress in the

-4-
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?ecregary. United States v. Powers, 305 U.S. 527, 83 L.Ed. 330
1939).

[To permit the state to unilaterally determine the needs of
the Indians and create rights in others by the issuance of permits
for what it determines to be surplus to these needs is an infringe- .
ment upon this authority. In the case of Sequndo v. United States, -
123 F.Supp. 554, 558 (S.D. Cal. 1954), avopeal dismissed, 227 F.2d
296, the court held that it was the administrative duty of the
Secretary of the Interior to determine the distribution of water
on a reservation, but if the Secretary has failed or refused to
perform this duty the federal district courts had jurisdiction to
adjudicate the controversies. See also the case of United States v,
Pierce, 235 F, 2d 885, 892 (9th Cir. 1956), where the court decided
that the facts of that particular case did not justify the federal
courts interfering with the Secretary's duty to administer these
waters.

[The state will certainly raise the question as to the authority
of the Secretary to requlate the use of waters on land which has
passed out of trust. In the case of United States v. Hibner, 27
F. 2d 909 (D. Idaho 1928), the court held that the non-Indian
purchaser was entitled to the same character of water right as that
of the Indian seller (as to priority) but only as to the water ).
being used as of the date of the sale. The determination of the
extent of this reserved right which passes to a non-Indian is a
federal question and not within the province of the administrative
agencies of a state to decide by applying the state's particular
administrative rules and procedures. The right that passes at L
the time of sale to a non-Indian is the only water right that is
appurtenant to such nontrust land; and being a right which sprang
from the Indians' reserved right it is subject to continued admin-
istration by the Secretary under 25 USC, section 381, the same as
it was prior to the sale to the non-Indian.

[The "surplus water" doctrine is unsound and misleading as a
legal principle, since such waters, if they do exist, could be -uwe
used only at the sufferance of those holding the existing rights. §
For the state to give such usage the dignity of a permit creates P
a fictitious right misleading subsequent owners which could result ¥
in violation of Idaho statute that makes it a misdemeanor for a
landowner to make an unauthorized use of groundwater. Idaho Code
42-2379. It can create hardship and controversy if the permit
becomes the basis of major capital improvements such as may occur
in Plummer. In other words, the rights as defined in Winters v.
United States, supra, United States v. Hibner, supra, and other. »
cases related thereto, are the only water riahts recognized on an Iww‘
Indian reservation, leaving nothing for the state to administer. £y
Also as a nract1ca1 matter, a chaotic condition is created where theh,g "
United States and the state compete in the administration of a a“.ﬁhj
water source as used on the checkerboard ownership of trust and Py
nontrust lands within a reservation. The Plummer community is a :
vivid examnle of where the United States throuah the Indian Health
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Service and the Bureau of Indian Affairs is competinc for water '
for federally sponsored Indian communities with a federally un- ,
requlated non-Indian community which seeks a color of right through

a state-issued permit.

[The State of Idaho looks to language such as that contained in
United States v. Ahtanum Irrig. Dist., 236 F. 2d 321, 335 (9th Cir,
1956), cert. denied, 352 U.S. 988, T L.Ed. 2d 367, where the court
stated that aTthough the rights of the white settlers were subordinate
to the rights of the Indians "they were not non-existent," and that
there was no legal obstacle to the use of these waters by the white
settlers until the Indians could make use thereof. However, this
was a case between off-reservation owners and on-reservation Indians
and not a case involving the administration of the checkerboard
trust and nontrust ownershinps of a reservation. The court in Tweedy

v. Texas Co., supra, adonted this lanquage in holding that "need
and use” by an InJTan was a requisite to the reserved water right.
However, neither case held that use of the water on nontrust land
nrior to its need on trust Tand was subject to the exclusive
administration of a state under state law. In fact the Tweedy )
case appears to hold quite the opposite. e TEER
U TR

[We therefore are of the opinion that since all waters of_ an |
Indian reservation are reserved they are subject to the exclusive |
jurisdiction of the United States to administer whether used on !
trust or nontrust land, and that the Secretary of the Interior ;
has been authorized by Congress to promulgate rules and requTat1ons
to administer all reservation waters.]

The waters involved in instant case are ground waters, declared
to be "Public Waters" by Idaho Code 42-226. That statute states
among other thinas that "Al11 ground waters in this state are declared
to be the property of the state, whose duty it shall be to supervise
their appropriation and allotment to those diverting the same for
beneficial use . . ."

Such a statutory declaration could not possibly have any effect
on Indian reservations where admittedly the tribes have superior and
paramount Winters Rights to the ground waters. These waters cannot be
regulated and administered both by the State and the Secretary of the
Interior., Because the tribal rights are paramount, prior and superior,
the State could not conceivably force the Secretary and the Tribe out
of the administrative picture. The State cannot requlate the tribal
rights but the Secretary can requlate and control both the tribal and
nontribal riaghts. Hence it is the Secretary, not the State, that must
administer the ground waters within the reservation. '

WATER INVENTORY OF COEUR D'ALENE TRIBE

One might ask what the Secretary is doing about the administration
of water rights on the Coeur d'Alene Reservation. At the present
time through contract with the Tribe a water inventory is being conducted
beginning with the Hangman drainage area, which ultimately will inventory
all the surface and ground waters of the reservation and the tribal
need therefor. This inventory will include the waters in question.
It is hoped the inventory will ascertain the amount of water available

and the tribal needs and uses relative thereto. Until th1s 1nventor¥
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is completed there will be no credible and reliable information from
which any equitable departmental allocation or apportionment of the
ground waters can be logically made.

CONCLUSION

The State of Idaho has no jurisdiction whatever to issue water
permits on the Coeur d'Alene Reservation. Such jurisdiction is by
statute in the Secretary of the Interior and aboriginally and residually
in the Coeur d'Alene Indian Tribe. Any license or permit that the
State might issue the City of Plummer would be nugatory and of no legal
effect except perhaps to allocate the priority of "non rights" among
non-Indians. Certainly such a permit will not grant to the City
any right to the around water that would not be junior and subordinate
to tribal rights to the same water. The permit therefore should not
be issued and the City should instead apply to the Secretary of the
Interior and the Coeur d'Alene Indian Tribe if it wishes to pursue its
application.

Respectfully submitted
DELLWO, RUDOHF & GRANT
(2ot 00w
By: Robert D. Dellwo
Attornevs for the Coeur d'Alene Tribe

cc: Mailed to:

Richard L, McFadden
Attorney for City of Plummer
St. Maries, Idaho 83361
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COLORADO—DUCE VALLEY RESERVE. : 837

some to the Department, together with the papers accompanying the
same. :
I have the honor to be, very respectfully, your obedient servant,
Jos. 8. WiLsox, Commissivner.

Hon. W. T. Otro, :
T Acting Secretary of the Interior.
“DEPARTMENT OF THE INTERIOR,

T Washington, D. C., June 13, 1867.

Sir: I submit herewith the papers that accompanied the inclosed
report of the Commissioner of Indian Affairs of the 23d nltimo. in
relation to the propricty of selecting reservations in Idaho Territory
npon which to locate the Ceeur ( Aldnes and other Indians in the
northern partof Idaho. wnd the Roisé und Bruneau bands of Shoshones
in the southern part of that Territory. :

This Department concurs in the recommendation of the Commissioner
of Indian Affairs that the lands indicated upon the annexed diagram,
und defined in the accompanying report of the Commis=ioner of the
General Land Oflice of the 6th instant, be set apart as reservations for
the Indians referred to, and [ have the honor to request, if it meet’
your approval, that you make the requizite order in the premises.

Vith great respect, your obedient servant,
W. T. Otr0, deting Secretary.
The PRESIDENT. : :

WasmiveTox, D. C., June 14, 1867.
Let the lands be set apart as resevvations for the Indians within
named, as recommended by the Acting Secretury of the Interior.
ANDREW JOHNSON.

. ExecrTive Maxsiox, November 8, 1873,

It is hereby ordered that the following tract of country in the Ter-
ritory of Idabo be, and the same is herehy. withdrawn from sale and
set apart as a reservation for the Ceenr A* Alene Indians, in said Terri-
tory, viz:

“Reginning at a point on the top of the dividing ridge hetween
Pine and Latah (or Hangman's) Creeks, divectly south of a point on
aid last-named creel, 6 miles above the puint where the trait from
Lewiston to Spokane Bridge crosses said ereck: thence in o north-
exsterly divection in a divect line to the Cieur d"Alone Mission, on the
Ceour &' Aldne River (hut not to.include the lands of said mission);
thenee in a westerly direetion. in a divect line. to the potnt where the
Spokane River heads in. or leaves the Cenr CAléne Lakes: thencev
down slong the center of the channel of said Spokane River to the
dividing line hetween the ‘Lerritories of Iduhe and Washington, us
e~tablislied by the act of Congress oreanizing a Territovisl govern-
ment for the Territory of Idubo; thenee south wlong said dividing line/
to the top of the dividing ridge between Pine and Lutah (or Hang-
maw’s) Creek; thence along the top of the suid ridge to the pluce of

beginning.” .
U. S. GraxT.

—re

Dk Valley Beserve.

(See Nevada, post, page §66.)
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FIFTY-FIRST CONGRESS., SESS, II.  CH. 543. 1841, 419

&pc. 16. That whenever ani of the lands acquired by either of the  Lawls. epened to
X . ) S . oL e . N Liomesgead settlement
three foregoing ngrecments respecting lands in the Indian or Okla- oy,

howa Territorsy stiadl by operation of law or provlamition of the Prest-
dent of the United States e open to settlement they shall he disposed R#, 5002501
of to actual settlers only, under the provisions of the homestead and

town site huws {except section twenty-three hundred and one of the

Revised Statess of the United States which shall not apply): £ Yeorided,  Trovise
Jenrerer, That ench settler, on said lands shalt before making o final

yroof and receiving a certiicate of entry. pay to the United States for | Additional — pay-
the land so taken by him. in addition to the fees provided by law, and '

within five vears from the date of the first original entry, the =um of :

one dollar and fifty cents per acre, one-half of which shall he paid

within two vears: But the vights of honombiy discharged Union

<oldiers and sailors as defined and described in Sections twenty-three  Solliessandsilor.
hundred and four and twenty-three bundred and five of the Revised | 15 see. 2504255,
Statutes of the United States shall not be alrideed exeept as to the ™

sum to be paid as aforesaid. and all the lands in Okluhoma ave hereby

declared to he agricnltural lands, and proot of their non-mineral chiuy-

acter shall not be required as n condition precedent to final entry.

Sge. 17. That before any lands in Oklabomna ave open to settle- | Juvision Into coun:
ment it shall be the duty of the Seeretary of the Interior to divide  Okmaomalazas,
the same into counties which shall contain as néar us possible not
Jess than nine hundred square miles in each county. In establish-
ing said county line the Secretary is hereby authorized to extend
the lines of the counties already Yocated so as to make the avca of
«aid counties equal, as nenr as way be, to the area of the counties :
provided for in this act. At the first election for county officers the  Fiection.
people of each county may vote for a name for each county, and the
name which receives the oreatest number of votes shull be the mune
of such countyv: Pravided, Frerther, That as soon as the county lines  (ounty seats,

. " - N N ~ Provisns,
are designated by the Secretary, he shall reserve not to exceed one-
half section of lind in each county to be located near the center of _
stid county, Tor couuty seat purposes to be entered under sections R S.sees, 2057, 288,
twenty-three hundred and eighty-sceven and twenty-three and eighty- :
cight ‘of the Revised Statutes: Irorided, That o addition to the
jurisdiction granted to the probate courts and the judpes thereof in
Oklihoma Territory by Legislative enuctments which enactments
are hereby ratified. the Probate Judges of suid Perritory ave hereby
sranted such jarisdiction in town site matters and wmder such regu-
lations as ave provided by the aws of the State of Kansas. ‘ ]

See. 13, That the school lands reserved in the Territory of Okla- | ke of sehoot
homa by this and former acts of Congress may he leased for a period
hot exceeding three venrs for the benefit of the school fund of said
Territory by the (Governor thercof, under regulations to be pre-
seribed by the Seeretary of the Interior : -

_Sec. 11 The following ngreement entered into_on the part of the ”:l"fr'f’,‘"{‘ﬁ’,;: MR AL
United States by John V. Wright, Javed ‘W, Duniels and Henvy titied.

W. Andrews, Commissioners with the Cour dAlene Indinns i
ko Territory siened on the part of =aid Indians by Chicf Andrew
Seltiee, and others which bears dute March twenty-sixth, eichteen
hundred and cighty-seven, and now on lile in the Interior Frepart-
went, is hereby sccepted, ratitivd, and confirmed and iy in the fol-
lowing words, to-wit:

AGREEMENT WITIHL (‘EUR D'ALENE. ~ Agreement,
This agreement made pursuant to an item in the act of Congress  Postp.dis.
entitled An act making appropriations for the current and contin-
goent expenses of the Indian Department and for fulfilfing treaty stip-
ulitions with various Indinn tribes for the year ending June thirtieth,

o o a5 18R
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ARTICLE L.

Preatuble.
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ABTICLE .

Lands ceded.

ARTICLE 3.

Consent 1o seftle-
ment ol Bpokine.

ARTICLE 3.

Consent  to settle-
ment of Kalespil anad
ciber Indiaus.

ARTICLE 5.

Caenr dtalene Res
ervation o remain In-
Qian land,

eiehteen hundredand eighty-seven, and for other purposes.” approved
May tifteenth, eighteen hundred and eighty-six. by John V. Wiigh,
Jared W. Daniels, und Henry W, Andrews, duly appointed commis.
sioners on the part of the Uniterd States and the Crear d'Alene tribe
of Indinns now residing on the Caur d'Alene Reser sation, in the Tep-
ritory of iduho, by their chiefs, heardinen, and other male adults,
whose names are hereunto subscribed, they being duly suthorized to
act in the premises, withesseth: :

PART I1J. LAWS GOVERNING VARIOUS TRIBES.

ArticLr 1.

Wherens =aid Ceear 'Alene Indians were formerly possessed of o
laree and valuable tract of land lying in the Territories of Washing.
ton, Iduho, and Montana, and whereas zaid Indians have never ceded
the same to the United States, but the sane, with the exception of the
prosent Creur d”Alene Reservation. is held by the United States and
cettlors and owners deriving title from the United States, and whereas
<aid Indians have received no compensation for said land from the
United States: Theretore,

ARTICLE 2.

For the consideration heveinafter stated the said Ceenr d’Alene
Indians herebyv cede, grant. relinquish, and quitclaim to the United
Stutes ull right. title, and elaim which they now have, or ever had,
to all lauds in said Territories and elsewhere. except the portion of
Jand within the houndaries of their present reservation in the Terri-
tory of Idaho, known as the Ceeur &' Alene Reservation. '

ARTICLE 3.

The =aid Ceeur d’Alene Indians agree and consent that the Upper
and Middie bands of Spokane Indians residing in and around Spokane
Falls in the Territory of Washington, may be removed to the Cwnr
& Alene Reservation and settled therson in permanent homes on the
torms and conditions contained in un agreement made and enteved into
by and hetween John V. Wright, J ared W. Daniels, and Henry W.

Andrews. cotmissioners on the part of the United States and said
Spoliune Indians, concluded on the fifteenth day of Maveh, eighteen

hundred and eighty-seven, at Spokane Falls, the Territory of
Washington.

ARTICLE 4.

And it is further agreed that the tribe or hand of Indians known ns

Calespels, now residing in the Calespel Vulley, Washington Territory.
and anv other bands of non-veservation Indian= now helonging to the
Colvills Indian Ageney, may be removed to the Ceur & Alene Reser:
vation by the United Srates, on such terms as may be imutually agreee
on by the Uuited States and any such tribes or bands. '

"AKTICLE 3.

I consideration of the forevoing cession and agreements. it
awreed that the Ceur dPAlene Reseorvation shall be held forever u-
Indian Jand and as howes for the Cour & Alene Indizns, now residime
on sid reservation. and the Spokane or other Indiins who mu_\'_‘“‘
removed to said reservittion wder this agreement. and their ]{)ostvrli.‘”
and no part of =aid yeservation shall ever be solll vecupied, open o
white settlement. or otherwise disposed of without the consent of the
Indians residine on =aid reservation
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FIFTY-FIRST CONGRESS. SESS. 11, CH. 53, 1991

AgrricLy 6.

And it ix further agreed that the United States wiil expend for the N
tenefit of cidl Crenr & Alene Indinns the =umn of one hundred and tifty
tyoetsitind dollars, to be expemded ander the divection of the Seeretary
of the Jatevior, as follows: For the first year. thivty thousand dolhurs,

“anl for each succeeding vear for fifteen vears, eivht thonsaml doflars.

\= =oon as possible aftor the ratification of this agreement hy Congress,
there shall be erocted on said reservation amiw and grist mitl, to be
operated hy stean, and an engineer rud miller crployed. the expenses of
ildine said milband paying the engineer and wilier to be paid outof
the tunds herein provided. The renmining portion of said thirty thon-
wnrd dullars, ifany.and the other annual payiments <hadl he expendedin
the purchase of snch nseful and necessary articies ws shall best promote
the progress, comfort, improvement, cducation, and civilization of sai
Ceeur d’Alene Indians, parties hereto. :

AvricLe 1.

[t is further agreed that if it shall appear to the satisfaction of the
Seepetary of the Interior that in any ver in which payments are to be
wide as hevein provided said Ceenr d'Alene Iondians ure supplied with
< useful and necessary articles and do not need the same. and that
they will judiciously use the money, then said puyment shall he made
to them in cash. : :

ArTicLE 8.

It i» further agreed that any money which shall not be used in the
purchuzo of such becessary articles ov paid over, as provided in article
soven, shall be pluced in the Trewsury of the U nited States to the

erelit of the said Cernv & Alene Indians, parties heveto, and expended
for their henetit, or paid over to them,.as provided in the foregoing
articles.

ARTICLE 9.

It is further agreed that in the purchase for distribution of said arti-
clex for the henehit of sald Indinns the wishes of said Indiuns shall be
comsulted as to what useful artieles thev may need, ov whether they
need any at all, and therr wishes shall govern as far as it iz just and
pl‘"pl‘l'. :

ArTIcLE 10

421

ARTICLE B.
Faymeut tn Ceeur
]

Aluvne.

Distribution.
pINE

Arricles.

ARTICLE T.

Cash prymenta in-

stear of arricled. .

ARTICLE 3.

Balanees,

ARTICLE 3.

gelection of articles.

ARTICLE 10.

It is further agreed that in the employment of engineers. millers,  Erployment ol fn-*

nechanics, and laborers of every Kirid. preference shall be viven in all
en~es to Indians, parties hereto. qualified to periorm the work and
fabor, and it shall he the duty of all millers, enzineers, and mechanwes to

1ana,

teach all Indians placed under their chavee their trades and voeations. -
3 o

Auntictu 11,

AmTicrE 1L |

Phvsicinn, blnek-

1t ix further agreed that in addition to the amount heretofore Pro- anith.mu enrpeater.

vided for the henefit of said Coeur @ Alene Indinns the United States,
nt its own expense, will furni=h and employ for ghe benefit of said
Lndians on said recprvation & competent physician, medicines, . black-
stith, und carpenter.

AnricLy 120

ARTIC LE 1L

Marriages with

Tn order to proteet the morals and property of the Indians, parties whice men.

~ hereto, wo female of the Camar A" Alene tribe shall be allowed to marry

nuy white man unless, before said marriage is solotnized, said white:
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. 422 TART JT. LAWS GOVERNING. VARIOUS TTIBES. :
me man shall give snch evidence of his character for morality and indus. 3 il
! try us shall satixfy the agent in charuee. the minister in charge, and the : Biaratet
: chief of the tribe that heisa fit per=on to reside amone the Indian., Y
! and it #s further agreed that Stephen E. Liberty, Joseph Peavy, - covw T
Patrick Nixon. and Julien Boutelier, white men who have married wie b
[ndian women and with their fumibies reside on the Coear dAlene Res. PR
ervition, are permitted to remain thereon, they heing subject, how- PO
over. ta all Jaws, rales, and regulations of the Commissioner of Indiay _ . no
Affairs applicable to Indian reservations. Fe
oo - TERY
ARTICLE 13. . ArTICLE 13 ' trt
et
M{gﬂ;}; for Do $met [t is further agreed and undlerstood that in consideration of the
: amount expended in baildines and other improvements on said Corur
d"Alene Rescrvation for relivions and educational purposes by the
‘ De Smet Mission, and valuable serviees in the education and morl
= training of children on said reservition, and in consideration that the
n Indinns. parties hereto, have donated for said purposes one section of
o - ‘ Jand on which is situnted the hoys' sehool, one section on which is sit-
- wated the oirls school, and one seetion of timbered land for use of
o . - the schools. that said DeSmet Mission and 1t5 SICCes=soTs may continue
- to hold and use said three soctions of land and the huildings and ‘
, improvements thereon so Jong as the same shall be used by said e E
o ' ' Syet Mission and its successors for religious and educational purposes. . ?:
" : s
N ' ARTICLE M. . " ARTICLE 1k . ' . )
e Effect. This agreement shall not he binding on either parfy until ratified
-0 by Congress.
o Efgmanires. In tectimony wheveof the said John V. Wright, Jared W. Danicls, : e
Lo and Benvy W. Andrews, on the part of the United States, and the o ot
. chiefs. headmen. and other adult [udians. on the part of the Indiuns, ' 1]
o ' parties hereto. have hereunto set their hands and affixed their seals. _ -
R : Done at De Smet Mission on the Ceenr d'Alene Reservation, in the : Ty
; Tervitory of Idaho, on this the twenty-sixth day of March, in the year ' ' .
! of our Lord one thousand eight hundred and eighty-nine. 1
v Agreemunt with  See. 20. That the following agrecment entered into with the s s
" gy dalene 2O Oy (A lene Indians by Benjumin Simpson. John H. Shape, and :
Napoleon B, Humphrey. Commissioners on the part of the United |
States, siened by suid igmmissioners and by said Andrew Seltive,

Chief. aml others, on the part of said Indians. which agreement hiears
date September ninth. eigﬂtuon hundred and eighty-nine, and is now
on file in the Interior Department. is herehy accepted, ratified, nmi
contirmed, and is in the following words, to wit:

T Apreement. . o AGREEMEXNT.

23 Hlat., p 1002 This asreement, made pursuant to an jtemn of an Act of Congress. S LT
| namely: Section £ of the Indian appropriation act., approved Mareh :
: two. oichteen hundred and cighty-nine, (25 Stat.. 1002). by Benjamin

Simpson. John H. Shupe. and Napoleon B. Humphrey. duly ap
pointed commissioners on the part of the United States, parties ©
the tirst part, and the Cour d'Alene triba of Indimns, now residing
o the Ceenr @A lene Reservation in the Tevritory of Idaho, by thew
chicfs. beadmen, and other male adults whose names are hereunte
subscribed, parties of the second part witnesseth:

ARTICLE L. : ArTicLE L.

- - - . " ¥

Lands on reserva-  For the consideration hereimfter named the said Cour d f\lf ne

( Indians hevehy cede, grant. relinquish, and quitchuim 1o the Lt
» States. all the right, title, and clum which they now have, or ¢t r

tion ceded.
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i, to the sollowing-described portion of their reservation, to wit; Description.
Peprinning ul ghe northeast corner of the said reservation, thence run-
e alony the porth houndary line north sixtv-seven degrees twenty-
pie maiputes west to the head ol the Spokane River: thence down the
spoknne River to the nortlpvest boundary corner of the said reserva-
thons thenet <outh along the Washington Perritory line twelve miles;
thenee due east o the west shore of* the (ot dAlene Take; thence
contherty along the west shore of said lake ton point due west of the-
pwuth of the Cosur 4 Alene River where it cmptics into the said lakes
thener in due east line until it interseets with the enstern houndary
hine of the anid reservation: thence northerly along the =aid east .
boundary Jine to the place of beginuing. : K
ARrricLE 2. ARTICLE 2.
And it s further :1g1'ccd, in consideration of the nhove, that the Money payment.
United States will pay to the said Ceur Cilene tribe of Indians the '
—am of five hundred thousand dollurs, the same to be paid to the said
Conr dCAlene tribe of Indinns upon the comptletion of all the pro-
visions of this agreemeut.
ARTICLE 3. ArTicLed.
It is further agreed that the payment of money aforesaid shull he  Tobepaid pro rais.
anuke to the said tribe of Indians pro rati or <haye and share alike for
eneh and every member of the said tribe as recognized by spid | tribe
now Hving on =aid reservation.

ArmicLE + ARTICLE 4.

it is farther agreed and understood that this agreement shall not  Dependent on ratifi-
be hinding on either party until the former agreement now existing calion ol formeragres
between the United States by the du1y-:q’)pnintod commissioners and
the said Ceeur d"Alene tribe of lndians. hearing date March twenty-
sixth, eighteen Lhundred and eighty-seven. shall be duly ratified by
Congress; and in the event of the ratification of the aforesiid agree-
ment of Mareh twenty-sixth, eighteen hundred and eighty-seven. then
this agreement to he and remain in full foree and citect but not bind-
ing on vither party antil ratitied by Congress. [n witness whereof
the said Benjamin Stmp=on, Johin . Shape, and Napoleon B. Hum-  signatures.
phrey. on the part of the United States, and the chiefs, headmen, and
other ndult mate Indians, on the part of the Judinus, parties hereto,
have hereunto set their Lnds and atixed their seals. :

Done at D Swet Mizsion, on the Coeur d Alene Reservation, iu the
Territory of Idaho, this the oth day of September. in the vear of our
Lord one thousand cight hundred il eiehty-nine.

_Sec. 21 That for the purpose of catrying into effect the provi- o R to Coour
stons of said two agreements with saitl Ciear dCAlene Indians there
are Lieveby appropriated. out of anuy woneys in the Treasury nob .
otherwise appropriated, in the manner and for the purpose as hercin-
wfter specitieadly stated the following suns. to wit: For the first jn-  Divison.
staliment of one hundred and fLey thousand dollurs, a3 provided for
inarticle six of the first of saidd agrevoents, thirty thousand dolhurs,
10 he expended for the Huilding and eroction on =aid Coenr d"Alene

Tndinn Beservation of wsaw and grist mill, to be operated by stean, Mt
and for the payment of the wages of the cugineer and 1iller to be
vinployed in arid mitl, respectivelys the remuining portion of said
thirey” thousand dollars. if any. to be expended in the purehase of
such useful and necessary articles as <hall Dhest promote the progress,
vomfort, improvement. eduention, und civilization of waidd Coenr d™Alene
ln.(liuns, all of ~aid articles to be pun-h:lscd. and said emgineey and
miller to be employed = near @5 HEY he in strict conformity with
urticles nine aud ten of the first of sald agrecuents. And for the

wecessary articlis.
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Tro ratk payment.

Cedod nlsapet i
homestcad eniryeniy.

TR 8., seel 2501

Provisos,
Additional payment.

Enldiers and sailors,

R, 5., se08. 04, 2303,

Tatent to Fruderick
FoL.

]IART I, LAWS GOVERNING VARIOUS 'I‘RIHES.

purpose of meeting the requirements of articles two and three of
the sccond agreement aforosaid the sum of five huandred thouwsun
Aotars is herchy appropriated, -out of iy woneys in the Trensury
not otherwise approprinted. to he paid by the United States to the
wid Coenr d'Alene tribe of Judians wpon their complinnee with all
the provisions of the waid second agreament hereinbetore reeited, the
same to be paid to the < tribe of Indians pro rata, or share and
share alike. for eacl and every nmember of the said tribe as recognized
by i tribe now Jiving on sid™reservation. ‘
Srertox 22, That all Jands so sold and released to the United States,
ax recited or deseribed in hoth of said agrecments. and not hevetofore
granted or reserved from entry or Joeation, shall. oo the puassuge of
this act, be restored to the public dewmin, and shall be disposed of iy
the United States to uctual settlers only, under the provisions of the
homestead law, exeept seetion twenty-three hundred and one of the
Revised Statutes of the United States. which shall not apply, and under
the luw relative to town sites or to locators or purchasers under the

mineral laws of the United Stateas fhoreded. That each settier or pur-

chaser uuder and in accordance with the provisions of said homested
act. shall pay to the United States, for the land so taken by him, in
addition to the fees provided hy law. and within five vears from the
dute of the first original entry. the sum of one dollar and Aty eents
per acre. one-half of which shall he paid within two years: but the
rights of honorably discharged Union soldiers and sailors, as detined
and deseribed in sections twenty-three fmndred and four and twenliy-
three handred and five of the Revised Statutes of the United Stafes
hall not beabridged. except as to the suid sum to be paid as aforesaid:
FProrided further, That the Secretary of the Interior shall cause to he
surveved for and patented to Fredarick Post. upon his making tinal

: ]E:'oof of all thereof hefore the register and receiver of the proper

rayment.,

Agreement.

Treseription.

“nited States land office, and to the satisfaction ot the Commissioner
of the (General Land Office and Secretary of the Interior, and paying
therefor two dollars and fifty cents peyacte and the cost of making
such survey of such portion of suid reservation as is reeited I the
agrecment in word and tigures as follows. to wit:

- Know all men by these presents that 1. Andrew Seltice chief of
the Ceenr o Alene Indians. did on the fivst day of June, A n
eighteen hundred and seventy-one, with the consent of my peopls,
when the country on hoth sides of the Spokane River be‘longec} tome
and my people, for o valuable consideration sell to Frederick Post the
place now known as Poxt Falls in Kootenui County. Idahio, to improve
nd use the sume (water-power): said sale included ull three of the viver
channels and islands, with enough land on the north and south shoves for
water-power and improvements; and have always protected the =ak
Frederick Post. for eighteen years, in the rights there and thenven
veved, and he has always done rieht with me and my people.  We.
the ehiefs of the Ceur d Alenes. have signed articles of agrecment With
the Ciovernment to sell the portion of the reservation joining Post
Tulls. in which we bave excepted the abpyve-prescribed vights, hefore
conveved to Frederick Post. and no Indian and po white man oxevpl
Frederick Post have aay rights on the above-deserihed lands and river
chanuels: the sil Frederiek Post has fulfilled all of his guresments
with me aud my people by improving the watey-power and builiding
mill= at great expense, and 1 hereby aunthorize bim fo build a hov=e
and take full possession of the above-deserilied ndson the reservation
side. so that when the treaty is contimed he may have full possess1n
and protection of the Giovernment in the sane,

v {3iven under my band and xeal this 16th day of Sept'r., A
154
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“ A NDREW X SELTICE.
mark.
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25 § 379

Ngto 5I

C‘("m-.m:l member of once of tho Tlve Civl- wsectlon te be approved

J:zcci Imdian Prlbes, under provislons of courl, lg not jut{‘ilclnl in :)r{ rt::fur?n:g

Lo!u{rmsiuual Act, wlll not be disturbied  {he exereiso of any judictal ium:unnI g

hy_ Supremo Court ynless nrwainst elear  an nppeal will not ie from an nctiL'm u'r

weight of' evidence, In re Morrisorn’s I3s+  tho county court in approving or disap.

tate, 1038, 74 1724 1161, 181 Okl. 350. - proving A conveyance. iaddeck v. Jjuhn-
The action of a eounty eourt of Okla- som, 1920, 164 P. 1077, § Okl 230,

homa in :!:-)proving a conveyince of a full- Certiorari will not te to review the ne-

biood Im‘]mn Beir to lands jnherited by  tlon of the county court in approving or

such Indian from a member of the tribe, disapproving & conveyance. In ro Cu;c-!.:

which cooveyance was rgquircd by this man’s Estate, 1820, 187 P. 463, 77 Okl i~

INDIANS Ch. 10

§ 380. Leasc of inherited a,llotmanfs by superintendent

Resjcricted allotments of deccased Indians may be leased, except
for oil {md g.n:cs.minin_g purposes, by the superintendents of the
regervation within which the lands are located (1) when the heirs

or devisees of such . decedents have not been determined and (2)-

when the heirs or devisees of the detedents have been determined,

and such lands are not in use by any of the heirs and the heirs’

have not been able during a three-months’ period to agree upon a
lease by reagon of the number of the heirs, their absence from the
reservation, or for other eause, under guch rules and regulations ag
the Secretary of the Interior may prescribe. The proceeds derived
from such leases shall be eredited to the estates or other accounis
of the individuals entitled thereto in accordance with thelr respee-

tive interests, July 8, 1940, c. 554, 54 -Stat. 745,
Library refercnces: Indians §&=16{1); C.T.8. Indiang § 20 ot seq.

- Historical Note

Transfer of Xunctions, © All functions
pf all officers of the Department of the
Intertor and all Fouetions of oll ngenecles
and employees of the Department were,
with two cexceptions, transferred fo the
Secretary of the Interior, with power
vested i|_1 him to aulhorize their perform-
au¢e or the performance of any of his

funcfions by any of those ofMcers, agrn-
cies, and employees, by 1950 Iicorg, Plan
No. 3, E§ 1, 2 off. May 24, 1050, 15 116
3174, 64 Stnt. 1262, set eout in note under
section 481 of Title 5, Ixccutlve Depart-
ments and Government Qtiicers and Em:
ployees,

Crosa Referenecs

Navaje and Tlopl Indlans, lease of restricted allotments of ::ecoﬂsed‘lndinns in

connection with rehabilltation progrim, by persons seri "
N e ¥ I prescribed in this peetion, pee

CHAPTER 1L—IRRIGATION OF ALLOTTED LANDS

“Sec. : . T :

381, Irrigation lands; regulation of use of water,
882, Irrigation projeets under Reclamation Act!
383, : Estimates of cost; limitations as to.. Sl
384. Employment of superintendents of irrigation, T e
 385. Maintenance charges; reimbursement bffconstrﬁgﬁich- costs:
S apportionment of cost.. s oo et
386, . Reimbursement of construction charges,

482

|
|
|
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Ch, 11

See.

IRRIGATION '0_1«‘ ALLOTTED LANDS 25 §381

ag6a. Adjustment of reimbursable debts: construction éharges.
987. Basis of apportionment of costs of irrigation projecis inc@d-

ing maintenance; liens.

283, Claims for damages; settlement by agreement.

-

L&

289, Investigation and adjustment of irrigation eharges on Ia%\ds
within projects on Indian reservations. e

389a, Same; declaring laads fo be temporarily nonirrigable. Q3

320h. Elimination to permanently nonirrigable lands. . ‘

389¢, Same; cancellation of charges in absence of lien or contract

for payment,

3894, Same; rules and regulations.

199a, Same; reports to Congress.

390. Concessions on reservoir sites and other lands in Indian irrvi-
gation projects: leases for agricultural, grazing, and other

purposes.

f

§ 381, _Irrigation Jands; regulation of use of water

In eases where the use of water for irrigation is necessary to

render the lands within any Indian rejervation available for agri-
culteral purposes, the Secretary of the nterior is authorized to pre-
seribe such rules and regulations as he may deem necessary to se-
cure a just and egual distribution thereof among the Indians re-
siding upon any such reservations; and no other approvriation or
grant of water by any riparian proprietor shall be authorized or .
permitted to the damage of any other riparian proprietor. Ifeb. 8,
1887, ¢, 119, § 7, 24 Stat. 300, . . :

Historical HWote

Approprintiens for Irrigation Works,
ote. .
1625--Mar, 3, 1025, o 462, 43 S(at, 110

1155, ’

19°4—Funa 7, 1924, o, 288, § 1, 48 Stat.

475, :

Act June T, 1824 authorized the Secre-
tary of the Interior through the Indian
service, .to construct .a dam across the
Canyon of the Glla. River nenr San Car-
las, Arizona, as & part of the San Carlos
irrigation project ot a limit of cost of
$5,500,000 for the purpose first of provid-

ing water for Jands eliotted te the Pima
Indians and second for the frrigation of
sueh other lauds in publie er private
gwnership as in the opinion of the Secre-
tary could Le served with water fmpound-
ed by sald dam without diminishing  the
supply neeessary -for said Indian lands,
Such Act contained provisions relating.
to the method of defraying and reimburs-

“ing the United States and impesed cer-

tain conditions and limitatlons on the
expenditure of funds for construetlon on
aceount of privately owned lands,

Cross Refercnces

o

Cancellation of trust patents within power op reservolr sites, sec seetlon 332 af this

title. .

Roclamation Act irrigatlon projects te be carrled on under such arrangements and
ggreoments a3 Seeretary of Interior Jeems for best interests of the Indiung, sce 9CQ-

483

tion 382 of this title. - :




25 § 381

Note |

INDIANS Ch. 11

Notes of Decisions
Generally 2
e e o duty develves upon Sooretary to Drovide
andoum ;u]es for f)_uch just distribution, U, s
. Powers, D.CMoat936, 16 ISupy. 1o
bt , 1936, 1 E
]w,:::;ftz :;ghts beforo allotments 4 madificd on other grouné:; -giflitll:'] ey
shee i S 3 Lo TR
fenves 14 rﬁlzltrlllju‘:(;l 39 B.Ct. 344, 305 U.&. AR I
Distribution after allolments 5 o
Evidence 13
Excluslve rlghi of United States to use
waters for benefit of Indinns 3
Forfeituro of water rights 5
Injunctions 15
Jurisdiction 9
Liability to Tnited Statcs of land owners © Goterally
PI:::; Irrigation charges @ - The treaty between the Crow Indix
mm;;g:o N ;leli the United States creating the (‘rt::
s ‘ ndiax  Reservution impliediy corver
Pt::fciigﬁcrs of Indian Innds, water rights Water to Indians for i?fipgﬂtk)i Ul‘lle:ltlz:pf
OEeH,
el E&jsqf; Pu:!ve:;)s, C.C.A.Mont. 1938, 84 k.04
, adfirmed 59 S.Ct. 344, 305 & y
L34, 330, » 805 US. 83,

foriciture of water

The purpose of this see

~ A tlon i8 to pra.
ndg for distribuation of rights to-usp Ex:.(=lll
water m'unng individual Indians, Ander.
:;'on v. Spear-Morgan Livestock Co. 193-
Th P2d (6T, 107 Mont, 18, . k

} 8. Exclusive right of TUnited Stntes ta
use waters for benefit of Indinns
§ Where waters of creck on Indian reser-
vation were impliedly reserved to Im]lhns
by treaty, no title to waters could Lo ae-
quired by any ong exeept as specifled by
Congress. U. S, v, Melntire, C.C..—\.:\InnE
1939, 10L P23 650. See, alse, U, 8, v AI:
xander, C.C.A.Mont 1042, 131 Pad mw,

Library references

Inlians €12,
C.J.8, Indians § 29,

1. Turpose

T!xis section indleates congressional ree-
c}gn}ti{m of cqual rights among msldenti
Indinng as rvespects rlghts of holders af|
fee-shinple titles to land in Crow Indian

LRescreation to use part of trilial waters! Ihe Montana statutes regarding watcr

cssun‘l‘;inl for cultivation, T. 8, v, Pow.
ers, Mout, 1038, 59 S.Ct. 244, 305 U.8. 52
89 L.Ed. 250, 508 US.

z%clopt!un by tho Scerstary of the In-
terior of plans for irrigatlon projects to
serve  eertain lands  in Crow  Indinn
I?cscrvaunn under authority of this see-
tion was insuflicient to indicate a purposs
t? exclude ull other Innd from participa-
tion in essential water and thereby de-
etroy the equal interest guaranteed by
the treaty between the Crow Indions and
the Urited States, Id,

Where natural flow of water on Indi-
an reservatlon was insufelent adequately
to irrigate oll land allotted in severalty
th‘is section reguiring just and equal dis:
tributien of water ameng the Indipns
reslding upon a reservation whare irrl.
gatlun is necessary was applieable. U, §
;59.-&Iexnndcr, C.C.A Mont.1942, 131 F.‘.’f.i

Purpose of thls section, authorizing
Secretary of Yuterior to prescribe rules
to secura just distributlon of waters
among Indlans residing uwpon any reser-
vetlon where use of water for jrrigntion
fs necessary to render the lands avalluble
for agricultural purposes, s to Becure
distribution to individusl Indlans, and

48

r}ghl‘s werd not applicable to asserted
rights to water from rcreck on Flathea]
Indian Reservation, whero Congress hud
not made such statutes controlling in thé
reservation. U, 8. v, Melntire, €.C.L
Mont.1939, 101 F.2q 650, T

" The waters of ereck on Jand ressrved
ns @ genera]l Indian reservatien by tros r'v
with Indians ecding land to United Stafcs
were impliedly rescrved by treaty 1.0\.!:1;
dians, and United Stotes beeame a (rus-
tee holding legal title to land and w'lte‘rs'
for benefif of Indigns, Id, T

"thre the Drited States has not spe-
cifically granted te a state anv right in
the waters of streams within }an ;nd-i'm
reservation, ercated by treaty before tl]ue
state was admitted, it has the excluslve
right to use such waters for the boﬁeﬁt
of the Indiaus of thd reservatlon U 5
7. Parkins, D.C.Wyo.1925, 13 F.20 642

By Treaty of May 7, 1868 15

. Ma s , 150 Btar, 049,

creating Crow Indlan Reservacion title

to \_vatcrs of reservation stream was' vosts

;d ui: Unitg} Btates as trustee for Indinns,
cwls v, anson, 1851, 2 bl

Mont, 452, + T P an

€. Allottecs' rights befors allotments

The right to use water on Indian rescr-
vation for irrlgation betore Wistribution

i
!
i
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thereof by Secretary of Interlor amiong
Iodipns residing thereon is jnchonte in
souse that precisc minpunt or extent of
right assigned fo individual alletice i8
undetermined, but vested so far ns exist-
ecuce of allottec’s right to vse water is
concernpd,  Anderson v, Spear-Morgan
Livestock Ce., 1038, 79 P.24 607, 207 Mont.

18,

5. Distributlon nfter ailotments

An Indian in possession of land within
Indian reservation who econstructed diteh
to carry water to kis land, and who there-
alter gzave notice ot appropriation of
water, obtained no valid rights te wuter,
which had Leen impliedly regerved by
troaty regerving land as an Indinn reser-
yation. U. 8. v. Mclatire, C.C.AMont,
1039, 101 B.2d 650

Where supply of water is jngufllcient to
{rrigute land veserved to Indians and
thereafter allotted to Indians in soveralty,

IRRIGATION OF ALLOTTED LANDS

25 §381
] ‘Note 10
for exclusive use nad thereafter conveved
in fce, right to usc some portlon of tribai
waters essential for cultivation passed to
owners whose
homes and individupl farming and had
no value for agriculeure without water.
1. 8. v. TPowors, Mont.1838, 50 B.Ct. 344,
305 U8, 627, 83 L.Ed. 330,

his section did not aulthorize Secrotury
to ‘deprive an allattee or patentce of
nds in Crow Teservetion, or the sue-
cessor in title of any such alioltee or
patentee, of his just and equal right to
the use of waters, U, 8. v. Powers, C.C.
AMont.1038, 94 124 T8, affirmed 59 8.
Ct. 344, 203 T.8, 527, 83 L.Jid. 330

Purchasers of Indlans’ lands aoquire
same water righis fer sereage irrigated
when title passed, and added with reason-
able diligence thereafter, subjeet to gen-
eral laws. U. 8, cx rel. Ray v, Hilner, 1N
C,Idale 1928, 27 F.2d 000

An Indion allottee's right to use water

provisian of this section will be appliea- on Indian reservatlon for irrigetion i3
ble. Ed. appurtenant to land on which used, but
; conveyanee of such land by alisttee ae-
6. Liability  to Un_itcd States of land quiring fee-simple title after removal of
owners fer irrigution charges rostrietions of trust patent conveys right
The sets of Congress sutheriming I+ g4 use water ns appurlenance, in absence
rigation projects on Indian reservatlons or contgary intention.  Anderson .
and grantlng power te ihe Interior De-  gpear.Morzan Livestuck Co., 1038, 70 IM2d
partment to regulate the same and apper-  gy7, 107 Mont. 18,
tlan the charges for operation and main-

tenanee upon the lands irrigated creates g Jyurisdiction

u direct linbility for such charges, which
will sustain an action therefor by the
United States and egn owner of land in
wn Indian reservation and under a gov-
ernment irrigation project who received
water therefrom for a unmber of years,
when ho refused to make further pay-
ments on back charges due for operation
and mnintenance, wes Lable for such
charges for ecach year, though on his ro-
fusal the water wag turned off from his
land. U, 8. v. Parking, D.C.Wyo.192G, 18
.24 643,

7. Abandenment or forfeiture of water

" rlghts .

Indians’ reserved water rights were
not abandoned or forfeited by failure to
reside on lznd and use water, T. 8. ex
rel. Bay v, Hibner, D.C.Idaho, 1028, 27 F.
24 DO,

8. Purchasers of Indian Iands, waber
righiy of

Tnder treaty between the Crow Irdians
and the Tnited States ereating Crow In.
dign DRosorvation, waters within rescr-
vation were reserved for equal henefit
of tribal members even though treaty
contained mo definite provision concern-
irg apportionment or use of waters, anf,
witen ellotrients of land were duly made

A state court was without jurisdiction
to adjudicate rTight te use water of
stream on lands within Indian reserva-
tien, as United States eould not be made
party thereto for lack of jurlgdiction. ]
Anderson v, Spear-Moergan Iivestock Co., ]
1938, 79 P.24d 667, 107 AMont. 18, i

10. Tarties

Owners of unalictted Iands were “indis-
pensable parties” to suit to determine
the priority of rights to water on Indian
reservation as bebween allotted and un-
allotted lands. U. 8. v. Alexander, C.CA.
Mont, 1042, 131 .24 3568

The United States wns not an “indis-
pensable party” to suit to egtablish right
to waters from Mud creek on Flathead
Indian Iteservation, where biil stated no
conge. of action. T, 8, v, McIntire, C.C.A.
Mont, 1939, 101 I".2d G50

The right, it any, of the United States
and patentecs, or suceessors in title of
patentees, to whom the United  States
convered allotted lapds in Crow Indian
Reservalion, er any of theiwr, to divert or
nse waters of Ledge Grass creek, Little
Big Horn river, and their tribataries,
could not be determined in sult to which
pll owners of lands within the reserva-
tion were not parties, since all owners of
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Iunda within reservntion werg fnovossnry
parthes”™ 11 M v, Puwers, A Ao,
TR, B 1) TRe, aeted oF 80U S,
als 148, 62T, 83 T.agd, 330,

Where by ereation of Tndiun roreryi.
ton, (Wie to walers wus viosted In United
Slates as trustee for Indiang, and no ul-
Intment ol witers of glrenma of roseryis
tlon had becn made to uny rescrvalion
laud, plUntill, owner of resvryvation land,
wlio soughi Lo enjaln defendunts, owners
vt Hnd ontside of reservalion, from usbiy
witler from reservitbon crook for irrign-
thor, until suficient water had been sot
aside for plaintlff, was required to sub.
mit precl of his right to use &4 specified
quantity of wrter and as defendants con-
tended that there was no right to use of
Bny spoeciticd awount of iwater until ng-
eessitios of cvery acre of Indinn lznd had
been determined, Tnited States was a nee-
essnry  party te mainteunnce of netion,
Eewls v, Llunson, 1951, 207 og 50, 124
Mout, 202, .

11. TIleadings

Where United States brought sult as
trustre of Indians to quiet title to cortnln
alleged water rights or Indinns, couct
should have required gl defendants to
gpbear by answoer and scb forth thelir
cluling of rlght to use of woters, U, S,
v, Ahtanum Irr. Dist,, C.AVash, 1056, 240
B2 321, certiorart denjed 77 8.Ct. 356,
352 U8, 085, 1 L.Bd.2d 367,

12, Dismissal

Where United States brought suit as
trustee of Indian trlbe to quiet title in
certain water rights, court committed er-
ror kn dismissing suit after deciding that
Indians had no water rights because of
prior agrecement by Seeretary of Interjor
when claims and issucz were presented
that required determination ang adjudi-

W cation of the oxtent of the rights of tha

parties. T, &, v, Altanum Irp. Dist, C.A,
Wush.1956, 238 3.2q 821, certiorarl denled
97 3.Ct. 386, 352 U.8. 938, 1 L.Bd.2q 367,

13. Evldonce

In sult by United Statey ag trustec for
Indinan tribe to quict title to certain al.
feged water rlghts of tribe, where quan-.
tity of water required by Indlap lands
was both stipulated and Proven ng more
wasg requlred, as the United States has
the right to make distributlon gf its
water under such rules as it may adopt,
and it was not necessary to show whot
particular parcels or alletments  were
served by the Indian Service titches, so
fong as adequate proof wwas made of their
aggregate needs. W S, v, Ahtppum Irr,
Diat., C.AWash 1056, 23¢ F.2g 321, cortio-
rari denled 77 S.CE 3%, 352 U.S, 088, 1
L.Ed.24 307, o

INDIANS
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T kuit by federst governmonl to pe.
Ml while grantmw of Ly altunged
withln Tundian rescevation fraunt diverityy
walord of reservitlion, evideneo eatphii T
thal wie-linlf mdoee's ek vl walor s
acre deliyvered upon land to e freiy
wag snflicicnt fur yuceessful Irrbrnti
ol vrops, U, 8. v, Iowers, InC M ane 1y
16 ¥.Bupp, 155, modified on obhier grouniy
D I020 783, affirmed 50 5.0t 34l 3ud Uy,
427, 83 1,300, 330,

11, Dotenses - -

The Unlted States in hringing sult on
behalf of Indign trite to quiet titfe T
Indians’ alleged rights to water ig nut
subject to the defenses of laehos or py-
toppel. U, &. v, Altanum Irr, Dist,, A
Wash.1056, 236 o 32, eertiorarl denied
T 8.Ct. 386, 352 V.S, 988, 1 L.d.2q ao7.

Transferees of foo patented Indian ut-
lutments wery not Imrred by stntute of
Imitullens or Inches from claimlng any
purtleipation in the ULepedt o' gouvern.
ment's irrigation system on Indisn rej.
ervalion, since any suit browght to e
tablish rights’ would ‘heeessarily Inelude
United Siutes as a necessary party, and
since TUnlted States wis not suscoptibly
to sult, rights conld not be szaig to bLe
barred. Id. :

. InjJunctions

In 2 case invoiving disputed rights ot
Indianeg and wlhite settlers bordering un
reservation asg fo their raspective righty
to water in stream forming boundury of
reservation, wherein it wag cleimed that
diversion by white settioyg of wuter was
wuasteful, an injunction against such wasie
would be an auppropriate part of the .
cree If the fucts disclosed a need for i,
U. 8 v. Ahtanum Ire, Dist,, C.ANVash,
1056, 236 1.2 321, certiorari denied 77 8.
Ct, 8s¢, 852 U.§, 088, 1 L.md.2d 257,

The United States, in order to enjoln
owners of allotted lands on Indian Toser.
vatlons' - {rom diverting through * their
privately coustructed  ditehes water on
the reservation impliedly reserved te In-
dlansg, must show that water was wrong-
fally diverted, 1, 8. v. Alexandor, C.C.A.
Mont.1942, 131 F.2a 350,

The diversion by owners of Indipn al-
lotments threough thelr brivalely cone
structed ditehes of water vn Indjun reser-
vation impHedly reserved by treaty to
Indians wa3 not subject to injunctlon as
“wrongful dlversion” in the abzency of

sllowing that inore thap was required to

Irrigate - the allotments wia diverted or
that diversion violated rules promulgated
by Secretary of Interior under authority
of ks section te Insure equal distrivu-
tiom ot water, Id.0 : ¢ e
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platita wele nab such rules ad Boerptary
o r HIE W

of Indovler wan wulhorizal by (hls 11\

ton to preseribo Inoorder o secure tha
fu

jusl

Unrong

aeeretaprial decress relating te prlvate

mid  equal  distrlbolion of  waler st

Tnedians residing upon o reserva-

In eavrying out any irrigation pr

aEainEl o i
‘ll”ut]hl!iliﬁ throngh Lheie prividely

. . ! ag2
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Lien, thoe viplatlon ef awhleh roles n:i.::i,h.f'
iy ;lletin\ [he bnsig Tor indnnelive el

Aleernion by awners of Tidinn

ructed dhtehos of water on {he roservi-

thon.,  Id.

i i er Ile ation Act
§ 382. Irrigation projects under ieclamatior

ojeet which may be undertaken

UNGer lho I”-DV]; ons Of 1 ILeL 3] th] 1T Wh.l h. may nldk(,
8] 1.1 Q Ir. M 1 ALt, < 1d ¢ <

possible, and provide for

other lands, the irrigation of all or any part of the irrig

in connection with the reclamation of

able lands

i i 24
heretofore included in allotments madf‘s to_IndmnsPniefos;it]gnssm
of this title, the Secretary of the Interior 18 authorize B

arrangement _ ;
deems for the best interest of the

or charge for construction, eperation, 01" s 2
be created apainst any such lunds. M(u.- » 1909, c.

708,

. e 'y ,tar
t and agreement in reference thereto as said Secretary
'Y I3

Indiang: Provided, That no len
maintenance shall therchy
35 Stat.

Historical Note

References in Wext. The 'Ile.c]:‘.mn-t;o‘r&
Ael, referred to in the text, 31[;;1 (‘.:(‘;iﬂl‘llll.l
seotions 372, 373, 381, 353, . SU2, 411,
j:1(':(3, Ew, 421, 431, 432, 434, 439, 401, 401,

and 483 of Title 43, Publle Lands.

Codifiention. A further praviso autlmrj-:
{ged the expenditure, to_ mect the ;:_ost:,til
carrying out this sectmn,'of. a In'mt;;e
pmoung from theo approp::mtmn..md he
et for irrigation and was omitte
teinporary. :

Notes of

Iibrary relerences

" Indiang &=12,
. J.8. Indians § 20,

1. Coenditions precedent fe ct_mstructifn;
of dam ais part of irrlgation projfec

Under Act June 7, 1924, c. 288, 43 St;:tc
475, entitled "An Act For the contmé.a e
of construction werlt on the S.:m AT d
Federal irrigation projcct_ in A.[’]Z(']_nlﬂ, a?’
for other purposes” which prevides ;[n:f
goction 1 that the Secretary olf“the g
terior through the Indian sgu.ce' musé
coustTuet o dam  across the Canyu;n (;
the Qila River near San Cur)os,_ A‘r z:?m;
as a part.of the Sen Carles jrriga

project as contempiated-in the. repert of
{he chief engineer of the Indian irmg.t-
© tion service for the pu::po.sc, first, of] p;gq
viding water for the irrigation of |:::”,
allatied to Pimua Indians on the lda
River Descrvation, Arizoma, and s\_econ. .

Simllar Provisions. Similar pxwwris_]lcn]\.s
were conbnined In Acl Apr, 30, 135,
1058, 35 Stat. 85,

Drainago pisscssmoents, 1‘?()\'18[0!}3 far
the payment of drabnage u.?:s_t:.‘:s:nmms‘ o‘n
nllotted Indian lands in Di{l:lh()!lllﬂw “ele
made by Act Fuly 10, 1912, ¢ 240, 37 \t'u
194, as amended by Act Aug. 31, 1016, .
425, 39 Stat, 673

Deeisions

for the irrigation of such ather lands ns'
in the opinipn of the suid Seeretavy c-:lrl.
be served with water impounded by said
dam withont diminishing the sum;l,v'n-ef'.‘—
essary for said Indlan lands and w]u;.}
provides by section 4 that ne part of t)ye
sum previded for by the Aet shall be ex}
pended for constrattion on lncum:nt of
any lends in private ownc‘rsh:p_ until lztln
approprinte repayment c:mltrzw_t in m-c‘)m' -
- ance with the terms of the Aet and 1{1]
form appreved by the sald Secvefary Silil
have been properly executed, efc., mg
Secretary of the Inferier may m:uccc
with construction of the (..lum wnhou(ilz
awaiting fulfillment of ref;mrtl\ments [y
conditions of section 4, the primary Eur-
pose of the Act being t? provide w .1t\e:-
for the Indiang on the Gila River I.Iesulr-
vation which might De d'f"f’t‘:lted if 't ;e
commencement of construction must( n‘;\aﬁé
the pleasure of private owiers, 1928, 3
© Op.Atty.Gon, 81,
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vostod I goverament |
revoke or rewrite will whieh ref
tionad  testumentary  scehemoe  simply

§ 373d., Disposition of estates
Chickasaw, Choctaw, amxl Seminole
leirs

eirfed rae
be-

guse of subjective Teeling of
afficlel that the disposition of estate was

olrleinl {m\\‘(r!’ to ¢
nob Just nud equitable,

r

Foveratent

14,

of intestate members of Cherokee, -
Nautions of Okinhomin dying without

Upon the final determination of a eourt having jurisdictlon or by de-

cision of the Secrctary of the Interior after a perind of five years from
the death of the decedent, it is determined that a member of the Chero-
kee, Chickasaw, Choctaw, or Seminole Nationg or Tribes of Oklahoma or
a person of the blood of said tribes has died intestate without heirs,
owning trust or restricted Indian lands in Oklahoma or un interest there-
in or rents or profits therefrom, such lands, Interests, or profits shalt
escheat to the Nation or tribe from which title to the trust or restricted
Indlan lands or interest therein was derived and shall be held thereafter

in trust by the Unlted States for sald

Pub. L. 91-240, May 7, 1970, 84 Stat,
1’373 U.8.Code Cong, and Adm,
2078, .

Legisiative Histery. For leglslotive
histery and purpose of I'ub. L, 01-210, sce

g 378.
Index to Notes
I'arties 1
1. Pnrlles

United States h.ud interest in ]aml allot-
ed to deceased Indian, was an Ind spetis-

nation or tribe.
203. .
News, p.

Partition of allotment among heirsj patents

able purty to action to partition allot-
ment and had not consented to he sued so
that dismissal of particien action was
reguired. Chemah v. Fodder, D.C.OklL
1968, 259 P Supp. 410,

§ 880. Lease of inherited allotments by superintendent

Index to Notes

Injunctions 1

1, Injuncltiond

Actinn by minority number of owners
of undivided heirship Bnlerest In coriginal
trust patent Indian allotted lands to per-
manently  enjoln  Indisn agency  super-
intendent frow leasing or perpitting cer-
tuln lamls in reservation until he compiied
with ail stntotes, rules aud regulatiobs
snd procured valld suthority from gl
helrs or devisces would be dismissed ag
moot ywhen act sought to be enjoined was

carried into effect by superintendent on
or gbont tlme action was commenced or
immediately following denlat of motien
Tor tewmporary injunctlon, Hely Hugle v.
Towle, %.C.S.D.IUGS, 32 IFR.ID; 891,
Action by minerlty number of owners
of undivided heirship interest in original
trust patent Indian allotted lands to per-
munently enjoin superintendent of In-
dian reseryation from leasing or permit-
ting certeln land untll he complied with
cortain conditions would be dismissed for
failure to joln asz Rarties defendant per-
sons to whom land was pruposed ta be
leased &nd the other 1it owners of in-
terest in land. Id. :

CHAPTER 11.—IRRIGATION OF ALLOTTED LANDS

§ 881,

8. Purchasers
rights of
Beeretary of Interier and Dureau of
Indinn Affnirs have statutory authority
to expeud funds for henefit of lands lo-
{ eated  within 1pdinn irrlgation prejects
1 wlthout  regard to whether hands  are
owned by Indians  opr  non-Indians,
HSceholder v, U &, ILC.CulliGy, 295 10
%.'um:. 1282, nffirmed in part, reversed lu
Ypurt on other wrounds 424 1724 1123, cer-
schorarl denied 91 8.0t 240, 400 DS, D42,
27 [.Ld.2d 4., '

of Indian lands, water

Iirigation Innds; regulation of use of water

Proposed expenditure of Indian irriga-
tion project funds for benctit of non-In-
dian owner of land sltvated within Indi-
aw irrigation system did not constitute
an uneenstitutional taking lu violation of
U.5.C.A.Const, Awend 3, p breach of fi-
duciary duty owed to Indinng by govern.
nent or gn abuse of discretion, pranted
o Seeretary of Interior aud Bureau of
udign  Affalrs, reparding disbursement
of moneys approprinted For Indian jrri-
watlon projects. Id.-

§ 380a, Adjustment of reimbursable debts;; construction charges

Supplementary Index to Notes

Adminlstrative remedies, exhaustion 3

2. Adminlstrative  remedies, exhausiion
Where judgment wus owarded to In-
dian tribe for which Congress had previ.

ously anthorized appropriations, United
Htates' claim for recovery of relmbursable
expenditures ay deht owing to TUnited
Sgates was matter whieh Conpgress had
reserved at least fnltially tfor excluslve ad-
wintstrative determinetion and, in absence
. of suclh determinatlon,. court would not
conslder eluim, )
v, U, 8, 1968, 365 ¥.2d 279, 177 CL.Cl. 309,
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§ 389, Investigation and adjustineent of irripation charges on lands

within projects on Indiun reservations

¥ort Teck Indian Yrripntion Project.
Tub.L. 90-143, Nov. 16, 1967, 81 Star. j—lLL‘-&,
tirovided :

“That, in nccordance with provisions eof

tho Aet of Joue 22, 1085 {40 Siat, 1503
U US.C, B80-3%00)  [xeeticils 3SU-08He  of

this titlel, thn erder of the Secretary of
the Iuterier cancellng delinguent irriga-
tian vperstion and maintenunes charges
in the mmount of $161.40 and any neerned
lnterest thereon for certain lands adin-
cent to but outside the Loundary of fhe
Irart Peek Indian irrtgation project, Mon-
tana, and reimbursable irrigation con-
striction costs in the amount of $206,-
002,21 against fands within the Fort Peck
Indian drrigetion projoct, Moentann, as
listed and deserthed In sehedules referred
to in such erder, Is hereby upproved.

“Bee. 2. Unassessed censtruction costs
of $118,206.6F sllovalio against Loth the
Indian- angd won-Indian-owned Iands in
the Frazier-Wolf Polut unit of the Morg
LPeck Indiaa brrigation preject, AMontana,
are hereby eanceled.”

HKlamath ¥ndian Irrigation I'roject, In
accordunce with sections 380-88%¢ of this
title, the erder of the Secretary of In-
terior eanceling $401,440.55 of refmbursable
irrigation cosis and any acerned inter-
est thercon chargeable to lunds in the
Klamath Indian irrigation projeet, was
approved by [ub.L, B8--136, Aug, 20, 1yt
75 Btat, 554, P

Vintah Indian Irrigation Projecet. Tyl
L. 91-i03, §§ 1-5, Sepe. 18, 1970. 84 Stat,
843, 844, authorized the Secretary of Iu-
terior to reimburse the Ute Tribie of tie
Uintah and Ourau Reservation for trilul
funds that were used to coustruct, uper.
ate, and maintuin the Ulntal Indian ir-
rigation project, Utah,

Wapate Indian Irrigation Proeject., In
accordance with sections 389-380¢ of this
title, order of Seeretary of the Interior
dated September 12, 10562, ceneeling %4,
84,38 of dellnguent irrigation chirges,
é)rm‘n_din.g fer the deferred payment of
1_0'.'.3::6‘0.3. and previding for ihe removal
ot 78.12 geres of assessable land from the
Wapato Indlan irrigation project, was ap-
ggg:ug_fgﬁy Pub. L. 88-230, Qct. 28, 1962, 77

Wind River Indian Irrigation Project.
Tutn 1., Ra-115, Hept, 6, 1963, 77 Stat. 151,
provided: “That, in yecordance with the
Drovision of the Act of June 22, 1630 (49
Biat, 1503, 23 UB.C, 4850-38%e  [sectious
uNU=380e of this title]), the order of the
secretary of the Interjor canceling delin-
quunt operativn and malntengnee irriga-
tionr ecliarges in the pwount of §1,134.89,
whiclh Includes both principal and neeried
intorest  thereon, against” iands on  the
Wind River Indian irrigation project,
Wyoming, described as the northivest
qauarter  northwest  guurter, southwaest
(quarter northwest quarter of section 9,
township 1 scath, range 4 ¢east, Win
Ttiver meridian, and a contract for the
tleferred payment of delinguent charges
11]1 thuiia,l'mouxzt ol $2,331.59, are hereby gp-
vroved,

Index to Notes

Geonerally 14
Power of Seeretary 1

——

e, Gencrally

his section anthorizing Becretury of

Interior to fuvestizute irrigation charges-

levied en owners of non-Iudian lands an-
der Indinn  dfrrlgation projects und to
recgmmend deferral of those charges in
approprinte cases does uot include only
chirges that arose when lund which hus
heen  purchased by » non-Indian, was
Indlan-owned but includes charges prig-
g subsequent o purchase, Seholder v,
L.r_S.L,l (?1.-&.10:‘3{1.1%7% 4398 I0.2d 1123, certio-
mri donjed Ot 240, ¢ L& ML, 27
.. 13,24 46, O 400 LS. iz
1. Yower of Sceretary

Secretary of Interior and Bureau of
Ingion Affairs have statutory authority
to expend funds for benefit of lunds lo-
eated  within Indian  irrigstion projects
without regarg to  whether lands are
owned Dy Indiang or non-Indlans.
F‘:L'iloid.ﬂl‘ LYo U8, DC.Calldsd, 298 ¥
Supp. 1282, affirmed in part, reversed in
purt on other grounds 438 24 1123, cer-
Liorari denied PL B.Ct. 240, 400 TU.5. 948,

27 L.1Ed.2d 248,

CHAPTER 12.—LEASE, SALE, OR SURRENDER OF
ALLOTTED OR UNALLOTTED LANDS

See,
416, Lreases of trust or restrieted lands
on San XNavier and Salt Liver
Fima-Maricopn  Indian Rescrva-
tions for public, religicus, edues-
tional, recreational, res[doutiul.
business, farming or grazing pute-
nuses [New],
ame; covenant provision; Iedoeral
or Stale court jurisdiction of
. violations {Newl].
416k, Same; notification of lease nrovi-
sions;  eutline of majer provi-
sions ; consideration - of com-
ments; non-Indian leszeos [Newl.

§ 391. Continuance of restrictions

8. Law governing
Leasing of restrlcted Tndlan lands and
Mght £o onter and remnain thereon is mat-

57 U.5.CA
1971 PP,

U. B,

45

SBer,

410, Bame; lease of lands of deceased
Indiang for benefit of heirs or
devisess [New],

416d. Same; advance payment of reat or

. other consideration [New].
416e. Bame; approval of loases [Newl.
416f.  Bame; dedieation of land for pub-

lie purposes [New].

416g. Same; contract for water, gewer-
age, law entorcement, or other

i nublic services [Newl.
410k Bame: zoning, bullding, aud sanis

. tary regrlctisng [New],
416i. Same} rostrietions {New].

414j, SBame; Mission San Xavier del Bac

[New].
on alienation in patent

ter regulated by foderal law,

Eled .
CA.OKL1085, 519 IM2d Ggﬁ.soe v
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October 11, 1972

@

|
ME. Richard L, McFadden, Attorney
?_QﬂCollege

StT/Haries, Idaho 83861

Bes, City of Plummer Ground Water Application No. 95-7188
i

A

?%aﬁ Hr. McFadden:

15 :

IhiH letter is to confirm my understanding of the agreement reached at the hearing
held in Coeur d'Alene, Idaho on October 6, 1972, concerning the application of the
City of Plummer for a water permit. r. Dellwo requested 37 days to prepare and
subnit a memorandum concerning the claimed Indian water right which will be submitted
by Movember . You requested 10 days thereafter to determine whether you wished to
r_é an answer thereto. TFollowing receipt of the memorandum and any answer, we will
Issue a decision concerning this matter,

Very truly yours,

\;‘l‘ \\ ] i 'I;;-
r‘e\i(/,mlm HIGGINSON
D

rector

RKﬁ:mjl

a5 7es



October 11, 1972

A

B
$r. Robert D, Dellwo

ti rfaw O0ffices

Qgiiwn, Rudolf & Grant

1016 0ld National Rank Building
Spokane, Washington 99201

',f PR

!%el[ City of Plummer Ground Water Application No. 95-7188
! ]

; Iy
iﬁe#r Mr. Dellwo:

[
LT

This letter is to confirm my understanding of the agreement reached at the hearing
held in Coeur d'Alene, Idaho on October 6, 1972, concerning the application of the
ifﬁg of Plummer for a water permit. You raquested 30 days te prepare and submit a
epiprandum concerning the claimed Indian water right which will be submitted by
¥ovember 6. Mr. McFadden requested 10 days thereafter to determine whether he

i#tshed to file an answer thereto. Following receipt of the memorandum and any
Lynswer, we will issue a decision concerning this matter.

_Very truly yours,

L\ | /fr
o /

Ri KEITH HIGGINSON
Hirector

REM:mil

ag 71 a8
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95-7188 - City of Plummer

Office, Department of Water Administration,
Coeur d'Alene, Idaho

Octoher 6, 1972 - 9:00 am

ROSTER OF ATTENDANCE

Name Address Representing
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SENDER: Be sure #o follow instruetions on other side
f ;

PLEASE FURNISH SERVICE(S) INDICATED BY ¢
(Additionol chargeg required for these asry

Show to whom, date and address Deliver ONLY . .
where delivered D

to addresses
ECEIPT

R
Received the numbered article deseribed below
SIGNATURE OR NAME OF ADDRESSEE (Muat al
-~

HECKED BLDCK(S)

iced)

-

-— ¥
REGISTERED Ng. wega-be flled in)

2
L S Qe o
DATE DELIVERED | SHOW WRERE DELWERED (Ondy 7 requmtod g Tnclude F1F Code)
Ep 25 Wi e -
S ? N - A L\/,\/’

.




e

U.S. POSTAL SERVICE .- - S
OFFICIAL BUSIMESS

Postmark of Delivering Offlce

SENDER INSTRUCTIONS

s | special services are desired, check block(s) on othiar side.
« Moisten gumrmed ends and attach to back of article.

Print in the space below your name, address, including ZIP CM

ps Form 3811 tov. 1970 ass—r6-sazmr2




SENDER: Be sure fo follow instructions on other side

. PLEASE FURNISH SERVICE(S) INDICATED BY CHECKED BLOCK(S) -
(Additional charges required for these gervices)

Show to whom, date and address Deliver ONLY
D where dslivered to glidressee
RECEIPT Vi
. Received ihe numbered article deseribed below o.. A
REGISTERED WO, - SIGNATURE OR HAME OF ADDRESSEE (Musuaoaye be Alled in)

CERTIFIED WO,

INSURED NO.

DATE DELIVERED




U.S. POSTAL SERVICE
OFFICIAL BUSINESS

35—16—81277-1

SENDER INSTRUCTIONS
Print in the space balow your name, address, including ZIP Code.
& If spacial services are desired, check black{s) on other side.
s Maisten gummed ends and attach to hack of article.

P8 Form 3811 Nav. 1970




Nm;::’ )Gyl 1 Se ot [l

Indicate type of mail:
0 rzcmrezen 7] Gm. 0_];-““

o

Affix stamtgjahere if issued as certificate of mailing or for addmonalg

or Buoen A czzmmo :oo%ig!ifn AND DATE OF RECEIPT ﬁ/f,y,?,yy I“
NUMBRE 2T NAME OF ADDRESSEE, STREET, AND POST OFFICE ADDRESS POSTAGE| FEE |BB %Fﬁf ACTUAL svuomanon | wEMARKE"
| A370s | Lty il ptrrsyeinert LT | f i Lt S - 7/ BF
2 ——%:’ et 7/5/‘795'4/ P xf)’ / et .
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]
9
10
1
12
13 z Z _’4
4 Kﬂaﬁ,«_ Sk Pz-va ; ¢
“ p
16 | "
17
18, .
19|
!

TOTAL NO. OF PIECES
LIBTED BY 8ENDER

Z

TOTAL NO. OF
PIECES REC'D AT P.O.

POSTMARTER, PER (Name of receioing smployee)

*Show
1§ internationsl

under * Remarh"duspoahcepaidllutherthannrster

POD Form 3877, Nov, 1548

APPLICATION FOR REGISTRATION OR CERTIFICATION

(Surcharges are not required on international registered mail)

o48—16—8T02~15

U.%. GOVERNMENT PRINTING OFFICE



BEFORE THE DEPARTMENT OF WATER ADMINISTRA TION

OF THE

STATE OF IDAHO

In the Matter of Protest Against Approval of

NOTICE OF CONFERENCE
AND/OR HEARING

Application for Permit No. 95-7188 in the

name of the CITY OF PLUMMER

On May 23, 1972, the City of Plummer, Idaho, filed with the Department of Water
Administration an application to appropriate the public waters of the State of Idaho. On
July 21, 19’_72, the Department received a protest against said application from Robert D.
Dellwo, of the firm of Dellwo, Rudolf & Grant, representing the Coeur d'Alene Tribe.

The Department has set the matter of protest for conference and/or hearing for
Friday, October 6, 1972, at 9:00 a,m., at the Northern District Office of the Department
of Water Administration at 401 Front Avenue, Room 209, Coeur d'Alene, Idaho. Any
hearing will be held in accordance with the Rules and Regulations of the Idaho Code and
adopted Rules of Practice and Procedure of the Department of Water Administration.
Opportunity shall be afforded all parties to respond and present evidence and argument
on all issues involved.

Any party may request in writing five (5) days before any hearing that the oral
proceedings thereof be taken in the form of stenographic notes. Any party may have such
stenographic notes of the oral proceedings, or part thereof, transcribed at his own expense.
A taped record of the proceedings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by the applicant or protest-
ant may allow the Department without prejudice to dismiss the protest or the application.
Any and all cost incurred by reason of such non-appearance may be assessed against such
non-appearing parties.

Dated this 21st day of September, 1972,

BOEBBY ED. FLEENOR

Assistant Director




August 8, 1972

Re: Application for Permit No. 95~7188

City of Plummer
Box B
- Plummer, Idaho 83851

Gentlemen;

" We have enclosed a copy of the protest filed against the issuance of a permit pursuant

to your Application No. 957188, You should be aware that the following are the prin-
ciple items we can consider at a conference and/or hearing in either approving or
denying an application for permit (Section 42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under
existing water rights ?

2, I8 the proposed water supply insufficient for the purposes
intended ?

3. Is the application made in good faith or for delay or specu~
lative purposes ?

4. Has the applicant sufficient financial resources with which
to complete the project ?

../ A permit issued by this office 1s subject to all prior water rights and does not in any

- way convey or establish a right-of-way over private or governmental lands. Any right-
- of-way or essement must be obtained by the applicant through action outside of the water

right proceedings.

You will be notified at a later date as to the time and place set for a conference and/or
hearing to discuss the matters of protest. Legal counsel if not mandatory at any pro-

ceeding before the Department, although you may desire to employ an attorney in your
behalf,

If we may be of any assistance, please contact us,

Sincerely,

BOBBY D. FLEENOR
Asgistant Director

BDF:DR s
Enec: Copy of protest
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July 24, 1972

" Mr. Robert D. Dellwo
- Dellwe, Rudelf & Grant

Law Offices

- 10146 01d ¥ational Bank Building

Spokane, Washington 99201

-Re: City of Plummer Groundwater Application

Dear Mr., Dellwo:

. I appreciate receiving your recent letter indicating the Coeur d'Alene Tribe pro-
tests the granting of the permit to the City of Plummer. That protest will be

~: made a part of the record and you will be advised of a future conference or hearing

concerning this matter. I also appreciate receiving a copy of the permit used by
the Spokane Indian Tribe. The Indlians are certainly free to do whatever they wish
concerning this matter; however, I feel that water 1s either unappropriated water
of the State of Idaho or is outaide of our jurisdiction. I am certain that we
differ concerning interpretation of the prior decision of the court relative to the
Indian water right. I certainly cannot agree that it is proper for the Indians to
claim rights to water that have not previously been diverted and put to use on
regervation lands. In other words, I feel that the Indian right is limited by the
extent to which the Indians have divested themselves of lands for which they mav,
ktone time, have been able to claim a water right.

Very truly yours,

R. KEITH HIGGINSON
Director

RKH:mil
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Law OFFICES

DELLWO, RUDOLF & GRANT

ROBERT D. DELLWO
KERMIT M. RUDCLF
WILLIAM J. GRANT
RICHARD J, SCHROEDER
JOSEPH A, ESPOSITO

#lc OLD NATIONAL BANK BUILDING

SPOKANE, WASHINGTON 99201
{(E09) s24-a29)

July 20, 1972

R. Keith Higginson, Director

Idaho Department of Water Administration
Statehouse

Boise, Idaho 83707

Dear Mr. Higginson: Re: City of Plummer Ground Water
Application

As tribal attorney for the Coeur d'A]ene Tribe, I want to express
its protest against the granting of a permit to the City of Plummer
per notice published in the St. Maries Gazette Record on June 22 and
June 29.

The protest of the tribe is for the same reasons as its previous
protests in the Lawson and other cases. It is based on the Winters
Doctrine r1ghts of the tribe as outlined in the other matters. The
tribe is moving ahead in its farm enterprise and its need to exercise
its Winters Rights will steadily increase.

In similar situations on the Spokane Reservation we have followed a
procedure of the non-Indian owner or interest applying to the tribe
for a permit. A copy of the application form used by the Spokane
Tribe s enclosed. It would seem to me that in this area of dual
Jurisdiction and, in fact, possible exclusive jurisdiction in the
Department of the Interior, it would be well to set up a similar
system on the Coeur d'Alene Reservation. As applied to the Plummer,
Idaho matter, the City could apply to the tribe and seek a tribal
permit as well as a state permit.

You might let me have your views about this approach.

Yours very truly,
DELLWO, RUDOLF & GRANT

BY: Robert D. Dellwo
RDD: fb

Encl.

an V1 O8




< | ] spoxAne INDIAN TRIBE
| APPLICATION AND PERMIT TO USE TRIBAL WATERS

n
HAMe

Address

Aﬁp?ies for a permit to use beneficially waters belonging to the Spokane Indian
Tribe as follows:

Date of Permit

Source & Location of water to be used:

Description of land on which water will be used:

Quantity of water to be used shall not exceed _____ gallons per minute or

feet per second (strike one), or its equivalent, and ____ acre feet per year,
or its equivalent.

USE CR USES TO WHICH WATER IS TO BE APPLIED:

Effective date of permit ' Termination date

~[NOTE: If no termination date is listed, it is with one year's notice by
Tribal Council.]

TERMS, CONDITIONS AND RESTRICTIONS OF WATER USE:

[NOTE: Please use back or attach sheet if additiona] space 1§ needed.]

‘Date

Signature of Apnlicant

SPOKANE TRIBAL RESOLUTION RNO.

The application for the foregoing permit having been reviewed by the Spokane
Tribal Business Council at its meeting held on s 19 , by @
vote of __ to , IT 1S RESOLVED that the said permit is approved.

Chairman, Spokane Tribal Business Council

Accepted and agreed to:

Signature of Applicant

. . . . QL _
{Note: MNeed be signed here by applicant only if permit is at SIS R
variance with application.]




June 12, 1972

~Re: Application for Permit No. 95-7188 — City of Plummer

. Benewah County Office

" Panhandle District Health Dept.
P.G. Box 108

_Silverton, Idaho 83867

“ATTN: ' H. Edwin Tulloch, Environmentalist

- -Gentlemen:

We are enclosing a copy of an application that may be of interest to gour agency,
Pilease review the application and if you have any comments, please submit them to
our Department as soon as possible, We normally complete the processing of an

- application within a 6-week period and we are required to take final action shortly

thereafter.

If we may be of further assistance, please contact us.

Very ttruly yours,

Pred Eisenbarth

Water Regource Examiner
Northern District
FE:CR

Hoc: copy




June 9, 1972

Re: Appliaation No. 95-7188 - City of Plummer

St. Maries Gazette Record
P.0. Box 367
St. Maries, Idaho 83861

ffantlemen:

Inclosed you will find a lenal notice which ws wish to have published once 2 week
for two consecutive weekly issues of your newgnaner, We have inserted the nubli-
cation dates allowing ample time for you to submit us a galley proof for review
hefore publication,

After sendine us a galley oroof, proceed with the nublication on the dates we have
ingerted, assumine the notice is correct., If we have any correctlons, we will
notify vou before the first publication. If vou canmot publish the notice on the
nroposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department alons with the pub-
lication bill., In order to_recelve payment, the following certification must anpear
an the bill:

"I hereby certify that the foregoine account is just and coxrect, that
the amount claimed i3 lepally due, after allowinc all just credits,
and that no prart of the same has buen naid.

e D e b v e vl N i T I Ty Y C. A M e il

(sienature of claimant)

Very truly yours,

Fred Eisenbarth .
Water Resource Examiner s
Norhtern District Lo

FE:CR pdh I

Enc: Legal Notice




NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that City of Plummer, Box B,

Plummer, Idaho

has on May 23, 1972 gubmitted Applicatirn No. 95-7188

1.0 cubic feet per second B i 1

a ground water source

for a permit to appropriate

of water from

by means of well and pump

within the YWSBk, Sec. 18, T. 46N, R. 4W, B.M. (Block 3 of Public Reserve in

Block 138), Benewah County

to be used From Jan, 1 to Dec, 31

for nunicipalpurposes for 200 families

"f&'ﬁﬂ"
within the Sec+ 18, T, 568, R, 44, B.M,

If issued, this permit will be subject to all prior water rights. Protests

against the granting of the permit must be filed with the Idaho Department of Water

Administration, Statehouse, Boise, Idaho, 83707, on or before July 8, 1972

R. XEITH HIGGINSON

Director

Published im the St. Maries Gazette Record, St, Maries, Idaho

Juas 21 _ June 28, 1972
on and

Qr; 1 0Q

e




NOTICE oF APPLICATION
FOR WATER PERMIT
Nuotice is hereby piven that )
City of Plummer, Rgx B,
Plummer, Idaho has on May 23,
1972 submitted Application No.
7188 for a permit to ap-
propriate 1.0 cubic feet per
second of water from a ground
water source by means of well
and  pump  within the
NWYSEY,, Sec. 18, T. 46N, R. .
W, BM. (Block 3 of Public RS
Reserve in Block 138), Benewah
County to be used from Jan. 1t
- 31 for municipal purposes
for 200 families within the Sec.
18, T"36N, R. 4W, BM, .
If issued, this permit will be
" subject to all prior watar rights,
Protests against the granting of
the permit must be filed with
the Idaho Department of Water
Administration_, Statehouse,
BEoise, Idaho, 83707, on or before
July 8, 1972, Tl
R.KEITHHIGGINSON
Director
Published in the St Maries
Gazette Record, St. Maries,
Idaho on June 22 and June 29,
1972,
No. 2383 v - Jw§ - duysy

ar W1 eS8




" .

STATE OF IDAHO

DEPARTMENT OF WATER ADMINISTRATION

Statehouse — Annex 2
Boise, 1daho 83707
(208) 384-2215 EE

May 25, 1372

City of Plummer
Box B
Plummer, Idaho 33851

Gentlemen: . . .
Attached herewith is your receipt No.

Water Rights Administration
Water Resource [nvestigations
Dam and Reservoir Safety
Water Well Drilling
Flood Piain Management
Irrigation and
Flood Control Districts

in the amount of $

for

which was received in this office.

Very truly yo&ggf application for permit

k. RUSSELL BOSCH
Administrative Assistant

MRB:ejw

Enclosure: Receipt

e A P————. - At A A o tfan el S b e b e . e i colm—

9270 25.00




'QC;Ly of Plummer
Beox B :
ALlummer, Idaho 83851

IA} n: Donald W. Evans, Mayof

R —

ar Mayor Evans:

closed please find your check. from the Clty of Plummer, number 92-170,
E} amount of $35.00.

Tﬁe requ1red fee for 1. O c.f.s. is‘$25.00. After talking with your City Clerk
ay 23, I found we cannot refund money from our Department. We will hold the

1Ja ppllcatiun (#95-7188) until we receive the proper fees.

~1f vyou have any further quesfions please feel free to contact us.

/
_ ,éry'truly YQurs,

ERVIN E. BALLOU
Water Resource Examiner
Nerthern District

EEB:e jw

Enclosure

e
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