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e, This Agreement, made and entered fnto this 5@(day
ob el . 1987, by and among  TEE  IDAHO DEPARTHMENT OF
WATHR  RES0URCES, an executive agency of the State of Idaho
{herevinafter "IDWR"); COLLEGE OF SOUTHERN IDAHO, a Jjunior
callege district (hereinafter "CSI"):; TPROFESSIONAL INVESTORS
LIFE LNSURANCE COMPANY, a corporation with principal offices in
Tulsa, Oklahoma (hereinaftor "Profecasional®); J.D., McCOLLUM and
JUEAN MceCOLLUM, hmaband  and wifo, of Twin ralls counly, TIdahg
{Tercinaflor "HeCellum¥Y; T 5CH00L DISTRICT 411, an
insteamentaTIty of Uhe ftate of  Tdabo {bereinafter "4117);
MICHARL  KESTLER, an individual of Twin Falls County, 1daho
thereinafter  "Kestler®); GARY STONE,  an individual of Twin
Silly County, JTdabo (hereinaltbor "sbone); PLRoU CHURCH OF THE
NAGARENE {hereinafter "Nazarene"); HYDROTOURE or IDARO
(hereinaftor "Hydrotube™);  ARNOLD ELSING and RONALD  ELSING,
wndividuals of twin Falls County, [(daho (hereinaftor "Blaing"); "
MAGIC GARDENS (hereinaftoer "M.G."): and the CITY OF TWIN FALLS,
EDAHO (hereinafter "City®™);

Whereas,  the Director of  the Depuartment of Water
Resources will censider this  Agreement as limiting f€or the
prrposs ol implementing Tdabo Code 42-1895(7) which authorizes
the Diceector to suspend furthor developmont of existing water
vighte; aod

Whoereas,  the parties hereto (cxcept IDWR) are the
holders of valid water rermits and llicenses issued by IDPWR, or
have filed applications which IDWR has not Yet approved for the
purpose of diverting and beneficially uyging hot water from a
common holt waler aquifer that dnderlics portions of Twin PFalls
and Lferoms Countios in Lhe vicinily of the City of win Falls,

\ telahoy  and :

Whereas, the parties hereto are desirous of entering
into an agreement amongst  themselves  and IDUR setting forth
Lheir respective rights and obligations au ko the hot water,
for the parpase  of reselving  the  interfaces between  the
partivs, aml securing the diswminsal of tho pending Lawswit; and

Whureas, the parties are concerned that the hot water
be uszed for the heat resource and not as a substitute where
cold wakter is adequate for a particuiar beneficial use and the
partlies are concerned about their rights to use the hot water
in the future, and are Agrecable Lo limit their rates of
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diversion Nder  thejr Lespoct jve iahts 1o facilitate
AdLCCRenT vonditioned upon Irotectiye action of IDWR; and

this

whcruaa, heeaune there i3 inadequate data Necousary o
dutnrmine whethor or not Lhe average  annyal recharge
(hereinnfter "AAR™) of the aquifer has been Ieached which wonld
q[i?w canversion of the present Groundwater Management aAraoa
designation to d Critical Groundwater Area; angd because ¢ will
take at leage five yoarsg Ol data to make such a determination,
the Director ol Ibwr ig willing o declare a Ffiye (%) year
moraktorium pursavant to L.c, 542—1005(7} and Rule v of the Water
Abpropriation Mtles ang Requlations of the State of Idaho, and

applicationa oy peramlt  wil)  per be  approved during the
moratorinmg ang

Whereas, a1g the parties to this Agreement are partices
te Twin pallg Lounty Civil cage No. 37298 ang dgree that thig
Ayreemont may b treated as thelr consent to a stipulation for
disminsal withont Prejudice of twin rallg County civil case No,
312940, and incorparated in the orger of dismissal thereof;

Now, therefore, in consideration of the mutual
covenants andg agreements hereqp contained ang the disnissal of
Civii Case Ho. 3729n, il othor qood and valuable
consideration, e Davling horetg Aagree as follows:

1. The partiog hereto agree that the Primary use of
all wabtep divertod rrom Lhe common hot water aquifer will hao
for the heat Fesource ang agree that no diversions wijil be made
Q8 A subgtitule for uses por requiring hot water, except ag
provided in tnig greement.  Additional Secondary _yses of the
water are permitted in accordance with the wator right of cach
pParty.  ATT walaog diverled shat) be uged efficiently only for
purposes  authorized by the licenses, permits and applications
hereinaftor set out, and the partieg agree to construct,
eperate and maintain their wells ip accordance with existing
state criteria “and will do Lhose things Necessary to prevent
" surface and subsurface waste or contamnination ag required by
Idaho law, he parties hereto 2lso aqgree to, and nereby qgrant
IDWR permission to inspect the wells at anytime and collect
data ag determinegd necerssary by hWR, ang will submit data
concorning [ lows, prassuraes, tumpnrature, and other information
45 requested by IDWR at least quarterly, Charges incurred by
IDWR in the collection qng evaluation of the data requested
(not to Xceed a  total of $l,UOU.UO FCr year without the
consent of the pParties) shall he billegd by IDWR to the parties
te this Agqreement in preportion Lo their Actual divergions in
accordance with this Agreement, aneg such billings shall be aye
within 3¢ days of mailing by IBWR, and ir Unpaid, shall be
vonsidered lten AJAinst  wator right without further
perfection or notice,
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2. Ptufesalonal 1a the holder of License No, 36-7130
for Lhe diversion of 6 ¢fs of hot water Lrtom a well located in
the HW 1/4 of Lhe Nw 1/4 of saection 29, Township ¢ South, Range
17 Rast Boisc Meridian, Jerome County, Idaho,. Professional
agrees  that  hereafter, during the continuance of this
Agreement, they will divert no more than 4.5 cfs of wvater
pursnant to said license and vhat the primarcy use of naid water
shall be for beneficial uses which utilize the heat resource of
Lhe watoer, 'rofessional  also aqgrees that diversions under
Application Ho. 36-8094 for non-cons wumptive usc  far power
qencration (if Application Mo, 36-8094 be issued) shall be an
Aadditional use of the same 4.5 cfs, 8o that during the
continuance of this Agrecment, Professional shall divert no
more than a total of 4.% cfs under license.

3. €51 is  the ownor of Permit Nos, 47-7478 and
47-7606, C5T has submitted proof on 1,201 ofs under Permit HNo.
47-1478, Permit No. A47-7606 was granted an extension until
17171990 for 7.76 cfs. whe total potential diversion under the
twe permits is 8,97 cfs. €SI agrees that it will limit its
development  to a total of 6 cfs under bhoth permits in
consideration of reaching this aqreement, and that the primary
ase of said water shall be for beneficial uses which utilize
the heat resoucce of the water,

1. McCollum is the owner of Permit Nos, 47-7758 and
A7-7813 p[OVLdlng tor the developmepnt of up to 25 cfs of water
from the common hot wate difer. McCollam currently diverts

6.6 cfg _an erein agrees to limit total diversions under both

permits from the common hot water aquifer to 8.1 €IS, McColium
Tagrecs  that  The primary use OF all cutrent and future
diversions shall be for beneficial uses which utilize the heat
resource of the water in an efficient and reasonable manner,
except for ,5 ¢bs currently used for jrrigation only, which use
all parties agree may continue, If McCollum diverts more thaa
6.6 cfs from the common hot water aquifer, he agrees to reduce
his use of hot water by the amount exceeding 6.6 c¢fs upon 90
days written notice if the other parties to this agreement can
insure delivery in accordance with state law of high quality
colrd water in exchange thercfor ab ne additional cost to
MeCollum,

9. All is the holder of Permit No. 47-7964 providing
for the development of 1.11 cfs and has presently developed
.0 c¢Is) for healting pucposes, In consideration for this
CAgreement, 411 agrees that their diversions from the common hot
waber aquifor shall be limited to 75™cis for beneficial uwseg
which utilize the heat rescurce ol the water.
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6. gestler is Lthe holder of Permit No. 47-7492
providing for Lhe developwent of .31 cfs. In consideration for
this  Agreement, Kestler aqroed that his diversiona frowm the
common  hot  water aquifer shall e limiced to .31 cfsg for
henefleial uses which utilize the heal rescurce of the water.

7. stone L& the heolder of Permit HNo. 47-7714
providing for the dovelopment of 2 .cfs. 1In consideration Eor
Ehis  Agreemenl, slone  agrees Lhat hins diversions Ffrom the
common hot water aquiler shall be limited  to .u c¢ls Lot
benefictal wacs which utilize the heat resource of the water,

B. Nazarene 1z the holder of Perm.t Ho, 47-=7745
providing for the development of 70 cfs.  In consideration for
this Agreement, Nazarene agrees that its diversions from the
common hot water aguifer shall be limited to 70 ckts for
beneficial uges which wtilize the heat resodrce of the water,

9, Hydrotube is  the holder of  aApplication  No.
47-7872 providing for the develupment ol .20 cfs. n
consideration for this Agrecement, liydrotube agrec that its
divergsions from bhe coimon hot water aquifer shall e limited
to .10 cly for beneficial uses which utilize the he.n resource
of the water.

10. FRlsing is the holder of Permit e, A7-7875
providing for the development of .30 cfs. In consideration for
this Agreement, Elsing ajgrees that his diversions from thao
common hot water aquifer shall be limited to .15 cfs for
peneficial uses which utilize the heat resource of the water.

11. M.G. is the holder of application Ho. 47-7966
providing for the development of 1 cfs. 1n consideration for
this Agreement, M.G. agrees Lhat its diversions from the common
hot witer aquifev shall be limiked te .5 cfs for beneficial
uges waich utilize the heat resource of the water.

12, City is Lthe holder of Permit No. 47-7969
providing for the development of 1.92 cfs. while this
Agceement &6 in no way intended Lo bind IDWR as to the status
of Lhe permit, City agroees that if its permit is not cancelled
and remaing in good standing, its diversions frowm the common
hot wabter aquifer shall be limited to .95 ofs fot beneficial
uses which utilize the heat resource of the water,

13, sun ventures, LID. 15 the holder of Application

Ne. J6-8137 providing for the development  of 48 cfs, The
partiuvs hereto {excopl TDHIL and profossional) acknowledge rthat
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Sug VunLurua, LD, is not 4 parky hoereto but agree to protege
Said spplication bhecause the water woulg not be yged for the
hunp fegource anqg development of a filing of 4g cfs would
decimat o the common hot water resource,

4. rhe Director of IDWR agrues ‘to issue ap order
ducluring & moratoriyp ef  five ycars for Processing pneyw
applications for permit ko devolop walor From tn, common oy
Waler anquiter Twin 1ty and. Jerope counties, Idaho, eXcept,
Lhe dpeplications a8 hoerein Provided ip bParagraphs 9 ang 11. a
Copy of sajq order ig attached hereto as Nxhibijt A,_and _made a
LALL hereof as yr set oubk at leggggmbqroiQL_;ﬁde“éEE%?“ﬁTEU

“himits develéﬁMént“by~pr0§EﬁE permit holdérg who are parties to
Civil casge No. 37298 ang this Agreement (heretinarter "Staqge

v Onen duvelopmnntJ, Lo the amounty herelin stated in phragrapha y
\¥Jﬁuruuqh 12 above, ~Tm ordor alﬂO“'provideﬁ"mthﬁE“”ﬁaftleﬁ"fo
CIVi—n0T foT 7298 who wil oL execute thig Yimitation
Agroemont shall  poe subject o the moratorium, The parties
hercto ageee that vaeh shall be responsihle for compliance with
stabe law andg the rudea of INWR prior to effecting 4 "Stage
One™ diversion Pirsudnt to phe rights listeqd in Paragrapks 2
through 12 herecof, Statutary ang permit requiremonts will be
comnpliod Wilh relatijve to commenc i ng constructjion and
subwission af proor of beneficial Use for any developmont or

I

Voo diversion beyond  Lhat which presently exists g the maximunm
B C extent ag provided for jn pParagraphs 2 threwgh 12 of this
Agreemont The pendency of the lawsuyit to be dismisseqd

bursuant heoretao shall bhe considerad as gap adequate reaszon for
qranting equivalent extensions of time for development of the
reduced ameunl s of water ag fet out in Paragraphs 32 through 12
hereof, IDWR  also 1grees Lo suspend  the Commencemant gf
construction and Proof or beneficial yye fequirements of any
valid application or bermit described in paragraphs 3 through
12 relative to the diversion and development increment herein
Agreed not to e developed ang Used (hereinafter "Stage Two*
development ), If at the eng of five Years, datga indicates that
AAR  exceeds annual withdrawals {provided that the partieg
hereto rescrve  Lhe riqght Lo contest  gyeh AAR determination
;uhnh1inLrativuly or judicia]ly), IDWR agrees to allow "Stage
Two" Lo begin ang to allow development by the pParties heretg to
Lhe extont "or the excogs water availablo over AAR, on the basig
of an  oqual priority date which ghall be the date of this
Agreement, Ly Junior to "Stage QOne® development, "Stage Twon"
devaelopment shall be on the basis of , Proportionate ratjg
Unless the partjes bereto or their Suceessors and a551igns 5hall
oty winge Unanimous |y Aqres fo o, different method  forp the
allocalion g the  available water, e,q, A35UmMe Hydrotyhe
(Pavagraph ) has developod | 1p 25 under "Stage QOpee and
Wittheg Lo develon tho remaining 10 ey Under their Permit nNo.
1771872, and Htone (Paragraph 7) has developed .5 cfs under
"Lltage Oper and wishas Lo develop the remaining 1,5 cfs under
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rermit No, 47-7714, and and that no other parties to the
Ayreement. wish to develop Further and AAR excceds withdrawals
by 1 e¢fg at the end of the moratorium period and reasonable
pumping levels are nokt a factor, development on the basis of a
proportionate ratio with the priority - date of this Agreement
wolLd  mean  Hydrotube conld develop L0667 (0.1 cf8/1.5 cfs =

6.67% X 1 cfs = 0.667 cfs) and Stone would develop 9333 ¢fs™

under  "Stage ‘Pwo" and no applications filed after the date of
this Agreemont would develop. 1f AARL exceeded "Stage One”
developmeats Ly 2.0 ¢fs, under the same example, .4 cfs would
e available to applicants who file after the date of this
Aqreement.;  provided further that  such  rights enbitled Lo
participate in  "Stage  Two®  development be  then in good
standing.

15, In the avent that a court of competent
Jurisdiction abrogates the Director's order (Exhibit A} within
the poricd of the moratorium or any extension therceof, this
Aqrecment shall also teeminate, unless the patties shall then
specifically agree to an extension hereof,

16, ‘The parties agree that the primary puvrpose of
this Agreemznl is to protect the diversion rights of the
parties hereto to the extent set out in paragraphs 2 - 12 and
agree that it is net the purpose of this Agreement to protect
the pressure of the “ater except as otherwise provided by state
law. 1If aL any time within the Eive years of the pendency of
the order, or at the e¢od of the five years of the order, IDWR
evaluation of flow raco. iy indicate diversions excect AAR, the
partles hercto agree to reduce thelr diversions so that AAR is
not  thereafteor exceedad (such reductions under the ptiority
system of First in time is fivst in right so that the junior
right holder shall be totally cut back before the second junior
right holder is cut below the tate herein agreed to; the second
junior right holder is totally cit back before the third junior
riqat holder i3 cut below the rate herein agrecd Lo, etec,)
anless  Lhe parties hereto shall  then otherwise unanimously
agree (provided that the patrties hereto reserve the right teo
cortest such AAR Adetermination administratively ot
judicially), if at the end of the five year period of the
order, the flow records indicate diversiocns excecd AAR of the
hot water aguifer, Uthe parties will pevition IDWR [Lor a
Critical Groundvalor Aroa dcsignakion and will reduce
diversions to Lhe lavel of AAR on Lhe basis of the priority
aystom.

17. 1t IDWR does not or cannol make a determination
of AAR abt the end of [ive years based on the data, but flow
pressures have nobt  increased from their present level, the
parties will seek a continuance of the moratorium,
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18. varaqraphs 2 through 12 parties hereto agree that
requests  for  extension  of time extending the time for
[orfeiture for nop-ugse filed pursuant to I.C. 42-222(2) shall
aolL be protested during the term of this Agreement. Wells will
be capped during times of non-usec.

19. Any partics hereto  may transfer thelr real
property togother with alt water rights appurtenant thereto.
fowever, Lf a parly wighes to sell water rights which are
sub ject ol thls Aqroement  but rotain the real propechy. the
other parties hereto ahall have an option of first refusal to
purchase any said water rights of any of the parties to this
Arceenenl whoo nay olect Lo sell. If two or more of the other
parties eleclk o buy, and canpnokb otherwise agree on & Proper
allocation, they shall be entitled to purchase said water right
heing oftered pro rata based on their then rights to divert
From the aqulifer in the amounts which are herein agreed. Any
transfers ptoposed pursuant to Lhis paragraph shall be subiecct
to all applicable state laws,

20, ‘'Phe parties hereto agree that the amounts of the
diversions as sel out in pactagrapha 2 through 12 are reanonable
and cach agrees not Lo protest, seek abandonment ot forfeiture,
or otherwlse contest the amount of the agreed diversions of the
other patties herelo during the term of this moratorium or any
sxtension thercof, so long as the water is beneficially applied
to use,

21, The parties hercto agree to support the efforts
of IDWR to obLain funding from the Idaho Legiglature so as to
perfocm  adequate and continuing hvdrogeologic studies for the
comman hot water aguifer which Ls the subject of this Agrecement,

22, ‘The parties agree to the installation of
measuring devices approved by IDWR which will provide an
instantanecous readout and totalizing head so that the systems
can be readily monitored and integrated volumetric measurements
of pump out obtained over the period of the order.

23. The parcics hereto agrec that nothing hercin
contalned  shall  prevent o any patty from seeking relief by
injunction or obherwise, or an otdet requiring modlfication or
closing of any well found ta be in violation of the provisions
of Tdaho Cude §8 42-237a and 42-160L et scq.

24, ‘he parties hercto (except IDWR) hercin consent
vo changes in the point of diversion and place ol usc of the
city's right undet permit No, 47-7969 to utilize 41ll's
facilities in common as set out in paragraph 5 hereof, provided
that the priority for rhe City's Permit No. 47-7969 shall
remain  unchanged and the cCity shall use Ali's - dischatges
diverted parsuant to 47-7064 to the extent possible for heat
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for a swonming pool and associated facilities, but in no event
ahall the Cclty's use of hot water under 47-7969 in excess of
111's discharges exceed .95 c/E/s for the duratlion of this
Agreement, city may make gecondaty use o 411's discharges
during other than the pool season Lo keep the pool from
freczing. city agrees that the use of water under 47-7969
shall only be made at such times as the swimming pool and
associated facilities utilizing the heat resource are open for
use.

25,  rhis Agreement may be executed in counterparktd
faor convenience of the parties, but shall be binding as though
all had executed the same document.

26. The parties hereto bind their heirs, personal
representatives, successors and assigns.

IN WITNESS WHEREOF, This Agrecment hag been executed
on the day and yeat first above written.
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