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GEORGETOWN IigGAT ION CO? 70,0 ) : 11-0290

_ AMOUNT BATANCE RIGHT
TRANSFER NO, . NAME __C,F38, - C.F.S, NO,
, /'I*- o240 @eorgetown Irrigation Co,. 70,0 0 11-0290A
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF PROTESTS AGAINST )
APPROVAL OF APPLICATION FOR TRANSFER ) MEMORANDUM DECISION
3

OF WATER RIGHT NO. 11-0290 IN THE
NAME OF AGRICULTURAL PRODUCTS CORPORATION.

The applicant, Agricultural Products Corporation, filed
an application for transfer of its shares in the Georgetown
Irrigation Company to a different place of use and also for a
change in the nature of that use. The transfer was protested by
Georgetown Irrigation Company. A hearing was held on October 18,
1974 at which time both parties agreed to submit two legal issues
to the Director for decision prior to taking any evidenée. Those

issues are:

1) The effect of Idaho Code, §42-108 when the consent

of the irrigation company has been withheld; and
2) Whether the Director of the Department of Water
Resources has authority to grant a change in the nature of use of

water,

Idaho Code, §42-108 provides in essence that any person

entitled to the use of water may change the point of diversion
and/or place of use upon application to and approval of the
Director, Department of Water Resources. However, if the right
1s one based upon:

"shares of stock in a corporation or if the

works or system is owned and/or managed by

an irrigation district, no change in the

point of diversion or place of use of such

- water shall be made or allowed without the
consent of such corporation or irrigation

district, except to lands which may be
irrigated through the same system .

L

The protestant herein is the irrigation company from
whom the applicant derives its shares of stock and rights to water.
The protestant has refused to agree to the transfer. It is also

evident from the argument of counsel that the applicant would

not be using the same system. It is applicant's contention that

il




] {

the stream channel is the system used.. This is unrealistic

and not within the obvious intent or meaning of the statutory
language. The language of the statute refers to the system,
which in ordinary meaning and the context of this statute, is
some man-made structure by which water is delivered. TIf we
adopted the interpretation urged by the applicant, the statutory
provision would have little or no effect, since all districts
take water from a stream. An interpretation will not be given
that has the effect of nullifying an act of the Legislature.
Applicant's interpretation would nullify the exception in the
statute because all the water of an irrigation company is derived
from some stream and thus water shares could be transferred
without any approval of the company as 1oﬁg as the point of
diversion was from the company's source of supply.

I, therefore, find and hold that Georgetown Creek is
not part of the irrigation company system and the applicant can
not change its point of diversion or place of use without the
approval of the company.

Even if the system was as contended for by the applicant,
the Director has no authority to approve a change in the nature
of use of a water right.

Idaho Code, §§ 42-108 and 42-222(1) speak to changes

in place of use and point of diversion, but not the nature of
the use. There is c¢clearly no specific authorizing language
which would allow the Director to approve such a change. It is
argued by the applicant that because there is a fee for a change
in use, and although not argued by applicant, there is a proecedure
for appeal from a decision approving or rejecting a change in
use (42-222(3)) the legislative intent exists for the implied
assumption of that power.

The statute in question was repealed and re-enacted
in 1969 (Chapter 303, §2, pg. 905, 1969 Session Laws). The
legislative history of that act reveals that the bill originally

submitted to the Legislature provided the authority in Idaho Code,

§42-222(1) for a change in nature of use. However, that language

PAGE 2 - MEMORANDUM DECISION
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was amended out of Idaho Code, §42—222(1), but by apparent over-

sight was not removed from §§ 42-221(b) and 42-222(3). It is
thus clear that the Legislature did not intend to grant such
power to the then Department of Reclamation, but instead specifically
struck it from the bill.
It is therefore my conclusion and finding that the
Director of the Department of Water Resources has no authority
to grant a change in‘the nature of use of any water right.
IT IS THEREFORE ORDERED AND THIS DOES HEREBY ORDER
that the application for transfer and change in the nature of
use be and the same is hereby denied.

DATED this 26th day of December, 1974.

R. HIGGINSO
Director, Idaho D
of Water Resources

PAGE 3 - MEMORANDUM DECISTON



Identification No. -1 1 O 28 O
Transfer No, “D(OLl

STATE OF IDAHO

DEPARTMENT OF RECLAMATION DEMG’D
. .»“,

APPLICATION FOR TRANSFER OF WATER RIGHT

To Change the Point of Diversion and/or the Place of Use

Agricultural Products Corporation with shares in
1. Name of Right Holder Georgetown Irrigation Company

Post office address Georgetown, ldaho 83239

2. Right obtained by:

a. Decree to_0e0rgetown Irrig. Company

The Last (Name} o a1
VSChance Canal Co. —, Dated _July 14, 1920 jn_U. 8. District Court, District of Idaho

(Name of Court)

in Case of

Utah Power & Light Co.

Court. County of __Bear Lake

Decree
b. EESXKNo._ 11-0290 —iesoe-by the Siste—oi-ldahe—Deparment—af—Reclamatiom

3. Source of water Georgetown Creek tributary to___Bear River

(Name of stream or source}
4. Date of Priority, May 1, 1881

70

5. Amount of water a. c.f.s. and/or
e
b acre feet/annum
6. Water is used for__ Irrigation from Apr. 1 to_ October 31
Recorded (Month, Day) (Month, Day)
7. BEEXE location of point of diversion is SE Va NE V4 of Section ,
Township 118 ,J'Range 44E , BM., in Bear Lake County;

Additicnal points of diversion, if any SW{SE%, Sec. 32, T. 108, R. 44E, (The POi'ﬂtS of

diversion are as changed by the approved transfer dated 7/15/1971).

8. Llands presently irrigated or place of use:

NEVs NWa ' SW1L SEVa
TWP. RANGE SEC. TOTALS
NEVa } NW4 | SW14 | SEVa | NEVZ| NWYLE SWL, | SEVa | NEVA| NWY, | SWVs | SEVa | NEVA | NWs ) SWVa | SEVa

118 43E | Section [No. 1, 11, 12, 13, 4, and 34.

118 | 44E | Section {5, &, 7, 8, |18, |and {19.

Total number of acres presently irrigated 3,500 acres
In the

M e
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9. If applicant was not the original holder of this right explain how it was acquired:

10. CHANGE IN POINT OF DIVERSION 104 shares owned by Agricultural Products Corp.

a. Quantity to be diverted at new point: 2.08 cfs. and/or ‘ acre feet
b. New point of diversion: SE I SW Va, Section 35 ,Township 108
, Range 448 ., B.M,

c. Description of method of diversion and conveyance from new points of diversion:

Concrete sump pump and conveyed through a pipeline to a place of use

d. Is water to be conveyed to the lands previously irrigated? Yes £ No
If not, the place of use should be changed below.

e. Describe the reasons for applying for a change in the point of diversion:

Change from agricultural use to manufacturing to facilitate the operation of

an elemental phosphorus producing plant. This application requests a change

in the nature of use from irrigation to manufacturing.

f. Do you intend to make the transfer permanent? Yes

£
g. Do you intend to abandon completely the old point of diversion? No i the remainder of the

Georgetown dirrigation Co. users will continue to use the old points,

h. Indicate on the above ptat the new point of diversion and lands to be irrigated.

11. CHANGE IN PLACE OF USE

a. Describe the new lands on which you wish to use your right.

NE4 NWa SWih SEVa
TWP. RANGE SEC. TOTALS

MNEVa | NWTa | SW4{ SEVa | NEVa| NWVa| SW14 | SEVa | NEVs | NWYVa | 5W4 | SEVa | NEVa | NWa | SWla | SEla

PLACE QF UPE FOR MANUFACTURING ]

168 44K 24 X X X X X X X X

CONTINVED PLACHE OF [USE|FOR|IRRIGATION:

Properties [for| whilch the| water has|beén atta¢hed fdr ik atipn purposes
™ !

ATl

.10

agd which gese Willl be ab;ndancdrafe—m@re fullvy dqesdqrib
sheets

an o b .
I LA LA

Total number of acres to be irrigated
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AUs 2 1974

Departmeant uf Weier
Eastern District ¢

ATTACHMENT TO APPLICATION FOR TRANSFER OF WATER RIGHT

Department of Water Administration
State of Idaho

Statehouse

Boise, Idaho

This statement is made as an attachment to application
for transfer of water right and changing the point of diversion,
place of use and nature of use. This application is being filed
by Agricultural Products Corporation, a stockholder in Georgetown
Irrigation Company, which is the holder of the water right. Applicant's
interest and right in the water are represented by the shares of
the corporation. Due consideration of the Department of Water Administra-

tion is urgently requested in this matter.

The shortage of fertilizer products throughout the nation

and world is critical, and the federal task force concerned with
the problem has requested increased production, including rehabilita-
tion of existing plants. At the present time there are millions
of tons of phosphate in the Georgetown Canyon owned by this applicant,
in addition there is a plant site and machinery fusting and unproductive.

In the opinion of this applicant, it is imperative that this resource
be developed and the use of the water involved in this application

is absoclutely necessary.

AGRICULTURAL PRODUCTS CORPORATION

By: DEAN F. COWLEY
Senior Vice-President -/Production

MICROFILMED
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|dentification No._//_" O 1;7 670

Transfer No. F“‘i )

STATE OF IDAHO o
DEPARTMENT OF RECLAMATION B

‘CE,.\,’_I;;;. .

APPLICATION FOR TRANSFER OF WATER RIGHT
To Change the Point of Diversion and/or the Place of Use -
APP:

ROVED
1. Name of Right Holder__ GEORGETOWN IRRIGATION COMPANY

Post office address GEORGETOMN: IDAHO 83239

2. Right obtained by:

GEORGETOWN IRRIGATION (O, UTAH POWER & LIGHT (0.

a: Decree to
THE LASRName) & OT R N
vs. CHANCE CANAL (DDated EE EJJ,LY,, 1._“’]2(".!1 DISTRICT COURT

{Name of Court)
Court. County of BEAR LAKE

in Case of

b. License No. issued by the State of ldaho, Department of Reclamation.

3. Source of water. GEORGETOUN CREEK tributary to BEAR RIVER
MAY Hl\lamfgfas:ﬁream or source)

4, Date of Priority

5. Amount of water a. 70 c.f.s. and/or
b. - acre feet/annum
6. Water is used for__ IRRIGATION from_APRIL & to_ OCTOBER 31
(Month, Day) (Month, Day)
7. Original location of point of diversion is_ CORNER COMMON T¢ KXf SectionS 5, b, 7 AND 8
Township___sb SOQUTH, Range 44 EAST , BM, in BEAR LAKE County;
. . L A POINT NORTH yb® 4l1..EAST u4ub?.3 FELCT
BROIY R EoRiNER LT haOR™ Y , TP,
RANGE U4 EAST, B M. IN BEAR LAKE COUNTY
B. Lands presently irrigated or place of use:
N\
- , ‘
NEVa NW14 SWi, SEVa
TWP. | RANGE | SEC I eva | nwia] swia SEVa | NEVa| NWa| SWia | SEVa | NE1a]| Mwia | swia | SEVa | MEVA | MW | sWia [ SEVa TOTALS
Ly 1 lrhy
118 43 )12, 1B,
4,2
[} .
'? s b,
L]
¥ ?
43 X 4yE il

Total number of acres presently irrigated 3500 ACRES IN
THE ABOVE SECTIONS
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9. If applicant was not the orig'-ual holder of this right explain how it waslucquired-
10. CHANGE IN POINT OF DIVERSION
a. Quantity to be diverted at new point- 7g c.fs. and/or acre feet
. N ISE NE . Yy ... 11 SOUTH
b, New t of d : ! 1 al Jownshi
ew point of diversiont uy—sw— 7o 1/t St ¢tTon 32 TOUNSHIP IO SOUTH™
BOTH IN , Range 44 EAST . BM.
c. Description of method of diversion and conveyance from new points of diversion:
BURIED PIPELINE TO GRAVITY SPRINKLER SYSTEN
' - X
d. Is water to be conveyed to the lands previously irrigated? Yes No
If not, the place of use should be changed below.
e. Describe the reasons for applying for a change in the point of diversion:
CHANGE OF METHOD OF SPRINKLING FROM FLOOD IRRIGATION TO
GRAVITY SPRINKLER SYSTEM
. YES
f. Do you intend to make the transfer permanent?
g. Do you intend to abandon completely the old point of diversion? YES
h. Indicate on the above plat the new point of diversion and lands to be irrigated.
11. CHANGE IN PLACE OF USE
a. Describe the new lands on which you wish to use your right.
NEV . NW4s SWl SEVa
TWP. | RANGE | SEC. TOTALS

NEVa | NWaf SWYs | SEVE | NEVa| NWYa| SWii | SEVa | NEVa | NWVa | SWa | SEVa | NEVA | NW4 | SWa | SEVL

Total number of acres to be irrigated
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HE NEWS+EXAMINER

MONTPELIER, IDAHO
Adue.ntihing v Commencial Pnintena

Statement: HAccount cba ngatmant o £ atar__.&ﬁminiai;rati on
Date
e g mfaon-Ho o1 1-0260/1 664 Jupa, 1371

40 Line Nctice of
Froposed Changa - -
sublished 2 issues $9.20

I hereby certify that the fpregoing

agcount is just and correct) that th
amcunt claimed is legally dye, after
allowing all Just chedlts, fnd that

no part of the same has beep paid,

W

The News-Examiner

By . M{(@ I
n




Q@

THE NEWS-EXAMINER

MONTPELIER, IDAHO

o~

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO, )
County of Bear Lake, )

being first duly sworn, deposes and says
he is Publisher and Foreman of the
News-Examiner; that the said News-Examiner
is a weekly newspaper published at Montpelier,
County of Bear Lake, State of Idaho, of general
circulation in gaid County and State,

That the notice attached was published in
the said News-Examiner, and not in a

supplement, for ... Two ...

successive weeks, commencing with the issue

dated April 29 . 19671

[a0aohem& Heifim-82 nem) en0M
NOTICRIOF:p ‘
OF WATER RIGHT

NO. 11-0290, /1664

Notice is hereby given that
Georgetown Irrigation Company of
Georgetown, Idaho has applied to
the Department of Water Admini-
stration for a change of point of
diversion of the waters of Geerge-
town Creek, tributary to Bear
River,

The right sought to be changed is
evidenced by Decree to George-
town Irrigation Company in Case
of Utah Power & Light Company
vs. the Last Chance Canal Com-
pany and is recorded as follows.

Amount: 70 efs. Priority: May

1, 1881. Point of Diversion: Corner
common to Sec, 5, 6, 7 and 8, or T.|
118, R. 4 E, B. M., Rear Lake
County.  The water is used for
irrigation purposes within Sections
1, 11, 12, 13, 14 and 24, T. 11 S,
R. 43 E, and Sections 5, §, 7, 8, 18
and 19, T. 11 S, R. 4 E, B. M.
. PO BE CHANGED AS FOLLOWS
'Point of Diversion: SE4NEY,, Sec.
4, T.11 8, R. 4 E, and SW14SE14,
Sec.32, T.10S,R. 4 E, B. M.

Any protests against approval of
the proposed change of water right
application must be filed with the
Department of Water Administra--
tion on or before May 17, 1671 - |

R. KEITH HIGGINSON -~
Director N
Published in The News-Examiner,
Montpelier, Idaho on April. 29, 1971

and May 6, 1971. )

.(la-'29; m-6)

-

otary Public.
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DATE
FROM Ron July 23,1976

TO Bob Fleenor

suBJECT No. 11-7063 Agricultural Products Corporation

On June 26, 1975, you wrote to Wallace Transtrum, Attorney for

Ag Products, requesting a copy of the petition appealing the
Department ‘s decision on Application for Transfer No. 11-0290.
Has there been any further correspondence with Ag Products during
the last year?

>
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IN THE SUPREME COURT OF THE STATE OF IDAHO fﬁD{

| | I No. 12938

IN THE MATTER OF THE APPLICATION
FOR“AND PROTEST AGAINST APPLI-

1 CATION_FOR TRANSFER OF WATER KIGHT
No, 11-0290.IN THE NAME OF AGRI-
CULTURAL PRODUCTS CORPORATION.

ity

Pocatello, September Term,
1979

)
)
)
)
!
BEKER INDUSTRIES INCORPORATED, ) ,
formerly AGRICULTURAL PRODUCTS ) Filed:  April 18, 1980
)
)
)
)
)
)
)
)

CORPORATION,
R. H. Young, Clerk
Applicants-Appellants,

V.

GEORGETOWN IRRIGATION DISTRICT,

H Protestant-Respondents. )

Appeal from the District Court of the Sixth Judicial
District, Staté of Idaho, Bear Lake County. Hon. Francis J.
Rasmussen, District Judge.

Appeal from summary judgment dismissing an appeal of

! Beker Industries, Inc. from a decision of the director of the
: ‘ Idaho Department of Water Resources. Judgment affirmed.

A. Bruce Larson, of Transtrum & Budge, Soda Springs,
for applicants-appellants,

Kent W. Foster, of Holden, Holden, Kidwell, Hahn &
Crapo, Idaho Falls, for respondent.

McFADDEN, J.
This is an appeal from a summary judgment of the
district court dismissing applicant-appellant Beker Industries'

(Beker's) appeal from a ruling of the director of the Department

of Water Resources dismissing Beker's application for transfer of

the point of diversion, and place and nature of use of its water
right.

The principal issue before the court in this appeal is
whether the Director of the Department of Watef Resources has the
statutory authority to approve an application by a holder of a

water right to change the use of that water right from agri-

culture to manufacturing.




Protestant-respondent Georgetown Irrigation District
(GID) 1s entitled to divert up to 70 cubic feet per second (cfs)
of water from Georgetown Creek between April and October for
irrigation. It obtained rights to this water by decree of the
federal district court for the district of Idaho in Utah Power &
Light Co. v. Last Chance Canal Co., (known as the '"Dietrich
Decree'), July 14, 1920.

In the mid-1950's Central Farmers, Inc. acquired real
property in Georgetown Canyon which included 104 shares of stock
in GID. Subsequently these shares of stock and apparently the
real property as well were transferred to El Paso Products Co.,
and then to Agricultural Products Company, which later merged
with Beker Industries. The surviving cofporation is applicant-
appellant, Beker Industries (Beker).

Because Beker wishes to produce elemental phosphorous
in Georgetown Canyon, it petitioned the Department of Water
Resources (DOWR), on August 2, 1974, to allow it_to'make a change
in point of diversion, place of use, and in-nature of use of the
water represented by its 104 shares of stock in GID. The change
in place of use was to be to a place "several miles upstream"
from the land which the 104 shares of stock had originaily been
used to irrigate; the change in point of diversion was to be to a
place "some distance upstream'" from the first of GID's diversion
works; and the change in nature.of use was to be from agri-
cultural-irrigation to manufacturing.

GID refused to consent to the requested changes, and
protested to -DOWR. OnVOctober 18, 1974, the director of DOWR
held a hearing, at which the parties agreed to submit two issues
for resolution before any fact finding by the director. These
were, first, whether GID's consent to the proposed changes in
pqint of diversion and place of use was required, and secohd,
whether, in any case, DOWR had authority to permit a change in

-2 -




the nature of use of an established approg'!ation. These same
two issues are the essence of this appeal.

On December 26, 1974, the director of DOWR issued his
memorandum decision in which he held, first, that Beker's pro-
posed changes in point of diversion and place of use were not "to
‘lands which may be irrigated through the same system," and that
GIDfs consént to the changes was thus required; and, second, that
DOWR was not empowered to permit a change iIn the nature of use of
the established appropriation. 1

Thereafter, on February 21, 1976, Beker appealed to the
district court for relief from the direétor of DOWR's decision.
The appeal was taken pursuant to I.C. § 42-222(3) which provides
for a "trial de novo" at the district court level. GID and DOWR
filed responses to Beker's appeal. Two months later GID filed
its motion for swmary judgment, on the ground that Beker had not
obtained GID's consent to change the point of diversion and place
of use (I.C. § 42-108) and on the additional ground that the
Director could not authorize a change in nature of use of the
water. This motion was supported by reference to the proceedings
before and briefs submitted to tﬁe director of DOWR. No briefs
in support of or in opposition to the motion for summary judgment
‘were filed and no hearing was held by the district court at this
time. A year later GID filed a motion to dismiss based on Beker's

failure under I.R.C.P. 83(h) to file a cost bond on appeal to the

district court. Rule BS(h) was promulgated on January 1, 1975,
and rescinded effective July 1, 1977. Both GID and Beker sub-
mitted briefs to the court on the motion to dismiss which dis-

] 1

cussed Rule 83(h).

The district court entered an order stating that the

matter was before it on GID's motion for summary judgment, and

1 At oral argument, GID conceded that I.R.C.P. 83(h) was
not applicable to this case. - :
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discussed the merits of the motion. Concluding that the decision
of the director of DOWR was correct, it dismissed Beker's appeal.
Beker thereafter moved for relief from the order, for its amend-
ment, reconsideration and to have it set aside. These motions
were denied.

Before consideration of the principal issue presented
by this appeal, two procedural ?roblems must first be discussed.
The first is whether it was necessary for appellant to post an
appeal bond pursuant to I.R.C.P. 83(h) on taking the appeal from 1
the DOWR ruling to the District Céurt as asserted by respondent
when it moved in the district court on May 5, 1977, to dismiss
appellant's appeal for faiiure to do so. Respondent contends
that if for any reason the ruling on the motion for summary
judgment 1s not sustained, the appeal to the district court
should be dismissed for lack of bond. On'May 25, 1977,
this court rescinded the provisions bf I.R.C.P. 83(h) effective
July 1, 1977, eliminating any necessity of posting a bond on an
appeal to the district court. Here the trial court did not
pass on this motion, but on February 14, 1978, entered summary
judgment dismissing the aétion, not on the grounds of failure to
post bond, but on other grounds, No decision being rendered
until after rescission of the requirement, there would be no
basis for dismissing the appeal. See, Erickson v. Amoth, 99
Idaho 907, 591 P.2d 1074 (1978).

| The next procedural question presented deals with
whether use of a summary judgment procedure is permissible on an -

appeal under I.C. § 42-222(3) from a ruling by the director of

DOWR. It is our conclusion that such procedure is permissible.

1.C. § 42-222(3) authorizes an appeal from a ruling by the DOWR
approving or rejecting an application '"to change the point of

diversion, place, period of use or nature of use of water under

an established right ...." It provides the procedure to be used

-4 -




~in Alpowa Creek, 224 P, 29 (Wash. 1924);

to perfect such an appeal, and states, "[s]uch an appeal shall

be heard and determined de movo." The term "de novo' generally
means a new hearing or a hearing for.the second time, contem-
plating an entire trial in the same manner in which the matter
was heard and a review of previous hearing. Black's Law
Dictionary 5th ed. 1979, p. 649, On such a hearing the court
hears the matter as a court df original and not appellate
jurisdiction. Collier & Wallis v. Astor, 70 P.2d 171, 173

(Cal. 1937). A moving party is entitled to a motion for

summary judgment when there is no genuing issue as to any
material fact. T.R.C.P. 56(c). All the rules of civil procedure
apply uniformly in the district court in all actions, proceedings

and appeals of a civil nature. I.R.C.P. 1(a). Therefore, on

appeal from the magistrate's court to the district court, a
motion for summary judgment is applicable on trial de novo
when there is no genuine issue as to any material fact.

Yribar v. Fltzpatrick, 87 Idaho 366, 373, 393 P.2d 588, 591
(1964); I.R.C.P. 56(c). The same reasoning should apply to an

appeal from a ruling of the Director of DOWR to the district court,

and we so hold.

In considering the merits of this appeal, the essen-
tial issue to be resolved is whether the director of DOWR has

been granted the authority to approve an application for a
5

requested change in the nature of the use of water. The record

reflects that appellant's right to the use of the water was by

2 Other prior appropriation jurisdictions have recognized a
common law right to change the nature of use of water without
losing one's appropriation date. See Ramelli v. Irish, 31 P.
41 (Cal. 1892); Gallagher v. Montecito Valley Water Co., 35

P, 770 (Cal. 1894); Seven Lakes Reservoir Co. v. New Loveland
and Greeley Irrig. and Land Co., 93 P. 485 (Colo. 1907);

Power v. Switzer, 55 P. 32 (Mont. 1898); In re Water Rights

2 Kinney on Irrigation
and Water Rights, 2d ed. §§ 869-73 (1912). This court has
never had to consider this issue, nor 1s such an issue presented
in this case. Herein we address only the issue of whether

the DOWR has the authority to grant the requested change in
nature of use,

"3
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reason of ownership of 104 shares of stock grespondent GID.3
The record also discloses that respondent GID was decreed its
water right in the case of Utah Power & Light Company v. The
Last Chance Canal Company, et al., dated July 14, 1920, in the
United States District Court, the'so-called "Deitrich Decree."
Appellant by its petition before the DOWR stated that it
desired to change its place of use and to

"change from agricultural use to manu-

facturing to facilitate the operation of an

elemental phosphorus producing plant. This

application requests a change in the'natﬁze

of use from irrigation to manufacturing.
The DOWR denied the petition on the basis that it did not have
the power to grant a change in nature of use. The district
court did not discuss this issue. (District court order of
February 14, 1978, C.T. . 32)5 We agree that the DOWR did not
have the power and the respondent is entitled to a judgment as a
matter.of law. Because the answer to the question of author-
ity is so resolved, we need not address the question of whether
the proposed changes in point of diversion and place of use
were to places within GID's system. It appears from the

record that the only purpose for these changes was to produce

elemental phosphorus.

3 It is to be noted that in the title of this appeal, respondent
has been referred to as Georgetown Irrigation District, although
appellant in its petition for appeal in the district court alleged
respondent was an irrigation company, which appellant "is informed
and believes is a corporation organ%zed under the laws of the
State of Idaho." This allegation in the petition was admitted by

the response to the petition filed by respondent and the response
of the director of DOWR.

4 The petition referred to the fact that the recorded point of
diversion was in the SE 1/4 NE 1/4 Sec. 4, Twp. 115 R. 44 E.B.M.,
Bear Lake Co., and that additional points of diversion are SW 1/4
SE 1/4 Sec. 32, T. 10 S. R. 44 E "The points of diversion

are as changed by the approved transfer dated 7/15/1971."

5 "The facts that the plaintiff petitioner herein, the stock-
holder user, desires to change the point of diversion and had
not obtained the consent of corporation owner, and in fact the
corporation owner refuses to give consent to said change

of point of diversion, fully determines this cause of action."
District Court Order of February 14, 1978,




Beker requested the changes pursuant to I.C. § 42-108
and 222(1), the same sections relied upon by the DOWR in render-
ing its decision in thils case. These sections speak to power to
grant changes in place of use and point of diversion, but not
the nature of use. There is no specific language allowing the
director of DOWR to approve change in nature of use. The stat-
utes in question were repealed and reenacted in 1969. 1969
Sess, Laws, ch. 303, p. 905-909. 1In the original version of the
bill, language specifically allowing for a change in the nature
of use of water was included. Before passage, the bill was
amended twice. In the third and final version, the legislature
struck. the language providing for the change in the nature of
use. By addressing the qﬁestion directly and eliminating the
pfovision in the amendment, this court cannot interpret this
legislative action in any other manner than to say that it is
not the intent of the legislature to give the DOWR the authority
to grant a change in nature of use or allow an individual to
make it without the possibility of abandonment.

| In addition, during the 1978 legislative session,
House Concurrent Resolution no. 48 was passed stating that water
users should be allowed to change the nature of use of theirlown
| water.rights and that I.C. § 42-222 should be amended to allow
such changes. Also adopted was I.C. § 42-1736A which states
that 1t is the legislative intent in the public interest that
H.C.R. 48 be rec0gnize& as the guide for the state water plan.
However, I.C. § a2~222 was not amended. Without such revisions,
there are no provisions authorizing the DOWR to approve a change
in the nature of use. An administrative agency like the DOWR has
only such powers as the statute or ordinance confers. Idaho

Const. art 15 § 7; I.C. § 42-1734, 1736; 1 Am.Jur.2d § 69, p.
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865. See also Peters v. Hobby, 349 U.S. 331, 345, 99 L.Ed. 1129,
| 1140-41, 75 3.Ct. 790, 797 (1955).

As the appellant correctiy points out, references to a
change in the nature of use in I.C., § 42-221 providing for
filing fees and I.C. § 42-222(3) providing appeal procedures
remained at the time of this action. The fact that the refer-
ences in these sections existed is not definitive. As the
director of DOWR stated in his memorandum opinion, the remaining
references appear to be an oversight in omission. This interpre-
tation is supported by the fact that in 1978, during the same
legislative session that I.C. § 42-1736A was passed, the legis-
lature removed the reference to change in the nature of use from
I.C. § 42-221. 1978 Sess. Laws ch. 143, p. 324. The remaining
reference exists in § 42-222(3).6

In 1ight of the more definitive action of the legis-
lature outlined above, we cannot rely on a passing reference
in § 42-222(3) for authority to allow the change in the nature
of use requested here. While it may not make sense to give
the DOWR authority to grant changes in place of use and point
of diversion while not giving them power to grant such changes
in the nature of use, we leave that incongruity to the legis-
lature to remedy 1f they see fit. Until the current statutory
provisions are amended there is no authority to grant a change
in nature.of use of water.

We have examined the cases cited by appellant in
support of its claim that the DOWR was authorized to change the
nature of use of water and find them unpersuasive in light of the

above legislative actions. In Hard v. Boise City Irrig. and Land

6 There is also a reference to g chan i

‘ _ r ge in the nature :

%: ggg%-Zlﬁ. This section was originally enacted in 198$-use
vty the legislature replaced it with totally new provisions

a ough it was called an amendment. It refers to changes in

permits and seems by its history to be part of I.C. §§ 52—205-

210. It does not a
Pply to the insta . ,
acquired by decree, not permit, stant case as the water right was
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Co., 9 Idaho 589, 76 P. 331 (1904), the court only addressed the
question of whether a change in place of use of water could be
made. The court, however, quoted two cases, one federal and one
California, which allowed changes in nature of use of water (9
Idaho at 598). As this language was unnecessary for the resolution
of this case, we find it unpersuasive. In Washington State Sugar
Co. v. Goodrich, 27 Idaho 26, 147 P. 1073 (1915), the court
denied the change requested because the change was from non-
consumptive to consumptive use and would injure the water rights
of other appropriators, The court, therefore, did not addréss
the specific issue presented here. Finally, in Zezi v. Light-
foot, 57 Idaho 707, 68 P.2d 50 (1937), the only change made was
from one type of mining to another. There is a distinction
between a change from one generic use to another as requested
here (agriculture to manufacturing) versus a change within a.

category of use in light of the fact that the Idaho Constitution

‘grants a priority of appropriation based on the nature of use.

(Art. 15, § 3) The change here would lower the priority of the
appellant for appropriation where the change in Zezi did not.
There are no cases in Idaho where a change from one type of use
to another has been upheld.

Therefore, DOWR was without authority to authorize a
change in the nature of the use and therefore there are no fact-
ual issues in dispute. We decline, to address the other issues
raised by the appellant, arnd affirm the district court's granting
of the motion for summary judgment. Costs to Respondent. |

DONALDSON, C.J., SHEPARD, BAKES and BISTLINE, JJ.,

concur .




?hfranstrum & ‘Budge, chartered :
“Attorneys for Appellant—hpplicant
240 S Main—P.O. Box 833 . . _

Bruce Larson, Aasoqiatefi_““

o] THL I-!ATTBR OF ThE }\PPLICATION : ’)'
FOR AND PROTEST AGAINST APPLICATION) |
FOR TRANSFER OR WATER RIGHTIMNO, 11-): '
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”ﬁllf E j"f(a.) Application to. Idahu Water Resources by Agricultural

A

Products Corporation. ;‘;;;(

7;ﬁ(h ) Protest by & orgatown Irrigatlon Company.; i

{f?;I certify-'u

3&,&&.) Yot aﬁplxcuble.m; 

'(b )' \ot_applicable.

(e>'

That service has been nade ugon,all parties requireu to;b"

_sbrved pursuant to Rule 20. [and tha Attcrney‘unnexal_of Idaho purauant “to

 aLct1on 57—1401(1},. daho COQa}.u

DATED_thxs 28th daj of March, 1978'
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¥ FER 16 1978

' FOR AND PROTESTS AGAINST

s transfer of point of‘dlver31on without' the consent of" the™

e Pﬂ?ﬂmﬂﬁﬂrW3WFW¥“¥gﬁwﬁ

'AIN-THE DISTRICT COURT, OF THE aIYTH JUDICIAL DISTRICT OF:THE

IN THE MATTER‘OF THE APPLICATION
Case #2796

RIGHT 1O. 11-0290 IN THE HAME OF
AGRICULTURAL PRODUCTS CQRPORATION..

CRDER

}
)
APPLICATION FOR TRANSFER OF WATER )
)
)
)

" ‘rhis'matter is‘before the Court. on a motion for’summary

judgment.

IL appears to the Court that the plaintiff 8 herein made

and set forthvinuldaho Code 42*108.: A portion of that section

the written consent of the corporatlon to change the pOlnt of

dlver31on.

of the point of diversion has refused to gLVe consan

g

to th@ transfer.
Tha points which control in thla situation arae set out in -
the case-of:Johnston vs. Pleagant Valley:Irrigation Company,

Ltd., 69 Idaho 139, 204 P2d 434, in Wthh the court. stated that

;-—ﬂ'n'

'corporation was not possible. The Court stated that the stockhold¢;
did not haVG any rights in changing the’ point of leeISan, but ‘VE
ionly Qad a right_tokuse the water under the direction of the ; é

corporation. T %
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|

i

fithe" stockholder only has those rights given to him by the corpora~

' tion.’ff

Jif the stockholder user had the right to change the point of

| diversxon without the GOnaént of tho corporation, the purpose

-and the‘

l . H
. :

4

It is apparent to the Court on reading this caso and other

cases that tha right to the use of the wator voated in tha

©

corporation and the rights of the stockholder are only existant

by reason of the grant of the corporation to the stockholder, and

In rocoonizing the rthrictlon that the corporation can

apply to the water user, and thc reasone thereforoe, the Court

statad, "The exorCiso of such a riqht can tend to dlsruo+ the

unity of.the.oorporation and to- impair the vary purpose foxiwhich

r

Carrioo to excess, it would destroy then

the-samefwa§=fo:med

usefulness: of the corporation. Thus the Court rocognized that

for which the corporation was originally formed would ba destroyed
e 10 G Ve i
-orooration would not bo a functloning, Vldblﬂ

-:f— sy

¢ :;.-_*'H'ﬂ'r a—lmth o PR :,-5.5‘-,».4;-.;_' i e

datit

Y.

an@

not obtained,the consent of corporation ownor, 1n Fnut the

poxno of diversion,,fully dotaimino thlS cause of actlon.”

Ry

ihe Court will therefore not discuss the requeot for change:“

of charaoter of ‘use of: the water. '51f”- ~;uv*-ﬂ Lol :3“'

-x.
L

Petitioner contends that the transfer was within the system;gf

- “-1.,._.-' w e E ‘;l- = ..--f

hOWﬂvor, “the application eVLdonoeo'ohat the tran%for was in the |

natural channel upstream and therefore not within the system,

IT IS HEREBY ORDERED AHD ADJUDGED that this matter is dis-
missed with prejudice.

‘:aDATEDJthisﬁi4§bfday of FﬂerEIYq51978¢%~*ﬁmﬁ“{%ﬂ¥; S

Wallace M. Trangtrum
Kathan W. Higer

{ent W. Foster i

ool
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May 12, 1976

Mr. Kent Foater

Holden, Holden, Kidwell, Hahn & Crapo
Box 129

Idaho Falls, Idaho 83401

‘Dear Mr. Foster: At

Enclosed please find copy of Tranafer #IGGinE:SEEBEunder the name of ,
Agricultural Products Corporation/Georgetown Irrigation Company. : L

The charge for the copy is $1.25 per billing attached. Please remit
at your convenlence.

Please advise if we can be of further assistance. ' R E T

Sincerely,

Marcia L. Brown
Records Supervisor
t

mlb
Enc.




| February 20, 1975

f/‘ N
i

i
i
s

v/

J Whllace M. Transtrum
‘35 West Center
' Soda Springs, ID 83276

11, ‘I

"-’ Dear Mr. Transtrum:

. Enclosed are the certified coples, as requested by your secretary, of Application

mt cation.

your earliest convenience.

0 f;Sincerely.

! Jan Grover
Saecretary

JG _
Enclosure

,for Transfer No. 11*0290 and the Memorandum Decision and Order issued on this applit

The fee for these certified coples is $5. OO which you may remit to this office at



——

Januwary 7, 1975

Re: Application for Transfer of Water
' Right No, 11-0280

Agricultural Products Corporation

- Gmmmns
- Haho 83239

Gentlemen:

Enclosed herewith is a copy of your Application for Transfer No. 11-0290 which
has been DENIED, Also encloged is a copy of the Memorandum Decision,

I you have any questiong regarding this matter, please contact us,
Sincerely, | |

BOBBY D. FLEENOR
Chief, Water Rights

BDF:DR
Enclosures

. ce; Mr Wallace M. Transtrum
© Mr, Floyd Clark Wi e
Georgetown Irrigation Company lf(h%m i A
Mr. Russell D. Stoker, Watermaster fi-lﬂtﬁ

Enc: Copy of Memorandum Decision
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STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

POWER OF ATTORNEY

The undersigned holder (s) of Permit (Application) No,  11-0290 of the

Department of Water Administration of the State of Idaho hereby nominates
35 West Center

Wallace M, Transtrum . whose address is Soda Springs, TIdaho 83276 \

as attorney-in-fact, with full authority to act for and on behalf of the undersigned in all

matters pertaining to the above numbered permit or application. Such acts shall include,
but not be limited to, the filing of application, receiving of all notices, the signing and
filing of applications for extension of time and for amendment of said Permit, and the

submission of proofs of completion of works and beneficial use of water.

Do

AGRICULTURAL PRODU
By: Dean F. Cowley
Vice-President

Dated this/ A day of September , 1974,

TION

STATE OF IDAHO )

} s=8
County caARTRO[] );
On this__LLdaY of September 1974 , personally

appeared before me the signer (s) of the above instrument, who duly acknowledged to me

that he (she) (they) executed the same,

s Zfé%

Notary Public

My Commission expires:

;49,4;',/ 1977
o~
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3164 feet ¥orth, 63%5' East from the corner of -

~ﬂ3 5hjlf; Dorls S. F £e Propertys‘”

‘Townohip 11 Sou+h angr 43 East of Baise Meridian; g.HuJJ,n
Lets 4 and 5 in Sectlon 6, Township 11 South, Range T
44 East of Bolse E:ridian' and Lots 1 and 2 in Section
1, Township 11 South, Range 43 East of Beise | eridian,
conuaining 179 Pﬁ aeres of lend, more or 1e55.

Yayns C1ark Property.,

T=4327 - Baginning at a point 434 feet North and_

. Sections 5, 6, 7 and 8, Township 11 South, Range
44 East, QGiau Verildian, running thence South -

£3°45' pest 1,014 feat, more or less, to the - -

Northeas} corner of Clinton Hayes landg thence
Horth 25 1B Yast 597 feet; thence Morth 63 %401
East 730 feety thence Sguth 44945' East along

the ereek 679 feet to the point of peginning

. end containmng 12,35 acres of land; no shares of
vater are 1ncluﬂed »

Melvin Clerk Pronerty:

T-1324
fo:*‘uglna at a 901ng 3 chuihs W from NE corner of
the S¥4 o S¥a Seetion 5, T 11 3, % 44 £7, 2nd running
thence ¥ 31 chains; thpncc 5 53728 ¥ 13.79 chainsy thence
. £ 2P £ 7,60 chainsy thensce I 53925' E 12.79 chainsg thance
"5 28" £ 10, 10 chainssy thence N #7%200 B 20,95 chalnsy thence
I 2403 E £.50 chains to plasa of beginnino, containing .
4,57 acres cf lznd, more or 1ess. Save and except thewfrom th& -
ctwe {2} fellowing dtarrlb“d portions thereof, to-wit: :
- Commencing at 2 point & reds i from the NE corner of the SEX ef
Sy of Section 6, T 11 5, B 44 E3ZW, composs v;riptlon 18° E ang.
- running thenee W aloena the Govarmmant survey 34 chairsg thence -
"5 25% E 7 chainsy thence F with a variztion ! ‘orthwird to & point -
4 chains S 43925' ¥ from the starting poini; thance N s R -
chairs to the place of beginning, centainine 17 acres, more or
lesg, and comnencing at a point 34 chains W from F“ corner of
SE} of S of Section 3, T i1 S, 2 4% EFY, ama
' % 13,79 chains; thence S 6% T 7.00

-5 53055 03 thnwce N 53%:51 E R
13.73% chalnsy thenon N ?’0 T.50 chw"nd to the place of beginnd ng.'
T-13%1

Conmens 1nq at ME corncr of S of 59 of Section 6, T 11 S, # 4§“w;

TR, iR o ~~nrﬂr*osn, Razr Lake County, Stzte of Tiz ha, compa
variztion 14¥ E, runnina thence & aleng Coverpment line 3 Lﬂains;.”!
thence § 43075' 1 10 chains snd 73 links: thonce § 68°20% W 20 -
enrimg s 04 Yimvas thenge © 060 B L1 shaiae ond 33 1imlkas
thenca ¥ A%°30% © 14 chains 45 1inksy thence N Z6°% W 62 linksy .
thancs ™ 549 £ 1A chains ang 90 links; thangs H 359 w11 chains &
ared B2 Yinks, more or iess to the point of bipinning and cone
feinian 2 UTOI0D neres of Yood, wmors on Len,

L ST

Y i D

b3

& Twp. 11 ”., %. 4 E., Frac, Lot < as followst

“hanes © T cnca E 17 rads
- - .
i IR B 7 % coarmoe ﬁ:
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THE NEWS-EXAMINER

MONTPELIER, IDAHO

B T
)ur}f.l'li(ii‘fi!. 3K "5!':

wRERr sy

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO, )

County of Bear Lake, ) =

W. Jerome Taylor

being first duly sworn, deposes and says he is
Publisher and Foreman of the News-
Examiner; that the said News-Examiner is a
weekly newspaper published at Montpelier,
County of Bear Lake, State of Idaho, of
general circulation in said County and State.

That the notice attached was published in
the said News-Examiner, and not in a
supplement, for ... two

successive weeks, commencing with the issue

...................................................................

and ending with the issue

August 29
SN o , 19, T4
—— i
Publisher antd Foreman

. NOTICE OPF PROPOSED
‘CHANGE OF WATER RIGHT ]
No. 11-029¢
Notice is hereby given that Agri-
eultural Preducts Corporation hav-
ing shares in Georgetown Irriga-

‘tion Company, Georgetown, Idaho, |
‘has applied to the Department of

Water Resources for a change in|
the point of diversion and place of
use of the waters of Georgetown
Creek fiributary to Bear River.
The right sought to be changed is
evidenced by decree to George-
town Irrigation Company in case
of Utah Power & Light Company

- vs. - The Last Chance Canal Com-
pany, et al, dated July 14, 1920 in
U. S. District Court, District of’
Ideho, Bear Lake County and is;
recorded as follows:
Amount: 70 cfe.
Pricrity: May 1, 1881
Decreed point of diversi ..
SEV.NE%, Sec. 4, T. 11§, R.
44F; SWL4SEY, Sec. 32, T.
108, R. 4E, B. M., Bear Lake
County;
Decreed place of use:

1

Sec. 1, 11, 12, 13, 14, & 24, T.|

118, R. 43E; Sec. 5, 6, 7, 8, 18,
& 19, T. 11S, 4E, B. M.
The water is used to irrigate
3,500 acres.
TO BE CHANGED AS FOLLOWS
The water will be diverted with-
in the SET45W34, Sec. 35, T. 108,
R. 4E, using only 2.08 cfs and the
remaivder of the right will contin-
ue to be used by Georgetown Irri-
gation Company users at the old
points. The water will be used for

manufacturing purposes within the

§l4, Sec. 24, Ni5, Sec. 25, T. 105,

|R. 4E, B. M.
AT 771 Any protest against approval of [/ 13
] / 2L 4 the above proposed change of wa-
ter right must be filed with the
'Ydaho Déepartment of Wafer Re- [1
“sources, 1515 Lincoln Road, Idaho
‘Walls, Idaho 83401, on or hefore
| September 9, 1974,
R. KEITH HIGGINSON
Director
Published in The News-Ezamin-
er, Montpelier, Tdaho on Augu
22 and August 29, 1974
(a-22|29}
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tAW OFFICES

HOLDEN, HOLDEN, KIDWELL, HAHN 8 CRAPO

WILLIAM S HOLDEN IDAHO FIRST NATIONAL BANK BUILDING ARTHUR W.HCLREN {lar7-1267)
R.VERN KIDWELL .

P.O.BOX l29 RT B HOLDEN {1Q1-1971
FRED J. HAHN ROBE =} e=] i

TERRY L. CRAPO 1DAHO FALLS, IDAHO 83401
KENT W FOSTER .

ROBERT E. FARNAM
WILLIAM D. FALER

TELEPHONE S23-0620
Area Cope 208

November 26, 1974

Mr, Renald D, Carlson

Acting District Engineer
Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Application for Transfer No, 11-0290 - Brief

Dear Mr, Carlson:

Enclosed is the Protestants' Brief to the
above entitled matter which we are submitting in
regards to those issues which the parties have agreed
to discuss at this time,

Very truly yours,

A

Kent W, Foster

KWF:jr
ce: Wallace M, Transtrum
encl



Kent W. Foster of

HOLDEN, HOLDEN, KIDWELL, HAHN & CRAPO
P. 0. Box 129

Idaho Falls, Idaho 83401

Telephone: 523-0620

BEFORE THE DEPARTMENT OF WATER RESOURCES OF
THE STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST ) Case No,
APPROVAL OF APPLICATION FOR TRANSFER )
OF WATER RIGHT NC. 11-0290 IN THE )  PROTESTANTS' BRIEF
NAME OF AGRICULTURAL PRODUCTS )
)
)

CORPORATION,

This brief is submitted on behalf of the Protes-
tants to the application of Agricultural Products Corporation
to transfer the waters of Georgetown Creek upstream from its
present place of diversion and use and to change the pature
of use from agricultural to industrial. The Protestants’
arguments are limited herein to discussion of the following
issues:

1. The effect of I. C. 42-108 where the consent of
the corporation, Georgetown Irrigation Company, has been with-
held and,

2. The right of Agricultural Products Corporation
to change the nature of use of its water, and the authority
of the State Department of Water Resources to grant said

change in the nature of use.



I
I. C. 42-108 (Supp., 1974) provides in part:
“The person entitled to the use of water or owning
any land to which water has been made appurtenant
either by a decree of the court or under the pro-
visions of the constitution and statutes of this
state, may change the point of diversion, and/or
may voluntarily abandon the use of such water in
whole or in part on the land which is receiving
the benefit of the same and transfer the same to
other lands, if the water rights of others are not
injured by such change in point of diversion or
place of use, provided; if the right to the use
of such water, or the use of the diversion works
or irrigation system is represented by shares of
stock in a corporation or if such works or system
is owned and/or managed by an irrigation district,
no change in the point of diversion or place of
use of such water shall be made or allowed without
the consent of such corporation or irrigation
district, except to lands which may be irrigated
through the same system, . , , "
It is the Protestants' position that the Department of Water
Resources may not grant the proposed change in point of
diversion and place of use requested herein, because the
requisite consent of Georgetown Irrigation Company has been
withheld, Your Applicant has stated that this consent is
not required, because the proposed change would be to '"lands
which may be irrigated through the same system”, Although
the term "system" is not defined in the statute, it clearly
must be limited to some definable area to give the statute
a valid purpose and meaning., We would suggest that the
consent provision of I, C, 42-108 is designed to help the
canal companies and irrigation districts protect and main-
tain their respective water rights and facilities by allow-
ing them to require that their waters be used only in areas
and through systems under their power and control, Your

Applicant is of the position that the entire water shed and

drainage area of the Georgetown Creek is part of the George-
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town Canal System, If this is true, then the consent pro-
vision of the statute would have no purpose and be of no
value to the canal company, because its various users would
be free to abandon at will the water works under the control
and maintenance of the company and use other facilities,

The Georgetown Canal Company clearly does not have any

direct power or control over the entire Georgetown Creek, but
rather it is controlled by the Department of Water Resources
and should not be considered to be part of the Georgetown
Canal "System'", The canal company does, however, have power
and control over its various ditches and canals that divert
water from Georgetown Creek, If the term "system'" is limited
to only include those water works or facilities which are
owned, maintained or operated by the canal company, then the
statute takes on a reasonable meaning and interpretation.

In Johnston v, Pleasant Valley Irrigation Company,

Ltd,, 69 Idaho 139, 141, 204 P2d 434 (1949), the corporation's
facilities were described as follows:

"It owns, maintains and operates a small

reservoir in Ada County, Idaho, It collects

and stores water in its reservoir and dis-

tributes the same through its system of

ditches and canals to its shareholders

for irrigation and domestic use,"
The reservoir ot collecting system of the canal company was
properly included as part of the entire "system' because it
was owned, maintained and operated by the canal company.
The Georgetown Creek, however, is not owned, operated or

controlled by the Georgetown Canal Company and is not part

of its "'system' under I, C. 42-108.

3 ~ PROTESTANTS' BRIEF



In the Johnston case the applicant proposed to

move the point of diversion some four miles above the reser-

voir., The company withheld its consent to the transfer and

the court

properly denied the right to make said transfer

without this requisite consent. The court stated at 69

Idaho 139:

Under the

"Nowhere in the cited statutes or decisions

or elsewhere have we been able to find any
recognition of a right on the part of a sghare-
holder in a water corporation to change his
point of diversion and place of use, without
the consent of the corporation, to a place
where he could not be served by the irrigation
system of the corporation. The exercise of
such a right would tend to disrupt the unity

of the corporation and to impair the very pur-
pose for which the same was formed, Carried

to excess, it would destroy the usefulness of
the corporation. This is especially illustrated
by this instant case where the appellant seeks
to convert his pro-rata share in storage waters
into a right to divert and use the natural flow
of the stream before the same reaches the reser-
voir and at a place entirely outside the dis-
tribution system and beyond the control of the
respondent; thus taking from the respondent its
right of distribution and placing such distri-
bution under the control of the State Reclama-
tion Engineer."

language given above, the proposed transfer was

denied without the requisite consent because it would move

the waters ''entirely outside the distribution system and

beyond the control of the respondent; thus taking from the

respondent its right of distribution and placing such dis-

tribution

Engineer,"

under the control of the State Reclamation

Similarly, if the proposed application herein

is allowed, your Applicant will be transferring its waters

to a point and place beyond the control of Georgetown

Canal Company, and placing them under the control of the

State Department of Water Resources,
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It should also be pointed out that the strict
wording of the exception to I.C. 42-108 applies only to
"lands which may be irripated through the same system'.
(Emphasis added) The Applicant not only wants to change its
point of diversion to lands outside of the system, but also
to lands which may not be irrigated. The term "irrigated"
should be given significance in order to preserve the statute
with a valid purpose and meaning. Irrigation and canal
companies have been formed and developed with the purpose
of providing waters to needed farm lands for irrigation.

If the water users are allowed to arbitrarily abandon the
farm lands and divert the company's waters to other uses,
then this will also "tend to disrupt the unity of the corpora-
tion and to impair the very purpose for which the same was
formed.," 69 Idaho 139. Therefore, we submit to the Depart-
ment that I,C, 42-108 is directly applicable to the proposed
application herein, and the said application may not be
granted as long as the Georgetown Canal Company's consent is
withheld,

IT

The Applicant has applied for permission to change
the nature of its use from agricultural to industrial., As
has been recognized by the Applicant, there appears to be
no specific statutory direction for an administrative pro-
ceeding for a change in the nature of use, and we would sub-
mit that the constitution and statutes of this State are

presently designed to prevent such a change, unless the

5 ~ PROTESTANTS' BRIEF



Applicant abandons its old water right and takes up a new
appropriation, The Applicant herein does not actually own
a water right but rather is in the position of a '"user" or
"consumer™, and its rights should be determined accordingly.
The rights of a "user" or '"consumer” have been stated in

Nampa & Meridian Irrigation District v, Barclay, 56 Idaho 13,

18-19, 47 P2d 916 (1935), as follows:

""The appropriation of waters carried in the
ditch operated for sale, rental and distribution
of waters does not belong to the water users,
but rather to the ditch company. The right to
the use of such water after having 'once been
sold, rented or distributed to any person who
has settled upon or improved land for agricul-
tural purposes,' becomes a perpetual right sub-
ject to defeat only by failure to pay annual
water rents and comply with the lawful require-
ments as to the conditions of the use., (Sec. 3,
art. 15 of the Constitution; Bardsley v, Boise
Irrigation & Land Company, 8 Idaho 155, 67 Pac,
428; Wilterding v, Green, 4 Idaho 773, 45 Pac.
136.) . . .

". . . The consumers possess no water right

which they can assert as against any other
appropriator,--their rights are acquired from
the district which is the appropriator and
owner and it is the district's business to pro-
tect the appropriation and defend it in any
litigation that arises, (Yaden v, Gem Irr,
Dist., 37 Idaho 300, 216 Pac. 250.) One who
acquires the right to use water from an appro-
priator, whose right was initiated by appro-
priation under sec, 1, art. 15, 'for sale, rental
or distribution,' is not the owner of the
appropriation and does not acquire the rights
of an appropriator but he simply acquires the
rights of a user and consumer, as distributee
of the water under secs, 4 and 5, art. 15, of
the Constitution,'

As is mentioned above, the rights of a user or consumer are
given in secs. 4 and 5, art, XV of the Idaho Constitution.

Article XV, Section 4 provides:

6 - PROTESTANTS' BRIEF



""See, 4. Continuing rights to water guaranteed,--
Whenever any waters have been, or shall be,
appropriated or used for agricultural purposes,
under a sale, rental or distribution thereof,

such sale, rental or distribution shall be deemed
an exclusive dedication to such use; and when-
ever such waters so dedicated shall have once
been sold, rented or distributed to any person
who has settled upon or improved land for agri-
cultural purposes with the view of receiving

the benefit of such water under such dedication,
such person, his heirs, executors, administrators,
successors or assigns, shall not thereafter,
without his consent, be deprived of the annual
use of the same, when needed for domestic pur-~
poses, or to irrigate the land so settled upon or
jmproved, upon payment therefor, and compliance
with such equitable terms and conditions as to
the quantity used and times of use, as may be
prescribed by law," (Emphasis added)

Provisions similar to this are also given in I, C, 42-914.
In both of these sections it is expressly provided that
the waters now claimed by the Applicant herein have been
exclusively dedicated to use for agricultural purposes,.
Therefore, we would suggest that any change in the nature
of use from agricultural purposes must come under a new
appropriation, |

We would further point out that these sections
provide that the user or consumer may not be deprived of
their annual water usage, ''when needed for domestic pur-
poses, or to irrigate the lands so settled upon or improved,
upon payment therefor." Nowhere does it give the users a
right to require that the water companies continue to
provide water for uses other than agricultural or domestic
use, Therefore, we would submit that the Georgetown Canal
Company, as the true owner of the water rights involved here-

in,may refuse to supply water to the Applicant herein,
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unless it coﬁtinues to use said water for agricultural or
domestic purposes,

We have only been able to locate one Idaho case
in which the change in the nature of use has been approved

by the Idaho court, In Zezi v. Lightfoot, 57 Idaho 707,

68 P2d 50 (1937), the court found that the user of water

who had previously been applying it to mining purposes

did not lose his appropriation merely by changing the manner
of use from one kind of mining use to another kind of mining
use, The court stated at 57 Idaho 712 as follows:

"Furthermore, article 15, section 3 of the
State Constitution declares as one generic
division, the use of water for mining, or
milling purposes connected with mining, and
the debates in the Constitutional Convention,
volume 2, pages 1127-1129, 1157, 1166-1176,
and 1351, emphasize and make clear that the
change from one kind of mining, or use in
mining to another, or from one place to
another in such connection, does not invali=~
date an appropriation for mining purposes

as contended for by respondents and all of
the application, of the Noble waters at
whatever times and whatever quantities used,
was for mining "purposes.'" (Kinney,
Irrigation & Water Rights, 2d ed., vol. 2,
p. 1198, sec. 694; p. 1526, sec, 867,)

We would point out that the above approved change
was merely a change within one of the generic divisions of
use mentioned in Article XV, Section 3, of the State
Constitution, Similarly, we would agree that, under
Article XV, Section 4, and I, G, 42-~914, the Applicant
herein may change its nature of use from one type of
agricultural use to another type of agricultural use,
provided this does not result in injury to other appro-

priators. But, the Applicant does not have the power or
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the right as a mere '"user" or 'consumer' to change its
nature of use from the agricultural division of use to
the completely separate industrial division of use,

Your Applicant has made reference to 1. C.
42-221(b) (Supp. 1973), which provides for a fee to be
paid for the filing of an application for a change in the
nature of use, This statute does not necessarily mean that
the right to change the nature of use and keep the prior
water rights is approved by the legislature, We are of the ;
position that the nature of use may be changed, but to do ¢
this it is required that a new permit be issued for & new
water right and the old water right and priority date be
abandoned. No one has questioned the right of an indivi-
dual or corporation to apply for a change in the nature of
use, when a new water right and priority date is sought.
Therefore, it was natural for the legislature to provide
for a filing fee upon the application for a new water right
resulting from the change in the nature of use,

It should also be noted that I. C, 42-222(2)
(Supp. 1973), provides in part:

"All rights to the use of water acquired under

this chapter or otherwise shall be lost and

forfeited by a failure for the term of five

(5) vears to apply it to the beneficial use

for which it was appropriated and when any

right to the use of water shall be lost

through ncn-use or forfeiture such rights

to such water shall revert to the state and

be again subject to appropriation under this
chapter.'" (Emphasis added)
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This section specifically provides that failure to apply
the water to the beneficial use "for which it was appropriated"
shall result in a forfeiture, It would appear that the legis-
ture has at least implied that a change in the nature of use
of water results in a new water right being acquired and the
old water right is either eventually forfeited or abandoned,
We would submit to the Department that the
Applicant's water rights herein are limited to Article XV,
Section 4 of the Idaho Comnstitution, and I. C. 42-914.
Under these sections, its rights to the use of water are
limited exclusively to agricultural and domestic purposes,
If the Applicant desires to change its nature of use from
agricultural to industrial, it may do so only by applying
for a new water right with its accompanying later priority
date. 1If the Department should grant to the Applicant the
right to change its nature of use in the manner it has now
proposed, then it would be arbitrarily expanding the
Applicant's rights beyond those limitations expressly given

in the Constitution and statutes of the State of Idaho,.

Respectfully Submitted,

Aftorney for the Protestants
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TERRY L. CRAPO IDAHO FALLS, IDAHO 83401

KENT w FOSTER

ROBERT £ FARNAM TELEPHONE 523-0620

wiLLlAaM D. FALER AREA CODE 208

November 26, 1974 -

Mr., Ronald D, Carlson

Acting District Engineer
Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Application for Transfer No. 11-0290 - Brief
Dear Mr, Carlson:

Enclosed is the Protestants' Brief to the
above entitled matter which we are submitting in
regards to those issues which the parties have agreed
to discuss at this time,

Very truly yours,

I AV

Kent W. Foster

KWF:jr
ce: Wallace M., Transtrum
encl



Kent W, Foster of

HOLDEN, HOLDEN, KIDWELL, HAHN & CRAPO
P, 0. Box 129

Idaho Falls, Idaho 83401

Telephone: 523-0620

BEFORE THE DEPARTMENT OF WATER RESOURCES OF
THE STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST )  Case No.
APPROVAL OF APPLICATION FOR TRANSFER )
OF WATER RIGHT NO, 11-0290 IN THE )  PROTESTANTS' BRIEF
NAME OF AGRICULTURAL PRODUCTS )
)
)

CORPORATIOK,

This brief is submitted on behalf of the Protes-
tants to the application of Agricultural Products Corporation
to transfer the waters of Georgetown Creek upstream from its
present place of diversion and use and to change the nature
of use from agricultural to industrial. The Protestants'
arguments are limited herein to discussion of the following
issues:

1, The effect of I. C. 42-108 where the consent of
the corporation, Georgetown Irrigation Company, has been with-
held and,

2, The right of Agricultural Products Corporation
to change the nature of use of its water, and the authority
of the State Department of Water Resources to grant said

change in the nature of use.



I
I. C, 42-108 (Supp. 1974) provides in part;
"The person entitled to the use of water or owning
any land to which water has been made appurtenant
either by a decree of the court or under the pro-
visions of the constitution and statutes of this
state, may change the point of diversion, and/or
may voluntarily abandon the use of such water in
whole or in part on the land which is receiving
the benefit of the same and transfer the same to
other lands, if the water rights of others are not
injured by such change in point of diversion or
place of use, provided; if the right to the use
of such water, or the use of the diversion works
or irrigation system is represented by shares of
stock in a corporation or if such works or system
is owned and/or managed by an irrigation district,
no change in the point of diversion or place of
use of such water shall be made or allowed without
the consent of such corporation or irrigation
district, except to lands which may be irrigated
through the same system, , . . "
It is the Protestants' position that the Department of Water
Resources may not grant the proposed change in point of
diversion and place of use requested herein, because the
requisite consent of Georgetown Irrigation Company has been
withheld, Your Applicant has stated that this consent is
not required, because the proposed change would be to "lands
which may be irrigated through the same system', Although
the term "system" is not defined in the statute, it clearly
must be limited to some definable area to give the statute
a valid purpose and meaning., We would suggest that the
consent provision of I, C, 42-108 is designed to help the
canal companies and irrigation districts protect and main-
tain their respective water rights and facilities by allow-
ing them to require that their waters be used only in areas
and through systems under their power and control, Your

Applicant is of the position that the entire water shed and

drainage area of the Georgetown Creek is part of the George-
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town Canal System, If this is true, then the consent pro-
vision of the statute would have no purpose and be of no
value to the canal company, because its various users would
be free to abandon at will the water works under the control
and maintenance of the company and use other facilities.

The Georgetown Canal Company clearly does not have any
direct power or control over the entire Georgetown Creek, but
rather it is controlled by the Department of Water Resources
and should not be considered to be part of the Georgetown
Canal "System'. The canal company does, however, have power
and control over its various ditches and canals that divert
water from Georgetown Creek, If the term "system" is liﬁited
to only include those water works or facilities which are
owned, maintained or operated by the canal company, then the
statute takes on a reasonable meaning and interpretation,

In Johnston v. Pleasant Valley Irrigation Company,

Ltd,, 69 Idaho 139, 141, 204 P2d 434 (1949), the corporation's
facilities were described as follows:

"It owns, maintains and operates a small

reservoir in Ada County, Idaho. It collects

and stores water in its reservoir and dis-

tributes the same through its system of

ditches and canals to its shareholders

for irrigation and domestic use,"
The reservoir or collecting system of the canal company was
properly included as part of the entire "system" because it
was owned, maintained and operated by the canal company.
The Georgetown Creek, however, is not owned, operated or

controlled by the Georgetown Canal Company and is not part

of its "system'" under I. C. 42-108,
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In the Johnston case the applicant proposed to
move the point of diversion some four miles above the reser-
voir, The company withheld its consent to the transfer and
the court properly denied the right to make said transfer
without this requisite consent, The court stated at 69

Idaho 139;

"Nowhere in the cited statutes or decisions

or elsewhere have we been able to find any
recognition of a right on the part of a share-
holder in a water corporation to change his
point of diversion and place of use, without
the consent of the corporation, to a place
where he could not be served by the irrigation
system of the corporation. The exercise of
such a right would tend to disrupt the unity

of the corporation and to impair the very pur-
pose for which the same was formed, Carried

to excess, it would destroy the usefulness of
the corporation, This is especially illustrated
by this instant case where the appellant seeks
to convert his pro-rata share in storage waters
into a right to divert and use the natural flow
of the stream before the same reaches the reser-
volr and at a place entirely outside the dis-
tribution system and beyond the control of the
respondent; thus taking from the respondent its
right of distribution and placing such distri-
bution under the control of the State Reclama-
tion Engineer.,"

Under the language given above, the proposed transfer was
denied without the requisite consent because it would move
the waters "entirely outside the distribution system and
beyond the control of the respondent; thus taking from the
respondent its right of distribution and placing such dis-
tribution under the control of the State Reclamation
Engineer." Similarly, if the proposed application herein
is allowed, your Applicant will be transferring its waters
to a point and place beyond the control of Georgetown
Canal Company, and placing them under the control of the
State Department of Water Resources,
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It should also be pointed out that the strict
wording of the exception to I.C. 42-108 applies only to
"lands which may be irrigated through the same system".
(Emphasis added) The Applicant not only wants to change its
point of diversion to lands outside of the system, but also
to lands which may not be irrigated, The term "irrigated"
should be given significance in order to preserve the statute
with a valid purpose and meaning. Irrigation and canal
companies have been formed and developed with the purpose
of providing waters to needed farm lands for irrigation.
1f the water users are allowed to arbitrarily abandon the
farm lands and divert the company's waters to other uses,
then this will also "tend to disrupt the unity of the corpora-
tion and to impair the very purpose for which the same was
formed." 69 Idaho 139, Therefore, we submit to the Depart-
ment that I1.C. 42-108 is directly applicable to the proposed
application herein, and the said application may not be
granted as long as the Georgetown Canal Company's consent is
withheld,

11

The Applicant has applied for permission to change
the nature of its use from agricultural to industrial. As
has been recognized by the Applicant, there appears to be
no specific statutory direction for an administrative pro-
ceeding for a change in the nature of use, and we would sub-
mit that the constitution and statutes of this State are

presently designed to prevent such a change, unless the
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Applicant abandons its old water right and takes up a new
appropriation., The Applicant herein does not actually own
a water right but rather is in the position of a 'user" or
"consumer", and its rights should be determined accordingly.
The rights of a "user" or '"consumer'" have been stated in

Nampa & Meridian Irrigation District v. Barclay, 56 Idaho 13,

18-19, 47 P2d 916 (1935), as follows:

""The appropriation of waters carried in the
ditch operated for sale, rental and distribution
of waters does not belong to the water users,
but rather to the ditch company. The right to
the use of such water after having 'once been
sold, rented or distributed to any person who
has settled upon or improved land for agricul-
tural purposes,' becomes a perpetual right sub-
ject to defeat only by failure to pay annual
water rents and comply with the lawful require-
ments as to the conditions of the use, (Sec. 3,
art. 15 of the Constitution; Bardsley v, Boise
Irrigation & Land Company, 8 Idaho 155, 67 Pac.
428; Wilterding v. Green, 4 Idaho 773, 45 Pac,
134.) . . .

". . . The consumers possess no water right

which they can assert as against any other
appropriator,--their rights are acquired from
the district which is the appropriator and
owner and it is the district's business to pro-
tect the appropriation and defend it in any
litigation that arises, (Yaden v, Gem Irr,
Dist., 37 Idaho 300, 216 Pac. 250.,) One who
acquires the right to use water from an appro-
priator, whose right was initiated by appro-
priation under sec, 1, art. 15, 'for sale, rental
or distribution,' is not the owner of the
appropriation and does not acquire the rights
of an appropriator but he simply acquires the
rights of a user and consumer, as distributee
of the water under secs, 4 and 5, art. 15, of
the Constitution."

As is mentioned above, the rights of a user or consumer are
given in secs, &4 and 5, art, XV of the Idaho Censtitution,

Article XV, Section 4 provides:

6 - PROTESTANTS' BRIEF



""Sec, 4, Continuing rights to water guaranteed,--
Whenever any waters have been, or shall be,
appropriated or used for agricultural purposes,
under a sale, rental or distribution thereof,

such sale, rental or distribution shall be deemed
an exclusive dedication to such use; and when-
ever such waters so dedicated shall have once
been sold, rented or distributed to any person
who has settled upon or improved land for agri-
cultural purposes with the view of receiving

the benefit of such water under such dedication,
such person, his heirs, executors, administrators,
successors or assigns, shall not thereafter,
without his consent, be deprived of the annual
use of the same, when needed for domestic pur-
poses, or to irrigate the land so settled upon or
improved, upon payment therefor, and compliance
with such equitable terms and conditions as to
the quantity used and times of use, as may be
prescribed by law.!" (Emphasis added)

Provisions similar to this are also given in I. C. 42-914,
In both of these sections it is expressly provided that
the waters now claimed by the Applicant herein have been
exclusively dedicated to use for agricultural purposes,
Therefore, we would suggest that any change in the nature
of use from agricultural purposes must come under a new
appropriation,

We would further point out that these sections
provide that the user or consumer may not be deprived of
their annual water usage, '‘when needed for domestic pur-
poses, or to irrigate the lands so settled upon or improved,
upon payment therefor," Nowhere does it give the users a
right to require that the water companies continue to
provide water for uses other than agricultural or domestic
use, Therefore, we would submit that the Georgetown Canal
Company, as the true owner of the water rights involved here-

in,may refuse to supply water to the Applicant herein,
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unless it continues to use said water for agricultural or
domestic purposes,

We have only been able to locate one Idaho case
in which the change in the nature of use has been approved

by the Idaho court, In Zezi v. Lightfoot, 57 Idaho 707,

68 P2d 50 (1937), the court found that the user of water

who had previously been applying it to mining purposes

did not lose his appropriation merely by changing the manner
of use from one kind of mining use to another kind of mining
use, The court stated at 57 Idaho 712 as follows:

'"Furthermore, article 15, section 3 of the
State Constitution declares as one generic
division, the use of water for mining, or
milling purposes connected with mining, and
the debates in the Constitutional Convention,
volume 2, pages 1127-1129, 1157, 1166-1176,
and 1351, emphasize and make clear that the
change from one kind of mining, or use in
mining to another, or from one place to
another in such connection, does not invali-
date an appropriation for mining purposes

as contended for by respondents and all of
the application, of the Noble waters at
whatever times and whatever quantities used,
was for mining "purposes," (Kinney,
Irrigation & Water Rights, 2d ed., vol, 2,
p. 1198, sec, 694; p. 1526, sec. 867.)

We would point out that the above approved change
was merely a change within one of the generic divisions of
use mentioned in Article XV, Section 3, of the State
Constitution, Similarly, we would agree that, under
Article XV, Section 4, and I. C. 42-914, the Applicant
herein may change its nature of use from one type of
agricultural use to another type of agricultural use,
provided this does not result in injury to other appro-

priators. But, the Applicant does not have the power or
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the right as a mere "user" or "consumer'" to change its
nature of use from the agricultural division of use to
the completely separate industrial division of use,

Your Applicant has made reference to I. C.
42-221(b) (Supp. 1973), which provides for a fee to be
paid for the filing of an application for a change in the
nature of use., This statute does not necessarily mean that
the right to change the nature of use and keep the prior
water rights is approved by the legislature, We are of the
position that the nature of use may be changed, but to do
this it is required that a pnew permit be issued for a new
water right and the old water right and priority date be
abandoned., No one has questioned the right of an indivi-
dual or corporation to apply for a change in the nature of
use, when a new water right and priority date is sought.
Therefore, it was natural for the legislature to provide
for a filing fee upon the application for a new water right
resulting from the change in the nature of use,

It should also be noted that I, C. 42-222(2)
(Supp. 1973), provides in part:

"All rights to the use of water acquired under

this chapter or otherwise shall be lost and

forfeited by a failure for the term of five

(5) years to apply it to the beneficial use

for which it was appropriated and when any

right to the use of water shall be lost

through non-use or forfeiture such rights

to such water shall revert to the state and

be again subject to appropriation under this
chapter," (Emphasis added)
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This section specifically provides that failure to apply
the water to the beneficial use "for which it was appropriated"
shall result in a forfeiture., It would appear that the legis-
ture has at least implied that a change in the nature of use
of water results in a new water right being acquired and the
old water right is either eventually forfeited or abandoned.
We would submit to the Department that the
Applicant's water rights herein are limited to Article XV,
Section 4 of the Idaho Constitution, and I. C., 42-914,
Under these sections, its rights to the use of water are
limited exclusively to agricultural and domestic purposes.
If the Applicant desires to change its nature of use from
agricultural to industrial, it may do so only by applying
for a new water right with its accompanying later priority
date, If the Department should grant to the Applicant the
right to change its nature of use in the manner it has now
proposed, then it would be arbitrarily expanding the
Applicant's rights beyond those limitations expressly given

in the Constitution and statutes of the State of Idaho.

Respectfully Submitted,

Attorney for the Protestants
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Wallace M. Transtrum
Attorney at Law

35 West Center

Scda Springs, Idaho 83276
Telephone: 547-3944

LAW OFFICES 3% Waest Canter
WALLACE M. TRANSTRUM  TM” TF SODA SPRINGS, IDAHO 83276
ATTORMNEY AT Law )
PHONE 547-1944 - B /
Q
November 8, 1974 Cj

P

Ronald D. Carlson

Acting District Engineer
Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaheo 83401

Re: Application for Transfer No. 11-0290 - Brief
Dear Mr. Carlson:

Enclosed is initial brief with regard to the above-entitled
matter. I apologize to you and Mr. Foster for filing this
late, but seem to be overwhelmed with other things to do
these days including another case invelving your department
which went to trial on Monday.

Very truly vours,
Wallace M. Transtrum
WMT:db

Enclosure
ccs:; Kent W. Foster
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"if the right to the use of such water, or the use of the diversion works

or irrigation system is represented by shares of stock in a corporation,

or if such works or system is owned and/or managed by an irrigation district,
no change in the point of diversion or place of use of said waters shall be
made or allowed without the consent of such corporation or irrigation
district", and second, there is an exception to that proviso wherein it
states that "except to lands which may be irrigated through the same system."

In view of the findings of the Court in Johnston vs. Pleasant Valley Irri-

gation Company, Ltd. (1949), 69 Ida 139, it would seem that the consent of

the corporation is in fact a prerequisite to granting of such a change by
the Department of Water Resources, unless the applicant comes within the
exception to the requirement. The Applicant, of course, would disagree
with the Court's findings of constitutionality and if necessary, request
the Court to overrule the decision entered in the Johnston case.

The exception to the necessity for consent is as stated above and
refers to lands which " may" be irrigated and is not limited to lands
which "have been" irrigated. It further does not define "system". 1In
the Johnston case, the corporation collected its water in a reservoir
during the high water season and distributed the water to its shareholders
apparently through a system of canals and ditches. During low water season
the water didn't even reach the reservoir. The application was to move
the diversion and place of use some four miles upstream from the
reservoir (collecting system} and there to comingle it with other water
rights arising out of the same watershed. Although there are very few
facts before the Department at this time since any factual determination
was postponed pending filing of briefs, it does appear that according
to the decree setting the water rights of the Georgetown Irrigation Company,
it is the only water right on Georgetown Creek;that the entire watershed
and drainage area is part of the "system" of the corporation; there are
no artificial reservoirs; the natural stream channel is used as a collecting
system; and, the diversions made by the corporation are direct stream

flow diversions on several ditches identified in the Decree itself and
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by numerous direct flow diversions made by independent stockholders as
the natural channel of Georgetown Creek flows through their individual
properties.

The term "irrigated" used in the statute, of course, must be also
taken into consideration along with the applicant's desire to change the
point of diversion and place of use, it also wishes to change the nature of
the use from that of agricultural to that of industrial. Practically the
property may not be physically "irrigated" and this should be interpreted
as "serviced" through the same system. The diversion applied for would be
a direct stream flow diversion, a "system" already employed by the cor-
poration. It is on the same stream channel a short distance above the first
"ditch" of the corporation, and not unlike the many diversions made by
the Company. It is simply upstream from any historical diversion, not up-
stream from the collecting and distributing system which is the stream
channel itself.

The proposed lands in the Johnston case were, in fact, beyond
either the collection or distribution part of the system, and even in that
case the Court noted that the corporation "collects and stores water in
its reservoir and distributes the same through its system of ditches and
canals." The Court later refers to it as "irrigation system" and "distribu-
tion system". The Court further placed emphasis on the fact that they
were taking from the corporation its right of distribution and placing
such distribution under the control of the State Reclamation Engineer.
This is certainly not the case in the present application.

In the Johnston case, the State Reclamation Engineer denied
the application, finding that the water right sought to be transferred
was represented by shares of stock in the objector corporation and that
the lands to be irrigated at the proposed transfer "cannot be irrigated
through the irrigation system of said objector corporation”, and that
the corporation had not consented. The ruling of the State Reclamation
Engineer was confirmed by the Court. We submit to the Department that

upon this application, the facts are substantially different and that



a determination of fact will have to be made in this regard to determine
if, in fact, the proviso for consent in I.C. 42108 is applicable in this
particular matter.

IT.

There appears to be no specific statutory direction for an
administrative proceeding before this Department for a change in the
nature of use of water, however, the statutes and the constitution of
thils State generally would recognize that the nature ¢of the use of water
can be changed. Mr. Hutchens, in his article entitled "The Idaho Law of
Water Rights", Vol., 5, No. 1, Idaho lLaw Review, Fall, 1968, at page 72,
briefly discusses the matter and after observing the lack of specific
statutory authorization, remarks that "however, the principles with
respect to changes in point of diversion and place of use appear equally
applicable." He goes on then to cite two Idaho Supreme Court cases which
dealt with the change in the nature of use, among other things, and the
Court apparently had no problem with the right to change the nature of the
use, per se, but dealt with it on the basis of whether or not it was an
enlargement of the use.

We do find in the statutes, however, at least indirect gcknowledg—
ment by the legislature of the right to change the nature of the use. I.C.
42-108 provides for an application to the Department of Water Resources
to that section I. C. 42-221, we see that at subsection (B), a fee is
prescribed "for filing application for change of point of diversion, place,
period, or nature of use of water...... " The "Dietrich Decree" (Federal
District Court), wherein the water right of Georgetown Irrigation Company
was determined, the Court, at page 10 therein, states among other things
that the water is decreed appurtenant to the lands, and at "subject
however to the rights of the appropriators or shareholders in any appro-
priating canal company to change the place of diversion or use as provided
by law, when no damage or injury results to others, or to make any beneficial
use of such waters or any part thereof which does not injure any appro,

priators”. Article 15, Section 3 of the Idaho Constitution discusses the
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priority of better right as between those using the water and establishes
a priority system between domestic, agricultural and manufacturing "when
the waters of any natural stream are not sufficient." The right of
Emminent Domain for the purpose of changing the nature of the use of
water from one priority to another is reccgnized in Article I, Section 14
and Article 15, Section 3 of the Idaho Constitution.

ITT.

The declared policy of the people of the State of Idaho
concerning water and its beneficial use is declared at Section 42-101,
Idaho Code as follows: "Water, being an essential to the industrial
prosperity of the State and all agricultural development throughout the
greater portion of the State, depending upon its just apporticonment to and
economical use by those making a beneficial application of the same, its
control shall be in the state, which in providing for its use, shall
equally guard all the various interests involved." As noted above, the
Court in the "Dietrich Decree" wherein the protestant was decreed a
water right, provided that there should be beneficial use made of the
water and that it was not necessarily limited to irrigation purposes.

On October 25, 1973, a report was issued by the Federal task
force established under the Economic Stabilization Program which is made
up of representatives of the Cost of Living Council, United States
Department of Agriculture, United States Department of Commerce and
the Council of Economic Advisors. 1In regard to the fertilizer industry,
in general, this task force dictated that the individual fertilizer firms
will continue operating marginally productive facilities and explore
re-opening plants to alleviate current tight supplies of fertilizer, and
further that individual fertilizer firms will undertake construction of
new production facilities and work to insure early completion of new
fertilizer plants under way. The refusal of the protestants to consent
to the application herein under consideration is in the face of these
historical and declared policies concerning beneficial use of water and

other natural resources.

Respectfully submitted,

WALLACE M. Trans
Attorney for Applicant
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Acting District Engineer
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1515 Lincoln Road
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Re: Application for Transfer No. 11-0290 - Brief
Dear Mr. Carlson:

Enclosed is initial brief with regard to the above-entitled
matter. I apologize to you and Mr. Foster for filing this
late, but seem to be overwhelmed with other things to do
these days including another case involving your department
which went to trial on Monday.

Very truly yours,
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Wallace M. Transtrum G
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Wallace M. Transtrum
Attorney at Law

35 West Center

Soda Springs, Idaho 83276
Telephone: 547-3944

BEFORE THE DEPARTMENT OF WATER RESOURCES OF THE STATE OF IDAHO

IN THE MATTER OF PROTEST AGAINST )
APPROVAL OF APPLICATION FOR TRANSFER)

OF WATER RIGHT NO. 11-0290 IN THE ) Case No.
NAME OF AGRICULTURAL PRODUCTS ) APPLICANT'S BRIEF
CORPORATION. )

On August 2, 1974, Agricultural Products Corporation with
shares in Georgetown Irrigation Company, filed with the Department of
Water Resources, an application to transfer the waters of Georgetown
Creek upstream from its present place of diversion and use and to
change the nature of use from agricultural to industrial. Protests
have been filed by M. Floyd Clark as a member of Georgetown Irrigation
Company and also by Georgetown Irrigation Company. The matter was set
for conference and/or hearing before the Department on Friday, COctober 18,
1974 at 9:00 o'clock a.m.. Representatives and attorneys of both applicant
and protestants were present before the Board. An informal conference was
held and the proceeding was then continued pending the filing of briefs
by both applicant and protestants on the following issues:

1. The effect of I.C. 42-108 herein where the consent of the
corporation, Georgetown Irrigation Company, has been withheld and,

2. The authority of the State Department of Water Resources to
grant a change in the nature of use of the water in any event due to
apparent lack of specific statutory authority.

I.

The pertinent portion of I.C. 42-108 would be first, that




"if the right to the use of such water, or the use of the diversion works

or irrigation system is represented by shares of stock in a corporation,

or if such works or system is owned and/or managed by an irrigation district,
no change in the point of diversion or place of use of said waters shall be
made or allowed without the consent of such corporation or irrigation
district", and second, there is an exception to that proviso wherein it
states that "except to lands which may be irrigated through the same system.”

In view of the findings of the Court in Johnston vs. Pleasant Valley Trri-

gation Company, Ltd. (1949), 69 Ida 139, it would seem that the consent of

the corporation is in fact a prerequisite to granting of such a change by
the Department of Water Resources, unless the applicant comes within the
exception to the requirement. The Applicant, of course, would disagree
with the Court's findings of constitutionality and if necessary, request
the Court to overrule the decision entered in the Johnston case.

The exception to the necessity for consent is as stated above and
refers to lands which " may" be irrigated and is not limited to lands
which "have been" irrigated. It further does not define "system". In
the Johnston case, the corporation collected its water in a reservoir
during the high water season and distributed the water to its shareholders
apparently through a system of canals and ditches. During low water season
the water didn't even reach the reservoir. The application was to move
the diversion and place of use some four miles upstream from the
reservoir (collecting system) and there to comingle it with other water
rights arising out of the same watershed. Although there are very few
facts before the Department at this time since any factual determination
was postponed pending filing of briefs, it does appear that according
to the decree setting the water rights of the Georgetown Irrigation Company,
it is the only water right on Georgetown Creek;that the entire watershed
and drainage area is part of the "system" of the corporation; there are
no artificial reservoirs; the natural stream channel is used as a collecting
system; and, the diversions made by the corporation are direct stream

flow diversions on several ditches identified in the Decree itself and
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by numerous direct flow diversions made by independent stockholders as
the natural channel of Georgetown Creek flows through their individual
properties.

The term "irrigated" used in the statute, of course, must be also
taken into consideration along with the applicant's desire to change the
point of diversion and place of use, it also wishes to change the nature of
the use from that of agricultural to that of industrial. Practically the
property may not be physically "irrigated" and this should be interpreted
as "serviced" through the same system. The diversion applied for would be
a direct stream flow diversion, a "system" already employed by the cor-
poration. It is on the same stream channel a short distance above the first
"ditch" of the corporation, and not unlike the many diversions made by
the Company. It is simply upstream from any historical diversion, not up-
stream from the collecting and distributing system which is the stream
channel itself.

The proposed lands in the Johnston case were, in fact, beyond
either the collection or distribution part of the system, and even in that
case the Court noted that the corporation "cellects and stores water in
its reservoir and distributes the same through its system of ditches and
canals." The Court later refers to it as "irrigation system” and "distribu-
tion system". The Court further placed emphasis on the fact that they
were taking from the corporation its right of distribution and placing
such distribution under the control of the State Reclamation Engineer.
This is certainly not the case in the present application.

In the Johnston case, the State Reclamation Engineer denied
the application, finding that the water right sought to be transferred
was represented by shares of stock in the objector corporation and that
the lands to be irrigated at the proposed transfer "cannot be irrigated
through the irrigation system of said objector corporation", and that
the corporation had not consented. The ruling of the State Reclamation
Engineer was confirmed by the Court. We submit to the Department that

upon this application, the facts are substantially different and that



a determination of fact will have to be made in this regard to determine
if, in fact, the proviso for consent in I.C. 42108 is applicable in this
particular matter.

IT.

There appears to be no specific statutory direction for an
administrative proceeding before this Department for a change in the
nature of use of water, however, the statutes and the constitution of
this State generally would recognize that the nature of the use of water
can be changed. Mr. Hutchens, in his article entitled "The Idaho Law of
Water Rights", Vol. 5, No. 1, Idaho Law Review, Fall, 1968, at page 72,
briefly discusses the matter and after observing the lack of specific
statutory authorization, remarks that "however, the principles with
respect to changes in point of diversion and place of use appear equally
applicable."” He goes on then to cite two Idaho Supreme Court cases which
dealt with the change in the nature of use, among other things, and the
Court apparently had no problem with the right to change the nature of the
use, per se, but dealt with it on the basis of whether or not it was an
enlargement of the use.

We do find in the statutes, however, at least indirect acknowledg-
ment by the legislature of the right to change the nature of the use. 1I.C.
42-108 provides for an application to the Department of Water Resources
to that section I. C. 42-221, we see that at subsection (B), a fee is
prescribed "for filing application for change of point of diversion, place,
period, or nature of use of water...... " The "Dietrich Decree" (Federal
District Court), wherein the water right of Georgetown Irrigation Company
was determined, the Court, at page 10 therein, states among other things
that the water is decreed appurtenant to the lands, and at "subject
however to the rights of the appropriators or shareholders in any appro-
priating canal company to change the place of diversion or use as provided
by law, when no damage or injury results to others, or to make any beneficial
use of such waters or any part thereof which does not injure any appro.

priators". Article 15, Section 3 of the Idaho Constitution discusses the
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priority of better right as between those using the water and establishes
a priority system between domestic, agricultural and manufacturing "when
the waters of any natural stream are not sufficient." The right of
Emminent Domain for the purpose of changing the nature of the use of
water from one priority to another is recognized in Article I, Section 14
and Article 15, Section 3 of the Idaho Constitution.

IIT.

The declared policy of the people of the State of Idaho
concerning water and its beneficial use is declared at Section 42-101,
Idaho Code as follows: "Water, being an essential to the industrial
prosperity of the State and all agricultural development throughout the
greater portion of the State, depending upon its just apportionment to and
economical use by those making a beneficial application of the same, its
control shall be in the state, which in providing for its use, shall
equally guard all the various interests involved." As noted above, the
Court in the "Dietrich Decree" wherein the protestant was decreed a
water right, provided that there should be beneficial use made of the
water and that it was not necessarily limited to irrigation purposes.

On October 25, 1973, a report wasg issued by the Federal task
force established under the Economic Stabilization Program which is made
up of representatives of the Cost of Living Council, United States
Department of Agriculture, United States Department of Commerce and
the Council of Economic Advisors. In regard to the fertilizer industry,
in general, this task force dictated that the individual fertilizer firms
will continue operating marginally productive facilities and explore
re-opening plants to alleviate current tight supplies of fertilizer, and
further that individual fertilizer firms will undertake construction of
new production facilities and work to insure early completion of new
fertilizer plants under way. The refusal of the protestants to consent
to the application herein under consideration is in the face of these
historical and declared policies concerning beneficial use of water and

other natural resources.

Respectfully submitted,

WALLACE M. Transtrum
Attorney for Applicant



LAW OFFICES . . 35 West Center
WALLACE M. TRANSTRUM . SODA SPRINGS, IDAHO 83276
ATTORMEY AT LAW
PRONE 547-3944

October 25, 1974

Ronald D. Carlson

Acting District Engineer
State of Idaho

Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Georgetown Canyon - Agricultural Products Corporation
Dear Mr. Carlson:

I have your letter of October 22 as referenced to 11-0290
and the informal conference held in Paris, Idaho on October
18th., I believe your statement of the two issued to be
briefed as correct and the time for submission of briefs.
Would your records also reflect that at the resumption of
the hearing there will be no testimony required or taken
concerning water guality. I believe this was the under-
standing reached at the conference, and that the position
of the Department of Water Resources was that it was beyond
the jurisdiction of their department.

Upon my return to my office, I found that I have a jury

trial commencing December 9 and which will undoubtedly

last all week unless it is settled before that time. Would
it be satisfactory to leave this date open briefly to see

if a settlement is reached, otherwise, I would request that

a different date for the continued hearing be mutually agreed
on.

Thank you for your consideration.
Very truly yours,
A a
& NI j{7 ““/j{ umpu,»iyfit‘,,. S
Wallace M. Transtrum e

WMT :db
cc: Kent W. Foster, TIdaho Falls




S'l‘ATE OF IDAHO
DEPARTMENT OF WATER RESQURCES

Cecil D. Andrus Statehouse

Governor Boise, idaho 83720
(208) 384-2215

R. Keith Higginson
Director

MEMORANDUM

TCG: File Nos. 11-0290 and 11-7063
FROM: R. Keith Higginson M'
DATE: CGcetober 24, 1274
A conference was held in Paris, Idaho on Fridav, Cctober 18, 1974.
The applicant, Agricultural Products Corporation, was represented by
Attorney Wallace Transtrum and the protestant. the Georgetown [rriga-
tion Company was represented by Kent Foster. After considerable dis-
cussion, it was agreed that briefs would be submitted upon two points.
Cne, the interpretation of Section 42-108 of the Code with regard to
the authority of Agricultural Products Company to transfer its water
represented by 104 shares of stock in the Gesorgetown Irrigation Company
to a new point of diversion and to a new use upstream from the present
points of diversion of the Company.
Two, the question of whether an Application for Transfer can be preocesse
by the department to change the nature of use of the water right.
Transtrum agreed to submit his brief first within 10 days of the hearing
and Foster then would be allowed 10 days within which to submit a reply
brief, after which Transtrum would again have 5 days within which to
rebut anything submitted by Foster. We indicated that we would then
issue a decision as to the legal points within 10 daysﬂfollowing;the

gehedule the

filing of all of the briefs. We tentatively agreed to

matter for hearing during the 2nd week of December, but the question
WATER RESQURCE BOARD: John F. Straiff George L. Yost Donald R. Kramer Edwin C. Schlender
Chairman Vice-Chairman Secretary Member
Franklin Jones M. Read Hansen Scott W. Reed Jusaph H. Nettleton

Member Member Member Member




whether a hearing would be held or not would be dependent upon the

outcome of the briefs., Ron Carlson is to vrepare a letter to go to

the attorneys outlining the above and to obtain their concurrence,

as this represents the consensus reached at the hearing.



t: ® Q
BEFORE THE DEPARTMENT OF WATER RESCQURCES

STATE 0OF IDAHO

Tn the Matter of Protest Against Approval

Q
[k}

Application for Transfer No. 11-0290
in the name of AGRTCULTURAL PRODUCTS CONFERENCE MEMORANDIM

CORPORATTON.

N

0 August 2, 1974, Agricultural Products Corporation filed with the
Department of Water Resources an application to transfer point of diversion and the
place and the nature of use of the waters of Georgetown Creek tributary to Rear River.
The right sought to ba transferred is represenfed by shares in Georgetown l[rrigation
Company. On August 27, 1974, the Department received a protest against the approval
of said application by M. Floyd Clark, and on September 3, 1974, the Department recelved
additional protests from Donald S. Rex, President of Czorgetown Irrigation Company, and
also from the Board of Directors of Georgetown Irrigation Company.

On October 18, 1974, the Department held a confarence on the matter in the
Courtroom of Rear Lake County Courthouse, Paris, Idaho. The applicants were represented
by Wallace Transtrum, thair atctorney. The protestants attorney was Kent Foster. Ths
issues brought out by the protestants during the conference were:

1. Their rights would be injured by virtue of taking water from the system

joie]

of Georgetown Irrigation Company.
2. There would be possible pollution problems due to the location of the plant
relative to Georgetown Lreek.
3, This proposed change in the nature of the use may consitltute an sxpansion of
4 water right.
4. It was the position of Georgetown Irrigation Company that a change in the
nature of use can not be allowed under the Idahc Code without loss of priority.
5. Section 42-108 of the Idaho Code would forbid the approval of this transfer
without the consent of the dirrigation company.
6. It was feared by Georgetown Irrigation that If this transfer were approved
they would not be able to rzgulate tha divarsion rvate for Agricultural Preducts

in the same manner as they do for other users on the systenm.




g

CONFERENCE MEMORANDUM

RE: Transfer No. 11-0290

Page 2

Tt was the position of Agricultural Products Cerporation that:
1. They are not taking water out of the boundries of the system.
2. There has been no showing of any posasible injury to other water rights.

3. A provision fer a change in the nature of use iz made on Page 10 of the
Dietrich Decreé. Agricultural Products will pay an asses sment and be
controlled the same as any other user con the system (Agricultural Products
would pot agree to having their rights shut off completely if there was water
in Georgetown Creek, although they felt a porportional reduction would be
acceptable,}
apply becanse they are not taking water out of the boundries of the system
of the irrigation company, and that basing a denial of this application for
transfer on 42-108 would be arbitrary.

As a result of this conference it was agreed rhat the attorney for the

applicant would submit briefs to support their position relative to Section 42-108,

of the Ldaho Code and also to the effect of the proposed change in the nature of use,

These briefs are to be submitted to the Department by the lst of Movember. Briefs by

the protestents attorney is then to be submitted by November 15. After the protestant's

briefs have bzen received, the applicant's attorney will then have until November 22 to
gubmit any rebuttal that he wishes to make. The Department will re-schedule this matter

for a hearing to be held during the week of the 9ith of December, 1974.

A2 UYL

RONALD D. CARLSON
Acting District Engineer

October 22, 1974

RDC:cw
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STATE OF IDAHO |
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecii D. Andrus 1515 Lincoln Road
Governor idaho Falls, Idaho 8341
(208) 523-7186

R. Keith Higginson
Director

October 22, 1974

RE: Application for Transfer No. 11-0290

Mr. Kent Foster
Attorney—at-Law

330 Shoup

Idaho Falils, Idaho 83401

Dear Mr. Foster:

Rule 8.2 of the Rules of Practices and Procedures of the Department of Water Resources
dictates that, "the action taken at a conference conducted by the Department and the
agrezments made thereat by the parties concerned shall be recorded and shall be approved
by such parties.”

It is the understanding of the Department that the attormeys for the applicant and the
protestant, in the matter of the protest apainst the granting of application for transfer
No. 11-0290, shall each submit briefs to supoert their position relative to Section
42-108, of the Idasho Code. Each attorney is also to submit a brief concerning his
position and understanding of this change in the nature of use of water in view of the
Idaho Code. The attorney for the applicant has agreed to submit briefs to the Department

by November 1, 1974. The attorney for the protestant will then have until November 15, 1974

to submit his briefs. Any rebuttal by the applicant's attarney will be submitted to the
Department by November 22, 1974. The matter has tentatively been set for hearing before
the Department of Water Resources during the week of the 9th of December, 1974.

If this letter does not reflect your understanding of the agreements made during the
conference held on October 18, 1974, please submit vour objections within 10 days.
Otherwise, the Department will consider that this agreement has been approved by all
parties involvaed and will proceed in accordance with the schedule indicated above.

I1f you have any questions, please feel free to contact me.
Very truly vours,

2Dy

RONALD D. CARLSOR
Acting District Engineer

RDC:cw
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT
Cecil 0. Andrus 1515 Lincoln Road
Gaverner idaho Falls, idaho 83401
R. Keith Higginson _ {208) 523-7186

Director

October 22, 1974
RE: Application for Transfer No., 11-02%0

Mr. Wallace M., Transtrum
Attorney—at-Law

159 South Main

Soda Springs, Idahe 83276

Dear Mr. Transtrum:

Eule 8.2 of the Rules of Practices and Procedures of the Department of Water Resources
dictates that, "the action taken at a conference conducted by the Department and the
agreements made thereat by the parties concermed shall be recorded and shall be approved
by such parties.”

It is the understanding of the DNepartment that the attorneys for the applicant and the
protestant, in the matter of the protest against the granting of application for transfer
No. 11-0290, shall each submit briefs to support their position relative to Section

42-108, of the Idaho Code. Each attorney is also to submit a brief concerning his

pesition and understanding of this change in the nature of use of water in wview of the
Idahe Code. The atterney for the applicant has agreed to submit briefs to the Department

by November 1, 1%74. The attorney for the protestant will then have until November 15, 1974
to submit his briefs. Any rebuttal by the applicant's attorney will be submitted to

the Department by November 22, 1974, The matter has tentatively been set for hearing before
the Department of Water Resources during the week of the 9th of December, 1974.

If this letter doess not reflect your understanding of the agreements made during the
conlerence held on Ceotober 18, 1974, please submit vour objections within 10 days
Otherwise, the Department will consider that this agreement has heen approved by all
parties involved and will proceed in accordance with the schedule indicated above.

If you have any guestions, please feel free to contact me.
Very truly yours,

RONALD D. CARLSON
Azting District Engineer

RDC:cw
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/7// ZI
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U.S. POSTAL SERVICE
QFFICIAL BUSINESS

PENALTY FOR PRIVATE
USE TO AVOID PAYMENT
OF POSTAGE, $300 -

Postmark of Delivering Office

n

SENDER INSTRUCTIONS

rint in the space belew your name, address, including ZIP Cade.

w If special services are desired, check block(s} on other side,
® Moisten gummed ends and attach to back of article,

ea N e
RETURN =, o o
o _

e o7 3811 &

e apET
'a.l'r{ulnt_wi W Neel =i [NV VIt

EASTERN Digiiiey wovilk
1515 LINCOLN RGAD
IDAHO FALLS, IDAHO 83401



AND
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6 .
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e 4 West, S.
P 22;

ge 3 West, S.
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nd 31;

ge 3 West, S.
10, 11, 15, 1§,

‘rom the main
the Wheelon
nediately pre-
what is known
i used for irri-
1 the following
7it:
nge 2 East, S.
30, 31 and 32;

—

nge 2 West, 8.

), 16, 17, 18, 19,

i 33;

nge 2 West, 8.
8, 9, 10, 15, 16,
, 30, 31, 32 and

nge 2 West, S.
, 17, 20 and 2L

ate quantity of
diverted, under

‘“Fast’’ and
for power and/
nall not exceed
of time.
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PriogiTy

AMOUXT IR
Srconp FEgT

PomxT or DiversIioN ARD
Prace or Use

GEORGETOWN CREEK.

26. Georgetown Irrigation Company:

1881—May 1

27. Fred Stauffer:
(a) 1876—May 1

70 c.f.s.

To be diverted from Georgetown Creek by
means of ditehes diverting therefrom as
follows:

Paine Ditch—North 72°1% East 7957.3 ft.
Hayes Ditchb—North 73°32° BEast 5301.3
feet.

?m&rt Ditch—North 75°03* East 4673.0
eet.

Mill Ditech—North 84°06’ East 1932.9 feet.
South Diteh—North 82°3% East 2106.6
feet.

Armitage
1296.7 feet.

Stoddard Ditch--South 61°52' West 2564.6
feet,

Church Ditch—Sonth 61°46° West 3510.9
feet.

?off Ditch—South 62°20 West 3976.0
eot.

Diteh — South  57°43

All from the corner common to Sections
5, 6, 7 and 8, Township 11 South, Range
44 East, B.M., also at a point on the left
hand fork of said Georgetown Creek,
which hears North 46°41” East 4467.3 feet
from the above mentioned Seection corner
where the said Paine Ditch intersects said
left hand fork, and to be used for the irri-
gation of 3,500 acres of land sitnated in
Sections 5, g, T, 8, 18 and 19, Township 11
South, Range 44 East, B.B.M., and See-
tions 1, 11, 12, 13, 14 and. 24, Township
11 South, Range 43 East, B.B.M. -

NOUNAN CREEEK.

18 ef.5.

To be diverted from Staunffer, later known
as Nounan Creek, through three small
ditches diverting therefrom in Sections 33
%ng ?ﬁ, Township 11 South, Range 43 East,

West

B AR A P G e awr gy

\
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Protests Against Approval

of Application for Transfer of Water
NOTICE OF CONFERENCE
Right No. 11-0290 in the name of Agri-
AND/OR HEARING
cultural Products Corporation

St M Nt N N i e S N

On August 2, 1974, Agricultural Products Corporation with shares in Georgetown
Irrigation Company filed with the Department of Water Resources an application to
transfer the waters of Georgetown Creek tributary to Bear River. On August 27, 1974,
the Department received a protest against approval of said application from M. Floyd
Clark. On September 5, 1974, the Department received additional protests from Donald
S. Rex, President of Georgetown Irrigation Co., and also from the Board of Directors
of Georgetown Irrigation Co.

The Department has set the matter of protests for conference and/or hearing for
Friday, October 18, 1974, at 9:00 a.m., in the Courtroom of the Bear Lake County
Courthouse, Paris, Idaho. Any hearing will be held in accordance with the Rules and
Regulations of the Idaho Code and adopted Rules of Practice and Procedure of the
Department of Water Resources. Opportunity shall be afforded all parties to respond
and present evidence and argument on all issues involved. Because of the similarity
of the issues involved in the protests to Applications No. 11-7063 and Application
No. 11-0290 - Agricultural Products Corporation, the Department proposes to consolidate
the conferences and hearings as provided in rule 9.7 of the Department's Rules of
Practice and Procedure,

Any party may request in writing five (5) days before any hearing that the oral
proceedings thereof be taken in the form of stenographic notes. Any party may have
such stenographic notes of the oral proceedings, or part thereof, transcribed at his
own expense. A taped record of the proceedings will be maintained for the appeal
period.

Failure to appear at the time and place set for hearing by the applicant or pro-
testants may allow the Department without prejudice to dismiss the protests or the
application. Any and all cost incurred by reason of such non-appearance may be assessed
against such non-appearing parties.

Dated this 2. "9 day of October, 1974,

RONALD D. CARLSON
Acting District Engineer
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LAW OFFICES . . 35 West Center

WALLACE M. TRANSTRUM SODA SPRINGS, IDAHO 83276
ATTORNEY AT LAW R :
PHOME 547-3944 L e T T T

September 27, 1974

State of Idaho

Department of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401
Attn: Ronald D. Carlson
Acting Digtrict Engineer

Re: Agricultural Products Corporation Application - Georgetown
Canyon - #11-02%0

Gentlemen:

Enclosed is a Power of Attorney on one of your department
forms. Would you please address all further correspondence
on this matter through my office.

Thank you for your cooperation.

Very truly yours,

Wallace M. Transtrum

WMT:db
Enclosure




XXREEXOIXX XXX XX IXXXXX  RESOURCES

September 13, 1974

Re: Application for Transfer of Water Right No. 11-0290 Ag. BE

Mr. Wallace M, Transtrum
Attorney at Law

159 South Main

Soda Springs, ID 83276

Dear Mr. Transtrum:

We have enclosed copies of correspondence and protests filed against the issuance

of a permit pursuant to the ahove referenced application. You should be aware that
the following are the principle items we can eonsider at a conference and/or hearing
in either approving or denying an application for transfer‘

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

You will be notified at a later date as to the time and place set for a conference
and/or hearing to discuss the matters of protest., If we may be of further assistance,
please contact us.

Very truly yours,.
RONALD D. CARLSON
Acting District Engineer

RDC:MB

e  HICRSFLMED
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August 27,

The Department of Watef Resources
1515 Lineoln Road
Idaho Falls, Idaho 83401

Mr, Ronald D, Carlsocn,
Dear Sir:

We the Directors of the Georgetown Irigation Co., after meeting in
a board meeting held August 26, 1974 decided by unanimous vpte to protest
the granting of a changeof point of diversion, echange number 11=0290 to
Agricultural Products Corperation,

Such change would be contrary to the decree pertaining to the wster

which we as directors of the Georgetown Irrigation Company administer,

Very Truly youes,

President ZQ /M“{C'ég

Vice President M%ﬁOa/ T Il
Secratary /}‘g Gnlied

Director .
Director Lpel o A& mzf‘(w
’%’V; L **’7{ (f,"’f"/’ ‘

T

MCREFLHED
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APPLICATION FOR TRANSFER OF WATER RIGHT

fuv £8 1974
NO, 11-0290

Department 5f W
i By

I, _Russel/ D stakey , watermaster of _(Fear Kiver ,

of Water District No. || , County of _Eu . LaKe Gy bee I Frunkhn ,State of daho ,
whose address is _Bex 726, Seda Springs, Zdaho E327€

have read the attached copy of the application for transfer of water right for

Agricclteial [Redvets Covp , and to the best of my knowledge believe the
(name)
application to be true.

A. Ihereby endorse the above numbered Application for Transfer and recommend
that the Director of the Department of Water Resources approve the transfer subject to

the following conditions: ANer €.

OR
B, Ido not endorse approval of the above numbered Application for Transfer as re-

guested for the following reasons:

Dated at Scaa Springs , Maho, this 27™ dayof Augrs? 1974 .

(3 v bl ST

MICROFILMED

Please use reverse side if needed.

AR EEC

RECOMMENDATION OF WATERMASTER Eastarn Sigtes

i

"’""“"-«;‘:.:J

el
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Sept, 3, 1974

Idaho Department of Water Resources
1515 Linecoln Road
Idaho Falla, Idaho 83401

Dear Mr Carlson:

As per our telephone conversation on August 27,
I am writing this letter to authorize you to except my
letter of Aug. 20,1974 as a formal protest to the two
applications for water Diversion and use made by the
Agricultural Products Corperation, The application

numbers referredto are 11-7063 and 11-0290,

President Georgetown Irrigation Co,

Yours Truly
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25 August, 1874
(Jsorgstown, ldaho B35239

Idaho Dept. of Water Resomrces
1515 ILincoln Road
Idaho Falls, Idaho 83401

Re: Change No, 11-0290
Application No. 11-7063
Agricultural Preducts Corp.

Centlemen:

I strongly protest the above application and change for
Agricultural Products Corporationm.

The granting of this change and application would jJeopardize
the water right T have as a member of the Georgatown Irrigation
Company and construction of a manufactwring plant in the Canyon
would cause extensive pollution of the air and water.

Yours truly,
. Nl (Lo
¥. Floyd Clark

MERSFLygy
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August 16, 1974

RE: App. for Transfer No. 11~0290 -~ Agricultural Products Corp.
Application for Permit No. 11-7063 - Agricultural Products Corp.
" "  No. 11-7068 - Johns

The News-Examiner
P.0. Box 278
Montpelier, ID 83254

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any corrections, we will
notify you before the first publication. If you cannot publish the mnotice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill.

Very truly yours,

RONALD D. CARLSON
Aagistant to the -
District Engineer Bill submitted ,7—/2§~;ﬁ9/’ by &5

RDC:CB

Enc: Legal Notice (3)
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NOTICE OF PROPOSED CHANGE OF WATER RIGHT

NO. Li=G290

Notice is hereby given that Azrlcultural Products Corp. having shares in
Georgetown Irrigation Co., Georgetown, Idahc, has applied to the Department of
Water Resources for a change in the point of diversion and place of use of the
waters of Ceorgetown Creek tributary to Bear River. The right sought to be changed
is evidenced by decree to Georgetown Irrig. Co. in case of Utah Powef & Light Co.
~vs- The Last Chance Canal Co., et al, dated July 14, 3920 in U. S. District Court,

District of Idaho, Bear Lake County and is recorded as follows:

Amount: 70 c.f.s. Priority: May 1, 1881
Decreed point of diversion: SEMNE%, Sec. 4, T. 115, R, 44E; SWYSE%,
: Sec. 32, T. 10S, R. 44E, B.M., Bear Lake
County; -
Decreed place of use: Sec. 1, 11, 12, 13, 14, & 24, T. 118, R, 43E;

Sec. 5, 6, 7, 8, 18, & 19, T. 118, R. 44E, B.M.
The water is used to irrigate 3,500 acres.

TO BE CHANGED AS FOLLOWS

The water will be diverted within the SE'4SW%, Sec. 35, T. 103, R. 44E, using
only 2.08 cfs and the remainder of the right will continue to be uged by Georgetown
Irrigation Co. users at the old peints, The water will be used for manfacturing
purposes within the S%, Sec. 24, NX, Sec. 25, T, 105, R. 44E, B.M.

Any protest against approval of the above prbposed change of water right must
be filed with the Idaho Dept. of Water Resources, 1515 Lincoln Road, Idaho Falls, Idaho,

83401, on or before September 9, 1974.

§
e
JAd

n - :,

R. KEITH HIGGINSON

Director

Published in the News-Examiner, Montpelier, Idaho on August 22 and August 29, 1974.

aﬁ’fﬂ e
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August 16, 1974
RE: Application for Transfer No. 11-0290

Georgetown Irrigation Compsny
Georgetown,
Idaho 83239

Gentlemen:

On August 2, 1974, Agricultural Products Corporation applied to the Department
of Water Resources to tranafer shares in the Georgetown Irrigation Company from
the lands indicated on the enclosed list.

The application for transfer indicates that Agricultural Products wishes to transfer
104 shares or 2.08 c.f.s. from agricultural use to manufacturing uses. Since the
decreed rights are in the name of Georgetown Irrigation Company, the department wants
to make sure that you are aware of this proposed transfer and that you have the
opportunity to protest if you obiect to the proposed changes.

If we do not hear from you by September 9, 1974, we will assume you approve of the
transfer and it will be forwarded to our Boilse Office for final action, if we have
received no other protests,

If you have any questions, please do not hesitate to contact this office.

Very truly yours,

RONALD D. CARLSON
Assistant to the
District Engineer

RDC:cb

Enclosure



June 25, 1974

Mr. wallace M. Transtrum
Attorney at Law

159 South Main

Soda Springas, Idsho 83276

Dear Mr. Transtrum:

We are herewith returning the application for change in nature of use and to extend
the period of use for Right No. 11-0290 and your check No. 92~204 in the amount of
$30.00. These items were forwarded to this office for processing by our State Office.
After having conferred with our State Office concerning this application, we now ask
that the application to change the nature of use and, apparently, the place of use
and the point of diversion be submitted on our Application for Transfer of Water Right
form, I have taken the liberty of partially completing a transfer form. The first
page of the form deseribes the right as it is now recorded with the Department. The
name of the right holder is listed as Georgetown Irrigation Company and tle signature
on page 4 should be that of an elected official of the Georgetown Irrigation Company
or one holding a power of attornev.

In Item 10 complete the location of the point of diversion to the nearest 40 acre
subdivision. In Ttem 11 indicate the land which will no longer be irripated as a
result of the transfer. Also, please complete any other incomplete blanks.

The Department cannot approve a transfer which results in an enlargement of the original
right, Section 42-222 of the Idaho Code. Therefore, we are asking that the extended
period of use by covered by a new Application for Permit. A partially completed appli-
€ation form is included for your use. If you will supply the additional information
required, have theforms signed and return them to this office with the filing fee of
$75.00 ($30.00 for the Tranmsfer and $45.00 for the Application for Permit), we will
commence nrocessine.,

If you have any questions, do not hesitate to contact me.

Very truly yours,

NORMAN C. YOUNG R N F
District Engineer

NCYtmb

Enclosures
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o Boise DATE 6/20/74

TO Eastern District Office
Atin: Norm Young

SUBJECT App for Transfer (11-0290)

Herewith forwarding app for transfer along with check #92-204 for $30.00 received from
Wallace M. Transtrum in behalf of Georgetown Irrigation Company-Agricultural Products Corp.

Also forwarding a copy of approved transfer 1664/11-0290 which was approved 7/15/71,
This will be of help in transfering the information to the Department's transfer form (I hope).

I you should have any questions, please call Bob Fleenor,

R ol

SRR
’.wlgigt.g-:.a?

Y.

SIGNATURE



LAW OFFICES . . . 150 SOUTH MAIN
WALLACE M. 'TI?ANSTRUM SODA SPRINGS, IDAHO 83276
ATTORNEY AT LAW
PHONE 547-3944

June 18, 1974 T

State of Idaho

Department of Water Administration
Statehouse

Boise, Idaho 83701

Attn: Mr. Bob Fleenor

Re: Georgetown Irrigation Company — Agricultural Preoducts Corporation
Application for Change in Nature of Use of Water and to Extend
Period of Use - Your File No. 11-029¢

Gentlemen:

Enclosed are an original and copy of an "Application for Change in Nature
of Use of Water and to Extend Period of Use", on behalf of Agricultural
Products Corporaticon, Conda, Idaho, and my check in the amount of $30.00
as and for filing fees pursuant to I.C. 42-221(B).

It appears that there is no official form for this application, and I
have attempted to give you pertinent information as to the water right
and our intended use. If you require additional information, would you
please advise me right away.

I spoke with Mr. Bob Fleenor about this in a recent telephone conversation.
At that time he indicated that you may want an application for a permit
for a water right as this application may pertain to the extended use
of the water through the winter months. I included in this application
a request for both a change in the nature of use and for an extension of
the period of use, noting that in the fee schedule (42-221(B)) that it
covered applications for change of points of diversion, place, period or
nature of use of water, among other things. If, in fact, you cannot
handle both the change in use and the change in pericd of use on this
one application and require an addition form to be filed, please let me
know as soon as possible.

We appreciate your cooperation and help in this matter. I have already
forwarded a copy of the application to the president of Georgetown
Irrigation Company for his review and they are aware that yvour department
will be contacting them about it.

Very truly yours,

WMT:db
Enclosureg - 2

cc: Dean Cowley - Agricnltural Productes Corners+1ion
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83239
August 20, 1974

Re: Application for Transfer No, 11l-02%0

Department of Water Resources
Eastern District Cffice

1515 Lincoln Hoad

Idaho Falls, Idaho 83401

Gentlemen:

Your letter of august 16th, regarding the transfer of water from
agricultural to manufacturing uses by Agricultural Products Corp,
was received this morning. I do appreciate your correspondence upon
this issue.

I will say that we are very much opposed to this application, and
Agricultural Products personnel know this because as President of the
Georgetown Irrigation Company, I refused fto sign their application.

This transfer would bve in wviolation of our Decree upon the water as

well as ocur Articles of Inceorporation and Bylaws. These state that

70 cubic feet per second are decreed for agricultural purposes from

April lst teo QOctober lst on 12 designated sections of land. Agricultural
Products Corp, is asking for 104 shares to be diverted for manufacturing
purposes completely out of the ares of the Decree, as well as asking for
an increased time usage from Qctober to April or for the use of water

for the full calendar year.

We are in the process of converting our irrigation system from a gravity
flow flood type system to a gravity flow piped sprinkler type system.

We are spending upwards of $2,000,000.00 for this system and if they

are permitted to divert water to other areas and for other uses other
than was intended in our over all plan, it can throw our cost ratio

out of balance.

The location of their plant on the very head waters of our source of

water, gives us concern as this plant operated for a period of years

and we saw the quality of our water deteriorate from a class A streanm
to an almost moving cess pool.

Therefore, with our concerns for the safety of our sprinkier system as
well as the supply of water for irrigation being curtailed and the change
of pricrities of our Decree we as a company must bitterly oppese this
transfer.

3incerely,

a4 /
ot A o

Donald Rex, FPresident
Georgetown Irrigation Co,.



December 21, 19272

.,4-"-‘.7“:-‘\

'RE: Transfer of Water Right No¢ 11-0290 )
Georgetown Irrigation Company

™ - :
- Mt. Don Rex N L'/t
 Geprgetown, */
Idsho 83239
Dear Mr. Rex:
' Mri. John Taggart telephoned today and asked that we mail you a copy of the

.above transfer. The fee for this copy is $1.00 which you may remit at your earl-
. lest convenience.

Very truly yours,

(Mrs.) BLEANOR J. WOODS
Records Supervisor

EJW:e

E nclosure



July 15, 197

Re: Transfer No. 11-0290/1664

Georgetown Irrigation Co.

Georgetown,

--Idaho 83239

~ ATTENTION: M. Floyd Clark, President

_ Dear Mr. Clark:

| blease'find enciosed a copy of the APPROVED Application for Transfer of a Water
Right in the name of the Georgetown Irrigat1on Company.

‘We wish to direct your attention to the conditions of approval on the fourth
.ﬁage of the approved transfer,

~-1f we may be of any further assistance, please do not hesitate to contact us.

. Very truly yours,

Donald W. McEldowney
- Appropriation Supervisor

DWM:CM

Enclosures

YR
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STATE OF IDAHQ
DEPARTMENT OF WATER ADMINISTRATION

Statehouse — Annex 2
Boise, Idaho 83707 : -

s R. Keith H 501
(208) 384-2215 Direcg%m

Water Rights Adminjstration
Water Resource Investigations
Dam and Reservoir Safety
June 15, 1971 Water Well Drilling
Floed Plain Management
Irrigation and
Flood Control Districts

Re: Transfer No. 11-0290/1664

The News-Examiner
Post Office Box #278
Montpelier, Idaho 83254
Gentlemen:
Would you please submit to this Department an affidavit of publication and
certified bi11 in connection with the above referenced transfer application.
The legal notices for this transfer were to have been published in your
paper on April 29, 1971 and May 6, 1971,
Again, we wish to advise you that to receive payment, the following
certification must appear on the bill:
"I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due, after allowing all just
credits, and that no part of the same has been paid."

Your cooperation in this matter will be greatly appreciated.

Very truly yours,

Donald W. McEldowney
Appropriation Supervisor

DNMV: CM
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June 15, 1971

Re: Transfer No. 11-0290/1664

The News-Examiner

"-.. Post Office Box #278

“ Montpelier, Idaho 83254
. Gent]emen:

Would you‘p]ease submit to this Department an affidavit of publication and

certified bill in connection with the above referenced transfer applicétion.

The Tegal notices for this transfer were to have been pub]ished in your

" paper on April 29, 1971 and May 6, 1971.

Again, we wish to advise you that to receive payment, the following

~ certification must appear on the bill:

“I hereby certify that the foregoing account is just and correct,
that the amount claimed is legally due, after allowing all just
credits, and that no part of the same has been paid.”

s Your cooperation in this matter will be greatly appreciated.

Very truly yours,

- Donald W. McEldowney
Appropriation Supervisor

DWM : CM
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April 19, 1971

Re: Transfer No. 11-0290/1664

The News-Examiner
Post Office Box # 278
Montpelier, Idaho 83254

Gentlemen:

“Enclosed you will find a legal notice which we wish to have published once a week for
two consecutive weekly issues of your newspaper. We have inserted the publication
dates allowing ample time for you to submit us a galley proof for our review before
publication. '

After sending us a galley proof, proceed with the publication on the dates we have
inserted assuming the notice is correct. If we have any corrections, we will notify
‘you before the first publication date. If you cannot publish the notice on the proposed
dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the public-
ation bill. In order to receive payment, the following certification must appear on the
S b1l

"I hereby certify that the foregoing account is just and correct, that the
amount claimed is legally due, after allowing all just credits, and that
no vart of the same has been paid.? ‘

(signature of claimant)

Very truly yours,

Donald W. McEldowney -
Appropriation Supervisor %

DM : CM ey

Enclosure
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NOTICE OF PROPOSED CHANGE OF WATER RIGHT

No.  11-0290/1664

Notice is hereby given that Georqgetown Irrigation Co.

of fieorgetown, Idaho has applied to the Department of Water

Administration for a change of __ point of diversion of the waters of

Georgetown Creek, tributary to Bear River

The right sought to be changed is evidenced by Decree to Georgetown Irrigation Co. in

Canal o.
% Light Co. v.s. the Last Chance /[and is recorded as follows.
Amount: 70 ¢c.f.5. Priority: May 1, 1831

Point of Diversion: Corner common to Sec. 5. 6., 7 and 8, or T. 11 S, R. 44 E, B.M., Bear Lake
County

The water is used for irrigation purposes within Sections 1, 11, 12,

13, 14 and 24, T. 11 S, R. 43 E, and Sectfons 5, 6, 7, 8, 18 and 19, 7. 11 5, R. 44 £, B.M.

TO BE CHANGED AS FOLLOWS

Amgitrtyl f
Point of Diversion: SEXNE%, Sec. 4. T. 11 S, R. 44 E. and SW.sSE%, Sec, 32, 7. 105, R, 434 E, !
They prarvey MIYY NG 93 199Y purddes/

Any protests against approval of the proposed change of water right appli-
cation must be filed with the Department of Water Administration on or before

May 17, 1971

R, KEITH HIGGINSON
Director

Published in the Nows-Examiner, Montpelier, Idaho

an April 23, 1371 and May 6, 1971




February 1l, 1971

Georgetosm Irrigation Company
Georgetown, Idaho 83233

Gentlemen:

5609 in the amount of

Attached herewith is Departmental Receipt No. __

$20.00 for your ‘Application for Transfer of Water Right

which was received in this office under the above date.

Very truly yours,

M. RUSSELL BOS3CH
Administrative Assistant

MRB e jw

Enclosure



