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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF

: . _ . ORDER ADOPTING
APPLICATION FOR TRANSFER NO. 2103 OF WATER RIGHT
L ' PROPOSED MEMORANDYUM
NOS. 11-1058, ETC. IN THE NAME OF DEAN WARD AND

DECISION AND .ORDER
GRANT HADDOCK S '

WHEREAS, A. Kenneth Dunn, Director of the Department of Water Resources’
naving issued and served a copy on the partﬁes on September 11, 1984, a Proposed
Memoranddm Decision and Order in the above-captioned matter, pursuant to lggng
Code, Section 67-5211; and, _ |

WHEREAS, on- October 1%, 1984, which is 34 days after the date .of
service of the'proposed decision, an objection to the proposed decision was
recoived from protestant Ardella Péterson; and, |

WHEREAS, EXCEptTOHS to be considered must be rece1ved on or before the
.15th day following the service of the proposed decisiony and

WHEREAS no t1me1y ‘exceptions were received to the Proposed Memorandum

Dec1s1on and Drder,

IT'IS THEREFORE, HEREBY ORDERED that said Proposed Memorandum Decision

and Order be adopted and 155ued as the Final Decision and Order,

Dated this day of /f?§3%p4§A5;¢4,/ , 1984,

¥ MWZ;%«,

A. KERHETH DUNN

Director
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
| COF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR TRANSFER NO.  PROPOSED -

)

2103 OF WATER RIGHT NOS. 11-1058/1076/1060/ ) o ‘
1077/1061/1078/1062/1079/1064/1065/1082/ ) MEMORANDUM DECISION
1066/1089/1084/1068/1069/1087/1088/1073 - )

IN THE NAME OF DEAN WARD AND GRANT HADDOCK ) AND ORDER .

This matter was first brought to the attention of the Idaho Department

of Water Resources on January 3, 1976 when a letter from Mayo Krogue was

‘received'quecting to the change in pofnt'of diversion on Worm Creek initjated

by Dean ward_aﬁd Grant Haddock. This change was made without benefit of the

requisite transfer approval. Dean Ward was subsequently advised by the

Departmeqt that it appeared a transfer would be necessanj to Tegally accomplish :

thefchanges he and Grant Haddock were making. 1In response, personnel from the
Department were 1nvfted.to come and review the changes in the f1e1d. Baéed upon
the information provided at that time, it was concluded that no changes which

would require a transfer were being made. The conversion from surface to

~sprinkler irrigation dees not necessarily represent a change in the associated

 water rights. ~ However, the irrigation of previously unirrigated land would

kequire a water right permit. Mayo Krogue and Nolan Krogue responded by filing

an affidavit stating that for over forty (40) years all of the water users on

_'Worm Creek have divérted-their water at the same diversion located within the

'NWL/4SW1/4, Sec. 34, Twp. 14S, Rge. 43E, B.M. Mr. Krogue further explained that

the ditch that would be used to supply the new gravity sprinkler system was a
high water ditch‘that was located on the property of Ardella Peterson and had

not been used for years. Based upon the sworn statement of Mayo and Nolan

Krogue, Dean Ward was advised that an application fof transfer appeared to be

appropriate.
' | Dean Ward and Grant Haddock responded on April 26, 1977 and épp]ication

for transfer.No; 11-1058/etc. was fi%ed with the Department of water_Resourtes.'

'Tﬁis application: included nineteen righté totaling 2.67 cubic feet per second.

Notice of the proposed change was published in the News Examiner in Montpé]ie%,

Idaho on May 26 and June 2, 1977. Because of a publication error, a corrected
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notioe' was advertised on June 23 and 30, 197f; Protests sobsequent1y nere‘
received doring‘the protest period?from Arde11a'Peterson, Mayo Krogue,'James-E.
‘Payne;‘and Arlen C. wilkes,‘ |

| ' A‘conference in the.matterfwes held in the Bear Lake,Coonty Courthouse
on September 1, '1977. The 'app]icants were present and represented by Jay
. Kohler, Attorney at Law. Protestant Arde11a Peterson was represented by Clyde
Ne]son, Attorner—at Law | Protestant Mayo Krogue was represented by Leonard'
Kingsford, Attorney at Law. All others were without legal counsel, During the
informa];discussion of the matter several objections emerged;

| 1) The flow of water in Worm Creek is normally inadequete and has' con-
seouently been used‘in rotation;-The protestants he]d'that‘they nou1d be injured
' pif the app]icantsiare permitted to separate waterhfrom_the_normal rotation.

2) The moving of water to the new point of diversion will cause
unreasonab1e loss to other water users because of the increased t1me required to
resoak the ditch.

3)_ App]1¢ants pTan to ose a ditch which crosses Arde]le‘Peterson‘s
-(Beck) property without first securing an easement from her.

| - 4) The app11cants do not have the necessary possessory 1nterest in the
water r1ghts they are attempt1ng to transfer.
| 5) The transfer w1]1 result in an expansion of the use of the original
'right.

When no egreement to reso1ve_the objections.couid‘be_reached Attorney
- Leonard Kingsford requested that a formaj hearing be held at a later date. A
hearing was schedu1ed-for June'8, 1978. The app]icantsfand protestants had the
same 1ege1 repreSentation they had et the previous conference. After review of-'
“the issues the parties requested an addititonal continuance to allow tjme to
: request a readjodication to determine the water rights on Worm Creek.

. Over the next forty-eight (48) months numerous contacts were made bj
‘the' Departmentr to 'determine' if the parties still intended to. initiate a
‘readjudioetion ofinrn Creek. When no adjodication request was receivedland no
apparent interest in pursuing readjudication was evident, the Department.
- scheduled the-matter for hearing-on September 28, 1982. The app11cant Mayo |
Krogue was represented by Leonard Kingsford, Attorney at Law. - The remaining

protestants represented themselves except Ar]en w11kes who was not present..

Review of Evidence

h The following materials were submitted as evidence in this matter:

* MEMORANDUM DECISION AND ORDER -- Page 2
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1) IDWR file No. 11-1058/etc. application for transfer.

2) App}1cant 5 Exh1b1t No. 1 - Edward:Haddock Vs Joseph E.' Thornock

dudicaI Decrea.

3) e'App1icant‘s Exhibit No. 2 - 2 genera) Sketch._sﬁowing ditches,
ande; lands of applicants and protestants. |

4) Hearing tapes No. 1 through 5.

After rev1ew1ng the evidence and test1mony presented at this hearing
and based upon . his understand1ng of. the law, the hearing off1cer makes the
: fo]]ow1ng Findings of Fact, Conc]us1ons of Law, and Order

FINDINGS OF FACT

1) On October 10 1904, District Judge James M. Stevens decreed the .
waters. of Worm Creek Bear Lake County, Idaho to th1rty four (34) part1es The
.'r1ghts decreed totalted 373. 58 miner's 1nches 7.4716 cubic feet per second but
were 0n1y defined by name, amount, and priority dete. |

2} In June, 1959 Dean Nard Grant Haddock, Mayo Krogue and James
Payne estab11shed the present rotation of Worm Creek water, The vrotation
usually lasts about one and!one—ha]f months during the irrigation season,

3} The ditch which crosses protestant ArdelTe Peterson's property,
]abe]ed Nd.jS‘qn app]icaﬂtfs exhibit No. 2, washed out when she was a child but.
was reconstructed by Utah Power end Light when they constructed a power 1ine
thfough that area. Mrs. Petereod has refused to grant permission to use the
~ ditch through her property.‘

4) The ear11est priority date established by the case of Haddock Vs
'Thornock is May 1, 1868. Dur1ng the summer months.of August and September there
‘15 normally only enoegh water to supply the rights with a priority eafTier'than'
. 1890. During these periods, e 28-day rotation between the parties'pervious1y
named is started with Grant Haddock getting water for five and one-half (5'1/2)
days; Mayo Krogue for nine (9) days, Dean Ward for ten andlonehalf (10 1/2) days
and James Payne three (3) days. |

| _5) 'The intake structure for a gravity {rrigatjon system was con-
structed by the appiieants in 1976. This structure can be used only when water
is eonveyed into ditch No. 5 i1iustreted in applicant's exhibit No. 2.

-6)_ The distance from the diversion into ditch 5 is'aboqt one mile
..~ above the next downstreem diVersion;
| | IR The successors in interest to the water entitTement granted by

Jddge Stevens in 1904 is not clear because of the vagueness of the decree and

‘MEMORANDUM DECISION AND ORDER -~ Page 3

MICROFANED



the dispute that exists among the parties,

8). Protestant Arlen Wilkes d1d not appear at the hear1ng
CONCLUSIONS OF LAW

: 1) The decree handed down by ‘the cooht in ‘the _case oleaddook-vs . ‘
-Thornock does not contain the elements necessary to define the water r1ghts for
the water users on worm Creek. A watermaster could not be elected and charged-
~with the distr1but1on of waters of Worm Creek w1thout an adjudication to further
define the ex1st1ng water r1ghts | _ | _
2) The ownersth of the particular rights e1aimed byrthe'appTioantsf
.cannot be confirmed withoht a court adjudication. | |
| 3} The contlnuat1on of the established rotation is in the 10ca1 public
1nterest and may have become an e]ement of the respect1ve water rights and
-.therefore, cannot be abandoned or changed without unanimous agreement of the
parties.
| 4)  The applicant’s have wateh rfghts on.thm‘Creek, and although not
clearly defined, are entitled to change the point'of diversioh and/orrplate of
use of these rights with certein ]imitotions to protect the rights of others.
o 5) - A1though ‘the app11cant does - not have a wr1tten easement across
another s 1and that may be obta1ned through condemnat1on or a right-of-way may
‘ a]ready‘ex1st‘due to the past use of the ditch. |
| ~6) Failure to.appear at the hearing is cause for setting eside a
photeet. | | o

ORDER

——

IT IS, THEREFORE, HEREBY ORDERED that the protest of Arden w11kes be
set as1de for failure to appear and that Application for Transfer No 2103 of
Water Right Nos. 11_1058/1076/1060/1077/1061/1078/1062/1079/1064/1065/1082/1b66'
/1689/1084/1068/1069/1087/1088/1073 is APPROVER subject to the following
conditions: | ‘ o . |

1]-:0n1y those lands which were regularly irrigated phior to 1976 may
_be 1rrigated. If other 1ands are to be 1rr1gated, a water right permit cou]d
a]low 1rr1gat1on of these pr1or to June 5 of each year or the start -of the

l rotat1on. .
| '2) The established schedu1e of rotation sha11 be continued except the . .
_app11cants shall release the water a sufficient amount of time before ‘the end of
the rotation period so the water will reach the point of diversion of the person ‘,‘l

next in.line to use the water at the beginning of their period of use.

~ MEMORANOUM DECISION AND ORDER -- Page 4 : | mﬁﬂﬂm



3) Approvﬁ] ofl this application does not represent 'a finding of
- possessory interest in the water§ of Worm Creek. .The available evidence and
testimony indicates that the applicants have bEneficia11y'usedrthe-watErs.of
Worm Créek;._Thé point of diversion of ény.rights the abp1itan£s posséSs, as may
in the future be confirmed by court aciion is heréby cﬁanged pursuant to ﬁhis
application for transfer of water r1ght and the 1imitations here1n stated

4) Approva] does not grant access or gasement to use the 1ands of

another person.

Dated this _// day of é?,émé,_z_._,.wsd.

Hear1n 0ff1cer

. MEMORANDUM DECISION AND ORDER -- Page 5 mkm:“m




. ‘ " S 'i i‘ _' o | ‘ 'TransferNo ZI'C.JS.

Apphcatton No. 11~ 1058/Etc'. .

- N (See attachment)
STATE QOF IDAHO
DEPARTMENT OF WATER RESOUF{CES
APPLICAT!ON FOR TRANSFER OF WATER RIGHT

To Chunge the Pomi of Dlversmn und/or the Place of Use

V'Name of applic‘ant'- Dean Nard'& Grant Haddock. . ‘ - phon"e 945-2361
Post office address Bloomington (Ward); Paris (Haddock) Idaho '
A DESCRIPTION OF RIGHT AS RECDRDED ‘

' the deed or other ewdence of ownership of the Iand to which the right is appurtenant

- Right evidenced by:
a. Decreeto. see attachment ‘

- ‘ ‘ R ; {Name} ; - -
in case of __Edward Haddock . . _.ys -Joseph E. Thornick et al
dated -~ Oct. 10, 1‘_904. in Fifth Dist. " county (jf Bear Lake

_ o o - (Name ofcourt} '
b. License No. _ - __issued by the ldaho Department of Water Resources
c.  Claim No. . : ' on file with the idaho Department of Water Resources

If apphcant is not the original holder of this right, explatn how it was acquired and attach a copy of

Source of water __Worm- Creek . - - tributary to __ Bear Rwer

. Date of priority  see attachment

Water is used for the following purposes:

amount’ 2,67 _ for _Irrigation - _purposes from Apr'l_ __v_to‘ _ Nov. 1.
Lamount. .~ for M_ L . purposes from " t0
: '.amou‘_nt' o for e ‘ B pu_rp"cses from -~ © 1o o
o D . . ‘ ' 7 _‘{m-imth,’day boti daie ,:rmlnswe)
" Total amount of water under right:  a. . 2 1,75]+_ﬁ___-__‘_f_7 cubic feet per second -
' o : ' : &for .
cbee oo acre feet p:r annurr‘
‘Location of original point of diversionis _NW % of _SW__ . ¥ of Seotion 34
Township.  14S ' Rnnge 43t ____',»B M. in_ Bear Lake. = . - . County
Additional points of diversion, if anv _ SEPNW Gs SBC. 34 SW%NE _Sec. 34 T 148 R 43E
NELNWY, Sec. 4 T. 1_5:‘{_ R, 43E B.M. o
. Lands irrigated ,or place of user
: : NEL; ' S N‘J\.l"m ' SWY . . ' SELAL . )
| TWR. 1 RANGE | sEC Neva | Nl swua | seva | revel nwvad swafsena | e v s fsern b e e .125\%’_\.:' P B
145 438 | 3 i x | x | xIx | | 1 | dox ] x| x| x| 1335
“Total number of acres to be'irrigated ,133 5

o @



DESCRIPTION OF PORTION OF RIGHT FOR WHICH THE CHANGE IS REQUESTED (If the entire right is

B.
' requested changed, omit part B}
1.  Amount of water: a. cubic feet per second
: : &/or
b. - acre feet per annum ‘
2. Point of diversion . Y %4, Section Township
Range ,B.M., County o
Additional points
3.  Place (')f.uée: '
NEV4 NWla SW4 SEVa
TWP. RANGE SEC. - TOTALS
) NEL ) NWYa | SWla | SEVe | NEVa; NWL| SWI4ESEVs | NEVa | NWYa | SWia | SEVa | NEVa | NW4 | SW4L SE‘;_Q ‘ .
C. DESCRIPTION OF RIGHT OR PORTION THEREOQOF, AFTER THE REQUESTED CHANGE .
1. Change in point of diversion '
a.  Amount of water to be diverted 2.67 c.f.s. &/for _ acre feet
b. Point(s) of diversion __NE % _ NW___ Y, Section 4 Township 155 |
Range 43F ,B.MW., Bear Lake County _
Additional points _NW5%SW%, Sec. 34, SE4NW4, Sec. 34, SWMNEY, Sec. 34, T. 145,
R. 43E ' :
c.  Deseription of diverting works ditches and headgates
d. Des'cribe the reasons for applying for a change in the point{s) of diversion _ @ gravity -Sp.r'i'nk1 er
system is supplied from the ditch located in NELNWL, Sec. 4, T. 153,‘ R.
43E; and will be the main point of diversion for a more efficient use of
the existing water supply |
2. Change in place of use
" a.  Describe the.lands or place of use to which the right will be transferred:
NEVy | NWa S5wWia SEVs
TWP. RANGE SEC. . TOTALS
. NEV | NWa) SWli | SEVa | NEVS] NW4| SWs [ 5ELR | NEVA| NWL | SWik SEVa | NEV: | NWVa | SWig | SEVA’
s | a3 |34 10 10415 30 |25 |20 | 20! 130
35 3.5 3.5
fotal number of acres to be irrigated . 133 .5

* MCROFIMED



Draw a map- indicating the new point{s} of diversion and/or the new iand to be irrigated.

b.

Show clearly the land involved by section, township and range number.
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SCALE: 2 inches equal 1 mile. Draw plan in ink.
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~ 3. Remarks

! hé_reby assert that no one will be injured by such change and the change does not constitute an enlargement
in use of the ariginal right. The information contained in this applicaticyjs' true to ;ﬁg\bes‘c of my know! dge

’Vq/_/(:
f?/;f/aw«,

_ (Slgnature of applicant]

o . _ é4 : , S
Subscribed and sworn to before me this __Zé day of :4"17{'; / ‘ : . - s 19 '7/7

S
{Notary publfc} -

My commission expires __ 2 _/“?/téﬁ

 ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

: No. 2103 . :
ThIS is to certify that | have exammed Application for Transfer 6T Water Rights No. _ 11-1058 etc. ;

and said application is hereby APPROVED

1. App'roval of said application is subject to the following limitations and conditions:
as set forth in. the Proposed Memorandum Decision and Order

2. Denial of éaid application is for the following reasons:

Witness my hand this 22nd day of ' October ,19 84

[P TR B RE i R

e by, et o pame § o0 e e urmsalnl

Received by [//é/_/ - Date 4/,2;5_ y/

. , ,5/" >,
Prelim. check by &3 Fee 7 7

éeceipted by /J///J Date ’f/“?{ yf ‘ g ZJ,Zé ) Qﬂ/rj / jé&—wz)
- :z%{;,szé;/ 7

Published in /. , Copies of protest f_orwarded by )

. [ o ‘ '
Pub. dates /. / ) i nnr) o? / 9 a Hearing held by Date
Watermaster recommendation requested on é -0/- 47 Recommended for . approval denial

(J__l .. rec’d é -0 P77 ' by ﬂf&
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