NO Color

Docoments



> e
- BEFORE THE DIRECTOR OF THE DEPARTMENTiOF WATER RESQOURCES

‘. OF THE
STATE OF IDAHO

IN THE MATTER. OF PROTESTS AGAINST APPROVAL OF
‘ - ORDER ADOPTING
APPLICATION FOR TRANSFER NO. 2103 OF WATER RIGHT '
‘ : ' i PROPOSED MEMORANDUM
. NOS. 11-1058, ETC. IN THE NAME OF DEAN WARD AND >

DECISION AND ORBER

GRANT HADDOCK

"WHEREAS, A. Kenneth Dunn; Director of the Department of Water Resources
_having-issuéd and served a copy on the parties oﬁ September 11, 1984,.a Pfoposed _
Memorandum Decision and Order in the above-captioned matter, pursuant to Idaho

Code, Section 67-5211; and, | |

‘WHEREAS, on .October 15, 1984, which 1is 34 days ‘after ‘the date of
_service of the proposed decision, an objection to the proposed decision was
recei#ed from brdtestant Ardella Peterson; énd, |

. WHERFAS, exceptions. to be considered must be received on or before the

15thfday fo]loﬁing the service of the proposed decision; and,

‘WHEREAS, no timely exceptions were received to tHe Propqsed.Memorandum
Decision and Order; -

IT 1S, THEREFORE, HEREBY ORDERED that said Proposed Meﬁbrandum Decision

and Order be adopted and issued as the Final Decision and Order.

Dated this ¥ ”faay of ﬁ,,é,égz/ , 1984,

T
H DUNN

J
A, éENNé}

Director
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE |
STATE OF IDAHO

IN THE MATTER QF APPLICATION FOR TRANSFER NO. } PROPOSED
2103 OF WATER RIGHT NOS. 11-1058/1076/1060/ o ‘
1077/1061/1078/1062/1079/1064/1065/1082/ ) MEMORANDUM DECISION
1066/1089/1084/1068/1069/1087/1088/1073 )

)

)

IN THE NAME OF DEAN WARD AND GRANT HADDOCK AND ORDER

This‘matter‘was ffrst‘brought to the attention of the Idaho Department
of Water Resources on January 3, 1976 when a letter from Mayo Krogue was -
received objecting to the chahge in poiht of diversion on Worm Creek initiated
by Dean Ward and Grant Haddock. 'This'change was made without benéfit of the
requisite transfer approval. Dean Ward was subsequently: advised by . the
Department that it appeared a tran§fer wou]d'be'ﬁecessary to legally accomplish
the.changes he and Grant Haddock were making. In response, pefsonnel from the
Department Qere invited to come and review the changes in the fie1d. Based upon
the informatipn provided at that time, it was concluded that no changes which
would require a transfer were being made. The converéion from surface to -
~ sprinkler irrigation does not necessarily represent a change in the-assodiated'
watér_ rjghts. However, the irrigation of previously unirrigated land would
require a water right permit. Mayo Krogue and Nolan Krogue responded bj'fi]ing _
an affida&it stdting that for over forty (40) years all of the water users on .
wbrm Creek_héve divertéd théir water at the same diversion located within ‘the
| Nw1/4SWl/4; Sec. 34, Twp. 14S, Rge. 43E,.B.M. Mr. Krogue further explained that
the .ditch that wou1d'be used to supﬁ1y the neQ gravity sprinkler system was a
high water ditch that was located on the property of Afde]]& Peterson and had
not been used for years. Based upon the sworn statement of Mayo and Nolan
Krogue, Dean Ward was advised that an application for transfer_appeared to be
.apprébriate. | |

Dean Ward and Grant Haddock responded on April 26, 19?? and application
for transfer No. 11-1058/etc. was filed with the Department of Water Resources.

This application included nineteenrrights totaling 2.67 cubic feét'per second..

Notice of the proposed change was published in the News Examiner in Montpelier,

Idaho on May 26 and June 2, 1977. Becausé of a publication error, a'corrected
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notice was advertised on June 23 and 30, 1977. Protests subsequently were

received during the protest period from Ardella Peterson, Mayo Krogue, James E.
Payne, and Arlen C. Wilkes.

A conference in the matter was held in the Bear Lake County Courthouse
on September 1, 1977. The applicants were present and represented by Jay
Koﬁler, Attorney at Law. Protestant Ardella Peterson was represented by Clyde

.. !
g 85 ot

Nelson, Attorney at Law. Protestant Mayo Krogue was represented by Leonard

Kingsford, Attorney at Law. A1l others were without 1e§a1 counsel. During the
informal discussion of the matter several objections emerged.

1) The flow of water in Worm Creek is normally inadequate and has con-
i sequently been used in rotation. The protestants held that they would be injured
if the applicants are permitted to separate water from the normal rotation.

2)  The moving of water to the new point of diversion will cause
unreasonable 1oss to other water users because of the increased time required to
resoak the ditch.

3) Applicants plan to use a ditch which crosses Ardella Peterson's
(Beck) property without first securing an easement from her.

4) The applicants do not have the necessary possessory interest in the
water rights they are attempting to transfer.

5) The transfer will result in an expansion of the use of the original
right.

When no agreement to resolve the objections could be reached Attorney
Leonard Kingsford requested that a formal hearing be held at a later date. A
hearing was scheduled for June 8, 1978, The applicants and protestants had the
same legal representation they had at the previous conference. After review of
the issues the parties requested an addititonal continuance toc allow time to
request a readjudication to determine the water rights on Worm Creek.

Over the next forty-eight (48) months numerous contacts were made by
the Department to determine if the parties still intended to initiate a
readjudication of Worm Creek. MWhen no adjudication request was received and no
apparent interest in pursuing readjudication was evident, the Department
scheduled the matter for hearing on September 28, 1982. The applicant Mayo
Krogue was represented by Leonard Kingsford, Attorney at Law. The remaining
proteétants represented themselves except Arlen Wilkes who was not present.

Review of Evidence

The following materials were submitted as evidence in this matter:
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1} IDWR file No. 11-1058/etc. application for transfer.

2) Applicant's Exhibit No. 1 - Edward Haddock vs Joseph E. Thornock

Judica1 Decree.

3) 'Apﬁ]icant's Exhibit No. 2 - a general sketch showing ditches,
roads, lands of'applicants_and protestants. | |
) Hearing tapes No. 1 through 5.
After reviewing the evidence and testimony presented at this hearing
and based upon his understanding of the 1law, the ‘hearing officer makes the
following Findings of Fact, Conclusions of Law, and Order.

FINDINGS OF FACT

1) On October 10, 1904, District Judge James M. Stevens decreed the
~ waters of Norm Creek, Bear Lake County, Idaho to thirty-four (34) part1es The
rights decreed totalled 373.58 miner's inches, 7.4716 cubic feet per second but
were only defined by name, amount, and priority date.
| 2) In June, 1959, Dean Ward, Grant Haddock; Ma}o Krogue and James
Payne established ﬁhe present rotation of Worm Creek water. The rotation
usua]}y‘1asts abbut one and one-half months during the irrigation season.

3)  The ditch which crosses protestant Arde]la Peterson's property,

Tabeled No. 5 on applicant's exhibit No. 2, washed out when she was a child but
jwas reconstructed by Utah Power and L1ght when they constructed a power 11ne
through that area. Mrs. Peterson has refused to grant permission to use the
‘ditch through her property. _

4) The earliest priority date established by the case of Haddock vs
Thornock is May 1, ‘1868. During the summer months of August and September there
is normally only enough water to supply the rights with a priority earlier than
1890. During these periods, a 28-day rotation between the part1e5'perV1ous1y
named is started with Grant Haddock getting water for five and one-half (5 1/2)
days, Mayo Krogue for nine (9) days, Dean Ward for ten and onehalf (10 1/2) days

.and James Payné three (3} days.

5) The intake Astructure for a graﬁity irrigatidn system was coh;
structed by the app1icants in 1976. This structure can be used onty when water
is conveyed into ditch No. 5 illustrated in applicant's exhibit No 2.

| | 6) The d1stance from the diversion into ditch 5 i§s about one mile
above the next downstream diversion.

7)  The successors in interest to the water entitlement granted by

Judge Stevens ‘in 1904 is not clear because of the vagueness of the decree and

s -
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the dispute that exists among the parties.

8) Protestant Ar]en W11kes did not appear at the hear1ng
CONCLUSIONS OF LAW

1) The decree handed down by the court in.the case of Haddock vs
Thornock does not contain the e]ements necessary to define the water rxghts for
the water users on Worm Creek. A watermaster. could not be elected and charged
with the distribution of waters of Worm Creek without an adjudication to further
define the existing water rights. _

2) The ownership of the particular right$ claimed by the app11cants~
cannot be confirmed without a court adjudication.

3) The continuation of the established rotation is in the 1ocal public
interest. and may- have become an element of the respective water rights and
therefore, cannot be abandoned or changed without unanimous agreement of the
partiés. |

4) The applicant's have water rights on Worm Creeh, and.although not
.c1ear}y defined, are entitled to change the point of diversion and/or place of

use of these rights with certain limitations to protect the rights of others.

5} Although the app]icant-does not ‘have a written'easement aéross
‘another's land, that may be obtained through condemnation or 2 right-of- way may

‘ a]ready exist due to the past use of the ditch.

6) Failure t0‘appear at the hearing is cause for setting aside a

protest. | |

IT IS, THEREFORE,'HEREBY'ORDERED_that the protest of Arden Wilkes be |
set aside for failure to appear and that Application for Transfer No. 2103 of
Water R1ght Nos 11- 1058/1076/1060/1077/1061/10?8/1062/1079/1064/1065/1082/1066
/1089/1084/1068/1069/1087/1088/1073 is APPROVED subject to the fo110w1ng
conditions: _ |

_ lf Only those lands which were regularly irrigated prior to 1976 may
be irrigated. If_ofher lands are to be irrigated, a water right permit could
allow irrigation of these prior to June 5 of each year or the start 6f_the
rotation.

2) The established schedule of rotation shall be continued except the
épp]icants shall release the water a sufficient amount of time before the end of
the rhtation period so the water w111‘reach.the point of diversion of the person

next in line to-use the water at the beginning of their period of use.

MEMORANDUM DECISION -AND ORDER -- Page 4
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3) Approval of this  appTitation does not represent a finding of
poSseséony'interest in the waters of Worm Creek. The available evidence and
teStimony indicates that the applicants have beﬁeficia11y used the waters of
Worm Creek. The point of diversion of any rights the app1icants possess, as may
ih_the future‘be confirmed by court action, is hereby changed pursuant to this
app]icafion for transfer of water right and the 1im1fations herein stated.

4) Approval does not grant access or easement to use the 1ahds-of

another person.

‘Dated this // day of _ggfu./mgga 1984,

E

. R
Officer
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WMPLICMION FOR TRANSFER OF WATER RIGHT |

/i o ; . 7' ""Tran-sferl\lo. 2103

Application No. 11-1058/etc.

{See attachment)
STATE OF IDAHD _ . ' o

DEPARTMENT OF WATER RESOURCES '

To Change the Point of Diversion ‘and/or the Place of Use

Name of applicant _Dean Ward & Grant Haddock. . phone  945-2361 -
Post office address Bloom'mgton (war‘d), Paris (Haddcck) Idaho
) A, DESCRIPTION OF RIGHT AS RECORDED.

1. Right ewdenced by: , ‘
a Decreeto see attachment
_ {Name) - L o :
in case of Edward Haddock ~ys Joseph E. Thornick et al
‘dated Oct. 10, 1904 in Fifth Dist. ~  countyofBear Lake
—_— . _ o . {Name of court) o
b. .- License No. _ ' ; issued by the dzho Department of Water Resources
¢. ChaimNo. - = . _onfile wuth the ldaho Department of Water® Resources
S 2 If apphcant is not the orlgmal holder of this nght explain how it was acqu:red and attach a copy of-
the deed or other evidence of OWnErShID of the Iand to which the right s cjpurtenant '
3. Sourceof water  Worm Creek . - ‘tributary to _ Bear River i _
4.  Dateof priority  see attachment -
5. Water is used for the following purposes: - .
- amount__ 2.67  for_[Irrigation _purposesfrom _ Apr. 1. to . Nev. 1. _
amount . for __‘_;______.___.;_.,_MM,;,V purposes from . - .t
amount . _for, purpc_.snsfrom I < L
“ ) i _ - C ‘ ‘ ‘ 7 {r.‘.:‘:r\th,"(!éy bom (!I :mrfusne}
6. Totalamount of water under right:  a. _ 2.67  cubid feet per second
g : - : &for
‘ b. acre feet per annum -
7. Location of original point of diversionis . NW  Viof SW 0 Yof ‘3{3(‘?!0[-' 34
* Township .. 14S .Hangu __A4sE L B.M., in . Bear‘ Lake . - County
- Addltlonai points of diversion, if any SELNWY, 4y Sec. 34 Sl«ll’NE S,erc, 34, T 143 R 43E
NEYNWY, Sec. 4, T. 155, R. 435 B.M. ' - o
8. Lands :mgated or place of use
. : NEV, S NW | SWis g éEw_,;. ‘ S
TWP. | RANGE | SEC, | —_— , . - T TOTALS
. _NE‘-’A NWIL L SWIG! SEVa | NEVA] NWTa| SW1a | SETa | NELa | NWLa  SWIg il SEY | NET2 | WY/iq) SW: S'E‘/-r.
145 | 43E | 34| x| x | x|x. I b x| x| x| x| 1335

Total number of acres to be jrrigated . 133 5




- B.. DESCRIPTION OF PORT!ON OF RIGHT FOR WHICH THE CHANGE IS REQUESTED {(1f the entire right is
requested changed, omit part B) | ' ' |

1.  Amount of water: a. .- cubic feet per second
' &/for
b. . acre feet per annum
2. Point of diversion ‘ A Ya, Section Township
Range , B.M., » , Countly. '

Additional points

3. Place of use:

: NEVZ | NW4 SWs : SEVa ‘
TWP. | RANGE | SR e ] NWs | SWua| SEvs | NEVA] NWVa| SV | 5Eva | NEVG| Nwiva swﬂ SEVa | NEVG va,a}sww ﬁ.sm ToTAL
C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE |
1. Changein poiht of diversion ' |
a.  Amount of water to be diverted 2.67 c.f.s. &/or - ~acre feet |
b.  Point(s) of diversion.__ NE Ya NW %, Section 4 Township 155 7
Range  43E ,B.M., ‘Bear Lake , County X

Additional points _NW4SWy, Sec. 34, SEMNWy. Sec. 34. SWYNEY, Sec. 34, T. 145,
R. 43F '- ' \

c. Description of diverting works __ditches and headgates

d.  Describe the reasons for applying for a change in the paint(s) of diversion _a gravity sprinkler
system is supplied from the ditch located in NE4NW%, Sec. 4, T. 155, R.

43Ey and will be the main point of diversion for a more efficient use of .

the existing water supply

2. Change iﬁ p!éce of use -

a. Describe the lands or place of use to which the right will be trénsfgrred:

=== ;
, NEVa NW s L SWi SEVs
Twe. | RANGE | SEC. . : ' TOTALS
NEVa | NWVa| SWa | SEVa | NEVa| NWYa| SWYa | SEVs | NEVa| NWe | SWYa | SEVG | NEVA | NWYs | SWYe | SEVa
145 |43t |34 |10 10| 15 30 125 |20 | 204 130
35 3.5 3.5

Total number of acres to be irrigated  133.5
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Draw a map indicating the new point{s} of diversion and/or the new land to be irrigated. '

Show clearly the land involved by section, townsh ip and range number.

b.
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3. Remarks

I hereby assert that no one will be injured by such change and the change does not constitute an enlargement

in use of the original right. The lnformatmn contained in this appllcatlop'“/ls true to the best of my knowledge.

4 /(:
A e

(Slgnature of applicant)

: s . |
Subscribed and sworn to before me this jé ~ day of AP/‘; / - ‘ ‘ L1977

 ————
‘Notary publc)

My commission exbires?_ﬁ? / [/ 7 &

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

No., 2103
This i 1s to cettify that | have examined Application for Transfer,bf Water Rights No - 11- 1058 etc. ,

' and said apphcatron is hereby  APPROVED

1. . Approval of said application is subject to the following Ilmltatlons and conditions:
" as set forth in the -Proposed Memorandum Decision and Order .

2. Denial of said application is for the following reasons:

Witness my hand this 22nd day of October _ ,19 84

.j‘.:"?"-"""‘ S L

y
B ’I‘ v
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FOR DEPARTMENT USE ONLY

Received by 24/ pate “o%- 77 Protest filed by ‘7//’%&,//; e,

. . ﬁé P
Prelim. check by &2 Fee .7/ (/(i/«ioédz C/A)Z(IZWJ Lv //L/ewu/
Receipted by (Zgj | Date ’f‘i"‘{ /77 f ijéz ,.) Qd/r%&z/ / 9/6«”;}
. ;ﬁﬁigé§7/

"~ Published m i Copies of protest forwarded by ﬂ,J
Pub. dates f 07.27?’ - /,(_,(/,wfj o? /97 77 Hearing held by __ Date
Watermaster recommendatlon requested on é -0/ - 77 Recommended for - approval - denial
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IN AND FOR BEAR LAYE COUNTY, IDHAO. V//

Rdward Hsddock

)
Plaintiff.) -
V3

)
' )
" Jogeph E. Thorncok, ' g

Defendant,

- e oam D - e = = - -

-

Be it remembered that this cause was commenced by filing the compi

. leint on the thirteenth dsy of August, 1901, by Edward Heddock,plsint-

1ff, agaiast Joseph E. Thornock; that evterwsrd upon sihowing duly made
ta the Court that Peter Greenhalgh,Jdanes A. Nelsen, E. J. Heddock, D.A.
Zrogue, Levi H. Long, David A. Helson, I P.Rasmuigsen, Fred Jacobson,
0.C. Dunford,Jacob Welker, Nelson C. Helscon, and Jgmes G. Welker, were
necessary and proper perties to this action, it was ordered that they
be made psrties defondant; that afterwerd to wit; on the 23»d day of
June, 1902, all of said padties to this action srreed in writing to and
did arnoint Alma Findlay,Jd. A. Hulme, snd Y.H. Broomhesd-as Referees, to
take the testimony in this cese, and submit their findings of factg to
the parties in this case snd to tha Court, and thet the decree of this
Court based upon said Tindinss of fact should bs entered ss tre decree
of this court in this action with the same force snd effect’'as if the

case had been regularly tried bafore the Court.

Thet said Reforees have filed thoir report and findinegs of fact
in the Court, which aro arresd to by all of gaid parties, end nccepted
end apvroved by this Court, from which findings of fact, the Court made
its conclusiong of law, - That esch of snid nerties are entitled to
the waterd as of the mmounts &nd dates specified in said findings of |,
fect. ‘

Wow therefore this ceuse coming resularly on this 10th day of Oct-
ober, 1904 for the entry of Judgment, Alfred Budee Feg., apvesring for

“'the plaintiff snd Jokn A. RBasley Fsqg., sprearing for the Defendiants.
. 3 1ay 9 e

IT Is ordered adjudeed snd decreed that the severel varties 1o this
action are entitled to and srce hereby decreed, the weters of Worm Creek,
and its tributeries, a streem in Besr Lalke County. State of Idsho, as of
the following amounts snd dstes to-wit:

Name Amount 0f Date. Name Amount 0f Date

BRI Hdddoek: 10 1nchea%M&y‘lﬁt}18684 e Co Nelson 2% inches Meylst,18:
&0+ C. Dunford 4 " 1" 1869400, A. Krogue 3 " llay 1st1l869
38, J. Haddock 1% " 1" 1870pPeter Greehalgh 20 o "1 1870.
g A. Nelson 4t " "O1" 18704B. J. Heddoek 25 " "ooam 1877,
" APater Groehaslgh 6 " " 1" 1877g3D. A. KNelson 6-3/8 ™ " 1w 1880.
- &D. A. Krogue 6 " "1™ 18832ylames A.Nolson 9 " "o1" 1883
FLevl H.Long 13 " T 1883 a4.C. Dunfora 2 " To1" 1883.

. ®E. J. Haddocek 1 " " 1" 1888gsPeter Greenhslgh 4 " "1™ 1890,
- #D. A, Nelson 8-3/8m 1" 189124Tohn Q.Welker 3% " "toLmT 1891.
faJames A.Nelson 155 "1™ 189223D. A. Nelson 6-7/10" " im 1892,
D, A. Nelson ° 194 w 1M 1893 gglacob Welson Uk s mooowoo1r 1893,
12D. A, Nelson, 65 " "1t 1894 acob Welker 83- " "1t 1894
I3Levi H. Long 60 " "1" 1894.3aD. A. Nelson Bé " ™o3M" 1895,
{g4Jecob Welker 5 " "1™ 1B895QE. J. Haddock 1 "omo1M™ 1895,
. {8FPeter Rasmusgen ~ 3 . ¢ 1T 1895.33lohn Q.Welker @ 3% " "L 189K,
2~ f€D+. A. Helson 3% v "1™ 1896 @3levi H. Long 7 mhomo1m 1896
/7Fred Jacobsen 2 " " 1" 189824fred Pacobsen 6 "o 1r 1901,

That an inoh of wster ss mentioned in this decrée means & miners inch of

water measured under a four inch pressure, or one Xmmrih fiftieth (1/50) of ore
{1) cubic foot of water rer zccond of time.

Dated this 10th day of October, 1904.

Jemes M.Stavens, Dist. Judge.

Book "B" of Judement roge B243.
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