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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

~IN THE MATTER OF PROTESTS AGAINST APPROVAL OF
: ' ‘ _ ORDER. ADOPTING
APPLICATION FOR TRANSFER NO. 2103 OF WATER RIGHT ‘ e

PROPOSED MEMORANDUM
NOS. 11-1058, ETC. IN THE NAME OF DEAN WARD AND _ '
' DECISION AND ORDER

et e e St et e T Yt

GRANT. HAODOCK

" WHEREAS, A. Kenmeth Dunn; Director of thé Department of Water Résoqrces
having issued and served a copy on the parties on Septembef 11, 1984, a Proposed
Memorandum Decision and Order in the abéve-captioned matter,-pursuant to lgghg
Code, Section 67-5211; and, |

| WHEREAS, on October 15, 1984, which is 34 days after the date of
service of the proposed decision, an objection to the proposed decision was
received from protestant Ardella Peterson; and,r
WHEREAS, ekteptions to be considered must be received on or befﬁre thé
15th day folloﬁing the service of the-hroposed decision; and,
WHEREAS, no timely exceptions were received to the Proposed Memorandum
Decision and'Order; | -
IT IS THEREFDRE HEREBY ORDERED thaﬁ said Proposed Memorandum Decision

and Order be adopted and 1ssued as the Final Decision and Order,

Dated th1s {2 da_y ot éf Zé@g 1984,

/i;g%v

A. KENMETH DUNW

Directar

VICROFILED



IN THE MATTER OF APPLICATION FOR TRANSFER NO.

)
)
1066/1089/1084 /1068 /1069/1087 /1088 /1073 }
)
)

BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

PROPOSED

2103 OF WATER RIGHT NOS. 11-1058/1076/1060/
1077/1061/1078/1062/1079/1064/1065/1082/ MEMORANDUM DECISION

IN THE NAME OF DEAN WARD AND GRANT HADDOCK AND ORDER

This matter was first brought to the attention of the Idaho Department
of Water Resources an January 3, 1976 when a letter from Mayo Krogue was
received obJect1ng to the'ghange in point of diversion on Worm Creek initiated
by Dean Ward dnd Grant Haddock. This change wasrméde without benefit of the |

requisite transfer approval. Dean Ward was subsequently advised by the

Department that it appeared a transfer would be necessary to legally accomplish

the changes he and Grant Haddock were making. In respbnse, personnel from the
Department were invited to come and review the changeé in the field.' Based upon
the information provided at that time, it was concluded that no changes which
would require a transfer were being made. The conversion from surface to
sprinkler irrigation does not necessarily represent;a-change in_ the associated
water rights. .‘However, the irrigation of previously unirr{gated land would
réquire a water right permit. Mayo Krogue and Nolan Krogue responded by filing
an affidavit stating that for over'fOrty (46) years all of the watek users on
Worm Creek have diverted their water at the same diversion located within the
NW1/4SW1/4, Sec. 34, Twp. 145, Rge. 43E, B.M. Mr. Krogue further eXp]ained that
the ditch that would be used to supply the new gravity sprinkler system was a
high wafer ditch that was located on the property of Ardella Petersoh and had
not been. used for years. Based upon the sworﬁ_statement of Mayo'and No]an‘
Krogue, Dean Ward was advised that an‘appiication'for-transfer appeared to be
appropriate.

Dean Ward and Grant Haddock.responded on April 26, 1977 and application
for transfer No. 11-1058/etc. was filed with the Department of Water Resources.

This application included nineteen rights totaling 2.67 cubic feet per second.

‘Notice of the proposed change was published in the News Examiner in Montpelier,

“Idaho on May 26 and June 2, 1977. Because of a publication error, a carrected

mppﬂ”‘ % Cru



. - . Q“

f notice waS'édvertised on June 23 and 30, 1977. Protests subsequently were
received during the protest period from Ardella Peterson, Mayo Krogue, James E.
Payne, and Arlen C. Wilkes.
A conference in the mattef was held in the Bear Lake County Courthouse
on September 1, 1977. The applicants were present and represented by Jay
Kohler, Attorney at Law. Protestant Ardella Peterson was represented by Clyde
Nelson:ﬁzzig;gz; at Law. Protestant Mayo Krogue was represented by Leonard
Kingsford, Attorney at Law. A1l others were without legal counsel. During the
informal discussion of the matter several objections emerged.

1) The flow of water in Worm Creek is normally inadequate and has coﬁ;
¢ sequently been used in rotation. The protestants held tHat they would be injured
15‘ if the applicants are permitted to separate water from the normal rotation.

: 2} The moving of water to the new point of diversion will cause
unreasonable loss to other water users because of the increased time required to
resoak the ditch.
3) Applicants plan to use a ditch which crosses Ardella Peterson's
(Beck) property without first securing an easement from her.
4) The applicants do not have the necessary possessory interest in the
water rights they are attempting td transfer.
5} The transfer will result in an expansion of the use of the original
right.
When no agreement to resolve the objections could be reached Attorney
Leanard Kingsford requested that a formal hearing be held at a Tater date. A
. hearing was scheduled for June 8, 1978. The applicants and protestants had the
same legal representation they had at the previous conference. After review of
the issues the parties requested an addftitona] continuance to allow time to
request a readjudication to determine the water rights on Worm Creek.

Over the next forty-eight (48) months numerous contacts were made by

the Department to determine if the parties still intended to initiate a
readjudication of Worm Creek. When no adjudication request was received and no
apparent interest in pursuing readjudication was evident, the Department
scheduled the matter for hearing on September 28, 1982. The applicant Mayo
Krogue was represented by Leonard Kingsford, Attorney at Law. The remaining
protestants represented themselves except Arlen Wiltkes who was not present.

Review of Evidence

The following materials were submitted as evidence in this matter:

MICRCCR ﬁ%m
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1) 1DWR file No. 11-1058/etc. application for transfer.

2y Applicant's Exhibit No. 1 - Edward Haddock vs Joseph E. Thorndck

Judical Decree. _ | 7
_-3) Applicant's' Exhibit No. 2 - a general sketch show{ng' ditches,
roads, lands of applicants and;proteetants. |
4) Hearihg tapes No. 1 through 5.
After reviewing the evidence and test1mony presented at this hear1ng
and based upon his understanding of the law, the hearing officer makes the
following Findings of Fact, Conclusions of Law, and Order.

FINDINGS OF FACT

‘1) On October 10, 1904 District Judge James M. Stevens decreed the

- waters of Worm Creek Bear Lake County, Idaho to thirty-four (34) parties. The

rights decreed tota]]ed 373.58 miner's inches, 7.4716 cubic feet per second but
were. on]y def1ned by name, amount and pr1or1ty date.

2} In June, 1959, Dean Ward, Grant.Haddock, Maye Krogue,and James
Payne established the present rotation of Worm Creek water.. The rotation
usually 1aets about one and one-half months during the irrigation season.

3) The ditch which crosses protestant Ardeila Peterson S property,
1abe1ed No. 5 on applicant's exhibit No. 2, washed out when she was a child but
was reconstructed by Utah Power and Light when they constructed a power line
through that area. Mrs. Peterson has refused 1o ‘grant permission to use the
ditch through her property. |

4) The earliest priority date established by the case of Haddock vs
Thornock is-May 1, 1868. During the summer months of August and September there
is normaily oniy enough wéter to supply the rights with a priority‘ear11er than
1890. During these periods, a 28-day rotation between the part%es perviously
named is started with Granf Haddock getting water for five and one-half (5 1/2)
days, Mayo Krogue for nine (9) days, Dean‘Ward for ten and onehalf {10 1/2) days
and James Payne three (3) days. | | |

5) The intake structure for a gravity drrigation system was con-
etructed by the applicants in 1976. This structure can be_used en1y when water
is conveyed into ditch No.-5 illustrated in applicant's exhibit No. 2.

6) The distance from the diversion into ditch 5 is about one mile
above the next downstream diversion. |

'7)_ The successors in interest to the water entitlement granted by

Judge Stevens in 1904 is not clear because of the vagueness of the decree and

MEMORANDUM DECISION AND ORDER -~ Page 3 ‘ HERGF ’mm
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the dispute that exists among the parties.

8) Protestant Arlen w11kes did not appear at the hearing.
CONCLUSIONS OF LAW

1} The decree handed down by the court in the case of :Haddock'vS‘
Thornock does not contain the elements necessary to define the water righté for
" the water users on Worm Creek A watermaster could not be elected and charged
with the. dlstr1but1on of waters of Worm Creek without an ad3ud1cat1on to. further
def1ne the existing water rights.

2) The ownership of .the part1cu1ar rights c1a1med by “the applicants
‘cannot be conf1rmed W1thout a court adjudication.
| 3) The continuation of the established rotation is in the local public
interest and may have become an element of the respective water rights énd
therefdré, cannot be abandoned or changéd without unanimous agreement of the
parties.

4) The applicant's have water rights on Worm Creek and a]thougﬁ not
clearly deFTned are entitled to change the point of diversion ahd/or place of
use of. these rights with certain Timitations to protect the rights of others.

5)  Although the applicant does not have a written easement across
another's land, that may be obtained through condemnation or a right-of-way may .
already exist‘due to the past use.of the ditch. | |

6) Failure to appéar.at_the hearing is cause for setting aside a
:protest.

ORDER

IT IS, THEREFORE, HEREBY ORDERED that the protest of Arden Wilkes be
set aside for failure to appear and that Application for Transfer No. 2103 of
Water Right Nos, 11-1058/1076/1060/10?7/1061/1078/1062/1079/1064/1065/1082/1066
/1089/1084/1068/1069/1087/1088/1073 is APPROVED subject to the following
conditions: |

1) On]y-those lands which were regularly irrigated prior to 1976 may
be irrigated. If other lands are -to be irrigated, a water right permit could
allow irfigation of‘these_prior to June 5 of each year or the start of the
rotation. |

_2)' The established schedule of rotation shall be continuedlexcept the
applicants shall release fhe:water a sufficient amount of time before the end of
the rotation périod s0. the water will reach the point of diversion of the person‘

next in line to use the water at the beginning of their period of use.

MEMORANDUM DECISION AND ORDER -- Page 4 mﬂnﬂmm
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3)  Approval of fhis application does not represent a finding of

peSSessony interest in the waters of Worm Creek. The available evidence and

~ testimony ihdicates_that the applicants have beneficially used the wafers of

Worm Creek; fhe point of diversion of any rights the applicants possess, as may

in the.futere be confirmed by court action, is Hereby changed pursuaht te this
app11cat1on for transfer of water right and the 11m1tat1ons herein stated

o 4} Approval does not grant access or easement to use the 1ands of

angther person.

Dated this _// day of ;;ﬂf,{mjzg 1984,

Hearin fo1cer

MEMORANDUM DECISION AND ORDER -- Page 5 _ MRHFIM
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" Application No, 17- TOSB/etC

(See attachment)
STATE OF IDAHG . .

DEPARTMENT OF WATER. RESOURCES :
-APPLI-CATION FOR TRANSFER OF WATER RIGHT
To Change the Point of Diversion and/or the Place of Use

Name of applicant _Dean Ward & Grant Haddock. =  Phone  945-2361
Post off}ce address B]oommgton (Ward); Paris (Haddock), Idaho '
A DESCRIPTION OF RIGHT AS RECORDED

' 1. Right evidenced by:.

a. Decreeto see 'atta‘chme'n-t

e . o ‘(N.ame)
in.case of  Edward Haddock . “'vs  Joseph E. Thormck et al
© dated Oct. 10, 1904 . in Fifth Dist. . . county of Bear Lake
: R ‘ s " {Name of court)
b.  License No. S issued by the |daha. Depart’nent of Water Resources
c. ClaimNo., - a ~__on file with the Idaho Depariment of Water Resources

2. I appligant is not the ongmal holder of this right, explain how it was acquired and attach a copy of -
 the deed or other ev:dence of ownershlp of the land to which the right | is appurtenant

3. - Source of water _ Worm Creek tributary to __Bear River

Date.of priority see attachment

5. Water is used for the fdl!owing pUrpOoses:

camount .- 2.67 - for_Irrigation __ .. burposes frmﬁ Apr. 1 0 e ,NQQ,.,_,],_; e
amount ~ _for __ ___ e purposes frem Lo
amount ___ o for ‘ ' ~ K ‘purposes from . S to o

s . ’ ' ’ o [T *11 { ay - L'Dlh tl itits |m.lu=|ve)

6. '.To-tailarhount‘of water !:'rider'righ-‘c: ‘a. _'_“2_;‘_57_'__;__7___ cubic feet per second
S o - o ' B &/or
o b acre Tget per annum

7. Location of original point of diversion is _ -~ NW _%of SW - wof Section o NN
Tothhi_p 145. Range 43E ,B.M.,in _ Bear Lake e County

- -.A’-{dd’itiohal‘ points of diversion, ifany SEI/NWI Sec. 34, SW{, Sec 34 T MS R 43E

_ NE4NWL, Sec. 4, T. '!55 R 43E B.M.

8. - Lands lrngated or place of use:

_ CONE NWLE o swn » sE14 : :
TWP. | RANGE | sec. : : o — - . TotAls
: NEVa | NWa | sw [ sEvs | Neve] Nwa) swied sers | Neva | Nwa| swre | seia f e [nved swes s |0

s |4 |3 | x | x [ x|x| | | || 1ol Ix] x| x| x| 1335

Totai number of acres to be i_rf.igat.ed 133.5




B. DESCRIPTION OF PORTION OF RIGHT FOR WHICH THE CHANGE IS REQUESTED ({If the entire right is
requested changed, omit part B}
1. Amount of water: a. _cubic feet per second
. : &/or
_ - b. acre faet per annum
2. Point of diversion %  WSection __ Township e
Range , B.M., ‘ - County
Additional points '
3. P.Iace of use:
NEVs NW SWie SEV
TWP. RANGE SEC. TOTALS
. MEVat NWla) SWi4 | SEVa | NEVa| NwWik| SWL [ SEsa | NEVL| NWLVL | SWVa [ SEVa | NEVa | NWLa [ SW14 | SEVa ‘
C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

~ 1. Change in point of diversion

a. Amount of water to be diverted 2.67 : c.f.s. &for : acre feet
b. Point(s) of diversion __ NE . NW %, Section 4 Township _155
Range  43E , B.M., Bear Lake County

Additional points _NW4SW%, Sec. 34, SELNW4, Sec. 34, SWhaNE%, Sec, 34, T. 145,
R. 43E ' :

c. Description of diverting works  ditches and headgates

d.  Describe the reasons for applying for a change in the point(s) of diversion _ @ gravity sprinkler
system is supplied from the ditch Jocated in NE4NW4, Sec. 4, T. 15S, R.

43E; and will be the main point of diversion for a more efficient use of

the existing water supply

2. Change in place of use

a. Describe the lands or place of use to which the right will be transferred:

NE'z NWVs 5W1ia SEVa

TWP. RAMNGE - SEC. TOTALS
NE1/41 NWl; Swlf-u] SEVa NE%? NwWlia| SWlg | SEVG | NEVA | NWa SWV4’ SEV4 1 NEVs | NWYa | 3Wia | SEVs
145 |43 |34 | 10 |10 15| 30 I25 |20 [ 201 130
35 | ' 3.5 3.5

Total number of acres to be irrigated  133.5

. ' i
- ¥ ordg w
L] fo )




Draw a map indicating the new point{s) of diversion and/or the new land to be irrigated.

b.

- Show clearly the tand involved by section, township and range number,

-
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3. Remarks

| hereby assert that no one will be injured by such change and the change does not constitute an enlargement

in use of the original right. The information contained in this applicatio/nr/is. true to}h&best of my knowledge.

A
/7//,@/@4: .

_{Signature of appllcant)

| ¢4
Subscribed and sworn to before me this g é __day of AP/& / - ' ©,19 '7:7

—é‘
{Notary public}

My commission expires W%[/ﬁé/jf)

ACTION 'OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

No. 2103 ,
This is to certify that | have examined Application for Transfer 6f Water Rights No. 11-1058 etc. :

and said application is hereby APPROVED

1.  Approval of said application is subject to the following limitations and conditions:
as set forth in the Proposed Memorandum Decision and Order

2. Denial of said application is for the following reasons:

Witness my hand this ~ 22nd day of Qctober .19 84

,-"‘.’"‘."-""’“ T " Tttt
zjf’
,rf",f . [ ,__—v;,v_';:,«-r , .

A. KENNE?rDUNN Director -

-

. ey
’Qwr‘a " amare A I T ran =

FOR DEPARTMENT USE ONLY

| Received by éé,/ Date '4/-9/?4‘ 727 Protest filed by b%ﬂ,q/} 77/ v
Prelim. check b@ gf@ﬁ} . ///@L/&é Q?/_/_/,,,W/ Q,, / ﬁ,{_/w/
Receipted by ) . Date f/ - 77 ﬁ Z_} ,é7 ée ,_.) /Qa/m&a/ / 74%;“7,; ,

: % - Eésé/
Published in ,J fo L /){2 Copies of protest forwarded by )
té%%f;;ii vgiﬁijiifhfzh'7?‘72
Pub. dates /£%// .:25*# 7,3’_4,4”,;,) C;?—/'ii 77 Hearing held by 'Date
, A
Watermaster recommendation requested on é 477" 777 Recommended for = - approval denial

{UQ rec’d. é 0//’ //’7 7 by %@/

,»_z,/ ﬁu
- ~ JiCROFILAED
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f3Laevi H. Long 60 s
- {gdacob Welker 5 ‘ 1

ligetzr Rasmussen ~ 3 " "1™ 1895 .3alohn. Q.Welker 35 " 1" 1895,
- 46D.. A, Nelson 3 7 <
- )Frad Jaccbsen 2 6

Book "R" of Judgmenf paga 245,

I¥ THE DISTRICT COURT OF TEE FIFTH JUDICIAL DISTRICT OF IDAHO

I AWD FOR BEAR LAKE COUNTY, TIDHAO. V//

Edward Haddock
Pleintiff.
Ve,

Jogseph H. Thornaok'
Defendant.

- em  mm s = = am omm e e e

)
)
)
)
)
}

Be 1t remembered thet thie cause was commensged by filing the compi
leint on the thirteenth dey of August, 1901, by Edward Faddoek,plsoint-
1L, apalaost Joseph ©. Thornock: that aTterward upon siowing duly made
to the Court that Peter Greennalgh,Jenes A. Helsen, RE. J. Hoddoek, DLA,
Erogue, Levi H. Long, Devid A. Nelson, N.P.Rasmusgen, Fred Jacaobson,
0.C. Dunford,Jscot Welker, Welson C. lelson, and James . Viellkter, were
necessary and proper parties to this action, 1t wss ordered that they
te made parties defondent: that afisrusrd to wit; on the 2Frd day of
June, 1902, &ll of said padties to this action srreed in writing to and
did arnoint Almas Pindley,Jd. A. Hulme, end H.H. Broomhesd-ns Referees, to
taie the testimony in this case, and submit their findings of fectf to
the parties in this case snd to the Court, snd that the decree of this
Court based uvon said (indings of fact should be entered as tre decree
of this court in this action with the same force snd effect’'ss if the
case had been regulasrly tried bafore the Court.

Thet =0id Referees have Tiled thoir report and findings of fact
in the Court, which are screed to by all of said partics, and nccentad
and approved by thie Court, from whieh findings of fect, the Court msde
1ts conclusions of law, - Thet esch of seid nertiesg are entitled to
the waterg as of the amounts and datss specifiad in seid findings of
fact.

How therefore this cause coming reeularly on this 10th dey of Oct-
ober, 1904 for the entry of Judement, A1lfred Budge Fsq., avvesring for

“ the plaintiff and Jokn A. Basley "sg., appearing for tre Defendants.
A np 3

IT Is ordered adjudeed and decreed thet the seversl perties to this
action are entitled to snd sce herety dscreed, the wotors of VVorm Creel:,
and its tributsries, a stresm in Besr Lake County. State of Idaho, as of
the following smounts nnd dates to-wit:

Name Amount 0f Date.  Name Amount  OFf Date

, IE.Hg;.Hadddcgt 10 1nﬁh951M§y 1&t;18684€N. C. Nelson 3% inches Maylst,18.
< . Duanfer 4 1" 186946D. A. Krogue 3 " lay 1st1869
-3E. J. Heddogk 1% v " 1" 1870ggPeter Greehalgh 20 Tooovo 1w o1gvo.
4D. A. Nelson 45 " "1™ 187094E. J. Heddock 25 " "™ 1" 1877.

. JPater Groehalgh 6 " 1" 1877920, A. Nelson 6-3/8 " " 1" 1880.
&D. A, Xrogus 6 v 1" 1883&yames A.Nelson 9 "M AT 1883
7Levi H.Long 13 " 1" 1883a4.C. Dunford 2 Tom 1Y 1883.
' ®E. J. Haddook 1" 71" 1888ggPeter Greenhalgh 4 "M o1m 1890,
- &#D. A. Nelson 8-3/8m" 1" 1891 pgJohn Q.Welker Bk ooo"™o1mM 1891,
{aJames A.Nelsgon 15 "1™ 1892230, A. Nelson 6-7/10" " 1V 1892.
{1D. A. Nelson 194 v " 1" 1893 g@iacob Nelson ks oo o1T 1893,
§2D. A. Nelson, 65 v 1" 1894 gelacob Welker 84 Tt 1" 1894

" "1™ 1894.,3D. A. Nelson 8% " "o1" 1895,
" TO1" 1895 B. J. Heddock " "o1" 1895,

% " ™o 1896 g3Levi H. Long

L L -V
" " 1" 1898a#fred Facobsen

o L) 11'_1' 1901,

That en inch of wrter ss mentioned in this deares mecans o miners ineh of

?ater measurcd under a four inch pressure, or one Xmuxkk fiftieth (1/50) of one
t1) cuble foot of water mer mecond of time. '

Deted thls 10th day of Qctober, 1904,
Jemeg L.Stevens, Dist. Judpo.
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