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BEFOR‘HE DEPARTMENT OF WATER R’URCES' :x
OF THE - |

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR D
| 3 D] |
TRANSFER NO. 11-0548/11-0551/11-0553 ) MEMORANDUM DECISION
)

IN THE NAME OF MERLIN R. SMITH AND ORDER

)
Application for transfer was filed by Merlin R. Smith to change

the points of diversion of water rights bearing Nos. 11-0548, 11-0551
and 11-0553. On May 24, 1978, 4 hearing of pfétests against the ap-
plication was held before the Director of the Departmtnt of Water

_ Resburces.

Merlin R. and Earlene M. Smith were present and representea by
LaMonte Jones,_ﬁttorney at Law from Pocatello, Iﬂaho; Don W. Gilbert
was present and representéd by Randall Budge; Attorney at Law from
Soda‘Spfings; Idaho.

The. application for transfer was filed to change points of

diversion listed in the case of Utah Power & Light Company v. The Last

Chance Canal Company, commonly known as the Dietrich Decree. The
points bf diversion historically used by the applicants and their
predecessors in interest are different from the diversion points 1isted 
in the Dietrich Decree for the rights of the predecessors in interest, |
Merlin R, Smith filed his appli¢ation for transfer to change the points
of diversion listed in the Dietrich Decree to poinfs of diversion other
than those points historically used by him or his predecessors in
interest. |

A protest was filed by Don W. Gilbert'against.the applicaﬁion
for transfer. Don W;'Gilbert_holds rights with a priority of ﬁay 1,
1900, which were originally decreed’under the Dietrich Decree to
George M. - and Mary E. Smith; The points of diversion historically used
.by Don W. Gilbert are located on Birch Creék and Densmore Creek up—‘
stream frbm the point of diversion historically used by Merlin R.
Smith, which was located below the confluence of Birch and Densmore
Créeks. Merlin R. Smith is the successor in interest to water.rights |
originally decreed to William Larkins and Dora Larkins in the Dietrich

- Decree for water in Densmore, Birch, and Beaver Dam Creeks in the




s &

" amount of 3.7 cfs with a priority of May 1, 1882. In 1973, Smith

moved his'point of diversion upstream by inétalling a pipeline app;oxiﬂ
mately one-half mile above thelconfluence of Birch and Densmore -
Creeks. Prior to that time, the water in Birch and Densmore Creeks
had.fréqueﬁtly failed to reach the point of diversion historically
used by Smith,_below the confiuence of Birch and Densmore Creeksl
Whén‘water was unable to reach Smith, it became availéble upstreaﬁ 
to fill the 1900 right held by Don W. Gilbert. ‘
Prior to the filing of this aﬁpiication, the Sixth Judicial

District Court and the Supreme Court have considered the rights of

" Don Gilbert and Merlin Smith to the water from Birch Creek and Dens-

more Creek. At the time of the decisions by both of the courts, Don
Gilbert claimed the poiﬁts of diversion‘that had been historically
used by him and his predecessors in interest. Mexlin Smith claimed
two new pdinps,of divérsion upstﬁeam from those listed in the Dietrich

Decree. or those historically used by him or his predecessors in in-

terest.

An issue to be decided in this matterxr is the effect of the
decisions upoﬁ Merlin Smith's new points of diversion. The district
court concluded, in Civil Case No, 2164, that Merlin R. Smith was

"
B

entitled to the points of diversion as they existed at the time

of trial.". The decision of the district court was appealed by Don

W. Gilbert to the Idaho Supreme Court. In Gilbert v. Smith, 97 Id. 735,

K52 P 2d 1220 (1976), the Supreme Court affirmed the decisién of the
district céurt and reaffirmed the rights as set forth in the Dietrich
Decree.

- The Supreme Court considered the issué of enlargement of the
original.right by a change in Merlin R. Smith's point of diversion in
that it declared that no enlargement would occcur because the diétrict 3
court reaffirmed the Dietrich Decree and the rights thefeunder. By

affirming the decision of the district court, the Supreme Court re-

~affirmed the Dietrich Decree and the rights thereunder to avoid an

enlargement . of the original right, and thus limited the right to the
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quantify bf water set forth under the Dietrich Decree. :

Consistent with the Supreme Court's decision,.the change in
point of diversion by Merlin R. Smith is approved for the amount of -
water that applicant has historically been able‘to divert under tﬁe
Dietrich Décree,rthus avoiding an enlargement of the originél-right..
The new points of diversion are located in the SW4NWX, Section 6, .
Township 115, Range AOE, B.M., Caribou Countj (Denémore Creek) and in

the NE4SW%, Section 6, Township 11S, Range 40E, B.M. (Birch éreek).

ORDER

IT IS, THEREFORE, ORDERED and application for transfer 11-0548/

11—0551/11~0553 is hereby approvéd subject to thé followiﬁg conditioné:

| (1) Water may be diverted at the new point of diversion ona‘ |
Densmore. Creek only during the times.of‘the irrigation

season when water would reach the historic point of divérsiqn

_located near the line common to the NE%SWL% and NW4SEY,

Section 6, Township 115, Range 4OE, B.M., in usable quantities.

The Department of Water Resources will determine by approp-
‘riate flow measurement when Wafer may no longer be diverted
at the new point of diversion.

(2) Water may be diverted at the new point of diversion on
Birch Creek whenever it is available at that point of
divetsion during the irrigation season. However, ﬁhen_water
is also diverted at the new point of diversion on Densmore
Creek, the amount of water that can be diverted from Dens-
more Creek must be reduced by the amount of water available
at the point of diversion on BirCh.Creek.

(3) Subject to the control of the Watermaster of Water District

"No. ll,_BearrRiver. |

(4) A measurihg device(s) of a type approﬁed by the Department
of Water Resources shall be permanently.iﬁstalled‘and |
maintaihéd on the pipeiine(s) at é locatibn(s) acceptable
to the Watermaster.

DATED this Zac_ day of July, 1978.

MEMORANDUM DECISION - Pape 3
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? 7 _ , Transfer No. 2054
' . Appllcatmn No.11- 0548/055]/
0553

| STATE OF IDAHO
DEPARTMENT OF WATER .RESOURCES
APPLlCATION FOR TRANSFER OF WATER RIGHTAPPI\OVED

To Change the Point of Diversion and/or the Place of Use .
J ‘ ‘ - ) 1] - - | "
' Name of applicant Merlin R. Smith Phone 427-6326
Post office address RFD #1, Box 113, Grace, Idaho 83241 '
. ’
: A.- DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:
a. Decree to W'i ]] 'iam Lal"kins & DOY‘a Lar‘kins
(Name) ‘ o
in case of Utah Power & Light Co. vs Last Chance Canal Co.
dated  July 14, 1920 in _Eastern District county of Bear lLake, Caribou
y o _ {Name of court) ‘ Franklin .
b. License No. ' issued by the Idaho Department of Water Resources
! ¢. Claim No. ' on file With the Idaho Department of Water Resources
- 2. If applicant is not the original holder of this nght explain how it was acquired and attach a copy of
the deed or other evidence of ownership of the land to which the right is appurtenant
—m 240 Densmoye’ Cr‘*trfbutar‘y’to“‘ﬁedr- fiver
: Source of water __#243 Beaver Dam Creek tributary to __Densmore Creek
- Date of priority ,_,#245 HWC’E CT§§§ | Densmore Creek
g] 1-0548 5. Water is used for the following purposes: ‘ : .
- ~ 240 amount 1.40 for irrigation  purposes from Apr. 1 to Nov. 1
1] 1-0551243  amount 1.30 for o ' purposes from n- o o
et 245 amount 1,00 for " purposes from . to [
1 1- 0553 ' _ _ {month/day — both dates inclusive)
’ 6. Total amount of water under right: a. __ 3.70 - cubic feet per second |
. &for
i b. ____acre feet per annum
7. ’Location of origina! point of diversionis ___SW Yof SE - %ofSection 6
Township 118 Range 40E ., BM.in ___ Caribou (240) County
i Additional points of diVE‘F sion,ifany 243 P.D. not _decreed; No. 245 WwSEk, Sec. 6, T. 11S.
_R. 40E S ' '
8. Lands irrigated or place of use:
| : ‘ NEY; NW4 SIW‘.-’-t " SEVs '
'l(\NF, RANGE sec: NEVS | NWYa] SWis | SEVL | MEV.| NWYar SWLa | SEVa § NEUR | NWY | SWYa T SEVa | NEV | NW14 | SW4 | SEA Toran
240= : B _
’ CISTA0E 16 KX QX JX PR )R X (XX XXX R XXX 70
243 15| a0 |5 | | X |
6 X| X | X | X 65
245 115] 40E | 5 X
6 _ X X | X | X 50

Total numbr of aerues to be irrigated
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B. DESCRIPTION QF PORTION OF RIGHT FOR WHICH THE CHANGE IS REQUESTED (if the entire

requested changed, omit part B)

1.  Amountof water: a. __cubic feet per second

-' &Jor
_ b. acre feet per:annum
2. Pointofdiversion % % Seetion _ Township____
~ Range JBM., County '

right is

- Additional points

3. Place of use:

NEV4 NWY, SWa SEVa

TWP. RANGE- SE: NEVa | NWY4 | SWha | SEVa | NEV] NWYa| SWig | SEVa | NEVG| NWL | SW4 | SEVa | NEVA | NW4 [ swia [SEV. |  ToTALS
Cl. DESCRIPTION OF RIGHT OR PORTION THEREQF, AFTER THE REQUESTED CHANGE A_
1. Change in point of diversion
a. Amount of water to be diverted 3.70 c.f.5. &/or ac.ré feet
b. Point(s) of diversion _ SH % M %, Section _ 6  Township 118 .
Range 40E  g.M., Caribou : County Densmore Ck.

Additional points ~ NELSW, Sec. 6, T. 11S, R. 40E, B.M. (Birch Creek)

¢. - Description of diverting works

héadworks, pipeﬁnés and gravity sprinklers -

d. Describe the reasons for aprplying for a change in the point{s) of diversion

conversion of irrigation system to gravity sprinklers

g. Change in place of use vy uaNGE

a. Describe the lands or place of use to which the right will be transferred:

NEl/s NW4 : Wk SEVs

TWP. RANGE | . SEC,
' NEVa | NWLa | SWia | SEVG | NEVA| NW14] SWVa | SEv, NE'A{T\IW% SW4 | SEVA | NEVL | NW4 1 SWYa | SEVA

- TOTALS

T T ‘ T 1

Total number of acres to be irrigated |

- | o
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Draw a map indicating the new point{s) of diversion_ and/or fche new land to be irfigated.

Show clearly the land involved by section, township and range number.
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| 3. Remarks

1 hereby assert that no one will be injured by such change and the change does not constitute an enlargement

in use of the original right. The information contained in this application is true to the best of my knowledge.

7 - K
7/ Z” ) ff ’/ 2270 cff‘

(‘Slgnntmn of npphcnnt)

Subscribed and sworn f,o before me this __,:Zj_’ fé __dayof Arrel - ' 19 v

T i Len

v (Notarv public)

- My commission expires /744 s ¢ €75

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examnined Application for Transfer of Water Rights No. 11-0548/0551/0553

and said application is hereby APPROVED

1. Approval of said application is su.bject to the following limitations and conditions:
PURSUANT TO MEMORANDUM DECISION AND ORDER OF THIS DATE.

2. Denial of said application is for the following reasons:

" Witness my hand this 28 day of July - ,19 78

FOR DEPARTMENT USE ON LY

weciaty L) ___owe -2 277 wowsiwavy ofn 7) L Vi

Prelim. check by : %fg}g Fee 3~ ==

Recelpted by a(,() Date 4/ /?’V/

(ﬁk{ﬁ&a. EM-LL(,LJ’ QML, 2 - T ' |
Published in Freeadon ‘ﬂﬂ Coferd, GSEs Copies of protest forwarded by A J’{j

Trom— ¥z H-(J.I_JJ

Pub.'dates Theuy 16 + .. 1977 i "~ Hearing held by Date
Watermaster recommencdation requested on 8- 45=477 Recommended for approval denial

#

g %\@ //m rec'd. (ST B/ 070 7/ - o
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In Equity No. 203

In the Dlstrlct Court of the Umted Stqtes

for the District of Idaho, Lastern DIVISIOII

UTAH POWER & LIGHT COMPANY, a Corporation, Plaintiff,
Vs,

The Last Chance Canal Company, Limited; The Tanner Canal Company, Limited ;

The Central Canal Company, The North Kxtension Canal Company, Limited;

- West Branch Canal Company, Limited; The Turner Canal Company, Limited;

The Hast Branch Canal Company, The Bench Canal, and Budge Land & Live

Stock Company, Limited, corporations; W. H. Larkins, Jas. Ellsmore, Geo.

Hogan, Lewis S. Pond and Alex Harris as Trustees of the Gentile Valley Irri-

gation Company, Limited, late a corporation; The Thatcher Irrigation Com-

! pany, Limited, a corporation; Nathan D. Thatcher, J. A. Folkman, Milton
. Robbins and Geo. M, Smith, as Trustees of Thatcher Canal & Power Company,

i | Limited, late a corporation; Nelson Diteh Company, a corporation; A. J, Niel-
son, B. R. Meek, Henry McCuen, C. S. Burton and Iili Fosgreen, as Trustees

of Riverdale-Preston Irrigation Company, late a corporation; The Riverdale
Irrigating Company, Nielson-Meck Company and West Cache Irrigation Com-
pany, corporations; B, P. Johnson, Albert Johnson, Hyrum Johnson, Geo. D.
Anderson, Joseph 1. Pond, Frank W. Harris, A. C. Bosen, Hyrum J. Smith,
John K. Iill, Melvin Green, Robert L. Smith, Charles Westerburg, Peter

Westerburg and David P, Evans.

-

Horace Howard, Henry Rhinehart, Harvey W, Higley, James Monroe {or Munro),

Nellie Sinmons, John Baird, William Monroe (or Munro), Orrin Monroe (or

! Munro), Charles Monr_oe (or Munro), Charles Foster, Hyrum Foster, Mary

Baird, John Woodall (or J. D. Woodall), George IFllis, Skinner Irrigation

i Company, a corporation; Heber Crane, Fred Bartschi, Charles Bartschi, David

Chugg, Phillip Chugg, Fred Stauffer, William Williams, Sr. (or William Mor-

gan Williams), William Williams, Jr. (or William Mormon Williams), Oliver

;“- Williams, B, M. Lindsay, Georgetown Irrigation Company, a corporation, and

t‘ Thomas Freeman,
¥
i
|
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Date oy AMOUNT IN - PoiNT or D1vERSION AND
Prroriry Srconp Feer Prace or Use
' ter of Section 5, Township 11 South, Range

5w s o ‘ 40 Bast, B. M.

oM. o el e b
—,

244, Crover C. Hogan, substituted for  For the irrigation of 95 acres of land iny
dlew M. Christensen: the South lnli of the Northeast quarter of #
1882—May 1 1.9 efs.  Section 6; the South half of the Northwest%
quarter, and the Northwest quarter of the
Northeast gquarter of Scction 5, Township
11 South, Range 40 East, and the South-
west quarter of the Southeast quarter of
Section 32, Township 10 South, Range 40

Hagt.

iy

f-
o
=

BIRCH CREEK

7 I 05 5 A tributary to Densmore Creek.

24?. William Larkins and Dora Larkins: To be diverted from said creck through a”
’ 1882—May 1 © 1.0 efs. diteh diverting therefrom in the West half
‘ . of the Southeast - quarter of Section 6,4
LT Township 11 South, Range 40 East, for the ¥
L irrigation of 50 acres of land in the South-
east quarter of Section 6, and the North- §
west quarter of the Southwest guarter of ¢
Section 5, said Township and Range. ]

u—h

i
!

12

246, George M. Smith and Mary E. - To be diverted from said creek in thel
Swmith: Northeast quarter of the Northwest quar-.§
1900—May 1 0.8 e.f.s. ter of Section 2, Township 11 South, Range #
39 Fast, B. M., for the irrigation of 40 acres §

of land in the Southeast quarter of Section i

1, Township 11 Sounth, Range 39 East, B. M. 3

DRY CREEK
247, Omatted.
248 Omatted. ' |
L ;“‘2;6 Walter Hogan: To be diverted through a ditch dwertmg‘

1904—May 1 3.0 ef.s. about a quarter of 2 mile Northwesterly §
from the Southwest corner of Lot 4, See--
tion 7, Township 11 South, Range 40 East
B. M., for the irrigation of 150 acres in Lot
4 of Sectlon 7 and Lot 1 of Section 18,
Township 11 South, Range 40 East, B, M. |

Also the Southeast quarter of the South-
58
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