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WROG3TNP ' IDAHO DEPARTMENT OF WATER RESOURCES ' DATE: 05/05/00

PREFIX/SPLIT QUERY TIME: 09:48:32
PAGE : 1
WATER RIGHT NO. NAME OWNER PRIORITY DATE STG/STS SOURCE USE DESC SYSTEM
13-07165 GEM VALLEY FARMS C D&706/197T LS GROUNDWATER IRR WR
X13-07165 GEM VALLEY FARMS C D4/06/1977 LS GROUNDWATER IRR WR
13-07165 US DEPT OF AGRICULTURE C 04/06/1977 L/ GROUNDWATER IRR AJ
MICROFIMED
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STATE QF IDAHO
DEPARTMENT QF WATER RESOURCES

TRANSFER OF WATER RIGHT

TRANSFER NO. 5545
WATER RIGHT NO(S). 13-02259/13-07198C/13-07165
13-07261/13-07198B

This is to certify that: GEM VALLEY FARMS
C/0 CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

has requested a change te the above captioned water right (s) . This change in water
right (s) is authorized pursuant to the provisicns of Section 42-222, Idaho Code,
provided the conditions listed below are met.

DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF USE RATE VOLUME

Right No. 13-02259% : .
IRRIGATION 04/15 to 10/15 N * 2.10 CFS 553.0 AF *
Priority: 08/05/1963

Right No. 13-07198C : o
IRRIGATION 04/15 to 10/15 * 1.66 CFS 385.0 AF *
Priority: 06/20/1977

Right No. 13-071&65 : ]
IRRIGATION 04/1% to 10/15 ** 3.12 CFS 546.0 AF **
Priority: 04/06/1977

Right No. 13-07261 :
IRRIGATION 04/15 to 10/15 ** 2.00 CFS 535.5 AF **
Priority: 09/10/1979

Right No. 13-07198B . .
IRRIGATION 04/15 to 10/15 ** .64 CFS . 147 .0 AF **
Priority: 06/20/1977

TOTAL: **% 3. 88 CFS 2005.5 AF ***
SOURCE
GROUNDWATER
LOCATION QF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E

SWSW , Sec. 20, Township 098, Range 40E
CARTBOU County

MICROFILMED
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TRANSFER NO. 5545
WATER RIGHT NO(S). 13-02259/13-07198C/13-07165
13-07261/13-07198B

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES TOTAL
098 4Q0E 18 SWNW 30 SENW 30 NESW 37
NWSW 37 NESE 30 NWSE 30

SWSE 3¢ SESE 30 254
19 NESE 37 NWSE 30 SWSE 30

SESE 27 124
20 NENE 37 NWNE 37 SWNE 37
SENE 30 NENW 37 NWNW 30
SWNW. 237 SENW 37 NESW 37
NWSW. 37 SWSW 30 SESW 30

NWSE 5 421

Total number of acres irrigated: 799 *xx*

ek ok 9.

CONDITIONS OF APPROVAL AND REMARKS

Use of water under this right may be affected by an agreement
between the protestant and the right holder.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 13T.

Prior to diversion of water under this approval, the right holder
shall provide a means of measurement and lockable controlling
works for all authorized points of diversion. The means of
measurement and controlling works must be suitable for control of
the diversions and acceptable to the watermaster.

The right holder shall accompligh the change authorized by this
transfer within one {1} year of the date of this approval.
Failure of the right holder to comply with the conditions of this
transfer is cause for the Director to rescind approval of the
transfer. ' :

This right when combined with-all other rights shall provide no
more than 0.02 cfs per acre nor more than 3.5 afa per acre at the
field headgate for irrigation of the lands above.

Two points of diversion are located within NENW, S20, T09S,

R40E.

The period of usge for the irrigation described in this approval
may be extended to a beginning date of 4/1 and an ending date of
10/31 provided that beneficial use of the water can be shown

and other elements of the right are not exceeded. The use of
water before 4/15 and after 10/15 is subordinate to all water
rights having no subordinated early or late irrigation use and a
priority date earlier than the date of this approval.

Right 13-02259 is limited to the irrigation of 158 acres within
the place of use described above in a single irrigation season.

MICROFILMELD
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TRANSFER NO.

'

5545

WATER RIGHT NO(S). 13-02259/13-07188C/13-07165
13-07261/13-07198B

CONDITIONS

OF APPROVAL, AND REMAREKS

***% 10. Right 13-07165 is limited to the irrigation of 156 acres within
the place of use described above in a single irrigation season.

**+% 11, Right 13-07198B is limited to the irrigation of 42 acres within
the place of use described above in a single irrigation season.

*%x*% 12, Right 13-0719%8C is limited teo the irrigation of 110 acres within
the place of use described above in a single irrigation season.

w¥x* 13 Right 13-07261 is limited to the irrigation of 153 acres within
the place of use described above in a single irrigation season.
* 14, Rights 13-02259% and 13-07198C when combined shall not exceed a

total diversion rate of 3,76 cfs,

a total annual maximum

diversion volume of 924.0 af at the field headgate, and the
irrigation of 264-acres. '
** 15. Rights 13-07165, 13-07261 and 13-07198B when combined shall
not exceed a total diversion rate of 5.12 cfs, a total annual
maximum divergion volume of 1081.5 af at the field headgate, and
the irrigation of 309 acres.
*** 15, The total instantaneous diversion of water from all points of
diversion under Transefer 5%45 shall not exceed 8.88 cfs,
nor total combined annual volume of 2005.5 af, nor the
irrigation of 573 acres.
17. This approval does not authorize the construction of any new well
or the deepening or enlargement of any existing well.
18. Surface water shall not.be commingled with groundwater unless the
groundwater and surface water diversions are measured separately

as app rovw

Dated this

h
day of

the Department.

T2 Aee L 00

Chief,

Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO
IN THE MATTER OF DIVERSION OF
WATER BY GEM VALLEY FARMS AGREEMENT AND
AND/OR CHAD NEIBAUR WITHOUT CONSENT ORDER

A VALID WATER RIGHT OR NOT IN
CONFORMANCE WITH A VALID
WATER RIGHT

The Director of the Idaho Department of Water Resources (department), being charged
with the duty of enforcing certain statutes of the state of Idaho and the rules of the department,
and being authorized to order the cessation of violations of the provisions of law relating to
appropriation and distribution of water, hereby enter into this Agreement and Consent Order with
Chad Neibaur, acting on his own behalf and for Gem Valley Farms, Inc. (herein collectively
termed "Gem Valley").

NOW, THEREFORE, following a compliance conference and before the taking of any
testimony herein, and without hearing or contested administrative adjudication of any issue of fact
or law, and upon the consent of the parties, it is HEREBY STIPULATED AS FOLLOWS:

FINDINGS

1. That on June 28, 1996, the department issued a Notice of Violation and Cease and
Desist Order, pursuant to the provisions of Section 42-351, Idaho Code, ordering Gem Valley
immediately to cease diverting water and applying it to lands not in accordance with the water
rights for those lands.

2. That the findings of fact and conclusions of law contained in the Notice of
Violation and Cease and Desist Order are incorporated herein by reference.

3. That a compliance conference, pursuant to Section 42-351, Idaho Code, was held
on June 10, 1996, at Grace, Idaho. Gem Valley provided information demonstrating that ground
water is being used for the 1996 irrigation season at lower diversion rates and on fewer acres than
authorized under the applicable water rights. However, some ground water has been applied to
lands from wells other than those authorized under the water rights.

AGREEMENT AND CONSENT ORDER, page 1



4. That Gem Valley desires to remedy the violations of Idaho water law alleged in the
Notice of Violation through compliance with the terms and conditions of this Agreement and
Consent Order which is entered into in accordance with the provisions of Section 42-351, Idaho
Code.

AGREEMENT AND ORDER

Based upon the foregoing findings and pursuant to agreement of the parties, the
department orders as follows:

1. That Gem Valley will endeavor to divert and use water in compliance with the
water rights as recorded.

2. That Gem Valley will pay a civil penalty of $100 per diversion for each day or part
thereof that water is used in violation of the terms and conditions of the applicable water rights-
after service of the Notice of Violation and Cease and Desist Order. Civil penalties will be paid
within 30 days of notice given by the department.

3. That Gem Valley will immediately install and maintain measuring devices
acceptable to the department on each diversion facility authorized under water rights Nos. 13-
02259, 13-07165, 13-07261, and 13-07198 and on the system that carries canal water to

commingle with ground water for the "south system" as described in Transfer Nos. 4703, 4704,
and 4705.

4, That Gem Valley will not operate pivot systems located in the NW quarter of
Section 29 and the SW quarter of Section 20, Township 95, Range 40E, B.M., at any time canal
water is not being supplied at a rate adequate to supply these pivot systems.

5. The department will suspend imposition of the $1000.00 civil penalty due under
provision No. 2. of the Notice of Violation pending compliance with this Agreement and Consent
Order. The department will require payment of the $1000.00 civil penalty if Gem Valley fails to
fully comply with the terms of this Agreement and Consent Order.

6. This Agreement and Consent Order shall be effective immediately for the 1996
irrigation season only upon signing by both parties. Compliance with the Agreement and Consent
Order by Gem Valley shall preclude any civil enforcement action by the department for the
violations alleged in the Notice of Violation.

7. By signing this Agreement and Consent Order, Gem Valley hereby waives any
right that it otherwise has to contest the provisions of the Agreement and Consent Order.

8. If Gem Valley does not comply with the terms of this Agreement and Consent

Order, the department may seek and obtain in an appropriate district court specific performance
of the Agreement and Consent Order and such other relief as authorized by law.

AGREEMENT AND CONSENT ORDER, page 2 MICROF A,



9. Upon a determination by the director of the department that unauthorized use of
ground water by Gem Valley is injuring the use of another water right, the department may take
action in accordance with applicable law to prevent continued unauthorized use.

10.  This Agreement and Consent Order shall be executed by the parties in duplicate.

LD
SIGNED this 22 day of July, 1996.

KARL J. DREHER
Director

/ﬂfv\(/qx»?

Norman C. Young
Water Management Division

CONSENT

Gem Valley hereby acknowledges and agrees to the terms and conditions of this
Agreement and Consent Order and consents to its issuance.

SIGNED this day of July, 1996.

CHAD NEIBAUR
Gem Valley Farms

15 ps fz
z -{"? z 4’6\0
AGREEMENT AND CONSENT ORDER, page 3 ) 9
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT

TRANSFER NO. 4703, 4704 & 4705
WATER RIGHT NO. 13-02259/13-07198C/13-07165
13-07261/13-07198B & 13-07198A

This is to certify that: GEM VALLEY FARMS
C/0 CHAD NEIBAUR
1550 CENTRAL RD
BANCROFT ID 83217

has requested a change to the above captioned water right(s). This change in water
right(s) is authorized pursuant to the provisions of Section 42-222, Idaho Code,
provided the conditions listed below are met.

RIGHT NO. 13=02259
Priority: 08/05/1963

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/1% 2.10 CFS
LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 20, Township 09S, Range 40E
CARIBOU County
PLACE OF USE: IRRIGATICON
TWN _RGE SEC ACRES ACRES ACRES TOTAL
09s 40E 20 SWNE 7 SENE 8 NENW 29
NWNW 29 SWNW 30 SENW 37
NESW 7 NWSE 7 154
Total number of acres irrigated: 154
RIGHT NO. 13-07198C
Priority: 06/20/1977
DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 1.66 CFS
LOCATION OF POINT(S)}) OF DIVERSION: NENW , Sec. 20, Township 098, Range 40E
CARIBOU County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
095 40E 20 NENE 29 NWNE 30 SWNE 30
SENE 21 110
Total number of acres irrigated: 110

MICROFILMED
NOV 0 1 1996
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TRANSFER NO. 4703, 4704 & 4705
WATER RIGHT NO. 13-02259/13-07198C/13-07165
13-07261/13~07198B & 13-07198A

PAGE 2

RIGHT NO. 13-07165
Priority: 04/06/1977

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 3.12 CFs
LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 095, Range 40E
CARIBOU County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
09s 40E 19 NESE 29 NWSE 29 SWSE 15 73
20 NESW 30 NWSW 29 SWSW 30
SESW 29 NESE 29 NWSE 30
SWSE 30 SESE 29 236
Total number of acres irrigated: 309
RIGHT NO. 13-07261
Priority: 09/10/1979
DIVERSION
B FICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 1G/15 2.00 CFs
LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 09S, Range 40E
CARIBOU County
PLACE OF USE: IRRIGATION
TWN RGE SEC ACRES ACRES ACRES TOTAL
09s 40E 19 NESE 29 NWSE 29 SWSE 15 73
20 NESW 30 NWSW 29 SWsW 30
SESW 29 NESE 29 NWSE 30
SWSE 30 SESE 29 236
Total number of acres irrigated: ) 0%
RIGHT NO. 13-07198B
Priority: 06/20/1977
DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/1S 0.64 CFS
LOCATION OF POINT(S) OF DIVERSION: SWSW , Sec. 20, Township 098, Range 40E'
CARIBOU County
PLA USE: IRRIGATION .
TWN RGE SEC ACRES ACRES ACRES TOTAL
09s 40E 19 iﬂﬁg 15 SESE 27 42
,FﬂjFﬁLndEﬂjTotal number of acres irrigated: 42

eV 0 1 190,




TRANSFER NO. 4703, 4704 & 4705
WATER RIGHT NO. 13-02259/13-07198C/13-07165
13-07261/13~-07198B & 13-07198A

PAGE 3

RIGHT NO. 13-07198A
Priority: 06/20/1977

DIVERSION
BENEFICIAL USE PERIOD OF USE RATE
IRRIGATION 04/15 to 10/15 2.93 CFS
LOCATION OF POINT(S) OF DIVERSION: SENW , Sec. 29, Township 09S, Range 40E
. CARIBOU County
PLACE OF USE: IRRIGATION
IWN RGE SEC ACRES ACRES ACRES~ TOTAL
098 4CE 29 NENE 29 NWNE 30 SWNE 37
SENE 29 SENW 7 NESW 31
NWSE 30 193
: Total number of acres irrigated: 193
SOURCE
GROUNDWATER

CONDITIONS OF APPROVAL AND REMARKS

Right Wos. 13-0225%, 13-07165, 13-07261 and 13-07198 Parts A-C are subject
to the conditions of the Final Order in the matter of Application for
Transfer Nos. 4703, 4704 and 4705.

Dated this g?ao_a_dday of QLM\-Q_, , 1976 .
4
ﬂ&249’b*’\‘~——\ (::

Actmgfor Chief, Water. Alloc. Burea /-

MICROFILMED
NOV 0 11995




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR )
TRANSFER NO. 4705 (WATER RIGHT NO. ) -
13-07198); NO. 4703 (WATER RIGHT NO. ) FINAL ORDER
13-02259); AND NO. 4704 (WATER RIGHT )
NOS. 13-07165 & 13-07261) IN THE NAME )

)

)

OF GEM VALLEY FARMS

On March 7, 1996, the Department of Water Resources (Department) conducted a
hearing regarding protests filed against an application filed by Gem Valley Farms (Gem Valley),
numbered in the Department files as application for transfer nos. 4705 (water right no. 13-07198),
application for transfer no. 4703 (water right no. 13-02259), and application for transfer no. 4704
(water right no. 13-07165 & 13-07261). The application for transfer was protested by Lloyd
Farms, Phit Yost and Warren & Jennie Lloyd.

The applications for transfer are related because some of the water rights do not describe
sufficient acreage for an entire proposed system of circular pivots, and the remaining portion of
the place of use had to be described by another water right. Each application for transfer
describes how an individual water right (or two water rights) will be allocated to parts of three
different systems, rather than each application for transfer describing an independent system.

A recommended order was issued on April 26, 1996. The parties did not request
reconsideration, and they did not file exceptions.

The Director issues the following findings of fact, conclusions of law and order as a final
order.

FINAL ORDER - Page 1 " e
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FINDINGS OF FACT

1. Gem Valley filed application for transfer nos. 4703, 4704, and 4705 for the
purpose of rearranging its irrigation from a combined system of circular pivots, wheel lines and
hand lines, some of which irrigated the comners on the borders of the circular pivots, to systems
which operate only as circular systems. If approved, the applications for transfer would remove
water traditionally applied to corners bordering the circular pivots and place the water on
additional circular pivot systems. The total number of acres irrigated pursuant to the water right
would not change.

2. Applicant’s exhibit no. 4 depicts the place of use of the water right sought to be
transferred as described by the Bancroft-Lund Adjudication. The water rights sought to be
transferred are described as follows:

WATER RIGHT NO. 13-02259
POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T9S, R40, Section 20,
2.10 cfs Groundwater 8/5/1963 NENW!
PLACE OF USE DESCRIPTION ACRES

T9S, R40E, Section 20 NENW 33
T9S, R40E, Section 20 NWNW 37
T9S, R40E, Section 20 SWNW 39
T9S, RAQE, Section 20 SENW 40

TOTAL 154

WATER RIGHT NO. 1307165
POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T98, R40E, Section 20,
3.12cfs : Groundwater 4/6/1977 Swsw
PLACE OF USE DESCRIPTION ACRES

T9S5, R40E, Section 20 NESW 40
T9S, R40E, Section 20 NwWsSwW 39
T9S, R40E, Section 20 SWSW 38
T9S, R40E, Section 20 SESW 39

TOTAL 156

Mfc

'Public land survey descriptions of 40 acre parcels in decxsgﬁ t a fraction following the quadrant
description assume a fractional component of * 1/4“ stated as q t’?

! tq.,
FINAL ORDER - Page 2 %



2 Same well as the point of diversion descnbed"‘g? \Ea@r qlglibg% 13-07165.

FINAL ORDER - Page 3

WATER RIGHT NO. 13-67261
POINT OF DIVERSION?
FLOW RATE SOURCE PRIORITY T9S, R40E, Section 20,
200 cis Groundwater 9/10/1979 Swsw
FLACE OF USE DESCRIPTION ACRES

T98, R40E, Section 19 NESE 37
T9S, R40E, Section 19 NWSE 38
T98, RAOE, Section 19 SWSE 39
T9S, R40E, Section 19 SESE 39
-TOTAL 153

WATER RIGHT NO. 13-07198

POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T98S, R40E, Section 29,
523cfs Groundwater 6/20/1977 SENW
PLACE OF USE DESCRIPTION ACRES
T98, R40E, Section 29 NENE 32
T9S, R40E, Scction 29 NWNE 32
T9S, R40E, Section 29 SWNE 32
T9S, R40E, Section 29 SENE 32
T9S, R40E, Section 29 NENW 32
T98, R40E, Section 29 NWNW 32
T9S, R40E, Section 29 SWNW 32
T98, R40E, Section 29 SENW 32
T9S, R40E, Section 29 NESW 39
T9S, RA0E, Section 29 SESW 3
T9S, R40E, Section 29 NWSE 40
T9S, R40E, Section 29 SWSE 7
TOTAL 345
Mi
“ROFILMg,




3. Applicant’s exhibit no. 5 illustrates the places of use and location of wells
proposed by the applications for transfer. Application for transfer nos. 4703, 4704, and 4705
propose the following descriptions of the water rights by system:

NORTH SYSTEM
(two large pivots, one small pivot)
Point of Diversion: T9S, R40E, Section 20, NENW

Water Right Nos, Flﬁ(wfR)ate

cfs

13-02259 2.10

13-07198C 1.66

TOTAL 3.76

Place of Use Description Acres Water Right.
T9S, R40E, Section 20 NENE 29 13-07198C
T9S, R40E, Section 20 NWNE 30 13-07198C
T9S, R40E, Secction 20 SWNE 30 13-07198C
T98S, R40E, Section 20 SWNE 7 13-02259
T9S, R4QE, Section 20 SENE 21 13-07198C
T9S, R40E, Section 20 SENE 8 13-02259
T9S, R40E, Section 20 NENW 29 13-02259
T9S, R40E, Section 20 NWNW 29 13-0225%
T9S, R40E, Section 20 SWNW 30 13-0225%
T9S, R40E, Section 20 SENW 37 13-02259
T98, R40E, Section 20 NESW 7 13-02259
T98, R40E, Scction 20 NWSE 7 1302259
TOTAL 264
VO

' 01 1995
FINAL ORDER - Page 4



CENTER SYSTEM
(three large pivots)
Point of Diversion: T9S, R40E, Section 20, SWSW
Water Right Flow Rate
(cfs)
1307165 312
13-07261 2.00
13-07198B 0.64
TOTAL 5.76
Place of Use Description Acres Water Right
T9S, R40E, Section 19 NESE 29 13-07165 & l3-072§l
T9§, R40E, Section 19 ) NWSE ) 29 1307165 & 13-07261
T9S, R40E, Section 19 SWSE 15 13-07165 & 1307261
T9S, R4A0E, Section 19 SWSE 15 13-07198B
T9S, R40E, Section 19 SESE 27 13-07198B
T98, R40E, Section 20 NESW 30 13-07165 & 1307261
T9S, R40E, Section 20 NWSW 2% 1307165 & 1307261
T98, R40E, Section 20 SWSW 30 13-07165 & 1307261
TS, R40E, Section 20 SESW 29 13-07165 & 13-07261
T9S, RA0E, Section 20 NESE 29 1307165 & 1307261
T9S, R40E, Section 20 NWSE 30 13-07165 & 13-07261
T9S, R40E, Section 20 SWSE 30 13-07165 & 13-07261
T9S, R4OE, Section 20 SESE 29 13-07165 & 13-07261
TOTAL 351
Mic
| ROF M‘MED
ko ) o
§
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SOUTH SYSTEM
{one large pivot, one medium pivot)
Point of Diversion: T9S, R40E, Section 29, SENW

Water Right Flow Rate
(cis)
13-07198A 2.93
Place of Use Description Acres Water Right
T9S, R40E, Section 29 NENE 29 13-07198A
T9S, R40E, Section 29 NWNE 30 13-07198A
T9S, R40E, Section 29 SWNE 37 13-07198A
T9S, R40E, Section 29 SENE 29 13-07198A
T9S, R40E; Section 29 SENW ? 13-07198A
T9S, R40E, Section 29 NESW 31 13-07198A
T9S, R40E, Section 29 NWSE 30 13-07198A
TOTAL 193
4, Gem Valley does not propose to cumulatively irrigate any more acres than are

described by the water rights as approved by the Bancroft-Lund Adjudication.

5. The protestants expressed primary concern regarding the use of a well located in
the SWSW Section 20, T9S, R40E, B.M. This well was referred to in the hearing as well no. 9,
and was labeled as well no. 9 on applicant’s exhibit no. 5 and on protestants’ exhibit no. 1. The
applications for transfer propose diversion from well no. 9 (hereafter referred to as the center
well) for irrigation of lands by the center system.

6. Paul Christensen (Christensen), who owned a farm and several wells surrounding
the center well site, was at the drilling site almost every day when the center well was drilled.
Christensen testified that the well driller, after having drilled the well to approximately 130 feet,
drilled into a layer of blue clay. Christensen testified the well driller ceased drilling and tested the
well for productivity. He stated the well did not produce a significant flow of water and sand was
pumped from the well.

7. A well log for the initial drilling was filed with the Department naming Leo
Christensen as the owner. According to the well log, construction started in May of 1977 and
concluded in July of 1977. The lithologic log describes "gray lava" beginning at a depth of ten
feet and extending down to a depth of 175 feet. Water was encountered below a depth of 142
feet. The driller described a "sand & clay brown” strata between a depth of 175 feet and 200 feet.
Between depths of 200 feet and 235 feet, the driller described black or gray lava. Finally,
between a depth of 233 feet and the bottom of the well at 235 feet, the driller described "brown
sand & lava." The driller wrote 2 conﬂﬂtpﬁa&oss the lithologic log that the "hole [was] never
{
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pumped. There is another rig on [the] hole now.” The driller recorded a static water level of 143
feet.

8. According to Christensen, the owner of the well determined that he would drill
deeper. Christensen testified the well driller cased the well to the upper boundary of the blue clay
and drilled the well to a depth of approximately 500 feet, where he encountered a water bearing
layer of gravel. Christensen testified that the water level in the well rose to a depth of between
130 and 200 feet below land surface.

9. Another well log in the Department files describes the deepening of the center
well, completed in July, 1978. The well log describes a 16 inch diameter casing installed to a
depth of 235 feet, the bottom of the first well hole. It also describes perforations in the casing
between depths of 140 and 150 feet. The well log describes intermittent dry and water bearing
zones to a depth of 5235 feet deep, with a 25 foot water bearing strata at the bottom of the well
from 500-325 feet. The well log also states that the static water level stood at 140 feet.

10. The well driller did not complete any of the pump testing portions of the well log.
Warren Lloyd testified that when the well was test-pumped, it produced about " fourteen feet"
(cfs) of water. A flow of fourteen cfs from the well described by the well logs is probably
unrealistic. A Department examiner measured a flow of 5.24 cfs from the well in 1980 while
examining the well for beneficial use. A flow of 5.24 cfs exceeds the combined authorized flow
rate of 5.12 cfs authorized by water right nos. 13-07165 and 13-07261.

11.  Warren Lloyd established that when the center well was tested for productivity, his
well, located approximately three miles away in the NESE, Section 23, T9S, R39E, B M., was
affected within seven to eight hours of the productivity test. His well had never pumped sand
prior to the productivity test for the center well. After the center well was test pumped, Warren
Lloyd testified his wheel lines and hand lines partially filled with sand. He testified that when the
center well productivity test was complete, the water in his well cleared up, but as soon as the
water was pumped from the center well again for irrigation, his pump again began pumping sand.
He testified that the water levels in his well have declined since the completion of and pumping
from the center well. Because of the declines, Warren Lloyd had to drill a new well.

i2.  Protestants established that there is a direct relationship between water levels in
their wells and water pumped from the center well. Phil Yost testified his wells begin to "suck
air" two to three days after the center well begins pumping. Paul Christensen testified that he
believes the center well affects a domestic well he owns (labeled as well no. 2 on protestant's
exhibit no. 1) more than other wells, and that all the wells had plenty of water before the center
well was drilled and began pumping,

13.  George Kimball owns a fish propagation facility in Black Canyon, approximately
five miles south of the center well. He owns water rights which authorize diversion of water from
springs that emit from the north and west canyon wall of Black Canyon. George Kimball testified
that on October 16, 1992, he lost 2,000 three-quarter pound fish because of a two cfs reduction in
flow to his raceways. He suweﬁd the nearby wells and found that the center well was pumping.
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The only other well pumping in the area was a well owned by Don Rigby, located approximately
ten miles north of the center well.

14.  There is a general hydrologic relationship between ground water in that portion of
basin 13 located within the Bancroft-Lund Ground Water Management Area and spring flows that
discharge from Black Canyon into the Bear River.

15, There is a general hydrologic relationship between all of the wells in basin 13 that
are located within the Bancroft-Lund Ground Water Management Area.

16.  Approval of these applications for transfer will result in the irrigation of 42 more
acres by the center well than was authorized by water right nos. 13-07165 and 13-07261.
Approximately one-third (42 acres) of the circular pivot located in the SE1/4 of Section 19, T9S,
R40E, B.M. is proposed as a place of use for water right no. 13-07198, which currently only
authorizes diversion of water from the well located in the SENW, Section 29, T9S, R40E, B M.

17.  The center well is the most productive well of the wells owned by Gem Valley.
The center well will continue to produce water when the wells located in the NENW, Section 20,
(north well) and the SENW, Section 29 (south well), T9S, R40E, B.M. cannot produce the flow
rates authorized by the water rights. Chad Neibaur testified that water from the center well was
pumped to irrigate lands that should be irrigated by the north well (identified as well no. 4 on the
exhibits) since 1993 because of sand in the north well and because he finally couldn't pump water
out of the north well.

18.  Warren Lloyd testified that he noticed greater declines in the water levels in his
well after Gem Valley started delivering water from the center well to lands that should have been
irrigated by the north well.

19.  Chad Neibaur testified that because of the installation of pivots and better
application efficiency, the flow rate from the center well will be 1600 gallons per minute (3.57 cfs)
instead of 2300 gallons per minute (5.12 cfs). A greater annual volume of water could be pumped
from the center well, however, and more water will be consumed from the center well as a result
of the application of water from the well to 42 additional acres.

20.  The protestants argued that some of the corners alleged to be irrigated by Gem
Valley and from which water is sought to be transferred have not been irrigated for more than five
years. No significant proof was offered to support the allegations.

CONCLUSIONS OF LAW
1. Idaho Code § 42-222 provides in pertinent part as follows:
The Director of the Department of Water Resources shall examine all the
evidence and available information and shall approve the change in whole, or in

part, or upon conditions, provided no other water rights are injured thereby, the
change does not consﬁf% énlargement in use of the original right, and the
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change is consistent with the conservation of water resources within the state of
Idaho and is in the local public interest as defined in section 42-203A(5), Idaho
Code;

2. In determining the issue of enlargement, the Department reviews whether there
will be an increase in three components of the water right: the instantaneous flow rate, the annual
volume of water diverted and the annual consumptive use of water. In determining whether there
will be an increase in consumptive use or annual volume, the number of acres described as a place
of use by the water right, and on which the water is beneficially used, is compared to the number
of acres proposed as a place of use. These criteria are generally, but not necessarily in total,
satisfied by Gem Valley’s applications.

3. The difficult lega! question is whether, after the protestants have established that
the center well directly affects their ability to divert water, the Department should microscopically
refuse to allow more diversion of water from the center weil and deny or limit the applications for
transfer.

4, The protestants established through testimony that pumping from the center well
reduces the quantity of water available in other nearby wells, particularly the well owned by
Warren Lloyd.

5. Protestants established that pumping from the center well reduces the spring flows
in Black Canyon diverted by George Kimball for fish propagation use.

6. The irrigation of 42 additional acres from the center well will result in greater
consumptive use of water, and although the flow rate diverted will not increase, the total volume
of water diverted will probably increase.

7. Irrigation from the center well must be limited to 309 acres. The place of use for
the center system must be reduced by 42 acres.

8. As an alternative, if Gem Valley can prove, through well interference testing, that
diversion from the center well has no more effect on nearby wells than pumping from the south
well, the applications for transfer can be fully approved.

9, If Gem Valley can show no difference in the effect on other wells when pumping
from the center well or the south well, Gem Valley may irrigate 351 acres from the center well.
The place of use irrigated by the center well must be limited to circular pivots located in the S 2
of Section 20 and a circular pivot located in the SE 1/4 of Section 19.

10.  An application for transfer is not approved until the final order is issued. This final
order is being issued midway through the irrigation season. Prior to this decision, Gem Valley
was only authorized to divert and apply water as described by the water rights prior to the filing
of the applications for transfer or issuance of the recommended order.
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11.  Without proper safeguards, final approval of an application for transfer midway
through the irrigation season could result in application of water to both the old place of use and
the new place of use authorized by the final order.

12.  Gem Valley may only irrigate lands described by water right nos. 13-07168, 13-
02259, 13-07165 and 13-07261 prior to this final order from ground water unless and until Gem
Valley submits a plan of implementation for the transfers and the plan is approved by the
department. The plan of implementation must insure that:

(a)  The total number of acres irrigated in 1996, derived by summing all of the
acres irrigated by ground water at any time during 1996, is limited to 808 acres; and

(b)  The total number of acres irrigated in 1996 from the center well, located in
the SWSW Section 20, T9S, R40E, B.M., derived by summing all of the acres irrigated
from the center well at any time during 1996, is limited to 309 acres, or 352 acres if
conditions 14 through 18 are fully satisfied.

13. A water right is forfeited if water is not beneficially used pursuant to the right for a
period of five consecutive years. Forfeiture must be established by clear and convincing evidence.
The party alleging forfeiture bears the burden of proof to establish forfeiture. The protestants did
not present clear and convincing evidence that any of the rights sought to be transferred were
forfeited.

ORDER

IT IS HEREBY ORDERED that application for transfer no. 4703, 4704, and 4705 are
APPROVED subject to the following conditions:

1. Irrigation from the well located in the SWSW, Section 20, TSS, R40E, BM.
(center well) is limited to 309 acres located within two circular pivots in the § ¥ of Section 20,
T9S, R40E, B.M. and one circular pivot located in the SE1/4 of Section 19, T9S, R40E, B.M.
The acreage proposed for irrigation in the SE1/4 of Section 19, T9S, R40E, B.M. must be
reduced by 42 acres. Irrigation from the center well of land located in the SWSE, Section 19,
T9S, R40E, B M. is limited to 15 acres. No land in the SESE, Section 19, T9S, R40E, B.M. may
be irrigated with ground water or with surface water unless authorized pursuant to a valid water
right. This condition will no longer be effective, however, if conditions 14 through 18 are fully
satisfied.

2. Combined right nos. 13-02259 and 13-07198C shall not exceed a total combined
rate of diversion of 3.76 cfs, a total combined annual diversion volume of 792 acre feet, nor the
total combined annual irrigation of 264 acres.

3. Combined right nos. 13-07165, 13-07261 and 13-07198B shall not exceed a total
combined rate of diversion of 5.12 cfs, a total combined annual diversion volume of 927 acre feet,

nor the total combinedﬁg@%p-lgation of 309 acres.

e
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4, This approval does not authorize the construction of any new well or the
deepening or enlargement of any existing well.

5. Use of water under this water right will be regulated by the watermaster of State
Water District No. 13T.

6. Prior to diverting water under these transferred water rights, totalizing measuring
device and lockable controlling works of a type approved by this Department shall be maintained
on each of the diverting works in a manner that will provide the watermaster suitable control of
the diversion.

7. Surface water shall not be commingled with ground water unless the ground water
and surface water diversions are measured separately as approved by the Department.

8. Thesé rights when combined with all other rights shall provide no more than 0.02
cfs per acre and not more than 3.0 af per acre for the lands above.

9. The change authorized by this transfer shall be accomplished within one (1) year of
the date of this approval.

10.  Failure to comply with the conditions of this transfer is cause for the director to
issue an order to show cause why the approval of the transfer should not be rescinded.

11.  Approval of this transfer does not authorize use of canal water on the circular
system located in the NW1/4 of Section 29, T9S, R40E, B.M. or on any other lands that are the
subject of these transfers.

12, The rate of flow diverted from the well located in the SWSW, Section 20, T9S,
R40E, B.M. shall not exceed 5.12 cfs.

13.  None of these transfers shall be implemented midway through an irrigation season
if implementation results in the irrigation of a combined total acreage during the irrigation season
in excess of the irrigated acreage authorized pursuant to the transferred water rights.

IT IS FURTHER ORDERED that, as an alternative, 351 acres described by the
applications for transfer in the $1/2 of Section 20 and the SE1/4 of Section 19, T9S, R40E, B.M.
may be irrigated by the well located in the SWSW, Section 20, T9S, R40E, B.M,, only after
satisfaction of the following conditions within one year of final approval of these transfers:

14. A well interference test is conducted for the well located in the SWSW, Section
20, T9S, R40E, B.M., and for the well located in the SENW, Section 29, T9S, R40E, BM. The
effect on wells owned by Warren Lloyd, Keith Lloyd and Phil Yost must be determined for each
well test. The effect caused by pumping from the well located in the SWSW, Section 20, T9S,
R40E, B.M. cannot have a greater effect on the protestants’ wells than pumping from the well
located in the SENW, Section 29, T9S, R40E, B.M.

N
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15. A plan for the well test must be submitted to the Department and approved prior
to the tests being conducted.

16.  The well test must be conducted by a professional engineer, professional geologist
or by a person who can demonstrate sufficient qualifications to conduct the test.

17.  Wnitten results of the well test must be distributed to the Department and to the
protestants for review.,

18.  The Department will issue another decision following submittal of the written
report documenting the well test. The parties may request a hearing as provided by Idaho Code
§ 42-1701A.

19.  If conditions 14-18 are satisfied, condition no. 3 will no longer be effective, and
combined right nos. 13-07165, 13-07261 and 13-07198B shall not exceed a total combined rate
of diversion of 5.12 cfs, a total combined annual diversion volume of 1056 acre feet, nor the total
contbined annual irrigation of 352 acres.

IT IS FURTHER ORDERED that Gem Valley may only irrigate lands authorized for
irrigation by water right nos. 13-07198, 13-02259, 13-07165 and 13-07261 from ground water as
described by the water rights prior to filing of the applications for transfer, unless and until Gem
Valley submits a plan of implementation for the transfers and the plan is approved by the
department. The plan of implementation must insure that:

(a)  The total number of acres irrigated in 1996, derived by summing all of the
acres irrigated from ground water at any time during 1996, is limited to 808 acres; and

(b)  The total number of acres irrigated in 1996 from the center well located in
the SWSW, Section 20, TSS, R40E, B.M,, derived by summing all of the acres irrigated
from the center well at any time during 1996, is limited to 309 acres, or 352 acres if
conditions 14 through 18 are fully satisfied.

77
Signed this_2 @ ~ day of June, 1996.

KARL J. DREHER ﬁ /
Director
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CERTIFICATE OF MAILING

I do hereby certify that on this a?f’f%ay of June, 1996, I mailed a true and correct copy,
postage prepaid, of the foregoing FINAL ORDER to the following:

Chad Neibaur David Lloyd

Gem Valley Farms 1917 Lund Rd.

1550 Central Rd. Bancroft, ID 83217
Bancroft, ID 83217

Phil Yost Warren & Jennie Lloyd
1760 Rich Rd. 1475 Mountain Rd.
Grace, ID 83241 Bancroft, ID 83217
William R. Forsberg

Attorney at Law

40 West Main

St. Anthony, ID 83445

\ o
Delotat g b,
DEBORAH DREW-ELLIS
Legal Secretary
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF DIVERSION OF

WATER BY GEM VALLEY FARMS NOTICE OF VIOLATION
AND/OR CHAD NEIBAUR WITHOUT AND CEASE AND DESIST
A VALID WATER RIGHT OR NOT IN ORDER

CONFORMANCE WITH A VALID
WATER RIGHT

L S . T

The Director of the Department of Water Resources (Department), being charged with the -
duties of protecting vested water rights, enforcing specific statutes of the state of Idaho and the
rules promulgated by the Department, and being authorized to order the cessation of violations or
attempted violations of the provisions of the law relating to all aspects of the appropriation and
distribution of water, has investigated the use of water by Gem Valley Farms (Gem Valley) and/or
Chad Neibaur (Neibaur).

Based upon the Department's investigation and understanding of the law, the Director
finds, concludes and orders as follows:

FINDINGS OF FACT
1. Gem Valley owns or has control of water rights decreed as follows in the

Bancroft-Lund adjudication.
WATER RIGHT NO. 13-02259

POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T95, R40, Section 20,
2.10cfs Groundwater 8/5/1963 NENW!
PLACE OF USE DESCRIPTION ACRES
T98, R40E, Section 20 NENW 38
T9S, R40E, Section 20 NWNW 37
T98, R40E, Section 20 SWNW 39
T98, R40E, Section 20 SENW 40
TOTAL 154
- . o _ Mie
Public land survey descriptions of 40 acre parcels in this decision without a fraction follmiﬂ@ﬁ';{ t
description assume a fractional component of “1/4” stated as “quarter.” A O - D
d)

H
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WATER RIGHT NO. 1307165

POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T98, R40E, Section 20,
3.12¢fs Groundwater 4/61977 SWSW
PLACE OF USE DESCRIPTION ACRES
T9S, R40E, Section 20 NESW 40
T93, R40E, Section 20 NWSW 39
T9S, R40E, Section 20 SWSW 38
T9S, R40E, Section 20 SESW 39
TOTAL 156
WATER RIGHT NO. 13-07261
POINT OF DIVERSION?
FLOW RATE SOURCE PRIORITY T93, R40E, Section 20,
200 cfs Groundwater 9/10/1979 SWsSw
PLACE OF USE DESCRIPTION ACRES
T98, R40E, Section 19 NESE 37
T9S, R40E, Section 19 NWSE 38
T9S, R40E, Section 19 SWSE 39
T9S, R40E, Section 19 SESE 39
TOTAL 153

2 Same well as the point of diversion described by water right no. 13-07 lﬁéﬂca OF; L MED
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WATER RIGHT NO. 1307198

POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T95, R40QE, Section 29,
523 efs Groundwater 6/20/1977 SENW
PLACE OF USE DESCRIPTION ACRES

T9S, R40E, Section 29 NENE 32
T9S, R40OE, Section 29 NWNE 32
T9S, R40E, Section 29 SWNE 32
T9S, R40E, Section 29 SENE 32
T9S, R40E, Section 29 NENW 32
T9S, R40E, Section 29 NWNW 32
T9S, R40E, Section 29 SWNW 32
T9S, RAOE, Section 29 SENW 32
T9S, R40E, Section 29 NESW 39
T9S, R40E, Section 29 SESW 3
T9S, R40E, Section 29 NWSE 40
T98, R40E, Section 29 SWSE 7

TOTAL 345

2. Gem Valley filed application for transfer nos. 4703, 4704 and 4705 proposing to
change the place of use and point of diversion as follows:

M'C”*QF!LMED
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NORTH SYSTEM

(two large pivots, one small pivot)

Point of Diversion: T9S, R40E, Section 20, NENW

Water Right Nos, Flow Rate

(cfs)

13-02259 2.10

13-07198C 1.66

TOTAL 37

Place of Use Description Acres ‘Water Right
T98, R40E, Section 20 NENE 29 13-07198C
T9S, R4CE, Section 20 NWNE 30 13-07198C
' T9S, R40E, Section 20 SWNE 30 13-07198C
T9S, R40E, Section 20 SWNE 7 13-02259
T9S, R40E, Section 20 SENE 21 13-07198C
T9S, R40E, Section 20 SENE 3 13-02259
T98, R40E, Section 20 NENW 29 13-02259
T9S, R40E, Section 20 NWNW 29 13-02259
T98, R40E, Section 20 SWNW 30 13-02259
T98, R40E, Section 20 SENW 37 13-02259
T98, R40E, Section 20 NESW 7 1302259
T9S, R4CE, Section 20 NWSE 7 1302259
TOTAL 264
M]CROF! tay
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Point of Diversion: T9S, R4OE, Section 20, SWSW

CENTER SYSTEM
(three large pivots)

NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, Page 5 -.

Water Right Flow H‘).ate
(cfs
13-07165 3.12
1307261 2.00
13071988 0.64
TOTAL 5.76
Place of Use Description Acres Water Right
T98, RA0E, Section 19 NESE 29 1307165 & 13-07261
T9S, R40E, Section 19 NWSE 29 13-07165 & 1307261
T9S, R40E, Section 19 SWSE 15 13-07165 & 13-07261
T9S, R4OE, Section 19 SWSE 15 13-07198B
T9S, R40QE, Section 19 SESE 27 13-07198B
T9S, R40E, Section 20 NESW 30 13-07165 & 1307261
T98, R4CE, Section 20 NWsSW 29 13-07165 & 13-07261
TS, R40E, Section 20 SWSW 30 13-07165 & 13-07261
'T98, R40E, Section 20 SESW 29 13-07165 & 1307261
T9S, R40E, Section 20 NESE 29 13-07165 & 13-07261
T9S, R40E, Section 20 NWSE 30 1307165 & 13-07261
T9S, R40E, Section 20 SWSE 30 1307165 & 13-07261
T9S, R40E, Section 20 SESE 29 13-07165 & 13-07261
TOTAL 351
M
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SOUTH SYSTEM
(one large pivot, one medium pivot)
Point of Diversion: T9S, R40OE, Section 29, SENW

Water Right Flow Rate
(cfs)
13-07198A 293
Place of Use Description Acres Water Right
T9S, R40E, Section 29 NENE 29 13-07198A
T9S, R40E, Section 29 NWNE 30 13-07198A
T98, R40E, Section 29 SWNE 37 13-07198A
T98, R40E, Section 29 SENE 29 13-07198A
T9S, R40E, Section 29 SENW 7 13-07198A
T98S, R40E, Section 29 NESW 31 13-07198A
T9S, R40E, Section 29 NWSE 30 13-07198A
TOTAL 193
3. On April 26, 1996, a recommended order was issued which recommended

approval of the application for transfer with conditions. A final decision was issued on June 27,
1996, which approved the applications for transfer. The following conditions have particular
relevance to this order:

Irrigation from the well located in the SWSW, Section 20, T9S, R40E,
B.M. (center well) is limited to 309 acres located within two circular pivots in the
S % of Section 20, T9S, R40E, B M. and one circular pivot located in the SE1/4
of Section 19, T9S, R40E, B M. The acreage proposed for irrigation in the SE1/4
of Section 19, T9S, R40E, B.M. must be reduced by 42 acres. Irrigation from the
center well of land located in the SWSE, Section 19, T9S, R40E, B.M. is limited
to 15 acres. No land in the SESE, Section 19, T9S, R40E, B.M. may be irrigated
with ground water or with surface water unless authorized pursuant to a valid
water right. This condition will no longer be effective, however, if conditions 14
through 18 are fully satisfied.

.. .Gem Valley may only irrigate lands authorized for irrigation by water right nos.
13-07198, 13-02259, 13-07165 and 13-07261 from ground water as described by
the water rights prior to filing of the applications for transfer, unless and until Gem
Valley submits a plan of implementation for the transfers and the plan is approved
by the department. The plan of implementation must insure that:

(a)  The total number of acres irrigated in 1996, derived by

summing all of the acres irrigated und water at any time during
1996, is limited to 808 acres,and " Mg,
"’-';’C;‘ ’Er’r !_3 . .
180

NOTICE OF VIOLATION AND CEASE AND DESIST ORDER, Page 6



(b)  The total number of acres irrigated in 1996 from the center
well located in the SWSW, Section 20, T9S, R40E, B.M., derived by
summing all of the acres irrigated from the center well at any time during
1996, is limited to 309 acres, or 352 acres if conditions 14 through 18 are
fully satisfied.

4. On June 20, 1996, an employee of the Department of Water Resources
investigated the use of water by Gem Valley.

5. The investigation showed that Gem Valley is applying water to places of use
located in the NE1/4 of Section 20, T9S, R40E, B.M. from the well located in the SWSW, Sec.
20, T9S, R40E, B.M. (center well). Irrigation of this parcel from this well is not authorized under

the water rights as they existed prior to or after the approval of the transfers described in Finding
No. 2.

6. The investigation also showed that Gem Valley applied and is applying ground
water from the well located in the SENW, Section 29, TON, R40E, B.M. (south well) to a circular
pivot located in the NW1/4 of Section 29, T9N, R40E, B.M. Prior to issuance of the
recommended order, water right no. 13-7198A authorized irrigation of these lands. The
applications for transfer recommended order proposed removal of water right no. 13-7198A from
the circular pivot to other lands. Gem Valley proposed to irrigate the circular pivot with surface
water.

7. The investigation also shows that the land under the entire circular pivot in the
SE1/4 of Section 19, T9S, R40E, B.M., was being irrigated.

CONCLUSIONS OF LAW
1. Idaho Code § 42-350(1) states in pertinent part:

If the Director of the Department of Water Resources finds, on the basis of
available information at any time after a license is issued, that the

licensee. . . has wilfully or intentionally failed to comply with the provisions
of law governing the license, then the Director of the Department of Water
Resources may issue. . . an order directing the licensee to cease and desist
the activity or activities alleged to be in violation of the conditions of the
license or in violation of the provisions of the law governing the license.

2. Idaho Code § 42-351(1) states in pertinent part;

If the Director of the Department of Water Resources finds, on the basis of
available information, that a person is . . . applying water or has applied
water not in conformance with a valid water right, then the Director of the
Department of Water Resources. . . may commence an administrative
enforcement action by 1ssumgltw3$5:.on a written notice of violation
![_M &n
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directing the person to cease and desist the activity or activities alleged to
be in violation of applicable law or any existing water right. . . . The notice
of violation shall state the remedy, including any restoration and mitigation
measures, and the civil penalty the director seeks for redress of the
violation, . ..

3. Idaho Code § 42-352 states, in pertinent part:

Any person who wilfully violates any cease and desist order issued under
chapter 3, title 42, Idaho Code, after the same has been served on that
person, shall be subject to a civil penalty to be imposed by the Director of
the Department of Water Resources not to exceed one hundred dollars
($100.00) per diversion for each calendar day, or any part of a calendar day
following service of the cease and desist order in which the illegal diversion
of water occurs.

4, Investigation by the Department found that water was being applied to the old
place of use described by the water rights prior to the filing of applications for transfer nos. 4703,
4704, and 4705.

5. An application for transfer is not approved until the final order is issued. Prior to
the final order, Gem Valley was only authorized to divert and apply water as described by the
water rights prior to the filing of the applications for transfer or issuance of the recommended
order.

6. Irrigation of land located in the NE1/4 of Section 20, T9S, R40E, B.M. was not
approved before the final order and is not presently approved by the Department during 1996.

7. Irrigation of any land not identified by the water rights as recorded prior to filing
of the applications for transfer is a violation of the final order of the Director until a plan of
implementation is approved by the Department,

8. Gem Valley has failed to adhere to the requirements of the law, the authorized
water rights and the conditions of approval of the transfer.

9. The Director should issue a Notice of Violation instructing the water user to
immediately cease and desist diverting water to lands not described as a place of use as originally
authorized.

hi!‘;{ Igg
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ORDER
IT IS HEREBY ORDERED as follows:

1. Gem Valley shall immediately cease and desist diverting water and applying it to
lands not in accordance with the water rights as the water rights were described prior to the filing
of the applications for transfer, unless and and until the Department approves diversion from other
wells and application of water to other lands.

2. For failure to comply with the law and the authorized water rights, Gem Valley
shall pay a one-thousand dollar ($1,000.00) civil penalty to the Department. The penalty shall be
paid by July 20, 1996.

3. For any future diversion of water or application of water to lands not authorized
by the water rights, the final order, or by subsequent decision by the Department, the water user
shall pay a civil penalty of one hundred dollars ($100.00) per violation for each day that water is
diverted or water is applied not in conformance with the water rights, the final order, or
subsequent decision by the Department.

4, The cease and desist orders shall remain in effect during 1996 and future years.

5. Gem Valley is entitled to a Compliance Conference with Department staff if Gem
Valley submits a written request for a conference to the Department within fifteen (15) days of
receipt of the Notice of Violation. The written request must describe how Gem Valley will
comply with the law.

6. Gem Valley shall have the opportunity to enter into a Consent Agreement with
the Department to remedy the violation and to assure future compliance with the laws of the State
of Idaho.

“
DATED this 4% _day of June, 1996.

NORMAN C. YOUNG & d/
Administrator

Water Management Division

ey
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CERTIFICATE OF MAILING

L
1 HEREBY CERTIFY that on this _2/4 day of June, 1996, I mailed a true and correct
copy of the foregoing NOTICE OF VIOLATION AND CEASE AND DESIST ORDER on
the following person(s) listed below by certified mail, postage prepaid and addressed as follows:

Chad Neibaur
Gem Valley Farms
1550 Central Rd.
Bancroft, ID 83217

’I\/LQLL{L/&@Z/W‘ - éZ/Z.‘\_/

DEBORAH DREW-ELLIS
Legal-Secretary
Mio
F?Op
I/
My Mep
i b ﬁ‘ ¥ flllt“
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BEFORE
THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR
TRANSFER NO. 4705 (WATER RIGHT NO.
13-07198); NO. 4703 (WATER RIGHT NO.
13-02259); AND NO. 4704 (WATER RIGHT
NOS. 13-07165 & 13-07261) IN THE NAME
OF GEM VALLEY FARMS

RECOMMENDED ORDER

— ' o ema mat’ eaw’ e

On February 15, 1996, the Department scheduled a hearing regarding protests filed
against an application filed by Gem Valley Farms (Gem Valley), numbered in the Department files
as application for transfer no. 4705 (water right no. 13-07198). The application for transfer was
protested by David Lloyd, Phil Yost and Warren & Jennie Lloyd.

At the hearing, Keith Lloyd appeared instead of David Lloyd and stated that David Lloyd
filed the protest on behalf of Lloyd Farms. After discussing the protested application for transfer
with the parties, the hearing officer discovered that two other applications for transfer, numbered
in the Department files as application for transfer no. 4703 (water right no. 13-02259) and
application for transfer no. 4704 (water right no. 13-07165 & 13-07261), are related to
application for transfer no. 4705. The applications are related because some of the water rights
do not describe sufficient acreage for an entire proposed system of circular pivots, and the
remaining portion of the place of use had to be described by another water right. Each application
for transfer describes how an individual water right (or two water rights) will be allocated to parts
of three different systems, rather than each application for transfer describing an independent
system. Processing of only one application for transfer would result in partial approval of a
proposed system.

After discovery of the above-described relationship, the hearing officer determined that all
of the applications for transfer are dependent on each other, postponed the hearing, and
determined that all three applications for transfer should be considered at the same hearing. The
hearing officer granted intervention to the protestants for application for transfer nos. 4703 and
4704. A hearing was rescheduled for March 7, 1996.

The hearing having been conducted, the hearing officer recommends the following findings
of fact, conclusions of law and order:

MICROFILMg
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FINDINGS OF FACT

1. Gem Valley filed application for transfer nos. 4703, 4704, and 4705 for the
purpose of rearranging its irrigation from a combined system of circular pivots, wheel lines and
hand lines, some of which irrigated the corners on the borders of the circular pivots, to systems
which operate only as circular systems. If approved, the applications for transfer would remove
water traditionally applied to corners bordering the circular pivots and place that water on
additional circular pivot systems. The total number of acres irrigated pursuant to the water right

would not change.

2, Applicant’s exhibit no. 4 depicts the place of use of the water right sought to be
transferred as described by the Bancroft-Lund Adjudication. The water rights sought to be

transferred are described as follows:

WATER RIGHT NO. 13-02259

POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T9S, R40, Section 20,
2.10cfs Groundwater 8/5/1963 NENW!
PLACE OF USE DESCRIPTION ACRES
T98, R40E, Section 20 NEWNW 38
TGS, R40E, Section 20 NWNW 37
T98, R40E, Section 20 SWNW 39
T9S, R40E, Section 20 SENW 40
TOTAL 154
WATER RIGHT NO. 13-07165
POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T98, RAOE, Section 20,
3.12cfs Groundwater 4/6/1977 SWSwW
PLACE OF USE DESCRIPTION ACRES
T98, R40E, Section 20 NESW 40
T9S, R40E, Section 20 NWSW 39
T9S, R40E, Section 20 SWsSW 38
T98, R40E, Section 20 SESW 39
TOTAL 156

'Public land survey descriptions of 40 acre parcels in this decision without a fraction following the quadrant

description assume a fractional component of “1/4” stated as “quarter.”

RECOMMENDED ORDER - Page 2
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WATER RIGHT NO. 13-07261

POINT OF DIVERSION?
FLOW RATE SOURCE PRIORITY T9S, R40E, Section 20,
2.00 cfs Groundwater 9/10/1979 SWsSwW
PLACE OF USE DESCRIPTION ACRES

T9S, R40E, Section 19 NESE 37
T9S, R4A0E, Section 19 NWSE 38
T98, R40E, Section 19 SWSE 39
T9S, R40E, Section 19 SESE 39

TOTAL 153

WATER RIGHT NO. 13-07198
POINT OF DIVERSION
FLOW RATE SOURCE PRIORITY T9S, R40E, Section 29,
523 cfs Groundwater 6/20/1977 SENW
PLACE OF USE DESCRIPTION ACRES

T9S, R40E, Section 29 NENE 32
T98, R40E, Section 29 NWNE 32
T9S, R40E, Section 29 SWNE 32
T9S, R40E, Section 29 SENE 32
T9S, R40E, Section 29 NENW 32
T9S,R40E, Section 29 . NWNW 32
T9S, R40E, Section 29 SWNW 32
T9S, RA0E, Section 29 SENW 32
T98, R40E, Section 29 NESW 39
T98, R40E, Section 29 SESW 3
T98, R40E, Section 29 NWSE 40
T98, R40E, Section 29 SWSE 7

TOTAL 345

% Same well as the point of diversion described by water r%%wm& B
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3. Applicant’s exhibit no. 5 illustrates the places of use and location of wells
proposed by the applications for transfer. Application for transfer nos. 4703, 4704 and 4705
propose the following descriptions of the water rights by system:

NORTH SYSTEM
(two large pivots, one small pivot)
Point of Diversion: T9S, R40E, Section 20, NENW

‘Water Right Nos. Flow Rate
(cfs)
13-02259 2.10
13-07198C 1.66
TOTAL 3.76
Place of Use Description Acres Water Right
T3S, R40E, Section 20 NENE 29 13-07198C
T9S, R40E, Section 20 NWNE 30 13-07198C
T98, R40E, Section 20 SWNE 30 13-07198C
T9S, R40E, Section 20 SWNE 7 1302259
T9S, R40E, Section 20 SENE 21 13-07198C
T9S, R40E, Section 20 SENE 8 13-02259
T9S, R40E, Section 20 NENW 29 1302259
T9S, R40E, Section 20 NWNW 29 13-02259
T9S, R40E, Section 20 SWNW 30 13-02259
T9S, R40E, Section 20 SENW 37 1302259
T98, R40E, Section 20 NESW 7 1302259
T9S, R40E, Section 20 NWSE 7 1302259
TOTAL 264
RECOMMENDED ORDER - Page 4 ED
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CENTER SYSTEM
(three large pivots)
Point of Diversion: T9S, R40E, Section 20, SWSW
Water Right Flow Rate

(cfs)

13-07165 312

13-07261 2.00

13-07198B 0.64

TOTAL 5.76

Place of Use Description Acres Water Right
T98, R40E, Section 19 NESE 29 13-07165 & 13-07261
T98, R40E, Section 19 NWSE ) 29 13-07165 & 13-07261"
T9S, R40E, Section 19 SWSE 15 13-07165 & 13-07261
T9S, R40E, Section 19 SWSE 13 13-07198B
TSS, R4JE, Section 19 SESE 27 13-07198B
TGS, R4QE, Section 20 NESW 30 13-07165 & 13-07261
T9S, RAJE, Section 20 NWSW 29 13-07165 & 13-07261
T98, R4OE, Section 20 SWSW 30 1307165 & 13-07261
T9S, R40E, Section 20 SESW 29 1307165 & 13-07261
T98, R40E, Section 20 NESE 29 13-07165 & 1307261
T9S, R4CE, Section 20 NWSE | 30 13-07165 & 13-07261
T9S, R40E, Section 20 SWSE 30 13-07165 & 13-07261
T98, R40E, Section 20 SESE 29 13-07165 & 13-07261
TOTAL 351
Mic
F?OF;L MED
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SOUTH SYSTEM
(one large pivot, one medium pivot)

Point of Diversion: T9S, R40E, Section 29, SENW

Water Right Flow Rate
(cfs)
13-07198A 293
Place of Use Description Acres Water Right
T9S, R40E, Section 29 NENE 29 13-07198A
T9S, R40E, Section 29 NWNE 30 13-07198A
T9S, R40E, Section 29 SWNE 37 13-07198A
T9S, R40E, Section 29 SENE 29 13-07198A
T9S, R40E, Section 29 -SENW 7 13-07198A
T9S, R40E, Section 29 NESW 31 13-07198A
T9S, R40E, Section 29 NWSE 30 13-07198A
TOTAL 193
4, Gem Valley does not propose to irrigate any more acres than are described by the

water rights as approved by the Bancroft-Lund Adjudication.

5. The protestants expressed primary concern regarding the use of a well located in
the SWSW Section 20, T9S, R40E, B.M. This well was referred to in the hearing as well no. 9,
and was labeled as well no. 9 on applicant’s exhibit no. 5 and on protestants’ exhibit no. 1. The
applications for transfer propose diversion from well no. 9 (hereafter referred to as the center
well) to irrigate the center system.

6. Paul Christensen (Christensen), who owned a farm and several wells surrounding
the center well site, was at the drilling site almost every day when the center well was drilled.
Christensen testified that the well driller, after having drilled the well to approximately 130 feet,
drilled into a layer of blue clay. Christensen testified the well driller ceased drilling and tested the
well for productivity. He stated the well did not produce a significant flow of water and sand was
pumped from the well.

7. A well log for the initial drilling was filed with the Department naming Leo
Christensen as the owner. According to the well log, construction started in May of 1977 and
concluded in July of 1977. The lithologic log describes "gray lava" beginning at a depth of ten
feet and extending down to a depth of 175 feet. Water was encountered below a depth of 142
feet. The driller described a "sand & clay brown" strata between a depth of 175 feet and 200 feet.
Between depths of 200 feet and 235 feet, the driller described black or gray lava. Finally,
between a depth of 233 feet and the bottom of the well at 235 feet, the driller described "brown
sand & lava." The driller wrote a commﬁ?} across the lithologic log that the "hole [was] never

Ay gy,
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pumped. There is another rig on {the] hole now." The driller recorded a static water level of 143
feet.

8. According to Christensen, the owner of the well determined that he would dnll
deeper. Christensen testified the well driller cased the well to the upper boundary of the blue clay
and drilled the well to a depth of approximately 500 feet, where he encountered a water bearing
layer of gravel. Christensen testified that the water level in the well rose to a depth of between
130 and 200 feet below land surface.

9. Another well log in the Department files describes the deepening of the center
well, completed in July, 1978. The well log describes a 16 inch diameter casing installed to a
depth of 235 feet, the bottom of the first well hole. It also describes perforations in the casing
between depths of 140 and 150 feet. The well log describes intermittent dry and water bearing
zones to a depth of 525 feet deep, with a 25 foot water bearing strata at the bottom of the well
from 500-525 feet. The well log also states that the static water level stood at 140 feet.

10. The well driller did not complete any of the pump testing portions of the well log.
Warren Lloyd testified that when the well was test-pumped, it produced about " fourteen feet"
(cfs) of water. A flow of fourteen cfs from the well described by the well logs is probably
unrealistic. A Department examiner measured a flow of 5.24 cfs from the well in 1980 while
examining the well for beneficial use. A flow of 5.24 cfs exceeds the combined authorized flow
rate of 5.12 cfs authorized by water right nos, 13-07165 and 13-07261.

11.  Warren Lloyd established that, when the center well was tested for productivity,
his well, located approximately three miles away in the NESE, Section 23, T9S, R39E, B.M.,was
affected within seven to eight hours of the productivity test. His well had never pumped sand
prior to the productivity test for the center well. After the center well was test pumped, Warren
Lloyd testified his wheel lines and hand lines partially filled with sand. He testified that when the
center well productivity test was complete, the water in his well cleared up, but as soon as the
water was pumped from the center well again for irrigation, his pump again began pumping sand
again. He testified that the water levels in his well have declined since the completion of and
pumping from the center well. Because of the declines, Warren Lloyd had to drill 2 new well.

12.  Protestants established that there is a direct relationship between water levels in
their wells and water pumped from the center well. Phil Yost testified his wells begin to "suck
air" two to three days after the center well begins pumping. Paul Christensen testified that he
believes the center well affects a domestic well he owns (labeled as well no. 2 on protestant's
exhibit no. 1) more than other wells, and that all the wells had plenty of water before the center
well was drilled and began pumping.

13.  George Kimball owns a fish propagation facility in Black Canyon, approximately
five miles south of the center well. He owns water rights which authorize diversion of water from
springs that emit from the north and west canyon wall of Black Canyon. George Kimball testified
that on October 16, 1992, he lost 2,000 three-quarter pound fish because of a two cfs reduction in
flow to his raceways. He surveyed the Mﬁbﬁ@p&]ﬁ ﬁg Dfound that the center well was pumping.

N
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The only other well pumping in the area was a well owned by Don Rigby, located approximately
ten miles north of the center well.

14.  There is a general hydrologic relationship between ground water in that portion of
basin 13 located within the Bancroft-Lund Ground Water Management Area and spring flows that
discharge from Black Canyon into the Bear River.

15. There is a general hydrologic relationship between all of the wells in basin 13 that
are located within the Bancroft-Lund Ground Water Management Area.

16.  Approval of these applications for transfer will result in the irrigation of 42 more
acres by the center well than was authorized by water right nos. 13-07165 and 13-07261.
Approximately one-third (42 acres) of the circular pivot located in the SE1/4 of Section 19, T9S,
R40E, B.M. is proposed as a place of use for water right no. 13-07198, which currently only
authorizes diversion of water from the well located in the SENW, Section 29, T9S, R40E, B.M.

17.  The center well is the most productive well of the wells owned by Gem Valley.
The center well will continue to produce water wheri the wells located in the NENW, Section 20,
{(north well) and the SENW, Section 29 {south well), T9S, R40E, B.M. cannot produce the flow
rates authorized by the water rights. Chad Neibaur testified that water from the center well was
pumped to irrigate lands that should be irrigated by the north well (identified as well # 4 on the
exhibits) since 1993 because of sand in the north well and because he finally couldn't pump water
out of the north well.

18.  Warren Lloyd testified that he noticed greater declines in the water levels in his
well after Gem Valley started delivering water from the center well to lands that should have been
irrigated by the north well.

19.  Chad Neibaur testified that because of the installation of pivots and better
application efficiency, the flow rate from the center well will be 1600 gallons per minute (3.57 <f5s)
instead of 2300 gallons per minute (5.12 cfs). A greater annual volume of water could be pumped
from the center well, however, and more water will be consumed from the center well as a result
of the application of water from the well to 42 additional acres.

20.  The protestants argued that some of the corners alleged to be irrigated by Gem
Valley and from which water is sought to be transferred have not been irrigated for more than five
years. No significant proof was offered to support the allegations.

CONCLUSIONS OF LAW
1. Idaho Code § 42-222 provides in pertinent part as follows:

The Director of the Department of Water Resources shall examine all the
evidence and available information and shall approve the change in whole, or in
part, or upon conditions, provi o other water rights are injured thereby, the
change does not constituie an e agslégfﬁ&u_mgée of the original right, and the

‘v[?i’ s

ix ¥

RECOMMENDED ORDER - Page 8 RS



change is consistent with the conservation of water resources within the state of
Idaho and is in the local public interest as defined in section 42-203A(5), Idaho
Code;

2. In determining the issue of enlargement, the Department reviews whether there
will be an increase in three components of the water right: the instantaneous flow rate, the annual
volume of water diverted and the annual consumptive use of water. In determining whether there
will be an increase in consumptive use or annual volume, the number of acres described as a place
of use by the water right, and on which the water is beneficially used, is compared to the number
of acres proposed as a place of use. These critenia are satisfied by Gem Valley’s applications.

3. The difficult legal question is whether, after the protestants have established that
the center well directly affects their ability to divert water, the Department should microscopically
refuse to allow more diversion of water from the center well and deny or limit the applications fo
transfer. -

4. The protestants established through testimony that pumping from the center well
reduces the quantity of water available in other nearby wells, particularly the well owned by
Warren Lloyd.

5. Protestants established that pumping from the center well reduces the spring flows
in Black Canyon diverted by George Kimball for fish propagation use.

6. The irrigation of 42 additional acres from the center well will result in greater
consumptive use of water, and although the flow rate diverted will not increase, the total volume
of water diverted will probably increase.

7. Irrigation from the center well must be limited to 309 acres. The place of use for
the center system must be reduced by 42 acres.

8. As an alternative, if Gem Valley can prove, through well interference testing, that
diversion from the center well has no more effect on nearby wells than pumping from the south
well, the applications for transfer can be fully approved.

9. If Gem Valley can show no difference in the effect on other wells when pumping
from the center well or the south well, Gem Valley may irrigate 351 acres from the center well.
The place of use irrigated by the center well must be limited to circular pivots located in the S %2
of Section 20 and a circular pivot located in the SE 1/4 of Section 19.

10. A water right is forfeited if water is not beneficially used pursuant to the right for a
period of five consecutive years. Forfeiture must be established by clear and convincing evidence.
The party alleging forfeiture bears the burden of proof to establish forfeiture. The protestants did
not present clear and convincing evidence that any of the rights sought to be transferred were
forfeited.

RECOMMENDED ORDER - Page® ¥y
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ORDER

IT IS HEREBY ORDERED that application for transfer no. 4703, 4704, and 4705 are
APPROVED subject to the following conditions:

1. Irrigation from the well located in the SWSW, Section 20, T9S, R40E, B M.
(center well) is limited to 309 acres located within two circular pivots in the S ¥ of Section 20,
T9S, R40E, B.M,, and one circular pivot located in the SE 1/4 of Section 19, T9S, R40E, B.M.
The acreage proposed for irrigation in the S'2 of Section 19, T9S, R40E, B.M. must be reduced
by 42 acres. Irrigation in the SWSE, Section 19, T9S R40E, B.M. is limited to 15 acres. No
lands in the SESE, Section 19, T9S, R40E, B.M. can be irrigated.

2. Combined right nos. 13-02259 and 13-07198C shall not exceed a total combined
rate of diversion of 3.76 cfs, a total combined annual diversion volume of 792 af, nor the total
combined annual irrigation of 264 acres.

3. Combined Right Nos. 13-07165, 13-07261 and 13-07198B shall not exceed a total
combined rate of diversion of 5.12 ¢f5, a total combined annual diversion volume of 927 af, nor
the total combined annual irrigation of 309 acres.

4. This approval does not authorize the construction of any new well or the
deepening or enlargement of any existing well.

5. Use of water under this water right will be regulated by the watermaster of State
Water District No. 13T.

6. A totalizing measuring device and lockable controlling works of a type approved
by this Department shall be maintained on the diverting works in a manner that will provide the
watermaster suitable control of the diversion.

7. This right when combined with all other rights shall provide no more than 0.02 cfs
per acre and not more than 3.0 af per acre for the lands above.

8. The change authorized by this transfer shall be accomplished within one (1) year of
the date of this approval.
9. Failure to comply with the conditions of this transfer is cause for the director to

issue an order to show cause why the approval of the transfer should riot be rescinded.

10.  Approval of this transfer does not authorize use of canal water on the circular
system located in the NW1/4 of Section 29, T9S, R40E, B.M.

11. The rate of flow diverted from the well located in the SWSW, Section 20, T9S,
R40E, B.M. shall not exceed 5.12 cfs.

Noy |
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IT IS FURTHER ORDERED that, as an alternative, 351 acres can be irrigated by the well
located in the SWSW, Section 20, T9S, R40E, B M., upon satisfaction of the following
conditions within one year of final approval of these transfers:

12. A well interference test is conducted for the well located in the SWSW, Section
20, T9S, R40E, B.M., and for the well located in the SENW, Section 29, T9S, R40E, BM. The
effect on wells owned by Warren Lloyd, Keith Lloyd and Phil Yost must be determined for each
well test. The effect caused by pumping from the well located in the SWSW, Section 20, T9S,
R40E, B.M. cannot have a greater effect on the protestants’ wells than pumping from the well
located in the SENW, Section 29, T9S, R40E, B.M.

13. A plan for the well tests must be submitted to the Department and approved prior
to the tests being conducted.

14.  The well tests must be conducted by a professional engineer, professional geologist
or by a person who can demonstrate sufficient qualifications to conduct the test.

15. Written results of the test must be distributed to the Department and to the
protestants for review,

16.  The Department will issue another decision following submittal of the written
report. The parties may request a hearing as provided by Idaho Code § 42-1701A.,

Signed this Zéﬁ day of )40/ ' / , 1996,

b sk

GARY $PACKMAN
Hearing Officer
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CERTIFICATE OF MAILING

I do hereby certify that on this £7 ﬂ’day of April, 1996, I mailed a true and correct copy,
postage prepaid, of the foregoing RECOMMENDED ORDER to the following:

Chad Neibaur David Lloyd

Gem Valley Farms 1917 Lund Rd.

1550 Central Rd. Bancroft, ID 83217
Bancroft, ID 83217

Phil Yost Warren & Jennie Lloyd
1760 Rich Rd. 1475 Mountain Rd.
Grace, ID 83241 Bancroft, ID 83217
William R. Forsberg

Attorney at Law

40 West Main

St. Anthony, ID 83445

IEL YARBR GH

or Secretary
MJCQOP}'(
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR )
TRANSFER NOS. 4705 (WATER RIGHT NO, ) PREHEARING ORDER AND
13-07198); NO, 4703 (WATER RIGHT NO. ) NOTICE OF HEARING
13-02259); AND NO. 4704 (WATER RIGHT )
NOS. 13-07165 & 13-07261) )

) )

The Department of Water Resources (Department) scheduled a hearing on February 15,
1996 to resolve protests filed against application for transfer no. 4705. The application was
protested by David Lloyd, Phil Yost and Warren & Jennie Lloyd.

At the beginning of the hearing, the hearing officer discussed the applications with the
applicant, Gem Valley Farms (Gem Valley), and the protestants. Gem Valley was represented by
Chad Neibaur. Keith Lloyd appeared instead of David Lloyd, and stated that David Lloyd filed
the protest on behalf of Lloyd Farms.

Application for transfer no. 4705 is one of three related applications for transfer filed by
Gem Valley. Application for transfer no. 4705 proposes to change the point of diversion and
place of use for water right no. 13-07198. Application for transfer no. 4704 proposes to change
the place of use for water right nos. 13-07165 and 13-07261. Application for transfer no. 4703
proposes to change the place of use for water right no. 13-02259. The places of use proposed by
each of the applications for transfer are related. If approved, the water rights will each describe a
portion of lands irrigated by circular pivots. Some of the circular systems will irrigate lands
described in part by four different water rights.

Despite the patchwork combination of water rights to describe the proposed places of use,
the protestants only protested application for transfer no. 4705, The protests, however, stated
concerns about possible enlargement of use as well as injury to other water users. The
enlargement of use question is related directly to the number of acres that can be irrigated within
the proposed systems, and the systems cannot be analyzed without looking at all three
applications for transfer together.

PREHEARING ORDER AND NOTICE OF HEARING
PAGE 1 MICROF £D
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Because of the interrelationship between the applications for transfer, and because it
would be more efficient to consider all of the transfers as a whole rather than treating them
separately, the hearing officer determined that all of the applications should be considered at the
hearing. Furthermore, although the protestants did not expressly request intervention, the hearing
officer determined that the issues were so similar that the protestants should address their
concerns regarding all three applications for transfer. Gem Valley stated it was not prepared to
address the factual and legal issues that might be raised, and agreed the hearing should be
continued.

ORDER

IT IS HEREBY ORDERED that David Lloyd (Lloyd Farms), Warren & Jennie Lloyd and
Phil Yost shall be intervenors for applications for transfer numbers 4703 and 4704, and may
participate fully as parties regarding the applications for transfer.

IT IS FURTHER ORDERED that application for transfer nos. 4703, 4704 and 4705 will
be considered by the Department as inseparably related applications for transfer, and will be
considered jointly by the hearing officer in reaching a decision regarding the applications for
transfer.

NOTICE OF HEARING

This matter is rescheduled for hearing on March 7, 1996, at the hour of 9:00 a.m. at
the Grace American Legion Hall, First North & First West, Grace, Idaho. The hearing
officer will be Gary Spackman.

The hearing will be conducted in accordance with the provisions of Chapters 2 and 17,
Title 42 and Chapter 52, Title 67, Idaho Code. The adopted rules of procedure of the
Department and Water Appropriation Rules 40 and 45. A copy of the rules may be obtained from
the Department upon request.

If you plan to offer exhibits for the record, note that IDAPA Rule of Procedure
37.01.01606 requires that you provide a copy of exhibits to each party and to the presiding
officer.

The hearing will be conducted in a facility which meets the accessability requirements of
the Americans With Disabilities Act. If you require special accommodations in order to attend,
participate in or understand the hearing, please advise the Department within ten (10) days prior
to the hearing.

PREHEARING ORDER AND NOTICE OF HEARING

PAGE 2 i CROR pe
D
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The burden of proof regarding issues of enlargement, injury, and local public interest rests
upon the applicant. Failure to establish the requisite burden of proof could result in a denial of the
application because insufficient evidence has been submitted to the Department.

The burden of proof regarding forfeiture of a water right rests upon the protestants. The
standard for establishing forfeiture is ¢clear and convincing evidence.

DATED this Zdeay of February, 1996.

Gary Sp?k%an

Hearing Officer

CERTIFICATE OF MAILING

I do hereby certify that on this <23 tﬁay of February, 1996, I mailed a true and correct
copy, postage prepaid, of the foregoing PREHEARING ORDER AND NOTICE OF
HEARING to the following;

Chad Neibaur David Lloyd
Gem Valley Farms 1917 Lund Rd.
1550 Central Rd. Bancroft, ID 83217

Bancroft, ID 83217

Phil Yost Warren & Jennie Lloyd
1760 Rich Rd. 1475 Mountain Rd.
Grace, ID 83241 Bancroft, ID 83217

Deborah Drew-Ellis

PREHEARING ORDER AND NOTICE OF HEARING
PAGE 3 MICHDFILMED
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Page of STATE OF IDAHO Transfer No. ZZQX_

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART: 1
N ed,,\ GV Favwa EV\J(\:.» P\HS'(JS cuoq

Name of applicant M?&‘M&MQMQ&V_ Phone<203\ H25- 1638
Post Office address S<o e_V\JGVC\\- Ra %QV\'C\/‘OP‘“ ;EB 3241

A.

1.

PURPOSE _OF TRANSFER
O changse point of diversion O Add diversion point(s) ﬁ/Change place of use
{1 Change nature of use O Change period of use 8 Other

2. Describe the reason for the proposed changes

1.

%(i)!‘\lr\\li\-(v ‘b\UG"k‘ S‘vé-cm(‘ L.,\“H/\ “Lr\'\-i —'C)(\.SE\LQ? ('_LJ'C\\

DESCRIPTION OF RIGHT(S) OR PORTION THEREC¥, AFTER THE REQUESTED CHANGE

Right Number Priority Amount MNature Period of Use
{cfs/ac-1t) of Use

Roles “Y/6/817 3.42  Tingahen _H-1§ _lo~IS
1B-g72¢1 ZQZ@ZZ 2. 00 & E‘V‘t&‘f"’wn H -5 o _lo=15

to
to
2. Total amount of water being transferred : cubic feet persecond and/or . acre-feet per annum.
3. Source of water G‘FQMMAW O,_E%Tr tributary to
4. Point(s) of Diversion:
Lot | % Ya % ] Sec. | Twp. | Rge. County Local name for diversion
Swlsw |20 95 |49oB] Caribou
5. Lands irrigated or place of use:
NE % NW Y SW Y% SE %
i
Twp.| Rge. | Sec. New|Nwun|swu ] sEn]new|nwujswulsew [NeEw|wu|swu] sEw [MEw [NW % [swu | SE% Tolals
s Mol 19 q 19| I5 73
20 302930 {27 R4 3o |20 Q9| A E




fage of . ‘ Transfer No.

PART 1

6. General Information:

a. Description of diversion system % el ¢ ;“)u\ws.() J(\o _l?KU(S&\ N

b. Are the lands {rom which you propose lo transfer tha water right subject to any liens, deeds of trust, mortgages, or

con&ract;? Yes No. If yes, provide a notarized statement from the hotder of the lien, deed of

trust, rrioftgage or conlract agreeing to the proposed changes.

c. Describe the affect on the land now irrigaled if the place of use is changed pursuant to this transfer:

d. Remarks:

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is Lo certify that | have examined Appiication lor Transfer of Water Rights No.
, subjec! to the following limitations and conditions:

And said application is hereby

Witness my hand this day of .18

| W T

w”CHOF!LMED

ey

NOV g 1 1395
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i’age of STATE OF IDAHO TransferNo. .. .
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
{Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. DecréeNo. {3~ O HES Decreed to (A-S-'Bf{&- of Afﬁ,\wlk.w .
in case of gq’“\‘\“r OP nq[’l@ VS, G‘fmlé, ﬂC‘ <ty TN Gt{

dated in S«tﬂ“\ :Lémal Ductv, c'(' county of Caedausy
b. License No. ' issued by the Idaho Department of Water Resources.
c. Claim No. ' on file with the Idaho Department of Water Resources,
d. Transfer No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

ﬂ Tax Motice E Warranty Deed 0O other

3. Source of water C-:. \"O‘Mwéwd e tributary to

——

4. Date or priority .. A?m\ G, (977

5. Water is used for the following purpose:

) — . ) ‘ —
amount 3. \2 CFS tor MV‘\SQ‘\‘\W purposes from ol N o _{O=03

(cfs/ae-fy
amaount tor purposes from to
(cfs/ac-ft) ‘
amount for purposes from to
{cfs/ac-ft)
6. Total amount of water under right -1 * ( 2‘ cubic feet per second and/or acre-feet per annum.

7. Point(s} of Diversion:

Lot Ya Ve % | Sec.] Twp. | Age. County Local name for diversion

Buw |5 (20 |98 (HoE] Cavibou

8. Lands irrigated or place of use:

NE ' NW SW Y SE Y
Twp.| Rge. | Sec. Totals.
NEY{NW %] SWU] SEU]NEW]NW U] SWY | SE% INEw|NWY]SW%U| SE% FNE% [NW W [ Sw% | SEx

B |weE|720 ~+0[37 3% |37 [SE

MCHDF‘F&M&@S AN

9. Describe any other water rights used for the same purpose as described above WPB 5 f4oie

595
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Form 1-222

Pade of ’ .

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Transfer No.

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. DecreeNo._]_l‘_OB@_Decreedto \\u_;cz(v; liJ_ Cblr15+m&w
—

mosseof _Stete of Adang v Geveld Acdlevman xha

CGV'\L::Q-

dated in M\Lml Dkl&‘ﬂé county of

b. License No. issued by the Idaho Department of Water Resources.
¢. Claim No. on file with the |daho Department of Water Resources.,
d. Transfer No. which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which

show ownership. Label document as attachment A. Check appropriate box below:

R/Tax Notice

3. Source of water

O, warranty Deed O oOther

tributary to

4. Date or priority

5. Water is used for the foliowing purpo

se: i
E ——
amount 2‘000 CFF for _ng_ika’ﬂ__‘purposes from = i I to (O =(S
{cfs/acf)—
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
6. Total amount of water under right o £ G0 cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:

Lot Ya Va Y Sec. | Twp. | Rge. County Local name for diversion

S lse 1201948 H%E CO&\{OG*—;L

8. Lands irrigated or place of use:

NE % NW ¥ SW Y

SE %

Totals.

Twp. | Rge. | Sec.
NEWINWY ] SWU% | SEUWNEW]NWY]SWu{ SE% [NEW| NW % |SWY% ] 5E % |NE %

Nw Y | Swwn | SE%

s Y| 19 N

38 137 139

/S3

9. Describe any other water rights used for the same purpose as described above

Total acres

ISD
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AJS808kP IDAHO DEPARTMENT OF WATER RESOURCES 07/26/95 09:54:15

(0D-26) ADJUDICATION CLAIMS PROOF READING REPORT Page 1
Water Right Number - 13-07261 Prefix Transletion: WATER RIGHT Old (D) Number -
+ = = = - =« - - Last Nome - - - - - + + - First Name - - + + - - - - -+ - - pAddress - - - - - = - - - - - - - - %

**% C - CURRENT CWNER ***

CHRISTENSEN DWAIN K 1 - 1851 RICH RD
N -
H -
City- GRACE State- 1D Zip- 83241
Phone - 208-000-0000
+ - - Priority Date - - + + - - - Region = - - + + - - - Stage - - - + * = - - Status - - - - +
09/10/1979 15 EASTERN L - LICENSE .....,h.w
Lo
+ - - - - - - -SOUMCE - - - - = = = = = = a - 4 +--------Tributary - - - - - - - = = = = = 4 - - - & LMW mww
GROUNDWATER hM.m =
LA
e T T - 1 1 T BT T T ey O e
Tun Rng Sec Tract Lot RFlg County Diversion Name ﬁw. -
-,
Mo, -
095 4OE 20 S SW (29) CARIBOU S B
e e ¢ - 1 £ 1T B T T Y
Code Description Period From Period To Diversion Rate Diversion Volume
01 - IRRIGATION 04715 10715 2.000 459.00
+ - Total Div. Rate - + + - Total Div. Volume - + + - Total Div. Capacity - + + - Total Consumptive Use - + + - KW Usage - +
2.000 459.00 382.5
ol i o - T= - . 1 B | - T T
Twn Rng Sec Tract Lot Acres Code Description County
09s 40E 19 NE SE 37.0 01 IRRIGATION (29) CARIBOU
09s 40E 19 NW SE 38.0 01 IRRIGATICN (29) CARIBOU
09s 4OE 19 SW SE 39.0 01 IRRIGATION {29) CARIBOU
095 40F 19 SE SE 39.0 01 [IRRIGATION (29) CARIBOU
Total Acres: 153.0

+ - - Diversion Means - WELL, PUMP & SPRINKLER SYSTEM
+ - - Non-Irrigation Use -

+ - = Other Rights for Same Use -

R e =~y < R T T N S

No Remarks found.

trmmms s s s s s s e s == e e - = - - - 0ld Water Right Numbers - - - - = = = = @ & - 4 - 4 - - o - dh e e e e .y
No Old Water Right Numbers found.

- m s T mmmmme s s - - - - - == - =« Conditions of Approval - - - - - - - - - - - - - - a e L L Lol o .o Lk
No Conditions of Approval found.



IDAHO DEPARTMENT OF WATER RESOURCES

AJSB08NP
{0D-26)
Water right number - 13-07261 frefix Translation: WATER RIGHT
+ - - - - Decree Plaintiff - - - + + - - - - pecree Defendant - - - + + - Decree Date - +
0070070000
+ - - Audit Fields - 02712790 SRBA 10/30/91 SHAW 11/27/91 CPSHAW 03/29/95 POST-STD
 m e e e a D m e s eee ot = aaa amee=eeeafommentss - - - -~ - - - - - --m===s s s s —
No Comments Found
4 - == == ---=== === ===«--- apdjudication Rights Dates and Flags Areg - - - - - - - = = - = - - - == ===~===-+
Court Report Filing - 00/00/0000 Fietd Inspection Made - 00/00/0000 Civil Case Number 2919
Objection Filed Date - 0070070000 Field Inspection Flag - Old Case Number -
Response Filed Date - 00/00/0000 Verified Date - 0070070000 Old Judicial District -
Claim Received Date - 00/00/0000 Last Amended Date - 007000000 Temporary Right -p
Proof Due Date - 0070070000 Proof Made Date - 0070070000 Water District -
- 00/00/0000 Receipt Number - X99999% Federal/State Indicator - S
- Y Presumption Flag -
Notice of Error Flag -

Licensed Date
Claims Tape Error Flg

Fee Exempt Flag

POU Ownership Flag
Neme Connector

ADJUDICATION CLAIMS PROOF READING REPORT

07/26/95 09:54:46
Page 2



AJSBOBNP IDAHO DEPARTMENT OF WATER RESOURCES 07726795 09:52:55

(0D-26) ADJUDICATION CLAIMS PROOF READING REPORT Page 1
Water Right Number - 13-07145 Prefix Translation: WATER RIGHT Old (D) Number -
+ - - === - - Last Name - - - - - + + - First Name - - + +-----=----Address - - - - - - - - - -~ - - - - %

*%% C - CURRENT DWNER ##*
US DEPT OF AGRICULTURE 1 - FARMERS HOME ADMINISTRATION

2 - 159 E 2ND S5 #3

W -

City- SODA SPRINGS State- ID Zip- 83276
Phone - 208-000-0000

**% 0 - ORIGINAL OWNER ***

CHRISTENSEN LEG C t -
Nn
3 -
City- State- ID Zip-
Phone - 208-000-0000
+ - - Priority Date - - + + - - - Region - - -+ +--- Stage - - -+ +- - - Status - - - -+
04/06/1977 15 EASTERN L - LICENSE
+-------SoUrce - - - - -~ = == === # - - s = - - - Tributary - - - - - - s e e e e e e e e
GROUNDWATER
- - - - - - - m-mme s s s s e s - - - - - - - Point of Diversion - - - - - - - - - - - - - a e e oo h el L oL oy
Thr Rng Sec Tract Lot RFlg County Diversion Name
09s 40E 20 SW SW (2%) CARIBOU
L T =1 -l |- R T T T T e S
Code Description Period From Period To Diversion Rate Diversion Volume
01 - IRRIGATION 04715 10715 3.120 468.00
+ - Total Div. Rate - + + - Total Div. Volume - + + - Total Div. Capacity - + + - Total Consumptive Use - + + - KW Usage - +
3.120 468.00 390.0
L T A S S N N A F-T-- 0 L | - T T e N
Twn Rrg Sec Tract Lot Acres Code Description County
098 40E 20 NE SW 40.0 01 IRRIGATION (29) CARIBOU
09s 40E 20 NW SW 39.0 01 TIRRIGATION (29) CARIBOU
095 40E 20 SW SW 38.0 01 IRRIGATION (29) CARIBOU
09s 40E 20 SE SW 39.0 01 IRRIGATION (29) CARIBOU
Total Acres: 156.0

+ - - Diversion Means - WELL, PUMP & SPRINKLERS.
+ - - Non-Irrigation Use -

+ - - Other Rights for Same Use -

L A -1 = 1 - T R . T T T

No Remarks fourd.




AJ5808NP

(0D-26)

Water right number - 13-07165
oo om e e e m e e

4+ - = * = om = = = = - m o= o=

B oo mm e e e e ae e o

4+ = - - - Decree Plaintiff -

+ - - Audit Fields - 02/12/90

Court Repert Filing
Objection Filed Date
Response Filed Date
Claim Received Date

Proof Due Date
Licensed Date

Claims Tape Error Flg -

Fee Exempt Flag

IDAHO DEPARTMENT OF WATER RESOURCES
ADJUDICATION CLALMS PROOF READING REPORT

prefix Translation: WATER RIGHT

- - - =« .- - --0ldWater Right Numoers - - - -

No Old Water Right Numbers found.

No conditions of Approval found.

+ - - - - Decree Defendant - -

SRBA 10729791 SHAW 11/27/91 CPSHAW 03/29/95 POST-STD

- = ==----- -Comments- - - - - - -~ -~
No Comments Found

- = =« - - - Adjudication Rights Dates and Flags Area - - - - - - - - - - =~ - -

- 0070070000 Field Inspection Made - 00700/CC00

- 0070070000 Field Inspection Flag -

- 0070070000 Verified Date - 00/00/0000

- 0070070000 Last Amended Date - 0070040000

- D0/00/000C Proof Made Date - 00/00/0000

- D0/0070000  Receipt Number - X999999
POU Ownership Flag - Y

- Name Connector

- ---------0ld Water Right Numbers - - - - - - - -

- = - - - -~ - - Conditions of Approval - = - - -~ = = = - - = = = - - - - -

-+

Civil Case Number

0Old Case Number

old Judicial District
Temporary Right

Water District
Federal/State Indicator
Presumption Flag

Natice of Erraor Flag

07/26/95 09:53:34
Page 2

+ - Decree Date -
0070070000

MICROFILMED



T9S-R40E
18 17 16
TSR3
14 13
19 20 21
Water Rights
13-07165 & 13-07261
196 & 153 acres
3124 2.1 ¢F5
+
42 acres L, 118
transferred in from
13-07198
30 29 28
MICROFI ppe
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. Lad . l

; of Transfer No.
PART 3 .
B. CHANGES IN NATURE OF USE
1 New Nalure of Use Amount Hours/days/year Period of Use
_ (cfs/ac-t)
to
1o

2. Quantity and quality of return flows and iocation of discharge:

3. Describe effects on olher water uses resulting from the proposed change:

| heraby assert that.no one will be Injured by such change and that the change does not constitute an anlargement in use

of the original right. The information conta!ned in this application is true to the best of my knowledge.

] undersland that any willful misrepresentations made in this application may resultin voiding its approval.
: " ‘,nmm.,,
.t‘

f “ R

(Signature of Applicant)
23 day of 4::/,&:':_%' 18 FS.

Subscribe

...2..;

¥ ‘li“

ﬁ.

FOR DEPARTMENT USE ONLY

Transfercontains . _pagesand _____ attachmenls
Received by A/ ﬁ Date S22 - 25~ Protest filed by
Prelim. check by Fee ML
Receipted by el Date £ 223 -25~
Published in .’ Copies of protest {orwarded by
Pub. dates __ 2~ 2 E /- 95 Hearing held by Date
Watermaster recommendalion requested on PS5 /7S Recommended for [ approval [1 denial
Q]zéﬁ 4{2;&2 . '-'#;Zi_._ rec'd. W by
Copy of transier sent to lien holder CROF!LMED
NGy p
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t

CARIBGL Coni i ooone . Lﬁm%m& 'Instrurnewa; ﬂleddt the request
R 1QLo m this _ 51 day of
S %:g » 181 C_in my office and :uly

in Microfilm Records

ANI_e a0
dor puty

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT

¢ T AfIM T AT T AT —=NT AT T —T-— AT, AT AT TIETT
OF THEZ TATE $F ITIAHQ IN LND FOR TED CCOUNTY oF CARIBCU

In the Matter of General ) Civil No. 2819
Determination of the Rights to )
the Use of Surface and )
Groundwater in the Rancroit-Lund ) FINAT: DECREE
Ares. )

)

R. Keith Higginson, Director of the Idaho Department of Water

Resources, filed a Motion for Final Decree on _“Lig ', 'S99ZT ,
\ 7

1992. The mecticn came on for hearing July 28, 1892,

Based on the motion and the argument presented at hearing, the
court finds and concludes as follows:

The Director’'s Report for the Bancroft-Lund Area was £filed
‘November 15, 1882. The court entered an Order Amending Report,
which amended ginding of Fact No. 14 and Conclusions of Law 16 and
18, and amended the List of Claims/Rights Not Recommended.

Last Chance Canal Company and Utah Power & Light Company filed
objections to the report.

The adjudication statute provides for entry of partial decree
of uncontested matters, entry of f@fbﬁé@%mﬁﬁ decrees as

e e e BT
Mo aivio s

FINAL DECREE, Page 1 MAY 1 41396 23D
JUN g W



De @ ¢ 143995

necessary to resolve objecticons and final decree incorporating all
partial decrees. Idaho Code §42-1412(8){8)(10). A List of the
Uncontested Portions of Director’s Report has been filed with the
court as zrequired by Idaho Code §42-1412(9), and hearing on the
partial decree of uncontested matters i1s set for July 28, 19%2.

A Stipulation Resolving Objections of Utah Power & Light
Company and Last Chance Canal Company has been filed with the court
aleng with a motion seeking approval of the stipulaticn. Hearing
on the motion was set for July 28, 1992, immediately preceding
hearing on partial decree of uncontested matters. Upon entry of
the order zpproving stipulation theres werse no contsstad matters
remaining to be resolved. Therefore, no partial decrees are
necessary and the court may proceed with entry of the final decree
completing the Bancroft-Lund adjudication.

TEEREFORE, IT IS HEREBY ADJUDGED AND DECREED that:

All rights to the use of surface and groundwater frcm the
Bancroft-Lund Area are as described in the Director’s Report,
except that:

1. The Findings of Fact and Conclusions of Law attached
hersto are substituted for the Findings of Fact and Conclusions of
Law in the Director’s Report.

2. List of Claims/Rights Not Recommended attached hereto are
substituted for the List of Claims/Rights Not Recommended in the

Director's Report.

DATED this Q‘%W day of ézzﬂ“ , 1992.
’ l

s e
DANIEL C. HURLBEPES'®
District Judge

i fd I

n\_,.-ﬂ\_

FINAL DECREE, Page 2 MAY 1 4@3@ 03 ?!f[]'
r | £ £aUs

§

i




X @0 11395

STATE OF IDAHO )
S5,
COUNTY OF CARIBOU )

Y, Rebecca A. Jenkins, Clerk of the District Court of the
Sixth Judicial District of this State of Idaho, in and for the
County of Caribou, do hereby certify the foregoing to be a full,
true and correct copy of the Judgment duly made and entered on the
minutes of the said District Court in the above entitled action,
and that I have compared the same with the original, and the same
in a correct transcript therefrom, and or the whole thereof.

ATTEST, my hand and the Seal of said District Court this dﬂ?pk/
day of July 1992.

REBECCA JENKINS-SMITH, Clerk

by: .
Deputy erk
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MEMORANDUM

TO: FILE /3 ~O //tS

FROM: PAM SKAGGS

RE: TRANSFER # 25_‘{5“
DATE: é/?:f’/f’f

Original Transfer Application, Form and correspondence
regarding the above referenced Transfer is located within
file % /5022257 .

MICROFILMED

10N 4 G e



™
Uiy

» ®
State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE

GOVERNOR
June 23, 1999 KARL J. DREHER
DIRECTOR
Gem Valley Farms
C/o Chad Neibaur
1550 Bancroft Rd

Bancroft, ID 83217

Re: Notice of Violation and Cease and Desist Order; Diversion of Water from Second
Well in the NW1/4 of Section 20, T9S, R40E

Dear Mr. Niebaur,

Enclosed is a Notice of Violation and Cease and Desist Order regarding your diversion

facilities under Transfer No.s 4703, 4704 and 4703, and failure to comply with the

Agreement and Consent Order dated July 23, 1996, Please note all civil penalties and

compliance dates stipulated in the attached order. Please also note your opportunity to

- request a compliance conference concerning this matter. Please also note on the order the
time frame and manper in which such a request must be made. '

The purpose of this letter is to also formally notify you that you are prohibited from using
both your old well and your replacement well located in the NW1/4 of Section 20, T9S,
R40E, B.M. You may use one of the two wells this irrigation season, but not both wells
uniess and until a water right transfer has been approved which adds a second point of
diversion to the rights authorized to be diverted from this location. The transfer that you
filed last year, Transfer No. 5353, did not request adding a second point of diversion.

The advertising and processing of that transfer did not involve the addition of a second

. point of diversion. As a result, a new transfer must be approved in order to use both
wells at this location. The department suggests that you immediately file a water right
transfer if you intend to use a second well at this location. It is possible the department
could allow diversion of water from a second well if a transfer is filed and processing is -
completed to some point. However, you are prohibited from using a second well until
you have received some formal approval from IDWR. Department staff and the water
district watermaster will monitor the water use and power consumption at this location.

Respectfully

4

Tim Luke

Ce: Craig Shuler, Watermaster i
Howard Jones, Eastern Region MICROEL MED
Norman C. Young, IDWR v
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF DIVERSION OF )

WATER BY GEM VALLEY FARMS )

AND/OR CHAD NIEBAUR NOT IN ) NOTICE OF VIOLATION
CONFORMANCE WITH AGREEMENT ) AND CEASE AND DESIST
AND CONSENT ORDER ORNOT IN ) ORDER

CONFORMANCE WITH VALID )

WATER RIGHTS )

The Director of the Department of Water Resources (department), being charged
with the duty of protecting vested water rights, enforcing specific certain statutes of the
state of Idaho and the rules of the department, and being authorized to order the cessation
of violations or attempted violations of the provisions of the law relating to appropriation
and distribution of water; has investigated the use of water by Gem Valley Farms, Inc.
and/or Chad Neibaur therein collectively termed “Gem Valley™).

Based on the department’s investigation and understanding of the law, the
Director finds, concludes and orders as follows:

FINDINGS OF FACT

1. That on July 23, 1996, the Director of the department and Gem Valley entered
into an Agreement and Consent Order, pursuant to Section 42-351, Idaho Code whereby
the department ordered Gem Valley to comply with certain provisions specified in the
consent order.

2. That the findings of fact and conclusions of law contained in the Agreement and
Consent Order are incorporated herein by reference.

3. That pursuant to the Agreement and Consent Order, Gem Valley agreed to
endeavor to divert and use water in compliance with the water rights as recorded.

4. That pursuant to the Agreement and Consent Order, Gem Valley was required to
immediately install and maintain measuring devices acceptable to the department on each
diversion facility authorized under water rights No.s 13-02259, 13-07165, 13-07261, and
13-07198 and on the system that carries canal water to commingle with ground water for
the “south system” as described in Transfer No.s 4703, 4704, and 4705.

3. That pursuant to the Agreement and Consent Order, Gem Valley was required to
pay a civil penalty of $1000.00 if it failed to comply with the terms of the Agreement and
Consent Order.
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6. That based on investigation by department staff, Gem Valley has not installed or
maintained measuring devices on any of the diversion facilities authorized under those
water rights and transfers identified under Finding of Fact No. 3 above.

7. That Gem Valley has for the past three irrigation seasons commingled surface
water with ground water from a well located in the SENW of Section 29, T9S, R40E,
B.M., and thereby used ground water on lands not authorized by those water rights and
Transfers identified in Finding of Fact No. 4. :

8. That on Qctober 10, 1996, staff from the Idaho Department of Water Resources
found and documented that Gem Valley had diverted water from a well located in the
SWSW of Section 20, T9S, R40E, B.M., for use on lands that were not authorized by
water rights held by Gem Valley.

9. That the Watermaster of Water District 13-T that was duly elected and appointed
during 1998, reported to the Department that on July 8,1998, Gem Valley had diverted
water from the well located in the NESW of Section 20, T9S, R40E, B.M,, for use on
lands that were not authorized by water rights held by Gem Valley.

10.  That Gem Valley has not endeavored to use water in compliance with the water
rights as recorded.

CONCLUSIONS OF LAW
L. Idaho Code 42-1701B(6)(a) states, in pertinent part:

...that persons determined to be in violation of section 42-351, Idaho Code, shall
be liable for a civil penalty not to exceed:

(ii) For irrigation uses, three hundred dollars ($300) annually for each acre
irrigated, in whole or in part, by the illegal use or diversion.

2. Investigation by the department found that Gem Valley has not installed or
maintained measuring devices on the diversion facilities identified under the water rights
and transfers identified under Finding of Fact No. 4.

3. Past investigation by the department and monitoring by the water district
watermaster has shown that Gem Vailey has irrigated land from diversion facilities not
authorized by water rights held by Gem Valley.

4, Gem Valley has failed to adhere to the requirements of the law, the terms of the
Agreement and Consent Order dated July 23, 1996, and the authorized water rights as
approved by Transfer No.s 4703, 4704 and 4705.

5. Gem Valley should pay a $1000.00 civil penalty for failure to comply with the '
terms of the Agreement and Consent Order.
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6. The director should issue a Notice of Violation instructing Gem Valley to
immediately cease and desist diverting water to lands not described as a place of use as
authorized by Gem Valley’s water rights.

ORDER
IT IS HEREBY ORDERED as follows:

1. Gem Valley shall cease and desist diverting water from the diversion facilities

under Transfers 4703, 4704 and 4705, by July 8, 1998 unless and until:

a) Gem Valley installs measuring devices as required by the Agreement and Consent
Order, and;

b) Gem Valley configures its diversion and conveyance facilities in the SWSW of
Section 20 and in the SENW of Section 29, T9S, R40E, B.M,, in a manner that is
consistent with its water rights. Specifically, Gem Valley must configure its well in
Section 29 so that ground water use from the well is limited to use on the pivot in the
NE1/4 of Section 29, and on 68 acres within the NESW, NWSE and SENW of
Section 29. Gem Valley must also configure its diversion in the SWSW of Section 20
so that ground water diverted from this well is not diverted to the pivots located in the
N1/2 of Section 20, the W1/2 of Section 16 as proposed by Transfer No. 5353, or the
mini-pivot located in the center of section 20.

2. For failure to comply with the Agreement and Consent Order of July 23, 1996,
Gem Valley shall pay a one thousand-dollar ($1,000.00) civil penalty to the department.
The penalty shall be paid by July 23, 1999.

3. For any future diversion of water or application of water to lands not authorized
by the water rights, transfers, or by subsequent order and decision by the department, the
water user shall pay a civil penalty of three hundred dollars ($300) annually per acre for
each acre that is irrigated and that is not in conformance with the water rights, the final
order, or subsequent decision by the department.

4, Gem Valley is entitled to a Compliance Conference with department staff if
Gem Valley submits a written request for a conference to the department within fourteen
(14) days of receipt of the Notice of Violation. The written request must describe how
Gem Valley will cornply with the law. :

A
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5. Gem Valley shall have the opportunity to enter into a second Consent

Agreement with the Department to remedy the violation and to assure future compliance
with the laws of the State of Idaho. ‘

A)
DATED this 22™day of June, 1999,

M
NORMAN c.‘s(omv} ()

Administrator
‘Water Management Division



State of Idﬂh(’ .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. BOX 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
July 30, 1997 LI £ Bl

CHAD NEIBAUR KARL J. DREHER
GEM VALLEY FARMS DIRECTOR

1550 CENTRAL RD
BANCROFT, ID 83217

Re: Review of Approved Transfer No.s 4704 & 4705

Dear Mr. Neibaur:

My recent field inspections of your ground water irrigation
systems described under the above transfers revealed some
inconsistencies between the approved transfers and the actual
irrigation operation. We discussed these inconsistencies at your
office on July 18. Specifically, the place of use under transfer
4704 (water rights 13-07165 & 13-07261) did not match the actual
1997 irrigated place of use. The pivot in the SE1/4 of section 19,
TSS R40E was irrigating a full circle instead of omitting 42 acres
in the SESE and SWSE of this section as directed by the final order
approving transfer no. 4704, In addition, several corners
(approximately 15 acres) in the SE 1/4 of section 19 and the SW1/4
of section 20, T9S R4CE wers being irrigated but were not
authorized to be irrigated under the final order.

Based on our meeting, it is my understanding that you have
chosen not to implement approved transfer nc. 4704 which involved
use of the well in the 8SWi/4 of section 20 to irrigate the two
pivots in the S1/2 of secticn 20 and a third pivot in the SE1/4 of
section 19 (system was described as the center system under the
final order). Rather than perfect the transfer, you are instead
using rights 13-07163 and 13-07261 as they were racorded pricr to
the approval of transfer 4704. If this understanding is correct,
then the Department regquests that you submit a written statement
verifying that the transfer has not been accomplished. Upen
receiving your verificatiocn, we will then change water rights 13-
07165 and 13-07261 to the place of use as recorded prier to
approeval of the transfers. You dc not need to file a second
transfer if there has been no change to the two rights.

We also ask that you submit a statement regarding that portion
of transfer 4705 which created right 13-07198B. This right is
appurtenant Lo 42 acres in the SE1/4 of section 19. Since transfer
4704 has not been implemented, it seems that this porticn of
transfer 4705 has alsc not been accomplished. Right 13-07198B is
not part of the center pivot system and dces not need to identify
Che 42 acres in section 19 or the well in the SW1l/4 of section 20.
1T seems more appropriate for this right to revert back to the
original place of use and point of diversion in section
29 (Christensen well). You may need te file a second transfer to
move the 42 acres from section 19 to section 29 since we can not
match the criginal location where all of the 42 acres would revert.
Filing a new transfer will allow you to Cho%ﬁfﬁﬁgﬁaﬁﬁﬁftlon cf the




42 acres.

Finally, I want to remind yocu that a condition of approval for
the approved transfers required installation of totalizing
measuring devices on the points cof diversion under the transfers.
I am not certain if the condition applies to the well in the SWl/4
of section 20 if the transfer has not been accomplished. I believe
that power records can be used for this well to estimate total
annual withdrawals as long as the well is used to irrigate the two
pivots and handlines in the SW1/4 of section 20 and the SEl1/4 of
section 19. We probably need to remeasure the power consumption
coefficients £rom last year since you added the corners and
handlines in 1997. I have asked the watermaster to visit with you
and review the plumbing and valving for this well so that he can
confirm that the pivot in the SE1/4 of section 20 will not be
irrigated from the well in the SWi/4 of section 20 (i.e.; as
originally proposed and approved under transfer 4704).

The measuring device requirement is still in effect for the
wells in section 29 (Christensen well) and the NW1i/4 of section 20
(Hansen well) . A measuring device must be installed for the
Christensen well since this is a complicated system which can not
be estimated accurately using power racords. Any device or devices
installed for this system must measure the ground water diversion
separate from the commingled surface water.

Although a device has not been installed for the Hansen well,
I think we can consider relaxing this condition and instead use
power records to estimate withdrawals since this system does not
appear to be too complicated. This approach will work if you can
track the hours of operaticn or percent of seasonal use foxr the
different conditions of use . The watermaster may be able to
assist in monitoring the operating conditions. I have enclcsed a
tracking form to help you in tracking the operating conditions for
this well. 1If cperating conditcions are not monitored properly,
then IDWR may insist on the installation of a measuring device.

We ask that your written statement regarding transfer 4704 be
submitted as soon as possible. 1If a statement is not submitted
within 30 days, IDWR will assume that vou have no further intention
to accomplish transfer 4704 and will take action to change rights
13-07165 and 13-07261 as recorded before approval of the transfer.
Further action may be taken on the portion of transfer 4705
involving right 13-07198B if you fail to provide us with direction
regarding this right. You may contact me directly at 327-7864 if
you have any further questions.

Respectfully,
//5:2%

Tim Luke

cc: Wayne Waddoups, Watermaster o
Norm Young, IDWR AMICROFILME -
Jim Johnson, IDWR

Harold Jones, Eastern Regicn VRERD e
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BEFORE THE DEPARTMENT OF WATER RESOURCES

AUS 19 1995
OF THE 5
spartment of Water Resours
STATE OF IDAHO

IN THE MATTER OF DIVERSION OF )
WATER BY GEM VALLEY FARMS ) AGREEMENT AND
AND/OR CHAD NEIBAUR WITHOUT ) CONSENT ORDER
A VALID WATER RIGHT OR NOT IN )
CONTORMANCE WITH A VAL )
WATER RIGHT )}

)

The Director of the Idaho Department of Water Resources (department), being charged
with the duty of enforcing certain statutes of the state of Idaho and the rules of the department,
and being authorized to order the cessation of violations of the provisions of law relating to
appropriation and distribution of water, hereby enter into this Agreement and Consent Order with
Chad Neibaur, acting on his own behalf and for Gem Valley Farms, Inc. (herein collectively
termed "Gem Valley").

NOW, THEREFORE, fo]iowing a compliance conference and before the taking of any
testimony herein, and without hearing or contested administrative adjudication of any issue of fact
or law, and upon the consent of the parties, it is HEREBY STIPULATED AS FOLLOWS:

FINDINGS

1. That on June 28, 1996, the department issued a Notice of Violation and Cease and
Desist Order, pursuant to the provisions of Section 42-351, Idaho Code, ordering Gem Valley
immediately to cease diverting water and applying it to lands not in accordance with the water
rights for those lands.

2. That the findings of fact and conclusions of law contained in the Notice of
Violation and Cease and Desist Order are incorporated herein by reference.

3. That a compliance conference, pursuant to Section 42-351, Idaho Code, was held
on June 10, 1996, at Grace, Idaho. Gem Valley provided information demonstrating that ground
water is being used for the 1996 irrigation season at lower diversion rates and on fewer acres than
authorized under the applicable water rights. However, some ground water has been applied to
lands from wells other than those authorized under the water rights.

AGREEMENT AND CONSENT ORDER, page 1 | Y F 190
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4, That Gem Valley desires to remedy the violations of Idaho water law alleged in the
Notice of Violation through compliance with the terms and conditions of this Agreement and
Consent Order which is entered into in accordance with the provisions of Section 42-351, Idaho
Code.

AGREEMENT AND ORDER

Based upon the foregoing findings and pursuant to agreement of the parties, the
department orders as follows:

1. That Gem Valley will endeavor to divert and use water in compliance with the
water rights as recorded.

2. That Gem Valley will pay a civil penalty of $100 per diversion for each day or part
thereof that water is used in violation of the terms and conditions of the applicable water rights
after service of the Notice of Violation and Cease and Desist Order. Civil penalties will be paid
within 30 days of notice given by the department.

3. That Gem Valley will immediately install and maintain measuring devices
acceptable to the department on each diversion facility authorized under water rights Nos. 13-
02259, 13-07165, 13-07261, and 13-07198 and on the system that carries canal water to
commingle with ground water for the "south system" as described in Transfer Nos. 4703, 4704,

and 4705.

4. That Gem Valley will not operate pivot systems located in the NW quarter of
Section 29 and the SW quarter of Section 20, Township 9S, Range 40E, B.M., at any time canal
water is not being supplied at a rate adequate to supply these pivot systems.

5. The department will suspend imposition of the $1000.00 civil penalty due under
provision No. 2. of the Notice of Violation pending compliance with this Agreement and Consent
Order. The department will require payment of the $1000.00 civil penalty if Gem Valley fails to
fully comply with the terms of this Agreement and Consent Order.

6. This Agreement and Consent Order shall be effective immediately for the 1996
irrigation season only upon signing by both parties. Compliance with the Agreement and Consent
Order by Gem Valley shall preclude any civil enforcement action by the department for the
violations alleged in the Notice of Violation.

7. By signing this Agreement and Consent Order, Gem Valley hereby waives any
right that it otherwise has to contest the provisions of the Agreement and Consent Order.

8. If Gem Valley does not comply with the terms of this Agreement and Consent
Order, the department may seek and obtain in an appropriate district court specific performance
of the Agreement and Consent Order and such other relief as authorized by law.

AGREEMENT AND CONSENT ORDER, page 2 MICROS:
OFILMED
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9. Upon a determination by the director of the department that unauthorized use of
ground water by Gem Valley is injuring the use of another water right, the department may take
action in accordance with applicable law to prevent continued unauthorized use.

10.  This Agreement and Consent Order shall be executed by the parties in duplicate.

AL
SIGNED this 22 day of July, 1996.

KARL J. DREHER
Director

Jloe O

Norman C. Young y y
Water Management Division

CONSENT

Gem Valley bereby acknowledges and agrees to the terms and conditions of this
Agreement and Consent Order and consents to its issuance.

SIGNED this day of July, 1996.

ﬁ@ry ﬂm‘%ﬂﬂ«u——

CHAD NEIBAUR
Gem Valley Farms

AGREEMENT AND CONSENT ORDER, page 3 Mic ROFILMED
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State of Idaﬂ» .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

COPRY

July 23, 1996

Chad Neibaur

Gem Valley Farms
1550 Central Road
Bancroft, ID 83217

Re:  Agreement and Consent Order for Gem Valley Farms

Dear Mr. Neibaur;

On July 12, 1996 a draft Agreement and Consent Order was faxed to you for your review
and comment. Your faxed response accompanying the diversion data and place of use map did
not specifically address the draft agreement but does indicate your intent to work cooperatively
on this matter. Accordingly, please find enclosed two original Agreement and Consent Orders.
Please sign both originals of the Agreement, return one original to me and retain one original for
your records, I am enclosing a postage-paid envelope for your convenience in returning one
original to this office.

If you have any questions, please do not hesitate to contact me or my office.
Sincerely,

Jl—

Norman C. Young
Administrator
Water Management Division

NCY/dde
Encl.

MICROFILMED
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MEMORANDUM
TO: CHAD NEIBAUR by FAX #
FROM: NorRM YouNe A/ T
SUBJECT: DRAFT CONSENT AGREEMENT
DATE: July 12, 1996

This memo accompanies a draft of a consent agreement
discussed at the compliance conference on Wednesday. Please
review the draft and provide any comments you have to Tim Luke at
208-327~7864 on Monday or as soon thereafter as poessible. I will
be out of town next week, .but will check in with Tim so that the
agreement can be finalized as soon as you have reviewed it.

I have added one substantive condition to the order (see #9)
that was not specifically discussed, but I believe to be
necessary and in tune with our general discussions.

I would like to have a copy of the map and other information
that you presented at the conference. It can be faxed to my
attention at 208-327-7866.

I appreciated the opportunity to meet and discuss this
matter with you and Mitch, and I trust that the consent agreement
will satisfactorily resolve the matter.

c. Tim Luke
Wayne Waddoups (by FAX)

MICROFILMED
1199
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF DIVERSION OF
WATER BY GEM VALLEY FARMS
AND/OR CHAD NEIBAUR WITHOUT
A VALID WATER RIGHT OR NOT IN
CONFORMANCE WITH A VALID
WATER RIGHT

AGREEMENT AND
CONSENT ORDER

Tl Sl N Sept® Nt Sund® s

The Director of the Idaho Department of Water Resources
(department), being charged with the duty of enforcing certain
statutes of the state of Idaho and the rules of the department,
and being authorized to order the cessation of violations of the
provisions of law relating to appropriation and distribution of
water, hereby enter into this Agreement and Consent Order with
Chad Neibaur, acting on his own behalf and for Gem Valley Farms,
Inc. (herein collectively termed "Gem Valley").

NOW, THEREFORE, following a compliance conference and before
the taking of any testimony herein, and without hearing or
contested administrative adjudication of any issue of fact or
law, and upon the consent of the parties, it is HEREBY STIPULATED
AS FOLLOWS:

FINDINGS

1. That on June 28, 1996, the department issued a Notice of
Violation and Cease and Desist Order, pursuant to the provisions
of Section 42-351, Idaho Code, ordering Gem Valley immediately to
cease diverting water and applying it to lands not in accordance
with the water rights for those lands.

2. That the findings of fact and conclusions of law
contained in the Notice of Viclation and Cease and Desist Order
are incorporated herein by reference.

3. That a compliance conference, pursuant to Section 42-351,
Idaho Code, was held on June 10, 1996, at Grace, Idaho. Gem
Valley provided information demonstrating that ground water is
being used for the 1996 irrigation season at lower diversion
rates and on fewer acres than authorized under the applicable
water rights. However, some ground water has been applied to
lands from wells other than those authorized under the water
rights.

4., That Gem Valley desires to remedy the violations of Idaho
water law alleged in the Notice of Violation through compliance

AGREEMENT AND CONSENT ORDER, page 1




with the terms and conditions of this Agreement and Consent Order
which is entered into in accordance with the provisions of
Section 42-351, Idaho Code.

AGREEMENT AND ORDER

Based upon the foregoing findings and pursuant to agreement
of the parties, the department orders as follows:

1. That Gem Valley will endeavor to divert and use water
in compliance with the water rights as recorded.

2. That Gem Valley will pay a civil penalty of $100 per
diversion for each day or part thereof that water is used in
violation of the terms and conditions of the applicable water
rights after service of the Notice of Viclation and Cease and
Desist Order. ¢Civil penalties will be paid within 30 days of
notice given by the department.

3. That Gem Valley will immediately install and maintain
measuring devices acceptable to the department on each diversion
facility authorized under water rights Nos. 13-02259, 13-07165,
13-07261, and 13-07198 and on the system that carries canal water
to commingle with ground water for the "south system" as
described in Transfer Nos. 4703, 4704, and 4705,

4. That Gem Valley will not operate pivot systems located
in the NW quarter of Section 29 and the SW quarter of Section 20,
Township 95, Range 40E, B.M., at any time canal water is not
being supplied at a rate adequate to supply these pivot systems.

5. The department will suspend imposition of the $1000.00
civil penalty due under provision No. 2. of the Notice of
Violation pending compliance with this Agreement and Consent
Order. The department will require payment of the $1000.00 civil
penalty if Gem Valley fails to fully comply with the terms of
this Agreement and Consent Order.

6. This Agreement and Consent Order shall be effective
immediately for the 1996 irrigation season only upon signing by
both parties. Compliance with the Agreement and Consent Order by
Gem Valley shall preclude any civil enforcement action by the
department for the violations alleged in the Notice of Violation.

7. By signing this Agreement and Consent Order, Gem Valley
hereby waives any right that it otherwise has to contest the
provisions of the Agreement and Consent Order.

8. If Gem Valley does not comply with the terms of this
Agreement and Consent Order, the department may seek and obtain
in an appropriate district court specific performance of the

AGREEMENT AND CONSENT ORDER, page 2 :
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Agreement and Consent Order and such other relief as authorized
by law.

9. Upon a determination by the director of the department
that unauthorized use of ground water by Gem Valley is injuring
the use of another water right, the department may take action in
accordance with applicable law to prevent continued unauthorized
use.

10. This Agreement and Consent Order shall be executed by
the parties in duplicate.

8IGNED this day of July, 1996.

KARL J. DREHER
Director

Norman C. Young
Water Management Division

CONSENT
Gem Valley hereby acknowledges and agrees to the terms and
conditions of this Agreement and Consent Order and consents to
its issuance.

S8IGNED this day of July, 1996.

CHAD NEIBAUR
Gem Valley Farms

AGREEMENT AND CONSENT ORDER, page 3
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Ta: Norman Young
State Of Idaho
Department of Water Resources

From: Chad Neibaur
Gem Valley Farms

RE: Notice of Violation/ Compliance Conference

Dear Mr. youndg:

I am hereby requesting a conference with you to discuss our

use of water rights 13-02259, 13-07165, 13-07261, and 13-07198.

You have made a condition of this request that I describe *how

Gem VaYley will comply with the law.” I would ask that we be
allowed the opportunity to discuss with you and possibly Mr.

Haroid Jones {who has helped draft our transfers) possible remedies
for compliance, pricr to ¢oming to a formal Compliance Conference.
Likewise, I believe an informal meeting may help clarify the

situation before having to bring so many people into g

Also, if at all possible, I would like to meet at the Water Resource
offices in Idaho Falls so as to accommodate Mr., Jones and my brother
Mitchel Nelkaur(whose office 12 in Rexburg). We would like to meet

with you at the earliest convenience.

. Please advise. . .

'“Sincerel PR

Y

Chad B. Neilbhaur
Gem Valley Farms

MICROFILMED
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State of Id;&) .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

June 28, 1996 KARL J. DREHER
DIRECTOR

Dear Interested Parties:

The accompanying order is a "Final Order” issued by the department pursuant to section 67-
5246 or 67-5247_Idaho Code.

Section 67-5246 provides as follows:
(1)  Ifthe presiding officer is the agency head, the presiding officer shall issue a final order.

(2)  Ifthe presiding officer issued a recommended order, the agency head shall issue a final
order following review of that recommended order.

(3)  If the presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is reviewed,
the agency head shall issue a final order.

(4)  Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance of
that order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the filing
of the petition.

(5)  Unless a different date is stated in a final order, the order 1s effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party has filed a
petition for reconsideration with the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of: or
(b)  the petition is deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

(6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient.

() A non-party shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

MJ’CRDFFEMED
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(8)  The provisions of this section do not preclude an agency from taking immediate action
to protect the public interest in accordance with the provisions of section 67-5247, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days of
the service date of this order. The department will act on a petition for reconsideration within
twenty-one (21) days of its receipt, or the petition will be considered denied by operation of law. See
section 67-5243(4) Idaho Code.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final order
or orders previously issued in a matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing a petition in the district court of the
county in which:

i. A hearing was held,

i The final agency action was taken,

11i. The party seeking review of the order resides, or

v, The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final order,
b) of an order denying petition for reconsideration, or ¢) the failure within twenty-one (21) days to
grant or deny a petition for reconsideration, whichever is later. See section 67-5273, Idaho Code.
The filing of an appeal to district court does not in itself stay the effectiveness or enforcement of the
order under appeal.

Sincerely,

Norman C. Young

Encl.



State of Idas .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7860

PHILIP E. BATT
GOVERNOR
April 29, 1996
KARL J. DREHER
DIRECTOR

RE: Inthe matter of Application for Transfer Nos. 4705 of Water Right No. 13-07198, No. 4703
of Water Right No. 13-02259 and No. 4704 of Water Right Nos. 13-07165 & 13-07261 in
the name of Gem Valley Farms

Dear Interested Party:

The accompanying order is a "recommended order" issued by the department pursuant to

Section 67-5243, Idaho Code. The provisiong of this order will not become effective unti] the
Director issues a final order in this matter.

Each party to these proceedings who appeared at the hearing may file a petition for
reconsideration, briefs and exceptions to the recommended order and may request oral argument
before the Director of the department as further described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a recommended order with the hearing
officer issuing the order within fourteen (14) days of the service date of the order. The hearing
officer will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See Section 67-5243(3), Idaho Code.

EX TIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of this recommended order, (b} the
service date of a denial of a petition for reconsideration from this recommended order, or (c) the
failure within twenty-one (21) days to grant or deny a petition for reconsideration from this
recommended order, any party may in writing support or take exceptions to any part of a
recommended order and may file briefs in support of the party's position on any issue in the
proceeding. Written briefs in support of or taking exceptions to the recommended order shall be
filed with the Director. Opposing parties shall have twenty-one (21) days to respond.

ORAL ARGUMENT

The Director may schedule oral argument in the matter before issuing a final order. Oral
argument on exceptions to a recommended order shall be heard at the discretion of the Director. If
oral arguments are to be heard, the Director will, within a reasonable time, notify each party of the
place, date and hour for the argument of the case. Unless the Director orders otherwise, all oral
arguments will be heard in Boise, Idaho. M CF?DF,L MED
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CERTIFICATE QF SERVICE
All exceptions, briefs, requests for oral argument and any other matters filed with the

Director in connection with the recommended order shall be served on all other parties to these
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER
The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The agency may remand the matter for further evidentiary hearings if further factual

development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

AP OF FINAL ER TO DISTRICT

A party aggrieved by a final order of the Director is entitled to judicial review in compliance
with sections 67-5271 through 67-5279, Idaho Code.

Sincerely,

L. GLEN SAXTON 5

Chief, Water Allocation Bureau

Enclosure
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Form 2223 . ‘ g’t—gt’i"c{(
6/78 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER ANALYSIS SHEET

"
INITIAL REVIEW BY: Ufuj 2

1. Right numberz.f_zéé.s;._ZZAL- - Applicant AQML[ZW_CZMEJ

2. Type of right: KDecree O License 3O Claim

3. Purpose of transfer: O Change point of diversion 23 Add diversion point(s) }{’Change place of use

O Other

4. Check:

a. \gé_Source ﬁ}/\Priority Eﬁé\mount Nurpose K‘Period of use
b. Eié iption of original point of diversion.
c. QD/:,c:iption of original place of use.

5, Amo:zm:o/Wud &/or water transferred:
a. All of right,

b. O Partof right (INOTE! Part B should be filfed in only if part of the right is owned by the applicant).
c. Eﬁ;k description of point{s) of diversion.

d. E}/Check description of place of use.

e, ﬂj/(eck map {shows p.d. and p.u. after transfer).

f. @;/C](eck for correct signature, notarization, and fee.

. o I f
Lo eck proof of ownership of right &/or land from which water is transferred. 4[&% wrie ;

h. Check for expansion in use of right. Comments Nfi

i mk for existing water rights from same source, on land water is being transferred to.
Right number{s) NA -

j. )ils use within a Watermaster District? X{ Yes O No

If yes, what district? Gv-auwéwq{-m bts:‘)fw ri"’ 29 ~ ? (&""*Wfﬂ L “"“J;J

5 ._.,-r' (f:‘i« w: ‘H— L4d

FINAL PROCESSING REVIEWBY:

1. Watermaster recommendation requested on 7-5-s775 Received on

APPSR P R5 A5
2. s transfer published correctly? & Yes [ No

3. Protest received? O Yes & No
RECOMMENDED ACTION

1. O Approve

2. O Deny

3. Conditions*

4. By Date

R TO S& T -Fs
Ao 7o Jo P-s-Rs

* All uses within Watermaster Districts require special conditions.
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. PUBLIC NOTICE
First Time Published

NOTIEE OF PROPOSED
CHANGE OF A WATER
: RIGHT

NO. 4704

Notice is hereby given that
Neibaur Farm Enterprises dba Gem
Valley Farms ¢/o Chad Neibaur,
1550 Central Road, Bancroft, ID
83217 has applied to the
Department of Water Resources (o
change place of use of the waters of
a groundwater source. The rights
sought to be changed are evidenced
by decrees and recorded as follows:

Decree No. 13-07165 Decreed to
U.S. Dept. of Agriculture in case of
State of Idaho vs. Gerald
Ackerman, et al in the Sixth
Judicial District county of Caribou.

Source: groundwater

Amount: 3.12 cfs

Priority: 04706/1977

Point(s) of Diversion: SWSW
SEC 20, T0OS, R40E, Caribou
County

The water is used for irrigation
of 156 acres from 04/15 to 10/15
within the SW1/4, SEC 20, T09S,
R40E, B.M.

Decree No. 13-07261 Decreed to
Dwain K. Christensen in case of
State of Idaho vs. Gerald
Ackerman, et al in the Sixth
Judiciat District-county of Caribou.

Source: groundwater

Amount: 2.00cfs

Priority: 09/10/1979

Point(s) of Diversion: SWSW,
SEC 20, T09S, R40E Caribou
County '

The water is used for irrigation
of 153 acres from 04/15 10 10/15
within the SE1/4, SEC 19, T09S,
RAQE, B.M.

TO BE CHANGED AS
FOLLOWS:

The water will be used to
irrigate 309 acres within the
N1/28E, SWSE, SEC 19, 51/2,
SEC 20, T095,R40E, BM. -

Any protests against approval of
the proposed change must be filed
with the Idaho Depatrtment of
Water Resonrces, 900 North
Skyline Drive, Idaho Falls, ID
83402, together with a protest fee
of $25 on or before September 285,
1995. The protesiant must also send
a copy of the protest. 0 the
applicant. -

(s) KARL J. DREHER
Director

Published in the Caribou County

Sun on Sept. 7 and 14, 1995,

Affidavit of
Publication

County of Caribou
State of Idaho 88

Mark Steele

being first duly Sworn on his
oath, states:

That he is Publisher

of the Caribou County Sun, a
newspaper of general circula-
tion in Caribou County, Idaho,
published weekly at Soda
Springs in said County that said
newspaper has bheen published
in said County uninterruptedly
and continuously for over sev-
enty-eight consecutive weeks,
prior to the first publication of
the annexed notice or advertise-
ment;

That the annexed notice was
published as per clipping at-
tached in the regular and entire
edition of said newspaper and
not in any supplement thereof

for 2 successive weekly

issues thereof, the date of the
first publication being the

Zth day of

September = 1995

The date of the last publication
peing the ___14%h  day of
— September | 1993
OnthisDth_ dayof Qctober
intheyearof 1555  before

me, a Notary Public, personally
appearpd - ‘

knn or idemified to me to be the
person whose name subscribed to
the within instrument, and being
by me first duly sworn, declared
that the statements therein are
true, and acknowledged to me that
he execuied the ‘same. 4

My commission expires:

March I 200




State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIF E. BATT
GOVERNOR
KARL 1. DREHER
September 5, 1995 DIRECTOR

ARLIN QLSON

WATER DIST 29

PO BOX 644

LAVA HOT SPRINGS ID 83246

RE: Application for Transfer No. 4703, 4704, & 4705
Dear Mr. Olson:
Please find enclosed a copy of the above referenced application.
Please review the application and submit any comments you may have
to our Department as soon as possible.
If we may be of further assistance, please feel free to contact us.
Thank you for your cooperation in this matter.
Respectfully submitted,
. Gomea ch
Harold W. Johes
Water Right/ Supervigor

HWJ/rb
enc.
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State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR
KARL J. DREHER
September 1, 1995 DIRECTOR

CHAD NEIBAUR

NEIBAUR FARM ENTERPRISES
GEM VALLEY FARMS

1550 CENTRAL RD
BANCROFT ID 83217

RE: Notice of Application for Transfers No.’s 4703, 4704, and 4705

Dear Applicants:

The Department of Water Resources acknowledges receipt of your
water right application. This office is currently in the process
of advertising the application in the Caribou County Sun on
September 7 & 14, 1995. The advertisement will be published for
two consecutive weeks, and a period of ten days following the
second publication will be allowed for the submittal of protests.

If the application is protested, you will be sent a copy of the
protest. The protest must be resolved before the application is
approved or denied. TIf the protest is not resolved voluntarily,
this Department will conduct a conference and/or hearing on the
matter.

If the application is not protested, it will be forwarded to our
State Office in about five weeks. State Cffice Personnel will
conduct a complete review prior to final processing of the
applications and will notify you of the outcome of this review.
When a permit is issued, you will be sent a copy. A typical
processing time for an unprotested application is about eight
weeks.

Please feel free to contact this office if you have any questions
regarding this procedure.

Sincerely,

?{é@é/ 51), =

Harold W. Jorés
Water Right (Supervisor

HWJ/rb WCROFILMED
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State of Idaho

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Idaho Falls, Idaho 83402-1718 - (208) 525-7161 - Fax (208) 525-7177

EASTERN REGION PHILIP E. BATT
GOVERNOR

September 1, 1995 KARL J. DREHER
DIRECTOR

CARIBOU COUNTY SUN
PO BOX 815
SCDA SPRINGS ID 83276

Dear Publisher:

Enclosed you will find a legal notice which we wish to have
published on the date indicated in your newspaper. If you cannot
publish the notice on the proposed date, please contact us
immediately.

An affidavit of publication must be submitted to the Department
along with the publication bill. Your cooperation is
appreciated.

Please send the affidavit of publication and publication billing
to this ocffice before September 25, 1995.

Yours truly,

AL SE

Rita Bodell
Secretary

Enc.

"r\-’;‘?r\.:—a'
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NOTICE OF PROPOSED CHANGE OF A WATER RIGHT
NO. 4704

Notice is hereby given that Neilbaur Farm Enterprises dba Gem
Valley Farms c¢/o Chad Neibaur, 1550 Central Rd., Bancroft, ID
83217, has applied to the Department of Water Resources to change
place of use of the waters of a groundwater source. The rights

sought to be changed are evidenced by decrees and recorded as
follows:

Decree No. 13-07165 Decreed to U.S. Dept. of Agriculture in case of

State of Idaho vs. Gerald Ackerman, et al in the Sixth Judicial

District county of Caribou.

Source: groundwater

Amount: 3.12 cfs Priority: 04/06/1977

Point (s) of Diversion: SWSW, SEC 20, T09S, R40E, Caribou County
The water is used for irrigation of 156 acres from 04/15 to

10/15 within the SW1/4, SEC 20, T09S, R40E, B.M.

Decree No. 13-07261 Decreed to Dwain K. Christensen in case of

State of Idaho vs. Gerald Ackerman, et al in the Sixth Judicial

District county of Caribou.

Source: groundwater

Amount: 2.00 cfs Priority: 09/10/1979

Point (g) of Diversion: SWSW, SEC 20, T09S, R40E, Caribou County
The water is used for irrigation of 153 acres from 04/15 to

10/15 within the SE1/4, SEC 19, T09S, R40E, B.M.

TQ BE CHANGED AS FOLLOWS:
The water will be used to irrigate 309 acres within the
N1/28E, SWSE, SEC 19, 81/2, SEC 20, T093, R40E, B.M.

Any protests against approval of the proposed change must be
filed with the Idaho Department of Water Resources, 9200 N. Skyline
Dr., Idaho Falls, 1D, 83402, together with a protest fee of $25 on
or before September 25, 1995. The protestant must also send a copy
of the protest to the applicant.

KARL J. DREHER
Director

- Published in the CARIBOU CQUNTY SUN on September 7 & 14, 1995.



