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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of |ldaho as herein set forth.

Scale: 2 inches equal 1 mile

i
AL

v




anvry

LT




Form 219

6/86 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORT

A. GENERAL INFORMATION Permit No. e W e
1. Owner: LARE Kz ¥ p‘}:,;',;gNo_ SEPL B a's
Current Address: /3/3 ZLaura TAabhn F Lo 1
2. Accompanied by: __ & ¢ & " Aeat EXAM.DATE: /<o -87
Address: oax [/ 3e [, Alinic LA A Phone No. 2256 7~ 23/</
Relationship to Permit Holder: _££2.52 .5 Lrand
3. Source: Yasro0 O tributary to /22 7 A

B. OVERLAP REVIEW

1. Other water rights with same place of use: Alef

[0 Copies Attached

o
2. Other water rights with same point of diversion: e f.

O Copies Attached [0 Copies of Field Exam's Attached

C. SYSTEM DESCRIPTION

1. Diversion System Diagram: Indicate all major components and distances between components. Indicate weir
size/ditch size/pipe i.d. as applicable. [0 Alternative diagram attached

A T

Scalze% S B/.._
2. Copy of U.S.G.S. Quadrangle Attached Aerial Photo Attached

m/g/mﬂng location(s) of point(s) of diversion and (required for irrigation of 10 acres or more).

lace(s) of use (required).
Photo of Diversion and System Attached
{required for all but single household domestic groundwater, and stockwater.
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State of ldaho
Department of Water Resources

WATER RIGHT LICENSE

WATER RIGHT NO. 15-07025 :
Priority: February 8, 1976 Maximum Diversion Rate: L 0.25 CFs
Maximum Diversion Volume: 43.8 AF

This is to certify, that LORRAINE KENT
CLAUDE KENT TRUST

1313 LAUREL DR.

IDAHO FALLS, ID 83401 has complied with the terms and conditionsg
of the permit, issued purguant to Application for Permit dated February 5, 1976; and
has submitted Proof of Beneficial Use on November 21, 1983. An examinatlon indicates
that the works have a diversion capacity of .400 cfs of water from:

11

SPRING tributary to DAIRY CREEK

source, and a water right has been established as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
IRRIGATION 03715 to 11/15 0.25 CFS 43.8 AF
LOCATION OF POINT{S) OF DIVERSION: SWNE , Sec. 23, Township 11S, Range 34E

ONEIDA County

PLACE OF USE: IRRIGATION

A EAAT ERAS ERAICN LY ST EAAY LR A A A A AN Py EAEY SR O ALY £ A AR T AR i SO AT U gt T At T A T ALY T A,
OO 8O- - -G GO0 - QO- O - D - )- OO0

AR R R R R AR R R R R R RN R R R R N R R R R R R R R R R R R R R R R R R - R R R RO - - - O RR

TWN RGE SEC ACRES ACRES ' ACRES TOTAL
11s 34 23 SENE 9 NESE 3.5 12.5

i Total number of acres irrigated: 12,5
2
_ i CONDITIONS,/REMARKS :

2 1. The maximum diversion volume is defined as the maximum allowable

fs volume of water that may be diverted annually from the source

5 under this right. The use of water confirmed by this right is

X limited to the amount which can actually be beneficially used,

4 The maximum diversion volume may be adjusted to reflect cropping

4 patterns or acceptable standards of water delivery efficiency.

24 2. This water right is appurtenant to the described place of use.

24 3. This right is sibject to all prior water rights and may be

4 forfeited by five years of non-use.

& 4. Modifications to or variance from this license must be made

4 within the limits of Section 42 222, Idaho Code, or the

4 applicable Idaho law, : o
MICACHLIED

2

)

o) ' JAN O ad
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&) Department of Water Resources &
) (&
> WATER RIGHT LICENSE &
; WATER RIGHT NO. 15-07025 &
-, ¢
% This license is issued pursuvant to the provisions of Section 42-219, Idaho Code. &
¥ Witness the seal and signature of the Director, affixed at Boise, this /.27 S
g day of _ _Pecanpee , 1972 . <
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BEFORE THE DEPARTMENT OF WATER RESOURCES
QOF THE

STATE OF IDAHO

IN THE MATTER OF PERMIT

NO. 15-7025 IN THE NAME OF ORDER ADVANCING
DATE OF PRIORITY
LORRAINE & CLAUDE KENT TRUST

This matter having come before the Department of Water
Resources (Department) as a result of preparing Permit No. 15-7025
for issuance of a license, the Department finds, concludes

and orders:

FINDINGS OF FACT
1. The Department approved Application for Permit
No. 15-7025 to appropriate the public waters of the State of Idaho
with a proposed priority of February 5, 1976.
2. On December 8, 1986 the Department advised the permit holder
that a license examination fee was required before an examination
could be conducted to confirm the extent of use developed under the

permit. The examination fee was due on February 6, 1987.

3. The license examination fee was received on

TN
‘ngﬂ?ﬂwgﬁisgr 3 %

February 9, 1987, 3 day(s) late.




CONCLUSIONS OF LAW
1. The Director may advance the priority date of the permit
one day for each day the license examination fee is late, pursuant

to the provisions of Section 42-217, Idaho Code.

2. The date of priority of Permit No. 15-7025 should be

advanced 3 dayl(s}.

ORDER

IT IS HEREBY ORDERED that the date of priority of Permit
No. 15-7025 is advanced to , Fgbruary 8, 1976. E
Dated this Zl; ay of
.

' —
Chitf, Water Allocation Bureau

» 1989

e e
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Identification No.

" Form 204
5/78
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCE ]fﬂ f\ r1 E -r“
RETVET 26T
MEBELYE[JREQUEST FOR EXTENSION OF THVIE L

) To provide additional time in which to submit SEP 2% 1980

SEP 22 1980 proof of beneficial use on a water right permit .
Denaitment or Water Resources

Department «f Watar Rogoirons
2223 Oaktrail Drive zToane Fauls

Larry H. Kent of
{Name) {Address)
State of Idaho , deposes and says:
That he is the holder, or the duly authorized agent of the holder*, of Permit to Appropriate the Public
15-7025

Waters of the State of ldaho No.

That under the terms and conditions of said permit, work thereunder was required to be completed on or

before Oct. 1 ,19 80 .

That he has heretofore performed the following work described under said permit:

Costing $

That he is unable to complete the remainder of the work within the required time for the following

The water rights under the above application have been the subject of
The matter has been through the water board

reasons, to-wit:

Titigation since its original submittal.

procedures on disputes and into District Court. It has not yet been fully decided.

I do not consider it prudent to invest in the intended sprinkler

Until it is decided,
system. We are presently utilizing a flood irrigation system.
Wherefore, he asks that the Department of Water Resources extend the time for the completion of

, 19

Z;mx//f

{Signature) *

obligations under said permit to Oct,

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

IT 1S HEREBY ORDERED that the above application for extension of time be APPROVED and the time
within which to submit the statement of beneficial use be submitted on or before Januaiy

1984,

| T
Signed this 3_“__ day of October ,19_80 .

o Ml

k Chief, Operations Bureau /

&w‘imim 7’/&0
* IEOTHER THAN HOLDER, Power of Attorney must be supplied.

Date /g- - Fo Receipt # _Jz./48

fTE fee received by A,?,



Larry H. Kent
2223 Oaktrail Dr,
Idaho Falls, ID 83401

——

Department of Water Resources
Statehouse
Boise, Idaho 83720
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NOS. 15-7025,
MEMORANDUM DECISION ON

LORRAINE KENT AND THE CLAUDE KENT TRUST:
ISSUES RAISED AT REHEARING

NO. 15-7026, LYLE R. BURNHAM; NO. 15-7029
AND AMENDED ORDER

AND 15-7030, DELMAR CLARK

On June 17, 1977, the Director of the Department of Water Resources issued
a memorandum decision and order approving Applications for Permit Nos. 15-7025, 15-
7026, 15-7029 and 15-7030.

On June 27, 1977, Robert C. Huntley, Jr., Attorney for Delmar Clark filed a
Petition for Rehearing on Permit Nos. 15-7029 and 15-7030, and on July 5, 1977 a
Motion for Rehearing was filed by James B. Green, Attorney for Lyle R. Burnham.
These requests for rehearing were approved by the Director on August 25, 1977. On
September 16, 1977, a second hearing in the matter was held.

The attorneys for Delmar Clark and Lyle Burnham argued that the Director's
decision was faulty in the following areas: |

1) The water rights decreed in the Danforth Decree have been abandoned.

2) Clarence Kent should have only been the successor to, at most, 0.25
cubic feet per second under the Danforth Decree.

3) The decision is in error because the protestant, Clarence Kent, did
not resume a water right because the only previous use of water was for the irrigation
of a garden,

4) The decision should have limited Clarence Kent to use of the south
(lower) spring. o

5) The decision is in error for not requiring Clarence Kent to install a
measuring device to measure the water he is diverting.

6) Lyle R. Burnham has made uninterrupted use of the water rights originally
decreed to James Burnham.

7) The decisison and order are in error in awarding Lyle Burnham a permit
to irrigate 80 acres of land.

8) The Director erred by not ruling on Delmar Clark's right to water live-
stock from the creek.

9) Protestant, Clarence Kent, needs a transfer to change the point of

diversion if he still has a right under the Danforth Decree or an application for
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permit if he wishes to appropriate water; and has filed neither.

FINDINGS OF FACT

1) In 1929, a decree was issued in the case of St. John Irrigating Co.

vs. Asa H. Danforth et al, in which 0.50 cubic feet per second was decreed to H. O.
Kent and James Burnham with a 1914 priority from two unnamed springs which flow into
Sheep Creek. Clarence Kent and Lyle Burnham are successors in interest to H. 0.
Kent and James Burnham, respéctive]y.

2) Thé Department of Water Resources does not confirm or issue water rights
based upon diversion of water and application to beneficial use; The.Department will
accept a claim based upon such use which is admissible as evidence in a general

adjudication of water rights.

3) There is unappropriated water from the two unnamed springs during portions
of the irrigation season at the present time.
4) Watér has been measured at about 1.00 cubic feet per second below the
unnamed Qprings which f]ow into Sheep Creek.
5} It is within the discretion of the Department of Water Resources to
require measuring devices on diversions from_sourcgs of water supply not within a
water district, (Ildaho Code, Sec. 42-701).- In an érea @here a water district has
not been formed, the Department will exercise 1ts_di$crétion under Idaho Code, Sec.
42-701 by requiring measuring deviées only fdr water.rights, the priorities of which
are at issue before the Department. | B o
6) Application for Permit No. 15-7030 was withdrawn by Delmarr Clark on
.January 3, 1977.
CONCLUSIONS OF LAW

1) There is insufficient water available ffom the springs under existing

conditions to satisfy all of the amounts requested under each of the applications
for permit. The applicants are entitled to develop additional water from fhe springs
and to use, according to the priority of the application for permit, the unappropri-
ated water that is presently available from fhe springs after recognizing the water
rights established pursuant to the decree issued in St. John Irrigating Co. vs. Asa
H. Danforth et al, if they have not been lost by abandonment or forfeiture.

2) The water right claimed to have been.established by diversion and
beneficial use by Delmar Clark for stockwatering directly from the stream cahnot be
determined by the Director, as beneficial use rights can only be determined by a

court.

3) No measuring device is required at this time to be installed on the



f.

diverting works of Clarence Kent but may be required at the time a water district

is formed.
ORDER

IT IS, THEREFORE, HEREBY ORDERED and Applications for Permit Nos. 15-7025,
15-7026 and 15-7029 are APPROVED subject to the following conditions:

1) Subject to all prior water rights including those established under

decree or by the diversion and beneficial use of water.

2) The following priorities of right shall be recognized between the permit

holders:
Permit No. 15-7025 NFebruary 5, 1976
Permit No. 15-7026 February 24, 1976
Permit No. 15-7029 April 26, 1976

3) Proof of construction of works and application of water to beneficial

use shall be submitted to the Department on or before:

Permit No. 15-7025 October 1, 1980
Permit No. 15-7026 October 1, 1982
Permit No. 15-7029 September 1, 1983

and that no extensions of time shall be granted beyond these dates unless the permit
holder can show he was prevented from completing the appropriation by circumstances
beyond his control.

4) An access port or other device as specified by the Department shall be
instalied by each permit holder to provide the installation of measuring equipment
and the determination of the rate of diversion by the Department.

IT IS FURTHER ORDERED that the approval of Permit No. 15-7030 is hereby
VOIDED.

Dated this Z;E day of September, 1978.

COEPPEN ALZRED "

Director.

! m“%



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NO'S. 15-7025 -

ORDER APPROVING
PETITION
FOR REHEARING

LORRAINE KENT AND THE CLAUDE KENT TRUST:
NO. 15-7026 - LYLE R. BURNHAM: NO. 15-7029
and 15-7030 - DELMAR CLARK

Nt Nt N Nt N N N Ve

WHEREAS, on February 5, 1976, February 24, 1976, and April 28, 1976,
the Department received applications for permits from Lorraine Kent and the
Claude Kent Trust (15-7025), Lyle R. Burnham (15-7026), and Delmar Clark
(15-7029 and 15-7030), respectively; and,

WHEREAS, on February 19, 1976, Clarence Kent filed a protest against
the approval of Permit No. 15-7025 and on March 11, 1976 he filed a protest
against Permit No. 15-7026. On February 26, 1976, a protest was received
on Permit No. 15-7025 and on March 16, 1976, a protest was received on Permit
No. 15-7026, both from the St. John Irrigating Company. On May 20, 1976,
Clarence Kent submitted protests against the approval of Permit No's. 15-7029
and 15-7030; and,

WHEREAS, on January 12, 1977, a hearing concerning these permits
was held at Malad, Idaho; and,

WHEREAS, on June 17, 1977, a Memorandum Decision and Order was issued
based upon the testimony of both the applicants and the protestants andinfor-
mation in the Department's files; and,

WHEREAS, on June 27, 1977, Robert C. Huntley, Jr., attorney for
Delmar Clark filed a Petition for Rehearing on Permit No's. 15-7030 and 15-7029,
and on July 5, 1977, a Motion for Rehearing was filed by James B. Green,
attorney for Lyle R. Burnham; and,

WHEREAS, after considering those petitions, the Department finds that a
rehearing should be held;

IT IS, THEREFORE, HEREBY ORDERED that the peitions for rehearing be
APPROVED.

Dated this 2% day of August, 1977.

oo
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST THE APPROVAL OF

APPLICATIONS FOR PERMITS NO. 15-7025 - LORRAINE MEMORANDUM DECISION
AND ORDER

KENT AND THE CLAUDE KENT TRUST; No. 15-7026 -

LYLE R. BURNHAM; NO. 15-7029 and 15-7030-DELMAR CLARK

S ot gt St

On February 5, 1976, Lorraine Kent and the Claude Kent Trust filed
application no. 15-7025 to appropriate 0.50 cubic feet per second at a point
within the SWAaNEY%, Sec. 23, Twp. 11S, Rge. 34E, from an unnamed spring, tributary
to Dairy Creek for the irrigation of forty (40) acres of land. On February 24,
1876, Lyle R. Burnham filed application no. 15-7026 to appropriate 1.60 cubic
feet per second at a point within the SW4SEY%, Sec. 24, Twp. 115, Rge. 34E, from
an unnamed spring, tributary to Dairy Creek for the irrigation of eighty (80)
acres of land, Noticeof these applications was published in the Idaho Enterprise
and was subsequently protested by Clarence Kent and St. Johns Irrigating Company.
A conference was held in Pocatello, Idaho, on April 9, 1976. At this conference,
Larry Kent, representing Lorraine Kent and the Claude Kent Trust, requested the
hearing in the matter be continued to a later date to allow him an opportunity
to consult with legal counsel.

On April 26, 1976, Delmar Clark filed with the Department of Water
Resources applications no. 15-7029 and 15-7030 requesting to appropriate 0.13
cubic feet per second for domestic, stockwater and irrigation purposes from uﬁnamed
springs in the SE4NEY%, Sec. 23; NESW4:, NWhSW4, Sec. 24; Twp. 115, Rge. 34E, and
2.40 cubic feet per second for irrigation purposes from unnamed springs in the
NW4SW%, Sec. 24, Twp. 11S, Rge. 34E. Notice of these applications were published
in the Idaho Enterprise and was protested by Clarence Kent. Department action
in this matter was delayed because of a court action invelving the water of the
springs between Delmar Clark and Clarence Kent.

On January 12, 1977, because of the issues involved, a combined hearing
was held in Malad, Idaho, on all of the above referenced applications. At that
time, St. Johns Irrigating Company, through their attorney, contacted the Department

?%?fhd indicated they did not wish to appear at this hearing and would 1ike the

L-  :“;fIrH-‘or*matilcm presented at the previous conference to be considered by the Department

I3
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in making a decision in the matter. A1l of the applicants were present. Applicant
Delmar Clark was represented by attorney, Robert C. Huntley, Jr., of the firm
Racine, Huntley and Olson, Pocatello, Idaho. The protestant, Clarence Kent was
present and represented by attorney J. W. Crowther. The testimony of both the
applicants and protestant was heard primarily on two issues: These issues were:

(1) Does the protestant, Clarence Kent, have a water right from the subject springs
that will be injured, and (2) is there sufficient water in the source for the

purposes intended by the applicant.
FINDINGS OF FACT

On June 5, 1928, the cause of St. John Irrigating Company v.s. Asa H.
Danforth, H. 0. Kent, Marvin A. Butler and James Burnham came before the Fifth
Judicial District Court at Malad, Idaho, Oneida County. This trial resulted in
the adjudication of certain rights from springs arising in the SE4NEY, Sec. 23,
Twp. 115, Rge. 34E. The court decreed that the defendants and cross-complainants,
Henry 0. Kent and James Burnham were decreed owners of a right to the perpetual
use of waters from a certain more southerly spring to the extent of five-tenths
of a cubic foot per second of time, with a priority dating from June 1, 1914.
In this same action, Asa Danforth was decreed the owner of water from a certain
more northerly spring at the head of Sheep Creek and had a right to the extent
of one-half cubic foot of water per second of time, with a priority dating from
June 1, 1915. The use is described for both rights for irrigationand domestic
purposes.

The evidence presented at the hearing was that very little use was
made of this water and between 1950 and 1973, the only wéter used from the springs
was for domestic purposes.

In 1973, Mr. Clarence Kent constructed a reservoir within the NW4SE,
Sec. 24, Twp. 11S, Rge. 34E, and began diverting water for the irrigation of
about 160 acres of land. The water supply for thisrveservoir originated from the
sameé springs listed in the Danforth Decree. During 1975 to take advantage of the
available head between the springs and the place of his use to reduce pumping
requirements, Clarence Kent installed a plastic pipeline to collect the water from
the springs and transport it to his pump. The installation of this pipeline
eliminated the flow in the creek between the springs and the reservoir and, therefore,

through the property of Mr. Delmar Clark.



o~ . '

In the decree entitled St. John Irrigating Company -vs- Asa H. Danforth,
et. al., it s specified that these springs are not a tributary of Dairy Creek.

From the records available, it appears that Clarence Kent is the
successor in interest to the five-tenths cubic foot per second originally decreed
to H. 0. Kent and James Burnham.

The best avajlable data indicates that the springs flow af the rate of
at least one cubic foot per second of time.

CONCLUSIONS OF LAW

1. Even though the water from the springs was not used for irrigation
for a period of time greater than five years, and, therefore, the water right may
have been lost by nonuse under Section 42-222, Idaho Code, the courts have been
reluctant to declare a water right lost if use of the water was resumed prior to

the water being taken by subsequent appropriators. Carrington v.s. Crandall, 65

Idaho 525, 147 P2d 1009 (1944); Rams-horn Ditch Co. v.s. United States, 269 Fed.

80; Zezi v.s. Lightfoot, 57 Idaho 707, 713, 68 P2d 50. The protestant Clarence

Kent, as successor in interest to the H. 0. Kent and James Burnham water right
is entitled to 0.50 cubic feet per second.

2. There is not sufficient water in the springs, under existing
conditions, to supply the water requested under each of these applications for
permit but each applicant should have the opportunity to develop additional
water and use the unappropriated water that is available in the source.

3. The use of the existing water should be developed according to-
the priority of the water right, therefore, the date that proof of completion
of works and application of water to beneficial use should be set later for the
junior priority right holders to allow them to construct their projects if the
senior right holders do not construct their projects.

4. The water rights of the protestant, St. John Irrigating Company
will not be injured since the source of water was declared in the case of St.
John Irrigating Company v.s. Asa H. Danforth, et. al. not to be a tributary of
Dairy Creek.

ORDER

IT IS, THEREFORE, HEREBY ORDERED and Applications for Permit No. 15-7025,
15-7026, 15-7029 and 15-7030 are APPROVED subject to the following conditions:

1. Subject to all prior water rights including that of Clarence Kent

% to divert 0.50 cubic feet per second of water with a priority of

=

June 1, 1914,

R

& ;
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2. That the following priority of right be recognized between the

permit holders:

15-7025
15-7026
15-7029
15-7030

February 5, 1976
February 24, 1976
April 26, 1976
April 26, 1976

3. Proof of construction of works and application of water to beneficial

use be submitted to the Department on or before:

June 1, 1979 on Permit No. 15-7025
June 1, 1981 on Permit No. 15-7026
June 1, 1982 on Permit No. 15-7029 and 15-7030

and that no extensions of time shall be granted past these dates

until the permit holder showing he was prevented from proceeding

by c¢ircumstances beyond his control.

4, That a measuring device of a type approvéd by the Department shall

be permanently installed and maintained as part of the diverting works

on each of the permits.

Dated this IZ day of June, 1977.
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REFORE THE DIRECTOR QOF THE DEFARTMENT OF WATER RESOURCES

oW -

0F THL
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAEINST THE APPROVAL OF

APPLICATIONS FOR PERMITSNO. 15-7025 - LORRATINE MEMORAMNDUM DECTSION

AND ORDER
KENT AND THE CLAUDE KENT TRUST; Ne. 15-7026 -

LYLE R. BURTHAM; NO. 15-7029 and 15-7030-DELMAR CLARK

e e et e e e

On February 5, 1976, Lorraine Kent and the Claude Kent Trusi filed
‘app1ication no. 156-7025 to appropriate 0.50 cubic feet per second at a peoint’
within the SWalt%, Sec. 23, Twp. 115, Rge. 34, from an unnamed spring, trihufary-
te Dairy Creek for the irrigation of forty (40) acre§ of land. On Februavy 24,
1976, Lyle R, Burnham filed application no. 15-7026 to appropriate 1.60 cubic
feaet per second at a point within the SWLSE., Sec. 24, Twp, 115, Rue. 34E, frow
an unnamed spring, tributary to Dairy Creek for the irrigation of eighty (80)
acres of land. Noticeof these applications was published in the Idaho Enterprise
and was subsequently protested by Clarence Kent and St. Johns Irrigating Company.
A conference was held in Pocatello, Idaho, on April 9, 1976. At this conference,
Larry Kent, representing Lorraine Kent and the Claude Kent Trust, requested the
hearing in the matter be continued to a later date to a]]ow him an opportunity
tﬁ consult with legal counsel.

On April 26, 1976, Delmar Clark filed with the Department of Water
Resources applications no. 15-7029 and 15-7030 requesting to appropriate 0.13
cubic feet per second for domestic, stockwater and irrigation purposes from unnamed
springs in the SELNEY, Sec.. 23; NESWY, NWLSWy, Sec. 245 Twp. 115, Rge. 34E, and
2.40 cubic feet per second for irrigation purposes from unnamed sprinags in the
NWSWY, Sec. 24, Twp. 115, Rge, 34FE. Notice of these applications were pubiished
in the Idaho Enterprise and was protested by Clavence Kent. Department action
in this matter was delayed because of a court action involving the water of the
sbrinqs between Delmar Clark and Clarence Kent.

| On January 12, 10?7, hecause of the issues involved, a combined hearing
was held in Malad, Idaho, on all of the above referenced applications. At that

e -

~mtime, St. o Jdohns Irrigating Company, through their attorney, contacted the Department
fo] :
rootand indicated they did not wish to appear at this hearing and would like the

P infarmation presented at the previous conference to be considered by the Department
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in making a decision in the matter. A1 ol tLhe anp]icdnts were prééent. Applicant
NDelmar {lark was.represented by attorney, Robert C. Huht]ey, dr.,, of fhe firm
Raciﬁe, Huntley and Olson, Pocatello, Idaho. The protestant, Clarence Kent was
present and represented by attorney J. W. Crowther. The testimony of‘both the
applicants and protestant was heard primarily on two issues: These issues were:

(1) Does the protestant, Clarence Kent, have a water right from the subject springs
that will be injured, and (2) is there sufficient water in the source for the

purposes intended by the applicant.

FINDINGS OF FACT

On June 5, 1928, the cause of St. John Irrigating Company v.s. Asa H. -
Danforth, H. 0. Kent, Marvin A. Butler and James Burnham came hefore the Fifth
Judicial District Court at Malad, Idaho, Oneida County. This trial resulted in
the adjudication of certain rights from springs arising in the SELNEY:, Sec. 23,
Twp. 115, Rge. 34E. The court decreed that the defendants and cross-complainants,
Henry 0. Kent and James Burnham were decreed cwners of a riaht to the perpetual
use of waters from a certain more southerly spring to the extent of five-tenths
of alcubic foot per second of tjme, with a priority dating from June 1, 1914,
In this same action, Asa Danforth was decreed the owner of water from a certain
more northerly spring at the head of Sheep Creek and had a right to the extent
of one-half cubic foot of water per second of time, with a priority dating from
June 1, 1915. The use is descrihed for both rights for irrigationand domestic
purposes. | |

The evidence presented at the hearing was that very little use was
made of this water and befween 1950 and 1973, the only water used from the springs

was for domestic purposes.

2 . In 1973, Mr. Clarence Kent constructed a reservoir within the HUW4SEY,
Sec.

v

20, Twp. 115, Rge. 34FE, and began diverting water for the irrigation of
about 160 acres of land. The water supply for thisreservoir oricinated from the
same sprihgs listed in the Danforth Deéree. During 1975 to take advantage of the
available head between the springs and the place of his use to reduce pumping
requirements, Clarence Kent installed a plastic pipeline to collect the water from
the snrings and transport it to his pump.  The installation of this pipeline
eliminated the flow in the creek between the sprinags and the reservoir and, therefore,

through the property of Hr. Delmar Clark.

gy
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In the decree entitled St Jdohn Trviaating Company -v6- RHJ . Dantorthy,
ot al., {t 15 Specifiod'thnt-theso spirings ave noboa tributary of Dairvy Creek.

Trom Lhé recovds available. it appears Lhal Clarence Kent is the
successor in interest to the five-tenths cubic foot per second originally decreed
to . 0. Kent and James Burnham.

The best available data indicates ghat the sprinas f]owrat the rate of
at least one cubic foot per second of time.
CONCLUSTONS OF LA

. Even thougl the water from the springs was nol used for ivrigation
for a period of iime nreater than five years, and, therefore, the water vight amay
have becn Inst by nonuse undér Section 47222, ldako Code, the courts have been |
retuctant to declare a water right lost if use of the water was resumed prior to
the water being taken by subsequent appropriators. Carrington v.s, Crandall, 65
Idaho 525, 147 P24 1009 (1944); Rams-horn Ditch Co. v.s. United States. 262 Ted.

80; Zezi v.s. Liohtfoot, 57 Idaho 707, 713, 68 P24 50, The protestant Clavence

Kent, as successor in interest to the H. 0. Kent and James Burnham water riaht
is entitled to 0.50 cubic feet per secondi

2. There is not sufficient water in the sprinas, under existing
conditions, to supply the water requested under each of these applications for
permit but each appiicant should have ﬁhe oppﬁrtunity to develop additional
yater and use the unappropriated walter that is available in the source.

3. The use of the existing water should he developed according to
the priority of the water right, therefore, the date that proof of completion
of works and application of water to beneficial use should be set later for the
junior priority right holders to allow Lhem to construct their projects if thé
senior right holders do not constructl their profects.

4. The watér rights of the protestant, St. John Irrigating Company
will not he injured since the source of water was declared in the case of 5t.
John Irrigating Company v.s. Asa H. Danforth, et. al. not to be a tributary of
Dairy Creek.
ORBFR

| [T 15, THEREFORE, HERERY ORDEREN and Applications for Permit Ho. 15-7025,
TR-7026, 15-707209 aﬁd 15-7030 are APPPOYED subiject to the following cenditions:
1. Subject to all prior water vighls including that of Clavence Kent, |
to divert 0.50 cubic feet per second of water with a'priority of

June 1, 1914,




2. That the following priority of ri
permit holders:
15-7024
15-7026

15-7020
15-7030

aht he recognized between the

Fobruary H, 1976
Fobroary 24, 1976
Aoril 26, 1976 -
April 26, 1970

3. Proof of construction of works and application of water to bencficial

use be submitted to the Department on or before:

June T, 190706 on Per
June 1, 10871 on ey
June 1, 1282 on fer

mit Ne, TR-7025
mit Mo, 15-70206
mit Ho. 15-7029 and 15-703N

and that no extensions of time shall be granted past these dates

until the permit holder showing he was prevented from proceeding

by circumstances heyond his conlr

ol.

That a measuring device of a type approved by the Department shall

he permanently installed and maintained as part of the divertinug works

an each of the permits,

Dated this 4/  day of June, 1977,




identification No. 1 !j 7 (, L] :-}

Application No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR PERMIT

To Appropriate the Public Waters of the State of Idahe
(TYPE OR PRINT IN INK)

. Name of applicant _. Lorraine Kent & Claude Kent Trust pnone: 524-0825

post office address 2223 Qak Trail Drive, Jiaf‘ﬂ. fq]ﬁ]g,mID

. Source of water supply___ Unnamed Spring which is a tributary of Dairy Creek
. a. location of point of diversion is SW ve of __NE Ya of Secfion____zi_Townshipi&_
Range_ 34 Epm._Oneida County; additional points of diversion if any:
b. If water is not consumed, it will be discharged into__ Dairy Creek _ atapointin.. SE Y%

of . SE  Viof Secfion__szﬁ_Township__Ls_ Rangeﬁ34E‘_ .M. Oneida County il

. Water will be used for the following purposes:

.20 ., . . .
Amount _')86’ for 1rrigation purpose from April 1 to__Nov. 1 (both dates inclusive)
(¢fs or acre-feet per annum)
Amount for purpose from to (both dates inclusive)
{cfs ar acre-feet per annum)
Amaount for purpose from to (both dates inclusive)

tcfs ar acre-feet per annum)

. Total quantity to be appropriated:

a. B 0.50 cubic feet per second and/or

b. acre feer per annum,

. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, efc. ditches to utilize gravity flow
irrigation. Also, installation of a pump and sprinkler system.

b. Height of starage dam 6 __feet, active reservoir capacity b acre feet; total reservoir
capacity___ 5 ______ acre feet, rnaterials used in storage dam: dirt fill
Period of year during which storage will occur __ APril 1 to Nov. 1 inclusive.
Mo, Day) (Mo, Day}
¢. Proposed well diameter is inches; proposed depth of well is feet.

. a. Time required for the completion of the works and application of the water to the proposed beneficial use

is_5_years.

b. Estimated construction cost is $ 10,000

. Description of proposed uses:

a. If water is net for irrigation:

(1) Give the place of use of water: Y4 of Ya of Section Township,
Range _ B.M.
{2) Amount of power to be generated: hpunder_ feet of head.

(3) List number of each kind of livestock to be watered __ N

(4) Name of municipality to be served , or number of families to be

supplied with domestic water :

(5} If water is to be used for other purposes describe:
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11. Map of proposed project: show clearly the propesed point of diversion, place of use, section number, township
and range number. /
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Scale: 2 inches equa! 1 mile

BE IT KNOWHN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of |dahg as herein set forih.

»5éédAL%m,fé¢véy %i;%gzijpf
"/

(Applicant)
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arrfViT oF PuBLICATION

State of Idaho
< Coun_t_y of Oneida, ss. .

Dgesty

1Y 2 <
FEB 24 ; P M’Q :
1918 h_e._oath, states: That .cshe is S CYS Vo
Department of Water Resource of the Idaho Enterprise, a newspaper of general eircula-
stern District Office S !:mn in Oneida County, _Idaho published weekly at Ma]ad,
in said county, that said newspaper has been published

in said county uninterruptedly and continuously for over
seventy-eight consecutive weeks, prior to the first publi-
cation of the annexed notice or advertisement:

That said Idaho Enterprise was at all of the times of
publication of said notice a newspaper of general circu-
lation made up of at least four pages of at least five
columns each, printed from type matter or stereotyped
forms of at least seventeen and three fourths inches
depth, and said newspaper during all of the times of

) NOTIER. o ' icati i i
. OF ‘ . publication aforesaid had more than 200 bonafide sub-
\y FOR Wﬂ‘ﬂ?n P%{-CAHON : seribers thereto living within the county of Oneida in
. NOTICE IS AEREBY GIVEN which said newspaper was published at regular intervals
%&wm&,wﬁﬂam _ not less frequently than once a week.
ave on ¢ m'?:h:uw&aam‘ { That the annexed notice was published per clipping
lication No. 157035 for o ¢ attached in the regular and entire edition of said
mﬁwmfgm newspaper and not in any supplement thereof for ...
hamed lgyﬁring tt_j;butﬁgy.t"m;f; successive weekly issues thereof th;gate of the first
ﬂ' mtﬁmmswofﬁ&% é‘;‘: publication being the 42 day of . e , 1976
Cn,muyns'bl:u?g’fgg'ﬂnl the;}sate of the last publication being the /’ day of
Nov. 1 tor irrig: DI . 7,
i et of Seres T oy 1976
IIS,R.S-QE,B,M. i -‘ . ) . - . .
If. , thig t will:be (/ &;MLA LI
subject to al prior water rights. 7
the against the granting of d sworn to before me this << day of
e e 124 S
ent of Water R O 19,44 :
March 1, 197, -'.m. or lfrefore ................. //(()lf}.f (LT
w R, m;rhmwmi\ Notary Public, residing 4t Malad, Idaho
mﬁ”ﬂ, cugfe:éﬁﬁ?mmm My Commision expires the /(/ day of /3' ________ s 197/
"lﬁ!."r N1 k '
e ‘ 1_9’ 19%6. Costs:

20 lines at 23c per line first insertion § ¥ i

TOTAL . s M40

{Rates for legal notices are fixed by Idaho law)



MEMORANDUM
TO: File 15-07025%
FROM: Brenda Miller
DATE: January 16, 1991
RE: Address Change

The 1license issued on the above referenced water right was
returned. Their current address is: 3569 Sun Circle

Idaho Falls, ID 83404
The data base has been updated to reflect the change.

I remailed the license to that address.



December 18, 1990
LORRAINE KENT

CLAUDE KENT TRUST
1313 LAUREL DR.
IDAHO FALLS, ID 83401

RE: WATER RIGHT NO. 15-07025
Dear Water Right Holder(s):

Enclosed herewith is a copy of the Water Right License issued on
the above referenced permit.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JI:blm

Enclosure




MEMORANDUM

»

TO: Norm

FROM: Sharla j(ﬁ/
DATE: December 4, 1990
RE: Conditions (15-7025)

The conditions originally placed on this right by order were not
carried forward to the license for the following reasons.

1, Condition #3 on the license reinforces the subjection to all
prior rights.

2. The priority date of this right has been advanced due to late
submittal of the exam fee. The other two files have lapsed.

3. Proof was submitted in a timely manner. An extension was
granted based upon litigation.

4. An access port was required for the determination of the rate
of diversion by the Department. The examiner has not stated
whether the access port or other device was there at the time of
the exam, but the determination of the diversion rate has already
occurred and because of the amount of water to be recognized under
this right, 0.25 cfs, maintenance of such a device is not required.

“M
i
?
3
13
{
1




August 22, 1989

LORRAINE KENT

CLAUDE RENT TRUST
1313 LAUREL DR.

IDAHO FALLS, ID 83401

RE: PERMIT HNO. 15-07025
Dear Permit Holder{s):

Enclosed is a draft copy of the license proposed to be issued on
the above referenced water right.

Thig right is currently being reviewed by this office for
licensing. The enclosed preliminary copy is subject to change
upon further administrative review.

Also enclosed is an order advancing the date of priority of this
right due to late submittal of the examination fee.

We ask that you review the proposed license and if you do not
concur with the information, please let us know within 10 days.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JJ:iscC

Enclosure

e

A
T e



BENEFICIAL USE FIELD REPORT REVIEW

TO: FILE 15-7025
FROM: JIM JOHNSON
RE: PRIORITY ADVANCE REVIEW

DATE: 3-MAR-1989

This review memo is prepared to show the process for determining

what elements were involved in advancement of the priority.

PERMIT
Permit priority Date:

EXAM FEE NOTICE

Exam Fee Notice Date:

Exam Fee/Info Sheet Received Date:
Exam Fee or Info Due Date:

Days Late:

NEW PRIORITY DATE
Original Priority Date:
Total Days Late:

New Priority Date:

DATE

FEBRUARY

DECEMBER
FEBRUARY
FEBRUARY

FEBERUARY

FEBRUARY

A

05 1976

08 1986
09 1987
06 1987

05 1976

08 1976

JAN 3 1991

JULIAN

36

342
40
37
3 DAY(S)

36
3 DAY(S)

39




STATE OF IDAHO = —
DEPARTMENT OF WATER RESOURCES [3-0028
Permit No.

Form 219-#-A.
6/86

Staff Analysis Sheet
for
Beneficial Use Field Report

A. Prior tp Conducting the Exam, the File Contains:
Blank Field Report Form

gpy of Permit
DZ% ies of any Amendments/Orders with conditions of approval
Ejgzzguter Data Proof Report
[Zégpy of U.5.6.5. Quad
Check for Government Lots. If so, make a copy of prernmentqg@gw””thWhhrRﬁmunms
Check of P/D index \-i-l.uj ¢t -6e%7 (Initial and date)

Overlap? [Jyes E{po If yes: [Jcopy of exam{s) attached?
Type of Overiap? [JAdd acres or uses to existing system
[(JIncrease rate of flow or volume

NOV 0 9 1997

CJother: _
Check of P/U index MO U-&-%1  (Initial and date)
Overlap? [yes [fno If yes: [Jcopy of water right(s) attached?
Type of Overlap? [dincrease rate of flow or volume
JAdd P/D's \\\
OIncrease number of acres within tracts e
Jother:

Aerial Photo /

quired? Ejgés [Ino If yes: E}ég;y attached?
Schéduling Letter sent? (Initial and date)
Appointment made and

B. AfteWt' ' the Exam, the File Contains:
Fylly completed and signed Field Report Form
Photographs of Point of Diversion and Place of Use

{JjCorrected Computer Data Proof Report with recommended license
information, and date and signature of examiner.

€. Review and Processing: ,
Exam Completed S [ N
Exam Reviewed by Senidr Water Resource Adent

(Signature of 'examiner and date)
ol 6-3-g71 (Initial and date)
Exam Reviewed by Manager of Regional Office .-motaréif(lnitial and date)
Exam Date Entered in Computer {Initial and date)

Exam sent to State Office {Initial and date)

Copy of Staff Analysis Sheet sent to Manager of Regional Office and Original
Réfiled in White File (Initial and date)




60 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT
A. GENERAL INFORMATION Permit No. _ /2 ~ 20 L5
1. Owner: Z"?/@P}/ K5 as# p‘t‘,’f‘,ggNo_ 524 -/30¢
Current Address: /343 Lavwral  Flahn Fmils  Telnho B340 f
2. Accompaniedby: S <o/ Kent EXAM. DATE: _/ 20 - 87
Address: B x /3%/, AL e Tl Ao Phone No. =25 % - 33 7</

Relationship to Permit Holder: Leagses LAnN(

3. Source: fMarred’ J/x:’ﬁ:-/e < tributary to fug i S i
&

OVERLAP REVIEW

1. Other water rights with same place of use: A A

O Copies Attached
2. Other water rights with same point of diversion: .3 '

[0 Copies Attached O Coapies of Field Exam's Attached

SYSTEM DESCRIPTION

1. Diversion System Diagram: Indicate all major components and distances between components. Indicate weir
size/ditch size/pipe i.d. as applicable. O Alternative diagram attached

Sca{;:f - . /
2. Copy of U.5.G.5. Quadrangle Attached Aerial Photo Attached

ing location{s) of point(s) of diversion and {required for irrigation of 10 acres or more).
lace{s} of use (required).

Photo of Diversion and System Attached

{required for all but single household domestic groundwater, and stockwater.
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D. FLOW MEASUREMENTS
1.

Do not use this space

O Additional Data Sheets Attachéd

Calib.

Measurement Equipment Type Make Model No. Dats
T Swcket
S5 72}4 WA A
2. MaasuramantS'
{ﬁ('r ne Fited o Eapion bored o 2 secay b bsec, L4 sor,

#ﬁwum/’i “ Lot eet s i (’"/f[f/ /f’:/

llo 7 e,

A":fﬁ/’a :;1 =i '—(L(mn 2

E. FLOW CALCULATIONS

1. Measured Method

/a»?‘_wé i3t ¢

F. PUMP EFFICIENCY DATA (Optional)

Discharge Pressure: psix2.31=
Total Head: {1} +(2) = (3)
Water HP: (3)x(4): 88 = (5}

Meter Input KW 3.6 x KH

X

Gr-z

Meter Input HP: {6) x 1.34 =
Panel Input KW: Ave PF x
Panel Input HP: (6) x 1.34 =

G. VOLUME CALCULATIONS

1. Volume Calculations for Irrigation:

(7)

7)

Sc‘c

O Additional Computation Sheets Attached

Nt

Hf’ 7
) O, Yo See.
2. Alternate Method for Checking Purposes:

1.8 Geves X Q.0Ze = O.ZScEE
ft (1); Dynamic pumping level. ft (2)
; Flow rate: cfs (4)
CTR or MULT x PTR x N/ T= (6)
Ave Volts x Ave Ampsx 001732 = (8)
Efficiency: (5)/{7)x 100 = %
“A3.75

= {Acres Irrigated) x {Irrigation Requirement) = ///O? S )(3 5)

Vor
v

i

||

Smaller of Vj; and V,q =

&3 75

[Diversion Rate (cfs)] x {Days in Irrigation Season) x 1. 9835 M(“e 7S )(/f' 735‘5') /J‘%‘S

N!ume Calculations for Other Uses:

faiwiutl

JAN 03 189

R TR VL OR R

1 Al g I gl e
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Receipt # ﬂp z<f

STATE OF IDAHO Receipt by. ﬁfoZ
FEB 9 1987 Sent to S.0.

DEPARTMENT OF WATER RESOURCES
Department of Viatar Resourceg

Eastern District Offica EXAMINATION FEE INFORMATION

. . . b : 2,? igf:ﬁ
Permit No. /5 - 7p02a 5" FLB
OF THE FOLLOWING BOXES SHOULD BE MARKED TO DESIGNATE YOUR CHBé&gﬁﬁﬂﬁciygmfﬂamumeg'

I choose to have the department make the field examination of this permit;
attached is the examination fee. (If this box is marked, complete items 1
thru 8 )

Perrmt Ho]der. M )én/wf C@ﬂw& ?/:f' /M
Post Office Address: /3/3 %M.LQ .;Wr /B‘Tﬂ«wd’, AL 53 %o )
Telephone No. _ 52 & - 0825~

Source of Water: A )gz,,uu.{ Crach

d
Extent of Usa:

Domestic (No. of households) Stockwater (No. and type of stock)

Irrigation  AD (acres) Other/Remark

Total rate &/or volume for which proof is submitted ., 50 cfs acre-feet

Show the date water was first diverted and beneficially used under this permit:

1977

Person to contact to accompany the department representative dum ng the field

examination:
_LARRY _H &Nﬂ%mﬂmm

(Name “ﬁ L il 5 H-0§25

1213 fa»u»Q Dy by St 4. 52

O

(Addressf (T! lephone Number)

[ choose to have the f1e1d exammatwn conducted-by ~a~ce ed water right

oexaminer. Attached is a statement from the certified examiner I have selected

verifying that he has been retained to conduct the examination. (If this box is

marked, complete 1\tems lthru 7.) ) = 0 W
A ‘7/ Lowde | Tonoeis 300

-Date

mir 3, {787

Jg C
gnatufg of Permit Hoider (and title, 1T appropmate)

8




DI S

State of Idaho

Department of Water Resources

LICENSE EXAMINATION FEE SCHEDULE

(c.f.5. = cubic feet per second
AF = acre feet)

cfs AF
0 - 0.04 —0- 4
.05 - 0,20 5 - 20
.21 - 1.0 21 - 100
1.01 - 2,0 101 - 200
2.01 - 3.0 201 - 300
3.01 -. 4,0 301 - 400
4.01 - 5.0 401 - 500
5.01 - 6.0 501 - 600
6.01 - 7.0 601 -~ 700
7.01 - 8.0 701 - 800
8.01 - 9.0 801 - 900
9,01 - 10.0 901 - 1000
10.01 - 11,0 1001 - 1100
11.01 - 12.0 1101 - 1200
12.01 - 13.0 1201 - 1300
13.01 - 14.0 1301 - 1400
14,01 - 15.0 1401 - 1500
15.01 - 16.0 1501 - 1600
16,01 - 17.0 1601 - 1700
17.01 - 18.0 1701 - 1800
.18. 01 - 19.0 1801 - 1900
ﬁfiz 1/ 1. 20,0 1901 - 2000
& dvep: 2001 & over

Fee
§ 0

50.00
103.00
125.00
150.00
175.00
200.00
225.00
250.00
275.00
300.00
325.00
350.00
375.00
400.00
425.00
450.00
475.00
500.00
525.0Q0
550.00
575.00
600.00

Checks should be made payable to the

Department of Water Resources

No fee is required for single family
domestic use or stockwater use.
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STATE OF IDAHO
DEPARTMENT

EASTER, FALHES

John V. Evans
Gavernor

150 Shoup — Suite a5
ldano Faiis, ldaho 83402
(208) 525-7161

A. Kenngth Dunn

Grrester : o Dot Water Resources
5=7025 :

KR&@‘ Lﬂnﬁﬂrgg l December 8, 1986

1313 LAURE .

TRAHC FALLS, 10 83401

|
- | EXAMINATION FEE NOTICE

Dear Permit Holder:

Department records show that proof of beneficial use has been
submitted for the above-referenced permit, but that a field
examination has not yet been conducted to determine the extent of
beneficial use of the water for licensing purposes.

House Bill 671 (effective April 4, 1986) enacted by the 19856
Idaho lLegislature requires the payment of a fee before this
Department can conduct the field examination needed to issue a
license confirming use of water under the permit. This letter
is notification that the license examination fee is due within
sixty (60) days of the date of this letter. The examination fee
information sheet (enclosed) must be returned with the fee.

As an alternative to submitting the fee, the Department will
accept a field examination report completed by a certified water
right examiner from the private sector. If you choose to have
the examination done by a certified water right examiner, you
need not submit the license examination fee to the Department,
but you must within sixty (60) days of the date of this letter
return to the Department, the examination fee information sheet
gshowing appropriate information together with a statement from
the certified examiner to verify that you have retained a
certified examiner to conduct the field examination. If you
chaose this alternative, a completed field examination report
must be submitted within one year of the date of this letter.
You cannct later change your decision to use this alternpative and
submit the fee needed for the Department to conduct the field
examination, but you may change to another certified examiner.

P Certified water right examiners are licensed engimeers,
geologists, or land surveyors certified by the Department to
conduct water right examinations. The procedure for certifying
examiners results from the recently enacted HB 671 and is being
-developed at this time. A listing of certified water right

.. ...examiners will be avallable from thls Dig when examiners -

., have been eertlfied. ] SRR

;
ot o .
N BT
h-.:.‘,. -l ::‘_
S




If your permitted use, in fact, has already been examined by
the Department and you have not asked to have the examination
repeated, the fee requirement is not applicable to your permit,.
If you believe this is the case, please contact the Department.

The license examination fee is to be based on the amount of water
you indicate you have developed, as listed in item 6 on the
examinatioen fee information sheet. The amount of water on which
the examination fee is based ecan be less than the permitted
amount, if less water has been diverted and benefically used.

The licensed amount of water, however, will not exceed the amount
you claim on the examination fee information sheet. The

enclosed license examination fee schedule shows a listing of
applicable fees.

FAILURE TD SUBMIT WITHIN THE SIXTY (60) DAY PERIOD THE FEE OR
THE STATEMENT THAT A CERTIFIED EXAMINER HAS BEEN RETAINED

TO MAKE THE FIELD EXAMINATION WILL BE CAUSE TO ADVANCE THE
PRIORITY OF THE PERMIT ONE DAY FOR EACH DAY THAT THE FEE
SUBMITTAL IS LATE,

FAILURE TO SUBMIT THE FEE OR THE COMPLETED FIELD EXAMINATION
REPORT WITHIN A YEAR WILL BE CAUSE TO CONSIDER THE PROOF OF
BENEFICIAL USE TO bE INCOMPLETE AND TO LAPSE THE PERMIT,

The attaéhed examination fee information sheet and the fee may
be submitted to the following Department office:

Eastern Region

Idaho Dept. of Water Resources
150 Shoup Ave., Suite 15

Idaho Falls, Idaho 83401
Phone: 525-7161

Very Truly Yours,

7l —

Ra ald D Carlson
-Eastern Regional Manager

Enclosures

L
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Sey, STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN REGION

John V. Evans
Governor

150 Shoup. Sulte 15
idaho Falls, 1daho 83402

A. Kenneath Dunn (208) 525-7161

Director

January 4, 1984

Claude Kent Trust

c/0 Larry H, Kent
1213 Laurel ur.

Idaho Falls, Ify 23401

RE: Permit #15-7075

Dear Mr. Kent:

We acknowledge receipt of your statement submitted as proof
of beneficial use for the above referenced permit.

Before a license can be issued, a field examination must be
made by a representative of this Department.

A field examination of your system has
been scheduled for

If this time and date is not convenient
for you, please contact this office as
soon as possible.

¢ A field examiner will contact you to arrange
to examine your system.

If you have any questions regarding the field examination, ™~
please contact this office.

Sincerely,

HAROLD w, JON&3E
Sy, Pesource Acert

Hi £ 0K JAN 03 1891

: :



DEPARTMENT OF WATER RESOURCES

The tdaho De ent of Water Resources will consider this card a tement that the permit
holder{s) has cCSleted development to the extent shown below of @it No. /5-70 25,

zmam?uo*vmﬁamﬂxo_amz %ﬁ\hﬁ E \.\l 14\M. Nﬁ\ﬁg\
Post Office Address: /3 /3 M h.\h&.P\m \0\_‘{ S
bdade eble, 53401

Source of Water: _ |rﬁwl|m§ o o

Exieént of Use: (1 Donfestic ' o {number of households}
T L] Stockwater _ fnumber and type of stock)
_N\_.n.:.mmzo: e i {acres)
J Other e

gmmmﬁmmw%cm,__mam“ Required? 1W%‘<mm.im\2°: !ﬂﬁm__mmlw ‘‘‘‘ .
Access Pt Required? O Yes E\ Na Installed? % Yes OJ Zofvth.,

L TR
The mmei:*nﬂamao: is a true statement of the extent ta which the abgve numbered wmqimn has

ez Jord 2 ZatV

Date gnature of Permit Holder
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ST ‘lv’ez uF 1D AHDN "'
DEPARTMENT OF WATER RESOURCES

N R W O D Ay e A O U D R A e A o I W a0 O e B e e W W e W i T O A O R e A T WP A B W e D A P U R G U i W

STATEHGUSE

BOISE, IDAHO B3720
(208) 334=4440
CERTIFIED MAIL

| 1 3SNS
KENT, LORRAINE
2223 0AXK TRAIL DR,
1DAHO FALLS, ID 83401

PROGF DUE NOTICE

OCTUBER i1, 19483
- DEAR PERNIT HOLDER:

ONE OF THE CONNITIONS OF APPROVAL OF YOUR WATER PERMIT NO, 157025

WAS THAT PROCF OF THE EXTENT OF YOQUR BENEFICIAL USE MUST BE SUBMITTED TO
TH1S OFFICE ON OR BEFORE JANUARY 01, 1984, (SEE LAST PAGE OF YUDR
APPROVED PERMIT OR YOUR LAST APPROVED EXTENSION REQUEST). ENCLOSED IS A
POSTCARD WHECH MAY BE USED T SUBMIT THE REQUIRED PROCOF,

IF YOU HAVE NCT FULLY COMPLETED YOUR PRUJECT, AND YOU OR A PREVIOUS UwWNER
CF THIS PERMIT HAVE NOT RECEIVED A PRIUR EXTENSICON OF TIME, YOU MAY REQUEST
AN EXTENSIUON OF TIME IF THE DELAY IS FUR KFASONABLE CAUSE AS PROYVIDED 1IN
SECTION 44«204, IDAHO COD¥, IF YOU HAVE BEEN PREVENTED FRON PROCEEDING

BY A GOVFRNMENTAL AGENCY OR BY LITIGATION, MORE THAN ONE EXTENSION OF TIME
CAN BE GRANTED, AN EXTENSION OF TIME REQUEST FORM IS ENCLOSED FOR YOUR
CONVENIENCE,

EITHER THE BENFFICTAL USFE POSTCARD UR A REQUEST FOR AN EXTENSTON OF TIME
MUST Bf RECEIVED BY THIS DEPARTMENT CON OR BREFORE THE ABOVE DESCRIBED PROOF
DUE DATE, I¥ NETTMER IS RECEIVED, THE ODEPARTHMENT WiLL SEND YOU A LAPSE
MOTICE, WITHIN SIXTY (60) DAYS OF THE MAILING OF THE LAPSE HOTICE, THE
PERMIT WILL NO LONGER BE OF ANY FDRCF NOR EFFECT,

SINCERELY,
RITA FLECK
SECHETARY/RECORDS MANAGER

ENCLOSURES
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SUBREME COURT OF THE STATE OF 1D Ads TNy
48 State Street Boise, 1dsho 8 . ,
Director, Dept. of Water Resources ‘5. oo

CEREKXIEEHEANE TR RGO

Boise , 1daho . August 28, 1980

Re: Supreme Court No. 12614

CLARK v. KENT

1 enclose herewith Augmentation (Exhibit) in the above case for filing in your court.

Please fill out form of receipt below and return to this office.

_ R. H. Young, Clerk

L e
el

e The Augmentation (Exhibit) in the above entitled case ~ has  been received and
gﬁ‘%lcd by me this g L day of M/ , 19 352

[ A

XE MR W TR R EIK

By WW

T

KOGHEEF.



« R H YOUNG State of Fdaho 451 W. STATE STREET
Clerk of the Supremes Court BOISE, IDAHO  B3720
Supreme Court
s ‘—"_l\ 2 w’i '\'\"i !_"J 1
WY T e E (208) 384-2210
h%lﬁyb 5 4B ]

March 6, 1979
SEP 4 198D

Department of Water Resources
Mr. C. Stephen Allred, Director
Department o ater Resources

statehouse
Boise, ID 83720

Re: Supreme Court No. 12614
Clark v. Kent

Dear Mr. Allred:

We hereby acknowledge receipt of Augmentation of
the Record pursuant to the order of this Court, dated
February 28, 1979.

These documents are received as exhibits and will
be returned to your office at the conclusion of this appeal.

Sincerely,

R. H. Young
Clerk

) w; RHY : mb
"2} ce: Counsel of Record



® ‘ | ® MAR 21979

LAW QFFICES QOF

RACINE, HUNTLEY & OLSON
) CHARTERED
LOUIS F. RACINE, JR. CENTER PLAZA- CORNER FIRST & CENTER

TELEPHONE
RCBERT C. HUNTLEY, JR. . POST OFFICE BOX 133) . Area CobeE 203
WILLIAM D.OLSON POCATELLO, IDAHO 83201 232-6101
D.JAMES MANNING
W. MARCUS W. NYE TELEPHONE [208] 232-610}

GARY L.CQOPER’

— _ March 5, 1979

DENNIS W. OLLEY

RE @EU L i

Ms. Ann Harada, Secretary MAR 6 1979
State of Idaho : 0

Department.of Water Resources ‘ epartment of Water Resources
Statehouse

Boise, Idaho 83720
Re: Clark wv. EKent

. Dear Ms. Harada:

Enclosed is an Order of the Supreme Court to Augment the
Record with certified copies of three of the Water Board s
Orders and Decisions.

Enclosed are three copies, together with a certificate, and
we would appreciate your certifying the Orders and then
delivering them over to Bill Young, the clerk of the Idaho
Supreme Court.

Thank you for your kind consideration.
Very truly yours,

oA

ROBERT C. HUNTLEY, JR.
RCH: bm
Encl.
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In the Supreme Court of the State of Idaho

Reference No. 79.-1.9 | , ﬁ% £D 1Y F ‘;m

DEL CLARK and BEATRICE CLARK, NAR 2 1970
husband and wife, L

Plaintiffs-Appellants, Department of Waier Resources

V. Supreme Court No. 12614
CLARENCE KENT and VIRGINIA KENT,

ORDER TO AUGMENT
husband and wife, ‘

N N N St Nt e N S N N

Defendénts-Respondénts.

The Appellants herein by and through their attorney of

record having filed with the Clerk of this Court on the 26th day of

 January, 1979, a MOTION TO SUPPLEMENT RECORD, said MOTION showing

service on counsel and no filing in opposition having been filed to
this date, and

lThe Court having fully read and considered said MOTICN
and being fully advised in the premises,

IT IS HFREBY ORDERED AND THIS DOES ORDER that the MOTION
be GRANTED and that the Director of the Department of Water Resources
certify to this Court to become a part of the record here1n as

EXHIBITS, the following:

1. MEMORANDUM DECISION AND ORDER dated
June 17, 1277,

2. ORDER APPROVING PETITION FOR REHEARING
dated August 25, 1977.

3. MEMORANDUM DECISION ON ISSUES RAISED AT
REHEARING AND AMENDED ORDER dated
September 15, 1978.

IT IS FURTHER ORDERED that the three EXHIBITS above
imE}tlcned shall be returned to the Directer of the Department of

Water Resources at the conclusion of this case in the Supremé Cobyrt.

ATTEST:

Rihtao
Cleﬂ&:& - (\;i) |
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~ In the Supreme Court of the State of Idaho

N
Y

. "R H. Young, Clerk ot the Supreme Court
of the State of idaha, do hereby ce thgt thy
above is 2 true and corract copy of the m

entarad in the sbova ontitled causs and now on -
record in my offies,
WITNESS my hond snd tha Sestof thia Cour &35.77




" AND 15-7030, DELMAR GLARK

i® (

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF PERMIT NOS. 15-7025,
MEMORANDUM DECISION ON
LORRAINE KENT AND THE CLAUDE KENT TRUST:

NO. 15-7026, LYLE R. BURNHAM; NO. 15-7029

)

% |

3 ISSUES RAISED AT REHEARING
! | ,

) AND AMENDED ORDER

)

)

On June_T?, 1977, the Director of the Department of Water Resourcés'issued
a memorandum decision and order approving Applications for Permit Nos. 15-7025, 15-
7026, 15-7029 and 15-7030.

On June 27, 1977, Robert C. Huntley, Jr., Attorney for Delmar Clark filed a

Petition for Rehearing on Permit Nos. 15—7029‘and 1557030, and on July 5, 1977 a

Motion for Rehearing was filed by James B. Green, Attorney for Lyle R. Burnham.

These requests for rehearing were approved by the Director on August 25, 1977. On

~ September 16, 1977, a second hearing in the mafter was held.

TN

N

&

d

an
-

H

The attorneys for Delmar Clark and Lyle Burnham argued that the Director's
decision was faulty in the following areas:

1)' The water rights decreed in the Danforth Decree have been abandoned.

2) Clarence Kent should have only been the successor to, at most, 0.25
cubic feet per second under the Danforth Decree.

3) The decision is in error because the protestant, Clarence Kent, did
not resume.a water right because the only previous use of water was for the irrigation
of a garden.

4) The decision should have limited Clarence Kent to use of the south
{lower) spring.

| " 5) The decision is in error for not requiring Clarence Kent to install a

measuring device to measure the water he is diverting.

6) Lyle R. Burnham has made uninterrupted use of the water rights\origina]]y
decreed to James Burnham. |

7} The decisison and order are in error in awarding Lyle Burnham a pérmit
to irrigate 80 acres of land.

8) The Director erred by not ruling on Delmar Clark's right to water live-
stock from the creek.

9) Prdtestant, Clarence Kent, needs a transfer to change the point of

ldiversion if he still has a right under the Danforth Decree or an application for



ﬂ

* C

permit if he wishes to appropriate water; and has filted neither.

FINDINGS OF FACT
1) In 1929, a decree was issued in the case of St. John Irrigating Co.

Vs, Aéa H. Danforth et al, in whigh'O.SU cubic feet per second was decreed to H. 0.
Kent and James Burnham with a 1914 priority frbm two unnamed springs which flow into

Sheep Creek. Clarence Kent and Lyle Burnham are successors in interest to H. 0.

Kent and James Burnham, respectively.
. *2) The Department of Water Resources does not confirm or issue water rights

based upon diversion of water and application to beneficial use. The Department will

accept a claim based upon such use which is admissible as evidence in a general

adjudication of water rights.
3) There is unappropriated water from the two unnamed springs during portions

of the irrigation season at the present time.
4) Water has been measured at about 1.00 cubic feet per second below the

unnamed springs which fiow into Sheep Creek.

5) It is within the discretion of the Department of Water Resources to
require measuring devices on divefsions from sources of Qater supply not within a
water dj;trict, (lgghg_gggg, Sec. 42-701)." In an area where a water district has

not been formed, the Department will exercise its discretion under Idaho Code, Sec.

42-701 by requiring measuring devices only for water rights, the priorities of which

are at issue before the Department. _ e
6) App1ication for Permit No. 15-7030 was withdrawn'by'De1mar Clark on

" January 3, 1977.

CONCLUSIONS OF LAW
1) There is insufficient water available from the springs under existing

conditions to satisfy all of the amounts requested under.each of the applications
for permit. The applicants are entitled to develop additional water ffom the springs’
and to use, according to the.priority of the application for permit, the unappropri-
ated water that is presently available from the springs after recognizing the water
rights established pursuant to the decree issued in St. John Irrigating Co. vs. Asa
H. Danforth et al, if they have not been Tost by abandonment or forfeiture. '
2) The water right claimed to have been established by diversion and
beneficial use by Delmar Clark for stockwaterihg directly from the stream cannot be

— _
determined by the Director, as beneficial use rights can only be determined by a

i d

R court,
7 : _ _

" 3) No measuring device is required at this time to be installed on the



The foregoing is a true and certified copy of

ti’r decumant on fila o the Copartvent of | /\
e . £ : )«.
bigm :uﬁm Gchﬂé__,

®

diverting works of Clarence Kent but may be required at the time a water district
is formed.

ORDER

IT 1S, THEREFORE, HEREBY ORDERED and Applications for Permit Nos. 15-7025,
15-7026 and 15-7029 are APPROVED subject to the following conditions
1) Subject to all prior water rights including those estab]%shed under
decree or by the diversion and beneficial use of water
2)

The following priorities of right shall be recognized between the perm1t'
holders: ~

Permit No. 15-7025
Permit No. 15-7026

February 5, 1976
. Permit No. 15-7029

February 24, 1976
April 26, 1376
3)

Proof of construction of works and application of water to beneficial
use shall be submitted to the Department on or before

Permit No. 15-7025 October 1, 1980
Permit No. 15-7026 Qctober 1, 1982
Permit No. 15-7029 ' September 1, 1983

and that no extensions of time shall be granted beyond these dates unless the permit

holder can show he was prevented from completing the appropriation by circumstances
beyond his control.

4) An access port or other device as specified by the Department shall be
installed by each permit holder to provide the instailation of measuring equipment

and the determination of the rate of diversion by the Department

IT 15 FURTHER ORDERED that the approval of Permit No

. 15-7030 1is hereby
VOIDED. |

Dated this g;i day of September, 1978.

C. \;IEPﬁEN__LLRED A

D1rect0r

a?ﬁtfﬁli&‘ﬁ?%%%‘
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BEFORE THE DIRECTOR OF THE DEPARTMENT NF WATER RESOURCES | |

p—— g} ]

OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NO'S. 15-7025 - ) r
LORRAINE KENT AND THE CLAUDE KENT TRUST: % ORDER APPROVING

" NO. 15-7026 - LYLE R. BURNHAM: NO. 15-7029 | FORRENEARING
and 15-7030 - DELMAR CLARK " i

NHEREASQQQn February 5, 1976, February 24, 1976, and April 28, 1976,
the Department received applications for permits from Lorraine Kent and the
Claude Kent Trust {15-7025), Lyle R. Burnham (15-7026), and Delmar Clark
(15-7029 and 15-7030), respectively; and, 7
‘ NHEREAS,:bn February 19, 1976, Clarence Kent filed a protest against
the approval of Permit No. 15-7025 and on March 11, 1976 he filed a protest
against Permit No. .15-7026. On February 26, 1976, a protest was feceived
on Permit No. 15-7025 and on March 16, 1976, a protest was received on Permit
No. 15-7026, both from the St. John Irrigating Company. On May 20, 1976,
Clarence Kent submitted protests against the approval of Permit No's. 15-7029
and 15-7030; and,

WHEREAS, on January 12, 1977, a hearing concerning these permits
was held at Malad, Idaho; and,

| WHEREAS, on June 17, 1977, a Memorandum Decision and Order was issued
based upon the testimony of both the applicants and the protestants andinfor-
mation in the Department's files: and,
| WHEREAS, on June 27, 1977, Robert C. Huntley, Jr., attorney for |
Delmar Clark filed a Petition for Rehearing on Permit No's. 15-7030 aﬁd 15-7029,
and on July 5, 1977, a Motion for Rehearing was filed by James B. fireen,
attbrhey for Lyle R. Burnham; and, |

WHEREAS, after considering those petitions, the Department finds that a
rehearing should be held;

IT IS, THEREFORE, HEREBY ORDERED that the peitions for rehearing be
APPROVED. | |

Dated this _gij§;_ day of August, 1977.

i nEin g ?7# ceriified copy of

e et
< s aghanmient of

L R [E%I: :[ H—ﬁHQJEL
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURGES
| " OF THE

STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST THE APPROVAL OF

)
)
APPLICATIONS FOR PERMITS NO. 15-7025 - LORRAINE MEMORANDUM DECISION
‘ AND ORDER
KENT AND THE CLAUDE KENT TRUST: No. 15-7026 - )
)
LYLE R. BURNHHAM; NO. 15-7029 and 15-7030-DELMAR CLARK )

" On February 5, 1976, Lorraine kent and the Claude Kent Trust filed
application no. 15-7025 to appropriate 0.50 cubic feet per second at a point
within the SWiNE%, Sec. 23, pr. 11S, Rge. 34E, from an unnamed spring, tributary
to Dairy Creek for the irrigation of forty (40) acres of land. On February 24,
1876, Lyle R, Burnham filed appliéation ho. 15-7026 to appropriate 1.60 cubic
feet per second at a point within the SW4SE%, Sec. 24, Twp. 115, Rge. 34E, from
an unnamed spring, tributary to Dairy Creek for the irrigation of eighty (80)
acres of land. Noticeof these applications was published in the Idaho Enterprise
and was subsequently protested by Clarence Kent and St. Johns Irrigating Company.

" A conference was held in Pocatello, ldaho, on April 9, 1976. At this conference,
Larry Kent, representing Lorraine Kent and the Claude Kent Trust, requested the
hearing in the matter be continued to a later date to allow him an opportunity

. to consult with legal counsel.

On April 26, 1976, Delmar Clark filed with the Department of Water
Resources applicat{ons no. 15-7029 and 15-7030 requesting to appropriate 0.13
cubic feet per second for domestic, stockwater and irrigation purposes from unnamed
springs in the SE4NEY, Sec. 23; NESWY, NW4SWy, Sec. 245 Twp. 115, Rge. 34E, and
2.40 cubic feet per second fdr irrigation ﬁurposes from unnamed springs in the
NWSWY, Sec. 24, Twp. 115, Rge. 34E. Notice of these applications were published
in.the Idaho Enterprise and was'protested by C]arence.Kent. Department action

in this matter was delayed becausé of a court actioﬁ involving the water‘of the

| springs between Delmar Clark and Clarence Kent.

On January 12, 1977, because of the issues invo]ved,.a combined hearing
was hejd in Malad, Idaho, on all of the above referenced applications. At that
fime, Sf. Johné Ifrigating Company, through their attorney, contacted the Department

oy

'gfﬁhdsindfcated they did not wish to appear at this hearing and would like the
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in making a decision in the matter. A1l of the applicants were present. Applicant
Delmar Clark was represented by attorney, Robert C. Huntley, Jr., of the firm |
Racine, Huntley and Olson, Pocatello, Idaho. The protestant, Clarence Ként'was
present and represented by attorney J. W. Crowther. The testimony of both the
app11cants and protestant was heard pr1mar11y on two issues: These issues were:

(1) Does the protestant Clarence Kent, have a water right from the subJect springs
that will be injured, and (2) is there sufficient water in the source for the
purposes 1ntended-by the applicant.

FINDINGS OF FACT

& On June 5} 1928, the cause of St. John Irrigating Company v.s. Asa H.
Daﬁforth, H. 0. Kent, Marvin A. Butler and James Burnham came before the Fifth
_Judicia] District Court at Malad, Idaho, Oneida County. This trial resulted in
the adjudicatioh of certain rights from springs arising in the SE4NE%, Sec. 23,
Twp. 115, Rge. 34E. The court decreed that the defendants and crOSShcomblainants,
Henry 0. Kent and James Burnham were decreed owners of a right torthe perpetual
use of waters frcm'a certain more sbuther1y spring to the extent of five-tenths
of a cﬁbic foot per second of time, with a priority dating from June 1, 1914.
~ In this same action, Asa Danforth was decreed the owner of water from a certain
more northerly spring at the head of Sheep Creek and had a right to the extent
Eﬁg:of one-half cubic foot of water per second of time, with a priority dating from

e B

%ﬁEgJune 1, 1915. The use is described for both rights for frrigationand domestic

purposes.

The evidence presented at the hearing was that very little use was

TR

made of this water and between 1950 and 1973, the only water used from the springs
‘was for domestic purposes.
In 1973, Mr. Clarence Kent constructed a reservoir within the NW4SE4,
Sec. 24, Twp. TTS, Rge. 34E, and began diverting water for the irrigation of
about 160 acres of land. The water supply for this reservoir originated from the
. sameé springs listed in the Danforth Decree. During 1975 to take advantage of the

available head between the springs and the place of his use to reduce pumping
requirements, C1akence Kent installed a plastic pipeline to collect the water from

- the springs and transport it to his pump. The installation of this pipeline
eliminated the flow in the creek between the springs and the reservoir and, therefore,

“through the property of Mr. Delmar Clark.




- In the decree entitled St. John Irrigating Company.-vé- Asa H. Danforth,

et. al., it is specified that these springs are not a tributary of Dairy Creek.
From the records available, it appears that Clarence Kent is the o ~“f;ff
sucéessor.in 1nterest.to the five-tenths cubic foot per second originally decreed
to H. 0. Kent and James Burnham.
The best available data indicates that the springs flow af the rate of .

. at least one cubic foot per second of time.

~ CONCLUSIONS OF LAW
1: Even though the water from the springs was not used for irrigation
. for a period of timéigreatef than five years, and, therefore, the water right may
have been lost by nonuse under Section 42-222, Idaho Code, the courts have béen
reTuctént to dec]ére a water right lost if use of the water was resumed prior to

the water being taken by subsequent appropriators. Carrington v.s. Crandall, 65

Idaho 525, 147 P2d 1009 (1944); Rams-horn Ditch Co. v.s. United States, 269 Fed.

80; Zezi v.s. Lightfoot, 57 Idaho 707, 713, 68 P2d 50. The protestant Clarence
g Kent, as successor in interest to the H. 0. Kent and James Burnham water right
‘-~1 {15 entitied to‘O.SO cubic feet per second.

2. There is not sufficient water in the springs, under existing

" conditions, to supply the water requested under each of these applications for

."” permit but each applicant should have the opportunity to develop additional

”?:;water and use the unappropriated water that is available in the source.

f#mn o meeay
-

3. The use of the existing water should be developed according te

1

F..oy the priority of the water right, therefore, the date that proof of completion
e '

EE?; of works and application of water to beneficial use should be set later for the

junior prfority right holders to allow them to construct their projects if the
senior‘right.holders do not construct thgir projects. |
| 4, The water rights of the protestant, St. John Irrigating Company
will not be injured since the source of water was declared in the case of St.
~dJohn Irrigating Company v.s. Asa H. Danforth, et. al. not to be a tributary of
Dairy Creek.
- ORDER .
IT IS, THEREFORE, HEREBY ORDERED and Applications for Permit No.']5-7025,-7
15-7026, 15-7029 and 15-7030 are APPROVED subject to the following conditions:

1. Subject to all prior water rights including that of Clarence Kent

§§§;' to divert 0.50 cubic feet per second of water with a priority of
=¥ June 1, 1914,

S
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2. That the following priority of right be recognized between the

permit holders:

o _ , 15-7025 February 5, 1976
A o 15-7026 - February 24, 1976
_ 15-7029 April 26, 1976
15-7030 ' April 26, 1976

3. Proof of construction of works and abp]ication of water té beneficial
use be submitted to the Department on or before:
| June 1, 1979 on Permit No. 15-7025
June 1, 1981 on Permit No. 15-7026
June 1, 1982 on Permit No. 15-7029 and 15-7030
" and that no extensions of time shall be granted past these dates
until the permit holder showing he was prevented from proceeding
by circumstances beyond his control.
4. That a measuring device of a type approved by the Department shall

be permdnent]y installed and maintained as part of the diverting works

on each of the permits.

Dated this /2 day of June, 1977.

The foregoing s & trus and certified copy of
the ¢¢ ntoon itz at e departivent of

T,

s foayol @____1 979 .




In the Supreme Court of the State of Idaho

husband and wife,

DEL CLARK and BEATRICE CLARK, )
| husband and wife, )
! )
Plaintiffs-Appellants, )
)
V. ) NO. 12614

)

CLARENCE KENT and VIRGINIA KENT, ) REMITTITUR
)
)
)

Defendants-Respondents.

Stipulation of counsel to dismiss the appeal herein

having been approved August 28, 1980, by order o f the Court,

| IT IS NOW THEREFORE ORDERED that the appeal herein
|
f from the judgment of the District Court of the Sixth Judicial
5 District of the State of Idaho, in and for Oneida County, be
_ and is hereby dismissed.
.T
; DATED This 28th day of August, 1980.
;;}
1
| ? RS B —_——
‘ ).\\ A/‘&__,.... - \

Clerk of th Suﬁr me Court
STATE OF IDAHO

T ‘:--ﬁ.i P — ‘ e S ———

A e e — =




October 6, 1980

Larry H. Kent

2223 Daktrail Drive

Idaho Falls, ID 83401

Dear Mr, Kent:

Re: Permit No. 15-7025

- Enclosed 1s a copy 6f the approved request for extension of time. The
time within which to submit the statement of beneficial use is extended
~ to January 1, 19¢3. 7 '

Also enclosed is receipt No. 16468 in the amount of $15.00.

Sincerely,

RITA FLECK
Sr. Secretary

Enclosure



- o
e

70: Fi/e
FROr; Tty TOHAISIA
1S- 7o 28 LE§ JOOTES Frorn FEwEW OF  EXTENSG  CEQUEST

Ber  recersed 2/0s/ 76
&E?Omrg?Pmuﬁfp 6/11/77
Veewad  ASked S 4yt

FOrR VEUELOE MENT

B/u due by (0/1] 8
s: DRLE @ _ q / .
Me Dee Cnmes / IS/ T8 i Pegrgg;nﬂ’f'g RRPERLED - T0

- ?
Monons TO SUSPLEELT I Distrery  CoorT S

RECaze SUBMITREL TO . v
Sufggne CookT /26 /79

4
/WEWO @ AAD ¢ -;-»'{'"C FS/;::sI/'\.) = a0 OpopEes TRLae o Or 6/7/77 A D ‘i/.-'s/?&

Trar  we  Premirs (15 7ots efel)  wu culd Naf

REQUIRED )
"\DQ\-MH; nolder
: led  exlensia £+ swnlecs  Hae T Ccoan  Shaw
e %m‘ﬂ =a Xtenrnsiofis e e LA W l?_-;,;, e =
! . ~ H f e
e wnosw @ieaoated  Fram degelopmens by Cirtumatares

bQBQnd e Cantal.

\ . . — , I
Twn e e dsee o T ey o o Ao | IR @3 Las  Lomaeal s VS8~

' : A . : < .
dd goadeawnee SL\a‘ww\a blat  cowe  wain on Fhe  Juprone

4 prapThs,

e Do (;'_/t@/-:’q\; 4B G Lwb= . OUER
== '
L b ess s

,E_’ws,/m_g Mcorﬁ:{s s Aha woter VLS'A% Q/e Cin SHeesd

z%af PEEM-':’LJ hokler  lups P/G-Uea#/ec‘/ fﬁfW o/sue/éfmem/

froven Cfo[f— OD/ Sa-bn/n%}{; hrs ﬁpp//c‘@/ém Tl OERCH /97 G
Pgﬁﬁn/ fobler  mabes A s?—[a/emen/ ot Exfuscsrs ft?guFS%

noat been decwded  det,

f}/ﬁcﬁ( /'/‘745@40'? sssuse  laoe sl



| - | _- : o ' - foge @

TF WE  REST THS  STATEMEVT _THEN__THE

-

o gecwmemdc:!wn

. PERIGD  THAT CAN  BE  ALOWED  wousd BE.AS .

FoLtows !

. Momosandum  Decesion Ave Oebee ISswed _/7/77
- BEDuceEd Time REQUESTED o ‘.ﬂEPA/cx?:rng,,,_EEQ,m' S9Yes
Lo e Taes, Tef coe é4/@790 L |

Nanmior aned Lum _D_é.cesa_gﬁa F3o OrprR TISUED  YS/8. .
;U\wgeﬂ  Poouf due dode o Oct 1, 1980 .
Coshach wdded 16 mofths or {0 4.

e e e T L

CTakel | geews muwaeﬂ Qw de@aimmmf'f's

3ur‘% 4wo | .

\?TM \mlehr St prevendedk Qrcsm dewelspment
C{\LU\\NLS those Yrors. by }L-L&SQ‘;-&G’H ‘SQ BN
- e fore  prasancd. Rylensan -'reosu'eS'F shoule
o Al o de% (‘(MO-Q 3 wrs 4 me. 463
S Sﬂmuﬁrt'-x <1, .



.’l’A‘l‘E U F IUAHU.

DEPARTMENT (F wATER RESUURCES

LA L 2 3 1 % 1 7 ¥ TUF Fogy 0-------------&-'--h—------n'—--------.ﬁ-.--ﬂ'-n--w-h---ﬂ.-ﬂu-

STATEHUUSE

BULSE, IDAHNO 83720
(208) 334=4440
CERTIFLED MAIL

KENT, LORRAINE
2223 OAK TRAIL UR,
1DAHO FALLS, 10 B340l 1585

JULY 31, 1980

DEAR PERMIT HQLDER:

UNE UF THE CONDITIUNS OF APPRUVAL UF YUUR WATER PERMIT NU, 15«7025

KAL THAT EVIDENCE OF THE EATENT UF DEVELUPMENT MUST BE SUBMITTED TO THIS
BFEI{CE ON UK BEFURE OCTOBER 01, 1980, (SEE LAST PAGE OF YOUR

APFRIVED PERMIT), ENCLOSED IS A PUST CARD WHICH MAY BE USED TU SUBMIT
THe. REQUIRED PROUF UF BENEFICIAL USk,

1# YOU HAVE NOT FULLY CUMPLETED YUUR PRUWECT, AND YOU HAVE NOT PREVIOUSLY
RECEIVED AN EXTENSIUN OF TIME, YUU MAY KEQUEST AN EXTENSIUN OF TIME PRQe
VILED THE UELAY 135 FUR REASUNABLE CAUSE AS INUICATED IN SECTION 42=204,
IDAHU CODE, AMENDED, IF YOU HAVE BEEN PKEVENTED FRUM PROCEEDING HY A
GUVERNMENTAL AGENCY OR BY LITIGATIUN, MURE THAN UNE EXTENSIUN UF TIME CAN
BE GRANTED., A KEQUEST FOR EXTENSION UF TIME FOKM IS ENCLUSED

FUR YUUR CUNVENIENCE, PLEASE NOTE THAT & FEE UF 815,00 MUST BE

SUBMITTELD WITH THLS FURM,

EITHER THE BENEFICLAL USE POST CAKD OR A REQUEST FUR AN EXTENSIUN OF TIME
MUST BE RECLEVED BY THIS DEPARTMENT UN UK BEFURE THE ABUVE MENTIORED DATE,

UTHERWISE, THE PERMIT WILL LAPSE AND BE UF NU FURTHER FURCE OR EFFECT
WITHIN 60 LAYS,

SINCERELY,

Fbtth



State of Idaho
DEPARTMENT OF WATER RESQURCES

STATE OFFICE, 373 W. Franklin Street, Béise, J3aho

[ENiisoadiiv

JOHN V. EVANS ~ Mailing address:
Govemar Statehouse
oise, ldaho 83720
€. STEPHEN ALLRED (208) 384-2215
Dinecror

March 30, 1979

Re: Permit No.
- 15-7025

S
N

5

2223 Dak Trail Drive
Idaho Falls, ID 83401

Dear Ms :

One of the \conditions of apprix : (see last
page of youw approved perm1t) We hat evidence of the extent - Topment be
submitted as | endficial use to this office on

or before . Enclosed 1s an affidavit form which must be
used to su Tred P . :

If you have n » akd you have not previously received
an extension of“time, you ma req nsion of time provided the delay is

%2-204, 1daho Code, amended. If you
have been prevented\ from proceed1ng by a goever enta1 agency or by litigation,

received by this Department on or before the above mentioned date, otherwise, the
permit will lapse and be no further forge or effect.

o

kaiqﬁg;522.15:k<=§7f
RI LECK

Water Rights

Enci: Proof affidavit
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LAW OFFICES OF

RACINE, HUNTLEY & CLSON

CHARTERED

LOUIS F. RAGINE, JR. CENTER PLAZA-CORNER FIRST & CENTER TELEPHGNE
ROBERT C. HUNTLEY, JR. FOST QFFICE BOX 1391 ARFA CoODE 208
WILLIAM D.OLSOMN POCATELLO,IDAHO 83201 232-8101
DVJAMES MANMING

W. MARCUS W. NYE TeLerHoNE [2OB] 232-8101

GARY L.COOFER

— ' March 5, 1979

CENNIS W, OLLEY

Ms. Ann Harada, Secretary

State of Idaho : o
Department of Water Resources R S R e e ey
Statehouse

Bolse, Idaho 83720

Re: Clark v. EKent

Dear Ms. Harada:

Enclosed is an Order of the Supreme Court to Augment the
Record with certified copies of three of the Water Board's
Orders and Decisions.

Enclosed are three copies, together with a certificate, and
we would appreciate your certifying the Orders and then
delivering them over to Bill Young, the clerk of the Idaho
Supreme Court.

Thank you for your kind consideration.
Very truly yours,
3 A
ROBERT C. HUNTLEY, JR.

RCH: b
Encl.



R. H. YOUNG State of Jdubo 451 W. STATE STREET

Clerk of the Supreme Court BOISE, IDAHC 83720
Supreme Court

(208) 384-2210

March 6, 1979

ot
w
-

Mr. C. Stephen Allred, Director
Department of Water Resources
Statehouse

Boise, ID 83720

Re: Supreme Court No. 12614
Clark v. Kent

Dear Mr. Allred:

We hereby acknowledge receipt of Augmentation of
the Record pursuant te the order of this Court, dated
February 28, 1979,

These documents are received as exhibits and will
be returned to your office at the conclusion of this appeal.

Sincerely,

Ly

Clerk

RHY :mb
cc: Counsel of Record
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Reference No. 79-19 ;g}itﬁj;f;i‘, kot

DEL CLARK and BEATRICE CLARK,
husband and wife,

Plaintiffs-Appellants,
v. Supreme Court No. 12614

CLARENCE KENT and VIRGINIA KENT,
husband and wife,

ORDER TO AUGMENT

QU N e A L T WL I W

Deferndants-Respondents,

The Appellants herein by and through their attorney of
record having filed with the Clerk of this Court on the 26th day of
January, 1979, a MOTION TO SUPPLEMENT RECORD, said MOTION showing
service on counsel and no filing in opposition having been filed to
this date, and

The Court having fully read and considered said MOTICN
and being fully advised in the premises,

IT IS HFPEBY ORDERED AND THIS DOES ORLER that the MOTION
be CRANTED, and that the Director of the Department of Water Resources
certify to this Court to become a bart of the reccrd herein, as
EXHIBITS, the following:

1. MEMORANDUM DECTSION AND ORDER dated
June 17, 1977.

2. ORDER APPROVING PETITION FOR REHEARING
dated August 25, 1977.

3. MEMORANDUM DECISICN ON ISSUES RAISED AT
REHEARING AND AMENDED ORDER dated
September 15, 1978.

IT IS FURTHER ORDERED that the three EXHIBITS above

menticned shall be returned to the Directer of the Department of

ATTEST:

Rébtao”
N0




]

In the Supreme Court of the State of Idaho

+ " H Young, Clerk ot the Supreme Court
of the State of Idaho, do  haraby cerfif/that the
above is a trug and corract copy of the m{

antarad in the sbove entitist cause &nd now on




Q’;mm, Sidie of idaho
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AN )-ﬁ\} DEPARTMENT OF WATER RESOURCES

E‘J;«Mé-év STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

o RRESSR
JOHN V. EVANS ' Mailing address:
Gorvernor _ ' Statehouse
: Boise, Idaho 83720

C. STEPHEN ALLRED . , (208) 384-2215

January 3, 1979

Mr. Jd. W. Crowther
Attorney at Law

A0 N. Main Street
Malad City, ID 83252

Dear Mr. Crowther:

‘Re: Permit Nos. 15-7025, 15-7026, 15-7029 and 15-7030

Pursuant to your phone call on December 28, 1978 tc Ron Carlson of our Eastern
Regional office in Idaho Falls, we checked the above referenced files and deter-
mined that we inadvertently did not forward to you a copy of the Memorandum
Decision on Issues Raised at Rehearing and Amended Order.

Enclosed is a copy of the amended Memorandum Decision and Order on issues at the
rehearing held on September 16, 1977.

Be sure to note that the approval of Permit No. 15-7030 has been voided.

You should be aware that if you do not agree with the decision, you may request
a rehearing before the Director of the Department of Water Resources within 20
days from the date of this letter or may appeal directly to the District Court
within 60 days from the date of this letter.

[ hope the mailing oversight has not caused you any incanvenience.

Sincerely,

s L. GLEN SAXTON
~r Chief, Operations Bureau

“Enclosure

"“c: Clarence Kent with enclosure Ron Kerl
_ Delmar Clark Lyle Burham
Robert C. Huntley James B. Green

Lorraine Kent and Claude Kent Trust



:-. Septgmﬁgffls, 19?3 B
RF:'”re:mitjﬂ56315f7ﬂé5;"T?ﬁff.jﬁ-ﬁ

'Lorraine Knnt & CInudn Ksnt Trust -
2223 Oak Trail Drive :

© Tdaho Falls, I 83401

-"De.ar Ms. Kent:. AR

: Enclosed ia a copy of the amended Mamorandum Deciaion and Order on 1ssu¢s raisad

"';; at the rehearing held on September 16 1977. :

. Yourshould be aware that any person who does not agree with ‘the decision may reques;'

:ﬁ”;f a re—hearing before the Ditevtor of the Department of Water Resources within 20 - ° - .
‘ days or may appeal directly to the.District Court within 60 dayl of the date of tha C

.‘/5-

" Baelosure . - oot

g ﬂdecision. P R . o

L. GLEN SAXION :
Chief; Operntions Bureau :

LGS:kw
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OCT 27 1977

Departmon; of Vintgr Resonurces

Eastern Cistrict Office
TERRELL, GREEN,
SERVICE & GASSER
Attorneys at Law
P. O. Box 4883
Pecatello, ldaho
83201
{208 232-4471

- BEFORE THE DEPARTMENT. OF WATER RESOURCES.
OF THE
STATE OF IDAHO

- In The Matter of the Applications
for Permits No. 15-7025 - LORRAINE
KENT and the CLAUDE KENT TRUST; No.
15-7026 - LYLE R.. BURNHAM; No. 15-7029
and 15-7030 - DELMAR CLARK °

" MEMORANDUM OF
LYLE R. BURNHAM

COMES NOW Lyle R. Burnham; by and through'his.attorney;
Ron Kerl, of the law firm of Terrell, Green, Service & Gasser,

- attorneys, Pocatello ," Idaho , and submits the within Memorandum to
theTDepartment'of'Water ReSOurceSI pursuant to its request dated
September 16, 1977.

Rehearing on the above named applications was held
at the Pocatello Municipal Airport'on'SePtembér 16;‘1977; after
petitionS'for’rehearing were timely submitted to theTDepartment
of Water Resources by applicants, Lyle R. Burnham and Delmar Clark.

: The'petitions:for rehegaring set forth the applicants' assighments

- of error regarding the Memorandum Decision issued by the Department

~on June 17, 1977. Additional testimony was taken from Louis Burnham,

'Lyle]R;‘Burnham and Clarence Kent.

Pursuant to stipulation of all parties, it was agreed
that Lyle R. Burnham is the successor in interest to the real
property owned by James Burnham and subject to the Danforth Decree

~entered on the 5th day of June; 1928; ‘It was also stipulated that
Clarence Kent is ‘the successor in interest to the real property
owned by H;D: Kent and subject to the Danforth Decree. It was

- further stipulated that Lorraine Kent and the Claude Kent Trust

— - are the successors in interest to the real property owned by Asa

MICROFILMED



TERRELL, GREEN,
SERVICE & GASSER
Attorneys at Law
P. O. Box 4883
Pocatello, Idahe
83201
(208) 232-4471

Danforth;:and.also SUbj9ct'to the Danforth Decree.
The testimony taken during the rehearing establishes

that since the Danforth Decree was rendered, Lyle Burnham and his

- predecessors in interest have made beneficial use of the water

‘frbm'thelsoutherly-spring;-'This was done by flood irrigating grain,

alfalfa and hay crops. 'Injfact; the Burnhams had used more than
the .25 c.f,s; allotted to them under the Danforth Decree since the
water was not diverted or used by any other individuals from the

early 1950's until Clarence Kent began building a dam and point of

- diversion in 1973 or 1974; ‘During this period of time Louis Burnham

hand ditched the water on the Lyle Burnham property so as to direct
and redirect the water from one area to another;‘ In 1967 a ditch
was. dug by Louis Burnham for approximately 120 yards where the
_stream_first'enters:the'property now owned by-Lyle’ﬁ; Burnhdm;

in an effort to facilitate the irrigation of’the”crops: Counsel

for Clarence Kent would have the Department believe that the only
reason Louis Burnham took these steps was because the water was not -

wanted and in fact was 'a nusiance. As ‘explained by Louis Burnham

-~ at the rehearing, this is not true. After the stream had been

- allowed to flow and irrigate crops on the Burnham property; the

stream would then be diwverted to another area of the property in

- order to allow that which was first irrigated to dry out sufficiently

- to permit harvesting machinery to enter and work. It may be true’

that when a machine would become bogged down in mud that Louis

- Burnham felt the water was a nuisance, we all would at that point

in time. This, however, can not overcome the fact that the water
irrigated growing crops and resulted in their harvest.  This was -
accomplished by reason of the beneficial use of the water by the

Burnhams. The use of this water by James Burnham and his successors
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in interest 'dates from the Danforth Decree, and is in all respects

- similar in scope and nature as was the use made by James Burnham

' at:the'time'theTDanforthLDecree was entered. Only when the Burnham's.

property was in summer fallow was the water from the scutherly

- spring not used to irrigate growing crops. In no respects did there

. exist :any length of time of five (5) years or more where the water

was not used by Lyle Burnham or his predecessors in interest for the

- purposes of irrigating growing crops.

The testimony also established that Clarence Kent used

a portion of the water from thefsoutherly-spring around 1950 for

- the purpose of irrigating a domestic garden. . The water was there-

after allowed to run in the ditch until it entered the property now

owned by Lyle Burnham and was never diverted or placed upon growing

'crqps.byiClarence“Kent,until July‘1976: During this period of

25 years, the water was not diverted for irrigation purposes or

‘any,othér.beneficial;use'by'Clareﬁce”Keﬁt; The only use made of

the water was possibly through seepage from the stream which
may then have irrigated wild.graSSjgrowing:uponfClarence”Kent‘s‘
property. Even then, the grass was never cut for hay nor used for

the pasture of livestock. Such nonuse of the water by Clarence Kent

..constitutes both the abandonment and forfeiture, under Idaho law,

of any water rights Clarence Kent may have had under the Danforth
Decree.

. The Department in its Memorandum Decision entered previously

herein, found that Clarence Kent had resumed a Water'right'prior

to the water being taken by subsequent appropriators. . The testimony

- provided the Department at the rehedring clearly established that -

- any rights Clarence Kent may have had under the Danforth Decree had
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been totally abandoned by Clarence Kent and his predecessors for
many, many years. In addltlon, to resume a water right is to go back
to the use of a water right that had been exercised before. The
testlmony,establrshed that the most use ever made by Clarence Kent

or his predecessors of the water involved was for the watering of
argarden;.and therefore; the application }5JC:f;S;.int0 an irrigation
system to irrigate 160 acres of land is not a restmption; but rather

a total new application of water to a new land with a new point of

- diversion. The only provision in Idaho law for Clarence Kent to

establish such a new water right, or new point of diversion, is to

' make application for same, with the Department, which in fact he

has not done.

- STATEMENT OF LAW AND ARGUMENT -

- The first question asked to be resolved by the Department’'s

- Hearing Officer was whether or not the subsequent filing of an |

Application for Permit to approprlate,waters from the unnamed springs
of Sheep Creek by Lyle R Burnham constitutes a waiver of any
right Lyle R. Burnham may have succeeded to under the Danforth Decree.

This is the position taken by Clarence Kent and is no doubt the

reason Clarence Kent has not yet made application for appropriation

of the water he is attempting to use at his current point of

- diversion.

, Theildaho Supreme Court many years egO're301ved‘this
question and held that no waiver of an earlier right to water
established by a court decree will occur if the owner of the decreed

rights thereafter makes applications to the Department of Water
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Resources for a water permit. ~ Joyce vs. Reuben, 23 Tdaho 296,

130 P.2d 793 (1913), Newport Water Company vs. Kellogg, 31 Idaho
574, 174 P.2d 602 (1918).

In Pioneer Trrigation District wvs.’ American Ditch

Assoication, 50 Idaho 732, 1 P.2d 196 (193I), the Idaho Supreme

Court reaffirmed its earlier holdings that an application to

the State of Idaho does not act as a waiver of any earlier water
~right of the applicant which has been established by court decree.
' In.the preSgﬁt‘matter; the filing of an application to appropriate
water by LylefR; Burnham can not be construed to be a waiver of

theﬂ;ZSjcff;s;‘amount of priority water awarded Lyle}R: Burnham's

predédeésch'in intereSt“throughftheTDanforthﬂDecree: The priority
,set forth in the Danforth Decree remains in effEétﬁand,for‘the'
benefit of Lyle R. Burnham. The Application for Permit was for

;hé'purpose'of eStablishing a license to his Danforth Decree priority

which license is prima facie proof of his priority}_as well as

application for an increased appropriation commensuate with the
~use of this Water‘made'by'LylefR; Burnham and his predecessors for
. over the past 30'years; The. ‘claim of Clarehce’Kentithat‘Lyle}R.

Burnham's. application for a pefmitﬁcthtituteS'a waiver of any
'rights‘he”may'havefunderltheTDanforttheCreé can not be accepted
under,theflaw'and*must'befdiSmissed-by,the”Department; '

The second issue raised at the rehearing was whether or
- not a forfeiture or abandonment had occured regarding the parties
zreSpéCtive"rights; 'The law on abandonment and forfeiture in the
State of Tdaho is quite clear and eXplicit: '
. Abandonment is ‘a common law concept involving the concurrence

of an intention to abandon and the actual relinquishment or
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surrender of a water right. It ie not dependent necessarily upon
length of time but upon the essential element of intent. Such
intent to abandon may be evidenced by nonuse for a substantial period
- of time'bUt”mgre'nonUSe'is:not pef se abandonment? ﬂIn'contrast;
the<dbctrine'pf'forfeitureﬂisrpredicated upon a statutory. declaration
.thatrall rights to use water may beﬂlost where an appropriator
fails to make beneficial use of the water for a statutory period
regardleSS'of.the'intént of'the‘appropriatcr:"ln Idaho this -
. .concept is set;forth'in Idaho.CodeiSéction‘424222(2);-‘This'
séétion provides that an appropriator who fails to apply his
water:right'to a bengficial.useifor a continuous. 5 year period is -
regarded as having lost all rights to théﬂuse'of'such'water; There
are;.hdwevef;‘recanized exceptions to this-rule: . An appropriator
by shdwing‘good”cause.and,sufficient:reason]for thé‘nonﬁse:‘may
extend theffivefyear period.  The reasons for nonuse may be due
- to inV01UHtarylceSsation'of‘useﬂto the unlawful acts of another
- and wherefthere'is'a'resumption of use prior to subsequent appro-

priation, the water right is not forfeited. ' Gilbert: vs.' Smith,

97 Idaho 735, 552 P.2d 1220 (1976) .

- The intention to abandon must be evidence by clear,

_unequivocal, and decisive acts. ' Gilbert vs.' Smith, supra. . A
,detailed.reView'of thefeVideﬁcefbeforé‘théfDepartment on the above
applications reveals that there is no clear, unequivocal, and

”dQCiSive”actS'on the'part.of”LylelR:‘Bufnham or his predecessors -
in intereSt Which”sh@ws:an'actual:intent'to gbandon ‘and relin-
quish'the'watgr‘right; TThg.eVideﬁcgidqes:establish; however;

- a long period of nonuse on the‘part‘of”Clarehce”Kent which may

not automatically prove abandonment, but does present evidence which
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would support a finding of intent to abandon and relinquish the
water right claimed by Clarence Kentl '

_ The'statutory_forfeiture'issue; as set forth primarily
in Idaho CcdelseCtion3424222(2);‘reQuires a continuous five year
period during which the owner of a water right oxr their predecessors -
:in.intereStgfail‘to apply their water to the beneficial use for

which it was appropriated. I again point out to the Department

- that Lyle R. Burnham and his predecessor’'s in interest have used

the water continuously since the date of the Danforth Decree,
precisely in the same manner as it was used when the Danforth Decree
was entered on June 5, 1928.  As stated by the court in Gilbert:
M., While there is evidence of continuous non-use

in this case, the record does not identify any
" measurable five year period of non-use which would
have supported the trial court in making the requisite
findings to establish a statutory forfeiture. For-
feiture of water rights is not favored and all intend-
‘ments are indulged in against a forfeiture." 97

Idaho at. 740. '

See also, Hodges vs. Trail Creek Trrigation Company, 78 Idaho 10,

297 P.2d 524 (1956). The applicant, Lyle R. Burnham's. decreed

water right under the Danforth Decree constitutes real property.
Lyle Burnham's right to the water is appurtenant to Mr. Burnham's
lands and the water rights can not be interferred with if the

Anderson’ ys. Cummings, 81

water has been beneficially applied;

Tdsho 327 340 P.2d 1111 (1959). It is clear that Lyle Burnham
and his predecessors in interest application of the Decreed water

right constitutes beneficial use, since it has been applied for

- agricultural purposes and specifically has been applied for the

irrigation of growing grain and alfalfa crops. The testimony at

_the hearings does not establish otherwise. Should Lyle R. Burnham

bEJdenied.thé.;25'cgf;s: of water as set forth in the Danforth
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_D¢Cr¢§;‘an@uhcqnstitutional‘taking of real property Would'dccur;
. Although the TIdaho Supreme Court in the application of
' Boyer, 73 Idaho 152, 248 P.2d 540 (1952), held that -although a
‘statutqry:forfeiture'of'a water right’dccurs; the forfeiture is
- not. effective if after the five year period the original owner or
appropriator resumes the use of the water prior to any claim
Qf‘right'by a third party;:the*factS'of‘thisTcasefdo not support -
the holding of thé“MemorandUm,DECisiqn‘which'statés:thatiClarence'
Kent resumed use of::Sfc:f;s}jfromﬂthe'scutherly spring. In
 factAClar¢nce”K¢nt.has expanded greatly the.use of the water as
..compared with any priorﬁuse'he‘ﬂmy‘have”made:"ln addition; any
resumption of the water by Clareﬁce“Kent did not occur prior to
any claim of right by a third party; Since the facts establish
_ that”Lyle”R-'Burnham or his predecessors in interest used the full
flow of the stream for a period of approxrmately twenty-flve years;
. Lyle R. Burnham became a subsequent approprlator by prescription,
. of any water rlghtrof.Clarence Kgnt..‘As'owner.of‘the1full flow of
~the southerly stream; any resumption'of’use'by Clarence Kent would
abrldge the rights of Lyle R Burnham to the full flow of water
- from the ‘southerly spring. The case of Gllbert vs. Smlth supra,

- held:

... Prescriptive title to water, which is real -

property,_may be acquired by advérse use for five -
. years. (Citations omitted). Such use must be open,
: hostLle exclusive, continuous and under claim of
“right. (Citatlons omltted) Those ‘elements of pre-
scription must be shown by clear and convincing
- evidence ‘and the burden to do so is on the claimant.
(Citations omitted)." 97 Idaho at 740.

,ThethStimony of Louis Burnham and Lyle R. Burnham established by a
prepondurance of the evidence that for a period extending beyond
 five years, Lyle R. Burnham and his predecessors in interest used

the full flow of the southerly spring. During this period of
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- time Clarence Kent was not using his decreed righthunder the
'Danfartthgcree; " Burnham's use of the full flow‘of'thé.stream

was open and obvious; and not by reason of any 1icense;‘eithér oral
.or-written;_given,by Clarence Kent or his predecessors to Lyle

Burnham or his prgdﬂceésors;.‘The‘use'bY”Lyle'R:_Burnham of the
_full%flow.pf.the stream; therefore: constitutes an advgrse.and

prgscriptivgwappropriation of any claim now held or heretofore
_held by Clarerice Kent.

By reason of the foregoing;.it'iS'IESpEctively submitted

by thé‘applicant;HLyle}R: Burnham; that his application be approved
,fqr the,full amount'thgrein, that his decreed rights under the

Danforttheéree‘be'affirmed and that theibalanceTtheredf; be licensed
.to“LylefR: Burnham prior to any right of Clarence Kent . to appro-

priate and divert the waters of the southerly spring.

ReSPéCtively'submitted,this';;igkaay of'Octher; 19?7:

TERRELL, GREEN, SERVICE. & GASSER
Attorneys for Applicant, Lyle R.
. Burnham o
" Residence: Center Plaza
- Pocatello, Idaho

| Biy::'. R
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BEFORE THE DEPARTMENT OF WATER RESOURCES , ., -7 1707
OF THE o
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IN THE MATTER OF THE PROTESTS AGAINST

THE APPROVAL OF APPLICATIONS FOR

PERMITS NO. 15-7025 -~ LORRAINE KENT

AND THE CLAUDE KENT TRUST; NO. 15-7026 =~
LYLE R. BURNHAM; NO. 15~7029 and 15-7030 -
DELMAR CLARK

POSTHEARING BRIEF
OF DELMAR CLARK

The Posthearing Brief of Delmar Clark is comprised of
the following comments, together with our Motion for Rehearing
and our earlier brief before the Department of Water Resources,
which documents are bound hereto.

The evidence at the rehearing established the following
facts:

(1) As per Exhibit 101, Clarence Xent is the successor
in interest of not more than 0.25 cfs, with that water right
being limited to the socuth spring.

(2) He has forfeited and abandoned even that 0.25 cfs
in that he has used none of it except for a small amount on
a garden 8 rods by 10 rods -~ even that garden use has not
been used since 1952 and, therefore, is forfeited and
abandoned.

(3) Clarence Xent's present works reguire an application
for a permit since they commenced after 1971, a permit being
regquired for the following three purroses:

{a) Additional water;

(L} Application of water to different lands;

(¢} NWew point of diversion.
Since no applications have been filed, Clarence Ilent has no
water right at all which is superior to the claims of Del
Clark.

(4) Clarence Kent can demonstrate no beneficial use
of the water whatsoever between 1952 and the date the filing
law became in effect in 1971,

(5} Lvle Burnham’s maximum claim should be limited to
0.20 cfs because that is the maximum acreage his testimony
established he was using the water on.

(6) Del Clark has an established water right for
culinary purposes both by use and application, and by the
Decree of Judge Hargraves, for 0.04 cfs, he established a
right to a decree for 0.03 ¢fs for stock water, based on




diversion by the cattle since 1928, and also based on his
Application 15-7029.
{7) The attempt by Clarence KXent to take all of the
water'bﬁt of the stream constitutes a vicolation of the
stream channel law, reqgquiring appropriate applications thereto.
(8) Clarence Kent's own testimony at the rehearing
established that the flow from the two springs is as follows:
South Spring 33 gpm
North Spring 154 gpn
Therefore, even if the Board were to decide he has a right
under the Danforth Decree, it would be to only one-half of
the flow of the south spring, or 1l6.5 gpm,
Respectfully submitted,
RACINE, HUNTLEY & OLSON

BY <

Robert C. Huntley, Jr.
ATTORNEY FOR DEL CLARK
P. 0, Box 138l
FPocatello, Idaho 83201

POSTHEARING BRIEF OF DELMAR CLARK - Page 2
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iAe COMES NOW. Delmar Clark, and moves the Water Rascurces Boa:r:d

fox an: onpartunity to- presant oral argumant, .as well as - a.ny

further testimony tha Board might das:.re, regarcling rehﬂaring

| 6f the-Memorandum Decision and Order ent terad hersin cn “the :

17th ‘day’of June, 1977. The rshearing would be for the purpose

of presenting arguments as to: all‘{.'a:.:eas wherein it :is-felt :that

‘the Dec¢ision-and "ordﬂr-ié,_.‘i-n?erz‘oz}.fzihcluding,: but not:limited -

to, the follow:.ng- ©orL potnds dar bepiilian Yo
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(1) ""Thx.- Conclusion of Law No. 1 is An error in fz.ndmg thatmh i ';
clazencesxent :r:asumed a water r:.g‘*li: pxior to it be:.ng tuen by |
subsequant approprzators. K’&at conclusion. ig in arrcz foxr- tne
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L 1: 'i;I#’ (&) The vater- right undsr ths Danforth Decree had been»@
= totally abandoned byﬁ Clarance- Kantpand. his preaacessorsﬁfor
s many*;.-—-manywyears. _ _ B : :
i '(m) ¢ ,I,O; regume.-a.fwataz:“ r:l.gh‘i: reans; ‘t'.o gmback to use. af |
a~ ﬁater“ right:' that ha&» been exercised beFore. ’ane— testimony»"."l "
established that the most: use: tha-l: ha& evez: baen used by 5ins o

at “glarencs- Kent and’ hia pradacesaors wag for *tha watering“ of

L a~ garden, and tharefora the: anpl:.cat:.on of:.5. cfs :Lnto an gt

S

irrigation system to. irz:iga.ta* 160 acres of land is roi:. a e toanin

z resmpd.on, but rather is a tctal new: applicatlon of: water

to new« 1anda r anda tha w::r}cs in 1973 also const:.tuts a new
pcint of diversion which requires an- apnlicat:.an. R |
| (C} The only prov:.s::.on in tha Idaho law for Clarenca |

Kent to eata.’hlish a new water ra.ght or a naw point of divez:sion
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is to maka an appiication for same, whiah"ﬁact ha has noﬁ dana, :
and tharefors tha az:nl:.cad.cns fo.x. parxmit of Dal Cl:a..rk unaar~~ ~_ 
Nos. 15~ 7029 and 15~703D cou.sm.huhe & ‘....u::.ng of watar by a
sunsequant.apnroprlato* prioxr to any lh"a, kgat: '"p tion by

c}.ar.ence Kent. o o

{2.)'.': The Hamomdum Dacision ana cxdaxr iz in RLTOT when it -
£inds a.hat'. Clax::snce; “I{ent was the BRCCSS30T to 0.50 cfs undax th-.a
Danfortb Bacraea—- tna fact was that hz.s maxmum rignt undar t.'na
Decraa, in any even-h, wasg 0.25 ﬂfs. 7 R _
(3) Tha Board erred in failing £o rule’ Emd £154 that &;_M-_._..i
wataxing of livastock by Del Clar’c sinca 1928 canstituta& a -
'diversian giving n:!.m a watar right for that_ purpose w:.i:h da;:a‘-. .
of brinrity from 13 28. | |
{4} Tha Dacision and Order is in exxoxr in awax-ﬂmg Lyla .
ﬁurnhm a pemt %:o davalcn irrigation on 80 acs xes at ths rata .
o*’ G feet. par cfs whan, at tha hearing, hﬂ testifieu he was seeking
_ Water only foxr abaut lﬁ acras, wh:.ch wou}.d bs a max:z.m enti.tlaaman*
of 0 2 cfs. | o | | § : 4 |
(5) . That the Becisicn ana Ordar exxs in failing to requirﬂ
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at his poxtian of d:.varsinn in order to ascertain that h& recaiws
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thastraanchannel. 7 o , , L
" {6) The Decialoa exrs in zailing to- 1im1t tha,zights a;:;_.fﬂ"
) Clarencs Kent to i’lm awardeél h.s predacassom in interes" xmaer
‘tha Danforth Decrae from the scuth {lowar) spring, wh:.ch 5pring,
undar tha Danfarth Decrae, wWas dividad between clarence Kwnt' ':
predecass«or, H., 0., Kent, and ILyla Burnham s p-edécessor in :S.ntarsst..
Patitianar respectfnlly rﬂquesta that thﬂs Patiticn for Rehearing .
be granted. and that: a2 time and placa be ssat far tha xahearing, wi..h |
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notiea to all. partias,

 RACINE, HUNTLEY & OLSON
Froe 3o o my ‘ —-
o S Ropert C, Huntlay, Jgr,
JUNEE _ .. P. 0. Box 1391 . -
b h‘f B - Pocatallo, Idaho 83201
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LAW OFFICES OF

> RACINE, HUNTLEY & OLSON
. CHARTERED :
CENTER PLAZA
CORMER FIRST & CENTER

POCATEALSD, TLAHO B8iz201

Jowa



AW CFPFFICES CF

RACINE; HUNTLEY & om.som'

»HARTERE"J-

LOUIS F RACINE: (5 - CENTER PLAZA - CORNER FIRST & CENTER TéLEPHomE .
ROBERT C HUNTLEY, JR.. FOST GFFIGE BoxX fagd . ARes CODF 208
WILLIAM B OLSON o . : POQCATELLO, [BAHO 83201 - 232-6l0!
Do JAMES MANTING, y . i . - ’ -
W MARCJS w. Y, : . o

o ss woNE - October 27, 1977

GARY L.COOPER

5CT 28 11T

 Pancsiment of Water Resoutces
Lastert District Offica

‘Mri:Normaanoung |

.8tate of Idaho _

Department of Water Resources :

. Btatehouse-
" Boise, Idaho 83720

Pe: Permit Hos. 15-7030 and 15~ 7029
Dplmar Clark

“"DEar Sir:f

Enclosed please £ind Posthearlng Brlef of Delmar Clark in tha
'abova—captioned matter. - -

Very truiy yours,

: ROBERT C. HUNTLEY, JR.
RCH:bm. :
" Encl. : :

cc: Mr., Ron Carlsen ..

B \Mgggm MEB |



QiREEN, SERVICE, GASSER & KERL.

ROGBERT M, TERRELL

JAMES B, GREEN TERRELL, GREEN, SERVICE & GASSER
ARCHIE W. SERVICE ATTORMNEYS AT LAW 1883 - 1871
CLARK GASSER
RON KERL CENTER PLAZA - P.QO.BOX 4883
POQCATELLO, IDAHO 83201
ALBERTA M. PHILLIPS _—
JIM D. PAPPAS TELEPHONE (208) 232-4471
. S AR RS T 2 Y ey
February 24, 1978 i#“zﬁ‘(fl el R RY
(USRS
L )
Mr. Ronald Carlson J‘“

Supervisor, Eastern Region
Department of Water Resources
1515 Linceln Read

Idaho Falls, Idaho 83401

FEB 28 1978

Department of .
Eastern Disire, .. .

Re: Lyle R. Burnham
Dear Mr. Carlson:
Enclosed herein please find the original response

to the Reply Brief of Clarence Kent in the above entitled
matter. Would you please file same.

Thank you.
Very truly yours,
GREEN,, SERVICE, GASSER & KERL
Ron Kerl
RK:cf

Enc.
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Danarnant of Yiater Rosouices

GREEN, SERVICE, Easiern District Difice.
GASSER & KERL

Attorneys at Law
P. 0. Box 4883
Pocatello, Idahe
83201
(208) 232-4471

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of the Applications
for Permits No. 15-7025-LORRAINE
KENT and the CLAUDE KENT TRUST,
No. 15-7026-in the Name of LYLE
R. BURNHAM, No. 15-7029 and 15-
7030-DELMAR CLARK.

RESPONSE TO THE
REPLY BRIEF OF
CLARENCE KENT

N Nt Nt et Nt M’

COMES NOW Lyle R. Burnham, by and through his
attorney of record and submits the within response to
the Reply Brief filed on behalf of Clarance Kent, by his
attorney on or about February 4, 1978.

Counsel for Clarence Kent, apparently believing in
the old adage that the '"squeaky wheel gets the grease”
has belatedly supplied a Reply Brief to the board for
the purposes of confusing, maligning and ignoring
testimony before the board and part of this record.
Therefore, we submit this response to the Brief of
Clarence Kent in an effort to correct any erroneous
misunderstandings the board may derive from the
statements of Clarence Kent.

Contrary to the statement of Clarence Kents'
counsel, the Burnhams have, since prior to the entry of
the Danforth Decree, taken considerable interest 1in
maintaining the flow of the stream from the sight of the
springs, through and wuntil its entry wupon their
property. At no time, prior to 1975, did the Burnhams
observe or become aware of any actions on the part of
Clarence Kent to maintain, clear or erect channels which

would facilitate the flow of this water.




GREEN, SERVICE,
GASSER & KERL
Attorneys at Law

P. Q. Box 4883
Pacatello, Idaho
83201
{208) 232-4471

Contrary to the statements contained in Clarence
Kents Reply Brief, this water has always had a
beneficial effect upon the property now owned by Lyle R.
Burnham, and while no formal system of laterals for
irregation was created, this water was during each year,
save and except those where the ground lay fallow,
redirected the water by shovel or plow to aid the
Burnhams in harvesting and irregating the subject
property.

Contrary to the Reply Brief of Clarence Kent, Lyle
R. Burnhams' father Louis Burnham, considered the water
to be a nuisance upon the property only on those
occasions when it was necessary to bring heavy equipment
or harvesting equipment in the area where the water had
been sitting. When ne longer needed for irrigation
purposes, and the season calls for harvesting equipment
to be brought upon the property then, in that event
only, saturation from this irrigation water became
unnecessary. However, by use of shovels and plows, this
water was redirected onto other propertys and the
property earlier irregated allowed to dry and firm up so
that equipment could be brought thereon for harvesting
purposes.

Contrary to the Reply Brief of Clarence Kent, the
ditch referred to as being the only ditch dug and
maintained by the Burnhams was not the only ditch
¢reated and maintained. While the same was placed along
the boundary lines of their respective propertys, its

purpose was to facilitate the irrigation and drainage of
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GREEN, SERVICE,
GASSER & KERL
Attorneys at Law

P. 0. Box 4883
Pocatello, Idaho
83201
{208} 232-4471

crop land as the same was necessary during the course of
each growing season. In 1967 another ditch was dug by
Louis Burnham for approximately 120 yards where the
stream first enters on the property of Lyle R. Burnham
for purposes of controlling the water and turning the
same out upon the property as needed.

Intil Clarence Kent began construction on his
reservoir in the fall of 1975, the stream water flowed
freely, when available, upon the property of Lyle R.
Burnham. The water contained 1in the reservoir of
Clarence Kent was not used for the purposes of growing
crops until mid July of 1976, and prior to that time was
not used by Clarence Kent in any beneficial manner.
Rather, since the stream crossed approximately 220 yards
of Clarence Kents' property, and the terrain is such
that the property adjacent to the stream rises sharply
on each side, the only benefit gained by Clarence Kent
through the wuse of this water was 1in the area
immediately adjacent to the stream bed. As indicated in
the testimony before the board, there is noc evidence of
any growing crops or livestock raising on this portion
of the ground, save and except for a garden maintained
in approximately 1950 and not maintained thereafter.

It is vrespectfully submitted that the board
carefully review the testimony in all of the previous
hearings so that further confusion from miss-statements
of fact do not become the basis for the board’'s

decision.
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GREEN, SERVICE,
GASSER & KERL
Attorneys at Law
P. Q. Box 4883
Pocatello, Idaho
83201
(208) 232-4471

Again, as submitted in our origional brief, an
abandonment of the Burnham's water right cannot flow
from the fact that they made application to this board
for a water permit, even though the same asked for a
different amount of water to be wused in a yet
unconstructed system of laterals. As the board is aware,
upon granting the permit, the improvements can be made
within the statutatory period of time and the date of
priority runs back to, for the extra water requested,
the date of application.

It is, therefore, respectifully submitted by your
applicant Lyle R. Burnham, that his application be
approved for the full amount therein, that his decreed
rights under the Danforth Decree be affirmed and that
the balance thereof be licensed to Lyle R. Burnham prior
to any right of Clarence Kent to appropriate and divert
the waters of this southerly spring.

SUBMITTED this -2&/ day of February, 1978

GREEN, SERVICE, GASSER & KERL
Attorneys for Applicant
Lyle R. Burnham
Residing at: Center Plaza
Pocatello, Idahe
{?
e
By:
Ron Kerl ot
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GREEN, SERVICE,
GASSER & KERL
Attorneys at Law

P. 0. Box 4883
Pocatello, 1daho
83201
(208) 232-4477

CERTIFICATE OF MAILING

I hereby certify that on this é% day of
February, 1978 1 mailed a true and correct fcopy of the

within and foregoing RESPONSE TO THE REPLY BRIEF OF
CLARENCE KENT on the following attorneys record.

J. W. Crowther
60 North Main Street
Malad City, Idaho 83252

Rebert C. Huntley
RACINE, HUNTLEY & OLSON
P.0O. Box 1391
Pocatello, Idahe 83201

M. B. Hiller

St. CLAIR, HILLER, BENJAMIN
wWOOD & McGRATH

P.0O. Box 29

Idaho Falls, Idaho 83401

Ron Kerl
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EBEFORE THE DEPARTMENT OF WATER RESOQULICES
OF THE

GTATE OF IDARQ

In The Matter of the Applications

Jor Permits No. 15-7025 -~ LORRAINE
KENT, and the CLAUDE KENT TRUSY; No.
15~7026 - LYLE R, BURNHAM; No. 15-702%
and 15=7030 - DELMAR CLARK

REPLY BEIRF T'0 BRIEF
OF LORRAINE KENT AND
CLAUDE KENT TRUST

AN L N N N NS

Heply is hereby tendered to the Brief in Opposition here-
tofore Ffiled by Lorraine Kent and Claude Kent Trust.

Fartaps the disparity in facts eséablished by the record
and th®e glleged in the referenced brief can be explained by
the fact thaet counsel Ffor Lorraine Kent and Claude XKent Trust
was not present at all of the previous hearings and thusgis not
SJamiliar with the record., It must be reiterated as has been
stated before and undisputed until this belated attempt to
‘muddy the waters’ as 1t were, that the northerly springs
Flowing from the Claude Kent property have never been used for

by the Claeude Kent Interest
irrigation puhpose&/at least since 1039 when Clgude Kent took
ownership of that farm. This fact has been testified to in
grery hearing under oath by various witnesses and the record 13
completely void of any evidence to the conbrary.

It should bhe further noted that Lorraine Kent was present
along with her son Larry at the hearing bfore this Board when

Clarence Kent again testified that the waters of the norihern




Burnhams or the Clgude Kent interest, ever took any action fto
maintain the flow of water from the springs involved. The
mecord stands uncontradicted that Clarence Kent diligently
maintained the flow by cleaning the ditch at least every two
years and sometimes as often as two or three times in a single
year in order to maintain his flow of water. No one guestioned
his right to do so or guestioned his use of the water he thus
obtained.

These facts are completely different from any of the
agthorities cited by the Claude Kent interest. For example,

in Joyce ws. Reuben, 23 Idaho 296, 130 P.2d 793(1913), the

court strictly held that where a party had constructed his
ditehes qnd diverted water and irrigated his land for a number
of years and thereafter filed his claim with the Stale, his
right dated from the time of his appropriation and not from the
time of his filing. As noted here, Claude Kent interest had
not used the water, at least since 1939, and have never had

up to the present time, a system of ditches,

The Newport Water Company 3. EKellogg, 31 Idaho 574,
174 P.2d 602 (1918) case is in the same vein. Therse, the
respondent was using the water upon which he apriied for a

State license., Similariy in the Pioneer Irrigation District vs.

American Diteh Associgtion, 50 Fdaho 732, 1 P.2d 186(1931) case,

the Court merely held that where the gpplicant had an existing
water right in a diteh and subsequently filed with the State
for an additional water right, he did not waive his right to
the already existing and used original right. The obvious
difference, the Claude Kent interests have never irrigated with

these waters nor have they at agny time had a system in which




spring were turned into the southern spring in 1938 or 1939

and that he and his predecessor had exclusive use thereof up
until the present time. This was the same hearing in which
glarence Kent testified that before beginning his projeet in

1975 he told Claude Kent of his plans and was advised, “Go

ahead, 1%'s o cinch I'm not going to use it", and later received
the assurance from Claude’s wife Lorraine that she had no object-
iong, that "we always intended you should have it’. Neither
Lorragine nor Larry Kent offered any comnent or testimony in
refutation of the (larence Kent tastimony at that hearing where
they would have been subject to cross-examinaticn and we submit
the affidavits offered in the second reply brief several months
and one hearing later are i1ll-timed, inappropricte, and certainly
lagck credulity and are not properly submitted for this Board’s
examination.

However, to butiress Clarence Kent's testimony that Claude
Kent interests have not been using the the water prior to this
time, we submit as a supplemental to this brief, the Affidavit
of Cordell Williams who observed the condition of the ditch prior
to the beginning of Clarence Kent's project.

It should be further noted in reply to the (laude Kent
interests’' Supplemental Memorandum that none of the cases cited
therein are pertinent t0 the lssues inwvolved. According 1o all
of the facts properly adduced before this Board, Clarence Kent
amnd his predecessors had sole use of the water from 1929 until
approximately 1250, While there is some tesiimony by the
Burnhams that some water came onto their premises during this
period, it seems wvery clear that this was only waler which

escgped after use by the Clarence Kent interests. The record

is still void of contradiction of the faect that during the

Ry ¥ . .
'”w€€ﬁtire period from 1929 to the present time no one, either



to use them. Their rights were without guestion abandoned ot
least by 1939 and hauve not been used since, until an abortive
attempt in 1977 after the issuance of this Board's opinion.
On the other hand, Clarence Kent has never completely stopped
using the water, but even if we were to admit, {which we do not)
arguenco, that there was a break in his use of the water,
certainly under any view of the factis elicited begfore this Board,
Clarence Kent was the first to resume any use and certainly
has shown his intent and good faith through the expenditure
of in excess of $50,000.00 to utilize the waters to their fullest
potential.

Je submit that Clarence Kent should be gllowed to continue
his beneficial use until such time as the other pretenders to

a water right are preéepared tc spend an equal sum to apply the

water in as beneficial @ use.

Respectfully submitted,

7/ . Crowther




J. W. Crowther
Attorney at Law

60 North Main
Malad, Idaho
Telephone:!: VE6-2644

BEFQRE THE DEPARTHMENT OF WAT'ER

RESQURCES Off THE STATE OF IDAHO

In the Hatter of the Applications )
for Permits No. 15-P025 - LORRAINE ) AFFTDAVIT
KENT and the CLAUDE KENT TRUST: No. )
15-7026 - LYLE BUENHAM; No. 15-702% )
and 15-7030 - DELMAR CLARK J

J

COMES NOW Cordell Willtams, who after being duly sworn

deposes and says: My name is Cordell Williams, I am the
owner and manager of Williams Irrigation Services, Inc. Juring
the summer of 1975 my company installed an underground pipe
and irrigation system for (larence Kent. The system gathered
water from various springs extending jfrom Clarence Kent's
property on the Northwest and running thence Southeasterly
through the Claude Kent property past the Del Clark property
and back on to Clarence Kent property and inte the Clarence
Kent reserveir, which was then in existence. The system gener-
ally followed the existing diteh conveying the waters known
as Sheep Creeh except that the segment Northwest of the
Claude Kent property was a new spring developed by Clarence
Kent specifically for this system and had not previously been
a part of the Sheep Creek drainage.

Frior to beginning ocur project and during the course of
the work thereon, I had opportunity to become intimately acguaint-

ed with the channel from the spring rising on the Claude Kent



J. W, Crowther _
Attorney for Profestant
80 N. HMain

Malad, Idaho

Telephaong: 788-2644

BEFORE THE DEPAETMENT OF WATER REESOUECES
OF THH
STATE OF TLDAHO

In the Matter of the Applications ) REFPLY EBRIEF TO THE
for Permiis No. 15-P025 — LORRAINE )  LYLE i, BURNHAM
KENT and the CLAUDE KENT THUST; No. )  BRIEF
15-7028 - LYLE E. BURNHAM; No,l5-7028)
and 15=7030 - DELMLR CLARK P

D,

In response to the brigf of Applicant Lyie R. Burnham
salient points stand out:

1. The Burnhaom's admittediy have newver ftaken anly interast
in maintaining the flow of the stream and, as has been previously
noted, this respensibility was left entireiy to Clarence Kent.

2. There is not now and never has been anly type of system
of laterals for irrigation purpcses on the Burnham propertil.

3. Lyle k. Burnham's father admitied in testimony before
this Board that during the five (5) years he ran the place
betwsen 1968 and 1973 he considered the water to be more of a
nuisance than a benafit.

4., The only diteh dug and maintained by ithe Burnhams
during the entire histery of this stream, at least since 18209,
was o ditch to convey the waters goff of the Burnham properity
and this wgs even dug so close to the boundgry line of their
property that for a moximum distance possible it lay entirely

upon Clarence Hent's bordering lands.




BEFORE THE DEPARTMENT OF WATER RESOURCES
QF T'HE

STATE OF IDAHO

In the Mctter of Approved Fermiils

No. 15-7025 in the Nagme of LORRAINE
KENT and CLAUDE KENT TRUST, No. 15~
BRIEF
7026 in the Name of LYLE R, BURNHAM,

No. 15-702% gnd 15-7030 in the Name

of DELMAR CIARK

R N N T T I T N

BESTATEMENT OF FACTS

The ownership of the waters of Sheep Creek by Clarence
Kent is based upon a history of nearly fifty (50) ysars of
continuous care, use and development. The salient Sacts
elecited through the hearings before this Board have established
that Clarence Kent's father, F. 0. Kent, dug the original ditch
flowing from the Southern Springs in 1914. The waters of the
Northern Springs were originally diverted and developed by
John Turner in 1915. These were the waters which were the
subject of the so-called Danforth Decres. (larence Kent and
his brother Jayne Kent testified that from 1928 on their family
had the exclusive use of the waters from the Southern Springs.
James Burnham, great-grandfather of applicant Lyle Burnham, and
one of the parties in the original Danforth Decision left the
areq in about 1529 and made noc effort to use any of the waters

decreed to him in the Danforth Decision. This was explained




-i’%erefcihe, ?‘espeetfully submitted that all applications

should be demed a.nd the rights of Clarence Kent to the str'ea,m
be affwmed.

DATED this

day of November, 197y
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LAW OFFICES OF

RACINE, HUNTLEY & OCLSON

CHARTERED

LOUIS F. RAGINE, JR. CENTER PLAZA - CORNER FIRST & CENTER TELEPHONE
ROBERT C.HUNTLEY, JR. FOST OFFICE BOX 1391 AREA CODE 208
WILLIAM D.OLSON POCATELLO, IDAHO 83201 2az-sicl
D-JAMES MANNING

W, MARCUS W. NYE February 6 r 1978

GARY L.COODPER
DENMIS W.OLLEY

VERE TS
B e Wity g b

ol Woler Rosoucoes

Mr. Norman Young

State of Idaho

Department of Water Resources
State House

Boise, Idaho 83720

o et e o A . 7 5

HRECTOR

Re: Permit Nos. 15-7030 and 15-7029, £, 
Delmar Clark .

Dear Mr. Young:

We are in receipt of the Reply Briefs of Lorraine Kent and
Lyle Burnham.

We have no other matters to submit that were not covered in
our Opening Brief, and we would hope there is an early -~
decision of this matter since another irrigation season is

upon us.
Very truly yours,
ROBERT C. HUNTLEY, JR.
RCH:bm

cc: Del Clark
Tim Clark
M. B. Hiller
J.W. Crowther
Ron Kerl



LOUIS E. RACINE, JR. LAW OFFICES OF
®OBERT C. HUNTLEY, JR. Racine, Huntley & Olson, Chartered
WILLIAM D. OLSCN
D. JAMES MANNING, JR. CENTER PLAZA - CORNER FIRST STREET
W. MARCUS W. NYE POST OFFICE BOX 1381 - I R TP
GARY L. COOPER TZSECATELI;O'( [DgHQ :32?;1 . . ‘k‘ B R N R L e
FHON 208) 232- . ; ;
DENNIS W. OLLEY & h
December 3, 1977 _ ”JQ;
Mr. Norman Young
State of Idaho s i o
Department of Water Resources . R ?
State House A
Boise, Idaho 83720 J

Re: Permit Nos. 15-7030 and 15-7029

Dear Mr. Young: Delmar Clark

$ " et o
Please be advised that we do not intend to file a brleéain rasponse
to the briefs of the other parties, in that our p051t10h h&@@ iﬁnﬂﬂa
fully covered in our opening brief. Accordingly, we consi e
case submitted. '

Deparime it of Waler esoUiltes.

Thank vou for vour kind consideration. ' EﬂanDﬁwﬁOhm
Very - truly yours,/f g EO
: ANy Ry R SR
p \‘ 2 /\, / / Q__ w/{-/gl-’@”, \"f) F:"‘ - ) /*_)(?/.h_c_; :_,:_:

ROBERT C. HUNTLEY, JR.
RCH:bm

kJ‘C?_{f'?le'.@"»{Sf /-:_2—*./:-;47"' }[f éy:z%;



- Law Offices of
ST CLAIR, HILLER, BENJAMIN, WOOD & MoGRATH n
CHARTERED o o v ;
FIRST SECURITY BANK BULDING : P Lk g

FOST OFFICE BOX 29
IDARO FALLS, [DAAO §3401
1208) 522-2350

State of Idaho

Department of Water Resources
Statehouse

Boise, Idaho 83720

Re: Lorraine Kent and Claude Kent
Trust - Water Permit

Gentlemen:

Enclosed please find our Brief in
Opposition to Brief of Clarence
Kent in the above matter. Would
you please file the same with the
Department of Water Resources.

Thanks for your assistance.
Yours very truly,

;;:;7;“/)//' //_%/1;

_~Richard T. St.cla

RTS:dw
Enclosure
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M. B. Hiller

Richard T. St. Clair

5T. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered o

P. 0. Box 29 o

Idaho Falls, Idaho 83401 MAR 18 1912

Telephone: (208) 522-2350 '

Attorneys for Lorraine Kent Deparimng 6F Vouosr hooois 38
and Claude XKent Trust Easiein District Office

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Approved Permits

No. 15-7025 in the Name of LORRAINE
BRIEF IN OPPOSITION
TO BRIEF OF CLARENCE
KENT

KENT and CLAUDE KENT TRUST, No. 15-7026

in the Name of LYLE R. BURNHAM, No.
15-7029 and 15-7030 in the Name of
DELMAR CLARK

T St Nt St gt St et S S e Nt N N

COME NOW Lorraine Kent and the Claude ¥ent Trust, by and
through their attorneys of record, and submit the following
Memorandum Brief in Opposition to the Brief submitted by Clarence
Kent on the 10th day of November, 1977.

Applicants Lorraine Kent and the Claude Kent Trust object
to the mischaracterization of testimony before the hearing officer
of the Department of Water Resources and the conclusions therefrom
as expressed in the recent brief filed on behalf of Clarence Kent.
At the very outset and throughout the several hearings in this
matter, the appropriation and use of the springs which are tribu-
tary to Sheep Creek were shown to be non-continuous, intermittent,
and infrequent by all parties having an interest therein from and

after the Danforth Decree announced June 5, 1928. It was further




® ®

evident from the testimony of all witnesses, that what little
use was made of the water from these springs, such use was
prior to 1950 and subsequent to 1972.

It is eminently clear that Clarence Kent seeks to
establish a claim to all the waters of the Northern and Southern
Springs solely by virtue of his appropriation from a reservoir
constructed in 1973, into which both Northern and Southern Spring
are comingled, However, the only claim of Clarence Kent having
any support at all in the presented facts and law, is to an amount
not in excess of .25 a.f.s. The support for this claim lies in the
decree of .5 c¢.f.s. to Harry O. Kent and James Burnham from the
Southerly Spring, one-half (1/2) of which passed to Clarence Kent
from his predecessor Harry 0. Kent, and the other half to Lyle
Burnham. In 1973, Clarence Kent resumed his use of the .25 c.f.s.
interest by appropriation and use of the water. However, from and
after 1971, the sole method of establishing a water right in the
State of Idaho has been by wvirtue of the filing of an application
for a permit with the Department of Water Resources, which admitt-
edly has never been done by Clarence Kent. Therefore, if the
Department 1s to recognize the doctrine of resumption, the maximum
water right to which Clarence Kent is entitled, by any stretch
of the facts or law, is at most .25 c¢.f.s. from the Southerly
Spring. If the Department is not to recognize resumption in this
instance then Clarence Kent has no recognizable claim to any water
from the springs.

Lorraine Kent and the Claude Kent Trust take issue and
deny the contentions in Clarence Kent's recent brief that Claude
Rent "turned the entire flow of the Northern Spring into the stream
with the Southern Spring in 1938 or 1939," advised Clarence Kent

"go ahead, it's a cinch, I'm not going to use it," or that

. BRIEF IN OPPOSITION TO
. ;BRIEF OF CLARENCE KENT -2



® )

Lorraine Kent stated to Clarence Kent "that's fine, we always
intended that you should have it." To the best recollection of
these applicants, the foregoing quoted remarks were not presented
as testimony at any of the hearings in this matter.

Attached hereto, and incorporated herein, are Affi-
davits of Lorraine Kent and Sidney Kent, specifically denying and
rebutting the foregoing remarks. Moreover, these applicants sub-
mit that the true "intent" of Claude Kent was to resume utilizat-
ion of the Northern Spring in the summer of 1974, but for the
untimely death of Claude Kent.

Lastly, it is submitted that applicants Lorraine Kent
and the Claude Kent Trust resumed use and appropriation of waters
from the Northernly Spring simultaneously with their Application
for Permit No. 15-7025 in the spring of 1976. That if the Depart-

ment of Water Resources intends to apply the doctrine of resumption

to the resumption of Clarence Kent's Danforth rights in the spring
of 1973, it is equitable and just that the Department of Water

Resources also apply the doctrine of resumption to the resumption

of their Danforth rights by Lorraine Kent and the Claude Kent Trust
in the spring of 1976. Prior to the filing of this brief, applicants
Lorraine Kent and the Claude Kent Trust submitted a Supplemental
Memorandum to the Department outlining Idaho Supreme Court decisions
to the effect that the filing of an application for permit does not
constitute waiver or estoppel as to an earlier right established
by court decree.

Therefore, having rebutted the mischaracterizations
found in the brief filed on behalf of Clarence Kent, applicants
Lorraine Kent and the Claude Kent Trust respectfully request the
Department to either (1) modify its Memorandum Decision and Order

of the 17th day of June, 1977, reducing the priority right of

BRIEF IN OPPOSITION TO
BRIEF OF CLARENCE KENT -3




® )

Clarence Kent to .25 c.f.s,, and affirm as modified, or (2)
find that applicants established a resumption of their Danforth
decreed rights to .50 c¢.f.s. of the Northern Spring with priority

of June 1, 1915. .
S
Respectfully submitted this ¢ “/ day of December,

1977.

ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered

L

: - l"" ’ # e .e"" -
BY. ., / v ‘//L
Rlchard T St Clalr

Attorneys for Lorraine Kent and
the Claude Kent Trust

CERTIFICATE OF MATLING

I hereby certify that on this 2lst day of December,
1977, I mailed a true and correct copy of the within and foregOLng
BRIEF IN OPPOSITION TO BRIEF OF CLARENCE KENT to the following
attorneys, prepaying the pastage thereon and depositing the same
with the U, S. Mail.

Ron Kerl, Esq.

Terrell, Green, Service & Gasser
P, 0. Box 4883

Pocatello, Idaho 83201

J. W. Crowther, Esq.
Attorney at Law

60 North Main Street
Malad City, Idaho 83252

Robert Huntley, Esq.

Racine, Huntley & Olson, Chartered
P. 0. Box 1391

Pocatello, Idaho 83201

| ".,').

e

[/;?

4 Rlchard T St Clalr

BRIEF IN OPPOSITION TO
BRIEF OF CLARENCE KERT -4
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M. B, Hiller

Richard T. St. Clair

ST, CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered
P, 0. Box 29

Idaho Falls, Idaho 83401
Telephone: (208) 522-2350
Attorneys for Lorraine Kent

and Claude Kent Trust

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Approved Permits
No. 15-7025 in the Name of LORRAINE
AFFIDAVIT
KENT and CLAUDE KENT TRUST, No. 15-7026
in the Name of LYLE R. BURNHAM, No.
15-7029 and 15-7030 in the Name of

DELMAR CLARK

R A T W W i . g

STATE OF IDAHO )
County of Bonneville ) °5

COMES NOW Sidney Kent after first being duly sworn
upon oath, deposes and says:

1. That affiant has been the Lessee of the property
owned by Lorraine Kent and Claude Kent out of which the springs
at issue in this matter arise from 1970 through the present.

2. That during 1973 through May 1974, affiant
and Claude Kent discussed the reservoir constructed by Clarence

Kent, and Claude Kent never indicated that he wanted Clarence Kent

to have waters from the Northern Spring.

AFFIDAVIT ~1
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3. That affiant and Claude Kent discussed the
reservoir and diversion of Clarence Kent in the spring of
1974 at the location of the reservoir, and affiant recalls
Claude Kent stating "we ought to start using the water
again,"

4, That affiant and Claude Kent did not make
further plans to divert and use the waters from the springs
thereafter because Claude Kent passed away in June of 1974,

Further affiant sayeth not.

DATED this Z(gTLﬁ/day of December, 1977.

EE Y e e
. _,__E_IL}LA{f f),f’é__.f;.»lﬂ,ff)

Sidney Kent -~
Subscribed and sworn to before me this Zd‘d—j’ day of

December, 1977.

Notary Public f#br Ifdaho
Residing at Idaho Falls, Idaho
Commission Expires:

(SEAL)

. AFFIDAVIT -2



M, B, Hiller : . s
Richard T. S$t. Clair R
5T. CLAIR, HILLER, BENJAMIN, o
WOOD & McGRATH, Chartered .
P, 0. Box 29 -
Idaho Falls, Idaho 83401
Telephone: (208) 522-2350
Attorneys for Lorraine Kent
and Claude Kent Trust

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Approved Permits

No. 15-7025 in the Name of LORRAINE
KENT and CLAUDE KENT TRUST, No. 15-7026
AFFIDAVIT
in the Name of LYLE R. BURNHAM, No.
15-7029and 15-7030 in the Name of

DELMAR CLARK

S St S Nt St Sl M N S Y S S e

STATE OF IDAHO )
County of Bonneville ) °e

COMES NOW Lorraine Kent after first being duly sworn
upon cath, deposes and states:

1. That affiant is the widow of Claude Kent and the
applicant in Application for Approval of Water Permit No. 15-7025
filed before the Department of Water Resources for the State of
Idaho.

2. That affiant is familiar with the recitation of

facts contained in the brief filed by counsel for Clarence Kent

with the Department of Water Resources on the 10th day of November,

1977.
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3. That affiant recalls certain conversations with
Clarence Kent prior to the beginning of work on the reservoir,
and affirmatively states that affiant never advised Clarence
Kent that he might have or appropriate the water from the
Northern Spring mentioned in the Danforth Decree.

4, Affiant further affirmatively states that affiant
and her former husband Claude Kent never intentionally
directed the water flowing from the Northern Spring mentioned in
the Danforth Decree into the flow of the Southern Spring.

5. That affiant and her former husband, Claude Kent,
never intended to abandon and give up, any rights to appropriation
and use of the waters from the Northern Spring awarded to them
and their predecessors under the Danforth Decree.

6. That affiant was present at certain hearings in this
matter at which Clarence Kent gave testimony, and to affiant's
best recollection, neither Clarence Kent nor any witness testified
that affiant had stated at any time to Clarence Kent 'that's fine,
we always intended that you should have it." Had this testimony
been presented, affiant would have denied it at the time, and
presently affirmatively states that the comment was never made by
affiant to Clarence Kent.

Further affiant sayeth not.

DATED this /4 %% day of December, 1977.

L

A

P Lt A . # PR
ff e A N A s

Y

%

Torraine Kent
Subscribed and sworn to before me this Zd}qg'day of

December, 1977.

Notary Publighfor{Idaho
Residing at aho Falls, Idaho

Commission Expires:

(SEAL)

AFPIDAVIT -2




M. B. Hiller

Richard T. St. Clair

ST. CLAIR, HILLER, BENJAMIN,
WOOD & MceGRATH, Chartered

P. 0. Box 29

Idaho Falls, Idaho 83401

Telephone: (208) 522-2350

Attorneys for Lorraine Kent
and Claude Kent Trust

BEFORE THE DEPARTMENMT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Approved Permits

MEMORANDUM BRIEF 1IN
SUPPORT OF APPROVAL
OF APPLICATION FOR
PERMIT NO., 15-7025

No. 15-7025 in the Name of LORRAINE

KENT and CLAUDE HKENT TRUST, Ho. 15-7026

in the Name of LYLE R. BURNHAM, HNo.
15-7029 and 15-7030 in the Name of
DELMAR CLARK

Tt st St Met St ! M St S Nt N M

COMES NOW Lorraine Kent and the Claude Kent Trust, by
and through their attorney M. B. Hiller of the firm of St. Clair,
Hiller, Benjamin, Wood & McGrath, Chartered, Idaho Falls, Idaho
and submits the following points and authorities in support of the
approval of Application for Permit NHo. 15-7025.

A chronology of the material facts presented the Depart-
ment of Water Resources at the hearing on January 12, 1977, is as
follows. On June 5, 1928, the District Court of the Fifth Judicial
District decreed to Henry 0. Kent and James Burnham a right to the
perpetual use of waters from the Southerly spring arising in the
Northeast Quarter (NE1l/4) Northeast Quarter (NE1/4) of Section
Twenty-three (23), Township Eleven (1l1) South, Range 34 E.B.M. to

the extent of .5 c.f.s., with a priority date from June 1, 1914.

MEMORANDUM BRIEF -1

A.é-c epled as
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Asa Danforth was decreed a right to perpetual use of .5 c.f.s. of
water from the Northerly spring arising from said situs. The
use was described for irrigation and domestic purposes. During
the years 1950 through 1973 water was diverted from the Southerly
spring for domestic purposes only, and not for irrigation. Mr.
Clarence Kent succeeded to the interest of H. 0. Kent prior to 1973.
Lorraine Kent and Claude Kent Trust succeeded to the interest
of Asa Danforth. 1In 1973, Mr. Clarence Kent began diverting water
from the Southerly spring and in 1975 installed a plastic pipeline
to collect water from the Southerly spring and transport to a pump.
On February 5, 1976, applicant Lorraine Kent and the
Claude Kent Trust made application to appropriate .50 c.f.s. from
tributaries to Sheep Creek for irrigation purposes. On June 17,
1977, applicant's application for permit was approved subject to the

right of Clarence Kent to divert .50 c.f.s. of water with a priority

date of June 1, 1974. Applicant submits that the Department of
Water Resources errored in recognizing the priority claim of

Clarence Kent in excess of .25 c¢.f.s. of water.

ARGUMENT

1. Contrary to the testimony, the Water Resources Board
in the Memorandﬁm Decision of June 17, 1977, held that Clarence

Kent "resumed" a water right to .50 c.f.s. from the Southerly spring

in 1973, This finding is in error inasmuch as Clarence Kent

succeeded to at most .25 c¢.f.s. from H. 0. Kent his predecessor under

the Danforth Decree. Clarence Kent's resumption of appropriation in
1973 was ineffectual to establish a right to water in excess of

.25 ¢.f.s., inasmuch as the only permissible method for establishing

a new water right in 1973 was through application under the provisions

of Idaho Code §42-201 et seq.

' MEMORANDUM BRIEF -2



2. Contrary to the claims of Lyle Burnham and Delmar
Clark, the Department of Water Resources correctly found that the
testimony presented at the hearing established no appropriation
to beneficial use of water from the Southerly spring by Lyle Burnham
or Delmar Clark at any time prior to February 5, 1976. To the

extent that Lyle Burnham succeeded to the .25 c.f.s. water right

awarded James Burnham pursuant to the Danforth Decree, such water
right was abandoned and forfeited by Lyle Burnham and his predecessors
through non-use.

Abandonment is a common law concept involving the concurr-
ence of an intention to abandon and the actual relinquishment or
surrender of the water right. It is not dependent necessarily upon
length of time but upon the essential element of intent. Such intent
may be evidenced by non-use for a substantial period of time.

Gilbert vs. Smith, 97 Idaho 735, 552 P.2 1220, 1223 (1976). It is

established that a water right in Idaho, although affirmed by court
decree, may be abandoned and subject to subsequent appropriation.

Idaho Code §42-222 (2); Gilbert vs, Smith, id. at 1223,

The doctrine of forfeiture is predicated upon a statutory
declaration that all rights to use water may be lost where an
appropriator fails to make beneficial the use of the water for a
statutory period regardless of the intent of the appropriator., In
Idahe this concept is set forth in Idaho Code §42-222(2). The effect
of that provision is that an appropriator who fails to apply his
water right to a beneficial use for a continuous five (5) year period
is regarded as having lost all rights to the use of such water,.

Gilbert vs., Smith, id. at 1223.

3. In the event the Department of Water Resources affirms

its decision recognizing a water right in Clarence Kent in the

'/ MEMORANDUM BRIEF -3



amount of .25 c¢.f.s., or any other amount, the Department should
require installation of a measuring device at Clarence Kent's
place of diversion so that the amount of the appropriation may be
ascertained.

CONCLUSION

In view of the testimony presented by all parties to
this action, it is manifest that Clarence Kent did not establish
an appropriation to beneficial use of water from the southerly

spring in excess of .25 c.f.s. The other applicants Lyle Burnham

and Delmar Clark established no appropriation to beneficial use of
water from the southerly spring.

Therefore, the application of Lorraine Kent and the
Claude Kent Trust should be approved subject only to the Clarence

Kent priority of June 17, 1977 to appropriate .25 c.f.s. of water

from the Southerly spring.

Respectfully submitted this =~ . day of September, 1977.

ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered

BY

M. B. Hiller
Attorney for Lorraine Kent
and the Claude Kent Trust

MEMORANDUM BRIEF -4
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PACINE, GUNTLIY & OLolH

P, 0. Box 1391 - Canter Plaza
Pocatelio, Idale 23201
Tonlephona: (258} 232-6101

R TATE OF IDANO - -
‘"gf;c sayaazazar OF WATER RESOURCES -

In the Matter of tbe c:hiﬂ 3 ” tm.llﬁ-?azﬂ
to a Water Right of . 1 7 S
DELMAR CLamx 0 ) "“ 33:33 a? angaa czazx

: ""hﬂ aviﬂnm mmum tﬁ*at“ mi t::.‘v.a:k 13 antitla& tw -

of the waters of snm Crosk. {txibu'cu-y to ::auy cm;_,f
per hie .ﬁyplimtian for tim faliming-‘ mam: SO
!1) Ih 15 mdispauﬁ that: 1’3& hﬂ: had tha wstic _
aupyly fm tha aprings to h.is hm thmugh 2 pi;w (m
claim m.lag 0.04 czag mtinmnly* aiam 3.933 ——- ne gzaxty
diaynia# t_.nt xiaght, m& w mlﬁ E.ika !.t fomlizad bg tlm
gmntiaq a! tm gamit m thngh he right Mmu thn o
1971 iling:miremn:._t_ , neooh B35 e An el
{2} ,ann.ar rﬁx*nsnazw:és-ﬁnwaaafur sﬁzz? cazzx'axnazs -

ety

wmm msmamm mﬂﬁﬁ A‘I’“Mﬁ m m*

THE mmm mﬂm :

(@) CUnder the i929 Qau!erth Damn, t}m watars ware
decreed on the following basis, based on 1.0 ‘cfs total flow:
C 7 0.8 tor the predecessors of Lorraine Xeme o 00
and c_hmg#t g B S S
0,25 to the pradecessers of ILyle Durnban
8.35 o the predecesser of the protestant, Clavence ™

X&n‘h N I :». T R s T T v -.':‘?'» P . PR E

{b} ﬁl&. a! t}msq righta undar t!n nanfoxth Dacm
haw bean 1&*& thxanqh *‘ozfaitm smc!ar t!:e ml:mg ef aj.mn-.
va Smith, 23 Idaho ca;;im Poports 479, a copy of whizh i3

attached herste, and which decision reads, in part, as follows:



. f o
LF .
[ .

At page 431

"Although framed in the language of sbaasdonmant, appeliantas’
principal argument in this appeal concskyns nor only the '
doctrine of abandonment but llhewise she gueation of
statutery forfeiture, Tihls doctrine, although asimilar-
torahanﬁnmmnnt, imeolvas choreckaristlion of zimnlficant
dilfarence which must be Lorze in nind in yesolving this

and sislliar disputas aﬁdrauzinq thn ralinquiahmant of
é@czau& watmr rights. '

“gbmnannannt i3 & cosmon law concept invaiving the -0
- concurrence of an intantion %o ahandon and the sotual
relinguisiment or surrender oI the wazer right.  3Y.4.75.8.,
D Hatars $133; at 39%4; wiel, )l ¥Water Rightsz in the Hestern
States, ¥5687 (19211}, It is not dapendant noacessarily
apon length of time Lhutr ugpor tiha sssential olament of
iuvtant. Larzington w. vandall, 53 Idahe 925, 14773
T.2a 1009 {1344): Union Grain i Elevator C9, v. BeCammen
Ziteh Co., 41 Idahe 216, 240 P.. 443 (1223)) st. John.
Ixr. Co. v. Danforth, 30 Idako 3512, 288 7. 385 (1231);
Chill v. Jarvis, 52 Idaka 531,.358.P. 373 (1331)p. o<
v Bmitdh Land €5, w.e Puorhivan, 33 F. Supp. 657 (1941 .
Sugh intant may be ovidenced by nea-ose for a substantial
- peried of time but mers non-use 15 not par se abapdamment.
Wial, supra, 9546%. In contrast, the doetyrinas of forfaitura
i3 predicated npon a statutory declaration that ail rights
 to use watar mAY De Jo8t waers an appropriatoy fails te
| maxe peswiicial Rae O tie wAtsr for a Statutory peried
rogardiess cf tha intent of the aprropriator. 93.C.d.5.
- Wakters 3193; wiel, supxa, 15747 Last Sice Cansl & Irx.
Co. ¥ Ha8., 75 P, Bupp. 3%, 333 {Ct. Clalne, 1948) g
S Eammond v, Johnmsen, 5£ P Id 534, 832 {Utah 1%37),. Ia
‘Idahe this coacapt 13 zet forth in I.C. F42-222{2%. - The
- aifect of that provision is that aa apprepriator whe
- falls to ayply his waser xicht to a besaficlal uvae fox
8 continuous £ive year-gario& iz ragarisd as having lost
21l rights to the use ol snch water,.. . Although the '
terms acandensent and foxfsitura have oftan been nzaﬁ
by this Court intszchasgeably see,. Hodges: v. Trail . Vs
- Crmek Irzrigation Co., 73 Idaho 10, (citing cases), tht cana
of Carriagtan v, Crandall, SrA,. Bt 332, makes: it clear
T ehatsthey are distinct lagai concepts and should he
econsidared as such. ¥e recognize that this Courd: haw @
i the past failad to indicats this differsnce in addres—
- sing cases involving water rights disputse. .  Heverthaless,
o owe deem 1t essentlal for this and other future cases
of & siallar nature Lo kgep the. soncepts of abandonment
"asa statutory forfaltvrs, and thnir applinntian, distiact.
{Emphatis mupg&ia&} *AOTH - ST <

_ _t¢) The testimoay is uadlsputed that since ihe. 19308,
nunﬂ ch iha paoyla undex tha Lanforith Dscree or their successers
hava usaé thn WRLAXE, the non-use bsing fox many years in sxveas
of thu zﬁva yaar- rsqudru& fex forfaitarae, ¢ o e ownn Toan RO
in fact, fxan 1322 to tuﬂ—dﬂtﬂ of this hearing, Lorraine iant and
ﬂiauﬁa K;nt Truut mads no use of their warer except for g:rﬂcaing, and

B

LT sgmcific text of 1. «s*-zzz m ai’.‘. ,,..xqe ﬁ mmu,‘ N

B

i
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Clarance Hent mada no usé of hia watar prior to 19_?3,_@:“:&;:&
for gardeaing, up to 1942, with no use batwean 1242 and 1943,
thean Isur years of gaxdening from 1349 to 1332, and then a },ﬁaria&

of 1% years of fotal non-use occurrsd Irem that time uwp until

1971, t&:.a o2isctive dats of the Act rmguiring apolications
for m«a of watar. e o -. .
Az to the Ixlia Buynhas right andey t‘fm ﬁanfﬁrth ﬁwm, |

the avidence i3 clear that thexe han navex %m any m m&u
excapt for what spread out aatmally on a?mut 3.9 acTas of
grousd, uatil about sevea ysars ngo vhan he started making
sone divaxsions for, again;,t&‘m;w 43-9,3"'”3_»“3 _g:&mﬂ;
which would ba a maxizun usagae of 0.2 cfs. o

- The Clauvde and Lorrains Rent Truat mt usa&; wat:: 1:;
1930 for a one-acre garden, which was 2? Years age, az:ﬁ Wch
woulid have presarved .a maximws antitimnt cr” a ﬁz c“'ﬂ sven
if the tise lapae m not mm-:aa

{2} ""*mxa 13 @ cmilic:t. in taa mi&m as tn

b
_‘}.:r,

whather. Clazenca. Xent has m&n any &imraims, ox whﬂthar his
watering was nerely sub—irrigauaa. and thn ?&a:ing "x‘ioufl
will tave to rasolve. tzaa cmnﬂict.q "'ha mﬁihla uviﬁam

in mi:. thu:u wars no &haxainm ..Clarence :%ant mmisa ;

th.:uwbmsm&htﬁanupmmmgmmmm

two tiwes in a couple of tha surmers, but it 13 clm t!sat* SR

heea BTy

all other parsons who were ln a position to ohmm never

'5

amc those dams, and it i& cla«z* tiat he had no J.atnal ditchns TR
cmtmtua to take m wam ' I‘:wn aasuming thnt ﬁa Bmxd =
xasolves that questios is faver of him, the maximus that m S

taﬁtimxxy uill support weulﬂ be ixxiqatim of a miy 228
yaréa loag and about § to 7 rods wide on ons slds of the ¢ 0 TITE
atm. ‘and § ‘rods wide on the other si.&a of thﬂ 'atreaus}'- or an Il

-ama u‘ 3 ams, oxr a pxammﬁnn of smtnx zieghtn tu ther

extent of 2,06 cés.,
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{8} It is nmiinput&d that Del Clark alau had t}m
Lerailts of sub-izrriation os about.3 atres of ground since, L
1433, which entitlas him ta .08 iz which ha now wishes to
physically ivert, purduant to the Application. ) :

_ Likwim, Lel Clark has had stock water righta by way of
bamﬁahl. use Ly E.imtn_ek allawr 8ra 109 w‘?fp&tgg:
in tha Zail ai:wn 1338, Co _

Uader. tha Avendale case (a coyy, of whi::n we w:lll fnzniah
a3 soon As we receiva the District Cours 991::3.%}!__ it has,
rean hald that satsxi;w o% livestock ﬁimtly frni: a atm
iz a heaeficial use, which corstitutes a water righg. s

. Howsver, should the Zoarxd fsel thexs is a ;grn&:lm with
that type ai a&z.wz'sim, Eel Claxk wiu mak: an mﬂ::ml

e

divmm and astahm a pond or a waming mugh !er thﬁ

e

c‘iivaxsi@. of the 0.03 223 hea requasts for his cattle, o

L, w
LRSI

ﬂ@ ”ﬁE 3?324&32u1”? 24 %A*Eﬁ i e

LR

. The aviﬂanm ashahliahns ﬁmt thm ia a&equam mappmpriam
.wam &mimh £or tha 0.13 cfa ma.’x. f:lark muta s.a his }

. ‘1\
-

Application Mo, 1&-?@23, the :ammi es&bnshing the fnuming
maxisma axiatimg water righu .mﬁ aﬂilability af vatar: -

HAME OF PARTY  AMOUNT OF RIGHT mnmwzm

Del Clark U 0,04 for dcmestic purposes 8. Usagw since 1929

Pel Claxk = 0.073 for atock watex -!;._. tiam sim 1328
S T T by Rpplieation 18-7029-5
Del Clark : . - 0.06 for irrigation - .- B. Sub~irrigation
: sinca 1913 '
b. application 15~7029%
iy diversicn works
Lyie Purnham ¢ 00 78,2000 Ciioo o a, Diversion in.last
, , o ‘ : : 7 yoars
Lexraine Heng and .0 . : ,
Clande Zeat Trust 0,50 77 s, Rpplicstion 135-7023

Claronce Hant - L T @ ag ST 0L Lia L pYSPUTED diversion
. _ ' : ' of approximatsly
2 acres

TOTAL CLAXHS ZSTABLISRED
OR DEEDIMNG p.ae
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The ahawﬁ tatal maxlnun §r¢vabla ﬂlaimﬁ Ly »ha ﬁaux paxtimi
iavﬂﬁqed 92 8.53 ¢in ﬁrﬂa nod aﬁiliaa §ha_:_fﬁw Bh TR, haaad
on tha hagaat aw—maannraé at 4, 3?5 at thﬂ anr*aina anﬂ claada
Yenw "rust nruparty, lﬂavﬁrg PViWZ uraypzapx;atau xataxa of
5.085 vfa over and abova all va;id claima 1* tﬁat tiz#wnf ‘
gorz. _ _ T
In §raviuing thn haarﬂ aith tna axaqoiﬂg table, we would
' yoint ouk tbat the éctastie-watar sigﬁt a# E&l C;axk is
ﬁatablisuad.hy ﬁivmrsion ﬁnﬁ ayglicatisn to bﬁnﬂfiﬁiti nsa '
‘griax to 19?1, anﬂ AR aacread to him in t“n dcciainn nz Snﬂﬁa
_Lazgravas, an was atipulaza& inta ﬁ?ihﬁﬁﬁ&. N _
. ﬁﬂ**b&rnozﬁ, tna 1 vaatuch right of ﬁal Claxk alsa datua
.f:amiiﬁzs by &atual aykiiﬁazian ta b&nafiaial uxa. ana hoth
of thana cléimszﬁava grin itg over. amy ¢laims aﬁ any nf tha
;ahha: “axtias bacausa thny wars uﬁiiizad ana axs:ciaaﬂ 1n all
vases %“*ﬂﬁg ﬁiva-gaax farﬁaiﬁuxa yﬁzioﬁs by tha othnr partiﬁi,
and the law is that i‘ @ farfmituza periuﬁ haw 5¢cu£xtﬂ and-dnzing
that intexval anathar aypzayriatian takaa alaﬁa. t&s fﬁtiﬂiting
party cannot reestabllish hia rinht ununr an aaxliar davres in
darogation of that 1ntaxvaning ayp:untiatiou,’;vﬂ
Ve further diapoze tha: Clarence Hent has gstablished by
hls testizony any yrn*amiatiag water right aven to the 0,06
cfa far"aneres, I£ we upderstood his tastimony Correctiy,
ﬁusra whg nn tast&aanr'shaving Any divﬁraiaa %?'piaeiagvﬂixt
daus 13 tha stranm 6nxing any particular yaara pzicx tok19?1, and the
use of earth éama aftsr 1?;1.wuﬁla bc qf ne. ezfact heaan:u

an aaylicatinn iat a pnrait'is requ&xa& :Lﬁu-tf:jrvc

s - w.‘.a,‘}

zt ia-to-be'!urthur nntﬁ& that ﬂlaxenca.xaat’s-ﬂvn.tuatimzay
alaarly‘eatab&isbus a tata} ahandnnusat a: wuil,us farfaituxn

of a*l wat&rt sinea 1929 axcnut yc;aihly for thu‘aaxﬁan ylctrM
and a?an :ha-qardam:nlnt was abanﬂnned.anﬂ fnrfaita&‘fcr NOR-VHH
sincs 1352.~
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_ With ysapect to the claim »f Lyla Burnham, he nresented
no tastimony of eny intent :o constrackt any irrig@tian sYstem
oz 2Dy fiqanci;l gbility to consgruet any lrrigation eyastem Joxr
any acreage in axcess of 19 acrws, and tharsfore, althoungh
hia clalm is for many movs acras, any graniing of an application
should be limited to 18 acres.
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right.by diversion and.applicarion to beneficial use ?;:ié-- to
1971 for the clainm of 0.04 cfs for dommstic water, and 0.03
e fox steck ntar, sué shat chain shnia o conticeed By
Graming of tos spplieation.
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to construct the irrigation works for the threa acres of
Lrrigated land, entitling hia to 0.05 cfs thersfor, whish
aneunt of water i#nﬁvnil$§1§ in.gh;-s;égaﬁ“fsxiaéﬁré#%iy@ina,
ané;thgr§far§-§is.ippliéitl§n.£§r:a:téégg.aﬁup%ﬁg;%{swgﬁéulﬁ
bgﬁé;gnﬁga_gn“ggi%;;_'- , T

LAy

e g BT
it A

Raspectiully aﬁhniiﬁia,A
~ RACINE, HURTLEY & CLsom

e e T T
- Sl s 32

o F W ey

o RTE : SeEw
R L HE i

L R T e R0 I R O e e
AL : D e T PR aR R e e

e e e BY i o
menoeR TROM PAGE 21 Ropexr C., Huntlay, Jr,
Yoo 42=222Q2 00 o L e o o
ALY rights the use of watar’ peonired undar-thisy ~0F
.. chaptsr oy otherwise shall be lost and forfeited by
a Sallure Zor the torm of five (3) yoars Yo apply-ift™
o tha baneficial usa for which 1t was appropriated
and whan any right €6 the use of water szhall be lost
thyreugh nor~use ox forfeiture guch rights to such
watay shall ravert to the state and bs agalxs subject
to appropristion undsr this chapter, Provided, fusther,
that ures proper showing befors the dirsctor of tis
depastnent. of water resourceds of geod and sufficiant
reasen for non-applicatisn to bensficial use of sach™™
water for such term of five (5) yesars, tha director.
of the department of waitar rssources is hersby anthorized
ro grant an extension of time extending the tize for
#mr¥aiture of titla for non-pae thersoi, to such waters
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BEFORE THE DEPARTMENT OF WATER nnsouncns
OF THE
STATE OF IDAHO

IN THE MATTER OF THE PROTESTS AGAINST. )
THE APPROVAL OF APPLICATIONS FOR ) MOTION FOR REHEARING
PERMITS NO. 15-7025 -~ LORRAINE KENT ) ~ TO 'ALTER AND AMEKD
AND THE CLAUDE KENT TRUST; NO. 15-7026 - )  DECISION AND ORDER
LYLE R, BURNHAM; NO. 15-7029 and 15-7030 - ) - _
DELMAR CLARK ' )

)

COMES NOW Delmar Clark, and moves the Water Resources Board .
. £or an opportunity to present oral argument, as well as any
further testimony the Board might &asire, regarding rehaarinq
~of the Mamornndum Decision and Order entered herein on the
17th day of June, 1977. The rehearing would be £0:~tha pu:pbie
of Pfesenting_arguments-as to all.areas wherein it is felt #hat
| the-Decision and Order is in error, including, but not limited
| to, the following: 7
(1) The Conclusion of Law No. 1 is in erroi in finding that _
Clarence Kent "resumed a water right prior to it being taken by |
subsequent appropriators.” That conclusion iz in error for thé
'.following raasons: |
(A) The water right under the Danforth Decrae had been
totally abandoned by Clarence Kent and his predacessors for |
many, many yeara. ' . _
(B) To resume a:water right means to go back-ﬁo'usa of
a water right that had been exexcised be!ore. The testimony |
established that the most use that had evur bacn used by .
Clarence Kent and his predecessors was for the watariag of
a garden, and thorntorn the applicatiéh of .5 cfs‘into an';
'1rriqation system to irrigate 160 acres ot land 13 not a f
rosumption, but rather is a total new application of water
to new lands, and the works 1n 1973 also conatitutt a nﬂw
'ffﬂégggﬂb“ point of divnrsion which requires an apglication.-
',?%t. {(C) The only provision in the Idaho law for 01nrance
Kent to establish a new water right or a new point of divnrnion

Aecepled
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~is to make an application for same, which fact hs has not don.,
and therefore the applications for pnmit of Del cmx m: o
Nos. 15-7029 and 15-7030 constitute a taking of vater by &
subsequent appropriator prior to any legal rnsumption by

Clarence Kent. o .f ‘

(2) The Memorandum Decision and Order il'ihéirtﬁriwhhp 1tj
finds that claxanée Kent was the successor te 0.50 ofs updnx the
panforth Decres -- the fact was that his mnximuﬁrright wnder the

: Docrua, in any event, was 0,25 cfs. | B

(3) The Board exrad in failing to rule ‘and find that the
wntaring of 1ivoﬂtoak.by Del Clark since 1328 constituted a
diversion giving him a water right for that purposc with date B

. of priority from 1928. 3 '

(4) The Dacision and Order is in etrorzin awarding Lyle
Burnham & permit to develop irrigation on 80 ncrus at thu rate
of 6 feet par cfs when, at the hearing, he testified he was seeking
water only for about 10 acres, whiah would be a maximum entitldnnnt
'ot 0.2 cfs,

(5) !hat tha beoision and Order azrs 1n £ailiag to rnquirn
Claren#e Fent to place 2 measuring device_ox splitting device |
at his portion of diversion in order to ascertain that be receives
no mbra than 0.5 efs into a pipe system, leaving éha'balanon in

~ the stream channel.

(5) ‘The Decision erxs in failing to linit ths rights of
Clarence Kent to flows awaxdod his predecessors in interest under
the Danforth Decree from the south {lower) spring, uhichrnpxing,
under tha Danforth Decree, was divided between Clarence Kent's
predecessor, H. O. xbnt, and Lyle Burnham'l predecessor in 1ntnrtlt.'

Petitioner respectfully requasts that this Petition tor R-hnnring
be granted and that a time and place be set !or the rnhnaring, with
notice to all paxtins.

,qg%;b | l_ S nac;ﬂ#: Fﬁg?nli_;.om‘oﬁ
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. I HEREBY CERTIFY that a copy of the foraqoing Motion was mailod;'
“this 24th day of June, 1977, to the following partien of rocpgd:

J. W. Crowthor
60 North Main :
Malad, Idaho attorney for_clarenca Kent

Larry Kent
2222 Oak Trail Dx.
Idaho Falls, Idaho

Lyle Burnham‘ 

Robert C. Huntley, vr.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
T OF THE -

SRATLE UF 1083HD

IN THE MATTER OF THE PROTESTS AGAINST

.
THE APPROVAL OF APPLICATIONS FOR 3} MOEUTONW POR REHEARING
PERMITS NO, 15-7025 -~ LORRAINE XENT ) 0 ALTER AND AMEND
AND THE CLAUDE -KENT TRUST:; NO. 15-7026 - ) DECISICN AND ORDER
ILYLE R, BURNHAM; NO. 15-7029 and 15-70630 - )

DELMAR CLARE -~ s+ . N e ) -

) )

7 COMES NOW Daimar Clark, and moves the Water Resources Board

for an opportunity to present oral argument, as well as . any=-
further testimony the Board might dasire, ragarding rehaaring

of ‘the Memorandum Deciszion and Order: enterad hersin on the::-:

17th day of June, 1377. The reohearing would be for tha purpose

of presenting arguments as to all arsas wherein it is felt that
the Decision and Order is in error,:including, but not limited

to, the following: - P T T el e e sl e

(1} The Conclusion of Law ¥No. 1 is in errorrin¢finﬁing,thatg;a

Clarence Kent "resumed a water right prior to it baing taken by

subsequent appropriators.® That conclusion: is in error for the
following reasong: <%
“ (A)- The Water‘fi:ight- under-the Danforth LCecree:-had been-:
" - totally abandoned by Clarsnce~Xent:and. his predecessors:for
e ﬁanyj?manyAYaars.
{B) To resume aswater” right means to go:back-to use of 7
‘& water right that had been exercised.before.. The testimony-
established that the most use-that had everrheen;use& by“wy
Clarence Xent and.hiagprgéecesaors was for the watering of
Coa garden, and thezflefore;z the: application of .5 ¢fs into an - .-
irrigation system to 1rr£gate¢160"acrea.ofLlan&~is.nob,an+fx;;¢ﬁg
resumption, but'fathar is a total;newﬁapplidation of - wvatexr - -~
R . newwlaan; an&~£he works in 1973 also constitute & new
point of_divarsion which requizes"anﬁapplicationa !

(C) The oniy provision in the idaho law for Clarence

Kent to establish a new water right or a new point of diversion



i3 to maks an application for same, which fact h2 has not done,

and therefora the applizatioas for permit of Lal Clyxqugdgré .

Ioé. 15~7029 and 15-7630 canstitu&e.a.taking of Watér by a.

sﬁbaéqﬁant,apprapriator-prior to any legal restrmoiion by

Ciérénca Fant. ” | |

(zismhaﬁamo;andum Decision and Crder is in exror winen it
finds thét-Claranbéuﬁént was the successor to 0.50 ¢fs under the
Danfbith Dacxaaf-— the fact was that his maximum right undér the
Decres, in.any avent, ﬁaa 0.25 cfs.

(3) The Board erred in failing to rule and £ind that tha
waterlng of livestock by Del Clark since 1223 constituted a
diversion giving hlwm a water right for that purpose with date
of priority from 1923,

(4} The Dacision and Grder is in error in awarding Lyle
Bﬁxnham a permit to develop ixrigation on 80 acrss at the rate
of é faat par cfs whan, at the hearing, he testified he was seeking
watexr only for about 10 acres, which would bhe a maximuﬁ entitlement
of 0.2 cfs. |

(53) That the Decision and Order errs in falling to reqguire
Clarence Kent t0 place 2 measuring device or splitting device
at his portion of diversion in order to ascertain that he receives
no more than 0.5 cfs into a pipe system, leaving the balance in
tha stream channel.

{(6) The bDecision errs in failing to limit the xightas of
Clarsnce Kent to flows awarded him predecessors in interest under
the Danforth Decrse from the south {(lower) spriné, which spring,
under the Danforth Decree, yﬁs divided between Clarence EKent's
predecessor, H., 0. Xent, and Lyle Burnham’s'yra&eceasor in interast.

Petitioner respectfully regquests that this Petition for Rshgaring
be granted and that a time and place be sat for the rehearing, with
notice to allipértiaa. :

RACINE, HUNTLEY & OLSON

-
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Tocert C. Huntiey, Jr.
P, ¢G. BOx 1391
Pocatello, Idahe 83201

VOTTON POR RZHEARING 70O ALTER 2ND AMEND DACISICHN AMD ORDER - 2age 2



preserve

Decree.

1877.

I mailed a

the priority of use awarded them in the Danforth

Y,

Respectfully submitted this =~ day of October,

ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATI, Chartered

“I ! .
S A A
BY RARTRN

M. B, Hiller
Attorneys for Lorraine Kent
and The Claude Kent Trust

CERTIFICATE OF MAILING

I hereby certify that on this 5th day of October, 1977,
true and correct copy of the within and foregoing

SUPPLEMENTAL MEMORANDUM on the following attorneys of record:

James B. Green, Esqg.

Terrell, Green, Service & Gasser
P, 0. Box 4883

Pocatello, Idaho 83201

J. W. Crowther, Esq.
Attorney at Law

60 North Main Street
Malad, Idaho 83252

Robert C. Huntley, Jr., Esq.
Racine, Huntley & Olson

P. 0. Box 1391

Pocatello, Idahe 83201

M B, Hiller

SUPPLEMENTAL
MEMORANDUM -3



M. B. Hiller

Richard T. St. Clair

ST. CLAIR, HILLER, BENJAMIN,
WOOD & McGRATH, Chartered

P. O. Box 29

Idaho Falls, Idaho 83401

Telephone: (208) 522-2350

Attorneys for Lorraine Kent
and Claude Kent Trust

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

In the Matter of Approved Permits

No. 15-7025 in the lame of LORRAINE

KENT and CLAUDE KENT TRUST, No. 15-7026 SUPPLEMENTAL
MEMORANDUM

in the Name of LYLE R. BURNHAM, No,
15-7029 and 15-7030 in the Name of

DELMAR CLARK

N Nt N N Nl N o N N N Nt et N

COME NOW Lorraine Kent and the Claude Kent Trust, by
and through their attorneys of record, and submit the following
supplemental memorandum.

At the hearing of the above entitled matter before the
Water Resources Board on the 16th day of September, 1977, testimony
established that Lorraine Kent and the Claude Kent Trust were the
successors in interest to .5 c.f.s. of water from the Northerly
spring to Sheep Creek decreed to Asa Danforth. Further, testimony
established that Lorraine Kent and the Claude Kent Trust resumed
application of the water right to beneficial use in the summer of
1976. The question arose as to whether the subsequent filing of an

.. application for permit to appropriate water from the unnamed

:51}springs to Sheep Creek by Lorraine Kent and the Claude Kent Trust
constituted a waiver of the rights succeeded to under the Danforth

Decree.



The Idaho Supreme Court long ago resolved this question

in Joyce vs, Reuben, 23 Idaho 296, 130 P.2d 793 (1913), and

Newport Water Company vs. Kellogg, 31 Idaho 574, 174 P.2d 602

(1918 .

In Newport Water Company vs. Kellogg, the Court stated:

Appellants assigned as error, the action of
the trial court admitting in evidence, over
objection, respondent's Exhibit N. This
exhibit was a water license issued by the State
Engineer pursuant to Rev. Codes, Section 3261.
It granted to respondent a perpetual right to
two cubic feet per second of water to be
conducted to the towns of Newport, Washington,
and Newport, Idaho, for the purpose of fire
protection and domestic use. Rev. Codes,
Section 3262, makes such a license prima facila
evidence as to the water right. As the
license on its face indicated that it was
granted for the same system of works and the
same water right referred to in the complaint,
its admission in evidence was not error. By
obtaining the issuance of this license,
respondent did not waive any rights they may
have had previously through actual diversion
and application to a beneficial use, (Citation
Omitted) .

Later in Pioneer Irrigation District vs. American Ditch Association,

50 Idaho 732, 1 P.,2d 196 (1931), the Idaho Supreme Court affirmed
its earlier holdings to the effect that application to the State
Water Resources Department did not waive an earlier right to water
established by court decree. In that instance, the Court affirmed
in the Farmers Cooperative Ditch Company, 154.455 second feed of
water with a priority of April 1, 1905, based on a court decree,
notwithstanding a subsequent application for and issuance of a
license to appropriate 140 second feet of water.

In the instant case, the filing of an application to
appropriate by Lorraine Kent and the Claude Kent Trust, does not
constitute a waiver of the decreed amount or priority of water rights
obtained by way of the Danforth Decree. Therefore, the resumption

of appropriation by Lorraine Kent and The Claude Kent Trust would

' SUPPLEMENTAL

'MEMORANDUM -2
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CLENCY ST. CLAR (871-1957)
FAUL T. FETERSOMN (1392-1967)
ROBERT W. ST.CLAME
GILBERT C.5T.CLAIR
MORTON B HILLER

WILETS i BENJAMTN
TOCODOQRL V. WCOLDR
STEFHEN J. McGRATH

JONM GL5T CLAIR
RICHARD T. ST. CLAIR
STEVIN K. TOLMAN

Mr. Ronald D. Carlson

State of Idaho

Dept. of Water Resources

1515 Lincoln Road
Idaho Falls, Idaho

Re: Larry Kent Matural Spring Matter

Dear Ron:

Law Offices of
ST. CLAIR, HILLER,, BENJAMIN, WOOD & McGRATH
CHARTERED
FIRST SECURITY BANK BUEILDING
POST OFFICT BOX 29
IDAHO FALLS, IDARC 33401
{208) 522-2350

Qctober 5, 1977

KETCHUIM-SON YALLEY (OPTICE
CHRISTMAS TRET BUILDING
P. . DRAVER DD
KETCHUM, IDARO 33340
(208) 126-4483

I am sending you a Supplemental Memorandum in behalf of Lorraine
Kent and the Claude Kent Trust; this memorandum was requested by

the hearing officer.
and Wesley Crowther.

Sincerely yours,

ST. CLAIR, HILLER, BENJAMIN,
WOOP & MeGRATH, Chartered

b Iy

LA O
M. B. Hiller

MBH:csr
Ene.

I have sent copies to Jim Green, Bob Huntley
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FEB 21 1978
February 17, 1978
Depeﬂmeﬂ‘f Cf iy o s
Eastern Districs Gsice

State of Idaho

Dept. of Water Resources
1515 Lincoln Road

Idaho Falls, Idaho 83401

Dear Mr. Carlson

Enclosed you will find testimony given by Lyle R. Burnham
on the Clark -vs- Kent hearing heHon the 13th day of
January, 1%77.

We are sorry that the testimony was at times very hard
to understand.

We hope that what is here will be of help to you.

If there is anything else we can be of assistance to you
please feel free to contact this office.

Sincerely

/SJE(L(‘)MK (L\NHA

Barbara Colton
Deputy Clerk

be/kt
enclosure
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#157026 filed by Lyle R. Burnham, Mr. Burnham négareHs

self. Testimony of Lyle R. Burnham as follows:

- Lyle R. Burnham sworn

INQUIRER. State your fuli name and address for our
record then, please? |

MR. BURNHAM. My name is Lyle Burnham, address Box 8
Arimo, Idaho.

Q. Okay you may present any statement you have concern-
ing why you feel there is water available, why you wish to
have this particular permit.

MR. BURNHAM. I, at the time I submitted my application
little water had been diverted from the stream for any use
down from where it come from in my property of any noticable
amount and it's also there on the property and we've always
had, since the property,-whét I have is flat there, it'alwaysd,
the water always went into the ground there after it went on
my property so we all got beneficial value because the water
just naturally spread out from it so more of less a total
amount of that water out of all these streams for the last,
except it naturally went out over the sub irrigation along,
'in the people above me had ali?died there on the property up
till 71, where a ditch was put through so it would run all
through, some times this water was a problem, subbing out and
getting in the way, prior to that put.a ditch in to keep it

from spreading out, oh I guess it was about 12 years ago on

rage 1
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-throwing a canvas across the stream and having to pull them

part of it and then the rest of it ? ? ? build a ditch clear

on through now. I've had been taking it out since then by

up several times for irrigation.

INQUIRER. Okay so you're actually the last ﬁser or the
last furtherest down on the stream that's formed by these
springs, is that correct?

A. Yes, due to the conture of the land normally it
would spread out on my property which is fairly flat, above
me it's always been in a sort of narrow canyon where it spreg
out till 71 then water normally would ? ? property till 71
when I built a ditch through there and then almost a full
stream would go through unless I diverted it. It's just goes
across the, several hundred yards now the number of ? ?
Clarks property and dgo ih the Dairy Creek now.

INQUIRER. Okay Mr. Crowther do you have any questions.
for Mr. Burnham?

MR. CROWTHER. Mr. Burnham, have you ever taken any
action as far as maintaining the ditches bringing the streams
down from the spring to your place?

A. No I have not, I'd been trespassing if I would have
done...

Q. 8o you've never done anthing?

A, No.

Q. I see and so all the water that came is just what

1=

page 2
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+same amount of water got to my place as got to Kents.

irrigated so it only been a year ? ? we had the ditch in.

flowed off Kent's through whatever means it got there?

A. Yes, for all practical purposes up till last vyear

Q. Now I think at the trail it was testified that vou
came onto the land about 1973 to actualiy take it”over and
run it‘yourself.

A, Well see, it wouldhave 7?7 ? 72.

Q. 72?2

A. Yuh.

Q. When was the first time you put the dam in the ditch
after you came onto?

A, It would have been the first year or 72.

Q. 722

A. Yuh.

Q. Are you sure it's 72 or was it 732

A, 7 7 72.

Q. I see where you testified 73 at the prior hearing.
A. Did I, if I did why I don't think IN1 make a mistakg
here or I could go for 72, pay for it by chance anyway but

even prior to 71, sSee it naturally went onto my property and

Flowed right on through maybe or 1 year maybe 2 years it floy
straight through without getting, went straight through my
property of no use.

Q. HNow as I recall the testimony at the trial you and

red

page 3
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your father testified that it did pond on your property and
caused kind of a mud hole?

A. Well, well it was spread out on quite a few acres
really and in the spring it was a problem.

Q. And that's why you dig the ditch was to éet it out
of thefe so it wouldn't create the problem?

A. Right so and then we could just trun it back in whey
we wanted it.

Q. And that the ditch was more for the purpose of drain-
ing the land than it was for irrigating it?

A, Well, well it depends on, in the spring it's for
drainage and then later in the summer it would be for irrigatf

Q. Okay but prior to 7 at least 72 you didn't put a dar
in to irrigate? |

A. Well true but water was already there all the time
irrigating.

Q. Running through the ditch?

A. Right, well spreading out on the property, just wasg
any ditch there down below the ? ? part ot 71.

Q. ‘Prior to 717

A. No.

Q. Prior to 71 it just spread out and was a mud hole?

A, ? ? lucrene sometimes.

Q. You didn't mow it where that mud was did you?

A. Well ? ? later in the year usually and got into a

page 4
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little later when Bill was home it was a ,problem but just to
work around.

Q. It was a problem and that's why the ditch was dug s9 ?

MR. HUNTLEY. I object, this is argumentative. He stated
it was for two purposes draining earlier and for irrigation
later it was in the vear in the season.

INQUIRER. .I do think we understand the problem that yoyr
on the point that vour trying to make.

MR. CROWTHER. Okay, do you know who maintained the ditgh
and kept the flow ming down Mr. Burnham?

A. No I never could see any ditch work done on the ditgh.

Q. You never observed any?

A. Well I will go back in the 20's when my father,
great grandfather had a ditch, diverted that.

Q. Excuse me were you there in the 20's?

A, I saw the remains of the ditch and I...

Q. Where is this ditch?

A. It went around the side of the hill up there to
divert water up so it came directly onto the property and Mr.
Clarence there, was a ditch there.

Q. You never observed the use of that ditch?

A. No, my father did and he's here to testify to that
fact.

Q. Okay, you personaily didn't?

A. No.

page 5
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Q. Up until up until the present time have you ever

asserted a claim or a specific amount of water for irrigation

-purposes?

A. No, it was always there and so there wasn't any need

to.

Q. I see. I have no further dquestions.

INQUIRER. I think I failed to ask you, do you have any
witnesses that you wanted to call in your behalf?

MR. BURNHAM. Well it depends if not unless I have a
rebuttal ? ? I don't care, something in giestion and ? ? my
fathers been there and living there since 1912 so if there aj
question comes up, extablish a peint then I'll...

INQUIRER. Yes Mr. Huntley do you have any dquestions foi
Mr. Burnham?

MR. HUNTLEY. Yes. Mr. Burnham, I have taken exhibit A
which is the card map and put a larger sheet of paper on and
marked it exhibit B to try to extend this map to more of your
pProperty. Now would yvou draw where the stream goes onto
exhibit B now from A?

A. Comes off where it comes here, goes around this hill
'goes around the hill there then ditch right along the fence
? ? normally it would spread out down to here all the way.

Q. Okay now yvou got to be kind of doing so these gentle
can see what your talking about. Why don't you stand up hereg

Now the stream normally you say went like this around?

Men

page ©
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- this area down here and ? ? this is 12 - 15 years ago and

stream?

A. Okay. Well normally would have come out here like

this and start spreading out here, spread ocut here all during

when my father had the place and he ditched arouqd this hill
and it's made a narrow ditch around the hill like that and
then it still apread out down here like this up til 71 and
then I and my father put together, we ditched over here and
we put it right along this fence line right down here and
this right here would be Réy Clarks right here this would be
half right here or half right here, this would be Ray Clarks}

Q. Would you write the word ditch and point a arrow
toward this ditch?

A, Okay this ditch goes right down the fence line.

Q. In the, where was some-diversion, when you first
testified you I wasn't élear what you said you, you opened
your statement with a statement that there had been no water
ever diverted down to your property, do you mean therehg
never been any diversions above your property?

A. DNo there never have been.

Q. How many vears have you been acquainted with this

A. Oh since the, Ive began to remember 33, 34.
Q. And since 1933 or 34, have vou ever seen any diver-
sions put in this stream along the prdtion of the stream that

flows through Clarence Kent's land?
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t 3

-~ O o\

10
11

12
13
14
15
16
17
18
19
20
21

22
23
24
25

ing 220 yards and is that 220 represent of what your estimate

A, Qh well we did have a garden there but of course
that didn't divert the whole stream.

Q. Okay now other than diversion for a garden have you
seen any irrigation by Clarence Kent along that stream by
way of gravity flow irrigation? |

A. No.

Q. And how many of the years since 1973 have you, 33,
have you been back there from time to time?

A. I was usually come back, well I missed one period of
4 years to ? ?, I was there most yvears and missed a few.

. Q. And when was that 4 year period?

A. It was in 56 through 60.

Q. Now the distance from what is marked a pond here on
the Clarence Kent's land to youf bondary is about how long?
A. Well from the énd 6f the pond it's it's not a

hundred yvards. It's only I believe measured on the map,
there's only two, this was most akout at most 220 about 200
yards between here and here where it normally flow, in other
words. ..

Q. Records showing I'm putting a bracket here and show-

of the distance from the raod to where the stream finally
come onto your property?

A. 7?7 ? Well yuh, it's from here to here, wh it would
be well be a little farther from here to there I guess I

haven't figured out.

U
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Q. Okay so the 220 is this distance here to here?

A, Yuh but I'd say it would be less than 30 yards from
-here to here no it would be less than that, no it would be
oh half hundred, hundred believe little bit 120 feet say fromn
here to here something like that from here to heré.

Q. Okay now after when did you construct the ditch that
on exhibit B?

A. Well this down here the first portion of this ditch
was constructed by my father bout 12 - 15 years ago around hg

Q. Okay.

A. And then it spread out here and the one I put in wasg
put in 71, it extended the rest of the distance down here.

Q. Now vou testified at the earlier trial I believe thg
you've for several years irrigaﬁéd about 2 or 10 acreas did
you? -

A. Yuh.

Q. Pardon?

A. Yuh.

Q. Now where are those 9 or 10 acres, would you draw a
Jdashed line?

A. Be this normal run right in here see where because
I just throw either I put a canvas right across here or righf
across here to get ? ? and it just spreads out down here.

Q. Okay now I'm going to put a mark across the channel

in two places and is that where you had canvas dams?

A,
Uy
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A. Yes.

Q. And starting when did you put those canvas dams thex

A. A year after ? ? .

Q. And now would you draw a dashed line around the 9 by

10 acres that you've irrigated from time to time since 19737

A. Well be right, take this ditch right down here,

dashed line, Okay starting right there, goes over, comes down

there, down this fence line, be that normal low place in the

ground.

Q. Now would it be fair to say that the only lands thatf

had ever received irrigation water in the last oh say 10 years

has been the land within that dashed area?
A. Yes that's true.
Q. Okay?

A. And in the 20's oflaurse there's a stream that went

up across here, come out of here and went right in the cornep

there but that was a long long time ago.
Q. Now did your predecessors and interest ever have any
interest under that Dan Forth decree of 19297

A. Interest.

Q. Well were your land purchased from anybody that wasg

connected with that Dan Forth law suit?
A. Well yes my ? ? was my great grandfather.
Q. And what laids did he own?

A. Exactly the same I have at the present time. He

page 10
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originally was trying to irrigate the upper end there but
that would be back in the 20's ? ? but they didn't use that
+little ditch there.

Q. Okay would it be fair to say that after he left in

the 20's that there was no actual attempt to irrigate any land

on the Burhham propertys by putting dikes in and any kind of
gravity flow laterals or anything other thah what you testifj
what you've done the last few years, is that correct or not?

A. Well there's always a natural irrigation down there
but there's never, my parents had lived in the house on the
place there I think there in 32 about 32, 33, 31, 32 anyway
I was to young to remember but anyway we did have a garden
there.

Q. Okay then what I'm trying to ask is for as other thg
garden, first attempts of pﬁtting of using canvas dams to
divert water out of the stream?

A. well dad would always go down there with a shovel if]
it wasn't going in the right place, shovel out of the way in
one place and into another.

Q. For the garden?

A, Well no just on the ground down there.

Q. Okay. But then you're, when your talking about that
ground down there your still talking about that same approxinm
10 acres aren't you?

A. Well yuh ? ? about 10 acres there usually ? ? .

page 11
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Q. 1I've no further questions.
INQUIRER. Mr. Kent do you have any questions for Mr.
- Burnham?

MR. KENT. No.

INQUIRER. Yes, do you have any?

MR. CROWTHER. Yes. Mr. Burnham regarding the map whicl
you've been looking at and which you've drawn, could you tell
us who owns the land immediately north of the ditch in that
10 acres?

A. Well that's Clarence Kent.

Q. Could you mark that in it please?

A. ? ? yuh.

Q. So that it goes over that far. Okay now when and yq
say you extended the straight pért aleng the boundary betwee
you and Mr. Kent, Clarehce Kent then?

A. Yuh.

Q. 1Is ther is there anything to mark physically mark
the division line between your property and Mr. Kents?

A. No, we've, well the fence was taken ocut.

Q. Are there any remaining post at all or anything?

A. Well, well up on this hill there is where marks
were made from the main post and but on this ditch no, the
ditch was run ? ? so we took, a fence was had been down for
many years and we tore out the tore out the posts and then

ditch ? ? .

Pl

i
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I was ditching, I did get of a little bit on this lower -end

Q. Now would you say the ditch was exactely on the divl

ing line or on Mr. Kents side of the line?

A. Well I hwe to admit the real problem was 2 big post
down the end here after we tore it out we dug it and then I
didn't have the mark ? ? ditch down here. I was £rying to
stay on my side of the line but down here I got wound up on
the wrong post by accident I got over there 1'd say about
over 3 feet at any place.

Q. BSo that the ditch actually though was on Mr. Kent's

side of the line?

A. Well after I'd made it but that .was due ? ? they had

2 big post down here. I got wound up over here ? ? I been
well it giving him all this property up here ? ? it was...
Q. Yuh but well the ditch was physically there on hisg
side of the line? o
A. Well.
Q. Were not arguing about property we're not suggesting
you trying to get extra land but jw t where the ditch was?
A. Well when I made it at the lower end here I got over

by it cause there's nothing to mark where it's showing where

maybe a foot or so on to his property.
Q. Okay and that has been the 2 ? ?
A. But the normal stream bed would be way to the inside

my property ? ? ditch that.
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like this whole stream bed.

Q. But this became the normal stream bed after you put
the ditch there?

A. Well except when it breaks out, breaks out it looks

Q. Has it broken out gince you put the ditc£ there?

A, Well ? ? this canvas dam well it has once.

Q. It has once and then you put it back?

A. Yuh when I put a canvas dam it goes down to normal...

Q. This past summer has there been a pond from the rungf
that came out of Mr. Kents?

. A. Has there been a pond?

Q. From his runof caused by his runof?

A. Well he flooded me out once last spring when he filled
up his dam and then opened it up and yuh there was quite a
pond down there.

Q. Now where abouts was that pond?

A. Well it flooded out down in the bottom of here and
it even broke out on his over here and broke out on both sidds
of this ditch.

Q. 8o it went as much on him as it did on you?

A. Well on that case yuh but it was guite that was quife
a full when he opened that up wide open with all that water
behind here was quite full there too.

Q. ©Now this canvas dam that you said you put in about

19722
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A. Well it been later than that because I planted alfal

in 72 so it been 73 ? ? canvas dam right there.

. Q. Okay so the canvas dam was put in 73 now can you tel

us approximately what month of the year that that was put inj

A. Well it been ? ? took water out of it a couple of t]
a year; first ? ? just put in a earth dam and diverted it out
and then last two years I put in a, last two or three years I
put in a canvas dams and diverted it for a few days twice a
year thié year was ? 7 only twice.

Q. This year was only twice?

A. Yuh.

Q. But the canvas dam can you tell us when that first
went in? Was that the fall or the spring or about when, what
part of the year of 737

A. Well usually, I.? ? could I in well in June, just
before I cut my alfalfa a week before I tried to get a littlg
water down there so I could and then let it dry and then cut
it so and it's around the first part of July so it's been thg
first part of July somewhere.

Q. At the previous hearing didn't you testify it was in
'the fall of the year?

INQUIRER. I think what he's looking for is that first
year when you did... |

Q. First year?

INQUIRER. First year of 73, were you able to get in in

fa

mes
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1 June that yvear or was 1it? ?

2 A. Well after I cut the alfalfa I the first vear I put

3|-it in I think I just used earth dams for using canvas ones.

4 INQUIRER. Was that in the fall?

5 A. Yuh I used I put partially one in, why I'put it in

6 a couple of times it washed out.

7 Q. That was in the fall of 732

B A. Yuh it's hard to remember exactly.

9 Q. And yvou remember when Mr, Kent first started digging

10| his the reservoir for his system?

11 A. Well I believe it was well it been I think it been

12 73 he did a little bit most of he did the next he didn't do

13 much that one year and then next summer he did most of it.

14 Q. He started it in 737 |

15 A. Just barely yuﬁ didn't do very much, the next summet

16 if I remember right did most of it, almost all of it was done

17! the next year after.

1§ Q. I have no further...

19 INQUIRER. Do you have anything further Mr...

20 MR. HUNTLEY. No I don't.

21 INQUIRER. Mr. Burnham do you have anything further you

22 would like to say at this time?

23 A. No I don't think so.

14 INQUIRER. I believe at this time we're ready to proceed

25 | to application No. 15029 which is in the name of Delmar Clark
@”7[/5’%,_

L, T

'@ . @

o
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June 17, 1977
Re: Permit No's. 15-7030 and 15-7029

Delmar Clark
298 S. Main '
Malad City, Idaho 83252

Dear Mr, Clark:

Enclosed are copies of the approved Applications for Permit No's. 15-7029
and 15-7030 along with a copy of the Memorandum Decision and Order issued
on these permits. We direct your attention to the conditions of approval
as listed on the fourth page of the Order.

Be sure to note that a special condition requiring you to install and
maintain a measuring device at your point of diversion has been placed
upon your permits. We are enclosing a letter describing different

types of measuring devices approved by this office.

Sincerely,

BOBBY D. FLEENOR
Chief, Operations Bureau

BDF:jfr
Encls.

cc: Protestans and Attorneys
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June 17, 1977 -
Re: Permit No. 15-7025

Lorraine Kent & Claude Kent Trast
2223 Qak Trail Drive
Idaho Falls, Idaho 23401

PDear Ms. Kent:

Enclosed is a copy of the approved Application for Permit No. 15-7025
along with a cony of the Memorandum Decision and Order issued on this
- permit. We direct your attention to the conditions of approval as
Tisted on the fourth page of the Order.

‘Be sure to note that a special condition requiring you to instail and
maintain a measuring device at your point of diversion has been placed
upon your permit. We are enclosing a letter describing different types
of measuring devices accepted hy this office.

- Sincerely,

BOBBY D. FLEENCR
Chief, Operations Bureau

BOF:jfr

Encls.
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® @
MEMORANDUM

TO: FILE NO.S-15—7025, 15-7026, 15-7029 and 15-7030
FROM: BOB FLEENOR
DATE: JAN. 18, 1977

A hearing was held and final arguments are to be presented by the
attorneys. The first brief should be submitted to the Department within

10 days and 15 days following that for the reply briefs.



January 18, 1977

Ms. Barbara Colton
Deputy Clerk

Oneida County Courthouse
Malad City, Idaho 83252

Déar Ms. Colton:

This letter is to express our appreciation for your assistance at the

~ recent hearing the Department held in Malad. Through your help we have
an excellent record which otherwise would have been impossible for us to
obtain.

We will transcribe the tape you made for us and return it to the court
after the appeal period which will be in May. If it is not reasonab]e.
to keep the tape for that period, we certainly can copy it and return it
sooner.

Again thank you for your help.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC : cw




January 18, 1977

RﬁF:DAppiications for Permit No. 15-7025, 15-7026, 15-7029 and 15-7030

Mr’*q. W. Crowther
Af%&rney at Law

* 60 North Main

Malad City, Idaho 83252

Dear)Mr Crawther-

-Th15\1etter 1s to confirm the agreement reached at the combined hearing for the
qque referenced applications, for permit.

Ifmig our understanding that Mr. Huntley will submit a closing brief on the {ssues
involved on or before February 3, 1977. A copy of this brief will be sent to
you and to the Department of Water Resources, and you will be allowed until the
28th of February to respond. Mr. Huntley will then have an additional ten {10)
Qays*for a rebuttal, if he wishes to submit one.

\;‘f
The{Department - therefore, is planning to commence preparation of the decision
. 1ﬁ this matter on March 14, 1977.

If_you have any quest10ns concerning this agreement, p1ease feel free to
contact me,

Very truly yours,

RONALD D. CARLSON
Supervisor, ,
Eastern Region

ROC:cw



January 18, 1977

RF Application for Permit No. 15-7025, 15-7026, 15-7029 and 15-7030
|
{

M
N

Mr. Robert C. Huntley, Jr.
Attorney at Law

PB . Box 1391

P Flﬁello, Idaho 83201

e

H

Ho
Dégijr. Huntlay:

This letter is to confirm the agreement reached at the combined hearing for the
aFﬁﬁg referenced applications for permit.

L] - |
It 15 our understanding that you will submit a closing brief on the issues
involved on or before February 3, 1977. A copy of this brief will be sent
tp Mr. Crowther and to the Department of Water Resources, and Mr. Crowther

will be allowed until the 28th of February to respond. You will then have
an %gditiona1 ten (10) days for a rebuttal, 1f you wish to submit one.

Tﬁgﬁﬁepartment, therefore, 1s planning to commence preparation of the decision
1n{ﬁhis matter on March 14, 1977,

Ifjiou have any questions concerihg this agreement, please feel free to
contact me, '

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:ew



HEARING SCHEDULE

THURSDAY, January 13, 1977

Oneida County Courthouse, Malad City, Idaho

9:0C a.m. (15-7025 - KENT
(15-7026 - BURNHAM
(15-7028 ~ CLARK
(15-7030 - CLARK

trankiin County Courthouse, Preston, Idaho

2:30 p.m. 11-7098 - PHFLPS

FRIDAY, January 14, 1977

Madison County Courthouse, Rexburg, Idaho

Revised 1-06-77

COMBINED

9:00 a.m. 22-7199 - HILL ENTERPRISES



January 10, 1977

RE: Applications for Permit fo,.15-7025 an d 15-7026

P
Meh. James Manning
Attorney at Law
P.0. Box 1391
p eilo, Idzho £3201

o /’!‘l LY 1 .
Dear Mr. Fannina:

Wesre in receipt of vour letter of January 7, 1977, which indicates st, John
Irr1aat1nu Comnany will not be represented at the hearing scnadulﬂd for January
[3‘11977 to hear gbjections against Pnjrova1 of the above referenced applications
.or permit.

Ir reaching a decision in this matter, the department will consider a1l of the
Anformation COﬂtE]ﬂEd in the ;upartment's files, which includes that presented

Fy St. Jehn Irricating Company at the confﬁrpnce held in Pocatniio, Tdaho. 17,
surgﬂ that time, additional information has become available that you wish the
Departrent to consader it may be submitted and will be considered by the Departﬂnnt
befnre taking final action on these applications.

Irayou have any questions, please feel free to conbact Lh1s office.

VYery truly yours,

RONALD D. CARLSON
Supervisor,
Fastern Begion

RDC: cw



LOUIS F RACING, R,
ROBLRT . HUNTLEY, JR.
Wil LiAM . OLSON

2. JAMES MAMNMING

W, MARTCLDS W, NTE
GARY L.COOFER

LAW OFFICES OF

RACINE HUNTLEY & OLSON

CHARTERED

CENTER PLAZA - CORNER FIRST & CENTER

POST OFFICE ZOX 1391
POCATELLG, IDAHD 8320

January 4, 1977

TELEPHONE
Arza CoDE 208
23E-8101

Mr. Rcnald D, Carlson mﬁﬂmﬂgmﬁﬂ

AT
enaTimell

Supervisor, Eastern Region - %ﬁﬁnm$Mimme
Department of Water Resources )

15315 Lincoln Reoad

Idaho Falls, Idaho 83401

Re: Application for Permit No. 15-7025 and -15-7026
Lorraine Kent & Claude Kent & Lylie R. Brunham

Docar Mr., Carlscon:

I represent St. John Trrigating Company, & protestant
in the above consolidated water hearings. I appeared on thelr
behalf, as did members of their Board of Directors, at the
initial conference on these applications.

We have determined that St. John Trrigating will not
be participating further by way of attendance at or offering of
evidence on its protest at the subscquent hearing scheduled for
January 12, 1877. We recognize that under the procedurai.rules
this may result in dismissal of our protest, and are writing
this letter mainly to avoid any imposition of costs. We would,
however, prefer that the protest by St. John Irrigaticn Company
to these applications, and cur remarks at the original conference
remain for consideration by the Department.

Very truly yours,

N e e e

L s

D. JAMES MANNING

DIM:jc



BEFORE THE DEPARTMENT 0OF WATER RESOURCES
OF TEE

STATE OF IDAHO

In the Matter of Protests Against Approvai of

Application for Permits No. 15-702%, |ORRAINE

e e et e

KENT and CLAUDE KENT TRUST; No. 15-7026, LYLE

R. BURNHAM: No. 15-702% and 15-7030 in the NOTICE OF COMBINED

e Mo e S el

Name of DELMAR CLARK HEARING

o P et

Notice is hereby given that the Department of Water Resources has
reschediuled the conference and/or hearing concerning the above referenced applications
for permit for Thursday, January 13, 1877, at 9:00 a.m., in the Jury Room of the
Oneida County Courthouse, Malad City, Idaho. Any hearing will be held in accordance
with the Rules and Regulations of the Idaho Code and adopted Rules of Practice
and Procedure of the Department of Water Resources as previously indicated in
the conference and/or hearing notice dated December 2B, 1976.

Dated this = day of Jahuary, 1977.

RONALD D. CARLSON

Supervisor, Eastern Region



January 6, 1977

Oneida County Clerk
Oneida County Courthouse
Malad City, Idaho 83252
Gentlemen:

This is to confirm our telephone conversation of this date, rescheduling the
use of the Jury Room for Thursday, January 13, 1977, at 9:00 a.m. '

Your cooperation has been greatly appreciated.

Yery truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CHW



January 5, 1977

Oneida County Clierk

Oneida County Courthouse

Malad City, Idaho 83252

Gentlemen:

This is to confirm the rescheduling of the use of the Jury Room for conference
and/or hearing to be held by this Department on Wednesday, January 12, 1977,
at 2:00 p.m.

Your cooperation in this matter is greatly appreciated.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CHW




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Protests Against Approval of
Application for Permits No. 15-7025, LORRAINE
KENT and CLAUDE KENT TRUST; No. 15-7026, LYLE
R. BURNHAM; No. 15-7029 and 15-7030 in the NOTICE OF COMBINED

Name of DELMAR CLARK HEARING

et e o S Y e T T e Mt N

Notice is hereby given that the Department of Water Resources has
rescheduled the conference and/or hearing concerning the above referenced applications
for permit for Wednesday, January 12, 1977, at 2:00 p.m., in the Jury Room of the
Oneida County Courthouse, Malad City, Idaho. Any hearing will be held in accordance
with the Rules and Regulations of the Idaho Code and adopted Rules of Practice
and Procedure of the Department of Water Resources as previously indicated in the

conference and/or hearing notice dated December 28, 1976.

—
Dated this 3 d day of January, 1977.

2 a9

RONALD D. CARLSON

Supervisor, Eastern Regijon

IWTL0HOIN




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

In the Matter of Protests Against Approval of
Application for Permits No. 15-7025, LORRAINE

KENT and CLAUDE KENT TRUST; No. 15-7026, LYLE
NOTICE OF COMBINED

R. BURNHAM; No. 15-7029 and No. 15-7030 in the
HEARING

Name of DELMAR CLARK

e N Nt et e e e S e S St

Application for Permit No. 15-7025, 15-7026, 15-7029 and 15-7030 have
been filed with the Idaho Department of Water Resources to appropriate the public
waters of the State of Idaho, and protests have been received pursuant to Section
42-203, Idaho Code.

Because of the similarity of the issues invoived these hearings have
been combined. The Department has rescheduled the matter of protests for hearing
for Wednesday, January 12, 1977, at 9:00 a.m., in the Courtroom of the Oneida County
Courthouse, Malad City, Idaho. Any hearing will be held in accordance with the
Rules and Regulations of the Idaho Code and adopted Rules of Practice and Procedure
of the Department of Water Resources. Opportunity shall be afforded all parties to
respond and present evidence and argument on all issues involved.

Any party may request in writing five (5) days before any hearing that the
oral proceedings thereof be taken in the form of stenographic notes. Any party may
have such stenographic notes of the oral proceedings, or part thereof, transcribed at
his own expense. A taped record of the proceedings will be maintained for the appeal
period.

Failure to appear at the time and place set for hearing by the applicant
or protestants may allow the Department without prejudice to dismiss the protests or
the application. Any and all cost incurred by reason of such non-appearance may be
assessed against such non-appearing parties.

2.
Dated this 2 &  day of December, 1976.

T x @w/// Qﬁ(

< RONALD D. CARLSON

Supervisor, Eastern Region
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by

S RLINS

£l

December 29, 1976

Oneida County Clerk
Oneida County Courthouse
Malad City, Idabo 83252

Dear Sir:

This is to confirm the use of the courtroom for conference and/or hearing to be
held by this office on Wednesday, January 12, 1977, at 9:00 a.m.

Thank you for your cooperation in this matter.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW



I|~

VBEFORE THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE QOF IDAHO

In the Matter of Protest Against Approval %
of Application for Permit No. 15-7025, ) .
) NOTICE OF CANCELLATION
15-7026, 15-7029 and 15-7030 )
) COMBINED HEARING
)

Notice is hereby given that the Department of Water Resources has

cancelled the conference and/or hearing concerning the above applications at the
request of J. W. Crowther, attorney for Clarence Kent.

Mr. Crowther has requested a continuance because the parties involved

will be in grain harvest at that time, and because a court hearing will be held
in the rnear future concerning matters germane to those issues involved in these
hearings.

The Department will reschedule the conference and/or hearing in the

near future, at which time all interested parties will again be notified.
ta
Dated this f{ day of August, 1976.

/

RONALD D. CARLSON
Supervisor, Eastern Region

(IWTHONIIN



COMBINED HEARING
15-7025 Kent, 15-7026 Burnham, 15-7029-15-7030 Clark
Commissioners Room, Oneida County Courthouse, Malad City, Idaho
August 11, 1976 - 10:00 a.m.
ROSTER OF ATTENDANCE

Name Address Representing .




August 2, 1976

Oneida County Clerk
Oneida County Courthouse
Malad City, Idaho 83252

Gentlemen:

This 1s to confirm the use of the Commissioners Room for a conference and/or
hearing to be held by this office on Wednesday, August 11, 1976, at 10:00 a.m.

Thank you for your cooperation in this matter.

Yery truly yours,

RONALD D. CARLSON:
Supervisor,
Eastern Region

RDC:CW
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BEFORE THE DEPARTMENT OF WATER RESOURCES
QF THE
STATE OF IDAHO
In the Matter of Protests Against Approval of
Application for Permits No. 15-7025, LORRAINE

KENT and CLAUDE KENT TRUST; No. 15-7026, LYLE NOTICE OF COMBINED

R. BURNHAM; No. 15-7029 and No. 15-7030 in the HEARING

Name of DELMAR CLARK

e e B T e N Mt e e o Nt

Application for Permit No. 15-7025, 15-7026, 15-7029 and 15-7030 have
been filed with the Idaho Department of Water Resources to appropriate the public
waters of the State of Idaho, and protests have been received pursuant to Section
42-203, Idaho Code,

Because of the similarity of the issues involved these hearings have
been combined. The Department has set the matter of protests for hearing for
Wednesday, August 11, 1976, at 10:00 a.m., in the Commissioners Room of the Oneida
County Courthouse, Malad City, Idaho. Any hearing will be held in accordance with
the Rules and Regulations of the Idaho Code and adopted Rules of Practice and
Procedure of the Department of Water Resources. Opportunity shall be afforded all
parties to respond and present evidence and argument on all issues involved.

Any party may request in writing five (5) days before any hearing that the
oral proceedings thereof be taken in the form of stenographic notes. Any party may
have such stenographic notes of the oral proceedings, or part thereof, transcribed at
his own expense, A taped record of the proceedings will be maintained for the appeal
period.

Failure to appear at the time and place set for hearing by the applicant
or protestants may allow the Department without prejudice to dismiss the protests or
the applications. Any and all cost incurred by reason of such non-appearance may be

assessed against such non-appearing parties.

L th
Dated this | 25  day of July, 1976

= 2 (L

RONALD D. CARLSON
vy Supervisor, Eastern Region




April 21, 1976

Mr. Ronald D. Carlson
State of Idaho

Dept. of Water Resources
1515 Lincoln Rd.

Idaho Falls, ID 83401

Please be advised thét the attached copy of judgement {dated June 5, 1928)
establishes our rights to the following:

One-half cubic foot of water per second, with priority dating from
June 1, 1915 to be used on the following described land:

The West Half of the Northwest Quarter (WisNWi) of

Section Twenty-four (24), the South Half of the

Northeast Quarter (SuNEY%), the North Half of the

Southeast Quarter (N%SW4), and the North Half of

the Southwest Quarter {N}SWL) of Section Twenty-

three (23), Township Eleven (11), South, Range
Thirty-four (34) East, Boise Meridian.

Notwithstanding this judgement, we wish to allow our present application
for Permit No. 15-7025 to stand. In this regard we are willing to have
your office make a determination based upon our previous hearing and the
content of the application and protests thereto without an additional
hearing.

This action should not be construed as relinquishing our decreed rights
as identified in the attached judgement.

Thank you for your interest, time and attention.

Sincerely,

;,Z‘?/%f"

. Kent

Tm



CC: Mr.

1o | 'Q

LAW QFFICES OF

RACINE, HUNTLEY & OLSON

CHARTERED
LOUIS F. RACINE. JR. CENTER FLAZA - CORMER FIRST & CENTER TELERHONE
ROBERT C.HUNTLEY, JR. FOST OFFICE BOX 1381 Area Cope 208
WILLIAM D.OLSON POCATELLQ, IDAHO B3201 232-8101
D.JAMES MANNING June 17, 1976
W. MARCLS W, NYE
GARY L.COOPER pa——
WAFED
S f b i
JUN 18 1976
¢ indne RaeniiCAS
Mr. Ronald D. Carlson uwMWHﬁmﬁa“&;@“”
Supervisor, Eastern Region Eastem District GHTice
Department of Water Resources

1515 Lincoln Road
Idaho Falls, Idaho 83401

RE: Application for Permit No.

15-7025 and 15-7026
Dear Mr. Carlson:

Would vou please advise status of the above water
applications.

Inasmuch as we received no further word about a
hearing, I assume that there will be none and the matter has

been submitted to the Department based on the informal
conference held earlier.

Very truly yours,

7 '
JAMES MAN;Q

DJM: je

Dave Deschamps



® ®
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Caci; n. A.ndrs 1515 Lincotn Road
Governor idaho Falls, idaho 83401
(208) 523-7186

R. Keith Higginson
Director

April 14, 1976

RE: Application for Permit No. 15-7025 LORAINNE KENT & CLAUDE KENT TRUST
" " . No. 15-7026 LYLE R. BURNHAM

Mr. D. James Manning
Attorney at Law

P.0. Box 1391
Pocatello, Idaho 83201

Dear Mr. Manning:

Please find enclosed a copy of the agreement reached at the conference held
in Pocatello, Idaho, April 9, 1976.

Pursuant to the agreement reached at this conference, the Department will
reschedule a hearing for April 27, 1976, unless action by the applicants
or protestants prior to that time make a hearing in this matter unnecessary.

If you have any questions concerning this agreement, please feel free to
contact me,

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW




L o
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincoin Road
Governor kiaho Falls, ldaho 83401
{208) 523-7186

/. Keith Higginson
Director

April 14, 1976

RE: Application for Permit No. 15-7025 LORAINNE KENT & CLAUDE KENT TRUST
" ! " No. 15-7026 LYLE R. BURNHAM

Mr. J. W. Crowther
Attorney at Law

60 North Main

Malad City, Idaho 83252

Dear Mr. Crowther:

Please find enclosed a copy of the agreement reached at the conference held
in Pocatello, Idaho, April 9, 1976.

Pursuant to the agreement reached at this conference, the Department will
reschedule a hearing for April 27, 1976, unless action by the applicants
or protestants prior to that time make a hearing in this matter unnecessary.

If you have any questions concerning this agreement, please feel free to
contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW




¢ ®
STATE OF IDAHO

DEPARTMENT OF WATER RESOQURCES

EASTERN DISTRICT

Cocil . Andrus 1515 Lincoln Road
Governor daho Falls, idaho 83401
(208) 523-7186

R. Keith Higginson
Director

April 14, 1976

RE: Application for Permit No. 15-7025 LORAINNE KENT & CLAUDE KENT TRUST
" " " No. 15-7026 LYLE R. BURNHAM

Mr. Clarence Kent
48 N. 150 E.
Malad City, Idaho 83252

Dear Mr. Kent:

Please find enclosed a copy of the agreement reached at the conference held
in Pocatello, Idaho, April 9, 1976.

Pursuant to the agreement reached at this conference, the Department will
reschedule a hearing for April 27, 1976, unless action by the applicants
or protestants prior to that time make a hearing in this matter unnecessary.

If you have any questions concerning this agreement, please feel free to
contact me.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW




® ®
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cscil D. Andrus 1515 Lincoln Road
Governor ldaho Falts, ldaho 83401
(208) 523-7186

R. Keith Higginson
Director

April 14, 1976

RE: Application for Permit No. 15-7025 LORAINNE KENT & CLAUDE KENT TRUST
" ! ! No. 15-7026 LYLE R. BURNHAM

Ms. Lorraine Kent
2223 Oak Trail Drive
Idaho Falls, Idaho 83401

Dear Ms. Kent:

Please find enclosed a copy of the agreement reached at the conference held
in Pocatello, Idaho, April 9, 1976.

Pursuant to the agreement reached at this conference, the Department will
reschedule a hearing for April 27, 1976, unless action by the applicants
or protestants prior to that time make a hearing in this matter unnecessary.

If you have any questions concerning this agreement, please feel free to
contact me.

Very truly-yours,

RONALD D. CARLSON
Supervisor,
Eastern Region

RDC:CW
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e
@ SENDER: Complete items [, 2, and 3. L |
Add your address in the “RETURN TO" spice o r’
TEverse. t
1. The following service is requested {check one).
[}’Sh&w to whom and date deliversd............ 15¢

7] 8how to whom, date, & address of delivery.. 35¢
D RESTRICTED DELIVERY, .- .
Show to whom and date defivered..... ... 65¢
O RESTRI(@E{) I)EL‘lVERY
Show hmi‘;iaa:q,and ‘address of dehven, 85¢
-Chy

i ICLE ADDRES D T0:

, /34?/ ; 2
S aligtor S

3. ARTIGLE DESCRIPTION:

REGISTERED NO.

INSURED NO. |

CERTIFIED NO.

—

e

(Always abtsin s —— agent)

I have received the articlé’ described above.
St URE | Addresse‘g O Authorized fgent

o

YW QIAILNID ONY GIMASNE '03NTLSIDIY ‘2413038 NETLIY

..
OF DELIVERY .
5. ADDRESS (Compfats only if requested) by
’ y -7
"
55
6. UNABLE TO DELIVER BECAUSE: RK'S
(NTTIALS

7 GPO- 1975—O-568-047
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@ SENDER: Complete item: 1. 2, and 3,
Add your address in the "RETUBMN TO' space on

TEVEIse,

1. The following service is requested (check one}.
[/ Show to whom and date delivered.........__. 13¢
[[] Show to whom, date, & address of delivery.. 33¢
[] RESTRICTED DELIVERY.
Show to whom. ind date delivered... ... 65¢
[] RESTRICTEQEDRLIVERY:
Show to whom, date, and address of delivery 85¢

2. mncn.z AQORESSED To:

Y

3. ARTICLE DESCRIP"I’ION ,/

REGISTERED NO. CERTIFIED NO. INSURED NO.
(Always oblain signaturd 3 or agent)

I have received the article deuﬂgd above.

SIGNATURE f’TB A}ddressce {uthorized agent
NS A\
4, "J

ey <

ufﬁ-:uvaﬁv ;W
5_ Z- / ( ] [! R ‘:é
5. ADDRESS (Complete only if requestéd) &

19%
6. UNABLE TO DELIVER BECAUSE: ."tt.tf

17 GPQ: 1975—0-368-047
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@ SENDER: Complete items . 2, and 3,
d your address in the “"RETURN TO' space on
reverse.

1. The following service is requested {(check one).
[“} Show to whom and date delivered............ 15¢
[0 Show to whom, date, & address of delivery.. 35¢
[:l RESTRICTED DELIVERY.
Show to whom and date delivered............. 65¢

] RESTRICTED DELIVERY.
Show to whom, date, and address Qf\delivery 85¢

SN
2. ARTICLE ADDRESSED T : .

mﬁmm

3. ARTICLE DESCRIPTION:
REGISTERED NO.

CERTIFIED NO. | INSURED NO.

L 2

{Always obtain signature of addresses or agent)

I have received the article described above.
SIGNATURE [0 Addressee 1 Authorized agent

ey A A

DATE OF DELIVERY POSTMARK

41t 7L | t

5. ADDRESS (Complate only if requested)

6. UNABLE TO DELIVER BECAUSE: CLERK'S
INITIALS

G

¢ GPO: 197—0-568-047
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15-7025 - Lorraine Kent and Claude Kent Trust
Conference Room, Pocatello Municipal Airport, Pocatello, Idaho
April 9, 1976 - 9:00 a.m.

ROSTER OF ATTENDANCE

Name Address Representing

e Cosler of Alodance in 15-7026




April 5, 1976

RE:  Application for Permit No. 15~7025 and 15-7026

Mr. D. Jamas Manning
Attorney At Law

Box 1391
Pocatello, Idaho 83201

Dear Mr. Manning:

Pursuant to a telephone request, please find enclosed copies of the above referenced
appifcations and the protests concerning them. _

If you have any further questions, please feel free to contact this office.

Very truly youfs,

" RONALD D. CARLSON
Supervisor,
tastern Region
RDC:CW

Enclosures
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S8EFORE THE DEPARTMENT QF WATER RESOURCES

OF THE
STATE OF IDBAHO

In the Matter of Protests Against Approval }
of Appltication for Permit No. 15-7025 in f NOTICE OF CONFERENCE
the name of LORRAINE KENT AND CLAUDE KENT j AND/OR HEARING
TRUST j

)

Gn February 5, 1976, Lorraine Kent and L. H. Kent, Trustee, filad
with the Department of Water Resources an appiication to appropriate the pubiic
waters of the State of Idaho. On February 19, 15/6, the Department received a
protest against approval of said application from Clarence Kent. 0On February
26, 1976, the Department received an additional protest from St. John Irrigating
Company.

The Department has set the matter of protest for conference and/or
hearing for Friday, April 9, 1976, at 9:00 a.m., in the Conference Room of the
Pocatello Municipal Airport, Pocatello, Idaho. Because of the similarity of the
issues Tnvolved this hearing has been combined with Application for Permit No.
16-7026, Lyle R. Burnham. Any hearirg will be held in accordance with the Rules
and Regulations of the Idaho Code and adopted Rules of Practice and Procedure of
the Denartment of Water Resources. Opporiunity shall be afforded all parties
te respond and present evidence and argumert on all issuss involved.

Any party may request in writing five (5) days before any hearing that
the oratl proceedings thereof be taken in the form of stenographic notes. Any
party may have such stenographic notes of the oral proceedings, or part thersof,
transcribed at his own expense. A taped record of the proceedings will be main-
tained for the appeal period.

Failure to appear at the time and place set for hearing by the applicant
or protestant may allow the Department without prejudice to dismiss the protests or
the application. Any and all cost incurred by reason of such non-appearance may be
assessed against such non-apoearing parties,

Cated this jgfu" day of March, 1976.

Supervisar, Eastern Region



March 30, 1976

- ¥r, Merle Wilhelm

Airport Manager

Pocatello Municipal Airport
- P,0. Box 1021
~ Pocatello, Idaho 83201

“Dear HMr. Wilhelm:

. This is to confirm the use of the Conference Room for conference and/or hearing
--to be held by this office on Friday, April 9, 1976 at 9:00 a.m.

Thank you for your cooperation in this matter.

Very truly yours,

- RONALD D. CARLSON
Supervisor,
.. Eastern Region

RDC:CH



March 2, 1976

RE: Application for Permit No. 15-7025

Ms. Lorraine Kent

2223 Oak Trail Drive
Idaho Falls, Idaho 83401
Dear Ms. Kent:

Enclosed please find an additional protest filed against the above referenced
application for permit.

If you have any questions, please feel free to contact this office.

Very truly yours,

RONALD D. CARLSON
Supervisor,
Eastern Region
ROC:CW

Enclosure‘

cc: IDWR - State Office

R L Tt ) T LRt



® ¢
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

: FASTERN DISTRICT
Cecil D. Andrus ' 1515 Lincoln Read

Governor M h 2. 1976 ldaho Falls, idaho 83401
arc ,
R. Keith Higginson (208) 523-7186
Director
Mr. D. James Manning RE: Application for Permit No. 15-702%

Attorney at Law
P.0. Box 1391
Pocatello, Idaho 83201

Dear Mr. Manning:

This is to acknowledge receipt of your protest to issuance of a permit pursuant to the
above referenced application. The following are the principle items we can consider at
a conference and/or hearing in either approving or denying an application for permit
{Section 42-203, Idaho Code):

(1) Will the proposed use reduce the quantity of water under
existing water rights?

{2} Is the proposed water supply insufficient for the purposes
intended?

{3) Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied for,
or approve the permiti subject to special conditions.

A permit issued by this office is subject:to all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-
of-way or easement must be obtained by the individuals concerned through action outside
of the water right proceedings.

You will be notified at a later date as to the time and place set for conference and/or

hearing to discuss the matters of protest. If we may be of further assistance, please
contact us.

Very truly yours,

RONALD D. CARLSONM
Supervisor,
Eastern Region

RDC: CW
cc: IDWR - State Office



- . .
RECE
FEB 26 1978

D. James Manning [Mmgmmtﬁﬂangmm%
RACINE, HUNTIEY & OLSON, CHARTERED astern District Office
Attorneys at Law

Center plaza:; P. 0. Box 1391

Pocatello, Idaho 83201

Telephone: (208) 232-6101

Attorneys for S8t. John Irrigating Company

BEFORE THE STATE OF IDAHO,

DEPARTMENT OF WATER RESOQURCES

Application of Lorraine )

Kent and claude Kent Trust ) PROTEST

for Permit. ) RE APPLICATION NO, 15-7025
)

COMES NOW St. John Irrigating Company, by and through
its counsel, and protests against the approval of the applicatiocon
for water permit in the above matter.

The name and address of protestant is as follows:

St. John Irrigating Company, Malad City, Idaho 83252.

This protest is made upon the Jrounds and for the
reason that the water permit sought in the above application
would interfere with the priocr existing right of this protestant
to the use of the waters ﬁf Daify Creek and its tributaries and
sources including those from which the applicant seeks to divert
Or use water.

DATED this 2 S5~ day of February, 1976.

RACINE, HUNTLEY & OLSON, CHARTERED

By:_ AN, Dy e
D. Jdmes Manning
Attdrneys for St. John Irrigating Co.



LOUIS F. RACINE, JR. . LAW QFFICES OF .
ROBERT C, HUNTLEY, JR. R_aCiﬂE, Huﬂtley & OISOD, Chartered
WILLIAM D. OLSON
— CENTER PLAZA - CORNER FIRST STREET
D. JAMES MANNING, JR. POST OFFICE BOX 1381 FEB 28 1975
W. MARCUS W. NYE POCATELLO, IDAHO 82201 ¥
GARY L. COOPER TELEFHONE (2081 232-6101 CEUATtTem o

: o Waler Gesource
February 25, 1976 hmmmammmumw i

Director, Idaho Dept. of Water Resources
c/o Ron D. Carlson, District Engineer
1515 Lincoln Road

Idaho Falls, Idaho 83401

Re: Application of Lorraine and Claude Kent

Trust for Permit
Dear Mr. Carlson:

Herewith for filing in the above matter Protest of St. John Irrigating
company.

Very truly yours,
D. JAMES MANNING

DdM: gma
Enclosure



® @
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTERN DISTRICT

Cecil D. Andrus 1515 Lincolin Road

Governor idaho Falis, Jdaho 83401
February 20, 1976 (208) 523-7188

R. Kaeith Higginson
Direcior

RE: Application for Permit No. 15-7025

Mr. J. W. Crowther, Attorney
60 North Main

Malad City, Idaho 832572

Dear Mr. Crowther:

This is to acknowledge receipt of your protest to issuance of a permitpursuant to the
above referenced application. The following are the principle items we can consider at
a conference and/or hearing in either approving or denying an application for permit
{Section 42-203, Idaho Code}:

(1) Will the proposed use reduce the quantity of water under
existing water rights?

{2) 1s the proposed water supply insufficient for the purposes
intended?

(3) Is the application made in good faith or for delay or specu-
lative purposes?

(4) Has the applicant sufficient financial resources with which
to complete the project?

The Department may reject an application and refuse issuance of a permit, partially
approve the permit, approve the permit for a quantity of water less than applied for,
or approve the permit subject to special conditions.

A permit issued by this office is subject to all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-
of-way or easement must be obtained by the individuals concerned through action outside
of the water right proceedings.

You will be notified at a later date as to the time and place set for conference and/or
hearing to discuss the matters of protest. If we may be of further assistance, please
contact us.

VYery truly yours,

RONALD [. CARLSCH
Supervisor,
Eastern Region

RDC: cw

F~+ TNWP - State Nffire



¢ @
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

EASTEANDISTRICT

Cecit [, Andrus 1515 Lincoln Read
Gavernor FEZbY'UB.T'y 20 , 1976 idaho Falls, ldaho 83401
(208) 523-7186

R. Keith Higginson
Director

Ms. Lorraine Kent
2223 Qak Trail Drive

Idaho Falls, Idaho 83401 RE: Applicatien for Permit No. 15-7025

Dear Ms. Kent:

We have enclosed a copy of the protest filed against the issuance of a permit pursuant
to your Application No. 15-7025. You should be aware that the following are the princi-
pal items we can consider at a conference and/or hearing in either approving or denying
an application for permit {Section 42-203, Idaho Code):

{1} Will the proposed use reduce the quantity of water under
existing water rights?

(2) 1Is the proposed water supply insufficient for the purposes
intended?

(3) 1Is the application made in good faith or for delay or specu-
lative purposes?

{4} Has the applicant sufficient financial resources with which
to complete the project?

The Department cannot allow a permit for irrigation purposes which would entail the use
of more than a continuous flow of 0.02 cubic feet per second of water for each acre of
land, or an annual amount of 5 acre feet for each acre of land, uniess the applicant can
show that more is reguired (Section 41-202, ldaho Code).

A permit issued by this office is subject to all prior water rights and does not in any
way convey or establish a right-of-way over private or governmental lands. Any right-
of-way or easement must be obtained by the applicant through action outside of the water
right proceedings.

You will be notified at a later date as to the time and place set for a conference and/or
hearing to discuss the matters of protest. Legal counsel is not mandatory at any proceed-
ing before the Department, although you may desire to employ an attorney in your behalf.
If we may be of any assistance, please contact us.

Very truly yours,

ROHALD D. CARLSOH
Supervisor,

Eastern Region
RDC: CW

cc: IDWR - State Office



J W. CROWTITER

ATTORNEY AT LAW Departmant of Water Resources
Eastern District Office

60 NORTILI MAIN MALAD CITY., IDAHO
T PHONE 766-204+4

Fehrugry 18, 1876

Idgho Deporiment o) Woier Resources
1515 Lincoln Rood
Tdgho Iplls, Idaho 43401

te: Cigim of Lorrgine Xeni & the
Cloude Keni Trust

Genbtlemen:

gnclosed plepse find two affidavit of protesis to be
Filed with your ngency.

Yours very truly,

J. . Crowther

JWC/ 1ac
o0



»

1

FES 28 1976

. flgpaitment of Water Resources
D. James Manning l £astern District (¥ice
RACINE, HUNTLEY & OLSQON, CHARTERED
Attorneys at Law
Center Plaza; P. 0. Box 1391
Pocatello, Tdaho 83201
Telephone: (208) 232-6101

Attorneys for St. John Irrigating Company

BEFORE THE STATE OF IDAHO,
DEPARTMENT OF WATER RESOURCES

Application of Lorraine )

Kent and Claude Kent Trust } PROTEST

foxr Permit, } RE APPLICATION NO. 15-7025
)

COMES NOW St. John Irrigating Company, by and through
its counsel, and protests against the approval of the application
for water permit in the above matter.

The name and address of protestant is as follows:

St. John Irrigating Company, Malad City, Idaho 83252.

This protest is made upon the Brounds and for the
reason that the water permit sought in the above application
would interfere with the prior existing right of this protestant
to the use of the waters of Dairy Creek and its tributaries and
sources including those from which the applicant seeks to divert
or use watar.

DATED this 24 day of February, 1976.

e

RACINE, HUNTLEY & OLSON, CHARTERED

By:_ O N <j‘*‘f
D. James Manning

Attb&neys for Sst. John Irrigating Co.




FEB 13 1976 h

BEFORE FHE DIRECTOR OF IDAHQ DEFARTMENT
b

~attrant AP, :

0F WATER RESOURCHS patiment of Water Resourcds
i i Eastern District Office
Ildnho Fnlis, Tda

RE: Claim of Lorragine Kent & the
Claude Kent Mrust

T

Watar Right No. 15-7025

AFFLDAVIT OF PROTEST

LN N NS N N

Comes now Clarence Keni who, gfter being first duly
Sworn, deposes aqnd says: My noame s Claregnce Kent, [ do hereby
Jile objection and profest to the above rafgrenced gpplicaiion
on the following grouands:

a7

All woters tribubtary to Doiry Creek arising within

-
.

o

gction 23, Township 11 Socuth, fange 34 EEM, Oneids County,
have been previously appropriated gnd hove baegn continiousiy
uzed by this objector and his predecessor in interest ot lewst
zincg 1828,

2. All of said wolers are now incorporgied in g sprinkler
irrigation systen of this objector.

cants’ applicabion would zeriousiy

i

Lads

3. Granting of appl

depiete the witers ussd in the said sprinkler irrigation system

1

Lo the extent that he would sufjer lrreparable domagge and 1033

through diminizhed waler flow.
Dabed this 17Eth doy of February, 1576.

o . ‘
L0 [ L rd N

ITATE OF FDAHO Clagrence Kent
County of Onelda,ss

On this 17th day of February, 19786, bafore me Laura L.
Crowther, Natary Public, personclly oppeared Cilarencs Kent known
e

to me to be (he person whosg nome is subscribed fo the within



instrament and goknowledged to me thet he is the person who
gracuted the same.

LN WITNESS WHARECF, I have hereuntoc set my hand ond
affixed my official seal the doy and year in this ceréificates
First above writien.

Fotory Fubliic
Residing at: Moled, Idoho



o . . . .
* . » B
.
N 1 L=

BEFORE THE DIRECTOR OF IDAHQ DEPARTMENT
‘ . OF WATER RESOURCES
Idaho Falls, Ida

RE: Claim of Lorraine Ként'&;the
Claude Kent Trust

, AFFIDAVIT OF PROTEST
Water Right No. 15-7025 | |

L N N N

Comes now Clarence Kent who, thef being'fifst du1y
3worn,deppse3'and sayé: My néhe is Clarence Kent.. I do hereby
_file objéctibn and protest té'the_abqbe rqfeéegaeq épplication
on thé foIlOwing gﬁounds: |

1. All uﬁtefs tribatary to Dairy_Creek a%isin§ uithin
Section 23, Township 11 South, ERange 34 EBM, Oﬁéidd County,.
have been previousiy appropriated qnd havébégn continuously
uSéd.by this.ébjector and his.predeceésor in.ihtérest at legét.
sinde 1928, | | -

2. All qf safd woters are now iﬂconporatEG in a sprinkler
irrigation system of_tﬁié'objecﬁor. |

3. Grahting.qf applicants’ applicabioﬁ would seriously
deplete.the waters uéed in the safd Sprinkler'iﬁfigatiOn system
to the extent that he would suffer irreparabié'dqmage 4hd1§33
through diminished water flow. |

Dated this 17th.day-qf beruafy, 19786.

N S

STATE OF IDAHO . " Clarence Kent
County of Oneida,ss o

Mo

E . On this 17th day of February, 1976, before me Laura E.
L TRy Crowther, Nptary Public, personally appeared Clgrence Kent known
~ to me to be the person whogse name is subscribed to the within

B N .
e, -

ATy
S



b e R

i natrument and acknowledged to me that he is the persou uho

- executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and

~affized my official seal the day and year Ln thia certyficaté

SJirst above wrttten.

e

Notary PUbILC'V e
Residing at: Malad, Idaho '




February 6, 1976
RE: Application for Permit No. 15-7025

The Idaho Enterprise
P.0 . Box 205
Malad City, Idaho 83252

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any correctiomns, we will
notify you before the first publication. If you cannot publish the notice on the
proposed dates, please comtact us immediacely.

An affidavit of publication must be submitted to the Department along with the
publication bill,

Very truly yours,

RONALD D. CARLSCN
Supervisor, Bill submitted L-24 o4 by de

kEastern Region

RDC :ME

Legal B¥X Notice (1)



NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that Lorraine Kent % the Claude Kent Trust.
Idaho Falls, Idaho | |

have -
X on  2-05-76 submitted Application No.  15-7025

for a permit to appropriate 0.80 cubic feet per second KN XOQ@eH X XL

of water from an unnamed spring tributary to Dairy Creek

by means of ditch and pump

within the SWaNEY%, Sec. 23, T. 115, R. 34E, B.M., Oneida County;

to be used from Apr. 1 to Nov. 1

for the irrigation of 40 acres

wi thinKEKEXXXENEXSEEIXXXEMEXSEXYXEXX  ShNEY, SE%, Sec. 23, T. 11S, R. 34E, B.M.

If issued, this permit will be subject to all prior water rights. Protests

against the granting of the permit must be filed with the Idaho Department of
Water Resources, 1515 Lincoln Road, Idaho Falls, Idahe, 83401 on or before
March 1, 1976

o R. KEITH HIGGINSON
Ei;y:_ Director

Published in the Ildaho Enterprise, Malad City, Idaho

on February 12 and February 19, 1976.

Jb

W
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DEPARTMENT OF WATER RESOQURCES
— STAFF ANALYSIS ~

Item Initial Date
Application No.
N Source
~N Point ot Diversion
~ County .
. Quantity of Water and Periocd of Use
___ ™~y Description of Diverting Works
~__Time required for B/U of water
- Place of Use or Acres Irrigated
N _Map
' ~y Signature
~y _Fee
(1) W‘ QJfahi'. In form to receipt
(2) %&" 1[0 Send Copies to:
_Idaho State Health Department Nfﬂ\
Tdaho Fish and Game Department
Bureau of Land Management
3 ) 7 T . . .
(3) M ___ PRequest Special Use Permit from U.S5.F.5, A

Request Easement from B.L.M.
_Request Information from Applicant

bl

(4) Qﬁ 11&‘-’!75} In form for advertising

(5) ’ﬁ ;[gfjg Platted on Map No.T}5 K34 E

{6) o ﬂfél'?“ Located within Water District Ne. N/A

(7) mp~ :[éﬁ& Critical groundwater area: vyes no X

(8) _ﬁ M Groundwater levels: /VA
_ Declining, e Stable, Tncreasing
{comment)

.@’6'2__ E.Zé‘f}é Wt?er rights on the same place of usge ﬂ/{, et
(10) _ﬁ_ _%Z{gbja Comments: Me ne : '

7 T e . . . . ) i
(11) {4t xi‘/:r,/ Affidavit of Publication recelved(date) 7. 2% 0 ,_
(12) e e Final date for protests 7:/9% Gl d ! /?’/"IL/

Protests received: vyes 7 no

(13) //?Qg - 2//[ Z/ All requesred information received from agencies or

applicant: ves no
(14) /0 /¢ Action recommended:
%ﬁ)ve ___ Dany
ijpg_"':/’é}?roposed Priority
Reason.for Reduction
) : Aﬁng device required
15 - 705’5; I>-7Fe g / Hlemo Pelisor
o ~"See attached sheet for other conditions of
Jj"??&?fj /5 ~7@30 approval
Corm bem wd AD. _No special conditions for approval
——
(15)  District = B@C Late 4/////72
— N 7l
%

-
Sl
E o

4

27



