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11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township
and range number.
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Scale: 2 inches equal 1 mile
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ed by the Geological Survey
A

methods from aerial
checked 1973

icks: |daho coordinate
cator)

Mercator grid ticks,
orth American datum
nerican Datum 1983

s north and

:d corner ticks

:cted fence lines

ithin the boundaries of
shown on this map.

"BOX ELDER CO

1%

284 MILS
22 MILS

UTM GRID AND 1884 MAGNETIC NORTH
DECLINATION AT CENTER OF SHEET

" FOR SALE BY U.S.GEO

BRIGHAM CITY 57 MI.

.

SNOWVILLE 7 MI. UTAH (MONUMENT PEAK.NE}

SCALE 1:24 000
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Complete the following map by showing land and point of diversion as proposed by t{t‘"l'f amendment.

N

Show 40-acre subdivisions, townships, ranges and ditches. !’ e

——— — — — — — —
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Scale: 2 inches equal 1 mile.

That no one will be injured by such change, and that such change will b

Signed at __Logan, Utah 84321 ,this 17 day of

FOR DEPARTMENT USE ONLY Qmﬂ-_ |30

Preliminary check by J@m Fee = $20.00 77- /’ﬁ‘ Receipted by f Date JQL;‘LO! '18)
Publicaticn prepared by Date - Published in

Publication dates

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

I, C. STEPHEN ALLRED . Director of the Department of Water Resources hereby

DENY this Application for Amendment su

it No. 17-7029

Witness my hand this Z:i day of November
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CERTIFILCATE

I, DAVID S. MONSON, LT. GOVERNOR/SECRETARY OF STATE OF THE STATE
OF UTAH, HEREBY CERTIFY THAT the attached Utah State Legislature House Bill is
a true and correct copy of the Engrossed Copy of H.B. No. 106, Utah Water Use
Outside State, passed by the 1979 General Session of the Utah State Legislature

on file in my office.

IN TESTIMONY WHEREOF, I have hereunto
set my hand and affixed the Great
Seal of the State of Utah at Salt
Lake City, this 3rd day of May, 1979.

(i S







UNITED STATES DEPARTMENT OF THE INTERIOR
GEOLOGICAL SURVEY

ik

STATE OF UTAH TECHNICAL PUBLICATION NO. Ub
DEPARTMENT OF NATURAL RESOURCES PLATE 3 1974
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Water-level contour
Shows approximate altitude of the
potentiometric surface in March-
April 1970. Contour interval 25
and 50 feet. Datum is mean sea
‘ : : level. Arrow shows gencral di-
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Well

Wells with numbers by them were not
measured in March-April 1970; the
numbers represent the altitude of

014

/=E?' the potentiometric surface at the
7 A ? i NT A 2 well on the date of theb?atgr—level
s N o measurement given in table
Wl & N, | .?%\ w| 4215
E i }_:,,\ ey 1 | 6,1[(216\ g vin
Rt ‘\{'L%Vf- | K y Spri
\k £ I Vs wh pring
- / 1\wv|ﬁmnﬁ¢é}ﬁ) \.ﬁ\ };34, »@Q{ Number is land—surface altitude at
£ A J i S \{\ P | ‘T“Rr \ : //’"’]-fl'l\ point of discharge
‘r\“( L B AREAS OF NATURAL DISCHARGE
§pﬁ S P \ (Adapted from Bolke and
- L) 1 Price, 1969, pl. I)
A I . L

| Greasewood

Greasewood and rabbitbrush

Saltflats (some greasewood,
saltgrass, and pickleweed)

Pickleweed and greasewood

Open-water surfaces

Saltgrass and other marsh
grasses

Drainage divide

Al e) Z",‘ &
. ?\ ‘ GREAT CONVERSION UNITS
] N T Feet Meters
1130157 b - 4210 1280
10 &200 1310
N 00 1370
RA12 W e 4700 1430
4900 1490
| 5100 1550
R.11TW. 113200
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gﬂfseTuTi;;gdﬂgguzegigé‘Bag:?gézgl 5 I 9 ? MILES Hydrology by Ted Arnow and Don Price, 1971
City, Utah and ldaho; Pocatella, S ) 5 KILOMETERS
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CONTOUR INTERVAL 200 FEET (60 METERS)

Applicant's

MAP SHOWING WATER LEVELS AND NATURAL DISCHARGE AREAS IN THE Ex {/\ l b + #
CURLEW VALLEY DRAINAGE BASIN, UTAH AND IDAHO ‘ <
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State of Idaho &

Department of Water Resources (S

&

(4

WATER RIGHT LICENSE <

WATER RIGHT NO. 17-07029 (&

&

Priority: June 14, 1974 Maximum Diversion Rate: 2.79 CFs (&
Maximum Diversion Volume: 794.5% BAF (S

&

This is to certify, that RUSSELL J JACKSON <
A MARIE JACKSON $

6435 N vasco RD ?“
LIVERMORE CA 94550 has complied with the terms and conditions 2

of the permit, issued pursuant to Application for Permit dated April 2, 1974; and &

has submitteq Proof of Beneficial Use on October 13, 1%81. an examination indicates s
that the works have a diversion capacity of 2,790 cfs of water from a GROUNDWATER ¢
Eource, and a water right has been established as follows: C

)
&)
>
)
)
2
=)
)
>
%
=)
2/
>
s
%)
)
>
&
G\
)
B . C:
#> BENEFICIAIL USE PERIGD OF USE RATE OF DIVERSION ANNUAL VOLUME (3
S0\ . .
® IRRIGATION 04/15 to 10715 2.79 CFs 794.5 AF
)

LOCATION OF POINT{S) OF DIVERSION: NENW , Sec. 28, wanship 168, Range 31E
ONEIDA County

PLACE OF USE: IRRIGATION
TWN RGE_SEC ACRES ACRES ACRES  TOTAL
165 31F 28 SWNE 9 NENW 14 NWNW 5
SWNW 24 SENW 40 Lot 3(NESW) 26
Lot 4(NWSW) 14 Lot 1(NESE) 2 Lot 2(NWSE) 19 153

A 0 s . & ;A
7SO o

Lands irrigated within the State of Utah:

158 09% 26 Lot 3(mESW) 10 Lot  4(NWSW) 7 - SWSW 23
SESW 34 _ : 74

0

G- OB YB BB

¥

CONDITIONS[REMRRKS:

1. The maximum diversion volume is defined as the maximum
allowable volume of water that may be diverted annually from the
Source under this right. The use of water confirmed by this
right is limited to the amount that can actually be beneficially

<
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(5

(5

<

<

o (€
Total number of acres irrigated: 227 <
_ . TEEREE L &
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<
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used, The maximum diversion volume may be adjusted to more <
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4. Modifications to Or variance from thig license must be made
within the limits of Section 42-222, r1daho Code, or iﬁj@'-ﬂ;&ﬁr
applicable Idaho law, g 7'n§?§§!??

; V(OO0 25 {8 b gt nor ey LA Ll J
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WATER RIGHT SUMMARY

ACTICN RIGHT NO, NAME AMQUNT CFs
Original Application 17-07029 Sinks Lang & Livestock 4,93

Full Assignment 17-07029 Dredge, calvinp C
Dredge, Alicia a 4.93
Full Assignment 17-07029 Curlew Valley Associates 4.93
Full Assignment 17-07029 Cypress Farms, r1ne 4.93
Full Assignment 17-07029 Jackson, Russel] g
Jackson, a, Marie 4.93

= = LE -3 1 h :
%ﬁz@rﬁ?ﬁ:wf e

MAY 1 6 1995
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State of Idaho
Department of Water Resources

WATER RIGHT LICENSE 2

WATER RIGHT NO. 17-07029

CONDITIONS {REMARKS;

5. This right when combined with all other rights shall provide no

be maintained ag a Part of the divertij

7. There are 74 acres
within the SW1/4 ofl g
.

8 of Section 42-219, Idaho_gode.
affixed at Boise, thig V= Yiad

r 19757 .




State of Idaho
.Department: of Water Resou
APPLICATION FOR AMENDMENT

" {For LicensIng Burposes) nert 041989

f WATER RIGHT NO. 17-07029 '
Date of ffﬁ (b : June 14, 1974 Maximum Diversion Rg%$éﬂmvmcfwjmrﬁwgac&th

Maximum Diversion vofiimes: 794.5 AF

Comes rniow CYPRESS FARMS INC.

SNOWVILLE, UT 00000 and represents to the Director of the

Idaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 17-07029, and requests that the permit be changed as follows:
Source: GROUNDWATER

BENEFICIAL USE PERIOD OF USE  RATE OF DIVERSION  ANNUAL VOLUME
IRRIGATION 04,01 to 11,01 2.79 CFS 794.5 AP
LOCATION OF POINT(S) OF DIVERSION: NENW , Sec. 28, Township 165, Range 31E

ONEIDA County
PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES  TOTAL
168 31 28 SWNE 9 NEMW 14 _ NWNW 5
{ SWrwr) 24 'SENW 40 LOT 3(NESW) 26
LOT  4(Mwsw) 14 LOT 1{NESE) 2 LOT 2(MNWSE) 19 153
Ebtai-ﬂumbef-af-aefes—iffigﬂted1 153

Lands irrigated within state of Utah:
TWN RGE SEC

158 094 26 Lot 3 (NESW) 10 Lot 4 (NwsSW) 7 . SWSW 23
SESW 34 S _ .

_ 14

Tégéi ﬁdﬁﬁéf 6? écres 1Ffigated: 227

Permit holder asserts that no one will be injured by such change and that such change
will be made at permit holder’s own risk.

Signed at(,_%@&&%wﬁxﬂw ythis 2 day 0 @;Zié,f, . 19 9.
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State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
(For Licensing Purposes)

WATER RIGHT NoO. 17-07029

PAGE 2

*****************************************************************i*******************

FOR DEPARTMENT USE ONLY

Preliminary check byﬁ Fee =cﬁ' Receipted by f@m@ pate 4)-< ’g%

ACTION OF THE DEPARTMENT OF WATER RESOURCES
I, R. Keith Higginson, of the Department of Water Resourceg hereby approve the

above Application for Amendment far Permit No. 17-07029 with the following;

COND;TIONS[REMARKS:
1

+ The maximum diversion volume ig defined as the maximum

4. Medifications to Or variance from thig license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law,

5. This right when combined with all other rights shall Provide no
more than .02 cfg Per acre nor more than 3.5 afa per acre for the
lands above.

Witness my hand thig /o 7 day of 44?1%75/ , 1975

Acﬁngﬁm' R. Keith ngglnzgékalreczesfr
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WHEN RECORDED RETURN To: 120181 Oneida Co.

[ 229848 Cassia co.

Russell J. Jackson and ST LTI
A. Marie Jackson

6435 North Vasco Road
Livermore, California 94550

TSy
0 oy 0N

SPECIAL WARRANTY DEED
HOWARD H, LEACH, TRUSTEE oF REVOCABLE
TRUST, of 101 California Street, Suite 4310, San r, for and
1n consideration of the sum of Ten Dollars ($10 eration,
€ receipt and sufficiency of which are hereby acknowled eys and
assigns to RUSSELL J JACKSON and A MARIE JACKSON 0 Road

4. The United Stateg Department of Agriculture grain bageg describ N YN
Exhibit D, attached hereto and made 5 part hereof, ALY T

e —



SUBJECT TO 1994 taxes and exceptions, reservations, easements and encumbrances of
record,

TO HAVE AND TO HOLD to Grantees and to Grantees® heirs, successors angd assigns
forever.

Dated this 1% day of March, 1994,

My commission expires:

Kol 2, )55y

67793
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! ’ - EXHIBIT "A"

UTAH - BOX ELDER COUNTY

Parcel 1: (08-007-0016%
North Half of Section 7, Township 14 North, Range 8 West, SIM,

Parcel 2: (08-007-0018 and 08—007—0020})
of Southwest Quarter, North Half of Southeast Quarter and
Northwegt Quarter of Section 8, Township 14 North, Range 8 West, SLM.

Parcel 5. (08-007-0040} )
West Half of Northwest Quarter, Northeasgt Quarter of Northwegt Quarter
and Northwegt Quarter of Northeast Quarter of Section 15, Township 14
North, Range 8 West, sLM.

Parcel 6. (08—008~0013)
That portion of Southwest Quarter lying South of State Highway in
Section 1, Township 14 North, Range 9 West, sSLM.

Parcel 7. (08-008—0011)
All of Section 2, Township 14 North, Range 9 West, gL,

Parcel g. (08-008-0010)
That portion of Section 3, Township 14 North, Range 9 West, siM, lying
South of State Highway .

Parcel 9. (08-008-0007)
All that part of Section 4, Township 14 North, Range 9 West, SLM,
lying South of the Highway.

Parcel 1o0.; (08-008-0020)
All of Section 9, Townghip 14 North, Range 9 West, SIM.

: 555&?7??*¢2;»
Parcel 11. (08-008-0021) : IR
All of Section lo0, Townahip 14 North, Range ¢ West, sLM.

Page 1

B
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EXHIBIT"A"(Continued}'

Parcel 13. (08-008-0022)
All of Section 11, Township 14 North, Range 9 West, sSiM.

Parcel 13, (08-008-0023) ,
Northwegt Quarter of Section 12, Township 14 North, Range 9 West, siM.

!

Parcel 14: (08-008-0033}
All of Section 14, Township 14 North, Range 9 West, sIM.

Parcel 15, (08—008—0032}
All of Section 15, Township 14 North, Range g West, sLIMm.

Parcel 156. (08-008-0031)
All of Section 16, Township 14 North, Range g West, siMm.

Parcel 17, (08~008—0038J
All of Section 21, Township 14 North, Range 9 West, siM.

Parcel 18.; (08-008—0039)
All of Section 22, Township 14 North, Range 9 West, giM.

Parce] 19; (08-008-0040}
All of Section 23, Township 14 North, Range g West, siM.

~

Parcel 2¢. (08—008—0058)
All of Section 36, Township 14 North, Range ¢ West, gsiM.

Parce] 21: (08-105—0005)
BEGINNING at Southeagt Corner of Section 1, Township 14 North, Range

Parcel 23, (oe-oos-ooosj
All of Section 3, Township 14 North, Range 19 West, SLM, lying South

of State Highway
Parcel 23, (08—026—0018) ' 7 "'*ﬂ

That Portion of Section 26, Township 1s North, Range 9 West, iﬁﬁ,
lying South of Idaho State Line and West

TRy .



EXHIBIT*A"(Continued)

Parcel 24; (08-026-0020)
All of section 35, Township 15 North, Range 9 West, SLM. LEssﬁ

Interstate Highway.

Parcel 25: (08-008-0045) ' _
West Half of Section 28, Township 14 North, Range 9 West, SLM.

Parcel 2s: (OB~008-0008)

That portion of the West Half of Section 3, Townghip 14 North, Range 9
West, sSLM; lying North of Highway. Subject to an access roadway, 20
feet in width, over the common boundary of Section 3 and 4, Township
14 North, Range 9 west, SLM,

Parcel 27. (08~008-0050)
All of Section 25, Township 14 North, Range 3 West, sIM.

Parcel 2g; (08-008-0049)
All of Section 26, Township 14 North, Range 9 West, sSLM.

Parcel 29, (08—008—0045)
East Half and Northwest Quarter of Section 29, Township 14 North,
Range s Weast, SLM,

Parcel 30: (08-008-0054)
The North Half and the North half of Southwest Quarter of Section 34,
Township 14 North, Range 9 West, SIM.

Parcel 31. (07~008—0041)
Lots 1, 2, 3 ang 4 in Section 3, Township 13 North, Range 9 West, SiM,

Parcel 3. (08-008-0065}
The East Half of Eaast Half of Section 32, Township 14 North, Range ¢
West, sLIM. Subject to County Road along North side,

Parcel 33, (08-008-0053)
All of Section 33, Township 14 North, Range 9 West, giM. Subject to
County Road along North side.

ﬁa{!'ﬁ"*ﬂbu BE g

Parcel 34 (08*008-0056)
The Southeagt anrter ©of the Southwest Quarter and the So heagt
Quarter of Section 34, Township 14 North, Range g West, SH&YI

“‘“’*-m;n-..,:..., .




EXHIBIT"A" (Continued)

Parcel 35; {08-008-0012)

All of Section 1, Township 14 North, Range 9 West, SLM, lying North of
U.S. Highway 30, and that portion of the Southeast Quarter of the
Southeast Quarter of Section 1, Township 14 North, Range 9 Wesgt, SILM,
lying South of Highway 30.

Parcel 36: (08-026-0022)
All of Section 36, Township 15 North, Range 9 West, SLM. Less,
I-80N/-84 right of way. _

Parcel 237.; (08-026-0021)
That part of Section 25, Township 15 North, Range 9 West, sLM, lying
South of the Utah-Idaho State Line,

Parcel 238; {08-007-0001) .
That part of Section 6, Township 14 North, Range 8 West, SLM, lying
North of the U. s. Highway 30. LESs: I1-84/1I-BON, right of way.

Parcel 39. (08-025-0010)
All of Section 31, Township 15 North, Range 8 West, sLM, Less
I-84/I-80N right of way.

Parcel 40: (08-025-0009)
All that part of Section 30, Township 15 North, Range 8 West,
SLM,lying South of the Utah-Idaho State line,

Parcel 41: (08-007-0004)
All that part of Section s, Township 14 North, Range 8 West, 8LM,
lying North of u.g, Highway 30, LESg: 1-84/1-80M right of way.

Parcel 42: {08-025—0011)
All of Section 32, Township 15 North, Range 8 West, SIM.

Parcel 43; (08-025—0008)
That part of Section 29, Township 15 North, Range 8 West, SLM, lying
South of the Utah-Idaho State Line,

Parcel 44: (08-007-0009)
That part of Section 4, Township 14 North, Range 8 West, SIM, lying
North of old U. g. Highway 30. LEgg. 1-84/1-BON right of way.
g%ﬁﬁg"*‘?’?i”u Y.
Bt e I . R m
Parcel 45; (08-025-00156)

The South Half Of the Socuth Half of Section 33, T hip 15 N
Range 8 West, SLm. r Towmship 15 orthMﬂY 157995

Page 4
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EXHIBIT"A" (Continued)

Parcel 46: (08-007-0006)

Beginning at the Northwest Corner of the Northeast Quarter of Section
g8, Township 14 North, Range 8 West, SLM, and running thence South 2
degrees 06'32" West 202.31 feet (South 200 feet by record), thence
South 89 degrees 51' 59" East 1984.67 feet (East 1984.42) feet by
record) thence North 11 degrees 36'50" East 146.53 feet (Noxrth 12
degrees 30'50" East 145 feet more or less by record) to the New State
Highway right of way fence, thence Northwesterly in the following
three courses: North 64 degrees 40'44" West 88.45 feet, thence North
67 degrees 15'46" West 47.72 feet, North 69 degrees 36'14" West 20.05
feet to the North line of said Section 8; thence West 1863.96 feet
(West 1870 feet, more or less by record) to the point of beginning,
situated in the Northeast Quarter of said Section 8.

Parcel 47: (0B-007-0050 and 08-007-0051)
All of Section 19, and the Northwest Quarter of Section 20, Township
14 North, Range B West, SLM.

Parcel 48: (08-007-0033)

Easement for ingress and egress over the folilowing described tract of
land: 30 foot Easement beginning at the Southeast Corner of Section
17, Township 14 North, Range 8 West, SLM, running thence West 200
feet, more or lessg, thence Northwesterly 1300 feet, more or less,
thence West 1200 feet; thence Southwesterly 800 feet, more or less to
North line of Section 20, Township 14 North, Range 8 West, SILM, over
a now existing gravel road.

Parcel 49: (07-008-0003)
South Half of North Half and South Half of Section 3, Township 13
North, Range 9 West, SLM.

Parcel 50: {(07-008-0004 and 07-008-0005)
All of Section 4, Township 13 North, Range 9 West, SLM.

Parcel 51: (07-008-0006)
All of Section 5, Township 13 North, Range 9 West, SLM.

Parcel 52: (08-008-0052)
West Half of East Half and West Half of Section 32, Township 14 North,

Range 9 West, SLM.
%ﬁ?if&nﬂ_“ e
k3 ' S P )
.'f:' n

. ' MAY]:GISEﬁ
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EXRHIBIT "A" (Continued)

LEGAL DESCRIPTION
1DAHO

That certain real property located in Cassia County, Idaho and
more particularly described as follows:

Township 16 S., Range 29 E. Boise Meridian

Section 14: All.

Page 6




LEGAL DESCRIPTION

DAHO

EXHIBIT "A"™ (Continued)

That certain real property located in Oneida County, Idaho,
and particularly described as follows:

Township 16 S., Range 31 E. Boise Meridian

Section 28:

Lots 2, 3, 4, 7, 8, 11,

NW% NW),

S% NW%, EXCEPT: BEGINNING at the NW Corner of
Section 28, thence East 465 feet, thence South
3,507.6 feet, thence West 465 feet, thence
North 3507.6 feet to the point of BEGINNING,

Page 7




EXHIBIT B
Water Rights
Utah Water Rights by Water Right Number
13-114 13-1988 13-2858
13-142 13-1991 13-2870
13-146 13-1994 13-2894
13-155 13-1996 13-2985
i3-161 13-1998 13-2903
13-174 13-1999 13-3026
13-198 13-2000 13-3132
13-1103 13-2001 13-3162
13-1138 13-2151 13-3250
13-1139 13-2639 13-3251
13-1142 13-2769 13-3365
13-1143 13-2770 13-3486
13-1144 13-2851 13-3563
13-1145 13-2856 13-3564

Utah Water Rights by Category

Certif | Water Rigt
Application/Change

Certificate Number Water Right Number Number

5588 13-114 A24403

al786 13-142 A26513/a10837

12688 13-1138 A37578/al0573

12990 13-1139 A37579/a6134

al785 13-2985 D3202/a10836

12989 13-3251 ‘ AS287(&13420 .o po ”“sr?




Dili Clai
13-1988 13-1996 13-2000
13-1991 13-1998 13-2001
13-1994 : 13-1999 13-2985
Water User Claims
Claim Number Water Right Number
A26572 13-146
A26581 13-155
A26923 13-161
A27606 13-174
A29854 13-198
A36984 13-1103
A37491a 13-2151
A39187 13-2639
A41006 13-2769
A41007 13-2770
A42066 13-2851
A42211 13-2856
A42338 13-2858
A42859 13-2870
Ad43609 13-2894
Ad44140 13-2903
A46913 13-3026
Ad8932 13-3132
A50150 13-3162
AS6763 13-3365
) 1i T
Application Number Number
A26954a 13-3250
A60643 13-3486
A64925 13-3563
A64926 13-3564
fEipnars: yorn
B-2 ) "

MAY 1.6 1495

e




. ‘ ' .

Approved Change Applications
al5s779 13-3250 A26954a
al5239 13-3365 A56763
Unapproved Applicati ! .
jon Number Water Right Number
A37608 13-1142
A37609 13-1143
A37610 13-1144
A37611 13-1145
Idaho Water Rights
17-07029
68306
E%éffwma "7
B-3

MAY L ¢ 1995~
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EXHIBIT "C*

GRAZING ALLOTMENTS

Snowville Allotment #15088
Curlew Allotment #16001

UNITED STATES FOREST SERVICE
“Sublett Troughs Allotment  #10049
Mineral Gulch Allotment #10038

657+ AUM's
5,092+ AUM's

280+ AUM's
613+ AUM's
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EXHIBIT "D"

USDA - ABCS GRAIN BASE ALLOTMENTS

Wheat Base - 2,372.2% Acres
Barley Base - 1,082.3% Acres
Corn Base - 139.2+ Acres
Oats Base - 10.5+ Acres
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WHEN RECORDED RETURN TO:
Russell J. Jackson and

A. Marie Jackson

6435 North Vasco Road

Livermore, California 94550

QUITCLAIM DEED AND *, / /
ASSIGNMENT OF WATER RIGHTS

CYPRESS FARMS, INC., a California corporation, of 101 California Street, Suite 4310,
San Francisco, California 93902, Grantor, for and in consideration of the sum of Ten Dollars
($10.00) and other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, hereby quitclaims and assigns to RUSSELL J. JACKSON and A. MARIE
JACKSON, of 6435 North Vasco Road, Livermore, California 94550, as joint tenants with full
right of survivorship and not as tenants in common, Grantees, all water and water rights
(including, without limitation, all adjudicated or decreed claims and rights; certificates of
appropriation; applications to appropriate; water users’ claims; diligence claims; change
applications; exchange applications; easements for development, storage, use or conveyance of
water or for access to water; ditches and ditch rights; reservoirs and reservoir rights; and all
water stock and other interests in water, irrigation or ditch companies or other associations)
appurtenant to or acquired or used in connection with the real property in Box Elder County,
Utah and Cassia and Oneida Counties, Idaho, more particularly described in Exhibit A, attached
hereto and made a part hereof, including, without limitation, the water rights described in
Exhibit B, attached hereto and made 2 part hereof.

TO HAVE AND TO HOLD to Grantees and to Grantees® heirs, successors and assigns
forever.

Dated this A97% day of March, 1994.

CYPRESS FARMS, INC.

e
ame:

Title:

> /ZE/ . 4,4/5%

e e
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STATE OF CALIFORNIA )

- 8§
COUNTY OF SAN FRANCISCO )

On this {A/K day ofMarchi’&d before me 5/4}7‘4,@/42 (L App AL ,

a notary public, personally Ww &w@mr , known or
identified to me 10 be the _ /,4//14 of Cypress Farms,

My commission €xpires: %)‘é/tjﬂi p /éﬂ/zl—‘
, ' Notary Publi¢, /
M}”/' 2 /9%y Rcsidingat:% v

» ?; mmsumsc 100

NOJ"AI:YP'-BL‘:E-CAUFORNM
COUNTY OF S48 FRaCISC)
Comm. Expires Sept, 3, 1934 §
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i ' . EXHIBIT "A"

UTAH - BOX ELDER COUNTY

Parcel 1: {08-007-0016)
North Half of Section 7, Township 14 North, Range B8 West, SLM.

Parcel 2: (08-007-0018 and 08-007-0020))
North Half of Southwest Quarter, North Half of Southeast Quarter and
Northweast Quarter of Section 8, Township 14 North, Range 8 West, SLM.

Parcel 3: (08-062-0003)

Weet Half of Southwest Quarter, Southwest Quarter of Southeast
Quarter, Southeast Quarter of Southwest Quarter of Section 9,
Township 14 North, Range 8 West, SiM.

Parcel 4: (08-063-0047)

That part lying East of Deep Creek (assuming Deep Creek is the same as
Curlew Creek) and West of Locomotive Road (being same as County Road)
and South of Interstate 15 Frontage Road of Section 11, Township 14
North, Range 8 West, SLM.

Parcel 5: {0B-007-0040)

Wegt Half of Northwest Quarter, Northeast Quarter of Northwest Quarter
and Northwest Quarter of Norltheast Quarter of Section 15, Township 14
North, Range B West, SLM.

Parcel 6: (08-008-0013)
That portion of Southwest Quarter lying South of State Highway in
Section 1, Township 14 North, Range 9 West, SLM.

Parcel 7: (08-008-0011)
All of Section 2, Township 14 North, Range 9 West, SLM.

Parcel 8: (08-008-0010)
That portion of Section 3, Township 14 North, Range 9 West, SLM, lying
South of State Highway.

Parcel 9: {0B-008-0007)

Al} that part of Section 4, Township 14 North, Range 9 West, SLM,
lying South of the Highway.

Parcel 10: '(08-008—0020)
All of Section 9, Township 14 North, Range 9 West, SLM. iggpﬂﬂfyﬁ ;sr,]
ST SRR "Jr,‘g “." r

Parcel 11: (08-008-0021) MAY]—GIQ
All of Section 10, Township 14 North, Range 9 West, SLM. 35

Pags 3

tTm, L
.




parcel 12:

A1l of Section 11, Township 14 North, Range 9 West, SLM.

Parcel 13:

Northwest Quarter of Section 12, Township 14 North, Range 9 West, SLM.

pParcel 14:

All of Section 14, Township 14 North, Range 9 West, SLM.

Parcel 15:

All of Section 15, Township 14 North, Range 9 West, SLM.

FParcel 16:

all of Section 16, Township 14 North, Range 9 West, SLM.

pParcel 17:

All of Section 21, Township 14 North, Range 9 West, SLM.

Parcel 158:

All of Section 22, Township 14 North, Range 9 West, SLM.

Parcel 19:

All of Section 23, Township 14 North, Range 9 West, SLM.

Parcel 20:

2ll of Section 36, Township 14 North, Range 9 Wesgst, SLM.

Parcel 21:

BEGINNING at Southeast Corner of Section 1, Township 14 North, Range
10 West, SLM, running thence West 879.78 feet, thence North 495 feet,
more or less, to Highway right of way, thence East along paid right
of way 879.78 feet, more or less, to East Section line of said
thence South 495.00 feet, more or less to the point of

Section 1,
BEGINNING.

Parcel 22:

2ll of Section 3, Township 14 North, Range 10 West, SLM, lying South
of State Highway.

Paréel 23

Thgt portion of Settion 26, Township 15 North, Range 3 West, gﬁhﬂlﬁfggs
lying South of ldaho State Line and West of Interstate 80. ‘

. f | l

EXHIBIT"A"(Continued)'

(08-008-0022)
(08-008-0023)
1

(08-008-0033)
(08-008-0032)
(08-008—0031)
(08-008-0038)
{08-008-0039)
(08-008-0040)
(08-008-0058)

(08-105-0005)

(08-009-0006)

(0B-026-0018) q

I

j

k]

Yageo 3 j
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EXHIBIT "A " (Continued)

Parcel 24: (08—026-0020)
All of Section 35, Township 15 North, Range 9 West, SLM. LESS:
Interstate Highway.

Parcel 25: (08-008-0046) ' o
West Half of Section 28, Township 14 North, Range 9 West, siM.

That portion of the West Half of Sectiop 3, Township 14 North, Range 9
West, SLM; lying North of Highway . Subject to an access roadway, 20
feet in width, over the common boundary of Section 3 and 4, Township
14 North, Range 9 West, SLM.

Parcel 27: (08—008-0050)
Al) of Section 25, Township 14 North, Range 9 West, SLMi

Parcel 28 (08-008-0049)
All of Section 26, Township 14 North, Range g9 West, SLM.

Parcel 29: {08-008-0045)
East Half ang Northwest Quarter of Section 29, Township 14 North,
Range 9 West, SIM.

Parcel 30: (08~008—0054)
The North Half and the North half of Southwest Quarter of Section 34,
Township 14 North, Range g9 West, 3sLM.

Parcel 31: (07-008-0041) :
Lots 1, 2, 3 and 4 in Section 3, Township 13 North, Range 9 West, SLM.

The East Half of East Half of Section 32, Township 14 Noxth, Range 9

Parcel 33. {08-008-0053)

All of Section 33, Township 14 North, Range 9 West, sLM, Subject to
County Road along North sgide. -

Parcel 34: (08-008-005¢6) f?ﬁgﬁf"‘@m;
The Southeast Quarter of the Southwest Quarter and the Southeast 'yﬁ55?§£?7
~Quarter of Section 34, Township 14 North, Range 9 West, SLM. L
‘ 4“”’16
1995

Page 3
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Parcel 35:

parcel 36:

Parcel 37:

That part of
South of the Utah-Idaho State Line.

Parcel 38:

Parcel 39:

parcel 40:

All that part of Section 30, Township 15 North, Range 8 West,
SLM, lying South of the Utah-Idaho State line.

Parcel 41:

Al% that part of Section 5, Township 14 North, Range 8 West, SLM,
lying North of U.S. Highway 30. LESS: 1-84/I-80N right of way.

Parcel 42:

All of Section 32, Township 15 North, Range 8 West, SLM.

Parcel 43:

That part of Section 29, Township 15 North, Range 8 West, SLM, lying
South of the Utah-Idaho State Line.

Parcel 44:

That part of Section 4, Township 14 North, Range 8 West, SLM, 1y'pgm
North of old U. 8. Highway 30. LESS: 1-84/1-80N right of way.-j?"ﬁﬁ‘“”

Parcel 45:

The South Half &f the South Half of Section 33, Township 15fNorth,

(08-008—0012)

All of Section 1, Township 14 North, Range 9 West, SLM, lying North of
U.S. Highway 30, and that portion of the Southeast Quarter of the
Southeast Quarter of Section 1, Township 14 North, Range 9 West, SLM,
lying South of Highway 30.

(08—026-0022)
All of Section 36, Township 15 North, Range 9 West, SLM. Less,
I-B0N/-84 right of way.

(08-026-0021)

{08-007—0001) .
That part of gaction 6, Township 14 North, Range 8 West, SLM, lying
North of the U. S. Highway 20. LESS: 1-84/I-BON, right of way.

(08-025-0010)
all of Section 31, Township 15 North, Range 8 West, SLM. Less
I-84/1I-80N right of way.

. ' + .
) .

EXHIBIT"A" (Continued)

gection 25, Township 15 North, Range 9 West, SLM, lying

(08-025-0009)
(08-007-0004)

(08-025-0011)

{0B-025-0008)

(08-007-0009)

%@&q

(08-025-0016) , MAY;LG}QQS

Range 8 West, SLM.

R
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EXHIBIT"A" (Continued)

parcel 46: (08-007-0006)}

Beginning at the Northwest Corner of the Northeast Quarter of Secticn
8, Township 14 North, Range 8 West, SLM, and running thence South 2
degrees 06'32" West 202.31 feet (South 200 feet by record), thence
South 89 degrees 51' 59" East 1984.67 feet (East 1984.42) feet by
record) thence North 11 degrees 36150% East 146.53 feet {North 12
degrees 30'50" East 145 feat more or less by recoxd) to the New State
Highway right of way fence, thence Northwesterly in the following
three courses: North 64 degrees 40'44" West 88.45 feet, thence North
67 degrees 15'46" West 47.72 feet, Noxth 63 degrees 36'14" West 20.05
feet to the North line of said Section 8; thence West 1863.96 feet
(Weat 1870 feet, more or less by record) to the point of beginning,’
situated in the Northeast Quarter of said Section 8.

parcel 47: (08-007-0050 and 08-007-0051)
All of Section 19, and the Northwest Quarter of Section 20, Township
14 North, Range 8 West, SLM.

Parcel 48: (D8-007-0033)

pasement for ingress and egress over the foilowing described tract of
land: 30 foot Easement beginning at the Southeast Corner of Section
17, Township 14 North, Range 8 West, SLM, running thence West 200
feet, more or less, thence Northwesterly 1300 feet, more or less,
thence West 1200 feet; thence Southwesterly 800 feet, more or less tO
North line of Section 20, Township 14 North, Range 8 West, SLM, cver
a now existing gravel road.

parcel 49: (07-008-0003)
gouth Half of North Half and South Half of Section 3, Township 13
North, Range 9 West, SLM.

Parcel &0: ({07-008-0004 and 07-008-0005)
All of Section 4, Township 13 North, Range 9 West, SLM.

Parcel S51: (07-008-0006)
All of Section 5, Township 13 North, Range 9 West, SLM.

Parcel 52: (08-008-0052)

West Half of East Half and West Half of Section 32, Township 14 North,

Range 9 West, SLM.

FINN ey

i

B _‘5"‘%’"’!"

MAY 16 1995
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EXHIBIT ™A (Continued)

LEGAL DESCRIPTION
1DAHO

That certain real property located in cassia County, Idaho and

more particularly described as follows:

Township 16 S., Rande 29 E. poise Meridian

section 14: All.

MAY 1€ 125
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EXHIBIT "A" (Continued)

LEGAL DESCRIPTION
IDAHO

That certain real property located in Oneida County, Idaho,
and particularly described as follows:

Township 16 _S., Range 31 FE. Boise Meridian

Section 28: Lots 2, 3, 4, 7, 8, 11,
NWY NWk,
SL NW%, EXCEPT: BEGINNING at the NW Corner of
Section 28, thence East 465 feet, thence South
3,507.6 feet, thence West 465 feet, thence
North 3507.6 feet to the point of BEGINNIHNG.

JRIME A pen n e am
; |

Page ¥
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EXHIBIT B

Water Rights

Otal, Water Righits by Water Right Nurl

13-114 13-1988 13-2858
13-142 13-1991 13-2870
13-146 13-1994 13-2894
13-155 13-1996 13-2985
13-161 13-1998 13-2903
13-174 13-1999 13-3026
13-198 13-2000 13-3132
13-1103 13-2001 13-3162
13-1138 13-2151 13-3250
13-1139 13-2639 13-3251
13-1142 13-2769 13-3365
13-1143 13-2770 13-3486
13-1144 13-2851 13-3563
13-1145 13-2856 13-3564
Utah Water Rights by Category

Certificated Water Rights

Application/Change
ertifi r Water Right Number Number
5588 13-114 A24403
al786 13-142 A26513/a10837
12088 13-1138 A37578/a10573
12950 13-1139 A37579/a6134
al785 13-2985 D3202/a10836
12989 13-3251 A52870/a13420
}%; hEm omoass oo 8&

1 }:4
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Dil Clai

13-1988 13-1996 13-2000

13-1991 13-1998 | 13-2001

13-1994 13-1999 13-2985

Water User Claims
Claim Number Water Right Number
A26572 13-146
A26581 13-155
A26923 13-161
A27606 13-174
A29854 13-198
A36984 13-1103
° A37491a 132151
A39187 13-2639
A41006 13-2769
A41007 13-2770
A42066 13-2851
Ad2211 13-2856
A42338 13-2858
A42859 13-2870
A43609 13-2894
A44140 13-2903
A46913 13-3026
A48932 13-3132
AS50150 13-3162
AS6763 13-3365
I Applicati o
A26954a 13-3250
A60643 13-3486
AG4925 13-3563
A64926 13-3564 .
i?r'ﬂ“ atatu 1N L XN
T :
B-2
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68300

! i Cl A polication
Change Number Water Right Number ion Number
als779 13-3250 A26954a
215239 13-3365 AS56763
NappIov lication A ri
lication Number Water Right Number
A37608 13-1142
A37609 13-1143
A37610 13-1144
Al7611 13-1145
Idaho Water Rights
17-07029
!
?.:37_3_& W P L
T T
B-3 HAY 1 6 1995
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Department of Water Resources 5851 Ié dis

Usiasmogl]

I, Curlew Valley Associates » hereby assign to éﬁa@&dizﬂ'%éﬁb¢44¢dz
/ Fi

of >/{;44»pmrzﬂ;&gl/ 42C?Zazif

All my right, title, and interest in and to Permit No. 17-7029
. to appropriate the public waters of the State of Idaho.

ASSIGNMENT OF PERMIT

-

Address

The following described portion of my right, title, and interest in and
to Permit No. to appropriate the public waters of the
State of Idaho.

(Describe that portion of the permit being assigned by listing the acreage
within each 40 acre subdivision, the point of diversion and the amount of
water in cubic feet per second for direct diversion, or acre feet for storage)

Made this /f‘f{ day of /fW"M’ ’ 12/37 : W

' gt Holder —~—*

Spouse of Permit Holder

UTHH
State of tdahe )
o $s
County of /2 A M= )

On this /ﬂ = day of _ e, 0 , 1989 . personally

appeared before me the signer(s) of thJ above instrument, who duly acknowledged
to me that he (she) (they) executed the same.

b
seal No ublig residing at

My commissi;rn ex%ires: E!pnﬁﬁu 5”;‘]

-~

/5T

£ 7
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EXHIBIT "C"

{ . WARRANTY DEED

For Valoe Recelved " -

CALVIN C. DREDGE and ALICIA A. DREDGE, husband and wi

the grantors , do - hereby yrant, bargain, sell and convey unto '
BATRICK R. HOGGAN, J., REID HOGGAN, KENT A. HOGGAN, BRADLEY K. HOGGAN
and JEFREY A. HOGGAN S

fe,

ﬁoaeeurmtaddmh - .

gh ¥rantess |, thlfullo'hgdnn-lbul premises, in__Oneida . County ldsho, to wit:

Township 16 Soﬁth.' Range 31 east, Boise Beridian:
- Section 28 ths, 2, 3, 4

EXCEPT: Commencing at the NW Corner of Section 28,

thence Bast 465 feet, thence South 3507.¢ feet, thence
West 465 feet, thence North 3507.6 feet to the point
of beginning, )

Subject 'to the right, title angd inter
8¢ portions of the above-described

bounds of roads or highways, dedicated and/or otherwise used by
the public, and subject to all easements and restrictions
attendant and pertinent to s8aid highways. ’

est of the public in and to
bremises falling within the

ecessary rights of ingress and
pPurpose of prospecting, exploration, drilling,
developing said rights,

said premises, with their appuriensneee unto the said Grantee s,
assigns forever. And the maid Grantors do hereby covenant to and
' hey are the owner g infaeuimpleotuidpmniau;thntﬂieymfme

r and together with any and all water rights appurtenant
to said lands, ) : :

ndtht thay wﬂ!nrnntznddefcud the same from all lawful claims whataoever.

Dlt.d:z_

QL Qi

BTATE OF IDARQ. COUNTY OF
On thig [ PF L MM 78,
mm-mmsumm-usuu,my
sppesred Calvin . Dredge and

.+ Alicia A. Dredge .

Mnﬁuhﬂims’
subseribed to the within tastrament,
they

ouep) oyemeicd C Q3 PN GNYT NYHEIWY M *q paynuing
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. L ] Y
——— ., * 4 -
- e ' -

SALES CONTRACT

THIS CONTRACT made and entered into this szy;ay of
September, 1978, by and between Calv1n C. Dredge, hereinafter
referred to as Seller, and Patrick R. Hoggan, J. Reid Hoggan,

Kent A. Hoggan, Bradley R. Hoggan and Jefrey A. Hoggan, hereinafter

referred to as Purchaser:

WITNESSETH:

Subject to Calvin C. Dredge acquiring all of the assets
of Slnks Land and leestock Corporation by llquldatlon, pursuant
' to Internal Revenue Code § 333, the Seller Agrees to sell and convey
and the Purchaser agrees to purchase the following descr1bed
property:

A. All of the certain real property approximately
‘described on Exhibit "a" (containing two pages) attached hereto and
incorporated herein by reference, containing approximately 12,000
acres, more or less;

B. All water rights appurtenant to said real property

described in said Exhibit "A", which water rights are approximately

described on Exhibit “B" attached hereto and incorporated herein

by reference;

C. All Bureau of Land Management and Forest permits
approximately described on Exhibit "C" attached heretc and

incorporated herein by reference thereto;

D; Two land leases, approximately described'en Exhibit
"D" (containing two pages), attached hereto and incorporated herein
by reference therete}”

E: A1l machinery and equipment described on Exhibit "E",

{containing three pages) listing 85 items and all miscellaneous

Asupplies and personal property on saicd premises at the date of
€losing, . . and excluding those items on Exhibit "F", listing
53 items, copies of which are attached hereto and incorporated

herein by reference thereto;

UNDER THE FOLLOWING TERMS AND CONDITIONS:
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1. Consideration. Purchaser agrees to pay to the

- Bellexr the sum of $2,900,000.00 in tﬁe following matter, to-wit:
(a) ‘Twenty-five Thousand "($25,000.00) Dollérs,

upon execﬁtion of this agreement, which shall be placed in trust

with Hillam Abstract and Title Company of Brigham City, Utah; and
(b) Two million Eight Hundred Seventy-five Thousand

($2875,000.00) Dollars payable in trust to Hillam Abstract and

.Tltle Company of Brlgham City, Utah, on or before November 15, 1978,

-and within suff1c1ent time to pay all the debts and encumbrances

on said proPerty as contemplated herein.

2. Escrow. The parties hereto appoint Hillam Abstféct
and Title Company of Brigham City, Utah, as escrow agent.” Saiad
escrow agent shall be authorized to obtain preliminary title
‘reports apd any and all other informétiop necessary to ascerfain
the nature and amounts of any liens, security agfeements, financial‘
statements, or any encumbrances on the property which is the
subject of this‘sale, and from the proceeds deposited in trust pay
the debts on said'property so.that the same will be conveyed free
and clear of all debts and enéumbrances, save and except the ease-
ments and restrictions commen to the real property.

Said escrow agent shall be further aunthorized to recelve
from Seller warranty deeds, assignments and bills of sale conveying
‘the above described property to the Purchaser. Upon payment of all
the debts and encumbrances thereéﬁ, as set forth above, the escrow
agent may deliver the warranty deeds, assignments and bills of sale
to the Purchaser and remit £he Twenty~f£ive Thousand {$25,000:00)
down payment, and the balance of the purchase price to the Seller,
which deiivery of said documents and remittance of the purchase
price shall take place on or about November 15, 1873.

3. Conveyance. Seller agrees to convey title free and

clear of all encumbrances, subject to easements and restrictions
common to said property, under the terms and conditions set forth
- above, by good and sufficient warranty deeds, provide a policy of

title insurance insuring title in a sumn equal to the purchase price,




assignments of the water rights,
leases,

BLM and forest pPermits and land
together with a bill of sale to the personal property,
all as describeq above

It is however understood and agreed
between the parties that three

-fourths of the mineral rights in
the real Property have heen reserved and Seller at the Present

time only has access to only a one-fourth interest in saig mineral
rights,

but that any addltlonal rights hereinafter .acquired by
Seller will be 1mmed1ately transferred to Purchaser.

Seller agrees
to exer01se reasonable efforts in securlng said mineral
. '4t

Possession.

Seller agrees

to to surrender possession
of all the property described herein to Purchaser on or before
November 15, 197g

+ and hereby grants to Purchaser the privilege
of entering upon the premises on October 1 1978, to prepare and

improve the 1rrzgated farm lands for the 1979 crop year.
consideration of granting

In
this privilege, Purchaser will grant
Seller the use of th~ Pasture land on saigd Property,

sufficient
to pasture Seller's cattle until December 15, 1978

and on land |
covered by the BLM and forest grazing permits until all Permittees
running in common have

removed their cattle from the
5. Costs and Expenses.

range.

Costs and fees of said escrow
agent shall be borne equally

will assume and pay

by the parties, and each of the parties
attorneys.

the costs and fees of their ocwn accountants an

d

However, all real estate commissions which Seller has
agreed to in writing shall be the llablllty and

responsibility of
the Seller and the amount thereof may be paid by the escrow agent
at the tlme of closing,

on or before November 15 1978

» from the
Proceeds held by the escrow agent, but said commission shall not
exceed

6% of sald pPurchase price and shall not be due or payable

if the transaction contemplated in this agreement is not consummated
and in that event Seller shall not be liable or responSLble for any
commission. .

6.

Failure to Close

§ uauti

This agreement shall be consummated
cr closed on or before November 15

1978. . Should Purchaser not
deliver the balance of the purchase Price on said date

: the
€scrow agent is authorized to deliver the Twenty-five Thousand
Dollars ($25,000.00) held as

S down payment to Seller, Seller shall
R
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have no other recourse against Purchaser; provided at said
time Seller is able to deliver title to said property free and

clear of all encumbrances, subject to easements and restrictions

common to said property.

If neither party is ready, willing and able to rerform
under the terms hereof, or in the even Purchaser is ready, willing
and able to perform but should'Seller be unable on November 15,
1978 to deliver title to said property free and clear of all

encumbrances, subject to easements and restrlctlcns common to said

‘property, all moneys 1n_de9051t with the escrow agent shall be

refunded &nd Seller shall at the sole option of the Seller reimburse
the Purchaser the reasonable value of removeable improvements, or

Purchasex shall remove from the premises all 1mprovements made by

" the Purchasers from and after October 1, 1978. Each Party shall

bear thelr own costs and expenses incurred by reason of this

agreement.

It is further agreed that Seller cannot now convey clear

title to the properties involved, nor can he convey the saﬁe,_until

.a liquidation of the corporate assets of the Sinks Land & Livestock

Corporation has been accomplished pursuant to Internal Revenue
Code § 333, and until all debts, liens and encumbrances thereon
have been ascertained and verified by the escrow agent, and ﬁntil
the purchése price.is paid to said escrow agent to discharge the
debts, liens and encumbrances, and that each of the parties hereby
agree te execute any and all documents necessary to carry out the
intent of this agreement and exercise reasenable diligence to

accomplish the same.

7. Attorney fees. If it is necessary to enforce

performance under this contract by referring it to an attorney,
the defaulting party shall be liable for all costs incurred,

including a reasonable attorneys fee.

»

This agreement contains the entire agreement between

the parties and shall be binding upon the heirs, personal repre--

sentatives and assigns of the respective parties.




REGARDLESS 'OF ANY OTHER PROVI.SION OF THIS CONTRACT, IT
SHALL BE NULY, AND VOID AND HAVE NO  FORCE OR EFFECT UNLESS PURCHASERS
ON OR BEFORE OCTOBER 15, 1978, DELIVER TO THE SELLER AND THE ESCROW
AGENT A WRITTEN LETTER OF COMMITMENT DEMONSTRATING THAT THEY HAVE
OBTAINED SUFFICIENT FINANCING TO PURCHASE THE PROPERTY AS CONTEMPLATELD
HEREIN. 1IN ADDITION, FAILURE TO PRESENT SAID COMMITMENT LETTER
SHALYL CONSTITUTE A FORFEITURE OF THE $25,000. 00 DOWN PAYMENT BY
PURCHASERS 70 SELLER WHICH SHALL BE DELIVERED BY ESCROW AGENT .
TO SELLER AND EACH OF THE PARTIES SHALL'OTHERWISE BEAR THEIR OWNV
COSTS AND EXPENSES.

IN WITNESS WHEREOF, the parties have executed this
Agreement the day and year flrst above WrJ.tten.

/ ﬂ/—uw /&\\ ’C/(/{‘.-

‘" CALVIN C. ‘DREDGE, Seller \\-

QQLQXAFQ_

O c—n

PATRICK R. HOGGAN (7(7

. fzd/J/ )C’Q&"M

ﬂ/jm//é“‘"‘“ﬁ\

‘d){ /) et/ (L. ZHQW
/w//////@/a\

KENT K HOGGAN == N

N
AAT/igy/ /éfj’;%// T P S
BRADLEX/R. HOGGAN‘ZV'

%ﬁfa ﬂ ﬁ%
% _ . . | ﬂ]// /7/77/'“———-
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= Purchasers -




STATE OF LA/, )
. E5.
County-ofiZi;%WBgé )

On this 2/¢7’ day of September, 1578, before me, the
undersigned Notary Public in and for said County and State,
personally appeared Calvin C. bredge and Ahe/a A.. Dredge,
husband and wife, known to me to be the persons whose names are

subscribed to the within and foregoing instrument, and acknowledged
to me that they executed the same. ‘ - :

.

. _ IN WITNESS WHEREOF, I have hereunto set my hand ang -
- affixed my official -seal the day and year in this 'certificate
first above written. . R . : : )

bttt L
'NOTARY PUBLIC FOR '
Residing at

STATE OF 2

) _
_ ] oz '8s.
County of CZQJ{T )

-

On this 2 2 //525 of September, 1978, before me, the
undersigned Notary Public in and for said County and State,
personally appeared Patrick R. Hoggan and Zawchv_ € . Hoggan,
husband and wife; J. Reid Hoggan and e ibwe #? .Hoggan, husband
and wife; Kent A. Hoggan and Licee. £, Hoggan, husband and wife;
Bradley R. Hoggan and 0aﬁi? ~ Hoggan, husband and wife;
and Jefrey A. Hoggan and Hoggan, husband and wife,
known to me to be the persons whose names are subscribed to the

within anad foregoing instrument, and acknowledged to me "that they
executed the same. , :

2 // L—
\/ NOTARY PUBJAC FOR

Residing At
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jgg; Llder County, Utah

* - -

Township 14 H. Range 8 V.

Salt Lake Meridian

Sec. 7: Ny 320 acres
8: N Suy 80 acres
N: SE% - 80 acres
. NWg 160 acres
Sec. 9: Wy Suk 80 acres .
SWL: SEY 40 acres
SEx Swy - ) 40 acres
Sec. 11: That part east of Deep Creek, West of
Locomotive road and south of Interstate 15 _
Frontage road. - 14 acres
Sec. 15: Wi NuWk 80 acres
. NEY% NWig 40 acres
NW% NE% - -, 40 acres
Township 14 N. Range 9 W. Salt lake Meridian
Sec. 1: That portion of SW% 1ying South of'State 34,4 acres
: Highway :
Sec. 2: AN _ : 640 acres
Sec. 3: That portion lying south of state highway 75 acres
Sec. 10: AN -~ 640 acres
Sec. 11: Al 640 acres
Sec. 12: NWy 160 acres
Sec. 14: A1l - 640 acres
Sec. 15: Al 640 acres
Sec. 22: A1} 640 acres
Sec. 23: AN 640 acres
Sec. 3b6: Al - ‘ 640 acres
\ Township 14 North Range 10 ¥
- L 160 acres
Sec. 3 igé - 160 acres
SWk 160 acres
Wi MWk 80 acres
ALSD: Beginning at 8 point 129 rods E. of the Ny
-Corner of Section 3, thence s. 160 rods, thence
L. 31 rous,‘thence R. 16D rods, thence W_ 3
rods Lo beginning. 31 acres
Sec. 4: E3;— Ertept et Perte t eivpne oicl hw‘"""""?- 32D acres |

Township 15 N. Range § .

Salt lake Meridian

Sec. 26: That portion\lying South o
' and West of Interstate 80.

T Idaho State Line -
. 124.58 acresx

Sec. 35: All, less State Highway

624.93 acres
‘Township 15 N. Range 310V, Salt Lake }

teridian

Sec. 26: lots i, 2, 3, & ' 27 .24 acres
Sk Sy ' 160 acreg

Sec. 27: lots 1,2, 3, § : 21.2 acres
S5 Sy 160 acres

Sec. 34: ‘S% 320 acreg

Sec. 35: AN _ 640 acres

Township 13 M. Range 10 W. Salt Lake Meridian

Sec. 29: AN 640 acreg

Township 12 K. Range 9 v, Sall lake Yeridian

Sec. 7 N

G40 acres
T A A 5 I
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LEGAL BESCRIPTION SINKS LAND AND LIVESTOCK COMPANY

Township 12 N. Range 10 W. Salt Lake Meridian

Sec. 7: Starting at N Corner, thence East 1,056 feet,
thence South 5,280 feet, thence West 1,056
feet, thence North 5,280 feet to place of
beginning containing 128 acres.

128 acres
Sec. 17: Starting at NW Corner, thence East 1,056 feet,
thence South 5,280 feet; thence West 1,056
feet, thence North 5,280 feet to place of
beginning containing 128 acres. 128 acres
Sec. 31: Starting at NW Corner, thence East 5,280 feet
. to NE Corner, thence South 1,056 feet, thence
West 5,280 feet, thence North 1,056 feet to _ :
place of beginning containing 128 acres. - '128 acres
Sec. 33: Starting'at NW Corner, thence East 5,280 feet
to NE Corner, thence South 1,056 feet, thence
West 5,280 feet, thence North 1,056 feet to
place of beginning containing 128 acres. 128 acres
Oneida County, Idaho
Township 16 S. Range 29 E. Boise Meridian
Sec. 14: Al 640 acres
Township 16 S: Range 31 E. Boise Maridian
Sec. 28: Llots 2, 3, 4, 7, 8, 11 121.85 acres
NWy% NWY : 40 acres
Sk NWk 80 acres
TOTAL _ 12,026.2 acres -




w .. EXHIBIT "B

-

. . . et . . . |3 o .' .
. MATER RIGHTS INCLUDING BUY . LIMITED TO: . .

-
S

STATE OF UTAH
PERMIT 7

QUANTITY C.f.S.

5.12  (drr.)
10,00 (dirr.)

13-142

13-1138 '& change application £A-7863

13-1139 & change application #A-6134 10.00 (irr.)

8.33 (dvrr.)
1948.6  ac. ft.

Deep Creek

13-2985 Rose Ranch Reservoir

13-1142 10.00  {dirr.)
13-1143 10.00  (irr.)
13-1150 .05 (stock water)
13-2879 | .a;s' (domestic)
13-28924 .é% (stock water)
13-2851 . . 0.015 ({stock wqter)
13-2639 015 (stock water)
13-2013 stock water direct from
Deep Creek
13-2000 stock water direct frox
Deep Creek :
13-1998 stock water direct froz
Deep Creek
13-1996 stock water direct fron
Deep Creek
13‘1'14 .06 (domestic)
13-23885

1.875 (dirr.)

STATE OF IDAHD
PERMIT #

17-7029 4.97  (irr.)
17-7044 10.00  {dirr.)

And including any and all irrigation equipment used

in the present
farming operation including existing and planned dev

elopment.




« ALL BLM AND FOREST PERMITS INCLUDING BUT NOT LINm

GRAZING PERMITS

ITED T0 THE FOLLOWING:

BLY

Snowville Allpt. 75088
Curlew Allot. #6001

613 A.U.M.s.
3,637 A.U.M.5,
U. S. Forest .
Curlew Nat. Grassland " 225 head
Sawtooth Nat. Forest - ‘ :
Subjett Troughs € & H Allot. .46 head
Black Pine €& Allot. 44  head
[eases -

Geo. Hendricks 5/8/74 320 a. E% Sec. 28
T- 14 N. R. 9 }. )

Lamar Coon B/7/74 640 a. =+
. T. 14 N. R. 10 .

Sec. 2 North of Highway 30

=B
e
)
;::é
i
&
=




EXHIBIT "B"

Sectmh 28z I..ots 2. 4, 1, 8 11, mww&.

SiNWY ;  EXCEPT: CGmmenczng at the NW Corner of

Sectioh 28, thence East 465 feét, thence South
50;.5 feet, thEnce hest (Gd £QEt, thence North
507 b :

and %he predecesaora ln krtc:est in SanS Land & L;vestocx Corperation,

and Rose Ranch urazang Asaoc;atlon 1n the above descr;bed property.

, ‘on this 2§th . day of September, 1978, pefore me, the
*uaﬁersxgnad Notary Pubiic 4n and for said County and State, person-
IYia?peareﬂ Calwvin 1. Dredge and Alicia A. Liredge, known to me
' it and Settetasy of the. tcrpcration whose name
to the within gnd furegoing instrument, and acknowledged
(e ‘bR behalf of said COrporatlon.

IH hITNEss wnznzor, I heve hereunto ‘8et my hand and

: ¥ official seal the' &ay and year in this certificate
'8 abeve erttﬁhh 4

i el f i e
NOTA?Y PUBLIC FOR IDAHO
Resgiding at:




I ——— |
@ 1

BEFORE THE DEPARTMENT QF WATER RESOQURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 17-7029 IN

ORDER OF REINSTATEMENT
THE NAME OF CURLEW VALLEY ASSOCIATES

e S i Nt

WHEREAS, on Aprii 2, 1974, Sinks Land and Livestock Corporation filed with
the Department of Water Resources an application for permit to appropriate 4,93 cubic
feet per second of water from a groundwater source to be diverted within the NWANWE,
Sec. 28, Twp. 16S, Rge. 31F B.M., Oneida County, to be used for irrigation and stock-
watering purposes; and,

WHEREAS, on May 3, 1974, the Department approved said application and issued
Permit No. 17-7029 with the condition that proof of construction of works and appli-
cation of water to beneficial use be submitted on or before May 1, 1979; and,

‘ WHEREAS, on September 29, 1978, Sinks Land and Livestock Corporation assigned
all right, title and interest in and to Permit No. 17-7029 to Calvin C. Dredge and
Alicia A. Dredge, and:

WHEREAS, on December 29, 1978, Calvin and Alicia Dredge assigned all right
title and interest in and to Permit No. 17-7029 to Patrick R. Hoggan, J. Reid Hoggan,
Kent A. Hoggan, Bradley R. Hoggan and Jefrey A, Hoggan doing business as Curlew Valiey
Associates; and,

WHEREAS, on November 21, 1979, the Department granted an extension of time
to August 1, 1981; and,

WHEREAS, on May 31, 1981, the Department notified the permit holder by certi-
fied mail that proof was due and instructed the permit holder as to the steps to be
taken to make said proof; and,

WHEREAS, on August 13, 1981, the Department notified the permit holder that
Permit No. 17-7029 had Tapsed for failure of the permit holder to submit proof of
beneficial use; and,

WHEREAS, Section 42-218a of the Idaho Code provides that a permit may be
reinstated upon a showing of reasaonable cause within sixty days from the date of
the notice of Tapsing; and,

WHEREAS, the permit holder has provided a reasonable showing as to why said

permit should be reinstated by submitting proof of beneficial use on October 13, 1981;




[ 1 @

IT 1S, THEREFORE, HERERY ORDERED that the permit be REINSTATED and the
priority advanced to June 14, 1974.

Dated this [4‘ May of December, 1981.

;(.mgafz;d

L. GLEN SAXTON

Chief, Operations Bureay

g
=

?;4

ORDER OF REINSTATEMENT - Page 2

.




.

. . 7 3 STATE o 1A ‘ :: L : - ‘.
. P Bl AISESINTRE OF WAL ADMNINIST ux'L'J,('JN:_ er W A
AJ-’.?IJCA'I'I('}N I'OR EXTENSION O T SR
¢ Deiariniemt of W ter Mmoo
State of Idaho . ) A
County ol _ﬁﬁ £/ /ﬂ . ) Permit Noy, / 7 - 702 7

_5!/1’.%5 [ﬂﬁlﬂd ’/:;J"PSA(// C‘-‘:’/‘ﬂ. /é ({ "‘f/;z (429 /d—g /a A A, %)Z.
: (name ) . ! { address ) j 4 89’3’2/

State of _///7(¢ A . being first duly sworn, upon his oath deposes and says:

That he is the holder, or the duly authorized agent of the holder *, of Permit to Appropriate
the Public Waters of the State of Idaho No.  19- —, Ad

That under the termas and conditions of said permif, work thereunder was required to be com-

pleted on or before Mao / St N4

That he has heretofore pcri{)ljmed the following work deseribed under said permit:

'Z/d/{, // /_é_a_{ /ee/; c?/:*JA / a4 & /<e s7$ f'/ 740 f’/t;/é.

Costing $ // eoo.eo
I

That he is' unable to complete the remainder of the work within the required time for the
following reasons, to-wit: e llte A o ol e o ,J/\(,/z Cw ﬁi ﬁf{

Cq¢ 5/ l/ﬂi%éif 7;11 as; @/ Aace a/f},ﬂ /,Q,g/ _94/- ey;ﬁ//c Yoo Gt
_..c_",/a L gLF a'hg/ are. 4{,25?[/‘44; ’,72/4« cz'c://( Leli B0 & 7[‘

j%—‘ v ("C’/f)w_f‘f;' . /

Wherefore, he asks that the Department of wa ter Admivisiration cxtend the time for the
completion of oblipntions under said permit o /77[, Z. / y 19 B ez .

; /éfn %' d. %‘?’/M @Qr_l)
’ ( sigragdil ) *
Y :
‘Subgeribed and sworn before me 1) ig 279 day of WM , 19 PG

N\ ?
socal : ' !/OQ‘ ;

lﬂ ( notary public )

My eommission CEpITeS s 16, ¢ 58/

ACTION OF THE DEPARTMENT OTF WATER ADMINISTRATION

I, C. STEPHEN ALLRED ' » Pircctor of the Idnho Department of Water Adminislration,
State of Idaho, hereby APPROVE this request for_extension of time and extend the time within
which to submit Proof of beneficial use to August 1, 1981.

Witness my hand this Z /[ day of Novembep--. ATN79

i/

L

i

‘i?irector

= 2N

the Deprtment of Water Admjnistrni”ion, Statchouse - Annex 2, Boisc, Idaho, 837

F I OTHER THAN HOLDER, Power of Attorney must be supplicd,  Forms are elva.i@trough
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Identification” No. 1 7 7 O 2 9

Application No.

STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

APPLICATION FOR PERMIT
To Appropriate the Public Waters of the State of Idaho

(TYPE OR PRINT IN INK) A PROVEE

. Name of applicant Sinks Land & Livestock Corp.
¢/o W. J. Byrd, Sec., Box 184, Malad, Idaho 83252 PH: 766-2286

post office address

. Source of water supply ground water which is a tributary of - - = -
. a. location of paoint of diversion is NW Y4 of NW v of Section 28 Township___ 165
s *
Range 3lE am Oneida County; additional points of diversion if any:
b. If water is not consumed, it will be discharged into__ atapointin_____
of = VaofSection_ Township Range B.M.

. Water will be L‘Ged for the following purposes:
4.7 L
Amounf_m for _Irrigation purpose from Apr. 1 to Oct. 15 (both dates inclusive)

{cfs orfﬁa{%m )

Amount 0,23 “for s%ocﬁwater purpose from___Jan. 1 to___Dec. 31 (both dates inclusive)
(cfs or JERHREHEREDNBEM X

Amount for purpose from to (both dates inclusive)

(cfs or acre-feet per annum)

- Total quantity to be appropriated: Per letter 4/1/74 RDC
a. XHBA 4.93 cubic feet per second and/or

b. acre feet per annum.

. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc Pump size to be furnished at completion,
Gated pipe for flood irrigation or wheel system sprinkler.

b. Height of storage dam__ __{eet, active reservoir capacity acre feet; total reservoir
copacity____ acre feet, materials used in storage dam:
Period of year during which storage will occur to inclusive.
(Mo, Day) Mo, Day)

c. Proposed well diameter is__ 20 inches; proposed depth of well is__ 500 feet.
- & Time reguired for the completion of the works and application of the water to the proposed beneficial use
isﬁﬁj_years. '

b. Estimated construction cost is $ 20,000.00

. Description of proposed uses:

a. If water is net for irrigation: . ’ _
(1} Give the place of use of water: NW Y of NW_ % of Section__ 28 Township, 1635
Range 31E B.M.
(2) Amount of power to be generated: hp under. : feet of head.
(3) List number of each kind of livestock to be watered 1000 beef cattle
{4) Name of municipality to be served___ _ , or number of families to be

supplied with domestic water__

{5) If water is to be used for other purpases describe:

17 At
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11, Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

K3k

and range number.

L) 1 T T * 1
| _ _ _ | ! _ ! _ |
| ! | | | n ! | ! _
|
llll.“!I|IIIIIII“III|IIl|kInII I|-||.||,._|.I|.Iv| Illlﬂllllllrllll—lllll |||I..,“_1l..l.!..1-%'il.—.llll.llll_wlllllllllﬂ.lllll
[ _
_ _ i _ _ _ 2 W | _ |
| | | " | L 42t | “
T _ | | I m et TR I | m
| | | | | | | | |
_ .__. “ LW 1 ‘__, | _ Mﬂf _h | _
RV T RN N C———— 4 ] e ] I E I W Sy N T— -1 _ 4 __ | _
! _ ! al & | | _ T/ “ |
| | . | | ! @ i
| A SR T R _ | |
! ! _ o , ! _ ! “ | !
- | - IJ\ | r [ = i
| | g e ! = | i
| “ QA5 _ Y ! !
T 1 T | K
_ .
i B 5108 pn | . | i
! -__y.wr P e ._e o N N L_a|||
R St Aty Bt=u Rietale el ettty It At Sutetel St | Saad Sl _
! T LU N _ _ —af | _
m ] e - — : : | ] VNN _ .
| _ ] _ f | — _
| _ ! | | ! | !
————t———1——= *lllllilﬁéﬁlilllTIII!II!WIIIIII IIIII!ITI!!!IIITIIIIIIITIIIIIIIﬁIII
_ [ ! ! _ i i | _
_ | _ | “ ; 1 “ |
I | N _ T
| | | “ | | | | “
| _ | _ _ | | t
e S L B e S e O [t M S S
_ _ | | | | | _ _ _
_ _ _ _ | i _ _ i |
_ 1 _ _ L | _ | _ ]
¥ T T T N T t T
! ! _ | ! _ _ ! _ |
| | | | ! _ “ ! ! _
| N S S
B B B e e B I R B e e R B A
_ | | [ | | _ | _ |
_ | i | _ | I _ _ !
__ _ _ _ | _ _ _ _ 1
_ T _ _ = f '
_ “ _ | | | _ _ _ !
“ _ | L i | _ _ | |
|III.“.II1:|I!|.¢.III.-III,__.IIE.rIIl._llnMMﬂ |III“|III..III_I!UI!llII*_nllIIIIITIIIIIII_Tlizfilll_TiII
_ i
I l | _ . I | -T | _ |
] _ _ N ! _ _ “ _ |

Scale: 2 inches equal 1 mile

BE IT KNOWN that the undersigned hereby makes application for permit to appr

waters of the State of Idaho as herein set forth.

“7

the public
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JAN 22 199

Department of Water Resources ™
Eastern District Office

. FROPOSED AMENDING OF
WATER PERMIT
NOTICE IS HEREBY GIVEN
that Permit No. 17-7029 in the
name of Sinks Land and Live-

stock, Logan, Utah, was jssued -
for the diversion &{4.93 ¢.fs. of

water from a ground-water
source with point of diversion
within the NW1,NW1,, Sec, 28,
T. 165, R. 31E, B.M., Oneida
.County; to be used from Jan. 1 to
Dec. 31 for stockwatering
purposes for 1,000 head of beef,
~and from Apr. 1 to Oct. 15 for the
irrigation of 235 acres within the
SWINEY:, NWy;, 51815, Sec.
28, T. 165, R. 31E, BM.

The permit -holder now
i);c;gg&s Lo amend Permit No.

-7029, changing the poj
diversion to gmth% ngflil%'zf
SW1.SEYy, SEY,SWyi, Sec. 28, T.

165, R. 30E, anid the place of use

to the NW1}, Sec. 2, T. 165, R,
31E, 5% Sec. 26, T.. 15N
{SLB &M), R. 10W. A portion of

this land being located in Utah. -

Any protest to the proposed
amending of the permit must be
filed with the Idaho Department
of Water Resources, 1515 Lincoln
Road, Idaho Falls, Idaho, 83401,
on or before January 15, 1979.

C. STEPHEN ALLRED .
‘Director
-Published in the Idaho Enter-
prise, Malad City, Idaho, on
December 28, 1978 and January
LG | — . -

TN TN A v N b

AFQAVIT OF PUBLICATION

State of ldaho
County of Oneida, ss.

C ... being first duly sworn on

h{/, oath, states: That ~he |5%§@/&@Lf .................
o

“the Idaho Enterprise, a newspaper of genergl circulation
in Oneida County, ldoho published weekly at Malad, in said
county, that said newspaper has been published in said
county uninterruptedly and continuously for over seventy-
eight consecutive weeks, prior to the first publication of the
annexed notice or advertisement:

=

That said Idoho Enterprise was at all cf the times of publi-
cation of said rotice a newspaper of general circulation made
up of at least four pages of at least five columns each, printed
from type maiter or stereotyped forms of af least seventeen
and three-fourths inches depth, and said newspaper during
all of the times of publication aforesaid had more than 200
bonafide subscribers therete living within the County of
Cneida in which said newspaper was published at regular
intervals not less frequently than once a week.

That the annexed notice was published per clipping attach-
ed in the regular and entire edition of said newspaper and

not in any supplement thereof for g successive weekly
issues thereof of the date of the first publication being the

@g*il\cy o@mmw\r IQ:@?‘, the day of the last

publication being the _L/FY\ day of &W“é ,,,,,,,

R -

Subscribed and sworn to before me this /4 of \[A ot

1927 : .
L AE .-M&M/TZ&—:@/
Notary Publie, f#siding ot Malad, Idaho

My Commission expires the _____.. day of . 4=t L 19
Costs: q i S
i;.l lines at 23c per line first insertion . $.- ‘p,_(:},_ ).
v lines tabulated as 34 1/2¢ per line ... U
15¢ per line each subsequent insertion .. $Q7J@

TOTAL $.[5§g)/

{Rates for legal notices are fixed by Idaho law)




JAN 22 1919

Mepartinent of Water Resources™
Eastern District Otfice~

NOTICE OF
PROPOSED AMENDING OF
WATER PERMIT )
NOTICE 1S HEREBY GIVEN
that Permit No. 17-7029 in the
name of Sinks Land and Live-
stock, Logan, Utah, was issued
for the diversion 6£4.93 c.fs. of " -
water from a ground-water
source with point of diversion
within the NWiaNWY,, Sec. 28,
T. 165, R. 3IE, B.M., Oneida
County; to be used from Jan.'1to
Dec. 31 for stockwatering
purposes for 1,000 head of beef,
and from Apr. 1 to QOct. 15 for the
irrigation of 235 acres within the
SWLNEY;, NWiy, $15815  See.
28, T. 168, R. 3iE, B.M.
The permit holder now
Proposes 16 amend Permit No.
177029, changing the point of !
diversion to the NWi NWy,
SW1, Sy SEYiSW14, Sec. 28, T.
165, R. 30K, and the place of use -
to the NWY, Sec. 28 T, 168, R.
31E, S, See. 26, T. 15N
(SLB &M}, R. 16W. A portion of
this land béing located in Utah. .
Any protest to the proposed
amending of the permit must be
filed with the Idaho Department
of Water Resources, 1515 Lincoln
Road, Idaho Falls, Idaho, 83401,
on or hefore January .15, 1979,
' C. STEPHEN ALLRED .
Director - :
Fublished in the Idahe Enter- -
prise, Malad City, Idaho, on
December 28, 1978 and January
4,197, .

I L R NP

Pl

AFF.VII OF PUBLICATION

State of Idohe

County of Cneida, ss.
mgl)’bugr being first duly sworn on

h oath, states: Thet She |5‘§%Z7/ZQ@L ...................

----- i irculation
idaho Enterprise, a newspaper of gener circu >
oF The F alad, in said

i eida County, ldaho published weekly at . | i
'c‘:;ua:y,l that soirl newspzper has been published in said
county uninterruptedly and conhnuous:ly for over sev;:entlr-
eight consecutive weeks, prior to the first publication of the
annexed notice or advertisement:

That said Idahe Enterprise wos at all of the times.of publi-
cation of said notice o newspaper of general circulation rf-nc:cle
up of at least four pages of at least five columns each, printed
frem type matter or stereotyped forms _c:f at least seventeen
and three-fourths inches depth, and said newspaper during
oll of the times of publication aforesaid had more than 200
bonafide subscribers thereto living within ‘the County of
Oneida in which said newspaper wai published at regular
intervals not less frequently .than once o week,

That the annexed notice was published per <lipping attach-
ed in the regular and entire edition of said newspaper and

not in any supplement thereof for g successive _Weekfy
issues thereof of the date of the first publication being the

_‘38\‘:1\;)1 O@Qﬁmkﬂl@} I‘?:Kl, the day of the last

publication being the _Lﬂw: day of Y OUYALDNA .

19 14 A poorce b

Noi-t-:l“r)f Publuc, siding-qj-Mclnd, Idaho

My Commission expires the ... day of . AAfl L 19
Costs: ) q 8
i;l lines at 23c¢ per line first insertion ..______._$.° o_q L

weeeeeee lines tabulated as 34 1/2¢ per line ... $o 5_ -
15c per line each subsequent insertion ... $@-[ ______

TOTAL $_/559/

(Rates for legal natices are fixed by Idaho law)
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i Lastern oistrice Office

OTICE OF APPLICATION
FOR WATER PERMIT
otice is hereby given that
Sinks Land & Livestock Corp.,
Box 184, Malad, Idaho, has on
4/2 /74 submitted Application No,
17-7029 for a permit to Approp-
riate 4.93 cubic feet per second
of water from a ground-water
source by means of well -and
Pump within the NWLNWY,
Sec. 28, T. 185, R. 31E, BM,.
Oneida County; to be used from
Jan. 1 to Dee, 31 for stockwater-
ing purposes for 1000 beef caitle
within the NW¥% NW1, Sec. 28,
T. 168, R. 31E; and from Apr. 1
to Oct. .15 for the irrigation of
235 acres within the SW:NEY,
- NW4, Lot 1, 2, 3, & 4, Sec. 28,
+ T. 188, R. 31E, B.M. )
If issued, this permit will be
subject to all prigr water rights.
Protests against the granting of
- the permit must be filed with the
' Ideho Department of Water Ad-
ministration, 1515 Lincoln Read,
Idaho Falls, Idahe, 83401 on or
before April 29, 1974,
R. KEITH HIGGINSON
Director R
Published in the ldaho Enter-
prise, Malad City, Idaho, on April
11 and April 18, 1974

AFFI‘VIT OF PUBLICATION

State of Idaho
County of Oneida, ss.

WM/W»L/}”/' LML being first duly sworn on

h.£4_oath, states: That ~7he is . (M te— .

of the Idaho Enterprise, a newspaper of general circula-
tion in Oneida County, Idaho published weekly at Malad,
in said county, that said newspaper has been published
in said county uninterruptedly and continuously for over
seventy-eight consecutive weeks, prior to the first publi-
cation of the annexed notice or advertisement:

That said Idaho Enterprise was at all of the times of
publication of said notice a newspaper of general circu-
lation made up of at least four pages of at least five
columns each, printed from type matter or stereotyped
forms of at least seventeen and three fourths inches
depth, and said newspaper during all of the times of
publication aforesaid had more than 200 bonafide sub-
scribers thereto living within the county of Oneida in
which said newspaper was published at regular intervals
not less freguenily than once a week.

That the annexed notice was published per clipping
attached in the regular and entire edition of said

successive weekly issues thereof the date of the first
publication being the __.// day of ﬁﬁ/k,ﬂf _____ , 1974/
the date of the last publication being the /5 day of
__________ oy k., 19.74/

,,/{./&MZ ............. 1924
........ ;7/44444:./ (%gw”téifjf/

Notary Public, residing at Malad, Idaho

____________ lines tabulated at 3414¢ per line $.____
15¢c per line each subsequent ingertion $5—2$:_

TOTAL oo $./.7- 3¢

(Rates for legal notices are fixed by Idaho law)




State of Idzso .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

May 10, 1995
RUSSELL J JACKSON

A MARIE JACKSON
6435 N VASCO RD
LIVERMORE CA 94550

RE: WATER RIGHT NO. 17-07029
Dear Water Right Holder(s):

Enclosed is a copy of the Water Right License issued on the
above referenced permit along with a copy of your approved
Application for Amendment.

Should you have any gquestions regarding these documents, please
contact me.

Sincerely,

) dtx Yoo

Shelley Keen
ts Supervisor

Enclosure

WAY 1 61995

- Ce’ebmtfng Our Centennial Year of Service to Idaho 1895.1995~~="" -




State of I_!ho ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIIL, D. ANDRUS
GOVERNOR

R, KEITH HIGGINSON
DIRFCTOR

April 5, 1994

RUSSELL J JACKSON
A MARTE JACKSON
6435 NORTH VASCO RD
LIVERMORE CA 94550

Re: Permit No. 17-07029

Dear Water Right Holders:

We acknowledge receipt of the correspondence assigning the
ownership of the above referenced water right to you. We have
modified our computer records to reflect this change in
ownership.

If you have any questions regarding this matter, please feel free
to contact us.

Sincerely,
[

IM JOHNSON
Water Rights Supervisor

JJ:dc




FIRST AMERICAI\! TLE COMPANY a —

RECEIVED

APR 0 1 1994
Dapartment of Walor lesources

FIRSTAMERICAN

March 25, 1994

State of Idaho

Department of Water Resources
1301 North Orchard

Boise, Idaho 83720

Attn: Cindy Zimmerman

RE: Escrow No. 123741SW
LEACH / JACKSON
Cypress Farms — Rose Ranch
Oneida and Cassia Counties — Idaho

Dear Ms. Zimmerman:

In reference to our conversation this date, I am forwarding to you
the Quitclaim Deed & Assignment of Water Rights, and Special Warranty
Deed, with recording data attached, for the completion of the Water
Rights transfer.

We were instructéd to send these documents to your office, by Mr.
Robert P. Hill an Attorney with the Firm of Ray, Quinney & Nebeker, in
Salt Lake City, Utah.

If you have any questions regarding the transfer, please call Mr.
Hill at 801/532-1500 or myself at 209/951-4030. Any additional papers
needed should be directed to the Seller or Purchaser at the addresses
appearing on the enclosed documents.

Yours truly .

e

e

A

SyIV1aﬁH Fii
EscroW f@yégf

encl: Pﬁwaﬁ:gé’ :@ %‘??

O DOWNTOWN » 401 East Main Street » P.O. Box 2128 . Stockton, CA-~85201.. (209} 948-1778
XX NORTH » 2321 West March Lane - P.Q). Box 7875 « Stockton, CA 95267 « (2093) 951-4030

0 MANTECA » 250 Cherry Lane, Suite 103 « P.0O. Box 2126 - Manteca, CA 95336 - (209} 239-5513

M TRACY + 324 East Eleventh Street, Suite H « Tracy, CA 35376 » (209) 836-1140




State of .aho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
March 7, 1994 GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

State of Utah

Natural Resources

3 Triad Center, Suite 450
Salt Lake City, UT 84180-1204

Re: Licensing of State of Idaho Permit No. 17-07029
Gentlemen;

In December 1990 this Department corresponded with you concerning
the above referenced permit. The subject of the correspondence
was to inform you that the State of Idaho was preparing to issue
a license for irrigation of lands located both in Idaho and in
Utah. Attached is a copy of that correspondence and a copy of the
proposed license. To provide additional information I have also
included a copy of the field exam containing maps of area being
licensed.

In the December 19290 letter we asked for your review and
comments. Since we did not receive any comments I assumed you
were comfortable with the proposed actions.

We are now ready to proceed with the license issuance and in
consideration of the lapsed time I again ask for your review and
comments, if any, before we issue a license.

If I do not hear from you within 20 days I will again assume you
are comfortable with our proposed action. You can contact me by
phone at 208-327-7947,

Rights Supervisor




State of ].ho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D, ANDRUS
GOVERNOR
R. KEITH HIGGINSON

DIRECTOR

December 17, 1990

State of Utah

Natural Resources

3 Triad Center, Suite 450

Salt Lake City, UT 84180~1204

Gentlemen:

We are preparing to issue a water right license to a permit
holder who uses a well in Idaho to irrigate 153 acres in this
state and 74 acres within the State of Utah. The groundwater
basin in this area is tributary to Great Salt Lake. Because Utah
has reciprocal legislation which allows water to be diverted for
use in neigboring states such as Idaho, we are willing to include
the acres irrigated within Utah under this license.

T am enclosing a copy of our proposed license along with a copy
of the map showing the location of the acres irrigated. I ask
that you review the proposal and submit any comments you may have
within 15 days.
Thank you in advance for your assistance in this matter.
Sincerely,
Shanta (!

',_:_;);\M\..l_ oA N

SHARLA CURTIS
Technical Records Specialist

Enclosures




MEMORANDUM

TO: GARY
FROM: JIM JOHNSON
RE: IDAHO WATER USED IN UTAH

DATE: May 22, 1990

You had ingquired about this right after conversing with Norm.

Tim has now completed his review and concluded that issuing the
license would not viclate any statutes. I believe the next step,
assuming that issuing the license is acceptable, is to send a
letter to the State of Utah informing them of the proposed license
and allow them to respond.

s
gy




MEMORANDUM

TO: JIM JOHNSON
FROM: TIM LUKE
DATE: May 2, 1990

RE: PERMIT NO. 17-7029

I have researched the gquestion about appropriation of water in
Idaho for use in Utah.

Chapter four of the Idaho Code addresses appropriation of water
for use outside of the state. There are four individual sections
under this chapter which discuss appropriation of water in Idaho
for use in four neighboring states, including Oregon, Wyoming,
Nevada and Washington. The four sections, 42-401, 42-409, 42-410
and 42-411 were added to the code respectively in 1915, 1919,
1949 and 1970. These four sections allow appropriation of water
in Idaho for use in those states. The chapter does not include
any section which specifically discusses appropriation for use in
Utah. The chapter in general appears to deal with appropriation
of surface water rather than groundwater.

Section 42-405, Idaho Code appears to prohibit the appropriation
of water in Idaho for use outside of the state, unless otherwise
allowed under the four sections above. Section 42-408 also
prohibits the appropriation of water from Idaho for use in a
bordering state unless that bordering state has some reciprocal
legislation which allows water to be diverted from that state for
use in Idaho. Sections 42-405 and 42-408 were both added to the
code in 1915.

The state of Utah does have reciprocal legislation which allows
water to be diverted within Utah for use in other states. A copy
of the applicable Utah statute, Section 73-2-8, is attached. The
Utah law requires that the state engineer evaluate the benefits
of the proposed exportation prior to issuing any certificates of
water appropriation. Because of this reciprocal legislation, it
appears that the state of Idaho can consider approving permits
and licenses for diversion of water to Utah. The irrigation of
land located in both Idaho and Utah from a groundwater source in
Idaho, as proposed for licensing under permit 17-7029, is not
necessarily illegal or contrary to Idaho statutes. Furthermore,
the groundwater basin in this area of Idaho, the Curlew Valley,
is tributary to Great Salt Lake in Utah.

Sections 42-405 and 42-408 of the Idaho Code are potentially
unconstitutional in light of the 1982 U.S. Supreme Court
decision, Sporhase v. Nebraska (458 U.S. 941). In that case,

fgfﬁ}ﬁf? r |
L4 M "'ﬂ ‘

’ f'*i’ '

fl‘z??’ |

lgfﬁgg




Nebraska attempted to prohibit appropriation of groundwater from
Nebraska for irrigation of a tract of land in Colorado (there was
also a tract of land in Nebraska under the same appropriation).
Nebraska had a statute which allowed transfer of groundwater out
of state if the use was not unreascnable or contrary to the
conservation of the groundwater resource, but prohibited the
transfer of groundwater out of state if the ocutside state did not
have reciprocal legislation allowing transfer of groundwater to
Nebraska. The Supreme Court held that this reciprocity
requirement of the Nebraska code violated the Commerce Clause.

In its opinion the Court indicated that the unreascnable use
clause of the Nebraska code did not necessarily vioclate the
Commerce Clause. Nebraska however failed to demonstrate that the
use was unreasonable or contrary to the local public interest.




73-2-6 WATER AND IRRIGATION

73-2-6. Office at capitol — Place of hearings,

The state engineer shall keep his office at the state capitol, but all proceed-
ings and hearings requiring the attendance of water users and witnesses shall
be held within the county where the land is located.

History: L. 1919, ch. 67, § 60; R.S. 1933 &
C. 1943, 100-2-6.

73-2-7. Aid to federal court.

The state engineer, when requested by the district court of the United
States for the district of Utah, may assist said court in any matter relating to
the distribution and use of any of the waters of the state, and may when so

requested co-operate with any water commissioner appointed by said court in
any such matter.

History: L. 1819, ch. 67, § 66; R.S. 1933 &
C. 1943, 100-2-7.

73-2-8. Power to appropriate water from any source in
Utah for beneficial purposes in other states —
Co-operation with other states.

The state engineer is hereby authorized and empowered to receive and
grant applications to appropriate water from any source in Utah, where such
water is to be conveyed and used for beneficial purposes within any state, and
to issue certificates of appropriation for this water only after the state engi-
neer shall evaluate and make public the advantages to the state of Utah and
its citizens of exporting water. The state engineer shall co-operate with the
state engineer or other proper officer of any state in the determination, super-
vision, regulation and control of all water and water rights and to that end the
state engineer, by and with the consent of the governor, may enter into agree-

ments with the proper officer of any state to carry out the purposes of this
section.

History: L. 19821, ch. 70, § 1; R.S. 1933,
100-2-8; L. 1941, ch. 96, § 1; C. 1943, 100.2-8;
L. 1953, ch. 133, § 5; 1979, ch. 2486, § 1.

Cross-References. — Representative to he

appointed by the Board of Water Resources to
represent the state in interstate conferences
and compacts, § 73-10-3.

COLLATERAL REFERENCES

Journal of Energy Law and Policy. — A
Primer of Utah Water Law: Part II, 6 J. En-
ergy L. & Pol'y 1 (1985).

Legal Impediments to Interstate Water Mar-
keting: Application to Utah, 9 J. Energy L. &
Pol'y 237 (1989).

32
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MEMORANDUM

TO: TIM
FROM: JIM JOHNSON
RE: PERMIT NO. 17-7029

DATE: April 27, 1990

Your statutory review was interesting and it appears that
before we take further action on licensing this permit we should
pursue determining if Utah and Idaho have a reciprocal agreement.

Please contact the State of Utah Water Resources Department
and inform them of the situation before us and solicit their
comments.

e

5
T controdeh e Jinh iibr Resiesd Lopntt ”j"”L ’*”’ z “’74*/
;’Cfff W € 4 ‘@W ’(7 Ablordts) (artifni- A oL R PR L
clfice. ¥ &:‘Fﬂ*«?ﬁ/ the &%@ Ve A S oftete Moff Ko SAS
wit /é‘--”‘:’rf*‘-—*"@ ol awels, j;-},,; e parortime, T pesasssiod e
J1Ah CODE s o ppplcntl 2pe o avestion 2PIE
A T, 7 And tellive T il o pecarsciiy B
il b 4 offut 57 thic Aame, T ot actled 4

v’."“;.\-

Potr /'r’/‘l % ERCSBSE pder & oo 4/“ 3 «-u/f 2




. RECEIPT '
.- r For Monies Paid .
) ¢ to the
IDAHO DEPARTMENT OF WATER RESOURCES

C012003
Receipt No:
10/05/89
Date: 10:01:57
Time: :
Received ROSE RANCH-CYPRESS FARMS
From:
e of Paymen
AMENDMEN RS 07 paRent ProgramAest G19s% ¢590 Amgunt
$20.00
Total
CHECK 182

Idaho Department of Water Resources

Region: STATE | Signature: (‘_Q . W—/{i

"'" -z 'l?f‘-cl“f»; TAr
sl 83 BATD

MAY 1¢ 1995

.
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September 27, 1989

CYPRESS FARMS INC.
SNOWVILLE, UT 00000

RE: PERMIT NO. 17-07029

Dear Permit Holder(s):

The above referenced water right is in the process of being
licensed. However, before a license can be issued, your permit
must be amended to correspond with the findings of the
Department’s field examiner.

The enclosed application for amendment contains information that
will be included on the license when it is issued. Please review
carefully and if you concur, sign the amendment and return with
the $20.00 filing fee within 30 days.

If you do not concur with these findings or if you have any
questions, please contact us within the 30-day period.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JJ:sc

Enclosure
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July 10, 1989

CURLEW VALLEY ASSOCIATES
C/0 LYNN H. DAVIS, TRUSTEE
7530 N. HIGHWAY 91
SMITHFIELD, UT 84335

RE: PERMIT NO. 17-07029
Dear Permit Holder(s):

The above referenced water right is in the process of being
licensed. However, before a license can be issued, your permit
must be amended to correspond with the findings of the
Department’s field examiner.

The enclosed application for amendment contains information that
will be included on the license when it is issued. Please review
carefully and if you concur, sign the amendment and return with
the $20.00 filing fee within 30 days.

If you do not concur with these findings or if you have any
questions, please contact us within the 30-day period.

Sincerely,

JIM JOHNSON
Water Rights Supervisor

JdJ:sc

Enclosure
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! State of Idaho
DEPARTMENT OF WATER RESOURCES
FIELD REPCRT

- | /7-7027

Parmit No.
CONMTACT WITH PERMIT HOLDER
DATE INITIALS REMARKS

T Appointment letter mailed:
O Telenhone call made:

{List Telephone Na. used)
O Appointment scheduled for: . _

(Date, time, location} )

Sankg Rosa Romd
EXAMINATION FH-FTA-FRAT G
Date ‘Z ‘Q,U(‘%a Accompanied by Mw_ {Jruu\ X Total Q measured 2,19 CET
if source is surface water, estimate total flow of source
: < Gromatee Mchor B 59 ests Parmit recui
Methods of measurement M ¢ i N S ~i0-52F Meets Parmit requirements?
Measurement calculations: - . ,
asu culations | oco 3{1“{“3 /"—i?‘i‘«cs~ oy Q.ﬂc{Q%‘
WELL/DIVERSION*® MOTOR MOTOR PUMP PUMP MEASURING | CONDITION OF
NO. HP MAKE SERIAL NO. MAKE SERIAL ND.| DEVICE TYPE MEAS. DEV. REMARKS
2% | GLB « |ART 130 Auwera | NA  [Masps>r | ——
System Description _ G/ ell\ [ng{) e Ha w\ath&—r +< “\jwo %ud’ﬁ
*Code with map on reverse side. Disregard code if oniy one.
RECOMMENDED AMOUNTS ‘ irrigation requirement = S5 AFA/Acre
USE | Q (cfs) v (afj) FROM TO
Ly aNieq 2. 798K HES o e S A Gl ¢

Total

Remarks N-c-r(l.j ‘e L. ass I5u_'r_é ‘i“a COMtC\'\CH+ C'cvrqu L“RM‘
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Form 2198 (: "‘,? f!»}
5/84 " STATE OF IDAHO i

DEPARTMENT OF WATER RESOURCES
Sk LICENSING REPORT
_.-:: bt g ! yi b ‘1:;‘:2:;:::’

LI

& ’iﬂ.‘&i“';‘ ‘(# .
1. Measurement 6’&1‘5 lations ‘
a) Field Measurement Calculations (Include theorstical capacities and system capacity)

: 'aa} N{q,ome VIACRY \ﬂquuqu/q?gc“ ov 2*7?&:}?3

i

b} Volume Calculations for Irrigation:

1 — % ¥ o
V. = (Acres Irrigated) x (lrrigé‘\,’tion Requirement) = _ A2 Taeves xS 3-Dch.‘/q’ TS =
Vor = [Diversion Rate (cfs)] x (Days in irrigation Season) x 1.9835 = _g - X VL5Fis=
V. =SmallerofV, and V,, = 'ﬁ%S‘q?e;

c) Volume Calculations for Other Uses:

2. Overlap Review

a) Other water rights with same place of use: _Non-=<

b) Other water rights with same point of diversion: f\lG"\ﬂ

¢) Analysis:




{u
)

ajeq - ' £q 221130 ew;s ul pam:uddv

ng 'f?"?/ _9190 74}7@77}77 Aq aoI4O muouﬁaa ul payoey9

LS*L*Z"! a1e( . *rr):fg amwuﬁls s;emmexa Lt

1810 [] ©oA0Qge Peidalyel s (1'd PPY [] SAOQE pajoa|jal se 'n'd aﬁueq/m
SUON [] @Aoge pajosyjai Se "Q'd PPY [] ©A0qe pejosjial se'q'd abueyn

SJUSWPUSUY papuswiiosay 0L

:SYIBUWOH/SUOIIPUOD POPUBWILIOIdY 6

s3lay D40}

$j2i0 ] w7135| wime| o7 1MN| 9 3N| b713s]wrims| v N B4130] 2135 v/ IMS 1/1MN] 813N B/13S] BAMS] B/ BN 13N gag ‘aby 'dM_L.
$/138 ¥/ MS /1 MN /1 3N
esn jo (s)eoe|ld '8
funoo -3BH dml 508 v | % | % | w01men |-on
_ ‘uoisieAalq jo (,S)lU!Od L
. ﬁ_?jg_s-_)j LI g:j;) 6.},‘2 IBWNWIXeR Bjqemo|ly
, _ | o
SThEL ez 1w -h T L
(eje) A (s9) O | ol - woiq |
BWNOA jenuuYy .. uaisiaal( Jo eley " asM 40 poliad as) |B1ojoueg ‘9
01 AdelngL} _ ' :éomos G
1SS8IPPpY
JJapjoH julied
T ALY .kl
Apouden uioisiAg pepjwqns jooid ajeq ajeq "ddy unowy gli‘uoud "ON fwiad g
1

. SLNNOWY aaanawwoosb - MAY 1619 3




ed by the Geological Survey
A

methaods from aerial
checked 1973

icks: Idaho coordinate
cator)

Mercator grid ticks,
‘orth American datum
nerican Datum 1983
'$ north and
:d comer ticks

acted fence lines

ithin the boundaries of
shown on this map.

BOX ELDER CoO

16"

1713 284 MILS

22 MILS

UTH GRID AND 1384 MAGNETIC NORTH
DECLINATION AT CENTER OF SHEET

: THig @
" FOR SALE BY U. S.G‘Eb%ék;&[_:- sumev, DENVER, COLORADO 80225, OR RESTC

TMONUMENT PEAK .NE)
3467 IV NE

SCALE 1:24 000
¢}

SNOWVILLE T M1, UTAH
BRIGHAM CITY 57 Mf,

1000 4 1000 2000 2000 4000 5000 6000

CONTOUR INTERVAL 20 FEET
NATIONAL GEODETIC VERTICAL DATUM OF 1929°

P-LOMPLIES 'WITH NATIDNAL MAP ACCURACY STANDAR

. A FOLDER DESCRIB]NG:{IOPOGBAPHIC MAPS AND SYMBOLS 1S AVAILABLE ON




<

 NERTSoMm
P 7O T

A -3 =

"‘52'{}? ' ) EERIEREE ST —— ,-"';f e ;'/ — y ) ; . '-
K¢ e P> T e T
N | @ SO ¥ EFoi.

4ﬂ#ze

- BZ39. - SNy - T i

9_:868.-?; 2‘29-‘857‘9;25‘28| -1»4-:' t,!z_?/ ME'J%Q 5847‘ %

) \‘- - . - IO ) = -w - A?_ - o 8:
I s v 1"{"- KW 22 7, ,’/ Ce e -255,\5

-’—_

&J‘\.. s - B0 - . _ . \

. & Y 4. TRy - X -7, N
Y

\

N

. o
TR 2é

N\

—_ P . q

. f’?ETr‘PﬁCEME/VT T -
CNDAARY § LB ETWLE LA ﬁ”%.




-

'-»Mﬂb-d‘w‘: v owic e g

e C R T ot




R L NGt
R Ao AU 1 T TR T SR ——

vl
N

\/\“ b Ci‘j-‘fis-urtév 'lmccm C, UF T
TA. e Srquey
RS (oo galle /e,

\c:ni 5 S oef

o s Frey




Gy 7, 1082

© Lynn H. Davis, Trustse .

- Curlew Valley Associates :
- 7530:N. Highway 92 =~
. Smithfield, UT 84335 = =

Durﬂrﬂw‘les | o
© Re ".Pe"mit' No. 1v70?02_§_ L

. Enclesed 1s a cdpy_of_.the’ldr_der_mihhstatted the above-referenced permit.
. Please note that the pripri-tyx:-ha_s* been advanced to June 14, 1921;!:‘.

_represantative of this department. We cannot tell ‘Just when this exam~
~ imation will be made, but our examiner will try to contact you at the
. time he ‘makes the ‘examination so that you may show iim the gyttem,

L#fORE & Vicense can be fssusd, a field examination must be made by s SR

RO { 4 ybu;haia.iny;'-dﬁestionk reg‘ardinq ‘the field examination, please contact S -
- our Eastern Regional office. . B e

- Sincerely,

" CRITA L. FLECK
 Sr. Secratary

S Ehc_'!ésu_ra

R {}iﬂ ; '." :
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LAW OFFICES OF E @ 20 o F’
MARTINEAU, ROOKER, LARSEN & KIMBALL £ i @

A PROFESSIONAL CORPORATION
180G BENEFICIAL LIFE TOWER
38 SOUTH STATE STREET NOY 20 [CRY
SALT LAKE CITY, UTAH 841t
TELEPHONE [801) B32-7840

'Dﬂmn

: Ment of W,

ROBERYT B. LOCHHEAD

Hovember 16, 1981 aler Resources

Idaho Dept. of Water Resources
Statehouse Mail
Boise, Idaho 83720

ATTENTION: L. Glenn Saxton

Re: 1Idaho State Water Permit
No. 17-7029

Dear Mr. Saxton:

The undersigned attorneys represent (1) Dr. Lynn Davis,
court-appointed trustee in bankruptcy case number 80-00876, In Re
Curlew Valley Associates, etc., pending in the United States Bank-
ruptcy Court for the District of Utah; and (2) the Connecticut
General Life Insurance Company. The trustee is charged with admini-
stering the estate of a partnership consisting of J. Reid Hoggan,
Patrick R. Hoggan, Kent A. Hoggan, Bradley R. Hoggan and Jefrey A.
Hoggan (hereinafter the 'Hoggans"), which partnership is engaged
in farming operations in northern Utah and southern Idaho. Con-
necticut General is a secured creditor of the Hoggans and the
holder of a mortgage covering a large portion of the agricultural
property used by the trustee for the Hoggan partnership.

One of the assets used in the Hoggans' farming operation
on which Connecticut General holds a mortgage is Idaho State Water
Permit No. 17-7029. The water represented by said permit is being
used by the trustee for the Hoggan partnership on the real property
described in said permit (hereinafter the "Real Property") situated
in Oneida County, Idaho. A copy of the approved application for
said permit is attached hereto as Exhibit "A". When the trustee
recently attempted to prove beneficial use, however, he was told
that the permit is listed on your records as belonging to Sinks
Land & Livestock Corporation (hereinafter "Sinks™).

Enclosed are copies of the following documents evidencing
transfer of the Real Property together with Permit No, 17-7029 from
Sinks to Calvin C. Dredge and Alicia A. Dredge (hereinafter the
"bredges'"), and from the Dredges to the Hoggans:




o . .

MARTINEAU, ROOKER, LARSEN & KIMBALL
Idaho Dept. of Water Resources

November 16, 1981 .\Q,
Page Two U ,Qq
Y~ a
e G0 ¥
5€ g\d‘e 9/
Exhibit "B" -- Quitclaim Deed from Sinks to the
Dredges; //
(;) Exhibit "C" -- Warranty Deed from the Dredges to the
Hoggans; and
Exhibit '"D" -- Sales Contract for sale of the Real

Property and State of Tdaho Permit No. 17-7029 from the Dredges to
the Hoggans.

On the basis of the enclosed documents, we would both ask
that you transfer record ownership of State of Idaho Permit No. 17-
7029 from Sinks to the Hoggans, and that vou send us evidence of
such transfer. Should you require any additional documentation,
Please contact either of the undersigned at your earliest convenience.

Thank you for your assistance,

Very truly yours,

Weston L. Harris,

WATKISS & CAMPBELL

310 South Main, Suite 1200
Salt Lake City, Utah 84101
Attorney for the Trustee

= o

Robert B. Loéhhead, Esq. 7
Attorney for Connecticut General

RBL:rlc

Enclosures
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DEPARTMENT OF WATER RESOURCES
The Idaha Depart

f Water Resources will consider this card as a stagnt that the permlt
holder{s) has completed development to the extent shown below of Per

Name(s} of Permit Hoider: fé{/()zr ’V ]/A LL ! fi‘-SéOC{Aé FS,
Post Office Address: 7 :&2 {P i({_l}/ﬂ 4 7’6{/ 37’&’&

Q’iﬁﬂf!’ CZD L7 S433Y Tel. No. 8&1 $63-35%5
Source of Water: MJELL,

Extent of Use: 3 Domestlc _

. inumber of houséholds)

o™ O Stockwater ______ (number and type of stock)
: ;ﬁ X Irigation g & = 2eMacres) £55T,
b O Other

- Measuring Device: Required? N Yes O No Installed? ﬁ Yes 1 No

P-“Access Port: Required? O Yes }{I No Installed? L[} Yes [J No
he above information is a trie statement of the extent to which # e numbered perrmt
en daveloped. ﬁﬂ
Date

e Signature of F of Pernfit Holder 29—g0 {74,
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1961 €T 130

T

TEN CENT
STAMP
— HERE

m y év’?‘!-niz’??\\\
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o

(=IDAHO DEPARTMENT OF WATER RESOURCES
RPTATEHOUSE

E::'jOISE, IDAHO 83720 !
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LYNN H. DAVIS AGRICULTURAL ECONOMIST Ar%CI«PPLﬁmEiI%B]

7530 w&& of Water Resources
SMITHFIELD, UTAH B4335

Area Code (801) 563-3585

Col. 7, 1781
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OCT 13 198

De
Partmans of Water Resodrc

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH

In re

CURLEW VALLEY ASSOCIATES, a Utah
general partnership, aka/dba
Professional Management Associates,
Sandarosa Land & Livestock, J. Reid
Hogan, Patrick R. Hogan, Kent A.
Hogan, Bradley R. Hogan, and Jefrey
A. Hogan

Bankruptcy No. 80-00876

Debtor,

APPOINTMENT OF TRUSTEE

Good cause appearing therefor and no notice being necessary '
and no adverse interest being present, it is

ORDERED, thAi Lynn H. Davis, of Utah State University, UMC 35,
Logan, Utah 84322 is appointed Trustee herein pursuant to 11 U.S.C.
§1104 upon sufficient grounds presented to the Court. The trustee
may qualify pursuant to 11 U.S.C. §322 by giving a bond, within five
days of this order, with security to be approved by the Court, to the
United States of America, in the sum of $500,000.00 conditioned for

the faithful performance of his duties herein.

Dated: December_;éildyr} 1980

Unit;z State% Banﬁ;&ﬁfE?JJudge

hereby certify that the annexed and foregein
e
I

true ang comnizis comy ol 2 dasume
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- E 0 ¥ L DAHD
DEPARTMENT OF wWATER RESOURCES

AP A S U Ak e e W W R R M N A A R AP WM i e e e e D G Y WY T B A R AP S A T PN T Y W W U M A A W T w T S N A S o e W TR i

STATEHOUSE
BOISE, IDAHO 83720
(208) 334=4440

SINKS LAND & LIVESTOCK CORP.
C/0 P m A,

412 W, 10TH N,

LUGAN, UT B4321

/3
AUGUST 04, 1981

DEAR PERMIT HULDER:!

YOU ARE HEREBY NODTIFIED THAT UNDER THE PRUVISIONS OF SECTION 42=218A OF
THE 1DAHU CORE, PERMIT NO, 17=702Y HAS LAPLED, THIS ULUFFLCE DID- NOT
RECEIVE EITHER A NOTICE THAT YUU HAVE CUMPLETED THE PRUJECT BY THE DATE
REQUIRED ON YUOUR PERMIT, OR A REQUEST FUR AN EXTENSION OF TIME, YOU WERE
PROVIDED THE PROPER FORMS IN QUR NROTICE TO YOU DATED MAY 31, 1981,

YOUR PERMIT CANNUTY BE REINSTATED UKLESS YOU SUBMIT THE STATEMENT OF
BENEFICIAL USE PUSTCARD OR SUBMIT AN EXTENSION DF TIME REQUEST SHOWING
REASONABLE CAUSE FOR DELAY, EITHER THE COMPLETED POSTCARD OR THE EXTENSION
REQUEST MUST HE RECEIVED BY THIS UFFICE WITHIN SIXTY DAYS OF THE DATE OF
THIS LAPSE NUOTICE OR THE PERMIT wlLL NU LONGER BE OF ANY FORCE OR EFFECT,

A STATEMENT OF BENEFICIAL USE PUSTCARD AND A REQUEST FOR EXTENSION OF TIMFE
FORM ARE ENCLOSED FOR YOUR USE, PLEASE NOTE THAT A FEE OF $15,00 MUST
ACCUMPANY AN EXTENSION OF TIME REQUEST.

L. GLEN SAXTON -
CMIEF, OPERATIONS BUREAU

ENCLUSURES
CERTIFICATION OF MAILING

I hereby certify thaton _ £/ /F/

a copy/an origina! of this ddocument was
depasiferd in ithe Unitad States mail,
postage prepaid addressed to the

indivédﬁs) nar@above. '
o~

@%ﬁa&%

e
e




o - S A08LNd
‘May 31, 1981 | o

_Sinks'Land:dud Livestock Copp.

- ¢fo PMA

- 412 W. 10th N,
- Logan, UT 84321

Gentlemen:

Re: Permit No. 13-7029 o

One of the conditions of apprnvui of your &pprovgd Permit'No. 17-7029 was
that evidence of the extent of development must be submitted to this office
on or befose August 1, 1981. (See last page of your approved permit). -
Encdosed 15 a postcard which may be used to submit the required proof of

~ beneficial use. o L - R

1f you have not fully completed your project, and you have not previously

~ recefved an extension of time, you may request an extension of time provided .

the delay is for reasonable cause as indicated {n Section 42-204, ldaho Code,
amended. If you have been prevented from proceeding by a governmental agency
or by 11tigation, more than one extension of time can be granted. A request
for extension of time form is enclosed for your convenience.. Please note
‘that a fee of $15.00 must be submitted with this form. | :

" Efther the beneficial use postcard or a request for an extension of time must
be received by this department on or before the above-mentioned date, other-
' z:se, the pemni{t will lapse and be of no further force or effect within sixty

'SincefGIy, ;

RITA I, FLECK
Sr. Secretary

Enéiqsures .




" November 28, 1979

~ Sinks Land and Livestock Corporation
-¢/o P.M.A, . - :

- 412 West 10th North

Logan, UT 84321

-.Gentleméh: o | |
Re: ' Permit No. 17-7029 -- Estension of Time o
~ Englosed is a Cdby of the rﬂquest'for.éxten$1on of time?to_submit'pfoof of

- benefitial use. Please note that the time:within which to submit proof is-
extended_to August 1, 1981. o o . Co

Sincerely,

AN GROVER -
- Mater Rights Supervisor
 JG:rf R
 Ericlosure

A .
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Sinks Land.and;tivaétOCK Corporation

. ¢/o P.M.A.

412 Hest 10th North
Logan, UT 8432] :

Gentlemen:

Re: AppTichtiunS fbr AmandmentS'on'Permit'Nos;;17#7029 and 17-7044 -

| Encloséd are coples of the denied Applications fdr Amﬁndments-albhg'with'

a8 copy of the Order Adopting Proposal’ for Decfsion agsFinal Decisfon and
Order. ' ' : o _ .

Any person who does not agree with the decision of the Department may request. /-

. @ rehearing before the Director within twenty (20) days or may appeal directly
| t°f§he distréct court within sixty 060) days of the date of the decisfon is |

Sincerely. " f A ' - o o o f'_  ' 1': ST , -}flr

Chief, Operations Bgreay | | o
Las:et o | - e = -

Enclcsu_res. '

CC: (see Certificate of "@ijfng)




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

IN THE MATTER OF APPLICATIONS FOR
AMENDMENTS ON PERMIT NOS, 17-7029
CERTIFICATE OF MAILING

)
)
|
AND 17-7044 1IN THE NAME OF SINKS %
LAND AND LIVESTOCK CORPQRATION )

)

I HEREBY CERTIFY That I have on this date served a true and correct copy
of the ORDER ADOPTING PROPOSAL FOR DECISIUN AS FINAL DECISION AND ORDER by depositing
a copy thereof in the United States mail, postage prepaid and addressed to:

Sinks Land and Livestock Corporation
c/o P.M.A.
Logan, UT 8432]

John A. Rosholt & Thomas G. Nelson
PARRY, ROBERTSOM, DALY & LARSON

P. 0. Box 1906

Twin Falls, ID 83301

Dee C. Hansen

Department of Natural Resources
Division of Water Rights

200 Empire Building

231 East 400 South

Salt Lake City, UT 84111

R
Dated thisfmhx‘“%ay of November, 1979.

e

Dated this ;;13 day of November, 1979, personally appeared before me

the signer of the above instrument, who duly acknowledged that she executed the

Nfz%bﬁc !/’
pagegr o Bk, pdabs

same,

Commission expires
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR AMENDMENT ORDER ADOPTING

NAME OF SINKS LAND AND LIVESTOCK COMPANY

OF PERMIT NOS. 17-7029 AND 17-7044 IN THE ) PROPOSAL FOR DECISION AS
)
) FINAL DECISION AND ORDER
)

By an Order dated October 5, 1979, the Director issued, pursuant to Idaho
Code, Section 67-5211, a Proposal for Decision and Order prepared by his appointee,
Norman C. Young, who conducted the hearing of this matter.

The applicant timely filed exceptions to the Proposal for Decision, object-
ing to Findings of Féct No. 3 and Conclusions of Law No. 2 and certain language on
Page 6 of the Proposal. No request for oral argument was made. HNo other exceptions
have been filed.

The Director has reviewed and considered the exceptions of the applicant
and finds them without merit.

The Director, therefore, adopts the Proposal for Decision as his Final
Decision and Order and by the Order the Applications for Amendment of Permit Nos.
17-7029 and 17-7044 in the name of Sinks Land and Livestock Company are hereby

DENIED.

Dated this /AF  day of November, 1979.

Director
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=" APPLICATION FOR AMENDMENT OF A PERRAIT'
0CT &9 i

{
. To change the point of diversion and/or the place ﬂ:i ﬂl 31 0

zetmant of Waler Besiulta

Comes now Sinks Land and Livestock Corporation

of (address) ® P.M.A. 412 West 10th North ILogan, Utah 84321 _, and represents to the

Director of the Idaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State of idaho

No. 17-7029 » and requests that the permit and permit map be changed as follows:
1. Pointof diversion: _NW 3 NW 1 gaction 28 ,Township 16 S Range 31 E  B.M.,,
County of __ Oneida . Other points of diversion: SW 1/4 SE 1/4 and

SE 1/4 SW 1/4 of Section 28 T16S, R3(E.

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)

Amount _4.70 for Irrigation purposes from April 1 10 Oct. 15 {both dates inclusive)

(cfs or acre feet per ann num)

Amount _0.23 for Stockwater  purposes from Jan. 1 to Dec. 31 (both dates inclusive)

{cfs or acre feet per annum)

Amount for purposes from to (both dates inclusive)
tcfs or acre feet per annum)

Amount for purposes from to {both dates inclusive)
{cfs or acre feet per annum)

3. Place of use or land to be irrigated:
e o NE% NWY, SW% SEY% OTALS
RGE | SE
NE% nwlsw se% INevnwieswi[sew | nesdnw Jswsew [ NEw]nwi swi SE%
16s [31E |28 X Ix |x |x 125
SLBsM| . _
15 N |10 W, |26 X X |xlx | x| x|x |x 1 10
235

Total number of acres to be irrigated =

4. a.  Who owns the property at the point of diversion? Sinke Land & Livestock Corp.

b.  Who owns the land to be in;igated or the place of use? Same

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

L ]
applicant to make this filing:




Complete the following map by showing land and point of diversion as proposed by tg‘g\s amendment.

Show 40-acre subdivisions, townships, ranges and ditches. !
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Scale: 2 inches equal 1 mile.

That no one will be Injuréd by such change, and that such change will b de at permi ,ﬁolder's own risk.

/ / .19 78

Signed at logan, Utah 84321 ,this 17 dayof _/Octobér

; Ut 7
(Signatur% (VQ )

FOR DEPARTMENT USE ONLY ® Lok 12310
Preliminary check by ‘@ Fee = $20.00 7- 77[ Receipted by f Date 1
Publicaticn prepared by Date Published in

Publication dates

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

I, _C. STEPHEN ALLRED , Director of the Department of Water Resources hereby

DENY this Application i on_Permit No. 17-7029.

'
Witness my hand this /3 dayof ___ November @/f |

W / Director )

» ®




13
14

15

17
18

19

29
30
31

32

Depariment aof Water Resources

John A. Rosholt

NELSON, ROSHOLT, ROBRERTSON,
WALKER, TOLMAN & TUCKER

P. 0. Box 1906

Twin Falls, Idaho 83301

Telephone: 734-0700

BEFORE THE W!RECTOR OF THE DEPARTMENT OF. WATER RESQURCES

OF THE STATE OF I1CAHO

L T . T T
IM THE MATLER OF APPLICATION }
) proEeTraolls OF APPLICANT TO
FOR AMENDMENT ON PERMIT NOS. ) PROPOSAL FOR DECISION AND
) ORDER
17-7029 and 17-7044. )
k K % %k E -

Applicant Sinks Land & Livestock,

Nelson, Rosholt, Robertson, Walker, Tolman & Tucker,

by and through

attorneys of record, herein file the following exceptions to the

Proposal For Decision and Order filed in this matter on October

5, 1979,

(1) Applicant objects to Finding of Fact No. 3

levels at the Mavo well and the Taylor well will be lowered below

inasmuch as there is no evidence in the record that pumping

"reasonable levels". Testimony indicated that the static water

levels in wells had remained approximately the same throughout

years of plenty and years of drought.

Even though such

testimony would have been irrelevant,- there was no evidence on

how Utah defines "reasonable pumping levels, or even if they do

define it.

(2) Applicant objects to Conclusion of Law No. 2:€' i
ku§> !

The Department suggests in their order at page 3 that ;pﬁé

“groundwater sources of the Mayo and Taylor wells

and the

%

&

their
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Applicant's present wells are interrelated parts of the same
larger groundwater system." Since the Applicant has the right
under Idaho law to divert from the common groundwater system and
apply the water for beneficial use on Idaho lands, it 1is
difficult to see how the rights of the Mayo and Taylor wells can
be quGrsely affected by the change in points of diversion and
places of use. The right now exists to pump a given quantity of
water from the aquifer and since it is a common water supply,
changing the point of diverezion and the place of use cannot
adversely effect the Mayo and Taylor wells beyond the point that
the Aprlicant i @ntitied vndetr Idahe law Foe effect them anyway..
In paragrepnn 3 of the March 22, L2va, letter of Utah State
Engineer Dee Hanson to the Department concerning this matter, he
admits that the withdrawals from the aquifer are "now about

equal to annual re-charge . . ." Utah is apparently saying that

‘they should be entitled to ﬁriority for permits that have been

filed in their equivalent of a "critical groundwater area."

(3) Inconsistent verbage appears at'page 6 of the
proposal. Reference 1s made to the "local public interest"
criteria of Idaho Code § 42-203. The Applicant already has the
right to divert water and apply it to lands in Idaho. If
AEpplicant was to seek a change in point of diversion and change
in place of use in Idaho, as long as the same amount of water
were to be withdrawn, the rights of others would not be
adversely effected. Since the rights of others are not
adversely‘effected, it would be difficult to conclude that '"the
local public interest" had been violatéd even if the imagination
were stretched to apply that criteria to amendments proposed
under § 42-211.

CONCLUSION

F A

: : £
The result of the decision is that there is no™>"

~

reciprocity between Idaho and Utah. This being the case, then
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every diversion now existing in one state for use in the other
state along the Idaho-Utah border may be void. An analysis of
the decision could lead to the conclusion that if each state
could corral the water supplies within its own boundaries that
arise there, they could deprive historic appropriative rights in
the other state.

It is difficult to see how the Applicant, who has a

right o pump the given amount of water for use on Idaho lands

~can more adv:veely effect either Idaho water right holders or

Utah water right holders by pumping the same amount of water
from @ifferent lezatioms frow a common water supply in the State
ot ldahe end applving bhe =ame to ﬁﬁher lands, whether or not
they be in Idaho. The tenor «f this decision appears political

rather than rational. Even if the Applicant had political power

'enough tc obtain the enactment of reciprocal statutes in both

states, the tenor of the decision would indicate that a similar
application at a later date after said statutes had been enacted

would also be denied.

DATED this /5 day of _[Jelpssty , 1979

Respectfully submitted,

NELSON, ROSHOLT, ROBERTSON,
WALKER, TOLMAN & TUCKER

By: gza.u /j '43‘“"‘"’—

John A. Rosholt
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CERTIFICATE QOF MAILING

I hereby certify that on the (Qo day of Oelpatr

1979, I served a copy of the foregoing EXCEPTIONS OF APPLICANT
AND PROPOSAL FOR DECISION AND ORDER, by depositing same in the

United States mail, postage prepaid, in an envelope, addressed

to the following:

Mr. Dee C. Hansen

State Engineer

State of Utah

Dzpartment of Matural Resources
Divisicen of Water Rights

200 Empire Building

221 East 400 south

Salt Lake Citv. Utah 24111

LMs. Josephine Beeman
Assistant Attoiney General
Department of Water Resources
Statehouse
Boise, Idaho 23720

o /éz
Txﬁ%£(¢’/ﬁf' Stvocr

John A. Roshcelt




BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDAHO N

IN THE MATTER OF
APPLICATIONS FOR AMEND

)

MENTS ON PERMIT NOS. § ORDER ISSUING
)
)

17-7029 AND 17-7044 PROPOSAL FOR DECISION
1.C. SECTION 67-5211

C. Stephen Allred, Director of the Department of Water
Resources, having reviewed the attached proposed decision pre-

pared by his appointee, _NORMAN C. YOUNG , who conducted the

hearing or who has read the record in this case, hereby approves

the same as a proposal for decision pursuant to Idaho Code, Section

67-5211 and orders that said proposed decision and a copy of this
order be served upon each of the parties to these proceedings who

appeared at the hearing on _March 15 , 1979, of this matter or

:upon their attorneys in accordance with Rule 7.3 of the Rules of
Practice and Procedure of this Department.
Each party to these proceedings who appeared at the

hearing is hereby afforded the opportunity, pursuant to Idaho Code

Section 67-5211, to file exceptions to the attached proposed decision
and to present briefs and oral arguments in accordance with the
provisions of this order. Exceptions may not be filed and briefs

and oral arguments may not be presented by parties who did not

appear at the hearing of this case. If no timely and proper ex-
ceptions are received, an order by the Director will-be entered

adopting and issuing the proposed decision as his final decision.

I.

EXCEPTIONS

A. To be considered by the Director, exceptions must:
1. be received by the Director on or before the 15th day

following the day of service of this Order and the proposed

decision, and

PAGE 1 - ORDER




2. specifically identify the portions of the proposed
decision to which exceptions are made and specifically
state the grounds for those exceptions.

B. Exceptions not in compliance with the above stated require-

ments will not be considered and will be deemed an acceptance

of the proposed decision.

II.

BRIEFS
A, Any briefs in support of exceptions to the proposed decision
shall be filed with the Director at the same time that party's
excéptions are filed with the Director.
B. Any party desiring to file a brief in response to any exceptions
filed by any other party may do so by filing such brief with the
Director on or before the 15th day following the last day any ex-

ceptions by any other party were served upon that party desiring to

respond.

IIT.

ORAL ARGUMENTS

A. No oral arguments before the Director on the proposed decision
will be held unless specifically requested by a party filing ex-
ceptions to the proposed decision and unless that request is filed
with the Director concurrently with the filing of that party's

exceptions,

B. If oral arguments have been properly requested by a party filing
exceptions, any other-party shall have the right to present oral
arguments in response to the exceptions filed, provided that party
files a request with the Director on or before the 15th day following

the day the last exceptions by any other party were served upon that

party.

C. After all exceptions, briefs and requests for oral arguments
have been received by the Director and if oral arguments have been
properly requested, the Director will, within a reasonable time,

set the case for oral arguments and notify each party of the plaqg5'

ORDER - PAGE 2




date and hour the oral arguments will take place and of the period

i

of time allocated for the arguments® of this case. Unless the
‘Director orders otherwise, all oral arguments shall be heard in
Boise, Idaho.

Iv.

CERTIFICATION OF SERVICE

A. All exceptions, briefs, requests for oral arguments and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these proceedings

in accordance with Rule 7.2.

V.

FINAL DECISION

A. Following the submission of all exceptions and briefs and
oral arguments, if they are heard, the Director shall issue a
final decision adopting, modifying or rejecting and replacing
the proposed decision. Copies of the decision and order shall

be served on all parties.

/"
DATED this & day of_fx?%gzikéﬁAH/ , 1978
s

-

(’

. STEPHEN “ALLRED
lrector
" Department of Water Resources

ORDER - PAGE 3




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS FOR
AMENDMENT OF PERMIT NOS. 17-7029 AND PROPOSAL FOR
17-7044 IN THE NAME OF SINKS LAND AND DECISION AND ORDER

)
)
)
)
)
LIVESTOCK COMPANY )
)

MEMORANDUM DECISION

Sinks Land and Livestock Corporation is the owner of Permit
Nos. 17-7029 and 17-7044.

Permit No. 17-7029, issued on May 3, 1974, provides for the
diversion of 4.93 cubic feet per second (cfs) from a groundwater
source in the NWENW%, Sec. 28, Twp. 16S, Rge. 31lE, Oneida County
for stockwater and the irrigation of 235 acres in Sec. 28, Twp.
165, Rge. 31E B.M.

Fermit No. 17-7044, issued on May 30, 1975, provides for the
diversion of 10.00 cfs from a groundwater source in the NE%SE%,
SWZNE%, SE(NW% and NE%SWY%, Sec. 14, Twp. 16S, Rge. 29E, Cassia
County for stockwater and the irrigation of 640 acres in Sec. 14,
Twp. 16S, Rge. 29E B.M.

On October 20, 1978, Sinks Land and Livgstock submitted
applications for amendment to change the poi;ts of diversion and
Place of use of each permit as follows:

Permit No. 17-7029 (amended)

-~ Points of diversion: NW%NW%, Sec. 28, Twp. 1685,
Rge. 31E and SWXSE%, SE%SW%, Sec. 28, Twp. 168,
Rge. 30E B.M.

~- Place of use: 235 acres in the NW%, Sec. 28, Twp.
168, Rge. 31E, S%, Sec. 26, Twp. 15S, Rge. 10W
SLB&M

Permit No. 17-7044 (amended)

-- Points of diversion: NWiNW%, Sec. 28, Twp. 168,

Rge. 31E and SW%SE%, SE%SW%, Sec. 28, Twp. 165,
Rge. 30E B.M.




-- Place of use: 640 acres in Sec: 34 and 35, Twp.
15N, Rge. 10W S L B & M and Sec. 3, Twp. 14N,
Rge. 1OW S L B &M

In general, the applicant seeks to change the location of its
groundwater wells to points immediately morth of the Utah - Idaho
border and to apply that water to teneficial use on lands in Utah
just south of the border.

Notice of the applications for amendment was published in
the Idaho Enterprise, Malad City, Idaho on December 28, 1978 and
on January 4, 1979. DNotice of the amendment of Permit No. 17-7044
was also published in the South Idaho Press, Burley, Idaho on
January 2 and 9, 1979. A protest against the approval of the
applications was received on January 18, 1979 from Dee C. Hansen
on behalf of the Department of Natural Resources, State of Utah.

A hearing on the matter was held at Boise, Idaho on
March 15, 1979. The applicant was representéa by John Rosholt
and Tom Nelson, attorneys at law, and the protestant was re-
presented by R. Michael Turnipseed, P.E., Northern Area Engineer,
Department of Natural Resources, State of Utah.

The applicant's present wells withdraw water from a ground-
water area known as the "Juniper--Black Pine Flow System,' and
the proposed wells would withdraw water from this same water
system. This flow system extends into the State of Utah and the
general direction of the underground flow is from north to south,
i.e., from Idaho into Utah. Utah water users also pump ground-
water from this system in Utah and two Utah water users have wells
located near the applicant's proposed well sites but on the Utah
side of the border.

The State of Utah has closed the portion of the system
located within that state to groundwater pumping since approximate-
ly 1967. However, this department has not closed that portion of
the system located in Idaho. The State of Utah protests the
amendments on the ground that they would interfere with existing
vested rights in Utah.

The first issue presented is a procedural question whether
the Director may consider the protest of the State of Utah.
Pursuant to I.C. 42-211, the Director may approve an applicatiQQI?'

2 Joy
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or amendment only if "rights of others will not be adversely
affected thereby . . . ." There may be some question whether
Section 42-211 includes interference with water rights not
acquired under the laws of this state. However, it seems well
established that appropriators in one state cannot entirely
ignore the adverse affects their appropriations may have on
vested rights of senior appropriators in an adjoining state.
See Bean vs. Morris, 221 U.S. 485 (1911). On this basis the
Director concludes that he is entitled to hear and consider the
protest of the State of Utah.

The second issue presented is a factual question whether the
requested amendments will interfere with the rights of Utah
appropriators. Specifically, the question is whether the appli-
cant's proposed wells will unreasonably interfere with two wells
in Utah, the "Mayo well” located approximately 0.8 mile from the
applicant's proposed wells and the ''Taylor well" located approxi-
mately 1% miles from the proposed wells. Based on the evidence
presented, the Director is unable to find that the applicant's
present wells withdraw water from the same aquifer or zone as
the two Utah wells, but does find that the groundwater sources of
the Mayo and Taylor wells and the applicant's present wells are
interrelated parts of the same larger groundﬁ;ter system. Ac-
cordingly, the proposed wells would not increase the amount of
water withdrawn from the groundwater system from which the Utah
wells also pump, but the proposed wells do raise questions about
local interference with the Mayo and Taylor wells.

There is no real dispute that the proposed wells will lower
the pumping levels of the Mayo and Taylor wells. Rather, the
dispute centers on the amount of that drawdown. The expert
witness for the applicant estimated that the pumping level of
the Mayo well would be lowered by 8.2 feet and the Taylor well by
5.7 feet. The witness for the protestant estimates the drawdown
on the Mayo well at 13.47 feet, a minimum, and on the Taylor
well at 14.68 feet, a maximum. Both witnesses are highly quali-
fied and based their opinions on accepted procedures and techni-
ques. Their difference in opinion is largely the result of the

scarcity of data and the inherent difficulty in predicting




drawdowns in these circumstances.

Recognizing these limitations, the Director, rather than
determining a specific drawdown at each well, finds that the
proposed well will lower the pumping levels of the Mayo and Tay-
lor wells and that the drawdown will range between 8.2 feet and
13.47 at the Mayo well and between 5.7 feet and 14.68 feet at
the Taylor well.

This determination raises the next question whether draw-
downs of this range would lower the pumping iévels at the Mayo
and Taylor wells below reasonable levels and would therefore
justify a denial of the applicant's proposed amendments. Under
Idaho law a prior appropriator of groundwater is not necessarily
protected in the maintenance of his historic pumping level but
only in the maintenance of a reasonable pumping level as may be
established by this Department. 1I.C. 42-226 and -237(a) and (g);
Baker v. Ore-Ida Foods, Inc., 95 Idaho 575, 513 P.2d 627 (1973).
The decision by the Idaho legislature to alter the general rules
of prior appropriation to protect reasonable pump levels rather
than historic levels was a policy decision intended to promote
the full economic development of this state's underground water
resources for the benefit of the citizens of this state. See
I.C. 42-226; Baker v. Ore-Ida Foods, Inc., supra. Moreover, the
determination of reasonable pumping levels, which has been dele-
gated by the Legislature to this Department, involves to a large
degree questions of water management policy. In sum, the decision
to recognize and protect reasonable pumping levels and the deter-
mination of those levels is more a water management policy deci-
sion than a purely factual question.

In the rather peculiar circumstances of this case, the
Director has some concerns about the extent to which Idaho
policies on pumping levels should be applied to the Mayo and
Taylor wells, which are located in Utah. Here, the applicant’s
proposed well sites are virtually on the state border, the ground-
water - although pumped from the Idaho side of the border - is
not being developed for the benefit of this state but is to be
applied to beneficial use in Utah for the beﬂefit of that state, ;

the pumping levels involved are not located in Idaho but in Utah," ™




é o

and the State of Utah - which would benefit from the proposed
development but whose water users would also be most directly
affected by the development - has vigorously opposed the requested
amendments. Because of the policy nature of the pumping level
decision and all of the factors listed above, the Director is

of the opinion that in this case considerable weight and defer-
ence should be given the judgment of the Utah State Engineer, who
has general supervisory authority over groundwater pumping in
Utah, that the anticipated drawdowns resulting from the proposed
wells would lower the pumping levels of the Taylor and Mayo be-
low reasonable levels. The Director emphasizes, however, that
this case involves very unusual circumstances and that in other
situations, particularly where the opinion of officials in other
states may be inconsistent with the water management policies

of this state, the Director may not give such opinions this same
deference but will make his own independent decision on reason-
able pumping levels,

The third issue concerns the request to change the places
of use to a location in Utah. This issue raises questions
concerning the Director's authority to authorize diversions from
Idaho for beneficial use in Utah. Absent specific legislation,
the Director's authority under Title 42 of the Idaho Code to
authorize and supervise water appropriation and distribution does
not extend beyond the bofders of this state. Walbridge v.
Robinson, 22 Idaho 236, 125 P.2d 812 (1912). Without special
legislation the Director has no more authority to authorize and
supervise diversions in Idaho for application to beneficial use
in Utah than he has to authorize and supervise a diversion in
Utah for beneficial use in Idaho.

However, Chapter 4 of Title 42, Idaho Code, does address the
question of diversions in Idaho for use in another state. The
provisions of that étatute are ambiguous and subject to at least
two alternative interpretations. The chapter can be understood
as allowing diversions only into those states or parts of states

which the legislature has specifically identified by statute.

See I.C. 42-401, -409 to -411. 1In such case, the Director has no Q;;

authority to authorize these requested diversions into Utah sipce




Utah is not specifically mentioned in Chapter 4.
Chapter 4 alternatively can be interpreted as authorizing a
permit to appropriate public waters of this state for use in a
sister state, provided the sister state "shall have an enacted
legislation generally similar in purport to the provisions of
this chapter, whereby water may be appropriated within such
sister state for use within the State of Idaho . . . ." 1I.C.
42-408. Accordingly, the Director may authorize a diversion of
water in Idaho for use in Utah only if Utah has corresponding
reciprocal legislation. The Utah statute in this regard, as
amended in 1979, provides:
The state engineer is hereby authorized and
empowered to receive and grant applications to
appropriate water from any source in Utah,
where such water is to be conveyed and used
for beneficial purposes within any state, and
to issue certificates of appropriation for
this water only after the state engineer
shall evaluate and make public the advantages
to the State of Utah and its citizens of
exporting water. The state engineer shall
co-operate with the state engineer of other
proper officer of any state in the determina-
tion, supervision, regulation and control of
all water and water rights and to that end
the state engineer, by and with the consent of
the governor, may enter into agreements with
the proper officer of any state to carry out
the purposes of this subsection.

Utah Code Ann. 73-2-8 (amended 1979)

This statute is obviously not reciprocal to Idaho law, since
it conditions the Utah State Engineer's authority to permit out-
of-state diversions of water on an evaluation and finding that
such diversion would be advantageous to the State of Utah.

It is arguable, however, that Idaho law is roughly similar
to the Utah provision if the ''local public interest" criterion
of T.C. 42-203 is construed to apply also to amendments under
42-211. 1If this be the case, the amendments at issue here would
still have to be denied since the amendments would not specifical-
ly benefit Idaho and do not appear to be in the local public
interest of users in this state.

In sum, Idaho law does not empower the Director to authorize
a diversion of water in Idaho for application to beneficial use
in Utah.

Applicants argue, however, that if Idaho law is so construed

it violates the commerce clause of the United States Constitution.

- 6 -
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The commerce clause has no application here since the waters
involved are clearly not articles of interstate commerce. Under
Idaho law, as well as Utah law, an appropriator does not have
absolute ownership of the water and does not have an unfettered
right to sell that water in intrastate or interstate commerce.
Rathér, the state owns the water and the appropriator owns the
right to use that water for a specific beneficial use. With
respect to the circumstances of this case, it is important to
note that under the prior appropriation doctrine applied by
both Idahe and Utah, the application to beneficial use is
necessary to acquife a water right and also serveé as an impor-
tant limitation on that water right. If an appropriator could
divert water from Idaho to points beyond the state boundaries,
and therefore beyond the state's jurisdiction to verify and
supervise the application of the water to beneficial use, the
appropriator could, merely by taking the water across the state
line, acquire a property right greater than he could acquire un-
der the substantive state law of either Idaho or Utah.

Practical considerations of cooperation and comity between
states also support a denial of these applications. There ap-
pears to be no reason for locating the proposed wells in Idaho
rather than Utah other than the fact that the applicant already
owns water permits.in Idahc and, because Utah has closed its
portion of the flow system, cannot acquire such a permit in Utah.
However, the land to be irrigated is located in Utah and the
source of the water to be used is a groundwater system shared by
Idaho and Utah. All things considered, it seems that the applicant
should be required te locate its wells in Utah and obtain the
necessary permits pursuant to Utah law. The Director recognizes
that the applicant cannot obtain such a permit in Utah, but that
is a matter of Utah's regulation of its water resources. The
concern of the Director is that the different policies of this
state, which are intended for Idaho water users, and the convenient
location of the border not become the means by which Utah water
users are able to circumvent the regulations of our sister state.

For the above stated reasons and based on the evidence :? 3
presented to the Department and on a review of the briefs submittedésg;;

- 7 -




and the material in the Department's files, the Director makes

the following specific findings of fact, conclusions of law and

order.

FINDINGS OF FACT
1. The applicant's requested amendments do not involve an
expansion in the acreage irrigated or the rate of diversion or a
change in the nature of use.
2. The applicant's proposed wells would result in drawdowns
between 8.2 feet and 13.47 feet at the Mayo well and 4.7 feet
and 14.68 feet at the Taylor well, both of which are located in
the State of Utah.
3. It is the judgment of the Utah State Engineer, who has general
supervisory authority over groundwater pumping in Utah, that these
drawdowns would lower the pumping levels at these two Utah wells
below reasonable levels.
4. The proposed places of beneficial use are located in the

State of Utah.

CONCLUSIONS OF LAW
1. The applicant's requested amendments would not result in the
diversion and use of more water than originally permitted.
2. Vested water rights under the laws of the State of Utah would
be adversely affected by the proposed change in points of diver-
sion, in particular the water rights at the Mayo and Taylor wells.
3. The Director may consider the protest of the State of Utah
on behalf of water users in that state.
4. 1Idaho law does not authorize a diversion of water from the
Staté of Idaho for application to beneficial use in the Stgte of
Utah, and this law does not violate the commerce clause of the
United States Constitution.
3. When not adverse to the policies of this state, the Director
may give due respect to and consider the water management policies .
of sister states affected by proposed amendments, and a proper
regard for the policies of the State of Utah requires a denial of

these particular applications. > 7




CRDER
IT IS HEREBY ORDERED THEREFCRE, that the applications for
amendment of Permit Nos. 17-7029 and 17-7044 in the name of
Sinks Land and Livestock Company are hereby DENIED.
7/
DATED This G T day of October, 1979.

NORMAN C. YOUNG 657 6;;;2
Administrator

Resource Administration Division




DEPARTMENT OF WATER RESOURCES
STATE OF IDAHOQ

" CERTIFICATE OF MAILING
COUNTY OF ADA )

)
I HEREBY CERTIFY That I have on this date served a true and

correct copy of the foregoing PROPOSED MEMORANDUM DECISION AND CRDER
and QRDER ISSUING PROPOSAL FOR DECISION I.C. SECTION 67-5211 by deposit-
ing a copy thereof in the United States mail, postage prepaid and addressed

to:

Sinks Land and Livestock Corporation
c/o P.M.A. 412 West 10th North
Logan, UT 84321

John A. Rosholt & Thomas G. Nelson
PARRY, ROBERTSON, DALY & LARSON

P. 0. Box 1906

Twin Falls, ID 83301

Dee C. Hansen

Department of Natural Resources
Division of Water Rights

200 Empire Building

231 East 400 South

Salt Lake City, UT 84111

Dated this 5th -day of October, 1979.

(o Ll

On this 5th day of October, 1979, personally appeared before me

the signer of the above instrument, who duly acknowledged to me that she

executed the same.

Dacy 2 Tota )
Notary Pubtlic (J
Residing in Boise, Idaho

Commission expires: September 10, 1980
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‘ 412 West 10th North MEU@!) 84321 P, (301) 7529711

: ﬂ M [E @ DIRECTOR %
L DEPUTY DiR.
oEF 20 1979 RESO. ALMIN.

RESO. ANALYSIS

Department of Water Resources OPER. BHREAL

September 18, 1979 TECH. SER. BUR.

PROJ. STUD. BUR,

LEGAL

FISCAL
PERSONNEL
REG. BUREAU
C. Stephen Allred, Director S.REG.  N. REG.
Department of Water Resources W. REG. E. REG.

State Office, 373 West Franklin Street FILES

Boise, Idaho 83720
Dear Mr. Allred,

We have hesitated to write and ask about our Applications for Ammendment

on No.s 17-7029 and 17-7044. We have lived in Idaho most of our lives

and have owned property in Idaho all of our lives and have always appreciated
the effeciency of Idaho State Government; therefore, we hope you will under-
stand the intent of this letter.

If it is within your juristiction and power we would so much appreciate a
decision on the above Applications for Ammendment, since the delay in acting
on the Ammendments have caused us considerable problems and financial duress.
We do not ask for any special consideration, but rather want to alert you to
our problem and ask for your cocperation if it can be glven.

Thank you for your time involved with this correspondence.

(€ gz

// Sincerély,
/
4trick R. Hoggan

Partner

cc/John Rosholt

£/
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Mr. Patrick R. Hoggan - ~ o
President L
Professional Management Associates L
666 North Main '
Logan, UT 8432]

v

.

Dear Mr. Hoggan:

You have apparently been misinformed concerning a supposed arrangement between
Utah and Idaho with regard to the management of Curlew Valley and Raft River
Valley groundwater resources. There is no such understanding and cannot be
under provisions of the respective state laws. OQur activities in this State are
governed strictly by the provisions of the Idaho Code. ] have no authority to
refuse to issue a permit, except in an area which is officially declared to be

a critical groundwater area. In order for such declaration to be made, the
withdrawal of groundwater must exceed the reasonably anticipated average rate of
future natural recharge. In the Idaho portion of the Curlew Valley, this is not
the case and I am without authority to close the area to appropriation. We have
watched this area for many years and we find no extensive water level declines or
other indications that the basin is over appraopriated atl present. We, therefore,
must continue to consider each application as it is filed based upon the
information availahle to us.

Yery truly yours,
c:,Z//

R, KeITH HIGETH
Dircector

REI v




gzte of Idaho .

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemar Statehouse
Boise, ldaho 83720
C. STEPHEN ALLRED (208) 384-2215
Direcror
MEMORANDUM
TO: Sinks Land & Livestock (Permit Nos. 17-7044, 17-7029)
FROM: Jo Beeman
DATE ; July 19, 1979

SUBJECT: Diversion of Idaho Waters to Utah

Sinks Land and Livestock cites Idaho Code 42-408 as autho-
rizing the appropriation of Idaho water for use in Utah.
Idaho Code 42-408 does contain language generally addressing
the use of water in a sister state:

"42-408. Appropriation subject to reciprocal legis-
lation -- Certaln waters excluded.-- No permit to
appropriate the public waters of the state of Idaho
shall be granted by the department of water resources,
unless the sister state, to which it is desired to di-
vert such water, shall have enacted legislation gen-
erally similar in purport to the provisions of this
chapter, whereby water may be appropriated within such
sister state for use within the state of Idaho: pro-
vided, that no permit to appropriate the waters of the
Pend d'Oreille, the Clark Fork of the Columbia, or
Spokane rivers, or any of the streams or lakes tribu-
tary thereto whose waters drain into the said streams,
shall be granted where such waters are to be used
outside of the state of Idaho: and, provided further,
that no permit to appropriate or impound the waters of
Lake Coeur d'Alene shall be granted where such waters,
or electrical energy to be developed therefrom is to
be used outside of the state of Idaho."

However, L.C. 42-408 is part of a 1915 Act, codified at I.C.

42-401 through 42-408, which is specifically limited to the '
use of Idaho waters in Oregon. This limitation is evident iﬂi?
from the legislative history of the Act. e
On February 5, 1915, Representative’FraT§ E. Trotter of i
Owyhee County introduced House Bill 217X/ to allow the use €1

L R
I/ House Journal, Feb. 5, 1915, p. 183. T
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of Idaho water in sister states under certain conditions:
House Bill No. 217

By Trotter !

AN ACT

AUTHORIZING AND EMPOWERING THE STATE ENGINEER IN CERTAIN
CASES TO ISSUE PERMITS TO APPROPRIATE THE PUBLIC WATERS
OF THE STATE OF IDAHO WHERE SUCH WATERS ARE TO BE

USED IN A SISTER STATE AND ESTABLISHING A PROCEDURE
UNDER WHICH PROOF OF COMPLETION AND PROOF OF BENEFICIAL
USE CAN BE MADE BY THE APPROPRIATOR AND CERTIFICATE OF
COMPLETION AND LICENSE ISSUED BY THE STATE ENGINEER, AND
DECLARING AN EMERGENCY THEREFOR.

Be It Enacted By the Legislature of the State of Idaho.

Section 1. That whenever it shall be desired
to appropriate the public waters of the state of
Idaho for use in a sister state, the State Engineer
shall grant a permit upon proper application therefor,
provided he be satisfied that the interests of the
State of Idaho will not be materially injured by
such use of its public waters in a sister state and
provided the intending appropriator shall file with his
application for permit a certificate from the proper
officer or official of the State into which the water
is to be diverted, showing to the satisfaction of the
State Engineer that the intended appropriation would
be beneficial and that the project for which the intended
appropriation is required is feasible.

Section 2. The application for permit and the
permit issued thereon as provided in Section 1 of this
Act, shall be in accordance with the laws of the state
of Idaho, relative to the filing of application for
permit and the obtaining of permit to appropriate the
public waters of the State of Idaho

Section 3. Proof of completion of works under

such permit shall be made in accordance with the laws of fﬁ%\
the State of Idaho relative to proof of completion J%&&f
under a permit to appropriate the public waters of ,fg§3=
the State of Idaho, as to all works of diversion RE
under such permit lying within the State of Idaho: g
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PROVIDED, That the State Engineer shall issue no
certificate of completion under such proocf until he
shall have received from the officer or official
mentioned in Section 1 of this Act a certificate to
the effect that the proper public records of such
sister State show the works to have been completed
under said permit, said certificate to show in
second-feet the capacities of the various conduits
constructed and to show in acre-feet the capacities
of reservoir, if any there be, constructed in such
sister State under. said permit,

Section 4. The State Engineer shall issue a
license in accordance with the laws of the State of
Idahe relative to the issuance of license under a
permit, whenever he shall receive a certificate from
the officer or official mentioned in Section 1 of this
Act, to the effect that the proper public records
of such sister State show that beneficial use has
been made of the waters sought to be appropriated
under said permit, said certificate to show the ex-
tent of such use in second feet. If such use is
for irrigation, such certificate shall give a descrip-
tion by legal subdivisions of the land which is
irrigated by such water. If such use is for power
purposes, such certificate shall describe the loca-
tion of the point of use.

Section 5. Appropriations of water made under
the provisions of this Act shall be subject to the laws
of the State of Idaho relative to administration,
control and distribution of public waters, so long as
sald waters appropriated in accordance herewith shall
remain within the State of Idaho; and, PROVIDED FURTHER,
That such rights in their entirety shall be subject
to all laws of the State of Idaho which have been or
may be passed from time to time relative to the approp-
riation and control of public waters, to the end that
such rights may be upon a parity with water rights
within the State of Idaho.

Section 6. The State Engineer is hereby empowered
to make such rules and regulations as may be necessary
to the proper administration of the provisions of
this Act.

Section 7. All acts and parts of acts in conflict
with the provisions of this Act are hereby repealed.

Section 8. Whenever any person or persons feel
themselves aggrieved by the determination or decision
of the State Engineer relative to the granting of permi
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the issuance of certification of proof of completion
or the issuance of license, as hereinbefore provided
for, such person or persons may appeal to the courts,
provided that such appeal shall be taken within 60 days
from the date of such determination or decision by
the State Engineer, and shall be perfected when the
appellant shall have filed in the office of the Clerk
of the District Court of the county in which the
intended point of diversion under the water permit

is located, a copy of the official records of the
office of the State Engineer having to do with such
determination or decision of the State Engineer.

Section 9. No permit to appropriate the public
waters of the State of Idaho shall be granted by the
State Engineer, unless the sister state, to which
it is desired to divert such water, shall have enacted
legislation generally similar in purport to the
provisions of this Act, whereby water may be approp-
riated within such sister state for use within the
State of Idaho.

Section 10. An emergency existing therefor this
act shall take effect and ?e in force from and after
its passage and approval.g :

The bill in this form was referred to the House Committee on
Irrigation, Reservoirs and Reclamation (House Journal, Feb. 11
1915, p. 236) which recommended that the Bill not be passed.
House Journal, Feb. 16, 1915, p. 284, The bill was then
referred to the Committee of the Whole House for amendment
(House Journal, Feb. 19, 1915, p. 321) and was reported out
with a "do pass" after being amended to apply to Oregon

rather than any sister state (the amendments are shown by

the striking through of deleted words and the underlining of
added words):

House Bill 217
By Trotter
AN ACT

AUTHORIZING AND EMPOWERING THE STATE ENGINEER IN CERTAIN
CASES TO ISSUE PERMITS TO APPROPRIATE THE PUBLIC WATERS

2/ This is the title and text of original H.B.217 which is
presently housed at the Idaho Supreme Court Library.

]
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OF THE STATE OF IDAHO WHERE SUCH WATERS ARE TO BE
USED EN-A-SISTER-SFATE IN THE STATE OF OREGON AND
ESTABLISHING A PROCEDURE UNDER WHICH PROOF OF COM-
PLETION AND PROOF OF BENEFICIAL USE CAN BE MADE BY
THE APPROPRIATOR AND CERTIFICATE OF COMPLETION AND
LICENSE ISSUED BY THE STATE ENGINEER, AND DECLARING
AN EMERGENCY THEREFOR.

Be It Enacted By the Legislature of the State of Idaho.

Section 1. That whenever it shall be desired to
appropriate the public waters of the state of Idaho
for use in a-sister-state; the State of Oregon, the
State Engineer shall grant a permit upon proper appli-
cation therefor, provided he be satisfied that the
interests of the State of Idaho will not be materially
injured by such use of its public waters in a-sister
state the State of Oregon and provided the intending
appropriator shall file with his application for permit
a certificate from the proper officer or official of
the State into which the water is to be diverted,
showing to the satisfaction of the State Engineer
that the intended appropriation would be beneficial
and that the project for which the intended approp-
riation is required is feasible.

Section 2. The application for permit and the
permit issued thereon as provided in Section 1 of this
Act, shall be in accordance with the laws of the state
of Idaho, relative to the filing of application for
permit and the obtaining of permit to appropriate
the public waters of the State of Idaho.

Section 3. Proof of completion of works under
such permit shall be made in accordance with the laws
of the State of Idaho relative to proof of completion
under a permit to appropriate the public waters of the
State of Idaho, as to all works of diversion under such
permit lying within the State of Idaho: PROVIDED, That
the State Engineer shall issue no certificate of com-
pletion under such proof until he shall have received
from the officer or official mentioned in Section 1 of
this Act a certificate to the effect that the proper
public records of such sister State show the works to
have been completed under said permit, said certificate
to show in second-feet the capacities of the various
conduits constructed and to show in acre-feet the
capacities of reservoir, if any there be, constructed
in such sister State under said permit.
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Section 4. The State Engineer shall issue a
license in accordance with the laws of the State of
Idaho relative to the issuance of license under a
permit, whenever he shall receive a certificate from
the officer or official mentioned in Section 1 of this
Act, to the effect that the proper public records of
such sister State show that beneficial use has been
made of the waters sought to be appropriated under said
permit, said certificate to show the extent, of such
use in second feet. If such use is for irrigationm,
such certificate shall give a description by legal
subdivisions of the land which is irrigated by such
water. 1If such use is for power purposes, such certi-
ficate shall describe the location of the point of use.

Section 5. Appropriations of water made under
the provisions of this Act shall be subject to the laws
of the State of Idaho relative to administration, con-
trol and distribution of public waters, so long as
said waters appropriated in accordance herewith shall
remain within the State of Idaho; and, PROVIDED FURTHER,
That such rights in their entirety shall be subject to
all laws of the State of Idaho which have been or may
be passed from time to time relative to the appropria-
tion and control of public waters, to the end that such
rights may be upon a parity with water rights within
the State of Idaho.

Section 6. The State Engineer is hereby empowered
to make such rules and regulations as may be necessary
to the proper administration of the provisions of this
Act.

Seetion-7---All-aets-and-parts-ef-aets-in-econfliet
with-the-provisiens-ef-this-Aet-are-hereby-repeated:

Section 8-7. Whenever any person or persons feel
themselves aggrieved by the determination or decision
of the State Engineer relative to the granting of permit,
the issuance of certification of proof of completion or
the issuance of license, as hereinbefore provided for,
such person or persons may appeal to the courts, provided
that such appeal shall be taken within 60 days from the
date. of such determination or decision by the State
Engineer, and shall be perfected when the appellant
shall have filed in the office of the Clerk of the
District Court of the county in which the intended point
of diversion under the water permit is located, a copy
of the official records of the office of the State
Engineer having to do with such determination or decision
of the State Engineer.

Section 9-8. No permit to appropriate the public
waters of the State of Idaho shall be granted by the
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State Engineer, unless the sister state, to which it
is desired to divert such water, shall have enacted
legislation generally similar in purport to the pro-
visions of this Act, whereby water may be appropriated
Wéthin such sister state for use within the State of
Idaho.

Section 10-9. An emergency existing therefor this
act shall take effect and be in force from and after its
passg§§ and approval. (House Journal, Feb. 23, 1915,

p. 3 .

The amended bill then passed the House (House Journal, March 1,
1915, p. 446) and was presented to the Senate as '"permitting
the use of Idaho waters in Oregon.'" (Senate Journal, March 2,
1915, p. 294) It passed the Senate in this form and was then
enacted into law.

It must be noted that the 1915 Act, although clearly passed
only for the use of Idaho water in Oregon, contains some
language which is not strictly limited to use of Idaho waters
in Oregon. In particular, Section 8 of the 1915 Act, now
codified at I.C. 42-408, could be read as a general provision
~governing the use of Idaho water in any sister state and

- thus allowing interstate diversions under the conditions of
I.C. 4Z2-408:

Section 8. No permit to appropriate the public
waters of the State of Idaho shall be granted by the
State Engineer, unless the sister state, to which it is
desired to divert such water, shall have enacted legis-
lation generally similar in purport to the provisions
of this Act, whereby water may be appropriated within
such sister state for use within the State of Idaho.

However, the legislative history just discussed would require
another, and I believe the preferred, interpretation of I1.C.
42-408., The Act as passed in 1915 allowed only. for diversions
to Oregon. However, as the legislature would specifically
approve interstate diversions on a state by state basis, the

Act embodied a mechanism for the administration of diversions

to such sister states. Such state by state approval occurred

in 1919 as to Wyoming; 1949 as to Nevada; and 1970 as to
Washington. See I.C. §§42-409, 42-410, and 42-411, respectively.

Section 8 of the 1915 Act was amended in 1925 to add the
underlined language appearing below:
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42-408. Appropriation subject to reciprocal legis-
lation -- Certain waters excluded.-- No permit to
appropriate the public waters of the state of Idaho
shall be granted by the department of water resources,
unless the sister state, to which it is desired to
divert such water, shall have enacted legislation
generally similar in purport to the provisions of this
chapter, whereby water may be appropriated within such
sister state for use within the state of Idaho: ro-
vided, that no permit to appropriate the waters of the
Pend d'Oreille, the Clark Fork of the Columbla, or
Spokane rivers, or any of the streams or lakes tribu-
tary thereto whose waters drain into the said streams,
shall be granted where such waters are to be used
outside of the state of Tdaho: and, provided further,
that no permit to appropriate or impound the waters of
Lake Coeur d'Alene shall be granted where such waters,
or electrical energy to be developed therefrom is to
be used outside of the state of ldaho.

This language confuses the interpretation of the Act. If

the original act applied only to Oregon, then this language
affecting Northern Idaho should have been included as a
separate section, much as the sections affecting Wyoming,
Nevada, and Washington were added. On the other hand, since
I1.C. 42-408 is arguably part of a comprehensive administration
for any use of Idaho water in another state, the amendment

of I.C. 42-408 may have been designed to protect diversions
of certain Northern Idaho waters to any sister state. Thus,
the proper place for such a restrictIon is within I.C. 42-408
which generally governs the administration of the out-of-
state diversion.

JPB:dlc
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WINDFALL PROFITS
TAX ENDORSED

CIL INSTEAD
OF ROYALTIES

'CORPORATE TAX
TO BE AMENDED

OPEN TRIALS
NOT REQUIRED

LIEUTENANT
GOVERNOR NAMED
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TEMPERATURE
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PROHIBITED

July 13, 1979 No. 79-14

The MNational Governors' Association supparted oil price dereguiation and
use of a windfall profits tax and other revenues for new energy development,
energy conservation, and to help the poor pay higher fuei biils. The gover-
nors, meeting in Louisville, KENTUCKY, July 8-10, also approved resolu-
tions cailing for stricter controis over nuclear power plants, urging nation-
wide uniform standards for interstate trucking, calling on the president to
grant emergency environmental waivers to permit power and industral
plants to convert from cil to coal, recommending a trust fund for hazardous
waste management, and asking international aid for Indochinese refugees.
INDIANA Governor Otis R. Bowen was elected chairman, succeeding Ken-
tucky Governor Julian M. Carroil.

Under HB 1033 just enacted by the LOUISIANA legislature, the state will
take barrels of oil *in lieu™ of royalties for cil pumped from state lands. Ac-
cording to sponsoring legistators, the state will get about 32,000 barrels of
oil a day which will convert to 832,000 gallons of gasoline each day, or
about ane sixth of the state’s daily consumption. The state will seil its oil to
local, smail refineries which will be reguired to sell the gasaline within the
state.

- ILLINQIS Gavernor James R, Thompson is expectad to use his amendatory

veto power on a corporate incame tax rate increase approved by the legisla-
ture. The legislature enacted z 6.85 percent rate, up from 4 percent, and the
governor had asked for a 6.5 percent rate. A short special session to work on
the tax measure is anticipated if the governor amends the biil. A naw tax rate
to raise about $460 million became necessary after the state's supreme court
ruled last March that a corporate personal property tax was unconstitutional.

The U.S. Supreme Court ruled?July 2 that the press and the public do not
have the constitutional right under the Sixth ar Fourteenth Amendment to
the U.S. Constitution to attend criminai trials. The 5-to-d decision, which
affirmed a NEW YORK Court of Appeals ruling in 3 1976 murder trial,

HY Pl om g aed - H -l m e ey - . - - P -
gives judges wise freadam in cleariag courtrooms of spegiators and neowsmean,

NORTH DAKOTA Governor Arthur A. Link hds signed an executive arder
naming Lieutenant Governor Wayne G. Sanstead as head of the state's new
Federal Aid Coordinator Office. The position was quthorized by the lagisia-
ture. With three divisions, the office will administer continuing programs in-
volving the flow of more than $19 million in federai funds to tocal and state
agencies,

The U.S. Department of Epergy announced on July 10 that the thermostats
in all nonresidential buildings axcept hespitals, elementary schools, day-care
centers, and lodging portions of hoteis must be set no lower than 78 degrees
for cooling and no higher than 65 degrees for heating. The pian is effective
July 16 and will run for nine manths. The DOE saig that the states will be
responsible for carrying cut the ptan,

TEXAS Governor William P. Clemants has signed two laws protecting the

media from newsrocm searches. The criminal code was amended so that’

justices of the peace can no longer tssue search warrants, A second amend-
ment ta the state's criminal code prohibits evidentiary searches of néiu'sl;-
rooms of newspapers, magazines, and broadcast stations.
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COLORADQ Governor Richard Lamm has signed legislation prohibiting the
diversion of any of the state's water resources outside the state (H.8, 1409).
A Colerado farmer owning contiguous agricultural land in an adjacent state
must get the state engineer's approval and specific autharity from the Geners!
Assembly before diverting Coiorado water to that land. Meanwhile, in Denver,

a trial has begun to determine whether four business groups have rights io
about 20 million acra-fzet of Colorado groundwater. The companies intand Lo
drill more than 1,000 water wells. More than 100 lawyers representing state./
federat, and locai qovernments and private interests were present at the firs/t
day’s proceedings. <
The PENNSYLVANIA legisiature passed a $6.3 billion budget July 4. The state
was without 2 budget for the first four days of the 1979-80 fiscal year. The
budget had stafled in the house in a dispute aver a gasoline tax increase which,
as passed, raises the tax from 9 to 11 cents a gallon. The stata’s 2.2 percant
personal income tax and the 10.5 percent carparate net income tax will ramain
at current levels through 1981, at which time they will revert to 2 and 9.5 per-
cent respectively,

OHIO's equal viald formula for financing public education, which depends an
both local and state taxing efforts, has been upheld by the state's sugrame
court. The decision overrules a district appeals court ruling which held that the
system discriminates against pupils in poorer districts. The supreme court did
agree that the system will cause soma “inequality” amaong school districts, but
“we cannot say that such disparity is a product of a system that s $Q irra-
tional as to be an unconstitutional viotation,"

NEW JERSEY has presented Resorts International, Inc., which operates a
cazino in Atlantic City, a 51.6 million bill far costs refating {o the state's one.
year investigation and seven-week license hearing. The state’s casino law re-
quires that all costs relating to licensing and inspections be paid by the casinog.

Governor Victor Atiyeh of OREGON signed a bill June 18 outlawing “Elind
bidding"” on motion pictures—a nractice that reguires theater awners to commit
themselves to showing a new movie before they have seen it and sometimes be-
fore the picture has even been made. Fourteen othar states have passed similar
faws, -

NEW YORK Governor Hugh Carey has signed legis!ation ailowing illegitimate
children to inherit from thair fathers as well as their mothers. |n MICHIGAN,
Governor Williarn G. Milliken has signed legistation prohibiting any referencs
on a birth certificate to the legitimacy o iHegitimacy of a child.

MASSACHUSETTS Governor Edward J, King znnounced July 6 that tne

state’s largest power plant wil! convert from of to coal in 1981, The Massz. -
chusetts industrial Finance Agency voted to give a $96.5 million bond issugto .,
help finance the project. The governor estimated that the conversion will save i
12 miiiion to 14 million barrels of imported @il annually.

WISCONSIN's Department of General Services is experimenting with comp-
puterized car pool arrangements whereby state emplayess with business in tha
sanme place on the same day will travel tcgather,

The CALIFORNIA Supreme Court ruted that parents do not have the:right to 3
authorize some police searches of their minor children's property, The colrt
said that aliawing the searches would vialate the children’s right to due‘fprocess.
Tire case invelveg potce search gf a 17-vear-oid’s lockeq weolbox, witn the
Parents’ consent, and the discovery of nine bags of marijuana,

Pk !'u.:hcd
Phonue: (g

every fiwo weehs by the Council of State Governments, P.O. Box 11210, Lexington, Kentuelty 4057,
iptivn rate: 342 vearly. Raiph Derickson, editor.
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Saturday. . . . may be performed upon the next succeeding business
day ...

Section 73-108, fdahe Code, includes Sunday as a legal holiday.

Automatic tellers do not violate Section 26-1002, Idaho Code. The bank it-
self is not open for the transaction of business and is, in fact, closed. No trans-
action accepted and occurring after regular banking hours is completed and re-
corded until the next regular business day. If the maximum daily withdrawal
is made after the close of business on Friday, and then again on Saturday and
Sunday, the bank debits the total amount against the customer’s account as if
all withdrawls had occurred on the following Monday. The same holds
true for all other transactions. The bank is not open for the transaction of busi-

- ss. It is legally “‘closed”. Note, however, that if the automated teller (or a

1 teller performing the same services) is directly connected {or has access) to
the bank records or computer, then the service goes beyond mere initiation of a
transaction, and would be in viclation of Section 26-1002, fdzho Code.

Although automatic tellers only initiate banking transactions, they are per-
forming a banking service, eventually resulting in a completed transaction. As
such, they are involved directly in the banking business and, therefore, under the
regulation of the Commissioner of the Department of Finance of the State of
Idaho.

Turning now to the question of whether an automated teller is in reality a

premises of a bank, it is lawful and may be used to its fullest extent.

Since the use of the device is ﬁ:.ﬁ_z_ a mechanical means of communicating
with the bank, the placing of the device off the physical premises of the bank
would not constitute banking nor constitute the device to be a branch bank.

A branch bank is commonly considered to be a building containing teiler’s
windows, desks and chairs, customer counters, and bank personne! with whom
the banking public may transact s full range of banking services. An automated
teller is obviously not an “office™, and only 2 very few of the kinds of trans.
actions normally associated with a banking office or place of business can be
initiated at such a machine, It is more closely analogous 1o a mail box or a tele-
phone through which a customer may communicate sir his bank to accomplish
certain routine transactions,

The Comptroller of the Currency of the United States has advised that an
automatic teller would not constitute branch banking, or be considered a branch
office. branch agency, additional office, or branch place of business within the
common understanding of those terms. Advisory opinion (December 12, 1974),
In addition, the Attorneys General of Texas, Kansas, and Florida have author-

commaon understanding of those terms. Advisory opinion (December 12, 1974).
In addition, the Attomeys General of Texas, Kansas, and Florida have author-

branch bank, it is generally conceded that so long as the device is on the
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ized the use of automatic tellers, although branch banking is prohibited in each |

of these states, ,

An azutomatic teller i3 merely a mechanical communication device enabling
an established costomer of a bank to initiate a routine banking transaction at
his convenience. The same limited mechanical functions could be performed by
2 live teller without violation of statute and in accordance with the same theory.
If a transaction occurs when the bank is “closed™, it is processed and legally
completed on the next succeeding business day. Therefore, the purely mechani-
cal transactions executed by an automated teller, or the same transactions exe-
cuted by a live teller, on Saturdays or legal holidays do not violate the statutory

prohibition of fdaho Code, Section um _Dou EE cannot be considered branch

banking.

AUTHORITIES CONSIDERED:
1. Jdaho Code, Sections 26-1002, 73-108.
2. Bernstein v, Northwestern éﬁh.c.nn‘mw:w. me Pa. Super, 73, 41 A.2d 440.

. 3. In re Farmers State Bank a&h_ﬁxmnza .mu m D. 51, 58-59, 289 N.W. 75,
78-79.

DATED this 16th day of April, _cqm
ATTORNEY Omme>r Om IDAHO

WAYNE L, KIDWELL
Attorney General

ANALYSIS BY:

BILL F. PAYNE
Business Regulations Division

ATTORNEY GENERAL OPINION NO. 22-75

TO: West Bonner Water District No. |
¢/o Tom Cooke, Esq.
P.O. Box 788
Priest River, idaho 83856

Per request for Attorney General Opinion.

QUESTION PRESENTED: Is it legal to transport Idaho water to the State of
Washington without specific statutory mc:_c:c&

CONCLUSION: Appropriation of Idaho ,E:: outside the State is m:c._ai to
reciprocal legislation of that state, and Washington having enacted such recipro-
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cal legislation is entitled 10 appropriate Idaho water for use within the State of
Washington.

ANALYSIS: In 1915 the Idaho Legislature enacted Chapter 4 of Title 42 of the
ldaho Code which deals with the subject of appropriations for use outside the
State, Section 42-405, Ideho Code, sets out the basic law of appropriations of
water and reads in part:

Appropriations of water made under the provisions of this chapter
shall be subject to the laws of the state of Idaho relative to administra-
tion, control and. distribution of public. waters, so long as said waters
appropriated in accordance herewith shall remain within the state of
Idaho: . .. {Emphasis added.)

e Legislature at the same time enacted an exception to the general rule of
priation and 5 42-408 provides the following:

Appropriation subject to reciprocal legislation — Certain waters ex-
cluded. — No permit to appropriate the public waters of the state of
Idaho shall be granted by the department of reclamation, unless the sis-
ter state, to which it is desired 1o divert such water, shall have enacted
legistation generally similar in purport to the provisions of this chapter,
whereby water miay be approprigted within such sister state for use
within the state of fdaho: . . . (Emphasis added.)

These two statutes read together clearly indicate that the waters of the State
of ldaho can only be appropriated for use within Idzho, unless the adjoining
state which desires to appropriate Idaho water has reciprocal legislation which
authorizes the diversion of its water for use within the State of Idaho, Section
42-408 excepts certain Idaho waters from out-of-state appropriations,

Due to the lack of such reciprocal legislation in the States of Oregon,
ming and Nevada, the Idaho Legislature passed specific legislation authoriz-
e appropriation of Idaho water for use within those states. Nevada in 1957
did enact a general reciprocity statute which antedates § 42-410 of the /daho
Code,

On the other hand, the State of Washington in 1917 enacted zﬁam statutes —
R.C.W. 90.03.300, 90,16.110 and 90.16,120 — which authorize appropriations
of Washington water for use outside their state. These statutes arc very similar to
§ 42408, Jdaho Code, and it would .appear that under Idaho and Washington
Legistation a Washington citizen can appropriate Idaho water for use within his
stale,

In 1970 the Idaho Legislature enacted specific legislation for the State of
Washington to authorize the appropriation of Idaho water for use in the area of
Pullman, Washington, In light of §42-408 and Washington's reciprocity statutes,
this section, §42-411 of the fdaho Code, seems superfluous, [T by this legisiation
the Idaho Legislature intended to limit reciprocal agreement to a specific area
within the State of Washington, then the repeal or M_Em:aaoi of §42-408

o T
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would have been necessary to conform with the intent of §42-411. It would be
unreasonable to assume that the specific provision of § 42411, fdeho Code
impliedly repeals § 42-408 of the fdaho Codeé eliminating reciprocity (unless
authorized by specific legislation.} In addition the repeal of statutes by implica-
tion is not favored, and normally only takes place when the new law contains
provisions which are contrary to, but. do not expressly repeal those of a former -
law making the two laws totally irreconcilable! C.J.S., Statutes § 286, page 477.
State v. Davidson, 78 ldaho 553, 309 P.2d m: Qomd Rydalch v. Glauner,
83 1daho 108,357 P.2d 1094 Dwm: :

Sections 42408 & 42411 of the ldaho Code are not irreconcilable, nor are
they inconsistent, but the Legislature merely granted specific authority for the .
appropriation within that area. Section 42-408, Jdaho Code is still in existence,
and authorizes the appropriation of Idaho water for use within a state which has
reciprocal legislation. Such an appropriation maust be made in accordance with -
the laws of the State of Idaho as set out in Chapter 4 of Title 42.

In conclusion the State of Washington is authorized to appropriate Idaho
water and use it within the State of <<._m:_=m_cn pursuant to §42-408 of the
Idaho Code and subject to our appropriation laws, and likewise an ldaho citizen
may approprizte Washington water for use E::: our state. Only a repeal of
§42-408 or an amendment to that section will effectively limit the appropriation
of Idaho water for use in limited areas of the State of Washington.

AUTHORITIES CONSIDERED:

1. fdaho Code § 42-4035,

2. fdaho Code §42-408.

3, Idaho Code 542411, o

5. Rydalch v, Glauner, 83 1daho 108, 357 P.2d 1094 (1961);

6. C.1.S., Statutes § 236, P

ATTORNEY GENERAL OF TIIE STATE OF IDAHO

WAYNE L. KIDWELL
Attorney General =

ANALYSIS BY: ”

URSULA GJORDING S _g s
Assistant Attorney General R R




I October18, 1967

Mr. R. Keith Higginson
State Reclamation Englineer
Department of Reclamation
BUILDING

Dear Mr, Higginébn: :

We have your letter of recent date wherein you request
this office’s opinion as to whether the application of the
Board of Regents of the University of Idaho for the appro-
priation of water from the Potlatch River for use in both
Idaho and Washington can be approved.

The question of whether a lawful appropriation of the
waters of this State can be made for application to beneficial
use in another state where there is no specific statutory
authorization granting such a right has been answered in the
negative by the Idasho Supreme Court. Walbridge v. Robinson,
22 Xdaho 236, 125 Pac. 812 (1912). The Court there held
that the waters of Bear Creek, located wholly within the
State of Idaho and tributary to the Clearwater River, could
not be appropriated and applied to beneficial use in Montana.
The Court reasoned that because the title to the public waters
of the State was vested in the State for the use and benefit
of 1ts citizens and because the State had not authorized the
appropriation of such waters outside its boundaries, there
existed no right to appropriate those waters for use beyond
ite jurisdiction, After the decision in that case, the legis~
lature has specifically granted a right to appropriate water
for use in the statea of Oregon, Wyoming, Nevada and Utah.

Idaho Code, Sections 42-402, 405-409 (1947), Sections 42401,

403, 404, 410, 3401, 3402 (Supp. 1967).

There is no legislative authorization permitting the
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Mr. R. Keith Higginson - 2. October 18, 1967

appropriation of the waters in question for use in Washingtou.
Therefore, it is our opinion that such would be prohibited
and that to the extent the application contemplates use of

U be approved T T e e i e

' FOR THR ATTORNEY GENERAL ~~ ~~° "7

WILLIAM D, COLLINS
Assistant Attorney General

(Gu

WDCedh oo

e,

(T
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- the water beyond the jurisdiction_p§ the State, it should not

¥ery truly yours, . 7
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apportionment. In this case, we have decided that Congress has provided its
own method for allocating among the Lower Basin States the mainstream
water to which they are entitled under the compact.”**' The Court also
conciuded that while the Compact pertained to a division of waters between
the Upper and Lower Basin States, it did not purport to make any division
among the Lower Basin States, which division was the principal issue in this
case." In the event of a shortage of available water, the Secretary was
required to follow certain provisions set out in the Act,”*® but he otherwise
had discretion to choose among recognized methods of apportionment or
devise reasonable methods of his own.'**

1373 U.S. 1t 565,

5. at 566.

3 hese included provisions regarding river regulation, navigation, flood control and
nt perfected rights.” Jd. at 593-594. But “in no event shall more than 4,400,000
et be apportioned for use in California including all present perfected

rigitts = * * At H(B)(3) of the Court’s decree. See alsa 373 U.S. 5446, 560-562,
567-568, and note 108 supra. See note 138 supra, regarding the States' regpective
shares when the available mainstream water is sufficient to supply them.

The 1968 Colorado River Basin Project Act. §301{h), 82 Stat. 885, 883 (1968), 43
U.S.C §1521(b) (1970), provided that art. 1I(B)(3) of the Court’s decree in 376 U.S.
340 “shall be so administered that in any year in which, as determined by the Secretary
fof the interior|, there is insufficient main stream Colorado River water available for

release to satisfy annual consumptive use of seven million [ive hundred thousand -

acre-feet in Arizona, California, and Nevada {see note 138 supra], diversions from the
main stream for the Central Arizona Project shall be so limited as to assure the
availability of water in quantities sufficient to provide for the aggregate annual
consumptive use by holders of present perfected rights, by other users in the State of
California served under existing contracts with the United States by diversion works
heretofore constructed, and by other existing Federal reservations in that State, of four
million four hundred thousand acre-feet of mainstream water, and by users of the same
character in Arizona and Nevada. Water users in the State of Nevada shall aot be
required to bear shortages in any proportion greater than would have been imposed in
he absence of this subsection 301(b). This subsectiun shall not affect the relative
ities, among themselves, of water users in Arizona, Nevada, and California which
:.9 to diversions for the Centra! Arizona Project, or amend any provisions of said
gcree.” Section 301(c), 43 US.C. 315214¢) (1970, provided that this limitation
“shall not apply so fong as the Seerztary shall determine and proclaim that means are
available and in operation which augment the water supply of the Colorado River
system: in such quantily as to make sufficient mainstream water available for release to
satisfy annual consumptive use of seven million five hundred thousand acre-feet in
Arizona. California, and Nevada.’

Section 502 of the Act, 43 U.S.C. §1332 (1970), provided that in order 1o comply
with and carry nut the provisions of the Colorado River Compact, the Upper Colorado
River Basin Compact, and the Mexican Water Treaty, the Secrctary of the Interior
should propose, msbmit to the Statz Governors for review, and adopt criteria for the
covtdinated fong-range operation of r2senvoirs built under this Act, the Bouider Canyan
Project Act, and the Boulder Canyon Project Adjustment Act. Certain _.:“:ain:f
criteria were included in this section of the Act.

" The Court added, “Congress still #:7 broad powers nver this naviguble mternational

VALIDITY OF STATE LEGISLATIVE RESTRICTIONS
ON TAKING WATER GUT OF STATE

Several statutes have been enacted in the Western States regarding the
question of the appropriation of water in one State for use in another State.
A number of such statutes pertaining to the wse of water from surface
watercourses are discussed in chapter 7.*% Some of these statutes, as well as
some statutes pertaining to the use of ground water,"® include prohibitions
or restrictions of varying kinds and degrees, with respect to the taking of
water out of one Slate for use in another State. Some of the variations in
such legislation include: (1) Colorado legislation which provides that it is
unlawful to divert or transport the waters of streams or other sources of
water in the State into any other State for use therein;' and (2) Utah
legislution which provides that water may be appropriated from interstate
streamms in Utah, to be conveved into any border State for use therein,
provided the sistec State has reciprocal legistation." Some of the statutory
provisions pertain only to certain interstate projects'®® or certain other
States 130

A number of statutes have required specific legislative approval for any or
certain out-of-state transport of water, such as the Texas statute held
unconstituticnal in the 4ftus case, 15 discussed below. As another variation,
Arizona legislation provides that while water may be appropriated from surface
watercourses  for  projects that overlap the statelines, the State Land

stream. Congress van undoubtedly reduce or enlarge the Secretary’s power s ar
373 U.8. at 594.

The Court said the Act was passed “in the exercise of the congressional power to
control navigable water for purposes of flood control, navigation, power generation,
and other objccts,” and added that the Act “f5s equally sustained by the power of
"Congress to promate the general welfare through projects for reclamation, irrigation, or
other internal improvements.” 7d. at 587 (emphasis added). It is not entirely clear what
the Court would have held if the Act had been regarded as only an exercise of either
the commerce power or general welfare power alone, not in combination. The Act
stated that it was “{f]or the purpose of controlling the fluods, improving navigation,
and regulating the flow of the Colorado River, providing for storage and for the
delivery of stored waters therzof for reclamation of public Jands and other beneficial
uses exclusively within the United States, and for the generation_of electrical
energy * * * 743 US.C. 5617 71970).

See the discussion in chapter 7 at notes 542-852.
One of the statutes, however. has recently been repealed. Mont. Rev. Codes Ann.

£46. Wyo. Srat. Ann. §41-151 (19375 cited in chapter 7 n. 852, was repealed by

=
=t

£R%-809 (1964), cited in chapier 7 n. 346, repealed by Mont. Laws 1973, ch, 452 w

Wyo. Laws 1974, ch. 25, which also :=pezled §41-1.4 regarding ground waters m:a

M N Mex. Star. Aann. 575-11-20 (1968). Ses note 145 recarding Wyoming.

enacted modified provisions. fd. §41-170 3 (Interim Supp. 1974). M

*"Colo. Rev. Star. Ann.
“ Ltah Code Ann. £ 73-

@mmq.mw-uoum.c;om:wquv;.caim.«;mmw&mL.mwaa.
2-8{196&).

1% See. e, Ariz, Rev. Stat. Ann, £43-133 (195 4}, discussed below.
N

2. E,:_o Code Ann. % 542-401 20 410 (Supp 1969).

:i%.ﬁ VI
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Department may decline to issue a permit it the proposed point of diversion is
within Arizona and the place of use in another State 151

The validity of such statutory restrictions on taking water out of the State
appears to be rather unsetiled, and may depend upon the nature of such
restrictions and affected rights and waters, and other circumstances, In a case
decided by the United States Supreme Court in 1908, Hudson County Water
Company v. McCarrer, New Jersey had enacted a statufe which, after reciting
the need 0 preserve the fresh water of the State for the heafth and prosperity
of its citizens, made it unlawful 1o transport or carry the waters of any stream,
lake, or pond into any other State for use therein. A

fter its enactment, a New
Jersey water company contracted to transport water from the Passaic River to

New York City, at 3 minimum rate of 3 million gallons u duy, and the New
Jersey Attorney General brought suit under the statute to enjoin such
transport. The company asserted that the statute was uncenstitutional in that
“it impairs the obligation of contracts, tukes property without duc process of
» interferes with commerce between New Jersey and New York, denijes the
rivieges of citizens of New Jersey to vitizens of uther States, and dentes to
them equal protection of the laws.” ' But the Court upheld the validity of the
statute as applied to the defendant water company. The Court, through Justice
Holmes, said, “The courts below assumed or decided and we shall assume thar
the defendant represents the tights of a riparian proprietor, and on 1he other
i hand, that it represents no special charter powers that give it greates rights than
. those.” 15 The Court also said, among other things:

——

'¥! Ariz. Rev, Stat. Ann, §45-153 (1956).
52 Hudson County Water Co. v, McCarter, 209 U.S. 349, 354 (] 908).
A, —mu\h&.

The Supreme Court added thag on these assumptions the lower
“pointed out that a riparian proprictor has na right to
reasonable distance from the
ordinary uses,

appellute court had
divert waters {or mnure than a
bedy of the stream or for other than the well-known
and that for any purpose anywhere he is narrowly limited in smount, [t
Went on to infer thar his only right in the ccmw of the stream is to have the Now

ontinue, and that there is a residuum of public ownership in the State. It r2inforced
he State’s rights by the State’s title to the bed of the stream where flowed by the tide.
and concludad from tha foregoing und other considerations that, as against the rights of
riparian owners merely as such, the State was warranted -in prohibiting the
of the title to water on a larger scale.

“We will not say thar the considerations that we hgve
conctusion reached: and w

acquisition

stated do mot warrant the
e shall not attempt to revise the opinion ol the lseal court
upon the local law, if, tor the purpose of decision, we accupt the arsument of the
plaintitf in error that it is apen to rovision when constitutional rights are set up. Neither
shall we consider whether such a statule as the one before us might not be upheld, even

if the lower dparian proprietors collectively were the abwlute owhers of the siream. on
the ground that it authorized 2 suit by the State in thyeir interest
appear that they all have teleased their rizhts, See
142 [1902]. But we prefer to put the authority w
upon a broader ground than that which was emph

where it does not
Kanws v. Colorado., 185 1.5, 125,
kich cannot be denied 1o the State
asized below, since in our npinion it

(i
1

S olET e statt oGl Ve BRESTRICHY
vuuk el o ol L W claas

It sometimes is difficult to fix boundary stones c,ﬁs.wm: mr,ﬁ vm.y.ﬁ.”w
right of property and the vcﬂna power when, mm F_n: m‘,wnmmvmc“ at
cisi : ry muc it
we know of few decisions that are vers np . i
recognized that the State as guasi-sovereign m:na m,cﬁmmwwwmwﬂ”wmm MM_.M%
intere ic hi anding in court to pu: : -
interests of the public has a standing in 0 prot me:
ores hin its territory. irrespective &
ere, the water and the Ho_.muﬁ. wit -
wmw assent or dissent of the private owners of .Em “w‘w& ﬂ.c_ﬁ H:.Mﬂ.
mediately concerned. Kansas v. Colorado. 185 L5, 2 1 a2
[1902]; 206 U.S. 46, 99 [1907]; Georgiz v. Tennessee nﬁ% co-
206 U.S. 230, 238 [1907]. What it may protect wkam:ﬁmzﬂmm_mm”mmu..w
int ence | > nar { property outside 2
from interference in the name of ide of the Stae >
jurisdicti would think that it could protect by .
jurisdiction, one wou it could pro e e
i i thin. On this princp !
interference in the same name wi ple of public
i ic d not merely as the inheri 1
interest and the police power, an ritor of
i : - make laws for the preservatio
royval prerogative, the State may make on o
aww:o ms&mnm seems 3 stronger—case Geer v, Comecnicut. 1617 US
Ty Hrsa
ST9 333 1T8o61 - )
The problems of irrigation have ﬂocm_mnm vmnw. M.H.Miﬂmmnwmﬂomn
ide, | 3 ic mtercsts are mor us,
e side, it appears to us that few public u ous,
%%E%Em_u_m mmm independunt of particular theory than ..%m_ .".Em:mmw om.
the public of a State to maintain ths rivers that are wholly within it

suhstantia v C:ﬁ: 1nisne m ﬂvﬂﬁm“ upon Z-@ 1 3 HW.—W
i ! imini ‘ t U.( an_J. QHN_.:.NV [ 1 ..Hm, A
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them te a more periect use. This public” frterest i5 Omniprese

! ,. s
wherever tiere 15 4 STAE; and gows more pressing as %ow: m??“
giows, It is Tumdamental, and we arg ot~ - q..r:wﬁmﬁmwum‘.
property of riparian proprietors cannot be supposed o v Ve dee

: i ' Foopuris. an:t v
roots. ¥ *¥* Bur we agree with the New Jersey courts. a

quite beyond any rational view of riparian rights that an 2

is independent of the more or less attenuated residuum of title that the State mav we
sai se.”" fd. at 334-353. i N - e o
:.MME%M GMMM. case, the Court upheld "._.:u lower no:.n 3 nwﬁﬂos r”wﬂﬁmwwcm.ﬂnmm mk
Connecticut “had power to make it an cnwm.n..un to have in momwwma_._m_uﬁ.w. W.WEE ﬂ”:,m wEH
transportation beyend the Siate, birds ﬁ.w_:..:. had Gm.m: Ec....z_u‘mu.n% o iowm._w e
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of no matter what private owners, could sanction the diversion of an
important stream outside the boundaries of the State in which it
flows .g}nwﬁétﬂﬁ#ﬂmﬂﬂw‘wﬂmﬁﬁ not only to thé
@ﬂ,mﬁ of lower owners but to the initial limitation that it may not
substantially diminish one of the great foundations of public welfare
nd _._mm:wt.\\\ljllir.l.fa -

€ dr¢of opinion. further, that the constitutional power of the

mem_mxﬁ.ﬁm tate to insist that its natural advantages shall rermain Unimpaired by
- its citizens 15 not

CPENCCRT Upon any MIce estimate of the extent of
mm.omm_: use or speculation as to future needs. 1ne egal conception of
The HeCessiTy 15 apt 10 De connmed 15 55T What rudimentary wants,
and there are benefits from a great river that might escape a lawyer’s
view. But the State is not required to submit even to an aesthetic
analysis. Any analysis may be inadequate. * * *

The defense under the Fourteenth Amendment [due process
clause] is disposed of by what we have said. That under Article I,

' §10, needs but a few words mare. One whose rights, such as they

are, ar¢ subject to state restriction, cannot remove them from the
power of the State by making a contract about them. The contract
will carry with it the infirmity of the subject matter [citing cases].
But the contract, the execution of which is sought to be prevented
here, was illegal when it was made.

The other defenses also may receive short answers. A man cannot
acquire a right to property by his desire to use it in commerce
among the States, Neither can he enlarge his otherwise limited and
qualified right to the same ¢nd. The case is covered in this respect by
Geer v. Connecticur. 161 U.S. 519 11551 and the same decision disposes
oI the"argument that the New Jersey law denies equal privileges to
the citizens of New York. It constantly is necessary to reconcile and
to adjust different constitutional principles, each of which would be
entitled to possession of the disputed ground but for the presence of
the others, as we already have said that it is niecessary to reconcile
and to adjust different principles of ommon Asbell v,
209 U.S. 251 {1908)]. frhe right to receive water from
river through pipes 1s subject 10 territorial limits by nature, and those
limits mav be fixed by the State within which the river flows, even if
are made to coincide with the state line 156

e e
— s e e et

owever, a three-judge Federal district court, in Altus, Oklahoma v. Carr
(1966), held unconstitutional, as a violation of the commerce clauge, 57
Texas statute (article 7477b, section 2) which provided that “No one shall
withdraw water from any underground source in this State for use in any other
state by drilling a well in Texas and transporting the water outside the

boundaries of the State unless the same pe specifically authorized by an Act of

%% This case is discussed at note 154 supra.

155309 US. 349, 355-35%. The Court added that “Within the boundary citizens of New
York are as free to purchase as citizens of New Jersey. But this question does not
concern the defendant, which is a New Jersey corporation.” i/, at 358,

"*"The commerce clause, U.S. Const. art. I, 35, provides in part that the Congress shali

- have power “to regulate Commerce * * * among the several States * * *.°

e i fter as approved by it.
Texas Legisiature and therea e N
Mwmmamm per curigm, without any reported opinion, by the Supreme Cou

“not, in the absence of confl

" ¥ direct burden on in

’ ._2\.55.. Oklehoma v. Carr, 255 Fed. Supp.
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»158 This decision was
150

The district court, among other things, said: -
y e Commerce Clause, the Congress of these Unite

Mong
States was specificaily granted the power ,”%ﬁuﬂmimmmmoﬂwﬁammww Mmm ow
[ the states ma /
.mrm mn<2m_. mﬁﬁw_.mwza merce. [This is not to say thata m:mm Msw.wm
terfere icung legislation by Congress, make &
hich may in some measure affect
regulate it. Southern

By wirtue of th

governing matters of local concern w

tent,
i . onumerce, or even, to some €X L Southers
WMMMH“&M% v. State of Arizona, 325 U.S. 761, 767 (1945)

i t ich imposes a
i at_a state may not enact g ch it
e unden o ﬂ:ﬂﬂﬁm commerce or discriminates against interstate

v. DuMond, 336 U.S. 525 * * ¥
THe Miniésota .Wmﬂummmwmm,omwo Us. 352 =* * Cf.wv.uﬁmﬁmmﬁnmwﬁmﬁ.
: m Huron Portland Cement Co. v. City of Detroit, 362 S 4
444 m* *cﬁmc@ocv an undue or unreasonable burden was amm.:ﬁ mw oom
Mwmnr Eﬁm:m:u\_ mm.mm.mom interstate commerce where uniformity
regulation is necessary. | . m
ﬁrm district court agreed with plaintiffs’ no:ﬁm:.:o: that H%Mrw_ﬂﬂwwo”wﬁm%
wEuSEo Court decisions involving natural gas should ocm__w_.o e Ot
this case. The district court said :M: Eﬁc_wmaow M_MMMM ,_lwmmw M”om Mo: i . 1est
Virginia (1923), “the Supreme Court ha e ammorc
State wherein natural gas is ?oa:oma m:a._m a recogn T O e
. mav enact a statute which requires that the consu of sueh 5t
MMMWﬂmUM mnwoamn a preferred right of nﬁnrmmm aver noﬂmﬁﬂiwr:ﬂc e
Siates.” ' The statute was held to be an interference ,MP e
merce. The district court said that in the other nmmm ﬁﬂmm_ N
Kansas Natural Gas Company (1911), “the mcmamama 9:5 o o
Oklahoma statute which denied the right of eminent doma on :mﬂcm; -
use the highways of the state for the purpose. of transporting

commerce. n.

RLHEN

tural
" without the state. The effect of the statute was to deny owners of the na

” Thi d to be
gas the right to transport it out of the state. This statute also was hel
162
invalid under the commerce clause.

828 (W.D. Tex. 1966), invalidating Tex. Laws

1965, ch. 568, 82, at 1245, Tex. Rev. Civ. Stat. Ann. art. 74776, §2 {Supp. 1965).

:mumm.wmmm meMMmMWHWnH. C. E., “Water Rights in Interstate Streams,” in 2 “Waters and

i i ; t “Per
ssed the view, énter alig, tha
ights” §132 (R. E, Clark ed. 1967), has expre . . it “per
Ewﬁ.nn Nmﬂm“o:m by M_:w Supreme Court are nat currently reliable predictors,” citing
curiam 1

Swan v. Adams, 385 U.S. 440, 444 (1967).
168355 Fed. Supp. 828, 837. -
11 | citing Pennsylvania v. West Virginia, 262 U.5.553 G.m%uu.um_ e 20 ot
16314 at 838, citing Oklahoma (West) v. Kansas Natural Gas Co.. us. s the
..;m &mwanﬁ Mosn p:o.ﬁa portions of each of these two opinions,

followi [2]d W W € QL ion on the
¢ L+ aJ 582 ‘We UHNO I decisi
.:m statement from th: th.wmnvwﬁ. _\ th\_ ca A . -




vitasTATE DIMBNSIONS OF WATEK RIGHTS

Fnﬁ x:E.h nmwm Em &mﬁnﬁnc:n.g referring briefly to the Hudson case,
discussed above, and some other cases, said:

(Continued)
character and purposes of the
right to pass under * * * oro
1he power of the state to m

Oklahoma statute. * * * It denies to appelieey the lesser
ver [the highways] * * * Tpis discrimination ig beyord
ake. * * ¥ [Nio state can by action or inaction prevent,
, discriminate against or directty regulate, interstate commerce or
of these inhibited particulars the statute of
Kansas Naturaf Gas Co., suprq at 2632, '
preme Court discussed and distinguished itg
ssed above, ay follows: “*Hudson County Water
we have seen, on our attention. A statute of
which made it unlawry] for any person or
R pipes the waters of any fresh-water lake,
erein. Two Propositions may be said to be the
the decision of the eourt below sustaining the statute (1) “The
e

8 i ich its
population has multiplied in numbers and increased in material welfare. The regulution
of the use and disposal of such waters, therefore, if it :d he power of the
is amo g_most importa jec

Oklahoma offends.” Oklahoma {West) v.

In the Oklahoma fWest) case the Sy
easlier opinion in the Hudson case, discu
Co. v, McCarter, 209 U.S. 349, is urged,
the State of New Jersey was involved,
torporation to transport or carry throug,

river, etc., into any other State for usc th
foundati

Stream to a distance for the use of athers.” It was further declared that the
authorized the acquisition of water ‘only by riparian owner:
limited. Not that the ownership is common and public.” And the contention was
rejected that the title of the individual riparian owner was to the water itself—ihe fluid
‘considered as a commodity —and exclusive against the public and against all persons

excepting other riparian owners. [For the acrual language of the Hudson case, sce the
quotation at note 153 Supra. | ‘

“It is clear that neith
appellant in the case at
case here, though the p
ground than that whic
1scussed an ]

common law
$. and for purposes DATTOW |y

er of these propositions w
bar. Nor does any principle
ower of the State to enact

h was emphasized below .’ The police power of the Siae Wwas

liculty expressed o 1IXing ‘boundary stones hetween® it and the
right of private Property which was usserted in the £ase INTIe Were Tew decisions Tt
was mwmﬂ.ﬂa}s‘mmmrﬂm@ TUCH I point. But certain principles were expressed, of which

: ieticn:, 161 U8 519 [189¢; see note 154 suprz ], wis considered as
furnishing an illustration and Kansas v. Coloradn, | 85 U.S. 125 [1907], and

2ny Copper Co., 206 1.5, 230 [1907], some suggestions. -
“That principle was that it was for the ‘interest of the public oy a
the rivers that are wholly within it substa
upon them as the guardjan of the public w
them w more perfect use.’ And this pring
the case and the optnion expressed that
riparian rights that an agreement af no mg
diversion of an important stream outside

il suppart the contentions of the
announced upeon the review of the
: Wag bul ‘upon a broader

State to maintain
ntially undiminished, except by such drains
clfzre may permit for the purpose of turning
ipie was emphasized us the one determining
it was ‘quite beyond any ‘rational view of
tter what private OWncers, could sanction the

of the boundaries of the State in which jt
flows. The private right to apprapriaie is subject nat ondy 1o the rights of the tower

OWners but to the inirial Iimitation tnat it may not substantially diminish ane af the
great foundations of public welfare and health

"It is hardly necessary to say that there

Was O putpose in the case to take trom
Property its uses and commereial rights or t

0 assimilate a flowing river and the wellare
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The Defendan 1 iti i f Article
o sition that Section 2 of A 2
g t seeks to wﬂﬁﬂn—: his HUO ] n ;

’ mL. _.. MU ww a .__..m_.m.wa NEQ. ﬂﬂNmCﬁmﬂ:m_ eXe¢rclse Gm. n_.:w mvo_unnw mO.._MMHJ u..m— .:...“
: eOTY it Sectio tured wa . CiE NAs o
th that Section 2 acts only upon uncap d S <, h ...:I 5 Jﬂ
owner rOn if ﬂwwmu.m.m is an owner. it is the comumon muu.oﬁ_w;w ol ihe Stale

3 1 d

. f Texas. To support this theory and his general position thai under
SN0 B

i i wer, the
ny view the statuie is a reasonable axamﬁw_m of wﬁﬁwﬁwmnm %_MMEHE.
L i imari Greer [sic] v. icut
¢ imarily upon Gr _ ! o
PR Hmmw_%m 55 { mmomv.v Hudson County Water ﬁm.mwmum:.mﬁ
i 209 U.S. 349 * * * (1908); Knight v. Oz,ﬁ.m.m 18 :3 Wamzn.
_“\W.qn.ﬁqﬂ (2d) qc.m.ﬁ_oo&: ;and Em“:uam v. City of Wichita [190 Kans.
474 P : 3 . .
U STl :%mw:‘,““wé cases presents sufficient meoJQ
inion, none of the 4 : , autaorty
! mfnﬂﬂ: to disrezard the holdings .9” the cascs or_w ﬂmﬁﬂamﬁh m
for this Ivania v. State ot West Virginia, and (o m M.us et v
b _umm_...,mm::ﬂm_ Gas Co., which are found to be contro Hrﬂ ﬁ:w Mmmma
Kansa ﬁma herein. Considering the statute in @:mmﬂow or Y with rezard
?mmm% ther it regulates the transportaticn and use o \ “...E e afier it nas
to whe ::mﬁé% from 2 well and becomes perscnal %“w.m“u%o.m e
_munnmmﬂwﬁmz constitutes an unrcasonable %E%mﬁcomﬂﬁ mnmwmwm mﬂnw r [.”,&E t
i cornmerce. Mareover, on the fac this casz it appearfs] fo
_Eonmﬁwnmﬂmﬁ: 2 of Article 7477b does not have E,m its %Mwm.a%ﬂhuﬁ
mm Ew ovmmm:w t0 conserve water resources om%m mﬂw ,ra_.wm m%wm” %D
T i : sE e n benefit to the detriment 57 22
; that it does 56 for her ow 2 L e
In ﬁﬁomﬁ“% as in the case of {Oklahoma] s.wﬁ‘.w. mwﬂwﬂw: :
Mm In the name of conzervation, the statute seeks mn %&.LLW
m_m. ments of water whiie indulging in H:m..mcr.mrwmu__.m. :u,.vn i
vmamdw:mnu the unrestrictad intrustate Eoucp:ﬁh;mﬁ T
e ints within the State, no mait L
etween points within s T how
MMMMﬁW from %:wmﬁn,« County to El Paso County. Texa

Aruati {1
the statute had littie relasion to the cause of conservation.

P atics f oas wells. o7 15t
; in ity pretervation to the regiation of 2 ) .
i -as interested in ity oreervation e P oG 10 nelo
ﬂEor ,ﬂwg reduced to posession the attributes ol aroperty am.n_mwchh.xm..mmv.
S d racno 20 1y
wm.wu% Co. v. Indiang {177 U.5. 190 (1900}], and rz uan% o sderation 4
Eﬁ. qwmu U.S. 61 (1911)]. Indeed. pains were Taken 10 ww‘_;cﬁ HERM. a0t
o .M.H e mmE..m .Om the hea=iits of a great river to a Statz. Aind 5 S s e of the
¢ - T : & it U0 & TurTale
:._mﬁn:ﬂ Momﬂ out the diTf:rence between such a river owans .WMN__ ot
panse . zeping invisibly through ands beneatsh thz = , .
h a substance as zas seeping FouE & ursirdnioss Of
n@wu“a nﬂwwwnqm&msnn the caswes at some length as they nnﬂcmmﬂmmm_ﬂn ; s
¢ j conserve {(wWe [SH K
the contention of appellant hased upen the right to cons n.<5mﬂ e st
ses it) - thz rosources of the State, an ; e e sint
cllant uses it) -the roso " L erty ~r irs restra
.mabmhu mm.n: in such purpnie fnr its interference with vz.ﬁn. unonh_nx..n.. y > ira ot
T Hn.mﬂ_o state commerce.” fklzhowma (Wesiy) v, Kansas Natural Gas Lo 24
upon intersta . |
) i case, Peany ramia v.
mmm.umm.\. d was aoi menticned in the other natural gas case, kumﬂ..qau. s
S case aci e i e -
ot v,.: ..nu.,u relied on i thz Alus case, although the wwwhﬂ e T <opport,
MR& __‘wwx‘ .-mﬂ approvinziy drew upon the ODklahoma [ G,\_J( -
ennsylvania case ngly " . ™~
Penn .v?.n»:.n v. Werr Irginig 262 U.5. 553, 596-397, m.w‘wﬂmoomm uro\. hen et to
13 F wuhmmm added. The Hudson and (feer cases are buth _.:w.r_.mmm ,mﬁw SRR
ﬂ:n__wmq.mmmw case, see note |24 wpra. The Knight and Williams c wE
e s 1z b
hapter 6, a1 notes 293 and 247 .“mmnmr.:é_w,. t Section 1 of Article 74775 daglares thas,
1 The district court alsc said 4! “the fact that Se - Comnrinuedt
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b nal bR LIUNS OF WATER RIGHTS

B, o Em woﬂmmoim language of the court’s opinion and the way it S.MM<
w5 w.n”“ to the Hudson case discussed above,'s” it would appear that, among
", refer

. o
other factors, the district court particularly might have been less likely to ha

Under the law of the State of Texas, a Hmmﬁ_ossmw has the right to drill
wells and appropriate ai] the ::amnmaorsn percolating waters found to

held the Texas statute to be :uhEbmFﬁﬁobﬁ.ﬁw&nxmm _M,waiwww Mﬁmmmwnwm
the use and transportation of percolating ground Emﬁm%n{ iparian rights to
BEERT o rrictive, as were the New Jersey laws regarding rip ke the
.Wam:.ﬁbwm res wmqnmcnmm involved in the Hudson case.”*® However, .: e

e ”q M_ the Hudson case, the district court appears to have taid down
& mﬁwunﬂ_w MNMH guidelines to determine whether a different mEES, ar the m:“m
.MM&Q.MMHM#MEN under different circumstances, would be valid or would be

| inv: Nreasona :— u n
= NHHQ. as an u
B ]

of sufficient character for ownership [citing statutes]
Section 2 of (Article 74775, the general law of the Stat

which recognizes water that has been withdrawn from * commerce.

¢ i d and
. e i in which the Hudson case was discusse
. 2 supra, regarding the way in w i nd
...._wam.ﬁmo. q_u._MWm“,mﬁ:m MNF»Q:E. {West} opinion of the Supreme Court, which the Co
* distinguis! ! |
3 t in the 4ltus case. ) .

158 uwrmwn_ wvo:ww.oﬁnrmmcmﬂww laws governing the use of nﬂno_m:.:m ground water mnmo W.wﬂﬁ. =

.J\wﬂnﬂﬁmma 19 and 20. The various State laws applicable to the use

in chap .

watercourses are discussed in easlier chapters.

i ions discussed in White, M. D.,
In this general regard, see the type of consideration "

eeks to prohibit the production of under:
purpose of transporting same. in interstate
biting the interstate transport

¢ _Dersomnal propert hether a

il

prohibits the withdrawal of such substance where the intent is 1o
transport - such in interstate commerce, the resuit upon interstate
commerce is the same, In both situations, the purpose and intent of the
statute and the end resyl: thereof is to prohibit the interstate transpor-
tation of an article of commerce. Clearly, then, Section 2 of this statute
constitutes an unreasongble burden upon interstate commerce. 154

The district court -apparently  concluded that the Texas statute which

ive vi i Altus ang
¥$7 A considerable variety of speculative views regarding the

: f Percolating Water,” 2
“ lation of The Interstate Transfer o .
s Nﬁﬂnaqmwm.m ﬂﬁwmmﬁ Comment, *‘Legal Planning for the H_.m:a..ﬁ M..m EMH:
Mnnﬂhanwm.ﬁn wwmmum. A Proposal for the Establishinent of the Interbasin Transie
etwee : ]

Commission,” 55 Comell L. Rev. §09, 827-828 (1970). “ ITedson casaes

have sse ‘hite. wipr: 168:
i ications. 3ee, e.g., White. wior: ante
d in a number of publications. ' &8 s e
ha _UMM“_ _Muuﬂwmnoa 168, at 826-828; Johnson, R.W_, “Law m_. Famlum.wmm_:q F.Muq_,m nmw
, el al 3 issi T Inf. Service, , .
par iti Water Commission, Nat'l Tech. r ﬁ. )
o _uun ~..uH,“. :_wm MMM:EMH_M 48-51 (1971}; and other articles or publications cited
Accession No. , .

prevented the transport of ground water outside the State without specific . therein. . : ter 7 that “Whatever power a State may have to prevent Mﬁ
fegislative approval, while the general law of Texas regarding ﬁwnoohmn:m , | . iwm mﬁhwmn_”:wmmwwu:macn right within its territory for use of ﬂwwmn HMM%%M:M
" Co . , isition R ! toti Y
ground water allowed unresiricted intrastate production and transportation of . .mMM cannot be exercised to the impairment of m_._uawﬁm”“mammom n_, £ wﬁ:mamsim
. b . ' . . : . e. Prote
water between points within the State, no matter how distant,” was invalid and appropriative right of a project ﬁ:mn.oﬁ.zmnmm__ﬁﬂ Mﬁ_ﬂwm“m d States,” relying on a 1922
could not be legitimately considered a water conservation measure that might " secured to its holder by Eapnuc:ﬁ:mco”aw sport fram Colorado to Nebraska that is
. 151 involving water " . .
ot unreasonably burden interstate commerce, Mmﬂaﬂm MMMM MMM_M”MLMT mnmno te 833 and the discussion of :\ENE_& “_ Mﬂmﬂmﬂﬁ.
ESCUS! - ' - i i lve any legi
i 33. This case did not invo
., 259 U.S. 498 (1922), in note § . ; .
_.wnﬁo tiction on out-of-State use and was not mentioned in the Altus case

aﬁ_oa:..xtq& ’

the purpose and intent of such Article is “to co
both public and Private’ does not bind Plaintiffs, and they may show that the statute in
its practical operztion fs an unreasonable burden gp interstate commerce., Foster

Fountain Packing Co, v. Haydel, 278 Us, I, 10 * %« (1928)." 255 req. Supp. 328,
839.

'3 In this Tegard, see, in chapter 21,
166255 Fed. Supp. 828, 839.840:
Easlier in the opinion. the district court said: “There is no question of state
ownership of captured underground water, for the law of Texas is wely
landowner has the right to driff weils and appropriate the water beneath his land {citing
cases), We are not here concerned with state regulation of g public Property, but pathe-
the impediment of an interstate shipment of zn article of commerce." ff, ar 833,

Aserve and protect il water resources

.J.mﬁmmlvn_.oc_m:uw Waters—Right of Lige
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L Hughes v. Oklghoma

can be justified against First Amendment
specch, the judgment should be affirmed.
CLARK, ].

HUGHES v, OKLAHOMA

U.5. Supreme Court

WILLIAM RILEY HUGHES, Appel-
lant, v. STATE OF OKLAHOMA, No. 77-
1439, April 24, 1979
LAND

Constitutional rights and limitations

— In general (§5.01)
Federal, state, and local regulation —
Constitutionality (§8.03)

Oklahoma statute that bars shipment
for sale out-of-state of natural minnows
procured in waters in-state in order to pro-

tect minnows as state natural resolurce

places full burden of environmental protec-
tion on interstate commerce, and therefore
violates Commerce -Clause of U.S. Con-
stitution,

Texas commercial fish seller appeals on
cammerce Clause grounds his conviction
under Oklahoma statute for transporting
natural minnows for sale out of state.

Reversed. -

Robert M. Heiton, Wichita Falls, Texas,
for appellant.

Bill ]. Bruce, assistant attorney general,
and Larry Derryberry, attorne general,
Oklahoma City, Okla., for Oklahoma.

Full Text of Opinion

Brennan, J., delivered the opinion of
the Court, in which STEWART, WHITE,
MaRrsHALL, Brackmun, PoweLL, and Ste-
VENS, J]., joined. Rennguist, ], fled a dis-
senting opinion, in which BUrcer, C. Ja
Jomned.

MRr. Justicy BRENNAN delivered the
opinion of the Court.

The question presented for decision is
whether Okla, Stat, Tt 20, §4.115 (B)
(Supp. 1978) violates the Commerce
Clause, Art. 1, §8, k. 3, ol the United States
Constitution, insofar as 1t provides that
“No person may transport or ship min-
nows for sale outside the state which were
seined or procured within the waters of
this state . . . "

! Section 4-115 provides in full:

Appellant William Hughes holds. a
Texas license to operate a commercial
minnow business near Wichita Fails, Tex.

- An Oklahoma Game Ranger arrested him

*on a charge of violating §4-115 (B) by
transporting from Oklahoma to Wichita
Falls a load of natural minnows purchased
from 2 minnow dealer licensed 1o do busi-
ness in Oklahoma, Hughes’ defense that
§4-115 {B) was unconstitutional because it
was repugnant (o the Commerce Clause
was rejected, and he was convicted and
fined. The Oklahoma Court of Criminal
Appeals affirmed, stating:

’ “The United States Supreme Court
has held on numerous occasions that the
wild animals and fish within a state’s
border are, so far as capable of owner-
ship, owned by the state in its sovereign

. capacity for the common benefit of all its
people. Because of such ownership, and
ut the exercise of its police power, the

“A. No person may ship or transport min-
nows for salc into this state from. an outside
source without having first procured a license
for such from the Director.

“B. No person may transport or ship min-
nows for sale outside the state which were
seined or procured within the waters of this
slate except that: -

1. Nothing contained herein shall prohibit.
any person from leaving the state possessing
three (3) dozen or less Mnnows;

"'2. Nothing contained herein shall prohibit
sale and shipment of minnows raised in a Tegu-
larly licensed commercial minnow hatchery.

“C. The fee for a license under this section
shali be:

“1. For residents,
($100.00);

"2. For nonresidents, Three Hundred Dol-
lars ($300.00),

“D. Any Ferson convicted of violating any
Fmvisions of this section shall be punished by a

inc of not less than One Hundred Dollirs
($100.00) nor more than Two Hundred Dollars
($200.00)."

‘The prohibition against transportarion out of

State for sale thus does not ap!.»ly 1o hatchery-

bred minnows, but only to “natural™ min-

nows seined ot procured from waters within
the State.

Section 4-115(b) is part of the Oklahama Wild-
lile Conservation Code. Another provision of
that Code requires that persans have 3 minnow
dealer’s license before they can lawfully seine or
trap minnows within the State — except for
their own use as bait — 20 Okla. Stat. §4-116,
but no limit is imposed on the number of min-
nows a licensed dlz*aler may Lake from state wa-
ters. Nor is there any regulation cxcept §4-115
(B) concerning the disposition of lawfully ac-
guired minnows; they may be sold within Okia-
homa o any person and for any purpose, and
may be taken out of the State for any puipose’
except sale.

One Hundred Dollars

the . &~ . "
io‘d§ :
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~ sible state regulation.? The cases ¢

state may regulate and control the (ak-
ing, subscquent use and property rights
that may be acquired therein, Laroste v.
Departmenl of Conservation, 263 U.S. 545,
44 §. Cr. 186, 68 1, Fdl. 437 (1928} Geer
v. State of Connecticut, 161 U.S. 519, 16 5.
Ct. 600, 40 L.Ed. 793 (1896) , . . .-As
stated in Lacoste, supra, protection of the
wildlife of a state is peculiarly within the
E’r)!ice power of the state, and the state
as great latitude in determining what
means are appropriate for s protec-
ton, :
_ .. Oklahoma law does not prohibit
‘commercial minnow hatcheries within
her borders from selling stock minnows
{0 anyone, resident or nonresident, and
niinnews purchased therefrom may be
freely exported. ‘However, the law
served to protect agamst the depleton
of minnows in (gklahoma's natural
stteams (hrough commercial exporta-
tion. No person is ullowed to cxportnal-
ural minnows for sale outside of Oklaho-
ma. Such a protubition is not repugnant
to the commerce clause. . . " Hughesv.
State, 572 P, 2d 573, 575 {Okla. Crim.
App. 1978). '

-We noted probable junisdiction, .5,
(1978)[We re\'erse} Geer v. Conneclicnd,
€

on which, the Court of Urimnial’ A .
relied, i n that ctrcumstance,
115 (B) cannot, survive appellant’s
CGommerce Clause attack.
. 1
‘The few simple words of the Commerce
Clause — “The Congress shall have Power
.. . To regulate Commerce . . . among
the'several States . . " — reflected a cen-
tral concern of the Framers that was an in-
mediate reason for calling the Constitu-
tional Convention: the contviction that in
order -to succeed, the new union would
have o aveid the tendencies toward eco-
nomic Balkanization that had plagued re-
lations among the Colonies and later
amonyg the States under the Articles of
Confederation. See If. P. Hoeod & Sons, Ine.
v. Du Mond, 336 1.8, 525, 533554 (1949).
The Commerce Clause has accordingly
been interpreted hy this Court not only as
an authorization for congresstonal action,
but, even in the absence ol a conihcting
federal statute, as a restriction on permis-
icﬁning

2 *I'he Commerce Clause 15 ane of the most
srolific sources of national power and an equal-
i prolific source of conflict with Iegislation of
ihe state. While the Constitution vests in Con-
gress the power to reguline commerce among
the states, 1l does not say what the states may oF
miay net do in the absence of congressional ag-

the seope of permissible siate regulation in
arcas of congressional silence reflect an
ollen controversial evoliution of rules 1o
accommodate federal and state intcrests.®
Geer v. Connecticut - was decided relatively
carly in that cvolutionary process. We hold
that titne has revealed the ervor of the early
resolation reached in that case, and ac-
cordingly Grer is today overruied.

Geer sustained against _a  Commerce

_Clatise challenge a stature forbidding the
& ort nd the Siate of game .-
“hirds ihat had been Jawfulty killed within___.

Py

ansporiation_bevo

~the Statet The decision rested on the
“holding that o interstale commerce was
involved. This conclusion followed in turn
frenn the view that the State had the power,
“as representative for its citizens, who
“owned” in common all wild animals with-
in the State, to control not only the taking

tian, nor how 10 draw the line between what is
and what is not commerce among the states.
Perhaps even more than by interpretation of its
written word, this Court has advanced the sali-
darity and prosperity of this Nation by the
meaning it his given to these great silences of
the Constisution.”™ H. P. Hood & Sons, Dre. v, D
Mond, 336 U.S. 525, 534-535 (1049),
Philadelphia v. New Jersey, 437 1.8, 617, 621-
62% {1} ERG 177047 (1078), made clear’ that
there is no “two-liered defuition of rom-
merce.” ‘The definition of “commerce’” is the
same when relied on to sirike down or restrict
state legislation as when relied on (o support
some exertion ol federal control or regulation.
¥ See, eg, Gibbens v. Ogden, 9 Wheat. 1, 209
(1824}; Willson v. Black Bird Creek Marsh Co., 2
Pel. 245 (18200 Coolry v, Board q,f Wardens, 12
How. 299 (1851): Pori Richmond & Bergen Poinid
Ferry Co. v. Board of Chosen Frechatders, 34 ULS,
317 (1914); DiSania v, Pernshyvana, 275 U.S, 34
(4927 Pavker v. Brown, 317 LLS, 341 (1943)
Southern Pac. Co. v. Anzona, 3256 U5, 761 (1945);
IE.P. Hood £F Sons, Inr. v, Du Mond, 336 1.5, 525

(1944; Pike v, Brure Church. Inc., 397 LS. 137

{1970, Sce generally, F. Frankfurter, The Com-
mieree Clanse Under Marshall, Tancy and Waite
(1937% Dowling. Interstate Commerce and
State Power, 27 Va. [ Rev. 1 (1940); Dowling,
Intersiate Commerce and Sune Power — Re-
vised Version, 47 Colum. L. Rev, 597 (1947},

441 he sole issue which the case presents 15,
was it lawlnl under the Constitution of the Unit-
ed States (section 8, Article I} for the Sime ol
Connecticut 1o allow the killing of birds within
the State during a designated open season, Lo
allow such-birds, when so killed, to be used, to
he sold and to be bought lor use within the
State, and yel to forbid l%mr transportation be-
vond.the State? Or to state itotherwise, had the
State of Connecticut the powet (o regulate the
killing of game within her borders so as to con-
fine its use 1o the limats of the State and forbid its
transmission outside of the State?"" Geer v. Con-
wecticut, 161 U.5. 319, 522 (1896).
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of game but the ownership of game that had

“been lawfully reduced o possession.® by
virtue of this power, Connccticut could
qualify the ownership of wild game taken
within the State by, for example, prohibi-
ing its removal {from the State: “The com-
mon ownership imports the right to keep
the property, if the sovereign so chooses,
always within its jurisdiction for every pur-
pose.” Id., at 530, Accordingly, the State's
poewer to qualify ownership raised serious
doubts whether the sale or exchange of
wild game constituted “commerce” at all;
in any event the Court held thatthe qualifi-
cation imposed by the challenged statute
removed any transactions involving wild
game killed in Connecticut from inlerstate
commerce.$ :

% Id., at 522-529. The Court has recognized
that Geer’s analysis of the authoritics on this
issue is open to question. Toomer v, Witsell, 334
U.S. 385, 402 n. 37 (1948).

& “The qualification which forbids [the
game’s] removal from the State necessartly en-

- tered into and formed part of every transaction
on the subject, and deprived the mere sale or
exchange of these articles of that element of
freedom of contract and of full ownership which
is an essential attribule of commerce. Passing,
however, as we do, the decision of this question,
and granting that the dealing in game killed
within the State, under the provision in ques-
tion, created internal State commerce, it does
not follow that such inteenal commerce became
necessarily the subjject-matter of interstate com-.
merce, and lherer(])re under the control of the
Consttution of the United States.

“. . . The power of the State to control the
killing of ang
mitted, the commerce in game, which the state
law permitted, was necessarily only internal
commerce, since the restriction that it should
nat become the subject of external commerce
went along with the grant and was a part of iv.”
Geerv. Connecticul, 161 U.8. 519, 530-532 (1896).

Our Brother REnNQUIST suggests that the
Court in Geer offered as an alternative basis for
its decision” {in the final paragraph of.its 15
page opinion) that the “State, in the cxeraise of
s police power, could act to preserve for its
people a valuable food supply, even though in-
terstate commerce was remotely and indirectly
affected.” Post, at 2 n. 3. That this was not an
“alternative basis,” however, is made clear ina
sentence nol quoted by our  Brother

-ReEpNQuIsT: .

“The power of a State to protect by adequate

police regulation its ?coplc against the adul-
teration of articles of food, . . . although in
doing so commerce might be remotely af-
fected, nccessarily carries with it the exisi-
ence of alike power 1o preserve a food supply
which belongs 1n comman to all the people of the

State, which can enly become the subject of menership

in a qualified way, and which ean never be the object
of commerre excepl with the consent of the State and
subject 1o the conditions which it may deem best to

ownership in game being ad- -

Mr. Justice Field and the first Mr. Justice
Harlan dissented, rejecting as artificial and
formalistic the Court’s analysis of “owner-

ship” and “'commerce™ in wild game. They -

would have alfinmed the State's Fowcr to
rovide for the protection of wild game,
ut only “so far as such protection . . .
does not contravene the power of Con-
gress in the regulation of mterstate com-
merce.”? Their view was that “[wlhen an

-animal . . . is lawfully killed for the pur-

poses of food or other uses of man, it be-
comes an article of commerce, and its use

cannot be lmited to the citizens of one

state to the exclusion of citizens of another
state,”'8
B

The view of the Geer dissenters increas-
ingly prevailed in subsequent cases. In-
deed, not only has the Geer analysis been
rejected when natural resources other
than wild game were invelved, but cven
state regulations of wild game have been
held subject to the strictures of the Com-
meree Cllause under the pretext of distinc-
tions from Geer.

The erosion of Geer began only 15 years
after it was decided. A Commerce Clause
challenge was addressed to an Oklahoma

_ statute designed to prohibit the transpor-

tation beyond the State of natural gas pro-
duced by wells within the State. West v.
Kansas Natural Gas Co., 221 U8 229
(1911). Based onreasoning parallel to that
in Geer, Oklahoma urged its right to “con-
serve’ the gas for the use of its own citi-
zens, stressing the limited supply and the
absence of alternative sources of luel with-
in the State. Nevertheless, the Court, in a
passage reminiscent of the dissents in Geer,
condemned the obvious protectionist mo-
tive in the Oklahoma statute and rejected
the State’s arguments with a powerful reaf-
firmation of the vision of the Framers:
“The statute of Oklahoma recognizes
[gas] to be a subject of intrastate com-
merce, but seeks to prohibit it from
being the subject of interstate com-

impose for the public good. " 161 U.S., at 535 (em- .

phasis added).
Thus. rather than an “alternative basis™ inde-
pendent ofthe “state ownership™ and “nointer-
state commoerce” cationales, this *'preservation
of a-valuable resource” rationale was premised
on those rationales. fn any event, evenif an “'al-
ternative basis,” this rationale has met the same

fate as Geer's primary rationale, Sec infra, at 7-8,

and n. 9.

7 Id., at 541 (Ficld, ], dissenting); sce id., at

543 {Harlan, ]., dissenting). .
& Id,, at 548, 541-542 {Field, }., dissenting);
sec id., at 543-544 (Harlan, [., dissenting).
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meree, and this is the purpose of its con-
servation . . . . I the States have such
ower a singular situation might result,
Pennsylvania might keep its coal, the
Noarthwest its timber, the nuning States
their minerals. And why may not the
products of the field be brou ht within
the principle? Thus enlarged, or with-
out enlargement, its influence on inter-
state commerce nced not be pointed
out. To what consequences does such
Eower tend? If one State has it, all States
ave it; embargo may be retaliated by
embargo, and commerce will be halted
at state lines. And yet we have said that
“in matters of foreign and interstate
commerce there are no state lines.” In
such commerce, instead of the States, a
new power appears and a new welfare. a
welfare which transcends that of any
State. But rather let us say-itis constitut-
ed of the welfare of all of the States and
that of each State is made the greater by
a division of its resources, natural and
created, with every other State, and
those of every other State with it. This
was the purpose, as it is the result, of the
interstate commerce clause of the Con-
stitution of the United States. If there is
to be a turning backward it must be done
by the authority of another instrumen-
tality than a court.” Id., at 255-256.
The Court distinguished discriminatory or
prohibatory regulations offensive to the
Commerce Clause, such as the Oklahoma
statute, from a valid “exercise of the police
power to regulate the taking of natural
gas” that was “universal in its application
and justified by the nature of the gas and
which allowed its transportation to other
states.” Id, at 257, sce id, at 252-254
{distinguishing Ohio Oil Co. v. Indiana, 177
U.S. 150 (19009)).

In_subsequenl Commerce Clause chal-

lenges to state regulation of exparis ol pat-
qural resources, the 3

.as the dominant approach. See, e.g‘. Penn-
sylvanta v. West Pirgtma, 262 U5, B! 3, 59R-
00 (1923);° H. P. Hood & Sons, Inc. v, Du

¢ The inconsistency between the result in
this case and that in Geer was not overlooked by
the dissenting Justices. See Pennsylvania v. West
Virginta, 262 U.S. 553, 601 (1923) (Holmes, J..
dissenting).  Significantly, our Brother
REunQUIST telies on this dissent in his discussion
of the “alternative basis" of Geer — the “preser-
vation of a valuahle natural resource” rationale,
See n. 6, supra; post, at'2 n. 3. The Court opinion’
in Pennsyluania v. West Virginia, as that in West,
expressly rejected this argument along with the
“no mterstale commeree rationale, fd,, av 594%-
601

Mond, 356 U8, 525 (1040), Today's prin-
ciple is that stated in Pike v, Bruce Gliwieh,
307 U.S. 137, 142 (1970):

“Where the statute regulates even-
handedly to cifectuate a legitimate locab
public interest, and its effeets on inter-
state commerce are only incidental, it
will be upheid unless lf]c burden im-
posed on such commerce is cleatly ex-
cessive in relation to the putative local
benefits . . . . If a legitimate local pur-
pose is found, then the question be-
comes one ol degree. And the extent of
the burden that will be tolerated will of

course depend on the nature ofthe local

interest involved, and on whether 1t

could be promoted as well with a lesser

impact on interstate activities.”” (Cita-
tions omuitted.}

This formulation was employed only
last Term to stirike down New Jersey's at-
tempt to “‘conserve’” the natural resource
of landfill areas within the State for the dis-
posal of waste gencrated within the Sute.
Phifadelphia v. New fersey, 437 U.8. 617, 624
{1978). ‘

The Geer analysis has also been eroded
to the point of virtual extinction in cases
involving regulation of wild animals. The
first chaﬁcngc to Geer's theory of a State’s
power over wild animals came in Missouni v.
Holland, 252 U.8. 416 (1920}, The State of
Missouri, relying on the theory of Stte
ownership of wild animals, attacked the
Migratory Bird Treaty Act on the ground
that it interfered with the State’s control
over wild animals within its boundaries.
Writing for the Court, Mr. Justice Holmes.
upheld the Act as a proper excrcise of the

treatymaking power. He commented in-

passing on the artificiality of the Geer ra-
tionale: “T'o put the claim of the State
upon title is to lean upon a slender reed.”™
Icf, at 434, . .
Foster-Fountain Pucking Co. v, Haydel, 278
U.5. 1 (1928), undermined Geer cven more
dircctly. A Louisiana statute forbade the
transportation beyond the State of shrim
taken in Louisiana waters until the heads
and shelis had been removed.1? The stat-

1 ‘The law challenged in Foster-Founlatn Pack-
ing Co. was passed in july 1926. The state It‘pz‘isla-'
tire may have been encouraged to take such ac-
tion hy certain language in Lacoste v. Loutsiana
Dept. of Gonservation,” 263 U.S. 545 (1924), lan-
guage also relied on by the Oklahoma Court of
Criminal Appeals in Lhis case. Lacoste upheld a
Louisiana “'severance” tax on the skins of all
wild furhearing animals and alligators taken in
the State. The Court cited Geer {or the proposi-
tion that:

“The wild animals within iis borders are, so
fr as capable ol ownership, owned by the State
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ute clearly relted on the Grer state control
of ownership rationale 't Anyone lawfully
taking shrimp (rom Louisiana waters was
granted a qualificd interest which may be
sold within the state.”” Only after the head
and shell had heen removed within the
State did the taker or possessor acquire
“title and the rvight o sell and ship the
same “beyvend the limigls] of the State,
“without restriction or reservation,” " Id., a
Ignoring the niceties of “title” 1o the
_shamp and concentratng instead on the

urposes and cffects of the statute, Foster-

ountain Packing struck down the statute as
economic protectionism abhorrent to the
Commerce Clause, The analysis resem-
_bled that employcd in the natural gas

cases; which were cited with ;y)pmval, 278

U.S.,at 10-11, 13.12 Geer was distinguished

on the ground that there “[n]o part of the .

game was permitted by the statute to he-
come an arlicle of interstate commerce.”
Id., a1 1213 Limiting Geer to cases involving

- in its sovereign capacity {or the common benefit
of all of its people. Because of sach ownership,
and in the exercisc of its police power the State
may regulate and control the taking, sub-
sequent use and property rights that may he ac-
quired therein,”. Id, at 548, Nevertheless,
Lacoste exptessly declined to uphold the tax “by
virtue of the powet of the State to prohibit, and
therefure 10 condition, the removal of wild
game from the State.” Jbid. Rather than reach
this issuc; the Court upheld the incasure as a
vahd police regulation designed to comserve
and protect wild animals, noting that the tax ap-
slied to alt skins tuken within the State, whether
ept within the State or shipped oul. Id., a1 550-
551. Thus, despitc its citation ol Geer, Lacaste is
acaally more compatible with the cases follow-
ing the vicws of the Justices dissenting in Geer.
11 The preamble to the Actread inpart as [ol-
lows: *T'o declare abl shrimp and parts thereof
in the waters of the Siate to be the property of
the Stale of Louisiana, and tn_prm'igc l]!ur Tan-
ner and extent of their reduction o private
awnership; . . " Foder-Fountain Packing Co. v,
Haydel, 278 TS, 1, 5 n.* (1928). :
i2 The Court cited these vases for the propo-
sition that “{a] State is without power to prevent
© privately owned articles of vade from heing
shipped and sold in mterstate commerce on the
ground that they are required to satislv local de-
mands or because they are needed by the people
of the State.” Id., at 10,
13 As the representative of its people, the
State might have retained the shrimp Eor con-
sumption and use therein . But hy per-
mitiing its shrimp o be taken and all the pro-
ducis thereof to be shipped and sold in inter-
- state commerce. the Slate necessarily releases

its hald and, as to the shrimp so taken, definitely
Lerminates w8 control, Clearly such autheriza-
tien and the tiking in pursuance thereof putan
end to the trust upon which the State is deemed

. down

complete embargoes on interstate come-
meree 1 a wild animal created the anoma-
lous result that the most burdensome-faws
enjoyed the nmsl_{:rolcclion from Com-
merce Clause atack,

Foster-Fountain  Packing's implicit shift
away [romn Geer's formalistic "ownership™
analysis became explicit in Foomer v. Witsell,
434 U5, 385, 402 (1948), which struck
as violatons of the Commerce
Clause and the Privileges and Immunities
Clause certain South Carolina laws dis-
criminating against owt-of-state commer-
cial fisherinen:

“The whole ownershiptheory, in fact,

is now generally regarded as but a fic-
tion expressive in legal shorthand of the
importance to its people that a State
have power to %)rescrve and regulate the
exploitation of an important resource.
And therc is no necessary conflict be-
tween that vital policy consideration and
the constitutional command that the

~ State exercise that power, like its other

powers, so as not to discriminate with-

out reason against citizens of other

States.”

Alihough stated in reference to the Priv-
ileges and Immunitics Clause challenge,
this reasoning is equally applicable to the
Commerce Clause challenge.'* Douglas v.
Seacoast Products, Inc., 431 L1.8. 265 (FQ??).
dispelled any doubts on that score. In re-
jecuing the argument that Virginia's
“ownership” of fish swimming in its terri-
torial waters empowered the State to for-
bid fishing by federally licensed ships
owned by nonresidents while permitting

~residents 10 fish, Seacoast Praducts explicity

embraced the analysis of the Geer dissen-
tcrs:

“A State does not stand in the same
position as the owner ol'a private gane
prescrve and it is pure fantasy to talk of
‘owning’ witd fish, birds, or animals.
Neither the States northe Federal Gov-
ernment, any more than a hopeful

10 own or contra] the shrimp for the benefit of
s p(‘nijlv_ Anel those taking the shrimp under
the anthority of e Act necessarily thereby be-
come entilled to e nghts of private ownership
and the proteetion ol the cammerce clavse,” Id.,
at 13,

“ See ffickéin v. Orbeck. 437 UL5. 518, 531-532
{1078). The Conrt distinguished Geer on the
same basis usce in Foster-Fountmn Packing Co.
334 U.S., at 404-406. Takakashi v, Fish & Game
Comm'n. 333 1.8, 410, 420-421 {1948), decided
the same day as Toomer, reviewed ihe cases
disiinguishing and questioning Gerr and found
the State’s clum 1o “ownship” inadequate to
justily a ban on comercial ishing by alien re-
sicdents.
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Misherman or hunter, has title 1o these
creatures untid they arve rednced Lo pos-
session by skilllul caplure . . . | Geer v.
Connecticut, 161 U.S, 519, 539-540
(1896) (Field, ). dissenting), The
‘ownership’ language of cases such as
those cited by appellant must be un-
detstood as no more than a 19th-centu-
ry legal fiction expressing ‘the impor-
tance to its people that a State have
power to preserve and regulate the ex-

loitation of an important resource.’

_Fciting Toomer] . . .. Under modern
analysts, the question is simply whether
the State has exercised its police power
in conformity with the federal laws and
the Constitution,” Id,, at 284,15

The case before us is the first in modern
times to present facts essentially on all
fours with Geer.1% We now conclude that
challenges under the Commerce Clause ro
state regulations ofwild animals should be
considered according to the same general
rule applied to state regulations of other
natural resources, and tﬁerefore expressly
overrule Geer. We thus bring our analytical
framework into conformity with practical
realities. Overruling Geer also eliminates
the anomaly, created by the decisions
distinguishing Geer, that statutes imposing
the most extreme burdens on interstate
commerce (essentially. total embidrgoes)
were the most immune from challenge. At
the same time, the general rule we adoptin
this case makes ample allowance for
preserving,. in ways not inconsistent with
the Commerce Clause, the legitimate state
concerns for conservation and protection
of wild animals underlying the 19th centu-
ry legal fiction of state ownership.

I

We wrn then to the question whether
the burden imposed on interstate com-
merce in wild game by §4-115 (B) is per-
missible under the general rule articulated
inour precedents governing other types of

15 "In more recent years . . . the Court has
recognized that the States” interest in re ulating
and ‘controlling those things they claim (o
“own," including wildlife, is by no wmeans abso-
lule. Stales may not compel the confinement of
the benefits of their resoucces, even their wild-
life, to their own people whenever such hoard-
ing and confinement impedes interstate com-
merce. Foster-Fountain Packing Co. v, Haydel, 278
U.S. | (1928); Pennsylvania v, West Firginia, 262
U.S. 553 (1923); Oklahoma v, Kansas Natwral Gas
Co., 221 U.5. 229 (1911)." Baldwin v. Mentana
Fish & Game Comm'n, 436 U.S. 371, 385-386
(1978),

I See, g, Douglas v.. Seacoast Products, Inc.,
431 U.S. 263, 285 0. 21 (1977).

commaerce. See, eg, Pibe v, Bruce Clivreh,
supra, 397 UK., at 142, quoted, at p. 8,
supra. Under that general rule we must in-
quire (1) whether the challenged statute
regulates eévenhandedly with only. “inci-
dental” effects on interstate commerce, or
discriminates against interstate commerce
either on its face or in practical effect; (2)
whether the stawite serves a legitimate
local purpose; and, if so, {3) whether alter-
native means could promete this bocal pur-
pose as well without discriminating against
Interstate commerce. The burden to show
discrimination rests on the party challeng-
ing the validity of the statute, but *'[w]hen
discrimination against commerce . . . is
demonstrated, the burden falls on the
State to justify it both in terms of the local
benefits flowing from the statute and the
unavailability of nondiscriminatory alter-
natives adequate 10 preserve the local in-
terests at stake.” Hunt v, Washington Agg!e

53

- Advertising Commission, 432 1.8, 333,

(1977). Furthermore, when considering -
the purpose of a challenged statute, this
Court is not bound by “[t]he name, de-
scription, or characterization given it by
the legistature and the courts of the State,”
but will determine for itself the practical
impact of the law. Lacoste v. La. Dept. of Con-
servation, 263 U.S. 545, 550 (1928); sce Fos-
ter-Fountain Packing Co. v. Haydel, supra, 278
U.S., at 10; Pike v." Bruce Church, supra.
Section 4-115 (B) on its face discrimi-
nates against interstate commerce, It for-
bids the transportation of natural min-
nows out of the State for purposes of sale,
and thus “overtly blocks the flow of inter-
state commerce at [the]} State's border.”
Philadelphia v. New fersey, supra, 437 U.S., at
624. Such facial discrimination by itself
may be a fatal defect, regardless of the
State’s purpose, because “the evil of pro-
tectionism can reside in legislative means
as well as legaslative ends.” Td., a1 626.17 At
a minimum such facial discrimination in-
vokes the strictest scrutiny of any pur-
ported legitimate local purpose and of the
absence of nondiscriminatory aliernatives.
Oklahoma argues that §4-115 (B) serves
a legitimate local purpose in that i is
“readily apparent as a conservation meas-
ure,” Appc[]ec's Brief, at 8. The State's in-
terest in maintaining the ecological bal-
ancein state waters by avoiding the remov-

17 "[Wiatever [a State's]) ultimate purpese, it
may not be accomplished by discriminating
against articles of commerce coming from aue-
side the Siate unless there is some reason, apart
from their origin, 10 trem them differently.”
Philadelphic v, New Jersey, 437 118, 617, 626.627
(1978).
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— al of inordinate nimbers of minnows may
SR w well qualify as a legitimate local purpose.
::- Y { We consider the States” interests i ¢o

‘3 i servationand protection of wild animals as 1
'S-S:j legittmate local purposes similar to the ;
o

and salery of their citizens, See, eg., Fiei
meny, Chicago B 1 &P R Co., 39T U5 T29;
(L968)./But the scope ol legifimiate saaie
fTIcTests in “conservation” Is narrower
under this analysis than it was under Geer,
.A State may no longer “keep the property,
if the sovereign so chooses, always within
its jurisdiction for every purpose.” Geer v,
“y Conneeticut. supra, 161 U.S., at 530, The fic-
_ tion of state ownership may no longer be
% used to force those outside the State to
bear the full costs of “conscrving” the wild
animals within its-borders when equally ef-
! fective  nondiseriminatory  conservation
o measures are available, )

Farfrom choosing the Teast discrimm\
tory allernative, Oklahoma has chosen to',
“conserve” its minnows in the way that

“"P most overtly discriminates against inter-/
AR ‘Ph# Stale placesnio liraits
— £. . Fhestate places no {imits

ty: . on the numbers of minnows that can be
. taken by licensed minnow dealers; nor
does it imit in any way how these minnows
: - may be disposed of within the State. '8 Yet
it forbids the ransportation of any com-
mercially significant number of natural
minnows out of the State for sale.1? Sec-
ton4-115 (B} is certainty nota “‘last diech™
attempt _at conservation alter nondis-

crimninatory alicrnaiives Wave proven tn-
easible "Tr 5 T A choité of the imost
iscriminatory means even though non-
discritninatory alternatives would seem
likely to fullill the State’s purported legiti-

mate local purpose more cffectively, 20

8 See . I, supra. ]

19 Secion 4-115(B) does not apply w per- .
sons wransporting less than three dozen natural
minnows oulside the State. See n. 1, supra.

# In its Brief Oklahoma argues, apparently
tor the first time, that the discrimination against
out-uf-state sales of natural minnows is justified
because minnows purchased in ‘the State are
more likely to be used lor bait in state waters,
Appellec’s Brief, at 3. 'The State contends that
mingiows “returned” o state waters as bait do
not upset the ecological balance as much as -
those that never “‘return.” The fate appearance
of this argument and the total abscree ol any
recard support for the questionable Tactual as-
sumptions that underlic it give it the llavor of a
posi-hoc rauonalization. ‘The Staie’s bare asser-
tion is certainly inadequate 1o survive the scruti-
ny invoked by the facial discrimination of §4-
115(B}.. In any case, Oklahoma itsell concedes |
that the "return™ ol watural minnows as hait is
irrelevant (o most aspects of preserving ecalogi-
cal halanee. Appeller’s Ih'iv}. ac-h

= States' imterests meoprotecting the health

T

We therefore hold that §4-115 (B is re- 4
pugnant to the. Commerce Clause. . .
u . :

The overraling of Geer does not leave
the States powerless to protect and con-
serve wild animal life within their borders,
’ i 1151 abas e Ve,
States may promote this legitimate

7 T supra, 336 U.S., at 537, and that
when a wild animal “becomes an article of
commierce ., . . 1is use cainol be Hmited to
the citizens ol on¢ Stale o the exclusion'ol
citizens of another State.™ Céer V. Connecti-
&ul, supra, 161 US., at 538 (Field, J., dis-
senting). ’

Reversed,

Tue CHIEF JUSTICE joins, dissenting,

This Court’s sceming preoccupation in
recent years with laws relating to wildlife
must, [ suspect, appear curious to casual
observers of this institution.) It is no more
curious, however, than this Court’s recent
pronouncements on the validity of Geer v,
Connecticut, 161 1.5, 519 (1896). For less
than one year ago we unreservediy reaf-
firmed the principles announced in Geer.
Baldwin v. Montana Fish & Game Commission,
436 U.8. 371, 386 (1978). Today, the
Court overrules that decision. Because |
disagree with the Court’s overruling of
Geer and holding that Oklahoma's law
relating to the sale of minnows violates the
Commerce Clause, I dissent.

Inits headlong rush to overrule Geer, the
Court characterizes that decision as
“rest[ing] on the holding that no interstate
commerce was involved.” Ante, at 5. It is
truc that one of the rationales relied on by
the Geer Court was that the State could ex-
ercise its power to control the killing and
ownership ol animals ferae naturae 1o pro-
hibit such game from leaving the borders
of the State and thus prevent the game
from ever. becoming the objects of 1nter:
state commerce. 161 US., at 530-532,
Since the Court in Geer was of the view that
the challenged statule effectively prevent-
ed certain-game from entering the siream
of interstaie commerce, there could be no
basis for a Commerce Clause challenge to.

b Sce, eg., Hughes v. (thiahoma, supra, at
{minnows); Teancssee Ualley Adwthority v. IHill, 437
U.S 153 [11 ERC 1705] (1978) (snail dariers):
Baldwin v. Montana Fish & Game Cammission, 436
1.5, 371 (1978) (clk): Douglas v, Seaconast Praducts,
Ine., 431 UK, 265 (1977) (menhaden); Kfeppe v,
New Mexieo, 4206 1085, 529 (1976) (wild horses
e hearréss)y. : : '

oL ater alleied

wpose only in ways consistent with the
asic pr_mnplc that “owr cconomic unit is
the Nanon, /H. P. Heed & Sons, Inc. v, D
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the State’s law, Id. at 530, 532.2 T do not
dispute the Court’s rejection of this theo-
ry: as the Court points out, this ratonale
was rejected long before today. Anle, at 6
sce West v, Kasas Nabwral Gas Co., 221 U8,
229 (191 1), My objection is that this linte of
reasoning, while undoubtediy considered
important by the majority in Geer, is unnec-
essary (o sustain that decision® and is un-
needed in the disposition of the prescnt
case. And no one — not the Oklahoma Su-
preme or the State in this Court — con-
tends that the minnows at issuc are not the
subjects of interstate commercee. Itis obvi-
ous that the Court has simply set this theo-
ry up as a sort of straw man to facilitate the
ppling ol a decision which, in other re-
spects, enunciates principles that have re-
mained valid and vital, albeit sumewhat re-
fined, at least until today 4

2 *The fact that internal commerce may be
distinct frem interstate commerce, destroys the
whole theory upon which the argument of the

taintil in error proceeds. The power of the
state 1o contral the killing of and ownership in
game bemg admitted, the commerce in game,
which the slate law permitted, was necessarily
only internal commerce, since the restriction
that it should not become the subject of external
commerce went along with the grant -and was
part of it."” Geer v. Connecticut, 161 U.S. 519, 552
(1896). ‘

¥ The Court in Geer assigned an alternative
hasis for its decision, The Court held that a
State, in the exercise of #ts police power, coukd
act to preserve for its people a valuable food
supply, even though interstate commerce was
remotely and indirecity affecied. ’

“Aside from the authority of the State, de-
rived from the common ownership of game and
the trust for the benefit of its people which the
State exercises in relation therew, there is an-
other view of the power of the State in regard to
the property in game, which is equally conclu-
sive, The right to preserve gamc flows from the
undoiibted existence in the State of a police
power to (hat end, which may be none the less
cificiently called into play, because by doing so
interstale commerce may be remotcly and in-
directly affected. Kidd v, Pearson, 128 US. 1, flall
v. DeCutr, 95 U.S. 485; Sherlock v. Alling, 93 U8,
99, 103; Gibbons v. Ogden. 9 Wheat 1. Indeed, the
source of the police power as 1o game birds {(like
those covered by the statute here called into
question) lows from the duty of the Stue 1o
preserve forits people a valuable food supply.”™
161 U.S., ar 53~]. See also Sz v, Hesterberg, 211

CULS 3L, A 142 (1908): Pennsyleania v, West 1 rgin-

in, 262 U.5. 553, GOL (1993) {Holmes, [., dis-
senting).
4 Certain of the statements in the Court’s
opinion provide a basis for same hope thit these
rinciples may vet survive the overruling of Geer.

gce ante, at b (“"We consicler the State's inter-

estin conservation and pratcetion of wild ani-
mals as legitimate local purpases . . . ki, at
15.("The everruling of Geer does not leave the

The Courtan Geer expressed the view de-
rived from Roman knw that the wild [sh
and game located within the terriionial lim-
its of a State are the common property of
its citizens and that the State, as a kind of
trustee,  may  exerase  this common
“ownersliup™ Jor the benefit of its citizens.
161 U.S., at 529, Admitedly, a State does
not “own’ the wild creatures within its
borders in any conventional sense of the
word.? Baldwin v, Monlana Fish & Game
Commission, supra, at 386: Douglas v. Searost
Products, Ine., 431 11,5, 265, 284 (1977);
Toomer v. Witsell, 334 U.5. 385, 401-40?
(1948); Missount v. Hollund, 252 U5, 416,
434 (1920). But the concept expressed by
the “ownership™ doctrine is not ohsolete,

Baldwin v, Mantana Fish ¢F Game Commission,

supra, aL 392 (Burcer, C. ], concurring),
This Court long has recognized that 1%1.‘:
owncership tanguage of Geer and stmilar
cases 1s simply a shorthand way of descrih-
ing a State’s substantial interest in preserv-
ing and regulating the exploitation of the
lish and game and other natural resources
within its boundaries for the beneflit of ns

“citizens, Id., at 386;. Douglas v. Seacoast Pro-

ducts, fnc., supra, at 284; Toomer v. Wilsell,
supra, at 402, )
Inrecognition of this important state in-

terest, the Court has upheld a variety of
regulations designed to conserve - and’

manlain the natural resources of a State.
See, g, Baldwin v, Montana Fish & Game
Cominission, suprra; Huron Portland Cement Co.
v. Detrait; 362 UK. 440 (1960); Lacoste .
Lowsiana  Department of Conservation, 263
U.S. 545 (1924); Patsone v. Pennsylvania,
232 U.S, 138 (1914); Geer v. Connecticud,
supra; Manchester v, Massachusetts, 139 U8,
240 (1891); MeCready v. Virgina, 94 US.
391 (1877); Smith v. Maryland, 18 How. 71
{1855). To be sure, a Slate's power (o Frc-

serve and regulate wildlife within its bor- .

ders is not absolute.d But the State is ac-

States powerless to protect and conserve wild
animal life within their borders.™).

5 The Geer Cowrt itsell did not use the term
"owncrship" in any propriciary sense. See 161
LS., at 529 (** "We take 1L to be'the correct doc-
wrine in this couniry, that the ownership of wild
animals, so far as they are capable of ownership,
is i the Stare, not as proprictor butin its sover-
cign capacity as the representative and for the
benefit of all its people in cammaon.” ),

" Ceer recognized Hmits to the exercise of Lhe
State’s power to preserve wildlile within its
houndaries. Sec 1601 U.S., at 528 (this power,
which the colonies possessed, remains in the
States “at the present day, in so far as its exer-
cise may he notincompatible with, or restrained
by, the rights conveyed 1o the Federal govern-

7

ment by the Constitution™).
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corded wide latitude in fashioning regula-
tions| appropriate {or protection oﬁits wild-
life. Unless the regulation directly con-
flicts with a federal statute or treaty, Doug-
las v, Seaconst Products, Ine,, supra, at 283%-
-285; Kleppe v. New Mexico, 426 U.S. 529,
546 (1976): Missouri v, Holland, supra, at
434, ailocates access in a manner that vio-
lates  the Fourteenth  Amendment,
Takahasi v. Fish & Game Commission, 334
US. 410 {1948), or represents a naked at-
lempt to discriminate against out-of-statc
enterprises in favor of in-state businesses
unrelated to any purpose of conservation,
Foster-Fountain Packing Co. v. Haydel, 278
U.S. 1, 13 (1928}, the State’s special intes-
estin preserving its wildlife should prevail.
And this is true no matter how *“Bal-
kanized" the resulting pattern of commer-
cial activity.? o
The Oklahoma law at issue in this case
serves the special interest of the State, as
representative of its citizens, in prescrving
and regulating exploitation of free-swim-

7 This view is fully consistent with the balane-
ing approach to Commerce Clause deeision-
making enunciated it Pike v, Bruce Church, 307
LS. 137 (1970), relied on so heavily by the
Court, Ante, at 8, 13. In Pike, the Court stated:

“"Where the statute regulates evenhandedly

Lo cffectnate alegitimate kocal public interest,

and #ts effects on interstate commerce are

only incidental, it will be upheld unless the
burden imposed on such commeree is cearly
excessive in relation to the putative loeal ben-
efits . . . If a legitimate local purpose is
found, then the question becomes one of de-

Ercc. And the extent of the burden that will

e tolerated will of course depend on the na-
ture of the local interest involved, and an

whether it could be promoted as well with a

lesser impact on interstate activities.” 397

US.. at 142,

Given the primacy of the local interest liere, in
the absence of contlicting federal regulation [
would require one challenging a state conserva-
tion faw on Commerce Clause grounds Lo cstih-
lisha far]grcalcrlmrden oninterstale commerce
than is shown in this casc. Sec infra, at 6-7. See
also Hunt v, Washington Apple Aduvertising Commis-
sion, 432 U.5, 333, 350 (1977) ("[Odur opinions
have long recognized that, “in the absence of
conflicting lcgi.ﬁalinn by Congress, there isare-
siduum of power m the state 10 make laws
governing maiters of local concern which nev-
ertheless msome measure affect interstate com-
merce or even, Lo some extent, regulate it '),
Hood & Sons v. Du Mond, 336 15, 525, 567
(1949 (Frankfarcer, J.. dissenting} (*Behind
the distinction belween ‘substantial’ and 'inci-
dental’ burdens upon interstate commerce is a
recagnition that, in the absence of federal regu-
lauon, it is sometimes — of course not always —
of greater importance that local interests be
protecied than that interstate commerce be not
terached, ™).

ming minnows found within ils waters.
“['l'ﬁw law serve(s) Lo prolect against the
depletion of minnows in Oklahoma’s natu-
ral streams through commercial exporta-
tion.” Hughes v. State, 572 P. 2d 573, 575
(Okla. Gt Crim, App. 1978).-Oklahoma's
statutory scheme may not be the most art-
fully designed to accomplish its purpose.#
Bui the range of regulations that a State
may adopt under these circumstances is
extremely broad, particularly where, as
here, the burden on interstate commerce
is, at most, minimal. Sec Douglas v. Seacoast
Products, Inc., supra, at 288 (REnnguisT, .,
concurring and dissenting); Lacoste v,
Louwsiana Department of Conservation, supra,
at 552; of. Baldwin'v, Fish & Game Commis-
sion, supra, at 391; Kleppe v. New Mexico,

" supra, at 545,

Contrary 10 the view of the Court, I do
not think that Oklaboma's regulation of
the commercial exploitation -of natural
minnows either discriminates against out-
of-state enterprises in favor ol local busi-
nesses or that it burdens the interstate
commerce in minnows. At least, no such
showing has been made on the record be-
fore us. Cf. Florida Lime & Avocado Growers,
Inc. v. Paul, 373 U.S. 132, 154 (1963). This
is notacase where a State’s regulation per-
mits residents to cxport naturally seined
minnows but prohibus nonresidents from
so doing. No person is allowed o export
natural minnows for sale outside of Okla-

. homa; the statute is evenhanded in its ar-
5

plication. See Okla. Stat. Tit. 29, §4-1

(B}. The State has not used its power to
protect its own cilizens from outside com-
petition, See Hunt v Vashington Apple Adver-
tising Commission, 432 U.g. 333 (1977
Hood &8 Sons v. Du Mond, 336 U.S. 525
(1949). Nor is this a case where a State re-
quires anonresident business, as a condi-
110N L0 eXporting Minnows, to move a sig-
nificant portion of its operations to the

# The Court seems to doubt the conservation
purpose of the Qklahoma Liw because the State
places no limit on the number of minnows a li-
censed dealer may take from state waters and
imposes no regulation governing the disposi-
Lian of nunnows within the State. Ante, at 14-15,

“and n, 20, But the State could rationally have

concluded that it could adequately preserve its

natural minnow population withoul such addi--
tional measures. Tr. of Oral Arg. 18,20, 2]-235.

Since, in my view. the prohibition on export of
naturally seined minitows impaoses little, if any,

burden on the intersiate commerce inminnows,

the State has not violated the Commerce Clause

by choosing an cx{mrl ban on natural minnows

as the means to effectuate its special interest in

](‘nm;crving wildhie located within.its territorial

inits.
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State or to use certatn S$tate resources in

ursuit ol its business for the benefit of the
ocal economy, Sce Toomer v. Witsell, supra;
Foster-Fountuin Packing Co. v. Haydel, supra;
Johnson v. Haydel, 275 V.S, 16 (1928); of.
Pike v. Bruce Church, Inc., 307 U.S. 137, 145
(1970). And, notwithstanding the Gourt's

rotestations (o the contrary, Okiahoma

as not blocked the flow of interstate com-
merce in minnows at the State’s borders.
Scc ante, at 13-14. Peutioner, or anyone
else, may frecly export as many minnows
as he wishes, so long as the minnows so
transported arc hatchery minnows and not

* naturally seined minnows. On this record,

I simply fail to see how interstate com-
merce in mnnows, the commodity at issue
“here, is impeded in the least by Oklaho-
ma’s-regulatory scheme.?

Oklahoma does regulate the manner in
which both residents and nonresidents
procure minnows to be sold outside the
State. But there is no showing in this re-

"+ cord that requiring petitioner (o purchase

his minnows from hatcheries instead of
from persons licensed to scine minnows
from the State's waters tn any way in-
creases petitioner’s costs of doing busi-
ness. There also 1s nothing in the record to
indicate that naturally seined minnows are
any more desirable as items of commerce
than hatchery minnows. So far as the re-

_cord hefore us indicates, ‘hatchery min-

nows and naturally seined minnows are
fungible. Accordingly, any minimal bur-
den that may result from requiring peti-
tioner to purchase minnows destined for
sale oul of state from hatcheries instead of
from those licensed to seiné minmows s, in
my view, more than outweighed by Okla-
homa’s substantial interest in conserving
and regulating exploitation of its natural
minnow pc:ipu)i’mion. [ therefore would al-
firm the judgment of the Oklahoma Court
of Criminal Appcals.

9 Thus, even putling aside the decision in
Geer and ihe principles %or which it has come 1o
be known and considering the Oklahomastatute
"according to the same general rule applicd 1o
state regulations of other nataral resources,”
Ante, at 12, the Gourt siill has failed 1o explain
how Oklahoma's laws burden or discriminate
against inferstate COmMMEree in MINNOws.
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CITY OF BLUE ASH, OHIO v.
McLUCAS

U.S. Court of Appeals

. Sixth Circuil .

CITY OF BLUE ASH, OHLIO, Plamuft-
Appellant, v. DR, JOHN 1., McLUCGAS,
Adminisirator, FEDERAL  AVIATION
ADMINISTRATION, and
AVIATION ADMINISTRATION, De-
fendants, Appelices, No. 77-3300, April
17, 1979

LAND
Federal, state, and local regulation —
Statutory construction (§8.05)
Federal, state, and local regulation —

Transportation — In general
(§8.351)

Municipality is not entitled under Na-
tional Environmental Policv Act to order
requiring Federal Aviation Adininistration
1o lmnor‘jchh;m agreement between -

_nicipality and regional airport authoruy,

even though FAA incorporated agreement
between other two partics in airport envi-
ronmental impact statement. since NEPA
does not provide for judicial enforeement
against federal agency of diird party com-
mitment mcorporated inlo agency’s im-
pact statement,

STATUTES
Federal — National Environmental
Palicy Act ~—— In general (§95.0111)

.Coanstruced.

Ciy challenges on Nadonal Environ-
mental Pohey Act grounds refusal of Fed-
cral Aviation Adinmisuation to bar jet air-
crift from munieipal aicport. '

Oun appeal lrom distrrct court dismissal
for fallure to state a claim tor relief.

Aflirmed.

Robert I McConaughy, Cincinnati,
Ohio, for Blue Ash.

William M. Milligan, U.S. attomey, Cin-
cinnal, Ohio, Lawrende Moore and Eloise
E. Davies, Department of Justice, Wash-
ington, B.C. and Sandra Dawahare, Fed.
cral Aviaiion Administraton, Washing-
ton, D.C., for FAA. :

Falt Texi of Opinion
. Belore: WEICK, CELEBREZZE and
LIVELY, Circuit Judges.

LIVELY, Circunt Judge. "Fhis case con-
cerns the efforts of a municipality to pre-
vent jet aireralt from vsing a genceral avia-
uon airport located within its city limits.

FEDERAL -
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ii’ Idaho Code 42-408 provides: ' ;e?

"No permit to apprﬂpw1ata the puh11c waters of the,State @f ‘ﬂhﬁ *:
.. shall be granted: by -the department of water T@ﬁaﬂwces aml&@s
‘the sister state, to which it is dﬁﬁir&&atﬁrdiVert such‘va"
 shall have enacted 1egxslatlon_generally similar in purp@ri. _

. the provisions of this chapter, whereby water may be aupPoBT
“”W1th1n such’ sister state for use within the Stata ufTidaho-f*-

(Empha51s added ) :

3,

,4? Utah Code §73-2-8 (1953) provides:

The state englneer is hereby authorized and ampuwered to réumﬂk

fgand grant appllcatlnns to approprlate water from: intﬂﬁ%tate streams in

75~Utah whare such: water is to be conveyed amd u$ﬁd for bene£1cla ?‘;fj""

. Hith1n any border stat& and to issue certificates cf approprif‘“

' thé%ﬂcn, prmv1ded the law of such border state in- 11ke manner 5

L'jﬁks agprnpri@tlon of water therein for use 1n Utah (Emphaszs adﬂeé&)

’,"‘

g “Utah House Bill 106, effective May 8, 1979, amﬁnds Utah, Eaﬂe

§73- 2 3 to. read ‘fmew material is underlined; deleted matsr

,j11ned out]

“n The state engineer is hereby authorized and: Empowered i
gpd_grant applications to appropriate water from {iﬁienaimﬁ-a'“ff;
Bny--seurce:Iin Utah; where -such water.is to be conveyed and ubsd

- tor beneficial purposes within any [berder] state, andito isspe

., eertificates of appropriation for this water. [heree&—-grav&d@ﬂ? i

. - “the-law-ef-sueh~border-atate-in- like-manner-pevnits-the-approprige-
T Ea@n-eﬁ—water-@haﬁa}n fer-use-in-Utah] only after the stﬂta o .:5

: ineer shall evaluate and make public the ad N

t ate of Utah and its cltizens of exporting 7

englnaar shall co-opevate with the state eng br?ﬂthmr ¥

.. officer of any [adjeiming]. state in the determination, sj’:;
- regulation and gontrol of all water and: water; rights [im-in

. ‘streambs] and to that end the state engineer :by - and with t

"~ - consent of the governor, may enter inte [%he*ﬁeeassary-and~
. ”~agreament5 with the proper officer [;duly-susbovized-theve

- any [adjeining] state to carry out the purp@ses of “$liis [gbet qa]:

subsectzlqn 3 F"‘ C@ Vfﬁ

(ouer)
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v desirs o prefest The proposed. change <sbal’tile witice of ﬁmfgéfg with
the clepar tment withon fe 10) dacrs of the last date of ;,wcé/f'cmééwz.”

Wi (oF e prapoeed Hensfer).

Y S PR . lad
P,'?‘. Fhe—statetengrreer  Utah Code $773-2-| provdes Hial HheState
Eingineer Has fhe pouer ! fo Seccte fie £Z,a,-r'7‘¢b le andl farr
agportisr wed qudl distri butissn of Fhe water ‘%W? fo the
! ‘kf{:\ ,  fespretine Q‘ wts of approprictsrs.

ol The  itah State Lugireer appeared i s proceeding 1o pott
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e
A%,L Section 42-408, Idaho Code authorizes the appropriation of Idaho
water for use withiﬁ a state which has reciproéal legislation.
QLEQ_QQQE.§73-2—8, as amended, authorizes the appropriation of
Utah surfacé and groundwater for use outside of.Utah.

:g; Under Idaho and Utah law, a Utah citizen can appropriate Idaho

water for use within Utah.

é. Tiwe (téah State f::;,fﬂwr oa sty %FM}V F ‘/'wzc/crﬁwsecf
‘ 7
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) STATE ENGINEER 73-2-1
CHAPTER 2
STATE ENGINEER
Scetion 73-2-1,  State enyinecr-—-Term--Powers and duties—Qualifieation for duties.
73-8-1.1. Division of wuater rights—Creation—Power nnd authority.
73-2-1.2, Dircetor of division of water rights—Appointment of state engineer,
73-2-1.3, Report to exceutive dircetor of natural resourees.
73-2-2,  Oath and bond,
73-2-3.  Salary and cxpenses,
73-2-¢.  Deputy uand assistants—Iuployment and salaries of—Purchase of
cquipment and supplics.
73-2-5 Aid to distriet eourt,
73-2-6.  Office at capitol—Plaee of hearings.
3-2-7 Aid te federul court.

9. Power of arrest,

-10. Reports to eco-ordinating eonneil and governer.

. Records—Certified copics—Ividence,

73-2-12. Beal.

74-2-13,  Attormey general, distriet and county attorneys to counscl.

73-2-14. T'ees of state engincer-—Payment into general fund.

73-2-15.  Agreements with federal and state agencies—Investigations, surveys
or adjudications.

T3-2-16.  Arbitration—Confirmation by distriet court.

73-2-17. Authorization of eo-operative investigations of ground-wafer resourecs.

73-2-18.  Contingent state appropriation—Payment of expensos.

73-2-31%  Appropriation hy United States,

73-2-20 Authorizing employecs to enter and cross lnudsg—-Injuring monuments
a misdemennor,

73-2-21. Artesian wells—Wasting publie water—State engineer, power to plug,

repair or control—Co-operative agreements with owners,

7
73-2-8.  Powcers relating to interstate strenms—Tnterstute agrecments.
7
7
7

73-2.1. State engineer—Term—Powers snd duties—Qualification for
duties.—There shall be a state engincer, who shall be appointed by the
governor by and with the eonsent of the senate. Ile shall hold his office
for the term of four years and until his suceessor is appointed and qualified.
lHe shall have general administrative supervision of the waters of the
state, and of the measurement, appropriation, apportionment and distri-
bution thercof. lle shall have power to make and publish such rules and
regulations as may be necessary from time to time fully to carry out
the duties of Lis office, and particularly to sceure the equitable and fair
apporticnment. and distribution of the water aceording to the respective
vichts of appropriators. 1le shall have full authority to bring suit in
courts of competent jurisdietion to enjoin the unlawful appropriation,
diversion, and wse of both surface and underground water and to prevent
waste, loss, or pollution thereof and to otherwise enable him to earry
out the duties of his office. The state engineer may establish water distriets
and define the boundaries thereof, such districts to be so constitnted as
to securc the best protection to the claimants of water and the most
cconomical supervision on the part of the state. No person shall be
appointed to the offiee of state engineer who has had less than five years’
experience as a practical engineer, or who has been less than three years
an actual and bona fide resident of this state, or who has net such
theoretical knowledge and practical experience and skill as shall fit him
for the position.

349




73-2-1.1 WATER AND

History: L. 1919, ch, 67, §7; 1921, ch.
69, §1; R. 8. 1933, 100-2-1;°L, 1941, ch.
96, §1; C. 1843, 100-2-1.

Compiler's Notes.

The 1941 amendment insorted fifth gen-
tence.

Laws 1941 (1st Bpee. Bess), ch. 40,
which amended gertain sections of this
chapter, contained a section 2 which
read: “The torm of office of the present
atate engincer shal] terminate upon the
appointment and qualification of his sue-
eessor,”

Cross-Keferenca.

TUtah water and power board, 73-10-1 at
seq.

1. Powers and duties of engineer.

Under former statute stato engineer
had authority to grant extension of time
for appropriation that he had fixed for
completing power plant and pipeline if
not  beyond uitimate Iimit fixed by
statute, although application therefor was
not made until after time first fixed by
engineer had elapsed. Pool v. Utah County
Light & Power Co.,, 36 U. 508, 103 P,
288,

Btate engineer ig without power o
grant right to uwse of water which in
fome way interferes with rights of othars
that have become fixed by long and con-
tinued use and enjoyment; it is only in
event that engincer findsg unappropriated
water, that applicants may obtain rights
to use of water. In re Jones Estate, 59
T. 99, 202 p. 200,

Under former statute held that the see-
tionr did not limit Jjurisdiction of engineer
to unappropriated waters or waters be-
longing to thg state, and that “waters
of the state” and “waters in the state”
were interchangeable terms, Caldwell v,
Erickson, 61 T. 265, 213 P. 182

Clearly, the state engineer has no
powers except auch as are expressly eon-
ferred upon him by statute. Little Cotton-
wood Water Ca, v. Kimball, 76 ©. 243,
289 P. 116.

The provisione of this section author-
izing the state engineer to bring injune-
tion suits to prevent tho unlawful ap-
propriation, diversion and use of water,

IRRIGATION

or itz pollution are adequate procedures
under which the state engineer can com-
pel the appropriator to comply with the
law governing the diversion and the use
of water storage rights, Rocky Ford Irr.
Co. v. Hents Take Rescrveir Co,, 104 T,
216, 140 P, 2d 638, for former opinion,
104 U. 202, 135 P, 24 108s.

The offics of state engineer was not
created to adjudicato vested rights bo-
tween parties, but to administer and
supervise the appropriatien of the waters
of tho state. Whitmore v, Murray City,
107 U. 445, 154 P, 29 748, explained in
121 U. 1, 283 P. 24 1132,

The objeet of the engineer’s office ia
to maintain order and efficiency in the
appropriatien, distribution, and ‘conserva.
tion of water, and to allow s much water
to he benefieially used as Posaible. TUnited
States v. Distriet Court of Fourth Judi-
einl THst., 121 I, 1, 238 P, 24 1132, ro-
hearing denied, 121 T 18, 242 P. 24 774.

Although the engineer is required, the
Same as courts, to exercigo dizeretion, de-
termine faects after a hearing, and ap-
prove or reject applieations aecordingly,
hia duties are administrative in nature
and purpose and not unnsual for adminis-
trative officers. United Stntes v. District
Court of Fourth Judicial Dist.,, 121 17. 1.
238 P. 24 1132, rehearing denied, 121 1.
18, 243 P. 24 774,

The legislature investod the engineor
with important but not conelnsive disere-
tionary pewers and duties deserving of
greal reapeet, hut as p safeguard agninst
Possible injustics, and by plenary review
on trial de mnove, it also invested the
court with the ultima ratio and final say
as to conflicting contentions of applieant
and protestant. American Fork Irr, Co. v,
Linke, 121 U. 80, 239 P. 24 188,

2  Qualification for dutles,

The state engineer is an executive officor
who is not required to he trained in the
law. United States v. Distriet Court of
Fourth Judieial Dist, 121 U. 18 242
P.2d 774,

Collateral Raferences.
Waters and Whater Courses@=216.
2 C.J.8. Waters § 315,

73-2-1.1. Division of water rights—Creation—Power and authority.—
There is created the division of water rights, which shall bhe within the
department of natural resources under the administration-and general
supervision and poliey direction of the co-ordinating council of natural re-
seurces. The division of water rights shall be the water rights authority

350 :
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. AR ACT

AUCHORIZING AND ENPO. SRING LHS STATE ENGINSER IN CHRTAIN CASES 70
B s i ﬁPElOLﬁIA“” SHh PUBLIC WATERS OF UHE % AE OF IDAIO
HURR SUSE GAUHRE ARB 10 RE UL SIS2RIS0ARR AUD RSI/BLISHUG

CADCETUIT UNTTR VEICH PROOF OF COIWLIDIFL AND PROOF OF 7 Ju“ICIﬂT
UMD T MALD NY THE ADPROCITASOR 2D CRLIVICACT OF OO mire Anp
iU E ISUUST Y SR SRALE 550i.bnde AND DECLARING AN VG EECY THASTROR .

e It Enactel Ty the Lepislature of the Ut-io of Iﬂaho.

Zeetion 1. That wherever it shall be denired to appropriate the
: ahe Mot of Cargor
afﬂintnr~ﬂ%a%9- the 2tato

r~incer shall rrent & pormit upon proper application therofor, rro-

mmiblic wntors of the state of Idsho for use in

vife. he bo esantisfied that the intorests of the Siste of 1éahc rill
c,,zf_ - &1&
H—.’l—ﬂ%—é—!‘

PQB ho materially injured by quch use of 1tc public weters in
#i nrge.
e%&%e“anﬂ provided the iniending apprepriator shall file with hils

“¢rlieation for rermiti a éériificate from the proper officer or officisl
of the itnte intb which the w&tar iz to be diverted, :%hbﬁing to the
satinTaction of the State Enrineer that the intendod appropriation would
» benificinl and that the project for which the 1nt'nﬂeﬂ appropriation

ir required is feasible, ' ”

aection 2. _"he applioation for }or A1 and hhe permit ibsuer.
ihereon as provided in Section 1 of ihio Chaptﬁ? shall be in accordance
~ith {he lawa of ihe state of idaho. rolative to the filing of appliea-

tion “or permit nnd the obtainine of permit to appropriate the puhlic
woters of the Gtate of Ieaho. )

v

eetion 3. FProof cf completion of morks under such permit shall
be mnde in accordance with the lawa of the btate cf Idaho reletive to
rroof of comyietion under a permit to nppropriatq‘tha pnblio watera of

o Ttnte of Idaho, as to all works of diversion under tuch rermit lyins




within the State of Idaho: PROVIDED, That the State Engineer shall
issue no certificate of completion under such proof until he shsll have
regeived from the officer or official mentioned In Section 1 of this
wanlen 5 certificate‘to the effect that the proper public recorcs of
such sister State shoﬁ the works to have been completedlunder saild
permié, s8aid certificate to show in second-feet the capacities of the
)_various conduits constructed and to show in acre-feet the capacitiee of
recervoir, 1f any there be, constructed in such sister Stete undor said
permit. _

Section 4. The State Engineer shall issue & license in scoord-
ance with the laws of the State of Idsho relative to the issuance of
license under = permit whenever he shall recelve a certificate from the
officer or officiel mentioned in Section 1 of this y, to the
effect that the proper'public records of such sister Stﬁte show that
benefieial ue has Leen made of the waters saughtﬁto.holuppropriatddn?'- g g
under caid permit, sald certificate to show the extent, of such use in
second¢ feet. If such use is for irrigation, such certificate shail give
a deecceription by legal subdivisions of the land which 1é irrigated by
such vater, If such ﬁse'ié for power purposges, such certificate shall
deaeribe the loention df'the'point of use,

Section 5. Apprdpriatiohs of water made under the provisions of
thin ¢ shaoll be sﬁbject to the laws of the State of Idaho relative
to administration, control and distribution of public waters, éo long
ag said waﬁeré appropriatéd in accerdiance herewith shall remain within
the State of Idaho; and,wPROViDED FURTHER, That such rights in their
entirety shall bs subject to all laws of the State of Idsho which have

been or may he passed from time to time relative to the appropriastion

and control of rublic watere, to the end that such rights may be upon =&




parity with water rights within the State of Idaho.
Section 6. The State Engineer is hereby empowered to make such

rules and regulations as ma% be necessary to the proper administration of -

\
the provisions of this

,ii( Sectlon 7. Al% acts and partd of acts in conflict with the pro-

‘} WY

k:fji?ions of this HRaBs are hereby repealed.

Section 8. Whenever any person or persons feel themselves
apgrieved by the determination or decision of the State Engineer re-
lative to the granting of permit, the issuance of certification of
proof of completion or the issusnce of license, as hereinbefore pro-
vided for, such person or persons may appeal to the courts, provided
that such appesl shall be taken within 60 déys from the date of such
determination or decision by the State Enginae{;anﬁ ghall be perchted
when the appellant shall have filed in the office of the Clerk of the
District Court of the county in which %he intended point of diversion
under the water permit is located, & copy of the official records of the
office of the State Engineer having to do with such determinatiom or
deciszion of the State Engineer.

Section 9. No permit to appropriate the public waters of the State
of Idaho shall be granted by the State Engineer, unless the sister atats,
to which it is desired to divert such water, shali have enacfe legisla~
tion generally similar in purport to the provisions of this sééiigéi

whereby water may be appropriated within such sister state for use |
within the State of Idsho. o o
Section 10, An emergency exiéting therefor this sct shell teke

effset and be in force from and after ite passageiand approval,




I, DAVID S. MONSON, LT. GOVERNOR/SECRETARY OF STATE OF THE STATE
OF UTAH, HEREBY CERTIFY THAT the attached Utah State Legislature House Bill is
a true and correct copy of the Engrossed Copy of H.B. No. 106, Utah Water Use
Outside State, passed by the 1979 General Session of the Utah State Legislature

on file in my office.

»

IN TESTIMONY WHEREOF, I have hereunto
set my hand and affixed the Great
Seal of the State of Utah at Salt
Lake City, this 3rd day of May, 1979.
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UTAH WATER USE OUTSIDE STATE
1979
GENERAL SESSION

Engrossed Copy

H. B. No. 106 By Ray S. Schmutz

AN ACT AMENDING SECTION 73-2-8, UTAH CODE ANNOTATED 1953, AS
AMENDED BY CHAPTER 133, LAWS OF UTAH 1953; RELATING TO
APPROFPRIATIONS AND AGREEMENTS CONCERNING USE OF UTAH WATERS
IN OTHER STATES; AND PROVIDING THAT THE STATE ENGINEER MAY
APPROPRIATE WATER FROM ANY SOURCE TO EE USED FOR BENEFICIAL
PURPOSES WITHIN THESE STATES.

Be it enacted by the Legislature of the State of Utah:

Section 1. Section 73-2-8, Utah Code Annotated 1953, as
amended by Chapter 133, Laws of Utah 1953, is amended to read:

73-2-8, The state engineer is hereby authorized and
empowered to receive and grant applications to appropriate water
from [interstate-streams] any source in Utah, where such water is
to be conveyed and used for beneficial purposes within any
(berder] state, and to issue certificates of appropriation for
this water [hexeons-prevideds-the~iavw-of--sueh--border--gtate——in
&ike*manner—permiteéthe—apprepriatien-ef«water-therein-fer-use—in

Btak] only after the state engineer shall evaluate and make

public the advantages to the State of Utah and its citizens of

exporting water. The state engineer shall co-operate with the

state engineer or other proper officer of any [adjeining) state
in the determination, supervision, regulation and control of all
water and water rights [én-interatate-séreamesr] and to that end
the state engineer, by and with the consent of the governor, may
enter into [the-neeeasa£y~and-iaw£ul] agreements with the proper
officer [rduly-autherined-theretay] of any [adjeining] .state to

carry out the purposes of this [seetion) subsection.

& !( !fm;" c 16‘/ e |/ I"?('{ (Z,(./
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The foregoing
title on the day of s
19 - and signed by the. President of the Senate on the
day of : .19 . and the
fact of such signing duly entered upon the Journal this

was publicly réad by

day of , 19

ATTEST:

Secretary of Senate

Pee e e e A e e Yo e e e e e S o e e e 2 e e 3k e
0L 57 75%
The foregoin - was publicly read by
title and immediately thereafter signed by the President
of the Senate, in the presence of the house over which he
presides, and the fact of such signing duly entered upon
the Journal this .

_/ é /ﬁ/ | day o&ﬂ 4_4%?11%2-,

ATTEST:

7 ---.Q;.g#méczzl |

L1977

il T L L E e ——"

Secretary of Senate

*&**&*******&******%1*&***

The foregoing
title on the
19

was publicly read by
. day of .
and signed by the Speaker of the House on the

day of SI89 | and the
fact of such signing duly entered upon the Journal this
day of , 19
ATTEST: ,
Chief Clerk of the House

*i***i*%********%*********

The fn:)regoingég%/zg> %as publicly read by

title and immediately thereafter signed by the Speaker
of the House, in the presence of the house over which he
presides, and the fact of such signing duly entered upon
the Journal this

. /?/—Z' day of W 1925

A'I'I’EST:

Chief Clerk of the House

e R e Fo e A FoW R e Fe W e e e e e e

Receitved from the Méam&this _Aiday of ;a 2 M

Approv

President of the Senate

f

A Az
Pn%t*nt{‘af thd Senate

f Speaker of the House

/’;7 /

/.
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P
/..

f

Y
; WAl
S;:’éaker of thq}fyﬁe

7z

i

day of

s/ S

Received from the Governor, and filed in the office of the Secretat%it:/tﬂhis
A ' Ay A2

Secretary of State
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. . IN REFLY REFER TO

United States Department of the Interior 2800

BUREAU OF LAND MANAGEMENT
Burley District Office

Route #3, Box 1
Burley, ID 83318

’ L . . April 16, 1979
O I i
Mr. Glen Saxton & T R g “a
Dept. of Water Resources
373 West Franklin SR gee

Boise, ID 83700

Dapariman of vevg R
Dear Mr, Saxton:

You inquired as to BLM's position regarding the granting of rights-of-
way for irrigation facilities in section 28, T. 16 S., R. 30 E. The
rights-of-way would be for the purpose of drilling wells in Idaho and
transporting the water across public land into Utah for irrigation
purposes, Without an analysis of the project, we cannot say that the
following discussion will be BIM's position on the project, but rather
that it will have to be considered.

As you are aware, we denied several desert land entry applications

which had been filed on public lands within Black Pine Valley. The
nature of the underground water supplies and the flow system was one

of the critical factors considered in that action. Although the Idaho
section of the Black Pine Valley is not closed to well permit application,
available studies indicate that removal of water in Idaho would affect
existing underground water supplies in Utah. Utah considers their
portion of Black Pine Valley as a critical ground water area. '

By granting a right-of-way to allow the drilling of irrigation wells
on public land and to allow transporting water across public land the
BLM would be contributing to what the State of Utah would consider an
adverse action. Whether the granting of the right-of<way would be in
the public interest may be questionable. It may well be that the
granting of this one right-of-way may not affect existing operations
in Utah, but the overall effect of granting similar applications in
the area could be adverse to the public interest and the granting of
one application might establish a precedent contrary to the public
interest.

I hope the above discuseion points out one important factor we would
have to evaluate should a right-of-way application be filed. Please
contact me if you have further questions.

Sincerely yours,

CONSERVE
AMERICA'S
ENERGAY

oYL 772G

L
Nick Jafies Cozakos
District Manager

Save Energy and You Serve America!
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O Lesirf

* March 27, 1979

John A, Rosho1t ' '
" PARRY, ROBERTSON, DALY & LARSON
P. 8+ Box 1906 .

Twin Falls, ID :83301 -

Dear John: 4 ) | |

' Re: AppTications for Arendment on Pernit Nos. 17-7029 % 17-7084
Encéosed for your {nformation and review 15 a copy of the State of _
Utah's response to the items to be briefed pursuant to the haarinq
on the above referenced amendments., :

Sincere1y,

L. GLEN SAXTON -
Chief Operations Bureau

’_Ebc:'.]




PARRY, ROBERTSON, DALY & LARSON

A. P. PARRY

LAWYERS N
THE IDAHO FIRST NATIONAL BANK BUILDING T. M. ROBERTSON (1811-1977)
gEgT ;Aﬁome P. 0. BOX 1906 JOHN H. DALY (1813.1968}
. ka, Wic
TWI IDAH
JOHN R. COLEMAN N FALLS, © 83301
THOMAS G. NELSON (208) 733-3722
JOHN A. ROSHOLT

FRED D. DECKER

+. EVAN ROBERTSON
THOMAS G. WALKER, JR.
JAMES C. TUCKER
STEVEN K. TOLMAN

March 23, 1979

Dﬁﬂmmam 6f Wilos Teweie

Mr. C. Stephen Allred, Director

Department of Water Resources
Statehouse

Boise, Idaho 83720

Attention: Norman Young

Dear Norm:

Please find enclosed the Brief of Applicant as
requested at the hearing of March 15, 1979.
As suggested at the hearing,

the applicant is most
interested in an expeditous decision because of the upcoming
irrigation season and the ramifications thereof.

Sincerely,

ﬁg;gah'4f/é;a«nofﬂ

JOHN A. ROSHOLT
JAR:bg

Enclosure

%
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PARRY, ROBERTSON, DALY & LARSON &‘mnﬁ
P. 0. Box 1906 Depaijot, 1 WL B
Twin Falls, Idaho 83301

Telephone: 733-3722

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

ok ok A Xk &k XA % % %

APPLICATIONS FOR AMENDMENT OF

)
PERMIT NO. 17-7029 and 17-7044) BRIEF OF APPLICANT
, - ) _

ok A R %k %k X Ok %k X

Applicant seeks to change the place of diversion and
point of use_concerning the above two referenced permits which
have been previpusly issued by the State of Idaho. The points of
diversion would be located in Idaho and the place of use located
in Idaho ahd Utah. The State of Utah, Department of Natural
Resources, Division of Water Rights, protested through the State

Engineer and a hearing was held on March 15, 1979, in Boise,

‘Idaho. The Hearing Officer identified three questions for

briefs. They are:
.(l) The standing of Utah in the proceedings.
(2) The legality of reciprocal statutes.
{(3) Whether the rights of others be adversely
affected in the context of Idaho Code §42-2117
While the discussion of the points necessarily over-

lap, we have tried to argue' each separately under three

sections.




. =
o ¢
! I.
2 Utah Has No Standing In The Idaho Proceeding.
3 In this case, the State of Utah holds no water right
4 which might be injured. Protests from Idaho residents both as
5| to the original permit and to the application for amendment have
6 not been made. Utah cannot assert the kind of injury which was
by 7 contemplated to be averted by the adoption of Idaho Code §42-
<H}':’;‘:ﬂi~§— »411. It is also likely that the Code's reference to "the rights
W nf\\;&. lz of others" does not contemplate the rights of othé.r Utah persons
who have Utah water rights for use on Utah land insofar as Idaho
B code §42-211 is concerned. Utah argues that it vicariously
12 represent Utah users, and certainly it does generally. However
13 such vicarious representation, as well as an appearance by a
14 Utah user would not qualify such persons to be within the
5 contemplation of the criteria set forth within Idaho Code §42-
16/ 211. If a Utah user had appeared and protested, he would have no
17 standing in the instant proceeding because even he is not
18 contemplated within Idaho Code §42-211 as a party to be
19 protected. It is difficult then to see how Utah, with no right,
20 can argue injury. The record is clear that Ia proposed change in .,
e point of diversion and E}aceo{use ig within the jurisdiction 6
22 of Idaho and is a determination as to the use of so-called "Idaho
23 water". Testimony at the hearing demonstrates that even though
2| a4 common aquifer is involved, that with the heavy development in
% Utah, that water 1levels have stabilized and that in all
26| Jikelihood, even if Utah persons were within the contemplation
2T of the statute, they will not be injured.
28 1I.
29 Applicant's Proposal Does Not Violate State Law.
30 Idaho Code §42-408 and Utah Code §73-2-8 are similar
31| statutes adopted by the respective State Legislatures. I gquote
32| them here for convenience.
-2-




¥42-408. Appropriation subject to reciprocal

9 legislation -- Certain waters excluded.” -- No permit
to appropriate the public waters of the state of Idaho
3 shall be granted by the department of water resources,
unless the sister state, to which it is desired to
4 divert such water, shall have enacted legislation
generally similar in purport to the provisions of this
5 chapter, whereby water may be appropriated within such
sister state for use within the state of Idaho;
8 provided, that no permit to appropriate the waters of
the Pend d'Oreille, the Clark Fork of the Columbia, or
v Spokane rivers, or any of the streams or lakes
tributary theretc whose waters drain into the said
8 streams, shall be granted where such waters are to be
used outside of the state of Idaho; and, provided
9 further, that no permit tc appropriate or impound the
waters of Lake Coeur d'Alene shall be granted where
10 such waters, or electrical energy to be developed
therefrom is to be used outside of the state of Idaho.
11 (1915, ch. 111, § 8, p.254; reen. C.L. § 3265u; C.S.,
§ 5602; am. 1925, ch. 3, § 1, p. 7; I.C.A., § 41-

12 408. )"
13 "73-2-8. Powers Relating to Interstate Streams.
The state engineer i1s hereby authorized and empowered
14 to receive and grant applications to appropriate water
from interstate streams in Utah, where such water is
15 to be conveyed and used for beneficial purposes within
" any border state, and to issue certificates of
16 appropriation thereon; provided, the law of such
border state in like manner permits the appropriation
17 of water therein for use in Utah. The state engineer
shall cooperate with the state engineer or other
18 proper officer of any adjoining state in the
determination, supervision, regulation and control of
19 all water and water rights in interstate streams; and
to that end the state engineer, by and with the
20 consent of the governor, may enter into the necessary
and lawful agreements with the proper officer, duly
91 authorized thereto, of any adjoining state to carry

out the purposes of this section."”

At the hearing, Utah's representative argued that the

23

Utah statute speaks only to interstate streams and for that
2 . . . .
4 reason the Utah statute was inappropriate insofar as the instant
%5 propesals concerning ground water are concerned. The Idaho
%! statute talks in terms of "public waters." Idaho Code §42-226
27 defines groundwaters as public waters. The appropriate part of
28 that section reads as follows:
2 ¥, . . All ground waters in this state are declared to
30 the property of the state, whose duty it shall be to

supervise their appropriation and allotment to those

31 diverting the same for beneficial use."
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Obviously, this recitation in the Idaho Code §42-226_dictates,
that Idaho ground water is within the purview of Idaho Code §42-
408.

Utah's appearance as a protestant creates almost a
conclusive presumption of their acknowledgement that waters in
guestion are those of a "interstate stream." If Utah does not
acknowledge that "interstate stream" in their statute includes

ground water, then Utah has no state interest about which to be

concerned and are not then entitled to standing in this

proceeding.

Utah's argument that its reciprocity statute does not
include ground water appears illogical since its courts have
consistently relied on the interrelationship of ground and
surface water to protect prior appropriators. See Wrathall v.
Johnson, 40 P.2d 755 (1935), which upheld the appropriation
doctrine as to ground water. The Utah Supreme Court in Whitmore

v. Utah Fuel Company, 73 Pac. 764 (1903) essentially decided

that definite underground streams were subject to appropriation

under the statutes of the state. See also Richards Irrig. Co. v.

Westview Irr. Co. 8 P.2d 458 (1%38) at page 465. There a long

guote essentially talks of the interrelationships.

"We must know judicially that the water in a river
between any two points is not accumulated there solely
from the contributions thereto from marginal sources,
but that the major portion thereof comes by natural
flow from upstream sources which have fed the channel
itself, step by step, clear back to its ultimate
source oOr SsSources. The entire watershed to 1its
uttermost confines, covering thousands o¢f sguare
miles, out to the crest of the divides which separate
it from adjacent watersheds, is the generating source
from which the water of a river comes or accumulates
in its channel. Rains and snows falling on this
entire vast area sink into the soil and find their way
by surface or underground flow or percolation through
the sloping strata down to the central channel. This
entire sheet of water, or water table, constitutes the
river and it never «ceases to be such in its
centripetal motion  towards the channel. Any
appropriator of water from the central channel is
entitled to rely and depend upon all the sources which
feed the main stream above his own diversion point,
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clear back to the farthest limits of the watershed.
There is no reason or Jjustification (in the words
employed by the parties in this document) for
restricting the Vermillion's reliance on the
accumulation of water above its dam to such a small
fractional portion thereof as the evidence in this
case shows may be derived from marginal sources within
the six miles between the two dams. But whether great
or small, the marginal contributions are not the sole
factors in the accumulation of waters between the two
dams. The main contribution, from the very nature of
the case, must come from upstream sources. There is
no controlling significance in the specification of
"all the water accumulating in the river" between the
two dams; not at least, without a showing that the
lower (Vermillion} dam backs the water up for six
miles and to such depth that the accumulated water
extends clear over and beyond the Annabella dam in
depth exceeding that of the flowing water at the
latter point. No such showing has been made, or
probably could be. If not, the Vermillion does not
exceed its rights in taking out 37.-80 second feet
from the accumulated water between the two dams, from
whatever source accumulated."

In Hutchins, Volume III, Water Rights Laws in the 19

Western States, (1977), the fcllowing text is guoted from pages

565-566:

"A 1969 case involved Murray City, which had
changed its diversion from old wells to a new well, as
approved by the State Engineer under section 73-3-3 of
the statutes. This section permits changes in the
place of diversion or purpose of use, if no vested
right is impaired, without compensation. The Utah
Supreme Court said that 'the trial court as authorized
under Sec. 73-3-23, provided that Murray City 'must at
(its) sole cost permanently replace to the plaintiffs
water in amount and gquality to the level of their
prior use.'! However, the supreme court required that
this be modified. Among other +things, the court
stated:

#**there has come to be recognized what may be
referred to as the 'rule of reasonableness' in
the allocation of rights in the use of under-
ground water. This involves an analysis of the
total situation: the quantity of water available,
the average annual recharge in the basin, the
existing rights and their priorities. All users
are required where necessary to employ reasonable
and efficient means in taking their own waters in
relation to others to the end that wastage of
water is avoided and that the greatest amount of
available water is put to beneficial use.

& %k K
We perceive nothing 1in our statutory law
inconsistent with this 'rule of reasonableness!'
just discussed, nor which compels a conclusion
that owners of rights to use underground water
have any absolute right to pressure."

5=
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Both Idaho and Utah are appropriation states. In the

case of Connant v. Deep Creek and Curlew Valley Irrigation

Company, 23 Utah 627, 66 P. 188, 90 Am.St.Rep. 721 (1901), the
Court held that the courts of Idaho could not adjudicate rights
as between residents of Idaho and residents of Utah on a stream
which arose in Idaho and flowed in Utah. As prelude to that
case, the Idaho residents had adjudicated the water to
themselves, although the same flowed traditionally for uses in

Utah. In 1938, the Circuit Court of Appeals for the Tenth

Circuit decided the case of Albion-Idaho Land Company v. N. A.

F. Irrigation Company, et al. In that case, the Circuit Court

decided that the Federal District Court of Utah had no
jurisdiction to adjudicate priorities to users of an interstate
stream that were within the State of Idaho. In that case Clear
Creek was the stream in question and it arises in Utah and flows
into Idaho. It would thus appear that the Courts of neither
state have a right to determine the rights of residents of the
other state as to interstate streams.

Idaho Code §42-405 would appear to be consistent with
these cases, suggesting that appropriations of water made under
this chapter are subject to Idaho's control so long as they
remain in the State of Idaho.

An argument has been suggested that because there are
specific statutes that deal with appropriations for use in
Oregon, Wyoming, Nevada, and Washington, that Idaho Code §42-408
is not applicable to the relationship with Utah because a
presumption might possibily arise that because Idaho does not
have a specific statute dealing with appropriation for use in
Utah, that no such use such as the one proposed would be
permissible. Such a position would fly in the face of many
present known and established relationships on interstate

surface streams in Idaho and Utah, and perhaps some as to ground
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water. Utah does have a reciprocity statute comparable to Idaho
Code §42-408. This general statute would appear controlling so
long as the sister state has a like statute. But you only need
to look to the dates of passage of the specific statutes to
overcome the argument about Idaho's lack of a specific statute
permitting uses in Utah. Essentially Chapter 4 of Title 42 was
passed as a part of the Session Laws of 1915 and the only
specific statute included at that time involved the State of
Oregon. The intent of the legislature as to Chapter 4 of Title
42 was to permit such reciprocity in their relationship with
other states so long as the other states would permit the same
relationship.

The case of Walbridge v. Robinson, 22 Idaho 236, 125
Pac. 812 (1912) predated the enactment of Chapter 4 of Title 42
of the Idaho Code. While this case involved waters between
Montana and Idaho, the Idaho Court essentially said that the
solution was reciprocal legislation. The Court stated:

"It was suggested on the oral argument that some
of the irrigation states have reciprocity statutes on
this subject and in such a case we can conceive how
laws of one state might be executed in another. In
other words, if the right to appropriate and divert
waters of this state to be used in another state were
recognized and conferred upon the condition that the
authority of this state may be exercised in the
regulation and control of the right in the state in
which the use is to be had and that the State of
Montana had accepted the conditions of the statute by
reciprocal legislation, then this state could execute
and enforce the above-mentioned provisions of the
statute."

While this decision essentially set the stage for the enactment
of Chapter 4 of Title 42, one can argue that both the Idaho
statute thereafter enacted, as well as the Utah statute and
Idaho's Walbridge case, may well be violative of the United

States Constitution. In the City of Altus v. Carr, 255 F.Supp.

828 (W.D. Text., 1966), affirmed by the United States Supreme

Court at 17 L.Ed.2d 34, 87 Sup. Ct. 240 (1966), the United States
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Supreme Court dealt with the problem of Altus, OKlahoma's
declining domestic water supply. With the permission of the
owner of a farm in Texas, the city drove wells in Texas for
transmission of the water to Oklahoma. Altus voted a $2 million
bond issue and while the construction was proceeding, the Texas
legislature adopted a statute which, with some exceptions
inapplicable to Altus, prohibited withdrawal of underground
water in Texas for transport outside the state unless the same
was specifically authorized by the Texas legislature. In the

final paragraph of the opinion of the Federal District Court,

the Court said that the Texas statute violated the Interstate

Commerce Clause of the United States Constitution. In this
final paragraph, the Court said:

"This statute, however, seeks to prohibit the
production of underground water for the purpose of
transporting same in interstate commerce, and has the
effect of prohibiting the interstate transportation of
such water after it has become personal property.
Whether a statute by its phraseology prohibits the
interstate transportation of an article of commerce
after it has become the personal property of someone
as in the Pennsylvania and West cases, or prohibits
the withdrawal of such substance where the intent is
to transport such an interstate commerce, the result
upon interstate commerce 1is the same. In both
situations, the purpose and intent for the statute and
the end result thereof is to prohibit the interstate
transportation of an article of commerce. Clearly,
then, Section 2 of +this statute constitutes an
unreascnable burden upon interstate commerce.
Plaintiffs should not be denied by the provisions of
such statute the right to withdraw and move water in
interstate commerce."

In a recent United States Supreme Court case entitled

Ccity of Philadelphia v. State of New Jersey, 98 5. Ct. 2531

(1978), New Jersey had a statute which prohibited the
importation of solid or liguid waste which originated or was
collected outside the territorial limits of the state. The City
of Philadelphia was seeking to get rid of its scolid waste and had
contracted with private landfills in New Jersey Ifor waste

disposal. While it is difficult to equate water to garbage, the
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holding of the United States Supreme Court was that the New
Jersey statute prohibiting importation of most 'solid or liguid
wastes which coriginated or was collected outside the territorial
limits of the state" violated the commerce clause. It seems
that certainly if garbage can generate revenue across state
lines, water can do the same. The instant propesal is to use
Idaho water for economic purposes on Utah lands, or if Utah is to
contend that its statute is not broad enough to allow such
reciprocity, then perhaps from Idaho's standpoint, not only are
the statutes not reciprocal, but in the eyes of the United
States Supreme Court both would be unconstitutional.

It seems a more logical result for both Idaho and Utah
that the words "water from interstate streams" in Utah Cocde §73-
2-8 pertains to Utah ground water as well as surface water. The
rule of the United States Supreme Court would dictate that such
a proposal as 1is advanced by the applicant herein doces not
violate the United States Constitution. On the other hand, the
position advocated by Utah for the narrower interpretation of
their statute, would in fact set up a classic violation of the
commerce clause of the United States Constitution.

Probably the 1leading case where no reciprocity

statutes were involved is that of Bean v. Morris, 221 U.S. 485,

55 L.Ed. 821, 31 Sup. Ct. 703 (1911). The case involved prior
appropriators of water of an interstate stream. The prior
appropriator was in Wyoming and Sage Creek flowed from Montana
into Wyoming. Junior appropriators in Montana had interferred
with the senior Wyoming user. The Court held that the State of
Montana had full legislative authority over the creek within its
state, but essentially held, as to older rights that it had
always been assumed in the absence of legislation to the
contrary, that the states were willing to ignore boundaries.

Essentially that case was decided against the Montana junior
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appropriator on the basis that more streams flowed from Wyoming
to Montana and that Montana was not intent upon suicide. The
Court said at page 308 of the Bean decision:

"We know no reason to doubt, and we assume, that,
subject to such rights as the lower state might be
decided by this court to have, and to vested private
rights, if any, protested by the Commission, the state
of Montana has full legislative power over Sage Creek
while it flows within that state. Xansas v. Colorado,
206 U.s. 46, 93-95, 51 L.Ed. 956, 973, 974, 27 Sup.
Ct. Rep. 655, Therefore, subject to the same
qualifications, we assume that the concurrence of the
laws of Montana with those of Wyoming is necessary to
Ccreate easements, or such  private rights and
obligations as are in dispute, across their common
boundary line. Missouri v. Illinois, 200 U.S. 496,
521, 50 L.Ed. 572, 579, 26 Sup. Ct. Rep. 268; Rickey
Land & Cattle Co. v. Miller & Lux, 218 U.S. 258, 260,
54 L.#d. 1032, 1037, 31 Sup. Ct. Rep. 1ll. But with
regard to such rights as came into question in the
older states, we believe that it always was assumed,
in the absence of legislation to the contrary, that
the states were willing to ignore boundaries, and
allowed the same rights to be required from outside
the state that could be acquired from within.
Manville Co. v. Worcester, 138 Mass. 89, 52 Am. Rep.
261 (other citations omitted)}. There is even stronger
reason for the same assumption here. Montana cannot
be presumed to be intent on suicide, and there are as
many if not more cases in which it would lose as there
are in which it would gain, if it invokved a trial of
strength with its neighbors."

Much the same situation exists between Idaho and Utah
as to surface streams and a contrary decision as to subterranean
waters would no doubt set relationships back between citizens of
the states at least a century.

The Utah statute above-guoted (§73-2-8) authorizes the
State Engineer to cooperate with the State Engineer of an
adjoining state in "determination, supervision, regulation and
control of all water and water rights in interstate streams; and
to that end the State Engineer, by and with the consent of the
Governor, may enter into necessary and lawful agreements with
the proper officer, duly authorized thereto, of any adjoining
state to carry out the purposes of this secticn." Idaho Code
Sections 42-402 through 42-405 set up the mechanism for the

State of Idaho's Director to issue a permit, accept proof of

-10=
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1 completion of works, and license a permit even though the use
2 may be made in another state so long as proof in the other state
3 has been satisfied. These sections by inference suggest
4 cooperation with the adjoining states. Idaho Code §42-231 gives
> the Director of the Department law and authority as to the
6 groundwater resources of the State of Idaho, including the
7 authority to “enter into cooperative investigations, researches,
8 and studies with any agency or department of the government of
® the United States, or any other state or public authority of
10 this State, private agencies or individuals." He is also
i directed in the same statute "“"to control the appropriation and
12 use of groundwater of this State as in this act provided and to
13 do all things reasonably necessary or appropriate to protect the
14 people of this State from deﬁletion of groundwater resocurces
15 contrary to the public policy expressed in this act."
16 Obviously, by the granting of the permits Nos. 17-7029
17 and 17-7044, the Director of the Department exercised the
18 authority within the powers granted to him concerning ground
19 waters by Idaho Code §42-237(a).
20 In this case the record clearly shows that the well
21 levels in both Idaho and Utah, are stabilized despite a recent
22 drought year and a trend of less precipitation as measured at
3 the closest precipitation measurement station at Strevel. In
# issuing the original permits, it must be presumed that the State
25 of Idaho considered all of the criteria as set forth in Idaho
) code §42-203 before originally issuing the permit. Now the
27 statutory criteria for the requested change is essentially §42-
2 211. The granting of the change would not result in "the
2 diversion and use of more water than originally permited", but
30 would essentially allow use of the same water from different
I wells on different land.
32
-11-
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While we have in this proceeding contested the
standing of the State of Utah, it must be obvious that the rights
of the State of Utah cannot be adversely affected if the permits
were to be pursued and the wells drilled in 1Idaho for
application to beneficial use in Idaho.

A narrow definition of 'interstate stream" as
contended for is to essentially argue that the Utah Court and
the Idaho Court might end up emasculating lots of existing
relationships between citizens of the same states and their
rights to certain waters. In the instant case we have talked of
the Black Pihe flow system. Whether or not the waters which flow
from Idaho to Utah are in definite channels within the rule of
Utah's Whitmore case, supra, has apparently never been totally
dealt with by the Utah Court. It would appear from the testimony
in this case that since the waters being used in both states in
this particular area are of one origin and of one aquifer which
is supplied and re-charged from the Idaho watershed, that if the
two statutes are not construed to be totally reciprocal as to
both surface and ground waters, that the now and future loser is
Idaho. The reverse may prevail for other watersheds along the
common boundary of the two states.

Legal scholars identify several reasons for departure
from a strict prior appropriation rule in interstate situations.
Clark on Water Rights, Volume II, at page 342, the authors
therein identify protection of the existing economy as a reason
to deviate from the appropriation doctrine. Probably the two
most advanced theories concern the development of interstate
compacts as well as equitable apportionment between the sister
states. On either theory, or upon an informal proceeding by the
State Engineers, determinations would have to be made as to the
amount of waters involved, economies of the adjoining states,

and their interrelationships. None of the avenues of agreement

-12-
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have been pursued by the respective staﬁes as concerns this
water source. Idaho has jurisdiction over public waters in this
state and if development of this water for partial use in Utah is
in the interest of the State of Idaho, and can be accomplished
within its rules for the use of ground water within the Idaho
statute, the decision herein is that of Idaho.
ITI.

The "rights of others" contemplated in Idaho Code §42-
211 as the reason for denial of an application to change the
point of diversion and place of use must be "water rights."

Since the case of In Re Robinson, 61 Idaho 462, 103
Pac. 639 (1940), there is then no question under Idaho law that
under a proposed change of place of use or transfer of water the
only injury which another user may set up is an injury to his
water right or the use thereof. The Robinson case was one in
which the Wendell Highway District opposed the transfer of water
within a Carey Act system for the reason that the tax base would
be reduced within the Highway District.

Beginning with Hard V. Boise City Irrigation Company,

9 Idaho 589, 76 Pac. 331, the Idaho Supreme Court has held that a
water right was real property and could be sold and transferred
to other land or used so long as such transfer does not injure
the other appropriators. The In Re Robinson case defines that
injury to be "injury to a water right". The In Re Robinson case
was decided in 1940. The Idaho Supreme Court further refined

the requirement that the injury be to a water right in the case

of Beecher v. cassia Creek Irrigation Company, 66 Idaho 1, 154
P.2d 507 (1944) where the Court said at page 7 of the Idaho
Reports:

"The question here presented is whether other
users, particularly respondents, of the waters of
Cassia Creek and its tributaries are injured or will
be injured by a change, or, as frequently said, sub-
stantially injured, not merely a fanciful injury, but
a real and actual injury.t

-13-
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The exisﬁence of "real and actual injury" in this case
does not, and cannot, relate at all to total water supply. It
must depend on proof of existence of local interference between
wells. The evidence addressed shows that the existence of such
injury cannot be postulated in advance, since many wells in the
aquifer which are as close to each other as the proposed wells
would be to existing wells, do not create inteferences.

SUMMARY

If Utah has standing to protest because of govern-
mental perogatives, it has no water right which would be
"adversely affected" in the context of Idaho Code §42-411. Even
so the application does not enlarge the right. . . same aguifer
and same number of acres. Utah waived the right to now protest
because of her silence in the permit granting process. Even if
Utah were a proper party with a water right, the testimony
weights in favor of an administrative decision of '"no inter-
ference." Well levels are stabilized and even slightly rising
even through the drought of record as to this aguifer. Utah has
formally sought no agreement, compact, or allocation to protect
its citizens vicariously. The present proposal is valid within
the existing reciprocal statutes if constitutional, or even if
both are unconstitutional. The decision herein is 1Idaho's
solely.

DATED this 23rd day of March, 1979.

Respectfully submitted,

PARRY, ROBERTSON, DALY & LARSON

Byziaa / %a«oc{f

John A. Rosholt
Attorneys for Applicant
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CERTIFICATE OF MAILING

I hereby certify that on the 23rd day of March, 1979,

I served a copy of the foregoing BRIEF OF APPLICANT,

by

depositing same in the United States mail, postage prepaid, in

an envelope, addressed to the following:

Mr. Dee C. Hansen

State Engineer

State of Utah

Department of Natural Resources
Division of Water Rights

200 Empire Building

231 East 400 South

Salt Lake City, Utah 84111

Ms. Josephine Beeman
Assistant Attorney General
Department of Water Resources
Statehouse

Boise, Idaho 83720

qéﬁql %fﬁ‘f‘(?’

John A. Rosholt
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STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES B

DIVISION OF WATER RIGHTS

DEE C. HANSEN DIRECTING ENGINEERS

STATE ENGINEER 200 EMPIRE BUILDING HAROLD D. BONALDSON
DONAILD C, NORSETH
EARL M. STAKER 231 EAST 400 SOUTH ST ANLEY GREEN
DEPUTY SALT LAKE CITY, UTAH 84111 AGBEAT L, MORGAN

(801) 533-6071

March 22, 1979

Idaho Dept. of Water Resources
614 State Street

State House Annex 2

Boise, Idaho 83707

Attention: Mr. Glen Saxton
RE: Amendments 17-7029 and 17-7044
Gentlemen:

At the hearing on amendments 17-7029 and 17-7044, it was requested
that the Utah State Engineer submit a written response to several issues
raised at the hearing and to summarize our position in this matter. This
letter is in response to that request.

1. One of the issues raised was whether the Utah State Engineer
could protest these amendments. It is my understanding that, under Idaho
law, any person or entity interested in the matter may file a protest
thereto and have a chance to express his concerns thereon. The general
reaschs for our concern in this matter will be summarized below, but T do
feel that the Utah State Fngineer is a concerned and interested party and
has every right to enter a protest or appearance in this matter.

I might point out that several years ago, when change applications
were filed in Utah in the area of the Woodruff Narrows, the State of Idaho
entered a protest to the applications on the grounds that the proposed
changes would have an adverse impact on Idaho water rights. Idaho officials
were allowed to enter a protest, make a presentation at the hearing, and
the protest was duly taken into consideration by the Utah State Engineer
in making his decision. I do not see any material difference between that
situation and the present one.

2. The second specific issue you wished us to address was whether éggs
Utah law would allow ground water to be diverted in Utah for use in Idaho,
since Idaho law only allows export of water to states with a reciprocal
statute.




Idaho Dept. of Water Resources

March 22, 1979
Page 2

Until the most recent session of the Utah Legislature, Utah law
only allowed surface water in interstate streams to be appropriated in
Utah and exported for use in adjoining states (see Utah Code Annotated,
Section 73-2-8, 1953). In the just completed session, the Utah Legislature
passed House Bill 106, which would allow the exportation of underground
water as well as surface water from the State for use in other states.
It should be pointed out that this new law will not become effective until
May 8, 1979. Technically, until that time, there is no authority to allow
the export of underground water.

3. It was also requested in the hearing that we summarize our
position with regards to these two amendments and our reason for protesting
them. The Utah State Engineer's office has, for some time, been concerned
with the diversion of water from the Curlew Valley (Juniper-Black Pine)
aquifer, which underlies portions of Utah and Idaho. Studies show that the
withdrawals from the aquifer are now about equal to the annual recharge, and
we feel that any further diversion will have adverse effects on the whole
underground basin.

Utah has had a moratorium on approvals of new irrigation wells in
this area since 1967. Obviously, since the basin cuts across state lines,
the Utah moratorium has a lessened effect if diversions continue to be
allowed in Idaho. There are 18 Utah applications totalling 190 cfs which
were filed prior to more recent Idaho applications, and while it is Utah's
opinion that no new wells should be approved in this area {both in Utah
and in Idaho) at the present time, if there is unappropriated ground water
within the boundaries of the State, this water should go to the applications
that have already been filed and are being held in abeyance.

In short, we feel that the general problem is one of the interstate
allocation of the water of the Curlew Valley aquifer between Utah and Idaho,
and we protested these two applications in order to point out the broader
problems we see in administering this area in the best interests of all
concerned.

It is our opinion, and we feel the evidence presented at the
hearing confirms, that the approval of these amendments would have an
adverse impact on water users in Utah who divert from the same basin and
would, in effect, draw water from the Utah portion of the basin to the
detriment of the State and its citizens.

I would therefore urge that these two amendments be rejected or
at lTeast held in abeyance until further studies can be made concerning the
availability of unappropriated water in the area. [ would further propose Sy
that the states of Idaho and Utah work together in organizing some sort of .-
program to administer this area in a manner that will fairly allocate the )
water of this basin between our states to the mutual benefit of all 1nvo1vedﬁﬁ

Yours truly ‘Jﬁ{

u s .
Z &

200 O, Ao 3

DCH:sp | Dee C. Ha@sen
State Engineer
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Water-level contour
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potentiometric surface in March-
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April 1970. <Contour interval 25
and 50 feet. Datum is mean sea
level. Arrow shows general di-

rection of ground-water movement
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Well
Wells with numbers by them were not
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numbers represent the altitude of
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Spring
Number is land-surface altitude at
point of discharge
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- MEMO -
4 ,
To: Dee C. Hansen . " RE: Hoggan's Idaho
T : Changes ‘ _
FROM: R. Michael Turnipseed ' DATE: February 23, 1979

The following is a Calculation of the effect of Hoggaﬁs
putting three(3) wells on the state line in Section 28, Tles,
R30E, BM. | . . _

, Technical Publication No. 45 for the Curlew Valley Drainage
Basin includes the findings of an aquifer test done on the -
Utah-~Idaho border north of Snowville. The Idaho Department of -
Water Administration was able to determine reasonable values

for storage coefficient and transmissivity from data obtained

- in two observation wells.

Well #6

-.005

H

Storage coefficient

‘Transmissivity = 20,000 ftZ/day
Wwell #2

Storage coefficient = ,009

Transmissivity = 22,000 ftz/day

The test we will use for reference when making calculations
uses coefficient of transmissibility instead of transmissivity.
To convert transmissivity to coefficient of transmissibility,
multiply by 7.48. ' : :

, To evaluate the effects of the three wells that Hoggans
propose to drill in Section 28, T16S, T30E, BM. on other Utah
water rights, the flow from the three wells will be lumped
into a 10 cfs flow from the 8% Corner of Section 28, T1683,

R30E, BM. for calculation purposes.




Memo
Dea C. Hansen
Page 2
/

Values for storage coefficient in the proposed well will
be estimated from the data obtained in wells #2 and #6 previously
mentioned and a storage coefficient value for artesian wells -
given in Waltons book Groundwater Resources Evaluation. For
justification of these assumptions we make reference to Waltons,
Pg. 315. "The specific capacity varies with the Logarithm of
1/xy® (r, = nominal radius of well, in feet). Large increases

in the radius of a well result in comparatively small changes
~ in the specific capacity. = o

Becausa specific capacity varies with the Logarithm of
'1/8, large errors in estimated coefficients of storage results
in comparatively small errors in coefficients of transmissibility
estimated with specific capacity data." :

There are two wells in Utah, one for Peter Mayo (13-173})
and one for Charles Taylor (13-148) that were test pumped @
2140 gpm at 32 feet of drawdown and 2730 gpm at 72 feet of draw-
- down respectively. This yields specific capacities of 67 gpm/ft
-and 38 gpm/ft respectively. Using these specific capacities

and Walton's (Fig. 5.8 Pg. 318) the estimate transmissibility
would be 9 x 104 and 1.5 x 10° respectively, very close to. the
transmissibility calculated by the Idaho Department of Water
Resources on the wells further east.

Based on the previous aséumptions the follbwihg"éal&ulations

show the probable amount of drawdown that will occur in the two
wells in Utah. : -

WHERE

& = drawdown, in feet

r = distance from pumped

| | _ 114.60Q well to observation well,
(eq 3.48) s = ==222F W) " in feet. |

, : - Q = discharge, in gpm

? N 2

§ (eq 3.39) u = llg%g£~—§ _ : t = time after pumping

started, in daysn

= coefficient of transmiss-
ibility

=3
|

s L : ' 5 = coefficient of storage




Memo :
Dee C. Hansen
Page 3

Using 180 day pumping period to determine s and 24 hour
pPumping period to determine T (Fig. 5.8 & 5.9, Pg. 318, Walton).

Mayoc Well

. Specific capacity = Q/s = 2%%& = 767 gpm/ft-drawdown
= 1.87¥2s _ 1.87 (430002 .009 _ e
e L T -0115
Or w = 1.15x16° .. w(w = 3.9178  (From table 3.1)
. 114.60 | _ (114.6) (10} (450} | -
S = g W o= 1.5 % 105 (3.9178) = 13.47°
13.47 ft drawdown min.
Charles Taylor Well
Specific capacity = Q/s = 2730 = '38 gpm/ft_drawdown _

w = E:B7_(6600)° 009 _  oior L 4e9 4152 = u

2 x 10% {180)

. W{u) = 2.5624 {table 3.1)

1l4.6 (10) (450)
9 x 109

(2.5624 = 14.68 ft drawdown

14.68 ft drawdown max.
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- MEMO -
To: Dee C. Hansen RE: Hoggan's Idaho
Changes
FROM: R. Michael Turnipseed DATE: February 23, 1979

The following is a Calculation of the effect of Hoggans
putting three(3) wells on the state line in Section 28, Tles,
R30E, BM.

Technical Publication No. 45 for the Curlew Valley Drainage
Basin includes the findings of an aguifer test done on the
Utah-Idaho border north of Snowville. The Idaho Department of
Water Administration was able to determine reasonable values
for storage coefficient and transmissivity from data obtained.
in two observation wells.

Well #6 -

Storage coefficient = ,005

it

Transmissivity 20,000 ftz/day

Well #2

Storage coefficient .009

|

Transmissivity 22,000 ftz/day

I

The test we will use for reference when making calculations
uses coefficient of transmissibility instead of transmissivity.
To convert transmissivity to coefficient of transmissibility,
multiply by 7.48.

To evaluate the effects of the three wells that Hoggans
propose to drill in Section 28, Ti6S, T30E, BM. on other Utah

water rights, the flow from the three wells will be lumped gﬁ?
into a 10 cfs flow from the S% Corner of Section 28, T165, g
R30E, BM. for calculation purposes. ;iaf

Qz,

falis

£




Memo

Dee C. Hansen
Page 2

Values for storage coefficient in the proposed well will
be estimated from the data obtained in wells #2 and 46 previously
mentioned and a storage coefficient value for artesian wells
given in Waltons book Groundwater Resources Evaluation. For
Justification of these assumptions we make reference to Waltons,
Pg. 315. "The specific capacity varies with the Logarithm of
1/x, (ry = nominal radius of well, in feet). Large increases
in the radius of a well result in comparatively small changes
in the specific capacity.

down respectively. This yields specific capacities of §7 gpm/ft
and 38 gpm/ft respectively. Using these specific capacities

and Walton's (Fig. 5.8 Pg. 318) the estimate transmissibility
would be 9 x 104 and 1.5 x 103 respectively, very close to the
transmissibility calculated by the Idaho Department of Water
Resources on the wells further east.

Based on the previous assumptions the following calculations
show the probable amount of drawdown that will occur in the two
wells in Utah.

WHERE

s = drawdown, in feet

r = distance from pumped

~- 114,60 | well to observation well,
(eq 3.48) ST Ty W) in feet.
Q = discharge, in gpm
2
(eq 3.39) u = l;ﬁ%EE__E t = time after pumping

started, in days

T = coefficient of transmiss-
ibility

#p]
|

= coefficient of storage




Memo
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Page 3

Using 180 day Pumping period to determine s and 24 hour
- pumping period to determine T (Fig. 5.8 & 5.9, Pg. 318, Walton).

Mayo Well
. . o _ 2146 _
Specific capacity = Q/s = 57 = 67 gpm/ft drawdown
w = L:87r28 _ 1.87 (4300)2 .009 _ 0115
Tt 1.5 x 10~ (180) )

or u = 1.15 x 10% .- W{u) = 3.9178 {From table 3.1)

' 114.60 . (114.6) (10) (450)

s B W(u) 1.5 % 102 (3.9178) = 13.47"

| % . g ‘HA&_ ’Efféfjﬁ\“*'w%_;

- . f
13.47 ft drawdown min. e— jtuﬂﬁwgﬁliﬂmdL

Charles Taylor Well

Specific capacity = Q/s = 3;39 = 38 gpn/ft drawdown
2 = LB7_(6500)% 009 = L0453 = 4.53 x 18° = u

. 9 x 102 (180) . :

oo W(u) = 2.5624  (table 3.1)

114.6  (10) (450) _ '

S 5 103 {2.5624 = 14,68 ft drawdown
r / L Y e
- - A

14.68 ft drawdown max. e V?;mf'dﬂA%g?
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- MEMO -
To: Dee C. Hansen ‘ RE: Hoggan's Idaho
_ Changes
FROM: R. Michael Turnipseed ' DATE: February 23, 1979

The following is a Calculation of the effect of Hoggans

putting three(3) wells on the state line in Section 28, T168,
R30E, BM.

Technical Publication No. 45 for the Curlew Valley Drainage
Basin includes the findings of an aquifer test done on the
Utah-Idaho border north of Snowville. The Idaho Department of
Water Administration was able to determine reasonable values

for storage coefficient and transmissivity from data obtained
in two observation wells.

- Well 26 -

i

Storage coefficient .005

Transmissivity 20,000 ft2/day

Well #2

Storage coefficient . 009

Transmissivity 22,000 ftz/day

i

The test we will use for reference when making calculatlons
uses coefficient of transm1551b111ty instead of transmissivity.

To convert transmissivity to coefficient of transm1551b111ty,
maltiply by 7.48.

To evaluate the effects of the three wells that Hoggans
propose to drill in Section 28, T16S, T30E, BM. on other Utah
water rights, the flow from the three wells will be lumped g:a
into a 10 cfs flow from the S% Corner of Section 28, T16S3, Ay
R30E, BM. for calculation purposes. 55@
&
&
&
et




Memo

Dee C. Hansen '
Page 2

Values for storage coefficient in the pProposed well will
be estimated from the data obtained in wells #2 and #6 previously
mentioned and a storage coefficient value for artesian wells
given in Waltons book Groundwater Resources Evaluation. For
Justification of these assumptions we make reference to Waltons,
Pg. 315. "The specific capacity varies with the Logarithm of
1/x, {ry = nominal radius of well, in feet). Large increases
in the radius of a well result in comparatively small changes
in the specific capacity. '

Because specific capacity varies with the Logarithm of
1/8, large errors in estimated coefficients of storage results
in'cOmparatively small errors in coefficients of transmissibility
estimated with specific capacity data.”

There are two wells in Utah, one for Peter Mayo (13-173)
and one for Charles Taylor (13-148) that were test pumped
2140 gpm at 32 feet of drawdown and 2730 gpm at 72 feet of draw-
down respectively. This yields specific capacities of 67 gpm/ft
and 38 gpm/ft respectively. Using these specific capacities
and Walton's (Fig. 5.8 Pg. 318) the estimate transmissibility
would be 9 x 104 and 1.5 x 105"respectively, very close to the
transmissibility calculated by the Idaho Department of Water
Resources on the wells further east.

Based on the previous assumptions the following calculations

show the probable amount of drawdown that will occur in the two
wells in Utah.

WHERE

s = drawdown, in feet

¥ = distance from pumped

- 114.60Q well to observation well,
(eq 3.48) s = T W(u) : in feet.

: : Q = discharge, in gpm
1.87 r? s

(eq 3.39) u T

il
u
Il

time after pumping
started, in days

T = coefficient of transmiss-
ibility

191
!

= coefficient of storage




Memo
Dee C. Hansen
Page 3

.Using }80 day pumping period to determine s and 24 hour
" pumping period to determine T (Fig. 5.8 & 5.9, Pg. 318, Walton).

Mayo Well
e . _ _ 2146 _
Specific capacity = Q/s = 55 = 67 gpm/ft drawdown
w4 = 187128 1.87 (43002 .009 _ 4415
_ Tt 1.5 x 10 (180) )
Or u = 1,15 x 162 S W(u) = 3.9178 (From table 3.1)
. = 11;.6Q —_ (114.6) _ (10) _ (450)

1.5 x 10- (3.9178) = 13.47°'

 %‘jJ;é‘1%f&4¥@¢ﬁ“Q:

- !
13.47 ft drawdown min. et— /Cuﬂ,HA4?¢aLci

Charles Taylor Well

E%%Q = 38 gpm/ft drawdown

H

Specific capacity = Q/s_

Ceepny 2
_ 1.87 (6600)° .009 _ - 32 =

S W{u) = 2.5624 (table 3.1)

114.6 (10) (450)

s = 9 % 1049 (2.5624 = 14.68 ft drawdown
= / . (_J .'? ‘
5 1 e b n'"?,‘,Jw'VL_m—f‘-“ -
o < —_ \
14.68 ft drawdown max. -ﬂqu/f,JJ\a;Juf_daﬁﬁg
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® Pro@stants
Exib T B

MODIFIED BLAINEY-CRIDDLE METHOD FOR CONSUMPTIVE USE

Adjusted C.U. for Alfalfa in N4 T14N, R9 & 10W and Sk T15N
RO & 10W = 25.07 in.

CROP Cc.U.
Alfaifa 25.07 in.

Wheat & Barley 75% of Alfalfa

Grass 802 of Alfalfa

Growing season - May 3 - October 10 or 161 days

May June July Aug Sept Oct

1.42 1.05 .39 .69 .79 .69

Precipitation
66.5 57.1 46.3

Mean Monthly Temp. 51.9 60.6 68.2

Blainey-Criddle £ 5.21 6.15 7.07 6.38 4.81 3.59

!
i

@}
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POTOMAC CORP.
1820 Alf. =x 25.07

80 Oats x 25.07 =x .75
40 wht. x 25.07 X .75

BROWN

282 Alf.
282 Wht.

KEITH JENSEN

616 Alf.
205 wht.

PETE MAYO
160 Barley

100 wht.
320 Alf.

ROSE RANCH

1000 Alf,
540 Barley

L.D.S5. CHURCH

310 Alf.

MARY NELSON

255 Alf.

CHARLIE TAYLOR

2150 Alf.
2340 wht.
240 Grass

mmn

AC. FT.

3802.44
125.36
62.68

589.17
441.88

1286.98
321.22

250.71
156.69

668.56

2089.25
846.15

647.67

532.76

44391.90
3666.64
401.14




HOGGANS AC., PT.
2250 alf. 4700.82
1750 Barley 2742.15
Total C.U.
TOTAL ACREAGE IRRIGATED 27,800.00 AC. FT.
(rounded)

14,740 acres

Average precipitation @ snowville during irrigation
season = 3"/12 x 14,740 = 3685 AF

Total C.U. from Wells = 27,800 - 3685 = 24,000 AF
(rounded)

1f we consider an efficiency of 60% with some uncontrol-
able losses an estimate of groundwater pumped might be 40,000 AF.

Applications Approved in the Juniper-Black Pine subdivision

Perfected 36.66 cfs for 2792.8 acres
Unperfected 197 cfs for 12,603 acres

Total 15,396 acres

Applications Awaiting Approval

109 cfs for 7982 acres




@Charles R. Taylor@

Taylor Farm Service
Tremonton, Utah 84337

March 12, 1979

Mr, Ken Dunn

Idaho Department of Water Resources
Idaho State Capitol

Boise, Idaho 83720

Dear Mr, Dunn:

I am trustee for Section 25-T15N-R10W, Sections 30 & 31- T14N-R10W,
and the NEE of Section 6~T14N=-R9W for the Ethyl T. Taylor Trust with
Utah water permits on them.

It has been brought to my attention that a company operating under
the . names: Sanderosa Enterprises, Production Management Association, hec.,
the Hoggan family: Reid, Kent, Jeff, Bradley, and Patrick are filing a
petition with your office for the moving of two Idaho well permits down
near the Utah state line with the intention of pumping this water into
Utah for use in irrigating lands in Utah,

I want to go on record as protesting the moving of these permits
for the use of the water in Utah. The Hoggans proposed drilling sites
near the Utah state line very likely will affect wells already drilled
in the viecinity, There have been past agreements beiween Utah and Idaho
Water departments to prohibit just such actions as the Hoggans are now
proposing.

1 categorically oppose the moving of the two Idaho permits for the
Hoggans, I want to go on record as backing up the State Engineer of Utah,
Mr. Dee Hansen and the manager of the Logan office, Mr. Mike Turnipseed.

I would appreciate your thoughtful consideration of the above wishes.

Sincerely yours,

Charles R, Taylor
Trustee
CRT/htr

Voo festmt' &
CAL, 4 "

WCRCHLMED




State of Idaho ¢ '
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

- © Mailing address:
Sterehouse
S ' Boise, idoho 83720
© € STERHEN ALLRED ' (208) 384-2215

o cerririen maL 00 & 99
March 2, 1979
_;_.ne: .Férm1t No- 1y 7028 y,f’

%inks Land and Livestock Corp.: ' 5

¢/o PMA " i
- 412 West 10th North ' ) o
\Lﬂ'g!m'- YT 84321 . '

Gentﬂemtﬂ

One uf‘ ‘the conditions of appreval of your water Permit No. - | (see last
page \of your approved permit) was that evidence of the extéﬁﬂ?ﬁ?ﬂﬁﬁETﬁbment be
'subm@tted as proof of ‘application of water to beneficial use to.this office on
or before n __- Enclosed is an. affidavtt form which must be -
used, 'H {fived proof of beneficial use. Y

¥

If §nu have not fully cnmp1eted your project, and you have ‘not previous1y received \5\\
an ‘extension of time, you may request an extension of time’ ‘provided the delay is SN
for reasonable cause as indicated in Section 42-203, 1daho Lode, amended. If you P
,ﬁav& been. prevented from proceeding by a governmentaT agency or by 11tigatiun, '
mnre tﬁan one extension of time can be granted. - : :

|
I
|
the beneficial use affidavit or a request for an extension of time must be !Q
ei by this Department on or before the above mentioned date, otherwise, tha A
it will lapse and be of no further force or effect. : {L\\=

'w,ater Rights
Ené‘l . Proof affidavit . ' _ E

\ ’ ' ’ 4
ce! Jo&n A. Rosholt
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If international

PS5 Form 3877, Dac. 1973 .

APPLICATION FOR REGISTERED, .“_wma_m—mnme €.0.D.
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
In the Matter of Protests Against //}f
the Amending of Permit Nos. 17-7029

and 17-7044 in the Name of SINKS
LAND AND LIVESTOCK

Sae’

NOTICE OF CONFERENCE
AND/OR HEARING

st et S St

On May 3, 1974, application for permit No. 17-7029 was
approved for the diversion of 4.93 cubic feet per second of
water from a ground-water source with the point of diversien
within the NW%NW%, Section 28, T. 165, R. 31E, for the irrigation
of 235 acres. On May 30, 1975, application for permit No. 17-7044 was
aporoved for the diversion of 10.0 cu%ic feet per second of water
from a ground water source with points of diversion within the

NE%SEY%, SWXNEY, SELNW}, NE4%SWY, Section 14, T. 168, R. 29E, for

the irrigation of 640 acres.

On October 20, 1978, the permit holder filed with
the Department of Water Resources applications for amendments
concerning the above referéenced permits. On January 18, 1979,
the Department received protest against said amendments from
Pee C. Hansen, Stage Engineer, Division of Water Rights, State
of Utah.

The Department has set the matter of protest for
conference and/or hearing for Thursday, March 15, 1979, at
10:00 a.m., in the Conference Room of the State Department of
Water Resources, 373 Franklin, Boise, Idaho. Any hearing will be
held in accorance with the Rules and Regulations of the Idaho Code
and adgpted Rules of Practice and Procedure of the Department of
Water Resources. Opportunity shall be afforded all parties to
respond and present evidence and argument omn all issues involved.

Any party may request in writing five (5) days before
any hearing that the oral proceedings thereof be taken in the
form of stenographic notes. Any party may have such stenographic
notes of the oral proceedings, or part thereof, transcribed at
his own expense. A taped record of the proceedings will be
_maintained for the appeal period.

Failure to appear at the time and place set for hearing
by the applicant or protestants may allow the Department without
prejudice to dismiss the protest or the amendments. Any and all

cost incurred by reason of such non-appearance may be assessed

against such non- appearing parties.

Dated this 2.' day of February,

RONALD D.

Supervisor, n Region

=
=
= .

s




®:aTE OF 1DAHO @
DEPARTMENT OF WATER RESOURCES

EASTERN REGION

John V. Evans ’ 1515 Lincoln Road
Governor idaho Falls, Idaho 83401
{208) 523-7186

C. Stephsn Alired
Director

February 27, 1979

v’
RE: Applications for Amendments No. 17-7029 and 17-7044 SINKS LAND & LIVESTOCK

Mr. Calvin Dredge

Sinks Land & Livestock Corporation

c¢/o Professional Management Associates
412 West 10th North

Logan, Utah 84321

Dear Mr. Dredge:

On February 7, 1979, we sent a letter requesting that you contact the
protestants to determine the nature of the protest and attempt to
resolve the protest prior to the Department conducting a hearing in
this matter. The letter you received is a standard letter we send

to the applicant whenever an application for permit is protested.

The purpose of this letter is primarily to get the applicant and
protestants together to determine if an agreement can be reached
prior to the Department scheduling a hearing in the matter. Unfort-
untately, the letter you received from us advising you that your
applications for amendment had been protested was in error.

The Department is in the process of scheduling a hearing in this matter
for March 15, 1979, at the Department of Water Resources conference room
in Boise. The issues the Department can consider are limited by Section
42-211 of the Idaho Code to the impact the approval of the amendments will
have on other water rights and 1f the diversion will result in the use

of more water than originally permitted. The five items indicated on our
previous letter apply only to protested applications for permit and will
not be congidered in this hearing.

—
I hope that our letter has not caused confusion or inconvenience. %ﬁ:&
. :fa
Very truly yours, i
Zﬂ )
p ,-.-—'-_‘--—- Q
ALD D. CARLSON 2
Supervisor,
Eastern Region
RDC:cw

cc: Dee C. Hansenj PMA ; Attorney John Rosholt




PARRY, ROBERTSON, DALY & LARSON

LAWYERS

R. P. PARRY THE IDATO FIRST NATIONAL BANK BUILDING T. M. ROBERTSON (1811-1977)
BERT LARSONE . P. 0. BOX 1906 JOHN H. DALY (1613-1068}
C. G. McINTYR TWIN FALLS, IDAHO 83301

JOHN R. COLEMAN

THOMAS G. NELSON

JOHMN A, ROSHOLT

FAED D. DECKER
ROBERTSON

5 G. WALKER, JR.

o 1AM o ucken February 13, 1979 : A%?é?

(208) 733-3722

r. Ronald D. Carlson "-ﬁhmw“w

lupervisor, Eastern Region
bepartment of Water Resources
1515 Lincoln Road

daho Falls, Idaho 83401

Re: Sinks Land and Livestock, Applications for
Amendment of Permits No. 17-702%and 17-7044

Dear Ron:

My clients have sent me the original of the enclosed
letter. It seems to me that their application to amend is
governed by Idaho Code §42-211 which sets forth the authority
of the Director as opposed to Idaho Code §42-203 and the

criteria which you set forth in your letter.

Has the Department at some time taken the position

that the §42-203 criteria applies to applications received
pursuant to §42-2117 1If so, 1 would appreciate any information

you may now have.

Sincerely,

/‘\

o
JOHN A. ROSHOLT

JAR:bg

Enclosure

cC: 4863;; Allred

MED

]
-

k!g-- -




®:a1E OF 1DAHO @
DEPARTMENT OF WATER RESOURCES -

EASTERN REGION

John V. Evans
Governor

C. Stephen Alired

Director

FEB121979

Lawws
ﬁ!ﬁ:n. e

e

» : ' 1515 Lincoin Road
' é idaho Falls, Idaho 83401
9 - P | (208B) 523-7186

February 7, 1979 : p —_—

"Mr. Calvin Dredge

Sinks Land & Livestock Corporation

c/o Professional Management Associates
412 West 10th North

Logan, Utah 84321

Dear Sir:’

Re: Application for Amendment of Permit No. 17—7029//
Application for Amendment of Permit No. 17-7044

"Enclosed is a copy of a protest filed against the issuance of

amendments pursuant to your permits No. 17-7029 and No. 17-7044.
The Department suggests you contact the protestant directly in
an effort to determine the nature of the protest and to attempt
to resolve the protest,

If you do not advise us within twenty (20) days that the pro-
test has been resolved, the matter will be scheduled for con-
ference and/or hearing. As such a conference and/or hearing,
the following are the principle items the Department can con-—
sider in either approving or denying the amendments (Sectlon
42-203, Idaho CodE)

1. Will the proposed use reduce the quantity of
water under existing water rights?

2. 1Is the proposed water supply 1nsuff1c1ent for
the PUrposes intended?

3. 1Is the application made in good faith or for
delay or speculative purposes. £y

4. Has the applicant sufficient financial resources
with whigh to complete the projiect?




o TR - AT - A TRt T

Mr. Calvin dgedpe R . . . .
- February 7, 79 T v K
Page 2 .

$S. Will the proposed use under this -permit con-
» flict with the local public interest?

If this office can be of further assistance, please contact us.
‘Very truly yours,

~

RONALD D. CARLSON
Supervisor

Eastern Region
RDC:dh

Enclosure

Copy to:  Pat loggan, PMA 1
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

EASTERN REGION

John V. Evans
Govarnor

C. Stephen Allred

Director

1515 Lincoln Road
idaho Falls, Idaho 83401
(208) 523-7186

February 7, 1979

L]

Mr. Dee C. Hansen, State Engineer
Division of Water Rights
231 East 400 South

Dear Sir:

Re: Applications for Amendment 17-7029 & 17-7044

Your protest against the approval of the above referenced application has been
received and a copy has been sent to the applicant. The Department suggests
you contact the applicant directly in an effort to determine what is proposed
by the application and to attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has been re-
solved, the matter will be scheduled for conference and/or hearing. At such

a conference and/or hearing, the following are the principle items the Depart-
ment can consider in either approving or denying an application for permit
(Section 42-203, Idaho Code):

1.

Will the proposed use reduce the quantity of water under existing
water rights?

Is the proposed water supply insufficient for the purpose intended?

Is the appiication made in good faith or for delay or speculative
purposes?

Has the applicant sufficient financial resources with which to com-
plete the project?

Will the proposed use under this permit conflict with the Tocal
public interest? _

If this office can be of further assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Supervisor
Eastern Region

ROC:dh




gtote of Idaho L -\
- DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Frankiin Street, Boise, Idaho

rrerrm— D e . T

JOHN V. EVANS | Mailing address:

. Govermor ' Statehouse
’ ' . ' Doise, Idaho 83720
C. STEPHEM ALLRED _ (208) 384-2245
Direcior . : o

i January 31, 1979

Joseph Novak .
520 Continental Bank. Bldg.
- Salt Lake City, UT 84101

Dear Mr, Novak: Re: Permit Nos. 17-7044 & 17—702§f/
Pursuant to your request, enclosed is a copy of the Depart-
ment's PRACTICE AND PROCEDURE handbook and a copy of the

letter from Dee C. Hansen, State Engineer, Department of
Natural Resources. -

_ Sihcehely,
i o aufgéh'g 7 '

L. GLEN SAXTON .
Chief, Operations Bureau

| LGS:rf
Enc: 2

cc: 'Eastérn Region

CROFLMED

i
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412 West 10th North Logan, Utah 84321 P oty 782-0711 _

- &@UW#

(Department of Weter Resources
n District Office '

A - PROFESSIONAL MANAGEMENT ASSOCIATES ——

* January 18, 1979

1515 Lincoln-Rpad: -
- Idaho Falls, Idaho 83401

" "On the 17th day of October 1978 Sinks Land and Livestock Corporation L
- made application for amendwment of a permit (17-7044) and listed points . ..
- of diversion as follows: NW 1/4 NW 1/4, Section 28, Township 16 S, Range
31 B, B.M., County of Oneida. Other points of diversion SW 1/4 SE 1/4 and
.. 5B 1/4 SW 1/4 of Section 28 T16S, R30E. It is now the desire of Sinks
! land and Livestock Corporation to list as “the only point of diversion on -
- this amendment as follows: 8W 1/4 SE 1/4 of Section 28 T16S, R30E.and dmit

- the.other two points of diversion as submitted.

e Application for anendment of a permit (17-7029) shall Be re-advertised as - - |
e soon-as possible (very expeditiously) for the diversion points already. sub-. .
- -mitted for on the 17th day of October, 1978. o

- F Reid HHoggan  Kent A. Hoggan  Bradley R - Hoggan . Jefery H. Hoggen

P Sy S
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JAN 22 1979

Department of Water Ressurces
Eastern District Offics
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NATIONAE
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State of Idaho

Department of Water Resources
% Barnest Carlson

1515 Lincoln Road

Idaho Falls, Idaho 83401
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OEE C, HANSEN

STATE OF UTAH - _
" DEPARTMENT OF NATURAL RESOURCES

DIVISION OF WATER RIGHTS

DIRECTING ENGINEERS -

STATE ENGINEER- ' 200 EMPIRE BUILDING - ) : HARQLD D. DONALDSON -
! i : OONALD €. NORSETH
EARL M. STAKER ) 231 EAST 400 80UTH . STANLEY GREEN
SALT LAKE CITY, UTAH 84111

DEPUTY

ROBEAT L. MORGAN
(801} 533-6071

Jénu_ar:y’ 15, 1979 | | ﬁ)E@A‘:[/ L e

Idaho Dept. of Water Resources Deparimay o '

614 State Street _ : o o Water Basourcg,
Statehouse - Annex 2 ) : : .
Boise, Idaho 83707

Attention: Glen Saxton

Gentlemen:

The State of Utah wopld like to publicly protest the
Amendments filed on 17- 7029’yhd 17-7044 because the applicant
proposes to change the points of diversion to the state line.
Wells of this magnitude with transmissivities common to that

area would cause a radius of influence several thousands of feet
in diameter and at least half of the water would be drawn from

‘groundwater in Utah,

Furthermore, the Idaho app11cat10ns were filed April 2,
1974 and May 2, 1975 respectively. Utah has had a moratorium
on approvals of irrigation wells since 1967 and has held 18
apn]1cat10ns totalling 190 cfs which were filed before the
above montlnned Idaho applications. .

. It is Utah's position that if further hydrologic study:
reveals that there is unappropriated groundwater within the
boundaries of the State, that it should go to the next priority
unapproved Utah application rather than to a later dated priority
Idaho appropriation drilled close enough to the border to
appropriate groundwater within the Utah boundaries.

Yours truly,

e Ol

Dee C. Hansen
State Engineer

i

ﬁiimﬂiﬁlﬂﬁf i

DCH:sp




January 15, 1979

The Idaho Enterprise
P. 0., Box 205
Malad City, Idaho 83252

Dear Sirs:
Re: Application for Amendment No. 17-7029

Would you pleage send an affidavit of publication and certi-
fied bi1l in connection with the above referenced applicatien.
The legal notice was to have been published on December 28,
1978 and January 4, 1979. Your cooperation in this matter is
greatly appreciated.

Very truly yours,

RONALD D. CARLSON
Supervisor
Egstern Region

" RDC:dh




STRATE OF IDANGO

DEPARTMENT OF WATER RESQURCES
Eastlern Resion

1519 Lincoln Road
Idaho Falls, 1D 82401

(208> 23-7186
DECEMBER 21, 1978

Idaho Entererise
P. 0, Box 20%
Malad City, Idaho 83252

Géntlemen:

Enclosed vou will find a lesal netice which we wish te have published
on the dates indicated Conce a week far two conseculive weekly Issues)

- An vour newsearer. He have allowed amele lime for vou to submitl & salley
proof Lo this office for reujsw before the first publication date. If
You eannol publish the nolice on the prorosed dates, elease contact us
Immediatelvy, ' :

Rn affidavit of publicalion musl be submitied to the Derartment along
wilh the epublication bill. Your cooreralion is arrrecialed.

Flease send the affidavit of rublication and publicatien billins to this
office befora_dﬁﬁﬂﬁﬁ?_iﬁa 1975,

Yours trulvy.

RONALD D. CRARLSON

Suraruisar__

Encl,




NOTICE OF PROPOSED AMENDING OF WATER PERMIT

Notice is hereby given that Permit No. 17-7029 in the name of Sinks Land
and Livestock, Logan, Utah, was issued for the diversion of 4.93 c.ﬁ.s. of water
from a ground—water source with point of diversion within the NWkNWk, Sec. 28,
T, 165, R. 31E, B.M., Oneida County; to be used from Jan. 1 to Dec. 31 for
stockwatering purposes for 1,000 head of beef, and from Apr. 1 to Oct. 15
for the irrigation of 235 acres within the SWYNEY, NWi, 5%S%, Sec. 28, T. 168,
R. 31E, B.M.

The permit holder now proposes to amend Permit No. 17-7029, chaﬁging-the
point of diversion to the NWLNWY, SW4SEY, SEXSWY, Sec. 28, T. 16S, R. 30F, and
the place of use to the NWg, Sec. 28, T. 16§, R. 31E, Sk, Sec. 26, T. 15N (SLB&M),
R. 10W. A portion of this land being located in Utah.

Any protest to the proposed amending of the pefmit must be filed with the
Idaho Department of Water Resources, 1515 Lincoln Road, Idaho Falls, Idaho,
83401, on or bhefore January 15, 1979.

C. STEPHEN ALLRED
Director

Published in the Idaho Enterprise, Malad City, Idahc, on December 28 and
January 4, 1979,
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FILE " AFFIDAVIT  BILL PAGE 1
NUMBER RECEIVED . RECEIVED v

21-7162

29-7468

Amended 21~7101
Amendment: 17-7029

Amgndwent 17-7044 T _ R —
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| TELEPHQNE CONVERSATION

Date:_ December 14, 1978

From: L. Glen Saxton

To: Fﬂesand 17-7044

From phone conversation today with Mike Turnipseed of the Division of
Water Rights, Logan, Utah, I learned the following:

1. Utah is categorically opposed to any additional pumping from
groundwater in the Juniper - Blackpine valley that would cause
general declines in water table conditions or individual inter-

ference with existing vested rights in Utah.

2. Utah believes that approval of the amendments would allow the
applicant to change from an area highly specufative in nature
of hitting water to an area of greater probability of hitting
water. The Tikelihood of interference with wells in Sec. 35
and 36, Twp. 15 N., Rge. 10 W., S.L.B. & M. then would be

greater.

3. The question was raised whether the intent was to drill the
wells in Utah in addition to changing the place of use to Utah.

4. Utah doesn't want a hearing on the matter, but wanted their
position known. : '

1 E?fﬁ???ﬂnﬁhv
Nt J B
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November 3, 1978

o R / 1
Re: Permit No's 17-7029 & 17-7Q44

Professiconal Management Asgociation
-Patrick R. Hoggan, President

412 W. 10th North

Logan, Utah 84321

Dear Hr. Hoggaq'

. We have recaived both Amendments Bubmicted for the above referenced permits._.

'However, wa cannot accept the amendment for Parmit No. 17-7044 as it ie still '

in the name of Rose Ranch Grazing Association, and must be aasigned to Sinkas

Land and Liveltock Corporatiun before we can process. the Application for Amend—'

ment.

'we will hold action on theSe Amendments until we receive the aaeignment for

If you have any queations, plaase contact us.‘

' Sineerely,

JAN GROVER .
Water Rights Supervisor

JGt1lr




» STATE OF IDAHO

-
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* < -Depariment of Water Resources /N - 12370
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412 West 10th North Logan, Utah 84321 Ph. (807) 752-9711

P
% — IV —PROFESSIONAL MANAGEMENT ASSOCIATES ——
A

October 17, 1978

State of Idaho
Department of Water Resources
State Office, 373 W. Franklin St.

Boise, Idaho

Dear Mr. Grover:

Thank you very much for vour letter of Octcber 11,
1978 and your recommendation.

Please find enclosed new ammendments properly filled
out along with the $40.00.

I appreciate your help and cooperation and hope
these two ammendments can be expedited.

Patrick R. Hoggan, Pres.

Iy

113

gp&oﬁﬁs (b%?ﬁau

ﬂ(srzt . o‘-foggcm ch{[:sy K c:’)‘ogga)z gsfuy H- clfa%an

Sea. Theas. Dyivector Dyineator

Patrick c? c#oggan g cﬁ)su{ o!foggan
Phesident Vier-President




October 11, 1978

Re: Permit No. 17-7029, 17-7044

~ Sinks Land & Livestock Corp.

c¢/o PM.A, .
412 West 10th North.
Logan, Utah 8432)

Gentlemen:

IWE have réceived'the Applications for Amendment submitted for the'abové
referenced permit, = ' .

Howéver. we'éannot accept these amendments as they constitute'an expansion’

of the water right by increasing the acreage for each permit. Since

" included when the priority was first established.

Therefore, we aré returning the Apblicat*ons for Amendment and the $40.00

check also-submitted._ We recommend that amendment applications be filed
showing the two points of diversion for each pemit and only the place of
use up to the number of acres allowed under each permit. This would
allow the two points of diversion to cover both the 235 acres listed in
Permit No. 17-7029 and the 640 acres listed in Permit No. 17-7044 which
would be accomplishing what appears to have been the intention on the

previously submitted applications.
If you have any questions, please contact us.

Sincerely,

JAN GROVER
Water Rights_Supervisor

JG:1r
Enc: 3

¥ ."F":
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S?ATE OF IDAHO ,
DEPARTMENT OF WATER RESOURCES

John V. Evans Statehouse
Governor Boise, |daho 83720
C. Stephen Allred (208} 384-2215
Oirector

12 July, 1977

Mr. Richard Kelley
Route 2
Rupert, Idaho 83350

Dear Mr. Kelley,

Today we received a letter from T.D. Jones, executive vice president of First Bank
and Trust of Idaho in Malad City. The letter was addressed to you and attached
was a legal description of lands.

We are not certain why we received this letter, but rather than hold you up, I
am sending you a copy of the permit. The proof of beneficial use is due 1 May,
1879,

If you have any questions, please get in touch.

Sincerely,

(Ms.) Kay Weaver
Records Supervisor

Encl.

T g
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. T. D. JONES
EXECUTIVE VICE PRESIDUNI

FIRST BANK AND TRUST
Or IDAHO wnn ciry, AR

HRAMCH OFFICES: P, Q, BOX 755, GODA SPRINGS, IDAHO 832768
P. Q. BOX 234, PRESTON. IDAHO BIZA3

o

June 28, 1977

Mr, Richard Kelley
Route #2
Rupert, Idaho 83350

Dear Mr., Kelley:

In reference to oux telephone conversation, I am enclosing
a legal description of the state ground where the well was
drilled, Since Bill Byrd's death I have had difficulty

in locating all papers with reference to Sinks Land and
Livestock Corxporation,

I would suggest that you call the State of Idaho and
get the permit number because I cannot find it in time
for you to meet the July 30th deadline.

If you have any questions, please call,

Very truly vy S,

(Xl

T, D, Jonas.
Exec, Vice President

TDJ /cw
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Township 16 South, Range 31 East, Boise Meridian
Section 28: Lots 2, 3, 4, 7, 8, 11, NWi3NWy, SLSNWy

Excepting therefrom the following described land:
Commencing at the NW corner of Section 28, thence East

465 feet, thence South 3507,6 feet, thence West 465 feet,

thence North 3507,.6 feet to the point of beginning.

Containing approximately 235 acres,




e a

 MEMORANDUM

TO: = Ken Dunn | S e
 FROM: ' R. Keith Higginson c ( X
DATE; May 2, 1975 | | |

-On Wednesdaj, April SOth I received a phone call fromiDee Hanaen,-:.=
:Utah State Engineer, in which he drew my attention to application o
17-7029, which was filed to appropriate ‘water by drilling a well in
eCurlew,Valley above Snowville, Utah, He.reminded me that, in_Utah,
he hae.aomihistratively closed the area below the state line down’ to
the horth ehoreIOf Great Salt Lake to the drilling:of'any'further
irrigation welle and has told his people that he will not grent per-
mits. He has also indicated that,_as a concession to the State of
Idaho, he has advised people that he will not allow drilling of -any
wells in the-Upper Raft Rlver area-portion of Utah. He asked that
wa consider doing the same thing in Idsho with regard to Curlew
Valley '_ '
The maih concern in Utah of course ‘is the 1owering of the water
table in part of the area and the effect of such 1owering upon the_';i.
discharge of Locomotive Springs which is a wildlife management area.
We have several reports on this particular area and I request that
you review thoae reports, along with our current applications, to

'determine whether we should take any action concerning this matter.

Fv E“"EZ E;Eg""“




I would like to be able to work with Utah on an agreeable basis, if .

we can reasonably do it without denying the people of Idaho the right

to appropriate water under the Constitutional guaranty.




May 6, 1974

Re: Permit No. 17-7029.

Sinks Land & Livestock Corp.

c¢/o W, J. Byrd, Secretary
Box 184
Malad, Idaho 83252

Gentlemen:

Enclosed is a copy of your approved Application for Permit No.17-7029 . We
direct your attention to the conditions of approval as listed on the fourth

rage.

Be sure to note that a special comdition reguiring you to install and maintain
e measuring device at your point of diversion has been placed upon your permit.
We are enclosing a letter describing different types of measuring devices
accepted by this office.

Sincerely,

BOEBBY D. FLEENOR
Assistant Director

BDF/bjg

Enclosures




“ 0 } o

1515 Lincoln Road

April 19, 1974

N

M)

!
{ i
JRE@ Application for Permit No. 17-7029 | Sinks Land & Livestock Cbrp. '

\. NS

\
/

\
! ;
|

)

\fh; Idaho Enterprise
P.0. Box 205
Vug}ad City, Idaho 83252

iéegtlemen::

{E;closed please find the bill which you submitted to our office for payment of.
he above referenced application. However, before payment can be made all pub~
lication bills must be certified and signed. Please do so and return the bill
to_this office at your earliest convenience.

!

!

\l ]
Véry truly yours,
o :

|

L

MECHELLE BUTTE
Secratary

Enclosure

17 »0R9




April 5, 1974

Re: Application for Permit No. 17-7029 SINKS LAND & LIVESTOCK CORP.

Idaho Enterprise
P. 0. Box 205
Malad City, ID 83252

Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a week
for two consecutive weekly issues of your newspaper. We have inserted the publica-
tion dates allowing time for you to submit us a galley proof for review before
-publication.

After sending us a galley proof, proceed with the publication on the dates we have
inserted, assuming the notice is correct. If we have any corrections, we will
notify you before the first publication. Tf you cannot publish the notice on the
proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the
publication bill.

Very truly yours,

NORMAN C. YOUN Gpetl ot Tifects = W

District Engineer Bill submitsed ¥ -/F-7¢ by MA

NCY :MB
Enc: Legal Notice (1)

17 =029
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NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that Sinks Land & Livestock Corp

Box-124, Malad, Idaho

has on 412174 submitted Apptication No. 17-7024

+ L

for a permit to appropriate 402 cubic feet per second in%ag}¥?k£¥kayy*Qk

of water from  a around-water source

by means of vell and pymp

within the (BN, Sec. 203, T. 16S, R, 31E, B.M., Oneida County;

to be used from Jan. 1 to Dec. 31

for stockviatering purposes for 1000 heef cattle within the Mgl Sec, 28, T.

168, B, 31F: and from Apr. 1 to Oct, 15 for the irrication of 235 acres

within the _ewnaypy g roe 2 0o oo Sec. 28, T. 16S, R, 31F, B.M,

Lomm g O e

If issued, this permit will be subject to all prior water rights. Protests
against the granting of the permit must be filed with the Idaho Department of
Water Administration, 1515 Lincoln Road, Idaho Falls, Idaho, 83401 on or before

April 29, 1974

R. KEITH HIGGINSON

Director
Published in the Idaho Enterprise, Malad City, Idaho
on April 11 and April 18, 1974,

17 w023
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April 3, 1974

‘Re:  Application for Permit No. 17-7029

o Mr. W, J. Byrd, Sec. .

-8irks Land & Livestock Corp.
Box 184

_Malad, Idaho 83252

iLDéar Mr. Byrd:

‘Attached herewith is depdrtmenta] receipt No. 12815 in the amount of $65.00 for
d the above referenced appiication which was received in this office April 2, 1974.

- If}we may be of further assistance, please contact us.

LR

Vi
\Wery truly yours,
|

RONALD D. CARLSON
Asst. to the District Engineer

ROC:mb

Attachment

17 =029
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BOARD OF DIRECTORS: . OFFICERS:
- A

LAWRENCE JONES
LAWRENCE JONES PRESIRENT
T. D, JONES

MORGAN W. TOVEY PIRST BANK AND TRUST

PANIEL O, JONES
H. WARD THOMAS

P . VICE PRESIPENT
( r (‘ P. 0. BOX 171

H. D. NAYLOR
JOHN O©. WALLACE Jr l)Al-I J MALAD CITY, IDAHO 83252

VICE PRESIDENT

& CASHIER
D. MICHAEL BROADHEAD
BRANCH OFFICES: P. 0. BOX 234. PRESTON. IDAHO 83253 ASSISTANT MANAGER
F. 0. BOX 755, SODA SPRINGS, IDAHO 83278 AND LoAN OFFICER

ELIZABETH MORGAMN

SISTANT CASHIER
-RECETVE
L.../'L
Dept of Water Adm: AFPR o 1974
Fastern VYistrict Uffice
1515 Lincoln Hoad Department of Kater Admiriciss
~ er Adtministration
Tdsbo Fells, Idaho AGIISIST At

tastern Jistrict Office
Gentlemen:

Tt is difficult to plot the land on the map. I khave attached the land description
siven us by the EIM. Maybe you czn plot it for us. 4 total of 235 acres,

Tre place of use of stock watering would be the well site or rnesrby.

Trank ycu,

kg band & Livestock Corp,
Fox 184
Malad, Idahc

17 (329




- 'I
Land deacri;’ﬂ of the 3imks land & Ljvestoc.lrp, ¥alad, ldaho
11 in T, 16 S5 R 31 &

25.9 acres in the NWillWg
36,04 acres in lot 7 (pdrt of the NiifoflNwl)
25,5 acres in uwthg
4O  acres in SEINWZ
31,66 acres in Iot 8 (Part of the SWiof NEZ)
l/ Cl zcres in lot 4 (Sh%SW;
25.78 acres in Lot 3 (SE{SWz)
25,28 acres in lot 2 QﬂAQLA)
7.h acres in lot 11
235 acres totsl

This is the BIM description of the lznc dezded to us.

17 »7029




March 28, 1974

'
[
|

| Mr. W. J. Byrd, Sec.
- -Jinks Land & Livestock Corp,
Box 184
Malad, Idaho 83252

A
[

1 Dear Mr. Byrd:

‘. Please find enclosed your Application fop Permit and check No. 92-86 in the amount

. -0f $125.00. We have also included a new application which we have taken the Tiberty
 of retyping. However, in retyping your application, we had difficulty in correspond-
ing the description in Item 8b to the plat in Item 11. 1In the reijed application

We made Item 8h correspond to what we folt You had indicated on your map. If thews
.are not correct, please make the necessary changes. We also need to know the place of
use for the water appropriated for stockwatering, :

fxiﬁh have included 3 set of instructions which show the appropriate filing fees for the
l\l . .

ffThe filing fee for the {.67 c.f.s. now indicated on your application would be SéS.DOJ
i}wheh you have made the necessary changes on the retyped application, please return it
" to this office with the appropriat filing fee. : E

Very truly yours, -

RONALD D. CARLSON
Asst. to the District Engineer

RDC :mb

“Enc: Check No. 92-86 ($125.00)l : . ‘ ‘
Apps for Permits 47 =029




