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You Got A Permit For That Rain?

by Kevin }. Beaton

It may come as a surprisc that in an arid state like [daho pol-
lution from stormwater is a concern warranting fedcral
permitting, Tlowever, most industrial facilitics, certain sized con-
struction sites and certain sized municipal stormwater systems in
ldaho are required to obtain a permit from the federal govern-
ment to lawfully discharge “stormwater™? from a facility into
surface waters, Stormwater permitting is required under the
Federal Waler Pollution Control Act (“Clean Water Act™) 33
U.S.C. §§ 1251 ct. scq. and through implementing rules and gen-
eral permits issued by the Uniled States Environmental
Protection Agency (“EPA"). This article discusses a recent
Stormwaler General Permit for Industrial Activities reissucd by
FPA. Sce 65 Fed. Reg. 64746 (October 30, 2000).

Background

In 1987, Congress amended the Clcan Water Act, 33 U.S.C.
1251, cl. seq., to require implementation of a national permit-
ting program to address storm water discharges from “industrial
aclivities™ and municipal storm sewer systems. See, 33 US.C. §
1342(p). The concern addressed in the stormwater permitting
program is to control stormwater runoff which may be contam-
inated by contact with industrial materials, waste products,
roads and construction sitcs which thercafier discharges to sur-
face watcrs causing water pollution. EPA's implementing
regulations require that stormwater discharges to surface waters
associated with “industrial activity,” “construction activity,” and
municipal stormwater system discharges be covered by a
Nationa!l Pollutant Discharge Elimination System (“NPDES™)
permit. 40 CFR § 122.26,

In order o be subject to the NPDES permitting requircments
under the Clean Water Act, a facility must discharge a “pollu-
tant” from a “point source™ to “waters of the United States.” See,
Commitice to Save MokeLumne River v. East Bay Municipal
Urility District, 13 F.3d 305 (9th Cir. 1993) (sctting forth require-
ments for a NPDES permit undet the Clean Water Act). Judicial
cases have interpreted these terms very broadly so as to imple-
ment the ultimate remedial goal of the Clean Water Act to reduce
or eliminate pollution of surface water throughout the United
States. See, e.g., US. v. Earth Sciences, Inc., 599 F.2d 368 (10th
Cir. 1979) (“point sourcc™ under the Clean Water Act must be
interpreted broadly to implement the goals of the Act and there-
fore, discharges from a minc wastewater colleetion system that
overflows because snow mell was a “point source.”™)

‘The jurisdictional scope of the term “waters of the United
States™ continues to be a controversial and unresolved issue. EPA
defines the term very broadly to include any surface water which
cventually drains to a lake strcam, creek or river. See, 40 CFR §
122.2. See also, U.S. v. Edison, 108 F.3d 1336 (11¢th Cir. 1997)
(The term “waters of the United States™ should be interpreted as
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broadly as Congress’ power to regulate jnterstate commerce and
therefore, the term includes a stormwater drain which runs into a
canal which eventually discharges to Tampa Bay). Unti} recently
EPA and other federal agencies interpreted the term “waters of
the United States” to also include isolated ponds that provided
habitat for migratory birds. However, the Supreme Court
recently struck down a federal agency’s asscrtion of jurisdiction
under the Clean Water Act over isolated man-made ponds, Solid
Waste Agency of Northern Caok County v. US. Army Corps of
Engineers, 121 S.Ct. 675 (2001).

Likewise, whether pollution of groundwater is subject to fed-
eral jurisdiction under the Clean Water Act js a controversial and
unresolved issue. See, Washington Wilderness Coalition v. Hecla
Mining Co., 870 FSupp 983 (L.D. Wash. 1994) (discharges of
pollutants to groundwater which is hydrologically connected 1o
surface water are subject to NPDES permit requirements); But
see, Umatilla Water Quality Protective Association, Inc. v. Smith
Frozen Fouds, 962 F.Supp 1312 (D. Oregon, 1997) (Pollution of
groundwater that is hydrologically connected to surface water is
not subject to NPDES permitting). United States v. ConAgra,
Case No. CV96-0134-S (D, 1daho 1997) (Discharges to ground-
water arc not regulated by the Clean Water Acl). In a recent
proposed rule regarding the regulation of feedlots, dairics, and
other concentrated animal feedlot operations (“CAFQs”), EPA
sets forth the Agency's most recent position that pollutants which
arc discharged to groundwater that is hydrologically connccted to
surfacc waters are subject to permitting under the Clean Water
Acl. See 66 Fcd. Reg. 2960, 3015-3020 (January 12, 2001).

A facility that discharges stormwater without a NPDES
permit, or a facility which does not comply with NPDLS permit
conditions faces potential severe sanctions including a civil or
criminal enforcement brought by the EPA. See, 33 US.C. § 1319
(setting forth the civil and criminal violations for violations of
the Clean Water Act). Also, unpermitted discharges may be sub-
jeet 1o a citizen suit brought by a third party under the Clean
Water Act. See, 33 U.S.C. § 1365. Although stormwater permit-
ting issues have not been a high enforcement priarity in the past,
EPA has identified unpermitted stormwater discharges from
industrial facilities as an enforcement priority. See, FPA 2000
Industrial Storm Water Discharge Fnforcemcnt Strategy (EPA
Office of Regulatory Enforcement, January 18, 2000).
Therefore, if there is any question concerning an industrial
facility identified in 40 CFR § 12226 that is discharging
stormwater to sutface walct, it is wise to scck coverage undey
EPA's general NPDES stormwater permit.

EPAY recently reissued NPDES multi-sector general permit
(“MSGP™) authorizing stormwater discharges from industrial
activities sets forth requircinents that industrial facilitics musl
follow to obtain and maintain NPDES permit coverage. See,
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Final Reissuance of National Pollutant Discharge Elimination
System Storm Water Multi-Sector General Permit for Industrial
Activities, 65 Fed. Reg. 64746 (Monday, October 30, 2000).
Similar requirements apply to discharges from construction sites.
See c.g., LPA General Feymit for Stormwater Discharges from
Construction Activities, 63 Fed. Reg. 7858 (February 17, 1998).
The definition of “storm watcr discharge associated with indus-
trial activity is very broad and includes stormwater discharges
from most industrial sectors including active and inactive mines,
landfitls, and land application sites. See, 40 CFR 22,26(b)(14).
The 2000 version of the MSGP became effective on October 30,
2000 and replaces the MSGP previously issued by EPA in 1995,
Consistent with other recent EPA water protection efforts, the
2000 MSGP places increasing ecmphasis on protection of water
quality and endangered species.

The industrial MSGP is intended to cover all major categorics
of industrial facilities which may discharge stormwater. Twenty-
nine (29) major industrial sectors (and various subsectors) are
identified in thc MSGP. See, Scction 1.2,] of the MSGP, 65 Fed.
Reg. at 64804, Each industrial sector must comply with the gen-
cral provisions of the MSGP and each sector may be subject to
sector-spceific requirements. Scction 6. of the MSGP identifies
specific requirements that are applicable to each industrial
sector/subscctor. Unlike most NPDES permits issued by EPA,
most of the industrial sectors covered by thc MSGP are not
required to meet “cffluent limits™ for stormwater discharges
leaving a facility. Rather, the MSGP requires
pollution prevention cfforts and implementa-
tion of best management practices (“BMPs™).
EPA’s general pollution prevention approach
to stormwater permitting in licu of numerical
cffiuent limits was recently upheld by a fed-
eral count, See, Defenders of Wildlife v. EFA,
191 K.2d 1159 (9th Cir. 1999).
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A. Deadlines

To obtain coverage under thc new MSGP, an owner or oper-
ator must subiit a notice of intent (“NOI"). Facilities covered by
the 1995 MSGP must submit an NOI by January 29, 2001, 65
Fed. Reg. 64758. A copy of the NOI can be obtained from the
Federal Register notice, or EPA's Website, To obtain coverage for
new discharges or previously unpermitted discharges, an NOI1
must be submitted two (2) days before commencing operation of
the facility where the storm water discharges are (o occur,

B. Storm Water Pollution Prevention Plans
The key element in the MSGP is the Stormwater Waler

“Pollution Prevention Plan (“SWPPP”). The SWPPP {dentifics

how the facility will monitor stormwatcr water discharges,
implement BMPs to reduce contaminated stormwater discharges
and inspect for compliance. The new MSGP now requires that a
copy of the permit be retained in the Storm Water Pollution
SWPPP. 65 Fed. Reg. 64765. Although thc SWPPP is not
required 1o be filed with EPA, a copy of the SWPPP must be
made available to EPA during inspections. Also, other federal
agencies charged with protecting endangered species are cntitled
to tevicw a copy of the SWPPP upon tequcst and 4 copy of the
SWPPP must be submitted to the public upon request.

C. Compliance with Water Quality Standards
The new MSGP excludes from coverage any discharges which

—

Non-stormwater discharges (with some lim-

ited exceptions) and construction related u“;::zia;‘:’l::;;“"‘g : 'll;"xfl"c"l{g,""ds_ | Servi
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MSGP If a facility is not eligible for coverage
under the MSGP, an individual permit applica-
tion must be submitted 1o EPA. In {inalizing the
new version of the MSGP on October 30, 2000,
EPA has tetained the same monitoring require-
ments as set forth in the 1995 MSGP (c.g..
analytical monitoring, visual monitoring and
alternative certification in lieu of analytical
monitoring), bul has included additional
requirements  based on new information
obtained since: the original MSGP issuance, The
MSGP is a lengthy and complicated permit that
requircs careful consideration by any facility
seecking coverage. Somc of the major new
MSGP requircments and applicable deadlines
that may apply to ldaho facilities follow.
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cause or have (he reasonable potential to cause an exceedance of
state water quality standards.® This prohibition is consistent with
EPA’s obligation undcr the Clean Water Act to jssue NPDES per-
mits with conditions nccessary to comply with state water quality
standards. See, 33 USC § 1311(b)(1XC). The MSGP also pro-
vides that if an suthorized discharge is later discovered to cause
or polentially cause a water quality standard violation, the per-
mitting authority will notify the permittee of the violation. The
permittee must then take all steps to ensure compliance and doc-
ument these actions it the storm water coverage under SWPPP.
The permitting authority may terminate coverage if violations
continue. IIPA specifically noted that stormwater discharges
which cause or contribute to an exceedence of water quality stan-
dards may be subject to enforcement actions. /d. at 64761.

D. Discharges to Water Quality Impaired/ Limited Waterbodies

The 2000 MSGP contains a new provision which sets forth
cligibility conditions with respect to discharges to *‘water
quality-limited” and watcr quality impaircd waterbodies.® A new
or existing discharger seeking to discharge to a waterbody for
which there is an approved pollution control plan known as a
Fotal Maximum Daily Local (TMDL) must confirm that the
TMDL allocated a portion of the load for storm water point
source discharges. For new dischargers to “water quality
impaired waters,” a new discharger must show that: (1) there arc
sufficient remaining poliutant load allocations 10 allow for the
discharge; and (2) the existing discharges into that water body
are subject to compliance schedules designed to bring the seg-
ment into compliance with applicable water quality standards.
1d. At 64756 and 40 CI'R § 122.4(i). These provisions related to
new dischargers 1o waler quality impaired waters and all dis-
chargers to water quality Jimited watets apply only to the
pollutants for which the waterbody is impaired or the TMDL
developed. 65 Fed, Reg, 64746, 64756.

€. Endangered Species

The new MSGP contains new requirements related to com-
pliance with the Endangercd Species Act (“ESA”), 16 US.C. §8
1531, ct. seq., that a permit applicant musl comply with to be eli-
gible for coverage. Permit coverage is only available if a permit
applicant can certify in the NOI that its proposed stormwater and
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allowable non-storm water discharges are not likely to jeopardize
the continued existence of any listed species ot result in adverse
modification or destruction of critical habitat to listcd species.
Since many new species have been listed under the LESA which
can be found in Tdaho and since many waterbodies have been
designated as critical habitat in 1daho, permit applicants should
carcfully ovaluate the affect of stormwater discharges on endan-
gered specics and their critical habitat before signing the
certification in the NOI.

in Addendum A to the MSGP, EPA requires permit applicants
1o document that they followed a specific process before certi-
fying that the discharge will be in compliance with the ESA. The
documentation process which must be included in the SWPPR,
can include 1) a determination that no endangercd specics or crit-
jcal habitat is located in the county where the facility is Jocated
(an updated list of endangered species is set forth at Addendum 11
1o thc MSGP; critical habitat designations can be found at 40
CFR Parts 17 and 226 ); 2) documentation that in the course of a
separate federal action involving the facility, the stormwater dis-
charge was evaluated in connection with a formal or informal
consultation under the ESA, or was otherwise specifically authio-
rized under § 10 of thc ESA (habitat conservation plans); or 3)
using “best judgment,” the applicant concludes that stormwatcr
discharges (and discharge related activitics) will not adversely
affect listed specics and critical habitat. The “best judgment” cri-
teria applies when a permit applicant initially concludes that
stormwater discharges are in the “proximity” of listed specics or
critical habitat (e.g., listed specics are located in fhe same water-
body to which the facility discharges). It may be nccessary to
consult with a profcssional or cven with the appropriate fedcral
agency before certifying through *“best judgment” that there will
be no adverse affect under the ESA. The MSGP does not, how-
ever, immunize facilities from liability under the ESA.
Stormwater discharges which result in a “take™ of an cndangered
species may subject a facility to a civil/criminal enforcement
action under the ESA. Sec, 16 US.C. § 1538 and 1540. Also, CEPA
may notify a facility that it is not eligible for coverage under the
MSGP because of potential impacts to protected species.

F. Exemptions from Coverage

Under the Clean Water Act, certain stormwater discharges
ussociated with industrial activitics arc not requircd to obtain a
NPDES Permit, Discharges composed entircly of return flows
from irrigatcd agriculture are not required 10 obtain a permit. Sce,
33 US.C. § 1342(1)(1). Similarly, certain uncontaminated
stormwater discharges from mining operations also arc not
required 10 obtain a permit. 33 US.C. § 1342(1)(2). Finally, the
EPA rules exempt cortain stormwater discharges from office
buildings and parking lots that are scparate from industrial activ-
itics. See, 40 CFR § 122.26(14).

The new MSGP also contains a provision which allows a
facility to discontinue petmit coverage if the facility certifies
that it is eligible for the “no exposure™ permit excmption, This
exemption from permitting is conditiona!, however. Under the
permit, discharges composed entirely of storm water arc not con-
sidered to be storm water discharges associated with industrial
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activity if there is *“no exposure” of indus-
trial  materials  and  activities to
precipitation. 65 Fed. Reg. 64810, 64877
(Addendum F), “No exposure” means
that all industrial materials and activities
are protected by a storm resistant shelter
lo prevent exposure to rain, snow,
snowmelt, and/or runoff. /d. lndustrial
materials or activitics include material
handling equipment or activitics, indus-
trial  machinery, raw  materials,
intermediate products, or waste products,
Material handling activities include the
storage, loading, and unloading of any
raw material, intermediate product, final
product or wastc product,

To qualify for the exclusion, certain
conditions must be satisfied. First, the
operator must provide a storm resistant
shelter to shield industrial materials and
activities  from stormwater exposure,
Sccond, although a notice of termination
is not required, the opcrator must certify
that there are no stormwater discharges
contaminated by exposure to industrial
materials and activities from the entire
facility. The certification must be sub-
mitted to the permitting authority once
every five years, Next, the operator must
allow the permitting authority to inspect
the facility to determine compliance and
to make inspection reports available to the
public upon request.

As is clear from the foregoing, many
facilities in Tdaho are required to obtain a
permit for runoff’ from rain and snow
melt. The MSGP requirements may
impact opcrations at many Idaho facili-
tics. Eligibility for coverage under the
MSGP should be carefully evaluated if
stormwater from the facility discharges to
water quality-limited waters or watcers
potentially containing species protected
under the ESA. The MSGP only applies
to states in which EPA administers the
NPDES permit program (c.g., ldaho,
Alaska, New Mexico, and Arizona), and
to “Indian country” lands throughout the
United States,
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KEVIN J. BEATON proctices in the areas of environmental, administrative, und
natural resources law with an emphasis on water quality and hazerdous woste
E regulation and permitting. He received his 1.D. with honors from Nationol Law

Center, George Washington University In 1983, and wos admitted to the idaho
| State Bar that some year,

Endnotes
1, 2 Stormwater means “stormwater runoff, snow melt runoff, and surtace runotl and deainage. See 40 CTR
§ 122.26 (bX13).

3 Although a statc may obtain authority to issue statc NPDES permits, in Idaho, stormwater discharge per-

mis are issued, administercd and enforcod by the FPA.
4 Effluent limits sre gencrally numerical Timits on the concentrations of
pollutants in wastewater that cannot be exceeded. See, 33 USC § 1362(11).

5 In 1daho, the Idaho Department of Environmental Quality (“1DEQ™) is
responsible for developing and implomenting Idahas water quality standards. See, Idaho Code § 39-
105(3X0) and IDAPA 58.01.02 Harer Quality Standards and Wastewater Treaiment Reguirements,

6 “Water quality impaired” refers to a watcr body that is not currenily mecting its designaed waier quality
standards for certain pollutants, and which (he state has not yet developed a totad maximum daily load
(“TMDL”) for the impaired water. “Water quality- limited waters” refers to water bodies for which o
state has developed individual TMDL s for cortain poilutants, TMDLs are required to be developed by
states and approved by EPA, See, 33 USC § 1313(d). The state of {duho is subject 10 » federal court
ordered schedule which requires development of over 900 TMDILs over the next five years. How cach
state develops and implements TMIDLs and EPAY revicw and approval of such TMDILs is the subject of a
recent controversial rule published by FPA, See, 65 Fed. Reg, 45386 (July 13, 2000),
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