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WATER RIGHT SUMMARY

ACTION RIGHT NO. NAME AMOUNT CFS
Original Application 47-07680 Royal Crest Inc. 14.60
—Puil-Aeeignment—  47=07680 - Collins Brothers Corp.  —— 14.60 .
Full Assignment 47-07680 Kanaka Rapids Ranch
Homeowners Water System,
Inc. 14.60




Ferm 211 . Receipt No, 60309(/0

10/33 v Receiptad By

Cate
APP%@WE{I}] STATE OF IDAHO RECEIVED
DEPARTMENT OF WATER RESOURCES '

APPLICATION FOR AMENDMENT OF A PERMFAY 1 0 1994

Depariment of Weiex Reeources

Applicant _ KANAKA RAPIDS RANCH HOMEOWNERS WATER SYSTEM, INC. Phone 208-543-6767
Address__ 176 KANAKA RAPIDS RANCH BUHL ID 83316
| am the owner and holder of Permit to Appropriate the Public Waters of the State of Idaho No. 47-07 680 . and request
that the permit and permit map be amended and/or changed as follows:
Purpose of Amendment: Change point of diversion Add peint of diversion

XX _ Change place of use Change nature of use Change period of use Cther
1. Point of diversion: SAME % Va Va, Section , Township . Range . B.M,,
County of . . Other points of diversion

2. Period and nature of use: (irrigation, domestic. stockwatering, industrial, etc.) SAME

Amount for purposes from to (both dates inclusive)
(cta of acre feet per annum) {water use) (Begin month) {End month)

Amount for purposes from to {both dates inclusive)
(cte or acre test per annum) {walter use) (Begin month) {En¢ month)

Amount for purposes from to {both dates inclusive)
{cta of acre fast par snnum) {water use) {Beginimonin) . {End month}

3. Place of use or land to be irrigated:

T|R |8 NEY NWY, ' SWY% ' SE% YoTALS
[}

p e c

09s{14E|10 I X { X X |x X X F x X X
11 X X I x X X X | x
14 X X X | x %

Total number of acres to be Irrigated =

4, a. Who owns the property at the point of diversion? SAME

b. Who owns the land to be irrigated at the place of use?

c. [f the property is owned by a person other than the applicant, describe the arrangement enabling the appilcant
to make this filing: '
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Complete the foliowing map by showing land and point of diversion as proposed by this amendment.

Show 1/4 1/4, section, township, range and ditches. (the smaliest subdivision represents 40 acres)
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Scale: 2 inches aqual 1 mile
| hereby request approval of this change subject to the fact that no one wi injured by the change, and that the change
will be made at my own risk. N
dol)
Signed this ___ 9th _ day of May 019 94 . a?«g "
Carlo b ei"i:a Permit Holder
Attorpey=in-fact
AGTION OF THE DEPARTMENT OF WATER RESOURCES
Preliminary check by Publication prepared by Date
Published in Publication dates
L, Norman C. Youngd . of the Department of Water Resources hereby

approve the above referenced application for amendment. See the attached <hed¥ For the -

PR

conditions of approval. VA G ey
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thess my, hand this | day of May .19 g4
) IR I WA oy

pi.r_eaor 74 P= ol

/%,L_ /M (t\%‘—’“ﬂ JUN131994



R

CONDITIONS OF APPROVAL

T

1.

Right holder must comply with conditions set forth in Order
Adopting Propocsed Memorandum Decision and Order issued at time
of permit approval.

The amount of water diverted shall not exceed that necessary
for domestic, commercial, and geothermal heating for 99 homes.

Approval of this amendment does not authorize any additional
development for any purpose after August 1, 1991. This
amendment authorizes 99 domestic uses to be allocated to 99
lots of the subdivision located within the amended place of
use. This amendment is limited to the existing water
distribution system providing water to lots which have been
stubbed in, and, to water that had been made available for use
during the permitted development period.




Forme21? ' . . For Office Usa Only
03/86 S Foe Recelved 3&25,

e bate _7-20-9) _.

[

i Receipt # soﬂsz:l

STATE OF IDAHO Recelipt by
RS Revlawed by
v R DEPARTMENT OF WATER RESOURCES Sent To reglon

——

FROOF OF BENEFICIAL USE

The idaho Department of Water Resources will consider this form as a statement That the permit holder(s) has
complated all deveiopment that will occur under this permit and that water has been applled according to the
provisions of the permit for the beneflclal use{s) described below, This form must be accompanied by a llicense

examination fee or a completed field examination report prepared by a cartified water right examiner who has been
appeinted by the department,

" permit No.  B47-07680

Name(s) of Permlt Hoider: Kanaka Rapids Ranch Homeowners Water System, Inc.

Post Otflce Address: 130 N. Broadway

Buhl, Idaho 83316 Telephone No. 208-543-8268

Source of Water: Groundwater (89° - Low Temp Geothermal)

Extent of Use: ,
Commercial: 7 RV Spaces .14 c/f/s

Domestic 99 1.98¢/f/s (number of households) Stockwafer' .02 c/f/s :(lr?umlggr]':sa%g type of stock)
heat/cool 99
Irrigation 2200 trees .08 tacres) Other/Remark & 15.8 g/p/m  3.57 c/f/s

(hot tubs use effluent)
*Irrigation of 99% lots and l-acre RV included in commercial

Total rate and/or volume for which preoof is submitted 5.79 cts 3778 acre=-faet
Show the date water was f1rst diverted and beneficially used under this permit: 1981
Measuring Device: Required? X Yes __No Fee enclosed § 225.00
Instailed? X Yes __MNo (See License Examination Fee Schedula)
Flow Measurement Port: Required? __Yes Mo
C Installed? Yos No

Parson to contact to accompany the Department representative during the tleld examlnation:

Steve Foreman 208-543-6199

{Nama) {Telephona Number)

2o,
107 Kanaka Rapids Road, Buhl, Idaho 83316 A
(Addrass)

™

! fwf’"@

The above Informaticn Is my true statement of the extent to which the above nuﬂ@@??rmlf hasqaen daveloped and
| relinquish any undeveloped portlon of the permit to the state of Idaho, ]991 }

7/30/91 S 7 e ¢

Date Signature of l‘eﬁnif Holder {(and title, If approprlafe"")'""‘-.—,_m :
. Steve Foreman, Attorney-in-Fact T




) State of Idaho ; ‘
Depariment of Water Resources ’ G

~ Jroag)
ASSIGNMENT OF PERMIT SR L i

Kanaka Rapids “Ranch ‘Homeowhets
I, Collins Brothers Corporation - hereby assign to Water Systeihig"lﬁ'c:?-i-‘

of 130 N. Broadway, Buhl, Idaho 83316

Address
25
é /¥ Al my right, dtle, and interest in and to Permit No. 847-07680
- to appropriate the public waters of the State of Idaho.
0
w1, /=7  The following described portion of my right, title, apnd interest in and to Per—:t
3 No. to appropriate the public waters of the State of Iéaho.
(Describe that pordon of the permit being assigned by listing the acreage wiinn
each 40acre subdivision, the point of diversion and the amount of water o culis
feet per second for direct diversion, or acre feet for storage)
Made this 26th day of July . » 19 91
(0//1'4 5 Z?r‘a ﬂu:/%'. Co ’/9,
Permit Holder Presiofeal™
Spouse ol Permit Holder
State of Idaho )
8.
County of _Twin Falls )
On this 26th day of July , 1991 , personally

appeared before me the signer(s) of the above instrument, who duly acknowledged to e

that he (sbe) (they} exccuted the same. -
_:ﬁﬂu . § Lfow £ 7 -

geal : Notary Public resgiding at
Twin Falls, Idaho

My commission expires:

[2%93




Far O¢ticy Use Cniy

rorm ZO4 .
I/jﬁ_" 41% FEE Racelpted Dv

F STATE OF 10AHC pate _
o DERAATMENT OF WATER RESCURCES Recaipt # D 1241

. .3 REQUEST FOR EXTENSION OF TIE

Ta proviae adgitional time In wnlcn to submit proot

E e it KESOUIEES ot densticial use for a water rignt permit
"E‘}B}‘:!ii-t‘,. .

Tha idaha Depertment of Yater n-sourcns «l|l gonsider This form &5 & requesT the? *he cermiT AQ(Ger(s) de grantaes
an aggltionzl peried of ?Ilu tn Jhich *o aomoierte devaiooment af a water Tignt under the orovisiors @t Secrian

42-704, ldann Coeo.

Parmit MNg, 47 D7bgﬁ
Mama{3) ot FermiT rolaer: é_p_c_.(.. (A5 BAEDQ COJQP

pas: Gtflcw Addresss | 30 AJ. B@ADLL)A\(
Talepnane Na, 5‘({.3 "8 Z !95

Yokl \p, 2=t

Dare Prant s Dua: 4 ; " 11 ']gq

Deseribe wnaT work has been comoleted Toward Yhe davalopment of *hls wataer rignt:
[This must be f1!led sut! 1F no worX has been completed, snow “nonet,)

WELLS DPILLED , DRMEST (L, CUNTEL. (L UES, TRPPEC  1To 99
HomeSITES, 1PRIATION L JMNES BMD b g0 SNET=AL TO APPEOY

15 ACRES o lonipaol AREN 1) THE HAMPED U1 T Develol-
MENT coaring s_|ZE, DO

4 tha wvork tor *he following Peassone:

e BEED IUOLYL L4 L7 el TS KUTH D@"i’ W
LTI L st (GER LELIIONL Ly 127 AN St PEHE

4//197’
Permit haldar(s) reques? as exransion To A Mo 5T ,/ ' 19 fZ / il Z /: j{_(,_l_/ﬁ%__;

(1 yr,, sinimum) ($1gnature)*
M F QTHER THAM PEAMI T HOLDER,
POWER QF ATTORNET wU3T BE SUPPL I ED,.

ACTION OF THE DEPARTMENT OF WATER RESOURCES ) i ]I]WEB

|T 1§ HEREDY OROERED thet fhe above FequesT tor extension of Tima be APPROVED and th"e,A{{Ile)’V\JHWH
which to subm1t proof of ‘beneficial use is extended to August 1, I991.

Signed this 8 day af February, 19 290 . d %‘J

Chief, Water Allocation Bureau /

FEE: $1%,00

L



STATE OF IDAHO i
DEPARTMENT OF WATER RESOURCES Jing 22 1989

POWER OF ATTORNEY Department 27 VEE e

The undersigned holder(s) of Permit/Application No. 47-7680 of the

Department of Water Resources of the State of Haho hereby nominates

Robert C. Weaver , whose address is 130 N. Broadway, Buhl, Id 83316

as attorney-in-fact, with full authority to act for and on behalf of the undersigned in all
matters pertaining to the above numbered permit or application. Such acts shall include,
but not be limited to, the filing of application, receiving of all notices, the pigning and
filing of applications for extension of time and for amendments of said permits, and the

submission of proofs of completion of works and beneficial use of water.

Dated this 11 dayof March , 1989 .
STATE OF IDAHO )
) 88.
County of Twin Falls )
On this 11th day of March , 19 89, personally

appeared before me the signer(s) of the above instrument, who duly acknowledged to me

that he (she) (they) executed the same.

seal Notary“Public
Residing at Buhl Idaho

N © MICROFILMED

Sept. 1992

Mar 03 1990




BEFCRE THE DEPARTMENT OF WATER RESOURCES
CF THE
STATE OF ‘IDAHO
IN THE MATTER OF PERMIT NO. 47-7680

ORDER
IN THE NAME OF COLLINS BROTHERS CORP.

WHEREAS, the Department has issued the above-captioned permit with the
condition that proof of construction of works and application of water to
beneficial use be submitted on or before August 1, 1988; and,

WHEREAS, the matter of permit approval has been involved in litigation
since the issuance of the permit;

IT 1S, THEREFQORE, HEREBY ORDERED that the time within which to submit
the statement of beneficial use of water under Permit No. 47-7680 is extended to

August 1, 1989. ﬂ/w

Dated this / / day of October, 1988.

W= e

L. GLEN SAXTON ¥
Chief, Operations Bureau




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF WATER RIGHT
PERMIT NO. 47-7680 IN THE ORDER

NAME OF COLLINS BROTHERS CORP.

e e et o o et

on April 12, 1983, the Director of the Department of Water Resources
created by order the Banbury Hot Springs Ground Water Management Area (BHSGWMA).

The pressure of the artesian wells in the BHSGWMA has continued to
decline due to the present level of development.

There are several projects for which water right permits have been
isgsued but for which the water has not been used. There are also many
applications for water use which have not been permitted.

On December 4, 1985, the Director ordered that work on this and all
other permits within the BHSGWMA be suspended and the proof of beneficial use be
submitted on the completed portion of the project.

This application was filed on November 20, 1980; the permit was issued
on August 31, 1983 following a conference and opportunity for hearing. The
permit conditions concerning the use of the geothermal water for irrigation were
appealed. On 2pril 2, 1986, a decision of the district court ordered the permit
issued without conditions. A petition for rehearing filed by the Director with
the district court is still pending at the issuance of this order.

Section 42-204, Idaho Code states, in part:

Every holder of a permit which shall be issued under the

terms and conditions for an application filed heregfter

appropriating twenty-five (25) cubic feet or less per Sy

must, within one (1) year from the date upon which®

permit issues from the office of the department of wat
resources, commence the excavation or construction of’y&)‘;e




works by which he intends to divert the water, and must

prosecute the work diligently and uninterruptedly to com-

pletion, unless temporarily interrupted through no fault of

the holder of such permit by circumstances, over which he has

no control.

Therefore, since less than one year has elapsed following the district
court’s decision on appeal and because the permit holder has drilled the wells
proposed, he is proceeding with diligence toward the completion of the project,
and is entitled to continue to develop the project.

IT IS FURTHER ORDERED that the permit holder shall submit proof of

beneficial use on or before August 1, 1988.

Dated this ZQ% day of iéﬁlémléf/’/ , 1986.

ORDER — Page 2




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF GROUND WATER )
DEVELOPMENT IN THE BANBURY HOT ) ORDER
SPRINGS GROUND WATER MANAGEMENT )

)

)

AREA, TWIN FALLS COUNTY.

This matter having come before the Director of the Department
of Water Resources following investigation by the Department
staff, the Director finds as follows:

1. The Banbury Hot Springs Ground Water Management Area
(Banbury Management Area) was created on April 12, 1983 by Order
of the Director of the Department of Water Resources (Director)

pursuant to the provisions of Secti?n 42-233b, Idaho Code.

2. The Department has monitored wells in the Banbury
Management Area, priorrto and subsequent to designation of the
area, and the wells continue to show a decline in pressure.

3. Department records show that there are numerous per-
mitted but not yet develdped wWater uses and projects within the
Banbury Management Area.

CONCLUSIONS OF LAW

Based on the foregoing findings of fact, the Director makes

the following conclusions of law:

1. Idaho Code § 42-237a(g) (1977 and Supp. 1985) empowers

the Director of the Department of Water Resources, "To supervise
and control the exercise and administration of all rights

hereafter acquired to the use of ground ] the exer-

ORDER, Page 1



cise of this power he may be [byl summary order, prohibit or
1imit the withdrawal of water from any well during any period
that he determines that water to fill any water right in said
well is not there available."

2. Idaho Code § 42-237a(g) further provides that, "Water in

a well shall not be deemed available to fill a water right
therein if withdrawal therefrom of the amount called for by such
right would . . . result in the withdrawing [of] the ground water
supply at a rate beyond the reasonably anticipated average rate
of future natural recharge."

3. Idaho Code § 42-1805 (Supp. 1985) provides in part as

follows:
In addition to other duties prescribed by law, the

director of the department of water resources shall
have ‘the following powers and duties:

(7) After notice, to suspend the 1issuance or
further action on perqits or applications necessary
to protect existing vested water rights or to
ensure compliance with the provisions of chapter 2,
title 42, Idaho Code, or to prevent violation of
minimum flow provisions of the state water plan.

4. Based upon presently available data, the ground water
supply within the Banbury Management Area is being withdrawn at a
rate beyond the reasonably anticipated average rate of future
natural recharge.

5. The Director has a duty, pursuant to Idaho Code 8§

42-237a(g) and 42-1805, to stay the approval of any pending

applications for permit to

ORDER, Page 2




Banbury Management Area, and to order the suspension of any
further development under existing permits to appropriate ground
water within the Banbury Management Area which, as of the date of
service of this order, are not fully developed.

ORDER

IT IS, THEREFORE, HEREBY ORDERED as follows:

1. As of the date of this order, approval of any pending
applications for permit to appropriate ground water within the
Banbury Hot Springs Ground Water Management Area shall be stayed
until further order by the Director.

2. The owners of permits to appropriate ground water within
the boundaries of the Banbury Hot Springs Ground Water Management
Area shall cease and suspend any further development under those
permits beyond the extent already developed as of the date of
service of this order.

3. The owners of permits to appropriate ground water within
the boundaries of the Banbury Hot Springs Ground Water Management
Area, for which proof of beﬁeficial use has not already been sub-
mitted to the Department of Water Resources, shall submit proof
of beneficial use showing the extent of existing development if
any, upon forms furnished by the Department, within thirty (30)
days of the service of this order.

4. A copy of this order shall be served by certified mail
upon the owners of all applications and permits to appropriate
Gr

ground water within the Banbury Hot Spring

d Water

ORDER, Page 3 ' | NOV 29 1988

-
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Management Area, together with a letter identifying the record

owner of the application or permit,

the application or permit
number,

and a statement describing the legal recourse which may

be taken by someone who objects to any provision of this order.
DATED this ¢

/46 day of _DAC&)??AW

, 1985.

A, NNETH DUNN
Director

ORDER, Page 4
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BEFORE THE DIRECTOR OF THE DEPARTMENT
OF WATER RESOURCES OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR
PERMIT NO. 47-7860 IN THE NAME OF
ROYAL CREST INC. COLLINS BROS. CORP.,
ASSIGNEE

ORDER ISSUING
PROPOSED DECISION

A&. Kenneth Dunn, Director of the Department of Water
Resources, having reviewed the attached proposed decision pre-
pared by his appointee, Bobby D. Fleenor , who conducted
the hearing or who has read the record in this case, hereby
approves the same as a proposal for decision pursuant to Idaho
Code, § 67~5211 and orders that said proposed decision and a copy
of this order be served upon each of the parties to these
proceedings who appeared at the hearing on March 31 '
1982, of this matter or upon their attorneys in accordance with
Rule 7.3 of the Rules of Practice and Procedure of this Depart-

ment.

Each party to these proceedings who appeared at the
hearing 1is hereby afforded the opportunity, pursuant to Idaho
Code §§ 42-1701A and 67-5211, to file exceptions to the attached
proposed decision and to present briefs and oral agruments in
accordance with the provisions of this order. Exceptions may not
be filed and briefs and oral agruments may not be presented by
parties who did not appear at the hearing of this case. If no
timely and proper exceptions are received, an order by the
Director will be entered adopting and issuing the proposed
decision as his final decision.

I.
EXCEPTIONS

A, To be considered by the Director, exceptions must:

1. be received by the Director on or before the 15th day
following the day of service of this Order and the proposed
decision,

2, specifically identify the portions of the proposed

decision to which exceptions are made and specifically state
the grounds for those exceptions, and

3. be sent to each ¢f the parties who appeared or their
attorneys.

B. Exceptions not in compliance with the above stated require-
ments will not be considered and will be deemed an acceptance of

the propose decision.
II.
BRIEFS

A. Any briefs in suppocrt of exceptions to the proposed decision
shall be filed with the Director at the same time that party's
exceptions are filed with the Director.

B. Any party desiring to file a brief in response to any
exceptions filed by any other party may do so by filing such
brief with the Director on or before the 1i5th day following the
last day any exceptions by any other party were served upon that
party desiring to respond.



TN

III.
ORAL ARGUMENTS

A, No oral arguments before the Director on the proposed
decision will be held unless specificzlly requested by a party
filing exceptions to the proposed decision and unless that
request is filed with the Director concurrently with the filing
of that party's exceptions.

B. If oral agruments have been properly reguested by a party
filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right to present o¢ral arguments in
response to the exceptions filed.

C. Oral arguments before the Director on exceptions to the
proposal for decision shall be heard at the discretion of the
Director, pursuant to Idaho Code, § 42-1701A. After all
exceptions, briefs and regquests for oral arguments have been
received, the Director will decide whether to hear oral
agruments. If oral arguments are to be heard, the Director will,
within a reasonable time, set the case for oral agruments and
notify each party of the place, date and hour the oral agruments
will take place and of the period of time allocated for the
arguments of this case. Unless the Director orders otherwise,

all oral agruments shall be heard in Boise, Idaho.

Iv.
CERTIFICATION OF SERVICE

A. Aall exceptions, briefs, requests for oral arguments and other
matters filed with the Director in connection with the proposed
decision shall be served on all other parties to these
proceedings in accordance with Rule 7.2,

V.
FINAL DECISION

A, Following the submission of all exceptions and briefs and
oral agruments, 1f they are heard, the Director shall issue a
final decision adopting, modifying or rejecting and replacing the
proposed decision. Copies of the decision and order shall be
served on all parties.

Dated this = 4 day of August , 1983.

Department of Water Resources



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF

ORDER ADOPTING
PROPOSED MEMORANDUM
DECISION AND ORDER

APPLICATION FOR PERMIT OF NO. 47-7680 IN THE NAME

OF ROYAL CREST INC., COLLINS BROS. CORP., ASSIGNEE

WHEREAS, A. Kenneth Dunn, Director of the Department of Water Resources
having issued and served a copy on the parties on August 4, 1983, a Proposed
Memorandum Decision and Order in the above-captioned matter, pursuant to Idaho
Code, Section 67-5211; and,

WHEREAS, more than fifteen days have passed since the service of the
Proposed Memorandum Decision and Order; and,

WHEREAS, no exceptions to that Proposed Memorandum Decision and Order
have been received;

IT IS, THEREFORE, HEREBY ORDERED that said Proposed Memorandum Decision
and Order be adopted and issued as the Final Decision and Order and proof of
construction of works and application of water to beneficial shall be submitted
on or before August 1, 1988.

Dated this 2{ ’deay of August, 1983.

A. KENNETH DUNN
Director

LR



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR PERMIT PROPOSED
NO. 47-7860 IN THE NAME OF ROYAL CREST MEMORANDUM DECISION

INC. COLLINS BROS. CORP., ASSIGNEE AND ORDER

T Nt Nt et N t®

On November 20, 1980, Royal Crest Inc. filed an application with the
Department of Water Resources for a permit to appropriate 14.60 cubic feet per
second of water from a groundwater source.

The applicant proposed the following amounts, uses, and periods of

use:

AMOUNT (cfs) USE PERIOD OF USE
0.40 Domestic 1/1 Through 12/31
6.60 Irrigation 4/1 Through 10/31
2.70 Commercial 1/1 Through 12/31
4,90 Geothermal 1/1 Through 12/31

The applicant proposed to divert the water from three artesian wells
located in the SE1/4NEl/4, SE1/4SEl/4, Section 10, SE1/4NW1/4, Section 14,
Township 9 South, Range 14 East, Boise Meridian, Twin Falls County.

The water was proposed to be used for domestic supply to 110 homes,
commercial and recreational uses, and dirrigation of 430 acres within the
S1/2NE1/4, E1/2NW1/4, NE1/4SW1/4, N1/2SE1/4, SE1/4SE1/4, Section 10, SW1/4NW1/4,
W1/2SW1/4, Section 11, W1/2NE1/4, N1/2NW1/4, SE1/4NW1/4, Section 14, Township 9

EEE?SOUth’ Range 14 East.
|

G
it

Notice of the application was published in the Twin Falls Times News

cm:"’on December 18 and 25, 1980. 1In this notice, the geothermal use of water was

| o

gézidentified as being for power. No protests were received against the
i
—Japplication.

On July 24, 1981, the Department requested that the applicant submit
an affidavit of residence in accordance with ldaho Code, Section 42-205. The
completed affidavit was received by the Department on December 30, 1981. On
December 10, 1981, the Department was advised by the applicant that the geo-
thermal use was intended for the heating of 110 homes, and the application was
amended to describe that geothermal use of the water.

On December 15, 1981, the application was assigned from Royal Crest



HWTHOHIIN

Inc. to Collins Bros. Corp., 130 N. Broadway, Buhl, Idaho 83316.

A notice of the amended application was published in the Twin Falls

Times News on December 24 and 31, 1981. This notice described the geothermal

use as "Heating".

On January 1, 1982, protests were received from Fred and Frances
Kambrich, Mr. and Mrs. Dale Durrant, Mr. and Mrs. G. W. Anderson, and Robert S.
Luntey. On March 31, 1982, a conference in the matter was held in Twin Falls.
The applicant was represented by Robert C. Weaver, Attorney. The protestants
were present and represented themselves.

The protestants stated that pressures had dropped in their existing
artesian wells since the completion of the applicant's wells. They expressed
concern that the artesian aquifer would be depleted and called for a study and
management of the area by the Department.

Protestant Luntey also objected to the year-round period of use for
heating proposed by the applicant and to the proposed use of artesian geothermal
water for irrigation.

Attorney Weaver stated that the applicant's intent was to create a hot
water supply to 99 homesites in a planned unit subdivision, and that the year-
round period of use for heating was intended to include not only space heating,
but also other heating uses such as saunas which might be installed by home-
owners. He also requested an opinion from the Department on whether the
irrigation use was properly a matter for review since only the heating use of
the water was changed on the amended application.

At the close of the conference, the parties agreed to allow the

Department to reach a decision based upon the conference and upon the records of

the Department.

Based upon his understanding of the law, and the following indicated
records, the Hearing Officer proposes the following Findings of Fact,
Conclusions of Law, and Order:

ITEMS CONSIDERED BY THE DEPARTMENT:

(1) Water Resources Investigations Open File Report 80-563,
"Geothermal Resources in the Banbury Hot Springs Area, Twin Falls County,
Idaho", U. S. Geological Survey, August, 1980.

(2) Log of a well completed for Robert Luntey by Boley and Henry
Drilling, April 4, 1974.

(3} Log of a well completed for Edward Kerpa by Boley, Henry, and

PROPOSED MEMORANDUM DECISION AND ORDER -- 2
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Weech Drilling, March 15, 1871.

(4) Log of a well completed for Dick Kaster by Elsing Drilling,
October 9, 1975.

(5) Log of a well completed for Al Collins by Elsing Driliing,
October 10, 1979.

(6) Log of a well completed for Collins Bros. by Sherman Couch Well
Drilling, July 10, 1980.

(7) Log of a well completed for Collins Bros. by Sherman Couch Well
Drilling, August 11, 1980.

(8) Water License No. 47-7115

(9) Water Permit No. 47-7205

(10) Water Permit No. 47-7261

(11) Water Permit No. 47-7312

(12) Water Permit No. 47-7551

(13) Water Permit No. 47-7580
FINDINGS OF FACT

(1) The wells and groundwater rights of the parties, as shown by the

records of the Department are as follows:

NAME OF USGS DWR WELL LEGAL WTR.RIGHT PRIORITY DATE WELL
USER WELL# DESIG. DESCR. NUMBER DATE COMPLETED
Durrant & 9S14E Kaster#1 SENW 4 47-7312 11/24/75% 10/09/75
Kambrich 48DC1 9S14E
Luntey 9S14E Kerpa#l  SENE 9 47-7115 4/08/71 3/15/71
9ADC1 9S14E
Luntey 9S14E Luntey SENE 9 47-7205 5/10/73 4/04/74
9ADC1 9S14E 47-7580 10/05/79
Anderson 0S14E Anderson NWNE 23 47-7158  unknown unknown
23ABD1 9S14E
Royal Crest -- Collins SENE 10 47-7680 11/20/80 10/10/79

Bros #1  9514E

Collins SESE 10 47-7680 11/20/80 7/10/80
Bros #2  9S14E

Royal Crest

- Collins SENW 14 47-7680 11/20/80 8/11/80
Bros #3  9S14E
(2) The groundwater rights of the protestants are senior in priority

Royal Crest

to the filing of this application for permit except possibly that of Mr.
Anderson.

{3) The only filing found for Mr. Anderson's well is lapsed permit
No. 47-7158. That permit was for domestic, fish propagation, and stockwatering
purposes, but it lapsed in December, 1975, The use of this well for domestic

purposes, however, began prior to November 20, 1980, the date application No.
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47-7680 was filed.

(4) Protestants have, since their wells were drilled, been able to
obtain water under their rights by allowing it to flow from the wells under
artesian pressure without the necessity of pumping.

(5) The wells of the parties to this matter are within the Banbury
Hot Springs Groundwater Management Area created by the Director on April 12,
1983.

(6) The applicant holds water right permit No. 47-7261 for frrigation
of some of the lands described in this application for permit, but from surface
water sources. The Department has made a field examination and has found that
131 acres of land being irrigated are within the place of use proposed under
permit No. 47-7680.

(7) The applicant holds water right permit No. 47-7551 for the
irrigation of 83 acres of the same land as proposed as the place of use under
permit No. 47-7680.

(8). The Director must consider according to Section 42-203, Idaho
Code, the impact of the proposed appropriation, whether protested or unpro-
tested, upon other water rights.

CONCLUSIONS OF LAW .

(1} Reductions in artesian pressure in wells within the Banbury Hot
Springs Groundwater Management Area is not considered as an injury to existing
water rights since there remains fo be- sufficient water available in the source
to satisfy the prior existing water rights.

(2} A plan for casing and sealing these wells shall be submitted to
the Director for approval prior to the water being diverted under this permit.

(3) It is not in the local public interest to deplete an artesian hot
water aquifer for a purpose that could be served using a cold water source.

(4) Applicant is entitled to use groundwater to supplement water from
surface sources for irrigation.

(5) It is proper that the effect of the use of the water for
irrigation purpose on other water rights be considered.

ORDER

IT 1S THEREFORE, HEREBY ORDERED that Application for Permit No.
47-7680 be, and is APPROVED subject to the following conditions:

NS (1) The permit holder shall either install a measuring device or

provide a certified measurement by a professional engineer or install an access
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port or other device as specified by the Depaftment.

(2) The use of water solely for irrigation from this geothermal
aguifer is not in the public interest and, therefore, only the water used
for another purpose, that reguires the heat from the water, can be disposed of
by using it for irrigation.

(3) The use of water for irrigation under this permit is supplemental
to all existing water rights with the same purpose and place of use and the
other rights must be developed and used to the fullest extent possible for
irrigation before this permit is used for irrigation purposes.

(4) The Director of the Department of Water Resources retains
jurisdiction over this permit to assure that the water diverted is beneficially
used and for the approval of the casing and sealing of the wells.

(5) The amount of water diverted shall not exceed that necessary for
domestic, commercial, and geothermal heating for 99 homes.

~~{6) The rate of diversion of water for irrigation under this permit
and all other water rights on the same land shall not exceed 0.02 cubic feet per
second for each acre of land.

v {7) Water used under this permit if discharged into a natural channel
shall meet Idaho Water Quality Standards.

~(8) Permit holder shall commence the excavation or construction of
diverting works within one year of the date this permit is issued and shall
proceed diligently until the project is complete.

~u (9) Proof of construction of works and application of water to
beneficial use shall be submitted on or before the date indicated on the Final

Decision and Order.

Dated this -4  day of ,_d_”T“,f , 1983,

. E
Officer
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT
NO. 47-7680 IN THE NAME OF ROYAL CREST CERTIFICATE OF MAILING

INC., COLLINS BROTHERS CORP., ASSIGNEE

7
I HEREBY CERTIFY That on this day of September, 1983, a true and
correct copy of the foregoing ORDER ADOPTING PROPOSED MEMORANDUM DECISION AND

ORDER was mailed, postage prepaid to:

Co1lins Brothers Corp.
Box 42427

Huntridge Station

Las Vegas, NV 89104

Robert S. Luntey
Rt. 3 Box 195
Buhl, ID 83316

Mr. and Mrs. Dale Durrant
Rt. 3
Buhl, ID 83316

Fred and Frances Kambrich
Rt. 3
Buhl, ID 83316

Mr. and Mrs. G. W. Anderson
Rt. 3 Box 172
Buhl, ID 83316

Robert C. Weaver

130 N. Broadway
Buhl, ID 83316

ﬁ::;;g;%u/ \=i:?\_:22%4ﬁ163/

TRITA 1. FLECK
Secretary/Records Manager
Idaho Department of Water Resources

E



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR PERMIT

)
)
NO. 47-7860 IN THE NAME OF ROYAL CREST 3 CERTIFICATE OF MAILING
INC. COLLINS BROS. CORP., ASSIGNEE %

I HEREBY CERTIFY That on this _f%j%@dhy of August, 1983, true and
correct copies of the foregoing ORDER ISSUING PROPOSED DECISION and PROPOSED
MEMORANDUM DECISION AND ORDER, were mailed, postage prepaid to:

Royal Crest Inc.

Collins Brothers Corp.

Box 42427 Huntridge Station
Las VYegas, NV 89104

Robert S. Luntey
Rt. 3, Box 195
Buhl, ID 83316

Mr. and Mrs. Dale Durrant
Rt. 3
Buhl, ID 83316

Fred & Frances Kambrich
Rt. 3
Buhl, ID 83316

Mr. and Mrs. G. W. Anderson
Rt. 3, Box 172
Buhl, ID 83316

Robert C. Weaver
130 N. Broadway
Buht, ID 83316

Ahada Qi
“SHARLA CURTIS
Gen. Typist

Department of Water Resources




Form 202 ] Ident, No. 47— 7¢50

3/78 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

b:sat . APPLICATION FOR PERMIT “mom

c,",,,s 'B.-sﬂnero To appropriate the public waters of the State of Idaho
Bax 42427 Horbridee Hsdim /47 A2 onre 5:70//)
Las \G‘i@ Nevada o{ P 4
1. Name of applicant /54/(// (52":5/ .1/76' Phone /-7 -5/ =/ 7%
Post office address /Z 4 /{//7/ 7% gm ) ST &/
2. Source of water supply 67'(70/70/11/4/('/ - which is a tributary of
3. Location of point of diversion is % of 4 of Section Township
Range _ B.M. 7/2///5 S/ County, additional points of diversion if any:

SEE LEATALES

4, Water will be used for the following purposes: * Per conversation w/applicant 12-10-81 94

Myl - ; . .
Amount Z. Jg) for 4£ﬂ(ﬁp fi purposes from 47 [ to Lz 5/ (bothdates inclusive)
(¢fs or acre-feet per annum)

Amount "_Lé for _//7'/44/0” purposes from Zor / to Z-/3/ {both dates inclusive)

{cfs or acre-fest per annum)

Amount 27 for 4ﬂm¢/gg/ pl)rposes from‘& / 1) 4& 5/ _ {both datesinctusiv_e)

{cfs or scre-feet per annum)

ating *
Amount g2£2 for M_ purposes from\_47 £ 10 L&z S/  (both dates inclusive)

{cfs or acre-féet per annum)

5. Total quantity to be appropriated:

a, ye2 é@ cubic feet per second and/or b. acre-feet per annum.

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. ,4/—7/5'5’/4/7 [[/ _// '5 14//

E 728 é &’ AL, Q y7i 25; s é 42&2</é/§é 22, 414//75
&2
=3 Lupskr pumpos
c) 7 7
:‘ b. Height of storage dam __ feet, active reservoir capacity acre-feet; total reservoir
E capacity acre-feet, materials used in storage dam:
Period of year when water will be diverted to storage to inclusive.

” , (Month/Day) (Month/Day)
c. Proposed well diameter is £ é A ”inches; proposed depth of well is2¥/4,. 20 feet.

7. Time required for the completion of the works and application of the water to the proposed beneficial

use is — years (minimum 1 year — maximum 5 years).

8. Description of proposed uses: o
a. If water is not for irrigation: ZEe &Mé/és
(1) Give the place of use of water: % of ¥% of Section Township
Range B.M,
(2) Amount of power to be generated: horsepower under feet of head.

(3} List number of each kind of livestock to be watered

/5 fpd Borses

(4} Name of municipality to be served , or number of families to be

supplied with domestic water 70

(5) If water is to be used for other purposes describe: _Hearine for 110 homes.

/0/77/)’/%/&?/&# a@/tﬂ/? Comuercial use in greemhouses,




b. If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NE% NWY% SW ‘ SE%

TWP | RANGE | SEC. NE% |NWY% | SW% | SE% | NE% | Nw |Swk | SE% INEY% NWr% SWY| SE% | NE¥ | NWY% | SWy| SE% TOTALS
gs e || (30l 5| |z |8 S
75 \HE Y | 5 25 Bo 70
s\ e lio| | 125|182 VA2 oo o\ 28RS

Total number of acres to be irrigated 4&

c. Describe any other water r ;h }}w sa(rge pyoses as described above.
M Gzl / / /&ﬁé & 7 744249 /S Hevzs

g///é /ﬂ/ﬂﬂ/,‘/é%?/ a/é/fés He0 PEpreX: Jo0 //az_s

. a. Who owns the property at the point of diversion

IEW'II;IGHIIIW_

b. Who owns the land to be irrigated or place of use 229/ ,

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing 2 /{(cﬁf ()/ }%& eo/?J,

10. Remarks Lo totes gé M/Jé Sﬁé{ééfd S ,{Q. 7&; .ﬁZé’é‘: AT
se¢sed s 0, 795, EHE B

5£¢A/z4/4 G/, 7%, CHE £A).
Aaca/mrz 2/, éﬂf/ﬂ/&/(’/ﬂ/ s
szt A/M/és.«/é Secll, 795, LHE LY.
Cocer /0/7 07[ @/ﬂéﬁ//d f (}w/%ﬁ”/}%/ (se !
”/ﬂd//?//s )
"ZA/F¢’ /5355“ S, SO
Sd/t//z/4 1/254/4 See 1/
/c/zmz/% 4/24/54 s, e A orfors
795" JZ/JE EY,

5‘/ ﬂ’féé




11. Map of proposed project: show clearly the proposed point of diversion, place of use, sec*an nu mber,
township and range number.

I v
— //
- ‘\.
- .. l - . _\-___/
revape w1/
A uie”‘? 7 |

o = e/

v
(‘%
\

M
{
/A@

= " qu@

e\

sac /4

8t
S
—Nzo Tt

Scale: 2 inches equal 1 mile,

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of

the State of Idaho as herein set forth.

(App!lcant)




Proposed Priority: 11/20/80

Received by z; &, ___ Date ”ZZOZ‘& Time _ /.'30- RMUA .

Preliminary check by 94 Fee$ 32 2 gepsd
Receipted by ___ Date "%oéa

Publication prepared by ¢m¢g%{¢_.,_ Date /%%0
Published in JM) necer’

Publication dates “%‘f_%‘ V‘/ oL // A’/
Publication approved aﬂ.g?a . te%: 424 J/EQ

Protests ﬁled by: Mamea ?ag Poecdtrs el

Copies of protests forwarded by

S
&
=

=
S

Hearing held by Date

Recommended for {/ﬁ[_o-val denial by ﬁ

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State

of ldaho No. __47-7680 , and said application is hereby ___ APPRQVED

1. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.
b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore August 1 ,19 88 .

¢. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. Other:
PURSUANT TO PROPOSED MEMORANDUM DECISION AND ORDER AND

ORDER ADOPTING DECISION AS FINAL ORDER.

Witness my hand this . 3/ _ day of August ,19 83,

Director



Form 205 Ident. No. 2 7' 7ém

7/81
(o
L

STATE OF TDAKO R TR
DEPARTMENT OF WATER RESOURCES ey BN
AFFIDAVIT FOR WATER RIGHTS TO BE USED
FOR POWER PURPOSES DEC 30 1981

Department of Watpr Resources
Ownership of Facilities: (To be completed for hydropower projects only) nf oF Water Resouft

The hydropower facility to be developed pursuant to the attached Application for
Permit:

Will not utilize existing man-made irrigation facilities such as a dam or a

canal.

Will utilize existing man-made irrigation facilities such as a dam or a canal,
and permission of the owner is documented in an affidavit attached hereto.

(check one)

I

Will utilize existing man-made irrigation facilities such as a dam or a canal
and the owner of the facilities 1s the signee of this affidavit.

<:;;/§5:7J' /é?oqafzi:ws
TR S

Applicant

State of Tdaho )
) 55,

County of ﬁuu /’4—.,;_,";

On this /5 5  day of Dese.i (; o r— , 19 5 / _, personally

appeared before me the signer(s) of the above instrument, who duly acknowledged

to me that he (she) (they) executed the same.

"Notary Pubslic residing at

seal

My commission expires:

C em
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State of Idaho

Department of Water Resources DEC &0 1081
ASSIGNMENT OF PERMIT Denartment of wates Reso;:rces

Collins Bros. Corp.

I’E.A.Collins , Pres. . hereby assign to

Roval Crest, Inc.
of 130 ¥. Broadway, Buhl, Idaho 83316

Address

v
and interest in and to Permit No. YF-FHe& 3" o4
e of Haho. ?.,
,'fa‘
oro8 and to Permit

The following described portion of my right, title, and -
No. to appropriate the public waters of the State of Idaho.
acreage within

{(Describe that portion of the permit being assigned by listing the
each 40acre subdivision, the point of diversion and the amount of water in cubic

feet per second for direct diversion, or acre feet for storage)

L[] All my right, title,
to appropriate the public waters of the Stat

Q

CHECK ONE

NOTE: ROYAL CREST, INC. has been changed in name to COLLINS BROS.

CORP. WHICH THE ABOVE PERMITS ARE TRANSFERRED TO. THERE

-OF—HAME"

r

, 19 81

Made this o15¢h day of December

E. 4 ot Pres., Roval Crest, Inc.

Permit Holder

Tpouse of Permit Holder

State of Kaho )

, 88.

. 19 81 , personally
ged to me

On this 15th day of December
:fappeared before me the signer(s) of the above instrument, who duly acknowled
~ that he {ghe)-{thexk executed the same.

J

M

s

1

blic residing at

seal

mum

Euhl . Tdaho

My commission expires:

——Septa—1a8d

-
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CHECK ONE

£ Box 42427 Huptridg

State of Idaho
Department of Water Resources o

ASSIGNMENT OF PERMIT

ar

| e
otiedy /-

, hereby aasign to Collins Brothers e

Roval Crest Inc.

Nevada 89104

Address
Application for

KX All my right, title, and interest in and to Permit No.
to appropriate the public waters of the State of Haho.

title, and interest in and to Permit
te of Idaho,

47-7680

The following described portion of my right,
No. to appropriate the public waters of the Sta
(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)

Q

Made this /ﬁg day of pMéf’/’ , 19/54 .

,,“evf@(' (::Sf 5 SFrac.
é;t;%kcﬂ ‘ ‘1~<{/ /;zTiI

Permit Holder

Bpouse of Permit Holder

State of Idaho )
86.

County of 7:&/75//5 )
On this /. éﬁ day of /}(fm/&‘r“ , 19é2 , personally

od before me the signer(s) of the above instrument, wh

seal y Public resid at
MZ 7

My commission expires:

T 25-Fs

appear
that he (she) (they) executed the same.
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Affidavit of Publication
STATE OF IDAHO,

11004

Z

COUNTY OF TWIN FALLS | *

I, ],,\"_2’_-;1:_;-;&5;5_::__\&—\_1{—__" SN __ being first duly sworn upc
oath, depose and say that I am /i lvt s Qe U of the TIMES-NEWS,
published daily, at Twin Fal’is, Idaho, and do solemnly swear that a copy of

the notice of advertisement, as per clipping attached, was published in the regular and

consecutive ,,\_‘-‘:?if(:r_:’_:("’i?’,,,,,,, cieee—eoo . __, commencing with the issue dated
\ A . i 2

M:&:L’A’J‘Q:.\_‘_____gf_ﬂ_ I 19_5;\l. -, and ending with the issue dated

}S‘._":L:z_—i“;l’_v_ L"‘f,%:-r____-_-:?é_i ___________ N 19_8_4}_”

And I do further certify that said newspaper is a consolidation, effective Februar 16
1942, of the Idaho Evening Times, published theretofore dailI\; except Sunday, and the %‘win
Falls News, published theretofore daily except Monday, both of which newspapers.prior to
consolidation had been published under said names in said city and county continuously and
uninterruptedly during a period of more than twelve consecutive months, and said TIMES-
NEWS, since such consolidation, has been published as a daily newspaper except Saturday,
until July 31, 1978, at which time said newspaper began daily publication under said name
in said city and county continuously and uninterruptecﬁy.

And I further certify that pursuant to Section 60-108 Idaho Code, Thursday of each week
has been designated as the day on which legal notice by law or by order of any court of com-
petent jurisdiction within the state of Idaho, to be published weekly, will be published; and
that at the head of the editorial column of said combined newspapers, and in each issue the~
of, Thursday is announced as the day on which said legal notices will be published.

,\r.,_:b_lf:a__gg:_;&i-;’:’;_\ffi:“
us:j)scribed and sworn to before me on this ___ 5 [

L_,_\___éfy_v;\loﬂ

for the County of Twin Falls,
State of Idaho, residing at Twin Falls, Idaho



Affidavit of Publication

STATE OF IDAHO, )
COUNTY OF TWIN FALLS

i Q/_{m&lﬁ;‘:_- s < Z,Z, ?ZfM- being first duly sworn upon

oath, depose and say that T am Q/;{dmk-_ W of the TIMES-NEWS,
published daily, at Twin Falls, Idaho, and do solemnly swear that a copy of
the notice of advertisement, as per clipping attached, was published in the regular and

Z

9842

‘f'-—‘—|—d
entire issue of said newspaper, and not in any supplement thereof, for L/éo'ﬂ R

consecutive 4’/(/_414&_‘0 - , commencing with the issue dated
______ 4__/5224—(1{4&/%— ) /J/ . lg,gy , and ending with the issue dated
_____ B ecoomtiin  __FS5T_ 19 5O,

And 1 do further certify that said newspaper is a consolidation, effective February 16,
1942, of the Idaho Evening Times, published theretofore daily except Sunday, and the Twin
i Falls News, published theretofore daily except Monday, both of wﬁich newspapers prior to
. ACRES ¥ = consolidation had been published under said names in said city and county continuously and
Diversion Means: uninterruptedly during a period of more than twelve consecutive months, and said TIMES-
ARTESIAN WELLS, NEWS, since such consolidation, has been published as a daily newspaper except Saturday,
PLIMPS until July 31, 1978, at which time said newspaper began daily publication under said name

in said city and county continuously and uninterruptedly.
And T further certify that pursuant to Section 60-108 Idaho Code, Thursday of each week

. o ) has been designated as the day on which legal notice by law or by order of any court of com-
Bl iy petent jurisdiction within the state of 1daho, to be published weekly, will be published; and
T that at the head of the editorial column of said combined newspapers, and in each issue there-
LSRN of, Thursday is annnunced;l.yay on which said legal notices will be published.

i pe .
- o P et Cagagey 22T " iiive.
/ﬁ?; Subscribed and sworn to before me on this - . day of

e Blcvmtren 19__542-.

; o T / 4 & / s
valor Rscarces ; [ ,,,,,,ﬁﬁé&ﬂ, _--@LLM_MV
LhY L[ !!:#'! ¥y u Notary Public in and for the County of Twin Falls,
"IN JZMFB State of Idahao, residing at Twin Falls, Idaho
#




"NOW
STARTING
RIGHT
SIDE OF
FILE




R E_C EIVED NORMAN M. SEMANKO
ATTORNEY AT LAW
NOV 2 * m 410 S. ORCHARD, SUITE 1 44

dem BoOISE, IDAHO 83705

November 22, 2000

Mr. Karl Dreher, Director

Idaho Department of Water Resources
1301 N. Orchard

Boise, ID 83706

RE: Kanaka Rapids Ranch - Permit No. 47-07680

Dear Karl:

This letter is meant to follow-up on the meeting that was held in your office on
November 6 regarding the licensing of Permit No. 47-07680, held by Kanaka Rapids
Ranch. We appreciate your willingness to meet with us.

Based on our meeting, we understand that you are willing to consider licensing
heating and domestic uses (including lawns) for more than 99 residential lots, provided
that proof can be provided to document that these additional lots were "stubbed-in"
prior to the deadline for submitting proof of beneficial use in July, 1991. Following the
meeting, Norm Young indicated that he would review the Departments files to
determine whether such evidence already exists in your files. To date, he has not
found anything. As a result, we will also review our records and provide any and all
documentation that exists as soon as possible. In the meantime, we request that you
refrain from issuing a final ficense. Our understanding is that approximately 141 lots,
rather than 99, were stubbed-in prior to July, 1991, We are quite sure that such
documentation exists, especially given that the Riverside portion of the water system
(constituting the additional 42 lots) was replaced in 1994, as witnessed by Norm Young
during his visit to Kanaka Rapids Ranch that year.

Once the total number of lots is established, we understand that up to one-half
acre of "domestic" irrigation will be allowed per lot. We were encouraged that you
seemed receptive to the idea of limiting Kanaka Rapids Ranch's irrigation (including lots,
open space and trees) to the cumulative number of acres otherwise allowed for the
lots. This would not increase the number of acres irrigated or the amount of water
used for such purposes, but would provide fiexibility to recognize the residential
irrigation that already exists (i.e. trees, open space, and several lawns) even if it has to
come at the expense of some of the lots that have not yet had homes built on them.

PHONE: 208-344-6690 MICRG MED
FAX: 2083442744

E-MAIL: NORM@IWUA.CRG APR 2 2 2003



Mr. Karl Dreher
November 22, 2000
Page 2

Finally, with regard to the Bluffs portion of Kanaka Rapids Ranch, we understand
that the Department would be willing to entertain a permit or transfer application to
provide water to these additional lots after licensing is completed, provided that the
total quantity of water uses is not increased. As discussed, this could be accomplished
by agreeing to implement restrictive conservation measures for the use of water on the
lots covered by the license.

We look forward to continuing to work with you to resolve this matter.

Sincerely,

f— 1 —
NORMAN M. SEMANKO
NMS:kje

cc:John Simpson
Collins Bros. Corp.

apR 2 2 2007



MEMORANDUM

To: Permit No. 47-07680 - Kanaka Rapids Ranch
From: L. Glen Saxton

RE: MEETING ON DECEMBER 16, 1996

Date: December 17, 1996

On December 16, 1996, department staff met with the permit
holder and the permit holder's representatives in connection with
the development at the Kanaka Rapids project as agssociated with
Permit No. 47-07680.

The meeting was attended by the following parties:

Karl Dreher

Phil Rassier

L. Glen Saxton

Carlo Ferreira

John Rosholt

Mike Felton, Jr.
Norman Semanko

Dr. Charles Brockway

Development at the project and certain elements of the field
examination conducted by Allen Merritt were generally discussed.
Among other items, the following were noted from the discussion:

- Well No. 1 is the production well.
- Wwell No. 2 is a back-up well. -
- Well No. 3 has not been pumped yet.

- The major issue appeared to be the rate for which a
license would be issued.

- The developer is willing to self impose rate of flow
limitations to each new home to be constructed in the
development but water use for the existing 25 homes would
have to be grandfathered in.

MICRG i MED
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- One existing home uses as much as 25 gallons per minute
for heating use. New technology would allow heating with a
flow rate of about 5 or 6 gpm.

- The phase 1 development (Original) consists of 99 lots.
- The phase 2 development (Riverside) consists of 42 five
acre lots.

- The phase 3 development (Bluffs) consgists of 50 one-
guarter acre size lots.

- The intended maximum lot sell out is 191 lots.

- 141 or 142 lots have water stubbed off to them.

- Ninety (90) lots have been sold.

- 25 homes have been constructed.

- 12 more applications to build homes have been approved.
- There was discussion about allowing the "commercial
use" be licensed to provide domestic heat.

- The next homeowner's meeting is scheduled for about
April 1, 1997.

- Semanko suggested the permit holder might file a future
transfer on the license to allow a "new hole" to be drilled
on the Phase 3 part of the development.

- Director Karl Dreher recommended that the department
would review the matter and advise the permit holder of how
the department intended to issue the license before the
license is actually issued.

MICRT: iLMED
2
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ROSHOLT, ROBERTSON & TUCk.:R

Chartered

JOUN A. ROSHOLT ATTORNEYS AT LAW Boise Office
J. EVAN ROBERTSON 1221 WEST IDAHO, SUTTE 600
JAMES C. TUCKER Twin Falls Office P.O. BOX 2139
GARY D. SLETIE BOISE, IDAHO 83701-213%9
JERRY V. JENSEN 142 3rd Ave. North TELEPHONE {208) 336-0700
BRUCE M. SMITH P.O. BOX 1906 FAX (208) 3446034
JOHN K. SIMPSON TWIN FALLS, IDAHO 83303-1906
::JRICK D. w‘}ggn TELEPHONE (208) 734-0700

CTHY 1. 736 004
NORMAN M. SEMANKO FAX (208) 1 R E C E | V E D

November 19, 1996

Departmant rf Waier Sagayres:

Karl Dreher, Director

Idaho Dept. of Water Resources
1301 N. Orchard

Statehouse Mail

Boise, 1D 83720

RE: naka Rapids Ranch - Licensing of Permit N - . 07685W

Dear Karl:

After checking with our people, 10:00 a.m. on Monday, December 16 looks
like the best time to meet to discuss the licensing of Permit No. 47-07680. Unless we hear
otherwise, we will plan on meeting with you in your office at that time.

Thank you for your cooperation.

Respectfully submitted,

{éau
JOHN A. ROSHOLT
11199602.NMS
~~ MICRC, 1 b 0
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TWIN FALLS COUNTY ‘ -

_ PLANNING & ZONING JUL 76 1895
246 3RD AVENUE EAST TWIN FALLS, IDAHO 83301 vepartment ot Water Resourcer
(208) 734-9490 Southern Regior

July 25, 1996

Mr. Norman M. Semanko
Rosholt, Robertson & Tucker
Attorney's at Law

PO Box 1906

Twin Falls, Idaho 83301-1906

RE: The Bluff/s Kanaka Rapids Ranch - Extension of Time

Dear Norman:

This is in reference o your letter, dated July 23, 1996, and our telephone conversation on July
24, 1996. After reviewing Twin Falls County Ordinance #21, Article 7-28 and Ordinance #23,
Article 5.5 and Article 6.0, | agree with your assessment that the County Commissioners, under
Ordinance #23, Article 6.0, can hear your request for an extension of time.

Therefore, | have scheduled a meeting for 10:00 a.m., Wednesday, July 31, 1996. The meeting
will be at the Commissioners' office at the County Courthouse, 425 Shoshone, 4th Floor.

Because of Idaho Department of Water Resource's role in your request for an extension, | have
invited Alien Merritt of IDWR to attend the hearing.

Respectfully,

ce: County Commissioners
Ax Yewer with enclosure
Allen Merritt with enclosure
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Doug Howard

Twin Falls County Zoning Director
246 3rd Ave. E. '

Twin Falls, ID 83301 HAND DELIVERED

Re: The Bluffs/Kanaka Rapids Ranch -- Extension of Time
Dear Doug:

This letter is meant to follow-up on your letter of July 17, 1996 and our
telephone conversation yesterday.

In your letter, you state that the request for an extension of time for filing the
final plan for the Bluffs will be heard at the August 8 public hearing of the Planning and
Zoning Commission and that notice will be in accordance with Idaho Code Sec. 67-6512 and
Twin Falls County Ordinance 21, Article 10-5.

Upon examination, it is apparent that the notice provisions cited in your letter
generally apply only to special or conditional use permit applications (such as the Boulder
Creek Gravel Pit). They also apply to preliminary plan approvals under Article 5.5 of the
Twin Falls County Planned Unit Development Ordinance No. 23. However, they do not
apply to a request for an extension of time for filing a final plat.

Extension requests are governed by Article 6.0 of Ordinance No. 23. That
article provides that an extension request may be granted by the County Commission for
good cause shown. Unlike Article 5.5 (preliminary plan hearings), there is no requirement
that the request be heard at a public hearing or that notice be provided.

The requisite notices for the public hearings conducted on the Bluffs
preliminary plan were provided as specifically required by Article 5.5 of Ordinance No. 23.
No notice requirement exists in the Ordinance for extension requests. Indeed, no such
notice was required by the County previous to granting the original extension under which
we are currently operating. As a result, we do not believe any notice is required and do not
plan to provide any. Please let us know if you,;gt_ifiif:; with this conclusion.
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Doug Howard
July 23, 1996
Page 2

If it would assist the County Commission in making a decision, we will of
course be glad to make a presentation at the August 8 Planning and Zoning meeting or at
some other convenient time. Frankly however, the "good cause" for our extension request
was outlined comprehensively in our letter of July 11, 1996. There would be little to add
at a public meeting. As a result, and because the current deadline is looming, we ask that
the County Commission act forthwith on our request and grant it for good cause shown.

Thank you for your continued cooperation in this matter. Please call if you
have any questions.

Sincerely,

7 C—
NORMAN M. O

07229603.NMS

cc: Carlo Ferreira
Dale Riedesel
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GARY D. SLETTE
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BRUCE M. SMITH
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PATRICK D. MADIGAN TELEPHONE (208} 734-0700
TIMOTHY ), STOVER FAX (208) 736-0041

NORMAN M. SEMANKO

4LHe

July 11, 1996 PO ?ﬁ;’?ﬁ:m

S i

Doug Howard UL 12 e uE
Twin Falls County Zoning Director : -* 3
246 31d Ave. E. i)

Twin Falls, ID 83301 e e

Re: The Bluffs/Kanaka Rapids Ranch -- Extension of Time
Dear Doug:

On behalf of our client, the Collins Brothers, we hereby request an additional
extension of time for filing the final plat for the Bluffs at Kanaka Rapids Ranch. As we
understand it, the final plat is currently due at the beginning of August, 1996.

During our telephone conversations, you confirmed that the developer needs
to present evidence to the Commission indicating why an extension of time is necessary.
Upon consideration of such evidence, the Commission may establish a new deadline. As
a result, we present evidence below explaining why an extension of time is required and ask
that the Commission set a new time limit for filing the final plat.

As you will recall, the Planning and Zoning Commission had concerns about
the domestic water source for the Bluffs project at Kanaka Rapids Ranch. Delays in the
licensing of the domestic water rights for Kanaka Rapids Ranch caused the Collins Brothers
to request a six month extension for filing the final plat. See Exhibit "A". As explained
below, additional-delays and complications require that a one year extension be requested.

By an amendment approved during 1994, the Bluffs was included in the place
of use for Idaho Department of Water Resources Permit No. 47-07680. See Exhibit "B".
However, that permit is still in the process of being licensed by the Department. In
addition, depending on the outcome of that process, a transfer application may need to be
filed with the Department to facilitate the use of water on the Bluffs. Alternatively, a
separate source may need to be pursued. See Exhibit "C". Therefore, the final
configuration of the water system for the Bluffs is contingent upon decisions yet to be made
by the Department. In order to allow the requisite time for these decisions to be made, we
request that a om,m_cxtgmion of time be granted for filing the final plat for the Bluffs.
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Doug Howard
July 11, 1996
Page 2

Please let us know if you have any questions regarding this request and the
evidence we have presented. We look forward to meeting with you and the Commission to
discuss this matter further. If necessary, please place this matter on the Commission’s next
meeting agenda.

Singerely,

JP—— .
RMAN M./SE O

07089601.NMS
Enclosures

cc: Carlo Ferreira
Dale Riedesel

MiCRI il

AT 0 anpa
LA T §

MiCe.

Lo B 0 L L



ROSHOLT, ROBERTSON & TUCKER

Chartered
JOHN A. ROSHOLT ATTORNEYS AT LAW Boise Office
1. EVAN ROBERTSON 1221 WEST IDAHO, SUITE 600
]é::{m C. TUCKER Twin Falls Office P.0. BOX 2190
¥ D. SLETTE BOISE, IDAHO 83701219
JERRY V. JENSEN 14; 3rd Ave. North TELEPHONE (208) 336-0700
BRUCE M. SMITH .0. BOX 1906 FAX (208) 3446034
JOHN K. SIMPSON TWIN FALLS, IDAHO 83303-1906
::MWCK ‘3- wvlg;N TELEPHONE (208) 734-0700
NORMAN M. SEMANKO FAX (208) 736-0041
o
! i 3 gl -
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D01_1g Howard . _ JUL 12 1995
Twin Falls County Zoning Director
246 3rd Ave. E. J=nartment of Water Resource-
Twin Falls, ID 83301 Qntthers Raniar

Re: The Bluffs/Kanaka Rapids Ranch -- Extension of Time
Dear Doug:

On behalf of our client, the Collins Brothers, we hereby request an additional
extension of time for filing the final plat for the Bluffs at Kanaka Rapids Ranch. As we
understand it, the final plat is currently due at the beginning of August, 1996.

During our telephone conversations, you confirmed that the developer needs
to present evidence to the Commission indicating why an extension of time is necessary.
Upon consideration of such evidence, the Commission may establish a new deadline. As
a result, we present evidence below explaining why an extension of time is required and ask
that the Commission set a new time limit for filing the final plat.

As you will recall, the Planning and Zoning Commission had concerns about
the domestic water source for the Bluffs project at Kanaka Rapids Ranch. Delays in the
licensing of the domestic water rights for Kanaka Rapids Ranch caused the Collins Brothers
to request a six month extension for filing the final plat. See Exhibit "A". As explained
below, additional delays and complications require that a one year extension be requested.

By an amendment approved during 1994, the Bluffs was included in the place
of use for Idaho Department of Water Resources Permit No. 47-07680. See Exhibit "B".
However, that permit is still in the process of being licensed by the Department. In
addition, depending on the outcome of that process, a transfer application may need to be
filed with the Department to facilitate the use of water on the Bluffs. Alternatively, a
separate source may need to be pursued. See Exhibit "C'. Therefore, the final
configuration of the water system for the Bluffs is contingent upon decisions yet to be made
by the Department. In order to allow the requisite time for these decisions to be made, we
request that a one year extension of time be granted for filing the final plat for the Bluffs.

MICATH v -
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Doug Howard
July 11, 1996
Page 2

Please let us know if you have any questions regarding this request and the
evidence we have presented. We look forward to meeting with you and the Commission to
discuss this matter further. If necessary, please place this matter on the Commission’s next
meeting agenda.

Singerely,

— .
RMAN M./SE 0O

07089601.NMS
Enclosures

cc: Carlo Ferreira
Dale Riedesel
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JUL-85—-96 FRI 11i:82 DALE L RIEDESEL 75427408 o4

.81
Vo —
DALE L. RIEDESEL rE/LS.
Eus;nwr . Survr;:n:r o Plenner
488 BLUE LAKES BLVD NO, SUITE 103 TWIN FALLS. IDAHD B33 TELEPHONE (208) 733-244¢6

January 16, 1996

Mr. Doug Howard, P.E./L.S.

Twin Falls County Zoning Director
246 3rd Avenue East

Twin Falls, ID 83301

RE: Extension of Time
The Bluffs
Kanaka Rapids Ranch

Dear Mr. Howard:

We appreciate your informing us of the deadline for filing of
the plats for the Bluffs at Kanaka Rapids Ranch. At this time
Kanaka Rapids Ranch would like to request a 6 month extension of
+he deadline for final plan filing. The Collins Brothers have
every intention of continuing the project. As you are aware, the
source of domestic water was of concern to the Planning and Zoning
Commission. Kanaka Rapids is still waiting for a determination on
the water rights for the project from the Idaho Department of Water
Resources. When a decision is made Kanaka Rapids Ranch will know
which direction tec take in completing the project.

1 would appreciate the opportunity to discuss this with you
and the County Commissioners.

hectf

Dale L. Riedésel, P.E./L.S.
Project Manager
DLR:CW

cc Carlc Ferreira

Post-it® Fax Note 7671 |Patey /j /?é ]ggg!,sp /

—
™ Upon SemAne | Lytce AIEDESE
M!CRG o Co/Dapt. Co.
C:\FILES\212\KRB2121$.WPD b [Prone Prone #
ARy Fax # Fax ®
~ F 2"}3?:}

JUL S 'S6 11:84 PQGW
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. COLLINS BROTHERS COR 208 543 5239 06-02-94 12:56 P.o2

( (

State of Idaho

DEPARTMENT OF WATER RESOURCES

1201 North Orchard Street, Statchouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECH. D. ANDRUS
GUVENNOR

May 26, 1994 R. KETTH HIGGINSON
DIRECTOR

XANAKA RAPIDS RANCH HOMEOWNERS WATER SYSTEM INC
176 KANAKA RAPIDS RANCH RD
BUHL ID 83316

RE: Permlt No. 47-07680

Dear Water Right Holder:

Enclosed is a copy of your approved Application for Amendment
submitted in connection with the above referenced pernmit.

If you have any questions, please feel free to contact me
directly at (208) 327-7947.

cerely,
— P
JOH ON.
ter \Rights Supervisor
JJ:cz
Enclosure

JUN 3 '94 12:64 20854352538 PRAGE.B82



* COLLINS BROTHERS COR 208 543 5259 95-02-94 12:57 P.o3
( L

I by

l st s fropre——
&PPH@WE@ STATE OF IDAHO RECEIVED

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR AMENDMENT OF A PERMPY 1 0 1

dew W
Applicant  RANAKA RAPIDS RANCH HOMEOWNERS WATER SYSTEM, INC. Phone 208-543-6767
Address__ 175 KANAKA RAPIDS RANCI sUlll, TP 83316
{ am tha owner and holder of Permil 1o Appropriate the Public Walars of the State ol idaho No. 47-07680 . and request
that the permit and permit map be amended and/or changed as follows:
Purpose of Amendment: Change point of diversion Add point of diversion
XX  Change place of use Change nature of use Change period of use Other
1. Point of diverslon: SAME % Y v, Seclion . Townshlp , Range , B.M.,
County of __~ . Other points of diversion
2. Perlod and nature ol use: {rrigation, domestic, slockwalering, industrial, etc.) SAME
Amount for purposes{rom 10 (bothdates inclusive)
{ats et acts {nel pr AnAUM) (watef uas) {Begen monih} (End monin)
Amount for purposesfrom to (bothdates inclusive)
{ofw or acte foas per annum) [water une) (Bagin monih) [End menn)
Amount for purposes from 10 (bothdatas Inclusive)
{ctn ©r aere (val par annum) (walel Lic) (@eqinmmpnihy , {End manth)
3. Place of use or land to be irrigated:
T |r |s NEW NWA I swWv SE% | TOTALS
L
p e sw a ME W W *® I WE Hwr o e NE o W F Ty ]

095 J4E X | X X }X X

10 I
i1 X x |x | x
14 x | x X

4, a. Who owns the property at the polnt of diverslon? __ sAME

F
-

£l x

-4

I
___-—F
»
x..
P ~
oo S —— P

Total number of acres to ba Irrigated =

——eereen

b. Who owns the land to be irrigated al the place of use?

¢. If the property Is owned by a person other than the applicant, describa the arrangement enabling the appllcan[
lo make this fliing:

JUN 3 ’94 12:84 2885435253 PRAGE.BEJ



Complete the {ollowing map by showing land and point of diversion as proposed by this amendment.
Show 1/4 1/4, section, township, range and ditches. (the smallest subdivision represents 40 acres)
: : : : : : : :
! ] 1 1 [} 1 ] 1
! 1 [ ' 1 t 1 I
] ] ] ] 1 1 ] ]
...,..-_+ ____________ + ____________ + ............ + __________ + ............ + ____________ + ____________ + _____
[} 1 [ ] 1 ]
[] 1 1 t ] )
¢ 1 i | 1
] 1 1 §
1 ] 1 ]
[} 1 [l 1 L]
1 i H H i 1 i i
1 1 ] 1
! : 14'h :
T.095]. R. 1
o e on e — jr - __E_- g _.i=, e —— g —— e o] s et
| R
] ]
I ! : //
’ - %\
| i » %”'f{/ i
] L]
] ]
SER— R TR + --+ ____________ + ___________ + .....
] 1 1 ]
: / : : :
) 1 1 1
| | Jiy— a |
] ] %) ] ] 1
i 1 “<a i i '
| | T | s
.-.-.—._.-._i.. ------------ + ____________ + ------------ +........-_... ---+ -----
] ] 1 ] 1 []
] ] ) 1 1 1
] ] k ] 1 ]
] ] ] ] ] 1
] ] t ¥ ] ]
k] 1 I — 1 !
H 1 ' i : H
? i t 1 [} 1
1 ] 1 [} 1 ]
] ] 1 ] ] ]
1 ] 1 (] ] 1
—--...._-i. ____________ + + + é% ------------ +______ __..+ .....
] ] 1 ] ] 1]
i i i we i i '
1 [} ] ] ] N | 1
i ; ; ; | & : : :
: ‘ : : N+ A ; :
] L] ] ] 1 ) ]
1 1 1 ] ] 1 1
1 i t [ i ) H
] 1 ] ] 1 t ] ]
e ——— o . J TR L U SIS ¥ P [ IRV R, -t m——— -1 -
3 ] ] ' ' ] ¥ ]
H . I \ \ t § 1
1 . i 1 ' ' H
] ] 1 t 1 ] 1
! ! ! H H : } !

cale; 2 nches equal 1 mbe

1 hereby request approval of this change subject to the facl that no one

will be made at my own risk.

Signed this

Sth déy of

May

.19 94

-

injured by the change, and that the change

Carlo Fe
Attorn

Preliminary check by

ACTION OF THE DEPARTMENT OF WATER RESOURCES

Published in

Publication prepared by

el“i'a Permit Hnldct

=—in-fact

Date’

Publication dates

, of the Department of Water Resources hereby

Witness my hand this

119

SIMNATLINT



* COLLINS BROTHERS COR 208 343 5259 06-02-94 12:57 P.04

\ \

CONDITIONS OF APPROVAL

Amendment of Permit No. 47-07680

1. Right holder must comply with conditions set forth in Order
Adopting Proposed Memorandum Decision and Order issued at time
of permit approval.

2. The amount of water diverted shall not exceed that necessary
for domestic, commercial, and geothermal heating for 9% homes.

3. Approval of this amendment does not authorize any additional
development for any purpose after August 1, 1991. This
amendment authorizes 99 domestic uses to be allocated to 99
lots of the subdivision located within the amended place of
use. This amendment is limited to the existing water
distribution system providing water to lots which have been
stubbed in, and, to water that had been made available for use
during the permitted development periocd.

JUN 3 *'94 12:85 2PBs5S435259 PAGE.204



Exhibit C



ael o
o eed™ 4595 River Road
Oepaﬂ‘“soux\‘e Buhi, Idaho 83316
November 2, 1995

Allen Merritt

Southern Regional Manager
idaho Dept. of Water Resources
222 Shoshone St. East

Twin Falls, 1daho 83301-6105

Dear Mr. Merritt:

I and other people interested in Kanaka Rapids Ranch water matters
have been awaiting a reply to my August 21, 1995 letter to you, a copy of
which is attached for vour ready reference. Can you advise me when I may
receive a response to that letter?

Sincerely yours,

fiobud L.

Robert S. Luntey

S43- ¢34



4595 River Road
£Buhl, 1daho 83316
August 21, 1995

Allen Merritt

Southern Regional Manager

Idaho Dept. of Water Resources

222 Shoshone St. East

Twin Falls, 1daho 83301-6105

Dear Mr. Merritl:

I greatly appreciated your very prompt August 4 response to my July 26 letter
concerning Kanaka Rapids Ranch water matters. It was most helpful to my understanding
of the questions posed at the Twin Falls County Planning and Zoning Board hearing on

August 10.

Many local residents observed the installation of water distribution facilities to
lots in the Riverside section of the Ranch beginning in 1994 and continuing through the
winter into 1995. Idaho Department of Environmental Quality files include a drawing
entitled 1994 Water Sysiem Improvements - Kanaka Rapids Ranch- Phase 11 Riverside.
DEQ notations on the drawing indicate it was received on February 2, 1995 and approved
Feb.. 14, 1995. If the Ranch was required 10 have approval for the development prior to
beginning construction it appears they may be in violation of that requirement.

An attachment to your August 4 letter states the following:

‘Many subdivisions are not fully developed al the time of lhe examination . When
1n this sitvation you should conlirm hal a Waler delivery system has been insialled lo
provide walter to each lot listed in the subdivision”

Did the Kanaka Rapids Ranch have an extension into 1995 to prove beneficial use
on Phase II Riverside subdivision? If not it appears thal they may not have complied
with Department of Water Resources permit requirements.

It would be very helpful to me and others concerned with the Kanaka Rapids Ranch
development to have the permit numbers for their geothermal wells, the dates when
proof of beneficial use expired and any extensions that may have been granted. We are
especially concerned with the date when proof of beneficial use expired for Riverside II.

Sincerely,

Sq /.
Robert S. Luntey
Miceo, o

SR L4 e



4595 River Road

2Buhl, Idaho 83316

August 21, 1995
Allen Merritt

Southern Regional Manager )

1daho Dept. of Water Resources H E @ E “ W E @

222 Shoshone St. East

Twin Falls, 1daho 83301-6105 AUG 2 2 1995
Depantment of

Dear Mr. Merritt: sOutr?er\:wv aéﬁ;;ﬁﬁ”“"’es

1 greatly appreciated your very prompt Augusi 4 response to my July 26 letter
concerning Kanaka Rapids Ranch water matters. It was most helpfui to my understanding
of the questions posed at the Twin Falls County Planning and Zoning Board hearing on
August 10.

Many local residents observed the installation of water distribution facilities to
jots in the Riverside section of the Ranch beginning in 1994 and continuing through the
winter into 1995. Idaho Department of Environmental Quality files include a drawing
entitled 1994 Water System Improvements - Kanaka Rapids Ranch- Phase II Riverside.
DEQ notations on the drawing indicate it was received on February 2, 1995 and approved
Feb.. 14, 1995. If the Ranch was required to have approval for the development prior 10
beginning construction it appears they may be in violation of that requirement.

An attachment to your August 4 letier states the following:

“Many subdivisions are not fully developed & Lhe time of the eramination . When
i Lhis situation you should conlirm thal & wWaler delivery sysiem has been installed lo
provide waler 1o each Jot listed in the subdivision

Did the Kanaka Rapids Ranch have an exiension into 1995 to prove beneficial use
on Phase 1l Riverside subdivision? If not il appears that they may not have complied
with Department of Water Resources permit requirements.

It would be very helpful to me and others concerned with the Kanaka Rapids Ranch
development to have the permit numbers for their geother mal wells, the dates when
proof of beneficial use expired and any extensions that may have been granted. We are
especially concerned with the date when proof of beneficial use expired for Riverside II.

Sincerely, . ,_

I7,Gecd </ f‘* /__%

Robert S. Luntey

KM s .

:»“‘-i.-" ’.' ."
R 2383



Aug 10,1995
Allen Merritt
Dept. of Water Resources

Dear Mr. Merritt;

This letter is in response to an article in the Times News on
Aug 10,1995 about the three wells that Kanaka Ranch uses for
its geothermal water system. It has been brought to my attention
that code on the geothermal water has not been met. I sincerely
hope that Kanaka Rapids Ranch will be obligated, like everyone
else, to meet these specifications.We have been told that one
of these wells is in great need of repair. It is flushing great
amounts of materials out of the well. This would indicate there
is a problem that needs attention before there is unrepairable
damage.We have done everything asked of us on our well and hope
everything will be done to bring all others to code. Everycne
should be expected to do the same thing as we have had to do.
This valuable resource is very fragile and I am aware of a
number of these wells that were drilled improperly or that are
being misused. This is not tolerable as far as we are concerned.
We don't want to start anything unnecessary but feel we must
get the point across that we intend to set the record straight
about the miss use and unfair status of the geothermal program
that Tdaho Dept. of Water Resources is over. Please advise on
your plans on this issue.

cc Director Water Resources
Boise Idaho

201 Warm Creek Road
Rii o - o Jerome, Idaho 83338
o ©7 208-736-1684 or 736-1606
PR Fax: 208-736-1695



State x,‘lldaho
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
Fax (208) 736-3037

PHILIP E. BATT
Governor

KARL J. DREHER
Director

August 4, 1995

Robert S. Luntey
4595 River Road
Buhl, ID 83316

RE: Kanaka Rapids Ranch
Dear Robert:

In response to your July 26th letter please find enclosed copied
portions of the department’s "Water Rights Examiner Handbook".

This is the direction that is provided examiners when reviewing
permits which cover the water systems for subdivisions.

The department is faced with a unique problem when licensing
subdivision developments. Experience has shown that developers in
good faith apply for water right permits for their projects and
then go about developing the systems to the extent that they have
control. After the initial development subdivision lots can sit
idle for years before they are sold and houses constructed. For
practical reasons IDWR acknowledges development of the delivery
system and reflects this in the licensing process. This is similar
to the way cities are treated.

For your further reference please find a copy of a letter recently
sent Kanaka Rapids Ranch’s attorney. FPlease note that the hecause
the delivery pipeline network with hookups has never been installed
on the "The Bluffs" portion of the development that permit 47-07680
will not be recommended to be licensed at that location.

Regarding the use of geothermal wells at Kanaka Rapids Ranch for
the direct filling of a lake, this type of activity is not part of
any water right permit or license and this type of activity is not
authorized. However, Kanaka Rapids does have a permit which allows
the use of water for heating and once used for this purpose may
allow for discharge of these used waters which may eventually reach
the ponds in the area. During the recent field investigation of
Kanaka Rapids Ranch it was noted that there is a cold water
irrigation delivery system that diverts water from Mud Creek and
can discharge into the lake you reference. The discharge of the
cold water is very near the well to the west of the lake. Permit
47-07551 for storage of 200 acre feet on the ranch is presently
being licensed and in this process is proposed to be amended to
cover the various lakes or ponds at the ranch to the extent
possible.

4
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If you have further questions please feel free to contact our
office.

Sin ely, .
en Merritt, PE
Southern Region Manager

CC: Norm Young IDWR
Norm Semanko

Enclosures



State « ‘ Idaho
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
Fax (208) 736-3037

PHILIP E. BATT
Governor

KARL J. DREHER
August 4, 1995 Director

Norman M. Semanko

Attorney at Law

Rosholt, Robertson & Tucker

PO Box 1906

Twin Falls, ID 83303-1906 HAND DELIVERED

RE: Kanaka Rapids Ranch
Dear Norm:

In your July 18th letter you asked IDWR to clarify the source(s) of
water that may ultimately serve "The Bluffs". I interpret your
regquest to mean "what water rights presently exist for development
of the project or what process is available in obtaining a water
right to cover the development of the project™. In responding I
have categorized my response into the following four areas for your
consideration:

I. EXISTING RIGHTS

It is my understanding that "The Bluffs" is the third
stage of development of the larger Kanaka Rapids Ranch.
I understand "The Bluffs" is located in portions of the
SW4NE%, SELNW%, NE4%SW% and NW4SEY% of Section 10, Twp.
09S, Rge. 14E, B.M. in Twin Falls County. A search of
our water right records finds that permit 47-07680 covers
this area. As you know permit 47-07680 is in the name of
the Kanaka Rapids Ranch Homeowners Water System Inc. and
is the subject of a recent water rights field examination
to license this water right. The permit covers the water
developed from three geothermal wells located on and
servicing Kanaka Rapids Ranch. Although this permit has
a place of use which covers "The Bluffs" our field
investigation found that a delivery system has never been
constructed on this portion of the ranch. Since
development of a delivery system with plumbed hookups is
a criteria for allowing the department to license a right
on a platted subdivision even though the houses have not
yet been built, the preliminary recommendation will be
that the permit be licensed to other portions of the
ranch. The recommended license will be specifically for
those areas served by these wells prior to July 30, 1991.
July 30, 1991 is the date which the permittee filed the
statement of beneficial use with the department and is
the time at which authorized development under the permit
ended.
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No other water right records 1list the "The Bluffs"
location as an authorized place of use.

II. DEVELOPMENT OF A NEW WATER RIGHT BY PERMIT PROCESS

The appropriation of a new water right would be through
Title 42, Chapter 2, IDAHO CODE, and would be subject to
the department’s water appropriation rules (IDAPA 37,
Title 03, Chapter 08).

The site is located in what is known as the "Banbury Hot
Springs Ground Water Management Area" (BGMA) which was
established by order dated April 12, 1983. On January
11, 1984 a much larger groundwater management area was
established by order and known as the "Twin Falls
Groundwater Management Area" (TFGMA). The TFGMA
surrounds the BGMA. Both of these management areas were
created pursuant to §42-233b, IDAHO CODE. The BGMA was
created as a result of declines in artesian pressure of
wells (mostly geothermal) in the Banbury area; however,
the order establishing the area does not differentiate
between hot and cold water wells. The TFGMA was created
as a result of declines in artesian pressure of
geothermal wells in the northern portion of Twin Falls
county, but is specifically pointed toward hot water
wells. After investigation by the department of the
BGMA, an order dated December 4, 1985 was issued for the
BGMA which stayed approval of pending applications. The
BGMA order also required approved permit holders to cease
development and submit proof of beneficial use for uses
already established. On May 15th, 1992 the director of
the department issued a moratorium order against approval
of certain water right permits in the Snake River Basin
(SRB) due to drought related concerns. This moratorium
was amended January 6, 1993 and later superseded by
another amendment order dated April 30, 1993. By
legislative action this SRB moratorium is extended to
December 31, 1997. The SRB moratorium did not supersede
the BGMA and TFGMA but did affect the sources in the area
other than the geothermal aquifer. I have enclosed
copies of the orders and moratoriums described above that
are presently valid.

In summary the BGMA and the TFGMA have been created to
protect the geothermal aquifer in the area and have
prevented issuing new water right permits for developnent
of the geothermal groundwater; the SRB moratorium has
been placed to stop development uses of other sources of
water in the area except for those uses which qualify
ander the exceptions identified in the order.

Because of these ordifs and moratoriums, a new water
| S
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I1I.

pernit for development of geothermal groundwater will not
be issued unless a specific mitigation plan is developed
to recharge or inject water back into the hot water
aquifer. Such a plan would reguire that artesian
pressures and temperatures be maintained in the hot water
aquifer so that present users are not injured by any new
use. The burden is on the applicant to provide the
etudies to develop such a plan.

Granting of a new water permit for development of cold
water in the area for a subdivision is more likely, but
the individual uses for each lot would be limited to the
vdomestic" definition found in §42-111, IDAHO CODE. I
have looked at well logs in the area and find that a cold
water aquifer appears to exist over the deeper geothermal
aguifer, but I do not have adequate information to
determine whether the cold water will be adequate or
suitable for the project. If an application for cold
groundwater is pursued the applicant will be required to
provide a prospectus of the well(s) to assure that the
geothermal aquifer is not tapped.

TRANSFER OF EXISTING RIGHTS

Another option may be to modify an existing water right
by transfer pursuant to §42-222, IDAHO CODE, to cover
"The Bluffs". This would involve transferring an
existing right held by the ranch (47-07680 once licensed
or others) or by transferring one obtained through
purchase or condemnation. In the transfer process the
department cannot allow an expansion in use of either the
rate of diversion, annual diversion volume or consumptive
use volume of the existing right. The department would
not allow an increase in diversion from the geothermal
aquifer beyond what presently exists by this transfer
process. (You could not transfer a cold water right and
divert it out of the geothermal aquifer.)

IV. DEVELOPMENT OF EXEMPT DOMESTIC RIGHTS

As you know §42-227, IDAHO CODE, provides an exception to
the mandatory permit requirement. The exception is for
developing groundwater for ndomestic purposes" as defined
in §42-111, IDAHO CODE. This exception has been
uniformly applied to those areas of the BGMA, the TFGMA
and the SRB moratorium area. Fortunately in the case of
the BGMA and the TFGMA this exception has rarely if ever
been used for developing hot water from the geothermal
aquifer. I believe this is the case because it is not
economical to develop a 1000’ to 1600/ well for domestic
purposes for one house. on the other hand this exception
ie the common mechanism for development of small cold
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4595 River Road
Buhl, Idaho 83316
July 26, 1995

QE HWED

Dept. of Water Resources ‘
222 Shoshone Street S e

Twin Falls, 1daho 83301 Department of Water Resources

Gentiemen: Southern Region

At a July 1995 meeting of the Twin Falls County Planning and Zoning
Board the Kanaka Rapids Ranch requested approval of an additional
subdivision of 50 houses on their property north of Buhl. A representative of
the Ranch stated at the meeting that on July 7 the Department of Water
Resources made a field examination needed to issue a water license io the
Ranch. | am perplexed and greatly concerned that the Department of Water
Resources is deviating from standard procedures in making field
examinations.

Your office made a very thorough and detailed examination of our use
of geothermal water prior to issving us a license. Even though we had water
piped to all of the eventual use areas on our properly we were not issued a
license. It took us more than five years 1o develop all of the use facilities and
we asked for and were granted an extension to complete these facilities. Only
after all facilities were constructed or in place (fish ponds, orchard, garden,
trees, lawn. swimming pool and house) did the examiner measure our use of
waler in detail. Trees were counted, garden areas were measured, swimming
pool volume was calculated and the flow into each of dozens of fish ponds
was individually measured to determine our use of water. As [ recall there
was even measurement of rain bird nozzles to deter mine flow rates.

I cannot understand how an examination of water use at Kanaka
Rapids Ranch can be undertaken when very few of the intended use facilities
have been constructed! We were required to have all facilities in place and
operating for an examination whereas the Kanaka Rapids Ranch is
apparently not required to do so.

Can you provide me with a copy of the law, regulations or policy that
has changed the Department of Water Resources procedures permitting
licensing examinations without structures in place showing beneficial
use as has apparently occurred at the Kanaka Rapids Ranch whereas we
were required to have structures in place and to show beneficial use
down to the size o sprmkler nozzles?

! ils_._
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For several years I have noted geothermal water being used by the
Kanaka Rapids Ranch to fill 2 lake on their property between River Road and
the Snake River. Is this a permitted or licensed use of geothermal water.

1 would appreciate having a response as soon as possible as | may
want to use the information at the next County Planning and Zoning Board
meeting in August.

Sincergly yours. S
fTatec.7 ~/ Jé e

[4
Robert S. Luntey /
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water wells which supply the domestic needs for
individual homeowners in rural areas in Twin Falls county
and other counties in the Snake River Basin. This
process is available for individual lot owners in "The
Bluffs" to develop their individual domestic wells as
long as the use falls under the §42-111, IDAHO CODE,
definition.

*Please note that any new well(s) drilled must comply
with the drilling permit requirements of §42-235, IDAHO
CODE, and are subject to the department’s well
construction standards (IDAPA 37, Title 03, Chapter 09).

In summary there are options for development of water at "The
Bluffs". Some of these options involve approval of applications
for permit or applications for transfer that are subject to public
notice and protest. At this Jjuncture the department cannot
guarantee that these avenues will be successful but they are
available for your exploration.

I apologize for the length of this letter put your inquiry of four
pages warrants an adequate response. Please note that I have
received inquiries from others and plan to provide copies of this
jetter as reference. If you have questions please feel free to
contact our office.

sinc ly

en Merritt, PE
Southern Region Manager

CcC: Norm Young IDWR

Enclosures
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JOHN A. ROSHOLT

1. EVAN ROBERTSON
JAMES C, TUCKER
GARY D, SLETTE
JERRY V. JENSEN
BRUCE M. SMITH
JOHN K. SIMPSON
PATRICK . MADIGAN
PAUL W, SAMUELSON
TIMOTHY 1. STOVER
NORMAN M. SEMANKO
ERIK . SMITH

ROSHOLT, ROBERTSON & TUCKER

Chartered
ATTORNEYS AT LAW

Twin Falls Office
142 3rd Ave. North
P.0. BOX 1906
TWIN FALLS, IDAHO 83303-1906
TELEPHONE (208) 734-0700
FAX (208) 736-0041

Boise Offics
1221 WEST IDAHO, SUTTE 600
F.O. BOX 2139
BOISE, IDAHO 83701-2139
TELEPHONE (208} 336-0700
FAX (208) 344-6034

July 18, 1995

Allen Merritt

IDWR -- Southern Region

222 Shoshone Street East

Twin Falls, Idaho 83301 HAND DELIVERED

Re: Kanaka Rapids Ranch -- Planning and Zoning for The Bluffs
Dear Allen:

As you may know, our client, Kanaka Rapids Ranch, is currently seeking
preliminary plat approval from the Twin Falls County Planning and Zoning Commission for
“The Bluffs" portion of its development. While we do not believe the planning and Zoning
process should necessarily involve the Idaho Department of Water Resources (IDWR), the
commission apparently feels otherwise. As a result, they tabled the matter until some
clarification can be provided by IDWR regarding the source(s) of water that may ultimately
serve The Bluffs. The purpose of this letter is to request such clarification.

It is important to note that the local planning and zoning process is separate
and distinct from the ongoing licensing process for Permit No. 47-07680. By this request,
we in no way seek to influence the outcome of the latter. We only seek clarification as to
the source(s) of water that may ultimately serve The Bluffs. Toward that end, we ask you
to provide a letter confirming the following:

With the extensive water rights that exist at Kanaka Rapids Ranch, and the
domestic exemption that can be utilized for single-family dwellings and other small uses, the
question is not whether water is available to serve The Bluffs. It certainly is. Rather, the
question is which source or combination of sources will nitimately be used. Listed below
is a hierarchy of possibilities.

I Licensing of Permit No. 47-07680

The Kanaka Rapids Ranch Homeowners Association Water System Inc. is the
owner of [IDWR Water Right Permit No. 47-07680. This permit authorized the development
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Allen Merritt
July 18, 1995
Page 2

of low temperature geothermal water from the Banbury Aquifer for domestic, home heating,
and commercial purposes, so long as such development was completed by August 1, 1991.

The original permit application contemplated 110 lots of more than 5 acres
each, along with the growing of certain crops, on 600 acres. Kanaka Rapids Ranch is, and
always has been, a 600 acre ranch. However, the place of use listed in the permit
application erroneously included only portions of the 600 acres. As a result of this oversight
by the original applicant, IDWR amended the place of use in 1994 to officially cover the 600
acres, including the Bluffs. The current plan for the 600 acre ranch includes 191 much
smaller homesites with fewer appurtenant structures, using the same amount of water as
authorized and developed under the permit.

Although proposed in the original application, the geothermal water is not
allowed for use in growing crops. Initially proposing the diversion of 14.6 cfs, the reduction
for irrigating crops, proposed to be 6.6 cfs, left a maximum of 8.0 cfs that could have been
developed for domestic, heating and commercial purposes. Within this 8.0 cfs limitation,
it is Kanaka Rapids Ranch’s contention that the 191 home development is covered, using
the same amount of water that was originally permitted.

An additional condition placed on the permit is that “[t}he amount of water
diverted shall not exceed that necessary for domestic, commercial, and geothermal heating
for 99 homes." There is no historical reason available to Kanaka Rapids Ranch which
would suggest where the number "99" came from. In addition, it is an oversimplification to
suggest that this limitation allows only "99 homes" and nothing else. Perhaps it is the
erroneous legal description of the place of use which was not corrected until 1994 that is
responsible. Within this place of use, 99 homesites currently exist. However, this represents
only the first of three phases of the 600-acre development. As a result, Kanaka Rapids
Ranch believes that the 8.0 cfs limitation discussed above is a more accurate description of
the permitted right than "99" homes.

Using the "99 homes" limitation and constrained by the inaccurate place of
use, however, Kanaka Rapids Ranch submitted proof of beneficial use in 1991 indicating
that 5.79 cfs had been developed to heat and provide domestic water for 99 homes, along
with some watering of trees and lawns and commercial use. Since that time, the Kanaka
Rapids Ranch has met and corresponded with IDWR, expressing concern that the 1991
proof of beneficial use was not accurate and seeking express approval to provide water to
191 lots which it contends were developed during the authorized permit period.

In exchange for such recognition, and as a condition of its water use under
either the permit or a license, Kanaka Rapids Ranch has proposed the self-imposition of
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Allen Merritt
July 18, 1995
Page 3

high efficiency heat pumps in future homes to reduce the amount of water needed to heat
each home. They represent that this technology will provide water for domestic use and
heating of up to 191 homes, along with the related subdivision development, using the same
amount currently developed under the permit. In essence, they contend that "[tjhe amount
of water. . .necessary for domestic, commercial, and geothermal heating for 99 homes’, as
authorized and developed under the permit, is, with the right conditions imposed, sufficient
to include the homes to be built in The Bluffs.

In response to these communications, IDWR advised that the permit should
proceed through the licensing process before any such decision can be made. As a result,
a beneficial use examination was conducted by IDWR on July 7, 1995 and a licensing
recommendation is forthcoming. One of the issues to be considered during the licensing
process is whether, and to what extent, water was developed in The Bluffs. It was, as
mentioned above, included in the approved permit.

11. Transfer of License for Water Right No. 47-07680

If not included, or only partially covered, in the license granted for Permit No.
47-07680, Kanaka Rapids Ranch has the alternative of seeking a transfer to cover The
Bluffs, pursuant to section 42-222, Idaho Code.

In any event, the total amount of low temperature geothermal water diverted
from the Banbury aquifer would be limited to that authorized by the license. This use is
already monitored and measured by flow and cumulative meters under the terms of the
permit. This regulatory approach will no doubt continue when the right is licensed and/or
transferred. As a result, no increase in such water use can result from granting a zoning
approval for The Bluffs.

1. Multiple Domestic Permit

If the license or transfer for Water Right No. 47-07680 does not completely
cover The Bluffs, the opportunity exists to apply for a new water right permit for a multiple
domestic system to serve The Bluffs, under the terms of both the Eastern Snake Plain
Aquifer Moratorium and the Banbury Ground Water Management Area. It is the
preference of IDWR that in subdivisions, where possible, a common source system be
utilized, rather than individual wells.
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Allen Merritt
July 18, 1995
Page 4

IV. Domestic Exemption

Alternatively, individual lot owners in The Bluffs can, after obtaining a drilling
permit, drill individual domestic wells, each authorized to divert up to 13,000 gallons per day
for domestic purposes, pursuant to section 42-111, Idaho Code. Under this so-calied
"domestic exemption", no water right permit is necessary. Each such well is adequate to
serve the needs of an average home. This is not a preferred alternative, but is certainly a
matter of right under state law which cannot be denied.

V. [Irrigation Rights

Finally, additional water rights exist to irrigate Kanaka Rapids Ranch. These
rights can be used and/or transferred to serve The Bluffs in whatever capacity is necessary.

In conclusion, no matter what the scenario, there undeniably exists a source,
or combination of sources, of water that will be available to serve The Bluffs.

The next planning and zoning meeting is scheduled for early August. As a
result, we would appreciate your expedited consideration of this matter and a letter
confirming the above.

As always, thank you for your cooperation in this matter.

Sincerely,

NORMAN M. SEMANKO

07189503.NMS
cC: Carlo Ferreira, Kanaka Rapids Ranch
Mike Felton, Jr.
Dr. Charles Brockway
Dale Riedesel
MICR.
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Nepariment of Water Resources
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July 12, 1995

P ?\(3
Mr. Michael H. Felton, Jr. A - 70
C/Q Felion & Felton
1020 Main
Buhl, Idaho 83316

RE: Your letier dated July 5, 1995
Dear M. Felton:

T am in receipt of your letter dated July 5, 1995. However, I wonder whom you represent in this matter, The
Kataka Rapids Ranch Homeowners Water System, Inc. or the Developers?

As 10 the matter of what you refer to as my “stonewalling” of the proposed meeting of the water board, you
are boih mistaken and misinforined. On May 23, 1995, Mr. Carla Ferrera, the developer’s on-site
representative, telephoued me from Las Vegas and requested that a board meeting be called for the following
day without notice or agenda. He said it was for the purpose of setting up a bank account and to discuss
the proposal of hookup fees. Tasked why these matters were not presented at our April 22, 1995 meeting
and bis response was that “ forgot.” I informed him that I had to be in Boise on business that day and
would therefore not be available. 1 further informed lim that T was leaving on June 7, 1995 for & wedding
in Califomia.

T heard notlting more concerning this matter until June 20, 1995 when I received a phone call from Ms.
Jenmifer Guinn, the Association Manager, at my Las Vegas residence. At that time she informed me that
she had beeu trying 10 contact me and had sent notice of a meeting for June 21, 1995 to my Idaho residence.
I never received that notice because I was in Las Vegas. 1 informed her that on June 17, 1995 I had been
admiltes! 1o the hospital for major surgery and because of the prescribed pain killers I was taking I was in
no condition to atlend a meeting four days afler surgery.

On July 3, 1995, Ms. Guinn phoned e, again atlempling to set a meeting for July 6, 1995. Iinformed her
{lat 1 would be en route back to Idaho on that day afler having been gone for a month and asked that we
do a conference call on Friday, July 7, 1995. Afler checking with the other board members, Ms. Guinn
called e back 1o say that July 7, 1995 was out of the question and the other board members would have
the mieeting without me. Upon miy return to Idaho 1 found a {ax from Ms. Guinn dated 2:05 p.m., July 3,
1995 setting the board meeting for 2:00 p.m. (Las Vegas time) on July 6, 1995.

Frankly, I did not and still do not see the urgency in setting up a bank account for an entity that had been
in existence for almost 15 years without oue. 1also do not feel that Mr. Ferrera’s forgetfilness in bringing

up these matters at the April meeting justifies the board’s request that 1 jeopardize my health. Furthermore,
there is no reason why 1 would not want to meet with the beard. Ihave nothing to hide.

PR 22 003
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Mr. Michael H. Felton Jr.

RE: Your letter of July 5, 1995
July 13, 1995

As concerns your allegation that “during the above time period you were in fact attempting to illegally
interfere with the licencing process,” you are once again mistaken. As you can see by the above scenario,
1 was not even i the state of Idaho for most of this time period. Secondly, I wrote the letter of June 5, 1995
to Mr. Norn Young as a concemed homeowner. I’ you had read the letter carefully, you would have noted
that 1 never represented myself as a member of the Board of Directors of the Kanaka Rapids Ranch
Homeowners Water System, Inc. T believe that 1 have a right to express my opinions as 2 homeowner
separate from my duties as a member of the Loard just as the Brotbets Collins have the right to do business
as both homeowners and developers. What you are failing to comprehend here is that what is good for
the developer is not always necessarily good for the homeowners.

Furthermore, I fail to see how the presentation of facls o a public entity can be considered illegal
interference nor a conflict of interest, quite the contrary. As a member of the Board of Directors, I believe
it is my duty to protect the rights of all the homeowriers not the interests of the developers, ie. E.A. Collins
and M.M. Collins. We have little enough water in the pennit now 10 sustain 59 famities and my concern has
always been o protect what we have. Additional building sites only serve to dilute individual homeowner
rights and make money for the developer. In short, Mr. Felton, if there is nothing out of the ordinary about
these negotiations that the Brothers Collins are conducting with the Idaho Department of Water Resources
I fail o see why they should not be conducted in the open and with aft the information available to all parties
concerned.

As for your threat of legal action in this matler, if the Homeowners Association or the Collins Brothers feel
the need to bring such action, 1 would welcome the opportunity to have these and other matters thoroughly
aired in public. However, I doubt the Collins Brothers would also welcome such negative publicity.

In the future, Mr. Felton, I suggest that you check out the facts completely before you allow others to use
you in the promotion of unfounded accusations.

1 look forward to your close review and cataloging. as you so aptly put it, of my future conduct.

- % el

-

o - ”
Patti C. Belden

pc:% Norm Young - IDWR
Mr. Alan Memitt - IDWR
Ms. Jennifer Guinn, Kanaka Rapids Ranch Homeowners Assoc. Mgr.
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Attorneys at law V‘\Li 1020 Main

Michael Hoyt Felton

Michael Harland Felton (Jr) Mailing Address

Post Office Box 589

Buhl, ID 83316-0589

(208) 543-4368 [lelephond
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JuL 07 1995

Department of Water Resources

Ms. Patti Belden
4501 Belden Road
Buhl, ID 83316

Dear Ms. Belden:

RE: Kanaka Rapids Ranch Homeowners Water System, Inc.
Our File No. 2517

As you are no doubt aware, E. A. and M. M. Collins, the other two
board members of the Kanaka Rapids Ranch Homeowners Water System,
Inc., formerly requested the opportunity to meet with you on or
about May 24th, 1995, to discuss items regarding the corporations
fiscal responsibility to its stockholders. You refused to meet
with them on this date claiming that the meeting had not been
properly noticed and that you would not voluntarily waive notice.
Thereafter, a meeting was properly noticed for June 21st, 1995.
Immediately prior to this properly noticed meeting you requested
that said meeting be rescheduled due to an illness. Once again, you
have requested that a third meeting properly noticed for July 6th,
1995, be rescheduled due to a "conflict" in your calendar. For
reasons discussed below your request is denied.

Apparently you were only stonewalling and had no intention of
meeting with the other two directors. It has now come to the
directors attention that during the above noted period you were in
fact attempting to illegally interfere with the licensing process
currently underway between the water system corporation and the
Idaho Department of Water Resources.

Your interference to date has been highlighted by your letter dated
June 5th, 1995, to Norm Young, the Administrator of Water
Management for the Idaho Department of Water Resources. As you are
aware, the corporation has been attempting to finalize a water
license ch—eonforms in substantial part to the original permit
numberfor approximately 16 cubic feet per second. The
original permit was intended to allow the corporation to supply the

necessary water to any and all development of the entire 600 plus
acre project.
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Page # 2

Ms. Patti Belden

RE: Kanaka Rapids Ranch
Homeowners Water Systems, Inc.

OQur File No. 2517

July 5, 1995

Your actions are a direct conflict of interest with the goals of
the corporation and in addition your request to Idaho Department of
Water Resources is not in the best interest of the water system
corporation. The purpose of the corporation is to provide, at the
lowest marginal cost, safe, reliable and economically priced water
to the ranch residents who are the stockholders of the corporation.
Under Idaho Code Sections 30-3-80 and 30-3-81, your letter and
recent activities are a direct violation of your duties as an
officer and director to act in the best interest of the
corporation. Your actions are therefore officially being censured
by the remaining two directors of the corporation, that is, E. A.
Collins and M. M. Collins. In addition, your resignation as both
the secretary and director for the corporation is hereby formally
requested.

If you fail to tender your resignation within seven days of the
date of this letter the Board of Directors will hold a special
meeting, the purpose of which will be to officially remove you as
secretary of the corporation. At that time you will once again be
given seven days to tender your resignation as a director. If you
do not tender your resignation as a director then a special meeting
will be called to obtain the necessary two-thirds vote to remove
you as a director.

The Kanaka Rapids Ranch Homeowners Water System, Inc. reserves the
right to file an action against you for the above noted ultra virus
activities that you have conducted during your tenure as an officer
and director. These activities are actionable in both tort and
contract since they are a malicious interference with the operation
and objecting of the corporation and are directly adverse to the
best interest of the stockholders.

In addition, your slanderous and libelous statements will support
a claim by the developer for damages against you. In summary, your
conduct will be closely reviewed and cataloged for future legal
action if necessary.

n/”( o
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'‘Ms. Patti Belden :

RE: Kanaka Rapids Ranch
Homeowners Water Systems, Inc.

Our File No. 2517

July 5, 1995

Your resignation as an officer and director should be delivered to
the ranch office immediately.

Very truly'yoﬁrs,
MICHAEL HARLAND FELTON
MHF : jms

pc: Dr. Charles Brockway
Norm Young - IDWR
Alan Merritt
Norm Semanko - Rosholt, Robertson and
- Tucker ' '
E. A. Collins
M. M. Collins
Carlo Ferreira
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Stuke of Idaho
DEPARTMENT OF WATER RESOURCES

Southern Region, 222 Shoshone St. East, Twin Falls, Idaho 83301-6105 (208) 736-3033
Fax (208) 736-3037

PHILIP E. BATT
Governor

KARL J. DREHER

Director

June 15, 1995

Patti C. Belden
4501 Belden Rd RECEIVED

Buhl ID 83316 JUN 15 1895

RE: Permit #47-07680 Department of Water Rasources
Dear Ms. Belden:

Norm Young has asked that I respond to your letter to him dated
June 5th, 1995. Thank you for sending me a copy of this letter
with the attached photos and colored map.

Your understanding that our office 1is about to conduct an
investigation of permit 47-07680 is correct. On June 13th I met
with Dr. Chuck Brockway who has been hired by the permit holder to
represent them during the investigation process. We went over the
items the department would like to look at or review and then we
scheduled a field exam for July 7th.

As you may know the purpose of the field exam is to determine the
extent of authorized development which has occurred under permit
#47-07680. During the field exam we will attempt to quantify or
describe all the elements of the water uses. The department will
then use this information to issue a "license" which will define
the extent of the water right. In the licensing process we are
only able to recognize development which occurred during the
authorized development period of the permit. For permit 47-07680
this period ended July 30, 1991. We will alsoc consider the
approved amendment of the permit dated in May of 1994 which
authorizes the use of the water on the site of the original 99 lot
development, the 42 lot Riverside site and the 50 lot Bluffs site.
This is not to say the license will absolutely cover a total
development of 191 lots. It will cover as much or to the extent
that is demonstrated to have been developed prior to July 30, 1891
and which is within the limits of the diversion rate and volumes of
the original permit.

For example: If we determined 99 homes or hookups were developed
prior July 30, 1991, we will issue a license for 99 homes and would
likely allow the permit holder to specify which 99 lots out of the
potential 191 lots were to be covered as long as waterworks existed
to the 99 lots specified. One unique consideration the department
makes in determining development for subdivisions is how the water
distribution system actually exists and where the existing hookups
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Page 2

are located. We will give credit for established hoockups to lots
and count such lots developed even though no house has been built.
We will not give credit for lots just platted and no water
distribution system installed. The resulting license may then be
limited to the diversion rate and annual volume necessary to supply
the domestic and heat reasonably required for the 99 homes and to
the other commercial and irrigation uses which the department finds
developed.

I do not know if this letter fully addresses all of your concerns
but if you have further questions regarding this matter I invite
your further questions. Please feel free to contact me at this
office.

r
Southern Region Manager

CC: Norm Young - IDWR
Norm Semanko (Rosholt, Robertson & Tucker)

MICRG b o
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June 5, 1995 » ﬁ/f

ldaho State Department of Water Resources
1301 North Orchard
Boise, idaho 83706

Attn: Mr. Norm Young, Administrator of Water Management

Re: Permit # 47-7680 (Collins Bros. Corp. and/or Kanaka Rapids Ranch Water Users
Association) Kanaka Rapids Ranch, Buhi, Idaho

Dear Mr. Young:

} am wiiting to you because it is my understanding that your agency is about to conduct an
investigation into the above mentioned permit. 1 believe this permit allows the Collins Bros.
Corp. and/or Kanaka Rapids Ranch Water Users Association fo remove geothermal ground
water for domestic use to 89 home sites. What you may not he aware of is that the original
development (98 home sites on approximately 267 acres) on the South side of River Road
has recently been expanded to include an additional 42 home sites on approximately 290
acres on the North side of River Road. These 42 new home sites (known as the Riverside)
are being advertised and soid with domestic geothermal water, please see enclosed photos.
This brings the total home sites fo 141 that have either been sold or are being offered for
sale with geothermal hot water avallability. | might add that there are fwo homes on the
Riverside that are about to be occupied and are connected to the geothermal water system
that was Installed last year under the direct supervision of the Idaho Department of
Environmental Quality. Apparently, DEQ was not concemed with the details of the permit
or what water rights were involved since they allowed the connection of this system to a
gecthermal hot water well on the Riverside Krowing full well thatl it was io service 42 new
home sites.

In April of 1994 the Kanaka Rapids Ranch Homeowners Association was literally forced to
annex the Riverside. | say forced because the Collins Bros. Corp holds an absolute majority
vote in the Homeowners Association and the Kanaka Rapids Ranch Water Users
Association, therefore, what the developer wants, the developer gets.

To make matters even more confusing the Collins Bros. Comp. has recently presented a
request to the Twin Falis County Planning And Zoning for approval to develop an additional
114 acres located immediately to the West of the original development and to the South of



Idaho State Department of Water Resources
June 5, 1995
Page Two

River Road, please see enclosed map. Known as “The Bluffs”, this newest expansion is
proposed to include yet another 50 home sites on 114 acres. The Developer informed the
Homeowners Association that he “is working on the acquisition of an additional water
source for these home sites.” In speaking with Planning and Zoning | have found that the
developer has made no mention of a water source for this development thereby allowing
Planning and Zoning to assume that individual coid water wells would be drilled on each lot.
I believe this is the same tactic employed when the Riverside development was proposed. -

It is obvious that the Collins Bros. Coip. will deveiop the Biuffs (just as they did the
Riverside), after all the water lines are In (as they are on the Riverside), lots are actively
being sold (as they are now on the Riverside) and homes are under consfruction (as they
are now on the Riverside) the Collins Bros. Corp. will then attempt to twist the arm of Water
Resources into amending the existing permit to include the additional 92 home sites,

In other words, Mr. Young, it is clear that the Collins Bros. Corp. is taking advantage of the
fact that there is litlte, if any, communication between govemment agencies. That fact is
being used to manipulale the system in such a way that the existing water permit will end
twice the size it is now. And all this will be accomplished without having to adhere to the
ethical practices of playing by the rules.

Personally, | find these tactics reprehensible. It is my hope that by informing you and the
Twin Falls County Planning and Zoning of all the facts you will find some way to stop this
before it goes any further.

If | can be of any assistance please feel free to contact me.

Smcer‘?lzgy,f

Patti C. Belden

enciosures
cc: Mr. Allen Meirift
Southern Regional Manager



Corner of Clear Lakes & River Roads.

Notice the # of home sites.



O On back: West entrance of original Ranch.

ny On Back: East entrance of original Ranch.



On back: East entrance of Riverside.

On back: West entrance of Riverside. ,



State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866 e e

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

May 12, 1995

Leo Ray
Route 3 Box 234
Buhl, Idaho 83316

Dear Mr. Ray:

Thank you for taking the time to show us your geothermal wells.
As per our discussion, I am sending to you scme information
regarding fluoride, measurement devices and the water rights for
the Kanaka Rapids development.

The fluoride data (recorded in the Geothermal Resource Analysis
in Twin Falls County, Idaho, report) indicates that
concentrations are highest in the wells to the north and west of
your wells (Ring, Depew and Archibald) . Concentrations are much
lower in the Luntey and Kanaka Rapids wells. Therefore, it is
not possible to predict the fluoride concentrations in your wells
without a laboratory test. If you are interested in a fluoride
test, please let me know and I will find out how much a test will
cost. I will be glad to collect the sample(s) and deliver it to
a laboratory in Boise, if you wish. Several of the other water
quality parameters also indicate that the water chemistry varies
between locations.

The information about water measurement comes form the Water
Measurement Manual, published in 1984 by the Bureau of
Reclamation. The options available to you for water measuring
devices include: 1) weirs, 2) Parshall flumes, 3) orifice plates
and 4) current meters. I have experience installing a V-notch
weir at a geothermal location in Boise. The advantages of weirs
are the low cost (540-80) and the relatively easy installation
(the weir is positioned in a channel downstream of the well and
the well does not have to be modified}. I also have experience
with orifice plates and current meters. Both of these are more
expengive that weirs and require some modification to the well
head. I do not have any experience with Parshall flumes, but my
supervigsor (Paul Castelin) said that they are very good measuring
devices that tend to have low maintenance (because debris
(branches, etc.) flows through them easily).

MICRO I MED
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Mr. Leo Ray
page 2

The most important measurement for determining whether a trend in
pressure (i.e. water level) is occurring is the shutin pressure.
I believe Well #3 is the well that empties into a pond. Would it
be possible to shutin that well for 10 minutes on a once-a-month
basis? If so, a pressure gauge could be installed fairly easily
and shutin pressures could be recorded. This data is the same
type of data that we record at the Ring, Archibald, Kaster and
Luntey wells.

I have also enclosed water rights information for the Kanaka
Rapids Ranch development. In October, 1994, Kanaka Rapids Ranch
filed for an amendment to their permit which, if approved, would
reduce their total use to: Heating (3.57 cfs), Domestic (1.98
cfs), Irrigation (.24 cfs) and Stock (.02 cfs). It appears that
irrigation would be limited to about 12 acres of common ground.
Moreover, the Domestic use would be for in-house use only, and
could not be used for irrigation. The department has not ruled
on this amendment yet. If you want to file a grievance regarding
their current usage, you can write to Alan Merritt, IDWR-Southern
Region, 222 Shoshone St. East, Twin Falls, Idaho 83301, or Jim
Johnson, IDWR, 1301 N. Orchard, Boise, Idaho 83706.

I have also enclosed photocopies of all of the well logs that we
have filed under your name at our State Office. Would you please
send to me the one well log that I am missing? Thanks.

I hope to be back in Hagerman Valley on June 7 and 8. If you
want me to stop by to talk about any of these items, please call
me at 327-5455.

Sincerely,

/4j;2:1 iZZ&af}f
Kehneth Neely,! Hydrogeologist

Ground Water Monitoring Section
enclosures

cc Jim Johnscn
Alan Merritt (Southern)
Gary Funderberg (Southern)

- LED
MICATHHHE
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Keith Higginson, Director

Idaho Department of Water Resources
1301 N. Orchard St.

Statehouse Mail

Boise, ID 83720-9000

Re: Permit No. 47-07680
Dear Keith;

Thank you for your letter of October 19, 1994, responding to our letter and
application to amend Permit No. 47-07680, submitted on October 12, 1994. We appreciate
your continued cooperation in this matter.

Pursuant to the first paragraph of your letter, suggesting that the department
needs "more information" than it presently has to consider approving the amendment, we
are presently preparing additional materials to support our amendment and the arguments
contained in our letter of October 12, 1994. Once this additional information is finalized,
we will again contact the department to set up an additional meeting.

As a result of our continued efforts to pursue an amendment of the permit,
a field examination is not requested at this time. We ask that you refrain from scheduling
such an examination until we have been given an opportunity to finalize and present our
additional information to the department for consideration.

Again, thank you for your cooperation in this matter.

Respectfully submitted,

g@"“‘ A ’ a‘#«z 72
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS

GOYERNOR

R. KEITH HIGGINSON

DIRECTOR

October 19, 1994

John A. Rosholt

Rosholt, Robertson, & Tucker
P.O. Box 1906

Twin Falls, Idaho 83303-1906

RE: Application for Amendment of Permit No. 47-07630
Dear john:

This letter is a response to your letter of October 12, 1994 which accompanied an
application to amend Permit No. 47-07630. 1 appreciated the opportunity to meet and
discuss this matter with you, Norm, Chuck, Mike and Carlo earlier this month. While
the meeting allowed a candid exchange of information and views on this matter, we were
not able to fully agree on the applicability of approving the amendment without more
information than we presently have.

Approval of an amendment cannot reopen the development period under a
permit. The period for development of the uses authorized under Permit No. 47-07680
has expired and proof of beneficial use has been filed. IDWR needs to examine and
confirm the use that was accomplished in accordance with the approved permit during
the authorized development period. This likely will result in the need for an amendment
to conform the permit to the development that has been made. We offered to conduct a
field examine immediately to expedite the issuance of a license on the permit. The
amendment would be processed in accordance with Section 42-211, Idaho Code.

Once a license has been issued confirming the use to date, a transfer can be filed
to seek approval to change some of the development that occurred under the permit to a
different use. Notice of such application for transfer would have to be given and the
change would be reviewed in accordance with Section 42-222, Idaho Code.

M AT ILMED
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John A. Rosholt
Page 2
October 19, 1994

Anticipating that an amendment will be needed to license the existing uses, 1
propose to hold the present application until an expedited field examination is
completed. The amendment can then be revised if necessary and processed. I am
unable to agree with you that I must find a specific affected water user before giving
notice. This would render the notice provision unworkable and unnecessary. The
purpose of the notice is to allow persons who may be affected, an opportunity to raise
their concerns. If I know of an affected user, I would be in a position to deny an
application without giving notice. The Idaho courts have agreed that the local public
interest can be considered as amendment applications are evaluated (Fardy v. Higginson,
1993), therefore a published notice is usually appropriate unless de facto notice has been
given by the development having been in place and operated for a period of years.

Please advise me of the earliest date that the system will be available for a field
examination and I will arrange for an expedited exam. It will be important to have the
pumping facilities at full capacity during the exam and for the examiner to be able to
fully inspect all uses developed during the permit period prior to filing the proof of
beneficial use, including evidence of stub-ins to presently undeveloped lots.

Sincerely,
R. KEITH HI SON
Director

¢: Allen Merrift

MICRT, vt
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PATRICK D. MADIGAN
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NORMAN M. SEMANKO
ERIK P. SMITH

October 12, 1994

R. Keith Higginson, Director

Idaho Department of Water Resources

1301 N. Orchard

Statehouse Mail

Boise, ID 83720 HAND DELIVERED

Re: Amendment of Permit No, 47-07680
Dear Keith:

Please find enclosed a completed Application for Amendment of Permit No.
47-07680. The substance of the Amendment is identical to that of the draft we discussed
during our meeting on October 6, 1994.

We appreciate having had the opportunity to meet with you and discuss the
background and purpose behind our Amendment. We believe a number of the issues
involved with the Amendment were clarified and that some understanding and agreement
was reached. a result, we have decided to go forward with the process.

Presented below is: 1) Background on the Permit to Date; and 2) Argument
in Favor of;Approving the Amendment.

I. BACKGROUND ON PERMIT NO. 47-07680 TO DATE

As originally submitted to the Idaho Department of Water Resources (IDWR),
Application for Permit No. 47-07680 contemplated the use of 14.6 cfs of geothermal water
from the Banbury Aquifer, including irrigation of more than 400 acres of alfalfa crops.
In "this fact-specific case[,] [t]he department. . .found that. . .it was 'not in the public interest’
to use the water from this geothermal aquifer to irrigate crops." Colling Bros. Corp, v.
Dunn, 114 Idaho 600, 606, 759 P.2d 891, 897 (1988). Subsequently, the irrigation of alf%fﬂ‘;ﬁ:}- o
was eliminated from further consideration. PR
AR
As a result of the 1988 Supreme Court case, Permit No. 47-07680 has been
fundamentally changed from its original submission. No longer are we speaking of the
irrigation of more than 400 acres of alfalfa crops, but rather of a residential subdivision
which has utilized the geothermal aquifer primarily to heat homes. A secondary use of the
water is for in-home domestic purposes, out-of-home domestic lawn and yard watering, and

irrigation of residential common-area trees and pastures.



R. Keith Higginson
October 12, 1994
Page 2

A Proof of Beneficial Use was submitted by the Applicant on July 30, 1991,
reflecting some of the changes from the original Permit Application. It states that 5.79 cfs
has been developed under the Permit for commercial, domestic, non-crop irrigation,
stockwater, and home heating uses.

In order to further clarify the current status of the Permit, the Applicant has
chosen to submit the Amendment of Permit. The arguments in favor of approval of the
Amendment are presented below.

II. ARGUMENT IN FAVOR OF APPROVING THE AMENDMENT OF PERMIT

Pursuant to section 42-211, Idaho Code, the director, “shall approve" an
Application for Amendment if it "would not result in the diversion and use of more water
than originally permitted and if the rights of others will not be adversely affected." For the
reasons set forth below, the enclosed Application for Amendment meets these criteria and
should be approved. In addition, it should be approved without notice or publication,
consistent with the director’s authority and discretion.

A, Ther ill Be No Additional Diversion and Use of Geothermal Water

In sum, the current Amendment would allow the limited resources of the
Banbury Ground Water Management Area to be utilized to serve additional homes, within
the amended place of use, and within the limits of the geothermal water that had been
made available for use during the permitted development period.

The original permit provides that "[t}he amount of water diverted shall not
exceed that necessary for domestic, commercial, and geothermal heating for 99 homes." The
development of geothermal water for home heating was conducted within the confines of
the department’s guidelines entitled "Method for Estimating Residential Space Heating
Load" and "Method for Estimating Rates of Flow for Geothermal Heating Systems" (IDWR
Memorandum, Application Processing No. 23 (Amended), Re: Rate of Flow for Heating
Use (May 9, 1984)). Charles E. Brockway, PE, Ph.D., using fairly conservative assumptions,
utilized these formulas to arrive at an estimate of 15.8 gallons per minute for each of 99
homes (approximately 1600 gpm or 3.57 cfs) at Kanaka Rapids.

The 3.57 cfs for home heating has been beneficially used by stubbing in lots
and making the geothermal water available for immediate household use. In addition, water
has been made available for in-house domestic use, residential lawns, yards and trees (i.e.,
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R. Keith Higginson
October 12, 1994
Page 3

landscaping)’, and for stock watering purposes, in the amount of 2.08 cfs. Finally,
approximately .14 cfs has been used for commercial purposes. Therefore, the total "amount
of water diverted. . .for domestic, commercial, and geothermal heating" under the permit is
5.79 cfs.

In the interest of minimizing depletions from the Banbury Agquifer, the
applicant is willing to employ the best available technology to heat homes at Kanaka Rapids,
subject to the few homes that have already been built using the older technology. By using
high efficiency heat pumps, rather than other heating systems for which permission has been
obtained, the geothermal resource will be conserved and made available to heat additional
homes within the amended place of use. This is consistent with section 42-233, Idaho Code,
requiring that the geothermal resource be used primarily for its heat value.

While none of these measures are mandatory, we are willing to have them
imposed by the department as further conditions on Permit No. 47-07680. By so doing, the
5.79 cfs diversion amount that has been approved to serve 99 homes could allow us to serve
191 homes,

Our only alternatives to this self-imposed conservation of the resource would
be the drilling of up to 92 individual domestic wells or the pursuit of cold water rights to
serve the domestic needs of the additional homes. Both of these alternatives would result,
within applicable law, in the drafting of more water, either from the Banbury Aquifer or the
Eastern Snake River Plain Aquifer. Our proposed Application for Amendment is the only
means by which to achieve our goals without diverting more water than the presently

' Landscaping, or the residential irrigation of lawns, yards and trees, is consistent with
the department’s determination, confirmed by the Idaho Supreme Court in Collins Bros.
Corp. v. Dunn, 114 Idaho 600, 759 P.2d 891 (1988), that it is not in the public interest to use
water from the geothermal aquifer to irrigate crops. "Crops" are products that are grown
and harvested by severing them from the ground once a year. While once proposing the
irrigation of hundreds of acres of alfalfa crops, the applicant has made water available only
for small-scale residential irrigation (i.e., landscaping) under the permit. No irrigation of
"crops” exists. In addition, consistent with section 42-233, Idaho Code, the geothermal water
is being used "primarily" for its heat value. "Primarily" means the first in rank or
importance; the first or chief or principal activity. Therefore, the statute does not require
that every drop of geothermal water be used for its heat value. Of the 5.79 cfs developed
at Kanaka Rapids, 3.57 cfs, or 62 percent, is for home heating. This percentage will only
increase under the Amendment. Use of the water for its heat value is therefore first in
importance and meets the requirement that it%%}cﬁé&ﬁ, "pl;imarily" for its heat value.
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R. Keith Higginson
October 12, 1994
Page 4

approved diversion rate. It is therefore consistent with the requirements of section 42-211,
Idaho Code, and should be approved.

Our understanding from the October 6, 1994 meeting is that there is basic
agreement that our proposal would not result in the additional diversion and use of
geothermal water.

B. There Will be No Injury to Other Water Users

Approval of our Application for Amendment would not adversely affect the
rights of others. No more water would be taken from the Banbury aquifer than what has
been made available and beneficially used under the original permit.

On the other hand, our alternatives, while lawful, could result in some injury.

e rﬂhng additional domestic wells could reduce the pressure and amounts available to other

%wells in the Banbury Ground Water Management Area. In addition, Brockway advises us

"that drilling additional wells would increase the likelihood of polluting the aquifer. He also
informs us that, in drilling for cold water, there is a chance of hitting geothermal water.

Therefore, approval of the Application for Amendment is the only way to
assure that the additional homesites do not result in injury to other water users or the
aquifer itself.

Again, our understanding from the October 6, 1994 meeting is that there is
basic agreement that our proposal would not injure other water users.

C. The Amendment Should be Approved Without Notice or Publication

Section 42-211, Idaho Code, provides that the director "shall give such notice
to other affected water users as he deems appropriate". While this lies within the discretion
of the director, there must first be a finding that “affected water users" exist. As explained
above, there would be no injury and, subsequently, no water users would be affected. In
reality, the only affect of approving the Application for Amendment is that the negative
consequences of the other alternatives, such as drilling up to 92 additional domestic wells,
will have been avoided. Without the existence of "affected water users," there should be no
notice or publication.

This explanation was offered during our October 6, 1994 meeting. Short of
a reasonable, contrary interpretation by the department, we request that you adopt our
interpretation of the notice provisions of section 42-211.

A'HL’F{ -



R. Keith Higginson
October 12, 1994
Page 5

III. CONCLUSION
For the benefit of the Banbury Aquifer and its water users, as well as the
Applicant, and because it would not result in the diversion of more water or injury to others,
we request that you approve the enclosed Application for Amendment of Permit No. 47-
(07680, without notice or publication, consistent with section 42-211, Idaho Code.
We look forward to your decision.
Respectfully submitted,
,/wlu l ﬂﬂacr
JOHN A. ROSHOLT
10119402.NMS
Enclosure
cc:  Carlo Ferreira

Charles E. Brockway
Mike Felton, Jr.
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LIMITED POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:

Kanaka Rapids Ranch Homeowners Water System, Inc., ("Kanaka") hereby
nominates and appoints Carlo Ferreira of 176 Kanaka Rapids Road, Buhl, Idaho, 83316, as
attorney-in-fact with the full authority to act for and on behalf of Kanaka to execute any and
all documents necessary to facilitate the amendment or perfection of Permit No. 47-07680
with the Idaho Department of Water Resources.

- Kanaka’s agent is hereby authorized to sign, seal, and deliver, as Kanaka’s act
and deed, those instruments of writing that may be necessary or proper to carry into
execution the aforementioned. Further, we hereby declare that each and every application,
agreement, receipt, or payment which shall be by our said agent given, made or done for
the aforesaid purposes shall be as good, valid, and effectual as if they had been signed,
sealed, and delivered by us in our own proper persons; and we hereby undertake at all times
to ratify whatsoever our said agent shall lawfully do or cause to be done in or concerning
the said promises by virtue of these presents.

,M_ IN WITNESS WHEREOF, we have hereunto executed the foregoing on this
C.a day of May, 1994,

KANAKA RAPIDS RANCH HOMEOWNERS
WATER SYSTEM, INC.

By: g "( %

E.A. Collins, President

Z_D 4 MO
STATE OF NEEEBA
' [w -3 f L f} )SS.
County of Chal )
On ﬂlIS o day of 4 & , 1994, before me, a Notary Public,

in and for said County and State, personally appeared E.A. Collins, known or identified to
me to be the President of Kanaka Rapids Ranch Homeowners Water System, Inc., the
corporation that executed the foregoing instrument, and acknowledged to me that such
corporation executed the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my
official seal the day and year in this certificate first above written.

..".‘.'...'.'f_),: _ 't/ﬂ’u-u /? ﬁ»ﬂ,&o «

A Vi A NOTARYPL(FBLJCFORI\%A’@«HD
Y , w7 Residing at:_ e Y1t
Y .o _ My commission expires: /7 7.2
ot . - :
|05069401L.NMS™ Mg~

1 ! LR .'th-;:‘ o
. i



/4
ROSHOLT, ROBERTSON & TUCKER W Mﬂ%/
g

Chartered LA Y
JOHN A. ROSHOLT ATTORNEYS AT LAW Boise Office 2 |
J. EVAN ROBERTSON 1221 WEST IDAHO, SUITE 600
JAMES C. TUCKER Twin Falls Office P.0. BOX 219
GARY D. SLETTE BOISE, IDAHO 83701-21%
JERRY V. JENSEN 142 3rd Ave. North TELEPHONE (208) 336-0700
BRUCE M. SMITH P.O. BOX 1906 FAX (208) 344-6034
THOMAS I, RYAN TWIN FALLS, IDAHO 83303-1906
JOUHN K SIMPSON. TELEPHONE (208) 7340700
PATRICK D. MADIGAN FAX (208) 736-0041 ‘ V E D
PAUL W. SAMUELSON REC E
TIMOTHY J. STOVER
NORMAN M. SEMANKO AUG 2 4 199 1A
Department of Weier Repou®®”
August 23, 1994

R. Keith Higginson, Director

Idaho Department of Water Resources
1301 N. Orchard

Statehouse Mail

Boise, ID 83720

Re: Proposed Amendment of Permit No. 47-07680
Dear Keith:

Please find enclosed a draft of our proposed second Application for
Amendment of Permit No. 47-07680. By letter dated May 26, 1994, we were informed that
the first Application for Amendment, regarding the place of use, had been approved by the
department, following our meeting of May 5, 1994. We appreciate your willingness to
expedite its consideration.

We believe an additional meeting to discuss our second Amendment and the
contents of this letter would be useful. As a result, we will contact you and Norm Young
within the week to set up a meeting at your convenience.

Pursuant to section 42-211, Idaho Code, the director, “shall approve" an
Application for Amendment if it "would not result in the diversion and use of more water
than originally permitted and if the rights of others will not be adversely affected.” For the
reasons set forth below, the enclosed Application for Amendment meets these criteria and
should be approved. In addition, it should be approved without notice or publication,
consistent with the director’s authority and discretion.

I. There Will Be No Additional Diversion and Use of Geothermal Water

In sum, the current Amendment would allow the limited resources of the
Banbury Ground Water Management Area to be utilized to serve additional homes, within
the amended place of use, and within the limits of the geothermal water that had been
made available for use during the permitted development period.

The original permit provides that "[t]}he amount of water diverted shall not
exceed that necessary for domestic, commercial, and geothermal heating for 99 homes." The

development of geothermal water for home heating was co&(ﬂumgl-‘wi in the confines of

)

the department’s guidelines entitled "Method for Estimating Residet §LSpace Heating
T Uy
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R. Keith Higginson
August 23, 1994
Page 2

Load" and "Method for Estimating Rates of Flow for Geothermal Heating Systems"” (IDWR
Memorandum, Application Processing No. 23 (Amended), Re: Rate of Flow for Heating
Use (May 9, 1984)). Charles E. Brockway, PE, Ph.D,, using fairly conservative assumptions,
utilized these formulas to arrive at an estimate of 15.8 gallons per minute for each of 99
homes (approximately 1600 gpm or 3.57 cfs) at Kanaka Rapids.

The 3.57 cfs for home heating has been beneficially used by stubbing in lots
and making the geothermal water available for immediate household use. In addition, water
has been made available for in-house domestic use, irrigation of residential lawns, yards and
trees (i.e., landscaping), and for stock watering purposes, in the amount of 2.08 cfs.
Finally, approximately .14 cfs has been used for commercial purposes. Therefore, the total
"amount of water diverted. . .for domestic, commercial, and geothermal heating” under the
permit is 5.79 cfs.

In the interest of minimizing depletions from the Banbury Aquifer, the
applicant is willing to employ the best available technology to heat homes at Kanaka Rapids,
subject to the few homes that have already been built using the older technology. By using
high efficiency heat pumps, rather than other heating systems for which permission has been
obtained, the geothermal resource will be conserved and made available to heat additional
homes within the amended place of use. This is consistent with section 42-233, Idaho Code,
requiring that the geothermal resource be used primarily for its heat value.

! Landscaping, or the residential irrigation of lawns, yards and trees, is consistent with
the department’s determination, confirmed by the idaho Supreme Court in Collins Bros.
Corp, v. Dunn, 114 Idaho 600, 759 P.2d 891 (1988), that it is not in the public interest to use
water from the geothermal aquifer to irrigate crops. "Crops” are products that are grown
and harvested by severing them from the ground once a year. While once proposing the
irrigation of hundreds of acres of alfalfa crops, the applicant has made water available only
for small-scale residential irrigation (i.c., landscaping) under the permit. No irrigation of
"crops" exists. In addition, consistent with section 42-233, Idaho Code, the geothermal water
is being used "primarily" for its heat value. "Primarily" means the first in rank or
importance; the first or chief or principal activity. Therefore, the statute does not require
that every drop of geothermal water be used for its heat value. Of the 5.79 cfs developed
at Kanaka Rapids, 3.57 cfs, or 62 percent, is for home heating. This percentage will only
increase under the Amendment. Use of the water for its heat value is therefore first in
importance and meets the requirement that it be used "primarily” for its heat value.

, e
IL e,
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R. Keith Higginson
August 23, 1994
Page 3

While none of these measures are mandatory, we are willing to have them
imposed by the department as further conditions on Permit No. 47-07680. By so doing, the
5.79 cfs diversion amount that has been approved to serve 99 homes could allow us to serve
191 homes.

Our only alternatives to this self-imposed conservation of the resource would
be the drilling of up to 92 individual domestic wells or the pursuit of cold water rights to
serve the domestic needs of the additional homes. Both of these alternatives would result,
within applicable law, in the drafting of more water, either from the Banbury aquifer or the
Snake River Plain aquifer. Our proposed Application for Amendment is the only means
by which to achieve our goals without diverting more water than the presently approved
diversion rate. It is therefore consistent with the requirements of section 42-211, Idaho
Code, and should be approved.

.  There Will be No Injury to Other Water Users

Approval of our Application for Amendment would not adversely affect the
rights of others. No more water would be taken from the Banbury aquifer than what has
been made available and beneficially used under the original permit.

On the other hand, our alternatives, while lawful, could result in some injury.
Drilling additional domestic wells could reduce the pressure and amounts available to other
wells in the Banbury Ground Water Management Area. In addition, Brockway advises us
that drilling additional wells would increase the likelihood of polluting the aquifer. He also
informs us that, in drilling for cold water, there is a chance of hitting geothermal water.

Therefore, approval of the Application for Amendment is the only way to
assure that the additional homesites do not result in injury to other water users or the
aquifer itself.

1. The Amendment Should be Approved Without Notice or Publication

Section 42-211, Idaho Code, provides that the director "shall give such notice
to other affected water users as he deems appropriate”. While this lies within the discretion
of the director, there must first be a finding that "affected water users" exist. As explained
above, there would be no injury and, subsequently, no water users would be affected. In
reality, the only affect of approving the Application for Amendment is that the negative
consequences of the other alternatives, such as drilling up to 92 additional domestic wells,
will have been avoided. Without the existence of "affected water users," there should be no
notice or publication. MiCs-

e sy
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R. Keith Higginson
August 23, 1994
Page 4

For the benefit of the Banbury aquifer and its water users, as well as the
applicant, and because it would not result in the diversion of more water or injury to other
water users, we hope that you will be able to approve our Application for Amendment,
without notice or publication, when it is finalized. We are willing to negotiate further
adjustments to our proposal, if necessary to meet the statutory criteria of section 42-211,
Idaho Code. Short of this, it may be necessary to exercise one of our other options.

We look forward to meeting with you to discuss this matter further.
Respectfully submitted,
404414- ﬁfﬂ-ﬂ 5
JOHN A. ROSHOLT
06209402.NMS
Enclosure
cc:  Carlo Ferreira

Charles E. Brockway
Mike Felton, Jr.



Form 211 i R Recaipt No.
a Date

STATE OF IDAHO
DEPARTMENT OF WATER RESOWURCES

APPLICATION FOR AMENDMENT OF A PERMIT

Applicant KANAKA RAPIDS RANCH HOMEOWNERS WATER SYSTEM, INC. Phone 208-543-6767
Address 176 KANAKA RAPIDS RANCH ROAD BUHL,IDAHO 83316
I am the owner and holder of Permit to Appropriate the Public Waters of the State of Idaho No. 47-07680 . and request
that the permit and permit map be amended and/or changed as follows:
Purpose of Amendment: Change point of diversion Add point of diversion

Change piace of use Change nature of use Change period of use X Other
1. Point of diversion: saMrp % Ya Y4, Section ., Township . Range , B.M.,
County of - . Other points of diversion

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.) TOTAL CFS = 5.79

Amount__ 3,57 for HOME HEATINGpurposesfrom  01/01 to 12/31 {(both dates inclusive)
{cts or acre feet per annymy) (watet use) {Begin month) {End month)
Amount 1,98 for DOMESTIC purposes fram 01/01 to 12/31 {both dates inclusive)
(cts or acra test per annum} {watef use} {Begin month) {End month)
Amount_ 0.24 for IRRIGATION purposesfrom 04/01 to 10/31 {both dates inclusive)
{cfs of acre leat |6r!l6?ll'lﬂ ' SEE?;&?(WATER/HORSES (Bt}l[\mrllh) 1 2(71? Inumh)
3. Place of use orfand to be irrigated: ¢\, " ) o AMENDMENT OF PERMIT 47-07680, APPROVED 5/26/1994
T |R 3 NE% NW% SWY% SE% TUTALS
L]
NE NW Sw SE NE Nw 5w SE NE N SwW SE NE Nw W 8E
p [ c

SEE ATTACHMENT

Total number of acres to be irrigated =

4, a. Who owns the property at the point of diversion? SAME
b. Who owns the land to be irrigated at the place of use?

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the applicant
to make this filing: '

M’ -
Y pare
TS o X B

4’3?’? 2 F S
LA 24



SAME MAP AS AMENDMENT OF PERMIT 47-07690. APPROVED 5/26/1994

Complete the following map by showing land and point of diversion as proposed by this amendment.

Show 1/4 1/4, section, township, range and ditches. (the smallest subdivision represents 40 acres)

e T e Rk DD

HIJIENT

SEE ATTAC

> o= ———

-t

A IRV SIS S S

ale; 2 inches equal 1 mile

| hereby request approval of this change subject to the fact that no one will be injured by the change, and that the change

will be made at my own risk.

DRAFT FOR DISCUSSION PURPOSES ONLY

19

day of

Signed this

FPermit Holder

ACTION OF THE DEPARTMENT OF WATER RESOURCES

Date

Publicalion prepared by

Preliminary check by

Published in

Publication dates

. of the Department of Water Resources hereby

S

day of

Witness my hand this

SIGNATURE



PROPOSED DR A FT

CONDITIONS OF APPROVAL
Amendment of Permit No. 47-07680

1. The right holder must comply with conditions set forth in Order Adopting Proposed
Memorandum Decision and Order issued at time of permit approval, as modified by
this amendment.

2. The amount of water diverted shall not exceed 5.79 cfs.

3. Approval of this amendment does not authorize any additional development of water
for any beneficial purpose, the diversion facilities for which had not been constructed
on or before August 1, 1994. This amendment authorizes up to 191 domestic and
geothermal heating uses, irrigation of trees and common areas, and stock watering,
to be allocated to the subdivision located within the place of use, as amended.

4. The right holder must install the best available technology (i.e., high efficiency heat
pumps) to heat homes using the water available under the permit, as amended. This
requirement shall not apply to homes constructed before the date of approval of this
amendment.

08109402.NMS



State of,” ho
DEPAR: MENT OF WATER RESG JRCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-2000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

May 26, 1994 R. KEFTH HIGGINSON
DIRECTOR

KANAKA RAPIDS RANCH HOMEOWNERS WATER SYSTEM INC
176 KANAKA RAPIDS RANCH RD
BUHL ID 83316

RE: Permit No. 47-07680

Dear Water Right Holder:

Enclosed is a copy of your approved Application for Amendment
cubmitted in connection with the above referenced permit.

If you have any questions, please feel free to contact me
directly at (208) 327-7947.

cerely,
— 4
S e .
JGHNSON '
ter \Rights Supervisor o
JJd:cz
Enclosure

JUN 13 1994



" COLLINS BROTHERS COR 208 543 5259 06-92-94 12:57 P.o3

woE ... DRAFT “5=—,

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR AMENDMENT OF A PERMPRY 10 199'0

Depariment of Veler Fasources
Appllcant  ¥ANATCA RAPIDS RANCH HOMEOWNERS WATER SYSTEM, INC. Phone 208-543-6367
Address__ 176 KANAKA RAPIDS RANCH BUNL. _TD_B3316
{ am the owner and holder of Permil 1o Appropriate the Public Watars of the State of Idaho No. 47-07680 . and request
that the permit and permit map be amended and/or changed as follows:
Purpose of Amendment: Change point o! diversion Add point of diversion
XX  Change place of use Change nature of uso Change perlod of use Other
{. Point of dlversion: SAME % Vi %, Section , Township . Range , B.M.,
Countyof °~ . Other points of diversion
2. Perlod and nature of use: {lrrigation, domestlc, stockwatering, industrial, etc.) SAME
Amount for purposes from to {bothdates inclusive)
(oln o7 acre fast ped BnRUM) (watet use) {Gegn monn) (End monin)
Amount for purposesfrom [{] {bothdates Inclysive)
{afe of agre le1 per annum) {waiur une) {Bagla momh) (End menth)
Amount for purposes from 10 (bothdates Inclusive)
{ct or sore lesl patf Banum} {water Lir] (@vginmenih) , (End monin)
3. Place of use or land to be irrigated:
T |r |s NE% W ' swvn i SEY ToTALs
? . ne | ww sw e we [ Nw W . NE | ww sw 7 ] HE | dw W Y
095/ 14E110 B X | X X |X X x]x X |x X

11 X X | X X

14 X X X | X

P4

~

<
——_F J——

|
|
|
| 1

Total number of acres to be lrrigated =

4. 8. Who owns the property at the polnt of diverslon?  saME
b. Who owns the land to be Irrigated at the place of use?

. If the property Is owned by a person other than the applicant, describe the arrangement enabling the appllcant
to make this fllng:

JUN 3 '34 12:84 2885435253 PRGE.283



,, J b Dk
Complete the following map by showing tand and point of diversion as proposed by this amendment. FT

Show 1/4 1/4, section, township, range and dilches. (the smallest subdivision represents 40 acres)
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ale; 2 Inches equal 1 mike

| hereby request approval of this change subject to the fact that no one i injured by the change, and that the change
will be made at my own risk.

Signed this _ 9th dayof __ May 19 94 . &Z,[

Carlo g‘?fei"'i'a Peimi Hoider

Attornev=in-fact
ACTION OF THE DEPARTMENT OF WATER RESOURCES
Preliminary check by Publication prepared by Date
Published in Publication dates
1, , of the Depariment of Water Resources hereby
Witness my hand this day of 7 .19

SINATLAT
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LIMITED POWER OF ATTORNEY c R A FT

KNOW ALL MEN BY THESE PRESENTS:

Kanaka Rapids Ranch Homeowners Water System, Inc., ("Kanaka") hereby
nominates and appoints Carlo Ferreira of 176 Kanaka Rapids Road, Buhl, Idaho, 83316, as
attorney-in-fact with the full authority to act for and on behalf of Kanaka to execute any and
all documents necessary to facilitate the amendment or perfection of Permit No. 47-07680
with the Idaho Department of Water Resources.

Kanaka’s agent is hereby authorized to sign, seal, and deliver, as Kanaka’s act
and deed, those instruments of writing that may be necessary or proper to carry into
execution the aforementioned. Further, we hereby declare that each and every application,
agreement, receipt, or payment which shall be by our said agent given, made or done for
the aforesaid purposes shall be as good, valid, and effectual as if they had been signed,
sealed, and delivered by us in our own proper persons; and we hereby undertake at all times
to ratify whatsoever our said agent shall lawfully do or cause to be done in or concerning
the said promises by virtue of these presents.

o It IN WITNESS WHEREOF, we have hereunto executed the foregoing on this
" day of May, 1994.

KANAKA RAPIDS RANCH HOMEOWNERS
WATER SYSTEM, INC,

b =L EL

E.A. Collins, President

Thanc
STATE OF NEX¥5BA )

’7:1:-‘\ Ka L[} )SS.
County of EtER

On this g A day of /1 4 & , 1994, before me, a Notary Public,
in and for said County and State, personally appeared E.A. Collins, known or identified to
me to be the President of Kanaka Rapids Ranch Homeowners Water System, Inc., the
corporation that executed the foregoing instrument, and acknowledged to me that such
corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal the day and year in this certificate first above written.

N -\“‘,'..','] I 7/mu-u /z ﬁdd&oc .

NOTARY PI;BLIC FOR NE¥EBA TD4 wo

N ; | DU
2 ‘l P p Residing at: [z leg lls ’
\ ) . My commission expires: /7 7.5

1 Yoo . ]

05069401L.NMS"
1 !



ROSHOLT, ROBERTSON & TUCncR

Chartered
IOHN A. ROSHOLT ATTORNEYS AT LAW Boise Office
1. EVAN ROBERTSON 1221 WEST iDAHO, SUITE 600
IAMES C. TUCKER Twin Falls Office P.0. BOX 213
GARY D. SLETTE BOISE, IDAHO £3701-2139
JERRY V. JENSEN 142 3rd Ave. North TELEPHONE (208} 3360700
BRUCE M. SMITH P.O. BOX 1906 FAX (208) 344-6034
THOMAS J. RYAN TWIN FALLS, IDAHO 83303-1906
GARY L QUIGLEY TELEPHONE (208) 734-0700
PATRICK D. MADIGAN FAX (208) 736-0041
PAUL W, SAMUELSON
TIMOTHY J. STOVER
NORMAN M. SEMANKO
May 10, 1994 MAY 10 1904
Department of Water Resousces

Norm Young

Idaho Department of Water Resources

1301 N. Orchard

Statehouse Mail

Boise, ID 83720 Hand Delivered

Re: Amendment of Place of Use for Permit No, 47-07680

Dear Norm:

Enclosed is an "Application for Amendment of a Permit," proposing to change
the place of use for Permit No. 47-07680.

As we discussed at our meeting on May 5, this amendment is intended to
correct the place of use to reflect the actual areas of beneficial use under the permit. An
oversight occurred in the filing of the original permit, leaving out several areas of the
intended place of use. No other changes to the permit are proposed in this amendment.

The amendment would not result in the diversion and use of more water than
originaily permitted and would not adversely affect the rights of others. Therefore, pursuant
to the director’s authority under Section 42-211, Idaho Code, we ask that the director grant
the application for amendment in whole, without notice or publication, as was discussed
during our May 5 meeting with the director, yourself and Phil Rassier.

Due to time constraints placed upon our client, we ask that you expedite the
consideration and approval of this amendment. Thank you for continued cooperation.

Sincergly,

NORMAN M. SEMANKO

05109402.NMS o Vo Y
Enclosures ' Ptg
cC: Carlo Ferreira J

Mike Felton, Jr. UN13 1994

Charles Brockway



LIMITED POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:

Kanaka Rapids Ranch Homeowners Water System, Inc., ("Kanaka") hereby
nominates and appoints Carlo Ferreira of 176 Kanaka Rapids Road, Buhl, Idaho, 83316, as
attorney-in-fact with the full authority to act for and on behalf of Kanaka to execute any and
all documents necessary to facilitate the amendment or perfection of Permit No. 47-07680
with the Idaho Department of Water Resources.

Kanaka's agent is hereby authorized to sign, seal, and deliver, as Kanaka’s act
and deed, those instruments of writing that may be necessary or proper to carry into
execution the aforementioned. Further, we hereby declare that each and every application,
agreement, receipt, or payment which shall be by our said agent given, made or done for
the aforesaid purposes shall be as good, valid, and effectual as if they had been signed,
sealed, and delivered by us in our own proper persons; and we hereby undertake at all times
to ratify whatsoever our said agent shall lawfully do or cause to be done in or concerning
the said promises by virtue of these presents.

2 IN WITNESS WHEREOF, we have hereunto executed the foregoing on this
& day of May, 1994.

KANAKA RAPIDS RANCH HOMEOWNERS
WATER SYSTEM, INC.

By: g&%«c

E.A. Collins, President

:f___l) Py
STATE OF NBYBA )]

T Katly )5S
County of Szl )

On this Cg 2 day of /7 4 s , 1994, before me, a Notary Public,
in and for said County and State, personally appeared E.A. Collins, known or identified to
me to be the President of Kanaka Rapids Ranch Homeowners Water System, Inc., the
corporation that executed the foregoing instrument, and acknowledged to me that such
corporation executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official seal the day and year in this certificate first above written.

Quu 4 ﬁ'f/koc.r-

Residing s CFOR T—-O 4 o
Residing af: /ass /o /IE/IH @A\
My comin ,~’ v P _.“_‘-“ '

05069401.NMS JUN 1 3 1994



Saxvo PG

TO: FILE 47-07680 (COLLINS BROTHERS)
FROM: NORM [/
RE: MEETING WITH ROSHOLT AND SEMANKO
DATE: MAY 5, 1994

Phil, Keith and I met with Rosholt and Semanko at their
request to discuss how subdivision lots not now covered by the
above referenced permit could obtain a valid water right.
Drilling of separate wells under the domestic exemption was not a
preference of either the agency or the attorneys. After a
discussion that indicated that water from one of the wells
authorized under the permit had been stubbed into the lots in
question, Rosholt indicated he would file an amendment to add the
lots to the authorized place of use without an increase in
domestic units and a separate amendment to seek additional
domestic units under the permit as a change in nature of use.

He will also evaluate the proof of beneficial use that has
been filed to determine if it correctly described the development

that occurred during the permit period and seek to file an
amended proof if it does not.

W o

JUN1 3 1094
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WATER LEVEL, IN FEET ABOVE LAND SURFACE
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF THE BANBURY
ORDER ESTABLISHING GROUND

HOT SPRINGS GROUND WATER
WATER MANAGEMENT AREA

MANAGEMENT AREA

WHEREAS, data collected during the past four (4) years by the Idaho
Department of Water Resources and the United States Geological Survey indicate a
decline in artesian pressure for many of the wells in the Banbury Hot Springs
Area near Buhl; and,

WHEREAS, tacking sufficient data to estimate the recharge to the
system, these declines may be evidence that withdrawals from the system are
approaching or exceeding the amount of recharge to the system; and,

WHEREAS, there are existing permits for the area which if developed
would increase the amount of withdrawal from the thermal system by a factor of
three (3) or more; and,

WHEREAS, pursuant to Section 42-233a, Idaho Code, and related statutes,
a Critical Ground Water Area has been interpreted to be any ground water basin,
or designated part thereof, from which the discharge exceeds the recharge; and,

WHEREAS, Section 42-233b, Idaho Code, authorizes the Director of the
Department to establish a Ground Water Management Area in any ground water basin
or designated part thereof where a determination is made that conditions of a
Critical Ground Water Area are approached;

NOW, THEREFORE, IT IS HEREBY ORDERED, that the following area be
included within and designated as the Banbury Hot Springs Ground Water

Management Area, pursuant to Section 42-233b, Idaho Code:

From the point of beginning at the intersection of
the west bank of the Snake River and the section
line common to Sections 17 and 20, Twp. 85, Rge.
14E, southeasterly along the bank of the Snake
River approximately 6.5 mileg to the cection line
common to Sections 10 and 11, Twp. 95, Rge. 1l4E;
thence south approximately .5 miles to the
northwest corner of the southwest quarter, Section
11, Twp. 95, Rge. 14E; thence east approximately .5
mites to the center of Section 11, Twp. 95, Rge.
14E; thence south approximately .5 miles to the
northwest corner of the northeast quarter, Section
14, Twp. 9S, Rge. 14E; thence east approximately .5
miles to the northwest corner of Section 13, Twp.
95, Rge. 14E; thence south approximately .5 miles
to the northwest corner of the southwest quarter,
Section 13, Twp. 95, Rge. 14E; thence east to the
center of Section 13, Twp. 95, Rge. 14E; thence




south approximately .5 miles to the northwest
corner of the northeast quarter, Section 24, Twp.
9S, Rge. 14E; thence east approximately .5 miles to
the northeast corner of Section 24, Twp. 95, Rge.
14E; thence south approximately 2 miles to the
northwest corner of Section 31, Twp. 95, Rge. 15E,
thence east approximately .5 miles to the northwest
corner of the northeast quarter, Section 31, Twp.
9S, Rge. 15E; thence south approximately 1 mile to
the southwest corner of the southeast quarter,
Section 31, Twp. 95, Rge. 15E; thence west
approximately 1.5 miles to the southwest corner of
Section 36, Twp. 95, Rge. 14Ey thence north
approximately 2 miles to the northwest corner of
Section 25, Twp. 9S, Rge. 14E% thence west
approximately .5 miles to the southwest corner of
the southeast gquarter, Section 23, Twp. 95, Rge.
14£; thence north approximately .5 miles to the
center of Section 23, Twp. 95, Rge. 14E; thence
west approximately .5 miles to the southwest corner
of the northwest quarter, Section 23, Twp. 95, Rge.
14E; thence north approximately 1 mile to the
southwest corner of the northwest quarter, Section
14, Twp. 9S, Rge. 14E; thence west approximately 1
mile to the southwest corner of the northwest
quarter, Section 15, Twp. 95, Rge. 14E; thence
north approximately .5 miles to the southwest
corner of Section 10, Twp. 9S, Rge. 14E; thence
west approximately .5 miles to the southwest corner
of the southeast quarter, Section 9, Twp. 95, Rge.
14E; thence north approximately .5 miles to the
center of Section 9, Twp. 9S, Rge. 14E; thence west
approximately .5 miles to the southwest corner of
the northwest quarter, Section 9, Twp. 95, Rge.
14E; thence north approximately .5 miles to the
southwest corner of Section 4, Twp. 95, Rge. 14E,
thence west approximately .5 miles to the southwest
corner of the southeast quarter, Section 5, Twp.
9S, Rge. 14E; thence north approximately 1 mile to
the northwest corner of the northeast quarter,
Section 5, Twp. 95, Rge. 14E; thence west
approximately 1.5 miles to the southwest corner of
Section 31, Twp. 8S, Rge. 14E; thence north
approximately 3 miles to the northwest corner of
Section 19, Twp. 8S, Rge. 14E; thence east
approximately 1.1 miles to the point of beginning.

#
Dated this ZZ day of

ORDER ESTABLISHING GROUND WATER MANAGEMENT AREA -- PAGE 2
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From: DWRO1: :DWR60: :ME._«ITT 4-MAY-1994 09:4¢ .4.55

To: DWRO1: :WRYOUNG, HOLMES, JONES
cC: MERRITT
Subj: KANAKA RAPIDS 47-07680

ON MONDAY AFTERNOON 5/2/94 I MET NORM YOUNG AND THE LAWYERS FOR THE RANCH
WHICH INCLUDED: JOHN ROSHOLT, NORM SEMANKO & MIKE FELTON, JR. AND ALSO
CARLOS (FARRARI ?) WHO WAS ONE OF THE DEVELOPERS OF THE RANCH.

AFTER MUCH CONFUSSION AS TO WHERE THE MEETING WAS GOING TO BE WE ALL GOT
TOGETHER AT THE RANCH. IT WAS EXPLAINED THAT THE RECENT 63 DRILLING
APPLICATIONS WERE INTENDED TO COVER LOTS PRESENTLY UNDER DEVELOPMENT OR
PROJECTED IN THE FUTURE THAT ARE IN ADDITION TO THE 99 LOTS COVERED UNDER
THE INITIAL DEVELOPMENT COVERED UNDER 47-07680.

THERE EXISTS THREE HOT WELLS ON THE PROPERTY. BASED ON MAPS AND NAPP
PHOTOS I BELIEVE THESE WELLS ARE LOCATED AS FOLLOWS:

SOUTH WELL.... T09S, R14E, SEC 14 NWSENW
WEST WELL .... T09S, R14E, SEC 10 NWSESE
NORTH WELL.... T09S, R14E, SEC 10 NESENE

ALL WELLS ARE WITHIN THE BOUNDARY OF THE BANBURY HOT SPRINGS GROUNDWATER
MANAGEMENT AREA ESTABLISHED 4/12/1983.

THE SOUTH AND WEST WELLS SUPPLY THE 99 LOTS ON THE SOUTH SIDE OF THE COUNTY
RIVER ROAD. THE SOUTH WELL IS THE ONE WE MONITOR AND FLOWS WITH ARTESIAN
PRESSURE AND SUPPLIES THE MAJORITY OF THE USE FOR THE PRESENT DEVELOPMENT
OF THE 99 LOTS. THE WEST WELL IS LOCATED ON TOP OF THE HILL AND WAS
REPORTED TO HAVE A 25 HP PUMP AND IS THE BACKUP FOR THIS SYSTEM.

THE NORTH WELL IS THE ONE WHICH HAS IN THE PAST BEEN USED FOR IRRIGATION
AND ALLOWED TO FLOW FREELY TO FILL THE PONDS IN THE ARFA. IT WAS REPORTED
THAT IT ALSO HAD SUPPLIED WATER TO TWO TRAILERS ON THE PROPERTY ON THE
NORTH SIDE OF THE RIVER ROAD. THESE TRAILERS HAVE BEEN REMOVED. THIS IS
THE WELL WHICH WAS IDENTIFIED AS BEING THE WELL ASSOCIATED WITH ALL THE 63
DRILLING APPLICATIONS. CARLOS INDICATED THIS WELL WAS -SER¥ED- PLUMBED TO
SERVE THE 40 SOME NEW LOTS ON THE NORTH SIDE OF THE COUNTY ROAD. HE
INDICATED THE DISTRIBUTION SYSTEM WAS NOT ADEQUATE AND WE OBSERVED A NEW
DISTRIBUTION SYSTEM BEING INSTALLED. HE INDICATED THAT THE OLD IS GOING TO
BE UTILIZED BY THE SURFACE WATER IRRIGATION RIGHTS TO IRRIGATE THESE LANDS.
(I BELIEVE THE SYSTEM HAS ALWAYS BEEN AN IRRIGATION DISTRIBUTION SYSTEM AND
WAS NEVER INTENDED TO SUPPLY POTABLE WATER TO LOTS.)

OUR DISCUSSION FIRST REVOLVED AROUND THE 63 DRILLING APPLICATIONS AND WHAT
WAS BEING ATTEMPTED TO BE ACCOMPLISHED. SIMPLY THEY NEED WATER RIGHTS OR
COVERAGE FOR THE 63 NEW LOTS. WE DISCUSSED THAT THE DRILLING APPLICATION
APPROACH WAS NOT THE PROPER APPROACH IN THAT IT WAS A PROCESS TO DRILL OR
CONSTRUCT WELLS AND NOT INTENDED TO PROVIDE WATER RIGHTS. WE DISCUSSED
THAT THEY COULD DRILL 63 NEW WELLS BUT WOULD RATHER UTILIZE 1 WELL AND
BETTER YET THE EXISTING WELL; HOWEVER IT WAS MENTIONED THE NORTH WELL MAY
NEED TO BE RE-DRILLED. NORM YOUNG AGREED THAT IT WAS PROBABLY BETTER FOR
THE AQUIFER ONLY USE 1 WELL THUS DECREASING THE POSSIBILITY OF LEAKING
WELLS IN THE AQUIFER. NORM AGREED THAT 63 INDIVIDUAL WELLS MAY BE AN
OPTION. NORM INDICATE THE PROPERT COARSE INVOLVED APPLYING FOR A WR

PERMIT BUT BECAUSE OF THE GWMA THIS MAY NOT BE POSSIBLE. THE CONVERSATION
THEN FOCUSED ON AMENDING 47-07680 TO COVER THE NEW DEVELOPMENT BUT NOTHING
CONCLUSIVE WAS DISCUSSED. MENTION WAS MADE THAT THE DEPT WOULD LIKE TO SEE
EFFORTS TO RE-INJECT USED WATER BACK INTO THE AQUIFER AND THAT MAYBE THERE
SUCH EFFORTS WOULD BE CONSIDERED IF AN AMENDMENT WAS FILED. NORM YOUNG AND
JOHN ROSHOLT AGREED TO HAVE FURTHER DISCUSSIONS IN BO ' 'va WEEK.

b
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ONE THING MENTIONED IN T... CONVERSATIONS WAS CARLOS .DICATING THEY COULD
WORK WITHIN THE CONFINES OF 13,000 GAL/DAY DOMESTIC DEFINITION FOR EACH LOT
ASSUMING IT WAS A CUMULATIVE TOTAL. MEANING IF THEY USED 7000 GAL ONE DAY
THEY COULD USE 19,000 GAL THE NEXT DAY. ???? I THINK THERE MAY BE SOME
MISUNDERSTANDING HERE.

WHATEVER HAPPENS REGARDING THE FINAL POSITION THE DEPT TAKES IT SHOULD BE
NOTED THAT IN PREVIOUS CONVERSATIONS WITH NORM SEMANKO REGARDING OTHER
CLTENTS FOR OTHER HOT WATER WELLS IN THE BANBURY HOT SPRINGS GWMA AROUND
SALMON FALLS CREEK; THERE SEEMS TO BE A PUSH NOW TO DEVELOPE THESE EXISTING
HOT WATER WELLS FOR SUBDIVISIONS THRU THE SINGLE HOUSEHOLD DEFINITION.

THIS SEEMS TO ME CONTRARY TO THE ORDER WHICH FORCED PEOPLE TO CEASE
DEVELOPMENT OF THE HOT WATER AQUIFER BACK IN THE MID 1980'S. WHATEVER IS
DECIDED HERE WILL PROBABLY BE APPLIED AGAIN AND AGAIN AT THESE OTHER
DEVELOPMENTS.

ALLEN




MEMORANDUM

TO: JAR

FROM: NMS

DATE: May 5, 1994

RE: E.M.B. Hailey -- Municipal Well Addition in Hailey

JER asked us to explore this with Norm Young this afternoon.

The City of Hailey will be applying with IDWR to place a municipal well at
the north end of town. It will be connected to the existing Hailey municipal supply. The
water will be used for: (1) developing 110 acres; (2) developing 20 acres for a new middle
school; and (3) supplementing the current inadequate municipal water supply. The school
district and our client will foot the bill. They will deed the well over to the city once it is
completed.

The "public interest” in favor of this municipal well is that the new school
cannot go in without it. Also, the city needs the additional water supply. The 110 acre
development is just part of the equation.

Questions:

1. Can this be done in this area (Big Wood River Ground Water
Management Area & Trust Water Area)?

2. If so, what application or other process must be followed?

05059402.NMS

cc: JER

g
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August 14, 1991
KANAKA RAPIDS RANCH HOMECWNERS WATER 5YS
130 N. BROADWAY
BUHL, ID 83316

PROOF ACKNOWLEDGMENT LﬁgTER
RE: PERMIT NO. 47-07680
Dear Permit Holder:
The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit. The next
step in the process of developing a water right is for the
department to conduct a field examination to determine and
confirm the use being made of the water.
If you have questions concerning this matter, please feel free
to contact the SOUTHERN Regional Office in Twin Falls at
(208)736-3033.

Sincerely,

Rita Fleck
Secretary/Records Manager

¢: IDWR - Region
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LIMNTTED POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS:

Xanaka Rapids Ranch Homecownats Water System, Inc.,
thersinaftar "Xanaka") haereby nominates and appoints Steve
Foreman of 107 Kanaka Rapids Road, Bubl, Idaho, 83316, as
attornay-in-faoct with full authority to act for and on bshalf
of Tanaka to execute any and all documents raquired ot
neceERary to Facllitate tne tiling of proot of baneficlal uue
for Permit PA47-7680 with the Idaho Department of Water
Regsources.

Xanaka's agent is hereby authorized to sign, seal, and
Aeliver, as Kanaka's act and deed, those instruments of welting
that may be necessary oOr proper to carry into execution and
effect the aforementioned. TPurther, we hereby dJdeclare that
gach and uvery application, agrecment, rcocipt, o1 payment
which shall be by our said agent given, made or done for the
aforesaid purposes shall ba a8 good, valld, 3nd effectual as if
they had been signed, sealed, and delivered by us in our own
proper persons; and we hereby undectake at all times to catify
whatsoever our gaid zgent shall lmwfully do or cause to be done
in or concerning the sald premises by virtue of thage presents.

1IN WITHEES WHERROF, we hawe havesnto executed the

foragoing on this _20th day of _July . 1991,

EANAKA RAPIDS RANCH HOMEOQWNERS
WATER SYSTEM, INC.

NEVADA
STATE OF IRBARX )
CLARK ) &3,
County of Tebroadds)

vn thig 20th day of _Jul . 1991, before me, a
NWotary Public, in and for sa'l'd'zca?iﬂ:'f"and State,; personally
appeared AL COLLINS, known Of identificed o me to ba the
individual wbobe name is subscrived to the wichin Instrument,
and acknowledgead to me that he esxacuted the same.

IN WITN2SS WHEREOY, I bave hereunto sot my bamd and
arfixed my official seal the day and yeac in this certificatae
first above written.
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COLLINS BROTHERS CORP May 31, 1991
C/0 ROBERT C WEAVER

130 N BROADWAY

BUHL ID 83316

PROCF DUE NOTICE
RE: PERMIT NO. 47-07680

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before August 1, 1991.

(See last page of your approved permit or your last approved
extension request.} Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the reguired proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenien=ze,

Either an acceptable proof of beneficial use submittal or an
acceptable request 'for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60} days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Rita Fleck
Secretary/Records Manager

Enclosures



February 9, 1990

Collins Brothers Corp.
c/0 Robert C. Weaver s

130 N. Broadway

Buhl, ID 83316

Gentlemen:

Re: Water Permit No. 84-7251

Enclosed is a copy of the approved request for extension of time.
The time within which to submit proof of beneficial use is extended to
August 1, 1991.

It is important that you work diligently toward the completion of
this project during the construction period allowed. The department may
not be able to grant additional requests.

1f you have questions, please contact me.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosure

MiCROFILMED |

MAR 03 1990
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WEAVER & MELANSON

Attorneys at Law
130 N. BROADWAY
BUHL.IDAHO 83316 PHONE (208) 543-8268

ROBERT C. WEAVER
JOHN M. MELANSON
EIN# 81-0330674

January 30, 1990

Ms. Rita Fleck
Secretary, Records Manager

Department of Water Resourses '

J0N 311990
1301 North Orchard Street

Statehouse Mail Department of Water R
Boise, Idaho 83720 P esources

Re: Permit No. 47-7680
Dear Rita:

I apologize for not having this information to you.
When I received it I forwarded it on to my client and,
apparently, it was not transferred back to your office. The
activity my client has done on the project was included in
my previous letter. The activity that remains are the
completion of the greenhouse portion of the permit which
will include approximately 2.7 second feet of water from the
filing.

The completion of that facility should be completed by
September, 1990, and will be completed by the applicant who
is a contractor. He is not anticipating that he will let
any contracts on the job at this time but will complete the
job himself.

There is also an application to amend this permit and a
motion to clarify the previous department's decision which I
am in the process of completing which, if the amendment is
allowed, may eliminate the necessity of the construction of
the greenhouse facilities.

Thank you for your attention to this matter.

Sincerely,yours,

T

Attorney for permit

RCW:sh MAR 08 199p ' holder
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Januvary 10, 1990

Robert C. Weaver

130 N. Broadway

Buhl, ID 83316

Dear Mr., Weaver:

Re: Permit No. 47-7680 - Collins Brothers

On August 11, 1989, I wrote regarding the pending request for extension
of time. Additional information was needed for the department to
adequately consider the request. T did not receive a response.
Enclosed is a copy of my letter and the extension request. Please
supply the information within 20 days. 1If no response is received, the
department will act on the request with the information presently
available.

If you have any questions concerning this matter, please feel free to
contact this cffice.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

Enclosures

MICROFiLMED

MAR 08 1390
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August 11, 1989

Collins Brothers Corp.
c/0 Robert C. Weaver
130 N. Broadway

Buhl, ID 83316

Dear Mr. Weaver:
Re: Permit No. 47-7680

The department has reviewed the above-referenced request submitted to
the department on June 22, 1989. Additional information is requested to
allow the department to further consider the request.

Please specifially describe the nature and amount of work yet to be
accomplished under the terms of the permit. The extension request just
refers to the past litigation with the department and does not provide
this information.

In order for the department to be able to adequately evaluate the
duration of time requested in the extension, please submit a time line
of work activity which shows specific activities, anticipated
completion of the activities, contracts which have been let or will be
let and other appropriation justification.

1f you have any questions, please feel free to contact the department.

Sincerely,

RITA I. FLECK
Secretary/Records Manager

¢: Southern Region
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MICROFILMED

MAR ¢ % 1990
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WEAVER & MELANSON

Attorneys at Law
130 N. BROADWAY

ROBERT C. WEAVER
BUHL, IDAHO 83316 PHONE (208) D4a3-8266

JOHN M. MELANSON
EIN# 81-0330674

June 20, 1989 . T=uislc

Department of Water Resources Dors : e
State Office B
450 West State

Boise, Idaho 83720

RE: Collins Brothers Corp.

Gentlemen:

Enclosed please find completed and signed
Request for Extension of Time in Permit No. 47-07680,
Collins Brothers Corp. Also enclosed is our
check in the amount of $ 15.00 for filing fee.

Al

Robert C. Weaver

RCW/jms

Enclosures (2)

bionatILMED
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MEMORANDUM

TO: GLEN
FROM: TIM LUKE
RE: PERMIT NO. 47-7860 IN NAME OF COLLINS BROS.

DATE: 6-14-89

===:===-wa====n====as====================#===m==#=-=n==s==§===

Glen,

I would like you to review this file. The attorney for the
permit holder called Loren Holmes the other day and requested
some information from the file to help him respond to my letter
and trust water questionnaire of April 6, 1989. This permit has
involved congiderable litigation, including the Idaho Supreme
Court. You will also see that Keith and Norm recently met with
the permit holder’s attorney concerning the use of thermal water
for irrigation.

In my review of the file, I stumbled upon a letter from John
Rosholt for Idaho Power which essentially dismissed the filing
from the Swan Falls suit. However, the permit was never listed
on any dismissal lists which we received from IPCO.

((; think perhaps it might be better to treat this one as a

of: dismissed filing and see what the permittee will submit in terms

’¢3%}f of proof this year. This drawn out controversy about using
hermal water directly for irrigation might be put to rest
quicker if they fail to prove that they have irrigated under the
terms of the permit. It appears to me that they have not
complied with the terms of the permit.

I understand that IPCO will be coming out with a new dismissal
list within the next 30 to 60 days. Perhaps we could send a copy

of Rosholt's letter to Tom Nelson and have this one formally
dismissed.

Please provide your thoughts.

MICROFILMED

MAR 0 8 1390
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{3826 2
May 31, 1989
COLLINS BROTHERS CORP.
BOX 42427 HUNTRIDGE STATION
LAS VEGAS,, NV 89104

PROOF DUE NOTICE
RE: PERMIT NO. 47-07680

Dear Permit Holder:

one of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before August 1, 1989.

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

if you have not fully compeleted your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may regquest an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. 1If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
guestion, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
1f neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Rita Fleck

secretary/Records Manager “lckﬁfimEn :

Enclosures
MAR 08 1990
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State of idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DRECTOR

May 15, 1989

Robert C. Weaver
Attorney at Law
130 North Broadway
Buhl, Idaho 8331s

Re: Collins Brothers Corp. Permit No. 47-7680
Dear Mr. Weaver:

I have reviewed your letter of April 21, 1989 which requests
approval to use water developed under Permit No. 47-7680 directly
for irrigation purposes in an amount not to exceed that required
for heating of the 99 homes planned for the subdivision. Your
letter indicates that encouragement for pursuing this concept
resulted from discussions we had in this cffice,

Considerable time has passed since our discussions, so the
opportunity for misunderstandings has increased. If what is
contained in this letter differs from what you thought was the
conclusion of our prior discussion, I can only apologize for any
misunderstanding you may have received at that time.

As you know, this department has been taking actions to
limit the deyelopment of the low temperature geothermal aquifer
in the Banbury area. The aquifer has been designated as a Ground
Water Management Area pursuant to Section 42-233b, Idaho Code,
applications for new uses are not being approved, and further
development wunder existing permits has been limited. These
actions have been taken because of continuing declines noted in
the ground water levels in the area and other information indi-
cating that the aquifer is being stressed by current development.

Development wunder filing 47-7680 has been delayed by admin-.
istrative hearings before this department and by litigation, and
for this reason development is still being allowed under this
filing while most other permits have had further development
curtailed. VYour request to liberalize the conditions of approval
for Permit 47-7680 must be evaluated consisten%ﬁ§ with this pre-

vailing policy of controlling and limiting flﬁti ﬁﬁtm&nt of

the warm water resource in the Banbury area
MAR 08 1390




Robert C. Weaver
Page 2
May 15, 1989

During our discussions in the office 1 did not intend, and
could not legally, remove or revise any of these permit condi-
tions. In fact any substantive change to the use of the water as
authorized by the permit would require notice to all the parties
involved in the protest hearing using the statuatory procedure
for amending a permit (Section 42-211, 1Idaho Code). 3t is
unlikely that approval would be granted for a change which would:
result in more water being diverted or which would not use the
heat value of the resource. Direct diversion of the water for
irrigation would also require information to show compliance with
Condition No. 3 of Permit 47-7680 requiring full use of other
water sources for the irrigation project.

I understand your contention that the applicant has made a
substantial investment in the system which may require modifica-
tion to comply with the permit conditions. This is one of the
motivations for 1Idaho’'s mandatory permit statute in effect for
appropriating ground water since 1963. Full compliance with the
intent of this statute by your client would have resulted in
having a permit in hand before development started and large
amounts had been expended. Misunderstandings over development
requirements would have been avoided.

;i;/l/y"“ '
R. KEITH H ON
Director

RKH:dc ’
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different times, and correctly notles that
the relief sought wasg injunctive. He cor-
rectly points to the same in O‘Connor. As
mentioned earlier, however, no governmen-
tal nuthority was involved in Robison, and,
as to O'Connor, inverse condemnation did
not become a remedy in Idaho until Ren-
ninger v. State, 70 Idaho 170, 213 P.2d 911
(1950). The best conclusion which 1 am
abie to draw is that the Chief Justice ad-
heres o the view that real property, or
interests therein are subject to condemna-
tion and inverse condemnation, but that an
established business is not. That [ do not
understand.

O & KEY MUMBER SYSIEM

A mE

759 P.2d 891
In the MATTER OF Applicalion For
PERMYT NO. 47-7680 In the Name of
Royal Crest, Inc., Collins Bros. Corp.,
Assignee,

COLLINS BROS. CORP., an ldaho cor-
poration, Appeilant-Respondent
on appeal,

V.

A. Kenneth DUNN, Director, Idaho
Nepartment of Water Resources,
Respondent-Appeliant on appesl.

No. 16844,
Supreme Court of ldaho.
July 21, 1988.

Department of Water Resources grant-
¢d company’s application for permit to ap-
propriate walter from geothermal source,
‘subject to nine conditions, and company
appealed. The District Court, Fifth Judi-
cial District, Twin Falls County, Daniel C.
Hurlbutt, J., reversed the Department and
granted the company’s application for a
permit without conditions attached. Dle-
partment appealed. The Supreme Court,
Bakes, J., held that: (1) the company had
not been denied procedural due process in

114 1DAIIO REPORTS

the permit process; (2) the Department did
not err in conducting a postconference ex-
amination of the premises in question; (3
the proposed decision and order was not
rendered invalid by mention of post-hearing
creation of groundwater unit; and (4) De-
partment’s determination that it was not
in the public interest to use water from the
geothermal aguifer to irrigate crops was
not clearly erroneous.

Reversed.

1. Administrative Law and Procedure
€506
Constitutional Law €=318(2)
Waters and Water Courses ¢=146
Company which sought permit to ap-

propriate water from geothermal ground-
water source was not denied procedural
due process in permit process on ground
that Department of Water Resources con-
sidered matters outside record in drafting
proposed order, as company was provided
with adequate notice of its statutory oppor-
tunity to make exceptions and have hearing
before proposed order became final, and
company was in fact given hearing on mer-
its after order became final pursuant to its
motion to modify order. LC. § 42-17014;
U.8.C.A. Const.Amends. 5, 14,

2. Waters and Water Courses =133

After conference on company’s applica-
tion for permit to appropriate water from
geothermal groundwater source, Depart-
ment of Water Resources did not err by
conducting field examination of premises in
question, as Department was entitled by
statute to conduct field examinations on
water permits, and agreement between
company and those protesting its applica-
tion, which provided that director could de-
cide case based in part “upon the records
of department,” contained no limitation on
director's statutory authority to examine
premises. LC. § 42-1805(3).

3. Waters and Water Courses =146
Fact that proposed decision and order

of Department of Water Resources, con

cerning company’s application for permit to

approPriM ) ﬁij‘);l f.v;};EBmem;immd
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posthenring ereation of groundwater unit
did not taint opinion, as creation of unit
was copgnizable fact which Department was
statutorily enlitled Lo lake notiee of and
proposed decision and order provided par-
Lins with notice thal existence of unit was
included in Department’s deliberalions, and
prrlies made no objection or request for
additional hearing. 1.C. § 67-5210.

4. Waters and Water Courses €113

Director of Department of Water Re-
sources is granted congiderable authority
and diseretion to determine and protect “lo-
cal public interest” when issuing or reject-
ing water permils and has specific authori-
ty lo grant permit upon conditions. 1.G.
§ 42-203A(5).

5. Waters and Waler Courses &=146

Department of Water Resources’ deck-
sion that it was not in publie interest to use
water [rom geothermal aguifer to irrigate
crops was not clearly erroncous. LC.
§ 67 5215(z)(5).

Jimn Jones, Atly. Gen., Phillip J. Rassier
(arizund), Deputy Atty. Gen., Boise, for ap-
pellant-respondent on appeal.

Waoaver & Melanson, Robert C. Weaver
{nrgued), Bubl, for respondent-appellant on
appeal,

BAKES, Justice.

The appellant, A. Kenneth Dunn, bi-
rector of the Idaho Department of Water
ltesources (the department), appeals a dis-
trict court order regarding the depart-
ment's granting of a water permit with
nine condilions 1o the respondent, Collins
Brothers Corp. The district court {(acting
as an appellate court) found that the de-
parimant’s action was defective on proce-
diral due process grounds. Without re-
manding the case to the department for
covrection of the procedural errors, the dis-

1. The handwritten stipulation of the parties is
contained in the agency's record on appeal lo
the district eourt al page 39. } reads:

“We the undersigned agree to allow the De-
pattment of Water Resources to reach a deci-
sion in the matter of prolests against the
abiove referred application based upon the

trict court affirmed the granting of the
permit, but eliminated the conditions.

The record reflects that Collins Brothers
is the successor to Royal Crest, Inc., which
filed the original application with the de-
partment for a permit to appropriate water
from a geothermal ground water source.
Notice of the original application was pub-
lished indicating that the water would be
used for power purposes. No protests
were received. Later the application was
amended indicating that the water would
be used to heat 110 homes. A new notice
was published and this time protests were
received from several parties.

The department scheduled a hearing
and/or couference for the parties. Evi-
dently, after the second notice was publish-
ed and before the conference Collins Broth-
ers anpounced its intention to additionally
use the geothermal water for irrigation
purposes. At the hearing the protesters
alleged that pressure drops had oceurred in
their existing artesian wells since the com-
pletion of Collins Brothers’ wells, and they
feared that the artesian aquifer would be
depleted if the water was used to heat 110
homes and to irrigate crops. At this point
the parties agreed to allow the department
to reach a decision based upon the confer-
ence and upon the records of the depart-
ment.}

Subsequently, the department issued a
prroposed memorandum decision and order
giving the parties fifteen days to respond
thereto. The proposed decision listed thir-
teen items which were considered by the
department in reaching the decision.
These included a scientific report on the
geothermal aquifer prepared by the United
States Geological Survey, the logs of six
wells which pump water from the aquifer
and the water permits for use of the aqui-
fer waters. Al of these items predated
the conference between the parties. The
decision carried proposed findings of fact
which concluded that the ground water

conference held in Twin Falls March 31, 1982,
and upon information in the record of the
department.”

The stipulation or agreement is signed by six

v MTCROFILR H]CO
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rights of the protesters were in fact arte-
ginn and senior in priority. The depart-
ment's proposed conclusions of law provid-
od that (1) reduction in the artesian pres-
sure was nol considered an injury; {2y it
was not, however, in the local publie inter-
est Lo deplete an artesian hot water aquifer
for the purposes that could be served by
usging cold water; (3) Collins Brothers could
use ground water to supplement water
from the surface sources for irrigation;
and (4) it is proper that the effect of the
use of water [or irrigation purposes on
other rights be considered.

The departiment then approved the appli-
cation subject to nine conditions. The con-
ditions at issue are, in relevant part, that
(1) a method for measuring the water be
instabed, (2) geothermal waler could not be
used for irvigation purposes “based on it
nol being in the public interest,” (3) ‘‘the
use of the water for irrigation under this
permit is supplemental to all existing water
rights with the same purpose and place of
use as the other rights with the same pur-
pose and place of use as the other rights
must be developed and used to the fullest
extent possible for irrigation before this
permit is used for irrigation purposes,” (4)
the department retained jurisdiction to as-
sure that the water was to be pul to benefi-
cial uge, (5) the amount of waler was not to
exceed that necessary for domestic, com-
mercial and geothermal heating of 99
homes.

The proposed decision and order gave
notice to all who took part in the hearing
that, pursuant to LC. §§ 42-1701A and 67~
5211, they had the opportunity to file ex-
ceptions to the proposed order and to
present briefs and request a hearing and
present oral arguments in response to the
proposed order. After the fiftecn-day peri-
od for response had passed, without any
objections to the proposed order or any
requests for a hearing having been re-
ceived, the department issued an order
which adopted its proposed decision as fi-
nal,

Collins Brothers subsequently moved to
modify the final decision in part, and the
depnrtment denied it. The motion to modi-
fy was based on Collins Brothers' argu-
ment that it had already expended approxi-

REPORTS

mately $95,000 developing the irrigation
gystem, and the department was aware of
this expenditure. The department’s denial
was based on the need to protect the arte-
gian hot water source and the availability
of cold water to serve Collins Brothers’
jrrigation needs.

Collins Brothers appealed to the district
court alleging that the conditions imposed
on the permit (specifically the condition
that the water not be used for irrigation)
were (1) in violation of the applicant’s con-
stitutional rights, (2) in excess of the de-
partment’s statutory authority, and (3) af-
fected by error of law. Collins Brothers
also moved for sanctions against the de-
partment and for dismissal on appeal, but
these motions were denied by the district
court.

The district court issued a memorandum
deeision and order which found that the
Administrative Procedures Act (APA), L.C.
§§ 67-5201 ef seq., was applicable and that
the review of an administrative decision is
limited to a determination of (1) legal ques-
tions and (2) whether there was substantial
competent evidence to support the depart-
ment’s decision. Based on its APA review
the district court framed the issue as
whether it was error for the department to
base its findings and conclusions upon evi-
dence outside the record. The district
court then found that the department had
based its decision on evidence outside the
record and that the department’s memoran-
dum decision was internally inconsistent.
The district court found that the depart-
ment’s actions constituted a procedural due
process violation and struck all findings of

fact and conclusions of law which were
premised upon the evidence which it be-
lieved was outside the record. The district
court summarized its disposition as follows:

“Given that the department considered
material which was outside of the record
in this matter, and that the substantial
rights of the petitioner have been preju-
diced, this eourt concludes that the final
decision rendered by the department was
made in excess of its statutory authority,
made upon unlawful procedure, and con-
stituted an unwarranted exercise of the

epartment’s discretion. 1.C.

e

i
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1t is hereby ordered that the final deci-
siop of the Department of Water Re-
gources be reversed, and that the peti-
tivsers be granted their permit without
couditions thereon.”

The district court’s reversal of the de-
pactment’s order has raised two primary
issues on appeal--one procedural and one
gsubstantive. First, we must determine
whethier the Department of Water Re-
sources” proeedural steps in the permit pro-
ress were adequate to sufficiently protect
Collins Brothers’ constitutional due process
rights, and second, whether the district
court erred ay a matter of law when it
ordered the permil jssued without the con-
tested pulilic interest conditions which pro-
hibited Collins Brothers from appropriating
‘geothermal ground water for irrigation
purpeses.  Collins Brothers has additional-
Iy asked for attorney fees on appeal. Be-
cause we find that the district court erved
in both its procedural and substantive
analysis, we reverse and reinstate the deci-
sion and orvder of the department.

1

THE ALLEGED
PROCEDURAL ERRORS

The district court found a procedural due
process violation based on its belief that

2. 1.C. § 42-1701A states in part that:

“(2y The director, in his discretion, may direct
that » hearing be conducted by a hearing officer
appointed by the direcior. In such event, the
heaving officer shall have the duty lo make a
complete record of the evidence presented and
dutly received at the hearing and to prepare a
proposal for decision in accordance with sec-
lion 67-5211, Fdaho Code, and rules of practice
and procedure promulgated by the director.

“(3) Unless the right 1o a hearing before the
director or the water resource board is other-
wise provided by statute, any applicant for any
permit, Heense, certificate, approval registra-
t;on, or similar form of permission required by
law to be issued by the director, who is aggriev-
ed by a denial or condilional approval ordered
by the director, and whe has not previously
been afforded an opportunity for a hearing on
the matter shall be entitled 10 a hearing belore
the dircctor to contest the denial or conditional
approval upon filing with the director, within
fificen (15) days after receipt of the denial or
conditional approval, a written pelition stating
the grounds [or contesting the action by the

the department considered matters outside
the record, thus depriving Collins Brothera
of notice and an opportunity to be heard.
The record reflects, and the district court
recognized, that the parties had agreed at
the conference to allow the department to
reach a decision based upon the matters
submitted or agreed upon at the conference
and upon the records of the department.
The district court’s findings identified three
matters which, according to that court, j
arose after the conference and were there-
fore outside the record and unfairly con-
sidered by the department. These three
items are (1) that the commission’s conclu-
sions and findings failed to identify rele-
vant dates that were attributed to water
licenses and permits; (2) that the depart-
ment relied on a field examination which
took place after the conference; and (3)
that the department’s finding of fact num-
ber 5, which dealt with the Banbury Hot
Springs Ground Water Management Area,
was clearly not part of the department’s
record and should not have been con-
sidered.

The district court correctly concluded
that 1.C. §§ 42-1T01A 2 and 67-5210* were
controlling with regard to the procedure
and evidentiary rules governing the permit
process. Thege statutes are designed to

director and requesting a hearing. The hearing
shall be held and conducted in accordance with
the provisions of subsections (1) and (2} of this
section, Judicial review of any final order of
the director issued following the hearing may be
had pursuant to subsection (4) of this section.
“(4) Any person who is aggrieved by a final
decision or order of the director is entitled to
judicial review. The judicial review shall be
had in accordance with the provisions and stan-
dards set forth in sections 67-5215 and 67-5216,
Idaho Code.” :

3. “67-5210. Rules of evidence—Official no-
tice.—In contested cases:
“(1) irrelevant, immaterial, or unduly repe-
titious evidence shall be exciuded. The rules of
evidence as applied in non-jury civil cases in the
district courts of this state shall be followed.
When necessary 1o ascertain facts not reason-
ably susceptible of proof under those rules, evi-
dence not admissible thereunder may be admit-
ted, except where precluded by statute, if it is of
a type commonly relied upon by prudent men

in the conduct of their affairsM'ﬁRﬁnlM ED *

MAR 08 1990




604 114 IDAHO REPORTS
ensure procedural due process protection to file exceptions thereto and request a hear- to com
parties invelved in administrative actions in  ing before the director before the decision ments,
5 Idaho. on the application would be finally decided. Collins
% Preliminarily we note that (1) Collins The “conference and hearing information” an oppo
Beothers agreed to the procedural steps sheet reads in part: which
thal allowed the deparlment to reach a “If the hearing is conducted by a hearing before t
deeigion “‘based upon the conference and officer appointed by the director, rather Collins
upon the record of the department,” and than the director himself, a proposed de- ({f its st
that there was nothing within this stipula- cision will be submitted to the parties tions ar
tinn preventing the department {rom con- and the parties may be afforded an op- posed o
sidering relevant subsequent matters; and portunity to file exceptions to the pro- fac"-' tha
{2) the department provided (on two occa- posed decision and present briefs and _ Collins -
sions) notice of the statutorily required pro- oral arguments to the director prior to " .the men
eedural steps in the permit process. the issuance of a final decision by the 1 ify the .
I\!cverthe}essl:, at the oral argument, coun- director. This procedure is required by | no lack
sel for Collins Brolt;hers a-rgued that the IDAHO CODE Section 42-1701A." : case.
(lupurtuw‘nt had denied Collins Brothers the Despite the clear and unambiguous notice We nc
[I‘Im_rml_l,lty to rt.sipond. provided both by the statute and by the stantive
It K s, CO]I'“S’ BW‘!‘*}*‘S’ argument  patice of hearing, Collins Brothers failed to ¢y ,Th
ufn] the distriet court’s decision do m?t €O~ take exception to the proposed decision and court’s ¢
suh:r the procedvural steps set forth in 1.C. gder or request a hearing within the fif- 3 df!f was
§ 4,_',4_7011\. whlch‘were properly followe'd teen-day period. Fifteen days is more than Sldersd
il by 1',!1e de[:artrinent throu,g'hout, the permit  _er ot time for a party to request “a . B :;as; “is{
5 process. The department’s August 4{ 1.983’ hearing before the director to contest the | & aL 1e
decizion was only a “proposed decision,” conditional approval » which the 3 water li
and allowed Collins Brothers fifleen days . = eeoor had i d“. carry n
foliowing receipt of the proposed order to g officer had 1ssued. Howeve:
make exceptions thereto and to request a White Collins Brothers did not take ad- assertio
hearing to point out any erroneous findings ~ vantage of the statutory procedure to file departm
or procedures. See 1.C. § 42-1701 AG). exceptions and request a hearing on the : sion and
Collins Brothers was given clear notice of proposed decision of the hearing officer, 2 proposet
the hearing procedures that would he fol- when the fifteen-day period expired and the - in findin
lowed. Attached to the original notice of  proposed order became final Collins Broth- ber 1
hearing and/or conference was a sheet en-  ers did file a motion to modify the depart- district «
iilled “conference and hearing informa- ment’s order on much the same grounds as sential «
5 tion,” which highlighted the procedural those raised before the district court. fir.:alized
sleps that would be taken in the hearing Even though the motion was not timely trict cot
and/or conference. 1t notified the appli- filed, the department nevertheless respond- dates of
cant that the hearing officer’s decision ed and addressed the substance of the were no
would only be a proposed decision, and that grounds set out in the motion to modify, 121 ¢
the applicant would have fifteen days to rather than merely dismissing it for failure nation c
give effeet to the rules of privilege recognized by “(4) notice may be taken of judicially cogniza- departmf
% law. Objections to evidentiary offers may be ble facts. In addition, notice may be taken of § 42-18(
: made and shall be noted in the record. Subject generally recognized technical or scientific facts on wate:
10 1[10:90, rcqui:cmel?ls, when a hearing .will l?e within the agency's specialized knowledge. Par- the deps
] expe dllc“_ and ‘th interests of the parties will ties shail be notified either before or during the ence, an:
not be prejudiced subsiantially. aby part of 1 hearing, or by relerence e matieed, inciuding
- < - et g or otherwise, of the material noticed, includin . “§7-5;
1) ocumentary exidonce may b ovignal o 21y Safl memoranda or daia, and ihey iA 0 be *ace
. : ’ , afforded an opportunity to conest the material o
ngl rcndll_y available. _Upr.m request, pAarlncs so noticed. The agency's experience, technical “(4) not
shall b‘? given an opportunily to compare the competence, and specialized knowledge may be o ble fact:
ft)i‘y, Wl.ll.l the urigmal;‘ A utilized in the evaluation of the evidence.” i generail
(3) a party may conduct cross-cxaminations re- o
; R . within t
quired for a full and true disclosure of the facts; ties shal
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to comply with the procedural require-
ments.  Therelore, there is no merit to
Colling Brothers’ claim that it was denied
an opporlunity to respond o Lhose items
which were purportedly outside the record
before the department. Given Lhe fact that
olling Brothers was provided with nolice
of ils statutory opportunity to make excep-
tions and bave a hearing before the pro-
posed order beeame final, and given the
fact that after the order did become final
Collins Brothers was given a hearing on
the merits pursuant to their motion Lo mod-
ify the order, we conclude that there was
no lack of procedural due process in this
case.

We now examine the district court’s sub-
stamtive holdings.

(1) The primary basis for the district
courl’s decigion reversing the director’s or-
der was that Llhe department had con-
sidered cvidence outside the record. This
wis bagsed on the district court's statement
that “items (8) through (13) whieh include a
water license and various water permits
carry no identifiable significant dales.”
However, conlrary to the district court's
assertion, the alleged missing dates in the
department’s proposed memorandum deci-
sion and erder were listed on page 3 of the
proposed memorandum decision and order
in finding of fact number 1. Finding num-
ber 1 eonlaing all the relevant dates the
distriet court staled were missing. Al es-
sential dates were present and ali were
finalized prior to the conference. The dis-
trict coart erred in concluding that the
dates of the water licenses and permits
were not in the record.

2] (2) With regard to the field exami-
nation eonducted by the department, the
departiment is entitled by statute, see 1.C.
§ 42-1805(3), Lo conduct field examinations
on water permils; therefore, the fact that
the department went out, after the confer-
ence, and examined the premises to be irri-

4. "67-5210. Rules of evidence—Officlal no-
tice.—-[n contested cases ...

“(1) notice may be taken of judicially cogniza-
Ble facts. In addition, notice may be taken of
generally recognized technical or scientific facts
within the agency's specialized knowledge. Par-
ties shall be notified either before or during the

gated does not constitute legal error. The
agreement that the director could decide
the case based in part “upon the records of
the department” contained no limitation on
the director's statutory authority to exam-
ine the premises, nor was there any time
limitation regarding when “the records of
the department” would be considered. A
view of the proposed project is essential to
allow the department (in this case also the
trier of fact) to evaluate the evidence. The
Department of Water Resources is primari-
ly an administrative agency and secondari-
ly a quasijudicial body. “The agency’'s
experience, technical competence, and spe-
cialized knowledge may be utilized in the
evaluation of the evidence.” I.C.
§ 67-5210(4). The department did not err
by conducting a post conference examina-
tion of the premises in this case.

{3] (3) Finally, the fact that the pro-
posed decision and order mentioned the
post hearing creation of the Banbury
Ground Water Unit did not taint the opin-
ion. Creation of the Banbury Unit is a
cognizable fact which the department was
entitled to take notice of under LC.
§ 67-5210(4).4 The proposed decision and
order provided Collins Brothers with notice
that the existence of the Banbury Unit was
included in the department’s deliberations,
and Collins Brothers made no objection or
request for an additional hearing, pursuant
to 1.C. § 42-1T01A(8), to meet the new in-
formation concerning the Banbury Unit.

II

THE CONCLUSIONS OF LAW AND
CONDITIONS OF USE

In reviewing the department’s proposed
memorandum decision and order, we have
not discovered the numerous inconsisten-
cies alluded to by the district court in its
memorandum decision. The depariment
made five conclusions of law in the pro-
posed memorandum decision. All five con-

bearing, or by reference in preliminary reports
or otherwise, of the material noticed, inchuding
any staff memoeranda or data, and they shail be
afforded an opportunity to contest the material
so noticed. The agency’s experience, technical
competence, and specialized knowledge may be
wtilized in the evaluation of the evidence.”
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clusions are supported by appropriate stat-
utory and case law. The conclusions of
law sct the foundation for the nine condi-
tions imposed on the Collins Brothers per-
mit.

[1]1 The nine conditions which were at-
tached to the approved Collins Brothers
permit are as follows:

“(1) The permil holder shall either install
a measuring device or provide a certified
measurement by a professional engineer
or install an access port or other device
as specified by the Department.
“(2) The use of water solely for irriga-
tion from this geothermal aquifer is not
in the public interest and, therefore, only
the water used for another purpose, that
requires the heat from the water, can be
disposed of by using it for irrigation.
“3) The use of water for irrigation un-
der this permit is supplemental to all
existing water rights with the same pur-
pose and place of use and the other
rights must be developed and used to the
fullest extent possible for irrigation be-
fore this permit is used for irrigation
purposes.

“(4) The Director of the Department of

Water Resources relains jurisdiction over

this permit to assure that the water di-

verled is beneficially used and for the

approval of the casing and sealing of the
wells.

“(5) The amount of water diverled shall

not exceed that necessary for domestic,

commercial, and geothermal heating for

99 homes.

“(6) The rate of diversion of water [or

irrigation under this permit and all other

water rights on the same land shall not

5. L.C. § 42-203A provides in part:
"(5) Such hearing shall be conducted in ac-
cordance with the provisions of section 42—
1701A(1) and (2), Idaho Code.  The director of
the depariment of water resources shall find
and determine from the evidence presented to
what use or uses the water sought to be appro-
priated can be and are infended to be applied.
In all applications whether protested or not
protested, where the proposed use is such (a)
that it will reduce the quantity of water under
existing water rights, or (b) that the water
supply itsell is insufficient for the purpose for
which it is sought to be appropriated, or (c)
where it appears to the satisfaction of the

exceed 0.02 cubic feet per second for
each acre of land.

“(7) Water used under this permit if dis-
charged into a natural channel shall mzet
Idaho Water Quality Standards.

“(8) Permit holder shall commence the
excavation or construction of diverting
works within one year of the date this
permit is issued and shall proceed dili-
gently until the project is complete.
“(9) Proof of construction of works and
application of water to beneficial use
shall be submitted on or before the date
indicated on the Final Decision and Or-
der.”

Each of these conditions are within the
authority granted the department by the
legislature. When the legislature enacted
I.C. § 42-203A(5) ® it clearly vested, in the
director of the Department of Water Re-
sources, considerable authority and discre-
tion to determine and protect the “local
public interest” when issuing or rejecting
water permits. 1.C. § 42-203A(5) specifi-
cally gives the director authority to “grant
a permit upon conditions.” As this Court
previously stated in Shokal v. Dunn, 109
Idaho 330, 339, 707 P.2d 441, 450 (1985),
“The determination of what elements of
the public interest are impacted, and what
the public interest requires, is committed to
[the department’s] sound discretion.”

[6] In this case the department was re-
quired to resolve conflicting facts and local
interests and apply its statutory authority
in deciding this fact-specific case. The de-
partment did this and found that the appli-
cants had not met their burden of proof
and that it was “not in the public interest”
to use the water from this geothermal aqui-
fer to irrigate crops. As this Court stated

department that such application is not made
in good faith, is made for delay or speculative
purposes, or (d) that the applicant has not
sufficient financial resources with which to
complete the work involved therein, or fe)
that it will conflict with the local public inter-
est, where the local public interest is defined as
the affairs of the people in the area direcily
affected by the proposed use; the director of
the department of water resources may reject
such application and refuse issuance of a per-
mit therefor, or may partially approve and
grant a permit for a smaller quantity of water
than applied for, or may grant a permit upon
conditions.. . .. " (Emphasis added.)
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SWANSON v. STATE 607
Cite as 114 Idaho 607

in Shokal v. Dunn, supra at 339, 707 P.2d
at 450 (1985):
“1t is not [the] protestant’s burden of
proof to establish that the project is not
in the local public interest. The burden
of proof is upon the applicant to show
that the project is either in the local
public interest or that there are factors
that overweigh the local public interest
in favor of the project.
“The determination of what elements of
the public interest are impacted, and
what the public interest requires, is com-
mitted to Water Resources’ sound discre-
tion.” See 1 R. Clark, ed., Waters and
Waier Rights § 20.3, 170 (1967).
In this case the department's determination
that it. was not in the public interest to use
the water from Lhis geothermal aquifer to
irvigate crops is not “clearly erroncous in
view of the reliable, probative and substan-
tial evidence on the whole record.” 1.C.
§ 67-5215(g)(5). Therefore the district
court erred in reversing the director's deci-
sion.
The district court's order is reversed and
the department’s decision and order are
reinstated.  Cosls to appellants.

SHEPARD, C.J., and BISTLINE,
HUNTLEY and JOHNSON, JJ., concur.

759 P.2d 898
Linda SWANSON, SSA 329-48-1681,
Claimant-Appellant.
V.

STATE of Idaho, DIW Child Support,
Employer-Respondent,

and

State of Idaho, Department of
Employment, Respondent.

No. 16567.
Supreme Court of Idaho.
Aug. 9, 1988,

Appeal was taken from order of the
Industrial Commission which denied unem-

ployment compensation benefits. The Su-
preme Court, Bistline, J., held that: (1)
claimant’s intent was relevant for purpose
of determining whether she voluntarily
quit when she submitted her resignation
which she withdrew only two hours later;
(2) employer did not detrimentally rely
upon claimant’s resignation; (3) claimant
was eligible for unemployment benefits;
and (4) evidence of claimant’s misconduct
as reason for discharge was not supported
by record.

Reversed and remanded.

Bakes, J., concurred in part and dis-
sented in part and filed opinion.

Johnson, J., concurred specially and
filed opinion.

Shepard, C.J., dissented.

1. Social Security and Public Welfare
&=571
In proceeding on claim for unemploy-
ment compensation, claimant’s intent was
relevant for purpose of determining wheth-
er she voluntarily quit, where claimant sub-
mitted resignation to employer which she
withdrew only two hours later. LC.
§ 72-1366(e).

2. Social Security and Public Welfare
=401

Absent prejudice to employer as might
take place where resignation, later attempt-
ed to be withdrawn, sets in motion steps
for hiring a replacement, a denial of unem-
ployment compensation is improper.

3. Social Security and Public Welfare
&=401

Claimant, who submitted her resigna-
tion to employer as a result of dispute
revolving around who was going to pick up
the office mail, after eight years of employ-
ment, and who attempted to withdraw the
resignation only two hours later, was not
ineligible for unemployment compensation
on ground that she voluntarily left her
employment without good cause. [L.C.

§§ 72-§ l@}gft
Eﬁﬂh L mm
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WEAVER & MELANSON

Attorneys at Law
130 N. BROADWAY
BUHL, IDAHO 83316 PHONE {208) 843-8288

EIN¥ 81-0330674

ROBERT C. WEAVER
JOMN M. MELANSON

April 21, 1989

Mr. Keith Higginson, Director L8
Department of Water Resources ' APR 24 1988
1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720 Department of Water Resources

Re: Collins Brothers Corp.
Permit No. 47-7680

Dear Mr. Higginson:

This letter is a follow-up on our conversation
concerning the Collins Brothers' permit and the litigation
that has surrounded it.

As I told you the day I visited with you and Norm Young
in your office concerning the water right, I feel it is
inequitable for Collins Brothers to be denied the right to
use some of this water for irrigation purposes. Initially,
when Collins Brothers made the application they went into
the Department's office, the district office in Twin Falls,
and requested assistance in drafting the application for the
permlt. The application was made up in the District Office
in Twin Falls for the purposes shown in the application.
The original problem was that the 4.9 second feet was shown
for geothermal as opposed to heating. The Department later
decided when it was changed to "heating"” it would be
necessary to readvertise the permit and it was then
protested for the first time.

I don't want to get into whether or not the Department
made errors in their previous decision because the Supreme
Court has not found sufficient error to uphold the District
Court's decision. I do feel, though, that Collins Brothers
should be able to utilize some of these waters through their
system. It is uncontroverted that Collins Brothers Corp.
spent approximately $96,000.00 in putting in the irrigation
system and domestic system to the homesites. 1In order to K
undo that they would have to put in a complete new
irrigation system or a complete new domestic system. To do
that would be approximately twice that expense This
work was done and completed in approximately 198 ?’Rlii'llME”

WAR 08 19p |



You had indicated that perhaps the Department would
allow the issuance of an irrigation right to this water in
the event that it did not exceed the amount used for the
heating of 99 homesites in the subdivision. In that regard,
I visited with Alan Merritt of the Twin Falls District
office and had him go through the formulation tabulations
with me on what the amount of water flow would be to 9%
homesites. I am enclosing a copy of his workup on the
amount of water he felt would be necessary for the
homesites. It totals 2.501 cfs of water.

2.501 cfs of water would be more than sufficient to
irrigate the Collins Brothers properties. It is going to
take less than 2 second feet for the irrigation. There are
approximately 75 to 85 acres being irrigated under the
existing system and at an inch to the acre would be somewhat
less than 2 second feet,

If Collins Brothers Corp. were allowed the irrigation
use as discussed as well as the domestic use and the use for
heating, they would not use any water for commercial
purposes because they are concerned that no more water be
taken from the acquifer than is absolutely necessary. That
would bring their total approved permit down to
approximately 3 second feet of water, rather than the 14.60
feet of water filed on. A substantial portion of that would
be approved through the approved permit even if the
irrigation water was not used. The water is approximately
92 degree water. While it is warm it is certainly not
geothermal water. I would appreciate your considering our
request for this use. I feel it is justified under the
circumstances., Collins Brothers Corp. has approximately a
$1% million invested in their planned unit development.
They would 1like to complete the development but have
hesitated to do anything further because of this controversy
over the water right. Anything the department could do in
regards to helping alleviate that situation would be greatly
appreciated. Thank you very much for your attention to this
matter.

Sincerely, yours,

L

OBERT C. WEAVER

RCW:sh
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WEAVER & MELANSON P |

Aitorneys at Law ‘\]M

130 N. BROADWAY
BUHL,.IDAHO 83316 PHONK (208) 543-8268

EIN# 81-0330674

ROBERT C, WEAVER
JOHN M. MELANSON

April 21, 1989

APR 24 1089

Mr. Keith Higginson, Director

Department of Water Resources

1301 North Orchard Street Depariment of Water Resources
Statehouse Mail

Boise, Idaho 83720

Re: Collins Brothers Corp.
Permit No. 47-7680

Dear Mr. Higginson:

This letter is a follow-up on our conversation
concerning the Collins Brothers' permit and the litigation
that has surrounded it.

As I told you the day I visited with you and Norm Young
in your office concerning the water right, I feel it is
inequitable for Collins Brothers to be denied the right to
use some of this water for irrigation purposes. Initially,
when Collins Brothers made the application they went into
the Department's office, the district office in Twin Falls,
and requested assistance in drafting the application for the
permit. The application was made up in the District Office
in Twin Falls for the purposes shown in the application.
The original problem was that the 4.9 second feet was shown
for geothermal as opposed to heating. The Department later
decided when it was changed to "heating" it would be
necessary to readvertise the permit and it was then
protested for the first time.

I don't want to get into whether or not the Department
made errors in their previous decision because the Supreme
Court has not found sufficient error to uphold the District
Court's decision. I do feel, though, that Collins Brothers
should be able to utilize some of these waters through their
system. It is uncontroverted that Collins Brothers Corp.
spent approximately $96,000.00 in putting in the irrigation
system and domestic system to the homesites. In order to
undo that they would have to put in a complete new
irrigation system or a complete new domestic system. To do

that would be approximately twice that exp ggayq This
work was done and completed in approximatelm.jici“wi:?
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You had indicated that perhaps the Department would
allow the issuance of an irrigation right to this water in
the event that it did not exceed the amount used for the
heating of 99 homesites in the subdivision. In that regard,
I visited with Alan Merritt of the Twin Falls District
office and had him go through the formulation tabulations
with me on what the amount of water flow would be to 99
homesites. I am enclosing a copy of his workup on the
amount of water he felt would be necessary for the
homesites, It totals 2.501 cfs of water.

2.501 cfs of water would be more than sufficient to
irrigate the Collins Brothers properties. It is going to
take less than 2 second feet for the irrigation. There are
approximately 75 to 85 acres being irrigated under the
existing system and at an inch to the acre would be somewhat
less than 2 second feet.

If Collins Brothers Corp. were allowed the irrigation
use as discussed as well as the domestic use and the use for
heating, they would not wuse any water for commercial
purposes because they are concerned that no more water be
taken from the acquifer than is absolutely necessary. That
would bring their total approved permit down to
approximately 3 second feet of water, rather than the 14.60
feet of water filed on. A substantial portion of that would
be approved through the approved permit even if the
irrigation water was not used. The water is approximately
92 degree water. While it is warm it is certainly not
geothermal water. I would appreciate your considering our
request for this use. I feel it is justified under the
circumstances. Collins Brothers Corp. has approximately a
$14 million invested in their planned unit development.
They would 1like to complete the development but have
hesitated to do anything further because of this controversy
over the water right. Anything the department could do in
regards to helping alleviate that situation would be greatly
appreciated. Thank you very much for your attention to this
matter.

Sincerely, yours,

OBERT C. WEAVER

g(c:‘f:sbljlr. Norm Young Mgcﬁi‘jf i‘jggfﬂ
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State of launo

DEPARTMENT OF WATER RESOURCES (208 327-7900
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - NG

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

April 6, 1989

ri: pErmIT no. 47-T680

Dear PERMIT HOLDER:

Due to the Swan Falls titigation, development proposed by the enclosed
permit may have been delayed. The Department is presently reviewing the

permit and may authorize completion of development proposed under the
permit.

Ihe purpose of this letter is to determine: (1) the extent of
development under the permit, and (2) your continued interest in developing
or completing development under the permit.

Enclosed are two forms which will help the Department expedite the
reprocessing of the permit.

please complete and return the enclosed questionnaire if you wish to
continue with your plans of development or have completed all or a portion
of your development before July 1, 1985.

piease complete the enclosed relinquishment form and return it to the
Pepartment if you have abandoned or have no interest in continuing with
your plans for development of the project.

_ . 1f the entire project was not completed prior to July 1, 1985, and you
<tj1l wish to proceed with your plans of development, then you must submit
a $20.00 re-advertisement fee Lo the Department as required by Water
Appropriation Rule 4,2,3. and Section 42-221F, 1ldaho Code.

Failure to return the questionnaire and pay any required
re-advertisement fee within thirty (30) days of the date of this letter is
cause for the Department to cancel the permit.

1f the incomplete portion of your project is for irrigation of more
than 200 acres, Lhe Department will issue a notic

fequesting additional
informalion as required by Water Appropriation Ru]ee.kﬂﬁp:ﬁ?’tmfﬁd)_
i

MAR 08 1940



Page 2

If you have questions concerning the content of this letter or about
completing the forms, please contact Tim Luke at the address below or by
calling directly at 327-7864. The enclosed forms and all other relative
information must be returned within thirty {30) days to:

Idaho Department of Water Resources
Statehouse Mail

Boise, Idaho 83720

Attn: Tim Luke - Water Allocation/Trust Water

Please note that a copy of your permit is enclosed. The permit number
is shown on the enclosed questionnaire.

Sincerely,

TIM LUKE
Sr. Water Resource Agent

Enclosures
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October 25, 1988

Collins Brothers Corp.

Box 42427 Huntridge Station

Las Vegas, NV 89104

Gentlemen:

Re: Permit No. 47-7680

Enclosed is a copy of the approved request for extension of time. The
time within which to submit proof of beneficial use is extended to August
1, 1989, The has been extended due to the involvement of the permit in
ligitation.

If you have any questions concerning this matter, please feel free to
contact this office.

Sincerely.,

RITA I. FLECK
Secretary/Records Manager

Enclosure



State of " 1aho

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 334-7900

CECIL D. ANDRUS
GOVENOR
R. KEITH HIGGINSON
DIRECTOR

August 24, 1988

Collins Bros. Corp CERTIFIED MAIL
Box 42427 Huntridge Station 138318
Las Vegas, Nevada 89104

RE: PERMIT 47-7680 { COLLINS BROS. CORP.) — ORDER
Gentlemen:

In compliance with the decision of the Idaho Supreme Court filed
July 21, 1988 in Case No. 16844 entitled Collins Bros Corp. V. A,
Kenneth Dunn, you are hereby ORDERED that the use of water from the
well(s) constructed under terms of the above referenced water right
permit shall comply with the conditions of approval in the department’s
Memorandum Decision and Order issued on August 31, 1983,

Wwhile you are required to comply with all of the conditions of
permit approval, the specific condition of approval with which you are
directed to immediately comply ig Condition 2} which states:

nThe use of water solely for irrigation from this geothermal
aquifer is not in the public interest and, therefore, only
the water used for another purpose, that requires the heat
from the water, can be disposed of by using it for
irrigation".

Recent field investigation by the department’s Twin Falls office
relative to the use of water from the well(s) showed that water was
being directly diverted from the well(s) for irrigation purposes. You
are hereby directed to immediately terminate this practice. The
department will conduct follow up field investigation to determine
compliance with this order.

By separate notice, the department will advise you when proof of
beneficial use of the water is due.

please feel free to contact the department if you have questions.

Sincerely,

NORMAN C. YOUNG
Administrator '

c: S. Region
Robert C. Weaver
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In the Supreme Court of the State of Idaho
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) IN THE MATTER OF: APPLICATION FOR v )
b PERMIT NO. 47-7680 IN THE NAME OF )
J ROYAL CKREST, INC., COLLINS BROS. )
2 CORP., ASSIGNEE. ) Department of Viabs Kesouices
u COLLINS BROS. CORP., an Idaho

i corporation,
NO. 16844

Appellant-Respondent on Appeal

)

)

;

) REMITTITUR
| v. )

)

)

)

)

)

A. KEITH DUNN, Director, Idaho
Department of Water Resources,

kKespondent-Appellant on Appeal.

v0: FIFTH JUDICIAL DISTRICT COURT, COUNTY OF TWIN FALLS.

The Court having announced its(;Opinion;?in this cause

'July 21, 1988, which has now become final; therefore,
IT 1S HEREBY ORDERED that the District Court shall forth-

1 with comply with the directive of the Opinion, if any action is

required; and

1T 1S FURTHER ORDERED that costs in the amount of $165.00

‘ are allowed to Appellant.
DATED this 12th day of August, 1988.

i, Frederick C. Lyon, Clerk of the Supreme Cour:

' of the State of idaho, do hereby cartig that the
above is a trus and correct copy of the
entsred in the above entitled causs and now on

I racord in my office.
WITNESS my hand and the Seal of this Courtl Z25¢

upremé
STATE OF IDAHO

FREDRICK C. LYON -

CTKZ44)adQLauuuH~—— Deputy

|
|
]
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Departimant ¢i Walsy R23ouices
1988 Upinion No. 68

IN THE SUPREME COURT OF THE STATE OF IDAHO
No. 16844

IN THE MATTER OF: APPLICATION FOR
PERMIT NU. 47-7680 IN THE NAME OF
ROYAL CREST, INC., COLLINS BROS.
CORP., Assignee.

COLLINS BROS. CORP., an ldaho

corporation, Twin Falls term, May 1988

Appellant-respondent on appeal,

v. Filed: July 21, 1988
A. KENNETH DUNN, Director, ldaho

Department of Water Resources, Frederick C. Lyon, Clerk

R R A T R I N T e o W I N g

Respondent-appellant on appeal.

" Appeal from the District Court of the Fifth Judicial District of
the State of Idaho, Twin Falls County. Hon. Daniel C. Hurlbutt,
District Judge.

Appeal from a district court order affirming in part and revers-
ing in part the granting of a water permit with conditions. The
district court order is reversed.

Hon. Jim Jones, Attorney General; Phillip J. Rassier,

Deputy Attorney General, Boise, Idaho, for appellant.
Phillip J. Rassier argued.

Robert C. Weaver argued. Rt

B BN - [ !

BAKES, J. NOV %9 1903

The appellant, A. Kenneth Dunn, Director of the Idaho Department

Weaver & Melanson, Buhl, Idaho, for responiiﬁnt.

JEREPPRRERL
o

of Water Resources (the department), appealis a district court drder
regarding the department's granting of atwater“ﬁé?mit with nine
conditions to the respondent, Collins Brothers Corp. The district
court (acting as an appellate court) found that the department’s

action was defective on procedural due process grounds. Without

-1~



remanding the case to the department for correction of the proce-
dural errors, the district court affirmed the granting of the per-
mit, but eliminated the conditions.

The record reflects that Collins Brothers is the successor to
Royal Crest, Inc., which filed the original application with the
department for a permit to appropriate water from a geothermal
ground water source. Notice of the original application was pub-
lished indicating that the water would be used for power purposes.
No protests were received. Later the application was amended indi-
cating that the water would be used to heat 110 homes. A new notice
was published and this time protests were received from several
parties.

The department scheduled a hearing and/or conference for the
parties. Evidently, after the second notice was published and
before the conference Collins Brothers announced its intention Cto
additionally use the geothermal water for irrigation purposes. At
the hearing the protesters alleged that pressure drops had occurred
in their existing artesian wells since the completion of Collins
Brothers' wells, and they feared that the artesian aquifer would be
depleted if the water was used to heat 110 homes and to irrigate
crops. At this point the parties agreed to allow the department to

reach a decision based upon the conference and upon the records of

the department.]

Subsequently, the department issued a proposed memorandum deci-

sion and order giving the parties fifteen days to respond thereto.

—mm wm ot i Em Em ww e e e e

IThe handwritten stipulation of the parties is contained 1in the
agency's record on appeal to the district court at page 39. it
reads:

"We the undersigned agree to allow the Departmejk’ ¢
Water Resources to reach a decision in the mattgg:.
protests against the above referred application bas

upon the conference held in Twin Falls March ﬂpév vy 1488

1982, and upon information in the record of
department.”

The stipulation or agreement is signed by six parties, including a

representative for Collins Brothers. M v e e

L""‘-—nw, —



The proposed decision listed thirteen items which were considered by
the department in reaching the decision. These included a scientific
report on the geothermal aquifer prepared by the United States
Geological Survey, the logs of six wells which pump water from the
aquifer and the water permits for use of the aquifer waters. All of
these items predated the conference between the parties. The deci-
sion carried proposed findings of fact which concluded that the
ground water rights of the protesters were in fact artesian and
senior in priority. The department's proposed conclusions of law
provided that (1) reduction in the artesian pressure was not consid-
ered an injury; (2) it was not, however, in the local public inter-
est to deplete an artesian hot water aquifer for the purposes that
could be served by using cold water; (3) Collins Brothers could use
ground water to supplement water from the surface sources for irri-
gation; and (4) it is proper that the effect of the use of water for
irrigation purposes on other rights be considered.

The department then approved the application subject to nine
conditions. The conditions at issue are, in relevant part, that (1)
a method for measuring the water be installed, (2) geothermal water
could not be used for irrigation purposes "based on it not being in
the public interest," (3) "the use of the water for irrigation under
this permit is supplemental to all existing water rights with the
same purpose and place of use as the other rights with the same
purpose and place of use and the other rights must be developed and
used to the fullest extent possible for irrigation before this
permit is used for irrigation purposes,"” (4) the department retained
jurisdiction to assure that the water was to be put to beneficial
use, (5) the amount of water was not to exceed that necessary for
domestic, commercial and geothermal heating of 99 homes.

The proposed decision and order gave notice to all who took part
in the hearing that, pursuant to l.C. §§ 42-1701A and 67-5211, they

had the opportunity to file exceptions to the proposed order and to

present briefs and request a hearing and present 013_1‘;" §‘
response to the proposed order. After the fifteen-day period o

response had passed, without any objections to the propMided Jol988r or
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any requests for a hearing having been received, the department
issued an order which adopted its proposed decision as final.

Collins Brothers subsequently moved to modify the final decision
in part, and the department denied it. The motion to modify was
based on Collins Brothers' argument that it had already expended
approximately $Y5,000 developing the irrigation system, and the
department was aware of this expenditure. The department's denial
was based on the need to protect the artesian hot water source and
the availability of cold water to serve Collins Brothers' irrigation
needs.

Collins Brothers appealed to the district court alleging that
the conditions imposed on the permit (specifically the condition
that the water not be used for irrigation) were (1) in vioclation of
the applicant's constitutional rights, (2) in excess of the depart-
ment's statutory authority, and (3) affected by error of law. <Col-
lins Brothers also moved for sanctions against the department and
for dismissal on appeal, but these motions were denied by the dis-
trict court.

The district court issued a memorandum decision and order which
found that the Administrative Procedures Act (APA), I1.C. §% 67-5201
et seq., was applicable and that the review of an administrative
decision is limited to a determination of (1) 1legal questions and
(2) whether there was substantial competent evidence to support the
department's decision. Based on its APA review the district court
framed the issue as whether it was error for the department to base
its findings and conclusions upon evidence outside the record. The
district court then found that the department had based its decision
on evidence outside the record and that the department's memorandum
decision was internally inconsistent. The district court found that
the department's actions constituted a procedural due process viola-
tion and struck all findings of fact and conclusions of law which

were premised upon the evidence which it believed was outside the

record. The district court summarized its dif



"Given that the department considered material which
was outside of the record in this matter, and that
the substantial rights of the petitioner have been
prejudiced, this court concludes that the final
decision rendered by the department was made in
excess of its statutory authority, made upon unlawful
procedure, and constituted an unwarranted exercise of
the department's discretion. 1.C. § 67-5215(g)(2),
(3) and (6).

"It is hereby ordered that the final decision of the
Department of Water Resources be reversed, and that
the petitioners be granted their permit without
conditions thereon."

The district court's reversal of the department's order has
raised two primary issues on appeal - one procedural and one sub-
stantive. First, we must determine whether the Department of Water
Resources' procedural steps in the permit process were adequate to
sufficiently protect Collins Brothers' constitutional due process
rights, and second, whether the district court erred as a matter of
law when it ordered the permit issued without the contested public
interest conditions which prohibited Collins Brothers from appropri-
ating geothermal ground water for irrigation purposes. Collins
Brothers has additionally asked for attorney fees on appeal. Be-
cause we find that the district court erred in both its procedural

and substantive analysis, we reverse and reinstate the decision and

order of the department.

1
THE ALLEGED PROCEDURAL LERRORS

The district court found a procedural due process violation

based on its belief that the department considered matters outside
the record, thus depriving Collins Brothers of notice and an oppor-
tunity to be heard. The record reflects, and the district court

recognized, that the parties had agreed at the conference to allow

the department to reach a decision based upon the Tt ers.. submitted

42 t"

et ¢
;

or agreed upon at the conference and upon the recorass
ment. The district court's findings identified threwwéléers which,

according to that court, arose after the conference and we&@athere—
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fore outside the record and unfairly considered by the department.
These three items are (1) that the commission's conclusions and
findings failed to identify relevant dates that were attributed to
water licenses and permits; (2) that the department relied on a
field examination which took place after the conference; and (3)
that the department's finding of fact number 5, which dealt with the
Banbury Hot Springs Ground Water Management Area, was clearly not
part of the department's record and should not have been considered.

~ The district court correctly concluded that T.C. §§ 42-17014A2

21.C. § 42-1701A states in part that:

"(2) The director, in his discretion, may direct that a hearing be
conducted by a hearing officer appointed by the director. In such
event, the hearing officer shall have the duty to make a complete
record of the evidence presented and duly received at the hearing
and to prepare a proposal for decision in accordance with section
67-5211, Idaho Code, and rules of practice and procedure promulgated
by the director.

"(3) Unless the right to a hearing before the director or the water
resource board is otherwise provided by statute, any applicant for
any permit, license, certificate, approval registration, or similar
form of permission required by law to be issued by the director, who
is aggrieved by a denial or conditional approval ordered by the
director, and who has not previously been afforded an opportunity
for a hearing on the macter shall be entitled to a hearing before
the director to contest the denial or conditional approval upon
filing with the director, within fifteen (15) days after receipt of
the denial or conditional approval, a written petition stating the
grounds for contesting the action by the director and requesting a
hearing. The hearing shall be held and conducted in accordance with
the provisions of subsections (1) and (2) of this section. Judicial
review of any final order of the director issued following the

hearing may be had pursuant to subsection (4) of this section.
“(4) Any person who 1is aggrieved by a final decisj B ddEn=m
the director is entitled to judicial review. The 2 ¥ ]

shall be had in accordance with the provisions and standards set
forth in sections 67-5215 and 67-5216, ILdaho Code.”  NOV 29 1988
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and 67—52103 were controlling with regard to the procedure and
evidentiary rules governing the permit process. These statutes are
designed to ensure procedural due process protection to parties
involved in administrative actions in Idaho.

Preliminarily we note that (1) Collins Brothers agreed to the
procedural steps that allowed the department to reach a decision
"based upon the conference and upon the record of the department,”
and that there was nothing within this stipulation preventing the
department from considering relevant subsequent matters; and (2) the
department provided (on two occasions) notice of the statutorily

required procedural steps in the permit process. Nevertheless, at

3”67-5210. Rules of evidence~-~0Official notice.--In contested cases:

"(1) irrelevant, immaterial, or unduly repetitious evidence shall be
excluded. The rules of evidence as applied in non-jury civil cases
in the district courts of this state shall be followed. When neces-
sary to- ascertain facts not reasonably susceptible of proof under
thogse rules, evidence not admissible thereunder may be admitted,
except where precluded by statute, if it is of a type commonly
relied upon by prudent men in the conduct of their affairs. Agencies
shall pive effect to the rules of privilege recognized by law.
Objections to evidentiary offers may be made and shall be noted in
the record. Subject to these requirements, when a hearing will be
expedited and the interests of the parties will not be prejudiced
substantially, any part of the evidence may be received in written

form;

"(2) documentary evidence may be received in the form of copies of
excerpts, if the original is not rcadily available. Upon request,
parties shall be giver o pportuniry to compare the copy with the
original;

"(3) a party may conduct cross-examinations required for a full and
true disclosure of the facts;

"(4) notice may be: taken of judicially cognizable facts. In addi-
tion, notice may be taken of generally recognized technical or
scientific facts within the agency's specialized knowledge. Parties
shall be notified either before or during the hearing, or by refer-
ence in preliminary reports or otherwise, of the mpaterial noticed,
including any staff memoranda or data, and they sha%£ 3 Bohakly AN
opportunity to contest the material so noticed. T Lhot ¥

rience, technical competence, and specialized knowledge may
ized in the evaluation of the evidence." NOvzgw
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the oral argument, counsel for Collins Brothers argued that the
department had denied Collins Brothers the opportunity to respond.
First, Collins BRBrothers' arpument and the district court's
decision do not consider the procedural steps set forth in I1.C. §
42-1701A which were properly followed by the department throughout
the permit process. The department's August &4, 1983, decision was
only a "proposed decision," and allowed Collins Brothers fifteen
days following receipt of the proposed order to make exceptions
thereto and to request a hearing to point out any erroneous findings
or procedures. See I1.C. § 42-1701A(3). Collins Brothers was given
clear notice of the hearing procedures that would be followed.
Attached to the original notice of hearing and/or conference was a
sheet entitled "conference and hearing information," which high-
lighted the procedural steps that would be taken in the hearing
and/or conference. It notified the applicant that the hearing
officer's decision would only be a proposed decision, and that the
applicant would have fifteen days to file exceptions thereto and
request a hearing before the director before the decision on the
application would be finally decided. The "conference and hearing
information" sheet reads in part:
"If the hearing is conducted by a hearing officer
appointed by the director, rather than the director
himself, a proposed decision will be submitted to the
parties and the parties may be afforded an opportu-
nity to file exceptions to the proposed decision and
present briefs and oral arguments to the director
prior to the issuance of a final decision by the

director. This procedure is required by IDAHO CODE
Section 42-1701A."

Despite the clear and unambiguous notice provided both by the stat-
ute and by the notice of hearing, Collins Brothers failed to take
exception to the proposed decision and order or request a hearing
within the Fifteen-day period. Fifteen days is more than sufficient

time for a party to request "a hearing before thegdirector to con-

test the ... conditional approval ..." which the hdl

issued.



While Collins Brothers did not take advantage of the statutory
procedure to file exceptions and request a hearing on the proposed
decision of the hearing officer, when the fifteen-day period expired
and the proposed order became final Collins Brothers did file a
motion to modify the department's order on much the same grounds as
those raised before the district court. Even though the motion was
not timely filed, the department nevertheless responded and ad-
dressed the substance of the grounds set out in the motion to mod-
ify, rather than merely dismissing it for failure to comply with the
procedural requirements. Therefore, there is no merit to Collins
Brothers' claim that it was denied an opportunity to respond to
those items which were purportedly outside the record before the
department. Given the fact that Collins Brothers was provided with
notice of its statutory opportunity to make exceptions and have a
hearing before the proposed order became final, and given the fact
that after the order did become final Collins Brothers was given a
hearing on the merits pursuant to their motion to modify the order,
we conclude that there was no lack of procedural due process in this
case. |

We now examine the district court's substantive holdings.

(1) The primary basis for the district court's decision revers-
ing the director's order was that the department had considered
evidence outside the record. This was based on the district court's
statement that "items (8) through (13) which include a water license
and various water permits carry no identifiable significant dates."
However, contrary to the district court's assertion, the alleged
missing dates in the department's proposed memorandum decision and
order were listed on page 3 of the proposed memorandum decision and
order in finding of fact number 1. Finding number 1 contains all
the relevant dates the district court stated were missing. All
essential dates were present and all were finalized prior to the
conference. The district court erred in concluding that the dates
of the water licenses and permits were not in the record.

(2) With regard to the field examinatféhkhanqygﬁfdjby the de-

t
partment, the department is entitled by statute, see I1.C. § 42-



1805(3), to conduct field examinations on water permits; therefore,
the fact that the department went out, after the conference, and
examined the premises to be irrigated does not constitute legal
error. The agreement that the director could decide the case based
in part "upon the records of the department" contained no limitation
on the director's statutory authority to examine the premises, nor
was there any time limitation regarding when "the records of the
department" would be considered. A view of the proposed project is
essential to allow the department (in this case also the trier of
fact) to evaluate the eviéence. The Department of Water Resources
is primarily an administrative apency and secondarily a quasi-judi-
cial body. "The agency's experience, technical competence, and
specialized knowledge may be utilized in the evaluation of the
evidence." [.C. § 67-5210(4). The department did not err by con-

ducting a post conference examination of the premises in this case.

(3) Finally, the fact that the proposed decision and order
mentioned the post hearing creation of the Banbury Ground Water Unit
did not taint the opinion. Creation of the Banbury Unit is a cogni-
zable fact which the department was entitled to take notice of under
I.C. § ()7-521()(4).[+ The proposed decision and order provided Col-
lins Brothers with notice that the existence of the Banbury Unit was
included in the department's deliberations, and Collins Brothers

made no objection or request for an additional hearing, pursuant to

4"67-5210. Rules of evidence--Official notice.--In contested cases

"(4) notice may be ‘taken of judicially cognizable facts. In addi-
tion, notice may be taken of pgenerally recognized technical or
scientific facts within the agency's specialized knowledge. Parties
shall be notified either before or during the hearing, or by refer-
ence in preliminary reports or otherwise, of the material noticed,
including any staff memoranda or data, and they, shall be afforded an
opportunity to contest the material so noticeds: The agency’l§ expe-
rience, technical competence, and specialized “Knowledie jiay be
utilized in the evaluation of the evidence."

NOV 2 9 1988

il



[.C. § 42-1701A(3), to meet the new information concerning the Ban-

bury Unit. .

It
THE CONCLUSIONS OF LAW AND CONDITIONS OF USE

In reviewing the department's proposed memorandum decision and

order, we have not discovered the numerous inconsistencies alluded
to by the district court in its memorandum decision. The department
made five conclusions of law in the proposed memorandum decision.
All five conclusions are supported by appropriate statutory and case
law. The conclusions of law set the foundation for the nine condi-
tions imposed on the Collins Brothers permit.

The nine conditions which were attached to the approved Collins

Brothers permit are as follows:

"(1) The permit holder shall either install a meas-
uring device or provide a certified measurement by a
professional engineer or install an access port or
other device as specified by the Department.

"(2) The use of water solely for irrigation from
this geothermal aquifer is not in the public interest
and, therefore, only the water used for another

purpose, that requires the heat from the water, can
be disposed of by using it for irrigation.

"(3) The use of water for irrigation under this
permit is supplemental to all existing water rights
with the same purpose and place of use and the other
rights must be developed and used to the fullest
extent possible for irrigation before this permit is
used for irrigation purposes.

"{4) The Director of the Department of Water Re-
sources retains jurisdiction over this permit to
assure that the water diverted 1is beneficially used
and for the approval of the casing and sealing of the
wells.

"(5) The amount of water diverted shall not exceed
that necessary for domestic, commercial, and geother-
mal heating for Y9 homes.

f-igation

"(6) The rate of diversion of¥g
on the

under this permit and all othe?

NOV 2 9 1988
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same land shall not exceed 0.02 cubic feet per second
for each acre of land.

"(7) Water used under this permit if discharged into
a natural channel shall meet Idaho Water Quality
Standards.

"(8) Permit holder shall commence the excavation or
construction of diverting works within one year of
the date this permit is issued and shall proceed
diligently until the project is complete.

"(9) Proof of construction of works and application
of water to beneficial use shall be submitted on or
before the date indicated on the Final Decision and
Order."

Each of these conditions are within the authority granted the de-
partment by the legislature. When the legislature enacted 1.C, §
42-203A(5)5 it clearly vested, in the director of the Department of

Water Resources, considerable authority and discretion to determine

51.C. § 42-203A provides in part:

"(5) Such hearing shall be conducted in accordance with
the provisions of section 42-1701A(1) and (2), ldaho Code.
The director of the department of water resources shall
find and determine from the evidence presented to what use
or uses the water sought to be appropriated can be and are
intended to be applied. In all applications whether pro-
tested or not protested, where the proposed use is such
(a) that it will reduce the quantity of water under exist-
ing water rights, or (b) that the water supply itself is
insufficient for the purpose for which it is sought to be
appropriated, or (c) where it appears to the satisfaction
of the department that such application is not made in
good faith, is made for delay or speculative purposes, or
(d) that the applicant has not sufficient financial re-
sources with which to complete the work involved therein,
or (e) that it'will conflict with the local public inter-
est, where the 1local public interest is defined as the
affairs of the people in the area directly affected by the
proposed use; the director of the department of water
resources may reject such appli@Zctamoimd BAfmse issuance
of a permit therefor, or may parlFrahd (DI ER and srant a
permit for a smaller quantity of water than applled for,
Or may grant a permit upon Condlﬁhﬂmﬁf)ﬁmﬂ (Emphasis
added.) i

;
~—
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and protect the "local public interest" when issuing or rejecting
water permits. I1.C. § 42-203A(5) specifically gives the director
authority to "grant a permit upon conditions.”" As this Court previ-
ously stated in Shokal v. Dunn, 109 Idaho 330, 339, 707 P.2d 441,
450 (1985), "The determination of what elements of the public inter-
est are impacted, and what the public interest requires, is commit-
ted to [the department's] sound discretion.”

In this case the department was required to resolve conflicting
facts and local interests and apply its statutory authority 1in
deciding this fact-specific case. The department did this and found
that the applicants had not met their burden of proof and that it
was "not in the public interest" to use the water from this geo-
thermal aquifer to irrigate crops. As this Court stated in Shokal

v. Dunn, supra at 339, 707 P.2d at 450 (1985):

"'"[1]t is not [the] protestant's burden of proof to
establish that the project is not in the local public
interest. The burden of proof is upon the applicant
to show that the project is either in the local
public interest or that there are factors that over-
weigh the local public interest in favor of the

project.’

"The determination of what elements of the public
interest are impacted, and what the public interest
requires, 1is comnitted to Water Resources' sound
digscretion. See 1 R.Clark, ed., Waters and Water

Rights § 29.3, 170 (1967).

In this case the department's determination that it was not in the
public interest to use the water from this geothermal aquifer to
irrigate crops is not "clearly erroneous in view of the reliable,
probative and substantial evidence on the whole record.” I.C. §
67-5215(g)(5). Therefore the district court erred in reversing the
director's decision.

The district court's order is reversed and the department's
decision and order are reinstated. Costs to appellants.

SHEPARD, CJ., BISTLINE, SON

JJ., concur.

¥
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MEMORANDUM

May 24, 1988

T0: FILE 47-7680

FROM: RITA FLECK

RE: PROOF OF BENEFICIAL USE DUE DATE

when the department approved this permit, the permit was issued with
a proof due date of August 1, 1988. Future action'the permit included
an appeal to the Supreme Court. Now the time has come for the
department to request a proof of beneficial use, yet the water right is
still pending a judicial decision by the Idaho Supreme Court.

I suggest the department remove the proof due date from the database
until such time as a Supreme Court decision is reached. At that time,
the department will probably want to issue an order amending/modifying
the proof due date in accordance with the court’s action.




MEMORANDUM

TO: Gar
THRU: Ji
FROM: Shar

DATE: May 25, 1988

RE: Adabase Modification

Attached is a file for which an appeal to the Supreme Court is ongoing,
Rita suggests that because of this, the proof due date be removed from

Adabase and inclusion of a remark expltaining the situation.

Jim has asked that your approval be given before this action is taken. 1If
you concur, the data entry can be made immediately.



DIEGE EWE’

NOV 5 1986

Bepartment of Water Resources™

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN THE MATTER OF: APPLICATION}
FOR PERMIT NO. 47-7680 IN THE )
NAME OF ROYAL CREST, INC.,
COLLINS BROS. CORP.,
Assignee.

COLLINS BROS. CORP., an Idaho Case No. 36030

corporation,
Appellant,

MEMORANDUM AND ORDER
DENYING APPELLANT'S COSTS
AND ATTORNEY'S FEES

V3.

A. KENNETH DUNN, Director,
Tdaho Department of Water
Resources,

e e et e e e et e i et Nt e Tt e et St

Respondent.

THIS MATTER is before the court as a result of a
memorandum of costs and attorney fees which was filed by
appellant on October 15, 1986. Respondent, Director of
Idaho Department of Water Resources, argues that appellant's
request for attorney's fees is not timely or, in the
alternative, that the appeal was not brought, pursued or
de fended frivolously, unreasonably or without foundation.
This court agrees and denies appellant'}

,q&est for costs

2 ey

and attorney's fees.

MEMORANDUM AND ORDER DENYING APPELLANT'S j
COSTS AND ATTORNEY'S FEES - 1 . |

T



Rule 41 of the Idaho Appellate Rules provides:

(a} Application for Attorney Fees —- Waiver.

Any party seeking attorney fees on appeal must

assert such a claim as an issue presented on

appeal in the first appellate brief filed by such

party as provided by rules 35(a) (5) and 35(b) (5);

provided, however, the supreme court may permit a

later claim for attorney fees under such

conditions as it deems appropriate.
I.A.R. 41(a) (Supp. 1986).

On appeal, a party claiming attorney fees must in
his brief so indicate in the section which states the issues
on appeal. TI.A.R. 35(a)(5). It seems that appellant has
failed to comply with these requirements.

Respondent also argues that its defense on appeal
was not frivolous, unreasonable or without foundation,

because the appeal raised important legal issues of first

impression in Idaho. See Minich v. Gem State Developers,

Inc., 99 Idaho 911, 591 P.2d 1078 (1979). This court agrees
and finds that the respondent's defense of this appeal was

not unreasonable or frivolous.
For the foregoing reasons, it is hereby ordered

that appellant's request for attorney's fees and costs is

DATED this i day of November, 1986.

denied.

MEMORANDUM AND ORDER DENYING APPELLANT'S v vt e
COSTS AND ATTORNEY'S FEES - 2

T



CERTIFICATE QF MAILING

The undersigned certifies that on the < day
of November, 1986, she caused to be mailed a copy of the
foregoing memorandum and order denying appellant's costs and
attorney's fees to:

Robert C. Weaver
Attorney at Law
130 North Broadway
Buhl, Idaho 83316

Phillip J. Rassier

Kenneth R. Arment

Deputy Attorneys General
Department of Water Resources
Statehouse

Boise, Idaho 83720

WW

MEMORANDUM AND QRDER DENYING APPELLANT'S
COS5TS AND ATTORNEY'S FEES - 3




WEAVER and MELANSON

130 N. Brosdway
Buhl, ldaho 81316

Attorneys at Law
Phone (208) 541-826¢
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DECENYE

0CT 14 1986

WEAVER and DYKAS, P.A,
Attorneys at Law

130 North Broadway

Buhl, Idaho 83316
Telephone (208) 543-8268

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN ANB FOR TWIN FALLS COUNTY

* * * & kK % *

In the Matter of: Case No. 36030

APPLICATION FOR PERMIT NO.
47-7680 IN THE NAME OF
ROYAL CREST, INC., COLLINS
BROS. CORP, ASSIGNEE

COLI.INS BROS. CORP., an Idaho
Corporation,

ORDER DENYING
MOTION ON REHEARING

2

VES.

A. KENNETH DUNN, Director,
Idaho Department of Water
Resources,

)

)

}

)

)

)

)

)

)

)
2ppellant, }
)

)

}

)

)

)

)
Respondent., )
)

This matter having come before the Court the 25th day

of August, 1986, at 1:30 p.m. at the Twin Falls County™

Courthouse, Twin Falls, Idaho, the Idaho Department of Water
Resources, respondent, being represented by Phillip J.
Rassier, Deputy Attorney General, Collins Bros. Corp.,
appellant, being represented by Robert C. Weaver of the firm

Weaver and Melanson, the Court having heard argument by the

Department of Water Rescurces -

NOY 29 184
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WEAVER oand MELANSON

Attorneys at Law
136N Broadway
Buhl ldaho 83316
Fhone (208154718268

10

11

13

14

15

16

17

18

19

20

21

22

23

24

26

parties and being duly advised in the premises,
IT IS HEREBY ORDERED, ADJUDGED and DECRFEFD that the

motions brought before this Court on petition for rehearing

are in all respects denied.
That the Court further finds that the parties having
stipulated to modification of the decision con the original

petition as it respects the conditions on the permit shall

be modified to read as follows:
It is hereby ordered that the final decision of the

Department of Water Resources be reversed, and that the

petitioners be granted its permit with the following

conditions thereon:

(1) The permit holder shall either install a
measuring device or provide a certified measurement by a

professional engineer or install an access port device as

specified by the Department.

(2) The amount of water diverted for domestic,
commercial and geothermal heating shall not exceed that

necessary for 99 homes.

{(3) The rate of diversion of water for irrigation
under this permit and all other water rights on the same

land shall not exceed 0.02 cubic feet per second for each

acre of land irrigated.

(4) Water under this permit, if discharged into a

natural channel shall meet Idaho water quality standards.

(5) Permit holder shall commence the excavation

i i i o : - L e
or construction of divertin works within one year ~vﬁﬂivu

pyn




WEAVER and MELANSON

130N, Brosdway
Buhi. ldaho 83316

Atlorneys aof Laow
Phone (208) 543-8268

10

11

12

13

14

15

16

17

18

19

20

21

23

24

25

26

date this permit is issued and shall proceed diligently

until the project is complete.

(6) Proof of construction of works and
application of water to beneficial use shall be submitted on

or before June 1, 1989,

DATED This day of Octocber, 1986.

DANIEL HURLBUTT

District Judge

CERTIFICATE OF MAILING
I, do hereby certify that I served a copy of the
foregoing, to-wit:
ORDER DENYING MOTION ON REHEARING
upon the following named persons by depositing a copy of

said document in a postage paid sealed envelope, addressed

to:

Mr. Phillip J. Rassier

Deputy Attorney General
Department of Water Resources
450 West State Street

Boise, ID 83720

DATED this /@ day of October, 1986.
WEAVER an METLANSON




September 16, 1986

Collins Brothers, Corp.

Box 42427, Huntridge Station

Las Vegas, NV 89104

Gentlemen:

Re: Permit No. 47-7680

Enclosed is a copy of the order which allows the permit holder to continue
developing the peoject proposed by this permit. Note that proof will be
due on or before August 1, 1988. ) ‘

If you have any questions concerning this matter, pliease fedl free to contact
this office.

Sincerely,

BOBBY D. FLEENOR
Chief, Regional Offices Bureau

BDF:rf
Enclosure

cefenc: Robert Weaver




DEPARTMERNT OF WATER RESOURCES

o 15

e ,S%f STATE OFFICE, 450 W. State Street, Boise, Idaho
5 it -I;‘""f..:‘
JOHN V. EVANS Mailing oddress:
R Statehouse
Boise, Idaho 83720
A KENNETH DUNN (208) 334-4440

Collins Brothers, Corp.
Box 42427, Huntridge Station
tas Vegas, NV 89104

Gentlemen: : Re: Permit No. 47-7680

You were sent an order dated December 4, 1985 to suspend further
project development under your water right permit and to submit proof of
beneficial use for the extent of your use of water.

Several protests and requests for hearing on the order were received
from the permit holders and a pre-hearing conference was held in Twin
Falls on March 26, 1986. The parties requested that the department
reconsider the December 4th order.

In response to the request for reconsideration, the department wiltl
field examina, within the next two weeks, each project being developed
under a water right permit and consider whether to rescind the order on
an individual basis depending on the diligence that has been shown
taward the completion of the project. Permit holders that have demon-
ctrated diligence to complete their projects in accordance with the
permit and statutory requirements will be allowed to continue develop-
ment under the permit. :

The department will contact you prior to the field examination to
give you an opportunity to accompany the examiner.

Sincerely,

e

NORMAN . YOUNG, Adq' strator .
Resources Administreation Nivist

i

NOV %9 484 ’
NCY1BOF < f ;

cc: Robert Weaver L __i

.
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Bepariment of Water Resources

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In the Matter of: Case No. 36030

DECISION ON PETITION
APPEALING MEMORANDUM
DECISION AND ORDER OF THE
DEPARTMENT CF WATER
RESOQURCES

APPLICATION FOR PERMIT NO.
46-7680 IN THE NAME OF

ROYAL CREST, INC., COLLINS

BROS. CORP., ASSIGNEE.

THIS MATTER came before the court on appeal from
an order of the Department of Water Resources (hereinafter
"department") dated August 4, 1983, modifying its own prior
order.

Collins Bros., as assignees of the original
applicants, Royal Crest, Inc., (hereinafter "petitioners")
were represented by Robert Weaver of Weaver and Melanson,
Buhl, Idaho. The department was represented by Phillip
Rassier, Deputy Attorney General, Beoise, Idaho. Terry
Uhling of Nelson, Rosholt, Robertson, Tolman & Tucker, Twin

Falls, Idaho, appeared and argued as amicus curiae on behalf

of the College of Southern Idaho.

NOV 29 1388
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I.

On November 20, 1980, Royal Crest, Inc. filed an
application with the department for a permit to appropriate
water from a ground water source. Notice of the application
was duly published. The notice indicated that the
geothermal use of the water was for power purposes. There
were no protests received.

on December 30, 1981, at the request of the
department, the applicant filed an affidavit of residence
which also advised that there had been an amendment of
proposed use of the geothermal water involved. The use was
now noted as being for heating 110 homes.

The application was assigned from Royal Crest,
Inc. to Collins Bros. on December 15, 1981. Notice of the
amended application was duly published. The notice
described the intended geothermal use of the water as one
for "heating."

Oon January 1, 1982, protests were received on the
amended application from Fred and Francis Kambrich, Mr. and
Mrs. Dale Durrant, Mr. and Mrs. G. W. Anderson and Robert S.

Luntey.

A conference was held in Twin Falls on March 31,

1982. Mr. Weaver represented the petitioner, and the

i
iwuY 2 9 1988 ‘
i
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Artesian wells since the completion of petitioner wells, and
that they feared the depletion of the Artesian aquifer.
The parties agreed to allow the department to

reach a decision based upon the conference and upon the

records of the department.

On August 4, 1983, without any explanation for the
delay of one year and five months, the department issued a
proposed memorandum decision and order. The proposed
memorandum decision listed those items considered by the
department in reaching their decision. Items (1) through
(7) bear dates which predate the March 31, 1982, conference.
Items (8) through (13) which include a water license and
various water permits carry no identifiable significant
dates.

The department issued findings of fact which
included wells and ground water rights of the protestants
and the petitioner. The department concluded that the
ground water rights of the protestants, except for
Andersons' lapsed permit (permit lapsed December, 1975),
were senior in priority. The department further found that
the protestants' wells have flowed under Artesian pressure.

Finding of fact no. 5 refers to the creation of
the Banbury Hot Springs Ground Water Management Area on
April 12, 1983. And, finding of fact no. 6 makes reference

to a field examination of 131 acres as being irrigated and

4?: 3 7

within the proposed use under the requested permi®kss
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field examination was allegedly conducted by the department,
but lacks any date in regard to whether the examination
predated the March 31, 1982, conference. Finding of fact
no. 7 refers to a permit held by the petitioner for
irrigation of 83 acres of the same land as the proposed
place of use under the requested permit.

The conclusions of law reached by the department
provided that (1) reduction in Artesian pressure wells
within the Banbury Hot Springs Ground Water Management Area
is not considered an injury; (2) the department required the
petitioners submit a plan for casing and sealing the
proposed wells; (3) it was not in the local public interest
to deplete an Artesian hot water agquifer for a purpose that
could be served using cold water; (4) petitioner could use
. ground water to supplement water from surface sources for
irrigation; and, (5) it is proper that the effect of the use
of the water for irrigation purposes on other rights be
considered.

Finally, the department approved the petitioner's
application, subject to conditions. Said conditions
included: (1) installation of a method for measurement of
water; (2) denying the use of geothermal water for
irrigation purposes based on it not being in the public
interest and, "therefore, on the water used for another

purpose, that requires the heat from the water, can be

disposed of by using it for irrigation."; (3) u

DECISION - 4 ' ”WMWWmmMmmLWQ;,\' l



water for irrigation is supplemental and all other rights
must be fully utilized for irrigation before this permit is
used for irrigation purposes; (4} the department retained
jurisdiction to assure water is put to beneficial use, and,
also, to approve the casings and sealings of the wells; (5)
amount of water not to exceed that necessary for domestic,
commercial and geothermal heating for 99 homes; (6} rate of
diversions specified; (7) discharge requirements; (8) time
to commence work; and, (9) proof of construction and
application of water to beneficial use.

The department requested the parties to file
exceptions, if any, to the proposed decisions and to present
briefs and oral arguments. The department reserved the
right to deny hearing of oral arguments as an exercise of
their statutorily provided discretionary right.

on December 5, 1983, one year and nine months
following the conference on petitioner's application, the
department denied a motion to reconsider the department’s
final decision which was issued August 31, 1983. The record
does not include the final decision or order, however,
petitioner's appellate brief notes that on August 31, 1983,
the director of the department issued an order adopting the
proposed memorandum decision and order. This has not been
challenged by the department.

Petitioners based their motion to reconsider on

the fact that the petitioner had expended approx i
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$95,000.00 developing an irrigation system. The director of
the department acknowledged that he was aware of the . .. _ . ..
development of the irrigation system, but that he "felt the - . — - -
protection of the Artesian hot water source was of upmost
importance and that the applicant should not deplete that
source of irrigation when a cold water source would
suffice." : Sl LT T
The department denied the motion to modify the
decision and order and also denied a request to hear the
motion. ©On January 4, 1984, Collins Bros. initiated a
petition appealing the memorandum decision and order.
Petitioners contend that the conditions imposed on the
permit, specifically the condition that the water not . be .. .. - .- . .-
used for irrigation as originally requested, were (1) in
violation of the applicant's constitutional rights; (2) in
excess of statutory authority of the department; and, (3}
affected by error of law.
The department, on February 16, 1984, in response
to this court's order directing preparation of agency
transcript, informed the court that "at the conference held
March 31, 1983 (sic), the parties signed an agreement
authorizing the department to reach a decision in the matter

based upon the conference and upon information in the

records of the department.”

Petitioners moved this court to

augment the record on appeal. On April 3057
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petitioners' failure to comply with time limitations
pursuant to I.R.C.P. 83(q), the court denied the motion to
augment the record. ””,W  e e

On September 17, 1984, this court heard a motion
for sanctions against the department and a motion for
dismissal on appeal. Both motions were denied, and the
court granted the department an opportunity to file an
extension of time. On May 24, 1985, arguments were heard, -
and the court took the matter under advisement.

On January 21, 1985, the court ordered further
briefing on two issues. The court requested briefing on the
applicability and/or effect of the Idaho Geothermal
Resources Act, I.C. Sec. 42-4001, et seq, and briefing on
the alleged conflict between Idaho Constitution art. 15,
sec. 3, and the public interest standard in the amendments
to I.C. Sec. 42-203, The court, also, invited amicus briefs
from the College of Southern Idaho and the Twin Falls School
District. .

IT.

On appeal, petitioners argue that the department's
findings of fact and conclusions of law must be supported by
the evidence. Further, petitioners contend that the
agency's conclusions of law must be consistent with Idaho
law, and that the agency's order must be supported by and
consistent with the findings of fact and conclusions of law.

% o

Finally, petitioners take the position that t SRR yE Y
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failure to approve the application is an unconstitutional
denial of the petitioners' right to appropriate water, and
that the "local public interest” standard is
unconstitutionally vague.

The department frames the issue on apbeal of their
administrative decision as being whether their department
can issue a permit with a condition prohibiting use of
geothermal water for irrigation purposes and rely on I.C., ..
Sec. 42-203's "local public interest” criterion as grounds
for their conditional permit.

IIT.

At the time petitioner made application to the
department {(November, 1980) I.C. Sec. 42-203, with the
"local public interest” criterion was governing law. More
importantly, I.C. Sec. 42-1701A was also controlling law.

I.C. Sec. 42-1701A in pertinent part prbvides:

(2) The director in his discretion, may direct

that a hearing be conducted by a hearing officer

appointed by the director. In such event, the

hearing officer shall have the duty to make a

complete record of the evidence presented and duly

received at the hearing and to prepare a proposal
for decision and procedure promulgated by the
director.

(4) Any person who is aggrieved by a final

decision or order of the director is entitled to

judicial review. The judicial review shall be had
in accordance with the provisions and standards
set forth in Secs. I.C. 67-5215 and 67~5216.

Both parties concur that the APA is applicable and

that review of this administrative decisio%m$§m;;m%ﬁed
; g

Bigins e Ltk

determination of whether there was substanéﬂ'-
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evidence to support the department's decision. Hubbard v.

Canyon County Com'rs., 106 Idaho 436, 437, 680 P.2d 537

(1984).

The standard of review by this court of the
decision rendered by the department is controlled by I.C.
Sec. 67-5215(f) and (g). I.C. Sec. 67-5215(f): "The review
shall be conducted by the court without a jury and shall be
confined to the record. . . ." [I.C. Sec. 67-5215(qg) :

The court shall not substitute its judgment for S
that of the agency as to the weight of the R T
evidence on questions of fact. The court may ‘T
affirm the decision of the agency or remand the -
case for further proceedings. The court may
reverse or modify the decision if substantial - .. -
rights of the appellant have been prejudiced
because the administrative findings, inferences,
conclusions, or decisions are: (1) in violation of
constitutional or statutory provisions; (2) in
excess of the statutory authority of the agency;
(3) made upon unlawful procedures; (4) effected by
other error of law; (5) clearly erroneous in view
of the reliable, probative, and substantial
evidence on the whole record; or (6) arbitrary or
capricious or characterized by abuse of discretion
or clearly unwarranted exercise of discretion.

The evidence must be viewed in a light most
favorable to the decision of the lower fact-finding body.
Hubbard at 437.

1.C. Sec. 42-1701A makes clear reference to what
evidence can be considered by the hearing officer in
reaching a decision. That evidence is limited to the
evidence presented and duly received at the hearing.

Further, I.C. Sec. 67-5210 provides additional

statutory guidelines for what evidence ca?fbeucgnsidered in

]
o i
Vit T i vh g

‘:"‘Rﬁi,
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a contested case. In pertinent part, I. C. Sec. 67-5210

provides:

{(1). . . when a hearing will be expedited and the
interests of the parties will not be prejudiced
substantially, any part of the evidence may be
received in written form; (4) Notice may be taken
of judicially cognizable facts. In addition,
notice may be taken of generally recognized
technical or scientific facts within the agency's
specialized knowledge. parties shall be notified
either before or during the hearing, or by
reference in preliminary reports or otherwise, of
the material noticed, including any staff
memorandum or data, and they shall be afforded an
opportunity to contest the materials so :
noticed. . . (Emphasis added.) R

Iv.

Whether the evidentiary requirements of the
statutes are viewed as a matter of constitutional due
process or as a matter of statutory right, makes no
difference inasmuch as the underlying principle of providing
a fair hearing and a fair disposition of the matter
controls. There is no doubt the parties involved in this
water permit application were statutorily entitled to a
hearing. The issue 1is whether it is error for an
administrative authority, in the exercise of its
adjudicatory function to base findings and conclusions upon
evidence outside the record. The critical issue in this
matter is not whether the agency based its decision upon
incompetent evidence nor {s it the ability of the agency to

take judicial notice of those facts or knowledge within the

agency. The question here is whether it 1ispg g%{ for the

tal
G 7
‘Eﬁ
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agency to base its decision upon evidence obtained outside

the presence of, and without notice to, interested parties.
Statutorily, an agency is allowed to take judicial

notice of certain matters pursuant to I.C. Sec. 67-5210.

The statute sets forth the requirement of notice to the

parties either before or during the hearing, or by reference

in preliminary reports or otherwise of any material so
noticed. The statute mandates an opportunity to contest the
material so noticed.

Reviewing the statutes involved in the
department's decision-making process, it is clear that they
raefer to evidence introduced at, or prior, to the hearing.
1.C. Sec. 42-203(a) speaks of the need to conduct the
hearing in accordance with the provisions of I.C. Sec.
42-1701A(1) and (2). The statute directs that the "director
shall make findings and determine from the evidence
presented what use (s) can be or are intended to be applied."
I1.C. Sec. 42-1701A(2) states that .the hearing officer has a

duty to make a complete record of the evidence Eresented and

duly received at the hearing. I.C. Sec. 42-1701A(4) directs

that judicial review standards are controlled by I.C. Sec.
6§7-5215 and I.C. Sec. 67-5216. TI.C. Sec. 67-5215(f)
mandates that review be confined to the record.

Therefore, in order for the department to take

judicial notice of specific material,

i
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notified and afforded an opportunity to contest the same.
This was not done.

This court has been unable to find any statutory
time limit within which the department is required to decide
the merits of an application; however, the language in all
of the statutes heretofore cited speak in terms of relying
solely upon evidence presented at, oOr during, the hearing.
If the department must delay the processing of an
application and the rendering of a decision for nearly three
years, as was done in this case, they are nonetheless
confined to consider only that evidence which was presented
in the hearing. In regard to matters which could be
judicially noticed, it is clear that notice and an
opportunity to contest and meet that material which the
agency will consider in reaching their decision must also be
afforded the parties. Where this court's review is confined
to the record, such a defect in the proceedings clearly is
not harmless and, therefore, reversible. To allow the
department to delay making a decision, and thereafter to
rely on any evidence, including that which is not properly a
part of the record, would result in an unwarranted exercise
of discretion.

V.

Applying these statutes to the gquestions here

presented, there appear to be internal inconsistencies in

the department's findings of fact and c4¥~;_
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The record is unclear as to what relevant dates are to be
attributed to numerous items considered by the department in
reachiné their decision. On one hand, the department
recognizes the correct rule of law that reduction in
Artesian pressure is not considered an injury. (Conclusion
of law no. 1). On the other hand, the department states
that it is not in the local public interest to "deplete an
Artesian aquifer for a purpose that could be served using
cold water."” (Conclusion of law no. 3). This conclusion
summarily concludes that there is, in fact, a "depletion” of
an Artesian hot water aquifer without any corresponding
competent evidence in the record to sustain it. Finding of
fact no. 5, dealing with the boundaries of the Banbury Hot
Springs Ground Water Management Area was clearly not part of
the department's record at the time of the hearing and,
therefore, could not have been considered by the department.
Further, finding of fact no. 6 refers to a field
examination. The date such examination was conducted is not
clear, nor in any way provided.

The department has an affirmative duty to make a
complete record of the evidence presented and duly received
at the hearing. I.C. Sec.42-1701A(2). Given that the
department has failed to make a complete record, finding of
fact nos. 5 and 6 are hereby stricken.

Finding of fact no. 4 states the gortunate

position the "protestants" have enjoyed. I%ﬁﬁvﬂggg tkey are
PRI

NOV 24 i .
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able to have their wells flow without aid of pumping
devices. Finding of fact no. 4 is irrelevant given that the
conclusion of law that reduction in Artesian pressure is not
considered injury. Given the state of the record, it is
impossible to know what weight, if any, the department gave
finding of fact no. 4 in reaching its declsion to
"condition" applicants' permit.

Therefore, the department's reliance on findings
of fact no. 4 through no. 6 have prejudiced the petitioners
in this matter. This court finds that the petitioners have
met the burden of showing prejudicial error on appeal.

Guillard v. Dept. of Employment, 100 Idaho 647, 651, 603

P.2d 981 (1979).

In conclusion, those findings of fact and
conclusions of law which were premised upon evidence not
introduced pursuant to I.C. Sec. 67-5210 and which the
agency could not take judicial notice, due to a lack of
notice and ability to contest, have prejudiced the
petitioner. Therefore, it was procedural error for the
department to rely on evidence not properly received into
evidence in reaching their final decision on the
petitioner's application.

VI.

Due process, as well as the statutory requisites

mandate, that only evidence presented at, or during, the

hearing can be considered by the

l; ?§1tF'*g§’ if the
NOV 29 1988 '
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evidence is that which can, in fact, be judicially noticed
and the parties have received notice and an opportunity to
counter the evidence, then due process is not denied. Going
outside the record is a denial of due process and,
therefore, is prejudicial to the petitioners.

Given that the department considered material
which was outside of the record in this matter, and that the
substantial rights of the petitioners have been prejudiced,
this court concludes that the final decision rendered by the
department was made in excess of its statutory authority,
made upon unlawful procedure, and constituted an unwarranted
exercise of the department's discretion. I.C. Sec.
67-5215(g) (2) (3) and (6).

I+ is hereby ordered that the final decision of
the Department of Water Resources be reversed, and that the
petitioners be granted their permit without conditions

thereon.

DATED this A_z ., day of April, 1986.

District Judge
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of April,

foregoing

DECISTON -

CERTIFICATE OF MAILING

The undersigned certifies that on the .o _ day
1986, she caused to be mailed a copy of the
decision to:

Jim Jones

Attorney General
State of Idaho
Statehouse, Room 210
Boise, Idaho 83720

Benoit, Alexander, Sinclair, Harwood & High
Attorneys at Law

P. O. Box 366

Twin Falls, Idaho 83303-0366

Weaver & Melanson
Attorneys at Law
130 North Broadway
Buhl, Idaho 83316

Phillip J. Rassier

Deputy Attorney General
Department of Water Resources
Statehouse

Boise, Idaho 83720
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN MATTER OF WATER RIGHT PERMIT NOS,
47-7414A E. LeGRANDE NELSON

)
47-7425 ROBERT &/0R ALVA J. RING )
47-7426 ROBERT &/0R ALVA J. RING )
47-7435 ROBERT &/0R ALVA J. RING )
47-7451 GARY N. NELSON )
47-7520 RAY &/OR GLEN DEPEW ) NOTICE OF HEARING
47-7680 COLLINS BROTHERS, CORP. ) AND/OR CONFERENCE
47-7721 WAYNE R. MARSHALL )
47-7792 WAYNE R. MARSHALL )
47-7829 LARRY D. OLSEN g
PETITIONERS. )
)

On December 4, 1986, A. Kenneth Dunn, the Director of the Department of
Water Resources issued an order under Sec. 42-237a through Sec., 42-237g, Idaho
Code staying the approval of pending applications; suspending any further
development under existing water right permits; and ordering submission of proof
of beneficial use on the existing development, The above-referenced parties
have petitioned the Department for a hearing on the order under Sec. 42-1701A,
Idaho Code.

A11 of the parties have essentially the same concerns and, therefore,

the consideration of their petitions are combined into one hearing.

The Department has set the matter for hearing for Wednesday, March 26,
1986 at 10:00 A.M. in the Twin Falls City Council Room, City Hall, 1407 Second
Avenue East, Twin Falls, ID 83301.

The hearing will be held in accordance with the provisions of Chapters
2 and 17, Title 42, and Chapter 67, Idaho Code and adopted Rules of Practice and
Procedure of the Department of Water Resources. All parties shall have an
opportunity to respond and present evidence and argument on all issues involved.
A pre-hearing conference may be held beginning at the above set time.

Dated this /O day of March, 1986.

/

~ BOBBY p. F R
HEARING OFFICER

-
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¢ ~te of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

Mailing address:
Statehouse
: Boise, Idaho 83720
A. KENNETH DUNN ’ : (208) 334-4440

Direcror

January 13, 1986

Robert C. Weaver
Weaver and Melanson
130 North Broadway
Buhl, ID 83316

RE: 47-7680 (Collins Bros. Corp.)
Dear Mr. Weaver:

The Department acknowledges receipt of the petition for hearing
filed on behalf of the Collins Bros. Corp. in connection with
the Department's order dated December 4, 1985 relative to appli-
cations and permits in the Banbury GWMA.

The Department will schedule a hearing in the matter and will
advise you of the time and place for the hearing.

Sincerely,
A e
.. GLEN SAXTON, Chie
Operations Bureau

LGS:14t(Pl-1.78)

CC: IDWR - Southern Region
Collins Brothers

NOV 29 1988
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WEAVER ond MELANSON
Attorneys at Law
130N. Broadway
Buhl, Idaho 83316
Phone (208) 543-8268
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OF THE

STATE OF IDAHO
Department of Watet

TN THE MATTER OF GROUND WATER )
DEVELOPMENT IN THE BANRURY HOT) PETITION FOR HEARING
SPRINGS GROUND WATER MANAGE- )
MENT AREA, TWIN FATLLS COUNTY }

% k * k k k %

COMES NOW COILT.INS BROTHERS CORPORATION by and through
their respective attorney, Robert C. Weaver of the law firm
of Weaver and Melanson and pursuant to the provisions of
§42-1701A(3) request a hearing Dbefore the Department
contesting the validitv and requirements of the order issued
by the Department the 4th of December, 1985,

The reasons for contesting said order are as follows:

(1} Tdaho Code 42-237a(g) would first have to provide
for reasonable pumping levels from which to determine the
anticipated average rate of future natural recharge.

(2) That an approved permit for the use of the waters
of the State of Idaho for beneficial purposes having been
substantially completed is a vested right against which the
director of the Department of Water Resources is without the
power to condemn and the order allowing the taking is an
unconstitutional taking of a water right.

(3) That to the extent Idaho Code §42-1805 provides
for the suspension of an approved permit, the same is=
unconstitutional in that it is an authorized taking of a

vested right.

NOV 29 1988

2
RIS
S e e e g
W ot i e,
4 e e

NN VE L

DEC 23 1983




WEAVER end MELANSON

Attorneys at Law
130N Broadway
Buhl, Idaho 83316
Phone [208) 543-8268
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(4) That the ground water supplv within the area in
question 1is not being withdrawn beyond a reasonable
anticipated average rate of Ffuture natural recharge and
further, would be far below the rate of anticipated average
recharge if many of the water rights within said management
area were not being wasted presently.

(5) This petition is made for the further purpose of
determining the intent of the order as it affects the extent
of the use of the ground water and the development thereof
by the above applicant in its planned unit development.

(6) That the Director, before making such an order,
must first determine the extent tc which present
appropriators are wasting the resource.

DATED This ;;kﬂZZﬁgy of December, 1985.
WFAVER and MELANSON

Attorneys for Collins
Brothers Corporation
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o SENDER: C«npletanmﬂ 2,3, and 4
Add your address 'in the *‘RETURN 70"’
$pace on reverss.

{CONSULT POSTMASTER FOR FEES)
1. The foliowing service I8 requested {check ona).
T Show to whom and date defivered
[ Snow 1o whom, date, and address of delivery ..
2. [ RESTRICTED BELIVERY
{The nestricted delvery

3. ARTICLE ADDRESSED TO:
Robert C. Weaver, Weaver &
Me]anson, 130 N. Broadway

ARTICLE NUMBER
CJinsuren
Deon

Dneslsmso -
Olcernirien 138018
[Jexpress maiL

{Always obtain signature of addressee or agent)

| SIGNATY

| have racatved the article described above.
. Dlagdressee [ authorized agent

7/ DATE DFDELIVERY

3l

POSTMARK
(may be on reverse side)

6. ADDRESSEE'S ADDRESS (Oniy if requesied)

7a. EMPLOVEE'S
Fh7

#+ GPO: 1982.370-593

7. UNABLE TO DELIVER BECAUSE:

rf 47-7680

& SENDER: Compials items 1, 2, 3, and 4.
Add your address 'in the **RETURN TO""
$pace on reverse,

{CONSULY POSTMASTER FOR FEES)
1. The Tollowing sarvice is requested (check one).
] show 1o whom and cate deliversd .................
[ Show o whom, date, and address of dotivery.. ¢

9. [T] RESTRICTED DELIVERY..............coonneoenn. _—
(The meairicled delivery fae is chargad in adcition
1o the eturn receipt foe.}
TOTAL $&___

&3 _595%977

i . 2,

27 s ‘.J‘, 7 (A

4. TYPE OF SERVICE: ARTICLE NUMBER
Olreqistenen OJinsuren
ClcermiFien Ocoo |/ 5507 7/
[Jexpress mai

{Always obtain signature of addressee or agent}

SIGNATURE

41413934 NunL3y

6. ADDRESSEE' SW@ rﬂnly#

-0

d8d

Ze61 Aing'Ligr

1413934 NYNL3Y

© SENDER: Complete items 1, 2, 3, and 4
Add your address 'In the *‘RETURN TO"
Space oh reverse.

(CONSULT POSTMASTER FOR FEES)
1. The foliowing service is requested {chack one).
T Show to whom and date deliversd ...............
1 Show to whom, date, and address of deivery ..

2. [J resTrICTED DELIVERY ... .
mumumdwmmumwmm

0 the return recaipt fee.
oA s ¥

gﬁ?mﬁmﬁ@o%z rs, Qoep.
x 2427} Hhv\
Shkion, LAs Vtgu o
4. TYPE OF SERVICE: 5 ARTICLE NUMBER
CIrecisTereD gmsunen
ERTIFIED con
D express maiL [ 38q Q Vi
(Always obtain signature of addresses or agent)
| have recelvad the article described abova,
sicNaTuRe [ es [ Authorized agent

—_—
]

5. /OATE OF DELWE / IAR

5. ADORESSEE'S ADDRESS jomy o], VG 1=
\7k
7. UNABLE TO DELIVER BECAUSE: L £

% GPO; 1082-379-583

2861 Ainp 'L 19E wiod Sd

1d1393¥ NHNL3Y

(CONSULT mﬁmﬁn FOR FEES)
1. The following service s requested (chack ong).
1 Show to whom, date, and address of dellvery ..

2 1 RESTRICTED DELIVERY ......coevnvcsveenesnense
(The restricied daihery fo0
o the return receipt fee. }

9. ARTICLE ADDRESSED TO:
Collins Brothers Corp.

4. TYPE OF SERVICE: ARTICLE NUMBER
REGISTERED [CJinsuren
ERTIFIED Olcoo

] express MAIL /58(000,

(Always obtain signature of addressee or agert)
| have receivad the articla described above.
[ agdressen DAulhoﬂzed agent

07-7680 (1dt)
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HAME AND A - R O Registered Registered Mail: certificata of mailing or for
ADDRESS : - m Insured €] With Postal Insurance sdditional coples of this bisl.
OF SENDER s el O ) 0 M%wma ] Express Mail O Without Postal Insurance POSTMARK AND DATE OF RECEIPT
Handling [ Act. Valua | d Due Sender |[R. R. (5. D. 5. H. Roit. Del. Fes
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- f\ _ |
| Collins Brothers Corp.  47-7680 N _ ,

. |
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|
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S ~te of Idaho
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EYANS Mailing address:
Gavemor Statehouse
Boise, Idaho 83720
A. KENNETH DUNN (208) 334-4440
Direcror

December 12, 1985
CERTIFIED MAIL

Collins Brothers Corp.
Box 42427 Huntridge Station
Las Vegas, NV 89104

RE: Water Right Permit No. 47-7680
Gentlemen:

Enclosed is an Order issued by the Director of the Department of
Water Resources affecting pending applications for permit to appro-
priate the public waters of the State of Idaho and existing permits
for which proof of beneficial use has not been submitted to the De-
partment.

Also enclosed is a proof of beneficial use form which must be filled
out and returned by permit holders in order to comply with the en-
closed order.

As a permit holder, you should be aware that provisions of section
42-237e, Idaho Code, provide you may contest such requirements pur-
suant to section 42-1701A(3) and request a hearing on the matter,
provided that the request is received by the Department within fif-
teen (15) days after the receilpt of the Order. The reguest for
hearing must be in writing and must state the reasons for contesting
the requirements of the Order.

If you have any questions or need assistance, contact either the
Regional Office in Twin Falls (phone 734-3578) or the State Office
in Boise.

Sincerely,

z/éL-5>Z§EL”ﬂ/ 7{;7L—

/1. GLEN SAXTON, Chief
Operations Bureau

LGS:1dt (P1-1.53)
Enclosures

CC: IDWR - Southern Region
Bob Weaver




Swte of ldaho
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemor Statehouse
Boise, Idaho 83720
A. KENNETH DUNN (208) 334-4440
Direcror

SEPTEMBER 1, 1985

DEAR PERMIT HOLDER:

ACCORDING TO OUR RECORDS, YOU ARE THE HOLDER OF A WATER PERMIT ON WHICH PROQF OF
BENEFICIAL USE OF WATER WAS NOT SUBMITTED BEFORE JULY 1, 1985, WHICH INDICATES YOUR
PROJECT IS NOT COMPLETE. THEREFORE, YOU NEED TO BE AWARE OF CHANGES IN IDAHO LAW,
EFFECTIVE JULY 1, 1985, WHICH IMPACT ALL WATER PERMITS ISSUED BY THIS DEPARTMENT.

SPECIFICALLY, PURSUANT TO SECTION 42-2030, IDAHO CODE, THE DEPARTMENT MUST REVIEW ALL
PERMITS FOR WHICH DEVELOPMENT OF WATER USE WAS NO COMPLETED ON OR BEFORE JULY 1, 1985, TO
DETERMINE IF THEY MEET THE NEW REQUIREMENTS OF CHAPTER 2, TITLE 42, IDAHO CODE. RULES
AND REGULATIONS GOVERNING THE RE-EVALUATION OF PERMITS ARE NOT YET FINACTZED. HOWEVER,
IF YOU COMPLETED THE DEVELOPMENT UNDER YOUR PERMIT BEFORE JULY 1, 1985, YOU SHOULD SUBMIT
A PROOF OF BENEFICIAL USE STATEMENT, STATING THAT THE PROJECT WAS COMPLETED BEFORE JULY
1, 1985 SO THAT YOUR PERMIT WILL NOT BE SUBJECT TO THE REVIEW REQUIREMENTS OF SECTION
42-203D, WHICH READS AS FOLLOWS:

42-203D. REVIEW OF PERMITS - OPPORTUNITY FOR HEARING. - (1)THE DEPARTMENT SHALL
REVIEW ALL PERMITS ISSUED PRIOR TO THE EFFECTIVE DATE [JuLY 1, 1985] OF THIS
SECTION, EXCEPT TO THE EXTENT A PERMIT HAS BEEN PUT TO BENEFICIAL USE PRIOR TO
JULY 1, 1985, TO DETERMINE WHETHER THEY COMPLY WITH THE PROVISIONS OF CHAPTER 2,
TITLE 42, IDAHO CODE. IF THE DEPARTMENT FINDS THAT THE PROPOSED USE DOES NOT
SATISFY THE CRITERIA OF CHAPTER 2, TITLE 42, IDAHO CODE, THEN THE DEPARTMENT
SHALL EITHER CANCEL THE PERMIT OR IMPOSE THE CONDITIONS REQUIRED TO BRING THE
PERMIT INTO COMPLIANCE WITH CHAPTER 2, TITLE 42, IDAHO CODE. IF THE DEPARTMENT
FINDS THAT THE PERMIT SATISFIES THE CRITERIA ESTABLTISHED IN CHAPTER 2, TITLE 42,
IDAHO CODE, THEN THE DEPARTMENT SHALL ENTER AN ORDER CONTINUING THE PERMIT,

(ZYTHE DEPARTMENT SHALL PROVIDE AN OPPORTUNITY FOR HEARING IN ACCORDANCE WITH
SECTION 42-1701A, IDAHO CODE, AND SECTIONS 67-5209 THROUGH 67-5215, IDAHO CODE,
FOR EACH HOLDER OF A PERMIT THAT IS PROPOSED EITHER TO BE CANCELLED OR "MADE

SUBJECT TO NEW CONDITIONS.

YOU MAY OBTAIN PROOF OF BENEFICIAL USE FORMS FROM THE DEPARTMENT. IF YOU HAVE ANY
QUESTIONS, PLEASE LET US KNOW.

SINCERELY,

L. GLEN SAXTON ‘

CHIEF, OPERATIONS BUREAU . NOV ¢ v 1988
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JIM JONES
Attorney Generat
State of tdaho
Statehouse, Room 210
Boise, ldahe 83720
Telephone: (208) 334-2400

PATRICK J. KOLE
Deputy Attorney General

' Chief, Natural Resources Division

PHILLIP J. RASSIER

DAVID J. BARBER

Deputy Attorneys General
Department of Water Resources
Statehouse

Boise, Idaho 83720
Telephone: (208) 334-4448

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHQO, IN AND FOR THE COUNTY OF TWIN FALLS

IN THE MATTER OF: APPLICATION FOR

! PERMIT NO. 47-7680 IN THE NAME OF

‘ROYAL CREST, INC., COLLINS BROS.

iQCORP., Assignee.
Case No. 36030
COLLINS BROS. CORP., an Idaho
Corporation, BRIEF IN SUPPORT OF MOTION
FOR INVOLUNTARY DISMISSAL
vs.

19y

' A. KENNETH DUNN, Director, Idaho

20&Department of Water Resources,

21

22|,

23 i

24

25

26

27

'
i

)

)

)

)

)

)

)

)

)
Appellant ) OF APPEAL

)

)

)

)

)

)

Respondent, )

)

STATEMENT QF THE CASE AND OF THE FACTS

Nature of the Case

This case involves an appeal of an administrative deci-

sion by the 1Idaho Department of Water Resources (Department)

VH@Eiiujﬁfn a

BRIEF IN SUPPORT OF MOTION, Page 1 NOV 2y igpy
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having been filed within the 15 day period providedl

condition prohibiting the use of geothermal water solely for
irrigation purposes under the local public interest criterion of
I.C. § 42-203.

Course of the Proceedings

1. On November 20, 1980, application for permit no.

| 47-7680 was filed with the Department to appropriate 14.60 c.f.s.

of ground water. The proposed uses of the water are to supply
space heating for 110 homes (reduced to 99 at conference), com-
mercial and recreation use, and irrigation of 430 acres of land.
(R. pp. 1, 17).

2. On March 31, 1982, a conference was held before the
Department at which the applicant-appellant and several pro-
testants to the application were represented. At the close of
the conference, the parties agreed to allow the Department to
reach a decision based upon the conference and upon the records
of the Department, (R. p. 39).

3. On August 4, 1983, the Department issued a Proposed
Memorandum Decision and Order approving the application for per-
mit subject to the following pertinent condition:

(2) The use of water solely for irrigation
from this geothermal aquifer is not 1in the
public interest and, therefore, only the water
used for another purpose, that requires the
heat from the water, can be disposed of by
using it for irrigation.

(R. pp. 54, 60).

4. On August 31, 1983, the Department issued an Order

Adopting Proposed Memorandum Decision and Ord§%$m~-x
ik

| NUV 2 4 1988
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5. The Department's Order Adopting Proposed Memorandum
Decision and Order was sent to the applicant-appellant and other
interested parties on September 7, 1983. (R. pp. 5, 53).

6. On October 6, 1983, the Department received from

applicant-appellant a Motion To Modify In Part The Memorandum

' Decision, asking for a reconsideration of the decision based upon

the fact that the applicant had previously expended approximately
$95,000 in developing and installing an irrigation system for use
in conjunction with the permit. (R. p. 141).

7. On December 5, 1983, the Department issued an order
denying the motion to modify the decision. (R. p. 142).

8. On January 5, 1984, the appellant filed its peti-

ition of appeal with the District Court appealing from the
14

Department's Memorandum Decision and Order dated August 4, 1983,
9. On February 16, 1984, the Department filed with the
District Court the Agency's Record on Appeal.

10. On or about March 23, 1984, appellant filed its

'|Motion to Augment Record with a copy of water right permit no.

' 47-7705 in the name of Dan C. Skeem and/or Wayne B. Skeem., The

motion was denied April 27, 1984 because of appellant's failure

| to meet the 20-day time limitaion of I.R.C.P. 83(qg).

11. Appellant's appeal brief refers to and makes a
local public interest argument based upon the Department's appro-
val of water right permit no. 47-7705,

le-17).
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ARGUMENT
I.

THE APPELLANT DID NOT FILE A TIMELY PETITION OF
APPEAL.

AL The thirty-day statute of limitations con-
tained in I.C. § 67-5215(b) applies to this
proceeding and the Appellant did not file its
Petition of Appeal within thirty days of ser-
vice of the decision.

The appellants applied to the Department for a permit to
appropriate the public waters of the State. I.C. § 42-203 and
42-1701A (Supp. 1984) specify the administrative procedure
required under such an application and I.C. § 67-5215 (Supp.
1984) specifies the procedure for judicial review.

I.C. § 42-203 (Supp. 1984) states in pertinent part:

Any person or corporation who has formally
appeared at hearing, feeling aggrieved by the
judgment of the director of the department of
water resources may seek judicial review there-
of in accordance with section 42-1701A(4),
Idaho Code.

I.C. § 42-1701A states in part:

(4) Any person who 1is aggrieved by a final
decision or order of the director is entitled
to judicial review. The judicial review shall
be had in accordance with the provisions and
standards set forth in sections 67-5215 and
67-5216, Idaho Code.

I.C. § 67-5215(b) (Supp. 1984) states:

Except when otherwise provided by law, pro-
ceedings for review are instituted by filing a
petition in the district court of either the
county in which the hearing was had or the
county in which the final decision of the
agency was made, within 30 days after the ser-
vice of the final decision of
if a rehearing 1is requestedl
after the decision thereon.

BRIEF IN SUPPORT OF MOTION, Page 4 ‘ H
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Accordingly, 1I.C. §§ 42-203, 42-1701A, and 67-5215
(Supp. 1984) provide that review of determinations of the Depart-
ment regarding applications for water rights are governed by the
provisions of the Administrative Procedure Act and a petition
must be filed in district court within thirty days of the service
of the decision.

Here, the Department issued its Order Adopting Proposed
Memorandum Decision And Order on August 31, 1983. Interested
parties were served by mail with a copy of said order on September
7, 1983. Thirty days from that date is the date of October 7,
1983. I.R.C.P. 6(a). Accordingly, unless extended by the filing
of a timely petition for rehearing before the Department, the
last day when the present Petition of Appeal could have been
filed with the district court was October 7, 1983. The appeal
petition was filed January 5, 1984.

Rule 11 of the Practice and Procedure Rules and
Regulations for the Department of Water Resources then in effect
provided as follows with respect to the timely filing of peti-
tions for rehearing from Department decisions:

11. Rehearings

11.1 Time for Filing. Any party to a pro-
ceeding and affected by the order of the
Director or Board may apply for a
rehearing within twenty (20) days after
service of the order, Petitions for
rehearing shall, as to form and content,
conform to the requirements of Rule 3.5

and filing and service thereof shall con-
form to the requirements set forth in

Rule 7. Lyl 2 ’?ﬁ):ﬂ

. NOV2919s8
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11.3 Effect of Filing. The filing of a peti-
tion for rehearing shall not excuse com-
pliance with the order nor suspend the
effectiveness of such order unless other-
wise ordered, but it shall toll the run-
ning of any statutory time for appeal and
such appeal time shall commence upon
entry of an order denying the motion or
upon entry of an amended ruling.

The Department's letter of September 7, 1983 to the
appellant transmitting the approved application for permit no.
47-7680 along with a copy of the Proposed Memorandum Decision and
Oorder and Order Adopting Proposed Memorandum Decision and Order
contained the following instruction to the appellant concerning
further available administrative and judicial remedies:

Any person who does not agree with the deci-
sion of the department may request a rehearing
before the director within 20 days or may
appeal directly to the district court within
30 days of the date the decision is mailed.
R. p. 53). This instruction correctly reflects the legal require-
ment of Rule 11 of the Department's Practice and Procedure Rules
and Reqgulations regarding the timely filing of a request for re-

hearing. It also correctly reflects the time allowed for appeal

to district court by I.C. § 67-5215(b). Just as the district

' court has held in Wheeler v. Mclntyre, 100 Idaho 286, 289 (1979)

(discussed infra), to lack the authority to enlarge the time for
filing a motion to alter or amend a judgment under I.R.C.P. 59(e),
so too is the Department bound by its own rules regarding the
time allowed for filing a timely petition for rehearing.

It is a general principal that rules prescribing the

e Lot (% B
: H

methods of procedure within an agency have timse L
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are binding on both the agency and on the parties. See, Cooper,

1 State Administrative Law 266 (1965, See also, e.g., Williams

hv. Joyce, 479 Pp.2d 513, 524 (Or. App. 1971) (commissioner of

labor bound by own procedural rule not allowing hearsay evidence

over an objection); and George v. Arizona Corporation Commission,

322 P.2d 369, 371 (Ariz. 1958) (commission held to lack authority
to waive its rule that aggrieved party must file for rehearing
within twenty days).

For the convenience of the Court, coples of the Depart-
ment's published Practice and Procedure Rules and Regulations in
effect prior to October 31, 1983, and those in effect on and
after October 31, 1983 are appended hereto as Attachments A and
B, respectively, and are incorporated by this reference. T.C. §
67-5205(d) (Supp. 1984) provides that judicial notice shall be
taken of agency rules filed and published pursuant to section
67-5205. The Idaho Supreme Court has held that a rule or regula-
tion of a public administrative body has the force and effect of

law. See, Higginson v. Westergard, 100 Idaho 687, 690, 604 P.2d

51 (1979).

The appellant was served with a copy of the Department's

‘Order Adopting Proposed Memorandum Decision and Order on September

1
|

7, 1983. A timely petition for rehearing under the Department’'s
rules would had to have been filed within 20 days or by September
27, 1983. Since appellant's Motion to Modify the decision was
not filed with the Department until October 6, 1983, it was not

timely and it did not serve to toll the %ﬁhﬁ;ff

BRIEF IN SUPPORT OF MOTION, Page 7




1 | statutory time for filing an appeal to district court. Thus, the
5|l last day when the present petition of appeal could have been
3|l filed with the district court was October 7, 1983. Since the
4llpetition of appeal was not filed with the district court until

5| January 5, 1984, it was untimely and should be dismissed.

6| B. The determination that appellant's untimely
@ motion to modify the agency decision did not
7 toll the running of the 30 day appeal time
under I.C. § 67-5215(b) is supported by Idaho
B case law.
9 The conclusion that the appeal is untimely and should be

10|l dismissed is supported by Idaho case law interpreting I.R.C.P.
111 59(e) which is analgous to the Department's Rule 11 on petitions
12} for rehearing except that only 10 days are allowed for filing a

13 | motion to alter or amend a judgment under Rule 59(e) whereas 20

14{ days are allowed to file a petition for rehearing under the

& Cane

3";j15hDepartment's Rule 11. 7I.R.C.P. 59(e) provides:

ELERLERRY

16

Motion to alter or amend a judgment. -- A
motion to alter or amend the judgment shall be
served not later than ten (10) days after

15l entry of the Jjudgment.

19 The Idaho Supreme Court has decided several cases

20 holding that an untimely filing of a motion under Rule 53(e) does

. not toll the running of the time in which to file an appeal. 1In

'puphal v. Puphal, 105 Idaho 302, 669 P.2d 191 (1983), the Court

22
| considered the effect of a motion for modification or clarifica-

ltion of judgment in a divorce and property settlement case which

lwas filed approximately three months after entry of judgment. 1In

;;’W‘Ei? Sg stated:

concluding that the motion was not timely ﬁg

27J
? NOV291988
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Appellant also alleges that the trial court
erred in denying his motion for relief from,

2! modification or clarification of the judgment
i and order dated August 26, 1981, citing I.R.C.P.
3 59 and 60(b). Appellant's motion for "modifi-
cation or clarification of [the] judgment and
4 {the court's) order dated August 26, 1981," is
essentially a motion to alter or amend the
5 judgment under I.R.C.P. 59(e), which must be
served "not later than ten (10) days after
6 entry of the judgment." The appellant, how-
ever, did not file his motion for modification
7 until November 25, 1981, far in excess of the
ten days permitted by I.R.C.P. 59(e) for a
8 motion to modify either the memorandum deci-
o sion or the decree of property distribution.
0 105 Idahoc at 305-06.
]
» The Idaho Supreme Court reached a similar result in
1 Johnston v. Pascoe, 100 Idaho 414, 599 P.2d 985 (1979), in which
13 a motion under I.R.C.P. 59(e) had been filed 28 days after entry
14gof summary judgment. The discussion of the Court is as follows:
i Appellant has shown no case and research has

failed to reveal any case where the clerk's
failure to provide notice under either Fed.
16 Rule 77(d) or I.R.C.P. 77(d) affects the time
within which to file a post-judgment motion

phore Q0

Kimtebopae om0
Rovse icar

» 17 under I.R.C.P. 59 with the district court.
18 Therefore, even assuming that the motion's
denial was timely appealed, it must be con-
19! cluded that the district court properly denied
i the motion because more than ten days elapsed
20| from entry of judgment and filing of appel-
: lant's motion for an amendment of the Jjudgment
2M: under I.R.C.P. 59. I.R.C.P. 59(e) specific-
: ally provides "Motion to alter or amend a
221 judgment.--A motion to alter or amend the
L judgment shall be served not later than ten
23J (10) days after entry of the judgment." In
i this case the record shows that the motion was
04 filed on April 21, 1975, having been served by
, mail on April 18, 1975, which was some 28 days
251 subsequent to entry of the summary judgment on
March 21, 1975. I.R.C.P, 6(b) in specific
6 terms prohibits any extef#i6H Thr bhme "for
taking any action under HHidgfuiaa jah 2 (b)),
57 59(b)}, (4), (e), and 60(b), CPLT- the
| NOV 2 9 1988 ;
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extent and under the conditions stated in

them." Insofar as the provisions of 5%(b),

(d) and (e) are concerned, there appear to be

no conditions stated in them allowing any

extension of time. We therefore hold that the

trial court properly denied appellant's

I.R.C.P. 59 motion because more than 10 days

had elapsed from the entry of the judgment and

filing of the motion.
100 Idaho at 419.

It is important to note as pointed out by Justice

Bistline in dissent, that the trial court in the Pascoe case had
not stated that it was denying the motions for untimeliness and
that the record was clear that the motions were heard and deter-
mined on the court's view of their merit or lack thereof. 100
Idaho at 422, It is also true in the present case that the
Department's Denial of Motion to Modify in Part the Decision does
not state that the motion is being denied because of its untime-

liness. (R. p. 142).

In Wheeler v. McIntyre, 100 Idaho 286, 596 P.2d 798

(1979), involving a judgment of unreasonable forfeiture under an
installment real estate contract the Court determined a motion to
alter judgment filed 12 days after entry of judgment to be un-
timely. More importantly, however, the Court held that since the
motion was not filed within the 10 day period authorized under
I.R.C.P. 59(e) the trial court had no power to grant the

requested relief. The Court stated:

The *"Motion to Alter Judgment™ was a motion
brought under Rule 59(e), and was likewise sub-
ject to the strict 10 day requirement of Rule
59, Since the mot A NI EATMNed within 10
days of entry of fudgmind b ourt had no
power to grant the requested relief. [citing

NOV 29 1988 3
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6A Moore's Federal Practice § 59.12[2}] (24 ed.
1974)]. The motion was properly denied.

100 Idaho at 289,

Finally, in the case of Williamsen Idaho Equipment wv.

Western Casualty & Surety Company, 95 Idaho 652, 516 P.2d 1166

(1973), the Court held that a motion for reconsideration filed 13
days after entry of judgment in a case involving recovery of
costs of repairs to a truck was not timely under I.R.C.P. 59(e).
Further the court held that I.R.C.P. 6(e)} allowing three addi-
tional days where service has been by mail did not apply to a
motion under Rule 59(e).

It may be readily concluded from a review of the above
cases that the 10 day period to file a motion to alter or amend a
judgment under I.R.C.P. 59(e) has been very strictly enforced by
the Idaho Supreme Court. Rule 11 of the Department's Practice
and Procedure Rules and Regulations allowing 20 days to file a
petition for rehearing serves the same purpose as T.R.C.P. 59(e).
The Department's Rule 11 should be enforced in the same manner as
1.R.C.P. 59(e). Since the appellant's petition for rehearing was

filed with the Department 29 days after service of Order Adopting

| Proposed Memorandum Decision and Order rather than within the 20

day period allowed it was untimely and did not toll the running
of the 30 day appeal time provided by I.C. § 67-5215(b).

I1.
THE APPELLANT'S FAILURE TO FILE A TIMELY NOTICE OF
APPEAL IS A JURISDICTIONAL DEFECT AND THE DISTRICT
COURT SHOULD DISMISS THIS APPEAL.

I1.R.C.P, B83(8) states the cfg

BRIEF IN SUPPORT OF MOTION, Page 11/
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failure to comply with the timely limits provided by law for
appeals to the district court from decisions of administrative
agencies. I.R.C.P. 83(s) states in part:

The failure to physically file a notice of

appeal or notice of cross-appeal with the dis-
trict court within the time limits prescribed

| by these rules shall be jurisdictional and

shall cause automatic dismissal of such appeal
upon motion of any party, or upon initiative
of the district court. (emphasis added).

This rule of appellate practice is of long standing and

of uniform practice. See, e.g., Briggs v. Golden Valley Land &

Cattle Co., 97 Idaho 427, 434, 546 P.2d 382 (1976). I.A.R. 21,

which governs appeals from the Industrial Commission or from the
Public Utilities Commission to the Idaho Supreme Court, similarly
provides that failure to file a timely notice of appeal is a
jurisdictional defect.

In conformance with this long-standing rule of appellate
practice contained in I.,R.C.P. 83(s) the district court should

dismiss automatically the appellant's untimely appeal.

| II1.

, A MOTION TO DISMISS AN APPEAL AS UNTIMELY MAY BE
! MADE AT ANY TIME.

I.R.C.P. 83 generally provides the appellate rules

22?governing appeals from a decision of an administrative agency to

llto T.K.C.P. 83. I.R.C.P. 83(x).

the district court. Wwhen I.R.C.P. 83 does not contain the

necessary appellate procedure, the appropriate rule of the

I.R.C.P. or the I1.A.R. applies to the extent it is not contrary

I.R.C.P. 83 does not contain any prdviSLSj?specifically

NOV 29 1988
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providing when a motion to dismiss an appeal may be filed, but
I.A.R. 32(a) does contain such a limitation. TI.A.R. 32(a) states:

A motion for involuntary dismissal of an
appeal with prejudice for failure to comply
with these rules must be filed at least 21
days before oral argument on the merits; pro-
vided, a motion to dismiss an appeal for fail-
ure to timely physically file a notice of appeal
or to dismiss a petition for rehearing for
failure to timely physically file a petition
for rehearing may be made at any time.
{emphasis added).

Since the present motion is for involuntary dismissal because of
an untimely appeal, the motion is proper at this time.

CONCLUSION

The present record provides the district court all the
information necessary to resolve this appeal. The evidence is
undisputed that the appellant failed to file a timely petition of
appeal and therefore this district court should automatically

dismiss this appeal.

DATED this 304 day of ,0&(.9%5’/' , 1984,
[7y

RESPECTFULLY SUBMITTED

JIM JONES
Attorney General
State of Idaho

<
PHILLIP JV RASSIER
Deputy Attorney General
Department of Water Resources
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JIM JONES
Attorney General
State of idaho
Statehouse, Room 210
Boise, Idaho 83720
Telephone: (208) 334-2400

PATRICK J. KOLE
Deputy Attorney General
Chief, Natural Resources Division

PHILLIP J. RASSIER

DAVID J. BARBER

Deputy Attorneys General
Department of Water Resources
Statehouse

Boise, Idaho 83720
Telephone: (208) 334-4448

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO,

IN THE MATTER OF: APPLICATION FOR)
PERMIT NO. 47-7680 IN THE NAME OF )
ROYAL CREST, INC., COLLINS™ BROS:~--3
CORP., Assignee.

COLLINS BROS. CORP., an Idaho
Corporation,

Appellant
vs.

A. KENNETH DUNN, Director, Idaho
Department of Water Resources,

Respondent.,

e e g N Nyl St S Nmet St Vet NP et Naf eaF et

COMES NOW,

Idaho Department of Water Resources,

signed deputy attorney general, and

Record filed by the appellant herei

MEMO IN OPPOSITION TO AUGMENT RECOR

the respondent,

IN AND FOR THE COUNTY OF TWIN FALLS

»
'-‘-._._J

Case No,. 36030

MEMORANDUM IN OPPOSITION
TO MOTION TO AUGMENT
RECORD

A. Kenneth Dunn,

opposes the Motion To Augment

n and servedf?}*:ﬁffgf

NUV 29 1988

D, Page 1

Director,

by and through the under-
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ent on March 23, 1984.
Nature of the Case

This case involves an appeal of an administrative deci-
sion by the Idaho Department of Water Resources approving appel-
lant's application to appropriate water upon conditions restrict-
ing the use of geothermal water solely for irrigation purposes.
Pursuant to the agreement of the parties no hearing was conducted
before the Department prior to issuance of the decision.

Course of the Proceedings

The appellant's petition appealing the agency decision
was filed with the District Court on January 4, 1984. On January
5, 1984 the District Court entered an order directing that the
case proceed as provided in I.R.C.P. 83(u) and ordering prepara-
tion of a transcript of the agency proceedings.

On February 16, 1984 the Department filed with the Dis-
trict Court the Agency's Record on Appeal pursuant to I.R.C.P,
83(p) and I.C., § 67-5215(d) (Supp. 1983).

on or about March 23, 1984 appellant filed its Motion to
Augment Record in this proceeding.

ARGUMENT
I. APPELLANT'S MOTION TO AUGMENT RECORD WAS
NOT TIMELY FILED AND SHOULD THEREFORE BE
DENIED.
The administrative decision appealed from in this case

was issued pursuant to I.C. § 42-203 (Supp. 1983). As authorized

by I.C. § 42-1701A(4) (Supp. 1983) judicial rgview shall be upon

& " ",;' . . £
oo ©
NOV 2y 1yyg |

the record in accordance with the provisionf
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I.C. § 67-5215 (Supp. 1983) and I.C. § 67-5216 (1980). 1In addi-
tion, the District Court has properly ordered that the case will
be reviewed as provided in I.R.C.P, 83(u) which merely states

that court review shall be under the standards set forth in the

statutes of the state.

I.R.C.P. 83(q) which addresses the procedure to be
followed for augmentation of the record in this appeal reads as

follows:

Rule 83(g). Augmentation of the Record. -
Any party desiring to augment the transcript
and record may file a motion with the district
court within 20 days of the filing of the
transcript and record in the same manner and
pursuant to the same procedure provided for
augmentation of the record in appeals to the
Supreme Court.

I.A.R. 30 which addresses the procedure for augmentation
of the record in appeals to the Supreme Court referred to in

I.R.C.P. 83(g) reads as follows:

Rule 30. Augmentation or deletions from
transcript or record. - Any party may move the
Supreme Court to augment or delete from the
settled reporter's transcript or clerk's or
agency's record. Such a motion shall be
accompanied by a statement setting forth the
specific grounds for the request and, whenever
practicable, attaching a copy of the document
sought to be augmented or deleted. The motion
and statement shall be served upon all parties.
Any party may within fourteen (14) days after
service of the motion, file a brief or memor-
andum in opposition thereto. Unless otherwise
expressly ordered by the Supreme Court such
motion shall be determined without oral argu-
emnt [argument]. The recorder's transcript
and clerk's or agency's record may also be
augmented or portions deleted by stipulation
of the parties and order of the Shpuhe:Co
Any motion for augmentation and &R of
thereto shall be filed with the Cler

NOV 29 195y
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Supreme Court with the number of copies spe-
cified in Rule 32(e).

Since the agency record in this case was filed with the
District Court on February 16, 1984 a timely motion to augment is
required by I.R.C.P., 83(q) to have been filed by March 7, 1984.
Appellant's motion to augment should be denied because it was not
timely filed within the 20 day period provided by the rule.

II. THE AGENCY RECORD ON APPEAL MAY NOT BE AUGMENTED
BEFORE THE DISTRICT COURT WITH EVIDENCE NOT CON-
SIDERED BY THE AGENCY BELOW.

Appellant's motion to augment requests that the agency
record on appeal be augmented with a copy of water right permit
no. 47-7705 in the name of Dan S. Skeem and/or Wayne B. Skeem for
the appropriation of 25 cfs of water for hydropower. The agency
record does not indicate that permit no. 47-7705 was considered
by the Department in making its decision on appellant's applica-
tion for permit no. 47-7680. It would be inappropriate for the
District Court to allow the agency record on appeal toc be
augmented with evidence that was not considered by the Department
in making its decision,

The appropriate procedure to be followed in this cir-
cumstance is provided by I.C. § 67-5215(e) (Supp. 1983) which
states:

(e) If, before the date set for hearing,
application is made to the court for leave to
present additional evidence, and it is shown
to the satisfaction of the court that the
additional evidence is material and that there
were good reasons for failure to present it in
the proceeding before the ag;‘ﬂ?‘ the court

may order that the additiong€s/ey{dence be
taken before the agency upon cond¥s@#y. ;

)
LB

! NOV' .
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mined by the court. The agency may modify its
findings and decisions by reason of the addi-
tional evidence and shall file that evidence
and any modifications, new findings, or deci-
sions with the reviewing court.

The Idaho Supreme Court dealt with a similar motion to

augment in Jensen v. United States Fidelity And Guaranty Company,

76 Idaho 351, 354, 355, 283 P,2d 185 (1955) and disposed of it as
follows:

A motion by respondent to augment the record
on appeal to include exhibits not in evidence
when the matter was determined below was here
made. Such exhibits are not a part of the
record on appeal. Hence the motion is denied.

CONCLUSION

For the reasons stated herein appellant's motion to

augment should be denied.

»”

Respectfully submitted this SV day of April, 1984.

4 \(7.lé%}44kﬂA\J
PHILLIP J. /RASSIER

Deputy Attorney General
Department of Water Resources
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this $Y%4.day of April, 1984, a
true and correct copy of the foregoing MEMORANDUM IN OPPOSITION
P0 MOTION TO AUGMENT RECORD was mailed, postage prepaid,
addressed to: Robert C. Weaver, WEAVER and DYKAS, P.A.,

Attorneys at Law, 130 North Broadway, Buhl, Idaho 83316.

' b5 O Lopsron
PHILLIP J. RASSIER
Deputy Attorney General

Department of Water Resources
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: BY..CN.
IN THE DISTRICT COURR  OF THE FIFTH Jumxcmaamalg.fv'm OF . Tu@

STATE OF IDAHO EN AND FOR THE COUNTY OF TWIN FKZLS'f*hERh
* % *, * P S A t * A * * *

IN THE MATTER OF: Application for

Permit WO. 4%*768Q in_the Name of

ROYAL_CREST, INC., COLLINS BROS _ _
CORP, Assignee, ' o o
Cage Number 36030
ORGER ON. APPEAL FROM THE

)
)
)
)
)
| )
‘Plaintiff_and }
i )

; SEPARTMENT OF WATER RE~
}
)
)
)
)
)
)

SQURCES TO{DISTQICT COURT

pefendant _ and

The qbove captloned matter havxng been appealed to “the
“qutrlct Court freom Department of Water Resources, and being. Dlaced
~on the the calenﬁar of the under51gned, IT 1S ORDERED '

1. That this case will be reviewed on appeal as provided
in I.R.C.P. 83(u};: S ‘ o

Z. That a transcrlpt of the proceedlngs bef@ré“the De&
vartment of Watal Resouroe@ will be requxred*
o 3. That the appellant, within 14 days of the date of thlﬁ
order, pay to the trial transcriber the. estlmated transcript fe& _ .
computed in accordance with Rule 83(k} and shall order the transcrlber T
to prepare a transcript in accordance with that rule;

4, 1f the transcript is to he prepaxed by a prlvately re—'
~ tained transcriber or rendxter, it shall be prepared in accordance
with Rule 83(k) (1) (3);

5. Copies of this ordetr shall be served by mail by the
Clerk of the NDistrict Court upon the following partles or their. at-

Ctorneys: _ _
(a) Appellant(a) (Datw of Service- -'_/lfé,f f}( )
(ﬁ/’#kespondent(s {Date of Service: P ¢ - 3}( )
(¢c) Transcriber (Date of Service: ‘;m )
LATED this  5th 8gy of January . s l9ﬁ4..

A,,,E DNE //

. DlStflLt Judqe




APPLICABLE RULES FOR APPEAL TQ“DISTRICT COURT

On all appeals {(Civil & (rlmlnal) from Haqlstrate DlViSlon ta _
District Court, attention is dlrected tQ the rontents of the follow~

ing rules -as applicable to the nartlquar case:

Rule 83, Idaho Ruleq of Civil Procedure
Rules 13(b), 14, 16 and 34, Idaho Kmpellate Rules.
Pursuant to Rule 83(v) the time allowed for filing appeal
- briefs in Rule 34{c}, Idaho-Aw#éllaté nges,_is‘reduced to the

following in apmeal¢ to Dis trlvt Courts

rppellant's brief - 15 days
Respondent's brief - 10 days

Reply brief -~ only upon special. leave to file.
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WILAVER and DYKAS, P.A.
Attorneys at Law

130 North Broadway

Buhl, Idaho 83316
Telephone (208) 543 8268

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR TWIN FALLS COUNTY

* % * * k k k * k %

In the Matter of:
APPLICATION FOR PERMIT NO.
46-7680 IN THE NAME OF
ROYAL CREST, INC., COLLINS
BROS. CORP, ASSIGNEE

Case No.
PETITION APPEALING
MEMORANDUM DECISION AND
ORDER OF DEPARTMENT OF
WATER RESOURCES

Nt v "

x k % *k Kk %k % *x * %

COMES NOW, the petitioner, COLLINS BROS. CORP.; an
1daho Corporation, by and through its attornefs,IWeaVer and
Dykas, P.A., and pursuant to Tile 42, Idaho Code, Chapter 2,
respectfully petitions and appeals to this Court of an Order
modifying the Memorandum Decision and Order, dateé the 4th
day of August, 1983, handed down by the Director of the
Department of Water Resources for thé State of Idaho, by
strikihg paragraph 2, 3, 5 and 6 of said Order and allowing
for use for irrigation according to‘appiiéatién.

Petitioner alleges that the point éf diversion of water |

|
set forth in petitioner's Application for Permit is situated’

in Twin Falls County, Idaho.

Herewith submitted are certified copies of petitioners'

Application, as Exhibit "A", and the De%f ﬁféﬁf?? er

Resources Memorandum Decision and Order in this matter, as

NUV 2 v vy
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Exhibit "B".

The reason for petitioners appeal is that the
Department of Water Resources has ordered that'petitioners'
application for water permit is approved‘subject,ﬁo the
condition it not used for irrigation as requested which is:

1. In violation of applicants constitutional rights,

3
2. ' In excess of statutory authority of the

Department,
3. Effected'by error of law as to ground water
rights.

' |
. Petitioner herewith certifies that he has served upon

the following persons claiming to be adversely affected who

appeared at the prdtest hearing, by mailing to them,

certified return receipt requested copies of this petition

and exhibits:

Department of Water Resources
450 West State
Boise, Idaho

Collins Bros. Corp.
Box 42427

Huntridge Station
Las Vegas, Nv. 89104

Robert S. Luntey
Route # 3, Box 195
Buhl, Idaho 83316

Mr. and Mrs. Dale Durrant
Route # 3
Buhl, Idaho 83316

Fred and Frances Kambrich
Route # 3 B AL 1k 1 e e
Buhl, Idaho 83316 '1g'€‘_<”,¢j“¢f*“

L
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‘Mr. and Mrs. G. W. Anderson
Route # 3 Box 172
Buhl, Idaho 83316
WHEREFORE, Petition prays for an Order of the Court:
1. Setting a time and place for hearing of this
appeal; and
2. For an Order modifying the Memorandum Decision and

order by striking paragraph 2, 3, 5 and 6 of said Order.

5 DATED this _4géé;day of January, 1984.

Astorneys at Law
130 N. Broadway, Bubl, ID 83316
Phone (208) 543-8268
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WEAVER and DYKAS, P.A.

ROBERT C. WEAVER

Attorney for Petitioner
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CERTIFICATE OF MAILING

1 HEREBY CERTIFY that on this %?ézz;day of January,

1984, a true and correct COpYy of the foregoing PETITION
APPEALING MEMORANDUM DECISION AND ORDER OF DEPARTMENT OF

WATER RESOURCES was mailed, postage prepaid to:

-

Department of Water Resources
450 West State
RBoise, Idaho

Collins Bros. Corp.
Box 42427

Huntridge Station
Las Vegas, Nv. 89104

Robert S. Luntey
Route # 3, Box 195
Buhl, Idaho 83316

Mr. and Mrs. Dale Durrant
Route # 3
Buhl, Idaho 83316

Freq and Frances Kambrich
Route # 3
Buhl, Idaho 83316

Mr. and Mrs. G. W. Anderson
Route # 3 Box 172
Buhl, Idaho 83316
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el ' : : _I‘ | L Idcnt.rh,go. Z)-— Fs
_Alee O T - STATE OF IDAHO =~ .

9\ DEPARTMENT OF WATER RESOURCES

N‘ \0 | APPLICATION FOR PERMIT

To app riate the publlc waters of the State’ of ldaho
dmé ABoks 4c/) o . L

'l Nama of applncant ééém fg&ié _Z/-7Z' ‘ ' Phone _4—70z-é; _7é -/5 Zd

'Postofficeaddrass 5y / Ly 2/ 2, Le A, _ F

>

i

2 2. SOurce of watcr wpplv /7 Z/ " whichisa trlbutary of

PR

% "3, Location of potnt of dlvanlon is %of . Yof Sectlon - ‘."’I'cwnsh.ip; |

R

Ranco : B M. : &/:/7 @//5 C County, addnt:onal pointsrcf divenlon if any.
| ' 5 5 25444££§ SR R
. 4, Water will bé used for tha followino purposes

Amount ) ”‘&ém//p/é&& purposes from zé,w 4 Qg; i& (both datcs lncluslve) u

{cfs or acx nt per -nnum)

Amount mé é for mdéag_ purposes from @ { éc/é/ (both dates inclusive) . '

{cte or aer
purposes from 2 £ to L 2/ (both dates inclusive) ot

.
Lt e é,._.......:.?' i
Amwn%forfﬂ" sl ) purposestrom Lz £ o Lz 5/  (bothc dates inclusive)

{cts or scre-{#et por ennum}

5. Total quantity to be appropriated:

8. [ G2 cubic fest per sacond and/or b | ' - acre-feet per annum."

6. Proposed diverting works v .

a. Description of ditches, flurnes, pumps, h.eadgatas, etc. Acﬁ iZa‘ 72 M -, %;4
Lo B //4//7 Lz g /é__/z_gﬂ_@;&a_méﬂf -
| Lazstr Oumpes o

-

.b. Height of storaga dam ' faet actwe reservoir capacity e acre-feet: total reservoir N

_ capacity | acra-feet materials used in storage dam:

Period of year when water will be diverted to storage ' . to inclusive.
! ] {Month/Day) Month/Day}

| ¢. Proposed well diameter is é é é Inches, proposed depth of well is,‘bv/p/éga feet. ;

7 Time required for the complatlon ‘of the works and application of tho water to, the proposed benefucnai
I

‘use is f"z ; years {minimum 1 year ~ maximum & years).

" g, Dascription of proposed usas: e
~a. If water is not for‘irrigation: ' Zee @’M()fés

(1) Give the place o'f use of water: % of % of Section Township
Range ' B M.

(2) Amount of power to be generated ‘ horsepower under ‘ feet 6f'_ head.

~(3) List number of each kind of livestock to be watered
L5 ad _borses
(4) Name of municipality to be served

su ppliéd with domestic water ﬁ'Q .

- - EXHIBIT "A"



|
[ e e e s by .
. b If water is for irrigation, indicate acreage in each subdivision in the tabutation below:

- T ONER . NW% . SWY ‘ SEX
TWP | RANGE | SEC, . TOTALS
| NE% INW% | 5wk | SEX | NE% | Nwi [swx | sex [Nex [nwx] swx| sex | NEX |nwx | swi| SE%

| | ' ‘ | -
95 el | 30l 5| \blzz| 18 P2

95 \ely | | 1 ls 50| | 70
25 ME\W0| | te\nla | | oo _ S0\ Z#S

. Total number of acres to be irrigated O

¢. Describe any other watgr ht r })1e sa )oses as described above.

ud Crzel z/ . '/44/:5’ /95 4:/?5

Mﬁ m&’é@ ﬁﬁs ﬁ/& aerex. IO //Z-gg |

9. a, Who owns the property at the point of diversion

b. Who owns the land to be wrtgated or place of use ,Z/jg/ 425/ 77,

c. If the property is owned by a person other than the appl:cant “describe the arrangement enabling the
{

applicant to make this filing p;f;/ g_// Qé %ﬁ (?Q/’Q. ‘

10. Remarks

54554 s
54444/‘{ .gg , zgg Z/{f; 2.

Loca oz e/ Zé/f/mﬁdd/ Ll
st et srds b s ll, 795 A E LY.
¢ Z ofé /0/7. 074 Lonrestoc f:/ (;éwﬁc?/zzj(g/ Z/Sé’ i
///ﬂz//;-//s )
|. | . "ZA/F'd /£ 55—4, g;: /%)
0 sd/z/ 4. wz /4 /4

X A s*E“A//M S /¢’ 0////‘7
7% 12/45 g,w
" Lxrsss 1ol dﬁc’r Zoolserc; /zx//

_ﬂﬂ?f’é . - NV 28 gggé '
T T j




BAR M p of proposed project: st ow clearlv the prOposed point of diver ion, place of usa, section number,
oimshlp and range number. v .

T

1]

| - 4 -
)
' | | ‘ / |
ot pAbsnave— RvER .;-_—/1/ '
w? D 7771 T M e i
1" TN b
P P/ - €¢‘§5§:
i Sec o \)( e zAY 4
o r/ ) ?.'.a%_-
. ] ( I
T 3 o dfy ( |
-‘.: I@I; | b
[ —” .

(W P

gacd

Scale: 2 inches equal 1 mile,

BE IT KNOWN that the undersigned hereby makes application for permit t appro;:ﬁ%pe the,public waters‘of
the State of Idaho as herein set forth, NOV 2 ¢ 1888 ' i

‘ - : »Appheant



- Received by Ag)'- __ Date [‘/chtrm Time /30 POA .

Preliminary check by _ M Fee $ 325 2 sgc Pl

. ] /| .
' "' Receipted bvﬁmm.?&a Date ‘% Lo
Publication prepared by m% Date /- % /o

Published In . Zoeance ) reccte’

Publication dates _ ”74 v~ /gé%’

' ?qblication approved my?m_. . Date /61/7/?}’1

Protests filed by: _ e
o } ‘

Copies of protests forwarded by
Hearing held by __- ' Date

Recommended for  approval denlal by

= o — ‘ W
v
. 1

ACTION OF THE DIRECTOR, DEPARfMENT OF WATER RESOURCES

3

. This is to certify that | have examined Application for Permit to appropriate the pUiné waters of the State

o of Idaho No. _ , and sald apblication is hereby | - o .

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

¥

b. Proof of constructio'n of works and application of water to beneficial usé shall be submitted on or be-

t

fore ' g , 19 .

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not exceed 0,02 cubic feet per second for each acre of land.

d. Other:

Witness my hand this dayof : L1,

I : . ; R _ Director

W,



of Hater Resources issued his finel decision -and order in the above captioned

© matter.

: decision based upon the fact that the applicant had’ expended approximately_

. '

" had developed his irrigation system, but he felt that the protection of the‘_

BEFORE THE DIRECTOR OF THE DEPARTHENT OF UATER RESOURCES
~ OF THE
" 'STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST APPROVAL OF

e R T ) DENIAL OF MOTION
APPLICATION FOR PERMIT NO. 47-7680 IN THE NAME OF ) - TO MODIFY IN'PART
_ o P R ' N THE DECISION
ROYAL CREST, INC., COLLINS BROS. CORP., ASSIGNEE " ; e
1 S g - ‘ .,..:' ,__‘. . "f' § .“. .

On August 3, 1983 A. Kenneth Dunn, Director of the Idaho Department.;

-".'." "‘ H

",‘;.L“‘ .J! s‘"

on October 6, 1983 a motion for the Director to reconsider his August. 31,1983

$95,000, 00 developing an irrigation system

1-, :-.*4.-..

_ The Director was aware when he reached his decision that the applicant

artesian hot water source was of utmost importance and that the applicant should'j

O

. not deplete that source for irrigation when a cold water source would suffice.

THEREFORE the mot{on to modify the decision and order is denied along

4 .
1

 with the request to hold a hearing on the motion. ' - ‘5;17"

* Dated this ,E’L& day of 7 ;?'.av Gers 1983,

Robert C. weaver. attorney for. the applicant Collins Bros. Corp.. filed'-f

- ‘ ‘EXHIBIT "B" ' -



BEFORE THE DIRECTOR OF THE DEPARTME&T
OF WATER RESOURCES OF THE

STATE OF IDAHO

"IN THE MATTER OF APPLICATION FOR .
PERMIT NO. 47-7860 IN THE NAME OF
ROYAL CREST INC. COLLINS BROS. CORP.,
ASSIGNEE , . - ‘ .

ORDER ISSUING
PROPOSED DECISION

L A e i

: A. Kenneth Dunn, Director of the Department of Water
Resources, having reviewed the attached proposed. decision pre=
pared by his appointee, Bobby D. Fleenor , who conducted
the hearing or who has read the Lecord in this case, hereby
approves the same as a proposal for decision pursuant to Idaho
Code, § 67-5211 and orders that said proposed decision and a copy
of this order be served upon each of the parties' to these
proceedings who appeared at the hearing on March 31. '
1982, of this matter or upon their attorneys, in accordance with =
Rule 7.3 of the Rules of Practice and Procedure of this Depart-
ment. ' ' _ ‘

Each party to these proceedings who appeared at the
hearing is hereby afforded the opportunity, pursuant to Idaho
Code §§ 42-1701A and 67-5211, to file exceptions to the attached
proposed decision and to present briefs and oral agruments® in’
accordance with the provisions of this order. Exceptions may not
pe filed and briefs and oral agruments may not be presented by
parties who did not appear at the hearing of this case. If no
timely and proper exceptions are received, an order by the
. Director will be -entered adopting and 1issuing’ the proposed
. decision as his final decision. ' '

I- . i .‘ '
T EXCEPTIONS |

A. To be considefed by the Director, exceptions must:

1. be received,bf the Director on or before the 15th day.
following the day of service of this Order and the proposed
decision, ‘ : ' '

2. v specifically. identify the portions '0f the proposed
decision to which exceptions .are made and specifically state
the grounds for those exceptions, and

3. be sent to each of the parties who appeared or their

attorheys. - '

B. Exceptidns ndt in compliance with the above stated require-

ments will not be considered and will be deemed an acceptance of

the propose decision. ‘ -
' K IT.

- BRIEFS

A. Any briefs in‘support of exceptions ﬁo the proposed decision
shall be filed with the Director at the same time that party's
exceptions are filed with the Director. ‘ :

B. Any party desiring to file a brief in response to any
' ‘éxceptions filed by any other party may do so by. filing such
bhrief with the Director on or before the 15th day following the
last day any exceptions by any OUngmgk Ly were served upon that

‘party desiring to respond. i.l;.,g-;g




I1I.
ORAL.ARGUMENTS

t

A. No oral arguments before the Director on the proposed
decision will be held unless specifically requested by a party
filing exceptions to the proposed decision and unless that
request is filed with the Director concurrently with the filing
of that party's exceptions. ‘ :

B. If oral agruments have been properly reguested by a party
filing exceptions, any other party, upon reasonable notice to the
Director, shall have the right to present oral arguments in
response to the exceptions filed. : :

c. Oral. arguments before the Director on exceptions to the
proposal for decision shall be heard at the discretion of the
Director, pursuant to JIdaho Code, § 42-1701A. After all
exceptions, briefs and requests for oral arguments. have been
received, the Director will decide whether to hear oral
agruments, If oral arguments are to be heard, the Director will,
within a reasonable time, set the case for oral agruments and
notify each party of the place, date and hour the oral agruments

will take place and of the period of time allocated for the

arguments of this case. Unless the Director orders  otherwise,
all oral agruments shall be heard in Boise, Idaho.

: Iv. ' ‘
CERTIFICATION OF SERVICE

A. All exceptions, briefs, requests for oral arguments and other
matters filed with the Director in connection with the proposed
" decision shall be served on all “other parties "to these
proceedings in accordance with Rule 7.2. - ,
/ V. _ Co .
' 'FINAL DECISION ' ‘

rs

A. Following the sybmissien of all exceptions and briefs and
oral agruments, if they are heard, the Diréctor shall issue a

final decision adopting, modifying or rejecting and replacing the

proposed decision, Copies of the decision and order shall be
served on all parties. ' ‘

Dated .this . 4 day of : August , 1983.
;£Z£;%—- Ll e
AS K ETH . DUNN ”
Diregtor ' :

Department, of Water Resources [

L | S o Lo 1998

. 5* Ay P s e B W



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE '
STATE OF IDAHO

IN- THE MATTER OF APPLICATION FOR PERMIT

) PROPOSED
)
NO. 47-7860 IN THE NAME OF ROYAL CREST ; MEMORANOUM DECISION
INC. COLLINS BROS. CORP., ASSIGNEE ) " AND ORDER
. ' ) ‘

0n November 20, 1980, Royal Crest Inc. filed an app11cat10n with .the
Department of Water Resources for a permit to appropriate 14.60 cub1c feet per
second of‘water from a groundwater source.

" The applicant proposed the following amounts, uses, and periods of

use:
AMOUNT (cfs) usE . PERIOD OF USE |
0.40 Domestic 11 Through'12/31
6.60 - Irrigation 4/1 Through 10/31
2.70 Commercial 1/1 Through 12/31

4.90 Geothermal 1/1 Through 12/31

-

The applicant prOposed to divert the water from three artes1an welils
located 1n the SE1/4NE1/4, SE1/4S5E1/4, Section 10, SE1/4NN1/4 Section 14,
Township 9 South, Range 14 East Boise Meridian, Twin Fa]]s County.

The water was proposed to be used for domest1c supp1y to 110 homes,
commercial and recreationa1 uses, and 1rrigat1on of 430 acres within the
S1/2NE1/4, E1/2NW1/4, NE1/4SW1/4, N1/2SEl/4, SE1/4SE1/4 Section 10, SW1/4NW1/4,
W1/25W1/4, Section 11, W1/2NE1/4, N1/2NWl1/4, SE1/4NW1/4, Section 14, Township 9
South, Range 14 éast. | |

Notice of the application was published in the Twin Fa11s‘Times News
_on December 18 and 25, 1980. In this notice, the geotherma1 use of water was
" jdentified as being.for power. No protesté were received against the
apprcetion.

n Ju1y 24, 1981, the Oepariment requested thet the applicant submi%
an aff1dav1t of res1dence 1n accordance with lﬂiﬂg Code, Section 42-205. The
comp1eted affidavit was received by the Department on December 30, 1981, On
‘December 10, 1981 the Department was advised by the app11cant that the geo-

thermal use 'was intended for the heating of 110 homes, and the application was

amended to describe that geothermal use of the water.

On December 15, 1981, the application was ass1gned from Royal Crest
L : , " NOV 2 1yog




t

l'ITEMS CONSIDERED BY THE DEPARTMENT:

Drilling, April 4, 1974,

', Inc. to Collins Bros. Corp., 130 N. Broadway, Buhl, Idahol 83316,

A notice of the amended application was published in the Twin Fa119\

Times News on December 24 and 31, 1981, This notice described the geotherma)

use as "Heating". |
.-On January 1,- 1992, protests were received from Fred and Frances
Kambrich, Mr.‘and Mrs; Dale Durrant, Mr. and Mrs. G. W. Anderson, and Robert S. .
Luntey. On march 31, 1982, a conference in the matter‘was held in Twin Falls.
The applicant was represented by Robert C. Weaver, Attorney.‘ The protestants'
were present and represented themselves. B | o
The’ protestants stated that pressures had dropped in their exist1ng

artesian we11s ‘since the completion of the app1icant s wells., They expressed

- concern that the artesian aquifer would be dep1eted and called for a study and

management of the area by the Department.

Protestant,Luntex also obJected to the year;roUnd period of use for
heating proposed by the applicant and to the proposed use of- artesian geothermal
water for 1rrigat1on._h,

K

Attorney Weaver stated that the app]icant‘s intent was to create a hot

water supply to 9% homesites in a planned unit subdivision, and that the year-

round period of use for heating was intended to include not only space heating,

- but also other heating uses such as saunas which might be installed by home-

owners. He also requested ;an opinion from the Department on whether the
irrigation'use‘was properly a matter for review since only the heating use of
the water was changed\on the amended application.

At the"close ‘of the conference, the part1es agreed to al]ow the
Department to reach a decis1on based upon the conference and upon the records of
the Department. o - : '

Based upon his‘understanding of the law, and the following indicated
records, the Hearing Officer proposes the following Findings of Fact,
Conclusions of Law, and Order: | o

| . |
' (1) Nater Resources Investigations Open File Report 80-563,

!

“Geothermal Resources in the Banbury Hot Springs Area, Twin Falls County,.
Idaho", U. S. Geo]ogical Survey, August 1980.
" (2)  Log of a well completed for Robert Luntey by Boley and Henry

(3) 'Log of a well comp]eted for Edward Kerpa by Bo ey, enry, and
o NOVRY 1958

PROPOSED MEMORANDUM DECISION AND ORDER - 2 » - o



- FINDINGS OF FACT

' Weech Drilliing, March 15, 1871,

i

| (4) Log of a well completed fﬁr Dick Kaster by Elsing Drilling,
October 9, 1975, - . |

(5} Log. of a well completed for Al Collins by Elsing Drilling,

Octﬁber 10,«19??. - | - : ' _

(6) Log of'a‘weT1 completed for Collins Bros. bj.Sherman Couch Well
Dril14ng, July 10, 1980. SR o I

| (7) Log of a well completed for Collins Bros. by Sherman Couch we1i

Drilling, August 11, 1980. f |

(8) wWater License No. 47-7115 " . .

(9) Water ?ermit,No. 47-7205

(10) Water Permit No. 47-7261

(11} Water Permit No. 47-7312

(12) Water Permit No. 47-7551

(13) Water Permit No. 47-7580

L]
-

(1) The'we1ls and groundwater rights of the parties, as shown by the
records of the Department are as follows:
| o

NAME OF  USGS DWR QELL LEGAL WTR.RIGHT - PRIORITY DATE WELL

USER - WELL# DESIG. DESCR. NUMBER DATE COMPLETED
Durrant & 9S14E Kaster#l SENW 4  47-7312 11/24/75 10/09/75
Kambrich 4B0C1 9514
Luntey © 9S14E Kerpa#l SENE 9 47-7115  4/08/71 3/15/71

! 9ADC1 - 9S14E ‘
Luntey 9S14E Luntey SENE 9 47-7205 5/10/73  4/04/74
: | 9ADC1 9S14E 47-7580 10/05/79
Anderson 9S14E .Anderson NWNE 23  47-7158 uhknown' unknown
' ‘ .23ABD1, ~ 9S14E : -
" Royal Crest'_ -- Collins SENE 10 47-7680 11/20/80 10/10/78

~ Bros #1 9S14E

Royal Crest -- Collins SESE 10 47-7680 11/20/80  7/10/80 .
' Bros #2  9S14t . '

Royal Crest -- Collins  SENW 14 47-7680 11/20/80 * 8/11/80
Bros #3  9S14E . ‘

(2) The groundwater rights of the protestants are senfor in priority
to the filing of this application for permit except possibiy that of Mr.
Anderson. . - . o

(3) The only filing found for Mr. Anderson's well is lapsed permit

No. 47-7158.  That permit was for domestic, fish propagation, f?fzsiﬁff*

purposes, but it lapsed in December, 1975. The use of this NE1NLNPE&fﬂﬂ§§tiC

purposes, however, begﬁn prior to November 20, 1980, the date application No.

PROPOSED MEMORANDUM DECISION AND ORDER -- 3 - ...



47-7680 was filed. |

(4) Protestants have, since their wells were drilled, been able to
obtain water under their rights by a11OW1ng it to flow from the wells under
artesian pressure without the necessity of pump1ng

(5) The wells of the parties to this matter are within the Banbury
Hot Springs Grouhdweter Manapement Area created by the Director on April 12,
,1983. |
‘ | (6) The applicant holds water right permit No. 47-7261 for irrigation
of some of the lands described in this app]icat{on for permit, but from surface
water sources. fhe Department has made a field examtoation and has found that
131 acres'of land being irrigated are within the place of use proposed under
perm1t No. 47-7680.

{7) The. applicant holds water right permit No 47-7551 for the
irrigation o% 83 acres of the same land as proposed as the place of use under
permit No. 47-7680.

{8). The Director must consider accordwng to Sect1on 42-203, ldaho
Code, the 1mpact of the proposed appropriation, whether protested or unpro-
tested, upon other water rights. |
CONCLUSTONS oF LW |

(1} Reductions in artesian pressure in wells with1n the Banbury Hot
Springs Groundwater Management Area is not considered as an injury to existing
water rights since there remains to be sufficient water available in the source
to satisfy the prior existing water rights. . - : | : !

(2) A plan for casing and sealing these wells shall be subm1tted to
the Director for approval prior to the water being diverted under this permit.

(3} It is not in the ]oca] public 1nterest to deplete an artesian hot
water aquifer for a purpose that could be served us1ng‘a co{d water source

(4) Applicant is entitied to use groundwater to supplement water frdm
surface sources for 1rrigation. ‘

(5) It is proper that the effect of the use of the water for
irrigation purpose on other water rights be considered. |
ORDER |

| IT 1S THEREFORE, HEREBY ORDERED that Application for Permit No.
47-7680 be, and is APPROVED subject to the following condition5° |

(1) The permit holder shall either 1nsta11i1

~ provide a certified measurement by a professional engineer or 1nsta

NUV 2 9 1988

PROPOSED MEMORANDUM‘DECISION AND ORDER -- 4
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port or other device as spec1f1ed by the Department.

(2) The use of water solely for irrigation from this geothermal
aquifer is not in the pub11c interest and, therefore, only the water used
for another purpose, that requires the heat from the water, can be disposed of

by using it for irrigation.
| ‘_(3) The use of water for irrigation unaer this permit is supplementa]
to all existing water rights with the same purpose and place of use and the
other rights must be deve]oped and used to the fu]lest extent possible for
irrigation before this permit is used for irrigation purposes.

(4} The Director of the Department of Water Resources retains
jurisdiction over this permit to assure that the water diverted 1s'benef1c1a11y
used and for the approval of the casing and sealing of the weHs | |

(5) The amount of water diverted shall not exceed that necessary for
domestic, commerciatl, and geothermal heating for 99 homes. |

(Gf The rate of diversion of water for irrigation under this permit
and all other water rights on the same Yand shall not exceed 0.02 cub1c feet per
second for each acre of land.

(7) Water used under this perm1t if d1schargedl1nto a natura] channel
shall meet ldaho Water Quality Standards.

(8) Permit holder shall commence the excavaiion‘or construction of
diverting works withfn one “year of the date this permit is issued and shaﬂ:'l
proceed diligently until the broject is complete. |

(9) Praof of construction of works and application of water to
beneficial uée shall be_;ubmitted on or before the date indicated on the Final

Decision and Order.

Dated this :f day of éz,T,nf , 1983.

Hearing Officer

|
‘ §
PROPOSED MEMORANDUM DECISION AND ORDER -- 5 joo
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF PROTESTS AGAINST APPROVAL OF
DENIAL OF MOTION

TO MODIFY IN PART
THE DECISION

APPLICATION FOR PERMIT NO. 47-7680 IN THE NAME OF

ROYAL CREST, INC., COLLINS BROS. CORP., ASSIGNEE

L

On August 31, 1983, A. Kenneth Dunn, Director of the Idaho Department
of Water Resources issued his final decision and order in the above captioned
matter.

Robert C. Weaver, attorney for the applicant Collins Bros. Corp., filed
on October 6, 1983 a motion for the Director to reconsider his August 31, 1983
decision based upon the fact that the applicant had expended approximately
$95,000.00 developing an irrigation system.

The Director was aware when he reached his decision that the applicant
had developed his irrigation system, but he felt that the protection of the
artesian hot water source was of utmost importance and that the applicant should
not deplete that source for irrigation when a cold water source would suffice.

THEREFORE, the motion to modify the decision and order is denied along

with the request to hold a hearing on the motion.

Dated this Z’L’é day of T #cember” , 1983.

B 1049y



(INTHOUIIN

130 N. Breadway
Buhl, Idaho 82316
Phone {208) 543-8268

WEAVER and DYKAS
Attorneys at Law

o
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF PROTESTS AGAINST )

v .
“ B E”ﬁhct g N‘-C?ﬂ

APPROVAL OF APPLICTION FOR PERMIT ) MOTION TO MODIFY IN = @

OF NO. 47~7680 IN THE NAME OF ) PART THE MEMORANDUM

ROYAL CREST, INC., COLLINS BROS. ) DECISION

CORP., ASSIGNEE )

COMES NOW Robert C. Weaver, attorney for the applicant,
Collins Bros. Corp., and moves the Court to reconsider the
decision based on said Memorandum Decision not to allow the
applicant to use said system for the irrigation of the
existing facilities.

This motion is based upon the fact that the applicant
had previously felt that the application was valid, had
expended the sums of approximately $95,000.00 in developing
and placing upon the said lands and irrigation system which
is attached to the well under permit No. 47-7680.

WHEREFORE, the moveant requests the Department set a
time for hearing said motion at their next setting in Twin
Falls.

pATED THIS S day of October, 1983.

WEAVER and DYKAS, P.A,.

By(E\b°42r—(: . ZL*&E£Z¢¥**’Q Z

FOR-ROBERT C. WEAVER
Attorneys for applicant
Collins Bros. Corp.
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¢ e of ldaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Goverrar - Statehouse
Boise, idaho 83720
A. KENNETH DUNN : (208) 334-4440
Director

September 7, 1983

Collins Brother Corp.
Box 42427

Huntridge Station

Las Vegas, NV 89104

Gentlemen:
Re: Application for Permit No. 47-7680

Enclosed is a copy of the approved application for permit No. 47-7680 along
with a copy of the Proposed Memorandum Decision and Order and Order Adopting
Proposed Memorandum Decision and Order. We direct your attention to the
conditions of approval set forth in’the proposed order.

Be sure to note the special condition reguiring you to install a measuring
device, or an access port to provide for the installation of measuring equip-
ment by the department. Enclosed please find a list of measuring device
options and specifications for the installation of the access port.

The 1982 Idaho Legislature added a requirement that as a permit holder you

must commence the excavation or construction of diverting works within one

year of the date the permit was issued, and must proceed diligently until

the project is completed. The enclosed blue card must be completed and returned

to this office as soon as you commence construction, no later than oreyear
from the date the permit was approved.

Any persan who does not agree with the decision of the department may
request a rehearing before the director within 20 days or may appeal directly
to the district court within 30 days of the date the decision is mailed.

Sincerely,

L. GLEN SAXTON %

Chief, Operations Bureau

LGS:rf

cc w/ final order to protestants



August 4, 1983

Royal Crest Inc.

Collins Brothers Corp.

Box 42427 Huntridge Station
Las Vegas, NV 89104

RE: Application for Permit No. 47-7860
Gentlemen:

Enclosed is & copy of the Proposed Memorandum Dectsion and Order and a
copy of the Order Issuing the Proposed Decision.

If you wish to file exceptions to the proposed decision, please notice
the requirements and procedure for doins so in the Order Issuing Proposed
Decision.

Please let us know if you have any questions.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:sc
Enclosures

cc: Robert S. Luntey
Mr. and Mrs. Dale Durazant
Fred & Frances Kambrich
Mr. and Mrs, G. 8. Anderson
Robert C. Weaver



NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER
Chartered

ATTORNEYS AT LAW

THOMAS G. NELSON
JOHN A. ROSHOLT
]. EVAN ROBERTSON
STEVEN K. TOLMAN

P.O. Box

1906

TWIN FALLS, IDAHO 83301
TELEPHONE (208) 734-0700

SLN VALLEY-KETCHUM OFFICE
P.O, BOX 2399

SUN VALLEY, IDAHO 83353
TELEPHONE {208) 726-4491

JAMES C. TUCKER
— June 28, 1983 é’
TIMOTHY M. WALTON
CE
U‘ {rfg
ity 2
Mr. Lorin Holmes Oapy, 1905
Southern Division bm””wf
Department of Water Resources %WM5‘ .
1041 Blue Lakes Blvd. North A WM‘L?
Twin Falls, Idaho 83301 B
RE: Application No. 47-7680
Dear Lorin:
OQur client, 1Idaho Power Company, has reviewed the
information submitted by Robert Weaver on behalf of his

client, Royal Crest,

Bacsed on the opinion of the Company's geologists,
water to be used by the applicant
and consequently it does not fall within

Snake River system,

Inc.

{Kanaka Rapids Ranch).

the

is not tributary to the

the blanket protest of the Company or within the Department's

moratorium which resulted from the
lawsuit.

State of Idaho

A

ey

spermit may be issued.

JAR/mac

cos Mr . Thomas A.

As far as the Idaho Power Company is concerned,

Idaho Power Company v.

this

Respectfully submitted,

<;;:144 /11‘/£l3l¥hr¢/7—-

Spofford

Vice-President
Idaho Power Company

Box 70
Boise, Idaho

Mr. Robert C.

83707

Weaver

130 N. Broadway

Buhl, Idaho

83316

JOHN A. ROSHOLT
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WEAVER & DYKAS, P.A.
Attorneys at Law

130 N. BROADWAY
BUHL. IDAHO 83316 PHONE (208) 543-8288

ROBERT C. WEAVER

FRANK J. DYKAS
REGISTERED PATENT
TRADEMARK ATTORNEY

April 15, 1983

JOHN M. MELANSON G ’ ~: ‘;: {gf: ei"uﬁ
APR 20 1983

?ﬁyéfhnena;fistfr lesources
Mr. Loren 0. Holmes oLl {Aetiict Gificg

Southern Regional Supervisor

Idahc Department of Water Resources
1041 Blue Lakes Blvd. North

Twin Falls, Idaho 83301

RE: Permit No. 47-7680
Royal Crest Inc. ( Kanaka Rapids Ranch)

Dear Mr. Holmes:

I thank you for the receipt of the letter and
information submitted by Mr. Robert Luntey, a protest
of Kanaka Rapids Ranch filing. 1In specific response
to the letter and welldrillers report by Mr. Luntey,
T should only attempt to point out that there is
a significant difference in relationship to the aquifers
that these waters are coming out of. According to
the information I have received there is also a significant
difference in the temperatures of the waters of the wells
to which Mr. Luntey is referring and also the wells on
the Kanaka Rapids Ranch which have been drilled.

Also, I might add that during the time when the flows
were tested against the wells of Mr. Luntey, the wells were
’ not being utilized on the Kanaka Rapids Ranch and during
B this period of time there remained a static pressure of
: the 93 pounds of continuous pressure on the well.

Because of these extenuating circumstances I feel
that the question regarding the flows of water from Mr. Luntey's
well and the pressure from Mr. Luntey's well and the pressure
from the Kanaka Rapids Ranch well are seperate aquifers or in
the event they are not have such little influence on one another
that it seems Mr. Luntey's situation would not affected by the
utilization of the Kanaka Rapids wells.



Page # 2

Mr. Loren 0. Holmes

Southern Regional Supervisor

Idaho Department of Water Resources
April 15, 1983

My next concern has to do with the manner in which
the water permit initially was handled by the Department.
As you are aware, from the previous filing made by
Kanaka Rapids, the original application by Kanaka Rapids
was approved, there were no protests. On the strength
of the filing Kanaka Rapids drilled the hot water wells,
hooked the hot water wells up to 99 individual lots as well
as an irrigation system and is, presently in the position
to utilize those wells. I haven't the exact figures but I
would imagine an expense in excess of $ 60,000.00 to
$ 80,000.00 has been expended in the delivery of said water
on the Kanaka Rapids Ranches Planned Unit Development.
Thereafter, because of a question of the intended use of
Kanaka Rapids Ranch it became necessary (in your opinion) to
amend the application to show heating of the homes as
opposed to geothermal.

My concern, at this time, is the permit in
jeopardy because of circumstances subsequent to the drilling
of the wells and the placing of the water system upon the
Planned Unit Development. If the application were denied
or modified by the Department, Kanaka Rapids Ranch could
not live up to any of their agreements with the homeowners
in the Planned Unit Development which presently numbers in
excess of 60 homeowners. Such a result would be disastrous
to Collins Brothers Corp.

With that in mind, I would very much appreciate
your immediate attention to the application approval by
the department so the agents of Kanaka Rapids Ranch (now
Collins Brothers Corp.) may continue their project.

Thank you for your attention in this matter.

Sincerely yours,
A\ f
ROBERT C. WEAVER

RCW/jms



STATE ot IDAHO
DEPAR - MENT OF WATER RESOURCES

SUTHERN REGION

Jo;m V. Evans 1041 Blue Lakes Bivd. Korth
Gavernar Twin Falls, ldaho 83301
{208) 734-2578

C. Stephen Alired
Dirgctor

April 7, 1983

Robért C. Weaver

Attorney at Law

130 Broadway No.

Buhl, Idaho 83316

Re: Application for Permit No. 47-7680

Dear Mr. Weaver:

Enclosed for your review and response is a copy of additional
information submitted after the conference on application 47-7680
by Mr. Robert Luntey.

If you have any questions, please feel free to contact me.

Very truly yours,

g§<ﬁ40¢¢a¢,c:>‘f2ﬁf»1¢1,¢m¢.

Loren 0. Holmes
Southern Region Supervisor

LOH:marya

Encl:
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Route 3
Bunl, Tdaho 33316
April 6, 1982

Loren 0. Hoimes RESEEVE

Southern Regilon Supervisor

Idaho Department of Water Resources APR 7 1082
1041 Blue Lskes Blvd. North

Twin Falls, Idaho 83301

W‘mw oy
Dear Mr. Holmes: s

This letter supplies additional information requested by Mr. Bobby D.
Fleenor who conducted the hearing March 31, 1962, "In tne matter of protests
against approval of applicetion for permit No. #7-7680 in the name of
Royal Crest, Inc., Kanake Rapids Ranch".

Enclosed is oue copy eacn ol the Well Driller's Report for well # &(-f11l5
(owner-Ed Kerps) in which we neve @ part interest and # 47-720% in which

we have full ownership. The first well anad 145 psi closed in pressure

when completed and I do not know waether the Depurtmwent of Water Resources

tias checked its pressure recently. The second well had 85 psi closed in
pressure when coupleted. Mr. Terr, Biau of your office has checked its
pressure twice in March and can provide you witn the dates and pressures,

the lust one veing about 47 psi, a significent drop frow his reading earlier

in March, probably due to a new well drilled neurby walch still runs uncapped
into Snake River.

Kanaka Rapids Ranch has flled r'or 14.0 CFS of artesian water. However,
their representative who accompanied their attorney, Mr. Robert Weaver, to
the hearing stated that one well was flowing 2200 GPM and anobner 1000 GPM.
The tio wells together total 3200 CPM or about T.13 CFS. Tnis volwse is

less than one-half the amount applied for under permit # 47-7680. It
appears that Kanaka Rapids Ranch would nave to puup from either or both

of these two wells or pump from & Galrd well (now flowing little or ao

water) to obtain tue 14.b CFS recguested. It's guite likely that puwplag will

further lower tue aquifer, s matter ol estreme interest to all users of
artesian water.

A poiut not brougut up at Tuoe wearing but I think of great importance
is Kanaka Repids Ranch's intent to nuse w.o CF3 (92% of tnelr envire flow)
for irrigation of some 180 acres. I cannot velieve it is 1u the public's
or State's interest to allow «nyone to use nignly valuable warw geobuerwal
water to irrigate large acreages woen cold water will suffice. All of the
neat in boe warm water is wasted Lo the alr ana on the grouud wneu that
neat could instead be used Tor neating houses, greenhouses, ralsing warn
water fish, etc. In my opinion Idano should severly limit or prohibit use
of geothermal water for uses that can ve accommodated with cold water.

Thank you for the opportunity tc supply thls additional information.

dincerely yours,
- — 7 .
Vidad A A

Robert S. Luntey &//7
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Table 1. Records of wells

Altitude
of land :
surface Casing |
(feet above Water level Discharge [
National Reported (gal/min)

Geodetic depth of Feet below flowing Temperature
Vertical well (feet lard surface Feet above (+) unless of Use L
datum below land Diameter to first Well or below Date otherwise water of
Well MNo. of 1925} surface) (in.) perforation finish land surface meagured  indicated (°C) water Remarks
85-12E-2400C1 3,480 500 12 46 X 240,08 3~ 6-79 - - I DL L
85-13E=-23CCD1 3,390 - — — - 69.28 2-22-79 -— — H
35ACD] 3,479 700 16 170 X 162.43 3- 8-79 - - U oL
85-14E~19DAD1 2,900 700 8 216 X - 10-22-79 1 30.0 U DL
slgeee 2 30n0m2 2,894 420 8 75 X s 8-15-79 120 72.0 u DL WQ
s "' 300ADL 2,900 700 6 501 X 247+ F 3-26-79 9 62.0 A DL W
%" 30pBA1 2,896 450 8 90 X 262+ 8-16-79 650 71.5 u DL W2
Fasima, 1-.30DBD1 2,900 450 8 147 X 262+ 8-16-79 590 67.0 U oL
Sutler  320RAL 2,960 545 & 449 X 180+ 8-15-79 10 45.5 A DL WO
Kueot  32DDCL 2,950 553 8 230 X N+ P 4- 4-79 170 42.5 A DL WQ
o we'\ 33BCA1 2,910 652 10 s — 5+ R 10-28-79 5 29.5 R u DL

(Eanburys) —33pm) 2,895 270 10 - - — 4- 4-79 60 P 49,0 R R

iBanbar - 33cEAl 2,902 110 6 e - o 2- 8-78 60 59,0 R W

®onl,, w3 ~— 33CEA2 2,902 342 8 122 X 47+ F 4= 5-79 -— 59.0 R DL W2

) en Ai-¥33CBAI 2,902 243 6 -~ - - - -- 59.0 R
Cellier - =33CEDL 2,890 540 6 52 X 193+ 3-15-79 4 42.0 A oL WO
thald 33001 2,908 510 6 210 X 82+ F 3-15-79 80 4.5 A DL WQ
Wead man —330001 2,910 480 6 420 X 82+ F 3-26-79 12 30.0 A oL WO
95-12E-35BCD1 3,705 797 16 462 X 343,14 2-21-79 = - I DL
95~-138~200CD1 3,805 920 20 165 X 448.98 3-27-79 = —_ I DL
220001 3,700 575 6 46 X 417.43 P 3= 6-79 — - H oL
25001 3,680 400 16 129.5 X 175.80 3~ 8-79 - - 1 oL
3100C1 3,819 840 16 402 X 458.89 3- 6-79 s - 1 DL
95-14Ez, 4BED1 2,938 700 6 215 X 155+ F 4-25-79 30 9.5 u DL ,
o ;o ABDCL 2,940 375 8 28 X 145+ F 3-27-79 92 42,5 A DLW
T 3,026 610 10 51 X — 3-15-79 3,000 E 34.0 s DL WQ
Rohy & —>400C1 3,022 750 12 116 X 89+ 8-20-79 1,540 35.0 s DL
fion o o 4copl 3,010 755 6 518 X - 8-16-79 1,130 33.0 s DL
Ry te | —4pccl 2,920 590 8 550 X 166+ F 12- 8-78 100 35.0 A DL WQ
6CDAL 3,400 - 4 - ‘ - 109.60 4- 6-79 — -— H
2,930 750 6 332 X 3624 P 3-14-79 164 33.0 A 0L WO |
2,980 530 6 495 X 102+ P 3-14-79 200 32,0 A OL W
3,000 850 6 3180 X 167+ 3-15-79 65 3L.5 A DL WO
3,060 578 R & 45 - X - - 5-79 477 T30 g > b
2,950 615 6 488 X 93+ P 3-14-79 70 32.5 A oL WO
3,514 900 6 425 X 4+ 3-27-79 7 26.0 1 DL WO
3,205 e 6 — — 56.09 4- §-79 - - H
3,360 415 6 214.5 X 153,68 2-22-79 -— e H DL
3,347 80 6 —-— - 61.45 4- 5-79 _— -_— H
3,345 350 6 39 X 29+ 3-27-79 30 25,0 H DL WQ
== T . = . ) . - |
3,782 904 16 686 X 96 R - 260 29.0 P w |
3,735 —-— -_ _— — 365.70 2-21-79 - _— k3
3,742 500 20 10 X 366.48 2-21-79 - 24.5 R 1 DL
3,823 575 12 100 X 448,88 3- 6-79 - 1 DL
3,900 - 12 - - 258,94 2-21-79 - 1
-
3,860 250 6 —_ - 68.73 3~ 7-79 - - H
3,840 688 — - - 58,22 2-21-79 - - 1
3,665 176 - = — 26.43 2-21-79 - - I
3,850 o — s - 47.97 2-23-79 - - 1
= - !
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}usa TYPEWRITER Unt
BALL POINT PEN
.

Department of

WELL DRILLER'S REPORT

Stata law requires that this report be filed with the Director, Department of Water Resources within 30

..._--...,L.{ gcprlm

Stute -

o 8 et e s Lros v i e e3¢

AT

L

Tdaho }
P
"

L

Wuter Resocurces

days after the completion or dbandonma-nt of the weel,

1. WELL OWNER

Name . D.ILK (Z=TTR /{/ /&Vél:'

Ly .
HUbal it U u NGl
7. WATER LEVEL i ARG Yaaiol 05000

-

_; .__fL“ Static water level __ _ ___ feet below land surface f"'
CUHl O Flowing? P Yes D No G.PM. flow__ (X2 |
Address. HH(J_QPJMLV =z OrE(?C’ : Temperature /(¥ ° F. Quality ____ - .
Artesian closed-in pressure__‘f_'_f___p.s.i.hw vt n put AT
Qwner's Yermit No, - Controited by }d Valve 0 Cap O Piug
2. NATURE OF WORK e e ;“’3 & WELL TEST DATA
| )E’New well {1 Decpened O Replacement £ Pump {7 Bailer [J Qther
o Discharge G.P.M, Draw Down Hours Pumps
" (3 Avandoned (Jescribe method of abandoning) -
3. PROPOSED USE -
%D@muiic O wigation 03 Test [ Otherbpacity ol | o | v ocic Loa
O Musicipad O3 Industril [ Steck D Woste Disposal or | Hole A Material L"
lﬂj‘c'b" Diam. From To ) VFI"
g0 1o Do RERY .
4. METHOD DRILLED /0 54 6‘[}‘[—‘-}} AR A
. 29 1 ey ]
{1 Cable A Rotory D Dug (O Other 29126 Ry o ]
JARR N Ceriy !
5, W‘ELL CONSTRUCTION 20 .0 RC(R '
NdvVau ol o sy
Diameter ol hole _& inches Total depth _\i&xifnt ) ?q S0 A Q:i“. |
Casing schacdule: - W Steel O Concrete 2% | v l
' * Thicknam Olamater From To 4 1an /?(;(;? :
w., o s
i *aﬂz- inches -—3)— inches +._/__ teet feot L0 179 LiuRrERIde v < X!
_ inches inches feat foer 27 1921 | X270 SHaLE .
o inches inches feet o L ot |GEFY L8 .
: inches nehes) —— tfeot [T o | Safimy fcra |
PR [ oo L ~ ﬂé‘:?ﬂ S&f’(gkﬁ i
ing drive shoe used? O Y J Neo /,1[0 ﬁ',?;) ;fﬂv » ’R’“ f
packer or seal used? £3 Yes {0 No 5-5“0 'f,{,r M ” ‘: P d.,
ated! 0 Yes 03 No > lyi?fff).:gﬁ LI, v
How perforatedd? O Factory [ Knife 3 Torch L
Sizu of pertoration inches by inches "
Number From To - !
,,-._"'gum_,_ pertorations feet fect - i l
' . A R
perforations fear foet ZRS i
C".D‘_'“ . |U; 5; , ? ] -
e e S perforations {eet feat vt /2 ;
= ; az, )
VIEIrtreen instalied? -~ DOYes QONe o d /g ’
¥2rDlacturer's nams ﬁ Py S {
- Tyog Model No. ol m
gi moter ___ Slot size ___ Set from feei tu . leat red
isieter __ Slotsize ___ Set from feet to feuat ek S 2
' ) o
Gravel packed? O Yes [J No Size of gravel
Placed from feet to feet h
. - ’
Surfoce el d-mh_a?i Materiol used in seol m Cemani grout B
3 Puddting clay CJ Well cutlings
mmm UhyplDTmmem . I
O Overbora 10 el degth
10,

J. LOCATION OF WELL

Work started _[O i finishad _[,Q__.:_?_’”'_Z_i:_

[ .§ketch map location must agree with written location.

1y

]
1

Subdivision Nome.

REPIRRIL

[ S

e b
1
—

Block Ne.

poesdeocfomngenn

11, DRILLERS CERTIFICATION

Firm Nome ELSEACILEY DRTLCT G frm Mo
m...Pa Box &5 78 bate AL 7

re E55: bory

Signed by [Firm thcnou

'\ i«hunﬂrl pf’»r’y//"nc,
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WELL DRILLER’S REPORT

AP P8 NPy it B 2 50« kel i e e

e e p— e

. State law reguires that this report be Bled with the State Reclamation Engincer
Wes Kaynolds within 30 days after completion or abandonment of the well, .
PSR T 4.kt NI AL RETIC A
WELL OWNER Uau b Stauffe T S7 T | 7. WATER LEVEL DEp il o e
- Ja 2w S i
Nama Edward Xerpa K ih ) s Static waterésevel feet below land surface
_ Flowing? Yes O No G.PM. fiow_600
" Address Rt.3 Buhl,Idaho { Temperature OO ° F. Quality
. i — | Artesian closed-in pressure 2 PS5
Owner's Parmit No. // /— 4</ ik LR Controlied by [ Vaive O Cop [J Plug
. A e :_E,}l:\';i
NATURE OF WORK B WELL TE_S‘I" DATA
A New well {J Deepened 3 Replacement O Pump 1 Bailer ] Qther
) Discharge G.P.M. Oraw Down Hours Pumped
] Abandoned {(describe method of abandoning) 200 (
PROPOSED USE _ -
XJ Domestic Q {rrigation 0] Test 8. LITHOLOGIC LOG
Hole Dupth Materiad | Wat. )
O Municipal [J Industriat (1 Stock (£ish) Diam. [ From | To steria Yoo | o
(6 1"07 13 Topsoll _ 7
METHOD DRILLED T 73717127 Rocks & clay ;
Y 121 20 0live basall ;
(X Cable O Rotory  [J Dug [ Other ) Lo J ) Flack bacalk E
717547 6% | Brown clay ;
WELL CONSTRUCTION : ' [ TITER 75 [ Grey clay & rock }
P K v_'“ A/ ch Srova \Sd JI‘_J 1 ev — y y i L
Vi 30 fecd WrRE LGSy Teds g Semr 75 78 Basalt w/clay seams :
Diameter of hole _£ _ inches Totaldepth _ 530 feet [ 0 781 165 Black basalt K
Casing schedule: (X Steel O Cancrete m 106Y 168 Grey-green clay
Thickness Dlameter From To AL 16%9 1921 Elack Dbasalt
250 inches _ B _5/80ches _ 1 feet ﬁﬂm v 193 2204 Brown Shalé X
~a230. inches .6 _5/Bnches 3 teet feet T O2RTDI0T Grey sand X
inches inches ______ feet feet 1| 230 237 Grey clay Kt
. inches inches ___ feat feet [ 1T 234 200 Grey clay w/thin layery Hia..
5: inches inches feat feot T T2BG 307 GrEY CIAY ¥
plate welded between 648 307 317 Grey sand X
glasa packer or seal used? Xl Yes O No T N
- 317 380! Crey shale 7
€ Derforated? Q Yes B No T 38 381 Grey sand ’
w perforated? {1 Factory [ Knife 1 Torch m 38§65 Crey shale K
aze of perforation inches by inches m L&t 5'12 Tight grey shaie i
Py .
Number From Yo W1 513 530 Layers of shale & sand| X
perforations feet feet (fibw coming from this stralta)
. perforations feet _________ feet
perforations feet feat
Wall screen installed? 0O Yes 0 No
Manutacturer’s name -
Type Model No.
Dismeter __Slot size ___, Set from faet to feet
Diameter ___ Slot size ___ Set from feet to_ fant
Gravel packed? (1 Yes BF No Size of gravel
Placad from feet
10le drilled 12" first 30 feet
Surface seal? & Yes 0O Ne  Towhat depth__j___ feet
Material used in seal ¥ Cement grout T[] Puddiing clay
LOCATION OF WELL
Sketch map location must agree with written jocation, 10. ;.
‘ —n Work started __20) Febh ,1971tinished _ 185 Mareh 71
1 |
] ' *
) SRR BN . | .
L NG. bl b 11. DRILLER'S CERTIFICATION 'y -
4 ~ w E ' E This well was drilted under my supervision and this report is
R VRS S true to the best of my knowledge, !
] 1 .
[} i)
o s ley h 86
o ~ Bo Henry,Yeeg
. Dritler's or Flem's Name Nymber
Gounty_"Jbe n {1 [ gurtaugh <Jdaha
) ) . ety
. . * . N (" . o o . g N
NE u A v sen Tk N8 R0 M T‘_Z-r WY I N :s; 4 .( 5 4
L . . - . . f* ~ Stén{m’&w / 1 — !



Tomzagl N ~ STATE OF IDAHO USE 1vrPEwR|
8 L ‘ TSPARTMENT OF WATER hicoype=" BALLPOINT #:

" WvcLL DRILLER’'S REPC AT

State liw requires that this report be filed with the Director, Department of Water Aesources
~ within 30 days after the completion or abandonment of the well.

1. WELL OWNER 4 ) 7. WATER LEVEL

Name __,Wﬂﬁ Q/ééw\/‘ Static water level __ﬂo J ___ fest below land surface.

Flowingg % Yes CINo  GPM.flow

¥ .
Address .___--.-ﬂ..,‘j\ ﬁ,‘_ l/ﬁ,a,ad 7 é’v . Artesian closed-in pressure ___ p.s.i.

Controlied by: ﬁfValve [ Cep (1 Plug

Owner's Permiz No, | Temperawre __ ©F. Quality o i
7, NATURE OF WORK ‘ 8. WELL TEST DATA
New well 1 Deepened (3 Replacement . ' 0 Pump {1 Bailer 0 Air Ui Other ___
(1 Abandoned {(describe method of abandonlng) _ -
v Discharge G.P.M. Pumping Level Hours Purnij

©, PROPOSED USE : S — e

]

i} Domestic U] lrigation O Test [ Municipal : .I -53: © 9. LITHOLOGIC LOG
CVindustrial (1 Stock  [) Waste D .posal or injsctlon L Hote et 2
(] Other . __ {specity type)} ‘: Diam.|From | To Materiai v
) Ul O /5L ] APkl |
. METHOD DRILLED g ?Jis" 2 f
, . 'lf‘ . 1> pe 2 it EPRINERRERS
AL Rotary L] Air €1 Hydraulic (O Reverse rotary Jol A 5"%—— : 7
_Cable [0 Dug O Other | SRR X VA 15 % T
: - N ¥ LY o7 LAY .
WELL CONSTRUCTION ' - I
{asing sch&dulu:)‘ Steet [1 Concrete O Other _ e e e

Thickness i tar From 1 i
']_f inches ‘80" '8 inches + _L__m foet _I,S_‘; feat = e

_ inches _______ inches feet .+ fogt - e
. inches _______ Inches _ feat ';fqt : e e e e
inches  Inches oot * {eat e e ‘
15 casing mhre shoe used? [J Yes ] No . - S -
e s o packer or seal used? L] Yas {J Neo : - e .
= Bariorated? O Yes O No B . Cee -
&‘ w perforated? {1 Factory [ Knife 2 Torch : - ‘ '
e of parforation ______ inches by inches e R b e e - |
Number From To . - RN
. . perforations feat feat S e e
______ parforations feet foot o - i
e perforations feet fogt |——— T —_— U
Well screen installed? 01 Yes {1 No T oo ~ I
Manufacturer's name o - e .
Type __ _ Modet No, ___ : e e e
Diameter __ Slotsize ____Set from feut to foet e e i e ;
Diameter ___ Slotsize Set from featto _ _  fest - . e
Gravel packed? [ Yes 1D No [ Size of gravel - e ey
Placed from _ o teetto __ ) feat [~ S
Surface seal depth /&L Material used inssal:  Z~Cament grout e
O Puddling clay [J Well cuttings S e
Saaling procedure used: O Slurry plt x‘Temp surface casing e : S

®L Qverbore to seal depth
Msthod of joining casing: O Threaded 5 Welded L] Solvent U
Wold - —

I Cemented betwear strata

Describe access port 10. 96 & .
Work started L&y ,_é',u;_z finished 464#//,‘2- /

i». LOCATION OF WELL ; 11. DRILLERS CERTfFICATION
Sietch map location must agree with written location. [/We certify that all minlmum well construction standurds
N complied with at the time the vig was removed. ,

Subdivision Neme,

Firm Name f/ﬁ ! n‘}‘D(IIII‘ Firm No., 3]
W1} E . LCL
} Add ~ Dat
---1"1—“""-- LotNo. _____ Biock No. mssbd"‘f aaﬁ;p‘v! ’
! Signed by {Firm Official} __
s Cad
ounty T‘v" r_talls (Operat 1@/&6%'5/
perator
f\) .__E» ' : -.‘--.--_ T. . " ~-;.- i L...(@W ! ,
omon A as.g;

e ““ AN e, ‘*"“““"? THI WHITE CNO0V 70 THE DEPARTMENT

1
N
!

oy
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STATE OF IDAHO

USE TYPEWRITER OR

pr387 ~ ~ )
P78 e PARTMENT OF WATER RESOURC : BALLPOINT PEN
WELL DRILLER'S REPORT ¢i CtifEf.
State law requires that this repart be filed with the Director, Department of Waten‘ SOUTrCes X
within 30 days after the completion or abandonment of the well.
{. WELL OWNER 7. WATER LEVEL
[.”g-\nm;lf o yymrgr ‘"HS-UUFCSS
Name o bt — gy sk svdves Sk 71,-.9 RIS AN Static w?ter lovel - f ot amcts Ot
Flowing” & Yes [J No GPM. flow _43 . ..
Address ;(?L%Mwﬂ4 ﬁ‘i ?/él_.__mﬂ Artesian closed-in pressure _______ P.S.i.
Controlled by: 3 Valve [ Cap O Plug
Owner’s Parmit No, 4/7 }7( ?D . Temperature 2  OF. Quality >0 .8 L.
. NATURE OF WORK 8. WELL TEST DATA
New well 0O Deepened {1 Repiacement [J Pump {71 Bailer I Air {J Other

(] Abandoned {describe method of abandoning)

Discharge G.P.M, Pumping Level Hours Pumped

. PROPOSED USE

M Domestic (1 Irrigation (] Test LI Municipal 9. ‘LITHOLOGIC LOG
[ Incdustrial [0 Stock [ Waste Disposal or Injection ‘
{ Other (specify type) Hole Depth M . Water
S Diam.|From| To aterlal Yes No
158 O @ toproil R R
.. METHOD DRILLED el A hrovmy gaey o -
10 2 v 17 3 . r
(A Rotary & Air 1 Hydraulic [ Reverse rotary *i —y yeliow (flhl - -
O Cable 0] Dug ©) Other __ | oLl TGl pray cluy . .
10 L 7€l 8l sray lavy s@lld e
180 145 gray Ly g0l
. WELL CONSTRUCTION llastloli gray lave loose . g
r Y it » N L ) H
Casing schedute: (¥ Steel [1 Concrete C1Other [~ ﬁ%*—;}—-f;f“»—m'ﬁ——jm’h—f%’f = :
Thickness Dilrr_mtar From To R _:(1':{ :‘]“‘% sfrm{ lhli_'jhfﬂjiu}' -— - o {
4 inches 1() . /4 inches + ] feet TG feett f; N f)bt e e “J')‘?’ll""i R i
.. inches & 5/ inches 1 feet gy fest ] ‘ég‘;t‘ “" “*’lhx'jm'::;l‘ ST
M / e r! 17 ] [y 4, 3
-""«@IL— inches ___ inches _ feet _ feet ,,L; P - ) "—1. . EE; 1}‘55’ T
WIS inches " inches  feet feet | ,;f *%?':;; ;‘”‘\‘ o ‘““r‘:':'!"'. P
pd B UG Fndlerroy Ll a0
& r o
WV!% casing drive shoe used? U] Yes ® No cedl L7E erey leva hroaon )
@ﬁs a packer or seal used? [ Yes B No R et N B SR
poef orated? [} Yes @ No B GV S /R S a.:csl,! luva g SO i :
~ 5 (‘ .{‘L'-. 1y s
perforated? [0 Factory [ Knife C] Torch j%: : ’;iﬁg “J; v ‘.{:E b). -;.
P of perforation _____ inches by ghes . pa k‘.f i - ' 4 3 -
- Number From T T Yol o j4cs| Bl proy dlya Llreoo y
- 53 1 Bipl apew dave Droceon B :
2 oo et ey e
et 44| G wray leve L0000
e parforations o teer fest ET‘; S“\'J:‘i;ilf;"jl:b“ ) ':,'f:;f,,
Well screen Instatled? O Yes Gt No e p S ;%‘1 *ﬂ’{':;"‘i\‘f“)
Manufact r's [ g = vl L_‘-:. oMM A _'
T:p: UIerS RAME e o Model No. =t e 7ag gray dave 1o
e e e e o i el Gp L vr an B ]
Diameter Slotsize ___ Setfrom feat to feet |7 7435 B JC? Ll i ‘.1'\'& """‘“‘*u'n o
. - . - R B 186V UN prey AV »U Lo
Diameter _ Slotsize __ Setfrom __ feetto _ feet I UORR O v ﬂ:‘; v [i/
Gravel pocked? [ Yes [0 No 1 Sizeofgravel . = LEJ! }):"( " : s Rt B
Placed trom _ feettwo - feet [~ l'j"‘t‘ o T‘J ; ;l . a0 .
Surface seal depth 7¢, _ Material used in seal: B Cement grout[ o ..," ',“,‘; p rl v” T -
1 Puddling clay O Well cuttings | S s “;‘1 ) &h—lt_gh NPT
Sealing procedure used: [ Slurry pit [} Temp. surface casing . ‘? e 1. gTr‘ S _ I
i VAR . '
k! Overbore to seal depth |~ T _f‘;;: U |
Method of | in}qg casing: (] Threaded (g Welded O Solvent ey J;M; o T I~
.....“‘_7)’2{(.4,7:,, -‘\’7‘“’(‘('&/ j" v.’/‘.:"/_’.:-- { .'-'5', ,(-/fl(j‘, /ld —_.:.:;_l.;l‘.,::r,, S LR ;;i t\f * -
® Cemented between strata *
Describe access port ,pte sl Llow, oiobe an bop 10. o -
Work started 4= 14=%3("  finished = T i)

Cr vnlva

j. LOCATION OF WELL

Sketch map jocation must agree with written location.

) i Subdivision Name - _ . }
| ]
R i i
w JI_ ! E . e S Ny
Lo
Pt ““*l""" Lot No _ BiockNo. _
! A
-]
ounty o

“

) Ao v Z‘ T ) /“/h”

USE ADDIT!ON;’H» SF?E"T IFNGTEISAE

B R N L <

IR

1.

DRILLERS CERTIFICATION

[/We certify that all minimum wetl construction standards were
complied with at the time the rig was removed.

Firm Name b e 1 Gotot FirmNoo b ¢
Well Driltiins

Address 340 _aiinG Yi:f g T Date 1 C
1t l—“v", Ia },2, "’r-’ﬁ""1 : I [

z.L,u.,z e ( Lok L

Signed by (Firm Ofl/qaﬂ
{Operator}// /u{/ C i i
‘f“"/ A4 ‘///“

€ Wuf! iR Ct VoY Io MDEEAR‘L&!FMI

PP

/

/Z




STATE OF IDAHO USE TV‘PEWRtT"r:::g::"
o ITMENT OF WATER RESOURCES BALLPOINT PEN

WELL DRILLER’S REPOR:

State law requires that this report be filed with the Director, Department of Water Resources
within 30 days after the completion nr ahandeonmeint of the well.

EOWNER 7. WATER LEVEL }
ame ‘_____;Qu_mh‘h‘i.‘__w_ e Static water level ____ feet below land surface. i
Flowing? [J Yes [ No G.P.M. flow - I
ddress L Artesian closed-in pressure P 1B
- Controlled by: (3 Valve (3 Cap [} Plug L
wner's PermitNo, . i Temperature .,OF' Quality . :
ATURE OF WORK 8. WELL TEST DATA
New well [J Deepened "1 Raplacement (1 Pump L} Bailer 1 Air tl Other
Abandoned |describe method of abandoming) . )
Discharge G.P.M. Pumping Level Hours Pumped
AOPOSED USE P - oo -
Domestic 13 frrigation [0 Test LI Municipat g. LITHOLOGIC LOG
Cindustrial (3 Stock [ Wasta Disposal or Injection
: Other " {specify Itype) H,°|° Depth Water
. s . Diam.iFrom| To Matarial Yeos| No
- Yscsh7edl pray lave fdvee oL
ETHOD DRILLED {7ssh7od gray duva berd Lo L.
Rotary (1 Air 0 Hydraulic [ Reverse rotary 732 8:3?-- groy levs fir":' e 4
Cabie (Dug O Ower . _ .. . F g5 'L‘:_)l_u grpy laya gollc o _
gilohacd egray lava firm on so S
‘ grcbuall sray dave wostly solid G 4o
/ELL CONSTRUCTION 1T ! nadnerese dnowablor oL L
.|‘aiﬂl_} SCIl(_‘dLIlOI [‘ Sleﬁi C] Concrete L] Othe!’ i fF g g - hankmian e A A
Thickness Dismeter From To S I R R — - -
inches inches +  _feet __ feet aihl B e Tt
inches _____ inches C feet _ feetf T T - - - ERIEE S S el
inches ___ inches  feet _ feett—tTT T e J,_
~ inches _______ inches o feet _  feet]"TTY S - — N - e
‘as casing drive shos used? L[J Yes (] No s el B e R
‘8 ker or seal used? O Yes 3 No I G B - R R
i ? D YQS l...} NO T - T - v
o rated? U Factory Ll Knife 1 Torch 1T N - - -
o rforation _____ inchesby ____ inches Ot St I S R
—ﬂNumber From To S EE N T - T T -
_ perforations _ . feet__ feet | T T T B B "
~ perforations Cteet . fest]T T TTTTTT T
. _ perforations  __ feet . feet “' : T s T e - 1 -
Jell screen installed? ] Yes ONe |7 T - - e
lanufacturer’s name e e VT o - R
ype ~ Model No. I — - R S
siameter ____ Slotsize ____ Set from ~ feetto __ feet[TTTITTT | T
¥ameter ___ Stotsize ___ Set from ~ feetto _ feet [~—1 1" - - R
swavel packed? [J Yes O No [ Sizeotgravel .. ._. T T T 1
taced from fe;tto teet | T SR S Sumn e
wriace seal depth Material used in seal [& Cementgroutf — 7 [ {~ e T
O Puddiing ctay [ Well cuttings [ s o - I -
ealing procedure used: [ Shurry pit {1 Temp. surfacecasing {1~ 7| 77 | T T ™
{1 Overbore to seal depth| ™| T T T T - -
Aethod of joining casing: [ Threadled [ Wetded [l Solvent - - T T T T - SR
Weld - - T T e T
[0 Cemented between strata
Jescribe access port e 10.
Work started 4. 14 -85 . tinished 7. ® =2 .
LOCATION OF WELL 11. DRILLERS CERTIFICATION
ketch map location must agree with written location. I/We certify that all minimum well construction standards were
N comptied with at the time the rig was removed,
': .\> : Subdivision Name
T T Firm Name _ LR L 0TS FirmWNo, 1< .
Wha—  ——E S voba s DHECLIR,
: Ve Address ::Je-*-.f. - ‘L.A::z:J__A; - .'“w Date . ..
WP Ny S e -
+ ‘\ ? LotNo.  _ BlockNo. ____ ; AR [Py 13 Z
! ! igned by fF|rm Offncu;u/ 1—(];47—4&/4“/( it M
] and .. .~/
—— e s N - - s .:_-u...u o " - /‘—-j‘?// v KL{'. 'l
‘ WARD THE WHTTT COPY YO THE DEPAR'I]MENT

Eil w o A 18
. e ena
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STATE OF IDAHO

m 238-7 — USE TYPEWRITER OFR
78 PARTMENT OF WATER RESOURC' BALLPOINT PEN
- ’ ‘?\"f"‘"""””hr'
WeLL DRILLER’S REPORT COEIVE
State law requires that this report be filed with the Director, Department of Water Reso*m LJ
within 30 days after the completion or abandonment of thes wall,
SER 12102
. WELL OWNER 7. WATER LEVEL _ S
Deparimant of Water Resourced
Name _Coll'rs 8a,bunala Boplds. Baneh Static water level fest belcﬂmaﬁmmﬁ o
Flowing? [@ Yes [ No G.P.M. flow 2000
Address /ﬁLﬂ /‘?@{Li 2 //[}/{0 Artesian closed-in pressure _170 p.s.i, A
a, Controlled by: X1 Valve [ Cap O Pug R
Owner's Permit No. 4.? LZ{, &’0 a Temperature Q3F 9F.  Quality rondg Doy e
' NATURE OF WORK 8. WELL TEST DATA
(0 New well Q baepened [ Replacement 1 Pump 0 Bailer - O Air 0 Other
{0 Abandoned (describe method of abandoning) ____ i
Discherge G.P.M, Pumping Leve! Hours Pumped
t. PROPOSED USE —-
(0 Domestic [ Irrigation (3 Test [J Municipal 9. LITHOLOGIC LOG
[D] g\tc:‘ustnal O Stock ] Waste Daspo:‘.:l ec:iflniectl::n o | Depth T
er . \specily typ Diam.|From| To . Material Yes| No
- O 2l toapanil
I. METHCD DRILLED o At o] ay 2 rock N
3 Rotary Pl Alr {1 Hydrautic [J Reverse rotary 8 lr‘ Zray -lava solld - +—
0O Cable 1 bug  [J Other 16( 221 clay bolders
: From o(t1a) 221 63 b nlld ke
65 69 gruy lave locse (1ot wat >Y}
i. WELL CONSTRUCTICN ol 98l grev lava solid X
Casing schedule:* Steet (0 Concrete [1Other 25 97 cravice v
Thickness Dismetsr From T 974 150 gray Lave fimn ""E" o
5 inches1O _3/4 inches + faet 39 feet 13C1 165 hroken luva X4
= ) 1451179 gray lava. . fir., XL
% . inches B C '8 inches 1 feat Zd 6 feet 1ol wodl eriw & b _ - X -
inches inches feat feet - e £ roMn-lave brokoipo
S . S04 2f a‘r"\v lgva . gsollid X
inches  inches faat faot g
oy — — PER] 297 .\r-m.n:»n leve S clnders )& ‘
m—a;casmg drive shoe used? [J Yes K No ~ e ~. -
= - 201|358 _gray luva firm A
as 2 packer or seal used? Yes No 1330 3000 pray luva so0lld A
P orforated? O Yes & No hd A DYDY M _ X
rforated? DO F O Knif ) Torch 2001 XS 2o lave. 10056 N
low pertoratad, setory nite ore 203 43d grpyw lave mostiv.solld X
ize of perforation inches by inches P IS Y, i N} ’
4 503 oraasn clay slone onr =it ana
Nomber From foat ™o . & 1603 840 gray eva solid X
:2————‘——'_ pe rf::::i::z f::t f::‘ 840G 668 gray lave soft / %N :
g:rforatlom ) feat foot | GEBL 720 gruy Tseva firm // th
T L C apk e o i
Woll soreen installed? 1 Yes T No , 7200 Q0 gz.:-ay ln'va mc:.:LL, ‘;0.1{(1 .
Manufacturer’s name ﬂlLLi‘.reh_s.cLﬂ.!i_G_iL‘ ' S St o
Type Model No, - 4 v T
Diarheter Siotsize ____Set from feet to feet A—‘—% -
Diameter ____ Slot size ‘Set from feet to foet ]u' — T
Gravel packed? [J Yes 3 No (O Size of gravel $ he
Placed from feet to feet I ™
Surface seal depthz() £+ Material used in seal: EX Cement grout )
O Puddling clay 0J Well cuttings -
Sealing procedure used:  [J Slurry pit 3 Temp. surface casing T -
¥ Overbore to seal depth IR »
Method of joiping casing: 1 Thraaded iﬂ Welded [ Solvent T T T
ommm‘r 731*"' 4 L 4 AT Weld - T
& Cemenited betwean strata
Describe accessport _grtasisn flow plate on to; 10. _ L
3 v alue;_ ' Work started 7=14-B0 finished _‘o=Lll=w)t
.. LOCATION OF WELL 11. DRILLERS CERTIFICATION
Sketch map location must agree with written ocation. I/We certify that all minimum well construction standards were
complied with at the time the rig was removed.
i Ty Subdivision Name - .
.;_ P p— Firm NameShe#man Couch — FiftNo. _ 51
i 1 . weill drillline :
w : Address _ 340 _Waun 8 DBme 11
- '1‘" == Lot No __ Block No, urley, R /!
¢ 1‘ ‘ Signed by (Firm Offic 2/’.{ ((_t ZL_, j__ S
?nty TW’.H Full S ( 4
L4y & qE 14 /{;}%C
1 nLec
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RaPIDS RANCH
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47-7680 - ROYAL CREST

Council Chambers - Twin Falls City Hall

wednesday, - March 31

, INC. (Kanaka Rapids Ranch)
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER GF PROTESTS AGAINST APPROVAL

QF APPLICATION FOR PERMIT NO. 47-7680
NOTICE OF HEARING

IN THE NAME OF ROYAL CREST, INC., KANAKA
AND/OR CONFERENCE

RAPIDS RANCH

e e Nt Mgt Mt e o o ot

On November 20, 1980, Royal Crest, Inc., of Las Vegas, Nevada,
filed with the Department of Water Resources an application to appropriate
the public waters of the State of Idaho. Due to an error in advertising
an amended application for permit was filed December 15, 1981. On January
1, 1982, the Department received protests against approval of said amended
application from Mr. & Mrs. G. W. Anderson,Fred & Frances Kambrich, Mr. & Mrs.
Dale Durrant, and Robert S. Luntey.

The Department has set the matter of protests for hearing for
Wednesday, March 31, 1982, at 10:00 a.m., in the Council Chamber of the
Twin Falls City Hall, 321 2nd Avenue East, Twin Falls, Idaho. The hearing
will be held in accordance with Chapter 2, Title 42 of the IDAHO CODE and
adopted Rules of Practice and Procedure of the Department of Water Resources.
Opportunity shall be afforded all parties to respond and present evidence and
argument on all issues involved.

DATED This 9th day of March, 1982,

LOREN 0. HOLMES
Southern Region Supervisor

ANTHON



CONFERENCE AND HEARING INFORMATION

IN THE MATTER OF APPROVAL OF AN APPLICATION FOR PERMIT

In accordance with IDAHO CODE, Section 42-203, the followina issues are
involved in the consideration of the application and protest(s):

1) Will the proposed use reduce the quantity of water under

existing water riahts?

2) Is the proposed water sunply insufficieﬁt for the purpose

intended?

3} Is the application made in good faith or for delay or

speculative ourposes?

4) Has the applicant sufficient financial resources with which

to complete the project?

5) Will the proposed use conflict with the local public

interest?

Any party may request in writinag five (5) days before any hearing that
the oral proceedings thereof be taken in the form of stenoaraphic nctes at the
expense of the requesting party. Any narty may have such stenogranphic notes of
the oral proceedings, or part thereof, transcribed at his own expense. A taped
record of the proceedings will be maintained for the appeal neriod.

1f the hearing is conducted by a hearina officer apoointed by the
Director, rather than the Director himself, a proposed decision will be
submitted to the parties and the varties may be afforded an opportunity to file
exceptions to the proposed decision and nresent briefs and oral arauments to the

“"fj Director prior to the issuance of a final decision by the Director. This

M

€= oroceudre is required by IDAHO CODE, Section 42-1701A.

R

i

1

The parties by written stipulaltion may waive their riaht to a proposed

W

.n-:in
E]

+ decision, however, the failure of either narty to waive a proposed decision will

]

not prejudice the Director's review of a party's eviden-e and arauments.
However, such a waiver will shorten the decision-makina process and may exnedite
substantially the issuance of a final decision. Whether comoliance with Section
42-1701A is waived will not affect a party's riaght to petition for a rehearing
of the final decision pursuant to Rule 11 of the Department's Rules of Practice
and Procedure or affect a party's right to apoeal the final decision to the

district court.



Under the provision of IDAHO CODE, Sections 42-1701A and 67-5215, any
court review of the Department's decision on appeal shall be confined to the
record created before the Department.

Failure to appear at the time and place set for hearing by the
applicant or protestant(s) may allow the Department to dismiss without nrejudice
the protest{s) or the abplication. Any and all cost incurred by reason of such

non-appearance may be assessed against such non-abpearing parties.
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John V. Evans
Guovernor

STATE OF IDAHO

SOUTHERN REGION

DEPARTMENT OF WATER RESOURCES

C Stephen Allrog

EWTLOHIN

Dhrector

March 9, 1982

Jewell Chandler
Secratary

Twin talls City Hall
Twin Falls, ldaho 83301

Dear Mrs, Chandler:

1041 Blue Lakes Blvd. ot
Twin Falls, idaho B34
(208) 734-3578

This is to confirm the use of the conference room and council chambers
for conference and/or hearing to be held by this office Tuesday, March
30 at 10:00 a.m., and 1:00 p.m., and Wednesday, March 31, at 10:00 a.m.,

and 1:30 p.m.

Thank you for your cooperation in this matter.
Very iruly yours,

Mary A. Hill

Sr. Secretary

for

Loren . Holmes
Southern Region Supervisor



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION

John V. Evans
Governor

1041 Blue Lakes Bivd. North
Twin Falls, kiaho B3301
C. Stephen Allred {208) 734-3578

Director

January 14, 1982

Royal Crest, Inc.

Kanaka Rapids Ranch

Box 42427 Huntridge Station
Las Vegas Nevada 89104

Re: Application for Permit No. 47-7680

fent]emen:

Poolosed are copies of protests filed anainst tho PsLuanco ol neriztopure
cuant koo oyous Apniioation o L The Departrant st
the protestent diccctiy tooan slfort Lo doteronns L

ppGes Ly s contact
S
snd to attemst to rosglive tho ovetest.

Live nrotest

Heonatore O

Vioyou Joonot advise us wWitnin twenly (203} duye that the protest has boen

rocolved, thy gattor will bhe scheduled for conierence and/or heeying. 4L
Cuohoa conference and/ur hearing, the following are ithe princinle 1lems the

Lopartment can consides in either approving or denying onoapplication tor
Coemit (Secticn 42-203, Ddeno Code)

} bobhe sroposod use reduce the quaniity of water ender seigting
h Y

ST AR A R A
S hs the preposed wader supply insuflicient for the puarooses intended?

Is thoe applicatinn wade in good {aith or for detay or spocutalive
purposes’

4. Has the applicent sufficient financial resources with which Lo
chnplete the profect?

(WTLICUIA

S00WEIY the wrurosed use conflict with the Tocal public dnterect?

S othis of fice can be of furiher assistonce, please contact s

by ?,}“l,?‘ly YOurs .,

CUREM OO0 HOULMES
Southiern Region Superviser

LOMonmdrya

tncts




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Blue Lakes Bivd. North
Governor Twin Falls, idaho 83301
C. Staphen Allrad (208) 734-3578
Director

January 14, 1982

Mr. & Mrs. G. W. Anderson
Rt 3 Box 172

Buh1, Idaho 83316

Re: Application for Permit No. 47-7680

Dear Mr. & Mrs. Anderson:

Your protest against the approval of the above-referenced application has
been received and a copy has been sent 10 the applicant. The Department
suggests you contact the applicant directly in an effort to determine what
is proposed by the application and to attempt to resolve the protest.

If you do not advise us within twenty {(20) days that the protest has been
resolved, the matter will be ccheduled for conference and/or hearing. At
such a conference and/or hearing, the following are the principle items the

Department can consider in eftner approving or denying an application for
permit (Section 42-203, Idaho Code}:

1. Will the proposed use reduce the guantity of water under

existing water rights?

2. Is the proposed water supply insufficient for the purpose
intended?

3. 1s the application made in good faith or for delay or
speculative purposes?

<+
.

Has the applicant sufficient financial resources with which
to complete the project?

5. Will the proposed use conflict with the local public interest?

If this office can be of further assistance, please centact us.

Yery truly yours,

LLOREN 0. HOLMES
Southern Region Supervisor

LOH :marya




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Blue Lakes Blvd. North
Governor Twin Falls, idaho 83301
C. Stephen Allred (208) 734-3578

Director

January 14, 1982

Fred & Frances Kambrich
Rt. 3
Buhl, Idaho 83316

Re: Application for Permit No. 47-7680

Dear Mr. & Mrs. Kambrich:

Your protest against the approval of the above-referenced application fras
heen received and a copy has been sent to the applicant. The Depaviment
suggests you contact the applicant directly in an effort to determing what
is proposed by the application and to attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has been

resoived, the matter will be ccheduled for conference and/ovy hearing. At
such a conference and/or hearing, the following are the principle items the

Department can consider in efther approving oO¥ denying an application for

. permit {Section 42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under
existing water rights?

Is the proposed water supply insufficient for the purpose
intended?

3

3. Is the application made inm good faith or for delay or
speculative purposes?

4. Has the applicant sufficient financial resources with which
to complete the project?

5. Will the proposad use conflict with the Tecal public interest?
[f this office can be of further assistance, please contact us.
Yery. truly yours,

LOREN 0. HOLMES
Southern Region Supervisor

LOH marya



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Blue Lakes Blvd. North
Gaovernor Twin Fells, \daho 83301
C. $tephen Allred (208) 734-3578

CNTHOUIIN

Director

January 14, 1982

Mr. & Mrs. Dale Durrant
Rt. 3
Buhl, Idaho 83316

Re: Application for Permit No. 47-7680

Dear Mr. & Mrs. Durrant:

Your protest against the approval of the above-referenced application has
heen received and a copy has been sent to the applicant. The Department
suggests you contact the applicant directly in an effort to determine what

is proposed by the application and to attempt to resolve the protest,

1f you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be ccheduled for conference and/or hearing. At
such a conference and/or hearing, the following are the principle items the
Department can consider in pither approving or denying an application for
permit {Section 42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under
existing water rights?

2. 1s the proposed water supply insufficient for the purpose
intended?

3. Is the application made in good faith or for delay or
speculative purposes?

4. Has the applicant sufficient financial resources with which
to complete the project?

5. Will the proposed use confiict with the local public interest?
If this office can be of further assistance, please contact us.
Very. truly yours,
LOREN 0. HOLMES
Southern Region Supervisor

LOH:marya



John V. Evans 1041 Blue Lakes Bivd. North
Governor

Twin Fails, idahc 83301
{208) 734-3578

C. Staphen Alired

STATE OF IDAHO
'DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION

Director

January 14, 1982

Robert S. Luntey
Rt. 3 Box 195
Buhl, Idaho 83316

Re: Application for Permit No. 47-7680
Dear Mr. Luntey:

Your protest against the approval of the above-referenced application has
been received and a copy has been sent to the applicant. The Department
suggests you contact the applicant directly in an effort to determine whatl
is proposed by the application and to attempt to resclve the nrotest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At
such a conference and/or hearing, the following are the principle items the

Department can consider in eftner approving or denying an application for
permit {Section 42-203, Idahe Cede):

1. Will the proposed use reduce the guantity of water under
existing water rights?

7. 1s the proposed water supply insufficient for the purpose
intended?

3. Is the application made in good faith or for delay or
speculative purposes?

4. Has the applicant sufficient financial resources with which
to complete the preject?

5. Will the proposed use conflict with the local public intzrest?
1f this office can be of further assistance, please contact us.
Yery Sruly yours,
LOREN 0. HOLMES
Southern Region Supervisor

LOH imarya



Route 3, Box 195

Buhl, Idaho 83316
January 9, 1982

Idaho Department of Water Resources
1041 Blue Imkes Blvd. N.
Twin Falls, Idaho 83301

Gentlemen:

This letter refers to application for permit No. 47 7080 which
Royal Crest, Inc., Kanaka Rapids Ranch wishes to amend by changing
use of 4.90 cfs for power (from 01/01 to 12/31) to heating (from 01/01
to 12/31). I wish to protest thls proposed amendment.

It is obvious to those of us using geothermal water for heating that
such use is needed only during the colder months of the year (possibly
September through April). Comsequently I believe the reguested period

of use for heating is inconsisteut with the need for heating end should be
rejected or =amended.

Sincerely yours,

ot 4T

Robert 5. Luntey
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NOTICE OF AMENDED APPLICATION FOR PERMIT
NO. 47-7680

Notice is hereby given that Application for Permit No. 47-7680 in the name of

Royal Crest, Inc., Kanaka Rapids Ranch, Las Vegas, Nevada was filed as follows:

e e e i T ey gy ity o gty Rl g . -

d7=765A .

ROYARL CREST. INC.. KANAKA RAPIDRS RANCH

BOX 42427 HUNTRIDGE STATION. LRS VEGAS.. NV 89164
Source: GROUNDWATER

Date Filed: 11-28.,1380

Amount: 14.68 CFS

iversion Poinl: SENE SESE Sec 18 T 695 R 14E SENN Se¢.;4 T 835 R 14E.
TWIN FALLS Co.

se: IRRIGATION (6,68 CFSY  from 8481 Lo 18-31
COMMERCIRL (2,78 CFS>  from 81761 o 1231
POWER (4.9@ CFSY  from @181 lo 1231
DOMESTIC P @, 48 CFSY  from 81781 to 1231

Plac £ Use: NNNE SHNNE NENW NN SENW Sec 14 T 885 R 14E SWNIW NWSH SWSH
aee e ” Sec 11 T @85 R 14E SHNE SENE NENW SENW NESW NESE NWSE SESE
Sec 18 T 895 R 14E  FOR 438 ACRES

Diversion Means: ARTESIAN NWELLS. FUMPS

Application for Permit No. 47-7680 is hereby amended to rcad as follows:

ROYAL CREST. INC.. KANAKA RAPIDS RANCH

BOX 42427 HUNTRIDGE STATION. LAS VEGAS.. NV 89iod
Source: GROUNDWATER

Date Filed: 117201986

Bmount: 14.88 CFS

iversion Point: SENE SESE Sec 18 T 395 R 14E SENW Sec 14 T 895 R 14E.
TRIN FALLS Co. ‘ '

se: IRRIGATION (6.68 CF5) from 84,01 to 18-31
QONNERCIHL (2.78 CF5> from 81781 to 12731
HEATING (4,38 CFS> from 81781 to 12-3
DOMESTIC P (8,48 CFS>  from 81/81 to 12-31

Place of Use: NWNE SWNE NENW NWNW SENW Se¢ 14 T 89S R 14E SKNW NWSK SWSK

Sec 11 T 835 R 14E SWNE SENE NENW SENW NESW NESE NWSE SESE
Sec 18 T 895 R 14E  FOR 438 RACRES '

Diugrsian Means: ARTESIAN NELLS., PUMPS

R

Any protest against approval of the amending of Permit No. 47-7680 &s SEt Forth~
above must be filed with the Idaho Department of Water Resources, 1041 Blue Lakes

Blvd. North, Twin Falls, Idaho 83301, on or before January 11, 1982

AW

A. KENNETH DUNN
. o ~ Director o
Pubtlished in Times News on December 24 " and  December 31, 1981
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ENDED
APPLICATION FOR
PERMIT NO. 47-7680
Notice is hereby given
that  Application  for
“Permit NG. 47-7680 in the
name of Royal Crest
inc., Kanaka Rapids
_Ranch, Las Vegas,
Nevada was filed as
follows:

47-7680
'ROYAL CREST, INGC.,
KANAKA RAFIDS

RANCH
'BOX 42427 HUNTRIDGE
-STATION, LAS VEGAS,
NV 89104
‘Source.
‘GROUNDWATER
_Date Filed: 11/20/1980
' Amount: 14.60 CFS
Diversion Polnt: SENE
SESE Sec 10 T 095 R 14E
SENW Sec 14 T 09S R
14E, TWIN FALLS Co.
Use: IRRIGATION (8.60
CFS) from 04/01 to 10/31
COMMERCIAL (2.70 CFS)
from 01/01 to 12/31
POWER (4.80 CFS) from
01/01 to 12/31
DOMESTIC {0.40 CFS)
from 01/01 to 12/31
Place of Use: NWNE
SWNE NENW NWNW
SENW Sec 14 T09S R 14E
SWNW NWSW SWSW
Sec 11 T 095 R 14E SWNE
SENE NENW SENW
NESW NESE NWSE
SESE Sec 10 T 089S R 14E
FOR 430 ACRES
Diversion Means:
ARTESIAN WELLS,
PUMPS

Application lor Permit
No. 47-7680 is hereby
amended to read as
follows:
ROYAL CREST, INC,
KANAKA RAFPIDS

RANCH

BOX 42427 HUNTRIDGE
STATION, LAS VEGAS,
NV 88104

.Source:
"GROUNDWATER

Date Filed: 11/20/80
Amount: 14.60 CFS
Diveraion Point; SENE
SESE Sec 10 7095 R 14E
SENW Sec 14 T 096 R
14E, TWIN FALLS Co.
Use: IRRIGATION (6.60
CFS) from 04/04 1010/
COMMERCIAL {2.70 CFS)
from 01701 to 12131
HEATING (490 CFS)
trom 01101 t012/31
DOMESTIC (0.40 CFS)
from 01/01 to 12131

Place of Use: NWNE
SWNE NENW NWNW
'SENW Sec 14 T 085 R 14E
SWNW NWSW SWSW
Sec 11 T 09S R 14E SWNE
‘SENE NENW SENW
NESW NESE NWSE
SESE Sec 10 7 098 R14E
FOR 430 ACRES
Diversion Means:
ARTESIAN WELLS,
PUMPS

-~ Any protest against
approval of the amend-
ing of Permil No. 47-7680
‘as sel forth above must
‘be filed with the Idaho
Department of Water
Resources, 1041 Blue
Lakes Bivd. North, Twin
Falls, Idaho 83301, on or
before Januarhﬂ, 1982.

. A.KENNETH DUNN

: Director
-PUBLISH: Thursday,
‘December 24, and 3,
1981.
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Gentlemen:

Enclosed you will find a legal notice which we wish to have published once a
week for two consecutive w

eekly issues of your newspaper. We have inserted
the publication dates allo

wing ample time for you to submit us a galley proof
for review before publication. ’

After sending us a galley proof, proceed with the publication on the dates

we have inserted, assuming the notice is correct. If we have any corrections,
we will notify you before the first publication. If you cannot publish the
notice on the proposed dates, please contact us immediately.

In order to receive payment, an affidavit of publication must be submitted to
the Department along with the publication bill.

Sincerely,

Bill submitted:
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“*ate of Idaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Garrerticn Statehouse
Boise, Idaho 83720
A. KEMNETH DUNN (208) 334-4440
Director
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July 24, 1981

Oepar "’*’"1‘ G Egher Doon -
Sbu%‘ham szt @ﬁm

RE: Application for Permit No.
Dear Applicant:

The 1981 Idaho Legislature made a change in Section 42-205, Idaho Code,
that may affect the above referenced application. The change requires that
if a proposed hydropower project will use existing irrigation facilities,
the approval of the owner of the facilities must be obtained before an
application for permit to develop a water right can be approved.

Please find enclosed an affidavit which we must receive before we can
complete the review of your application. Please complete the affidavit,
sign it before a notary, and return it te this office at vour earliest
convenience, no later than August 15, 1981.

Sincerely,

En, . " *
wobba

f. ’ !( 7 j

i
DAVID R. TUTHILL JR., P. E
Supervisor, Water Allocation Section

DRT:jg

BEnclosure




TWIN FALLS CANAL COMPANY

POST OFFICE BOX 326
TWIN FALLS, IDAHO, 83301

December 18,1980 i

DEC 16 o
Department of Water Resources Department of Ware e sour
1041 Blue Lakes Blvd. North Southern District Oftice

Twin Falls, Idaho 83301

RE: App. for Permit No. 47-7684, 4T7-T683, 4T7-T7680
Name: Royal Crest, Inc., Kanaka Rapids Ranch

Gentlemen:

The Twin Falls Canal Company after researching filed water right
permit has concluded that water sought to be appropriated is waste
water, which would accrue below the Company's last delivery.
However we are advised that many others hold prior rights to this
waste water and of course the holder has a right to cease wasting
water.

The Canal Company will continue to make deliveries to their
shareholders to the extent possible, but makes no effort to put
additional water in the ditches so as to insure that waste water
would bhe available for permits such as this one.

Regpectfully Submitted,

Ceo

C.W. Travis
General Manager

CWT:brw

ETIHIN




NOTICE OF APFLICATION FOR WRATER RIGHT
Notice is hereby given that the followins arplicalion{s) have
been submitted for permil lo arrrorriale the rFublic waters of lhe
State of Idaho:
47=C6ad..
ROYAL CREST. INC.. KANAKA RAPIDS RANCH
BOK 42427 HUNTRIDGE STATION, LAS VEGAS. . NY 29184
Saurce: GROUNDWATER
Date Filed: 11-°28-°1380
Bmaountl: 14.58 CFS

iversion Foint: SENE SESE Sec 18 T 895 R 14E SENW Sec 14 T 835 R 14E.
THIN FALLS Co.

se; IRRIGATION (6,58 OFSY  from 8481 Lo 16-°31
COMMERCIARL 2,78 CFSy  from 81781 to 1273,
POKER 4,98 CFSy  from @1.81 to 12731
DOMESTIC . cd. 4@ CFSY  from 81°81 te 12-31

Place of Lse: NWNE SWNE NENW NWNIW SENW Sec 14 T 895 R 14E SHNK NWSW SHSH
See 41 T 835 R 14E SWNE SENE NENW SENW NESW NESE NLSE SESE

Sec 18 T 895 R 13E  FOR 438 ACRES
Diversion Means: ARTESIAN WELLS. PUMPS

I+ issyed, the permiti{sy will be subdiect to all Frrior water
rights. Protests against the srantinsg of any permil must be filed
with the Director of the Idahe Departmenl of Waler Resources. 1641

Blue Lakes Blud., North, Twin Fallsx, Idaho S3381 and r;ec.eiued an

E efore JANURRY 5. 1981.

[

e 2 C. STEPHEN RLLRED

- _

== Director

T :
* 3 Published 12/13 & 12.25/80.

Fr
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477880
HOYAL GCREST, INC,
KANAKA RAPIDS RANCH
BOX 42427 HUNTRIDGE
STATION, LAS VEGAS, NV

5104

Source: GROUNDWATER

Date Filed: 11/20/1880

Amount: 14.60 CFS

Diversion Point;: SENE SESE
‘Sec 10 7 085 R 14E SENW
Sec 14 T 09S R 14E, TWIN
FALLS Co.

Use: IRRIGATION so.eo CFS)
from 04/G1 10 10/31
COMMERCIAL (2.7 CFS)
from 01/01 to 12/31
POWER (4.90 CFS) from
61/01t0 12/31
DOMESTIC  (0.40 CFS)
from 01701 to 12/31

Place of Use: NWNE SWNE
NENW NWNW SENW Sec
14 T 095 R 14E SWNW
NWSW SWSW Sec 11 T
095 R 14E SWNE SENE
NENW SENW _ NESW
NESE NWSE SESE Sec 10
T O8S R 14E FOR 430
ACRES

Divarsion Means:
ARTESIAN WELLS,
PUMPS

et
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DEFARTHENT OF WATER RESOURCES
Soulhern Resion

..._.......__......_......_.........._.,....__..._...__........._....................___......._.__........____,......__.._...._.._._..._..._....._.........__._...._......_...._.___.._._..,....._...._...._._.........._._...._..__

1841 Blue Lakes Blud N.
Twin Falls. Idaho Q3361
(Z08Y F34-3578

DECEMBER 15, 1988

Times News
F. 0. Box 548
Twin Falls., Idahao RIZA]

Gentlemenrn:

Enclosed you will find @ lesal notice which we wish to hauve rublish
an the datles indicated {once a week for Llwo conseculive weekly Issy
In your newsraper., He have allowed amrle lime for yvou to submit 2 9a
rroot Lo Lhis office for raview before the first Fublicatlion date., 1
vou eannol epublish the notice on Lhe rrorosed dates. Flease contact u
immediately,

ed
e

=3

An affidavit of Fublicalion must be submitted to the Derartment alons
wilh the rublication Bill.  Your cooreration 15 arrreciated,

Flease send the affidavit of Frublication and rublication hilling te this
office hefore JANUREY J 18981,

Yours truly,

oz eeq P Al

Mary B.OHIL]
Seorelary




John V. Evans
Governor

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION

C. Stephen Alired

IWTLOHIN

Director

December 4, 1980

Mr. Alex Schaefer
Department of Health & Welfare

Division of Environment
P. 0. Box 1626

Twin Falls, Idaho 83301

Re: Application for Permit No.

Dear Mr. Schaefer:

1041 Blue L akas Bivd. North
Twin Falls, idaho 83301
(208) 734-3576

47-7679 - 47-7680

Please find enclosed a copy of the above referenced application for
permit for your information and files.

Sincerely,
Mary A. Hil
Secretary

for

Loren 0. Holmes
Southern Region Supervisor

Insl
=
[l
—



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Biue Lakes Blvd. North
Gavernor _ Twin Falls, idaho 83301
C. Stephen Allred (208) 734-3578

Director

December 4, 1880

Mr. Bob Bell, Regional Fisheries Biologist
Idaho Fish & Game Department

Region #4

P. 0. Box 428

Jerome, Idaho 83338

Re: Application for Permit No. 47-7680

Dear Mr. Bell:

Please find enclosed a copy of the above referenced application for
permit for your information and files.

Sincerely,
Mary A. Hill
Secretary
for

Loren 0. Holmes
Southern Region Supervisor





