. /0]
AUG-10-2006(THU) 04:36  Barker Rosholt & Simpson (FRX) 12087352444 P. 002/013.0

= L] 113 Muin Avar;ua V'é‘ﬂ.' Sglm 303

. oal i Aore 485

R Bé\SRKEIR Twin Fauaialwu%sar-ma

Albert P Barker ROSHOLT (205 723.07U0 telaphona

John A, Keshoit & (zﬁ?rémﬁ,{::fx
Jehn K. Simpson '

Travis L. ‘Mompsen SIMPSON 205 North 107 ek, Sule 520
H : [ mrael, Suig

B =

e ¢ u u Bolse, jdubo 93701.2930

(208) 336-0700 Imiaphoria

[208) 3446034 facaimile
Fayl L. Arrinpion BB AIATS. Gom
pla@idnhowmners,com

August 10, 2006 RECE Ve
iy . E D

SENT V1A FAX & FIRST CLASS MAIL AUS 15 2008
DEPT, OF WATER ey i

Mr, Allen Merrin

Jduho Depariment of Water Resources

1341 Fillmore Suwer, Suite 200

Twin Falls. ID §3301-3380

RE: Transfer No, 69553
Responxe 1o 8906 Leter from Roger Ling

Dear Mr. Memil:

1 am writing in response to the August 9, 2006 foller from Roger Ling, counsel {or Roben
and Shane Darrington (the “Auvgust 9" Leiter™), That letier is presented as an objection and
protest to Transfer No. 69553 and the request for an extensfon 10 compicte the drilling of the new
well, For the reasons discussed below, as wel) as those presented in the August 8, 2006 leirer ]
sent, the Department should grant the extension,

The Darringtons appear to object (o the fact that the Stokers will no longer need to use
the J Canal - owned by the Burley lrrigetion District - for water COTVCYRNICE pUrPOSEs,
Apparently the Darringtons belicve thal the private agreement emtered inte between Mir. Inou ye
(the predecessor-in-interest to the Stokers) was intended 10 Hmit the tote] diverstons from the
well nol merely the total amount of waer that conld be conveyed through the J Canal by M.

‘Inouye. The Darringtons are mistaken. While there was an agreement with Burley Jrrigation
District to “transport 170 inches of water into the J canel on o permument basis™ ("BID
Agreement”). see Application 1o Burley Trrigation Distrlet (attached as Exhibit A), this contract
in no way limits the quantity of woter that could be diverted through the new well pursuant to
waier right 43+7045. Moriover. the argument is ol no cansequence since the Stokers do ot
intend to use the ] Canal,

Trunsfer No. 69553 does not limit the diversian mte fram the new well outside of the
547 efu diversion limit sluted on watcer right 45-7048, See ‘Transfer No. 69553 (Auached as
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Exhibit B), While there are nine conditions of approval included on the transfar, none of these
conditions limit the amount of water that could be diverted throuph the new well to 170 inches.
In Tact, there arc only two conditions dealing with a Jimitation on the diversion from the now
well, Condition 2 limits the “1otal Instantaneous diversion of waler from all points of diversion™
1o 5,47 ¢fs.” Jd. Condition 4 limits the dlversion o “no more than 0.02 csf per acre” when
combined with other rights, /o,

Although Condition 6 slawes that “Transfer 69553 Is subject to apreement with Burley
Irvigation Distrier,” that stalement refers (o water conveyance and the “use ol 3 delivery sysiem
owned by person(s) other than the right owner,” Jd Tn such a siusarion, it would be necessary 1o
cnsure thut any stiempt 1o divert water through a thind party’s systern would be approved by that
third party, in this cuse, MD. However, as stated abave, the BID Apreement anly concerns Mr,
Stoker"s ability to use the J} Canal as a mean of water conveyanee, und does not afTect water right
no, 45-70485, ineluding the right te divert at all ol the poims of diversion, in any way, Marcover,
there is nothing in either the B Agreement or the translier thet limits the 1otal diversion from
the new well 1o 170 inches,

The Stokers are not seeking 1o increase the rate of diversion under water fight 457045
buyond what has clearly been approved by Transfer No, 69553, The Stokers are merely piping
the sarme quantity of water 1o the same land Jor the same purpose us contemplated in the transier
(frrigation) and us allowsd by law under this water right,

1t is also imporiant to note that, a5 recognized by you in a meme dated Jenuary 30, 2002,
this “transfer was processed without protest,” See Allen Merrilt Memo RE: Raview &
Recommendution for Transler 69553 (attached as Exhibit C). 1t is evident that the Darringrons®

Tuiled to [le a timely protest when Transfer No, 69553 was originally noticed and approved in
2002,

The Darringlons huve no right to protest a change that has slready been approved. Such
an objection is untimely and of no legal affect, Transfer No, 69553 wes duly noticed and the
Darringtons could have {iled a protest as required by 1.C, § 42-222. They luiled to do this and
Mr, Ling’s letter is no substilute. The Stokers should not be foreed 1o refile a transfer applicetion
that has already becn noticed and approved on account of a wel! driller's work sehedule,
Moreover, the Siokers are nat responsible for the Darrington’s misundtrstnnding about the intent
and effect o' Mr. Inouye's agreement with BID,

't am unfurniliar with the ownership and usage of the Dusringions® property, Therelore, in referring 1o the
Darringrons hayve, 1indent to include uny potential predesessors in interest,
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Accordingly, lor these reasans, as well ns she reasons set forth in the August 8, 2006
letier, the Depaniment should grant the Stokers an extension, This extension is purticularly
warranted glven the substantia) effort that the Stokers have made this year 10 prepare the now
well site for drilling and the fact ihvat the well-driller is on the cusp of completing his wark.
Please call i you have any guestions,

Yours Truly,

PLAm

ce;  Lavel Stoker
Roger Ling



