SETTLEMENT AGREEMENT
IDWR Transfer of Water Right, Transfer No. 72385

THIS SETTLEMENT AGREEMENT (the “Agreement”) is made and entered into this
day of June, 2006, by and between the NEW SWEDEN IRRIGATION DISTRICT, an Idaho
Imigation District with its principal place of business located in Idaho Falls, Idaho (“NSID”);
CITY OF BLACKFOOT, an Idaho municipality located in Blackfoot, Idaho (“CITY"); A & B
IRRIGATION DISTRICT, AMERICAN FALLS RESERVOIR DISTRICT #2; BURLEY
IRRIGATION DISTRICT, MILNER IRRIGATION DISTRICT, MINIDOKA IRRIGATION
DISTRICT, TWIN FALLS CANAL COMPANY and NORTH SIDE CANAL COMPANY,

—irrigation- districts-and-canal-companies-with-their prineipal-places-of business-located-throughout

southem Idaho (jointly “COALITION™); {The foregoing are sometimes referred to herein
individually as a “Party” or collectively as the “Parties™].
RECITALS:

A. Pursuant to an agreement by and between NSID and the CITY, NSID has
assigned to the CITY all of its rights, title and interest in that certain IDWR water right,
described as Water Right No. 1-181C (“Water Right™). The Water Right has been claimed by
NSID in the Snake River Basin Adjudication as a valid natural flow water right.

B. The intent of the CITY s acquisition of the Water Right is to change its point of
diversion, place of use, and nature of use so as to be used in its gravel pit facility known as
Jensen’s Grove Pond (“Pond™) and therefore filed an Application for Transfer of the Water Right
with IDWR on or about October 27, 2005, which now carries the transfer number 72385
(“Transfer”).

C. On or about the 6™ day of March, 2006 and pursuant to published notice as
required by law, the COALITION filed a timely Notice of Joint Protest to the transfer application
with IDWR.

D. 1t 1s the Parties’ Vunderstanding that IDWR is prepared to grant the proposed
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Transfer providing: 1) the Parties are able to work out their differences in a manner which is
consistent with IDWR transfer policies; 2) there is no injury to other water rights; 3) there is no
expansion of the use under the original Water Right; and 4) the conditions agreed to below are
incorporated in the Water Right through the transfer approval.

E. The Parties have met and have agreed upon certain conditions to be included in
the Water Right after its transfer which would make the Transfer acceptable to the Parties, which
will cause a withdrawal of the protest filed by the COALITION, and which Application, as
modified by this Agreement, may be approved by IDWR.

AGREEMENT:
NOW, THEREFORE, IT IS HERERY MUTUALLY AGREED by and between the

Parties as follows:

1. Conditions to Water Richt after Transfer.

The CITY and NSID agree that the following terms and conditions be included in the

| Water R1 ght (“Conditions”) after transfer:

a. After approval of the pending Transfer, the CITY shall not, temporarily or
permanently, thereafter transfer the Water Right, or any portion thereof, without receiving the
wrttten consent of the COALITION.

b. Without the written consent of the COALITION, the CITY agrees to hold the
Water Right in perpetuity for diversion of water from the Snake River into storage at the Pond,
for irrigation and recreation purposes, and to not transfer the Water Right or change the nature of
use or place of use of the Water Right.

c. The Water Right shall, after its transfer to the CITY, allow water to be diverted
only during the irrigation season (April 1% to October 31) when water is available under the
priority of the Water Right and the terms of this Agreement, and shall not allow year around
diversion to storage as requested in the Application.

d. Without the written consent of the COALITION, the CITY may not divert
water into the Pond during the months of April and May if the conditions within the watershed of
Water District 01 are such that pursuant to the rental pool procedures then in operation, the

United States Government, acting through the Bureau of Reclamation (“BOR”), would not be
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granted the opportunity to lease water from the local rental pool for flow augmentation below
Milner Dam. Presently, the said right of the BOR is determined by a chart attached to the 2006
Rental Pool Procedures, entitled “Stipulated Augmentation Rental District 01 and is based upon
certain storage carryover within reservoirs in Water District 01 and certain projected runoff as of
April 1% of each year (“Date of Determination”). Even though the CITY s right to divert water
under this right may not be triggered at the beginning of the irrigation season pursuant to the
methodology described above, the CITY may nevertheless begin to divert water under the Water
Right during the irrigation season should there be a change in circumstances and weather
occurring after April 1% and before June 1¥ which would otherwise have granted the CITY the
night to divert if said circumstances had existed at the original Date of Determination.

e. The CITY shall not lease, sell, transfer, grant, or assign to any other person or
entity any right to recover groundwater or mitigation for the diversion of groundwater as a result

of diversions under the Water Right including any incidental groundwater recharge that may

occur as a result of such diversions. Furthermore, the CITY shall not request or receive any such
mitigation credit on behalf of any other person or entity. If the CITY proposes to utilize the
Water Right for groundwater recharge or mitigation purposes associated with existing or future
groundwater rights, the CITY must file the appropriate application for permit and/or transfer.

2. Administration of Water Right.

For the purpose of administering the Water Right, except for the specific Conditions set
forth in paragraph 1 above, water under the Water Right shall be distributed in its normal priority
without any other restriction pursuant to Water District 01 procedures.

3. Conditions and Transfer of Water Right.

The Parties intend the above conditions to apply to this Water Right upon approval of the
transfer. If IDWR consents to the terms and conditions of this Settlement by and between the
Parties and agrees to approve the Transfer of the Water Right subject to the Conditions contained
herein, then the COALITION hereby agrees to withdraw its protest. In the event IDWR does not
approve the Transfer of the Water Right with the above Conditions, the Coalition reserves all
nghts to protest to the application.

4. Partial Decrees.
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1t is understood and agreed that any subsequent partial decree issued by the Snake River
Basin Adjudication District Court should contain the terms and Conditions of this Agreement.

5. Capacity to Execuie Acreement.

The Parties warrant and represent that the person executing this Agreement is empowered

to do so on behalf of each district, city, company or entity and thereby binds such entity by

signing this Agreement.
6. Waivers.

The failure to object to any breach of any term or condiiion in this Agreement shall not
constitute a waiver and no failure to object shall be deemed a waiver of any prior to subsequent
breach.

7. Entirety of Agreement.

This Agreement represents the entire and integrated agreement between the Parties and

supersedes all pnor negotlanons Tepresentations and oral agreements. No promiseor

inducement has been offered or made except as herein set forth, and this Agreement is executed
without reliance on any statement or representation by any other Party or their agent.

8. Modification.

This Agreement may amended or modified only by a written agreement signed by each of
the Parties to this Agreement.

9, Execution of Agreement in Paris.

Due to time constraints and practicalities, the Parties acknowledge it is not possible to
have all parties sign the same copy of this Agreement at the same time. Therefore, the Parties
agree that this Agreement may be executed in any number of counterparts, each of which shall
be deemed an original, but all of which together shall constitute one and the same instrument.

10.  Signatures.

In witness whereof, the Parties to this Agreement through their duly-authorized
representatives have executed this Agreement and certify that they have read, understood and

agree to the terms and conditions of this Agreement as set forth herein.

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year
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first above writen.

NEW SWEDEN IRRIGATION DISTRICT
By

Its Chairman

CITY OF BLACKFOOT

Tis: Mayor

A & B IRRIGATION DISTRICT
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AMERICAN FALLS RESERVOIR DISTRICT #2
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BURLEY IRRIGATION DISTRICT "
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MINIDOKA TRRIGATION DISTRICT
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NORTH SIDE CANAL COMPANY
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TWIN FALLS CANAL COMPANY
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