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Idaho Department of Water Resources HAND DELIVERED TO SOUTHERN REGION

1301 North OIf:haTd . 'TDAHO DEPARTMENT OF WATER RESOURCES
Statehouse Mail TWIN FALLS, 1DAHO

Boise, 1D 83720

ATTN: Karl Dreher, Director
Dave Tuthill, Adjudication Bureau Chief

Gentlemen:

Please find enclosed the foilowing water right application and adjudication claims
which we have presented for filing on this date on behalf of the Idaho Power Company:

Of~0T7{Z3 1) Application for Permit - 7,850 cfs for power pufposes @ American Falls;
Aocl-o2017  2) Notice of Claim - 1,400 cfs for power purposes @ American Falls;
Acl~10381  3) Notice of Claim - 6,000 cfs for power purposes @ American Falls;

Aol ~10383 4) Notice of Claim - 2,000 cfs for power purposes @ American Falls;

Acl~ 10384 5) Notice of Claim - 136 cfs for power purposes (@ American Falls; and
Aca~ioh3s 6) Notice of Claim - 3,500 cfs for power purposes @ Bliss power plant.

These filings are being made to supplement previous filings by the Company based
upon the results of hydraulic capacity tests completed by the Company at various power
facilities. These capacity tests were initiated in an effort to verify the previous SRBA clajms
filed by the Company. Tests at all of the Company’s facilities have not been completed and
farther amended or supplementary filings may be forthcoming.
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The filings at American Falls are further complicated, and in many respects
necessitated, by the history of the development of the American Falls Reservoir and the
adjudication filings for that facility made by the United States. Our review of pertinent
records indicates that prior to the construction of the first American Falls Dam in 1927, the
Company owned and operated three small power plants at American Falls, the West Side,
Island, and East Side Plants. The diversion structure at the East Side Plant was capable of
diverting 6,000 cfs in 1920. Permit No. 4168 was licensed in 1920 for 1,400 cfs, and Permit
No. 14067 i 1924 for 4,600 cfs to make up the difference. In 1921, the Company filed an
application to appropriate an additional 1,200 cfs for power purposes (Permit No.
15201/01-2041), along with an application for a permit to store 300,000 AF of water at the
American Falls site. (Permit No. R-273/01-2065.) In each case, permits were subsequently
issued to the Company.

Abont that same time, the Bureau of Reclamation became interested in the
American Falls area as a reservoir site for the Minidoka Project. On June 15, 1923, the
United States and the Company entered into a contract by which the United States acquired
a portion of the Company’s land and the water rights for the development of the American
Falls site (The actual deed is dated April 13, 1926). This included the West Side and Island
power plants. The Company retained the East Side Plant. The 1923 contract provided,
arnong other things, that the Company was to acquire 45,000 AF of primary storage and
253,000 AF of "secondary storage” along with the right to use the water discharged from the
dam for power production in the East Side Plant. The East Side power plant was not
connected to the dam, so it made no use of the extra head created by the impoundment.

With the construction of the American Falls Dam in 1927, the capacity at the East
Side Plant was increased to 9,000 cfs, and the corresponding the water rights consisted of
the following:

1. 253 cfs With a priority date of July 15, 1901, transferred from
the West Side Plant to the East Side Plant on June 17,
1929, by transfer No. 464;

2. 611 cfs With a priority date of August 1, 1901, transferred from the
Island Plant to the East Side Plant on May 4, 1929, by transfer
No. 463;

3. 1,400 cfs Permit No. 4168, with a priority date of September 3, 1908,

licensed in 1920 to American Falls Power Company, No. 01~
02017;
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4, 4,600 cfs Permit No. 14067, with a priority dated of March 8§, 1919,
licensed in 1924, No. 01-02032;

5. 2,000 cfs Permit No. 16635, with a priority dated of October 15, 1926,
licensed in 1971, No., 01-02046;

8,864 cfs TOTAL

The Company has previously filed adjudication claims oit two of the licensed rights,
Nes. 4 and § above (Water Right Nos. 01-02032 and 01-02046). Adjudication claims for
Nos. 1 and 2 (the 1901 rights), No. 3 (No. (1-02017) along with a beneficial use claim for
the 136 cfs necessary to bring the total water rights at the facility to 9,000 cfs are part of the
current filing,!

Permit Nos. 01-2041 and 01-2065, the permits issued to the Company for the 1200
cfs flow right and 300,000 AF storage right, respectively, were never licensed. Tn 1971, the
Department of Water Administration (DWA) gave to the Company notice of its intention
to cancel each of those permits for non-development. The Company opposed the
cancellation based on provisions in the 1923 Contract, contending that the Company
reserved its water rights at the American Falls site. The 1923 Contract, immediately
following the provision transferring the Company’s water rights to the U.S., provided:

But it is expressly agreed and understood that the water rights and rights to
the use of water which it is herein agreed that the Company shall have are
reserved out of its existing appropriations and rights as independent rights
under its own filings and appropriations and of the dates of priority to which
the Company is entitled under such appropriations and are not to be
considered as mere contract rights under contract with the United States.
(1923 Contract, para 9(d), at p. 11)

Despite that language, the DWA decided that both permits should be canceled. In
his written decision, the then director, R. Keith Higginson, stated:

After reviewing the files of the Department and the answer of the
Idaho Power Company, the Director finds that the rights established by the
Idaho Power Company, by reason of Permit Nos. 01-2041 and 01-2065, have
been merged with rights granted the United States of America and that by

' You will note that the filings for the rights listed as Nos. 1 & 2 claim are for 6,000 cfs and 2,000 cfs,
respectively. Although the Company only transferred the amounts listed above (253 and 611 ¢fs) to the East Side
Plant, the balance of each right is included in the respective claim based on Judge Hurlbutt’s recent decision in
Basin-Wide # 10.
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reason of contracts and agreements entered into between the Company and
the United States of America, Bureau of Reclamation, those rights are held in
trust for use by the Company under the water rights of the Unifed States at
American Fualls Reservoir.

The Director further finds that since the Company’s rights io water af
American Falls Dam and Reservoir are already covered by reason of Heenses
issued to the United States of America, under Permit Nos. R-269 and 4168* and
contracts between the Company and the United States of America, that Permit
Nos. 012041 and 01-2065 are duplicate and should be canceled. The
Company has failed to submit proof that it has construcied the necessary
works to divert the water and apply it to beneficial use, (emphasis added)

In 1972, storage behind the American Falls Dam was restricted for safety reasons.
This led to a non-governmental replacement program whereby the Company guaranteed
bonds issued by the American Falls Reservoir District (AFRD) for reconstruction of the
Dam in exchange for the right to connect its power plant directly to the Dam and use the
water released from the Dam to generate power. On March 31, 1976 a contract (the
"Government Contract”) was entered into between AFRD and the United States. In that
contract the United States acknowledged the existence of a "falling water contract"” between
AFRD and the Company and agreed that the Company could use the water released from
the Dam, subject to the other provisions of the contract, for power generation purposes.
(Government Contract, Art 18, p. 6) The Government Contract, and the use of the falling
water, was authorized by the American Falls Enabling Act of December 28, 1973 (P.L. 93-
206, 87 Stat. 904), Pursuant to the Government Contract and the Act, the AFRD, as the
constructing agency, and the Company entered into a Falling Water Contract which
authorized the Company to utilize the water discharged from the Dam in accordance with
the Government Contract. (Falling Water Contract, Sec. 3.1, p. 13.) Also on March 31,
1976, the United States, AIFRD and the Company entered into a Spaceholder Contract
which provided:

Nothing herein shall in any way alter or change the present proportion of the
storage rights of the spaceholder, and this Spaceholder Contract and the
American Falls Replacement Dam Program constitute a reaffirmation by the
United States of the rights of the spaceholder under the Existing Spaceholder
Contract, except as modified by this Spaceholder Contract as authorized in the
Act of December 28, 1973, and the Government Contract. The provisions of

2. Permit No. 4168 for 1400 c¢fs was licensed to American Falls Power Company in 1920 and is one of the
SRBA claims being contemporaneously filed by the Company, R-269 is current license #01-02064, held by the
U8, for 1.8 MAF of storage for Urrigation and power purposes. The U.S. has filed an adjudication claim for
this water right but did not include power as a purpose of use, See SRBA clm. # AD1-02064.
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the Existing Spaceholder Contract shall in all respects remain in full force and
effect except that the provisions of this Spaceholder Contraet with respect to
the Replacement Dam, including but not limited to the operation and
maintenance thereof and the distribution of water therefrom, shall prevail
over the provisions of the Existing Spaceholder Contract wherever and to
whatever extent the provisions of the Existing Spaceholder Contract are in
conflict with the provisions of this Spaceholder Contract. (Spaceholder
Contract, sec., 19, p. 6} [the 1923 Contract is identified as the "Existing
Spaceholder Contract” in Part 1, sec. 18]

The spaceholder acknowledges that the water storage rights evidenced by
permits, licenses and court decrees for the Existing Dam are held in the name
of the United States and by this Spaceholder Contract the water rights are
reaffirmed and neither the United States, the Constructing Agency, nor the
spaceholders are required to make additional filings for the Replacement
Dam. (Spaceholder Contract, sec. 49, p. 23}

Despite the decision by the DWA in 1971 that the "Company’s rights to water at
American Falls Dam and Reservoir are already covered by reason of licenses issued to the
United States of America . . .", questions remain as to whether additional SRBA filings by
the Company are necessary to protect the Company’s power rights at American Falls,
Notwithstanding the 1971 decision, the contracts entered into in conjunction with the 1976
Dam Replacement Project reaffirmed the 1923 Contract and granted the Company the right
to use water released from the Replacement Dam {or purposes of power generation. While
our review indicates that the United States holds various water rights at American Falls,
only two have stated uses which include power generation. These are Water Rights Nos.
01-02064 (previously Permit No. R-269) and Water Right No. 01-04052, for a 1.8 MAF and
115,000 AF, respectively. Interestingly, the adjudication claim filed by the United States on
the oldest power right, A01-02064, does not include power as a stated use. The later
priority right, No. A01-04052, for 115,000 AF, does include power and contains the following
under the remarks section: "Water furnished to private company for power generation."
The amount of storage claimed under this right is significantly less than the 300,000 AF
(45,000 primary and 255,000 secondary) of storage rights held by the Company under
contract. Additionally, the U.S. has not claimed any flow rights for power purposes.

- All of this further confuses and complicates the filings concerning American Falls,
We are hopeful that with filing of the referenced claims that these issues can be addressed
and resolved in the appropriate fornm.

Finally, we are also enclosing the necessary fees for the referenced filings. The
Company has previously paid the variable water use fees pursuant to LC. § 42-1414(1)(b)(ii)
and, as such, the enclosed fees for the adjudication claims are remitted under subsection
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(1)(a) of that section. The filing fees for the water right application for American Falls are
being conditionally paid. If it is determined that the water that is the subject of that
application is not required, either based on the enclosed adjudication claims or the contract
rights held by the Company, we would expect a remittance of the enclosed fees. In that
regard, perhaps it would be appropriate to delay the processing of that application until the
issues raised by the adjudication claims filed by both the Company and the U.S. at American
Falls are resolved.

We will happy to discuss issues relating to any of the enclosed filings with you at your
convenience.

Very truly yours,

TAMES C. TUCKER

Encls,

jet.96\jdwrltramf




