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STATE OF IDAHO,
County of Kootenai, =

upon oath deposes and says:
I

being first duly sworn

| am now and at all 1imes hereinafter mentioned was a citizen of the United

States, resident of the State of Idaho, over the age of twenty-one years and not a
party of the above entitled action.

2. | am now and at all times hereinafter mentioned was the printer (principal
clerk) of the "Coeur d'Alene Press,” a newspaper printed and published daily except

Sunday in Coeur d'Alene, Kootenai County, Idaho, and having a general circulation
in said county.

3. The

of which the annexed is a printed copy. was published in the regular. Tt Ay

issue of said newspaper for. ... consecutive......... it

commencing on the.......... e day of L . 19257, and
ending on the..........__ .l ... day of........c [Litid . , 19//‘7/. and such
publication was made as often during said period as said............. 1L -

newspaper was regularly issued.

4. That said newspaper has been continuously and uninterruptedly published in
said Kootenai County, during a period of more than seventy-eight consecutive weeks

immediately prior to the first publication of said notice. ...

'"Nénr';"PLBﬁc"%S}"'%iié"m"iéiﬁa

residing at Coeur d'Alene, Idaho.
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Following ap; n(s) have been
ﬁled to aj upmte the pub ic waters of
ﬂleStategFr

NORTHWOOD LAND
108 MAIN ST
SANDPOINT, ID 83864
Source: UNNAMED
Tributary: ANDERSON LAKE
Diversion Pt: SENESW Sec 34 T 48N R
03W in KOOTENAI County.

e
13

'Ih'bntnrr SINKS

Diversion Pt: LOT 5 () Sec 4 T5IN R

03W in KOOTENAI County.

Use: DOMESTIC EO-!O CFS)
Total Diversion: 040 CFS)

Datel’-'led 2/24/1994

Tn'bumry' SINKS
Dwersmn P: LOT5 () Sec4 T 5INR

- 3WinK
1040 Cg
Total Diversion: 040 C
Date Filed: 12/24/1994
! In: KOOTENAI County
TSIN RO3W S04 Lot5 (NWSW)
9508855

AVONDALE GOLF & TENNIS CLUB
| 10745 AVONDALE LOOP RD
| HAYDEN LAKE, ID 83835

| In: KOOTENAI
"™ TS1N RO3W S07 SENW NESW Lot
| 300WSH) Lot 4 (SWSW) SESW S18 Lot 1

Lot 2(SWNW) SENW
103.6 ACRES TOTAL
. 9508856 .
MC CORMACK PROPERTIES
OF IDAHO INC
401 FRONTSTSTE3 -
‘COEURD ALEN E,erD 83814

Source; GROUNDWATER
Dwemon Pt: SESWNE Sec 10 T 50N R

KOOTENAI County:
Use: lRRlGATIUN Y ?D(DCFS;
DOMESTIC 1

Total Diversion:
Date Filed: 3/4/1994

. In: KOOTENAI Coun

"TSON RO&W NE NWNE SENE

SLp

l
“ the prope
|

- 520 ACREST(H‘AL
For additional imiormation concerning
Iocauon, call the Northern

R mex it ) wi b subject 0 al prior

water nghts. tests must be ﬁled with
the applicant and with the Director, Dept.

of Water Resources, Northern Re mn.
' 1910 Northwest Blvd., Suite 210,

4,1994,
e RKEIT'HIFHGGINSDN Dtmcllr
Mnthl'?ztl 1994

d'Alene, Idaho 83814 on or before APRIL

|
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_Form Ne. 204 For Office Use Only
7 $50 Fea ipted
7 ® o = L)

RECEIVED

AUG 0§ 1939 STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Receipt No.

Department of Water Resources

REQUEST FOR EXTENSION OF TIME
TO PROVIDE ADDITIONAL TIME IN WHICH TO SUBMIT PROOF OF
BENEFICIAL USE FOR A WATER RIGHT PERMIT

The Idaho Department of Water Resources will consider this form as a request that the permit holder(s) be granted an additional
period of time under the provisions of Section 42-204, |daho Code in which to compiete development of & water right.

Permit No. ()15 O?)%E‘)G?
Name(s) of Permit Holder:  {\\CCormack, DmPprJrCc& of Tdaho, Tc.
Mailing Address: __ADl _ fyont Shtek,  Sde 3, Coour d'Alene, TP EBK14

Date Proof is Due: A\Agm&{' 28 1009 Telephone No. (gg )$Z famﬂ 07100

Describe what work has been completed toward the development of this water right:
(This must be filled out! If no work has been completed, show “none".)

Nong -

Costing $

The permit holder(s) has been unabie to complete the remainder of the work for the following reasons:

Subdivisien doijnpmm{f has hot ok beg[undua 4o Pﬁﬂdhﬂg tudromg

ot lihaadion.
o

Permit holder(s) request an extension to A] (%] b R , )9’_&@@

FEE: $50.00

(Slgnatu re) *
*If other than permit holder, Power of Attorney must be supplied.

ACTION OF THE DEPARTMENT OF WATER RESOURCES

IT IS HEREBY ORDERED that the above request for extension of time be APPROVED and the time within
which to submit proof of beneficial use is extended to May 1, 2001.

IT IS FURTHER ORDERED that the permit is REINSTATED with no advancaViREOFaLMED

As ﬂ /.2&44,
Signed this '/? day of November .18 99 . ) *

Chief, Water Allocatiof Bureau




State of Idaho
Department of Water Resources

Permit To Appropriate Water

NO. 95-08856
Proposed Priority: March 4, 1994 Maximum Diversion Rate: 1.00 CPFS
This is to certify, that MC CORMACK PROPERTIES OF IDAHO INC
401 FRONT ST STE 3
COEUR D ALENE ID 83814
has applied for a permit to appropriate water from: GROUNDWATER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION
IRRIGATION 03/15 to 11/15 1.00 CFs
DOMESTIC 01/01 to 12/31 1.00 CFs
FIRE PROTECTION 01/01 to 12/31 1.00 CFs
Totals 1.00 CFs
LOCATION OF POINT(S) OF DIVERSION: SESWNE , Sec. 10, Township 50N, Range 04W

KOOTENAI County

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES ACRES ACRES TOTAL
BEON 04W 21 NENE 13 NWNE 13 SENE 13
NESE 13 52
Total number of acres irrigated: 52
PLACE OF USE: DOMESTIC, same as IRRIGATION use
PLACE OF USE: FIRE PROTECTION, =mame as IRRIGATION use
CONDITIONS /REMARES :
1. Proof of construction of works and application of water to
beneficial use shall be submitted on or before May 1, 1999.
2. BSubject to all prior water rights.
3. Project construction shall commence within one year from the
date of permit issuance and shall proceed diligently to
completion unless it can be shown to the satisfaction of the
Director of the Department of Water Resources that delays were
due to circumstances over which permit holder had no control.
4. Right holder shall comply with the drilling permit
requirements of Section 42-235, Idahe Code.
5. A well drilled pursuant to this permit must be located at least
500 feet from any existing well. Well spacing closer than 500
feet must be approved by the Department of Water Resocurces. ﬂﬁ'””ﬁﬁfﬁiié ;E_
6. Construction of the well must comply with Idaho well e .

construction standards.
7. The issuance of this right in no way grants any right-of-way SEFDL 21?94
or easement across the land of another. ' o

|
lw
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State of Idaho
Department of Water Resources

Permit To Appropriate Water

NO. 95-08856

CONDITIONS/REMARKS:

8. The rate of diversion of water for irrigation under this right
and all other water rights on the same land shall not exceed 0.02
cubic feet per second for each acre of land.

9. Domestic use is for 120 homes.

10. The domestic use authorized under this permit shall not exceed
13,000 gallons per day per unit in accordance with
Section 42-111, Idaho Code.

11. This permit authorizes irrigation of up to 1/2 acre within each
platted subdivision lot upon which a domestic dwelling has been
conatructed.

| This permit is issued pursuant to the provisions of Section 42-204, Idaho Code,
Witness the signature of the Director, affixed at Boise, this
-
z 5 gay of ' ' 19q ;
| R Ke;th Higginson, Dlrector i
i
—_— — ——
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E@mv STATE OF IDAHO e N

DEPARTMENT OF WATER RESOURCES
APR 201994 APPLICATION FOR PERMIT

Department of Water Resources To appropriate the public waters of the State of Idaho

TJoR - Ge7-IS7Y

oy Name ofaﬁpllmicé-n.t”. McCormack Properties of Idaho, Inc. Phone 208/664-~0700

LY - [}
Post office address 401 Freont St., Suite 3; Coeur d'Alene, ID 83814

%ro urian auE;u'r‘ ¥ .
2. Source of water supply - s 2 which is a tributary of

3. Location of point of diversion is SE Y4 of S‘w 14 of NE 4, Govt, Lot
Sec. 10 Township_-__ 20N Range AW B.M.M‘?n_‘ai_ County; additional

points of diversion if any:

4. Water will be used for the following purposes:

() NG ST
7% Amount ‘A% for-treated storaggyrposesfrom Jan. 1 te Dec. 31 (both dates inclusive)
(i seeoct o anner e — MALod 1S puov 1%
*' Amount ﬁmo —'I-tr.J.ga.t:Lo.n_ purposes from Mgl to Qe (hoth dates inclusive)
{cfs or acre-feet par annum) i |

Amount 288 1., cutinary purposes from _Jfesse—]  to “ESelsgsl (hoth dates inclusive)
[cfs or acre-faet per annum) it P,?_o ) o ‘/ t
0
" Amount ’ a for ¢ purposes from ! to 31 {both dates inclusive)
(cfs or acre-feet per annum)
5. Total quantity to be appropriated is {a) 1.0 and/or (b) —. it
cubic faet per second acre fewt per annum

6. Proposed diverting works:
10" screened well with submersible

a. Description of ditches, flumes, pumps, headgates, ete.
pump, watertight, vented cap, and pitless adapted. Pressure pipeline

to point of use. Pump to elevated storage tank.

b. Height of storage dam N/A feet; active reservoir capacity N/A acre-feet; total

Teservoir capacity i acre-feet; period of year when water will be diverted to storage:
Jan. 1 to_Dec. 31 inclusive.

¢. Proposed well diameter is 10 inches; proposed depth of -well is 200 feet.

d. Is ground water with a temperature of greater than 85°F being sought? No

e. If well is already drilled, when? ; Drifling firm ;

Well was drilled for fwelf owner}

7. Time required for the completion of the works and application of the water to be proposqﬁMmm uSe is” -q\

L

e
2 years [minimum 1 year).

SEP12 1394
X por dalew ity sliddacls dufoy on.
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13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.

R}

Scale: 2 inches equal 1 mile. ¥ 15’9&
BE IT KNOWN that the undersigned hereby makes appfication Yor permit to appro fiate th pubiic waters of

the State of ldaho as hergin set forth.
N T {Applicant)

C¥RUTVE 18  PRES(DenT
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ANALYSIS SHEET FOR EXTENSION OF TIME

Permit No., 95-8856 Reviewed By: jpeppers Date: June 18, 2004
Yes No Yes No
Request received timely? ol Is delay by a
government agency? -~
Appropriate fee v’ Is supporting

documentation needed
to support the file?
Additional Amount Due;

Receipt No.: Now3y Has the permit been /

involved in litigation?
Name and signature / Is supporting ,
same as permit? documentation needed A Lile

to support the file?

Is address same as » Is the project more than /
permit? 25,000 acre feet for
will u{‘l"“"-' irrigation or 10,000 acre
feet for a reservoir?
Has adequate work been

completed to demonstrate v
due diligence?

Priority Calculation

Extension request received (p/ 13’ / 0", New proof due date (O ¢ ha« \M‘\;—
Date proof due = 05/01/2002

Lapse notice sent - wrong lldu ress$

No. of days late = -

Holiday allowance + —_

Priority date + 03/04/1994

New priority date = 03/04/1994

Action Taken

rc‘,ns'h"&. A\'i—‘t/ D(f+ ereel

no advare. in F"?O"‘H
proof dve  Sept. 20, zoo7 ( added +rome d-g!d...,)

& §3 igument” ?Lh;lfhj Lo G of 220
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE

Governor

KARL J. DREHER
Director

May 9, 2002

MC CORMACK PROPERTIES OF IDAHO INC
401 FRONT ST STE 3
COEUR D ALENE, ID 83814

LAPSE NOTICE’
RE: PERMITNO. 95-8856

Dear Permit Holder:

You are hereby notified that under the provisions of Section 42-218A, Idaho Code, the
above referenced permit has lapsed and is of no further force nor effect. The
department provided the proper forms to you in the proof due notice dated May 1, 2002.

No further construction or additional development is authorized under this permit unless
it is reinstated.

The permit can only be reinstated if you submit an acceptable proof of beneficial use or
an acceptable request for extension of time to the department within sixty (60) days of
the mailing of this lapse notice. An acceptable proof of beneficial use submittal must -
include the examination fee or a completed field examination report. A request for
extension of time must be accompanied by a fifty dollar ($50.00) fee.

Enclosed again for your use are a proof of beneficial use form and a request for
extension of time form. Please note that only one extension of time can be granted
unless the project has not been completed because of lack of a necessary approval by
a government agency or by litigation which may bring title to the water in question.

Sincerely,
-7

L. Glen Saxto_nl Chief -

Water Allocatign,_Bu_ce-au.ﬂ S

ﬁf P ] & §7T
e s o

T ALl s Dol R s R
S T T,
wodl SR . T

Enclosires




Form Neo. 217 FOR OFFICE USE ONLY
€/00 Amt. of Fee §:
Receipt No.
Receipt By:
Date Receipted:
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

PROOF OF BENEFICIAL USE

The Idaho Department of Water Resources considers this foim a statement that the permit holder(s) has/ave completed all
development that will occur under this permit and that water has been applied according to the provisions of the petmit for the
beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary, or be
accompanied by a completed field examination report prepared by a certified waler right examiner.

1. Permit No. Telephone No.

2. Name of Permit Holder(s):

3. Mailing Address:

City ___ State Zip
4. Source of Water: If GROUNDWATER (well), Date Drilled: mo. A" A
Well Driller: ' Drilling Permit Number: _

3. Use(s) (as authorized by the water right permit):

Domestic (No. of househalds): Stockwater (No. and type of stock):
Irrigation (No. of acres): Other:
6. Total rate of diversion and/or volume for which proof is submitted: _ cfs OR acre-feet

7. Measuring Device Requirement: {refer to the approval conditions on your permit and respond accordingly)
(This question is not optional. Please check either yes or no. Proofs returned not checked accordingly, wil be considered incomplete}

Measuring Device: Is a measuring device required? Yes_____ or No
Has the measuring device been instaliad? Yes or No___
8. Fee Enclosed: $ (See Fee Schedule on back of the instructions for filing proof of beneficial use)

9. Person to contact to accompany the Department representative during field examination of the water system.

Name: Telephone Number:

_Address:

10. The information given on this form is my true statement of the extent to which the above numbered permit has
been developed and water has been diverted, 1 agree to relinquish any undeveloped portion of the permit to the
State of Idaho.

Signature of permit holder: ' ' Date:
(include your title, if on behalf of company of organization)




Fom No. 1-217 12/99

STATE OF IDAHO :
DEPARTMENT OF WATER RESOURCES

INSTRUCTIONS FOR FILING PROOF OF BENEFICIAL- USE

HOW TO MAKE PROOF:

~In order for a permit holder to fulfill the conditions of the permit obtain a water right license, the permit
holder must submit the Proof of Beneficial Use form (proof) together with the license examination fee
(if required) OR submit the proof together with a completed field examination report prepared by a
~ certified water right examiner on or before the date set in the permit for the proof. The information
submitted by the permit holder will enable the department to determine the extent of beneficial use
before the license is issued. The information entered on the proof form should show the extent of
actual development of the project and should correspond to that authorized by the permit. If it does not,
an amendment (change) to the permit may be required. '

WHAT TO DO IN CASE YOU HAVE NOT FULLY APPLIED THE WATER TO BENEFICIAL USE:

If the development authorized by the permit has not been compieted in the time allowed, the permit
holder may submit a request for extension of time in which to submit the proof. In order for a request
for extension of time to be considered without loss of priority, it must be filed prior to the date on which
proof of beneficial use is due. Each request for extension of time will be considered on its own merits.

WHAT IF YOU FAIL TO MAKE PROOF OF BENEFICIAL USE ON TIME:

If you have applied the water to beneficial use, but did not submit the proof of benefi c:|al use on or
before the date set for the proof, the permit will lapse. A lapsed permit may be reinstated within sixty
(60) days from the date the department sends the lapse notice. In order for the department to reinstate
‘the permit, the permit holder must show reasonable cause why the permit should be reinstated.
Submission of an acceptable proof of benéficial use form within the sixty (60) day period will be
considered as reasonable cause for reinstatement.

EXAMINATION FEE: :

Section 42-217 and Section 42- 221 ldaho Code, require an examination fee as part of the proof of
 beneficial use submittal if a completed field examination report prepared by a certified water right
examiner is not submitted as part of the proof, The fee is based upon the rate of diversion or volume
of water claimed on the proof of beneficial use form. The appropriate fee can be determined from
the license examination fee schedule on the back of these instructions. -

ISSUANCE OF LICENSE:

The department will issue a license of water right based on the determination of the amount of water
beneficially used in compliance with existing law. The license will include specific information to
describe the water right developed.

NOTE - You must comply with the conditions of approval of your permit or seek to have the department
waive the conditions. (See the Iast page of the permit for conditions).




CFS

0-020

21-1.00
1.01-2.00
2.01-3.00
3.01-4.00
4.01-5.00
5.01-6.00
6.01-7.00
7.01-8.00
8.01-9.00

9.01 - 10.00

10.01 - 11.00
11.01-12.00
12.01-13.00
13.01 - 14.00
14.01 - 15.00
15.01 - 16.00
16.01 - 17.00
17.01 - 18.00
18.01 - 19.00
19.01 - 20.00
20.01 - over

A license examination fee is not required in connection with -

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

LICENSE EXAMINATION FEE SCHEDULE
(C.F.S. = cubic feet per second AF = acre feet)
AF

- 0-20
21-100
101 - 200
201 -300
301 - 400
401 - 500
501 - 600
601 -700
701 - 800
.801-900
901 - 1000
1001 - 1100
1101 - 1200
1201 - 1300
1301 - 1400
1401 - 1500
1501 - 1600
1601 - 1700
1701 - 1800
1801 - 1500
1901 - 2000
2001 - over

*Checks shouid be made payable to the .
idaho Department of Water Resources (IDVWR.)

FEE

-~ $50.00"

100.00 -
125.00
150.00
175.00
200.00
225.00
250.00
275.00

.. 300.00
- 325.00

350.00
375.00

' 400.00

425.00
450,00
475.00
500.00
525.00
550.00
575.00
600.00

permits which use a ground water source AND have a total rate of

diversion of 0.04 cfs or less or where the total volume stored is 4.0 AF per annum or less.

A license exam fee is required for ANY permit which uses surface water




For Cffice Use Only

Forra No. 204
12/5% $50 Fee Receipted by
. FILING FEE $50.00 Date

Receipt No.

STATE OF IDAHO |
 DEPARTMENT OF WATER RESOURCES

REQUEST FOR EXTENSION OF TIME

TO PROVIDE ADDITIONAL TIME IN WHICH TO SUBMIT PROOF OF
BENEFICIAL USE FOR A WATER RIGHT PERMIT

The Idaho Department of Water Resources will consider this form as a request that the permit holder(s) be granted an -
additional pericd of time under the provisions of Section 42-204, Idahg Code in which to complete develaprnent of a water right.

Permit No.

Narme(s) of Permit Holder:
Address:
~ Telephone No.

City State Zip

Date Proof is Due:

Describe what wark has been completed toward the development of this water right.
(This must be filled out! If no work has been completed, show "none™.)

Costing $

The permit holder(s) has been unable to complete the remainder of the work for the foliowing reasons:

Permit holder(s) request an extension to _ , 20

{Signature)”
*If other than permit holder, Power of Attorney must be supplied. _

ACTION OF THE DEPARTMENT OF WATER RESQURCES

IT 1S HEREBY ORDERED that the above reduest for extension of time be

Signed this day of .20




Form No. 1-204 12/99

STATE OF IDAHO
DEPARTMENT OF WATER RESOQURCES

INSTRUCTIONS FOR EXTENSION OF TIME REQUEST
TO SUBMIT PROOF OF BENEFICIAL USE -

If the water right development authorized by your permit is not complete and you need more

time to submit proof of beneficial use of water under your permit, please read the following:

‘Under the provisions of Section 42-204, |daho Code, the-depértmeht can extend the proof due date of -
your permit only once, and then only if you can demonstrate that you have been pursuing development
of the permit with due diligence.

The Request for Extension of Time form requires that you indicate the extent of development that has
occurred, the cost, and the reason(s) the work has not been completed. This information must be
provided in enough detail to show due diligence. Exampies of work performed are: well drilled, pump
installed, 10 acres now irrigated, fish propagation ponds constructed, sprinkler system purchased, etc.

If no work has been accomplished, the statutes provide that the Request for Extension of Time must
be denied. Lack of financial resources, the state of the economy or personal illness usually
cannot be considered adequate reasons to approve a Request for Extension of Time.

EXCEPTIONS TO ONLY ONE EXTENSION

The proof due date for a permit that has not been developed for one of the following reasons may be
granted one or more extensions of time even though no work has been accomplished:

. When there is a lack of 2 required consent or final approval from a federal government agency

(evidence of delay must be submitted with the request), i.e. right-of-way easement or land
classification such as Desert Land Entry or Carey Act.

. When litigation related to title of the water has prevented development of the permit (evidence
must be submitted with the request).

. When the water project is of a large scale -- storage of more than 10,000 acre-feet or diversion
of more than 25,000 acre-feet in one irrigation season for an irrigation project of at least 5,000
acres.

. When the water right permit is held by the United States of America (reason for request must

be submitted).
A non-refundable filing fee of $50.00 must accompany the Request for Extension of Time form. .

NOTE that in no case should a Proof of Beneficial Use form and a Request for Extension of Time form
both be submitted. If your water development project is completed, then the proof of beneficial use
form should be completed and returned. If the project is started but not completed, then the Request
for Extension of Time form should be completed and returned in compliance with the guidelines above.
If the project has not been initiated and does not fit into one of the exceptions listed above, then neither
forrn should be returned and the permit will lapse and become of no further force nor effect.




May 9, 2002

MC CORMACK PROPERTIES OF IDAHO INC
401 FRONT ST STE 3
COEUR D ALENE, ID 83814

LAPSE NOTICE
RE: PERMIT NO. 95-8856

Dear Permit Holder:

You are hereby notified that under the provisions of Section 42-218A, Idaho Code, the

~ above referenced permit has lapsed and is of no further force nor effect. The
department provided the proper forms to you in the proof due notice dated May 1, 2002.
No further construction or additional development is authorized under this permit unless
it is reinstated.

The permit can only be reinstated if you submit an acceptable proof of beneficial use or
an acceptable request for extension of time to the department within sixty (60) days of
the mailing of this lapse notice. An acceptable proof of beneficial use submittal must
include the examination fee or a completed field examination report. A request for
extension of time must be accompanied by a fifty dollar ($50.00) fee.

Enclosed again for your use are a proof of beneficial use form and a request for
extension of time form. Please note that only one extension of time can be granted
unless the project has not been completed because of lack of a necessary approval by
a government agency or by litigation which may bring title to the water in question.

Sincerely,

L. Glen Saxton, Chief.
Water Allocation Bureau

Enclosures CERTIFICATION &7 MAILING

I hereby certify that on =/ 9/02 SCANNED |

aLepyian eriginal of this dacument was

deposited in the Unilad States mail, FEB 14 2008

postage prepaid midr@';..,ed to the
individuai(s) named above. é
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STATE OF IDABO
DEPARTMENT OF WATER RESOURCES

i&cn—. Orchard Street, P.O, ?ge
Idaho 83720-0098 ;

Return Service Requested

CERTIFIED MAIL
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

KARL J. DREHER
Febr uary 28, 2002 Director

MC CORMACK PROPERTIES OF IDAHO INC
401 FRONT ST STE 3
COEUR D ALENE, ID 83814

PROOF DUE NOTICE
RE: PERMITNO. 95-8856

Dear Permit Holder:

One of the conditions of approval of the above referenced water permit was that proof

request ) Enclosed is a form which when accompanied by the license examination fee
or a completed field examination report prepared by a cenrtified water right examiner
may bé used to submit the required proof.

if you have not fully completed your project, and you or a previous owner of this permit
have not received a prior extension of time, you may request an extension of time if the
delay is for reasonable cause as provided in Section 42-204, Idaho Code. If you have
been prevented from proceeding by a governmental agency or by litigation which might
bring title to the water in question, more than one extension of time can be granted.

An extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an acceptable request for an
extension of time must be received by this department on or before the above
described proof due date. If neither is received, the department will send you a lapse
notice. Within sixty {60) days of the mailing of the lapse notlce the permit wili no
longer be.of any force nor effect. ._

Sincerely, o, i

Deborah J. Grbson Admln Assrstant
Water Allocatron Bureau
Enclosures




February 28, 2002

MC CORMACK PROPERTIES OF IDAHOQ INC
401 FRONT ST STE 3
COEUR D ALENE, ID 83814

PROOF DUE NOTICE
RE: PERMITNO. 95-8856

Dear Permit Holder:

One of the conditions of approval of the above referenced water permit was that proof
of the extent of your beneficial use must be submitted to this office on or before May
01, 2002. (See last page of your approval permit or your last approved extension
request.) Enclosed is a form which when accompanied by the license examination fee
or a completed field examination report prepared by a certified water right examiner
may be used to submit the required proof.

If you have not fully completed your project, and you or a previous owner of this permit
have not received a prior extension of time, you may request an extension of time if the
delay is for reasonable cause as provided in Section 42-204, Ildaho Code. If you have
been prevented from proceeding by a governmental agency or by litigation which might
bring title to the water in guestion, more than one extension of time can be granted.

An extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an acceptable request for an
extension of time must be received by this department on or before the above
described proof due date. If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse notice, the permit will no
longer be of any force nor effect.

Sincerely,
Deborah J. Gibson, Admin. Assistant

Water Allocation Bureau
Enclosures
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State of Idaho .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

H
May 11, 2001 DR R o

KARL J. DREHER
Director

MCCORMICK PROPERTIES OF IDAHO INC
PO BOX 2637

640 THORNTON ST

POST FALLS ID 83877-2637

RE: Permit No. 95-08856
Dear Permit Holder:

Enclosed is a copy of the approved request for extension of time submitted in
connection with the above referenced permit. This order extends the time within which to
submit proof of beneficial use to May 1, 2002, due to delay of development caused by
litigation. It is important that you work diligently toward the completion of the development,
since the department may not be able to grant additional extensions in connection with this
permit.

Section 42-248, Idaho Code, requires you or the owner of the water rights to
maintain current ownership and address records on file with the department. Please
contact any office of the department for the proper form to file a change of ownership of
a water right and/or a change in the address of the owner.

Please contact me at (208)327-7953, if you have any questions regarding this
matter.

Sincerely,

Deborah J. Gibson
Administrative Assistant
Water Allocation Bureau

Enclosure
C: IDWR - Regional Office

Mick i
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FROM: MARSA MCLUSKER To: DANA WETZEL DATE: 05/08/2001 TIME: 2:15:12 PM Pace 1 oF 3

“ﬁ“’f/— MCcCORMACK PROPERTIES OF IDAHO, INC.

FACSIMILE COVER PAGE

To: Dana Wetzel From: Marsa McCusker

Fax #: 664-6741 Fax# (208)664-5577 ~ RECEIVED
Company: Wetzel & Wetzel PLLC Tel #: (208) 664-0700 MAY 112001
Subject: Ridge at Cougar Bay, Water Permit Extension Department ot Waler Resouces
Sent: 05/08/2001 at 2:11:54 PM Pages: 3 (including cover)

Dana,

Attached is a letter we received from the Idaho Department of Water Resources in response to our
application for extension of time due to pending litigation on The Ridge. The two letters to which they refer
are letters you wrote regarding the status of the project (February 14, 2001), and summary of litigation
(August 3, 2000). |included a copy of these letters with our appiication to the IDWR on April 25, 2001.

Could you please let me know whether the documents they request can be produced? If you have copies of
these documents, could you supply me with a copy sc | can forward it to the IDWR? Thank you very much
for your help.

Marsa

M

WinFax PRO Cover Page




FROM: MARSA MCCUSKER To: DaMA WETZEL DATE: OB/08/2001 TIME: 2:15:.12 PM Pacge 20F 3

State of Idaho . .
DEPARTMENT OF WATER RESOURCES

1301 Northk Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: {208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

May 3, 2001 DIRK KEMFTHORNE

KARL J. DREHER
Director

MCCORMICK PROPERTIES OF IDAHO INC
PO BOX 2637

640 THORNTON ST

POST FALLS ID 83877-2637

RE: Permit No. 95-08856
Dear Permit Holder:

The Department acknowledges receipt of your request for extension of time. Your
request states that the delay in completion of this project is due to pending litigation. You
have .indicated no work has been completed, and supplied copies of two letters dated
August 3, 2000 and February 14, 2001. in order to evaluate a Request for Extension of
Time, especially a delay based on litigation, 1 will need evidence documenting the litigation
in question, specifically during the previous extension period of November 19, 1999 to May
1, 2001. :

Additionally, the letters you provided with your request brought up two questions |
have, which, if you can respond to them, may give me the evidence to grant this request. 7/ 4 0?
The August 3, 2000 letter was waiting for RKO's response to a July 17, 2000 decision X !
made by the Board of County Commissioners (see paragraph nos. 16 and 17). Did RKO . @Z 0
file an appeal to this decision? If so, please provide me a copy of RKO's appeal, any M 4/ ol
documents resulting from their appeal, and any documents that show what the current £t o e le"f
status of that decision is to May 1, 2001. Secondly, the letter dated Feb. 14, 2001, asked - 2 a{cn"'
Kootenai County Legal Services for a.response to the facts layed out in that letter. Did "?ﬂ:ﬁpﬁ“’b
Kootenai County give you a response? If so, could you provide me with a copy of that /
response, and anything that followed to date?

| believe the additional information | have requested will cover the time period of
your first extension (Nov. 19, 1999 through May 1, 2001), however, if the documents do
not, | request you provide any additional documents or pleadings, that would cover that
time period. Please provide these documents to me before May 15, 2001.

YN
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FROM: MARSA MCUUSKER | Q: DANA WETZEL LATE: QoUSE001 TIME: 2:15:12 PM

Thank you for your continued assistance in this matter. Please contact me at
(208)327-7953, if you have any questions.

Page 2

Sincerely,
Deborah Gibson

Administrative Assistant
Water Allocation Bureau

Enclosure
c IDWR - Regionai Office

MICAT i
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etzel &

_/__ \Wetzel

ATTORNEYS AT LAW P.L.L.C.
A Professional Limited Liability Company

Steven C. Wetzel

Dana L. Rayborn Wetzel

Ronald P. Ringel, |D, CPA*

May 9, 2001

*Also admitted in Washington

Mike McCormack

McCormack Properties of ldaho Inc.
P.O. Box 2637

Post Falls, ID 83877-2637

RE: REQUEST FOR DOCUMENTATION OF ONGONING LITIGATION
REGARDING THE RIDGE AT COURGAR BAY SUBDIVISION

Dear Mr. McCormack:

Please feel free to forward the following summary and attached
documents to the Idaho Department of Water Resources in response to the letter
from Deborah Gibson dated May 3, 2001.

The history of litigation concerning the approved final plat of The Ridge at
Cougar Bay Subdivision (the “Subdivision”} is lengthy and still unresolved. The
preliminary plat of the Subdivision was submitted to the County in 1994 as a
planned unit development (“PUD") and was assigned a County Planning Case
No. PUD -26-93 and as a Subdivision and the Subdivision was assigned a
County Planning Case No. $-543-93. The PUD and preliminary plat of the
Subdivision were approved by the County on January 5, 1994. This approval of
the PUD and preliminary plat of the Subdivision was appealed to the District
Court and set before Judge Kosonen as Case No. CV-94-0026. Judge Kosonen
upheld the County’s approval of the PUD and preliminary plat of the Subdivision
on all but one aspect and remanded the matter back to the County for further
review of one aspect of the approval. Judge Kosonen's decision upholding the

County’s approval was appealed to the Supreme Court and set as Docket No. e 2
22271. —

The County held the public hearing required by Judge Kosonen's order of
remand and again approved the PUD and preliminary plat of the Subdivision.
The County approved the final plat of the PUD and the Subdivision on January 5,
1996.

MICRT i

SERf 4 oy

1322 W. Kathleen Avenue, Suite 2 « Coeur d'Alene, Idaho 83815-8339 « (208) 667-3400 « Fax (208) 664-6741
E-mail address: wetzel@nidlink.com




Mike McCormack . .

May 9, 2001
Page 2

The County's order again approving the PUD and preliminary plat of the
Subdivision as remanded from Judge Kosonen and the County’s order approving
the PUD and final plat of the Subdivision was appealed to the District Court and
combined and set before Judge Michaud as Case No. CV-96-00663. Judge
Michaud entered an order upholding the County’s approval of the PUD and final
plat of the Subdivision on March 19, 1998. No appeal of Judge Michaud’s
decision was taken, the decision still stands.

The Supreme Court heard arguments concerning the validity of the PUD
and preliminary plat approval of the Subdivision and issued an order on
December 8, 1999, (a copy of which is attached hereto as Exhibit “A”) upholding
the PUD and preliminary plat of the Subdivision on all issues except the inclusion
of certain submerged lands in the PUD as open space. The Supreme Court
remanded this one issue back to the District Court to require the County to again
review and determine if certain submerged lands were excluded from the PUD
would the PUD and Subdivision still meet the County's ordinance requirements
for open space.

The District Court remanded the issue back to the County Commissioners
for review and consideration in order dated April 10, 2000. The County set the
required public hearing for the re-review of the PUD as Case No.PUD-26-93 and
set the required public hearing for the re-review of the preliminary plat of the
Subdivision as Case No. S5-543-83. The County held the public hearing for both
Cases and issued an order on July 19, 2000 (a copy of which is attached hereto
as Exhibit “B”) denying the approval of the PUD and upholding the previous
approval of the preliminary plat of the Subdivision. ROK immediately appealed
the decision to the District Court and the appeal was set before Judge Judd as
Case No. CV-200-5104.

decision of the County Commissioners denying the PUD and affirming the
Subdivision (a copy of which is attached hereto as Exhibit “C"). RKO
immediately appealed Judge Judd’s decision to the Idaho Supreme Court which
is now set as Docket No. 2000-5104 ( a copy of the appeal filed by RKOQ is
attached hereto as Exhibit “D”). A potential oral argument date has been set in
October 2001. When a decision will be entered by the Court can not be
predicted at this time.

L
435

On January 9, 2001 Judge Judd rendered a decision upholding the 7}(
LY




Mike McCormack . .

May 9, 2001
Page 3

If you have any questions concerning the status of the above litigation,
please call,

Sincerely,

WETZEL & WETZEL P.L.L.C.

Dara L. Rayb We\EID/

Enc Suprerne Ct. Decision Docket 22271 (“A™
Board of County Commissioners Decision (“B")
Judge Judds Decision (“C")
RKQ's Appeal {"D")

vt s beigmen 400
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IN THE SUPREME COURT OF THE STATE OF IDAHO

Docket No. 22271

RURAL KOOTENAI ORGANIZATION,)
INC., an Idaho nonprofit corporation,
and LINDA ERICKSON,

)

)

)
Plaintiffs-Cross-Appellants, )

)

V. )
)

BOARD OF COMMISSIONERS, )
KOOTENAI COUNTY, STATE OF )
IDAHO, )
)

Defendant-Cross-Respondent, )

' )

)

)

)

)

)

)

)

. and

McCORMACK PROPERTIES OF
IDAHO, an Idaho corporation,

Intervenor-Cross-Respondent.

Lewiston, April 1999 Term
1999 Opinion No. 120
Filed: December 9, 1999

Frederick C. Lyon, Clerk

Appeal from the District Court of the First Judicial District of the State of Idaho,
Kootenai County. Hon. Craig C. Kosonen, District Judge.

The district court’s decision concerning whether the Kootenai County Board of
Commissioners properly determined ownership of all the lands in the planned unit
development is vacated and remanded. The remainder of the district court’s decision

is affirmed.

Sheroke & McGregor, Coeur d’ Alene, for cross-appellants. Charles Sheroke argued.

Scott L. Wayman, Coeur d’ Alene, for cross-respondents, Board of Commissioners.

Wetzel & Wetzel, Coeur d’Alene, for cross-respondents, McCormack Properties.

Dana Wetzel argued.

EXHIBIT
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SCHROEDER, Justice

This is an appeal of a land use decision made by the Kootenai County Board of
Commissioners (Board or County) in favor of McCormack Properties of Idaho, Inc. (McCormack).
The Board granted McCormack’s application for preliminary approval of a planned unit
development (PUD) and approval of a preliminary pfat of a ninety-two lot subdivision located within
the PUD. Rural Kootenai Organization (RKQ), an organization which participated in the public
hearings before the Board and which opposed McCormack’s application, appealed the Board’s
decision to the district court which vacated and remanded a portion of the Board’s findings and
affirmed the remainder of the Board’s decision. RKO challenges aspects of the Board’s decision
which were affirmed by the district court. This Court vacates and remands that portion of the district
court’s decision concerning whether the Board properly determined ownership of all the lands
contained within the PUD. The remainder of the district court decision is affirmed.

I
BACKGROUND AND PRIOR PROCEEDINGS

In August 1993, McCormack submitted an application for preliminary approval of 2 PUD
and approval of a preliminary plat of a ninety-two lot subdivision (the subdivision) located within
the PUD. The entire PUD consisted of 220 acres and was divided into two parts. One part consisted
of 102 acres located within a bay of Lake Coeur d’Alene known as Cougar Bay. This area was
designated as public open space within the PUD and was to be used as a wildlife sanctuary.
McCormack agreed to sell and donate the 102 acres for a wildlife sanctuary to the Nature
Conservancy for use as a public open space to protect water fowl habitat and wildlife if and when
the PUD was approved by the County. The other part of the PUD consisted of approximately 118
acres which included the subdivision.

McCormack’s application consisted of a fifty-six page narrative explaining the components
of the PUD and setting forth engineering designs from J-U-B Engineers for all infrastructure
including storm water and wastewater. The application also included letters from the fourteen
affected agencies identified by the Kootenai County Planning and Zoning Staff. All of the

submittals in the application were in response to the Kootenai County Subdivision Ordinance of

1978.
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The Planning Administrator deemed the application complete, and the Kootenai County
Planning and Zoning Commission (P & Z Commission) held public hearings on October 20, 1993,
and November 3, 1993. The P & Z Commission placed conditions on the application and approved
the application. The P & Z Commission forwarded the application to the Board with a unanimous
recommendation to approve the preliminary application for the PUD and the preliminary subdivision
plat.

The Board held public hearings on the application on December 7 and December 21, 1993.
The Board granted both preliminary approval of the PUD and approval of the preliminary
subdivision plat, subject to a number of conditions. On January 5, 1994, the Board adopted and
approved an Order of Decision which is the focus of this appeal.

The procedural history of this matter is long and compiex. RKO filed a petition for judicial
review of the Board’s January 5, 1994, decision with the district court (Judge Craig C. Kosonen
presiding). The district court vacated and remanded to the Board certain findings made by the
Board. The Board had found that the PUD and subdivision conformed with all of the goals and
policies of the Kootenai County Comprehensive Plan (Comprehensive Plan). The Board had also
found that the preliminary designs for wastewater treatment and storm water treatment mmet the
requirements of review for approval of a preliminary plat. The district court, however, concluded
that the language of Goals #8 and #9 of the Comprehensive Plan were contradictory, and directed
the Board to confirm on remand that the Board’s interpretation of this language and the application
of its interpretation of this language to the facts in the case resulted in findings that the PUD and
subdivision conformed with the Comprehensive Plan. The district court also concluded that there
was insufﬁcient evidence in the record to support the Board’s findings that the preliminary designs
for wastewater treatment and storm water freatment were adequate for preliminary approval.

McCormack appealed the district court’s June 2, 1995, order. The County and RKQ cross
appealed. Before oral argument in the present appeal, the Board held a hearing to address the issues
on remand from Judge Kosonen and entered an order reaffirming its approval of the preliminary plat.
Less than a month later, the P & Z Commission held a public hearing to consider McCormack’s
application for final plat approval for Phase I of the subdivision. On January 5, 1996, the Board

entered an order granting final plat approval of Phase [ of the subdivision,

5
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RKO appealed the Board’s final plat approval to the district court (Judge James R. Michaud
presiding). McCormack moved to dismiss its appeal that was pending before this Court on the basis
that the Board’s final plat approval and RKO’s appeal of the final plat approval rendered this
Court’s review of the preliminary plat approval moot. This Court dismissed McCormack’s appeal
and conditionally dismissed RKO and the County’s respective cross appeals. RKO responded with
a request that its cross appeal remain. Ultimately, the parties stipulated to dismissal of the County’s
cross appeal. The Court ordered the appeal to proceed solely on the issues raised in RKO’s cross
appeal.

Thereafter, in August 1997, McCormack submitted a request to the Board for an extension
and stay of the subdivision development schedule set forth in the Board’s preliminary plat approval
order of January 5, 1994. The Board granted McCormack’s request for extension and stay on March
11, 1998. RKO petitioned the district court for judicial review of the Board's stay order (Judge
James F. Judd presiding), Case No. CV 98-01492. Six days after RKO filed its petition for judicial
review of the stay order, Judge Michaud rendered his opinion affirming the Board’s final plat
approval of Phase I of the subdivision. RKQ did not file an appeal from this decision.

In addition to filing a petition for judicial review of the stay order which was still pending
before the district court, RKO also filed a motion before this Court to augment the appellate record
with the Board’s March 11, 1998, stay order. This Court granted the motion and ordered the parties
to submit supplemental briefing with regard to the issues surrounding the stay order. Less than a
month later, however, a hearing was held in the district court (Case No. CV 98-01492), at which time
the district court denied McCormack’s motion to dismiss RKOQ’s petition for review of the stay
order. The district court concluded that it had jurisdiction to hear the issues surrounding the stay
order and refused RKO’s request to stay the district court proceedings pending review of the issues
by this Court. The district court affirmed the Board’s stay order on April 27, 1999. No appeal has
been filed from this decision.

IL.
ISSUES ON APPEAL
A threshold issue on appeal is whether the Board’s January 5, 1994, order granting

preliminary plat approval is an appealable order. This issue was raised in McCormack’s appeal and
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addressed by the County in its cross appeal, but RKO argues the issue is no longer before this Court
because the respective appeals filed by McCormack and the County were dismissed. Even so, the
question of whether the order granting preliminary plat approval is appealable raises the question
of whether this Court has subject matter jurisdiction. The question of subject matter jurisdiction can
be raised by the Court sua sponte. State, Dep't of Law Enforcement v. One 1955 Willys Jeep, 100
Idaho 150, 152 n.1, 595 P.2d 299, 301 n.1 (1979).

Assuming the Board’s order granting preliminary plat approval is an appealable order, the

following issues raised by RKO in its initial cross appeal rema_in:

(1) Whether the Kootenai County Subdivision Ordinance requires a showing of
feasibility of a proposed water system prior to approval of a preliminary subdivision
plat and, if so, whether the record supports a finding of feasibility with respect to
McCormack’s proposed water system.

(2) Whether the Board violated RKO’s fundamental due process rights by failing to
provide notice of the April 6, 1994, and April 20, 1994, meetings.

(3) Whether the Board’s decision not to address ownership of all the lands contained
within the PUD violated applicable provisions of the Kootenai County Zoning
Ordinance.

(4) Whether the district court erred in upholding the adequacy of the transcripts.

(5) Whether the Board’s findings of fact are adequate to support a decision that the
ordinance requirements for preliminary approval of a subdivision and PUD were met.

(6) Whether RKO is entitled to an award of attorney fees under the Private Attormney

General Doctrine and section 12-117 of the Idaho Code (L.C.).

RKO also raised issues in its supplemental brief concerning the validity of the Board’s
March 11, 1998, stay order. The same issues were pending before the district court at the time of
oral argument in this matter and have subsequently been determined. The Court will not address
these issues in view of this Court’s decision in this case which renders the stay order moot.

IIIL.
STANDARD OF REVIEW
The standard of review was recently set forth in Payette River Property Owners Ass'n v.

Board of Commissioners of Valley County, __Idaho __, 976 P.2d 477 (1999):
5
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The Idahe Administrative Procedure{] Act (IDAPA) govemns the review of

local zoning decisions. . . . In a subsequent appeal from the district court’s decision
where the district court was acting in its appellate capacity under the IDAPA, the
Supreme Court reviews the agency record independently of the district court’s
decision. The Court can not substitute its judgment for that of the agency as to the
weight of the evidence on questions of fact. The Court defers to the agency’s
findings of fact unless they are clearly erroneous and the agency’s factual
determinations are binding on the reviewing court, even when there is conflicting
evidence before the agency, so long as the determinations are supported by evidence
in the record. Additionally, there is a strong presumption of favoring the validity of

the actions of zoning boards, which includes the application and interpretation of
their own zoning ordinances.

A Board’s zoning decision may only be overturned where its findings: (a)
violate statutory or constitutional provisions; (b) exceed the agency's statutory
authority; (c) are made upon unlawful procedure; (d) are not supported by substantial
evidence; or (e) are arbitrary, capricious, or an abuse of discretion. The party
attacking a zoning board’s action under L.C. § 67-5279(3) must first illustrate that
the zoning board erred in a manner specified in 1.C. § 67-5279(3) and must then
show that a substantial right of the party has been prejudiced.

Id. at __, 976 P.2d at 480 (citations omitted).
Iv.
THE BOARD’S ORDER GRANTING PRELIMINARY
PLAT APPROVAL IS AN APPEALABLE ORDER.

A person aggrieved by a final agency action who has exhausted all administrative remedies
available within the agency is entitled to judicial review. L.C. §§ 67-5270, -5271. The question is
whether the Board’s order granting preliminary plat approval is a final agency action and, therefore,
subject to judicial review.

McCormack and the County rely ori South Fork Coalition v. Beard of Commissioners of
Bonneville County, 112 1daho 89, 730 P.2d 1009 (1986), for the proposition that an order granting
preliminary plat approval is not a final decision and, therefore, not appealable. In South Fork
Coalition, the Bonneville County Commissioners had granted preliminary épproval of aPUD on the
appellant’s (J.R. Hays & Sons, Inc.) property. South Fork Coalition appealed the decision to the

district court, which overturned the Commissioners’ preliminary approval. Hays then appealed to
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this Court which determined that the order granting preliminary plat approval was not a final
decision subject to review. According to the specific language in section 1-2520 of the Bonneville
County Zoning Ordinance, the Commission’s preliminary approval served only as an “approval in
principle” which could “not be construed to endorse a precise location of uses, configuration of
parcels or engineering feasibility.” 112 Idaho at 90, 730 P.2d at 1010 (quoting BONNEVILLE COUNTY
ZONING ORDINANCE § 1-2520). Under the Bonneville County Zoning Ordinance, the Board retained
jurisdiction to either approve or deny the final plan after reviewing it and after placing “such other
restrictions [on it] as it deems advisable in the general welfare of the community and neighborhood.”
Id. (quoting BONNEVILLE COUNTY ZONING ORDINANCE § 1-2520). This Court determined that the
appeal was premature and dismissed the appeal. Id.

In the present case the district court distinguished South Fork Coalition on the basis that the
Kootenai County Subdivision Ordinance requires the developer, prior to obtaining final plat approval
from the Board, to either (1) verify that the necessary infrastructure (i.e., road, water, sewer, and fire
systems) has been built, or (2) provide a suitable guarantee that the infrastructure will be built within
a three-year period. KOOTENAI COUNTY SUBDIVISION ORDINANCE § 3.02(4). Unlike the Bonneville
County Zoning Ordinance at issue in South Fork Coalition, where the Board’s preliminary approval
served only as an “approval in principle,” the Board’s preliminary approval under the Kootenai
County Subdivision Ordinance serves as a green light for construction to begin. Although the
developer must still obtain the necessary permits from the applicable agencies in order to begin site
grading for roads and other physical changes, there is no further action required by the Board before
construction may commence. The developer must still obtain final plat approval from the Board,
but final plat approval under the Kootenai County Subdivision Ordinance appears to function as a
confirmation of compliance on a project that may be near completion. Consequently, the district
court concluded that judicial review is available at the preliminary plat stage in order to rectify any
alleged errors in the application process. This Court agrees with the district court. Due to the nature
of the Kootenai County Subdivision Ordinance, judicial review is appropriate once preliminary plat
approval is obtained. This result is consistent with the Court’s recent holding in Payette River
Property Owners Ass'n v. Board of Commissioners of Valley County, __ Idaho _, 976 P.2d 477
(1999).
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In Payette River, this Court held that “where preliminary plat approval and the issuance of
permits places a developer in a position to take immediate steps to permanently alter the land before
final approval, the decision is final for purposes of challenging the authorized action that permits the
material alteration and can be reviewed on appeal.” Id. at __, 976 P.2d at 481. The developer in
Payette River intended to develop a thirty-eight lot subdivision on a tract of land adjacent to the
North Fork of the Payette River. Most of the land in the proposed subdivision was located in a
flood-prone area. Id. at _, 976 P.2d at 479. The developer first applied to the county engineer for
a flood plain development permit which was approved. The developer then applied for a conditional
use permit and approval of a preliminary subdivision plat, which was approved by the Valley County
Board of Commissioners (Board). /d. The Payette River Property Owners Association, Inc.
petitioned for judicial review. The district court reversed the Board’s decision and the developer
appealed to this Court.

The developer argued that the appeal should be dismissed because the Board’s decision was
not a final agency decision subject to judicial review, relying on Bothwell v. City of Eagle, 130 Idaho
174, 938 P.2d 1212 (1997), which relied on Sowth Fork Coalition to hold that approval of a
preliminary plat is not a final decision subject to judicial review. Payette River, __Idaho at __, 976
P.2d at 480-81. Payerte River recognized that generally preliminary plat approval is not a final
decision because final approval must still be obtained before a developer can build on the land;
nevertheless, the Court held that the Board’s decision was a final decision subject to judicial review.
The Court based its ruling on the fact that the conditional use permit for the preliminary subdivision
plat, combined with the flood plain permit, allowed the developer to “significantly alter[] the land
in such a way that would not permit, if final approval were ultimately not obtained, the land to be
returned to the status quo.” /4. at __, 976 P.2d at 481. Preliminary plat approval, together with the
issuance of permits, “place(d the] developer in a position to take immediate steps to permanently
alter the land before final approval,” making the Board’s decision final for purposes of challenging
the authorized action on appeal. /d.

The Court in Payerte River distinguished Bothwell “on the basis that in Bothwell, unlike the
instant case, no permits had been issued that would have allowed an immediate and material

alteration of the land.” Jd. In Bothwell, the developer applied for approval of a preliminary




subdivision plat and a flood plain development permit. The city council approved the preliminary
plat application, but the council did not approve or deny the flood plain permit application. 130
Idaho at 175,938 P.2d at 1213. Bothwell held that the order granting preliminary plat approval was
not a final decision subject to review because the city council had not yet approved the developer's
final plat application and the flood plain permit application. 74, at 176, 938 P.2d at 1214, The
issuance of a flood plain permit was a condition for the issuance of any building permit in a special
flood hazard area. See EAGLE City CODE § 10-1-7(A). Had the city council approved both the
developer’s application for approval of the preliminary subdivision plat and the flood plain
development permit, the developer would have been in the position to take immediate steps to
permanently alter the land before the city council’s final plat approval. See EAGLE CITY CODE § 9-2-
4D), which like the Kootenai County Subdivision Ordinance, requires that construction of certain
improvements be either completed prior to final plat approval, or the developer provide a suitable
guarantee for their completion as a condition to final plat approval.

The result in this case does not conflict with the Court’s previous holdings in South Fork
Coalition and Bothwell, where the Court concluded that the orders granting preliminary plat approvéi
were not appealable orders. Further, Castaneda v. Brighton Corp., 130 Idaho 923, 926, 950 P.2d
1262, 1265 (1998), is not preclusive authority on this issue. Castaneda cited South Fork Coalition
and Bothwell for the general proposition that an order granting preliminary plat approval is not an
appealable order. However, the question of whether an order granting preliminary plat approvai
which allows physical changes to the land is an appealable order was not an issue in Castaneda. The
Court cited South Fork Coalition for the proposition that preliminary plat approval that constitutes
merely “approval in principle” is not appealable. /4. That principle remains. However, the
ordinances in South Fork Coalition and Bothwell were different from the ordinances in Payette River
and this case which allow material alteration of the land before final approval of the plat.

According to Payette River, appealability turns on whether preliminary plat approval allows
the developer to take immediate steps to permanently alter the land before final plat approval. The
process for obtaining preliminary plat approval is not a uniform process; it varies from one county
ordinance to another. Thus, whether an order granting preliminary plat approval is appealable

depends upon the nature of the governing ordinance. The governing ordinance in this case allowed
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the developer to take immediate steps to permanently alter the land by constructing the necessary
infrastructure prior to final plat approval. No further action by the Board was required before the
developer can begin construction. The Board’s order granting preliminary plat approval is a final
decision subject to judicial review.

V.

UNDER THE PROCEDURAL POSTURE OF THIS CASE
RKO’S FAILURE TO APPEAL THE DISTRICT COURT’S
ORDER AFFIRMING THE BOARD’S GRANT OF FINAL PLAT
APPROVAL DOES NOT PRECLUDE IT FROM OBTAINING
A RULING ON THOSE ISSUES RAISED IN ITS CROSS-APPEAL
FROM THE ORDER GRANTING PRELIMINARY PLAT APPROVAL.

This case has a long and complex history. The Court has previously considered whether
RKO’s cross-appeal from the preliminary plat approval should be dismissed and determined that it
would not be dismissed. Proceedings were allowed to continue before the Board and in the district
court while retaining the cross-appeal. Consequently, RKO is not precluded from obtaining a ruling
on those issues raised in its initial cross-appeal from the order granting preliminary plat approval.

VL
THE ISSUE OF WHETHER THE RECORD SUPPORTS
A FINDING OF FEASIBILITY WITH RESPECT TO
McCORMACK’S PROPOSED WATER SYSTEM IS MOOT.

RKO argues that the record does not support a finding that the water system which
McCormack prdposed for the subdivision was “feasible” at the time preliminary plat appfovéi \;Jas
sought. Even if this Court were to agree with RKO, such a deternﬁﬁation by this Court would have
no legal significance at this point. The issue is moot.

" Under the Kootenai County Subdivision Ordinance (subdivision ordinance), prior to
obtaining preliminary plat approval, the developer must submit written evidence to the P & Z
Commuission that the Health District has acknowledged its subdivision proposal and is satisfied that
“the proposed method of sewage disposal and water supply is adequate and possible to be utilized”
for the proposal. KOOTENAI COUNTY SUBDIVISION ORDINANCE, Appendix A - Procedures for
Preliminary Plat Approval § A.1(2)(a). Prior to obtaining preliminary plat approval, the developer

must also provide
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[w]ritten assurance from the applicable reviewing agencies to the effect that adequate
provisions have been made for [road, water, sewage and fire protection] systems and

that their use herein does not have an adverse effect upon the public’s health, safety,

or welfare,

1d. § 2.06(5). The district court properly concluded that the Board must find that the developer’'s
proposed road, water, sewage and fire protection systerns are “feasible” before granting approval of
the preliminary plat.

Once preliminary plat approval is obtained, but prior to obtaining final plat approval, the
developer must provide written comments from the Health District “[t]hat the planned sewage
disposal system and water supply systems have been designed and approved.” Id. § 3.01(1). Section
3.02(2) also requires that upou submittal of the final plat to the P & Z Commission the Plat
Administrator shall determine that the final plat “bears all the dedication certificates and statements
of approval required by this Ordinance.” /d. § 3.02(2). Thus, under Article 3.0 of the subdivision
ordinance, the Board cannot grant final plat approval unless the applicable reviewing agency has
given its formal “approval” of the water supply system.

Formal approval of McCormack’s proposed water supply system was granted by the
Department of Environmental Quality on September 1, 1995, With formal approval obtained, the
question of whether the proposed water supply system was feasible at the time preliminary plat
approval was sought is irrelevant. RKO has not cited any authority that suggests that this Court
should, or could, render the applicable reviewing agency’s approval null and void simply because
feasibility was not proven at the preliminary plat approval stage,

VIL x

RKO LACKS STANDING TO RAISE ITS DUE PROCESS ARGUMENT
WITH RESPECT TO THE APRIL 6, 1994, AND APRIL 20, 1994, MEETINGS.

A. Factual Background

Two public hearings were held before the Board regarding the approval of McCormack’s
preliminary plat, one on December 7, 1993, and the other on December 21, 1993, On January §,
- 1994, the Board met again at which time it entered its formal decision granting approval of

McCormack’s preliminary plat.
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On Aprl 6, 1994, the Board held a regular meeting (in compliance with the Idaho Open
Meetings Act, LC. §§ 67-2340 to -2347), at which time it addressed McCormack’s request to change
the location and route of a previously proposed water line. The Board unanimously approved the
change in location and route of the water line, concluding that such a change was “not a substantial
change from the original approval.” The Board then agreed to table its decision until McCormack
had “provided proof that the easements have been obtained and [had informed the Board as to
whether] any blasting will occur on the site.”

On April 20, 1994, the Board held another regular meeting in continuation of its April 6th
regular meeting. During this meeting, counsel for McCormack informed the Board that “they [did)
not know if there will be any blasting; however, they are willing to agree that if the adjoining
property owners within 200 feet provide information regarding their wells beforehand and their
water flow is affected, they will provide water to them at no charge.” At the conclusion of the
meeting, one of the commissioners directed the staff to draft written findings that the request to
reroute the water line was not a substantial change to the Order of Decision.

Section 67-6509(b) of the Local Land Use Planning Act of 1975 provides: “Following the
[public] hearing of the governing board, if the governing board makes a material change in the plan,
further notice and hearing shall be provided before the governing board adopts the plan.” RKO
contends that new evidence was submitted during the Board’s April 6th and 20th meetings, and the
changes which resulted from those meetings were “material changes” which were incorporated into
the Board’s January 5, 1994, Order of Decision, thus, it was entitled to proper notice of the meetings.

A threshold question is whether RKO has standing to argue that its procedural due process
rights were violated as a result of not receiving proper notice of the meetings. This Court concludes
that RKO lacks standing to raise this issue,

B. Standing

In order to have standing, RKO must show that it has a personal stake in the outcome of this
controversy. “[T]his requirement of ‘personal stake’ has come to be understood to require not only
a ‘distinct palpable injury’ to the plaintiff, but also a ‘fairly traceable’ causal connection between the
claimed injury and the challenged conduct.” Butters v. Hauser, 131 Idaho 498, 500, 960 P.2d 181,
183 (1998) (quoting Miles v. Idaho Power Co., 116 Idaho 635, 641, 778 P.2d 757, 763 (1989)).
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Simply because RKO’s members may own property near the proposed subdivision, the lécation of
their property alone does not confer standing. /d. at 501, 960 P.2d at 184; Student Loan Fund of
Idaho, Inc. v. Payette County, 125 Idaho 824, 827-28, 875 P.2d 236, 239-40 (Ct. App. 1994). As
the Court of Appeals explained in Student Loan Fund,

Status as an owner of land within a designated area does not relieve 2 complainant
of the necessity of demonstrating a “distinct palpable injury” traceable to the
challenged governmental conduct. It is the quality or magnitude of the injury
suffered which must differentiate a plaintiff from the citizenry at large in order to
confer standing. The situs of owned property in relationship to an area touched by
an ordinance is relevant to a standing inquiry only insofar as the property’s location
exposes the landowner to peculiarized harm.

125 Idaho at 828, 875 P.2d at 240. In order to have standing to chalienge the agency’s faiiure to
comply with the statutory procedures for conducting open public meetings under L.C. §§ 67-2342
and 67-6509, the plaintiff must show that a harm or peril personal to the plaintiff is caused by the
agency’s actions. fd. RKO has not presented any evidence that any of its members are abutting or
otherwise affected real property owners. RKO has failed to present any evidence of a peculiarized
harm. Thus, RKO lacks standing to raise this issue.

VIIL

THE BOARD ERRED BY NOT DETERMINING THE OWNERSHIP
OF THE EIGHTY ACRES OF SUBMERGED LANDS LOCATED
WITHIN THE WILDLIFE SANCTUARY OF THE PUD.

RKO contends that the Board erred by not determining the ownership of all the land in the
PUD, specifically, eighty acres of submerged land located within the wildlife sanctuary of the PUD.
The district court concluded that, even though the Board did not make a specific finding as to
ownership of the submerged land, the ownership of this land was not a significant issue in the
Board’s overall approval of the PUD. This Court concludes that the Board’s decision not t0
determine ownership of the submerged lands violated the applicable provisions of the Kootenal
County Zoning Ordinance. '

Section 15.07 of the Kootenai County Zoning Ordinance (zoning ordinance), which addresses

the procedures for establishing a PUD, provides in pertinent part:




C. The applicant shall also submit a written statement providing the following
information;

3. Proof of the present ownership of all of the land included within
the [PUD] and the applicant’s interest in the land proposed for
development.

KOOTENAI CounTy ZONING ORDINANCE § 15.07(C)(3). Section 15.01 of the zoning ordinance
recognizes that “[cJommon open space for recreational PUIPOses may be an element of the
development.” If common open space is included in a proposal for a PUD, it must meet certain
standards outlined in section 15.06 of the zoning ordinance. _

In its application for preliminary plat approval McCormack proposed that 100 acres of its
218-acre PUD would be considered common Open space and that the 100 acres would function as
awildlife sanctuary, Ej ghty acres of this 100-acre wildlife sanctuary is flooded meadows submerged
under Lake Coeur d’Alene. McCormack submitted a commitment for title insurance as evidence
of its ownership interest in the land located in the PUD, including the land located in the wildiife

sanctuary. This docliment, however, excludes assurance of title to the eighty acres of submerged

below 2,128 feet sea level raises the question: Who owns the submerged eighty acres of land in the
wildlife Sanctuary? The Board did not resolve this question in its January 5, 1994, decision, nor
could it have. It does not have jurisdiction over such matters, The ownership question could only
have been resolved by a quiet title action brt;ught before a court. See generally Erickson v, State,
__Idaho_ ,970P.241 (1998). Prior to final plat approval, McCormack conveyed whatever interest
it may have had in the eighty acres of submerged land to the State. The question is whether, under
the zoning ordinance, common open space in a PUD can consist of public lands. A review of the

applicable provisions in the zoning ordinance suggests that it cannot,
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Generally, there is a strong presumption of favoring the validity of the Board’s application
and interpretation of its own zoning ordinance. Howard v. Canyon County Bd. of Comm 'rs, 128
Idaho 479, 480, 915 P.2d 709, 710 (1996). This Court defers to the Board’s application and
interpretation of its zoning ordinance, unless such application or interpretation is capricious, arbitrary
or discriminatory. See South Fork Coalition v. Board of Comm 'rs of Bonneville County, 117 Idaho
857, 860, 792 P.2d 882, 885 (1990).

The Board and McCormack’s position is that all that is required under section 15.07 of the
zoning ordinance is proof of present ownership, including the applicant’s interest in the land located
in the PUD, not proof that the applicant has uncontroverted 6wnership of the land. The Board
believed that the commitment for title insurance submitted by McCormack was sufficient to meet
the requirements of section 15.07. The Board also takes the position that, because the land in the
wildlife sanctuary was intended to be transferred to the Nature Conservancy which would preserve
the area for the benefit of the wildlife and the public, any adverse claim by the State in the
submerged lands would not conflict with the intended use of the wildlife sanctuary. According to
the Board, any adverse claim by the State was not a significant issue for approval of the PUD.

Although section 15.07 is not entirely clear as to whether the applicant must own all of the
land in the PUD, section 3.02(3) of the subdivision ordinance makes it clear that upon submittal of
the final plat, the applicant must submit a title report which “confirms the title of the land on the
proposed subdivision is listed in the name of the owner whose signature appears on the plaf."
‘Assuming the applicant/developer is the only party required to sign the plat, it follows that the
applicant must be the owner of all of the land in the proposed development. Additionally, section
15.06 of the zoning ordinance which deals with common open space, provides:

All land shown on the final development plan as common open space shall be
conveyed to an individual or organization responsible for ownership and maintenance
of the open space. . . . The individual or organization shall not dispose of the
common open space without approval by the Board.

KOOTENAI COUNTY ZONING ORDINANCE § 15.06(E) (emphasis added).
If the State owns the submerged eighty acres of land, according to section 15.06, the State’s

ability to dispose of that land is apparently subject to the Board’s approval. However, the law is well
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settled that “after statehood, the state holds the title to the beds of the navigable streams and may
dispose of them if it desires to do so fo private owners,” as long as “no such disposition . . .
interferefs] with the rights of the general government to regulate commerce on such navigable
stréeams, or in any manner interfere(s] with the right to the use of the navigable lakes, rivers or
streams as public highways over which every citfzen has a natural right to carry commerce . .. .”
Callahan v. Price, 26 Idaho 745,754, 146 P, 732,735 (1915). The only way the State’s right of
disposal would be subject to the Board’s approval is if the submerged cighty acres originally
belonged to McCormack and McCormack conveyed its interest in such lands subject to the
conditions imposed by section 15.06. Because the question of ownership was never resolved, it
remains unclear whether the State is bound by the conditions imposed by section 15.06. If the State
18 not bound by section 15 .06, or any action taken by the Board in this matter, the State is certainly
not bound by the Nature Conservancy’s agreement to preserve the land as a wildlife sanctuary,

The requirements in sections 3.02(3) and 15.06 suggest that the applicant must own all of the
land in the PUD, and may not include public lands as common open space within the PUD. Other
language in section 15.06(E) provides:

The use and improvement of the common open space shall be planned in relation to
any existing public or semi-public open space which adjoins or is within one
thousand (1,000) feet of the perimeter of the [PUD].

(Emphasis added). This language contemplates public or semi-public open space which “adjoins”
or 1s nearby the PUD, but it does not contemplate public open space within the PUD itself.

The Board’s determination that McCormack need not present proof of its uncontroverted
wnterest in all of the land in the PUD, including the submerged eighty acres, violates Article 15 of
the zoning ordinance. The district court’s decision concerning the Board’s duty to determine
ownership of the submerged lands is vacated and the matter is remanded to the district court with
instructions to remand the matter to the Board. The Board must reconsider McCormack’s
application of 2 proposed PUD and ninety-two lot subdivision without considering the eighty acres
of submerged land currently owned by the State. The Board must make new factual findings with
respect 1o ownership of all the lands in the PUD and whether the applicable provisions of the zoning

ordinance conceming common Open space are met.

16

£
ML

REL
TR 2




X,
THE TRANSCRIPTS OF THE PROCEEDINGS BELOW
ARE ADEQUATE FOR JUDICIAL REVIEW.

Section 67-6536 of the Local Land Use Planning Act of 1975 provides: ip every case I this
cﬁapter where an appeal is provided for, @ transcribable verbatim record of the proceeding shall be
made and kept for a period of not less than six (6) months after 2 final decision ont the matter.”” This
Court has recognized that «the absence of 2 transcribable verbatim record” of zoning of land use
proceedings may result in 2 viotation of 2 party’'s night to procedural due process. Chambers V.
Kootenai County Bd. of Comm’rs, 125 Idaho 115, 118, 867 P.2d 989, 992 (1994) (citing Cooper V-
Board of County Comm'rs of Ada County, 101 Idaho 407, 411,614 P 2d 947, 951 (1980). “[A]
transcribable record {is] indispensable tO meaningful judicial review of rezoming proceedings where
the sufficiency of notice, adequacy of opportunity to present or 10 rebut evidence, of the existence
of evidence supporting the agency's fndings may be put at issue.” Gay v- County Comm’rs of
Bonneville County 103 Idaho 626, 629, 651 P.2d 560, 563 (Ct. ApP- 1982).

The transcripts of the various procced'mgs below are repiete with inaudible omissions. The
district court recognized that the varlous ‘naudible omissions in the transcripts made judicial review
«gifficult,” but it nevertheless concluded that fhe transcripts Were adequate for purposes of
ascertaining the basis of the Board’s decision. The district court stated:

One who did not participate in the proceedings, who picks up any of the transcripts
noted by the Court hereinabove as having 2 particularly {arge number of deletions,
would be hard pressed 10 make any sense of the printed matter. Howevel, by virtue
of a careful sequential reading of all the transcripts, from page one of the first
proceeding, together with 2 meticulous review of the minutes of all proceedjngs, it
wecomes clear 10 the reader thaf in most instances the deletions Were very brief and
can be “decoded” either by context, reference to the minutes, reference 10 written
statements of persons speaking, o reference to other documents in the agency record.

In many instances the omissions Were not of critical information. Review is made
difficult, of course, and, at fumes, very frustrating. - - -

In any event the Court was able to determine the basis upon which the
Commission made 1ts recommendation and the Board made 1ts decision from the
entire transcript and record, and [RKO’S] claim here is not sustainable.
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such a requiremen; difficult,

the facts relied upop, and explain the Justification for the decision baseq on the
Criteria, Standards apq facts set forty

RKO claimg the Board’g findings of fact are general assertiong devoid of any specific facts
Which the Board may have deemed relevant to it decision. Speciﬁca]ly, RKO claimg the Board’s

18




° ®
findings with respect to ownership of all the land in the PUD are insufficient. As previously
discussed, the Board did not make a specific finding as to ownership of all the land in the PUD;
therefore, its findings of fact are deficient in this respect. Under the zoning ordinance, common open
space in a PUD may not consist of public lands. Consequently, all of the Board’s findings with
respect to common open space and the wildlife sanctuary are also suspect.

- RKO also argues that the Board’s findings are inadequate with respect to the feasibility of
the proposed sewage treatment, storm water treatment and water supply system. The district court
concluded that the record did not support a finding of feasibility with respect to the proposed sewage
treatment and storm water treatment, and remanded the inatter back to the Board on that basis.
Accordingly, there is no need for this Court to address this portion of RKO’s argument. This Court
has already addressed the issue of feasibility with respect to the proposed water supply system and
has determined that the issue is moot.

RKO claims the most “blatant deficiencies™ are found on pages 3 through 10 of the Board’s
Order of Decision where the Board attempts to present findings and conclusions in accordance with
the Comprehensive Plan, RKO claims that findings Nos. 1, 2, 3, 4,6, 7,8 and 9 contain conclusory
statements without specific factual support. As previously noted, those findings which address
common open space and the wildlife sanctuary are suspect -- specifically, findings Nos. 2, 7, 8 and
9. Findings Nos. 1, 3, 4 and 6, on the other hand, comply with the requirements of [.C. § 67-
6335(b). With respect to these findings, the Board clearly set forth the ultimate facts relévant to its
decision, and the facts are supported by the record.

" Other than the deficiencies outlined above, the remainder of the Board’s factual findings are
adequate and meet the requirements set forth in I.C. § 67-6535(b).! Again, the Board on remand will

need to: (1) reconsider McCormack’s application for a proposed PUD and ninety-two lot

! The district court concluded that the Board’s finding No. 5 concerning compliance’

with Goals #8 and #9 of the Comprehensive Plan needed more clarification and remanded that
portion of the decision back to the Board. McCormack originally appealed the district court’s
decision in this respect, but that issue was dismissed when McCormack’s appeal was dismissed.
Technically, the Board’s finding No. 5 is inadequate for the reasons stated by the district court.
Nevertheless, the Board apparently addressed this area of concern in its Order on Remand, dated
November 22, 1995. That Order is not a part of the record before this Court.
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subdivision without considering the eighty acres of submerged land owned by the State; and (2)
make new factual findings with respect to ownership of all the lands in the PUD and whether the
applicable provisions of the zoning ordinance CONCerning commeon open space are met.
XI.
RKO IS ENTITLED TO AN AWARD OF ATTORNEY FEES
ON APPEAL UNDER L.C. § 12-117, BUT NOT UNDER
THE PRIVATE ATTORNEY GENERAL DOCTRINE.

RKO requests an award of attorney fees and costs on appeal. RKO’s request for an award
of attorney fees is based on the Private Attomey General Doctrine and I.C. § 12-117.

A. Private Attorney General Doctrine

RKO argues that by bringing the underlying action and defending the present appeal it has
insured enforcement of the ordinance protecting the residents of Kootenai County from the results
of inadequately designed or implemented sewage and storm water facilities. The district court found
that the record did not support a finding of feasibility with regard to McCormack’s proposed sewage
treatme;.nt and storm water treatment and remanded the case back to the Board. While McCormack
initially appealed that portion of the district court’s decision, McCormack’s appeal was dismissed.
Therefore, RKO is no longer required to defend the district court’s decision on appeal. Since the
basis for RKO’s argument under this theory is no longer an issue before this Court, RKO’s request
for attormey fees in this regard is denied.

B. L.C. §12.117

Section 12-117(1) provides:

In any administrative or civil judicial proceeding involving as adverse parties a state

agency, a city, a county or other taxing district and a person, the court shall award the

person reasonable attorney’s fees, witness fees and reasonable expenses, if the court

finds in favor of the person and also finds that the state agency, the city, the county

or the taxing district acted without a reasonable basis in fact or law.
This section provides for an award of attorney fees against a Board of County Commissioners,
assuming the Court finds in favor of the individual and that the Board acted without a reasonable
basis in fact or law. See Ockerman v. Ada County Bd. of Comm ’rs, 130 Idaho 265, 266-267, 939

P.2d 584, 585-86 (Ct. App. 1997).
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The Board acted without a reasonable basis in fact when it granted approval of McCormack’s
preliminary plat after concluding that McCormack’s proposal complied with the applicable
ordinance requirements for common open space and proolf of ownership, when in fact it did no‘t S0
comply. Accordingly, RKO’s request for attorney fees under 1.C. § 12-117 is granted.

C. Costs .

Pursuant to Rule 40(a) of the Idaho Appellate Ruleé (I.A.R.), “[c]osts shall be allowed as a
matter of course to the prevailing party unless otherwise provided by law or order of the Court.”
Although RKO did not prevail on all of the issues it raised on appeal, it did prevail on the most
significant issue -- the Board’s failure to address the issue of ownership of the submerged lands. See
Chadderdon v. King, 104 Idaho 406, 659 P.2d 160 (Ct. App. 1983) (tnal court‘ did not abuse its
discretion in awarding costs to defendant contractor in breach of contract action where the contractor
prevailed on the main issue of the case although he was denied affirmative relief on his counter-
cléim). Because RKO prevailed on the most significant issue in this appeal, RKO is the prevailing
party on appeal and is entitled to an award of costs pursuant to I.A.R. 40(a).

Costs should be levied against both McCormack and the County. Section 12-117 provides
a basis for recovery of attorney fees and “reasonable expenses” against a county. I.C. § 12-117(1).
Furthermore, although this Court has never addressed the issue of whether costs may be levied
against an intervening party, several federal courts have approved the levying of costs against an
intervening party under Rule 54(d) of the Federal Rules of Civil Procedure, which is analogous to
Rule 54(d) of the Idaho Rules of Civil Procedure. -See Carter v. General Motors Corp., 983 F.2d
40, 44 (5th Cir. 1993); Swifiships Freeport, Inc. v. M.V. Cayman Endeavor, 692 F. Supp. 722, 723
(S.D. Tex. 1988). In Carter and Swifiships Freeport, Inc., the courts recognized that costs should
be taxed to the extent of the intervenor’s activity in the case. The reasoning of these cases or this
1ssue is persuasive. McCormack, the intervening party, was very active in this appeal; in facf, it
inttiated the appeal. Accordingly, McCormack shall share the burden of appellate costs with the
County.
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XII.
CONCLUSION

The district court’s decision conceming whether the Board properly determined ownership
of all the lands contained within the PUD is vacated and remanded to the district court with
instructions to remand to the Board with directions to reconsider McCormack’s application for a
proposed PUD and ninety-two lot subdivision, without giving consideration to the eighty acres of
submerged land.I The Board must also make new factual findings with respect to ownership of all
the lands in the PUD and whether the applicable provisions of the Kootenai County Zoning
Ordinance concerning common opern Space are met. o

The remainder of the district court decision is affirmed.

Attorney fees and costs on appeal are awarded to RKO.

Chief Justice TROUT and Justices SILAK, WALTERS and KIDWELL CONCUR.
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ORDER OF DECISION DENYING

)
) PUD-26-93 AND GRANTING
PLANNED UNIT DEVELOPMENT AND ) PRELIMINARY SUBDIVISION
PRELIMINARY SUBDIVISION APPROVAL ) APPROVAL OF 8-543-93
FOR THE RIDGE AT COUGAR BAY )

I COURSE oF PROCEEDINGS

L0l - McCormack Properties of Idaho, Inc. submitted an application for Planned Unjr Development ang

1.2 That Order of Decision approving the project was appealed by the Rural Kootenai Organization, [ne
£.03  Upon remand to Koo
issued an Order F

1.04  On December 9, 1999, the Idaho Supreme Court issued its opinion on RKO’s appeal and the matter
Was remanded back to the Board, directing them to “...reconsider McCormack’s application for PUD
and subdivision without giving consideration to the 80 acres of submerged land, Tpe Board of
Commissioners is directed to make new factual findings as to the ownership of all lands within the
PUD and as 1o whether the provisions of the Kootenaj County Zoning Ordinance concerning open
Space are met, "

105  The Planning Department issued a notice of Public Hearing on thig application to be held Jupe 28,
2000. On Jupe 13, 2000, notice was published in the Coeur d’Alene Press. On June 21, 2000, notice

1.06  Files and exhibits relative to this application are avajlahle for review in the Kootenai County Planning ;
Department and are available for review at the hearing. ¥

IT  FINDINGS OF FACT

2.01 Applicant(s). McCormack Properties of Idaho, Inc., ang Edward Johnson, et al., 40] Front Avenue,
Bank of America Building, Suite 3, Coeur d’Alene, ID 838]4.

e . TS

I EXHIBIT
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2.02

2.04

2.05

2.06

2.07

N

2.08

Owner(s). As of this writing, the current Assessor’s records lists MecCormack Properties of Idaho,
Inc., as the owner of record of the upland portion of the siga. The portion of the site tha; was noticed
as the “Sanctuary” is shown in the Assessor’s records as consisting of approximately 92 acres of
submerged land, currently owned by the State of Idaho, and approximately 11.5 acres of lapd owned
by the United States of America. Staff could not locate any letters in the file from either of these
agencies authorizing the applicant to include these Jands within the Planned Unit Development.
Ownership of these lands has changed since the application was originally submitted.

Proposal, The request is for preliminary subdivision approval of a 92-lot residentia| subdivision on
approximately 118 acres. The request also includes a proposal for Planned Uit Development
approval, which would consist of the aforementioned subdivision and approximately 103 acres of
Wildlife Sanctuary,

Location. The site i located along Highway 95, approximately 2 miles south of the City of Coeur
d’Alene, on the west shore of Coeur d’Alene Lake's Cougar Bay.

Physical Characteristics. The residential portion of the project has slopes ranging from 10 to 60%,
with a series of benches and rock outcroppings. The elevations range from 2140 to 2420 feer, The
Property is predominately covered with a selectively-cut coniferous and deciduous tree cover. A
pasture is located in the northeast corner of the site. The remnants of an old farm are located in the
northeastern corner of the site. A small, intermittent stream is also located in the northeast part of the
site. A small area of Wwetlands is located near the stream. As of this writing, no wetland delineation
has been done by the U S Army Corps of Enginesrs. Staff has requested comments from the Corps
prior to the hearing.

The Sancrary portion of the site consists of approximately 92 acres of Lake Coeur d’Alene, and 11.5
acres of waterfront and wetlands property.

The applicant has submited a soil characterization report prepared by Howard Consultants, Inc., dated
October 4, 1993, The report indicates that the soils in the residengial portion of the project are Ulricher
stony leam and Lacy Rock Qutcrop Complex. The Ulricher soil is characterized as well drained with
moderately rapid permeability, surface runoff is medium to rapid, erosion hazard is moderate 1o high.
The Lacy soil has moderate permeability, very rapid runoff, and a high erosion hazard. Seasonal high
groundwater exists at varying depths on the site. Some lots within the development have slopes steeper
than 15%. A geotechnical engineering evaluation has been submitted. The report has
fecommendations for construction activities at the site and concludes that the site is suitable for the
proposed subdijvision. -

Zoning. The upland portions of the site are zoned Agricultural Suburban. No zoning has been

assigned to the submerged lands. Minimum lot size for residential uses in the Agricultural Suburban
zone is 8,250 square feet,

Space area,

Phasing. The Applicant has indicated that they are proposing to develop the residential portion of the
project in 3 phases. The dates in the phasing plan are no longer applicable and no updated phasing
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2.09

2.10

“schedule has been submitted. Section 2.05 of the Kootenai County Subdivision Ordinance states, in

part, that *(p)reliminary plat approval shall be effective for 12 months.” If the applicant files for final
on a phase of the development that contains at least 25 lots, the remainder of the plat will be given a
12-month extension.

Comprehensive Plan Designation. This area is designated as a Transition Area on the 1978 Kootenai
County Comprehensive Plan Map. With regard to Transition Areas, the Plan states: “This area should
encourage a wider variety of residential development on individual lots where the specific location, the
type of development and the availability of services will determine the level of services required in this
area. It is mostly used around the maximum density areas and in that respect acts as a buffer betwseq
agricultural and rural uses and the maximum density areas with full services.”

Surrounding Land Use. Using the current Assessor’s records, the existing land uses within 0.25 miles

of the residential portion of the project are as follows:

Parce] size in acres Land Use
160 timber/agricultural
30 timber
4-10acre parcels timber
159 timber/residential
2.1 flooded land
14.9 flocded land
5.7 flooded land
4.3 public land
0.16 rural land
1.5 residential
27.6 rural land

2.11  Domestic Water. The Applicant has pro

posed a new public drinking water system to serve the

residential portion of the project. The system uses a well on the Rathdrum Prairie Aquifer for its
source and pumps the water over Blackwell Hill to a reservoir and distribution system at the site.

Construction drawings for the system were submitted to the Department of Environmental Quality in
1997. DEQ approved the plans and specifications in a letter dated December 11, 1997, and gave the

applicant 1 year to complete construction of the s
DEQ indicated in a phone conversation that
changes in their requirements and it was likely
could be granted if the Applicant requested.

ystem. On June 20, 2000, Gary Gaffney, P.E., from
the approval had expired but there were no substantial
that the same plans could be re-approved or an extension

2.12  Sanitary Sewer. The Applicant has proposed a commmunity sewage collection and treatment system
consisting of a sewage lagoon, collection System, and rapid infiltration system. The lagoon and
infiltration system is located in the northwest corner of the residential development. Construction
drawings for the sewage system were submitted to the Department of Environmental Quality in 1997,

DEQ approved the plans and specifications in a letter dated December 11, 1997, and gave the applicant
1 year to complete construction of the system. On June 20, 2000, Gary Gaffney, P.E., from DEQ
indicated in a phone conversation that the approval had expired but there were no substantial changes
in their requirements and it was likely that the same plans could be re-approved or an extension could

be granted if the Applicant requested.

2.13  Transportation. The Applicant is proposing a series of publicly maintained roads to provide access

to the residential portion of the project.

These roads tie into the existing public road network at two

locations, one on Cougar Gulch Road near its intersection with Highway 95, and the second directly
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2.14

2.15

2.16

2.17

2.18

111

3.01
3.02
3.03
3.04

oato Highway 95, approxi ly 3100 feet north of the Highway 95/Cougar Gulch intersection. The
Applicant submitted a Traffic Analysis for review by the Idaho Transportation Department in October
1993. ITD reviewed the study and required a new turn lane on Highway 95 at the northern access.

The interior roads are proposed to be maintained by the Worley Highway District. Construction
drawings for the roads were approved by the Highway District Commissioners in January, 1995, In
a phone conversation on June 22, 2000, Tom Nigh, Worley Highway District Supervisor indicated that
prior to construction, they would need to re-review the plans and get Highway District Commissioners
approval. There are new Comumissioners now and they may have different views on the variances
granted in the past. If they decide differently than previous Commissioners, they may not be able to
accept the roads into their system for maintenance.

Staff could not locate any confirmation in the file that ITD has granted construction drawing approval
for the urn lanes or granted an approach permit for the new public road approach onto Highway 95.
In a phone conversation on June 22, 2000, Carale Richardson, District Planner for ITD indicated that
they did issue an approach permit for the new road. Prior to construction, however, they will be
requiring a new traffic study or in lieu of a new study, the Applicant must include lighting and a left
turn lane for the intersection.

Stormwater Management. The Applicant has proposed a series of conveyance ditches, swales and
detention facilities to0 manage stormwater runoff at the site. The County’s consulting engineer, Walter
Pous, P.E., from Ruen-Yeager and Associates, reviewed plans and calculations and recommended
conditional approval of the plans. Prior to construction the County will need to re-review the
construction plans to evaluate any changes that result from other agency requirements.

Fire Protection. The site is within the Kootenai Fire Protection District No. 1. Deputy Chief Ron
Sampert addressed the Fire District’s requirements in 3 letters. In a phone conversation on June 22,
2000, Sampert indicated that he would be updating the District’s letter of comment and that the
requirements are likely to be similar to those previously requested.

Schools. The project is within Coeur d’Alene School District No. 271. The District provided a letter
of comment (Exhibit PA3) regarding the anticipated number of students from the development and the
errollment numbers. Since the letter is now 7 years old, the enrollment numbers bear little resemblance
to the current conditions. Staff has not solicited a new letter of comment from the School District.

Area of City Impact/Extraterritorial Authority, The City of Coeur d’Alene provided z letter of
comment indicating that project is not within the area of their extraterritorial authority.

Other Comments in Record. Because of the lengthy history of this project, there is a substantial
amount of additional agency and public comment in the record that cannot be summarized here. Staff
has attempted only to identify the agencies from which permits or other approvals are required.

APPLICABLE LEGAL STANDARDS

Kootenai County Subdivision Ordinance No. 26-A

Kootenai County Zoning Ordinance No. 159, as amended
Kootenai County 1978 Comprehensive Plan

Kootenai County Stormwater Managemeat Ordinance No. 185
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development schedule and construction dates required in Section 15.07 C. 6-8. While this information was

provided at various times i the 7-year history of this Case, the time frames in those schedules have already
lapsed. :

A more troubling concern is the issue of ownership of the lands within the Sanctuary portion of the PUD. This
is the reason this case i being re-heard. In its December 9, 1999 decision, the Idaho Supreme Court
- determined that the Applicant did not demonstrate who owned all of the land within the PUD. The issue of who
owns the land has since been cleared up. The submerged lands are owned Dy the State of Idaho and the upland
portion east of Highway 95 is owned by the Federal Government, all considered public lands, The Idaho
Supreme Court also found that common open space within a PUD cannot consist of public lands, and that
Article 15 of the Zoning Ordinance requires that McCormack present proof of its uncontroverted interest in all
of the land in the PUD, including the submerged 80 acres. Because appraximately 100 acres of the land within
the PUD is clearly publicly owned, The Board of county Commissioners can only conclude that the PUD does
not meet the requirements of Article 15 and should be denjed.

With regard to the request for preliminary approval of the subdivision, the Board of County Commissioners
will need to determine whether the application meets the requirements of the Subdivision Ordinance, Section
2.06 requires that the project be compatible with the Comprehensive Plan, the physical setting, and existing land
uses and zoning activities. Written assurances from the applicable reviewing agencies to the effect that adequate
provisions have been made for roads, water, sewage, and fire protection must be submitted. Congestive
factors, impacts to incorporate municipalities, and other factors such as air quality, water quality, noise levels
and light conditions must also be considered. If these issues are found to be sufficiently satisfied, and
procedural requirements have been met, the subdivision could stand on its own without the Planned Unit
Development.

McCormack’s original. application for development was Joined together as a planned unit development
encompassing a subdivision. The nature of the project, along with intervening events, such as conveyance of
property originally within the PUD to third parties and into public ownership, and an appeal to the Idaho
Supreme Court lead the Board of County Commissioners to believe and conclude that McCormack’s stbdivision
proposal satisfies 3] applicable legal standards in order tg obtain preliminary approval.

As we have stated op previous occasions, the comprehensive plan is merely an advisory guideline to he
considered. It is not a controlling ordinance. We conclude that McCormack’s subdivision proposal is in
accordance, and compatible with, the Kootenai County 1978 comprehensive plan, The physical setting of the
project is reasonably close to the City of Coeur d’Alene. We have previously found that although
McCormack’s property does not border the City of Coeur d’Alene, it is an example of development that g
contiguous to the development oceurring south of the Spokane River. The existing land uses in the area, while
they are timber, agricultural, and residential, are not at all incompatible with the residential subdivision
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The Board must also consider congestive factors, impacts to incorporated municipalities, and other factors such
as air quality, water quality, noise levels, and light conditions. Congestive factors, such as impact on existing
facilities and roadways, are certainly a factor in granting preliminary approval to a 92-lot subdivision. The
Board concludes that the congestive factors have been addressed by McCormick, particularly with regard o
impact on traffic and water quantity. McCormick will be required to install adequate traffic measures as
requested by the applicable highway authorities. Concerns by the neighbors over the quantity and quality of
waler have been addressed by McCormick through the use of a water system obtaining water from the north
side of Spokane River and a prohibition against on-site wells serving houses. McCormick has also obtained
preliminary approval for a sewer system that should adequately protect water quality in the area of the project.
McCormack's project will not adversely impact air quality in the area

There is no evidence from appropriate public agencies that McCormack's project will not meet acceptable
guidelines for air quality, water quality, noise level, or light conditions.

If a condition of law is erroneously designated as a finding of fact, it shall be deemed to be a finding of fact.
tf a finding of fact is erroneousty designated to be a conclusion of law, then it shall be deemed a conclusion
of law,

V. CONDITIONS OF APPROVAL/ORDER OF DECISION

Based upon the Findings of Fact and Conclusions of Law set forth in this document, the Board of County
Commissioners hereby DENIES Case No. PUD-26-93, a request by McCormack Properties of Idaho, Inc.,
for approval of a Planned Unit Development on approximately 221 acres of land in the Agricultural Suburban
zone.

Based upon the Findings of Fact and Conclusions of Law set forth in this document, the Board of County
Commissioners hereby APPROVES, with the following conditions, Case No. $-543-93, a request by
McCormack Properties of Idaho, Inc., for preliminary plat approval of a 92 lot subdivision in the Agricultural
Suburban zone.

5.01  No lot shall be Eéserved, offered for sale, or sold until the final plat has been recorded. If the applicant
provides a financial guarantee to record the final plat prior to completion of infrastructure, no lot shall
be sold until the infrastructure is complete and the financial guarantee has been released. B

5.02 It shall be noted on the piat that no lot shall be further subdivided.
5.03  Revisions required by the County Surveyor shall be made prior to submittal of a final piat for approval.

5.04  Preliminary plat approval shall be effective for 12 months from the date of approval by the Board of
County Commissioners, unless an extension is granted in accordance with Section 2.05 of the

Subdivision Ordinance. The Applicant may complete final plat approvals in phases as depicted in
Exhibit A40.

5.05  All revisions of the preliminary plat shall be examined by the Planning Director to determine if the plat
has been substantially changed. If a determination is made that the plat has been substantially changed
from the preliminary approval, the plat shall then be re-submitted for preliminary plat review,

5.06  The placement and construction of all structures in this subdivision shall take place within the building
envelopes delineated on the plats and this restriction shall be noted on the face of the plat, The
remaining areas outside of the building envelopes shall remain in a naturally vegetated state. Land
disturbing activities shall be limited to maintenance and enhancement of the natural vegetation.
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5.07

5.08

5.09

5.10

5.12

5.13

5.14

3.15

3.16

No driveway within the development shall exceed 10% slope.

Prior to application for final plat approval, the Applicant shall obtain a lettar from the Worley Highway
District indicating that all of their requirements have been met, If the Applicant chooses to provide a
financial guarantee for infrastructure improvements, an additional letter from the Highway District may
be required prior to release of the financial guarantee.

Prior to application for final plat approval, the Applicant shall obtain a letter from the Idaho
Transportation Department indicating that all of their requirements have been met. If the Apolicant
chooses to provide a financial guarantee for infrastructure improvements, an additional letter from ITD
may be required prior to release of the financiai guarantee,

Prior to application for final plat approval, the Applicant shall obtain a letter from the Kootenai County
Planning Department indicating that the requirements for stormwater management and erosion control
have been met. If the Applicant chooses to provide a financial guarantee for infrastructure
improvements, an additional letter from the Planning Deparment may be required prior to release of
the financial guarantee.

Prior to application for final plat approval, the Applicant shall obtain a letter from the Department of

approvals other than DEQ’s are required for the water line crossing the Spokane River, written
verification shall be submitted from the appropriate agencies indicating that their requirements have
been met.

signoff. Written confirmation that the sanitary restriction has been lifted must be submitted to the
Planning Department prior to release of the financial guarantee.

Prior to application for final plat approval, the Applicant shail obtain a letter from the U.S. Army Corps
of Engineers indicating that all of their requirements have been mer.

All construction activity (infrastructure and development of individual lots) must comply with the
fecommendations in the July 22, 1994 Geotechnical Engineering Evaluation prepared by Howard
Consultants, Inc. (Exhibit A64: in case file).

The CC & Rs shall be recorded concurrently with the final plar, Any proposed changes to the CC &
Rs, Association By-Laws and the Articles of Incorporation shall require the approval of the Planning
Director and shall also be recorded with the Kootenai County Recorder’s office.
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5.17

5.18

3.19

[

In the event that the w’ supply of the adjoining parcel owned by Graydon Johuson becomes
contaminated, the Applicant shall provide water to that parcel for one single-family residential unit from
the water system serving the project.

No well will be drilled either on-site or on an adjacent site to service this project, and the Spokane River
shall not be used as a water source. Any wells currently existing on the site shall not be used.

The project engineer shall provide full-time continuous inspections during construction of all
infrastructure systems, in a manner satisfactory to the County. The County will conduct inspections
of the construction at its discretion.

A performance bond, equal to fifty (50) percent of the cost of construction as estimated by the project
engineer and approved by the County shall be posted to guarantee on-going performance of private
infrastructure improvements for a minimum of 2 years after their installation, with the exception of the
stormwater system, which shail be guaranteed for 5 years after its installation.

5.21  Utilities shall be installed underground.
3.22 The CC & Rs shall require the project to continucusly contract for individual home, curbside refuse
collection services upon completion of 25% of the dwellings in the project.
5.23  The emergency  access required by the Fire District shall be maintained by the Homeowner's
Association as required by the Fire District.
5.24  Prior to constructing any trails in the common open space, the Applicant shall consult the Idaho
Department of Fish and Game and follow IDFGs recommendations.
5.25 Common open space within the subdivision shall be conveyed to the homeowner’s association, once
the association is established.
DATED this /¢ %ay of July, 2000,
BY ORDER OF THE KOOTENAI COUNTY
, OF COPjvﬂ/S\'iIONERS
Richard Panapaker, Chairman
. - A\
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INC., an Idaho nonprofit corporation,
and LINDA ERICKSON,

Petitioners,

VS,

BOARD OF COMMISSIONERS,
KOOTENAI COUNTY, STATE OF
IDAHO,

Respondent,
ahd
McCORMACK PROPERTIES OF
IDAHO, INC., an idaho corporation,

infervenor.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

preliminary approval of a subdivision

planned unit development, for
d'Alene,

Charles Sheroke, Coeur

Organization, Inc.

Dennis Molenaar, Chief Civil Attorney,
Attorney for the Kootenai County Commi

(N
Wiy,

MEMORANDUM OPINION AND DECISION ON APPEAL

At
o Fix
hX

T "

e Kootenai Coun

“The Ridge at Cougar B

CV-2000-5104

MEMORANDUM OPINION AND
DECISION ON APPEAL

Case No.

ty Commissioners granting
and denying a proposed
ay.” AFFIRMED.

plat,

Attorney for Rural Kootenai

Kootenai County Legal Services,
ssioners.

|

EXHIBIT

IICH

1002 0 | Nvr

SINIEDE

Pag

I




——

t.(_ . - {

Steven C. Wetzel and Dana Rayborn Wetzel, Coeur d'Alene, Attorney
for McCormack Properties of Idaho, Inc. Steven C. Wetzel, Coeur
d'Alene, argued.

PROCEDURAL AND FACTUAL BACKGROUND

This is the latest chapter in the saga of intervenor McCormack Properties’
(hereinafter "McCormack”) attempt to develop "The Ridge at Cougar Bay,” an upscale
subdivision located southwest of Coeur d’Alene. The Ridge is to be a three-phase
development. Petitioner Rural Kootenai Organization (hereinaftér “RKQ") is organized
opposition to this development.

The history of this case is succinctly summarized in the opinion of the Idaho
Supreme Court in Rural Kootenai Org. v. Kootenai County, 133 Idaho 833, 834-386,
993 P.2d 536, 597-99 (1999) (hereinafter "RKQ") (filed in A.R. at 195-216):

In August 1993, McCormack submitted an application for preliminary
approval of a [planned unit development] and approval of a preliminary
plat .of a ninety-two lot subdivision (the subdivision) located within the
PUD. The entire PUD consisted of 220 acres and was divided into two
parts. One part consisted of 102 acres located within a bay of Lake Coeur
d'Alene known as Cougar Bay. This area was designated as public open
space within the PUD and was to be used as a wildlife sanctuary.
McCormack agreed to sell and donate the 102 acres for a wildlife
sanctuary to the Nature Conservancy for use as a public open space to
protect water fowl habitat and wildlife if and when the PUD was approved
by the County. The other part of the PUD consisted of approximately 118
acres which included the subdivision.

McCormack's application consisted of a fifty-six page narrative explaining
the components of the PUD and setting forth engineering designs from J-
U-B Engineers for all infrastructure including storm water and wastewater.
The application also included letters from the fourteen affected agencies
identified by the Kootenai County Planning and Zoning Staff. All of the
submittals in the application were in response to the Kooctenai County
Subdivision Ordinance of 1978.

The Planning Administrator deemed the application complete, and the -
Kootenai County Planning and Zoning Commission (P & Z Commission)
held public hearings on October 20, 1993, and November 3, 1993. The P
& Z Commission placed conditions on the application and approved the

MEMORANDUM OPINION AND) QECISION ON APPEAL Page 2
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application. The P & Z Commission forwarded the application to the
Board with a unanimous recommendation to approve the preliminary
application for the PUD and the preliminary subdivision plat.

The Board held public hearings on the application on December 7 and
December 21, 1993. The Board granted both preliminary approval of the
PUD and approval of the preliminary subdivision plat, subject to a number
of conditions. On January 5, 1994, the Board adopted and approved an
Order of Decision which is the focus of this appeal.

The procedural history of this matter is long and complex. RKO filed a
petition for judicial review of the Board's January 5, 1994, decision with the
district court (Judge Craig C. Kosonen presiding). The district court
vacated and remanded to the Board certain findings made by the Board.
The Board had found that the PUD and subdivision conformed with all of
the goals and policies of the Kootenai County Comprehensive Plan
(Comprehensive Plan). The Board had also found that the preliminary
designs for wastewater treatment and storm water treatment met the
requirements of review for approval of a preliminary plat. The district
court, however, concluded that the ianguage of Goals # 8 and # 9 of the
Comprehensive Plan were contradictory, and directed the Board to
confirm on remand that the Board's interpretation of this language and the
application of its interpretation of this language to the facts in the case
resulted in findings that the PUD and subdivision conformed with the
Comprehensive Plan. The district court also concluded that there was
insufficient evidence in the record to support the Board's findings that the
preliminary designs for wastewater treatment and storm water treatment
were adequate for preliminary approval.

McCormack appealed the district court's June 2, 1995, order. The County

‘and RKO cross appealed. Before oral argument in the present appeal, the

Board held a hearing to address the issues on remand from Judge
Kosonen and entered an order reaffirming its approval of the preliminary
piat. Less than a month later, the P & Z Commission held a public hearing
to consider McCormack's application for final plat approval for Phase | of
the subdivision. On January 5, 1996, the Board entered an order granting
final plat approval of Phase | of the subdivision.

RKO appealed the Board's final plat approval to the district court {(Judge
James R. Michaud presiding). McCormack moved to dismiss its appeal
that was pending before this Court on the basis that the Board's final plat
approvat and RKO's appeal of the final piat approval rendered this Court's

review of the preliminary plat approval moot. This Court dismissed

McCormack's appeal and conditionally dismissed RKO and the County's
respective cross appeals. RKO responded with a request that its cross
appeal remain. Ultimately, the parties stipulated to dismissal of the
County's cross appeal. The Court ordered the appeal to proceed solely on
the issues raised in RKO's cross appeal.
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Thereafter, in August 1997, McCormack submitted a request to the Board

for an extension and stay of the subdivision development schedule set

forth in the Board's preliminary piat approval order of January 5, 1994.

The Board granted McCormack’s request for extension and stay on March

11, 1998. RKO petitioned the district court for judicial review of the

Board's stay order (Judge James F. Judd presiding), Case No. CV 98-

01492. Six days after RKO filed its petition for judicial review of the stay

order, Judge Michaud rendered his opinion affirming the Board's final plat

approval of Phase | of the subdivision. RKQ did not file an appeal from

this decision,

The Idaho Supreme Court affirmed the decision of the Commissioners in all
respects, with the exception of one issue. The Supreme Court determined that the
Commissioners had erred by failing to determine the ownership of the submerged lands
located within the portion of the proposed PUD. RKO, 133 idaho at 841-43, 993 P.2d at
604-06. The Supreme Court thus remanded the matter to the Commissioners to make
new factual findings with respect to the ownership of the lands within the proposed
PUD, and to reconsider the subdivision plat and PUD applications in light of those
findings. Id. at 843, 993 P.2d at 606.

This latest appeal by RKO concemns the Commissioners’ approval of the
preliminary plat at a hearing held on June 28, 2000 to consider the issues that were
before them on remand. While the Commissioners gave preliminary approval to
McCormack’s subdivision application, it denied the application for a PUD. (Tr. at 86-
87.) The Commissioners issued an Order of Decision, stating their findings of fact and
conclusions of faw, on July 19. (AR. at6-13.)

Largely because of the length of this litigation, the property has been foreclosed
upon. (See Johnson v. McCormack Properties of ldaho, Inc., Kootenai CV-99-
04104 (Hosack, J.), on appeal: AR. at 31-39.) At a sheriff's sale held on July 20, the

plaintiffs in the Johnson case (hereinafter collectively referred to as “the Johnsons”)

purchased the property, which they do not intend to develop. (A.R. at 140-141.)
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McCormack continues to have a right to redeem the property, however. See I.C. § 11-
402.
ISSUES ON APPEAL

1. Whether the petitioners have standing to allege that the public hearing held on
June 28, 2000 to reconsider McCormack’s subdivision and PUD applications was
conducted in violation of their right to due process.

2. Whether RKO's due process rights were violated because one or more of its
members, and counsel for RKO, were not given an opportunity to review evidence prior
to the hearing, or because they were not given an adequate opportunity to rebut the
evidence and testimony that McCormack submitted at the hearing.

3. Whether the Commissioners’ Order of Decision was clearly erroneous in its
findings’ concerning the ownership of the property at issue, or whether it lacked
sufficient detail for 4 reviewing court to determine why it decided as it did.

4. Whether the foreclosure and sheriffs sale to the Johnsons render the decision
of the Commiséioners moot, requiring the Commissioners’ th"e Order of Decision to be
set aside.

STANDARD OF REVIEW
I.C. § 67-5279 defines the scope ‘of judicial review of agency decisions:

(1} The court shail not substitute its judgment for that of the agency as to
the weight of the evidence on questions of fact.

(3) When the agency was required by the provisions of this chapter or by
other provisions of law to issue an order, the court shall affirm the agency
action unless the court finds that the agency's findings, inferences,
conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure:

(d) not supported by substantial evidence on the record as a whole;

or
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(e) arbitrary, capricious, or an abuse of discretion.

If the agency action is not affirmed, it shall be set aside, in whole or in

part, and remanded for further proceedings as necessary.

(4) Notwithstanding the provisions of subsections (2) and (3) of this

section, agency action shall be affirmed unless substantial rights of the

appellant have been prejudiced.

Although boards of county commissioners are not "agencies” as defined in I.C. §
67-5201(2), this provision has been made applicable to judicial review of planning and
zoning decisions made by county commissioners by the Local Land Use Planning Act
(LLUPA). 1.C. § 67-6519. LLUPA also requires commissioners to submit written
decisions in all planning and zoning matters, and include findings of fact and
conclusions of law in such decisions. 1.C. § 67-6535(b).

DISCUSSION

i, Due Process

A. Standing

The first issue to consider is whether either RKQO or the other petitioner, Linda
Erickson, has standing to raise the issue of inadequate due process. See RKO, 133
Idaho at 840-41, 993 P.2d at 603-04, Erickson testified at the hearing. (Tr. at 62-64.)
In her testimony, she stéted general concerns ébout the density of the prbject and the
possible effect it may have on the amount of traffic at the intersection of East Riverview
Drive and U.S. Highway 95, (Id.) I'am unable to find that the alleged “magnitude of the
injury suffered” is sufficient to "differentiate [Erickson] from the citizenry at large” so as
to constitute a “distinct palpable injury” that wouid confer standing to raise this issue.
RKO, 133 Idaho at 841, 993 P.2d at 604 (quoting Student Loan Fund v. Payette
County, 125 Idaho 824, 827-28 875 P.2d 236, 239-40 (Ct. App. 1994)). Thereforé, |

find that Erickson lacks standing to raise this issue.

e
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As for RKO, in order to have standing to raise this issue, it must present
evidence (1) that at least one of its members owns “abutting or otherwise affected” real
property, and (2) that approval of the project would result in “a peculiarized harm.”
RKO, 133 idaho at 841, 993 P.2d at 604. Virginia Johnson was the only person who
testified who indicated that she was a member of RKO. (Tr. at 64-67.) At the hearing,
she testified that she is “a founding member of the so-cailed splinter group that has
opposed this." (Tr. at 64.) In previous testimony, Charles Sheroke, attorney for RKO,
stated that “the main reason for the splinter group occurring was that we clearly feit that
he did not own the property.” (Tr. at 34, emphasis added.) Therefore, it is reasonable
to conclude that the “splinter group” referred to in Sheroke’'s and Virginia Johnson’s
testimony is RKO, and | so find. Virginia Johnson went on to indicate that her water
supply lay downstream from the proposed sewage treatment site that was to be built to
service the subdivision, and that she was concerned that her water supply would be
polluted. (Tr. at 65-67.) For these reasons, | find that Virginia Johnson, as a member of
RKO, alleged a’; least the potential of a particularized harm that would be sufficient to
mest this requirement. Therefore, ! find that RKO has standing to raise this issue.

B. The Hearing Process

The process of making plannind and zoning decisions has been found to be
“‘quasi-judicial” in nature. Cooper v. Ada County, 101 Idaho 407, 410-11, 614 P.2d
947, 950-51 (1980). Thus, the requirements of procedural due process must be met.
Id. The level of “process” that is “due” depends on a weighing of three factors: (1) the
private interest that stands to be affected, (2) the risk of an erroneous deprivation of
such interest, and (3) the government's interest in the function involved, and the fiscal or

administrative burdens that would ensue if additional pracedural protections were
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required. Matthews v. Eldridge, 424 U.S. 319, 334-35 (19?6‘); Gay v. Bonneville
County, 103 Idaho 626, 628-29, 651 P.2¢ 560, 562-63 (Ct. App. 1982). While it is well
settled that “due process requires: (@) notice of the proceedings, (b) a transcribable
verbatim record of the proceedings, (c) specific, written findings of fact, and (d) an
opportunity to be present and rebut evidence” in public hearings concerning subdivision
| plat or PUD applications, Idaho appellate courts have not imposed additional procedural
requirements to such hearings since Cooper and Gay were decided. Angstman v,
City of Boise, 128 Idaho 575, 578, 917-P.2d 409, 412 (Ct. App. 1996).

RKO does not dispute that notice of the proceedings was adequate or that a
transcribabie verbatim record of the proceedings was made. It does contend that it was
not given a fair “oppartunity to be present and rebuyt evidence” because Sheroke was
not allowed to examine evidence submitted in support of the project prior to the hearing,
and because the ‘Commissioners limited the time in which he was allowed to speak. It
also disputes the issues of whether the written findings of fact were sufficiently specific.
This issue is dis;:ussed in Part l of this opinion.

RKO cites Johnson v. City of Homedale, 118 |daho 285, 796 P.2d 162 (Ct.
App. 1990), for the proposition that “[nJaving no opportunity to review evidence prior to
its submission and three minutes in which to rebut evidence of an unknown nature
strains the concept of fundamental fairmess as envisioned by the procedural due
process requirements ...." (Petitioners’ Brief at 5.) However, the holding in Johnson
was on much narrower grounds than RKO's contentions would indicate. The Johnson
Court merely held that the failure to comply with the City of Homedale's zoning

ordinance, which required the inclusion of a ‘concept plan” and a “narrative statement”
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with any application for a special use permit, constituted inadequate notice to the public,
Johnson, 118 Idaho at 286-87, 796 P.2d 163-64,

RKO, however, cites the following passage from Johnson in support of its
contention that evidence that will be presented at the hearing should be made available
for review prior to the time at which the hearing is to take place:

(11t is clear that an application for a special use permit must include a

concept plan and narrative statement to put the public on notice of the

effects of the proposed special use. This notice allows citizens to make
informed arguments and objections when a public hearing is held on the

proposed land use. Absent these attachments, citizens are left with a

dearth of information on whether - and in what regard — to object to the

proposal. Citizens should not be forced to attend a public hearing to find

out what a developer proposes to do. That information must be available

in advance.

Id. at 287, 796 P.2d at 164, Again, however, this was cast as a failure to give adequate
notice, and nothing more. RKO does not contend that notice of the hearing was
inadequate; in fact, it appears from the records that ample notice was given prior to the
hearing. (See A.R. at 226-64.) Instead, it appears that RKO is simply complaining
about a perceived lack of ability to effectively rebut the evidence presented by
McCormack.

Although these hearings are quasi-judicial in nature, they do not contemplate
formal discovery processes, nor has any Ildaho court so required. Courts in other
jurisdictions have recognized that there is no constitutional right to discovery in
administrative proceedings. Silverman v. Commodity Futures Trading Comm’n, 549
F.2d 28, 33 (7" Cir. 1977); Mohilef v. Janovici, 58 Cal. Rptr. 2d 721, 741 (Cal. Ct. App.
19986). ldaho law simply requires that public hearing procedures are to “provide an

opportunity for all affected persons to present and rebut evidence.” 1.C. § 67-6534;

Angstman, 128 Idaho at 578, 917 P.2d at 412.
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Appendix "A" to the Kootenai County Subdivision Ordinance prescribes 3
procedure that must be followed by a person requesting approval for a subdivision.
RKO argues that these procedures were not followed because the documents
concerning the ownership of the various parcels to be included within the subdivision
and PUD were not available for public inspection prior to the hearing. This matter was
before the Commissioners on remand from the Ildahc Supreme Court, which had
directed the Commissioners to reconsider their previous approval of the subdivision plat
and PUD “without considering the eighty acres of submerged land currently owned by
the State.” RKO, 133 Idaho at 843, 993 P.2d at 60s. The Supreme Court had also
directed the Cpmmissioners to “make new factual findings with respect to ownership of
all the lands in the PUD and whether the applicable provisions of the zoning ordinance
conceming common open space are met.” Id. Thus, the purpose of the hearing held
on June 28, 2000 was to consider only these narrow issues; it was not intended as a de
novo review of either the subdivision or the PUD.

At the he;elring, Sheroke raised the issue of whether the land that was the subject

.of the subdivision itseif was in fact owned by McCormack. This parcel was referred to
as “parcel number one” by Commissioner Rankin. (Tr. at 31.) With regard to that
parcel, Sheroke submitted the decisidn of the Honorable Charles Hosack in the
foreclosure case. (Tr. at 31; A.R. at 31-39.) -The Commissioners accepted this opinion,
and ne one representing McCormack objected, even though it was not notified that it
would be submitted to the Commissioners for their consideration. (Tr. at 31, 36-37))
Commissioner Rankin then asked further questions of Sheroke regarding McCormack’s
ownership interest in the property. (Tr. at 31-33.) The Commissioners also ascertained

that the sheriff's sale pursuant to the judgment of foreclosure would not occur until July
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20. (Tr. at 32.) Based on these facts, | find that RKO was afforded an adequate
opportunity to be present and rebut evidence on the issues concerning the ownership of
the property that was the subject of the preliminary subdivision plat approval request,
Sheroke was also questioned by Rankin regarding the other parcels that were
included within the proposed PUD. (Tr. at 31-36.) Eventually, Sheroke and the
Commissioners agreed that the parcel consisting of submerged land was owned by the
State of Idaho, consistent with thé-decision of the Idaho Supreme Court, and that the
upland [:I>arce[ was owned by the Bureau of Land Management, which had acquired it
from The Nature Conservancy after McCormack had soid any interest it had had in the
property to that organization. (Tr. at 31, 33-36.) Largely because it was determined
that these parcels were public land, McCormack's application for a PUD was denied.
(A.R. at 7, 10-11.) Thus, | find that RKO had more than an adequate opportunity to
rebut evidence that McCormack presented concerning the proposed PUD, and in fact
received a favorable ruling from the Commissioners on this issue. -Even assuming
arguendo that RKO may not have been afforded an adequate opportunity to rebut
McCormack’s evidence on this issue, jts argument that it was thereby deprived of due
process is rendered moot by the denial of McCormack's PUD application.
| The transcript of the hearing shows that testimony was presented both for and
against the proposed development, as well as some'testimony from those who
considered themselves neutral. Sheroke, in fact, was afforded the same three-minute
time period given to all speakers. (Tr. at 27-30.) He was then given additional time to
make his ¢ase due to the Commissioners’ desire to clarify statements that he had
made. (Tr. at 30-37.) Virginia Johnson, Erickson and others were also given the

opportunity to make spoken or written comments in opposition to the proposed
f.... .
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subdivision and PUD. (See Tr. at 24-26, 39-47, 51-52, 2-71 .} Therefore, | find that the
time limits imposed by the Commissioners did not operate to deny RKO of due process.
For the reasons stated above, | find that the Commissioners did not deprive the
petitioners of due process in the conduct of this hearing.
il. The Commissioners’ Findings
I.C. § 67-6535 requires that an approval or denial of a subdivision or PUD
request by a board of county commissioners be made in writing, based upon praviously
adopted standards-and criteria. That statute reads as follows:

(a) The approval or denial of any application provided for in this chapter
shall be based upon standards and criteria which shall be set forth in the
comprehensive plan, zoning ordinance or other appropriate ordinance or
regulation of the city or county.

(b) The approval or denial of any application provided for in this chapter
shall be in writing and accompanied by a reasoned statement that
explains the criteria and standards considered relevant, states the relevant
contested facts relied upon, and explains the rationale for the decision
based on the applicable provisions of the comprehensive plan, relevant
ordinance and statutory provisions, pertinent constitutional principles and
factual information contained in the record.

(c} It is the intent of the legislature that decisioris Made pursuant to this
chapter should be founded upon sound reason and practical application of
recognized principles of law. In reviewing such decisions, the courts of
the state are directed to consider the proceedings as a whole and to
evaluate the adequacy of procedures and resultant decisions in light of
practical considerations with an emphasis on fundamental fairness and
the essentials of reasoned decision-making. Only those whose challenge
to a decision demonstrates actual harm or violation of fundamental rights,
not the mere possibility thereof, shall be entitied to a remedy or reversal of
a decision.

I.C. § 67-6535 (emphasis added). Thus, the clear intent of the Legislature was to keep
county commissioners’' decisions concerning planning and zoning from being reversed
on merely technical grounds.

Here, the Commissioners submitted detailed findings of fact and conclusions of

law which take into consideration various factors, including water and sewer
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arrangements, water and air quality, and actions to alleviate fmpacts to neighbors, roads
and schools. (A.R. at 6-13.) They also cite the fact fhat ownership of the lands sought
to be included as open space in the PUD appiication had been determined, and that
because they were owned by public entities, they could not be used to meet the
county’s requirements for open space in PUDs. (AR. at 10-11.) After considering
these factors, the Commissioners denied the PUD application, and gave preliminary plat
approval to the subdivision, subject to 25 conditions that addressed various concerns.
(AR. at 11-13.)

I find that the Commissioners’ decision complies with LC. § 67-6535. | further
find that the decision is based upon substantial and competent evidence in the record,
and is neither arbitrary nor capricious. This is especially so in light of the fact that the
Idaho Supreme Court remanded this matter to the Commissioners on rather narrow
grounds; these grounds were in fact sufficient to cause the Commissioners to deny the
PUD application, reversing their prior decisions on that issue.

i, Mootnesé

RKO argues _that this case is now moot since the Johnsons are now the owners
of the property. This argument is flawed for a few reasons. First of all, McCormack
retains a right of redemption on the property for one year after the sheriff's sale takes
place. See I.C. § 11-402. Apparently, it intends to exercise that right if this litigation is
finally settled and the financing can be obtained. (McCormack Brief at 17; Tr. At 58.)
Thus, McCormack's right of redemption is a property right that is very real, allowing
McCormack to render thre title conveyance via sheriffs sale a nullity if the right is
exercised. See Steinour v. Qakley State Bank, 45 Idaho 472, 480, 262 P. 1052

(1928). On this basis, the case would not be moat even if the Johnsons effectively
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withdrew as co-applicants by stating that they did not intend to develop the property if
the PUD and/or subdivision applications were approved.

Second, even if McCormack were not to exercise its right of redemption, the case
would not be moot because it would also apply to the Johnsons as co-applicants, were
they to change their minds and decide to develop the property. It is worth noting, as
both McCormack and the County point out, that the Johnsons did not at any time
formally withdraw from the pracess, even though their attorney, Scott Reed, did write a
letter to the Commissioners that stated that they did not intend to develop the property.
(AR, at 140-41.) Nevertheless, the approval of the subdivision allows them to develop
the property if they so chose, if the right of redemption is not exercised and the approval
has not expired.

Finally, a ruling by this Court that this case is moot would lead to a dismissal of
this petition for judicial review only, not & reversal of the Commissioners’ decision. This
would effectively allow the commissioners’ decision to stand. If RKO desires to argue
that the Commiésioners’ decision is moot, the proper place to make this argument is
before the Commissioners themselves. For these reasons, | find that this petition for
judicial feviéw is not moot.

AT Attorney Fees

| find that RKO has raised meritorious issues in this appeal. Therefore, | do not
find that this case was brought “frivolously, unreasonably or without foundation.” The
motion for an award of attorney fees to McCormack under L.C. § 12121 and I.LR.C.P.

S4(e)(1) will be denied on that basis.
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CONCLUSION

Based on the foregoing discussion, | conclude that RKQ has standing to assert
that it was deprived of due process by the method in which the Commissioners
conducted the hearing on McCormack’s subdivision plat and PUD applications. |
conclude, however, that Erickson lacks standing to assert this issue.

[ conclude that RKO was given the opportunity to present and rebut evidence
concerning the ownership of each of the parcels that were the subject of MeCormack’s
requests for preliminary subdivision plat approval and for approval of the proposed
PUD. | conclude that the time limits placed upon those who wished to testify at the
hearing, and the enforcement thereof, were reasonable. Therefore, | conclude that the
Commissioners did not deprive RKO of due process in the conduct of this heéring.
Additionally, | conclude that, to the extent that it concerned the PUD application, the
issue of whether RKO was denied the opportunity to present and rebut evidence is
moot.

! conciude that the Commissioners’ Order of Decision complies with the
requirements of .C. § 67-6535, and that it is based upon substantial and competent
evidence in the record, and is neither arbitrary nor capricious. | conclude that this
matter is not moot, both because McCormack retains a right of redemption to the parcel
that was given preliminary subdivision plat approval, and because the Johnsons
remained as co-applicants at the time the hearing was held.

Based on the above conciusions, the Commissioners’ Order of Decision will be
affirmed. Because | conclude that McCormack is a prevailing party in this appeal, costs

will be awarded to McCormack. However, because | conclude that the petitioners have
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not brought this appeal frivolousty, unreasonably or without foundation, no attorney fees
will be awarded.
ORDER
NOW THEREFORE, based on the foregoing discussion and record herein, the
respondent Kootenai County Commissioners’ Findings of Fact, Conclusions of Law and
Order approving a preliminary subdivision plat and denying a proposed planned unit
devélopment for the subdivision known as “The Ridge at Cougar Bay” are hereby

AFFIRMED. McCormack shall be awarded costs on appeal pursuant to I.R.C.P. 54(d)

and L.A.R. 40. No attorney fees shall be awarded.

—

DATED this E day of January, 2001.

Jdmes F. W District Judge

CERTIFICATE OF MAILING

| hereby certify that on the day of January, 2001 a true and correct copy of the fofegoing
was mailed, postage prepaid, or sent by interoffice mail to:

Charles Sheroke Dennis Molenaar Steven C. Wetzel

Sheroke & McGregor, PLLC Kaootenai County Department Dana Raybomn Wetzel

P.O. Box 580 of Legal Services Wetzel & Wetzel, PLLC

Coeur d'Alene, ID 83816-0580 (via interoffice maif} 1322 W. Kathleen Ave., Suite 2

Coeur d’Alene, ID 83815
Judge Kosonen Judge Michaud Judge Hosack

Judge Luster

SQANIEL J. ENGLISH

of the Districk Court

Merri Thome—Deputy Clerk
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CLERK CISTRICT LLURT

OEROTY e
SHEROKE & McGREGOR, PLLC
Attorneys at Law
P. 0. Box 580

Coeur d’Alene, ID 83816-0580
(208) 667-2483

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KQOTENAI

RURAL KOOTENAI ORGANIZATION, INC., Case No. CV-2000-5104

an [daho nonprofit corporation, and
Linda Erickson,

Petitioners/ Appellants,

NOTICE OF APPEAL
TO THE IDAHO SUPREME COURT

V.

)

)

)

)

)

)

)

)
BOARD OF COMMISSIONERS, KOOTENAI )
COUNTY, STATE OF IDAHO, )
)

)

)

)

)

)

)

)

)

)

Respondents,
and

McCORMACK PROPERTIES OF IDAHO, INC.,
an Idaho corporation,

Intervenor/Respondent.

TO: THE ABOVE NAMED RESPONDENTS, KOOTENAI COUNTY BOARD OF
COMMISSIONERS AND ITS ATTORNEY, ERIKA B. ELLINGSEN, DEPARTMENT
OF LEGAL SERVICES, 451 GOVERNMENT WAY, P. 0. BOX 9000, COEUR
D’ALENE, IDAHO 83816, AND INTERVENOR McCORMACK PROPERTIES OF
IDAHO, INC., AN IDAHO CORPORATION, AND ITS ATTORNEY, STEVEN C.
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WETZEL, WETZEL AND WETZEL, 1322 KATHLEEN AVENUE, SUITE 2, COEUR

D’ALENE, IDAHO 83815, AND THE CLERK OF THE ABOVE- ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

1. The above-named Appellants, Rural Kootenai Organization, Inc. and Linda Erickson
(RKO), appeal against the above-named respondent to the Idaho Supreme Court from the
MEMORANDUM OPINION AND DECISION ON APPEAL entered in the above-entitled
action on the 9" day of January, 2001, Honorable Judge James F. Judd presiding. {See p.p.s. !
and 16 of the Opinion attached hereto.)

2. That the party has a right to appeal to the Idaho Supreme Court, and the judgment and
order despribed in paragraph | above are appealable orders under and pursuant to Rule 11{a}2),
LLAR.

3. The issues on appeal include procedural and substantive provisions of Kootenai
County Ordinances and the Local Land Use Planning Act which were not followed; the denial of
due process; the actions of Kootenai County were arbitrary and capricious and not supported by
substantial evidence; the mootness of the applicant’s subdivision request; and the District Court’s
decision and findings were erroneous; provided that this list shall not prevent the Appellant from
asserting other issues on appeal pursuant to Rule 17, LA.R. —'

4. A reporter’s standard and supplemental transcripts of the hearings before the District
Court are requested (Appellant’s Motion to Augment and Oral Argument), it is further requested
that the existing transcript of the hearing before the Kootenai County Board of Commissioners,
which was available to the District Court and is part of the record, be forwarded to the Supreme

Court as part of the administrative record.
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5. The appellants request that the agency record include all transcripts, briefs, exhibits,
motions, and other documents that currently constitute the record on appeal before the District
Court in this matter.
6. I certify:

() That a copy of this notice of appeal hgs been served on the reporter and
any estimated transcript fee when submitted will be paid.

(b) That the clerk of the district court has not been paid the estimated fee for
preparation of the reporter’s transcript because, to the knowledge of the
undersigned, no such estimate has been prepared.

(c) That the Appellant’s filing fee is being tendered with the filing of this
NOTICE OF APPEAL,

(d)  That service has been made upon all parties required to be served pursuant

to Rule 20, LAR.

DATED THIS % &‘; day of February 2001.

SHE r%
. Mf/ o A,_ i,
‘B{cﬁaﬂes sgemke L3B. No. 2347
Of the firm, r Appellants

NOTICE OF APPEAL TO THE
IDAHP: SUPREME COURT PAGE 3 of 4
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CERTIFICATE OF SERVICE

[ hereby certify that a true and correct copy of the foregoing document was [ ] mailed,
postage prepaid; N'hand—delivercd; [ ] faxed, this J01\day of February 2001:

STEVEN C. WETZEL
DANA RAYBORN WETZEL
WETZEL & WETZEL, PLLC
1322 Kathleen Avenue, Suite 2
Coeur d’Alene, ID 83815

DENNIS MOLENAAR/ERIKA ELLINGSEN

KOOTENAI COUNTY DEPARTMENT OF
LEGAL SERVICES

451 Government Way

C-9000

Coeur d’Alene, D 83816-9000 /{\

\L/ :ﬂf' | L

L
1

\Efiarles Sheroké
Attomey at Law

NOTICE OF APPEAL TO THE
[DAHO SUPREME COURT Moo PAGE 4 of 4
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State of Idahe
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

May 3, 2001 DIRK KEMPTHORNE

KARL J. DREHER

Director

MCCORMICK PROPERTIES OF IDAHO INC
PO BOX 2637

640 THORNTON ST

POST FALLS ID 83877-2637

RE: Permit No. 95-08856
Dear Permit Hélder:

The Department acknowledges receipt of your request for extension of time. Your
request states that the delay in completion of this project is due to pending litigation. You
have indicated no work has been completed, and supplied copies of two letters dated
August 3, 2000 and February 14, 2001. In order to evaluate a Request for Extension of
Time, especially a delay based on litigation, | will need evidence documenting the litigation
in question, specifically during the previous extension period of November 19, 1999 to May
1, 2001.

Additionally, the letters you provided with your request brought up two questions |
have, which, if you can respond to them, may give me the evidence to grant this request.
The August 3, 2000 letter was waiting for RKO's response to a July 17, 2000 decision
made by the Board of County Commissioners (see paragraph nos. 16 and 17). Did RKO
file an appeal to this decision? If so, please provide me a copy of RKO's appeal, any
documents resulting from their appeal, and any documents that show what the current
status of that decision is to May 1, 2001. Secondly, the letter dated Feb. 14, 2001, asked
Kootenai County Legal Services for a response to the facts layed out in that letter. Did
Kootenai County give you a response? if so, could you provide me with a copy of that
response, and anything that followed to date?

| believe the additional information | have requested will cover the time period of
your first extension (Nov. 19, 1999 through May 1, 2001), however, if the documents do
not, | request you provide any additicnal documents or pleadings, that would cover that
time period. Please provide these documents to me before May 15, 2001.

P e
MICRL; LW D
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Page 2

Thank you for your continued assistance in this matter. Please contact me at
(208)327-7953, if you have any questions.

Sincerely,
Deborah Gibson

Administrative Assistant
Water Allocation Bureau

Enclosure
C. IDWR - Regional Office

Ppienm o,
MICHC
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JAN ¢ 2 2004
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" Wetzel
ATTORNEYS AT LAW P.L.L.C.
A Professional Limited Liability Company

Steven C. Wetzel
Dana L. Rayhorn Wetzel
Ronaid P. Ringel, |D, CPA*

August 3, 2000

*Alsa admitted in Washington

Mr. Mike McCormack
McCormack Properties
4053 Riverbend Ave.
Post Falls, Idaho 83815

RE: SUMMARY OF LITIGATION CONCERNING THE RIDGE AT
COUGAR BAY

Dear Mike:

We have compiled a brief summary of the approvals granted by Kootenai County
regarding The Ridge at Cougar Bay and the appeals taken therefrom by Rural
Kootenai Organization ("“RKO”).

1. An application for approval of a PUD and the preliminary plat of the first
phase of the subdivision, known as The Ridge at Cougar Bay, was submitted to
the Kootenai County Planning Department in August of 1993; was reviewed and
recommended for approval by the Planning and Zoning Commission and
submitted to the Kootenai County Board of Commissioners where it was
approved on January 5, 1994,

2. RKO immediately appealed the approval to the First District in Case No.
CV-94-00276 before Judge Kosonen. On June 2, 1995, Judge Kosonen entered
a decision upholding most of the approval and directing that a portion of the
decision be remanded back for consideration by the County Commissioners.

3. Judge Kosonen’s decision was appealed to the Idaho Supreme Court on
June 15, 1995 and set as Docket No. 22271.

4, The Kootenai County Commissioners reheard that portion of the case
remanded by Judge Kosonen and on November 22, 1995 again approved the
PUD and preliminary plat for the first phase of the subdivision.

5. RKO immediately appealed the approval of the Board of County
Commissioners to the First Judicial District, which was set before Judge Judd as

Case No. CV-85-6927. o

1322 W. Kathleen Avenue, Suite 2 » Coeur d’Alene, Idaho 83815-8339 « (208) 667-3400 « Fax 1208) 664-6741
E-mail address: wetzel@nidlink.com
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Mr. Mike McCormac’ .

August 3, 2000
Page 2

6. The final plat for PUD and final plat for the first phase of the subdivision,
The Ridge at Cougar Bay, was concurrently submitted to the Planning
Department. Approval was recommended by the Planning and Zoning
Commission and the final plat was approved by the Board of County
Commissioners on January 5, 1996.

7. The approval of the final plat was immediately appealed by RKO to the
First District Court and set before Judge Michaud in Case No. CV-96-663. The
appeal by RKO before Judge Judd in Case No. 95-6927 was consolidated with
the case before Judge Michaud. On March 19, 1998, Judge Michaud entered a
decision upholding the approval by the Board County Commissioners in both
cases. The final approval of the PUD and the approval of the final plat of the first
phase of the subdivision, The Ridge at Cougar Bay was in all respects affirmed.
RKQ did not appeal Judge Michaud's decision.

8. The ldaho Department of Health and Welfare Division of Environmental
Quality granted to McCormack Properties of Idaho Inc. a permit to construct a
rapid infiltration wastewater treatment system in December of 1895. RKO
appealed the decision to the Board of Heaith and Welfare. Following a seven
day contested hearing, a Master appointed by the Board issued a decision
upholding the permit on June 14, 1996. RKO appealed the Master’s decision
and on December 20, 1996 after review by the board the Board of Health and
Welfare again affirmed the permit. RKO took no further appeal.

9. McCormack Properties of Idaho, Inc. requested the County
Commissioners approve an extension of time limits and a stay of the
development phasing schedule contained in the original order approving The
Ridge at Cougar Bay until all litigation was resolved. The County Commissioners
approved the request on March 11, 1998.

10. RKO immediately appealed the decision of the County Commissioners
granting the Stay to the First District Court set before Judge Judd in Case No.
CV-98-01492. :

11.  Judge Judd upheld the decision of the County Commissioners by Order
dated November 12, 1998,

12.  RKO appealed the decision of Judge Judd to the Idaho Supreme Court as
Docket No. 25735. -

13.  The Idaho Supreme Court suspended any activity on Docket No. 25735
until a decision was rendered in Docket No. 22271,

MICALT
JEN § 7 o




Mr. Mike McCormac’ .

August 3, 2000
Page 3

14.  On December 9, 1999, four years and six months after the appeal was
filed, the Supreme Court rendered a decision upholding the preliminary approval
of the PUD and the preliminary approval of the first phase of the subdivision in all
but one aspect. The Supreme Court remanded a portion of the original decision
regarding the ownership of certain submerged lands back to the Board of County
Commissioners for further findings.

15.  On March 20, 2000 the Idaho Supreme Court entered an order dismissing
Docket No. 25735.

16.  On June 28, 2000 the Board of County Commissioners held the hearing
required by the supreme Court and on July 17, 2000 entered an order denying
the PUD and affirming the approval of the prefiminary plat of the first phase of the
subdivision, The Ridge at Cougar Bay.

17.  RKO has 28 days from the date of the decision, August 17, 2000, in which

to file an appeal of the approval of the Board of Commissioners. v, .4 of> J“e_&,ﬁ %A‘}inr}.., .

At this point there is no litigation against The Ridge at Cougar Bay. The approval
of the preliminary plat of the first phase of the subdivision is unchailenged.

If you have any questions concerning this past litigation, please contact us.
Sincerely,

WETZEL & WETZEL, P.L.L.C.

Dana L. Rayborn Wetzel .

Miss\mimecarrnaciickent sl sum ktigatan to date 8-2.00
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Wetzel Yeparune of Weter ReeRIGES

ATTORNEYS AT LAW P.L.L.C.
A Professional Limited Liability Company

Steven €. Wetzel
Dana L. Rayborn Watzel
Ronald P. Ringel, |O, CPA*

February 14, 2001 *Also admitted in Washington

Erika Ellingsen

Kootenai County Legal Services
P.O. Box 9000

Coeur d'Alene, ID 83816-9000

RE: STATUS OF THE RIDGE AT COUGAR BAY, CASE NO, $-661-95

Dear Erica:

On March 11, 1998 the Board of Commissioners approved a stay of all County
imposed deadlines for the consruction of the Ridge at Cougar Bay until all litigation was
resolved. A copy of that order is attached hereto for your reference.

On January 5, 1994 the Board of Commissioners approved the final plat for the
subdivision, The Ridge at Cougar Bay, a copy of that Order is attached. The approval
was upheld by Honorable Judge Mischaud on March 19,1998. RKO did not appeal the
decision of Judge Mischaud, so the approval of the final plat still stands. A copy of
Judge Mischaud’s decision is also attached for your reference.

On June 28, 2000 the Board of Commissioners reviewed on remand one issue of
approval of the preliminary plat of the subdivision, The Ridge at Cougar Bay regarding
the sufficiency of open space. The Board upheld its earlier findings regarding the
subdivision and again approved the subdivision. A copy of the decision of the Board of
Commissioners is also attached for your reference. Nothing changed in the subdivision
between the final plat approval on January 5, 1996 and the approval granted by the
Board of Commissioners on the preliminary plat rehearing.

We have affirmed orally with your office that the final plat remains in effect and
the applicant does not have to resubmit the final plat for further review by the County
including public hearings and new orders of approval. This letter is sent to confirm in
writing that the final plat for The Ridge at Cougar Bay remains in effect and no further
proceedings for final plat approvai is required. MIC R

Ty
U =50 1 e
Uritiien
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1322 W. Kathleen Avenue, Suite 2 = Coeur d'Alene, Idaho 83815-8339 « (208} 667-3400 « Fax (208) 664-6741
E-mail address: wetzel@nidlink.com




Erika Ellingsen
February 14, 2001
Page 2

We further understand that before any construction permits will issue from
Kootenai County, that specific conditions of the re-visited preliminary plat must be
addressed, specifically requiring that the permit from DEQ for the wastewater facility
and the permit from IDOT for access from US 95 be reaffirmed by those agencies. We
are in the process of addressing these issues.

We also note that the expiration of the preliminary plat approval granted on July
18, 2000 is aiso stayed until all litigation has been resolved.

Please confirm the accuracy of this letter as McCormack Properties of Idahc
needs a confirmation to show the lenders, buyers and investors. We are relying upon
and proceeding with the development of this subdivision based upon the facts set forth
in this letter.

Sincerely,
W Tz ETZEL, P.LL.C.
even . Q?za/
Enc.  Order regarding Stay
Order approving Final Plat
Order approving ra-visited prefiminary plat
Decision of Judge Mischaud upholding the final plat approval
cc: Mike McCormack

ougar allk A ra $latus of subdivision 2-13-01 doc.
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ANALYSIS SHEET FOR EXTENSION OF TIME

Permit No.: 95-8856

Request received timely?

Appropriate fee

Additional Amount Due:

Receipt No.:

Name and signhature
same as permit?

Is address same as
permit?

Has adequate work been
completed to demonstrate
due diligence?

Priority Calculation

Extension request received

Date proof due
Lapse notice sent
No. of days late
Holiday allowance
Priority date

New priority date

Action Taken

Reviewed By: dgibson Date. May 1, 2001
Yes No Yes No
X Is delay by a X
government agency?
X Is supporting
documentation needed
to support the fite?
C053413 Has the permit been X
involved in litigation?
X Is supporting X
documentation needed
to support the file?
X Is the project more than X
25,000 acre feet for
irrigation or 10,000 acre
feet for a reservoir?
X
04/26/2001 New proof dug date 05/01/2002
= (5/01/2001
= 0
+
+ 03/04/1994 +

03/04/1924

Acknowledge proof and grant extension based on litigation until May 1, 2002.
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STATE OF IDAHO
'ARTMENT OF WATER RESOURCES
North Orchard Street, P.O. Box 83720

Boise, 1daho 83720-0098

Return Service Requested

CERTIFIED MAIL
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McCORMACK PROPERTIES ;
4053 W RIVERBEND RD !
POST FALLS ID 83854-8467

RETURN TO SENDRER
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February 28, 2001

MC CORMACK PROPERTIES OF IDAHO INC
401 FRONT ST STE 3
COEUR D ALENE, ID 83814

PROOF DUE NOTICE

RE: PERMIT NO. 95-8856
Dear Permit Holder:

One of the conditions of approval of the above referenced water permit was that proof
of the extent of your beneficial use must be submitted to this office on or before May
01, 2001. (See last page of your approval permit or your last approved extension
request.) Enclosed is a form which when accompanied by the license examination fee
or a completed field examination report prepared by a certified water right examiner
may be used to submit the required proof.

If you have not fully completed your project, and you or a previous owner of this permit
have not received a prior extension of time, you may request an extension of time if the
delay is for reasonable cause as provided in Section 42-204, |daho Code. If you have
been prevented from proceeding by a governmental agency or by litigation which might
bring title to the water in question, more than one extension of time can be granted.

An extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an acceptable request for an
extension of time must be received by this department on or before the above
described proof due date. If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse notice, the permit will no
longer be of any force nor effect.

Sincerely,

Deborah J. Gibson, Admin. Assistant
Water Allocation Bureau

Enclosures
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AI\eYSIS SHEET FOR EXTENSION OgIME

Permit No. 75 -0885¢ Reviewed bde,f-al Date_ 7597
BASIC INFORMATION
55799 __ Date stamp received

%LS Extension received timely
%1 A S Fee received and receipted

%& < Name and signature same as permit
NO Address Change

BASIS FOR EXTENSION REQUEST

Has adequate work been completed to demonstrate due diligence?
g%&& Has the permit been involved in litigation?
Is supporting documentation needed to complete
the file? Lpe i~ Requested?

Is delay by a government agency?
Is supporting documentation needed to complete
the file? Requested?

Is the project more than 25,000 acre feet for
irrigation or 10,000 acre feet for a reservoir?

ACTION TAKEN Aegue st 1nso. P— Like Fation
R cormadd antnd T T4y R0,
At guze -

/quhjy(:m/tb t—d/ﬁ&u rglos momine (1 p28 1 O

o Ol S o

PRIORITY CALCULATION

Date extension received \ =

Proof due date =

Number of days late \ =

Priority date (=
New Priority Date / =

DATA ENTRY

New Address Y

Change Proof Due Date_ 5 /" 2oo/

Change Priority Date_ X A




State of Idag .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
November 19, 1999 GOVERNOR

KARL J. DREHER
DIRECTOR

McCormack Properties of Idaho Inc
401 Front St STE 3
Coeur d Alene ID 83814

RE: Permit No. 95-08856
Dear Permit Holder:

Enclosed is a copy of the approved request for extension of time submitted in connection
with the above referenced permit which extends the time within which to submit proof of beneficial
use to May 1,2001. Please note that the department has granted this extension based on litigation.
It is important that you work diligently toward the completion of the development during the
construction period allowed since the department may not be able to grant additional extensions of
time.

Be advised that since the extension request was received after the proof due date, it was
necessary to reinstate the permit. However, the department has reason to believe you did not receive
the proof due notice as required in Section 42-204, Idaho Code. Therefore, the permit was reinstated
with no advance in the priority date.

Section 42-248, Idaho Code, which became effective on July 1, 1996, requires you or the
owner of this water right to maintain current ownership and address records on file with the
department. Please contact any office of the department for the proper form to file a change of
ownership of a water right and/or a change in the address of the owner.

Please contact me at (208)327-7953, if you have any questions regarding this matter.

Sincerely,
ze 92 ( %ﬂf‘,é%_/

LIE L. YARBROUGH, Administrative Assistant

Water Allocation Bureau
Enclosure
c: IDWR - Regional Office Mo A
o Mg
e .
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// etzel & 0CT 12 1999
il Wetzel Department of Water Resources

ATTORNEYS AT LAW P.L.L.C.
A Professional Limited Liability Company

Steven C. Wetzel

Dana L. Rayborn Wetzel
October 8, 1999 Ronald P. Ringel, D, CPA*

*Also admitted in Washington

Julie L. Yarbrough
State of ldaho
Department of Water Resources
1301 North Orchard Street
P.O. Box 83720
Boise, ID 83720-0098

RE: PERMIT NQ. 95-08856
Dear Ms. Yarbrough:

Please be informed that we represent McCormack Properties of Idaho, Inc.
(*McCormack’). We received a copy of a letter dated September 16, 1999 in
which you requested documentation of the litigation pending regarding a project,
The Ridge at Cougar Bay. As the aftorneys involved with the litigation, we can
provide a discription and brief history of each case. If you need further
documentation please contact us and we will attempt to provide further
information without confusing your files with boxes of pleadings.

In January 1994, McCormack received preliminary approvai for the planned unit
development and subdivision known as The Ridge at Cougar Bay (“Project”).
The approval was immediately appealed to district court in Case No. CV-94-
00276. A decision was entered in June 1995 upholding the project on all but two
issues and remanding those issues back to the County for further deliberations.
This district court decision was appealed to the Idaho Supreme Court in July
1995 as Docket No. 22271. The appeal to the Supreme Court was argued in
May 1999 and a decision is still pending.

The County reheard the remanded issues from the district court decision and
again granted preliminary approval of the project. The County granted final
approval of the Project in January 1996. This approval was appealed to district
court in Case No. CV-96-663. A decision was entered in March 1998 upholding
the final approval of the Project. No appeal was taken regarding that decision.

In Aprii 1998 the County entered a stay of any further County requirements for

development of the Project until all fitigation regarding the Project had been_
finally resolved. This decision of the County was appealed to di?'é['l%’& e
s ,#pau}ﬁ;

s T
A e

1322 W. Kathleen Avenue, Suite 2 » Coeur d'Alene, Idaho 83815-8339 » (208) 667-3400 » Fax (208) 664-6741
E-mail address: wetzel@nidlink.com




Julie L. Yarbrough . .
October 8, 1999

Page 2

Case No. CV-98-01492. A decision was entered in April 1999 upholding the
County stay. An appeal of the district court decision was immediately taken to
the Supreme Court. The Supreme Court has stayed any action on this appeal
pending resolution of Docket No. 22271.

Since McCormack’s authority to develop the Project is in question in Docket No.
22271, no work has been done on the project pending the decision of the idaho
Supreme Court.

Again, we can provide to you copies of the pleadings in these cases, but the
documentation is voluminous. However, if you require further information we will
supply whatever you need. Please contact us.

Sincerely,

V\ﬂﬁTZEL & W}TZEL P'i:'.LfC'

¢ ,é iy
Sl il
&

DLRWA
Cc Mike McCormack

Mimccofma Kagpeafidug? of waler resouzes let re Wigation 10899

sEICERD ] N




State of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

KARL I. DREHER
DMRECTOR

September 16, 1999

McCormack Properties
of Idaho Inc

401 Front St STE 3
Coeur d Alene ID 83814

RE: Permit No. 95-08856

Dear Permit Holder:

The Department acknowledges receipt of your request for extension of time. The request
states that the delay in completion of this project is due to pending litigation. Since you have
indicated no work has been completed, you will need to supply evidence of the litigation in question.

Please provide the documentation within thirty (30) days of the date of this mailing and
address your correspondence to my attention. ‘

If you have any question regarding this matter, please contact me at (208)327-7953.
Sincerely,

JULIE L. YARBROUGH
Senior Secretary, Water Allocation Bureau

c: IDWR - N. Region

ledlia

O R




State of Idaho ‘

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone; (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

June 28, 1999 KARL J. DREHER
McCormack Properties of Idaho Inc
401 Front St STE 3
Coeur d Alene ID 83814
LAPSE NOTICE

RE: Permit No. 95-08856
Dear Permit Holder:

You are hereby notified that under the provisions of Section 42-218a of the Idaho Code, the
above referenced permit has lapsed. No further construction or additional development is authorized
under this permit unless it is reinstated.

On February 28, 1999, the department sent you a Proof Due Notice, by certified mail,
informing you of the need to submit a Proof of Beneficial Use Statement or an Extension of Time.
However, the department has reason to believe that you may not have received the notice as required
by Section 42-2040, Idaho Code.

The permit can be reinstated with no advance in priority if you submit an acceptable proof
of beneficial use statement or extension of time to the department within sixty (60) days of the date
of mailing of this lapse notice. If nothing is received by the department, the permit will be void and
of no further force or effect.

If you have any questions concerning this matter, please contact me directly at
(208)327-7953.

Sincerely,
2. Uatbrm o)

LIE I.. YARBROUGH, Administrative/ Assistant
Water Allocation Bureau

CERTIFICATICN OF MAILING
| hereby certify thaton G/ 5/99

RS py - Y . "

MEROEIMED acopyfan criginal of this document was
e deposited in the United States mail,
SRt WD postage prepaid addressed to the

Wl(s) named above.

A




February 28, 1999
MC CORMACK PROPERTIES QF IDAHQO INC
401 FRONT ST STE 3
COEUR D ALENE ID 83814

PROOF DUE NOTICE
RE: PERMIT NO. 95-08856

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before May 1, 1999,

(See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reasonable cause as provided in Section 42-204, Idaho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described procf due date.
If neither is received, the department will send you a lapse
netice. Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

JULIE L. YARBROUGH
Senior Secretary

Enclosures
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-000

1. DRILLING PEBMIT NQ.
Other IDWR No. ‘I%%

o |DA"9DEPAHTMENT OF WATER RES&!CES
WELL DRILLER'S REPORT :

Use Typewriter
e oLoor
*+ " Ball Point Pen

LA T gy
AT § e
EN {'"“lfj ! {3 Hly L5

11. WELL TESTS: SNy ' S
K Air | O Flowing Artesian

O Pump O Bailer
2. OWNER: Yield gal./min. Drawdown™ "}~ PumpingLeval Time
Name MC COBRMACK PROPERTIES OF IDAHO INC 80+ 4 hrs
Address 401 FRONT ST STE 3
city_ CEQUR D ALENE State_LD zjp_ 83814
Water Temp. Bottom hole temp.

3. LOCATION OF WELL by legat description:

Sketch map location must agree with written focation.

Water Quality test or comments:

12. LITHOLOGIC LOG: (Describe repairs or abandonment)

2-5" K Pakers set at 198'

10. STATIC WATER LEVEL OR ARTESIAN PRESSURE:
130 _ #. belowground  Artesian pressure .
Depth flow encountered ft. Describe access port or

control devices: - "
SE SWYy OE \(c SOM Hw

FORWARD WHITE COPY TO WATER RESQURCES

N Water
Twp. 50 North@ or South [ %?f From | To Remarka: Lithology, Water Quality & Temperature | ¥ N
" K| {Re 04  maD o westX 120 |8 |FILL SAND WOOD SOIL X
Sec. 10  SE 44 SW 14 NE a4 1218 37
Gov't Lot c;ou‘ﬁray"“ KOOTESAL ' 10 |37 |63 [|GRAVEL & SAND 1 1/2 MINIS X
10 |63 [90 [|SAND & GRAVEL 3/4 MINIS X
Address of Well Site 10 90 [95 [SAND W/BLUE CLAY FINE X
: City 10 [95 [104 |GRAVEL & SAND 1 1/2 MINIS X
{Give &l ‘east nama ol road + Distance 10 Read or Landmark) 10 104 110 CLAY DARK BROWN W/SAND X
Lt 8ik. Sub. Name 10 [110 (122 IGRAVEL W/CLAY BROWN 3/4 MINIS X
8§ (122 (177 BASALT W/LIGHT FRACTURED X
4. PROPOSED USE: 8 177 (181 BASALT FRACTURED W/WATER X
O Domestic  (XMunicipal O Monitor [ Irrigation APPROX 35 GPM
O Thermal [ Injection O Other. 8 [181 202 |BASALT LIGHT FRACTURED GRAY
5. TYPE OF WORK 8 |202 [204 jSAND STONE BROWN X
%] New Weli J Modify or Repair []Replacement (3 Abandonment |8 [204 |230 {SAND MED W/WATER APX 20 GPM | X
6. DRILL METHOD 8 (2301251 ICLAY LIGHT TAN X
O Mud Rotary XJ Air Rotary (O Cable O Other 8 [251 253 |SAND W/QUARTZ GRAVEL COURSE | X
8 [253]290 JSAND W/CLAY DARK TAN X
7. SEALING PROCEDURES 8 (290295 [CLAY & SAND REDISH BROWN X
SEALFILTER PACK AMOUNT METHOD 8 1295 (302 IGRANITE DECOMP BROWN SOFT X
Materia Fom | To | Homie 8 [302 [304 |GRANITE SALT & PEPPER MED X
BENTONITE 0 437 [16 bags | Dry Pourd
Was drive shoe used? Yy NO
Was drive shoe seal tested? YCKN O How? Drove On
8. CASING/LINER:
Diameter From To Gauge Matgrial Casing Liner  Welded Threadead
8" +1.51122 1.25(Q Steel | X O | C
6" +3 202 1.25( Steel | X | a C
[} O O [
Length of Headpipe__ 53" Length of Tailpipe__3 "
9, PERFORATIONS/SCREENS
3 Perforations Method
X screens Screen Type_ Cooks Stainless Steel Completed Depih 232" (Measurable)
Date: Started __ 04/26/94 Completed 05/03/94
From To Siot Size | Number {Diameter] Matarial Casing - L,i.r.‘er N
205 | 225 | 20 [4-5 | 5" |Stain]&d@ ™' m-"=i 13. DAILLER'S CERTIFICATION
o - O 1"We certify that all minimum well construction standards were complied with at
T 1 & {457 the time the rig was removed.

H20 WELL SERVICE INC 448

Firm Name Firm No.

Firm Officiat L/;L{L-Ll k{ . { l‘:iré:’. Date b:‘»"a‘:'—?‘&f

g Ccp
Supervisor or Operator Date S /I ‘/
ign ance it Firm Oﬂ#ﬁé]/& Cperalor)




State of Igho ‘
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

April 28, 1994

MC CORMACK PROPERTIES OF IDAHO INC
401 FRONT ST STE 3
COEUR D ALENE ID 83814

PERMIT AFPROVAL NOTICE

RE: PERMIT NO. 95—-08856
Dear Permit Holder:

Enclosed is a copy of your approved application for permit.
Please be sure to thoroughly review the "CONDITIONS/REMARKS:"
listing on the permit.

As a permit owner you must commence the excavation or
construction of the diverting works within one year of the date
the permit was issued, and you must proceed diligently until the
project is completed. The date shown under condition no. 1

is the date when the project must be completed.

The Department will send you a "Proof Due Notice" approximately
60 days prior to the above referenced date requesting you to file
either a Proof of Beneficial Use form or a Request for Extension
of Time form.

If a well has not already been constructed you are required to
obtain a "drilling permit" from the department. The right to
drill a well is not a part of this permit to appropriate water.

Sincerely,

JJ:dc fﬁ?%ggﬁ%:

Enclosures




Application #: 9S-®es(

AREA OF CONCERN?
SYSTEM COMPLETED:
No
Complete in 1 year
Yes
Proof not submitted

APPLICATION FOR PERMIT
STATE OFFICE REVIEW
by Cindy Zimmerman
Name: MC,CUW@Q Date: 4‘! 2) ! gy
- No/Yes Mor GWMA Trust/Non-trust
- 26A<P1l
- P1lé
- Plé
- NA

Proof submitted
GROUNDWATER:
+ 0.2 cfs <flo-ch>
- 0.2 cfs
Drilling Permit:
Included w/permit
Existing well
No WD permit?
SURFACE WATER: not in WD
LOCATION:
Water District (dem)
*Surface water
(doesn’t sink)
Groundwater
In stream channel
Irr Dist/Canal Co.
Drainage Districts
Flood Control Dist.
Boise Front (63)
Swan Falls Flag
Trust
Non Trust <1>

T17 (new), 01K (existing), No MD
No MD <flow chart>

Permit No. _ - - - - , P99
NA (pre 7/1/87)
046-46A(Irr)-46B+P23 " (post 7/1/87)
T17 (+.2 w/pump), No MD <flow chart>

WD No.
005 (req) 01J-P08 <flow chart>
or 01H-P0l1l <flow chart>; No MD

P05 (new irrigation well)
030 (stream channel alteration)
023 (Twin Falls area)
024
063
058 (-85¢ Groundwater temp)

<See condition code chart>
051-052-053-P74 (Consumptive Uses),
048-049 (Consumptive Uses), NA

RIVER BASINS (*Surface water)

Boise R(63)

Payette R(65)

Snake R(01/02/03)
USE:

Fish Propagation

Irrigation
Power

Mining

Storage(/ 3 compo.)

Domestic (surface)
OWNERSHIP:

Non land owner
PROTESTED:

Prehearing agreement-

OTHER CONDITIONS:
REMARKS:

BENEFICIAL USE DUE:
COMMENTS :

05A (if WB), 1l1E (non-domestic use), NA
064 (consump. use), 047-P04 (Payette Lake), NA
11A-P04 (01), 061-PO7 (02/03 No W.D.Cond.), NA

07A-042 (req) & 010/06A/09E(WQ)-P10
044 (N 1000 Spr)

803 (if GW use SW 1st) (+5A do POU comp),
08A-17K-025-027 (req) ; 01F (MD)-P19; 09E(WQ)-P10;
+25 cfs-P18; 17G(FERC) or 17M(EERE); 18B-P09

054 (req) & 06A/010/09E-P10
18A(multi MD in WD), 18B-P09 (+10’ dam), NA
021(Boise R t L Peak), 27A(Payette R), NA

004 (PD/PU) CsTinal fre-Miu G

Claywernce Johnsg
020
Ko N '
Ei;kﬂgl(\zg‘z%k\‘ uaahi{ww'\, G wog

5-1-1999_




WRO749NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 04/21/94
No. P95-08856 WATER RIGHT PROFILE REPORT PAGE: 1
OWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME

C HMC CORMACK PROPERTIES OF IDAHO INC 0370471994 IRRIGATION 03-15 11-15 1.00 CFs
401 FRONT $T STE 3 DOMESTIC 01-01 12-31 1.00 CFS
COEUR D ALENE ID 83814 FIRE PROTECTION 01-01 12-31 1.00 CFS
€208y 664-0700 . mmmeeeeaean
TOTAL DIVERSION: 1.00 CFS
Water Source: GROUNDWATER Tributary to: Stage: PERMNIT
Point(s) of Diversion: TSON RO4W 510 SESWNE KOOTENAI County
Place of use Legal Description for: IRRIGATION
NE NW 8 SE
NENE NWHE 5SWNE SENE : NENW NWNW SUNW SENW : NESW NWSW SWSW SESW : NESE NWSE SWSE SESE

T R S :LtAcltAcLtAcLtAc : LtAcLtAc Lt Aclt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac

SON 04W 21 : i3 13 13 :

o
=
w

TOTAL ACRES
flace of use location for DOMESTIC is the same location as described for: IRRIGATION
Place of uUse location for FIRE PROTECTION is the same location as described for: IRRIGATION
Pou County: KOOTENAI

Other Water Rights With Same Point(s) of Diversion and Source:
95-08856

Other Water Rights Listing Overlapping Place(s) of use:
95-08856

Conditions of Approval:

26A - Project construction shall commence within one year from the
- date of permit issuance and shall proceed diligently to
- completion unless it can be shown to the satisfaction of the
- Director of the Department of Water Resources that delays were
- due to circumstances over which permit holder had no control.

046 - Right holder shall comply with the drilling permit
- requirements of Section 42-235, Idaho Code.

46A - A well drilled pursuant to this permit must be located at least
- 500 feet from any existing well. Well spacing closer than 500
- feet must be approved by the Department of Water Resources.

46B - Construction of the well must comply with Idaho well
- eonstruction standards.

004 - The issuance of this right in no way grants any right-of-way
- or easement across the land of another.

03A - The rate of diversion of water for irrigation under this right
- and all other water rights on the same land shall not exceed 0.02
- cubic feet per second for each acre of land.

Remarks: Domestic use is for 120 homes.
The domestic use authorized under this permit shall not exceed




WRO749NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 04/21/94
No. P95-08856 WATER RIGHT PROFILE REPORT PAGE: 2
Remarks: 13,000 gallons per day per unit in accordance with
Section 42-111, Idsho Code.
This permit authorizes irrigation of up to 1/2 acre within each
platted subdivision Lot upon which a domestic dwelling has been
constructed.
Dates: App. Received: 03/04/1994 Priority Date: 0370471994
Proof Due Date: 05/01/19%% Proof Made Pate:
Exam Made Date: Exam Sent to 5.0.:
Licensed Date:
Misc: Water District Number: Field Exam Fee:
Comments: Date: 0370871994  User-ID: STYPA Subject: DIVERSION DESCRIPTION
Well, submersible pump, pipeline and storage tank.
Proposed 10" by 200' deep well.
Other water rights: 95-4656, 95-4662.
Date: 04/21/1994 User-ID: ZIMMERMA Subject: P/0 & P/U OWNERSHIP
The point of diversion is located on land owned by Central Pre-
Mix Co.
The place of use is located on lLand owned by Clarence Johnson.
The applicant has a purchase contract with the heirs of Clarence
Johnson and a lease purchase agreement with Central Pre-Mix Co.
Date: 0472171994 User-10: ZIMMERMA Subject: CORPORATE OFFICERS
The corporate officers of McCormack Properties of ldaho Inc. are:
Michael T McCormack, President;
Signa McCormack, Vice President;
Brett Terrell, Secretary;
Lei Tamura, Treasurer; and,
Peter Forsch, Executive Vice President.
Audit: 04/21/94 ZIMMERMA




| IDAHO DEPARTMENT OF WATER RESOURCES

WROTSONP DATE: 04/21/94
{oD-138) PLACE OF USE 1/4 1/4 COMPARISON REPORT PAGE: 1
(WATER RIGHT NUMBERS THAT BEGIN WITH AN '*' ARE ADJUDICATION CLAIMS)
NE NW SW SE
NE NW SW SE NE HW W SE NE NW SW SE NE NW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
9508856 TSON ROAW 521 GROUNDWATER
: 13 13 13 ; H : 13 ;52
NO MATCHES FOR TRIS POU IN AJ-POU

9504578  SPRINGS H H : : o1 : 1
95070461 COUGAR CRE : : : {1} : 1
P9508856  GROUNDWATE 13 13 13 : : 13 : 52

NO MAPPING INFO AVAILABLE




Facsnmzle Cover Sheet

To: AL BEAROSLEY

Company: DEFT WATER RESOURCES RECE'VED

131504 1ES3E 0 FSOM MOCORMACY PROFPERTIES, D, TO S7E81434 LG

Prone:
Fax: 5087837484 APR 13 1994
NORTHERN RE
. A A pmS . owr oM
From: MARY COMNAWAY -

=1
[=

Company: MeCorm w;'-“'ru;: ries of idans
Phoneg; ZG3- 57;1
Fax: 2085-884 ¢ C:

Date: 471394
Pages including this
cover page: |

Cominents:

LIST OF COHPORATE OFEICERS FOR KoCORMACK PROPERTIES OF
HDAHG, NG, AS PER YOUR REQUEST:

PRESIDENT: FICRABL T, MeCORMACK

VICE PRESIDENT, SIGNA MeCORMACK

SECRETARY: BRETT TERRELL
TREASURER: LEI TARUKA
EXECUTIVE VICE PRESIDENT: FETER FORSH

iF YOU HAVE AMY QUESTIQNS »LEASE CALL MARY OR JiN AT THE
ABOVE RUMBER.

faemror =




No. a ID EPARTMENT OF WATER RESOURCES
4/87-06/92n APPROP TION APPLICATION ANALYSIS SHEE

APPLICATION # -

LA R R R AL R E TR R T TR R R R I INITIAL REVIm LA s b s R st R TR E L L2 LY
APPLICANT: Me Cotmicw BY: M DATE: _ 3 / W / 94
[w
ITEM REQUIRED INFORMATION PROCESSING
1. (») Name and Addresa Yes No PRIORITY DATE: 3/ 4 /7 9«
2. {¥) Source
3. {x) Point of Diversion & County ¥ {Include Moratorium Remark)
4. (+) Quantity
{y) Nature of Proposed Use ¥ Statewide Avertising: (Diversion rate
{¢) Period of Use greater than 10 cfs or 1,000 af).

5. (y) Total Quantity

6. () Deecription of diverting works

7. (¥) Time reguired for bfu

8. (%) Proposed use ADVERTISE IN: [ ewsST eonsnd County.

9. (¥} Place of use or acres irrigated

10. (y) Other Water Rights

11. (<) Ownership

13. (y) Map LETTERS SENT REQUESTING:
(T) Signature
(¥) Fee (Amt, recpt, acknowlegment) ( ) Dam Information ({ ) Fish Information

**% Send info sheet Y( ) N{ ) ( } Power Information { ) Other: U;_‘g
ADDITIONAL INFORMATION
Yes No INFORMATION RECEIVED:
___ _¥ Field check: by
____ _3 Field report attached { ) Dam Information { ) Fish Information
o Analysis Supp. attached(>Scfs/500af)
__ L~ Water delivered by water master? { ) Power Information ( ) Other: r/m

Water District #
LA A AR A A2 A A2 R R Rl L LYY EET LR GROUNDWATER SECTION ** W aAh AW kARt A ARk kA Ak A A ek w
(Yes)({ No) Chaecked by: Date: / /
__¥ Groundwater management area Remarks:
L Critical ground water area
_1 Well Drilling Permit required
_£L’Well Drilling Application and Fees received
_— Well Drilling Application approved?

Well Drilling Application Number - -
*******************i:*g**EE FINAL REGIEiAL PROCESSING/REVIEW *mpmqjiwawmwm******
{Yes) ( No)

___ Notice of pending void order issued. Final order response date: . / ./ _
Further information required from applicant

Affidavit of publication received

Application published correctly, If not, record action taken:

e A

[T

Publication dates and paper recorded on applicatio | Sr. Agent initial1€§jiF
Protests received. Final protest date: _:fl;ji/

___ Measuring device required

Measuring port required

Special conditions:

Special conditions of approval supplement and/or cover letter attached:

aApproval Recommended by:% Q%/ Date: }?/ / ‘/ / 9?’

TR




95-08856

MC CORMACK PROPERTIES OF IDAHO INC

401 FRONT ST STE 3
COEUR D ALENE, ID 83814

Source: GROUNDWATER
Diversion Pt:
Use: IRRIGATION
DOMESTIC
FIRE PROTECTION
Total Diversi

Date Filed: 3/ 4/1994

In: KOOTENAI County
TS50N RO4W S21

52.0 ACRES TOTAL

on:

NENE

(
(
(
(

1.000 CFS)
1.000 CFS)
1.000 CFS)
1.000 CFS)

NWNE

SESWNE Sec 10 T 50N R 04W in KOOTENAT County.

SENE

NESE




AE@@VIT OF PUBLICATIONIMD oz grsmucamon
- FOR WATER RIGHT

'STATE OF IDAHO, T e wars o
County of Kootenai., 55 the Siate of Idaho
//f i AL ay e 108 &
iy PSS being first duly sworn ngm
upon oath deposes and says: Tributary: ANDERSON LAKE
el A
[. | am now and at all times hereinafter mentioned was a citizen of the United %ﬁ%ﬂﬁ cmms::cMTﬂN'R
States, resident of the State of Idaho, over the age of twenty-one years and not & Use: i
party of the above entitled action. ‘ WFEI?%ON Cﬁg
2. | am now and at all fimes hereinafter mentioned was the printer {principal DaﬁeFMTgt?lefl%i .
clerk) o‘F.H'le "Coeur d'Alene Press,’" a newspaper printed and published daily except In; W S34
Sunday in Cosur d'Alene, Kootenai County, Idaho, and having a general circulation - THENES
in said county. . _ %%sm%urj
P <1 A — B
- f%;ﬂinn?tLOTW&TSINR
of which the annexed is a printed copy. was published in the regular..._...fz;f./.f.:;.'ff:;.ii,f !DateFM: 2/24/1984 . _
issue of said mewspaper {or._........{........‘...'..................consecu’rive ........... i IETE?NMW&“I%S(SNWSW)
commencing on the ey Of i L 19,77, and STARLING, PHILIP]
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State offaho

@
DEPARTMENT OF WATER RESOURCES

NORTHERN REGION, suite No. 210 « 1940 Northwest Bivd. * Coeur dAlene, Idoho 83814-2643
(QDB) 7691450 Fax (208) 769-1454

CECIL D. ANDRUS R. KEITH HIGGINSON

Govemor Director

March 11, 1994

Mc Cormack Properties of Idaho Inc.
401 Front 5t. Ste. 3
Coeur 4&‘Alene, Id. 83814

Gentlemen:
Subject: Water Application for Permit Number 95-8856.

The Idaho Department of Water Resources hereby acknowledges receipt of the
above-referenced Application for Permit to Appropriate the Public Waters of the
State of 1Idaho. Enclosed is Receipt Number N7420. Please refer to your
Application for Permit Number in future matters concerning thie water right
application.

Your Application for Permit is currently being prepared for advertising in the
local county newspaper. The advertisement will be published for two consecutive
weeks followed by a waiting period of ten days to allow for submittal of
protests.

If your application is not protested, it will be forwarded to Boise for
proceesing. Normal processing time is approximately 3 to 4 months, if the
application is not protested. If your Application for Permit is protested, you
will be sent a copy of the protest and instructions to aid you in resolving the
protest without a hearing. All protests must be resolved before your Applica-
tion for Permit can be approved. If the protest is not resolved, this
Department will conduct a conference and/or hearing on the matter.

You will receive your approved Application for Permit and instructions on filing
the Proof of Beneficial Use from our State Office in Boise.

If your Application for Permit is for a well (groundwater) that was constructed
after July 1, 1987, you must apply f a well drillin grmit upon approval of

our lication Permit i ermit wasg obtained revious owners to
construct the well. Well Drilling Permits can only be issued by this office to

holders of approved Applications for Permit.

If I can be of further assistance, please feel free to contact me at this
office.

Sincerely,

ALLEN BEARDSLEE
Senior Water Resource Agent
Enc. - Receipt




